MBC Vkpainu
XapKiBCHKUH HalliOHAJIbHUH YHIBEPCUTET BHYTPILIHIX CIIpaB
XapkiBchbKHUI 00JTACHUH Ocepeiok
Bceykpainchkoi TpoMaichKol oprafizariii
«Acormiamnis UBUTICTIB YKpaiHm»

HPOBJIEMUA
HUBIJIBHOI'O ITPABA TA MTPOLIECY

Te3u AOTOBiACH YIaCHUKIB
HayKOBO-ITPaKTUYHOT KOH(EpeHIIl,
MIPUCBSYCHOT 96-i1 PIYHUII B JHS HAPOIKCHHS
Ounexcanapa AnarodtiiioBuya Ilymkina

M. Xapxis, 21 mpaens 2021 p.

XapkiB
XHYBC
2021



V]IK 346+347.9](477)(06)
1178

JIpykyemucs 32i0HO 3 PIUEHHAM OPeaHi3ayitiHo2o Komimemy 8i0n06ioHo 00
dopyuents XapKieCbKo2o HAYIOHAIbHO20 YHIBepCUmemy 6HYMPIUHIX cnpas
6i0 18.03.2021 p., npomoxon Ne 47

ITpo6aeMu 1MBIIBHOTO IpaBa Ta MPOLECY : TE3H JOI. yYaCHHUKIB
I178 Hayk.-pakT. KoHQ., NpUCBiY. 96-if piYHMLI BiJ [HS HapOIKESHHS
O. A. Tlymkina (M. Xapkis, 21 tpas. 2021 p.) / MBC VYkpainu, Xapkis.
Hall. YH-T BHYTp. crpas ; XapkiB. 001 ocepenok Beeykp. rpomaj. opr.
«Acomiamis muBiTicTiB YEpaiam». — Xapkis : XHYBC, 2021. — 304 c.
V 30ipHUKY pO3MIIICHO TE€3W HAYKOBHX JIOTOBIJICH Ta IMOBIIOM-
JIEHb, ¥ SIKUX PO3TIAAAI0ThCS aKTyalbHI MPOOJIEMH IUBIJIBHOTO, Ci-
MEHHOI0 Ta IUBIILHOTO MPOIIECYaNTbHOTO MMPaBa.
YIK 346+347.9](477)(06)

Mamepianu suknaoeni 8 a6mopcuKiti pedaxyii' 3 He3HAYHUMU KOPEKMOPCoKUMU
npaexamu. Bionogioanvricme 3a mounicmes nooanux ¢paxmis, yumam, yugp i npizeuwy
Hecymb aemopu ma ix naykosi kepisnuxu. Enekmponna xonis 36ipnuxa 6esoniammo
po3miwyemvca y 8i0OKpumomy oocmyni Ha cavimi XapKiécbKo2o HAYIOHATbHO2O
yuigsepcumeny enympiwnix cnpas (http://www.univd.edu.ua) y posoini « Haykay», cmopinka
«Kongepenyii, ceminapu, ma xpyeni cmoau»), a maxoaic y penosumapii XHYBC
(http://dspace.univd.edu.ua/xmlui/).

© XapkiBcbKHil HAI[IOHAJIBHUI yHIBEPCUTET
BHYTpimHIX cipas, 2021



Mpobnemu LMBINBHOTO NpaBa Ta NpOLecy: Te3n JON.y4aCHUKIB HayK.-NpakKT. KOHJ.,
§ npucesy. 96-i pivHuLi Big AHS HapomkerHs O. A. Tywkina (Xapkis, 21 TpasHa 2021 p.)

HHX TIpaB, CHaJIIMHA € OCOOJMBUM, HEOPAUHAPHUM 00 €KTOM, OCOOJIHUBICTH SIKOTO
BU3HAYAETHCS MMiJICTABAMU HOT0 BUHUKHEHHS, (DOPMYBaHHSM CKJIA/ly Ta HaJIEXKHICTIO
MPaBOBOJIOJIJIBLIIO, II0 3YMOBJIIOE JOLUIBHICTG BKJIIOYEHHS CIAJIIIMHA B KOJIO
00’€KTIB IMBUIBHUX IpaB Oe3nocepennbo nependadenux cr. 177 LUK Ykpainu.

Crnncok 6i0iorpagiunnx nocuianb:

1. Pumcpke mpaBo B yHiBepcureTi CBsitoro Bomommmmpa : y 2 kH. / ykman.
I. C. I'punienko, B. A. Kopotkuii ; 3a pex. I. C. I'punienka. Kuis : JIu6igs, 2010. Ka. 1:
ITam’atku npaBHM4O01 nymku KuiBcekoro yHiBepcurety. 528 c.

2. Posron O. Crip MiXk CIafKOEMISIMH 32 3aKOHOM YH 3alOBITOM IIOJI0 CTSATHEHHS
BUTpAT Ha YTPUMAHHS, JAOTJIAM, JIIKYBAaHHS Ta TOXOBaHHS CMaJKOMABII i BUSHAHHS 3aIOBITY
HeniicHuM. Mana enyuknonedis nomapiyca. 2021. Ne 1. C. 129-139.

3. Cxkpunnuk B. JI. TeopeTnyni i MeTOIONOTiYHI HPOOIEMH 00’ €KTIB IUBUTBHUX
npas : MoHorpadis. Kpemenuyk, 2020. 379 c.

4. Zaika Yu. O. Directions of updating the inheritance legislation of Ukraine. Journal
of the National Academy of Legal Sciences of Ukraine. 2020. Vol. 27, No. 1. Pp. 84-99.

UDC 347.12

Anatoliy KOSTRUBA,
Professor of Civil Law Department, Vasyl Stefanyk Precarpathian

National University,
Doctor of Law, Professor

ORCID: https:/ /orcid.org/0000-0001-9542-0929

EMERGENCE OF RIGHTS AND OBLIGATIONS ON
OBJECTS OF CIVIL LAW

Legal norms in themselves do not give rise to legal relations, do not give rise
to subjective rights and legal obligations of parties of relationship. In order for
public relations, or rather the social ties of members of society to be successfully
coordinated with each other in the appropriate legal framework, legal grounds for
their emergence are necessary.

The ground for the emergence of rights to objects are juridical facts. They
mean the consequences of circumstances of reality (factual or legal), with which
parties, due to formal legal certainty (contract, custom, court decision, legal norm)
link emergence, change or termination of rights, individual competences or entire
legal relationship to the relevant object.

It should be noted that in most cases the presence of one juridical fact is not
enough for the consequences programmed in the legal model of behavior of the
subject of law. In some cases, a cumulative sequence of several juridical facts is
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necessary. Such their multiple interdependence is called the legal structure, i. e. a
set of juridical facts necessary and sufficient for the onset of the legal consequenc-
es provided by law.

Traditional in the science of civil law is the separation of juridical facts as the
ground for the emergence of rights to objects of public relations on the basis of
will. It is based on the dependence of the method of establishing the subjective
right to the object on the behavioral activity of the relevant subject. The volitional
criterion of the ground for the emergence of rights to objects allows us to classify
juridical facts into actions and events.

Actions are the acts of person characterizing the external expression of his/her
will and consciousness as a result of purposeful activity in a social environment
governed by law.

The most common ground for emergence of the right to an object related to
the action is a transaction, which means the action of a person aimed at establish-
ing, changing and terminating civil rights and obligations.

In particular, a unilateral transaction as a ground for the emergence of real
rights is represented by the following legal constructions as: acquisition of owner-
ship of newly created property, processed property and public gifts of nature (Arti-
cles 331-333 of the Civil Code of Ukraine), acceptance of inheritance (Article
1268 of the Civil Code of Ukraine).

The unilateral nature of such transaction is due to the fact that for the emer-
gence of the real right to the relevant object unilateral action of its potential right
holder is enough. In particular, for the emergence of ownership of a thing as an
object of the material world requires its own actions to create it. The process of
creating a thing as an object of law does not correspond to the activities of third
parties in this direction. It is the initiative activity of one person - the creator (own-
er). The same can be said of such legal structure as the collection of medicinal
herbs, berries, fishing, the implementation of other forestry. These unilateral ac-
tions, within the legal field of Ukraine (part 1 of Article 333 of the Civil Code of
Ukraine), entail the emergence of ownership of the object - the thing.

The creation of real estate, in contrast to the above grounds for the emergence
of rights, is not limited to a single juridical fact. The obligatory condition of action
of such mechanism of emergence of the right to object is existence of actual (legal)
structure which elements are the following: 1) the completion of construction (cre-
ation of property); 2) the acceptance of the object into operation (registration of the
declaration on readiness of the object for operation); 3) the implementation of the
state registration of the real right to the relevant object.

As we can see, as an element of the legal structure, along with such juridical
fact as a transaction, there is also such juridical fact as an act of a subject of public
law - an individual act of law. The design of this legal structure is associated with a
plurality of legal manipulations aimed at establishing the right to an object.

In this case, each of these elements of the legal composition contains a set of
necessary legal conditions necessary for the occurrence of the relevant juridical

45



Mpobnemu LMBINBHOTO NpaBa Ta NpOLecy: Te3n JON.y4aCHUKIB HayK.-NpakKT. KOHJ.,
§ npucesy. 96-i pivHuLi Big AHS HapomkerHs O. A. Tywkina (Xapkis, 21 TpasHa 2021 p.)

fact. Such may be the transfer of the construction object according to the contract
to the customer; conducting a technical inspection of the newly created real estate
unit; production of its technical passport; preparation of a declaration of readiness
of the facility for operation; submission of documents for state registration of rights
to real estate to the judiciary, etc.

The acceptance of inheritance also serves as the ground for the emergence of
real rights to the object. It should be noted that the legal significance of inheritance
law is that it is the legal ground for the emergence of a new right - property rights.
In other words, inheritance law is important to its owner not so much as a right, but
as a juridical fact.

The acceptance of inheritance is a unilateral transaction, expressed in the ac-
tive action of the heir (part 1 of Article 1269 of the Civil Code of Ukraine) or being
in a certain civil status in relation to the testator (part 3-4 of Article 1268 of the
Civil Code of Ukraine).

At the same time, a specific feature of the acceptance of inheritance as the ba-
sis for the emergence of rights to objects is the presence of a set of circumstances
that have arisen due to certain events that have legal significance. Such is the death
of an individual, or the recognition of his/her death.

It should be noted that a transaction does not always serve as the ground for the
emergence of real rights to an object. For certain legal structures, this is an individual
act of law (a legal act of a subject of public law). Among such grounds for the emer-
gence of real rights to an object, it is necessary to highlight the termination of owner-
ship of property that cannot belong to a person, the redemption of land plots, other real
estate units, private property for public needs or for reasons of public need, the redemp-
tion of a cultural heritage monument, requisition, confiscation, nationalization.

For legal relations of obligations, the grounds for the emergence of rights to
an object are specified by virtue of their characteristics, the content and dynamics
of which, as a rule, depend on all parties of the legal relationship, or at least on the
creditor in the obligation.

The most widespread ground for the emergence of rights to an object in legal
relations of obligations is a contract. In the system of juridical facts, the contract is
declared in such lawful actions as a transaction (bilaterally binding one).

The contract as a juridical fact is the ground for the acquisition of property
right, ensures the transformation of an absolute legal relationship into an obligation
one with the subsequent establishment of a new absolute legal relationship. The
fulfillment of contractual obligations on the transfer of property into ownership
leads to the emergence of property rights for one party (purchase and sale, dona-
tion) or for both parties (exchange).

The uniqueness of such a juridical fact is explained by the fact that, on the one
hand, it is capable of causing consequences in the form of the emergence of rights
to an object, and on the other, both objective and subjective grounds for the emer-
gence, change and termination of both real and obligatory legal relations, the occur-
rence of which is associated with the emergence of the relevant rights, obligations or
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even new legal relations between the parties to the contract can be enshrined in the
terms of the contract.

The ground for the emergence of rights to objects is also a legal act. It is under-
stood as an action that entails a legal consequence, regardless of whether these actions
were aimed at the consequences, which (by virtue of the rule of law) are called, or not.
Acts cause legal consequences, regardless of whether the subject was aware or not
aware of their legal significance, whether he/she wanted or did not want them to occur.

A significant part of lawful acts is generated by the material and objective activi-
ties of people (production, consumption of material goods, the creation of works of
literature and art, discoveries and inventions, etc.). Legal acts are actions in which a
person: a) realizes the nature of his/her action, foresees its actual consequences and,
although he/she does not wish, he/she deliberately allows them to occur; b) realizes the
nature of his/her action, foresees its actual consequences and wants them to occur,
while it does not provide for possible legal consequences. The possibility or impossibil-
ity of predicting legal consequences in this case does not matter, since legal conse-
quences arise as a result of the rule of law, and not the wish of a person.

Considering the essence of a legal act in the theory of civil law of Ukraine, it
should be noted that it is the ground for the emergence of real rights to an object.

These include the acquisition of property right to an ownerless thing (Article 335
of the Civil Code of Ukraine); acquisition of property right to a movable thing, the
owner of which has renounced (Article 336 of the Civil Code of Ukraine); acquisition
of property right to a find (Article 338 of the Civil Code of Ukraine); acquisition of
property right to a neglected pet (Article 341 of the Civil Code of Ukraine); acquisition
of property right to a treasure (Article 343 of the Civil Code of Ukraine).

The above grounds for the emergence of rights to an object are initially caused by
the commission of legally significant actions that are not related to the onset of legal
and actual consequences in the form of transfer of ownership to another person.

The content of a legal act in this case is due to the need to ensure the safety of
property of another when it is identified. In the future, the formation of such a
configuration of juridical facts as the discovery of property of another, public noti-
fication of incidentis and the expiration of the statutory period for ensuring the
safety of this property entails the onset of legal consequences in the form of the
emergence of a real right to an object.

Herewith, a prerequisite for the occurrence of these legal consequences is the
absence of the claimed rights to the object by a third party. The emergence of the
legal owner of the property distorts the investigated programmed mechanism for
establishing real rights, shifting the emphasis towards negotiorum gestio.

These conditions specify the grounds for the emergence of real rights to an
object. Firstly, we are talking about a certain mechanism of legal establishment, the
elements of which are the legal structure.

Secondly, such juridical facts are inter-industry in nature (acts of public law
accompanying the mechanism of legal establishment).

It should also be noted that a legal act leads to the creation of such real right
object as a literary, artistic, musical or scientific work (Articles 437, 451, 458 of
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the Civil Code of Ukraine), an invention, a utility model, an industrial design (Ar-
ticle 462 of the Civil Code of Ukraine), rationalization proposal (Article 484 of the
Civil Code of Ukraine), commercial secret (Article 506 of the Civil Code of
Ukraine) and other objects of intellectual property rights.

The writing of a poem creates copyright regardless of whether the author was
aware of the meaning of his/her actions or not. The motivation of the subject of
intellectual property rights is aimed not at achieving the legal consequences stipu-
lated by the norm in the form of material remuneration or the acquisition of other
property rights, but at the realization of the individual’s own creative abilities.

In this case, the defining criterion for differentiating a legal act from an act of
law becomes goal-setting of the vigorous activity of a person to achieve an estab-
lished legal result.

Thus, we can conclude that a legal act by its legal nature gives rise to the action
of a certain mechanism for establishing a property right to an object. In other words,
a legal act should be classified among the so-called contributing juridical facts.

Civil law obligations, due to their inherent specifics as coordinated volitional
and purposeful actions of subjects of law, cannot arise as a result of the commis-
sion of a legal act. Nevertheless, the legal act itself can serve as a condition for the
emergence of legal relations of obligations.

Illegal actions as a juridical fact (tort) serve as the basis for the emergence of
protective legal relations, the content of which is the implementation of the com-
pensatory and restorative function of civil law. Tort is the basis for the emergence
of rights to such object as a property claim for compensation for material and mor-
al damage caused. This is an object of law of a special kind, implemented only in
protective legal relations. Its peculiarity, in contrast to other objects of the material
world, is that this object is not subject to free circulation in civil-law transactions.
This is due to the nature of protective legal relations, the essence of which boils
down to the need to compensate for the damage caused directly to the victim by the
causer, the inextricable connection of such compensation with the personality of
the subjects of the tort legal relationship.

At the same time, it should be noted that the needs of civil transactions can cre-
ate conditions for the objective impossibility of compensation for the caused property
and non-property damage to the injured person (death of the injured person). These
circumstances force the legislator to ensure the implementation of the preventive
function of law in a different projection. In particular, the expansion of the bounda-
ries of the civil-law transactions capacity of the object under consideration is deter-
mined by the framework of hereditary legal relations. We are talking about the ad-
missibility of transferring the right to claim compensation for damage caused to
another person - the heir according to the procedure of hereditary succession (Article
1230-1231 of the Civil Code of Ukraine) through its one-time transformation.

Another ground for the emergence of rights to an object is an event. It refers to
the circumstances that arise and exist independently of the will of a person and be-
yond his/her control. These are natural phenomena, the emergence and development
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of which does not depend on the will and consciousness of person. The main fea-
ture of a legal event is the fact that the phenomenon is not conditioned by volition-
al human activity. Depending on the influence of a person on events, the latter are
divided into absolute (natural disasters) and relative (birth of a person).

In most cases, the occurrence of an event serves as the basis for the termination
of the rights to the object. Considering the event in the context of the grounds for the
emergence of rights to the object, it should be noted that this juridical fact has no
predominantly independent legal significance. The event is the starting juridical fact
in the complex structure of the legal establishment mechanism, which, in the process
of accumulation and consolidation with other juridical facts, leads to a legal conse-
quence in the form of the emergence of the right to the relevant object.

In other words, an event as a phenomenon of objective reality, not conditioned
by human nature, cannot independently serve as the ground for the emergence of
rights to the object. This requires the subsequent volitional activity of the subject of
law. In other words, the event as a juridical fact "provokes" the onset of other jurid-
ical facts, which are the ground for the emergence of rights to the object.

An example of an event as a juridical fact is the expiration of time of prescription
(Article 344 of the Civil Code of Ukraine). A person who has taken possession of prop-
erty of another in good faith and continues to openly and continuously own real estate
for ten years, or movable property for five years, acquires the property right to it.

Let us pay attention to such a feature of usucapio® as the conditionality of the legal
result inherent in it by juridical facts formed in its legal model before the expiration of
the relevant period (property ownership, duration of ownership, continuity and open-
ness). The expiration of time of prescription can be attributed to the initial (final) juridi-
cal facts that close the chain of elements of the relevant legal composition.

Summing up the above, it should be noted that the grounds for the emergence
of rights to objects - juridical facts - are unique in their nature. Their uniqueness
lies in their singularity, which is caused by the nature of human behavior in social
conditions. Depending on the content of the social environment in which they
arise, juridical facts are configured according to individual characteristics. Their
diversity cannot be reflected normally or doctrinally. It is possible to single out
only the general contours in which they find their external manifestation. Such
contours are the strong-willed nature of the subject of law, which allows us to
combine juridical facts in the following algorithms: action - event; event - action;
legal act - act of law; legal act - event - legal act, etc.

Y In Roman law, the acquisition of property by virtue of the prescription of actual own-
ership, as well as the prescriptive ownership itself.
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