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Anatolii Kostruba. Right to defense and subjective civil right: theoretical issues to research

CTBYIOILIEH MpOLIeCCyalbHON AEsTeIbHOCTH IIPEIBapUTEIILHOTO XapakTepa. Mccnenosarenns apryMeHTHPYET, YTO NIPeiBapUTEIIbHBII Xapak-
Tep, TpeOyroIuii crielupHIECKUX MPOLECCYalbHBIX CPEICTB, TPUCYI MPOLECCYATbHON JEATEILHOCTH M0 YCTAHOBJICHUIO CYOBEKTHOTO
COCTaBa JIHL, YYaCTBYIOLIMX B JieJie, M UX MPaBOBBIX MO3ULNMI, TpeOoBaHUI 1 Bo3pakeHUH. [lomaraem, 4To MOATOTOBUTENBHBIA XapaKTep
HMeET U JIeATeNIbHOCTD Cy/a, HalpaBlIeHHas Ha IPIMHIPEHne CTOpoH. [IpuMupeHne cTOpOH — IeNb IPaKTAHCKOTO CYIOIPON3BOCTBA.

KoHueniust mpaBoBOro perynupoBaHus MOATOTOBUTENFHOTO MPOU3BOCTBA NIPEAYyCMAaTPHBAET U ONpeEAeieH e ero 3aau. Mimen-
HO 33/1a4M KOHKPETH3HUPYIOT, KaKHe MOIrOTOBUTEIbHBIC TEUCTBUS U B KaKOH MOCJIEIOBATEIbHOCTH JOJDKHBI OBITH COBEPIIEHBI CYIOM H
ydJacTHHKaMH cyae6Horo nponecca. C ydeToM IpearaeMbIX 3aKOHOATeNIeM B TOKTPUHOH pefaknuii 3a1ad MOATOTOBUTENIFHOTO IIPO-
M3BOJICTBA 10J1araeM MPaBOMEPHOH MOCTaHOBKY BOIPOCA O PEalIbHOW BOSMOKHOCTH HX OCYIIECTBICHUS.

KuroueBble cjIoBa: OATOTOBUTEIILHOE IIPOM3BOJICTBO, CYJl, YHJaCTHHKH Cyl1eOHOT0 Ipolecca, IPUMHPEHHE CTOPOH, JOKa3aTellb-
CTBEHHAS JIEATEIIBHOCTb.

Summary

Hikmat Javadov. On the issue of the concept of legal regulation of preparatory proceedings in civil procedure.

The article covers the study of problematic aspects of legal regulation of the preparation of civil cases for trial. It is substantiated
that normative regulation of the staging of civil procedure should include the definition of goals and objectives of a specific stage of
civil procedural activity, which will contribute to understanding the place of preparatory judicial procedures in the structure of civil pro-
ceedings, identifying all the systemic connections of its elements.

The separation of the preparation stage is due to the need to take into account the features of the corresponding procedural activity
of a preliminary nature. The question is the opportunity of using qualitatively unique procedural means, the use of which is acceptable
or effective at the preparation stage and is ineffective or unacceptable at the stage of judicial consideration.

Establishing the parties to a dispute, involving all the persons concerned, creating a situation of transparency, of mutual aware-
ness of the requirements, objections, evidence of all persons participating in the dispute, is a qualitatively unique activity of a prelimi-
nary nature that must be carried out before the start of the trial. The transfer of procedural activity to the stage of judicial consideration
will lead not only to ineffectiveness of the proceedings, but also to the violation of the rights and interests of the participants, and jeo-
pardize the lawfulness of the upcoming judgment.

In addition to the immediate goals of preparation, there is a number of issues that are advisable to consider at the early stages of
the procedure. These are the issues related to proving: the discovery of evidence on the motion of the persons participating in the dis-
pute, the appointment of an examination, etc. The expediency of these actions at the preparation stage is dictated by the focus on redu-
cing the duration of the judicial consideration.

We believe that the activity of the court aimed at conciliation of the parties is also of a preparatory nature. All procedural activities
should be focused on the search for opportunities for conciliation of the parties. At the moment when the preconditions for conciliation
have appeared, the court should resort to the procedural possibilities the law offers.

The concept of legal regulation of preparatory proceedings also provides for the definition of its objectives. It is the objectives
which concretize the preparatory actions and their sequence to be performed by the court and the participants in the dispute. Taking into
account the objectives of preparatory proceedings proposed by the legislator and the doctrine concerning preparatory proceedings, we
consider it legitimate to put the question of the real possibility of their implementation.

Key words: preparatory proceedings, court, participants in the dispute, conciliation of the parties, evidentiary activity.
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The axiological nature of law lies in its ability to ensure the realization of equal opportunities in society. Its
effectiveness is associated with compliance with relevant regulations. Due to this, law is the most effective regulator
of public relations. V. Gribanov once stressed that law, proclaimed in a legal act, but not provided by the state with
the necessary measures of protection, can only count on voluntary respect on the part of unauthorized persons,
acquiring the status of only a morally secured right, which rests only on the authority of the state and high legal
awareness of members of society [1, p. 104].

Adding to the opinion of this prominent civil law scholar, it should be noted that legal protection is the most
effective means of ensuring effectiveness in the legal regulation of civil relations, and the effectiveness of its func-
tioning is an important part of the modern problem in civil law.
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The general principles of individual rights defense are declared in Article 8 of the Constitution of Ukraine,
according to which appeals to the court in defense of the constitutional human and civil rights and freedoms directly
on the grounds of the Constitution of Ukraine are guaranteed. The constitutional and legal norms-principles estab-
lished by the state require active law-making activities on the part of public authorities of Ukraine, which should be
on a proper scientific basis.

The conformity of the real situation with the ideal legal model is achieved through the lawful behavior of par-
ticipants in public relations. Thus, the possibilities established in the norms of objective law are transformed,
through legal facts, into individualized legal claims, which give rise to the subjective right of a person. As a result
of the exercise of subjective civil rights and the performance of corresponding legal obligations, the realization of
legal relations takes place between their participants.

Going beyond the legal regulation of public relations leads to intensifying legal coercion, the purpose of which
is to order the legal relations within which the violation occurred. The stabilization is achieved through the exercise
of certain powers of the subjective right of an individual, one of which is the right to defense.

The right to defense means the possibility of an authorized person to use the legally permitted means of coer-
cive influence on the violator, to apply measures of operational influence to them, as well as the possibility to apply
to the competent governmental or non-governmental authorities to encourage the obliged person to a certain lawful
conduct [1, p. 105]. This understanding of this legal institution is traditional for civil legal science.

It should be noted that the legal nature of the right to defense is debatable in modern civil legal science. Diverse
scientific opinions make it necessary to search for an answer to this question in the context of the subject of this
research.

Thus, for the time being, two opposing views on the legal nature of the right to defense have been formed.

According to the first view, the right to defense is a component of a subjective civil right.

In this aspect, one should cite V. Grybanov’s opinion: “There is no doubt that the right to apply to the compe-
tent governmental or non-governmental authorities for the defense of a violated right is inextricably linked with the
subjective material right in at least two respects: firstly, it arises only in violation of a subjective civil right or its
appeal by other persons; and secondly, the nature of the claim for the defense of a right is determined by the nature
of the violated or contested material right, the content and purpose of which mainly determine the method for pro-
tecting the right. Therefore, from the material and legal point of view, there are no obstacles to regard the right to
protection in its material and legal aspect as one of the powers of the subjective civil right itself...” [1, p. 106].

This logic of the scholar gives reason for reaching the following conclusion.

If the power to defense is a component of the subjective civil right as a structural element of a civil relationship,
the exercise of the right to defense occurs at a certain stage of development of this single legal relationship. There-
fore, it is inappropriate to distinguish another type of civil relationship between the same subjects, concerning the
same object, and with the same scope of powers. In case of violation of a subjective civil right, the right to defense
as its element becomes specifically tensed, as a result of which the victim has the opportunity to exercise the right
to defense [2; 3].

The theoretical position of other scholars (P. Yeliseikin, Ye. Motovilovker, Z. Romovska, P. Krashenynnikov)
is that right to defense is independent in relation to subjective civil right. Such a right to defense is exercised within
the framework of another type of legal relationship, the content of which is rather not in law enforcement, but in
their configuration, which involves actions aimed at restoring the state of relations before the violation. Therefore,
such relations are compensatory in nature. From the above, it is obvious to conclude that the right to defense is exer-
cised outside the development of regulatory legal relationship.

Proponents of this view, in particular A. Vlasova, substantiate it in the following way.

Firstly, if we assume that the right to sue is an integral part of a subjective right, it must be recognized that its
establishment precedes the existence of a legal obligation corresponding to it. In this case, for example, the vindi-
cation claim will be manifested before the obligation of the illegal possessor to return a thing to its owner arises.

Secondly, the consolidation of the right to defense as one of the powers of a subjective civil right indicates that
the emergence of the right to sue, and, accordingly, the statute of limitations, is associated with the acquisition of a sub-
jective civil right by a person. In other words, the right to defense exists in the absence of a violation. In view of this,
right to defense is not an element of subjective civil right. This right is the independent subjective right [4, p. 123].

Subjective civil right is an extent of the possible behavior of the participants in a civil relationship. This extent
of behavior reflects the relevant powers during their exercise. The nature and scope of such powers correspond to
the type of legal relations in which they are exercised. In the context of dividing civil relations into regulatory and
protective ones, the content of such powers is configured depending on the purpose of particular legal regulation.

Thus, it is characteristic of regulatory legal relations that they arise on the basis of dispositive legal norms, are
generated by life circumstances within the relevant legal models of behavior and are aimed at achieving the parti-
cular goal of legal regulation of the relations. Ensuring their effectiveness is achieved through the following powers,
constituting the content of regulatory relations: the right to one’s own action, the right to demand the necessary
behavior from the obliged person.

In turn, the nature of protective legal relations is related to the substandard conditions for the exercise of reg-
ulatory relations (arising as a response to illegal actions of their participants, aimed at restoring the legal status of
participants in a civil relationship prior to the violation (damages, restitution, etc.), connected with active legal acti-
vities of the law enforcement body). This is achieved through such a power as the power of defense. Given the nature
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of regulatory legal relations, the assignment of the power of defense to the structure of subjective civil rights is inap-
propriate due to the lack of grounds for its exercise within the relevant legal relationship.

Thus, we can state that there are bipolar forms of exercising subjective civil rights in the structure of civil rela-
tionships, different in nature.

Subjective civil right and right to defense are different legal categories, as they have different legal grounds for
their arising, different structure and direction of the participants’ action, different duration.

The basis for a subjective civil right is a lawful action or event established by the relevant regulator of civil
relations and having regulatory legal significance for their participants. In turn, the basis for the right to defense is
the existence of unlawful legal facts.

In matter, subjective civil right is aimed at satisfying a legal interest of the participants in a legal relationship
during its exercise, while the right to defense is aimed at correcting the defect of a civil relationship in order to fur-
ther their proper exercise.

After all, subjective civil right remains in effect for a period of its exercise established by the parties from the
moment of expressing their will, while the emergence of the right to defense is directly related to the violation of a
subjective civil right or a legal interest and remains in effect for a specified period (statute of limitations), the expi-
ration of which terminates the relevant right.

A certain completeness is provided to the theory of the independence of the right to defense from a subjective
civil right, with which the author of this research agrees, by distinguishing three powers in the structure of the right
to defense, namely: 1) the ability (power) to perform independent factual actions to protect the right (using means of
self-defense) or independent legal actions for restoring the right (employing the means of operational influence);
2) the ability (power) to require public authorities to compulsorily restore the violated right (using remedies); 3) the
ability (power) to protect the right, to claim (using coercive means in the new protective legal relationship) [5, p. 21].

Thus, we can conclude that subjective civil right ensures the realization of civil relations within the patterns of
behavior agreed between their participants. Such realization is achieved through the powers constituting the content
of subjective civil right (the power of one’s own action and the power of claim).

A possible direction for the development of legal regulation of civil relations is the establishment of objective
circumstances of reality, subjective factors of deviant nature or unlawful actions of third parties, due to which there
is an emergence of obstacles to the normal development of regulatory relations that hinder or do not allow completely
to ensure the exercise of the rights and obligations of the subjects of legal relations (defects of legal fact). Under such
conditions, the legal regulation of civil relations cannot ensure the realization of a certain legal pattern agreed by their
participants. In this case, there is a structural transformation in the legal regulation of civil relations [6, p. 54].

The emergence of a protective legal relationship is accompanied by the formation of its content, the basis of
which is the powers ensuring its proper realization, that is the right to defense of participants in these legal relations.

That is, subjective civil right is expressed in the following forms, depending on the type of civil relations:
1) regulatory subjective civil right, which is the content of regulatory relations with a certain set of functional po-
wers; and 2) compensatory subjective civil right, which is the content of protective relations with a set of defined
powers, respectively.

However, this refers to the civil aspect of the structure of the content of a legal relationship.

Considering the structure of legal relations in the general theoretical context, we should note that its content is
indeed a subjective civil right as “... extent of possible behavior of a person, ensured by law ...” [7, p. 13], which
consists of the three powers (the right of one’s own action, the right to claim and the right to defense), which S. Bra-
tus was the first to draw attention to.

Depending on the functional meaning of the nature of civil relations, subjective civil right is configured with
a variable set of powers. We should note that the above model of civil relations is the subject of scientific debate on
the place of right to defense in the structure of subjective civil right.

In our opinion, there is no point in such a debate, because each of the above points of view does not exclude
right to defense from the structure of legal relations, as well as from the body of subjective civil right. The question
is that the study of this problem takes place in different theoretical dimensions.

If one considers the structure of subjective civil right in the general theoretical context, decidedly the theore-
tical model of the legal relationship structurally consists of the construction of legal obligation and subjective civil
right. In turn, the latter is a synthesis of three powers: the power of claim, the power of one’s own action and the
power of defense.

In examining the structure of legal relations in the sectoral aspect, from the standpoint of civil law, the same
powers are differentiated depending on the protective or regulatory type of civil relations.

Assigning the power of defense to the component of subjective civil right narrows the scope of exercising this
power to the exercise of the relevant subjective civil right, an element of which it is. In this case, some legal const-
ructions, related to a subjective civil right, are outside legal influence as a measure of possible behavior. The exis-
tence of such constructions should provide for a proper form of exercising civil relations, since subjective civil right
may not fully reflect the existing legitimate aspirations of subjects of civil relations because of its specificity. These
constructions include the one of legal interest. Thus, the legal possibilities guaranteed by the state are not limited to
subjective civil right. Being mediated by natural law, such possibilities include the individual’s aspiration to satisfy
his or her personal needs as a reflection of the degree of individual freedom that does not have the appropriate phy-
sical form of expression.
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The etymological meaning of the word “interest” includes: a) attention to someone or something, involvement
with someone, something; curiosity, engagement; b) weight; value; ¢) something that interests someone the most,
which is the content of one’s thoughts and worries; d) aspirations, needs; e) something that benefits someone or
something, meets one’s aspirations, needs, gives advantage, benefit, profit. In the general sociological sense, the ca-
tegory of “interest” is perceived as an objectively existing and subjectively understood social need, as a motive,
stimulus, inducement, prod; in psychology it is perceived as the individual’s attitude to the matter as to something
valuable, attracting [8].

This position of the Constitutional Court of Ukraine is based on the general approach to understanding the ca-
tegory of “interest” as a form of expression of the selective individual’s attitude to the object, determined by its vital
importance and emotional attractiveness [9, p. 24]. Thus, the individual’s interest lies in the possibility of the rea-
lization of its meaning, ensured by legal means of influence. On the other hand, a legal norm forms the “legality”
of interest as a form of expression of unlawful aspiration, reflected in the pattern of behavior of a person.

Thus, in legal acts, taking into account its etymological, general sociological, and psychological meanings, the
term “interest” is used in the broad or narrow sense as an independent object of legal relations, the realization of
which is satisfied or blocked with regulatory means. An example of the use of the term “interest” in the broad sense
is the Constitution of Ukraine, many articles of which (Articles 18, 32, 34, 35, 36, 39, 41, 44, 79, 89, 104, 121, 127,
140) emphasize national interests; interests of national security; interests of economic well-being, territorial integri-
ty, public order, health and morality of people; political, economic, social, cultural interests; interests of society;
interests of all fellow citizens; interests of a citizen; interests of the state; common interests of territorial communi-
ties of villages, towns and cities, etc. [8]. Pointing at the existence of such interests, the Constitution of Ukraine
emphasizes the need to ensure them (Article 18), to serve them (Article 36) or to protect them (Articles 44, 127).

In the literature, the legal essence of the legitimate interest is well-researched by I. Venediktova, who, on the
basis of the analysis conducted, limits this category to the following aspects:

a) the existence of the legitimate interest is not possible without the urge to possess a benefit that can meet the
need of the person;

b) such an urge may not contradict the law;

¢) the benefit to which a person urges cannot be unlawful;

d) it is necessary that the bearer of interest should carry out deliberate actions in order to obtain the benefit;

e) the legitimate interest is a prerequisite for exercising a subjective civil right, is out of it, but is in the structure
of social relations. Subjective civil right is a means of realizing a legitimate interest, consisting of the social need
for such behavior. Through the realization of subjective civil rights, the interest is embodied in legal relations go-
verned by private law;

f) is an independent object of legal protection;

) the legitimate interest belongs to an individual, due to his individual qualities, efforts, motives, goals, needs
[9, p. 109-114].

It should be noted that the problem of the relationship between legal interest and subjective civil right has a
different vector of research. The eclecticism of these two phenomena in law inspires scientists to combine them.
Thus, Rudolf von Jhering believed that interest is a component of right. Examining the right as a protected interest,
he argues that its exercise is ensured by aligning the interests of social groups. Interest forms the substance of sub-
jective right, is its essential moment. This idea is unexpectedly developed in the works of O. loffe, A. Venediktov,
Yu. Tolstoy, who argue that interest is an integral part of subjective civil right. “Just as class interest determines the
content of the will of the ruling class, which has been enshrined in law, so the individual interest of the authorized
person determines the content of his will, filling it with the real social content, without which the concept of will
would be an empty abstraction. If it is true that the nature of right manifests itself primarily in the nature of interest
satisfied by the right, that the loss of the socially significant interest leads to the loss of the right, then there is every
reason to include interest in the definition of subjective right...” [10, p. 45; 11, p. 49; 12, p. 38].

The general sense of the given position of scholars is systematized by Ye. Motovilovker in the following state-
ment. “...Any subjective right is a person’s right of his or another person’s action aimed at serving the interest of
the authorized subject. The meaning, content, purpose of the behavioral act in exercising the subjective right, is
clearly determined by the certainty of the interest of the authorized person. And we will get a completely poor
abstraction if we define the subjective right, looking aside the interest of the right holder” [13, p. 52-62].

This position has been reasonably criticized by other scholars, including the author of this research.

Interest is not a part or component of subjective civil right, it is not included in its structure, but exists sepa-
rately, as a prerequisite and purpose of this subjective civil right. In furtherance of this position, there is a reasonable
R. Stefanchuk’s opinion, who points out that if subjective civil right contained interest, the law couldn’t state, for
example, “civil rights and interests”, as the first category would absorb the second one and would erode its legal
sense and eliminate the need for legal self-identification [14, p. 109].

In addition, it should be added that in Ukrainian civil law the criterion for distinguishing between subjective
civil right and legal interest is the method of their legal protection. In the first case, the scope of such methods is
due to the structure of subjective civil right (the power of one’s own action and the power of claim). The subjective
civil right is protected by both passive and active obligations of other participants in civil relations (deal invalidation,
suspension of the action violating the right, restoration of the situation having existed before the violation, enforce-
ment in kind, change in the legal relationship, termination of the legal relationship, compensation for damages and
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other methods of compensation for pecuniary damage, compensation for moral (non-pecuniary) damage, etc.). In
the same way and within its content, the rights of the participant in a regulatory legal relationship are protected.

The legal safeguarding of the protection of a legal interest has a different legal nature. Without being embodied
in a subjective civil right, legal interest as an obvious individual’s aspiration is subject to protection without being
limited to the content of the civil relationship in which the subject has an interest. The category of interest has a
greater degree of theoretical abstraction than subjective civil right. Interest is a subjective value of a person’s aspi-
ration, while subjective civil right is an extent of a person’s behavior coordinated with the will of another participant
in the relationship. That is, subjective civil right is a specific subjective value of the aspirations of all participants in
the legal relationship, laid down in the appropriate legal form.

While a person’s affiliation with his or her subjective civil right, which is protected within the protective rela-
tionship is obvious, determining the nature of a person’s legal interest in relation to the range of civil relations, the
protection of which is required, requires further clarification. The application of methods of protecting the legal
interest of a person, whose subjective civil right is absent within the specific regulatory legal relationship, must have
its limits. Due to the abstractness of legal interest in relation to a particular subjective civil right, the need to protect
such an interest requires its justification in the obvious violation of the relevant right. Otherwise, the presumed pro-
tection of the interest will lead to the abuse of the relevant right, in particular the procedural one. At the same time,
it should be recognized that research on the problems of the legal nature of legitimate interest and forms of its pro-
tection of the Soviet and post-Soviet periods, do not resolve the issue of establishing the optimal model of the inter-
relationship between “possibility” and “potency” of protecting the person’s interest in the absence of the person’s
subjective civil right.

Thus, considering the legal interest as the aspiration to make use of a particular value, as simple legitimate per-
mission being due to the general content of the objective and not directly mediated in a subjective right, the person
concerned has the opportunity of turning to court to satisfy individual and collective needs even when their actual
affiliation with that person is reasonably doubted. Thus, the criterion of the degree of indirectness in the subjective
right of such individual’s aspiration is not established in Ukrainian legislation and is a discretion of the court.

For example, a mala fide person, subjectively considering themselves interested in receiving some material
benefit, or in another person’s not receiving them, has a procedural ability to appeal against the adopted law enforce-
ment acts without objective legal motivation. But the court’s reaching the appropriate conclusion and confirming its
position on the case by adopting the relevant judicial act may take a lot of time, which will not benefit a hona fide
party in the civil relationship. Therefore, the doctrinal definition of the limits of a person’s legal interest in legal rela-
tions is essential for its potential protection in the field of law enforcement.

We believe that the mechanism for the realization of legal interest in civil relations, in the structure of which
the active person has no subjective civil rights, is determined by this person’s potential ability to ensure the protec-
tion of their own subjective civil rights in other legal relations, corresponding to the first ones. That is, the formula
is that the protection of a person’s legal interest not mediated in a subjective right should ensure the protection of
the corresponding subjective civil right in related legal relations. The formation of a person’s legal interest is gen-
erated from the existing subjective civil right in related legal relations, the protection of which is ensured through
the relevant interest.

The above is confirmed in the legal position of the Supreme Court, set out in the decision of the Commercial
Court of Cassation in case Ne 923/20/17 of 02 May 2018. “... The conclusion of contracts, the sum of which is above
the sum prescribed in the statute, without the consent of the general meeting of participants, by the director of the
company violates the plaintiff’s corporate rights to manage the affairs of such a company, which consist in the con-
sent of the company members in the form of the decision of the general meeting of participants, to enter into such
agreements...” [15].

In a similar situation, while reviewing the case Ne 5015/3721/12 in cassation, the Supreme Court of Ukraine
concluded that there were grounds to satisfy the LLC participant’s claim to invalidate the disputed sales contract of
immovable property, entered into by the defendants. The Court also agreed with the conclusions of the lower courts
that the plaintiff as a company member has the right to protect his corporate rights and the right to sue for inva-
lidation of the disputed contract, and that his chosen method of protecting his violated right and legally protected
interest is in compliance with the methods for protecting a right established by Article 16 of the Civil Code of
Ukraine, and the right to choose it is provided by Article 215 of the Civil Code of Ukraine [16].

Thus, the existence of a legitimate interest of a company member, the protection of which is exercised by filing
a relevant lawsuit, is due to the protection of their subjective civil right in the corporate relationship between the
member and the company. Thus, the deal invalidation, which may affect the financial condition of the enterprise,
guarantees protection of the company member’s rights to get dividends from the results of business activities of the
company.

In this case, the plaintiff’s legitimate interest in challenging the deals entered into arises from their subjective
corporate right as a company member.

In this context the legal position of the European Court of Human Rights in Vatan v. Russia is illustrative. In
considering the case, the Court found that the identity of the organization (within the meaning of Article 34 of the
Convention) may extend beyond its own legal personality so as to comprise several legal persons. The Court noted
that the term “victim” used in Article 34 of the Convention denotes the person directly affected by the act or omis-
sion which is at issue (see Eckle v. Germany, judgment of 15 July 1982, § 66). The Court further recalls that accep-
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ting an application from a “person” indirectly affected by the alleged violation will be justified only in exceptional
circumstances, in particular where it is clearly established that it is impossible for the direct victim to apply to the
Court through the organs set up under its articles of incorporation (see Agrotexim and Others v. Greece, judgment
of 24 October 1995, § 66) [17]. In such a case, the court proceeds from the procedural expediency of granting legal
protection to a person who considers themselves a victim within the meaning of Article 34 of the Convention.

The above allows us to reach the following conclusions. Ordering of public relations is ensured by means of
an appropriate mechanism of legal regulation of public relations. The factor of their effectiveness is the effectiveness
of the mechanism of protecting subjective civil rights and legal obligations of the participants in a relationship. This
depends not only on a set of legal actions within the relevant legal norm, the purpose of which is to restore the vio-
lated state of the subject of law. The object of legal protection is essential, which, in addition to a subjective civil
right, is also the person’s legal interest. Thus, the legal abilities guaranteed by the state are not limited to subjective
civil right. Being mediated by natural law, such abilities include the individual’s aspiration to satisfy their personal
needs as a reflection of the degree of individual freedom, that is legal interest.

Legal interest is not a component of subjective civil right. As its prerequisite and purpose, it exists separately,
as a result of which it has an independent meaning. In particular, in Ukrainian civil law the criterion for distingui-
shing between subjective civil right and legal interest is the method of their legal protection.

The mechanism for the realization of legal interest in civil relations, in the structure of which the active person
has no subjective civil rights, is determined by this person’s potential ability to ensure the protection of their sub-
jective civil rights in other related legal relations corresponding to the first ones. That is, the formula is that the pro-
tection of a person’s legal interest not mediated in a subjective right should ensure the protection of the correspon-
ding subjective civil right in related legal relations. Thus, the formation of a person’s legal interest is generated from
the existing subjective civil right, but in related legal relations, the protection of which is ensured through the pro-
tection of the legal interest.

The right to defense ensures the proper exercise of a subjective civil right and a legal interest of participants
in a civil relationship. Subjective civil right and legal interest arise from the legitimate and have regulatory signifi-
cance in the dynamics of civil relations.

The right to defense is actualized from the unlawful and has the purpose of correcting a defect in structure of
civil relations for the purpose of their proper realization.

Subjective civil right and legal interest reflect the extent of possible behavior of participants in civil relations.
This behavior reflects the powers of the participants in civil relations. Thus, in case of regulatory legal relations,
ensuring their effectiveness is achieved through such powers as the power to one’s own action and the power to
demand the necessary behavior from the obliged person. In case of protective legal relations, aimed at restoring the
legal status of participants in civil relations, this is achieved through the power of defense. Given the above, subjec-
tive civil right and right to defense are not interrelated as the general and the partial.

The right to defense ensures the exercise of subjective civil right and legal interest within the framework of
protective legal relations.
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Pe3tome

Kocmpyéa A.B. TlpaBo 3axuct i cy0’€KTHBHE IIUBJIbHE MPaBO: T€OPETHYHI MUTAHHSA JOCTiZKEHHS.

V crarTi IpoBeeHO aHAI3 TOHATH «Cy0’€KTHBHE IIUBIIBEHE IIPABO» 1 «IIPaBO Ha 3aXKcT». HalOyma momanbmmoro po3BUTKY Teopist
MpaBa Ha 3aXHCT K CAMOCTIHHOTO Cy0’ €KTHUBHOTO IMBLIHHOTO MTPaBa 0COOM. ABTOPOM 3 HO3HUIIi1 HAyKH IUBIIBHOTO IIPaBa PO3MEKOBaH1
BKa3aHi MpaBoBi iHcTUTYyLii. HagaeTbcs apryMenTanisi CTOCOBHO CaMOCTIHHOCTI IpaBa Ha 3aXHCT LIOA0 Cy0’€KTMBHOTO LUBLILHOTO
npaBa. [Ipore 3a3HagaeThCs MPO 3aTAIBHOTEOPETHYHI OCOOIMBOCTI y CIIBBIJHONIEHHI HaBEJEHUX KaTeropiil. 3 mo3uuii Teopil mpasa
MPaBO Ha 3aXUCT € OAHI€I0 3 IPAaBOMOYHOCTEH Cy0’€KTHBHOTO IIMBIJILHOTO MPaBa, Ka HE MA€ CaMOCTIHHOTO IOPHIMYHOTO 3HAUCHHSI.

VY UMBiTBHOMY HpaBi ISl pETY/SITUBHUAX MPABOBITHOCHH 3a0€3MEUCHHsI iX Pe3y/IbTaTHBHOCTI JOCATAETHCS 33 JOMOMOTOI0 TaKHX
KOHCTpYKIIH, SIK IPaBOMOYHOCTI Ha BJIACHI [ii, IPaBOMOYHOCTI BUMOTH HEOOXiHOI MOBEIIHKHU BiJ 3000B’s13aH01 ocodu. /st 0XopoH-
HUX MPaBOBITHOCHH, SIKi CKEPOBaHi Ha BiIHOBJIEHHS IMPABOBOTO CTAHOBHIA YUYACHUKIB [UBUIFHUX MPABOBIAHOCHH — IPAaBOMOYHOCTEH
Ha 3aXHUCT. 3 OIIAy Ha 3a3HadyeHe, Cy0 €KTUBHE LUBIIbHE MMPABO i MPABO HA 3aXMCT HE CIHIBBIIHOCATHCS MK c000I0 3a (HOPMyIIOI0
«3aranpHe — gacTkoBey. [IpaBo Ha 3axucT 3abe3mnedye peanizarifo cyd’€KTHBHOTO IIUBIIBHOTO IIpaBa i IIPaBOBOTO HTEPECYy B MeKax
OXOpPOHHHX TPaBOBITHOCHH.

[IpoBezieHO CIiBBIAHECEHHS KaTeropii Cy0’ eKTUBHOTO IHMBIIBHOTO MpaBa 3 KaTeropiero mpaBoBoro intepecy. JociimkeHo Mexa-
HI3M peaizalii paBoBOTo iHTEpeCy B IUBUIBHUX IPABOBIJHOCHHAX, Yy CTPYKTYpI SIKHX 0coba He Mae Cy0’€KTHBHUX IUBUIBHUX IIPaB.
DopMyBaHHS MPABOBOTO IHTEPECY 0COOU TeHEPYETHCS 3 HASIBHOTO CY0’ €KTUBHOTO LIUBLIFHOTO MpaBa Li€l 0co0w, ajie B CYMIKHUX IIpa-
BOBIJIHOCHHAX, OXOPOHA SKUX 3a0€3MeUy€eThCs 38 MOCSPETHUIITBOM 3aXHCTy IIPABOBOTO iHTEPECY.

Kumrouogi ciioBa: npaBoBuit iHTEpec, cy0’ €eKTUBHE IUBLUIBHE ITPABO, IIPABO HA 3aXHUCT, [IUBUIBHI IIPABOBIJHOCHHH, IIPABOMOYHOCTI.

Pe3iome

Kocmpyoa A.B. IIpaBo Ha 3aIIUTY U Cy0beKTHBHOE I'Pa:KIaHCKOE MPABO: TeOpeTHYeCKHe BOMPOCHI HCCIeJOBAHMSA.

B cTarbe npoBeneH aHanu3 MOHATHH «CyObEKTHBHOE IpakJaHCKOE IPaBO» U «IIPaBo Ha 3auuTy». Ilomyunna nanpHeiimee pas-
BHTHE TEOpHS IIpaBa HA 3aIIUTY B KAYECTBE CAMOCTOSTENIFHOTO CYyObEKTHBHOIO I'PaykKIaHCKOTO IIpaBa 4eJIoBeKa. ABTOPOM C ITO3HIINH
HayK{ TPaXJAHCKOTO NPaBa pa3TpaHUYeHbl YKa3aHHbIE IIPABOBBIE MHCTUTYTHL [IpemocTaBiseTcst apryMeHTaIysl OTHOCHTEIBHO CaMo-
CTOSITENIBHOCTH IIPaBa Ha 3aIUTY KacaeMo CyObEKTHBHOTO IPaXJaHCKOro Ipasa. OJHAKO OTMEYaloTCs 00LIETEOpPEeTHYECKHE 0COOEHHO-
CTH B COOTHOUICHHH IPHUBENICHHBIX Kareropuid. C MO3UINH TEOPHH NpaBa IPaBo HA 3aIUTY SBISIETCS OJHUM M3 MPaBOMOYHI CyOBeK-
THBHOTO T'Pa’kAAHCKOTO IPaBa, KOTOpast HE UMEET CaMOCTOSITENFHOTO IOPUIMIECKOTO 3HATCHHS.

[IpoBeIeHO COOTHECEHHE KaTeropHu CyOBEKTHBHOIO IPXAAHCKOrO IpaBa C KaTeropuell mpaBoBoro uHrepeca. Mccnemosan
MEXaHH3M peaji3allii IPaBOBOTO HHTEpeCa B IPayKIaHCKUX ITPABOOTHONICHHSX, B CTPYKType KOTOPHIX JIMIIO HE NMeeT CyObEKTHBHBIX
rpakAaHCKUX mpas. PopMHUpOBaHHE IIPABOBOTO MHTEPECA JIMIA TEHEPUPYETCS U3 UMEIOIIETocs: CyObeKTUBHOTO IPaXkIaHCKOTO IpaBa
3TOrO JIMLA, HO B CMEXHBIX IIPABOOTHOLLICHUAX, OXpaHa KOTOPBIX 00ecneynBaeTcs OCPECTBOM 3aIlUTHI IIPAaBOBOTO HHTEpeca.

KuroueBnle ci10Ba: mpaBoBoii HHTEpEC, CYObEKTHBHOE TPaskAAHCKOE ITPaBo, IPAaBO Ha 3allUTY, IPakIaHCKUE IPaBOOTHOIICHNS,
TIPaBOMOYHSI.

Summary

Anatolii Kostruba. Right to defense and subjective civil right: theoretical issues to research.

The article analyzes the concepts of subjective civil right and the right to protection. The argument for the independence of the
right to protection in relation to subjective civil right is given. However, from the standpoint of the theory of law, the right to protection
is one of the powers of subjective civil right, which has no independent legal meaning.

In civil law, in case of regulatory legal relations, ensuring their effectiveness is achieved through such constructions as the power
to one’s own action and the power to demand the necessary behavior from the obliged person. In case of protective legal relations,
aimed at restoring the legal status of participants in civil relations, this is achieved through the power of defense. The right to defense
ensures the exercise of subjective civil right and legal interest within the framework of protective legal relations.

The mechanism for the realization of legal interest in civil relations, in the structure of which the active person has no subjective
civil rights, is researched. The formation of a person’s legal interest is generated from the existing subjective civil right, but in related
legal relations, the protection of which is ensured through the protection of the legal interest.

Key words: legal interest, subjective civil right, right to defense, civil relations, powers.
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