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KJIACCUDUKALIUS OTPAHUYEHUI CBOBO/bI JOT'OBOPA

Tarbana CXAB-BYUUHCKA/SL,

perogaBaTeib IOpI/II[I/I‘Ie CKOI'0O MHCTUTYTa

[Iprkaprarckoro HaMOHANBEHOTO YHUBEpcUTeTa MeHn Bacumms Credannka

Summary

In this article the author analyzes criteria of classification of restrictions and present his own remarks and proposals. Taking
into account the variety of restrictions of contract freedom the author proposes new criteria of division of contractual restrictions.
The results of the study are useful for future researches in the field of Contractual Law.
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AHHOTaIUSA

B crarbe aBTOp aHANIM3MPYET CYLIECTBYIOLINE KPUTEPUH KIACCU(HMKAIMU OrPAaHMYEHHUI CBOOOJBI JOTOBOPA M MPUBOJUT CBOM
aBTOPCKUE 3aMeuaHus U npeioxkeHus. Ha ocHoBe aHaim3a MHOrooOpasusi OrpaHUUYCHHUH J0TrOBOPHOM CBOOOBI aBTOp IpeIaraet
COOCTBEHHBIE KPUTEPHH Pa3/eJIeHHs OTPAaHUYEHUH JOTOBOPA C YUETOM MX HMPHUKIATHOTO XapakTepa. Pe3ynbraTel MpoBEIeHHOTO HC-
CJIC/IOBAHUS, YYUTHIBAs UX TEOPETHKO-TIPUKIIAHON XapaKTep, BKHbI MPH AATBHEHIINX HCCIIEJOBAHUIX CBOOOIBI I0TOBOpA B IPak-

JTAHCKOM IIpaBe.

KitoueBblie ciioBa: cB0o00/a 10roBOpa, OrpaHMYCHUS, IPEIEII, KPUTEPUHU KIIacCH(DUKALHH.

ocTaHoBKa nmpodJiemnl. C mpo-

01eMoi  JTOTOBOPHOH CBOOOIBI
HEPa3phIBHO CBsi3aHa IpolieMa ee orpa-
HuueHnid. CBoOoza J0roBopa HE MOXET
ObITH a0COJIIOTHOM, BeAb Takas CBOOOJA
JUTSL BCeX YYaCTHHKOB TPAXKIAHCKHUX Tpa-
BOOTHOUIEHUH BO B3aMMOOTHOIIIECHUSX
¢ JIpyI'MMHU JIMIIAMU — OIAcHOE SIBJICHUE,
KOTOpOE€ B UTOTE€ IPUBOJIUT K HETaTUBHBIM
mocieacTBusaM. B 4. 2 ct. 29 BeeoOmieit
JeKjIapaly npaB 4enoBeka 1948 1. 3a-
KpEIUIEHO, YTO TOCYyAapCTBO MOKET ycTa-
HaBJIMBaTh TOJIBKO TaKHE OTPaAHUYCHHS
MpaB, KOTOPBIE OMPENEICHbI 3aKOHOM, H
JIMIIb CTOJIBKO, CKOJIBKO 3TO COBMECTHUMO
C UX IPUPOIOH, UCKITFOYUTETHHO C LETHI0
coneiicTBrs 00IIeMy OIaroCOCTOSIHUIO B
JIEMOKPATHYECKOM OOIIECTRBE.

Ha ceropusmHuil neHp akTyaabHON
SBJISIETCSl TIpoOJieMa HCCIIEIOBAHMS CBO-
6ombr noroopa. Ilo cpaBHeHUIo C Tpe-
IBIAYIIAMH ~ ACTOPUYECKUMH  dTaraMu
Bce Oonplee 3HAYEHHE IPHOOPETAIOT
OrpaHHYEHHs JTOTOBOPHOIT cBOOOEL. [lo-
CJIEJIHUE CETOJHS HACTOJIBKO Ba)KHBI, YTO
CYIIECTBYeT MOTPEOHOCTh aHaIHM3a YyiKe
CYLIECTBYIOIIUX  KJIACCH()UKAIIMOHHBIX
KpUTEpUEB U TONYYEHHUS HOBBIX COBpE-
MEHHBIX KPUTEPHEB KiIacCH(UKAIIUH.

AKTYaJlbHOCTHh TeMbl HCCJIE0Ba-
HuA. BeimeykazanHyo npobnemy wuc-
CJIeIOBAII MHOTHE YyUYCHBIC, CPEOH KO-
Topbix ctouT ormeruth W.T. Tapacosna,
I'®. IlepmeneBnya, M.M. Arapkosa,
B.A. BacumseBy, B.A. T'opesa, A.P. Ky-
6unka, B.B. JIyus, A.B. JIyus, SI.M. llles-
yenko, B.C. lllepbuny n npyrux npaBose-
noB. BmecTe ¢ TeM ux paboThHI OCBsIIIe-
HBI B OCHOBHOM WJIM CBOOOJIE JOTOBOpA,
WM TEOPETHYECKUM aceKTaM I'paHUl] 1

OrpaHHYeHUI TOroBOpHOU cB0OOABL. O0-
CTOSATEIbHOE HCCIIEN0BaHUE KiacCH(pU-
Kallu¥ OTPaHWYeHUIl CBOOOIBI JOrOBOpa
ocraioch 0e3 BHMMaHHUS YINOMSHYTBIX
ABTOPOB.

Heab uccaenoBanusi. [lostomy 3a-
Jada MCCIeIOBAHMS 3aKIIOYaeTCsl B BBI-
SICHCHHH ¥ TTOJyIE€HUN HOBBIX KPHUTEPHEB
KJIacCU(UKAIINHA OTPaHWICHUH JTOTOBOP-
HOH cBOOOIBI.

H30:keHne 0CHOBHOTO MaTepHaja.
PacnpoctpanenHoli B ropuandeckoit
JauTeparype ABIACTCS  KiaccH(uKaius
OrpaHUYCHHUH JJOTOBOPHOH CBOOOJIBI B 3a-
BHUCUMOCTH OT ()aKTOPOB, KOTOPBIMH OHU
oOycnoenensl. M.W. bparunckuii ynenser
3HAYUTEIBHOE BHUMAHHME COLUAIBHOMY
MPOUCXOXKJICHUIO OrPaHUYEHUN MPUHIM-
ma cBo0obI JoroBopa [2, ¢. 325]. Io ero
MHEHHIO, TAKHE OTPAaHUYCHHUS OTOBAPHBA-
I0TCSI 3aLUTON MHTEPECOB C1aboi cTopo-
HBI B JIOTOBOPE, HHTEPECOB TPETHUX JIHIL
(mpekae Bcero, peanbHBIX W IMOTEHIH-
aJBHBIX KPETUTOPOB), a TAKKE 3aIlTUTOMN
JIEHCTBYIOIIETO TPABOMOPSAIKA U IPYTHX
[IEHHOCTEeH, WMMEIOIUX OOIIEeCTBEHHYIO
3HaYUMOCTh. [l03TOMYy B IHMBWINCTH-
YeCKOW HayKe OTpaHHUYeHHs HpPUHIUIA
CBOOOIBI IOTOBOPA MMEIOT JIBOSKOE MPO-
HCXOXKIICHHE, 8 UMEHHO: TAKHUE OIpaHuye-
HHUSA MOTYT UMETh MM 3KOHOMHYECKYIO,
WU COLIMAJIBHYIO 00YyCIIOBJIEHHOCTb.

A.Il. bensea, HapsQy ¢ cOLMAIbHO
00yCIIOBJICHHBIMH U YKOHOMHYECKH 00-
YCJIOBJICHHBIMH, BBIIEISACT MOJIUTUYCCKH
00yCJIOBJICHHbIE OIPaHUYEHUS JJOrOBOP-
HOU cBoOObI [1, c. 325]. Ona cuwuraer,
YTO, JOCTHUTasi TeX WM MHBIX MOJIUTHYE-
CKUX IIeJIeH, OTJeNbHbIC TOCYapCTBA HITH
Jake MHPOBOE COOOIIECTBO TOCYNApCTB

MOT'YT HPUMEHSATh W3BECTHBIE OrpaHUYe-
HU [IpaBa MpeANpUHUMATEIICH, CBOOOIHO
OCYILIECTBIIATh BHEITHIOIO TOPTOBIIIO, TEM
caMbIM OrpaHUYMBAs COACPIKAHHUE IPHUH-
uuna cBoOOABl J0TOBOpA. SIpKUM Tpu-
MEpOM OTpaHMYEHHs IPUHLIUIIA CBOOO/IBI
JIOTOBOPA, KOTOPOE YaIlle BCETO NMEET T0-
JTUTHYECKYI0 OOYCIOBIEHHOCTD, SBIISET-
Csl YCTaHOBJICHHE MEXKIYHApOIHOTO FIIH
HaIMOHAJIBHOTO YMOAapro Ha TOPTOBIIO C
OTHETBHBIMH TOCYIapCTBAMH, TaMOXKEH-
HBIMH COIO3aMH WJIH YKOHOMHYECKHMH
TPYIIHPOBKAMH.

Hapsiny ¢ BbIIEICHHBIMH B IOpHIH-
YeCcKOil JmTeparype 3KOHOMHYECKH 00y-
CJIOBJICHHBIMH, COLIMAJIBHO O0YCIIOBJICH-
HBIMH U TOJUTHYECKH OOYCIIOBICHHBIMH
MOXXHO BBIICIIUTh OTPAaHUYEHHS JIOTO-
BOPHOM CBOOOJIBI, KOTOpBIE 00yCIIOBIIE-
HBl TeXHH4YeCKUMHU (akTopamu. 3yech B
IOPUINYECKON JIMTEepaType HPHBOAUTCS
IIPUMEP O TOM, YTO Ha CETOAHSIIHUN 1E€Hb
JIOTOBOPBI, TOUIEXKAIINE 3aKITIOYEHHIO
B MHCBMEHHOH Qopme ¢ 00s3aTenbHbIM
HOTapHaJIbHBIM yIOCTOBEPEHUEM, HE MO-
ryT 3aKirodarbes B cet MuTteprer. Kak
HN3BECTHO, HOTapHalbHOE YIOCTOBEpe-
HHUE JIOTOBOpA 3aKJIIOYAeTCsl B IPOBEpPKE
MTOJUTMHHOCTH  TIPaBOYCTaHABIMBAIOIINX
JIOKYMEHTOB Ha MMYIIECTBO U JJOKYMEH-
TOB, YIOCTOBEPSIOIINX JMYHOCTH U €¢
MOJIHOMOYHSI Ha 3aKJIIOYEHHUE JI0TOBOPA,
U3JI0KEHUH TEKCTa JO0roBopa Ha OJaHKe
C OINPEAENICHHON CTENEHBIO 3AIUTBHI OT
MOJICNKA U YJOCTOBEPEHUH TOAIHHHO-
cTU moamuceil cropon Ha poroBope. K
COXAJICHUIO, TTOKA TEXHUYECKUE BO3MOK-
HOCTH HOTapUyCOB B YKpauHE HE MO3BO-
JISIOT UM COBEpIIaTh Takue JEHCTBUS B
ceru MHTepHeT.
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Ho kaxercs, 4T0 BCE YIIOMSHYTHIC aB-
TOPBI HE YN €IIIe OAHY IPyMITy (haKTopoB,
KOTOpBIE CErOJHS CYILIECTBEHHO BIIUSIOT
Ha cBoOOy toroBopa. MiMeem B Buiy Qax-
TOpBI, OOYCJIOBJICHHBIC IICJIbI0 3AIIUTHI:
1) IpupOHBIX pecypcoB; 2) OKpyKarowieH
HPUPOIHOH Cpezibl (B TOM YHCIIe JIaHmad-
TOB W JPYrHX TNPUPOIHBIX KOMILIEKCOB),
JKM3HHU U 3710POBbsI IPAXKIaH OT PA3IMYHbIX
9KOJIOTMYECKHX yrpo3. Bee nx MokHO 00b-
€IMHUTh I10/l Ha3BAaHUEM «IKOJIOTHYECKU
00yCIIOBIICHHBIX ~ (DAaKTOPOB ~ OrpaHHye-
HHsL JIOTOBOPHOW CBOOOIBI». Harpumep,
B COOTBETCTBHU CO CT. 7 3aKOoHa YKpauHBI
«O mpuponHo-3anoBenHoM (oHIe YKpa-
UHBD OT 16 monst 1992 mpu 3axsmodeHnn
JIOTOBOpA Ha HCIIOJIB30BAaHHE 3EMEJILHOTO
y4acTKa WJIM €r0 YacTH B Mpe/eiax MPHpoJ-
HO-3a0BE/THOTO (hOHIA MOXKET OBITh yCTa-
HOBJICHO OTrpaHHMYeHHE B 00beMe, Iperyc-
MOTPEHHOM 3aKOHOM HITH JIOTOBOPOM.

Takum 00pa3oM, B 3aBUCHMOCTH OT
(haxTOpoB, 0OYCIOBIMBAIOIINX OIPaHUYe-
HHS JIOTOBOPHOW CBOOOIbBI, CTOUT BbIJIE-
JIUTh: 1) SKOHOMHUYECKH 00YCIIOBIICHHBIE,
2) couuanbHO 00YyCJIOBICHHBIC, 3) TIOJH-
THYECKH 00yCIIOBIECHHBIE; 4) TEXHUYECKH
00yCIIOBJICHHBIE, 5) JKOJIOrHYecKH O0y-
CJIOBJICHHBIE.

M.U. BparuHcKuii AEIUT OrpaHHye-
HHs CBOOOJBI JIOTOBOpAa Ha HEraTHBHBIC
1 mo3utuBHBIE [2, ¢. 327]. IlepBbie, oT-
Me4aeT OH, IpPEeIyCMaTpPHBAIOT BbIJElIe-
HHE B 3aKOHE CJly4yaeB, KOIJa 3apaHee
OIIPE/ICNICHO, MEXKIY KeM M KaKHe JIOro-
BOPBI 3aKJIFOYaThCSl HE MOTYT, a JApyrHe
HPeTyCMaTPUBAIOT 00s3aTeIbHOE 3aKIIIO-
YeHHe JO0TOBOPOB W (WiN) 00s3aTeNbHOE
BKJIIOUYCHHE B HUX OIIPEJICJICHHBIX YCIIO-
BUii. B cBOIO ouepenp, MONOKUTENIbHbIC
U OTPHULATENIbHbIE OIPAHUYCHUS KJIACCH-
($unupyroTcs 1o cyObEKTHOMY COCTaBY
u o0beKTHOMY cocTaBy. OrpaHu4eHHs
no cyObeKTaM MOTYT OBITh CBSI3aHBI CO
CreLHaNBHOM [IPaBOCIIOCOOHOCTBIO;
00s13aTeNbHBIM 3aKJIIOYCHHEM JIOrOBOPA
C KOHKPETHO OIPE/ICJICHHBIM KOHTPArcH-
TOM. B HCKITIOYHUTEBHBIX CIIy4asX 3aKo-
HOJIATEeNIbCTBO  OIPENEISIET PA3InYHOIO
poa MpEeuMyILIeCcTBa, C COOTBETCTBHEM
OCHOBaHUsI JIOroBopa ero uenn. OrpaHu-
YEeHHE MO 00BEKTY MPEAIONAraeT 3ampeT
HAa COBEPIICHHE CHCIOK C OOBbCKTaMH,
U3BATBIMH U3 TPAKAAHCKOTO 000poTa; ¢
00BbEeKTaMH1, KOTOPbIE UMEIOT IPUHAIICHK-
HOCTb TOJIBKO K KOHKPETHO OIpe/IeTIeHHO-
My KpYry JIML, MOJYYHMBIIUX CIIELUAIIb-
HOE pa3pelleHne Ha COBEPIICHUE CIENIOK
C JaHHBIMU OOBEKTaMH.

[To muenuto B.C. Munam, orpanude-
HHUE CBOOO/IBI IOTOBOPA 110 UX CYTH MOXKHO
Pa3aenTh Ha «BEPTHUKAJIBHBIC» W «TOPHU-
30HTaJIbHBIe) orpannueHus. Ilox «Bepru-
KaJGHBIMID) OHA TIOHUMaeT OTpaHUYCHNS,
UCTIONIb3yEeMBbIe JUlsl 0OecriedeHust myonny-
HBIX MHTEPECOB, a IT0J] TOPU30HTAIHHBIMH —
OrpaHUYEHHUS], KOTOpbIC HpEIHA3HAYCHBI
uist  o0ecrieueHnss YacTHBIX HMHTEPECOB
CTOpPOH Jorosopa |35, c. 58].

A.Il. bensieBa 1oKa3bIBaeT, 4TO Orpa-
HUYEHUE NPHHIMIA CBOOOIBI JIOr0BOpA
MOT'YT BBIPA)XKaThCs, BO-NIEPBBIX, B M0OJIO-
KEHMSX IPAKIAAHCKOTO 3aKOHO/IATEIILCTBA
U 3aKOHOJATEIbCTBA JPYIHX OTpacieii;
BO-BTOPBIX, BO BHEIPABOBBIX HHCTUTY-
tax. K mocnmemHuM oTHOCSTCA, B HacT-
HOCTH, T€, KOTOPBIE 3aKJII0YAIOTCsl B OOBI-
4asx AeI0BOro 000poTa, TPeOOBAHMAX
PasyMHOCTH M CIIPaBEIJIMBOCTH, a TAKKE
COCTABIISIIOT MOPAJIbHBIE YCTON O0IIECTBa
[1,c.17].

M.IO. IllermHKWHA pa3rpaHUYHBAET
OrpaHUYEHHUs JOrOBOPHOH CBOOO I HAHOP-
MaTHBHbIE U HeHopMaTuBHbIe [10, c. 125].
HopmaruBHble  OrpaHMYEHUs]  JJOrOBOp-
HOI CBOOOIBI TMPELYCMOTPEHBI 3aKOHOM
U pacrpoCTpaHEeHbl B TOW Mepe, B Kakoi
9TO HEOOXOAMUMO JUIS 3AIUTH OCHOB KOH-
CTUTYLIMOHHOTO CTPOsi, HPABCTBEHHOCTH,
37I0pOBbsl, NIPaB M 3aKOHHBIX HMHTEPECOB
JPYTUX JHL, obecriedyeHus: 000pOHbI Oe3-
OTAaCHOCTH rocyaapcTsa. HeHopmaTuBHBIE
OTpaHWYEHHSI CBOOOIBI JJOTOBOpPA — 3TO
OTPAaHWYEHHS, YCTAHOBJICHHBIE TI0 yCMO-
TPEHHIO CTOPOH, KOTOpBIE MOTYT OBITh
CBSI3aHBI C M3MEHEHHEM BOJIM U BOJICU3b-
SIBIICHHSI KOHTPAreHTOB B Iporecce Qop-
MHUPOBaHUS COIeprKaHUs OyIyIlero moro-
BOpa, HA YCMOTPEHHE CTOPOH Ha Ipeso-
CTaBJICHHYIO BO3MOXXHOCTb HOPMaMH I1pa-
Ba JICHCTBOBATh B PAMKax yCTaHOBJICHHBIX
3aKOHOM WJIM JIOTOBapHUBATHCS IO IPYTOMY
C BIMSIHUEM OObIYAeB JIEJI0BOro 00opoTa.
K takum orpaHn4eHusIM yueHbIi OTHOCHT,
HanpuMep, YCTAHOBICHHE B JIOTOBOpPE yC-
JIOBHH, COIVIACHO KOTOPBIM M3MEHEHHE J10-
TOBOpA JIOITyCKAaeTCs TOJIBKO IPH COOMIoze-
HUU OTIPEJIEIIEHHON POy PHbI.

OdeHp TOXOKEH HAa YHOMSHYTYIO
KIIaCCH(UKALUIO SBISICTCS pa3JelieHne,
npeanoxeHroe P.A. TensrapuaeM, KOTo-
PBIi, B 3aBUCIMOCTH OT MCTOYHHUKA 00pa-
30BaHUS, Pa3TPAHUYMBACT OTPAHUICHUS
JIOTOBOPHOW CBOOOIBI Ha HOPMaTHUBHEBIE
1 JOTOBOpHbIC. [lepBbie ycTaHABINBAIOT-
cs1 HOpMaMH 3aKOHOJATEIbCTBA, KOTOPbIC
OrPaHUYUBAIOT  CBOOOLY  3aKIIIOYCHHS
JIOTOBOpPA MOCPEJICTBOM  00S3aTeIbHBIX
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mpeanucaHui u 3anperos. [pyrue 3aBu-
CSIT OT YCMOTPEHHS caMoro cyObeKTa npa-
Ba, 00BIUAEB JIEIIOBOTO 000POTA, KOTOPHIE
MIPUMEHSIOT K JaHHOMY JIOTOBODY, @ B HC-
KITFOYUTENBHBIX CITydasiX — OT PUHIIAIIOB
Mopai [9, c. 1313].

Hecmotpss Ha mmpokoe pasHooOpa-
31U JJOTOBOPHBIX KOHCTPYKIMH CErojiHsd,
crout npuBectd MHeHue E.A. Muuypu-
Ha. [locnenHuii pasnenser orpaHU4eHHs
CBOOO/IBI JIOTOBOpAa Ha YHHMBEpCAJbHBIC,
KOTOpBIE TI0 CBOCH IIPHUPOIE OTHOCATCS
K JJOTOBOPHOMY TIpaBy BOOOILE, a TaKxke
CIeHaNIbHbIE OTPaHUYEHUS], TIPUCYIIHUE B
OTZENBHBIX JIOTOBOpPAX MIIM JOTOBOPHBIX
BUJax [6, c. 204].

A.A. TloramoBa BbIEISIET OTpaHH-
YEHHsI JOTOBOPHOW CBOOOIBI MO CyOB-
eKTaM; 10 OOBEKTy; IO COACPKAHHIO
noroBopa. OrpaHndeHuss Mo cyObeKkTam
OHA CBSI3BIBACT C YETKO ONPEACIICHHBIMH
YY9aCTHUKAMH Te€X WM HWHBIX JIOTOBOP-
HBIX OTHOIICHUH, HalIpUMeD, IO JIOTOBO-
Py PO3HHYHON KYIUIM-TIPOJIAKH TPOJIaB-
LIOM SIBJISIETCS JIMIIO, OCYILECTBISOLICe
HpPEANPUHUMATEIIBCKYIO  AEATEIbHOCTD
[7, c. 163]. IIpaBoBoii cTatyc cyObEeKTOB
B JIAHHOW CHUTyallMH SBJIAETCS OIHUM U3
OCHOBHBIX TIPU3HAKOB MOJOOHBIX JI0-
rosopoB. K aToif rpynme orpanuyeHui
YUYCHBIH OTHOCHUT M CIy4aH, Korjaa cyOb-
eKT JIOJDKEH MMETh JIMIEH3HI0 Ha OcCy-
IIECTBICHUE TOTO WJIM MHOTO BUAA Jesi-
TeIbHOCTH. Bo MHOTHX ciydasx oOs3a-
TEJIbHOW CTOPOHOM MO I0TOBOPY JIOJIKEH
BBICTYTIaTh T'PaXIaHUH, — HAPUMep, MO
JIOTOBOpPY HaiMa >KHJIOTO IOMEIIEHHS.
Taxke WHOTIA yCTaHABIMBAIOTCS OTpa-
HUYEHUS 10 OTAETHHBIM BHUIaM IOPHIH-
YECKUX JIMII.

Crout 100aBUTh K YHOMSIHYTOH TOY-
K€ 3pEHHs], YTO OTpaHUYEHHs IOTOBOPHON
CBOOOZIBI IPOSIBIISAIOTCS TAKKE B Cilydae
HEBO3MOKHOCTH ~ 3aKJIIOYaTh  JIOTOBOP
B CBA3U C OTCYTCTBHEM MOJIHOH Ipax-
JIAHCKOH MpaBO— WJIU JEecroCOOHOCTH.
Jluna, cTpajaromye OT aJKorolu3Ma WK
HapKOMaHUH, OTPaHUYMBAIOTCA B TIpaBe
3aKJIIOUCHHST OTOBOpA, YTOOBI HE HaHe-
CTH Bpel CBOMMH JeiicTBHAMH HHU cele,
HU JPYTHM JIUIAM.

ITo oObexTHOMY CcocTaBy cBOOOIA 10-
TOBOpa OTPAaHMYUBACTCSI B TOM CIydae,
KOra OOBEKTOM HE MOTYT OBITH BEIIH,
U3BATBIE W3 TPaXIAHCKOTO 000poTa;
BEIllM, OrPaHUYEHHBIE B 000pOTE; BEUIH
HEHAJUISKAIEro KadyecTBa U HE COOTBET-
CTBYIOIIME TPeOOBAaHMAM, YCTaHOBJICH-
HBIM 3aKOHOZIATEJILCTBOM.
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C. CtpaxoBa BBIACISCT TAKHE OTPAHU-
4yeHHst CBOOOIBI IOTOBOPA B cepe mpen-
[IPUHUAMATENBCTBA: |) OrpaHUYCHUE MHU-
[MATUBBI Ha BCTYIUIEHHE B JIOTOBOP: 00s-
3aTeNbCTBO 3aKIIIOUUTH JJOTOBOP U 3alpeT
3aKITI0YaTh OT/ENBHBIE BHUIBI JOTOBOPOB;
2) orpanndeHue 1o (GpOpPMHPOBAHHIO YC-
JIOBHMH J10T0BOpa; 3) OorpaHU4eHHe BbIOO-
pa HopsaKa M NPOLENYPbl 3aKIIOUCHUS
norosopa. [To HameMy MHEHHMIO, JlaHHas
KJIacCU(UKAIMS SBJISETCS CIHMIIKOM CY-
JKEHHOW M HE YUUTHIBAET BCEX OTPaHUYH-
TeJNbHBIX (DAKTOPOB JOrOBOPHOM CBOOO-
JIbl, KOTOpBIE MPUCYTCTBYIOT B MPEAIPH-
HUMAaTeIbCKOU AesiTenbHoCTH [8, . 157].

Opna w3 Hambonee pa3BEpPHYTHIX
kiaaccuuKaMii mpuBeeHa B paboTax
B.A. T'opeBa. YueHblil npeajioKui cliey-
IOIIME KPUTEPUH KiIacCH(UKALMN Orpa-
HUYEHUH CBOOOIBI JIOTOBOpA: IO KPYyTy
JIOTOBOPOB, Ha KOTOPHIE PacIpOCTpaHs-
eTCsl UX ACHCTBHE; MO MPOSIBICHHUSIM CBO-
00/bI JOTOBOPA; B 3aBUCUMOCTH OT TOTO,
pacnpocTpaHsAeTcsl OrpaHU4YEHHUE Ha OJJHY
13 CTOPOH JIOr0BOpA MIIM Ha ero ode cTo-
POHBI; TI0 BpPEMEHH JICHCTBHUS; O CTEHNEHU
OIIPE/ICNICHHOCTH; 110 CTENEHH I0pUanye-
CKOI 00513aTeIbHOCTH; B 3aBUCUMOCTH OT
(haxTOpOB, 00YCIIOBIUBAIOLINX OTPaHHYE-
HUS; B 3aBHCHMOCTH OT BHJa aKTa 3aKO-
HOJIATEeINILCTBA, KOTOPBIM IPELYCMOTPEHO
orpanuuenue [4, c. 64].

BrlieynomsHy Tl aBTOp  IIpeula-
raeT 10 BPEMEHHU JCHCTBHS BBIACIATH:
a) MOCTOSHHBIE — YCTaHABIMBAIOTCS Ha
HEOIIPEIENIEHHBII CPOK; 0) BPEMEHHbBIE —
YCTaHABIMBAIOTCSI HAa  OIPEAEICHHBII
cpok. X ycTaHOBKa B OCHOBHOM CBSI3aHA
¢ HEOOXOMMOCTBIO 00eCIIeYeH s 3/10pO-
BbSI HACEJICHUS, SKOJIOTHYECcKoi Ge3omac-
HOCTH, OOOPOHOCHOCOOHOCTH M JPYrux
IyOJIMYHBIX HHTEPECOB.

[o crenenu ompeneneHHOCTH: a) ab-
COJIIOTHO OIpEJEICHHbIE — ONpe/eseH-
HbIE TAaKUM 00pa3oM, 4TOOBI UCKIIOYUTH
BO3MOXXHOCTb HEOJHO3HAYHOT'O MOHMMa-
HHUS M TOJIKOBAHHS TaKUX OrPaHUYCHUM
BCEMH YYaCTHUKAMH TPaKIAHCKUX OTHO-
[ICHUH; 0) OTHOCUTEIHHO OIpE/ICICHHbBIE
— OTIpeIeTICHHBIC C TIOMOIIBIO KaTeTOPHH,
KOTOPBIE MOTYT ITOHUMAThHCSI M TOJIKOBATh-
Csl yYaCTHHKAMHU TI'PaKIAHCKUX OTHOIIIE-
HHI 110-pa3HOMY (B YaCTHOCTH, PEYb UJICT
0 «Kay4YyKOBBIX KaTCTOPHUSIX»: MyOIUUYHOM
MOPAAKE, MOPAJIBbHBIX IIPUHIUIAX U T.IL.).
Mo crenenu ropunuueckoil 00g3aTeNbHO-
CTH: @) JUCIIO3UTHBHBIC — OIPaHUYCHUS,
KOTOpBIE MOTYT MEHATHCS IO YCMOTpe-
HHUIO CTOPOH JOroBOpa; 0) HMMIIEpaTHB-

HbIC — OIPaHUYCHUS, KOTOPbIE HE MOTYT
U3MCHSTBCS 110 YCMOTPEHHUIO CTOPOH J10-
TOBOpA.

3aciy)KMBacT BHHMAaHHs  IPEIO-
JKeHHasi KJIacCH(UKAIMs OrpaHUYCHUH
JIOrOBOpa B 3aBUCHMOCTH OT OCOOCHHO-
CTeil MPaBOBOTO pas3peliCHHs: a) mpeje-
JIbl OCYILECTBIICHUS CyOBEKTHBHBIX IPAB;
0) mpeiesnbl OCYIIECTBICHUS OXPAHIEMbIX
3aKOHOM MHTEPECOB.

Tlonaraem, 4To HEKOTOpbBIE M3 MHpel-
JIOKCHHBIX ~ aBTOPOM  KyaccUUKaluii
SBJISIOTCS. HECKOJILKO HENOJHbIMU. B 3a-
BUCUMOCTH OT TOTO, PAcIpOCTpaHAETCs
OrpaHHYCHHUE HA OJHY U3 CTOPOH JIOTOBO-
pa 1M Ha 00€ ero CTOPOHBI, YIIOMSIHY ThIH
aBTOD BBIJICIISICT:

a) OJIHOCTOPOHHHE — PACIIPOCTPAHSI-
IOTCSL TOJILKO Ha OJIHY W3 CTOPOH JIOTOBO-
pa. Harmpumep, npeanucanue 4. 4 ct. 633
T'K Ykpaunsl 06 0053aTelbHOCTH 3aKIIIO-
YeHHs MyOIIMYHOrO JI0roBOpa, Kacaercs
TOJIBKO TIpeArnpuHnMarens. Ero neiicrsue
HE PacrpocTpaHseTcs Ha MOTpeOuTes;

0) JBYCTOPOHHHE — pacHpOCTpaHs-
10Tcs Ha 00e CTOopoHbl Jorosopa. Tak,
neicreue npeanucanus 4. 1 cr. 1059 I'K
Vkpaunbl 00 0053aTeIbHOCTH 3aKIIO-
YeHMsl JIOrOBOpa OAaHKOBCKOTO BKJIaja B
NUCHbMEHHOU (opMe pacpoCTpaHsieTcs U
Ha 0aHK, ¥ Ha BKJIaJI4UKa.

CuuTaem Takoe pasJeJeHHe YaCTUIHO
HETIOJIHBIM, ITOCKOJIBKY OHO HE YYUTHIBAET
Toro (hakra, 4TO Ha CETOAHSLIHUI JCHb
MpHOOPETAIOT 0COOYIO PACIPOCTPAHCH-
HOCTb MHOTOCTOPOHHHE J0TOBOphL. K
TaKHM OTHOCSITCSl, B YaCTHOCTH, JOTO-
BOp IMPOCTOTO TOBAPHUILECTBA, JOTOBOP O
COBMECTHON [ICATEIBHOCTH M TOMY I10-
noOHoe. BakHOe 3HAaueHME MMEIOT Tak-
)K€ KOPIIOPATHBHBIC CJHIEIIKH, BHIOBBIM
NPU3HAKOM KOTOPBIX SBISIETCS MMEHHO
MHOTOCTOPOHHOCTbh CyOBEKTHOTO COCTa-
Ba. [Ipuuem nmeem B BHIY HE TOJIBKO 3a-
MEHY «JIBYCTOPOHHHX OIpaHUYEHHID» Ha
«MHOTOCTOPOHHHUE OrpaHH4YeHHs». Benpb
BO3MOXKHBI ClTy4au, KOIJIa B MHOTOCTO-
POHHHUX JOTOBOpax JOTrOBOpHas cBOOOIA
OrpaHHYCHA TOJIBKO Yy OJHOM HWIIH JIBYX
CTOPOH TaKkoro Jorosopa. [Tosromy npen-
CTaBIISIECTCS, YTO 0OJIee MOIHOM ObLIa OBI
KIaccuuKalus B 3aBUCHMOCTH OT pac-
MPOCTPAHEHHOCTH OTHOCHTEIIBHO CTOPOH
JIOTOBOpA Ha:

1) omHOCTOpOHHHE;

2) IByCTOPOHHHE;

3) MHOTOCTOPOHHHE.

Ilo nposBeHusM cBoOO/BI JOTOBO-
pa OrpaHHYEHHs JOTOBOPHOH CBOOOABI

B.A. TopeB paszgensier Ha: a) orpaHuye-
HUE CBOOO/IBI EPErOBOPOB MPH 3aKITIOUe-
HUH JI0TOBOpa; 0) orpaHudeHne cBoOOI-
HOTO BOJICH3BSBIICHUS JIMIA HA 3aKIII0Ue-
HHUE JIOTOBOpPA; B) OTpPaHUYEHHE CBOOO-
6l BBIOOpA KOHTpareHTa IO JIOTOBOPY;
I') OrpaHWYeHHE CBOOOIBI BBIOOpA JI0TO-
BOpa; 1) OrpaHUYEHHEe CBOOOIBI BHIOOpA
(GopMBbI JI0roBOpa; €) OrpaHUYEeHHE CBO-
00ZbI OIpesieNICHNsT YCIOBUI JJOrOBOPA;
k) OrpaHu4eHue CBOOOABI H3MEHEHHs
WJIM pacTop KeHus gorosopa [4, c. 69].

CuutaeMm, 4YTO KPUTEPHUH «IposiBIie-
HHUsS CBOOOJBI JIOTOBOpa» SIBISIETCS He-
CKOJIBKO pa3MbIThIM. W mpoOniema 31ech
3aKJII0YAeTCsl HE B TOM, YTO MEpeYeHb
MIPOSIBIICHUH CBOOO/BI JIOTOBOpA HE MO-
KEeT OBITh HCUepIBIBAIONMM. BaxHo
npyroe. B manHo# knaccudukanum aBTop
cMeman dNIEeMEHTHl AWHAMHKH JIOTOBO-
pa (3aKIIOUYEHHE JO0roBOpa, M3MEHEHHE,
pacTop>KeHHEe J0TOBOpA) M DJIEMEHTHI,
XapaKTepu3syoIue cojaepkanue u Gopmy
noroBopa. [losToMy mnocnenHss Kiaccu-
(uKanus npeacrapiseTcs HE COBCEM 3a-
BEPILEHHOM.

B 3aBucHMMOCTH OT BHJa aKTa 3aKo-
HOJIATEeNIbCTBA, KOTOPHIM MPEIyCMOTpe-
HO orpanuyenue, B.O. TopeB pasgenser
OrpaHUYEHUS] JIOTOBOPHOW CBOOOIBI, HA
T€, KOTOpBIE:

— mpenycMorpensl  KoHcTutynmen
VYkpaunsl. B uactrocTy, B cT. 23 KoHctu-
Tyuuu YKpauHbI YCTaHOBICHHI B HamOO-
nee abCTParupoBaHHOM OT KOHKPETHBIX
netaneit (OTpacieBBIX HIOAHCOB) BHJIE
IIpeJIeIIbl OCYIIECTBICHUS YEIOBEKOM €ro
TIpaB ¥ 3aKOHHBIX HHTEPECOB;

—npenycmorpensl ['K Ykpaunsr;

— MPEIYCMOTPEHBI APYTUMH KOIU(H-
LIMPOBAHHBIMU AKTAMH 3aKOHOJIATEIIbCTBA
Vkpaunns! (cT. 132 3emenbHOrO Kouekca,
ct. 45 BonHoro xonekca, ct. 129 Komekca
TOProBOTO MOPEIUIABAHHSA U T.I1.);

— [IPEeyCMOTPEHbI TEKYIIIMMHU 3aKOHa-
mu. Tak, u3 conepxanus 4. 1 ct. 19 3axona
Vipaunnsl «O06 unoreke» ot 05.06.2003 r.
ClIe/lyeT, YTO JOTOBOPEHHOCTh 00 M3MEHe-
HUH ¥ TOTIOJTHEHUH HIIOTEYHOT'O 10TOBOPa
TMOJUICKUT 0053aTeIbHOMY HOTapHAJIBHO-
MY YAOCTOBEPEHUIO;

— TIPeTyCMOTPEHBI  ITO0J[3aKOHHBIMH
HOPMaTHBHO-TIPAaBOBBIMH akTaMu. B ka-
YeCTBE WIITIOCTPALUN MOKHO TPHBECTH
mn. 14 m. 28 IlpaBun npenocraBieHHs
W TIONYYEHUS TeCKOMMYHUKAIIMOHHBIX
YCIIyT, YTBEPXKICHHBIX IIOCTaHOBJICHU-
em Kabunera MuHUCTpPOB YKpawHBI OT
09.08.2005 . Ne 720. B Hem rosopurcs,
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YTO OIEpaTop, MPOBAiIEp TEIEKOMMYHHU-
Kanuil 00s3aH 3aKiouaTh ¢ aOOHEHTaMU
JIOTOBOPBI O IIPEIOCTABIEHUN TEJICKOM-
MYHHUKaINOHHBIX YCIyT [4, c. 69].

Ho aBrop He ynomsaHyn o Xossi-
CTBEHHOM KOJEKCE€ YKpPauHbI, KOTOPBIH
BMecTe ¢ ['paxkIaHCKUM KOJEKCOM YKpa-
UHBI SIBIAIOTCA 0a30BBIMH JTOKYMEHTAMU
B c(hepe OrpaHHYCHUs JOTOBOPHOH CBO-
60/1bI.

BakHo Tak»ke 3aMeTUTBh, 4TO aBTOp HE
yuel1 OrpaHUUYEHUs JI0TOBOPHOI CBOOOIBI,
KOTOpPbIE yCTaHABIMBAIOTCS JOKAJIbHBIMU
HOPMAaTHBHO-TIPABOBBIMU aKkTaMH. [me-
€TCsl B BUAY pellleHHe TOPOACKUX, palioH-
HBIX U OOJTACTHBIX COBETOB.

Hampumep, B COOTBETCTBHU C ITyH-
KTOM 34 dacTu mepBoi craTte 26 3akoHa
Vkpanusl «O MECTHOM CaMOyTpaBICHUN
B YkpanHe», cratbsimu 12, 110, 111, 116,
118, 121-126, 127, 128, 134, 142, 143
3eMebHOro Kojekca YKpauHbl, 3aKOHOM
VYipaunsl «O0 apeHze 3eMiIn», C LEIbIO
YCTAHOBJIEHHUS] €IMHOIO MOpsJIKa ypery-
JIMPOBaHMs 3€MEJIbHBIX OTHOLIEHUH, CBSI-
3aHHBIX C NPUOOPETEHHEM IpaXkIaHAMU
[IpaBa Ha 3€MeNbHBIE YYaCTKH, TOPOJICKHUE
U CENbCKUE COBETHI MOTYT yCTAHABIMBATD
OTPaHMUYEHUSI OTHOCHUTENBHO JIOTOBOPOB,
CBSI3aHHBIX C IOJIb30BAaHHMEM, MPUOO-
peTeHHeM B COOCTBEHHOCTH 3EMENbHBIX
YYaCTKOB 3€MEJIBHOro (oHOa TEeppPHTO-
pHanbHOM OOHmMHEL JpyruM mpumepom
sBisieTcst peuienue MBano-DpaHKOBCKO-
ro ropoackoro cosera «O06 ymopsnoue-
HUM TIPOJaKM THBA, CIa00aTKOTOIBHBIX
U QJIKOTOJBHBIX HAIUTKOB B PO3HUYHOM
TOPTOBOW CETH», KOTOPBIM perjaMeHTH-
pyeTcs peanu3anys aaKoTOIbHBIX HAIHT-
KOB B TOPTOBBIX 3aBE/ICHHAX B YETKO yCTa-
HOBJICHHBIE Yackl UX paboTbl. 11 BooO1e,
Ha CErOAHAINHMH JaeHb Bce Oouiblee
3Ha4YEHHE NPUOOPETAIOT HE TOJBKO 3aKO-
HOZIaTeJIbHbIE aKThl, HO U JPyrue HOpMa-
TUBHBIE U MPABOBbIE aKThl. Peub uaer o
TeX OrPaHUYEHHSX, KOTOphIE 3aMICAHBI B
MEXIYHApOAHBIX JOrOBOpPAaX, PEIICHUSIX
Koncturymmonnoro Cyma YkpauHsbl, pe-
HICHUSIX MeXIyHapOaHOTO CyAa Mo mpa-
BaM 4YeJIOBEKa M TOMY IOJI00HOE.

[TosTOMYy, € y4eTOM BBIICYKa3aHHBIX
3aMedaHuil U Bce Oombliell akKTyalbHO-
CTH MEXIYHApOJHBIX JIOTOBOPOB, CUHTA-
€M, YTO YIOMSHYTYIO KJIacCH(pPUKAIHIO
ClIefyeT JOMOJIHUTh, a TAKKE HECKOIBKO
U3MEHHTH caM KJlacCHU(DUKaIMOHHBII KpH-
TEpHl.

Takum 00pa3oMm, B 3aBUCHMOCTH OT
BUJIa TIPABOI0 aKTa, KOTOPBIM MPELYyCMO-

TPEHO OrpPaHUYEHUE, MOKHO BBIIEIUTH
OTpaHUYEHUS]  JIOTOBOPHOH  CBOOOIBI,
npexycMmorpennsie: 1)  Koncruryneit
VYKpauHbl; 2) MEXIyHapOIAHBIMH J0TOBO-
pamu; 3) I'K Vipaunst u XK Ykpannsr
4) npyruMu KoAM(HUIMPOBAHHBIMU aKTa-
MU 3aKOHOZIaTeIhCTBA YKPAWHEL, 5) 3aK0-
HaMu YKpauHbl; 0) IOA3aKOHHBIMH HOp-
MAaTHBHO-TIPAaBOBBIMH aKTaMH (IIOCTaHOB-
nennss Kabunera MuHHCTpOB YKpauHbI,
IIPUKA3bl MUHUCTEPCTB U T.11.); 7) JIOKaJIb-
HBIMH HOPMaTHUBHO-TIPABOBBIMH AKTaMHU;
8) pemenusmu Koncrutyruonnoro Cyna
VYKpauHbl, MEXKAYHAPOAHBIX CYACOHBIX
UHCTAHIIUHN.

Bo Bcex BblllIeyKa3aHHBIX KIJIACCHU-
(buKaIMAX HE YYTECH TakikKe TOT (aKT, 4To
OTpaHUYEHUs] JOTOBOPHOH CBOOOIBI MO-
I'yT KacaTbCsi Kak BCeX 0e3 MCKIIIOYEHHs
BO3MOXKHBIX  CYOBEKTOB
MIPaBOOTHOUIEHUH, TaK U OIPEIeICHHOTO
kpyra . Hanpumep, B XXI Bexe HeBO3-
MOXKHO ce0e IpeICTaBUTh KyIUIIO-TIPo-
JIa)Ky 4el0BeKa, IMOCKOJIbKY €ro »H3Hb 1
30pOBbE TPOBO3MIAILEHBI BBICIIEH CO-
LUAJIbHON ILIEHHOCTBIO, a Takas CIelKa
OyzeT IpOTHBOPEYUTH HOPMAaM MOpan
n obuiecTBEHHOMY MOpsAAKy. Bmecre ¢
TEM OIpaHUYEHUs Ha NPHOOpETeHHe HHO-
CTpPaHIIaMH 3€MEIbHOTO y4acTKa CENbCKO-
XO3SIICTBEHHOTO Ha3HAUEHMs SIBIISAETCS
OTPaHUYEHUEM  OTHOCHUTEIBHBIM, IIO-
CKOJIBKY KacaeTcs TOJbKO ONpeelIeHHOM
TPYIIIBI JIUIL.

IlosTOMy CTOMT TPEANIOKHUTH pasjie-
JICHHE OIPaHUYECHUI JOrOBOPHO cBOOO-
Ibl 1O KPUTEPHIO PAaCHpPOCTPAHEHHOCTH

TpakJaHCKUX

HX Ha CyOBEKTOB MPABOOTHOIICHHUH Ha:

1) aGcomoTHEIE;

2) OTHOCHUTEJIBHBIE.

BuiBoabl. Takum 06pa3om, yuuThIBas
BCE MHOrooOpasue CyLIeCTBYIOIINX Ha
CEeTOJHSLIHUK JIeHb OrpaHUYEeHUH CBOOO-
JIbl JIOTOBOpA, TpejlaraeM Takylo ux aB-
TOPCKYIO KJIacCHU(DUKALINIO:

1. B 3aBucuMOCTH OT BUIa MPaBOTrO
aKTa, KOTOPBIM MPEIyCMOTPEHO Orpa-
HUYEHHE, MOXKHO BBLAEIUTH OTpaHUYe-
HUS JIOTOBOPHOW CBOOOBI, IPELyCMO-
Tpennsix: 1) Koncturymmedr YxpauHsr;
2)  MEXIyHapOAHBIMH  JOTOBOPaMH;
3) I'pakIaHCKHM KOJEKCOM YKpPaWHBI U
X034HiCTBEHHBIM KOJEKCOM YKpauHbI Kak
0a30BBIMH KOJIeKcaMu; 4) APYTUMH KOJH-
(UIMPOBAHHBIMU aKTaMU 3aKOHOIATEIIb-
cTBa YKpauWHbI, 5) 3aKOHAMH YKpaWHEI,
6) TO3aKOHHBIMH HOPMATHBHO-IPaBO-
BBIMH aKTaMM; 7) JIOKAaJIbHBIMH HOpMa-
TUBHO-TIIPABOBBIMU aKTaMHM; 8§) pelIeHHU-
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smu Koncturynmonnoro Cyna YkpanHsl,
MEXIYHAPOAHBIX CYAeOHBIX HHCTAHIIUI.

2. B 3aBHCHUMOCTH OT JEHUCTBHSA OTpa-
HUYEHUN Ha CTOPOHBI JIOrOBOpa CIIEAYET
BBIJICIIATH: 1) OHOCTOPOHHUE; 2) IBYCTO-
poHHHE; 3) MHOTOCTOPOHHHE.

3. st neneit ycraHoBieHust: 1) orpa-
HUYCHHS JJOTOBOPHOW CBOOOJBI C IIENBIO
OXpaHbl M 3aIIUTHl CTOPOH JIOrOBOPA;
2) orpaHuYeHHE JOrOBOPHON CBOOOABI €
LeJIbI0 OXPAHBI U 3aIUThl HHTEPECOB Tpe-
TBUX JHIL; 3) OrpaHUYEHHs JOTOBOPHOM
CBOOO/IBI € LEJIbI0 OXPAHBI M 3AIIUThI HH-
TEPECOB roCy1apCTBa.

4. B 3aBucumoctH OT (GakTopoB, 00-
YCJIOBIMBAIOLIMX OTPAHUYEHHUS JIOTOBOP-
HOU CBOOOJIBI, CTOUT BBIICIUTD: 1) IKOHO-
MHUYECKH 00YyCIOBJICHHBIE, 2) COIMAIBHO
00yClOBICHHBIE, 3) MOIUTHYECKH O00-
yCIIOBIEHHBIC, 4) TEXHHYECKH O00yCIIOB-
JICHHBIE, 5) IKOJIOTHYECKH OOYCIIOBICH-
HBIC.

5. Ilo xpurepuro pacnpoCTpaHEHHO-
CTH MX Ha CyOBEKTOB MPAaBOOTHOIICHHIH:
1) abGcoroTHbIC; 2) OTHOCHUTENIBHEBIC.

Cnmcok HCIOJIb30BAHHON JuTepa-
TypBbI:

1. BensieBa A.Il. [punnmn cBoGombI
JIOrOBOpPa B IIPABOBOM DETyJIMPOBaHUU
BHEUIHEOKOHOMUYECKOTO  KOHTPAKTa
muc. ... KaHa. opun. Hayk: 12.00.03 /
A Il bensiena ; HanmonaneHas ropuanye-
cKas akazeMus YKpauHbl M. Spocnasa
Mynporo. — X., 2005.

2. bparunckuit M.U., Burpsmcknii
B.B. JloroBopHoe mpaBo. O0mue mono-
xenus / M.W. bparunckuii, B.B. Burpsn-
ckmit. — M . : Craryt, 1998. — 682 c.

3. Bacuisea B.A. Kopnoparus-
HbIE C/ICJIKM: BONPOCHI KBaNU(UKALUH /
B.A. BacuibeBa // AxtyanbHble mpoOiie-
Mbl COBEpIICHCTBOBAHHS JICHCTBYIOIIETO
3aKOHOATeNbCTBa YKpauHbl. — 2011. —
Beim. 27. — C. 104-110.

4. Topes B.A. CBoboaa 1oroBopa Kak
o0Ias 0CHOBa I'PaKIAHCKOTO 3aKOHOJA-
TENBCTBA YKPAUHBI © JIUC. ... KAHI. IOPHI.
nayk: 12.00.03 / B.A. Topes ; XHYB/I. —
M. -2007.-203 c.

5. Mwmnam B.C. Teopernueckue
aCTIeKThl COOTHOIICHHS NpeNnpUHIMA-
TENIBCKOI CBOOOJIBI, KOMMEPYECKOTO [0-
TOBOpa M OTPAaHUYHTEIFHBIX (PAKTOPOB /
B.C. Munam // YkpanHCKOE KOMMepde-
ckoe npaBo. —2005. — Ne 6. — C. 51-64.

6. Muuypun E.A. Orpanuuenus umy-
IIECTBEHHBIX NPaB (PU3MUECKUX JIHLL: TEO-



2T UNIE 2016

pEeTUYECKH-TIPABOBOHN aCTIEKT : [MOHOTPa-
¢usi] / E.A. Muuypun. — M . : FOpcaur,
2008. — C. 302.

7. lloramoBa A.A. OrpaHnueHus
npuHLMnIa ceobos! gorosopa / A.A. Ilo-
Tanosa // BecTHuk Bomkckoro yHmBep-
curera uM. B.H. Tatumesa. — TonparT :
BYuT, 2003, Beim. 35. — C. 159-164.

8. Crpaxosas C. IlpunHuunsl npaso-
BOTO PETYJIHPOBAHUS MPEIAIPHHUMATEITb-
cKoii festenbHoCcTH. OrpaHudeHus: MpUH-
nurna cBobossl norosopa / C. Crpaxosast //
AxTyasbHble TPOOIEMbI IPABOBEICHHUS.
Hayuno-teopetnueckuii xypnan. — Ca-
Mmapa : M3a-o CI'DY, 2005. — Ne 3 (12). —
C. 155-159.

9. Temsrapun P.A. CBoOoma 3akiro-
YeHHs JIOTOBOPOB B cdepe MNpeanpu-
HUMATEJIbCTBA MO TPAXKIAHCKOMY IIPaBy
Poccum : muce. ... kaHI. IOpUA. HayK :
12.00.03. / P.A. Tensrapun. — M., 1998. —
131 c.

10. etuakuaa M.IO. Peanmsanus u
OrpaHUYCHUS IHCTBUSA IPUHIIMIIA CBOOO-
JIb1 JIOTOBOPA : JINCC. ... KaHJI. FOPH/I. HayK :
12.00.03 / M.IO. Ilerunkuna. — M.,
2009. - C. 125.

LEGEA SI VIATA

OLHEHKA MTPOPECCHUOHAJIBHBIX
XAPAKTEPUCTUK PABOTHUKA BO BPEMA
HUCIIBITAHUSA ITPU ITPUEME HA PABOTY

Oabra TKAY,
acTiMpaHT Kageaphl TPYIOBOTO MpaBa U MpaBa COIMAIBHOTO 00eCIeIeHUs
KueBckoro HanmoHaIbHOTO yHUBEpcHuTeTa nMeHU Tapaca [lleBueHko

Summary

Article contains review of legal regulation issues of the probation as a method to
test the professional characteristics of the employee. The dismissal on the grounds of
employee’s discrepancy during the probation is investigated. In the article examines
the question about the absence of methods and legal order of the employee's evaluation
during the probation. Problematic issues of the probation in the project of the Labor
Code of Ukraine and propositions on improvement of current labor legislation in this
field are analized. Scientific articles and experience of foreign countries in this field have
been considered in the article.

Key words: probation, professional characteristics of the employee, requirements
for the position (profession), employee’s discrepancy, dismissal on the grounds of
employee’s discrepancy.

AHHOTaNMA

B crarbe paccMarpuBaroTCs MPOOIEMbI IPABOBOTO PETYIHMPOBAHMS UCIIBITAHHS TIPH
npueme Ha paboTy Kak crocoba MpoBepKu MPo(hecCHOHATBHBIX XapaKTePUCTHK paboT-
HUKa. ViccnenoBaHo yBoJIbHEHHE PA0OTHHKA HA OCHOBAHHMH BBISIBJICHHS €0 HECOOTBET-
CTBHUSI 3aHHMAEMOMH JIOJDKHOCTH BO BPEMsI HMCIIBITATENIHOTO CTpPOKa. PacCcKphIBaeThCs
BOIIPOC 00 OTCYTCTBMM METOJIHMKH M IPABOBOTO IOPSAAKA MPOBEJCHHUS OLEHKU paboT-
HHMKa BO BPEMsl MCIbITAaHUS. AHAIM3UPYIOTCA MPOOJIEMHbIE BOIPOCHI PEryIHPOBAHHS
UCIIBITAHUS B MPOEKTe TPYIOBOTO KoJeKca YKpauHbI C MPEIOKECHUIMH O BHECCHUH
M3MEHEHHH 110 COBEPIICHCTBOBAHHIO TPYAOBOIO 3aKOHOJATENbCTBA. MccnenoBansl Ha-
YUHBIC CTAThH U OIBIT 3apyOeKHBIX CTPaH MO JAHHOMY BOIPOCY.

KuroueBble ciioBa: ucneitanue, npoh)eCCHOHATIBHBIC XapaKTePUCTUKU PAOOTHHKA,
TpeOoBaHMs K JODKHOCTH (Tpod)eccri), HECOOTBETCTBUE 3aHMMAEMOM JIOJDKHOCTH,

YBOJIbHCHUE BCICACTBUC HECOOTBETCTBUSA paGOTHI/IKa.

Hocraﬂonka npodJiemsbl. VcrbiTa-
HHE MPH NpHeMe Ha paboTy SIBIIs-
€TCsl ©IMHCTBEHHOH OpraHU3aLMOHHO-IIPa-
BOBO# (hopMOii POBEPKH MPOhECCHOHAI-
HBIX XapaKTePUCTHK PaOOTHHKA, KOTOpast
HOPMaTHBHO 3akperieHa B Kozmekce 3ako-
HOB 0 Tpyzae Ykpaunsl (maiee — K30T) [1].
O[HAKO, yYHTBIBAS aKTyalIbHOCTh BOIPOCA
00CYyXIeHHsI TPOEKTa HOBOTO TpymoBOro
KOZIeKca, HEOOXOAMMO YCOBEPIICHCTBOBATh
NPABOBOC  PEryIMPOBAHHE  IMPOBEICHHS
OLICHKU TIPUTOJIHOCTH PabOTHHKA 3aHHMA-
eMOI JTOIDKHOCTH (BBITIONTHIEMOH paboTe)
NP YCTAHOBJICHUH HCIBITAHUS. J[OJDKHBI
6arb COOMIONEHB! IapaHTUH OObEKTHBHOM,
HE3aBHUCHMOH TPOBEPKH MPOdecCHOHAb-
HBIX XapaKTePUCTHK PabOTHHKA Kak Ooiee
c1aboii CTOPOHBI TPYAOBOTO JoroBopa. Ilo-
CKOJIBKY OT pe3yJIbTaTa UCIIBITAHHS 3aBHCUT
CYILECTBOBAHHE TPYIOBBIX IIPABOOTHOLLIE-
HUM, HEOOXOIMMO YUHTBIBATh KAK MHTEPEC
caMoro paboOTHHKA MPOHODKHTH paboTy B
OIPE/IENICHHbIX YCIOBHSX, TaK U MPaBo pa-
GoTtonarestst Ha TIOJ00P BHICOKOKBATU(HUIIN-
POBAHHOTI'O MEPCOHAIA.

AKTYaJbHOCTh TEMbI HCCJIEI0BAHUS
3aKJIFOYACTCs B TOM, YTO B 3aKOHOIATECIb-
CTBE OTCYTCTBYET OIpE/IeNiCHUe TOHSITHI
«npoecCHOHAIBHBIE  XapaKTEPHUCTUKID,
«JICTIOBBIE  KA4eCTBA», «IPO(heccCHoHaAb-
HBbIE KauecTBa» pPaOOTHUKA, HET EIWHBIX
KPUTEPUEB M TOIXOIOB K OICHKE KaJpOB
MPU YCTAHOBICHUH HCIIBITATEIILHOTO CPO-
ka. B ommume or koHKypcHOro oroopa,
3aKOHONATETIhCTBOM ~HE  ypETyIHpOBaHA
MpoLIelypa OIECHKH PaOOTHHKA BO BPEMsI
WCTIBITAHUS, HE OTIPE/ICIICHBI OPTaHbl, KOTO-
pbIe €€ OCYIIECTBIISIOT, M (haKThI, KOTOPHIE
MOTYT CTaTh OCHOBaHUEM JUTS ONIPEIICIICHUSI
COOTBETCTBHSI/HECOOTBETCTBUSI PabOTHUKA
3aHMMaeMON JIOJDKHOCTH, a TaKXKe Iops-
JIOK COOOIICHMSI O PE3YJIBTaTaX UCTIBITAHMSI.
Pa3nmiaHble acTieKTHI MPOOIEMBbI TIPaBOBO-
IO PEryJHpOBaHUsI HWCIIBITAHHUS HCCIIENO-
Banu Takue ydenele, kak H.b. bonoruna,
B.C. BenemukrtoB, B.B. JKepnakos,
B.B. Jlazop, H.A. Menbuuuyk, A.C. Ilam-
xoB, B.1. Ilpokonenxo, A.U. IIponeBckuid,
b.C. Cruumnnckuii, KIL YpxunchKuid,
HM. Xyropsin, A.JI. Yaiikun, 1. Yans-



