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BCTYIIHE CJIOBO

1O. C. IllemwyuerKo,

oupexmop Incmumymy Oepoicasu i npasa
imeni B. M. Kopeyvkozo HAH Ykpainu,
akademix HAH Yxpainu

IIAHOBHI KOJIET'!! TOCTI! HAYKOBIII!

JloCITi/DKEHHS JOKTPUHAIBHEX aCIeKTiB CydacHOro HALiOHAIFHOIO MpaBa Ta 3aKOHOAABCTBA
Ha T IOJANBIIOTO CTAHOBICHHS T2 PO3BHTKY PaBOBOI CHCTEMH YKpAlHy MA€ BU3HAYAIIBHE 3Ha-
yeHHs, OCKIIbKH pedopManiiai IponecH, Mo TPUBAIOTE POTATOM OCTaHHIX POKIiB Yy AepxKaBi,
BiOyBarOTECS Y BCI cepax CyCHUILHOTO JKUTTA.

FOpuuyHa HayKa pealizye CBOXO cycIinbpHy (YHKIIIIO HacaMIIEpen depes ¢dopMyBaHHS IOK-
TPUHATHHUX TIONOKEHb 3 KITFOIO0BUX, (PYHIAMEHTAJIBHIX mpo6em po3BUTKY npasa. OfHi€ 3 Ta-
xux mpobiem Ha nodarky XXI ct. € 06’exTHBHA 1oTpeba TEOPETHIHOTO NEPEOCMHUCIICHHS PAY
icHyroaux QyHIaMEHTATLHUX MOTOXEHb HAYKOH KOHCTHTYI[iH{HOTO TIpaBa. Y 1[boMY 3B’ 3Ky BH-
HATKOBOTO 3HAYEHHs HabyBae KOHLENTyanbHa po3poOKa HOBOI TapagiurMu JOKTPHHAILHOTO TIy-
MaueHHs CYTHOCTI i poii KOHCTUTYLIHHOTO Ipasa y mporieci 3a6e3IeueHHA B3aEMO/i JePKaBH
i rpOMa/ITHCHKOTO CYCIIIBCTBA B YKpaiHi.

Bing3Hauaroun 00’€KTUBHMHI Xapakrep Ta [eTepMiHOBaHICTh TpaHC(OpMALil KOHCTHTYLIH-
HO-TIPaBOBOT TOKTPHHH, 1i TICHHI 3B’A30K 3 TIEPMAHCHTHO TPHUBAKOTMM KOHCTHTYIITHMM IIPOIIe-
coM, He CIIi/ 3a0yBaTH i iHIL IPUYHMHH, SKi BIUIMBAIOTE Ha NIEPEOCMHCICHHS HUHIIIHBOI JOKTPH-
HH HAI[iOHAIHHOTO KOHCTUTYI{HHOTO IpaBa. 3MiHa KOHCTHTYI[IHHOT IOKTPHHH CydacHoi YKpaiHu
[IOBUHHA PO3IISAATHCH Y BIACHE METOONOriYHOMY ACIIeKTi IOHAMMEHIIE Y ABOX BHMIpax:
a) K 3MiHA TEOPETHKO-METOIONOTIIHHX 32Ca]] HAyKOBOTO PO3YMiHHS CYTHOCTi KOHCTUTYIIAHO-
IO IpaBa Ta IPEIMEeTa KOHCTHTYLIHHO-TIPABOBOTO PEryIIOBAHHS, 3arajIbHOIL 11€0NIorii KOHCTH-
TyIifHOTO TpoLEeCy, AKUH NOBHHEH BTUTIOBATH HAMBAKIMBIMI IIHHOCTI Cy4acHOTO CBITOBOTO
KOHCTHTYIiOHANI3MY; 6) 5K 3MiHa KOHCTHTYLiHHOI opramizamii i GyHKIiOHyBaHHS YKpaiHCHKOI
JlepaBH, K& Ma€ 3HAXOJXHTH HOBi GopMH B3aEMOIi 3 FPOMA/IAHCHKHM CYCIIUIECTBOM Ta 326e3-
TIeqyBaTH Ti (yHAaMEHTAIbHI KOHCTHTYIIi}H] IPUHIMITH, IKi BA3HAYAIOTB IO €PXkaBy ACMOKpa-
THYHOIO, IPABOBOIO Ta COMIAIBHOIO.

HoBa MOKTpHMHA KOHCTHTYIIHHOIO IpaBa NMOBHHHA BHXOIWTH i3 He3amepeYHOrO BH3HAHHA
IIHHOCTi KOHCTHTYIifHOTO IpaBa AK CHCTEMH yHiBepCalbHHX NMPaBUI, IiHHOCTEH, IIPUHLIHIIIB
i MexaHi3MiB, SKi TapaHTYIOTh CTaGLIBHICTB, JOOPOOYT Ta GE3NEKy SK POMajIiH, TaK i gepxa-
Bu. Jlume y Taxomy pasi KOHCTHTYUis CHPHMMATHMETECS AK METa, 2 HE AK 3aci6 30epeXCHHA
i BigTBOpEHHs MONiTHYHOI BnagH. [HOLI MOXHA IOTYTH HapiKaHHA HA Te, IO TONOBHA HpoOIIe-
Ma Cy9acHOI KOHCTHTYLiHO-IPABOBOI JOKTPUHN NOJIATAE Y TOMY, IO BOHA IPAKTHIHO HE pe-
anisyerbesa. 1 ne Tak. KoHCTUTYLs YKpaiHy 3paska 1996 p. i noknafeHa B ii OCHOBY KOHCTHTY-
[[ifiHa JOKTPHHA HApasi HATIENHAM HYMHOM HE BHKOHYIOTHCA, T2 iX 9acCOM MPOCTO HEMOXIIMBO
peanizyBar. Lle oB’A3aHO 3 THM, IO BOHH HE Bi/IOBIAAIOTH CYYaCHHM CYCIIUIBHIM peallisiM,
noTpe6am Ta inTepecam, sAKi POpMyIOTH CydacHy YKpaiHCBKY ACPXKaBy.
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BCTVYIIHE CJIOBO

KonctuTynia 1996 p. Ta moxiazieHa B Il 0CHOBY KOHCTHTYIIi/{HA JJOKTPHHA € HEJIOCKOHAIUMH,
BOHH BXX€ Bifirpaim cBOIO pois 4K (hakropu mepexizHoro nepioxy. He moxna 3abysaru i Toro,
mo yiHHa KoHcTuTynia y 2004, a motiM — y 2010 p. 3a3Hana iCTOTHHUX, He 3aBKIH 00T pyHTOBa-
HuX 3MiH. I{e Oymo moB’s13aH0 3 MONITUIHUMH MaHIMYIAIISIME, 31 3HIDKCHHAM JIOBipH IPOMaITH
10 OcuoeHoro 3akony. Came TOMy BHHUKA€ mopBiiiHa motpeba. 3 ogHOro 60Ky, MaKCHMallb-
HO YIOCKOHAJIMTH KOHCTHUTYLIHHY JOKTPHUHY IIUIIXOM PO3B’s3aHHS BCiX THX IMTaHb, BiIOBii
Ha fAKi HE J]a€ HUHIIIHA KOHCTHUTYIifiHA JOKTPHHA, CTBOPUTH HaJIiliHi MEXaHi3MM rapaHTyBaHHA
1paB JIIOIMHM, 30aJaHCyBaTH CHCTEMY AEpKaBHOI BIaay, 3a0e3eduTH HopMaabHe (PyHKIIiOHY-
BAaHHA BCiX TiJIOK JepkaBHOI BIaJM Ta iX OpraHiB 3 METOI0 CTBOPEHH: e(eKTHBHOI H OHO9AaCHO
BIAMOBIJAIBHOI CHCTEMH JIEPXKABHOTO YIPABIIiHHA. 3 APYroro 60Ky, HEOOXiAHO YiTKO AOTPUMY-
BaTUCh HOBOI i1€0JI0Tii pO3BUTKY KOHCTHTYIIIHHOTO IpaBa, IKE Ma€ CTATH IIPaBOM HE CaMOi JIMIIE
IEpXKaBH, a MPABOM, 110 3a0e3medye B3aEMOIiI0 IIPaBOBOi, JeMOKPAaTHYHOI i CONiaIbHOI AEpKaBH
3 TPOMAIAHCHKUM CYCIILIECTBOM.

Ile 3amexuTs HacaMIIepes BiJl TOTO 3MICTY, SKuii Oyze 3aKIaJleHAi Y HOBY JOKTPHHY KOHCTH-
TyLi#HOTO mpaBa. I{4 JOKTpHHA TOBMHHA MaKCHMAIBFHO YiTKO BUSHA4YUTH HAJIEXKHE rapaHTyBaH-
Hsl TIPaB i CBOOO JIFOMHM i TPOMajITHUHA, 3aKIacTH (yHAaMEHT e(EKTUBHOI Ta BiAIOBiJaIBHOI
CHCTEMH OpraHizalil i pyHKIiOHYBaHHA JepXKaBHOI BlIaJH, BU3HAYUTH CTPATETI4HI MPIOPUTETH
' po3BuTKY YKpalHCHKOT IepKaBH i cycminecTea. ¥ 1poMy KoATeKcTi 6ymo 6 6axaHo:

[O-MepIIe, BUPIIATH IIATaHHA PO (GopMy IPaBIiHHA AEPKABOIO 1 TOBHOBAKCHHSA I'IIOK JIEp-
’aBHOI BIIa[H, iX pO3MOALI, B3aEMOCTPUMYBaHHS 1 B3a€MOZII0, BiAIOBITaIBHOCTI BIaay Nepex
CycrmiabeTBOM i HapoaoM. IToTpebyroTs HATIOBHEHHS. HOBHM 3MICTOM ITOHATTS AEHEHTpaTizamii
Ta pedOpMyBaHHS MiCIICBOTO CAMOBDPSAyBaHHS;

I10-ZApYTe, OIPH UIKPOKY HOMEHKIIATYpy BU3HAaHUX Y Hif0qiii JOKTPHHI IpaB i cBo6O TIONHHH,
mepeBaXkHa OLIBNICTP 13 HMX TaK 1 3aJIMIIMINCH NOPOXKHIMH Acknapaniamu. Jlepkapa He JMIIC
HE BUKOHYE IpsMo nponwcani y Koncturyuii 30608’ 132 y comianbHill cdepi, a # orpumana
3aBJsky pimenHio Koncruryniitaoro Cyxy paBo BU3Ha4aTH, AKi caMe COLialIbHi TapaHTii 1 AKOK0
Miporo 3abe3meayBaTd. AJe TOJI0BHA IpobieMa y IboMy CEHCI IOIArae He 'y TOMY, LIO JIepKaBa
HE BUKOHY€ CBOi KOHCTHTYIiliHiI 3000B’s13aHHA, a B ToMy, o KoHcTHTymIi€o He mependaicHo
KOHKPETHHX IOPHIMYHUX MEXaHI3MiB, AKi O He JIMIIe 3MyIIyBaIH AepxKaBy 3a0e3edyBaTy IIpaBa
JIOAMHM, & ¥ naBany 6 JIOAMHI MOXIIUBICTE €EKTUBHO 3aXMINATH CBOi KOHCTUTYIIMHI IIpaBa,
sk 11e iepeabageno Koncruryiero;

no-Tpete, YKpaiHa peajsHO HE CTaHe IPaBOBOIO epKaBoo, AKIIO y AepKaBi He iCHyBaTHMe
Ha/IIAHOI CHCTEMH 3aXUCTy IpaB JoauHu. Lle Hacammepes AisUIBHICTH CYJOBHX 1 IIPaBOOXOPOH-
nux opranie. Hapasi ui aBi npiopurerni QyHKuil gepxaBy — MpaBOCYy/is Ta IPaBOOXOPOHHOL
JisUIBHOCTI BHABIAIOTHCA MPOOIEMaTHIHNMHE, HaBiTh Iicid iX pedopMyBaHH, i, AK IEPEKOHYE
JIOCBiJI, JAIEKO HE YCIIIHOTO, B CyI0BHX Ta IPaBOOXOPOHHHUX OPraHaxX PiBEHb KOPYMIIii MPOJOB-
XKY€ 3aJMIIATHCh JOBON BUCOKMM. Y IIBOMY KOHTEKCTi HEOOXiZHOKO 3allOpPyKOI0 3a0€3MEYeHHA
1paB JIIOMUHM i TPOMa/IHMHA € KOMILIEKCHa PeopraHi3allis Ha HOBHMX 3acajax BCi€l cHCTEMH
CYAOBHX i IPaBOOXOPOHHUX OpraHiB JEp>KaBHOI BIaIH;

TI0-4ETBEPTE, OTPEGYIOTH KOHCTHTYLIIHHOTO YTOYHEHHS IIPIOPHTETH 30BHIIIHBOMOTITHIHOTO
Ta 30BHIITHLOEKOHOMIYHOTO PO3BUTKY YKpaiHH, ii iHTerpanii 10 €BpOaTIaHTHIHHX CTPYKTYP.
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BCTVYIIHE CJIOBO

OcTanHiM YacoM 3HaYHHUX 3MiH 3a3HaJIM CYCILUIBHI BiTHOCHHHM B €KOJNOTIYHIH, arpapHii, 3e-
MEJNBHiM Ta rocmomapchkiit chepax. Y npoMy 3B’A3Ky IOTPeOYIOTh BAOCKOHATIEHHS MEXaHi3Mu
IPaBOBOIO PEryIIOBaHHS KX BIAHOCHH, fAKi O BIANOBifamHM cydacHUM morpebam. IMiuiemenTa-
1jis JOKTPHUHAIBHUX TOJOXKEHb y JiepKaBHEe OyHiBHULTBO Ta IOPUANYHY MPAKTHKY € BAXKIUBHM
dakxropoM migBUINEHHS e)eKTHBHOCTI PaBO3aCTOCYBaHHA Y BiNNOBIAHUX cdepax CYCHLTBHUX
BiZIHOCHH.

JIOKTpHHAIBHI IPOIMO3HUIIii IPaBO3HABIIB MAIOTh CTaTH MIAIPYHTAM AJIs YAOCKOHAJIEHHS Y1H-
HOI 1 TaKoi, [0 PO3BHBAETHCS, HOPMaTHBHO-PaBOBOi cucreMu. OCTaHHA Ma€ CIMPATUCA Ha IIPO-
THO3HI OLIHKH i HEPCHEKTHBHI NPOTPaMH COLIATLHO-EKOHOMITHOTO PO3BUTKY Vikpainu. Mers-
€ TaKkoX IPO JOIIBHICTh MOJAIBIIONO PO3BUTKY 3aKOHONABCTBA; PO3POOIEHHA MEXaHi3MiB
3a6e3medeHHA il 3aKOHy; ITATOTOBKM PEKOMEHAAL{H MO0 ONTHMI3aLii MPOLECy MiArOTOBKH,
TPUAHATTA Ta peasisallii 3aK0HiB; YIOCKOHAJIECHHS IIPOIIECY IMILTEMEHTAIlii HOPM MIXHAPOJHOTO
IpaBa y HalllOHaJIbHE KOHCTHUTYIiiHEe 3aKOHOXABCTBO TOIIO.

Bxka3zani 3aB1aHHs MOTPEOYIOTH HATEKHOTO HAYKOBOTO 3abe3meyeHns ix peanizanii. Tyt Gara-
TO IO 3aJIEXKHTH BiJ Teopii JeprKaBH i MpaBa Ta KOHCTUTYIIiHHOro npasa. Came i raaysi npasa
MaIOTh iHIiIIIOBaTH JOKTPHHAIBHI 3MiHH Y JepKaBHO-I[PaBOBOMY Oy/IiBHHITBI.

DOI: 10.33663/2524-017X-2020-11-1
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COMPONENTS OF THE NORMATIVE ELEMENT
IN THE MECHANISM OF LEGAL REGULATION
OF CIVIL RELATIONS

Problem statement. Currently, phenomenon of the law as a regulator of social relations is revealed by
many sciences beyond the scope of jurisprudence, studying social, political, ethical, aesthetic and other
aspects of social life. Being an ideal social phenomenon, but essentially a systematic scope of generally
~accepted rules of conduct, the law makes it possible to regulate relationships in society and create conditions

to meet the needs of all its members. At the same time, in order for the rules of law to be effective
the legal system shall have effective means (instruments). Such legal instruments maintain working
of a corresponding mechanism for the legal regulation of public relations. Its effectiveness and legal
efficiency are achieved by the constituent elements of the mechanism of legal regulation, and the legal norm
has been considered as its main element for a long time. However, the synergistic context of development
of the modern world’s legal system, its organization factor shows a change in the paradigm of perception
of the legal norm as a basic element in the regulation of social relations.

Recent research and publications analysis. Many works are dedicated to the study of the mechanism
of legal regulation of civil relations, including works of outstanding scientists, in particular O. I. Abramov,
O. L. Bobyliev, Yu. Grevtsov, V. V. Dudchenko, V. B. Isakov, N. M. Onishchenko, S. O. Pohribnyi,
S. O. Sunichin and others. However, the problem of legal alternative in the regulation of social relations
is out of sight of the scientists, since they place greater focus on the legal norm.

Purpose of the article is to theoretically explore the problem of public relations regulators alternative
to the legal norm. Change of the focus from the legal norm to the benefit of other regulators of public
relations results in rethinking of the components of the legal regulation mechanism. Challenging issues
of the legal regulation of social relations, efficiency of its functioning are the object of interest of scientists
in various fields of legal science. However, the transparency of this legal category, its interdisciplinary
nature, makes it possible to explore its nature integrally, taking into account the potential of other fields
of legal science. The introduction of the complementarity principle suggested by N. Bohr in 1927 enabled
the author to adequately learn the phenomenon of the mechanism of legal regulation of social
relations, its constituent parts by analysis in the mutually exclusive systems. The study of the structure
of the legal regulation mechanism requires specification of its elements and causes their structured
examination to determine the conditions of occurrence of legal consequences of the reality circumstances
and achievement of the corresponding goal of legal regulation. Thus, the study of this theoretical model
at empirical heights of the civil law science allowed extending horizon of the concept of this fundamental
category in law.

Key results of the study. Analysis of the studies focused on the mechanism of legal regulation of social
relations confirms that the mentioned issue is a subject of theoretical studies and was considered within
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JAOKTPUHAJILHI INAXOJN TA BUMIPH

the framework of the general theory of law. At the same time, versatility of the problems of the legal
regulation mechanism, its general and interdisciplinary nature makes it impossible to consider it only
within the framework of studies of the general theory of law.

The mechanism of legal regulation in various areas of society, for example private or public relations,
may have different manifestations. Accordingly, the use of various methods of influence on public relations
completely defines the nature of such influence and possibility of achieving its goals. Theoretical study
of the mechanism problems by which the ideal legal norms are transformed into real social life is traditional
for the Soviet and post-Soviet legal science of the second half of the XX — beginning of the XXI centuries.

Thus, according to S. S. Alekseev, the category «mechanism of legal regulation» exists in the theory
of law to demonstrate the moment of action and functioning of the legal form. The category «mechanism
of legal regulation» originates from the category «legal regulation» [1, p. 30].

The mechanism of legal regulation is broadly considered as a set of direct social and legal means
of objectification and realization of provisions of natural law, intended to ensure the stability of social
relations through the best balance of social and individual interests of the society members in order
to create conditions for the progressive development of each person, as well as exercise of his/her rights
and freedoms. Under this approach, the legal norm is one (but not the only one) of the ways to objectify
provisions of natural law.

Thus, the mechanism of legal regulation of civil relations is represented by the system of legal means
which regulate social relations, satisfy interests of the legal subjects, establish and maintain the legal order
in society.

Such an element of the mechanism of legal regulation as legal norm creates a model of possible
behaviour, existence of which does not result in occurrence of the expected legal effects by itself.
This requires factual circumstances of reality within the relevant legal model.

Thus, holism of the mechanism of legal regulation is determined by the procedure for forming
its elements. Such accumulation is fully consistent by nature.

First, a legal model of behaviour of the participant in civil-law relations is developed, which establishes
itself, for example in a disposition of legal norms.

Later, as aresult of objective occurrence of factual circumstances of the reality a subjective identification
of its consequence with the corresponding model enshrined in the law takes place. Juridical fact is created
as a legal effect of the combination of the behaviour model with actual conditions personalized for the
subject. Occurrence of a juridical fact, in its turn, leads to the origin of a legal relation between participants
of social behaviour as a means of personification of mutual legal rights and legal obligations caused by the
manner of the corresponding juridical fact.

Exercise of rights and legal obligations in the structure of a specific legal relation is accompanied
by such legal means of achieving the goal of legal regulation as an act of enforcement of the right and an act
of law enforcement as a special form of exercise of rights.

Through their mediation objective exercise of subjective rights takes place and legal obligations
established in a legal relation which arose based on a juridical fact, the legal model of which is provided
in the legal norm, are fulfilled, which leads to achievement of the goal of legal regulation, as a result,
termination of the corresponding mechanism.

Another order of accumulation of elements of the mechanism of legal regulation does not have a legal
algorithm to achieve the goal of legal regulation. However, the model of building elements of the mechanism
of legal regulation can be complicated by the formation of a new goal of legal regulation at any stage
of accumulation of such elements. For example, act of enforcement of the right may result in occurrence
of another juridical fact, which in its turn will lead to the occurrence of different legal relations. Or else,
the legal relation itself, as legal means of regulation, may create a separate juridical fact which will give
another impulse to the functioning of the mechanism of legal regulation.

However, such a mechanism will function according to the established formula for the formation of its
elements: norm, juridical fact, legal relations, acts of enforcement of the right (law enforcement).

The above structure of the mechanism of legal regulation (legal norm, juridical fact, legal relations,
acts of enforcement of the right (law enforcement) must be generally recognized in the theory of law.
Therefore, social regulation is achieved by introducing common standards of conducts in the society that
correspond to the culture of such a society. Repetition of social processes, typical nature of social binds lead
to their determination as an imperative of behaviour. As a result, they are regulated through the mediation
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of a normative regulator of such relations, which allows to influence the will of the society members
and to support the behaviour of individual members in the footsteps of the allowable and necessary.
Excess of the limits results in the legal effects of influence on a person’s deviant behaviour.

From the perspective of architectonics of the mechanism of legal regulation of civil property relations,
the legal norm is an initial element of the mechanism of legal regulation that determines its basis, direction
of the legal behaviour in real social relations being formed [3, p. 108].

The legal norm is the basis for the legal regulation of social relations. Its influence on social
relations is to determine a range of subjects to which it applies; formulate the circumstances in which
participants of social relations follow their rules; define the rule of conduct itself; establish a legal liability
for the violation of the stated rules.

The legal norm creates a legal opportunity for creation, change and termination of legal relations.
It indicates conditions, circumstances (facts) in the presence of which the legal relations begin to move.
The legal norm directs each legal relation, recognizing certain facts as the basis of its movement, including
creation, change or termination of civil legal relations. It is a basic and obligatory condition for the
movement of legal relations of this kind. The basis for the movement of a particular legal relation is not
the norm, but judicial facts recognized by such norm.

At the same time, a normative regulator is not the only way of influence on the subject’s assessment
of own ability to act in the social environment. The abovementioned is manifested in the field of relations
free of the state imperative pressure — relations, which formation is conditioned by the sphere of a person’s
private life. That is, civil law regulation of social relations is achieved through the mediation of other
regulators which have a common nature with the legal norm but a subjective limitation of their obligation.

It should be added that social relations are a multidimensional social phenomenon. Variability
of the parameters making their content and essence may not always be fit into previously established
normative regulators. Therefore, the legal norm may not regulate certain types of social relations.
Moreover, the disposition of legal norms may not even meet the real needs of the subjects of a particular

_ relationship. Or vice versa, a legal norm may contain only declarative principles or definitions, complicating
the appropriate level of legal regulation of relations.

It is of importance to note that discretionary nature of the civil law regulation of public relations
enables their participant to independently determine the subject matter and method of legal regulation
of the relations the parties are going to enter into. The above enables us to claim that along with the legal
norm the legal means for ensuring the mechanism of legal regulation of public relations include alter-
normative regulators (agreement, practice), which represent a mutually agreed formation and further
application of a corresponding normative structure to the specific model of behaviour of the participants
of legal relations. This legal structure becomes an alternative to the legal norm by accepting the elements
of its obligation with respect to those individual rules formed by the parties, equality of its status in the field
of self-regulation of public relations in the sphere of private law.

Thus, according to Article 6 of the Civil Code of Ukraine, the parties shall be entitled to enter into an
agreement not provided by the civil legislation acts, but complying with the general principles of the civil
legislation. In addition, the parties shall be entitled to regulate their relations not regulated by the civil
legislation acts in the agreement provided thereby. Similarly, the parties to the contract may deviate from
the provisions of civil legislation acts and regulate their relations at their own discretion, unless such
impossibility is expressly specified in Ukrainian legislation acts, as well as in the event that mandatory
nature of the provisions of the civil legislation acts results from their subject matter or the substance
of relations between the parties [4].

Civil relations may be regulated by the practice, in particular, normal business practice (practice is a rule
of conduct not established by civil legislation acts but applied to a certain sphere of civil relations) [4].

However, their legal regulation is not limited to the above forms of regulatory influence on public
relations. Over-normative (legal principles) and quasi-normative (judicial acts) must be distinguished
along with normative and alter-normative regulators.

Regarding over-normative regulators, it should be noted that they are beyond the normative regulation,
or more exactly above it. These are legal means that are not within the scope of the legal norm. Their nature
is interpretation of the phenomenon of law by formula «jus est ar boni et aequi».

Law in a particular society is external reality at any given moment, strict objective reality that exists
and acts. That is, such a reality that exists and acts as actual fact of our existence, somewhat separated

- AlIbMAHAX MPABA - 2020 - Bunyck 11 - 49



JOKTPHHAJIBHI IIIIXOIN TA BUMIPA

and «external» to each person for all other social institutions, if desired, in a sense — for the society
in general (in terms of philosophy — phenomenon of alienation) [5, p. 114].

The idea is that the legal norm, because of the human nature creating it, cannot be objective epitome
of benevolence, reasonableness, and justice by itself. Therefore, as a deterrent to the unlawful in the legal
norm the over-normative becomes the guiding principle for creation of regulatory acts.

Such over-normative includes principles of the law (fundamental, general, specialised, etc.), as intrinsic
initial basics, undeniable demands (positive obligations) applied to the participants of public relations
in order to harmonize the individual, group and social interests. In other words, it is a kind of coordinate
system, within which the law develops, and at the same time it is a vector that determines the direction
of its development. Objectivity of the law is institutionalized through its principles.

Principles are the basis of law, are contained in its content, act as guidelines in the formation of law,
reflect the nature of law and basic ties that actually exist in the legal system. The principles focus
on the world experience of the development of law, experience of civilization. They focus on and express
the essence, content of the law, therefore, are important guidelines in the implementation of law making,
law enforcement activities by the state.

It should be noted that over-normative principles go beyond their fundamentality in the process
of building a system of normative regulators. Over-normativity of the principles of law as an independent
regulator of social relations is also manifested in their direct application to corresponding legal relations.
This is most clearly shown in the case of imperfection, contradiction or, in general, lack of legal norm
in solving social conflict.

The essence of a quasi-normative regulator is to replace the normative one, providing it with the
quality of a legal norm. At the same time, as opposed to the alter-normative regulators, the nature of quasi-
normative regulator is characterized by the lack of counter-will of the parties regarding its content
and scope. The use of the quasi-normative regulator as a legal instrument for the regulation of legal relations
is a result of a defect in the regulation of social relations. As a result, due to the loss of synchronization
of the actual model of behaviour with the normative one, existing social relations do not change into
legal relations. Juridical fact lacks its regulatory framework, which prevents legal relations between
the participants. That is, a defect in the legal regulation of social relations is objectively identified.

Consolidation of the defect of the normative regulator model is implemented by forming a legal
illusion of the required norm. Its illusiveness is manifested in the specifics of its creation, nature of
its obligation. In the absence of a real one, so-called illusive norm is formed not by the law-making body,
but by a court in a judicial act applied to a certain group of persons. Thus, through the quasi-normative
regulator the completion of the law, judicial creation of the legal norm and its application to the legal
relations in dispute is performed.

It should be noted that expediency of the given classification of forms of legal regulation of civil
relations is conditioned by the different nature of their formation, way of legal application.

At the same time, their variety (normative regulators, over-normative regulators, alter-normative and
quasi-normative regulators) does not exclude their joining another systemic legal phenomenon, which can
be characterized as construction of a normative element of the mechanism of legal regulation of public
relations.

Conclusions. The mechanism of legal regulation of relations is considered as a system of legal
means, methods and forms which regulate social relations. At the same time, under current conditions
of the society development such regulation is achieved with minimal normative of the state. The above
mentioned allows to claim the variability of the normative element of the mechanism of legal regulation
of social relations.

The legal norm is not a fundamental element of the mechanism of legal regulation of social relations,
through which relations between the society members from the essential field to the real field and formation
of corresponding legal relations between them are regulated. Such regulatory influence is provided by other
regulators of various legal nature, but of identical axiological significance.

Since regulatory influence on public relations goes beyond the legal norm, the corresponding element
of the mechanism of legal regulation requires its structural adjustment. Thus, in the context of terminology,
not the legal norm, but a certain set of legal concepts identical to the legal norm — a normative construct
(normative regulator, over-normative regulator, alter-normative regulator, quasi-normative regulator) act
as an element of the mechanism of legal regulation of social relations.
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Kostruba A. V. Components of the normative element in the mechanism of legal regulation of civil relations

The article is devoted to the study of the structure of the normative element of the mechanism of legal regulation
of social relations.

The mechanism of legal regulation of relations is considered as a system of legal means, methods and forms which
regulate social relations. At the same time, under current conditions of the society development such regulation is achieved
with minimal normative of the state. Scientists claim the variability of the normative element of the mechanism of legal
regulation of social relations. The normative regulator is not the only way of influence on the subject’s assessment
of abilities in the social environment. The abovementioned is manifested in the field of relations free of the state imperative
pressure — relations, which formation is conditioned by the sphere of a person’s private life. Legal regulation of social
relations in this field is achieved through the mediation of other regulators which have a common nature with the legal
norm but a subjective limitation of their obligation.

Variability of the parameters making their content and essence may not always be fit into previously established
normative regulators. Therefore, the legal norm may not regulate certain types of social relations. Moreover, the disposition
of legal norms may not even meet the real needs of the subjects of a particular relationship. Or vice versa, a legal norm
may contain only declarative principles or definitions, complicating the appropriate level of legal regulation of relations.

Itis proved that legal norm is not a fundamental element of the mechanism of legal regulation of social relations, through
which relations between the society members from the essential field to the real field and formation of corresponding legal
relations between them are regulated. Corresponding regulatory influence is provided by other regulators of various legal
nature, but of identical axiological significance.

The author argues that along with the legal norm the legal means for ensuring the mechanism of legal regulation
of public relations include alter-normative regulators (agreement, practice), which represent a mutually agreed formation
and further application of a corresponding normative structure to the specific model of behaviour of the participants of legal
relations. Besides, over-normative (legal principles) and quasi-normative (judicial acts) regulators are distinguished along
with normative and alter-normative regulators.

Since regulatory influence on public relations goes beyond the legal norm, the corresponding element of the mechanism
of legal regulation requires its structural adjustment. The scientist coins a term a normative construct as set of legal
concepts identical to the legal norm for description of an element of the mechanism of legal regulation of social relations

Keywords: mechanism of legal regulation of social relations, normative construct, agreement, practice, principles
of law, legal norm, court decision.

Koctpy6a A. B. Cxj1aioBi HOPMATHBHOTO eJeMEHTY B MeXaHi3Mi NPaBoBOTo Pery/iOBaHHS NMBLILHHX
BiTHOCHH

CTarTs IpHCBAIeHa JOCIPKEHHIO CTPYKTyPH HOPMATHBHOIO €JEMEHTyY MEXaHi3My IPaBOBOT0 PETYIIIOBAHHS CYCIILIb-
HUX BiTHOCHH.

MexaHi3M paBOBOTO PETYIIOBAHHS BiJHOCKHH PO3IIANAETHCA AK CHCTEMa IPaBOBHX 3ac00iB, criocobis Ta popm, 32 xo-
TOMOTOI0 SKHX BHOPAAKOBYIOTECA CYCHiIbHI BiHOCHHY. [IpH IEOMY Take BIOPAAKYBAHHA B Cy4acHUX YMOBAaX PO3BUTKY
IPOMAJISHCEKOTO CYCIINBCTBA JOCATAETECS MiHIMATBHAM HOPMATHBHAM NPUMYCOM JIEpXaBH. BUCHHM CTBEP/DKYETHCH
TIpO BapiaTHBHICTH HOPMATHBHOTO €/IEMEHTY MEXaHi3My IPABOBOTO PETyIIOBAHHSA CYCIUIBHMX BifHOCHH. HopmaTHBHUI
PETyIATOp CTA€ He €IMHMM 3ac060M BIUIMBY Ha OLIHKY Cy6’€KTOM MOXIMBOCTEH B coliambHOMy cepeposumi. Sckpa-
BO 3a3HadYeHe IPOABIACTECA B chepi BiTHOCHH, AKi 1036aBIIeH] JeP)KaBHOIO iMIIEPaTHBHOTO IPAMYCY — BiTHOCHHH, (op-
MyBaHHS SKHX 0GYMOBIEHO cheporo MPHBATHOTO XKHUTTS JEORMHH. [IpaBoBe PerymoBaHHs CYCIiNbHHX Bi/IHOCHH B LiH
cdhepi JoCATAETHCA 32 MOCEPENHUITBOM {HITHX PETY/ATOPIB, AKI MAIOTh CIILTBHY HOPMOIO IIpaBa IPUPOAY, ale Cy0’ eKTHY
06GMEXEHICTh CBOET 060B’ A3KOBOCTI.

BapiaTHBHICTE apaMeTpiB, sKi (POPMYIOTH iX 3MICT Ta CYTHICTB, He 3aBX/IM MOXIIMBO BITHCATH y BXe copMoBaHi
HOpMaTHBHi perynaropu. ToMy HOpMa IIpaBa MOXe i He PEerylioBaTH JesKi BHIM CyCIUIbHMX BigHOCHH. Bineme TOTO,
JMCTIO3MIIis PABOBOT HOPMM MOXKE HABiTh HE BiANOBifaTH AilicHMM n0Tpe6am Cy6’ eKTiB IeBHUX BigHOCKH. UH HaBIaKy,
HpaBOBa HOPMa MOXe MiCTHTH B 061 BUKIIIOIHO JeK/IapaTHBHI 3aCaid, IPHHIAIN abo AediHinii, mo yCKIa HIoE HaleX-
HUH piBeHb MpaBoBol perIaMeHTalii BiTHOCHH.
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JloBezieno, mo HopMa IpaBa HE € OCHOBHHMM EJIEMEHTOM MEXaHi3My IPaBOBOIO PETYINIOBAHHA CYCILNBHUX BiHOCHH,
33 IOCEPETHHIITBOM SIKOTO Bi6yBacThCA yOpAAKyBaHHA BiTHOCHH MixK WISHaMH COLLyMy Bil c)epH CyTHiCHOTO Ho chepi
niticHoro Ta GopMyBaHHS BiANOBIZHKHX IOPHAMYHMX 3B’fM3KiB MIX HAMH. Bignmosigauii pernaMeHTaniinmii BIUMBE 3a6e3-
TIEIYETHCS 33 JOIIOMOTOI0 {HIIMX PETYIATOPIB, AKi MAIOTH Pi3HY ITPaBOBY IIPHPOAY, aJle TOTOXHE aKCiONOTiIHE 3HAYEHHS.

ABTOpOM JIOBOIUTHCA, IO HapiBHi 3 PaBOBOIO HOPMOIO IPABOBHM 3ac000M 3abe3nedeHHA Nii MeXaHi3My IIpaBOBOTO
PETYIIOBAHHA CYCHUIBHMX BiTHOCUH BHCTYTIAIOTE alter-HOpMaTHBHI peryisiTopH (JOroBip, 3BHYaif), sKi NPEICTABIAIOTE
co6010 B3a€MOY3To/KeHe (hOPMyBaHHS Ta [IOAIBIIE 3aCTOCYBAHHA BiAIIOBiAHOI HOPMAaTUBHOI KOHCTPYKIII O 1HAMBILY-
AIIbHO-BU3HAYE€HOI MOJIEITi TIOBEIHKY YIaCHUKIB PaBoBUX BinHOCHH. KpiM Toro, mopsax 3 HOpMaTHBHMMH Ta alter-HopMa-
THUBHUMH PETYIIATOpaMH BUOKpEMIEH] HaJHOPMAaTHBHI (IPUHIMITY IIpaBa) Ta qUasi~-HOpMAaTHBHI (CyIOBi aKTH).

Yepes Te, 10 IPaBOBOIO HOPMOIO HE BUYEPIIYEThCS PEINIaMEHTAIHNI BIUIAB Ha CYCIILIBHI BiHOCHHHM, BiIITOBI THII
€7IEMEHT MEXaHi3My IIPaBOBOTO PETYIIIOBAHHA BHMAara€ CBOIO CTPYKTYPHOTO KOPETYBaHHA. BUeHHM BBOIHTBCA TEPMiH
«HOPMATUBHHH KOHCTPYKT» SK CYKYIHICTH TOTOMKHHX ITPaBOBif HOpMI IOPUAMYHUX KOHCTPYKIUIH JUIS XapaKTepUCTHKA
€JIEMEHTy MeXaHi3My IIPaBOBOIO PETY/IIOBAHHS CYCIUIBHHX BiXHOCHH

Kniowo6i cnoga. MexaHi3M IPaBOBOTO PETYIIOBAHHA CYCILIBHUX BiJHOCHH, HOPMaTHBHHIM KOHCTPYKT, ZOrOBIp, 3BM4ai,
OPHHIKIY OIPaBa, HOPMa IIpaBa, CyA0BE PIICHHS.
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JOKTPHUHAJIBHI O3HAKH ITOSUTUBHOI'O ITPABA

ITocranoBka mpoOJjemu. 3arajbHa Teopis NO3HTHBHOTO IpaBa, fKa IMiJACYMOBYE JaHi aHATIITHY-
HOI IOpPHCOPYACHII], — e caMOAOCTAaTHA IOPHANYHA Hayka, IIPpeAMETOM AKol € JorMa mpasa [6, c. 95].
Came BOHa 13 CBOIMH «BiATATYXeHHAME» (ICTOPIEI0 IpaBa, MOPiBHATBHAM IIPABO3HABCTBOM) 1 IIOEHAH-
Hi 3 comiosori€lo Ipasa, 3afiMae rilHe Miclle B CHCTeMI IOPUANYHKX HAyK, BUKOHYE Y BChOMY KOMILIEKCI
IOpUMYHUX 3HaHb CBOi 0CO0MHMBI Ta He3aMiHHI GyHKIT chepy 3aKOHOAABCTBA. A IIO3UTHBHE IIPABO SB-
ISETHCSA OCHOBOIO ITi€] TEOPii i BU3HAYSHHS CYTHOCTI Ta 0COOIMBOCTEH AaHOT KaTeropii, Mae BU3HAYAILHE
3HAYCHHA /U1 YCBIOMJICHHA IO3HTUBHOTO ITiIXO/Y MO0 PO3YMiHHA OCHOB IpaBoTBOpeHHs. Came 1 1mo-
JIOXKEHHSI CTAHOBIATE aKTYaIBHICTh IiHATOI IPOOIEMaTHKH.

Amani3 ocraHHix gocaigkens. TeopeTHKoO-NIpaBOBi aCHEKTH AOCTIIKEHHA CYTHOCTI MO3HTHBHOIO
IIpaBa 4epes MpU3My Horo BU3Ha4aJIbHUX 03HAK BUBIAINCS B IOPHANYHIN HAyI[i TAKEMH BiIOMHIMH BIECHM-
My, aK: C. Anekcees, O. bannypa, B. bauunun, M. Baiitus, I'. I'punenko, 1. Itsin, O. Konunenko, H. Kpa-
meHiHAiKoBa, O. Jleticr, 1. JInoin, M. Mapuenko, I. Mammuosa, H. Onimenko, A. ITomixos, B. Copoxis,
O. Cxakyn, E. Tpybenskoi, b. lelnamn Ta dyrgarop yxpaincskoi ropucupyaennii IO, llemunyyerxo,
SAKi CIIPHSIIOTH OCMUCIICHHIO IOTOYHMX IIPOIECIB B TEOPil IpaBa Ta MaIOTh BAX/IMBE 3HAYCHHA [IA ITO/allh-
[IOTO IX AOCHIIPKEHHS.

Buxonsaau yxe 3 THX (yHIaMECHTaJbHEX OCHOB, SIKi BOHH 3aKJIaJIH, BBAXAI0 33 JAOLUILHE IPOBAaJUTH
BJACHI XOCTLHKEHHA BU3HAYEHOI IPOOIEMaTHKH.

Merta crarTi. MeToro foCTiKEHHA € BU3HAYEHHS CYTHOCTI Ta OCOOMMBOCTEH IO3UTUBHOTO IIPaBa Ha
OCHOBI IIPaBHJIBHOTO PO3YMiHHA O3HAK, AKi XapaKTepU3yIOTh Iie SABHILE, a TAKOXK € KIIOYOBUMH (QakTopa-
MH B IIpoIieci MpaBopo3yMiHHA. CaMe 0CTaHHI OKPECIIIOIOTH Ti CKIAOBI, AKi i XapaKTepHU3yIOTh CYTHICTh
Tax 3BaHOTO JEPXKABHOTO (TIO3UTHBHOTO) IIpaBa.

OcHoBHI pe3yabTaTH JOCJ/DKeHHS. XapaKTepuU3yloul BH3HAYAILHI O3HAKH IIO3HTHUBHOIO IIPaBa,
HeoOXiTHO BiUITOBXyBAaTHCS BiJi BU3HAYCHHSA IIHOTO MOHATTA. Tak, GyHAATOp YKPAiHCHKOI IOPHAHYHOI
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