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3ATAJIBHA XAPAKTEPUCTHUKA 3AKOHO/IABCTBA
ITPO BOCHHUM CTAH B YKPAIHI

IlerpoBcbka Ipuna IropiBna
KaHIUAAT IOPUANYHUX HAYK, TOICHT
[Tpuxapnarcekuii HarlOHANBEHUHN YHIBepcuTeT iMeHi Bacuns Credanuka

[IuTaHHS MPABOBOTO PETYIIOBAHHS CHCIIAIBHUX PEXUMIB, 30KpeMa MPaBOBOTO
peXKUMY BiIMICBKOBOIO/BOEHHOTO CTaHy, Ha ChOTOJHI € aKTyaJbHUM Ta MOTpeldye
JIETANBHOTO JTOCHIJKEHHSI B YMOBax 30poiHoi arpecii Pocii npotu Ykpainu. Bugom
CHEIIaJTbHOTO PEXKUMY € aIMIHICTPATUBHO-TIPABOBUN pEXHUM. Y aJMIHICTPaTUBHO-
IIPaBOBiM HAYIll YACTO BUKOPUCTOBYIOTH 11€ MTOHSTTS, aJie aHaJIi3 MPaBoOBOI JIITepaTypH
Ta HOPMAaTUBHHUX aKTiB HAJa€ MOXIMBICTb KOHCTAaTyBaTW BIACYTHICTb €JIMHOIO
TEOPETUKO-TIPABOBOTO MIAXOAY 0 PO3yMiHHS Horo 3micty. [IpoTe BCi HayKoOBIIi-
aJMIHICTPATUBICTH TIOTO/KYIOTHCSI 3 TBEP/KEHHSM, IIO0 BUJOM aJMIHICTPATUBHO-
MIPaBOBOTO PEKUMY € BOEHHHH CTaH.

3arajioM, 3aKOHOJJABCTBO NIPO BOEHHUM CTaH, BITHOCUTHCS 0 aJIMiHICTPaTUBHO-
MIPABOBOr0 1HCTUTYTY IMpaBa HaIioHaAbHOI Oe3reku. OCHOBHUM IPABOBUM aKTOM
MpaBa HalllOHAJIbHOI Oe3neku € 3akoH Ykpainu «lIpo HalioHanbHY O€31eKy Y KpaiHu»
(mamami — 3akoH 1) [3]. A HamioHanbHa Oe3neka YKpaiHU 3aKOHOJAABYO BH3HAYCHA —
SIK 3aXHIIEHICTD JIEPKABHOTO CYBEPEHITETY, ACMOKPATHYHOTO KOHCTUTYIIIMHOTO JIaJy,
TEPUTOPIATHLHOT IIUTICHOCTI Ta IHIIUX HAI[IOHAJILHUX 1HTEPECiB YKpaiHu Bij peaabHUX
U moteHmiitHux 3arpo3 [3]. IlpaBoBy OCHOBY TMOJITHKHA JepkaBu B cdepax
HallloHaJIbHOI Oe3neku 1 o0opoHu cTaHOBIATH KoHcTutymis VYkpainu [1] (dxa
BHU3HAYAE i1 KOHCTUTYIIIWHUMN 1a), 3aKoH | (perystoe BiTHOCUHU 100 3a0€3MeUCHHS
HaIllOHAJIBHOI OEe3MeKu B IIOMY Ta peaizallli cTparerid O6e3neku, B TOMy YHCIHI 1
0o0OpOHHO1 cTpaTerii) Ta 1HII 3aKOHHM, MDKHApPOJHI JIOTOBOPH, 3rojla Ha
000B’s3KOBICTh SIKMX HajaHa BepxoBHowo Panmoro VYkpaiHu, a TakoX BUAAaHI Ha
BUKOHaHHS KoHCTHUTYIIT 1 3aKOHIB YKpaiHU 1HILI MPaBOB1 aKTH. BiIMOBIIHO, KUTTEBO
BAXKJIUBI 1HTEpPECH JIIOJAWHHU, CYCHUILCTBA 1 JIEp’KaBH, peajizallisa sSKUX 3abe3mnedye
JEp’)KaBHUIM CyBEpeHITeT YKpaiHu, ii NpOrpecUBHUN JEMOKPATUYHHA PO3BUTOK Ta
0e3MeyHl YMOBHM >KUTTEAISUIBHOCTI W A0OpoOyTy ii IpoMajsiH € HallOHAaJbHUMU
iHTepecamu Ykpainu. CkinazoBoro (BUIOM) HAI[lOHAJIBHOI O€3MEKH € BOEHHA Oe3MeKa.
[le 3axWILEHICTh JEPKAaBHOTO CYBEPEHITETY, TEPUTOPIaIbHOI IUIICHOCTI Ta
JEMOKPATUYHOTO KOHCTUTYIIIHHOTO JIay ¥ 1HIINX KUTTEBO BAXKIIMBUX HallIOHATBHUX
1HTepeciB B BOEHHMX 3arpo3 [3]. BoenHi 3arpo3u moB'si3aHi 3 TAKUMHA OCHOBHUMU
BHUJIaMU BOEHHOTO KOH(QIIIKTY SIK BiiiHa Ta 30povHui KOHGIIKT. OTOX BIAKPUTHIA
BOEHHUW Hamaj pOCIHCHKHX BIMChK TpoTu Ykpainm 24 motoro 2022 poky sk
IOpUINYHUIN (PaKT — CTaB MIJACTABOIO IS 3alpPOBA/KEHHS BIHCHKOBOTO (BOEHHOTO)
ctaty. [Ipu 11boMy BapTO KOHCTaTyBaTH, 1110 B JaH1i BiliHI YKpaiHa Ma€ cTaTyc KpaiHu,
saka 00opoHsAeThcs. O0opoHa YKpaiHM — 1€ CHUCTEMa MOJITUYHUX, €KOHOMIYHMX,
BOEHHMX, HAYKOBHUX, COIIJIbHUX, HAYKOBO-TEXHIYHUX, MPABOBUX, OpraHizalliiHUX,
1H(popMaIITHUX Ta THIIUX 3aX0/11B JAEP>KaBH 11010 MiATOTOBKH JI0 30pOMHOI0 3aXUCTY
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Ta 11 3axUcT y pasi 30poitHOoi arpecii uu 30poiiHoro koHQikTy (ctarts 1 3akoHy
Yxpaiau «I[Ipo o6opony Ykpainm» (3akon 2) [4]).

OCHOBHMM HOpPMAaTHUBHO-TIPABOBUM AaKTOM, SIKUWA PETYJIO€ TMPaBOBITHOCUHU
BIiCbKOBOTO cTaHy € 3akoH Ykpainu «lIpo mpaBoBuUHl pEeXHMM BOEHHOTO CTaHY»
(mamani — 3akoH 3) [2]. BoenHuii cTaH BU3HAYAETHCS SIK OCOOJTMBUI MPABOBHIA PEXKHM,
KU BBOJUTHCSA B YKpaiHi UM B OKPEMHX ii MICIIEBOCTSIX y BUITAKy 30poitHOI arpecii
a0 3arpo3u Hamay, HeOe3MeKH Iep:KaBHIi He3aJIeKHOCTI Y KpaiHu, 1i TepUTOpiabHIN
IIJICHOCTI ¥ mepeadavyae HaJaHHA BIAMOBIIHMM OpraHaMm JIepKaBHOI BIIajH,
BIICLKOBOMY KOMaHJIyBaHHIO, BIMCHKOBHM aJIMIHICTpaIlisIM 1 OpraHaM MiCII€BOTO
CaMOBpSIJIyBaHHSI TTOBHOB&)XKEHb, HEOOXITHUX 3aJJIs BIJBEPHEHHS 3arpo3u, BiJcidi
30poiiHOi arpecii Ta 3a0e3lEeUeHHS HAIIOHAIBHOI OE3MEKH, YCYHEHHS 3arpo3u
HeOe3NeKH JIepKaBHIM He3aJIe)KHOCTI YKpaiHu, 11 TEpUTOpIalIbHIM IITICHOCTI, a TAKOX
THMYacoBEe, 3YMOBJIEHE 3arpo3010, OOMEXKEHHS KOHCTUTYIIHHUX TpaB 1 CcBOOOA
JIOJMHA W TpoMajJsHMHA Ta MpaB 1 3aKOHHUX IHTEPECIB IOPUAMYHUX OCIO 13
3a3HAYCHHSIM CTPOKY Jii X oOMexkeHb (ctarts 1 3akony 2, ctartsa 1 3akony 3) [2;
4]. IIpaBOBOIO OCHOBOIO BBEJIEHHS BOEHHOTO cTaHy € Koncruryuisa Ykpainu [1], 3akon
3 [2] Ta yka3 IIpe3unenTa Ykpainu npo BBEICHHS BOEHHOTO CTaHy B YKpaiHi [5] abo
B OKPEMHUX 11 MICLIEBOCTSX, 3aTBep/keHnil BepxoBHoro Pagoro Ykpainu. [Ipesunenty
Ykpainu mporo3uIlito Mpo 3ampoBaKEHHSI BOEHHOTO CTaHy mojae Paga HarioHambHOT
0e3nexku Ta 000poHU YKpainu [6].

30poitHa arpecisi TakoXX 3aKOHOJIaBUO BU3HAueHUU TepmiH (y 3akoHi 2) 1
XapaKTepU3y€eTbCA SIK «3aCTOCYBAaHHS I1HIIOW JIepkKaBOl0 ald0 TPYINo0 JIepiKaB
30poitHOT cuu ipoTH YKpainu» [4]. 30poitHoo arpeciero MpoTH YKpaiHU BBAKAETHCS
Oynb-sika 13 Takux niid: (1) BToprHeHHs 4yM Hamaa 30pOMHMUX CHUJI 1HIIIOI IepxKaBu abo
Ipynu Jep’KaB Ha YKPAiHCbKY TEPUTOPII0, a TAKOXK OKyMaIlisl YU aHEKCisl YaCTUHU
Teputopli Ykpainu; (2) Oyiokama MoOpTiB, Y30€pexiKsa 4Yd TMOBITPSHOTO IPOCTODY,
MOPYUIEHHS! KOMYHIKalld YKpaiHu 30pOiHUMU cUJlaMU TpynH Aep:kaB abo 1HIION
nepskaBy; (3) Hamag 30pOMHMX CHUJT IHILOI JAEPXKAaBU YW TPYINHU JEp>KaB Ha BIMCHKOBI
CYXONYyTHI, MOPCbKI a00 MOBITPSHI CUJIM, UMBUIbHI MOPCBHKI YM MOBITPSHI (JIOTH
Vkpainu; (4) 3acuiaHHs 1HILOK JepKaBor abo BiJ 1i IMEHI 030pO€HHX TpyIl
PETYJISIPHUX YU HEPETYISIPHUX CUJI, 1[0 BUMHSIOTH aKTH 3aCTOCYBaHHS 30pOHHOT CHIIH
NpoTH YKpaiHW, 1 MalTh HACTUIBKM CEPHO3HUM XapakTep, L0 L€ PIBHO3HAYHO
30poMHOMY Hamajay, y TOMY YUCJI 3HaYHA y4acTh TPEThOI JAEP:KaBU Y TaKuX Jisx; (5)
11l 1HIIOT JepXkaBu (AeprKaB), sika JT03BOJIsiE, MO0 i1 TEpUTOPis, AKYy BOHA Hajana B
PO3MOPSIKEHHSI TPEThOi Jep’aBU, BUKOPUCTOBYBAJacs LI€I0 TPETHOIO JIEP>KaBOIO
(mepxaBaMu) nJisi BUYMHEHHS M, sKI KBaliikyloTh $K 30poiiHy arpecito; (6)
3aCTOCYBaHHS MIAPO3AUIB 30pOMHUX CHUJT 1HIIOI JEp’KaBH YU TPYMHH JEepKaB, SIKI
nepeOyBarOTh Ha TepuTopii YKpaiHW BIAMOBITHO OO0 YKIAIEHUX 3 YKpaiHOIo
MDKHApPOJIHUX JIOTOBOPIB, MPOTH TPEThOi JAepKaBu ab0 Tpymw JepiKaB, IHIIE
MOPYIIEHHS YMOB, TepeA0auyeHuX TaKMMH JOTOBOPAMH, YH TPOJIOBKCHHS
nepeOyBaHHS UWX MIAPO3AUIB HA TEPUTOpli YKpaiHW Micisd NPUNUHEHHS [ii
3a3HaYCHHX JIOTOBOPIB [4].

BignoBigHo 10 3akoHomaBcTBa Ykpainu [2; 3; 4], BIiCbKOBE KOMaHIyBaHHS
(ronoBHokoMaHayBay 30poiiHux Cun YkpaiHu, KOMaHAyBau 00 €JHAHUX CHII
30poitHux Cun VYkpainu, komMaHAyBaul BHUIIB Ta OKPEMHX pOJIB BIMCHK (CHI)
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30porinux Cun  VYkpaiHd, KomaHAyBadi (HayaJlbHUKH) OpraHiB BIHCHKOBOIO
YIpaBIiHHSA, KOMAaHIUPHU 3’€IHaHb, BINCHKOBUX YacTuH 30poitanx Cun Ykpainu Ta
IHIMMX YTBOPEHWX BIAMOBIIHO J0 3aKOHIB YKpaiHM BIWCHKOBUX (HOpPMYBaHb,
HAIPUKJIAJ TePUTOpiaTbHOI 0OOPOHM) CHUTHHO 3 BINCHKOBHUMH aIMIHICTpAIlisIMH Ha
MICIISIX 3a0e3MeuyroTh 3axoau 3 000poHW Ykpaiawm. Takox s CTpaTeriqvHoOro
KepiBHUIITBA 000poHOI0 YKpainu 24 motoro 2022 poky Ykazom Ipesnnenta Ykpaiau
[7] ctBopero CrtaBky BepxoBHoro I'onoBHOKOMaHIyBauda, KyId BKJIIOUHIN BCIX
NpEACTAaBHUKIB BIMCHKOBOTO KEPIBHUIITBA, a JISUTBHICTh SKOTO JOTOMAararoTh
3abe3neuyBatu Kabiner MinicTpiB Ykpainu Ta reHepanbHuil mrtad 30poitHux Cui
Ykpainu.

[lim yac BIMCHKOBOTO CTaHy MPOBOJIWUTHCS MOOLTI3alis — KOMIUIEKC 3aXO/IiB,
3M1MCHIOBAHUX 3 METOIO IUIAHOMIPHOTO MEPEBEICHHS JiSJILHOCTI OpraHiB MyOIidHOT
aJMIHICTpaIlii, HaIlIOHAJIbHOI €KOHOMIKH, MiAMPUEMCTB, YCTAHOB Ta OpraHizailii Ha
(yHKIIIOHYBaHHSI B YMOBaxX 0COOJMBOTO Tiepioay, a 30poitnux Cun Ykpainu, 1HIIIX
BiiiCbKOBUX (popMyBaHb, OnepaTUBHO-PATYBAIBHOI CIIYKOH IIUBLILHOTO 3aXUCTYy — Ha
Oprafizallilo Ta IITaTH BOEHHOTO 4acy [8]. MooOimi3allis Moke OyTH 3arajibHOI0 Y
JaCTKOBOIO Ta IPOBOJIUTHCS NPHXOBAHO abo0 Bimkpurto. [IpaBoBe peryrOBaHHS
MoOTI3aIli Ta femMoOuTi3alii (Mmicis 3aKiHUeHHS CIeIaIbHOTO CTaHy) 3A1MCHIOETHCS
3akoHoM Ykpainu «IIpo moOuni3aiiiHy miaroToBKy Ta Mooimizaiito» [8].

[Ipu30B Ha BIMCHKOBY CIIykO0y Ta ii MPOXOIKEHHS 3A1MCHIOETHCS BIAMOBIIHO 10
3akony Ykpainu «IIpo BilicbkoBUi 000B’SI30K Ta BIMCHKOBY CIIy>K0y» [9]. BilicbkoBuii
000B's130k mependavae: (1) MArOTOBKY TrpoMaiasiH 10 BIACHKOBOI ciyx0u; (2)
MPUIUCKY JI0 MPU30BHUX AUIbHUIIG; (3) MPUHHATTSA B JTOOPOBUILHOMY MOPSAKY (32
KOHTPAKTOM) Ta IPU30B HA BIMCHKOBY CIykO0Y; (4) MPOXOIKEHHS BIICHKOBOT CITYKOU;
(5) BuUKOHaAHHSA BIMCHKOBOrO OOOB'S3KYy B 3amaci; (6) MPOXOJKEHHS CIYyXKOH Yy
BIICbKOBOMY pe3epBi; (7) moTpruMaHHS paBuI BiCHKOBOTO 00JIIKY [9].

BilicbkkoBuM (opMyBaHHSIM, Ha sike BignoBimHO 1m0 Koncturynii Ykpainm [1]
MOKJIaAat0ThCsa 000pOHa YKpaiHH, 3aXUCT 11 CYBEPEHITETY, TEPUTOPIATIBHOI IIITICHOCTI
1 HenoTtopkanHocTi € 30poiini Cun Ykpainu (3CY) [10]. Takoxk, 3a 3akoHOM YKpaiHu
«IIpo ocHOBM HallOHAIBLHOTO COPOTUBY »[11] B aaMiHICTpAaTUBHO-TEPUTOPIATIBLHUX
OJIMHULISIX YKpaiHu (OPMYIOTHCS MIPO3AUINA TEPUTOPIATbHOI 000POHU (I00pOBOJIBYE
dbopMyBaHHS TEpUTOPIATBLHOI TpPOMAaM) HaA YOIl 3 KEpIBHUKAMH BIHCHKOBUX
aaMiHicTpariii (BIMCHPKOBO-IIMBIILHUX aaMIHICTpAIlii, AepKaBHUX aJMIHICTparlii).
HamionanpHuii cnpoTuB — 116 KOMIUIEKC 3axOJiB, IO OPTaHI30BYIOThCS 1
3IMCHIOIOTHCSI 3 METOI0 CIPUSHHS OOOpPOH1 YKpaiHU uepe3 MaKCUMAaIbHO IIMPOKE
3aly4eHHs] TPOMaJsiH YKpaiHu 10 [id, SKi CHIpsSMOBaHI Ha 3a0€3MEeUeHHS BOEHHOI
0e3IeKu, CYBEpEHITETY Ta TEPUTOPIATIbHOT IILTICHOCTI JIep>KaBy, CTPUMYBAHHSI 1 Bi/ICiY
arpecii, a TakoXX 3aBIaHHS MPOTUBHUKY HENIPUUHSATHUX BTPAT, Yepe3 Kl BiH OyJe
3MYIIIEHUN TPUITUHUTH 30pOiHY arpecito mpoTu Ykpainu [11].

OTxe, 3aKOHOJIABCTBO MPO BOEHHUI CTaH mependayae 3aCTOCYBAaHHS HE TUIbKU
CIEIiaTi30BaHOTO 3aKOHY PO HHOTO, @ TAaKOX IHIIWX HOPMATHBHO-TIPABOBUX aKTIiB
chepu HallOHAIBbHOI OE3MEeKU. 3a YMOB BIHCBHKOBOTO CTaHy [1H04l HOPMAaTHUBHO-
MpaBoOBl aKTW YKpaiHU MPOJOBXKYIOTh PEryJloBaTH BIAMOBIIHI BIIHOCHHH, alie 13
0COOJIMBOCTSIMH, 1110 HasIBHI B 3aKOHOJIAaBCTBI MPO BIMCHKOBUM CTaH.
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