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NESIKI MUTAHHSA JOCTUKEHHS KPUTEPIiB PO3MEKYBAHHS
BUMATAHHS BIJI TPOTU/IT 3AKOHHII T'OCIIOIAPCHKIIA
JISUIBHOCTI 3A KPUMIHAJBHUAM 3AKOHOJIABCTBOM YKPATHU

HIninsipesnu BikTopisa BikropiBHa

JIOLIEHT, KaHAUIAT IOPUINIHUX HAYK

JOLEHT Kadeapu MoMITUKH Y cepi 60pOTHOH 31 3TOUMHHICTIO
Ta KPUMIHAJIBHOTO TpaBa

JABH3 [IpukapnaTcekuii HalllOHATLHUNA YHIBEPCUTET

imeni Bacuis Credanuka

Beryn. BianosigHo 1o nosoxens 4. 1 ¢r. 1 KpuMiHanbHOTO KoJieKCy YKpaiHu
(mam — KK VYkpainu) oIHUM 13 OCHOBHMX MO0 3aB/iaHb € MpaBOBE 3a0€3MEUCHHS
OXOpPOHHM TpaB 1 cCBOOO JIOJUHU 1 TPOMAJSIHUHA, BIACHOCT1, TPOMAJICBKOTO MOPAIKY
Ta TPOMAJCHKOI 0O€3MeKH, MJOBKULIS, KOHCTUTYLIIHHOTO YCTpOKW YKpaiHu Bij
KpUMIHAIbHO-TIPOTUIPABHUX IOCSATaHb, 3a0€3M€UeHHs MUpY 1 Oe3rneku nroacTaa [3].
3 uiero metoro B Ocobnusiit yactui KK Ykpainu 3akoHOAaBelb peraaMeHTye Kojio
CYCIUIBHO HEOE3MEeYHUX [isiHb, Kl € MPOTUIIPABHUMHM 1 3a BUMHEHHS SKUX HACTa€
KpUMiHaJbHA BIANOBIAAIBHICTE. OJHAK, aHATI3YHOYM CKIQJAM YCiX KPUMIHAJBHUX
npaBonopyiienb, nependaueHux KK VYkpainu, BOauaeTbcs, 10 € HHU3Ka TaKUX
CKJIQJIB KPUMIHAJIBHUX TMPABOIMOPYIIEHb, $AKI € CYMDKHUMH MK CO0OI0 Ta
NOTpeOyIOTh BCTAHOBIIGHHS UITKHUX KPHUTEPIiB 1X PO3MEXKYBaHHS 3 METOIO
3a0€3Me4eHHs] TMPaBUJIBHOTO 3aCTOCYBAaHHS BIJMOBIIHUX KPUMIHAJIBHO-TIPABOBUX
HOPM Ha MPaKTHUIII.

JIOLIBHO 3ayBa)KUTH, IIO0 HA CHOTOJHI MpoOJjeMa pPO3MEXKYBaHHS CYyMIKHHUX
CKJIQJIB KPUMIHAJBHUX MPaBOMOPYIIECHb € HAJI3BUYANHO aKTyaJlbHOI, OCKUIbKUA B
KPUMIHAJIBHO-TIPABOBIHM JOKTPHHI J0CI HE BUPOOJICHO €IUHUX TIAXOIIB (TIpaBui), sIKi
0 03BOJISIIM HAJEKHUM YHMHOM PO3MEKOBYBAaTH CYyMIXKHI CKIIaJyd KpUMIHAJIbHHUX
MPaBOIMOPYIIECHb, 1110, TAKUM YUHOM, W OOYMOBJIOE aKTYaJbHICTh BIAMOBIIHOTO

HAyKOBOT'O JOCIII>KEHHS.
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Merta poOGoru. Meroro HaykoBOi MmyOmikaiii € BHOKPEMIIEHHS KPHUTEpiiB
po3mexyBanHs «Bumaranas» (ct. 189 KK Vkpainm) Big «IIpotumii 3akoHHii
rocrnogapcbkii gisuibHOCT (cT. 206 KK Ykpainn).

Marepiaim Ta Mmeroam. Jlnsa 3abe3nedeHHs 3A1MCHEHHA HAJCKHOTO
HaYKOBOT'O JTOCII/PKEHHS Ta OTPUMAaHHS MOTrO pe3yJsibTaTiB MPOBEACHO aHaNI3 O3HAK
TaKuX CKJIaJiB KpUMIHAJBHUX IIpaBomnopymieHb sk «Bumaranas» (cr. 189 KK
VYxpainn) ta «IIpotumais 3akoHH1N rocnonapchbkiit aisibHOCT (cT. 206 KK Ykpainn).

VY mporeci BUBUEHHS IIi€l MpoOJIeMH BHUKOPHCTAaHO TaKl 3arajbHiI HayKOBI1
METO/IH, SIK: TIOPIBHSHHS, aHAI3 1 CHHTES.

Pe3yabTaTu Ta 00roBopenHs. llepur HiXk po3movaTu JOCIIKEHHS KPUTEPIiB
po3MexyBanHsi «Bumaranus» (ct. 206 KK Vkpainm) Big «[Ipotumii 3axoHHIN
rocrnogapcbkii aisnmbHOCTI» (cT. 206 KK Ykpainu) HeoOX1IHO 3BEpHYTH yBary Ha Te,
0 K $BIs€ COOOK PO3MEXKYBAaHHS CKJIAAIB KpPUMIHAJIBHUX IPABONOPYIIECHb?
30kpemMa, y Teopii KpUMIHAJIBLHO-TIPABOBOi KBamidikailii 3a3Ha4aeTbcsd, IO
pPO3MEXyBaHHsI OyJb-SKMX SIBHIL, IPOLECIB, MPEAMETIB, Yy TOMY YHUCIl ¥ CKIaJiB
KPUMIHAJIBHHUX MPABONOPYIIICHb BKITFOUAE BUNHCHHS HACTYIHUX Jii [4,c.c. 312-313]:

1)  3HaxXOMKEHHS CHUIBHUX O3HAK — THUX, Ki 00’€JHYIOTh MOPIBHIOBaHI
00’€KTH;

2) 3HAXO/KCHHSI BIAMIHHUX O3HAaK — THX, 32 SKMMHU MOPIBHIOBAaHI 00’ €KTH
BIJIPI3HSIOTHCA MK COO010;

3)  BCTAaHOBICHHS KPHUTEPIiB PO3MEXKYBaHHS — TOTO, B YOMY 3K TOJSTae
BI/IMIHHICTb Y BUSIBJIEHUX PO3MEXYBAIbHUX O3HAKAX.

J. II. bpuy, BHUBYAIOYM TIOHATTS  PO3MEXKYBAaHHS  KPUMIHAJIBHUX
MPaBOIOPYIIEHb, AKIEHTYE yBary Ha TOMY, IO 3MICT PO3MEXKYBaHHS CKIJIaJliB
KPUMIHAJIbHUX TPABOMOPYLIEHb TOJIATA€ CaMe€ Yy BHU3HAUEHHI Miclsl 1 3B’SI3KIB
KOHKPETHOIO CKJIaAy KPUMIHAJIBHOTO TPAaBOMOPYIIEHHS Yy CHCTeMl CKJIaJiB
KPUMIHAJIBHUX TIPABOMOPYIIEHb 31 CHUIBHUMH O3HaKaMH, $IK i1 €JIEMEHTa, IO
3IMCHIOETHCS IUISXOM TOPIBHSHHS 3MICTY Ta BCTAHOBJICHHS BIJHOLIEHHS MIX
oOcsiraMl  TOHATh, IO BIAOOPaXyIOTh KOPECHOHIYIOUl O3HAaKM  CKIIAIIB

KpUMIHAJIBHUX TpaBonopymeHb. [lpu 1pomMy, I1CTOTHOIO  XapaKTepUCTHUKOIO
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PO3MEXKYBaHHS CKJIJIB KPUMIHAIBHUX MPAaBOIMOPYIIEHb, € MOr0 CIIBBIIHOLICHHS 3
IHIIMMU TIOPIBHIOBAHMMHU KpUMIHAJIBHO-TIpaBOBUMH siBuilamu [1, c. c. 48, 50]. ¥
3B’SI3KY 3 IIMM B IOPUIAWYHIA JiTepaTypl KOHCTaTyeThCsA, IO Mpoodiema
PO3MEXKYBaHHS CKJIaJiB KPUMIHAJIFHUX MPABONOPYIIEHb BUHUKAE JIUIIE TOJ1, KOJIH Yy
BIJIMOBIAHUX CKJIaJaX KPpUMIHAIBHUX MPABOTIOPYIIIEHD € CIUJIbHI 03HaKH [2, c. 10].

3 ypaxyBaHHSIM YCbOI'O BHWIIE€ HAaBEICHOTO Ta aHaI3yloud O3HaKU
«Bumaranns» (ct. 189 KK Vkpainu) i «lIpotuaii 3axoHHIM TocmoaapchbKii
nismbHOCT (cT. 206 KK VYkpainu), MokHa BHOKPEMHUTH HACTyIHI KpHUTEpii, SKi
JO3BOJISIIOTh  PO3MEXKYBAaTH  OJWH  CKJIAJ  JOCHIKYBAaHOTO  KPHUMIHAJIbHOTO
MPaBOMNOPYIIECHHS Bl 1HILIOTO:

1) 3a OCHOBHUM 6e3rnocepeHIM 00’eKTOM KPUMIHAJILHOTO
MIPABOIOPYIIICHHS;

2)  3a MOTEPHIMMH BiJl KpUMIHAIBHOTO MPABOMOPYIIICHHS;

3) 3a 3MICTOM Tpeia’sBICHOI BUMOTH SIK O3HAKH 00’ €KTHBHOI CTOPOHH
KPUMIHATBHOTO TIPABOMOPYIICHHS;

4)  3a3MICTOM IOTPO3, SKi CYIPOBOUKYIOTh HE3aKOHHY BUMOTY;

5)  3acy0’eKTOM KPHMiHAIBHOTO MPABOMOPYIICHHS.

1. 3a OCHOBHHUM 0e3nocepeaHim 00’ €EKTOM KPUMIiHAJIBHOTO
MPaBOMOPYIIEHHS
Bumazannsa (cm. 189 KK Ykpainu) Ilpomudia 3aKoHHIll 20cN00apcoKiil
dianvnocmi (cm. 206 KK Ykpainu)
OcHoBHUM Oe31ocepeiHiM 00’ EKTOM OcHOBHUM 0€3I0CEPEIHIM 00’ EKTOM
CYCIIJIbHI BITHOCUHHU Y chepl OXOPOHU CYCIIUJIbHI BITHOCUHHU Y cepi
npaBa BJIacHOCTI [5, ¢. 528]. 3a0e3MeYCHHSI HAJIS)KHOTO 3IHCHCHHS
rOCIOAaPChKOT NISNTBHOCTI, 30KpeMa B
JacTHHI 3a0e3meueHHs: CBo00 U
1 IMPHEMHMITBKOL TISUTBHOCTI [5, ¢. 605].

2. 3a norepmijinMu Bil KpUMIiHAJIBHOTO MPABONOPYLIEHHS
Bumazannsa (cm. 189 KK Ykpainu) Ilpomudia 3aKkouHill 20cnodapcoKiil
oianvnocmi (cm. 206 KK Ykpainu)
[ToTepminmmu € Oyab-5K1 0coOu ab0 X [ToTepminmmu € 0ocobH, siKi 3aiMaIOThCS
Omu3bKi poandi [3]. 3aKOHHOIO TOCIIOIaPCHKOIO isUTBHICTIO
a00 X 61m3bKi ocoom [3].
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3.

KPUMiHAJBHOT0 PABONOPYIIEHHS

3a 3micTOoM npex’siBjieHOI BUMOIH SIK 03HAKH 00’€KTHMBHOI CTOPOHU

Bumacanuna (cm. 189 KK Ykpainu)

IlIpomuoin 3aKoHHill 20cN00APCHKIL
dianvnocmi (cm. 206 KK Ykpainu)

Bumora nepenaui uyxoro maitHa uyu
MpaBa Ha MaiiHO a00 BUMHEHHS Oy/1b-
SKUX JII MAaHHOBOTO XapakTepy [3].

[IpotunpaBHa BUMOTra IPUIHHUTH
3aliMaTUCs TOCIIOAPCHKOIO JISIBHICTIO
91 OOMEXUTH 11, YKIIACTH YyTOay a00 He
BUKOHYBATH YKJIAJCHY YTOy, BAKOHAHHS
(HEBHKOHAHHS ) IKOT MOXKE 3aIOIISITH
MaTepianbHOI KO 60 0OMEKUTH
3aKOHHI MpaBa Yd IHTEPECH TOT0, XTO
3aiMa€eThCs TOCIOIAPCHKOIO MTISIbHICTIO

3.

4.

3a 3MicTOM MOrpo3, siKi CynmpoBOIKYHOTh HE3AKOHHY BUMOTY

Bumazannsa (cm. 189 KK Ykpainu)

IIpomuoia 3aKOHHIl 20CNO0APCHKI
dianvrnocmi (cm. 206 KK Ykpainu)

ITorpo3za 3acTocyBaHHSI HACUJIBLCTBA HA/T
MOTEPHIIUM YU HOTO OJIM3bKUMHU
pOoaMYaMU; TTOTPo3a OOMEKUTH MpaBa,
cB000 M 200 3aKOHHI IHTEPECH ITUX 0Ci0;
IIOTpO3a TMOIMIKOKCHHS Y 3HUILICHHS
IXHBOTO MaiiHa ab0 MaiiHa, 1110
nepeOyBae B iIXHBOMY BiTaHH1 UM I
OXOPOHOIO; MOTPO3a PO3TOJIOMICHHS
B1JIOMOCTEH, SIK1 MOTEPIIIUN YU HOTO
OJIM3bK1 poiuyil 0a)karoTh 30€perTu B
taemauI (4. 1 ct. 189 KK Ykpainn);
oTpo3a BOMBCTBA; MOTPO3a a0 TisTHHS
TSYKKUX TIJIECHUX YIIKOJKEHb (Y. 2 CT.
189 KK VYkpaiun) [3].

ITorpo3a 3acTocyBaHHSI HACWJIBLCTBA HA/T
NOTEPNUIMM a00 OJIM3bKUMU HOMY
ocobamu; Orpo3a MOMIKOKEHHS YU
3HUIICHHS IXHBOT'O MaitHa a0o
3aXOIJICHHS ITICHOTO MaiiHOBOTO
KOMILIEKCY, HOTO YacCTUHU, Oy 11BEIb,
CIIOPY/I, 3eMENBHOT TUISTHKH, 00’ €EKTIB
OyIIBHUIITBA, IHITMX 00’ €KTIB Ta
HE3aKOHHOT'O MPUIMTMHEHHS a00
00OMEXEHHS TISIJILHOCTI HA IIMX 00’ €KTax
Ta 0OMEXKEHHsI IOCTYyIy A0 HUX (4. 1 cT.
206 KK VYkpainu); norpo3a BOMBCTBA;
MOrpo3a 3aMOISTHHS TSKKUX TUIECHUX
yikokeHb (4. 2 ct. 206 KK Ykpainn)

[3].

5.

3a cy0’€KTOM KPUMIHAJIBLHOIO NPABONOPYILICHHA

Bumazannsa (cm. 189 KK Ykpainu)

Ilpomudia 3aKonHITl 20cN00apCHKIll
dianvnocmi (cm. 206 KK Ykpainu)

Cy0’eKT 3arayibHuil — (hi3udyHa OCyaHA
oco0a, sIKa Ha MOMEHT BUMHCHHS
BIIMOBITHOTO KPUMIHATIBLHOTO
MPaBOIOPYIICHHS Aocsria 14-piuHoro
BIKY [3; 5, c. 530]

Cy0’eKT 3arajibHuii — (p13U4HA OCyIHA
oco0a, sIKa Ha MOMEHT BUMHCHHS
BIJIMOBITHOTO KPUMiHAIBLHOTO
MPaBOMNOPYILIEHHS 10csria 16-piyHOro
BIKYy [3; 5, c. 606].

688




BucHoBku. Takum 4YHHOM, pE3IOMYIOYM BCE BHILNE HaBelIEHE, CIil
KOHCTaTyBaTH, IO po3MexyBaHHi «Bumaranus» (ct. 189 KK Vkpainu) Bin
«IIpoTuaii 3akoHHINA Tocmoaapcbkii nisuibHOCT (cT. 206 KK VYkpainu) 3aiiicHeHO
caMe Ha OCHOBI BCTAHOBJICHHS TakuX OOOB’SI3KOBMX O3HAaK OCHOBHHX CKIIAIB
JOCIIKYBAaHUX KPUMIHAJIBHUX TPABONOPYIIEHb $K: OCHOBHHMH Oe3mocepeHin
00’€KT, TIOTEpHiai, CYCHUJIbHO HeOe3neuHe MisHHS (BUMora, TMO€JHaHA 3

BIJIMTOBITHUMH TTOTPO3aMH) Ta Cy0’€KT KPUMIHAIBHUX TIPABOTIOPYIIEHb.
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