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KAHIUAAT PUINIHUX
HayK, 10EeHT

Jlesiki NMTAHHSA PeryJlOBaHHSA
MPOLECYaAJTbHOT0 MOPAAKY CKACYBAHHS
YCUHOBJICHHSI

Uunnnii Cimelinnit xomexc Ykpainm (mami — CK Vkpainum [1])
OPUAITUB  JOCTaTHRO yBarM NHUTaHHSAM MPAaBOBOTO PETyIIOBaHHS
IHCTUTYTY YCHUHOBIEHHs. Tak, 3alpoBaPKeHO CYHOBHH IMOPSIOK YCH-
HOBJICHHS JIiTeH, nepeadaueHi HOBI MpaBuiIa J0CYAOBOI IPOILEIY-
PY BUSIBICHHS Ta OOJNIKY AiTeH, SIKi MOXXYTh OyTH YCHHOBIICHI, YiTKO
chopMyabOBaHI YMOBH, 32 SIKUX JOTYCKA€ThCSl yCHHOBJICHHS, BU3HAYCHI
MiICTaBM BU3HAHHS YCUHOBJICHHS HEIIHCHUM Ta HOTO CKacyBaHHS TOILIO.
[Ipu npoMy 3aKOHOABEIb ACTAIBEHO BPETYIIOBAB 0COOIMBOCTI CYIOBOTO
pO3WIsiAYy CIIpaB MPO YCHHOBIEHHS B 1. 5 po3ainy [V LusineHoro mpo-
1ecyanbHoro kouekcy Ykpainu (mani — LIITK Ykpaiuum). [2]

BonHovac npuCKITUIMBICTh 3aKOHOABIISI B TMTAHHSIX PETYIIOBaHHS
npolecyagbHUX 0COOTMBOCTEH PO3MIALY CIpPaB PO YCUHOBJICHHS MPH-
3BeJia JI0 «HOPMAaTHBHOTO IrHOPYBaHHS CyHOBOI MPOLEIyPH CKacyBaH-
HSl YCHHOBJICHHS. BU3HAYMBIIM MOXIUBICTh CKacyBaHHSI YCHHOBIICHHS
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BUKITIOYHO B CYIOBOMY TOPSIKY, 3aKOHOJABEIH> 0OMEXHUBCS (HhOpMyITro-
BaHHAM B CK YKpaiHu TpboX cTaTei, OHa 3 IKUX MICTUTh IIPOIECyaTbHi
HOPMH, TIPUCBAYEHI MEPETiKy oci0, sIKi MalOTh TPaBO Ha 3BEPHEHHS 10
Cydy 3 TI030BOM TIPO CKacyBaHHS ycwHOBIEHHS (CT. 240). BpaxoByto-
YU BIJICYTHICTH MPOIECYaJbHO-TIPABOBOTO MEXaHI3MY pETyIIOBaHHS
MPOBAKEHHS Y CTIpaBaX MpPO CKACyBaHHS yCHHOBIEHHS, aKTYAJbHUM
BUJIAE€THCS TOCHIDKEHHS TPoOIeM po3IIsiLy 1i€i Kareropii cpas B Cy-
JIOBOMY TOPSIAKY.

Bapto 3ayBaxkurtn, 1m0 mpoOneMi YCHHOBIEHHS SK IHCTHUTYTY
ciMelfHOTO TmpaBa B HAyKOBId JiTEpaTypl MPHIIJIEHO IOCTaTHBO
yBarn B mpairgix H.L.barypina, B.C. Tomanuyka, [.B.)Kuninkosoi,
JIL.M.3inkoBcrkoi, O.M.Kamitenko, I.B.Kopampuyk, 3.B.PomMoBCBHKO],
CA.dypcen, HO.C.Uepsonoro, S.M.llleueHko Ta IHIIMX BYCHHX.
YacTKkoBO pO3MIANAIOTHCS MHUTAHHSA CYJOBOTO TOPSAKY YCHHOBJICHHS.
3okpema, Ha piBHI gucepramniinoro mociimkenas O.0.[paboBcbkoro
OyJI0 TIpoaHai30BaHO IMPOIeCyaTbHI OCOOTMBOCTI YCHHOBIICHHS MiTEH
inozemuumu tpomansHamu [3], T.A.CTosHOBOIO — TIpolecyaitbHi
0COOIMBOCTI PO3IVISAY CIPaB PO YCHHOBICHHS TPOMAITHAMH YKPaiHU.
[4] BomHO"ac B HayKOBHUX PO3POOKax CyTOBOMY IIPOBAKCHHIO Y CITpa-
Bax MPO CKACyBaHHA YCHHOBIEHHS TPHIUISUIACS yBara TUIBKH B 3a-
ranpHUX pucax. [IpoTe KOHKpeTHI MPaKTUYHI MUTAaHHS CYIOYHMHCTBA Y
BH3HAYEHIN KaTeropil crpaB BUMararoTh OUIBII TTOBHOTO Ta CHCTEMHOTO
JIOCITIKEHHS.

U.1 c1.238 CK VYkpainu nependadeHo, o yCHHOBIECHHS MOXKe OyTH
ckacoBaHe 3a pimeHHsaM cyny. [Ipu npomy anamnis ct. 240 CK Ykpainn,
SIKOI0 BH3HAYEHO MPABO KOHKPETHUX 0Ci0 Ha 3BEpHEHHS JO Cymy 3 II0-
30BOM TPO CKacCyBaHHS YCHHOBJICHHSI, JO3BOJISIE 3p0ONTH BUCHOBOK, 1110
O3 TMi€] KaTeropii CIpaB BiqOyBAETHCS B TIO30BHOMY IPOBAKCHHI.
Komgnaux 1HIMX HOpM, SKi O MICTHIJIM CTIeniaibHi MpoIecyalbHi IpaBu-
Jla PO3IJLIAY CIpaB MpO CKACYBaHHS YCUHOBJICHHS, HE MicTuTh Hi CK
Vipaian, vi HIIK Yipainn. Lle, B cBOIO 4epry, T03BOJISE CTBEPIKYBATH
PO 3aCTOCYBAHHA CyIaMH IPU PO3IVISAI TAaKUX CIIPaB 3arajibHUX Mpo-
HeCyaJbHUX MPaBWII 3IHCHEHHS CYT0UYMHCTBA, Iepea0aueHuX PO3IiIoM
T LIIK Ykpainn.

3Bakalouy Ha JIETANbHY PETIaMEeHTAIlil0 CYJOBOTO PO3IVISAY CIIPaB
MPO YCHHOBJIIEHHS, BiJCYTHICTh CIEI[ialbHUX IPOLECyaTbHIUX HOPM
IIOI0 PO3IVISIy CIpaB PO CKACyBaHHS YCHHOBJICHHS ITUBYE. AJDKe
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CKacCyBaHHS YCHHOBJICHHS HE MEHII 3HAYMMUN IOPUIANIHUN (HaKT, KU
MIPUIIAHSAE BIIHOCHHM YCHHOBJICHHS, IO HETaTUBHO MOXKE BIUIMHY-
TH K Ha YCHHOBJIEHY AWTHHY, TaK 1 Ha yCHMHOBmOBaviB. [lincynHicTs,
CKJIaja oci0, SKi OpaTMMyTh y4acTb Yy CIIpaBi, OCOOJMBOCTI BUMOT, IO
Mpe.’ IBISIOTHCS B CyAi (TIpeAMET 1 MMiJICTaB! MO30BY), OCOOIUBOCTI J10-
Ka3yBaHHS y CIIpaBi, 0COOIMBOCTI pyXy crpaBy (IIIATOTOBKA CIPaBH 10
PO3TIISALY, MOKITUBICTH 3209HOTO PO3MIIALY CIIPABH, TPOOIEMH BUKOHAH-
HS pIIIEHHS Cy[ly) — MUTAHHSA, SIKi CTAHOBIISATH MPAKTUYHUHN 1HTEpEC K
JUTSL CyAJIIB, Tak 1 U1t 0ci0, Kl OepyTh y4acTh y pO3IVISIi CIPaBU MPO
CKacCyBaHHS YCHHOBIICHHS.

B mpomy KOHTEKCTI BapTO 3ayBakKWTH, IO MPOIECyalbHE 3aKOHO-
nmaBctBo Mommou (ct. 293 HIIK) [5], Pociticekoi @enepartii (cT.275
HIIK) [6] MicTUTh HOPMH, IKUMH 3aKPIMJICHO MPABHUIIO PO3MIIALY CIIpaB
PO CKacyBaHHS YCUHOBJICHHS B MOPSAIKY MO30BHOTO ITPOBAHKEHHSI.

Cr. 1177 HIIK ®panmii nependadae mopsIoK CKacyBaHHS IIPO-
CTOTO YCHHOBJIEHHS. 30KpeMa, B HOPMI 3a3HAYa€ThCs, IO CIIpaBa
po3rsgaeTbes: 1) 3a mpaBUIaMH MTO30BHOTO MTPOBA/KEHHS; 2) B 3aKpHU-
TOMY CyZOBOMY 3acCiJiaHHI IicIs Ofiep>KaHHs BUCHOBKY OPTaHiB IMPOKY-
parypu. [7, 293]

Bognowac cmim koHCTaTyBaTH, IO 1HO3EMHHM 3aKOHOMABEIh HE
BIA€THCS B JIETAIBbHY pemIaMEHTAIiI0 MPOIEIypH PO3IISAY CIpaBH
MpO CKacyBaHHS yCHHOBIICHHS, aje MPHHAWMHI MpOLECyaJbHUH 3a-
KOH Tiependadae MOXKIHUBICTh PO3IVISAY Takoi CIpPaBU B TO30BHOMY
MIPOBA/KEHHI.

TakuM YHMHOM, BHIIEBUKJIAAEHE CBITYUTH TPO HEIOCTATHICTH
CHEIiaIbHUX TPOIECYalbHUX HOPM, SKHUMH PETYIIOE€ThCS MOPSAIOK
pO3MIIAY B Cydax cChpaB Mpo ckacyBaHHs ycuHOBiIeHHs. Hopmu CK
VYKpainy, IKUM IOPUTAMAHHUNA MPOLIECYaJbHUN XapakTep, YaCTKOBO 3a-
MOBHIOIOTH II0 MporanuHy. be3yMOBHO, 3 MPaBOBOi TOYKH 30pYy TaKy
CUTYyaIlif0 HE MOYKHA BBa)KATH MPaBUIHLHOIO, @ TOMY, HEOOX1THI Ji€B1 3a-
XOJIY, CIIPSIMOBaH1 Ha BUPIIIeHHS 11i€l mpobiemu. B iboMy KOHTEKCTI, Ha
Hamry mymKy, po3ain 11 guanoro IIIIK Ykpainu momiibHO JOTIOBHUTH
HOBOIO TNIaBOtO «[IpoBamKeHHS Yy CIMEHHUX CTIpaBaxy.

[ToBeprarouncek 10 0COOIMBOCTEH PO3MISAAY CIIpaB MPO CKAaCyBaH-
HS YCHUHOBJICHHSI, BApPTO BiI3HAYUTH, IO 3TiHO 3 BUMOTAMH 4.2 CT.
238 CK ckacyBaHHS YCHHOBIICHHS HE JIOITYCKAETHCS IMICIS TOCATHEHHS
muTHHOIO TOBHOMITTA. [Ipore m.2 4.2 ¢1.238 CK VYkpainu Haromjomrye,
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SKIIIO MTPOTHUIIPABHA MTOBEIIHKAa YCHHOBJICHOTO, YCHHOBIIIOBAYA 3aTPOXKYE
KHUTTIO, 3I0pPOB’I0 YCHHOBIIOBAaYa, YCHHOBJIEHOTO a00 IHIIMX YJICHIB
ciM’1, yCHHOBIIEHHSI MOKe OyTH CKAaCcOBaHE MICIsI JOCSTHEHHS TUTUHOIO
TTOBHOJIITTSI.

Kpim TOro0, y BHMagKax yCHHOBIIEHHS TTOBHOJITHROI 0COOM HOPMHU
CIMEWHOTO 3aKOHOJABCTBA MEePea0aIarOTh CKACYBaHHS 1 IIBOTO YCHHOB-
JICHHSI, SKIIO BOHO BiJOyBAa€THCS 32 B3aEMHOIO 3OO0 YCHHOBIIOBaYa 1
YCHHOBJICHOTO a00 Ha BHMOTY OJHOTO 3 HHX, SKIIO CIMEIHI BiTHOCHHU
MK HUME He ckinammces (4.3 cT.238 CK Ykpainn).

3rimmo 3 cT. 238 CK Vkpainm mns ckacyBaHHS yCHHOBIICH-
HS 3aiHTEpecoBaHa 0co0a MOBWHHA 3BEPHYTHCS i3 IMO30BOM O CYY.
Bignosimgao mo ct.240 CK Ykpainu mpaBo Ha 3BEpHEHHS JI0 CYIy 3 TI0-
30BOM IIPO CKaCyBaHHS YCHHOBJICHHS MAlOTh:

1) Garpku;

2) ycuHoBIIOBad. 3akoHomaBenps B 1.3 4.l ct. 238 CK Vkpainu
ONTHI€I0 3 TIACTaB CKAacCyBaHHS yCHHOBJIICHHS Iepen0adnB CHTYAIlilo,
KOJIM MK YCHHOBIIOBa4eM Ta YCHHOBJICHOIO TUTHHOIO MOXYTh CKJIa-
CTHCSI, HE3aJISKHO BiJ] BOJI YCHHOBIIIOBa4Ya, CTOCYHKH, SIKi pOOJISATEH HE-
MOYKJINBHMH IXHE CIUIbHE MPOXKMBAHHSA 1 BUKOHAHHS YCHHOBIIIOBaYeM
CBOiX 0aThKIBCHKHMX 000B’s13KiB. Ojpa3y BUHUKAE JIOTIYHE TUTAHHSA — YU
TIOTTUTHHO CKAaCcyBaTH YCUHOBJICHHS, SIKE HE BIMMTOBITAE iHTEpecam JAUTH-
HU, OCKUTBKHM BUXOBAaHHS B CIM’T HEMOXKIIMBO 3 KOHKPETHUX MPUYHH, YU
30epiratu 0ro, yCBIZOMITIOIOUH «IIIKiIJTHBICTH» Takoro BuxoBaHH. 1o
BHCTYIIaTUME MPIOPUTETOM — IHTEPECH IWUTHHH Y IHTEPECH yCHHOB-
moBada? SIKII0 BpaxOBYBaTH TUIBKHM IHTEPECH AUTHHHU, MM TaKUM YH-
HOM MPUMYIIYEMO YCHHOBIIIOBaYa BUKOHYBaTH OaTHKIBCHKI 00OB’S3KH,
PO3YMIFOUH HEMOXKJIUBICTh 3a0€3MEeUCHHS CTA0UTBPHIX Ta TapMOHIMHIX
YMOB JIsl SKHTTS CaMoi AWTHHH. Myum Ha 3ycTpiy YCHHOBIIOBAuY,
MopyuIyeMo TrapanTtoBane KokHoMmy cT. 4 CK Vkpaiau mpaBo Ha mpo-
KUBAaHHA B ciM 1. 30amaHCyBaTH B Takiil CUTYyaIlil iIHTEpECH yCHHOBICHOT
OUTHHA Ta YCHHOBIIOBada ckiafgHo. [IpoTe momepenuT ckacyBaHHS
YCHUHOBJICHHS 3 MmincTaB, 3akpimieHnx 4.1 1 4.3 ¢1.238 CK VYkpainwm,
MOYKJIMBO. 3aKOHOJIABII0 BApTO 3BEPHYTH yBary Ha TaKky IPOLEAYDY,
SAK TIepeaycHHOBIIOBaHM mepion (BemukoOpuranis, Kamama, CLIA,
IBeiinapist) abo mepeaycuHoOBIIOBaHEe BUxoBaHHs (CioBauy4nHa), 3a 10-
TTOMOTOI0 SIKOi BiIOYBa€ThCs 30IMKCHHS KaHAMIaTa B yCHHOBIIOBAYI 3
JUTHHOIO Ta 3a 4ac SKOr0 MOYKHA BU3HAYWTH, 4U Oye caMme 1€ YCHHOB-
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JeHHs (MK KOHKPETHUMH KaHAWJaTaMy B YCHHOBITIOBaUi Ta TUTHHOIO)
BIJIITOBIZIaTH iHTEpecaM AUTHHH, 3a0e31euyBarh il ciMeiiHe BUXOBaHHSI.
[Ticns 3aBepIIeHHS IepeTyCHHOBIIOBAHOTO MIEPi0Y, TPUBAIICTH SKOTO B
PI3HEX JepKaBax CTAaHOBHUTH Bix 6 10 12 MicsAIiB, BIAMOBIIHI COIiambHI
CITy’)kKOM TOTYIOTh JOKYMEHTH, B AKHX (DIKCYIOTHCSI YMOBH CIIIBKUTTS
YCHHOBIIIOBAYiB 3 JUTHHOIO Ta MICTITHCS KOHKPETHI BHUCHOBKH 1
TIPOTIO3HII], IO CIYTYIOTh IMiICTABOIO TSI YXBAJICHHS CYIOM PilllCHHSI.
Ha mamry nymxy, B CK Ykpainu HeoOXiqHO mepen0adunTy MMOT0KECHHS,
siKe O PEeTyIoBAI0 OCOOIMBOCTI MEPETYCHHOBIIOBAHOTO BUXOBAHHS SIK
000B’I3KOBOT CKJIAJI0OBOI YCHHOBIICHHS;

3) omikyH, mKITyBanbHUK. Ha JyMKy nesiknx BYSHHX, TPaBOo OIMIKYHa,
MKITyBaJIbHUKA Ha 3BEPHEHHS JI0 CYAY 3 TI0O30BOM IIPO CKACyBaHHS YCH-
HOBJICHHS TTOB’5I3aHO 3 BUITAJKaMH, KOJM YCHHOBIIOETHCS AUTHHA, HAJ
STKOFO OYJIO BCTAHOBJICHO OTiKY a00 TiKITyBaHH:, 00 AUTHHA, HAJ| OaThKa-
MU sTKOi Oyta BcTaHOBIIEHA otmika. [8, 14] [IpoTe 3 Takoro MO3HIIE0 BapTO
He noroguTHca. CTaryc OmiKyHa, MiKITyBaJbHUKA TUTHHH BTPA4a€ThCS,
KOJIM PILIEHHS Cy[Ay NMPO YCUHOBJIEHHA HaOMpae 3aKOHHOI CHIIM 1 YCH-
HOBJIIOBaY CTAa€ 3aKOHHUM IMPEJCTAaBHUKOM YCHUHOBJIEHOI IUTUHHU. Y
KOJIMIIIHIX OMiKYyHIB, MKITyBAJIbHUKIB BiJICYTHI 3aKOHHI Ti/ICTaBU 3BEp-
HEHHS JI0 CyAy 3a 3aXHCTOM IIPaB Ta IHTEPECIB KOJIHUIITHIX ITi IO THHX.
i ocoOu y BUManKy iCHyBaHHS YiTKHX ITiJICTAaB Ta HAsBHOCTI JOKa3iB
HEBIJTIOBITHOCTI YCHHOBJICHHS IHTEpEeCcaM TUTHHN MAlOTh IIPaBO 3BEPHY-
THCS 0 OpPTaHy OIIKM Ta MIKIyBaHHs, SKui 3rigHo cT. 235 CK Ykpainu
3IHCHIOE HATIS 33 IOTPUMAHHM TPaB IUTHHH, SKa YCUHOBIICHA;

4) opraH OMIKHM Ta MIKJIyBaHHS. Y4acTh B Il Kareropii crpas op-
raHy OMIKM Ta MKJIyBaHHA 00yMOBJICHA 3aiHTEPECOBAHICTIO JEPKaBH B
HAJIE)KHOMY 3aXHCTi Cy0’ €KTHBHHX ITPaB yYaCHUKIB CIMEWHUX BIJHOCHH.
Cr. 45 HIIK Vkpainu nepenbadyae i GOpMHU ydacTi opraHy OMIKH Ta
MIKIyBaHHS B TPOIIECi: Tepiia — MOAAHHS IO30BY IPO 3aXHCT MPaB
iHmmx oci6 (4. 1); apyra — y4acTb B cripaBi JiIsl TOJaHHS BUCHOBKIB Y
CIIpaBi 3 METOIO 3iMCHEHHS MOKJIAJCHUX HAa HHOTO OOOB’S3KIB Ta IS
3axXHUCTy MpaB TPOMAJISH Ta iHTepeciB nepxasu (4.2). [Ipu upomy 3rimHO
3 1.4 c1.19 CK VYkpainu mpu po3misiai CyIoM CIIOpiB IMIOAO0 CKacCyBaH-
HSl YCHHOBIIEHHS, HE3aJEeKHO BiJ (aKkTy MOJAAHHA OPraHOM OIIKH Ta
MKITyBaHHS TIO30BHOI 3as1BH JI0 Cy/y, y9acTh MPEICTaBHUKA IIbOTO Opra-
HY € 000B’A3KOBOIO;

119

ALALALDHI OIOHRhUITUdOI dIhVI VICIUL 9NIVAI XUIONAVH MUHJIIE



120

3BIPHUK HAYKOBUX IPAIlb BUKJIAJAYIB FIOPUINYHOI'O IHCTUTYTY

Jlorsinosa Mapisi Bosioqumupisaa

5) TpOKypop, ydacTh SIKOTO CIpSMOBaHAa Ha 3aXHCT IHTEPECIB
YCHUHOBJICHOI IUTUHH;

6) yCUHOBIICHA IUTHHA, KA JOCSTIIA YOTUPHAAISTH POKiB. 3TiTHO 3
4. 1 ¢1.18 CK VYkpainu iHiLiIOBaTH MOPYIIEHHS CIPaBU MPO CKAaCyBaHHS
YCHUHOBJICHHS MOK€ NHUTHHA, sKa mocsaria 14 pokis, mumsixoM Oe3moce-
PEnHBOTO 3BEPHEHHS JI0 CY/Y.

Sxmo quTrHA He qocsia Biky 14 pokiB, ii iHTepecu Oyze mpencran-
JISITH OPTaH OMIKH Ta MIKITyBaHHS IIISIXOM IIpe]T’ SIBIEHHS 10 CY/Y T030BY
BiJ ii iMeHi Ta B ii iHTEepecax.

B mpoMy KOHTEKCTI BapTO 3ayBa)KUTH, 110 0COOHM y Bimi Big 14 mo
18 poKiB € YaCTKOBO Mi€3MATHUMH i, 32 3araJbHUM MPABUJIOM, BOHHU HE
MOXYTh CaMOCTIHO 3BEPHYTHCS 10 CyAy 3 BHMOTOIO PO CKACyBaHHS
YCHHOBJICHHS 1 3aXHINATH CBOi MpaBa B 3ajli CyA0BOTO 3aciganHs. Tomy
PO CBiif HaMip CKacyBaTH YCHHOBIIEHHS HETIOBHOIITHS 0coba Mae mpa-
BO MOBIJIOMHUTH OpPraHy OIKH Ta MiKJIyBaHHS 200 MPOKYPOPY, SKIIO PaKTt
YCHHOBJICHHS HE € /ISl AUTUHU TAEMHUIIEI0. B TakoMy BHUIMAIKy OpraHu
OIIKH Ta MIKIyBaHHA a00 MPOKYpPOp, KEPYIOUNCH MOJIOKEHHSIMH CT. 45
IIIK Ykpainu, MarOTh IIpaBO 3BEPHYTHUCS 10 CYy 3 I1030BOM IIPO CKa-
CyBaHHSI YCHHOBIIEHHS B iHTepecax AWTWHU. lIpu 1ipoMy mo3uBadeM y
crpaBi OyJe YCHHOBJIEHA AUTHHA SK YYaCHUK CIIPHOTO MaTepialbHOTO
npaBoBigHOMIEHHS. OpraH OIKHU Ta MIKIYBaHHSA, K 1 IPOKYPOP, B IHO-
My BHUIAJKy 3aiiMarOTh B MPOIIEC] CTAHOBHIIE MPOIIECYAIbHOTO MTO3MBA-
4a Ta HAAUIAIOTHCS IIPaBaMU Ta 000B’ I3KaMH TI03UBava TiJTHKU B MPOIIE-
cyanpHOMY 3HaueHHi [9, 10], - MaroTh y crpaBi TiJIbKK MPOLECYaTbHUH
iHTepec, 30KpeMa 3aXUCT IHTEePECiB YCHHOBIEHOI JUTHHH.

Bognougac 3mict ct. 240 CK Ykpaiau i3 BpaXyBaHHSIM BHIIE CKa3a-
HOTO TIoTpedye KopuryBaHHA. [[OpiBHIOIOUN MMiICTABH JJISI CKACyBaHHS
YCHUHOBJICHHS 200 BU3HAHHS HOTO HEJINCHUM, HE BOAYA€THCS JIOTIUHUM
BU3HAYATH €IMHO-CIIIBHUHN JJIs1 IBOX CaMOCTIHHHUX (HOPM MPUITHHEHHS
YCHUHOBJICHHS TIEPEITiK 0c¢i0, sSKi MalOTh MPaBO Ha 3BEPHEHHS 10 Cydy 3
BianoBinHUM mo3oBoM. Ha Hamry aymky, B CK Yipaiau ciif 3anposau-
TH JIB1 OKpeMi HOPMH, Of[HA 3 SKHX YiTKO O BU3Hadaa Kojo oci0, sIKi Ma-
IOTh TPaBO 3BEPHEHHS /10 CyIy 3 O30BOM PO BU3HAHHS YCHHOBJICHHS
HEIIHCHUM, ApyTra — MICTHJIA TIEPENTiK THX, XTO Ma€ MPaBo MpeA IBISATH
PO CKacyBaHHS MI030B YCHHOBJIEHHS. [Ipn IboMy BpaxoByO4H TO3HIIIIO
aBTOpA IIi€i CTATTI MO0 HEIOMIILHOCTI 30epeKeHHS TaKol (opMH MpH-
MUHEHHS YCUHOBJICHHS K BU3HAHHA Horo HexiicHuM [10, 67-70], Bu-
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npaBaaHuM Oyne Kpok 3akoHomasi crartio 240 CK Ykpainu Bukiiactu
B HACTYIHIN pelaKiii:

«Crarts 240. Oco0wu, sSKi MarOTh IIPaBO HA 3BEPHEHHS IO CYIY 3 I10-
30BOM IIPO CKaCyBaHHS YCHHOBJICHHS

[IpaBo Ha 3BEpHEHHS 10 CyIy 3 TIO30BOM TPO CKAaCyBaHHS YCHHOB-
JICHHSI MAIOTh YCHHOBIIIOBAY, OPTaH OIIKH Ta MIKJIyBaHHS, TIPOKYPOp, a
TaKOX YCHHOBJICHA JTUTHHA, SIKa JIOCSTIIa YOTHPHAALATH POKIBY.

Orxe, Buxonasun 3 OykBanpHOTO TymMadeHHs cT.240 CK VYkpainu,
CJIiI KOHCTaTyBaTH, IO KOJIO OCi0, sIKi MafOTh MPaBO BHMAaraTH CKacy-
BaHHS YCUHOBIICHHS, HE MOXe OyTH po3mupeHe. He momibHO HagaBatu
MPaBO Ha 3BEPHEHHS J0 CyAy 3 MTO30BOM IIPO CKACYBAHHS YCHHOBJICHHS
1HIIMM 0co0aM, iHTepecH SIKUX KOIHUM YMHOM He 3a4inaroThes (hakToM
yCHUHOBJICHHS. TOMy HaBiTh BIAMOBIAHI OpraHizamii, JiSUTHBHICTH SKHX
OB’ sI3aHA 13 3aXMUCTOM TIPaB JIiTEH, a TAKOXK OKpeMi 0coOn (HATTPHUKIIA,
pOIWYi YCHHOBJICHOI TUTHUHN ), SIKI BBAYKAIOTH, 1110 YCHHOBIICHHS ITiJIsITae
CKaCyBaHHIO, TIOBUHHI MOBIIOMJIATH TPO (HaKTH MOPYIICHHS 1HTEpEeciB
MUTUHU OpraHaM OTIKH Ta MIKIyBaHHS a00 MPOKYpOpY, SIKi CAMOCTIHHO
BUPIIIYIOTh MMUTAHHS PO HEOOXiAHICTh HANpPaBICHHS BiJIIMOBIAHOI BU-
MoTH 10 cyny. Take TBepmkeHHs moBHicTio Biamosinae LIIK Ykpainnm,
HOPMH SIKOTO 3aKpIILTIOIOTh MPaBO Ha 3BEPHEHHA 10 CyIy IPOKYypopa,
OpraHy OIIKM Ta MIKJIyBaHHA, CTAaTyC SIKUX 3000B’S3y€ MPEACTaBISATH
iHTepecH iTeil, B TOMy YHCIIi i YCHHOBIIEHHUX, Y BCIX BHIAJKaX, KOJIH 1€
HeoOxiaHo. KpiMm Toro, HEe MOXKHA T03BOJISITH BTPYYaHHS B CIIPaBH CiM’1
0ci0 31 CTOpPOHH, SIKi HE MAIOTh TpaBa 3MIHCHIOBATHA HATIIIA 32 JisMU 1l
YJICHIB 1 HE HAIIJICH] TIpaBaMH, IO IMiIJISTAI0Th 3aXHCTY.

3a 3araJpbHUM MPABWIJIOM, BUMOTA IMO3UBaya MPO CKACyBaHHS YCH-
HOBJICHHSI, TPEeM SABISEThCS YCHHOBIOBadaM. 100TO B LWX CIpaBax
BIJIITOBiTauaMU B O1TBIIIOCTI BUITAIKIB BUCTYIIAIOTh YCHHOBITIOBAYI.

SIKIO AWTHHY YCHUHOBWIIM TIOJAPYKKS, TTO30B TIPEA SBISETHCA 0
o0uaBox. He € BUKIIOYEHHAM Tpes ABICHHS MO30BY IMPO CKACYBaHHS
YCHHOBJIEHHS 10 OTHOTO 3 IOAPYOKS yCHHOBITIOBAYIB, SIKIIO, HAPUKIIA/,
BOHH PO3PHBAIOTH IITI00, )KUBYTH OKPEMO, HEOJHAKOBO BiTHOCSTHCS 10
BHUXOBAaHHS JUTHHHU TOIMIO. He € BUKITIOUEHHSM CHUTYaIllil, KOIU ONWH 3
MOAPY>KKST MOXKe OyTH BIAMOBiZaYeM 3a IMO30BOM ITPO CKACyBaHHS YCH-
HOBJICHHS, & APYTUI — PO BU3HAHHA YCHHOBJICHHS HENIWCHUM. Y BH-
MajKax YCHMHOBJICHHSA JWTHUHHU BITYMMOM, OCTAaHHI MOYKE BHCTYIIATH
BIJIITOBITAYEM.
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VY Bunaakax, koau OaThbKaMm SIK TO3WBadaM HEBiOMO, XTO YCH-
HOBHB iXHIO JUTHHY, IO30B NP0 CKAaCyBaHHS YCHHOBJICHHS MOXe
MIpe.’ IBISATUCS. OpTaHy OMIKM Ta MKIyBaHHS. Takui MiaxXix TO3BOJISE
30eperTv TAEMHHIIIO YCHHOBIICHHSI.

SIKIII0 BiATIOBia¥eM 110 CTIpaBi BUCTYTIA€ OPTaH OIIKH Ta MiKJTyBaHHS,
Mo TIpen’ IBJICHHS TI030BY 10 HHUX TOBIIOMIISIETHCSI YCHHOBIIOBadY. BiH
Mae€ TpaBo OpaTw y4acTh y CIpaBi SK CIIBBIAMOBIAaY. AJie IIIM TIPaBOM
BiH MOXE HE CKOPHUCTATHCA, He OakKalo4W PO3TOJOIIYBAaTH TAEMHHMIIIO
YCHUHOBJICHHS.

[To30B mpo ckacyBaHHA YCHHOBIEHHS MOXe TpPEI SBUTH U yCH-
HOBITIOBaY. Y TaKOMY BHIAJKY, yCHHOBJICHA TUTHHA BikoM Bix 14 mo 18
POKIB OyJe BUCTyNaTy HaJEKHUM BiJIMOBiadeM y crpasi. Y pasi, KOIU
BiJINIOBi/1aueM Yy CITpaBi PO CKaCyBaHHSA YCHHOBJICHHS € yCHHOBIJICHA JTU-
THHA y Bili 10 14 pokis, i mpaBa Ta iHTEepecH Oyae MpeACTaBIATH 1 3a-
XUINATH 3aKOHHHUH MPEICTaBHUK B 0CO01 MPOKypopa Y MpencTaBHUKA
OpraHy OITIKH Ta MIKITyBaHH.

TakuM 9YUHOM, Y CIpaBax MpO CKACyBaHHSA YCHHOBJIEHHS B SKOCTI
CTOpIH BUCTYIIAIOTh YCUHOBTIOBAaUi, 0aTHKH, OPTaH OIIKH Ta MiKITyBaHHS,
MIPOKYPOp, 1HIIIT 0COOH, AKi OepyTh y4acTh B CyAOBOMY IPOIIEC.

BuzHaunBmm mepesik oci0, ski MaroTh MPaBO 3BEPHEHHS 10 CYAY 3
MTO30BOM ITPO CKACyBaHHS YCUHOBJICHHS, 3aKOHOJABEITh HE J]A€ BiAMOBIII
Ha TUTaHHS PO T€, B IKUH Cy CI1J] 3BEPTATUCS 0C00aM 13 BiIMTOBITHUM
nmo3oBoM. He fae po3’scHeHb 110710 MiICYTHOCTI CIIpaB MPO CKACyBaHHS
YCUHOBJICHHS JiTel yKpaiHCbKUMHU TpoMajsiHamu i [1nenym BepxoBHo-
ro Cyny Ykpaiau. Ha npaxtumi BigmosigHo 10 4. 1 cT. 109 HIIK Ykpainu
M030B PO CKaCyBaHHS yCHHOBIICHHS ITpeJT IBIAETHCS 710 CYAy 3a MiCIleM
npokrBaHHS (epeOyBanHs) BianoBigada. [IpoTe B HaykoBiii JmiTepaTypi
Ha ChOTOJIHI B)KE 3aITPOMTOHOBAaHI aBTOPCHKI OaueHHSI BUPIIIICHHS TUTaHHS
PO MiACYAHICTH 1€l Kareropii cnpas. Tak, I.I.Bepmmninoro Oyna Buc-
JIOBJIEHA JTyMKa IIPO Te, 110 IMO30BHA 3as1Ba MPO CKACyBaHHS YCHHOBIICH-
HS TIOBUHHA TIOAABATHUCS 70 CYAY, KU YXBaJIMB PIlIEHHS PO yCHHOB-
nensst autuHU.[11, 22] [.A.MamoxxeHelp BBaXxkae, 10 3 BpaxyBaHHSIM
crenu(iky MO30BIB MPO CKACyBaHHS YCHHOBIIEHHS HEOOXIIHO Iepen-
0aunTH B 3aKOHI 3aCTOCYBaHHS J0 HHUX aJbTEPHATHBHOI MiJCYyTHOCTI.
[12,16] Ha mamry myMKy, TiACyAHICTB CIIPAB PO CKaCyBaHHS YCUHOBJICH-
HS TIOBUHHA HOCHUTH BHUKIIIOYHHUNA XapaKTep, OCKIUIBKH BHpIlIaIbHE 3HA-
YEeHHS B ITif KaTeropii CrpaB MaroTh IHTEPECH AUTUHU. TOMY IOIIIEHUM
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Oyro 0, kepyrouuch nonoxkeHasmu cT.251 HIIK Ykpainu, sixka Bu3Hadae
MiJCYIHICTh Yy CIIpaBax MpO YCHHOBJIEHHS, 3aKPIMUTH B MPOIECYaTbHO-
MY 3aKOHOAABCTBI MTPABHJIO MpeJT IBICHHS M030BY PO CKAaCyBaHHS YCH-
HOBJICHHS JIO Cy/y 3a MiCIIeM ITPOKMBAaHHS YCUHOBJICHOI AUTHHHU.

Biamosimao mo ct. 118 LIIK Ykpaiau mo30B mpo cKacyBaHHS YCH-
HOBJICHHS TIPEJ SIBIISIETHCS MUIAXOM TIOAAHHS TO30BHOI 3asBU JI0 CYILY
nepiroi iHcTaHIii. CTPOK MO30BHOI TaBHOCTI MPO CKACYBAaHHS yCHHOB-
JICHHSI 3aKOHOM HE BCTaHOBJIEHWH. B 1IbOMy BHIIagKy CHpaibOBYE 3a-
rajgpHe mpaBmiio, 3akpimiene 4.1 ¢1.20 CK Ykpainwm, 3rigHo 3 SKUM 10
BHIMOT, III0 BUINIMBAIOTH 13 CIMEHHUX BIJHOCHH, ITO30BHA JABHICTh HE
3aCTOCOBYETHCA. Taka MO3wuilisi 3aKOHOMABIIS 1TOB’sI3aHa 3 THM, ITI0, TIO-
nepie, CiMeiiHi BiTHOCHHH B OLTBIIIOCTI BUITA/IKIB CTAHOBIISATH OCOOUCTI
HEMAaHOBI BIIHOCHHHM TOIPYXKs, OAaThKIB Ta MAiTEH, yCHHOBIIIOBAYIB
Ta YCHHOBIIEHUX, 1HIINX 4WIEHIB ciM’1 Ta poamudyiB. 3rigHo 3 c1.269 11K
Ykpainu 030BHA JaBHICTh HE TOMIMPIOETHCS HA BUMOTH, 1110 BUIUINBA-
I0Th 3 TOPYIIEHHS 0COOMCTHX HeMaifHOBUX Mpas. [ 13] [To-npyre, cimeitni
MpaBa He € CAMOCTIITHMMH, a CTAHOBJIATH COOOO MPABOBI MOXKIIMBOCTI,
SIK1 3aJIeXaTh BiJl MEBHOTO CIMEHHOTO CTaHy, @ TOMY BOHU TPHBAIOThH TaK
JTOBTO, SIK JOBTO Oyze TpuBarh ek ctas. [14, 11]

Jlo dopmu Ta 3MicTy TO30BHOT 3as1BH PO CKACYBaHHS yCUHOBIIEHHS
Mpe.’ IBISIOTHCS 3arayibHi BUMOTH, 3akpirutedi B cT. 119 HIIK Ykpainu.
Tak, mo3uBay mojae 10 CyAy MO30BHY 3asBy B MHCHMOBIH ¢opmi. [Ipu
IIOMY 3MICT ITO30BHOI 3asBM IIOBUHEH MICTUTH TaKi JIaHi;

1) HaifiMeHyBaHHS CyAY, 10 SKOTO MOJAETHCS 3asBa;

2) iM’s TTO3MBaYa 1 BIAMOBI/a4a, a TAKOXK M’ TIPEICTABHIKA TTO3HU-
Baua, SIKIIO T030BHA 3as1Ba MOIAETHCS MPEACTABHUKOM, iX MicCIle TIPOXKH-
BaHHS (TIepeOyBaHHs), TIOIITOBHUI 1HAEKC, HOMEp 3ac00iB 3B’ A3KY, SKIIO
TaKi BiaoMi;

3) 3MICT IMO30BHUX BUMOT;

4) Bukiaa oOCTaBUH, SKUMH ITO3UBaY OOTPYHTOBYE CBOI BHMOTH.
ITo3oBHa 3asBa PO CKacyBaHHS yCHHOBIIEHHS NOBHHHA T'PYHTYBATHCS
Ha KOHKPETHHUX 0O0CTaBUHAX. TaknMu 00CTaBUHAMMU € TiCTABH IS CKa-
CyBaHHS YCHHOBIIEHHS, AKi 3aKpimieHi B cT.238 CK VYkpainu;

5) 3a3HaueHHS T0Ka3iB, 10 CTBEPIXKYIOThH MO30B;

6) TIepeItiK JOKYMEHTIB, IO JOAAIOTHCS 10 3asBH.

J10 T1030BHO1 3a51BH TOIAIOTHCSI TUCHMOBI TOKA3H, SIKi M ITBEPIKYIOTh
HasSBHICTh TIiACTaB JUId CKACyBaHHA YCHHOBJIEHHA. Hampukmam, y
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pasi ckacyBaHHS yCHHOBJICHHS 3 IMIJICTaB, 3akpimieHnx m.2 4.1 c1.238
CK Vkpaiau — JOBIIKy MEIUYHOTO 3aKJIaay MpO HASBHICTh y IUTHHH
HEBHJIIKOBHOI XBOPOOH.

[To3oBHa 3astBa PO CKAaCyBaHHS YCHHOBIIEHHS MOIAETHCS 10 CYAy B
opuriHaji Ta 3 il KOmisIMA Ta KOMIsSIMHA BCiX JOKYMEHTIB, IO JOJIAIOTHCS
IO Hel, BIAMOBITHO 0 KITFKOCTI BiMOBiAadiB i TpeTix ocib (c1.120 LIIK
Ykpainu).

Po3rmsan cipaB mpo ckacyBaHHS YCHHOBIIEHHS BiIOyBa€eThes 3a 3a-
TaJIbHAMU TIPaBUJIIAMH PO3TIISALY CIIPaB y CYIOBOMY 3aCiaHHI, BCTAHOB-
neranmu raBoto 4 LIIK Ykpainm.

OCHOBHUM TIUTaHHSIM TIPH PO3IVISL MTO30BY PO CKACyBaHHS YCH-
HOBJICHHS € 3’5ICyBaHHS BCiX OOCTaBHH, SIKi JI03BOJISIIOTH 3pO3YMITH, IO
€ KpaImuM B IHTepecax YCHHOBIIEHOTO, JIOJIS IKOTO BUPIIIYETHCS CYIOM,
SIKE PIIIICHHS TO3BOJIUTH 3a0€3MeUNTH 11i iHTepecu. Och YoMy CIIijl 3HATH
PO CTaBIIEHHS /10 CKaCyBaHHS YCUHOBIIEHHS IUTHHM, SKa Ma€ MPaBoO Ha
Te, 100 OyTH BUCITyXaHOIO 3 MUTaHb, 110 CTOCYIOThCH i1 ocoducTo. I TyT
Ma€ThCS Ha yBa3i He ii mpaBoBa 00i3HAHICTH PO TE, IO BiIOYBAETHCS, a
came BiJIHOIIEHHS /10 (DaKTy MPHUIWHEHHS BIIHOCHH 3 YCHHOBIIOBAYEM
sIK 6aThKOM (MaTip '10).

[IpoTe HOBUM CiMEWHUM 3aKOHOZABCTBOM HE 3aKPIIUIEHO MPABO JIN-
THHU BUCIIOBUTH CBOIO TYMKY ITiJ] 4aC PO3MIIATY CyAOM CIIPaBH MPO CKa-
cyBanHsi ycuHoBneHHs (cT.171 CK VYkpainn), Ha Biaminy Big Komexcy
npo 1ol Ta cim’to Ykpaiau Y PCP, B skoMy 9iTKO 3a3Ha4anocs, o MpH
CKacyBaHHI YCHHOBJICHHS Ma€ OyTH BpaxoBaHe Oa)kaHHSI YCHHOBJICHOTO,
SKINO BiH AOCAT AecsaTupignoro Biky (4.3 c1.123). [15] Ha ananmoriyanx
MO3UIIIAX CTOITh POCIMCHKUN 3akoHOmaBerb. Tak, 4.2 cr.141 CK P®
HaroJIOIIye€, IO CYJ Ma€ MpaBO CKACyBaTH yCHHOBIICHHS, BUXOISYH 3
iHTepeciB AUTHHY 1 3 BpaxyBaHHIM JyMKH JUTHHU. [16]

Hes3po3yminuMm  3amuImaeTbCcsl TUTAHHSA, 4YOMY HaIllOHAJIBHUI
ciMeIHMI 3aKOH HE MICTUTH MTOJIOKEHHS PO BpaxXyBaHHS JYMKH IUTHHH
y BUTIa/IKaxX CKaCyBaHHS yCHHOBIEHHS. Ha Hamry myMKy, Taka mpouemy-
pa KOJHUM YMHOM HE 3alIKOAWUTH IHTEepecam TUTHHU. 3PEUITOI0, SKIIO0
JUTSL yCUHOBIIEHHST 000B’I3KOBUM € OTPUMAaHHS 3TOAN AUTHHH, TO YOMY
MU HE 3000B’S3y€MOCS BUCIYXaTH TO3HUIII0 AUTHHH OO0 CKACyBaHHS
YCHUHOBJICHHS.

Kpim Toro, mig gyac po3misiay M030BY PO CKaCyBaHHSA yCUHOBIIEHHS
Cyl BUpIIIy€e MATAHHS, YA 30€piraTé 3a JUTHHOIO TPI3BHINE, iM S, TIO
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0aTbKOBI, SKi BOHA OTpUMaa BHACTIIOK ycuHOBICHHS (4.5 ¢T.239 CK

VYkpainn).

MOXTHUBICTE 30€peKEHHS YW, HABMAKW, TMTOBEPHEHHS IO KOJIHII-
HBOTO IPI3BHUIIA, IM’s1, 0 OATHKOBI, MOBUHHA OyTH 00yMOBJICHA OakaH-
HAM qTuTHHA. OTXKe, Cyl Ma€ 3’ACyBaTh JyMKY AMUTHHU CTOCOBHO 3MiHH
imimiamis. 3pemroro, cT.27-1 LIIK Ykpainu 9iTKO HaroJonrye Ha TOMY,
IO M1 Yac po3MIALy CIpaBU MAJOMITHS a00 HETOBHOJITHS 0coba Mae
mpaBo Oe3mocepeqHr0 abo Yepe3 MpeACTaBHHKA YU 3aKOHHOTO TPE-
CTaBHHMKaA BUCJIOBJIIOBATH CBOIO AYMKY Ta OTpUMYyBaTu Horo J0o1nomMory y
BHCJIOBJICHHI TaKO1 TyMKH.

Tomy BBakaeMo 3a JOIIIBHE AOMOBHUTH HopMmy 4.2 cT. 171 CK
VYKpaiHu TONOXKEHHSIM PO O0OB’SI30K CyAy BHCIYXaTH JWTHHY, SKa
MOKE€ BUCJIOBHUTHU CBOIO TYMKY, IIpU BI/IpiIHeHHi CITIOpY 040 CKaCyBaHHSA
YCUHOBJICHHA.

IlimaaTi y cTarTi TUTAaHHA JIUIIE YacTKOBO BimoOpakaroTh
MpoIecyaabHi 0COOTMBOCTI PO3IVISAY CIPaB MPO CKACYBaHHS yCHHOB-
JICHHSI. HpO6JIeMI/I, SIK1 BHUHUKAKOTH HI,ZI qgac po3nsiay Takux CIipaB, I10-
TpeOyIOoTh MOAAJBINNX HAyKOBUX JAOCTIKeHb Ta MOBIUHHI MaTH HaJEeKHE
3aKoHOJaB4Ye O(hOpMITCHHS.
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