[IRRBO

HAYKOBUW BICHUK Y>KITOPOLCBKOIO
HALIIOHAJIbHOIO YHIBEPCUTETY

ISSN 2307-3322



CTEPCTBO OCBITU I HAYKH, MOJIOJII TA CIIOPTY YKPATHA
JIEP)KABHUI BUIIMI HABUAJIBHUNA 3AKJIALL
~ «Y)KT'OPOJICHKUIA HALIIOHAJIbHUI YHIBEPCUTET»
FOPUINYHMN ®AKYJIBTET

KOBUI BICHUK
OPOJICBKOIO HALIIOHAJIBHOI'O

3EPCUTETY

Cepis

INPABO

Bumyck 21
Yactuna 1
Tom 1

Vaxropoa-2013




JKypran exmioueno 0o nepenixy HaykoGux axosux euoars Ykpainu, 6 akux Mojcyms
nyGiKYyeamucs pesyromamis OUcepmayiinux podim na 3000ymMms HAYKOBUX CMYNCHIE
0oxmopa i Kanoudama Hayx 3 10PUOUHHUX OUCYUNILIH.

Iocmanosa Ipesudii BAKy Yxpainu Ne 205/5 6i0 08 uepens 2005 poxy.
Iposedeno nepepeccmpayiio eudanns, llocmanosa lpesudit BAKy Vkpainu Ne 105/3
6i0 08 nunmus 2009 poky.

PEJAKIIITHA KOJIEL'ISI:

[onoBHMIT peaakTop: Bucara FO.M. - d.10.1., npoghecop
3acT. rojl. peaakTopa: Taparouny O.B. — x./0.1.. doyenm
Buenuii cexperap: Benos .M. — x.i0.1., ooyenm
Yaenn peaxoJerii: Bo6posuux C.B. — x.10.1., npoghecop

Bynena C.B. — k.10.1., doyenm
Boponosa JLK. — d.10.1., npoghecop, axadenix Axademii npasosux nayk Yipaini
I'omonaii B.B. — x.70.1., doyenm

> ) I'peua S.B. — x.10.1., doyenm
Ipowmesnit FO.M. — 0./0.1., npogpecop, axademik Akademil npacosux Hayx Vipainu
Izepa O.B. — 0.10.1., npohecop, wien-kopecnonoenm ARademit npasosux Hayx Vipainu
Ko3stwoopa M.L. — 0./0.1., npogecop, wien-kopecnonoenm Akademil npasocux nayxk Vkpainu
Kounoniit A.M. — 0.10.1., npogpecop
Ky6iuex I1. — x.0.1., npogpecop, Yuisepcumem imeni A.A. Komencorozo, . bpamucnasa
(Cnosayora Pecnybairka)
Jlazyp SL.B. — 0.10.1., npoghecop
Jlemak B.B. — 0.10.11., npoghecop, wien-kopecnondenm Axademii npasosux navi Vpainu
Mapex K. — k.10.1., npocpecop, Vuisepcumen iveni T.I" Macapuxa, m. bpno (Hecora
Pecnyonixa)
Mapuensk O.B. — d.10.1., npogpecop
Murposka S.B. — k.j0.1., Ooyenm
Maainuak M.M. — k.01, doyenm
Maraxiitosa M. — npochecop, dokmop npasa, K.10.1., npopexmop Viicepcumemy
ineni A.A. Komencorkozo, m. bpamucaasa (Crosayoxa Pecnyonixa)
Herpummn O.B. — 0.0.11., npoghecop, axademix Axademii npacosux nayk Vpainu
[pauesiuene B. — k.jo.1., npopecop. YVuisepcumen iveni Mixonaca Poxepica, m. Binvnioc
(JTumoecwra Pecnyoixa)
Poray O.51. — d.10.1., npoghecop
Cemepak O.C. — k.10.1., npoghecop
Cinak M.B. — 0./0.1., npogpecop
Cxpunutok O.B. — 0.10.1., npoghecop
®asuxowr B.I'. — k.70.1., npoghecop
Yeuepewknii B.I. — x.70.1., doyenm
SIpema B.L — 0.e.n., npocpecop

PexomMeH/10BaHO 10 APYKY
Buenoro pajoro Jep:kaBHOro BUIION0 HABYAJILHOIO 32Ky

,, VaropoachKuit Haionabumii yHiBepenter”, nporoxoi Ne 2 ix 28 Gepesusi 2013 poxy.

CBiI0LTBO MPO AeP/KaBHY PeccTpallilo ApyKOBaHOTO 3ac00y Macosoi inopmarii cepis BK Ne 7992,
Buzane JlepkaBHIM KOMITETOM Tesie0aueH s i pajioMOBIIeHHs 09.10.2003 p.

© VixropoJichkuii HatioHaibHmii yuisepeurer, 2013
ISSN 2307-3322 © les am3aiiny 06KIAMIKH HaTeKUTS Tpod. bucasi [0.M.




o

)

HayKoBHit BicHUK Y3KrOPOICHKOr0 HalliOHATBHOTO yuisepeutery, 2013

€pemenko K.O. POSBUTOK 3ACAJL TTPABOBOI'O PETVJIIOBAHHSI dOPM TTPABOYMHIB
JKenixosebka FO.B. ETUKA HOTAPIYCA Y COEPI MPODECIAHOL HIATIBHOCTL ....oooieiiiiiiiiiiiiiiiniiinne 194
Kypuso C.C. [HCTUTYT VCHUHOBJIEHHSI IITEMN: 3ATAJIbHA XAPAKTEPHUCTHUKA. .......ccooiiieieiiaciiiniiian 198
Iganenko O.B., Bacumok €.B. CYJACHA CUCTEMA JUKEPEJI BITYUUM3HAHOIO

IEHHOT O TTPABA: OKPEMITTITAHHSL .......ooooviestusinsiinmnnnsbins oo e st s 201
Kupuaiox A.B. CTAHOBJIEHHS TA PO3BUTOK ITPABOBOT'O PET VIIOBAHHS
JOTOBIPHUX BIAHOCHH 3 BAKOPUCTAHHSI JITEPATYPHUX TBOPIB. ..o e 203
Kpusouseita 1.B. CITIBBIIHOIEHHST KOMEPLUMAHKX HAUMEHYBAHb
TA TOPFOBEJILHUX MAPOK SIK 3ACOBIB IHAMBIZYAJTIIBALIIL ....oooiiiiii i 207
Kyapst T.A. 3TOBKMBAHHS LIUBLILHAMM [TPOLIECYAJIBHUMU [TPABAMM B KOHTEKCTI
TIYMAUEHLS] OKPEMIX CKJIAZIOBUX MTPUHLMITY JUCTIOZUTHMBHOCTL. .o 210
Kykuna T.E. PEOOPMA 3AKOHOJIATEJILCTBA O TPETEMCKUX CYJIAX
B L LTCKOVI OEIEPALIMIL, ..o i s b kb b i s E Bt 214
] Kyankoscwiuii B.B. [TEPEYMOBH JUISI KITACUGIKALIIT JIOTOBOPIB
! IHEECTYBAHHS BYIBHULITBA JKHTITA. ......oooviuiuitiimimoianes et ien s bbb 216
s * Kypuain L.P., Tomma P.I1. [IPABOBA BIJIITOBIJIAJIbHOCTD 3A TIOPYILIEHHS
i L TOPCEIOIX TA CYMDKHVEX TIPAB. ... ..coooiviesieseeueresonssessasssnst s absmtis s ass bbb 220
4 Kymmipenko 10.M. YCUHOBJIEHHSI SIK TTI/ICTABA BUHMKHEHHS
i B DLV TIPAB TA OBOBISIBKIB. ... voviserseiesishonisfasssss onssesstsbossiansodasim st as ths s s et sisns e dibanns 222
1 ~ Jles M.O. TEOPETWMYHI KOHLIEITLIT BUSHAHHS TA BHKOHAHH
L LIOREMUIIX CYTIOBUIX PILIEHD. ... ... .c0ovoviuiessensiessiasiatonsssssnsssh stk h st ia s s 224
Maitiyr X.B. [TPABOBI HACJIJIKW BIMHEHHA | BUKOHAHHS TIPABOUMEY, :
SKUI TIOPYLLIY € ITYBJITYHUN [TOPSJIOK: OKPEMI TEOPETHYHI TA ITPAKTUYHI TTPOBJIEMM. ... 228
Hisuneniuii C.C. [IPABOOXOPOHHI OPTAHU SIK CIELUIAJIbHUI CYE €KT
BIJILIKO/YBAHHS LLIKO/IH, 3ABJIAHOI BHACIIIOK KOPYTIIMHMX ALTHD. oo 231
Haaito B.II. OCOBHCTI HEMAHOBI TIPABA ®I3UYHOI OCOBM Y KOHTEKCTI
KOHBEHLIII TIPO 3AXUCT ITPAB JTIOJAMHI I OCHOBOTIOJOKHIAX CBOBOJL ..o 233
IHanopa JLB. BAHUKHEHHS TA ®YHKIIIOHYBAHHS PO3PAXYHKOBO-KJIIPUHIOBUX
QUCTEM TA KITIPUHTOBMX OPTAHIBALIIFL ......o.oovooiersiiiiscisinmsissnsists s 239

Merpunun H.T. TEOPETHUKO-TIPABOBMIA AHAJII3 OCOBJMBOCTEN
D OT BIZITOBIIATIBHOCTL. ..ot st i ittt o b 242

Hrammuk LP. AHAJI3 TIPAKTHKH €BPOIIENCHKOrO CYJ1Y 3 T[IPAB JIIOAMHA
* TA HALIOHAJIbHUX CY/IB Y COEPI TPAHCIUTAHTALIII OPTAHIB. .......oiiiiiiiiiiiiiii e 245

 Pemernuk €.M. IHCTUTYT YIIOBHOBAJKEHOI'O 3 ITPAB IMTHUHHU: ICTOPISA TA CYUACHICTD.............4 248

Posman F0.B. OCOBJIMBOCTI TIPABOBOI'O PEI'VJIIOBAHHS1 MEJIALUT
JA BAKOHOIMABCTBOM 3APYBDKHUX KPATH. .....ooviiiiiiniiriiiiiitiiiiiini it 251

Pomanis B.SI. BHECEHHS 3MIH V JIOT'OBIP OPEHHA 3EMEJIBHOT JIUITHKM. ...
Psisannesa H.O. [IPABOBA TPUPOJIA [TPEJICTABHHUIITBA B LIMBIJILHOMY ITPOLIECI
Caﬁ(by.rliﬂa 1O.B. ABTOPUTETHICTD SIK CYTHICHA BJIACTUBICTD ITPABA......ooooii 262

amodan M.M. OCOBJIMBOCTI ITPOLIECY TIPUMHATTA MEAUYHUX PILIEHD .
OJ0 AUTUHU: [POTIO3ULIT 0 3AKOHOMABCTBA. .....oocvi 266

muyk-Koromstkna 3.0, OCOBJIMBOCTI JIOTOBOPIB BIJTYYKEHHI g
TA IIEPEJTAYI B HAMM (OPEH/TY) 3EMEJIbHUX AUBTHOK: LIUBUIbHO-TIPABOBUM ACIIEKT................ 269

Ciuko JL.C. JIOTOBIP CYBOPEH/IM KOMEPLIIHOI HEPYXOMOCTI

D IO OMY BAKOHOIABCTBL ...........o.oieieseseisesssisssesssths i bbb 2

Cyxa 10.C. JIESIKI [TATAHHSI [IPABOBOT'O PET'VJIIOBAHHST BITHOCHH CTPAXYBAHHSI

e e 275
umomenko O.A. [IPOBJIEMH [IPABOBOTO 3ABE3TEYEHH IIPOLIECY CY/IOBOT'O PO3IJLANLY

CIIPABY B TIOPSIIKY KACALIIFHOT'O TPOBADKEHHA Y LIMBIILHOMY TPOLECT VKPATHU................ 279

Timym L.C. [IOHSITTS TA TIPABOBA IIPHPOJIA PM3MKOBKX IOTOBOPIB VY LIUBUIbHOMY ITPABL. ... 282

Vapsimosa I.A. [TOHSATUE U TTPU3HAKH [JIATMATA 10 3AKOHOJATEJILCTBY
TOCYIAPCTB — A GTEIRCOB CHLY ..o civnvoisnoss s homsiiebnsns sannsansn s AHEVSES AN ot 1 oo e s syaiydh e o iin gt e 286




HaykoBuii BicHUK Y3KIrOpOICEKOrO HAliOHATLHOTO YHIBEPCHTETY, 2013

Ha JOPHIIMTHOMY T2 CYCTILTBHOMY OCy/1i OB HKH AemiHK-
BeHTa (MPABOTIOPYIIHHKA), MPUIOMY jicrae cBiii BUAB Y
BCTAHOBJIEHH] UTA HBOTO KOHKDETHHX HeraruBHUX o0ra-
JKeHb, HACHIAKIB MaiHOBOIO Ta 0COGHCTOTO XapakTepy. 3
iHmoro GOKy, BOHA TPAKTYETbCA AK nepenbaueHe HOpMa-
M [paBa BiATOBiaHE cyCri/lbHE BiIHOLICHH MiX aepxa-
BOIO i NIPABOTIOPYLIHHMKOM, Ha AKOTO, 30KpeMa, MOK/IaJAEHO
OBOB’ 30K 3a3HATH KOHKPETHUX 11030aBeHb, 00TSIKEHD 32

serrsy. ToMy, Ha OCHOBI BHIIEHABEIEHOTO, MOMKHA MpH-
ifT¥ 10 BHCHOBKY, 1110 B yKpaiHChKil [MBiTicTHUHINA Hayui
~ tepminosioris nmotpedye 3a6e3meHeH s YUCTOTH Ta OIHO-
| JHAUHOCTI BIATOBITHMX Kareropiii Ta MOHATh, 30KpeMd,
1€ MOKJIMBO IUTAXOM TPOBENCHHS TEOPETHKO-TIPABOBOTO
aHanizy X CyTHOCTI, a Binnoinano Gyzie 3°sACOBAHO MNpa-
BITBHICT BUKOPHCTAHHA OKPEMHX TepMiHiB BiKe uepe3
[0CEPEIHUITBO MOHICTHYHOTO MiAXOMY A0 PO3YMiHHS
CYTHOCTI BiMOBiAIBLHOCTI.

3aranBHONPUHHATOrO PO3YMiHHS BinnoBiaansHOCTI B
- yKpaitceKill NpaBoBiit Haylli Tak i He BUPOOIEHO. Craxi-
Mo, y O/IHMX BMITAJIKaX BOHA TIYMAUHTLCA B AKOCTI came
iei i3 (popM JIepIKABHOTO MPUMYCY, SAKMU TPYHTYETHCA

(CKOEHE» HUM BCYTeped OCHOBOTONOKHHM NPHUHIHAIIAM Ta
Hopmam rpasa. Brim, Ha CBOTOZIHI OOTPYHTOBYETBCA CaMO-
CTiHHICTh BUOKPEMJIEHHS TAKOrO BHIY Bi/IOBINANBHOCTI,
SK TUBLUILHO-MIPOLECYANbHA, 1O NPOAUKTOBAHO, oueBmI-
HO, MIOTPEOAMH CY4aCHOTO IPAaBO3acTOCY BAHHAL.
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THE ANALYSIS OF PRACTICE OF THE EUROPEAN COURT ON HUMAN RIGHTS
AND NATIONAL COURTS IN THE SPHERE OF ORGAN TRANSPLANTATION

AHAJII3 TIPAKTHKH CBPOIIECBKOT'O CYY 3 ITPAB JIFOAVMHHA
TA HAIIIOHAJBHHUX CYIAIB Y C®EPI TPAHCILTIAHTAIII OPTAHIB

Iramuuk LP.,
acnipanm
FOpuduuro2o iHcmumymy

IIpukapnameoKo2o HayioHa1bHo2o ynisepcuniemy iveni Bacuis Cmeanura

This article is focused on the analysis of judicial practice in the field of protection of organ transplantation in both — within the EU and beyond.
article the main basic reasons that can serve as a reason for applying to court for protection of the right to transplantation as part of the
0 health are characterized. In addition, the article provides examples of court cases in the U.S. and the UK that illustrate the difficulties the
is and applicants faced with in the protection of right to transplantation. The article also notes the need for strict regulation of all aspects of

olantation and the formation of a single instrument (Guideline), which will provide the description of situations, in which a person can apply

urt for protection of violated right.
(ey words: organ transplantation, protection of the right to transplantation, court practice in the field of transplantation, the applying to the
KTUKW B Cdpepi 3axucTy npasa Ha TpaHCM/IaHTauito sik B pamkax €sponeicekoro Corosy,
Hi niacTasy, Akl MOXYTb CAYTyBaTu NPUIMHOI0 3BEpHEHHS A0 CYAY 3a 3axXVCTOM 1pasa Ha
NaHTALII0 Sk YaCTUHU NpaBa Ha OXOPOHY 300poB's. Kpim TOr0, ¥ craTTi HaBEAEHO NPUKNaam 3 CyAoBIX CNpas CLUA Ta BenukoGpurarii, siki

MHO N10KA3Y+0Tb TPYAHOLL, 3 KM CTUKAIOTBCA K CyAv N Yac 3axvcTy MopyLUeHoro npasa, TaK i cami 3asBHIKA. B cTaTTi TaKoX 3a3Ha4yeHo
IAHICTb {ITKOrO PEryioBaHHs BCiX acnekTis NPOBEAEHHSA TpaHcnnaxTauii Ta hopmysaHHs €AMHOl IHCTpYKLil, B AKIA HeoBxiaHo nepeadaumnTv
i cuTyaLi, NPY BUHUKHEHHI SKUX ocoba MOXe 3BEPHYTVCL A0 CYAY.

l040Bi coBa: TpaHcrnaHTaLs opraHis, 3axucT npasa Ha TpaHcnnaHTauto, Cyaosa npaktika &
RO CyAY.

NaHas cTaTbs MOCBALLEHE BHANN3Y CYAEBHOM NPaKTVKM B CHepe 3aLTLI npasa Ha |
'3 €10 npepienamy. OXapaKTepu3oBaHs! MaBHbIe 0CHOBaHWS, KOTOPbIE MOTYT CIYXUT!

flaHa CTarTs npuces4eHa aHaniay cyAoBoi npa
il
n03a 1oro Mexamu. OxapakTepu3oBaHo OCHOB

cthepi TpaHcnNaKTaui, niacTasv 38ep-

paHCnNaHTaLmio Kak B pamkax Esponeiickoro Coto3a,
b NPUHMHOI OBpaLLEeHs B CYA 38 3alMToN Npasa Ha
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TPaHCNaHTaLMKo kak YacTu npasa Ha oxpaHy 3A0p0Bbs. KpoMe Toro, B CTaTbe NpuseaeHs! MpuMeps! 13 cyaebHsix Aen Cl
KOTOpbIE HarMAAHO MOKa3kIBatoT TPYAHOCTM, C KOTOPLIMM CTAKUBAKOTCS Kak CyAibl NP 3aLLMTE HAPYLUEHHOTO NPaga, Tak
CTaTbe TakKe yKka3aHa HEOBXOAVUMOCTb YETKOTO PErynMpoBaHUA BCEX acneKTOB NPOBEAEHMs TpaHCNaHTaLMMA M dopw
CTPyKUMI, B KOTOPOIA HEOBGXOAMMO NPEAYCMOTPETL OCHOBHBIE CHTYALIMM, NPU BOSHUKHOBEHMUM KOTOPBIX (HM3UYECKOR MU0

cya.

KnioyeBble crioBa: TpaHCNNaHTauys opraHos, salura npasa Ha TpaHCnnaHTaumio, cyaebHas npakTuka B cepe T,

BaHWA obpaLleHns B cyA.

Organ transplantation is a developing branch of medi-
cine, which combines in it various ethical, business, practi-
cal, legal, religious, technical and other aspects. The human
right to health is guaranteed by all major international in-
struments. It can be concluded that the right to transplanta-
tion is a component of the right to health and also a subject
to protection by the competent authorities, and the breach
of this right has its consequence the right to appeal for the
protection before the court.

One of the problems which occur during the protection
of the rights to transplantation is that, that in most cases this
protection occurs at the national or federal level, without
an issue for discussion in the European Court on Human
rights. Thus, within the European Union there is no courts
practice which will be helpful for national courts to make
the decisions in this sphere. In this article we would like to
accent the attention to the practice found not only within
the European Union member states, but also in the U.S.,
Canada, which are acting on a step ahead of EU jurispru-
dence on matters likely accelerate transplantation, as well
as other countries that are not the part of the EU but deci-
sions of national courts of which may serve as an example
which can be necessary to create case-law in the future. The
lack of court practice on the European Union’s level led
to the problem of lack of research articles and publication
which can highlight the raised problem.

The main tasks of the article are:

- To analyze the reasons for appealing to the courts for
protection of the right to transplantation;

- To form the main ideas and problems, which occurs
during the appealing to the court by using existing practice
within the USA and some other countries;

- To form the understanding of the need to develop ju-
risprudence in the cases of determination of the brain death
(in the cases of using organs for transplantation from dead
person); of elimination of discrimination during the alloca-
tion of organs.

First of all it is important to outline the most frequent
violations of the right to health and to organ transplanta-
tion, which serve as the ground for claim before the court.
Such questions arise in the cases about provision of organs
and lies in following:

Discrimination. In adjudicating discrimination claims,
courts or human rights tribunals are concerned with unjustified
discrimination; if people are treated differently on the basis
of legitimate characteristics, discrimination is justifiable and
courts or tribunals will not interfere with resource allocation
choices. In the organ transplantation context, giving priority
to patients on the basis of their medically predicted success
as a transplant recipient will clearly be more defensible than
allocation on other grounds without medical relevance. For

example, the Dutch Minister of Health provoked controversy
in 2005 when he suggested that registered organ donors re-
ceive priority for organ transplants should they require one.
This proposal involved overtones of religious and ethnic dis-
crimination as the Health Minister argued that Muslims often
refuse to donate organs because of their religious beliefs. But
are willing to receive transplants [1].

Mental illness. Another area that has generated controversy
is denial of organs for patients diagnosed with mental illness
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(patients with schizophrenia, borderline
and history of suicide attempts) — some co
argued these practices violate anti — discrimi
Age discrimination. Age related orga
also be criticized as unjustifiable discrin
larly considering that «various forces — s
surgical techniques, immunosuppressive
tion among new transplant centers, and th
surpass existing limits — have weakened
(Hackler & Hester, 2005. 130). However,
gested that organs from older donors be mas
recipients to satisfy principles of both equi
(Hackler & Hester, 2005) [1].
Incompetent organ donors. The ma

this case is the possibility of organ transplan
person who is not a close relative of the r
most countries require blood relationship
tation, courts must create a practice that wo
carry out transplants from other persons, whi
health indicators are suitable for surgery. An
such a case can be Strunk V Strunk (445 S.W.
CT.App.1969), where the child was transplan
from another person, as the organs of relati
well suited to medical criteria [2, p. 354].
Conceiving of the Child as a purpose to ha
transplantation. (Ayala case — in which a couple
a child to serve as a bone marrow donor for thei
[2, p. 362].
Redefining Death. As was mentioned in
chapter — the legislation of the EU does not give
derstanding of the process of making the diagnos
brain death, which is the main issue to concern fl
dead. Very good example of case which can show
of using organs while person is still alive is cas
T.A.C.P». Main points of following case is that, th
of the child T.A.C.P. on the eighth month of pregnane
informed that the child will be born with anencepha
is a birth defect invariably fatal, in which the child ty
is born with only a «brain stem» but otherwise lacl
man brain. The problem with such diseases is that th
can survive several days after birth because the b
has a limited capacity to maintain autonomic bodil
tions such as breathing and heartbeat. In analyzing case
child survived only a few days after birth. Physicia
ommended the parents to continue pregnancy and a
cesarean procedure organs of a born child will be us
transplantation for other children. The parents filed thy
tition to the circuit court asking for a judicial determin
of the question about the determination of death, due
fact that health care providers of the T.A.C.P refuse
of concern that they might incur civil or criminal liab
Court on the basis of Florida Statutes dined the requ
the parents to determine the death of the child so long
child’s brain stem continued to function [2, p. 375].
Ownership and control on the body. Problems
determination of the ownership of the organs and pro
lems about the control of the body frequently arise wher
comes about the transplantation of organs from the perst
who have died. The solution of the determination can
solved by fixing the position that clearly establishes def
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tion of the transplant and its legal nature. Some scientist
are defying transplants as things. that have it certain value
and can be an objects of purchase and sale. For example,
the USA expands the scope of the possible use of the object
transplantation, establishing criminal prohibition on com-
mercial donation. Judicial practice recognizes the object
transplant as a thing, which, however, does not find support
among lawmakers [3].

Allocation of organs. It is a well-known fact that or-
gans should be allocated due to special so called «waiting
list» of the recipients. Persons that need organ for trans-
plantation must be confident that they equal opportunities
fo be tapped into the system of allocation of organs: «in
selecting a system of allocation, it would be wise to choose
one «that favored those most likely to benefit from a trans-
plant. Rational planners [behind the veil of ignorance]. ig-
norant as to whether or not they will ever need a transplant
or retransplant, would increase their own chances of ben-
efiting from a transplant by setting up a system that, all else
equal, distributed scarce organs to those most likely to gain
long-term survival from a transplant» [4].

Medical negligence. First of all it is necessary to deter-
mine the definition of the medical negligence. Such a con-
duct of the specialist can be defined as non-performance or
~ improper performance by medical or pharmacist his profes-

sional duties as a result of negligent or careless attitude to-
ward them that caused serious consequences for the patient.
The example of case where doctors admitted negligence dur-
ing the procedure of transplantation can be the case Kelly
v New York Organ Donor Network, Inc. Main issue of the
case lies in that, that «that the New York Organ Donor Net-
work, Inc. was negligent in failing to properly evaluate the
itability of the donor's organs for transplantation, failing
to promptly review the donor's medical records before ap-
proving transplantation of his organs, approving and facili-
ting the harvesting of cancerous and diseased organs for
ansplantation into the recipient plaintiff's body, accepting
rgans from a donor with reported bacterial meningitis with-
ut identifying the organism or verifying the diagnosis, and
ing to fearn the true cause of death before the donation
ceurred» [5]. As a result, Court decided to dismissed the
pliant due to the fact that the parties acted responsibly
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asaresult this cannot concern as a medical negligence [5].

le of practice apply [6].

separate way of appealing to the court, acut
question about evidence of guilt. The patient, in order to
receive a payment, must first prove that there has been neg-

en it became obviously that donor of the kidney had can-
. affording the recipient plaintiff all possible care and

reover, medical practice does not envisages a conduction
the biopsy upon a donor organ prior to transplantation, and

Some countries fix in their legislations provisions about
main issues that should be taken into account by court.
rexample, the United Kingdom approved in March 2013
ode of practice 2 «Donation of solid organs for trans-
ationy», in which in Annex 1 «Guidance on require-
ts for court approvaly fixes the most important issues,
ch should be taken into account by the Court when the
westions dealing with organ transplantation, arise. For in-
ce, in the rare case where a child (a person under 18) is
ng considered as a potential organ donor, case law sug-
that the case should be referred to court for a ruling
n whether the proposed intervention is lawful. (In cases
lving 16-17 year olds who may lack capacity under the
s of the MC Act that is lacking capacity due to an im-
ment of, or disturbance of, the mind or brain, whether
manent or temporary the requirements of the MC Act

Person. whose rights were violated can appeal to a court
y two directions — as suffered party in criminal case and
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as a party for compensation in civil case. Speaking directly
about crimes in the field of organ transplantation and hu-
man tissue and blood donation we can divide them into

next groups:

- Criminal attempt on the life, health and rights of the

recipient for transplantation;

_ Criminal attempt on the life, health and rights of the

donor for transplantation.

_ Crime in the circulation of organs and tissues intended

for transplantation.

Such crimes must meet specific requirements to be de-

fined by court as unlawful: they must violate the law of
transplantation of human tissues; removing a person’s or-
gans are made by coercion or deception, illicit trade in hu-
man organs or tissues, participation in multinational orga-
nizations involved in such activities (not necessarily).

When it comes about possibility of compensation as
ely raises the

ligence on the part of the physician. The analysis of the
court practice has shown that the courts, in decisions on
such claims often refer to the doctrine of res ipsa loquitur
[7]. The claimants sometimes use the doctrine of res ipsa
loquitur in view of the fact that, in many cases, it can be
very difficult to prove that the injury was caused by the
fault of the doctor. It is the most effective in cases where
the damage is caused by accidents involving special techni-
cal means or if the damage was caused to the applicant at
the time when he took a complicated process. Such pro-
cedure is the best for applying in the case of transplanta-
tion of organs due to the complexity of its procedure. The
doctrine applies only when the applicant cannot accurately
determine the nature of the criminal negligence, as a result
of which he was suffered damage. In such cases courts are
authorized to approve the restitution in the form of com-
pensation or compensation for moral damages.

As it was mentioned, one of the claims to the courts can
be the claim which deals with trafficking of human beings
with the purpose for using their organs for transplantation.
For example, Kosovo court gives 3 prison terms in organ-
trafficking case involving kidneys from poor donors. The
trial began in December 2011 and included more than 100
witnesses. All the donors and recipients were foreign na-
tionals. At least 24 kidney transplants, involving 48 donors
and recipients, were carried out between 2008 and 2009, the
period the case covered. The donors «were alone, did not
speak the language, uncertain of what they were doing and
had no one to protect their interest,» the court’s reasoning
read. «Some donors had severe second thoughts at the clinic,
but were given no opportunity to back out and were psycho-
logically pressured into going forward with the surgery» [8].

Moreover, sometimes cases about transplantation of
organs raise lacks in the activity not only physicians and
medical institutions, but other legal authorities. As the ex-
ample can be used case of Roseline Akhalu, Nigerian uni-
versity graduate, came to the UK in 2004 on a Ford Foun-
dation scholarship to do a Masters degree in Development
and Gender Studies at Leeds University in the UK. After
she arrived to the UK she was diagnosed with renal failure

and began treatment. In 2009 she had a successful kidney
transplant. As the part of the postoperative rehabilitation
the girl needs to take immunosuppressant drugs for the rest
of her life or the transplant will fail. The problem was that
such drugs are prohibitively expensive in Nigeria and in the
case of her deportation from the UK Roseline would be un-
able to afford them and she will die within four weeks [9].
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When the case came in
Akhalu's removal would in

to a court, Judge Saffer found that
deed breach her right to a private
and family life protected by Article § of the European Conven-
tion on Human Rights, that Roseline had established a private
life of value to her, members of the Church and the wider com-
munity. According to Akhalu's lawyers Judge Saffer «took
note of the fact that Roseline came here legally, was diagnosed
whilst here legally, that the cost of her ongoing treatment was
1ot excessive and that she would die quickly in distressing cir-
cumstances if returned. After considering all the evidence he
found that the Home Secretary should have granted Roseline
leave to remain and allowed the appeal» [9].

Thereby, it can be concluded that court’s decision had
impact into the further activity of the Home Office and the
UK Border Agency and can be as a precedent for future
possible cases.

From the analysis of the existing problems in the
sphere of possibility to apply to court for protection of
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