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npenodasamets HOpuduveckozo uvcmumyma
[Tpurkapnramcro2o HAYUOHATbHO20 YHUBEPCUMema
umenu Bacuia Cmepanura

BE3OILUIATHBIE JJOIOBOPHI KAK OJHH U3 BU10B
I'PAKIAHCKO-ITPABOBBIX JOT'OBOPOB

[TpeaMeT perylupoBaHWA IPaIaHCKOro Mpaea, B MEPBYIO O4EpEib, COCTABIAIOT
HMYIIIECTBEHHBIE OTHOLIEHHA, KOTOPHIE HOCAT MAaTepHabHBIH XapakTep W HacTo
HMEHYIOTCH MMYUIECTBEHHO — CTOMMOCTHBIMH OTHOIICHHAMM. DaHaKko, HE TOJIBKO
HMYLIECTBEHHBIE OTHOLICHHWA ABAAIOTCA MPEJAMETOM IPAKAAHCKOM — MPaBOBOTO
peryIHPOBAHMA, MOCHEAHNH MOKET BKIIOUATH ¥ ceOf W JIHYHBIC HCMMYIICCTBEHHBIC
OTHOLUEHHMA, YTO CBA3AHHBIC ¢ MUMYIIECTBEHHBIMH, @ B HEKOTOPBIX Cly4asX H HE
CBA3AHHBIE C HHMH,

OGe 3THX IPYNNEl OTHOWIEHHH 00BEAHHAET TO OOCTOATENLCTRO, UTO OHH OCHOBAHEI
HA HOPHIAWYECKOM paBeHCTBE, CBODOJHOM BOJIEH3BABJICHHH H HMYIIeCTBEHHOM
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CAMOCTOATENBHOCTH MX YYACTHHKOB, BO3HHKAIOT MEXIY HOPHIHYECKH PABHBIMH H
He3aBHCHMBIMH JPYT OT APYroro cyObekTaMi HMEHOLMMH coOCTBEHHOE HMYIIIECTBO.
MHave roeops, 3TO YACTHBIE OTHOLIEHHSA, KOTOPbIE BOIHHKAIOT MEKIY CyOBEKTaAMM
YacTHOTO Mpaea,
[Mpaxaanckuit Kogeke YKpauHbl perjaMeHTHPYET BO3MOKHOCTE 3aKMIOYEHHA Kak
ONIaTHBIX TaKk W Oe3onmaTHeIX A0roBopoB, ONAaTHEIMA SBJAAIOTCA ABYCTOPOHHHE H
MHOTOCTOPOHHME [OrOBOPLI, B KOTOPBIX Kaiaas M3 CTOPOH 0Df3aHa MpejoCTaBHTh
APYT ApPYry onpeaeineHHoe HMyumecTBenHoe Omaro. YU.5 ¢r.626 'K VkpauHbel He
onpeaenseT KpHTEpHi 1A pa3rpaHHYeHHA OMIATHEIX W 0e30MIaTHLIX J0rOBOPOB, a
JMIE 3aKPEnUIAeT Mpe3yMIMUAI0 BHANIATHOCTH JOroBOopa, KOrJa HHOe He
YCTAaHOBIEHO JOTOBOPOM, 3aKOHOM WIIH He BHITUIBIBAET W3 MX CYTH. BOJBUIHHCTBO
- JOTOBOPOB ABRJAKOTCA MAATHBIMH (IOrOBOpa KYMJAHW — IMPOAXH, MHHEI, MOCTABKH,
' HaliMy W.T.1.).

Jlenenuwe 0roBOpPOB Ha BO3MedHBle W 0e3BO3ME3IHBIC H3IBECTHBIE M
HHOCTpPaHHOMY 3akoHoaaTenseTBy. B [Mpamnanckom Koaekce @paHuuu orMedaeTcs, |
onpeie/ieHHas KaTeropHs JOroBOPOB B 3aBHCHMOCTH OT YCMOTPEHHS CTOPOH WITH
NPAMBIX MpeIOCTEPEKEHHIT 3aK0HA MOTYT OBITE HIH ONMNATHEIMH WK D€30N1aTHBIMH
(OrOBOpEI MOpYYeHHA, XpaHeHHua). [lpHuem, MOXKET yCTAHABIHBATECA MPE3YMILUA
| OMJIaTHOCTH MAM Oe3omnaTHOCTH. be3oniaTHele JOrOBOpEl B HEM HAa3bIBAKOTCA
- GIarOTBOPHTENLHBIMH WK ke OaaropoassiMi [5, ¢.1101].

I'paskaaHCcKOe 3aKOHOAATENLCTBO YKpaHHEI HE PACKpPLIBACT COJCpPKAHHA MOHATHA —
fGeszonmaTHeIM JoroBop, TOMABKO B Hay4dHOH IHTEepartype oOTMeYaeTcs, 4YTO
Ge30nNaTHBIMM CHMTAIOTCS T€ JOTOBOPEI, B KOTOPLIX XOTH W MpeaycMaTpHBaeTcs
nepexol OT OAHOH CTOPOHBI K ApYroif WMyllecteeHHoro Onara, HO OH HE
COMPOBOKIAAETCA Tnepejavell BCTpevyHOro MMyllecTBeHHoro Onara (Hanpumep,
norosopsl gaperns, ccyaet) [ 2. ¢.608 ].

Mcxons M3 yKasaHHOTO Bbillie, MpejiaraeM TakuM o0pazoM ONpeie/iMTh NOHATHE
OezonaaTtHoro Joroopa: Oe3oniaTHeIM SABISETCA JIOMOBOpP, 338 KOTOPRIM OJIHA
CTOpOHa TepejaeT WIH 00A3BIBAaeTCA MNMepelaTs BTOPOM CTOpoHE B CODCTBEHHOCTB
WM BO BpEMEHHOE MOJb30BAHWD BElllb, JIEHBIH HIM MMYLIECTBEHHOE npaso MO0 ;
APEeAOCTABMTEL OMNPENeNeHHYIO YCIyry, a apyras cropoHa, Oyayud csoboaHoil o
BCTPEUHOrO MpeJocTaBieHNs, OCYIECTBAAET B MHTEpEcax KOHTparcHTa NeHCTBHA,

NpeAyCMOTPEHHBIE 3aKOHOM.

JlocTaTouHo apryMeHTHpOBaHHO OOOCHOBA/ BO3MOXHOCTE CAMOCTOATE/IBHOID
CYIECTROBAHHMA B IpaiJiaHckom npase OesomuatHeix aoroeopos A.B.Eropoe, n
3aMeTHI, uTo Oe3onnaTHble TPAXIAHCKO — MPABOBBIC [JOTOBOPEI HE HYMKIAKOTCA B
TEOPETHYECKHX OlPaBIaHHaX, TOCKONBKY 3aHMMAIOT CBOE [0CTOHHOE MECTO B
CHCTEME IpadIaHCKO — MPaBOBLIX AOTOBOPOB, 0OCHy/KHBaA HaudoIee BHICOKHE H
GnaropojiHeie Yenosedeckie oTHomenus [1, c.118].

paxpanckuit  Kogekc VYkpauHbl onpefenser TakHe BHAs O€30MIaTHBIX
JOrOBOPOB: JOTOBOp JAapeHus, [AOroBop ceyibl, JAOTOBOP XpaHCHWA. JI0Tr0BOp
Mmopy4eHHs. ITH NOTMOBOpPLl MOWHO pa3fie/iiTh Ha [Be rpynnel. K neppod rpynme
OTHOCATCH JOrOBOP AapeHHs W J0rosop ccyibl (0e3Bo3Me3IHOre Moab30BaHHA
MMYUIECTBOM), OHH ABAAOT coDOH  CaMOCTOATENBHEIA  JIOTOBOPHBIA  THIL.
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CamocToaTeIBHOCTE MX  OOYCTIOBICHHAs HATH4YHeM ocoOeHHOH IopHaAHYecKoit
MpHpOABl H HopMaTHBHOH Oa3el. Kakanomy w3 Hux B [pamaanckom Kogekce
YKpauHbel  BblO€NeHa  ClEUHAlbHAA  [71aBa, KOTOpas  BKIHOYAeT HOPME,
NpeHasHauYeHHbIC [UTA perlaMeHTaluMH ToIbKo Oe3onnaTHeX oTHoWeHHi. [To stomy
nosoay HO.B.Pomaneus ormetnn: "B COOTBETCTEHH ¢ NpaBHIaMH 3aKOHOZATETBHOMN
TEXHHKH [OCTPOCHHA  CHCTEMBI JOTOBOPOB, OCHOBaHHEM 1A (opMHpOBaHMA
00f3aTe/ILCTBA  Kak CAMOCTOATCIIBHOID JNOMOBOPHOIO THIMA ABJIAETCA HaJIH4YHE
CYUWIECTBEHHBIX OTIHYHA NPaBOOTHOWIEHHH, KoTopeie TpelyloT NPHHUMITHAIEHO
HHOro MpaBoBOro peryindposanus. Heobxoaumocte dopmupoeanus ocoGennoi
MpaBoBOH 0a3sbl 414 perilaMeHTaluHW ONpeieleHHbIX MPAaBOOTHOIICHHI ABISETCH
OCHOBAHHEM [LIA BBIIEJICHHA 3THX MMPaBOOTHOIIEHHH B camMoCTOATENBHEBIH THI (BHI)
aorosopa. Hanpumep, ortHomenns u3 GOe3onnaTHoif mnepejayW WMyllecTBa B
CODCTBEHHOCTh (AapeHHA) CYUIECTBEHHO OTIMYAIOTCA OT OTHOWIEHWH W3 nepeaauu
MMYLIECTBA B CODCTBEHHOCTh HA OMIATHOH OCHOBe (KYMIH — mponawke). Ornnuue
ITHX MPaBOOTHOIIEHHH O0O0YCHOBHIO TO. 4TO OOJNBIIMHCTBO HOPM, KOTOpBIE
PETTAMEHTHPYIOT KYIUTKO — MNpoJaxy, He MNPHMEHSITCH K JOroBOpY JapeHus.
Cneunduueckuit xapakrep oTHoumeHui aapenus TpeGoBan co3naHus ocobeHHO
NpaBoBOif 6askl L1 peryIMpoBaHus 1aHHeIX oba3atensete” [ 3, ¢.13 -17].

Ko Bropoit rpynne 6e3onnatHbix JOTOBOPOB OTHOCATCA J0rOBOPEL, KOTOPKIE MOTYT
ObITh H Ge30MIaTHLIMM M ONMAaTHEIMH. K HHM MOXKHO OTHECTH JOrOBOPBI XpaHeHHs,
mopyqerns, ceyael. H.1 ¢1.946 I'K Ykpaunsl oTMeuaer, niara 3a XpaHeHHe W CPOKH
€€ BHECCHHA YCTAHABIMBAKOTCA JOrOBOPOM XPAHEHHA, YTO YKa3biBAET Ha OMNATHOCTE
atoro gorosopa. U.4 ¢r.946 I'K — yupeanTe IbHBIMH AOKYMEHTAMH HOPHIHYECKOTO
fIHLA MWW JOTOBOPOM MOXKET ObITh NpeaycMOTpeHO (e30miaTHoe XpaHeHHe BEllM,
4TO YKa3biBaeT Ha Oe3onnaTHbIi XapakTep A0roBopa XxpaHeHus.

Cornactio ¢r.1002 I'K Vkpawnsl — nosepeHHEIi WMeET MpaBo Ha miarty 3a
BBIMONHEHHE CBOMX OO0A3aHHOCTEH MO JOrOBOPY MNOPYYEHHA, €CIH HHOE He
YCTAHOBJICHO JOTOBOPOM MM 3akoHoM. ClieJJoBaTeNlBHO, CAMHM € JIOTOBOPOM
MOMWET H ﬂpﬂﬂ}'EMETPHBﬂTEEH ero 0e30MIaTHOCTE.

Jloropop 3aiiMa, ToWe, MoOXKeT OBITE OMIATHHIM HIH OE30MAATHBIM (CT.
cT.1046,1048 I'K Vkpaunsi). [lelicTByeT NpaBuio oniadyHBaHus 3aiiMa. ecllH HHOE He
APEeAYCMOTPEHO JOroBOPOM MM 3akoHoM. [lpaso Ha monyyeHHe NPOUEHTOB Kak
1aTel 34 3aiM ABJAETCA HOBE/UIOH B MPaBOBOM PEryJHPOBaHHH 3alOMHBIX
OTHOWIEHHA. 3aKOH HE YCTAHaBIMBACT BEpXHMil mpesen ux pasmepa. Pasmep
MOPAJIOK NMOMYYEHHA MPOLEHTOB MpejycMaTpHBaeTcs camHM gorosopoM. [Tnata 3a
YCITYTY 3aiMa MOJKET HMETh JIMINL JIEHEKHOE BRIPAXKEHHE B MPOLIEHTHOM OTHOLIEH MM
K CyMMe 3aliMa JeHer WiH CTOMMOCTH MMYIIECTBAa B cily4ae 3afiMa JApyrux Beiieii,
onpeieNeHHbIX POAOBEIMH NpU3HaKaMu. [TpoLeHTEl MOIMYT HAYHCIATLCH 33 KaAIBIA
J€Hb, MecdAll, KBapTajl HIAH roJl # BeIJIAYHBATECA 33EMIIHKOM MOMHOCTRIO
OJHOBPEMEHHO C TMOMYYEHHEM HAH BO3BpallCHHEM TpeaMera 3aiiMa, HIH e
MEPHOAHYECKH YacTAMH. Eciu cropoHbl He 00YCIOBHIIM 3TO YCIOBHE H HE OTMETHIIH
Oe30MaTHelil XapakTep 3aiiMa, TO MPOLEHTHI J0DKHBI BHITUIAYHBATECH €KEMECAUHO
KO JHIO BO3BPALICHHA OJO/UKEHHOH CYMMBI, HCXOAS M3 MX OJ0BOTO pa3Mepa Ha
ypoBHe y4yeTHOH cTaBku HaunonansHoro banka YKkpauHel.
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[lpu ycnoemsx, otMeueHHelx B 4.2 cT.1048 T'K Vkpauns, 3alim ssisercs
GezonaTHoOM, eciM JOroBOpOM He TpelAycMOTpeHo Apyroe. 2Ta HOopMa Kacaercs
NIKLIG 3afiMa ApYrHMX Belleil, onpeaeneHHbIX po0BLIMH NPH3IHAKAMH, a HE JEHET.

bezonnatHele JOTOBOPBI MOTYT OBITE KAK OJHOCTOPOHHHMH - JapeHHe, CCYIBI, Tak
M JABYCTOPOHHHMH, KOrJa npaBamMd W 00S3aHHOCTAMH HaJelleHsl 0De CTopOHBI
oDf3aTe/ILCTBA, KOTOPOE BOZHHKIO H3 HACTOALUEro AOroBOpd, HanpuMmep, A0roBop
MOPYHEHHA, XPAHEHHA, CCY/IBl, KAK PEajbHBLIMH - I0r0BOP CCY/bl, XpaHeHHd, 3alfiMma,
TaK H KOHCEHCYCHBIMH - IOrOBOP MOPYYEHHS, JapeHus.

besonnaTHeie AJOTOBOPEl HMEKT PpPasHY) [paBOBYHKY HANMpae/ICHHOCTL, OJHH
HanMpaB/leHbl HA nepefavy HMYILecTBa B cOOCTBEHHOCTh - AOrOBOP AApeHHs, Apyrue
Ha Mepefavyy HMMYIIECTBEA BO BPEMEHHOE [MONBIOBAHMA - JOTOBOP CCYIBI, TPeThH

Hanpas/IeHBl Ha NpeJoCTABIEHHEe YCIYT - JOrOBOPBl XpaHeHHs, MopyyYeHns. Bce
3TO OaeT BOIMOXKHOCTE BBIACIHTE pHI MNPpH3HAKOE [MPHCYLIHX DezonaTHBIM
JIOTOBOpAM.

[TpH3Haku 3TH ClIeayIOLIHE:
| = OrpanuyeHHoCcTh cephl 3aKM04eHHA H cepbl AeACTBHA 3THX AOrOBOPOB.
Onu He 3akmoMaoTcd B cjepe pPLIHOYHBIX OTHOLIEHWI, a MOTOMY HeE
MpeACTaBIATCA KOMMEpPYECKHMH JI0TOBOPaAMH.
2 = CyDexTaMu 0e30TUTATHRIX JOTOBOPOB, B MEPBYIO O4EPE/lb, BEICTYNAIOT
(pH3HYecKHe OHLA. Y4YacTHE B HHX HOPHIMYECKHMX ML, [OCYIApPCTBEHHLIX H
MYHHIHTIaIBHEIX oDpazoBaHMil He HCKUTIOYaeTCA, HO BeChMa OrpaHHYeHHaA.
3 — bezonmatHele JOrOBOPHI 3aKMHOMAIOTCA MEXKAY (PHIMYECKHMH THLUAMHK Ha
OCHOBE paHee cOpMHPOBAHHOID B3aHMHOIO OTHOLUEHHA ApYyr K Apyry. Haile Takue
JIOrOBOPBI 3aKTHOYAKOTCA MEAIY POACTBEHHHKAMH, COCEIAMH, IHAKOMBIMH,
4 — Cpoeobpa3znble MOTHBEI 3aKTIOYEHHA Oe30nnaTHeiX 10roBopoB. OBBIMHO
CTOpOHA, KOTopad [JeiicTByer O0e3BO3ME3NHO, HelaeT MoMo4Mb JpPVIoi CTOpOHE,
clAenae Ana Hee xopowee aeno. He caydyaiiHo o ¢paHuyisckoM [ paxiaHckKoM
KOJEKCE 3TH J0roBOpel Ha3BaHel OnaroTBopuTensHeiMH. "Jlapurens, 3auMopgasell,
TBOpAT Onaro, nepeapad MMYLIECTEO B Jap HJIH BO BPeMEHHOE MOJ/Ib30BAHHE, HHYEro
3a 310 He Tpebya" [ 5, ¢c.1101 ].
5 — Kak npasuio, GesonnarHeli Joropop He MoxeT ObiTh NyOnuyHbiM. Kpome
JOTOBOPOR XpaHeHHd B MOCTHHHUAX. CAHATOPHAX, H ToMY nogobHoe. OHH He MOryT
OBITE H JIOTOBOPaMH TPHCOEAHHEHHA, HO 3aKITHOYMEHHBIE B HHTEpecax TPeThero JTHua
HEKOTOpble W3 HUX MOryT OwiTk. Jla, npaso TpebopaHHA MO JOMOBOPY CCY/Ibl MOMKET
MpHHAUIEKATE HE CCYI0JATENO, a TPETHEMY JTHILY.
6 — B nanHbIX J0roBOpax He NPeAyCMATPHBAKOTCA H HE NPHMEHSAOTCS
rpaxiaHcko — NpaBoBble cnocobbl obecneYeHHs HCMOMHEHHA 00A3aTENbCTR.
7 —3aluTa HApYIIEeHHBIX MPaXKIaHCKHX Npas B 0e30MIaTHEIX OTHOLLIEHHAX
OCYLIECTB/IACTCA, B OCHOBHOM, HEIOPHCAWKLIMOHHLIMH crniocobamu. | paikiaane peako
npuberaioT K cygedHOH 3aWMTe CBOMX TMpaB, OrpPaHHYHMBaACh, 4Yalle BCeEro,
CaMO3allHTOMH,
8 — CyiecTRyIOT 0COOEHHOCTH W MPH PeIIeHHH BOnpoca 00 OTBETCTBEHHOCTH
CTOPOH B ClTy4ae HapyIIeHHA WIH HecoOMoaeHHs YCIoBHIA De3onnaTHoro Joroeopa.
Jla, OTBETCTBEHHOCTH CTOPOHBI, KOTOpas NPEeAOCTABASEeT MMYLIECTBO MM
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[IpelocTaBaseT YCayry ecTs Sosiee MAKOH, orpaHHueHHOl TpeOoBaHHAMH YMHOCTH H
106pOCOBECTHOCTH €€ MOBEIeHHA.

VkaszaHHble MPU3HAKH GE30MaTHEIX AOrOBOPOB JAHOT BO3MOKHOCTL BBLACIHTE HX
8 0coDEHHYI0 TpYNmy TpakAaHCKO — MPaBOBEIX OTOBOPOB. Ho, kak oTMeuaeT
}0.B.PomaHels, 4TO He Bee O€30MIATHBIE HMYUIECTBEHHBIC OTHOWCHHA MEHIY
COOTBETCTBYIOUIMMH CyOBEKTaMH YPEryTHpOBaHbl HOPMaMH TPaK/IAHCKOTO Mpasa. B
APaKTHYECKOH KH3HH He OJMHOUHBIE C/y4aH, KOTAA OAWH rpaAaHHy BBITIOJIHAET
paBoTy A4 APYroro, He Noay4as 3a 370 HH OJIHOTO BO3HArPAACICHHA. OaHH MOKET
nepese3TH rpy3 Mo npocsbe APYroro 0e3BO3IME3THO. BoamoxHoe M OesonaarHoe
npegocragienue ycayr. OTHOLWEHHA, KOTOpbIE BOSHHKAIOT B npouecce TaKoi
eATeNBHOCTH, NPABOM He PEryIMpYIOTCs, XOTA HUYEro NMPOTHBO3AKOHHOTO OHH B
cebe He Hecyt. [Tosromy FO.B.Pomaneus npeanaracT pacnpocTpaHHTh Ha JOTOROP
mepeBo3KM mnpaBuna Oe30TUIATHBIX JOrOBOPOE. B riaey 0 A0roBope MNEpeBO3KA
ciefyeT BKTIOYHTH MpaBuia o Oe30TUIaTHOH MepeBO3KC Tpy3a aRTOMOOHIBHEIM
TpaHcnopToM. Bellb NpH Takoif nepeBo3ke MEpeBO3HHK obA3kIBAETCH, €C/TH B3 HA
cebs onpeleNeHHy0 0043aHHOCTE, JIOCTABHTH IPY3 BOBPEMA H B coxpaHnoctd. Eciu
rpy3 Gy/aeT NOBPEkKAEH WK NOTHOHET B A0POTE, TO, Kak NpaBHIO, nepeBo3UHK DyaeT
OTBEYATH 34 Bpel, MPUUMHEHHBI HCTOYHHKOM MOBLILIEHHOH ONACHOCTH, NEPEBOTHE
fygeT OTBedaTh W 3a Bpel MM MPHYHHEHHBIH (HampuMep, HeNnpaBHibHOE
3arpy;eHHe WM pasrpyska rpysa, 4TO NpHBEIO K €ro nospexacHuio). [lostomy, He
GyaeT NWILIHHM PacrpoCTPaHHTh HOPMBI fe3zomaaTHLIX JOTOBOPOB W Ha TaKHE
orHomeHus. Takum ke A0KHO ObITh pelleHHE OTHOCHTEABHO DelonaaTHOTO
npenoctasnenus yenyr [4, c.496]. bessosMelnnbie J0roBOPbI obpazytoT ocobyio
FPYIITY JIOTOBOPOB, KOTOPBIE PEryUpPYIOT OTHOLICHHA MEKILY H3IHUECKHMH THLAMM
B chepe Guita W TeM cambiM obecredHBarOT noTpeOHOCTH M HHTEpechl WX
VYACTHHKOB.
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