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CEPBITYTHE IIPABO YJIEHIB CIM'I BJACHURA KRUTJIA

Hexir K.I.

Hanionansunii yHiBepceurer «Onecbka I0pUANYHA aKaleMia»

Y cratTi mociigpKeHO MpaBO KOPUCTYBAHHSA KUTJIOM BJACHMKA 4WjieHaMM #oro cim'i Ta mizcraBm itoro mpumnm-
HeHHA. 30KpeMa, IIPOAHAJII30BAHO IIPAaBO KOPMCTYBAHHA SKMUTJIOM BJIACHMKA KOJIMINHIMM dYjeHaMu ioro cim'i
IIpunineno ysary icmyrouint komizii misk MK VYrpainm ta IIK Ykpainm mono mpaBa KOPMUCTYBAaHHS KUTJIOM
BJIACHMKA. SaIIPOIIOHOBAHI IIJIAXY BMUPIIIEHHA Npo0JieMy NPUIIMHEHH: NIpaBa KOPUCTYBAHHA SKUTJIOM BJIACHNKA
KOJIMIITHIMM yireHaMmu #oro cim'i. IIpoBeeHO po3aMeskyBaHHS TaKMX OCODMCTUX CEPBITYTIB, AK MpaBO 4WieHiB ciMm'i
BJIACHMIKA SKMTJIA Ha KOPMCTYBaHHA IVIM KUTJIOM, BcTaHOBJeHe cT. 405 IIK Ykpainu, Ta mpaBo KOPUCTYBaHHSA

MaifHOM BJIaCHMKA, nependadene ct. 1238 IIK Ykpainn.

Karo4oBi ciioBa: mpaBo KOPUCTYBAaHHS $KITJIOM, KOJMIIHIA YieH ciM'l BJacHUKA, 0COOUCTI CepBITYT, 0OMEIKeH-

HA IIpaBa BJIACHOCTI, CepBiTyTHe IIpaso.

HOCTaHOBKa mpobiaemm. AGCOJIOTHMII XapaK-
Tep IIpaBa BJIACHOCTI He BUKJIIIOYAE MOMK-
JIMBOCTi 110r0 0OMesKeHb, AKi JOIyCKalOTbCHA, AKIIO
IIbOTO TOTPeOYIOTH iHTEepecu cycrisbeTBa abo Tpe-
Tix ocib. HariAckpaBimmM OpUKJIagZOM 0OMesKkeH-
HA IIpaBa BJACHOCTI BUCTYIAIOThb PedoBi IIpaBa Ha
uysKe MallHO, BiZIoMi Ille 3 PUMCBKOTO IIPUBATHOTO
npaBa. K CIyIIHO 3a3HAYalOThb MOCJITHUKM, KOH-
Kypylouu 3 IIPpaBOM BJIACHOCTI, PeYoBi IIpaBa Ha
uysKe MallHO BUABJAIOTBCA CUJBbHIIlE 3a OCTaHHE
Ta 3MYLIYIOTb BJACHUKA YCTyIIaTM BMMOTaM, II[0 3
HUX BUILIMBAIOTE [1, c. 155]. [lo uncya pedoBux mpas
Ha YysKe MalHO BiTHOCATBHCA ¥ CepBITYTHI IIpasa,
AKI B Cy4acHOMY NMBILJIBHOMY 3aKOHOJNABCTBi, AK i
B PMMCBKOMY HPMBATHOMY IIpaBi, HOAINAIOTHCA Ha
IBa BUAM — 3eMeJbHi Ta ocobuceri. Haibiabi mormm-
PEeHMM BUITAJIKOM BCTAHOBJIEHHS OCOOMCTOTO CepBi-
TYTY € BCTAHOBJIEHHA IIpaBa KOPUCTYBAaHHA KUTJIOM
4IeHIB ciM'l BJacHUKA KUTJa. BrkasaHe cepBiTyTHe
[IPaBO BCTAHOBJIIOETHCA 3aKOHOM Ta II0B'A3YETHCH
3 gBoMa obcTaBMHaMM: 1) IpaBOM KOPMCTYBaHHSA
JKUTJIOM BoOJIoziie ocoba, fKa € 4yeHoM ciM'I Biac-
HUKA KUTJA; 2) IPaBO KOPUCTYBAHHA KUTJIOM Mae
wIeH ciM'l BJIACHMKA, SIKMI IIOCTIIHO 3 HUM IIPOKII-
Bae. Ha sxaJib, YMHHE 3aKOHOIABCTBO MiCTUTBH HUBKY
KOJIiBiN Ta IIpOTaJMH, AKi BUKJIMKAIOTE IIpobIeMu Ha
IIPaKTUI]i, YaCTillle 32 BCe Y BUIIAIKAX IIPUMIMHEHHA
HIJII00HNMX BiJHOCHH.

Cran pociaig:xkeHHsa temm. IIpoOsiemam ocobuc-
TUX CepPBITYTIB cBOro yacy 6yJso IPUCBAYEHO JI0BO-
Ji 6araTo HOCTigKeHb, cepenl AKMX MOYKHA 3ralaTy
cratti P.A. JIigoeua, O.B. Binoinpskoro, LII. IBamosoi,
M.O. Magait. IIpore 3 ypaxyBaHHAM IIOIINPEHOCTI
BUIAIKIB, KOJIM BUHUKAIOTH IpobJsemnu, IOB'A3aHi i3
IIPUIIVHEHHAM IIpaB 4ieHiB ciM'i BiacHMKa KuTIa
Ha KOPMUCTYBAHHA TAKMUM SKUTJIOM, 3 IIPUYMHM Ha-
ABHNUX Yy 3aKOHOJIABCTBI KOJIi3ili, BKazaHa TeMa He
BTpadvae CBOEI aKTyaJbHOCTI.

Meta crarTti. OcobsmBoi yBaru noTpedyoOTh MIN-
TaHHA NPUIMHEHHS [paB 4ieHiB ciM'I BJaCHMKa Ha
KOPMCTYBaHHA JMUTJIOM Y BUIIQARY IIPUIIMHEHHA
LILTIO0HNMX BiZTHOCMH, a TaKOK IIPM BiAUY)KEeHHI $KUT-
Ja, y AKOMY IIPOKIMBAIOTh WieHM ciM'i BiacHuka. Jo-
CJIAMTY 3a3HaueHi mpobjaeMn i € MeToro 11ie€i cTaTTi.

Bukaax ocHoBHOro marepiamy. IIpaBo deHiB
ciM'l BIacCHMKA SKUTJIA HA KOPUCTYBAHHA LM KUT-
JoM BcraHOBJieHe cT. 405 IIK VYkpainm, BinmosimHo
10 sIKOI WiIeHM ciM'I BJIACHMKA JKUTJIA, AKI MIPOKII-
BalOTh Pa30oM 3 HMM, MalOThb IIpaBO Ha KOPMCTYBaHHSA
VM SKUTJIOM BiNNOBiZHO N0 3akoHy. lliero »x crat-
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TeI0 BU3HAYEHO 1 cleliaJibHy MifICTaBy NPUIIMHEHHSA
TaKOr0 CEepBiTYyTHOro IpaBa — 4IeH ciM'i ByacHuKa
SKUTJIA BTPadae IIPaBO HA KOPUCTYBAHHA LM SKUT-
JoM y pasi BimcyTHOCTI uieHa cim'i 0e3 moBasKHUX
NIPUYMH IIOHAJ, OAVH PIK, AKIIO iHIIle He BCTAaHOBJE-
HO JOMOBJIEHICTIO Mi¥K HMM 1 BJIACHUKOM »KUTJa abo
3akoHOM. OTsKe, 3aKOHHOIO ITiZICTABOI0 IIPUIIMHEHHSA
IIpaBa KOPUCTYBaHHSA KIUTJIOM JJIA dyeHa ciMm'i Byac-
HUKa € JIMIle JOr0o BiJICYTHICTB ITOHAJ OIUH pPik Oe3
noBasKHMX OpuuyH. JloBoji wacTo came LA IIincTa-
Ba BUMKOPMCTOBYETBHCA BJIACHMKOM IIPY 3BEPHEHHI 10
CyZLy 3 BMMOTIOIO IIPO IPUIIMHEHHSA IIpaBa KOPUCTY-
BaHHA WIEHOM I10ro ciM'i HaJIeXKHUM IOMY KUTJIOM.

Inmn Bumasky NpuNuHEHHA NpaBa KOPUCTYBaHHA
JKUTJIOM JJIA 4yieHa ciM'l BjacHUKa, HATPUKIIA, Ipy-
IIMHEHHA IIpaBa KOPMCTYBAaHHA SKUTJIOM Yy BUIIAIKY
POBJIy4YeHHs, MOKYTb OyTM BCTAaHOBJIEHI JOMOBJE-
HICTIO MI’K BJIACHMKOM SKUTJIA Ta UJIEHOM Joro cim'i.
Taka OOMOBJIEHICTE MOsKe OyTM odpopMJieHa, HAIpK-
KJIaJ, 3a JOIIOMOTOI0 IIIJIFO0HOTO NIOroBOpyY. Tak, Bim-
noBigHo n0 cT. 98 CK VYkpainm AKIO y 3B'A3KYy 3
YRJIQJIEHHAM IILII00Y OJIMH i3 MOAPYKIKA BCEJAETHCA
B JKUTJIOBE IPUMIIIEHHA, AKe HAJEKUTb NPYTOMY 3
IIOAPYSKIKA, CTOPOHM y IIITIOOHOMY JOTOBOPI MOYKYTh
JIOMOBUTHCS PO IOPAAOK KOpUCTyBaHHA HMM. Ilo-
JPYKoKA MOsKe JOMOBUTUCA IIPO 3BIJIbHEHHA dKUTJIO-
BOT'O IIPVUMIIIIEHHA TUM 3 HOJPYKIKA, XTO BCEJVBCA B
HBOTO, B pa3i posipBaHHA HLTIO0Y, 3 BUILJIATOIO I'PO-
1I0BOI KoMIleHcallii abo 0e3 Hel.

Pazom i3 TuM, Ha ODpaKTUIll BUHMKAIOTH YMCJIEH-
Hi BUOAIKM, KOJM KOJMIIHIN ujeH ciM'i He Oaskae
3BIJIBHATU KUTJIO, IPOJOBXKYE IM KOPUCTYBaTHUCh,
IIpM LBOMY JOMOBJIEHOCTI Mi’X HMM 1 BJIACHUKOM
SKUTJIA 1I0JI0 3BIIBHEHHA NPUMIIEHHA He OCATHY-
TO, 1 BJJACHUK CTUKAETHCA 3 IPOOJIEMOIO, KOs hak-
TUYHO YysKa JIIOAVIHA IIPOJKMBAE B JIOTO OyIMHKY
4y KBapTUPi, 1 B HbOTO HEMa€ KOJHUX 3aKOHHUX
migcraB 1boro nosbaBuruch. OOGyMOBJIEHa IfA IIPO-
O6yema HagABHIicTIO meBHOI Kouizii misk TR Yrpainm
ta KK VYkpainn Tax, Bimmosiguo mo ct. 156 KK
YxpaiHyu, OpaBo KOPUCTYBaHHA SKUTJIOM He IIPU-
NIMHAETbCA 3 IPUNMHEHHAM CiMelfHUX BITHOCHH, KO-
quinHl wienn cim'i BiacHuka OyAuHKY (KBapTUpn)
He 11030aBJIAIOTHCA IIPaBa KOPUCTYBAHHA 3alIMaHNM
IpUMinieHHAM. Y pasi BiCyTHOCTI yroam MisK BJac-
HMKOM OyIMHKY (KBapTMpy) i KOJMIIHIM YJIEHOM
itioro cim'i mpo GesomnnaTHE KOPUCTYBAHHSA SKUJIVIM
OPUMIIIEHHAM [0 LIMX BiTHOCKH 3aCTOCOBYIOTHCH
IIpaBuJIa, BCTAHOBJIEHI cTaTTeio 162 nboro Kogexcy.
Y cBorw uepry, cT. 162 MK Yrpaiun nepenbadeno,
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1[I0 IJIaTa 3a KOPUCTYBAHHA SKUJIMM IIPUMIIIEHHAM
B OyAMHKY (KBapTUpi), 1110 HAJIEIKUTH TPOMAIAHNHO-
Bl Ha IIpaBi MPMBATHOI BJIACHOCTi, BCTAHOBJIOETHCSH
YToZol0 CTOPiH. AJjie BasKKO co0i yABUTH, AKUM UM-
HOM OyJZle HOCATHYTO YTOAy IIPO OILJIAaTHE IIPOYKVI-
BaHHA MidK ocobamm, AKi He 0a’KalOTb MIPOMKUBATU
pasoM B OHOMY HpuUMilieHHI. Ta ¥ B3araJi, 4m He
0OMesKy€eTbCsA B TaKOMYy BUIIQJKY cBoOoma BUOOPY
KOHTpPareHTy 3a JOrOBOPOM, II[0 € OJHUMM 3 0azo-
BIX €JIEMEHTIB IPUHIUIY CcBOOOAM nOoroBopy? Bu-
Ja€TbCdA, II[0 IIPABO BJIACHOCTI B IIbOMY BUIIAJKY
obmeskyeTbCcA OesmizcraBHO. fIK CoIyIIHO 3a3Hadae
P.A. JlinoBenp, icHYIOTh 3araJibHi mificTaBM IPUIIK-
HEHHA cepBiTyTy, BcTaHoBJeHI cT. 406 ITK Ykpaiun,
a came, BinnosimHO 70 4. 4 ctr. 406 IIK VYkpainn,
CEepBITYT HPUIMHAETHCA y pasi npunmHeHHA 00-
CTaBMHM, fAKa OyJia MiJCTaBOIO AJIA BCTAHOBJIEHHA
cepBiTyTy [2]. OTSKeE, Y TaHOMY BUIIQIKY, i3 TPUIIK-
HEHHAM CIMeVHMX BiJHOCMH (PaKTUYHO BiAmanae it
migcraBa, nepeadaveHa 3aKOHOM JJIA BCTAHOBJIEHHS
TAKOTO CEepPBITYTHOTO IpaBa, TOMY IPUIMHEHHA Ci-
MEeVHIMX BiTHOCVH IIOBMHHO MaTM HaCJiIKOM 1 Ipu-
IIMHEHHA IIpaBa KOPMUCTYBAHHA SKUTJIOM KOJIMIITHIMM
ujeHaMu cim'i ByiacHMKA.

IITe omma mpoOsieMa mIpy BUPIIIEHHI IIHOTO M-
TaHHA BUHMKAE y 3B'A3KY i3 TMUM, 110 ¥ 3aKOHOIAB-
CTBi YiTKO He BMBHAUYEHO, KOTO CJIiJ BBasKaTy dUJe-
Hamu cim'i. Tak, BignosigHo no cr. 64 KK Ykpainn,
0 4ieHIB ciM'i HajiMaya HaJIeKaTb APYKUHA Ha-
iimada, ix mitm i OGaTbku. Ysenmamm cim'i HajimMadga
MOsKe OyTM BU3HAHO i1 iHIIMX Ocib, AKIIO BOHM IIO-
CTIVHO MPOYKMBAIOTH Pa30M 3 HayMaudeM i BeyTb 3
HUM CIiJIbHe rocrogapctso. Binmosinuo mo cr. 3 CK
Yrpainnu, ciM'to CKJIamaTh 0co0M, SAKi CIIJIBHO MIPO-
SKVBAIOTh, [I0B's3aHi CIJIbHMUM [1006YTOM, MalOTh B3a-
eMHI mpaBa Ta 000B'aA3KU. IIoApysKiKA BBarKae€TbCHA
ciMm'ero 1 Tomi, KOV APYsKMHA Ta YOJIOBIK y 3B'A3BKY
3 HAaBYAHHAM, PODOOTOIO, JIKYBaHHAM, HEOOXiJTHICTIO
JIOTJIANY 3a OaTbKammy, MITbMM Ta 3 IHIINX IIOBAYK-
HUX TPUYMH He MPOKUBAIOTH CHijgbHO. uTnHa Ha-
JeKUTh 00 ciM'i cBoix OaThKiB i TOMi, KOJIM CITJIBHO
3 HuMmu He mnposkuBae. CiM'a CTBOPIOETbCA Ha ITif-
cTaBi HLTI00Y, KPOBHOTO CIIOPiHEHHA, YCUHOBJIEHH,
a TaKOYK Ha IHINMX IifcTaBaX, He 3a00POHEHNX 3aK0-
HOM i TaKMX, II[0 He CyIepedaTh MOPAJILHUM 3acaziaM
cycmizberBa. Oteke, wieHamy ciM'i BJaCHMKA YKUTIIA
cai BBasKaTM 0cCib, AKI 3 HMM CIIJIBHO MIPOYKMBA-
I0Tb, BeyTh CIILJIbHE TOCIIOAAaPCTBO 1 MAIOTh B3a€EMHI
IIpaBa Ta 000B'A3KNM. TakuM YMHOM, y KOJO IUX Oci0
BBOJIATHLCA 1 TaK 3BaHI «(PaKTUYHI HONPYKIKA» abo
criBMeNIKaHIl. I HaBITH AKIIO AKYCh CTOPOHHIO 0CO0Y
3apeecTPOBaHO B YKUTJOBOMY IIPUMIIIIEHH], BJIACHUK
He Ma€ >KOJIHOI MOSKJIMBOCTI 3HATU i1 3 peecTpaliii Ta
BUCEJIVTY iHAKINe, AK y BUIIAAKY, FAKIII0 BOHA caMa
He IlepecTaHe IIPOKMBATHU 3a MiclleM CBOe€i peectpa-
mii. ¥ Akocti npukiana asd imroctparliii 6earysmocTi
TaKol HOpPMM MOJKHA HABECTV HACTYIIHY CUTYALlio:
Y KBapTHpPi MaTepi peecTpyeThbCA CIIiBMEIIKAaHEIb
JIOHBbKY, Yepes IIBPOKY OCTAHHSA IIOMMPAE, IIPU IIHO-
My IIO CyTi uysKa AJdA ii MaTepi-BJacHUII KBapTUPU
JIONIMHA IIPOJOBXKYE IIPOKMBATM B Lili KBapTupi, i
BJIACHMIA HEe Ma€ KOJHOI 3aKOHHOI ITiZicTaByM BUMAa-
TaTy JIOTO BVICEJIEHHH.

€auunii criocib, AKMM Ha ChOTOJHI MOYKHA CKO-
pucTyBaTMCA 3 METOI0 BUCEJUTU HebaskaHy ocoly 3
SKUTJIA BJIACHMKA, 3aKpimeHo y ct. 116 KK Ykpai-
. Tax, BigmosiguO 110 cT. 116 MK Yrpainm, Axio
HaviMady, 4jeHu iioro cim'i abo inmi ocobu, Axi mpo-

SKMBAIOTh Pa30M 3 HUM, CUCTEMATUYHO PYHHYIOTh Yl
ICYIOTh SKMUJIe IIPUMIIIIeHHsd, alo BUKOPMCTOBYIOTH
JIoro He 3a NpPU3HAYEeHHAM, abo CUCTeMaTUYHUM I10-
PYILIEHHAM IIPaBUJI COLIAJJICTUYHOIO CHIBYKUTTA PO-
0J1ATb HEMOKJIVBUM JJIA {HIINX IPOYKMBAHHA 3 HUMU
B OJHIVI KBapTMUpPi UM B OJHOMY OYIMHKY, a 3aXO-
Iy 3ano0iraHHA i rpoMajCbKOr0 BILIMBY BUABUJIVCH
Oe3pe3ysIbTaTHUMM, BUCEJEHHA BMHHUX HA BUMOLY
HaviMomaBla abo iHIMX 3aiHTepecoBaHMX Ocid mpo-
BaaMUThCA 0e3 HAJAaHHA iHIIIOTO KMUJIOTO IIPUMIIIeHHSA.

IIpore gy BUKOpUCTAHHA Ii€l MOYKJIMBOCTI Bif
BJIACHMKA IOTPEOYIOTHCA JIOJATKOBI 3yCMIJIA — IIO-
TPIOHO JOBECTM HEMOXKJIMUBICTH CIIIJIBHOTO IIPOXKI-
BaHHA, a AJIA IIbOI0 HEOOXiHO HaJaTu CyAy IOKa-
3U IIOJ0 BUKJIMKY IIOJIIii, AKO0 Oysam 3acpikcoBaHi
IPaBOIOPYILIEHHA, 3HAVTH CBiAKIB, AKI HiNTBEpPAATH
paKTM MOPYIIEHHA «IIPAaBUJI COLIaJIiCTUYHOIO CIIiB-
SKUTTA» Toilo. He3posyMmisio, 4OMy BJIACHUKY He-
00XiTHO Tak YCKJAJHIOBATM CODl SKUTTA OJIA TOrO,
mob BucesuTy 3i cBoro KurTya HebaskaHy 0coDy.
Opnnaxk 3axkon Ykpainu «IIpo cBobonmy mepecyBaHHSA
Ta BinbHMIT BUOIp MicliA MpPOKMBaHHA B YKpaini»
MICTUTb KOHKPETHUII IepeJik MifcTaB AJid 3HATTA
3 peecTpalii, 10 AKKX, 30KpeMa, BiJHECEHO: CyZlOBe
pimeHHd, Axke HabpaJo 3aKOHHOI cuiy, IIpo m036aB-
JIEHHA IIpaBa BJIACHOCTI Ha JKUTJIOBE IIPUMIIIEHHSA
abo mpaBa KOPMCTYBaHHA JMKUTJIOBMM IIPUMIIIIEH-
HAM, IIPO BMCEJIEHHH, [P0 BU3HAHHA 0cobu 6e3BicHO
BimcyTHBOIO abo orosomieHHA ii momepJioro. Cepen
mifcTaB 3HATTA 3 peecTparii Miclhda MTPOoKMBAHHA
3rafyloTbCcA 1 «iHII JOKYMEHTH, AKi CBig9aThb IIpo
IPUIMHEHHA [TiICTaB Ha IIPaBO KOPUCTYBAHHA JKUT-
JIOBIM IIPUMIIIIEHHAM», aJie CJiJ] CXUJINTUCA JI0 BU-
CJIOBJIEHO1 y IOPUAMYHIN Hepioauiyi AYMKM, IO IIif
M (POPMYJIIOBaHHAM 3aKOHOJAaBeIb Ma€ Ha yBasi
Oynp-AKMI IHIIMIT HOKYMEHT, KpiM pillleHHA Cyny,
a TOMy pillleHHA CyZy PO PO3ipBaHHA ILIIO0Y, Ha-
MIPMKJAJZ, He MO’Ke BBaYKATUCA TAKUM JOKYMEHTOM
[3]. IIpukramom Takoi migcTaBy, AK BUIAETHCA, MOYKE
OyTy BMUIIAJIOK, KOJIM BJIACHUK SKMTJIA Ma€ IIPaBO BU-
MaraTy BU3HAHHA KOJIMIIIHBOTO BJIACHUKA TAKUM, I110
BTPaTMB IIPaBO Ha KOPUCTYBAaHHA, Ta 3HATTHA JOr0
3 peectpanii. IIpn npomy BTpaTa npaBa KOPUCTY-
BaHHA "KUTJIOBMM IIPUMIIIIEHHAM € HACJIIKOM IIpU-
MVHEeHHA [IpaBa BJIACHOCTI Ha JKUTJIOBE IPUMIIIeHHA
Y KOJMIITHBOTO BJIACHUKA sKUTJIA [4].

Ilosguiia Bepxosuoro Cygny VYxkpaimm (mami —
BCY) 3 nmuranHa IpUIMHEHHA IIpaBa KOPUCTYBaHHA
SKUTJIOM KOJIMIIIHIX 4JIeHIB ciM'i BjacHuka Bimobpa-
skeHa B ¥Y3arasgbHeHHI BCY «AHauguis neskmux nmuraHb
3aCTOCYBaHHA CyJZaMM B3aKOHOJIABCTBA IIPO IIPaBO
BJIACHOCTI IIpM PO3IJIAAl IIMBIIBHMUX CIIpaB», 1€ 3a-
3HaYeHOo, L0 Bigmosimuo mo ct. ct. 9, 156, 157 KK
Yxpainu cam pakT NPUOMHEHHA CiMEeTHMX BiTHOCUH
i3 BJJACHMKOM (BJIACHMKAMI) KBaPTUPHU He 1T030aBJIA€
KOJIMIIHIX 4JeHiB joro (ix) cim'i mpaBa kopucryBa-
TUCSA 3aliMaHUM IIPUMIIIEHHAM 1 He € MiZicTaBoIo JJIisd
iX BUCeJIEHHA 3 IIbOTO $KMUJIOro IpuMimeHHA. IIpaso
BMUMAaraT! B CyZOBOMY IOPSANKY BMUCEJEHHA KOJIMIII-
HiX 4yIeHiB ciM'l BIaCHMK KMJOro OyAMHKY (KBap-
THpK) Ma€e BigmoBinHo 1o ct. 157 KK Ykpaiun, ase
3a HaABHOCTI obcrtaBuMH, nepenbdbavennx 4. 1 ct. 116
nboro kojyekcy. IlepenbaueHi crt. cT. 9, 156, 157 KK
Ykpainu oOME)KeHHA II0/I0 BUCEJIEHHA KOJMIIHIX
4JeHIB ciM'I BJIACHMKa He € IIOpPYIIeHHAM IIpaBa
BJyacHocTi. Bimmosimuo mo 4. 4 ct. 41 Koncturyii,
cT. 319, u. u. 1, 2 cr. 321 IIK Ykpaium BJAacCHUK He
MosKe OyTV IIPOTMIIPABHO 11030aBJIEHNII ITpaBa BJaC-
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HOocTi abo obMekeHMIT y IbOMY IIpaBi, OHAK y IIe-
penbadveHNx 3aKOHOM BUITAIKaX OOMEMKEHH: IIpaBa
BJIACHOCTI MOKYTBb MaTU Micije. Y IIbOMY BUIIQIKY
oOMesKeHHs IIpaB BJIACHMKA IepexnbadeHi cr.cT. 156,
157 KK Yxpaimu. Taxuit BucHoBok BCY 3pobus y
crapasi Ne 6-24089c806 (yxBasa Bixm 31.01.2007), mo-
nioHMit — y cropasi Ne 6-20552cB07 (pimreHHA Bif
28.05.2008) [5].

3 iHmoro OOKy, CTOCOBHO APYIOro HaibiibII I10-
IIMPEHOT0 NMTAHHA IoA0 30epeskeHHA IIpaBa KO-
PUCTYBaHHA dYileHaMM CiM'I BJIACHMKA KUTJIOM Y
BUIMAJIKy JOTO BiguyKeHHdA, iCHye ycTajleHa IIpaK-
tuka BCY, BigmoBimHO mo Akoi mpaBo wieHa ciM'i
BJIACHMKA OYIMHKY (KBapTUPM) KOPUCTYBATUCA ITUM
SKUTJIOM iCHYE€ JIMIIle 32 HaABHOCTI y BJIACHMKA ITpa-
Ba IIPMBATHOI BJIACHOCTI Ha Iie MayHO. BUHUMKHEHHA
mmpaBa WieHiB ciM'i BiacHuKa OyIMHKY Ha KOpucC-
TyBaHHA OYIAMHKOM Ta OOCAT HUX HPaB 3aJIEKUTD
BiJ BUHMKHEHHA y BJIACHMKa OyAMHKY IIpaBa BJac-
HOCTi Ha I[eil OyJIMHOK, & OTiKe, IPUIMHEHHA IIpa-
Ba BJIACHOCTI Ha OYAMHOK MPUIINMHAE IIPaBO UJEHIB
joro cimM'i Ha KOpMCTYBaHHS UM OyAMHKOM. YmH-
HJM 3aKOHO/IABCTBOM He IlependadeHo Iepexia mpas
Ta 00OB'A3KIB IIOIIEPEeHBOTO BJIACHMKA JIO HOBOTO
BJIACHMKA B YacTyHI 30epeskeHHA IIpaBa KOPUCTY-
BaHHA JKUTJIOM 4JeHiB ciM'I KOJMIITHBOrO BJIACHM-
Ka y BMIAAKY 3MIiHM BJIACHMKA (yXBaJM y CIpaBax
Ne Ne 6-10723cB08, 6-2778c808, 6-55662cB10) [5].

AJle AKIO JEeTbCA PO CEPBITYyTHE IIpaBoO, TO
BOHO ITOBMHHO CJIIYBaTH 3a Piddlo, III0 BUILJIMBAE i3
camoi 7i0or0 mpupoay OOMEXKEeHOT0 PEedYOBOTO IIPaBa.
A AKIO0 BMU3HAETbCA JIOTIUHUM (PaKT, 1[0 3 IPUIM-
HEHHAM IIpaBa BJIACHOCTI Ha SKUTJIO IPUIVHAETHCHA
[IPaBO KOPVMCTYBAHHA IMM KMUTJIOM dYjieHamy ciMm'l
BJylacHUKA (00 iHakIIe 11e 0 TPU3BOAMIIO J0 [TapaoK-
caJIbHOI CUTyalil, KOJM KUTJIO BIAIYKYETBCA Pa30M
i3 IPOXKMBAIOYMMY B HBOMY HJIeHaMM CiM'l), OCKiIb-
KI B IIbOMY BUHOAJKY (PAKTUUHO Bifmamae mimcraBa
BCTAHOBJIEHHA cepBiTyTYy (4. 4 ct. 406 IIK Ykpaiun),
TO YoMy 6 He BM3HATH, III0 TAK CaMO JIOTIYHO OYyJIO
0 TpUOMHATU cepBiTYTHe IpaBo AJA ocid, AKi nepe-
cTalTh OyTy wieHamyu cimM'i BJIACHMKA, OCKIJIBKMU B
IIbOMY BMUIIQJKY TaK CaMoO Bifltazae macraBa BUHUK-
HEeHHsA TaKOoro IIpasa?

Crin TakosK 3rajaTy Ife OAWH BUIIAJOK BCTa-
HOBJIEHHA OCOOMCTOTO CEPBITYTYy, CYTHICTHL SAKOTO
II0JIATAE€ Yy KOPMCTYBAHHI II€BHMUM MAalfHOM, y TOMY
e sxuraom. Vigerses mpo cr. 1238 ITK Yxpainn,
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BIAMIOBITHO O AKOI Ha CIIAAKOEMIIA, OO SAKOTO IIe-
PEXOINTD KUTJIOBUII OyAMHOK, KBapTUpa abo iHmie
pyxome abo HepyXoMe MalHO, 3all0Bifjlay Ma€ IIPaBo
IIOKJIacT 000B'AB0K HajaTu iHImii ocobi mpaBo Ko-
puctyBaHHA HUMU. [IpaBo KOPUCTYBaHHA KUTIOBUM
OyIMHKOM, KBapTUPOIO abo iHITMM pyXoMum abo He-
pyxoMuM MajiHOM 30epirae YMHHICTB y pasi HacTyIm-
HOI 3MiHM iX BiyacHuKa. Tpeba 3BepHyTM yBary, IIo
Yy BUIIAJKY BCTAHOBJIEHHA TAaKOI'O OCODMCTOTO CepBi-
TYTy 3a JIOIIOMOTOI0 3aIlOBiJaJIbHOTO BinKasy, mpa-
BO KOPMCTYBaHHA SKUTJIOM He IPUIMHAETBCA y pasi
JI0ro BifiuysKeHHs, IIPO L0 IPAMO BKa3aHO y 3aKOHI.

BuieszasnaueHi IHCTUTYTU YXOIATH CBOIM KO-
PiHHAM y pUMCBKe IIpaBo, AKOMY OyJiu Bimomi Taki
ocobucti cepsiTyTn, Ak habitatio Ta usus, npnu
IbOMY [PaBO KOPUCTYBAHHA KUTJIOM MOIJIO OIIO-
CepesIKOBYBaTUCh OyAb-AKMM 3 HUX, ajle MK HUMU
icuyBasu ¥ Bimminaocti. Tak, habitatio, ak mpa-
BIJIO, BCTAHOBJIIOBAJIOCH 3a JIOIIOMOI'OIO JIETATY, III0
30JIMKy€ TI0TO i3 cydacHMM IIpaBOM KOPMCTYBaHHSA
SKUTJIOBUM IIPUMIIIIEHHAM, HaTaHMM 3a JOIIOMOTOI0
3amoBifasgbHOro Bimkasy [6]. OTske, 71 y cydacHO-
My IIpaBi cjij po3Me)KOByBaTM BKas3aHI BUIAIKM
BCTaHOBJIEHHA 0CODOMCTOTO CEpPBITYTY, IO IIOJATAE
Y KOPMCTYBaHHI KMUTJIOM BJIACHMKA, OCKIJIBKYM BOHU
pi3HATBCA AK 3a IificTaBaMl BUHMKHEHHSA, Tak i 3a
HiHCTaBaMI/I IIPUIIVTHEHH .

BucnoBku. HaBejnieni Bullle MipKyBaHHA [alOThb
MmicTaBM JJIA BUCHOBKY IIPO HeOOXiNHICTH Mozep-
Hizarii sacrapimnx "Hopm KK Ykpainm, 3oxpema, y
YacTMHI NPUNVHEHHA IIPaB KOPUCTYBAHHA KUTJIOM
KOJIMILIHIX uJyeHiB cim'i Biacuuka. Ciing B3ATH 10
yBary, 110 IpUIMHEHHS CiMelfHMX BITHOCUH € IO CyTi
3araJibHOI0 IMiJICTaBOI0 IIPUIIMHEHHS CepBITYyTYy, AK
Bimmainaa obcTaByHYM, 1110 OyJia MiCTaBOIO AJIA JI0TO
BCTAHOBJIEHH, 3aKpimieHon y cr. 406 IIK VYkpai-
Hu. ITpaBuio po 30epeskeHHA IpaBa KOPUCTYBAaHHA
SKIMTJIOM KOJIMIIIHIX 4JieHiB ciM'l BJacHMKA BUOAETH-
Cs PafAHCBKUM IIEPEYKUTKOM, MPUNHATUM 32 YaciB,
KOJIM IIPaBO IIPMBATHOI BJIACHOCTI B3araJi HiBeJsroBa-
Jocs 1 Ha mepliie Miclie BUBOAMJIVMCA «KOJEKTMUBHI» 1H-
Tepecy, III0 CTaBMJIVCA ITOHAJT ocodmeTuMM. B ymoBax
PUMHKOBUX BIJHOCUH, IIONIMPEHHSA BiHOCHH HaMYy,
KOJIM KOKeH JNi€e3NIaTHUII TPOMaJIAHNH Ma€ CaMOCTiii-
HO, a He 33 PaxyHOK KOJIMIIIHIX 4JyIeHiB ciM'i (dacrimre
33 BCe KOJMUIIIHBOTO IIOAPYSKIKA) IIKJIYyBATUCA IIPO
CBOI KUTJIOBI yMOBM, OOTSYKEHHA IIpaBa BJIACHOCTI
TaKMM YMHOM BUAAETHCA HEIOIIYCTUMIM.

MAPYYHMK [Jd CTYAEeHTiB opuji. By3iB Ta
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CEPBUTYTHOE ITIPABO YJIEHOB CEMbII COBCTBEHHMERA skhWNJIbd

An"oTanusa

B craTbe nccnenoBaHo paBo IIOJIB30BAHNA YKUJIBEM COOCTBEHHMKA YJIEHAM) €T0 CEMbM I OCHOBAHMA €ro IIpe-
KpallleHrd. B acTHOCTHM, TPOaHAIN3UPOBAHO IIPABO MOJb30BAHNUA KIJIbEM COOCTBEHHMKA OBIBIIVIMIY YJI€HAMN
€ro ceMbl. YJIeJIeHO BHUMAaHME CyLecTBYyIomiel kojmmauu Mexny KK Yrpannaer u 'K Yrpauns! oTHOCHU-
TeJIbHO IIpaBa II0JIb30BaHMA KIMJIbeM coOCTBeHHNMKA. [IpensoskeHsl MyTn perieHna IpobJseMbl IpeKpalie s
IIpaBa II0Jb30BaHNA KMJIbeM COOCTBEHHMKA OBIBIIMMI WJIEHAMM eTo ceMbl. IIpoBesieHO pasrpaHudeHne Takux
JIMYHBIX CEPBUTYTOB, KaK IIPaBO YJIEHOB CeMb) COOCTBEHHMKA KIUJIbA Ha IIOJIb30BAHNME DTUM JKUJIBEM, yCTa-
HoBJIeHHOe cT. 405 'K YxpauHbl, 1 IpaBo MOJBb30BaH)A VMYIIECTBOM COOCTBEHHMKA, IIPEYCMOTPEHHOE CT.
1238 TK YxpauHbL

KaroueBble ciioBa: IIpaBO IIOJIB30BAHUA KUJIbEM, OBIBIIMII YJIEH CEMblM COOCTBEHHMKA, JIMYHBIN CEPBUTYT,
OrpaHMYEHNe IIpaBa COOCTBEHHOCTM, CEPBUTYTHOE IIPaBO.

Nekit K.G.

National University «Odessa Law Academy»

SERVITUDE RIGHT OF FAMILY MEMBERS OF THE HABITATION PROPRIETOR

Summary

In the article was studided the right to use owner's habitation by family members and grounds for its
termination. In particular, it was analyzed the right to use owner's habitation by former family members.
Attention is paid to the current conflict between Housing Code of Ukraine and Civil Code of Ukraine
concerning the right to use the owner's habitation. It was proposed the ways of solving the problem
of the termination of the right to use owner's habitation by former family members. It was made a
differentiation of personal servitudes such as the right to use owner's habitation by family members that
is established by art. 405 of the Civil Code of Ukraine and the right to use owner's property under art.
1238 of the Civil Code of Ukraine.

Keywords: right to use habitation, owner's former family member, personal servitude, ownership limitation,
servitude right.
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