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VJIK 347.4

3ACTOCYBAHHSI OJIOKEHD XKUTJIOBOI'O KOAEKCY
YKPAIHU ITPU BUPIINEHHI CYJOBUX CHIOPIB IIOB' A3AHUX 3
BUCEJIEHHA 3 ) KUTJIA: TIPOBJIEMHI ACIHIEKTH

Yenypuos B.O.,

KaHIM/1aT IOPUIUYHUX HaYK,

cyans [lepeurHCBKOTO palloOHHOTO Cyly
3akapnaTchKoi 00J1acTi

CraTTsl TpUCBAYEHA OKPEMHUM OCOOJIUBOCTSAM 3aCTOCYBAaHHIO HOPM YHHHOTO YKHTIOBOTO
3aKOHOJIaBCTBA YKpaiHH. ABTOpP aKIIEHTYE CBOIO YBary Ha MpoOJieMaTHIll BUKOHAHHS IOJIOKEHb
JKutnoBoro xoxekcy Ykpainu. [IponoHYrOTBCS MOJIOKEHHS 1100 BJAOCKOHAJICHHS 3aKOHO/IaBCTBA
IIIOJI0 BUCEJIEHHS 3 )KHTIA OCi0.

KarouoBi cjioBa: >KHTIIOBE 3aKOHOJABCTBO, JKUTIOBHHA KOACKC YKpaiHHM, BHPIMICHHS
CYJIOBHX CIIOPiB, BUCEJICHHS 3 KUTJIA.

134



Nel /2013

CraTbsi TOCBAIEHA OTIEIBHBIM OCOOEHHOCTSIM TIPUMEHEHHUS HOPM JIEHCTBYIOIIETO
KUJIHMIIHOTO 3aKOHOJATENbCTBA Y KpauHbl. ABTOp aKIICHTHPYET CBOE BHMMaHHE Ha MpoOJeMaTHKe
BBINOJIHEHUST moJoxkeHuM JKunmuimqHoro kojekca VYkpausbl. llpejararorcs TMOJOXKEHHUS 110
COBEPIIIEHCTBOBAHUIO 3aKOHOIATEIHCTBA O BHICETICHUH U3 JKUJIbSI JIHII.

KuroueBble ciioBa: KUIUITHOE 3aKOHOIATENbCTBO, JKMIMIIHBIA KOJEKC Y KpauHbl, pelIeHUs
CyIeOHBIX CIIOPOB, BBICEIICHUE U3 KUJIBS.

The article is devoted to individual features o€ thpplication of the current housing
legislation of Ukraine. The author focuses on thebfems of implementation of the Housing Code
of Ukraine. Proposed regulations to improve legistaon eviction from housing people.

Key words: housing law, Housing Code of Ukraine, disputeohtson, eviction from
housing.

HeBin' eMHOIO YyMOBOIO CTAaHOBJIGHHSI MPaBOBOI JEP)KaBU € JOTPUMAHHS MpaB 1 CBOOOT
rpoMaJITHUHA, OCOOJIMBO THX, 1110 rapanToBaHi KoHcTutyiiero. B yMoBax choroieHHs y CyCHiIbCTBI
Bce OLIBIN 3MIIHIOETHCS Ta BUXOJUTH HA MEPIINH TUTAH PO3YMiHHS MpaBa HA JKUTJIO, SK OJHOTO 3
MPUPOIHKX 1 HEBIJ €EMHUX TpaB JroauHU. [IpaBa nmroauHM, 1110 HEPO3PUBHO TMOB'I3aHI 3 KUTIOBUMH,
BCTAHOBJICHI Ta 3aXMINAIOThCS HU3KOK HOPMATHBHUX akTiB, IO [iI0Th B YkpaiHi. OTxke,
aKTyaJbHICTh TEMH JOCTIPKCHHS 3yMOBJICHa CTAHOBJEHHSM B  YKpaiHi  PO3BUHYTOTO
IPOMAJITHCHKOTO CYCHUIBCTBA Ta MOOYIOBOIO CYBEPEHHOI, IEMOKPATHUYHOI, MPABOBOi, COIlalbHOL
JIep)KaBH, sIKa TOBHHHA CIIY)KHTH CYCHUIbCTBY # JoguHi. KoHcturymis Ykpaiaum (ct. 47)
BCTAHOBMJIA NPAaBO KOXKHOTO Ha KHUTJIO0. Peanizyroud 1ie KOHCTUTYIIHHE NpaBO I'POMAJTHU Ha
BJIACHUU BHOIpP MOXYTb MOOYAYBATH KHUTJIO, MIPUA0ATH HOTO Yy BIACHICTh Y B3ATH Y OpeHAy. Tomy
3apa3 MpaBO Ha JKUTJIO BXKE IEPECTa€ 3BOAUTUCH IMEPEBAKHO 10 OE3KOIITOBHOTO OTPUMAaHHS
0Cc000I0 JKMTJIa Yy JEp>KaBHOMY YU TPOMAJICBKOMY JXKHTIOBOMY GoHIi. Baromy iioro wactuny
MOYMHAIOTh CKJIAJIATH TPABOBITHOCHHU 3 OTPUMAHHS JKMTJIA y BIACHICTh YM KOPHUCTYBaHHS Ha
[UIKOM OIUIaTHUX 3acafax. [IpaBo Ha JKHUTJIO peai3yeTbCsi y KOHKPETHHX TMPABOBIIHOCHHAX,
YY4aCHUKaMU SIKUX € Oe3MocepeIHi HOCIT I[bOT0 MpaBa - TPOMAJISTHH.

MeTor0 CTaTTi € BHU3HAYEHHS OCOOJHMBOCTEH MPAaBOBOTO PETYIIOBAHHSA IMBUIBHUX
MPaBOBITHOCHH, IO CKIAMAIOThCS TPU peajizamii mpaBa Ha JKUTJIO Ta, HAa I OCHOBI,
OOTpyHTYBaHHS 1 BHECEHHS KOHKPETHUX MPOIO3MUIIINA MIOAO0 BJOCKOHAJEHHS 3aKOHOJIABCTBA, SIKE
perymroe 3rajiadi MpaBoOBiIHOCHHHU.

TeopeTnuHOIO 623010 AJIS1 BUCHOBKIB, 3p00JIEHUX Y JAHOMY JOCIIIKEHHI, CTaIM Mpali TaKUX
BueHHX, sk [.®. lllepmenesuy, /.I. Meiiep, C.M. bparycs, BM.L.bparinckuii, B.B.BitpsiHchKuid,
O.A. KpacaBuukos, O.C. ﬁoq)(be, I.b. HoBuupkwuii, H.C.Manein, .M. IlleBuenko, B.B.Jlyup,
A.C.Hogrepr, O.A. Ilinonpuropa, O.B. J[3epa Ta iHmmx

OTxe, OCHOBHMM 3aKOHOJAaBUYMM aKTOM Yy cdepi peryioBaHHS >XUTIOBUX BITHOCHH €
Koncrutyniss Ykpaiuu ta JKuminoBuii komekc Ykpainu, npubiasatuid y 1983 pomi. (mami - KK
Ykpainu).

17 munas 1997 poxy VYkpaina parudikyBana Pumcbky KonBeHIio mpo 3axuct mpaB i
ocHOBHHX cB0OOA moanan 1950poky, a Takox [lepmmii npoTokon Ta mpotokomau NeNe 2, 4, 7ta 11
no niei Konsentii. [leBHa yBara npuzinena B KonBeHIii mpaBam JItoJuHH, 110 TOB' s13aHI 3 )KUTIOM.
Tax, n. 1 ct. 8 KoHBeHii BCTAaHOBIIIOE, 110 KOKHA JIIOAMHA Ma€ MPaBO Ha moBary fo ii xxumia. [um
MPaBOM 3aKpiljieHa HEJIOTOPKAHHICTh JKHUTIA, sika mporosomieHa Takox cT. 30 Koncrurymii
Vkpainu. BiamoBimHO 70 mbOTO HIXTO HE MOXKE MEPEUIKOPKATH 0c0o01 y 3aKOHHOMY BOJIOJIIHHI,
KOPUCTYBaHHI UM PO3MOPSAKEHHI CBOIM JKHTIOM, a Oyab-fKi TOPYIICHHS IMX IOBHOBa)XCHBb
3aXUINAIOTHCS Y BCTAHOBJICHOMY 3aKOHOM MOPSAKY.
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Takox HEOOX1THO 3BEpHYTHCS JI0 IPABOBUX IMO3HUIIIT €BPONEHCHKOTO Cyy 3 TIPaB JIFOJAUHH, a
came 110 1. 1 cT. 8 €Bporneiicbkoi KOHBEHIIIT PO 3aXUCT IMpaB JOJAWHUA Ta OCHOBHHX CBOOOJ, SKa
rapaHTye KOXKHIM 0co0l OKpiM IHIIMX TpaB MpaBO Ha MoBary no0 ii >kutia. BoHO oxormioe
HacaMIepesa MpaBo 3aiiMaTH KHUTIO, HE OYTH BHCEIEHOI0 YH I030aBIIEHOI0 CBOro xuria. Lle
MoKJaJae Ha YKpaiHy B 0coOi ii JepaBHUX OpraHiB 3000B’s3aHHS «BXHBAaTH PO3YMHHX 1
aJIeKBaTHUX 3aXOJiB JUIsd 3axucTy mpas» (pimrenns y cmpasi Powell and Rayner v. the U.Kin
21.02.1990p.). Takuii 3araabHHUN 3aXKMCT TMOIIMPIOETHCS SIK HAa BJIACHUKA KBApTUPH (pILICHHS Yy
crpasi Gillow v. the U.K.Bix 24.11.1986p.), Tak i Ha Haiimaua (pimenHs y cupasi Larkos v. Cyprus
Big 18.02.199%.).

3okpema, 1. 2 ct. 8 KoHBeHIil 4iTKO BH3HAYa€ MiJCTaBH, 3a SKUX BTPYYaHHsS JCPKaBU y
BUKOPHUCTAHHS 0CO00I0 MpaB, 3a3HaucHUX B 1. 1 Ii€i cTaTTi, € BUMNpaBJaHiM. Take BTpYJYaHHS Ma€e
OyTH nepeddauene 3aKkOHOM i He0OXiOHe B IEMOKPATUIHOMY CYCIIJILCTBI, & TAKOXK 30iLCHIOBAMUCS 8
inmepecax HayioHanbHOI i 2pomadcvkoi besnexku abdO eKOHOMIUHO20 000pobymy Kpainu, O
OXOPOHU NOPAOKY | 3aN00ieaHHs 3N0YUHHOCTE, OXOPOHU 300P0O6’ 5 YU MOPAL, 3aXUCmy npaes i c60600
iHWux ocio.

I'maBa 23 L{uBimbHOTO KOJEKCY YKpaiHM BCTaHOBIIIOE, IO TPOMAJSHUH, SIKUH CTaB
BJIACHUKOM JKMTJIa, MAa€ TPaBO PO3MOPSKATUCS HUM Ha CBIM PO3CYI: MpOaaBaTH, OOMIHIOBATH,
3[aBaTU B OPCH/Y, YKIIAJIATH IHIINUH PAaBOYHH, HE 3a00pOHCHHI 3aKOHOM. AJle, SIK 3a3HAYCHO y 4. 3
ct. 13 KonctuTynii Ykpainu, Bi1acHicTh 3000B'13ye. BnacHiCTh He MOBUHHA BUKOPUCTOBYBATHUCS HA
HIKOJY JIFOJUHI ¥ cycniibeTBY. TOMY NMpaBO BJIACHOCTI HA JKUTIO OXOPOHSETHCS TPABOM JIHIIE
HACTUIbKH, HACKIIBKY MOTO peati3allis BiAMOBIJa€ iMIIEPaTUBHUM HOPMaM 3aKOHY.

[IpaBo Ha KHTIIO € OJHUM 3 HAWOULIBII IPUPOJAHKUX 1 HEBIT €eMHUX TipaB JtoauHu. Cratts 47
Koncrutynii Ykpainu rapantye KOXXHOMY IPaBO Ha JKUTIIO, aje e MPaBo, K i KOXKHE 1HIIE, Mae
MpEIO/IMIIiabHE 3HAYCHHS, SIKIO MOXKe OyTH peaii3oBaHe. A MPaBO KOKHOTO 3aXUINATH CBOI IpaBa
1 cB0OO M, TpaBa 1 cBOOO I 1HIIUX OCIO BiJ MOCSATaHb HAYACTIIIE Peali3y€eThCs IUIIXOM 3BEpPHEHHS
70 KOMIIETEHTHHX OpraHiB. | cepen pi3HOMAaHITHUX HalliOHAJLHUX MEXaHI3MiB 1 3aco0iB
3a0e3MevYeHHs PaB i CBOOO JIFOAMHN HANOUIBII MOMIUPEHNUM € CYI0BUI 3aXHCT.

[IpaBunbpHUM 1 CBOEYACHUI PO3TJIS KUTIOBUX CIIOPIB € TAPaHTIEI0 PEAbHOTO 3/1IHCHEHHS
KOHCTUTYIIITHOTO TIpaBa OCOOM Ha JKHUTJIO, 3aXMCTYy TpaB 1 OXOPOHIOBAaHUX 3aKOHOM I1HTEpECIB
Jep’KaBHUX OpraHiB, MIAMPUEMCTB Ta YCTAaHOB, OpraHi3amiil y 3A1HCHEHHI MOKIAJCeHUX Ha HUX
3aBJaHb 1010 YIPABIiHHA KUTJIOBUM (DOHIOM, HOTO eKCIUTyaTallii Ta 30epeKeHHs.

B nanmii yac mpobGiema 3abe3nedyeHHs MpaBa OCOOM Ha JKUTIO HaOyBae OCOOIMBOTO
3HAYEHHS 1 CKJIAJHOIII MOJSTaloTh HE TUIBKH Y HEJIOCKOHAIOCTI 3aKOHOIABCTBA, poliieMax IIo10
pearnizamii mpaBa Ha XKHTJIO, @ # Yy HEJOCTATHHOMY DPIiBHI MOT0 3aXUIICHOCTI BiJ MPaBOMOPYIIECHb
gepes pi3Hi 00'€KTUBHI Ta Cy0'€KTUBHI YHHHUKH.

Cucrema 3a0e3rnedeHHs KHUTIOBUX IMpaB | CBOOOJ ocoOu B cydacHid YKpaiHi MOKH IO
nepeOyBae Ha CTajii CTAHOBJICHHS, a Peai30BaHICTh Ta 3aXHUIIEHICTh OKPEMUX IpaB | CBOOO/ i A0CI
3aJIMIIIA€THCS HA HEBUCOKOMY piBHI. Mi>KHApOIHHIA TAKT PO TPOMAIAHCHKI Ta Mo THYHI paBa (CT.
2) 3000B’s13y€ AepikaBy 3a0e3MevnTH KOXKHIH 0c0o0l edekTuBHUMIA 3aciO MPaBOBOrO 3aXHCTy Yy
BUIIAJIKY TOpYIIeHHS ii mpaB i cBo6oa. [IpaBo Ha 3aXHCT ISt KOXKHOT 0COOH, sika WOro morpedye,
3a0e3MeuyeThCs  JICP)KABOIO, 11 KOMICTEHTHHMH  CYJAOBHMH,  aIMIHICTpaTHBHMMH  a0o
3aKOHOJJABUYMMHU OpraHamu. TOMY Cy/0oBa AisJIbHICTh Mae OyTH CHOpsSMOBaHa Ha 3aXMCT IHMX IpaB |
cBOOOM BiJ Oyab-KMX IIOCSTaHb IUIAXOM 3a0€3MEUeHHs CBOEYACHOTO Ta SIKICHOTO PO3IISILY
KOHKpeTHHX crpaB. CynoBa Biiajia OBHHHA 3/ HICHIOBATH KOHTPOJIb 38 HEYXHJIbHUM JOTPUMAHHIM
BHMOT 3aKOHHOCTI BCiMa, 0e3 BUHSTKY, Cy0’ ekTamu mipaBa. [Ipu 1isoMy, mopsiz 31 31 iCHEHHSIM 111101
HU3KKA (QYHKINH, CyIOBil Biajl BiIBOIUTHCS cremudidHa pojb rapaHta mpaB | CBOOOJ JIIOIHHH.
Bignosiaao no cr. 55 Koucturymii YkpaiHu KO)KHOMY TapaHTYEThCs MPABO HA OCKAPKCHHS B CY/Ii
piteHp, i un 631 sITBHOCTI OpraHiB Aep:KaBHOI BJIajJd, OPTaHiB MiCIIEBOrO CAaMOBPS TyBaHHS, 1X
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MOCaJIoBUX | Ciry:k00BuX oci0. EdexTuBHMIT MexaHI3M CyI0BOrO 3aXHCTy IMpaB JIOJAHH — II€
HaWOI bl YHIBEpCAIbHUI JIEMOKPATHYHHN IHCTPYMEHT MpaBOBOi JepkaBu. ToMmy ocoOimBe
3HAUCHHS 32 CYyYaCHHX YMOB Ma€ BHBUCHHS MEXaHI3MY CyJOBOTO 3aXHCTy Cy0 €KTHBHHX IpaB Ta
iHTepeciB, 10 mepeadayae A0CHi JOKCHHs B3aeMOAIi MaTepiajbHOrO | MPOIECyaJbHOrO Mpasa,
3ac00iB MOpPYILIEHHS | PO3BUTKY MpOIECY, BHIIB LHUBIIILHOTO CyJOYMHCTBA, CTaliil Mpolecy,
MeXaHi3My BIUIMBY CYAOBHUX DIllICHb Ha CycmisibHI BimHOCHHHM | Tomo. [lnenym Bepxosroro Cymy
VYkpainu y moctranoBi «[Ipo geski mHUTaHHS, M0 BUHUKIA B TPAKTHII 3aCTOCYBaHHS CyIaMu
XKutnoBoro komexcy Ykpainu» Big 12 ksitHs 1985 p. Ne 2 migkpecnuB, 10 NpaBUIBHUH |
CBOEYACHHI PO3MJIS] JKHTIOBUX CIOPIB € TapaHTIEK pPEaJbHOrO 3JIIHCHEHHS KOHCTUTYIIIHOTO
npaBa 0coOM Ha KHTJIO, 3aXUCTY MPaB | OXOPOHIOBAHUX 3aKOHOMIHTEpECIB JIEp)KABHUX OPraHiB,
i AMPUEMCTB, YCTAHOB, OpraHi3aniii y 31 HCHEHHI MOKIAJCHUX HA HHUX 3aBJaHb I0JIO YIIPABIIHHSI
KHUTIOBUM(OHIOM, HOro excruryaTarii i 30epeskeHHs. Pa3oM 3 THUM 3aXUCT y KUTIOBIH cdepi Mae
neBHi ocoGuBoCTI. Moro HeoOXiTHO pO3risagaTH AK mepenbadeHi 3aKOHOJABCTBOM 3aXOJH, IO
3IACHIOIOTHCS JIEpKaBHUMH OpraHamy, 3 BU3HAHHS MOPYIIEHHS Ta MOHOBIICHHS MPaB 1 3aKOHHHUX
1HTEpeCiB SK HaiiMayiB )KHUTIOBOTO (POHITY, TAK 1 BJIACHUKIB KUTJIA.

JlockoHanui po3riis]] )KUTJIOBUX CIOPIB € 3aOPYyKOI CBOEYACHOTO, PEAIbHOTO 3/1IHCHEHHS
KOHCTUTYIIIHHOTO TpaBa TPOMAASH Ha JKUTIO 1 3MIIHEHHS 3aKOHHOCTI Yy JKHTJIOBHUX
MIPABOBITHOCHHAX.

Ha nanuii MOMEHT HEOOXiAHO 3a3HAYUTH, IIO BHUIIUMH CYIOBHMH IHCTAHIISIMH CY4acHOI
VYkpaiHu He NPUALISETbCS HAJEKHOI yBard y3arajJbHEHHIO CYAOBOI MPAKTUKH PO3TISAY CyAaMu
KHUTIOBHX CIOPIB, a ICHYIOTH JIUIIIE MOOJMHOKI CIIPOOH 3A1MCHUTH KOMIUIEKCHE y3araJbHEHHS JaHO1
cynoBoi mpaktuku. OJHAK, HEOJHOpITHA CyI0Ba MPAKTHKA, CYMEPEWwIMBE 3aKOHOJIABCTBO Ta
KHUTTEBI pealtii CIOHYKAIOTh BUIIII CY/IOBI IHCTaHIN1 YKpaiHu X04 1 MOBUIBHO, ajle pyXaTUCs B I[bOMY
HanpsMKy. 30Kpema, B IbOMYy acmekti ciig Bugumta  [loctanoBy Ilmenymy Bumoro
CIEiali30BaHOr0 Cyny YKpaiHu 3 PO3MIAly HHUBUIBHUX 1 KPUMIHAIBHUX NMHUTaHb BiJ 23 rpyaHs
2011 poxy Nel3 dIpo y3araspHEHHs CylOBOi MPAKTHUKU PO3TIISAY CydamMH CIOpPIB, IO BUHUKAIOTH
i3 JIOrOBOPIB Haiimy >xwitoro mpumimieHHs (ct.cT. 61-71XKutinoBoro komexcy YkpaiHu)», 3riHO
axoi Ilnenym BCCYVY B3sB 1o Bimoma iHpopmauito cynai BCCY Maprunioka B.1. mopo 1poro
MTUTaHHS.

BignmoBigno no wactunu 4 cratri 9 KK VYkpainum HIXTO He MOXe OyTH BHCEJICHHH 13
3aiiMaHOTO JKUJIOTO TPUMIIIEHHS a00 OOMEXEHUH y TpaBi KOPUCTYBAaHHS >KUAJIUM TPHUMIIICHHIM
1HAKIIE SIK 3 MiJICTaB 1 MOPSIAKY, Iepea0adeHNX 3aKOHOM.

Bigmosigno go cr. 116 )KKY saxkmio nHaiimad, wieHHu iioro ciM'i a0o inmi ocodom, sIKi
NPOKUBAIOTH Pa30oM 3 HUM, CHCTEMATHYHO PYHHYHOTh YH NCYIOTh KWJe NMpUMillleHHs, a00
BHKOPHUCTOBYIOTH IOro He 3a NMPHU3HAYEHHSAM, 200 CHCTEMATHYHHM MOPYIIEHHAM HNPaBUI
COMITICTUYHOTO CHIBKUTTA POOJISTH HEMOKIUBUM JIJIs iHIIMX MPOKUBAHHS i3 HUMHU B OHIH
KBApPTHUPi Y4 B OIHOMY OYAMHKY, a 3aX0[AH 3an00iraHHs i rpOMaJACbKOro BIJIMBY BHSBUJINCH
0e3pe3yJIbTATHUMHU, BHCEJIEHHSI BAHHUX HA BUMOI'Y HaliMoaBus a00 iHIIMX 3aiHTepecOBaHHUX
0Ci0 mpoBaIUTHLCS 0€3 HAIAHHA iHIIOT0 KUJIOT0 MPUMillleHHS.

Tak, u. 3 ct. 116 )KK VYkpainu 3a3Havae, mo ocid, siki caMompaBHO 3alHSIN IKUJIe
NMPUMIIIIEeHHS, BUCEJSATH 0e3 HaIaHHA iM IHIIOT0 KUJIOTO MPUMillleHHS

Crartsa 116 KK VYkpainu Bkasye Ha Taki MiJICTaBU BHUCEJIEHHA (i3MUHOT 0coOu O6e3 HalaHHs
THIIIOTO YKUJIOTO MPUMIIIECHHS:

a) CHCTeMaTHYHE PYyWHYBAHHS YM IICYBaHHS KHJIOrO NpuMilieHHs. BuHa 1ux 0ci® HOCHTH
xapakrtep ymuciay abo rpyboi HeobepexkHocTi. Haiimau BiamoBimae 3a aii MaJONITHIX Ta
HENOBHOMITHIX JiTed. [lil cHUCTEMAaTUYHICTIO PO3YMIIOTh CKOEHHS JBOX 1 OLIbllle TaKUX
MIPAaBOIOPYIIIEHb;
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0) BUKOPUCTAHHS HOro HE 3a MpU3HAYCHHSAM. [le BUKOPHUCTAHHS )KHUTIOBOTO MPUMIIICHHS HE
JUI TIPOYKUBAHHS, a JJIsl PO3MILICHHS MalCTepHi, CKJIaay, MiACOOHMX NPUMILIEHb, YTPUMaHHS
TBapHH TOIIIO;

B) CHCTEMATH4YHE MOPYIICHHS MPAaBU CIIBKHUTTS, 10 POOUTH HEMOXJIMBHUM JUUISI IHIIHX
MIPOKMBAHHSA 13 HUMU B OJIHIN KBapTUP1 YU B OJHOMY OyJIMHKY.

VY BCiX TppOX BHUMAJIKaX /0 BUHHHX OCI0 TOBMHHI TONEPEIHBO BXXUBATUCH 3aXOIH
MOTIEPE/DKEHHSI, 1110 3aCTOCOBYIOTHCS Cy/AaMH, IMPOKYpPOpaMmH, OpraHaMd BHYTPIIIHIX CIIpaB,
aJMIHICTPaTUBHUMH KOMICISIMH BHUKOHKOMIB, @ TaKOX 3aX0Jd T'POMAaJICBKOTO BIUIMBY, BXKHTI Ha
30opax xwibliB OynuuHky uyu wieHiB JXBK, TpynoBHX KONEKTHBIB ¥ IHIIMMH TPOMAJCHKUMHU
oprasizaiisiMu 3a micieM po0oTu abo MPOKUBaHHS BiMOBia4a (HE3aJIekKHO B MPSIMUX BKa3iBOK 3
MIPUBOJTY MOJIMBOTO BUCCIICHHS).

[IpaBuna ct. 116 )KK Ykpainu npo BHUCENICHHS 32 HEMOXKIIUBICTIO CYMICHOTO MPOKHBAHHS
HE TIOLIMPIOIOTHCS HAa YYAaCHUKIB CIUIBHOI BJIACHOCTI HA KW MPUMIIIEHHS. Y TakKuX BUIAJKax
3aXUCT TpaB y4YaCHHKA CIUIBHOI BIIACHOCTI MOXE 3JIMCHIOBATUCH IHIIUMH CHOCO0aMHu,
nepenoauenumu ct. 16 LK VYkpainu, Hanpukiaa, NpUNUHEHHS [ii, sSKa MOPYIIye mpaBo abo
BiJIIIKO/TyBaHHS MOPaJIbHOT IITKO/TH.

OO6cTaBuny, 3a3HaveHi B gaHii cratti KK Ykpainu, € Takoxk MiJACTaBOIO I BUCCIICHHS 3
rypToxUTKiB (1. 44 [IpuMipHOTO MOJIOKEHHS PO T'YPTOKUTKH, 3aTBEP/HKEHOTO MMOCTaHOBOIO Pasu
MinictpiB YPCP Binm 3 uepBHs 1986 p. Ne 208) ta cinyx0OoBux xwimx npumimeds (m. 37
[Tomo>xeHHsT PO TOPSAIOK HAJAHHA CIY)KOOBUX JKWIMX MPHUMINIEHb 1 KOPUCTYBaHHS HUMHU B
VYxpaincekiit PCP, 3aTBepmkenoro nocranoBoto Paau Minictpis YPCP Bix 4 motoro 1988 p. Ne
37).

Hanmpuknan, B uuBiibHIA cropaBi Ne2-4566/07 3a mo3oBom C. no Y., tperss ocoba
Mamunoscekuit PB OMY T'VMBC VYkpainn B Onechkiii 007acTi Mpo YCYHEHHs TEpEIIKOJ B
3MIACHEHHI TpaBa BIACHOCTI, BCEJIGHHS, BHUCEIIEHHS Ta 3HATTS 3 pEECTpaliiiHoro ooOIiKy
(ronoByrouwmii cymast CeBeposa €.C.) Bignosiano 1o obcraBun crpasu, no3uBad 23.03.2007poky
CTaB BJIACHUKOM >KHUTJIOBOTO OYIWHKY, IO pO3TamoBaHU#W 1Mo Byn. 3. B M. Opeci, ogHaK Micis
YKJIAJCHHS JIOTOBOPY KYMiBII-MPOAAXY 3’ sICYBaJIOCh, 10 B OYAMHKY 3aJIMINUBCA MpOXuBaTtu Y,
YWIeH CIiM'i KOJMIIHBOTO BiacHUKa Y, Skl JOOPOBUIBHO BHUCEIATHCS HE Oa)xa€ Ta CTBOPIOE
MEPemKoId Uil MOTo MOBIpUTENs SK B TMPOKWBAHHI B OYIWMHKY, TaKk 1 B BCEJICHHI JI0 HBOTO.
Pimennsm cyny Big 20.11.2007oky, no3oBHa 3asBa rp. C Oysa 3aJ0BoJicHa B YaCTUHI BCEJICHHS
Mo3MBavya y >KUTIOBUN OYJWHOK, B PEIITI MO30BHUX BUMOT OYJIO BiIIMOBJIEHO. B MOTHBYBasbHii
YaCcTUHI PINICHHS CYJ 3a3HAuWB, IO TO3HMBa4, SK BIACHHUK XUTJIOBOrO OYIMHKY Ma€ IMpaBO Ha
BCEJICHHS JI0 HHOTO. Pa3oM 3 TWM, BIIMOBIISIFOYM B 33JI0OBOJICHHI TO30BHUX BUMOT TPO BUCEIICHHS
BignoBinava, cyn nocwiatouuck Ha JKK YPCP 3a3nauuB, mo B pa3i NPUNMHEHHS CiMEHHHX
BIJJTHOCHH 13 BJIACHUKOM OyIMHKY KOJIMIIHI WIEHH HOro ciM'i He BTpauaroTh MPaBO KOPUCTYBAHHS
3aiiMaHUM HHUMH SKWJIMM TpUMilIeHHsM. Ta oOcTaBuHa, 110 oco0a € BIACHUKOM JKHJIOTO
NPUMIIICHHS, a OTXE Ma€ OXOPOHIOBAHE 3aKOHOM TIPaBO BOJIOJMITH, KOPHCTYBATHUCh 1
PO3MOPSAHKATUCH HATIKHUM HOMY MaliHOM, cama 1o co0i He MOke OyTH MIJACTaBOIO /ISl BUCEICHHS
IHIMX 0cCi0, SKI TaM TMPaBOMIPHO MPOXKUBaIOTh. He € mijcTtaBoro uisi BHCENEHHS WICHIB CIM' i
BJIACHUKA OYIMHKY, B TOMY YHUCII ¥ KOJHUIIHIX, 1 (DaKT mepexoly BIACHOCTI Ha OYIMHOK JO 1HIIOL
0CcO0M, OCKIIBKH TXHE MPaBO BPETrYJIbOBAaHE XUTJIOBHUM 3aKOHOJABCTBOM, 3a SIKUM 3TiJHO JI0 CT. 9
KK YPCP nixTo HE MOXe OyTH BHCEJIEHUH 13 3aiiMaHOTO JKHJIOTO TIPUMIIIEHHSI a00 0OMEeXeHU! y
KOPUCTYBaHHI HUM 1HAKIIE SIK 3 MIJACTaB 1 B MOPSIKY, nepeadauyeHuM 3akoHoM. Kpim Toro, sik Ha
MiZICTaBy MO30BY MM03MBay rnmocuiascs Ha HopMu cT. 391K Ykpainu

3a3HavyeHe pIlIeHHS CyJy MepIioi iHCTaHIi OyJ0 CKacOBaHO YXBaJjOK KOJIETil Cy/IiB
CYJIOBOI MaJIaTH B IIUBUIBHUX CIIpaBax amnensmiiaoro cyny Onecbkoi obmacTi Big 25.02.200%oky, 3
MOCUJIAHHAM Ha Te, 1m0 BianoBigHo 10 cr. 3911IK Vkpainu, BIacHUK MaifHa Ma€ NMpaBO BUMaratu

138



Nel /2013

YCYHEHHSI TIEpPElIKOJl Yy 3AIMCHEHHI TpaBa KOPUCTYBAHHS Ta PO3IMOPS/KEHHS CBOIM MaifHO.
OcCKiJIbKM TpaBa 4ieHa ¢iM'i KOJUIITHBOTO BJIACHUKA OYJH MOXIAHUMH BiJ MpaB CaMOTO BJIACHUKA,
TO 3 MPUITMHEHHSM IpaBa BIACHOCTI Ha CIIPpHUN OyIWHOK Yy KOJMIIHIX BJIACHUKIB, TIPUITHHIETHCS
MpaBoO Ha KUTJIO  y caMOro 4ieHa Horo cim'i.

B inmiii ananorivHiii 3a Gadynoro nuBiLIbHIN cripaBi Ne2-2667/063a nozosoM rp. M 10 rp.
P. Ta iH. mpo ycyHEHHs mepemko ] B peasizalii mpaBa BIACHOCTI, IPUMYCOBE BHCEJICHHS, 3HATTS 3
peecTpamiifHOro oOJiKy Ta 3a 3YCTPIYHMM II030BOM 3acCTYyITHHUKa MPOKypopa MaluHOBCHKOTO
paiiony M. Ozecu B iHTepecax MAJIONITHIX JiTel MpPO BU3HAHHS HEIIHCHUM JOTOBOPY KYIHiBIi-
NPOJIaXy, BH3HAHHS TpaBa KOPHCTYBaHHS KBapTuUporo (rojoByroumit cymus Jpinutok A.l), cyn
3aJI0OBOJIBHSIFOUYM 3YCTPIYHUK IO30B 3aCTyNHHKA MPOKYpOpa B YACTHHI BU3HAaHHS IpaBa
KOpHUCTYBaHHS 3a P. Ta ManoiiTHiMu IiThbMH BUXOAMB 3 mojoxeHb cT. 405K Vkpainu, a Takox
TOTO, IO [Ie MPAaBO KOPHUCTYBaHHs MaiHOM (wieHa ciM'i) € IpaBOM Ha 4yxky piu (CepBITYyTHHM
paBoM), sIKe MOXe OyTH TpUNHHEHe y Bumaakax mnependadenux cr. 406 LIK Vkpaiau. Tomy
OLIIHIOIOYH JI0OBOAM TO3MBavya M. B 4aCTHHI MOpPYIIEHHs BiAnoBigaukoo Bumor ct. 41 Koncturymii
VYxpainu, ct. 321K VYkpainu, cyn 3a3Ha4uB, mo 3rigHo 3 4.4. 5,6 ct. 403K Ykpainu cepBiTyT He
no30aBisie BJIaCHUKA MaifHa, IOJI0 SKOTO BiH BCTAHOBIICHHM, IpaBa BOJIOJIHHS, KOPUCTYBaHHS Ta
po3nopsKeHHsT UM MaitHOM. CepBiTyT 30epirae YMHHICTh Y pasi mepexoay A0 iHIIUX 0ocid mpaBa
BJIACHOCTI Ha MaiHO, IIOA0 SKOTO BiH BCTaHOBJIECHWMH. Ha mijcTaBi 3a3Ha4yeHOTO, CyJ 3pOOUB
BHCHOBOK, III0 MPOJaX CIIPHOTO MaifHa, OOTSXKEHOTO CEpPBITYTHHMHU IpaBamMH mMo3uBauy M. He
MIPUTIMHSE TIPABO KOPUCTYBAHHS CHIPHUM MaifHOM HEMOBHOJITHIMH AITBMHU Ta iX martip'to P. 3
ypaxyBaHHSIM HaBEJICHO B YACTHHI MO30BHUX BUMOT M, SIK BIACHHKA CIIIPHOTO XKHUTIOBOTO OYIMHKY,
PO YCYHEHHS MEPEIKO/l B KOPUCTYBaHHI Ta BUCEJEH] OyJI0 BiZIMOBJICHO.

[Ipu mepernsani AaHoi, KOJETist CyIiB Cy/IOBOI MajaTd y MUBUIBHUX CIIpaBaxX amelsiiiHOTO
cyny Onecwkoi obmacri, B yxBaii Bix 10.01.200Doky, cipaBe/uinBO HE OTOIMIACH 3 BUCHOBKAMHU
Cyloy mepmioi iHCTaHmii BiZHOCHO 3aCTOCYBAaHHSI CEPBITYTHOTO TMpaBa, OCKUIBKM BHMOTH TIPO
BcTanoByieHHst cepBiTyTy (cT. 402 IIK Vkpainu) Ta #oro npunuaenns (cr. 406 LIK Ykpainu) ne
3asIBIISLTUCH.

JlocuTh BeJUKa KiJIbKICTh Cy/IOBHX CIIPAB IOB'si3aHa 3 IMO30BAMH iMOTEKOAEPXKATEIIIB
IIOJI0 BHCEJICHHS MEIIKAHIIB 13 JKUTIOBOTO OYyIWHKY 4YH J>KATJIOBOTO NPUMIIICHHS B pasi
3aJI0BOJICHHS BUMOI' TIPO 3BEPHEHHS CTATHEHHS HEe mpenmer inoteku. [Ipu BupimeHHi gaHOol
KaTeropii CropiB CJIi/I MaTH THA yBa3i HACTYITHE.

Bianogigno no m.n 43, 4411ocranoBu [1nenymy Buiioro crieriaiizoBanoro cyay YKpainu 3
po3risiny uMBUTRHUX 1 KpuMiHanbHuX cnpaB Big 30 Oepesnss 2012 poky NeS5 «Ipo mpakTHKy
3aCTOCYBAHHA CYJAaMHU 3aKOHOJABCTBA NMPHU BHPIilIeHHi CNOPiB, 110 BUHUKAKTH i3 KPeAUTHUX
NMPaBOBIAHOCHMH» TIPU PO3IMIISAI TI030BY IMOTEKOJAEPKATENS MPO BHUCEICHHS MEIIKAHIIB 13
KHUTJIOBOTO OYIWHKY YH JKATJIOBOTO MPUMIIICHHS B pa3i 3a/J0BOJICHHS BUMOT IPO 3BEPHEHHS
CTSTHEHHS Ha IPEIMET IMOTEKHU CY/ Ma€ BPaxOBYBATH TaKe.

3rigHo 3 yactuHOIO detBeproro ctarti 9, crarti 109 XKwurtnosoro koaekcy Ykpainu, craren
39-40 3akony VYkpainm «[Ipo imoTeKy» BHUCENEHHS MELIKAHLIB 13 JKUTIOBOTO OYAMHKY 4YH
KHUTJIOBOTO TMPUMIIICHHS, SIKE € MPEIMETOM IMOTEKH, MPOBOAUTHCS B TOPSIKY, BCTAHOBICHOMY
3akoHOM. [Ipu mpOoMy Cyn 3a 3asiBOIO iMOTEKOAEp)KaTessl OJHOYACHO 3 PIICHHSAM PO 3BEPHEHHS
CTSTHEHHSI Ha TPEIMET IMMOTEeKH 3a HAsBHOCTI MiJICTaB, Mepe0aYeHNX 3aKOHOM, YXBAIIIOE PIlICHHS
PO BHUCEJICHHS MEIIKAHIIIB [HOTO >KUTJIOBOTO OYAWHKY UM XKHTJIOBOro mMpuMmimieHHs. [Ipu npomy
MPUMYCOBE BHCEJICHHS 3/1MCHIOETHCS Ha TMIJACTaBl PIIEHHS CyAy TUIBKK 3a MEBHHX YMOB: SIKIIO
MENIKaHIll JOOPOBUILHO HE 3BIUIBHWIM SKUTIOBUH OyIMHOK YM JKUTJIOBE MPHUMIIICHHS, Ha SKe
3BEPHYTO CTSTHEHHS SK Ha IMpPEIMeT IMOTEeKH, MPOTATOM OJHOTO Micsus 3 JHS OTPUMaHHS
MMCbMOBOT BUMOT'H 1TTOTEKOIepKaTeliss ab0 HOBOTO BJIaCHUKA a00 B IHIIWHN MOTOHKEHUN CTOPOHAMH
CTPOK.

139



[opiBHAIbHO-aHAJNITHYHE IPABO

3rigHo 3i crarreto 32 1K, crarrero 177 CK ta crarreto 17 3akony Ykpainu Big 26 KBiTHs
2001 poxy Ne2402-111 «Ipo 0XOpoHY AMTHHCTBA» OATbKM HE MalOTh MpaBa 0e3 J03BOJY OpraHy
OMKM 1 TWIKIyBaHHS YKJagaTd [OTOBip, SKUH TiAjsrae HOTapialbkHOMY TIOCBiIYeHHIO a0o
crenianbHiil peecTpamii, BiAMOBISTHCS BiJl HAJICKHUX TUTHHI MAaWHOBHX NpaB, 3iHCHIOBATH
po3mnoisi, oOMiH, BIMYY>KEHHS KHUTJA, 3000B’I3yBaTUCS BiJ IMEHI JUTHHHU TMOPYKOIO, BHIABaTH
MIUCHMOBI1 3000B’ I3aHHSI.

VY 3B’s3Ky 13 HaBeJICHUM CYIH TIOBUHHI BUXOJUTH 13 TOTO, YA Maja JUTHHA MPaBO BIACHOCTI
Ha TPEMET IMOTEKU M MPABO KOPUCTYBAHHS MPEAMETOM iMOTEKH HA MOMEHT YKJIaJIEHHS JI0TOBOPY
inorexku. byap-ski nii, BunHEeHi 0e3 3roju IMOTeKOAepKATeIs MICHsl YKIAACHHS JOTOBOPY IMOTEKH
(manpukian, peectpailis HEMOBHOJITHBOI JUTUHH B KHUTIOBOMY OYIMHKY, HApPOJDKCHHS JIUTUHH
MICJIsl YKJIQJIGHHS JIOTOBOPY IMOTEKH) HE € IMiJICTABOIO JJIsl BA3HAHHS TAKOTO JOrOBOPY HEAIHCHHUM i3
MiJICTaBU HEBUKOHAHHS BUMOT 3aKOHY IPO OTPUMAHHS 3T0JIM OPTaHy OMIKU Ta MiKITyBaHHS.

[Monoxxenns crarri 12 3akony Ykpainu Bin 2 uepBHsi 2005poky Ne 2623-1V dIpo ocHoBH
COLIIATBHOTO 3aXHMCTy O€3OMHUX TPOMAJISH 1 OC3NMPUTYIBHUX ITEH», sIKa BUMarae MorepeaHbol
3roJIi OpPraHy OIKH 1 MIKIYBaHHS JUIS 3I1MCHEHHS Oyb-SIKUX MPAaBOYMHIB CTOCOBHO HEPYXOMOTO
MaiiHa, MpaBO KOPUCTYBAHHS SIKUMHU MarOTh Oe3nmputynbHi miTH, aie 3 1 ciuns 2006 poky i1 Ha
JIOTOBOPH, YKJIQJIEeHi J10 1Ti€l 1aTH, He nommpiooThes (cratts 58 Koncturymii Ykpainu).

TakuM YMHOM MOKHA 3pOOUTH BHCHOBOK, 10 3akoH Ykpainu Bix 05 uepBHs 2003 poky
«[Ipo inmorexy» Ne898 wmicturh B c00i cymepewuBi MO3UIT MIOJ0 NPOIEIYypU TMPOBEACHHS
BHCEJICHHSI MEUIKAHI[IB JKUTJIOBOTO OYAMHKY YM >KHTJIOBOTO MPHUMIIIEHHS, OCKUIBKH Tepeadadae
MOJJIMBICTh 1X BHUCEJICHHS B CYIOBOMY IMOPSIKY SIK ITiJl 4ac 3aJ0BOJICHHS MO30BY IMPO 3BEPHEHHS
CTSITHEHHSI Ha MPEJIMET iMOTEKH, TaK 1 B MOJAIBIIOMY, aje 3 JOTPUMaHHIM 00OB'SA3KOBOI MPOLEAYPH
MUCHMOBOTO TIONIEPE/HKCHHS PO 3BUTHHEHHS KUTJIOBOTO MPUMIIIEHHS MPOTATOM OJHOTO MiCSIIA.

HenorpumanHsi BUIEBKa3aHOI MPOLEIYypH € MIJCTaBOK JUIS BIJIMOBM B TO30Bi IPO
BHCEJICHHSI MEIIKAHI[B XHUTIOBOTO MPUMIILIEHHS, 110 € MPEJIMETOM IMOTEKH, 1 Ha SIKE 3BEPTAETHCS
CTSITHEHHS.

Buxonmsun 13 aHamily BKa3aHMX IMPaBOBUX HOPM 3aKOHY, NPUMYCOBE BHCEICHHS
3IACHIOETHCS HA MMiJICTaBl PIlIEHHS CYIy TITbKU 33 MIEBHUX YMOB: SIKIIO JOOPOBUILHO MEIIKAHIII HE
3BUIBHATH JKUTJIOBUUA OYAMHOK a00 >KUTIOBE MPHUMIIIEHHS, HA SIKE 3BEPHYTO CTSATHEHHS SK Ha
npeAMeT IMOTeKH TMPOTATOM OIHOTO Micsllss 3 JHS OTPUMaHHS NHUCBMOBOI  BHUMOTH
imoTexkoiepkatesiss abo HOBOrO BJacHUKA a00 B 1HIIWN MOTOHKEHUH CTOpOHAMH CTPOK. OCKiIbKH
Ha yac yXBaJICHHS PIIICHHS MPO 3BEPHEHHS CTATHEHHs HA MPEIMET IMOTEKU BIJICYTHI BUKOHAHHS
IMIIepaTUBHO-MCIIO3UTUBHUX TPUIKCIB, BCTAHOBICHUX 4acTuHOW 2 ctarTi 40 3akony Ykpainu
«[Ipo imotexy» Ta wactuHor 3 crarti 109 KK Vkpainu, mono mpuMycoBOrO BHCEICHHS 3a
pIICHHSIM CyIy MEIIKAHI[B 13 JXUTJIIOBOro OynuHKY a00 JXWUTJIOBOTO TNPUMINICHHS, Ha SKi
3IIACHIOETHCS 3BEPHEHHS SIK HA TPEIMET 1MOTEKH, TO TaKi MO30BHI BUMOTH Ha Ii#l cTajil He MOXYTh
OyTH 3a7J0BOJICHI, OCKUIbKM Ha I MOMEHT BiJICYTHI MOPYIICHHS, HEBU3HAHHS 200 OCIIOPIOBAHHS
npaB Ta cBOOOJ imoTexoaepkaTess abo HOBOTO BIIACHUKA OO 3BUIPHEHHS BKAa3aHHUX YKUTIOBHX
OPUMIIIEHb X MEIIKaHIIMH, B po3ymiHHI BuMmor ctarti 3 LIITK Ykpainu mono mpaBa ocobu amst
3BEpHEHHSI JI0 CY/1y 32 3aXHCTOM.

3 ypaxyBaHHSIM BHUIIECHABEICHOIO MOYKHA 3pOOMTH HACTYIHHMN BHCHOBOK. CriopH, MOB’ si3aHi
3 JKHUTJIOM, € OJHIEIO I3 CKIAJHUX KATErOpii | CTAHOBJIATH 3HAYHY YACTHHY IIUBIJIBHUX CIPaB, IO
PO3IJSIIAIOTECS CylaMu. BOHM CTOCYIOTBCS NPUAOAHHS SKHIMX MPUMIIICHb, TPUIUHEHHS IpaBa
KOPHCTYBaHHs HUMH, Croco0iB iX BukoHaHHs Tomio. Yunuuit XKK perystoe mpaBoBiJHOCHHH, IO
BUHUKAIOTh 3 IHMTaHb KOPUCTYBAaHHS S>KWIMMU OPUMILICHHSIMHA B OyJIMHKaX JEpP)KaBHOTO |
IPOMAJICHKOTO JKHTIOBOrO (DOHIY, Ta HE MOXXE PEryJroBaTH MPaBOBiTHOCHHH, II0 BUHHKAIOThH Y
3B'S13Ky 3 KOPHCTYBaHHSM IKHJIMMH TPUMILICHHIMH B OyauHkax (KBapTHUpax) IPHBATHOTO
JKHUTIOBOrO (POHIY, 30KpeMa NPUBATH30BAaHUMHU KBapTupamu. [Ipu po3risial cropis, 30KkpeMa o0

140



Nel /2013

BUCCJICHHA 3 )KHTJaA, 10 HE BpCI‘y.HBOBaHi JKHUTJIOBUM 3aKOHOAABCTBOM, CYJ IOBUHECH 3aCTOCOBYBATU
HOpMHU I_II/IBi.HBHOFO 3aKOHOJaBCTBa.
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