TEHAEHLUIT PO3BUTKY AOFOBIPHOIO MPABA
YKPAIH/ B CYUACHX YMOBAX

B. NYLb

[OKTOP HPUANYHUX HayK,

npodpecop,

akagemik AlMpH Ykpainu

OroBipHe MpaBo — Le CcepLieBUHa
LMBINbHOrO npaea fK ranysi
YKpPaTHCbKOro npasa, AKUM pery-
IOETBCA CUCTeMa MaiiHOBMX Ta ocobuc-
TUX HEMaMHOBMX BifHOCWH, 3aCHOBaHMUX
Ha HOPUANYHI PiBHOCTI, BilbHOMY BO/e-
BUABMEHHI, MaNHOBIN CaMOCTIAHOCTI X
y4yacHuKiB. [Jorosip — ogHa 3 Halijas-
HILLMX NPaBOBUX KOHCTPYKLiN, WO pO3-
BMBaNacs OLHOYACHO 3 PO3BUTKOM MpU-
BAaTHOrO NpaBa NPOTAroMm baraTboXx BiKiB.

LJorosipHe npaBo nos’i3aHe 3 NOHAT-
TAM [0OroBopy, JierajsibHe BWU3HAYEHHS
AKOro noaaeTbes B 4. 1 cT. 626 LimBinb-
HOro Kofekcy YkpaiHu (gani — LK):
[LOrOBOPOM € [OMOB/EHICTb [ABOX abo
6inbLUe CTOpiH, CNpsIMOBaHa Ha BCTaHOB-
NEeHH$, 3MiHYy abo NPUMWHEHHs npas Ta
060B™3KiB. OTXe, TepMiHY «A0MOBe-
HiCTb» (Yyrofa) HajaeTbca TyT BnacTvBe
AOMY 3HAYeHHS SK MOrof>KeHoMy BOJe-
BMSB/MEHHIO 1BOX ab0 6inbLue ocib.

Mpo cdepy Aii gorosipHOro npasa
MOXHa rOBOPUTK, 3BEPHYBLUWNCL Mepej-
yCiM [0 NOJIOXeHb CT. 47 3aKOoHY YKpai-
HU «lMpo MiXHapoAHe NpuBaTHe NpaBo»
Bif 23 yepsH#A 2005 p. [1], BigNOBigHO A0
AKUX MpaBo, WO 3aCTOCOBYETbLCHA [0
[0roBopy, OXonnwe: 1) AifCHICTb foro-
BOPY; 2) TNymMadeHHsa gorosopy; 3) npa-
Ba Ta 060B¥3KMN CTOPiH; 4) BMKOHaHHA
[lorosopy; 5) HacniKn HeBMKOHAHHA UK
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HEHaneXXHoro BWKOHAHHS [0roBOpY;
6) NPUNWHEHHSA AOroBopy; 7) Hacnigku
HefincHOCTI foroBopy; 8) BiACTYMNEHHS
npaesa BMMOIWM Ta nNepesBefeHHs 6opry
3rigHo 3 gorosopoM. [NpaBo, fiKke 3aCTo-
COBYETbCA A0 (hOPMWU [OroBOpYy, BU3HA-
YyaeTbCs BiANOBIAHO A0 cT. 31 uUbOro
3aKOoHy.

| Xoya 3a3HayeHi MONOXKEHHA CTOCY-
IOTbCA PerysioBaHHA LOroBipHUX BigHO-
CUH Y MDKHapogHOMY npuBaTHOMY
npasi, BOHW TaK caMO MOXYTb OyTW 3a-
CTOCOBaHi Ans BU3HauyeHHs cdepu Al
HOPM [0roBipHOrO npasa Yy BHYTPILHbLO-
MY LMBIiNbHOMY 060OpPOTI.

B topuanyHnX HayKoBUX LOCNI[XKEH-
HAX MOHATTA Ta 3MICT AOroBipHOro npa-
Ba He 3aBXAWN TPaKTYTbCA O4HO3HAYHO.
Tak, C. bepseHo, npoaHanisysasLUmn pi3-
Hi nornsamM 3 UbOro MWUTaHHS, AiALIOB
BMCHOBKY, LU0 «[OroBipHE NpaBo MOXHa
BM3HAUYUTU K CYKYMHICTb MpaBOBUX
HOpM, po3MiweHux y LK YkpaiHu,
IHLWMX aKTax LMBIi/IbHOro 3aKOHOaBCTBa
Ta iHWWX aKTaxX 3aKOHOJaBCTBa YKpaiHu,
AKI BCTAHOBMIOKOTb: MPUHUMNN AOTOBIp-
HUX BIAHOCWH; npaBuna Ta NoOpsajokK
YKnafieHHS 10roBopy; 3MiCT /A0roBopy,
TO6TO NpaBa Ta 060B’A3KM CTOPIH; nopsa-
[0OK BWKOHaHHA [OroBipHMX 3060B-
3aHb; NpaBOBi HaCNiAKW HEHaNeXHOoro
BMKOHaHHA (HEBUKOHAaHHA) AOroBipHMX
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3060B3aHb Ta CNOCO6U 3axXMCTy Mopy-
LLIEHWX npaB CTOPiH gorosopy» [2].

CTOCOBHO rocnofapCbKux Aorosopis
O. bensHeBUY BiACTOKE iCHYBaHHA roc-
NMoLapcbKoro [AOroBipHOro nmnpasa fK
CYKYMHOCTI rocnofapcbKo-A0roBipHuUX
HOPM, L0 PeryntotoTh Yci cTadil icHyBaH-
HA [OroBipHOro 3060B3aHHA, BK/OYa-
UM nepefforoBipHy cragito (cTagito
YKNafleHHA rocrnofapcbKoro Aorosopy);
BOHO € CK/MafHUM IHCTUTYTOM rocno-
[apCbKOro npasa, B IKOMY BUPI3HAKOTb-
CS 3ara/ibHi MOMOXEHHSA NPO LOroBopu
Ta cneuianbHi HOPMKU NPO OKpemi BUAM
rocnofapcbkux gorosopis [3].

AK BMAHO 3 HaBefeHWX BW3HAYeHb,
[lOroBipHe npaBo $IK IHCTUTYT Bigno-
BiAHO UMBiNbHOro npaea (C. bepBeHO)
yn rocnogapcbkoro npaea (O. bensHe-
BMY) PO3rNAgaeTbca 3 HOPMaTUBICT-
CbKMX NO3ULINA K CYKYMNHICTb MPaBOBUX
HOpM. Take MOHATTA AOrOBIpHOro npasa
He BiANOBifAaE Cy4yacHOMY PO3YMIHHIO
npasa B3arai, AKe He 0OMeXyeTbCs n-
Le 3aKOHOAABCTBOM SIK OfHIEID 3 Oro
thopm, ane BKAKOYaE W iHWI colianbHi
perynsTopu, 30Kpema, MopansHi Ta peni-
riHI HopmuK, Tpaguuii, 3Buyai Towo [4],
a TaKOX HayKOBi [AOKTPWHW, NPaKTUKY
3aCTOCYBaHHA HOPMaTUBHUX aKTiB TOLLO.

Y pO3BUTKY IHCTUTYTY JOrOBOpPY i Bif-
MoBIAHO [JOroBipHOro npaea B Cy4acHUX
yMOBaX MOMITHa Aisi pi3HUX 3a XapakTe-
POM i 4acTO CynepeunnBuX TEHAEHLIN.

Tak, 3 04HOro 60Ky, B PEry/oBaHHi
ManHOBUX BIAHOCUH PO3LINPHETHLCSA
cB060Ja BONEBUABNEHHSA Y BU3HAYEHHI
CBOTX MpaB Ta 060B™M3KiB AK 03HaKa guc-
NMO3UTMBHOIO MeTOAY peryntoBaHHS.
BignosigHo fo 4. 3 ct. 6 LUK cTOpoHM B
[IOroBOpi MOXYTb BiACTYNMTKW Bif Nono-
YX€Hb aKTiB LMBIiIbHOro0 3aKOHO4aBCTBA i
BperynoBatu CBOI BiAHOCUHW Ha Bfac-
HWUIA  po3cyl, KPiM TUX MONOXEHb,
060B13KOBICTb SIKMX A5 CTOPIH MPSIMO
BUMN/IMBAE i3 CaMOro akTa 3aKOHOaBCTBa
yn noro 3micTy abo i3 cyTi NnpaBoBigHO-
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CUH MDX cTopoHamu. Cepep 3arasbHUX
NPUHUMMNIB LUWBINIBHOINO 3aKOHOAABCTBA
(ct. 3 LK) Ha3sBaHa cB0o60Aa A0roBopy,
AKa NONArae He NuULLIE y BiSIbHOMY yK/a-
[eHHI [oroBopy, BMOOPI KOHTpareHTa Ta
BU3HAYeHHI YMOB [0roBopy CTOPOHamu
(cT. 627 LK), aiy cBO6OAi BUGOPY hop-
MW  [OroBopy, MpaBi Ha YKNajeHHS
«HEMOMNMEHOBaHNX», «3MilLaHNX» [A0ro-
BOPiB, MOX/MBICTb BCTaHOB/OBATU
cnocobu 3abesneyeHHS [A0OrOBiPHUX
3060B’A3aHb, opmu (Mipu) Bignosi-
[JanbHOCTI 3a iX MOpYyLUeHHA Towo [5].
Mpu UbOMY, 3BMYAHO, CTOPOHU MatoTb
BpaxoByBaTu BuMorun LIK Ta iHWKX aKTiB
3aKOHOZaBCTBa, 3BMYAIiB AifI0BOro 060-
pOTY, BUMOIM PO3YMHOCTI, A0OpOCOBIC-
HOCTI Ta cnpaBea/IMBOCTI.

Y cy4yacHUX HayKOBUX [AOCNiXKeH-
HAX, 30KpeMa, MiAKPEeCneTbCA, WO
NPUYHUMUN [06POCOBICHOCTI MOCTae OcC-
HOBHUM KpWUTepieM NpPaBOMIPHOCTI Aili
CTOpPiH A0roBipHOro 3060B’A3aHHS, KW
NPOsIBNAETLCS Yepe3 KOHKPEeTHI 3arasbHi
Ta cnewjianbHi CKNagm 4o6pocoBiCHOT No-
BeAiHKK [6].

MigKpecnowym po3WwnpeHHs cBo6o-
OV BONIEBUABMIEHHA CTOPIH NpW yKna-
[IeHHI AOroBOpiB Yy NEBHUX chepax eKo-
HOMIiYHMX BiJHOCUH, 30KpeMa, TUX, AKi B
yMOBax KOMaHAHO-aAMiHICTPaTUBHOT
cucTemMy popMyBanmCb Ha OCHOBI nna-
HOBUX NPUNUCiB, HEOBOXiAHO Bif3HAYNTM
TaKOX MPOTUNEXHY TEHAEHLIIO, AKa BNa-
CTMBa Cy4YaCHOMY [AOroBipHOMY npaBy
3apy6iKHUX KpaiH. M aeTbcs npo Te, Wo 3
METOH 3aXMCTY iHTepeciB cnabkoi cTopo-
HW AOroBopy Ta 3abesneveHHs 36anaHco-
BaHOro PO3BUTKY MailHOBOro 060poTy
3anpoBafKyeTbCca paj obMexeHb il
npvHUMny cBoboan LOrosopy, WO Mpo-
ABNAKOTLCA, 30Kpema, B iHTEHCMBHOMY
PO3BUTKY aHTUMOHOMO/ILHOIO 3aKOHO-
[aBCTBa, 3aKOHOAaBCTBA MNPO 3axuUCT
npas CroXuBayis, AepXXaBHOMY perysto-
BaHHI LIHOYTBOPEHHSA, peryntoBaHHs
SIKOCTI ToBapiB, po6iT i nocayr Toulo.



BaXxnnBo TeHAEHLIE pPO3BUTKY
LMBINbHOrO i, 30Kpema, [OroBipHOro
npasa € 30/IVKEHHA Ta B3aEMOMPOHUK-
HEHHS efIeMEHTIB pevyoBuxX, 3060B’3ab-
HUX Ta IHWWX NpaBOBIAHOCUH. Lle npo-
ABNAETbLCA Hacamnepesn y [orosopax,
CNpsAMOBaHMX Ha nepexig npaea Bfac-
HOCTI Bif BiguyXyBaHa [0 HabyBaua
MmaliHa (KyniBas-npojax, MoCTaBKa,
MiHa, AapyBaHHS, [OBiYHE YTPUMaHHA,
peHTa Touo). Mpuknagom AOroBipHOT
KOHCTPYKLIT, B AKiA MOEAHYIOTLCS PeYo-
Bi Ta 3000B3a/ibHi e/leMeHTU Mnpaso-
BiJHOCVH, € [OrOBip ynpaBfiHHA Maii-
HoM (rnaBa 70 LK). BigHocuHM MiX
YCTaHOBHWKOM YMpaB/iHHA Ta ynpasu-
Tenem MaliHa 3a UMM [OroBOpoOM MarTb
3060B3abHUIA XapaKTep. Ane ynpasu-
TeNb, AKLLO Le BU3HAYEHO [0rOBOPOM, €
[OBipYMM  BMIACHMKOM LbOro MakiHa,
AKUM BiH BONOfIE, KOPUCTYETLCA | pO3-
NopsKaeTbCA BIAMOBIAHO A0 3aKOHY Ta
[0roBopy YnpaBiiHHA MaiHOM, X04 [0
HbOrO i He NepexoAnTb NPaBo BMACHOCTI
Ha Ue maitHo (4. 5 cT. 1033 LIK). OTxe,
Kpim 3060B’i3a/bHMX NpaB Ta 060BM3KiB
ynpaBuTens  nepes  yCTaHOBHUKOM
ynpaBfiHHA, ynpaBuTe/lb MOXe 6yTu
HafiNeHWii | peyoBMMM npaBaMu $K
[IOBipunii BNaCHUK y BIAHOCUHAX SIK 3 yC-
TAHOBHWUKOM YNpPaB/iHHSA, TaK W iHWUMHK
ocobamu.

Jorosip mMoxe nopoxysaTu npa-
BOBIJHOCVMHMN Yy C(epi BUKOPUCTaHHA
00’eKTiB IHTENEeKTyanbHOI BMIACHOCTI
(Hanpuknag, NiueH3iAHWIA AOroBip); Ha
nigcrasi  3aCHOBHULLKOro [OroBopy
BMHMKaKOTb CY6’EKTM KOPMOpaTUBHUX
BiAHOCWH (MOBHI Ta KOMaHANTHI TOBapU-
CTBa); 31MTTS abo MpUEAHAHHS aKuio-
HEepPHUX TOBApPUCTB TaKOX Bif0YyBa€EThbCH
Ha ocHoBi gorosopy (cT. 81 3aKoHy
YKpaiHn «[lpo akLioHepHi ToBapucT-
Ba») TOLLO.

MornnbneHHs Ta YCKNafHEHHA KO-
HOMIYHMX 3B¥3KiB Y BHYTPILUHbOMY Ta
30BHILUHLOMY 060pOTI MPU3BOAATL [0
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TpaHcopmalii cuUcTeMn [0OroBOPIB,
MosIBU HOBUX AOTrOBIpPHMX (hOpPM, 30Kpe-
Ma, Y cihepax HafgaHHs nocayr, 06po6Km
iHbopmauii, MiKHapoAHOT HayKoBO-
TEXHIYHOI Koonepauii Towo. JorosipHi
BIAHOCUHW aedani yacTiwe HabyBalTb
KOMMNMEKCHOro Ta  AO0BroTpMBanoro
XapakTepy (morosopu opeHau nig-
NPUEMCTB AK LiNICHUX MaiHOBUX KOM-
NAeKciB, Ni3NHry, PaKTOPUHIY TOLLO).

BaxnnemmMm HanpsMoM pPO3BUTKY A0-
roBipHOro npasa YKpaiHu € 1oro agan-
Tauif 4o 3aKoHoaBCTBa €BPONENCLKOro
Coto3y [7]. EKOHOMIiYHI iHTerpauiiiHi
npouecn noTpebytoThb BigMoOBiAHOT npa-
BOBOI iHTerpavii, 30Kpema, MocTynoBoro
HabNMXXeHHA NpaBOBOro 3abe3neyveHHs
MaiHOBUX BIHOCWH TOBApHOro Xapak-
Tepy B YKpaiHi A0 YMOB BHYTPILLHbOIO
pUHKY €C, A0 npaBOBMX 3acaf i NPUH-
uunie, WO AitOTb Ha UbOMY PUHKY, 3
METOK [OCATHEHHSA CMOMYYHOCTI 3 HOp-
Mammn npasa €C Ta KpaiH-4Y/eHiB, a 3ro-
[IlOM —rapMOHi3aLii, a TakoX YHidikauii
y pgeakux ranyssx [8]. Lie ctocyeTbecs Ha-
camnepes 4OroBipHOro npasa.

Ha cyyacHomy eTani B €Bponi NpoBo-
ANTbCS AOBOM IHTEHCMBHA po6oTa Woa0
NiArOTOBKM €AMHOr0 E€BPONEncbLKoro
UMBINIBHOTO KOAEKCY, KM MOXe CcTaTu
KyfnbMiHaLi€0 B YHidikaLii ogHieT 3 HalA-
BaX/IMBILINX Trany3en 3aKOHOLaBCTBaA.
MeBHOIO MepefyMOBOIO B LibOMY CNyry-
BaTMMe YHihikalis [OroeipHoOro npasa
€C, 3ailicHeHa Ha OCHOBI MOPIBHANbHO-
ro aHanisy npasoBux cuctem €C Ta
iHWKMX KpaiH Kowmicieto no €sponeii-
CbKOMY [A0roBipHOMY MpaBy, O04O/HOBa-
Hot npodtecopom One JlaHgo. Llein go-
KYMEHT, WO Mae Has3sy «[llpuHuunm
€BponeiicbKoro AoroBipHoro npasa» [9],
€ CaMOCTIAHUM [yKepesioM NpaBOBOro
peryntoBaHHs B KpaiHax €C i MoXe 6yTu
3pa3koMm AN11 YLOCKOHA/IEHHS BiTYM3HS-
HOro UMBINIbHOr0 3aKOHOJABCTBA.

Ane ans BXOMKeHHs YKpaiHu B npa-
BOBMIA nNpocTip €C, 30Kpemay cepy fo-
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roBipHOro Mpasa, BaXX/IMBUM € YCYHEHHSA
Ay6ntoBaHHA Ta Po36iXXHOCTEN, AKi iCHY-
I0Tb Yy PeryntoBaHHi JOroBipHMX BifgHO-
CUH 3a LimBinbHUM i [0CnogapcbKum
KojekcaMmn YkpaiHu. [lpiopuTetr TyT
MOBMHEH HaJaBaTUCb MOJIOXKEHHAM Lin-
BI/IbHOTO KOZJEKCY, iKi MatoTb A48 [0ro-
BIDHOrO npaBa 3arajibHUIA XapakTep.
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