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KpaiHa

CUCTEMA NMPHUWMMIB AOTrOBIPHOIO NMPABA
3A HOBM UWBI/IbBHAM 3AKOHOAABCTBOM YKPAIHU

Cepriii bepBeHo,

KaHangaTt lopuanyHnx Hayk,

JOUEeHT Kadefpun [Aep>XaBHO-NPaBOBUX
avcumnaiH - PUANYHOTO  (akynbTeTy
XapKiBCbKOro HauioHa/ibHOro yHiBepcu-
TeTy iMm. B. H. KapasiHa

MpuUiiHATTA Ta BBeAeHHA B filo 3
01.01.2004 p. HoBOro LiuBinbHOro Koaek-
cy YKpaiHnm o06yMOBOE HeobXiAHICTb aK-
TuBI3aL il HAyKOBUX [A0CNIAXKEHb 3arasibHo-
npaBoBMX MpobsieM [OroBipHOrO0 npasa,
AKUM HUHI HajaeTbCA CKpPOMHa yBsara,
OCKINIbKN HayKOBLi MOKW L0 30Cepeaxy-
Ba/McA MepeBa)kHO Ha aHani3i nuTaHb
NpaBoBOro perystoBaHHA KOHKPETHUX BU-
ais gorosopis. Cepef, TakmMx 3aranbHo-npa-
BOBUX MpPo6aeM BaXX/IMBE MICLLe HaNIeXUTb
BUSAIB/IEHHIO Ta aHanisy npuHuuNie, nNpu-
TamMaHHMX OO0roBipHOMY Mpasy.

MpuHuunn porosipHoro npasa 6ynn
Manofocnig>KeHUMN B pPajsaHCbKUA ne-
piog. lNMepeBara TyT HajaBanacsa aHanisy
MPUHUUNIB LUBINIbHOrO Npasa 6e3Big4HOCHO
[0 OKpeMuX nNpaBoBUX IHCTUTYTIiB. 3po3y-
Mifi0, WO B PafgsaHCbKUIA nepiog NnpuHLUMUNN
LMBINBHOIO NpaBa aHasizyBaiucsa 3 nosun-
Lii icHywuol couianicTu4HOT igeonorii.
Tomy [0 NPUHLMNIB PagsAHCbKOro LUBiNb-
HOro npasa, 30Kpema, BigHOCUAN: &) NoCn-
NIeHy OXOPOHY couianicTUYHOT BAACHOCTI i
couianicTMYHOT CcUCTeMM TFOCNOAAPCTBA;
6) 3abe3neyeHHA MaTepiasibHOT 3alikaBie-
HOCTI, AOTPUMAaHHSA rocnoAapcbKoro pos-
paxyHKy; B) 3abe3nevyeHHS NAaHoOBOI Awuc-
LUNAIHW; T) MNOEAHAHHA 0COBUCTUX iHTe-
peciB 3 cycniNbHUMW; I') peanbHy PiBHO-
npasHicTb rpomagsH [1]. B iHwWomy BWU-
nagky TakmMmu npuHUmMnamm BBarkasncs:
a) NPMHUMN NOoEgHAHHSA Aep>XaBHOro nna-
HOBOro ynpasniHHA PO3BUTKY HapoLHOro
rocnojapcrtea 3 rocrnpo3paxyHKoOBUMU iH-
Tepecamu nNignpmemcTs; 6) NPUHUMN nepe-
Ba>XKHOM0 3axucTy npasa fep>XaBHOoi Bnac-
HOCTI; B) NpUHUWMN PIBHOCTI cy6'eKTiB UU-
Bi/fIbHOrO npasa; r) npuHUun csoboan y
3[iMCHEHHI LUBINIbHMX NpaBs BiAMoOBigHO A0
X couianbHOro nNpu3HayeHHA i fobpoco-
BICHICTb BMKOHaHHSA UUBINIbHNUX 060B’'A3-
KiB [2].

B lopuanyHii OKTPWUHI HasuBanuca i
iHWi Moaudikayil 3a3HayeHUX TMPUH-
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uunis, ane BCi BOHU He Mann MiX coboto
iCTOTHMX pO36iXKHOCTEN i NiANOPAAKOBY-
Ba/INCA 3arajsbHUM MNpuUHUUNAaM pajsH-
CbKOro couianictmyHoro npasa (NpuHUUN
nposieTapcbKoro iHTepHauioHaniamy, fge-
MOKpPaTUYHOro iHTepHauioHaniamy, co-
wianictmyHoi 3akoHHocTI Towo [3]. Came
TakKuMm 3arasbHUM npuHuMnam couianic-
TUYHOro Npasa Masan NignNopsALKOBYyBaTU-
ca ranysesi npuHunnu. OgHak y cuny 6a-
ratb0X MNPUYMH LMBINICTUYHA HayKa He
chopmyntoBasa 4iTKOT UinicHOT KoHUen-
LiT CUCTEMW LMBINIbHO-NPaBOBUX MPUH-
uunie, Wo0, BAacHe, BM3HaBasioCA HPUC-
Tamn TOro nepiogy [4]. OpgHak 3apaawu
cnpaBeg/sINBOCTI Heo6XiAHO 3a3HauyuTw,
Wo i B YKpaiHi 3a poKn He3anexHocTi He
6yna cdopmynboBaHa cucTemMa MAPUHLN-
niB yKpaiHCbKOro uueisibHoro npasa. He-
BMpPIWEHOW usA npobriema 3anuiaeTbes i
nicna nNpuiiHATTA HoBoro LLK YkpaiHu,
He3Ba)kal4yn Ha Te, WO WOoro HopMu ga-
I0Tb MpPaBoOBi NigcTaBu 4719 HayKOBOI Mo-
6yf0BU CUCTEMU MPUHUWUNIB LUBINBHOIO
npaea, a 3pewTold — MNPUHLWUNIB [Oro-
BipHOro npasa. [MeBHOW Mipolo NpaBoBUIA
BaKyyM MO>Xe 3an0BHUTW MOHoOrpadiyHe
pocnigkeHHa T. B. BbogHap, B AKOMY
3HaNWAM rNnboke BifO0OPa>KeHHS MNPUH-
uunu, 4aki AilTb Ha cTagil BUKOHAHHA
noroBipHuUx 3060B’'sA3aHb [5].

BignpasHot nigctaso Ans nobynosu
CUCTEMW NPUHLMNIB, Hacammnepesn, € no-
noxxeHHsa c¢t. 3 LUK, B AKiin 6e3nocepes-
HbO BW3HAYeHi 3aranbHi 3acagn UUBIMb-
HOro 3aKoHofaBCTBa: @) HEenpunycTu-
MIiCTb CBaBi/IbHOrF0 BTpy4YaHHsA Yy cdepy
0COBUCTOr0 XXNTTA NOANHK; 6) Henpunyc-
TUMICTb no36aB/feHHA npaBa BJIACHOCTI,
KpiM BuMagkiB, BCTaHOBAEHUX KoHCTU-
Tyyielo YKpalHu Ta 3aKOHOM; B) cBo6oga
gorosopy; r) cso6oga NiANpPUEMHULbKOT
OiSANbHOCTI, siIKa He 3a60poHEHa 3aKOHOM;
') cyfoBUI 3axmCT LMBINBHOIO nNpaBa Ta
iHTepecy; pA4) cnpaBegnuBicTb, pobpoco-
BICHICTb Ta PO3YMHICTb, AKi MOXYTb pO3-
rnagatuca sogHodac i Ak npuHuunu. Ao-
peyHo 3a3HauuTu, WO fedki 3 nepepa-
X0BaHUX NpUHUMNIB 6yNn 3akpinneHi e
[0 NpUAHATTA HoBoro LIK B okpemux 3a-
KOHOJaBYMX aKTax Nno4yaTKOBOro nepiogy
pMHKOBMX pedopm, Hanpuknag, y 3ako-
Hax YkKpaiHu «[Mpo BnacHicTb», «lpo
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nigANpUEMHMUTBO» i, WO HalBaXXnBi-
we — B KoHcTuTyuil YkpaiHu 1996 p.
(cTaTTi 41, 42).

MepepaxoBaHi B ¢T. 3 LUK npaBosi 3a-
cagm-npuHUMnU 6ynu nigTpuMaHi B opu-
OVYHIM niTepaTypi i BogHOYac AOMNOBHEHI
HOBUMW MPUHLUUNAMU LUBINBHOrO Npasa,
OCKiNNbKW B 3a3HauyeHili cTtaTTi He Mic-
TUTbCA TX BWYepnHUIi nepenik. Tak,
B. |. bopucoBa [OMNOBHIOE 3aKoOHO4ABYO
BU3HAYEHi NPUHLUNNWN LMBINILHOIO npasa
NPUHLNMNOM KOPUANYHOT PIBHOCTI, BiNb-
HOr0 BOJIEBUSAAB/IEHHS, MaWHOBOI camo-
CTIMHOCTI yYacHWKIB LUBISIbHUX BigHO-
cnH [6]. A. M. LUeBYEHKO NPUHLWUNOM
LVBINbHOrO rMpaBa MNPOMOHYE BBaXkaTu
MPUVHLUUM LOPUANYHOT PIiBHOCTI Cy6’eKTIB
LVBINbHOr0O NPaBoOBifAHOWEHHSA nepej 3a-
KOHOM, Wo MicTuTbea y cT. 1 LUK Ykpai-
HW [7]. He TopKkaw4yunucb NUTaHHA 06IPYH-
TOBAHOCTI TaKMX Npono3uuiii, HeobxigHo
BU3HATW Li/IKOM NpaBuUbHUM cam Nigxig,
[0 PO3WMNPEHHA Nepesiiky LUBiNnbHO-MNpa-
BOBUX NpuHUMNie. IHWa crnpasa, W0 BU-
WeHa3BaHi f04AaTKOBI MPUHLMAN, AK Ha
Haw nornaj, asTopu MEBHOK MIpPoO 0TO-
TOXHIOIOTb 3 METOAO0M LMBIiNIbHO-NpaBo-
BOr0 perynoBaHHA.

HeobXigHICTb BUABNEHHSA
npuHUMNIB JOroBipHOro npasa*

Habnukatuunck 0 npegmeTa HaLoro
OOCNIAXKEeHHS, LiNKOM JI0ri4HO po3rns-
HYTU NUTaHHSA Npo Te, AKi 3aranbHi NPUH-
uunu filoTe y AOroBipHoMy npasi, a Ta-
KOX AKi NpyHUMNnn € cneyniyHNMmn nu-
we Ana porosipHoro npasa. [nsa Toro
wob6 patm npaBwNbHY BigNoBiAb Ha no-
cTaB/ieHe 3anuTaHHA, BaXX/INBO BUABUTHU
3MICT MOHATTA «NPUHLUNU nNpaBa». Mix
TUM, Y WPUAVNYHIA OOKTPUHI Hemae ef-
HOCTiI y Moro po3ymiHHi. Mo-nepwe, ne-
peBakHa yYacTUHa UUBINICTIiB He po3rns-
JalTb NPUHLUMNM AK Taki, Wo pasom i3
npegMeToM Ta MeTOAOM MpPaBOBOro pery-
NOBaHHA KNagyTbCA B O0OCHOBY Moginy
npasa Ha ranysi.

BogHouac 3a pafgsiHCbKOro nepiogy Bi-
AOMUN pagsiHCbKUM wpucT B. A. fAkosBnes
BiA3HAYMB BaXK/IMBY pPONb MNPUHLUNIB Y
thopmyBaHHi ranyseit npaea [8]. ®aKTnu-
HO L0 Mo3uuito nigTpumanu i iHWi aBTo-
pu (H. C. Ky3Heuosa, B. |I. Bopucosa) [9].

LLlo6 BNUABUTK BCHO CUCTEMY MNPUHLMN-
niB LMBINILHOrO Npasa, y TOMY 4ucni fo-
roBipHoro npasa, HeobxigHO BpaxoByBa-
TW 3MICT camoro MOHATTA MNpPaBoBOro

npuHumnny. B 3aranbHiii Teopii npasa
NPUHLMNN BU3HAYalTbCA AK OCHOBHI Ke-
piBHi 3acagn (OCHOBHI ifet), AKi 3Haxo-
OATb CBOE 3aKpinJieHHA B HopMmax Bifgno-
BiAHOT ranysi npasa, AKi HanpaBndawTb
pPO3BUTOK i (PYHKLUIiOHYBaHHA Yyciel npa-
BoBol cuctemn [10]. B YkpaiHi nepue
KOMMNJIEKCHE HayKOBe J0CNIAXKEHHA NPUH-
uunie npaea nposiB A. M. Konogin. Ha
Moro AymMKy, NpUHUMNN npasa — Le Taki
BiANpaBHi igel iCHyBaHHA npasa, AKi BU-
pakalTb HaliBa>k/IMBiWli 3aKOHOMIPHO-
CTi i migBa/IMHN JaHOro TUMYy AepXXasu i
npaea, € 04HOMOPAAKOBUMMWN i3 CYTHICTIO
npaBa i CTaHOBNAATbL MOro rofoBHi pucwy,
BiAPi3HAITLCA YHiBepcanbHiCcTIO, BU-
wot iMnepaTUBHICTIO i 3aranbHOW 3Ha-
YyMMmicTio, BiAMOBIfaTb 06'€EKTUBHIN He-
o6xigHOCTI nobyAoBU i 3MiLHEHHS cy-
cninbHoro naagy [11]. Lie cknagHe i Hag-
MipHO TeopeTM3oBaHe BM3HAYEHHS MPUH-
uunie NnpaBa pakTU4YHO 3BOAUTLCA 40 BU-
3HaHHSA 3a HUMW poNi YyHiBepcanbHOro
MexaHi3My rapmMoHi3auii npaBoperynto-
IOUNX Ta OXOPOHHUX HOpM, abo po6o4yoro
MeXaHi3mMy, fAK TnpaBWUNbHO 3a3Hayuna
H. C. Ky3HeuoBa, 3a [OMNOMOrol SAKOro
BU3HAYalTbCA MeXi MOX/MBOT Ta Ha-
neXKHoT noBefliHKM Yy4YacHUKIB LUBINbHO-
npasoBUX BigHOCUH [12].

TakmMm 4YmHoOM, wWo6 Bigbynoca 3abes-
neyeHHs €AHOCTI N OAHOMAHITHOCTI y pe-
rynioBaHHi BignoBigHOT KaTeropii cy-
CNiNbHUX BifHOCUH, HeobxigHe 3akpin-
NEeHHA y NpaBoOBMX HOpMax KOHLeHTpoBa-
HUX MpaBOBMX iAel, npuTamMaHHUX Bifg-
noBiAHIN NpaBoBili cuctemi Ta 1i cknago-
BUM 4acTumHam. [pm uUbOMY, He3BaXka-
oYM Ha BeNINKI Po36iXKHOCTI Y BU3HAYEH-
Hi KOHKpPeTHUX MPWHLUMNIB MNpaBa, Bax-
NINBO KOHCTaTyBaTW HasABHICTb Y HAYyKOB-
LiB neBHOIT €4HOCTI Y BW3HAYEHHI CU-
cTeMM NPUHUKUNIB NpaBa, AKy cCKNajawTb
3arasibHo-NpaBoBi, ranyseBi ApMHUUNN,
nigranyseBi NPUHUMUNN, IHCTUTYLiNHI Ta
MDKIHCTUTYLIVHI npuHunnu [13].

OTXe, AKWO po3rnsagatn [orosipHe
npaBo AK IHCTUTYT LUBINIBHOro npasa i
3060B'A3a/bHOr0 NpaBa AK nigranysi, To
3 yciel o4yeBUAHICTIO rMnocTae Heob-
XigHICTb BUABNEHHA NPUHLUUNIB LOrOBip-
HOoro npasa. Hopmwu porosipHoro npasa,
AKi CTaHOBAATbL OCHOBY BCbOro 3060B’'A-
3asbHOro npaea (3 ycix 707 cTaTeii KHU-
rm 5 «3060B'A3anbHe NpaBo» 519 cTaTeln
npuceAYeHi 6e3nocepefHbLO Aorosopam),
6e3yMOBHO nobyaoBaHi 3 ypaxyBaHHAM
3arabHMUX MPUHLMNIB LMBINBHOIO npa-

* BHYTpiWHIO pybpurKaLito TEKCTY (NiA3arosioBKn) 34iliCHEHO pefakLieto.
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Ba. BogHoyac y HUX MOXXHa BUABUTU fit0
cneyiaibHUX NPUHLNNIB.

Bneple B yKpaTHCbKIiA LUBINICTUYHIN
Hayui NnpMHUMNN 3060B’A3a/1bHOr0 npasa
6ynn rpyHTOBHO pocnigxeHi npodeco-
pom H. C. Ky3Heuyosot [14]. Ha 1T gym-
Ky, 40 NMPUHUWNIB, 3aKpinaeHnx B cT. 3
LK, a9Ki maloTb neployvyeprose 3Ha4eHHs
ONns 3000B’A3a/1bHOr0 MNpasa, HajexarTb:
ceobofa p[orosopy; cso6oga nignpuem-
HULUbKOT AiANbHOCTI, He 3abopoHeHOT 3a-
KOHOM; CyJOBUI 3aXUCT LWBINIbLHOIO Npa-
Ba Ta iHTepecy; cnpaBeAsMBIiCTb, A06po-
COBICHICTb Ta pO3yMHicTb. Tob6To aBTOp
BUKOUMNA 3 4yucna TakKux MpuHUMNis
nuwe MnpuHUUN HenpunycTtMmocTi cBa-
Bi/IbHOro BTpyYaHHA y cdepy ocobuctoro
XUTTA NIOAVUHN, ane, AK HaM BBaXXae€Tb-
CA, He TOMY, WO B 3060B'A3a/IbHOMY Mpa-
Bi BiH He Mo)ke 6yTu 3acTocoBaHWM, a 10-
MYy, WO WOro fia TyT € MiHiManbHOW i
BUABNAETLCA B 06MeXxeHoMy dopmarti.
Taky no3uyito nigTpyumana TaKoX
T. B. bogHap, ogHakK Hagani aBTop 3
HEeBIAOMUX MipKyBaHb y BifHOCMHaX BU-
KOHaHHA [J0roBipHMX 3060B’A3aHb BUAi-
nuna nuwe npuHUMnuU pobpocoBicHOCTI,
po3yMHOCTi i1 cnpaBegnueocTi [15]. 3Ha-
YEeHHSA UUX HOBUX ONA YKPATHCbKOT LW-
BiNiCTMKN NpUHUMNIB fAilicHO Henepeciy-
He, Ha BigMiHY Bif NpaBOBUX CUCTEM
6aratbox IHWWUX KpaiH (Hanpuknag,
HimeuunHn, FonnaHgii). BeegeHHs X [0
LK aeaki aBTopu po3rnagawTb AK nepes-
YMOBY [0 CTBOPEHHSA B YKpaiHi cyLoBOro
npeuefeHTy, a abcTpaKTHICTb LLUX NPUH-
uunie nosbassife X 03HAK HOPMaTMBHO-
npasoBoro akrta [16]. Taka nepecTtopora
€ Hebe3niagctaBHO, afXe, AK 3as3Ha-
yaeTbCcA B NiTepaTypi, 3a BiACYTHOCTI
HOPMaTMBHO-NPAaBOBOro abo AOroBipHOrO
perynioBaHHA 3a3HayeHi NPUHUXNW BU-
KOHYIOTb (YHKLUIiO peryndatopa npas i
060B'A3KIB CTOpiH 3060B’'A3aHHA [17].
OTke, nopag 3 iHWWUMU 3a3HAYEHUMWN B
cT. 3 LUK 3acagamun € yci nigcrtasu BBa-
»XaTun 3aranbHorasnysesi NpuHUMNN [06-
poCcOBIiCHOCTI, PO3yMHOCTI i cnpaBeanun-
BOCTi TaKMMW, WO HalinoBHiwe BUABNA-
I0Tb CBOK fil0 B A0rOBipHOMY rpasi.

Kpim Toro, H. C. Ky3HeuoBa Buginuna
TaKoX crneyianbHi NpuHUMNKN, NOpuTa-
MaHHIi, Hacamnepep, IHCTUTYTY 30060B'S-
3a/bHOr0 npasa, a came: MPUHUWUN Awnc-
NO3NTUBHOCTI, MPUHUWUM HAaNEXHOro i
peanbHOro BUKOHaHHA. OfHaK 3a3HayeHi
NPUHUUNN He € abCoNTHO HOBUMWN, BO-
HW [aBHO BifOMi LMBINICTUYHINA Hayui.
IHWa cnpaBa, Wo HUHI BOHU ofepXXanu y
HoBoMY LK YkpaiHu HoBUI 3micT. Tak,
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LVBiNIbHE 3aKOHOAAaBCTBO, BCTAHOB/IO-
oYM MNeBHI MoAeni NpaBOBOro perysto-
BaHHA LUWBINbHUX BigHOCUH, BOoAHOYaC
Hajae X cyb6'ekTam npaBo CaMOCTIHO
BM3HAYNUTM nNpaBuna CBOIX B3aeEMOBIf-
HOCWH, 3a BUHATKOM BUNajKiB, BCTAHOB-
NeHnx iMnepaTMBHUMKU HopMamn. 3posy-
Mifno, Wo nepepaxoBaHi MPUHUWUNN MOB-
HOW MIipOl BUABNAKTb CBOK [Ail0 B
MexaHi3Mi NpaBoOBOro peryntBaHHA fo-
roBipHMX BIAHOCUH, HAKiI € YacTUHOI
npeameta 30608'A3a/1bHOM0 npasa.

MpuHUMNKU MOpPanbHOCTI

MocTae 3aKOHOMipHe MUTaHHA nMpo
MOXXNUBICTb ICHYBAHHA IHLWWUX IHCTUTY-
LiAHNX NPUHLMNIB y [AOFOBipHOMY npa-
Bi. KomnnekcHuii aHania Hopm LK
YKpaiHu, AKi perynioiTb J0roBipHi Bifa-
HOCUHW, Aae NigcTaBu ANA CTBepAHOT BiA-
noBifi Ha Le NUTaHHSA.

Tak, K Ha Haw nornag, MoXHa BuU-
AINUTM NpPpUHUMN MopasibHOCTI, SAKWIA
Mae nosiAratnm y TOMYy, WO [JOrosip Ta
0ro yMOBW He MOBUHHI 6yTW cnpsMoBa-
Hi Ha JO0CATHEeHHS Uinen, wo cynepeyvaTb
MopasibHUM 3acafjam cycninbcrtea. Bnac-
He, Ue BuNAuBae 3i 3micTty cT. 203 UK
YKpaiHu, B 4. 1 AKoOT npAMO 3anucaHo,
Lo 3MICT NpaBoOYMHY HE MOXKe cynepeyu-
™ ubomy Kopgekcy, iHWWUM aKTam Lu-
BiIbHOT0O 3aKOHOAAaBCTBa, a TaKOX MO-
panbHUM 3acafjam cycninsctea. OCKifb-
KW X [0roBip € O4HUM i3 BUAIB NpaBoyu-
HiB, TO, 3BiCHO, i 3MICT f0roBopy He no-
BUHEH CcynepeynTn MopasibHUM 3acagam
cycninbctea. O4yeBMAHO, WO Taki BUnNag-
KW B MPaKTuLi MOXYTb 6yTuU Hag3Bu4yai-
HO pigKicHUMKW, ane BUKAWYaTU TX He
MOXHa. Hanpuknag, MOXyTb OyTn BW-
3HaHI HeJiICHUMW [OTOBOPU, W0 MICTATb
YMOBU, AKi cynepeyaTb BUMoram 3akKoHy
YkpaiHn «[po 3axmcT cycnifibHOT Mopa-
ni». 3BuyaiiHo, B CyA0BI NpakTuLi HaW-
cKnagHiwow npobnemoto 6yae BCTaHOB-
NEHHA CTyNeHs «HeMopasibHOCTi» foro-
BOPY, OCKiNIbKW OUiHKa LbOro MOHATTA
6arato B YoMy 6yae HOCUTU CY6’'€KTUB-
HUWN XapakTep.

EKOHOMIYHICTb i CNiBPOGITHNULTBO

3a pagsHCbKOro nepiogy, KoM eKOHO-
MiKa Mana ogep>kaBneHuWi i nnaHoBUIA xa-
pakTep, 3arajbHOBM3HaAHWUMW Bynn MPUH-
UMMM eKOHOMIYHOCTI Ta cniBpo6iTHMUTBA
cTopiH. CYTHICTb NPUHUUNY €KOHOMIYHO-
cTi Bb6ayanacs aBTopamu TOro nepiogy B
TOMY, LW,0 BiH OPiEHTYE HA BUKOHAHHSA CTO-
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poHamun cBOiX 060B’'A3KiB HaMbiNbLl eKo-
HOMIYHMM crnoco6oM, AKUIM 6a3yeTbca SK
Ha 3arasibHUX BMUMOrax, Tak i Ha ofgHomMo-
PAAKOBUX KOHKpPeTHMX 060B’A3Kax, nepe-
A6ayeHMX yMOBaMW KOHKPETHOro A0roso-
py [18]. 3BuuaiiHOo, B ymoBax MJ/iaHOBOT
ofiep>kaBNeHOT eKOHOMIKW [0peyHicTb Ta-
KOro NpuvHUMNYy B AOroBipHMX 3060B’A3aH-
HAX 6yna o4yeBMAHOW. OfHaK HUHI, AK Ha
Haw nornag, AouisibHICTb B iCHyBaHHI Ta-
KOro nMpuHUMny He nuwe 36epiraerbcs, a
" 6inbwe Toro — nigBuwyeTbea. Lie nosc-
HIOETbCA, Hacamnepen, TUM, L0 B ymMOBax
PVHKOBOT €KOHOMIiKW, PO3BUTKY nNignpu-
EMHMLUTBA, A4OMiHYBaHHSA npaBa NpuBaTHOT
BflaCcHOCTI cy6’ekTamM nignpueMHuuTBa i
rocnofaplBaHHA, fAKi 3gilicHIOLTL Nia-
NPUEMHULbKY AiANbHICTb Ha CBili pn3nkK 3
MeTOI 0fep>XaHHs NpuUOYTKY, BKpal Bax-
NMBO 3alimaTmca Takow [fifANbHICTIO 3
MiHIManbHUMW MaTepialbHUMU BTpaTamMu.
IHWKWMK croBamn, aKTUBHE BMNPOBaAXeH-
HA NPUHUWUNY eKOHOMIYHOCTI B [Orosip-
HUX 3060B’A3aHHAX 6yae cnpuUAaTU MigBu-
LWEHHI0O [A0XO0AIB CTOPiH, 3MEHLWEHHI0 TX
MaTepiasbHUX | HeMaTepiasbHUX BUTpaT.

Ha >anb, WnpoKoro BNpoBag>XeHHs B
HoBoMy LIK mpuvHUMN €KOHOMIYHOCTI He
ofep>kas, 3a AeAKNMWN BUHATKaMN. Ocob-
NNBO penbePHO BUABMIAETLCA [AiA MNPUH-
LUNy eKOHOMIYHOCTI B NMpaBOBOMY pery-
noBaHHI, Hanpuknag, nigpagHnx BigHo-
cnH. Tak, BignosigHo go ct. 845 UK nig-
pPAAHWK Mae npasBo Ha owaj/iuBe BeAeH-
HA po6iT 3a yMoBM 3abe3neyeHHA Hanex-
HOT X AKocTi. Owaannee BeAeHHA pobIT
€ B3aEMOBUTIAHUM, OCKiJIbKM CTOPOHMN
MOXXYTb AOMOBUTUCA MPO PO3NOAINA MiX
HUMMK 3a0lWaf>KeHHsA, OTpuMaHoro nig-
pagHukom (4. 3 cT. 845 LUK). EnemeHTn
eKOHOMIYHOCTI cnocTepiralTbcA i B iH-
wunx crtatax, ki nepegbayalnTb:

a) MOXNUBICTb 3aNy4yeHHSA [0 BUKO-
HaHHA foroBopy nigpaay cyébnigpagHuka
(cT. 838 LIK);

6) po3nofin BUKOHaAHHSA pobiT 3 marTe-
pianiB nigpsgHUKa abo 3amoBHMKa (cTaT-
Ti 839, 840 LUK);

B) BM3HAYeHHA LUIHW Yy KOWTOPUCI
(cT. 844 LUK);

r) o6ctaBuHM, Npo AKi NigpagHUK 30-
60B'A3aHUA  MNOBIAOMNATU  3aMOBHMKaA
(cT. 847 UK);

') NpaBa 3aMOBHWKa Yy pasi nopyLleH-
HA NigpagHUKOM  [J0roBopy nigpany
(cT. 852 UK);

4) npaBo nigpafHUKa npogaTtu BUKO-
HaHy po6oTy y pa3si yXuUeHHs 3aMOBHW-
Ka Big 11 npnnHAaTTAa (cT. 853 LLK).

5- 5-1529

MpuHUMN eKOHOMIYHOCTI NpPAMO 4K
ornocepegKoBaHO 3aKpiNMOETbCA TaKOX
y ctatTax UK, aki peryniwotoTe iHWIi fo-
rosopu. Hanpuknag, BignosigHO [0
CT. 666 LIK, akw,0 npogaseyb He nepejae
NoKynueBi NpUHanNexXHocTi ToBapy Ta Ao-
KYMeHTU [0 HbOro, NokKyneub Hacammne-
peg Mae npaBoO BCTAHOBUTWM PO3YMHUN
CTPOK AnA X nepejaHHA i nuwe y pasi
HEBUKOHAHHA LMUX BUMOr Mae npaso Bif-
MOBUTUCA Bif [OroBopy Kynisni-npoga-
)XY Ta MNOBepHYTW ToBap nMpoaBLEBI.
MpUHUMN eKOHOMIYHOCTI Yy fJaHOMYy BW-
nagky nonsarae y ToMy, WO nepegyacHe
NOBEPHEHHA TOBapy MOXe CNPUYUHUTU
3aiBi BMUTpaTu Yy BUKOHaHHI [0rosopy,
4Oro MOXHa YHUKHYTU LWAAXOM BCTa-
HOBJIEHHA NpofaBLEeBi PO3YMHOro CTPOKY
ONA nepefaHHA NOKynuesi nNpuHanex-
HOCTel ToBapy Ta AOKYMEHTIB A0 HbOrO.
3aKkoHofaBeub Hajae MOKYrueBi, AKOMY
nepefjaHnini ToBap HEHasIeXXHOT SKOCTI,
npaso BiAMOBUTUCS Bif [OroBOpPYy i BUMa-
ratu nMOBEpPHEHHA cnJiadyeHol 3a ToOBap
rpowoBoi CymMun nuuwe To4i, Konwu 6yae
MaTW Micue iCTOTHe MOPYLWEHHA BUMOr
wofno saKkoctelh ToBapy (4. 1 cT. 678 LK).
Mpu UbOMY TYT BpPaxoBYHTbCA iHTepecu
He Nuwe nNoKynusa, a M npogaBus, A0
AKOro Taka CaHKLU i He 3aCTOCOBYETbCH,
AKLWO Hefosliku He HanexaTtb A0 KaTe-
ropii ictoTHmx. Lie MOXHa MOACHUTH,
30KpeMa, TUM, LL0 eKOHOMIYHO AouiNnb-
Hille HajaTuy NOKYNueBi NpaBo 3a HasB-
HOCTI TakKux Hefonikie Bumaratu abo
NPoONopLiiHOro 3MeHLWeHHA UiHW, abo
6e3onnaTtHOro ycyHeHHs HefoNiKiB ToBa-
py, abo BifWKOAYBaHHA BUTpaT Ha ycy-
HEHHSA HefoNiKiB ToBapy.

LLlogo MOXNMUBOCTI BUOKpPEMJIEHHS B
[OroBipHOMY npasBi B3aeMHOro cniepo-
6iTHMLUTBA CTOPiIH SAIK CAMOCTIAHOr0 NPUH-
uMny, AAK Ham BBaXaeTbCA, [AOCTaTHIX
nigctas Hemae. 3BuyaliHo, He MOXHa 3a-
nepedysaTn Toii (hakT, W0 Take CAiBpO-
6iTHULTBO ICHYE B A0r0OBipHMX NpaBoBif-
HOCMHaX Ta 3aKpinaeTbCcAa B OKPEMUX
HopMmax. Hanpwuknag, CTOPOHW aKTUBHO
cniBpobiTHMYaKTbL Ha cTafil yknageHHs
[OroBopy 3 MeTOK 3ak/fafeHHs B M0ro
3MICT Y3rof)KeHuUX YMOB, a TaK0oX Ha
cTafil BAKOHaHHA A0roBopy 3 METOH0 BHe-
CEHHA [0 HLOro 3MiH i A0MNOBHEHb. OfHaK
Take CniBpo6IiTHNULUTBO TakK UM iHakwe
cCNpAMOBaHe Ha [OCATHEHHSA MaKCumasb-
HO eKOHOMIYHO BUWTigHOro pe3ynbTaTty,
Ha pauioHanbHe i e)eKTUBHE BUKOHaAHHA
JOroBipHMX yMoB. 3a TaKux o06CTaBuH
BBaXXaeMO 3a AO0LUi/IbHE 3a3HAYUTU TiCHY
B3aEMOMNOB'A3aHICTb KaTeropil eKoOHOMIiu-
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HOCTI Ta cNiBpo6GITHULTBA CTOPIH Yy AOro-
BipHOMY 3000B’A3aHHi, a BiATaKk MOXHa
BECTM MOBY NpPO (PYHKLiOHYBaHHSA €4NHO-
ro NPUHUMNY eKOHOMIYHOCTI Ta cniBpo-
6iTHMLTBA CTOpPIH.

Hane>xHe BUKOHaHHA 3060B’'sA3aHHA

Y UuuMBINICTUYHIN Hayui 3aBXAn BU-
ainanuvca i BUAINAKTbCA MPUHLUNW Ha-
NeXHoro i peasnbHOro BUKOHaHHA 3060-
B'A3aHb. MNpn LbOMY HaronoWYyeTbCA Ha
TOMY, WO B yMOBax PUHKOBOT EKOHOMIiKU
36epiraeTbca 3HaAYMMICTb MPUHLUNY Ha-
NEeXXHOro BUKOHaHHA [19]. Uei dakTt
BaX>XK0 3anepedymTu, agxe B HoBomy UK
(cT. 526), 9k i B LUK YPCP 1963 p., npsa-
MO 3aKpinaeTbca uA npasosa iged. 3o-
60B'AA3aHHA Mae€ BUKOHYBaTUCA Halex-
HUM 4YMHOM, BifNOBIAHO [0 YMOB [0rO-
Bopy Ta Bumor LUK, iHWWX akTiB LWBi/b-
HOro 3aKOHOAaBCTBa, a 3a BifiCYTHOCTI Ta-
KUX YMOB Ta BUMOr — BignNoBigHO A0
3BMYaiB AisioBoro o6opoTy abo iHWUX BU-
MOF, L0 3BMYalHO cTaBNAaTbeca (CcT. 526
UK). Y uywuBinictuuHin nitepatypi pgo-
CUTb MOLWMPEHOK € AYyMKa Npo iCHyBaH-
HA Nopsaj 3 HaNeXHUM BUKOHAHHAM [0-
roBopy ioro peasibHOro BUKOHaHHSA, Nig
AKUM pPO3YyMIETbCA BUKOHaHHA 3060B’'A-
3aHHA B Hatypi [20]. 3micT npuHumnny
peasibHOro BUKOHaHHA MoOMArae y Tomy,
Wwo MalwTb 6yTW BUYMHEHi BignosigHI Ail
60pP>XHMKOM Ha KOPWUCTb KpeauTopa L,o0-
00 npeamMeTa fOrosopy, AK-To: nepejaya
npojasLemM MOKyMueBi ToBapy, BUKOHAH-
HA BignoBigHOT po60TK, HajaHHA Nocny-
rm Towo. OfgHaK cepef HayKOBLiB MOKMU
L0 He AO0CATHYTO 3roAu Woao cniBBigHO-
LWeHHA NPUHUWNIB HaleXXHoro i peanb-
HOro0 BUKOHaHHSA, Yy 3B'A3KY 3 YUM TyT
cthopmyBanocs Kinbka Mo3uuii.

BignosigHO o nepwol ApUMHUMNA Ha-
NEeXXHOr0 BUKOHaHHSA | NPUHUMN peanbHo-
ro BAKOHaHHSA € B3aEMOMOB’'A3aHUMU MiXK
coboto, ane BogHo4ac camoCTiiHUMMK 3a
CBOEIO CYTHICTIO, OCKiNIbKWN peajsibHe BUKO-
HaHHA XapakKTepu3ye BUYMHEHHA 0c060t0
Ail, sika € 06’eKTOM BigNOBIgHOrO npa.so-
BifHOLWEHHA, a HasJie)XkHe BUKOHaHHA Xa-
pakTepusye [LOTPUMAHHA BUMOI 3aKOHY,
[OroBOpY MNPV BUYMHEHHI Takmnx pgin [21].

MpuXMNbHUKK apyroi no3uuii Buaina-
I0Tb 3a3HayeHi fABa NpPUHUUNM AK ca-
MOCTiIMHI, ane BogHOYaC MNpPUNYCKalwTb
MOXX/IMUBICTb TX cniBBigHOWEHHA. Hanpu-
Knag, B. B. Jlyyb Ta iHLWIi aBTOpM BBaX<ka-
I0Tb, W0 Ha cTagil HOpManbHOro Po3BUT-
Ky 3000B’AA3aHHA BUMOIM HaNeXHOro i
peasibHOro BMKOHaHHA 36irawTbed, 60
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HaNeXXHNUM BUKOHAHHAM OXONJIETbCA U
JOTPUMAaHHS YyMOB W00 NpeaMeTa, KU
cnig nepepgatu y Hatypi [22].

OcobnuBuniAi nornsag Ha uwo npobnemy
Bucnoeue O. C. lohhe, AKMiA BU3HaAB Ao-
MIHYHOUYMM MNPUHLWN peasibHOro BUKO-
HaHHA, 0CKi/IbKW, AK BiH 3a3Hauyas, coui-
anicTuyHe NpaBo BUXOAUTb i3 3arasibHo-
ro npasuia npo BUKOHaHHA 3060B’'A3aH-
HA Yy TOMY BUTNA4I, B AKOMY OCTaHHE BU-
3HaYeHo nnaHoBO-aAMiHICTPATUBHUMMU
akTamu, goropopaMmu Ta iHWMUMW 3a3Ha-
YeHUMMU B 3aKOHIi nigctaBamu [23]. Came
TOMY Le npaBwio, Ha AyMKY aBTopa, Ha-
3nBalwTb MPUHLMUMNOM peasibHOro BUKO-
HaHHSA, AKWUPA fdie BM3HAYaNbHUM YMHOM
AK Ha cTafil HopManbHOro po3BUTKY, Tak
i y BUNagKy nopyweHHs. 3 TaKUMu TBep-
[>KEHHAMN MOXXHa noroguTuchL, ase no-
fanbwa ouiHka O. C. lothge cnisBigHO-
WeHHA NPUHLUUNIB peanbHOro Ta Hanex-
HOro BUKOHAHHA 3060B'A3aHHA Jae nia-
cTaBn Ansa Kputuku. Tak, Ha [AYMKY
aBTopa, y pasi nopyweHHA 30608’ A3aHHA
MOX/INBICTb HANMEXHOr0 BWUKOHAaHHSA Yy
noBHoMmy 06cA3i BUKNYaeTbca |1 36e-
piraeTbcs MOXNWUBICTb BUYMHUTWU Ti Al
(3 Nnepepayi peueri, BUKOHaHHSA pob6iT To-
o0), AKi cknagalTb O0CHOBY MeTy 3060-
B's3aHHA [24]. Taki MipKyBaHHS He ja-
I0Tb BignoBigi Ha NMTaHHSA, 30Kpema, B
TUX BMNagKax, KoM BUKOHAHHA B HaTy-
pi B3arani HemoxsuBe (Hanpuknag, y
pasi 3armnbeni iHouBiAyanbHO BU3HAYEHOT
peui), a BigTaK BMMOrn Kpegmtopa npo
BMKOHAHHA 3000B'A3aHHA B HaTypi € He-
3AiACHEHHUMMN.

Y HOBITHIA puagnyHin nitepatypi
3pobneHa crnpoba HiBesOBaTN 3HaAYEHHSA
NPUHUMNAY peasibHOro BUKOHaHHA 3060-
B'AA3aHHA B PUHKOBIN €KOHOMiLi, B YMO-
Bax SIKOT cnnaTta KpeanTopoBi HEYCTOMKM
Ta BigwkogyBaHHA 306UTKiB, 3aBAaHUX
HEBUKOHAHHAM 60pP>XHMKOM 3060B’sA3aH-
HA B HaTypi, MOXe 3a40BO/IbHUTWU WOro
iHTepec y noBHOMY 06cA3i. CaMme TOMY HO-
BUii LUK y cT. 622 Ha4ye6To 0bmexxye cde-
py AiT uboro npuHUMNy, nepepbavarumn
3BifIbHEHHA 60p>XHMKa Big BUWKOHaAHHSA
3060B'AA3aHHA B HaTypi, AKLWO0 uUe nepea-
6auyeHo y porosopi abo 3akoHi, 30Kpema,
y pasi BigMOBU KpeauTopa Big NpURHAT-
TA BUKOHaHHSA, sIKe BHacnigoK MpocTpo-
YEeHHs BTpaTWI0 [ANA HbOro iHTepec
(cT. 612 LUK). Be3aymoBHO, Ha AaHui ne-
piog peasnbHe BWKOHaHHS 3060B’A3aHHA
Jeuwio BTpaTu/ao ronepefHE 3HAYEHHS,
asne He Takow Mipoto, W06 3aKoHoAaBeLb
y HoBOMY LIK cBifoMO 06MeXuB 10ro gito.
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Ha Haw nornag, KoHuenuia icHyBaH-
HA ABOX 6/IM3bKWX, ane Pi3HOM/IOWMH-
HUX NPUHUWMAIB peasibHOr0 i HasleXXHOro
BMKOHaHHSA 3000B'A3aHHA € HWHI HeBU-
npaBfaHMM Hi 3 TeOPeTUYHOT, Hi 3 Npak-
TUYHOT TOYOK 30pYy. lNMo-nepwe, He MOX-
Ha irHopyBaTu TOi (baKT, W0 peasbHe BU-
KOHaHHA 3060B'A3aHHA € T0JIOBHUM
€/IEMEHTOM Has/eXXHOro BUKOHAHHA. Y
pasi nopyweHHs 3060B'A3aHHSA B YacTUHI
BUKOHaHHA Woro B HaTypi Bignagae no-
Tpeba B3arani roeopuTn Npo iHWI gony-
WeHi GOP>XHUMKOM MOPYLIEHHSA. 3BuYai-
HO, KpeauMTOp Mae MNpaBo BMMaraTu Big
60p>XHMKa BUKOHAHHA 30060B’A3aHHA B
HaTypi HaBiTb 3a YMOBW BiALIKOAYBAHHS
OCTaHHIM 36UTKIB, cNaaTn HeyCTOWKN TO-
wo. Ane KLU0 Ue cTaHe HEMOX/INBUM Y
cuny Ccy6'eKTUBHUX YU 06'€KTUBHUX
NPMYNH, TO y Takomy pasi byae matu
MicLLle He MPOCTO HeHaseXXHe BUKOHAaHHSA
3060B’'s13aHHA, a — HEBUKOHaHHSA 1N0ro
B3arani. IHwow 6yae cntyauia y pasi Bu-
KOHaHHA 3000B’A3aHHA B HaTypi, ane 3
NOPYLWeEeHHAMMN MOro iHWMX yMOB (Hanpu-
Knapg, npo cTpoKu, Npo AKicTb). Tob6To
TyT byfe MaTuM Micue HeHaneXHe BUKO-
HaHHA, IHWWMKW cnoBamu, 6yae matu
MicLue BUKOHaHHSA, ane yactkose [25].

Mo-gpyre, camMocTiliHe iCHyBaHHSA pe-
anbHOr0 Ta HaJ/IeXXHOro npuHUuNiB AK
ABOX PI3HONNOWMHHUX ANPUHUKUNIB Nnwe
yckfiagHiwoBaTuMe cyfoBy NpakTuKy, 4ns
AKOT TAYMayeHHs peasibHOro BUMKOHAHHSA
K efleMeHTa 3arajsbHOro NpPUHUUNY Ha-
NeX>HOro BUKOHaHHA € 6iNblWl 3po3yMmi-
nnMM i Taknm, Wo ajeksBaTHiwe Bigo6pa-
XKae CYTHICTb [0NYyLWEeHOro 60pXHWUKOM
nopyweHHa. Tak, Cyfnosa nanara B roc-
nojapcbkux crnpasax BepxoBHoro Cy-
Ay YKpaiHu, po3rnaHyBWW KacauiiHy
ckapry baHKy Npo ckacyBaHHS MocTaHo-
B Buworo rocnogapcbkoro cyay Ykpai-
HW y cnpasi 3a No30BoM BbaHKy go ToBa-
pucTBa Npo CTATHeHHA 3aboprosaHoCTi 3a
KpeaguTHUM AOrOBOPOM Yy CBOTM MOCTAHOBI
Big 14.10.2004 p. 30Kpema 3a3Hauyuna,
wo 3rigHo 3i cT. 216 LUK YPCP 30608B'5-
3aHHA MPUNUHAETLCA BUKOHAHHAM, MpPo-
BeleHUM HasNeXXHUM YnHom [26]. Llinkom
3p0O3yMifio, Wo nig Hane>XXHUM BUKOHAH-
HAM CypoBa nanarta Mae Ha yBasi i pe-
aslbHe BUKOHaHHA KpeaUTHOro [0roBopy
WNAXOM MOBEPHEHHSA KPeaUTHOT CyMmu.
BnacHe, ue Bunnueae 3i 3MmicTty cT. 610
LK, 3rigHo 3 AKOW nopyweHHsAM 3060-
B'A3aHHA € A0ro HeBMKOHaHHA abo BUKO-
HaHHA 3 NOPYLIEHHAM YMOB, BU3HAYEHUNX
3MiCTOM 3060B’A3aHHA (HeHaneXHe BWU-
KOHaHHSA). Lia o6ctaBMHa NoBMHHa Bpa-

5%

WALLEE)
KpaiHa

xoByBaTtuca npm (opMynBaHHi MO30B-
HUX BMMOr. Hanpuknag, y pasi BigmMoBu
npogasusa nepegatv NpojaHWin ToBap Mo-
Kyneub Mae npaso BiAMOBUTWUCA Bif Ao-
roBopy Kynisai-npogaxy i sumaratu rno-
BEPHEHHSA CNlayeHMX 3a ToBap KOLWTIB Ta
BiALWWKOAYBAHHSA 3aBAaHUX HEBUKOHAH-
HAM 3000B’A3aHHA B HaTypi 36uUTKiB
(cTaTTi 623, 665 LLK). ¥ pasi X npogaxy
NoKynuesi ToBapy 3 iCTOTHUMMW Heposi-
KaMn noKyrneub, 30Kpema, Mae npaso
BigMOBUTUCA Big [Orosopy i BuMararmu
MoBepHEHHSA CnJiayeHoi 3a ToBap rpowo-
BOT CyMW Ta BifWKOAYBAHHA 36UTKIB i
cnnatu nepegb6ayeHol [OroBOpOM Heyc-
TOiKM Ha Ti nigcTaBi, Wo0 nNpogaBelb
HeHasle)XHo BUKOHAB 3060B’A3aHHA
(cTaTTi 623, 624, 678 LK).

TakKMM YMHOM, [OUINbHO BUAINATU B
[OroBipHOMY npaBi eE4UHNIA NPUHLMN Ha-
NEeXXHOro BMKOHAHHA, AKMM OXOMNNIETb-
€A TaK0XX BMKOHaHHS 3000B’A3aHHSA B Ha-
Typi, To6TO peanbHe BUKOHAHHA.

O60B’A3KOBICTb BUKOHAHHS 4OroBOpY

Y poroBipHUX 3060B’SI3aHHAX MOXHa
BigHaliTM i iHWI npaBoBi 3acagn, 6e3
AKNX HEMOXK/NIMBE OOCATHEHHSA TX npasoBoOl
MeTn. Takolw 3acafolo € 060B’A3KOBICTb
BUKOHaHHSA CTOpOHamMu yMOB [0OroBopy
(cT. 629 LK), 3micT AKoT nondarae, 30Kkpe-
Ma, y Tomy, U0 3MiHa abo po3ipBaHHS [0-
roBopy He [0MNYyCKaeTbCA 6e3 B3aEMHOT 3ro-
OV CTOpPiH, a TaKOoX He [0rnycKaeTbcs
0A4HOCTOPOHHA BiAMOBA Bif, BUKOHAHHA [0-
rosopy, AKLWoO iHWIi He nepeg6ayeHo [oro-
BopoM abo 3akoHoM (cT. 651 LK). Taky
npasoBy 3acafy € yci nigctaBu BU3HAUUTU
npasoBMM MNPUHLUWMNOM, Ail0 AKOro B [0-
roBipHMxX BiAHOCUMHAX BaXXK0 MNepeoliHnN-
TV, afxe 3aBAAKM MomMy 3abe3nedvyeTbes
X cTabinbHicTb. Hapasi oro BiAgcyTHIicTb
npussena 6 [0 BTpaTu HeobXiAHOCTI B
yKnajeHHi gorosopis, nos6aeBneHuUx npu-
MYCY Y IX BUKOHaHHI.

3acTocyBaHHs caHKLUiii

HapewTi B gorosipHomMy rnpaBi Heo06-
XiAHO BM3HA4YNUTK Wwe oguH 6a30BUIA NPUH-
uun, 6e3 icHyBaHHs AKOro ePeKTUBHICTb
OOCATHEHHSA [AOroBipHOT MpaBoBOT MeTwu
6yna 6 npobnemaTnyHow. MporosioweH-
HA B ¢T. 3 LUK cyfnoBoro 3axucTty uuBinb-
HOro rnpasa Ta iHTepecy AK NnpasBoBOi 3a-
caju UMBINIBHOTO0 3aKOHO4ABCTBAa BaXKKo
nepeouiHNTN, ane ANA BNAUBY cyay Ha
KOHTpareHTiB, WO MOpPYyLwWYywTb 3060B'A-
3aHHA, BAXXNIMBUM € TaKOXX MeXxaHi3M 3a-
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CTOCOBYBaHMX CyA0M 3axofiB [0 MOpyLU-
HUKa.

Y c¢T. 16 LLK gaeTbcsa opieHTOBHUI ne-
penik OCHOBHWUX CNOCO6IB 3axUcTy LWU-
BiIbHUX MpaB Ta iHTepeciB, MepeBa)kHa
yacTMHa SAKWX MOXe 3acTocoByBaTuUcA
CyOM TakoX y pasi NopyLweHHNA 40rosip-
HUX 3060B’'A3aHb. Cneyudika ix 3acTtocy-
BaHHA y A0roBipHOMY Npasi BU3HaYaeTb-
ca B rnaei 51 «MpaBoBi Hacnigku
nopywweHHsa 3060B’'A3aHHA. Bignosiganb-
HiCTb 3a nopyweHHA 30060B’'A3aHHA», a
TakoXX y crtartax UK, aki perynwowTb
OKpemMi BUAW [OTOBipHUX 3060B’A3aHb.
Baxnunee 3HauyeHHA y (oOpMyBaHHI Li€el
cneuniku BigirpawTb 3aKOHW YKpaiHu,
locnopapcbkuii, 3emenbHuUiAi Ta Cimeri-
HWIA KoJeKCcn YKpaiHu.

Y c¢T1. 611 LUK B y3arajibHeHOMY BWUT-
nagi cpopmMynboBaHO MNpaBOBi Hacnigku
nopyweHHs 3060B’A3aHHA. Cepef HUX
3a3HauveHi: a) NpUNMHEHHN 3060B'A3aHHA
BHacNifoK 04HOCTOPOHHbLOT BiAMOBU Bifj
3060B'A3aHHSA, AKLLO Lie BCTAHOBJ/IEHO A0-
roeopom abo 3akoHOM, abo po3ipBaHHSA
poroBopy; 6) 3amiHa ymoB 3060B’si3aHHS;
B) crnJsiata HeyCTOWKW; I) BiALWKOAYBaHHSA
30UTKIB Ta MOpanbHOT LWKOAN.

MepepaxoBaHi NpaBoBi HacNigku € pi3-
HOPIAHUMU caHKUiaMu, i gns ix 3actocy-
BaHHA Heo6XigHi pi3Hi ymoBu. 30Kpema,
O0[LHOCTOPOHHIO BiAMOBY Bif 3060B’sA3aHHA
y pasi Moro nopyweHHs APYrow CcTopo-
HOI0 Ta OJAHOCTOPOHHIO 3MiHY 3060B'A3aH-
HA Yy UMBINICTUYHIA NiTepaTypi NpuinHA-
TO Has3MBaTu ONepaTUBHUMMW CaHKLiAMUK
[27], onsa 3acTocyBaHHA AKUX A0 NOPYLU-
HUKa He 060B’SAA3KOBOID € HasABHICTb B
AifX 0CTaHHbLOro BMHW. HaTtomicTb, cnna-
Ta HeyCcTOVKW i BiglWwKogyBaHHA 36MTKiB
Ta MOpasbHOT WKOAM € MipaMn (CaHKLi-
AMW) LMBINBHO-NPAaBOBOT BiAMOBifa/IbHO-
CTi, HAaCTaHHA AKOT MOXX/IMBE /MLLUE 3a Ha-
ABHOCTI nigctaB LWBINbHO-NPaBOBOT Bij-
nosifganbHOCTi (AKi B CYKYMNHOCTI YTBO-
pOTb CKAaj UWMBINbHOrO nNpaBonopy-
WeHHSA), y TOMY Yunc/i Takol nigcrtasun, sk
BMHA, AKLLO iHWe He BCTAHOBJ/IEHO [0r0-
BOpOM abo 3akoHoM. Kpim uLuX OBOX BU-
AiB NpaBoBMX Hacnigkis, L0 HacTawTb y
pasi nopyweHHs 3060B’AA3aHHSA, B OKpe-
Munx ctattax LLK nepepbavatotbea i Taki,
AKI CMNOHYKalTb 60pXXHMUKa BUKOHATU
TOAW 4YnM IHWWA [OroBipHUIA 060B'A30K.
Hanpuknapg, BignosigHo go ct. 620 UKy
pa3i HeBMKOHaHHsS 60P>XHWKOM 060B’'A3-
Ky nepejatu KpeaMTOPOBI y BAACHICTb
abo y KoOpuUCTyBaHHA piy, BU3HayeHy
iHOMBIAYaNlbHUMW O03HaKaMu, KpeauTop
Mae npaso BUTpebyBaTn pid y 60p>XHMKaA
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Ta Bumaratu 1l nepefaHHs BiAMoBigHO [0
yMOB 3060B’AA3aHHA. Be3ymoBHO, cyfoBuUii
npumyc 40 BWKOHaHHA nepegbayvyeHoro
JoroBopom 060B’AA3KY € CaHKLi€l0, ane He
Mipot BiAMOBifaNbHOCTI.

HesBa)kaloumn Ha pi3Hy npasBoBy MNpu-
poay BMLLe3a3Ha4YeHUX BUAIB MPaBOBUX
Hacnigkie nopyweHHs 30060B’A3aHHA,
ycix X 06’€eAHYE Te, WO oAHa CTOpPOHa
(KpeanTop) Mae NpaBo y pasi NopyLleHHs
[oroBipHoro 3060B’sAA3aHHSA APYrow CTO-
poHoto (60p>XHUKOM) 3BEPHYTUCS [0 CYAY
3 BMMOramu npo 3MiHY 4u po3ipBaHHS
[OroBopy, MpPo BWMKOHAHHA [OrOBiPHOrO
060B’A3KYy B HaTypi Ta (ab6o) Bigwkoay-
BaHHA 3aBAaHWX 30UTKIiB, CTATHEHHS He-
YCTOWM KM, AKLW,0 iHWe He nepenbdavyeHo fo-
roeopoMm abo 3akoHoOM. B ycix uwmx
BUMNajKax 3acTOCyBaHHS CaHKLUili noknun-
KaHe CrnpuuYmHNTU A8 60pXHUKa Taki
HeraTuBHI Hacnigkn, ski 6 cnoHykanu
MOoro A0 BMKOHaAHHSA A[0roBipHOro 3060-
B'SI3aHHSA, | WO HaWronoBHiWe — 3abes-
neynTn BiJHOB/IEHHS MOPYLIEHOro npasa
Kpegutopa. OT>Ke, B MPaBoOBOMY perysito-
BaHHI BiHOCWUH, L0 BUHUKAKTb Y 3B'A3-
Ky 3 MOopylweHHAM [0roBipHoro 30608B’'A-
3aHHA, Aie NpUHUMN afeKBaTHOro 3acTo-
CyBaHHA y Cy[0BOMY NopsagKy A0 60pXK-
HUKa CaHKLUi/Ai Npo NPUMYyCcOBe BUKOHAaH-
HA 060B’A3KiB Ta LMBINbLHOT Bignosiganb-
HOCTi, AKWO iHWe He BCTAHOBJIEHO [A0-
ropopom abo 3aKOHOM.

BurcHoBKMU

3HaHHA NpUHUWNIB A0roBipHOro npa-
Ba [03BOJIAIE MPaBWU/IbHO 3acTOCOBYBaTwU
Ha npakTuuyi HOpMW, B SAKUX BOHWU 3a-
KpinneHi, a TakoX nowmpoBaTn ix Aito
Ha BiQHOCUHW, He BperysiboBaHi 6e3snoce-
peAHbO 3aKOHOM 4Kn gorosopomM. Buxogs-
YN 3 YyCbOro BUKJ/IALEHOro, MPOMNOHYEMO
HacTYrnHy cucTemy cneyianbHUX MNPUH-
uunis AOroBipHMX 3060B'A3aHb Y LUBIfb-
HOMY npaBi YKpaiHu, SKi HaWnoBHille
BM3Ha4yalTb MpaBoBY MNpupoay Ta 3MicT
JorosipHoro npasa:

a) npuMHUMN cBo6oAn LOroBOpYy;

6) NpUHUUN ANCMO3UTUBHOCTI;

B) NPUHLUMN MOPasbHOCTI;

r) NPUHLWN eKOHOMIYHOCTI Ta cnispo-
6iTHULUTBA;

') NPUHUWUM Ha/NeXHOro BUKOHAHHA
[OTroBipHMX 3060B’'A3aHb;

4) npvHUUN 060B’A3KOBOCTI BUKOHAH-
HA [orosopy;

€) MPUHLWN Cy/j0BOT0 a/jeKBaTHOrO 3a-
CTOCYBaHHSA CaHKLUiA A0 MopywHMKa 30-
60B’A3aHHA.
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