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SATAJTbHA XAPAKTEPUCTUKA
AOrOBIPHOIO MPABA YKPAIHM

1.1. ToHATTA UMBINBHO-NPaABOBOro 4OroBOPY
SIK OCHOBHOT CK/1a40B0T 4OroBipHOro npasa
Ta /Aoro IpUANYHI 03HaKK

MPpUAHATTA HOBOrO LIMBINbHOIO KOAEKCY YKpaiHu Ta
focnofapcbKOro KoAekcy Y KpaiHu, BBefeHUX y it 3 1
CiyHA 2004 p., 3HaMeHyBan0 HOBUIA eTan pPO3BUTKY A0r0-
BipHOro npasa B Y KpaiHi. |, AK 3acBiguy0Tb NepLui Kpo-
KN MOro HayKoBOrO aHanidy Ta OCMUC/IEHHSA, Y HbOMY
Bigbynocsa 6arato Hag3BUYaHWUX HOBEN, MOPIBHAHO 3
nonepejHimM 3aKOHO4aBCTBOM. OfiHAK He yCi 3 HUX 3acny-
ropytoTb Ha 6e33acTepeXxHy MO3UTUBHY OLIHKY,
JOLINbHICTL BBELEHHA OKPEMWX HOBEN nigTpumae abo
3anepeynTb CyfoBa NpakTuKa.

Baxnneum 3aBAaHHAM HOPUAUYHOT HAYKU HUHI CTae
HayKOBWIA aHani3 ycix NpaBoOBUX iIHCTUTYTIB, cepes AKNX
ocobnmee Mmicue nocigaloTb 3arafbHi NpaBoBi 3acaju
iIHCTUTYTY [OrOBIpHOro NpaBa, OCHOBHMM 06’€KTOM npa-
BOBOrO peryntBaHHA AKOr0 € UMBiINbHO-NPaBoOBUI AO-
rogip. ¥ Hosomy LK YkpaiHu 36epernucsa Bgani fo-
roBipHi KOHCTPYKUiT LUK YPCP 1963 p. Ta 3’ABUMCA HOBI
eNeMEHTU, HanpaLboBaHi OPUANYHOK HAYKOIO, CYLOBOIO
NPakKTUKO Ta 3yMOB/IEHI PUHKOBUMU pedpopmMamu B Y K-
paiHi. LLi nuTaHHa 6ynn 4yacTKOBO NpeLMeTOM aHanisy B
HayKOBUX CTaTTAX IHWMWX HaYKOBUX Mpausx AOCUTb
BY3bKOTro Kona ykpaiHCbKUX HaykoBLUiB (B. B. Jlyub,
A. C. fosrepT, H. C. Ky3Heyoa, M. M. Ci6insos, T. B. Bog-
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Hap, B. . Ontoxa). OgHaK NOKKW W0 B UMBIAICTUYHIN HayLyi ne-
peBara HafaeTbCcs AOCNIAXXEHHK OKPEMUX BUAIB AOrOBIPHUX
3060B’A3aHb | He aHaNi3yeTbCA 3arasiom 4OroBipHe nNpaso, HOP-
MU AKOTO PerynotoTh Ui 3060B8’a3aHHA. MiX TUM, BUCBIT/EH-
HA 3aranbHUX npobnem JOroBipHOro npasa € akTyalbHUM 3aB-
LAHHAM IOPUANYHOT HAY KK, afiXXe BiJ e(DeKTUBHOTO X BUPILLEH-
HS 3aNeXWUTb 6arato B YOMY ePeKTUBHICTb BUpPIlLEHHS
crneyianbHMX Npobiem OKPeMMX JOroBOPIB.

3aranbHi NnpaBoBi 3acagu LOroBOpy CKOHLEHTPOBAHO y rnaBax 52
«[TOHATTA Ta yMOBM JOroBopy», 53 «YKnafeHHs, 3MiHa i posip-
BaHHA LOr0BOPY», PO3MIiLLEHMUX Y po3gini Il «3aranbHi NOMOXEH-
HSA NPo AoroBip» KHWUrmn n’atoi «30608’a3anbHe NpaBo». To6TO Ui
[Bi rNaBu WOJ0 3arafbHUX NONOXEHb MPO LOrOBip 3aBEPLIYIOTH
nobynosy HopM KHuru n’atoi. Mo-iHwomy usa npobnema Bupiwy-
Banacsa y UK YPCP, y akoMy 3aranbHO-L0roBipHi HOPMU He Bynu
chopMOBaHi y BifMOBIgHY CAMOCTIiHY FnaBy, a, 1K BNY4YHO 3ayBa-
XXUB 3Uboro npueogy B. B. Jlyub, 6ynn «po3nopoLieHi» no pisHuUX
posginax i rnaBax Kogekcyl OfHak 3apaju cnpaBejinMBoCTi He-
06XifHO 3a3HAYNTK, LLO BCe-TAKM NepeBaXKkHa YacTUHa 3aranbHo-
[LOroBipHUX HOpPM po3TawoByBanacs B po3gini Il «3o06o0B’a3ansb-
He NpaBO», AKWMI cknagasBca 3 wectu rnas. CninbHUM Ansa 060X
KOZEKCiB € Te, L0 i B NEPLIOMY, i BAPYTOMY € MEPBUHHI AXepena —
HOpPMMU, LLO BU3HAYalTh 3aranbHi JOroBipHi 3acagu. MicTaTbcs
BOHUW B HOPMaX, L0 PeryniotoTh LBOCTOPOHHI NpaBoyYnHuU (yroaun).
OTXe, MOXHa KOHCTaTyBaTh HasaBHICTb NPOrpecuBHOCTI y dop-
MYBaHHI 3aranbHO-A0rOBiPHMX HOPM Yy HOBOMY LK Y kpaiHu. Lia
NpOrpecuBHICTb NONArae, 30KPemMa, y TOMy, L0 AOroBipHe Npaso
Habyno 03HaK CUCTEMHOCTI i IOTIYHOT 3aBEPLUEHOCTI, a 3peLTO —
HafiNnHOro NPaBoBOro NIArPYHTA OiNbll ePEKTUBHOIO BPErY/tO-
BaHHSA OKPEMMX [JOFOBIpHUX BiAHOCWUH 3aBASKWN 3aKPiMAeHHIO B
3araibHUX MOMOXEHHAX NPUHLUMNIB HDOPMYBaHHS AOTrOBipHUX
KOHCTPYKLiA. Takuii nigxig 6yge TakoxX cnpuaTu Kpaw,omy 3a-
CTOCYBaHHIO HOPM LOrOBipHOro Npasay CyAoBii npakTuLi, moner-
WwyBaTUMe iX TNyMayeHHS.

Cepep 3aranbHO-40rOBIpHNX MONOXEHb BU3HayaNbHe Micue
6e3yMOBHO HaneXuTb BU3HAYEHHIO MOHATTA 4Or0OBOPY 38 HOBUM

1 Nyub B. B. TeHAeHL i po3BMTKY AOTOBIPHOro npaeBa B Cy4yacHMX yMO-

Bax // EBontouis LMBINbHOrO 3aKOHOAABCTBA: Npo6aeMun Teopii i mpakTu-
Ku: Matep. MiXxHap. HayK.-npakT. KOH®. 29—30 kBiTHS 2004 p. (M. Xap-
KiB, 2004 p.) — C. 32—39.
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LUK Ykpainu, ake 6yno BigcytHey LUK YPCP. BignosigHo gou. 1
CT. 626 LUK YKpaiHn AOroBopoM € «AOMOB/EHICTb ABOX abo
6inblwe CTOPiH, cNpsAMOBaHa Ha BCTaHOB/IEHHSA, 3MiHY abo npu-
MUHEHHSA LWBINbHMX npaB Ta 060B’A3KiB». He MOXHa cTBep-
0KyBaTu, WO HaBefeHe BU3HAYeHHs € abCONOTHO HOBUM ANf
PUANYHOTHAYKKW, a)Xe A0 NPUAHATTSA HOBOro LUK B ropuanyHin
LOKTPUHI chopMyBaNucsa AOCUTb YCTaNeHi NoOrnagu Ha noHATTS
UWBINbHO-NPaBOBOro A0OrOBOPY.

3arasom JOrOBIp y LMBINICTUYHIA HayLi BXXWBAETHCA B
KiNbKOX MPaBOBUX 3HAYEHHAX: fK Yyrofa, sk npaBOBiAHOLIEH-
HA, AK NigcTaBa BUHUKHEHHA 3060B’A3aHHA, AK JOKYMEHT Npo
(hikcayio yKnageHHs yrogam, a iHkonm —ikK came 3000B’A3aHHS.

MoAinarum yroagm Ha OAHOCTOPOHHI, ABOCTOPOHHI i1 6araTo-
CTOPOHHI, IOPUCTU CTBEPAXYBa/M, WO 4BOCTOPOHHI Ta 6araTto-
CTOPOHHI yrogm e forosopoml MNpoTey TUX BUNagKax, KOaun Bu-
Hukana notpeba faTn BU3HAYEHHS NOHATTIO LWBINIbHO-NPaBO-
BOr0 JOroBOpY, HAyKOBLi BM3HA4Yanu 1ioro 3asemyai He yepes
Kateropito «yroga» (pOCiliCbKO0 MOBOK —«CAefnka»), a 3a Ao-
MOMOTOH POCINCLKOr0 TepMiHa «CcorfaweHne», CUHOHIMaMm
AKOT0 B YKpaiHCbKili MOBI € JewWw0 HeageKBaTHI TEPMiHU «fJo0-
MOBJIEHICTb», «3rofa».

IHKONY 3060B’A3aHHA OTOTOXHIOBanUcs 3 gorosopamu. Tak,
BMAaTHWIA UmBInicT pagaHcekoro nepiogy O. C. lodge 3a3Havas,
W0 40 3060B’A3aHb HaneXaTb Pi3HOMAHITHI LMBINbHI MPaBOBigHO-
CUHW, OCHOBHY Macy KMWX CKMafatTb LMBiNbHO-NPaBoBi 4Or0BO-
pu2 Be3ymoBHO, Lie CNPOLEeHWA NigXig4 40 PO3YMIHHA CMiBBIgHO-
WeHHA 3060B’A3aHHA | JOrOBOPY, ajXe B LUMBINIbHOMY 3aKOHO-
[aBCTBi pagsaHCcbKOro nepiogy, Hanpuknag, y UK YPCP (ct. 151),
[0roBip po3rnagasca nnuwe AK ofHa 3 NifcTaB BUHUKHEHHA 3060-
B’A3aHHA. OfHAaK B iHLW X BUNajKax 3akoHOoaBeL,b BiCTYNuB Bij
uiei NnpuHUMNoBOT No3nMLii, Wo B6aYaeTbCAa 3 Ha3BW ApPYroro
nigposginy posginy 1 LK YPCP — «Okpemi BUAMN 3060B’A3aHb»,
B AKOMY (haKTUUYHO BperynbLoBaHi OKpeMi BUAu LOroBopiB.

CTBeppgXXyBaTu, Of4HaK, WO B LUBINICTUYHIA HayLi 306081 -
3aHHA (3060B’A3aNbHe MPaB0) OTOTOXHIKBANOCHA 3 4OrOBOPOM

1M paxaaHCKMiA Kogeke YKpanHckoih CCP: Hay4HO-NpaKTUUYeCKunii Kom-
meHTapuin. —K., 1981. — C. 49—50; CoBeTcKoe rpaxxgaHckoe npaso / Mog
pean. B. A. PaceHuyesa. — M.: Opug. nut., 1975. —T. 1. — C. 196.

2WNodpe O. C. O6sa3aTenscTBEHHOE NpaBo. — M.: KOpua. nut., 1975. —
C. 3.
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(poroBipHum npaBom), 6yno 6 HecnpaBegnmeo. LLBuawe 3a BCe,
ue BigbyBanoca BHacNifoK TeXHIYHOT HEBUMOTIMBOCTI Yy 3aCTO-
CyBaHHIi TepmiHonorii. BpewTi, Toin camunii O. C. lothde 4iTKO
BM3HAUYNB 3000B’A3aHHA AK 3aKpiMNJeHe UUBIIbHUM 3aKOHOM
cycninbHe BiAHOLWEHHSA WOA0 NepeMilleHHs MaliHa Ta IHW KX
pesynbTaTiB npawyi, B CUNY AKOro ogHa ocoba (KpeguTop) mMae
npaBo BMMaraTuv Bif iHWOT 0cO6U (6OPXHMKA) 34iAICHEHHS MeB-
HWX LI/ | 3yMOB/IEHOTO UMM YTPUMaHHA Bif 34IACHEHHS MEB-
HUX IHWKUX gilil Take BU3Ha4YeHHA 3060B’A3aHHA MOXXHa YMOB-
HO Ha3BaTU «3000B’A3aHHSA-NMPaBOBIAHOWEHHA». B OpUANYHIN
niTepaTtypi BOHO ofepXano LOCUTb WNPOKY MNIATPUMKY 2.

BogHouac cpopmyBanacsa i iHWa no3nyis Npo NOHATTA 30-
60B’A3aHHA, B OCHOBY AIKOT 3aKfajanocs 3aKoHofjaB4e Moso-
XeHHA cT. 33 OcHOB LMBINbHOTO 3aKoHofaBcTBa Cow3y PCP i
COK3HMX pecny6nik, cT. 151 LUK YPCP 1963 p. npo Te, wo B
cuny 3060B’A3aHHA o0gHa 0ocoba (60pXXHMK) 3060B’3aHa BUNHM-
TW Ha KOPUCTb iHWOT 0cobu (KpeauTopa) NeBHY fit0, AK-0T: ne-
pefaTu MailHO, BUKOHATKN po6oTy, 3aniaTUTK rpowwi abo yTpu-
MaTuUCH Bif NeBHOT Ail, a KpeAMTOpP Mae NpaBo BUMaraTu Bif
60pXXHMKa BUKOHAHHSA 1A0ro 060B’A3KiB3.

P03po6HMKM HoBOro LUK Y kpaiHn 2003 p. BUPIWIMAK 32 MOX-
NVBE HagaTu nepesary TpeTiii KoHuenuii. Bigrak y ¢T. 509 UK
npsAmMo nepenbayeHo, o 3060B’I3aHHAM € NPaBOBIgHOLWEHHS, B
AKOMY OfiHa cTopoHa (60p>XHMK) 3060B’A3aHa BUMHUTKN HA KO-
puUCTb APYrii cTopoHn (KpeauTopa) nNeBHy Aito (nepegatn maii-
HO, BUKOHaTK pobOoTy, HaZaTu Nocayry, cnaaTuTu rpowi Towo)
abo yTpumaTuncsa Big NeBHOT fii, a KpeAUTOpP Mae NpaBo BMMara-
TV Bif 60pXXHMKa BUKOHAHHA Moro 060B8’a3ky. B HoBomy LIK Ta-
KOX BM3HAYEHO, L0 3000B’93aHHS BUHNKAKOTh i3 NigcTaBs, BCTa-
HoBneHux cT. 11 Kopgekcy, cepefi AKX OKPEMO BUAiINEHI LOrOBO-

1Modhche O.C. O6s3aTensCcTBEHHOE NpaBo. — M.: KOpua. aut., 1975. —C. 6.

2nB.: CoBeTCKOe rpaxgaHckoe npaso. — M.: KOpug. nut., 1975. —C. 442;
KO pugnueckunin aHunKnoneanyeckunii cnosapb. — M.: CoB. aHUMKNONEAUA,
1984. —C. 211; LimBwbHe npaBo Ykpawwu / 3apeg. O. B. A3epu, H. C. Kys-
HeyoBob — K.: KOpwkoMm 1HTep, 2004. — KH. 1. — C. 708—709; XapuTo-
HoB E. O., CaHnaxmeToBa H.A. —I'paxgaHckoe npaso. — K.: A.C.K, 2001. —
C. 288—289.

34uB.: CoBeTCKOe rpaxxgaHckoe npaso. — M.: Opug. nut., 1965. —
T. 1. — C. 425; 'paxpgaHckoe npaso. — M.: Opug. nut., 1969. —T. 1. —
C. 430—432; CoBeTCKoOe rpaxgaHckoe npaso. — M.: Bbicwas wkona, 1972. —
T.1 —C. 338.
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puTaiHwinpaBoyYnmHn. OTXe, 3060B’A3aHHA | LOTOBIP HE MOXYTb
po3rnagaTucs aK TOTOXHI OpUANYHI KaTeropii.

Y HoBomy LUK (cT. 626) BnepLue faHo nerasbHe BU3HAUYEHHSA
MOHATTA AOrOBOPY, Nig AKMM HeOoOXiAHO PO3YyMITU «AOMO-
BNIEHICTb BOX ab0 6iNblue CTOPiH, CNPSAMOBaHY Ha BCTaHOB/EH-
HA, 3MiHY a60 NPUNWHEHHSA LUBINbHUX NpaB Ta 060B’A3KIB».
BusiBneHHs NpaBoBOi NPUPOAN 4OTOBOPY, AOF0 NPaBOBUX O3HAK
Mae BeNMKe TEOPeTUYHe | NpakTU4YHe 3Ha4YeHHA, agxe Le
CMpUsE BUABMEHHIO CNIBBIAHOWEHHS AOTOBOPY i 3060B’3aHHA,
BCTAHOB/IEHHIO MiCL$S AOrOBOPY B CMCTEMI JOrOBipHOro npa.a.
Tomy HaBefjeHe BU3HAUYEHHA 3aC/yrOBYe Ha BCeOiYHMIA aHanis.

Hacamnepeg, He06XigHO 3a3HAYUTHU, LLLO BOHO NMEBHOK MIpPOHO
BiApI3HAETbLCA Bif YCTa/€HOrO B OPUAWNYHIA HayLi BU3HAYEH-
HA JOroBOpPY Ta AOr0 3aKOHOJaBYOTr0 3aKpPin/ieHHA B OKPEMUX
npaBoOBUX cucTemax. Tak 3a P paHUY3bKUM LUBINbHUM KOAEK-
com (Kogekcom HanoneoHa) 1804 p. 4orosip - ue y3rogXeHHs,
3a ;0NOMOro AKOTr0 0fHa abo KinbKa 0cib 3060B’A3yHOThHCA MNe-
pef iHWO0 0co6oko faTn 6yab-110, 3p06UTU 6YAb-LL,0 260 He po-
6utn 6yab-wo (ct. 1101). Y HaBefeHOMY BU3HAYEHHI € OfHa
BaX/IBa feTaNb - Y HbOMY NMPOCTEXYHTHCA €/IEMEHTU Yroam
Ta eleMEeHTN, NpMTaMaHHi 3060B’A3aHHI0.

Y UMBiNbHOMY 3aKOHOAABCTBI HiMeuyuynHU B3arani He La€Tb-
cA BU3HauYeHHs gorosopy. B €anHomy Toprosomy kogekci CH1A
(cT. 1-201) poroBip po3rnagaetbca K 3060B’A3aHHA, iKe BU-
NNWBae 3 yrogmn CTOpPiH BigMOBIAHO A0 3aKOHY Ta iHW KX BigMoBi-
[HWX HOpPM MpaBa. ¥ faHOMY pa3i 4OroBip OTOTOXHIETLCA i3 30-
60B’A3aHHAM, ane nulle 3 TUM, AIKe BUHUKAE Ha NiAgcTaBi yrogu.

He gaBanocs MOHATTS LOTOBOPY B LMBINbHUX KOAEKCAX KO-
NUWHIX pecny6nik CPCP. OuyeBMgHO 3aKOHO/aBellb BU3HAB
[LOCTATHIM ANA PO3KPUTTA 3MICTY OrOBOPY MONOXEHHA Y. 2 CT. 41
LUK YPCP npo Te, Wwo yrogn MoxyTb 6yTU OLHOCTOPOHHIMH,
LBO- abo 6araTocTOpoHHIMK (forosopu). To6To y faHoOMY pasi
Bigbynocs 3akoHO4aBue 3aKPiNNeHHA KOHCTPYKLIT: «40roBip -
[IBOCTOPOHHA abo 6araToCTOPOHHA yrofa». Taka KOHCTPYKLUis
BM3HAYEHHS MOHATTA JOrOBOPY, Aka 6yna 3akpinaeHa Takox Yy
LUK PP®CP 1963 p., 3Haliwna cBili noganbwunii po3BUTOK Y
HoBoMy LUK P® (2004 p.). Tak, BignosigHo fo cT. 420 UK P®
[OTOBOPOM BU3HAETHLCHA «COrNaWleHne» ABOX YK KiNbKOX 0Ci6
Npo BCTAHOBJIEHHA, 3MiHY YN NPUMNUHEHHA UWUBINbHUX Npas i
060B’A3KiB. Take NMOHATTSA LOrOBOPY MPakTUYHO MOBHICTHO
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cniBnagae 3 ioro ¢oopmyntoBaHHAM, HaBegeHum y LUK Y kpai-
HU, AKLW,0 He CTaBUTU Nif CYMHIB TOTOXHICTb NOHATb «COrNa-
weHue» B UK P® Ta «gomMoBneHicTe» —y LLK YKpaiHu.

He3Baxaloun Ha 0C06MMBY 3HAYMMICTb LOTOBOPY Y LUBIiNb-
HOMY MpaBi LpUANYHA LUMBINICTMYHA AOKTPUHA MOKU WO He
Big3Haumnaca Be/MKOK 3MICTOBHICTIO MOrnAafiB WoLO BU3HaA-
YEHHS NOro NOHATTA.

Y pyMCbKOMY NpuMBaTHOMY MnpaBi OPUCTU Nif LOroBOPOM
pO3yMinn [BOCTOPOHHIO yrofy, B AKili BupaxeHa BONA BOX
CTOPiH, CNPsAAMOBaHa Ha AOCATHEHHSA abo MPUMUHEHHSA MpPaBoO-
BOFO pe3yNibTaTy — BUHWKHEHHS, 3MiHY YW MPUMNUHEHHA NpaB
i 060B’A3KiBL BnacHe, Take BU3HauYeHHSA 6panocs 3a OCHOBY 5K
3a pagsfHCbKOro nepioay, Tak i HUHI.

Tak, 0. KO. KabankiH y cBiil yac nmcas, L0 LMBIIbHO-MPaBO-
BWIA LOTOBIp, 6yAy4YM HANMOWMPEHIW WM PiI3HOBMULOM Yroj, € «CO-
rnaweHnem» ABOX YW 6iNbWOT KiNbKOCTI CTOPiH, CNPAMOBAHUM
Ha BCTAHOB/IEHHS, 3MiHY Y/ NPUMNUHEHHSA LMBINbHWUX NpaB Ta
060B’A3KiIB2 AKL,0 B3ATK Jo yBaru, wo 3a LUK YPCP (cT. 41), sk
i 32 UMBINbHUMWN KOAEKCaMW YCiX IHWMNX COK3HMX pecny6nik
KonnwHboro CPCP, yrogamu Bu3HaBanucs fii rpomMagaH i
opraHisayiii, cnpaMoBaHi Ha BCTAHOB/IEHHA, 3MiHY Y/ NpUNU-
HEeHHS UMBINIbHUX npaB abo 060B’A3KiB, TO BULLEHABEeJEeHe BU-
3HaYeHHA 4OrOBOPY € TAKUM, LLLO MOXXHa Ha3BaTuW NOro «40roBip-
yroga». BnacHe, ue sunaueae 3 4. 2 Tiel camol CT. 41, 3a AKOKO
[LBOCTOPOHHI Ta 6araToCTOPOHHI yrogmM — ue 40rosopu.

Ha gyMKy BUAaTHOro BYEHOTo pagaHcbkoro nepiogy 0. C. logh-
the, Nig LOrOBOPOM HEOOXiLHO PO3YyMITH «COrnaweHme» fBox abo
KiNnbKOX 0Ci6 Mpo BCTAHOB/IEHHA, 3MIiHY YW NMPUMUHEHHA LW-
BilbHUX MpPaBoOBiAHOCUH3 TakMM YMHOM, Ha BiAMiHY Big none-
pPe4HbOr0 BU3HAYEHHS, Y HaBeJEeHOMY [JOFOBip pO3rnagaeTbCs
AK NigcTaBa BUHUKHEHHA | AUHAMIKW LUBINbHUX NPaBOBigHO-
CVH, SKUMW, 30KpeMa, €i3060B’13aNbHi NPaBOBIAHOCUHK, afxe
3a UMBINbHMM 3aKOHOaBCTBOM SiK pagsaHCbKOro nepiogy (ct. 151
LUK ¥YPCP), Tak i cyyacHoro nepioay (ctatTi 11, 506 LUK Y Kkpai-
HW) LOroBip € 6e3nocepeHbLOIO NifCTaBO BUHUKHEHHSA 30608’ -
3aHb. KoHuenuyia O. C. lodde 6a3yBanacs Ha NoegHaHHI ABOX

14ws.: Migonpuropa O.A. PumcbKe npuBaTHe npaBo. — K.: BuaaBHu-
ynii fiim «IH KOpe», 2001. — C. 281.

2CoBeTCcKoe rpaxpaHckoe npaso. — M.: KOpug. nuTt., 1975. — C. 437.

3Wodhpe O.C. O6s3aTenbCTBEHHOE NpaBo. — M.: Opug. nuT., 1975. —C. 26.
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eleMeHTIB: IOPUANYHOTO (hakTy i NPaBOBIAHOLWEHHA, HA WO
3BepTanacsa ysara B OPUAWNYHIN niTepaTypil

3a BE/IMKOro po3maiTTa AYMOK LLOAO NOHATTA LUBINIbHO-NPABO-
BOr0 40roBOpy 6a30BUM Yy NepeBaXkKHil IX 6iNblIOCTI 3aKNagaeTbCs
Kateropis yrogu abo foMoBneHOCTI2 B ueli nepiog y pagsaHCbKOMyY
npasi NaHyBana KOHLUEMLif BUK/IIOYHO ep>XXaBHOr0 NPaBoBoro pe-
ryN0BaHHA CYCNiNbHUX BIAHOCKH (E4MHOTO IX perynaropa), a Tomy,
Ha gymKy M. B. Ci6inboBa, LOroBip po3rnsagaBcs nepeBaHo AK
IOPULUYHUA PaKT — yMOBA, 3 AKOH HOPMY NPaBanoB’a3yTb BU-
HWKHEHHS, 3MiHYy ab0 MPUNWHEHHS NPABOBIAHOCUH | K MEBHUIA
aBTOHOMHWI PerynaTop cycnifbHUX BifHOCUH3,

OfHak i3 NpMAHATTAM HoBoro LUK Y KpaiHu iCTOTHO 3MiHK-
nacs ponb 4OroBopy y CniBBiffHOWEHHI 30BHIWHLOIO (gepXxaBs-
HOr0) i BHYTPILWHbLOIO peryntoBaHHs (camoperynioBaHHA) Wnsa-
XOM NOCUNEHHSA 3acobiB 4OroBipHOro camMoperyntoBaHHA. Ack-
paBuM NiATBEPLXKEHHAM LbOro cAyrywTtb cTatTi 6 i 7 UK
YKpaiHu, SKUMKW NPAMO 3aKpinaeTbCa caMOCTiliHa npaBope-
rynoya poab JOroBopy i 3BMyato i HaBiThb, GinblWwe TOro, agxe
CTOPOHMW B A0Or0BOPi MOXYTb BiACTYMNMUTMW Bif MONOXEHb aKTiB
LMBINbHOTO 3aKOHOJABCTBA | BPEryntBaTu CBOT BigHOCUHUN Ha
BNacHuii poscyg (4. 3 cT. 6). Lle fano MoXnueicTb BiANOBIAHO
OKPEMMWM aBTOpam BUCYHYTU JOCUTb CNIPHY Te3y Npo Te, WO B
LOroBipHil cepi LLK BigcyBae 3aKOH Ha gpyre micue, Biggar-
4Yu nepesary AOrOBIPHOMY perynBaHH04.

1AuB. : MpaxgaHckoe npaBo YkpaunHbl / Mog pea. A. A. Myl KnHa n gp. —
Xapbkos, 1996. — Y. 1. — C. 353—354.

24wnB.: MpaxpaHckoe npaso / Mog pea. A. M. Cepreesa, 0. K. ToncTto-
ro. —M., 1998. — 4. 1. —C. 495—496; NpaxgaHckoe npaBo Poccumn. O6-
was yactb / Mop pen. O. H. Cagukosa. — M., 2001. — C. 720—721; benos
A. B. 'paxgaHckoe npaBo. O6uiad 4actb. — M., 2002. — C. 240; bparuHc-
Kuit M. U., BuTpsaHckuit B. B. loroBopHoe npaBo. O6LiMe NONOXKEHNA., —
M., 1997. — C. 10—15; LiuBinbHnin kogekc YkKpaiHcbkoi PCP: HaykoBo-
npakTU4yHUin komeHTap. — K., 1971. — C. 152; NpaxfaHCKNIA KOAeKC Y K-
pauHbl: Hay4yHo-npaKTU4ecknini KoMmeHTapuii. —Xapbkos, 1999. —C. 233;
LimBinbHe npaBo YkpaiHu / 3a peg. A. M. LLleBueHko. —K., 2003. —T. 1. —
C.467—468 Ta iH.

3Ci6inboB M. Ba3oBi Mofeni peryntoBaHHA JOTOBIPHUX BiHOCUH 3a HO-
BUM LiMBinbHMM KogeKkcoM Y KpaiHu // YKpaiHCbKe KOMepLiliHe npaBo. —
K., 2003. — Ne 4. — C. 17—18.

4Pomoscbka 3. B. NMpobnemu 3aranbHoi Teopii npaBa y npoekTi LK Yk-
paiHn // Kopudikayia umBinbHOro (npueaTHoro) npaesa YkpaiHm. — K.,
2000. —C. 42.
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Y HoBomy LK Bneplwe gaHo 3aKOHOJaB4Ye BU3HAYEHHSA MO-
HATTA LOrOBOPY, AKUM € «AOMOBJEHICTb ABOX abo 6inbwe
CTOpPiH, CNpsiIMOBaHa Ha BCTaHOB/EHHS, 3MiHY abo NMPpUNUHEH-
HA UMBINbHMX NpaB Ta 060B’A3KiB». To6TO HOBMI LIK cnpwuii-
HAB MOHATTA 4OrOBOPY, CPOPMYIbOBAHE B OPUANYHIN LOKTPUHI
e pagsgHCbLKOro nepiofy, ke 3B04AMI0CA [0 PO3YMIiHHA fOro-
BOPY K HOPUAMYHOIO (DakTy, WO NOPOAXYE BifMNOBIAHI
LMBINbHI NPaBOBiAHOCUHU. IHWMNMK CNOBaMK, B HbOMY B3arafi
He 3HalW nocs Micys 03HaKaMm, AKi xo4ya 6 MeBHOK MIpoO Bif06-
paxanu HoBi 6a30Bi NpUHUMNKM NO6YA0BM AOTOBIPHOrO Mpaea.
3aKkoHOfaBYe BUM3HAYEHHS MOHATTA gorosopy 6yno niggaHe
KPUTULI Y 3B’A3KY 3 BiACYTHICTIO B HbOMY KaTeropii npasoyu-
HW, AKa BBefeHa B3aMiH MOHATTA «yroga».

Ha oymKy gesakux aBTOpiB, BU3HAYeHHS LOrOBOPY K AOMO-
BNEHOCTI BOX ab0 6inblue CTOPiH € HEBAANUM, OCKINTbKM HE KOX -
Ha JOMOBEHICTb HabyBae 03HakK forosopyl be3ymoBHO, Taka
KPUTUKA € CNpaBeANIMBOLD, a/le MOXHA 3a3HAUYUTU M iHW i acnek-
TV HOBOBBEAEHOrO BU3HAYEHHS LOrOBOPY. AK HaMm BBaXKaeThCH,
BBeAEHHA B CcT. 636 LIK (1o pedi, K i B 4eCATKMN IHW KX cTaTein)
TepMiHa «JOMOB/MEHICTb» CTaN0 HAaCNiAKOM MparHeHHsA po3po6-
HUKiB HoBOro LUK YkpaiHu fo yHiikayii LuBinicTuyHOT TepMi-
HONOriT, BAKOPUCTOBYBAHOT B NPaBOBUX CUCTEMAX, HacaMnepes,
KpaiH CH/, 3okpema Pocilicbkoi ®egepauii, B LUK sakoi e aHano-
riyHa 34 3micTom cTaTTs, BiNOBIAHO A0 AKOT «oroBopom npu-
3HaeTCs corfaweHne AByX UM HECKONbKUX UL, 00 yCTaHOBE-
HUMW, U3MEHEHUWN NN NPEeKPALLEHNN TPaXjaHCKUX npas u 064-
3aHHOCTE». Bigomuii pociiicbkunin umsinict M. |. BpariHcbKuii,
aHani3ytuu NoOHATTA LOTOBOPY, B OAHOMY BUMAaLKY CTBEPLAXKYE,
WO LOroBOPU HaNexaTb A0 Tiel Pi3HOBUAHOCTI HOPUANYHUX
hakTiB, AKa iIMeHYETbCA «cAenkamu» (yrogamu), B iHIWOMY —
3a3Hayvae, WO «MaTb 4OroBopa - corfiaweHue». ABTOp He nNosc-
HIOE, Y YOMY NOJIATAE Pi3HULA MDK LUMUK ABOMA TepMiHamu, a
NV e 3a3HavaE, WO B pUMCbKOMY NpaBi MOHATTS Or0OBOPY BKJIHO -
yano ABi Oro HEOAMIHHI O3HaKU: «cornaweHue» (convention,
consensus) Ta /oro nigctaBy y BUrAsgi neBHOT MeTn2 Takoi X
TOYKMN 30py AOTPUMYETLCA W IHW WA BIZOMUIA POCIACLKNIA

1AmB.: LLmBinbHNI KogeKc YKpaiHn: HayKoBO-NPakKTUUYHNIA KOMeHTap. —
K.: lcTuHa, 2004. — C. 151 —152.

2BbparunHckuit M. WU., BuT paHckuii B. B. loroBopHoe npaeo. O6uyMe no-
noxenunsa. — M., 1997. — C. 13—14.
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umsinict O. KO. KabankiH y KomeHTapi o UK P®, aknii cTBep-
IXXYe 6e3anensyinHo, Wo A0roBip — Ue PUANYHNA PaKTL

B ykpaiHCbKiil PinonorivyHiin niTepaTypi CUHOHIMamu 4Oro-
BOPY BBa)alThCA — yroga, KOHTpPaKT, AOMOB/EHICTb2 be3sy-
MOBHO, NPW BU3HAYEHHI NOHATTA LOrOBOPY HEMOXHa abconto-
TU3yBaTuW () iNoNOriYHe 3HAYEHHS MOro CUHOHIMIB. B OpnanyHil
niTepaTtypi WinKomM cnpaBeAnvBO 3BepTanacsa yeara Ha Te, WO
He KOXHa [JOMOBJIeHiCTb HabyBae 03HaK forosopy. BoHa Haby-
Ba€ 0O3HaK AOr0BOPY, AKLLO AOCATHYTa 3 AOTPUMAHHAM BUMOT,
BCTAHOBJ/IEHUX AN YKNALEeHHA LOroBOpy. TOMY NpONoOHYyBano-
CA BM3HAYaTM MOHATTA LOrOBOPY Yepes KaTeropito npaBounHy3,
3 OPUANYHOT TOYKN 30pYy, TaKUi migxig € npaBuabHUM. Bnac-
He, NoAibHa MO3ULLiA BUCNOBAOBANACS A0 MPUAHATTS HOBOrO
LUK YkpaiHu. Tak, B OPUANYHOMY CNOBHUKY-L0BIJHUKY A0-
roBip y UMBINIbHOMY npaBi BMW3HavyaBCA AK yroga gBox abo
KifTlbKOX OCi6 Np0o BCTAHOBMEHHS, 3MiHY ab0 MPUMNMUHEHHSA LK-
BiflbHWX NpaB Ta 060B’A3KiB4.

Bun3HaueHHs 6araTbma aBTOpaMu JOrOBOPY NuMlle K HOpU-
OWYHOTO (DakTy, Ha HaW NOrnaj, € 3aHafTo CNPOLLEHUM PO3Y-
MIiHHSAM BiiCHOrO 3MiCTy MPaBOBOT NPMPOAMN JOTOBOPY. Y 3B’A3-
KY 3 UM 3aC/yroBYyHTb Ha yBary CNpo6u iHWnx aBTopiB BUATH
3a MeXi TpaguuiiHOro ysBAeHHA Npo gorosip. Tak, B. B. Nlyub
NOroAXXYyeThbCs 3 PO3YMIHHSAM AOrOBOPY AK ABO- abo 6aratocTo-
POHHbLOT Yroau, afne BoAgHOYaC BBaXKae NMPUMNYCTUMUM pPO3rns-
faTn goroBip K LMBINbHI NpaBoOBi4HOCKMHM (3060B’a3aHHA), L0
BUHWUKAN 3 JOTOBOPY AK OpUANYHOTO hakTy abo NnpaBoBuUii Ao-
KYMEHT, AKMM 3a)ikCOBAHO BUHWUKHEHHA JOrTOBIipHOro 30608’ -
3aHH#A 3 BOJI /ioro yyacHmkiBS. Mogi6Ha Touka 30py BUC/TOB/IO-
Banacs i iHW MMM aBTOpPamue.

1KomMmeHTapuii K paxgaHCKoOMYy Koaekcy Poccuiickoin ®epepauunn,
yacTtu nepsoi / Mog pes. npod. T. E. Abosoit n A. KO. KabankuHa. — M.:
KO paiiT-3gat, 2003. — C. 27.

2CNOBHUK CUHOHIMIB yKpaiHCbKOi moBu. — K.: HaykoBa gymka, 2001. —
C. 440.

3UusinbHe npaBo Y kpaiHu / 3a peg. O. B. A3epu, H. C. Ky3HeuoBoi. —
K.: KOpiHkom IHTep, 2003. — KH. 1. —C. 168—170.

4O pUANYHUIA CNOBHUK-A0BIAHUK. — K.: ®demiHa, 1996. — C. 171,

5LmBinbHe npaBo. — K.: BeHTypi, 1997. — U. 2. — C. 27—28; 3060B’1-
3anbHe npaso / 3apea. O.B. A3epn. —K.: KOpiHkom IHTep, 1998. —C. 18—19.

6bepaHukos B. ', KabankuH A. KO. MpaxaaHCKO-NpaBoBble (POPMbI TO-
BApHO-AEHEXHbIX OTHOWeHWA. — M.: KOpua. anT., 1970. — C. 73.
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Y umBIiNicTUYHIN Hayui chopmyBanaca TakoX KOHLenwyis
[Or0BOPY AK 0CO6/IMBOr0 BUAY HOPMATUBHOTO aKTa, AKLL0 Lei
[0roBip Mae popmy TMMOBOTO (3pa3koBoro) gorosopy. C. A. Bepb
po3rnsafac TUNOBWIA LOTOBIP AK HOPMATUBHWUI aKT, B AKOMY
npasuna NoBeAiHKN BUSABNSIOTHCS B yMOBAX KOHKPETHOTO fo0-
ropopy. BogHouac, npumipHuii AOroBip, Ha Oro AyMKy, He
MICTUTb 03HaK HOPMATMBHOIO aKTa, a ioro yMOoBM MatoTh NnLLe
pekoMeHAaUiliHWiA xapakTepl

3BMyaliHo, MOXHa B6ayaTm B TUMNOBMX AOr0OBOpPax, YMOBM
AKNX € 000B’AI3KOBUMU A1 CTOPiH, 03HAKN HOPMAaTUBHOTO pe-
ryntoBaHHa. OfHaK HWHI, Ha BigMIHY Bif pagsaHCbKOro nepio-
4y, TUNOBI 4OrOBOPK, WO 3aTBEPAKYOTHCA YNOBHOBaXXEHUMMU
opraHamu, He Haby/nM 3HAYHOTO NOLWMPEHHSA, aBigTakK, KOHLemN-
Lis LOroBopy AK HOPMATWBHOIO akTa He Mae BENNKOro npak-
TUYHOTO 3HAYEHHS.

HwuHI 6inbWw akTyanbHOW YABNAETLCSH perynaTuBHa QPyHK-
s gorosopy, Wo npsaMo nepegbayaetoca HoBuM LUK Y kpaiHu.
Tak, BignoBigHo fo cT. 6 LLK cTOpOHM MaloTb NpaBo Bperynio-
BaTu y AOrOBOPI, AKWNI nepefbayeHnin akTaMmn LUBINbHOTO 3a-
KOHOAaBCTBa, CBOT BiAHOCUHMU, SIKi He BPeryaboBaHi LMMKN akK-
TaMu. binblWwe TOro, CTOPOHU B ,OrOBOPIi MOXYTb HaBITb BiACTY-
NUTKW \pig NONOXeHb aKTiB LUMWBINbHOIO 3aKOHOfJAaBCTBA i
BperyntoBaTu CBOI BIiAHOCUHU Ha BNacHWUIA po3cyf, 3a BUHATKa-
MU, nepepbavyeHumu absayom 24. 3¢T. 6 LUK YkpaiHu. Takum
YMHOM, LITKOM MPaBOMIpPHO MO>XHa CTBEPAXKYBaTW, L0 JOrOBIp
€ HEHOPMATUBHUM 3aC060M iHAUBILYaNbHOTO BPEryat0BaHHS
BiAHOCUH AOrOBIPHUX CTOPIH.

Bce BuweBnknageHe 6axaHo 6yno 6 askHalinoBHiwe Bifo6-
pasuTy y BUSHAYEHHI NOHATTA LUBINbHO-NPABOBOr0 40r0BOPY.
3BMYaliHO, AK Ha Haw Norasaj, HepeanbHO OYiKyBaTW B Hali-
H6AMXKYIA NnepcneKkTMBI aKTUBHUX Aiil 3aKOHOAABL B, CpPAMOBa-
HUX Ha KapAuHanbHe BAOCKOHANEHHA Taknx nonoxeHb LUK, wo
cTocytoTbea gediHiyii. Hacamnepeg, MOXANBI 3MiHWM 6YAYThb
CTOCyBaTMUCA CyMepeyvsIMBMX Yn NOMUNKOBUX NOro Hopm. Lle,
OAHaK, He Nepeww Ko )Kae HAYKOBMM NOWYKaM Hanbinbw ontu-
MasibHOT0 BU3HAYEHHS MOHATTSA LUBINLHOTO 4OrOBOPY. TOMY Ha

1Bep6 C. A. TunoBble N NPUMepPHbIE JOrOBOPbI KaK CpeACTBO NPaBOBOro
perynupoBaHus 061iecTBEHHbIX OTHOWEHWA // [loroBopHas AUCLMNANHA B
COBETCKOM rpaxfjaHckom npase. — CBepanosck, 1985. — C. 146—147.
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nifgcraBi BCbOro BUK/a4eHOro A40orosip MoxHa 6yno 6 Bu3Hauym-
TV 9K NpaBOMipHUIA NPaBOYNH B3aEMOY3rO>KEeHOT BOi 4BOX i
6inbLe CTOPiH, CNPAMOBAHOT HA BUHUKHEHHS, 3MiHY abo npu-
NMUHEHHSA UUBIIbHMX MpaB Ta 060B’A3KiB y hopmi 3060B’5-
3a/IbHOT0 NPaBOBIAHOLWEHHSA Ta Ha BPeryatoBaHHA BifHOCUH
MiX UMMUW CTOPOHaMU LLUNAXOM 3aKpin/ieHHA uux npas Ta 060-
B’A3KIB Yy BU3HAUYEHI 3aKOHOM (hopMi. HaBefeHe BM3HAYEHHS
NOHATTHA AOroBopy, 6e3yMOBHO, € He6e3CMipHMM, ane BOHO
MICTWUTb TaKi CKNafoBi, AKi 3aCBiA4YyOTb HAABHICTb y A4Or0OBOPI
6araToMaHITHOCTI AOro 3MicTy.

He3Ba)katouun Ha Te, LLO JOTOBIp € HE NNLLE PULUYHUM (aK-
TOM, L0 3a6€e3neyye BUHVUKHEHHS 3060B’43a/IbHOT0 NPaBOBIfHO-
WEeHHS, a il peryniTOpHUM MEXaHi3MOM, He BapTO HeAOOLIHI0-
BaTV PONi NPaBOBUX HOPM, LLLO PETYNIOKTb BIiAHOCUHMN CY6’EKTIB
[OroBOpYy. Y 3B’A3KY 3 UMM CNif 3BEPHYTU yBary Ha Hafj3BuU-
YyaliHO BENMKY KiNbKICTb aKTiB 3aKOHOAABCTBA, AKi PerynTh
[OTOBipHi BigHOCUHMN.

OTXe, 4OroBOpy NpUTaMaHHi HACTYMNHi OCHOBHI HOPUAUYHI
O3HaKwu.

Mo-nepuie, AOTOBIp € KHPUANYHUM PAKTOM, 34aTHUM MOPO-
[XXYBATU BUHUKHEHHSA UMBINbHUX NpaB i 060B’A3KiB. HAK Bifo0-
MO, UMBifIbHI NpaBa Ta 060B’A3KN BUHUKAKOTb Y CUNY pi3HOMA-
HITHMX NiAgCTaB, cepej AKMX AOroBip nocigae ocobnmee micue.
KO puAnYHi hakT¥ B LUBINbHOMY NpaBi KnacugikyoThcsa 3a
pi3HOMaHITHUMM 03HaKaMu. Tak, 3a MPOABOM BO/i YK 1T BifCYyT-
HOCTi BOHW MOAINAOTLCA Ha OPUANYHI A4iT Ta OPUANYHI NOAIT.
Y CBO Yepry, PUANYHI AiT NoginATbCAd Ha NPaBOMIipHI Ta
HenpaBoOMIipHI 4iT AK (i3sMYHUX, TaK i OPUANYHNX OCiOLl Y aa-
HOMY pas3i forosip € NpaBoOMipHOIO BONLOBOI A€l ocobu. Came
[OTrOBIp € HANMOWMPEHILW O MiACTABOK BUHUKHEHHS LUBINb-
HUX npaB Ta 060B’A3KiB, W0, BNaCHe, NiATBEPAXKYETbCA TAKOX
3micTom 4. 2 ¢T. 11 UK YkpaiHu, B AKiil forosopu Ta iHWi npa-
BOUYMHM NepeayloTh IHW WM nigcTaBam, nepepaxoBaHUM Y Uil
cTaTTi.

Mo-Apyre, AOTOBIpP € HE NPOCTO PUANYHUM (akToM. Moro
PYLWIiAHOK CMNOM0 € fif, CNPAMOBAHA HA BUHUKHEHHSA, 3MIHY UK

1 Awus.:LusinbHe npaBo YKpaiHu / 3a 3ar. ped. B. |. bopucosoi, B. /1. Apo-

ubkoro, I. B. Cnacu6o-®ateesoi. — K.: KOpiHkom IHTep, 2004. —T. 1. —
C. 88—89.
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MPUMUHEHHS LMBIIBHUX NpaB Ta 060B’A3KIB, AKI DYHKLIOHYOTh
i peanbHO BUABNAKTHCHA B MeXax LWBiNIbHOro NpaBoBiAHOLIEH-
HA, WO € pe3ynbTaTOM BHYTPILWIHbOT BOJI CY6’eKTIB JOr0BipHOro
npaBouYMHy Ta il peani3alii WNAXOM B3aEMHOI0 BONEBUSAB/IEHHA
TaBYMHEHHA BIANOBIAHWX Aiil Yy BIANOBIAHIN 06’€KTUBHIN (hopMmi.
Came foroBip, AKMin BOgHOYAcC € NPaBOYMHOM, BU3HAYAE 3MICT
[0roBipHOro 3060B’A3aHHA. Y 3B’A3KY 3 UMM NOCTaE NMUTAHHA NPO
CNiBBiHOLWEHHA BHYTPIWHbLOT BONI CTOPIH A0roBopy 3 iX BOJie-
BUABNEHHAM. OfHaK, W06 4aTW BiANOBIAb Ha Lie NUTAHHSA, Heob-
XilHO BU3HAYMTM 3MICT MOHATTS BOI.

Bond € 06’eKTOM AOCAIgXKEHb HE ULIE OPUCTIB, a i MCUX0-
NoriBs, WO LiNKOM 3p03yMino. Tak, Ha JYMKY BYEHUX-NCUXO-
norie, 03Hakamu BOJi, Mo-nepuwe, € yCBiAOM/IEeHUI 0C060t0 Xa-
pakTep 4iT, no-gpyre, 34aTHICTb NOANHN KOPUTYBaTW CBOT Aif,
No-TPeTe, HAABHICTb aKTUBHOCTI Yy MOAONaHHI TpyaHOW,iBLl 3 Ha-
BELEHOT0 MOXKHa 3pobuTtn, Hacamnepes, BUCHOBOK, KOPUCHMWIA
3 TEOPeTMYHOT i MPaKTUUYHOT TOUKWN 30PYy ANA UMBINICTUYHOT Ha-
YKW, Npo Te, W0 BONSA € CY6’EKTUBHUM NPOABOM CTaB/IEHHA 0CO-
61 0o cBOiX Ain abo, y Hawomy BMnagKy — Ao Aii, cnpsaMmoBa-
HUX Ha YKNafeHHS LOroBOpY AN LOCATHEHHS BI4MOBIAHOT OpU-
AnyHOT MeTun. OCKIiNbKK X LOroBOPOM € MPaBOYUH ABOX i BinbLue
0cib, TO LiIKOM 3aKOHOMIpPHOI € ymMoBa: W06 BigbyBCS B3aEM-
HWIA 36ir TX BO/I, HEOOXIAHWIA TX afeKBATHWUIA 30BHILWHIA NposB
Y KOHKPETHUX AiAX, BUPKEHUX Y HOPULUYHIK GOopMmi.

Ha gyMKy ofHOro 3i 3HaHuX axisyis Liei npoonemn B. A. Oii-
reH3ixTa, BO/A Ma€ CBili NposAB Y Aii i CYyTHICTb BONI BUSIBNAETLCSA
B i1 peryntotoyiii hyHKUiT2 Ha nepwwnii nornag, Taka no3unuis €
BIPHOIO | NPUAHATHOW. OfHaK, Ha Hally AYMKY, LA MO3ULiA He €
6e340raHHO0, OCKiNbKM He 34aTHAa MOBHOK MIpO PO3KPUTK
CYTHICTb BONi NMe 3a LONOMOroK pPerynaTUBHOT PYHKLUIT.
CyTHIiCTb BONi nNoffrae, Hacamnepes, AK yxe 3azHayanocs, y
Cy6’EKTUBHOMY CTaBJIeHHI 0Cc06M A0 CBOIX fili, TO6TO 1T hyHKL s
3BOAUTbLCA [0 TOrO, L0 BHYTPILWHS BONA 0COOU 3a6e3MeUye KOHT-
pO/Nb 3a NPaBUbHUM 1T BifO6GpaXXeHHAM Y BO/IEBUABJIEHHI, SKE i
3abe3neyvye BperytoBaHHA BiHOCUH MiXX HOCIIMMW BOSI.

1®dwnnmnnos M. M. MoHATME BUHbLI B COBETCKOI ncuxonornn. OnbIT on-
peaeneHunsa sonu // NMpob6nembl METOA0NOTUN U NOTUKKN. — ToOMCK, 1967, —
C. 123.

20iireHsnxT B. A. Bona u BonensbvsaeneHme. — fywanbe, 1983. —
C. 6—7.
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Y IOpPUANYHIA HayLLi BACNIOBKOKOTHCA AYXKE Pi3HOMaHITHI TOY-
KV 30py WOAO NPaBOBOi MPUPOAN Yrog AK OPUANYHOTO hakTy
(HUHi ABOCTOPOHHIX Ta 6araTOCTOPOHHIX NPaBOYMUHIB), ane po3-
6I>KHOCTI Mi>XXK aBTOpaMu He HOCATbL MPUHLMNOBOI0 XapakTepy, a
MaloTb MepPeBaXXHO He3Ha4YHi TePMIHONOriYHI ocob6nmueocCTi. |
AKLW,0 TX y3arafbHUTKU, TO 3BOAATLCA BOHW B OCHOBHOMY /10 TOTO,
O Yyrofi-4orosopy nputamaHHi 3ycTpiuyHe (B3aEMHe) BONEBUAB-
NIEHHA ABOX 4K 6inblue 0ci6, abo eANHNI BONbOBUIA aKT, abo 36ir
(cnisnagiHHA) BONi CTOPIH, BifNOBIAHICTL BONEBUABNEHHSA B3aE-
MOY3rojxeHiin soni ctopiHl Ha gymky . B. Cnacu6o-®ateeBoli,
BiACYTHICTb Yy3roAXeHHs BO/Ib CTOPIH NPW YKNafeHHi 4OroBopy
nopyLwye TUM CaMUM He TilbKW NPUHLUNK AOTOBIPHOrO Npasa,
a Il B3arani 3arajibHo-npaBoBi NpUHLMNN2

OTXe, B3aEMOY3ro)XXeHiCTb BONi CTOPiIH NPaBOYNHY-A0r0-
BOPY € M0ro 060B’A3KOBNM eneMeHTOM. OfHaK Le ax HifK He
03Hauae, WO BOMA KOXHOT 3i CTOPIH € TOTOXHOIK 33 CBOIM
3MicTOM. Y 6araTb0Ox BMNajgkKax aBTOpW 3BepTanu ysary, Wo
BO/IA CTOPiH MOXe He 36iratucs, a y3rogXXeHicTb y BUrnagi
36iry caMOCTIHUX BO/Ib KOHTPAreHTIB MOX/MBaA TiibKW Y f0-
ropopax fnpo cninbHy AiaNbHICTH3. 3 TaKOK TOYKOK 30pYy He
MOXHa MOBHICTIO NMOroAUTUCH, OCKiIbKWN 36ir BONi KOHTpa-

1UmBinbHe npaBo Ykpainu / 3a peg. O. B. [3epu, H. C. Ky3HeyoBoi. —
K.: KOpiHkom IHTep, 2004. — KH. 1. — C. 171; Onwoxa B. I'. LluBinbHo-
npaBoBuUin goroBip: MOHATTA, GYHKUIT i cuctema: ABToped. AUC. ... KaHA.
topug. Hayk. — K., 2003. — C. 4; MuTposuuy b. T. Peknamayuu no Hapy-
LWeHNAM KOHTpakToM. — M., 1997. — C. 79; 'paxaaHckoe npaso Poccum:
Kypc nekuyunin / Mog pes. H. CagukoBa. — M., 1996. — Y. 1. — C. 285;
CoBeTcKoe rpaxaaHckoe npaBo: Yue6Huk / Mog pea. O. C. Nodhge. — 1.,
1971. — Y. 1. — C. 365; [loroBop B HapoaHOM Xo03siicTBe. — ANMa-ATa,
1987. — C. 13; AkoBnes B. ®. paxfaHCKO-NpaBoOBOE PEry1npoBaHNE UMY-
LLLeCTBEHHbIX OTHOWEHNIH. — CBepanosck, 1972, — C. 90; as3e B. UN. Co-
LManmcTnyeckmnii rpaxxgaHcKo-npaBoBoit gorosop. — M.: KOpug. nut., 1972, —
C. 85; Migonpuropa O. A. UuneinbHe npaBo Y kpaiHu. MpaBoBi 0CHOBK
nignpmemHuytea. — K.: KOpiHdopm, 1994, —C. 47\Hosuukunit 1.6.,JTyHy,
1. A. O6uee yueHune 06 ob6sszatensctee. — M.: KOpusgar, 1950. — C. 95;
FpywmnHcbkuin |. MpaBoBe peryntoBaHHsa y nignpuemuunyTsi // MNMpaBo YK-
paiHn. — 1998. — Ne 2. — C. 76; bparuHckuit M. ., BuT psaHckuii B. B.
[oroBopHoe npaBo. O6wue nonoxeHus. — M.: CtatyT, 1997. — C. 117.

2Cnacnbo-daTeesa |. B. AKyioHepHi ToBapucTea: AKLil, BNacHicTb,
KopnopaTuBHe ynpaBniHHA. — XapkiB: BugasHnunii fjim «Paiigep», 2002. —
C. 32.

30ntoxa B. I'. 3a3Hay, npays.
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FeHTIB He CNig Ppo3ymiTU AK MOBHe cniBmagiHHSA 3MicTy BONi
KOXHOT 3i cTopiH. Mig 36irom BOAb HEO6XIAHO PO3YyMIiTHK
BHYTPILWWHE CIPUAHATTA KOXHOI 3i CTOPIH NparHeHHs [0 BU-
HUKHEHHA Y HUX BigMoBigHWX npaB i 060B’A3KiB 38 HAABHOCTI
Y HUX HaBiTb NPOTUNIEXHUX IHTEpPeCiB B yKNaLeHHi 4Orosopy,
AK Le 0co6MBO penbePHO BUABNAETLCA B JOTOBOPI KyniB/i-
npojaxy, y AKOMYy iHTepecu KOXHOT 3i CTOpPiH, AK NpaBuno,
NPOTUNIeXHI, OCKiIbKW Npojaselb NparHe npogaTv ToBap 3a
BULWY LiHY, @ NOKYNeub — CNAaTUTU 3@ HbOFO HUXUY LiHY.
OfHak y npoueci y3rogXeHHa yMOB JOr0OBOPY i LOCATHEHHS
CTOPOHaMM KOHCEHCYCY TaKuili aHTaroHi3m iHTepeciB HabyBae
03HaK BHYTPIWHbLOT BONbLOBOT CTATUKMW | HE peani3yeTbcs Ha-
fani B AMHaMiL,i BONEBUSBNEHHS.

Jewo no-iHWoMy (hOpMY€ETHCA BONA Nepexoom iTy BONeBU-
AB/IEHHA B AOroBopax po3apibHoi TOprisni, B AKi LiHWM BCTa-
HOB/OKOTHCA OAHAKOBI AN4 yCiX NOKynuiB. 3a Takux o6CcTaBuH
nokyneub PakTMYHO NacCUBHO (POPMYE CBOE BONEBUSABNEHHS,
3aBigOMO NOroAXXytu4ncb Ha YMOBM, 3aNpPOMNOHOBAaHI NpojaB-
Lem,iFToMy TyT BHYTPILIHA CynepeYHicTb iHTepeciB no3baBne-
Ha IOPUANYHOIO CEeHCY.

ToMy MOXHa BBaXaTu, W0 CTOPOHN MOXYTb MaTW CRiNbHUIA
iHTepec Ta €AMHY MeTy He nuwe y A0OroBopax Npo CninbHy
BiANbHICTb, AK Le 3a3Ha4YaeTbCA AeAKMMMW aBTOpamu, ail B
iHWMX [OroBopax, y TOMY YMCAi y Takux, Ae BifCyTHA NOBHa
rapmMoHi3aLis Bofi IX CTOPiH, OCKINbKW Y TaKUX BMNALKaX He-
06XigHO GpaTn [0 yBaryv He NCUXOJIOTIYHWIA, a KPULNYHNIA ac-
MeKT BOMI Ta BONEBUABMEHHA CTOPIH. AKWO0 He BigbyaeTbcA
36iry OpUANYHOTO 3MICTY BOJI Ta BONEBUABAEHHS, TO B3arani
[OTOBIp HE MOXE BBAXATUCA YKNaLeHUM.

AncKyciinHO NMPOLOBXYE 3annwaTncsa TakoXX npobnema
CNiBBIAHOWEHHSA 3HAYMMOCTI BO/I Ta BO/IEBUSABNEHHS. 3 LUbOrO
npuBOAY AMCKYCIi 3BOAATLCA B LiIOMY A0 HACTYNHoOro. Mo-nep-
e,y pa3i BAHUKHEHHA CNOpPY 3aKOH nepeBary Hafae Bofi i ax
HiSilK He BONeBMABNeHHIO L Mo-apyre, nepeBary Heo6xigHoO Ha-

1 L axmaToB B. M. OCHOBHble Np061eMbl TEOPUMN CAEMNOK MO COBETCKOMY

rpaxxgaHckomy npasy: ABToped. AUC.... KaHA. opug. HayK. — CBepAnoBcCK,
1951. — C. 8; TapxoB B. A. NpaxaaHckoe npaBo. — Yebokcapbl, 1997. —
C. 200.
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faBaTu nposABy BoAi (TO6TO BoNeBuUABMEHHIO)L1 Mo-TpeTe, BYyCiX
BMNagkKax Mae 06yt efHICTb BONi Ta i1 BOneBUABNEHHA2 Oui-
HIOOYK yCi 3a3HaYeHi BapiaHTK, 6€3yMOBHO, MOXHa BigHaNTH
B HUX K MNO3UTUBHI, TaK i Bpa3nuei micus.

Tak, nepwa no3uyia mae nig coboto 3aKOHO4aBYY OCHOBY,
afiXke NpaBoOYMH-A0rOBIp i3 NopokamMu (Bafamu) BONi He3anex-
HO Big MPaBOMIPHOCTI BONEBUABAEHHS MOXe OYTW BU3HAHUWA
HegiicHum (Hanpuknag, ctaTTi 229—233 UK Ykpainu). Og-
HaK TakKi HacnigKn HacTalTb INLIE Y HiTKO BU3HAYEHUX BUNAA-
Kax, Konn abCcontoTHO O4HO3HAYHO BCTAHOB/IOKTHCA BaAW BOI.
Ane B IHW KX BMNagKax JOCUTb BAXKO BUSABUTU BHYTPIWHIO
BO/IIO CYy6’eKTa MpPaBOYMHY, a BigTaK, Npu po3rnsfi KOHKpeT-
HUX CNOpPiB MiXX Cy6’eKTaMu AOroBipHOro 3060B’s13aHHSA HeO6-
XilHO KepyBaTuUcs Npe3yMmmnuieto afeKkBaTHOCTI BONEBUAB/IEH-
HA BHYTPILWHIA BONi CTOPIH.

[pyraTouka3opy, AKa Hafae nepesary BONEBUABNEHHIO, MaE
npaBo Ha iICHYBaHH#A, ane 6y/ie NpaBUAbLHOI NULLE [0 TOTO0 Yacy,
[LONOKW He 6yAyTb HaBefeHi [oKa3n Nopoky (Baa) BOSI.

HapewT i, He € abcoNOTHO 6e3CNipHOK ToYKa 30py Mpo
€QHICTb BOMI Ta BOMEBUABMEHHSA, afXXe Takuil cTaH cy6’ekTa
foroBopy €, 6e3yMoBHO, 6axaHuUM, afie Hacnpas/i Taka e4HICTb
MOXe 6YTW i BiACYTHSA, ane A0rosip 6yfe BBaXaTucsa YNHHUM,
OCKi/iIbKW OCMOPKOBAHI MPaBOYMHM MOXYTb BU3HABATUCA He-
SINCHUMW NULe HA BUMOTY WOro CTOPiH YM iHW WX YNOBHOBA-
XeHux ocib (4. 3 cT. 215 UK Ykpainu).

AK Ha HaW Nornag, HeJouiNIbHO abCconTMU3yBaTH ifet0 Ha-
JaHHSA nepeBar Yy TO BHYTPILHIA BOMi 0CO6M UM i1 30BHILLHBOMY
nposiBy, TOO6TO BiANOBi4HOMY BONIEBUAB/IEHHIO, af)Ke HaABHICTb
nopokiB (Baf) B O4HOMY 3 BOX e/IeMEHTIB MOXe no3HayaTucs

1Hosuukuit N. 6. Caenkn. Nckosasa gaBHOCTb. — M., 1954, — C. 22;
3aHkoBckas B. B. CywecTBeHHOe 3a61yXeHWe B CeNKe B COBETCKOM IpaXx-
faHCKoM npase: ABToped. AUC. ... KaHA. opug. Hayk. — M., 1950. —C. 7;
KyHnuk E. A. F'paxaaHcKo-npaBoBble caenkun. MpegctaBntenscteo. Obuee
yuyeHue 06 ob6as3atenscTBax. Cnocobbl obecneveHnsa obasatenscTe. — M.,
1960. —C. 41.

2ArapkoB M. M. MNMoHATKE CAENKN NO COBETCKOMY FpaxKgaHcKomy npasy //
CoBeTckoe rocyfapcTeo v npaso. — 1946. — Ne 3—4. — C. 46; Kpacasuu-
koB O. A. FOpugunyeckn« pakTbl B COBETCKOM rpakjaHCKom npase. — M.,
1958. — C. 50; Nodhdpe O. (J1CoBeTcKoe rpaxkagaHckoe npaso: KypcnekLpin: —

M., 1958. —C. 222—223; CoBeTCKOe rpaxjaHckoe npaso. — M., 1567. —
C. 254.
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Ha LIACHOCTI LOrOBOPY YM HA BM3HAa4YeHHI NOro NpaBoBOi Npu-
poau. | npakTuKa Ue nigTeepaxye. Hanpuknag, y MNMocTaHoBi
Mnenymy BepxoBHoro Cyny YkpaiHu Big 28 kBiTHSA 1978 p.
«[po cyfoBY NMpakTUKY B CnpaBax MpPo BU3HaHHA yrog He-
JIACHMMUK» 3a3Havyanocs, WO Mij iCTOTHOK NOMWUAKOW, fKa,
BignosigHo fo cT. 56 LUK YPCP, Mmoxe 6yTu niagcTaBow 414 BU-
3HAHHS YroAu HepfincHoO, cnifg po3ymiTW Take HeMmpaBU/bHE
CNPUAHATTA CTOPOHOIO B Yrofi cy6’ekTa, npegmeTa Yn iHW KX
iCTOTHUX YMOB Yrofu, WO BMJMHYNO0 Ha Ti BONEBUAB/IEHHS, 3a
BifJICYTHOCTI AKOT0 3a 06CTaBMHAMK CnpaBuM MOXHa BBaXatw,
o yropa He 6yna 6 yknageHal

B iHWoOMY BunagKy B y3arafbHeHHi Cyf0BOT NpakTuUKun Bep-
X0BHMUI Cya Y KpaiHun 3BepHYB yBary CyAiB Ha Te, L0 NPy BUPIi-
WeHHI cnpas WoA40 BU3HAHHA HeAiiCHUMM Ta pO3ipBaHHA yroj
Mpo BifUYYy>XeHHA NPMBATU30BaHNX KBAPTUP MPaBoBY NpUpoay
[OroBopy Heob6XigHO BCTaHOBMNOBATW HAa OCHOBI BUSIBMIEHHS
LIACHOT BONI CTOPIH2

MocTtaHoBow lMneHymy BepxosHoro Cyay Y kpaiHu Big 25
rpygHs 1992 p. 6yno Bi4MOBAEHO B M030Bi NP0 BM3HaHHA Ha
nigctasi ¢T. 57 LUK HepgificHMM [OroBOpYy AapyBaHHS XWUA0ro
OYLAVHKY K YKNAAeHOTro Y 3B’13KY 3i 36iroM TSXKKNX 06CTaBuH,
OCKiNbKN HafABHICTb TaKMX 0GCTaBWH Cy4OM Mpun nepesipui 06-
'PYHTOBAHOCTI BUMOT He BCTaHOBNEeHA3. Y UbOMYy BUMNagKy 6yno
BI4MOB/IEHO Y 3a10BOJIEHHI NO30BY Y 3B’A3KY 3 TUM, L0 NO3MBaY
He HaflaB JoKa3iB MOPOKY Y POpMYBaHHI BONi fapyBaibHUKA.

TakuMm YMHOM Yy BCiX NepepaxoBaHUX Bunagkax cys 6pas fo
yBarv HasaBHICTb YW BIACYTHICTb afJleKBaTHOT BOJIi HA YKNajeH-
HA forosopy. OfHaK Le aXx HifiK He CBig4YunTb, WO Cyan HajaBa-
NN NpU BUPILWEHHI cNnpaBu nepesaryv BoOAi CTOPOHMW YK Ti 30BHILU -
HbOMY NposABYy. besnepeyHo, 414 BU3HAHHA NPaBOYMHY NpaBo-
MipHUM BaXnuWBO, W06 i BHYTpPIiWHA BONA CTOpPiH, i il
BONEBUABNEHHA He 6ynn fedopmoBaHuMu. Mpu ubomy Ue

1/[wvB.: BloneTeHb 3aKOHOAABCTBA | OPUANYHOT NPaKTUKKU Y KpaiHu.
MocTtaHoBK MneHymy BepxoBHoro Cyay YkpaiHu. — K.: KOpiHkom IHTep,
2004. — Ne 11. — C. 67—T71.

2MpaKTUKa BUPIilWEHHA cyAamun CrpaB WOoA0 BU3HAHHSA HeAilicCHUMM abo
po3ipBaHHA yrof Npo Bif4Yy>XeHHS NpuBaTU30BaHUX KBapTup // BicHUK
BepxoBHoro Cypy Ykpainun. — K., 2001. — Ne 2. — C. 26.

3btoneTeHb 3aKOHOAABCTBA | OPUANYHOT NPaKTUKN YKpaiHun., — K.:
KOpiHkom IHTEp, 1995. — Ne 2. — Y. 1. — C. 37.
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bCA YCiX CbCA YCiX C/CiX CTOpiH gorosopy. BogHouac, He MOXHa 3ane-
'MiHWOro'm iHWoroworo akTy, W0 06’€KTUBHO BO/IEBUSAB/IEHHSA Ofep-
3aKOHOAaBaKOHOAABHOAABCTBI 3HAYHO WUpLUE BperyntoBaHH4. | ue 3po-
af>Xe BO. afXXe BO.Ce BO/IEBUABMEHHA Mae 06’€KTUBHE BUPAXKEHHSA B
TOrO MPOATOro NpoAWposBax Ta hopmMax Npu yKnageHHi 4OroBopy, Woro
HHI TOWOAHI TOLW,O.POLLO.

iLe B HOB«LUE B HOBe HOBOMY LIK 3ailicHeHO moAin 4OroBOpiB Ha OfHO-
ii, 4BOCTCFi, 4BOCTCBOCTOPOHHI abo 6araToCTOpPOHHI (4acTuHm 1,2,3
.Bignogig BignoBignoBigHO, 0AHOCTOPOHHIM € OTOBIpP, SKL0 0OA4Ha CTO-
pe Ha cebepe Ha cebep. cebe 060B’A30K Nepes 4PYrOK CTOPOHOK BYMHUTHU
Tabo yTpbi abo yTpIo yTpUMaTmnCA Bif HUX, a Apyra CTOPOHa HaJiNA€eTb-
e npaBoMe npaBoM(aBOM BMMOTW, 6€3 BUHUKHEHHSA 3yCTPiYHOro 060-
LWOoA0 NepLoso nepo neploi CTOPOHU, a ABOCTOPOHHIM — AKLW, 0 npa-
1060B’13K 000B’A3KB’A3KaMW HaAifieHi 06uABI CTOPOHU JOroBopy. 3a-
Belb 6Beub 6b 6Ge3nocepefHbO He BM3Hayae  3MicT
TOPOHHIXTOPOHHIXOHHIX 4OTrOBOPIB, a NuwWe nepegbayae MOXAUBICTb
BaHHA 3aiBaHHA 3aiAs 3aranbHUX MOMIOXEHb MPO JOTOBIP, AKLW, 0 Le He
inTb 6araHNTL 6araH6araTOCTOPOHHLOMY XapakTepy LUX 4OroBOpiB, L0
3p03yMin 3p03yMin iymifio, ag>ke 6araToCTOPOHHIN JOTOBIp € NNLIe 0f-
BUAIB LUWIBMAIB LUUB LUBINbHO-NPaBOBOr0 AOTOBOPY, KM 6iNblO
3a CBOIMIOA CBOTMLLOTMWN O3HaKaMu HabnMXXaeTbCsH A0 ABOCTOPOHHIX
>iB. OgHaBiB. OfHaB)AHaK 3aKOHO4aBYM MOAIN AOTOBOPIB HAa OHOCTO-
iIBOCTOPOLBOCTOPOLL'OPOHHI Ta 6araToCTOPOHHI He € HOBUM ANA UUBiNi-
'Hayku, i Hayku, //Kn, gna AKOT BiH JaBHO € yCTaJleHUM, Tpaguuin-
HUM, WO0,iKUM, WO,i;, W0, AK MPaBWi0, He BUK/MKaB 0COONBO FOCTPUX
M1 M1

ii3 OKpeM3i3 OKpeM3CpeMux 4OroBipHMX 3060B’A3aHb CBIAYNTb, WO Me-
a yacTulia YacTUH/ICTMHA LOr0BOpIB € ABOCTOPOHHIMKU abo 6araTocTo-
Minuwe ninnwe wile gesKi 3 HUX HanexaTb A0 OAHOCTOPOHHIX. Y
M LMBINICHA UMBINICIBINICTUYHIN NiTepaTypi 4O OAHOCTOPOHHIX BifHO-
roBOpMW JaroBOpU Jaipu gapyBaHHA, NO3MKK, 6€30M/1IaTHOr0 KOPUCTYBaH-
Hom (mosiHom (no3u(no3nyku). M. B. BeHelubka 0A4HOCTOPOHHIM BBa-
OBip AOPYOBIp Aopp Aopy4vyeHHA2 Ha aymky M. J1. Tkayyka, 40 0fgHO-
rix 4oroBaix AOroBLOroBOPIB HaneXxaTb NEPEBaXHO peasbHi 4OroBoOpuU

iiNbHUIA KOKINbHWMIA KOofah KogeKc Y KpaiHu: HayKoBo-npaKTUYHUIA KoMeHTap / 3a
I0O6HMKIB NPO6HMKIB NpKiB NpoeKkTy LimBinbHOro kogekcy YkpaiHn. — K.: IcTuHa,
C. 438 (aBTC. 438 (aBT(8 (aBTOp rnaBm — B. B. Jlyupb).

iinbHUA KO NbHWUIA KOANA KofgeKe YKpaiHu: HayKoBO-NMpaKTUYHUA KoMeHTap / 3a
[ WeBueHk(. LWeByeHKiBYeHKo. — K.: BugasHununii fiim «IH FOpe», 2004. —Y. 2. —
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(noroBopu fOBIYHOTO YTPUMaHHSA, MO3MKKN TOLW,0)1 3anexHo Bij
peanbHOCTI Ta KOHCEHCYaNbHOCTI TOr0O Y1 iHWOrO AOrOBOpPY BU-
pilWyTb Npo61eMy 0AHOCTOPOHHOCTI Y/ 4BOCTOPOHHOCTI JOrO0-
Bopy B. C. Ka3aHueB Ta fefKi iHWIi aBTOpPU2

TakuM YMHOM, NUTaHHSA NPO OLHOCTOPOHHICTb YM ABOCTO-
POHHICTb AOTOBOPY € /M€ HA MepWwunii Norna4 NpocTum i Ta-
KUM, WO He noTpebye peTenbHOro AocnigxeHHa. HacnpaBai ue
[lelwo He Tak. BaxkKo norogutuca 3 Te3o TUX aBTOPiB, AKI
CTBEPAXYIOTb, WO peanbHi 4OrOBOPU BOAHOYAC € OJ4HOCTOPOH-
Himu. Hanpuknag, signosigHo go ct. 936 LUK Y kpaiHu gorosip
36epiraHHA BBaXaeTbCA peanbHWM, a B TUX BUNagkax, Konu
[OroBOpOM 30epiraHHa 3a 3aKOHOM MOXe BCTAaHOBJ/IHOBaTUCH
060B’A30K MPUIAHATK pid Ha 36epiraHHs B MailbyTHLOMY, BBa-
XAeTbCA KOHCeHCYanbHMM. OfHaK y pa3i yKnafeHHa orosopy
36epiraHHA, Hanpuknag, WAAaxXoM nepegadi MmainHa isu4HO
0c06010 Ha 36epiraHHsA 40 KamMepun CXOBY, X04 Takuii LOroBip i
6yne peanbHUM, ane BiH BogHo4vac 6yae ABOCTOPOHHIM, OCKiflb-
KW Yy KOXHOT CTOpOHW 6yayTb NeBHi npasa i 060B’A3kK. 36epi-
raii 3060B’A3aHN 36epiraTym NOKAAXy HaneXXHUM YMHOM Ta
NOBEPHYTU iT NOKNaXo4aBLEBI y BiAMOBIAHIA KiNbKOCTI, TaKo-
ro (pamoro pogy # Takoi caMoi AKOCTi, a MOKNaXX0AaBeLb, Y CBOK
yepry, NOBMHEH 3a6paTv NOKNaxy Ta onnatuTu nocnyry 3be-
piraHHs, AKW,0 BOHa HajaHa Ha NNaTHUX YMOBax.

AHaNorivyHO MOXe OyTK CUTyalis 3 4OroBOPOM MO3NYKK, 3a
AKWUM HaBiTb Yy BUNaAKy MOro peanbHOCTI | NO3MYKOAABELD, i
KOpPMCTYBay MOXYTb MaTW NeBHI nNpaBa i 060B’A3kn. ToMy BBa-
YKAEMO, WO He KOXHWI peanbHWUiA 4OTrOBIp 04HOYACHO MaE Hane-
XaTu Jo Kateropii 04HOCTOPOHHIX foroBopiB. Lle nuTaHHA Mae
BUpIWYBaTUCA 3 YpaxyBaHHAM HafBHOCTI 4M BiACYTHOCTI ¥
CTOpPiH B3aEMHMUX NpaB Ta 060B’A3KiB. [1py LbOMY HE MOXHa He
3BEpPHYTMW yBaru Ha cyrnepeynmsi nornagn Wono cnisBifHOLWEH-
HA NpaB Ta060B’A3KIB Y CTOPIH 32 NEBHUMMW JOrOBOpPamMu. AK BXe
3a3Hayanocs, okpemi aBtopu (M. B. BeHeubka) 40 0A4HOCTO-
POHHIX 4OroBOpPiB 3apax0BYOTb TAKOX AOTOBip JOPYUYEHHSA, 3UUM
He MOXHa NOroAuUTUCL i3 NPUHLMUNOBUX MipKyBaHb. [afaemo,
WO TaKe CYIXKEHHSA CTAN0 MOXJ/IMBUM NINLLE 3 OrNA4Y Ha B3ATTA

1UmnBinbHWIA Kogeke YKpaiHu: KomeHTap / 3a peg. €. O. XapuToHOBa,
O. M. KaniteHko. — XapkiB: Ogicceli, 2003. — C. 444.

2v..: LinBinbHe npaBo YKpaiHu / 3a 3ar. peg. B. |. bopucosori, I. B. Cna-
cnbo-darteesoi, B. J1. Apoubkoro. — K.: KOpiHkom IHTep, 2004, —T. 2. —
C. 227—228, 163, 176.
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foysaru amicty cT. 1000 LUK Y KpaiHu, 3rigHo 3 1KOH0 3a 0r0BO-
pPOM JOPYYEHHSA MOBIPEHUI 3000B’A3y€ETLCA BUMHUTY Bif IMEHI
Ta 3a paxyHOK ApYyroi CTOPpOHW (LOBipUTeNs) NeBHI OPUANYHI LiT.
[ilicHo, 3 HaBeleHOro BU3Ha4eHHsA B6avao TbcA Ha4e6To 0608’3 -
KW nuie noBipeHoro. Ane, AKW 0 faBaTh KOMMJIEKCHWUIA aHani3
NpaBoBOMY PEryitoBaHHIO BifHOCUH, WO BUHMUKAKOTL i3 [Or0BO-
Py AOPYYEHHSA, TO MOXHa AiATM OfHO3HAYHOTrO BMCHOBKY, L0
MOBIPEHUI TAKOX MOXe MaTu NeBHI 060B’A3KK, agxXe, HaNpPUK-
nap, 3act. 1007 UK YkpaiHu fosipuTenb 3060B’A3aHuni, 30Kpe-
Ma, BUAaTu NOBIPEHOMY AOBIPEHICTb HA BUMHEHHA OPUANYHUX
LI, BigWIKOLYBaTN NOBIPEHOMY BUTPaTuW, MOB’A3aHi 3 BUKOHAH-
HAM AOPYYEHHS, HeramHo NPUIHATK BifJ NOBIPEHOro BCe 0fep-
XaHe HUM Yy 3B’A3KY 3 BUKOHAHHAM JOpYyYeHHsA. To6To npo of-
HOCTOPOHHICTb YN ABOCTOPOHHICTb (6araTOCTOPOHHICTL) A0Or0BO-
Py HE MOXHa pobuTN BUCHOBKM, NOKNAaAalUYNCh MLIe Ha Moro
neranbHe (3aKOHOJaBYe) BU3HAYEHHS.

MonoxeHHa HoBOro LUK Y KpaiHu npo Aorosip fapyBaHHA
[at0Tb NEeBHI NigcTaBu ANA CNPOCTYBAHHA 3aralbHOBU3HAHOT
no3nLii Npo O4HOCTOPOHHIN XapaKTep 4OroBOpy fapyBaHHA, OC-
Kinbku, Ha BigmiHy Big LUK YPCP, y HoBoMYy LIK Ha cTopiH foro-
BOpY fapyBaHHA NokfafarThca neBHi 0608’a3kn. Tak cT. 721
LLK 3akpinnte 060B’A30K fapyBa/bHMKa iHpopMyBaT 064a-
POBYBaHOI0 MPO HEAOMIKN Aapy Ta Noro HebesneyHi BNacTMBOCTI,
CT. 726 LIK 3060B’3y€ 064ap0OBYBaHOr0 BUMHUTW MEBHI ii Mmaii-
HOBOT0 XapakTepy, AKL,0 B forosopi nepesbayeHo 060B’130K 06-
[,apOBYBaHOIr0 Ha KOPUCTb TPETLOT 0COOM. Binblue TOro, MON0XEH-
HA cT. 727 LUK Hajae gapyBanbHWKOBI NpaBo BuMaraTtu posip-
BaHHA [OrOBOPY fapyBaHHA HEPYXOMOro MaiHa 4u iHWOoro
0C06/1MBO LIiIHHOTO MaliHa, KL, 0 064apOBYBaHNA YMUCHO BUNHUNB
3/104MH NPOTY XUTTSA, 340POB’A, BNACHOCTI AapyBanbHUKa, Oro
6aTbKiB, PY>XWHK (40N0BiKa) abo fiTeil. TakKMM YMHOM, Nif cTpa-
XOM pO3ipBaHHS JOroBopy 064apoByBaHWiA He MOBUHEH BUMHATM
BULLe3a3HaYveHi fil. TOMY He MOXXHa NOroguTUCAbL 3 TUMMW aBTOpa-
MU, AKi, KOMeHTytoun cT. 717 LLK, BU3HAIOTb AOTOBIp AapyBaHHS,
AK NpaBuo, ofgHocTopoHHIM (KO. B. Binoycos, O. I. CathoHUUK) i He
aKLEHTYIOTb YBAarn Ha peanbHO iCHYHUYMX 000B’A3KaxX CTOPIHL

1 LimBinbHMIA Koaeke YKpaiHu: HaykoBo-npakTU4HUIA KomeHTap / 3a

peg. A. M. W eByeHko. — K.: BugasHuuuii fiim «IH FOpe», 2004. — C. 199;
LimBinbHMIA Kogekc Ykpainu: KomeHTap / 3a peg. €. O. XapuToHoBa Ta
O. M. KaniteHko. — XapkiB: Ogicceir, 2003. — C. 507.
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Tomy 6inblw BUBaXXeHOH € nosuuis O. B. A3epu Ta A. P. Jom6-
pyrosoi, AKi NPUNyCcKawTb ABOCTOPOHHICTb 4OrOBOPY AapyBaH-
HSA | BUAINAKOTb KOHKPETHI 060B’A3KM CTOPIHL

HacTynHum KnacugikauiiHMM KpuTepiem AOrosopis, 3a-
KpinneHum B CT. 626 (4. 5) LUK YKpaiHu € BignnaTHICTb 4mn 6e3-
BignnaTHICTb AOrosopy. 3a Li€t0 cTaTTelo [OroBsip € Bignnat-
HUM, KL, 0 iHLWE He BCTAHOB/IEHO AOrOBOPOM, 3aKOHOM abo He
BUMMUBAE i3 CYTi 4Or0OBOPY. IHWMMKU cnoBaMu, y faHomy pasi
HaBeJeHO HOPMO BCTAHOB/IKOETLCA MPE3yMMLia BiANNaTHOCTI
LOr0BOpPY, KPIM 3a3HAYeHUX Y Hill BUHATKIB.

Hacamnepeps 3BepHemMo yBary Ha BBefeHHA CT. 626 HOBOrO
TepMiHa «BignnaTHW» [JOTOBIip, AKNA € TOTOXHWUM paHiwe
BXXWBAHOMY TEPMIiHY «onnaTHUiA» gorosip. Y LUK YPCP He BcTa-
HOBJItOBANacs NPes3yMnuisa onnaTHOCTI AOTOBOPY, & NNLE BU-
3Hayanaca kateropia «6e3onnaTHUX» LOrOBOpPIB, Hanpuknag
LoroBopy fapyBaHHs (CT. 243), gorosopy 6e30M1aTtHOro Kopuc-
TyBaHHA MaiiHOM (cT. 324). Ane i B HoBoMmYy LIK po3po6HuKu
BiyiBM/INCA HEMNOCNILOBHUMM, aflXke B HbOMY [OrOBip AapyBaH-
HA (cT. 717), goroBip no3nyky (cT. 827) BU3HaKOThCs «bHeson-
NaTHUMW» ,a He «6e3BigNNaTHUMM», AK Le MOBUHHO 6yno 6 6yTn
BigMoBiAHO A0 cT. 626. | B3arani, Ha Haw MNOraag, TepMiHu
«BifNNaTHICTb» | «6e3BigNNaTHICTb» € NEBHOK MIpPOI0 He3pyu-
HUMMW SK i3 PiN0ONOrivyHOT, TakK i3 HPUANYHOT TOUKN 30pYy, a TOMY
Hagani 6ygemo BXnBaTW TpaguLiliHi TEPMIHN «ONNATHICTb» Ta
«06e30MNaTHICTb ».

Lo x fo KpuTepiiB noginy LOroBopis Ha onnaTHi Ta 6e3on-
NaTHIi, TO B IOPUANYHIV HayLi NPONOHYOTbLCA pisHi nigxoan. Ha
AyMKy M. |. BpariHCbKOro, onfaTHUMM MalTh BBaXXATUCH Taki
AOrOBOPY, 3a AKUMU nepeabayaeTbCsa OTPUMAHHSA KOXHOM 3i
CTOpiH Bif iTKOHTpareHTa neBHoi KoMneHcawii, 6esonnaTHUMN —
Joroesopu, Aki He nepefbavaloTe Takoi KomneHcauii2 O. 0. Ka-
6ankiH onnatHiCTb po3rnagae AK 3ycTpiuHe HafaHHA O4HUM
KOHTPareHTOM iHWOMY MaiiHoBOro 6nara3. Jewo wupLe supi-
WKnB y CBili yac yto npobnemy |I. b. HoBiybKKiA, HA [YMKY AKO-

1HayKoBO-npakTU4YHNII KOMeHTap LimBinbHOro Kogekcy Ykpainu / 3a
pea. O. B. A3epu, H. C. Ky3sHeyosoi, B. B. lyus. — K.: KOpiHkom IHTep,
2005. —C.297—298.

2BbparnHckuin M. N,, BuTpaHckuin B. B. 3a3Hauy, npaus. — C. 308.

34uB.: CoBeTckoe rpaxaaHckoe npaso / Mog peg. B. A. PsceHueBa. —
M., 1986. — C. 460.
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ro, onnaTHWM € JOroBip, y AKOMY KOXHa 3i CTOPiH Ma€ MaliHO-
BWI iHTepec, a 6e3onnaTHUM - LOTOBIp B iHTepecax BUK/HOYHO
oAHIeT cTopoHMl B. B. Jlyub noAinse A4oroBopun Ha onnaTHi Ta
6e3onnaTHi 3a 03HaKaMun HasBHOCTI YW BiACYTHOCTI Y fOroBOpi
3yCTPIYHOTO 3aZ0BO/IEHHSA2.

BifblWw NOBHUM i afjleKBaTHUM MOrn0 6 6yTN BU3HAUYEHHA ON-
NaTHOTO LOrOBOPY AK TaKOro, y AKOMY KOXHa i3 CTOpiH abo Tpe-
TS 0co6a, Ha KOPUCTb AKOT YKNafleHO A0roBip, OTPUMYE 3yCTpi-
YHe NeBHe mMaTepianbHe abo HemaTepianbHe 6naro, a 6esonnat-
HUM — Yy AKOMY BMKOHAHHS LOTOBipHMX 3060B’A3aHb OJHIE
CTOPOHOK Ha KOPUCTb iHWOT NPpUAMaeTbCs 0CTaHHbOK 6e3 3yc-
TPIYHOTO 3aJ0BOJIEHHSA MalHOBWUX IHTEPECIB KOHTpareHTa abo
TpeTix oci63.

BuueHaBegeHe BU3HAYEHHS € AiliCHO 3MICTOBHWUM, ane BOA-
HOYaC MICTUTb NEBHY HENOCNIOBHICTb, OCKi/IbKW Y BU3HAYEHHI
0nnaTHOro JoroBopy Girypye manHoBe abo HemaliHoBe 6n1aro, a
Yy BU3HAa4Y€eHHI 6€30M1aTHOro A4Or0BOPY - NMlIe MaliHOBUIA iHTe-
pec. OgHaK nepepaxoBaHi TaiHWIi JYMKW 3 NPMBOAY ONNaTHOCTI
yn 6e30NNaTHOCTI 4OTOBOPY X0U i € BNPUHLMNI NPaBUNBbHUMMN,
ane He NOBHOK MIipOK PO3KPUBAKTb 3MICT LUX HOPUAUYHUX
KaTeropiii. Heo6xigHO BpaxoByBaTH, L0 06’ EKTAMWN LUBINTbHUX
npaBs € pedi, iHWe MailHO, MaliHOBI MpaBsa, pe3yabTaTu poobiT,
nocnyru, pesynbTaTy iHTeNeKTyanbHOT, TBOPYOT AifANbHOCTI,
iHhopMmaLis, a TaKoX iHWI MaTepianbHi i HemaTepianbHi 6na-
ra, nepeBaxHa 4yacTuHa AKUX € 060p0OTO34aTHUMU, Y TOMY YmMCAi
3aBAAKM OroBopamM, 3a BUHATKaMMW, BCTAHOBEHNUMU 3aKOHOM
(ctarTi 178—179 LUK). Tomy onnaTHUM, iK HaM BBaXaeTbCH,
€ TOI [OroBip, Y AKOMY KOXHa 3i CTOPiH Ma€ B3aEMHi 060B’513-
KW WoA0 nepefayvi MatepiabHOro YnM HemaTepiaabHOro 06opo-
TO34aTHOrO 6nara, HagaHHA NOCAYTWU, BUMHEHHS iHLWOT A4il, AKa
€ 06’€KTOM UMBINbHOTO npaBa, a 6esonnatHnuM — A0roOBiIp, Y
AKOMY BifCYTHA TaKa B3aEMHICTb.

MepeBaXHa YaCTUHa LUMUBINbHO-NPaBOBMUX AOrOBOpIB, a Ta-
KOX rocnofapCbKux [OroBOpiB, BperyaboBaHux [ocnogapch-

1HoBuukuit N. B., NyHy N1.A. O6Lyee yuyeHne 06 06s3aTenbcTBe. — M.:
[ocopusgart, 1950. — C. 129—130.

2Nlyub B. B. KOHTpaKTK y NignpueMHMUbKI gisnbHocTi. — K.: KO piH-
KoM IHTep, 2001. —C. 37.

30ntoxa B. I'. LluBinbHO-NpaBoBMUiA AOTOBIp: NOHATTA, DYHKLUIT Ta cuc-
Tema: Auc. .. KaHA. opufg. Hayk. — K., 2003. — C. 102—103.
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KUM KOAEKCOM Y KpaiHW, € ONNaTHUMMN 3a AEAKUMU BUHATKAMMN.
Mpn UbOMY TYT iCHYE NeBHA 3aKOHOMIpHIiCTb. o-neple, yac-
TUHa AOTrOBOPIB € 3aBXAWN onnaTHUMUK (4OroBopu Kynieni-npo-
[Laxy, nocTaBkW, KOHTpakTauii, nigpagy). Mo-apyre, feaki go-
roBopu € nule 6e30NNaTHUMU | HIKONU HE MOXYTb MICTUTM 3YyC-
TPiYHMX MaTepialbHUX 4M HemaTepiaibHUX 060B’A3KIB.
Hacamnepeg, O HUX HaNeXxaTb JOrOBOPU fapyBaHHA, NO3NYKH.
lMo-TpeTe, iCHYe KaTeropis 40orosopis, AKi yMOBHO MOXHa Ha-
3BaTW onnatHo-6e3onnaTtHUMKU, TOBTO TaKMX LOroBopiB, AKi B
04"MX BMNafKax MOXYTb 6yTn onnatHUMK, B iHW KX — 6e3on-
NnaTHUMK, TakMMu, 30Kpema, MOXYyTb 6yTW OrOBOPY NPO HajaH-
HA nocnyr (cT. 901 LK), nepeBe3eHb nacaxupis i 6araxy (cT. 911
LIK), 36epiraHHs (cT. 946 LK), gopyyeHHs (cT. 1000 LK), no3u-
Kun (ct. 1046 LK), npo cninbHy gisansHicts (cT. U300 LK).

Ocob6vBe MicLie BCUCTEMI fOrOBOPIB 3aiiMae W/ 6HWI AOroBip
(cT. 93 CimeliHOro KoAeKcy YKpaiHu), WoA0o AKOro Mae LisTu npe-
3yMmnuia 6esonnatHocTi. BogHouac BiH MoXe HabyBaTu 03HaK or-
NaTHOCTI, HaNpukKnag, y pa3si BCTAHOB/MIEHHSA Y HbOMY YMOB, fAKi
nepegbayaTmyTb Pi3HMIA po3Mip YacToK i npua6aBaHOMy B nepi-
of Wby maliHa, iHWi B3aEMHI 3yCTPiuHiI 000B’13KW.

MpaBunbHe BUPIWEHHA NUTAHHA NPO ONAATHICTbL YK 6e3on-
NaTHICTb TOrO YK iHWOrO AOTOBOPY He NnLle CTaHOBUTb Teope-
TUYHWIA iHTepec, a 1 Mae BeNMKe NPaKTUYHE 3HAYEHHSA, afxe
BiJ LbOr0o MOXe 3aneXaTh YNHHICTb J0roBopy (Hanpuknag, y
pasi Bi4CYTHOCTI y AOoroBopi KyniBai-npogaxy ymoBu Npo
BapTICTb Bif4YyXyBaHOro maiiHa), npaBoBa npupoga LOroBopy
(Hanpuknag, He MOXe BBa)aTucs LOroBOPOM fJapyBaHHS A0-
roBip Bijuy>Xe€HHA MaliHa 3 MOBHOK 4M YAaCTKOBOK WOro rpo-
LIOBOK OMATOK UM IHW O KOMMEHCcALi€e).

HacTynHowo HOpUAMYHOK 03HaKOK 6YyAb-AKOro LOroBopy €
Oro peanbHUA YN KOHCEHCYaNbHUIA XapakTep, AKuii Bigobpa-
Xa€ MOMEHT HabpaHHSA HUM YMHHOCTI.

Mopgin goroBopiB Ha peaNibHi Ta KOHCEHCYaNbHI BiAOMWUIA Lie
3 4aciB pUMCbKOro NPMBATHOrO NpaBa, Ha Lo 3aBXAu 3BepTa-
Nv yBary noro gocnigHukn. Ha gyMKy BIiZOMUX YKpPaiHCbKUX
BueHux O. A. Migonpuropu ta €. O. XapuTOHOBA, 38 PUMChb-
KAUM MPUBATHUM MPaBOM peasbHUMMW BBAXaNUCA KOHTPaKTU
(norosopu), AKi HabyBann K PULNYHOT YNHHOCTI B MOMEHT (hakK-
TUYHOT nepejadi peyi, OCKiIbKN ANA BUHUKHEHHSA peanbHUX
JoroeopiB (No3nkKa, No3nMyka, 36epiraHHs, 3acTaBa) He0OXigHO
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6yno 3giicHUTK ABI Aii B CYKYNHOCTI: JOCATHYTHW 3rogm i nepe-
fatu piy. Mpuuomy nepenik TakMx AOroBopiB 6yB BUYEPMHUM.
YciX iHWIi, Ha TX AYMKY, KOHTpakTu (gorosopu) 6ynm KOHCEH-
cyanbHUMK, TOBTO TakKUMMK, AN YKNAJEeHHA AKWX LOCTAaTHbO
6yno focArTy 3rogun cTopiHl

BaraTto npaBoBUX CUCTEM CBITY CNPUAHANN TaKy KOHCTPYK-
Lito nopginy AoroBopiB, ane BOAHOYAC Bigbynmucsa neBHi TpaHc-
hopmauil Wwoao iT NOWMPEHHA Ha Ti UM iHW I KOHKPETHI goro-
BOpW. He € BUHATKOM TaKOX LMBiNbHE 3aKOHOAABCTBO Y Kpai-
Hu. Mopain AOroBOpiB Ha peaNnbHi N KOHCeHCyanbHi 6yB
CMPUAHATUIA TaKOX LUBINIbHUM 3aKOHOLaBCTBOM Ta HOpPUAMNY-
HOIO HayKOK pafjfaHCbKOro nepiogy.

Tak, peanbHiCTb 4OroBopy no3mku 6yna 3akpinneHa B Lin-
BilbHOMY Kogekci YPCP 1922 p., B aKili 6yfn0 3anucaHo, Lo 3a
[LLOrOBOPOM MO3UKW OfHA CTOpOHa (NO3MKOfLaBelb) nepepae y
BMACHICTb APYTiil CTOPOHI (MOo3MYanbHNKY) rpowi abo BU3Ha-
YyeHi poLOBUMYU O03HaKaMU peyi, a N03M4anbHUK 3060B’A3YETh-
CA MOBEPHYTW NO3UKOAABLIIO OfEepXXaHy CyMy rpoLleil Yn piBHy
B3ATI/ B MO3MKY Ki/IbKOCTI PeYei TOro X pogy i AKOCTi 3 Npo-
ueHTamu abo 6e3 npoueHTiB. OgHak y LUK YPCP 1963 p. pe-
anbHICTb OKpeMMX AOroBopiB 6yna 3aKOHOLABYO BM3HAUYEHA
6inblW OfHO3HAYHO i 4iTKO. Hanpuknag, yy. 2 cT. 243 «[orosip
JapyBaHHA» Ta B Y. 2 cT. 374 LUK YPCP 1963 p. micTununcs
cneyianbHi 3aCTepeXeHHs Npo Te, WO AOrOBip AapyBaHHA Ta
[OrOBip NMO3UKWN BiANOBIAHO BBaXalTbCs YKNAAEHUMU B MO-
MEHT nepegadi peyi o6gapoBaHOMy abo B MOMEHT nmepejayi rpo-
weri abo peyein no3nyanbHUKY. TaKUM YAHOM, IULLIE NICNA BYU-
HEHHS 3a3Ha4YeHUX LIl [OroBOpM fapyBaHHA Ta LOrOBOPU MO-
3UKWM MOXYTb BBaXaTWUCA yKNajeHNMK.

KomnnekcHuit aHanis cT. 413 LUK YPCP pae nigctaBu roso-
pUTU MPO HasABHICTb Npe3ymMnuii peanbHOCTI forosopis 36epi-
raHHsg MaiHa, 3a BUHATKOM TUX AOrOBOPIB MiX couianicTuu-
HUMU opraHisauiaMu, B AKMX nepepbavascs 060B’a30K 36epi-
raya npuiiHATY Ha 36epiraHHs MaiiHo, ke 6yae nepejaHe omy
APYrOt0 CTOPOHOHO.

KoHCTpyKLUif BU3HAYEHHA AO0roBopy nepeBo3kn B LLK YPCP
fasana nigcraBu ANS BU3HAHHA AOr0 KOHCeHCyalbHUM [Oro-

1 Migonpuropa O.A., XapuToHOB €. O. Pumcbke npuBatHe npaBo. —K.:

KOpiHkom IHTep, 2003. — C. 380—404.
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BOPOM. AJie B OPUANYHIN HayLi 0OI'pyHTOBYBanacs MOX/ANBICTb
oro peanbHOCTI (MepeBaXHO Ha 3aMi3HUYHOMY TPaHCMOPTI) B
TUX BUNaLKax, KON NNaHOBE 3aBAaHHA BU3HAYAN0 KOHKPETHI
060B’A3KWN CTOPIH 040 NOAAHHA MepeBi3HMX 3aco6iB | BaHTa-
XY, W0 He 06YyMOB/HOBANO NOTPEBY cneLianbHOro oPoOpM/IEHHS
LOroBipHMX BifHOCUHL PeanbHUM LOrOBOPOM BBaXaBCH AO-
roBip 4OBIYHOrO YyTPUMaHHSA, OCKiNbKWU, HA AYMKY aBTOpiB, ne-
pejava maiiHa He CTaHOBUTb 060B’A3KY BifuyXXyBaya i He € BU-
KOHaHHAM 060B’A3KY, @ € MOMEHTOM YKNafeHHs AOroBOpy2

OpfHak i3 NpuiiHATTAM HoBOro LLnBinbHOro Kogekcy Y kpai-
HU, SKUA BXe aie 3 1 ciuna 2004 p. chhopmoBaHa Ha 6asi Lyu-
BifIbHOT0 3aKOHOAABCTBA KOHLeNLif peanbHOCTI, 3a3Hana ne.-
HOT TpaHctopMaLii, 4N PO3KPUTTS CYTHOCTI AKOT HeobXigHO
BCTAHOBUTM 3arajbHOTEOPEeTUYHI Ta 3aKOHO4aBui NnepegymoBu
Knacugikayii 4oroBopis 3a 03HaKaMu IX peasbHOCTi Ta KOHCeH-
CyanbHBCTI.

Tak, y cBii yac O. C. lothte cTBepAKyBaB, W0 KOHCEHCYaNb-
HUMMW BU3HAKOTbCA YIOAMW, AKi MOXYTb OYTU YKNaaeHi WASXOM
BWCNOBNEHHSA NULLE OAHIET 3roAM HA TX YKNaAeHHS B hOpMi, L0
BMMaraeTbCs 3a 3aKOHOM, a peaslbHUMMU € Ti YTOAMN, AKi MOXYTb
6yTn yknageHi wnaxom nepepavi mainHa3. be3ymoBHO, Take
BM3HAYEHHA peasbHOro 40roBOPY € X0Y i NpaBuibHUM, ane BOA-
HoYac y HOPUANYHOMY acnekTi YABNAETbCA 3aHAATO crnpoLe-
HUM, OCKiNlbKN 4NA peasibHOro JOroBopy, fK i ANA KOHCEHCY-
anbHOr0, BXX/IMBO Hacamnepes AOCATTU 3ro4m WoAo oro icToT-
HUX YMOB Yy HaneXHiin 3a 3aKkoHOM ¢opmi. MogibHa fyMKa
BWCNOBMIOBaNAaca i iHWWMN BYEHUMU, KOTPI CTBEPLXKYBAM,
WO AKWO ANA BUHUKHEHHA KOHCEHCYaNbHOT YroAmn LOCTaTHbO
Avwe OAHIET 3rOAN CTOPIH y BigMOBIAHIA Gopmi, TO 4N peanb-
HOT yrogm, Kpim Uboro, HeobxigHa nepegaya pedi Bif O4HOrO
KOHTpareHTa Ao Apyroro4 Takuii nigxig ctaB 4OMIHYHUYUM i B

1Mo e O. C. CoBeTckoe rpaxgaHckoe npaso. — M., 1961. — Y. 2. —
C. 273.

2l paxgaHCKWii Kogeke Y KpanHckon PCP: Hay4yHO-NpakTUYECKUA KOM-
MeHTapuii. — K.: Monutusgat YKpanHbl, 1981. — C. 486; MpakgaHCKKii
KOfeKC YKpauHbl: Hay4yHO-NpakTUYeCKUiA KOMMeHTapuii. — XapbKOoB:
Opucceid, 1999. — C. 611.

3Nohhe O. C. CoBeTcKkoe rpaxgaHckoe npaso. — M., 1967. — C. 266.

4 CoBeTckoe rpaxpgaHckoe npaeo / Mopg peq. O. A. KpacaBunkoBa. —
M., 1968. —T. 1. —C. 236—237.
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YKpaTHCbKIA OpuAnYHii niTepaTypi pagsdHCbKOro nepiogy, B
AKili MaHYyHUYO0l CTana KOHUeNuis npo Te, WO KOAM ANS BU-
HUKHEHHS 3060B’13aHHSA JOCTAaTHbLO NULWE LOMOBIEHOCTI
CTOpiH, TO TaKi JOrOBOPMW € KOHCEHCYa/lbHUMM, a AKLW,0 AN BU-
HUKHEHHA 3060B’A3aHHA HEOOGXiIAHI [OMOBNEHICTH CTOPIH Ta
nepegava peyi abo rpowei, To Taki 4OroBOpM BBaXKat TbCAa pe-
anbHUMmnl

OfHak, K BXe 3a3Havanocs, HoBui LUK Y kpaiHu micTuth
Haj3BMYaliHO 6araTo HOBeM, y TOMY YUCAI WOAO YKNAAEHHS
[lOrOBOpiB Ta BU3HAUYEHHSA IX peallbHOCTI YN KOHCEHCYaNbHOCTI.
Lnda3giicHeHHsA noginy ycix 4orosopis y HoBomy LLK Baxxnunso
YiTKO BUSIBUTY 3aKOHOaBYY NO3MLIO WOL0 MOMEHTY YKageH-
HA TOFO Y1 IHWOro 4Or0BOPY, OCKI/IbKM TaKUA MOMEHT (haKTuny-
HO | FOPUAMYHO 3aCBIAYYE 3aBEPLUIEHHSA YKNa4EeHHA MPaBOUYNHY
Ta MOMEHT BUHUKHEHHS Yy CTOPiH BigNOBIiAHWX npaB Ta 060-
B’A3KIB.

| TyT BapTO 3ayBaxuTu, Wwo y HoBoMmy LIK 6inbw ogHO3Hauy-
HO BupilWeHa npob6nema MOMeHTY YKNafleHHA forosopy. Tak,
Aakwo B UK YPCP micTunacd Hopma npo Te, W0 JOroBsip BBa-
YKAETbCA YKNAAEHUM, KON MiDXXK CTOPOHAMM B HEOOXIAHIA ¥y Ha-
NeXXHUX BunagkKax opmi gocarHyTa OMOBAEHICTb WOAO YCiX
iICTOTHUX YMOB, TOy HOBOMY LLK okpim nogi6bHoT Hopmu (CT. 638)
6ynun BBefEHI iHWIi, He MEHLU 3HAYMNMI.

Mo-nepwe, 3a 4. 1cT. 640 LUK, AKa € HOBenotw, [JOrosip €
yKNageHum 3 MOMEHTY OJepXaHHS 0cob0t0, sika Hanpasuia
NPONO3WLI0 YKNacTu JOroBip, BiANOBIAI NPO NPUAHATTA L€l
nponosnyii. ¥ HaBefeHin Hopmi 4. 1 cT. 640 HiYOro He roeo-
PUTbCA NPO HEOOXIAHICTL AOCATHEHHSA 3r0AMN Y HANTEXHIN hopmi
WOoA0 iICTOTHMX YMOB A0OroBopy. Ane, Ha Haw NOrnasg, W Hop-
MYy HEO6XILHO TAyMa4ynuTn KOMMIEKCHO pa3om 3i cT. 638 LUK, y
AKin gaHa npo6nema BMpilleHa 04HO3HAYHO NO3NTUBHO.

Mo-fgpyre, Bneplie Ha 3aKOHO4aBYOMY piBHI B 4. 2 CT. 640
LLK paHo 3aranbHe BU3HAYEHHS MOHATTS peanbHOro 4Or0BOpY.
AKWo BigNoBiAHO A0 aKTa UMBINbHOIO0 3aKOHOAABCTBA, K 3a-
MMcaHo B Uil CcTaTTi, 4N yKNafeHHs JOroBOpPY HeobXigHi Ta-
KOX nepefaHHsA MaiiHa abo BUMHEHHSA IHWOT Aii, 4OroBip € yK-
NafileHUM 3 MOMEHTY NnepefaHHA BigMOBIAHOIO MaiHa abo BYM-

1 [Ous.: MpaxpaHcKuii Kogekc YKpanHckon CCP: Hay4yHo-npakKTuyec-

KWl KomMmeHTapuii. — K.: Monntnsgat YkpanHbl, 1981. — C. 163.
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HEHHA neBHOT Ail. TaKMM YMHOM, pPO3p06HMKM HOoBOro LIK neB-
HOr0 MIpOK HaBiTb PO3WMWPUNN LOKTPUHANIbHE TAYMAaYeHHSA
peanbHOro A4OroBOpYy, AKe MOB’A3yBafio peanbHICTb LOTOBOPY
nuwe 3 nepegaveto ManHa. o peyi, y UK P® paetbcs 6inbl
BY3bKe PO3YyMiHHSA peasbHOro A0roBopy, OCKifIbKWU 3rifgHO 3i
cT. 433 yboro Kogekcy, KW 0 BigNoBigHO 40 3aKOHY Heob6Xia-
Ha TaKoX nepefaya pedi, JOroBip Mae BBaXaTucs yKnajeHum
3 MOMEHTY nepefadi BignoBigHoro maiiHa. To6T1o, AKW o0 3a LUK
P® pealbHUM Mae BBaXKaTwucs TOW JOroBip, 4N8 YKNAAEHHS
AKOTo 000B’A3KOBO YMOBOI € TaK0X nepegava peuyi, 7o 3a LUK
Y KpaiHu Takol YMOBOK MOXe 6YTW He nulle nepegava pedi, a
M BUMHEHHS IHW KX AilA.

Mo-Tpete, BY. 3cT. 640 LUK 3HOBY X Takun BrepLle 3aKOHO-
[aB40 BU3HA4YE€HO MOMEHT yKNafeHHS LOroBopiB, WO BMMara-
I0Tb 060B’A3KOBOr0 HOTapialbHOro NOCBigYeHHs abo gepxxas-
HOT peecTpauyii. BignosigHo, JOroBip, SKMA nignsrae HoTapi-
aNbHOMY MOCBiAYEHHI0 ab0 AepXXaBHili peecTpayii, € yKnageHum
3 MOMEHTY MOro HoTapiasbHOTO NOCBIAYEHHSA ab0 AepXKaBHOT
peecTpauii, a B pa3i He0O6XiAHOCTI M HOTapiaNbHOro NOCBIAYEH-
HA | gepXaBHOT peecTpauil.

o6 ycBifOMUTY NPAKTUYHY 3HAUYUMICTb MONOXEHb CT. 640
LIK, HeobXigHO BU3HAYMUTU NOHATTHA HEYKALEeHOCTi LOroBopy,
AKE IHKO/IN OTOTOXHIETHLCS 3 HEAINCHICTIO JOTrOBOPY. 3 UbOTO
NMPMBOAY B OPUANYHIN NiTepaTypi 3a3Havanocs, W0 NigcTaBor
0N BU3HAHHA NPaBOYMHY HEAICHUM € HEBIAMOBIAHICTb AOrO
BMMOram 3akoHy, a MigCcTaBol A5 BU3HAHHSA LOTOBOPY HEYK-
NafileHNUM CNyrye HeOCATHEHHSA CTOPOHaMu 3rogu Wono Heob-
XIAHUX NS HbOTO iICTOTHUX YMOB, BiTaK B OCTaHHbOMY BUMAf-
KY Mi)K HAMUW He BUHWKNO 6a)xaHOro AOroBipHOro npasoBifHO-
WeHHS Ta BI4MOBIAHOIO NPaBOBOro pe3ynbTaTy. MNpu ubomy B
pasi BU3HAHHA LOrOBOPY HEYKNALEHUM CYA MOXe 3aCTOCyBaTu
npaBoBi HacNigKK (KW, 0 CTOPOHW, HaNnpuKaag, nepegann ofHa
OAHIN NeBHe MaliHO), BCTaHOBNEHI BHacnifok HabyTTH, 36epe-
XXEeHHS MaiiHa 6e3 focTaTHLOT NpaBoBoi nigcTaBm (cTaTTi 1212—
1215 UK).

Ha xanb, y HoBomy LUK Y kpaiHu (ak i B LUK YPCP 1963 p.)
He BM3HAYEHO Hi MOHATTA HeYKNafeHOCTi 4OroBOpy, Hi NpaBo-
BUX HaCNiAKiB i0ro HeyknageHocTi. MeBHOro mMipoto Lo npora-
NNHY 3aN0BHNB F0CNOAAapCbKUIA KOAEKC Y KpalHK, 3rigHO 34. 8
CT. 181 AKOro, AKW,0 CTOPOHU He LOCATAM 3roAM 3 yCix icToT-
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HWX YMOB rocnojapcbkKoro 4oroBopy, Takuil 4Oorosip BBaXKaeTb-
cA HeyKnageHuMm (Takum, WO He BigbyBCs), ane AKW,O0 Of4HA 3i
CTOPIH 3filicHuNa akTWYHI 4iT WOAO MOro BUKOHaHHA, npa-
BOBi Hacnigku Takux Aiil BU3Ha4yalOTbca HOpMaMu LInBiNnbHO-
ro Kogekcy Ykpainum. Mix tum, y LUK Y kpainu, Ak BXe 3a3Ha-
yanocs, BiiCYTHI KOHKPETHI HOPMMW NPO NPaBoOBi HACNIAKN BU-
3HaHHA LOroBopy HeyknageHum. OfHaK LiNKOM OYeBULHUM €
Te, W0 3a TakKMX 06CTaBuH nojanvlue 36epexKeHHa O4Hie CTO-
POHOIO MepefaHOro Apyrok CTOPOHOK MalkiHa BTpayvyae Hanex-
Hy NpaBoOBYy NigcTaBy. BigTak LiNKOM NOTIYHUM € NOLWMNPEHHSA
Ha TaKi BIiZHOCUHW HOPM IHCTUTYTY 6€3NiACTaBHOIo HabyTTAa UK
36epexxeHHa MaliHa. TakKMM YMHOM, BCTAHOBNEHHA (DakTy Ta
CaMoro MOMEHTY YKNafeHOoCTi 4OroBopy He fulle CTAHOBUTb
HayKOBWUW iHTepec, a i Mae LifIKOM NpaKTU4YHe 3Ha4YeHHA.

OTxe, BUpiWEHHS Liei npobnemn y HoBomy LUK Y KpaiHu He
MOXHa BU3HATW BAANNM K 3 YXXe HaBeleHUX MipKyBaHb, TaK i
3 feakux iHWux. Hanpuknag, signosigHo go 4. 1ct. 210 UK
YKpaiHu NpaBOYMH, SKWUIA Nignsarae gepXaBHil peecTpauyii, €
BUMHEHMM 3 MOMEHTY AOT0 Aep>XaBHOT peecTpauii. To6TO, AKLW,0
B CT. 210 /i4eTbCs MPO MOMEHT «BYMHEHHA» MPaBOYUHY, TO Y
CT. 640 UK — npo MOMEHT «yKnajeHHs» gorosopy. Lo cyne-
peyHicTb mornnbatoe 3amict 4. 2 ¢1. 631 LK, 3rigHo 3 Akoto go-
roBip HabyBae YNHHOCTI 3 MOMEHTY Oro yknageHHs. To6To y
Lili HOpMi 3aKOHOAaBeLb HAYeOTO Hagae Pi3HOT0 3HAUYEHHSA Mo-
HATTAM «YKafeHiCTb» I «YMHHICTb» [JOroBOpY, ajie He po3-
KpuBae iX 3MICT i He gae KpUTepiiB Ans ix posmexyBaHHs. Of-
HO3HAYHO NNLLIE MOXHA CTBEPAXKYBATU, O KOHCEHCYalbHUM €
JOTroBip, AKWIA BigMoBigHO J0 Y. cT. 638 LK BBaxaeTbcs yKkna-
LEHWM 3 MOMEHTY AOCATHEHHS CTOPOHAMW Y HaNleXHin Gopmi
3rofin 3 ycix iCTOTHUX YMOB AOr0BOPY, ajie AKLW 0 AOrosip no-
Tpebye HOTapianbHOro NocBifuyeHHA Ta/abo Aep>XaBHOT peecT-
pauyii, To BiH HabyBae 03HaK YKNaAeHOCTi nnwe 3 MOMEHTY HO-
TapianbHOro noceigyeHHsa abo fep>kaBHOT peecTpayii. OfHak i
Take NOACHEHHS He yCyBae MOBHICTIO HAABHUX CyMNepeyvyHOCTeN
Yy HaBefeHWX HOpMaxX i MOXJ/IMBOTO TX Pi3HOr0 TAYMAa4YeHHA y
CYAO0BIiil NpakTuyi.

MonoxeHHa 4. 3 cT. 640 LUK npo MOMEHT yKnafeHHs 4oro-
BOpPIB, AKI BUMarawwTb 060B’A3KOBOr0 HOTapiajlbHOro no-
cBigyeHHs Ta (abo) gep>kaBHOT peecTpauii, He Y3rofXXeHi 3 HOp-
mamun LK, wo nepepgbavaloTb HefiliCHICTb NpaBOYMHIB. HAK
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3a3Havanocs Bullie, BiANOBIAHO A0 3MiCcTy cTaTein 638, 640 LUK
[LLOroBopu, AKi HOTapianbHO He NOCBiAYEHi abo He 3apeecTpoBaHi
B [EepXXaBHMUX OpraHax, ANA SKUX Ue € 000B’A3KOBUM, MalTb
BBaXKaTucs HeyknageHnmu. Ane x signosigHo go ct1. 220 UKy
pasi Hefo4epXKaHHA CTOPOHaMU BUMOTM 3aKOHY Npo HoTapianb-
He MOCBIfYEHHS JOrOBOPY TaKWii AOrOBIp € HIKYEMHUM, TOBTO
HeLIAiCHUM i3 HacTaHHAM BifNOBIAHUX NPaBOBUX HAaCAI4KIB.
Be3yMOBHO, HegiiiCHICTL JOrOBOpPY Y TaKOMY pasi Mae npesa-
NOBATU Haj HeyKNafdeHicTHo.

He KOHKpeTM30BaHi HaneXHWM YMHOM TaKOX MpPaBOBi Ha-
CNigKyN HejofepXXaHHA BUMOT 3aKOHY Npo 060B’3K0BICTb Aep-
XaBHOT peecTpayii forosopy. Ha Haw nornsag, o4HO3HA4YHO
MOXHa inwe CTBepAXYyBaTW, WO BiACYTHICTb AepXXaBHOT pe-
€CTpaLii 4OroBopy He CNPUYNHAE KO0 HEAIACHICTb, ag)e no-
NOXeHHA rnasn 16 «lMpaBouYnHU» He nepepbayardTb LbOr0O Hi
npsMo, Hi onocepegkoBaHO. BigTak HefOAepXXaHHA BUMOT 3a-
KOHY NpPO Lep>KaBHY peecTpaLilo NpaBoyYMHY-40r0BOPY He fae
nigcTaB BBaXaTu MOro BUMHeHUM. OfHaK y OPULGUYHIA HayLi
MOKW WO He CKManocs conigHoro LJOKTPUHAaNbHOTO TAyMayeH-
HA NPaBOBUX HacNiAKiB HegoLepXKaHHA BUMoOTr cT. 210 LK, xoua
i 3a3Havanaca oKpeMmMmn aBTopaMm Heo6XiAHICTb 3aCTOCYBaAH-
HA NPaBOBUX HAaCNiAKIB Y BUTNAAI HeyKkageHOCTi gorosopyl
IHWi aBTopM abo He BMCNOBNOKTbL 3 LLbOro NPMBOAY B3arani
CBOET Mo3unwiT, abo BUCMOBMIOKOTLCA JOCUTb HEOAHO3HAYHO. Ha-
npuknag, A. FO. babackiH 3a3Hauyae, W0 AepXxaBHY peecTpa-
Lit0o NpaBOYUHIB CNif BiAPI3HATY Bif peecTpayii okpeMmux sujis
MaliHa abo Aoro 06TSHXKeHb, HE3IICHEHHS AKOT He BNIMBAE Ha
QINCHICTb NpaBOYMHIB, 3a AKMM Take MaihHO 6yno npupgbaHe
oro BnacHMKoM abo 06TsHkeHe2 TO6TO SKLW,0 3aCTOCOBYBaTU
MEeTOoAU NOTiKO-(POPManbHOro KPNANYHOTO aHanily HaBegeHo-
ro CYAXXEHHS, TO LjiIKOM MO>X/IMBWI BUCHOBOK NP0 MOXUBICTh
BM3HAHHA HeAiiCHUM MPaBOYMHY, 38 AKUM He 6yno foTpuma-
HO BMMOT 3aKOHY MpoO Oro Aep>XXaBHY peecTpauito.

[o BBefieHHA B fgito HoBoro LUK YkpaiHu npesugis BACY,
BUXOLAYN 3 BIiAMOBIAHNX nMonoxeHb LLK YPCP 1963 p., Akunii

1UuBinbHMIA Kogeke YKpaiHn: KomeHTap. — Xapkis: Ogicceid, 2003. —
C. 141; UmBinbHuiA Kogekc YKpaiHu: HayKoBO-NpaKTUYHMNIA KOMEHTap. —
K.: lcTuHa, 2004. — C. 165.

2UmBinbHWIA Kogekc YKpaiHu: HayKoBO-npakKTU4YHUA KoMeHTap / 3a
pes. A. M. WeByeHko. — K.: IcTnHa, 2004. — C. 294—295.
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TaKOX MPSIMO He BCTAHOB/OBAaB AN LWX BUMNALKIB NPaBOBUX
Hacnigkis, y CBOIX p0o3’ACHEHHAX «[po feAKi NUTaHHA npak-
TUKN BUPILIEHHA CNOPIB, MOB’A3aHUX 3 BU3HAHHAM Yroj He-
JiAcHUMU» Big 12 6epe3Hsa 1999 p. (3 HACTYMHMMMK 3MiHaMN)
3a3Hauymna, Wo yroaa, yknageHa 3 nopyweHHAM nNpasu Wwoao
060B’A3KOBOT fepXKaBHOT peecTpaLil, MoXe 6yTn BU3HAHA He-
LINCHOK Nuwe y TOMY BMNagKy, KOAW Taki Hacnigku npsmo
nepefbavyeHi HopmaTuBHUM akToMl OpfHak Hi LUK YPCP, Hi
HoBMIN LLK Y KpaiHu Takmx BUNagKiB He BCTaHOBUAW. [nsa BU-
piweHHsA Uiei npobnemu, AK HaM BBaXKaeTbCA, HeOOXiAHO Ta-
KOX Y4iTKO BCTaHOBMTMW MpPaBOBY NPUPOAY AEPXXaBHOT peecT-
pauii, 17 micue B cuctemi 3060B’13a/1IbHOT0 JOrOBIPHOr0 NpaBo-
BiJHOWEHHA Ta CNiBBIAHOWEHHA 3 HOTapianbHOK (OPMOIO
LOroBOpY. AK Ha Haw nNornsg, yknageHHs 4orosopy He MOBUH-
He MOB’A3yBaTUCS 3 1AOr0 fep>KaBHO peecTpaLicto, agXKe MoXe
BUHUKHYTK napajokcanbHa cuTyalis, 3a AKOT Mae BBaxaTucs
YKNageHNM HaBiTb TOW AOrOBip, B AKOMY 3 TUX YW IHW KX NpU-
YWH He BM3HAa4YeHi Ti Y/ iHWI AOro iCTOTHI ymMOBU. TOMY B 4. 2
cT. 640 LK HeobxigHO 6yno 6 3a3Ha4YMTu, WO 3 MOMEHTY Aep-
XaBHOT peecTpauii forosip HabyBae YAHHOCTI.
3aranbHOBIAOMO, WO €/1IEMEHTAMUW LUBIIBHOTO NPaBoOBigHO-
IWEHHA € CYO’EKTUN | 06’EKTU, a TaKOX CY6’€KTUBHE LUBI/IbHE
npaBo i Cy6’EKTUBHUI LUNBINbHUIA 060B’A30K. OfAHaK, W06 Ha-
NEXXHUM YNHOM PYHKLIOHYBaNO AOrOBipHE NPaBOBiAHOLWEHHSA
i, BignoBigHO, NOro nepepaxoBaHi eNeMeHTH, 3a 3aralibHUM
npaBnaoM Heob6XxigHo, Wwo6 forosip 6yB yKNafAeHWIA B HANEXHI
thopMi. AKL0 X 3BEPHYTMCA A0 NOMIOXEHb cTaTelt 205, 209, 210
LK YkpaiHu, To fepxaBHa peecTpayia npasoyunHy (y T. 4. fo-
roBOpy) He € HeBif’EMHUM efleMeHTOM (hOpMMK LOTr0oBOpPY, a
BiATaK i1 BiACYTHICTb HE MOXe By b-AKUM YUHOM BNIMBATU HA
LiACHICTb goroBopy. OaHaK AN BYMHEHHS NeBHOT KaTeropii
[LOrOBOPIB, SIK BXX€ 3a3Ha4yanocs, HeAOCTaTHbO AOTPUMYBaTUCH
HaneXHoi 3a 3aKOHOM (hOpMU, OCKiNbKU, W06 Yy TX CTOPIH BU-
HWKNW BiANOBIAHI NpaBa i 060B’13KW, HEOOXIAHO AKpas3 e BUK-
HUTW NeBHY fil0, 30KpemMa, BUYNHUTN AEpPXaBHY peecTpauito
[OroBopy. AKWO X Yy LUbOMY pa3i 3BepHYTUCA A0 4. 2 CT. 640
LUK YkpaiHu, To MOXHa AiATM HecnoAiBaHOro BUCHOBKY Mpo

136ipHUK po3’sicHeHb Buuwioro rocnofgapcbkoro cygy Ykpainn. — K.:
BupaBHuumnii Aim «IH FOpe», 2003. — C. 180—193.
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Te, W0 BUMOTa NPO HEOBXIAHICTb BYMHEHHSA A L0400 AepXKaB-
HOT peecTpauii 4OroBOpY € TaKO, L0 3aCBiUYy€ HAABHICTb Y
TaKuXx JOroBOpiB 03HAK peanbHOCTI. 3BMYANHO, BUC/IOBNEHE €
AVWwe NPUNYLWEHHSAM, BIPOTIAHICTb SKOTO BUMarae rnmbokoro
AVCKYCIAHOTO 06roBOpPEHHS.

MigcymoBytoun pe3ynbTaTu aHanidy 3aKOHOaB4YOro BUpi-
WeHHA Npo6aeMn YNHHOCTI Ta YKaZeHOoCTi JOTOBOPY, BBaXKae-
MO 32 MOXX/IMBE 3p0BNTM HACTYMHI BUCHOBKM.

1. BiacyTHicTb Aep>XaBHOT peecTpaLlii 4OroBopy, A4Ns SKoro
BOHa € 000B’A3KOBOI0, HEe MOXE CNPUYUHUTMN NOr0 HeLiACHOCTI
3a HoBUM LK YKkpaiHu. AKWwo ofHa 3i CTOPIH YXUIAETLCA Bij
[lep>XaBHOT peecTpaLii npaBoYUHY, TO Apyra CTOpoHa abo iHwa
YyNOBHOBa)Ke€Ha 3aKOHOM o0coba MalTb NpaBO 3BEPHYTUCA L0
CYZY 3 BUMOIOK BUMHUTY fepXKaBHY peecTpawii gorosopy. Ane
TakK Yu iHakKLWe, 0CTaToO4YHO LA npobneMa Mmae 6yTu BUpilleHa B
3aKOHOAAaBYOMY MOPAAKY LWIASXOM, HaNpWUKNag, BHECEHHA AO-
NOBHEHHA A0 3aKOHY YkKpaiHu «[po gep>xXaBHY peecTpawito
peyoBMX MpaB Ha HEPYXOMe MakHO Ta X 06MeXeHb» HOPMOH
npo Te, WO fepXXaBHa pPeecTpaLisa NnpaBoOYUHY Ma€ BYNHATUCS
NPOTArOM LWIeCTN MicsALiB 3 MOMEHTY AOro yKnageHHs. 3i cnau-
BOM LbOr0 TEPMIHY Y A€pXXaBHIiil peecTpaLii Takoro npaBoyu-
HY MOXe 6YyTu BigMOBNEHO. He3apeecTpOBaHW NpaBOYUNH He
NOPOAXYE ANS CTOPiH NepefbavyeHNX HUM NpaBOBMX HACNIAKIB,
y TOMY YnCni npaBa BAacHOCTI y HabyBaya.

2. UMHHICTb LOTrOBOpPY i YKNafeHICTb JOr0BOPY — MOHATTA
He TOTOXHIi. HeyknafeHunii gorosip BOAHOYAC € HEYNMHHUM.
Y KnajeHicTb 4OrOBOPY XapaKTePU3YETHLCA HAOYTTAM HUM O pU-
OWYHUX 03HaK MPaBOMIPHOTO MPaBOYMHY. YMHHICTL AOrOBOPY
CBiAYMTH MPO Te, WO YMOBW YKNaAeHOro 40roBopy po3noyanu
CBOIO fit0. To6TO fOTOBip MOXe 6YyTU YKNafleHUM, ane He Haby-
T YMHHOCTI ANS CTOPiH, iKa MOXe O6yTu BigAaneHa y yaci.
Binbwe Toro, 3a ct. 631 LUK (4. 3) cTOpOHM MalThb NpaBo No-
WUPUTU YAHHICTb LOrOBOPY HaBITb HA BIAHOCUHU, AKI BUHUK-
NN we 4o Aoro yknageHHs.

3Ha4yHO MIpPO 0 BUPIWEHHA Wiei npo6nemmn Habnunsnna-
ca T. B. bogHap, fika 3anepeynia MOXXNNBICTb BU3HAHHS 40Or0-
BOPIB KOHCEHCYaNbHUMW YN peasbHUMU 3a/eXHO Big 0co6m-
BOCTElM MO6YAO0BM KOHCTPYKL i AOroBipHUX gediHiyin. Ha i
LYMKY, AKL,0 MOMEHT YKNafEHHS LOTOBOPY | MOMEHT Oro BU-
KOHaHHSA 30iratoTbCa y Yaci, Mae BXXMBaTUCA TEPMiH «Mepeaae»
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(po3gpibHa KyniBNA-nNnpoAaXk, peHTa ToW,0); AKWLO Lii MOMEHTH
MOXYTb 36iraTucs abo He 36iratucs, BXUBAETbCS BiANOBIAHO
BMCNIB «nepegac abo 3060B’A3yeTbCA nepegaTn» (Kynisns-npo-
faX, MiHa, LapyBaHHSA TOLLO); AKLW, 0 XX MOMEHT yK/aAeHHA A0-
roBOpY He 36ira€Tbcs y yaci 3 MOMEHTOM NOr0 BUKOHAaHHSA, Mae
BXMWBATUCHA BUC/IB «3000B’A3YETHCA NepefaTu» (NOCTaBKa, KOH-
TpakTauisa, eHepronocTadyaHHs, nigpag towo0)l Taki BUCHOB-
KV aBTOpa MOXYTb OyTW NpaBubHUMM B Baratb0X BMNagKax,
ane He Bycix. Hanpuknag, Toli e forosip po3gpi6bHoi kynisni-
NpoAaxy MOXe BUKOHYBATUCH Yepe3 AeAKUl MPOMIDKOK vacy 3
MOMEHTY i0ro yknageHHs (30kpema, npu TOpriBAi 3a 3pa3ka-
MW), 34INCHEHHA LOTOBOPY MiAPSLY B MOMEHT AOF0 BUKOHAHHSA
(pPeMOHT peui B NPpUCYTHOCTI 3aMOBHMKA). TOMY 3anponoHoBa-
HUIA MigXig MOXKe He 3aBX/AW AaTV MO3UTUBHI pe3yabTaTtu.

Y 3B’3KY 3 BULLEBUKNALEHUM MOXHA KOHKPETMU3yBaTH, Wo
BCT. 210 Knig «BUMHEHHAM» MPaBOYUHY 3aKOHOAaBeLb (hak-
TUYHO MaB Ha yBa3i Oro YKNafgeHiCTb, a BifTaKk TePMiHONOriA
cT. 210 UK mae 6yt npuBefeHa y BignoBigHICTb A0 TEPMIiHO-
noriict. 640 UK.

[na cynoBoi npakTUKM HaBaXIuBiWnM, 6e3yMOBHO, € NPO-
6nema BUAB/IEHHA KOHKPETHUX AOTOBOPIB peasbHOro xapakTte-
py, OCKi/lbKN Y LMBINbHOMY 3aKOHOJABCTBi He 3aBX[AW YiTKO
NPOBOAUTLCA NOLIN LOrOBOPIB Ha KOHCEHCYa/lbHi Ta peasbHi.
OpfHieto 3 nigcTas AN TAKOT0 PO3MeXyBaHHA MOXe CNyrysaTtu
3aKOHOJaB4Ya KOHCTPYKL i BUSHAYEHHS NOHATTA TOMO YW iHLWO-
ro 40orosopy. |[HKONM BBAXA€ETbCA, WO KON B 3aKOHI 38 TUM UK
iHW MM AOroBopoM 3060B’s13aHa ocoba (60pxXHUK) bepe Ha cebe
060B’A30K MepesaTn MaiHO YW BUMHUTHY THWWY Ail0 HA KOPUCTb
ynpaBoOMOY€eHOT 0cobu (KpeguTtopa), Taknin LOroBip Mae BBaxka-
TNUCA KOHCeHcyansHUM. Y LUK YPCP Taknux gorosopis 6yna ne-
peBaxHa 6inbwicTb. | fuwe B Kinbkox Bunagkax LUK YPCP
BM3HAyaB AOroBip (4apyBaHHSA, NO3UKWU, AOBIYHOTO YTPUMaH-
HA) AK TaKunil, 3a AKMM 3060B’3aHa 0coba nepefae ManHo (BUun-
HA€ IHWY Ait0) Ha KOpUCTb Kpegutopa. OfHaK Takuii KpuTepil
He 3aBXAW MIr faTv MO3MTUBHWI pe3ynbTaT, OCKiNbKW NeBHI
[OTrOBOPM 32 MEBHMX YMOB MOT 6YyT KOHCEHCYanbHUMMU i pe-
anbHUMK (Hanpuknag, 4OroBOPU NMepeBO3KKU, 36epiraHHA).

1 BopgHap T.B. BnKOHaHHA fOrOBipHMX 3060B’3aHb Y LNBIILHOMY Npasi.
K.: KOpiHkom IHTep, 2005. =~ C. 89—90.
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CKnafgHiwow y uboMy BigHOLW EHHI € cuTyauis y Hopomy LK,
OCKi/lbKM Y HbOMY NpPU BU3HAYEHHI NOHATbL LOrOBOPIB 3aCTOCO-
BYHTbCSA TPM MPaBOBI KOHCTPYKLIT (Mpuiiomun), AKi Bigobpaxa-
HOTb NOPSAAOK (MOMEHT) hopMyBaHHS NpaB Ta 060B’A3KiB CTOPIH.

Tak, 3a Nepwo KOHCTPYKLIEH CTOpOHa nepefae (BUMHAE
iHWY fit), abo 3060B’A3yeThCA NepefaT MaiHO (BUMHUTHK
iHWY Aait0). Lle nputamaHHe gorosopam: Kynieni-npogaxy (ct. 655),
papyBaHHsa (CT. 717), AOBIYHOTO yTpUMaHHA (cT. 744), MaiiHoO-
BOro Hamy (cT. 759), npokaty (cT. 787), nianHry (cT. 806),
Haiimy xuTna(ct. 810), no3nukmn(cTt. 827), hakTopuHry (ct. 1077),
niyeHsinHomy gorosopy (Hagae gosBin) — ct. 11009.

3a Apyrow KOHCTPyKUi€eto 3060B’13aHa CTOpOHa 306088 -
3yeThCA BUNHUTK NeBHI gii. Lle gorosopu po3gpibHOT TOPriBAi
(cT. 698), nocTtaBku (cT. 712), KOHTpakTayii (cT. 713), nocTa-
YaHHSA eHepropecypcis (CT. 714),miHn(cT. 715), nigpagy (ct. 837),
nobyTtoBoro nigpagy (ct. 865), bygisensHoro nigpagy (ct. 875),
BMKOHaHHA HAYKOBO-0CNIAHNX, KOHCTPYKTOPCbKMUX Ta TEXHO-
NoriyHux pobit (cT. 892), HagaHHA nocnayr (cT. 901), nepeBe-
3eHb BaHTaxy, nacaxupis (cT. 909, 910), TpaHCNOPTHOT eKc-
neanyii (cT. 929), 36epiraHHs (cT. 936), cTpaxyBaHH#A (cT. 979),
fopydeHHsa (cT. 1000), komicii (ct. 1011), kpeanuTyBaHHSA (CT.
1054), 6aHKIBCbKOr0o BKNagy, ane AKWo 6aHKiBCbKa yCcTaHOBa
npuiinsna rpowi (ct. 1058), 6aHKiBCbKOro paxyHky (cT. 1066),
KOMepLiliHOT KoHuecii (cT. 116), cninbHoi gisnbHocTi (cT. 1130),
cnagkysaHHA (cT. 1302).

HapewTi 3a TpeTbOlO KOHCTPYKL €0 30060B’A3aHa CTOPOHa ne-
pefaemMainHo — goroBopu peHTH (cT. 731), [OBIYHOTO yTPUMaHHS
(cT. 744), ynpaBniHHa maitHoMm (cT. 1029), no3ukm (cT. 1046).

B ocTaHHbOMY BMNAAKY LLOLO 3a3HAYEHUX YOTUPLOX A0r0-
BOpPiB MOXe AiATK npe3yMnuin ix peanbHocTi. OgHakK HacnpasAi
cCuUTyaLia € faneko He 04HO3HaYHOI, OCKINbKMW, AKLW 0 KepyBa-
TUCA BULLEHaBeJEHNMMN O3HAKaMMW 3aKOHOAaBYOT KOHCTPYKL T
BU3HaYeHb MOHATb AOr0OBOPIB, TO i JOrOBip KyniBAi-npogaxy
Heob6XxigHO BifHECTM [0 peanbHNX JOTOBOPIB, OCKINbKU B CT. 655
LLK 3anucaHo, 10 3a 4OroBOpOM KyniBAi-npojaxy npojaselb
nepepac abo 3060B’A3yeTbCA nepegatu manHo (ToBap) y
BNACHICTb NOKYMUeEBi, a MOKyNeub Nnpuitmae abo 3060B’A3Y€ETh-
CA MPUIAHATKM MaliHO (ToBap) i CNAaTUTMW 3a HbOTO MEBHY FPO-
woBy cymy. OfHak, K BiioMO, AOTOBIp KyniBni-npoaaxy 3aB-
XAV BBaXaBCA i BBAXAETbCA KOHCEHCYa/lbHUM A0r0BOPOM. MiX
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TUM TaKa HeBjana KOHCTPYKL,if BU3HAYEHHSA NOHATTA LOr0BO-
py Kynisni-npogaxy (fK i 6aratb0x iHW WX JOroBopiB) fana
nigcTaBM OKpeMUM aBTOpam 3po6MTM MOMWUAKOBUI BUCHOBOK
MpPo MOX/IMBICTb BU3HAHHA LbOro JOroBopy peanbHUMLl binbwe
TOro, TAaKOro BUCHOBKY CTa/in JOTPUMYBATMUCS HABITb NPeACcTaB-
HUKWN BepxoBHoro Cyay YkpaiHu (cypas, 3acTynHUK ronosu
CypgoBoinanatu y umsinbHux cnpasax BCY B. B. KpuBeHK0)2.

Y 3B’A3KY 3 BUKNA4eHUM BifANOBILHO NOCTAE NUTAHHSA MpPo
MPUYNHU, WO MOTIN CMOHYKaTN po3pobHuMKis LUK go Buuesa-
3HAa4YeHOT 3aKOHO4aBYOT MO3nLil. AK Ha Hal Mornsag, Hanbinbuw
BIPOTIAHMM TYT MOXNMUBE MPUNYLLEHHS, WO PO3POOHUKMN HOBO-
ro LUK manun Ha yBasi 3a3Ha4eHOI0 KOHCTPYKL,i€t0 BU3HAYEHb [10-
roBOpPiB BU3HAYNTU MOMEHT BUKOHAHHSA CTOPOHOIO nepefbayeHo-
ro LOroBopom 060B’A3Ky, AKMUI abo MoXe cniBnajaTun 3 MOMeH-
TOM YyKNafjeHHs [Jorosopy, abo moxe 6yTu BigfaneHuin Big
MOMEHTY YKNafleHHA 40roBopy NeBHUM NPOMIDKKOM yacy. OfHak
3p06UNK LLe HE 3aBX AW MOCNIAOBHO i 4iTKO. TOMY MPU BU3HAYEHHI
KOHCEHCYaNbHOCTI YM peasibHOCTI LOrOBOPY Ha MpakTuLi Heob-
XigHO BCebiYHO OLiHIOBATN O3HAaKM Ta YMOBW LOroBOpY, nepes-
6ayeHi AK 3aKOHOM, TakK i caMuMMun cTopoHamu. Hanpuknag,
CT. 979 UK, BAKI fa€TbCA BU3HAYEHHA MOHATTA JOr0OBOPY CTpa-
XYyBaHHA, No6ys0BaHaTaKMM YMHOM, LLLO HEe MiCTUTb 6e3nocepes-
HbO O3HaK LW,0A0 Oro KOHCEHCYalbHOCTI YM peanbHOCTI. [poTe
y cT. 983 L|K 3a3HayaeTbCA, L0 AOrOBip CTpaxyBaHHA Habupae
YMHHOCTI 3 MOMEHTY BHECEHHS CTPaxyBa/lbHUKOM MepLIoro cTpa-
X0BOIO NAaTexy, KW, 0 iHWe He BCTAHOB/IEHO A0roBopom. OTXe,
AKLL 0 Nif MOMEHTOM HabpaHHA YNHHOCTI OrOBOPOM CTpaxyBaH-
HS 3aKOHO/aBeLb PO3yMie MOMEHT YKNafleHHS JOr0BOpY, Nepes-
6ayeHnin ct. 640 LUK, TO nOriYHUM € BUCHOBOK MPO HasfABHICTb
npe3yMnuii peanbHOCTI JOFOBOPY CTPaxyBaHHS.

B opnanyHiv nitepatypi, Ak npasuno, 6e33anepeyHo BU3Ha-
I0TbCA peanbHUMK fOroBip peHTH (cT. 731 LK) Ta sorosip AoBiu-
HOro yTpumaHHsa (cT. 744 LJK)3. MigcTtaBoto Ans Takoro BUCHOB-

1Muxaitnenko [. PeanbHOCTb C KOHCEHCYanbHOCTbIO // KO puamnueckasn
npaktuka. — 2004. — Ne 17. — 27 anpens.

2Mpo6neMHi NMTaHHA Y 3aCTOCYBaHHI LMBINIBHOTO i rOCNO4ApPCLKOro
KogekciB Ykpainun. — K.: Pedhepat, 2005. — C. 144,

3LmBinbHe npaBo YkpaiHu / 3a peg. 4. M. WWeByeHko. — T. 2. — K.,
2003. — C. 49—55; LUnBinbHNIA KOAEKC Y KpaiHW: HayKoBO-MpaKTUUYHUIG
KomeHTap. — K., 2004. — C. 212—219.
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Ky aBTopam C/yrye BULLeHaBefeHa KOHCTPYKLiA NMOHATTA LuX
[lOroBOpIB, 3rigHO 3 AKOK OAepXXyBay PeHTW nepegae naaTHU-
KOBi PEHTW Y BAACHICTb MaiHo, a 3a 4OrOBOPOM 0BIYHOTO yTpu-
MaHHS BigyyXyBay nepejae y BnacHicTb MailHO HabyBauesi,
nicns 4oro y HUX BUHUKa Tb BiANoBiAHI 060B’A3KN. OfHakK, Ha
Haw nornsg, Taka nosuyis He MOXe 6YTU MPUIAHATHOK B YCiX
BMNagKax, afXe 3akOH He MICTUTb NPsAMOT 3a60POHU BUNHUTHU
CTOPOHAM TaKWX NpaBOBIAHOCWMH KOHCEHCyanbHUI JOTOBIp.

IHWOM € CUTYyaLis WOA0 AOTr0BOPY AapyBaHHS y HoBoMYy LLK
YKpaiHKu, 0CKiNbKK 3aKOHOAaBeLb BiAMOBUBCSA Bif BU3HAYEH-
HA OTOBOPY flapyBaHHA AK 3aBX/AW peanbHOro, Wwo Mmano mMicue
BLUKYPCP. 3i3smicTy cT. 717 LLK MOXHa giiATn noriyHoro suc-
HOBKY NpoO 3aKpinneHHs npe3ymnuyii peanbHOCTI JOroBopy fa-
pyBaHHS, 3a BUHATKOM BMNafAKiB fJapyBaHHS 3 060B’A3KOM fa-
pyBanbHWKa nepefaTyt B MainbyTHbOMY 064apoByBaHOMY 6e3on-
NnaTHO MaiHo (gapyHOK) y BNacHicThb.

CXO0X0 € cuTyalia Wwono forosopy 36epiraHHsa, Akuii 3a
3arafibHMM NPaBoYMHOM BifNOBiAHO A0 cT. 936 LUK mMae BBaxka-
TUCA peasibHUM, 38 BUHATKOM BUMAaAKiB, KON MOX/IMBE YKNa-
LEeHHS [OroBopy 3 060B’13K0OM 36epiraya 3bepiratu piy, ska 6yge
nepegaHa 36epirayeBi B MainbyTHbLOMY.

3micT cT. 1029 LUK pae gocTtaTHbO MigcTaB BBaXxaTu peasb-
HWM AOroBip ynpaBniHHA MaliHOM. OfHaK LA cama CTaTTsa He
nepewwKogXae CTOPOHaM KOHKPETHOro A4O0roBOpY YNpaB/iHHA
MaiHOM BU3HAYUTW OO0 KOHCEHCYabHUM.

Ockinbkn X BignosigHo fo c1. 1046 LK porosip no3unku €
YKNageHUM 3 MOMEHTY NnepefaHHs rpowei abo iHW KX peyeil,
BU3HAYHWUX POAOBUMW O03HAKaMu, € yci nigcTtaBu Keanigikysa-
TV AOro peanbHUM JOroBOPOM. Afie MPY LbOMY BaXK/INBO Bif f0-
roBOpPY NO3MKMW BILOKPEMIKOBATMN NOT0 PI3HOBUL — KPEAUTHNI
[OTOBIp, AKMIA Mae KOHCeHCYanbHMin xapakTtep (cT. 1054 LK).

3a cT. 1058 LUK y 6aHKiBCbKOT ycTaHOBM BUHWKAE 060B’A -
30K W,040 BMNAaTW BKAaAHMKOBI TPOLWOBNX CYM Ta MPOLEHTIB
UM IHWOTOo goX0oA4y NulWe NiCNA NPUAHATTA Big BKNaAHMWKa 06Yy-
MOB/IEHUX TPOWOBUX CyM. Take nMpaBuao fae nigcraBu gNs
BigHeceHHAa forosopy 6aHKIBCbKOI0 BKaAy A0 KaTeropii peanb-
HWX OOrOBOpIB.

JocnTb CKNagHOK | HEOAHO3HAYHOM € CUTyalis 3 LOroBo-
poM nepeBe3eHHSA, ocKinbkn Hi LUK ¥YPCP, Hi HoBuiA LUK Y k-
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paiHy1 3 LbOro MPUBOAY HE MICTATb NPAMMUX MNOMOXKEHb. Tak,
BignosigHo go cT. 909 LUK YKkpaiHu 3a JOroBOPOM NepeBe3eHHS
BaHTaXy MepeBi3HUK 3060B’A3YETbLCA [OCTABUTU AOBIpEHUI
AOMY BiANPaBHWKOM BaHTaX A0 NMYHKTY NPU3HA4YE€HHSA Ta BU-
[faTn Noro ofepXXyBayeBi, a BignpaBHNK 3060B’93y€eThCA cnna-
TUTK 38 NEPEBE3EHHA BAHTaXy BCTAHOB/EHY NiaTy. 3MIiCT Ha-
BefEeHOT CTaTTi fae NeBHI NigCcTaBy po3rnsgatu TakuMin gorosip
AK KOHCEHCyanbHWil. OfHaK B OPUANYHIWA NiTepaTypi OKpeMmi
aBTOPW BBaXKaKTb NOro peanbHWM, OCKINbKW BigNpaBHUK ne-
pefae BaHTaX MepeBi3HMKY, a OCTaHHIN BUAAE LOKYMEHT, WO
nigTeepaXxye uein hakTl

[Jeuwo no-iHwomy Bupiwye uo npobnemy B. B. Jlyub, AKkuii
[OroBOpY MepeBe3eHHS KOHKPETHOro BaHTaXy po3rnfajae sk
peanbHi, a OrOBOPM NPO OpraHi3aLito nepeBe3eHb — AK KOH-
CeHCYyanbHi, 3 Y4AM MOXHa NOTOAUTUCH2.

€ neBHi 0C061MBOCTI B LbOMY acCneKTi 1 W00 JOroBOpPY ne-
peBe3eHHA macaxupaTa baraxy, 3a AKUM NepeBi3HUK 306081 -
3Y€ETbCA NepeBe3TN Nacaxupa 0 NYHKTY NPU3HAYeHHS, a B pasi
3[laBaHHA 6araxy — Tak0oX [JOCTaBUTM Barax L0 NYHKTY npu-
3HaYeHHS i BUAaTW 1AOro ynoBHOBAaXEHIiN 0cobi, a macaxup 30-
60B’A3yETbCA CNIATUTYW BapTIiCTb NPOT34y Ta BapTiCTb Nepe.e-
3eHHA 6araxy (ct. 910). 3 UbOro BM3HAYEHHA BUNMBAE, LWO
LOTOBIp NepeBe3eHHs MmacaXupa — KOHCEHCyanbHWUiA, a bara-
XY — peanbHUiA, Ha WO BXe 3BepTanacs ypara HayKoBLiB3,

Takunii NigXig y BU3HAYEHHI peasibHOCTI 1 KOHCEHCYanbHOCTI
LOrOBOPY NepeBe3eHb NacaXnpa He MOXXHa NOLWMPOBATK Ha YCi
pPi3HOBMAM NACaXXMPCbKWX MepeBe3eHb, Hampuknag, nepese-
3eHb Y MICbKOMY rpomMajcbKoMy TPaHCNOPTi, Y NPUMICbKUX
efleKTponoisgax, B SKMX MPOi3g nacaXupiB 34IiACHIOETHCS 3
BUKOPUCTAHHAM «MPOT3HUX 6ineTiB», TaNIOHIB i3 HACTYNHUM iX
KOMMNOCTYBAHHAM Yy TpaHCNOPTHOMY 3acobi abo Ha ymoBax
ninbrosoro 6esonnatHoro pexumy (ct. 911 LUK). Nagaemo, wWo
3a TaKMX 006CTaBUH AOTrOBip MepeBe3eHHS nacaXxupa mae BBa-

1UuBinbHe npaBo YkpaiHu / 3a 3ar. pea. 4. M. LeBueHko. — K.: IH
lOpe, 2003. —T. 2. —C. 126.

2M1yub B. B. KOHTpaKTK y NignpueMHuLbKin gisnbHocti. — K.: KOpiH-
KoM IHTep, 2001. — C. 173; LUuBinbHe npaBo YKpaiHn. — K.: KOpiHKOM
IHTep, 2004. —T. 2. —C. 278.

3LuBinbHe npaBo YkpaiHu / 3a 3ar. pea. 4. M. LeBueHko. — K.: IH
HOpe, 2003. —T. 2. —C. 126.
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XaTtuca yknageHum nic/is BUNHEHHS HUM MEBHUX [fill, 30Kpe-
Ma nicna 3aHATTA HUM MicLs B TPAHCNOPTHOMY 3ac06i, KOM-
NOCTYBaHHA Ta/sloHa Tow,o0. TO6TO Yy UMX BUNagKax AOroBip Mae
03HakKu peanbHOCTI. BignosigHo o cT. 52 3akKOHY Y KpaiHu
«Mpo aBTOMOGINIbHWIA TPAHCNOPT» MOMEHTOM YKNajeHHS A0Oro-
BOPY Ha NepeBe3eHHA TakKCci € nocajgka nacaxwupa.

o kaTeropii KOHCEHCYalbHUX MOXHa BifjHECTU TaKOX
WK OHWIA 4OTOBIP, YKNAAEHWUA B MOMEHT peecTpalii wiby abo
B nepiog AiT wnoby (cT. 92 CimeinHOTo Kogekcy YKpaiHun).

MiX TUM, cyyacHa UMBIIiICTUYHA HAayKa MOKMW WO He gana
aflekBaTHOT OLiHKM HoBenam LIK Y kpaiHu WoA0 KOHCEHCYab-
HOCTi Ta peaNbHOCTI UMBIIbHUX AOrOBOPIB.

Tak, M. M. Ci6inboB, €. O. XapuUTOHOB 3a3HavyaloTb, L0 pe-
albHW MPaBOYUH BBAXKAETLCA YKNaAEHUM 3 MOMEHTY nepegadi
peyi, a BifTaK HeAOOUIHIOTb 3MiCcT 4. 2 cT. 640 LK, B sKii
YKNaZeHicTb peanbHOro 4OroBopy NOB’A3YETHCA HE NINLLE 3 Me-
pegayeto BifMOBIAHOTO MaiiHa, a M 3i BUNHEHHAM MEBHOT giil
Takuini nigxig UinKoOmM BuUNpaBAaHWii LN POCIACbKUX
umBinicTie, ockinbky B UK P® (cT. 433) peanbHicTb f0roBopy
MOB’I3YETLCA 3 Nepefayvero nuie peyvein2

XWOHOW, AK Ha Haw Norasag, € no3uyiad TMX aBTopiB, AKI
3AINCHIOTHL NOAIN 4OrOBOPIB HAa KOHCEHCYaNbHI Ta peasbHi 3a-
NIeXXHO Bif TOrO, Y/ € BOHW ABOCTOPOHHIMW YN OAHOCTOPOHHIMY
(B. C. KasaHueB, €. O. XaputoHos, HO. B. LlemoHaeB). Ocob6-
NVBO HAMOMernMBo 06CTOKKTL TaKy TOUYKY 30py €. O. Xaputo-
HoB Ta HO. B. LlemoHaeB), AKi CTBEPAXYHOTb, WO OCKilbKK B
KOHCEHCYa/lbHUX MpaBOYMHaxX MOMEHT YKNafeHHS | MOMEHT
BMKOHaHHA He 36iraloTbcs, a B peaibHUX — 36iraloTbcd, TO
KOHCEHCYya/nbHi [JOrOBOPU 3aX AN € B3aEMHUMU, a peasbHi —
OAHOCTOPOHHIMKN3. Bpa3numBicTb TaKOr0 TBEPAIKEHHS € O4UEBUL-
Hoto. Mo-nepLwe, 3a 3arabHUM NPaBUAOM, JOTOBIp 36epiraHHs
€ peaNibHUM i BOAHOYAC € JBOCTOPOHHIM, OCKinbKy i 36epiray, i
nokfaxopjaselb MalTb NeBHI npasa i 060B’A3kKn (cTaTTi 936,

1luBinbHe npaBo YKpaiHu / 3a 3ar. pea. B. I. bopucosoi 1a iH. — K.:
FOpiHkom IHTep, 2004. — T. 1. — C. 219; LUnBinbHU KOAEKC YKpaiHu:
KomeHTap. — XapkiB: Ogiccein, 2003. — C. 136—137.

20uB.: Xackenbbepr b.J1., PoBHblii B. B. KOHCeHCyanbHble U peanbHble
[oroBopbl B rpaxgaHckom npase. — M.: CtartyT, 2004. — C. 22—25.

3LusinbHe npaBo Ykpainu / 3a peg. C. O. XapuToHoBa, A. |. Apiwnio-
Ka. — Opgeca: Opug. nit., 2005. — KH. 1. — C. 288.
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942, 946, 947, 948 LUK YkpaiHun). Mo-gpyre, AKLU,0 KepyBaTu-
CA MeTOL0/M0ri€E0 BMLLLe3rafiaHx asTopiB, TO MU MOBUHHI Bynu
6 BM3HaABaTW peanbHUMMK YCi LOTOBOPW, SKi BUKOHYHOTHCS B
MOMEHT X yKNafeHHS, Hanpuknag, AOroBopn po3api6HOT um
ApMapKoBOT TOPTiBAi, AOrOBOPU NiAPAAY WOAO Narof>XeHHSs
peyei y NpUCYTHOCTI 3aMOBHUKa, W0 6y10 6 OPUANYHUM HOH-
CEHCOM.

[aneko He 6e3CMipHMM € TaKOX BUCHOBOK P. M. 3amypaB-
KiHOT Npo Te, L0 AOrOBIp HallMy XMUTNa MOXe 6YyTU AK peasb-
HWM, TaK | KOHCEHCYalbHUMM, W0 3a/1eXUTb Bif TOro, K CTO-
POHMN BM3HAYMNM NOPAJOK NOro yknageHHs. AKW0 BOHU BCTa-
HOBMW/IN, L0 LOTOBIP BBaXaTUMETbCA YKNALEHUM 3 MOMEHTY
JOCATHEHHS CTOPOHaMM 3rofu LWOAO YCiX iICTOTHUX YMOB, A0-
rosip 6yje KOHCEHCYallbHUMMU, AKL,0 XX MOMEHT YKNafeHHS
[OrOBOPY BM3HAYEHO Nepefayeto XunTiay KOpUcTyBaHHA — Le
peanbHuin goroeipl Lito Touky 30py nigTpumas B. B. KpuseH-
KO, BBaxatouu, wo LUK gonyckae MOXX/MBICTb BU3HAHHSA CTO-
POHaMM Ha CBili PO3CYA feAKUX BUAIB LOTOBOPIB AK peasbHUX
abo KOHCeHCyanbHMX (4OrOBOpPIB KyniBAi-npogaxy, 36epiraH-
HA, PaKTOPUHTY)2

OfHak Taka no3nyisa cynepeynTb Tiil e cT. 640 LIK (4. 2), 3
AKOT BUMNWUBAE, WO LOrOBIp BBAXATUMETLCA YKIafeHUM 3 MO-
MEHTY MepefaHHa MaiiHa abo BUMHEHHSA NeBHOT Aii, AKW O Ue
nepesbavyeHo akKTOM LMBINbHOTO 3aKOHOAaBCTBA. TO6TO y Uil
CTaTTi peaNibHIiCTb YN KOHCEHCYaNbHICTb He CTaBUTLCHA B 3a-
NEeXHICTb Big po3cyay cTopiH. O4YeBMAHO aBTOpP NPUNYCKAETb-
CA MEBHOT MIAMIHW NOHATH, 3MIIYHOYN BU3HAYEHHA MOMEHTY
YKNafeHOoCTi ,OroBOPY 3 MOMEHTOM AOF0 BUKOHAHHS, IKWUIi CTO-
POHW AiliCHO MalOTb MPaBO BU3HAUYUTK Ha BNaCHUIA po3cyf. IHwa
cnpasa, L0 3aKOHOAaBeLb nepeabayae N9 OKPEMUX BUAIB [0-
rOBOPIB BU3HAYEHHSA X AK peanbHUMU, TaK | KOHCEHCYaNbHU-
MU (LOroBopu fapyBaHHSA, 36epiraHHA, NepeBe3eHHs) 3aeXHO
Bil NOPAAKY TX YKNafgeHHA. TOMY CTOPOHU TYT fAit0Tb NnLIe Y
MeXax, BU3HAYeHNX 3aKOHOM.

TakMM YMHOM, 3a 3aralbHUM NPaBUIOM, LMBIILHO-NPABOBI
[OrOBOPU € KOHCEHCYaNbHUMU, AKLW O iHWe He BCTAHOBMIEHO

1UmnBinbHe npaBo YKpainu / 3a 3ar. peg. B. |I. bopucosoi ta iH. — K.:
KOpiHkom IHTep, 2004. — T. 2. — C. 220—221.

2Mpo6nemMHi NNTaHHA Yy 3aCTOCYBaHHS LMBINIBHOIO i rOCNOAAPCbKOr0
KogekciB Ykpainn. — K.: Peepat, 2005. — C. 144,
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3aKOHOM. KoHCTpyKUia cTaTel LK, BAKMX fat0TbCA BUSHAYEH-
HA MOHATTSA TOrO YW IHWOrO AOTOBOPY i BXWUBAKOTbLCA TEPMIiHM
«CTOPOHa nepegae» abo «CTOPOHa 3060B’A3YETHCA NepefaTu (Bu-
KOHATW)», HE € YUHHUKOM MPUHANEXHOCTI AOTOBOPY [0 KOH-
CEeHCYyanbHOro abo peanbHOro NpaBoOYMHY, a WBMUALWe 3a BCe,
BOHW BKa3ytoTb Ha MOMEHT BUKOHAHHA 4Or0BOPY.

LlmBinbHO-NpaBOBUIA [OroBip BUKOHYE 6aratorpaHHi
DYHKLIT, 3MIiCT AKMX LOCUTb MOBHO i FMMHGOKO AOCNIAXEHO B
LUMBINICTUYHIW Hayui. HayKoBL i cepes pi3HOMaHITHUX DYHKL i
[OroBOpYy B yCiX BUMNaLKax BUAINATb: perynaTUBHY QYHK-
it0, IKa Hagae CTOPOHaM NpaBO Ha BACHWI po3Cyj Bperyno-
BaTy CBOT BIAHOCMHM, BU3HAUYMNTUN NpaBa Ta 060B’A3KM B MeEXaX,
He 3a60pOHEHNX 3aKOHOM; rapaHTiliHy (CTUMYOOYY) PYHK-
Lit0, iKa Yepes 3akpinaeHi B 4OroBopi npasa, 060B’A3KM Ta 3a-
6e3nevyBanbHi 3ac06M (HeyCcTOMKa, 3aBAATOK TOLWL0) CMOHYKAE
CTOPOHW A0 HANMeXHOro BUKOHaHHS AOroBOpYy, M0GiNi3ye iX Ha
LOCATHEHHS BIANOBIAHOTO NPaBOBOr0 Pe3ynbTaTy; OXOPOHHY
(YHKLi0, AKa NONAracy CTBOPEHHI JOrOBOPOM MeXaHi3my npa-
BOBMWX rapaHTili, AKi ynepeg Ky Tb Bif NOpyLeHb NpaB CTOPIH
HUMW caMUMK Ta TpeTiMu ocobamu, ay pasi iX NOpyLIeHHA —
YMOX/IMB/IOOTb 3aCTOCYBaHHA CNOCO6IB 3aXMCTY MNOPYLIEHUX
npas, nepefb6ayvyeHnX LOroBopomM abo 3aKoHOM. Came Ui PyHKU T
Halbinbl penbe)HO BM3HAYalOTb NPaBOBY ponb gorosopy. B
6aratb0x BMMagkax B OPUAUYHIN niTepaTypi nopsag 3 TepMmi-
HOM «(YHKLIA LOFOBOPY» BXWBAKTHCA «POJib», «3HAYEHHS
[OroBopy». Y 3B’93KYy 3 MM B. B. /lyub 3a3Ha4uB, W0y PYHK-
LifiX 4OTOBOPY NOEAHYOTLCA BUAB FOMIOBHMUX LifIel NPU3HAYEH-
HA [OroBOpPY Ta AOro BM/AMB Ha CYCNiNbHI BifHOCUHUL

Unmano aBTopiB 4al0Tb PO3WMPEHNI Nnepenik PyHKLUIA fo-
ropopy. Tak, B. B. lyub 1a O. O. KpacaB4nKoB BUINAOTb
iHiLIaTUBHY, NPOrpaMHO-KOOPAWHaUIiliHY, iHDopMaLiiHy, ra-
paHTiNHY (3abe3neyyBanbHy), 3aXUCHY GYHKLIT2

Jani niwnn y dpopmyBaHHi nepeniky yHKLUin gorosopy npea-
CTaBHMKW HayKW rocnofapcbkKoro npasa, AKi KnacuikywTb yci

1UmBinbHe npaBo YkpaiHu / 3a pea. O. B. Azepu, H. C. Ky3HeyoBoi. —
K.: KOpiHkom IHTep, 1999. —4.1. —C. 721.

2LlusinbHe npaBo Ykpaiun / 3a ped. O. B. A3epu, H. C. Ky3HeuoBoi. —
K.: FOpiHkom IHTep, 2005. — KH. 1. — C. 635; Kpacasuukos O.A. Npax-
[laHCKO-NpaBoBO foroeop // paXaaHCKO-NpaBOBOM AOrOBOP W ero yHK-
uum. — Csepgnosck, 1980. — C. 16.
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(hYHKUITHa3aranbHi, cnewianbHi Ta KOHKPETHI, AKi, B CBOKO yepry,
petanisytoTbl Hanpuknag, B. C. LWep6uHa, Kpim BuLLe3a3Have-
HUX N’ATW PYHKLIWA, Ha3MBae PyHKLii NpaBoOBOro 3acoby peanisauii
[epXaBHUX 3aMOBJ/IeHb, NPaBOBOr0 IHCTPYMEHTA feLleHTpanizosa-
HOro 3aco0y niaHyBaHHA rocnofapcbKoi 4isgbHOCTI Ta iHA

Be3yMOBHO, MOXHa HaBOAMTU A iHWI YUCAEHHI GYHKLIT,
ane, Ha HaWy AYMKY, HalBaXX/MBILW O (PYHKLIED JOrOBOPY €
3abesneyvyeHHa obiry matepiabHUX Ta NEBHUX HemMaTepiabHUX
6nar y cycninbcTBi.

1.2. Tpobnemn NOHATTA LOroBipHOro npasa YKpaiHu

Ha nepwwin nornag, ocobnnemux npo6sem y BU3HaA4YeHHI no-
HATTA LOrOBIPHOro npasa, Pi3HOMAHITHUM MUTAHHAM AKOro
MPUCBAYEHI TUCAYI HAYKOBUX Mpalb, HE MOXe iCHYBaTu B LU-
BiNiCTUYHINA niTepaTypi. OfgHaK Hacnpasfgi ue He Tak. lMo-nep-
Wwe, NpegMeToM UUBINICTUYHUX JOCNIAXKEHD (DAKTUYHO CNYyry-
I0Tb He NP06/EMU JOTOBIPHOIrO NpaBa K TaKoro, a npobnemu
LUUBINbHO-NPABOBOro AOr0OBOPY Ta OKPEMMX MOro pi3HOBUAIB.

HaBiTb BUAaTHI Cy4YacHi pociiicbKi LumBinictu, aBTopu cepii
HayKoBUX npaub «JorosopHoe npaBo»3 M. |I. bpariHcbkuii Ta
B. B. BiTpSHCbKWiA, AKi, HaXXaflb, B3arani He TOPKHYAUCA NPo-
6/1eM NOHATTA JOrOBIPHOro NpaBa Ta oro mMicus B cMCTEMI LK-
BibHOTO NpaBa, Haganu nepesary AOCNIAXEHHIO Npobaem Lm-
BifIbHO-NPaBOBOro LOroBopy. BifACyTHI JocnifXeHHs LUxX Npo-
6nemM i B YKpaiHCbKIilA UMBINICTULI, B AKIA AOCNIAHMKMN
30CcepedyKyBanun CBOK yBary nepeBa)KHO Ha aHani3i 4OroBipHMX
3060B’A3aHb4 Ta OKPEMMUX BUAIB LUBINbHO-NPAaBOBUX AOT0-

1l epbuHa B. C. locnogapcbke npaBo Ykpainn. — K.: ATika, 1999. —
C. 154; CemeycoB B. A. D yHKLMMN X0351ACTBEHHOTO Aorosopa. — N pKyTCK,
1979. —C. 83.

2Ulep6uHa B. C. Tam camo. — C. 154—155.

34uB.: bparuHcknit M. N., BuTpsaHckunii B. B. loroBopHoe npaBo: O6-
wue nonoxenma. — M.: Cratyt, 1997. — 682 c.

430608B’3a/lbHe MpaBo: Teopis i npakTuka. HaB4y. NoCi6HUK Anda cTy-
fLeHTiB topug. By3iB i pak. yH-TiB / O. B. 3epa, H. C. Ky3HeyoBa, B. B. /lyub
Ta iH.; 3a 3ar. peg. O. B. A3epn. — K.: KOpiHkom IHTep, 1998. — 912 c. bog-
Hap T. B. BUKOHaHHA AOroBipHMX 3060B’A3aHb Y LMBiNbHOMY npaBi. — K.:
KOpiHkom IHTep, 2005. — C. 272; T'pua>kyk 4. M., OniitHuk B. O. 3acTaBa
K cnoci6 3abesnevyeHHA BUKOHaHHA 3060B’13aHb. — K.: OpisHu, 2002, —
324 c.; Ko O. 0. MNepexig npas KpegnTopis: IcTopis. Teopisi. 3aKOHOAABCTBO. —
K.: KOpiHkom IHTep, 2002. — 160 c.
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BOpiBLl Y 3apyb6iXXHMX NpaBOBMX CMCTEMaxX [OroBip po3rnd-
[0aeTbCA AK LEeHTpanbHUIi IHCTUTYT 3000B’A3a1bHOT0 Npasa2
Taki TeHA4eHUITy BOCNigKeHHI npobaem LUBINbHOIO NpaBa
He CMPUANN BUABNEHHIO 3arafbHOTEOPETUYHUX 3acaj A0roBip-
HOro MpaBa, BU3HAYEHHIO IOF0 MicUA y CTPYKTYPI LUBINbHOTO
npasa. BpewTi e He 403BOMINIIO YiTKO BU3HAYUTMW NPaBOBY Npu-
poAy LOroBOpiB, BPErynb0OBaHWX HOPMAaMM iHWKUX rany3sel 3a-
KOHOJaBCTBa, Hanpukaajg, rocnofapcbkoro, 3eMenbHOTrO,

1KysHeyosa H. C. MoapsagHble 4OroBopbl B UHBECTULMOHHON feATeNb-
HocTu B cTpouTenbcTBe. — K.: HaykoBa fymka, 1993. — C. 157; XX uinH-
KoBa M. B. BpauHblin goroBop. — XapbkoB: KcunoH, 2005. — C. 173; bes-
Kny6uii I. A. BaHKiBCbKi NpaBouYMHu. LinBinbHO-npaBoBi npo6nemn. — K.:
KwuiscbKuii yHiBepcuteT, 2005. — C. 378; binoycos €. M. [lorosip cTpaxy-
BaHHA rocnojapcbKux pusnkis: ABToped. AUC. .. KaH[. OPUL. HayK. —
XapkiB, 1997. —16 c.; XXykos |. M. [loroBip Ha BigKpuUTTA Ta 06CNyrosy-
BaHHA 0aHKIBCbKOro paxyHKy: ABToped. ANC. .. KAHA. OpuA. HayK. — [lo-
Heubk, 1998. —17 c.; lemuyeHko H. C. lorosip KyniBni-npofaxy 06’eKTiB
npuBaTtu3auii (Ha MmaTepianax ap6iTpaXHOT NpakTUKN Y KpaiHu): ABToped.
auc. ... KaHg. opug. Hayk. — K., 1999. — 20 c.; Bakynosuy E. B. lorosip
OpeHAW TpaHCNOPTHMX 3acobiB: ABToped. ANC. .. KAHA. OPUA. HAYK. —
XapkiB, 2002. —19 c.; fiikoscbka |.A. [lorosip NoBiTPAHOro YapTepy y
MiKHapogHOMY NpMBaTHOMY npaBi: ABToped. AUC. ... KAHA. OPUA. HAYK. —
K., 2002. —19 c.; Onwxa B. I'. LUuBinbHO-NpaBOBWil [Or0OBip: NOHATTS,
yYHKUIT Ta cuctema: ABToped. AnC. ... KaHg. opug. Hayk. — K., 2003. —
20 c.; CmoTpoB O. I. joroeip wo40 0NNaTHOro HafaHHA MeAUYHNX NOCAYT:
ABTOped. Anc. ... KaHA. opug. Hayk. — Xapkis, 2003. — 20 c.; BpyHbA. T.
[oroBip opeHAmn 3eMeNbHUX AiNIAHOK CiNlbCbKOTOCNOAapCbKOro Npu3HayeH-
HA: ABTOped. AnC. ... KaHA. pufi. Hayk. — Xapkis, 2003. — 15c.; Kunum-
HUK 1.1. Oco611BOCTI NPaBOBOro peryat0BaHHA 4Or0BOPY KOMEpPLiiHOT KOH-
uecii (hpaHuyansuHry): Astoped. AnC. .. KaHfi. opua. Hayk. — Xapkis,
2003. —22c.; UipaT I'. B. joroBip hpaH4yainsuHry: Astoped. AncC.... KaHA.
topua. Hayk. — K., 2003. — 22 c.; MonTaBcbKuit O. B. LOoroip MOpcbKoro
areHTyBaHHA: ABToped. AUC. .. KaHA. Opua. Hayk. — Xapkis, 2004. —
20 c.; AnaHactok M. IN. Oorosip peHTn: ABTOped. ANC.... KAHA. OpUA. HayK. —
XapkiB, 2004. — 18 c.; fos6iin C. M. JoroBip oxopoHn MaiHa: ABToped.
AncC. ... KaHf. topug. Hayk. — Xapkis, 2005. — 19 c.; N'pamaubkuit E. M.
[orosip 36epiraHHs y uuBinbHOMY npasi: ABToped. AUC. .. KaHf. Opua.
Hayk. — K., 2004. — 20 c.; Ma3ypeHko C. B. CnagkoBuii foroBip y uu-
BilbHOMY MpaBi YKpaiHu: ABToped. AuUC. ... KaHA. opua. Hayk. — Ogeca,
2004. —20c.

20CHOBHbIE UHCTUTYTbI FPaXK4aHCKOro npaBa 3apy6eXHbIX cTpaH. — M.:
HOPMA, 2000. —C. 1—12, 311.
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cimeliHOro. HatomicTb AOCMTb aKTMBHO BMU3Ha4yanucs 3arafb-
HOTEOPEeTMYHI acnekTu 3060B’A3aNbHOT0 NpaBa, a JOrOBipHe
npaBo BM3HABaN0CA NepeBaXHO AK Oro cknagoBa yacTuHa.

Barato B 4OMYy CTOPOHW MOXYTb CaMOCTIAHO BU3HA4YNTK
3MICT OrOBIpHUX BiJHOCUH MiXK HUMU. He3Baxkatouu Ha Le, 3a-
KOHOJaBCTBO Y KpaiHu yaBnse cob0l0 BeNMYe3HUii MacuB npa-
BOBMX HOPM, L0 3a6e3Meyy0Tb HOPMaTUBHE pPeryiloBaHHA A0-
roBipHMUX BiAHOCWH. B 06’EKTMBHOMY PO3YMIiHHI LA CYKYMHICTb
NMpaBoOBMX HOPM MAaeE CBOK CUCTEMY, AKa MOBUHHAa NocigaTun nes-
He Micle B CTPYKTYpi LUBINbHOro npaBa Ta 3aKOHOAaBCTBA.
MepeBa)KHayacTUHA HOPM, LLO PEFYNHOOTb AOTOBIpHI BigHOCK-
HU, 6e3yMOBHO, 30cepekeHa B LLK Y kpaiHun. BofHouac Jocuthb
3HAYHa KifIbKiCTb TaKUX HOPM MicTUTbCA B FTK Y KpaiHu, KTM,
MoBiTPAHOMY KOAeKCi YKpaiHu, iHWOMY TPaHCMOPTHOMY 3a-
KOHOAaBCTBI, 3eMeNbHOMY Kofgekci YkpaiHu, CimeinHOMYy KO-
LeKci YKpaiHN Ta iHW WX KOAUMIKOBAHUX 3aKOHOLaBUYNX aKTax
Ta OKpPEMUX 3aKOHaX. BigTak HeO6XiAHO YiTKO BU3HAUNTK Mpa-
BOBY MPUPOAY LMX HOPM Ta iX MicLe B CTPYKTypi NnpaBoBOi cuc-
TeMun Y KpaiHu.

B topnagnyHiin Hayyi, y TOMY 4Yucni UMBINICTUYHIA, Tpagu-
LiIMHMM € NoAiIN NpaBOBOT CUCTEMM Y KpaiHW Ha CaMOCTIlHI ra-
ny3i npasa, AKi CTaHOBAATb CAMOCTIWHI, WiNiCHI A CTPYKTYpPHO
3aBepLleHi nigcucTteMun NPaBoBOro peryatoBaHHA OLHOPIAHUX
cycninbHUX BifHOCMHL B 0oCHOBI noginy cuctemun npasa Ha ra-
Nny3i npaBa fexaTb BiANOBIgHI CUCTEMOYTBOPIOOYI YNHHUKMN,
AKMUMMW € NpeiMeT Ha METO/ NPaBOBOro perytoBaHHA Bignosia-
HOT KaTeropii cycninbHUX BigHOCUH. pK LbOMY OCTaHHIM Ya-
COM BifJHOBNEHO NoAin yciei NpaBoBOT CUCTEMMN Y KpaTHU Ha Ny6-
NiyHe i NnpuBaTHe nNpaso, WO LUiNKOM BignoBigae npuHumMnam
nobypnoBu CBITOBOT NpaBoBOi cuctemu. NMy6aivHOMY NpaBy npu-
TaMaHHi, 30Kpema, BNajHo-po3nopsaayi 3acaau, 4is sKnux obo-
B’A3KOBa A/19 YCiX CYy6’eKTiB i CTOCY€eTbCA AepxaBHMX abo cyc-
NinbHMX iHTepeciB. LLLogo npuBaTHOro npaea, 10 Hainbinbw yc-
TaneHow | NPUAHATHOK € AYMKa, WO BOHO CTAaHOBMUTb
CYKYMHICTb NPaBOBUX HOPM, AKi 3a JONOMOIroK AUCNO3UTUB-
HOro MeToay peryntoTb BIAHOCUHN, 3aCHOBAHI Ha OPUANYHIN
PiBHOCTI, BilbHOMY BO/IEBUSABAEHHI 1 MaliHOBIN He3aneXHOCTI

1 [eTanbHile npo cTpyKTypy npasa auBs.: Anekcees C. C. CTpyKTypa

coBeTcKkoro npaea. — M., 1975. — C. 32—42.
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TX YYaCHMKIB, AKi (DaKTUYHO 3aKPiNnao0Tb CUCTEMY HOPULUY-
HoOT fleueHTpanisayiil Ak sgano 3azHauus O. O. Mepexko, npu-
BaTHe NPaBO MOXHa BU3HAYUTU AK CUCTEMY «TOPU3OHTANbHUX»
npaBoBiAHOCUH, AKi 6a3ylTbCA Ha NMPUHLMUNAX CBOGOAM i
piBHOCTI, a Ny6/NiYHe —AK CUCTEMY «BEPTUKaNbHUX» NPaBo-
BifJHOCWH, No6yL0BAHMNX 3a MPUHLMUNOM iepapXil, NaHyBaHHA i
nignopagkyBaHHA, a BiATaK B OCHOBI MPMBATHOro npasa 3a-
KNnafeHo MeToL KOOPAMHaLii BONEeBMABNEHb Cy6’EKTIB, & B OCHOBI
ny6ni4HOro npaBa - MeTof «CybopaMHauii», 3a AKUM HOpPMU
npaBa «HaB’A3YKTbCA 3BEPXYy»2 HUHI Hi Yy KOTO He BMHWKAE
CYMHIBIB, WO UMBifIbHE NpaBo - Le npuBaTHe npaso. binblwe
TOrO0, UMBiNbHE NPABO € (hYHAAMEHTOM YCbOr0 MPMBaTHOIO Mpa-
Ba, A0 IKOT0 HanexaTb TaK0X CiMeliHe, TpyA0Be NpaBo. 3aranb-
HOBM3HAHWM B HOPUANYHIA HaylUi € npaBuI0 NpPO MOAIN rany-
3eli npaBa Ha BigMOBIAHI MPaBOBi IHCTUTYTK, SAKI MOKANKAHI
3abe3neynTn B Mexax Tiel Yn iHWOT ranysi BifHOCHO camMo-
CTiliHe BperyntoBaHHA NeBHOI ranyseBoi 4YacTUHWU BiHOCUH
Bi4NOBIAHOK rpynot cnopigHeHnx HopM3. Y UMBiINbHOMY Npasi
TaKUMUN HOPMaTUBHUMU YTBOPEHHAMM € iIHCTUTYT NO30BHOT 1aB-
HOCTI, IHCTUTYT NpeACTaBHULTBA, IHCTUTYT NpaBa BNACHOCTI,
iHCTUTYT 3000B’A3aNbHOT0 NpaBa, IHCTUTYT CNaAKOBOTO Npasa.

OcCTaHHIM YyacoM JOCUTb aKTUBHY MiATPUMKY BUEHUX OTPU-
Mana ifes iCHyBaHHA nigranyseii npasa4, AKi MOXYTb 06’¢AHY-
BaTW KiNbKa NpaBoBUX IHCTUTYTIB. Ha gymKky B. |. Bopucogoi,
Yy UMBINbHOMY MpaBi HEO6XIAHO BUAINATK N’ATb nigranysei:
0COo6UCTI HemanHOBI nNpaBa i3nyHOT 0COOM; NMPaBO BAACHOCTI
Ta pevyoBi MpaBa Ha Yy>Xe MaiHO; NpaBo IHTENeKTyanbHOT Bnac-
HOCTI; 3060B’13a/IbHE NMPaBO; CNafgKoBe NpaBo5 ®akTUYHO, aB-
TOp MaliXe BCe LUBiNbHE NpaBo (KPiM 3arafibHWX MOMOXEHb)

1AwuB.: MokpoBckuii 1. A. OCHOBHbIE MP0O6eMbl FpaX4aHCKOro npaBa. —
M.: CrartyT, 1998. — C. 39—40.

2Mepe>kko A. A. loroBop B YacTHOM npaBe. — K.: KOcTuHmnaH, 2003. —
C. 11.

340knagHo npo ue amB.: Anekcees C. C. CTpyKTypa COBETCKOro rnpaea. —
M., 1975. — C. 32—42; Kepumos [l. A. dunocodhckue npobnembl npaBa. —
M.: Mbicnb, 1972. — C. 288.

4LlmnBinbHe npaBo Ykpaiuu / 3a 3ar. pea. A. M. LLeBuyeHko. — K.: Bu-
AaBHMUMiA fim «1H KOpe», 2003. —T. 1. — C. 17.

5L mBinbHe npaBo Y kpaiHu / 3a peg. B. I. bopucosoi Ta iH. — K.: FOpiH-
KoM IHTep, 2004. — C. 27.
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noginuna Ha nigranysi. OyeBMaHO, B OCHOBY TakKol Knacudgi-
KauiiB. |. bopucoBanoknana CTpyKTypHy nobyaoBy HoBoro LIK
Y KpaiHu, aKnUii CKNajaeTbCsa 3 WeCcTU O4HOMMEHHNX KHUT. Taka
Knacudgikayia nigranysei U4MBiNbHOro npaBa Mae NMpaBo Ha
iCHyYBaHHA AK HayKoBa ifles, ane BOHa He 6e3cnipHa, aj>e Bu-
3HaHHSA aBTOPOM CMNajKOBOro npasa Migrany3s3to auile Ha Til
nigcrasi, WO BOHA 06’¢4HYE IHCTUTYT cnagKyBaHHS 3a 3aM0Bi-
TOM Ta IHCTUTYT cnajKyBaHHA 3a 3aKOHOM, He Mae nig cobor
[OCTAaTHLOTO NPaBOBOro MNIATPYHTA. AK HaM BBaXXaeTbCA, NOAIN
CNajKoBOro nNpaBa Ha ABa NPaBOBUX IHCTUTYTU € WUTYYHUM, OC-
KiTbKW YCi HOPMMW Haf3BMYaNHO TICHO MOB’A3aHi MiX C006010,
perynioTb abCONOTHO OAHOPIAHI BIAHOCUHY cnafKyBaHHA, a
perynioBaHHA cCnafKyBaHHA 3a 3aKOHOM Ta 3a 3anoBiTOM He
MICTUTb NPUHLMNOBUX PO3BIXKHOCTEN Yy MeTOAax NMPaBOBOro
peryntoBaHHA.

HepocTaTHbO aprymMeHTOBAHOM € MO3MLis aBTopa Wopjo
CTPYKTYPHOT No6yno0BM 3060B°A3a/IbHOr0 npaBa fAK nigranysi
LMBINbLHOTO NpaBa, AKa MAaE BKAOYaTW IHCTUTYT LOTOBIPHOIO
npaBa (LOroBipHMX 3000B’A3aHb), AKMWI, Yy CBOK 4epry, no-
LINA€TbCA Ha CyBIHCTUTYTU. Cuctema nobyaoBm 3060B’I3aMb-
HOro nNpaBa Ta MiCLe Y HbOMY A0r0OBIpHOro NpaBa BUMarae 4oK-
nagHoroaHanisy. Mogi6Hy TouKy 30py BUCNOBUAaTakoxX A. M. L eB-
YeHKO, fiKa nigrany3saMu LUBINbHOrO NpaBa BU3HAE: peyoBe
npaBo, 3aCHOBaHe Ha NMPMHANEXHOCTI peyeil; 3060B’A3anbHe
NpaBo, B SIKOMY 30CepeXeHi BCi iIHCTUTYTK, WO CTOCYHThCH
06iry, a Tak0X HeAOroBipHi IHCTUTYTW; BUKIOYHI NpaBa, ge
po3rnAfawTbCa NMUTAHHA BUKOPUCTAHHA HemaTepianbHUX
006’€KTiB, AKi € pe3ynbTaTOM TBOPUOT AiANbHOCTI; cnajgKoBi npa-
Ba; ocobucTi HemaliHOBI npaBal

3a pagsHcbKOro nepiogy 3060B’a3afbHe NpaBo BBaXKanocs
HanbinbW WM NPaBOBMM IHCTUTYTOM, KW CKlajaBcs i3 3a-
raNbHUX HOPM Ta IHCTUTYTIB WOAO0 YCiX BUAiB 3060B’A3aHb i
crneuiafbHUX HOPM Ta iIHCTUTYTIB WOLO OKPEMUX BUAIB BifHO-
CMH2 3a Takux 06CTaBWH HE3PO3yMiNol0 YABNAETLCA B3arani
poO/ib A4OTOBIPHOrO NpaBa, SKe He MOXe OyTW BU3HAHWUM HaBiTb

1lueinbHe npaBo Ykpaiuu / 3a 3ar. pea. 4. M. LeByeHko. — K.: Bu-
faBHWMuYnin Oim «lH FOpe», 2003. —T. 1. —C. 16—17.

2CoBeTcKoe rpaxpgaHckoe npaso / 3a pea. O. A. KpacaBunkoBa. — M.:
Bbicwasa wkona, 1968. — T. 1. — C. 30.
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NpaBOBUM iHCTUTYTOM. MogibHa Touyka 30py nmogindanaca i
IHWWUMWN pagsHCbKMMMKN BYeHMMML [euio BiAMiHHY Mmo3unuito
3aiimaB 0. C. lothdpe, SKMit BiB MOBY NP0 iHCTUTYT 3060B’a3a/b-
HOro npasa, a He Npo 3060B’A3a/bHE MPaBO K CaMOCTINHWNA
NpPaBoOBUIA IHCTUTYT2

Tak, He BUKIMKAE XXOAHOI0 CyMHIBY BU3HaHHA 3060B’A3ab-
HOro mpasa NiAgranysso LUBINLHOTO npaea. BrnacHe, uei dakT
BU3HAETHLCA BINbLWICTIO LMBINICTIB cyyacHoro nepiogy3. MNpoTtu
TaKoT KOHUenuii BaXXKO 3amepeynTu, agXxe AiNcHo HopMu LLK
YPCP 1963 p. i Hopmu LUK Y kpaiHuu, wo speryntoanu 30608’ -
3anbHi BIZHOCWUHMW, CTAHOBAATb (PAaKTUUYHO HaNbiNbWYy NUTOMY
Bary, MOPiBHAHO 3 iHW MMU CYKYMHOCTAMMW NPaBOBMUX HOPM. Ane
He MO>KHa 3anepeyyBaTy i TOM PaKT, L0 3a TAaKOro nigxoay npu-
HUXYETbCA POJib AOTOBIPHOTO Npasa, AKe 3B04UTLCA A0 BU3HAH-
HA AOro 3BUYaliHUM NMPaBOBUM IHCTUTYTOM. Tak i3 696 cTaTtel,
LLL0 3aranoM peryntorTb 3060B’a3anbHi BigHOCKMHK, 517 cTaTel
NMPUCBAYEHO 3araibHUM NONOXKEHHAM NPO LOTOBIP Ta OKPEMUM
BMAAM A0roBopiB. Bxe Le came no cobi € nigcTaBoo gnsa nepe-
OCMMWCNEHHA Micusa AOrOBIpHOro nNpaBa B 30060B’A3aNbHOMY
npagi. 3Ha4YMMIiCTb AOTOBIPHOrO Npaga 3araaom y LUBINbHOMY
npasi Ta BaromicTb CYKYMHOCTi JOrOBIPHO-PEry/II0I0YNX HOPM
[aloTb HaM nigcTasy NigBULLUTM Micue AOTOBIpHOro npasa B
nigranysi 306os’a3anbHoro npasa. Nagaemo, wo yci Hopmu LK,
AKi BMiWeHi B rnaBax 52 «[MOHATTA Ta YMOBU A0roBopy», 53
«Y KnafleHHs, 3MiHa i po3ipBaHHSA A40roBOpPY», B PO34iNi TpeTb-
omy «OKpeMi BUAM 3060B’A3aHb», a TAKOXX HOPMM LLOAO AOTO-
BOpPiB, pO3MilleHi B iHW KX aKTax 3akKoHOJaBCTBa Y KpaiHu,
MOXYTb BYTW LiNKOM 3aKOHOMIPHO 06°€fHaHI B reHepanbHui
IHCTUTYT [OroBipHOro npasa, A0 CKNagy fAKOro BX0AATb
BiAMOBIAHI rPpyNuM LUBINbHO-NPABOBUX HOPM, AKi BU3HAYAKOTb
0CO6/IMBOCTI peryntoBaHHS OKPeMMUX BUAIB AOTrOBIpHMX BifgHO-

1CoBeTckoe rpaxgaHckoe npaso / Mog peg. 4. M. F'eHknHa. — M.: oc-
topusgat, 1961. —C. 12.

2Wohpe O. C. CoseTcKoe rpaxkjaHckoe npaso. — M.: KOpug. nuTt., 1967. —
C. 72—73.

3/AwvB.: MpaxpaHcKoe nNpaBo YKpauHbl / Mog pea. B. @. Macnosa. —
XapbkoB, 1996. — C. 26; XapuToHoB E. O, CaHnaxmeTosa H.A. ['pax-
faHckoe npaBo. — K.: A.C.K., 2001. — C. 23; LiuBinbHe npaBo Y KpaiHu /
3a peg. O. B. A3epu, H. C. Ky3sHeyoBoi. — K.: KOpiHkom IHTep, 2005. —
Kh. 1. —C. 30.
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CuH (KyniBai-npogaxy, MaliHOBOrO Haimy, NigpaAy Towo) Ta
YTBOPHOKOTb BifHOCHO aBTOHOMHI NPaBOBi IHCTUTYTU, WO PYHK-
LIOHYIOTb Y MeXXax FreHepasbHOro iHCTUTYTY AOrOBIPHOIO
npasa. [na 3py4HOCTI HayKOBOro aHani3y TaKi IHCTUTYTH
YMOBHO MOXXHa HasBaTu KBasiiHCTUTyTamu. OfHaK Ha LbOMY
nobygoBa CUCTEMM JOrOBIPHOTO NpaBa He 3aBEepPLIYETbCS, OCK-
iNbKN B MeXax TOro Y iHWOro NpaBoBOr0 iIHCTUTYTY MOXYTb
LiSsTU neBHI CYBGIHCTUTYTM (nigiHcTUTYyTN). Hanpwuknag, y
KyniBni-npogaxy TakKum Cyb6iHCTUTYTOM MOXe BBaxaTucs
Jorosip po3gpi6bHoi Toprieni, B Hailmi (opeHpi) — npokar,
NI3UHT, No3nYKa.

HaBefeHe He CynepeynTb HAYKOBUM MOTAs4aM Npo npaBoBi
IHCTUTYTK. B UMBINICTUYHII Hayui chopmyBanuncs B LiIOMY
ycTaneHi nornagu WoAo NOHATTA NPaBoOBOro iHCTUTYTY, fKI,
0flHaK, He BiA3Ha4yal TbCs BENNKMUM pO3MaiTTAM. AKLWO iX y3a-
raibHUTU, TO BOHU 3BOAATHLCS 40 TOrO, WO LUBINbHO-MPaBOBUIA
IHCTUTYT € NEBHOI CYKYMHICTIO LUBINbHO-NPABOBUX HOPM, LU0
perynioTb NeBHY CNOPiAHEHY 30BHIWHbLO | BHYTPIWHbLO KaTe-
ropito LMBI/IbHO-NPaBOBUX BiZHOCUHL, abo NeBHI rpynu LnBinb-
HO-NPaBOBWX HOPM, WO PErynO0Th OAHOPIAHI BIAHOCUHUZ,
Towo. HaBefAeHi BU3HAUYEHHS 6€3yMOBHO POpPMasbHO € NpaBUb-
HUMMK, ane MIiCTATb HAaATO Mano 3MICTOBHOT iHpopMmauUil, sika 6
L03BONMNAYITKO BU3HAYATU Ty UM iHWY KOHKPETHY rpyny npa-
BOBIifHOCMKH. MoCTae TaKOX NWTAHHA WOA0 CTyneHsa iX OAHO-
pigHocTi. OfHaK y 3anponoHOBaHIN peagaKkLUii HaBeAaeHi BU3Ha-
YEHHA MPaBOBOro IHCTUTYTY HE MOXYTb faTu BiANOBigi Ha Ui
NMUTaHHA. He cnpuse ubOMy TaK0X aHasi3 npayb POCINCbKMX
topucTtis. Hanpuknag, H. [I. €ropoB CTBEpPAXYE, WO Nopsag i3
3araibHUMU POLOBMMM O3HAKaMu CYCMifbHI BiAHOCUHMK, WO
BXOL4ATb A0 MpegmMeTa LUMBIbHOIO NpaBa, XxapakTepun3yThes
cneyndiyHMMmM 0Co6NMNBOCTAMM, AKI 3yMOB/OKTh BHYTPILIHIO
CTPYKTYPHY AudepeHyialito LMBINbHOro npasa 3 Noginom ix
Ha nigranysi ta iHCTUTYTV npaBa3. | 3HOBY X Yy UMX BUNAaLKax

1UmBinbHe npaBo Ykpaiuu / 3a peg. O. B. A3epu, H. C. Ky3HeyoBoi. —
K.: KOpiHkom IHTep, 2005. — KH. 1. — C. 29.

2LlnBinbHe npaBo YkpaiHu / 3a pea. Y. H. AzimoBa Ta iH. — XapkiB:
Mpaso, 2000. — Y. 1. — C. 20; LuBinbHe npaBo Y KkpaiHu / 3a 3ar. pef.
B. I. bopucosoi 1a iH. —K.: FOpiHkom IHTep, 2004. —T. 1. — C. 26 Ta iH.

3 paxpaHckoe npaso / Mog pea. A. M. Cepreesa, FO. K. Tonctoro. —
M.: MpocnekT, 1999. — 4. 1. —C. 23.
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Ba)XKKO BigHaWTW KpUTepii 4na noginy uMBinbHOro npaea Ha 3a-
3HAYeHi CYKYNHOCTI LMBIiNbHO-MPaBOBUX HOPM, OCKIiNlbK/ B Ha-
BElEHOMY He MPOMOHYETbCH AKICHA XapakKTepucTukKa Takux
OLHOPIAHUX BIJHOCKH.

AK Ha Hal nornsag, N8 BUpilWeHHsA Npo6i1eMn BU3HAYEHHS
CYKYMHOCTI MPaBOBMX HOPM, L0 MAE HOPUAMNYHE NPAaBO BBaXa-
TUCA MPaBOBMM IHCTUTYTOM LUBIILHOTO NpaBa, HEO6XiAHO BCTa-
HOBUTW HafABHICTb Y HUX BiAMNOBiAHUX 03HAK. AK BipHO Bifi3Ha-
yms B. ®. AkoBnes, UMBiNbHE NMPaBO BXOAUTb O PO3BUHYTOI
NpaBoBOT CUCTEMU, B AKIW CKNanMcad HOPMMU Ta IHCTUTYTW BU-
COKOrO CTyneHs y3aranbHeHHAL 3po3ymino, wo ue 34e6inbwo-
ro CTOCY€ETbCA IHCTUTYTIB 3arasbHOT YaCTUHW LLMBINbHOIO Nnpa-
Ba AK-OT: MPaBOCYO6’EKTHICTb YYaCHMWKIB LUBINbHUX MpaBo-
BiJHOCWH, NMpPaBOYMHWN, NPeLCTABHULTBO, NPaBO BJIACHOCTI,
No30BHa AaBHICTb TOW,0. Bn3Hatoum 3060B’93anbHe NpaBo nNif-
ranay3ssto, OCKilbKW B Hili 6arato HOpPM 3arajbHOro xapakTepy,
T. I. InnapioHoBa 3BepTae yBary Ha Te, W0 O HbOr0 BXOAATH
IHCTUTYTU KOHKPETHOro 3MicTy i, BiAMNOBIAHO, IHCTUTYTH i
nigranysi B LMBiNIbHOMY NpaBi BUAiNATLCA abo 3a npegmeT-
HUM ab0 3a PYHKLiOHANbHO-CNY>XO60BUM KpuTepieM2 Taky Tesy
MOXHa MPUAHATM A0 yBaru i, AKWO i PO3BUHYTU, TO MOXHa
LIATN BUCHOBKY, W0 B 3060B’A3a/1bHOMY NpaBi € 3arasibHO-pe-
rYyNATUBHI HOPMW DYHKLIOHANbHOIO NPU3HAYEHHS, NOLWKPIO-
BaHi Ha BCi BUAM 3060B’A3a/IbHUX BiIAHOCUH; 3arajbHo-peryns-
TUBHI HOPMU, MOLWIMPIOBAHI HA NEBHY YaCcTUHY 3060B’A3a/1bHUX
BiAHOCMH (Hanpuknag, Ha LOrOBIpHI YM Ha N03a40roBipHi 3060-
B’s13aHHS), Ta cneyianbHi HOPMU, NOWNPIOBaHI Ha KOHKPETHI
OKpeMi BUAM LOTOBIPHUX YW M03af0ro0BIPHUX BiAHOCUH (Ha-
npuknag, Kynienga-npogax, japyBaHHs, LOBiYHE YTPUMaHHSA,
HalimM TOLLO) i 3aKpinfeHi, AK NpaBuao, B oKpemiin rnaei LIK
YKpainn.

Takum YMHOM, 3060B’A3aNbHe NPaBO BU3HAETbLCA Nigranys-
310 MpaBa Hacammnepen TOMY, LLO peryatoe BifHOCHO OAHOpPIAHI
[LOroBipHi TaN03a40roBipHi 3060B’A3aMbHI BIfHOCUHU, MICTUTb
HOPMM 3aranbHOT Ta cneuianbHOT Aii, WO MalTb NPeaMeTHY Ta
(hYHKUiOHaNbHY cnpsAMoBaHicTb. OlHAK HE MOXHa irHopyBaTu

19 koenes B. ®. O6wan yacTb rpaXKAaHCKOro npaBa B COBPEMEHHOM 3a-
KOHOAaTeNbCTBE U HOPUANYECKO NpakTuKe. — CBepanosck, 1979. —C. 8.

2 MpaxpaHckoe npaso / Mog peq. T. . MinnapuoHoBoid n gp. — M.:
HOPMA-UH®PA, 1998. — Y. 1. — 15—16.
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i TOl (bakT, Wo B 3000B’A3albHOMY MpaBi JOMIHYE CYKYMHICTb
HOPM, SiIKi PerynoTb NN e AOrOBipHI 3060B’A3anbHI BigHOCK-
HW. Binblwe TOro, Wi HOPMK TaKOX NOLINAKTHLCA HA HOPMU 3a-
ranbHoOTl Aii (po3tawoBsaHi B rnasi 52 «[MoHATTA Ta YMOBU [0rO0-
BOPY», rnasi 53 «YKnafjeHHA, 3MiHa i po3ipBaHHA JOroOBOPY»)
Ta cneyianbHoOT Aii (B rnaBax 54—77). BigTak M0XHa HaBiTb
CTBEPAXXYBATK, WO CYKYMHICTb HOPM, AAKi perynioiTh OroBipHI
3060B’13a/1bHI BiAHOCUHWN, Ma€e CBOK 3arafibHy i 0C06/MBY Hac-
TUHY, WO i Aa€ yci NigcTtaBy BU3HATU iCHYBaHHA reHepasbHOro
IHCTUTYTY LOrOBIpHOro nNpasa, 40 CKNafy AKOro, B CBOK Yepry,
BXOAATb OKPeMi KBa3iiHCTUTYTU Ta CYBIHCTUTYTH, LLO TAKOX
[LOfaTKOBO peryntoTb BigNOBigHI BUAW BiAHOCHO OAHOPIAHMUX
[LOTOBIpHUX BigHOCUH. OAHIE 3 hOpManbHWUX 03HaK iICHYBaHHS
BiJHOCHO CaMOCTIAHMX IHCTUTYTIB KyniBAi-Npofaxy, fjapyBaH-
HS, BOBIYHOTO YTPMMAaHHSA TOWO € 06’eAHaHHS BigNOBIAHOT Cy-
KYMHOCTI NPaBOBUX HOPM Yy CTPYKTYPHIN yacTuHi LLK Ha piBHI
rnasu. Kpim TOro, KOXXHMWM TakWil iHCTUTYT AOrOBIPHOTO npaBsa
Ma€ CaMOCTIHY CTaTTHO 3aranbHOT fii, B AKili faeTbCs 3aranbHe
BM3HAYEHHSA NOHATTA TOr0 YK iHWOro forosopy. MesHOIO Mipoto
TaKi 03HaKy NpUTamaHHi i gesdkum cybiHCTUTYTam (Hanpuknag,
[LloroBopy po34pi6bHOT TOPriBfi) [OroBipHOro npasa.

HvHi BUMarae BupiweHHsa npobnemMa BU3HaYEHHA NPaBoOBOi
NPUPOAN JOTrOBIPHOrO NpaBa 3 OrNAAY Ha Te, L0 peryntoBaHHA
LOFOBIPHUX BiAHOCWH 34IACHIOETLCA IK aKTaMU LMBINbHOTO 3a-
KOHOLaBCTBa, TaK | YACNEHHUMW IHWMMMN aKTaMmn 3aKOHOLaB-
cTBa YKpaiHu. 3a Takux 06CTaBMH BU3HaBATU JOr0OBipHE Npaso
MOHOMNONbHUM IHCTUTYTOM LMBINbHOTO npaea 6yno 6 opugnu-
HO HEKOPEKTHO.

Y 3B’A3KY 3 UMM HeobXifHO We pa3 3BEPHYTUCA 4O CTPYKTY-
pv npaBa Y KpaiHu, aKa, AK CBIAUYNTb ICTOPIA MOro po3BUTKY, He
3aMWaeTbcq He3MiHHOW. anysi npaBa MOXYTb BigMupatu y
3B’A3KY 3 NOMIITUKO-eKOHOMIYHUMMW 3MiHAMKU B KpaiHi. Tak, y
3B’13KY 3 NiKBiAaLliel0 Konrocnie y nepiog GopmMmyBaHHS PUHKO-
BUX YMOB rocnofaptoBaHHs BifiliLino B iCTOPi0O KONTOCMHe npa-
BO. BogHouac 6ypx/inBuii poO3BMTOK 3aKOHOLaBCTBA CMPUYNHUNB
(hOpMYyBaHHA MNiZNPUEMHULBKOIO NpaBal eKonoriyHoro npasaz

1Pa6iHoBuyY M. M. OcHOBM 3aranbHOT Teopii npaBa i gepxasun. — K.:
ICAO0. — 1995. — C. 95—96.
2AHpapeiiues B. I. MpaBo ekonoriyHoi 6e3nekn. — K.: 3HaHHAa-TMpec,

2002. —C. 11—22.
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KopnopaTtuBHOro npasal, rocnojapcbKoro npaeaz, AKi iHKONM
BBaXKalTb ranyssamu npasa. OgHak Taki hopmMyBaHHA NpaBoBUX
HOPM HaBpPA4 YM MOXHA BM3HABaTW CaMOCTIAHMMM Tranys3saMm
npaga, OCKiflbKN BOHNU MICTATb pi3HOTrany3eBi HOPMU. TOMY BOHM
MOXYTb 6YTWN BU3HAHHI KOMMNIEKCHUMW YTBOPEHHSAMMU | HaBIiTb
ranys3simu npasa, MOXNUBICTb iICHYBaHHS AKUX BXe AaBHO 06-
'PYHTOBAHA OPUANYHOIO Haykoto. Tak, C. C. AnekceeB 3a3Ha-
yaB, L0 3 PO3BUTKOM 3aKOHO4ABCTBa, 3yMOB/EHOT0 EKOHOMIY-
HUMMK, coLiaNbHO-MONITUMHUMM BiAHOCMHAMM, BUAAOTH KOMM-
NeKCHIi akTu, AKi popMyrOTb KOMMNNEKCHI ranysi 3aKOHO4aBCTBa,
a 3pewToto, | KOMNJieKCHi npaBoBi yTBopeHHs3. We gani y cBil
yac niwoB y cBOiX BUCHOBKax B. K. Palixep, ikni1 Taki npaBoBi
YTBOPEHHA 6e3nocepefHbO BM3HABaB KOMMNIEKCHUMMN Fany3siMm
npasa4. afaemo, Taka TO4YKa 30py € LiNKOM MPUAHSATHOLO,
OCKIiNbKN B KOMMIEKCHMX Fany3ax npasa MOXYTb 06’e4HyBaTu-
cA pi3HOpPigHI NpaBoBi HOPMU, NOK/UKAHI peryntoBaTu MeBHi
cthepun LiANbHOCTI, NpegMeTOM AKOT MOXYTb 6YyTW pisHOPigHI
cycninbHi BigHOCUHN.

Taki TpaHcthopMaLiiiHi npouecn B cCMCTEMi MpaBa He OMU-
HYNU A iHWY CTPYKTYPHY NaHKy, fKa CKNagaeTbca 3 MpaBoBUX
IHCTUTYTIB caMOCTIliHWUX ranysei npaea. BnacHe Big6yBaeTbcH
NPOLEeC MPOHUKHEHHSA A0 LWUX IHCTUTYTIB HOPM Pi3HUX rany3ei
npaea, WO 3yMOBIOETLCSA HEOOXIAHICTIO BpaxyBaHHA 0co6u-
BOCTEN OKpeMUX BMAIB CyCNiNIbHOT AifinbHOCTI. O6’€KTMBHO Ue
3HAXOAUTb BUPAXKEHHA Y NPUIAHATTI KOMMONEKCHUX aKTiB 3a-
KOHOAAaBCTBa, TakKMX AK, Hanpuknag, 3akoHn YkpaiHu «[1po
3aXUCT nNpaB cnoXxupadiB», «Mpo npuBaTu3aLilo Aep>XKaBHOTO
MaiHa», «[1po OpeHAY AEPXXaBHOI0 Ta KOMYHaNbHOTO MaiHa,
«[po yiHHi nanepn Ta GoHAO0BY BipXy», «po 6aHKK i 6aHKIB-
CbKY LiANbHICTb», «[1p0 30BHILUHBO-EKOHOMIYHY LiANIbHICTb»,
«[po peryntoBaHHs TOBapooO6OMiHHMX (6apTepHMUX) onepawin y
ranysi 30BHilLHbOEKOHOMIYHUX BiHOCUH», «[po diHaHCOBI

1KawaHuHa T. B. MNpegnpuHumartensckoe npaso. — M.: HOPMA-UH-
®PA, 1999. —C. 59—80.

2Xo3siicTBeHHOe npaso / Mog pea. B. K. MamyToBa. — K.: KOpwkom
1HTep, 2002. —C. 9—18.

3Anekcees C. C. Obwasn Teopus npasa. — M.: Opug. nut., 1981, —
C. 252—254.

4Palixep B. K. O6L,eCTBEHHO-UCTOPNYECKIE TUMbI CTPAX0BaHUA. —M.—
N.: KOpuspar, 1947. — C. 190.
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NOCNyru Ta [JepXXaBHe peryntoBaHHsA PUHKIB (hiHAHCOBUX MO-
cnyr» Ta 6arato iHWuUx. 3aBAAKN TaKMM 3aKOHOAaBYUM aKTam
3abe3neyyeTbCs OiNbLW palioHanbHe KOMMNNEKCHE BPEryntoBaH-
HS BiAHOCUH TOBapoobiry, y 38’A3KYy 3 UMM Bignagae notpebay
NPUAHATTI KiNbKOX OKPEMUX 3aKOHO4aBYMX aKTiB, TO6TO pe-
ani3yeTbcs NPUHLKUM 3aKOHOAABYOT e)eKTUBHOCTI Ta EKOHOMI-
YyHOCTI. BogHouac 3a6e3nedyeTbCs BpaxyBaHHS 0C06IMBOCTEN
OKpeMMX 06’€KTIB LMBIIbHUX Ta IHWMWX NPaBOBIAHOCUH, Ha-
npukaag HepyxomocTi, LiHHUX nanepis, hiHAHCOBUX NOCAyr
Towo. Taka cuTyawia smycmuna OpUCTiB BU3HATU MOXIUBICTb
iCHYBAHHA KOMMNIEKCHUX 260 3MillaHUX NPaBOBUX IHCTUTYTIBL

TakuM YMHOM, MOCTAE MUTAHHA MNPO ranyseBy nNpuHa-
NeXHICTb HOPM, LLO PerynooTb AOTOBIpHI BiAHOCUHU, Ta Npo
rafyseBy NpUHaneXHicTb AOTOBIPHOro npasa. besymoBHO, TyT
HeobXifHO BpaxoByBaTW HETOTOXHICTb MOHATb «rafy3b NpaBa»
i «ranysb 3aKoHofaBcTBa». LlMBificTU4HA HayKa OAHO3HAYHO
BM3HAE, WO AKWO LMBINbHE MPaBO — Le CMCTeMa LMUBINbHO-
NpaBoBMX HOPM, TO LUBifIbHe 3aKOHOAABCTBO — Lie CUCTEMA
HOPMaTUBHUX aKTiB, Y AKWX 3HalL /N CBOE BUPAXKEHHA LW-
BilbHO-MpPaBoOBi HOPMU, a BiATaK UWBiNbHe 3aKOHOLABCTBO —
e popmMa BUpaXeHHS LMBINbHOTO NpaBa Ak ranysi npaea2

BopHouac npefCTaBHUKWN LUBINICTUYHOT LUKONWN BU3HAKOTh,
WO y NpaKTULi HEMAE «4UCTUX» rasiyseli 3aKOHO4aBCTBa, TO6-
TO TaKUX, AKi 6 MICTUAN HOPMU BUKIKOUYHO OAHIET ranysi npa-
Ba, i 3pewTol, cTBepAXKye [. B. bobpoBa, CyKynHICTb KOMM-
NEeKCHUX HOPMATUBHWUX aKTiB CTAHOBUTb KOMMJEKCHE 3aKOHO-
[laBCTBO, 3a A0MOMOrOK SIKOro 3abe3neyyeTbCs KOHCONIgaLis
HOPM FpynyBaHHA iX y CAMOCTIiliHI pyOpuKM, CKOPOUYEHHSA, MHO-
XWHHOCTI i YCYHEHHS MK HUMU CyNepevyHoCTen3,

MoAaibHOT NO3NLiT AOTPUMYIOTLCA | AeaKi NpeaCcTaBHUKN roc-
nojapcbkoro npaea. Ak BAy4yHO 3ayBaxue B. C. Llep6buHa,
HOpPMW rOCNOAAPCbKOro npasa PYHKUIOHYOTb 3aBAAKN CBOIWA
HOpMaTUBHIA hopMi — popmi HOPMATMBHUX aKTiB, a TOMY roc-
nofiapcbKe 3aKOHOAABCTBO 3arajloM MOXHa BU3HAUYUTU AK CUC-

1UlepbuHa B. C. Focnogapcbke npaBo Y kpaiHn. — K: ATika, 1999. —
C. 30—31.

2LmBinbHe npaBo YkpaiHu / 3a peg. Y. H. AsimoBa Ta iH. — XapKiB:
Mpaso, 2000. — Y. 1. —C. 22.

3LuBinbHe npaBo Ykpainu / 3a peg. O. B. 3epu, H. C. Ky3HeuoBoi. —
K.: FOpiHkom IHTep, 2004. — KH. 1. — C. 36.
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TeMY HOPMaTUBHUX aKTiB, AKi € IHCTUTYLIAHUMWN AXepenamu
rocnogapcbkoro npasal Takuil nigxig A0 BU3HAUYeHHSA
CniBBigHOWEHHA ranysi 3aKOHOAAaBCTBa i rany3si npaBa gaB Ta-
KOX aBTOpYy NigcTaBu BU3HATM roCnoAapchbKi BifHOCUHN KOMI-
NEeKCHWUMMU, a rocnofapcbkKe NPaBo — KOMMJEKCHO ranyss3to
npasa.

3BICHO, KOMMNEKCHUI XapaKTep ranyseil 3aKOHOAaBCTBa B
LiNOMY Ta OKPEMWUX HOPMAaTUBHWUX aKTiB BMJIMBAE He NULIE Ha
hopmMyBaHHA npaBa Ta iX 3MiCT, a 1 Ha hoOpMyBaHHS X OKpe-
MUWUX NPaBOBWUX IHCTUTYTIB. | 32 Taknx 06CTaBUH HaA3BMYANHO
Be/IMKa KiNbKiCTb NPaBOBUX HOPM, LWLO Peryato0Tbh AOTOBipHI
BiJHOCUHMN, 30Cceped>KeHi 3a Mexxamu LLMBIiNbHOTo KofeKecy Y K-
paiHu i MIiCTATbHCA AK B OKpeMUX KOAUMDIKOBAHUX aKTax, Tak i
BHOPMATUBHMX aKTaxX KOMMNEKCHOro XxapakTepy. BignosigHo,
nocTae NUTAHHA NPO AONYCTUMICTb BKIKUYEHHA TaKUX «4y-
XUX» HOPM [0 UMBIMICTUYHOTO IHCTUTYTY AOTOBIPHOro npasa.
3o0rnaay HaTe, WO iCHYOTb KOMNEKCHI ranysi npaBa, HEMOX-
NVBO 3aMepeyyBaTy BNAWUB Pi3HOrany3eBoro 3aKOHO4aBCTBa Ha
NpaBoOBi IHCTUTYTKU BiANOBIAHUX rany3ein npaea. ToMy € goc-
TaTHbO NigcTaB NiATPMMATU NO3ULIKO TUX aBTOPIB, AKi BU3Ha-
I0Tb ICHYBaHHA KOMMNEKCHUX (3MillaHWUX) NpaBoOBUX IHCTU-
TYTiB. AKWO Le 3anepeynTun, TO HeoOXiAHO BM3HATHU, WO B
KilbKOX rany3fax npasa iCHYIOTb IHCTUTYTU MnpaBa BAACHOCTI
(B uMBiINbHOMY, 3eMeIbHOMY, CIMEAHOMY MpaBi), IHCTUTYTK
forosipHoro npaea (B UMBINbHOMY, 3eMe/IbHOMY, Focnofapchb-
KOMY, 6aHKIBCbKOMY Ta IHWWNX CAMOCTIRHUX Ta KOMMNJIEKCHUX
ranysax npasa)2 OfHak, He3Baxakwuyun Ha po30CepelXeHiCcTb
HOPM, LLO PerynoTh AOTOBIpHI BIiAHOCUHW, N03a CYMHIBOM €
hakKT TX LUBINICTUYHOrO NOXOAXEHHA. BianosigHO, HOpMU,
po3MmilleHi no3a MexaMmn akKTiB LUBINbHOI0 3aKOHOJaBCTBa,
BUKOHYIOTb JOMNOMDKHY (cybcupiapHy) ponb, Aka nonsdrae y
BpaxyBaHHi 0C061MBOCTEN peryntoBaHHsA 4OTOBIPHNX Bi4HOCUH
B OKpeMUX BUAax AifanbHOCTi. ToMy fOrosipHe npaso Mae 6ytu

1l ep6bunHa B. C. Focnogapcbke npaBo YKkpaiHun. — K.: ATika, 1999. —
C. 30—31.

2Tak, OCTaHHIM YyacoMm y niTepaTypi 3 3eMenbLHOro npasa 6yno 3anpono-
HOBAHO 0 IHCTUTYTIB CUCTEMU 3EMENIbHOIO MpasBa BBECTW IHCTUTYT npasa
BNACHOCTI Ha 3eM/l0, B TOMY YMCAi NpaBo NPUBaTHOT, KONEKTUBHOI, aep-
»KaBHOT BnacHocTi (auB.: 3emenbHe npaBo / 3a ped. B. I. Cemuukai M. &. Ky-
nnHnya. — K.: Bugasununii Aim «IH KOpe», 2001. — C. 43).
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BW3HAHE TeHepasbHUM IHCTUTYTOM LMBINbHOIO NpaBa KOMI-
NEeKCHOro xapakTepy, a OKpemi BUAN JOTOBIPHMX 3060B’3aHb —
cneyianbHUMU THCTUTYTaMu (CYBIHCTUTYTaMmn), HOPMU SKUX
PerynTh BiZHOCHO CaMOCTIHI LOTOBipHI BIAHOCUMHM 3a iX
npeaMeTHOH O3HaKolo.

HwnHi cnocTepiraeTbCq NeBHOK MIipOtO Hebe3neyHa TEHAEH-
Lif A0 BU3HAHHA OyAb-AKOT CYKYNHOCTIi NpaBOBUX HOPM YU OK-
peMux npaBoBUX ABULY iIHCTUTYTamMn. Tak, Ha gymky FO. O. 3a-
iKy, IHCTUTYTaMM CNagKoBOro npaga €: BIiAKPUTTSA CNaALULUHK,
nigcTtaBu cnagKyBaHHS, 0XOPOHA CNajKoOBOro MaiHa, BUKOHAH-
HS 3anoBITY, CNagKoBuii gorosip Towol Mogi6bHWin nogin aBTo-
poOM CcnafKoBOro MaiHa Ha OKpeMi CaMOCTIiiHI NpaBOBi iHCTU-
TYTW € METOLOJIOTIYHO HEOBIPYHTOBaAHMM (32 BUHATKOM Cnag-
KOBOr0O [OroBOpPY), OCKiNbKW aBTOP LWITYYHO PO3YNEHOBYE
(hakTUUYHO OLHOPIAHI cnafKOoBi BIiJHOCUHUN, @ TAKOX BUOKPEM-
N0€ NOXiAHI NPaBOBIJHOCUHMW, AKi MalOTb LOMOMIXKHE 3HAYEH-
HA (Hanpuknag WwoLo BUKOHaHHA 3anoBiTy).

3HauyumicTb cTagii BUKOHAHHA LOTOBOPY OPUTIHANBHUM YK -
HOM Bupiwwnna nigkpecnutn T. B. bogHap, aKa 3anponoHyBa-
Nna BUKOHaHHA 3000B’A3aHHA pO3rnaaatun SK NpPaBoOBUiA IHCTU-
TYT, AK MpOUec i AK NnigcTaBy NPUNUHEHHA 3060B’A3aHHA. |
HaronoBHile, aBTOP 3aMpPONOHyBana BBaXaTu IHCTUTYTOM
BMKOHaHHA 3060B’A3aHHA CYKYMHICTb LMBINbHO-NMPaBOBUX
HOPM, L0 PerynotoTb CyCcninbHi BIifZHOCUHU, AKi BUHUKAKOTb Y
3B’A3KY 3 BUKOHaHHAM 30060B’3aHb2

3 BUKNafleHOK MO3MLIE HEe MOXHa norogutucs 6essacTte-
pPeXHO, aj>ke BOHa BCTYMae B CYNepeyHiCTb i3 BUEHHAM MNpo
NMpPaBoOBi IHCTUTYTK, 3riAHO 3 KM 3060B’A3asbHe NPaBo B Lif0-
MYy BU3HA€ETbCA Migrany3s LUBINbHOIO NpaBa abo Moro iHCTK-
TYTOM, & OKpeMi BUAu JorosipHux 30608°A3aHb (KyniBna-npo-
LaX, fapyBaHHA, MaliHOBMI HallM (OpeHAa) TOWO0) - NPaBoBU-
MU IHCTUTYTamMu abo cybiHCTUTYyTaMu (nigiHcTutyTamm). HuHi
X Y UUMBINICTUYHIN HayLi cnocTepiraeTbCA TEHAEHLIA 4O HE 3aB-
AW 06rPpYHTOBAHOr0 06’€HAHHA HEe3HAYHUX 3a 06cArom Ta
WTYYHO BUOKPEMIEHUX CYKYNHOCTEW NpaBOBUX HOPM Yy npa-
BOBI IHCTUTYTW LMBINbHOIO Mpa.a.

13aika KO. O. CnagkoBe npaBo Y kpaiHu: HaBy. noci6bHMK. — K.: IcTu-
Ha, 2005. — C. 20.

2bogHap T.B. BUKOHaHHA 4OTOBipHMX 3060B’3aHb Y LUMBINbHOMY MpaBi. —
K.: OpiHkom IHTep, 2005. — C. 18.
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AKuW o cnigysaTu noriyi Takux aBTopis i, 30kpema, T. B. bog-
Hap, TO HeOOXiAHO BU3HATU, L0 iCHYE TAKOX IHCTUTYT yKna-
[LeHHA [oroBopy, IHCTUTYT (QOPMU AOr0OBOPY, IHCTUTYT Ny6Niy-
HOTr0 A4Or0BOpPY, IHCTUTYT NMOMEPELHbOr0 AOr0BOPY, IHCTUTYT
6ip>X0BOro AOrOBOPY, IHCTUTYT NPaBOBUX HACMIAKIB NOPYLIEH-
HA JOrOBOPY TOWO. K Ha HaW NOrnasg, BigAHOCUHU, NOB’A3aHI
3 YKNafeHHAM [JOroBOpy, MOro BUKOHAHHAM, CTAHOBAATbL He-
po3’efHYyBaHi OQHOPIAHI BIGHOCUHM, SKI 006’€AHYIOTbCA MIX
€060t 3a CBOIM (PYHKLiOHANbHO-0PraHi3aUiiHUM NPpU3HaYeH-
HAM. He mMoXe cnpocTyBaTu Takuii BUCHOBOK i Ta 06CTaBMHa,
wo B LUK BMOKPEMOOTHCA HOPMY NP0 YKNALEHHS, BUKOHAH-
HA [OroBOpPiB, MPO NPaBOBi HACAIAKN TX MOPYLIEHHS. Ane X He
MOXHa OMUHaTKW | TON 6e33anepeyHnin akT, Wo nogibHi Hop-
MU MICTATbCA B rNaBax, W0 perynoTb OKPeMi BUAM JOTOBIp-
HMX 3060B’A3aHb, AKi, A0 peyi, 6e33aCTEPEXHO BBaXar ThCA
CaMOCTIAHMMM LUBINbHO-MPABOBMMM IHCTUTYTaMm (B OKPEMUX
BUNagkKax cyoiHCTUTyTamu), Hanpuknag, iHCTUTYTU KyniBni-
npogaxy, gapyBaHHs, AOBIYHOT0 YTPMMaHHA, Halmy, migps-
4y Towo0. Taka no6yAoBa NPaBoOBUX IHCTUTYTIB IPYHTYETbLCH HA
po3MeXyBaHHI AOroBopiB 3a X TUMOBUMW O3HaKaMu Ta 3a
pi3HOIO NPaBoBOK NPUPOAOH. MPaBOBIAHOCUHN WOLO, HAMPUK-
naf, BUKOHaHHSA OKPeMWX JOroBipHMX 3060B’A3aHb, € CKNaf0-
BOI YaCTMHOI BigNOBIAHOMO 3arajbHOro AOroBipHOro 30608’ -
3a/1bHOr0 NPaBOBIAHOLWEHHA, @ BPeLW Ti, HOPMMU, LLLO X Perysnio-
l0OTb, € CKNaJO0BOK YaCTUHOK BiAMNOBIAHOrO0 MPaBOBOroO
IHCTUTYTY. IHWa cnpaBga, WO HWUHI 3 0rnaay Ha 6ypXnuBuin pos-
BUTOK 3aKOHOJaBCTBa, KPUAUYHOT HayKK, HeobXigHa 3MiHa
ySBNEHb NPO NPaBOBi IHCTUTYTW, BBeAEHHS LLOA0 HUX BigNoBiA-
HOT HOBOT Knacugikauii.

30Kpema, BiACYTHI MPUHLUNOBI Nepewkoan [0 BULINEHHA
y OYHKLIOHAaNbHO-A0MOMIDKHI IHCTUTYTW Ti CYKYMHOCTI NpaBo-
BUX HOPM, AKi CNPUAOTbH PYHKLiOHYBAHHIO OCHOBHOIO 40T 0BIp-
HOro NpaBOBIAHOWEHHA. TO6TO MOXHa CTBEPAXKYBATH, WO A0
[LOrOBIPHOrO npaBa Ik reHepanbHOro MPaBOBOrO IHCTUTYTY,
BXOAATb IHCTUTYTU OKPeMUX BUAIB 40r0BOPIB, AKi, B CBOK Yep-
ry, MOXYTb CKNagaTucs 3 BifHOCHO aBTOHOMHUX MifiHCTUTYTIB
(cy6iHCTMTYTIB) 3a MpegMeTHUM Y PYHKLIOHANbHUM MpPU3Ha-
YEHHAM X HOPM.

3 ypaxyBaHHSAM yCbOro BUK/aAEHOT0 OTOBipHE MPaBo MOX-
Ha BU3HAYUTU K CYKYMHICTb MPaBOBUX HOPM, PO3MILLEHUX Y
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LUK YkpaiHu, iHWNX aKTax LMBINbHOro 3aKoHoj4aBCTBa Ta
IHWKNX aKTax 3aKOHOLaBCTBA Y KpaiHW, sKi BCTAHOBNOKOTh:
NPUHLMAM SOTFOBIPHMX BIGHOCWMH; NpaBuia Ta NopsfoK yKna-
[eHHS [OroBopy; 3MicT gorosopy, To6To npaBa Ta 060B’A3KMU
CTOPIH; NOPAA0K BUKOHAHHS AOTOBIPHNX 3000B’s13aHb; NMPaBOBi
HacnigKu HeHaneXXHoro BUKOHaHHSA (HEBUKOHAHHSA) JOroBip-
HMX 3060B’s13aHb Ta CMNOCO6M 3aXUCTY MNOPYLLUEHMX NPaB CTOPIH
LOroBopy.

1.3. [>xepena foroBipHOro npasa YKpaiHu

[>xepenom JoroBipHOro npasa Hacammnepes € akTu UuBifb-
HOro 3aKOHOJaBCTBa, HOPMU AKOTFO € MOro 30BHIWHbLOKW (op-
moto. MpupogHo, wo Hopmu LUK YKpaiHu € pyHAameHTOM A0-
roBipHOro npasa. BoHy maoTb BpaxoByBaTuCs Npu NPUAHATTI
6yab-AKNX aKTiB LUBINbHOTO 3aKOHOAABCTBA, a TAKOX IHLW KX
aKTiB 3aKOHO4ABCTBA, B AKMX nepefbayvyaeTbCA PeryntoBaHHS
LOTOBIPHUX BIAHOCUH Y Till un iHW iV cneyngivHii cepigisans-
HOCTI, W0, HaXXaNb, JOCUTbL YACTO ITHOPYETLCSH B HOPMOTBOPUYIl
LiSNbHOCTI.

3BiCHO, He MOXHa HefoouiHBaTU KOHCTUTYUIT Y KpaiHu,
AKa € OCHOBOI UMBINbHOI0 3aKOHOAAaBCTBA Y KpaiHu, a Ti Hop-
MU € HOpMamu npamoi gii. KoHcTuTyia Y kpaiHu 6esnocepes-
HbO HE MICTUTb MOJMIOXEHb, AKi KOHKPETHO BU3Ha4anu npaBoBi
3acagmn UUBINbHO-MPaBOBOro forosopy. OAHaK Yy Hill 3aknageHi
3arafibHi NpaBoBi 3acafun peryntoBaHHA LOTOBIPHUX BifHOCWH
(Hanpuknag, WOAO0 OPUANYHOT PIBHOCTI YCiX Cy6’eKTiB NpaBa
BNAacHOCTI Ta popm BnNacHoOCTI, cBo6oAa NigNpueEMHMULTBA, Npa-
Ba i cBOOOAM NIOAUHN | TPOMAAHMHA TOWO, AKIi MalOTb METOAO-
NOoriyHe 3HayYeHHA Ana nobyLoBM LUBINbHO-NPAaBOBUX HOPM, a
TaK0XX MalTb BpaxoByBaTUCA CTOPOHaMW NPU YKNafeHHi Ta
BUKOHaHHI forosopy.

LInBiNnbHWIA KOgeKc Y KpaiHu, AKMi iHOA4I HasuBaw Tb «EKO-
HOMIYHOI KOHCTUTYL i€ Y KpaiHMU», € OCHOBHUM KOAUiKOBa-
HUM aKTOM UWBINbHOTo 3akoHogascTBa. LUK cknagaetbcs 3
WwecTn KHUT: KHnra nepwa — «3aranbHi N0N0XeHHA», KHura
apyra — «Ocobucti HemanHoBi npaBa Pi3MYyHOT 0cobU», KHura
TpeTss — «[1paBo BNacHOCTI Ta iHW i pe4yoBi npaBa», KHuraver-
BepTa — «[lMpaBo iHTeNneKTyaNnbHOT BfacHOCTi», KHUran’ata —
«3060B’A3aNbHe NpaBo», KHuUra wocta — «Cnafkose npaso».
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TakVM YNHOM, Ha PiBHI KHUT BifCYTHE NOCUNAHHA HA ICHYBAH-
HA B Till UM IHWi/ popmi HOPM AOrOBIpHOro Npasa. 3po3ymino,
1,0 BOHM MicTATbCA B KHM3i N’ATiil — «3060B’A3a1bHe MpaBo».
Tak, y po3gini gpyromy KHuru n’atoi rnasa 52 npucesayeHa
NOHATTIO Ta yMoBaM gorosopy (ctaTTi 626—637 LLK), rnaBa 53 —
YKNafleHHt0, 3MiHi | po3ipBaHHi0 forosopy (cTaTTi 638—654),
ay posgini TpetboMy «OKpemi BUAM LOTOBIPHUX 3060B’A3aHb»
LOroBipHMM 3060B’A3aHHAM npuceBaYeHi rnasu 54—77 (cTarTi
655—1143). OgHaK JOroBopy NpUCBAYEHI MEBHOK Mipoto i
iHWiHopmMmu LIK, po3milgeHi B gecaTkax ctateil KHuru nepwoi,
KHurn tpetboi, KHuUru vetseptoi, KHuru woctoi. MocTae nu-
TaHHA NpO NMpPaBOBY NPUPOAY LMUX MPaBOBUX HOPM, MNpo iX
cniBBigHOWEHHA 3 HOpMamy KHUru n’atoi, aKi 6esnocepeHbo
NPUCBAYEHI PeryntoBaHHIO LOTOBIPHUX BiJHOCWH.

Y 3aranbHiii Teopii npaBa NPoONOHYTLCA Pi3Hi Knacugikaw,ii
HOpM npaBa. 30KpeMa, MPONOHYETLCA TX KNacugikyBaTm 3a ra-
NYy3€BOK MPUHANEXHICTIO, PUANYHOK CUI0KD, CTYMEHeM Cno-
PiAHEHOCTI 3MIiCTYy, XapaKTepoM BCTaHOB/IKOBAHWUX NPaBuU NoBe-
LTHKM, cnocob6aMun BCTAHOBJIEHHSA NpaBu NoBefdiHKKN (TO6TO Ka-
TEropuyHi 4n gMcno3uTUBHI). Ha Haw nornsafg, Knacugikawis
HOPM 3a rany3eBot0 03HAKOK YU 33 KOPUANYHOIO CUIOK0 MAE 3Ha-
YeHHS NepeBaXHO A1A 3araibHOTEOPEeTUUYHUX LOCAIAXEHbL

LlikaBoto yABNA€TbHCA KNacu@ikaLis, B OCHOBI AKOT NeXUTb
noAin HopM 3a (POPMOIO peryntoBaHHA: 3060B°A3Yyt0YI, AKi 3MY-
WYKTb 40 34IACHEHHSA MEBHUX Jiil; YNOBHOBa>KyO4i, AKi J0-
3BONSAOTb BUMHATK nepenbaveHi B 3aKOHI fiil; 3aB0OpPOHHI, AKi
3000B’A3Y0Tb CY6’EKTIB YTPUMYBATUCA BiJf BUMHEHHS MEBHUX
Ain2 C. C. AnekceeB yci HOpMU nNpaBa NoOAiNse Ha perynaTuBHi
Ta NpaBOOXOPOHHI. Taka knacudikayisa, Ha Aoro AyMmKy, o3Ha-
4ae, WO A0 perynaTUBHMUX HanexaTb MPUAUCK MO3UTUBHOTO
peryntoBaHHA (3060B’a3yt04i, YTOBHOBaXYyto Ui, 3a60pOHHI), AKi
3a6e3neyyoTb BCTAHOB/NEHHA MEBHOT NOBEAIHKUN LWNAXOM Ha-
[JlaHHS YYaCHMUKaM CyCninbHUX BiAHOCMH CY6’€EKTUBHMX NpaB Ta
NOKNafeHHsA Ha HUX MO3UTUBHUX CYB’EKTUBHUX 060B’A3KIB, a
[0 NPaBOOXOPOHHUX — MPUMNMNCK, CNPAMOBAHI Ha BU3HAYEHHS
MOBefiHKW CY6’eKTIB WWIAXOM pernamMmeHTaLii MmexaHismis gep-
)KaBHO-MPMMYCOBOr0 BNAMBY Yy hOpMi caHKL i, IX nigcTas, Xxa-

1Komapos C. A. O6wasn Teopus rocygapctea u npasa. — M., 1997, —
C. 265—270.
2Tam camo.
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pakTepy, o6caryl BogHouac 3 orfnsfy Ha HefoCTaTHICTb Kna-
CUGiKaUinHMX rpyn aBTop 3ayBaXKWB, L0 B Mipy NOTrNMNGNEHHS
cneyianisayii npasa o BMLLe3a3Ha4YeHUX 4BOX OCHOBHUX BUAIB
HOPM MPUEAHYOTLCA cnelianizoBaHi npunucuy (3aranbHi, gedi-
HiTWBHI, AeKknapaTWBHI, onepaTuBHI, KONI3ilHI), AKi 6e3noce-
pefHbO He € NiJCTaBO BUHWKHEHHS NPaBOBIJHOCUH, MAaKTb
LOAATKOBUIA xapaKTep i NO-pi3HOMY BUABASKOTHCA B Till un
iHWIiA ranysi npa.sa.

3BMYaliHO, NpaBoBi N0O3MLii 3aranbHOT Teopii npaBa HeobXig-
HO BpaxoByBaTuW Npu XapakKTepucTuLi knacuikayii HOpM iHCTU-
TYTiB UMBINbLHOIO NpaBa. B uuBinicTUYHIA niTepaTypi 6ynm cnpo-
6u gatn knacuikayito HOPM IHCTUTYTY NMpaBa B/IaCHOCTI HACTy M-
HAM YWHOM: a) pPerynatuBHi (MpaBOBCTaHOBAK Ba/bHI,
3060B’a3yt04i, 3a60POHHI); 6) cneyianizoBaHi; B) NpaBO3axUCHi2

HaBegeHa knacugikalis € XXUTTE3AATHOK | MPUAHATHO
ANa IHCTUTYTY npasa BfacHocTi. OgHaK LOroBipHe npaBo, AK
Ha HaW Nornsag, MiCTUTb HabaraTo pi3HOMAHITHILW I HOPMU, WO
BMMarae NoBHiWOT KNacugikawyii, aka 6 BpaxoByBasa aflekBar-
HO 0CO6/IMBOCTI CTPYKTYPHOT Ta 3MICTOBHOT NOGYA0BU LLUX HOPM.
Y 6yab-AKOMY pa3i nogin JOroBipHUX HOPM Ha PEerynaTUBHI I
NMPaBOOXOPOHHI He MOXe PO3KPUTKM iX 3MicTy. BnacHe, oueBug-
Holo € HegoouiHka C. C. ANIeKCEEBUM 3MICTY NPaBOOXOPOHHMX
HOPM, AKI (PaKTUUYHO 3aBXAW € 3a (QOPMalbHMMU O3HAKAMM
NMPaBOOXOPOHHMMMU, a 3a CBOIM 3MICTOM TaKOX PErynsiTUBHU-
mMu. Kpim TOro, aBTop He BUAINAE cepef NPaBOOXOPOHHMX Ti
HOPMMU, AKi €NPaBO3axXUCHUMU, TO6TO HOPMU, AKI BCTYNaKTb y
Lit0 NMWwe y pasi NOPYLWeHHsA AOTOBIPHOTO 3060B’A3aHHA, L0
CNPUYNHIOE BUHUKHEHHSA NPaB03axXUCHOM0 NPaBoOBifHOLWEHHS.
He MOXHa OMMHATU TaKOX HOPMU-NPUHLUNU, HOPMU-
fediHiuii, Hopmu, WO 3a6e3neyyrTb NepeayMoOBN BUHNKHEH-
HA Y/ PYHKLIOHYBaHHA AOTOBIpHUX BiLHOCUH, TOLLO.

3 ornagy Ha BMKNaZeHe, BBaXAEMO 3a LOLiNbHE BUAINUTK
HacTynHi KnacugikawiiiHi rpynn gOroBipHUX HOPM.

HopMmu-npunucyn — e Taki HOpMU, AKi BU3HAYalOTb OCHOBO-
NONOXHI ifel, Ha AKMX Mae 6a3yBaTtucs gorosipHe npaso3. [o

1Anekceese. C. CTpyKTypa coBeTckoro npasa. — M., 1975. —C. 102—110.

203epa |. O. LlnBinbHO-NpaBOBi 3ac06M 3aXNCTy NpaBa BNaCHOCTI B Y K-
paiHi. — K.: FOpiHkom IHTep, 2001. — C. 24.

3MOoHATTA NpUHUMNIB LUBINLHOIO NpaBa feTaNbHO PO3rnfjaeTbca B
APYromy posgini.
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TaKUX HOpPM Hanexartb, Hacammnepen, NonoXeHHs ct. 3 UK Yk-
paiHW Npo 3aranbHi 3acajn LUBINbHOIO 3aKOHOAABCTBA (Henpu-
NYCTUMICTb CBaBifIbHOr0 BTPY4YaHHA B CPepy 0COBUCTOr0 XXUTTA
NOANHW; HENPUNYCTUMICTb N036aBNEHHSA NpaBa BNAaCHOCTI, KPiM
BUNaAKiB, BCTaHOBNEHUX KOHCTUTYUiE0 Y KpaiHu; ceobosa fo-
roBopy; ceoboga nignpMeMHMNLbLKOT LiS/IHOCTI, He 3a60POHEHOT
3aKOHOM; Cy/[0OBMWIA 3aXMUCT UUBINbHOTO NpaBa Ta iHTepecy; cnpa-
BE4/INBICTb, JOOPOCOBICHICTb Ta PO3yMHIiCcTb). OCTaHHI npogy6-
NboBaHi TakoX y cT. 509 LUK, B AKiil 3anncaHo, W0 3060B’33aH-
HA Mae rpyHTyBaTunCs Ha 3acagax 4O6POCOBICHOCTI, PO3YMHOCTI
TacnpaBeAnMBOCTI. 3arasiom Xe NpUHUMUNKN JOGPOCOBICHOCTI, po-
3YMHOCTI Ta CNpaBe/IMBOCTI Y TOMY UM iHLWOMY CMNiBBigHOLIEHHI
BXXMWBAKTbCA B HOPMax, MPUCBAYEHUX LOTOBIPHUM BiJHOCUHAM,
LecATKM pasis, WO CBIgYMNTbL NPO IX 3HAYHMWIA BNANB Ha OopMy-
BaHHA 3MIiCTy NpaBoBUX HOPML 3BiCHO, HaBeAEHUMMN MPUHLN-
namMmu He 06MeXYETbCA X Nepesik y AOroBipHOMY npasi, ajxe
TYT MOXE€ BUABNATUCA AiA iHW KX AK CYTO LMBINbHO-MPAaBOBUX
npuHUmMnNis (NpUHLMUNK 060B’A3KOBOCTI 4OrOBOPY, HANIEXXHOTO Ta
peanbHOro BUKOHAHHSA TOWO), TaK i 3aranbHO-NpaBoBUX, Npu-
TaMaHHMX yCiil cucTemi npaea Y KpaiHn2

Hopmun-gediHiuii B 4oroBipHOMY npaBi MatoTb BEAUKY NN-
TOMY Bary B CUCTeMi JOrOBipHOro npasa, nig AKUMU MU po3y-
MIEMO HOPMMW, AKIi B y3aranbHeHiii popmi BU3Ha4atoTb 3MICT Ta
npasoBy NPUPOAY HOPUAUYHUX MOHATbL | PaKTiB. Y KHU3I «30-
60B’s13a/bHe NpPaBO» HOPMW-AediHILiT BU3HAYAOTh: NOHATTSA
3060B’A3aHHA (CT. 509); NOHATTS HEYCTONKM (CT. 549); NOHAT-
TA Nopyku (cT. 553); NOHATTA rapaHTii (cT. 560); NOHATTA 3aB-
paTtky (ct. 570); noHATTA npuTpumaHHa (cT. 594); NoHATTA
NopyLWeHHs 3060B’A3aHHA (CT. 610); NOHATTA gorosopy (cT. 626);
MOHATTA CTPOKY forosopy (cT. 631); MOHATTA Ny6ai4HOro Ao-
rosopy (ct. 633); MOHATTA AOroBOpy NpuefHaHHA (CT. 634);
MOHATTA AOr0OBOPY Ha KOPUCTb TPeTbOoT 0cobm (CT. 636); NOHAT-
TA ICTOTHOrO NOpPYLEHHS foroeopy (cT. 651); MOHATTA OKPEMUX
BUAiB forosopis (rnasu 54-77); NOHATTA cNagKoOBOro AOroBo-
py (cT. 1302).

1AwuB.: boaHap T. B. BUKOHaHHS JOroBipHMUX 3060B’3aHb Y LLMBINbHO-
my npaBi. — K.: KOpiHkom IHTep, 2005. — C. 34—58.

2Konogii A. M. MpuHunnu npaBa YkKpaiHn. — K.: KOpiHkom IHTep,
1998. — C. 28—40.
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Hopmun-gediHiyii 6e3nocepeHbO He € perynatopamu AnHa-
MiKW 0OTrOBIPHWUX BifHOCUH, ane iX ponb y AOroBipHOMY npasi
Haj3BMyYaliHO Benuka. BoHu 3abesneuyioTb GyHKLIT BU3Have-
HOCTI HOPUANYHMNX KaTeropii, payioHanbHOT No6ya0BKN NpaBo-
BMX HOPM 3a NpeLMeTOM Bperyab0BaHWX BiGHOCUH, cTabinisayii
npaBoOBiAHOCWMH. BpewTi-pew T, HOpMU-AediHIiLIT cCNpnAOTL
NpPaBMIbHOMY 3aCTOCYBAHHIO NPaBOBUX HOPM [0 CNipHUX npa-
BOBIAHOCUWH, afi)X€ Ha NPaKTUL,i JOCUTb 4acTO NOCTAE MUTAHHS
npo Te, Ki NpaBoOBi HOpMMK HeO6XiAHO 3aCTOCOBYBaTK A0 AOrO-
BIipHUX BifJHOCUH Y pa3i HaABHOCTI CNopYy LWOA40 TX NpaBoBOT Npu-
poaun. BigTak BOHW MOXYTb CAPUATU BUPILWEHHIO TakK 3BaHOT
Npob6aemMn KOHKYpPeHL T NpaBOBMX HOPM Ta N0O30BiB. Takum
YMHOM, HOpMU-AediHiLii Xouya i € 3arafibHO-PerynaTUBHUMU,
ane BUKOHYIOTb L0 (YHKL IO WOA0 BIiJHOCUH CTaTUKMK, a He
OUHAMIKWN.

HacTynHo rpynotw LOroBipHUX HOPM € HOPMMU, LLO BU3HA-
4alTb NepefyMOBUN AN BUHUKHEHHSA Ta DYHKLIOHYBaHHSA [0-
roBipHOro NpaBoBigHOWEHHSA. [0 HUX MalOTb BYTK BiHECEHI:
a) HOpMMK, AKi BM3Ha4yalTb AOTOBIPHY MpaBO3AaTHICTb |
[Aie34aTHICTb Cy6’eKTIB AOTrOBIpHUX BIAHOCWH; 6) HOPMM, SKI
nepeg6ayaldTb YMOBU, 6€3 AOTPUMAHHA AKUX CTOPOHU He MO-
XYTb yKnajaTu A0Orosip; B) HOpMu, AKi 3abe3neuyoTb HabpaH-
HS YMNHHOCTI 4OrOBOPOM Ta AOF0 BUKOHAHHS.

Lo nepwoirpynn Hopm Hanexartb: HopMmu cTaTei 30, 31, 32,
36, 37, 40 TOoWO, SKi BM3HAYaOTb Aie3daTHICTb Pi3MYHOT 0CO-
6u; Hopmu cTaTeit 50, 54, AKi BU3HAYalOTb fi€34aTHICTb i3ny-
HOT 0co6M-NigNpUeMUS; HOpMKM cTaTel 67, 68, 69, 70, 71, dAKi
BM3HAYalOTb MOBHOBAXEHHA HA YK/IAAEHHA NPaBOYNHIB OMiKY-
Hamu, NikayBalbHUKaMuW; HOpMK cTaTen 91, 92, AKi BU3Hauva-
I0Tb NPaBO3JaTHICTb i Aie3f4aTHICTb OPUANYHOT ocobu. Taku-
MU € TAKOX HOPMU, AKI HAAAaKTb NPaBO Ha YKNafeHHA NeBHUX
BMAIB 4OrOBOPIB NMLLIE NEBHMM 0Cc0b6am, HanNnpuknag, cCTpaxoBu-
KaM Ha yKnajeHHs OroBopiB cTpaxyBaHHSA, 6aHKam abo iHW UM
(hiHaHCOBUM yCTaHOBAM Ha yKNaJeHHA KPeAUTHUX LOroBOpiB
(cTatTi 984, 1054 LUK).

[o npyroirpynu mamTb Hanexatu Ti HOpMU, AKi: a) nepes-
6ayaloTb N8 YKNafeHHA TUX YU THWMX JOroBOpiB nonepesHe
0fepXXaHHA f03BONIB (HANPUKNAL, OPraHiB ONikKW Ta NiKNYBaH-
HA Ha BUMHEHHA NPABOYMHIB ONiKYyHaMW Ta NiKMyBaibHUKaAMU
BignosigHo go cT. 71 UK; opraHis, ynoBHOBaxeHUX Bepxos-
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How Pagoto APK a6o micueBnMu pagamu ynpaBasTu MainHomM,
Ha OpeHAy AepXaBHWUX Ta KOMYHaNbHWUX LiNiCHUX MaliHOBUX
KOMMEKCIB, IX CTPYKTYPHMUX NiAPO34iNIB Ta HEPYXOMOro mali-
Ha BigNoBigHO Jo cT. 287 I'K; niyeH3iii gnd yknageHHs NeBHNX
[OroBOpiB, HaNpuknag, ang onepawii 3 BaIOTHUMW LLIHHOCTS-
Mu); 6) nepeabayatoTb NPOBEeAEHHS MepeaaoroBipHUX OpraHi-
3alinHO-NpaBOBUX 3axoAiB (Hanpuknajg, NPOBeAEHHS KOH-
KypciB, ayKLiOHiB TOL,O0).

TpeTsa rpyna Hopm mae 6e3nocepefHbO perynaTuBHe 3Ha-
YeHHA. BOHM BU3Ha4al Tb NOPAAOK Ta POPMY YKNAJLEHHS LOrO-
BOpY, Ai0T0 yMOBM, NOPSAJOK BUKOHAHHA, BHECEHHS 3MiH TOLO.
Taki perynaTuBHi HOPMMN TAKOX € HEOLHOPIAHUMU i MOXYTb
BUKOHYBATKW Pi3Hi hyHKLUIT. BOHU MOXYTb 6YyTWU: NpaBoBCTa-
HOBMOOUYUMKU (Hanpuknag, Hopmu cT. 626 LUK npo nogin go-
roBopiB Ha O4HOCTOPOHHI, ABOCTOPOHHI Ta 6araToCTOPOHHI, Npo
npe3yMmnuito BigNNaTHOCTI LOroBOPY; HOPMM MPO 3MICT 40r0BO-
py; HOpMU Npo npasa CTOPiH Aorosopy (30Kpema npo npaso
HalmogaBLUA BIAZMOBUTWCSA Bif 4OrOBOPY HallMy i BUMaraTu no-
BEPHEHHSA peui, AKWO0 HaliMay He BHOCUTb NaTy 3a KOpUCTY-
BaHHA Piyyio NPOTArOM TPbOX MicALiB Nigpag; Hopma cT. 547
LLK npo npaBo 60p>XXHMKa BUKOHATM CBili 060B’A30K BHECEHHSAM
6opry B 4eno3nT HoTapiyca); NpaBo3060B’A3YHOYMMMU, YN YN OB-
HOBa>KyluMMmn (Hanpuknag, Hopma cT. 629 LLK npo 060B’A3-
KOBICTb BUKOHAHHA JOr0BOPY CTOpPOHamMu, Hopma CcT. 654 npo
HEO6XiAHICTb LOTPMMAHHSA BUMOT Npo Gopmy 3miH abo posip-
BaHHSA AOroBOpPY, HOpMa cT. 766 LK npo 060B’30K HalimogaB-
LS nepefaTv HaliMayeBi MalHO Y KOPUCTYBAHHS HeraHo aboy
CTPOK, BCTAHOBJIEHW JOrOBOPOM HaiMy); 3a60pOHHUMM (Ha-
npuknag, Hopma cT. 515 LLK npo 3060B’A3aHHA, B AKX 3aMiHa
KpeauTopa He AONYyCKaeTbCcA; Hopma cT. 548 LUK npo Hegonyc-
TUMICTb 3a6€3MeYeHHs HefinCHMX 3060B’93aHb; HOpMa CT. 550
MPO HEMOXNUBICTb HapaxyBaHHSA MPOLEHTIB Ha HEYCTONKY,
Hopma cT. 633 LUK npo HegonycTUMICTb Ana Nignpuemus B ny6-
NiYHOMY [OTrOBOpPIi HafjaBaTW NMepeBarnm Of4HOMY CMOXWBavy ne-
ped iHWMMKN WOA0 YKNaAeHHSA Ny6niyHOro 4OroBopy).

HapewTi 3Ha4YHY YaCTUHY B LOTOBIPHOMY NpaBi CTAHOBAATH
NpaB03axnUCcHi HOPMU, AKi BCTYyNaKwTb y A4il0 NULIE Y 3B’A3KY 3
NOPYLWEeHHAM LOrOoBIipHOro 3060B’S3aHHA. BogHo4yac MOXHa
3ayBaXMTK, WO NOPYLWEHHS AOTOBIPHOro 3060B’A3aHHA MOXe
MaTun yABHWUI XapakTep, afi>Xe Cy[J MOXe i He BCTaHOBUTMW TakKo-
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ro hakTty. NpaBo3axMCHi HOPMK HEOBXILHO Bi4MEXOBYBATH Bif
3ara/ilbHOOXOPOHHMX. B OpMANYHIK HayUi, y TOMY YUCAi B UK-
BINICTUYHIW, BXe chopMOBaHi NEBHI MOTNA4M WOA0 CNIiBBILHO-
WEeHHSA TaknX MOHATb, K «MpaBoBa 0XOpPOHa» Ta «MNpPaBOBUI
3aXUCT». 3araioM HWHI CNOCTEPIraeTbCA B OPUSUYHINA HayLi
TeHAEHL N 4O BU3HAHHSA NPaBOBOr0 3aXMCTy BigMOBIAHOW CKNa-
[OBOIO YaCTUHOI MPaBOBOT OXOPOHU, A0 AKOT MalTh BK/KOYa-
TUCS NuwWe Ti NpaBoBi 3aco6u, NoTpeba y 3aCTOCYBaHHI AKNX
BUHUKAE NMLIE Y MOMEHT NOPYLIEHHsA Cy6’eKTMBHOTO (peryns-
TUBHOrO0) npasal

Oco06n1BY NO3MLIIO 3 L4bOro NUTaHHSA 3aiHAB . M. CTOSKIH,
Ha AYMKY SIKOTO MPaBOBUIA 3aXMUCT BK/OYAE B cebe: a) BUaHH#
HOpPM, SKi BCTAHOBMOITb NpaBa Ta 060B’A3KN, BM3HaA4YalOTh
NoOpsSAOK 1X 3[4iACHEHHS, 3aXMCTY Ta 3aCTOCYBaHHS CaHKLiN;
6) AifANbHICTb CY6’eKTiB 3i 3[iiCHEHHSA | 3aXUCTY CBOIX CYy6’eK-
TUBHUX Npas; B) Nonepej)XyBanbHy AifANbHICTb fepXaBu i rpo-
MaACbKWUX OpraHisayii, a TaKoX fifANbHICTb i3 peanisayiinpa-
BOBUX CaHKLiN2

I3 HaBegeHOro B6a4aeThCA, WO aBTOP aKTUYHO yCi HOPMMU
BM3HAE NPABO3aXUCHUMM, Y TOMY YUCAi Ti, AKi MalOTb CYTO pe-
rynaTUBHUI XapakTep. lHWuMK cnoBamu, Bigbynoca oTOTOX-
HEHHS aBTOPOM MPABOOXOPOHHMX i NPaBO3aXUCHUX HOPM. 3
TakKUM MigX040M BaXXKO NOroAuTuca. AK 3azHavyanocs B lOpu-
OWYHIA niTepaTypi, Nopag i3 WMPOKUM PO3YMIHHAM OXOPOHU
B HayLi i B 3aKOHOA4aBCTBI BUKOPUCTOBYETLCA MOHATTA OXOPO-
HW i Yy BY3bKOMY PO3YMIiHHI CNoBa, 3rifiHO 3 YNM [0 HbOT0 BKJIIO -
yalThCA NuwWe Ti nepegbayeHi 3aKOHOM Mipu, AKi CNPAMOBaHI
Ha BiAHOBMEHHS YN BU3HAHHS UMBINMbHUX NpaB i 3aXUCTY iHTe-
peciB npu iX NOpyLWeHHi abo ocnoploBaHHiI, a TOMY 3 METOH

1EnnceiikuH M. ®. MpaBooxpaHUTeNbHbIe HOPMbI: MMOHATUE, BUADI,
CTpyKTypa // 3awunTa Cy6bEKTUBHbLIX NPaB 1 rpaXKAaHCKoe CyA0npon3Boj-
cTB0. — fApocnaenb, 1977; KpaweHnHHukos E.A. CTpyKkTypa CyObeKkTumB-
HOro npaea 1 npaeo Ha 3awmnTty // Tam xe; Pomosckas 3. B. 3awunTa B ce-
MmeliHoM npaBe. — M., 1988. — C. 280—281; CoBeTCKOe rpaxjaHCcKoe npa-
B0o. — XapbkoB, 1983. — 4.1. — C. 248; bpaTycb C. H. KOpugunueckas
OTBETCTBEHHOCTb M 3aKOHHOCTb. —M., 1976. — C. 73—74; 'paxjaHcKoe
npaso. — M., 1994, — C. 159—160; [3epa |. O. LiusinbHo-npaBoBi 3acobu
3axXMCTy npasa BNacHocTi B YkpaiHi. — K., 1999. — C. 219 Ta iH.

2CTOAKUH . H. MoHATMe 3aWnTbl TpaxaaHckux npas // Mpobnemebl
rpaxA4aHcKo-npaBoBO OTBETCTBEHHOCTU U 3aLLUThl TPaAXAAHCKUX MpaB. —
Csepanosck, 1973. — C. 34.
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YHUKHEHHS TEPMIHONOTIYHOT NAYTaHWHN OXOPOHY Y BY3bKOMY
3HaYeHHI NPUAHATO iIMEHYBaTW 3aXMCTOM LMBIiNbHUX npasl
3 Takow LYMKOK BaXKO He MoroguMtucb. Ane rofioBHUM Yy Lii
CUTYyaLiT € HE MOX/UBICTb NAYTAaHUHU Y TepMiHONOrii, a npa-
BOBI peanii, AKi nonsrawTb y TOMY, L0 NPaBOBi HOpMU, fAKI
po3nOYMHaTh CBOI [Ail0 NiC/MA NOPYLIEHHA AOrOBOPY, MAKTh
CBOT ICTOTHI 0C061MBOCTI, AKi BUNPaBLOBYOTb BUAINEHHA X B
OKpeMy BiHOCHO CaMOCTIilHY CTPYKTYpHY rpyny.

LlikaBy nosuuito 3ageknapysaB B. M. Koccak, Ha AyMKY
AKOTr0 NPaBOBWIN 3aXMCT HEPO3PUBHO MOB’A3aHNIA 3 MPaBOBOHK
OXOPOHOK. MK HUMU € Pi3HULSA, BU3HAYeHa Yy CAMOMY 3aKOHI,
3rigHoO 3 AKUM, 30Kpema, y cT. 16 LIK YkpaiHu iigeTbcsa npo
3aXMCT Ta CNocobu 3aXNCTy UUBINbHMUX NpaB, a TEPMiH «OXOpO-
Ha» BXWBAETbLCA y CTATTAX, WO PEryatoTb 0COBUCTI Hemail-
HOBI BifHOCUHN2 HaBeAeHi aBTOPOM apryMeHTV inLLe YacTKO-
BO MiATBEPAXKYIOTh AOr0 NO3ULII0, AKa 4OCUTb IEFKO CAPOCTO-
BYETbCS, 30KpeEMa, 3MIiCcTOM CT. 432 LUK Y KpaiHu, 3rigHO 3 KO0
KOXHa ocoba Mae npaBo 3BepHYTUCA A0 Cyfy 3a 3aXMCTOM CBO-
ronpasa iHTeNeKTyanbHOT BNACHOCTI BiANOBiAHO A0 CT. 16 UbO-
ro Kogekcy. To6To BXe cami HOpMUK IHCTUTYTY NpaBa iHTenek-
Tya/ibHOT BNACHOCTI YMOXIMBOKTb 3aXUCT TAKOT0 Nopylue-
HOro npaBa 3acob6amu, nepesb6avyeHMmM 4Na 3aCTOCYBaHHA Y pasi
NnopyLeHHsA 6yAb-AKOr0 LMBINbHOTO npaBa. IHWa cnpasa, Lo
3aKOHOfaBeLUb Ja/ieKo He 3aBX[AW BpaxoBYe 0COOGNUBOCTI
CNiBBIAHOLWEHHA NPAaBOBOT OXOPOHU Ta 3axuUCTy, Bigaarwuu ne-
peBary nepwomMy NoHATTIO. Hanpuknag, Takumu € 3aKOHUN Y K-
paiHun «Mpo OXOPOHY MpaB Ha BUHAaxXOAW i KOPUCHI Mogeni»,
«lMpo 0XOpOHY NpaB Ha NPOMUCNOBI 3pa3kn», «lMpo OXOpoOHY
npaB Ha 3HaKy 414 TOBApiB I MOCAyr». 9K Ha Haw norasag, 3a-
3HauyeHi 3aKOHW ogepXanun Taky Ha3By TOMY, L0 B HAX NpaBo-
Ba OXOpPOHa nepeAbayeHnX HUMU Npas pPo3rNAA4aeTbCAa Y WMPO-
KOMY PO3YMiHHI, L0 camMe rno cobi He BUK/IIOYAE PO3MILLLeHHA B
HUX YUCTO NpaBO3axUCHUX HOpM. BignoBigHo, i y 3aKOHI Y K-
paiHu «lpo 3aXMCT nNpas CMOXMBAYiB», HE3BAXKA YN Ha TaKy
Ha3BY, MICTATbHCHA OXOPOHHI HOPMU, AKI PErynto0Tb BIiJHOCUHN

1AwvB.: MpaxpgaHckoe npaBo: YuebHuk / Mopg pea. A. M. Cepreesa,
FO. K. Toctoro. — M.: MNpocnekTt, 1999. —4.1. — C. 280.

2[uB.: LueinbHe npaBo Ykpainu / 3a pea. O. B. [3epu, H. C. Ky3Heyo-
BO — KOpiHKoM IHTep, 2004, — KH. 1. — C. 233.
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KyniBni-npogaxy, nigpagy TouLo0 10 MOMEHTY MOPYLUEHHA Npas
[OTroBipHUX cTOpiH. OTXe, cama No cobi Ha3Ba TOr0 YK IHLIOTO
aKTa 3aKOHOAABCTBA He MOXe ByTn NoKnajeHa B OCHOBY KpuTte-
pito BUSIBMEHHS NPaBOBOT NPpUPOAN AOTOBIPHUX HOPM. 3 iHWO-
ro 60Ky, He MOXHa TaK0X HexTyBaTu 3aKOHOJaBY0 TEePMiHO-
noriet, y Tomy yucni 3actocosysaHot y UK. Tak, ct. 15 UK
3aKpinntoe NpaBo KOXHOT 0CO6M Ha 3aXUCT CBOr0 LMBINbHOTO
npaBa y pasi /ioro NOpyLeHHsA, HeBM3HaHHS abo ocnoproBaH-
HA. Bye 3i 3MiCTy HaBeJeHOT HOPMW 3 OYEBUAHICTIO B6AYAETh-
A, WO NpaBo Ha 3axucT 6e3nocepeiHbO NOB’A3YETbCA 3 MOMEH-
TOM NOPYLWEHHSA UMBINbHUX NpaB Ta iHTepecis. Lieil BUCHOBOK
NiATBEPAXYETbCA TaK0X HacTynHow cT. 16 LK, B sikiin 6e3no-
cepefHbO BM3HAYEHI KOHKPETHI CNOCO6WM 3aXUCTY LMUBINbHUX
npas Ta iHTepeciB. 3MICT LMX cNoco6iB TAKOX CBIf4YMUTbL NPO Te,
0 NpaBo Ha iX 3aCTOCYBaHHA BUHWKAE B MOMEHT MOPYLUEHHSA
LMBINbHNX NpaB Ta iHTepeciB.

3  HaBe[eHOro MOXHa [iliTM BMCHOBKY NP0 BigHOCHY ca-

MOCTIHICTb HOpM LUK, siki nepegbayatoTb 3aCTOCYBaHHA BigNo-
BiHMX cN0OCO6iB 3aXMCTY LMBINbHWUX NpaB Ta iHTepecis. BigTak
€ focTaTHbO nigcTae nigTtpumaty nosuuito C. C. Anekceesa,
AKW BBaXae, W0 NPaBOBUI 3aXUCT — L& 4E€PXXAaBHO-NPUMYCO-
Ba A4iANbHICTb, CNPAMOBAHA Ha NOHOB/EHHSA NOPYLIEHOro npa-
Ba, 3a6e3MeYeHHsI BUKOHAHHS OPMANYHOIo 060B’A3KyLl Y aa-
HOMY BUNaAKy TaKy LisNbHICTb HEO6XIAHO PO3rNa4aTn SK TaKy,
Wo cnpAMOBaHa Ha peanisauito nepegbayeHUxX 3aKOHOM CMoO-
co06iB 3aXUCTy MOPYLEHNUX MPaB YM iHTepeci..

JorosipHoMy npaBy, AK i iHW WM NpaBoBUM IHCTUTYTaM,
MOXYTb OYTW NpUTaMaHHIi NeBHI 0COBANBOCTI KOHCTPYKLIT npa-
BO3aXUCHUX HOpM. [o-neplle, BOHW pO3TallOBaHi B Pi3HUX
CTPYKTYpHUMX yacTuHax UK, MK, iHW KX akTax 3aKoHO4aBCTBa
YkpaiHu. Tak, 40 NpaBo03aXMCHUX HOPM [OroBipHOro npasa
MalTb OyTW BifHeceHi Hacamneped HOpMWU rnasu 3 «3axucTt
UMBINbHUX NpaB Ta iHTepeciB», rnaBu 16 «lMpaBoOYNHU», fAKi
HOCATb 3arafbHNI XapakTep 418 yCiX 4OroBipHNX 3060B’A3aHb.
be3nepeyHo, npaBo3axnucHUMK € yci Hopmu rnasm 51 LUK, aki
BM3HA4Yal0Tb NPaBOBi HACNIAKM MOPYLWEHHA 3060B’A3aHHA, Y
TOMY 4yucni NigcTaBu Ta Mipn 3aCTOCYBAaHHA BiiNOBifAaNbHOCTI.
HapewTi, npaBo3axMCHUMMN MalTb BBaXaTuca Ti HOPMU, AKI

1 Anekcees C. C. O6was Teopus npasa. — M., 1981. —T. 1. — C. 180.
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peryniioTb NpaBoBi HACNIAKM NOPYLWEHb OKPEMUX BUAIB fOTO-
BipHMX 30608B’A3aHb. MMOKa30BOK y LLbOMY acnekTi MOXe 6yTu
rnaea 54 «Kynisna-npogax», B AKiA MICTUTbCA Halbinbwe
NnpaB03axMCHUX HOPM, MOPIBHAHO 3 iIHW UMK forosopamu. Ao
HMUX, 30Kpema, MOXHa BigHecTu cT. 661 nNpo BigNoOBiganbHICTb
npojaBus y pasi BigCy/AXXeHHSA ToBapy y nokynus, cT. 665 npo
npaBoBi HacNigky BiAMOBW NpojaBus nepegatu ToBap, CT. 666
nNpo NpaBoOBi HAaCNiIAKW HEBMKOHAHHA npofaBLeM 000B’A3KY
nepefaTtvi NPUHANEXHOCTI TOBapy Ta JOKYMEHTU, WO CTOCYOTb-
cA ToBapy, CT. 670 Npo NpaBOBi HacNifKW NOPYLIEHHA YMOBM
[lOrOBOpPY W00 KiNbKOCTi TOBapy, CT. 672 Npo NpaBoBi HAaCcNiAKK
NnopyLeHHAa YMOBM AOr0BOpPY LLLOA0 aCOPTUMEHTY TOBapYy, CT. 678
Nnpo NpaBOBi HACNIAKWM NepejaHHA TOBApY HEHAaNeXHOT AKOCTI
Ta iHWi cTaTTi yiei rnaemn (679, 680, 681, 684, 686, 688, 709,
710, 711).

AK BXe 3a3Havyanocs, Koo fXXepen LOroBipHOro npasa He
06MexyeTbca HopMamn LUK Y KpaiHu. 3HauHe micue cepef Lux
[>XXepen nocifatTb HOPMU IHWKNX KOAEKCIB Y KpaiHU, Hanpuk-
nag ocnogapcbkoro Kogekcy, Kogekcy ToproeefsibHoro mope-
nnaBcTBa, MoOBITPAHOro KogeKcy Y KpaiHu, iHW KX aKTiB TpaHC-
MOPTHOrO 3aKOHOAaBCTBa, 3eMenbHOro Kogekcy, CimeiiHoro
KOAEKCY Y KpaiHu.

MocnofapcbKuili KogeKe YKpaiHu 6e3nepeyvyHo € JXKepesnom
NpaBOBOr0 pPerynoBaHHA NeBHOT YaCTUHMN LUBINbHUX BIAHOCUH.
BnacHe, ue sunnusae 3i 3micty Hopm LUK Ta K, He3Baxatwun
Ha TX MeBHY HEMOCNiJOBHICTL Ta cynepeynunBsicTe. BignosigHo
focT. 9 UK YKpaiHM 3aKOHOM MOXYTb 6yTK nepenbaveHi ocob-
NNBOCTI peryitoBaHHS MailHOBUX BIZHOCKH Yy cpepi rocnogapto-
BaHHA. HaToMmicTb, 3a cT. 4 TK He € NpeAMeTOM perynoBaHHA
uboro Kogekcy «maiHOBI Ta 0COOGUCTI HEMaNHOBI BigHOCUHU,
W0 peryntoTbcsa LLMBINbHUM KOAEKCOM Y KpaiHU».

OTxe, LUK gonyckae MOXNUBICTb BPEryNOBaHHA LUBINbHUX
BIiAHOCUH MaliHOBOro xapakTepy y cepi rocnofaptoBaHHS
iHWMMKN aKTaMmn 3aKOHOAaBCTBA Y KpaiHu, siki 6 BpaxoByBau
0c061MBOCTI TaKUX BigHOCMH. OgHMM i3 TakMX aKTiB € ['ocno-
LApCbKNI KOJEKC Y KpaiHM, MOXANBICTb 3aCTOCYBaHHS AKOT0
[10 MeBHOT YaCTUHW UNBINbHNX BIAHOCUH LiNKOM iMOBipHa, Xo4ya
LIK npsmo i He Ha3nBae cepep AXepen NpaBoBOro perynoBaH-
Ha TK. 3annyTaHUM i cynepeynBuM € TEeKCT BULLeHABEAEHOT
cT. 4 TK, ane, 3pewToto, i A CTaTTA He 3aMepeyye perynoBaH-
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HA HopMmamun K oKpeMux maiHOBUX BIJHOCUH LWBINbHO-Npa-
BOBOTO MOXOJ)KeHHA. Lle NnigTBepAXYETbCA TaKOX HOpMamu
iHWunx cTaten MNK.

Tak, y cT. 175 'K B3HA4YaeTbCSA MOHATTA MaillHOBO-rocno-
LapCbKnX 3060B’A3aHb, AKUMMW BU3HAIOTHCA LNBINbHO-MNPaBOBI,
WO BUHNKA Tb MXK y4aCHMKamMu rocnofapcbkmx BiffHOCUH npu
34IACHEHHI rocnofapcbKoi g4ignbHOCTI, i, BigNOBiAHO, TakKi 30-
60B’A3aHHA pPeryntotoTeca LLMBinbHUM KOLEKCOM Y KpaiHu 3
ypaxyBaHHAM 0C061MBOCTel, NnepeabayeHnx FocnogapcbKum
KOAEKCOM Y KpaiHu. 3BUYaANHO X, CKa3aHe MOBHOK MipoH
CTOCYETbCA AOr0BiPHUX 3060B’A3aHb. BaXXNMBKUM € MONOXKEHHSA
y. 7cT. 179 TK, 3rigHO 3 AKMM rocrnogapcbKi 4OroBopu yKnaga-
I0TbCA 33 NpaBMnamu, BCTaHOBAEHUMU LIMBINbHUM KOAEKCOM
YKpaiHn 3 ypaxyBaHHAM 0CO6nMBOCTeN, nepegbavyeHnx UUM
Kogekcom, iHW UMW HOPMATUBHO-NPaBOBMMU aKTamu LLOA0
oKpemmx Bugis gorosopie. Ctarteto 198 MK nepegbayeHo MOX-
NNBICTb 3aCTOCYBAHHSA 4O BiAHOCUH W0A0 3a6e3nevyeHHA BUKO-
HaHHA 3000B’A3aHb y4YaCHMKaAMW rocnofapcbkux BiJHOCUH
BiAMOBIAHMX NONOXeHb LiMBinbHOro Kojekcy Y kpaiHu. Mo-
LIGHWI nmigXin A0 BMPilIEHHS Npo6neMmn 3acTOCyBaHHSA MOMO-
XeHb LUK fo MaiiHOBMX LUBINbHMUX BIAHOCKH Yy cdhepi rocnoga-
pPHOBaHHA 3aKnafeHo i B iHWKUx ctattax MK Ykpaidum, uwo gae
nigctasy po3rnagatv MK 9K gxepeno peryntoBaHHA MalHOBUX
LMBINBHUX BIJHOCWUH, Y TOMY YUCI AK [Xepeno JOoroBipHOro
npasa B Tiil HOro 4acTWHI, B KiA HOpmK MK BM3Ha4ya Tb 0C06-
NUBOCTI AOTOBIPHUX BIfHOCUH Y clhepi rocnogaproBaHHs, ane
3a YMOBM, WO Ui BiAHOCUHN 3aCHOBaHI Ha OPUAWNYHIN PIBHOCTI,
BilbHOMY BO/MIEBUABMEHHI, MaliHOBIN caMOCTIHOCTI 1T y4ac-
HMKiB. OfHaK y Cy0Bill NnpakTuLi faHa npo6iema MOXe 0Tpu-
MaTu i iHWY iHTepnpeTauito. LLo6 uboro yHUMKHyTKH, BapTOo 6yn0
6 BHecTn go LUK Ta K neBHi 3amiHK. Hanpuknag, 4. 2c¢T. 9 UK
Y kpaiHu 6axaHo 6yno 6 BUKNacTu y HacTynHin pegakuyii: «loc-
nofapCbkKMM KOLEKCOM Y KpaiHu, iHW UMM 3aKOHAMU Y KpaiHu
MOXYTb OYyTV nepefnbayeHi 0co6MMBOCTI peryntoBaHHS LWBIfb-
HUX MailHOBMX BIAHOCWH y chepi rocnogapoBaHHsA». besymos-
HO, WO HopMKM K Ta iHW KX 3aKOHIB He MOBUHHI CynepeynTn
Hopmam LLK. BogHouac, 4. 7 cT. 179 'K 6akaHo 6yno 6 Bukna-
CTU Yy HaCTYMHIin pegakuyii: «focnogapcbKi 4OroBOpun, 3aCHOBaHI
Ha OPUANYHIN PIBHOCTI, BibHOMY BO/IEBUSABNEHHI, MaliHOBIN
CaMOCTIAHOCTI TX y4YaCHUKIB, YKNagatoTbCa 3a npaBunamum,

5 — 6-427
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BCTAHOBMEHUMU LIMBINbHUM KOAEKCOM Y KpaiHu, 3 ypaxyBaH-
HAM ocob6nuBocTeli, nepegbaveHnx uum Koaekcom, iHW UMK
HOPMaTUBHO-NPaBOBMMMN aKTaMu LWOA0 OKPEMUX BUAIB LOTO-
BOpiB 3a YMOBU, W0 HOpMU LinBinbHOro Kofekcy Y KkpaiHu ao-
NyCcKalThb iHLW e BperyntoBaHHA JOTOBipHUX BIAHOCUH 3aKOHOM.

Hapa3BuyaliHO po3rany>XeHUMmn i pisHOMaHITHUMN aXXepena-
MM JOTrOBiPHOrO NpaBa € HOPMMW TPAHCMOPTHOIO 3aKOHO4aBCTBa,
AKe CKNafaeTbca 3 6aratbox 3aKOHIB, KOAEKCIB, CTATYTIB, IHWNX
HOpPMaTUBHO-NPaBOBMX aKTiB. HalaHauywumm cepes HUX € 3a-
KOHW YKpaiHu: «lpo TpaHcnopT» Big 10 nuctonaga 1994 p.1,
«[lMpo 3aNi3HNUYHNIA TpaHCNOpPT» Big 4 nunHa 1996 p.2, «Mpo Tpy-
6onpoBigHUiA TpaHcnopT» Big 15 TpaBHsA 1996 p.3, Kogekc Top-
roBesibHOr0 MopenaaBcTBa Y KpaiHu4, MoBiTpsHUI KOgeKe Y K-
paiHu5, CTaTyT 3ani3HuUb Y KpaiHu6, CTatyT BHYTPIWHLOIO
BOAHOIO TPAaHCNOPTY, 3aTBEPAXeHUA nocTaHoBOO PM CPCP Big
150BTHA 1955p.7, CTaTyT aBTOMOGINLHOrO TpaHcnopTy YPCPS8,

B ycix nmepepaxoBaHUX aKTax 3aKOHOJaBCTBa Y KpaiHU
MICTATLCA HOPMU, AKI TIEKD UM IHWOK MIpPOIO PerynoTh L0-
rosipHi BifHOCUHW B chepi nepeBe3eHb. Ha npuknagi aHanisy
KTM Y KpaiHn MOXHa Hailkpalle 3’AcyBaTn 0COGMNBOCTI HOPM
y cpepi 4OTOBipHUX NepeBe3eHb.

KofeKCc TOpProsesibHOro MopensascTBa YKpaiHM9 Takox
MIiCTUTb 3HAUYHY KiNbKiCTb HOPM, AKIi € I)KepenomM AOT0BipHOIO
npasa B cthepi TOProBe/sibHOro MopennascTea. BignosigHo A0
cT. 1 KTM nig ToproBenbHUM MOpeniaBCcTBOM y LiboMy Kogekci
PO3YMIETLCA AIANbHICTb, NOB’A3aHa 3 BUKOPUCTAHHAM CYAeEH
0N MepeBe3eHHA BaHTaxiB, 6araxy Ta nowTun, pubHux Ta
iHW WX MOPCbKUX MPOMUCAIB, PO3BiAKN Ta BUA06YBaHHA KOpUC-
HUX KOManWH, BUKOHAHHA BGYKCUPHUX, KPUTONAMHUX | pATY-
BaNbHUX Onepawyiin, NnpoknageHHA Kabento, TaKoX AN IHWNX
rocnofapcbkKnx, HAYyKOBUX i KYNbTYPHUX Lineli. Baxnusoto €

1BigomocTi BepxoBHOT Pagn Y kpaiHn. —1994. — Ne 51. — CT. 446.
2Tam camo. —1996. — Ne 40. — Cr7. 183.

3Tam camo. — 1996. — Ne 29. — Cr. 139.

4Tam camo. — 1995. — Ne 47. —Cr. 349.

5Tam camo. — 1993. — Ne 25. —Cr. 274.

60diyiiHNI BicHNK YKpaiHM. — 1998. — Ne 14, — C. 150.

7CMN CPCP. — 1959. — Ne 2. —Cr. 12.

83M YPCP. — 1969. — Ne 7. — CT. 89.

9BigomocTi BepxoBHoi Pagn YkpaiHun. — 1995. — N9 47. — Ct. 349.
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cT. 4 KTM, 3rigHo 3 AKOK [0 LUBINbHUX, aAMIHICTPATUBHUX,
rocnofapcbknx Ta iHWMWX BiZHOCUH, WO BUHUKAKTbL i3 TOpPro-
BE/IbHOIFO MOpenaaBCcTBa i He BperyaboBaHi uum Kogekcom,
BiNOBIAHO 3aCTOCOBYIOThCA NpaBmMna LMBiNbHOro, agMiHicTpa-
TUBHOTO0, rOCNOJaPCHLKOro Ta iHWOro 3aKOHOA4aBCTBA Y KpaiHu.
3BiACK MOXHa 3p06UTM BUCHOBOK, WO HOpMU LLK He 3acToco-
BYIOTbCA [0 LMBINbHUX BigHOCUH, BperynboBaHux KTM. Tyt
NpiopuTEeT Yy perynoBaHHi TaKMX BIAHOCUH Hanexutb KTM,
HaBiTb, AKL0 HOPMW OCTaHHbLOTO cynepeyaTb Hopmam LLK. Ane
yu BigNoBigae Takuii Migxig LMBINbHOMY 3akoHogaBcTBY? Oc-
Kinbkn KTM Y kpainun 6yB npuiitHATMA y 1995 p., T06TO0 y nepi-
of, konu piss LUK YPCP 1963 p., TO HalaHHA npiopuTteTy y Aa-
Homy pa3i KTM uinkom 3po3ymine, ag)xe BiH 6a3yBaBCsl BXe
Ha IHWKNX couianbHO-eKOHOMIYHUX Ta NONITUYHUX 3acajax,
HbX LUK YPCP, akuii npuiimascs B nepioj niaHoBoi coyiani-
CTUYHOT EKOHOMIKWN. HUHI X HEOBXiAHO NOrASHYTU Ha L0 Npo-
6nemy nig KyTom 30py igeonorii Hosoro LK. YiTkoi Bignosigi
HoBuIA LUK Y KpaiHu He gae. Ane, BUX04sSYM 3 TOrO, WO Bigno-
BifHO go 4. 2 cT. 4 LUK cy6’ekT npaBa 3aKOHOaBYOT iHiLiaTn-
BW, AKWNIA nogaB g0 BepxoBHOT Pagn Y KpaiHW NPOEKT 3aKOHY,
AKWI iHaKLWe Peryite LuBinbHi BigHocUHM, Hix LIK, 306088 -
3aHWII 04HOYACHO MOJATN MPOEKT 3aKOHY NP0 BHECEHHSA 3MIiH
fo LLnBinbHOro Kogekcy Y kpaiHu. AK 3a3HavaeTbcs B [Mpu-
KiHueBux Ta MepexigHux nonoxeHHax LK, uelii Kogekc mae
3aCTOCOBYBATWCA 40 LUBINbHUX BILZHOCWH, L0 BUHUKAW MiCNA
HabpaHHS HAM YMHHOCTI. MOXHa NpMNYCTMTK, LLO Le Mae CTo-
cyBaTuUCA i TUX LUBINBbHUX BIAZHOCUH, AKI BUHUKNKN Y chepi TOp-
roBe/IbHOr0 MopenaaBcTBa. Afle TaK UM iHaKLWe Heo6XiAHO BHe-
cT BignoBigHI 3MiHn go KTM T1a go LUK ¥ kpaiHu 3 meToto rap-
MOHIi3aL il iXx HOpM, AKi CTOCYIOTbCA AOTOBIPHUX BifJHOCUH,
npuBefeHHA TX y BigNoBigHICTbL A0 HOpM LK.

Y KTM Hainbinbw BaXXMBMMMK Ta 3aCTOCOBYBaHMMMU 3 MO-
3uLill 4OTOBIPHOrO NpaBsa €, 30Kpema, HopMu: rnasun 5 «Mopch-
Ke areHTyBaHH#A»; rnas 2, 3, 4 po3giny 5 «/lorosip MopcbKoro
nepeBe3eHHS BaHTaXy», «[LOroBip MOPCbKOTO MEpPeBE3EHHS
nacaxwupa», «Jlorosip MopcbKoro Kpyisy»; rnas 1, 2 po3giny 6
«JloroBip hpaxTyBaHHS CyfeH Ha NeBHUI 4Yac», «J0rosip
Ni3UHTY cyfHa»; rnae 1, 2 po3giny 9 «3aranbHa aBapia», «Ok-
pema (HesaranbHa) aBapifa»; po3ginis 10 «O6MeXeHHs BigNo-
BiflanbHOCTI cCygHOBNAaCHMKa» Ta 11 «[peTeH3ii Ta MO30BU».
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Cepef nepepaxoBaHUX CTPYKTYpHuUX 4YacTuH KTM oco6au-
BY yBary Heob6XxigHO 3BEpHYTM Ha MNONOXEHHA rnasu «Jorosip
MOPCbLKOro NepeBe3eHHs BaHTaXy» Ta rnaBu «[oroeip Mopch-
KOF0 MepeBe3eHHA», AKMMMW BCTAaHOBMHO K TLCSA 06OMeEXEHHSA po3-
Mipy BifNOBigaNbHOCTI Ta BCTAHOBNEHHS LWIMWPOKOro Kona
nigcTaB N4 3BiNbHeHHS Big BignoBiganbHoOCTI (cTaTTi 176,177,
178, 181, 193, 194). AK Ha Haw nornsag, BCTaHOB/IEHI HOPMa-
mu KTM o06MeXXeHHS Bi4NOBIfanbHOCTI NepeBi3HMKA He cyne-
peyaTb K 3aranbHWM, TakK i cneyianbHum Hopmam LUK Y kpai-
HW 3 HACTYMHWUX MIpKYBaHb.

Tak, BignoBigHo go cT. 614 LIK ocoba, Aka nopyLwmnna 30608’ -
3aHHS, Hece BIiANOBIfaNbHICTb 3a HAABHOCTI Ti BUHM (YMucay abo
Heo06epeXXHOCTI), IKL, 0 iHL e HE BCTAHOB/IEHO J0roBOpoMm abo 3a-
KOHOM. TakMm YMHOM, JOroBOpoM abo 3aKOHOM MOXYTb BCTa-
HOBMOBATUCS AK BMNagKW BiANOBiAanbHOCTI He3a/leXHO Bif
BUHM, TaK i BUNaLKWN 3BiNbHEHHSA Bifj BiAMNOBiganbHOCTI 38 HAsAB-
HOCTi BUHW B NOPYLIEHHI NepeBi3HUKOM [0roBopy NepeBe3eHHsA
BaHTaXy 4Yn nacaxupa. Tomy He cynepeynTb HopMam cT. 177
KTM, fka 3BiNnbHA€E nepeBi3HnKa Bif BiANoBifanbHOCTI 3a BTpa-
Ty, HecTayy abo NOWKOAXKEHHA BaHTaXYy, AKLL0 BOHM HacTanm
BHAC/IfOK HaBiraLinHOT MOMUAKK KaniTaHa, IHW KX 0Cib cygHO-
BOrO eKinaxy i noumMaHa y CyAHOBOAIHHI abo ynpaBniHHI cyf-
Hom. CKaszaHe MOBHICTIO NigTBepAXYyeTbcsa cT. 920 LUK Ykpai-
HW, 3a KO0 Y pa3i NOpyLIeHHs 3060B’3aHb, L0 BUNANBAKOTh i3
[lOroBOpY NepeBe3eHHs, CTOPOHM HECYTh BiiNOBifjanbHICTb, BCTA-
HOBJIEHY 3a [JOMOBJIEHICTIO CTOpPIiH, AKLL,O0 iHLIe He BCTAaHOB/IEHO
umM Kofekcom, iHW MMM 3aKOHaMM, TPAaHCMOPTHUMK KOfeKca-
Mun (cTaTyTamu). TOMYy BCTaHOB/IEHHS BULLEHABEAEHOK HOPMOO
cT. 177 KTM nigctaBu ana 3BinbHeHHS Bif BiANOBIAanbHOCTI
nepeBi3HMKa 3a HAABHOCTI B MOro fifgx HaBirayiinHoi NOMUIKK
Y3rofXyeTbca 3i cneyianbHoo Hopmoto cT. 920 UK.

[MOBHOK MipOH TAKOX Y3roaxytTbcs cT. 179 KTM TtacT. 924
LLK y yacTuHi BCTaHOBNEHHA 06MeXeHOT BignoBifanbHOCTI ne-
peBi3HMKa 3a BTpaTy, HecTayy, ncyBaHHsA abo NMOWKOLXKEHHS
BaHTaXYy Yy pO3Mipi pakTUYHOT WwKoan. OgHaK LbOro He MOXHa
cKasaTy WoA0 He3bepeXKeHHS NepeBi3HUKOM 6araxy nacaxmu-
pa, OCKiflbkK 3a cT. 194 KTM BignoBiganbHicTb nepeBi3HMKaA
3aBTpaTy abo NOLWKOAXKEHHS KalOTHOM0 6araxy BXX0oAHOMY pasi
He moxe nepesuiysaT 1800 po3paxyHKOBUX OAMHULb Ha Na-
caXkmpa BiJHOCHO MepeBe3eHHs B LinoMy (W040 aBTOMaLIWNHN
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Ta 6araxy, Wo nepeBo3ATbCA B MaWUHi —He 6inbwe 1000 pos-
PaxyHKOBUX O4WHWLb, WOAO iHWOro 6araxy —He 6inbwe 2700
pO3paxyHKOBUX OAMHULB), a 3a CT. 924 LIK nepeBi3HUK Bigno-
Bija€ 3a BTpaTy, HecTauy, BCyBaHHA abo NOLWKOAXEHHA NpUii-
HATUX 0O MEepeBe3eHHs BaHTaXy, 6araxy, nowTun y po3mipi
(haKTUYHOT WKOAW, AKLW,0 HE [OBEAE, L0 Lie CTanocs He 3 ioro
BUHU. Mpu ubomy y LIK He MIiCTUTBLCS HIAKOTO 3aCTEPEXEHHS
NPO MOX/IMBICTb BCTAHOBJIEHHA IHLWOrO pO3Mipy BiALW KOAYBaH-
HA 3a He3bepeXeHHs Baraxy. AKLWO0 BUXOAUTK 3 TOrO, WO B
KTM ua npo6neMa BUpilWeHa 3 ypaxyBaHHAM Tpaguuiin Topro-
BE/IbHOT0 MOpenaBcTBa i MDXHAPOAHOIO AOCBiAY, MiXHapoa-
HUX KOHBEHLi 3 MOPCbKOTO Npasa, TO, AK Ha HaW nornsag, 4u. 2
cT. 924 UK HeobxigHO 6yno 6 ;ONOBHUTY HOPMOIO MPO Te, WO B
TOproBe/sibHOMY MOpenaBCcTBiI NepPeBiI3HUK BiaNoBifgae 3a BTpa-
Ty, HecTauy, ncyBaHHS abo NOLWKOMAKEHHSA 6araxy y po3mipi,
LLI0 BM3HAYa€eTbCA 3a NpaBuiamMmu Kofekcy TOproBesibHOro Mo-
pennascTBa Y KpaiHu.

BopgHouac 3HayHa yacTuHa Hopm KTM He cTocyeTbCst 6e3no-
CepeAHbO AOTOBIPHUX BIAHOCUH. [lO HUX, 30KpPeMa, MOXHa
BifHECTU HOPMM CTaTeld, W0 BU3HAYalTh MOHATTA CyAHa, NOro
NpaBOBMI PeXUM, MOPAAOK NPOBELEHHS TEXHIYHOTO Harnagy
3a MOPCbKUMU CyfHamu, NOPALOK peecTpaLii cyeH i npaBo Ha
npanop Y KpaiHu, CyLHOBi JOKYMEHTU, YMOBU apeLlTy CY/eH Ta
3BiIbHEHHSA 3-Mig apew Ty (cTaTTi 15—47). Taki HOpMK MalOTb
pi3HY MpaBOBY MPUPOAY, BOHW MOXYTb 6YTW opraHisauiiHo-
nNpaBoOBOro0, afMiHICTpPaTMBHO-NPABOBOro xapakTepy. Bce ue gae
nigcrtasn Bn3Hatm KTM YKpaiHU KOMMNMIEKCHUM aKTOM 3aKo-
HOAaBCTBA Y KpaiHu.

3aranom Hopmu KTM Y KpaiHn XxapakTepusyoTbCAa BUCOKUM
CTyneHem geTanisayii Ta popmanisayii peryntoBaHHs BifHOCUH
y cthepi nepeBe3eHb, BCTAHOB/EHHAM 0O6MeXeHb 040 BigNOBI-
fanbHOCTI NepeBi3HMKA Yy pasi nopyweHHa gorosopy. Li pucu
npuTaMaHHI A iHWKWM aKTaM TPaHCMNOPTHOIO 3aKOHO4aBCTBA.

3emMenbHU KofeKC YKpaiHu, npuiAHATUM 25x08THA 2001 p.,
MICTUTb LECATKM cTaTei, AKi MOXYTb po3rnagaTncsa K gxe-
peno AOroBipHOro npasa, OCKiNbKM TaK Y/ iHaKLI e PerynotoTh
LWBiNIbHI BIGHOCUHU, 06’€EKTOM AKUX BUCTYynae 3emnsd. Taka
LYyMKa MOXe BUABUTUCA Aewo BiAMIHHO Big nornsagis npea-
CTaBHWKIB HayKW 3eMeNIbHOr0 npasa, AKi BBaXawTb, WO Ha-
ABHICTb Y 3eM€/IbHOMY 3aKOHOAABCTBI OKPEMUX HOPM LLOA0
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perynioBaHHs 3eMefibHUX BILHOCUH, fKi 32 3MICTOM MOXHa po3-
LiHOBaTW AK LMBINbHO-NPaBoBi (KyNiBAa-npofax, japyBaHHS,
cnajuwmHa, BifluKoayBaHHA 36MTKIB), CBILUNTbL NpoO Te, WO 3e-
MeNnbHe 3aKOHOJAaBCTBO Mae KOMMEKCHWI xapakTep, ane Bij
LbOr0 HOPMMW 3eMeNbHOr0 NpaBa, AKUMU PerynriTbCa chne-
UMDiYHI 3eMeNbHi BIZHOCUHN, He BTpPAYalTb NPUTAMaHHUX 1M
ranyseBmx O3HaK, He 3MEHLWYIOTb PO/ 3eMeNbHOro rnpasa Ak
CaMOCTI/HOT ranysi npaBa, OCHOBHOI (PYHKLIE AKOr0 € pery-
NOBaHHA CYTO 3eME/IbHUX BifJHOCKH, 3a NPELMETOM pPeryntoBaH-
HA BiAMIHHMX Bif MpPaBOBMX HOPM IHW KX ranysei npaeal

He aHanisywuun getasbHO BUC/IOBNEHY NO3ULItO, aBTOPOM
AKOT € BifOMWUI BYEHWUIA, akageMik AKageMil NpaBOBUX HaykK
YkpaiHu B. |. CeMmunk, BCe X TakKu HeoOXifHO 3ayBaXKuTu, Lo
BKNOUYEHHS HOPM MPO KYNiBAK-NPOAaXx, LapyBaHHA, OpeHay
3eM/i 4o 3eMenbHOro Koekcy Y KpaiHu He MOXe 3MiHUTU CYTO
LMBINICTUYHOT NPUPOAN BPEryNbOBaHWX HUMMW CYCMiNbHUX
BifJHOCUH i 3yMOBUTK X MOHOMOJIbHE BK/OYEHHA [0 3eMeb-
HOro npaBa ik ranysi ykpaiHcbKoro npasa. BnacHe, i B. I. Cem-
YMK 3MYLIEHNN BU3HATN KOMNNEKCHUI XapakTep BuULLe3asHa-
yeHUXx HopM 3K Y KpaiHu, xo4ya i 3apaxoBye Bperynb0BaHi HUMU
CyCMinbHi BIZHOCMHM BUKIOYHO 4O NpeAMeTa 3eMefibHOro npa-
Ba. OflHaK, K HaM YABJIAETHCA, HE MOXHA irHOPYBaTH ifeoso-
rito Ta npuHuMnu nobyaosm HoBoro LUK, skuii He BUKAOYae
3eM/t0 3 4mncna 06’eKTiB LUBINbHUX NpaB. binbwe ToOro, Bigno-
BifHO [0 cTaTel 177, 181 LUK 3eMenbHi BiNAHKN 9K HEPYXOMI
peyi € 06’ekTaMmn uuBiNnbHUX npaB. CtaTTi 173—378 UK Yk-
paiHu 6e3nocepegHbO BU3HAYaO Tb NPABOBUIA PEXMUM BACHOCTI
Ha 3eM/I0 (3eMeNbHY AiNAaHKy), cTaTTi 395—417 LUK BM3Haua-
I0Tb 3MICT PEYOBMX MPaB Ha Yy>Xe MaiHO, A0 AKOT0 Hanexarhb i
3eMefibHI AingaHKn. Hapew i, B LLK npaMo 3aKpinaoeTbCa MOX-
NNBICTb 3eMeNbHOT AINAHKN O6YTM NPeAMeTOM OKPEMWUX BUAIB
LOTOBIpHMX 3060B’A3aHb (cTaTTi 657, 718, 744, 792 Towo0).
OpfHak HaliBaromiWni iHCTPYMEHT Ha KOPUCTb LUBINICTUUYHOT
npupoau LOroBOPiB, MPeSMETOM AKUX € 3eMeNbHI LINAHKK, 3a-
KnageHuii 6esnocepeaHbo B 3K YKpaiHu, rnaBa 20 SKoro mae
Ha3By «[lMpupbaHHA 3eMeNbHUX AINSHOK Ha NigcTaBi LNUBINb-
HO-NpaBoBMX yrof». binvwe Toro, B cT. 131 3K YkpaiHu np4a-
MO nepepbayeHo, WO YKNaAeHHA yroj Woao 3eMefibHUX fins-

1 3emenbHe npaBo / 3a peg. B. I. Cemunka i M. ®. KynnHnua. — K.:

BupgaBHnunin [im «IH KOpe», 2001. — C. 17.
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HOK Ha nigcTasBi MiHUW, AapyBaHHSA, ycnafKyBaHHA Ta iHWUX
LUMBINbHO-MPaBOBMX Yrog 34iCHIOETLCA BiANOBIAHO f0 LlnBinb-
HOro Kofekcy YKpaiHu 3 ypaxyBaHHam sumor 3K. AK Ham BBa-
XaeTbCA, HE MOXHA HELOOLHIOBATHN PEryNOYO0ro BMNANBY Ha
TakKi yrogmn 3 3eMeflbHUMU LiNAHKaMU MPUHLUMIB 3eMeNIbHOTO
npaea. AKLW O X aHanizysatn LIK, To MOXXHa BCTaHOBUTK 06Me-
XeHy perynaTuBHY fit0 Oro HOpM, AKi MepeBaXHO CTOCYHTb-
cA hopmMu i NOPALKY YKNajeHHA LOrOBOPIB LWOL0 3eMeNbHUX
LiNAHOK. HaToMicTb, 3MICT LMX AOr0OBOPIB BM3HAYaETLCA Ne-
peBaXHo HopMamMy 3K YkpaiHn. TOMY HUHI NoTiYHiWe BeCcTu
MOBY MpO iCHYBaHHA MOABIAHOT MPaBOBOT MPUPOAN OKPEMUX
CYCNifIbHUX BifHOCWH, A0 AKUX HaNeXWUTb TaKOX MeBHa yac-
TWHA 3eMeNbHUX BifJHOCUH, AKi € NPELMETOM PEryftoBaHHA AK
LMBINIbHOTO, TaK i 3eMeNbLHOro npasa.

Y 3K Ykpaiun 6e3nocepegHbo gxxXepenaMu OroOBIpHOro npa-
Ba €, 30Kpema, cTaTTi 127—133, SKi BU3HA4YalOTb NOPSAAOK
npuabaHHA 3eMeNbHUX AiNAHOK Ha NigcTaBi LMBINbHO-Npaso-
BMX yrog, ctatti 134—138, aKi BU3HayaloTb NOPAJOK npoja-
XY 3eMENIbHUX LiNAHOK Ha KOHKYPEHTHUX 3acajax.

Hopmu CimeiiHOTro Kogekcy YKpaiHu nocigatoTe ocobnvse
MicLe B CUCTEMI Jdkepen, Wo 6araTo B YOMY 3yMOBJIEHE MiCLLEM
LK i CK YkpaiHu B cucTemi npaBa YKpaiHu. B opugunyHiii
HayLi 3 4bOro NUTaHHA CHOpPMYBaNoCca KinbKa TOUOK 30py. e
3a pagAHCbKOro Nepiogy 4OMIHYHOUOK CTana KOHLUenyia cimei-
HOro npaBa AK caMocTiliHOT rany3i npasal MigrpyHTam Takoi
KOHLenuii cnyryBannm Taki YUNHHUKW, AK 06MexeHUii cknag
Cyb6’eKTiB CiMeNHMX NPaBOBIAHOCUH, MaNOPO3BUHYTICTbL Mali-
HOBMX BiJHOCWH y CiM’i, NaHyBaHHSA AEP>XaBHOr0 perynrBaH-
HS CiMeHMX BifHOCUH TOW, 0. fK 3a3HauvaB €. M. BopoxeiiKiH,
Yy CIMEMHOMY XXUTTI YJieHU CiM’T MOBUHHI MaTy OAHAKOBI NpaBsa
6e3 IHAMBIAYaNbHOIO PerynBaHHS BiAHOCUH MK HUMUNZ.

1B6ensikoBa A. M., Bopo>keiiknH E. M. CoBeTCKoe cemeiiHOe npaBo. —
M., 1974, —C. 8—9; Epwosa H. M. Bonpocbl ceMbu B rpaxjaHCKOM npa-
Be. — M., 1977. — C. 4—5; NMeprameHT A. V., ManacTunHa C. 4. Paszsutune
COBETCKOr0 3aKoHOofaTenbCcTBa 0 6pake v cembe // COB. rocyfapcTBo U npa-
BO. — 1975. — Ne 9. — C. 47; bpaTycb C. H. OTpacnb COBETCKOro npasa:
noHATue, npeameT, metoa//CoB. rocygapcTso n npaso. — 1979, —Ne 11. —
C. 27; MaTBeeB I". K. CoBeTCckoe cemeiiHOe NpaBo: YuebHuK / MNog pea. B. A. Ps-
ceHuesa. — M., 1982. — C. 20—22.

2Bopo>keiiknH E. M. CemeliHble npaBooTHoweHnA B CCCP. — M., 1972, —
C. 97.
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MpepcTaBHUKM Apyroi KoHUenyil, chopMmoBaHOT TaKoX 3a
pagsAHCbKOro nepiogy, po3rnaganu cimeiiHe NnpaBo SK Nigranysb
UMBiNbHOTO npasa. CBOW NO3ULi0 aBTOpPM 06GIPYHTOBYBaM
HasABHICTH PIBHOCTI yYaCHUKIB CIMEAHNX NPaBOBIAHOCUH, NpuY-
TaMaHHICTIO TM 03HaK «TOPU3OHTANbHUX», & HE «BepTUKalb-
HMUX» BiAHOCUHL

Y cy4yacHuiA nepiog AMCKYycCii WoA0 Micys cCimeinHOro npasa
TPUBAKTb, a/le BXe fAello Ha iHWOoMY NpaBoBOMY (hOHI 3 0rnagy
Ha 34iicCHIOBaHe B Y KpaiHi KapauHanbHe pethopMyBaHHS 3aKO0-
HOAABCTBa, Yy TOMY YMC/i LMBIIbHOIO Ta CiIMeMHOro 3aKOHO4aB-
ctBa. Lla npobnema morna 6 6ytu BupiweHa Hosum LUK Y kpai-
HU, agxxe B oro MpoekTiy pegakyii 1996 p. mictnnacs KHura
wocTta «CimeiiHe npaBo». OpfHak, Bpew Ti-pewT, 10 nTOrO
2002 p. BepxoBHa Paga YkpaiHu B cuiy 6aratbox 06’€KTUB-
HUX Ta CYy6’€EKTUBHUX MPUYNH NPUAHANA CAMOCTIHWA Kogni-
KOBaHWA akT y ¢opmi CimeinlHoro kogekcy Y kpaiHu. Micns
NpuiiHAaTTA HoBoro CK Y KpaiHwn cepeg LOCNIAHUKIB AaHOi npo-
6nemun €QHOCTI He cnocTepiraeTbca. OfHa YacTUHa aBTOpIB
NigTPMMYE KOHLEML,it0 CAMOCTIMHOCTI CiMeliHOro npaBaz2, iHwa —
KoHUenuito nigranysi yneinbHoro npaea3. besymoBHO, Npu-
XUNBHUKW i Neplwoi, i 4pyroil KOHUenuwii HaBoAATb Ha KOPUCTH
CBOET Mo3uyii Baromi aprymeHTn. OgHak, SiK Ha Halw nornsg,
6inbl BaXXMBUM € MUTAHHA MPUHANEXHOCTI CiMeliHOro npa-
Ba 40 NPMBATHOrO YmM fo ny6nivyHoro. | TyT Heo6xigHO norogu-
TUCS 3 TUMU aBTOpaMu, IKi CiMeliHe NpaBo BiAHOCATb A0 NpuU-

1BunbHAHCKNA C. W, JTeKuMmn no COBETCKOMY rpaXKjaHCKOMY npaBy. —
XapbkoB, 1958. Y. 1. — C. 13—14; Node O. C. CoBeTCKoe rpaxgaHc-
Koe npaBo.  JleHuHrpag, 1965. — 4. 1. —C. 177—178; CoBeTCcKOe ceMein-
Hoe npaBo / Mog peg. B. ®. Macnosa, A. A. NMywkunHa. — K. 1982 —
C. 18—19.

2YepoHuii KO. C. MoHATME N 0COGEHHOCTM CEMEHbIX NPaBOOTHOLLe-
Huii // CycninbcTBOo. [ epxaBa. NMpaso. — Bun. 1. LlnBinbHe npaBo. — Ope-
ca, 2002. — C. 21; Hay4HO-npaKTU4eCcKUin kKommeHTapuin CemMeinHOro Ko-
fnekca YkpauHbl / Mog pea. HO. C. YepsoHoro. —K., 2003. — C. 21; CimeliHe
gpa%o YkpaiHu: Migpyyuuk / 3a pea. B. C. NlonaHyyka. — K., 2002. —

. 13.

3)XXwnnnHkosa M. B. NpaBOBOA pexum UMyLLeCTBa YIE€HOB CEMbU.
XapbkoB, 2000. — C. 80; L eBueHko A. M. MNMpo6nemn HoBoro CiMeiHOro
Kogekcy Ykpainm // Mpobnemu 3akoHHOCTI: Hayk. 36. — Xapkis, 2003.__
Bun. 63. — C. 4; CimeliHe npaBo Y KkpaiHu / 3a pea. B. I. bopucosoi, I. B. XXu-
niHkoBoi. — K.: KOpiHkom IHTep, 2004. — C. 15—16.
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BaTHOro npasal Ak BAy4yHo 3a3Hayms Y. H. A3iM0OB, NPpUHLK-
N NpMBaTHOrO npasa € 6a30k0 AK LMBINbHOrO npasa, Tak i
IHW KX «UMBINICTUYHNX rany3ein»2. TOMy MOXHa CTBEpAXYyBa-
TW, WO CiMeliHe NpaBo € BiAHOCHO aBTOHOMHOI rany3s3i npa-
Ba, WO BXOANTb A0 «UWBIMICTUYHOT CiM’i», BIAHOCUHW B SKiN
6as3yThCA Ha AMCNO3UTUBHOCTI METOAY pPerynBaHHA Ta
PiBHOCTI CTOPIH.

BescnipHMM € TakoX TOi pakT, wo Yymmano Hopm CK Yk-
paiHu € g)Kepenom [OrosipHOro npasa. TakumMmu, Hacamnepes,
e rnaeu 8 «lMpaso cNifibHOT CYMiCHOT BNACHOCTI MOAPYXXKA» Ta
10 «Wno6HWiA goroeip». 3BM4aiHO, 0C06MBE 3HAYEHHS ANS
[OTOBIPHOrO NpaBa MakTbh HOPMMU, WO PEryNOI0Th LWAOOHWNI
[0roBip, LMBINbHO-NPaBOBa NPMUPOLa AKOT0, AK 3a3Havanocs B
niTepatypi, Nig CyMHIiB He CTaBUTbCS, | BiH pPO3rnagaeTbca SK
[OTOBIp, AKUA MaE UMBINbHO-NMPaBOBY AOrOBIPHY CTPYKTYpPY,
ane BogHoyac — i HM3Ky ocobnmBocTein3. BnacHe, ui ocobnu-
BOCTI i 3yMOB/IHOKOTb 3MICT NpaBOBMX HOpM cTaTeii 92— 103 CK
YkpaiHun. OTXe, HOPMM LUKX cTaTeli € 6eanocepefHiMuN gxepe-
naMmu OroBipHOro npasa Y KpaiHu.

Cepep pXepen [OroBipHOro npaea BaXXNuBe Mmicue nociga-
I0Tb YNCMEHHI creLlianbHi 3aKOHU, AKI PeryntoTb AOroBipHi
BIJHOCWMHM B Tilh un iHWIili cpepi cycninbHOT gisnbHOCTI. Taku-
MW €, 30KpeMa, 3aKOHUW Y KpaiHu: «lMpo npuBaTm3aLito gepxas-
HOro maliHa», «[po opeHAy AepXXaBHOT0 Ta KOMYHanbHOT0 Mai-
Ha», «Mpo ¢iHaHCcOBUI Ni3uHr», «lpo 3acTaBy», «[1po LiHHI
nanepu i GoHAOBY 6ipXYy>», «[po fep>KaBHe peryntoBaHHA PUH-
Ky UiHHMX nanepiB», «lpo 30BHIWHbOEKOHOMIUYHY
LiANbHICTb», «[1p0o peryntoBaHHA TOBAapOOOMiIHHMX (6apTepHUX)
onepawyiii y rany3si 30BHILLHb0EKOHOMIYHOT gififibHOCTi», «[1po
onepauii 3 faBaNbHULbKOK CUPOBUHOK Y 30BHILLHbOEKOHOMI-
YHMX BigHOCUHax», «[Mpo hiHAaHCOBI NOCNYrK Ta fepXaBHe pe-
ryfoBaHHA PUHKIB (iHAHCOBUX nocnyr», «lpo iHaHCOBO-

1PomoBcbka 3. B. CiMeilHMiA KofeKc YKpaiHu: HayKoBO-NpaKTUYHWIA
KomeHTap. — K.: BugaBHuunii fim «lH FOpe», 2003. —C. 38; HayuyHo-npak-
TUYecKnin KommeHTapuii CemeitHoro kogekca Y kpaunHsol / Mog pea. HO. C. Yep-
BoHOro. — K., 2003. — C. 21.

20 COOTHOLUEHWY YaCTHOrO0 M rpaxkaaHckoro npaea// Mpo6nemMn 3aKoH-
HocTi. — XapkiB: HauioHanbHa topug. akagemia Ykpainu, 1995. —Bwun. 30. —
C. 90.

3Xnnunkosa W. B. bpauHbiii gorosop. — Xapbkos, 2005. — C. 40.
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KPeANTHI MexXaHi3Mun i ynpaBaiHHA MaHOM npu OyAiBHULTBI
XWUTNa Ta onepayisax 3 HEPYXOMICTIO». Yci nepepaxoBaHi Ta
iHWI cneyianbHi 3aKOHWU TIiEH YM IHWOK MIpPOK PETYNHOOTH
[JOTroBipHi BIAHOCUMHM i MalOTb BPaxoByBaTUCA NPU YKNALEHHI
Ta BUKOHAHHI BifNOBIAHUX AOTOBOPIB.

Baxxnuee npaBoperyniotoye sHa4eHHs 415 4OrOBIPHOro npa-
Ba MalOTb HOPMaTUMBHO-NPaBOBi aKTW, WO NPUIAMATbCA YKa-
3amu MNpesngeHTa YKpaiHu, noctaHoBamu KabiHeTy MiHicTpiB
YKpaiHu, iHWKNX opraHis gep>xxaBHoT BNagu, opraHis Bnagu
ABTOHOMHOT Pecny6nikn Kpum y Bunagkax i B Mmexax, BCTa-
HOBNEeHUX KOHCTUTYLiE Y KpaiHu.

Hapg3BunualHo 6araTto TaKMX HOPMAaTUBHO-NMPaBOBMX aKTiB
NpUtHATO B chepi npmBaTn3ayii 4epXaBHOro maliHa Ta nepe-
Be3eHb BaHTaXiB, nacaxupis, 6araxy, nignopsaLKoBaHUX KOM-
neTeHUi’ 3a3HaYeHNX BULLE [EpPXaBHUX OpPraHis.

Mi>KHapoAHi JOroBopu - [Xepeno LOrosipHoro npasa. B
cT. 10 UK (4. 1) 3aKkpinneHe 3arafbHe NpaBunao Npo Te, WO YNH-
HUI MDDXKHapOAHWIA LOTOBIp, AKWUA perynoe LNBINbHI BigHOCHU-
HW, 3roja Ha 060B’A3KOBICTb AKOr0 HagaHa BepxosHot Pagoio
Y KpaiHu, € YaCTUHOK HaLioOHAa/IbHOTr0 LMBIIbHOTO 3aKOHO4aB-
cTBa YKpaiHu. binbwe T0Oro, 3rifHo 3 4. 2 yiei cTaTTi, AKWO Y
YUHHOMY MIXHapOAHOMY LOroBOPi YKpaiHM MIiCTATbLCA iHLWI
npasuna Bif TUX, WO BCTAHOB/EHI BiANOBIAHUM aKTOM LUBIiNb-
HOro 3aKOHOJaBCTBa, 3aCTOCOBYHThCA NpaBua Lboro 4Oroso-
py. IHWnMK cnoBamu, 3a Takux o6¢ctasmH LLK BcTaHOBNOE Npio-
puTeT AiT MiXHapoA4HOro 4OroBopy, WO NeBHOK MIipo Bifno-
Biflae BMUMOram 3aKOHIB Y KpaiHun «[l1po Ait0 MiXHapogHUX
[lOroBOpiB Ha TepuTopii YKpaiHu», «po MiXHapoaHi A0roBo-
pu YkpaiHu» Ta cT. 9 KOHCTUTYLIT Y KpaiHu. 3HaYHy nuTtomy
Bary cepej MibKHapo4HUX LOrOBOPIB CKNajarTh 6araToCTOPOHHI
MiXHapogHi JoroBopu — KoHBeHLii. Cepes HUX 0CO6AUBUM
Lxepenom gorosipHoro npaea € KoHeeHLis OOH npo gorosopu
MiXHapoAHOT KyniBni-npofaxy Toeapis 1980 p., AKa MiCTUTb
YHi(pikoBaHi MaTepiafibHO-NPaBoOBi HOPMMW JOTOBIPHOroO Npasa.

KonisiiiHi HOpMK Ta 3BMYai AK JXKepeno JOroBipHOro npa-
Ba. ICHYBaHHS LMX HOPM 06YMOBNEHO Y4acTO IHO3EMHOTO efe-
MEeHTa Yy NPUBATHUX BIJHOCUHAX, WO CAPUYNHMNIIO 3aPOLKEH-
HA MDKHapOLHOTO NPMBaTHOIO NpaBa, AKe BU3HAYAETbCA B IOPU-
OWYHIA HayLi SK cucTema KONi3imHUX HOpM (BHYTPIWHIX i
LOTOBIpHUX) | YHiIhiKOBaHMX MaTepiaNbHO-NPaBOBMUX HOPM
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[LepXaBu, AKi peryniooTs NPUBATHONPABOBI BIAHOCUHU, yCKNaa-
HeHi IHO3eMHUM eneMeHTOML

Y 6araTb0ox €Bponelicbkux KpaiHax (ABCTpis, YropuinHa,
depepatnBHa Pecnyb6nika HimeuuunHa, L Beyapia, ®paHuis,
TypeyymHa Ta iH.) NPUAHATI cneyianbHi 3aKOHW MPO MiXKHa-
pofiHe NpMBATHE NPaBo YM 3 iHLIOK TX Ha3BOKW. BugaTHa npaBo-
Ba Nofia HacTana i B YKpaiHi, afi)xe HelW 04aBHO — 23 YepBHA
2005 p. — BepxoBHa Paga YkpaiHu npuiiHsana 3akoH «[1po
MiDKHApOAHe nMpuBaTHe MpaBoO»2, HOPMWU AKOr0 3akKfnaganucs
crnepwy y npoekTt Hoeoro LUK Y kpaiHu B pegakuii 1996 p. fo
peui, B. I. Kucinb 06rpyHTyBaB nepeBaru po3milleHHs KONi3ili-
HUX HOPM B OKpeMOMY 3aKOHi, a He B LUK YkpaiHn3. Y ubomy
3aKOHi € po3gin 6 «Koni3iiHi HOpMYK 3000B’3aN1bHOTO NpaBa»,
B AKOMY MicTATbCA cTATTi (43—47), NpUCBAYEHI NUTAHHAM
BMOOpY Npasa 3a 3rofot CTOPiH, NpaBa, Wo 3aCTOCOBYETLCA A0
[0roBOpPY 3a BiACYTHOCTI 3rofu CTOpiH nNpo Bubip npasa, Lo 3a-
CTOCOBYETbHCA O AOrOBOPY CMOXWBAHHA, Npasa, L0 3aCTOCO-
BY€ETbCA [0 32aCHOBHULLKOIO JOr0BOPY OPUAMUYHOT 0COOY 3 iHO-
3eMHOI0 yyacTto, ciepy Aii npasa, LL,0 3aCTOCOBYOTbCA L0 AOTO-
Bopy. BesymMoBHO, HOPMMK 3a3HaYeHUX CTaTell € He nuLe
L)Kepenom MiDKHapoLHOro NpuBaTHOrO npasa, a i gXKepesom
IHCTUTYTY [OrOBIPHOro NpaBa Y KpaiHu.

€M iHWi gxepena MibKHapoAHOTro NpMBaTHOrO Npaga, 6ara-
TO 3 AIKMX MalTb NOABIJiHY NPaBOBY NPUPOAY, OCKIIbKM B iX
OCHOBI y 6aratboXx BMNafkax fiexaTb 3BUYal, AKi BigNoBigHO
b0 cT. 7 UK YKpaiHu MoXyTb OYTW perynsatopom LUBINbHUX
BIJHOCWH, AKLWL,0 BOHN He cynepeyaTb AOTOBOPY abo akTam Lu-
BiNIbHOTO 3aKOHOfaBcTBa. O4HUM i3 HANOWMPEHIWNX MiXKHa-
POAHMX TOProBesbHMX 3BMYaAiB AiNoBOro 06opoty € MpaBuna
IHKOTEPMC, po3po6neHi Mi>xkHapoZHO TOProBesibHO nana-
Tolo y Mapuxi y pegakyii 2000 p. (ICC). B YkpaiHi 060B’A3-
KOBiCTb 3acTocyBaHHA pasun IHKOTEPMC npu yknageHHi
30BHILLHbOEKOHOMIYHMX Ta BHYTPIlIHIX gorosopie 6yna 3a-
nposagxeHa YkKasom lMpe3ngeHTa YKpaiHn «[1po 3acTOoCyBaHHA
MiXKHapoAHUX NpaBua iHTepnpeTayii KOMepUiiHUX TEPMiHiB»

1MexpayHapoaHoe YacTHOe npaBo: YuebHuk / Mog pea. I'. K. Amutpue-
Boii. — M., 2001. — C. 38.

2YpapoBuii kyp’ep. —OpieHTup. — 2005. — 31 cepnHs 2005. — Ne 163.

3Kucinb B. I. MixxHapogHe npuBaTHe npaso. MuTaHHA Kogndikayii. —
K.: ¥kpaiHa, 2000. — C. 124.
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Bif 4 KBiTHA 1994 p. AKW o0 3a 3aranbHUM Npasuaom 4. 1cT. 7
LIK 3Buuyaem € npaBuio NoBefiHKU, AKe He BCTAHOB/IEHE aKTa-
MU LUMBINbBHOTO 3aKOHOAABCTBA, afe € yCTa/leHUM y MEeBHIN cdepi
LUBINBHUX BIJHOCUH i MOXe O6YyTuK 3aikcoBaHUM Yy BignoBia-
HOMY AOKYMEHTI, TO, AK 3a3Hauyanoca B niTepaTtypi, 3Buyali
[inoBOro 060poTy € TaKOX yCTaseHUM NnpaBuOM MOBEAIHKMU,
AKe WWNPOKO 3aCTOCOBYETLCA Y NEBHIW cepi NignpueMHNLb-
KOT AiANbHOCTI, 30KpemMa, B TOPTiB/i, po3paxyHKOBUX onepa-
LifX, TOProBefibHOMY MOpeniaBcTBi Towol

Y HoBomy LUK YKpaiHu fia 3BuuaiB ginosoro o6opoty 6es-
nocepeaHbo nepeabayaeTbca B okpemux crtatsax (526, 527, 529,
531, 538 Towo0). Hanpuknag, 3rigHo 3i cT. 527 LUK 60pXHUKK
30060B’3aHMW1 BUKOHATW CBili 060B’A30K, a KpeaUTOp — MpUii-
HATW BUKOHAHHA 0COOUCTO, AKL O iHWe He BCTAHOB/EHO [0rO0-
BOPOM ab0 3aKOHOM, He BUNNNBAE i3 CYTi 3000B’I3aHHSA YN 3BU-
yaiB AinoBOro o6opoTy.

[o Takoro poay akTiB He06XifjHO BifjHECTU Y Hi(hiKOBaHi npa-
BU/ia N0 IHKAco; YHi(pikoBaHi npaBmna no fOroBipHUX rapaH-
Tisax Touo02

Y UMBINICTUYHINA NiTepaTypi OCTaHHIM 4acoM 4YMMano aBToOpiB
cepef 3BMYaiB NparHyTb BUAINATY [iN0Bi Y3BUYAEHHA («A€N0Bble
00bIKHOBEHUSA» —poc.). OfgHaK NUTAHHS AiN0BOr0 Y3BUYAEHHSA, Ha
BiAMIHY Bif 3BMYat0 4in0BOro 060p0Ty NOKU L0 HE 3HAMLLII0 OAHO-
3HAYHOro BUpiWeHHA. Tak, Ha gymky |. B. HoBuubKoro, ainose
Yy3BUYAEHHS YABNSE COBOIO HE HOPMY MpaBa, a 0c06/1MBNiA 3aci6 3a-
MOBHEHHA 3MICTY BOJi CTOPiH Y KOHKPETHOMY MpaBOBiJHOLEHHI,
AKLL0 Taka BOMS y BiANOBIAHIA YacTuHI He 6yna BupaXeHa nps-
mM03. |. C. 3UKiH MPOMNOHYE PO3MEXOBYBATW MOHATTA «MPaBOBUi
3BMYaA», «Y3BUYAEHHA», OCKi/IbKW MepLle Mae 03HaKU OpUgnNY-
HOT HOPMU 3aranbHOr0 PeryntoBaHHA, a Y3BUYAEHHSA HE € HOPMOIO
npasa, afe BOHO BBAXAETbCHA TAKUM, LLLO BXOAWTb [0 CKNajy Bofe-
BUSABMEHHSA CTOPiH 32 yroAo y BUNajKy BignoBigHOCTi IX HaMipam4.

1HaykoBO-npakTU4YHNII KOMeHTap LiuBinbHOro Kogekcy YkpaiHm / 3a
pea. O. B. A3epu, H. C. KysHeyosoi, B. B. lyus. — K.: KOpiHkom IHTep,
2005. —T. 1. —C. 23—24.

24unB.: MexayHapoHoe yacTHOe npaBo. — XapbkoB: KoHcym, 1998. —
C. 39—95.

3HoBuukmnii . 6. ICTOYHNKN COBETCKOTO FrpaXAaHCKoro npaea. — M.:
[ocropuspat, 1959. — C. 67.

43bIKnH W. C. loroBop BO BHELWHE3KOHOMUYECKON AeATENbHOCTU. — M .:
MexayHapoaHble oTHOweHunsa, 1983. — C. 10—50.
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Ha nymky M. [1. €ropoBa, L4iNOBUMMN Y3BUYAEHHAMMU € yCTa-
NeHi B UMBiNbHOMY 060poTi NpaBuna nosefiHkMl M. |. bpariH-
CbKWIi BBaXKAE, W0 0COBAMBICTb 4iIOBOM0 Y3BMYAEHHSA MOPIBHA-
HO 3i 3BMYAEM BUABNAETLCA B MPAaBOBOMY 3HaYe€HHIi BOJi CTOPIH,
BifTAK Y3BMYAEHHA BK/OYalOTb B cebe AK 3aranbHi npasuna,
Tak i Ti, AKi cTanu 3BMYallHUMW B MPaKTULi KOHTPAreHTiB2
Mo3nuito LMX aBTOPIB BAXKO Y3roguTn 3 nonoxeHHamu LK
P®, ycT. 59K0Oro gaetbca NoHATTA «06blvasA fenoBoro o6opo-
Ta», & He «/ef10BOro 06bIKHOBEHMA» (POCIICbKOIO MOBOIO).

OuiHlYM HaBedeHI JYMKN MOXHa AiATU BUCHOBKY, L0 B
POCIACBLKIA UMBINICTMLI He 3aBXAN PO3MEXOBYHThHCS 3BMUAT
[inoBoro o6opoTy Ta finoBMX y3Bu4yaeHb. BnacHe i HoBuin LIK
YKpaiHn Bugingae nuwe 3Buyai 4inoBoro o60poTy, a He gino-
BMX Y3BMYaEHb. TOMY, BOYEBUAb, | B YKPATHCbKIN OPUANYHITN
Hayui AiN0oBi y3BMYAEHHS BXWUBAOTbLCA Y 3HAYEHHI, TOTOXHO-
MY NOHATTIO «3BUYali AiN0OBOro 060poTy». 3 TaKOK MO3ULIEID
MOXHa MNOrognMTUCh, ane He MOXHa BOLHOYAC KaTeropuyHo 3a-
nepeyvysBaTun MOX/MBICTb NOAINY 3BUYATB HA OKpeMi TX pi3HO-
BUAMW, 3a1eXHO Big chepn cyCcninbHUX BiJHOCKH, B AKUX BOHMU
thopMytoThCS.

JoroBip AK f)xepeno forosipHoro npasa. HUHI npakTU4HO
HEMOXX/IMBO BifHalTW fJocnigHuka, AKuii 6u 3anepevyBaB 3a
[Or0BOPOM pOJib Perynatopa BifHOCUH MiX LOTOBipHUMU CTO-
poHamn. Ha nymky A. C. [losrepTa, JOroBip € OCHOBHUM pery-
NATOPOM UUBINbHUX BIAHOCMH3, MOXe ATUCS NnLLEe NPO CTYMiHb
BMNMBY LOTOBIPHUX MEXaHi3MiB Ha BIiAHOCUHW LOTOBIPHUX KOH-
TpareHTiB Ta iX CNiBBIAHOWEHHA 3 HOPMATUBHO-NPaBOBUMM pe-
rynatopamun. Bignosigb Ha gpyre nuTaHHs 6e3nocepegHbo
MicTUTbCA B CT. 6 LLK, B AIKiil, no-nepLe, BU3HAETLCS peryns-
TWBHA PONb AOrOBOPY, a NO-APYre, BU3SHAYEHO MEXI BMIUBY
[LOTOBIpHUX pPerynaTopiB Ha BiJHOCUHWU KOHTpAreHTiB, AKi No-
NArawTb y TOMY, WO CTOPOHW B OrOBOPi HE MOXYTb BigcTyna-
TV Bifl MONOXEHb aKTiB LMBINbHOI0 3aKOHOAABCTBA, AKL,0 B HUX
npo Le NpaMo 3a3HavyeHO abo Konn 060B’A3KOBICTb LUX NONO-
XeHb BUNNBAE 3 1X CyTi ab0o 3 CyTi BiJHOCUH MiX CTOpOHaMmu.

1MpaxpgaHckoe npaBo: YuyebHMKk. — M.: CM6., 1996. — Y. 1. —C. 33.

2bparuHckuit M. ., BuTpaHckuii B. B. joroBopHoe npaso. O6wue no-
noxexnua. — M.: Ctartyt, 1997. — C. 60.

34uB.:LLMBiNbHWIA KOAeKC YKpaiHU: HayKOBO-NpaKTUYHNI KOMEHTap. —
K.: IcTuHa, 2004. — C. 12—13.
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Lo ) CTOCYETbCA PerynaTuBHOT poni AOroBOpy, TO BOHA BU-
3HAYaeTbCA CTYMNeHeM AOroBipHOT yperynb0BaHOCTI BifHOCUH
CTOPiH, NOPIBHAHO 3i CTyneHem X HOPMATMUBHOT yperynboBa-
HOCTi. TO6TO BOHA MOXe OYTU JOMIHYHYOH, KW 0 3MICT JOro-
BOPY BU3HAYEHUII MEpPeBaXHO 1Oro ymoBamu, abo MiHiMasb-
HOK, AKLL0 CTOPOHM OOMEXWMANCA NULLEe BU3HAYEHHAM napa-
METPiB ICTOTHUX YMOB i3 3aCTEpPeXeHHAM MpPOo BPEerystoBaHH#
yCiX IHWMNX BiAHOCUH YNHHUM 3aKOHOAAaBCTBOM Y KpaiHu.

TunoBuiA JOroBip AK AXepeno A0oroeipHoro npaea. Hoswui
LUK YkpaiHu 6e3nocepefiHb0 BU3HAB MPaBOUYUHHICTb TUNOBUX
ymoB gorosopy (cT. 630). OgHak 3p061eHO Le Aewo HeoLHO-
3Ha4yHoO. Tak, 3rigHo 3i cT. 630 LUK goroBopom moxe 6yTu BCTa-
HOBJIEHO, L0 Or0 OKPeMi yMOBU BU3Ha4Yar TbCA BI4MOBIAHO A0
TUMNOBMX YMOB AOTOBOPIB NEBHOIO BUAY, ONPUIIOAHEHUX Y BCTA-
HOBNEHOMY NOPAAKY. FAKLL0 TAKOr0o NOCMAaHHSA HA TUNOBI yMO-
BW y forosopi He 6yae MicTUTuCA, TO TaKi YMOBU MOXYTb 3a-
CTOCOBYBATUCA NNLLIE AK 3BMYAT 4iN0BOT0 060POTY, AKLLO BOHM
BignosifatoTb BUMoOram cT. 7 LUK, y kil BU3HAYaETHCSH MOHAT-
TA 3BMYAl0 AiN0BOro 060poTy Ta MOPAAOK AOro 3aCTOCYBaHHA.

MporanuHoto 3micTy cT. 630 LLK, Hacamnepesd, € Te, WO B
Hili He PO3KPMBAETLCA 3MICT MOHATTA «ONPUNOAHEHHSA» TUMO-
BUX YMOB J0rosopy. BoueBufib, y faHomMmy pasi nig onpunioa-
HEHHAM TUMOBMUX YMOB AOrF0BOPY Mae po3yMiTuUCA Take iX fOBe-
LEeHHS 0O BigoMa Cy6’eKTiB LMBINLHOIO nMpasa, Ha AKe He Mo-
IWWNPHOETHCA BCTAHOBMEHU, 30KpeMa, Y KasoM [pe3ngeHTa
YkpaiHu Big 10 yepBHA 1997 p. (3 HACTYNHUMMK 3MiHAMU Ta
[LOMOBHEHHAMM) NOPSAAOK OiLinHOro ONPUAOAHEHHS HOPMa-
TUBHO-NPABOBMX aKTiB. AKLWO X TUMNOBI YMOBM AOr0BOpPY 3a-
KpinneHi y BignoBiAHOMY HOPMAaTUBHO-NPaBOBOMY aKTi, TO
3BICHO, W0 BOHN HabyBalTb 03HAK MPaBOBOT HOpMU, fika byae
HOPMATUBHUM A)KEpenoM AOrOBipHOro npaBa, He3aneXxXHo Bifg
[LLOTOBIPHOr0 3aCTepeXeHHs Npo Ail0 TUNOBUX YMOB. 3p0O3yMi-
no, WO JOroBip Mae yknagatnca o60B’A3K0OBO 3 YpPaxyBaHHAM
TUMNOBUX YMOB, KW, 0 Taka 060B’3K0OBICTb NepegbavyeHa Hop-
MaTUBHO-MPAaBOBMM aKTOM, AKUM 3aTBEPLXKeHO TaKi YMOBW.
OcKinbKmn X YnMHHa pegakuis ct. 630 LUK € Takot, L0 He f03-
BONIAE NOWMPOBATY iT it0 HA HOPMAaTUBHO 3aTBEPXKEHI TUMOBI
npasuna, 6axaHo 6yno 6 JONOBHUTK i1 YACTUHOI TPETLOIO, B
AKiA nepes6aunTy NOPAAOK AiT HOPMATUBHO 3aTBEPLXKYBAHUX
TUNOBUX YMOB JOr0OBOPY.
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Moka3oBUM NpUKNaLOM HOPMATUBHO-3aTBEPAXKEHUX TUMO-
BUX YMOB [0OroBOpYy MOXe cnyrysaTtu nocraHoBa KM Y kpaiHu
Bif 1 cepnHa 2005 p., AKOW 3aTBepA>KeHi 3arafibHi yMOBU YK-
nafjleHHsa Ta BUKOHaHHA [OroBOpPiB Nigpaay B KaniTaibHOMY
6ygniBHMUTBIL B 3arafbHNX ymoBax BU3HA4YEHO, 30KpeMa, HW3-
Ky ICTOTHMX YMOB forosopy nigpagy (6nmsbko 20). Mpu ubomy
B M. 23a3HayvyaeTbcd, Wo 3aranbHi yMOBM € 060B’I3KOBUMU AN
BpaxyBaHHA Mif 4Yac yKnajeHHA Ta BUKOHAHHSA A40roBOpiB
nigpagy B kKanitafibHOMY 6YAIBHULUTBI, HE3aNleXXHO Big gxepen
(hiHaHCyBaHHA, a TakKoX (OPMU BNACHOCTI 3aMOBHWKA Ta
nigpsagHuka.

TunoBi YMOBM AOroBOPY MOXYTb (hopmanizoByBaTucsa y
Pi3HWX NpaBOBMX JOKyMeHTax (y TMNMoBmux abo B3ipLeBux AoOro-
BOpax, TUMOBMX YMOBax 4m npasunax). Tak, Hakazamu ®oHgy
LepXaBHOro ManHa Ykpainu Big 21 cepnHa 1997 p. Ne 910 Ta
Ne 911 3aTBepa)XeHi TUNoBUIA AOroBip KyniBAi-NnpoAaxy nake-
Ta aKUuili BigKpUTOro akLiOHEpPHOro TOBapuUCTBa, CTBOPEHOTO Y
npoueci kopnopaTu3sauii, 3a KOMepPLIiRnHNMM KOHKYpCOM Ta Tuno-
BMI QOrOBIp KyniBNi-npoAaxy nakeTta akL il BIAKPUTOro akLio-
HepHOro ToBapucTBa, CTBOPEHOr0 Yy NpoLeci npueaTun3adii, 3a He-
KOMepLiiHUM KOHKYPCOM, HaKka3oM ®OHAY Aep>XXaBHOro MaiHa
YkpaiHu Big 23 cepnHsa 2000 p. Ne 1774 — TunoBuii foroeip
OpeHAM LiniCHOro MaiHOBOro KOMMMEKCY [AepXXaBHOro
nignpvemMmcTtaa (CTaTyTHOro Nigpo3ainy nignpueMcTaa)2

MoctaHoBo KMY i HayioHanbHOro 6aHkKy Y KpaiHu Bif
21 yepBHA 1995 p. No 444 3aTBephyKeHi «TUNOBIi NaTiXHi ymMo-
BV 30BHILUHbOEKOHOMIYHUX A0roBopiB (KOHTPAKTIB) i TUNOBI
(hopMY 3aXNCHUX 3aCTepeXeHb 40 30BHILLHbOEKOHOMIYHUX [0-
rosopie (KOHTpPakTiB), AKi nepenbayaloTb pPo3paxyHKU B iHO-
3eMHili BanTi», Haka3oM MiHicTepcTBa EKOHOMIKM Ta 3 Nu-
TaHb €BpOMelicbKOi iHTerpayii Y kpaiHu (HUHi — MiHicTepcTBO
eKOHOMIiKM) Big 6 BepecHa 2001 p. Ne 201 3aTBepaxeHo «[lono-
XEHHS NPo POPMYy 30BHILLHLOEKOHOMIYHUX AOroBOPiB (KOH-
TpakTiB). B ycix nepepaxoBaHuX akKTax 3akpinneHi TMnosi go-
roBipHi yMOBM, AKi, K NpaBuI0, MaldTb 060B’A3KOBUIA Xapak-
Tep Ana cTopiH. OfHaK He 3aBX[W B HOPMATUBHUX aKTax,

1Ypsagosuit Kyp’ep. — OpieHTp. — 2005. — 31 cepnHa. — Ne 163.
20peHaHi BigHOCUHN B Y KpaiHi: 36. HopmaT. akTiB. — K.: KOpiHkom
IHTep, 2001. — C. 204.
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AKUMW 3aTBEPAXKYHOTbCA TUNOBI LOTOBOPMW, BU3HAYAETLCA fif
3aKpinaeHMx y HUX ymoB. Tak, y n. 10 noctaHoBn KM Y kpai-
Hu Big 11 nunHa 2002 p. Ne 1000, Akot 3aTBepgXeHo Twuno-
BUIi LOroBip 060B’A3KOBOT0 CTpaxyBaHHA BPOXal CiibCbKOToOC-
NnofapCbKMUX KynbTyp i 6araTopiyHux Hacaf>XKeHb..., NMLIE 3a-
3HAYeHO, W0 A0roBip 060B’A3KOBOr0 CTpaxyBaHHA yKNajaeTbCs
3a (hopmoto 3rigHo 3 Tunosmum gorosopoml. 3 TaKOT HOPMU BaX -
KO AiATM BUCHOBKY Npo 060B’A3KOBICTb YMOB TaKOro TUMOBOIO
forosopy. IMOBIpHO, BOHW € AUCMO3UTUBHUMMU.

OpraHamu gepXaBHOT BlagAn MOXYTb 3aTBepAXyBaTuce Ta-
KOX MpUMIpHi Yn 3pa3koBi (B3ipLesi) 4Orosopu, TUMNOBI YMOBK
AKNX MOXYTb He MaTy 060B’A3KOBOCTI A1 CTOPIH NpU yYKagaHHi
porosopy. OfiHaK Takux JOroBopiB npuiimaeTbcsa Hebarato. Ha-
npuknag, Hakazom MiHicTepcTBa YKpaiHM y cnpaBax HaykWu i
TEXHO/OriA (HWHI Take MIHICTepCTBO NiKBifOBaHe i CTBOpPEHE
MiHicTepcTBO Hayku Ta ocBiTn) 3 6epe3Ha 1998 p. Ne 59 6yno
3aTBepPAKeHO MpUMIpHWIA foroBip hiHAHCOBOTO Ni3NHIy Ta Mpu-
MIipHWUIA IHHOBaUIWHWIA AOTOBIp, B AKOMY BiACYTHI iMnepaTuUBHI
MONOXKEHHS, a i0ro YMOBU MatoTb peKOMeHAaLiiHNIA XxapakTep.

3a ycTaneHot NpakTUKO NPUMIpPHI, 3pa3koBi (B3ipuesi) go-
roBOPU HOCATb pPeKOMeHfaLiliHWi xapakTep, a BigTak He no-
BMHHI BBaXaTucs gkepenom npasa. MNpoTe AKLW,0 CTOPOHM B LO-
roBopi 3po6unn 3acTepeXXeHHa NPo NPUAHATTA YMOB, chopmy-
NbOBAHUX Y NMPUMIPHOMY Y/ 3pa3KOBOMY LOFOBOPi, TO BOHM
MalTb 418 HUX 060B’I3K0OBMI XxapakTep. Heo6XigHO TakoX Bpa-
XOBYBaTU, LLO HaBiTb Y TaKMX 33 HA3BOK [Or0BOPax MOXYTb
MicTUTUCA 060B’A3KOBI AN14 CTOPiH yMOBMW. Tak, y 3pa3koBOMY
[0roBopi 3acTaBu, 3aTBEPXEHOMY MOMOXEHHAM NPO NOPAAOK
HagaHHA POHAOM AepXXaBHOro MaliHa Y KpaiHu J03BONY Ha 3a-
CTaBy [ep>KaBHOro MaiHa, 3aTBEPLKEHOr 0 Haka3om dPoHAy aep-
)KaBHOTO MaliHa Y KpaiHu Big 4 yepBHsA 1996 p. Ne 618, micTuno-
cA cneyianbHe 3aCTEPEXEHHA NPO Te, WO faHuii [orosip € peko-
MeHJ0BaHWM, a B YacTUHI NyHkTiB 1.1—1.4, 2, 3.2, 4, 5.5, 6.2,
8, 11—11.5, 12 € 060B’A3KOBUM AN18 OTPUMAHHSA NOTOLXKEHHA
[orosopy 3acTaBu ®OHAOM AepP>XaBHOTO MaiHa Y KpaiHu (ioro

perioHanbHUX BigAineHb)2 Lle o3Hayae, W0 nNpasoBYy Npupoay

1Bbt0NeTeHb 3aKOHO4ABCTBA | OPUANYHOT NpaKTUKKN YKpaiHn., — K.:
KO piHkom IHTep, 2005. — Ne 10. — C. 185—205.

20wnB.: 36ipHMK TMNOBUX gorosopis / ABTopu-ynopagHukun M. I. lei-
Ko, M. M. Nliageubknii. — K.: A.C.K, 2000. — C. 464.
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TUNOBUX, NPUMIPHUX YM 3pa3KOBUX YMOB, IX YNHHICTb HEOOXi-
[LHO BM3Ha4yaTuW He 3a Ha3BOK 3aTBEPAXEHOrO iX aKTa, a 3a noro
3MICTOM Ta 3aCTEPEXEHHAM MPO MOro YMHHICTb WOAO TUX UM
IHW WX BIGHOCUH. Y 3B A3KY 3 LLMM HEO06XigHO 3p0OUTU BUCHO-
Bok MpPO Te, L0 AKLLO YNOBHOBAXEHUM OpraHoMm, sKuii 3aTeep-
OVB TUNOBUIA, NPUMIPHMIA YM 3pa3KOBUI LOTOBIp HE 3aCTepexe-
HO LL,040 060B’A3KOBOI0 Y/ PEKOMEHAALIAHOTO XapaKTepy Aiiix
YMOB, TO Ma€ AiaTu npesymnuisd Heo60B’A3KOBOCTI YMOB LUX
[LOroBOpiB ANs CTOPIH, WO yKNajaTb BIANOBIAHNI JOFOBIp.

TUNoBi yMOBM JOTOBOPY MOXYTb MiCTUTUCS B NpaBuiax, nono-
XEeHHAX, TUNMOBMX YM 3Pa3KOBUX AOroBopax, po3pobnoBaHuX i 3a-
TBEPXKYBAHMX OPUANYHUMM 0cobamMm, 30Kpema 6aHKIBCbKMMM Ta
iHWYMN hiHAHCOBUMM YCTaHOBaMW 3 METOK MOIMLIEHHS 06Cny-
roByBaHHS HACENEHHA Ta CMPOLLEHHA 0(DOPMIEHHA AOr0BOPIB. Tak,
BiANOBIAHO A0 NYHKTY 2.1.4 T10N0XeHHSA NPo NOPALOK HafaHHA
(hiHaHCOBMX nocnyr nombapgamu, 3aTBEPLXKEHOTO PO3NOPALKEH-
HAM [epXaBHOT KOMicii 3 peryntoBaHHA pUHKIB DiHaHCOBUX NOCyr
YkpaiHu Big 26 kBiTHA 2005 p. Ne 3981, nombapau NOBUHHI MaTu
BHYTPILWHI NpaBuia abo NONOXKEHHSA, WO PernameHTyOTb HajaH-
HA IoM6apAoM PiHaHCOBUX Ta CYNYTHIX MOCNYT.

MopibHa cuTyayid CKajaeTbea i B AeAKMX IHWUX cdhepax
LiSNbHOCTI, 30Kpema cTpaxoBoi. Tak, BiANOBiAHO A0 CT. 5 3aK0oHY
YKpaiHu «[po cTpaxyBaHHSA» 3aranbHi YMOBK i MOPSALOK NpoBe-
[LEeHHSA J06POBINLHOIO CTPaxyBaHHA BM3HAYalOTbCA NpaBuaamm
CTpaxyBaHHSA, L0 BCTAHOB/IOIOTHCA CTPAXOBMKOM CaMOCTIMHO.
[JoroBip cTpaxyBaHH#A, (hakT A0ro yknageHHs MOXe nocsiguysa-
TUCA CTPaxoBMM CBIZOLTBOM (CTPaxoBMM MONicCOM, cepTuUdika-
TOM), BiH MOXe 6yTWn YKNafeHuii i B iHW KX gopmax, nepeabdade-
HUX LUBINIBHUM Ta CTpaxoBMM 3aKoHofaBcTBOM (cTaTTi 15, 17
3akoHy YKpaiHu «[lpo cTpaxyBaHHA»), Y 3B’A3KY 3 LUM MOXe
BUHUKHYTW NUTaHHA NPO CNiBBIAHOWEHHS NPaBua CTpaxyBaHHS
i JOroBoOpy CTpaxyBaHHA. BignoBigb Ha Lle NTUTaHHA NparHys gatTu
Buwnin ap6iTpaxHUii (HUHI — rocnogapcbknuii) cya Y KpaiHu B
CBOIX P0O3’ACHEHHAX «[1po fedKi NMUTAHHA NPaKTUKW BUPIiLLIEHHA
cnopis, NOB A3aHWUX 3 YK/afaHHAM Ta BUKOHAHHAM KpPeanTHUX
foroBopiB» Bif 6 XXOBTHA 1994 p. Ne 02-5/706 (3i 3miHamu Bif
30 6epe3Hsa 1995 p., 14 TpaBHA i 18 nucTonaga 1997 p.)1 Y n. 6.3

1 36ipHMK po3’acHeHb Buuioro rocnogapcbkoro cygy Ykpainm. — K.:
BupaBHuumnii fjim «IH FOpe», 2003. — C. 61.
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UMX P03’ACHEHb, 30KPEMa, 3anuCcaHo: AKLL0 MiX CTPaxOBUKOM i
CTpaxyBa/bHUKOM YKNnafeHWil LOroBip cTpaxyBaHHs, TO Nofasb-
e NOCMNAHHA OCTaHHbOrO Ha Te, LW 0 BiH He OyB 03HaOMEHWNI 3
LUMMUW NpaBMnamu, 3a3Bmyail, He NOBMHHO 6paTuca go ysarun. Taki
BUCHOBKN BAC YKpaiHu € NeBHOK MipOt0 HEOLHO3HAYHUMU. MOX-
Ha NPUMYCTUTK, L0 BOHM CTOCYIOTHCA TUX BUNALKIB, KON B [OTO-
BOpi fOOPOBINILHOTO CTPaxyBaHHA He BifTBOPEHI TUMOBI YMOBMU, 3a-
KnafeHi B npaBunax cTpaxyBaHHA. To6TO 3a TaKMX 06CTaBUH Cy[
NPy BMPILEHHI CNOPY MiXK CTOPOHamm 6yae KepyBaTWCA He L e
yMOBaMM JOr0BOPY, a i ymoBamu, 3aknafgeHumMmuy B npaBunax crpa-
XyBaHH$, npo wo BAC YkpaiHu, Ha afb, He faB PO3’ACHEHb.

OcobnuBy perynaTuBHy ponb Bigirpatote MpaBuna 6ipxo-
BOT TOPriBAi, 3aTBEpAXYyBaHi 360pamMu 4nieHiB 6ipXi abo ynos-
HOBaXXeHUM OopraHomM BifiNOBIAHO A0 BUMOT CT. 17 3aKOHY Y K-
paiHu «[Mpo ToBapHy 6ipXxy» Ta MpaBuna ¢poHAOBOIT 6ipXi, 3a-
TBepA)KYBaHi 360pamMm akLioHepiB 6ipXi BignoBigHO [0 BUMOT
CT. 34 3aKOHY YKpaiHu «[1po wiHHi nanepu i PoHAOBY GipXy».
Llymu npaBunamMyu MOXYTb BCTaHOBNIOBATUCA TAKOX MeBHI
YMOBW NpKn yKnageHHi 6ipxosux yroga. Ha aymky B. C. W ep-
6uHKn, MpaBunna GOHAOBOT BipXKi € NOKaNbHUM HOPMaTUBHUM
aKTOM, L0 pernameHTye iT AiANbHICTb, NOB’A3aHY 3 TOPTiB/EID
LiHHMMK nanepamunl Taka gyMKa € He 6e3cnipHOlo, ajXe 3a-
3HauyeHi MpaBuna He BiANOBIfAKOTbL 03HaKaM, NPUTAMAHHUM
HOpMAaTMBHUM akKTam. AK Ha Haw nornsg, MpaBuna 6ip>XXoBoi
Toprisni, MpaBuna PoHAOBOT 6ip>Xi Ta iHWI NOAIOHI [OKYMEH-
T € TOKASIbHUMU MPaBOBMMMW aKTaMu, AKi BogHo4vac € gxepe-
JIOM [IOTOBIpPHOro npa.a, ajie He € HOPMATUBHUMUN aKTaMMu.

B topugnyHin nitepaTypi BUcnoBsatBanaca gymka npo Te,
W0 TUNOBMWIA LOrOBip € 0CO6MMBMM HOPMaTUBHUM akToM, 060-
B’A3KOBWM AN CTOPiH AOTOBOPY, @ NPUMIPHUIA JOTOBIpP He €
HOPMaTUBHWM aKTOM, OCKilbKN AOr0 NOMIOXXEHHA € PEKOMEH-
JayiiHumn2 OfHak Taka AyMKa € fewo cnpoweHow. B Tuno-

1Ulep6buHa B. C. N'ocnogapcbke npaBo. — K.: ATika, 1999. — C. 251;
LLlep6uHa B. C.Nocnogapcbke npaBo. —K.: KOpiHkom IHTep, 2002. —C. 339.

20vB.: bepgHnkos B. I'., KabanknH A. KO. NpaxgaHCcKo-npaBoBble dop-
Mbl TOBapHO-AEHEXHbIX OTHOWEHUA. — M.: KOpuguyeckas nutepatypa,
1970. — C. 73; Bep6 C.A. TvnoBble U NPUMEPHbIE JOrOBOPbLI KaK CpeAcTBO
NpaBOBOro perynupoBaHus 06LeCTBEHHbIX OTHOLWEHWIA // [oroBopHas
AWCLMNNMHA B COBETCKOM rpaxjaHckom npase. — Ceepanosck, 1985. —
C. 146—147.
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BOMY A0r0BOPi MOXYTb MICTUTMCA AK 060B’I3KOBI, TaK i guc-
NO3UTWBHI PEKOMEHAALINHI NOMOXEHHSA, WO came no cobi He
no36aBnsie TUMOBMWIA AOrOBIiP 0O3HAK HOPMATUBHOCTI, KL, O BiH
3aTBEPAKEHNI T KOMNETEHTHUM OPraHOM Ta 3apeecTpOBaHmni Ak
HOPMaTUBHUIA aKT.

Bavxuoto fo ictuHm € nosuyia B. . Ontoxn, aKnii BBaxae,
Lo TUNOBI Ta NPUMIpPHI 4OroBOpPU, 3aTBEPA KEHI BigMOBigHUMU
LeHTpaNbHUMKU OpraHamum BMKOHABYOT BNajgu, € HOPMATUBHO-
NnpaBoBMMW aKTaMu 3 0CO6/IMBUM CNOCOOOM BUKNALEHHA NPaBo-
BMX HOpPM (YMOB [OroBOpY): iMnepaTuUBHiI B TUNOBUX, AUCNO3M-
TUBHI B MPUMIPHMUX AOr0BOpax, OCKiNbKW BOHW MOWMWUPIOKOTb
CBOIO fit0 Ha HeBM3HAYeHe KO0 0cib Ha TepuTopil BCieT gepxa-
Bl BofHouyac aBTOp He BpaxyBas Te, W0 HOPMaTUBHO-NpPaBoBi
aKTW MOXYTb NPUIAMAaTLN HE NNLLIE OPraHu LLeHTPanbHOT BUKOHAB-
yoi Bnagun, a Takox lMpe3ngeHT YkpaiHu, HauioHanbHUiA 6aHK
YKpaiHu, ®oHA AepXXaBHOro MaiiHa Y KpaiHu Ta iHWIi YNOBHO-
BaXKeHiopraHu. Kpim Toro, Heo6xigHO BpaxoByBaTu, W0 3 1ciuHA
1993 p. mae 3giiicHIOBaTMCA 060B’AI3K0OBA AepXXaBHa peecTpayis
HOPMAaTUBHO-MPaBOBMX aKTiB, WO BUAATb OpraHn Lep>KaBHoTl
NMUKOHABYOT BNajn, opraHn rocnofapcbKoro ynpasaiHHA Ta KOH-
Tponto (AKi CTOCYOTbCA NpaB, cBO6OA i 3aKOHHUX iHTepeciB rpo-
MagdH abo MalTb MiXKBigoMunii xapaktep), MiHicTepcTBO toC-
TUUITY KpaiHW BigNOBIAHO A0 ¥ Ka3y MNpe3ngeHTa Y KpaiHu «I1po
[lep>KaBHY peecTpaL,ito HOpMaTUBHO-NPABOBMX aKTiB MiHiCTepCTB
Ta iHWWX OpraHiB BUKOHaBYOT BNagun».

HuHi cnocTepiraeTbcs TEHAEHL IS A0 PO3WMPEHHS KONa TU-
NoBWX JOr0BOPiB, 3aTBEPAXKYBAHUX HOPMATUBHO-MPABOBUMMU
akTaMu, TX BXXe HapaxoBY€eTbCA KiflbKa fecATKiB. | TyT HeobXxig-
HO faTW NeBHI 3acTepeXKeHHA. Mo-nepLe, NONOXKEHHA LUX [0-
roBopiB He NOBUHHI cynepeuntn LUK YkpaiHu Ta iHWKM 3aK0-
HaMm Y kpaiHu. Mo-gpyre, 3aTBepaXyBaHi HOPMATUBHUMMU aK-
TaMun TUNOBI AOroBOPMW, WO MalTb iMNepPaTUBHI Nnpunucu,
MOXYTb MOWMUpPIOBATMACA NMLIE Ha Ti 4OroBopu, AKi € Nny6iy-
HUMW, OCKINbKW B MPOTUNEXHOMY BUNAaLKY iMNepaTuBHI npu-
nucy 6yayTb BCTynaTu B CyMepPeyHiCTb i3 MPUHLMNOM CBO6GOAN
porosopy (cT. 3 UK Ykpainu). Tunosuii gorosip, 3aTBepgxe-
HUA 3 NOPYLIEHHAM LWX BUMOI, Ma€e BBAXAaTUCHA TakuUM, L0

1 Onwxa B.T. LlmeinbHO-NpaBoBWiA AOrOBIp: MOHATTA, (YHKLIT Ta cuc-

Tema: ABToped. Auc. ... KaHp. topug. Hayk. — K., 2003. — C. 4.
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cynepeuynTb 3aKOHam Y KpaiHu, a BigTaK He nigndarae 3acTocy-
BaHHIO | MOXKe OyTK cKacoBaHMM BignoBigHO go cT. 21 LUK Yk-
paiHu.

CypnoBa nNpakTuKa AK [)Xepeno JoroBipHoro npaea.

YMHHe 3aKOHOJaBCTBO Y KpaiHW He BU3HAE CY0OBY MpaKTu-
Ky gxepenom npasa. 3a cT. 55 3akoHy YkKpaiHu «[1po cygo-
yCcTpili YkpaiHu» Big 7 ntotoro 2002 p.1MneHym BepxoBHOTO
Cyny YKpaiHu ga€ po3’aCHEHHS cyaam 3aranbHoOT opucankuii
3 NUTaHb 3aCTOCYBaHHSA 3aKOHOAABCTBa, Y pa3i HEO6XigHOCTI
BM3HAE HEYMHHVMMM BiAMOBIAHI PO3’ACHEHHA BULLMX cnewiani-
30BaHMX cyAiB (30Kpema, Buuoro rocnogapcbkoro cyay Y kpai-
HU, Buworo agmiHicTpaTUBHOro cyay YkpaiHun). Kpim Ttoro,
3rifHo 3i CcT. 44 ubOro X 3aKOHY NAeHYM BULLOro cnewianiso-
BaHOro CyJy Mae npaso HaZaBaTu PO3’ACHEHHSA 3 MUTaHb 3aCTO-
CyBaHHA cneuianizoBaHMMKW cyfaMmn 3aKOHOAaBCTBa NpU BUPI-
LWEHHI cnpaB BiANOBIAHOT CyA0BOT topucAMKLiT. AHanisyun
HaBeJeHi HOPMWU, MOXHa LIATU OLHO3HAYHOIO BUCHOBKY, LIO
po3’AacHeHHA MNneHymy BepxoBHoro Cyay Y kpaiHu, nieHyMmis
BULLMX CneyianizoBaHUX CYAIB YKpaiHW He € 060B’A3KOBUMM
[LNA 3aCTOCYBAHHA NpW po3rnafi cnpas BiANOBIAHUMU HMXKYe-
CTOAW MMM CyLamu.

Mix Tum, 6yB nepiof, KON po3’acHeHHA MNMneHymy Bepxos-
Horo Cyay YKpaiHu (B pagsHCbKnii nepiogq — BepxoBHoro Cyay
CPCP), Buuioro ap6itpaxHoro cygy YkpaiHu (HuHi — Buw,o-
rorocnojapcbkoro cyfy Y KpaiHu) manu neBHy OPUgUYHY CUNTY.

Tak, n. 9 MonoxeHHs npo BepxoBHuit Cyg CPCP2MneHymy
BepxoBHoro Cygy CPCP 6yno HagaHO npaBO gaBaTu KepiBHI
PO3’ACHEHHS CYAOBUM OpraHam i3 MMTaHb CyAOBMX cnpaB. 3
uboro npusogy O. C. lothge 3a3Haums, wo BepxosHuin Cyg
CPCP ak BuwKnii opraH pagsaHCcbKoi cucTemu Bnpasi BugaBaTtu
060B’A3KOBI 414 Li€l cucteMn Ta iHW KX 0OCi6, AKi BCTynakwTb y
BifJHOCVMHW 3 HEK, HOPMaTUBHI akTW y BUTNAAI nocTaHoB Mne-
Hymy BepxoBHoro Cyay CPCP, wo matoTb 060B’13KOBY cuny, a
BifTaK BOHW € [D)KEpesioM pajAaHCbKOro npasas.

3roaom 3akoH YKpaiHu «[po cyaoycTpii YKpaiHu» Big 54epBs-
HA 1981 p. (cT. 40) BCTaHOBMB 060B’A3K0OBICTb KEPIBHUX pP0O3’AC-

1O puanyHniA BicHnK YkpaiHm. — 2002. — Ne 13.
2BepgomocTtu BepxoBHoro Coseta CCCP. — 1957. — Ne 4. — Cr. 85.

3Wodhdpe O. C. CoBeTckoe rpaxgaHckoe npaso. — M.: KOpug. nut., 1967. —
C. 54—55.
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HeHb BepxoBHoro Cyay Y KpaiHu 3 nMTaHb 3aCTOCYBaHHA 3aKO0-
HoAgaBCTBa A5 CYAIB, IHW WX OpraHiB i nocagoBux ocib, wo 3a-
CTOCOBYIOTb HOPMaTUBHUIA aKT, 3 IKOTro 6yn0 faHO PO3’ACHEH-
HSA. BignoBigHo go cT. 12 3akoHy Y KpaiHu «Mpo apbiTpaxHuii
cyn» Big 4 yepBHsA 1991 p. Takox 6yno 3akpinseHo 060B’A3-
KOBICTb p03’CHeHb Buworo ap6iTpaxHoro cygy Y kpaiHu ans
CYAiB Ta y4aCHUKIB rocnojapcbkKux BigHOCUHL

OTXe, HOpPMOTBOPYA NPaKTUKa BUPILIEHHSA LieT Npob6nemMu €
MIHAVBOK. Y WOPUANYHIA HayLi Le NUTaHHA He 3HANWNo o4-
HO3HauyHoro BupiweHHsa. Tak, C. O. XapuTtoHoB Ta H. O. CaHi-
axmeToBa, 6a3y0OUNCb Ha NONOXEHHAX 3aKOHY Y KpaiHu «[l1po
CYAOYCTpiin Y kpainn» 1981 p. Ta 3akoHy Y KpaiHu «[Mpo apbiT-
paxHuii cyg» 1991 p., BU3HaOTh PO3’ACHEHHS BULW KX CyfiB
[XXepenoMm UMBINbHOrO NpaBa. Taka cama No3uLisi BUC/OB/IHO-
Banaca W iHwumu aBtopamun. OpgHak, Ha gymky O. B. [O3epwu,
TakKi pO3’ACHEHHSA BULL KX crewuiani3oBaHUX CyLOBUX OpPraHiB €
6inblie nigcTaB po3rnagaTv nuile aK QOpMuM TAYMavYeHHS YNH-
HOro 3aKOHOAaBCTBa, L0 3aCTOCOBYETHCA cyAaMun2 TobTo aB-
TOp Y AAHOMY pa3i YXUNUBCA Bify BUSHAHHSA PO3’ACHEHb BULLUX
CYAO0BUX OpraHiB f)Kepenom npasa. AK Ha Hal NOrnsaf, He MoX-
Ha HeJoOoLiHOBATY BMJ/IMB KEPIBHUX PO3’ACHEHb BULLUX CY[L0-
BUX OpPraHiB AK Ha (POpPMYBaHHA 3aranomM CyAO0BOT MPaKTUKMK,
TakK i Ha BUPIWEHHA KOHKPeTHMUX cnpaB 6e3 nocunaHHA cyfis y
CBOTX pilleHHAX Ha BiANOBigHI pO3’ACHeHHA MneHyMmy Bepxos-
Horo Cyny Y KpaiHu 4um BULWLOrO cneyianizoBaHoro cyay, 6arato
AKUX CTOCYETbCA caMe HOpM forosipHoro npasa3 Akuwo LK
YKpaiHu BuU3HAB [)XKepenom npasa 3BuYai, TO He BU3HABATHU
gXXepesom npasa pos3’acHeHHdA MneHymy BepxosHoro Cygny
YKpaiHu HeNOorivyHo i HPUANYHO HEKOPEKTHO. BinbLe Toro, fK
Ha Hawy AYMKY, KOHTpareHTu BiAMNOBIi4HOr0 AOr0OBOPY He Mo-
36aBneHi npaBa nepefb6auynTn y 4OrOBOPI 3aCTEPEXEHHSA MPO BU-

1BigomocTi BepxoBHOT Pagn YkpaiHun. — 1991. — Ne 36. — Crt. 469
(3aKOH BTPaTUB YMHHICTb 3 1 yepBHA 2002 p. y 3B’A3KY 3 BBEEHHAM Y fit0
3Y «[po cypoycTpiil YKpaiHu»).

2UmBinbHe npaBo YkpaiHu / 3a pea. O. B. A3epu, H. C. Ky3HeaoBoi,
B. B. lyus. — K.: lOpiHkom IHTep, 2005. — KH. 1. — C. 39—40.

34us. Hanpuknag: MoctaHoBu MneHymy BepxosHoro Cyay Y kpaiHu B
LUuMBiNbHUX cnpasax // bioneTeHb 3aKOHOAABCTBA | HOPUANYHOT MPAKTUKM
YkpaiHn. — 1999. — Ne 5. — C. 29, 46, 101, 193; 36ipHUK pO3’ACHEHb
Buuoro rocnogapcbkoro cygy YkpaiHn. —K.: BugasHuuunii im «IHHO pe»,
2003. —C. 21, 48, 56, 64, 71,71 Ta iH.
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pilleHHA MiX HUMW crnopiB 3 ypaxyBaHHAM BiAMOBigHOIO
po3’AcHeHHA BepxoBHoro Cyay Y KpaiHu um BULLOro cnewiani-
30BaHOro cyay. Bapto 6yno 6 TakoX nepeabaynTun B NpoLecy-
afbHOMY 3aKOHO[ABCTBI NPaBunI0 NPo Te, WO Y pasi BUHECEHHS
CyAOM pilleHHs 6e3 ypaxyBaHHS TaKUX PO3’AICHEHb Lie MaE byTH
apryMeHTOBaHO y CyA0BOMY pilleHHI.

CTaTyTu PUANYHMX OCID TAKOX MOXYTb 6YTU fXKepenom
[OrOBipHOro npasa, ane NUWe B TilA TX YaCTUHI, B AKili BU3Ha-
Yal TbCA MOBHOBAXEHHA TX OpraHis WOAL0 YKNajeHHsA LOro-
BOpiB. binble TOro, opraHamMu AepxaBHOT BUKOHABYOT BNagu
MOXYTb 3aTBEPAXYBaTUCH TUNOBI CTaTYTU, L0 MalOTb O3HAKMN
HOPMaTUBHOIO akKTa. Tak, noctaHoBow KabiHeTy MiHicTpiB
YKpainu Big 16 yepBHsA 1998 p. 3aTBepAXeHO Tunosuii ctatyT
Ka3eHHOro nignpuemcTBa, B AKOMY MICTATbCA HOPMU NPO A0-
roBipHi NOBHOBaXeHHA NigNPUEMCTBA WOA0 BilUYXXEHHA Ha-
NEXXHOTO OMY MaliHa Ha MpaBi ONepaTUBHOIO yNpaB/iHHS.

Posgin I

nPUHLUWMW AOroBIPHOIO
MPABA YKPAITHW

2.1. CwucTema NpUMHUMNIB LOrOBIPHOr0 Npasa 3a HOBUM
UMBINBHUM 3aKOHO4aBCTBOM YKpaiHu

MpuUAHATTA Ta BBeAeHHA B Zit0 3 1 ciyHA 2004 p. Ho-
BOro LlnBinbHOro Kofekcy Y KpaiHuW 3yMOBJ/IIOE He-
06XigHICTb aKTMBI3aLii HAYKOBUX LOCMIAXKEHb 3arasb-
HOMpaBOBMX NpPo6GieM JOTOBIPHOrO nNpaBa, AKUM HUWHI
HaZlaeTbCA CKPOMHa yBara, OCKiflbKM HayKOBLi 30cepe-
[>KYBanun CBOK yBary nepeBa)KHO Ha aHani3i MMTaHb npa-
BOBOIO peryntoBaHHA KOHKPeTHUX BUgis gorosopis. Ce-
pef Takux 3arajibHO-NpaBOBMX NPo61emM Hag3BUYaANHO
BE/IMKE MiCLe 3aiiMae BUSAIBIEHHA Ta aHasni3 NpuMHLKUMIB,
npuTaMaHHWX JOrOBipHOMY MpaBsy.

MpuHUMNKU LOTOBIPHOTO Npasa 6ynnM Manogocnigke-
HUMW 3a pajgsaHCcbKoro nepiogy. MNepesara TyT HajaBa-
nacs aHanisy npuHUMNiB LMBINbHOTO nNpasa 6e3BigHOC-
HO OKpeMMX NPaBOBUX IHCTUTYTIB. 3p03yMmino, Lo 3a pa-
ASHCbKOTO Mepiogy NPUHUMUNWM UWUBINBbHOTIO npasa
aHanisyBanucsa 3 no3uuyiii coyianicTUYHOT ifeonoril.
Tomy A0 NpUHLUKNIB pPaffAHCbLKOrO LUWBINbHOIO npa.a,
30KpeMma, BiJHOCUN: a) MOCMUNEHY OXOPOHY colianicTny-
HOT BNaCHOCTI i1 couianicTUYHOT CUCTEMU FOCNOAAPCTBA;
6) 3ab6e3neyeHHs maTepianbHOT 3aliKaBMeHOCTI AOTPU-
MaHH$S rocnogapcbkoro po3paxyHKy; B) 3a6e3neyeHHs
NNaHoBOT ANCUMNANIHW; T) NOEAHAHHA OCOOUCTUX iHTEe-
peciB i3 cycninbHUMW; ) peanbHy pPiBHOMPaBHICTb rpo-



