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npojax; Npo MiHy; Npo TOBapuCTBO; NPO no-
3MYKy; NpO HallMaHHA Towo). [na nopis-
HAHHA, CMCTeMa 3000B’A3aHb Bi3aHTICbKO-
ro npaea 6yna [ocuTb 3annyTaHOKw — Yy
nisHe CepefHbOBIYYSA YiTKO pPO3PI3HAOTH
ABa BMAM 3060B’A3aHb. 3 4OrOBOPIB i 3 iH-
Wwmx nigctae (Hacamnepesd 3 AenikTis). Cnig
3a3HaYMTW, WO IHCTUTYLIT KOCTUHIaHa Tiew
Yy iHWOK Mipoto 36eperny CBOE 3HAYEHHS
NPOTATOM PO3BUTKY Bi3aHTIACbKOro LUBINb-
HOro npasa, OPIiEHTYBaAM Ha 4YOTUPUUNIEH-
HWA po3nofin 3060B’A3aHb; 3 AOrOBOPIB, 3
[LenikTiB, HIbW 3 4OroBOpiB, Hi6W 3 AenikKTiB.
Hopmu TpoekTy, AK i Bi3aHTilicbKe npa-
BO, nepegbayanu npu BU3HAYEHHi Bigno-
BiflaNIbHOCTI y4YaCHMKIB AOrOBOPY BpaxyBaH-
HA TaKoi Cy6’eKTUBHOT YMOBU, K HasABHICTb
NPOBMHW. TaKUM YUHOM, LEHTP TAXKIHHSA
npv BM3Ha4YeHHi BiANOBiLaNbHOCTI Npunasas
He Ha 06’€KTMBHY cepy (yCTaHOBNEHHS Ha-
ABHOCTI 36MTKIB, MPOTUMNPABHOCTI), AK Yy pUM-
CbKOMY nMpaBi, a Ha CYy6’eKTUBHY cgepy.
3 BUHHOTO «CTATyBanucs 36UTKM i picT».
AHani3 Bi3aHTINCbKOTO LMBINLHOTO 3aK0-
HOAABCTBA i 10r0 AMHAMIKM NOKa3ye, Lo 0f-
HAM 3 HaNGINbL «NOMYNSAPHNX» NOrO IHCTU-
TYTiB 6yno wmo6Ho-CimeliHe npaso. Moro
HOpMK abo MOoCTaB/IeHi Ha neplle Micle B
36ipHunkax (Eknora, MpoxipoH), a6o Bugine-
Hi B creuianbHy KHuTY. Y TpoekTi wnwo6-
HO-CiMeliHe NpaBO Ha AEeB'AHOCTO BiACOTKIB
36epernio HOpMKU Bi3aHTINCLKOro npaea. 3a-
KOHOJaBYMM MiATBEPAXKEHHAM LbOro CNyry-
t0Tb 8124, 8165 lNpoekTy. XapakTepHa 4n4
Bi3aHTICbKOr0 WAOOY BUMOra nonepegHbo-
ro 3apy4eHHs (3apyymHu), y MNpoekTi 3ragy-
Banacs AK 3MOBMHU nepef wno6om. 3a aHa-
NIOTIE 3 Bi3aHTIiCLKAM MPaBOM, 3MOBUHM
MOXHa 3pIBHATU 3 «LWUBINbHUM 3apy4eH-
HAM», WO 6yno nepepbaveHo 109 Hosenoto
NeBa 6, fge rosopunocs, WO AKWO 3apyye-
HuM 6yno Big 7 go 13(14), To Mae Mmicue He
LLlepKOBHe, a LUMBIIbHE 3apy4YeHHs, Wwo 3a6e3-
neyyeTbca HeycTolkoto [3]. | y Bi3aHTili-
CbKOMY MNpasBi, i B [1pOeKTi € NOHATTA WH06-
Horo goroBopy (8239 MpoekTy). HeycTolika
B NepegwnobHUX [orosopax KAacU4yHUM
pUMCbKUM NpaBOM He gonyckanacs, ane Ek-
nora i Hoeena fleBa ®inocota gonyckanu
MOX/MBICTb HeycToliku. Ha BigMiHy Bij

Bi3aHTIilicbkoro npaea, [1poeKT He MICTUB
060B’A3KOBOT YMOBM ANA YKNafaHHA LWKO-
6y — 3rogm 6aTbKiB AN NOBHOMITHIX AiTei.
O6MeXeHHs o0 BiKy BCTyny [0 W06y
NpuALLNO A0 _Hac i3 KopMunx KHUT, a B ca-
MUX Bi3aHTICbKUX [Xepenax ui npasuna
6ynu 3anosnyeHi 3 pUMCbKUX 3aKOHiB [4].

CimeliHe npaBo B LiMBiNbHOMY Y NOXEHHI
6yno Mano CxoXe fK Ha pUMCbKe, TaK i Ha
3BMYaiiHe. BisaHTilicbke MpaBO peryntBaH-
HIO CYCMiNIbHUX BIAHOCUH MIX MO4PYXOKAM
npuainano Hebarato ysaru, a Ti, WO 6ynm
BPeryfnboBaHi 3aKOHOf4aBL,eM, CBOI MOMOXEH-
HSA MPaKTUYHO Y BCiX 3aKOHOAABYMX 36ipHK-
Kax 3acHOBYBanu Ha [urectax, BigHOCUIW
BCi MaiiHOBI B3a€EMWHM Y0N0BIKA i XIHKMN A0
MOpanbHOT chepu, AKY perynosBanm LepKoB-
Hi KaHOHW. [MPOEKT CUIbHO PO3MEXO0BYBaB
npasa 4Y0/I0BiKa i APYXWUHU, CTAOUN Ha TOY-
KY 30pY PMMCbKOTO (HaBiTb He Bi3aHTiliCbKO-
ro) npaea " NpUHABLIW Oro 3acagu.

Y CMHOBNEHHA, OMNiKa M MiKNyBaHHSA, Bif-
HeceHi [0 CiMellHOro npaBa, TaKoX 6ynu
BperynboBaHi B [MpoekTi (8368). Ocobam,
AKi BTpatunu 6atbKiB, Mir 6yTn npusHaye-
HWIA onikyH a6o niknyBanbHWK. [Na nopis-
HAHHA, Yy HOCTMHIaHOBOMY 3aKOHOAABCTBI
NpoOTAroM 4acy icHyBaHHs BisaHTil, cTaB-
NEHHSA [0 ONiKW I NIKNYBaHHA AK A0 Pi3HUX
iHCTUTYTIB MiHANocA. Akwo B Eknosi pos-
XO[XKEHHS, He 3aHafTo MOMITHI B pUMCbKO-
MYy MpaBi, MiX OMiKO i NiKNyBaHHAM BUSA-
BUINCS MaiiXXe CTepTUMM, To B [poXipoHi
BOHW CTalOTb LiNIKOM BuUpasHumu. | B KOCTU-
HiaHOBOMY npaBi, i y MpoekTi CTPOK oniku
M NiknyBaHHA 3aKiHYyBaBCH HAcTaHHAM No-
BHONITTA (8464 lMpoekTy).

Y nigcymky npo BnnuB Ha MpoekT Liu-
BiNbHOTO YNO>XEHHA TPeko-puMCcbKOro npasa
MO>XHa 3a3HauuMTW, WO, He3BaXkakwuu Ha
16-BiKOBMI nepioj, WO NpoiWwoOB i3 yacis
iCHyBaHHS Bi3aHTIii, 3akoHogaBcTBO KOCTU-
HiaHa Bce-Taku Mano Ha [1poeKkT MeBHMiA
BNNWB, 0CO6GNMBO Le MNOMITHO B HOpPMax
cimeiiHoro i cnagkosoro npasa (nmpo wo 6y-
N0 cKasaHo Bule), HabaraTo MeHwe — Yy
3060BA3a/lbHOMY, ane MO>XHa CcKasaTu,
cnifn rpeko-puMCbLKOro npaBa 3anuwunncs
Mali>ke y BCix Hopmax MpoekTy LiusinbHoro
Y NO>KeHHs.
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TOIL X LW

tOPVAVYHA MPUPOLA MPAB TPETHOI OCOBW,
HA KOPUCTb AKOI YKNAAEHWIA 1O OBIP

Oner Kyabmuu,

acnipaHT Kkadeapu UMBINBHOrO npasa
MpukKapnaTcbKOro HauioHanbHOro YHi-
BepcuTeTy imeHi Bacuna CtedaHuka

MeTolo Ui€i cTaTTi € aHaniz npobnem
IOPUANYHOT NpPUPOAN npaB TpeTix ocib, Ha
KOpPUCTb AKUX YKNafeHW forosip, wo, 6es-
YMOBHO, CTaHe NigrpyHTAM 418 AOCAIAXeH-
HS THWWX NUTaHb KOHCTPYKLIT Takux foro-
BOPIB.

Oco6nMBIiCTb AOrOBOPIB HA KOPUCTb TPETIX
0Cib nondrae He TiNbKW B TOMY, W0 60pXHUK
3060B’A3aHUI BMKOHATW CBill 060B’A30K Ha
KOPWUCTb TPETbOi 0cobu, sika He Bpana y4vacTi
B YKNafeHHi AoroBopy Hi NpsMo, Hi onocepes-
KOBaHO, a TaKoX i B TOMY, L0 Y TPeTbOl 0COo-
61 BUHWKae caMOCTiliHe NpaBo BUMOTMW.

Y opuaunyHilii nitepaTypi npasosa npu-
poja npaB TPeTix 0Ci6, Ha KOpPUCTb SKMX
YKNageHuii JOroBip, HEO4HOPa30BO CTaBafna
npeamMeToM HayKOBUX [OCAIAXeHb TaKux
aBTopiB, Ak: A. HonbkeH, HO. [Ay60BuLb-
Kuin, M. BpariHcekuii, KO. 3axapos, B. Ce-
pebpoBcbkunii, H. KoBanescbka. Oco6/MBO
rocTpi guckycii B nitepatypi BMHUKanu 3
nNpuBOAY MOMEHTY BWHWKHEHHS npaB Yy
TpeTix ocib. Cnig 3a3Ha4YMTH, WO i CbOrOAHI
B LMBINIbHOMY NpaBi HemMae eANHOT BiANOBIAj
Ha MUTaHHA, YN A0CTATHbO ANS BUHUKHEH-
HS npaBa BUMOIU y TPeTbOT 0CO6M yKNnafeH-
HS caMoro [OroBopy 4w, KpiM YyKnajeHHs
LoroBopy, HeobXxigHe wWwe i 11 BONEBUABEH-
HS, Y 3B’A3KY i3 YUM BUHUKAE NUTAHHA LWO-
[0 MOXNMBOCTI BUKOPWUCTaHHA KOHUenuii
CEeKYHAapHUX npas AN AOCAILXEeHHS opu-
AWYHOT Npupoan npas TpeTix ocib.

Cnig 3a3HauunTK, WO B HOPUANYHIN niTepa-
TYpi iCHYIOTb Pi3Hi NOrnaan WoL0 BUHUKHEH-
HS npaB TpeTboi 0CO6GW, Ha KOPUCTb AKOT
yKnageHunin porosip. Tak, Ha gymky K. Mo-
6enoHocueBa, NS BUHUKHEHHA MnpaBa TPeTil
0Cc06i fO0CTaTHLO BUPA3UTU CBOIO BOJIO i 3rogy
Ha NPUAHATTA HagaHoro 1 npasa i TMM ca-
MUM NpUeESHATMCA JO AOrOBOPY, a A0 LbOro
MOMEHTY CTOPOHM MalTb MPaBo AK 3MIHUTHW,
Tak i po3ipBaTu forosip 6e3 NopyLIeHHs nNpas
TPeTbOoi 0cobu, SKMX BOHa Lie He Habyna [1].
Kpim TOro, aBTOp OTOTOXHIOBaB BUHUKHEHHS
npaBa BUMOIrM y TPeTbOi 0CO6W i3 MOMEHTOM
30iAiCHEHHS NOro 3aXuCTy.

5*

[". LWepleHeBNY TaKOX BBaXas, L0 npa-
BO Y TPeTbOl 0COO6M BUHWKAE 3 MOMEHTY BM-
pPaXeHHS Hew 3roaum 60PXHUKY. AK cTBep-
[)KyBaB aBTOp, AOrOBip Ha KOPUCTb TPeTbOTl
0c0o0M Mae fapymnii xapakTep, a AapyBaHHA
nepepbavae 3rogy 064apoBaHOr0 Ha MNpuUi-
HATTA gapy [2]

Ha gymKy uux aBTopiB, AKi, AK 6a4mMmo,
€ NPUXUNbHUKaMKN «Teopii 3rogu», Mpaso
TpeTbOT 0CO6U HOCWUTL Japuuii xapakTep, a
TOMY TpeTili 0co6i, Ha KOPUCTb SKOT yknage-
HWIA AOroBip, K | 32 4OrOBOPOM AapyBaHHA,
HeobXigHO BMPasUTU CBOK 3rofy Ha npuii-
HATTS BMIOBOPEHOro Ha i1 KOPUCTb Mpasa.

Ha Hawy pymKy, TpeTili ocobi, Ha Ko-
pucTb AKOT yKNnafeHnid 4orosip, He noTpi6-
HO BMpaXxaTu 3rody Ha MPUAHATTA HagaHo-
ro il npaea, OCKiNbKKW, 3a LOrOBOPOM fapy-
BaHHA, 064apoBaHWii Bupaxae 3rogy, ak-
LenT Ha NpUIAHATTA npono3umyii, odepTw,
nmicng 4yoro cTae CTOPOHOW [OroBopy, a 3a
[lOrOBOPOM Ha KOPUCTb TPeTbOT 0cobu, TpeTs
ocoba BMpaXkae HaMip ckopucTaTucs npaso-
BMM pe3ynbTaToM YyXe YKNajeHoro [Joroso-
py, TOGTO 40roBOpY, YKNafeHHs sKOro npo-
nwno Asi cragii — ogepTy Ta akuent. Y
NMPOTUNEXHOMY BUNaLKy, AKWO BU3HABATK
npaBo TPeTbOi 0cobU AK Take, IKe HOCUTH
fapuunii xapakTtep, To, BignoBigHO, HeobXia-
HO BM3HATW AOMOB/IEHICTb MiX 0C0600, fKa
yKnagae gorosip, Ta 0co6oto, sika 3060B’3y-
€TbCA BWKOHATW 060B’30K Ha KOpPUCTb
TpeTboi ocobu, odepTolo, a 3rogy TPeTbol
0C06V Ha NPUIAHATTA BUTOBOPEHOro Ha ii KO-
pucTb npaea — akuentoMm. OfHaK y Takomy
BMMNAaAKYy HeEMae nigctaB BeCTU MOBY B3arani
Mpo AOroBip Ha KOPWUCTb TPeTbOl 0cobu.

Ha aymky A. bapA3Koro, Hi BUYMHEHHS
[OTOBOPY Ha KOPUCTb TpeTboi 0cobu, Hi
3[iACHEHHA Oro, Hi HacTaHHA BM3Ha4YeHOro
Y HbOMY CTPOKY BWKOHaHHSA, Hi BUABNEHHSA
TPeTbOK 0COB0K 3rofn Ha NPUAHATTA BUTO-
BOPEHOro Ha it KOpUCcTb NpaBa 3a 40roBopoM,
npun yKnageHHi AKOro BoHa He 6pana ydvacTi,
He € MOMEHTOM, 3 HaCTaHHAM SKOTO B TPETb-
07 0cobn BuHMKae npaBo, AKOro CTOpoHK 6e3
il 3roan He MOXYTb M036aBMTU. Tinbku ni-
CNs CBIAOMOro BPYYEHHsi €amoro [A0roBopy
abo oro konii W TWM i3 KOHTpareHTis,
AKUIA BUTOBOPMB Lie MpaBo Ha 1i KOPUCTb i
TUM caMMM 3060B’A3aB IHLIOIO KOHTpareHTa
[0 BUKOHaHHA 060B’A3KY Ha i KOpUCTb, Mo-
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3MTUBHA 3 6OKY TpeTbOl 0cobu BigmMOBa Bif
npaBa MOXe [Nf KOHTpareHTiB CnyryeaTu
nigcTaBoto Ana posipBaHHA abo 3MiHM goro-
Bopy [3].

OfHak i3 TaKuM BMCHOBKOM aBTOpa Has-
pA4 4M MOXHa MOroAWTUCH, OCKiNbKK 0CO6-
NUBICTIO JOrOBOPY HAa KOPUCTb TPETbOI 0CO-
6u € Te, WO TpeTa ocoba MOXe W He 3HATU
npo [4OroBip, YKNafeHWid Ha ii KopucTb. A
TOMY BPYYEHHS TpPeTiih 0cobi, Ha KOpUCTb
AKOT YKNageHuWii Aoroeip, camoro Jorosopy
yn Woro Konii He MOXHa BBaXaTW MOMEH-
TOM BWHWKHEHHS npaBa Yy TpeTboi ocobw,
OCKiflbKW MOMEHT BUHUKHEHHS MpaBa Heob-
XiAHO NOB’A3yBaTW i3 BUNHEHHAM HOPUAMNY-
HUX Aili, a He aKTUYHNX, a NOBILOMNEHHS
TPeTboT 0CcO6M NpPo yKNafeHuin gorosip Ha ii
KOPUCTb LUMSAXOM BPYYEHHSA Camoro oroso-
py u4m 1Aoro Konii HOCUTb iHQOPMaTUBHUIA
xapakTep. binbLwe TOro, CTOPOHN B A0OrOBOPI
MOXYTb Mepefb6aynTun, WO NpaBo B TPETLOT
0Cc06M BMHMWKAE 3 HacTaHHAM BIANOBIAHOrO
CTPOKY abo 3 HacTaHHAM BignNoOBIAHOT yMoO-
BMW, 0fjHaK caMe BPY4eHHs AOroBOpPY UM iOro
Konii TpeTili 0ocobi A0 HacTaHHS BigNOBigHO-
ro CTPOKY YM YMOBM, BCTaHOB/IEHOI y AOro-
BOpi, He Oyfe BBaXaTUCAd MOMEHTOM BUHUK-
HEHHA NpaBa y TPeTbOi ocobu.

30kpema B. CepebpoBCbKuiA BBaXas, L0
npaBo Y TPeTboi 0CO6M BUHMKAE He Yepes3 BU-
paXeHHA Hel BONEBUABMEHHsA, a 6e3noce-
peAHbo 3aBAAKWM yKnageHomy porosopy [4].
Takoro nornagy AoTpumyeTbcs i1 H. Kosa-
NEBCbKa, AKa TaK0X BM3HAyae npaso Tpe-
TbOT 0COOM SIK camocTiilHe Ta 6e3nocepegHe.
Ha 1T AymKy, And BUHWKHEHHA npasa y Tpe-
TbOT 0CO6M He BUMaraeTbcs 3 i1 6OKY BO/EBU-
AB/IEHHA ab0 AKMX-HebyAb IHWMWX HpULNY-
HUX (akTiB, KpiM yKnageHHa gorosopy [5].
AHanoriyHi nornagm Woao MOMeHTY BUHUK-
HEHHS npaBa BMMOIM TpPeTiX 0Ocib, Ha KO-
puUCTb SKUX YKNafeHi AOroBopu, MpOCTeXY-
I0TbCA | B WOPUAWYHIA niTepaTypi AopeBo-
nouiiHoro nepiogy [6; 7]. To6To npuxunb-
HUKW «Teopii 6e3nocepesHOCTi» BeAYTb MOBY
NPO BUHWKHEHHA Y TPeTbOi 0CO6U 3 MOMEHTY
YKNajeHHs [orosopy 06e3nocepefiHbo Yyxe
Cy6’eKTMBHOIO NpaBa, a He CeKyHAapHOro.

Ha gymky M. BpariHcbkoro i B. BiTpsiH-
CbKOro, 3 MOMEHTY YKfafleHHA [0rosopy B
TPeTbOi 0CO6M BUHWMKAE TiNIbKW CEKYHAApHe
npaBo, IKe BUPaXaeTbCA B MOX/NBOCTI ANA
TpeTboi 0cobu npuegHaTMCH BigNOBIAHUM
YynHOM A0 gorosopy. [8]. ¥ it camiin npaui
aBTOpM 3a3Hauyumnun, WO CeKyHAapHe Mpaso
iCHYE [10 BUPa@XXEHHS 3rofn TPeTbOk 0C060t0
NpoTAroM YcbOro nepiogy Aii gorosopy, a
TOMY [0 UbOro yacy (To6TO 4O MOMEHTY BU-

68

paxeHHs 3rofu) CTOPOHa, fiKka BUroBopuna
Lie NpaBo, MOXEe i no36aBUTU Woro.

Teopito CceKyHAapHUX npaB Ana A[ochi-
[KEHHS OpUMANYHOT NPUPOLAM NpaB TPeETiX
oci6 BukopucTas i FO. 3axapoB, SIKMii 3a3Ha-
YMB, WO €ELMHOK BIAMNOBIAHOK KOHCTPYK-
Lieto Ana AoCnigXeHHs AO0roBOpiB Ha KO-
pUCTb TPeTIiX 0Cib € cneyianbHO po3pobneHa i
[OCUTb eK30TUYHA KOHCTPYKLia ceKyHAaap-
HUX MpaB, IKa Mae Yy CBOIN OCHOBI «Teopito
srogn» [9]. Kpim Toro, gocnigHuK pgilios
BMCHOBKY, L0 NpaBo TpeTboi 0c06M BUHKKAE
BHacNifoK akTy yKnajeHHs CTOpoHaMu [o-
roBOpy Ha MOro KOpucTb, TOMY AN BUHUK-
HEHHS y TpeTboi 0cobu npasBa BMMOrM [0
60pXHMKa HE BUMAracTbCA BUMHEHHS Heto
[, cnpsIMOBaHWX Ha MPUINHATTA Npasa abo
BUPaXeHHA 3rofu CKopucTaTUCA MpaBoM,
AKe y Hel BUHWKNO 32 [JOMOB/EHICTIO MiX
cTopoHamy [10]. BpaxoBytoum, W0 aBTop €
NPUXWUIBHUKOM Teopii CeKyHAapHUX npas,
BMHWKAE 3anuTaHHA: NpPo fKe MpaBo Befe
MOBY aBTOpP (CEKYHAapHe 4u Cy6’eKTMBHE),
3a3HavaluyM nNpu UbOMY, WO MpaBo TPeTbol
0c06M BUHMKAE BHACNIAOK (DAaKTY YKNafleHHS
CTOpOHaMy AOroBOPY Ha WOro KopucTtb? Ak-
0 aBTOP 3a3Hayvae, WO ANS BUHUKHEHHA Y
TpeTbOl 0cobu npaBa BMMOrM A0 GOpPXHUKA
He BUMaraeTbCa BUMHEHHSA Heto fiid, cnpsmo-
BaHMX Ha NPUIAHATTA nNpaBa abo BUpaXeHHH
3rofiM CKopucTatuca npaBoM, fiKke Yy Hel BU-
HUKJI0 3a JOMOB/IEHICTIO M)XK CTOpOHaMmu, To,
BiANOBIAHO, TUM CaMWM aBTOP BU3HaE, WO B
TPeTbOi 0C06W, Ha KOPUCTb AKOT yKnageHui
[OroBip, 3 MOMEHTY WOro yKnageHHs BUHU-
Kae Cy6’eKTMBHE NpaBO, KPUTUKYOUU TUM
CaMUM «Teopilo 3rofmn», OCKiNIbK NpPaBo BU-
MOTU CTAHOBUTb 3MICT CY6’€KTUBHOIO Npasa,
a He CeKyHAapHoro. Takuii BACHOBOK aBTopa
CBifUMTb MPO BUHWKHEHHA nNpaBa BUMOrY
TpeTbol o0cobu 6e3nocepesHbO 3 MOMEHTY
YKNafeHHs 0OroBopy, OCKIIbKW, AK YXe 3a-
3Havanocsa, cama «Teopis 6e3nocepefHOCTi»
i onepye NOHATTAM Cy6’€KTMBHOrO npasa, a
He CeKyH[apHoro.

Takum YMHOM, fIKLL0, 3 OfHOro 60Ky, aB-
TOp, KPUTUKYHOUN «TEOpPit0 3rofn», BU3HaE,
WO ANS BUHWKHEHHSA MpaBa BUMOTU TPETIl
0c06i He MOTPIGHO BYMHATM 6yAb-AKI Ail,
CNpsMOBaHi Ha BUHUKHEHHA MpaBa BUMOIM
(TakuM TBEPAXEHHAM aBTOp BUABMAAE NpuU-
XWNbHICTb [0 Teopii 6e3nocepegHOCTi BU-
HUKHEHHS npaBa), TO, 3 IHWOro 60Ky, Hpu-
AVYHY NPUPOAY Npas TPeTix 0Ci6 Aocnimkye
caMe 3 BUKOPUCTaHHAM Teopil CeKyHAapHMUX
npas, TO6TO [EeAKOK Mipol Yy BUCHOBKax
LUbOro aBTOpa CMNOCTEpPiraeTbCA MOEAHAHHSA
Teopii cCeKyHAapHux npas i3 Teopieto 6e3no-
CepefiHOCTI, WO € CYMepeynuBumMm.
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OfHUM i3 Nepwmnx, XTo TOPKHYBCS Teopii
CEeKYHJApHUX MnpaB y pafsHCbKuWii nepiog,
6yB M. ArapkoB. BiH He BigHOCWMB MOXNU-
BICTb 0COOM B O[HOCTOPOHHLOMY MNOPALKY
CTBOPIOBATM, 3MIHIOBATW Ta NPUNUHATU LKU-
Bi/IbHi NpPaBOBIHOCUHM A0 3MICTy Cy6’eK-
TUBHOrO MpaBa, OCKifbKW Takiii MOXNMBO-
CTi He BiAgnoBigae 060B’A30K MPOTUIEXHOT
CTOPOHW, a TiNbKW MOB’A3aHICTb UMM Mpa-
BoM [11]. Teopif ceKyHAapHUX npaB 3Hali-
Wwna ceBOK MIATPUMKY TakKoX i B npauyax
A. Me3Hepa [12]. 30Kkpema aBTOp, 34iNCHIO-
louM NOAIN ceKyHAapHUX MpaB Ha ABl rpynu,
BiJHOCMB CeKyHfapHi npaBa, fKi fJawTb
MOX/MBICTb 0CO6i OAHOCTOPOHHIM BONEBM-
SBMEHHAM CTBOPUTU CY6’EKTUBHE NpaBo AN
cebe UM Ans iHWoOro Ao nepwoi rpynu, i, Ak
npuknag, HaBoAuB MpaBo TpeTbOl 0cobu 3a
[lOrOBOPOM «Ha KOPUCTb TPeTbOi 0cobu»
BiAMOBUTUCA abo MPUNUHATU BUIOBOpPEHE TiA
3a ,Or0BOPOM Mpaso.

Buxogauu 3i 3MicTy CeKyHAapHUX npas
HeoOXifHO 3a3HaunTW, WO [0 OJHOCTOPOH-
HbOTO BOJIEBUSIBNEHHS (TOOTO peanisayii ce-
KYHLapHOro npasa) TpeTa ocoba, Ha Ko-
pucTb AKOT YKNafeHWi [OroBip, He MOXe
BMMAaraTu BUKOHaHHA JOrOBOPY Ha CBOK KO-
puUCTb 3 OFNAAY Ha Te, WO LbOMY NpaBy, AKe
BMHWKAE 3 MOMEHTY YKNafleHHS [OroBsopy,
He BignoBigae 060B’A30K, a TiNbKW 3B’A3a-
HICTb 3 iHWOW 0coboto. | Tinbkn nicnsa pe-
anisauii cekyHAapHOro npaeay TpeTbOi 0CO-
6 BWHMKAE CYO’EKTUBHE NpaBo, AKOMY
BignoBigae y>xe 060B’A30K 6OPXHUKA.

3 ornagy Ha 3asHauyeHe, 3 MOMeEHTY yKna-
[NEeHHA 40oCNigXyBaHOro forosopy (BMXogsun
I3 TeOpiT CeKyHAapHUX npaB) y 60pXXHUKA AK
TaKoro He BMHUKae 060B’A3KY, a BCbOro-Ha-
BCbOrO MOB’A3aHICTb, fKa CTaEe 0O0B’A3KOM
TiIbKW Ha NigcTasi LWe OA4HOro HPUANYHOIO
(hakTy — BOJIEBMAB/IEHHA TPeTbOI 0COOM, Ha
KOpPUCTb AKOT YKNafeHUn [OroBip, y pesynb-
TaTi Yoro B TPeTbOi 0CO6U BUHMKAE CYO’eK-
TUBHE NpaBo, a Y 60pXHMKa — 060B’A30K,
TOOTO «abCTPaKTHUM» OGOPXHUK CTae Ail-
CHUM GOPXHUKOM Ha nigcTaBi OLHOCTOPOH-
HbOr0 MPaBOUYMHY TPETbOI 0CO6U.

AKLWLO MNOpiBHIOBATU YKNajgeHHsA [OroBo-
py M cekyHpapHe npaBo TPeTbOi 0cO6W, Ha
KOpPUCTb AKOT yKnafjeHuii gorosip, To, Bif-
MOBiJHO, [EesKOK MIpPO MOXHa MNPOBECTU
aHanorito M akuenTaHTOM SIK CTOPOHOLO,
AKa npuiimae nponosmyito (gae 3roagy), i
TPeTbOl 0C060I0, fiKa Bupaxkae 3rogy Ha
NPUAHATTA nNpasBa, BUrOBOPEHOro Ha Ti KO-
pUCTb, OCKiNbKW akuenTaHT He Mae npasa
BMMOIM A0 TUX Mip, NOKW BiH HE BUABUTb
3rofy Ha yKnajleHHs [0rosopy, a TpeTs 0co-
6a He mMae npasa BMMOIM [0 TUX Mip, MOKK

BOHa He BUABWUTbL 3rofdy LWASAXOM OAHOCTO-
POHHLOrO BOJMIEBUABNEHHA Ha MNPUAHATTA
npasa, BUrOBOPEHOr0 Ha i1 KOPUCTb.

YactnHa 3 c1. 636 LUK YKpaiHu [o3BO-
Nde CTOPOHAaM Mpu yKNajeHHi LOrosopy ne-
pefs6aunTu, WO 3 MOMEHTY MOro yKnajeHHs
[0 3aKiHYEHHS CTPOKY YU HacTaHHA YMOBW,
BCTAaHOBNEHUX Y [OroBOPi, CTOPOHWU HE MO-
XYTb 3MiHUTM abo posipBaTu [orosip 6e3
3rogun TpeTboi ocobu. ToMy BUHUKAE NUTaH-
HA: AKWO CTOPOHM, He3BaXaluu Ha Taki
YMOBW A0r0oBOpY, BCe-Taku po3ipsanu Aoro-
Bip UM MOro sMiHUAW 6e3 3roau TpeTbol 0CO-
61, TO UM Mae MicLe NOpyLIeHHs npasa Tpe-
TbOi 0CO6M? FAKLLO NOpyLIeHe NpaBo TPETbOT
0cobu, TO fAAIKe Le NpaBo 3a CBOEK HOPUAMY-
HOIO MPMPOAO — CY6’EKTUBHE YU CEKYH-
fapHe?

AKLWO CeKyHAapHOMY MpaBy He BifnoBi-
[lae 060B’A30K iHLWOT 0cO6U, a TiNbKN NOB’AA-
3aHiCTb, TO NOriYHO, WO Take MNpaBO 3ara-
NOM He MOXe ByTV NopyLIeHUM, TOMY A0 BU-
HWKHEHHS Cy6’€KTMBHOIO npaBa Yy TPeTbol
0CO6M He MOXe MaTh Micus 1 NopyLeHHs Ti
CEeKYH[apHOro npasa, fike y Hel BUHWK/O 3
MOMEHTY YKNaAeHHs [OroBopy. Y TakKoMy
BUNagKy 3MiHa Ta po3ipBaHHA [0rosopy
CTOpOHamm 6e3 3rogn TpeTbol 0cobu, B AKOT,
BMXOASAYMN i3 Teopil CeKyHAapHuUX npas, 3
MOMEHTY YKNaZeHHS LOroBOpy BUHUKHE ce-
KyHAapHe npaso, He npusBefde 40 MOPYLUEH-
HS npaBa TPeTbOi 0CO6W, 3 YMM, 3BUYAIHO,
He MOXHa MOroAUTUCH, AKLWL0 MPUNYCTUTK,
WO Y TpeTbOoT 0cobu 6e3nocepesjHbO 3 MOMEH-
TY YKNajeHHs [OroBopy BUHUKae Cy6’ek-
TUBHE Mpaso.

Mpouec yknafeHHA fOroBOPY Ha KOPUCTb
TpeTboi 0cobu, K i 3BMYANHOrO LOroBopy,
NPoXoAuTb ABi CTafil — odepTn Ta akuen-
Ty. Tomy, fiK i 32 JOrOBOPOM, YKNafeHUM Ha
KOPUCTb CaMUX CTOPiH, y 6OPXHMKa 3 MO-
MEHTY BMPAXEHHS HUM aKUenTy BUHUKAE
060B’A30K (AKLW,O iHWe He nepeabayvyeHo fo-
roBopoM abo 3akKOHOM), AKuUli BiH 3060B’A3a-
HUA BMKOHATW He Ha KOPUCTb CTOPOHW, LU0
oro yknana, a Ha KOpUcTb TpeTboi 0cobw,
KOTpa He 6pana ydyacTi B MOro yKnafeHHi.
Buxogaun i3 B3aEMO3B’A3aHOCTI CYy6’eKTUB-
HOro npasa Ta 060B’A3KY, i3 BUHUKHEHHAM
060B’3KY B 6HOPXXHMKA BUHWUKAE CY6’EKTUB-
He NpaBo Yy TpeTbOi 0c06U, Ha KOPUCTb AKOT
yKnageHwii gorosip, Ta, Bi4NoBigHO, CY6’eK-
TWBHE MpaBo B 0cobu, AKa ykniana [orosip.
He3Baxatwumn Ha Te, WO 060B’A30K Y 6OpPXK-
HUKa BUHUKAE 3 MOMEHTY YKNafeHHa A0ro-
BOPY, BUKOHAaHHS MOr0 YM HEBUKOHAHHS, 3a
3arasbHUM MpaBMIOM, MOBUHHO 3anexaTu
Bif BOMi TpeTbOi 0CO6WM, Ha KOPUCTb SKOI
YKNageHuin [orosip.
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OTXe, MOXHa CKasaTu, WO npaBo, fKe
BUHMKAE Y TPETbOT 0COOM 3 MOMEHTY yKna-
[leHHa [orosopy Ha Ti KOpWUCTb, 3a CBOIM
3MIiCTOM € Cy6’eKTUBHUM. TOoMy 060B’A30K
60pXXHMKA BYMHUTK f[it0 abo yTpumMaTuChb
Bif YUMHEHHS Ail HA KOPUCTb TPeTbOi 0cobu
BUHUWKAE He 3 MOMEHTY BO/IEBUAB/IEHHSA Tpe-
TbOT 0CO6M, & 3 MOMEHTY yKNnafjeHHA J0roBo-
py, O4HaK BWKOHAHHS Takoro 060B’A3KY
OOpPXXHNKOM 3[iACHIOETbCA 3 BOJMI TPeTbOl
ocobu.

Y topuanuHin  nitepaTypi 34iNCHEHHSA
CY6’eEKTUBHUX UMBIIbHUX MpaB BM3HAYaETb-
CA AK cam npouec peanisauii npaBoOMOYHOL
0C060t0 BCIX MOXMBOCTEN, AKi BXOAATb A0
3MiCTY KOHKPEeTHOro cy6’eKTMBHOIO npasa, 3
MeTOK [OCATHEHHA TMEeBHOro pesynbrary
[13]. ¥ TakoMy pasi, SKW,0 iHwe He nepefba-
YeHO 3aKOHOM, [0roBOpoM abo He BUMNINBAE
3 oro cyTi, Tpeta ocoba, Ha KOPUCTb AKOT
YKNaZeHnii LOroBip, Mae MOX/MBICTb YXe 3
MOMEHTY YKNaJeHHs [OroBopy npes’siBUTU

npaBo BUMOTK O 60OpPXXHUKA, TOOTO peanisy-
BaTW Ti MNPaBOMOYHOCTI, fAKi CTaHOBAATb
3MICT HaflaHoro Ti cy6’eKTMBHOrO npaea. Ta-
KWUM YMHOM, OAHOCTOPOHHE BOJIEBUABJ/IEHHA
TPeTbOi 0Co6M y)XKe He HOCUTb NPaBOBCTaHOB-
NIOBaNbHOrO XapakTepy, a Mae npasopeani-
3auinHnin XapakTep.

MigcymMoByO UM, MOXKHA 3pO6BUTM BUCHO-
BOK, LLO MpPaBo BUMOTM y TpPeTboi 0cobmu, Ha
KOpUCTb AKOT yKnafeHWid AOrosip, AKWO iH-
e He nepesbayeHo 3aKOHOM abo 4OroOBOPOM
4u He BUMNMBAE i3 ioro cyTi, BUHUKAE Oe3-
nocepeiHb0 3 MOMEHTY YKNafeHHS [OroBo-
py, TO6TO ANS OFO BUHUKHEHHS 3roamn 3 60-
Ky TpeTboi 0cobu He BUMaraeThbecsd, a
JOCTaTHLO caMoro forosopy. 3a CBOIM 3Mic-
TOM NpaBo TpeTbol 0CO6M 3 MOMEHTY CBO-
ro BUHWKHEHHS € CY6’¢eKTUBHMM, WO CBi-
AYNTb NPO HEMOXKNMBICTb BUKOPUCTAHHA
Teopii ceKkyHAapHUX npas 408 LOCNIAXKEHHA
IOPMANYHOT NPUPOAKM AOTrOBOPIB HA KOPUCTb
TpeTix ocib.
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HEB
KpalHa

Ol

TNYMAYEHHA AOrOBOPY NMOBYTOBOIO MiAPALY
MNP NOTO YKNTALEHHI

KaTepuHa Moniwyk,

acnipaHTka Kadefpu UWBINbHOro npasa
KuniBcbKOro HauioHanbHOro YyHiBepcuTe-
Ty imeHi Tapaca LeBueHKa

MuTaHHA Npo yKNageHHA AOroBopis noby-
TOBOr0 Nigpsfy Mae fK MpuMBaTHONpaBOBe
(cnoci6 dopmanisayii NigcTaBu BUHUKHEHHSA
NpaBoOBiAHOCUH M CTOpOHamu [AOroBopy),
Tak i ny6niyHo-npaBoBe (rocnogapcbka orne-
payis Ak 6asa gns onogaTtkyBaHHS NpuoyT-
Ky nignpunemcte — 4. 18 cT. 1 3aKOHY YKpa-
THU «[Mpo onogaTKyBaHHA NPMBYTKY nignpu-
emcTB» Bif 28.12.1994 p. Ne 334/94-BP)
3HAUYeHHs. 3Baxalum Ha peanii Haworo 6yT-
TA Ta TeHAEHUIT 4O YXWUeHHSA Bi4 cnaaTu no-
AaTKiB NignpueMuamm, ki BUKOHYIOTb nig-
pAagHi poboTun, ue, 3 OAHOro 60Ky, 34eLueB-
noe uiHy (npaefpa, He 3aBXAW), a 3 ApPYyro-
ro — B pasi irHopyBaHHSA BUMOrM NPO NUCb-
MOBY (hOpMY A0OrOBOPY BM3HA4afbHO MOrip-
LWYE MpaBOBe CTaHOBWULLE CNOXMBaYiB pobIT,
wo cnigye 3i cr. 218 UK YkpaiHu. lMpu
TOMY OCTaHHil MposiB Hapasi Haj3BMYaiiHO
3arocTpmBcs, i B yMOBaX eKOHOMIYHOI Kpu3n
Ta peaniii Ha pUHKY XWUTNOBOro 6yAiBHULTBA
nepeTBOPMBCA Y HalioOHanbHY nNpobnemy.

BignoBifHO BWHMKae noTpeba 3’scyBsa-
TW, HacKiNbKM BUMOra Npo NMcbMoOBY (hop-
My npaBoyMHY 3a n. 2 4. 1 c1. 208 UK
YKpaiHu Ta cT. 866 LUK YKpaiuun wogo ao-
roBopy nobyToBOro nigpsfy € imnepaTtuBs-
HOto 11 3ab6e3neyeHa MaTepiaibHUMK Ta Npo-
LuecyanbHUMu 3acobamu. Anpiopi My BUXoO-
OMMO 3 TOro, WO AOTPUMaHHSA LUX BUMOT
Hafae 3a3HaYeHUM NpaBOBifHOCMHAM CTa-
6iNbHOCTI Ta rapaHTOBaHOCTi, 0C0614BO
o040 BUKOHAHHA HOPM LMWBINbHOTO 3aKo-
HOZaBCTBa i3 3aXWCTy MpaB CMNOXWBaYiB.
Lle 3anopyka YykfageHHs cnpaBejinBux
(6e3 «kankaHiB») Ta AKICHMX J[OroBopiB,
AKi cnpsiMOBaHi Ha OXOPOHY MpaB 3aBigoMO
cnabkoi CTOpoHW Takoro porosopy. Helo,
AK BifOMO, € CNOXWBa4y, B TOMY 4ucni 3a-
MOBHWK 3a OroBOPOM No6YyTOBOro Nigpsaay.

Tox 06’eKTOM AO0CNigXKEeHHA MpaBo-
BiJHOCWH, W0 BUHWKAaKOTb MpPWU YKAafeHHI

forosopy no6yToBOro nigpsgy, € HopmMu
LMBINBHOrO Ta rocnojapcbkoro 3akoHoaaB-
CTBa, HayKoBa [OKTPUHa Ta cyfoBa npak-
TMKa. 3a oro OCHOBY, Ha Halw noraag, go-
WiNbHO B3ATW CnpaBefivBYy MNOCWUAKY Mpo
nofBiiiHy npasoBy npupoay (maTtepianbHO-
npaBoBY Ta NpoLecyanbHO-MpaBoBy) BifHO-
CWH, AKi BUHUKAKOTb NpU YKNajgeHHi goro-
Bopy [1].

YacTuHa 1 cT. 866 LUK Y KpaiHu BCTaHO-
BMNa, WO LOrosip nobyToBOro nigpsagy BBa-
XAETHCA YKNafeHWM Yy HanexHih dopmi,
AKWO NigPAAHUK BUAaB 3aMOBHUKOBI KBU-
TaHUito abo iHWWNIA JOKYMEHT, WO NigTeep-
LKYye yKnageHHs porosopy. Lle npaBuno €
iMnepaTMBHMUM LW040 (DOPMU [OroBopy Ta
AWCNO3UTUBHUM LWOA0 BMOGOPY AOKYMEHTa
ANA AOro nigTBepaXKeHHS.

HasBHICTb AOKYMeHTa Mae Taki Hacnia-
Ku: 1) MiCTUTb NOCUNAHHSA HA MOXIUBICTb
iHWOro BperyatoBaHHA yKnafjeHHs AOroBo-
py (Zorosip, 3aKOH Ta iHWIi NpaBoBi aKkTu, y
TOMY YMCAi CTaHAapTHI YMOBU Ta popMynsa-
pu, 4O SKUX NPUELHYETbCA 3aMOBHWUK);
2) Haja€ CTOPOHAM MOX/UBICTb CaMOCTili-
HO BM3HAYUTW IHW WA MOMEHT — KOAW [0-
rosip crtae AiiCHMM. ¥ TO camuii yac npu
yKnafleHHi gorosopy no6yToBOro nigpsagy
BpaxoBYyeTbCA NifBUA [OrOBOPY, 30Kpema
NP BMKOHAHHI TEPMIiHOBUX POGIT pobuTh-
CA BifiMiTKa B XXYypHani Ta BMAAETbLCA 4eK
abo >KeTOH SK feritTMmMauiinHuii  3Hak;
3) BpaxoBye BUMOIU aKTiB YMHHOrO 3aKo-
HOfaBCTBa, AKi BCTAHOBAKIOTb CTaHAAPTHI
YMOBM Ta popmynapu, Wwo obuparTbcs Bif-
NoBiAHO A0 BWUAY BWUKOHYBaHWX pPo6IT, BU-
MOr KOHTPOJIIOIOYUX OpraHiB, 30Kkpema no-
[aTKOBMX; Bifobpaxae NpakTUKY Ta Hajae
MOXNMUBOCTI  BMKOPUCTOBYBATWM  HOBITHI
TexHonorii y cdepi 06CNyroByBaHHA Ta
cniBnpauyi i3 KnieHTamu.

34e6inbWOro 3aMOBHUK MOXe anwe no-
roguTUCA Ha BMKOPUCTOBYBaHY MigpAfHM-
KOM (hOopMYy i Mpu yKIageHHi 4OroBopy npu-
efHaTMCA [0 Hel, WO BUABMAAETLCA K Y
nignuci, Tak i y nopagkKy Moro yknageHHs.
IHWKWMKU cnosamu, A0rosip NobyToBOro Nif-
pagy TyT nocTae K nepegbaveHunii cT. 634
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