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PEANbHUN OOrOBIP AK FOPUOWYHUU CKNAL.

NPABOBA NMPUPOOA PEANIbHOIO AOroOBOPY

VIIK 347.44

I. 3rigHO BU3HAYCHHSA, IO AAETHCS HAYKOBISIMH, KOHCEHCyalbHHH J0-
TOBip (BiX JaT. consensus — JOMOBJIEHICTH) — 1€ AOTOBIip, IO IOPOIKYE IIH-
BilIbHI mpaBa # 000B’13KH 3 MOMEHTY JOCATHEHHS CTOPOHAMH JOMOBJIEHOCTI.
HactymHe mepeaaHHs pedi 94u BUKOHAHHS iHIIOI Iii 3MiHCHIOETHCH 3 METOIO
BHKOHAHHS 1BOTO JoroBopy. Sk 3a3Hadae €. O. CyxaHOB, M yKJIaJCHHS
PeaTbHOrO MPABOYMHY OHHIET JOMOBIEHOCTI MK CTOPOHAMH HEJOCTAaTHBO,
HEOOXiIHE Ie i mepeqaHHsd pedi UM BUYMHEHHS iHmoi aii [1, ¢.336]. Takum
YHHOM, BBAKAETHCS, [0 JJIS HACTAHHS Oa)KaHWX IOPUAWYHUX HACIiJKIB UL
CTOpiH, TOOTO BUHUKHEHHS [IPABOBIIHOINCHHS, HEOOX1IHO HE JIHIlE AOCITHY-
TH JIOMOBJICHOCTI, a i mepeaaru pid. To6to motpibeH Tak 3BaHu# OpUOUYHUI
CK1a0, O CKIAJIAETHCS 3 ABOX IOPHANYHHX (PAKTIB — yKIaJSHHs JOTOBOPY Ta
nepeanHs pedi. Ha Moro TyMmKy, y TakoMy pasi BUHHKae IMOHalMEHINE JBa
TIUTAHHA.

I[Tepmie 3 HUX OTpeOy€e BiANOBIAL Ha Te, SKE 3HAYCHHS Mae€ JOTOBIp, IO
BHUCTYTIA€ TLILKH €JIEMEHTOM IOPHIMYHOTO CKIALY 1 caM 1o co0i He TOPOIKye
30008’ 13aHHA? SIKITO Taka JOMOBJICHICTh MK CTOPOHAMH HE TIOPOJIKYE KO-
HHUX 3000B’513aHb, TO TAKAM YHMHOM HIBENIOETHCA caMa CyTh JOTOBOPY «pacta
sunt servanda — OCHOBHHH NPUHIIHIT PHMCBKOTO IIPaBa IO0 CHIIH JOTOBODY.
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Peanbhuii ZOTOBIp AKX IOPHAWYHMIA CKITaZ. IPABOBA NPHPOAA PEATBHOIO JOTOBOPY
OxpiM TOrO, SIK1 K FOPHINYHI HACIIIKA JJOMOBIIEHOCTI MK CTOPOHAMH, SKIIIO
piu TaK i He Oyia nepenana? Ilpodecop M. 1. bparincekuit 3 1bOro MpUBOAY
3a3Hadvae, Mo JOTOBIp B MOAIOHUX BHMANKax € HEyKmIageHHM [2, c. 315], a
TOJIi JJOTOBIp, K YaCTHHA IOPUANYHOIO CKIIAAY, 110 Ma€ OyTH HEOOXiTHUM IS
BHHHKHEHHS 3000B’13aHHs, HEMAE HISAKOrO 3HaYeHHs. TakuM YHHOM, J0TOBip
BBAXXKAETHCS HEYKJIAJEHUM, 3000B’I3aHHS HE BHHHKAE, i TOMY KpeIuTOp HE
MOJKe CIIOHYKaTd OOp)KHHKa J10 NepefaHHs pedi, X04 HacHpasl AOTrOBip-ao0-
MOBJICHICTD YK€ iCHY€. BUHUKA€E TUBHA CUTYaIlisf — JOTOBIp iCHY€, IIPOTE BiH
He Ipalroe 1 He BUKOHYE cBO€T pyHKIil. Jst yoro x Tomi BiH yknagaerbes? [
SIKIIO PO3IIHIOBATH IIepelaHHs MaifHa K BUPaK€HHS BOJIi KpemuTopa, TO s
40ro rporec ¢GopMyBaHHS BOJIi CTOPOHH, sIKa [epeaae MaitHo, po30uBaTH Ha
KiybKa etamniB? Yu He MOXe KpeIuTop OMHOMOMEHTHO BHPITIHUTH Y TEpPE/Iac,
YM He Iepesiac BiH MaiHHO BXKE HA eTarli yKJIaJeHHS JOroBopy?

[HIIe MUTaHHS BUHHUKAE 3 NPUBOAY TOTO, SIK PO3LIHIOBaTH caM (pakt me-
penaHHs pedi, TOOTO Ha SKHMX MiAcTaBax nepenaeTbes MaitHo? Jlna mepexomy
MaifHa i3 BIAaCHOCTI OJHi€] 0COOU y BJIACHICTH IHHIOI MOBHHHA OyTH 3aKOH-
Ha mijictaBa. Y MeXax JaHOro IOPUAWYHOTO CKIIAy BCE HABIAKH: MepeIaHHs
MaifHa BigOyBa€eThCs IS CTBOpEHHS Wi€l miactaBu. KpiM TOro, oCcKinbKH piy
yxe OyJia nepefiaHa Ha YKJIAJeHHS AOroBOpY, TO (YHKINS JOTOBOPY JIHMIIE B
CHOHYKaHHI OOp)KHHMKA HAJATH 3yCTPivHE 33A0BOJICHHS. [3 JOTOBOpPY BUHUMKAE
TOJi yciueHe, OTHOCTOPOHHE 30008’ s13aHHS (JTHIIe 000B’ I30K 3 OOKY MOKYIIIA
i mpaBo 3 60Ky IIpoNaBIIA), OCKITBKY NepefanHs peyl Bxe BiIOynocs 10 [bo-
ro i BiiOymocst He B MeXax BHKOHAHHS JIOTOBOpY. TakuM YHHOM, peasbHH
JIOTOBip YTBOPIOETHCS HEIO-JOTOBOPOM (3 SIKOTO HE BUHHKAE 3000B’sI3aHHS)
Ta HeJlo-nepeaadyero Maiina (ska BigOyBaeTbes 6e3 HAJICKHOT FOPUAUYHOT M-
CTaBH).

IcHyBaHHS pealbHOTO JOTOBOPY 3YMOBIIOE ICHYBaHHS CHTYAIlil, KOJH
JIOTOBIp iCHY€, TOOTO MOTOKEHHS BOJIi CTOPiH BiAOYI0CS, a 30008’ I3aHHA 3
HBOTO HE BHHUKAE. | 1€ CymepeunTh MpaBoOBiil MPHPOAL IOrOBOPY, HiBETIOE
f0ro 3HaYUMICTh K IOPHAUYHOTO (aKTy, OCKIIBKH JOTOBIP € IiICTABOIO BH-
HUKHEHHS [IpaBOBifHONIEHHS. J[OTOBip JAICHO MOXE BHCTYIATH €J1eMEHTOM
IOPHIUYHOTO CKJIaNy, HalIPHUKJIaA, KOMU YKJIaJEeHHH HOTOBIp OPSHIH 3eMeTb-
HOT JiITHKY, ajie HeoOXiIHO IIe MOTrOAMTH TaKy OpPEeHIy 3 OpraHoM Biagd. Y
I[bOMY BUNAJKy J0 Oa)kaHHX HACIiIKIB MPU3BOAUTH BECH OPUIUYHUIA CKJIA B
CYKYIHOCTi. ¥ JIOrOBOPi MOTOMKY€ETHCS I BUPAKAETHCSA BOJIA CTOPiH. Pirnenus
BJIaTHOIO OPraHy BHSBIIIE BOJIO TPETHOrO y4acHuKa. CamMe Takux [Ba IOpH-
IUYHUX (AKTH BXOIATH O IOPUAMYHOTO CKJIAAy, OCKUTBKH IHIUHM YHHOM,
HAIpHUKIag, B OXHOMY JOTOBOPi, HEMOXXJIMBO MOTOAMTH BONIO BCiX 3alliKaB-
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MIDXKHAPOAHHWUH KYPH

Bacunbesa B.B.

JeHHX 0c10. Y peajlbHOMY JOTOBOPI IPH JOCATHEHHI JJOMOBJIEHOCTI CTOPIH'
IOTO/IKYETHCSA BOJIS JIMIIE CTOPiH JOTOBOPY. | mix 9ac mepeaaHHs pedi 3HOBY
’ TaKu BUpaXaeThcs Bos Tiel xk croponu. He 30BciM 3po3yMmino, A doro
IiITBEp/DKYBATH BOJIIO CTOPOHHU IIe pa3. Lle cynmepednTts CTpyHKiit KOHCTPYXK-
il MexaHi3My BHHHKHEHHS Ta BUKOHaHHA 3000B’sI3aHHA: i3 ZOTOBOPY, yKIa-
JIEHOTO 3 JOTPUMAaHHIM yCiX YMOB, BHHHKA€E 30008’ I13aHHS, a IepelaHHs pedl
B1IOYBa€THCA y)ke Ha BAKOHAHHS I[bOr0 30008’ I3aHHS.

II. ¥ LIK Yxpai#u ciiB Ta CJIOBOCIONYYEHb «pealIbHIH TOTOBIp» 1 «KOH-
CeHCYaJIbHHUI JOToBip» HeMae. €1MHOI0 BKa3iBkoro Ha icHyBaHHA B IIK Vkpa-
THE TaKoi TeopeTu4HOI Kiacu(ikarii € HOpMH OO MOMEHTY YKJIaJCHHS 10~
rOBODY.

3rigno 31 cT. 638 11K Ykpainu 1orosip € yKJiaJaeHHM, SKIO CTOPOHH B Ha-
nexHil GopMi TOCAITH 3ro[u 3 YCiX ICTOTHAX YMOB foroBopy. Y ct. 640 LK
Yikpainn « MOMEHT yKJIaJAE€HHS JOTOBOPY » 3a3HAYAETHCS, IO JOTOBIp € yKia-
JICHHM 3 MOMEHTY OJIep’KaHHS 0c00010, siKa HallPaBHjIa IMPOTMO3HINIO YKIIACTH
JIOTOBIp, BIANOBIII IPO IMPHUAHATTS L€l nmporo3utii. Came MOMEHT IPUHHATTA
odepTa po3MIANAETHCA SIK IOPUANTHUM (aKT, HeoOXiAHUH Ta JOCTATHIN Ik
BH3HAHHSA BHHUKHEHHS MK CTOPOHAMH ITPAaBOBOTO 3B’ A3Ky. SIKIO BiATIOBif-
HO JIO aKTa IIMBLJIBHOTO 3aKOHOAABCTBA /I YKIAAEHHS JOTOBOPY HEOOXiIHI
TaKoX IepeJlaHHs MaiiHa a0 BYMHEHHS iHINOIL 1ii, AOTOBIp € YKJIaJeHUM 3
MOMEHTY TepEAaHHs BiINOBiTHOrO MaifHa ab0 BUMHEHHS IeBHOI Aii. Takum
YAHOM, Ha HPAKTHII PeatbHICTh YH KOHCEHCYAIBHICTh JOTOBOPY BH3HAYAE
aKT MUBLIBHOTO 3aKOHOIABCTRA.

‘BkasiBKa Ha Te, 0 JIOTOBIp BBAXAETHCS YKJIAISHUM 13 MOMEHTY IIepeaH-
us peui € e B ¢T. 1046 1K Ykpaluu — mo/10 10roBopy mo3HKH. Y Hiif 4iTKO
BKa3y€ThCsS MOMEHT YKJIAZIEHOCTI IOTOBOPY — «3 MOMEHTY HepeaHHs rpouiei
a0o IHIIKX peueii, BU3HAYCHUX POJOBUMH O3HAKAMUY. 33 aHAJIOTIEO Il MOJIo-
YK€HHS MOIIUPIOIOTHCS TaKOX Ha KPEJUTHU JOTOBIp 1 JOTOBip GaHKiBCHKOTO
BKiany. PeansHuM omHo3HawHO HasuBaeThes O. B. [I3eporo me mporosip Ja-
pPYBaHHJ, X04a B HOPMaX, SKi PeryJIOlOTh JOTOBIp AapyBaHHS, He BKa3y€ThCs,
1110 IOTOBIip € YKJIaJA€HUM 3 MOMEHTY MepeAaHHs pedi. Takox pealbHUMH, SK
3azHavae O. B. J[3epa, MOXyTh BBaKaTHCS JIOTOBIp CTpaxyBaHHs, JOTOBIip
TIO3UKH, TOTOBip OaHKIBChKOTO BKAANY [3, ¢. 507]. Ane o o3HaYae MoxHcymo
ssadicamucsi? Haciiku BU3HaHHS IOTOBOPY PEATBHHUM € CYTTEBUMH — yKJIa-
JeHUH JOTOBIp MiX CTOPOHAMH HE MOPOIXKYE 3000B’S3aHHS MOKU HE Oyne
nepenaHa pid, ToOTO KOXKHa i3 'CTOpIH HE Ma€ Hi IpaB, Hi 000B’A3KiB, HE3Ba-

1 JIoroBOpoM IO JIOMOBJIEHICTh HA3BaTH HE MOXKEMO, OCKITBKH FOPHIUYHH-
MH HaC/IiIKAMH JIOTOBOPY € BUHHUKHEHHS, 3MiHa Y¥ NPHITHHEHHS IPAaBOBIHOIIEHHS

3rifHo et 626 LK Yxpainu. ~ IIpum. B. B.
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PeanbHuit 20roBip K WPAINYHHHN CKIaJl. MPaBOBA NPHPOAA PEATEHOIO JOTOBOPY
JKArOYd Ha yKageHuit noroeip. Ha Moo yMKy, nepenik peajbHUX JOTOBOPIB
(K10 BU3HABATH JOULIBHICTH iCHyBaHHS TaKWX) MaB Ou OyTu BHUYepIHHMH Ta
YiTKO BCTAHOBJICHHH 3aKOHOIABCTBOM.

JIoBOIII IITYYHO BHIVIAAAE, KOJH 0 PEATBHHUX JOTOBOPIB BITHOCHATH J10-
TOBip IepeBe3eHHS BaHTaxy. HaykoBui CTBEpIKYIOTh, IO TYT BiOyBa€ThCA
nepeanHs pedi [4, c. 459]. HatomicTs nmoaiOHuMii 3a BUIOM MOCIYTH JOTOBIp
MaCaXKUPCHKOTO MEPEBE3CHHS YK€ PEAJIbHIM HE BBaXKAIOTH (OYEBHAHO, TOMY,
IO MacaXHp He pid). A Yd He € HaJaHHs BAHTAXY VIS IIepEBE3EHHS KOHKITIO-
JICHTHOIO JIi€l0 — GOpMOIO BHPaXKEHHS BOJI CTOPOHHU Ha YKIaIeHHS TOTOBOPY
B pa3i YKJIaZieHHs YCHOTO JJOTOBOpY a0o0 B pa3i yKJIaJAeHHs THCbMOBOIO JOTO-
BOpY — JI€0, CIIPAMOBAHOKO Ha BUKOHAHHS I0TOBOPY ? SIKIIO BBA)KATH JOTOBIp
HepEeBE3CHHS BAHTAXY pEalbHUM JIOTOBOPOM, TOII BINNPABHHK BAHTAXy HeE
Oyne HeCTH HifKOi BiOMOBINAJBHOCTI B pa3i, AKIIO BiIMOBUTHCS HaJaaBaTH
BaHTaX AJIA nepese3eHHs. OJHAK MPH bOMY, HANPHKJIAA, IEPEBI3ZHHK YKE
3apaxTyBaB TPAHCIIOPT i Oy/ie 3a3HaBaTH 30UTKIB y pa3i HEYKJIANEHHS J0TO-
BODY.

III. OnHuM i3 KpUTepiiB pO3MEXYBAHHS JOTOBOPIB pEAIbHUX Ta KOHCEH-
CYQIBbHHX I1I€ BKa3YIOTh TAKy O3HAKY — SIKILIO Y BU3HAYEHHI IOTOBOPY B KOAEK-
Ci BXKMBA€ETHCS CIIOBO «IEPEAAEn, TO 1€ 03HAYaE, U0 TOroBip peasibHuil. SIKino
X BXKHBAETHCA «3000B’A3y€THCS NepeaTH» — TOAiI KOHCeHCyanbHuit. Ha Moo
JIYMKY, 1I€ € JOCUTh HEHAIIHHUM KPHTEPiEM, 0COOIMBO BPaXOBYIOYH HEIOCKO-
HaJTiCTh 3aKOHOTBOPHYOI TEXHIKH Ta JIEKCUKHU 3aKOHOIABIIA.

Bunaetscs, mo GOpMyIIOBaHHS «CTOPOHA MEPENAEy — 1IE BKE € TI€I0 Y
MeXKax caMoro JOTOBOPY, IOSACHEHHSM TOT0, [0 BXOJUTH B 000B’I3KH CTOPO-
HH 1 IIIO € IPEIMETOM JIOTOBOPY, 1 HE € JOAATKOBHM IOPHAWYHUM (akToM, Oe3
SIKOTO JOTOBIp BBaXA€THCS HEYKIIAZCHUM.

[I{ono Toro, YoMy y KOJIeKCi B OTHOMY BHIIA/IKy BXKHBAETHCS CIIOBO «IIEPE-
JIa€y», a B IHIIOMY — CJIOBOCIIOTyYEHHS «3000B’ A3y €ThCA NEPEJATH», TO MOXKHA
IPUITYCTUTH, 0 3aKOHO/aBellb Ja€ BKa3iBKY Ha Te, IO JAOroBip YKJIaa€ThCA
HIONO pedl, fKa nepeaaeTses abo 3apas, abo sgxka Moxke OyTH CTBOpeHa ud Ha-
Oyta B MaiiOyTHhOMY. Tak, JOTOBip JOBIYHOTO YTPUMAHHS OJHO3HAYHO BKa-
3y€ Ha Te, 1[0 Ha MOMEHT YKJIQZACHHS JOTOBOPY i BUHUKHEHHS 3000B’ A3aHHS
MaifHO, HalpuKial, OyIMHOK YXe iCHy€, a He IUIaHy€eThes OyTH CTBOPEHHM
y MaiOyTHBOMY. | 116 € BUMOIOIO JI0 YKIIAJICHHSA IIBOTO AOrOBOpPY. Y TO# 4ac
K 3a JJOTOBOPOM KYIIBIi-IpOAaXy OfHA CTOpPOHA (IIpolaBelb) nepeaae abo
30008’ A3y€THCS MepeAaTH MaitHo (ToBap) y BJIACHICTH iHINIH CTOPOHI, TOOTO
IpeIMETOM JIOTOBOpPY Moke OyTH sK pid, o nepeOyBa€ y BIaCHOCTI Hpo/aB-
A yKe, TaK 1 pid, sKa Moxke OyTH HaOyTa 3rofioM y BJIACHICTb.
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MIKHAPOJAHUH KYPHAJL JIIPABO I CYCHOLIBCTBO»

Bacunsesa B.B.

VYV nesxkux BUINAaJKaX 3aKOHOJABEUb 110[0 MaTeplalbHOTO IIPeMETa JI0ro-
BOpY BXXHBa€ AICIPHKMETHAKH Ha 3pa3oK « xoBipeHui (cT. 909 LIK — « 1oBipe-
HHii 6araxx»), 10 HAIITOBXY€ Ha AYMKY, IO LEe# JOTOBip peaibHMil, OCKUTBKH
Garax y»xe Mae OyTu JoBipeHuii, ToOTO piu Mae OyTu nepegana. OnHak Oinb-
e HiSKUX MiITBepAKEHb TOTO, IO 3000B’A3aHHS BUHHKAE caMe 3 MOMEHTY
nepefands pedi Hemae. | He BHKIIOUEHO, IO NiENPUKMETHHK «IOBipCHHI»
BKHTHH 3aKOHOJABIEM [JIS O3HAa4YeHHsS pedl — HepeBe3cHHS 31HCHIOETHCA
caMme TOro BaTaxy, SKHil JOBIpHIIA UM Nepefay A Hi€l MeTH.

IV. AHani3yroun caMy CyTh peajlbHOTO JOTOBOpY, MOXKHA CTBEPIXKYBaTH,
mo ToH (haKT, N0 MOMEHT YKJIQJACHHS PeaJbHOro HOrOBOPY IIOB’A3y€ThbCH 3
dbaxToM mepeqaHHs MaifHa — [e BXe HACIiAOK PeabHOCTI AOroBopy. A NpH-
3HAYEHHs PeaJbHOro JOTOBOPY MOJArac B iHmIoMy. OCHOBHOIO BIIACTHBICTIO
peaIbHOro OrOBOPY € Te, IO 1HIIa CTOPOHA HE Ma€ ITpaBa BUMaraTH lepeJaH-
HS pedi HaBITh MICIis YKIAACHHS JOTOBOPY. TakuM YHHOM, 000B’ 130K CTOPOHH
TiepeJaTy pid NepeTBOPIOETHCA B 11 TpaBo. BHXOINTH, KOHCTPYKIIiS PeabHOrO
JIOTOBOPY CIIpAMOBaHa Ha 3aXHCT Ti€l CTOPOHU JJOTOBODPY, sIKa MOBHHHA IIe-
pelard pid iHIIIH CTOpPOHI, TaK SK [ KOHCTPYKIis HE JO3BOJSE NPUMYCH-
TH JO BHKOHAHHSA B Harypi. [Ipw mpomy ciiJ BpaXyBary, LIO iHIIA CTOPOHA

'Ma€ CNabiny MO3MIio 1 B Hel BiJICYTHI rapanTii BAKOHAHHS JOMOBJIEHOCTI MIX

HHUMH X J10 TIEpEJaHHs pedi.

Kounu x MOKHBa cuTyanis, o iHTepecamMmy iHIIOi CTOPOHH MOXKHA 3HEX-
TyBaTH? MOXXIIMBO TOJi, KOJIH iHIIA CTOPOHA MPH YKJIaJEHHI IOrOBOpYy HIYOIro
He BTpada€. Taka CHTyallis MOXIIUBA B pa3i YKIaJe€HHSI OXHOCTOPOHHIX JO-
TOBOPIB — KOJIH B OJIHi€] CTOPOHH JIMINE TIPaBa, a iHIIa CTOPOHA He MaE MpaBa
BHMaraTy BYMHEHHS [l 1 Mae nmume o0oB’si3ku. Kpenurop npu nboMy Mae
TiJIBKY TPaBO HAJgaTH pid i poOWUTH 1e MO BiacHii noOpiit Boni. Taka cutya-
L[5 CIIOCTEPIra€ThCs, HAMPUKIIA/, Y JOTOBOPi AapyBaHHA YH TOTOBOPI MO3HKH.
Came it IBOTO, MOJXITHBO, i CTBOPEHA KOHCTPYKIIiSI peajbHOTO JIOTOBOPY —
JUTsA TOrO, M0 He Oyi10 B GOp)KHMKA MOXKIMBOCTI BIUIMBATH Ha KPEAUTOpA i
MIPUMYCHTH BIIUYXUTH MaHHO.

Buxonsa4u i3 BUIIEBKAa3aHOT0, MOXKHA MPHITYCTHTH, L0 peajibHi JOTOBOPH
— OIHOCTOPOHHI, 1, K MPaBHIIO, B HUX iCHy€ 000B’ 30K JIUIIEe OAUH — IIOBEp-
HYTH pid BIaCHHKY. A HI90ro He OTPHMABIIH, HeMae 1o i moBeprarH. llpore
3aTUINAEThCS HE3PO3YyMUINM, I HOro CTBOPIOBATH TaKy CKJIaaHy i cyre-
pEWINBY 3arajlbHUM HPUHIIAIIAM ' JOTOBIPHOTO 3000B’SI3aHHS KOHCTPYKIIIO,
OCKIJIBKH 3aXUCT IHTEPECIB KpeauTopa MOXKHA 3a0e3MeYNTH i 1HIITHM YHHOM.
Y camoMy [OTOBOpi MOXKHA mepen0avyuTH, MO BiH BCTYNae B Aik0 3 MOMEHTY
nepenanHs pedi. TakuM YMHOM, OTOBIp caM o c¢obi Oyae yKIageHuM i Jii-
CHHUM, aJi¢ i3.BiIKIaNaIbHOK YMOBOIO.
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Peanpuuit 0roBip AK IOPHANYHAMI CKIAA. PABOBA MPHPOAA PEATBHOTO AOTOBOPY

Takox BHHHKae IUTaHHS, U1 4OTO MIANKCYBATH JOTOBIP, AKIIO OQHA 13
CTOpiH HE BHU3HAUMJIAcCh 4d BUKOHYBAaTd ioro B Harypi? OkpiM TOro, Mox-
Ha 3MOJENIOBATH CUTYaIlil0, KOJIH YIIEMIIOIOTECS iHTepecH OOpXKHUKA: Ha-
NIPUKJIa]], Y BUNIAJKY, KOJIH ICHY€ JIOMOBJICHICTh IIPO MO3HKY MEBHOL CYMH Ha
neBHy Aary. ITo3nyarbHUK MPUXOIUTH 3a TPOIIMMa Ha MEBHY ATy, a IIO3HKO-
JaBellb TOBOPHUTS, IO I'POLI HE MO3MYUTH. A 3 TIPUBOAY TOTO, 10 Oyia 0-
MOBJIEHICTb, 3a3Ha4a€, 1[0 JOTOBIp HeAilicHUi, 60 He BiAOynIOCS mepenaHHs
peui. ITo3nyanpHUK, MOXIIMBO, PO3PaxOBYBAaB Ha IIOKYTIKY SKOICh pedi, a 3apa3
3HAWTH TPOI TaK MIBUIKO HEMOXIIMBO, TOMY LIJIKOM HMOBIpHO, BiH i 3a3Hae
yIyIIeHol BUroau. Takum yMHOM, iHTepecH OOpXKHHKA € He 30BCIM 3aXUHIEH].

Ha 3aBepineHHs TOCTiHKEHHS CiTi/1 3pOOUTH TaKi BHCHOBKH.

1. IOpunuusi HacHiKH, IO CTBOPIOE PEATBbHHI JOTOBIp, 3HAYHI: IIpaBo-
BiJIHOIIEHHS HE BUHUKAE HABIiTh IPH YKJIAJICHOMY JOTOBOPIi, @ BHHUKAE JTHIIIE
3 MOMEHTY IIepeJaHHs peyi.

2. 3aKOHOIABIEM HE BU3HAUEHO YiTKO, SiKi 3 MPABOYHHIB € peaIbHUMMU.
Jlume B O0roBOpi MO3MKM 3a3HAYEHO, LIO JOTOBIP € YKIAJEHHUM 3 MOMEHTY
nepenanHs MaiHa. Uu € Takuii BUMAQJOK JOCTaTHIM CTBOPIOBATH HAATO BXKE
IITYYHy K1acudikauilo JOroBopiB Ha KOHCEHCYaJIbHI Ta peajibHi, sSKa Hje
BPO3pi3 i3 caMUM pO3yMiHHAM CYTHOCTI JOTOBOPY, 3000B’A3aHHAM 3 HHOIO TA
MIPUHIIMIIOM «pacta sunt servanday.

3. Toii dakr, mo NpH yKIafeHHi AeSKHX TOTOBOPIB NepeaaHHs pedi 36i-
ra€ThCs 13 MOMEHTOM JOCATHEHHS JIOMOBIEHOCTI, HEe POOUTH TX pealbHHUMHU.
Ilepenanns MaiiHa BinOyBa€eThCS HA BUKOHAHHS 3000B’13aHHA 3 JIOTOBODY.

4. Y fesikux BHIIAJKaX, 30KpeMa MPH YKJIAJEHHI YCHHX JOrOBODIB, Ha-
IPHUKJIAN, IpH 30epiraHHi 6araxy, nepeaaHHs pedi He € YaCTHHOK IOPHIAYHO-
0 CKJIaZy PeabHOIO JOrOBOPY, @ € KOHKJIIOICHTHOIO JI€I0, [0 BUPAXaE BOJIO
Ta HaMip CTOPOHH YKJIACTH JIOTOBIp.

5. 'V 3aKoHi 3aKOHOZAABELb HE 3IiHCHIOE pO3MEXyBaHHS JOrOBOPIB Ha pe-
aJIbHi Ta KOHCEHCyalIbHi. JIulle B JOroBopi MO3UKH, KPEAUTY Ta OAHKIBCHKOTO
BKJIQJy ICHY€ 3aCTEPEKEHHS, O JOTOBip BBAXKAETHCS YKIIAJCHUM i3 MOMEHTY
[ICpEIaHHst TPOLIEH.

IlincymoByrouH BUIlEBHKTaeHE, BBAXKAIO, IO CJI BiIMOBUTHCS BiJl Kia-
cudikalii JOroBOpiB Ha peasbHi Ta KOHCEHCYaIbHi. [IpakTHyHa 3HAYYIIICTh
ICHyBaHHS pealbHOro JOTOBOpY He 3°sicoBaHa. [IpuHIMI cBOOOIHM HOrOBOpY
HA/Ia€ MOXIIUBICTH CTOPOHI MPHB’A3aTH MOMEHT BHHHKHEHHS 3000B’A3aHHS
10 Oynp-sKOi yMOBH, a TaKOX BCTaHOBHUTH OynIb-siKi iHIII YMOBH Ha po3cyn
CTOpiH. IcHyBaHHS peasbHOTO JOTOBOpY, KOJH € JOTOBip, a 3000B’d3aHHS 3
HBOTO HE BHHHKA€E, CYNEPEUUTH MPABOBIH IPUPOII JOTOBOPY, HiBEIIOE HOro
3HAYUMICTD AK IOPHAWYHOTO (aKTy, K MiJCTABH BHUHHKHEHHS IIPaBOBiIHO-
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MIXKXHAPOJAHHUMU KYP

Bacunresa B.B.

IIeHHs. Pa3oM 3 TUM, BIAMOBJISIOYHCH BIJ 3raJaHOTO PO3MOALIY JOTOBOPIB,

3a3Hady, 10 BUMOTa MPO HEOOXiJHICTh MepemaHHs pedi ompasy X Iij Jac

yKJIa[IeHHS JOTOBOPY MOke OyTH BCTaHOBJIEHA SIK 000B’13KOBa yMOBa JOTOBO-
py s 3a0e3nedeHHs iHTepecy HaOyBada. Taki BHIaakd NOBUHHI OyTH YiTKO

BCTAHOBJICH] 3aKOHOABYMM aKTOM, 4 HE BU3HAYATHUCS, BUXOASYH 3 TCOPETHY-

HHX KJIacHQiKalliii.
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Baenanena B. B. Peanbnni qorosip sik wpugn4unnii ckiaj. Ilpasosa nprpo-
Aa peajbHOro J0roBOpY.

V crarTi AOCiHKEeHO KOHCTPYKIIiIO peanbHOro JOroBopy — JJOrOBOPY, 1O BBaXKa-
€ThCS YK/IAJIeHHM JIMIIe 3 MOMEHTY MepefaHHs pedi. BeraHoBneHo, mo 3akoHOaB-
1{eM He BU3HAYEHO 4YiTKO, fAKi 3 MpaBo4MHIB € peasibHAMH. JIniie B goroBopi nosu-
KH, KpeAUTy Ta 6aHKIBCBKOTO BKJIAy iCHY€ 3aCTepe:eHHs, [0 JOTOBip BBAKAETHCA
YKJIAIEHUM 3 MOMEHTY IepeaaHHs rpoiueii. Taki BUnaaky He € 10CTaTHIMHU 1S TOTO,
11106 MPOMOHYBATH HAATO BXKE IITY4YHY KIacH(}iKalilo AOroBOPiB Ha KOHCEHCYaNbHi
Ta peasibHi, 1Ka e Bpo3pi3 i3 caMUM PO3yMiHHSM CYTHOCTI JIOTOBOpY, 3000B’ A3aH-
HSIM 3 HBOTO T2 MPUHITMIIOM «pacta sunt servanday. [Ipu LpOMy FOpHIMYHI HACTIIKH,
IO CTBOPIOE PeaIbHHIA JOTOBIp, 3HAYHI: PABOBIAHOIIEHHS HE BUHMKAE HABiTh NMPH
YKJIaJCHOMY JOTOBODi, 2 BUHUKAE JIMLIE 3 MOMEHTY MepeaHHs pedi.

JoBeneHo, Mo NpH yKIaJeHHI JesSKUX JOroBOpIiB MepenaHHs pedi 30iraeTscs i3
MOMEHTOM JOCATHEHHS JOMOBJICHOCTI, 110, OfHAK, He poOuTh 1X peaabHUMHU. Ilepe-
JaHHS MaiiHa BiOyBaeTbcs Ha BUKOHAHHS 3000B’3aHHA 3 JOTOBOPY.

V pesynsTari HBOro CiJ BiAMOBUTHCA Bif Kiacudikallii J1OroBopiB Ha peanbHi
Ta KOHCEHCyabHi. [IpakTHYHA 3HaYYINICTh iCHYBaHHS PEAIbHOIO JOrOBOpY HE 3°s-
COBaHa, a iICHyBaHHA PEaTbHOTO JOTOBOPY, KOJIH € ZOroBip, a 3000B’A3aHHA 3 HHOTO
He BUHHKAE, CYNEePEeUrTh MPABOBii MPUPOII TOTOBOPY, HIBETIOE Or0 3HAYMMICTD AK
OpUIMYHOro (aKTy, K MiJCTaBU BHHUKHEHHS MPABOBiXHOLIECHHS.

Kui040Bi cj10Ba: JOrOBipHEe NpaBo, peatbHUil JOTOBip.

BacuaneBa B. B. Peaabnblii 10r10Bop Kak wwpuanieckni cocras. IlpasoBas
IpHPOAA PeabHOro J0roBopa.

B cratbe Hccien0BaHO KOHCTPYKLHEO PpeaIbHOTO JOrOBOPa — A0rOBOPA, KOTOPBIH
cyMTaeTcs 3aK/IIOYEHHBIM TONBKO C MOMEHTA Iepefavd BEeUIM. YCTaHOBJIEHO, YTO
3aKOHOJIATEIIEM YETKO HE ONpEIEEH0, KOTOPbIE ¢ CENOK peanbHbl. JInub B foro-
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BOpE 3aliMa, KpeMTa U OaHKOBCKOTO BKJIaJa CYLIECTBYET OrOBOPKA, YTO AOTOBOP
CUMTAETCs 3AKIIOYEHHBIM C MOMEHTA Nepeaayd AeHer. Takue cilydau He SBJIIOTCS
JOCTaTOYHBIMH JIJil TOTO, YTOObI CO3/1aBaTh CJIMIIKOM MCKYCCTBEHHYIO KIIACCH(HKa-
LMIO JOrOBOPOB Ha KOHCEHCYaJIbHBIE H PeaibHble, KOTOpas UAET Bpa3pe3 ¢ CaMuM
NOHUMAaHHEM CYLIHOCTH JIOTOBOPA, 00S3aTe/IbCTBaM U3 HEro M MPUHLMITY «pacta sunt
servanda». [Tpu 5ToM rOpHANYECKHE MOCIEACTBHS, KOTOPhIE CO3AET pealbHbIH J0-
rOBOD, 3HAYUTENbHBIE: IPABOOTHOLIEHHS HE BOSHUKACT JaXe MPH 3aKIIIOYEHHOM J10-
roBOpE, a BO3HUKAET TOJIBKO C MOMEHTA ITepelaud BeLL|.

JokazaHo, 4TO MpH 3aKIIOYEHHH HEKOTOPHIX JOTOBOPOB Mepeaya Belly COBIMa-
Ja€T C MOMEHTOM JOCTH)KEHHS AOTOBOPEHHOCTH, YTO HE JeNaeT uX peanbHbiMu. [le-
pelaya UMyLIECTBA IPOUCXOAMT BO HCTIONHEHHE 00513aTeNnbCTBA MO J0TOBOPY.

Taxum oOpasom ciieqyeT oTkasaTbes OT KIACCH(HKALIMM JOTOBOPOB Ha peasibHble
U KOHCeHCyaunbHble. [IpakTHueckas 3Ha4MMOCTH CYI€CTBOBAHHA PEANBHOIO JOr0BO-
pa He yCTaHOBJIEHA, a CYLECTBOBAHHE PeaTbHOIO JOrOBOpa, KOraa ecrh A0roBop, a
00A13aTeNIbCTBA 10 HEMY HE BO3HUKAET, IPOTHBOPEYHT TIPABOBOM NPUPOJE A0TOBOPA,
HHUBEJIMPYET €ro 3HaYUMOCTb KaK FOPHIHUECKOro (aKTa, Kak OCHOBAHHS BO3HUKHO-
BEHUS MPABOOTHOLIEHUS.

KiloueBbie c10Ba: JOroBOpHOE NMpaBo, peaibHblii JOrOBOP.

Vasilyeva V. V. Real Contract As Judicial Structure. Legal Nature of Real
Contract.

In this article the author explores the nature of real contract. Real contract is a
contract that is concerned to be concluded only after transfer of agreement object.
There is determined that the legislator does not define clearly which of the contracts
are real. There is mentioned that a contract is considered to be concluded from the
moment of money transfer only in the regulations of loan, bank credit and deposit.
The author considers that such cases are not sufficient for creation too artificial
classification on consensual and real contracts which is contrary to the essence of
contract and obligation in contract law theory and the principle of it «pacta sunt
servanda». At the same time a real contract causes significant legal consequences:
there is no relationship even with the concluded contract, it occurs only after things
transfer. The author has investigated that the moment of conclusion of certain
contracts coincides with contract objects transfer but that fact does not make them
real. Transfer of property is an action for exercising of contract obligation but not a
stage of contract concluding. As a result of research the author argues that there is
necessity to refuse from the classification of contracts for real and consensual. The
practical significance of such classification is not clear. Existence of real contract is
contrary to the legal nature of the contract, undermines its importance as a legal fact
and the basis of relationship. However the author notes that there can be requested
transfer of contract object immediately at the moment of contract conclusion as a
prerequisite for purchaser interest. Such cases should be clearly defined in legislative
act and can not be based on theoretical classifications.

Key words: contract law, real contract.
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