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BCTYII

Ilepexiax Big aJMiHICTPaTHBHO-KOMAHAHOI CHCTEMH 3
BIACTHBOIO 1¥ IIAHOBOK EKOHOMIKOK [0 pPHHKOBOi CHCTEMH
BIIHOCUH TPU3BIB 70 3MiHH CIOCOOY >XMTTSA JEpXKaBH B ycix ii
chepax: B eKOHOMIuHiM, MONITHUHIH, colianpHIf, KyIbTypHiH,
AyxoBHiM Tomo. danuii mepexiX 3yMOBHB ToCTpy HEOOXiaHICTB
IPUHHATTSA [IPaBOBUX HOPM Ta IHCTHUTYTIB, 3JaTHHX DETyJIOBaTH
HOBI CyCHiNBbHI BiTHOCHHH. B Takux yMoBax PpO3BHMBAIOThCH It
YPi3HOMaHITHIOIOTECS IUBLUILHO—TIPABOBI BIIHOCHHM. 3 METOK0 IX
HAJIEKHOTO PperyJIlOBaHHS 3pOCTa€ pojb IHMBUIBHO-IIPABOBOIO
JIOrOBOpY, SK OJHOIO 3 HaleeKTHBHIINX IPABOBMX 3aco0iB
OII0CepeAKYBaHHS K MaHHOBHX, TaK i 0cOOMCTHX HeMaHHOBHX
BiJTHOCHH.

Husinpuuit komekc Ykpainu (IIK) He mmme 3akpinus HOBI
BHJM BiamarHux Ta Oe3BiamyIaTHMX AOTOBOpiB, a H BiaOynocs
TIEPEOCMHUCIHEHHS. 3MICTY [aBHO BIJIOMMX IMBUIBHOMY 1IpaBy
JOFOBIpHHX KOHCTpYKHiil. OnHi€l0 3 TakuX JIOrOBipHHX
KOHCTPYKIIH € JOroBip MO3HYKH.

Ha cporommi Mu He MOXEMO TOBODHTH IpO Te, IO JAaHMii
AOTOBIp 3HAXO/MBCS 1103a YBAarolo HayKOBUIB, OCKUIBKH JIOIOBip

HO3MYKHA OYB IPEeAMETOM AUCEPTALIHHOTO JOCHIIPKEHHS

f‘on%pemco B. O. "JloroBip no3uyku 3a pAMCBKUM IPHBaTHUM
mpaBoM 7Ta MOro penenuis y Cy4acHOMY HHUBLIBHOMY
3aKOoHOAaBCTBI  Ykpainu" (2005 pik), JOroBip ITO3UYKH
JOCIIJDKYBaBCcs B Mexax auceprauiitnol poboru Hogixosoi B. B.
"IIpaBoBa mpupoza Ge3BiAIATHIX JOrOBOPIB Y NUBLIEHOMY Ipasi
Vkpaiau" (2007 pik). '

[Ipote, y nmuceprauii "JloroBip mNO3WMYKM 3a PHMCBKHM

IPUBATHUM [IPaBOM Ta HOTO PeUelilis y Cy4yacHOMY LHMBiTBHOMY

3aKOHOAABCTBI YKpalnu" BYeHa JUile NpoaHamidyBaja IIpaBOBl
TIOJIOXKEHHS, 110 CTOCYBAalMCS JOrOBOpPY MO3WYKHM Ta MO3HYKOBHX
BIJIHOCHH Y PUMCHKOMY IPUBATHOMY MNpaBi i 3BCpHYyJa yBary Ha
peLenIiiio 3a3HaYeHHX MOJIOXKEHS Y ynHHOMY L{UBiIEHOMY KOZEKC]
Vkpaiuu, HE XapaKTECPHU3YHOUH IPAaBOBOI IPHPOAM JOTOBOPY
mo3muku 3a [{uBinsHuM koaexkcoMm Ykpainu, ocobimmBocrell Horo
CTOPiH, 3MICTY TOLIO.

Iucepraniiina po6ora HosikoBoi B. B. "IlpaBosa npupona
Oe3BifimarHuX JIOrOBOpiB  y [MBiIBHOMY mpaBi ~~ Ykpainu"
npUCBIYyBanacs aHanisy 6espiamiatnux gorosopis 3aranom. Tak,
y po3ainy ApyroMy BKa3aHol auceprauii HayKOBeIb 3rajyBaia
Opo AOCOBip MO3WYKH, alie HETANBHOro JOCHIDKEHHS HaHOI
,uorc)BipHo'i' KOHCTPYKILii HEto He 6yJI0 IpoBeIeHO.

Croroani no3nuka HabyBa€e 3HaAYHOIO NOIUMPEHHS HE JIAIe y



1o6yTOBUX BITHOCHMHAX, ajle ¥ y BiTHOCHHAX B raiysi KyIbTYpH,
HalpHKIaA, KOPHCTYyBaHHS KHMramMu 3 ¢QosAiB O6i6moTexk,
nepesaya NIHHEX peyell Ha BUCTAaBKH y My3el i T.4.

BinHocHHH, 1m0 BHHHKAIOTH 3 ,uoronopy MO3HYKH, MaloTh
0coONMBY IOpHANYHY IIPHUPOAY, sKa IOB’s3aHAa 3 XapakTepoM
caMoro > MpeaMeTa JOIroBOpY, METOI0 Ta MOPAAKOM MHOro
YKJIaJieHHs, 3MiHH, PO3ipBaHHsS Ta IPUIHMHEHHS, OCOOIMBOCTAMU
CTOpIH JIOTOBOPY MO3HYKH Ta MOro 3MICTOM, a TaKOX IIPAaBOBHMH
HacjilOKaMH, [I0 HaCTaloTh y BHNAAKY MOPYLIECHHS 4YH
HEJOTPUMaHHS YMOB OCTaHHBOTO.

Hapeneni aprymMeHTH WiATBEPIKYIOTh aKTyalIbHICTH 1
HeoOXigHICTD JOCIHIDKEHHS oco0IHMBOCTEHM IIPaBOBOTO
' peryJoBaHHS BiTHOCHH, IO BHHHKAIOTH 3 JIOTOBOPY MO3HYKH SK
JUIs HEBLILHO—IPaBOBOI HAYKH, TaK 1 JUIS FOPUAWYHOI TPAKTHKH.

CdopmynboBani y HayKoBiii poGoTi TE€OpPEeTHYHI BUCHOBKH,
MPaKTHYHI PeKOMEHIANii Ta iHImI pe3yabTaTH HOCIi/KEHHS
IDYHTYIOTBCS Ha IIpalsiX YKpalHChKHX i 3apyOiXHUX IMBLIICTIB
- JOPEBONIOLIAHOIO, PagsHCBKOrO i cy4yacHoro mepioxis: M. M.
.- Arapkosa, J1. I. Asapesuua, B. I. Akynenxa, C. C. Anekceesa, 1. 1.
Banacesn4, 0. Bapona, M. 1. Bapy, C. M. Bepseno, O. M.
Biprokoga, T. B. Bozmap? M. L. Bpariucekoro, C. M. bparycs, O. L.

Buroscekoro, b. Bingmeiiga, B. B. BiTpHHCLKOFO, B. A.
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Bacunbesoi, B. B. Bacunsenoi, B. O. N'onuapenko, A. b. I'pansxa,
. I'pimma, T'. Hepubypra, O. B. Iizepu, A. C. dosrepra, JI. B.
Hoxnesa, I'. ®@. Jlopmuaontosa, 1O. O. 3aiku, O. 1. 3osymax, O. C.
Tobde, B. I. Kucins, O. O. Kpacasuuxosa, H. C. Kysuenosoi, B.
B. Jlyus, H. I. Maiinanuk, P. A. Maiinanuka, €. O. Miuypina, JI.
I. Meiiepa, B. B. Hosikogoi, I. b. Hosuugpkoro, B. I". Omoxn, O.
A. Tlizonpuropu, 1. O. Tlokpoecskoro, M. IToseHak-AKHMOBCHKOT,
10. II. Ilputekn, 1. Ilyxan, 10. B. Pomanug, B. O. Pacennesa, H.
O. Caniaxmetosoi, I. B. Cnacubo—®areesoi, J[x. ®panyosi, C. 5.
@ypen, €. O. Xapuronosa, O. 1. Xapuronosoi, SI. M. Illesuenko,
P. B. lInuky Ta iHIOMX.

3a ocHOBY paHoi mpani Oyno NOKAANEHO IIOJOXKEHHS

© JUcepTanii aBTOpKA Ha 3100YyTTS HAyKOBOTO CTYIIEHS KaHAWAATa

ropuinyHuX HayK «[IpaBoBe perymoBaHHs JOrOBOPY MO3HYKUY.
Merta monorpadii — ue cnpoba mABECTH MiACYMKM HAYKOBHX
JociaipkeHs y cdepi BiTHOCHH 3 mepeiadi MaiiHa y THMYacoBe
KOPHCTYBaHHs 3arajloM Ta JIOTOBOPY IIO3HYKH 30KPEMa,
CUCTEMATH3YBATH Ta y3aralbHUTH TEOPETHYHHN Ta NpaKTHIHUM
MaTepiajl, OTpHMaHMii B pe3ynbraTi AOCHIJPKEHHS, HAJaTH BIACHI
HAayKOBi BHCHOBKH JUIf PO3BUTKY NpPaBOBOI HAYKM Ta BHECTH
mporosunii  3MiH  J0  3aKOHOHaBcTBA 'Ykpaisw © mIono

YAOCKOHAJICHHA IIPABOBOIro pPEryifoBaHHsA MO3UYKOBHX BiILHOCl/IH.



ABTOp HE MpPETEHIy€e CTaTH OCTAaHHBOIO iHCTAHILEI Y
BHpIIICHHI IMX OpOOJieM, a/DKe HOBI HAyKOBiI NOCIIDKEHHA, a
TAaKOXK HOBi HiZXOIM JO BHUPINICHHA MOCTaBJICHHX NHMTaHb, SKi
3'IBJISIOTHCS B PE3yNbTaTi PO3BHTKY Ta NMONIMOJICHHA HAYKOBHX
3HaHb, MOXKJIMBO, TO-HOBOMY BHpIIIYBaTHMYThb Ti NMpoOJIeMH, IO
BIIEpIIE MOPYIIYIOTECS Y BOMY JOCIifxeHHi. MoHorpadiio ciij
ClipuiiMaTd sK [eplid KPOK Yy PpO3B’s3aHHI IUMPOKOrO KONa
MUTaHb, OB’ A338HHUX 3 PErYIOBAHHAM BiITHOCHH, IO BUHUKAIOTH 3
JIOTOBOPY TTO3MYKH.

ITpuHariIHoO aBTOp BHCIIOBIIOE IIMPY BASYHICTH . CBOEMY
HAayKOBOMY KEpIBHHKY AOKTOpPY IOPHIOMYHHX HayK, npodecopy,
Bacayxenomy topucty Ykpaimn B. A. Bacunbesiit, joktopy
IOpUIMYHEX Hayk, npogecopy P. b. Illummi, xaspupary
IOpUAMYHEX Hayk, npodecopy H. I. Maiinanuk, a Takox Koxeram

— KOJIEKTHBY Kadepy IMBIIBHOTO IpaBa IOpUANIHOro IHCTUTYTY
ILBHS «IIpuKapnarchKui HaIliOHAIBHUH YHiBepcuTeT iMeHi
~ Bacuns Credanmka» 3a WIHHI [I0Pajd, JAONOMOFY Ta HiATPHMKY,

Ha/IaHi ITiJl Yac HallMCaHHs poOOTH.

I3 2nuboxoro wanowo 00 vumaua

KQHOUOAm IPUOUYHU HAYK, BUKIAOAY - Haranin Boiiko
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PO31LI1
3ATAJIBHA XAPAKTEPUCTHUKA JOI'OBOPY
HO3UYKH

1.1. T'ene3a 10roBOpy NO3MYKH Ta HOI'o NpaBoBe Pery/il0BAHHSA

Icropis CTaHOBIIEHHS Ta PO3BUTKY HOrOBOPY MO3MYKH carae
nIc YaciB iCHyBaHHS pUMCBHKOTO MPUBATHOTO I1paBa.

VY pumcrkoMy mpasi 3a 1o6u 3axoniB X1l Tabnuupe nepenaya
pyxoMoi YH HepyxoMoi pedi y O6e3omnaTrHe KOPHCTYBaHHs
(utendum dare ta utendum rogare) He BH3HaBAJIACH
JOPHMYHAM TNpaBOYHHOM. llepesaua peueit y OesomnarHe
KODHCTYBaHHs Oyla TOIHMPEHA TNEPEeBAXHO Y HOGYTOBHX
BIIHOCHHAX, a TOMY IIO3MYKOBI BIJIHOCHHM TPHBAIHI 4Yac HE
OTPUMYBAM IOPUIMIHOTO odopmienHs [3, c. 102]. '

OckinbkM BITHOCHHH 3 Tniepepadi pedel y OGesoriarde
KopucTyBaHHs y VI Ha modarky V CT. A0 H.€. 1€ He MaH (opMH
JIOrOBOPY, TO BOHH He 3abe3nedyBayivcs CHEHiallbHHM ITO30BOM.
Kpenutop y pasi mopyueHHs #OTo IIpaB Mir CHIOIO Binibpard pid,
SIKIO BOHA 3HaXoAwnacs y GOp)kHWKa, a y pa3i HEMOMJIHBOCTI
3MIHCHHTH 16 — BYMHHTH BiHAMKAIiHEMIA mo30B (rei vindicatid).'
3axucT npaB KpeauTOpa Yy BHIAIKY, KOJIH OOpXKHMK ylvincrld

YXWJISBCS BiJ{ TIOBEPHEHHS peYi, 3/IiiiCHIOBaBCs Ha ITiJICTaBi
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no30By — actio in duplum de perfidia (mo3oB i3 3moro ymmuciy),
siKuit 'y MaifyTHeoMy Oyiio 3amineHo iHTepaukToM de precario
[11, c. 244].

IHTEpIUKTOM, Y PUMCHKOMY NPHMBAaTHOMY IIpaBi, Ha3WBaBCH
HO30B 3 SKHM KPEAHTOP MII 3BCPHYTHCA JO IPETOpa 3 METOIO
3aXHCTy CBOiX MOpYyIIeHWX npaB Ta iHTepeciB. Ilpertop
PO3IJISHYBIIM IHTEPOUKT (IO30B) HANpaBJIEHUH KPEAUTOPOM
BUHOCHB DpIIIEHHS, SKHM 3000B’s3yBaB OOpKHHKA YCYHYTH
BYMHEHI HUM NOPYIICHHS.

Is pmossolo inTepaukry (interdictum de precario) mepemauy
pedi y Oe3omiaTHe KOpUCTyBaHHA Oylo BiAMEXOBaHO BiJ
AENIKTHUX 3000B’s13aHb | BUHHUK JOroBip npekapito (precarium).

Ilpekapiii € HagaHHAM pedi Yy KOPHCTYBAaHHS Ha [POXaHHS
0cobH BIPOJOBXK CTPOKY, SIKMf BCTAHOBUB ii BiacHuK. [Ipexapiii
BHHMK 3 METOK0 O(OpMIEHHS BIiOHOCHH KII€HTCTBA, fKi
BCTAHOBJIIOBAJIMCS MK NArpOHOM Ta KIIEHTOM 3 IIPUBOLY
nepeaadl y KOpUCTyBaHHS pedeit [4, ¢. 180].

I'. leprOypr Bu3HauaB IpeKapit sk Taki BiIHOCHHH, B CHIIY
AKHX NIATPOH [E€PEAABAB CBOEMY KIIEHTOBI PyXOMY UM HEPYXOMY
pi4, THM CaMKM, BHKa3yIO4H CBOIO JoOpy Boiio [60, c. 490].

. P. lepunr 3a3nauas, 1o y pUMCEKOMY Hpasi CJIOBOM precarium

Ha3zuBajJocd BCC. T€, YHUM NATPOH IIOCTYIIABCS AJIs1 KOPHCTYBAHHSI
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CBOEMY KI€HTOBI Ha Horo mpoxaHHA (preces — 3BIAKM i Ha3Ba
precarium). Yactime, ne Oymm HepyxoMi pedi, HalpHKiIag,
3eMeNbHa JiJIHKa, D0 nepeaaBalucs B kopuctyBanus. Ha nymky
P. lepunra, nmsiibHe 3000B’g3aHHSA 3 000X CTOpiH IpeKapis HeE
6yJI0 MOMUIMBHM, OCKIJIBKHM IIATPOH Mir 3abpatu pid y Oyab-saxuii
MOMEHT. 3aXHCT TpaB IpexapHcTa (precario accipientis) Ha pid Big
3a3ixaHp TpeTix ocib 3iiicHrOoBaBcA Ha MiXcTaBi iHTepAMKTY de
precario. OnHak 3acTocyBaHHs peKapucToM (precario accipientis)
Oynp-aKuX 3aco0iB 3aXHCTy MPOTH CBOTO IAaTPOHA 3a00pPOHAIOCH
[77, c. 186].

BigmoBa mnpexapucta (precario accipientis) BiJl NOBEPHEHHS
pedi BH3HaBanacs IIPaBONOPYIIEHHAM, BiANOBIJAIBHICTh 32 sKe
HACTABANa HE3AIEKHO BiJl HASBHOCTI 9H BILACYTHOCTI JOTOBipHHX
BismocuH Mk cTopoHamu. Came ToMy iHTepaukr de precario
HAJaBaBCA [IPETOPOM Ha BHIQJOK YMHUCHOTO YXHJIEHHS BiJl
HIOBEpPHEHHN . pedi 0cobi, sxa ii nepesama (precario dans), Ta
nepenbavaB. CTATHEHHs 3 Mpexapucra (precario accipientis) 1o
BUHECEHHS CY/I0BOTO PIillIEHHS NOBIHOrO po3mipy BapTocTi pedi
[64, c. 704].

Bonxnouac, puMchkoMy npaBy Oyia Bigoma # iHma ¢opma
ONoCepeIKyBaHHsA BIJHOCHMH 3 NpuBOAY Oe3omnarHoi nepenadi

pedeil y KOPHCTYBAaHHS — J0roBip mozuuky (commodatum).

13



O_IIHiCIO 3 TIIpHYHH BHHMKHEHHSA JOroBOpY NO3HYKH

(commodatum) .y puMcbKkOMy IpHBaTHOMY mnpasi Oyia .

HeOOXINHICTh y BU3HAYECHHI CTPOKY 6€30IUIATHOrO KOPUCTYBAHHA |

qyxo010 piguro. Jlorosip no3uuku (commodatum), yknamasca Ha

'Y}

INeBHUH CTpOK, MmO H BiApi3HANO #Horo Big mpekapiio. .

BcranosnenHs cTpoky KopHCTYBaHHs pivdio, Ge3yMOBHO, Oylo B
iHTepecax OOpXKHMKA, OCKUIBKH TapaHTyBalO HOMY 3aXMCT Bix
NOBUIBHOI peBoOKalii (BHMOrH PO [OBEPHEHHA) 3 OOKy

Kkpeauropa [209, ¢. 132].

[TosiBa 1OroBOPY IO3MYKH Y PUMCHKOMY IIPHBAaTHOMY HPpaBi. -

CYIIPOBOJKYBAjlacsl BHTICHEHHSAM IIpeKapiio i3 JOroBOpiB,. 1O
BpéryHLOBy'Bann BIIHOCHMHH 3 IpPHUBOAY [epenayi maiiHa y
6e30MIaTHE KOPUCTYBAHHS.

Y Konekci IOcrumiana gorosip Ipekapio (precarium)
OTpUMaB HOBMH  Xapakrep Ge3iMEHHOro  (iHOMiH&JIBHOTO)
norosopy. Ilpexapii  OyB JIOHOMDKHHM ~ JIOTOBOPOM  Ta
HpH‘ElIH}’BaBCSI 710 JOroBOpiB KyMiBI-IPONAXy, 3aCTaBH, a TaKOXK,
10 cemeynB 3 METOXO 3aXHCTY IIpaB BOJIOIUIBIS pedi, epeiaHoi
y Ipexapii, oxle IHTEpPIUKTY, TIOYAIH HAAABATHCA CIIEI{aNbHi
norompm O30BU — condlctlo incerti Ta actio praescriptis. verbis
[138 C. 18]

Hprausoro TOTO, 110 noromp [peKapiro He TpaHchopMyBaBCs
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OCTATOUHO Y JIOTOBip MO3KYKH, GYB CYTO OJIHOCTOPOHHIH XapaKTep
IOTOBOPY IIpekapiio. 3 orpiay Ha Ge3mocepefHIO TOB’A3aHICTh
MpeKapil0 3 IHCTHTYTOM KII€HTCTBA, 3a UM zlofoﬁopOM y
XOIHOMY pa3i He MNpHIycKalach MOXXIHBICTh BHHHKHEHHS
000B’ 13Ky Ha CTOPOHI 0COOH, siKa epesiaBaia piv y KOPUCTYBaHHS
(precario dans). Takmii XapakTep JOroBOpy mNpeKapilo He
y3roJDKyBaBCs 3 INPHHHATHOIO HAa TOM 4Yac IpaBOBOIO
KOHCTPYKIi€I0  JIOroBopy To3WYKE  (commodatum), (mpo
0COOJUBOCTI AOTOBOPY MO3HWYKHA HTUMETHCS Jam) {4, c. 201]..

Ilepion ~ meperBopeHHs  no3uukH  (commodatum) B

' caMOCTIii{HHI BHA JOTOBOpY 3aKiHYMBCA y 4ac iICHyBaHHs Immepii

(30 p. no H.e. — 476 p.H.e.) i HalexaB 10 KaTeropii JOroBopis
"m06poi cosicrti” (obligationes bonae fidei). Ileii nordkip gacritme
3a BCE YKJIQJIaBCs Ha MiJCTaBi APYXHIX, CYCIACHKHX BigHocHH [12,
c. 182]. |

Sk 3a3Hagae E. O. XapuToHOB: "IOrOBIp MO3WUKH HE MOXHa
po3mIAAaTH Ak GopMy NOOPOIISHHSA, MO HALAETHCSA 3aMOXKHHMH
paGoBJIaCHUKaMH 100 HE3aMOXHHX IJIEHTIB. BincyTﬁiCTL
6/IM3bKOi  TOCIIONApChKOI METH Y NO3HYKOMABIA — IiE He €
CBiIYEHHAM iioro OGnaropogHoi 6e3xopncnnsoéﬁ. .nparHeHHa
HaJIaTH JOTIOMOTY GnuxaboMY. OCTaHHE TAKOXK € MO)I(HHBHM ane

YacTiine 3ycrp1qanncx IIOFOBOpI/I K1 MaJ'IPI CBOCIO MCTOIO
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- kopucyusi nini" [186, c. 416].

Y Konekci - FOctuHiaHa HaTa€Tbes €MHE BH3HAYEHHS
JIOTOBOPY MO3HWYKK — "Ile JIOTOBIp, B CAJIy AKOro OJHa ocoba
(xkoMomanT, commodans) Tnepemac iHmIH  (KOMoxAaTOpIit,
commodatarius) mneBHY pid y TumuacoBe 0e30ILIaTHE
xopuctysanus” {91, ¢. 520].

I. b. Horunpkwuii HaBomuTh OULTBIN JAcTalbHe BH3HAYCHHS
noroBopy nosuuku (commodatum): "J{oroBip MO3WYKH MOJArac y
TOMY, 1[I0 OJTHa CTOPOHA (IIO3UYKOJaBels) IepeJac iHumi CTopoHi
(MO3UYKOOTPUMYBAUEBi) IHAWBINyalbHO-BH3HA4YENHy piu  JyId
THMYacOBOro O€30ITaTHOr0 KOPHCTYBaHHS, 3 3000B’sA3aHHAM
{HIIOI CTOPOHH ITOBEPHYTH INCJI 3aKiHYEHHS KOPUCTYBaHHS Y
niricHoCTi Ta cXopoHHOCTI Ty X camy pia" [130, c. 245].

'V HaBe/leHHX BH3HAYEHHSX IOTOBOPY MO3MYKM Ha MMO3HAYCHHS
HOro CTOPIH BXXHMBAIOTHCH Pi3HI Ha3BH: KOMOJATapiil Ta KOMOJAHT,
HIO3HYKOOTPHMYBaY Ta IO3HYKOLABELb, IPOTE, Pi3Hi Ha3BM CTOPIH
JIOTOBOPY MO3HYKH He HAMINFIOTH iX OCOOIMBHMH O3HAKaMM Ta HE
BINTUBAIOTH HA 1X IpaBoBHi cratyc. 3rinHo Kozekcy Hcruniana
CTOpOHaMH jforosopy commodatum Oynn: ocoba, sika HajaBana
pid y xopucTyBaHHs (commodator), Ta ocoba, ska OTpEMyBaia pid
y xopuctyBaHHs (cui commodatur) [91, ¢. 520].

3a puMCHKMM IPUBATHUM HPAaBOM MOXKHA BHOKPEMHATH
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HAaCTYMHI 03HAKH JIOTOBOPY IMO3HYKU:

1 - Jloroeip mo3zmuxu (commodatum) Oys peanbsHMM OTOBOPOM,
T06TO 30060B’s3aHHA 3 HBHOTO BCTAHOBMIOBAIOCH HE MPOCTOIO
yrozoio (consensus) cTOpiH, a BHACIINOK mepezadi pevi. O6insgHka
Hajath piu, xoua 6 i y dopmi cruiynanii, HE CBLIYMIA TpPO
YKJIaQaHHs JIOTOBOPY MO3WYKH, OCKIIEKH 30008 A3aHHs y JAHOMY
BHIIAJKYy BHHHKaJO 6 Ha CTOpOHI TOro, XTo OGils€, TOAI AK 32
JIOTOBOPOM MO3HYKH 3000B’s3aH0t0 Oynia ocoba, AKa oTpuMana pid

y no3uuxy [63, c. 141].

"2 - 3a morosopoM mnosHuk# (commodatum) piu nepenaBanach

(dare) y xopucTyBanHs GOp)KHMKa, a HE y HOIo BIIACHICTB.

3 =Y nposuuky (commodatum) Moria mHepeaaBaTHCA JHULUC

iHMBiAyalbHO-BU3HAYEHa (KOHKpeTHA OyniBNA, JUIAHKA 3€MII,
3HapsAns mpami i T.UL), HecHoXXMBHa Ta HesamiHHa piu. Ilicis
3aKiHYeHHs CTpoKy Jii noropopy mnosuukm (commodatum)
IIOBEPHEHHIO MiyIsArana Ta X cama piv, ska Oyna nepepana y
KopHUCTyBaHHA (eandem speciem).

4 - JloroBip mo3mukm (commodatum) Oy OesomnaTHum

~joroBopoM [53, c. 496].

5 - Takuif g0roBip MaB HUTBOBHI XapakTep i pid, IO BHCTyNaia

nIpeaMeToM OOroBOopy BHKOPHCTOBYBaJiaCh JIMIIC 34 Hi}IBO

BHUM
et e hpnph A VPRI R
1 wE

Vi i

upusnavetnam [34, c. 308]




HaiiBaxTMBIIMOIO O03HAKOIO JIOTOBOPY MO3HYKH Oyna iforo
Gesoruiarnicts.  be3omtarHuif  xapakrep  OroBopy TIO3HKY
BILUTHHYB Ha FOPUJUYHY KOHCTPYKIIIO LBOTO JOTOBOPY. '

B Konexci IOctuHiana sa3pavaerbess, mo "piu BBa)KACTBCH
HaJaHOIO Y NO3MYKY TOAi, KOIH BOHA TOOi HajaHa Ge3 OTpUMaHHS
sa e BUHaropoau abo x 6e3 Bu3HauenHs rakoi" [91, c. 520].

SJIK BXe 3a3Hadauocd, MPEAMETOM OOTOBOPY IMO3HYKH
(commodatum) Morna OyTH TiNBKM iHIWBiIyalbHO-BH3HAYEHA,
HECIIOXMBHA Ta He3aMiHHA pid, OCKUIBKH 3a I[HM ,uorm;opOM piu
nepenaBagacs y THMYacOBE KOPHCTYBaHHS 3 30608’ 3aHHIM
OOpKHHUKa [IOBEPHYTH Ty XK CaMy pid. | |

Piy4io 3a pUMCBHKHM IpHBaTHHM IPaBOM BH3HABATACH II€BHA
JacTHHa pupoAn (kuBol a0 HEXHMBOI), BiIOKpeMIeHa Bif| inmInx

YaCTHH, XOYa, MOPAA i3 THM, piddi0 BBAXKAACA TAKOXK i 3eMIIA.
| IHﬁﬁBinyanLHo - BU3HAYCHOIO BU3HABaJacs piy, sika Mala IEeBHi,
NI i BACTHBI 03HAKH [13, c. 448]. -

VYV mosuuky He Moxma Oyno TepemaBaTH pcqi," AKi
CIOXHBAIOTECA y mpoueci kopucryBamHs (id quod usu
consumitur), OKpiM BHIAJKIB, KOJM pedi OepyTh /g NPUKpPacH YM
nist mokasy (ad pompam vel ostentationem) (D. 13.6.3.6).

VY poMaHicTHUHiM HaykoBiit niTeparypi Bemmcs OHCKycii 3

TIPUBOZY XapaKTIepy pedeH, o MOIIH BUCTYIIATH [IPEIMETOM
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JOTOBOPY IIO3UYKH.
Sx seaxamu 1O. Bapon, I'. ®. Jlopmugontos ta A. I'ycakos
HMPEeAMETOM JOTOBOPY MO3HYKHU 33 PUMCHKMM IIPAaBOM OynM pedi Sk
pyxoMi, Tak 1 Hepyxomi [12, c. 187; 63, ¢. 176; 58, c. 90]. Onnax,
neski iHIII POMAaHICTH BHCIIOBIIOBAI¥ CYMHIBM 3 HPUBOLY
BiZTHECEHHS HEPYXOMHUX peveil 10 NpeaMeTy AOTOBOPY MO3HYKH.
Tax, b. Bipmmein, y uinoMy He 3amepedyloud MHpPOTH
BU3HAHHA HEPYXOMOCTI IPEIMETOM JAHOTO JOIOBOPY, BCE XK TaKH

"... mpansara€ CyMHIBY, YN MOJXXHA TOBODPHTH IIPO

3ayBa)KyBaB:
"mO3MYKYy" HEPYXOMOCTi, OCKIJIBKH, HAlpHKIal, 3eMelbHa
JiTSHKA, ILO TIEPEHAcThCs B KOPUCTYBaHHA 0c00i, BHCTyIIATHME
LIBH/IIE NPEIMETOM IOTOBOPY OPEHJH, a HE JIOrOBOPY ITO3UYKH,
Taka X CHTyallis 1 3 OJKHTJOM, IO MOXE [epejaBaTucs B
KOPHCTYBAaHHS OJIHi€I0 0CO00I0 IHIIIH Ha IJIATHIH ocHOBI" [34, c.
400].

OaHak, Ha KOPHCTh BH3HAHHA HEPYXOMOCTi IIPEIMETOM

Jorosopy mo3muku (commodatum) CBITYHTH Ta 0OCTaBUHA, LIO 33

PUMCBKMM IIpaBOM 3a0OpOHSANIOCH JAapyBaHHs OyIUHKY MixX

HOAPYXOKSM, @ TaKoX WIEHAMH POJHHH, OIHAK O03BoJsIacs
nepejadya iforo y Oe3oIUiaTHE KODHCTYBaHHS 3a JOIOBOPOM
nospukd  (commodatum) (D. 24.1.18). Tomy, npenmerom

JOrOBOPY MO3MYKH 33 PUMCHKHM MPUBATHUM IPAaBOM CIij
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BH3HATH K PyXOMi, TaK i HEPyXOMi pedyi.

Jlo TOro , MOXIMBICTH Mepeladyi HEPYXOMOCTI y IO3HYKY
OyJa OHI€0 3 HAMBAXUIMBIIIMX BIIMITHHX PHC IBOrO JOTOBOPY
" BiJI IOrOBOPY NO3HKH. 32 JOroBOPOM HO3MKH MOIVIM NepeNaBaTuCs
“ Aume pyxomi peui. Tomy mosuuka y pHMCHEKOMY HPHBATHOMY
paBi Majia HaBiTh OGiNbII HIMpIIE TOCIOJAPChKE 3HAUCHHs, HiX
mmosuka [163, c. 286].

V 6yap-aKkoMy BHIIAQAKY IPEIMET JOTOBOPY HO3WYKH HE MOTJIH
CTAHOBUTH rpouli, a TaxoX, MaifHOBi mpasa. MaipoBi mpaBa He

" repeaBATHCS y TIO3UYKY, OCKUILKH BOHH HAJIEXKAIH 32 PUMCHKEM

* IpUBATHAM TIpaBOM J0 Karteropil OesrinecHux pedeit (res

incorporales), sixi He MOrnH OyTH HaBiTh O0’€KTOM BOJIOHIHHA.
CaMe TOMY Yy KJIaCHYHOMY PHMCBKOMY HpHBAaTHOMY HpaBi
mepenada MaifHOBHX IpaB y KOPHCTYBaHHSA He Gyna MOIIMBOIO
[95, c. 98].

JloroBip MO3MYKM Y PHMCBKOMY IIPHBaTHOMY IIpaBi, 3a
3araJbHAM I1IPaBHJIOM, YKJANaBCA HA CTPOK, SIKUH BH3HA4aBCAd y
' caMOMY JOTOBOpPiI YH OOYMOBIIIOBABCH XapaKTepOM KOPHUCTYBaHHS
* TpeAMETY JOroBOpY. SIKIIO X CTPOK JIOTOBOPY HE BKa3yBaBCH, TO
piu mepenaBajiacs Y KOPHCTYBaHHS KOMOJATOpil0 HAa CTPOK, JIOKH
toro 3abaxas Toi, xTo nepenas piu (D. 19.2.4). Taku#t norosip, sk

OpaBUAO YKJIaAaBcs B ycHiM ¢opmi, npo Te, 3 yacoM, AN Horo
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yknanenHs Oyna BcTaHoBieHa MHcbMoBa ¢opma, ocobmMBO TOI,

KOJIE IIpeIMET JOTOBOPY MaB LIHHUIM XapaKTep.

V puMcbkOMYy TIIpaBi, [OroBip mo3wyku (commodatum) -

HalexaB [0 B33aEMHHX JIOrOBOpIB, o yKiagascs 3 "moOpoi
coBicTi" sK oxmiel Tak i iHmMoi cTopoHW. Y CTOpiH AOroBOpy
BHHUKAaIM B3a€MHI IIpaBa Ta 00oB’s3ku [143, ¢. 225]. -

3a I0roBOpOM HO3HYKH KOMOJAATOPii 30008’ 43yBaBCH:
1 - KopucryBarucs piddro BiqmoBigHO a0 Ii - ILILOBOIO

[PU3HAYCHHS, IKOCTi a00 yMOB YKIJIalEHOTO JOTOBOPY.

KomoaTopiit e MaB IpaBa BHKOPUCTOBYBATH Pid 3a IHLIEM, -

Heli/IboBUM Npu3HadeHHsM. Ha nymMky pumcbkoro ropucra Ksinra
Mynis CueBonu, ocoba BuMHAIA "KPagXKy KOPHCTYBaHHS
piugro" (furtum usus), KO0 KOPHUCTYBAIACA PidyIO, OTPHMMAHOIO Y
MO3MYKY, He 32 il HIJIFOBHM [IPU3HAYEHHSM.

Binkiue Toro, AK 3a3Hayas pUMChbKHIt ropuct Masypiit CabiH, y
TAKOMY BHWIIAKy Maja Micre 3BHYafiHa KpajiKKa, OCKiJbKH,
HaOpUKJIaA, MyJl, NepelaHui y KOPHCTYBaHHA I NEPEXOy Ha
MEBHY BiJCTaHb, MIr OyTH BMKODHCTaHMH JUIS TIPOXOAY
JOJATKOBOIO MNUIAXYy HE iHaKmie, SK 32 YMOBH KpPaJiXKKW.
3punyBauenHs y furtum usus NOK7Mamano Ha KOMOJATOPIS -
000B’SI30K He TIIbKM BiMIIKOAYBard Bci 30HTKH, 3aBHaHi

KOPHUCTYBAHHAM PivdiO, HABiTh BHNANKOBI, ale i 0608’30k
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crutatuty mrpad [127, c. 585].

2'- Hecn' BCi BHTpaTH, NOB’S32Hi 3 YTPUMAHHSM peti y mpoueci
KOpHCTYBaHHS HéVI.(i,;I.Il(it'I-.Ié nomauannca Ha komoglggra (3BHuaiiHi
';'iéthéiTH)./ 'Hanp'ﬁk/na,zf, y pasi, KOIH KbmogaTopii'I OTPHMYBaB y
: ﬁOSHqu paba abo TBapHHY, Ha HBOTO noxhémascx 000B 30K ix
rogyBatH, a i‘oMy BiH He Mir Ipe/ SBUTH A0 KOMOIAHTa II030B IIpO
BiJIIKOyBaHHA BATPAT Ha IX XapuyBaHHA. ” |

3 - Ilicns 3akiHueHHS CTpé)Ky ,uc)fohopy ﬁonep_HyTH piY KOMOzaHTy
in specie  (ry camy pid) 3 yeima ii HpHHANEXHOCTAMH (Cum omni
causa). 0603’5131<onomy TOBEPHEHHIO MIUIAralM TAKOX 1 Iioau
(fructus) peui, kotpi Gy/m OTpHUMaHi Mij{ Yac KOPHCTYBAHHS HEIO.
"' YV BunagKy, KOJNM CTPOK JIOTOBOPY  THO3MYKM  HE
BéTaHOBHIOBaBCﬂ abo TpHUBATICTh KOPMCTYBAaHHA He Moria OyTH
BU3HAYeHA MeBHUM CTPOKOM, TO KOMOZATAapiil Map NOBEpHYTH piy
3a TIEpUIOKD BUMOT'OI0 KOMOJAHTA.

4 - TlosepHyTd piy y HeHOWKOMKeHOMY cTaHi. Slkmo piu 6yno

TIOIIKOXKEHO 3 BMHM KOMOJATapis, TO BiH MaB BiAUIKOIYBATH

36HTKH KOMOJAHTY.
" Komopnaropiii MaB TakoX i mpasna:
1 -=*“KopucryBaTucs piudio BiANOBIZHO ZO YMOB JOTOBOpPY 4H

IpA3HAYEHHS Peyi. ‘ | .
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2 - BuMaraty BiIIKOIYBaHHS 3aBJAHMX HOMY 3GUTKIB Yy BRIIAJKY,
KOJTH' piy, 1O TlepeaaBaacst Gy/a HECIPABHOK i xomoznanTy 6yno.
mpo 1e Bizomo [64, c. 704]. | | o
OGop’A3kM y KOMOJaHTa MOINIH BHHHKHYTH TOIi, KOJH BiH
CBOIMH JiSIMH 3aBa’kaB BUKOPUCTOBYBATH HepenaHy Yy HO3HYKY pid
YM BHMMaraB ii JOCTPOKOBOIO TIOBEpHEHHS. B Takomy pasi
KOMOJIaHT 30608’ si3anuif OyB BiAMIKOAYBaTH KOMOJATOPIiIO 3aBAaHi
36nTkH. Takox KoMoaHT 30008’ 13yBaBCH:
1 - TlepenaTy piy y XOpHCTYBaHHSs HATEXHOI AKOCTi, IO rapaHTye
1l rocrmomapcbKe BMKODHCTAHHS 3 KOPHCTIO A KOMOJATOpIs.
ToMy, SKUIO KOMOJAHT Ilepe/iaBaB y MO3UYKY pid HEHAJIEKHOI
SAKOCTi, Ha KOMOJAHTa IOKIaJaBCcsa OOHAaTKoBUM 000B’s30k abo
[IPUBECTH PiY y HOpMaNbHUH cTaH (abu pab mpamioBaB, a HE
XBOpIB 1 T.IL.), abo Binmxo,uj}BéTn KOMOZATOPit0 30MTKH, 3aBJIaHi
nepejavyero y mo3u4Ky Hecﬁpaﬁnoi' peui (vitiosa), sxuio Tinbku
KOMOJIaHT 3ﬁaB npo“T:aKi HEJOMKY pedi Ta NpuxoBaB IX IpH
nepenadi [143, c. 228]. o
2 - BignmosizaB TaxkoX 3a Ha/A3BHYANHI BUTpPATH, LIO Oynu
IIOHECEH1 KOMOJIaTopieM 3a iforo érojIOIo. Y Jlirecrax, sk NpHKIazm
Ha[3BHYAaHUX  BHTpAT, HABOJATHCA  BHIANKH JKyBaHHS
OTPHMAHOIo0 y HO3HYKy pada, KK TIOKKO 3aXBOPIB, HCCEHHS

BHTpAT HA PO3LIYK Ta IOBEPHEHHs paba, M0 BTIK BiJI KOMOJATOPis



(D. 13.6.182). Skmo 3rogu KOMOJAHTa HA HECEHHs
‘Haj3BMuYaliHMX =~ BUTpar -He  Oymo . OTpHMAaHO,  BOHH
BiIIIKOZIOBYBaNMCA 32 MpaBUJIaMH nhegotiorum gestio (BeAeHHA
qy;KAX crpaB 6e3 JOpyUYeHHS).

Bojuoyac, KOMOJXAaHT MaB IPaB0 BHMAraTH JOCTPOKOBOTO
HOBEPHEHHS pedi, NepeaHoi y HO3HUKY, AKIIO:
1 - Komojaropili BHKOPHCTOBYBaB pid HE 3a IMPH3HAYCHHIM YH
BCYIIEPEY YMOBaM J[OIOBOPY Ipo cnocib ii BUKOPHCTAHHS.
2 - YV KoMOJaHTa BHHHUKATA HEOOXITHICTH KOPHCTYBATHCS PIdUIO
camMoMy, a JJii KOMOJATOpif JOCTPOKOBE Ii INOBEPHEHHA HE
3aBgaBayo 6 icrotaux 30uTKiB [163, ¢. 301].
3 - V nospuky Oyia mepemaHa pid, ska He Oyna BIACHICTIO
. koMoJanTa (4yxa pig) [95, c. 106].
Buna (culpa) y puMcbkoMy IpHBaTHOMY NpaBi - He Taka
< 7oBeJIiHKka ocoOM, fAKa He BijAmoBigana BEMoram mnpasa (D.
1 9.2.30.3). Buma OGopxsuka Oyiga TONOBHOIO  IiyICTABOIO
BIAMOBINAJIBHOCTI 32 TOPYIIEHHS 4YH HEJOTPUMAHHA YMOB
norosopy [142, c. 108].

Buna nposiBisuiacs y asox ¢opmax: yMacny i HeoOepesKHOCTI.
Buna y dopmi ymucry (dolus) Mana micie Toml, KOJMH GOpPXKHHK
nepeadayaB HACHAKH CBOIX NPOTHHPABHHX JifHE Ta OakaB ix

HacTaHHs. HeobGepexxHicTs 60p)xHKa Oyia IPUCYTHS, KOH BiH He
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nepexbavyan ﬁa__cnimcn CBO€1l INPOTHNPABHOI MOBEIIHKH, -OHAK
3000B’g3aHMit 6y ix mnepenbauurn. PospisEsnu - gBa BHAM-
HeobepexxHOCTI - rpyda HeoOepexxHicTh (culpa lata), konm BiH He

MPOSIBJISB Tie'l‘ MIpH TiKAyBaHHS, SIKY MOXHA BHMaratd Bij Oymb-

aKoi ocobM,. a.B HOro AisX 4M Oe3MiAMLHOCTI BHABIANOCH

"HEPO3yMiHHA TOTO, 110 po3yMmitoTh Bei" (D. 50.16.213.2) ra nerka

BuHH (culpa levis), y pHMCBKOMY TipaBi HOB’S3yBanacsi 3 -
abCTpaKTHAM MOHSATTAM "ADaliMBOro xassina" (pater familias),

fKe CHYIyBaJO KPHTEpi€M BH3HAYEHHs  BilIOBiNANBHOCTI

GopxHuka y aHoMy BAIAIKY [9, c. 78].

Ocoba, ska oTpuMana pid i 6€30IUIaTHOr0 KOPUCTYBAHHSA (Y
MO3HYKY) NOBHHHA PETEJIHHO IMKITyBaTHCH IIPO 11 36epekenns Ta, y -
JTAHOMY BHUIIQJKY, HE JOCTAaTHKO, OO BOHA BHKA3yBasa Take came
THKITyBaHHs, K INOAO CBOIX BIAaCHHX pedveli, 3a yMOBH, mo 6yub--
sika iHma ocoba Morna 6 perensHiiue 36epertd mwo piu (D. 3.14.2).
Tomy, y pa3si NOIIKO/KEHHS, BTpaTH, 3arubei Y KpaJikKd peui
KOMOJaTopiii BiMIOBiNaB 3a Oyap-sKy BHHY 3 cBoro Goky (3a
omnis culpa), To6To He TiNbkH 3a dolus, yMuCHe 3anomigHHA
KON KomonaHTy, He TiibKkM 3a culpa lata, 3a TpyGy
HeobGepexHicTh, ane i 3a culpa levis, 3a nerky HeoGepexuicts [9;
c. 96].

Komoparopiii Hic BIAMOBiAAaNBHICTE HABITh Y BUIIAAKY CAUSUS
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leviores, TO6TO y pa3i BHOAIKOBOTO CHPHMHHEHHS MIKOJH.
Hanpukian, SKmo KOMOJAHT OaB SKyCh pid Yy KOPHCTYBaHHS
KOMOJIATOPIIO, & IUTUHA OCTAHHBOI'O 3HHIVIIA 9H nbmxomma IO
pid, TO KOMOJATOpiil ITOBMHEH HECTH BiATIOBIJIAIBHICTE 3a pidY, AK
3a cebe TaK i 3a quruHy (D.13.6.18).

Oamak, KOMOAATOpIM He BiANOBIAB 3a BUNAIKOBO cnpuqnﬁé};y
'mf{oﬂy (baSus), SKIIO BiH BHKOPUCTOBYBaB pid BiAMOBLAHO 10 ii
npyIaHaquHj YU yMOB JOTOBOpY. BHIaikoBO CIpUYMHHTU IUKOIY
pedi MOTIJHM, HApUKIaNd, NPUPOAHI cTHxil  (3eMiierTpyc, HOBIHb,
TOWIO). Y JaHOMY BHIIAAKY KOMOZATOpiif MaB AOBECTH, IO KO/
gy 3arubens pedi Ccramucs BHACHIAOK IPOCTOI'O Bnmxﬁxy.
Boasouac, koMmomaTtopiii He 3BiJIbHABCA Bizi BiﬂﬂOBi,uaJILﬁOCTi,
AKUIO BiH BPATYBAaB TINBKH cBOi peui Big Hebesleku, a pid,
OTpHMAaHAa y NO3KYKY, 3arunyna (D. 13.6.5.4).

Otxe, y BHNAnKy, KOJIH KoMoixaTopiﬁ KOPHCTYBaBCH pitj{ﬁ}‘o
ﬁi‘ﬁfréniaﬁo JI0 YMOB IOTOBOPY, TO PH3HMK BHIIAIKOBOI 3am6eni
peti, mepenaHoi y IIOSI/I‘IKy, HE nepexosz Ha HBOTO. Y Ihre'crax
HABOJIUTHCH TaKWi npnxnan 3 1(BOTO IIPUBOJLY: "IKIO 5 naM T06l
KOHS, a6 TV J0iXaB A0 BH3HAYEHOTO MicIs, Ta sucmo uen KiHb
riomep Ge3 ycsaKoi BUHH 3 TBOro GOKY, TO TH He BiAIlOBinaeum éa
II030BOM 3 JIOTOBODY [O3HYKH, GO MOS BUHA TIOJIATAE y TOMY, IO 5

HalaB y MO3WYKY KOHS Ha TaKWW TPUBAIHM IIIAX, IO BIH HE 3MIr
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puTpuMarH miei poboru” (D. 13.6.23).

V pasi 3aruGeni IpenMeTa MO3HYKU HE 3 BHHM KOMONATOpIs
3000B’43aHHA 3 IBOrO JOTOBOpPY IpumuHANOCA. OIHaK, e He
CBiIUMIO NpPO TE, W0 KoMomaTopidi 3HaxomuBcs y Oinbin
BHIHOMY, UOpPIBHAHO 3 KOMOJAHTOM, CTaHOBHMII 33 IHM
joropopoM. Tsrap goBelleHHS oOCTaBHH BTPATH 4YM IOTipUICHHA
peui HOKIaiaBcs Ha Komozaaropis. KoMonaHT 10BONMB JIHIIE CBOE
IIPaBo BIAcHOCT Ha piv abo x daxt nepenadi peui. Camuii paxr
nepeOyBanus pedi y OopxkHHKAa 3000B’S3yBaB  OCTaHHBOI'O
JOBOJIMTH CBOIO HeBnHyﬁaiiCTb. Slkmo > KoMoAaTopili He Mir
JIOBECTH BizxcyTHiCTb CBO€I BUHH y 3arubelni uM BTpaTi pedi, TO
3arajibHe ITPAaBHJIO MPO 3BUILHEHHS #0ro Bijl BiANOBiJANLHOCTI HE
3aCTOCOBYBANIOCA, a BAapTICTh BTPAYEHOi YW TOLIKOKEHOI pedi
Bi/IIKOJIOBYRA/AcCA HUM y MOBHOMY obcasi [164, c. 78).

V BHmajKy, KOJM JOrOBip IO3MYKM YKJIaJaBcs TilbKH B
iHTepecax caMoOro KOMOZIaHTa, BiHOBIAAILHICTE IS KOMOMATOPIst
HacTtaBaja nuiue 3a dolus (yMUCHE 3ano/isiHH KO/ KOMO/IaHTY)
yu 3a culpa lata (3a rpyGy uembanicts). Y [lirecrax npo ue
TrOBOPHTBCs TaK: "IHKONM 0CO6a, KOTpa HpOCHIa Hajatd i pid y
MO3UYKY, BiJIMOBiJae TiJbKM 3a YMMCEN, HAIpUKIIal, SKIIO Ie
o6yMmoBneno gorosopom abo SKIIO MO3MYKA HafaHa B IMTepecax

TIIBKH KOMOJAHTa, Hampukiax, OyAb-XTO Ja€e y IO3HYKY
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IPHKpacH CBOIM HapeueHid abo apyxuni, abu BoHa Oyna Ginbmn
npukpanieHa,..." (D. 13.6.5.10).

TaxuM ymHOM, KOMOJATOPill 3BLILHABCS BiJf BiANOBiAAIBHOCTI

-+ Y pa3l BiACYTHOCTI Horo BHHHM, -aj€, 3a YMOBHM, IO BiH

BHKODHCTOBYBAaB pid  BIOHOBITHO A0 YMOB JOTOBOPY 4H ii
OPH3HAYECHHSA Ta JOKNIAB YCiX 3yCHJb, a0M 3amo0irTH 3HUIECHHIO
YH [OIMKOKEHHIO pedi.

3 morosopy moswuku (commodatum) HajaBaiHCH 3yCTpiuHi
‘T030BH A1 cropiH mporo porosopy (D. 13.6.17.1). Ilosos
KOMOJaHTa ﬂnpom KOMOJATOpisi MaB Ha3By actio commodati
directa, mpAMHH, ro/JoBHHN 11030B. 32 PHMCHKHM OPHBATHHM
npaBoM OOOB’A3KM KOMOZATOpis MHEpexXomuid L0  HOoro
CIAJKOEMIIB, TOMY LpPSMHUH II030B Mir 6yTM BHKOPHCTAHUM HE
TUIBKM IPOTH CaMoOro KOMOJATOpIifA, ajleé TakoX MpPOTH HOro
. CHAIKOEMIIB. BifnoBinaneHICTh OCTaHHIX HEpPEX KOMOLAHTOM
Majia cojijapHui xapakrep (in solidum) Ta HacraBaia y pasi
'YMHCHOTO 3HHINEHHS Y NOINKOIXEHHA pedi xomogaropiem (D.
44.12).

Komopmaropiit MaB mpaBo BHCYBaTH CBOi IIpeTeH3ii 3a
JOIIOMOTrox0 actio commodati contraria, 3yCTpiYHOTO MO30BY, KM
HaJaBaBCsA 3a B3a€MHHM JIOTOBOpOM Io3muku. Komopartopiii mas

NPaBo Ha Mpejl’ IBICHHS 3yCTPIYHOTO O30BY y pasi: nepenaui
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KOMOJAHTOM Yy KODHCTYBaHHS HeCHpaBHOI pedi; KOJM BIH
3AiCHAB HAN3BUYAMHI BUTpaTH Ha YTpPHMaHHS pedi; KoM
KOMOJIAHT cmosinbno BiiOUpaB mepexaHy pid, TOPYHIYIOHH
YMOBH nordBopy PO CTPOK KOPHCTYBaHHS IepefaHoro piumo [12,
c. 190].

Orxe, W11 KOMOAATOpiA y MEBHUX BHIanKax nepenbadanacs
MOJMUIMBICTh 3aXHMCTy CBOIX IIpaB, MOB’S43aHMX i3 BUKOPHUCTAHHSIM
pedi, BiJl HeNpaBOMIpHHX At 3 OOKy KOMOIaHTa, OfHAK, BUHUKAE
OUTAHHA: Y4 MaB MOXKJIMBICTE KOMOJATOpiil 32 pUMCHKMM IPaBOM
CaMOCTIHHO 3aXHMIIATH CBOi NpaBa Ha piy BiJ HENPaBOMIpHHX i
TpeTix ocib?

3rizno nonoxens Jlirect IOcrtuniana, xomopmaropiit 3a
JIOTOBOPOM IIO3MYKH HE BH3HABABCA ROJNOALIBIEM (POSSEssor)
nepenaHol HoMy y KOPHCTYBaHHS pedi Ta IO HbOI'O HE TIEPEXOIHIIO
npaBo BosoAiHHA (jus posidendi) rero (D. 13.6.8).

Y pUMCBKOMY TIpaBi PpO3PI3HSAIM Taki KaTreropii pedoBOro
npéBa, K possessio (BONOMIHHA 4u nocimaHHs), jus posidendi
(mpaso BoJIO#iHHEA) Ta detentio (Tpumanns). [Tonstrs "mocinadus"
(possessio) xapaKTepH3yBaJIOCs SK (DaKTHUHE BOJIOJIHHA PIYMIO,
HoeqHaHe 3 HaMipoM BBaXard ii csoero. OTXe, Ul HasABHOCTI
nocigasHs (possessio) HeoOXifHOW Oya HasBHICTE (AKTHUHOIO

BOJIOJIHHSA PIYYIO Ta HaMipy BOJIOIITH PiYdiO BiJf CBOTO iMEH].
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Tlocigannsa BioOpaxkano ()akT BOJIOAIHHA PiYYI0 Ta He OYo
3aCHOBaHE Ha NpaBi BJIACHOCTi, TOAI SK MOHATTA jus posidendi
BHUKODHCTOBYBaJdaca CaMe Ha  TIO3HAaYeHHA  OjHiei 3
IpaBOMOYHOCTEH BJIAaCHHKA pedl — IpaBa BoJOAIHHA. TpuMmaHHs
(detentio) pedi 3a pUMCBKHMM IIPAaBOM PO3TIISAHANIOCH K (PakTHYHE
BONONiHHA Helo Oe3 HaMipy BBaxaTd il CBOEW Ta
' BCTQHOBJIFOBANOCS Ha MiZICTaBi JIOrOBOpPY IPO Hepeaady pedi s
HEBHOIO KOPUCTYBaHHS (HaiiM, 110314Ka, 36epiranns Ta in.). Yirko
3a3HayaNocs, L0 BOJIOAIHHA KOMOJaHTa Gyno OnocepeaKoBaHO
3OIMCHEHHSM TPHMaHHA peul Bix ixHboro iMeHi KoMopgaTopieMm.
Takum 4vuMHOM, BoONg KomopjaTapis Oyja cCHpsMOBaHa Ha
KOPHCTYBaHHs piudo, d He Ha BONOAIHHA Heto [187, c. 256].

- Omxe, pisHHIE MK HOciiaHHSM (pOSSessio) Ta TPUMAHHAM
(detentio) 3a pUMCHKMM IIPUBATHAM IIPABOM IOJArasa y HasBHOCTI
HaMipy BOJIOJITH BiJIOBIZHO Bil CBOIO Ta BiX 4YyXOro iMeHi.
[Tocecop (KOMOAaHT y' JOroBOpi IO3MYKHM) MIr 3aXHIIATH CBOE
BOJIOIIHHA BiX CBOro iMeHi, TOMi K JUId JeTeHTopa (KOMOJATOpiii
'y {OrOBOpI MO3MUKM) Pedi TAKA MOXIHBICTH He nependavanacs.
‘Komogaropiii 'y pasi nopylueHHs TpeTiMH ocoGaMu Horo npasa Ha
'pig, Mir nHine 3BepTaTHCS 33 3aXHUCTOM OO 0CoOH, sKa Iepeaaia
“HOMY pid, OJHAaK NOBHOBa)KCHb Ha CaMOCTiHiHE BHKOPHCTAHHS

3aco0iB 3aXMCTY BiH HE MaB.
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V uporneci po3BUTKY PUMCBKOrO IIPHBATHOTO IIPABa ACTEHTOPH
pedi 3a JOroBOpOM IIOYATH OTPHMYBAaTH IIPaBO CaMOCTIHHO
3aXMIIaTH CBOE€ (pakTHYHE BOJIOZIHHA, AK€ Yy 3B’A3KYy 3 LHM
OTPUMAIO Ha3By MOXifHOro BosoAiHHs. OfHaK, NOXinHe
BOJIOJIHHS OJHAKOBO 3anumianocs TpuMaHHaMm (detentio), a
nereutop (detentor) nuumie y IOPSAKY BHKITIOYCHHS HaiNsBCS
CaMOCTIiHMM TIpaBOBHM 3axucroM [76, c. 534]. MoxmBicT
CaMOCTIHHOTrO  BOJIOAUILHHLBKOrO  3aXUCTy  OTpPHMaB 1
KOMOJIATOPii.

3 uacoMm y pHMCBKOMY IpaBi BiIOyBanocs [OCTYIHOBE
posmupenHs cdepu  BONOAIHHA, 3a0e3nMe4eHoro  IMpaBOBHM
3axucroM. ToMy, KOMOJATOpid, SK MOXi/HMA BONOIUIENH pedi,
OTPHMAB IIPABO. 3aXMIIATH CBOE (axTHYHE BOJONIHHA PIUYiO Bil
MOCATaHb Oy/ib-AKHX TPETiX 0cil.

[Tepenaua pedi y KOpWCTyBaHHS o0co0oro, ska He Oyna ii
BJIACHHKOM, He BIUIMBAIa Ha [JIHCHICTH KOHTPAKTY IIO3HYKH.
OCKiNBKH JI0 KOMOJATOPis 3a UM LOTOBOPOM IEPEXOMIIO JIHILIE
npaBo tpuManHs (detentio) pedi, a TpaBO BJIACHOCTI YH IHIIE
pedoBe TpapRo 3aJMMIANUCA BIANOBINHO 3a i BIACHUKOM YH
0c00010, sIKa Iepeaa pid, TO KOMOJAHT MIr i He OyTH BIaCHUKOM
Yy HABITH IOPH/IMYHUM BOJIOAUIBIEM pedi, a JOCTaTHBO, 100 BiH

OyB ii dpaxtuunuM BonoainbieM (D. 13.6.15).
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Y1BOopeHHs Ta AisnbHICTE KWIBCHKOI Aepxasm (mouatok IX
cepemmaa  XII cTomiTh) CYmpoBOMKYBamoch (HOPMYBAHHSM
$eomansHoro npasa. Haiinasuimoro #oro dopmoro Gymu 3BHuai,
IO CKAAIKCA Y NPOIECi CNUIKYBaHHA JIIOAEH, YBIALILIIA B 3BHUKY,
‘mobyT 1 CBLAOMICTH IEBHOI TpPYNH 4YH CBLOOMICTh BCBHOTO

‘HaceNeHHA 1 CTalM OCHOBHMM 3acO00OM peryimoBaHHA Horo
noBeiHky. Tax BHHUKIO 3BHYAECBE IIPABO, LIO CTAIO BaXUIHBOIO
(dhopMoio 1paBa y Toi gac.

Ilpote, yxxe 3 X cr. 3’ABIJ€TBCA KHA3IBChKE 3aKOHOMABCTBO.
Hattronoprimoro nam’arkoro npasa Kuiscskoi Pyci 6yna Pyceka
IIpaBaa icTopito NOXOMKEHHS SKOI OB’ A3YIOTH 3 iIM’siM SIpociiasa
Myaporo. Crorogsni Bigomo 106 cmuckiB Pycekoi Ilpasmu, ski
NPUHHATO HOALNATH Ha TpH pejakiii — Koportky, Posmmpeny ta
Cxopoueny. Koxna 3 pegakuiit BitoOpaxae NeBHi eTall PO3BUTKY
¢beonanismy B Kuieskift Pyci. IMonoxenns Pycekoi Ilpasau
BPETYJIHLOBYBaIH IUBLIbHI, KpUMiHambHI, ciMelHi,
a/(MIHiCTPaTHBHI PaBOBIJHOCHHH, & TAKOXX BU3HAYAIIH CTPYKTYPY
CYIOBHX OpraHiB Ta 0COOJHMBOCTI BEIEHHS MPABOCY I, |

3aKOHONABCTBO  Maj0 JOCTATHBO PO3BUHEHY CHCTEMY
HEBLTLHO — TIpaBoBHX HOpM. Y crartax Pycekoi IMpasay ifurmocs
Npo IIPaBO BIACHOCTI (IIPaBO BIAaCHOCTI BCTAHOBIIIOBANOCH SK Ha

HEPYXOME TaK i Ha pyXxOMe MaiHO) Ta IIpO 3aXUCT IIpaBa

32

pracHocTi. Pychka IlpaBma oxopoHsna npuBaTHY BIACHICTB.
IlpaBo BnacHOCTI BiApIZHANOCA BiJ mnpaBa BoNOAIHHA. Tak,
niepenbavyaBcs NOPANOK BiliOpaHHS BIIACHHUKOM BHSBIIEHOIO HHUM
CBOro MaiiHa, [0 3HAXOAWJIOCH y BOJIOAIHHI iHmoi ocobu [105, c.
88].
" Pospmiernm Oyio i 30008’ s3anbHe 1paBo. Bigomi Taki BuamM
JOTOBOPIiB:  KYIIBIS—IPOA@X, TO3AKA,. . MOKIaXa, o0cobucTe
HafiMaHHs, napyBanud. CTOpOHM Ha BiacHMii PO3CYA yKiiajanu
Toi um iHmMH Jgorosip [189, c. 92], me ¥ mpociigkoByeThCs
IPHHIAI CY9JAaCHOTO IIMBLILHOrO MpaBsa — CBOOOAA JIOTOBOPY.
30608’ s3anbHOMy npaBy KuiBcbkoi Pyci Hesimommm 6ys
OOTOBIp MO3WMYKH. BiHOCHHH, siKi BHHMKAanM 3 6e30ILiaTHOTO
KOPUCTYBaHHS MaiHOM pETYIIOBAJIMCA JOTOBOPOM  TO3MKH.
IIpenmeToM 1LBOTO OOrOBOpPY OyiH pyXoMi, IHAHBiAyanbHO—
BH3HAYEH] pedi, a TaKoX pedi BH3HAYEHI POJOBMMH O3HAaKaMH,
HaIIPHK/aJL, TPOILLIi.
Skimo K 3a JOrOBOPOM TO3MKM MEpe/aBanacs pid BU3HAYECHA
iR/MBIya bHAME 03HAKAME IIOBEPHEHHIO MIjUIIaJa TaX caMma
piy, AKMO OOPXHHUK TIONMIKOJAHMB pi4, KPEAUTOP MaB IpaBo
BUMAaraTd NOBEPHEHHS Pedi Ta BiIIKOAYBAHHS 3aBAaHHX HOMY
BTpaT y YacTHHI HeoOXiiHill JUIA BiHOBNEHHA pEdi, AKMO pid

Oyna 3anmena, GOpXXHHK 30008’ S3yBaBcs BiMIIKOAYBaTH BTPATH
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KpeouTopy B IOBHOMY o6cssi. Ilpu mepemaui iHmuBimyaanHO—
BH3HAUEHOI pedi, 38 JOrOBOPOM IIO3MKH, OCTAHHS IMOBHHHA Oyia
BUKOPUCTOBYBaTHCh BiANOBIAHO H0 Ii MeTH. SIKmo GOpPXXHHK He
BHKOPHCTOBYBaB pid 3a NPU3HAYEHHSIM, KPEIUTOP MaB IIPaBo
BUMAaratd Bix OopXHHKa NOBEepHeHHS peui. Jloromip mosukm
00MeXyBaBcsl CTPOKaMH. 3aKOH HE BCTaHOBIIOBAB MiHIM&IGHOTO
Yy MaKCHMAaJBHOI'0 CTPOKY Ha SKWM JIOTOBIp HO3HKH Mir
yKIaJaTHCs, CTPOK Hil 3a3HAYEHOTO JOTOBOPY BH3Ha4YaBcs Ha
PO3CY[T CTOPIH.

[lepeBaxkaB NMpOCTUH NOPAIOK YKIAACHHS JOTOBOPY HO3UKH —
ycHa (opMa i3 3aCTOCYBaHHSIM JEIKAX CHMBOJIYHUX [if,
PYKOCTHACKaHHS, 3B’S3yBaHHS PYK TOIIO. Y JESKMX BHIIAAKAaX,
.”HE‘alln/XI‘(JIa,ZI, opyd Tepeadi 3a AOrOBOPOM IIO3MKH I'POLIEH,
BUMaralocs IPUCYTHICTH CBIAKIB IpH Horo ykiamenHi [189, c.
104-106]. |

Cucrema mnpaBa lamnnpko—BonuHcbkoi nepxkasu (apyra
n‘oﬁOBm{a XII — XII cromiTTsy) Mano 4YuM Bipi3HLIACH BiI
cucremu mpaBa KuiBcekoi Pyci. Hopmu Pycpkoi Ilpasau, Tuteku
JIEIo 3MIHEHI ITPOAOBXKYBaiy AifTH. | anuibKo-~BoIMHCEK] KHs31
BHIaBaIn, Oe3rnepedHo, 1 BJIACHI aKTH. ‘HPOTC, 3MIHH, $Ki
BHocmHcs y Pyceky IlpaBmy, a TakoX IpaBoOBi aKTH LIO

BUJIaBAIHCSA, TOPKAIHCH, IEPEBAXHO, IIMTaHb aAMiHICTPaTHBHIX,
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YIOPaBiHCBKAX 1 HE CTocyBalmMcs IUBUIBHHX, CIMEHHHX,
KpumiHanpHUX Bigsocun [105, c. 95]. lle mnop’sa3ano 3
iCTOpUYHIMU IOJISIMU TOTO Yacy.

3a dYaciB 3aXOIUIEHHA YKpalHCBKHX 3eMelb JIuTBOKO Ta
Monsmero (XIV — XVI cToniTTs) Ha yKpaiHCHKHX 3€MAAX nesnit
Yyac iIOYHMH JDKepenaMu npaBa Oymu Pycbka IIp'aBJ:[a i pycmcé
3puyacBe IpaBo. 3 kiEnmg XIV cr. mouana p03BnBaTﬁé;1 |
3aKOHOJIABYA JSUTGHICTH JHTOBCHKAX KHA3IB, $AKI BHHAABa/IH
nmpuginei (3akoun). [lpusinei noxiismcs na T0XayBaH1, NUIBFOB1
M oxopouni. [loxamyBaHi - misuld 0PH BHIUIEHHI 3eMi,
HUIAXETCHKOro THTYNy, mocaau Touno. [limerosi mpupinei — ne
3BUILHEHHS B CIUIATH ITOATKIB, MiACYAHOCTI Towo. OXOpOHHI —
AKIIO TTOPYIIYBANMCh YMiCh OCOOMCTi 4M MaiHOBi mpasa (ue #
Oyl 3akomu 3 UUBiNBHOrO mpama). IcHyBaiM me i 3eMchbKi
MpUBiNeEl, J¢ HIUIOCS NpPO B3a€MOBIIHOCHHY LUIIXTH 3 IHIUMMH
BEPCTBAMHU HACEJICHHS YH OEepXaBHHUMH YPSIOBLSMH Ta oOnacHi
IpuBiiel, B IKMX BU3HAYAACh OpraHi3alis MiCIleBOro yIpaBIiHHA,
[paBOBE CT4HOBHINE SKOICh 3eMJH Y CKIIajl JEp)KaBH, HOpMH 11
HABINTBHOTO, KPUMiHAJIBHOTO, (piHaHcoBOTO npasa [105, c. 104].

VY 1468 poui 3pobnena nepia cripoba Koxudikaiiil mpusinein
KHA3iB, pe3ynbraroM KOl cTaB CyneOHHK Bemukoro KHs3g

Kasumupa cruiafieHuit ypsaoBIsAMH — PaBHUKAMH HOI'o
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KaHnenspii Ta 3aTBepKEHMII Ha NPOBiHHIMHOMY ceiimi Yy
Binsnioci. Cyne6Hux HanidyBaB 25 crareil 1 MICTHB, IEpEBaXKHO,
' HOpMH  3€MENBHOTO, KpPUMIHaNbHOTO i CyHOBOro IpaBa.
IuBiIBHOMY HpaBy BiBOAHMNACH JHINEG OXHA CTATTH, B AKiM
3a3HAYaJIOCs, IO LUBINbHE NPABO PEryJIIOE MaiHOBI Ta OCOOHUCTI
HeMAaHOBI BIZHOCHHH.

Hpyroto, rpyHTOBHimO kopubikauiero Oy mepuunii
JlutoBcobkmit cratyr 1529 p., creopemmii npu Carismynai I,
JETaIbHO OOroBopeHHMil 1 3aTBepIRKeHHIH CeHMOM y Binnaioci.
Craryt mMaB 13 po3aiiis, po3burux Ha apTUKynH (cTarri). MicTtus
HOpPMM ULUBLIBHOIO, 3EMEJBHOTO, JEPXAaBHOro, KPHMIHAJIBHOTO
npasa. IIpaBo, 3a3Ha4aB CTATYT, € )i BCIX €IWHUM.

uBinbHO-TIPABOBUMHM HOPMaMH BPETYJILOBYBAJIUCS IHCTUTYTH
BIACHOCTi, JOIOBIPHE IIPaBO, HPaBO KOPHUCTYBAaHHA YYXHMH
pedamu, 3actaBHe npaBo. Cepex IOroBopis HaHIIOUIMPEHIIIMMH
Oynu ZOTOBOpPH KYHIBII-IIpOAaXy, HaiMy, ITO3HYKH, 30epiraHHs,
IO3UKH, AapyBaHHs.

JloroBipHOMy IIpaBy, K MM BXE€ 3a3HAYAIH, BigomMuM OyB
JOTOBIP NMO3KYKH, AKMH yKJIagaBcs MK (I3MYHAMHM 0co0aMH, SK
IpaBUIIO, y NUCHEMOBiH dopmi, B npucyrHoCT cBinkiB. [Ipenmerom
HBOTO JACTOBOPY BUCTYNATH TiNBKH PyXOMi, HECIIOXKHMBHI pedi, sKi

TiepeIaBajiucs y TUMYIacoBe KOPHCTyBaHHS HA ICBHUIA CTPOK,
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gicad cmnaMBY sKOro — mignsrany mnoBepHeHHIO. CTpok —
060B’3K0Ba yMOBA IBOTO JIOTOBOPY MO3H4YKH. J[oroBip mo3udxm
Mir OyTH sK BimmmaTHuM, Tak i OesonnaThmM. Xapaxktep #HOro
NpaBoBOI NPHPOAM BM3HAYABCSA JOMOBIEHICTIO cTopiH. Ilnoxum Ta
JOXOAM, AKi "mpuHOCHINCA" piydio B Ipomeci il KOPHCTYBaHHS

HaJISXKAIH JIMIIE BJACHUKOBI pedi. Y OUIBINOCTI BUIAIKiB, JOTOBIp

NO3MYKH YKIAJaBCAd Ha MiACTaBi JPYXKHIX YHM CYCIACBKHX

BiJHOCHH, aji¢ He POIUMHHMX 3B’s3KiB. OCKiNBKM BBAXAIOCH, LIO

4ONOBIK He BIpaBi NepelaBaTd JPYXWHI piu y TUMYacoBe

KOPHCTYBaHHs, BiH [IOBMHEH IIepeary pid y il BIACHICTb.

1naxTa e 6yna 3ajjoBonieHa nepmmM JIMTOBCEKHAM CTaTyTOM.
Bixe y 1544 pomi Ha ceiimMi OCTaO NMUTaHHA IIPO HOro meperisii.
V 1566 poui 3artBepakeHo Apyruid JIMTOBCHKMH  CTaTyT.
Jhio6ninceka yais 1569 poky (B pesynprari sikoi o0’egHanacs
Monpnia 3 JIutBoo 1 yrBopuiaca €AuHa jepxana Piu Iocnonnra)
BHKJIMKAJIa HOBI 3MIHH 1 JONIOBHEHHS 10 APYroro craryry, iy 1588
powi 3aTBepsukeHO Tpetiii Jluroschbkuit cratyT [188, c. 320-324].
Hpyruii Ta Tpetii JIMTOBCHKI CTaTyTH HE BHOCHJIH . 3MiH Y
LMBUIbHE TPaBO, 3a X MONOMXKEGHHAMH 3HAYHHMX 3MIH 3a3HalO
3eMeNbHE Ta aMIHICTpaTHBHE NPABo.

Bupanrsiv  JIMTOBCHKEX CTaTYTiB  3aKiHYMBCSA  HPOLEC

yHidikamii pi3HuX fpKepe npasa, AKi Aismm y Benuxomy
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JIuTOBCBKOMY KHS31BCTBI, 30KpeMa, Ha YKPaiHCBKAX 3€MIIAX.
3MiHM Yy  CYCHIIBHO-TIONITHYHOMY Ta  COI{iaibHO—
EKOHOMIYHOMY XMTTi Binbymues y mepiog Kozaguuny,
lersmanmmnan (XVI - XVIII cronitrs), sxi BigoGpasunucs # Ha
JUKepenax 1 po3BUTKY OKpeMux raimyseit mpasa. UineHe Micue,

cepe] JKepell IIpaBa, OKpiM 3BHM4YaiB, BiIBOAMIOCS yHiBepcasaM,

iX BujaBaJ¥ TreTebMaHd, a iHoai # mosxoBHuKkH. Borm Manu’

XapaKTep  IHMCHMOBOIO - - PO3TOPS/PKEHHS ~ aAMiHICTpaTHBHO—

HOJITHYHOTO aKTy. 3a HONOMOrol0 IeThbMAaHCBKMX YHIBEpCaliB

3aTBEPIDKYBAINCS IIPAaBOBi TOJIOXKEHHS, LI0 PErYJIOBAIM Ti UM

iHmi cycninbHi Bigsocuuu [105; ¢. 262].
CyrTeBl 3MiHM BiiOymMcs B 1HCTHTYTaX 'HUBLIBHOIO IIpaBa;

IIPABO-BJIACHOCTI, PEYOBE NPaBo, 3000B’ A3aJIBHE MPABO.

JorosopoM BH3HaBanacs JIOMOBJIEHICTH IBOX abo Ginbme:

CTOpiH, CHPAMOBaHA HA BCTAHOBICHHSA B3a€MHMX TIpaB Ta
000B’a3kiB. HalinommpeHimuMu Oyau AOTOBOPH MiHH, KYyIIiBJi-
MPOJAXY, - -TPOMIOBOI Ta MAaMHOBOI NO3UKH, OCOOHCTOrO 4w
MaiiHOBOTO Haimy. JlOroBopH yKjIamanucs y MUCHMOBIM dopmi B
NPUCYTHOCTI CBiAKiB. [l Toro, mo6 yknactu Gynp—saKuii Jorosip
BAMArajocs MHCHMOBE 3aHECEHHA TPO 1€ B aKT KHUTH.
OcobmuBicTio moropipHoro npasa I'ereManmuuun 6yio Te, mo

BCTAHOBJIOBAJIACA I BMLIECHA Mipa BiATIOBiNAIBHOCTI 32
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NOpyHIeHHsT yMOB joroBopy. Hampukian, Hesuiuiata ‘Oopry y
BU3HAYCHHH TEpMiH NpPHU3BOJMIA HE JMIIE IO MPHUMYCOBOTO
060B 3Ky OOpXKHHMKa HOrO BHILIATHTH, ane #H A0 KoHdickanii
Maiina OOpXHMKa, sfKa BiIOyBalacs Ha HiJCTaBi pilleHHS CYAY.

VY _IoroBipHOMY mpaBi TOrO Hepiogy He Oyio chelialbHUX
HOPM, IPHCBAYCHUX I[PaBOBOMY DErYJIOBAaHHIO  JOIOBOPY
110314k, [T03MYKOBI BiTHOCHHH OTIOCEPENKOBYBAIUCH JOTOBOPOM
MaiHOBOI MMO3HKH, 3a AKUM MaiHO nepejaBajiocs JIUIIE B OIUIaTHE
TAMYacOBE KOpHMCTyBaHHs (06e3 mpaBa pO3NOPS/DKEHHS, IO
BIIPI3HSJIO JOroBip MaifHOBOI IIO3MKH BiJ JOroBOpY HaiMy) Ha
neBHUH CTpoK. IlpeaMeToM  BKasaHOro JIOTOBOPY - MOTJIM
BUCTYIIATH SIK PyXOMi, Tak 1 HepyxoMi pedi. ITicns criuBy cTpok
il JTOroBopy piy moBepTanacs ii BinacHukosi [189, c. 407-409].

VY nopeomonifinuii nepion (XIX - modatok XX cToirrs)
JUKepesia TpaBa pi3HUX YacTHH YKpaiHh Malld CBOi OCOOMHMBOCTI.
Ile nop’sizyBanocs 3 THM, MO TepuTopis YKpaiHw Oyna nogiieHa
Ha IlpaBobOepexny, sika nepebyBana y cknani Pocidicekoi iMnepil
ta JliBoOepexHy, aka nepeOyBaja y ckiaidi ABCTpo—YTOpChKOI
iMnepii.

Jlxepenom npasa Pociiicekoi imMmepii BUCTynaB 3BiJ 3aKoHiB
Pocificbkoi iMmepii, 10 gKoro ysiiiumo Aairoye 3aKOHOIABCTRBO,

CHCTEMATN3O0BAHC 3a rajy3siMHu IpaBa. 3Bill 3aKOHIB CKJiagaBcH 3
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‘46-TH TOMIB, &€ UMBUIBHOMY IpaBy BigBomusca ToM 10-ii.
BuxingaMu ITOJOXEHHSIMHI PeryJIIOBaHHS LUBLILHUX
IpaBoBiIHOCHH OyJla HepiBHA IPABO3IATHICTH Ta Ai€3ATHICTH 3a
‘O3HAKOI0 CTAHOBOI, HAIIOHATBHOI, pENITifHOI NpAHATEKHOCTI,
TIPHHATEXHICTIO 32 CTATTIO, MicleM [IPOKUBaHHS. Y 3BOJI 3aKOHIB
BU3HAYEHO [IOHATTS IpaBa BIACHOCTI SK IpaBa BOJOMITH,
KOpHCTYBaTHcs 1 po3nopsmkarics MaiiHoM. Lle mpaBo y neskux
BHIIAJKAX 0OMEXyBaiocs cepBityramu. Y 30608’ I3AIbHOMY HpaBi
caMoCTiliHe MiCIle BIJJBOJHIIOCH TaKUM JOroBOpaM, sIK: JOT'OBIp
HaliMy (opeHAM), KymiBmMi — npoaaxy, 30epiraHHs, MO3MKH.
BigsocuHy, SKi BUHHKAJIH 3 6€30IUIaTHOrO KOPUCTYBaHHS MalfHOM
icHyBam, NpoTe  IpPaBOBAMH  HOpPMaMH  BOHH  HE
‘BpErynpoByBaNUCS. Y 3B’M3Ky 3 IUM, Y BHIIQJKy HEHOBEPHEHHA
MajiHa KpeauTOpoBi J0 OOp>KHHMKa HE 3aCTOCOBYBANAcs MHBLIbHA
BiAITOBIAAIBHICTD.

Ha yxpalHCBKMX 3eMIIAX, SIKi BXOTWIM IO CKJIaxy ABCTpPO—
VYropebkoi immepii poGota mono kxomudikarii npaBoBHX
. moJjiokeHh Oynma mnoxsapieHa. CHCTEMaTH3YBAIACS HOPMH
I.II/IBiJILHOI‘O, KPUMIHATLHOTO, 3eMeNbHOro, (iHaHCOBOro Ta
agMiHicTpaTHBHOTO mpaBa. byB npwmithsTuit 1luBiseHMN Konekc,
sxuit mictuB 1502 crarri i nominsBes HA TpPH YacTHAHM. Y BCTYII

BUKJIaJICHi’ 3arajipHi TIOJNOXKEHHS IIPO MUBUILHHN 3aKoH, nepiua

40

YacTHHA NPUCBAYCHA NIPaBy BIACHOCTI, Jpyra — pe4oBHM IIpaBaM,
TpeTs — 30008’ A3AIEHOMY IIpaBy.

JlorosBopH 3a 3a3Ha4eHHM KOJEKCOM MOJUISIIHCA Ha BifNnaTHi
Ta OesomnarHi, ngBocTopoHHi Ta ©ararocroponHi. Cepen
Oe30IIaTHHX JOTOBOPIB  BHAULAIH  JOTOBIp HO3HYKH.  3a
JOrOBOpOM TMMO3WYKH pedi mnepepaBamucs y Oesommarhe
Kd;)ncrynalinx. IpeamMeroM BKa3aHOrO JOTOBOPY, SK IIPaBHIIO,

BUCTYNAIH PyXoMi pedi, fAKi HiANSraad NOBEPHEHHIO. BOPKHHK

3000B’43yBaBCA [OBEPHYTH PiY Y TaKOMy CTaHi B SIKOMy BOHA

HepéGyBana Ha MOMEHT il nepenanHs. SIkino, GOPKHHUK IMOMKOAUB
e 11 énnums piy, BiH 30060B’s3yBaBCsl BIAUIKOAYBATH KPEIAUTOPOBL
MaiiHOBY Ta MopajibHy mikonay. Posmip mixoau, sKa IijuiArana
BIIIKOJyBaHHIO BH3HauaBcsa cyxoMm. Kpeaurop He MaB mpaBa
3a0paT piy y GOpXKHUKA MPOTATOM CTPOKY JIii JIOrOBOPY HO3MYKH,
OCKiJIbKM BBaXalocs, U0 OGOpXKHMK MaB 3aJOBiIbHHTH CBiH
iHTepec, KW BUCTYNAB NPHUYMHOIO YKIIaJeHHs Jorosopy [188, c.
400-404].

3 1914 no 1921 pik, y 383Ky 3 iCTOPHYHEMH HOAIAMH
(Tlepma cBiToBa BifiHa, Bennka X oBrHEBa couianiCTuqHa
PEBONIOLIA) LUBIILHE HPaBO HE 3a3HAJIO CYTTEBUX 3MiH.

V 1922 — 1991 pokax YkpaiHa Oyna OHIEIC 3 II' ASTHAMLATH

pecny6ik, ki yrsoproBaiu Coto3 Pagsacekux CoujamcTHaanx
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Pecriy6unix. IIpaBoBoro ocHOBOK Opradizanii ta misisHocti YPCP
6ymu Komerurymii 1919 poky, 1929 poky, 1937 poxky Ta
Koncrurynist 1978 poxy, sxka 3 BiAIOBIOHMMH 3MiHaMH Ta
“JIONOBHEHHAMM ~ NpOZIOBXYBAJIM ICHyBaTH 1 INCIs posmany
Pansacexoro Corosy.

3 OpHHHATTIM 3a3HadeHHUX Buie KoOHCTUTYHIMH, 3 MeToro
HAJIC)KHOTO  IIPAaBOBOIO- PETYIOBaHHA ICHYIOYHX CYCILIBHHX
BIAHOCHH, MOCTAIO  3aBJaHHA  Koaudikauii - pajgsIHCHEKOTO
3aKOHOJABCTBA.  YIIPOAOBXK  KUIPKOX  HalOMIKYMX  POKIB
CTBOPIOBANNCS KOAEKCH Ta iHIIi pIBHO3HAYHI IM 3aKOHOOABYi aKTH
3 OCHOBHUX raiyseft mpasa: LluBinmpHHMH Komekc, 3eMenbHuit
‘koaexc, Kpuminanpauit xoxekc, Kopekc 3sakoHiB mpo mpairro,
AnMIHICTPAaTUBHHH KOZEKC 7Ta psAAd IHHIEX KOAMQiKOBaHHX
3aKOHOJABYHX aKTIB.

Iusineaui konekc YPCP O6yB mnpuitasruii 16 rpymua 1922
POKY I CKNIaJaBCs 3 YOTHPHOX YacTuH. OIHIEI0 3 SIKUX OyB pO3ain
3000B’ 13aJIbHE [IPaBO.

Po3zin 30608’ d3apHe NPaBO MICTUB 3arajbHi MOJOXKEHHS IIPO
~- 3000B’s3aHHA, @ TAKOXX HOPMHU Npo 3000B’I3aHHs, SKI BUHUKAIH 3
JOTOBOPiB - MaHHOBOIrO HaiiMy, KyIiBIi—IPOAAXy, MiHH, IO3HKH,
niapsxy, NOpY4YHHLTBA, JOPYICHHS 1 IOBIPEHOCTI, TOBapUCTRa,

CTpaxyBaHHs Ta 3000B’A3aHb, IO BUHHUKAJIM BHACIIIOK
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6e3nincTaBHOrO 30aradeHHs 1 3amoMisHHS iHIToMy IIkoaH [85, c.
505]. Ilpore, y 3a3HaueHOMY pO3[iNi He MICTHJIOCH MPABOBMX

HOPM IIpO JOTOBIp MO3MYKH. Y crarTax LlusinbsHoro xomexkcy 1922

'POKY BUKOPHCTOBYBAJIACh KaTeropisi Mo3w4koBoi omepaiii. [pore,

A0 I0TOBOPY NMO3NYKHA BOHA HE Majia HISKOTO BiI.[HOI.LIeHHSI.

K. C. Ilepetepchkuii moscHIOBaB, 10 TepMiHOM "mo3MYKa", Ha

- TOH 4ac, XapaKTepH3yBalucs KpeIUTHI BiJHOCHHY a00 BiIHOCHHH

nro3uku [140, c. 363].

Hespaxaroun' Ha BiJCYTHICTH 3aKOHOJABUOTO PpETyIIOBAHHI
[IO3UYKOBHX  BIJHOCHH, JIOFOBip MO3MYKM BCe - HacTie
BUKOPDHCTOBYBaBCS Ha npaktuui. Mabyte # ToMy, 3pocTaB
HayKoBHil IHTEpeC JI0 TOCI/KEHHS Takoro porosopy. Tak, y 1938
poui Pscenuer B. A. mume crarrio "Jlorosip 6GesommaTHOro
KopucTyBaHHs MaiHOM". ¥V 1954 poni Ta 1959 poui BHatoThCs
niapyynuky "OkpeMi BHIHM 3000B’s3aHb", nij pemakuicro I'. H.
Ilonsnceka, "Okpemi BHjM 3000B’si3aHb", mix pemakuicro 1. B.
Hosuupkoro.

BigHocHa CcTaGUIBHICTD NEpIIMX YKPATHCBKHX — KOJEKCIB
3bepirasacs TpuBami wac. [Ipore, po3BUTOK cycHinbHHX
BiJIHOCHH BMMaraB BHECECHHS yTOYHEHb I JOIOBHEHb B iCHYMOUi
KoaekcH (B Tomy umeni i y Limsinsauit xoneke YPCP 1922 p.). ¥

3B’ 43Ky 3 1uM y-1963 poui npuiimaerbes sosmii 1JIK YPCP.
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Y 1LIK YPCP 1963 poky mo3u4koBi BiTHOCHHH OXOILIIOBAJIHCH
Ta  PETyMIOBAIACH  HOPMaMH  JOroBOpY  0€30ILIaTHOTO
xkopucrysanus  wmaiinoM.  Tak, goroeip  Ge3omrarHoro
KOPHCTYBaHHS MAHOM 3HAHINOB CBOE 3aKpihneHH51 y crarTsx 324
—~ 331 riaeu 27 LK YPCP. :

‘Bimmosigso go 4. 1 c¢1. 324 LIK YPCP — 3a moroBopom

0€30MIaTHOr0  KOPHUCTYBaHHS  MalfHOM  OJtHA  CTOpOHA
3000B’A3y€ThCA TlepefaTH abo mnepenac MaiHO Yy OesommarHe
THMYacoBE KOPHCTYBaHHZ JApYrifi CTOpOHi, a OCTaHHSA
30008’ I3y€THCH MOBEPHYTH Te X MaitHo. O1xe, MOXHa 3poOuTH
BHCHOBOK, II[0 IPEAMETOM JIOTOBOPY O€30IIaTHOTO KOPUCTYBAaHHS
MalinoM OyiId He Jinie pedi, ane 1 MaiiHo B3aradi. BoxgHouac, y
LK VPCP 1963 poky He Bu3Hayamucs HOHSTTs "piu" i "MaiiHo".
Cxnagso Oyno, 3a BKa3aHUM KOIEKCOM, BiIMEXYBaTH MaiHOBi
npaBa BiJ pPEYOBMX IHpaB, INO B IOJANBIIOMY CTBOPIOBAIO
TpYAHOLUI IPK HOr0O YKIaJeHH].

Jlo noroBopy  06€30IIaTHOTO  KOPUCTYBaHHA  MalHOM
3aCTOCOBYBAIMCS 3arajibHi MOJIOXKEHHS IIpo HaiM (4. 2 ct. 324 LK
VYPCP).

" " '3a mpaBOBOIO IPUPOAOIO TOTOBIP HE30IIATHOrO KOPUCTYBAHHS
MaiiHoM OyB  Oe30ILTATHHUM, PEATHHHM Ta KOHCCHCYAIHHHM,

JIBOCTOPOHHBO 3000B’ I3yI0YNM, OCKUIBKH IIpaBaMy Ta
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0o60oB’sA3KaMi HAJIIUINCS ABI CTOPOHH Jorosopy. PeanbHa 4u
KOHCEHCyalbHa KOHCTPYKIiS JaHOTO JIOTOBOpY BILUIMBANa Ha
BU3HAYEHHs Horo 3MmicTy. 3micT gorosopy 6e3omnatHoro

KOPHCTYBAHHS MaiiHOM CTaHOBMJIHM IpaBa Ta 00O0B’iI3kM Horo

CTOpIH.

IcTOTHUMH YMOBaMM 3a3HAa4YE€HOro HOIOBOPY — YMOBH IIpO
TIPEJAMET Ta CTPOK AOTOBOPY (CT. 325 LK YPCP).

IIK VPCP mnepenfayaB MOXJIMBICTH YKJIQJEHHA HOTOBOPY
Ge30MIaTHOTO KOPHMCTYBaHHs MaiHOM fAK B YCHiH, Tak i B
nuceMOBill  dopmi. SIKmo Takmil HOroBip yKjaajaBcs MK
rpoMaJdHaMM Ha CTPOK He Oijibllle OZHOTO pPOKY, BIiH MIr
yKiagatucsa B ycHii ¢opmi, a sxoro Ginbliie HIX Ha ONMH PIK —
nosunHa 6yTH MOTpMMaHa nuchMoBa gopma gorosopy. Ilorosip
6e30mIaTHOr0  KOPUCTYBaHHS  MaiHOM, IO  YKIQJA€ThCA
nepraBHnMH, KOOIIEPAaTHBHUMH i IPOMAJCHKAMH OPTaHizaliAMK
MK c000I0 1 3 rpoMajsHaMM, He3aJEKHO BiJ CTPOKY, IOBHHHI
YKIIaAaTHCS B IIACEMOBIH GopMi.

Hopmn IIK YPCP crocyBamucs BperymioBaHHS BiJHOCUH
6e30I1aTHOr0  KOPHUCTYBaHHS MaWHOM MIX COLIaNiCTUYHUMHU
opraHizauismy, Mix (i3UYHHMH Ta IOpHAWYHAME ocolamH, a
TAKOXK MICTHIM TONOXCHHA NP0 HOCTPOKOBE pO3ipBaHHS Ta

IIPHITMHEHHES AOT0BOPY O€30IIATHOIO KOPHCTYBAaHHS MaHHOM i
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~IIPaBOBl HACTIJKH, SIKi HACTABAJIM Y BHNAAKY NOpPYLIEHHS HOro
'YMOB.

[Musinsauit Konexc YPCP 1963 poky i3 BHECEHHMH 3MiHaMu
"' Ta IOMIOBHEHHAMM BPETYJILOBYBAB IUBLIHHO~IIPABOBI Bi[HOCHHH B
Hamiid gepxkasi mo ciumst 2003 poky. 16 ciuus 2003 poky B
Vkpaini 6yB npuitHatmit HoBuM lluBinbHUIA xojekc Ykpainu y
SKOMY IIPaBOBiI HOPMH, IO 3aKPiIUTIOIOTh JOrOBIp MO3MYKH Gijtbin
BlockoHateni. B ummdomy IIK  Vkpainm Bim{bcuHaM
6€30MIaTHOr0 KOPHCTYBAHHS MaiHOM IPHCBIUYcHa I7aBa 60 (ct.
c1. 827 - 836 LIK Vkpaiun). Haspa "mosuyka" BUKOPHCTOBYETECH
JiMIIe IMIOAC NHUBIIBHO-IIPAaBOBOIO JOTOBOPY Mo3uukh. OHax,
CIifl 3a3HAYMTH, MO HABITH TCTA 3aKOHOLABYOrO 3aKpiTUICHHS
Ha3BH  JIOTOBOPY  NO3HYKH, Yy moOyTi, med  Tepmid
BUKOPHMCTOBY€ETBCSI Ha IO3HAYCHHS HE JIHLIE norondpy MO3HYKH,
aine 1 — IO3HKH, KPEAUTY, NpoKary.

3 ciung 2003 poxy no 2014 pix y rmaBy 60 IIK Vkpainu
BHOCHIIMCA 3MmiHH. Tak, 3rigHo i3 ﬁpuﬁﬁﬂTmM 3akony Ykpainu
"TIpO BHECEHHS 3MIH IO AEAKHX 3AKOHONABUMX aKTiB Yxpaiuu
MO0 YCYHEHHS HAIMIPHOTO JEPKABHOTO PEryIIOBaHHS y cdepi
‘aBTOMOOIIBHNX mepeBeseHs" BiA 5 numug 2011 poky qééiﬁﬂy 4
‘crarti 828 1IK VkpainH JONOBHEHO Ta BHKIAJIEHO B HACTYIHil

dopmi: "JoroBip NO3MYKH TPAHCIIOPTHOTO 3aco0y (KpiM HazeMHHX
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CaMOXiTHUX TPAaHCHOPTHHX 3acobiB), B AKoMy Xoda 6 ofnHicro
CTOpOHOIO € (i3uyHa ocoba, ykianaeThes y mACHMOBiH dopwmi i
migarae HOTapia}IBHOMy TOCBITYCHHIO "

Otxe, pO3rJIAHYBiH MPABOBY periaMeHTallilo I1HCTUTYTY
HO3MYKH B  Pi3HHX  COIANbHO-CKOHOMIYHHMX  (opMaLisX
IPONOHYEMO BHOKDEMHTH TaKi BH3HA4YaJIbHI ICTOPHYHI eTamu
CTaHOBJICHHs Ta PO3BUTKY JOTOBOPY MO3MYKH:

1 — BuHUKHEHHS IHCTHTYTY ITO3MYKH B L@PHHI PUMCBKOIrO IpaBa
Kigeus I ct. 10 H.€.

2 — JloroBip MO3WYKH B CHUCTEMI LMBiJIbHO-TIPABOBHX HOPM
Kuiseskol Pyci (modarok IX cepeauna XII cronits) Ta [anuipko—
BonnHcekoi aepxasu (apyra nososuna XII — XIII crositrs).

3 — Po3BHTOK IHCTHTYTY IO3HYKH 33 4YaciB 3aXOIUTEHHS
yKpaiacekux 3eMenb JInrsoro Ta [onemero (XIV — X VI cromiTrs).
4 — JloroBip mo3WYkM y 3000B’s3anbHomy 1ipaBi Kozawuwmsw,
I'eremanmuan (XVI - XVII cromitTs).

5 — opeBomouitinuii nepioa (XIX — mouarok XX cromitrs).

6 — CraHOBIEHHA JOroBopy no3wuxd y nepiox 1914 — 1921 poxwu.
7 — Po3BUTOK iHCTHTYTY NO3W4KH y 1922 — 1991 pokax.

8 — Jorosip nmo3uuku B cucreMi 30008’ s3aiibHOrO mpasa 1991-
2003 poxax.

9 - OcobaHBOCTI PaBOBOIO PETYJIFOBAHHS Ta PO3BUTKY
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- IOTOBOPY HO3MYKH Ta TO3WYKOBHUX BijtHocHH 3 16 ciyng 2003 poky
mo 2015 pik.

KoxHuit i3 3a3HadeHWX ICTOPHYHHX €TaliB, JO3BOJSIE
IIOAMBUTHCS HA iHCTUTYT MO3HYKK AK Ha OCOONMBHH IpaBOBUH
(peHOMEH, KU €BONIONIOHYBAB BiJ HiACTaBH (Causa) OPUAHYHOL
Il 10 caMOCTIHHOIO XOrOBIPHOTO iHCTﬁTyTy, HaGyBaroun GinbIIOl
ab0 MeHIIOi BarW 3alle)KHO BiJ] CTaHY pPO3BHTKY CYCHUIBHHX

BIIHOCHH.
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1.2. IToHaTTA Ta IOPHUIANIHA HPUPOJA XOTOBOPY HOIHYKH

OcCHOBOIO BHHHMKHCHHS 3000B’s3aHb 3 HajaHHs MaiiHa B
THMYacoBe KOPHUCTYBaHHA € LMBLUIGHO-TIDABOBHHM . JIOTOBIp.
Bigmosiguo mo 4. 1 cr. 626 IIK Vkpainu "moroBopoM €
JIOMOBJIEHICTb JABOX abo Ouiblle CTOPiH, CHpAMOBaHA Ha
BCTAHOBJIEHHA, 3MiHy a00 DpUIHHEHHA LHMBUIGHAX TIpaB Ta
0060B’s3KiB".

3a CBO€IO  CTPYKTYpOIO  IHMBUIPHO-TIDABOBHH  JOroBip
CTaHOBHTH CHCTEMY 1IPaBOBHX 3B’S3KiB MIX MOTO yYaCHHMKaMM, iX
Iii B Mexax BH3HAYEHOTO IIepioly 4acy chpaMoBaHi Ha
JIOCATHEHHSA NEBHOTO pesynbTary. OTxke, JOroBOpY BIACTHBI TaKi
O3HaKH: B JIOTOBOPI BUSABIAETHCSA BOJS JBOX a00 KLIBKOX CTOPIH,
[IPUYOMY BOJIEBHSBIEHHA YYacHHKIB 3a CBOIM 3MICTOM MAalOTh -
36iraTucs i BiANOBigaTH 0/IHE OQHOMY; JOFOBIpP — L€ TaKa CILIbHA
st oci0, sKa crpsMoBaHa H4 AOCATHEHHS MEBHMX LMBIIBHO—
IIPAaBOBUX HACJIIJKIB: Ha BCTAHOBIICHHS, 3MiHY ab0 UPHITHHCHHS
IMBINLHUX 1HpaB Ta OOOB’A3KiB; JIOrOBIp BH3HAYAE 3MiCT
KOHKPETHUX 1paB Ta OOOB’SA3KIB YY4aCHUKIB JOTrOBIPHOTO |
30608’ 13aHHs [74, c. 158].

[uBinbuuit  komekc VYKpaiHM pErNamMecHTYe MOMKIHBICTE
yKIajenHs pi3HOMaHITHUX JOroBopis, HaUpHKIAl, 3a 03HAKOIO

HasiBHOCTI Yd BLICYTHOCTI 3yCTPiUHOIO 3aJI0BONCHHA Y
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3000B’13aHH] — JOrOBOPY BIIUIATHI Ta 6€30ILIaTHI; 3a IIPAaBOBUMH
HACJIIKaMH — JOTOBOPH MHpO Mepefady MaifHa y BIIACHICTH
(KymiBis-ipoax,  IIOCTaBKa,  JapyBaHHSA,  KOHTPaKTaris);
IOrOBOPH ITpO Ilepefady MaHHa a THMYacoBe KOPHCTYBaHHS
(MafiHOBHMI HaliM, O3WYKA, OPEHJA, JH3UHT); JOTOBOPH IIPO
BHKOHaHHS poOiT (migpsmHi JOOTOBOpH, JOLOBIp ayAMTy);
nbronopn Ipo Tmepejady pe3yNbTaTiB TBOPYOL JIisUIBHOCTI
(aBTOpchbKi, JIeH3i#iHI); JOrOBOpM HPO HAZaHHA IOCIYT
(nepeBe3eHHs, CTpaxyBaHHs, HOPYICHHS); JOTOBOPH PO CHLTbHY
MsUTbHICTE  (YCTAaHOBUMH — JOroBip, TIPO  HAYKOBO-TEXHIUHE
CHiBpOOITHHIITBO) TOIIO. BuIiiieHHSs OKpeMHX Tpyll JOrOBODIB,
XapPaKTePUCTHKA IX ICTOTHHX O3HaK € HeoOXiTHMM Iis
IpaBWILHOCTI BHOOPY cy0’exTaMH TOro abo IHIIOrO BHIY
JOTOBOPY, KMl MaKCHMAIbHO 3aIOBOJIUTH MOTPeOU Ta iHTepecH
itoro yuacuuxis [206, c. 15-19].

Baxnmee Micie cepel AoropopiB, ski Micrarees y LK
VkpaiHH BiJBOOMTSCA JOTOBOPY MHO3HUKM. Y  HOBYTOBHX
BigHOCHHAX MiX QizuyHEME ocobamu (HaHpI/IKnd}Jg, HaJaHHA Y
- KOPHUCTYBaHHS OJHIEIO 0c000r0 iHINi KOHCIEKTY JieKuii), y cdepi
' 3a7I0BOJIEHHS KyJIBTYpHHX MoTped (i3MyHuX 0ci6 (npumipom
HajJaHHs O6i0mioTekaMH KHIDKOK CBOIM uHTadaM), sk (opma

CIOHCOPCHKHX BIJHOCHH, ZJOTOBIp II03UYKHM HAOyBa€ IIUPOKOTO

50

3aCTOCYBaHHA.

IOpuanyna xapakrepcTHKa AOrOBOPY NO3HYKH IIONATAE Y
BH3HAYCHHI IBOrO JIOIOBOPY 3 IOy KilacHpikalifHux O3HaK
CHCTEMH LUBiNHHO-IIPaBOBHX JOTOBOPIB.

3a [OroBOpoM TO3HYKH OJHA CTOpOHAa (TIO3MYKOAABCLb)
GesomnatHo repexgac abo 3000B’sA3y€TbCA NEpeNaTH  Apyrid
CTOpoHi (KOpHCTYBaueBi) pid JUIS KOPHCTYBAHHA IIPOTATOM
BcTaHOBNIEHOTO cTpoky (4. 1 cr. 827 LIK Vkpainn).

BianosimHo 1o 3micty 4. 1 cr. 827 LK, 32 03HaKor0 HagBHOCTI
Yy BIACYTHOCTI 3YCTpidHOro 3aJ0BOJIEHHS Yy 3000B’s3aHHI,
JIOrOBip IO3UYKH € O€30IUIaTHUAM JIOTOBOPOM.

Tak, LuBinmbhui xomeke YKpaiHM periaMeHTYe MOXKIUBICTH
YyKIQAeHHs: SK BIAMIATHHX Tak 1 Oe30IIaTHUX JOroBOPIB.
BigmaarauMe € JBOCTOpOHHI Ta 6araroCTOpOHHI JOrOBOPH, B
SKMX KOXHa i3 CTOpiH 3000B’d3aHa HajJaTH OJIHA OIHIH NEBHE
MajiHoBe Omaro. ¥ 4. 5 c1. 626 LIK VYkpaiHm 3akplmoerscs
3arajlbHa KOHIIENIlif BiJIJIaTHOCTI JIOTOBOPIB, BIIIOBIAHO JIO SKO1
JIOTOBIp € BINILIATHHM, AKUI