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KJTACUDIKALIA KOHCTUTYWINHUX NPAB | CBOBO/, JIIOANHU
B KOHTEKCTI NPABOPO3YMIHHA

€nbHukoBa M.O., acnipaHT
Kadenpn KOHCTUTYLINHOIO npasa YkpaiHu
HauioHanbHWi 1opuandHU yHIBEPCUTET IMeHI SipociiaBa Myaporo

CraTTs npucBSYeHA PO3MOALTY KOHCTUTYIIIHHNX MPaB 1 CBOOO JIIOIMHN Ha BUIHU (TPYTIH) 33 PI3SHUMHU KPH-
TEpisiIMU: 33 4YaCOM BHUHHMKHEHHS, XapaKTePOM CYCIUIbHUX BiJIHOCHH, MPEIMETOM IPABOBOTO PETYIIFOBAHHS,
crocobaMu peaiizallii, MOYKITUBOCTSMU OOMEXKEHHS, 0COOIMBOCTIIME Cy0’ €KTa TOIIO.

Knirouosi cnosa: npasa i c60600u nio00unu, KoHcmumyyitina kiacugpikayis npas nodunu, kiacugikayii
KOHCIUMYYIUHUX npas J1oounu, Kpumepii kiacugixayii.

CraThsl TTOCBSIICHA pacHpeIelICHII0 KOHCTUTYIIMOHHBIX MIPaB U CBOOOJ YelIOBeKa Ha BUABI (IPYIIITHI) O
Pa3IHYHBIM KPUTEPHUAM: B 3aBUCHUMOCTH OT BPEMEHH BOZHUKHOBEHHS, XapaKTepa O0IIeCTBEHHBIX OTHOIIICHHIA,
IpeaMeTa MPaBoOBOTO PETYIMPOBAHMUS, CIIOCOO0B pean3alii, BO3MOKHOCTEH OrpaHUYCHUS, 0COOCHHOCTEH

CyOBeKTa U T. JI.

Knroueswvie cnosa: npaea u 6000001 Yenoeexkda, KOHCmumyyuorHHasl Kﬂaccu(j)umuuﬂ npae 4ejoeekd, Kiuiac-
cuqbukauuu KOHCMuUnmyyuoHHbIX npaes 4eiloeeKkd, Kkpumepuu Kﬂaccugbukauuu.
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MocTaHoBKa npo6aemMun. NutaHHa knacudi-
Kauji i opnamM4yHOro po3yMiHHA Npae Ta cBobOn,
NIOONHM 3 OaBHIX 4aciB Oynu npegMeTom Hay-
KOBUX OUCKYCIN | OO UMX Nip B TEOpPii KOHCTUTY-
LiMHOro npaBa HemMae €OVHOro, YHigikoBaHOro
nigxoay A0 BU3HAYEHHS LIMX MOHATL Ta iX €AMHOT
knacudikauii. HeobxigHiCTb HaykoBOi knacudi-
Kauji npaB i cBOOOO 3yMOBIOETLCA 3aBAAHHAM
Oinbl rNMHGOKOro BUBHEHHS | HEOAHOPIOHICTIO iX
KOHKPETHOro 3MicCTy.

CtyniHb po3pobneHocTi npoonemu. lNpo-
6nemartuka knacudikauii npas AOONHN HEOOHO-
pas3oBO cTaBana MNpPegMeToOM BUMBYEHHS Takmx
yKpaiHCbknx HaykoBuiB, 9k M.M. AHTOHOBWA,
IO.I'. bapabaw, A.M. Konogin, O.I'. KywHipeHkKo,
A.lI0. Oninnuk, O.B. Mywkina, MN.M. PabiHoBWY,
B.B. Peunubknin, T.M. Cninbko, HO.M. Toguka,
O.D. OPpubkmin Ta iHLLI.

MeTolo paHoi cTaTTi € aHania npobnemu
woao knacuoikauii KOHCTUTYLIMHUX NpaB i CBO-
600 noaMHM K 3acoby PO3YMIHHS OCHOBHUX
npas i ceoboga,

Buknag ocHoBHOro marepiany. CyKynHiCcTb
KOHCTUTYLiNHMX npaB, cBoboa i 060B’aA3KiB, AKi
BM3HA4alTb CTAaTyC rpoMaasHuHa YKpaiHm B Cy-
CniNbCTBI N AepXxaB.i, yTBOPKOE cuctemy. BoHu €
PiI3HOMaHITHUMM 32 CBOIM XapakTepoMm i 3Mic-
TOM, BUpaxatoTb OOKOPIHHI BIGHOCUHU i 3B’A3KN,
AaKi cknanucs MK YKpaiHCbKOKO OepXaBoto i i
rpomMagsiHamu, i B LbOMY PO3YMiHHI BOHU €4U-
Hi, CTAHOBNSTb HEPO3PMBHE LiNe. 3BiACU KOX-
He npaBo N 000B’A30K MOTPIOHO po3rnanaTu
He TiNIbKn OKPeMo, a M y CUCTEMi BCiX OCHOBHUX
npas, ceBobop, i obos’askis [1, c. 19].

Mig, OCHOBHMMM NpaBaMn HEOOXiOHO PO3YyMi-
TV Npaga, 9Ki MICTATbCS B KOHCTUTYLi OepXasu
i MDXKHApOAHO-NPaBOBMX akTax i3 NpaB JIIOONHMU.
OpHak BUOKPEMJIEHHS KaTeropii OCHOBHMX NpaB

He O3Hayae, WO BCi iHWIi npaBa € opyropsgHv-
MW, | TaKUMW, WO BUMAralTb MEHLU 3HAYHUX 3Yy-
cunb i3 6OKy oepxxaBu Ong ix peanizadii.

KoHCcTuTyUinHI npaBa i cB060AM MatoTb CBOIO
cucTtemMy i O3Hakn. HahxapakTepHiwi 3 HuXx:
1) BOHM OMOCepenKoBYOTb HaMBINbLL BaXJ/IMBI,
HalbiNbL 3HAYHI BIAHOCMHK MiX ocoboto i aep-
XaBolo, 6e3 FKUX HOopMalsibHa XUTTEOIANbHICTb
K OKpemoi ocobu, Tak i aepXxaBu B LiOMYy
HEMOXNMBA; 2) KOHCTUTYLiNHI npaBa, cBob6oaun
i 000B’A3KM OTPUMYIOTb Pi3HE MpPaBOBE 3akpi-
nneHHsa B OCHOBHOMY 3akOHi AepXXaBu, BOHU
MaloTb HarBULLY IOPUONYHY CWUIY | NigBULLEHY
JEepXaBHO-NPaBOBY OXOPOHY; 3) Ha BiAMiHY Bif,
iHWKMX npa., cBo6oL, i 060B’A3KIB, AKi 3aKpinJto-
I0OTbCS HOPMaMM iHWKX ranys3en npasa, HOCSATb
3arasbHUA XapakTep, KOPWUCTYBAHHA HUMU He
NMoB’A3aHe 3 HasiBHMM Yy 0COOW SKMM-Hebyab
cTatycoMm; 4) € opmanyHoo 6a30to ang BCiX iH-
wunx npae, cBo6on, i 060B’A3KIB, 3AKPINIEHUX Y
MOTOYHOMY 3aKOHOOABCTBi, TOMY LLLO BOHU MiC-
TATb BUXIOHI MONOXEHHS y Tih un iHWin cdepi
peryntoBaHHS CyCnifibHUX BiAHOCKUH.

3a3HayvyeHi BNacTUBOCTI [al0Tb MOXIIMBICTb
BU3HA4YNTUN KOHCTUTYLiNHI (OCHOBHI) NpaBa i CBO-
ooou nONHU Ta FPOMadsHMHA, K HEBIO EMHI
npaea i cBob6oaun, ki Hanexatb ocobi Bia, Ha-
POMXEHHS, € OCHOBOIO MPaBOBOroO cTartycy, 3a-
KpinaeHi B KOHCTUTYLII aepxxaBun i MaloTb BULLIWIA
IOPUANYHUI 3axmcCT [2, ¢. 67].

Kaxy4n npo «cuctemy npas AOAUHW», MU Tak
4YM iHaKLWe BU3HAEMO, WO ii €eleMEeHTU MOBUHHI
OyTV NeBHUM YMHOM 3rpynoBaHi, B3aEMO4iaTU Y
BNnacTuBUI iM cnocid, 306epiratm egHiCTb | BOA-
HOYac pPoO3BMBATUCL. TOMY, HamMaral4ncb OCHr-
HYTU 1 OXapaKkTepuayBaTy BHYTPILLHIO CTPYKTYPY
3arajibHOi CUCTeMM Mpas JIIANHU, MU 3MYLLUEHI
nopyLlyBaTy MNUTaHHS LWOAOO0 knacudikauii umx
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npae. Y UbOMY CeHci NpobsieMaTka KOHCTUTY-
LIMHO-NMPaBOBMX OCHOB kiacudikalii npas i CBO-
oon noOMHW Ta rpoMaasiHUHa € HEeBia EMHUM
JIOFYHMM €NeMEHTOM HayKOBOro AOCNIOXEHHS
cuctemmn npas moauHn [3, ¢. 89].

Knacudikauis KOHCTUTYLIMHNX npaB i cBobos,
IoanHM — ue iX Nogin Ha oKpeMmi rpyrnm 3 BMKO-
PUCTAHHSAM TOrO 4M IHLWIOro KPUTEPID rpynyBaH-
HS [4, c. 58]. Y HayKoBiin niTepatypi TepMiH Kpu-
Tepi BU3HavyaloTb 9K OCHOBHY O3Haky, 3a KO0
OfHe pilleHHs 0bupaeTbea 3 6e3nidi MOXINBUX;
O3Haka, Ha nigcTtaBi 9KOT NPOBOAUTLCS OLLiH-
Ka; ue Mipuno CymKEHHS, OuiHKW. TOMYy 4Mcnio
KpUTEpPIiB He MOXe OyTuM OOBiINbHUM. Ha Hawy
OyMKy, TyT Tpeba BpaxoByBaTu ABi OCHOBHI yMO-
BU: KPUTEPIN, WO BUCYBAETLCS B SKOCTI niacTa-
BU Knacudgikalii, MoBMHEH BUpa)xaTu HanbinbLu
XapakTepHy, iCTOTHY puUCYy Kosa npas JI4VNHNY;
KPUTEPIN MOBUHEH MaTu 34aTHICTb BUCTYNaTu
B 9KOCTiI niactaBu knacuaoikauii. 9Aki X kputepii
MOXYTb OYyTU NigcTaBoo Knacudikauii npas snto-
OnHK no knacax? [5, c. 39].

Cepepn cyyacHux aBTOpIB AOBOJI 4acTo Mpo-
BOOUTBLCS OTOTOXHEHHHA MK MOHATTAMU «KOH-
CTUTYUIMHOT knacudikauii npas NOOMHU» Ta
«knacuikauii KOHCTUTYLIMHUX NpaB NIOAVNHU».
He 3anepeuytoun 6n1M3bKOCTi Ta B3AEMO3B A3KY
3a3HavyeHnX MOHATb (agyke HMMU OXOMJIOETLCS
3aranbHa cucTema npae i cBo6od NAMHU Ta
rpomMagsiHuHa), cnig, BU3Ha4uTU N Te, WO BOHU
nepenbayatoTb ABa BiAMiHHI cnocobu po3KpUT-
TS BNnacHoOro 3micty. incHo, rosopsym npo kna-
cndikauito KOHCTUTYLIMHUX NpaB, MU, MO CyTi,
Hamaraemocs NpoAEMOHCTPYBaTU BCi MOXIMBI
nigxoam Ao knacudikauii TMx npas, sKi 3akpinse-
Hi Ta NnepenbavyeHi OCHOBHMM 3aKOHOM Tiei abo
iHWOT aepxaBn. Ha BigMiHy Big, LbOro, 9KL0 MU
poOGUTMMEMO NPEAMETOM HaLIOro AOCHIOXKEHHS
KOHCTUTYLINHY Knacudikauio npas noguHn (4o
pedi, came Uen TepMiH BXMBaKOTb Y CBOIN npa-
ui A.M. Konogin ta A.HO. OninHnk, TO TOAOI MW
MOBWHHI 3BEpTaTtUCb nuvwe [0 Tux Knacuoika-
LitHMX Moaenewn, aki 6eanocepedHbLo abo ono-
cepenkoBaHO nepenbadvaloTbCsl TEKCTOM KOH-
CTUTYUii (B LbOMY CEHCiIi MOXHa rOBOPUTU MPO
Knacudikaliio npas i cBo604, WO 3aKPiNoTb-
ca KoHcTtuTtyuieto Ykpainm). 3apa3 Mn roBOpmMMo
Mpo «OMNoCepeaKkoBaHUN» CMNOCIO KOHCTUTYLLIN-
HOT Knacudikauii npae AOOMHN, OCKINIbKK, 9K 3a-
3Havae A.9. A3apoB, B psdi Cy4aCHUX KOHCTUTY-
L BiACYTHSA 4iTka 6e3nocepenHs knacudikawis
npae JOANHU, KOS BOHN 00’ €0HYIOTLCS B NEBHI
rpynu LWASXOM BUAINEHHS Y TEKCTi KOHCTUTYLIT
OKpemmx YyacTuH abo nigpo3ginis [6, c. 46].

BupainaoTb Taki rpynu npas i cBO604, NtoanHN
i rpoMagsiHMHa: «npasa JIlAUHW» | «npaBa rpo-
MagsiHMHa»; «npaBa» i «CBOOOAN» NIOANHN; «OC-
HOBHIi» Ta 00OATKOBi»; «NO3UTUBHI» | HErATUBHI;
«npasa iHOMBIgA» i «KONEKTUBHI NpaBa»; «npasa
rpomagsH», «iHO3eMujiB», «0Ci6 6e3 rpomansH-
CTBa»; «MaTepiasibHi» i «npouecyasnbHi» TOLLO.

HeobxigHicTb knacudikauji npaB i cBodog,
3yMOB/IEeHa X 3HAYHOW KinbKicTio. OgHak cnig,
MaTu Ha yBasi, Wo us knacuoikalis € OoCUTb
YMOBHOIO, OCKiJIbKM OHE 11 Te caMe npaBo MOXe
Hanexartu A0 OeKinbKoX KnacudikauinHux rpynm.

YiTke po3mexyBaHHA MiX «npaBamMun» i «CBO-
oomamMu» MPOBECTU BaXKO, OCKiNbKM 4acTiwe
BCIO cdepy NoniTU4HUX MpaB i3 4iTKO BU3Ha-
YEHUMU MPaABOMOYHOCTAMU TakOX Ha3MBalOTb

«cBOOOOaMM». [JopeyHo 3a3HaunTn, Lo cBOOO-
0a NoavHU € NepBUHHUM MOHATTAM Y CUCTEMI
npas MOANHN. Y LUMPOKOMY PO3YyMiHHI cBOBOOAa
XapakTepuaye 3arajibH1Uin CTaH JII0ANHN, Ti coLi-
aNbHWUI CTaTyC, Yy BiNbll BY3bKOMY TIIyMayeHHi
€ MOX/UBICTIO JIIOAUHN BYUHATU Ti YM iHLLI KOH-
KPEeTHI Oii B Mexax, BCTaHOBJIEHUX NPaBOM.

TepMiH «nMpaBO» 3aCTOCOBYETbLCS TOAj, KO
noeTbCs NPO KOHKPETHI MOXJ/IMBOCTI MOBEAOIHKU,
Konn X Tpeba nigkpecnmtn Oinblnii NpPocTip
BMOOpPY BapiaHTa MOBEAiHKM CaMe Ha BNacHWi
po3cya i nig BRacHy BiANOBIOASIbHICTb, BUKO-
PUCTOBYETbLCA TEPMiH «cBOOoda». To6TO, BYe-
Hi-IOPUCTN BBaXatOTb, WO BiAMIHHOCTI B TepMi-
HOJOrii € ckopiwe TpaguuiMHUMK, SIKi CKnanmcs
we 3a paBHiX 4YaciB [7, c. 8]. oBopsayum npo
CniBBiAHOLWEHHA NpaB i ceBoOoA, cnif gooaty i
Te, WO TepMiH cBoOOaa xapakTepHuii 6inbLu ang
KpaiH 3 aHrJ10CakCOHCbKOK CUCTEMOIO Npasa.

ICHYIOTb OBa OCHOBHKMX CMOCOBM KOHCTUTY-
uinHoro ¢opmMynoBaHHA npas i ceobond: No3u-
TUBHUA Ta HeratuBHui. [lpy NO3UTUBHOMY —
KOHCTUTYL BCTaAHOBJIIOE 4YM KOHCTaATye, LWO
cyb’ekT Mae neBHe MNpaBO (HaNPUKIad, KOXeH
Ma€ NpaBO Ha OCBITY, HA OOCTATHIN XUTTEBUN
piBeHb). Mo3nTMBHI nMpaBa ¢ikcyloTb 30608B’A-
3aHHS AepXxaBn HagaTy rPOMaasgHUHY Ti YU iHLUI
Onara, cnpuaTtn ix 3OiNCHEHHIO. Ta HeraTMBHUN
Crnoci6b, KU MICTUTb KOHCTUTYLAHY 3a00pOHY
Oynb-g9koMy cyb’ekTy nopyLlyBaTt abo oomMexy-
BaTM NeBHe NpaBo abo neBHy cBoboay (3rigHo
3i cT. 32 OCHOBHOrO 3aKOHY HIXTO HE MOXe 3a-
3HaBaTK BTPY4YaHHS B MOro ocodbucTe i cimeinHe
XUTTS, KPiM BUNaakiB, nependavyeHmnx KoOHCTUTY-
uieto YkpaiHm). HeratueHi npaBa 3abes3nevyoTb
aBTOHOMIO OCOOUCTOCTI BiO, Aep>XXaBHOro BTPY-
YaHHSA B HaMbinbLI 3Ha4yLLi ONa noanHn chepun
XUTTELISANIBHOCTI, BOHW € OCHOBOIO iHOMBIAYyalb-
HOi cBOGOAM i BBaXXaldTbCS OCHOBHUMW B TOMY
PO3YMIiHHI, WO € PYyHOAMEHTOM A1 ICHYBaHHS
NOONHM 9K Takoi, PO3BUTKY i 0cobUCTOCTI, a ix
BM3HAHHSA | 3abe3neyeHicTb € HeoOXioHUMN O
nepxasun, cOpPMOBaHOI Ha 3acagax agemMokpartii
i BepxoBeHcTBa npaea. Came ToMy 4. 2 CcT. 64
KoHCcTuTyuii YKpaiHM BCTaHOBJIIOE HEMOXIN-
BiCTb OOMEXeHHs Takux npae i cBoO604, NOANHN
3 OyOb-9KMX YMOB, B TOMY YMUCIi — 3@ YMOB BO-
€eHHoro abo Hap3eu4yanmHoro ctany [8, c. 139].

Y 6aratbox KpaiHax noenHyloTbcs obuasa
cnocobu dopmynoBaHHA npaB i cBobon, on-
HaK HeraTMBHUI Crocid GiNbLL XxapakTepHUi ons
KpaiH 3 aHri0CakCOHCbKOIO CUCTEMOKO MNpaBa,
TOAi 9K MOSUTUBHUIA — 019 NPaBOBMX CUCTEM
KOHTUHEeHTanbHOiI €Bponu [9, ¢. 139].

KoHcTuTyuia YkpaiHu nigHecna npasa Ta CBO-
6oan NoovHN i rpoMaasiHiHA Ha SKICHO BULLN
piBeHb. Bci npaBa noguMHu ogHakoBO Heobxin-
Hi Ong PO3BUTKY OCOOWUCTOCTI, a TOMYy Oyab-AKi
cnpobu ix paHXyBaHHA € HenpunycTuMummn. Ta-
KW Nigxig, NOBHICTIO BiANOBIOAE Cy4YaCHIN MixX-
HapogHin npaktuui [10, c. 26].

OCHOBHUI 3aKOH PO3PIi3HAE NOHATTS «NpaBa
NIOONHW» | «NpaBa rpoMagaHnHa». Y nepliomy
BMNAOKy MOETbCA MPO npaBa, MoB’d3aHi 3 ca-
MOIO NIOACBLKOIO iCTOTOO, il ICHYBaHHAM Ta pO3-
BMTKOM. [JO UbOro BUAy npas HasexaTb: NpaBo
Ha XMUTTH, NPaBO Ha noBary A0 rigHOCTI noan-
HWU, NpaBo Ha cBoboay Ta 0CcoBUCTY HenoTop-
KaHHiCTb Towo. Llooo npaB rpomMmagsiHuHa, TO
BOHW MNOB’A3aHi 3i cpepoio BiHOCUH JOANHN
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3 CyCniJIbCTBOM, OEepXaBolo, iX IHCTUTYLIAMMN.
OCHOBY UBOro BUAy NpaB CTAaHOBUTb Hanex-
HICTb JIIOAVMHW [0 AepXaBu, rpoMagsHUHOM
SIKOi BOHa € (NpaBO rpomMagasH Ha 06’eoHaHHS
B MONITWUYHI NapTii Ta rpoMaacCbKi opraHisadii,
npaBo 6paTu y4acTb B yNpaBJliHHI OEPXaBHUMM
cnpasamu). lMpaBa NOOVWHY MOPIBHAHO 3 Mpa-
BaMM rpomagsiHuHa MakTb OOMIHAHTHE 3Ha-
yeHHsa [11, c. 164-165].

ICTOPUYHO BMAINEHHA NpaB JIIOOMHU | npas
rpomagaHuHa Bigoynoca y XVICT., i gkwo y
aMepUKaHCbKUX Oeknapaigax nwnocs npocTo
npo npaBa abo HeBigYyXyBaHi 41 NPUPOLHI
npaea, To ¢opaHuy3bka Jeknapauia 1789 p. Bxe
dopmysoBana oKpemMo rnpaea NoauHY i npaea
rpoMaasiHMHa.

Cam ¢eHomeH nopaibHoi audepeHuiauii y
cdepi npaBa MoXe OYyTU MOSACHEHO PiI3HUMMU
npuvyrHamu. Ckaximo, O.®. dpuubknii BUCNOB-
JII0OE 3 UbOro NpmMBOAy Taki MipKyBaHHS: «[lofin
npas... Ha NpaBa NIOANHM | NpaBa rPOMagaHn-
Ha MNoB’A3aHWUIN 3 TUM, WO AJI9 Cy4aCcHOro cyc-
MiIbHOrO nagy XapakTepHuin ayanism rpoma-
OSHCbKOro i NONITUYHOro cycninbcTBa. 9k 4neH
rpoMagsiHCbKOro CycnisibCTBa, t0AMHa pPiBHO-
rnpaBHa 3 yciMa iHWNMU, a 9K YJ1eH MONITUYHOro
CycninbCTBa BOHa piBHOMpPaBHa nvwle 3 TUMMU,
XTO TaKk CaMO 4K i BOHA HanexmTb 00 Uiei aep-
xaeu [ 12, c. 120].

Cnig 3a3HaunTy, WO PO3PI3HEHHS MpaB Jllo-
OVHW | NpaB rpoMagsiHnHa He MOXHa MpPOoBOAN-
TW TiIbKM 32 O3HaKOK MOB’A3aHOCTI BJIACHUKIB
OCTaHHIX i3 OepXxaBok. 3a BUCIIOBIOBAHHSAM
K. WTepHa, «byaob-aKki npaBa NiOAWHU 3aBXAMU
MicTaTb Yy cobi cBobOAYy, PiBHICTL, Oe3neky i no-
NiTMYHI nNpaBa, TOOTO 3anexartb Big, NpPAMUX Ta
HENpPsSMMX BIAHOCUH iHOMBIAA 3 Aep>XaBoo». Bo-
YeBUOb, BIOAMIHHICTb 3a51eXNTb HE TiflbKM Big, Ha-
SIBHOCTI BiAHOCUWH iHOMBIAA 3 OepXaBoto, a 1 Big,
BMOY UUX BIOHOCWH, Bif, BRBAEMHUX Al OCTAHHIX.
3BepTalnynCh 40 KOHKPETHUX NpaB rpoMagsiHu-
Ha, MOXHa KOHCTaTyBaTu, Lo OinbLua YacTuHa ix
3ocepemkeHa y chepi noniTMYHUX npae (NpuMi-
poM, OO NpaB rpoMagsHuHa Hanexartb BUOOpUi
rnpaea, NpaBO Ha 3aliMaHHs OepXaBHMUX nocag,
Ha 06’eQHaHHA Yy NONITUYHI NAPTii Ta rPOMaAChKi
opraHisadlii) Ta couiasibHO-€KOHOMIYHUX (9K nNpa-
BO rpoMafsiH Ha couianbHuin 3axmcT). Lle noe’qa-
3aHO 3 TWUM, WO y4acCTb B YyrpaBJliHHI MEBHOO
nepxaBoo 6e3yMOBHO MOBMHHI 6paTn ocobwu,
aKki € rpomagsHamm abo niggaHuMmM nepxxasu.

Omxe, npaBa rpomMagsiHuHa BiOpPI3HATLCS
BiO, NpaB NIOAMHN, NO-MepLle, HasBHICTIO CTil-
KOro npaBOBOro 3B’AI3KY iX HOCiIA 3 NEBHOIO
JepxaBot i, no-gpyre, CTyneHem aKTUBHOCTI
060B’A3KiB AepXaBW CTOCOBHO BNAaCHMKa Takmx
npas [13, c. 13-15].

B 3anexHocTi Big ocobnueocteir cyb’ekTta
npaBa MOXyTb OyTW iHOMBIQyanbHMMM Ta KO-
NEeKTUBHUMU. BinblicTb KOHCTUTYLiIMHUX NpaB
3a CBOEI CYTTIO € iHamBigyanbHUMU. Lo X Oo
KOJIEKTUBHUX, TO OO0 HUX BIOHOCATb: NMpPaBO Ha
Munp i 6esneky, NpaBo HaLiOHaNbHUX MEHLLWH
Ha HauioHanbHy CcamMOOYTHICTb | KyNbTypHUI
PO3BUTOK.

HaaBHiCTb iHOUBIOyaNbHUX | KOMEKTUBHUX
npaB HiKUM He 3anepe4vyeTbcs. OgHak cynepey-
KY BUKJTMKAE MOJIOXEHHS NMPO NPIOPUTETHICTb iH-
OMBigyanbHUX 41 KonekTueHMx npae. Tak, O.0.
JlykauioBa, OLHIOIOYM iX CMiBBIOHOLLIEHHS, BBa-

Xa€E «EOVHO MPaBUSIbHUM» TMOJNIOXEHHS, CYTb
SIKOrO Nossirae B TOMYy, LLLO KOJIEKTMBHI Npasa Hi-
KOJZIN HE MOBWHHI irHOpyBaTX npas JANHAU, CY-
nepeunTn im abo npuayLyBaT ix. AKLLO KOnek-
TUBHI NpaBa CniNbHOCTI BeAyTb A0 OOMEXEHHS
npas iHOWBIOA, TO Taka CNiNIbHICTb aHTUryMaH-
Ha i npotmeonpaBHa [14, c. 141]. IHWOi no3u-
Uil 4OTPUMYIOTLCA NMPUXUIIBHUKA COLIaniCTUYHOI
imeonorii. BoHn HanondraloTb Ha BaXAMBOCTI
KOJIEKTUBHUX MNpaB i BBaxaloTb, WO TiNbKN MNpwn
3a0e3MneyeHOCTi NpaB KOJIEKTVMBY MOXHAa rapaH-
TyBaTu npaea iHaMBIaa.

¢k 3aBXOu, iCTMHA — Oecb nocepeanHi: wob
OOCArTM piBHOBAru i CTIMKOCTI BCIET cuctemm
npas NIOANHW, iIHOMBIAYaNbHI Ta KONIEKTUBHI npa-
Ba MOBWHHI OOMOBHIOBATW OAMH OOHOrO, a He
KOHKYpYyBaTK Mix coboto [5, c. 46].

CytTeBuM gnsa knacudikauii npae NOANHU €
BBEOEHHS MOHATTS «TPbOX MOKOJiHb», KOTPE 3a-
nponoHyBaB ¢ppaHLy3bkuit lopucT Kapen Bacak.
Mepwe NOoKOoAiIHHA — ue NOoAITUYHI | rpoMaasaH-
CbKi MpaBa, ki 6ynM NporonolweHi B pesysb-
Tati  BypXXya3HO-OEMOKPATUYHUX  PEBOJIOLILIN
XVII-XVIII cTtoniTb i 3HaNWAN CBOE 3aKPiNJIEHHS
B MepLnx KOHCTUTYLiaX (MpaBO Ha XWUTTH, Ha
cBobony cnoea ToWO). MolmpeHum € nornag,
Ha rpoMaasiHCbKi i NONITUYHI NpaBa sk, B OCHOB-
HOMY, Ha HeraTuBHi npaea («cBoboga BiA,...»), a
HE MNO3UTUBHI («NPaBO Ha ...»).

Jpyre nokoniHHA Npae NIOOMHU — e coujasib-
HO-EKOHOMIYHI Ta KyNbTypHI npaga, ski cdhopmy-
BasINCH B pe3yfbTaTi CoLianiCTUYHUX PEeBOJIIOLLIN
i 6y HanpaBneHi Ha MoNiNLeHHS eKOHOMIYHO-
ro CTaHoBMLlA Mpauoynx (NpaBo Ha npauio,
coujanbHe 3abeaneyeHHs). IX BigHOCATb pap-
we Ao MO3UTUBHMX MpaB, HXX A0 HEratuBHUX,
OCKiNIbKM BOHW BuMaratoTb A9 CBOEI peani3adii
yyacTi gepxasu [15, c. 14].

TpeTe NOKONIHHA — Le KonekTuBHi abo coni-
JapHi npaga, X NoB’A3Yy0Th i3 KPaxoM KOJIOHiasnb-
HOI cucTemMu, rnodani3auielo eKOHOMIYHOT Ta iH-
dopmauinHoi Nnpobnem (NpaBoO HapoaiB Ha MUP,
Oea3neky, HesanexHicTtb). Lle, 3a BU3HAYEHHAM,
KONEKTUBHI NpaBa, i BOHM MOXYTb OyTU po3rns-
HYTi B KOHTEKCTi aHanidy cuctemu npas jioau-
HW, K Taki NpaBa, WO akTyani3yloTbcs y pasi Jo-
CNiOXEHHS NMOOVHN 9K NpeacTaBHvKa N0ACTBRa.
B ubomy ceHci, 9k 3asHadae H.M. OHilieHko,
TPeTe NOKONIHHA NpaB i cBob6o, NOONHU Ta TPo-
MadsiHMHA MOB’siI3aHe 3 HayKOBO-TEXHIYHOK pe-
BOJIOLLIEIO, NOAasbLUMM PO3BUTKOM TEXHOJOrIN,
rnobanisauielo pusKnKiB i BUKIIMKAHUM NPUPOOHO
MeEpPETBOPIOBANIbHOK AIANIbHICTIO JIIOAMHU NOrip-
LLIEHHAM eKONorivyHoi cuTtyauii [16, c. 9].

P0o3BUTOK Hayku i TEXHiKM, 0COBNNBO B ranyai
KiBEPHETUNKU, reHeTUKN, IHPOPMALLIHNX TEXHO-
Jorin, Npun3BiB 40 GOPMYBaHHS YEeTBEPTOro rno-
KOMiHHS NpaB fnoamHn. 9k 3asHadvae A.l1. Cemit-
KO: «Ha 4epsi, oueBMaHO, YeTBepTa XBUNd, abo
HOBWIA piBEHb PO3YMiHHA MpaB i ceobon Noam-
HU: MOETbCHA NPO LWIMPOKO OMCKYTOBaHy B bara-
TbOX KpaiHax 3abopoHy abopTiB i NpaBa noan-
HU Ha nerky 6e360/iCHy cMepTb — eBTaHasilo.
3anepeyeHHs 0CTaHHbOIT BUXOAUTb i3 BU3HAHHS
NOAMHOK 000B’A3KY XUTK, WO BOYEBUAb € ab-
CYPOHUM i NPU3BOLANTL L0 BaXKO NOSICHIOBAHOIO
BWIYY4EHHSA 3 iAei NPUPOAHUX i HEBIAYYXYBAHMX
rnpae JIIOONHU»,

YeTBepTe MOKOMIHHA MpaB JloauHu — ue
rnpasoBa BigNoBiab BUKIUKY XXI cTopiyys, konm
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MOBa Oe Npo BUXMBAHHA NioacTtBa gk 6iono-
rivHOro Buay, Npo 36epexeHHs uMBinisauii, Npo
nogasnblly, KOCMIYHY couianidauito nacTea
[17, c. 61].

Y uinomy nosiBa HOBOro MOKOJIHHA Mpas
NIOANHM — COMATUYHUX MpaB — € 06’EKTUBHUM
dakToMm. BignosigHo, i noTpeba B nogansLiomMmy
TEOPETUYHOMY LOCHIAXKEHHI OAaHOr0 MOKOJHHS
rnpae BMMarae He 1Lie HaykoBOro, a i CnifibHo-
ro HOPMAaTMBHOIO PILLEHHS, & TakOoX No4asbLUO-
ro YCBIAOMJIEHHS, SIKi KOHKPETHO KaTeropii npae
nioanHn GopMyOTb LLe HOBE MOKOJIiHHS npas.
Bepyun 0o yBarm Ty 0OCTaBWUHY, WO YeTBepTe
MOKONIHHA NpaB JIIOANHUN IPYHTYETLCS Ha He3a-
NIEXXHOMY ¥ anbTepHaTMBHOMY BUOOPI dopmu
MpaBOMIpPHOI NOBeAiHKX Ta MNoB’dA3aHe 3 BU3Ha-
YeHHAM aBTOHOMIi 0cobu, BinbLIICTL AepxaB Yy
pamMkax BJlaCHOrO 3aKOHOLABCTBa Hajann [03-
Bi/l HA yKNafleHHA OOHOCTaTeBMX LWNOOIB, KNO-
HyBaHHS JIIOANHWN, €BTaHasii, PIBHOMaHITHUX Ma-
HINynauin 3 emépioHaMmn. OgHaK 3a0X04EHHS [0
noAasnbLLIOro PO3BUTKY COMATUYHUX MPaB MOXE
B MabyTHbOMY CTaTu 3arpo30t0 OJ18 ICHYBAHHS
JNIOOCLKOro poay 3arasioM. Ha CbOrogHi sk Ha
MiDXHApOOHOMY, TakK i Ha perioHasibHOMYy PiBHi,
30KpeMa Ha eBpornericbkoMy — B pamkax Paon
€sponu Ta €sponencbkoro Cow3y — iCHYIOTb
HOPMAaTUBHO-MPaBOBI OOMEXEHHSI COMaTUYHUX
npas nogmHn [18, ¢. 299-300].

Mpobnema npiopuTeTy NpaB NtANHU, TOOTO,
4YM BCi 3a3Ha4yeHi MOKOMIHHA MpaB € 04HAaKOBO
BaXNMBUMU Ta HEOOXioHUMW 009 Noaen, Heo-
[OHOPa30BO 0OOGroBOPIOBAINCA HAyKOBLAMWU Ta
npakTnkamun. barato BYEHMX NOAINSA0Tb npasa
NoguHM Ha OocHOBHI (fundamental) Ta ppyro-
psgHi (minor). LLlogo cniBBigHOLWEHHS LYX Npas
ICHYIOTb pi3Hi nornaan. [eski aBTOpuM BBaxa-
I0Tb, LLO Mif OCHOBHMMW NpaBamMu CJlif pO3yMiTin
rnpaea, sKi BKJIIOYEHI A0 KOHCTUTYLIM AepXaB Ta
Mi>KHapOOHO-NPaBOBMX OOKYMEHTIB. IHLWI CTBEp-
IKYI0Tb, WO rPOMafdHChbKi NpaBa € npioputeT-
HUMW, OCKiNbKM BOHW € nepegymoBamMu peani-
3auii 6yab-9KUX IHLIMX KOHCTUTYLUINHUX NpaB i
cBobon. Mu npuegHyeMocs A0 TUX HayKOBLIB,
SIKi BBaXXKalOTb OCHOBHMMW NpaBamMu JIIOANHN YHi-
BepcasibHO BU3HaHi LLIHHOCTI, 3akpinieHi MixHa-
POOHUMMN KOHBEHLISAIMM Ta KOHCTUTYLiSIMU Oep-
XaB. Lle, B neply yepry, Ti HOPMKU, 9Ki B HayLi
MiDKHapOOHOro rpaBa Has3mBaloTb jus Ccogens
[19, c. 28].

B 3anexHocTi Big, MeX 3AOiMCHEHHS npaBa i
cB0oOOOM MNoAinaAtoTb Ha abCoOMOTHI | BiAHOCHI.
3a Bucnosom P. [1BopkiHa, npaBa MOXyTb OyTK
abcontoTHUMKU, TOOTO Takumm, ong 3abesne-
YEHHA AKMUX HEMAE XOAHOI NPUYMHN, KPIM NOB-
HOT HEeMOXJ/IMBOCTI, i MeHLI, HiXX abConoTHU-
MU, TOBTO TakMMK, WO KOHKYPYOTb 3 iHLIWMMK
npasamMun y neeBHin naowmHi [20, c. 141]. Ta-
KU po3noain, BoyeBmab, Bioobpaxae CTyniHb
3abe3nevyyBaHOCTi NpaB i akUEeHTye yBary Ha
npiopuTeTi 34iNCHEHHS MpaB NMpPu 3iTKHEHHI iH-
TepeciB OkpemMux iHAMBIAIB, iX yrpynoBaHb abo
nepxasu [13, c. 23].

3a xapakTepoM noTpeb noauHu, aki 3abes-
neyyoTbCcsa npaBamu, M.M. PabiHOBMY NpOnoHye
noaiNaAT npasa MoauHU Ha Qi3ndHi (KUTTEBI),
OCOOUCTICHI, KyNbTYPHI (F'yMaHITapHi), EKOHOMIY-
Hi Ta NONITUYHI. He BNAINaTbCa 9K oOKpema rpy-
rna coujanbHi npasa. ABTOp 3a3Hayae, WO «BCi
npasa NOOVHU € COUjaNIbHUMM SK 32 3MICTOM,

Tak i 3a cnocoOOM iX 34iNCHEHHS, OCKiNTbK/A BOHU
0OYMOBJIEHI COLIYMOM, CyCMiNbCTBOM. 3 Uj€i
TOYKM 30PY HECOLanbHUX NMpaB JIOOMHW B3arani
icHyBaT He moxe [21, c. 19].

Bynob-aka knacudikauia mMae cy6’eKTUBHUN
xapakTep i MoXe 30iNCHIBATUCA 3a PISHUMU
KputepiaMmu. Hanbinbl nNowmpeHnMm Kputepiem
ona knacudikauii € 3mict. lNoain npae i CBO-
604 3a 3MICTOM Ma€e MpakTU4He 3Ha4vyeHHsi, 60
BPaxOBYETbCY i HaLiOHaNbHUM 3aKOHOOABCTBOM
i MDKHapogHMM MpaBOM MNPWU 3aKpinjeHHi Ka-
Tanory npae i cBobopn (BinobpaxeHa B MixHa-
POOHOMY MakTi MPO OCOBWCTI | NONITUYHI Npaga,
MixxHapogHOMy nakTi MPO €KOHOMIYHI, coujanbHi
i KyNbTYpHi npasa).

Buxopauu 3i 3micty KoHCTUTyuji YkpaiHu oc-
HOBHI nMpaga i cBO60AM NIOANHN | rPpOMaasHUHA
OOoUinNbHO KrnacudikyBaTM Ha 0COOWUCTI (rpoma-
OSHCbBKI), MNOMITUYHI, E€KOHOMIYHi, coujianbHi, Yy
cohepi KynbTypu, €konoriyHi. AHania KOHCTUTY-
LiiHMX npaB | cBob6on, OJae nigoctaBu ONs BUC-
HOBKY, WO BOHM SBNSAOTb COBOK BHYTPILUHBLO
noroaXxeHy cuctemMy npae i cBo604 rpomansiH,
sika OXOrJIIOE CBOIM PEryJsiolymMmMm BrJIMBOM YCi
HanBaXNuBiLi chepu XNTTS | Oi9NbHOCTI Ntoan-
Hu [1, c. 21].

Knacudikauia npaB noanHM, gKa OCTaHHIM
yacoM Jepani 4acTiwe 3aCTOCOBYETbCHA MNpwu
aHanisi cMcTeM HauioHanbHOro 3akKOHOOAaBCTBA,
i 9Ky MW He MOXEMO OOINTK yBaro B MeXax
HaLWOro OoCnigXeHHs, € Ta, Wo Oyna 3anpono-
HoBaHa Kowicieto 3 npas ntognHm OOH. 3rigHo 3
HEK BCi NpaBa JANHN PO3NOAINAI0TbCS HA TPW
OCHOBHI rpynu: a) 3aranbHi Npasa i ceoboam nio-
OnHK; 6) 0oOaTKOBI MpaBa NANHY; B) crnevianb-
Hi Npasa NlguHU. 3P03yMmino, Wo neplia rpyna
rnpaB € HaNLWMPLLOIO, OCKISIbKA 11 KOHCTUTYIOOTh
BCi MpaBa, §Ki NOK/MKaHI rapaHTyBaTy JIIOOUHI
YMOBM A1 HOPMasibHOI CyCnifNibHOI iHTerpadii, a
TakoX 3a6e3neynTu piBHY TiaHICTb KOXHIiN 0COOi.
Jlo Hei noTpanunn BCi Npasa, siki BCTAHOBJ/IEHO
MixHapogHuM KOO4EeKCOM MPOo npasa SOVHMN, i
AIKi BKJIlOYalOTb B cebe, Hacamnepend, NpPaBo Ha
cBoboay Aii ocobu, npaBo Ha LinicHICTb ocobu,
MnpaBO Ha y4acTb Yy MPaBOBOMY MNPOLECi, €KO-
HOMIYHIi, coujafbHi, NONITUYHI i KYNbTYpPHI npa-
Ba. [lpyry rpyny «404aTtkoBuUX NpaB» CkjlagalTb
Ti npaea, aKki ocoba HabyBae, K 4YNeH MeBHOI
HaujoHaNbHOI, eTHIYHOI, peniriHoi abo niHreic-
TUYHOT MeHLUMH. 10 CyTi, BOHN BCTAHOBJIIOIOTLCS
CT. 27 MixxHapogHOro nakTy Mpo rPOMaasHChKI i
noNiTKUYHi Npasa. [1o OCTaHHLOI rpynu cnewjasnb-
HUX Npas., 3rigHoO 3 3anpornoHoBaHo Kowmiciet
MOLeno, BIAHOCATbCS NpaBa MiCUEBUX Hapo-
OiB Ta ix NpeacTaBHUKIB, WO 3adikcoBaHi B KOH-
BeHUuii MixkHapogHoi opranidauii npaui Ne 169 ta
Leknapauii npas micueBunx Hapogis [22, c. 87].

BucHoBKkM. Takmm 4YMHOM, POLOBE MOHATTH
«fpaBa JtoANHN» NOOINAETLCA HA BUAOBI MOHAT-
TS 32 PIBHUMU KPUTEPISIMU, | Pi3HI TEPMIHU BUKO-
PUCTOBYIOTLCA A9 creumdikauii uboro noHaT-
Ta. 3yCTpiYaeMo TepMiHU «npaBa», «CBOOOAN>,
«npaBa NII0ANHU», «MpaBa rPOMaasHUHA», «KOH-
CTUTYUIVHI NpaBa», «<OCHOBHI NpaBa» Ta iHLWUi.

Mpobnema knacudikauii KOHCTUTYLIAHNX
npae i cBOOOA € HaA3BMYANHO LUMPOKOIO Ta 6a-
ratorpaHHoO, i caMme TOMY B OPUAMYHIN Hayui
ICHYIOTb PIBHOMAaHITHI TOYKM 30pYy LWOJ0 iX rpy-
nyBaHHa. HeobxigHO 3a3HauYnTK, WO BCi Npaea i
cB0OOOAN HEeBiA’€EMHI OOVH Big, OAHOrO, B3aEMO-
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ayKoBUU BiCHUK XepPCOHCHKOTO Jep:KaBHOTO YHiBepCUTETY

MoB’A3aHi, a ToOMY ix KnacudgikaLis HOCUTb YMOB-
HUN xapakTep, TaKk 9K OgHe I Te came rnpaso
MOXe HanexaTu 00 OBOX i Oinblie knacudika-
LinHUX rpyn.

AHanis, BUB4EHHA KOHCTUTYLINHMX NpaB i CBO-
6o noanHM Mae nisHaBaJsibHe | 6besnocepenHbo
npaxkTuyHe 3Ha4vyeHHs. PisHOMaHIiTTa npas i CBO-
004, 0O3BONSE afekBaTHO PO3KPUTU iX EOHICTb,
BHYTPILUHI 3MiCT, B3BaEMO3YMOBJIEHICTb, PO/b Y
CYCNINIbHUX NpoLecax, 3Ha4eHHs B 3a40BOJIEHHI
XUTTEBMX MOTPED Ta iHTEPECIB KOXHOro iHOMBI-
Ja okpemo. 1o Toro X, npaBusibHa knacuoika-
Lis BaxnMBa Os BcebiyHOT po3pobKM nUTaHb ix
peanidauii, KOHKpeTM3auii Ta NigBuLLEeHHA edek-
TUBHOCTI BUMKOHAHHS NpPaBOrapaHTyumx OyHK-
Ui 3060B’A3aHUMKN KOMMETEHTHUMKN CcyO’ekTa-
MU. MpakTMYHOro 3Ha4eHHs Knacudikauis npas i
cBobo, HabyBae Npu po3poObLi, NPUAHATTI KOH-
CTUTYLIM Ta iHWNX 3aKOHIB OyOb-AKOi Aep>xaBu,
TOMY WO 34aTHa cnpuaty 3abe3nevyeHHIo noB-
HOTM i OBI'PYHTOBAHOCTI MNOCHIAOBHOCTI BUKNady
Takmx NpaeB y 3aKOHOAABCTBI.
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