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Yorczopoocvrozo micvkpaiionnozo cyoy

Po3rnsHyTo akTyanbHi npobnemmn KprMiHansHOro npaea i npouecy LLOAO CTBOPEHHS MEXaHi3My 3axucTy npas Ta 3a-
KOHHUX iHTEepeciB NOTEPNINOro, SKMN, Ha AyMKY aBTopa, HiKOnn He OTPUMYE MOBHOIO BifLLIKOAYBAHHS 3aMOAiIsSIHOI LLUKOAMN.
Bn3HaueHo 0cobnmMBOCTI NMTaHHSA 3MiH MigxoaiB 40 KpvMiHanbHOro CyqouMHCTBA, B pe3ynbTaTi SKoro NOBMHHI OyTu 3a6e3-
neYeHi He Tinbkn npaea i ceoboam 0cobu, Lo BYMHMMA 3M0YMH, a i NoTepninoro.

Knio4yoBi cnoBa: mexaHiam 3axX1CTy npaB Ta 3aKOHHWX iHTEpEeCiB, NOTEPNiNWIA, BIZHOBHE NpaBocyaas.

PaccmoTpeHbl akTyanbHble NpobnemMbl YrofioBHOMO npaea v Npouecca No Co3haHunio MexaHu3ma 3aluTbl NpaBe U 3a-
KOHHbIX MHTEPECOB NOTEPMEBLLENO, KOTOPbIA, MO MHEHUK aBTOPA, HUKOrAA HEe MOflyYaeT MOMHOro 3arnaxuBaHus npu-
YMHeHHoro Bpefa. OnpeaeneHsl 0COOEHHOCTM BOMPOCa M3MEHEHUI NMOAXOAO0B B YrOMOBHbIN CyAONPOM3BOACTBA, B pe-
3ynkTaTe KOTOPOro AOMkHbI ObiTb 0GecneyeHsbl He TONbKO NpaBa M cBoOOAbI NMLA, COBEPLUMBLLENO NPECTYNIIEHNE, HO U1
noTepnesLUEero.

KnioueBble cnoBa: MexaHuM3Mm 3aluTbl MpaB W 3aKOHHbIX WHTEPECOB, MOTEPMNEBLUNA, BOCCTAHOBUTENBHOE
npasocyague.

Actual problems of criminal law and procedure for establishing a mechanism to protect the rights and interests of the
victim, which, in our opinion, never gets full damage mitigation. The features of the issue of change approaches to criminal
justice in which must be provided not only the rights and freedoms of the person who committed the crime, but the victim.

Key words: mechanism of protection of rights and legitimate interests, victim, restorative justice.
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OnHiero 13 HalaKTyaJ bHINIUX MPOOIEM KPHMiHAIb-
HOTO TIpaBa i MPOIECy € CTBOPCHHS MEXaHI3My 3aXHUCTY
MpaB Ta IHTEPECIB MOTEPITIIOTO, SIKHH HIKOJIW HE OTPH-
My€ TIOBHOTO 3aIVIa/KYBaHHS 3arofisHol mkoau. Ha
Halry JyMKy, KapajlbHe MpaBoCymLis BUYepnayio ceode,
OCKIIBKM BOHO HE BiJTHOBJIIOE COIIalbHOI CIpaBEIIIH-
BOCTi CTOCOBHO MOTEPIILJIOTO.

Came TOMy BUHUKJIa HEOOXIHICTh 3MiH MiAXOAIB JI0
KprMiHaIbHOTO CYJJOYMHCTBA, B PE3YJIBTATI IKOTO TIOBU-
HH1 OyTH 3a0e31eyeHi He TiIbKU MpaBa i cBo001u 0cooH,
10 BYMHUIIA 3JI0YHH, a i MOTEPIILIOTO.

3a0e3neveHHs OalaHCy IHTEPECiB MPABOMOPYITHUKA
1 TIOTEPIIJIOr0 MOYE BHUPIIIUTH BiIHOBHE (PECTHTYIIIH-
He) npaBocys abo Memianis. OnHUM 13 3aBnanb «KoH-
Lenii BIOCKOHAJICHHS CyNiBHHUIITBA TSI YTBEPHKCHHS
CIPaBENIUBOTO Cy[y B YKpaiHi BIMOBIIHO 10 €Bpo-
NEHChKUX CTaHIapTiB», 3aTBepikeHol Ykazom [Ipesu-
nenra Ykpainu 10 tpasua 2006 p. € CTBOPEHHS MOXJIU-
BOCTEH Il PO3BUTKY aJIbTEPHATUBHUX (I103aCYIOBHX)
cnoco6iB po3B’s3anHs cropiB. [lependadanoch 3amnpo-
BaJDKEHHS TIO3UTUBHOTO JOCBiJly I€MOKpAaTMYHHUX AEp-
KaB IIOJ0 PECTUTYLIHHOTO IPABOCYIIS, SIKE ITOJISITac He
B HOKapaHHi oco0u, a y MPUMHPEHHI OOBHHYBAYESHOTO 1
HOTepmnoro 33 Y4aCTIO MOCEPE/HAKA (MezuaTopa) i/abo
y BIAIIKOIYBaHHI TOTEPIIJIOMY 3aBIaHO! MaTepiaabHOI
Ta MopasbHOI mKoau. CIoco00M BUPIIIEHHS IUX MPO-
OsieM Ha3BaHa Meialisa — JisIbHICTD HpO(beCiﬁHHX o-
CEPEHHKIB, SKi CTIPAMOBYIOTH YYaCHUKIB FOPHIUIHOTO
CTIOPY JI0 KOMIIPOMICY 1 BPETYJIIOBaHHS CIIOPY CAMOCTIH-
HO CaMHUMH YYaCHUKaMH.

Hactynmaum HOpMaTHBHO-TIPABOBUM aKTOM OyB Yka3
[Ipesunenta Ykpainu Bix 8 kBitHa 2008 p. «IIpo 3a-
TBep/uKeHHs1 KoHrenmii aepxaBHOT MOMITHKA Y cepi
KPUMiHAIBHOI IOCTHIIIT Ta 3a0€3MICUSHHS TIPaBOMOPSIIKY
B YKpaiHi», sKa nependavaa 3arpoBaKeHHS POy
npodarii Ta MPUMHUPEHHS, 1 30KpeMa PO3IIUPEHHS ce-
pHU 3acTOCYBaHHS BiTHOBHUX (IIPUMHPHUX) TIPOLICAYD
PO MPUMHUPEHHS OOBHHYBAYEHOTO 3 MOTEPIIITIM.

VY 11bOMY KOHTEKCTi CIiJl 3a3HAYUTH, IO BiJIHOBHE
MPaBOCYAS LIMPOKO 3acTocoByeThes sik B CIIIA, Tak
1 cepen €Bponeiicbkux kpaiH, a came: B Yexii, [Tonb-
i, benwrii, Benukiii bpuranii, ABcrpii, @innstHmii Ta
iH. JlocBim muxX KpaiH MiATBEPIKYE BHCOKY pe3yJbTa-
TUBHICTh MeJialii 3 TOYKH 30py BUKOHAHHS YTOA TIPO
MPUMHUPEHHS MIX TIOTEPIUIAM 1 00BUHYBaYE€HUM Ta T10-
TepeKeHHs BUMHEHHS HOBUX 3II04YHHIB. BiqHOBHE TIpa-
BOCYAZS IIUX TPOOJIeM, SIK HAroJOIIYIOTh JOCIiTHUKH,
YK€ TaBHO MEPEUIIIO HAI[IOHATIbHI KOPIOHH.

24 munas 2002 p. ExoHomiuHa i comianbHa Pana
OOH mnpwuiinsna pesomonito «IIpo OCHOBHI NpHHIM-
U TIPOrpaM BiTHOBHOTO MPABOCYIIS Y KPUMIHATIBHUX
CIpaBax», sKa PEKOMEHIYE BCIM KpalHaM pO3BHBATH
Ta BIPOBAKYBAaTH MPOTPaMH BiTHOBHOTO IIPABOCYIIS
B HallloHaJIbHE CymounHCTBO. Kpim 1poro, kpainu €C
3000B’SI3yBaJIUCh MPUIHATH 3aKOHH, sKi O 3a0e3meuy-
BaJIM TIPOBENCHHS IIOCEPENHUITBA B KPUMIHAJIBHUX
cnipaBax. Y 3a3HaueHiil pe3oJroIlil OKpeclieHI OCHOBHI
MIPUHIMIY 3IACHEHHST Mefialii, SK To: MoOpoBijIbHA
y4acTh y Tmporeci Menianii, 1 KoH(iAeHIIHHICTh, HeH-
TpaJII)HICTI) rnocepeHuKa (Memiaropa) Ta JOCTYIHICTb
Meaianii A7 CTOPiH TOMIO.

[TpoGnemam Meniarii IPUCBSIYEHI JOCTIKEHHS IPO-
BIJIHUX, SIK 3apyODLKHUX HAyKOBIB, Takux sik: MoHika
[Tnarex, Mapex Cad’sn, [. Ban Hecc, bepun Hlione-
MaH, Maptin Paiit, Ctypna @ank, Tak i BITYM3HSHUX —
B.T. Manspenko, B.B. 3emnsucekoi, [.A. Boiirtto-
ka, M.I. Xaspontoka, O.B. Tepenans, H.B. Hecropa,
10.B. baynina, O.M. bo6posa, T.O. XepyBiMoBa Ta iH.

[IpakTHKa €eBpONEeHChKUX KpalH CBIAUUTH, 1110 3aIpo-
Ba/DKCHHS Ta 3aCTOCYBaHHS Memiallii B KpHMiHATBHUX
crpaBax CIpsIMOBaHAa Ha TOAAJBINY JIEMOKPATHU3AIIII0
KpUMIHAIILHOI IOCTHIII{, CIIPOIIICHHS Ta BJOCKOHAJICHHS
KPUMIHAJILHOTO MPOLECY, MiABUIIEHHS AOBIpU 0 CyAY,
3a0e3reueH sl MpaB 1 3aKOHHUX 1HTEPECIB MOTEPIiIOro
Ta PO IaKTUKY 3II0YMHHOCTI.

JlocBin ux kpaiH minTBepmKye, mo monan 90% yxima-
JICHHX JIOTOBOPIB 3a pe3ysibTaTaMK Meialii 0yJio BUKOHA-
HO, a 6i3bK0 80% MPaBOMOPYIITHUKIB, SIKi Opai y9acTh
y BITHOBHUX TIPOLIEYpaX, HE BUNHSIA HOBHX 3JIOUHHIB.

Ha »xanp, Hama BIiTYN3HSIHA MPAKTHKAa HEMA€E TaKUX
pe3yabTaTiB BUKOHAHHS PIillIeHb CY/iB Ta IEPEBUXOBAH-
HSl TIPAaBONOPYIIHMKIB. 3a JaHuMH BepxoBHOro Cymy
Vkpainu B 2013 p. cymamu 3aKpuUTO IPOBAIKEHHS 3a
MPUMHUPEHHSM OOBHHYBAaUY€HOTO 3 TOTEPIiIUM CTOCOB-
HO 7,6 THC 0ci0 abo 33,5% cmpaB, y SIKUX 3aKpUTO TPO-
BaJpKEHHs. SIK 11e BIUIMHYJIO Ha MONepeIKeHHs BUNHEH-
HSl HOBHX 3JI0YHHIB HEBIZIOMO.

BigHoBHE mpaBocyas, 6a3yeThCs Ha iIesX TPHUMH-
PEHHSI MOTEPIIIOro i3 OOBHHYBAaYCHHM, MPUITHHCHHS
caMoro KOH(UIIKTY IUISIXOM B3a€EMHOTO BHOA4YCHHs, Ka-
STTS Y BAMHEHOMY, YCBIJOMJICHHS FOPUIMYHOI BiIMOBI-
JATBHOCT1 32 CKOEHUH 3II0YMH 1 000B’SI3KYy BiIIKOMY-
BaHHS HAHECEHOI moTepniioMy (Gi3maHO1, MOpaIbHOI Ta
MarepianbHOI MIKOAH.

Menianiss ab0 TPUMHPEHHS CTOPIH y KPHUMiHaJb-
HOMY IIPOLIECI, 3a0XOUYETbCA 3aBAsKU PexkoMeHparii
Ne RL99/19, npwmitnasriit Komiterom Minictpie Pangu
€ponu 15 Bepecus 1999 p., mpoekty pesomrorii Exo-
HOMIYHOI 1 comianbHoi Pagm OOH pexomeH0BaHOTO
KOMICIETO 3 TIOTIEPE/PKEHHS 37I0YHHIB Ta KPUMIHATHBHOMY
cynouuHcTBY («OCHOBHI IPUHITUITH IPOTPaM BiTHOBHO-
TO MPAaBOCYAJIS B KPUMIHAIBHUX CIIPABaX»).

Pexomennyerbest nexinbpka Mmoaenei (hopm) BiTHOB-
HOTO NPABOCY/IS, 30KpeMa:

1) mporpamy NpUMHPEHHS MOTEPHIAMX 1 MPaBOMHO-
PYUIHHKIB («Meiatis», «IOCepeIHHIITBOY, «KOH(pEpEH-
1ii )KepTB 1 IPaBOMOPYILIHUKIBY);

2) ciMeliHi KOH(pEePEHIIii;

3) «xona mpaBoCyaIs».

[lepma — e HAWOUTBIIT PO3MOBCIOKEHA MOJICID Y
€Bporri, sika HA3UBAETBCA Meiallis. Memiarist y Kpumi-
HAJIBHUX CIpaBax — Ie MPOoIec MOIIYKy 70 a0o I 9ac
KPUMiHAJIFHOTO ITPOIIECY B3a€MONPUITHATHOTO PillICHHS
MDK HOTEPIUINM Ta MiJ03pIoBaHNM (0OBHHYBAYCHNM)
3a MOCEPEIHUIITBOM KOMIIETEHTHOT 0cO0M — MeiaTopa.

OTxe, MemiaTopchbka JisIbHICTh — He3aJeXHa TOo-
CepeIHMIIbKA JiSUTbHICTh OO0 CHPUSHHS CTOPOHAM
KOHQIIKTY (cropy) y #oro BHpilIeHHI Ta/ab0 YCYHEHHI
CIPUYUHEHOT KOH(IIIKTOM IIKOMIH.

Y HayKoBHX KOJIaX IHCKYTYIOTBCSI MUTAHHS: SIKi
areHTCTBa, opraHizarii un (Gi3uuHi 0COOH MOXYTh TPO-
BOJMTH MPOTPaMy IPUMHUPEHHS?
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Ha mamr momissn, memiamito HE MOXYTH ITPOBOIH-
TH JIepPKaBHI CTPYKTYpH, OCKUIBKH HIBEIFOIOTHCS caMmi
MIPUHIMITA 3IACHEHHS MeJiallii, a came: He3aJIeKHOCTI,
HEHTPaITLHOCTI, TOJIPAHTHOCTI MejtiaTopa Ta KoH(iaeH-
mifHOCTI 1HpOpMAIIi IoI0 Meiallii, a OTKe TyOUThCs
JKUBUH 3B’SI30K CaMe 3 TPOMAJIOI0, 10 € BaXKJIMBUM JUIS
peabimiTariii Ta BUIpaBieHHS paBonopymHuka. Y Kana-
Ji Ta B AHDIII (QyHKIT TPOBEAEHHS MPOrpaM MOKJIaia-
I0Th Ha TPOMAJIChKi OpraHi3alii, Ije MOXyTb OyTH CITyk0u
mpo0ariii, Cy0Bi BUXOBarTeli. Y HalllUX peajisix MeiaTo-
poMm Moke OyTH K (pisuyHa ocoba, Tak i mpuBaTHa Op-
raHizailisi, ki MOBHHHI MPOWTH CHEIiaIbHY MiATOTOBKY,
iH(pOpMAIIisS TIPO SKUX BHOCHUTHCS JIO BiAMOBiHOTO Pee-
cTpy. 3 M Oe3IocepeTHBO OB’ sI3aHe 1 MUTAHHS OIUIaTH
HaJlaHUX MOCHyT. Ha Hamry gyMKy, po3Mip BHHArOpoau 3a
HaJaHy TOCIYTY Ta BiIIIKOAYBaHHS BUTPAT, 3iHCHEHNX
3 METOIO IIJATOTOBKH Ta MPOBEICHHS MeJiarlii, MOBUHHI
nependadaTuCh YroJoko Mpo ii MIPOBEACHHS.

Hactynnoio ¢opmoio BigHOBHOTO MpaBOCYIAs, sSKa
IIMPOKO 3aCTOCOBYeThcs B ABcTpii 1 Hogilt 3emannii
€ «cimeliHa koH(pepeHwlis». Y Hil OepyTh y4acTb He
JIUILIE TOTePIUINHN 1 TPaBONOPYIIHHUK, ajle i 4ieHH ciM’1
MIPaBOMOPYLIHKUKA, COLIaIbHUH MpaliBHUK, APY3i, yUu-
Tei, mpamiBHUK moinii. [Ticis oOroBopeHHs BCiX MU-
TaHb MPUMHUPEHHS, TPUIMAETHCST KOJICKTHBHE PIllICHHS.
OCHOBHOIO 03HAKOIO TAaKWX TPOrpaM € (axT Iepemadi
MMOBHOBAXCHB 1010 BUHECCHHS PIIICHHS TIPO HACIIIKH
MIPaBOTMOPYIICHHS CAMUM CTOPOHAM — KEPTBI 1 3JI0UHH-
mro, ponuHi 1 rpomai. [lpuiiHATe HUMH pilIeHHS 3a-
TBEP/UKYETHCS CYIICHO.

HacTymHoro Mozesio npoueaypy NpUMHPEHHS € 3a-
CTOCYBaHHS «KOJIa ITPABOCYAJIS», sIKa aKTUBHO BUKOPHC-
toByeThesi B Kanani. CyTHicTh ii momnsirae B 3aimydyeHHi
BEJIMKOT KIIBKOCT1 YYaCHUKIB BITHOBHOTO TIPaBOCY/IS.

Bkazana Moziels nepeadadae MOXKIIMBICTb 3aTyYUTH JI0
LBOTO TpoLecy OyIb-Koro wieHa rpomaau. Came Le Kojo
YYaCHHUKIB OOrOBOPIOE BCI MUTAHHS MPUMHPEHHS, TTOKH
YYaCHHUKH AUCKYCIi IPHIITY T 10 Y3TOIKEHOTO PIllIeHHS.

TpuBasicTh mpoueaypu Meaialii He MOBHHHA Tiepe-
BHIIYBaTH | MicSIIb.

[IpoanasizyBaBIIM OCHOBHI MOJIEJI BiJTHOBHOTO TIpa-
BOCYAJS B iHO3EMHHX JCpKaBax, € HEOOXiJHICTh poO3-
DISIHYTH THATAHHS PO CTaH Ta MEPCICKTUBU BIIPOBa-
JUKCHHS TAKOTO IHCTUTYTY B YKpaiHi.

Y paasHCBKHI mepiof 1 MPOTSArOM AOBIOTO 4acy
HE3aJIe)KHOCTI YKpalHM NPUMHUpPEHHs (Meaiauis) 3 1o-
TEPIUIAM SK MiJCTaBa 3aKPUTTS KPUMIHAIBHOI CIIPaBH
nependavaiocss JUIIE KPUMiHATBHO-TIPOLECYAIbHIM
KOZEKCOM YKpaiHU BiJIHOCHO CIpaB IPHUBATHOTO OOBU-
HyBaueHHs. CHTYyaIlis CyTTE€BO 3MIHMWIACH JIWIIC 3 TPH-
vHaTTaM S5 kBiTHa 2001 p. KpuminaneHoro Komekcy
YKkpaiHu, HOPMH SIKOTO CTBOPIOIOTH NEPEAYMOBH JUIS
3aCTOCYBaHHS MPUMHUPEHHS MK MMOTEPIUIUM Ta OOBH-
HYBauCHUM.

Uunanit KpumMinaneHUH komekc Ykpainum (mami —
KK) nepenbauae HOpMH, IO CTOCYIOTHCSI TPUMHUPEHHS
OOBHHYBAYEHOTO 3 MOTEPIUINM 1 HACTI/IKIB TAKOTO TPH-
MUPEHHS, Yy CIpaBax sIK MyOJIiYHOro, TaK i MPUBATHOTO
oOBuHYyBaueHHs. Tak, nonoxeHHsMU cT. 45 KK Ykpainu
nepen0avyaeTbesl 3BUIBHCHHS BiJl KPUMIHAJIBHOL BifIIO-
BIJIAJIBHOCTI y 3B’s3KY 3 JIiHOBUM KastTsaM. [Ipu 1ibomy

ocoba Mae OyTH TakOIO, 1[0 BYMHIIIA 3II0UHH YIEpIe, a
37109MH Ma€ OyTH HEBEIHKOi TsHKKOCTI. [ooBHE — 0coba
MOBMHHA IIUPO KASTHCS Y BUMHCHHI 3JI0YMHY, aKTHBHO
CIIPUATH HOTO PO3KPHUTTIO, & TAKOXK MOBHICTIO BiJIIIKO-
JTyBaTH 3aBJaHi 30UTKHA a00 YCYHYTH 3aIo/lisHy IIKOY.
Crarts 46 KK Ykpaian npsiMmo nependadae 3BiTbHCHHS
00BHHYBA4YEHOTO BiJl KPUMIHAJIBHOI BiIIOBIAATBHOCTI Y
3B’s13Ky 3 MPUMHUPEHHSIM BUHHOTO 3 TioTeprianm. Cyaus
TAaKOX MOXE BPaxyBaTH JOOPOBIIbHE BifIIKOTyBaHHS
3aBIaHOr0 30MTKY a00 YCYHEHHs 3aIOJisSTHOT IIKOIH SIK
0o0cTaBUHY, 110 NOM’SKIIyE MOKApaHHS MiJ 4ac BUHE-
ceHHs BUpPOKY (1. 2 u.l ct. 66 KK Ykpainu) abo npu-
3HAUUTH OLIBII M’SIKE TOKapaHHs, HDK IependadyeHo
3aKOHOM 32 BUMHEHHSI OCOOJIMBO TSDKKOTO, TSDKKOTO 200
cepeHboi TshKKocTi 3nounHy (cT. 69 KK Ykpainm).

L craTTsa € 3aKkpiluieHHsIM THCTHTYTY Memiarii, sK
aJBTEPHATHBHOTO CIOCO0Y BPETYITIOBAHHS KPHMiHAJb-
HO-TIPAaBOBUX KOH(IIIKTIB, B OCHOBY SKOTO ITOKJIAJICHO
MOCEPEIHUITBO Yy MpUMHpPEHHi cTopiH. [Ipu mboMy oco-
0a mae OyTH Takoro, 10 BYMHUIIA 3JI0YHH YIIepIIIe, a 3J10-
9UH Ma€ OyTH HeBeNHKoi TshkkocTi. KpiM Toro, BUHHMN
000B’S13KOBO TTOBHHEH NMPUMHPHUTHUCS 3 MOTEPILIUM Ta
BiJIIKOYBaTH 3aBJaHi 30UTKU a00 YCyHYTH 3alloisHY
mkoxy. Jlo TOro K ImiJ MPUMUPEHHSIM PO3YMI€ThCS JO0-
CSITHEHHS YTOMH, sIKa (pIKCy€e MPUMHUPEHHS ITOTEPITLIOTO
Ta 0OBHHYBAYCHOTO 1 Ty OOCTaBHHY, IO MOTEPITUTHI HE
3arepevye MpPOTH 3BUTBHEHHS BUHHOTO BiJl KPHMiHAJb-
HOi BimmoBimagbHOCTI. MDakT TPUMHUPEHHS TOTpeOye
BiJINIOBITHOTO MPOIECYATBHOTO 3aKPIIUICHHsS] B Marepi-
ajax cnpaBd. SIKk BOA4aeThCs, MeIiallisi Mae CBOIM Ha-
CITIJTKOM IPUMUPEHHSI TOTEPIIIJIOro Ta OOBHHYBAYEHOTO.

JloOpoBiIbHE BiAIIKOAYBaHHA 3aBAaHOTO 30HMTKY
a00 yCyHEHHS 3alOAisIHOT KoM, 3riAHO 1. 2 cT. 66 KK
VYkpainu, € 00CTaBHHOIO, sIKa [TOM’SIKIITY€ TIOKapaHHSI.

Kpim Toro, gactuna 2 ct. 66 KK Ykpainu nependa-
Yae, 0 MPU MPU3HAYCHHI TOKApaHHs CyI MOXE BHU3HA-
TH TaKUMH, 110 HOTO ITOM’SIKIIYOTh, 1 1HIIT 00CTaBHHH,
He 3aKpiruieH] B 3a3Ha4YeHii ctarti. Takoro 00CTaBUHOO
MOXe OyTH, 30KpeMa, IPUMUPECHHS IMOTEPIIIOro Ta 00-
BHHYBAYCHOTO Y CIpaBax Mpo 3JIOYUHH TsDKYI, HIXK 3J10-
YHHU HEBEIUKOI TSHKKOCTI.

Sx Oaynmo, YMHHE KpHMiHaJIbHE 3aKOHOJABCTBO
VYkpalHu MiCTUTh TIOJIOKEHHS JIJISl 3aCTOCYBAHHS B1JIHOB-
HOTO IIPaBOCYA 1 1€ JIUIIE MEePIINi KPOK y HamlpsIMi 3a-
MPOBA/KEHHS IbOTO MEXaHi3My. SICKpaBUM MPUKIAI0M
ajanTarlii 3aKOHO/IaBCTBAa YKpaiHu /10 €BPOIEHCHKOTO €
npuiiHATTS 13 kBiTHS 2012 p. HOBOro KpuminanbHOTO
mpouecyanbHOro kogekcy Ykpainu (maini — KIIK).

Crarrero 468 11bOT0 KOIEKCY B KPHMiHAIEHOMY IIPO-
Ba/DKCHHI mepen0adeHo yKIagaHHsI YTOAHW MpO MPHMH-
PEHHSI MK MOTEPIUIUM 1 TiA03proBaHKM ab0 OOBUHY-
BAYCHUM.

VYroma npo NpuMHUpEHHsI MOXe OyTH YKJIa/IeHa 3a iHi-
[[IaTHBOIO TIOTEPITIJIOTO, ITiI03PIOBAHOTO a00 0OBHHYBA-
YEHOTO.

JIOMOBIIEHOCTI CTOCOBHO YrOAWM MPO TPUMHUPEHHS
MOXYTb MPOBOAUTUCS CAMOCTIHHO MOTEPHIAMM 1 Mif-
O3pIOBAaHMM YU OOBHHYBAaYCHHM, 3aXUCHHKOM 1 Mpe[-
CTaBHMKOM a00 3a JOIOMOTOIO 1HIIIOT 0COOH, OTOMKe-
HOi CTOPOHAMH KPUMIHAJIBHOTO INPOBAKCHHS (KpiM
CJTITYOTO MPOKYpopa ado cyii).

112



HayxkoBwii BicHUK Y KropoJIChKOTO HalliOHAJILHOTO yHiBepcuTety, 2014

VYromga mpo TPUMHPEHHS MK MOTEPIUTIM Ta Mij-
03pIOBaHAM YU 0OBHHYBAaYCHUM MOXKE OyTH YKIaJcHA Y
MPOBAKEHHI M0JI0 KPUMIHAIBHUX MPOCTYIIKIB, 3JI0YH-
HIB HEBEJIMKOT UM CEpeIHhOI TSHIKKOCTI Ta Y KPUMIiHAIb-
HOMY HPOBAKeHHI Y ()OpPMi IPHUBATHOTO OOBHHYBAUCH-
Hs1. ToOTO 3akOHOJABEIh OOMEKHB KOJIO CIIPaB, Y SIKUX
MOJXKE€ 3aCTOCOBYBaTHCS NpUMHUpEHHs. Hampuknanm, y
@panii Ta B IESKUX 1HIIUX €BPONEHCHKUX KpaiHax Bif-
CYTHI1 IOpUAMYHI OOMEXKEHHS OO0 3aCTOCYBaHHS Me-
miamii. My MOBHICTIO IMOAUISIEMO IIO3UIII0 ITOILCHKOIO
3aKOHOMABIIS, SIKUH JTO3BOJIMB 3aCTOCYBAHHS Meiallil B
TUX KPHMIHAJIBHHUX CIIPaBaXx, IO IMepeadavaroTh MaKCH-
MaJIlbHE TIOKapaHHs Y BUJI N030aBJICHHS BOJI Ha CTPOK
JIO T1’SITH POKIB.

VYkIaieHHs yroJiy PO MIPUMHUPEHHS MOXe iHIIiFOBa-
TUCS B OyJIb-SIKHII MOMEHT TIiCIIsl TTOBIIOMJICHHSI 0C001
PO TiI03pY, 10 BUXOAY CYAY JI0 Hapaadol KIMHATH IS
YXBaJICHHSI BUPOKY.

I3 3MmicTy yromu mpo NpUMHUPEHHS HEOOXiAHO BH-
OKPEMUTH iCTOTHI i1 yMOBH, a came po3Mip LIKOIH, 3a-
BIAHOI KPUMiHAIEHUM MPABOMOPYUICHHSM, CTPOK ii
BiJIIIKOMYBAaHHS, MEPENiK Iii, sAKi IMiTO3PIOBAaHUHA YH
OOBUHYBa4YCHHUH 3000B’s3aHI BUNHUTH HA KOPUCTH II0-
Tepninoro CTPOK X BUMHEHHS, Y3TOKSHHS TOKapaHHs
HpaBOBl HACII/IKM YKJIaJCHHS Ta 3aTBEPIUKCHHS YTOLIH,
HaCJiAKK {1 HeBUKOHAHHA. YToza CKpmJnoeTLc;l i Au-
caMH CTOpiH. SIKIIo yroam AOCATHYTO TiJ 4ac JOCYIIO-
BOTO PO3CIiAyBaHHS, OOBHHYBAIbHUHM aKT 3 MiAmuca-
HOIO CTOPOHAMHU YTOZ00 HEBIAKIAAHO HAJCUIAETHCS JI0
CyIly, a SIKIIIO YTOJH JOCSTHYTO IiJ Yac CyI0BOTO MPO-
B DKCHHSI, CyNl HEBIIKIIATHO 3YIIHHSIE TIPOBEICHHS MIPO-
LEeCYaIbHUX [iil 1 HEPEXOMUTh J0 PO3IVISIY YTOIH.

SIKIIO Cyx MepeKOHAEThCS, IO yroaa MOKe OyTH 3a-
TBEPKCHA, BiH YXBAJIIO€ BHPOK, SIKUM 3aTBEPIKY€E YTO-
Jly 1 IpU3HAYa€e Y3rOKCHY CTOPOHAMH Mipy ITOKapaHHsI.

VY pazi HeBUKOHAHHSI YTOIM PO IPUMHUPEHHS, TIOTEP-
MW 99 TPOKYPOP MAIOTh MPABO 3BEPHYTHUCS 10 CYIY,
SKWId 3aTBEPJIMB TaKy Yrojy, 3 KJIOIOTaHHSM MpO CKa-
cyBaHHS BUPOKY. KitomoTanHs mpo ckacyBaHHS BUPOKY,
SIKUM 3aTBEpPJPKEHA yrofia, Moxe OyTH MOIaHO MPOTATOM
BCTAHOBJICHUX 3aKOHOM CTPOKIB JaBHOCTI MPUTATHEHHS
JIO KpUMIHAJIBHOI BiJIOBIAAIBHOCTI 32 BYMHEHHS BiJIITO-
BiJTHOTO KPHMIHAJIEHOTO IIPAaBOIIOPYIIICHHS.

3akoHO/AaBelb Mepe0aunB MEeBHI rapaHTii Bij 3J10-
BXKHMBaHHS y c(epi BiTHOBHOTO mMpaBocymis. Tak, cyn
3000B’s13aHUI IEPEKOHATUCS B CYJIOBOMY 3aCiIaHHI, 110
VKJIaJIeHHsI YTOAW CTOPOHAMH € JTOOPOBITBHUM, TOOTO
HE € HACJIJIKOM 3aCTOCYBaHHS HACHIIbCTBA, MPUMYCY,
norpo3 abo HACIHiJKOM OOIISHOK YW Aii Oynb-sSKUX 1H-
mux o0CTaBWH, HIXK Ti, mo mependadeni B yromi. Jis
3aCTOCYBaHHS JOOPOBUIBHOCTI YKJIAJCHHS YTOAU Y BU-
najKy HeoOX1IHOCTI, Cy/] Ma€ MpaBo BUTPeOyBaTH HEOO-
xigHi fokymeHTH. ['apanTiero Takox € 4. 7 ct. 474 KIIK
VYKpainu, y SKiii MICTHTBCS MEPENTiK YMOB 32 SKHX CYJI
BIIMOBJISIE B 3aTBepDKeHHI yroau. OIHIERO 13 TapaHTii
€ Takox cT. 65 KIIK VYkpainu, 3rigHo sikoi ocobwu, siKi
Opayi yJacTh YKIIQJICHHI Ta BUKOHAHHI YTOIH TPO MPH-
MHUpEHHS B KPUMiHAJIHHOMY NPOBA/DKECHHI, HE MOXYTb
OyTH TOTIMTaHI SK CBIJIKH, — TIPO OOCTaBHHH, SKi CTAIN
M BioMi y 3B’SI3Ky 3 YYAaCTIO B YKJIQJICHHI Ta BUKOHAHHI
YTOMIY PO TPUMUPEHHSL.

JlocaiaKkeHHs BKa3aHOTO MUTAHHS BHSBUIIO IIJTHH
psia npobrieM y 3ampoBaKEHHI Mefiarii, ki morpe-
OYIOTh PO3pOOKH Ta MPUKHSITTS CIIEI[1aIbBHOTO 3aKOHY
VYikpainu «IIpo meniaiito», BHECEHHS Ha3piauX A0IO-
BHEHb 110 YMHHUX KpuMiHAIBHOTO KOJCKCY YKpaiHu
Ta KprMiHampHOTO MPOIECYaTbHOTO KOIEKCy YKpai-
HU.

30KpeMa, BU3HAUCHHS KOJIa KPUMiHABHHUX CIIPaB, Y
SKHX MOYKE 3/[IICHIOBATHCH BiJTHOBHE MPAaBOCYJIIs, CTa-
TyCcy Meniaropa, MpOLEAYypH Meiallii, BCTAHOBICHHS
CTPOKY NpPOLEAYpPU HNPUMHUPCHHS, 3aKPIiIJICHHS NpaB i
000B’sI3KiB SIK CaMOr0 MeJiaTopa, TaK 1 CTOpiH Meiarlii,
MPUHLMIIB 3AiMCHEHHs Meaianii (100poBiibHA y4acTb,
PIBHICTH CTOpiH, iX CaMOBU3HAYCHHS, HE3AJICKHICTH,
HEUTPaJIbHICTh, KOH(IACHIIWHICTD, TOJCPAHTHICTD, He-
3aJIXKHICTh) TOIIO.

[pakTHka kpain €BpOCOIO3y CBITUUTH, IO BIPOBa-
JOKCHHS Ta 3M1MCHEHHS Meiallil B KpUMiHATBHHUX CIpa-
BaX CIIPsIMOBAHA HA PO3B’SI3aHHS YHCICHHUX IPOOICM:

1) peopmyBaHHS KpUMIHAIBLHOT FOCTHIIIT;

2) BIPOBAKCHHS MPOIIETYPH Ipodarii;

3) rymanizariii Ta 1eMOKpaTH3allii MPaBoBOi CUCTEMHU;

4) crpolIeHHs KpUMIHAIBHOTO MPOIIECY;

5) AOCTYITHOCTI IPaBOCYII;

6) MIABUINECHHS PIiBHS JOBIpHU Ta MOBaru rpoMajisiH
IO CYAY, IPaBOOXOPOHHUX OPTaHiB;

7) 3a0e3MeveHHs MpaB i 3aKOHHUX 1HTEPECIB MoTep-
TJIOTO Ta MPaBOMOPYIIHUKA,;

8) mpoGiTaKTHKK 3JIOYMHHOCTI T4 YHHKHECHHS II0-
JIANBINOI KpUMiHAMI3aIii 0ci0, M0 BUMHHUIN 3JI0YHH Y
MICIISIX TI030aBIIEHHS BOJII;

9) poszmmpeHHs cepu 3acCTOCYBaHHS BiTHOBHHUX
(MPUMHUPHUX) MPOLIEAYP TOLIO.

3 omIsiy Ha NMPUBEAEHE € BCi OOIPYHTOBAHI MiJCTa-
BU JIOTIOBHUTH YWHHUM KpuMmiHanbHuil mpouecyanbHUi
KoZIeKC YKpaiHM HACTYITHUMU TOJOKEHHIMMU:

1. Crartio 3 KIIK Ykpainu «BusHaueHHs OCHOBHHUX
tepmiHiB Kogekcy» myHkrom 27: «Memianist — 11e mpo-
1ec, y SIKOMY TOTEpITIIHM, MiJ03pIOBaHUil Yl OOBHHY-
BaueHMI 3a BIIACHOIO 3TOZOK0 1 332 JOIIOMOTOK) TPEThOT
CTOPOHU MeJiaTopa, OCATal0Th 3TO/IN MO0 BiIIIKOTY-
BaHHS IIKOJIU Ta IPUMHUPEHHS MK coboro. Memiatop —
e (i3udHa Yu IpUNYHA 0co0a, sKa JOIoMarae Imo-
TEpPILIOMY, MiJ03PI0BAHOMY T4 OOBUHYBaYCHOMY JIOCST-
HYTH 3TOAM IIOJO0 BiALIKOMYBAaHHS 3aBIAHOI LIKOAU Ta
MIPUMHUPEHHS MK COO0I0».

2. Crartio 469 KIIK Vkpainu m. 1: «iHil{irOBaHHS
Ta YKJIaIaHHS yrOIW» BHKJIACTH B HACTYIHIN pENaKIIii:
«¥Yroma mpo MpUMHUPEHHS MOke OyTH yKIIaJeHa 3a iHi-
IaTHBOIO TIOTEPITIIIOTO, IiI03PIOBAHOTO a00 OOBHHYBA-
9geHoro. JJOMOBICHOCTI IIONO YTOAH MPO MPUMHUPCHHS
MOXYTh MPOBOIUTHCS CAMOCTIHHO TMOTEPHiANM 1 Imif-
O3pIOBAaHMM YM OOBHHYBAYCHHM, 3aXHCHHKOM 1 Tpen-
CTaBHUKOM a00 3a JIOMOMOTO0 1HIII01 0coOu — MeniaTopa
MOTO/KEHOT CTOPOHAMH KPUMIHAIBHOTO MPOBAIKEHHS
(KpiM c1iI90ro, MpoKypopa ado Cyai)».

3. Crartio 46 KK Vkpainu BUKIacTH B Takii pe-
nakiii: «Crarts 46. 3BUIbHEHHS BiJl KPUMIHAIBHOT BiJl-
MOBIATBHOCT] Y 3B 513Ky 3 NPUMHPCHHSIM BHHHOTO 3
norepmiyuM. Ocoba, sKa BUYMHWIIA 3JI0YHMH 32 SKHU Tie-
pendavyaeThcsi MaKCUMallbHE TIOKAPaHHS y BUJII T1030aB-
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JICHHSI BOJII HA CTPOK JIO T’SITH POKIB 3BUIBLHSETHCS BiJ
KpUMIHAJIBHOT BiJIIOBIIATBHOCTI Ha Ti/ICTaBI YIOIHU PO
MPUMUPEHHS MIX TOTEPIUIMM Ta IiJIO3PIOBAHUM YH
0OBHHYBa4YE€HUM Ta TOBHO BIJIIIKOIyBasia 3aBIaHi HEIO
30UTKH a00 yCyHYIa 3alOisTHY IIKOIY»;

4. JlonoBuutn ImaBy 35 «KpuminaiabHe mpoBa-
JokeHHs Ha miactasi yrog» KIIK Ykpainm HactymHOIO
crarrero 468-1.: «Y X011 KpUMIHATIBHOTO MPOBAHKCHHS
MIPOKYPOp, & TAaKMK CIHIMIuMi Cymisl, cyaas abo cym 3a
BJIACHOIO 1HIIIATUBOIO Ta 32 3rOJIOI0 IT1I03PIOBAHOTO YK

O0OBUHYBAYEHOTO 1 IIOTEPITLIIOT0 MOYKE HAIIPaBUTH CIIpa-
BY JIO Oprasi3arlii, yctaHOBH a00 IPUBATHOTO MeliaTopa
3 METOFO ITPOBEJICHHS MPOIETYPH MEiallii MixK ITOTepIi-
JIMM, TTiZI03PIOBaHUM 41 00BHHYBaueHNM. CTpoK ii 31iH-
CHEHHS — OJUH MICALBY.

5. ITynkrom 3 ct. 469 KIIK: «3. Yrozna npo npumu-
PEHHS MK MOTEPIITNM Ta Mi103PIOBAaHUM Y1 OOBUHYBa-
YeHUM MOXe OyTH yKJaJieHa y POBaKEeHH1 1010 3J10-
YHHIB, SKi HepeadayaroTb MaKCHMalbHE 030aBICHHS
BOJIi HA CTPOK IO I’ SITH POKIBY.
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