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BCTYNHE CNOBO

BcTaHOBJNIEHHST KaTeropii KpUMMiHAJIBHOTO MpPaBONOPYUIEHHS (3J10-
YMHY Ta NPOCTYNKY) Ta HEOOXiIHICTH HAayKOBOTO MOMIYKY Y JOCJIil-
XKE€HHI LIbOTO MUTAHHS OOYMOBJIEHI SIK 30BHILIHIMH, TaK ¥ BHYTPpIlll-
HiMH oOCTaBUHAMHM PO3BUTKY NMpPaBOBOi cHUcTeMH. JlO BHYTpIllIHiX
CHUCTEMHO-TIPABOBUX MEPEAYMOB MOXHa BiAHECTH NMUTAHHS HaaMip-
HOI KpHMiHaji3alii, a 10 30BHIlIHIX — TMO3UTHBHHUH JOCBiI KpaiH
€ponyu moao audepeHHiallii KPUMiHAJIBHOTO MPaBONOPYLIEHHS Ha
JIeKiIbKa BUIIB.

¥ [4KOCTi LIEHTPAJIbLHOTO CTPHXXHEBOTO €JIEMEHTa TEOPETHYHOI MO-
neni KpuMiHaibHOro Komekcy YKpaiHM BUEHHMMH BBOOUTHLCS KOHLIENT
«KPUMiHaJIbLHOTO MpPaBOMNOpPYLIEHHS», III0 Ma€ 06 ’€NHYBAaTH KpHMi-
HaJIbHI NPOCTYNKHU Ta 3J0YMHH. [3 mo3uitii MeTomoaorii IpuIndHOT
Hayku caMe KK VYkpaiHM Mae BH3HAYaTH, AKi CYyCHiJIbHO Hebe3-
MeYyHi JiSHHSA € KPUMiHANbHUMHU NPABONOPYLIEHHAMH (3JIOYHHAMU
a060 KpUMiHaJBHUMM NMPOCTYNKAMM) Ta fAKi NMOKapaHHA, iHIII 3ax0-
IU KPHMiHAJIbHO-NIPABOBOrO BIUJIMBY 3aCTOCOBYIOThCSI JO OCi0, L0
ix BupHmIK. IligcTaBolo KpUMiHANIBHOI BilNMOBiZaJbHOCTI Mae OyTH
BUMHEHHA 0CO0O0I0 CYCNUJIBHO HeOe3NMeyHOro MisHHA, SIKE MIiCTUTh
CKJIaJ, KPUMiIHAILHOTO MPaBONOPYIIEHHS, NMepeabadyeHOro 3aKOHOM.

Takuit miaxio, H1O3BOJUTH 3AUTHLIATH Y CHJIi yCi momnepenHi Hanpa-
LIOBAHHA y Tajly3i KpUMiHaJIBHO-TNPAaBOBOI JOIMaTHKH. 3 LIbOTO NpH-
BOAY TEKCT JIEKLIHHOro Kypcy «3aKoH, 3JI0YMH, BiANOBifaJbHICTb»
BiloOpaXky€ LEHTPAJbHi MO3MIIil OJEChKOI LIKOJH MpaBa Ha MpPe/(MET
peryJsuii KpMMiHaJlbHO-NIPAaBOBUX BiIHOCHH. Bizomo, mo GiabiiicTn
aBTOPiB BU3HAIOThb HeoOXigHicTh po3pobku okpemux KK Vkpainm Ta
Konekcy npo KpuMiHaabHi npoctynku. Jesiki ¢axiBli cTBEpIXYIOTh
NMpo HeOoOXiAHICTh BUIiNIEHHS NBOX KHUr y Ocobnusiit yactuni KK
(Kuuru npo 3no4dHM Ta KHUIHM 1o KpuMiHaibHi npocTynku). Oc-
TaHHS MOJENb BiIMOBIIHO iCHYE y 3axoHOAaBCTBI PpaHulii, PymyHii.
Hinxin naykosuiB HY «Onecbka opuadyHa akageMisi» 3 TOYKH 30Dy
3aKOHOHABYOI TEXHIKH € MU0 IHIIMM, — MPONOHYETHLCA 30epexeH-
H4 noriku nobdynosu KK VYkpainu, suginaiouu B OcoOnuBiil yacTHHI
OCHOBHI CKJIal¥ KpUMiHaJbHUX MPaBOMOPYLIEHb Y SKOCTI MPOCTYII-
KiB. BBaxaeTbcsi, 1110 caMe Take GauyeHHs1 TpaHcdoOpMallii 3TOYUHIB
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HEBEJIMKOI TSAXKOCTI Ta aaMiHICTPaTUBHUX HAENIKTiB, fKi HE € yII-
PaBJIiHCBKMMHU, B iHCTUTYT KPUMiHAJIBHUX MPOCTYIKiB 3a6e3eunTh
HACTYIHICTh MOAANBUIOIO PO3BUTKY KPUMIHAILHOIO 3aKOHOLABCTBA
Ykpainu.

3a UMMM HampsiMKaMHM PO3BUTKY KPHUMIiHAJIBHOIrO mpaBa YKpai-
HM — MaiibyTHe. Aje, mepill 3a BCe, WIS CTYIEHTIB lieii pO3BUTOK
MOB’3aHUI i3 BUBYEHHSM 3arajibHHUX OCHOB, NPMHUHUIMATBHUX I1O-
JIOXEHB, fKi iCHYIOTb y CydaCHOMY NPaBOPO3YMiHHI CTOCOBHO KpUMi-
HaJIbHOTO TpaBa, 3aKOHOJABCTBAa, BilIIOBiZAJILHOCTI Ta KPUMiHaJILHO-
ro MpaBOIMOPYLIEHHS.

CaMe UMM OCHOBHUM IIMTaHHSM i MPUCBAYEHMIt LIeH Kypc.

Crogisalochk, BUKJIagadi Ta acmipaHTH, CTYOEHTH T4 HpaKTHYHi
MpauiBHUKY 3HAMAYTh y Lill poOOTi HJOCTaTHLO LIKABUX MOMEHTIB,
SKi TIOB’A3aHi i3 PO3BUTKOM Cy4acCHOI KPHMiHAJIBHO-IPaBOBOI Ma-
Tepil.

IIpezudenm HauionanvHozo yHieepcumemy
«Odecvka ropuduuna axademis»
axademix C. B. KIBA/IOB



Tema 1. NOHATTA, 3ABAAHHA, GYHKUII, NPUHLUNYU
KPUMIHANNLHOTO NPABA. CUCTEMA
KPUMIHAJIbHOTO NMPABA YKPAIHW.

HAYKA KPUMIHANLHOTO NMPABA

MoHATTS KpuMiHansHoro npasa.

BasganHna Ta GyHKUIT kKpuMiHansHoro npasa.

MpuHunny KpuMiHansHoro npasa.

Cucrema KpuMiHansHoro npasa.

B3aemo38’30K KpuMiHaneHoro npasa 3 iHWWAMK rany3smu npasa.
Hayxa kpumiHaneHoro npasa.

KpuMinanbpHe IpaBo BUHMKJIO pa30M 3 BUHUKHEHHAM IIpaBa B Li-
JIOMY Ha BiITIOBITHOMY €TaIli PO3BUTKY CYCITUIBCTBA. Y1Oro OCHOBHUM
3aBIAHHAM € MPOTHUIISA TUM BUMHKAM JIOOWHH, SIKi BU3HAIOTHCS He-
Oe3nmeYHMMHM Ta € TaKUMH, 110 CyNepedyaTs 3aralbHOTIPUWHITUM HOP-
MaM Ha TIEBHOMY €Talli pO3BUTKY CYCITiIbCTBA. B cywacHiil npaBoBiii
cHCTeMi YKpaiHM KpuMMiHaJbHe TIpaBO 3aiiMa€ Miclle CaMOCTiliHO1
rajy3i mpapa, Ha piBHi 3 LIMBiUIBHUM, anMiHiCTpaTUBHUM, TPYAOBHUM,
CiMEiHMM, TOCIIOapYMUM TOIIIO, Ta XapaKTePU3YEThCS SIK Take, ILIO
TOKJIMKAHO OXOPOHATH CYCHIUIbHI BiITHOCUHH, SIKi BperyJaboBaHi HOpP-
MaMHM iHIIWX rajxy3ei Ipaga.

KpuMiHasibHEe TpaBO K CaMOCTilfHa rajy3b TpaBa XapaKTepH-
3YETHCS TAKMMH BJIACTMBOCTSIMHU, SK 3arajJbHOOOOB’SI3KOBICTH i1
HOpM-3a00poH, (popMasibHa BM3HAYEHIiCTh TiIIBKM B 3aKOHOIABUUX
aKTax, OCOOJMBUII TIpeIMET Ta METOX INPAaBOBOrO PEryIloBaHHS.

IpeaMeToM KpMMiHaJIBHOrO IIpaBa € CYCIIUIbHI BiIHOCHUHHU, SIKi
BHHHUKAIOTh TIPU BYMHEHHI 3I0YHHY MiX 0C000I0, IKa MOro BUMHUIIA,
Ta JEepXaBolo, Bil iMeHi AKOI BUCTYIIAIOTh BIiAIIOBiAHI OpraHu, BIIOB-
HOBaXeHi 3[iliICHIOBaTH pO3CHiNyBaHHS 3JI0YMHY Ta BilMpaBJIeHHS
TIpAaBOCYIAS Y KPUMiHAJIBHOMY IIPOBAaIXEHHI.

MeTton NpaBOBOrO PEryjIOBaHHS y KPUMiHAJILHOMY TIpaBi MOJSI-
rac€ y 3aCTOCYBaHHi MPUMYCY Y BHUIi TIOKapaHHs, SIK HaiicyBopimoro
Ta KpaiiHbOIO BUAY peakliii nepXXaBM HAa BYMHEHMU 3JO0YMH. AJe,
Clif 3a3HAYMTH, IO B JEeSIKHUX BUIAIKaX KpPUMMiHaJbHE IpaBO CBOI-
MH HOpMaMHM 3a0XO4Yye rpOMansiH OO BUMHEHHS CYCIUIBHO KOPUCHHUX
niit (HeoOximHO1 00OpOHU, 3aTPUMaHHS OCOOH, sSIKa BUMHIIIA 3IOUYMH,
BUKOHAHHS CIICLiaJIbHOTO 3aBHAHHS 3 PO3KPUTTA UM IOIEPEIKEH-
HA 3JIOYMHHOI TisUTBHOCTI OpPraHi3oBaHOI rpynu ado 3JIOYUHHOI Op-
raHizailii, MTO3UTUBHOI TTOCTKPUMMiHAJBHOI MOBEMiHKH TOIIO), TOMY
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METOLOM KPUMIHAJIBHOTO MpaBa CJIil BU3HABATU i 320XOUEHHS, SIKE
3aCTOCOBYETBCSI B OOMEXEHUX BUITAIKaX.

BpaxoByo4n ocobJIMBOCTI KPMMIHAILHOTO NpaBa, MOXHA HaAaTH
Take MOro BU3HAYEHHS: KpUMiHalbHE Mpapo YKpaiHU — 1€ CUCTe-
Ma 10pUAUYHUX HOPM, NPUHHATUX BepxoBHolo Pamorw Ykpainu, mo
BU3HAYalOTh SIKi CYCMiJIBHO HeOe3NeuHi MiTHHS € 3JIOYMHAMM Ta SIKi
IMOKAPaHHs Ta iHIi 3aX00U KPUMIHAIBHO-MPABOBOIO XapaKTEPY Mo-
XKYTb OYTH 3aCTOCOBaHi A0 OCi0, 10 IX BUYMHWIM.

3aBAaHHIM KPHUMIHAIBHOTO MMPaBa € OXOPOHA HailBaXUIMBIiIIMX
CYCNiJIbBHUX BiIHOCHH, a caMme: MpaB i CBOGOM JIIOAMHMU i TpoMas-
HWHa, BJIACHOCTi, FPOMaAChKOT0 MOPSIAKY Ta IPOMAJChKOI Oe3meKu,
JOBK/LISI, KOHCTUTYL{IfHOTO YCTPOW YKpaiHM Bifl 3JI0YMHHUX MOCS-
raHb, 3a0e3NeYeHHs] MUPY i Oe3IMeKu JII0ACTBA, a TAKOX 3anmobiraHHs
3nounHaM (4. 1 cr. 1 KpuMiHanbHOro xomexcy Ykpainu (B Mogaih-
woMmy — KK Vkpainwu)). Jusi 1OCATHEHHS MOCTaBIEHUX 3aBAAHb
KPUMiHAJIbHE NMPaBO BUKOPHUCTOBYE MeBHI (DYHKIIIl: OXOPOHHY, pery-
JISITUBHY, NMONEPEIXYBaJIbHY, BUXOBHY.

OxopoHHa (yHKIisI MOJSTa€ B OXOPOHi BJIaCTUBUMH KPHMiHAJIb-
HOMY IpaBy 3ac00aMM THX CYCHIIbHUX BITHOCHUH, LIO PETYJIOIOTHCS
iHIIMMU Tany3aM¥ mpaBa. PerynatuBHa QyHKLiA (SIKa BUSHAEThCSA HE
BCiMa BYEHHMHM) BHUSIBJSIETHCS B PETYIOBAHHI KPMMiHATbHO-IPABO-
BUX BiJHOCHH IIUISIXOM BCTAHOBJIEHHS MpaB i 00OB’sI3KiB cy6’€KTiB
UMX BIIHOCHH, a TaKOX B PETyJIIOBaHHI MEBHUX BUIAIB MPaBOMipHOI
MOBEIiHKY (0OCTaBUHM, 1110 BUK/IKOYAIOTh JTOYNHHICTD AisTHHSI, 3BLIb-
HEHHS Bil KPUMiHaJIBHOI BilMoBinanbHOCTI Too). TlonepemxyBans-
Ha (YHKIs MOJsIrae B HAasIBHOCTI 3arpo3W MOKApaHHA IO OcCib, sKi
BUMHUIIM 37I04MH (CHeliajdbHa NMPeBeHIis), Td B YTPUMAHHi iHIIMX
Ocif BiI BYMHEHHS 3JIOYMHIB (3arajbHa MpeBeHLis). BuxosHa (PyHK-
i KPUMiHAJIBHOTO MpaBa CHpHsie (HOPMYBAHHIO MMPABOCBIIOMOCTI Ta
MPaBOBOI KYJBLTYPH, IO € OJHUM 3 3ac00iB 3amoGiraHHs 3/I0YMHaM,
3MIillHEHHS 3aKOHHOCTI Ta IpPaBOIOPAAKY.

SIx # Oynp-sika iHIIA raaysb MpaBa, KPHMIHAJIBHE IIPaBO KEPYEThb-
Csl MIEBHUMU INMPUHIIUMINIAMH, TOOTO (DyHIAMEHTAJIbHUMH, NPOBIIHUMHA
imesmm, sKi JeXaTh B OCHOBi MOGYIOBM KPMMiHAJIBHOTO MpaBa, BU3-
HayalTh HOro CUCTEMy Ta MeTOAM peaiizaitii. KpuMiHaipHe 3aKOHO-
HaBCTBO YKpaiHM, Ha BiIMiHY Bil KPUMiHAJIBHO-IIPOLECYATBHOTO Ta
3aKOHOMABCTBA OeAKUX KpaiH (Hampukian, Pociiicekoi Penepanii),
HE MICTHTh BU3HAYEHHS MPUHIUMIB KPUMIHAJIBHOIO IPaBa, X04a iM
NPUIIIAETECA HANEXHA yBara B Haylli KPUMIHAJIBHOTO IpaBa.

Bci npuHnunu, 6xi gexaTb B OCHOBI KPMMIiHaAbHOTO MpaBa,
MOXHA MOMiNUTKA Ha JBi Tpymu: l) 3arajpHONMpPaBOBi, TOGTO Ti, IIO
NpUTaMaHHi Oynb-KUI Taay3i MpaBa Ta MepeBaXXHO BU3HAYAIOTHCS
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Koncrutyuieo Ykpainu, Ta 2) creniaibHO-TIpaBoBi (ranysesi), To6TO
Taki, L0 MpUTAMaHHi BUKJIIOYHO Tajy3i KpUMiHaJIBHOIO IIpaBa.

Jo 3araJpHOIpPaBOBMX NMPUHIIMIIIB HaleXaTb. NPUHIUI 3aKOH-
HOCTi; TIPUHIMUII CIIPaBEIIMBOCTI; MPUHUMI TyMaHi3My, IPUHIHMIL
PIBHOCTI BCiX I€peld 3aKOHOM Ta CYIOM.

JJo rany3eBHX IIPHHIIUITIB HAJIEXATh:

1) IPUHUMIT BU3HAYEHOCTI 3JIOYUHHOTO AiTHHA 3aKOoHOM (nullum
crimen sine lege — HeMae 31ounHy 63 BKa3iBKM Ha TO B 3aKOHi) —
TUIBKM KPUMIHAJIBHUH 3aKOH BU3HA4Yae, gKe MiSHHS € 3JIOYMHOM,
¥ TiMBKM 3a OigHHA, 9Ki nepenbauveHi B ocoOmmBiit yactuHi KK,
MOXE€ HAacTaBaTH KpUMiHaJbHA BiAMOBIiAANbHICTh. 3 LIUM NPUHILU-
IIOM IIOB’d43aHa 3a00pOHa 3aCTOCYBaHHS KDMMiHAJIBHOTO 3aKOHY 3d
a”aorieo (4.4 ct. 3 KK);

2) TIPUHIIMIT OCOBMCTOTO XapaKTepy BiAMOBiNalBHOCTI — TUIBKHU
ocoba, sika BYMHUIIA 3JIOYMH, MOXE HECTU 32 HBOTO KPUMiHAJIbHY
BiAIIOBiZAJIbHICTD;

3) NpUHUUII BUHHOI BiANMOBiTaJBHOCTI — KpUMiHaJlbHA BiANOBi-
JNAJIBHICTh MOXJIMBA TUIBKM 33 HAaSBHOCTI BUHM OCOOM y BUMHEHHI
3JI04MHY, ajle 0co0a BBAXAETHCS HEBHHYBATOIO Y BUMHEHHI 3]I04MHY
i He MOXe IMIIATaTM KPUMiHATBHOMY IMOKAapaHHIO, JOKHU I BUHY HE
Oyle J0BeJEHO B 3aKOHHOMY ITOPSIAKY i BCTAHOBJIEHO OOBUHYBallb-
HHMM BMPOKOM cyay (mpe3yminiisg HeBuHyBaTtocTi — 4. 2 cT. 2 KK, u. |
cT. 62 KoHctutyuii Ykpaiuu);

4) npuHuumn gudepeHianii KpMMiHANBHOI BiIITOBiTaNbHOCTI — il
BUHHOI 0coOM MOBMHHI 6yt KBalichikoBaHi y MOBHIi# BiONOBiAHOCTI
no nosgoxeHb KK Vkpainu, 3 ypaxyBaHHSIM Bcix oGCTaBMH, fKi Xa-
PaKTEpU3yIOTh BUYMHEHHU 3JI0YMH Ta 0cOOy BHHHOTO;

5) IpUHUMII iHOWBigyami3alii mokapaHHS — ocobi, BU3HaHIA
BUHHOIO Y BUMHEHHI 3JI0YMHY, Ma€ OyTu NpM3HadeHe IOKapaHH4,
HeoOXigHe #i JOCTaTHE JJIg ii BUIIPABJIEHHS Ta IOMEPEIKEHHS HOBUX
3noumHiB (4. 2 cT. 65 KK), npu npu3HadeHHi TOKapaHHs Ma€ Bpaxo-
BYBATUCA CTYIiHb TSKKOCTi BUMHEHOTO 3JIOYMHY, 0cO0a BUHHOIO T4
00CTaBUHHU, LIO IIOM’IKIIYIOTh Ta OOTSXKYIOTh MoKapaHHS (1.3 u. |
ct. 65 KK).

Heo6xinHicTh JOTpUMaHHS IIPUHIIMITIB KDUMiHAIBHOTO IIpaBa He-
OJHOPA30BO IMIKpecHoBaach B PilmeHHAX, MpUHHATUX €Bporeiich-
KHMM CYIOM 3 IIpaB JIOAUHU, Y TOMY YHUCI Y CIIpaBax MpoTH YKpaiHu:
«Bepennos nporu Ykpainm» Big 11.04.2013 p., «Monouko npot VK-
painu» Bim 26.04.2012 p. Tomio.

KpuMiHaipHe MpaBO K CYKYIHICTh IOPUAUYHUX HOPM YTBOPIOE
00010 LIIICHY CHCTEMY, OKPEMi CTPYKTYPHiI YaCTHHHU SIKOI TiCHUM
YUHOM MOB’SI3aHi MiX co0orw. KpuMiHaibHe npaBO CKIANAETh-
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cs1 3 3aranpHol Ta OcobauBoil yacTHH. 3araabHa 4YaCTUHA MiCTUTh
HOPMHU, SIKi BU3HAYAlOTh 3aBIaHHS, NPUHIMUIIM Ta OCHOBHi iHCTH-
TYTW KPUMiHAJIBHOTO NpaBa. BOHU 3aKpiluIOOTH IiICTaBy KpUMi-
HaJIbHO! BilllTOBiIaJIbHOCTi, YUHHICTh KPUMIHAJBHOTO 3aKOHY B yaci
i npocTopi, NOHATTS 3MOYMHY i MOTO BHUAM, CTalii HOr0 BUMHEHHS,
IOHSATTA Ta O3HAaKHU CyO’€KTa 3JI0UMHY, GOPMH BUHHM, CIiByYyacThb y
3JI0YMHi, (POPMH MHOXHMHHOCTI 3JIOYMHIB, OGCTaBHHH, IO BUKIIO-
YalOTh 3JTOYMHHICTh IiSIHHS, TMiOCTaBM 3BUIBHEHHS BiJ KPHUMiHajb-
HOI BilOBiJATbHOCTI, MOHATTS Ta BUOU TOKapaHHs, MOPSLOK IPHU-
3HaYeHHd MOKapaHHs, MiACTaBU 3BUTbHEHHS Bill TOKapaHHA Ta Big
iforo BinOyBaHHsI, IOHATTS Ta MPaBOBiI HACTIIKM CYIUMOCTI, iHIIi
KPHUMiHaJIbHO-TIPABOBi 3aX0dH, OCOOIUBOCTI KPUMiHAJIBHOI BilIIOBi-
JaJIBHOCTI Ta MOKapaHHS HENOBHOMITHIX. OcobaMBa YacTUHA MiCTUTD
HOPMH, IO OMHUCYIOTH KOHKPETHi BUIM 3MOYMHIB Ta KOHKPETHI Mexi
MOKapaHHs, siKi MOXYTb OYTH NpuU3HaueHi 3a NesHi 3mounHu. Hop-
MU 3aranpHoi Ta OCOOMHBOI YaCTHH KPHUMIHAIBHOTO IpaBa Iepeoby-
BAIOTh Y HEPO3PUBHOMY B3a€MO3B’A3KYy. PO3KpHUTTA milicHOro 3micty
HOopM OCODIMBOI YaCTMHHM HEMOXIHMBO 0e3 3BepHEHHS OO 3arajbHol
YaCTHHH. Y TOH XKe yac yci iHCTUTYTH 3araibHOi YaCTUHU MaloTh Y
CBOIlf OCHOBIi y3araibHEHHsI TMX O3HAK, IO BJIACTUBI BCIM 3JIOYMHAaM,
nependayeHUM B OCOONHMBIH 4aCTHHI.

KpumMiHanbsHe nipaBo, nepebyBalouyn B CUCTeMi npaBa YKpaiHH, Tic-
HO TIOB’sA3aHe 3 iforo iHIMMMMU rany3sMu. lleil 3B°930K BUSBISETHCA
[IEPEAYCiM Y TOMY, [0 KPUMiHAIbHE IIPAaBO BUKOHYE CTOCOBHO iHIIIMX
rajy3eil mpaBa OXOpoHHy ¢yHK1i0. KpiM 11boTO, 3B’430K KpUMiHAIb-
HOro Ipasa 3 OKPEMMMH Taly3ssM{ TIpaBa TOJIATAE Y TaKOMY:

3 KOHCTUTYLIAHKUM IIPaBOM 3B’SI30K MOJISITAE B TOMY, 110 HOPMHU
KPUMiHaJIbHOTO TIpaBa IpYHTYIOThCI Ha KoHcTutyuii Ykpainu, HoOp-
MH gKoi € HopMaMu npgmoi nii. Kpim Toro, Konctutyuis Yxpainu
MiCTUTh 3HAYHY KiJbKiCThb HOPM, sKi 3HaXOmSTh CBi# Ge3nocepenHiit
IposAB Y HOpMax KpUMiHalbHOTO npaBa (4. 3 cT. 27, 4. 2 ¢T. 28, cT. 58,
cT. 61, ct. 68 Koncrutyuii Ykpaium);

— 3 aIMiHiCTpaTUBHMM TIpaBOM 3B’S30K BOAYa€ThCS B Tiil Yac-
TUHi agMiHICTpPaTMBHOIO NpaBa, IIO BCTAHOBJIOE aAMiHICTpaTHBHY
BiAIIOBiJaNbHICTh 3a Pi3Hi IpaBomopylleHHs (agMiHicTpaTUBHI ne-
JIiKTH), nependadeHi B Konekci YkpaiHu npo agMiHiCTpaTHBHI mpa-
BornopyueHHs. CTyniHb CycninbHOI HeGe3MeYHOCTI MiTHHA BiIpi3HsE
aIMiHiCTPaTHBHi IPaBONOPYUIEHHS Bif BiITOBITHMUX 3JIOYMHIB (IpiG-
He BMKpaJeHHs Ta KpaliXka, OpibHe XyJIraHCTBO Ta XYJiraHCTBO
TOLIIO);

— 3 KpUMiHaJIbHUM IIpOLECYATbHUM TIPAaBOM KpPMMiHalbHE Ipa-
BO CHiBBiJHOCUTBCA sK 3MicT Ta dopMa. [IpoliecyanpHa Npoueaypa
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po3cAilyBaHHS 3JIOYHHIB i PO3INISILY KPUMIHAIBHOTO MPOBAIXKCHHS
BU3HAYaeThcsl KpUMiHAIBHUM MpPOLECYATbHUM KONEKCOM YKpaiHW,

— 3 KPMMiHaJbHO-BUKOHABYMM IPABOM KpUMiHaJbHE NPaBO
MOB’SI3aHO TUM, IO OCTAHHE BMU3HAYA€ BHMAM Ta MeXi MOKapaHHS 3a
BYMHEHHS 3JI0YMHIB, a KPUMMiHAIbHO-BUKOHABYE MPABO PErJIAMEHTYE
MOPSIOK iX BUKOHAHHS;

— 3 MIXHApPOJAHMM IPAaBOM 3B’A30K NPOABISETHCS B TOMY, IO
HOPMM KPUMIHAJBHOTO TMpaBa I'PYHTYIOTHCS Ha 3arajJbHOBH3HAHMX
NpUHIMNAX i HopMax MixnapogHoro npasa. Kpim toro, OcobauBa
vactuHa KK VYkpainu MicTUTh SK okpemuit po3nin XX «37104uHM
MIPOTH MUPY, OE3MEKH JIOACTBA Ta MiXXHAPOAHOTO IMPABOMOPSAKY?»,
TaK # OKpeMi CTaTTi, sIKi BCTAHOBJIOIOTHh BiANOBIIAJIBHICTb 3a 3J10-
YUHHI AiTHHSA, IO BH3HAHI TAKUMH HOpMaMM MIXHapOJHOIO llpaBa
(cT. cT. 258, 258-1, 258-2, 258-3, 258-4, 258-5, 278 TO1LO).

KpuminanbHe mpaBo CJIil pO3IIsAaTy HE TJIBKM SIK Tajly3b Mpasa,
a ¥ 9K caMocTiiiny Hayky. Hayka kpuMminanpHOro npapa — U TIa-
Jy3b IOPUAMYHOI HAayKH PO 3acaly KPUMiHAJIBHOI BiINOBIZaIbHOCTI,
3JIO4YMH TAa NIOKApaHHs, sIKA € CUCTEMOIO ileil, NOTJsAiiB Ta KOHIEIN-
Uil BYEHMX, 3aCHOBAHMX HA MOCTIMXKEHHi Hil0MOTO0 KPUMIHAIBHOIO
3aKOHOJABCTBA Ta IMPAaKTHMKM MOTO 3aCTOCYBaHHsI, iCTOpDMYHOIO Ta
3apy6iKHOrO IOCBiIy KPMMiHAIBHO-NPABOBOTO peryjIloBaHHA. Bu-
JAaTHUMM YKPaiHCHLKMMM BUEHHMH B rajay3i KpUMIiHaJIbHOIO NpaBa €
A. ®. Kicrsakiscekuit, JI. C. Benorpuus-Kotnspescekuit, J1. €. Bna-
mumupos, M. 1. Yy6uncekuit, JI. B. Barpiit-Illaxmaros, M. 1. Baxa-
HoB, A. M. Bpaitnin, M. M. Iponsunceknii, [1. C. MaTHULIEBCHKU,
M. I/I Kopxancbkuii, B.B. Crammuc, II.I1. Auapymxko, lO.B. ba-
yniH, B. I. Bopucos, B. K. Ipuiuyk, H. O. Iyroposa, T. A. [leHucosa,
M. 1. MenpHUK, H. A. Mupoinsndesko, A. A. Mysuka, B. O. Haspo-
ubkuii, M. I. [Tanos, €. J1. Crpeasuos, B. f. Tauifi, B. O. Tynaxos,
I1. JI. ®pic, M. 1. XaBpoHIOK Ta GaraTo iHIIUX.

Jlimepamypa
1. Tauemox B. O. Peaisalisi IpHHIMITY 3aKOHHOCTI KpMMiHa/lBHOTIO Mpa-
Ba Ykpaiuu (3aranpHi 3acamu KoHOoemuii): Monorpadis. — Jlyrancek, 2006.
— 280c.

2. Tpumyk B. K. KpuminannHe mpaBo Ykpainu. 3aranbHa yacTuHa: Hasu.
mocib. miA cTyd. BuIL. Hasd. 3aki. — K., 2006. — 568 c.

3. KpumiHanpHe npaBo VYkpainu. 3aransHa wactuHa: IlinpydHuk /
10. B. Baynin, B. 1. bopucos, B. 1. TiotioriH [Ta iH.]; 3a pea. B. B. Cramuca,
B. 4. Tauis. — 4-1e BHA., mepepobn. i momos. — X., 2010. — 456 c.

4. MansueB B. B. [IpyHUMIB! yTOIOBHOIO MpaBa U UX peajn3allus B Ipa-
BONIPUMEHUTENLHOM gearenbHocTH. — CI16., 2004. — 692 c.
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5. Tupsarupos C. C., Iynosoukun 0. E. Ionsitie, NpUHUMIOB W HC-
TOYHMKH YTOJIOBHOTO IIpaBa: CpaBHUTENbHO-NPABOBOM aHAIN3 3aKOHOAATENbC-
Tsa Poccun u crpan CoapyxectBa Hesasucumsix Tocymapcts. — CII6G., 2003.

297 c.

6. Ykpainceke KpuMiHanbHe npaBo. 3aranbHa vacTHHa: Ilinpyunuk / 3a
pea. B. O. Haepouskoro. — K., 2013, — 712 c.

7. ®edenon [1. A. [lonATe ¥ cUCTEMa MPUHIUMKIIOB COBETCKOTO YTOJOB-

Horo mpaea. — Csepanosck, 1970. — 143 c.
8. ®pic I1.JI. KpuminanbHe npaBo YkpaiHu. 3aranbHa yacTvna: [linpyu.
Ans cTyd. BUIL. Hapy. 3aki. / I1.JI. ®pic. — 2-re BuA., OOMOB. i mepepobi.

— K., 2009. — 512 c.

Tema 2. KPUMIHANbHWIA 3AKOH

MoHATTA Ta 08HaKN KpuMiHanbHoro 3akoHy. CTpykTypa KpuMiHansHoro
kogexcy Ykpainu.

oHATTA Ta BUGH HOPM KDUMIHANbHOIO 3aKoHy. CTDyKTYpa KpUMIHansHO-
npaBsoBUX HOPM.

TnyMaveHHs KDUMIHANbHOrO 3aKOHY: NOHATTS, BAGH, MPUAOMM.

Lis KpuMinansHoro sakoHy 'y uaci. 3BOpOTHA Al KDUMIHANLHOrO 3aKOHY.

Lia kpuminaneHoro 3axoHy y npocropi.

Exctpaguuis sk iHCTUTYT MiXHapogHoi cnisnpai.

KpuMiHanpHe npaBo YKpaiHu 3HaX0AMTh CBiil popmMabHMIt TPOSB
y 3aKOHOAABCTBi YKpaiHU NpPO KPUMIHAIBHY BidMOBiIaTBHICTD, SIKE,
y sianosigHocTi g0 4. | c¢t. 3 KK, craHoButs KpuMiHaIbHUI Komekc
Ykpainu, akuit rpyHTyeThca Ha KoHcTuTyuil YkpaiHu Ta 3arajbHO-
BU3HAHHUX NMPUHLMINAX i HOpMax MiXHapoAHOro IMpasa.

KpuMinanpHuit 3aK0OH (3aKOH NPO KPUMiHalbHY BiANOBigATBHICTB)
Ma€ CBOi creun@iuHi PUCH, SKi BiIPI3HAOTH HOTO Bif iHIIMX HOpPMa-
THBHO-NIPaBOBUX akTiB. [lo-nepiue, ue HOPMAaTUBHO-NPAaBOBUH aKT
BHILOI XOPUAONYHOI CHIIH, KU1 npuiiMaeTbea BepxosHowo Panoro Yk-
painu abo BceykpaiHCbKUM pedeperaymom. e mucpMOBHIt JOKYMEHT,
ony6I1iKoBaHMIt y BCTAHOBJIEHOMY 3aKOHOJABCTBOM YKpaiHM nopsa-
Ky. [lo-gpyre, TinbKd Lei 3aKOH MOXe BCTAHOBIIOBATH 3OYHHHICTD
HiHHS, a TaKoX 1Oro KapaHicTh Ta iHIUi KPUMiHAJIbHO-NPaBOBi Ha-
CJifKH. 3BiICH BUIUIMBA€E Take BU3HAYEHHS 3aKOHY INPO KPUMiHAJIb-
HY BUUMOBIJAJBHICT: 1I6é HOPMATHBHUIA aKT 3arajlbHOOGOB’A3KOBOTO
Xxapakrepy, sikMil TpyHTyeThca Ha KoHcTuTyuil Ykpainu Ta 3araibHo-
BM3HAHMX NPHMHUMIAX i HOpMax MiXHApPOZHOTO MpaBa, NPUHHATHIA
BepxoBHow Pagoro YkpaiHu a6o BceyKpaiHCBKMM pedepeHIyMOM,
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i AKOoro 3a0e3IedyyeThCsl TMPUMYCOBOIO CHUIOI0 AEPXAaBM Ta SIKMHA
MiCTUTb CHCTEMY NPABOBUX HODM, LU0 BCTAHOBJIOWOTH 3aralbHi Mia-
CTaB{ KPMMIiHAJIBHOI BIIMOBINANIBHOCTI, a TAKOX HAJal0Th BUYEPITHUMA
TepeJliK CYCIIIBHO HeOe3MeYHUX NisiHb, Ki BU3HAIOTBCA 30YUHAMMH,
MOKapaHb Ta iHIIUX 3aXOMiB KPHMiHaJBHO-TIPABOBOTO XapakTeEpy, sIKi
3aCTOCOBYIOTBCSL 10 OCi6, BU3BHAHUX BUHHHUMHU Y iX BUMHEHHI.

Ha tenepiliiHiif yac 3aKOHOM TIPO KPUMiHAJIBHY BiMOBiAAIBHICTh
€ Kpuminaneuuii xonekc Ykpainu, npuitHsatuit BepxoBHoto Pamoro
Ykpaiuu 5 kBiTHa 2001 p. Ta gkuit HaOpaB YHHHOCTI 3 | BepecHs
2001 p. o uporo wacy aiss KK, mpuitnatuit 28 rpynus 1960 p.,
AKUH 3a Oinbil Hix 40-piuHHUI Mepion iCHyBaHHS 3a3HAB iCTOTHUX
3MiH.

CrtpykrypHo KK Ykpainu ckianaerbes 3 3aranbHoi Ta Ocobansoi
YaCTUH, fAKi NMOB’A3aHi MiX co0O0I0 ¥ YTBOPIOIOTE HEPO3PUBHY €IHICTh.
VY 3aranpHiit YacTUHI, iKa MiCTUTH 16 PO3ALIIB, 30CEPEAXKEHO IOPHU-
JUYHi HOPMH, 110 BinoGpaxaloTh NMPUHLMIH i 3arajbHi MOJOXEHHS
KPUMIHAJIBHOTO MpaBa, BU3HAYAIOTh HOTO OCHOBHI iHCTUTYTH (TIOHAT-
TS 3704MHY, Horo BuaM Ta ctanii (posain I1I), cmiBydacts y 3/104MHi
(posain VI), mokapaHHsA Ta #Oro uini, BUAM TOKApaHHS Ta ILiACTaBU
ix 3actocyBaHHsA (po3ain X), TOiIO), AKi 3aCTOCOBYIOTECS AO BCiX 310-
yuHiB. B Oco6auBiil yacTuHi, fKa ckilagaersca 3 20 poaxinis, mic-
TATHCA HOPMHM, 1O BKa3ylOThb TEBHi 3JIOYMHHU Ta MOKapaHHS 3a HUX
(Hanpuknan, pos3ain I «3n0Y4MHM TIPOTH OCHOB HaLliOHaNBHOI Oe3rne-
K1 Ykpaiuu», posain II «3104uHH NPOTH XUTTA Ta 300pOB’S 0cobU»,
posain IX «37104MHU TIPOTH TPOMANCHKOI Oe3meku»). Po3ninu koxHoi
YaCTUHHM, Y CBOIO Yepry, TIOAUIAIOTLCS Ha OKpPEMi CTaTTi, sIKi cknana-
IOTBCS 3 YACTHH Ta iHKOMM MyHKTiB. OKpeMi cTaTTi MaloTh MPUMITKH,
B SIKMX PO3’SICHIOIOTHCS TTOHATTS, 3aCTOCOBaHI B 1iii abo nesKUX iH-
LIMX CTATTAX (HampMKian, IIPUMITKY 10 cT. cT. 185, 364 KK).

Crarti KK nponymepoBaHi apabcbKMMK LM¢ppaMH i MaloTh 3aro-
JIOBKH, I1I0 BiIOMBAIOTH CYTHICTH TPAaBOBUX IPUITHCIB, fIKi MIiCTSTBCS
B HopMax. [lpu skmiodyenHi B KK HOBOi cTaTTi BOHa NMOMilIa€Th-
cs y BigmosigHuit posain 3aransHoi a6o OcobaMBOI YaCTUHHU YCIil
3a CTaTTEIO0, HAWOLNbI OIM3BKOIO 10 Hel 3a 3mictom. HoBiit craTTi
HaJacThCcsA HOMEDP IOIEePeaHbOl CTATTi i JOXATKOBUI LM(POBUI iH-
gekc — 1, 2, 3irn. (manpuxian, y 2011 p. xonekc 6yJ10 AOTOBHEHO
cT. 368-2). BukmoueHHs Tiel a6o iHmoi crarti 3 KK Takox He 3mi-
HIOE TIOPSIAKY HyMepallii crateit y KK (ct. 203 36epiraeTbcs 3 MomiT-
KOl «BuxioueHar).

KpiM 3aranpHoi Ta OcobnuBoi yactuH, KK VYkpaiHu MiCTHTH
IpukinueBi Ta nepexigHi moysoxenHs Ta [lepenik MaliHa, MO0 He
mignsirac KkoHgicKallil 3a CyIOBUM BUPOKOM.

13



Ciin 3a3HAYUTH, INO TIOHATTA «KPUMIHAJBHO-TIPABOBA HOPMa» Ta
«CTaTTSA KPUMiHAAbHOTO 3aKOHY» HE € TOTOXHMMM, a CIIiBBiTHOCATH-
cq K 3MicT i dopMa; KpUMiHAIBHUM 3aKOH € 30BHILIHIM BHPa30M
KPMMiHaNbHO-IIPABOBUX HOPM, AIKUX MOXe OYTH JEKLIbKa B OJHIiH
cTatTi a60 HaBMAaKH — OOHA KPUMIiHAABHO-TIDABOBA HOPMAa MOXE
MiCTUTHUCS B AE€KUIBKOX CTATTSX.

Bci Hopmu, saki Mmictatbes y KK Ykpainu, MoxXHa DOOUTUTH Ha
BHIM B 3aN€XKHOCTI Bil 3MIiCTy TIIPDMIIMCIB, SIKi BOHHM 3aKpiIlIIOIOTh:
a) 3aboponsioui HopMH (cTaTTi OCOOAMBOI YACTUHH, KpiM CT. 401
KK, 4.2 ¢T. 56, 4.2 ¢T. 57, 4.3 cT. 60, 4. 3 cT. 61 KK); 6) 3a0x0-
yyo4i HOpMHA (4.2 c¢T. 111, 9.2 c1. 114, 4.4 ct1. 212 KK Ta iH.);
B) 3000B’a3yioui HopMmu (cT. cT. 45, 46, 49 KK T1a iH.); r) ymoBHO-
Baxywooui HopMH (cT. cT. 47, 48, 93 KK Ta iH.); 1) HOopMu-nediHiLil
(cter. 11, 14, 15, 50 KK Ta iH.); e) HopMu-Limdi (4.1 cT. 1, 4.2
cT. 50 KK); €) xoMbiHOBaHi HOPpMH — TMOEXHYIOTh N€KiJibKa BHILE-
Ha3BaHux BuuaiB (cT. 36 KK moeaHye yrioBHOBAXyIOdi Ta 3a0X04yIOUi
HOPMH).

3a CcTpYKTYypOIO HOPMM KPUMIiHAJIBHOTO 3aKOHY IIPUIHATO MOAiNIL-
TU Ha OUCMO3HIIil Ta caHKiril. Jucnosuiliss — 1ie YacTMHA HOPMH, B
SIKifi BU3HAYAETHCS TPABUJIO TOBEAIHKM, a Y CaHKIii BUKJIANAIOThCA
HEeraTUBHI HACHiAKH, AKi HACTAIOTh 3a IMOPYLIEHHS LILOTO IMpaBHJA.

Jvcnosuilii KpUMiHABHO-NIPABOBUX HOPM MOAIMSIOTHCS HA TaKi
BUIM: 1) mpocTa — y Takiil AUCIIO3UILii HA3UBAETHCA 3/I0YHMH, ajlie 03-
Haki #oro He BKa3yloThesa (cT. 148 KK); 2) onucoBa — y Hill BKa3y-
IOThCA iCTOTHI o3HakM 3n1o4nHy (cT. 189 KK); 3) Bimcusiouna — Mic-
TUTBHCA BIICHJIKA A0 IHIIOI CTATTi LILOFO X KPUMiHAJbHOIO 3aKOHY
(ct. 122 KK); 4) 61aHKeTHa — HA3WBA€E O3HAKM CKJIAmy 3/0YMHY, aje
IS 1X 3’ACyBaHHS HeOOXiZHO 3BEPHYTMCS OO iHIIOrO0 HOPMAaTUBHO-
npasoBoro akta (cT. 291 KK); 5) 3MilmaHa — Io€nHy€e mTUCHO3UILii
neKinbkox BumiB (cT. 368-2 KK MicTUTH OTIMCOBY Ta BiICHJIOYHY AHC-
MO3MLiI0).

Cankiiii TakoX ToAUIAIOTECA Ha NeKisbKa BHIIB, xo4a AesKi 3 HUX
He 3yCTpivyaloThCs B YMHHOMY 3aKOHOIABCTBI, ajie OyJM BiIoMi paHi-
uie mirouomy. Tak, caHkilii OyBalOTh:

1) HEXOHKpPETHU30BaHi — He 3a3HAYA€ThCSI BUO Tad PO3Mip ITOKa-
paHHS, a Horo oOpaHHg 3aJIMIIAETLCA Ha po3Cyld cyay (He BUKOPHC-
TOBYIOThCA 3apa3, OyJaM xapakKTEpHi I MEpPUIMX POKiB PaAsSHCHKOI
BJIaNH¥, KOJMU MOKApaHHA ODUPANOCH BUXOMSAYHU 3 «PEBOJNIOLIIMHOrO
TIPaBOYCBIiIOMJIEHHS» ),

2) abCONMOTHO BHM3HAYE€Hi — BKA3YIOTh JMILUE OAWH KOHKDPETHHUI
BUJI Ta PO3Mip NoKapaHHA (y YAHHOMY 3aKOHOAABCTBI HE BUKOPUC-
TOBYIOTHCSI, XO4a iCHYBalM B KpMMiHaabHOMY 3akoHi 1960 p. — 3a
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BOMBCTBO IpaliiBHUKA Mijilii ab0 HapOTHOTO NPYXXWHHHUKA IpU 00-
TSXYIOUMX OOCTaBHHAaX Ilependayanacsi CMEpTHa Kapa);

3) BiIHOCHO BM3Ha4yeHi — BKJIIOYAIOTh OJWH BHI IMOKapaHHA i
BKa3yIOTh MOT0 HUXYY Ta BUIIY MeXy. PO3pi3HsSIOTh IBa Pi3HOBHUOU
BiIHOCHO BU3HAYEHMX CaAHKIIiil: a) 3 HAXYOIO Ta BUILOIO MEXaMU
MoKapaHHs (3 BKa3iBKOIO Ha CTPOK «Bim» i «1o»). Hampuknan, He-
3aKOHHE TOBOMKEHHS 3 BOTHEIMAJIBHOIO 30po€lo 3a 4. 1 cT. 263 KK
KapaeThcsa 11036aBJIEHHSAM BOJII HA CTPOK Bix 3 mo 7 pokiB; 6) 3 BU-
LIOI0 MeXelo IMOKapaHHS (3 BKa3iBKOIO Ha CTPOK «aIo0»). Huxuoro
MeXEI0 CaHKIii y JaHOMY pa3i € MeXa, SKa BCTAaHOBJIEHA Y CTAaTTi
3aranbHOI YaCTMHU JUIST JAHOTO BUIY MoKapaHHs. Hampukian, 3a u. |
cT. 189 KK BimnmoBimHi mii KapaloTbcsd 0OMEXXEHHSIM BOJIi Ha CTPOK IO
5 pokiB ab0 mo30aBJeHHSM BOJIi Ha TOH caMuil CTpOK. MiHimManb-
HUM pO3MipoM MoOXe OyTH 1 pik oOMexeHHs Bosi abo 1 pik mo3bas-
JeHHa Boji. ITopsm 3 OCHOBHMM ITOKapaHHSIM BiZTHOCHO BHM3HaueHa
CaHKIIiI MOXe Iependayatd OfHe abo AeKijibka HOZAaTKOBUX IOKa-
paHb nmeBHOro Buay. Ilpy LIbOMY HONAaTKOBE MOKAapaHHS MOXe OyTH
000B’13K0OBUM [Ig 3acTocyBaHHS (4. 1 ¢T. 368-2 KK) abo dakynsra-
TuBHuUM (4. 1 cT. 191 KK).

4) anpTepHaTHUBHI — BKJIIOYAIOTHh KiJibKa BUIiB OCHOBHMX MOKa-
paHb, 3 IKHX CyI Ma€ MMpaBo OOpaTH i MIPU3HAYMTH JulIe ofgHe (4. |
cT. 296 KK).

Jng 3’sacyBaHHS 3MICTY KPDUMIHAJBHOTO 3aKOHY Ta HOro Ipa-
BWJIBHOTO 3aCTOCYBaHHSI BUKOPDUCTOBYETbCS MOro TiaymaueHHs. Tuy-
MayeHHs KPHUMIiHAAbHOIO 3aKOHY MOXHAa PO3YMITH fIK 3’SICYBaHHSA
3MicTy #Oro HOpM Ta ix po3’scHeHHs. /LSl 3am06iraHHS CIIOTBOPEH-
HIO OifiCHOro 3MiCTy 3aKOHY B IIpaBO3aCTOCOBHiil NpaKTUL MalOTh
JOTPUMYBaTHCH BilITOBIIHI IpaBWJa Ta caMe TIAyMadyeHHS MMOBUH-
HO 3miiicHIOBaTHCS y NMeBHUX Mexax. Lli mpaBuia Ta MeXi, CTyIiHb
00OB’SI3KOBOCTI TJyMadeHHS 3ajexarth Big #oro BumiB. Kpurepis-
MM Kiacudikallii TAyMayeHHsI MOXYTh OyTU: a) oOcCST TIyMayeHHS;
0) crocoOu TJIIyMayeHHS Ta B) Cy0’€KTU TiiyMadeHHSI.

TinymadeHHd 3a CBOIM 0DCSTOM MOXeE OyTH OyKBaJbHUM (aoeKBaT-
HUM), OOMEXYBAJIBHUM Ta MOLIMPIOBAIBHUM. bykBanbHe (agexBar-
He) — Lie TIyMauyeHHs, 3TiTHO 3 SIKWUM 3MIiCT KpUMiHaJbHO-IpaBOBOL
HOpMH Bigmosimae ii cioBecHoMy Bupa3sy (4. 1 ct. 114 KK — uitko
BCTAHOBJIIOE MPEIMET 3JIOYMHY (BiIOMOCTi, III0 CTAHOBJATH AEPXKAB-
HY TAEMHULIO) Ta Cy0’€KTa 3JI04MHY (iHo3eMenb abo ocoba 6e3 rpo-
MagsgHcTea). OOMeXyBajbHE TIYMauye€HHSI Ma€ Miclle, KOIM 3MiCT
KPHUMIiHAJBHO-TIPABOBOI HOPMM € BYXYMM, HiX 1i BUpa3 B TEKCTi
3aKOHy (cy0’ekTtoM 3m0unHy 3a cT. 304 KK BusHawoTbcsa ¢i3nuHi,
ocyaHi ab0 0oOMeXeHO OCYIHI 0co0HU, sIKi mocarny 18-piuHOro Biky,
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XOua Hife He MICTUThCS BKa3iBKa caM€ Ha TakWil Bik KpuMiHalb-
HOI BianosBiganbHOCTi). [TomupoBansHe TIIYMaye€HHS HaAac 3aKOHY
OinblI 1UMPOKUIA 3MICT, HIXX 1I€ BUILIMBAE 3 MOro TeKCTy (BKa3iBKa B
CTATTAX HA «3aKOHOMABCTBO», Mil SKUM PO3YMIIOTBCS K 3aKOHU, TaK
it mig3aKkoHHi HOPMATUBHO-TIPABOBI aKTU, BUKOPUCTAHHSI OLIIHOYHMX
IIOHSITh — «I'pyOe TOpPYIIEHHS», «OCOOJIMBA 3yXBajiCTh», «BUHATKO-
Buil UMHI3M» (cT. 296 KK) Tomio).

Crniocobu TiaymMadyeHHSI KpUMIiHAJIbHOTO 3aKOHY 00’€QHYIOTh Ipa-
BUWJIa 3’SICYBaHHs MOro 3MicCTy, NpUIOMHU, SIKi BUKOPUCTOBYIOTHCS 3a-
IUISL bOTO. Y 3B’A3KY 3 LIMM BUAUISIIOTH rpaMatuyHe (cdinonoriyxe),
JIOTiYHE, CUCTEMATUYHE Ta icTOpUYHE TiyMadeHHs. Ilpu rpamarud-
HOMY ((isoNOriYHOMY) TIyMadeHHi 3’SICyBaHHSI 3MiCTY KPpUMiHAJIbHO-
ro 3aKOHY 3MiACHIOETHCS ILIJIIXOM €TUMOJIOTIYHOTO aHaNi3y TEPMiHiB
Ta MOHSATH, aHANI3Y BCHOTO TEKCTY, BUXOASYM 3 NpaBUJI I'PaMaTHUKH,
CHHTaKcicy, opdorpadii Ta myHKTyaitii (CITOJyYHUK «aGo» B CAHKILISIX
CTaTed CBiIUMTH IMPO IX aJBTEPHATUBHICTb). JloriuHe TIyMauyeHHS
3MIACHIOETBCS HA MiACTaBi MpaBuj (OpPMaIbHOI JIOTIKM (Ipolec mne-
pekBanicdikaii aiit 3 KK 1960 p. Ha KK 2001 p.). CucreMatiuuHe Ti1y-
MayeHHS TIOJISITA€E y 3’SICYyBaHHI 3MiCTY KpMMiHAIBHO-IIPABOBOI HOPMU
LIJISIXOM 3iCTaBJIEHHS ii 3 iHIIMMU HOPMaMHU 1€l X Ta iHIUUX ramy3ei
npaBa (o 3’sicyBaHHs 3MicTy cT. 371 KK HeobxigHO 3BepHYTHCS 10
KpuMiHaipHOro MpolecyaTbHOro KOAEKCy YKpaiHu, B IKOMY BU3Ha-
4alOThCSl IMIACTABM 3aCTOCYBAaHHSI 3aTPUMAaHHS, MPUBILY, JOMAIIHbOIO
apeluTy abo TpMMaHHS Min BapTowo). ICTOpUYHE TIIyMauyeHHS KPUMi-
HAJIBHOTO 3aKOHY BKJIIOYA€E 3’SICYBaHHSI YMOB, NMPUYMH, Pi3HOMAHIT-
HUX COLiaIbHO-NPAaBOBUX YHUHHUKIB, IO 3yMOBMJIM BCTAaHOBJIEHHS
KPUMIHAJIBHO-TIPABOBUX 3a00pOH. Takuil BUI TIyMayeHHs I03BOJISE
1IPOTHO3YBAaTH PO3BUTOK KPUMIHAJIBHOIO 3aKOHY, YTOUHHUTH 3MicCT
AOro HOpMHM, BiI3HA4YUTH ii BiAMiIHHICTH 200 CXOXKICTh CTOCOBHO aHa-
JIOTIYHUX HOPM Y Di3Hi ICTOpHUYHI YacH, OLIbII KOHKPETHO 3’SICyBaTH
3aBIAHHS, AKi CTABUB 3aKOHOJABELlb, NpUiiMaOYU a00 CKACOBYIOUU
TOU YU iHUIMI 3aKOH MPO KPHUMiHAJIbHY BilMOBiAANIbHICTh.

3anexHo Bil cy0’€KTa BUAUISIOTh TIYMAU€HHS JieraibHe (Ogimiii-
He), CyloBe Ta HaykoBe (mokrpuHaibHe). JlerannHe (odilifiHe) — 1e
TJIYMa4Y€HHS, WO 3MiACHIOETbCS OPraHOM BJIalH, YIIOBHOBaXX€HUM
Ha Te 3akoHOM. 3rimHo 3 1. 2 cT. 150 KoHcruryuii Ykpainu npa-
BOM O(illiiHOro TIyMadyeHHsI 3aKOHIB, ¥ TOMY YMCJi KPUMiHAJIbHUX,
Hanineno KoHcruryuitnuit Cyn Ykpainu (Hanpukinaa, PilueHHs
KCY y cnpaBi 3a KOHCTUTYUiHHUM 3BepHeHHSM rp-Ha B. B. Ky3b-
MEHKA IIOAO0 O(illifHOro TiyMadeHHs monoxeHHsS 4.3 ct. 364 KK
Yxpainu (crpaBa 1100 3aCTOCYBaHHS KBaliQiKyrd4oi O3HAKU «Ipa-
WIBHUK NPaBOOXOPOHHOIO OpraHy» A0 IpailliBHUKA JepXaBHOI BU-

16



KoHaB4oi cayx6u) Bim 18.04.2012 p. Ne 10-pr/2012; Pimenus KCVY
y cnpaBi 3a KOHCTUTYUiWHUM TtogaHHsaM BCY Ta 3a KOHCTUTYUi#-
HUM 3BepHEHHAM rp-Ha M. M. CaBuyka npo odiitiliHe TIyMayeHHs
nonoxedp KK Ykpainu 1960 p. i3 3MiHaMH, BHECEHUMH 3aKOHOM
Ykpaiuu «IIpo BHeceHHs 3MiH g0 Kpuminanssoro, KpuminameHo-
MpoLeCcyaJbHOrO T2 BMIIpaBHO-TPYyAOBOro KOAEKCiB YKpaiHW» Bil
22.02.2000 p. Ne 1483, momo ix mii B yaci y B3a€EMO3B’A3Ky i3 MoJO-
XKEeHHAMHU cT. 8, 4. 1 ¢T. 58, m. 22 u. 1 ¢T. 92, 4. 2 ct. 152, 1. 1 posainy
XV «Ilepexigni nonoxeHHs» KoHctuTynii Ykpainm, ct. 73 3akoiy
Ykpaiuu «[Ipo Koncruryuiiinuit Cyn Ykpainu», 4.2 ct. 4, u. 1, 3,
4 cr. 5, 4.3 ct. 74 KK VYkpainu 2001 p. (cripaBa mpo 3aMiHy cMcp

THOI Kapu AOBiYHMM Mo36aBieHHSM Boii) Bim 26.01.2011 p. Ne |

pri/2011). AKTH KOHCTUTYLIMHOTO TIYMauy€HHS MalTh CUJIY 3aKOHiB,
€ 3aTaJIbHOOOOB’I3KOBUMM # OCTaTOYHHUMH, TOOTO HE MiJIsATaloTh OC-
KapxkeHHo. CynoBe TIyMayeHHI — L HalGinbll moludpeHe i Haii-
yacTillle 3aCTOCOBYBaHE TIyMauyeHHs. BOHO Mae aBa pi3HOBMIM: a)
Ka3yajibHe, 1110 HAEThCS CYNaMU OyIb-sSIKOI iHCTAHLII IMpH PO3IIISiAi
KOHKPETHOI KpUMIiHaIbHOI cripaBu. Take TiyMadyeHHS € 000B’I3KOBUM
y Ti#i cripasi, B gKiii BOHO mpoBonwiocs. B To#t ke yac BepxoBHui
Cyn YKpaiHM Mae€ TpaBO IEperisiaTH CyAoBi pillleHHS 3 NUTaHb
HEOMHAKOBOro 3aCTOCYBaHHS CyJOM KacaliiHoi iHcTaHNii onqHuX i
THX CaMMX HOPM KPHMIiHAJbHOIO 3aKOHY IIOAO IMOAIOHHMX CYCIIJIBHO
HEDOE3MEeYHUX MisTHb, 110 CIIPUYMHUIIO YXBaJIEHHS Pi3HUX 32 3MiCTOM
cygoBux pinreHp (4.4 cr. 33, m. 1 4. 1 cr. 445 KIIK). Binnosinna yx-
Bana BCY € ocrarouHow i He MoXe OyTM ockapxeHow (4.2 ctT. 454
KIIK); 6) nmpaBo3acTocoBue, 1110 JAEThCA B peKoMeHaauigx ITneny-
My BepxosHoro Cymy Ykpainu ta Buinoro cneuniamizoBaHOTO cyny
3 pO3risAy UMBiLIPHUX Ta KPUMiHAJIBHUX CIpaB 3 HAWOinbLI CKITAd-
HUX TUTaHp 3actocyBaHHd KK Ha miacTaBi y3araaibHEHHS CyHIOBOI
npakTUKu. OcobauBe MiClie MOCinae TIyMadeHHsI, sIKe€ 3MiHCHIOETH-
ca €BporelicbKUM cynoM 3 mnpaB goauHu (€CILJI). BinnosinHo no
cT. 17 3akony Ykpainu Bim 23.02.2006 p. «[Ipo BUKOHaHHS pilenb
Ta 3aCTOCYBaHHS MPaKTHKKU €BpPOIEHCHKOIO Cydy 3 IpaB JIOAUHU»
YKpAIHCBKi CyI¥ 3aCTOCOBYIOTh NMPHU po3rsai cnpaB KoHBEHLIO 11po
3aXHUCT MpaB JIOIUHHU i OCHOBOITOJIOXHHUX cBoOox 1950 p. i mpoToko-
Ju no Hel ta npakTtuky €CIIJ, sKkuii, xoua ¥ He TIIyMayuUTh aKTiB
HaLiOHAJBHOTO 3aKOHOAABCTBA, aje, NMPUWMAKYM PILICHHS 3 KOHK-
PETHOI CIIpaBy, BUKJIAAA€ CBOE PO3YMIHHS 3MICTy BiATIOBIZHUX IMOJO-
KeHb B aCTeKTi JOTPMMAHHA MpaB JIOOMHU Ta BKa3aHOi KoHBeHLI.
HaykoBe (moKTpuHaJbHE) TIyMauy€HHS — L€ pO3’SICHEHHS 3MIiCTy i
MEX Mii 3aKOHY HayKOBHMHM i HaBYAJTbHMMM YCTAHOBAMM, BUCHUMHU
i mpakTHKaMHu, siKe 30cepell’)keHe y MoHorpadisx, HaBYaJIbHil JiiTe-
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parypi, HayKOBHX IyOJIiKallifiX, a TAKOX Y HAYKOBO-TIPAKTHYHUX KO-
MEHTapsX, eKCIEPTHUX OINsAnax i BUCHOBKax. IlonibHe TiymMauyeHHs
He Ma€ 00OB’A3KOBOI CHUJIM, ale Bilirpa€ BaXJIWBY pOiib Y PO3BUTKY
KPUMiHAJIBHOTO TIpaBa.

3710YMHHICTb i KapaHiCTh QisIHHSA, a TaKOX iHII KpPUMiHaIbHO-
NPaBOBi HACTIAKY AiSHHS BHU3HAYAIOThCS 3aKOHOM TPO KPUMiHab-
HY BiANOBIZaJbHICTD, 1O AifB Ha YaC BYMHEHHS 3JIOYMHY (4.2 CT. 4
KK). V¥ npomy 3B’A3Ky BMIAa€ThCS 3HAYMMHUM TMTAHHS TPO 4acoOBi
MexXi aii 3aKOHy (NPUIHATTS, ONPUIIOAHEHHS, HAOpaHHS YMHHOCTI,
TIDUTIMHEHHS ).

[Micns npuitHarTs BepxoBHowo Pamowo Ykpainu KpuMiHalbHOroO
3aKoHy BiH mianucyetbest [onoeoio BPY i Hampabaserscs [pesuneH-
TOBi Ykpainu mng mignucy i onpumogHenHs. IpesuaeHt YKpainu
NPOTAroM 15 IHIB micis OoTpMMaHHS 3aKOHY MiANMUCye ioro, 6epydu
40 BUKOHaHHA, Ta OoQilliiiHO ONPUIIONHIOE ioro abo mosepTae 3a-
KOH 3i CBOiMM BMOTMBOBaHUMHM i CHOPMyJILOBAHMMH TPOTIO3MILIS-
mMu 10 BPY mns nmosropHoro posrismy. VY pasi, axmo IpesuneHT
YKpaiHu MpoTAroM BCTaHOBJIEHOTO CTPOKY He MOBEPHYB 3aKOH [UIS
TMOBTOPHOrO PO3IJISAAY, 3aKOH BBAaXa€TbCAd CXBaleHUM IlpesuaeH-
TOM YKpaiHu i Ma€e 6yTH MiANucaHMii Ta obillifHO OTIPUIIONHEHU.
AK1o nig yac MOBTOPHOrO PO3IAsANy 3aKOH Oyde 3HOBY NPUMHATHI
BPY ne MeHw sik 2/3 Bin ii KoHcTUTYyUiliHOrO cknany, ITpe3unexr
Ykpainu 3060B’13aHMIt Horo mianucaty Ta odilifHO OTIPWIIOIHUTH.
OmnpunronHeHHs] 3aKOHY MOJATAa€ y AOBENEHHi 10 BiioMa IpOMaisiH
i lepXaBHUX OpraHiB MOBHOTO i TOYHOIO 3MiCTy 3aKOHY, BOHO Bi-
OyBa€ThCA B TaKMX BHOAHHAX: «OdiuiiHuil BicHuK YKpaiHu», «Yps-
lnoBuil Kyp’ep», «[onoc Ykpaiuu», «Bigomocti BepxoBHoi Pagu Vk-
paiHu».

HabpaHHs KpUMiHalbHMM 3aKOHOM YMHHOCTI BiIOyBaeThcs Ta-
KUMH uuigxaMu: a) depes 10 nHiB Bin xHsa #toro odiuifiHoro onpu-
JIIONHEHHS, SIKINO 3aKOHOM HE BHU3HAYEHO CTPOK HaOGpaHHS HUM
UMHHOCTI, ajlle He paHillle AHS HOro onyblikyBaHHS; 6) 3 AHS HOro
odilifHOrO ONPUIIOAHEHHS, TIPO IO Ma€ OyTH BKa3aHO B 3aKOHi;
B) 3 JaTH, 3a3HaYeHOl y 3aKOHi.

BTpata YMHHOCTI KpHMiHAJBHOrO 3aKOHY MOXJIHMBA Y TaKHX
BapiaHTax: a) CKaCyBaHHs 3aKOHy; 0) cKaCyBaHHsSI 3aKOHY Ta 3aMiHa
M0ro HOBMM; B) LIUIIXOM BHECEHHs 3MiH IO 3aKOHY; I') BM3HAHHS
3aKOHY HEKOHCTUTYUiIHHUM; O) 3aKiHYeHHs CTPOKY Iii 3aKOHy a6o
3HUKHEHHS YMOB, Ha sIKi Oyia po3paxoBaHa ioro mis.

st 06paHHsT HaNeXHOTO KPUMiHAJIBHOTO 3aKOHy JJISL 3aCTOCY-
BaHHSA HEOOXiIHO NpaBUJIbHO BCTAHOBMTH, IKMH 3aKOH HisIB Ha yac
BYMHEHHSA 3JI04MHY. YacOM BUMHEHHS 3JI0YMHY BU3HAETLCSI Yac BUM-
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HEeHHA il abo 6e3disIbHOCTI, nependayeHol KpUMiHAJIBHUM 3aKOHOM
(4. 3 ct. 4 KK).

3a 3arajJibHUM TIPABUJIOM, KPUMiH&JIBHUI 3aKOH MOLIMPIOETHCS Ha
BCi HisiHHA, BUYMHEHI micng HaGpaHHS HUM YMHHOCTI. B Toil ke yac
TPAILISIOTECA BUNAAKH, KOJM HA 4ac BUMHEHHS 3104YUHY LifB ONUH
3aKOH, 4 Ha 4acC JOCYIOBOTO CIiAcTBa abo pO3rsAdy CNpaBU B CyIi
YW Ha 4ac BiIOyBaHHs NMOKapaHHsA i€ iHIIWI 3aKOH. BimnmosigHo g0
¢T. 5 KK KpuMiHaJIbHUI 3aKOH Ma€ 3BOPOTHY Jil0 (JIDUHIIMIT PETPO-
aKTUBHOCTI), TOOTO MOUIMPIOETHCS Ha OcCi6, SKi BUMHUIHN BilNIOBiIHI
NiSHHS 0O HaOpaHHs TaKUM 3aKOHOM YMHHOCTi, Y TOMY YMCJi Ha
oci6, gKi BiZOyBalOTh NMOKapaHHs abo BimOylIM NMOKapaHHS, ajie Ma-
I0Th CYOUMICTE, SKILO BiH CKACOBYE 3JIOYMHHICTD MiIHHS, TTIOM AKINYE
KpUMIiHAJIbHY BIIIOBiOANBHICTh 200 iHIIMM YMHOM IMOJINIIYE CTaHO-
BHILE OCOOH.

TakuM, IO CKaCOBYE 3JIOYMHHICTh (IEKpUMiHali3ye) HisHHA, BU-
3HAETHCI 3aKOH, B AKOMY: a) BicyTHs cTatta OcoOJMBOI YaCTUHHU
KK, uro BCcTaHOBIIOBajNa KPUMiHABHY BiINOBITANBHICTL 3a 1ie HisIH-
He; 6) 3MEHIIIEHO TIEePeNTiK O3HAK, 33 HAsBHOCTI IKUX HACTa€ KpUMi-
HaJIbHa BiANOBiZaJbHICTh, B) BCTAHOBJICHI IOJATKOBI OOMEXYBalbHi
O3HAaKM, JIMIIEe 32 HaSBHOCTI SIKUX HACTa€ KpUMiHalbHa BIANIOBIAasb-
HICTb.

[MoM’aKI1llye KpUMiHANbHY BIITIOBiTANBHICTh 3aKOH, SIKMHA 11€pci-
6auae MEHI CYBOpe TMOKapaHHs: a) BCTAHOBIIOE OUIbII M’AKHUI BUI
mokapaHHsi; 0) nepenbavae MiHiMaJbHY MEXY MOKapaHHS HUXYY,
HiK MiHIMYM TaKoOro caMoro TOKapaHHSl y IOTEpPeIHbOMY 3aKOHi;
B) 3a PiBHOCTI MiHiMaJbHUX MEX MaKCUMaJlbHa MeXa TOro caMoro
BUIY MOKAPaHHS € HUXYOI0; I') BUKIIOYAETBCA AONATKOBE IMOKapaH-
HY, ) JOJaTKOBE MOKapaHHs 30epexXeHe, aje 3aCTOCOBYEThCS (ha-
KYJBT4TUBHO, €) B CaHKIIii BU3HaYeHMI OiNbII IIMPOKHUII mepesik
OCHOBHHUX IOKapaHb.

[HIIMM YMHOM TMOJIMIIYE CTAaHOBUILE OCOOU 3aKOH, SIKUMH OibuI
IIUPOKO BU3HAYa€ OOCTaBMHM, L0 BHUKIIOYAIOTH 3MIOYMHHICTh HistH-
Hsl, PO3LIMPIOE IICTaBH YK 3aTPOBAAXYE HOBI BUIU 3BUIBHEHHS
Bill KPUMiHAJIBHOI BiIMOBIZAJBHOCTI Ta MOKAapaHHS, 3MEHILIYE CTPO-
KM TIOTAlIEHHA i 3HATTI CYIUMOCTI TOIIO. 3aKOH IIpO KpHUMiHaJbHY
BiIMOBiZANBHICT, 10 YACTKOBO TMMOM’SIKIIYE KPUMiHalIbHY BiANoOBi-
IaJdbHiCTh 460 IHIIMM YHUHOM IOJIIMIIYE CTAHOBHUILIE OCOOM, a Yac-
TKOBO TIOCUJIIOE KPHMMiHAIbHY BiIMOBigaJbHiCTh ab0 iHIIUM YMHOM
TMOTiplly€ CTaHOBUINE OCOOM, Ma€ 3BOPOTHY Lil0 y 4aci JMllIe B Tik
YaCTHHi, HI0 NMOM’AKIIYE€ KPUMiHAJIBHY BiIMOBiMaNbHICTE ab0 iHILIMM
YUHOM noJinmuye craHosuine ocobu (4.3 ct. 5 KK). Akmo micias
BUMHEHHS 0CO00I0 3J0OYMHHOrO AisSTHHS 3aKOH PO KPUMiHaIbHY Bil-
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NOBifaNbHICTh 3MiHIOBABCS KiJIbKa pa3iB, 3BOPOTHY Ail0 B yaci Mae
TOM 3aKOH, L0 CKAacCOBY€ 3JIOYUHHICTb NisTHHS, MOM’AKIIYE KPUMi-
HAJIbHY BiAIOBiAAJNBbHICTh 200 iHIUUM YMHOM MOJIMILYE CTAHOBHILE
ocobu (4.4 ct. 5 KK).

YuHHICTb 3aKOHY NP0 KPUMiHAJbHY BiIIIOBiNANbHICTh Y MPOCTOPI
BU3HAYAETbCS HA IACTAaBi YHiBepCAJIbHUX MPABMI, IO MAIOTh CHIIY
IIPUHILIMIIIB: TEPUTOPiaJIbHOCTI, TPOMAASHCTBA, YHiBepcaJdbHMI (KOC-
MOTOIITUYHU ), pealbHUI.

TepuropiansHuit npuHuun (ct. 6 KK) — ocobu, siki BUMHWIH
3JIOYMH Ha TepUTOPil YKpaiHM, MiMIATal0Th KPUMiHaJNbHII Biamosi-
nanbHOCcTi 3a KK YkpaiHu. 37104MH BU3HAETHCSI BUMHEHUM Ha Te-
purtopii YkpaiHu, skuio #oro OyJo moyaTto, MpPOIOBXKEHO, 3aKiHYEHO
abo MpUNHHEHO Ha TepuTopii YKpaiHH, abo SKIIO HOro BUKOHABEllb
abo xoya 6 ONMH i3 cliBy4yacHHUKIB HisiB Ha TepuTopii Ykpaiuu. Tepu-
TOpis YKpaiHU OXOIUIIOE: a) CyIlly, MOpe, PiuKH, 03epa Ta iHIli BOLO-
MMH, Hanpa 3emili B MeXax KOpPIOHY YKpaiHH, a TAKOX IOBITpSHUM
UPOCTIp Haj Cyllelo i BOAHUM IPOCTOPOM, Y TOMY YHMCJi Han Te-
pUTOpiabHUM MOpeM; 6) BilicbKOBi KOpaGili, IPUIMCAHi 1O TOPTiB
Ha TepuTopii YKpaiHM, 110 nepebyBaloTh IMif MpanopoM YKpaiHu y
BiIKPUTOMY MOpi, B TEpUTOpiaJlbHOMY MOpi ab0 noprax iHIUKX HAe-
pXaB; B) HEBIHCHKOBI CylHa, NPUITKCAHi A0 MOPTiB Ha TepUTOpPii YK-
paiHy, 10 NepebyBaloTh MiA MPAanopoM YKpPaiHW y BiIKPUTOMY MODI;
r) iHO3eMHi HeBilICbKOBI cylnHa, 110 NepebyBaloTh Y TEPUTOPiaIbHO-
My MODi 4¥ MOPTY YKpaiHu; 1) BiiiCbKOBi MOBITpSHI cyngHa YKpaiHu,
NIpUIIMCAHi A0 aepoIopTiB Ha ii TepuTopii, AKi NiA po3nisHaBaJIbHUM
3HAKOM YKpaiHu nepeOyBaloTh y BiIKPUTOMY IOBITPSIHOMY IIPOCTOPI,
B 1IOBITPSIHOMY MPOCTOPi YM Ha aepoApOMi iHINOI AepXaBu; €) He-
BIHCbKOBI MOBITPsIHI CyAHAa YKpaiHW, NIPUIIUCAHI 7O aepoOIOpTiB Ha I
TepUTOpIii, fAKi Mil po3ni3HaBaJIbLHUM 3HAKOM YKpaiHu NepeOyBaioTh
y BiIKpUTOMY MOBITPSTHOMY IIPOCTODI.

IcHyoTh 00’€KTH, IO HE € TEpUTOpicl0 YKpaiHM, ajie Ha sKi 3a
IIEBHUX YMOB MOIUMPIOETHCS cdepa 3aCTOCYBaHHS KPHUMiHaJIbHO-
ro 3aKOHOIABCTBAa YKpaiHU: a) KOHTUHEHTAJbHUM Iueabd (OisTHHS,
NIOB’s13aHi 3 HOro po3BilKOI0, pO3POGKOI HOro MiHEPaJbHUX | XXHUBUX
pecypciB, TiIpOTeXHiYHUMHU Ta OYPOBUMH POGOTAMH, CIIOPYIXEHHSIM,
eKCIUlyaTali€lo i BUKOPUCTAHHSIM IUTYYHHUX OCTPOBIB, YCTAHOBOK i
CIIOpYA, 3AiHCHEHHSIM MOPCBKHMX HayKOBUX HOCIiIXeHb, 3aXHUCTOM
i 36epexXeHHSIM MOPCBKOI cdepH, MPOKIAAKOI Ta eKCIUlyaTallielo
UigBOAHUX KabeniB i TpybonpoBoaiB); 6) BUKIOYHA (MOPCbKA) €KO-
HOMIYHa 30Ha YKpaiHM (HisIHHA, NMOB’S3aHi 3 BeJeHHSM PUOHOro
TIPOMHUCITY, IIPOBEAEHHSIM HAayKOBHX HOCIIIXEHb, MPOBEAEHHIM pOOiT
3i CIIOPYIXKEHHS! IUTYYHUX OCTPOBIB, YCTAHOBOK, CIIOPY[ i BCTaHOB-
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JEHHS 30H OE3MeKM HaBKOJIO HMX, 3amobiraHHsAM 3a0pyIHEHHIO
MOPCBKOTO CEpEeNOBHUINA); B) HalexXHi YKpaiHi miaBoaHi Tenerpad-
Hi Kabesi, TpyOONPOBOAM, IO MPOXOAATH MO IHY BIIKPUTOTO MOPS;
I) HayKoBa CTaHIis «AkaneMik BepHaaCcbKkuii», po3TalioBaHa B AH-
TapKTHUIi; A) 3aMyIIeHi B KOCMOC 00’€KTH, INO HAJNEXaTh YKpaiHi
BIINOBIIHO 0O PEECTPY KOCMIYHMX OO’€KTIB; €) TEPUTOPIA pO3TALIy-
BaHHA BiliCbKOBMX YaCTMH YKpaiHM B iHLIMX kpaiHax. BukiIioueHHS
3 KoJsa ocib, SIKi BUMHMIM 3JI0YMH Ha TepuTopii YKpaiHW Ta miuis-
raloTh BiAMOBiZaJbHOCTI 33 il KpUMiHAJIBHUM 3aKOHONABCTBOM, CTa-
HOBJISAATh DUIJIOMAaTHUYHi MPEACTABHMKM iHO3€MHHUX AEPXaB Ta iHIIi
rpOMaisiHH, AKi 3a 3akoHaMu YkpaiHu ([TosoxeHHs MpOo AUIUIOMA

TUYHI MpEeICTABHULTBA Ta KOHCYJIbChKi YCTAHOBM iHO3EMHHUX AepXan
B Ykpaiui Big 10.06.1993 p.) i MiXkHapoAHMMHU AOrOBOPaMM, 3roia Ha
060B’I3KOBIiCTh IKMX HagaHa BepxosHoto Pamoio YkpaiHW, He € mia-
CYIHMMHM Yy KPMMiHaJIBHUX CllpaBax cyaaM YKpaiHM. IIuTaHHS mpo
iX BiZMOBiZAJBHICTh, B pa3i BYMHEHHS HUMHU 3IOYMHY HA TEPUTOPii
YKpaiHu, BUPILIYETHCS IUIUVIOMATUYHUM LUISIXOM.

IMpuHuun rpomansHcrsa (4. 1 ¢r. 7 KK) — rpomalssHM YKpaiHu
Ta 0co0M 6€3 rpOMafsHCTBA, LIO MOCTIHO MPOXHUBAIOTh B YKpaiHi,
IKi BYMHWIM 3JIOYMHM 3a 1 MeXaMH, MiLIAraloTh KpUMiHaIbHIl Bix-
nosiganpHocTi 3a KK Ykpainu, siKiio iHule He mepeabadyeHo Mix-
HAapOIHMMM JOTOBOpPaMM YKpaiHM, 3roay Ha OOOB’S3KOBICTb SIKMX
HagaHo BepxosHolwo Panoio YkpaiHu.

KocMmononitnunuii (ynisepcanbuuit) npunnun (cT. 8 KK) — iHo-
3eMui a60 ocobu 6e3 rpoMaIsHCTBA, 1O HE MPOXUBAIOTH MOCTIHHO B
Vkpaini, sKi BAMHUIM 3TOYMHH 33 ii MEXaMM, MiLIsAraioTe B YKpaiHi
BiznosinaneHocTi 3a KK Ykpainu y Bumaakax, nependadeHux Mix-
HapoAHMMH HorosopaMy. CyTHICTh MPUHIMITY TOJATAE B 06’€NHAHHI
iHTepeciB mepxaB y 00poThO0i 3i 3104MHaMM, BUMHECHHSA SIKMX Ha TC-
pUTOpIi ofHiEl AepXaBy 3AaTHE 3aMOMIATH IUKOAY H iHTEpecaM IHILINX
nepxas (halbLIMBOMOHETHULTBO, MiPaTCTBO, HAWMAaHCTBO TOLLO).

Peanpuuit npunuun (ct. 8 KK) — iHosemui abo ocobu 6e3 rpo-
MaJsHCTBa, 110 HE NMPOXHUBAIOTh MTOCTIHHO B YKpaiHi, AKi BYMHHIN
3MOYMHHU 33 11 MeXaMH, MiaigraroTs B YKpaini BiIIIOBimaNBHOCTI 3a
KK Ykpainy, skio BoHM BuMHMIU nepeabadeni KK Ykpainu Tsaxki
260 0CO6IMBO TSXKKi 3JIOYMHHU MPOTH MpaB i cBOGOA IPOMalsiH YK-
painy abo iHTepeciB YkpaiHu.

V 3aransniit yactuni KK Ykpainu nepen6adyeHMH iHCTUTYT €KC-
TpagMLii, SK1i NO3BOJSE CIiBMPALIIOBATH AepXaBaM CBIiTy y cdepi
3a0e3Me4YeHHs NPUTATHEHHSA OO0 KPUMiHAJIBHOL BiIIIOBiAANBHOCTI Ta
ii peanisalli oci6, BUHHMX Yy BUMHEHHI 3104MHiB. EKCTpanuuis — ue
aKT TpPaBOBOi JOMOMOTU OAHIEI AEPXaBH iHILIM, SKUHA 3AIHCHIOETHCS
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Ha IMiACTaBi HOPM MiXHapOAHOIO Ta HALIOHAJIBHOTO 3aKOHOIABCTBA
Ta TMOoJAra€ B nepenadi ocoOH, siKa BUMHMWIA 3JI0YMH, ONHI€I0 Ne-
pPXkapoio (AepXaBolo 3alMTY), HA TEPUTOPIii AKOI L ocoba mepeby-
Ba€, iHUIA nepXaBi (JepxaBi 3amuTyBaya), Ha TEPUTOpIi sIKOI Oys10
BYMHEHO 3JI0YMH ab0 rpoMaasiHUHOM AKOi BOHA €. JIis 3mifiCHEHHs
eKCTpaaMilii HeoOXiTHA HASABHICTh (PaKTMYHOI MiZCTABM — HASBHICTh
O0BMHYBaY€HHSI OCOOM y BYMHEHHI 37104MHY a60 OOBHHYBaJIbHO-
ro BHPOKY, Ta NMpaBOBOi MilCTaBU — HasBHICTb MiXHapOJHOI yromu
wono excrpanuuii. I'pomansiHu Ykpainu, siKi BAMHWIM 3TOYHMHU O34
MexXaMH YKpaiHM, He MOXYTh OyTH BUAAHi iHO3EMHill HepXasi s
NMPUTATHEHHS 1O KPHUMiHaJIbHOI BilNOBiZaNbHOCTI Ta BigmaHHSA 0O
cyny. IHosemui Ta ocobu Ge3 rpoMaasaHCTBa, IKi BUMHHIN 30YHHU
no3a MeXaMHM YKpaiHu i mepeOyBaloTh Ha TepUTOpil YKpaiHu, MOXYTb
OyTd BUAAHi iHO3eMHIH AepXaBi A MPUTATHEHHSA 0O KPUMiHAJb-
HO! BilNOBiNANBHOCTI i BiIgaHHA 10 Cydy. YKpaiHa MOXe MepeiiHATH
KpUMiHaNbHE MPOBAIXKEHHS, B IKOMY CYNOBUMHU OpraHaMH iHO3€M-
HOT 1€PXABM HE YXBaJE€HO BHUPOK, ILOAO IpOMaisiH YKpaiHH Ta iHO-
3CMUIB, AKi BYMHWIM 3JI0YMHM 3a MEXaMH YKpaiHu i nepebyBaioTh
Ha TepuTOopil YKpaiHW, ane AKi He MOXYTb OyTM BHUAAHI iHO3EMHIiMH
Aepxasi abo y BMAAUi SKUX BIIMOBIIEHO, AKIIO MisIHHA, Y 3B’A3KY 3
SIKUM 3AMUTYEThCA Mepefaya KpUMiHAIBHOTO MPOBAIXEHHS, 3TiAHO
3 KK Ykpaiuu BH3HA€ThCS 3I0YMHOM. BUKOHAHHA B YKpaiHi BHpO-
Ky iHO3€MHOTO Cyly YM MiXHApOAHOI CyIOBOi YCTAHOBH MOXJIMBO,
AKIO AisIHHS, BHACIILOK BUMHEHHS AKOTO OyJO YXBaJeHO BHUPOK,
srigHo 3 KK YkpaiHu BU3HaeTbhes 3104MHOM ab0 6y10 6 310YMHOM
V pasi Horo BUMHEHHS Ha TepUTOpil YKpaiuu.
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Tema 3. NOHATTA 3N04YUHY TA NOr0 BUOK

MoHATTA 3n04nHy 3a KpuMiHansHuM npasoM YKpaiuy.

O3Haku 3rounHy.

MoHnATTA Ta 03HaKN ManoaHa4Horo gisHHs (4.2 cr. 11 KK Ykpainm).

MoHATTA Ta NpaKTUYHE 3HAYEHHA Knacuikauii 3M04nHIB.

BigMiHHIiCTb 3104nHiB BIg iHWKX npasonopyueHb. [TnTaHHA 3anpoBafXeHHS
IHCTUTYTY KDUMIHaNbHUX MPOCTYIKIB.

Y KpuMiHalbHOMY TpaBi iCHYIOTh ABA LICHTPAJIbHUX IMOHATTA -~
3IouMH i rokapaHHdA. IIOHATTA 3JI0OYMHY Biirpae pojib KaTeropii,
TOOTO HaOLIbLI 3arajbHOTO MOHSITTSA, HABKOJO SKOTO «00CpTaloTh-
cs» Bei inuai. IcTopuyHo ckianocst icHyBaHHs OpMajbHOTIO H Ma-
TepiaIbHOr0 BU3HAYEHHS TOTO, LIO € 3JIOYMHOM. Y 6araThbox 3aKop-
noHHux gepxasax (Ectonis, Jlarsis, Ilonblia) npuitnsare ¢GopMaibHe
BU3HAYEHHS 3JOYMHY, BIIMOBIIHO HO SIKOTO 3JIOYMHOM BBAXKAETbCA
HisiHHs1, TiepenbayeHe KPpUMiHAaIbHUM KOAEKCOM BiAINOBIMHOI KpaiHH.
MartepiasibHe BU3HAYEHHS 3JIOYHHY BKIIIOYA€E TaKi O3HAaKH, SKi BH-
3HA4Yal0Th, YOMY JaHe TiAHHSA € 3104MHOM. Hacamnepen, Le BKasiBKa
Ha CYCNiJIbHY Hebe3neKy W 00’€KTH MOCSraHHS.

B KK Vkpainu 2001 p. BUKOpHCTaHE TaK 3BaHE «3Milllane abo
¢opManbHO-MaTepialbHE BU3HAUYEHHS» 3JI0YMHY Ta BCTAHOBJIIOETD-
csl, U0 «3JIOYUHOM € mnepeadadeHe MM KomekcoM cycninbHO Hebes-
MeyHe BUHHE [isiHHA (nisi aG0 Ge3misyIbHICTh), BUMHEHE CYD’€EKTOM
3nourHy» (4.1 ct. 11 KK). ¥V BU3HaueHH] 3I0YMHY MICTATBCA TaKi
000B’I3KOBi O3HAKM 3JI0YMHY: 1) 3710YMHOM € JuuIe TissHHA (Zig abo
6e3misUIbHICTD); 2) OiIHHA Ma€ OYyTH BUMHEHE Cy0’€KTOM 3JI0YHHY;
3) miSHHSA € BUHHUM; 4) BKa3aHe [iSTHHS € CYCNUIBHO HEeOE3NeUHUM,;
5) BignoBigHe AisiHHA MOBMHHO OyTu mnepenbayeHe yuMHHUM KK;
6) xpuMiHanbHa KapaHicTk. BigcyTHicTh xoua 6 ofHiel 3 LMx 03HaAK
BKa3y€ Ha BIICYTHICTb 3JIOUMHY B3araii.

XapaKTepUCTHKA 3I0YMHY K MisiHHA — [il (aKTMBHA TOBeliHKa)
yy Oe3mistIbHOCTI (MacMBHA MOBEMiHKA) Ma€ NMPUHLIMIIOBE 3HAYEHHH.
3J704MH fIK CBIIOMMH BOJBOBUIl BUMHOK JIIOAMHU NOBUHEH OYTH BHU-
ABJIEHMI Y KOHKpeTHI# aii abo GeamisnpHOCTi. JlyMKH, MOTAAAM, NE-
pEKOHaHHS, L0 He 3HANIUIM CBOrO BMPaXeHHs B aKrax Hii abo 6e3-
IiSTbHOCTI, HaBiTh AKILIO BOHHM CyIepeyath iHTEpecaM CyCIIiIbCTBa,
3JIOY4HHOM BHU3HABATUCH HE MOXYThb. Pa3oM 3 TMUM i KOHKpETHa Hist
abo 6e3misIbHICTD, NM036aBJEHA MCUXOJIOTIYHOI OCHOBHU HisIHHSA, ~
CBiZIOMOro i BOJIBOBOIO €jJeMEHTIB (Hanpukian, pediaeKTopHi, iHC-
TUHKTHUBHi BUMHKH), — He € 310urHOM. Tomy B cT. 11 KK VYkpainu
BKa3ye€ThCs, WO 3J0YUHOM € JIMLIE AisTHHs, BdNHEHE CYyO’€EKTOM 3JI0-
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YUHY, AKUM BignmosinHo 00 4. 1 cT. 18 KK € ¢isuuna ocyaua ocoba,
sIKa BYMHWIA 3JI0YMH Yy Billi, 3 IKOrO MOX€ HacTaBaTH KpUMiHalbHA
BiINMOBLIAIBHICTh, TOOTO 0CO0a, sIKa [i€ CBiIOMO, 3 BOJEIO, IO € JO-
CTaTHIM IJISI TOTO, 100 MOCTAaBUTH il Y BUHY BYMHEHE MisTHHSI.

CycniibHa He6Ge3NeYHiCTh, SIK MaTepiajibHa O3HaKa 3JI0YMHY, I1O-
JIITa€ B TOMY, IO HisSTHHS abo0 3amodilo€ MIKOAY BiZHOCHHAM, AKi
OXOPOHAIOTBCSI KPUMIHAJIBHUM 3aKOHOM, 200 MicTUTBh y cobi peajb-
HY MOXJIMBICTb 3aMOMiSTHHS Takoi wkoau. Ile — 06’exTuBHA Brac-
TUBICTh 3JIOYMHY, pealbHE TOPYIIEHHS BiIHOCHH, 1O CKJIAJINCS B
CycTUIbCTBi. BUHUMKHEHHS, 3MiHa, BTpaTa CYCIIUIbHOI HEGE3MEYHOCTI
NisTHHA OOYMOBJIEHi 06’€KTUBHMMHU 3aKOHOMIPHOCTSIMH CYCIIUTBHOTO
DPO3BUTKY, HCPO3PDUBHHUM 3B’SI3KOM 3 TUMH COLLiaJIbHO-€KOHOMIYHUMHU
npoliecaMu, sIKi BinOyBaloThCs B cycniibcTBi. CycniibHa Hebe3mey-
HICTh HAJE€XHUTh OO OUiHOYHHUX MOHATH. OUiHKa CYCMiIbHOI Hebe3-
MEYHOCTI AisSIHHS, SIK O3HAKH 3JIOYMHY, BiIOYBAa€ThCA HA JABOX PiBHSX:
no-Ieple, Ha 3aKOHOAaBYOMY, KOJIH 3akoHomaBeub B KK BcTraHoB-
JIIo€, fKiI OISSHHA € CYCHiIBHO HeOe3nmeuyHUMM (KpMMiHalilye ix);
No-Apyre, Ha IMPaBO3aCTOCOBHOMY, KOJIM CIin4uii, MpOKypop, Cyi-
Is1 OLIHIOIOTh CYCHUIbBHY HEOE3NEYHIiCTh BUYMHEHOTO 310unHy. Kpu-
Tepi€M OLIiHKM CyCHiJIbHOI HEOE3MEYHOCTi BHCTYNAIOTh 00’ €KTHUBHI i
Cy0’€KTHBHI O3HaKH 3JI0YMHY: 00’€KT, Ha SKHUIl moCsATac 3JI04MH, Ha-
CJiIKH, CIIOCIO BYMHEHHS 3JI0YMHY, MOTHB i MeTa Tomo. CycrninpHa
HeOEe3MeYHICTh 3JIOYMHY XapaKTEPHU3YETHCA IBOMA NMOKa3HUKAMHU — ii
XapaKTEpOM i cTyneHeM. XapakTep CYCIIUIBHOI HeGe3MeYyHOoCTi — 1ie
il AKicHUIT KpuUTepiit (IKiCHA O3HaKa), 1O 3AIEXMUTH Bill BaXJIMBOCTI
o6’exta 3nounHy. CTyNiHb CYCITLIbHOI HEOE3NEYHOCTI IBJSIE COOOI0
il KiJIBKiCHMH KpUTepii (KiNbKiCHY 03HAKy) i BU3HAYa€ThCA XapakK-
TEPUCTUKOIO KOHKPETHOTO TMOCSTaHHs, 30KpEMa, MICLIEM, CIIOCOOOM,
06CTaHOBKOIO HOro BYMHEHHS, CTYIIEHEM pealizauil 3J104YMHHOTO
HaMipy Touro. Bu3HavanpHy pOJIb IS OLIHKM CTYTIEHS CYCILIBHOL
HeOe3NeYHOCTi 3JI0YUHY BilirparmTh 3amOAisgHi 3JT0YMHOM HaCJigKH.
CycninbHa HeGe3MEYHICTh Billirpa€ 3HAaYHY pOJIb Y BUPILLEHHI HU3KU
MUTaHb: a) CIYTyE MiICTaBOIO KpHMMiHali3allii AisHb;, 6) € KpUTEpiEM
PO3MEXYBaHHA 3JTOYMHHUX Ta HE3JTOUMHHUX HisIHb, 4 TAKOX CyMix-
HUX 3JIOYMHIB MiX c00O0I0; B) € MiJICTaBOW KiacHu@ikallii 3104HHiB;
r) cripusie nu¢epeHianii KpMMiHaAJIBHOI BiIIOBiZaIbHOCTI Ta iHAUBI-
Iyasisanii moKapaHHs.

Ile onHi€l0 00OB’SI3KOBOIO O3HAKOIO 3JIOYMHY, IO BUPaAXa€ HOro
BHYTPIlIHiii NICUXONOTIYHMIt 3MIiCT, € BUHHICTh. Y LIiil O3Hali BigOu-
BA€THCSl HaMBaXUIMBILIMA NPUHLMIT KPUMiHAJIBHOTO NMpaBa — IpH-
HUIUNn Cy0’€eKTHUBHOTO CTaBJIe€HHA Y BHHY, TOOTO BiAmoBimasabHOCTI
TUIBKM 32 HasBHOCTi BMHHM, WO BUIUIMBAaE 3i cT. 62 KoHcTHTyLil
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Vkpaiuu. Yactuna 2 cr. 2 KK 3akpinuia nei nmpuHUUI, BKa3aBillM,
110 0co0a BBaXKAETHCS HEBHHYBATOK Y BUMHEHHI 3JI0YMHY i HE MOXeE
OyTM IMMiggaHa KpUMiHaJIbHOMY IMOKapaHHIO, MOKHW il BUHY HE Oynae
JOBEIEHO B 3aKOHHOMY IMIOPSIIKY i BCTAHOBJIEHO OOBHHYBaJbHUM
BUPOKOM cyAy. BuHa, xapakTepuU3yrouu BHYTPillIHii 3MiCT OisSiHHA,
BIUIMBAE Ha CTYIIiHb MOTO TSKKOCTI, alk€ Yy CKOEHOMY TMEBHUM YH-
HOM MOENHYIOTHCS oro 006’€KTUBHI BIACTUBOCTI (cycITinibHa Hebe3-
MeyHicTh) i cy6’eKTUBHE CTaBJIEHHS (CBiIOME, BOJIbOBE) OO HisIHHS.
VYV yunnHoMy KK MOHSTTSI BUHHM BHU3HAYa€ThCS SIK CTABJIEHHSA OCOOH
IO BUMHEHOTO i MOro HaciifikiB, 1110 JiCTa€ BUSB Yy BUIJISIII YMUCIY
abo HeobepexHocTi (cT. cT. 23—-25 KK).

Bu3HaHHA MMeBHOrO AisSTHHS NIPOTUIIPABHUM SIBJISIE COBOI0 ODittiii-
He BU3HAHHSI JISIHHS CYCITiIbBHO HeOe3NeyHUM 3 OOKY NepXaBH.
V KpuUMiHILHOMY 3aKOHi BMYEPITHO BH3HAYEHO KOJO IOCATaHb,
dKi SIBJISIOTH COOOI0 3JIOYMHH, Lie 3pobieHo y craTTsax Ocobausoi
yacTuHU KK. ToMy He MOXe BBaXaTHCHd 3JIOUMHOM JiSIHHSI, HE Ie-
penbayeHe KpUMiHAJIbHUM 3aKOHOM, XOYa BOHO MOXE i CTaHOBUTH
Hebe3neKy IS CycniibcTBa. I1poliec BCTAHOBJIEHHS MTPOTHUIIPABHOCTI
IisIHb BifnOyBa€ThCS Mill Yyac MpaBOTBOPYOCTi Ta MA€ BiAIMOBiNaTU MEB-
HMM BMMoOTraM (IiICTaBH Ta MPWHUMIIM KpUMiHanizalii). 3BOPOTHUIA
npouec 3 BUkIoueHHIM HopM 3 KK Mae Ha3By nekpuMiHanizauii Ta
CKAaCOBY€E 3JIOYMHHICTh HisTHb.

Illomo Takol 03HakKM, SIK KapaHiCTh HisTHHSI, TO aHaji3 4.2 cT. |
KK, sixa BM3Hayae 3aBaaHHs KpHUMiHaIbHOTO KOHEKCY, HO3BOJSIE
CTBEPIXYBaTH, 1110 niepenbayeHicTh nisHHSA B KK omHoyacHO o3Hayae
i1 000B’sI3KOBY KapaHicTb Horo 3a uuM Komexcom: njia 3miiiCHEHHS
3aBAAHHA 3aXUCTY CYCHUIBHUX BiIHOCHUH Bill 3JJOUMHHUX NOCSTaHb
Konexc Bu3Hayae, SIKi CycniIbHO HeOe3MeyHi AisTHHS € 3JI0YUHaMU
Ta SIKi MOKapaHHSI 3aCTOCOBYIOThCS 1O ocCiO, 1o ix ByMHmwIM. Ka-
paHicTh — Ile O3HakKa, siKa MPsSIMO He BKa3aHa y 3aKOHOMIABYOMY BU-
3HAYEHHIi 3araJbHOTO MOHSTTS 3JIOUMHY, a BUTJIMBAE 3 iHIIMUX O3HaK,
Tepil 3a BCE, 3 O3HAKWU MPOTUIpPABHOCTI AissHHs. KapaHicTh mossirae
y IpaBOMipHi#l 3arpo3i 3aCTOCYBaHHS 3a BUMHEHHS 3JIOYHHY MOKa-
paHHs, BCTAHOBJIEHOTO Y KPUMiHaJIbHO-TIPaBOBiii caHkUil. [T He Mox-
Ha 3MIlllyBaTH 3 pEaIbHUM 3aCTOCYBAHHSIM IMOKApaHHS 3a BUMHEHHS
3JI0YMHY, OCKUIbKH iCHYIOTb 3aKOHHI HiACTaBU I 3BUIBHEHHS OCOOH
Bil KpMMiHanbHOI BiZNOBiAaJbHOCTI ab0O Bill mMokKapaHHs, aje 1e He
BUKJIIOYAE BU3HAHHS BUYMHEHOTO OCOOOIO HiSTHHSI 3JI0YMHOM.

Binnmosigno mo 4.2 ct. 11 KK YkpaiHu He € 3/104HHOM BUMHEHE
Ccy0’eKTOM 3JI0YMHY BHHHE IisSTHHSA, npsMo nependadeHe KK, sikio
BOHO Y€pe3 MaJIoO3HAYHIiCThb HE€ CTAaHOBMUTh CYCHiJIBHOI HeOE3IMeKM.
Mano3HayHe OisTHHS CJIi BiXMEXOBYBATH Bijl HisTHHS, SIKE HE MiCTUTH
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CKJIaLy 3JI04MHY. Tak, SKIIO iCTOTHICTh MaTepianbHOi (MailHOBOI 4M
disuuHol) mKoau BH3HauyeHa Ge3MocepeJHbO B 3aKOHI Uepe3 MEBHY
KUIBKICTh HEOINMOAATKOBYBAHUX MiHIMyMiB MOXOHiB IpOMAalsiH, TAX-
KiCTh TUIECHHUX YUIKOAXEHbL TOIIO, TO HEJOCITHEHHS NMEBHOTO piB-
HS IIKOAU € CBiIYEHHSAM BiICYTHOCTI CKJaoy 3JIOYMHY. BaxXIMBUM
NP BiTHECEHHI KOHKPETHUX HisiHb 10 MaJIO3HAYHMX € BCTAHOBJIEH-
HS 3MiCTYy yMHUCIy. Mano3HayHuM MoXe OYyTH BU3HaHE TiIbKHA Take
JIIHHSI, HEOE3IEYHICTh IKOro He TUIbKM O00’€KTUBHO, a i 3a 3MiCTOM
YMUCJIY BUHHOTO € HE3HAYHOIO. BiICyTHICTh cycmiyibHOiI Hebe3neku
y HaHOMYy BMIIaIKy O3Hadae, IO Taka nig abo 6e3nmisibHIicTh: a) 3a-
ToJifJIa OXOPOHIOBAHOMY KPUMiHAIBHUM 3aKOHOM 00’€KTY NOCSITaH-
HS LIKOLY, sIKAa HE € iCTOTHOW, abo G) CTBOpWJIa 3arpo3y 3alomisiH-
HS BKa3aHOMY OO0’€KTy ILIKOIM, IKA He € icToTHolo. SIK mpaBuio,
MaJIOZHAYHMMM BU3HAIOTLCA HiAHHSA, 10 MICTATh O3HAKM 3JIOYMHIB
HEBEJIMKOI i cepedHbol TSXKOCTi. KpuMiHaibHEe NMpOBaIXEeHHs IpPO
MaJio3HauHi JisIHHY He Moxe OyTH BiIKpUTe, a BiIKpHUTi Migjsaraiorh
3aKpUTTIO Ha migcrasi 4. 2 ¢T. 11 KK.

37104MHH, K H OYIb-fAKE iHILIE TIOHATTA, MOXYTb OYyTH PO3IOMi-
JieHi Ha Tpynu 3 pi3HUMM KPUTEPisIMHU:

— 3a 00’€KTOM TOCATaHHA — PONOBHI O0’€KT, SIKMI € OCHOBOIO
UIsE KOHCTpyloBaHHs Ocobnuboi yactiH KK Vkpainu (3104MHH
MPOTH OCHOB HalUiOHANLHOI OE3MEKH, 3TOYUHU TMPOTHU XKHUTTS OCOOH,
3JIOYUHU TMTPOTH BJIACHOCTI TOLLO);

— 3a (OPMOIO AiAHHA: 3JIOYUHU, IKi BYMHAIOTHCS a) LUIAXOM il
(ct. 185 KK); 6) uuisxom 6esnisutbHocti (cT. 403 KK); B) nuisixom mii
abo oesnignapHoCcTi (cT. 115 KK);

— 3a ¢opMoI0 BUHHU: a) yMucHi 3104uHH (cT. 187 KK); 6) Heobe-
pexHi 3mounHU (cT. 367 KK); B) 3M04MHHU, IKi MOXYTh BYUHATHCA K
3 YMUCHOIO, TaK ¥ 3 HeobepexHolo BUHOIO (CT. cT. 115 Ta 119 KK);

— 3a Cy6’eKTOM: 3JI0OYMHH, 9Ki MOXYTb O6YyTH BUMHEHi a) 3arajib-
HUM cy6’ektoM (cT. 113 KK) Ta 6) cneuianbHuM cy6’ektom (ct. 117
KK).

HaiiBaxnupille 3HayeHHS Ta HOPMATUBHE 3aKPilUVIEHHS Mae€ Kia-
cudikauisg 3moumHiB 3a cryneHeMm Taxkocti (cT. 12 KK). Cryninb
TSIXKOCTI BU3HA4Ya€TbCA BUXOMSAYM 3 BUOY Ta PO3Mipy TNOKapaHHi,
AKe mnepenbayeHe 3a LeH 3I0YMH B caHKigx crareit Ocobiamnsoi
gactuHn KK. TpamuuiitHo B ocHOBY kjacuikauil mokiagaBcs Ham-
Gibul CYBOpHMIt BUA IOKAapaHHA — 1M030aBieHHs Bosi. OnHak 3akoH
Ykpainu «I1po BHeCEHHS 3MiH A0 NeSKUX 3aKOHONABYMX aKTIiB YKpai-
HU 1I0Z0 TYMaHi3alil BiANMOBiZAIbHOCTI 3@ MPaBOIIOPYIIEHHS ¥ cdepi
rocrnogapcbkoi AisibHOCTI» Bim 15.11.2011 p. Ne 4025 nepenbaums,
110 KPHUTEpii, 32 AKMM BM3HAYAETHCA CTYMiHb TAXKKOCTI 3JI0YUHY,
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Ma€ OXOIUTIOBAaTH TAKOX HAWM’SKilUMi BUA MOKapaHHs — IITpad,
ajle BKas3aBIllM, INO CTYIIiHb TSDKKOCTi 37I0YMHY, 32 BUMHEHHS SIKO-
ro nepeabayeHe OSHOYACHO OCHOBHE IMOKApaHHS y BUAi wTpady Ta
[030aBJI€HHSI BOJIi, BUSHAYAETHCH BUXOASIYM 31 CTPOKY NMOKapaHHS
y BUII No30aBlIeHHs BOJI, NepeadayeHoro 3a BiIMIOBiZHMH 3JIOYUH.
BignosinHo mo i€l kinacu@ikalii BCi 3T0YMHM MOAINAIOTECH HA 3710-
YUHMU:

1) HeBeNMKOI TSXKKOCTI — 3JI0YMHM, 3a sIKi nependayeHe Ioka-
PaHHsS y BUAI 1030aBIeHHS BOJIi HAa CTPOK He Ginbiue 2 pokisB abo
iHme, Ginbm M’sKe MOKapaHHs 3a BUHATKOM OCHOBHOTO MOKAPAHHS
y Buai mwrpady B po3Mipi noHan 3000 HeormoagaTKoBYBaHUX MiHIMyMiB
JOXOIiB I'pOMaAsH;

2) cepenHbOI TSIKKOCTI — 3JI0MMHM, 3a sIKi TepeqbadeHe OCHOBHE
MoKapaHHsS y BUAi wTpady B po3mipi He 6iibire 10 000 Heomonar-
KOBYBAaHMX MiHIMYMiB JOXOHiB rpoMansid abo mos3baBaeHHs BOJi Ha
CTPOK He Oinblie 5 poKiB;

3) TXKI — 37I04MHM, 3a sKi nepenbadeHe OCHOBHE MOKApPAHHS Y
BuLi wWTpady B po3mipi He Gitbire 25 000 HEONOAATKOBYBaHUX MiHi-
MYMiB OXOZiB rpOMasiH abo 1o36aBieHHs BOJi Ha CTPOK He Ginblie
10 pokiB;

4) 0cobnMMBO TAXKI — 370YMHM, 3a fIKi mepenbadeHe OCHOBHE
TOKapaHHs y BUAI mTpady B po3Mipi moHax 25 000 Heomonmarko-
BYBaHMX MiHIMyMiB IOXOZdiB I'POMaisiH, 1M036aBjeHHsI BOJi Ha CTPOK
noHan 10 pokiB abo DOBiYHOro 11036aBIEHHS BOJI.

Knacudikaiiist 37104KHIB 32 CTYNEHEM TSKKOCTI BIUIMBAE HA MOX-
JIMBICTh HENPUTSATHEHHS OCOOM A0 KPUMIHAIbHOI BiIMoBigalbHOCTI
3a TOTYBaHHSA 10 AeAKUX 3104MUHIB (4. 2 cT. 14 KK), 3BiIbHEHHS OCO-
Ou Big KpMMiHaAJBHOI BignosizanbHOCTI (po3ain IX 3aranbHoi yac-
TMHU KK), Bim nokapanus (4.4 cr. 74 KK), Big Bin6yBaHHS IoKa-
panHs (ct. cT. 81, 82 KK), 3acTocyBaHHS NesIKMX BUIiB IIOKapaHHS
(cr.ct. 54, 59, 64 KK), BcTaHOBIEHHS CTPOKIB 1aBHOCTI (CT. cT. 49, 80
KK), cTpokiB morameHHst Ta 3HATTA cyauMocTi (cT. cT. 89, 91 KK).

3704MH € NMIle OOHUM i3 BHIIB NpaBonopylueHb. ToMy BHHH-
Ka€ ONUTAHHS MPO MiClle 3JIOYUHY B CHCTEMi MPABONOPYIUEHDL: aj-
MIHICTPaTMBHHUX, NUCLUIUIIHAPHUX, UMBIIbHO-TIPABOBUX. Y KpPUMi-
HAJIBHOMY IIpaBi BU3HAETLCS, IO caMe MaTepiajbHa O3HaKa 3710YM-
HY — CYyCHiJibHa HeGE3NEeYHICTh € TUM OCHOBHUM KPMTEDi€M, SIKUi
Mae OyTH TMOKJIAIEeHWH B OCHOBY BiIMeXYBAHHS 3JIOYMHY Bil iHIIMX
npasonopyueHs. OgHaK TPUBAE IUCKYCis PO Te, YU € CYCIiJbHA
Hebe3MneyHiCTh 03HAKOIO BCiX IIPAaBOIOPYLIEHb, Y JIMIIE 3JIOYMHIB.
Cnin BU3HAaTH, 1O BCi MPaBOMOPYLIEHHS 3aMOilOIOTh LIKOAY abo
CTBOPIOIOTH 3arpo3y ii 3alOomisiHHS IEBHUM CYCITUILHUM BiIHOCHMHAaM,
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aje CTYMiHb 1i € pi3HUM, Ta HaHOIIBIIMM BOJIOAIIOTE CaM€ 3JI0YMHH.
IHIIMMH KpUTepisIMH, 32 IKMMH MOXHa BiIMeEXyBaTH 3J0YMHM Bil
iHILIMX MPaBOIOPYLIEHb, € TaKi: a) BU3HAYEHICTh 3TOYMHIB TiJIbKU
3aKOHaMH, TOMi K LIMBiIbHI NMPaBONOPYLIEHHA MOXYTb BU3HauaTH-
ca 1 JoroBopaMu; 0) 3JJ0YMHHM TOCSTalOTh Ha HaWOiNpII LiHHI cyc-
MiNbHI BifHOCMHM (HalioHanbpHA Ge3meKa, XHUTTS Ta 3LOPOB’S 0CO-
6M); B) Cy0’e€KTaMH 3JI0OYMHIB MOXYTb OyTH TUIbKM i3W4Hi OcobH,
cy0’eKTaMH LIMBUIBHUX MPABOIOPYIIEHb MOXYTh OyTH I IOpUAMYHI
0co0H; I) 3a 3JIOYMHM 3aCTOCOBYIOTHCS MOKAapaHHS, AKi NPU3Haya-
I0TbCA CYJIOM, TOMI SIK 3a iHUIi MPaBOMOPYLIEHHSI — CTATHEHHA, LIO
MOXYTb 3aCTOCOBYBAaTHCs ¥ iHIIMMM YIIOBHOBaXXEHMMH OpraHaMH Ta
CIyX60BUMU 0C00aMM; 1) TUIBKM BUMHEHHS 3JO0YMHIB Ta 3aCTOCY-
BaHHS MOKapaHHs BMKJIMKA€ OCOOJIMBHI MpPaBOBMH CTaH OcOOM —
CYIMMICTb.

VY KpUMiHaJbHO-IIPaBOBIi JIiTEpaTypi BXe NEeCATKHM POKiB 00Oro-
BODIOETLCA, a Yy 3B’A3Ky 3 npuitHATTsIM KoHuenuii pedopMyBaHHS
KpMMiHaNbHOI 1ocTHIii YKpaiHu (3aTBepaxeHa YkasoM IlpesupeHta
Vkpainu Big 08.04.2008 p. Ne 311/2008) ta KpumiHainpHOro mpoue-
cyanpHOro komekcy Ykpainu Bim 13.04.2012 p., crana HarajbHOIO
nmotrpeba y nependayeHHi nopax i3 310YMHaAMM TaKoOro BWAY MpaBo-
MOpYLIEHD, AK KPMMIiHAIbHI MIPOCTYNKH, B Ki CIif TpaHCHOPMyBaTH
NEeBHY YAacTKY 3JIOYMHIB Ta amMiHICTpATMBHUX IpaBonopylleHb. Jlo
KpaiH, B IKUX BX€ iCHYE iHCTUTYT KPUMiHaJIbHMX IIPOCTYIKiB, Hajle-
xartb JlarBis, JIutBa, Ectonis, 1lIBeinapis, Acrtpis, Icnanisa, ®PH,
@paHuis Towo. /lo kaTeropii KpUMiHaTBPHHUX NMPOCTYIIKIiB 32 3aKOHO-
IAaBCTBOM YKpaiHM MaioTb OyTH BimHeceHi (3rizHo 3 KoHIenuico):
a) okpeMi misHHs, wo 3a uuHHUM KK Ykpainu BifHOCSATBCH 10
3JI0YMHIB HEBEJIUKOI TSXKOCTI, SIKi BIIIIOBITHO IO MONITUKW TyMaHi-
3anii KpUMIHABHOTO 3aKOHOABCTBA OyIyTh BM3HaHi 3aKOHOTABLIEM
TAKMMH, L0 HE MalOTh 3HAYHOTO CTYNEHS CYCIIUJIBHOI HEOE3IEKH,
6) nepen6aueHi yuHHUM KomekcoM YKpaiHW Npo aAMiHiCTpaTHBHI
[IPaBOIOPYLIEHHS TisiHHSI, SIKi MalOTh CYAOBY IODMCAMKILIO i HE € yII-
paBIiHCBKMMH (aIMiHICTPATMBHMMH) 32 CBOEIO CYTTIO (IpiOHE Xyii-
FaHCTBO, ApiOHE BMKpAaJEeHHS 4YyXOro MaiiHa TOLIO). 3a BUMHEHHSH
KPMMIiHANBHUX MPOCTYNKIB MOXYTb OyTH nepenbadyeHi CTATHEHHS Y
BUIi apelITy, Wrpady y NeBHOMY OOMEXEHOMY pPO3Mipi, No30aBieH-
Hs CreuialbHUX MpaB, 3aJ1yY4eHHS A0 rPOMAaAChKHUX abo BUIIPaBHHX
poGiT TOLIO, a TAKOX 3aCTOCOBYBAaTHUCH CIelljajibHA KOHicKaiis.
BuMHEHHA KpPUMiHAJIbHUX MPOCTYNKIiB HE MaTHUME TaKHUX MPaBOBHMX
HACJIIKiB, IK CyAUMICTh.

ITuTaHHAM BiIMeXyBaHHS 3JIOYMHHOTO Bif HE3JIOYMHHOTO IIpHU-
CBAYEHi i1 umciaeHHi PimieHHsT €BponelchbKoro cyay 3 IIpaB JIIOAWHH
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B KOHTeKcTi cT. 6 KoHBeH1Iil mpo 0CHOBHI npaBa Ta cBOGOIHU JIOAUHH
1950 p. Tak, y cnpasi Engel v. Netherlands BcranosneHo 3 kpuTepis
BU3HAYEHHsI MOHATTS «KPUMiHAJbHUI» Y KOHTEKCTI ¢T. 6 KoHBeHi:
1) kiacuoikalliss 3104MHY Yy paMKax 3aKOHONABCTBA KpaiHU; 2) ocob-
JIMBa MpUpoJa NPaBOIOPYLIEHHS; 3) MOXIIMBE IOKApaHHA. Y CIIpaBi
Funke v. France BkazaHo, L0 fKI[O JepXaBa BU3HAYa€ MpaBOIIOPY-
IIEHHS K KpUMiHaJIbHE, BOHO aBTOMATUYHO PO3INISIAAETHCA SIK TaKe
Y paMKax CT. 6. BTiM BiCyTHICTb KaTeropusallii MPaBoONOPYIUEHHS K
3ICYUHHOTO 3a HAL[iOHAJIBHUM 3aKOHONABCTBOM HOCHUTH BiZHOCHHUI
XapaKTep; Y TAKUX BUIAZKaxX 3aCTOCOBYEThCS ADPYIMif Ta TpeTil Kpu-
Tepiil, BU3HaueHuit y cnpasi Exrenst (Weber v. Switzerland, § 32-34).
Y pillenHi 1o maHiil crpasi BKa3aHoO, 10 KPUTEpill MPUpPOAM NpaBo-
NMOpYleHHs € Giabll BATOMUM KPHUTEpieM, HiX KpuTepiit knacudi-
Kallii 3JI0YMHY Y paMKax 3aKOHOIABCTBAa KpaiHW. Y TaKUX BHUMagKax
1IPOBOAUTBECS MOPiBHSIHHSA HAalliOHAJIBHOTO 3aKOHOLABCTBA Ta MeX
floro 3acrocyBaHHSI CTOCOBHO iHIIIMX MPaBOINOPYIUEHD, 1[0 BUZHAIOTE-
Cs1 3IOYUHHUMM Y paMKax JaHol mpaBoBoi cucteMu (Engel, § 80-85).
Y cnpasi Campbell and Fell v.the United Kingdom (§ 101) Bka3za-
HO, WO (aKT HAIMpPaBJEHOCTi MPaBOMOPYINEHHS Ha LUMPOKUIl Cek-
TOP HaCeJeHHS € JIMIIE ONHUM i3 KPUTEpIiiB, 1110 3a3BUYail BKA3YIOTh
Ha 3JIOYNHHICT NiAHHSA; BUCOKUI CTYIiHb TAXKOCTI € iHIUMM KpH-
TepieM. BonHoYac Mano3HaYHiCTh JisTHHS He 03HAYAE HEMOX/IMBICTh
3aCTOCYBaHHS CT. 6, OCKUIBKHM «KpMMiHaJlbHa» INPUpPOJAa IIPaBOINO-
PYIICHHSA He OBOB’A3KOBO O3HAYa€ IMEBHUI CTYMiHb MOTO TAXKKOCTI
(Ozturk, § 53). Tperiit KpuUTepiil 3aCTOCOBYETHCA y KYMYJISTHBHHIA
CI10CiO, KOMW HEMOXJIMBO IiATH BMCHOBKY LIISIXOM 3aCTOCYBAHHS
nepiroro ta aApyroro kpurtepiis (Ezeh and Connors, § 108—130), a6o
K aJIbTePHATUBHUN KPUTEPIi, 11O MiATBEPAXYE «KPUMiHAIBHICTD»,
HaBiTh AKIIO MPUPOJA MPABONOPYLIEHHS He 060B’SI3KOBO € «KPHUMi-
HaibeHOIO» (Engel). TlokapaHHs, MoB’s3aHe 3 1M036aBIEHHSIM BOJI,
HABITh HA BIITHOCHO KOPOTKMM CTPOK, MaiXe aBTOMaTUYHO POGHTH
NPOBAIXEHHS «KPUMiHANIBHUM». Y cripaBi Zaicevs v. Latvia (§ 31— 36)
IPU [Hi «aJIMiHICTPaTUBHOTO 3aTPUMAaHHSI» 33 HEMOBATy IO CYIy PO3-
ITSI0AJIOCh SIK TIEPEHECCHHS MPABOHOPYIUEHHS Y «KPUMiHANIBHY che-
py» (takox cnpaBa Menesheva v. Russia, § 94—98).

IIporoHy10TECS Taki BapiaHTH BBEJEHHS iHCTUTYTY KPUMiHAIbHO-
0 APOCTYNKY A0 BiTYM3HSHOTO 3aKOHOZABCTBA: 1) CTBODEHHS OKpe-
MOTO KOJEKCY KPUMiHaJBHUX MPOCTYNKIB i3 3arajibHoo Ta Qcobnu-
BOIO HacTHHAaMHU, 2) monoBHeHHs YMHHoro KK HOBOIO uacTHHOIO, B
sIKill TepenbayMTH CKIagy KPUMiHAJIbHUX NPOCTYIKIB, 3) BBedEeHHS
CKJIaAiB KpUMiHANBHUX MPOCTYNKiB 10 Ocobnupoi yactuuu KK nuis-
XOM JOMOBHEHHS HMOro CTaTel HOBUMHU YAaCTHHAMM, a TAKOX BKIIO-
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YyeHHs JesIKUX HOBMX CTaTeil. Aje OO CHX IIip HE BHUPIIIEHO IMUTAHHS
aHi npo XapakKTep THX HOiSSHb, SKi MalOTh OYTH BiZHECEHi OO KpUMi-
HAJIbLHUX IPOCTYIIKIB, aHi PO HACHIOKA BYMHEHHS ILIMX IIPOCTYIIKIB,
aHi 1po crnoci® ix 3aKpilieHHsA Y 3aKOHOIAaBCTBI.
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Tema 4. KPUMIHATIbHA BIAMOBIANIHICTb
TA 1i NIACTABA

MoHATTA Ta BUAM KDUMIHANBHOT BiANOBIAAIbHOCTI.

[ToHATTA KpUMIHaNbHO-NPaBoBux BigHoCcuH. OB’EKT, cyb'ekT, 3MICT
KPUMIHaNbHNX MPaBOoBiGHOCHH.

Mexi ta cragii kpumiHanbHOI BigrosiganbHOCTI.

®opmu peanizayii KpuMiHanbHoOT BigroBiganbHOCTI,

igcTasu kpuMiHaneHOI BIANOBIRANLHOCTI,

HesBaxarouy Ha Te, IO IIOHSTTS «BilIIOBiIAJIBHICTE» BIIEPIIIC BBiB
y Haykosmil o6ir Tomac To66c e y XVII cT., nuTaHHA BU3HA4Y€HHS
KPHUMiHATBHOI BiIITOBiIaEHOCTI 3aUTHINAETHCS HANCKIAMHIIINM Yy Hay-
Ui KpuMiHanbHOTO TIpaBa. lle mMoB’sg3aHo 3 TUM, LIO 3aKOHOAABYOIO
BU3HAYEHHs] KPUMIiHAIBHOI BiIIIOBiTaMbHOCTI HEMAaE, TOMY B IOpHU-
JUYHINA JiTepaTypi iCHYE 6€3J1i4 TOYOK 30py OO0 LBOTO NMUTAHHA!
OHi aBTOPH OTOTOXHIOKIOTE 1i 3 KPpUMiHATbHUAM IOKapaHHSIM; APYTi
XapaKTepU3YIOTh K IEBHOTO poly 060B’s30K 0coOH, IO BYMHMIIA
3I0YUH; TPEeTi pO3TAANAIOTE 11 AK KOHKPETHI KpUMiHalIbHO-IPaBOBi
BiIHOCHHM; YETBEPTi PO3YMilOTh KPUMiHAJNBHY BiAINIOBiNaJbHICTE SIK
peaizallio caHKIii KpUMIiHANBHO-IIPABOBOI HOPMHU; IT’ATi — BBaXa-
J0Th KPMMIiHAJILHY BiAIIOBiIANBHICTH OCYJOM BHUHHOTO OOBUHYBAJIb-
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1AM BUPDOKOM CYAY 3a BUMHEHUH 3JI0YMH i3 IpU3HAYEHHIM IIOKa-
paHHS abo 0Ge3 Takoro TOIIO.

KpuMiHanbHa BiINOBiZaJBHICTh SIK BUI IOPUAUYHOI BiAITOBizamb-
HOCTI Ma€ BCi O3HAKW, NpUTAMaHHI OCTaHHIIi, i BogHOYaC XapakTe-
pU3yEThCI CBOIMM, O SIKMX HajexaTh. 1) BUI IePXABHOIO IIPHMY-
Cy, III0 BUpaXa€ThCsl HacaMIiepel B OCYAi 3JIOYMHUA Ta WOro JiSHHS
OOBMHYBAJIBHUM BUPOKOM CYIY, 4 TAKOX Yy NMOKMafaHHi Ha BUHHOIO
JIONAaTKOBUX 1036aBiieHb i 0OMeXeHb; 2) BUA i Mipa OOMEXEHb BU-
3HAYCHI TIIBKYM B KPUMiHAJIBHOMY 3aKOHi, TEpeayciM Y CaHKIl Bim-
OBiIHO1 KPUMiHAJIbHO-IIPABOBOI HOPMH; 3) 3a3HAaHHS TaKUX obOMe-
XKEHb 3aBXIU MA€ BUMYLICHUM XapakKTep, OCKUIBKHU iX 3aCTOCYBaHHS
€ 00OB’A3KOM CyIy Ta CIELiaIbHO YIOBHOBAXXEHMX Ha lI€ AepXKaB-
HUX OpraHiB; 4) MOXUIMBA TUIBKU 3a BUMHEHHS 3J0YMHY. Buxomsuu
3 HUX O3HAK, MOXHA BU3HAYMTH KPUMIHAJIbHY BilIIOBiZaJbHICTh SIK
HaMbiNbLI CYBOPUU BUA IOPUOUYHOI BiINIOBiNaNbHOCTI, IKUH SBJISE
c00010 000B’A30K 0COOM, sIKa BUMHWIA 3JI0YMH, 3a3HATU IEBHUX 00-
MEXEHb OCODMCTOro abo MalHOBOTO XapakTepy, 1O 3a06e3IeyyeThCs
11PUMYCOBOIO CUJIOIO JEPXKaBH.

3a3puyail Mg KpUMiHAJIBHONIO BiANIOBiZAJIbHICTIO PO3YMIIOTh TE,
1110 HACTA€ IIic/isA BYMHEHHS B3J0YMHY, TOOTO BiANIOBIiZaNIbHICTL €
peTpocneKTUBHOW0. OgHaK iCHYE KOHLEINLisA, 3TiZHO 3 SKOI KPHUMi-
HaJbHA BiANIOBiZANbHICTh BUHUKAE i O MOMEHTY BUMHEHHS 3JI04YMHY,
ro0TO € MO3UTUBHOIO YU NEPCIIEKTUBHOIO, CIYIYE 3aCOOOM, 3aBIAKU
SIKOMY 3a0€311€YyEThC HEBYMHEHHS IOCSTaHHS OyIb-sIKOI0 0COGOI0.
ITin NO3MTUBHOIO KPUMIHANBHOIO BiINOBiZANBHICTIO MIPUXWIBHUKY il
suokpemiieHHs1 (JI. B. barpiii-Illaxmatos, B. K. Tpumyk, I1. C. la-
renb, B. M. Kynpssues, B. 1. Ocaguuii, I1. B. XpanuHcbKu#i Ta iH.)
PO3yMiIOTb YCBiIOMJIEHHSI 0COGO0I0 HEOOXITHOCTI ZOTPUMAHHS KPHMi-
11aJIbHO-TIPABOBUX 3a00pPOH, 3aKpiIIeHOI Y KpUMiHaJIbHOMY 3aKOHI
MipM HajeXHOI NMOBENiHKM iHAWBIZA, NMPaBOMIpHOI NOBEMiHKMU MK
pesyibTaTy BUKOHAHHSA HEl OOOB’SI3KY HE€ BUMHATH 3a00POHEHMUX
KPHUMiHAJIbHUM 3aKOHOM [IisiHb.

3 MOMEHTY, KOIY ocoba BUMHMIIA 3JI0YMH, MiX HEIO Ta AEPXKaBOIO
BMHUKAIOTb NI€BHI IOPUIMYHI BIITHOCHHMU, SIKi BperyJIbOBaHi HOpMaMH
KPHUMiHaJIBHOTO MIPaBa i TOMY Ha3WBalOThCA KPUMiHATBHO-IPABOBUMU
BinHocuHaMu. Lli BinHOCHHM, SIK # Oyab-sKi iHIUI IpaBOBi BiTHOCUHMU,
MaIOTh BJIACHY CTPYKTYDY, TOOTO CKJIaJalOThCSA 3 TEBHUX €JIEMEHTIB:
00’eKT, cy6’ekTH Ta 3MicT BigHOCHMH. O6’€KTOM TaKMX IIpaBOBigHO-
CHUH € Ti ocoBUCTi, MaifHOBI YK iHIII Gara oco6U, OBMEXKEHHS SKUX
niependayaeTbcad B CaHKIIi KpUMiHANBHO-IIPABOBOI HOPMH, 33 SIKOIO
0coba BM3HAETbCSI BUHHOIO Y BUMHEHHI 3mounHy. Cy0’eKTaMM TaKMX
BIIHOCHH €, 3 OJHOTO GOKY, 0co6a, sIKa BYMHMIIA 3T0YMH, a 3 APYIOro
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— JepXasa B 0CODl YITOBHOBaXEHMX OpraHiB. 3MicT KpUMIHAIbHUX
NPaBOBIIHOCHH YTBOPIOIOTh IIpaBa Ta O0OB’S3KM Cy0’€KTiB LIMX Ipa-
BOBIIHOCHH. 3 MOMEHTY BUMHEHHS 3JIOYHUHY Y AEPXKABH 3 ABISIOTHCA
BJIaJHi JIOBHOBAXEHHS ILIOMO OCOOM, SiKa JiOro BUMHMWIA, a4 B OCTaH-
HBOI — OGOB’SI30K MiJKOPUTHUCS 3aKOHHOMY OGMEXEHHIO IEPXKABOIO il
NeBHUX IpaBs i cBobon. Tlpu oMy Taka ocoba Ma€ NMpaBo BUMAaratu
Bil AepXaBH, 1100 ii xii 6yaM mpaBWIbHO KBati(hikoBaHi, 11106 IoKa-
paHHs OyJio MpU3HAYEHO JIMLIEe B paMKax caHkuil Tiei crarri KK, sixa
nepenbdayae BUMHEHHUH HEIO 3JI0YMH, 1106 OyJIM HAJIEXKHUM YMHOM
BpaxoBaHi Ta 3aCTOCOBaHi iHIIi KPUMiHAJIBHO-IIPABOBI 3aX0OmM.

IcHyIOTB ABi TOUKM 30Dy 1IODO BU3HAYEHHS ITOYATKOBOIO MOMEHTY
KPHMIHAIBHOI BiANOBiOANbHOCTI: 1) 3 MOMEHTY BUYMHEHHS 3JIOYHHY,
OCKIJIBKM CaMe 3 LIbOTO MOMEHTY Y OCOOH, siKa HOro BUMHMIIA, BUHU-
Ka€ 00OB’SI30K 3a3HATH IMEBHUX OOMEXEHbB; 2) 3 MOMEHTY HabpaHHSA
3aKOHHOI CHJIM OOBUHYBJIBHUM BMPOKOM CYIy, IO IMiATBEPIKYETHCS
PimuennsM KoHctutyniltnoro Cyny YkpaiHu y clipaBi 3a KOHCTHTY-
LiHUM romaHHAM MiHicTepcTBa BHYTPIIUIHIX CIpaB YKpaiHM 100
odilifHOTO TIyMadeHHs nonoxeHs 4. 3 ct. 80 KoHctuTynii Ykpai-
HM (CIpaBa PO IENMYTAaTCbKY HEXOTOpKaHHicTh) Bim 27.10.1999 p.
Ne 9-pri/99.

Tlo-pisHOMy BH3HayalOTh i MOMEHT 3aKiHYEHHSI KPMMiHaIBHOI
BIANIOBINaNbHOCTi, ajie, BPaxOBYIOUH - BCIO CYKYIHICTB OOGMEXEHBD,
SKI MOXe€ 3a3HaTH ocofba B MeXaxX KpPHUMIHaJIBHOI BinMOBiZaJBHOCTI,
B SIKOCTI TAKOTO MOMEHTY CJIil BU3HABaTH MOMEHT IIOralleHHs abo
3HSITTSL CyAMMOCTI.

B 3a3HaueHUX YaCOBMUX MEXaxX iCHYBaHHS KPMMIiHaJIbHOI BilIlOBi-
IAJIBHOCTI MOXHAa BHOKPEMMTH Ii II€BHi cTanii:

1) BUHMKHEHHSI KPUMIHAIBHOI BilITOBIZAJIBHOCTI (3arpo3a KpHMi-
HaJIBHOI BiAIOBiANBHOCTI) — 3 MOMEHTY BYMHEHHS 3JIOUMHY i IO
BIIKPUTTS KPUMIHAJIBHOTO ITPOBAaIKEHHS;

2) NPUTSATHEHHSI OCOOM N0 KPMMiHaJIBHOI BilIOBINANBHOCTI — 3
MOMEHTY BiIKPUTTS KPUMiHAJIBHOTO MPOBAaIXEHHA # O BilJaHHS 10
cyny,

3) MocTaHOBJIEHHSI OOBUHYBaJbHOTO BUPOKY CYAY — 3 MOMEHTY
BillIAHHA OO Cyny W 1O HabpaHHSI BUPDOKOM 3aKOHHOI CHMIIM;

4) BUKOHAHHSA MOKapaHHA — 3 MOMEHTY HaOpaHHS BUPOKOM 3a-
KOHHOI CUIU ¥ 10 (haKTUYHOTO BigOyTTS ITOKapaHHS,

5) CIUIUB CTPOKiB CYAMMOCTI — 3 MOMEHTY (DaKTUUHOIO BinOyTTs
MOKapaHHSl ¥ MO MOrameHHs aGo 3HATTS CYIHMMOCTI.

KpuMiHanbpHa BiIMTOBiTaJIbBHICTE MOXe OYyTH peanizoBaHa B TPhOX
topmax: 1) 3acymKeHHS BUHHOTO, 1[0 BUPAXAETHCA B OOBUHYBAJIBHO-
My BUPOKY CyZy, HE IIOB’13aHOMY 3 [pU3HAYEHHAM HOMY ITOKapaHH,
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2) 3acyIXeHHA 0coOM, MOEAHAHE 3 MPU3HAYEHHSM il KOHKDPETHOI
MipH TIOKapaHH$, Bil peaJlbHOTO BiIOYBaHHS SIKOIrO BOHA 3BUIBHSETh-
cs1; 3) 3acyIKeHHS 0cobH, NMOEAHaHe 3 TIPU3HAYCHHSM il KOHKPETHOI
MipM TIOKapaHHS, fKa TiIIsra€ peaJlbHOMY BiAOyBaHHIO.

Y KkpuMiHanbHO-TIPABOBIM JiTEpaTypi BHMCJIOBIEHI TP OCHOBHI
TOYKM 30py ILLIOAO MiACTaBM KPUMiHaJIBbHOI BillIOBiAaJbHOCTi: BUM-
HeHuit 3mo4uH (A. A. TepueH3on, M. I. 3aroponHikoB Ta iH.), BUHA
(A. H. Tpaituin, B. C. YreBcbkuii, b. C. HikidopoB Ta iH.), ckaan
stounHy (A. A. ITiouTtkoBcekuit, B. M. KynpsiBiie Ta iH.). 3ycTpi-
1a€ThCd MOERHAHHA uX migcraB. OgHak caM ¢hakT BUMHEHOTO 3J10-
YMHHOTO HiSSHHA He AOCTATHI# IUIS MPUTSTHEHHS A0 KPUMiHANbHOI
BiAIIOBiZATBLHOCTI, TOMY III0O MOXE BUSIBUTHMCS, IIIO0 ocoba, ska Horo
BUMHWIIA, Aifgjla HEBUHHO ab0 € HEHAIeXHUM Cy0’€KTOM 3J0YHMHY
(HeocyoHOIO abo Takow, sKa HE HOCSTIa BiKy KpUMIHANbHOI Bil-
noBiganbHOCTi). BuHa Tak caMO He MOXE pO3IJsiaaTucs sK MicTaBa
KPMMIHAJIBHOI BilNOBiIalbHOCTI, OCKIIbBKM BOHA € JIMMLIE OJHIEI0 3
O3HaK CYO’€KTMBHOI CTOPOHM CKJIally 3/I04MHY. ToMy OinbHI pO3MOB-
CIOIXEHOIO TO3UIIIEI0 € TOYKA 30pPY aBTOPIB, 1110 BU3HAYAKOTh AK ITij-
CTaBy KpMMiHaJbHOI BiINOBiIaJlbHOCTI HisSTHHS, III0 MiCTUTh O3HAKU
ckiuany 3nmounHy (FO. B. Baynin, 4. M. Bpaitnin, I1. C. MaTuuieBCh-
kuit, B. 1. Ocanunit ta iH.). CaMe TaKky MoO3uUIiI0 MiITpYUMaB 3aKOHO-
JnaBellb, BU3HauYMBIM B 4. 1 cT. 2 KK, 1110 «mincraBoio KpuMiHalib-
1Ol BiIMOBIJAJBHOCTI € BUMHEHHS OCO0OIO CYCITUIBHO HeOE3MeYHOro
NiSTHHS, SIK€ MICTMTBb CKJal 3JI0YMHY, nepeadadyeHuii KK».

3akoHOJABYMil (HOPMATUBHUI) ONHUC O3HAK KOHKPETHOIO CKJIaly
JIOYMHY, 110 MicTUTheS B cTaTTi OcobiauBoi yactuHu KK, y cBoiit
CYKYIHOCTI 3aKpiljlo€ TOil MiHIMYM O3HakK, SIKMil J103BOJISIE BiIMe-
KYBaTH 3JI0YMHHE AiSTHHS Bil He3jJouvMHHOro. HasgBHICTh 1i€l CyKym-
HOCTi O3HAK 3JIOYMHHOIO HiSIHHS B MOBEMIiHIIi BUHHOTO € €IWHOIO i
JOCTaTHHOIO MIACTaBOIO MJISI BUPIHICHHS MUTAHHA MIPO MOXJIUBICTh
NpUTATHEHHS OCOOM 1O KPUMIHAIBHOI BiINIOBiIANbHOCTI 32 BUMHEH-
HA KOHKPETHOTO HisIHHS.
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Tema 5. CKNA 3M0YMHY TA Oro BUaAM

TloHsTTa Ta 3HAYeHHA CKNagy 3Mo4nHy.
CniBBIgHOLWEHHSA MOHATL 3MI0YUHY Ta CKNERY 3M0YMHY.
DyHKUiT cknagy 3no4uHy.

Enementu 1a 03Haku cknagy 3M04uHy.

Bugwn cknagy anouuy.

BueHHs Npo CkJIaj 3710YKMHY € OCHOBHHM Y Teopii KpMMiHaJILHOIO
npasa. BcTaHOBIEHHS B AiX 0co0M, SIKa BYMHUIA 3MOYHUH, TIEBHOTO
CKJAaLy 3JIOYMHY € €IWHOIO IiACTaBOI0 KPUMiHaJbHOI BiANOBiZaln-
HocTi uiei ocobu (4. 1 ct. 2 KK Ykpainm).

BunHeHHs HissHHSA, IO BiAIIOBiZa€ O3HAKaM SKOro-HeGyab CKia-
Iy 37104YMHY, 3a3Ha4Y€HOI0 B KPUMiHATIBHOMY 3aKOHi, € IOPUANYHUM
(akToM, IO MOPOAXYE IMEBHI MPaBOBITHOCHMHHM MiX 0C00010, siKa
BYMHWIA 3IOYMH i JepXKaBolo, B 0cobi 11 MpaBOOXOPOHHUX OpraHiB
(cnipcrBa, poOKypaTypu i cyay).

Ckiag 37104MHY € €AWHOIO TiICTaBOK KPMMIHAIBLHOI BilllIOBiAa/Ib-
HOCTIi, ajie Oro BCTAHOBJEHHA B HifiX O0COOM Ille He BUpilllye IHU-
TaHHS PO KOHKPETHUM PO3MIp NOKAapaHHS, TPU3HAYEHOrO BUHHOMY
cynoM. Kom BCTaHOBIIOEThCA MMiCTaBa KPUMIHANBHOI BiINOBifamb-
HOCTi oco6u, TO MOBa He Npo Te, Ha AKi 11iacTaBi HOro NPUTATYIOTh
IO KPUMMIHANbHO1 BiIOBiIANIBHOCTI, Ha AKil MiACTaBi Oro BU3HAIOTh
BUHHUM i NigJamTh BiANIOBITHO O 3aKOHY KPUMiHAJIBHOMY ITOKA-
paHH10. Cya BU3HAa€ OOBHHYBAaYyBaHOTO BUHHMM HE TUIBKM TOMY, ILO
BiH HebGe3NeyHul UIsl CYCIIIBCTBA, 4 i TOMY, 1O OYB BCTAHOBJIEHMIA
y Aifx ocobu NMEeBHUIN CKJaj 3JI0YHHY, nepenbayeHuii 3aKOHOM.

Ckiag 310YMHY — L€ CYKYIHIiCTb BCTAHOBJIEHWUX Yy KPMMiHalb-
HOMY 3aKOHi IOpDMIWYHMX O3HAaK (06’€KTHMBHMX i CYG’E€KTMBHMX), IO
BU3HAYalOTh BYMHEHE CYCIIJIBHO HEOE3IeyHe MistHHA SK 3JI0YMH.

I3 LpOro BM3HAYEHHsI BUILTMBAE, 10 BU3HAHHS TOro abo iHIOro
CYCIIiNbHO HeOe3MeYHOro MisTHHSA 3JJOYMHOM € BHKJIIOYHHM IIPaBOM
3akoHOnaBLs. TyT 3HAXOQUTH CBOIO peaisanilo npuHuMm: «Hemae
37104kiHY Oe3 BKa3iBKM HAa T€ B KpPHUMiHAJbBHOMY 3aKOHi». 3 iHLIOro
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60Ky, Y YUHHOMY 3aKOHOIABCTBi MICTUTBCA BHUYEPITHMI MEpeNiK THX
CYCIiZIbHO HEOGE3NEUYHUX IisAHb, AKi B 1{eil MOMEHT BU3HAYEHi AK 3J10-
yuHHi. OTXe, O1s TOro, 1106 6yab-IKe CYCIHUIBHO HeGe3neyHe RisH-
14, 0 3YCTPIYA€EThCA B PEAJIbHOMY XWTTi, OTPMMAJIO CTaTyC 3JI0YM-
1y, HeobXinHO, 1106 HiAHHS AAaHOTO BHAY OyJM BM3HAYEHi 3aKOHO-
JIABLIEM SIK 37M04MHHI. TiNbKM 3a Taki cycniipHO HeOe3INeuyHi NisTHHA
ocoba Moxe GYTH TIPUTATHYTA A0 KPUMIiHANBHOI BiANOBIAATBHOCTI i
it Moxe OyTM NpM3HAYeHe KpUMiHaJbHE MOKapaHHS. BimcTym Bin
ILi€l BUMOTH MOXe€ TPHBECTH Ha MPaKTHUI 10 CEPHO3HHUX IOPYILIEHb
TAKOHHOCTI 1 OOMEXEHHS IpaB I'POMAJsiH.

Bu3sHaHHA CKJIaLy 3JI04MHY €IHHOIO IMiACTABOIO KPUMIHAIBHOI Bifl-
1OBIZAJILHOCTI 03Hayae, IO JIMIIE B MeXaxX CKIamy 3JIOYMHY MOXHA
PO3PI3HATH O6’€KTHMBHI M Cy0’€KTMBHI miacTaBU KpHUMiHAJIBHOI Bill-
nopiganpHocTi. Byab-aka cripoba CTBOPUTH B TeOpii KpUMiHaJIBHOIO
npaBa sKi 6 To Hi 6yJ0 0cO6AMBI MiACTaBM KPUMiHAJIBHOI BilNOBi-
JUMIBHOCTI, ILIO JIEXATh 332 MEXAaMU CKJany 3JI04MHY, IIPAKTUYHO 03-
nayanu 6 TIpUMEHIIEHHS 3HAYEHHS CKIIaay 3JI0YMHY. YCTaHOBJIEHHS
CKJIaLy 370YMHY B L{bOMY BHIIaNKy Ill¢ HE BUpIUIyBalo 6 NMUTaHHA
11pO Te, BUHHA YU Hi ocoba y BUMHEHHI 3JI04MHY. TYM CaMMM CTBO-
ploBaJIocs 6 TEOpEeTUYHE BUIIPaBAAHHS JJIs BCUIAKHUX IOpYIIEHb 3a-
KOHHOCTI.

3akoHOHaBeLp Y HOpMaxX KPUMiHAJIBHOTO 3aKOHY 3a JOINOMOI'0I0
JAKpITJIEHHS BIOMOBIIHUX OG’€KTHMBHHUX i CyO’€KTMBHMX O3HaK BH-
3nadae, sKi i3 BUMHEHUX CYCHUIBHO HeOGe3NeyHUX ILisHb € 3JI0Y4HMHa-
MH. Byob-sIKMif KOHKpPETHUI 3104MH (BOUBCTBO, KpafiXkKa, XyjairaH-
cTBO) Mae 6e3niu o3Hak. ToMy 3aKOHOMAABELb BUALNSAE i3 yCi€l CyKyI-
110CTi O3HAK, 1110 XapaKTEPU3YIOTh TOM abo iHIIMIA 37TOYMH, HAHOUIbLL
BAXUIMBI, 3HAYMMi ¥ TUIIOBi, IKi OMHAKOBO BJIACTUBi BCiM 3JI0YMHaAM
JlaHorO BUAY. 3aKOHOAaBelb, (POPMYJIOIOYM O3HAKM KOHKPETHOrO
CKIIamy 3JI0YMHY, 3aBXIM BUXOIUTH 3 THX 3aKpiIlUleHUX y HOpMax 3a-
rapHol yacTiHM KK 03Hak 3JI04MHY, SIKi MalOTh 3arajIbHUM XapakTep
| BXOIATH A0 CKJIany Oymb-sIKOro 3J10YHHY.

Haityacrille B KOHKPETHIi KPUMIiHAJIBHO-TIPaBOBiii HOPMi 3aKo-
1HOAABUEM HaWGiNbII NMOBHO 3aKpiIlIIOIOTHCA O3HAKU 00 €KTUBHOI
ctopony. lle BUKIMKaHe TUM, 1II0 BOHM B OLIBIIOCTI BUNAAKIB CTPO-
10 iHAMBiAyaNbHi ¥ BIACTUBI TUIBKM LIMM 3J0YMHAM. ¥ KPUMIiHAJIBHO-
11paBOBili HOpPMi 3a3Ha4Y€Hi O3HAKU 3aKPIllJIOIOTHCS 3 ypaXyBaHHAM
il BUKOHABIIS B 3aKiHYEHOMY 3JI04MHI. BimoOpaxkaTuh X y KOHKpPET-
Hi!! HOpMi OCOGJIMBOCTI LIMX 3JI0YMHIB 3 ypaxyBaHHSM CTakiil BYM-
HCHHS 3JJ0YMHY ¥ Pi3HOI poNli B HBOMY BCiX CIiBy4aCHUKIB HEMA€E
1HCOOXITHOCTI, TOMY 11O 11i OCOBGIMUBOCTI HOCATD 3arajlbHUM, TUIIOBHM
Julsi Bcix 3J104MHIB XapakTep i 3akpiruieni B 3aranbHiit yacTuHi KK.
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¥ Hopmax 3aranbHoi yactuHd KK MICTATBCS TiIbKH Ti 06 €KTHBHI
i cy6’eKTUBHI O3HAKM CKJamy, IKi BJACTHBI BCIM 3/109MHAaM a6o Gara-
TbOM 3 HUX. CaMe Lii 03HaKu B KOMGiHallil 3 03HAKaMH, OMMCAHUMHU
B KOHKpeTHUX HopMax Ocobausoi yactuuy KK, i yTBOpIooTs ckian
BUYMHEHOTO 3JI0YHHY.

Yci 03Haku Bynb-g9KOro cKiaay BKIIOYEHI B TOM ab0 iHLIM KpHMi-
HTBHHAN 3aKOH, MPH LIbOMY BPaXOBYEThCH, LIO 11i O3HAKH 30BHi He
3aBX[IH1 OYEBHAHI, TOMY IO BOHH MEBHOIO Mipo1o GopMmaiizosaHi it y
CaMOMY TeKCTi 3aKOHY MOXYTb BKa3yBaTHCH SIK O€3MOCEpPENHbO, TaK
1 yepe3 cuCTeMy IOPMAMYHUX MOHATH i Karteropiit. Tak, y crarti po
KpaliXKy NOCHTh NOKJIAIHO 3aKpilyieHi 03HaKM CKAady KPadiXKd sK
TAEMHOTO BHUKpaA€HHA MaiHa. TyT 3a3HayeHU# MpeaMeT MocsSraHHsS
(4yxe MaitHO), OIMMCaHWi xapaKTep Iii (TaeMHe BUKDaleHHS), TIeBHa
MeTa [MOBEeAiHKM (3aBOJIOMIHHA YyXXUM MaiHOM), aje B TOM Xe Yac He
FOBODHTBCS PO CyG’€KTa 3710YMHY i iHUII O3HAKM L[bOTO CKJIanmy. Yci
ili O3HAKM HOCATH 3arajlbHMI XapakTep i TOMy 3aKpilUieHi B HOpMax
3aranpHoi yacTMHM KpHMiHaibHOTO KOZEKCY, OO AKMX i MMOTPiOHO
3BepTaTica. Hanpukinan, 3i 3MmicTy crareit 3araibHOi YacTMHH BH-
NJIMBAE, WO CY6’€KTOM KpanikKu MoXe 6yTH JMllle ocyIHa 0co6a, 1o
Aocsria 14-1itHporo Biky. [TOpiBHSUIbHMI Xe aHasi3 HOPM 3arajibHoi
# OcobnMBOi YaCTHH MOKa3ye, WO KpamixkkKa K HNiSTHHS, YCBiJOMJIEHE
! CIIpsIMOBaHE HA OJEPXKaHHS HAXMWBY, MOXE OYTH BYMHEHA TUIBKH
3 NpsAMUM yMucinoM. BuBYalounm Micue posraunyBaHHSI KpaXiXXKH B
cucreMi Oco6auBoi yactuau KK, MoxHa 3po6UTH BHUCHOBOK, LIO
OG’€KTOM KpalliXKH € BilHOCHHH BnacHOCTi. Kpanidikallis 3104nHiB
TICHO TNOB’sA3aHa 3i CKIaJoM 3104uHy. KBanidikauis 3nmounny — e
BCTaHOBJIEHHS i IOPMAMYHE 3aKPilUIEeHHS TOYHOI BiAMOBIZHOCTI Mix
O3HaKaMM BYMHEHOIO MiSHHA W O3HAKAMH CKJIaLy 3J0YMHY, Mepen-
0a4eHOro KpMMiHaIBHO-NPaBOBOIO HOpMOW0. KBanidikyioun 3io-
YMH, MW BU3HAYa€EMO Ty CTarTi0O KpuMiHajbHOTO KoOEKCy, B sIKiit
3aKpIlUIEHHH CKJIal BYMHEHOTO 3JI04MHY, TUM caMHM 3a JOMOMOTOIO
KBaJli(hiKalil Ja€TbCS TOYHA XapaKTEPUCTMKA BUYMHEHOTO MisHHS.

KOXHuM 371044H Mae Ge3jlid 03HAK, OfHAK JAJeKO He BCi BOHHU
BpPaxoBYIOTbCS NpH Keaniikauii. IIpu kxBanidikauii B KOHKpeTHiM
HisTHHI HEOOXiIHO BCTAHOBMTH Ti IOPMIMYHO 3HAYMMi OG’EKTHBHI i
Cy0’€KTMBHi O3HAKH, SIKi BXOISITb A0 CKJIaJdy KOHKPETHO BYMHEHOIO
3nounHy. IIpuyoMy cknajg yTBOpIOE TUIBKM BCSI CYKYIHICTh Mepes-
6ayeHUX 3aKOHOM O3HaK. BilmcyTHicTh Xxoua 6 omHi€i 3 HeoBXiZHUX
O3HaK CBiIYHMTH MPO BiACYTHICTb Yy HisIX 0COGM CKJIaLy KOHKPETHOTO
3noumnHy. [Ipouec xsanidikauii BinOyBa€TbCcsA Ha BCiX CTamisX KpUMi-
HajlbHOTO mpouecy. Tak, Hanpukian, m. 2 4. 1 ct. 368 KIIK Vkpaiuu
BKa3sye, IIO MPHU BHHECEHHi BUPOKY CYAY CJIifl BUPIUIMTH MMUTAHHSA
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Npo Te, Y4 MICTUTH He TisTHHS CKJIaZ 3JI0OYMHY i SIKOIO CTaTTelo 3aKO-
Hy YKpaiHM NMpo KpUMiHaJIBHY BiIMOBiAaJBHICTE BiH nepenbayeHui.

Heo6xiZHO BimMeXOBYBaTHM CKJIan 3JIOYMHY Bil caMOro 3JIOUYMHY,
TOMY IIIO BOHHM HE 36iraloTbCsi OJWH 3 OJHHM, a JIMILE CHiBBiAHO-
CSTBCSL MiX cOBOI0 SIK SBHIIE (KOHKPETHUMN 37I0YMH) i IOpUANYHE M0~
HSITTSI IPO HBOTO (CKJIAJ KOHKPETHOTO BUAY 3JI0YMHY). 3JIOYUH — L€
KOHKPETHE CyCNiIBHO HeGe3MeyHe AisiHHs, BUNHEHE B MEBHIN obcTa-
HOBIIi, yaci i Micui, IO Bifpi3HsAETbCS OE37YYI0 OCOOAUBOCTEH Bil
yciX iHIIMX 37IOYMHIB JaHOTO BUAY.

CkJiag 37104MHY SBJISIE CODOI0 IOPMAMYHE TOHSATTS NMPO 3JI04M-
HYM TIEBHOTO BHAy (CKJaZ BOMBCTBa, 3rBaJITYBaHHS, rpabexy i T.Ji.),
B gKiM 06’eIHAHi HANOGiNBLLI iCTOTHI, TUIIOBI i1 yHiBepcaJbHi iXHi 03-
tiaki. ToMy, HanpWKIIan, KpaaiXku, BYMHEHi pi3HUMU ocobaMH, 3a-
BXIY BiIpi3HSIIOTBCA TI€I0 UM iHILOK MipOI0 OHA Bill OXHOI CBOIMH
0COOGJIMBOCTSIMH, aJI€ CKJIAAY BUMHEHHUX HMMM 3JIOYHMHIB TOTOXHI.

Buxonsiuu i3 mporo, MoxHa 3poOMTH BHCHOBOK, IIIO 0OCST O3HaAK
3JIOYMHY # CKJIagy 3JI0YMHY pisHui. 3 ogHOro 00Ky, oOcsr O3HaK
3JIOUMHY LIKPIIE O3HAK CKJIALy, TOMY IO OCTaHHi#l MicTUTB y cO6i
JMilie HAMGIBII 3arajbHi, THIMi30BaHi, TOOTO BIACTHBI BCiM 3JI0YH-
11aM JaHOro BMIY, O3HaKH. 3 iHLIOro OOKy, CKJald 3JIOYMHY LUHMPIIC
KOXHOTO KOHKPETHOTO 3JIOYMHY, TOMY IIIO BiH MiCTHTh y cODi O3HaKM
11e OMHOr0 KOHKPETHOIO 3JIOYMHY, a BCiX 3JIOYHHIB JaHOrO BUIY.

VY Tteopil XpUMiHANBHOTO MpaBa MopsA 3i CKJIaAOM KOHKPETHOI'O
3JIOYMHY BUAUIAIOTH 3arajibHe MOHATTS CKIany 3JI04YMHY. BueHHs mpo
jarajbHe TMOHSITTS CKJIAny 3JI0YMHY I'PYHTYETBCS HAa TEOPETUYHOMY
ysaraJlbHEHHi BCiX TMITi30BaHMX O3HAK, BJIACTUBUX YCill CYKyMHOCTi
CKJamiB KOHKPETHHX 3/I0uvHiB. OTXe, 1€ HE 3aKOHOAaBYE, a T€Ope-
IMYHEe MOHATTS. Y HbOMY y3araJibHEHi O3HaKH, 10 XapaKTepu3yIOTh
06’eKTUBHI #i Ccy0’€KTUBHI €JIeMEHTH BCiX CKJIaHiB 3JI0YMHIB, Nepel-
0ayeHX YMHHUM KpUMiHAJIBHUM 3aKOHONABCTBOM.

VY KOXHOMY CKJIafi BUAUISIOTH HOro eneMeHTH. HuMu € 00’eKT i
06’eKTMBHA CTOPOHA 3JI0YMHY (00’€KTUBHI O3HAKH CKJIAny), cy0’€KT
i cy0’€eKTMBHA CTOpPOHA 3JI0YMHY (CYG’€KTMBHI O3HaKM CKJany).
Y cBoIil €IHOCTIi BOHM I YTBOPIOIOTh CKJIaJ, 3JIOYHUHY.

AHai3 OKpEMHX CKJIAiB 3JIOUYMHIB PO3KPUBAE KOHKPETHi, Bjac-
(MBI JAHOMY 3JIOUMHY OCOOJMBOCTI €JIEMEHTIB CKJIaAy 3JIOYHUHY.
A. H. TpaitHiH BBaxaB ITOMWIKOBOIO BiIMiHHICTb Cepel O3HaK CKJa-
Jly 37104MHY — OO6’€KTa, 00’€KTUBHOI CTOPDOHM CKiajy 3JI0YMHY,
cyb6’ekTa i1 cy0’€KTMBHOI CTOPOHM cKJany 3youuHYy: «Lls xnacudi-
Karis tIMOOKO ITOMMJIKOBA: He iCHYE TaKUX <«EJIEMEHTIB CKJIaay», sIK
«00’€KTHBHA CTOPOHA», «Cy0’€KTHBHA CTOpOHa» i TA. ¥ HiHCHOCTI €:
C/IEMEHTH CKJIAdy, IO XapaKTepU3yIloTh Cy0’€KTUBHY CTODOHY 3J10YM-
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Hy (BMHA, MOTHUB, LB i iH.), i €IEMEHTH CKJIaay, 110 XapaKTepU3y-
10Tb OG’€KTUBHY CTODOHY (HisiHHS, IPUYUHHUIA 3B’A30K, HACHiLOK,
yac i Miclle BYMHEHHS 37104MHYy # iH.). Tak caMo HeMae eleMeHTa
CKIIaay — «Cy®’€KT 37104MHY», 0c0oDa He € eIEMEHTOM CKafLy, xo4a 6
i «ocHOBHUM». EneMeHTaMU CcKiafly B AiCHOCTI € JIMIIE O3HAKH, IO
XapakKTepu3yloTb ab0, TOYHIllle, IO BiIMEXOBYIOTh KOJIO CYD’€KTiB,
sIKi MOXYTh BiINOBiZaTH 3a KOHKpETHI 3104uHU». 1li BUCIOBIEHHS
A. H. TpafiHiHa He MOT/IM GyTH BHM3HAaHi IIEPEKOHJIUBUMMU.

Cxuafl 3M104HMHYy, 3a3HaY€HUH Y 3aKOHi, € IPABOBUM TIOHSATTSAM IIPO
3JI0YUH. SIK i BCSIKe MOHATTS, BOHO BimoGpaxae B cobi icToTHi o3Ha-
KU TIEBHOTO SIBUILIA pEAJIbHOI AiCHOCTI — CyCmiNbHO HeBE3eyHoro
NisHHA. ToMy KOXHWI CKJIam 3JI0YMHY XapaKTEPU3YEThCS IEBHUM
06’€KTOM, 06’€KTMBHOIO CTOPOHOIO, CYG’€KTOM i CYy6’€KTHBHOIO CTO-
POHOIO, y TaKU# CIIOCIO NAa€ThCA ONMHUC THX O3HaK, $IKi XapaKTepH3y-
I0Tb 00’€KT, 06’€KTUBHY i CYG’€KTUBHY CTOPOHHU, a TAKOX Cy0’eKTa
rneBHoro 3nouuHy. [lo3uuis A. H. TpaiiHiHa B sOMy, TMTaHH] 3BOIM-
Jjlacsl JIMIIE 00 TOrO, 1O IIPOCTY, SICHY IOPUIMYHY TepMiHOJOrII0, sKa
yCTaHOBWJIAcs, BiH 3aMiHSIB OiIbII CKIAmZHOIO i rpoMi3mxoro.

O06’ekTOM 37I04MHY € Te, Ha 10 3aBXHHU IIOCATAE 3JI0YMH i YOMY.
BOHO 3aBXJU 3all0filoe NeBHY LIKOAY. Lle Te 6aaro (1liHHIiCTB), fKe
MOCTaBJEHO Tifi OXOPOHY KPUMIiHAJIBHOIO 3aKOHY. ¥ KpPHUMiHaJIbHO-
MpaBOBiii JIiTepaTypi 06’€KTOM 3JI0YMHY BU3HAIOTHCS TIE€BHI CYCIILUIBHI
BiTHOCHMHH, OXOPOHIOBaHi KPUMIHAJIBLHUM 3aKOHOM.

O6’eKTMBHAa CTOpPOHA — 30BHIIIHA CTOpPOHA 3JI0YUHY, SIKA BHU-
PaXa€ETbCcd y BUMHEHHI TiepeAOaYeHOro KPMMIiHAJIbHUM 3aKOHOM
nisHHA (#ii abo Ge3xispHOCTI), 10 3anoaile abo CTBOPIOE 3arpo3y
3aNOAIAHHS IIKOAU 06’€KTYy 37104MHY. B sKoCTi 060B’si3K0BOI (He-
00xigHOI) 03HaKU 00’€KTUBHOI CTOPOHM CKJIAAy 3JIOUMHY BUILISIOTH
HissHHA (mig abo OesnpisnapHicTs). CycninbHO HeGe3IeYHi HACHIIKHU
i NpUYMHHUKA 3B’S30K € OOOB’I3KOBUMM B 3JIOYMHAX 3 TaK 3BaHHUM
MaTepiaalpHUM ckjagoM. KpiM Toro, 1o o6’€KTMBHOI CTOpOHHU Bil-
HOCSITh TaKi O3HaKH, SIK Micue, yac, o6CTaHOBKa, CIIOCi6 Ta 3acobu
BUMHEHHS 3JI0YUHY.

Cy6’eKT 37104MHY — e 0coba, IKa BUMHSE 3JIOYUH. 32 YUHHUM
KPUMiH&JIBHUM 3aKOHOJABCTBOM CYG’€EKTOM 3JIOYMHY MOXE OYTH K
¢izvyHa ocynrHa abo oGMeXEHO ocyaHa ocoba, fKa J0CArIa IEBHOTO
BiKy, TaK i IopUAHUYHA OCola.

Cy6’eKTUBHA CTOPOHA — 1€ BHYTDIllIHS CTOPOHA 3JICUMHY, TOMY
IO BOHA MICTUTB Y cobi Ti NIICUXiYHi MpoliecH, AKi XapaKTepU3YIOTh
CBIZIOMICTb i BOJIIO OCOOM B MOMEHT BYMHEHHS 3JI04MHY. O3HaKkaMHU
Ccy0’€KTUBHOI CTODOHHM SK €JIEMEHTa CKJIaLy 3J0YMHY BU3HAIOTHCA
BUHA, MOTHUB i inb 3104uHy. OOGOB’SI3KOBOIO (HEOOXiIAHOI) OCHOB-
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HOIO 03HAKOI0 CYG’€KTHBHOI CTOPOHM OYyIb-SKOTO CKJIany 3JI0YUHY
€ BUHa ocobH, gka Moxe OYyTH BHpaxeHa y ¢opmi ymuciay abo He-
06epexXHocTi. 3a BiICYTHOCTI BUHM OCOOM HEMAa€E i cKijany 3/MO4YMHY,
HaBiTh AKIIO B pe3yJbTaTi 11 Aii (0e3misbHOCTI) HAacTanu nependadeHi
KPHUMiHAJIBHUM 3aKOHOM CYCIIBHO HeOe3neuHi Hacnmigku. Iii, Bum-
HeHi Ge3BUHHO, HE TATHYTh KPUMiHAJIbHOI BiINOBiTaJIbHOCTI.

Crix po3pi3HaTH 0GOB’I3KOBI (HeoOXigHi) i (haKyJIbTaTUBHI O3Ha-
KM cKnany 3mo4nHy. OGOB’A3KOBI — 1ie Ti O3HAKHM CKJIAnLy, sIKi He0b-
XiTHO BCTAHOBNIOBATH B OYAb-IKOMY CKJIaAi 3J10YMHY, i€ CyCIIiIbHE
HebOesneuHe MiSHHS, BiK, OCYAHiCTh, BUHA. DaKyJIbTATUBHUMU BH-
3HAIOTHCA Ti O3HAKM, Ha SAKi JOTATKOBO BKAa3y€ 3aKOHONABEUb MPH
OIMMCi CKJIaniB OKpeMHX 3104MHIB. JIo HUX COil BiIHECTH 4ac, Mic-
e, O6CTAaHOBKY # cIoci0O BYMHEHHS 3MO0YMHY (00’€KTHBHI O3HAKH),
MOTHUB i Uik (CyG’€KTMBHI O3HAKH), O3HAKM CIELiaIbHOTO cyl’eKTa
3JI0OYHMHY, TIPEIMET 3JIOYHHY.

Hapenenuit moaisl o3Hak CKiIamy 3JI0YHHY Ha 0OOB’A3KOBi il (a-
KYJbTaTHBHI Ma€ BaXJIHBE 3HAYEHHS, TOMY HIO CIIpHUsIE€ OiIbII MU~
GOKOMY 3’ICYBaHHIO CKJIAMIB OKPEMHUX 3JIOMMHIB i iX BiZMEXYBaHHIO
Bill CYMIXXHHMX CKJIaIiB.

SIKI11I0 CTOCOBHO 3arajibHOro BYEHHS MPO CKAad 3J04YMHY 3a3Ha-
YeHi 03HaKH € (haKyJIbTaTUBHUMH, TO CTOCOBHO CKJIaAy KOHKPETHOTO
3JI0YMHY, Y SKHII BOHM JOJATKOBO BKJIIOYEHI 3aKOHOAABLEM, IX CJIJ
po3MISAIATH K OOOB’SI3KOBI.

Tak, IpH OIMHCI OKPEMHX 3JIOYMHIB 3aKOHOMAaBelb HE TIJIBKU Mill-
KPECIIOE O3HAKH O0’EKTUBHOI CTOPOHH, ajie¢ MOAATKOBO BKAa3ye Ha Ti
O3HaKH, fKi XapaKTepu3yioThb TiUTBKM Lieit 3710unH. Hanpuknan, Binm-
MOBiZANBHICTD 3a 3JIiICHY HEMOKOPY BUMOIaM aIMiHicTpalil BUIIpaBHOI
YCTaHOBM MOXJIMBA TUIBKHM 3a Aii, BUMHEHI Y BUIIPABHUX yCTaHOBAaX.
ToMy BUMHEHHSI TaKMX Xe Aiil B iHIIMX MiCUSIX He YTBODIOE CKJa-
Iy 3a3HAYEHOIO 3JOYMHY. TyT 6e3rnocepeIHbO B 3aKOHI MICTUTBHCH
BKa3iBKa Ha MiCli€ BYMHEHHS 3JIOYHHY i CTOCOBHO HOro CKiamy us
O3HaKa € 00OB’SI3KOBOIO.

Ilpu xapakTepucTHLi CYO’€KTHUBHOI CTOPOHM OKPEMMX 3JIOYHHIB
3aKOHOIAaBeLlb HEPIMKO BKa3y€ B 3aKOHi MOTHB abo IiJib BUNHEHUX
CYCITiJIBHO HEeOEe3MeYHHX MisIHb.

B okpeMi cTaTTi BBOASITbCS HONATKOBi O3HAKH, IO XapaKTEpH-
3yI0Th Cy0’€KTa LBOrO 3JIOYMHY, i TOHi MOro Ha3MBaIOTh 3TOYHHOM
3i cneuiantbHUM cy6’eKToM. Tak, y CTarTi, IO BCTAHOBJIOE BiAIMOBi-
IaNbHICTh 32 BTPATy JOKYMEHTIB, IO MICTSTh IEPXaBHY TAEMHHUIIIO,
cy6’eKTOM € ocoba, sKif 1i HJOKYMEHTH OynH HoBipeHi abo craim
BiZoMi o ciayx6i abo poboti. BuknaneHe mo3possie 3poOUTH BUCHO-
BOK, 110 (hbaKyJbTATMBHI O3HAKH CTAIOTh OGOB’SI3KOBUMM (KOHCTPYK-
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TUBHMUMH) O3HaKaMM CKJIady y BCiX BHNaaKax, KOJAM BOHH mepenba-
YeHi 3aKOHOIABLEM SIK CKJIANOBi TOro abo iHUIOTO CKIAady 3MOYHHY.

O6’eKTUBHI O3HAaKHM 3JIOYMHY 3aBXIM BUCTYNAIOTh Y €IHOCTI 3
loro cy6’eKTMBHHUMHM oO3HakaMHu. JliaJeKTUYHe pO3YMiHHS €XHOCTI
00’€KTUBHOTO ¥ Cy6’€KTUBHOIO B MTOBEAIHLI JIIOEH € OCHOBOIO Tpa-
BWIBHOI'O PO3YMIHHS CKJIaAy 3JIOYMHY.

Y TeopeTHYHOMY aHaNli3i MOXKHA PO3IIANATH OKPEMO 00 €KTHBHI i
Cy6’€KTHMBHI BJIaCTUBOCTI 3JI04MHHOTIO AiSHHSI, HE 3a0yBalo4y IPY L[bO-
My THIpO iXHii#i 3B’S130K, NPO 1XHIO BHYTPIlIHIO €AHicTb, Cy0’€eKTHBHE B
3JI0OYMHI 3aBXAM 3HAXOAUTh CBOE BUPAXKEHHS B 00’ €KTHBHOMY, OXHAK
Bifl IbOTO BOHO HE TEpecTae OYTH Cy6’€KTUBHUM. YMHCEN i HeoGe-
PEXHICTh 0COOM, BUpaXKeHi B NEBHUX CYCHUIbHO HeGE3NMEYHUX IisiX,
Mi3HaIOTBCST CYJOM Ha OCHOBI Di3HMX 06’€KTMBHUX OBCTaBHH, BCTa-
HOBJIEHMX Yy IPOLECi CYyIOBOro CIiacTBa.

Po3yMiHHs 3/10YMHHOrO DiSIHHS K €JHOCTI MOro 00’€KTHUBHHX
i CYO’€KTMBHMX BJIaCTHBOCTEH PO3AUISAETHCA OiNbLIICTIO TeopeTH-
KiB KpuMiHanbHOro mnpasa. IlpaBwibHo BimsHayas A. H. Tpaitniu,
11O B KPUMIiHAJIbHOMY IpaBi lis He PiBHO3HAa4YHA 6Yab-AKOMY PyXy
tia. M. Jl. lypMaHOB pO3I/siaB KOXHHMI BUMHOK JIOAUHMA K €-
HIiCTh 1i cBiZoMOCTi ¥ BigmoBiZHOro pyxy Tina. IHIIY mosuiliio 3aji-
MaB A. A. [epLieH30H, SIKMil 10 3I0YMHHOTO NiSIHHS BiXHOCHB 0O0’€KT
3JI0YMHY ¥ JIMUIE 30BHILIHIO, 00 ’€KTHBHY CTOPOHY AifHHA. Lle npu-
BOIWJIO A0 TOrO, WO B CKJIAMi 3JIOYMHY O3HAKH OO’€KTHUBHi BUSIBIS-
IOTbCA BifipBaHMMM Bil O3HAK CY0’€KTHBHMX i caMa 37I0YUMHHA His
po3risaanacs JIMIIE sIK MEXaHIYHUN pyX Tijia, MO36aBJIEHUI eleMeH-
TiB CBimOMOCTi.

KoxHa fist 1i0oAuHA € #0oro BOJIBOBOIO Ai€I0, JIOAMHA 34aTHA CTa-
BUTH c0Oi NeBHI LiJi, CBIIOMO BMKOPHCTOBYBAaTH HasBHi B ii po3no-
PAIUKEHHI 3acobu i mepenGayuTH MOXJIMBI HACJIiIKKU CBOET MOBEdiH-
KU, bynp-siky Ailo, y TOMy 4uciai ¥ 3I04MHHY, CHif PO3LJSAATH SIK
€IHICTh 00’€KTHUBHOIO I Cy0’€KTUBHOTO.

BuninenHs okpeMux BMAIB CKJIaAiB 3104MHIB (X Kiacuikallis)
Ma€ BaXJIMBE 3HAYEHHA IJIS Mi3HAHHS OKPEMMX CKJIaIiB 3JI0YMHIB i
BCTAHOBJICHHS iX iCTOTHUX O3HAaK, a B OCTATOYHOMY IiIICYMKY — IS
TOYHOI KBastidikauii 3nounny. Cxlanu MoxHa kiacudikyBaTu 3a cTy-
TIEHEM CYCTiIbHOI HeOe3NeKkH, 3a COCOGOM ONMCY O3HAK CKIIANy B
3aKOHi Ta 3a OCOGJIMBOCTSMHU 3aKOHOAABYOTO KOHCTPYIOBaHHS.

CycninbHa Hebe3meka 3JI04UHY — e 00’€KTMBHO iCHYIOUMIA CTaH,
OOYMOBJIEHUHl YCi€I0 CYKYIHICTIO HOro HEraTHBHUX BJIACTHBOCTENl
i O3Hak, fKi CBig4aTh PO peajibHYy MOXJIMBICTh 3aMOMiSITH HIKOAY
OXODOHIOBAHUM KPHMiHaJIBbHUM 3aKOHOM CYCIIUJIBHUM BiJHOCHHAM.
Y KpuMiHaJIbHOMY 3aKOHIi CyCHifibHA HeGe3NeKa 3aKpiIUIIOEThCH SIK
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MOXJIMBICTD (30ATHICTB) 3aMIONiIHHA IIKOIH, a P 34iMCHEHHI KOH-
KPETHOTIO 3JIOYMHY — SIK peajibHe 3allofisHHS LIKOAM OXOPOHIOBa-
HUM CYCIIUIBHMM BiTHOCHHAaM i XapaKTepU3Yy€ CYCIIUIbHY HeOe3IeKy
caMe LIbOTrO 3JIOYMHY.

3a cTymeHeM CYCIiJIbHOI HeOe3IeEKH BUIINSIOTh:

1) OCHOBHHMI CKJIai 3JI0UMHY, SIKHii MICTUTh y cobi 0OOB’SI3KOBI
O3HAKM 3JIOYMHY ¥ He MICTUTH O00TsSXylouux (KBanidikylouux) i
oM’ akiyounx ooctaBuHd (4. 1 ¢t 115 KK);

2) cKJlax 37MO4YMHY i3 KBaniikylouMMH O3HaKaMH, TOOTO 3 THMH,
SIKi OOTSDKYIOTH BIIITOBIIANBHICTh i BIUIMBAIOTh Ha KBastidikalio (4. 2
ct. 185 KK);

3) cknaj 3M0YMHY 3 0COOIMBO OOTSIXYIOUMMH (KBaidikyrounmu)
o06cTaBUHAMM, TOOTO 3 TAKMMM, SKi HANAlOTh 3JI0YMHY OCOONMBOI
cycniibHOl HeOe3neku (4. 5 cT. 185 KK);

4) cxian 3M0YMHY 3 TTOM’SIKIIYIOUMMM OOCTaBUHAMU (TakK 3BaHUM
MIPUBLIEHOBAHMI CKJIAN), IKUH XapaKTepU3yeTbCcs OGCTaBUHAMU, SIKi
B 3HAYHiM Mipi 3HMXYIOTH CYCITIIbHY HEOE3MeKy JaHOro BULY 3JIO-
guHy (cT. 116 KK).

3a xapakTepoM CTPYKTYPH CKJIajiB 3JI0YMHIB, TOOTO 3a ClIOCOOOM
OIM1Cy iX O3HAK (e3IMOoCepeHbO B KPMMiHAIBHOMY 3aKOHi, yCi BOHM
MOXYTh OYTH pO3IUIeHI Ha MpPOCTi W CKIamgHi.

Jlo mpocTix cKJIaaiB BiTHOCSTH Ti, IKi MICTITH y cobi 03Haku on-
HOTO CYCITIBHO HeGe3MeYHOro MissHHSA, 10 MocATa€ Ha OAUH OO’€EKT,
XapaKTePU3YIOTLCS ONHIEI0 MIi€I0, HACTIAKOM, ONHi€l0 (OpPMOIO BUHHU
(1.1 ct. 186 KK).

CrIagHMM € cKJal 3JIOUMHY, 3aKOHOJIaB4Ya KOHCTPYKLIsl SIKOTO
yCKIafHeEHa SKUMH-HeOyab o0craBuHaMu. ToMy CKIIamIHUMU CIliJ, BM-
3HaTM CKJIAAH i3 ABOMa ¥ OLIblI 00’€KTaMH, 3 JEKUTBKOMA HisIMH, i3
asoMa dopmaMu BUHM. Hampukian, TaXke TiJieCHE YIUKOIXKEHHS,
O CIPUYHHIIIO cMepTh Totepmiioro (4.2 ct. 121 KK), — T1yr aBa
Hacaiaku i aBi GopMHU BUHHU.

Jo uucna CKJIaZHUX BiTHOCATH TAaKOX aJbTCPHATUBHI CKIagu
3JIOYNHIB, 00’€KTHBHA CTOPOHA SIKMUX MOXE BHUPaXKaTHUCS B OEKUIBKOX
Jisix aGo criocobax aii abo B pi3HUX Hachigkax, Oyab-sfKa 3 Ha3BaHUX
Nl yTBOPIOE 06 €KTUBHY CTOPOHY 3a3HAUYEHOIO 3JIOUHUHY.

3a 0cOGMMBOCTAMU KOHCTPYKIKiT BUAUIAIOTh 3IOYUHU 3 MaTepiaib-
HUM, 3 GOPMAJIBHUM i 3 YCIYEHUM CKJIaJaMH.

Take KOHCTPYIOBaHHS TPYHTYETHCSI Ha TOMY, 11O OYAL-SIKU 3710-
YHUH y CBOEMY PO3BUTKY MOXeE IPONTH LUK psAn cramiét (eTamis):
rOTYBaHHsI, 3aMax i 3aKiHueHWW 3moudH. IIpyyoMy OKpeMi BUIM
37OYMHHOI OiSUIBHOCTI SIBASIOTH CODOIO MEBHY CYCITUIbHY HEOE3MeKy
BXe Ha paHHiX cTamifx ii po3BuTKy. ToMy 3aKOHOIaBelb HEPIAKO 3a-
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KDIiIUTIOE MOMEHT 3aKiHYEHHS TaKuX 3JI0OYMHIB yXe Ha CTafil 3amaxy
a6o HaBiTh I'OTYBaHHS, HE IOB’A3yI0YM 3aKiHYEHHs 3JI04MHY 3 (ak-
TOM HAaCTaHHS CYCIIIJIBHO Hebe3rneyHUX HacJiIKiB.

3/I0YMHAMHU 3 MaTepialbHUM CKJIAA0OM MPHHAHATO BBAXATH 3JI0YM-
HH, TIPM KOHCTPYIOBaHHi AKMX K OBOB’A3KOBi O3HAaKH 06’ €KTHUBHOI
CTOPOHHM BKa3yIOTbCS CYCIIIBHO HeOe3rneyHi HACHiZKXM BYUHEHOTO
3JIOYMHY. Y TaKUX CKJIamax 06’€KTHUBHA CTOPOHA ONEPXKYE CBiil MOB-
HUHA PO3BUTOK TiNBKHM 3a YMOBHM HAacCTaHHA 3a3HAYeHUX HACHiOKiB i
TUIBKM i3 LIBOTO MOMEHTY BiH BBAXAa€ThCA 3aKiHYEHMM. Y 3JIOYMHAX 3
MATepiaIbBHUM CKJIAIOM TMOTPiGHO 0GOB’A3KOBO BCTAHOBJIIOBATH IPH-
YUHHHHA 3B’SI30K MiX CaMHMM IiIHHAM Ta CYCIIUIBHO HeGe3reYHUMH
HacjgigkaMM, mo Hactaind. IlpukiagoM 3J10YMHY 3 MaTepiaJlbHUM
CKJIaZIOM € BOMBCTBO, SIKE BBaXKAa€ThCH 3aKiHYEHUM TiIIBKH 3 MOMEH-
Ty cMepTi notepninoro (ct. 115 KK). Cam 1o co6i ¢pakt moctpiny B
XEPTBY 3 METOIO il BOMBCTBA HE YTBOPIOE CKJIAAy 3aKiHYEHOTIoO 3J0-
YUHY, TOMY L0 He HacTaB mnependadyeHuil KpUMiHAJIBHUM 3aKOHOM
HaCliZOK — cMepTh iHWoi ocobu. Taki Aii noBUHHI KBalicikyBaTrcs
JMuie K 3aMax Ha BOMBCTBO (cT. 15, ct. 115 KK).

3noyMHaMH 3 GOpPMaNbHUM CKJIAIOM IIPHUUHATO HA3UBATH TaKi
3JIOYMHHU, IKi HE MIiCTATH Y cODi CyCIiIbHO HeGe3IeyHi Hacaiaku, i
TOMY 3JIOYUH BBaXa€ThbCs 3aKiHYEHHUM 3 MOMEHTY BUMHEHHS 3a3Ha-
YEHMX Yy 3akoHi miil (ct. 328 KK).

3/M0YMHAMH 3 YCiYeHHUM CKJIAZOM 3BHYAHO BU3HAIOTH TaKi 3710-
YMHH, B SKMX MOMEHT 3aKiHUYEHHS 3JIOYMHY CaMHM 3aKOHOM Iiepe-
HOCHUTBCA Ha CTadilo roTyBaHHs abo Ha craiito 3amaxy. Hanpuxian,
BiAMOBiAAJIbHICTh 3a MOTPO3y BOMBCTBOM HACTYIA€ 3 MOMEHTY CaMoi
norposu (ct. 129 KK), a po36iit BBaxXa€eTbCs 3aKiHYEHUM 3JI0UHMHOM 3
MOMEHTY Haraay 3 METOIO 3aBOJIOAIHHA YyXuM MaitHoM (cT. 187 KK),
IMOENHAHOIO 3 HACUJIBCTBOM, HEOE3NEYHHUM AJS XKUTTA H 3M0pOB’a
noTepmijioro. IIpn usoMy cy6’eKT Moxe il He 3aBOJIOMITH MaifHOM,
OIHaK 3JIOYMH Oyae BBaXaTHCA 3aKiHYEHHM.

BukianeHe 103Bojis€ 3pOOMTH TaKi BUCHOBKH:

1) cxnax 37104YMHY SBJISAE COGOMX MEBHY CYKYIIHICTh 06 €KTUBHHUX i
Cy6’€KTUBHHUX O3HAaK, fKi BU3HAYalOTh KOHKPETHE CYCITIILHO Hebe3-
TeYHEe OiIHHS SIK 3JIOYMHHE;

2) TiINBKM B KPUMIHAJBHOMY 3aKOHi BCTAHOBJIIOETHCSA CYKYITHICTB
3a3HAYEHHUX O3HAK;

3) nepenik ckiIamiB 3JI0YMHIB, NMependayeHMX KPUMiHANIBHUM 3a-
KOHOM, € BHYEPITHUM.
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Tema 6. OB’EKT 3N04YUHY

MoHATTA Ta 3HAaYeHHs1 06'€KTa 3104MHY.

Bugu 06'extiB 3n04uHy.

MMoHATTA T4 3HAYEHHS NPEAMETA 3M0YUHY.
CnisBifHOWeHHs npegmeTa 1a 06'eKTa 3M104uHY.
Micuye noTepninoro B KpuMiHanbHOMy npasi.

O06’eXTOM 3JI0YMHY € CYCHiJIbHI BiTHOCHHH, BiIIIOBiJaJIbHICTh 3a
rocAaraHHsA Ha SKi nmepeadayeHa HOpMaMM KPHMMIiHAJbHOTO 3aKOHY.
paBuibpHe BUPILIEHHS MUTaHHA NPO OO’€KT 3JIOYMHY Ma€ BaX-
JIUBE TEOpeTHYHe # npakTuuHe 3HaueHHS. Came 00’€KXT AO3BOJIAE
BU3HAYUTH COLiAJIbHO-MOJITUYHY CYTHICThH 3JIOYMHY, 3’ACyBaTH HOro
CYCHIJIBHO HeOe3nmeuHi HacHiAKu, CIpUsE MpaBUibHINA kBamidikauii
IisIHHA, a TAKOX BiAMeXyBaHHIO MOro Bil CYMiXHHUX CKJaZiB 3JI0-
yyHiB. O6’€XT Ma€ iCTOTHE 3HAYEHHS TaKOX IJISi BU3HAYEHHS CaMOro
[OHATTA 3JIOYUHY, 3HAYHOIO MipOIO BIUIMBA€E Ha 3MiICT 00’€KTUBHMX
i Cy0’€KTMBHUX O3HakK 3JIOYMHY, Horo kBaridikaliilo, € BUXiIHUM
npy xJjacudikaliii 3ouynHiB, MobynoBi cuctemMu Oco6IUBOI YacTH-
Hu KK.

Ha nymky B. M. KynpsiBlieBa, «BCTAaHOBJICHHS 00’€KTa 3JIOUMHHO-
TO MOCSATAaHHA CIYXUTh 9K OH MONEpeIHBOIO NTPOrpaMoIo I BUOOpY
Ti€l TPyNM CYMIXHHX CKJIAQNiB, cepel SIKHMX MOTPiOHO Oyne BXe Oinbll
PEeTEeJIbHO IIIyKaTH HEOOXiAHY HOPMYy».
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Bynb-sixuil 37104MH MpsAMO a6o OMOCEPENKOBAHO TIOCSATAE Ha CyC-
NiIbHI BiTHOCHHU. O6’€KTOM 3JI04MHY MOXYTh OYTH CYCIUIBHI Bil-
HOCHHH, OXOPOHIOBaHi KpPUMiHAJILHUM 3aKOHOM. OIHaK He BCi cyc-
MibHI BITHOCHHY OXOPOHSIIOTHCSI KPUMiHAIbHUM 3aKoHOM. Ti, siKi He
OXOPOHSIIOThCH KPUMiHAJIbHUM 3aKOHOM, HE MOXYTh 6YTH i 06°€KTOM
JIOYUHY. AJl€ HaBiTh IOPYILEHHS TUX CYCIIUIBHMX BiIHOCHH, SKi MO-
XYTb OYTH NpeAMETOM KPHUMiHaJILHO-IIPABOBOTO 3aXMCTY, HE 3a BCiX
YMOB BUKJIMKAIOTh HEOOXiIHICTh 3aCTOCYBaHHS NPHMYCOBHX 3aXOIiB.
3BHYaliHe 3aCTOCYBAHHS TMONIOHMX 3aXOLiB IOB’S3aHE i3 BYMHEHHSIM
TaKUX MOCSraHb, sIKi CTAHOBJATh MiABUILEHY CYCNUIbHY HeOe3NeKy.
Lle mae micue abo npu yMHUCHOMY mocAraHHi Ha Lii BITHOCHHH, a60
NpH1 HEOGEPEeXHOMY MOCATaHHI, ajle y BUMAAKax 3aMoisHHS TIPH L(bO-
My iCTOTHOI 1wKonu. JIne 3a HAsIBHOCTI 3a3HaYEHUX YMOB HaHi Bi-
HOCUHH OXOPOHSIIOTECS KPUMiHAJIBLHUM 3aKOHOM i CTAalOTh 06’€KTOM
3no4yMHiB. CycnilibHI BiIHOCUHU SIK 06’€KT KPUMiHAJILHO-TIPAaBOBOTO
3aXUCTY i K O0’€KT 37I0YMHY € TOTOXHUMHU. Y BHUIIafKax HEOOXi-
HOCTi J€pXaBa BXMBAE CMEUiaIbHUX 3aXOLiB AJ OXOPOHH CYCIIiIb-
HUX BIIHOCHH Bill Pi3HOTO POAY HAisiHb, IO iX IOPYLIYIOTb.

Tak, y sinnosignocti no ct. 3 KoHcrutyuii Ykpainu nonuna, i
XUTTA ¥ 310POB’S, YecTh i TiAHICTb, HEMOTOPKAaHHICTh i Ge3meka
BHU3HAIOThCS B YKpaiHi HaBUILOIO collianpHOIO LiHHicTIO. [epxasa
3abe31eyye OXOPOHY LIMX TOCTYJIATIB 3a JOTIOMOTOI KPHUMiHAILHOTO
npasa.

[ToHsATTA Npo 06’€KT 3/I0YMHY K CYCHiNbHI BITHOCHHM 3aKpir-
JgeHe B cT. 1 KK. CycrninbpHi BITHOCUHU € 3aralbHUM 06’€KTOM, Ha
SIKUH, B OCTaTOYHOMY MiACYMKY, 1OCSTae Oyab-sIKUI 3I04MH, TIEpen-
GayeHMH KPUMiHAJIBLHUM 3aKOHOZABCTBOM. He MOXyTb GYTH BU3HaHi
0G’€KTOM 11OCATaHHS (TIOPSA i3 CYCNUIBHUMM BiIHOCMHAMH) TPaBOBI
HOpPMHU nepxaBU. O6’€KTOM MOCATaHHA MOXE GYTH BU3HAaHE TLIBKU
TC, YOMY 3JIOYMH 3aIOMi{0€ a00 MOXE 3aMOMiITH ILKOY.

CycnineHi BITHOCMHM IOCHTH pi3HOMaHIiTHi (eKOHOMiYHi, cO-
LiabHO-TIOJITUYHI, iI€ONOTiYHi # iH.) i PEryMIOIOThCA B CYCIIIbCTBI
Pi3HUMHM COLiaIbHUMU HOpPMaMM (HOpMaMH IpaBa, MOpali TOLIO).

TakuM 4MHOM, OG’€KTOM 3JIOYMHY € Ti CyCNiJIbHi BiIHOCHHH, Ha
SIKi ocArae 3J04YMH, 3aMOAIIOI0YM iM MEBHY LIKOLY, i AKi MOCTaBIeH]
i OXOPOHY KPMMiHAJIBHUM 3aKOHOM.

i mMpaBMIIBHOTO 3’CYBaHHS CYTHOCTI 06’€KTa 3JIOYHUHY U «Me-
XaHi3My» 3JIOYHHHOTO TIOCATAHHS HAa HBLOTO BaX/JIMBO BU3HAYMTH
CTPYKTYPY CYCHiIbHUX BiIHOCHH i B3a€MO/iIO0 Pi3HUX €JIEMEHTIB HOro
CKJIAMOBUX YACTHH.

Y dinocoderkiit i npaBoBiit Hayli NomMpeHa DymKa, BiANOBin-
HO IO SIKOi CTPYKTYDHUMHM €JIEMEHTAMU CYCIIBHUX BiTHOCHH €:
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1) cy6’exktu (HOcCii BimHOCHH); 2) TpeaMeT, i3 MPHBOAY SKOTO iCHY-
10Th BiZTHOCHHHU; 3) colliajbHMIi 3B’430K (CYCTIUIPHO 3HAUYMMa Hifjib-
HICTb) 9K 3MiCT BiIHOCHH.

CTpyKTypa Oylb-KMX CYCTIBHUX BiITHOCUH 3aBXIM HE3MiHHA.
BKIIOYEHHS B CTPYKTYpPY AKHMX-HeOylb iHIIMX, OpraHiyHO He Bjaac-
THBUX €JEMEHTIB (HAaIpUKJIAl, 30BHIIIHIX YMOB BUHUKHEHHS BiIHO-
CHH), K i BUKJIIOYEHHs 3 Tl CKJIaly IKOro-HeOynb fioro o60B’43K0BOTO
e/IEMEHTa Bele OO TOro, IO BiIHOILIEHHS yOUThCS AK TaKe, 3HMKAE
260 MiIMIHIOETBCH AKUMHUCH iHIIMMH, Oifbll 3aralbHUMHU TTOHATTS -
MH. 3 iHIIOro GOKy, pO3IJIANAIOYN CTPYKTYpPY CYCHIBHHX BUIHOCHH,
HeOoOXimHO BiI3HAYMTH, WO BOHA ABISE COOOI0 HE NMPOCTY CyMYy CKJia-
JNOBHMX YaCTHH, a LJTICHY CUCTEMY YTBOPIOIOYMX €JIEMEHTIB, BiINOBII-
HMM YHHOM B33a€EMO3AJNEXHHUX i B3aEMOMIIOYMUX MiX cODOIO.

Jlo cknany 6yab-sKMX CYCNUIbBHHUX BITHOCHH BXONATH 1X CYO’€KTH
(yyacHuKHM BinHOcHH). Cy6’€KTaMU KPMMiHaJIbHO-TIPABOBOTO BiIHO-
[IEHHS CJAif BBaXAaTH AEpXkaBy B 0COOi 1l BIOBHOBAXXEHMX cCIielliaib-
HUX opraHiB i oco0y, sika BUMHHIIA 3JI0YHH.

BcTaHOBIEHHS YYaCHHUKIB CYCTIUIBHMX BilHOCHH abo, 1O TE caMe,
fforo cy6’eKTHOrO CKJamy, a TAKOX ix couianbHUX (PyHKUINA y caMOMy
BiIHOILIEHHI B 6araThOX BUIALKaX JO3BONAE BH3HAYUTHU Ti CYCIillb-
Hi BiIHOCHHH, SIKi BUCTYNaiOTh 00’€KTOM TOro abo iHILIOIO 3JI0YHHY.
1o BAACTUBICTb CYO’E€KTIB y CYCNUIBHMX BiIHOCHHAX HEPIIKO BHKO-
DHCTOBYE it caM 3aKOHOAABELDb SK ISl BUBHAYEHHS MEX YMHHOCTI
KPMMiHAIBHOIO 3aKOHY, TaK i Ul BKa3iBKM Ha Ti CYCHilbHI BilHOCH-
HH, SIKi € 06’€KTOM KOHKpeTHOro 3no4uHy. IlpaBuibHe BU3HAYCHHS
Cy0’€KTHOrO cKJIaay ¥ 3’aCyBaHHs COLiaJbHOI pOJIi OCOBUCTOCTI B
HbOMY HE TiIbKM CTIPHMSAIOTH BU3HAYEHHIO KOJa THUX BiHOCHH, fKi
OMiKYIOTbCS KOHKPETHOIO KPMMiHaJbHO-IIPAaBOBOIO HOpMOIO, ajie i
IO3BOJISIIOTh 3’SCYBaTH iX 3MiCT, OCKiJIbLKM B cOUialbHUX (QYHKUIAX
0CO6H BiIOOpaKa€eTbCA K 3MICT, TAK i XapaKTep COLialbHUX 3B’A3KIB
Y BiIHOILIEHHI.

IlpeaMeTOM CYCIIBHHUX BiIHOCHH CIIPaBEMLJIMBO HAa3MBaIOTh yce
Te, i3 mpuBOdy Yyoro abo y 3B’A3KY i3 UMM iCHye came 1€ BITHOLIEHHS!.
ToMy B SIKOCTi IpeaMeTa CYCHUIbHUX BIIHOCHUH MOXYTb BUCTYIaTH,
HacaMmrniepen, pi3Horo pony (hi3uuHi Tina, peyi (MpUpoOIHi 06’€KTH,
pi3Hi ToBapu abo MpPEIMETH, WO HE BOJOAIIOTH O3HAKaMH TOBAapy),
a TakoX caMa JionvHa. Hanpukinan, B o0’€KTi TaKOro 3JIOYMHY, 5K
BMKpaleHHs JIIOAWHH, OCTaHHS € JIUIIE MPEIMETOM OXOPOHIOBAaHMX
KpUMiHaJbHUM 3aKOHOM BiHOCHH.

Vei cycrinbHi BITHOCHMHM 3aJieXHO Bill 0OCOOJMBOCTEN IpeaMeTa
HEOOXiIHO pO3MiNATH Ha ABi IPyNM — MaTepiaibHi W HeMaTepiaibHi.
BiTHOCHHH, IO CKIady AKMX BXOIUTH MaTepiaibHMI NpeaMer (Maii-
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HO, Jlic, AMKi TBAaDUHU K iH.), IPUHAHATO HA3UBATH MaTepiATbHUMMU.
[peaMer y HeMmaTepiaibHUX BiIHOCMHAX — iHINI colianbHi LiHHOCTI
(HanpukJial, gepxXaBHa Biaga abo HyXoBHi Gnara).

[Tin couianbHUM 3B’A3KOM 3BUYAHHO PO3YMIIOTh NEBHY B3a€E-
MOIi10, NeBHUH B3aeMO3B’s130K CyG’ekTiB. ToMy cOLianbHUIt 3B’A30K
BJIaCTUBMI JIM1IE JIOAMHI i sBIsAE€ co600 OXHY 3 (POPM 3arajJbHOrO
3B’A3Ky # B3aemonii. CouiaNbHUI 3B’A30K € N3epKAIOM BHYTDIilLHbOI
CTPYKTYpPH CYCIJIbHUX BiTHOCHH, Y HbOMY NPOABJISIOTECA HOTO CYT-
HICTb i colliayIbHi BIACTHBOCTI.

A 3’scyBaHHSI CYTHOCTI COLAILHOrO 3B’A3KY HEOOXiTHO BCTa-
HOBUTHU 3MICT HisUILHOCTI (HOBENIHKH) Cy6’€KTIB BiZHOCHUH.

CouianpHuil 3B’A30K SK €J€MEHT CYCHiIbHMX BiIHOCHH 3aBXIH
nepeGyBae B HEPO3PUBHOMY 3B’S3KY 3 IHIIMMM CTPYKTYDPHHMMHU eje-
MEHTaMM CYCNUJIBHUX BiJIHOCHH, a TaKOX HOCHTb NpeIMETHHII Xa-
paktep. BaXiauBo Bin3HayMTH i Te, 11O COMiaJIbHMM 3B’S30K, SK i
CYCHiNIbHI BiTHOCHHH, 3aBXAM HOCHUTb O0’€KTHUBHMII XxapakTep. Bin
3ABXUIM ICHYE $IK HIOCH JaHe, peajibHe, HasBHE W JIMLIE B TAaKOMY
BUJLi BUCTYIMAE 1K OD’€EKT 3JIOYMHY.

CycninpHi BiIHOCMHM, Ha $Ki MOCATalOTb 3JMOYHHH, fAKi €
06’€KTaMM TaKUX 3JIOYMHIB, JOCHTh PI3HOMaHiTHi. 3’siICyBaHHS BCix
BHMIiB 00’€KTiB i ix HaykoBa Kacudikalis HeoOXiIHi, TOMY 1O BOHM
CTIpUAIOTh OUIBLI MOBHOMY PO3KPHUTTIO CYTHOCTI, a TAKOX COLLATBHO-
MpaBoOBOi 3HAYUMOCTI 00’€KTIB, MO3BOJSAIOTh BU3HAYUTH iX BIUTMB Ha
PO3BHUTOK KPMMiHAJIbLHOTO 32aKOHOIABCTBA M YIOCKOHAJNEHHS NPaKTH-
KH Horo 3actocyBaHHs. B Oco6auBiit yactuni KpuMiHansHOro kKo-
AEKCy BCi CKJIa[¥ 3TOYMHIB pO3TAILOBaHi y MEBHil cucteMi. B ocHOBY
uiei knacudikauii noxnageHWH NOAUT 3JTOYMHIB 32 BIIMiHHOCTAMM B
006’€KTi nocAranHs. ¥ Haylli KpUMiHAJIbHOIO NpaBa MOLIMPEHA YO-
THPUUIEHHA KiIacuikallisi 00’€KTiB «3a BepTUKANIIO» (3aralbHU,
PONOBHH, BUIOBUIA i Oe3nocepenHiii).

3arabHUM O6G’€KTOM € BCSl CYKYIHICTb OXOPOHIOBAHUX KDHMi-
HaJIbHUM 3aKOHOM CYCHUIBHUX BiTHOCHH; PONIOBMM — OIHOPiAHI 3a
CBOIMHM BJIACTMBOCTSIMM TPYMHU CYCIMiJIbHUX BilHOCHH, OXOPOHIOBaHi
HEBHOIO CYKYITHICTIO KPMMiHAJIBHO-IIPABOBUX HOPM; BULOBUM — TO-
TOXHi CYCNilbHi BiITHOCMHH, OXODOHIOBaHi KOHKPETHUMH KDHUMi-
Ha/lbHO-TPABOBUMHW HOPMaMM Bill AKUX-HEOYIb 3JIOYUHHHUX TOCH-
raHb, Ge3nocepeaHiit 06’€KT — KOHKPETHI CYCHUIbHI BiIHOCHUHHU, HA
AKi nocsirae nmeBHUM 3mounH. Taka kiacudikalis X03BoNse BU3HA-
UUTH OO’€KTH KpUMiHaIbHO-NIPAaBOBOI OXOPOHU Ha Pi3HMX piBHSAX iX
y3araJIbHEeHHS.

3arajibHU# 06’€KT YTBOPIOE CYKYIHICTh CYCMiIBHUX BiIHOCHH, SIKi
[OCTaBJI€Hi Mil OXOPOHY YMHHOIO KPHUMiHaJIbHOIO 3@KOHOJABCTBA,
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KyIM BXOOATb BCiNsAKi BiTHOCHMHHU (HaLioHanbHa Ge3neka AepXaBH,
BJIACHICTb, XHUTTA # 300poB’a mofei i iH.). TaAKMM YHHOM, 3arajibHHMA
06’EKT OXOIUIIOE cOOOI0 BCLISIKI CYCMiIbHI BiITHOCHHM, 11O Y 3HAYHIN
Mipi pi3HATbCS MiX cOGOI0 332 CBOEIO COLIATLHOIO 3HAYMMICTIO, Cde-
poto il i iH. 3araJpHuUi 00’€KT 37104MHY BaXJIMBUIiA /ISl BUSHAYEHHS
TIPUPOIOM M CyTHOCTi 3JI0YMHIB, CTyMeHs iX CycnibHOI HeGe3nekH,
BiIMEXYBaHHS Bill HE3NTOYMHHUX IisHb.

PonoBuM (rpynoBUM) 00’€KTOM € OO’€KT, IO OXOILUIIOE TEBHE
KOJIO OJHODIIHMX 3a CBOEIO COLIaTbHO-MOJITUYHOI i EKOHOMIYHOIO
CYTHICTIO CYCIIJILBHMX BiTHOCHH, SIKi BHAC/iZOK LIbOTO TIOBUHHi OXO-
POHSITHCA €IUHUM KOMIUIEKCOM B3a€MO3AIEXKHUX KPUMiHANIbHO-IIpa-
BOBUX HOpM. Y posminax Oco6iauBoi yactTuHM KpUMiHanbHOTO KO-
IeKCy BCi CKJIalM 3JI0YMHIB 3rpyNoBaHi MO poioBOMY abo BHIOBOMY
00’exTy.

3HayeHHs1 pONOBOTO O0’€KTa 3JOYUHY IOJATAE HacaMiepen y
TOMY, 1O BiH LO3BOJISE INPOBECTH KiacuikKalilo BCiX 3JIOUMHIB i
KPMMiHaJIbHO-TIPABOBMX HOPM, IO BCTAHOBJIOIOTh BiAIOBif&TbHICTh
3a ix BunHeHHs. CaMe LA oro BJACTHBICTh Oysa MOKJIaJieHa B OCHO-
By nobynosu Oco6auBoi yacTMHU KpHUMiHaIBEHOTO KOIEKCY, L0 A03-
BOJIWJIO 3aKOHOIABLIEBI B LIJIOMY TIpaBWJIbHO O0’€lHaTH B Me€Xax Ol-
Horo po3ainy KK HopMM, B IKHUX Tepen0ayaeThCsl BilllOBiIANbLHICTh
3a MOCATAaHHSA HAa TOTOXHi ab0 OIHOPiAHI CYCTIbHI BiAHOCHUHH.

Mopsin 3 ponoBuM 06’€KTOM BUAUISIOTH i BUNOBUH OO’€KT, AKUM
OXOIUIIOE TOTOXHI CYCMiJIbHI BiZTHOCHUHHU.

Hait6inbl icToTHe 3HAYeHHS IS TPaBOTBOPYOi M NMpaBO3acTo-
COBHOI HifiMbHOCTI Ma€ Oe3mnocepenHiit 00’e€KT 37104MHY. Ilim HHUM
CTiI pO3YMiTH Ti KOHKPETHiI CYyCNiJIbHI BITHOCHHM, SIKi MOCTaBJIEHi
3aKOHOABLIEM IiJl OXOPOHY NMEBHOTO KPUMIHATBHOTO 3aKOHY 1 SIKUM
3aINOMil0ETLCS IKOOA 3JIOYMHOM, L0 MiANajae Mg O3HaKM JAaHOTO
ckiagy. I3 LLOro BU3HAaYeHHsS HacamIiepes BMIUIMBae, 110 Ge3noce-
peaHiM 0G’€KTOM TakK caMo, K 3arajJibHUM, POJOBUM Ta BUIOBUM,
MOXYTb OYyTH BM3HaHi TUILKH CYCTUIBHI BiTHOCUHH, a He siKi-HeOyIb
Onara it uiHHocTti. OTXe, Ha AKoMy O piBHi y3araaibHEHOCTi MM He
po3mIggaiu 00’€KT 3JI0YMHY, iM 3aBXIW BHUCTYNAIOTh OXOPOHIOBaHi
KPUMiHAJTLHUM 3aKOHOM CYCIIiJIbHI BiIHOCHHH.

IMuTanHs npo Te, AKi CycniJibHI BITHOCMHU MOXYTb OyTH BHU3HaHi
00’€EKTOM KOHKPETHOTO 3JI0UMHY, BUPIlIYETbCS 3aKOHOAABUEM ULIA-
XOM TIpUItHATTA a6o cKacyBaHHs TOro abo iHIIOro KpMMiHaJbHOTO
3aKOHY. 3aBIaHHsl X HayKH KPUMiHaJILHOIO IpaBa # CyAOBOi Ipak-
THUKHU TIOJISITA€ B TOMY, 1100 YCTAHOBUTHU Ti CYCTUIbHI BiIHOCMHH, SIKi
BH3HAYEHi 3aKOHOAABLEM Yy AKOCTI 6e3rmocepeIHbOro 06’€KTa 3/104u-
HY, i pPO3KPUTHU IX OilICHUHA 3MICT.

47



3aKkoHOZaBellb JMILE B JEeAKWX BUIAAKaxX BKasye Ha Gesmoce-
peAHill 00’€KT y caMOMYy KpHMMiHaJbHOMY 3aKOHi. Y OiIBIIOCTI X
BUNAJKiB y KPUMiHaJIbHOMY 3aKOHi BiICYTHi fKi-HeOyab BKAa3iBKU
o0 6e3MocepeIHBOr0 06’€KTa KOHKPETHOIO 3JI09MHY, i TOmi IUIs
Aoro 3’ACyBaHHsI HEOOXiIHMIA PETENbHUIA IOPUANYHUN aHATI3 CKIaLy
TIEBHOTO 3JIOYHHY.

BcTaHOBNEeHHs 6e3niocepeHBOr0 06’€KTa 3JIOYMHY BaXJIMBO TS
3’ACYBaHHS XapaKTepy M CTYIIEHS CYCIHJIbHOI HeGe3MeKN BYMHEHOTO
3JI0YMHY, IPaBUWIBHOI KBaridikallii BANHEHOTO, CIIPUSAE BiAMeXyBaH-
HIO BYMHEHOTO MiSTHHS Bil CYMIXHHMX 3J1OYMHIB i iH.

Y Teopii KpUMiHAJIBHOTO MpaBa MONIMPEHA TAKOX Kiacudikariis
6eanocepenHix 06’eKTiB 3JI0YUHIB «32 TOPU3OHTALIIO». CyTHICTh L€l
knacudikalii MojsArae B TOMY, 1O Ha PiBHI 6€3M0CEPEHBOTO 06°€KTa
BUIIAIOTECS OCHOBHHM, MONATKOBHIA i (PaKyJbTaTUBHUIT 06’E€KTH.
HeobxinHicTe y Taki#i kimacudikauii BUHUKAE Toni, KOMM TOM ca-
MM 3JI0YMH OJHOYACHO 3aMOMiI0€ MIKOAY AEKUIBKOM CYCILIBHUM
BitHOCMHAM. Taki 3JIOYMHUM MAIOTh KilbKa Ge3mocepegHiXx 06’€KTiB.
I3 yncna Takux G6e3mocepenHiXx 06’€KTiB, IKMM 3aMOTIIOETHCA IIIKO-
Ja TUM CaMHMM 3JIOYMHOM, 3aKOHOHAaBELlb 3BMYAWHO BUALISE OIUH,
HAWOUIBII BaXXJIUBHI, IKMH Y BUPIILATEHOMY CTYIEHi BU3HAYAE CyC-
MiJILHY HEOE3MEKY NaHOro 3JI0YMHY, CTPYKTYPY BIIIIOBiIHOTO cCKJany i
roro micue B cucrtemi OcoGnuBoi yacTuHU. Takuii 06’€KT MPUIHITO
Ha3uWBaTU OCHOBHHUM Oe3nocepenHimM o6’ekToM. Lleit 06’ekT 3aBXIM
BXOIMUTH O CKJIALYy POLOBOTO O0’EKTA 3JIOYMHY i € BUZHAYAIBHUAM SIK
npu BUOOpI Micuisg wis Tiel a6o iHmoi HopMu B cucTeMi Oco6iIUBOI
yactuHu KK, Tax i g kBaitigikailii B4UMHEHOro «6arato 06’ €KTHOro»
3JIOYHHY.

OcHoBHUII Ge3nocepenHiil 06’€KT BU3HAYAE CTYMiHb CYCHUIBHOL
HeOe3NeK! BUMHEHOTO 3M0YMHY U TSXKKICTh THX, IO HACTajid, abo
MOXMJIMBUX HACIIIKIiB.

AonaTtkoBuM (060B’I3K0OBUM) Ge3rrocepenHiM 06’ €KTOM € Ti cyc-
MiJTBHI BiIHOCWMHH, SKUM 3aBXIH 3alOMIIOEThCA IIKoxa abo CTBO-
PIOETBCA 3arpo3a 3amOAisTHHS IIKOMH IOPSAL 3 OCHOBHHUM 06’ €KTOM.
TakuM 00’€KTOM MOXYTh GYTH JIMIIIE BITHOCHMHU, BU3HAYEHI B SKOCTi
TAKOro ob6’ekTa caMHMM 3aKOHOIABIIEM.

JomaTkoBuil 00’€KT Ma€ BaXJIMBE 3HAYEHHS [UTS BU3HAYEHHS CO-
1iaJIbHO-IOJIITUYHOI CYyTHOCTi BYMHEHOTO 3JIOYMHY, BCTAHOBJIECHHS
TAXKKOCTI THX, HIO HacTaiau, ab0 MOXJIMBMX HACHiOKiB, i 1 Biac-
TUBICTh BUKOPUCTOBYETHCS 3aKOHOAABIIEM JUTS BUIUIEHHS KBaTi(hiko-
BaHUX CKIanaiB abo IUIS CTBOPEHHS CAMOCTIHMX CKJIAiB 3JI0YMHIB.

Yci Gesnocepenti 06’€KTH MigpO3miMAIOTECS HA ABAa BHIU: OC-
HOBHUII i momatkoBuidl. JomaTtkoBuit Ge3mocepeqHiil 06’€KT MOXe
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6yTH NBOX BHIIB: 00OB’A3KOBHMI (HeoOXxinHUIT) i dakynsTaTUBHUR
(HeOOOB’ I3KOBHIA).

JonaTkoBuii 0OOB’SI3KOBUM 06’€EKT — Ile TaKUi 00’€KT, SAKUN y
NAaHOMY CKJali 3JJOYUHY € 3aBXIH, Y KOXHOMY pa3i BUMHEHHS IIEB-
Horo 35104nHy. HHnoMy 06’€KTY, K i OCHOBHOMY, 3aBXIH 3allOAilOE€Th-
cs 1IKOIA B Pe3yJbTaTi BYMHEHHS 3j04vHy. Tak, y ckiaai po3doio
OCHOBHHMM 0e3mocepeaHiM OG’€KTOM € BJACHICTh, a AOAATKOBUM
— ocobucricTh. JomatkoBuii ¢akyabTaTUBHUNA 00’€KT — 1€ TaKHil
00’€KT, KU IPY BYMHEHHI MEBHOIO 3JI0YMHY MOXE iCHYBaTH IIO-
pAL 3 OCHOBHUM, a MOXe ¥ OyTH BifCYyTHIM (HalpHKJIal, BiTHOCHUHU
BJIACHOCTI ¥ 3MOPOB’S TIPU XYJIIraHCTBI).

Mopsa i3 mpeaMeToM CYCIIUTBHUX BiITHOCUMH HEOOXiTHO BUOUIATH I
TpeaMeT 3JI0YMHY SIK CaMOCTiHY O3HaKy ckiany 3nouyuHy. Hpeamer
CYCITLIBHUX BiIHOCHH i1 TIpeIMeT 3I04YMHY — He Te caMme. Ipenmer
BiIHOCUH — 1€ CTPYKTYpPHMIi eleMeHT CychinbHUuX BiiHocuH. Ilpen-
MET 3JI0YMHY iCHYE MOpSA 3 06’€EKTOM, € CaMOCTiitHOIW GaKy/IbTaTHB-
HOIO O3HaKOIO0 cKiamy 3mounHy. KoxXHUI i3 LIMX mMpeaMeTiB Hanine-
HUIA CBOIMH, HOMY BJIaCTHBUMM O3HAKaMH, BUKOHYE CBOIO COLiAJIBHY
pOJIb, @ TAKOX MAa€ pi3He IIPaBOBE NPU3HAYEHHS.

MpenMeToM 30YKMHY CIIil BBaXaTW OyIb-sKi pedi MaTepiaJlbHO-
IO CBiTy, 3 IMIEBHUMHU BJIACTUBOCTAMM SKHX KPUMiHaJbHUN 3aKOH
OB’A3y€ HASIBHICTh y HisIX 0COOM O3HaK KOHKPETHOTO CKJany 3J10-
YUHY.

I3 11pOro BU3HAYEeHHS BUILIMBAE, IO OO TIpEAMETa 3JI0YUHY He-
00XiTHO BiTHOCWUTH TUIBKM II€BHI pedi, a He OyOb-fAKi iHII LIHHOCTI.
Take pillieHHd OGYMOBJIEHE THM, L0 3aKOHONABELb HaWvacTilie
BKa3ye CaMe€ Ha MNEBHi pedi, a TOYHille, iX 03HaKH, BIACTUBOCTI NpH
onuci Toro abo iHIIOTO 3JIOYMHY. Hamnpukian, y BCiX CTaTTSX, LIO
BCTAaHOBJIIOIOTh BiATIOBINANBHICTh 32 BUKPAIEHHS, MiIKPECTIOETHCS,
110 MPEIMETOM I[HOTO 3JIOYMHY € MANHO.

OCKiIBKH TIPEeIMETOM 3JIOUMHY MOXE BUCTYIIAaTH JUILE MNEBHA pid,
TO BiH 3aBXIY € PEYOBOIO (MaTepiaIbHOI0) O3HAKOIO 3JIOYUHY.

KpiM TOro, mpeaMmer 3JI04MHy — II€ TaKa O3HAKa 3JIOYMHY, SKa
3aBXIM Ha3BaHa 0e3MOCEPEIHBO B CAMOMY KPUMIHAJIBHOMY 3aKOHI.
VY upboMy BMIAIKy BiH BUCTYNAa€ SIK HEOOXimHa O3HaKa CKJIAay. 3710-
yuHy. OgHaK 3aKOHOJaBellb JaJieKO HE 3aBXKIMU BKa3ye Ha IpeaMer
K O03HAaKy KOHKPETHOTO 3JIOYMHY. SIKIi0 Ha HbOTO HEeMa€ BKa3iB-
KM 6e310CepeIHhO B CaMOMY KPHMIiHAJIbHOMY 3aKOHi, MpPeNMET HE
€ 03HaKoOlO CKJIady 3JIOYMHY. | HaBmaku, y TUX BUNANKax, KOJIU BiH
3a3HaUYeHUH Y CaMOMY 3aKOHi, 3JIOYMH € MpeaMeTHUM. ToMy TIpen-
MET 3JIOYMHY BHCTYIA€E HE HEOOXITHOIO, a (haKyJIbTATUBHOIO O3HAKOIO
CKJIAy 3JIOYMHY.
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Pa3oM 3 TUM BMCHOBOK IpO Te, 1O NMpeaMeT € haKyIsTaTHBHOIO
O03HAKOIO CKJIally 3JI0YMHY, BUMara€ OfHOro yroyHeHHs. Kojau Mu ro-
BOPMMO, 1O NpeaMeT GaKyJIbTaTUBHUI, TO MOBA WIe HE MPO KOHK-
PeTHHH CKJIaj, a MPO TaK 3BaHE 3arajbHe MOHATTA CKJIany 3T0YHHY.
Le o3Hayae, wo BiH BJaCTUBMH He Gydb-AKOMY CKIALy 3J0YHMHY.
Y KOHKPETHOMY X CKJIali, KOJH BiH 3a3HayeHHil (mepexGaueHuit)
Oe3nocepeIHbO B 3aKOHi, Lisl O3HaKa CTPOro OB6OB’A3KOBa, i BiH MO-
BMHEH OYyTH BCTaHOBJIEHUI AU MPaBUAbHOI KBamidikalil 3J104MHY.
Binbute Toro, y THx BUNagKax, 1e npeaMer € 060B’I3KOBOIO 03HAKOIO,
caMe BiH HaiyacTillle BCTAHOBJIIOETHCS paHille iHILMX, i Hepiiko 3a
JOTIOMOTOI0 OTPUMAaHHUX MPO HBOTO JAHUX 3’ICOBYIOTHCA IHIII O3HAKHU
3a04uHy. Hanpukian, npyu BUpileHHi nutaHHA npo kBatidikauio
Aiii ocobH, siKa BUMHMIIA MiAPOOKY BaTIOTH, HEOOXiAHO, HacaMIepen,
3’CyBaTH, UM BOJNOAIIOTH MiZpoGIeHi rpowi abo WiHHI manepu THMM
O3HAKaMH, sAKi MOBUHHI MaTH TIPEAMETU 3/OYHHY.

3akoHOIaBelb Pi3HUM YMHOM ONHUCYE O3HAKHU NPEAMETa 3JI0YH-
ny B KpuminansHoMy komekci. O6paHHs Toro a6o iHHIOTO CIOCO-
Oy (npuiioMy) np¥ 3aKOHOAABYOMY OKpPECJEHHi MpeaMeTa 3I0YHHY
GaraTo B YyOMy 3ajeXMTh Bill CAMOTO XapaKTepy 3JI0YMHY, a TaKOX
Bill iHAMBidyaNbHUX BJIACTHBOCTEi Horo mpeaMera. Tak, y Garatbox
BUNAJKax y CaMOMY KpHMMiHaJbHOMY 3aKOHi BKa3ye€ThCA JIUIIE Ha
NeBHUI BUI NPEAMETIB, i THM CAMUM KOXHMIA i3 NpeaMETiB JaHOTO
BUYy MA€ ONHAKOBE 3HAY€HHS IS KPUMIiHaJBHOI BilNOBiZaJIbHOCTI.
Y upoMy Ta iHLIMX MOXIGHMX BHUIMAAKAX HEMae HEOOXiIHOCTI JaBaTH
B KK BuuepnHMii nepesik MOXIMBHUX MpPeIMETIB AaHOTO 3JI0YMHY.
B noapanpuiomy ue Moo 6 NMpHUBECTH A0 HEOGIPYHTOBAHOTO 3axa-
palIeHHs] KPUMIHAJIBHOTO 3aKOHY IepepaxyBaHHSAM IPEAMETIB, BCTa-
HOBJIEHHS SIKMX i 0€3 LbOr0 He BMKJIMKA€E TPYNHOLIB Ha MpPaKTHL,
a TaKOX Y psAdi BUIMAAKIB MPOCTO HEMOXIMBUM € HaJaHHS TaKOTO
BUYEPITHOTO MepesiKy O3HaK TpeaMeTa 3JI04MHY, HallpUKiIal, Koau
MpaKTUYHA JISUIBHICTH JIIONEH BUKIMKAE MOSIBY HOBMX i HOBMX Ipel-
METIB.

IHozi 3aKoHONaBelb Nae Ge3nocepeHbO B CAMOMY 3aKOHI 3pa3Ko-
BUH a00 BUYEPITHUH TNepesliK MpeAMETIiB 3JI0UKMHY, NparHe 3 MaKCH-
MaJIbHOK BM3HAYEHICTIO OOpHCYBAaTH HOTO B AUCMO3MLII KPUMiHAb-
HO-TIPaBOBOI HOPMH. AHajli3 BKa3aHUX y YMHHOMY 3aKOHOIAaBCTBi
NpeIMeTiB 3JI04YMHY MokKa3ye, 1o Ti abo iHmI pewi, a TAKOX LiiH-
HOCTI HaifyacTillle BUAINSIOTBCS 3aKOHOAABLEM Y SIKOCTi MpeIMeTa
3 BpaxyBaHHSIM OCOOJMBOIO NPAaBOBOrO PEXUMY, BUKIMKAHOIO iX
KOPUCHMMHM a00 WIKiUIMBUMU BJIACTUBOCTSIMHM, a TAKOX 3 BPaxXyBaH-
HSIM iX TOCMONAPChKO-EKOHOMIYHOTO npu3HaueHHsa. CaMe 1i 03HaKu
(B1aCTUBOCTI) NMpeaMeTiB i € TMUMHU OGCTABUHAMU, 3 MPUBOLY SKHX
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a60 LUISIXOM BIUIMBY Ha fKi BiIOyBaeThcs 3M04MH. JIo TakMX Npel-
METiB HeoOXiIHO BiZHecTH 36poro, GoiloBi mpunacu i BUOYXOBi pedo-
BHUHH, HapKOTHYHi 3aco6H # iH. 3 MpUBOLY KOPUCHHUX BJIaCTHBOCTEH
pedeil BinOyBa€ThCS OUIBIIICTH KOPUCIMBUX 3JI0YHMHIB, i TOMY caMe
BOHM BHAUIIOTHCS 3aKOHOIABLIEM Y SKOCTI MpeIMETIB BilMOBIIHHX
3JI04MHIB (rpoli, IOPOTrOlliHHiI MeTaiv, TBOPM MUCTEUTBA i iHuIi TO-
BapH). Bin3HadeHi, fK i mesKi iHw, BIacTUBOCTI Ti€l abo iHWIOT peyi
BUKJIMKAIOTh HEOBXiAHICTh DOMAHHA ifi MEBHOI MPABOBOI 3HAYMMOCTI
B KOHKpETHOMY cKJjafi 3nouuHy. Lle, y CBOIO uepry, BU3Ha4ae€ ii AK
caMOCTilfHy ¥ HeoOXiIHy O3HaKy BYMHEHOTO 3JI0YMHY. SIKIlO B IEB-
HOMY CYCIIUIbHO HebGe3leuHOMY AisiHHI BiICYTHili Ha3BaHMIi y 3aKOHi
MpeaMeT, TO BIACYTHi i CKJIan LbOro NMPEIMETHOIO 3J10YMHY.

TIpeaMeT 37104MHY B OKpEMMX BHIAnKax Moxe 36iraTvcs i3 npen-
METOM OXODOHIOBAHUX KPMMiHAJbHHUM 3aKOHOM CYCIiJIBHMX BillHO-
cuH. Takuii 36ir Mae Micue Toai, Koiau Ti abo iHW npeaMeTH, 1O
BXOAATH Y CTPYKTYpY O6’€KTa 3JI04MHY, 3aKOHOJaBeLb HaIiIs€ 10-
JaTKOBO i (YHKIIIMM TpeaMeTa 3JI04MHY, TOOTO HaJae HOMYy lue
JOJATKOBO i iHILIe NMpaBOBE 3HAYECHHS.

Cnin MaTH Ha yBasi, 1O NPeAMET 3J0YHHY, IK CAMOCTiiiHa O3HaKa
3JI04MHY, 3aBXIM NOB’sA3aHUi 3 06’ekToM. CaMe 06’€KT i mpeamer y
CYKYITHOCTi YTBOPIOIOTh CAMOCTIHHUI €JIeMEeHT CKialy 3104uHy. On-
HaK, SIKILO 00’€KT 3JI0YMHY € 0OOB’A3KOBOIO, TO MpeaAMeET — (aKyJib-
TAaTUBHOIO O3HAKOIO CKJIAAY 3JIOYUHY.

TlpenMeT Binpi3HSETBCS BiL 00’€KTa 1LE W TUM, 1O HOMY He 3a-
BXAM 3amnoAiloeThes IKoda. SIKIO 1IKoaa, 3arofisiHa 00’€KTY, 3aBX-
IV HOCHTh COUIaJIbBHMI XapakKTep, TO NMpEAMETY 3JI0YUHY B Pe3yJib-
TaTi CYCNiIbHO HEOE3MeYyHOoro MocsraHHs, HacaMiepel, 3aloailoETh-
cs (pi3uyHa UIKOAA, sKa, Y CBOIO 4Yepry, BUKIMKAE MEBHI HEraTMBHi
couianbHi 3MiHM B 06’ekTi. LlIkona mpeaMery K MaTepiajibHiil pedi
3alOAil0EThCA TOMI, KOJM 3JIOYMH BinOYBa€ETHCSA 3a AOIIOMOIOI0 MWOro
3HUILEHHS, YIIKOMXEHHS a00 BUIO3MiHHU.

TIpeaMeT 37MO04YMHY NMPY BUMHEHHI TaKMX 3JIOYUHIB, K 3HUILEHHSA
abo TOLIKOMXEHHA MaiiHa, HE3aKOHHE IOJIOBAHHS, HE3aKOHHE 3a-
HATTA pUOHUM, 3BipUHUM a00 iHIUMM BOAHUM LOOYBHHUM IPOMMC-
JIOM i iH., 3a3Ha€ meBHi 3MiHKM. PasoMm 3 TUM NpH BYMHEHHI WiNOTrO
pany 3J04MHIB IpeIMeT MOXe He Buao3MiHloBaTucs. lle Mae Micue
TOZi, KO 3T0YMH BillOYBAEThCS LIUIIXOM CTBOPEHHS (BUTOTOBJIEHHS)
3a00poHeHnx 10 06iry nmpeaMeriB abo HUISIXOM 6e3nocepeaHboro mno-
CSITaHHA Ha IHIIMWI eJIEMEHT OXOPOHIOBAHUX KPUMIHATBHUM 3aKOHOM
CycniIpHMX BiTHOCHH. Tak, HEMAa€ MiACTaB BBAXaTH, IO NpeAMETY
3aMOMII0ETLCS IHKOAA NPHU BHMIOTOBJIEHHI 30poi, KOHTpabGaH[i, BH-
KpaIeHHi MaiHa i iHummMX 37104nHax. TIpyM BUMHEHHI TaKUX 3JIOYMHIB
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mKoja O00’€KTY 3alOMIiIOEThCS LUIAXOM Ge3MOCEpeNHbOro BIUIMBY Ha
CaM COUiaTbHMI 3B’S130K, TOOTO Ha NMEBHUIA €JIEMEHT OXOPOHIOBAHMX
CYCIUIBHHUX BimIHOCHH.

[Topsia i3 IpeAMETOM CYCHIBHUX BIHOCHH i TIPEAMETOM 3/10YMHY
NpaBOMiDHUM € BUAINIEHHS W TaKOro MOHATTA, SIK NPEIMET 3/0YUH-
HOTO BILIMBY.

ITin mpenMeTOM 3JIOYMHHOTO BIUIMBY HEOOXiTHO pO3yMiTH TOM
€JIEMEHT OXOPOHIOBAaHUX KPUMiHaJlbHUM 3aKOHOM CYCIUJIBHMX Bif-
HOCHH, KM 3a3Ha€ 6e3110CEPEAHBOrO 3I0YMHHOTO BILUIMBY i SIKOMY,
y TIepLIy Yepry, 3alOilOEThCA WIKOAA. TOMYy TaKUM TIPEIMETOM MOXE
OyTH Ccyb’€KT, CaM coLlialbHUIA 3B’430K, a TAKOX IPEAMET CYCIIIBHUX
BIIHOCUH. BcTaHOoBNEeHHS npenMeTa 3JI0YMHHOIO BIUIMBY B KOXHOMY
KOHKPETHOMY 3JI0YMHI TOJIETLIYE 3’SICYBaHHS «MEXaHi3My» 3alodisiH-
HS IUKOAM CaMOMy O0’€EKTY, a TaKOX CIPUSE BCTAHOBIEHHIO PO3Mipy
¥ XapakTepy HACIiKiB CYCIUIBHO HEOE3IIEYHOrO TiHHA.

OTXe, BiIHOCHO IO NOTPe6 KPUMIHAJILHOTO NpaBa MpeIMET Ma€
TPOJKE 3HAYEHHS: 1) MpeIMeT OXOPOHIOBAHUX KPUMIHAJIBHUM 3aKO-
HOM CYCHIIBHHMX BiIHOCHH; 2) TIpEAMET 3JI04UHY; 3) IpeIMeT 3J10-
YUHHOTO BILIHBY.

Otxe, npouec KBanidikauil cycripHo Hebe3NeYHoro misTHHS 3a
00’€KTOM TIPUIYCKAa€E 3’SCYyBaHHSA MUTaHb PO Te, AKi CYCHiNbHI Bix-
HOCHHH IOCTpaxaanu abo MOIIM IOCTpaXaaTH B pe3yJbTaTi BUMHE-
HOTO IisiHHS, a TAKOX SIKi KpUMIiHAJILHO-TIPaBoOBi HOpMHU KpuMiHanb-
HOro KOJEKCY OXODOHSIOTH 1Ii 00’€KTH.

BcTraHoBeHHS it BU3BHAYEHHS 00’€KTA 3I0YMHHOTO MOCSITAHHS —
Le TUIBKM OAMH 3 €TalliB KpUMIiHaJIBHO-NPaBOBOI KBanidikauii. Ik
BiI3HAYaIOCA BULIE, KBaTidiKallis 03HAYa€ 3HAXOMXKEHHS, 3iCTaBJIeH-
HSl ¥ BCTAHOBJIEHHSI TOTOXHOCTI BCIiX €JIEMEHTIB 3JI0YMHY H O3HaK
CKJIay 37I0YMHY IeBHOro Bumy. OXHHUM JIMIIE BUPILIEHHAM ITUTaH-
HS MPO O0’€KT 3JI0YMHY HE MOXE 3aBEPLIMTHCH TIPOLEC KPUMiHAIb-
HO-TIpaBOBOi KBamidikalii, ToMy 110 06’€KT 3JI04MHY HE MOXe OyTH
€IWHUM KpUTepieM KBaridikauii 1 po3MexyBaHHs 3104uHiB. TepMid
«IOTEPIiNINIA» aKTUBHO BUKOPHUCTOBYETHCH AK Y KPUMiHAJBHO-TIPO-
LieCyaJIbHOMY, TaK i B KpUMiHaJIbHOMY TIpaBi, OAHAK TIPU LILOMY Mae
Jeuo BiIMiHHE 3MiCTOBHE HAIIOBHEHHS.

[Torepninuit Bix 3nmounny — ue isuuna ocoba, AKill KpUMiHalb-
HHUM MPaBOINOPYUICHHSM 3aBIaHO MOpaJbHOI, GiznyHOol a60 MailHOBOI
LIKOIM, a TAKOX IOpUANYHA 0c0o0a, AKiA KPpUMiHAJIBHUM HIPaBOIIOPY-
HICHHSAM 3aBHaHO MaiHOBOI WKoaM (4. 1 ct. 55 KITK Ykpaiumn).

Y KpUMiHAIBHOMY X TIpaBi MMOTEPIIJIO CTOPOHOIO MOXE OyTH
Oyan-ska ocoba: (i3uuHa, IOpUAMYHA, CYCIIBCTBO, AepXaBa YKpai-
Ha, iHO3eMHa JepXKaBa, HaBiTh JIIOACTBO y Hiiomy. CaMe TOMy 3acity-
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FOBYE Ha yBary BM3HAa4y€HHs IOTEPIIUIOro, 3alponoHoBaHe (axiBLis-
mu Komirery 3 nonepemxenHs 3nounHHocti OOH. Ha ixHi0 IyMKY,
MOTEPIIIUM Bill 3JIOYMHY € COLiaJbHUA cy0’ekT (PisvyHa YU OpU-
JUYHa ocoba, JepXaBsa, iHIlE COLialbHE YTBOPEHHS ab0 CYCIUIBCTBO
B LliTOMy), 6Jary, IpaBy 4M iHTEpeCy SKOro, IO 3HaXOMWUTHCS Iil
OXOPOHOIO0 KPUMIHAJIBLHOTO 3aKOHY, 3JIO4MHOM 3aroMilOEThCA 1IKOIA
ab0 CTBODIOETHCA 3arposa 3amnofigHHg Takoi. IlisHiule ui nuTaHHA
6ys0 poskpuTo y npausx B. Tynskosa, M. CenatopoBa, B. bopuco-
Ba, O. [IpucskHIOK.

[Mopsan i3 TepMiHOM <«IIOTEPIIUINI» Y JliTepaTypi aKTUBHO BHMKO-
PUCTOBYETBCSI 1 TEPMiH «KEpTBa 3JIOUMHY», SIKUHA € LIEHTPaJIbHOIO
Kareropi€io BikTUMoJjorii. ITIOpiBHSHHS MOHSATH «XEPTBA 3J04YUIIY»
Ta «IOTEPNNIMHM Bif 3J0YMHY» IPHUBOLUTH IO BHUCHOBKY, LLIO 0OCAT
MEPILIOro € ILIMPIIMM 3a APYTUi, aJKe MOHATTIM <«XKepTBa 3J0YHMHY»
OXOTUIIOIOTHCS HE JIMIIE CyG’€KTH, OXOPOHIOBaHi KpUMiHaJIBHMM 3a-
KOHOM, OJiara, IIpaBa 4M iHTepecH gKuX OyJiM YIIKOMXEHi y pa3i BYU-
HEHHS 3JIOYMHY, ajJe ¥ iHIi YYaCHUKM COLIyMY, SIKUM IOCATaHHSAM
Oyna 3anofisiHa 1IKoAa (Tak 3BaHi «OMOCepelIKOBaHi», «10JaTKOBi»,
«PMKOILIETHI» XEPTBU 3JIOYMHIB).

B icHy104OMy KpUMMiHaIbHOMY IIpaBi 6€3CyMHIBHOIO € HOTO Opi€H-
Tallig Ha peryJioBaHHSA BiJHOCHH MiX JepXaBolO Ta iHAMBIOOM, LIO
Mopyuiye 3a00poOHH, BCTAHOBJEHI KPUMiHAJIBHUM IIPaBOM.

CriocTepira€Tbes piske 3HMXEHHS NOCTYITHOCTI /Ul OKPEMOro iH-
JMBiga cMCcTEMU KPUMMiHAJIBHOTO CymOYMHCTBA. [epxaBa (pakTUYHO
HE 3aBXIM Ma€ MOHOIIONII0 Ha 3aCTOCYBaHHS HACWJUIS B CYCIiJIBCTBI.
IHauBigM Ta LTl TPYNM BUKOPHUCTOBYIOTH HACWJUISL IS PO3B’sI3aHHS
KOH(DIKTiB, CTATHEHHSI OOPriB TOLLO.

Cepiio3HOI0 MPOBIEMOI0 € W MepeKpydyeHi ysIBJIeHHS Ta OLIHKH,
IO MIiCTATBECA B mnpodeciiiHili cBiTOMOCTi CcriBpOOITHUKIB NPaBOOXO-
POHHMX OpraHiB, 6araTo XTo 3 IKHMX JOCi IIPOJOBXY€E PO3INAIATH MO-
TEPNUIOro Julle AK JXepeao iHdopMallil mpo 3JI0YMH i 3JIOYMHLS,
3HEBAXa€E IMpaBaMM i 3aKOHHMMHU iHTEPECAMH XEPTB 3JI0YMHIB, MaJlo
MPUALISIE YBaru iXHbOMY 3aXUCTYy, Y 3B’SI3KY i3 YUM CTaBUThCS ITUTaH-
HS TIPO TaK 3BaHY «IONBiAHY BiKTMMi3allilo» MOTEPIIUIMX.

Crnig KOHCTAaTyBaTH, IO Ha ChOTOMHIIIIHIN HeHb KOTHWN 3 BUIIB
nokapaHHsi, 3akpiruieHux y cr. 51 KK YkpaiHnu, He mnependayae
MOXJIMBOCTI Takoro ¢opMary BIUIMBY Ha 3J0YMHLS, SKUi OuU OyB
CIIpSIMOBAHMIl Ha pealbHUit Ge3nmocepenHiil MixkocobucTicCHUHI HOro
KOHTAKT 3 MOTEPIUIMM Ta BiIIIKOLYBaHHS 3aMoOAisiHOI oMy (moTep-
MiJIOMY) HIKOAH.

Ba30B010 10pMANYHOIO TIATGOPMOIO IJIsI PO3BUTKY B YKpaiHi Tak
3BaHOI «peCTOpPaTHBHOI» (BiIHOBIIOBAIbHOI) IOCTULIil TPOJOBXYE 3a-
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aumarucs cr. 46 KK Ykpainu. OnHak icHye psj meperoH y ii mpak-
TUMHOMY BHKODPHCTaHHi.

[To-nepwe, cuin 3Baxaru Ha MiACTaBM Ta yMOBH 3aCTOCYBaHHHA
cT. 46 KK Ykpaiuu (ii rpaHuuHi Mexi).

[To-npyre, HeoGXigHO MaTH Ha yBa3i, 1O CHOrOAHI BiACYTHi Ha-
AEXH] IHCTUTYUIi, siKi 6 KOOPIMHYBaIM MPOLEC MPUMUPEHHS MiX
3JIOYMHHEM Ta MOTEPIUIMM, CIIPUSIN YKIAIEHHIO MUPOBUX YTOH MiX
HHUMH.

TakuM YMHOM MOXHaA PE3IOMyBaTH, IO YCIIiIHE (DYHKIIOHYBaHHS
KPUMIHIBHOTO MpaBa B CYCIUIBCTBI MOXJIMBE JIMIIE 332 YMOBH, L0
NPH HOro 3aCTOCYBaHHi BPaXOBYIOTHCsI Ta 3aG€3MedyloThCs NpaBa Ta
iHTEpECH MOTEPITLIOro Bill 3JI0YMHY, SIKMil MTOBUHEH MaTH peanbHUMA
(mepcoHanbHui), a He BAaBaHUM (3arajJbHUA) KPUMiHaNBHO-IIpaBoO-
BUH 3aXHUCT (BUTOMY).
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Tema 7. 0b’EKTUBHA CTOPOHA CKNALY 3N04UHY

MoHATTS Ta 3Ha4YeHHS O6'€KTUBHOI CTOPOHW CKNagy 3MO4MHY.

MoHsATTS Ta (popmu gisHHS (Aii 4 6e3nisnLHOCTI). YMOBU KpuMiHansHOT
BiOnoBIansHOCTi 3a 6e3RisneHICTb.

MouaTTA cycnineHO HebesneyHux Hacnigkis 1a ix Buaw.

MpnyuHHWiA 38'930K SIK 03HaKa O6'€KTUBHOI CTOPOHYW CKNady 3M04mMHY, HOro
MOHATTS T4 3HAYEHHS! B KPUMIHANbHOMY Npasi.

Micye, wac, obcranoBka, ¢nocib, 3Hapsaas T1a 3acoby BYMHEHHS 3MOHUHY, iX
3HayeHHs.

O06’€KTUBHA CTOPOHA 3JI0YMHY — 1I€ 30BHILIHSI CTOPOHA CYCHiJib-
HO He6Ge3MeYHOro MOCSITaHHs, IO XapaKTepU3YEThCA HisiHHIAM, Ha-
CIAKAMU, IPUYMHHUM 3B’SI3KOM MiX HUMH, BUUHEHUMH B MEBHUX
yMOBax, Micli # yaci.

KoxHUit KOHKPETHUH 3JI0YMH Ma€ Oe3tiy TakKux, 1O iHAMUBiAyasi-
3yI0Tb Oro, 0O3HaK, Yy TOMY YMCTi i 06’eKTUBHUX. O6’€KTUBHI O3HAKH
KOXHOTO 3JI0YMHY XapaKTEPU3YIOTh MisiHHA (Lisi a60 Oe3[isbHICTD),
3aMONisIHY JITHHSAM IIKOMY i Ti 30BHIlLIHi YMOBH, B IKMX PO3BUBAETh-
Cq CycHibHO HeOe3neyHe MOCATaHHS.

O0’eKTUBHA CTOPOHA KOHKPETHOTO CKJany 37MOYMHY MICTUTh y
co0i MeBHi BCTAHOBJIEHI 3aKOHOM O3HaKH, IO OMUCYIOTh 00’€KTUBHY
CTOPOHY 3JI0Y4MHY, TOOTO BUCTYMAE B SIKOCTi NOHSATTS PO OO €KTUBHY
CTOPOHY 3JIOYMHY IEBHOIO BHUAY i, IK YCSIKE MOHSATTS, HE HOBHICTIO,
a Julle B OCHOBHMX pHcax BimoOGpaxae OMMCYyBaHi iM sIBHLLA.

O6’eKTUBHA CTOPOHA CKJIaNy 3JI0YMHY — II€ CYKYMHICTb BCTAHOB-
JIEHUX KPUMIHAJIBHUM 3aKOHOM O3HakK 3JI0YMHY, 1LI0 XapaKTEePU3YIOTh
30BHIIIHIN MPOLIEC 3IOYUHHOIO MOCATaHHS.

Ilpu BuUSBJIEHHI 3JI0YMHY, HacaMiepelX, BCTaHOBJIOIOTHCA i1Oro
00’eKTUBHI O3HAaKW: KOHKPETHHUH aKT MOBEIiHKU CyO’€KTa Yy BHI-
nsai mili abo 6e3misiIbHOCTI, AKUI 3aBXIM BYMUHSIETBCS B HMEBHil
00’eKTUBHIl 00CTaHOBII, V meBHOMY Micui i uaci. Ileil akT mo-
BeIiHKU 3aBXIM BiIOYyBA€EThCS BIANOBIXHUM CIOCOOOM, HaIlpUKIIaj,
KpajiXka 3 06’€KTUBHOI CTOPDOHM BHUPAXAETbCI B TAEMHOMY BHKpa-
JeHHi MailHa, rpabiX — y BiIKpUTOMY BUKpaXe€HHi Takoro MamiHa.
3J04MH TATHE TIEBHI CYCHiNIbHO Hebe3meuHi Hacmigkyd, TOMy LIO B
pe3ynETaTi HOro BYMHEHHSI HAHOCUTLCS iCTOTHA IIKOAA CYCNiIbHUM
BiZlHOCHMHAaM, OXOPOHIOBaHMM KPUMiHAalbHUM 3aKOHOM (HampuKJIan,
BOMBCTBO CBOIM HAaCIiIKOM Ma€ CMepTh JionuHHU). [1pudoMy HisiHHS
(zist abo Ge3nisibHiCTh) MepebyBae B MPUYMHHOMY 3B’SI3KY i3 CyC-
minbHO HebesneyHUMM Haciinkamu. Ili o3HakKM BIacTUBi BCAKOMY
3JJOYMHY SIK SBHIILY pealbHOI HificHOCTI. be3d HUX 03HAK 3JMOYMHY
OyTH He MOXe.
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B 06’eXTMBHHMX O3HaKax 3HaXOOATh CBOE BUDaXeHHS K (ak-
THYHi, TaK i CoLiajbHi BJIACTUBOCTI 3JI0YMHY, HacaMIepen HOro
cycninbHa HebGeaneka. OO €KTUBHI O3HaKM, SKi BIACTUBI BCIM 3J10-
4HaM, BUBYAIOThCS 3arajibHOIO YaCTMHOIO KPUMiHANBHOTO NpaBa,
a iHavBigyasbHi O3HAKM KOHKPETHUX 3JIOYMHIB, HalpUKJal OaH-
AUTHU3MY, LIaxXpaicTBa, XyJdiraHcTBa, po3riasgaloteca B OcobauBili
YaCTHHI.

BuknajgeHe 003BoJsisle€ 3pOOUTHM BUCHOBOK, LIO 00’€KTUBHA CTO-
pOHA 3JI0YMHY —. LIe 30BHILIIHSI CTOPOHA 3JIOYMHY, SIKA XapaKTepH-
3YETHCA CYCHiNbHO HEGE3NEUYHUM NiTHHAM (Hicio abo 6e3isnbHICTIO),
CyCHiNbHO HeGe3NneYHUMHU HaciZKaMH, MPUYMHHUM 3B’SI3KOM MiX
HOiTHHAM i CyCHiIBPHO HeOE3NEeYHUMH HACTiIKaMH, MiCLIEM, 4acoM,
00CTaHOBKOIO, CITOCOOOM, a TaKOX 3aC00aMU BUMHEHHS 3JI0YMHY.

Yci o3HakM 00’€KTUBHOI CTOPOHM 3NI0MMHY 3 TOIMSLY HA iX OIMC
(3axkpinneHHs) y aucno3uuiax crareit Ocobausoi yactuau KK mMox-
Ha MiIpO3AiIUTH Ha OBi Ipynu: oGOB’I3k0Bi (HeoOXigHi) i dakynn-
TAaTUBHI.

Ho 0DOB’A3KOBUX O3HAK HANEXWUTh HigHHA y dopMi mil abo 6e3-
HisnbHOCTI. JIiSTHHS 3aBXIW BKa3YeThCS B IMCNO3MLIi ctatTi Ocobau-
Boi yacTMHU KK abo BurumBae 3 ii 3MmicTy i, TaKMM YHUHOM, BUCTY-
nac 060B’SI3KOBOIO O3HAKOIO 06’€KTUBHOI CTOPOHM CKJany 3/OYMHY.
ToMy BCTaHOBNIEHHS O3HAK TaKOro HissHHA (xii a6o Ge3misnbpHOCTI) €
00OB’SI3KOBUM MO KOXHiil KpUMiHajbHil CIIpasi.

Ho dbaxynpTaTUBHMX O3HAK 0G’€KTUBHOI CTOPOHH CKJIALy 3/I04MHY
BiIHOCSATBCS: CyCHiIbHO HeOe3MeyHi HACHIKH, MPUYUHHUN 3B’SI30K
MiX HisIHHSIM i CyCHiipHO HeOe3neYHUMHU HACTigKaMM, Miclle, yac,
0OCTaHOBKa, crnocid i 3acobu BUMHEHHS 3m04uHY. 1li 03HakM xoua
(hakTUYHO BJIACTUBI 3MOUUMHY SIK SIBMILY peaibHOI MIHCHOCTI, ajie He
3aBXIW BKa3yIOThCSA B 3aKOHI SIK O3HAaKUM KOHKPETHOIO CKIafy 3710-
yuHy. Tak, gucno3ulii cKiaxy XymiraHcTBa He MICTSTh BKa3iBOK Ha
KOHKPETHIi CyCHiJIbHO HeOe3Me4yHi HaclHiaKH, 9Ki Heob6xigHo 6yio 6
BCTAHOBJIIOBAaTHU MpPY BUPIUIEHHI MUTAHHSA PO MPUTATHEHHS OCOOH
IO KpUMiHaNbHOI BignmosinansHocTi. He 3aBxnu B crarrax OcobauBoi
yactuHU KK BKazyioTbcs crocid, Miclie, yac, 00CTaHOBKA BUMHEHHS
30unHy. OTXeE, JaHi 03HAKU OO €EKTUBHOI CTOPOHU CKIIANy 370YMHU
€ He ODOB’SI3KOBUMM, a (paKyAbTATUBHUMM.

Y BUMAIKy, SIKIIO CYCHUTBHO HeGe3rneyHi Hachiaku, Micle, 4ac,
crocid, o6cTaHoBKa i 3acCO0U BYMHEHHS 3JI0YMHY IIPSIMO 3a3HA4yeHi B
aucno3utii crarti OcobnuBoi yactuuu KK abo BuminBaiors 3 1i 3Mic-
Ty, TO BOHM HaOyBalOTh 3HAYEHHS OOOB’SI3KOBUX O3HAK OO €KTUBHOI
CTOPOHH CKJIaNy 3JIOYMHY i iX BCTAHOBJEHHS B TAKOMY BMIAIKy €
000B’SI3KOBUM.
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O6’€eKTUBHA CTOPOHA € CJIEMEHTOM CKJIaay 3JIOYHMHY M BXONUTDH y
MigcTaBy KpUMiHanbHOI BinmosimanpHocTi. ToMy ocoba Moxe OyTu
MPUTATHYTa A0 KPHUMiHAIbHOI BiAMOBiNAJIBHOCTI TUIBKMU TOHi, KOJH
y BUMHEHOMY HEIO JiiHHi BCTAaHOBJIEHI BCi 03HAKM 06 €KTUBHOI CTO-
POHU cKJany 3mouuHy. O3HaKH 00’€KTUBHOI CTOPOHH 0araTto B YOMY
BHU3HAYAIOTh CYCITUIbHY HeOe3MneKy 3JI0YMHY. XapakTep HisiHHs, croci6
Ooro BUMHEHHs, Miclie, yac, 0OCTaHOBKA BYMHEHHS 3JIOYHUHY, TSIXK-
KiCTh CYCILIPHO HEOE3NeUHUX HACNIAKIB, SIKi HacTalH, € HalGinbua
BAXJIMBUMHU TMOKA3HUKAMU CYCIIbHOI Hebe3lmeKH SK COMiaJbHOI
BJIACTUBOCTI 3TOYMHY. Y 3B’S3KYy i3 1IUM 00’€KTUBHI O3HAKM HiTHHSA
BPaXOBYIOThCSI, HACAMIIEPEN, NMPU BUPIlIEHHi MUTaHHsI NMPO KPUMi-
Hati3alilo TUX 260 iHMMX AisHb, TOOTO BU3HAHHI IX 3JIOYMHHUMH
i1 xapaHUMM caMuM 3akoHonaBlieM. OO’€XTHBHA CTOPOHA BaXJIMBa
IUI TIPABWIBHOI KBasti(ikalii 3j104nuHy. AHasli3 00’€KTUBHOI CTOPOHHU
A€ MOXJIUBICTh BCTAHOBIIOBATU iHII €JEMEHTH W O3HAKU CKiaay
3JIOUMHY. 00’€KT, IKOMY HAaHOCHUTHCS IIKOJA JaHUM 3JI0Y4MHOM, BUHY,
MOTHB, 1IiJIb 3JIOUMHY, AKi HE 3aBXI1 BKa3ylOThCS B AUCMO3ULISAX CTa-
teit OcobnuBoi yactiHu KK, i, TakuM YMHOM, NMpaBUIbHO KBaligi-
KyBaTH 3y10uMH. O6G’€KTHBHA CTOPOHA MA€ BaXJIMBE 3HAYEHHS MJISt
pO3MeXyBaHHSA 3JI0YMHIB, @ TAKOX BiMEXYBaHHS 3JOUYMHHUX MisHb
Bim HeanounHHMX. Tak, Kpandixka, rpabix, po36iit (CyMiXHi 3710YUHH)
Pi3HATBCSA MiX COBOI0 32 CIIOCOOOM BUMHEHHS 3/104MHY. BpaxyBaHHA
O3HAaK 00’€KTUBHOI CTOPOHU AO3BOJISIE CyAy B KOXHOMY KOHKPETHO-
My BHUMAAKy MpaBUJIBHO BU3HAYMTH XapaKTep i CTYMiHb CYCHiJIbHOI
HebOe3neKy BUMHEHOTO 3JI0YMHY # BiIIMOBIAHO OO LibOTO MPU3HAYMUTH
MOKapaHHs, CITIBPO3MipHE BYMHEHOMY.

KpuMiHaibHe MpaBo pPO3yMi€ MiA HNiSIHHSIM CYCHiIbHO HeGe3-
NeyHy ¥ MpOTUIPABHY il abo Ge3nisibHicTh MoauHU. [issHHA €
000B’SI3KOBOIO 03HAKOK KOXHOTO CKJIaay 3JIOYHUHY.

TepMiH «IisiHHS» BXHBaeTbcs B KpuMiHanbHOMY KOAEKCi, Teopii i
CYIOBill MpakTHlii y moABiiiHoMy 3HaueHHi. I1o-nepie, 3a goromorolo
LbOr0 TEPMiHA BHU3HAYAETHCS TMOHSTTS 3JI0YMHY, SIKUM, TAKUM YMHOM,
OXOIUTIOE BCi O3HaKH, BJIACTUBI 3JIOYMHY, TOOTO BXMUBAETHCS SIK CHU-
HOHIM TepMiHa «3JI0YHUH»; MO-APYTe, TEPMiH «HiSIHHS» 3aCTOCOBYETh~
cs TUIbKM IUTSL XapaKTepUCTUKU O HIE] 3 O3HAK O00’€KTUBHOI CTOPOHM,
TOOTO 1ii a60 6e3nisnbHocTi. IIpM aHaisi i€l 03HakH ckiaay 3JI0OYUMHY
MOBa [TOBUHHA WTU caMe MpO ApYyre 3HAY€HHs TEPMiHa «TistHHS».

KK BCTaHOBIIOE, IO KPUMiHANBHIM BIAMOBiAaNbHOCTI U IMOKa-
paHHIO ITUIATa€ TIIBKU 0co0a, BU3HaHAa BUHHOIO Y BUMHEHHI 3JI0YH-
HY, TOGTO K& YMUCHO ab0 3 HEOOEPEeXHOCTi BUMHIIA NepenbayeHe
KpHMiHaJIbBHMM 3aKOHOM CYCHIBHO HeGesrneuyHe AissHHA. PopMaMu
BUpAXEHHsS TAKOTO MiSTHHS € i abo Oe3isnbHICTb.
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IoHATTS «MiTHHSA» BU3HAYAETHCA TAKOW CYKYITHICTIO O3HAK: [TisH-
115 NOBUHHE OYTU CYCHiNbHO HeGe3NEeYHUM i MPOTUNIPABHUM, KOHK-
PETHUM, CBIIOMMM i BOJIBOBUM aKTOM IIOBEIiHKU JIIOAWHU.

CycninpHa HeGe3neKa sSIK O3HaKa MisiHHA TONATaE B TOMY, 11O LisiH-
HH MOXE MOcATaTU, HallpUKJIal, Ha HalioOHaJbHY Oe3meKky YKpaiHu,
OCODHCTICTh, BITHOCUHU BJIACHOCTI, TOOTO 3aBHaBaTH iCTOTHOI IIKOIU
CyCHiJBHUM BiIHOCHMHaM, OXOPOHIOBAHUM KPUMIHAJIbHUM 3aKOHOM,
abo CTBOPIOBATU peaibHy 3arpo3y 3aNOmisHHA Takol mkoau. Cychiib-
Ha Hebe3Ieka OpraHiyHo BiacTHBa JissHHIO. Jlisg abo Ge3misibHicTh, sKa
He HAaHOCHUTb IIKOAU O0’€KTY KPUMiHTBHO-TIPABOBOI OXOPOHH abo HE
CTBOPIOE 3arpO3Y HAaHECEHHS TaKoOl LIKOAMW, HE MOXE PO3IIAHATUCS K
3JI0YMH, TOMy IO BOHa I0306aBJiEHA TaKoi BIACTHBOCTI, K CyCILIbHA
Hebe3neka. MatepiaibHa 03HaKa 3JI0YMHY — CYCIUIbHA HeGe3neka —
MPOSBISIETCA HAacaMIlepel y HisTHHi, KOHKDETHOMY aKTi NOBEIiHKHU
ocobu. Y To# xe 4ac xapakTep Ail abo 6e3misuIbHOCTI, cnoci6 i 3aco-
61, 3a JOTIOMOrO10 SIKMX 3MiNCHIOEThCH MOCATaHHS, 3HAYHOIO MipOIo
BH3HAYAIOTh XapakTep i CTyNiHb CYCNIUTBHOI HEOE3MEKU 3I0YUHY.

[IpoTunpaBHicTe K 03HaKa HiSHHSA O3HA4Ya€, 11O 3I0YUHOM BH-
3HAETHCA TIIbKKM TE HiHHS, K€ caM€ B TaKiil AKOCTi nepenbadyeHe
KpUMiHaJIbHUM 3aKOHOM. LIS HassBHOCTI 0G’€KTUBHOI CTOPOHH 3710-
YUHY HeoOXimHO, 1100 nisHHA (mig abo Ge3misbHICTh) Oya0 3a3Hade-
HO B JUCNO3uUil onHiel 3i crareit OcobnmuBoi yactunn KK. O3Haka
MIDOTUIIPABHOCTI O3HA4a€, IO MiSTHHS 3aBXAM MOPYIUYE IEBHY HOPMY
KPUMiHaJIbHOTO 3aKOHY.

HisiHHS 3aBXIU Ma€e KOHKPETHUt xapakTep. BoHO sBasie co6oio
KOHKPETHUH aKT NMOBEHIHKU JIIOAWHM, AKUH BinOyBaeThCs B NEBHIN
obcTaHOBLI, Micli # 4aci i 3aBXAM NpPOSBISEThCI B KOHKPETHIM il
abo OesnisnbHocTi. TinbKi 30BHI BHpaXXeHa aKTUBHICTh JIOOUHHU, ii
BYMHKHU Y (POpPMi KOHKpPETHOI Ail a0 6e3MisIbHOCTI MOXYTh OYTH
00’eKTOM NPaBOBOi OUiHKH. JlyMKU, HaMipu, TIEpEKOHAHHS, MODPAJb-
HO-TICUXOJIOTiYHi SKOCTi JIOAMHU, IKUMU O HEraTUBHUMH BOHU HE
Oynu, He MOXYTh PO3IJSiNATUCS SK MiSTHHS W, BUXOAMUTh, HE MOXYThb
OyTH 3JIOYHMHOM.

HisHHA — Le cBiIOMWI aKT MOBENIHKW JIOAUHU, KUH 3aBX-
AW € CIiICTBOM Mi3HABAJIbHOI HisUIBHOCTI, BIZOUTTAM y cBimoMocTi
06’€KTUBHOTO CBiTy. TOMy He € IiTHHAM y KPUMiHaJIbHO-IIPABOBOMY
PO3YMiHHi Taki pyXu Tila, fIKi HE KOHTPOJIOKOTHCA CBiIOMICTIO, Ha-
BiTh SIKOM HaCHiIKHM TaKUX pyXiB OYIM 6 CYCHIIBHO HEOE3MEYHUMM.
Hanpuknan, nii, BynHeHi ocobaMu, SKi CTpaXIaioTh ICUXIIHOIO XBO-
poboI0 i € HEOCYTHUMHU, HE KOHTPOJIOIOThCA IXHBOIO CBimoMicTio i,
BiIMOBiIHO, HE MOXYTh YTBOPIOBATH Mi10 a60 6e3MiIbHICTD ¥ KpUMi-
HaJIbHO-TIPABOBOMY DO3YMiHHi.
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CycrinpHO Hebe3neyHe MisTHHSI, K€ BXOAUTb B 00’€KTUBHY CTOPO-
Hy CKJIally 3/04MHY, IIOBMHHE GyTH BOJBOBHM, TOGTO MPOSBOM BOJI
ocoOu. JisiHHS, y AXOMY HeMa€ IpOosBYy BOJi, BUMHEHE, HAIIPUKIAL,
BHACTIIOK HemepebGopHOoi cunu, (hisMyHOro MpUMycy # iH., HE MOXe
YTBOPIOBATH OG’€KTUBHY CTOPOHY CKIaiay 3/I0YMHY.

Jlis — HA akTUBHA, CBiIOMa, CYCIIiIbHO Hebe3leuHa, IpOTHU-
mpaBHa noBediHKa cy6’exta. BoHa € HailmoiMpeHiuow ¢HopmMoIo
CyCIiNbHO Hebe3lneyHoro AisHHs. ENeMeHTapHOIO ONMHUNEIO Ail €
pyx Tina. Jlis MOXe BMpaxaTucsl B OZHOMY (OZMHUYHOMY) pyci abo
B iXHili MHOXMHHOCTi. Pyxy Tijia yTBOPIOIOTH Hil0 B KpHMiHaJlbHO-
MIPaBOBOMY PO3yMiHHi, KOJIM BOHH KOHTPONIOIOTHCA CBIiIOMICTIO W
HAIpap/IsSIOTLCS BOJEID OCOOM Ha TIEBHMUN OO’€KT. 3BillCHM BMILINBAE,
1[0 MMMOBiNbHI (Hanpuxian, pedaexTopHi) pyXoBi akTH, sKi BiIOy-
BAIOThCS 1032 KOHTPOJEM CBiIOMOCTI i HE BMPaXaloTbh BOJIO 0COOH,
HE MOXYThb YTBOPIOBaTH Jil0 K O3HAKy 00’€KTUBHOI CTOPOHH 3J104U-
Hy, HAIIPUMKJIAA, PYXH Tila, SKUMU HAHECEHA HIKOXA OXOPOHIOBAHOMY
3aKOHOM OJIary, SKIO BOHM BUKJMKaHi peakii€lo opraHizmy Ha Oilb
Bill ypaXXeHHSI CTPYMOM, BOTHEM i iH.

3 ¢iznyHOI CTOPOHM Iisl MOXe OYyTH IPOCTOoI0 i cknamgHolo. TTpocTi
nii MicTaTh y cO6i OquHMYHI (eleMeHTapHi) aKTH MOBEMIHKHU JI0AM-
Hu. CxiamHi il XapaxTepU3ylTbhCs YCKIaAHeHOo cTpykrypom. Ce-
pel HMX MOXHa BUALTUTH Ti, IKi CKJIaJAIOThCS 3 JAEKIMbKOX aKTiB 110-
BEHiHKHU, KOXHUH 3 IKMX MOXe OyTH BU3HAHMH Y SIKOCTi CaMOCTiiHOI
nii. Hanpuxian, y cxiagi rpabexy BKa3yeThCsl Ha BIIKpUTE BUKpa-
JOeHHS MaiiHa, TIOeJHaHe 3 HaCHJILCTBOM, sIKe He € HeOe3lIeUHUM I
XUTTS ab0 3M0poB’s notepminoro. TyT MawoTh Miciie nBi Aii — rpabix
i HaCWIBCTBO, KOXHE 3 SIKMX, SKIO PO3IJsJaTH iXx i30JbOBaHO, YT-
BOPIOE CaMOCTIMHI 3JI0YMHHI i, nependayesi OKPEMUMU CTATTAMHU
KK. VY 3a3HaueHOMY BMIIQAKy OXHA [if BUCTYIAE SIK CIOCIO BYMHEH-
He iHoi. BoHu nepebyBaroTh y HEPO3PUBHOMY 3B’S3KY i opraHiu-
Hill €DHOCTI 1 Y CYKYyIHOCTI yTBOPIOIOTh CKJIANHY Hil0, AKa # 3aBHA€
HIKOAM 06’€KTy (AK OCHOBHOMY, TaK i onarkoBoMy). CKIagHuMU € i
IBOAKTHi Aii, Hanpuknaa, mpuadaHHd abo 30yT MaliHa 3aBiIOMO 310-
6YTOTO 3JOYMHHUM LUTAXOM. {0 CKIamHUX BIIHOCSATH, 30KpeMa, i Iil
B TaK 3BaHUX TPUBAIOYMX 3JI0YMHAX, KOJIU 3JIOYMH, MMOYaBUINCH Ol-
HUM 3 aKTiB MOBELiHKM (AKTHBHOIO [i€l0), MOTIM MPOLOBXYE BilOy-
BaTUCS MPOTATOM IIEBHOTO 4Yacy, HalpUKial, HE3aKOHHE 30epiraHHs
BOTHENaJIbHOI 36poi. Y IedKkMX BMIagKaX CKJIaaHi Aii cKianaloThCs i3
LiJIOTO KOMIUIEKCY BYMHKIB, ITOB’SI3aHUX OOUH 3 oaHuM. lle, Harpu-
KJIafl, BTATHEHHS] HENOBHOMITHIX y 3JIOYMHHY TiSTBHICTB i iH.

3ajexXHO BiJ xapakTepy BIUTMBY Ha O0’€KT 3JI0YMHY Aii MOXHa
Migpo3AinuTu Ha ¢isuuni # indopmauiitni. Pisnyni (abo enepre-
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IToHATTA «MiTHHA» BU3HAYAETHCH TAKOK CYKYITHICTIO O3HAK: TisH-
HS TIOBMHHE OYyTH CYCIIUIBHO HEGE3NEYHHMM i IMPOTUIIPABHHUM, KOHK-
PETHHMM, CBiIOMHM i BOJIBOBMM aKTOM IIOBEIiHKH JIOAWHH.

CycninpHa Hebe3lneka K O3HaKa MiSHHA MOJISTaE B TOMY, IO JisiH~
HS MOXeE IMOCATraTH, HallpUKJIaJ, Ha HauiOHaJNbHY Oe3IeKky YKpaiHu,
OCODHUCTICTh, BITHOCHHM BIACHOCTI, TOOTO 3aBIaBaTH iCTOTHOI IIKOIM
CYCHiJIBHMM BiITHOCHMHAaM, OXOPOHIOBAHHUM KDHUMIiHAJIbHHUM 3aKOHOM,
abo CTBOPIOBAaTH peaibHy 3arposy 3aromisHHA Takoi mkoau. CycIiinb-
Ha HebealleKa OpraHivHo BJIacTHBa AisiHHIO. [ig ab0 Ge3misIbHICTb, dKa
HE HAHOCUTb IKOAM 00’€KTY KPUMiHAIBHO-TIPABOBOI OXOPDOHM abo He
CTBOPIOE 3aIPO3U HAHECEHHS TAaKOi IIKOAM, HE MOXE PO3MISLIATHCS K
3JIOYMH, TOMY ILO BOHA MO30aBjieHa TaKOi BIacTHBOCTI, IK CYCIIUIbHA
HeOesneka. MarepianbHa O3HaKa 3JI04MHY — CYCIIUIbHA HeOe3reka —
MPOABJIAETLCS HACAMIIEPER Y AisIHHI, KOHKPETHOMY aKTi ITOBENiHKU
ocobu. Y Toif xe yac xapakTep il abo Ge3misIbHOCTI, CIIoci6 i 3aco-
6M, 3a IOTIOMOTOIO SIKMX 3AiMCHIOETbCS MOCATaHHA, 3HAYHOIO Mipoio
BU3HAYAIOTh XapaKTep i CTYMiHb CYCHINIBHOI HeOE3MEKH 3I0YHHY.

IlpoTHIIpaBHiCTh SIK O3HAKa MiSHHS 03HAYa€, IO 3JIOYMHOM BH-
3HAETbCS TUIBKU Te AisIHHS, SKe caMe B Takill AKOCTi nepeabauyeHe
KpPUMiHaJIbHUM 3aKOHOM. 711 HagBHOCTI 06’E€KTMBHOI CTOPOHH 37I0-
YUHY HEOOXiXHO, 1100 misTHHS (His a60 Ge3misyIbHICTB) 6YJIO 3a3Hade-
HO B AUCTIO3ULii onHi€l 3i crareit OcoonuBol yactuHu KK. OzHaka
TIPOTUIIPABHOCTI O3HAYa€, IO AISTHHS 3aBXIM IOPYIIYE TIEBHY HOPMY
KPUMiIHAJIBHOTO 3aKOHY.

HisiHHS 3aBXOU Ma€ KOHKPETHHI XapakTep. BoHO siBisie co6olo
KOHKPETHUM aKT MOBEAiHKU JIIOANUHHU, IKUi BiIOYyBacTbCcs B IEBHil
o6craHOBL, Micli § 4aci i 3aBXIM TIpOSBISETHCA B KOHKDETHil il
abo 6es3pmisnbHOCTI. TiIbKU 30BHI BHpaXeHa aKTUBHICTb JIIOAMHH, ii
BUMHKH y HOpMi KOHKpETHOI Hii a60 Ge3mistnbHOCTI MOXYTh OyTH
00’€KTOM MNpaBOBOi OLiHKH. JIyMKH, HaMipH, TIepeKOHAHHSI, MOPaJib-
HO-TICUXOJIOTIYHi SKOCTi JIOAUHHU, IKUMHM 6 HEraTUBHUMH BOHM HE
OyJIM, HE MOXYTb DO3IJISINATUCS SIK MiSTHHA U, BUXOOMTH, HE MOXYTb
OyTH 3JIOYHMHOM.

HigHHA — 1e CBiIOMMI: akT MOBENiHKU JIONHMHM, SKHH 3aBX-
I € CIIACTBOM Ii3HABaJbHOI MisUIBHOCTI, BiIGMTTAM y CBimoMocTi
00’€KTUBHOTO CBiTy. TOMYy He € MiSIHHSAM Y KpUMiHAILHO-TIPaBOBOMY
pO3yMiHHi TaKi pyxu Tila, fKi He KOHTPOJIOIOTHCS CBiIOMICTIO, Ha-
BiThb AKOM HAaCJIiIKHU TaKUX PYXiB OyJIM 6 CYCIIUIBHO HeOE3TIEYHHUMU.
Hanpuxoran, nii, BYMHEHi oco6aMu, SKi CTPaXJal0Th TICUXiYHOIO XBO-
pobo10 i € HEOCYIHMMH, He KOHTPOJIOIOTECA IXHBOIO CBimOMICTIO i,
BiAIIOBiIHO, HE MOXYTb YTBOPIOBATHU Iil0 a60 Ge3MisUIbHICTL Y KPUMi-
HaJIbHO-TIPaBOBOMY PO3yMIiHHi.
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CycrisibHO HebGe3levyHe TisTHHS, IKe BXOOUTb B 00’€KTUBHY CTOPO-
HY CKJIady 3TOYMHY, TOBMHHE GYTH BOJIHOBHM, TOOTO MPOABOM BOJI
ocobu. JisiHHA, Y AKOMY HEMa€ TMpOosBY BOJIi, BYNHEHE, HANIPUKIAL,
BHACNIIOK HerepebopHoi cuir, Gbi3sMyHOTro NMpUMYCy # iH., He MOXe
yTBOPIOBAaTH 06’€KTUBHY CTODOHY CKJIady 3JI0YHUHY.

Hlis — 19 akTMBHA, CBiZoMa, CycminbHO HebesmedyHa, MPOTH-
npaBHa NOBefiHKa Cy6’ekra. BoHa € HaiimommnpeHimow ¢opmolo
cycrnitbHO HebesneyHoro AisiHHS. EjneMeHTapHOIO OAMHHUICIO Ail €
pyx Tina. Jis MoXe BHpaxarucs B OXHOMy (OIMHMYHOMY) pyci abo
B IXHifl MHOXHHHOCTi. PyXu Tija yTBODIOIOTH Iil0 B KPUMiHaJIbHO-
[IPAaBOBOMY PO3YMiHHi, KOJ¥ BOHM KOHTPOJIOIOTHCS CBiIOMICTIO i
HaTpaBISI0ThCA BOJEI OCOOM Ha MEeBHUI 00’€KT. 3BiICH BHUILIUBAE,
110 MUMOBUTBHI (Hampukian, pedIeKTOpHI) PYXOBi akTH, siKi Biaby-
BAIOThCS 11032 KOHTPOJEM CBiAOMOCTI i He BMpaXaloTh BOJIKO OCOOH,
HE MOXYTb YTBODIOBATH IO K O3HAKy 00’€KTUBHOI CTODOHH 3JI0YHU-
Hy, HATIPUKJI4J, PYXM TUIa, SKUMU HaHeCeHa 1IKOAAd OXOPOHIOBAHOMY
3aKOHOM O6J1ary, KIIIO BOHM BUKJIMKAaHI peakili€lo opraHiamy Ha Oiib
Bill ypaXXeHHs CTPYMOM, BOTHEM i iH.

3 ¢i3U4HOI CTOPOHH Aig MoXe OyTH TPocTolo i ckianHoro. IlpocTi
Iii MicTATb v cOOi OOMHUYHI (eJleMeHTapHi) aKTHU ITOBEAiHKH JIOAU-
uu. CxinamHi mil XapaKTepH3yThCa YCKIAOHEHOI CTpykTypolo. Ce-
pel HUX MOXHAa BUAUIMTH Ti, SIKi CKJIAJaIOThCs 3 AEKiTbKOX aKTiB IMO-
BeIiHKH, KOXHHUM 3 9KMX MoxXe OyTH BU3HAHMIi y AIKOCTi caMOCTiliHOI
nii. Hampuknan, y ckiuani rpabexy BKa3yeTbCsl Ha BiIKpUTE BHKpPa-
IeHHS MaifHa, nocaHaHe 3 HACWIbCTBOM, SIKE He € HeGe3neuHnM s
XUTTs abo 3m0poB’s morepninoro. TyT MaioTh Micue ABi aii — rpabix
i HACWJIBCTBO, KOXHE 3 AKHUX, AKIIO PO3INSAaTH ix i30J1b0BaHO, YT-
BODIOE CAMOCTIiHI 3J109MHHI Aii, mependauyeHi OKPEMHUMH CTATTSIMHU
KK. V 3a3HaueHOMY BUIIQAKy OIHa Iis BHCTYTAE SIK CIOCIO BUMHECH-
Hs iHuoi. BoHM mepebyBaloTh Y HEPO3PHBHOMY 3B’S3KY K OpraHiu-
Hill €HOCTI i y CYKyIIHOCTI yTBOPIOIOTH CKJIaJHY [0, AKa i 3aBIa€
IKOIU 06’€XTy (SIK OCHOBHOMY, TaK i AoaaTKoBoMy). CKIalHUMMU € #
IBOAKTHI Aii, HapUKianL, npuabaHHs abo 30yT MaiiHa 3aBiIOMO 310-
GyTOro 3MOYMHHMM HUIAXOM. J{0 CKIamHMX BiIHOCSATb, 30KpeMa, i mii
B TaK 3BaHUX TPUBAIOUHX 3JI0OYMHAX, KOJU 3JOYMUH, IMOYABIIMCH Ol-
HHMM 3 aKTiB MMOBeAIHKM (aKTUBHOIO Hi€l0), MOTIM MMPOAOBXYE Biaby-
BaTHC TPOTATOM IIEBHOrO 4acy, HanpHKial, He3aKOHHe 30epiraHHs
BOTHEeMaTbHOI 36poi. Y nesdKuX BUIanKaX CKIaaHi ail ckianaloTsed i3
L[JIOTO KOMIUIEXCY BUMHKIB, MOB’3aHUX ONMH 3 onHMM. Lle, HanpH-
KJIal, BTATHEHHS] HETIOBHOMITHIX y 3JOYMHHY HiSNIBHICTD i 1H.

3ajexHO Bin XapaxTepy BILIMBY Ha OG’€KT 3JI04MHY Ail MOXHA
MiApO3AimUTH Ha GisnuHi ¥ iHdbopmauiiini. PisnunHi (abo eHepre-
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TUYHi) [il MONATalOTh Y 3aCTOCYBaHHI MYCKyJIbHOI, (i3UYHOI cHim
AUIsl BYNHEHHSI 3JI0YMHHOTO IOCATaHHS (BUKpaleHHs, BOMBCTBO, Ha-
HECCHHsI TUIECHHMX YIIKOIDKEHb i iH.), 3aBXIM CIPAMOBaHi Ha 3MiHy
30BHILIHBOI, Pi3MYHOI cepH NMpeameTiB MarepianbHOro cpiTy. IH-
¢dopmauiitHi oil monAraoTs y nepenavi ingopMauii iHIIMM ocobam
i 3aBXIM BUPaXalOThCSI B CJOBeCHiN (BepbasibHiil) dopMi, a TaKOX
y AKMX-HeOynb iHLINX ifX, AKi HecyTh iHGOpMAalilo: 3HAYEHHEBUX
XecTax (KOHKJIIONEHTHi nii), BUpasHux pyxax (Mimika, xecTu). 3a
JnomnoMorow ingopMaliiHUX Aii BiIOYBAIOTBCA Taki 3J0YMHH, SK
IOorpo3a BOMBCTBOM i iH.

[ XxapakKTepUCTUKU 3JIOYMHHOI il BETMKE 3HAYEHHS MAa€ CIIocio
BUYMHEHHS 3JI09MHY, 1O ABJIsS€ COO0I0 CYKYITHICTDh (CHCTEMY) MPUHO-
MiB i MeTOiB, sIKi BUKOPUCTOBYIOTBCS DM BYMHEHHI 3104uHy. Lli
crocobu pisHi. HaiiyacTimme 3ycTpivarorhes: (hi3MYHe HACWIIBCTBO,
IICHXiYHE HACHJIBCTBO (TIOrpo3a HaCHJIBCTBOM), OOMaH, 3JIOBXUBAH-
Hsl A0BipO10, OCOOJIMBO XOPCTOKMIA CIIOCiO, 3aralbHOHEGE3NeYHHIA
croci6 i iH. Yci BOHM 3HaYHOIO Mipol0 BM3HaYarTh GOpMY i 3MicT
[aHoI [ii, T iIHTeHCUBHICTh i LUKIIUTUBICTb.

HesKi 3M109UHN MOXYTh GYyTM BYMHEH] JIMILIE TTIEBHUM CIIOCOGOM.
Y TakoMy BMIaKy croci6 BKasyeTbhCs B 3aKOHi K KOHCTHTYTHBHA
O3HaKa CKJIajxy 3JI0YMHY, HAIIPUKIIal, TAEMHE BHMKpAaIcHHS MailHa SK
Croci6 Kpamikku. B iHIIMX BUMagKax 37104MH MOXe OYTH BUMHEHUR
Pi3HMMH crioco6aMH, HAaIIPUKIIAN, YMUCHE BOMBCTBO MOXE OYTH BYM-
HEHE AK LUIAIXOM HAaHECEHHS YIIKOMIXEHb KOJIOYHM abo pPiKyYUM
MPEAMETOM, TaK i OTPYEHHSIM OTPYHHMMHU DPEYOBUHAMM. Y 3B’A3Ky i3
UMM 3aKOHOJIaBellb HE BKa3ye Ha MEBHMI CIIOCIO BYMHEHHS 3JI0YMHY
AK Ha O0OB’SI3KOBY O3HaKy CKJaoy 3J0YMHY.

A7 Ginbll yCNinIHQro BYMHEHHS 3/I0YMHIB BMHHI HEPIIKO BHKO-
PHCTOBYIOTH Pi3Hi 3aCO0M BYMHEHHS 3/I0YMHY. Y LIMX BUIIATKaX BHH-
HWil BUKOPHUCTOBYE 3aKJaieHi B 3aco0ax BUMHEHHS 3JI0YMHY IOMAT-
KOBi MOXJIMBOCTi, IKi MOXYTbh CYTTEBO IIiICHIIOBATH iHTEHCUBHICTD
i Bpaxaroumit edekr Iii, IO CBIIYMTH MPO MiABMILEHY HEOE3MEKY K
nii, TaK i ocobu, 9Kka I BUMHUIA.

be3nisnbHicTh — Lie MacuBHa GopMa MPOSBY MOBEMIHKH JIOAUHH,
LI0 BUPAXAEThCSA B HEBYMHEHHI HEI0 KOHKPETHOI il (1iit), 9Ky BOHa
3000B’s13aHa OyJia i MOIJIa BUMHMTH B JaHUX KOHKPETHHMX YMOBaX.
besnisnbHicTh MonibHa 3 mi€lo 3a CBOIMH COIIATBHUMM i IOpUINY-
HUMM BJIACTMBOCTSIMU 1 BiIPi3HSETHCH BiA Hel JIMIlE 30BHIIIHBOIO,
(}i3MYHOIO CTOPOHOIO — BIICYTHICTIO PyXy Tia cy6’eKTa 3m09uHy. Ha
NPaKTUL 37TOYMHHA OE3MisUTbHICTh 3YCTPIYAEThCA 3HAYHO pidle, HiX
nig. InaxoM Ge3aisibHOCTI BinOyBalOThCA TaKi 3TOYMHM, K 3aiH-
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LIEHHS B Hebes3melll, HeHagaHHSA HOMOMOTH ocobi, mo nepedbyBac B
Hebe3NeyHoMY ISk XUTTS CTaHi, il iH.

O00B’A3KOBOIO YMOBOIO IPUTATHEHHSA OCOOH IO BilNOBiZaIbHOCTI
3a GEe3MiSUTPHICTD € HasiBHICTD Y Hel OG0B’ 43Ky MiSTH NEBHUM YWHOM i
HasBHICTb Y JaHMX KOHKDETHHX YMOBAaX pealbHOI MOXIIMBOCTI HifiTH
B Takuii crioci6. OB60B’SI30K BUMHUTH TIE€BHI Ail (MOBUHHICTh) MOXE
BUIUIMBATY 3 Pi3HUX IIiICTaB: i3 3aKOHY; i3 npodeciiHux abo CiyX-
GoBuX (YHKIIIA; 3 JOroBOPY; 3 POAWHHUX BiHOCHH; 3 IONEPEXHBOI
MOBEIiHKM OCOOM, KONM BOHA CBOIMM HiSIMHA CTBODIOE HeOe3NedHy
06CTaHOBKY AJIA iHIIOI 0cOOM i BHACTIOOK IIbOro 3000B’sI3aHA Ha-
JaTy il KOTIOMOTY.

KpuMiHanbHa BiIlMOBiTaJbHICTh 332 3JIOYMHHY OE3MisIBbHICTbL Ha-
CTyNae TUIBKKM TPH TakKWx ymoBax: 1) Ha ocoby OyB IoKIameHMH
crieliabHUM 0OO0B’S130K BUMHMTH aKTHBHI &ii, sSKMMH Oyno 6 Bix-
BepHEHE HACTaHHs CyCIiIbHO HeGe3NeyHOro Haciiaky; 6) B ocobu
OyJla peajpHa MOXJIMBICTb y HaHili KOHKpETHill cHTyalil BUNHHUTH
BiNITOBiMHI aKTUBHI [ii ¥ 3amo6irT¥ 3amoNisHHIO CYCHiTbHO HEOE3-
MEeYHUX HACTiAKiB.

Hig abo Ge3aisNpHICTh — 1I€ BOJIBOBI BUMHKM JIIOAWHU, IO SIBISI-
10Th cO00I0 McUXOdi3uuHy €IHICTh 30BHILIHBOI (Gi3N4HOI) i BHYT-
pilHbOi (ncuxivyHOi) CTOpiH ii mMOBeXiHKM. BHUXOIMTBH, BOJIBOBUI
3micT aii a6o Oe3misIPHOCTI Ma€ NOCHUTHb BaXJIWBE 3HAYEHHS TIpHU
BHUpILIIEHHi NMUTaHHS MPO HAsSBHICTh TisTHHSA SK O3HAKM 00 €KTMBHOI
CTOPOHM CKJIany 3JIOYUHY.

OnHak 3ycTpivaloThCsl CHUTYallil, KOMM y BUYMHEHiN ocoboro aii abo
Oe3MisNIBHOCTI ii BOJSA HEe IIPOSBISETbCA 1 NCUXxOoi3UMyHa €IHICTH
IisStHHS BiZCyTHs. Y Takux BUIIafKax y 3B’3KY 3 HasIBHICTIO MEBHUX
obcTaBUH BUMHEHe AisiHHS (1isg a6o Ge3misUIbHIiCTh), B IKOMY BilCyT-
Hiil TIPOSIB BOJI CaMOro [Jisiya, BTpada€e CBili KpUMiHaJbHO-TPaBOBUIA
xapakTep. OTXe, TyT BiICyTHE i caMe DisiHHS (#ist ab0 Oe3misIbHICTD)
K 03HaKa 00’€KTUBHOI CTOPOHHU 37104YMHY. Jlo Takux 0oOCTaBUH Ha-
Jexarthb. HellepebOpHa cuia;, HemepeOopHuit GizuyHUN NpuMyc (Ha-
CHIIBCTBO); NICUXiYHMI NPUMYC, KW BiNNOBiZae BUMOIaM KpaiHbOi
HeOoOXiZHOCTI.

HenepebopHa cuia — Iie Haa3BUYaiiHa i HenepeOOpHa B JaHHX
yMoBax o6cTaBuHa. JIxepenoM HenepeOOpHOI CHIM MOXYTb OyTH
SBMILA IIPUPOIM, TEXHIYHI MexaHi3Mu, xBopoOa it in. Ilix Hemepe6op-
HUM Gi3MYHUM IPUMYCOM DPO3YMiIOTh TaKHil IPOTHIPAaBHMHA (i3ma-
HUii BIUVIMB OAHIi€l JIOAMHU Ha iHIIY, AKUHA IIOBHICTIO IPUTHIUYYE BOJIO
TOTO, XTO 3a3HA€ HACUJIBCTBO, BHACHIIOK YOTO BOHA MO30aBlIeHa MOX-
AMBOCTI BUOpaTh GaaHWil BapiaHT TOBEAIHKH i POOWTH Y pe3ynbTaTi
HACWJIBCTBA PYXM TiIA, SKMMH 3aMOil0€ MIKOAY, ab0 XK He poOUTh THX
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Iiif, 9Ki BOHA MOBUHHA OyJ0 3poOMTH B HaHiit cuTyalii. Hcuxivuuit
MpUMYC — Il€¢ BUMOTra 3pOOUTM TEBHi Aii aG0, HaBmaku, He POOUTHU
TUX abo iHmMX mi#, gki B maHii cuTyauil MOBUHHI GyTH 3pO6GJIEHI,
IIiJ TIOrpO30I0 3aCTOCYBaHHA (hi3MYHOTr0 HACWILCTBA, 3aIOLiSHHI Ma-
TepiabHOI 260 MOPATBHOI IIKOAY (LIUISXOM 3aJSIKyBaHHS).

CycninbHa HeGe3meKa 3JI04HMHY IMOJATAE B TOMY, IO AissHHA (Iis
ab0 6e3xisIMBHICTH) MOCATa€ Ha CYCIUIBHI BITHOCMHM, OXOPDOHIOBaHi
KpMMiHaJIbHUM 3aKOHOM, BHKJIMKA€E B HUX MEBHI HETaTHBHI 3MiHU
(ukony, 30UTOK). MexaHi3M MopyIieHHS 06’eKTa (CYCILIBHUX Bil-
HOCHWH) i 3alIONisIHHS IOMY INKOOU MOXe OyTH pi3HMM: B OIHHX BH-
Maaxax HeraTUBHOTO, PYHHIBHOTO BIUIMBY 3a3HA€ Cy0’€KT CyCHUIbHUX
BiZHOCHUH, B iHIIUX — OJIaro, sIK¢ OXOPOHSETHCA 3aKOHOM i y 3B A3KY
3 AKUM iCHYIOTb HaHi BITHOCHMHHU (MaHHOBI 3JIOUMHM — KpamikKa,
LIaXpaicTBO H iH.), Y TPETiX — PO3PHBAETHCS COIAIBHUIA 3B’ SI30K
MixX Cy0’eKTaMU BiTHOCHH i iH. ¥ BCiX IIMX BHITafKax 06’€KTy KpHMi-
HaJIbHO-TIPABOBOI OXOPOHM HAHOCHUTLCS INKOMAA, IKa 1 € HacliIkoM
3JIOYMHY.

CycninbpHo HeOe3nmeuHi HaCinKu, 3aIeXXHO Bil xapakTepy i o6cs-
[y IIKOIM, 3alOMisIHOI HiTHHSIM 00’€KTy, MOXYTb OYTH IIOZUICHI Ha
HACIiIKM y BUIJIAAI peajibHOl IIKOAU i Ha HACTIOKM y BUIVISIAI CTBO-
PeHHSA 3arpo3u (HeOe3MeKH) 3aIOMisTHHA INKOAU. BiUIbIiCTE 37104MHIB
3anofiloe peaisHy 1kony. e Tumosa cutyaris. BouBcTBO, Kpamixk-
Ka, rpabiX CBOIM HACHiIKOM MalOoTh KOHKDPETHY #H peaibHy IIKO.NY,
sKa 3aIlOHIIOETBCS BIONOBITHOMY O00’€KTy KPHMiHAILHO-IPAaBOBOI
oxopoHu. Pa3om 3 TMUM YMHHE KpHMiHalbHE 3aKOHOJABCTBO B AEIKUX
BUINANKaX BCTAHOBJIIOE BiIIIOBITAIBHICTh 3a OisTHHS, IKi HE 3aII0Lil0-
I0Tb peajbHOl IIKOAN KOHKPETHOMY O0’€KTY, OMHAK CTABJSATh HOro
IIpM LIbOMY B Hebe3neky 3aromissHHA wkoau. Tak, y KK BcraHoBieHa
BiINOBiZanbHICTh 3a 3aBiTOMe 3aIMIIEHHS 6€3 MOIIOMOIM OCOOH, sIKA
nepe0yBa€ B HEOE3NIEUHOMY NIl XUTTS CTAHi, IPUYOMY TYT HE IIOT-
pibHEe HACTaHHS CMEpPTi ocobu, AKY 3aIUINKIMA Oe3 HOIOMOrd, abo
HacCTaHHS iHIIUX TSKKUX HacminkiB. [lomiOHi 3n10YMHM omepxanu B
jliTepaTypi Ha3By «IeJiKTH HeGe3neKu» («IeJliKTH CTBOPEHHs Hebe3-
neku»). IIpy norpo3i 3anmomissHHS MWKOAHW IOPYIINYETLCS CTAH 3aXM-
IIEHOCTI, 0e3neKN CYCHUIbHUX BiTHOCHH, MOCTABJIEHMX ITil OXOPOHY
KPMMiHAJIBHOTO 3aKOHY, MOPYIUYIOTECS Oe3MeuHi YMoBH ix (yHKIIio-
HyBaHHA. OT YoMy B «IeJlikTax HebGe3NeKH» pealbHICTh CTBOPEHHS
Takol HeOe3MeKH IMPOTUIIPABHOIO Miclo a60 6Ge3misuIbHICTIO, TOOTO
3arposa 3aloAisTHHS IIKOXM O0’€KTY, IOBHHHA OyTH BCTAHOBJIEHA SIK
¢dakT 06’€KTHBHOI IiHCHOCTI.

CycninbHO HeGe3INeyHi HACHIIKKA MOXHA BH3HAYUTH SAK IIKOAY
(36UTOK), SIKA 3AMOMIIOETHCA 3JIOYMHHUM JiSHHSIM CYCIIILHHMM Bif-
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HOCHHAaM, OXOPOHIOBAaHMUM KPHUMIiHaJIbHHUM 3aKOHOM, a00 SIK peaJibHy
Hebe3neKy (3arpo3y) 3amomisTHHS Takoi WKoAu. Haciaigku 37104uHY
pi3sHOMAaHITHi, BOHM MOXYTh MaTH Miclle B pi3HUX c(epax €eKOHOMi-
KW, TIpaB MIOIAHYU, €KONOrii i iH. Yci BOHM MOXyTh OYTH MiApO3fi-
JIeH1 Ha IBi BEJIMKi rpyry: HACHiAKH MaTepiaJibHOTO il HeMarepiasb-
HOTO XapakrTepy.

Jlo MmarepiaJbHUX HACJIOKiB BiZHOCUTHCS MailHOBa IIKOAA, HAIl-
PHKJIAN, Y 3J0YMHAX MPOTH BJIACHOCTI, a TAKOX IIKOJAAa, IKa HOCUTh
ocobucTuit ((pi3MYHUIA) XapaKTep, HANMPHUKIAJ, TUIECHI YIIKOIXEH-
HA. Y CBOIO 4epry, 3JIOYMHHI HACT{IKKU MalfHOBOTO XapaKTepy MOXYTh
BUPAXKATHUCSI B TaK 3BAHOMY ITO3UTHUBHOMY 30MTKY a00 YIYILEHIH BU-
roai (neomepxaHi goxomu). [103uTHBHUI MaWHOBUM 30MTOK IOJIATaE
B TOMy, 1[0 MaifHO, IKe TMepedyBalio y BJIACHOCTI abo BOJOMiHHI IO-
TEPIiIOro, MPOTHUIPABHO BHIYYaETHCSI a0O 3HUIILYEThCH, ab0 XK ylI-
KOILKYEThCS. Y BHIAAKY X YMYNIEHOI BUTOLM MOTEPIIMHA HE OAEP-
KY€ THX MaHOBHMX BHWTIA, SIKi BiH Ma€ IpaBO OJEPKATHU 3a 3aKOHOM,
IOroBopoM abo Ha iHiiif mmpaBoBill ITiACTaBi.

HeMarepianbHi HaCHigKu IBISIOTh COOOIO TaKi HETaTUBHI 3MiHHM
B 00’€KTi TIOCATaHHS, AKi IMOB’I3aHi 3 MOPYUIEHHAIM THX abo iHIIMX
iHTEPECIB YYAaCHUKIB CYCITUIPHMX BiIHOCHMH, OXOPOHIOBaHHMX KPHMi-
HaJBHUM 3aKOHOM, i, IK IIPaBHJIO, HE IOB’S3aHi 3 Qi3UUHUM BIUIU-
BOM Ha JIIOAWHY K Ha Cy0’€KTa CYCIUIBHHUX BiTHOCHH a00 BILJIMBOM
Ha MarepiajpbHi IpeaMeTH 30BHIITHBOTO CBiTY (Onara), i3 nmpusogy
IKHX ICHYIOTH CYCIiJIbHI BigHOCHMHH. TyT MoXe OyTH BHIiJEHA IIKO-
Ja TModiTHYHA (3JI0YMHH IPOTH HAUIOHAIBHOI Oe3MeKH AepXKaBH),
opraHiszauiifHa (3mo4uHM y cdepi ciayXk060BOi AisIBHOCTI, BiliCbKOBI
3JIOYMHU, TIPOTH TIPABOCYANS, TPOMALCHKOI OE3IIEKH, TPOMaIChKOIo
MOpSANKYy), coliagbHa (3JIOYMHM MPOTH TPYXOBUX i BUOOpYMX IIpaB
TPOMAJISTH).

3ajeXXHO Big BuAy 0e3riocepegfHbOro 00’€KTa, IKOMY CYCIiJIBHO
HeOe3rneuyHe JiSTHHS 3al0Iioe MIKOAY, HACHIAKHA MOXYTh OyTH ITLIPO3-
IineHi Ha ocHOBHI ¥ momaTkKoBi. Tak, IIKOAA, SKa.3aMOAiIOETHCS
cy:K00BOIO 0Cc00010 HOpMaNBHIN NisSIBHOCTI AEpXaBHOTO arapata
IIPX INEpEBHILEHHI BIagu abo CIIyXOOBHX MOBHOBAaXEHb, € OCHOB-
HUM, a LIKOJa, sIKa 3alOMil0ETHCS OCOOMCTOCTI, SIKIIO NEPEBUIIEH-
HA CYIIPOBOIXKYETHCA HACHUIIBCTBOM ab0 GOJiCHUMH ab0 TaKMMH, 1110
oGpaxaloTh OCOOHCTY TiTHICTh MOTEPIINIOrO, MiIMU, JOAATKOBUM Ha-
cligKoM. Y TO# Xe 4Yac AOJaTKOBi HACHIIKA MOXYTh OyTH MiApPO3Ai-
Jedi Ha 060B’sI3K0BI (10AAaTKOBO OOOB’SI3KOBi), TOOTO Taki, sIKi Ma-
IOTDH MICIIE 3aBXAH, Y BCiX BUMAJKax MPW BYMHEHHi JaHOTO 3lI0YMHY,
HAIIpMKJaj, IIKOoJAa, SIKa 3arOMil0€ThCS 30POB’I0 MOTEPHINIOro MpU
po360i, i ¢akyapTaTUBHI (101aTKOBO (haKyJIbTaTUBHIi), IKi MOXYTb
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MaTH Miclle, ane MOXYTb i OyTH BiICYTHIMM IIpM BYMHEHHI JaHOTO
3JI0MMHY, HAlIPUMKJIaA, IIKOJAa OCOOMCTOCTI abo BIACHOCTI IpHU BYM-
HEHHi XyJliraHcTBa.

Y nesKkuX ckaagax 3JI0MMHIB MIiCTATHCS BKa3iBKM Ha KOHKPETHI
HaCJHiIKH, HANpHUKIaL, CMEPTh MOTEPILIOro npu BOUBCTBI, TiecH]
YIIKOXEHHS BiAMIOBIIHOTO CTYIEHS TSAXKOCTI B CKJIafaX 3JI0YUHIB,
nepenbaueHux BinmoBimnHUMHU crarTaMu KK. B inmmx cratrax KK
HE HANaHO YiTKOro OMUCY HACHIAKIB («TSXKKi HACHiIKH», «OCOOIUBO
TAXKi HACTIOKH», «3HaYHA 1UKoAa» i T.i.). OTXe, TyT y 3aKOH]i 3acTo-
COBYIOTBCSl OLIHOYHI TEPMiHM U MOHATTA, 3’CYBaHHS 0OCArY 3MiCTy
SIKHX BUMara€ yTOYHEHHs ¥ KOHKpeTH3allii Mo KOXHill cripasi.

HacTaHHs 3a3HayeHHX y 3aKOHi HACIHiAKiB B ONHHUX BHHAZKaX €
HEOOXiIHOI O3HAKOI0 OCHOBHOIO ([IPOCTOro) CKiialy 3aKiHYEHOTo
3JIOYHMHY, HAIIpUKJIan, MOLIMPEHHS €Mi300Tii abo HAacTaHHS IHIIMX
TSOKKUX HacCliKiB y pe3yJabTaTi NMOPYUIEHHS BETEPMHApHUX IIpa-
BUJI; B iHIIMX — CYCNiIBHO HeGe3MeYHi HACHiIKM BilirpamoTh podib
KBaJliiKyro4oi 0OCTaBUHH, siKa OOTSXYE BiANOBIOAILHICTb, HAIPHU-
KJlan, 3HMUIEHHS abo IMOIIKOMXEHHS JIiICOBUX MAaCHUBiB, IO 3aloNif-
Jio TAXKi Hacninku. Hdesaki Hopmu KK moB’sa3yloTh 3710YMHHICTB i
KapaHIiCTh AisIHHA 3 OOOB’SI3KOBMM HACTAHHSAM IEBHUX CYCIIUIBHO
HeOe3nmeyHUX HacaiakiB. Tak, 370BXHBaHHA BIagol abo ciyx60-
BHM CTaHOBHUUIEM TATHE KPUMiHAJIbHY BillIOBiNAJIBHICTh SIKIIO BOHO
3aroAisyio iCTOTHY LIKOAY AEpXaBHUM ab0 CyCIIUIBHUM iHTEpecaM
abo OXOpOHIOBAaHMM 3aKOHOM IIpaBaM i iHTepecaM (izMYHUX abo
IOpUMANYHUX 0Ci6. [HIIII HOPMM NMOB’A3yI0Th KapaHiCTh MiSHHA SK 3
(aKTUYHUM HACTAHHSIM CYCIIUIBHO HeGE3NMEYHMUX HACiAKiB, Tak i 3
MOXJIMBICTIO 1X HAaCTaHHS.

CycminibHO HeGe3MeUHi HACHIiAKM MalOTh BaxJIMBE 3HAUYEHHS IS
KOHCTPYIOBaHHSI 00’€KTUBHOI CTOPOHHM CKJIaoy 3JIOUMHY. B ogHuX
BUITaAKax HacliIKH BKJIIOYAKOTHCA B AMCIIO3ULIO cTaTTi OcobauBoi
yactuHu KK sik 060B’13k0Ba 03HaKa CKJIany 3JI0YMHY, B iHIIMX — HE
BKa3YIOThCS.

Hacninox BucTynae ofgHi€0 3 HaWBaXJIMBIIUMX MiACTaB KPHUMi-
Hatisalil (ZexkpuMiHanisailii) miSHHA ¥ 03HAKOIO, Ha MiNCTaBi SKOI
MPOBOAUTHCA BiAMEXYBAaHHS 3JOYMHY Bil iHIIMX [IPaBONOPYILEHE.
Hacninok € Takox 06CTaBHHOIO, sIKa BPaXOBYETHCS CYIOM IpPH IpH-
3HaYeHHI BUHHOMY ITOKapaHHS.

Axkwo Ti abo iHIN Hacnigky 3a3”HavyeHi B aucno3uuii crarti KK
(37104MHM 3 MaTepiaIbHUM CKJIIOM), iX BCTAHOBJIEHHSI B TAKOMY BH-
nagky € o00B’SI3KOBUM [UIsSI KOHCTAaTallil CKJIANy 3JI0YMHY SIK [TiCTaBH
KPHMMiHaJIBHOI BilTIOBinaJbHOCTI; paBHIbHOI KBanidikallii 31o4uHy i
HOro BiAMEXyBaHHS Bid CYMIXHMX 3JI04YMHIB.
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VY TUX BUMmaAKaxX, KOJM HACHigKU B 3JIOYUHAX 3 MaTepialbHUM
CKJIALOM He HacTaloTh, IMUTAHHSA NP0 KPUMIHAJIBHY BiANoOBizanb-
HiCThp MOXe BUpILIyBaTUCA 3a MpaBwiaMM KBajidikawii 3amaxy Ha
3JI0YHH.

SIk 0OOB’sI3KOBa O3HAKa CKJaly 3J0YMHY CYCHiJIbHO Hebe3neyHi
HACIIAKYA MAlOTh BaXJIMBE 3HaYeHHS JUISA nudepeHuianii KpUuMiHaib-
HOI BiIMOBIJAJIBLHOCTI, 1[0 BUPAXAETHCA, 30KPEMA, Y KOHCTPYIOBaHHI
B KK xsanidikoBaHux a6o ocobiuBo KBarigikoBaHMX CKJaxiB abo
XK CHelliaTbHUX HODM.

M. . AypMaHOB CTBEpIXYBaB, LI0 «3 HECKIHYEHHOI KilbKOCTi
3MiH, IKi BUKJIMKA€E TMEeBHA JIIOAChKA MOBeliHKa, KpUMiHaJIbHE Ipaso
LiKAaBUTh HE HACHIAKU «B3arajli», He HACHiIKA B «IIMPOKOMY» pO-
3yMiHHI cj0Ba, a JuuIe Ti, SIKi BiATOBiAAIOTH ONMMCAaHUM Y 3aKOHI
03HAKaM KOHKPETHOrO 3JIOYMHY».

Teopiss KpUMIHAJIBHOTO MpaBa i NMpaKTHUKa BUXOAATH i3 OCHOBHOIO
MPUHLIMITY, 3TiAHO 3 IKUM CYCIiJIbHO HeOe3NeyHi HacIiIKu MOXYTb
OyTH TOCTaBJIEHi Y BUHY 0COOi TiJIbKM 32 YMOBH, 110 BOHM Iepedy-
BaJM B MPUYMHHOMY 3B’A3Ky 3 ii mi€wo abo OezmisipHicTio. Hayka
KPMMiHAJBHOTO MpaBa He CTBOPIOE BJIACHOI TeOpii MPUYMHHOCTI, a
I'DYHTYETBCA HA TeOpii NPUIUHHOCTI, a00 Ka3yalbHOCTi, po3pobieHol
dinocodiero. 3 dinocodcbkux NONOXKEHDb BUILIMBAE, 1O Nill NPUYHUII-
HUM 3B’SI3KOM y KPHMMIiHaJIBbHOMY TIpaBi CJIill pO3yMiTH 00’€KTHBHO
iCHy1OUMil 3B’A30K MiX HiSHHAM — Jielo a6o Oe3nisnbpHicTIO (MIpH-
YUHOI0O) — i CycniIbHO HeGe3neYHUMM HacligkaMH (CIiICTBOM),
KOJIM Hist a0 Oe3MisIbHICTh BUKIUKAE (TTOPOIXKYE) HACTAHHA CYC-
MiJILBHO Hebe3MeYHOoro HaciaKy. ¥ Haylli KpUMiHaJIBHOTO TpaBa Oyau
oOIpyHTOBaHI pi3Hi Teopii Npo NPUYMHHUKA 3B’SI30K, BOHU 0a3yloTbCs
Ha pi3HuXx ¢inocodcbkux KoHuenuisx. Haibinpm nmommpeHuMu €
Teopii amexBaTHOI MPUYMHHOCTI, HEOOXiIHOro CIIipUYUHEHHS, HeoO-
XiTHO1 YMOBH Ta iHIII.

IIpuuuHHUM 3B’A30K SIK O3HaKa O0’€KTUBHOI CTOPOHM 3JIOUYUHY
MaJIAra€ BCTAHOBJIEHHIO Yy BMIIagKax, KOJM CYCHiJIbHO HeOeameuni
HacJiaAKU € 000B’43KOBOIO O3HAKOIO CKJIaly 3JI0MMHY, TOOTO B 3110-
YMHAX 3 MaTepiaJiIbHUM CKIIAJOM.

IpuyuHHUI 3B’I30K — 1€ O00’€KTUBHO iCHYIOUHMI 3B’SI30K Mix
MPUYUHOK (CYCITITbHO HeGe3reyHUM AiSHHAM) i caigcTBoM (cyc-
MiJIbHO Hebe3rnmeyHuMH Hachainkamu). [IpuuuHHUY 3B’SI30K MiX 3710-
YUHHUM [JisSTHHSAM 1 CyCHUIbHO HeOe3leYyHHMMHU HacliIKaMu iCHYye
00’€XTUBHO K (akT pealbHOI HiMCHOCTI M03a CBIIOMICTIO i BOJIEIO
JMIOOWHU — CIIAYOro, mpoKypopa, cymmi. Jlanuit 3B’A30K sIK 3B’SI30K
MiX SIBMIIAMM 06’€KTUBHOI NiMCHOCTI IMiITAETHCS Mi3HaHHIO. Tomy
10 KOXHiil KpUMIiHANBHIM crpaBi I HasgBHOCTI 06’ €KTUBHOI CTOPO-
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HU 3JI0MHY 3 MaTepiajlbHUM CKJIAJOM HeOoOXimHO BCTaHOBUTU (BUB-
YUTH, Mi3HATHU) HE TINBKU HiSHHS, ane U CYCHiIbHO Hebe3medHuit
HaCligoK, a TaKOX NPUINHHHUN 3B’I30K MiX NisIHHSM i HacainmkaMmu
SIK SIBULIIAMM -pEATTbHOI MiIACHOCTI.

[Ipu aHatizi NPUYMHHOTO 3B’SI3KY CIlil BpaxoBYBaTH, ILO B IpH-
poli # CyCIiIbCTBI BCi SIBUILA B3aEMO3aleXHi, NepebyBaloTh Y TiCHIN
B3aeMolii. B 06’€XTUBHOMY CBiTi iCHy€ 3araibHUi i YHiBepcaIbHMIA
Ka3yaJbHU 3B’s130K. ToMy SIKILO pO3IIsifaTH BCIO CYKYIHICTh MpH-
YMHHO-HACIIAKOBUX 3B’A3KiB, JJAHOK i OIOCEPENKYBaHb, AKi MIPUBEIH
[0 HACTaHHS CYCHiTbHO HeGE3MEeYHOTo HACIIIKY, TO NOCHUTh BAXKO
BCTAHOBUTH, SIKE X SIBUIIE BUCTYNA€ MPUYHUHOIO, a sIKe — CJimc-
TBOM, TOMY LU0 HACHiNOK SIK Pe3yJbTaT Hii NPUYUHU B TOM Xe yac
3a MEBHUX YMOB CaM€ TpaHCHOPMYEThCS B NMPUYUHY I TSTHE HOBE
caigcTBo. ToMy IS TOro, IIO0 YiTKO BCTAHOBUTHU 3B’SI30K MiX npu-
YUHOIO ¥ CIIIACTBOM, HEOOXiTHO HITY4HO (IOAYMKHM) i30JI0BaTH 1aBa
SIBUILA — NPUYHHY ¥ CIiACTBO, TOOTO CYCHIBHO Hebe3neuHe MistHHS
(aist abo Oe3isUIBHICTD) i CYCMiIbHO HeOe3MeyHUit HACHIMOK — Bil
{HLIMX IPUYMHHO-HACIIIKOBUX JIAHOK, sIKi TaK UM iHaKuIe repeGypa-
10Th y B3a€MoZii 3 Haciinkamu. TiIbKH [IpU TAKOMY MiIXOIi MOXHA
BCTAHOBUTH, YU € TiSHHSI IIPUYMHOIO JAHOTO CYCIIUIBHO Hebe3Iey-
HOI'O HACJiZKY.

IIpMyMHHUIA 3B’A30K Ma€ MicCLie JIMILe TOMi, KOJIM HisiHHSI BHCTY-
nae HeOOXiMHOI0 yMOBOIO, 6€3 SIKOi HEMOXJIMBE HACTAHHS HACIIOKY.
I3 11bOTO BUIUIMBAIOTH TaKi HAMBaXJIMBillli BUMOTH:

1) mpuyuHa (HisiHHA) y yaci MOBUHHA NepeayBaTH Hacliaky. Ox-
Hak 30BHIWIHBOI (TMMYaCOBMIA) 3aJIEXHOCTI B MOCTiZOBHOMY pO3-
BUTKY IO HEZOCTATHBO, TOMY IO BiIOMO, IO <IicsI HbOTO» He
3aBXIM 3HAYUTh «BHACJIOK LbOTO»;

2) mpuyvHa (HisAHHs) He TUIBKM MOBMHHA IE€PeIyBaTU HACIIAKY
B Yaci, ajle ¥ BUKJIMKATH ¥oro. Bimomo, 110 IpUuYMHHUI 3B’S30K 3a
CBOEIO CYTTIO € 3B’SI3KOM T€HETUYHHMM (3B’SI30K MOpOmXeHHs). TyT
HisSTHHSL 3aBX[M TIOBUHHE BUKIMKATH (MOPOIKYBAaTH) HACTAHHSI CyC-
niIbHO Hebe3neyHux HacuinkiB. Ilpu mpoMy cycrinpHO HeGesmeuHa
Aist (IpUYMHA) K aKTUBHA (OpMa MOBEAIHKM JIOOUHHU Ge3mocepe-
HBO 3aIIOJII0€ WIKOAY, TOOTO 6€3[0CEepEeaHbO BUSBIISE HETATUBHUIA,
PYUHYIOUMH BIUIMB Ha O6’€KT KPUMiHAIbHO-IPABOBOI OXOPOHU it
BUK/IMKAEe TUM CaMHUM HACTaHHS CYCIIUIBHO HeOE3IeYHOTro HACIIIAKY.
Ha BinMiHy Bill bOTO, 6€3MisITPHICTD 3aBIA€E MIKOAU OMOCEPEAKOBAHO.
Lle MosICHIOEThCA TUM, 11O 0coba mpu Ge3isIbHOCTI He BTPY4aeTh-
Csi B PO3BUTOK NPUYMHHOIO 3B’SA3KY, HE BUKOHYE IMOKNAAECHOTO HAa
Hel 000B’S3Ky MO BUKOHAHHIO aKTUBHUX Aill, SKMMHU BOHA ITOBMHHA
Oyna 3amobirty mIKomi, 1O 3arpoxye 06’eKTy. BHaciinok macuBHOI
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MOBeNiHKKA 0CcOGH ¥ Aii iHIIMX cun i 3aco0iB (milt TpeTix ocCi6, cui
MIPUPOAM, MEXaHi3MiB, Pi3HMX MPOLECIB — XiMiYHHX, OiOJIOTIYHUX,
MATOJIOTIYHMX i iH.) CyCNiIbHO HeGe3neyHi HACHiIKY HACTYNaloTh AK
dakT peanbHol mificHocTi. OgHaK Le 30BCiM HE O3HAYae, 1O B OC-
TAHHBOMY BHIIAJKy HEMa€ NPHYMHHOTO 3B’SI3KYy MiX O€3MisIbHICTIO
Ta HacxigKaMu, 1o HacTanu. Takuil 38°430K icHye. BiH mepeGyBa€ B
IUIOLMHI HEBUKOHAHHS 0c0B0I0 CBOIX 00OB’SI3KiB (aKTUBHMX Aiil) 11O
3aro0iraHHIO IKOAX (MTPY HAsABHOCTI PeajlbHOI MOXJIMBOCTI BUKOHA-
TH Taki Aii) i GaKTUYHUM 3aNOMisIHHIM LI€10 [IaCHBHOIO MOBEIIHKOIO
mKoIH (CYCIUIBHO HeOE3IeYHUX HACIIIKIB);

3) MPUYMHHUIA 3B’130K Ma€ Micue JIMIIE y BUMANKY, KOJIM HiSHHA
€ TOJIOBHOIO YMOBOIO, 10 Bu3Hayae (HakTopoM) HaCTaHHS CYCTIBHO
Hebe3rnevyHoro Hacaiaxy. lle mpaBMIo JOCHUTh BaXKIWBO BPaxOBYBATH
B CHTYyaLisiX, KOJIM B MPUYMHHUM PN BTPYYAIOTHCS Pi3Hi JONATKOBI
CWIM, YMOBH ¥ (DaKTOpM — Jii iHIIMX OCiO, pi3Hi mpouecu (naro-
JIOTiyHi, GioJIOTiYHi # iH.), To6TO Mae micue 6esniu (akTopis, SKi
TI€I0 UM iHIIOIO MipOIO CHIPUSIOTh HACTAHHIO CYCIIBHO HEOE3MeYHUX
HacaigKiB;

4) pisiHHA NepeOyBae B NMPUYMHHOMY 3B’SI3KY 3 HACJIIKOM, SIKIIO
BOHO 3 HEMUHYYICTIO BUKJIMKA€ HACTAHHsS LBOTO HAcriaKy. Mosa ¥ine
IIpO T€, 1O JiSHHs 3 ypaXyBaHHSIM HOro XapakTepy # iHTEHCHBHOCTI
(cTpiMKOCTi), a TaKOX Micus, yacy, OGCTAHOBKH, CHOCOOY i 3aco0iB
BUMHEHHS 3JI0YMHY, OCOOIMBOCTI 1oro 06’ekTa W INpeaMeTa CTBOPIOE
peanbHy MOXJIMBICT HacTaHHs Hackizkis. [JisHHs TyT 3 HeoOXiHiC-
TIO, 3 HEMHHYYICTIO (3aKOHOMiPHO) BUKJIMKA€E HACTAaHHS HacJigKy.
Hacnifok TyT OpraHiyHO BIACTUBMI (peajbHa MONJIMBICTB) L[BOMY
HiSTHHIO, MAa€ MiClle HEOOXiTHMI MPUYUHHUI 3B’I30K MiX CyCHIBHO
HebGe3NeyHUM JiTHHAM i Moro HacmigkaMH.

HeoOXxinHuii NpUYMHHKMIA 3B’I30K CJIN BiIpi3HATH Bill BUNIAAKOBO-
IO MPUYMHHOTO 3B°A3Ky. HeoOXinHuit IpUIMHHUI 3B’530K BinoOpaxae
3aKOHOMIPHOCTI PO3BHUTKY 06’€KTHBHOTO CBiTy, KOJIM IIPUYMHA caMa B
€061 MiCTHTh pealbHy MOXJIMBICTh HACTAHHS [E€BHOTO Hacmiaky. [1pu
HEOOXiZHMX IPUYMHHMX 3B’A3KaX 0coba, Mi3HAI0YN 06 €KTUBHUM CBIT,
3naTHa mepeabayuTH PO3BUTOK MPUPOXHOrO Xody Momiit. Pobisium Ti
a60o iHnm Oii, AKi i3 3aKOHOMIPHICTIO BUKIMKAIOTh HACTaHHS HACIil-
KiB, BOHA 37aTHA MepeN6ayMT HACTAHHS LIUX HACIIIKIB.

Bunankopi MpUYMHHI 3B’3KM HE BiloOGpaxaloTh 3aKOHOMIpHOC-
Teil PO3BUTKY MOniii. BOHU € HAcCIiIKOM BHITQIKOBOIO MEpeTMHAaHHA
MPUYKMHHO-HACHIIKOBMX JaHOK. Hamnpukian, noTepnuiuii, SKOMy Ha-
HECEeHO JIETKE IMOPAHEHHSI, IOMEDP Bil TOTO, 110 MPH NEPeB’a3Li oMy
Oyna 3aHeceHa iHdekuUis. BinmosinalbHiCTh y LBOMY BHIAIKy MOXeE
HaCcTaTH JIMILE 32 HAHECEHHSI [TOpaHEHHS.
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CycnizibHO HeOe3neuHi HACHiAKH, U0 HACTald BHACHiIOK BHMA.-
KOBOTO NPUYUHHOIO 3B’SI3Ky, HE MalOTh KPHUMiHaJbHO-IPaBOBOIO
3HaYeHHSI ¥ HE € O3HAKOI O0’€KTHBHOI CTOPOHH 3JI0YHMHY 3 Ma-
TepiaiIbHUM CKJIAJI0M.

BpaxyBaHHsI BUKJIQIE€HUX MOJIOXEHb MA€ BaXJIMBE 3HAYEHHSA s
BUPpILLIEHHS MUTAHHA TPO HasABHICTH (a00, HaBMakH, BiICYTHICTB) Y
KOXHOMY KOHKPETHOMY BHUIAIKy NMPUYMHHOTO 3B’SA3KYy MiX CyCHiJb-
HO HeOe3NneYHUM [IisIHHAM 1 HacCJiZKOM.

Ans xapakTepuCTUKH OG’€KTUBHOI CTOPOHM 3JIOUMHY BaXKIHBeE
3Ha4YEHHS MaloTh Taki HOro o3HakH, K Micue, yac, obcraHOBKa,
crnocib i 3acobu BUMHEHHS 37I0YMHY. IK MM BXe BiI3Hayanuv, BOHH
BUCTYNaWTh i1 (pakyJbTaTUBHUMU O3HaxaMu. OOHaK y HeSAKHUX CTaT-
Tsx OcobnuBoi yactTiHu KK 1ii 03Haku npsiMo 3a3HadyeHi (onucai),
TOMY 3000yBalOTh Y ilbOMY BHUINAAKY 3HAaYE€HHs 000B’si3KOBHUX. Bimcyr-
HicTh Oylib-sIKOI O3HAaKH, sKa 3a3Ha4eHa B AMCIMO3MLii cTaTTi OCob-
nuBoi yactiHu KK, cBim4uTh Mpo BilCYTHICTh 00’€KTUBHOI CTOPOHM
3JIOYMHY, a TAKOX 1 CKJIaay 3JI0OYMUHY SIK MiACTaBUM KPHMIiHAJNBHOI Bil-
MOBiZAIBHOCTI.

Micue BYMHEHHS 3JI0OYHHY — li€ NEeBHAa TEepUTOpis abo iHuIe
Micue, ne BinOyBaeThCsi CyCHiJibHO HeOe3dneyHe misiHHA W HacTy-
NapTh HOro CycminpbHO Hebe3neuyHi Hacaiaku., ¥ crarTtsix Ocobnau-
Boi yacTiHM KK Miclie BYMHEHHS 3JI0YMHY B OOHHX BHMNAIKaX BH-
3HAYAETbCA K TEPUTOpPiss YKpaiHH, MOBITPSAHUH MpOCTip YKpaiHu;
B iHIHIMX — BOHO BUKOPHUCTOBYETBHCS 5K reorpadiuHe MOHSTTS, Ha-
MpUKIaa, pikv, o3epa, BOAOMMH ¥ T.I.; ¥y TPETIX — TMiA HUM pO-
3yMilOTb N€BHY TEPUTOPIilO, Ha SIKil JIIOAMHA MPOXHBAE aDO BUKOHYE
BUPOOHHUY abo iHLIY AiSNbHICTb, HANPUKAAA, XHUTJO, TOPTrOBEJbHI
MiANPHUEMCTBA, piukoBe cymaHO # iH. IHomi Lie Micle, Oe BinOyBarOTh-
cs neBHi nomnii abo BinOyBalOTHCS MEBHI Mil BUHATKOBOTO XapaKTepy,
HarpukKian, nojie 6010. Y nHeaKux ckjagax Miclie BUNHEHHS 3JIOYMHY
BU3HAYAETbCA K TEPUTOPisi, Ha SAKY MOIUHUPIOETHCA MEBHHH TMpPaBO-
BUI pEeXUM, HaNpHUKJIad, AepPXaBHUM KOPAOH YKpaiHU. Y NesIKuX
BMNAdKaxX MiClie BUMHEHHS 3JIOYMHY BUCTYNA€E SIK KBanidikyroua
o3Haka. lle, Hanpukan, He3aKOHHE TOJIIOBAHHSA Ha TEPUTOPIi mep-
XKaBHOTO 3aMoBiTHUKaA a0 Ha iHIIMX TEPUTOPIsAX i 006’€KTAX MPUPOI-
HO-3anoBigHOro poHmy.

Yac BUMHEHHS 3JI0YMHY — li€ MeBHUH Binpi3ok (IIpOMiXOK) yacy,
MPOTSITOM SIKOTO BiIOYBA€TLCSI CYCIMiJIBHO HEOE3neuHe AissHHA # Ha-
CTYNalOTh CYCHiJIbHO Hebe3nmeuyHi Hachiaku. Y crtarrsix OcoGiauBoi
yacTHHY KK yac BYUMHEHHS 3JIOUMHY SIK O3HaKa 00’€KTHMBHOiI CTO-
POHH OIMHUCYETHCA AOCUTH pinko. Tak, Aeski CTaTTi MICTATh BKa3iB-
Ky Ha BYHMHEHHS 3JIOYHHY y BOEHHMI 4ac abo B 3abOpoHEHHIt yac.
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Y 6inpmiocti BUMaAKiB BYMHEHHA AissHHSA Y BOEHHUH 4ac YTBOPIOE
KBaJiikoBaHUM ab0 0COONMBO KBaNliikOBaHUI CKiaj 3J0YUHY.

OG6GcTaHOBKa BYUMHEHHS 3JIOYMHY — Ile KOHKPETHi 00’€KTHBHO-
NpeAMETHi YMOBM, B SIKMX BiAOyBa€Thcs 3704MH. B oaHux BUIan-
Kax o0CTaHOBKA BKa3y€ Ha Ti YMOBHM, B SIKUX BiIOYBa€TbCA HisTHHS,
HaINpUKJIal, BAMHEHHS BiICLKOBOTO 3JIOUMHY B OOIOBiHi 0GCTaHOBLI,
HEMOBiIOMJIEHHSI KaNiTaAHOM HAa3BU CBOrO CyAHAa MpH 3iTKHEHHi Cy-
JeH, B iHIIMX XXe — OOCTAaHOBKA BKa3y€ Ha YMOBH, B SIKHX INepeOyBa€c
MOTEPIIUIMI, HAaIpUKJIad, 3aIMIIeHHsT B HeGe3mneni. OO6CTaHOBKA BYUM-
HEHHS 3JIOYHMHY iHOAI CYTTEBO MiABMILYE CTYIMiHb CYCIiIbHOI Hebe3-
MeKy BUMHEHOro ¥ BUCTyNa€ siK KBajidikyloya o3Haka (HamnpHukiam,
BiICBKOBMI1 3JI0YMH y O0#OBilt 06cTaHOBLI). B iHIIMX BUNagkax BOHa
CTBOpIOE MpUBiNeHoBaHUI ckian 3104uHYy. Ile BOMBCTBO i1 HaHECEH-
Hsl TSKKHMX TUIECHHX YILIKOMIXEHb MPH MepeBUIlleHHI MeX HeoOXiaHoI
00OpOHH, Ae 0OOCTAaHOBKA — Hamaj 3 00Ky IOTEpIijioro — BU3Ha-
Ya€ HeoOXimHiCTh 3aXMUCTy BiIl CYCIJIBHO HeOe3NMeYHOro mocsraH-
Hsl. ¥ BCiX 3a3HaYEHHX BUMAAKax OOCTAHOBKA BYMHEHHS 3JIOUYUHY €
00OB’SI3KOBOIO O3HAKOI0 00’€EKTUBHOI CTOPOHH.

Criocib BUCTYNa€ ik 00OB’SI3KOBa O3HAaKa CKJIaLy 3JI0YMHY Y BUNAJ-
Kax, KOJIM BiH MpsIMO 3a3HA4YeHUU y 3aKOHi, HalpHUKJIaa, HaCUJILCTBO,
HeOe3neyHe M1 XKUTTs 200 3M0poB’st 0coOM, sKa MiAzanacs Haramy,
abo morposa 3aCTOCYBaHHSI TaKOrO HAaCWJILCTBA B CKJIali po36olo; i,
ONHO3HAaYHO BMIUIMBAE 3i 3MIiCTy 3aKOHY, PO 1O CBiIYUTH XapaKTep
i, ONMKUC AKUX MICTUTh AUCIIO3MIIS cTaTTi. Tak, cmoco®boM morpo3u
BYMHUTH BOMBCTBO € ICUXiYHE HACHJIBCTBO, CIIOCOOOM 3aBiIOMO He-
MpaBIMBOro CBil4eHHs — o6MaH i T.I1. SIKIO crocidé € 00OB’13KOBOIO
03HAKOIO CKJIaly 3JI0YMHY, TO MOro BCTAHOBJIEHHS y CIIpaBi € HEOO-
XifHUM. BigcyTHicTs maHoro cmoco®y BMKIKOUAE ckian 3104uHy. Ha-
NPUKIIAL, CKJIah JOBEIEHHs1 A0 caMorybcTBa BiICYTHIi, sIKIIO HE OyJo
>KOPCTOKOTO MOBO/KEHHS 3 MOTEPIUIUM a00 CUCTEMATUYHOIO NMPUHU-
XEHHA Horo moackkoi rinHocti. Cnocié Mae icTOTHe 3Ha4YeHHs IS
MpaBWIbHOI KBajtidiKallil 3JI04MHy, MOro aHali3 Aa€ MOXJIMBICTb 3pO-
OMTH BUCHOBOK ITPO iHIII O3HAKH i eJIEMEHTH CKJIany 3/04uHy. Criocib
BaXUIMBUM Msi nudepeHUianil kpuMiHansHoOl BiinmoBigansHocTi. Tak,
3a1EXKHO Bil croco0y BUMHEHHS 370YMHY AUdepeHLiIETHCS BilNOBi-
JaJbHICTh 32 KOPUCIHUBI 3JIOYMHM NMPOTH BjacHocTi. Crnoci6é Briu-
Ba€ Ha (opMmyBaHHs KBaliikoBaHMX ab0 OCOOIMBO KBalihikOBaAaHHUX
ckJadiB 3Mo4MHiB. Hampukian, BOMBCTBO, BYMHEHE 3 OCOOBIMBOIO
JXKOPCTOKICTIO 260 crocoboM, HeOe3NMEYHUM IS XKUTTSL 6aratbox Jio-
neit, € kBanidikylouol 03HAKOK YMUCHOTO BOMBCTBA.

3aco6y BUMHEHHS 3JIOYHHY — lie MpPEeAMETH MaTepiaibHOro CBi-
Ty, AIKi 3aCTOCOBYIOTBCS 3JIOUMHIIEM TP BYMHEHHi HisiHHA. BoHH
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MOAUIAIOTECA Ha 3HapAAAA Ta iHwi 3acO6M BYMHEHHS 37I0YMHY. 3Ha-
pAnns — Lie NPeAMETH, BUKOPUCTOBYIOUM sKi ocoba 3miiicHIOE (i-
3UYHHUH (SK MpaBWIo, PyHHIBHUI) BIJIMB Ha MaTepiaapHi 06’€KTH
(e 36pos — BorHemajbHa W XOJOOHA, iHCTPYMEHTH, TpaHCIOPTHI
3aCo0HM, NPUCTPOI, TeXHIYHe YCTaTKyBaHHA # T.1.). Jo iHIMX 3acoBiB
BYMHCHHS 3I0YMHY (3aCOOM y BY3bKOMY 3MICTi CJIOBa) MOXYThb GyTH
BilHeCeHi migpoGiieHi DOKyMeHTH, PopMeHUt omar i iH. 3acobu €
000B’SI3KOBOIO O3HAKOIO CKJIafy 37I0YMHY, KOJM BOHM Ge3M0CEpPEIHbBO
3a3HayeHi B aMcno3uuii crtatti Oco6nusoi yactuau KK a6o ogHo-
3HAaYHO BUILIMBAIOTSH 3 ii 3MicTy. Tak, 36pos € 060B’I3KOBOI0 03HAKOIO
cxiany 6aHaIMTU3MY. 3HApAANS BYMHEHHS 3I04MHY MOXYTh BUCTYMa-
TH B AKOCTi O3HaKM OCHOBHOTO CKJIany, a6o KBaiikyro4oro, Hamnpu-
KJIal, TPaHCIOPTHI 3acObM B CKJIali HE3aKOHHOTO MOIIOBAHHS.

Ot1xe, 06’eKTMBHAa CTOPOHA CKJAAy 3JIOYMHY SBJISE COBOIO Xa-
PaKTEpUCTHKY NependadyeHUX KPHUMIHAJIBHMM 3aKOHOM 3OBHIlLIHiX
O3HaK 3JIOYUHHOTO HisiHHs. BcTaHOBNIEHHA O3HAK 06’€KTUBHOI CTO-
POHM CKJlafny 3JI0YMHY HEPIOKO Ma€ MOXJIMBICTH BU3HAUYMTHU O3HAKH
06’eKkra, cy6’exTa, Cy6’€KTMBHOI CTOPOHM CKJIaldy 3JOYMHY, pO3Me-
KYBaTH 37104MHHM. O3HaKM 06’€KTHUBHOI CTOPOHM CKJally MAalOTh 3Ha-
YEHHA AJIA PO3MEXYBaHHsS 6araTbOx 3JI04MMHIB, aje B HEpINY Yepry
THX, IO NOCATaloTh Ha TOM camuit 06’eKT. B ocTaTouHOMY miaCyMKY,
3aBISAKM BCTAHOBJIEHHIO O3HAK O0’€KTUBHOI CTOPOHM CKJIAfy 3JI0YM-
HY MOXUIMBOIO € MpaBUJIbHa KBasiikallia 3JIOYHHY.
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Tema 8. CYB’EKT 3N04UHY

[ToHATTA, 03HAaKN Ta 3HAYEHHS CyB'eKTa 3M04nHYy.

MoHATTA oCygHOCTI Ta 06MEXeHOI OCyaHOCTI.

MoHATTA Ta NpaBosi HACcnigK1 HeOoCyQHOCTI.

MoHATTA BiKy KpUMiHanbHOI BIANOBIAanLHOCTI.

MoHATTA Ta BuUAM 03HAK crieyiansHOro cy6'eKTa 3MOYMHY.

KpumitansHa BianoBiganbHicTs 3a 3M104MHN, BYMHEHI B CTaHi CITAHIHHA! BN
CIT'sIHIHHA, X BNMB Ha BIANOBIQaNbHICTL 0COOM.

Cy6’ekTOM 3/I04MHY € (bi3uuHa ocyAHa abo oO6MeEXeHOo ocyilia
ocoba, sika gocsiria nesHoro Biky (cT. 18 KK). Cy6’ekToM 3nounny
MOXe 6YTH IpOMaasHMH YKpaiHu, iHo3eMellb abo ocoba 6e3 rpoma-
ISHCTBa. TBapMHM, CHJIM NPUPOLM, UIO 3aMOLIIOIOTH IIKOLY, HE MO-
XYTh pO3IJISANATUCA K CYO’€KTH 3JIOYMHIB, a 3aXOAM, NMPUHHATI 11
OXOPOHH BiJl 3aMoJil0BaHOI HUMH IUKOAH, HE € TIOKApAHHSAM.

3a #ilo4YUM 3aKOHOIABCTBOM CYO’€KTOM 3JIOUMHY TaKOX MOXYThb
O6yTH BM3HAHi IOpHANYHI ocobu. ToMy, SIKIIO Ha AKOMY-HEOYAb IMik-
MPUEMCTBI B pe3yJIbTaTi MOPYLUICHHS NPaBUJ OXOPOHM TIpaui 3aru-
HYJIY JIIOOM, BiANOBiZaIBHICTE Hece. yIOBHOBaXxeHa ocoba. 3arajibHa
yactiHa KK ponosHeHa posaiiom XIV', B skoMmy nepen6aueHi 3axo-
I¥ KPUMiHAJIBHO-TIPABOBOTO BIUIMBY JO IOPUAUYHHUX OCib.

s Toro mo6 BH3HAYUTH, YU MICTUTh BUMHEHE LiSIHHA CKIIal
3JI04MHY, a OTXE, YA MOXJIMBA KPMMiHAIbHA BiANOBiAAJIBHICTh, He-
0OXiZHO 3’sicyBaTH, YU BOJIONIE€ 0co0a, 1110 BUMHWIA Lie AisSIHHSA, BCTa-
HOBJICHMMH B 3aKOHi O3HakaMH. TAKMMH O3HAaKaMH, nependadyeHUMH
y BCiX CKJIalax 3JI04HHIB, € OCYAHICTb i JOCATHEHHS MEBHOTO BiKy. Ili
03HAKM HEe3MiHHI i 060B’SA3KOBi IS BCiX CKJIaAiB 3JIOYHHIB.

ToMy B TIpolieci TOCYJOBOTO CJiACTBAa AYyXE BaXJIMBO BCTAHOBH-
TH TOYHHUH Bik ocobu (4UCio, Micslib, PiK HAPOIKEHHS). ¥ THX Xe
BUMAgKaX, KOJIM BiACYTHI IMiATBEPIKYBaJIbHi JOKYMEHTH, HEOOXiTHO
MPOBECTH CYAOBO-MEIUYHY €KCIIEpTHU3Y.
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Binnosinno no nocraHosu [Inenymy Bepxosnoro Cyny Ykpainu
Bin 30.05.1997 p. Ne 8 «I[Ipo CymoBY €KCNIEPTU3Y Y KPUMiHATBHHUX i
UMBUIBHUX CIIpaBax» Ul BCTAHOBJICHHS PiBHS 3arajJibHOrO PO3BUTKY
HETIOBHOJITHBOTO, CTYMEHsI HOro po3yMOBOI BINCTaNOCTi i Ml BUPI-
LIEHHS NUTaHb, YM Ml BiH IOBHICTIO YCBiIOMJIIOBATH 3HAYEHHS CBOIX
Il i IKOI0 Mipolo BiH MIr KepyBaTH HHMMH, MOXe OYTH NpPOBEICHA
BilNoBigHO B0 BuMor ct. 486 KIIK cymnoBo-mcuxiaTpuyHa, MCHUXONo-
rivna abo KOMIUIEKCHA ICHUXOJIOrO-IICHXiaTpUYHa eKCIIEpPTH3a.

BuuHeHHs Gynp-sIKOTO CyCNiIBHO HeGE3NEYHOro AisiHHS 0co60I0,
IO HE JOCSATNIa 1O MOMEHTY BYMHEHHS 3JIOYUHY HEOOXiIHOTO BiKYy,
CBilYMTh, L0 HEMAE CYD’€KTa 3JI0YMHY Ta ¥ HEMa€E MOro Ckiaamy, a
TOMY BMKIJIIOYAETHCSI i caMa KpUMiHallbHa BilIIOBiaJIBHICTB.

Y 4.1 c1. 22 KK mnpsMo 3a3HayeHO, L0 KPUMiHaNIbHIil Binmosi-
JalbHOCTi MiANAraloTh OCOOH, SIKUM N0 BYMHEHHS 3JJOYUHY BUIIOB-
HWIOCS WIiCTHAAISATh PoKiB. lleil BiK MpUItHATO HAa3UBaTH 3arajibHUM
BIKOM KpHUMiHalbpHOI BinnmoBiganbHoCTi. Y 4. 2 cT. 22 KK BcTaHOB-
JIIOETBCST 3HUXKEHUH, TOOTO 3 14 pOKiB, BiK KPUMiHAJIBHOI BiINOBIi-
JaJIbHOCTI 32 OKpEMIi, nepepaxoBaHi 6e310cepeIHRO B 3aKOHI, 3/109M-
HuU. [lepenbauenuii 4. 2 ct. 22 KK mnepenik 3104nHiB, 3a Ki HacTynae
BiINOBiZANBHICTE i3 14 pokiB, € BuuepnHuM. [Ipu Bu3HaYeHHI BiKy, 3
JOCATHEHHSIM SIKOTO 0c00a Moxe OYyTH NPUTATHYTA 10 KPUMiHAIBHOL
BillIIOBiXaJbHOCTI, 338 OCHOBY O€peThCsl PiBEHb CBiIOMOCTI NIOAWHH, ii
30ATHICTh PO3YMITH XapakKTep BYMHEHUX HEIO Hiii, iX CYyCHiJibHY He-
0e3neKky U 3HaYEHHS, a TAKOX MOXIMBICTh KEPYBATU CBOIMH HisSIMU.

Y psani BUNankiB KpuMiHajdbHa BiANOBiNadbHICTh MOXIIMBA JIUILIE
3a 3JIOYMHM, BUMHEHI TIOBHOJITHIMU 0COBaMM, TOMY L0 B CHIY Xa-
PaKTEpy LIMX 3MTOYUHIB X (PaKTUYHO HE MOKYTh BUNHUTHA HENOBHOIIT-
Hi, T06TO ocobu, 110 He. nocarm 18 pokis. Jo HUX ciaix BimHecTH
YXMJIEHHS Bil TIDU30BY Ha CTPOKOBY BifiCEKOBY CIIyX0y, BTITHECHHS
HETIOBHOJIITHIX Y 3JIOYMHHY NisSJIBHICTb.

O60B’43K0BOI0 03HAKOIO CYO’€KTa 3JIOYUHY € TAKOXK OCYIHICTb.
Cy6’exTOM 3/109UHY MOXe OyTu auie ocyada (4. 1 cr. 19 KK) a6o
obmexeHo ocynHa (cT. 20 KK) oco6a. OcyanicTh — 1Lie 30aTHICTb
0CcOOM IpPH BYMHEHHI 3JI0YMHY YCBIIOMJIIOBATH CBOI il i KepyBaTu
HUMHU. YUHHE KpUMiHalbHE 3aKOHOAABCTBO BHXOAUTh 3 TOLO, LIO
TiJIBKU OCyIHa ab0 OOMEXEHO OCyIHa 0c00a MOXE BUMHUTHU 3JIOYHMH,
1 TOMy BOHa MOX€ OyTU IIpUTSACHYTa 0O KPUMMiHaJbHOI BiAMOBiZalb-
HOCTi. 3JIOYMH 3aBXIM € aKTOM IOBEMiHKYU CBiIOMO Ail040i 0COOH.
OTxe, B 3MIiCT OCYIHOCTI BKJIIOYAEThCH 3AaTHICTL OCOOU B MOMEHT
3JIOYUHY TIPaBMJIBHO YCBimOMIoBaTH (akKTU4YHI O3HaKHU CcaMoro
NisiHHSL (06’€KTUBHI O3HAKM HissHHS, OGCTaHOBKY, Yac i Micle ioro
BYMHEHHSA) i HOro CcycniJibHO HeOGe3MeuHi HacliIKH, a TaKOX 3IaT-
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HICTh CBiJOMO KE€pyBaTH CBOIMM BYMHKaMHU. TyT CBiIOMICTb i BOJA
06’enHaHi MiX co0010 i BM3HAYalOTh Xapakrep MOBEAiHKH OCOOU B
KOHKpETHi# curyauii. O6MexeHo ocyaHa ocoba BHACHIIOK HasgBHO-
ro B Hei IICUXIYHOIO pO3Jajy He 37aTHa IMOBHOIO MipOI0 YCBiIOMIIIO-
BaTU cBoi fii (6e3misyibHOCTI) Ta (a60) KepyBaTd HUMHU. BU3HaHHA
0cob1 OOMEXEHO OCYIHOIO BPAXOBYEThCS CYAOM IPH NpPHU3HAYEHHI
[MOKapaHHA ¥ MoXxe OyTH MiACTaBOIO ISl 3aCTOCYBAHHS IIPMMYCOBMX
3aX0LiB MEIMYHOrO XapakTepy.

IIuTaHHA PO OCYAHIiCTh (HEOCYAHICTh) OCOOM BUHUKAE TiJIbKHU Y
BHUIIAAKaX i TIMIBKMU y 3B’43KY i3 BUMHEHHSIM HEIO 3JIOUYMHY.

Ha mpaxkTulli MUTaHHA PO OCYAHICTh (HEOCYNHIiCTh) BMHUKAE
TiMBKM MPU HAagBHOCTI CYMHIBiB y MCHUXi4Hiff IMOBHOLIIHHOCTI OCOOM,
dKa BUMHWIA IepenbadyeHe KPUMiHaJIbHUM 3aKOHOM CYCIiTbHO He-
OesneuyHe nissHHA. He Oynb-gKe INCHUXiYHE 3aXBOPIOBAaHHA BIIJIMBAE Ha
3MAaTHICTh OCOOHM YCBiIOMIIOBATH CBOI Hii ¥ KepyBaTH CBOIMM BUMH-
kaMu. OcynHOI0 MOXe OyTH BM3HAaHA HeE TiJIbKM IICUXi4YHO 310pOBa
JIIOMMHA, aje i Ta, 10 CTPaXNa€ SKUM-HeOyab NCUXiYHUM 3aXBOPIO-
BaHHAM, OJHAK 3a YMOBH, III0 B MOMEHT BYMHEHHS CYCIUJIBHO He-
Oe3MeyHoro NiAHHA BOHA YCBiIOMJIIOBaJIa CBOI Hii i MOIJIa KepyBaTw
HUMU. OCYIHICTh € MEPEeAYMOBOI KPUMIiHANIBHOI BiIIIOBiIAAbHOCTI.
Ocynnicth Mae Buan: odoMexena ocyaHicth (cT. 20 KK), BikoBa ocyn-
HiCTh, creliajibHa OCyIHICTh. Tak, obOMeXeHa OCYINHIiCTb mnepeada-
yae, 110 ocoba ITi yac BYMHEHHS 3JI0YMHY He Oyjia 3MaTHA MOBHOIO
MipOIO YCBiZOMIIOBAaTH CBOI Mii Ta K€pyBaTM HMUMHM 4Ye€pe3 HasgBHUH y
Hel ncuxiyHuit posnan. BikoBa ocynHIicTh nependayae BiiCTaBaHHS y
PO3BUTKY, K€ HE IOB’sI3aHE 3 MCHUXIYHOK XBOpOOOIO. Y LMX BUIIAl-
Kax 0co0a BU3HAETHCS CYO’€KTOM 3J0YMHY.

3i cTaHOM OCYAHOCTI MOB’sA3aHe it 3MilicHeHHA (peasi3allis) Lijgel
KPHUMiHAIBHOTO TOKAapaHHs, SKe € HE TiJIbKM Kapow 3a BYMHEHU I
3JI04MH, ajie ¥ CIIpAIMOBAaHE Ha BUIIPABJICHHS 3aCY/XKEHHUX, a TAKOX
MONEPEMKEHHSI BYMHEHHS HOBHUX 3JIOYMHIB K 3aCyIKEHUM, TakK i
iHmuMyu ocobamu. TinbKu ocynHi ocobM 3maTHI NMpaBUWIBHO YCBi-
JOMJIIOBATH CYTHICTh BUMHEHOTO 3j104uHY. CyKYyIMHICTh TaKMX O3HaK,
IK BiK i OCYAHICTB, € ITiACTaBOIO IS BU3HAHHS Cy0’€KTa 3JI0UMHY
€JIEMEHTOM CKJIaNy 3JI0YUHY.

3rigHo 3 4. 2 ¢T. 19 KK HeocynHO0 BU3HAETHCS 0coba, siKa i 4ac
BYMHEHHS CYCITIJIBHO HEOE3IEYHOro MisTHHS HE MOTJia yCBilOMIIIOBa-
TH cBoOi Iii Ta (a00) KepyBaTH HUMM BHACIIZOK XPOHIYHOI MCHUXiYHOI
XBOpPODOM, TUMYACOBOTO PO3JIaNy NMCUXIYHOI NisTBHOCTI, C1aboyMCcTBa
abo iHIIOro XBOopoOJMBOro cTaHy. HaBeneHy B 3aKOHi CYKYITHICTb 0O3-
HakK, IO XapaKTepU3YIOTh HEOCYAHICTh, NPUHHATO Ha3uBaTH GOpPMY-
JI010 HeocynHocTi. IIpuuyoMy B 1110 OpMyy HEOCYIHOCTI BKJIIOUEHI
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SIK MEIWYHi, TaK i IOPMINYHI 03HaKH (KpHUTepii). ¥ HayLli KpUMiHalb-
HOTO npasa Taka (opMyna onepxkaia HaliMeHyBaHHS . 3MilaHoi (op-
MYJI HEOCYTHOCTI. CrnonyuyuBum B Lii ¢)opMyJ11 MEIUYHI i Iopuany-
Hi O3HAaKM, 3aKOHOJABELb THM CAMHMM YBiB BU3HAYEHHS HEOCYIHOCTI
B YiTKi, CTPOro BH3HAY€Hi 3aKOHOM paMKH. OcyaHicTb a60, HaBna-
KH, Heocym-licrb BU3HAYAETHCS TUIBKM Ha MOMEHT BYUHEHHS OCO0010
CYCIINIBHO HEDE3NEYHOro NissHHSA i TUIBKM Y 3B’3KY 3 HUM.

ITOHATTS HEOCYTHOCTI BM3HA4a€ CyKymHICTb YMOB, 1[0 BHKJIKOYA-
I0Th KpPlMlHaJILHy BiMOBIAAIBHICTh OCOGH BHACIINOK MOPYIIEHD ii
MCHUXIYHOI AisIIBHOCTI, BUKIMKAHUX XBOPOOOIO.

Y 3aKOHi NOHATTS HEOCYIHOCTI BU3HAYAETHCS 33 JOMNOMOTOIO ABOX
KPHTEDIiB: MEAUYHOro (6ioMoriYHOro) i IpUAMYHOrO (MCHUXONOriy-
HOTO).

MenuyHuit KpuTepiit noaAra€ y BCTAHOBIEHHI HAgBHOCTI B OCO-
OM XpOHIYHOI NCHXiYHOi XBOPOOM, TUMYACOBOrO poO3Nady MCHXiy-
HOI IisJIBHOCTI, claboyMcTBa aGo iHIIOrO XBOPOGIMBOTO crany. Jdo
XPOHIYHHX TNCHUXiYHMX XBOPOG BiZHOCATH: MM30MpEHil0, eniien-
Cil0, MapaHol, MpPOrpecMBHUI Mapanivy i iH. TuMuyacoBuM po3na-
AOM TNCHUXIYHOI HifIBHOCTi BM3HAETbCA TOCTPE, KOPOTKOCTPOKOBE
NCUXiYHE 3aXBOPIOBAHHHA, LIO NPOXOAUTH y BUIJISIAI NIpUCTYNiB (na-
TOJIOTI4HI aheKTH, ANKOronbHi ncuxo3u i iH). CnaboyMcTBo (osmiro-
(‘prHlﬂ) — HalbiNBII BaXKe NCHXIYHE 3aXBOPIOBAHHS, L0 MAE TaKi
Pi3HOBMAM: imioTisA, iMGiLNBHICTS i AeGitbHICTD. TTin iHIIMM XBOpPOG-
JIUBUM CTaHOM PO3YMIlOTBCS TaKi XBOPOOJIUBI pO3nanu TNMCUXIKH, AKi
He OXOIUIIOIOThCS paHillle Ha3BaHUMU TPHOMA BUIAMM ICUXiYHHUX 3a-
XBOpIOBaHb (BaxXKi ¢opMu ncuxonarii). Jisg HasiBHOCTI MEXMYHOIO
KPHUTEDIIO HEOCYAHOCTi JOCHUTh YCTAHOBUTH, 1O B MOMEHT BYMHEH-
HA CYCNiIbHO HeOE3MeYHOro MiSHHA 0co6a CTpaXaana Xoua 6 OOHUM
i3 3a3HaYeHHMX 3aXBOPIOBaHb. [HII NCHUXiIYHi CTaHM, IO HEraTUBHO
BIUTMBAIOTh HA MOBEMIHKY 0C00M (bizionoriunuit adekT), HE BUKIIO-
YaloTh OCYAHOCTI. Y MEBHHUX BUIAIKAaX BOHM MOXYTb PO3IISAATHCS
JIHLIE K OOCTaBUHHU, IO NMOM’SKIIYIOTH BiANOBinaibHicTh. BcTaHOB-
JCHHS MEAMYHOTO KDHTEPIlO L€ He AA€ MiACTaB WIS BUCHOBKY IpO
HEOCYIHICTb 0COOM B MOMEHT BYMHEHHS CYCMiJIBHO HeOe3neyHoro
HissHHA. HasgBHICTE LBOro KpHTEPIIO € JUIlle CBiAOLUTBOM HAgBHOCTI
ONHi€l 3 IBOX HEOOXiIHMUX O3HAK.

KOpuanuHuit KpUTEepi HEOCYAHOCTI BUPaXXa€eTbCSl B HE3AATHOCTI
0COOM B MOMEHT BYMHEHHS CYCNiJIBHO HeGE3MEeYHOro NisHHS YCBi-
AOMIIOBATH CBOI il a60 KepyBaTM HHUMM BHACIIIOK MCHXiYHOI XBO-
pobu. OTxe, BiH MiCTUTH Yy COGl O3HAKM, L0 BM3HAYAIOTh TIXKICTh
3aXBOPIOBaHHS, INUOKWHY NMOPAa3KH MCHUXIKH, CTYNiHb BILUIMBY NCHXid-
HOTO 3axXBOPIOBaHHS Ha 3[aTHICTh YCBiIOMJIIOBATH XapaKTep BUMHE-
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HOro HisiHHS ab0 KepyBaTH CBOIMHM BYMHKAMHU. Y LBOMY TNPOSBJISAETH-
CS1 HEPO3PMBHHUI 3B’A30K MEIMYHOrO i IOPUINYHOTO KPUTEPIIB.

VY ct. 19 KK 1opuanyHuii KpUTEPiii HEOCYAHOCTi BUPaX€eHO ABOMA
o3HakaMU: 1) iHTeNeKTyanbHOIO — Ocoba He MOTIJIa YCBilOMIIIOBATH
CBOI .Iii; 2) BONIBOBOIO — 0CO0a HE MOI/a KEpyBaTH CBOIMH HigMH.
IMin «CBOIMM AiSMU» TYT PO3YMi€TbCS He Oyab-sika MOBEAIHKA HyINEB-
HOXBODOTO, a TibKM Ti HOTO CycmilbHO Hebe3neuHi Ail (Ge3nisnb-
HicTb), fiKi mepenbaueni nesHoiwo crarrelo KK. Ocoba mMoxe Oytu
BM3HaHA HEOCYAHOIO SIKIIO BHSABJE€HAa OAHA 3 MEAWYHHUX YU IOpH-
JIUYHUX O3HAaK.

MiX 3JTOYMHHICTIO i NMUALTBOM iCHye Ge3mocepenHiil 3B’d30K.
KpUMiHONMOTiUYHI MOCHiZXEHHS TMOKa3yloTh, WIO TiJ BIJHNBOM
CI’SSHiHHA BiAGyBa€ThCA MPAKTUYHO MOJOBHUHA BCiX 3JIOUMHIB, a TaKi
3IOYUHH, AK BOMBCTBA, TAXKi TLNECHI YIIKOIXKEHHS, XYJiraHCTBa,
TPAHCTIOPTHi 3M09MHM B GLABIOCTI BUMAAKiB BiAOYBalOThCH B CTaHi
CI’SHiHHSA.

3JI0BXHMBAHHSA CIMPTHUMM HAIMOSIMM, K i HapKOTHYHUMH 3a-
co0aMM, 3HMXYE CAMOKOHTpPOJIb JIIOAMHM, PO30YyIOBYE MODAIbHY
HECTIiHKiCTh, KOPUCIMBI ¥ arpecuBHi MOTUBU. IIpy HBOMY BMHMKAE
Hepo30ipAuBicTh Y BUOOPI 3acO6iB ISt NOCATHEHHS Pi3HMX LiNeH.

V sinnosigHocTi no cT. 21 KK ocoba, ska BUMHUJIA 3JIOYUH Y CTali
CI’AHiHHA, MiAusrac XpuMiHaibHii BimnmosigansHOCTi. OTXe, 3a 3a-
ralbHUM IMPaBUJIOM CTaH CI’SIHIHHS He 3BUIbHSE OCOOY Bill KpUMi-
HaJIbHOI BignmosizanbHocCTi. 1le#i BUCHOBOK I'PDYHTYETHCS Ha TOMY, LIO
IpM 3BUYaiiHOMY (Di3ioNOTiYHOMY CI’SIHiHHiI BiICYTHii MeNHYHUHA
KpHUTEPiil, a TOMy HeMa€ MiACTaB WIS BU3HAHHA OCOOM HEOCYTHOIO.

IHIMMI Miaxig A0 BUpILIEHHS PO3IJIAHYTOTO MUTAHHS MPU3BiB OH
0 HEOBIPYHTOBAHOTO 3BiIbHEHHSI Bill KPHUMiHaJBbHOI BilNOBidaNb-
HOCTi 6aratbox ocib, siki BUMHWIM HeOe3NeyHi 3MoYyMHU. Tak, He
MOXHA OyJI0 6 MPUTATHYTH A0 KPHMiHAIbHOI BilIIOBiIaJIBLHOCTI BOLis
aBTOTPAHCIIOPTY, SIKWH, nmepebyBalouu B CTaHi CHJIBHOTO aJKOTOJbHO-
ro CI’siHiHHsI, CKOIB aBTOaBapilo, Yy pe3yJbTaTi sIKO1 3aTMHYJIH JIIOAU.

BpaxoBylouu MiBUILEHY HebGe3neKy ocib, siki BUMHAIOTh 3JI0YHMHH
B CTaHi cI’sAHiHHA, vy cT. 67 KK 3akpimieHo, uio us o6cTaBUHa €
TaKolo, W0 OOTSIXYE TOKapaHHS.

CrieniaIbHUMHU Cy6’eXTaMM Ha3HWBalOThCA Cy0’eKTH, L0 BO-
JIOMiIOTh KOHKPETHMMHU OCOOJIMBOCTAMH, 3a3HAYEHHUMH B TUCIO3ULII
CTaTTi, TOOTO Ti, AKi KpiM HEOOXiIHUX 3arajbHMX O3HaK (OCYIHICTb,
IOCATHEHHS TEBHOrO BiKy) AOMNATKOBO MalOTh CleliaibHi (0cObuBI)
o3HakM. OTXe, 03HAKH CIICIiaJIbHOTO CY0’€KTa 3aBXAU JOMNOBHIOIOThH
3arajbHe MOHSATTA i TOMY BOHHU 3aBXIM € HONATKOBMMHU (4. 2, 3, 4
ct. 18 KK).
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BusHauaouu KpHUMiHaJlbHY BiIIIOBiHaJbHICTh 3a JEAKI 3JIOYMHH,
3aKOHOJAaBELb 3BYXY€E KOJO MOXIHBUX cy0’ekTiB. lle oOyMoBieHe
TUM, WO AEsIKi 3MOYMHHU (CiyXOO0Bi, BiliCbKOBi 3JIOYMMHH) MOXYTb
OyTH BUMHEHi He KOXHOIO OCYAHOIO0 OCO0OI0, IO AOCSIa IEBHOro
BiKy, a JIULLE TUMH O0coDaMH, SIKi BUKOHYIOTh clieliaibHi GyHKUII Mo
XapakTepy CBO€i poOOTH abo 3aiiMaHOl rmocanu. CKIaau 3J04MHIB, Y
SKHUX IependadyeHa BiMMOBidanbHICTh 3a3HAaYEHUX OCiO, HA3HBAIOTHCSA
ckjianaMu 3i creuiaabHUM cy6’ekToM. OCOOIHUBICTIO CHEeLiaIbHOTO
cy0’exTa € itoro ciyx6oBe cTaHOBUIE abo npodecis (mponaBels Ma-
rasmHy, CTOpoX, ciyx0oBa ocoba), nemorpadiyHi naHi (a He IPUPOI-
Hi KOCTi, CIIOKOHBIYHO BJIACTHUBI JIIOAWHI, HE TICUXOJIOTIYHI pUCH, 1O
chopMyBaIUCA B Ipoleci XUTTENIANbHOCTI). [IpyH HbOMY BU3HAHHSA
MEBHUX KaTeropiit ocid crneuiantbHUMHU cy0’€KTaMU OOYMOBJicHe He
iX cTaHOBMLIEM (TIPUHLIMII PiBHOCTI BUKJIIOYAE HEPiBHY BiAIOBidalIb-
HIiCTh 3a OMHAKOBi 3JJOYMHM), a TUM, 1O Li 0cOOM BHACIIZOK 3aii-
MaHOro CTaHOBMILIA MOXYTb BUMHHUTH TaKi 3JIOYMHHI HiAHHSA, gKi HE
MOXyTb OyTH BYMHEHI iHIIMMM ocobamu. CKagu 3JIOYMHIB 3i cre-
LHiabHUM CY6’€EKTOM ITIIKPECIIOIOTh TICHUI 3B’A30K, AKHM iCHYE MiX
06’€KTOM, 00’€KTMBHOIO CTOPOHOIO i CY0’€KTOM 3JI0YHUHY. 3BYXKYIOUH
KOJIO BiAIOBiJAJIBHUX OCI0 y CKJlajax 3i crielliaiIbHUM Cy0O’€KTOM, 3a-
KOHOJAaBellb 3BUYAHO BKa3y€ Ha li€ B NUCIO3MLIi cTaTTi. B iHIIKX
BUMAagKax 3i 3MiCTy CTAaTTi BUILIMBAE, IO CYO’€KT 3JI0YMHY Clielialb-
HUIA.

He cnyx00Bi 0ocobu He MOXYTb OyTH MignaHi BiANOBiHAaNbHOCTI
SIK BUKOHABL IO CTaTTAX MpO CiyxXO00Bi 3noyuHU. He BCi 37104MHH,
Cy0’eKTOM SIKMX € CJyX00Ba 0coba, BiTHOCATBCS A0 CIYXXOOBHUX 3J10-
yuHiB. Tak, 10 3JIOYHHIB MPOTH BUOOPYMX i TPYIOBHUX IpaB rpOMansiH
BinHeceHa ctatTa KK Ykpainu, 1o nependayae BianoBinalbHICTh 3a
NMOpYILIEHHs 3aKOHOJABCTBA PO IPaLo.

Ile MOSICHIOETbCA THUM, WIO CIELialbHUNA CYO’€KT HE € €AMHOIO
BU3HAYaJbHOWO IJis CKJaay O3HaKol. BupiluanbHe 3HAYEHHA 1A
BU3HAYEHHS NMPUPOAHY 3JIOYMUHY K BiIHECEHHS Horo mo toro adbo iH-
LLIOro po3Iiny Ma€ 00’€KT 3JIOUMHY.

O3Haky, UI0 XapaKTEepHU3YIOTh CIEelliaJbHUX CYO’€KTiB, MOXYTh
Oytu knacudikoBaHi B Takuil crocid: 1) 03HaKH, 110 XapaKTEepHU3y-
I0Th JE€PXaBHO-IIPaBOBE CTaHOBHMILE 0CoOHM (iHO3emeub, ocoda Oe3
TPOMAIsiHCTBA); 2) O3HAKH, L0 XapaKTepu3yloTh NpodeciiiHe cTaHo-
BUILE; 3) O3HAKH, LIO XapaKTEPU3YIOTh CIyXO00BE CTAaHOBHIIE, 0COO-
JIUBi SIKOCTi BUKOHYBaHOI po00TH; 4) nemorpacdidyHi O3HaKU — CTaTh,
BiK, POAMHHI BiTHOCHHH.

HeBinnoBigHiCTh 03HAK, L0 XapaKTEPU3YIOTh CyO’€KTa 3JIOUHUHY,
O3HakaM, MepenbayeHUM NUCIO3HUIIEID CTaTTi, BUKJIIOYA€ BilMOBi-
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ManpHICTh 3a LI€I0 cTaTTeio. B iHINMX Xe BMMNagKax O3HaKu CIie-
HiaJbHOroO cy6’€KTa B cCaMOMY 3aKOHi NpsIMO il HE BKa3yioThCs, alie
BOHM Ge3rnocepeqHbO BUILIMBaKOTh 3 Horo 3micty. Tak, y cT. 371 KK
NpsIMO He 3a3HAYeHO, XTO € Cy0’€KTOM 3aBilOMO HE3aKOHHOrO ape-
Ty, 3aTpuManHsa abo npuBoay. ONHAaK LUISIXOM TiAyMauyeHHs 3aKOHY
HEBAXKO BCTAHOBMTH, 1O Cy6’€KTOM HAHOTO 3JTOYMHY MOXYTb OYTH
TiJIBKM Ti NpalliBHUKM [IPaBOOXOPOHHMX OPraHiB, AKi HaaileHi mpa-
BOM 3[iliCHIOBAaTH apellT, 3aTPMMaHHs abo TNpHBia.

Hepinki #t BUManKM, KOJM O3HAKH CHELiaIbHOTO Cy6’€KTa BHKO-
PUCTOBYIOTBCSl 3aKOHOIABIEM TP oMuci KBalidikoBaHUX (0COGIMBO
KBali(PiKOBaHMX) CKIIaNiB 3/I0YMHIB.

BuknageHe n03BOJS€E 3pOOMTH BUCHOBOK, IO NPaBOBE 3HA4Y€H-
HS 3arajJbHMX i crelliaJbHUX O3HAaK Cy0’€eKTa 3JI0Y4MHY HEOMHAKO-
BO. BimcyTHicTh xo4a 6 oaHi€l 3 3araJbHUX O3HAK Cy0’€KTa O3HAYa€E
pa3oM 3 TMM i BiICYTHicTh ckiyiagy 3704MHy. O3HaKu CreuiaibHOro
cyb’eKTa B MNeEBHiil Mepi € 0OMeXyBalbHMMHU, TOMY 1110 BOHM BM3Ha-
Yai0Th, 110 TOH abo0 iHIIWI 3I0YMH MOXE BUMHHUTH He Oyab-ska, a
TiIBKM Taka ocoba, sika BOJOMIE NMEBHUMHU o3HakaMH. ToMy ocobH,
110 He BOJIOMIIOTH TAKMMHU O3HAKaMM, HE MOXYTh HECTH BiATIOBidaib-
HiCTh 3a KOHKPETHHUM KPHMMiHaJbHMM 3aKOHOM, TOMY ILIO BOHM HE €
cy6’ekTaMM LbOTO CKiaday 3m04vHy. Taki oco6u abo B3arani He He-
CyTh KpUMiHaJIbHOI BiINIOBiJJIBHOCTI, 200 BiANOBIAAIOTh 33 3/I0YHHH,
AKi MOXe BUMHUTH Oyab-siKa ocoba (3arajibHUU Cy0’€KT).

Cnifg pO3MeXOBYBaTH TIIOHATTS «CYG’€KT 3JIOUMHY», «CyD’€KT
KpUMiHanpHOI BiAMOBiZaTBHOCTI» Ta «Cy0’€KT KpUMiHANbHO-TIPAaBO-
BOTO BILTMBY». Ile mHUTaHHsA OCOGIMBO aKkTyami3yBallocs 3 IOSBOIO Y
KK VYkpaiau 2001 p. posniny XIV' «3axonn KpUMiHa/IbHO-TIPABOBO-
TO XapaKTepy LIOAO IOPUAMYHMX ocib». Bimmosimno mo u.1 ctT. 2 KK
VKpaiHM, MiAcTaBolo KPUMiHaIbHOI BiINOBiNaJbHOCTI € BUMHEHHS
0co60I0 CYCHiNbHO Hebe3neyHoro MisiHHS, K€ MiCTUTh CKJai 3J10-
4yuHy (TOOTO ANst TOro, 106 6YTH CyG’€KTOM KPUMiHaNbHOI BiAllOBI-
IanbHOCTI, NOTPiGHO 6yTH cy6’ekToM 37m0uMHYy). ¥ cT. 18 KK Vkpai-
HHU 3a3HaYeHO, L0 CyO’€KTOM 3JI0YMHY € BUKIIOUHO ¢i3zudHa ocoba.
oo 10pMIMYHMX OCi6, TO BOHM MOXYTb OYTH JMlIEe CyD’€KTaMuU
KpMMiHabHO-TIPaBOBOrO BIUTMBY (IJ1s1 HUX HE XapaKTe€pHa HasBHICTb
BUHU Ta OCYITHOCTI).
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Tema 9. CYB’EKTUBHA CTOPOHA CKIADY 3/104YUHY

ToHATTA Ta 3HAYEHHN CYO'EKTUBHOI CTOPOHM CKNamy 3NOYUHY.
MoratTs Ta popmy BuHK.

MoHaTTs Ta Bugu ymucny.

TloHsTTS T BUAQK HEOBEPEXHOI hopMU BUHU.

Kasyc, vioro BigMIHHICTb Big 3MOYUHHOI HEOBEPEXHOCTI.
Smiwana (nogsiviHa, cknagHa) gopma BuHY.

TNoHATTS Ta 3HAYEHHS MOTUBY 3fI04UHY.

TToHATTA Ta 3HAYEHHS METU SIT0YUHY.

SBaranpHa XapaktepucTika emouif Ta eMOoUiiHUX CTaHIs.
TTOHATTS 0pUgUYHOI MOMUIKY Ta IT MPaBoBe 3HAYEHHS.
TMoHATTA Ta BUGKH (YaKTUYHOI MOMUNKY, iT 3HAYEHHS.

Cy0’eXTHBHA CTOPOHA 3JIOYMHY — II€ BHYTPIIIHA CTOPOHA 3JI04U-
Hy, TOOTO IICHXiYHa HisJIbHICTh 0cOOM, 110 BinoOpaxa€e BiIHOINEHHA

il cBimoMocCTi ¥ BOJIi O BYMHEHOTO HEIO CYCIiNIBHO HEOE3IEYHOro
HigHHA i #oro HacniakiB. 3MicT Cy0’€KTUBHOI CTOPOHHM CKJamy 3J10-
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YMHY XapaKTepU3yIOTh MEBHI IOPUANYHI 03HaKU. Takumu O3HaKaMu
€ BMHA, MOTHMB, €MOLii Ta LiJb BYMHEHHS 3J0YMHYy. BOHHM TicHO
OOB’sI3aHi MiX co0O010, OMHAK iX 3MiCT ¥ 3HaYeHHSA B KOXHOMY BH-
MagKy BUMHEHHS 3J0YMHY HeoNHaKoBi. BuHa ocobu € OCHOBHOIO,
0B0B’I3KOBOK0 O3HAKOI0 OyIb-sIKOTO CKJany 37104uHy. BoHa BM3-
Hayae caMy HasBHIiCTb Cy6’€KTMBHOI CTOPOHM M 3HAa4YHOIO MipoOlo
ii 3MicT. BiZCyTHiCTb BMHM BHKII0Y4a€ Cy0 €KTMBHY CTODOHY A THM
CaMMM CKJIa[l 3JIOYMHY.

[MoBHA XapaKTEPUCTHKA 3MiCTy Cy6 €KTMBHOI CTOpDOHM GaraTtbox
3JIOYMHIB MOXJIHBA JIWIIE IIPY BCTAHOBJEHHI il BpaxyBaHHiI MOTHUBY
#i METH BYMHEHHSI CYCIIUIbHO HebesneyHoro HisstHHs. Ha BinMiny Bin
BMHY eMOL{i, MOTHB i LIib — (aKyabTaTMBHI O3HAKU CY6’€KTMBHOI
CTOPDOHU 370uMHy. BOHM MalOTh 3HAYEHHA HEOOXiTHMX O3HaK
JIMIe Y BUITANKaxX, KOJM HasBaui B qucrosuuii ctarti KK B SIKOCTI
00OB’I3KOBOI O3HAKH KOHKPETHOIO 3JIOYMHY.

OCoBIMBOCTI JesTKUX CKIAJiB 3I0YMHIB BH3HAYAIOTh HEOOXiMHICTh
3’sicyBaHHS THX a00 iHIIMX eMOIli#, sIKi 3a3HaBaja JIOIMHA IIPH BYM-
HEHHi CYCIIUIBHO HeGe3nedHoro isiHHsA. IcHye Ge3miy emolii, sKi
Pi3HATHCS 3a CBOIM XapakTepOM, 3MiCTOM, 4acOM BHHMKHEHHS. Ax
IIPaBWIO, yci BOHM TepebyBaloTh 32 MeXaMH Cy0’€KTMBHOI CTOPOHM
3M0YMHY, TOMY IO He BILIMBAIOTh Ha (popMyBaHHS ii 03HaK (KasAT-
TS y BUMHEHOMY, CTpax MOKapaHHs i iH.) abo BILUIMB uei Mi3epHO
Manuii 1 TOMy He Ma€ iCTOTHOTO 3HadyeHHs IpY ¢GOpMYyBaHHI B 0CO-
64 MOTHMBY I METM BUMHMTH 3JIOYMH (KaJlb, XAIICTh i T.IL.). Alne B
nesikux nepenbauenux y Hopmax Oco6nuBoi yacTunu KK Brnangkax
Taki eMollii, K CTaH CHJIBHOTO JYIIEBHOIO XBWJIIOBaHHS, BilirpaloTh
icToTHY poib y (POPMyBaHHi MOTHBY BUMHEHHS Ha3BaHMX 3JI0YMHIB i
TOMY BXOISATh B 3MiCT Cy0’€KTMBHOI CTODOHM 32 YMOBHM BKasiBKM Ha
HUX Y DUCITO3HUIlil HOPMU 3aKOHY.

BCTaHOBIEHHS BCiX O3HaK Cy6’€KTMBHOI CTODOHM — lie AK Ou
3aBeplIANbHUMA eTan y BU3HAY€HHI HAsIBHOCTI CKiany 3J04YHHY K
€IMHOI TiICTaBM KPUMiHAJBLHOI BimmosinanpsHocTi. ToMy 3’sCyBaHHS
cy®’€EXTUBHOI CTOPOHM Ma€ BaXJMBE IOPMAWYHE 3HAUYCHHS, AKE MPO-
SIBJISIETHCS. B TAKOMY.

Cy6’eKTHBHA CTOpOHA — II& OGOB’SI3KOBMIt €l1eMEHT OyIb-sIKOTO
CKJIany 3JMIOYMHY i il HassBHiCTh aGO BiICYTHICTh JO3BOJSE BiIMEXY-
BaTH 3JIOYMHHE MiSTHHSA BiJ HE3JIOYMHHOro. Tak, BiACYTHi#l ckiam
37I04MHY TP HEBMHHOMY 3allOfisHHI HaBiTh TSDKKUX HACHiAKIB,
1110 HACTaJM B Pe3yjbTaTi AOPOXHBO-TPAHCIOPTHOI IpUroau, abo y
BUMAAKy BUMHEHHS TiTHHS 3 HEOOEPEXHOCTi, SKIIO 3aKOHOM BCTa-
HOBJIEHA BiITOBiNAJIBHICTh JHMIIE 32 YMUCHO BUYMHEHE JiSHHS, K L&
Ma€ MiClle TIpH 3aloisHHi JEerKOro TiIECHOTO YIUKOMXEHHS. Bix-
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CYTHICTb MOTHBY a00 METH TAaKOX MOXE BHUKIIOYATH CKJIAA 3JIOYH-
HY W KpUMiHanbHy BignmoBiganpHicTh. Cy0’€KTHUBHA CTOPOHA CYTTEBO
BIUIMBAa€ Ha kBamidikallilo 37104MHIB i JO3BOJISIE BiIMEXYBaTH MOAi0-
Hi 32 00’€EKTUBHMMHU O3HaKaMM 3JIOYHHH, K L€ Ma€ Miclue y BH-
nagkax BYMHEHHsT BOMBCTBA YMHCHO abo0 yepe3 HeoOepeXHicTb, abo
MOLUKOAXKEHHI MaiiHa YMHCHO a00 4epe3 HeOoOEpEeXKHICTh.

¥ ct. 62 KoHcrutyuii Ykpainu i1 ¢T. 2 KK 3akpinieHo oquH 3 Haii-
BaXJIMBILLMX MPUHLMMIB KPUMIHATBHOIO MpaBa — MPUHLMAN KPHUMi-
HaJIbHOI BiAIMOBIOQNbHOCTI TUIBKM 3a HagBHOCTI BUHHM. KpuMiHaib-
Hill BiAMOBiZaMbHOCTI i MOKapaHHIO MiMIATa€ TUTBKKA Ocoba, BUHHA
y BYUHEHHI 3JIOYMHY, TOOTO KA YMHCHO abo 4yepe3 HeoOEePEXHICTb
BYMHMWJIA nepeadayeHe KPHUMiHAIbHHUM 32aKOHOM CYCMUIBHO HeGe3-
nieyHe AissHHA. YiTKe 3akOHOmAaBYe 3aKpilUIEHHS HAHOTO IMOJIOKEHHS
€ BaXJIMBOX TapaHTI€0 HOTPUMaHHsS 3akKOHHOCTi. Lle mosoxeHHs
3HaAXOAUTb CBOE KOHKPETHE BUpaXeHHs B CT. cT. 23, 24, 25 KK, ne
HaJade 3arajibHe MOHSATTS BHHH i i1 (hopM: yMUCHy I HeOOEpPEXKHOCTI.
binpln geTaibHO O3HAKHM CY0’€KTHBHOI CTODOHH KOHKDETH30BaHi B
nopMmax OcobnauBoi yactuHu KK. Yce 1ie CBiZ4MTh IMPO HEMPHITYC-
THUMICTb ¥ KPDUMiHAJIBHOMY IPaBi 00’€KTMBHOIO CTABJIECHHS Y BHHY,
TOOTO BiAINMOBiZANbHOCTI 0€3 BCTQHOBJIEHHS BUHH OCOOM Yy BYMHEHHI
CycrniibHO Hebe3nmeyHOoro AissHHS W HacTaHHi cycniJibHO Hebe3mney-
HOro Hachigky. TakuM 4YMHOM, YMHHE 3aKOHOIABCTBO 3aKpiIlIIOE
¢OpMH BHHHM # yKasye Ha Te, LUO iX KOHKPETHHUI MpOsSB MOXJIHUBUH
JIMLIE Y BUYMHEHHi 0c00010 CycrmiibHO HeGe3dnmeyHoro gissHHA. OTxe,
BHHA € HE TUIbKH 00OB’SI3KOBOIO O3HAKOIO CYO’€KTMBHOI CTOPOHH,
ajle ¥ MepeayMOBOI0 KPUMIHAIBHOI BiIIMOBiZAIbHOCTI (T€Opii BUHHU B
KPUMiHQIbHOMY MpaBi).

BuHa — ue ncuxiyHe CTaBJIEHHSI OCOOH IO BYMHEHOTO HEK CYC-
MJILHO HeOe3MeyHOoro AisTHHS Ta HOro HacainkiB y opMi ymucity abo
HeoOepexHocTi. Lle 3araibHe MOHSTTA BHUHH, K€ € y3arajibHeHHSIM
HaOUIbl XapakTEPHUX O3HAK, BJIACTUBUX Oyab-siKili (pOpMi BHHU.

BuHa siKk 000B’s13K0OBa O3HaKa CY0’€KTHBHOI CTODOHH OYIb-SIKOIO
CKJIaAy 3JIO4MHY HEPO3PHUBHO MOB’s3aHa 3 Oro 06’€KTHBHUMH 03-
HakaMd. HaiiGinpln BaXJIMBOIO CKJIAI0BOXO Y MOHSTTI BUHH € 3MicCT
BUHM. 111 HaaHHS XapaKTEePUCTHUKH MOHATTSA BUHH HEOOXiZHO BHII-
JIUTU 1 mpoaHatidyBaTH iHiIi ii oco6auBocTi. Cepel HUX BaxXKJIMBe
3HA4YEHHS Mae€ ii colliaibHa CYTHiCTb. BUHA — KaTeropis collianbHa.
Lls BmacTHBICTh MPOSIBIASIETbCA B HEraTUBHOMY ab0 3HEBaXXJIHMBOMY
CTaB/IeHHi OCO0OM, siKa BUMHSIE CYCITUIbHO Hebe3neyHe AissHHS, IO THX
iHTepeciB, coljaIbHUX GJar, LWiHHOCTeN (CYCIMuUIbHMX BiZTHOCHH), fKi
OXOPOHSAIOTHCS KPUMiHAJILHUM 3aKOHOM. TOMy BMHA OCOOM y BYH-
HEHHIi CyCrniuIbHO HEe0E3MeYHOro OisTHHSA 3aCyIXXYETbCSl MpaBoM. Bax-
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JIMBE 3HAYE€HHS B TIOHATTI BUHM MalOTh i Taki 1i ckiiamoBi, 9K popMu
1 CTYyNiHb BHUHH.

CTymiHb BUHH € OLIiHOYHOIO, KiJIbKiCHOIO KaTeropielo TaKoIo, IO
fararo B UYOMYy BM3HAYa€ TAXKKICTH BUMHEHOTO AigHHA H HeGe3neKy
0cobu BMHHOro. ToMy CTymiHb BUHHM K OM KOHKPETHU3YE NOHATTA
BUHHU. BOHa Mae ¥ BaXJIMBE TNPAaKTUYHE 3HAYEHHS, OCKIJIBKM peaji-
3amig KPUMIiHaJIBHOI BIIMOBIZANBHOCTI H NPU3HAYEHHS KOHKPETHOTO
[IOKapaHHs 0arato B YOMY 3ajieXaTb Bill TOTO, i3 MpsAMuUM abo He-
OpPSMHMM YMUCJIOM BUMHEHHMU 3JI0YMH, MaB Miclle yMUCEN 3a3aaneriab
OGMIpKOBaHMIT a60 PanTOBO BUHUKIWM, KM BUI HEOOEPEXKHOCTI
JonycTuyia ocoba i y YoMy BOHa BUSABHUJIACA.

3MIiCT BUHM — L€ CYKYITHICTh CBiTOMOCTi (iHTeJIEKTyaJbHUH MO-
MEHT), BOJIi (BOJILOBUI MOMEHT) i iX criBBiAHOLIEHHs. [Ipy BUNHEH-
Hi 3JI0YMHY CBiZOMICTIO 0COOH OXOIUTIOIOTECS (PaKTHUHI OOGCTaBUHH,
OJIHI 3 SKWX YCBiIOMJIIOIOTbCA B TOBHOMY OOCs3i, iHILII — JIMIIE TTPU-
OMKU3HO, a JACAKi — MOMUIIKOBO.

BuHa 0co6u — BaXUIMBA COLjaIbHA KATEropisi, 3MicT KOl BU3HA-
yae K XapaKTep i TAXKKICTh 3JIOYMHHOIO ITisiHHA, TaK W caMmy Horo
HagBHICTb SIK Takoro. BiZoMo, 110 CBiIOMICTb i BOJSI AESIKOIO Mipoio
OOYMOBJIEH] 30BHILIHIM cepen0BnuJ;eM, 00’cKTUBHUMH YyMOBaMHM ce-
PEOBMLIIA, B IKOMY MIPOXUBAE i NPALLIOE JIIOANHA. OnHak LS 3a/1eX-
HicTh He € (aTanbHOK0. BoHa He BU3HAYA€E acCOUialIbHY MOBEIHKY
0co6u. ¥V LIbOMY TOJIOBHY POJIb BUKOHYIOTh Or0 CBiIOMICTb i BOJISL.
CaMe BOHM BU3HAYalOTh XapakTep i GOpMy MOBENIHKM JIOIMUHU B
KOXHOMY KOHKpeTHOMY Bumnanky. CyTHiCTb BUHM BM3Ha4a€ cCoLiaib-
HY NpUpPOIy BUHM il ITOJIATA€E B HETaTMBHOMY CTaBJIEHHi ocobu no
TUX iHTepeciB i LIHHOCTEM, AKi OXOPOHSAIOTHCA 3aKOHOM.

[Mpy BUpilIEHHI MUTAHHS PO BUHY, i HAABHICTB i 3MiCT B KOXHO-
My BMIAAKy MiIAsira€ JOBEAECHHIO Ha HOCYHOBOMY CIIICTBI @ Y npo-
1eci cyZIoBOro po3IisLy Ha OCHOBI aHamidy BCiX 3i0paHMX y cIIpaBi
moKa3iB. BoHa BXOAWTb B 3MICT NpeaMeTra TOKa3yBaHHS IO KOXHIM
cnipaBi. Cyl mi3Hae BUHY TaK, AK BiH BCTAaHOBJNIOE i MizHae iHui
dakTn i sBMIIa 06’€KTUBHOI HificHOCTI, 1O icHyIOTh abo BinOysa-
I0TbCA B 30BHILLIHBOMY CBITi.

[paBuibHe 3’sicyBaHHs 3MICTy BUHH, ii dopM i BumiB — HEOO-
XiIZHa yMoOBa MpaBWILHOI KBaidikanii 37104MHiB. BaXxinee 3HAUYCHHS
BUHM TMOJATAE i1 y TOMY, 1110 KpUMiHajbHE MPAaBO BUXOAMTH i3 MpHU-
HIMITY Cy6’€KTUBHOTO CTaBJIEHHS, TOOGTO MOXJIMBOCTI KPMMiHAJIBHOL
BILITOBiMATEHOCTI OCOOM TNBKM 3a HAABHOCTI ii BUHM y BYMHEHHI
KOHKPETHOTO CYCHiIbHO HeOe3neyHoro NisHHS. BiXCyTHiCTh BUHM
BUKIIIOYAE Cy6’€KTUBHY CTOPOHY, @ TUM CaMUM — CKJIaJl 3JIOUMHY i
mizcTaBy KpMMiHaJBHOI BiAMOBiganbHOCTI. 3HAYEHHS BUHU TOJATAE
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!y TOMy, 110 BOHa BUCTYIIa€ BaXJIMBUM KPUTEPIEM BilMEXyBaHHS
CYMiXHHX CKJIafiB 3JIOYMHIB i BIULTUBAE HAa BU3HAYEHHS MipH IOKa-
paHHSA 32 BUMHEHE.

(PopMU BUHU — II€ OKPECJIEHI B KpUMiHAJIBHOMY 3aKOHi KOMOi-
Hallil IEBHUX O3HAK CBiIOMOCTi i BOJi OCOGH, SIKA BUMHSAE CYCITilhb-
HO HeOe3leyHe AissHHA. Y KOMOiHallii TakKuX 03HAK i 3HAXOOUTh CBOE
BUpaXEHHA IICUXiYHE CTaBJICHHS OCOOH IO NiAHHA i HOro HacaiAKiB.
YuHHE 3aKOHOZABCTBO BUALUIAE nBi (GOPMU BUHU — YMUCEN i HEOOe-
pexHicTh. e y3aranpHeHi 3aKOHONABLIEM MOHATTS, SIKi JUILE 3ara-
JIOM XapaKTEpPU3YIOThb CTaBJICHHS OCOOU IO BUMHEHOTO HEIO MigHHA i
Horo HacninkiB. YMucen i HEoGepeXHICTh MalOTh CBOI BUIU. YMHUCES
MoOXe OyTH IpSIMUM i HETIpSIMHUM, a HEOOEPEXHICTh IIPOSIBISETHCH B
CaMOBIIEBHEHOCTi abo Hexbanocti. [1o3a MMM KOHKPETHUMH BHIA-
MU HE iCHYE BUHH.

YMucen € Ginpln HeGE3MEYHOIO (POPMOIO BUHH. Y BiamoBigHoCTi
1o cT. 24 KK 3710YMH BU3HAETHCS BUMHEHUM YMUCHO, SKINO 0CO0a,
sKa MOro BUMHWIA, YCBIAOMIIIOBala CYCHIBHO HeOe3leYHMl Xapak-
Tep cBO€l nii abo 6e3misiIbHOCTI, mependayana HOro CyclilbHO HE-
besnevyHi Hacmigku i Gaxana ix aGo CBiIOMO IpHUIIyCKana HACTaHHS
IUX HaCJiaKiB.

AHani3 3aKOHOHAaBYOrO BM3HAYEHHS YMHUCHOI BHUHM JO3BOJIAE
BUIUIMTH B SKOCTi 11 CKJIaMOBMX TPM BiIMiHHiI pucH (O3HaKH), L0
XapaKTEPU3YIOTh IICUXIYHE CTaBJIEHHS OCOOM JO BUYMHEHOIO HEIO
HNigHHA i #oro HacrhiakiB. Ile ycBimoMiienHs 0COG0I0 CyCHiNBHOI He-
be3nekd (CYCHiNBHOI IIKIITMBOCTI) CBOTO AisIHHA, INependadyeHHs
HOro cycmnibHO HeOe3MeYHUX HACHiNKiB; 0aXaHHsA HACTaHHSA TaKUX
HacaigkiB abo ceimome ixHe momymienHs. Ilepiii aBi 0coOGmMMBOCTI
(ycBimOMJEHHS i nmepenbadyeHHs) CTAHOBIATh IHTENEKTYAIbHY O3HaKy
NCHUXiYHOI MifNBHOCTI 0cO0H, a Tpers (GaXaHHs abo cBimome nomy-
HICHHS HACIiakKiB) — #oro BojiboBa O3Haka. I[IpM BUMHEHHiI KOHK-
PETHUX 3JIOYUHIB MOXJIMBA pi3Ha KOMOiHaIlisl iHTEAEKTYalIbHUX i BO-
JNIbOBUX O3HAaK. lle cniBBiIHOIIEHHS i JIEXUTh B OCHOBI PO3IIOAIITY B
TeOpil ¥ Ha MpaKTHUL YMUCIY Ha MpaMii i HenpsaIMUi.

ITin nmpsaMUM yMHUCIOM DpO3YMIlOTh Take IICHXiYHE CTaBJIEHHS
ocodu N0 AisiHHA i HOro HacJinKiB, MpU SKOMY BOHA YCBiZOMIIIOE
CYCIIBHO HeOe3MeYHU xapakTep CBOTO HifHHA, Mepeadadyac MOX-
JUBiCTh 00 HEMUHYYICTH MOTO CYCIIUIBHO HEOE3NMEYHUX HACTIAKIB i
baxae ix HacTaHHs. IHTeNeKTyanbHa O3HaKa TYT YTBODIOE YCBIIOM-
JIEHHS CYCITiIBHOI HEOE3IMEKY CBOEI MOBEMiHKU it mepeabadeHHs ii
CyCHiJIbHO HeGe3leYHUX HAaCTiaKiB.

YcBinoMmiieHHsT MIiCTUTB Yy €001 HE TibKd 4YiTKe pO3yMiHHA (ak-
TUYHOI CTOPOHM BYMHEHOIrO, MOro 3MICT, XapakTep M ycix iHImx
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00’€KTUBHHUX O3HaK, ajie # NMeBHE PO3YMiHHS COLiaJbHOI 3HAYMMOCTI
BUMHEHOIO HiHHSA, HOro couiajbHOI IIKinmuBocTi. IlependauyeHHs
O3Hayae, 10 Y CBiZOMOCTI JaHOi OCOOHM CKJiajacsl MeBHa ysiBa MpoO
MOXJIMBiI a0 HEMMHYYi HaACJHigKu cBoro missHHA. [Ipu 1iboMy miepen-
GauyeHHsI TYT HOCHUTh KOHKpEeTHMI XapakTep. Ocoba 4iTKo yCBinoM-
JII0€, IO caMe Bil il KOHKPETHOTO NisSiHHS HAacTaHyThb ab0 MOXYTb
HacTaTH CYCIJIbHO Hebe3meuHi Haciiaku. BonboBa 03HaKa MpSMOTro
YMMCIy CTAHOBUTH GaXaHHSI HaCTaHHs HacJiIkiB cBoe€i nii abo 6e3-
misibHocTi. Hatiyacrilne ocoba mparHe B LbOMY BMIIQAKY JOCSITH
SIKOICh METH, 3aJOBOJILHUTH Ty abo iHINy IOTpeOy.

HempsaMuit yMucen — me Take ICHUXiYHE CTaBJIEHHS OCOOH NO
NisTHHS 1 Oro HACIIiAKiB, 32 SKOTO BOHa YCBIIOMJIIIOE CYCIIiIBHY He-
Oe3meKy CBOTO HisIHHS, Iepeadayae MOXJIIMBICTE HACTaHHS HOro cyc-
MMJIBHO HEOE3MEYHUX HACHIIKIB i CBIIOMO IX MOMYCKaE.

3MICT YCBIIOMJIEHHS IIPY HENPSIMOMY YMUCITI aHAJIOTIYHUHN 3MiCTy
YCBiZOMJICHHSI B YMHUCHiI mpsaMoMy. [lependadyeHHs] NpU HENMPSIMOMY
YMUCIi Ma€ CBOIO BilMiHHY pucy. fIK i mpu npssMoMy yMHCHi, BOHO
HOCHUTh KOHKpeTHMI XapakTtep. Ocoba B IIbOMY BUIAIKY SICHO YCBi-
JIOMJIIOE, IO caMe ii KOHKpeTHa Hisi abo Oe3misyIbHICTh MOXE CIIPU-
YUHUTH CYCHIJIbHO HEeOEe3MeYyHMil HACITidoK.

OpaHak Lieif HaclimoK ocoba mepeadavae auile sSK MOXJIMBUU pe-
3yJIbTaT CBOTO HisiHHA. BOJs 0co6u B LIbOMY BMITAAKY HE CIIPSIMOBAaHa
Ha JOCSITHEHHSI CYCITUIBHO HeOe3rmeyHoro Hacminky. OCHOBHa CyTHIiCTh
HEMPSIMOT0 YMUCIy — Yy MOro BoibOBiii o3Halli. OcobIuBiCTE BONBO-
BOi cdepy HisTTBHOCTI TYT IOJISATAE Y BiCYTHOCTI OakaHHSI HaCTaHHS
CYCIIUJIBHO HeOE3MeYHOTrO HACHiaKy. TyT Mae Micue cuTyallisi, IpH sIKiit
ocoba, He HamnpaB/AOUYM CBOIO BOJIO Ha MOCSTHEHHS HACIiIOKYy, BCE-
TaKH CBiOMO JOOIyCKa€ Horo HacTaHHs. Haituacrimne Take cBimome
JONYyIIEHHSI BUPAXa€eThCsl B Oaiiy>kOMy CTaBJIEHHI A0 HACJiAKiB, TOO-
TO ocoba, He OyAy4YM 3alliKaBJIEHOIO Y HACTaHHI CYCHiJIbHO Hebe3rey-
HOTO HAaCJIiIKy CBOTO HiSIHHS, BCE-TAKU NOIYCKAE TAKy MOXXJIHBICTb.

3n04yvHM 3 HOPMATbHUM CKIaJOM BU3HAIOTHhCS 3aKiHUCHUMM 3
MOMEHTY BUMHEHHS HissHHS i He BHMAaraloTh HACTaHHS 1 BCTaHOB-
JICHHSI IKNX-HEeOyIb HaCJiIKiB TaKoro HisHHS (IIOrpo3a BOMBCTBOM i
iH.), TOMy 110 HACJiAKHU JieXaTh TYT 3a MEXaMHU HEOOXiHUX O3HAK
00’€KTMBHOI CTOPOHH, a BUXOIUTD, i CKIIANy 3JIOYMHY, TOMY ICHUXiYHE
CTaBJICHHSI BCTAHOBJIIOETHCS JIO TisTHHSA.

KpiM posrnsiHyTHX BHAIB yMHUCHIYy B TeOpili ¥ CyaOBiii mpaKTHlli
MIPUAHATO BUAUISATHA iHINI BUAM YMHCIY, SIKi MalOTh 3HAYE€HHS IS
IOPUANMYHOI OUIHKY ¥ KBamidikalii nesskux 3;gounHiB. s Hux xa-
pakTepHi JDONATKOBi BiAMiHHI O3HaKHW, TaKi SIK 4YaC BUHHUKHEHHS,
CIIPSIMOBAaHICTh, KOHKpETU3allisl 6aXXaHOro HacHiaKy ¥ iH.
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3a yacoM BMHUKHEHHS il ¢$OpMYyBaHHS PO3PI3HAIOTE YMUCEN 3a-
3majierinb o0OyMaHHii i panToBo BUHMKIHWN. YHHHOMY 3aKOHOZABC-
TBY BiJOMi 3JIOUMHH, CY0’€KTMBHA CTOPOHA SIKHX i XapakKTep ix cyc-
MiJIbHOI HeOe3NneKH (aKTUYHO BH3HAYAIOTHCS PAanTOBO BUHHKIMM
yMmucioMm. Yac ¢dopMyBaHHS YMUCIy HE MOXHA HE BpPaxOBYBaTH U
B iHIIMX YMHCHO BYHMHEHHX 3JIOYMHax. [3 3asganerinh oO6AyMaHHM
YMHUCJIOM 4YacCTO BinOyBalOTbCA TaKi OCOONMMBO TSXKi 3JI0YMHHU, K
BOMBCTBa, pO30iliHi Hamanu, 6aHOUTHU3M, BUKpaJeHHSI, KOHTpabaH-
Ia i iH. AdekToBaHUI YMUCEN € PiI3HOBUAOM DPAlTOBO BUHHKIO-
ro yMHCIY, Lie OCOOIMBHII €MOLIHUI CTaH 0COOM, AIKUIl BHHHKAE
BHACJiOK IMPOTH3aKOHHOrO HACWJIBLCTBA, CHCTEMATHYHOTO 3HYILIAHHS
abo TakKoi o6pa3u 3 60ky morepniynioro {(ct. 116 KK).

3anexHo BiJ CNpPSIMOBAHOCTI HiTHHA M CTyNMeHs KOHKpeTH3alii
BUHHHUM nependauyeHUX HACHiIKIB yMHceNl MPUUHATO TIONINATU Ha
BU3HAYE€HUN (KOHKDPETU30BaHMIi) i HEBU3HAYEHUN (HEKOHKPETH30-
BalMii). BusHaueHUH yMHUCES XapaKTEpU3YETbCSA YiTKOIO KOHKPETH-
3ali€l0 HACNiAKiB AiSHHA B mepeadadyeHHi BUHHOTO. TyT cy0’ekT ne-
pendavae iHAWBiAyaJbHO BU3HAYEHI HACHIZKHM # BGaxxae IX HaAcTaHHS
abo CBiOOMO ix JOmyCcKae, HaANpHUKiIaa, 0aXxa€e BUKPACTH TPOILi 3 KACH
Mara3uHy. BU3HaueHUIl yMUCEN Y CBOIO YEPTy MOXe OYTH MPOCTHUM,
KOJIM BUHHMH Tependayae i 60axae HaCTAHHS OTHOIO KOHKPETH30-
BAaHOTO HACJIiARY, NOCATHEHHS TEBHOI MeTH, a00 AJILTEPHATHBHHUM,
KOJIM ocoba mependadace i omHAKOBO Oaxa€e abo CBIIOMO AONYCKAa€E
HACTaHHS OMHOTO i3 ABOX a0o0 Oinbllle, ajie iIHAMBiZyaJlbHO BH3HaAYe-
HUX HACJIKiB.

HeBu3HayeHU N YMHUCEJ XapaKTEPHU3IYETHCS THUM, 1110 NPU Mepen-
0avyeHHiI MOXJIMBOCTI HACTAHHS CYCHIJIbBHO HeOE3MEeYHHX HACJiIKiB
BiACYTHH iXxHA iHAMBiIyanbHa KOHKpeTH3aulig. Ocoba Oaxae abo cBi-
JIOMO JONYCKA€ HAHECEHHs LIKOAM THUM abo iHILIMM iHTepecam, aje
Mpo Te, AKO010 ¢GaKTUIHO Oyne IIKOAa, HE Ma€ 4iTKoi yaBU. Tak, npu
HaHECEHHI yaapiB MOTEPIiJIOMY BUHHHII HE KOHKDPETH3YE, fAKi came
TiJIECHI YIIKOMXEHHS OyIyTh 3amodissHi — JIeTKi, cepeaHbOl TSXKKOCTI
abo Tsaxki. BimnosizanbHicTh 1 kBamidikauis B mogiOHUX BHITaZKax
HaCTYNaloTh MO (GaKTUYHO 3aNOAiTHUX HACiAKaX.

PoarnigHyTi BUOAM YMHCIY BIUTMBAlOTh a00 Ha kBatidikauiio BUM-
HEHOT'O ITOYUHY, a0 Ha CTYMNiHb CYCIiJIbHOI HeOEe3neKH BYMHEHOTO i
0c0o0y BUHHOTO i TOMYy NMOBHUHHI BpaXOBYBaTHUCS NMpH iHAUBiAyasizauii
TMOKapaHHS.

HeobBepexHicTh MOPAA 3 YMHUCIOM € OCHOBHOK (DOPMOIO BUHH B
KpUMiHaibHOMY mpaBi. HeobGepexHa ¢opMa BHHH XapakTepHa IS
MOpYWEHDb MpaBuJl Oe3neKu pyxy U eKCIUlyaTalil TPaHCIIOPTY, MO-
pYyLIEHb MpaBUJ OE3MeKH Mif Yyac BUKOHAHHA pOOIT 3 MiABUUIECHOIO
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He0e3IMeKo, OKPEMUX TOCHOAAPCHKHX 1 CIYX00BHUX 3n04MHiB. He
MOXHa HEIOOLIHIOBAaTH Hebe3neKy HeoOepeXHHX 3J04MHiB, Ocob-
JIUBY Hebe3IeKy 1Sl CyCITiIbCTBA CTAHOBJIATh HAC/IIKY HEOOepexXHUX
37104MHiB. HequcuunmiiHOBaHICTh OKpeMHUX OcCi0, xalaTHE CTaBICHHS
IO BUKOHAHHS CBOiX CIyx00BHX i nmpodeciiHuX 00OB’sI3KiB B OKpe-
MHX BHUITagKax MpU3BOASTh N0 KaTacTpodiyHUX 3a CBOIMM MacluTa-
0aMU i TAXKKICTIO HacnigkaM. [1pUKIagoM LbOMY CIYXXUTh aBapif Ha
YopHobunbebKiit AEC.

V¥ BignosinHocTi 10 cT. 25 KK 37104MH BU3HAE€ThCA BYMHEHUM 4Ye-
pe3 HeoOepexHicThb, AKIIO ocoba, sika Moro BYMHMUIA, Mepeabavana
MOXJIMBICTh HACTAHHS CYCIUIBHO HebOe3aNmeYyHUX HACIIOKiB CBOEI Ail
abo Oe3misIbHOCTI, ajie JIETKOBaXXHO PO3paxoByBasa Ha iX BiIBEpHEH-
HA a00 He nependavasna MOXJIMBOCTI HACTAHHA TaKUX HACIAKIB, xo4ya
MOBUHHA Oyna i morna ix nepenGadyuTy. Lle BU3HaUYeHHs OXOMIIOE
IBa BUAM HEOOEPEXHOCTi: 3JI0YMHHY CAMOBIEBHEHIiCTb i 3TOYUHHY
HenbaicTh.

3704MHHA CaMOBIIEBHEHICTh Ma€ Micue Tomi, Konu ocoba, sika
BYMHHJIA 3TOYMH, Mepeadayaia MOXIUBICTh HACTAHHS CYCITiJIBHO HE-
Oe3meyHHX HaCIiIKiB cBO€i Aii a6o Oe3disibHOCTI, ale JIETKOBaXXHO
pO3paxoByBajla Ha iX BiZBepHeHHA. 3JIOMMHHA CaMOBITEBHEHICTh Xa-
PaKTEpHU3YEThCS IBOMAa O3HAKAMM — IHTENEKTYyalbHOIO i BOJILOBOIO.

IHTenekTyanbHa O3HAKa 3JI0YMHHOI CAMOBIIEBHEHOCTI BimoOpaxe-
Ha y 3aKOHi BKa3iBKOIO Ha CTaBJIeHHSl Cy0’e€KTa A0 CYCHiJIbHO He-
Oe3nmeyHux HachiakiB. Ha BinMiHy Big BH3HAYeHHSA yMUCIIy 3aKOH HE
MiCTUTh XapaKTEPUCTHUKH IICUXIYHOTO CTaBJIeHHA OCOOM OO BUYMHEHO-
ro Hew nitHHA (mii, 6e3misIbHOCTI).

IIpy caMOBIIEBHEHOCTi y Ccy0’€KTa BiICYTHE YCBiIOMJIEHHSI CyC-
MiIbHOT HeOe3neKH BYMHEHOro misHHs. O3HaKa CaMOBITEBHEHOCTI —
e He NO3UTUBHE YCBIIOMJIEHHA CYCIiibHOI HeOe3Neky AigHHA, a
000B’SI30K i MOXJIMUBICTh Takoro ycpimomsieHHs. Ocoba, aitouu (6e3-
Iil04M) MEBHUM YUHOM i YCBIIOMIIIOIOUM (paKTUUHY CTOPOHY CBOTO
IiAHHA, HE OLIHIOE CBOIO MOBENiHKY AK CYCIUIBHO HeOe3Mne4Hy, oc-
KUJIBKM HelTpani3dye Hebe3sneky (y cBOill CBiIOMOCTi) 0OCTaBUHaMH,
SIKi 30aTHi, Ha 1 AYMKY, NOTIEPEIUTH MOXJIUBICTb HACTAHHS CYCITiJIb-
HO HeOe3NneYyHUX HaCIIKiB.

BonboBa 03Haka 3104MHHOI CAMOBITIEBHEHOCTI IOJISITAE€ B TOMY, LIO
ocoba JIETKOBAXKHO PO3PaxOBYE Ha BilBEpHEHHA CYCIiJIBHO Hebe3red-
HUX HacniakiB. Ilpu 37104MHHIN caMOBMEBHEHOCTI 0c0o0a po3paxoBye
Ha LiJIKOM peajibHi OOCTaBUHH, IKi 32 CBOIMM BJIACTHBOCTIMH Ma-
I0Th 3AaTHICTh 3arofirTy HacTaHHIO HacaiakiB. Ile ii ocobGucTi IKOCTI
(WBUIKICTb, YMiHHSA, OOCBIAYEHICTh, MAWCTEPHICTh), Hil iHIIMX OCIO,
BIUIMB OOCTaHOBKM, CWJI NpUpoau i T.a. Po3paxyHKH X Ha BTpy4aHHS
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o0cTaBUH, SIKi B MOMEHT BUMHEHHA OisiHHA OyJM BiICYTHi, a iXx Tpo-
SIB — HE€ € 3aKOHOMipHHWM, BUKJIIOYA€E CAMOBIIEBHEHICTb.

HesBaxawuy Ha BIIEBHEHICTh Cy0’€KTa B HEHACTAHHI HACTIOKiB,
pO3paxyHKu HOro BUSIBASIIOTBCS JIETKOBaXXHHWMU, TOMY 110 BUOpaHi
HUM 0OCcTaBMHHM a0 YaCTHHA TaKWX HE 3MOIJIM 3allobirTH CycHiibHO
HeOe3MneYyHUM HacliikaM.

Y npaBo3acTOCOBHii MpakTHLi OCOOMHMBI CKJIAXHOCTI BHKIHKAE
BiIMEXXYBaHHS 3JIOYMHHOI CAMOBIIEBHEHOCTi Bill HENPSIMOIO YMUCIHY.
Lle oOyMoBiieHe TUM, LIO 3a IHTEJIECKTyaIbHUMH O3HAaKaMH 1li BHUAH
BUHU MalOTh MoAiOHicTh. Tak, i MpH 3JIOYMHHI#A caMOBIIEBHEHOCTI,
i IpyU HEnpsIMOMY YMUCJHi ocoba nepeabayae MOXIUBICTb HAaCTaHHS
CYCHiJIbHO HeOe3MeuHUX HacliakiB. Pa3oM 3 THM sIKLIO MpH 3JI0YMH-
Hiii cCaMOBIeBHEHOCTI ocoba mnependayae abCTPaKTHY MOXIMBICTh
HaCTaHHS HACliIKiB, TO MPU HENPSMOMY YMHUCIi — peajbHy MOX-
JIUBICTh iX HacTaHHs. 3a BOJIBbOBOIO O3HAKOIO BiIMiHHICTb 3JIOYMH-
HOI CaMOBII€BHEHOCTi Bil HEMPAMOro YMUCJY TaKa: MpU 3JI0YUHHIi
CaMOBIIEBHEHOCTi BonsA 0COOM CIIpAMOBAaHA Ha 3arno0iraHHA MOXJIM-
BOCTi HAaCTaHHS CYCIiNIbHO HeOe3leyHUX HachiakiB, Po3paxyHKu oco-
O — KOHKpETHi, CIIMpalThCs Ha o0cTaBUHY abo rpyny obCTaBUH,
AKi 30aTHi 3anobirtTy HaCTaHHIO HACHiIKiB.

37104MHHA HealATiCTh Ma€ Micle Tofdi, KOIH ocoba, fiKa BUMHUIA
CYCHiJNIbHO HeOe3reuHe DiAHHSA, He Nepeadadyniaa MOXIUBOCTI HacTaH-
HSl CYCIIJIBHO. HeOe3MeYHUX HACHiIKiB cBO€il mii abo Ge3misnbHOCTI,
X04ya IMOBHHHA Oyna i Moria ix nepeadauyuTH.

IHTEeNeKTyaibHA O3HAKA 3JIOYMHHOI HENOAJOCTi XapaKTepHU3YyEThCs
BiICYTHICTIO B OCOOH YCBiIOMJIEHHS CYCITiJIbHOI HeOe3leKH BUMHeE-
HOi Hero aii (abo 6e3disIBHOCTI), a TAKOX BiICYTHICTIO NepeadadyeHHs
MOXJIMBOCTI HaCTaHHS CYCITiJIbHO HeOe3NeyHUX HACIiIKiB.

IlepenbayeHHs Cy0’€KTOM HAacCTaHHS CYCHiIbHO HeOEe3NMEeUHUX Ha-
CIIIKIiB Y KOHKPETHOMY BMNAIKY 3aJISXHUThb Bil HOro craBjieHHS JO
CyCHiJIbHHUX iHTepeciB. HernepenbaueHHsT HACHiAKiB CBiIYUTH MpPO He-
TMOBaXHe CTaBJICHHsA O0COOM OO CYCITUIBHUX iHTepeciB, ii HEIOCTATHIO
Mepen0aYIMBIiCTh TIPpHU 3AiHCHEHHI cayX00BHX 000B’A3KiB, MPH BUKO-
HaHHi CrelianbHUX TPaBuWi, AKi PEryaioTh Ty abo iHuy npodecii-
HY AiSUIBHICTB, IPH JOTPUMAaHHI 3araJlbHOBU3HAHUX HOPM JIOICHKOTO
CITiTIKYBaHHSI.

INpy BU3HAYEHHI ITOYMHHOI HEAOANOCTI B MOBEdiHUI 0COOM Bax-
JIMBE MicClle 3aiiMa€ BCTAaHOBJIEHHS OOOB’SI3Ky Cy0’€KTa mependayuTu
CYCIIIbHO Hebe3reyHi Hacaigky (00’€KTMBHOrO KPUTEPilO 3JI0YUHHOI
HendaJlloCTi) i MOXJIMBOCTI iX nepeabayeHHA (Cy0’€KTUBHOIO KpH-
Tepiw). Jnsa KoHcTaTauii 3JJOYMHHOI HeAOAIOoCTi HeobXigHa KOoMOi-
Hallis 00’€KTHBHOIo # Cy0’€KTHUBHOIO KpUTEpiiB.
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OOG’eKTUBHHUM KpUTEPii 3JIOY4MHHOI HembaNOCTi IPYHTYETLCA Ha
BMMOrax I€pPCOHAJIbHOI BilMOBiIalbHOCTI Cy0’€KTa, lLieH KpHUTEpii
O3Hayae 00OB’A30K KOHKPETHOI 0co0HU MependauyuTh MOXJIMBICTb Ha-
CTaHHA CYCIJILHO HeOe3rneYHUX HacligkiB MpYM BYMHEHHI HEwo OiM,
AKi BUMaraloTh JOTPUMAaHHS MEeBHUX 3amobixXHUX 3axoniB. Lie MoXyTb
OyTH K eJIeMEeHTapHi (ITpOCTi) 3aX0nM, AKi BAHUKAIOTh Y Ipoleci 6€3-
NOCEPEAHbOrO CITUIKYBaHHS JIIOAEH ONMH 3 ONHMM, TaK i CKJIAHi, Ha-
NpUKJIa[, BUMOTH Oe3NeKH IpH 3MiMCHEHHI NpodeciiiHOI AisiILHOCTI.

Cy0’€KTUBHHMI KPUTEPii 3T0YMHHOI HeA0aJOCTIi — BCTAaHOBJICH-
HA (PaKTHUYHOI MOXJIHBOCTI OCOOH IependbayuTH 3a3HAYEHi B 3aKOHI
Hacaigku. L0 MOXIMBICTh HEOOXiTHO MOTroAXyBaTH, IO-IEpLie, 3
IHAUBILYaJbHUMH SIKOCTSIMU 0CcOOM (BiK, CTyNiHb IMiATOTOBJEHOCTI #
KBaidikauii, 3HaHH#A 3arajJbHUX i cnieuiaJIbHUX MPaBUI 00€PeXHOCTI,
HasABHICTb XUTTEBOTO W NMpo@deciiHOro NocBiay, CTaH 340pOB’d i T.1.);
[10-ApYyre, 3 TIEK KOHKPETHOK OOCTAaHOBKOIO, B sIKii Aisjia 1aHa OCO-
6a. HasgBHicTb LMX IBOX YMOB POOUTH WA CyO’€KTa peajbHO MOXK-
JIMBUM IependadyeHHs CyCIiIbHO HeOe3nmeyHUX HacliakiB. BkasiBka y
3aKOHi Ha Te, 10 IpH 3JIOYHHHIA HembanocTi, KpiM 00OB’43KY, IO-
BHHHaA OyTH M MOXJIMBICTh NepeadayeHHs CYCIJIBHO HeOe3MeYHHX
HACTiIKIB CBOro HiIHHSA, BUKJIIOYAa€ 00 EKTHBHE CTaBJICHHS.

BonboBa 03HaKa 3JI04MHHOI HEADAIOCTI MOJIAra€ B TOMY, IO OCO-
0a, MalouM peajibHy MOXJIMBICTh MepeadayuTH CYCIUJIbHO Hebe3mneu-
Hi HacJiIKM CBO€I MOBeIiHKH, HE MOOLIi3ye CBOI MCUXiYHI 30aTHOCTI
IS TOTO, 10O 3MiMCHUTH BOJIbOBI Hil, HEOOXilHI MM MoMNepemkKeHH
TaKHUX HaCJiIKiB.

Y 3nounHax 3 ¢opManbHUMH CKIaJaMHM NpU BU3HAYCHHi BUHU
XapaKTEPUCTUKY i1 O3HAaK HEOOXiMIHO JaBaTH WIOAO HisiHHA (mii, 6e3-
IisSLIBbHOCTi), @ He HACIIIKiB.

«Bunagok» y mpaBoBiii JiTepatrypi po3risifa€ThCa SIK CaMOCTii-
HUI BHUI MCUXIYHOTO CTaBJEHHS OO0 CYCHUIbHO HeOe3NeuHuX Hacil-
KiB. BiH Mae Miclie Todi, KOJM HaclilKH, fIKi HacTalIu, NepedyBaloTh
y NpUYMHHOMY 3B’3KY 3 Hi€lo (abo Oe3nisipHICTIO) 0coOH, aKa He
TUJIBKM HE mnepeadaydana MOXIMBOCTI iX HaCTaHHSA, aje i He MorJa ix
nependaunTy. «Bunagok» Moxe MaTH Miclie y cripaBax Mpo 3anofisH-
HSI LIKOAH XWUTTIO # 300pOB’10 JIIOAWHU, BUPOOHUYOMY TpaBMaTH3Mi,
MOPYLIEHHAX MpaBWJl O€3MEKU pyXy ¥ eKCIUTyaTallii TpaHCIOpTY.

«Bunamok» BUKIIIOYAE BUHY B NMOBeAiHUiI 0coOH. [TOHATTAM «BH-
MafioK» OXOIUTIOIOTBCS CHUTYyallil, KOJM, HE3BAXAKOUYM Ha HASIBHICTb
B 0co0OM 000B’sA3KYy MNepeAbayuTH CycHiibHO HeOe3INe4Hi Hacaimku
(00’€KTHBHOTO KpHUTEPiI0), BOHa BHACIINOK KOHKPETHHX OOCTaBUH He
Ma€ peajbHOI MOXJIMBOCTI iX nepen®auuTH (BiACYTHi cyO’€KTUBHMI
KpHUTepiit).
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Y BinnosigHocTi 10 CT. cT. 24, 25 KK BuHa Moxe GyTH BHpaxeHa
TUIbKM Y dopMi yMuciy a6o HeoGepexHocTi. TTpu 11bOMY OfHI 37104H-
HY MOXYTb OyTH TiIbKM YMHUCHUMH, iHIII — TUIbKM HEOOEPEXHHUMH,
TPETi — AK YMMCHMMM, TaK i HeoGepeXHUMH. IHIMX GopM BUHHU
3aKOH MpSIMO He nepenbavac.

OnHak HayKa KPMMiHaJbHOTO MpaBa HA OCHOBi aHAi3y AESKHUX
ctareil OcobiuBoi yactiuu KK po3pobiia MOHATTA 3MIllIaHOI BUHK
(iHomi ii Ha3sWBalOTh CKIAZHOK0 aGo TOABiHOIO BUHOIO). 3Mimia-
Ha BHUHA SBJISE€ COOOIO pi3HE IICUXiYHE CTaBJIEHHS 0coOH y (opMi
YMHCIy i HEOOEPEXHOCTI A0 Pi3HUX 06’€KTUBHUX O3HAK TOIO CAMOIO
ckiany 3nouuHy. IIpu 3milnaHiit BUHI y BITHOLIEHHI 10 OGHUX O3HAK
CKJIally Ma€ Micue ymucen (npsamMuit a6o HempaMmuil), y BiTHOIIEH-
Hi 10 iHIIUX — Heo6epeXHiCTh (CaMOBIEBHEHICTh a0 HeNGANICTB).
[TutanHs mpo 3MillaHy BMHY BHHMKA€ B TMX CKJIafaX 3JI0YHHY, B
AKUX 00’€KTUBHA CTOPOHA 3a CBOIM XapaKTEPOM € CKJIANHOIO.

IIpu HasBHOCTI 3MilllaHOI BUHHU CNiI BUDIIMTY TMUTAHHS IPO Te,
AKUM Yy LITOMY € 3JI0YUH, BUYMHEHUH BMHHHMM: YMHUCHHUM abo He-
obepexnuM. Lle Mae BaxiuBe mpakTH4He 3HaueHHsS. Tomy NnpHU 3Mi-
HIaHi BUHi HEOOXiIHO BU3HAYUTHU, A0 AKUX 3MOYUHIB — YMHUCHUX
ab0 HeOSepexXHUX — CIIil BiIHECTH BUMHEHMH 37104MH. BupiuteHHs
LbOTO ITUTAHHS 3AJIEXUTh Bill TOro, Ka 06’€KTUBHA O3HAKa KOHKpET-
HOro CKjaay 3J0YHHY € HalBaXUIMBIILIOKIO VIS BUSHAHHA OiSTHHS 3710-
YMHOM i OILIIHKM XapaKTepy W CTymeHs HOro CyCHiTbHOI He6Ge3rmeku.
MoxHa BUALIMTH 1Bi IPYNH 3T0YMHIB 3i 3MilllaHOKO BMHOIO. [lepira
Ipyna — 1i¢ 3JJOYMHH, B SIKUX NisIHHS caMe IO co0i He € 3T0YMHHUM,
a CTa€ HUM TUIbKHM 3a YMOBHU, IO BOHO 3aMOMIs/IO TAXKi HACIiAKH,
BUpilllaJIbHE 3HAYEHHsI Ma€ HeoOepeXHe CTaBJIEHHS O LIMX Hacil-
KiB. CaMe BOHO i BU3HAYa€ BiMHECEHHS LUX JIOYMHIB O Heole-
pexHux. [I[pyra — 3104MHM, A€ BiTHOCHO 0GOB’SI3KOBOrO HACHIiAKY
riepenbavaeThess yMucen (NMpssMuii a60 HEMpSAMUI), a y BiAHOIICHHI
A0 KBaJiiKyro4oro Hacliiky — HEOOEPEeXHICTh, 3M0YUH y 1IIOMY
BU3HAETbCI YMUCHUM. Y 1IUX 3JIOYMHAX CaAME€ YMHCHE CTaBlAE€HHS IO
HiSHHS ¥ HaOIMXKYIOro HACHIAKY BU3HAYAE CIPSMOBAHICTb MisTHHS
i XapakTep HOro cycminpHOi HeGe3neku. Hanpuknan, yMUCHE TSXKKe
TUIECHE YUIKOMKEHHS B PE3YJbTaTi IKOTO HACTAla CMEPTh MOTEPIIi-
Joro (4. 2 ct. 121 KK).

KoXHMil BHI MOBEOiHKH JIIOAMHMU B CYCIJILCTBI OGYMOBJIEHWMIA
SIKUMHCh CIIOHYKaJIbHUMU MOTuUBaMH i ninsaMu. b. C. BonkoB Biz-
3Ha4YaB, IO «MOTUB i LiJb 3JI0YHMHY, Oyny4yu 06OB’I3KOBUMMU O3HA-
KaMM BOJIbOBOTO aKTy, HEOIMiHHO BXOISITh B 3MICT Cy6’€KTUBHOI CTO-
DOHU 3JIOUUHY>.

Motus — 1le BHYTpillIHE CTIOHYKaHHS, PyLliliHA CUJIa BYMHKY JIIO-
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IIMHY, SKa BU3HAYA€E HOT0 3MICT i fomomarae GuTbLI IMHOOKO POKPH-
TH TICHXiYHE CTaBJIEHHS 0ocobu J0 BYMHeHOoro. llinp — 1ie ysABIEHHS
Mpo G6akaHuil PE3yNbTaT, 0 SIKOTo MparHe ocoba, 10 BU3HAYAE CIIpsi-
MOBAHICTb NiTHHS. MOTHB i Lijb SK [ICUXIYHI O3HAKHM XapaKTEPHi IS
GyIb-sKOI CBIIOMOI BOJILOBOI IMOBENIHKM NIOAMHY. B iX OCHOBI eXaTh
notpe6u, iHTepecu moauHu. OnHaK, KOJIM MOBa iiie NP0 MOTHUB i METY
37I0YMHY, IX 3MICT BU3HAYA€THCA AHTHUCOLHATBHOIO CIIPSIMOBAHICTIO.

MOTUB 3TOYUHY — L€ CIIOHYKAHHS OO BUMHEHHS CYCHiJIbHO He-
Ge3MneyHoro MistHHS, a LiIb (MeTa) — ysiBa mpo Oro CycIHiJbHO He-
Oe3neyHnii HACTiIOK, PO Ty LIKOMY, SIKa CBiIOMO Ul BUHHOIO Ha-
cTaHe IUISI OXOPOHIOBAHMX KPUMIiHANIBHMM 3aKOHOM iHTCPECIB i fKa,
rpore, € it Hboro GaxaHoto. [Ipo MeTy 3I04MHY MOXHA TOBOPHTH
JAULIE Y BUMAOKy BYMHEHHS YMUCHMX 3nmounHiB. IIpu upoMy merta
MOXe OYTH TiJIbKH B 3JI0MMHAX i3 MPSIMUM YMHUCIIOM, TOMY 11O BOHA €
MoKa3HUKoM GaxaHHsI ocobu. Cy6’eKTHBHA CTOpOHA MicTUTH y cOOi
He BCi MOTUBH ¥ 11iNli, a TUTBKM Ti 3 HUX, SKi BU3HAYAIOTH CYCIIUIBHO
HeOEe3NeuHy, aHTUCOLIATbHY CIIPIMOBAHICTh NisIHHS, BIUIMBAlOTh Ha
CTYTIiHb CYCIiJIbHOI HeGe3NeKH 3T04MHY. SIKIIO MOTHB i LiJIb BUCTY-
[aloTh y SIKOCTI HEOOXimHOI 03HAKM Cy0’€KTMBHOI CTODOHHM NEBHOIO
BUIY 3JI0YMHIB, TO i€ CBiIYUTH IPO Te, LIO JaHE CYCHMIBHO HeOE3-
reuHe TisTHHS 32KOHOAABELb BiIHIC A0 rpyny YMUCHHX 3JIOUHHIB.

MoOTHB i LiNb, 6YAYYN CAMOCTIMHHUMH IICUXOJIOTIYHUMU O3HaAKa-
MU Cy0’€KTMBHOI CTOPOHH, B3aEMO3aJlieXHi MiX coboio i iulie B
CYKYIHOCTi MOXYTb ZaTH TOBHY YSIBY NPO CIPSMOBAHICTh MOBEMiH-
KW 0co0M, HAlpUKIak, KOPUCINBUII MOTUB i LiJIb HAXWBU B TaAKUX
3JJOYMHAX, K Kpamixka, rpadix, 1axpaicTso.

MOTHBMA MOXYTh OYTH Pi3HMMH: HU3UHHUMHU (Hampukiam, Ko-
pUCTDb, TIOMCTA, XyJiraHChbKi), 110 HE MalOTh HU3WHHOIO XapakTepy
(HanpMKJIaa, Xalb, IIParHeHHS AOMOMOITH iHUA JIOAWHI, Hempa-
BWIBHO YCBiIOMJIEHI iHTepecu ciyxon).

MeTta Takox OyBa€ pi3HOIO, HANPHUKIAL, LiNb HE3aKOHHOro 30a-
rayeHHsl, M€Ta MMPUXOBATH iHIIMM 37OYMH i iH.

MoTHB i Li/Ib 3aKOHOAABEIb BUKOPUCTOBYE NMPKW KOHCTPYIOBAHHI
3aKOHOIABYOI MOJIEJIi NajeKo He BCiX 3MouuHiB. Ili 03HaKKU He 3aBX-
I/ BKa3yloThCA B 3aKOHI B YMCJi HEOOXiTHUX O3HAK CKJiamy 3JIOYMHY.
V 3B’s3KY i3 LMMU OOCTABUHAMM MOTHB i LiUTh Y Teopii KpUMiHaIBHO-
ro mpasa BiflHECEHI 10 rpynu ¢aKyTbTaTUBHUX O3HAK CKJIaly 3J704YH-
Hy. MoTHB BianoBisae Ha 3anMTaHHS YOMY BiIOyBaeThCsl Ta abo iHIlA
Iisl, a UiTh — 3apaay 40ro, IS SIKOTO Pe3yJsTaTy BinOyBa€ThCs Hid.

3aeXHO Bif 3aKOHOIABYOTO OIKCY CyO’€KTUBHOI CTOPOHU MOTHUB
i 1T MOXYTh BUKOHYBAaTH POJIb O0OB’SI3KOBMX O3HAaK, KBaJligikyro-
yux abo 03HaK, LIO MTOM’SKIIYIOTh a0 OOTSXKYIOTh IMOKapaHHS.
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O60B’A3KOBUMHM O3HAKaMHM MOTHB i LliJIb BUCTYMAIOTh Y THX BH-
MajKax, KoJliM 3aKOHOAaBeUb Nepeadavae ix y DUCMO3MIISIX CTATEH:
abo mpsiMo BKa3ye, abo 1li MOTHMBM ¥ LiNi OMHO3HAYHO BUILIMBAIOTH
13 XapakTepy AisiHHA. Tak, y AMCMO3ULIAX AEAKHMX CTAaTel MpSMO 3a-
3HayeHi KOPUCIMBI CIIOHYKAHHY abo iHIIA 0coOHMCTA 3alliKaBJIEHICTh
SIK ODOB’A3KOBI O3HAKH CY6’€KTMBHOI CTOPOHM LBOIO CKJIALy 3/10-
YUHY.

Sxo 3akoHomaBeub nependayac KOHKPETHUI MOTHB aGo Iiib
SIK 00OB’A3KOBY O3HAKy CKJIafy 3JI0YMHY, TO BiCYTHIiCTh iX Yy KOHK-
PETHOMY BMMAaAKy BUKJIOYA€E el ckiaa. Tak, SKILo MpH 34iliCHEHHi
NEeBHUX Hif BIICYTHiN XyJNiraHCBKMif MOTHMB, TO CKJAly XyJiraHcTBa
OyTu He MoXe. be3 KOpUCIMBHUX MOTHMBIB i METH He MOXe GyTH
KpamiXKH.

OCKiJIbKM MeBHi MOTHMBHM ¥ Lijli BIUIMBAIOTh HA CTYMiHb CYCIiJIb-
HOi HeOE3MeKH 3J0YMHY, TO 3aKOHOJABELb MOXE mepenbayaTH ix y
psdi o3HaK, IO MiIBUIIYIOTh HebGe3neKy KOHKPETHMX CKJIAMiB 3J10-
YMHIB, 10 pOGAATh Li CKIAaAM 310YMHY KBali(hikOBaHUMH, TOBTO
Ginpil HeGE3NMEYHUMHU B MOPIBHAHHI i3 MPOCTUMHU ckiagamu. Y 1ux
BMNagKax MOTMB i LiJib HA3MBAIOTbCS KBali(hiKylOUMMH O3HaKaMu,
IO BIUIMBAIOTh Ha KBaigikalilo BUMHeHOro HisiHHA. Tak, mpocTuit
CKJIal YMHCHOrO BOMBCTBA SIBJISIE COOOIO0 HE3aKOHHE YMHCHE M030aB-
JICHHSI XUTTA iHILUOI JIOOUHM HE3aAeXHO Bil MOTHMBIB i Lijieit. OmHaK
SIKIIO e BOMBCTBO BinOGYBA€THCS 3 KOPUCTI aBO 3 XyJiraHChKHX CIO-
HYKaHb, TO BOHO CTa€ Oibll HeGE3MEYHUM i 3aKOHOJAaBELlb BU3HAE
Horo He NMpPOCTHM, a KBajli(ikoBaHMM, 11O BMMara€ Kanidikauii 3a
4. 2 ct. 115 KK. fAkuo 3akoHopaselp, y crarrsix Oco6iMBol YaCTUHU
KK omucyioun cy6’eKTMBHY CTOPOHY 3/104MHY, HE BKa3ye Ha KOHK-
PeTHI MOTHUBHM # LiJi AK Ha 060B’43K0Bi a60 KBami(iKyloui o3HaKH,
TO BOHM, HE BIUIMBAIOYM Ha KBaiidikalilo, MOXYTh BIUIMBATH Ha
BiIMOBIAaJIbHICTL 0COOM 11 BpaxoOBYBaTHUCS CYAOM NMpPH NMpU3HAYEHHI
MIOKapaHHA K MOM’SIKIIyIoYa a0 oBTAXylo4a O6CTaBUHA.

OTxe, cy0’€eKTUBHA CTOPOHA 3JIOUMHY — LI€ TICUXIYHE CTaBJIEHHS
0cobM 0 BYMHEHOro HEIO 3JIOUMHY, SIKE XapaKTePU3YETbCAd KOHKPET-
HOI (POpMOIO BUHM, €MOLISIMU, MOTUBOM i MeTol0. BcTaHOBIeHHS
Cy6’€KTUBHOI CTOPOHM € HEOOXiTHMM [JIi PO3KPUTTS BHYTPIILHBOI
CYTHOCTi 3JIOUYMHY.

Buxonsumn 3 eqHocTi cy6’€KTMBHOI it 06’€KTUBHOI CTOpIH CKJIany
Oyzb-AKOrO 3JI04YMHY, MTUTAHHS MPO 3MICT YMUCITY # HeoOGEepEXHOCTI B
KOHKPETHOMY 3JIOYMHI HEOOXiZHO BMPIilIYBaTH BiLIMOBIAHO IO OCOO-
JIMBOCTEH O0’€KTMBHOI CTOPOHM CKJIady HAHOTO 3JIOYHHY.

BuHa y ¢opMi ymmucay a6o HeoGepexXHOCTi I YMOTHBOBaHICTb
HifHHA — Le OBa, X04a ¥ B3aEMO3ANEXKHUX, ajle BCE-TAaKU HE HO-
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[JIMHAIOYMX OAMH OAHOrO IOHSATTH, IO O3HA4YaloTh Pi3Hi CTOPOHHU
MICUXONIOTIYHOI CYTHOCTI 3104MHY. JluIe y CBOifl CyKyNMHOCTI BOHHU
PO3KPUBAIOTh TICUXiYHY HisIBHICTD, 11O CYMPOBOMXYE 3JI04MH, HOro
BHYTPIILIHIO TIPUPOAY.

3HaueHHS Cy6’€KTHBHOI CTOPOHH IOJISiTA€ B TOMY, 1O 3a ii JI0IO0-
MOTOI0 KBaiiKyIOThCS 3/I04MHH, BIIMEXKOBYIOTbCS OAMH BiJl OTHOTO
noxibHi cxiagy, iHIMBiAyaTi3yeTbCS BiANOBiNaNbHICTh.

[MoMwixa B KpMMiHAJIbHOMY IpaBi — 1€ HENIpaBWJIbHA ysiBa OCO-
6 Npo IOpUIMYHE 3HauYeHHS W (aKTUYHUH 3MICT CBOrO MigHHA,
floro HacJinkuy i oOGCTaBUHM, fKi NepenbayaloTscss K OOOB’I3KOBi
03HAKM B KOHKPETHOMY CKJiami 3J04MHY. Y Teopii KpUMiHaAIBHOTO
npaBa BUAUIAIOTH IOpUAMYHi i dakTHuHi moMuwIku. KOpuauyHa no-
MHJIKa — lI¢ HelmpaBWJIbHA yABa 0COOM LIOIO IOPUAMYHOL XapaKTe-
PUCTUKHM BYMHEHOTO HisIHHS.

FOpuanyHa NMOMMIIKA MOXE MaTH Micle IIOJ0 3JIOYMHHOCTI abo
He 3J0YMHHOCTI HisIHHA, LIOAO KBamidikauii BYNUHEHOro H LIOAO MO0~
KapaHHS 3a 3JI0YMH.

dakTUYHa TOMWIKA — 1€ He NpaBWIbHA ysABa OCOOH 100 Xapak-
Tepy i (paKTMYHUX HACITiAKIB CBOEI HisIbHOCTI. PaKTUYHA MOMMIIKA
OyBa€ JeKinbKOX BHiB: MOMMIKA B 00’ekTi abo mpeameri, NOMMUIKa
B 0c006i MOTepMiyoro, MOMUIKAa B 06’€KTUBHINl CTOPOHI (IIOMHUJIKA B
PO3BUTKY NPMYMHHOTO 3B’A3KY, Y XapakTepi HisiHHs # y Haciinkax),
NOMMWIKA B KBaihikylouux obcTaBuHAX 3j104KMHY. PakTHYHA OMMUR-
Ka BIUIMBaE Ha KBajidikauilo 37104MHY.
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Tema 10. CTANIi BYUHEHHA 3N04YUHY

ToHATTS Ta BUAW CTALIA BYUHEHHS 3M104UHY.

loTyBaHHs 40 3nM04YMHY, HOro O3HaKy.

ToHsTTA Ta BUAW 3amaxy Ha 3/104MH.

Sakinyermnid anoquH, OcobnnBOCTI 3aKiHYEHHS OKPeMUX CKNagiB 3n04nHIB.

LobposinsHa BigMoBa Big QOBEREHHS 3104MHY A0 KiHUS. BigMiHHICTL
[o6poBinbHOI BigMOBK Big AIMOBOro KasfTTS.

ko ocoba MOBHICTIO pealnidyBana 3MIOYMHHUI HaMip i BYMHHU-
Jla 3aKiHYE€HHU# 3JI0YMH, HEOOXiTHICTh BUAINATH Oyab-sKi eTanu 3710-
YUHHOI TMOBEAiHKM BincyTHSl. OZHAK Y MPaBO3aCTOCOBHiNM MpakTHLi
TPAIUISIOTHCA BUMNAIKKU HEAOBEACHHS 3aAyMaHOTO 3JIOYMHY JO 3aBep-
LICHHA (3a BOJeK ocoOM abo Bcyrepey if). B uux Bumamkax cranii
peanidauii 3JIO4MHHOTO Hamipy HaOyBalOTh KPHMiHAJIBHO-IIPaBOBOIO
3HAYEHHSI.

IToHsTTS «cTafil BUMHEHHSA 3M04MHY» Y ditouomy KK Vkpainu He
BXXUBA€EThCS, ajle po3p0o0JIeHE HAYKOIO0 KpUMiHalbHOro npasa. Cramil
BUMHEHHS 3JIOYMHY — L€ IeBHi €Talld YMUCHOI 3JIOYMHHOI Iisyib-
HOCTI, IKi pO3pi3HAIOTHCS MIX COOOIO 33 XapaKTEpPOM JIisiHb, MOMEH-
TOM iX IPUIIMHEHHS, CTYIIEHEM pealnisaliii 3104YMHHOTO Hamipy. 3aKo-
HOJaBellb BHOKPEMJIIOE TPU CTalil BUMHEHHS 3JI0YHMHY: 1) roTyBaHHS
no 3nounHy (cT. 14 KK); 2) 3amax Ha 310uuH (cT. 15 KK); 3) 3aKiH-
yeHuit 3nounH (cT. 13 KK). IIum cramigm, sKi MaloTb KpUMiHaAbHO-
MpaBOBE 3HAYE€HHA, MOXYTb TIEPEAYBATH CTalil, AKi TAKOrO 3HAYECHHS
HE MalTh, 4 OTXKE He € KPUMiHANBbHO KapaHUMH. [lO HMX HajexXaTh
BUHHKHEHHA (POpMYyBaHHS) YMHCIY T4 BUABJIEHHS YMUC]Y Ha BYH-
HEHHS 3JIOYMHY («TOMHI1» YMHCEN).

BUHHMKHEHHAM HaMipy € BHYTPIlLLIHI# TICHXiYHHI TpoOLEC, mig 4yac
SIKOTO B 0c00M (popmMyeThcsd OakaHHS BUYMHUTH 37104MH. Ilim BUsB-
JIEHHSIM HaMipy pO3yMI€ThCS1 30BHIllIHiif MIpOSIB TUM YU iHUIMM CIIO-
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coboM (YyCHO, MMCbMOBO, KOHKJIIOZEHTHUMH [ifIMHM TOLIO) HaMipy
0cOoGM BUMHHUTH 3JI04MH, ITPOTE O3 KOHKPETHUX HisIHb, CIIPAMOBAHUX
Ha peaisalilo 1pOro Hamipy. YMHHE KpUMiHajibHE 3aKOHOIABCTBO
YKpaiHM He mepeabayae KapaHOCTi Takoi MOBEJiHKHU, OCKUIbKH BBa-
XKaeTbes, IO AYMKH, O6axaHHs, HaMipH, ifei, He MmiaKpirieHi peanb-
HMMH 3JJOYMHHUMM HiSHHAMM O0cOOU, HE 3AaTHi 3allOAIATH LIKOOY
OXOPOHIOBAHMM 3aKOHOM CYCHIJIbHHUM BiIHOCHMHAM, a TOMY Iepe-
6yBaloTh N03a chepor KPUMiHAIBHO-TIPABOBOTO PETrylioBaHHA. Bin
BUSIBJIEHHS HaMipy Tpeba BiIpi3HATH BUNAAKHM KPUMiHAJIBbHO KapaHOi
norpo3u (cT. ¢t 129, 195, 266, 345, 377 KK) Ta 3aKIMKiB 1O BUUHEH-
Hs neBHuUX mii (4. 2 c1. 109, cT. cT. 258-2, 369, 436, 4. 2 c1. 442 KK).
Y 1Mx Ta iHIIMX BUMAagKaxX 3aKOH nepeadavae BilNOBiAAIbHICTb HE
3a HeGesneyHi AYMKU Ta iX BUCIOBIIOBAHHS, a 3a BUSBJICHI 30BHI Ta
JOBeIeH] 10 BiZoMa MOTepHijioro abo LIKMPOKOTO Koja OCid NposiBU
MOBeNiHKH, SKi 3JaTHi 3alOMiATH LUKOAY HaWBaXIIUBILUUM CYCITijib-
HUM BiIHOCHUHAaM.

TpaguuiitHo mepiui ABi ctagil BYNHEHHA 3JOYMHY — TOTYBaHHSA 10
3JI04MHY Ta 3aMaxX Ha 3JI0Y4MH — BU3HAIOTbCS Pi3HOBUIAAMM HE3aKiH-
YeHOro 3M0YMHY (MONEPEIHbOI 3I0OYUHHOI NisTTbHOCTI).

ToryBaHHSAM [0 3JI0YMHY € MiILIYKYBaHHS a00 NPUCTOCYBaHHS
3aco6iB 4M 3HaApAAb, IMiAUIYKYBaHHS CHiBy4yaCHHUKIB abo 3MOBa Ha
BUMHEHHS 370YMHY, YCYHEHHS TMEPEIIKOA, a TaKOX iHIIE YMHMCHE
CTBOPEHHSI YMOB Ul BUMHeHHs 3nouuHy (4.1 ct. 14 KK). B upo-
My TIOHATTi MiCTUTbCS MPUOAM3HUNA TepeniK Pi3HOBUIIB MiATOTOBYOI
DiITbHOCTi, AKUH 3aJMIIAETHCS «BIIKPUTHUM», TOOTO NMpaBO3acTOCO-
ByBay Ma€ MpaBO BU3HaTH Oynb-sKi iHII Aii, AKi cnpsAMOBaHi Ha
CTBOPEHHS YMOB /i1 BUMHEHHsS 3JIOUMHY, B SAKOCTi TOTYBaHHSA 1O
3nouuHy. JOTYBaHHs HO 3J0YMHY Bifpi3HAETHCS, 3 ODHOrO OOKY, Bil
BUSIBJIEHHS YMUCIY, OCKIIbKU XapaKTepU3YETbCA HiIHHAM CYO’€KTa,
IO TOJIAra€ y CTBOPEHHI yMOB, HEOOXiZHUX s NONAJbIIOrO BYM-
HEHHS 3JIOYMHY, 3 IHIIOrO0 — Bix 3aMaxy Ha 3JI04MH, OCKIJIbKH OCO-
6a [1OKM IO He BUKOHYE O0’€KTUBHY CTOPOHY 3JIOUMHHOTO HiAHHSA.
3 06’€KTHBHOI CTOPOHHM TOTYBaHHS MOXE IOJIATaTH Y.

— MigIIYKYBaHHI 3Hapsab ado 3acobiB BUMHEHHS 3M0YUHY — L€
yMHUCHI il cy0’eKTa, fKi NPOABAAIOTECA B HAOYTTI OyAb-AKHUM CIIO-
coboM (Io3UuYeHHH, KYIIiBis, OOMiH, BUKPan€HHs i T.A.) 3Hapa1b abo
3aco6iB, HeOOXiAHMX IUIS BYUMHEHHS 3JI09MHY. Y pasi HaOyTTa 3HapsAlb
a6o 3acobiB 3JTOYMHHUM cIOCOBOM CyG’€KT Mimisirae KpUMiHaJIbHIA
BiANOBiZANBHOCTI 3a CYKYNHICTIO 3JI0Y4UHIB (Hampukian, cT. 262 Ta
cr. 14, . 11 u. 2 ct. 115 KK);

— IPUCTOCYBaHHS 3aco0iB YK 3HApAAb — L€ YMUCHHUA BIUIUB
cy6’eKTa Ha MNpPEIAMETH MaTepialbHOTO CBiTy, B PE3YJbTATi SKOTro
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BOHM HaOyBalOThb HOBHUX BJIACTUBOCTEH i CTAIOTh NMPHAATHUMH IS
BUKOHAHHSA 00’€KTUBHOI CTOPOHH TIEBHOIO CKJIALy 3JIOYHHY (BHIO-
TOBJIEHHSI O0Opi3y 3 MIANKOCTBOJIBHOI PYLIHHI, MiAPOOJIEHHS KIIOYa
TOLIO);

— TAIIYKYBAHHSI CNiBYYaCHHUKIB JUISI BUMHEHHS 3JIOYMHY — II€
yMHUCHI Aii cy®’ekTa, CIpsSIMOBaHI Ha 3aJlydeHHS iHLIMX OCi6 mo
CITIJIBHOTO BYMHEHHS 3JIOYMHY SIK CITiBBUKOHABIIiB, TOCOOHUKIB, Mil-
OyproBayiB UM OpraHi3aTopiB (3aCTOCYBaHHSI IICHUXiYHOIO HACHJILCTBA,
HaWHATTA 3a OIUIATY, NiAOYpPIOBAHHS TOLLO);

— 3MOBa Ha BYUHEHHS 3JIOYMHY — L€ yroja IBox abo Oinblie
Ccy0’€KTiB Ha CIIUJIbHE BYMHEHHS 3JIOYHHY;

— YCYHEHHSI NEPELLKON IJisl BYUUMHEHHS 3JIOYMHY — YMHCHI Aii a6o
Ge3MisUTBHICTb CY0’€KTa, SIKi MOJSATraloTh B YCYHEHHI 00’€KTUBHUX TIe-
peroH, sIKi, Ha IYMKY Cy0’€KTa, poOJIsITh HEMOXIUBHUM ab0 IEBHOIO
MipOIO YCKJIAMHIOIOTh BUMHEHHS 3JIOYMHY (BiIKJIIOYEHHS CUTHaJi3a-
1ii, OTPYEHHS COOAKHU TOLLO);

— iHIIe YMHCHE CTBOPEHHS YMOB [IJIsI BUMHEHHS 3JIOYMHY — IIe
iHIII OyAb-sKi YMHUCHI HisSIHHSI, KpiM IlepesliueHHUX, CIpSIMOBaHi Ha
rOTyBaHHSI 1O BUMHEHHSI CYCITUIBHO HeOE3MeYHOro MisIHHS Ta TIpH-
XOBYBaHHSI Oro HaciifKiB (CTBOPEHHs ajibi, MiAroToBKa Micub s
30epiraHHsI OTPUMMAHOrO 3JIOYMHHHUM LUISIXOM TOLLO).

KBanicdikyerbca roryBaHHs n0 37104MHY 3a CT. 14 KK Ta crarreio
Ocobnupoi yactuHu KK, mo nepeabayae BiamoBimHU#M 3104uH. To-
TYBaHHS IO 3JIOYMHY HEBEJIHKOI TAXKOCTI (4.2 cT. 14 KK) He TarHe
KPHUMiHAJIBHOI BilMmoBiganbHOCTI. B GinblIOCTI 3apyOiXKHUX KpaiH ro-
TYBaHHS 1O BYMHEHHS 3JIOYMHY a0O0 B3araji He BU3HAE€THCS KPUMi-
HaneHO KapaHuM (Itanis, danist, Bensbriss, @panHuisn), abo BUBHAETHCS
TaKUM TiJIbKM Yy BUIAAKaX FOTYBAaHHS AO TSDKKHUX Ta OCOOJNHMBO TSIXK-
kux 3nouuHiB (IlIBeiiuapisi, Asctpis, Pociiicbka Denepartis).

3aMaxoM Ha 3JIOYMH € BYUHEHHS O0COOOK0 3 NpPSIMHUM YMHUCIOM
IissHHS (Oii abo Oe3nisuibHOCTI), 6e3mocepenHbO CIIPSIMOBAHOIO Ha
BUMHEHHSI 3JI0YHHY, NepeAdayeHoro BiAnoBiaHow cTarTeio Ocobiu-
Boi yactTuHu KK, sIKIIo nMpu 1bOMY 3JI04MH HE OyJI0O MOBEACHO OO
KiHLS 3 MPUYMH, O HE 3ajJeXanH Bif i Bomi (4. 1 cr. 15 KK). 3amax
Ha 3JIOYUH BilpI3HSETHCS, 3 OOMHOro OOKY, Bil TOTYBaHHS JO 3JI0YM-
HY, OCKiJIbKH 0c00a BX€ IOYMHAE€ BUKOHYBATH OO’€EKTHBHY CTOPOHY
3JIOYUMHHOIO MisIHHSA, 3 IHLIOIO — Bill 3aKiHYEHOIO 3JIOYMHY, OCKIJIbKH
Ma€ MiCLIC HEIOBEAEHICTDh 3JIOYMHY IO KiHLA.

3a cTyneHeM peaiizauii cy6’€kToM yMmMHucly Ta 00’€My BHUKOHa-
HHUX [l 3aMax Ha 37I0YMH NOAUISETHCS HA IBa BUIU: 3aKiHYCHUH Ta
He3akiHueHH. 3aMaX Ha BYMHEHHS 3JIOYMHY € 3aKiHYEHUM, SKIIO
ocoba BHKOHANa yci Aii, sIKi BBaXkajla HEOOXiIHUMM JJIsI AOBEICHHS
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3JIOYMHY A0 KiHLA, ajie 3T0YMH He GyIo 3aKiH4eHO 3 MPHYMH, sIKi He
sayexanu Bin 11 Boai (4. 2 cT. 15 KK). 3aMax Ha BUMHEHHS 3JI04YMHY €
He3aKiHYeHUM, SKIIO 0coba 3 MPUYMH, IO He 3al1eXalu Bil ii Boii,
He BUMHWIA YCiX [iii, sIKi BBaXaja HEOOXiIHUMHU UL NOBEACHHS 3710~
yuHy 10 KiHug (4. 3 ¢t 15 KK).

B Teopii KpUMiHAJILHOTO MpaBa 3aJ€XHO Bill IPUYUH, Yepe3 sKi
3JI0YUH He OyJI0 JOBEAEHO MO KiHLS, PO3Pi3HAIOTH 3aMax Ha HENpH-
naTHU 06°eKT (IIpeaMeT) Ta 3 HeMmpUAaTHUMU 3acobamu. TIpu 3amaxy
Ha HempUIaTHWI (HepealbHUM, BIACYTHIM) 06’€KT (IIpeAMeET) B MisiX
BMHHOTO MiCTUTbCSI (paKTMUHA MOMMJIKA BiTHOCHO 06’ekTa (Ipea-
MeTa) MOCSATaHHsA, MOro HasBHOCTi a00 HasBHOCTI B HbOTO NMEBHMX
03HaK (IIOCTPII y MEDPTBY JIOAMHY, HAMaraHHs BUKPAacTH MiapobiieHi
rpolni Towo). 3aMax i3 HeMmpUAATHUMM 3acobaMyu Mae Miclie TOAI,
KOJM CY6’€KT IS NOCATHEHHS 3MOYMHHOTO PE3yasTaTy o0upae 3aco-
6u, sKi 3a CBOIMM 06’€KTMBHUMM BIACTUBOCTSIMM HE 3[aTHi BUKJIH-
KaTH 6aXaHi Ul BUHHOTO CYCIIJIbHO HeGesmeuHi Hacainku (cnpoba
BUMHMTHA BOMBCTBO 3 BUKOPHCTAHHAM 3acobiB, sKi He MaloTb OTpY#-
Hoi cuny, Tomo). HenpuaaTHicTs 3aMaxy BHAcainok (akTUYHOI I1O-
MMJIKU HE BUKIIOUAE CYCITUIBHOI HEOe3MeYHOCTi BYNHEHOTO 3 OrJIsiny
Ha CIPSMOBAHICTb 3JIOYMHHOTO HaMipy, a OTXE TATHE KPUMiHAIBHY
BiIOBI@IBHICT Ha 3arajJbHMX MiJcTaBaX. BMKOpUCTaHHS (3 METOIO
BUMHEHHs 3JIOYMHY) 3HApsdb YW 3aco0iB, sIKi yepe3 CBOIO HiKYEM-
HIiCTb He MOXYTb 3aMONiSTH IKOAX 06 €KTOBi KPUMiHATBHO-NPaBOBOL
OXOPOHM (YaK/TyBaHHs, HAaroBip, MPOKIWHAHHS, BOPOXIHHSA i T.A.) He
€ 3aMaxOM Ha 3JIOYMH Ta He TATHE KpUMiHaJbHOI BillOBilaIbHOCTI.

Ksaniikyerbcsl 3aMax Ha 3JI04MH 3a BiINIOBIIHOKO YacTUHOIO 2
a6o 3) cr. 15 KK Ta crarreio Oco611Boi yacTUHM, 10 nependayae
BilMOBiTHMI 3TOYMH. 3a 3aKOHOJABCTBOM 3apyOiXXHMX KpaiH NMUTaH-
HS NMPO KapaHiCTb 3aMaxy BUDILIYETbCS MO-pi3HOMY: 1) He KapaeTb-
cg 3aMax JMIre Ha KpUMiHaJbHi MPOCTYNKU abo ix aHajsoru ([aHis,
Icnanis, Itanig, Jiatsis, Hopserisi); 2) TUIbKM Y BUIIagKax, KOJIM Le
HpsIMO TIepeabadeHo 3aKOHOM, € KapaHUM 3aMax Ha KpUMiHaJIbHMM
npocrynok (®panuis, ®PH); 3) Tineky y BUmagkax, Kojau Ue Mmps-
MO Tepe6ayeHo 3aKOHOM, KapaeTbes 3aMax Ha 31ouuH (Dinnaxais,
iBeris).

3akiHueHWi 3JIOYMH XapaKTepHM3YETbCS IIOBHOIO peanisali€io
06’€KTHBHOI CTOPOHM CKJIaly 3/I0YMHY, epeadayeHoro IUCIO3UIIEID
crarti Oco6muBoi yactnau KK, enHicTioO 06’€KTHBHHX i Cy0 €KTHBHHUX
03HaK TMOCSTaHHA. 3JIOYMH 3 MaTepiaibHUM CKJIaJIOM BBAXKa€ThCS 3a-
KiHYEHUM 3 MOMEHTY HaCTaHHA HepeabadyeHUX AMCIIO3ULIEI0 HOPMHU
KK cycminpHO HeOe3nmeuHMX Hachinkis, a sikmo y crarri KK mic-
TUTbCSI AIBTEPHATMBHA BKa3iBKa Ha KiJbKa CYCIIiIBHO HEOe3MeYHHUX
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HAaCJiIKiB, 3JI0YMH BHU3HAEThCA 3aKiHYEHMM 3 MOMEHTY  HACTAHHSA
Xx04a 6 OIHOTO 3 TaKMX HACHIIKiB. 3JI04MH 3 (POPMATBHUM CKIIALOM
BBaXXAETHCS 3aKiHYEHUM 3 MOMEHTY BUMHEHHS NependadyeHol JUCIo-
suuiero Hopmu KK nii (6e3misinbHoOCTi), a B pasi BKa3iBKM 3aKOHy Ha
KiJIbKA aJIbTEPHATUBHUX JisIHb — 3 MOMEHTY [MTOBHOIO BUKOHAHHSI X04a
6 onnoro migHHA. OCOONUBICTb YCIYEHUX CKIAMIB 3JIOYMHY NOJATAE Y
TOMY, LII0O MOMEHT iX IOPUAMYHOTO 3aKiHYEHHS MOB’SI3YEThC i3 BUHU-
HEHHAM [IisIHHA, SIKE 32 3arajJlbHUM KPUMiHaJBLHO-NPaBOBUM 3MiCTOM
€ HE3aKiHYEHMM 3JI04MHOM — TOTYBaHHAM abo 3aMaxoM (NOCATraHHS
Ha XUTTA rpoManchkkoro ado gepxasHoro nmisiya (ct. 112 KK), Hamanm
3 METOIO 3aBOJIOAIHHS YyXUM MalHOM, MOEAHAHUM 3 HACHILCTBOM,
o € HebGe3nedHUM MIa XUTTA abo 3zopos’s ocobu (cT. 187 KK),
CTBOPEHHSA 37I04MHHOI oprai3aitii (cT. 255 KK) Tomo).

3 NMUTaHHAM NpPO CTaAil 3J0YMHY MOB’A3aHE MUTAHHS NMpPO H06-
POBiJIbHY BiIMOBY Bifl NOBEIEHHS 3NMOYMHY mo KiHug (ct. 17 KK).
JoOpOBiNbHOIO BiZIMOBOIO € OCTaTOYHE MPUNUHEHHS 0cobolo 3a
CBOEIO BOJICIO TOTYBAHHSA [0 37I0YMHY ab0 3aMaxy Ha 3JIOYMH, KO
MpyY ubOMY BOHA YCBIZOMJIIOBaJIa MOXJIMBICTbH NOBEAEHHSA 3JIOYUHY
Jo KiHIA. Y BUManky HoOpOBiIbHOI BiIMOBM 0coba He MimyArae
KpUMiHaNbHIlM BigNOBinaJBHOCTI 32 3M0YMH, MO AKOTO roTyBanacs
abo Ha gkuit 3hificHIOBana 3amax. BigMoBa xapakTepHU3yeTbesd Ta-
KUMHU OCHOBHHMMH O3HAKaMHU: 1) 1oOpOBiIBHICTh; 2) OCTATOUHICTS;
3) cBoeyacHicTb. JJOGPOBUIbHICTL O3HAaYae, IO 0coba, sfiKka Moyasia
BYMHIOBATH 3JIOYUH i yCBIZOMJIIIOE MOXJIUBICTh JOBEIEHHSA HOro mo
KiH1IS, BIIMOBJISIETBCS Bill 1LIbOTO 32 BJIACHOIO iHIlIaTHBOIO, @ MOTUBU
LIbOTO MOXYTb OyTH Pi3HUMM i HE BIUIMBATH Ha BUPIUIEHHSA MUTAHHS
NIpo HaABHICTb AOOPOBUIBHOI BiIMOBM (CTpax mepen MOKapaHHSM,
KadATTd, XajicTb A0 norepminoro Ta iH.) OcTaToyHiCTh BiIMOBM 03-
Hava€, o ocoba NMPUNMHIE PO3NOYATHH 3JIOYUH MOBHICTIO i 6e3-
HOBOPOTHO, y Hel BiICYTHili HaMip NPOMOBXHUTH 3JI0YMH Y MaibyT-
HboMy. CBO€YacHIiCTh 0O3Hayae, 10 HOOPOBiJbHA BiIMOBA MOXJIMBA
JIMIIE Y HE3aKiHYEHOMY 3JI0YMHI, Ha CTamisfiX TOTyBaHHA abo 3aMaxy
Ha 3104uH. Ocoba, siKka MoOpOBUILHO BimMoBHMiAacsd Bif JOBeleHHS
3JIOYMHY O KiHIlf, Miasirae KpUMiHaJbHil BigmosimanbHOCTI juiIe
B TOMy pasi, SIKIIO (PaKTUYHO BUMHEHE HEIO MiAHHA MICTHTBL CKJIAZ,
iHUIOTO 3JI0YHUHY.

IHCTUTYT HOGPOBLIbHOI BIAIMOBM Bin HOBENEHHS 3J0YMHY A0 KiHIIS
CJlim BimMexoByBaTH Bin miiftoBoro kaarrd. [iliose kasTTa — 1e ak-
THBHA TNOBEAiIHKa Cy0’€KTa MicisA 3aKiHYEHHS 3JI0YMHY, SIKa CBiI4MThH
MpO MparHeHHs BUHHOTO 3MIAAMTH HACHIIKM BUYMHEHOTO HUM 3JI0YM-
Hy. BiaMiHHicTh 10OPOBIIBHOI BIIMOBH Bill Aif{OBOr0 KasTTS MOJSATaE
B TAKOMY:
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— JI0GpOBiNBHA BiIMOBA MOXJIMBA JIMLIE HA CTalisX FOTYBaHHS 10
3704MHY a60 3aMaxy Ha 3JI0YMH, KOJIU CY0’€KT KOHTPOJIOE PO3BUTOK
NPUYMHHOTO 3B’SI3Ky MiX CBOIM CyCNiIBHO HeOe3lneuHUM JiTHHSM i
MOro HachigkaMM Ta MoXe 3alofirTd X HACTaHHIO, a AidoBe KasdaT-
T — KOJH 3TOYMH NPUITMHEHO abo 3aKiHYeHO;

— noOpoBinbHa BingMoBa MOXuBa y ¢HopMi akTMBHOL (Ha OyIb-
SIKOMY €Talli NoNepenHboi 3JIOYUHHOI TisIbHOCTI) abo nacuBHoi (Ha
cTamii roTyBaHHs a60 HE3aKiHUEHOro 3aMaxy) NMOBENiHKHM Cy0’ekTa, a
NiffoBe KasTTa — Il 3aBXIM aKTHBHA MOBexiHKA Ccy0’€KTa,

— 106pOBiNBbHA BiIMOBA MOXJIMBA JIMILE NPY BYUHEHHI 3JIOYMHIB
3 yMUCHOK (OPMOIO BMHH, a AiMOBE KaATTd — SK 3 YMUCHOKO, TaK
i 3 HeoOepexHOK (GOPMOIO BUHM,

— noGpOBiNbHA BiIMOBA Bifl JOBEACHHS 3JI0YMHY 1O KiHILis BUKIIIO-
yae KpHMMiHalbHYy BilMOBiZaJBHICTE OCOOM 3@ TOTYBaHHS 1O 3JMOYH-
Hy a60 3aMaX Ha 3JI0YMH, Bil JOBEIEHHS SIKOTO A0 KiHLS ocoba
sinmoBmiacs (4. 1 cr. 17 KK), Toni sk miitoBe KasTTS 3a HagBHOCTI
NEBHUX YMOB MOXe€ OyTH BM3HAHO MiICTAaBOIO 3BiILHEHHS OCOOM Bil
KpuMiHanbHOi BignosinansHocTi (cT. 45 KK) a6o ob6craBuHOM0O, 1O
nom’sikuiye nokapaHss (m. 1, 2, 2-1 4.1 ct. 66 KK).
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Tema 11, CMIBYYACTb Y BYNHEHHI 3N0YNHY

TTOHATTA, 3Ha4eHHs, OB'€KTUBHI Ta CyO'eKTUBHI 03HaKW criByHacTi,

Buay cnisydacHukis, ix 06'ekTuBHI Ta CyG'ekTUBHI O3HaKM.

Q@opmu -cnisyacri.

lNigcTaBu Ta Mexi BIGNOBIAANLHOCTI CAIBYHACHUKIB.

LobposinbHa BigmoBa crisyqacHukis.

Cnigyyacte y 3noquHax 3i cneuiansHum cy6'exTom.

Ekcuec BukoHasus.

Bignosigansbricte 3a HeBgane nigbypiosaHHA Ta nocoBHALTBO.

loHaTTA Ta Buan NPUHETHOCTI [0 3N0YMHY. BIOMIHHICTL NPUHETHOCTI Bif
CniBy4acrti y 3n04uHy.

Mposokadis 3no4uHy.

KpuMinanera ignosinansHicTs 3a NpUXOBYBaHHS 31I04UHY.

BuMHeHHSA 3JI04MHY Yy CHiBy4YacTi CBiIYMTH NpO MiABMILEHY Cy.
MiJsHYy Hebe3neky BYMHEHOro 3nouuHy. CIiBydacTh — Lie YMUCHa,
CIIiJIbHA YYacTh JEKiTbKOX Cy6’€KTiB 3]I04MHY y BUMHEHHi YMUCHOIO
3n104uHy. TobTO y 3104MHI NIPHIIMAIOTh YYacTh AeKilbKa Cy6’eKTiB, ix
y4acTb € CIIUIbHOIO Ta YMUCHOW0. 0 06’€KTMBHMX O3HaK CIIiBY4acTi
ciin BigHectu: 1) rpyny oci6 (kinbkicHa 03Haka), AKi € disMyHUMH,
ocyaHuMH (a60 0OMeXEHO OCYyTHMMHM) 0COGaMHM, IO NOCADIH BiKy
KpUMiHaJbHOI BianosiganbHocTi. Ile 03Hayae, 10 BYMHEHHS 37104HM-
Hy Cy6’€KTOM 3JIOUMHY 3 Y4acTIO HEOCYAHOro abo ocobu, Aka He NO-
cArna BiKy KpMMiHaJIbHOI BiANOBIAaIBHOCTI, HE YTBOPIOE CIIiBY4YacTi
y 3JI04MHI; 2) CHiJBHICTh Al — fAKiCHA O3HAKa CIIiBy4acTi, 03Ha-
Ya€, IO 3JI0YMH YYHHEHO 00’€HAHMMH Ta 3arajiIbHUMU 3yCHUIIMH
crniBy4acHMKiB. KoXeH 3 HUX BUKOHYE CBOI [lii, pOOHMTh CBiif BHECOK
y CIJIBHHMHA 37104MH, TIPU LBOMY CIMPAETbCA Ha JOMOMOTY IHILMX
CIiBY4YaCHHKIB, pO3paxoBye Ha HMX. Ix posi Ta GyHKIIT MOXYTH 6yt
ONHAKOBUMH (CIiBBUKOHABLi) ab0 MOXYTb Bipi3HATHCA; 3) CIiIb-
Ha JisUIBHICTB CIiBYYaCHMKIB CIIpSIMOBaHa Ha JOCATHEHHS €IHWHOTO
3JIOYMHHOTO pe3ybTaTy. 37104YMH, SIKUA BOHM CKOLIM, NIOBUHEH GYTH
Pe3yJIbTaTOM CIIUIBHOL OiIBHOCTI BCiX CNiByYaCHMKIB; 4) MiX ais-
MH KOXHOTO CIiBy4YaCHHMKa Ta CIIUIBHUM Pe3yJILTATOM TOBHHEH OyTH
BCTaHOBJIEHN NIPUYMHHU 3B’430K. BinCyTHICTh NPUYMHHOrO 3B’ A3KY
CBIIYMTh TIPO BiACYTHICTh CHUIBHOCTI Y BYNHEHHI 3JI04MHY IPYIIOIO
oci6 (y MatepianbHOMY ckiazi 37104uHy). Cy6’eKTHBHI O3HAaKH CITiBy-
YacTi TOJAATaloTh B YMUCHI#M CNUIbHINA y4acTi y BUYMHEHHI YMHCHOro
3JI04MHy. |HTeneKTyaIpbHa O3HAKa YMUCHOI BUHHM TIOJATAEC B TOMY, 1HO
cniBy4acHMKHM (opraHisatop, niabypioBay, IOCOGHHK) YCBiIOMIIIOIOTH
CYCITIIBHO HeGe3NeyHMit XapakTep [iif, IO BYMHAIOTbCA HUMH OCO-
OGMCTO, a TAKOX CYCIUIbHO HeGe3NeuHmii i 3MOYMHHMI XapakKTep il
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BUKOHABLis. BUKOHaBellb, Y CBOIO 4epry, IOBUHEH PO3yMIiTH, 110 BiH
Qi€ HE OAMH, 1O MOMY XTOCh CIIpUSIE Y BUMHEHHI 3J104HMHY, TOOTO
BiH YCBIIOMJIIO€, IO Jli€ 3 HUMHU CHilIbHO. BonboBa 03HaKa yMHUCHOI
BHHU y CIIBYYacTi XapaKTEpPH3YETbCS OaaHHSIM (MpSIMUIL yMHCeN)
a60 CBIIOMMM OOMYyIIEHHSIM (HENpSIMUI YMHUCEJ) HaCTaHHS CIUIbBHUX
CYCIIIBHO HeGe3MmeyHux HaclinkiB. ToMy AJsT HaSIBHOCTI CHiBYy4acTi
HEOOXiZHO BCTAHOBHUTH YCBiIOMJIEHHS KOXHHMM i3 CIiByYacHHKIB
daKTy CHiJIBHOrO BYMHEHHS 3JIOYUHY, TEped0ayeHHs, 10 B Pe3yb-
TaTi iX CILIBHHX 3yCHJIb BUKOHaBlieM OyAe CKO€HE 3M0YMH, OaXaHHS
abo CBiZOMe MOMYIIEHHS HAaCTaHHSA €IMHOTO IJs1 BCiX CIiBy4YaCHMKIB
3I04MHHOro pelyawrary. b (MeTa) i MOTHB MisLIBHOCTI y CIliBy4ac-
HUKiB MOXYTh 36iratucs a6o He 36iratuca. Crarrs 26 KK Yxpainu
BUKIIIOYAE HeoOepeXHy CIiBy4acTh B YMUCHOMY 3JIOYMHi, @ TaKOX
YMUCHY CITiByYyacThb Y HeOOEpeXXHOMY 3JI0YMHi. [Js NpUTIATHEHHS
CIIBYYaCHMKIB 4O KpHUMIiHaJBHOI BiXMOBiZaNILHOCTI HEOOXiAHO BCTa-
HOBHUTH CYKYIHICTh OO’€KTMBHHX Ta CYO’€KTMBHHUX O3HakK.

ITpH CKO€EHH] 37T0YKHY CIiByYyaCHMKaMH BOHHM MOXYTb BUKOHYBAaTH
onHopinHi a6o pisHopinHi ¢yHkuii (poni). BukoHaBueM (CHiBBHKO-
HaBLIEM) BBAXAa€ThCA 0c00a, AKA y CIiBYYacTi 3 iHIUMMU CyO’€KTaMu
3JI04MHY Ge3nocepeAHbo a00 LLIAXOM BUKOPUCTAaHHS IHIUKX Ocib, 10
He MiIIAraloTh KpMMiHaabHIM BIIMOBLIATBHOCTI (HEOCYAHI, MaJOJIT-
Hi), BUNHHMIIA KOHKPETHUI 3104MH. BUKOHaBelb BUKOHYE 00’ EKTUBHY
CTOPOHY KOHKDETHOTO 3JIOYMHY MOBHICTIO 200 3 iHIUMMM CHiBBUKO-
HAaBIIMU 4acTKoBO. be3 BUKOHaBLS He MoXe OyTH CIiBy4yacTi, TOMY
BiH € UEHTpaIbHOWI (irypolo y cmiByyacti. Ko ocoba 3anyyuna 10
3JI0YMHY HEOCYIHOro abo MajoliTHbOro, Taki Ail BUKOHABLSI BU3HA-
IOTBCA TOCEPENHIM 3arOMisIHHSAM i BiH BU3HAETHCS Cy0’€KTOM (BHUKO-
HaBlIeM ) IIbOTO 3J0YMHY. BHKOHaABIi MOXYTbh IiSITU SIK 3 HpPSMUM,
Tak i HenmpsaMUM yMmuciaom. IlinOypioBay — 1ie ocoba, sika CXWIIsIE
IHIUMX CIiBYYaCHMKIB IO BYMHEHHS 3JI04MHY. 3 00’€KTUBHOI CTOPOHHU
1Ie MOXYTb OyTH MOrpoO3H, MPUMYC, YMOBJISIHHS, CXWUJIEHHS OO0 3JI0-
YUHY iHIDMM YUMHOM. TakuM 4YMHOM, MigOypioBay BUKJIHUKAE Yy BHU-
KOHAaBLSI a00 IHIIMX CIiBYYaCHUKIB PIilIY4iCTh Ta OaxXaHHSA BUYMWHUTH
3nouyuH. IligOyproBau xie 3aBxay 3 MpIMUM yMUcIoM. OpraHi3aTtop
HaiOUIbI CycniIbHO Hebe3neuHa ¢irypa, TOMy 110 BiH opraHi3ye
BUMHEHHS 3JIOUMHY Ta Kepy€ iforo BuMHeHHsM. KpiM opraHi3alii ta
KEpIBHUIITBA BiH MOXE CTBODHUTM OpraHi30BaHy IpyIy UM 3JIOYUHHY
Opratisalilpo, po3MoAiIMTH POJi MiX CHiBydaCHMKaMH, 3a0€3MeYUTH
¢iHaHCyBaHHS 3JIOYMHHOI AiSUIBHOCTI, OPraHi3yBaTH LISIXW IPUXO-
BYBaHHA $IK 3JIOYMHY TakK i CIiBydyacHMKiB. OpraHisarop i€ 3aBXau
3 npsaMuM ymucioM. [Toco6HuKoM Moxe OyTu ocoba, fika cipusiia
BYMHEHHIO 3JI0YMHY CBOIMH IOpagaMH, BKa3iBKaMU, HajaBajia 3acobu
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YH 3HApALAS IS 3JI0UMHY, yCyBana SIKi-HeOyab NMepelIKoaH, 3a3naie-
rigp obilsiaa MepexoBaTH 3MOYHHIS, MPEIMETH, 3000YTi 3MTOUUHHUM
IIJIAXOM, 3HApANLs, 3aCO0HU, CIilu BUYMHEHHS 3M04YuHY, J1ocoOHMII-
TBO MOXe OyTH (pi3MYHUM (HamaHHS 3aco0iB, YCYHEHHS IEPEIIKOLN)
abo iHTeseKTyaJbHUM (HadaHHS 1opall, BKa3iBok). ITocOOHUK MOXe
TiATH SIK 3 TIPSIMHUM, TaK i HEMPSIMUM YMUCIOM.

QPopmu cniByyacTi — ue 06’€IHaHHA CHiBy4aCHHKIB, SIKi pO3pi3-
HSAIOTbCA MiX CODOI0 3a XapakTepoM BHKOHYBAHMX HMMH poJiel i 3a
CTYIIEHEM CTiHKOCTi Cy6’€KTMBHUX 3B’S3KiB MiX HMMH. 3a XapakTe-
pOM pOJIEd MOXHA BUIUIATH TMPOCTY Ta CKJIAAHY (POPMU CIIiBYy4acTi.
IIpocta ¢opma (CriBBUKOHABCTBO) Ma€ MicClle TaM, J€ BCi CIiBydac-
HUKM € BUKOHABISIMU ( CIiBBUKOHABLSIMM), TOOGTO BOHM BMKOHYIOTb
onHy ponb. CxianHa ¢dopMa CHiByvacTi Ma€ Micle TaM, e Y4aCHUKU
BUKOHYIOTb pi3Hi poii (cmiByyacTs 3 posmoniioM posneit). [lopsg i3
BHKOHABLEM IMPUIMAIOTh yYyacTh iHII CHiBydYacHUKHM (IigOyprosay,
opranizatop, noco6Huk). Crartsa 28 KK 3akpimmoe dopMmu cris-
y4acTi, sIKi BUAIEHI 3a CTYIeHeM CTIMKOCTI Cy0’€KTUBHUX 3B’SI3KiB,
a caMe. BUMHEHHS 3JI04YMHY TPYIIOI OCi0, BUMHEHHS 3J0YMHY 3a I10-
MepeaIHbOI0 3MOBOIO I'PYIIOI0 OCi0, BUMHEHHS 3JIOYMHY OpraHi3oBa-
HOIO TPYTIOIO i BUMHEHHS 3JIOYMHY 3JIOYMHHOIO opradizauieo. ITep-
ma ¢opMa Ma€e Miclie, SKIIO B 3JI0YMHI NpUIAMAE y4acTb Ipymna ocid
6e3 nonepenHpoi 3MoBU. Hanpuknan, npu 3rsantyBaHHi (4. 3 cT. 152
KK) a6o npu xymiranctsi (4. 2 ct. 296 KK) Taka dopma cniByyacTi
nependayeHa siK kBailidikylodya o3Haka. Jpyra ¢opMa — BUMHEHHS
3JIOYMHY 3a TOINEPEAHbOI0 3MOBOIO TPYIIOI0 OCi6 Mae Micue, KO
0COOM IO TOYaTKy 3JI0YMHY JOMOBMJIMCH IPO HMOro CKOEHHsS. Buu-
HEHHS 37I04MHY 3a MOINEPENHbOK 3MOBOIO I'PYIIOI0 OCi0 Moxe OyTu
kBaliikyo4oio 03HAKOW, HampHKIam y cT. cT. 185, 186 KK, ab6o
SKIIO BOHO He mnependadeHe B cTarTsix OcobnuBoi wactuHu KK,
BU3HAETHCSI OOCTAaBUHOIO, IO OOTSXye mokapaHHs (1. 2 4.1 cT. 67
KK). Tpetst dopma cniByyacti — BYMHEHHS 3710YMHY OPraHi30BaHOIO
TPYNOI0 O3HAYa€, IO B 3/I0YMHI NPUIIMAE yyacTh TpH i Ginblile ocib,
SKi TIOTIEpEeqHbO 30PTaHi3yBalUCs Yy CTiiiKe 00’cxHaHHA IS BUMHEH-
HS 3JI04MHY (3704MHiB). BOHM MaloTh eIVWHU# TUIAH Ailf, Bimomwmit
BCiM yyacHUkaM rpynu. CTifiKicTh opraHizoBaHoO{ I'pyIY O3Hadae, IO
MiX ii yyaCHUKaMH iCHYIOTb CcTabiNbHi 3B’a3ku. Yersepra dhopma —
3JI0YMHHA OPraHisalis, mig SIKOI0 CJIiI pO3yMiTH CTilike iepapxiuHe
00’€IHaHHs I'ATH 4yM Oinbiue ocib, wieHn AKoi abo i CTPyKTypHi
YAaCTUHU 3a IONEPEIHbOK 3MOBOIO 30PTaHi3yBaNIHCI I CIIJIBHOL
LiSITTBHOCTI 3 METOK BYMHEHHS TSXKKHUX YU OCOOJIMUBO TSKKHUX 3J10-
yyHiB. Taka opraHizauis Mae BMCOKMii piBeHb 3TYPTOBAHOCTI, CTili-
KOCTi. 3JI0YMHHA OpraHi3allis MoXe YTBOPIOBATUCS Ha 0a3i IeKinbKOX
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OpPraHi30BaHUX TPYII i 1Ii TPYIIH MOXYTh BXOOWUTH B 3JIOYMHHY OpraHi-
samifo. B cr. 255 KK nepenbaueHa caMocTiiHa BiIIIOBiTaJIbHICTH 34
CTBOPEHHS 3JJOYMHHOI Opradilallii, KEpiBHHILITBO HEl0 abo y4acTb y
Hilt, a00 y4acTh y 3JIOYMHAX, BYMHEHHUX TaKOl opraHisaniew. Cne-
HiaJIbHAM BHIOM 3JIOYMHHOI OpraHizallii € CTBOpEHHS a0 y4acTb y
6anmi (ct. 257 KK). Bci cy6’exTH pi3Hux ¢opM cHiBy4acTi NMOBHH-
Hi 6YyTH OCYIHHMH Ta JOCSITTH BiKYy KpUMiHaJIbHil BiIITOBiZanbHOCTI
(HanexHi cy®’eKTH ).

ITigcTaBol0 KPHUMIHAJIbHOI BIIIIOBIZaJIBHOCTI CIiBYYaCHUKIB €
CyCIIiIbHE HeOe3leuHe MiSTHHS, SKE MICTUTh CKlal 3J104uHY. Bu-
KOHaBellpb MiIIArac KpUMiHAIBHIN BiANOBiZAJIBHOCTI 3a CTaTTEIO
OcobimBoi yactTuau KK, sika nepenbayae BUMHEHUH HUM 3JIOYHH.
BigmoBimHO opraHizaTop, miAOypioBad Ta IMOCOOHUK IIPUTITAIOTHCS
IO KpUMiHaJIbHIM BimIIOBimaabHOCTI 3a crarTeio OCoOMMBOI YAaCTUHU
KK, 3a s5xo10 HacTa€ BiINOBiZaJibHiCTh BUKOHABIISI, @ TAKOX 3 I10-
CWIaHHAM Ha 4. 3, 4, 5 ct. 27 KK, me 3a3HavyeHi BUAW BimmmoBimHUX
criBydacHMKiB. KoXeH i3 CIIiBy4acHHKIB Bimmosimae 3a cBOi 0COOUCTI
nii. SIXiIo BMKOHaBellb BMMIIIOB 332 MEXi yroau, ska BimGymacs Mix
CHiByYacHHMKaMHM, TO Ma€ Micle ekciiec BUKOHaBIs. Exciec BHUKO-
HaBlg OyBa€e KiAbKiCHMM Ta SIKiCHUM, BilIIOBiZaJbHICTh 3a €KCIIEC
Hece JIMIe BUKOHABellb., [HIN CMiBydYacHUKM BiAINIOBiNaloTh JMIIE B
MeXax Yromu, ska BimOyiacs MiX HUMH.

ITpy BUMHEHHi 3J0YHMHY y CHiBy4acTi BUKOHABUSIMHM (HAKTUIHO
MOXYTb OyTH SIK 3arajibHi, Tak i cmeuianbHi cy6’ekTu. Ko crar-
TSI, 3a SIKOIO KBaniikyerbcs HiSHHSI, IOTpeOye O3HAK CIELiAJIbHOIO
cy6’eKTa, TO BUKOHABELlb MAa€ OYTH CIELiaIbHUM Cy0’€KTOM, IIpHU Bil-
CYTHOCTi Ha #oro Ooui creuiaJlbHMX O03HAaK, BAUKOHABLIEM BU3HAETHCSA
Ta 0coba, sIKa Ma€ O3HAKM CIeLiaIbHOTO Cy0’€KTa, a (paKTUYHUN BH-
KOHaBelp (He creliabHUM cy0’eKT) MOXe OyTH ITIOCOOHMKOM ILILOTO
3JIOYHHY.

Ilin mpoBoKali€lo 3JI0YMHY CJIil pO3yMiTH Hii ocobu, sika migly-
pPIO€ BUKOHABIIS YM iHIIMX CIIiIByYaCHHUKiB Ha BUMHEHHS 3JI0YUHY 3
MeTo10 ¥oro HactynmHoro BUkputtsa. Crarrst 370 KK nepeabavae Bin-
MOBimATBHICTD 32 IMpOBOKaliio minkymy. Hepnane minOypioBaHHA abo
MOCOOHMIITBO MAa€ MiClle¢, KOJIM MOTEHUIMHUE BUKOHABELb BIIXHIISIE
1[I0 MPOIIO3MIIiI0, B TAKUX BUITAIKaX CIiBy4acTh BUKIIOYAETHCS i MO-
TEHIIMHWII BUKOHaBeLh He Hece BiIMOBiFATbHOCTI.

JobpoBinbHa BifMOBa CMiBYYaCHHUKIB MOXE MAaTH Miclle 4O 3aKiH-
YeHHS 3J04YMHY (Ha cTamii roOTyBaHHS 4M 3aMaxy Ha 3youuH). [Ipu
TOGPOBUIBHIN BiIMOBI BUKOHABIIS Bill MTOBEJAEHHS 310YMHY AO KiH-
g BiH (BUKOHaBEIlb) He HEeCe KPUMiHAIBHOI BillIOBiIabHOCTI, iHIII
cIiBy4YaCHMKH (Opraxisatop, migGyproBad, IOCOOHMK) BiIOBiIalOTh
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3a Ti Oii, SKi BOHM BXE BUKOHIM (3a TOTYBAaHHS YW 3aMax Ha 3j0-
YMH), TOOTO 3a Ty CTalil0 BUMHEHHS 3JIOYMHY, Ha SAKiil BUKOHABELb
IOOpOBITBHO BIAMOBUBCSI Bil NOBEIEeHHS 3J0YMHY A0 KiHug. ko
BiIMOBISAETbCSA OpraHizaTop, IiadypioBay 4 NOCOOHUK Bif BUKOHAH-
HS CBOIX Oiif, TO MOTPiOHO, 100 YHACTIZOK iX aKTUBHUX il 3JI0YHH,
1[I0 TOTYBaBCS UM BYMHIOBaBCS, OYJIO BiIBEPHEHO, TOIi BOHM MOXYThb
OyTH 3BUTBbHEHI Bil KpUMiHaNbHiil BignosigadbHocTi. OOHAK BUKOHA-
Belb Y LIbOMY BUIAIKy MOBUHEH HECTHM KpHUMiHAIbHY BiIIIOBiZaNb-
HiCTh 3a TOTyBaHHS abo 3aMax Ha 3JI0YMH, TOOTO 3a Ty CTafilc BYHU-
HEHHS 3JI049MHY, Ha fKiil Horo cycninipHo HeOe3leyHe MiTHHS OyJo
nepepBaHo ab0 MPUIIMHEHO.

IMpuyeTHicTh A0 37I0YMHY — i€ Oii YU Oe3isLIbHICTh 0cOoOU, gKi
Xoya I moB’si3aHi NMeBHMM YUHOM i3 BUMHEHUM 3JIOYMHOM, aJie¢ He
CTAHOBJIATD CIiByYacTi, TOMY L0 MiX HUMM HeMac aHi 00’ €KTUBHUX,
aHi cy0’eKTUBHMX 3B’A3KiB. Y Teopil KpMMIiHAJIBHOIO IIpaBa BUIIA-
IOTh TaKi BUOM IPUYETHOCTI: 3a3manerigp He obilsgHE mepexoByBaHHS
3JIOYMHY; 3a37aJeriob He oOilsiHe MOTypaHHA 3J0YMHY; 3a3Jaleriab
He obiugHe nmpuadaHHA 4u 30yT MakHa, 3100yTOro 310YMHHUM LLIA-
XOM; HEMOBiTOMJIEHHSA IPO JOCTOBIPHO BiTOMMIii NiArOTOBIIOBAHU
abo BUMHIOBAaHMI 310YMH. 3a3maierinp He oOilsTHe IepexoByBaHHS
3JIOYMHY — L€ 3JOYMHHA HNisSIbHICTh 0COOM 3 MEPEXOBYBAHHS 3J0-
YUHIA, 3aC00iB i 3HapsIAb BUMHEHHS 3J0YMHY, CIidiB 37T0YMHY, IIpea-
METIB, 3000YTUX 3JIOYMHHUM LUIAXOM. Taki mii MaioTe Micue micias
3aKiHYEeHHS 3JI0YMHY, TOMY He Nnepe0yBaloTh i3 HUM Y NPUYUHHOMY
3B’s13Ky, 3a3ganeriap He oOilsTHEe IPUXOBYBaHHS 37I0YMHY TSITHE 3a CO-
0010 KpUMiHaNbHY BiINOBiTaNbHICTh JIMILIE 32 IIPUXOBYBAHHS TSKKOTO
41 0co0IMBO TsKKOro 3i10uuHy (cT. 396 KK). He nignsraiors kpumi-
HaJbHi#l BiAIIOBIZATBHOCTI 3a 3a3fanerigpb He 00illsiHE NMPUXOBYBaHHS
IMX 3JIOYMHIB YIEHHU .CiM’1 0coOM, sIKa BUMHMUJIA 3JIOYMH, a TaKOX
OMM3bKi porudi (6aTebKM, OpPY:KWUHA, OiTH, pigHi OpaTtH i cecTpu, mix,
06aba, oHykH). SKio Taki mii 6yiau 3a3manerigp oOiUsAHI (IO MOYATKY
abo Iix yac CKOEHHS 3JI0YMHY),TO BOHU MOBUHHI PO3IISIAATHUCA K
CHiBy4YacTh Y BMIiI MOCOOHMILTBA. 3a3naieriap He obiugHe npuadaH-
HA yu 30yT MaifHa, 3M00YTOro 3JIOYMHHUM LLISIXOM, BUPAXAETHCS B
aKTUBHIN IiAIpHOCTI 0coOM, a caMe B KYMiBJi, iHIIOMY mpua0aH-
Hi 4K 30yTi MaiiHa, DTOGYTOro 3JOYMHHUM IUISAXOM, a TaKOX B MOro
36epirandi (cr. 198 KK). ko taki aii 6yau 3a3ganeriae o6iusHi, To
BOHH YTBOPIOIOTH CIIiByYacTh y 3JI0YMHi Yy BUII MOCOOHMIITBA. 3a3na-
JIETiIp He OOilLsiHE IOTYypaHHSI 3JI0YMHY NOJIATa€E y TOMY, LIO 0coda,
saxa Oyna 3000B’s3aHa i MOIJIa MEPElIKOAXATH 3J0YMHY, LILOTO HE
3pobuna. Sk nmpukiam, e Moxe OyTH 3JIOBXMBAHHS CIIyXXOO0BUM cTa-
gosuieM (cT. 364 KK), cnyx6osa Henbanicth (cT. 367 KK) Ta iHuui.
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Y BUnaznkax, KOJU ITOTypaHHs GyJ10 3a3faneriib oOillTHUM, BOHO Ha-
OyBae Oo3HaK cmiByyacTi y BuAi mocoGHuITBA. HemoBimoMaeHnHs mpo
IOCTOBIpPHO BiJOMHWN IiITOTOBJIOBAHHMA a00 BUYMHIOBAHWH 3JI0YMH
MOJISITA€ 'y MACUBHIN NOBENiHIII OCOOM HE3aJexkKHO Bim Toro, Oyna s
O6e3mistbHICTE 3a3majerins obilgHa 4u He Oyna. Taki xii He € cmis-
YYACTIO y 37I0YMHI i KpUMiHAIbHA BIATIOBITAMBHICTE MOXE HACTaBaTH
JIVIIE ¥ BUTIaAKaX, KOJW BYUHEHI 0COOO0I0 MisTHHS MICTATh O3HAKHU iH-
LIOTO CaMOCTiHHOTO 37104nHY. CrieniaJJbLHUM BHIOM NPUYETHOCTI OO
3JIOYMHY € 3a3Jajeriib He ObillsiHe CIIPUSHHS YYaCHUKAM 3JIOUMHHMX
opraHizaniif Ta YKpUTTS iX 3JMOYMHHOI TisMIbHOCTI, Taki HiSHHS BM-
3HAIOTBCS CaMOCTIMHMM 3yodnHoM (cT. 256 KK). B Takux Bumankax
ocoba Hece BimmoBimanwpHicTh 3a 4. 1 ¢T. 256 KK, ajste He Binmosinae
33 HEMOBIZOMJIEHHS! CTOCOBHO 3JIOUMHIB, BUIMHEHUX YIaCHUKAMM i€l
3JIOUMHHOI Oprasizarii.
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Tema 12. MHOXWHHICTb 3N04UHIB

TToHATTS Ta O3HAKU MHOXUHHOCTI 3MOYUHIB.

TloHsTTS Ta BUARK OOMHWUYHOIO 37104UHY.

ToHsiTTS TAa BUOM NOBTOPHOCTI 3MOYUHIB.

ToHATTS Ta BUOM CYKYNHOCTI 3M104MHIB.

KoHKypeHUis KpUMiHanbHO-NpaBoBuX HOPM, 1T BIOMIHHICTL Bif CyKynHOCTi
3/104UHIB.

TToHATTS Ta BUAKM peunanBy SnOYUHIB.

lpaBosi Hacnifk# MHOXUHHOCTI 3M104MHIB.

MHOXUHHICTh 3IOYUHIB — 1€ KPUMiHANBHO-TIPABOBUi iHCTHUTYT,
y MeXax SKOro HaykKa KpHUMiHaJIbHOrO IpaBa Hala€ MpaBOBY OILIHKY
MOBENIHKM OCOOM, BUHHOI V BUMHEHHI IBOX abo0 Oinbllle 3JI0YMHIB.
Y yunHoMy KK TOHSTTS MHOXWUHHOCTI 3JI0YMHIB HE BXHUBAETHCA,
Xxoua okpeMui posnin (po3min VII 3araibHoi YaCTUHM) IIPUCBAYEHUI
perfiaMeHTalii oOKpeMUX ii NpOsaBiB.

MHOXMHHICTh 3JIOYMHIB — 1I€¢ BUUHEHHS 0CO00I0 (OMHOOCOOOBO
YM y CHiBYYacCTi) KiJIbKOX OOUHUYHHUX 3JOYHUHIB (mBOX abo Oinblue),
KOXHUI 3 SIKMX MAa€ O3HAKHM CAMOCTiMHOIO CKJamy 3JO0YMHY 1 mmif-
JISITa€ CaMOCTiHIN MMpaBoBiil oLiHLi. 3T0YMH, KPUMiHAILHO-ITIPABOBI
HacCJIKU SKOTO BX€ HE MalOTh IOPUAWYHOrO 3HAYEHHS, HE MOXe
OyTH eJeMEHTOM MHOXMHHOCTI 3JIOYMHIiB. SIK couianbHO-ITpaBOBE
MMOHATTS MHOXMHHICTh 3JIOUMHIB XapakKTepPU3YEThCHA CelUbiYHIMU
O3HaKaMM, IO AKMX HajaexaTh Taki: 1) CKJIagOBUMMU MHOXWHHOCTI
BU3HAYaIOThCS TUIBKM 3JIOYMHM; 2) Li ONMHUYHI 3JIOYMHMU CTAHOB-
JIATh CAMOCTIHHMH CKJIam 3JIOYMHY i ITIJISraloTh CaMOCTifHIN KpUMi-
HaJIbHO-TIPABOBiil ouiHIIi; 3) HeMae MarepiaJbHUX i ITPOLECYATbHUX
Mepenikon IJisi BUZHAHHS UX 3JIOYMHIB €J1eMEHTAMU MHOXUHHOCTI
(rioramieHa abo 3HATA CyOAMMIiCTb, 0Cc00a 3BiJIbHEHA Bill KpUMiHAJIbHOI
BiZMOBiZaNBbHOCTi TOIIO).

MHOXWHHICTh 3JIOUMHIB YTBOPIOETHCS NEKUIBKOMAa OTUHUYHUMU
3noyrnHamMy. OIMHUYHUMA 3JI0YMH — 1€ TPOCTE YU YCKIAAHEHE CyC-
NUTBHO Hebe3dneyHe MisTHHA, AKEe Ma€ B3aEMOIOB’43aHi 00’€XTHBHI
Ta CY0’€EKTUBHI O3HAKU OMHOrO CKJady 370YMHY i KBaTi(iKyeETbCs 3a
onHiew crarrelo (yactuHow ctarti) Ocobnusoi yactuuu KK Ykpai-
HU. ¥ Haylli KpMMiHQJIBHOrO IpaBa YCTAJICHOIO € IMO3HULLiSL PO MO
ONWHHWYHHUX 3JI0YUHIB Ha ABi TPYIHU: NMPOCTi Ta YCKJIATHEHI.

[IpocTuit ONMHUYHHUN 3JIOY4UH € OOJHOOD’EKTHUM Ta XapaKTEpPH-
3YEThCA OMUHUYHUMM O3HAKAMU SIK 00’€KTHBHOI, TakK i Cy0’€KTUBHOI
cropoHy (oguuM nissHHAM (cT. 289 KK), a60 oqHUM HistHHAM i OMHUM
HacnigkoM (cT. 115 KK), a60o ansrepHaTUBHUMU TitHHAMU (CT. 357
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KK) uu ansrepHaTuBHUMY HachinkaMmu (cT. 242 KK); ogniero ¢dop-
Moo BuHH (cT. 152 KK)).

VeknagHeHi OIMHUYHI 3JT0YMHU — 1€ 3JOYHHMU, SIKi NOPiBHSIHO
3 TMPOCTUMH ONMHUYHUMHM 3JIOYMHAMH YCKJIAMHEHI MOJATKOBUMU
00’€EKTUBHUMH 4YH CYO’E€EKTUBHUMM O3HaKaMu. BHOKpPEMIIOIOTHCS
TaKi BUAK YCKJAATHEHUX ONUHHMYHUX 3JIOYMHIB;

1) TpuBaouuif 3JTOYMH — 1I€ CYCIJIBHO HeOe3NedyHe NistHHSA,
sIKe Oe3mepepBHO MOXE BUMHATHUCS IPOTATOM OUIBLI-MEHII TPHUBA-
JIOTO TIPOMIXKY 4acy, L0 OXONMIOETHCS CKJIAAOM JAHOTO 3JIOYHUHY
(cT. cT. 146, 147, 255, 263 KK B yacTMHi He3aKOHHOTO HOCiHHS a6o
30epiraHHs BOrHeHmaJbHO1 30poi Touro). [ToyaTkoM TpHUBalOyoro 3J0-
YUHY € Oi1 YU Oe3MisIbHICTh, BUMHUBIIHU SIKY 0C00a MMOYMHAE Iepe-
OYBaTH y <«3JIOUNHHOMY CTaHi». 3aKiHUYYETHCS TPUBAIOYUHN 37104uH abo
3a BOJICIO BUHHOTO, a00 4Yepe3 He3aJleXHi Bill, HhOTO OOCTaBUHU,;

2) IpOMOBXYBAHUM 3JIOYMH — 3JIOYMH, SIKHMU CKJIAJAETHCSI 3 MTBOX
abo GLIbllIEe TOTOXHUX HisIHb, 00’€THAHUX €IUHHUM 3JJOYMHHHUM Ha-
MmipoM (cT. cT. 185, 212, 368 KK). I1pu HboMy KOXHE 3 UHX HisiHb,
B3SITE OKPEMO, MOXe MICTUTH a0 HE MICTHUTH yCi O3HAKH BiIITOBiI-
HOTO cxjany 37104uHy. [ToyaTkoM NMpONOBXYBAHOTO 3J0YMHY € BYU-
HEHHSI MEePIIOro 3 TOTOXHUX AifAHb, a 3aKiHYCHHSAM — IOCSTHEHHS
KiHIIEBOTO pPE3YJIbTaTy, SIKUIl CKJIABCS B YsIBi 0cobu;

3) cknapeHuit 3104MH — 1e 6aratoo®6’eKTHUH (ITONI00’€KTHUIL)
3JI0YMH, SIKHM 00’€IHyE IEKiIbKa BHYTPIIIHBO NOB’SI3aHUX MiX CO-
06010 misiHb, KOXHE 3 SKHMX IependayeHO B KPUMiHaJIBHOMY 3aKOHi
SIK OKpeMUI CaMOCTifHMH CKJIaln 3JIOYKMHY, ajie 3aKOHOIaBellb, Oepy-
Y4 [0 yBaru THUITOBIiCTh 3B’SI3KY (BHYTPIIITHBOI €IHOCTi) MiXX HHUMH,
o6’ennye ix B ogHe uite (4.2 cT. 186, ct. ctT. 187, 257, 365 KK);

4) 37I0YMH i3 NMOXIZTHUMHU HACIIIKaMHU 32 CBOEIO COIiaJIbHOIO CYT-
HICTIO € 0C00JIMBOIO (HOPMOIO 3JTOYMHHOL MOBEAIHKH, KA XapaKTe-
PH3YETHCS IMIIBUILICHUM CTYIIEHEM CYCIIUIBHOI HEOE3IEeYHOCTI Yepes
CIPOMOXHICTh NiSIHHSI BUKJIMKATH JEKiJIbKAa HACHIAKIB, SIKi IOpO-
IXY1O0Th ONMH OJHOTO, HACTAIOTh NOCHITOBHO i CIPUYHMHSIIOTH IITKOLY
JNEKiJIbKOM CYCITUTBHMM BimgHOCHMHaM (4.2 cT. 121, 4. 2 ct. 194 KK).

Byns-sike moenqHaHHSA OAMHUYHUX 3JI0YHMHIB MOXE YTBOPIOBATH
pi3Hi $OpMHU MHOXMHHOCTI 3JI04MHIB. 3aKOHOAaBEllb BU3HAYUB TPU
Takux dopmu: 1) NOBTOPHICTH, 2) CYKYNIHICTh Ta 3) pelHAUB 3J10-
yuHiB. KoxHa 3 nux dopM Moxe OyTH IojvieHa Iie Ha BUOU.

IMoBTropHicTe 3m0uuHIB (cT. 32 KK) — He sumHeHHs aBox abo
OLTbIIIe 3IOYMHIB, IMeperdaYeHUX TIEI0 CaMOIO CTATTEIO a60 YaCTUHOK
crarTi Ocobausoi yactuH KK. Ta o6ctaBuHa, uyu 6yja 3acyaxeHa
ocoba 3a onMH abo IeKiTbKa TOTOXHHUX (OXHOPIIHMX) 3JIOYMHIB, HE
BIUIMBAE Ha 3[AaTHICTh OCTaHHIX OYTH eJeMEHTaMH MOBTOPHOCTI,

105



SIKIIO CYAMMICTE 1le He moralieHa abo He 3HATa. B ropuanyHii nire-
paTypi, 3alIeXHO Bil TOrO, YU OYJIO 3acCyIKEHO ocoby 3a mornepenHiit
3JIOYMH HAa MOMEHT BYMHEHHS HOBOTO 3JIOYMHY, TPAIULIHO pO3pi3-
HSIIOTb IIOBTOPHICTh, HE TIOB’S13aHY i3 3acCyKeHHSIM ((PaKTH4YHA IOB-
TOPHICTB), i IOBTOPHICTb, OB’ A3aHY i3 3acymXeHHsIM. O60B’I3KOBOIO
03HAKOIO MTOBTOPHOCTI € HEOAHOYACHICTb BUMHEHHS 3JI0YMHIB, sIKi il
yTBOPIOIOTh. IIpM 1bOMY 3J0YMH, pO3MOYATHIA Mi3Hillle, BBAXAETHCS
TaKUM, HI0 BYMHEHUI ITOBTOPHO.

3ajiexXHO Bill TOTO, SIKi 3T0YMHU YTBOPIOIOTh ITOBTOPHICTh, PO3Pi3-
HSIIOTb MOBTOPHICTb TOTOXHUX (4. | cT. 32 KK) i moBropHicTs omHO-
pizHux (4. 3 ct. 32 KK) 3104unHiB. TOTOXHUMHA BU3HAIOTHCSA 3J0YHU-
HHU, sIKi nepenbayeHi OOHI€I0 cTaTTelo (YaCTHMHOIO cTaTTi) OcobanBoi
yactuHn KK. Kpamnidikauis takmx 3m049uMHiB Ma€ 3milicHIOBaTHCA
auure 3a Tielo yacTuHolo ctarti KK, sika mependavae Bigmosimaib-
HiCTb 3a 3JI0YMH, BUYMHEHU# noBTOpHO. i oqHOpiZHKMMU 3a3BUYaif
pO3yMilOTh 3J10YMHH, CYCHibHAa HEOE3MEYHICTh AKMX € TNpHUOIN3-
HO OJJHAKOBOIO, SIKi IOCSATAalOTh Ha OXHAKOBi abo moAidbHi 06’ekTH
KPHMMiHaJIBHO-TIPABOBOI OXOPOHM i BUMHSIOTBCA 3 OOHIEIO i TI€EI0 X
dopmolo BuHU. TTOBTOPHICTh ONHOPITHMX 3JI0UMHIB Ma€ Miclie, SIKIIO
Ha Hei MIiCTUTbCS MpsiMa BKasziBKa B 3akoHi (m. 13 4.2 cT1. 115, 4.2
cT. 152, npumirka 1 mo ctT. 185, 4. 2 cr. 187, 4. 2 ct. 307 KK TOIO).
KBanidikailiss mOBTOPHOCTI OZHOPIZHMX 3JIOYMHIB Mepeadayae, 1O
KOXHOMY i3 37I0YMHIB JA€TbCS CAaMOCTiifHA MpaBOBa OLIiHKA, MTPHYO-
My 0coO0i 3a BUMHEHHSI HACTYIHOTO 3JIOYMHY MAa€ iHKpUMiHYBaTHCS
O3HaKa MOBTOPHOCTI.

SIx110 NOBTOPHICTD 3710YMHIB He NependayeHa y crarti OcobmmBoi
yactuHU KK sik xBaniikyioua o3Haka KOHKPETHOIO 3JI0YMHY, BOHA
Ma€ BpaxOBYBAaTUCS TP IIPM3HAYEHHI MTOKApaHHS K 0OCTaBHHA, LIO
Moro o6tsikye (m. 1 4. 1 cT. 67 KK).

CykynHnicTtio 3104MHiB (cT. 33 KK) BH3HAaETHCA BUMHEHHS OCO-
6010 n1Box abo Oinblle 3704MHIB, mepenbayeHUX Pi3HUMH CTATTAMHU
abo pi3HMMU yacTMHaMHU oAHi€l crarTi OcobnuBoi yactuun KK, 3a
XKOIeH 3 AKMX 11 He Oyso 3acymxeHo. IIpu bOMY He BpPaxOBYIOTHCS
3JIOYMHH, 3a AKi ocoby Oyn0 3BiIbHEHO Bil KpMMIHATBHOI BiIIIOBi-
JaJbHOCTI 3a NigcTaBaMM, BCTAHOBJIEHMMHM 3aKoHOM. KoxeH i3 3i0-
YUHIiB, 110 YTBOPIOIOTH CYKYIIHICTb, MiJISITa€ OKpeMiil kBaiidikailii.

3anexHo Big TOro, OXHMM abo KiIbKOMa HiTHHIMHU ocoba BYM-
HA€ gBa abo Oinbllle 310YMHIB (32 XapaKTepOM 3JI0YMHHOI MOBEIiH-
KW 0co0M), B IOpUAMYHI JiTepaTypi TpaaMiliifHO BUOKPEMILIOIOTH JIBA
BMIM CYKYITHOCTi 3J0YMHIB — iJeajbHy Ta pealbHy. lneanbHa cyKym-
HICTh Ma€ Micile y TOMy pa3i, KoIu ocoba ONHUM HisiHHAM (Hi€lo 4u
Oe30isIbHICTIO) BUMHSAE ABa abo OiNble 3MO0YMHIB, AKi MalOTh pi3Hi
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cKIanu i KBaTihikyIOTECA OKpEMO (3alOdissHHA LIKOAM 310POB’I0 iH-
moi ocobu TIp¥ BYMHEHHiI yMHCHOro BOMBCTBa crmocoboM, Hebesrey-
HUM JUIA XUTTS Gararbox ocib). PeanbHa CyKymHicTh Mae Micue y
TOMY pasi, KoAM ocoba BYMHEHUMH Y Di3HUH yac (OKpeMUMM) HisH-
HSMH CKOIO€ ABa a60 Ginblle 370YMHIB, AKi MAIOTh Pi3Hi CKIaIM i
kBaTidikyloTeesi okpeMo (cT. 368 ta cr. 364 KK).

Bin cyKyNmHOCTI 3MOYMHIB CJIiO BiApi3HATH KOHKYPEHLil0 KpUMi-
HaJILHO-TIPABOBMX HODM, Il SKOI0 PO3YyMi€ThCSl 3yMOBJIeHa HasiBHiC-
TIO Y KPUMiHAJIbHOMY 3aKOHOJABCTBI MPUHAMHI JBOX KPUMiHAIbHO-
TIPaBOBMX HOPM, CIIPSIMOBaHUX Ha PETYJIIOBaHHS OJHOTO ITMTaHHS,
HETUIIOBA CUTYyallis B MPABO3acTOCYBaHHI, KOXU NpPW KPUMiHAIBHO-
[IpaBOBiil OUIHII OXHOrO CYCIUILHO HeOGe3NeYHOro AisiHHA Ha 3acTO-
CYBaHHS MNpETEHAYIOTHh ABi (abo Ginbiile) YMHHI KPUMiHATBHO-Ipa-
BoBi HOpMH. KOHKypeH1Iisi MOX€e MaTW TaKUil BUIJIAL:

— KOHKYpPEHLIsl 3araJibHOi Ta CIlelliaJIbHOi HOpM — 1€ BUI KOH-
KypeHLil KpUMiHAIBHO-NPAaBOBUX HODM, IIPU SIKOMY OAHA 3 HHUX —
3arajbHa — OXOILUIIOE BH3HayeHe KOJIO MisiHb, a iHIIa — cCleliaib-
Ha — YacTHHY LILOTO K0Jjia, TOGTO BOHH IAIOPSAKOBaHI 3a 06°€MOM
(11. 8 u. 2 ct. 115 Ta ct. 348 KK). 3acrocyBaHHIo mimsirae crieuiajibHa
HOpMa,;

— KOHKYPEHIIisl YaCTMHHU i UUIOT0 — 1I¢ BUA KOHKYPEHILil KpuMi-
HAJIBHO-TIPaBOBUX HOPM, TIpU SKOMY KPUMiHaJIBLHO-IIPaBOBI HOPMH,
Ha IMACTaBi SKKUX BiIOyBa€ThCd NPUTATHEHHS 0COOM 10 KpPHUMiHAJIb-
HOI BiINOBimaTbHOCTI, MepebyBaloTh Y MiIMOpAIKYBaHHI 3a 3MiCTOM,
a caMe: ofHAa 3 HUX — IlIlJIe — OXOIIJIIOE BYMHEHE B LIIOMY Ta pa-
30M, a iHIII — YaCTMHHM — BH3HAIOTh SIK CAMOCTiHHI 3JIOYMHU JIUILIE
YACTMHH BYMHEHOIO CYCITIILHO HeGe3neyHoro missHHsa (cT. 296 Ta
cr. ¢cT. 125, 194 KK). 3acTocyBaHHIO Miuiira€ Ta HOpMa, sika OXOII-
JIIOE 3 HaibiNbIIOI0 MOBHOTOIO BCi (pakTHYHi O3HAKM BYMHEHOTO
IistHHS (1ine);

— KOHKYDEHllifi coeujabHUX HOPM — 1ie BHI KOHKYPEHIl
KPUMiHAJILHO-TIPABOBMX HOPM, IIPU SIKOMY BUMHEHE NisiHHA Iiananae
i O3HAKM [BOX CHeliaTbHMX HOPM, III0 He TNepeOyBaloTh y Miaro-
PAIKYBaHHI Hi 32 06’€MOM, Hi 32 3MicTOM (ogHak ¢yHKLiOHaJILHO
MMOB’s13aHi 3 TPETHOI HOPMOIO, KA € CHELiaIbHOIO IS HUX), alle
MalOThb CIiIBHI O3HAKH, SIKi MOXYTb OIHOYACHO MICTUTHCS Y BUMHE-
HoMmy. PisHOBMIaMM Taxoi KOHKYypeHIIi Moxe GyTU: a) KOHKYpPEHLis
HODM, LIO MICTATh OCHOBHHI CKJan 3MOYMHY Ta KBajdidikosaHU#
(4.1 cT. 115 Ta 4. 2 ct. 115 KK), BUpiulyeTbCd HA KOPHCTh HOPMH 3
kBalihiKOBAHUM CKJIAIOM 3JI0YHHY; 6) KOHKYpeHllis HOpM, IO Mic-
TITh KBaMiGhiKOBaHUMA CKJIAR 3JIOYMHY Ta 0coOIMBO KBaiiikoBaHMi
(4.2 cr. 185 Ta 4.4 cr. 185 KK), BupilryeTbcss Ha KOPUCTH HOPMH
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3 0Cc00MBO KBalihikOBAHMM CKJIAIOM 3JI0YHHY; B) KOHKYpEHLIs
HOpM, ILI0 MiCTATh KBajdidikoBaHWI CKian 3J04MHY Ta CKJIai 3JI0-
YUHY 3 MOM’SKUIYIOUMMH 00cTaBMHAMU (1.4 4.2 ct1. 115 Ta cT. 116
KK), BupillyeTbCsi Ha KOPHCTh HOPMH, KA, MiCTUTh CKJIAJ 3IOYMHY 3
NoM’AKIIYIO4YMMH OOCTABMHAMM, ) KOHKYPEHLIiI HOPM, IO MiCTSTh
CKJIaaY JTOYUHIB 3 TOM SIKINYIOYUMHM 00CcTaBUHaMH (cT. 116 ta ct. 118
KK), BUpillyeTbCSI Ha KOPUCTh HOPMHM, IO MIiCTUTh CKJIal 3JOYUHY
3 OinbII MOM’AKIIYIOYMMH 0OCTaBHHAMM.

Peumnusom 3nounHiB (cT. 34 KK) Bu3HaeTbcs BYMHEHHS HOBOTO
YMHCHOIO 3JIO4NHY OCO0O010, sIKa Ma€ CYIMMICTh 3a YMHUCHMU 3J0-
yuH. TakKui pelUIUB Ma€ Ha3By JIETaIbHOrO, OCKIJIBKU TaKe ioro
BH3HAY€HHA HAJaHO Y KPMMiHAJIbHOMY 3aKOHi. 3ajexHo BiJ xapax-
TEPY 3JI0YMHIB, SIKi YTBOPIOIOTH PEUMIUB, BUOKPEMJIOKTh 3araib-
HU# i crieniaIpHUI peuyuauB. 3aralbHUN PEllUINB Ma€e MicLe y pasi,
KONy ocoba, Malo4yu CyAUMICTh 332 YMUCHMII 3JIOYMH, BUMHSIE HOBMI
YMHUCHHUI 37104MH, KUK € Pi3SHOPITHMM CTOCOBHO paHillleé BYMHEHO-
ro. SIk NMpaBWIO, 3arajpHUN PEIMINB HE BIUIMBAE Ha KBalidikaliiio
3JIOYHHIB, a2 BUSHAETHCS OOCTAaBMHOIO, IO OOTSKYE MOKapaHHsA (II. 1
4.1 cr. 67 KK). CrieniaibHuit peLaIuB YTBOPIOIOTh TOTOXHI a60 ox-
HODIiAHi 3/I04MHM, Yy 6araThOX CKJaiax 3J0YMHIiB BiH Bimirpae posb
KBaniikyouoi o3Haku (4.2 crT. 133, 4.2 cT. 165, 4.2 cT. 201, 4.3
cT. 296 KK).

KpiM saransHoro i cneriaasHoro, B JiTepatypi BUAUIAIOTH ¥ iHIi
Pi3sHOBMIM PeLUANBY, 30KpeMa: 1) 3a KUIbKICTIO cynMMocTeil cy6’eKTa;
a) TIPOCTUH PeLUANB — YTBOPIOETHCS 3a HAABHOCTI JBOX CYIMMOCTEH
Ta 6) ckJagHuit (6araTopasoBHit) peLIANB — YTBOPIOETHCS 3a HasB-
HOCTi TPbOX i OiNbIIEe CyRMMOCTEA; 2) 3a CTYIIEHEM CYCILUIBHOI Hebe3-
MEYHOCTI PEUMINBY: a) MEHITeHIiapHM1 PELIUANB — YTBOPIOETHCA ¥
BHMIIAIKY, KOJIM Cy0’€KT 3JI0YMHY, 3aCy/KEHMI 10 mo36aBjieHHs BOJ,
B nepion BinGyBaHHS LBOTO MOKapaHHS 3HOBY BYMHUB 3JI0YMH, 33
AKWA 3aCyIXy€EThCA A0 MO30aBJeHHs BOJi, Ta 6) PeLUANB TIXKKHUX i
OCOOJMBO TSKKHUX 3JI0YMHIB,

MHOXWHHICTB 3/104MHIB BPaxOBYIOThCA MPH KBali(iKallii 3104MHiB
(moBTOpHiCTE MOXE OYTH KBaTi(hikyI0u010 06CTaBMHOIO, @ CYKYITHICTh
BUMarae okpeMoi kBaridikamii KOXHOro 3J104MHY) Ta NMpU3HAYEHHI
MMOKapaHHA (XapaKTEpU3YE CTYMiHb TSXKKOCTiI BUMHEHOTO 3JI0YUHY i
ocoby BUHHOrO (1. 3 4. 1 ct. 65 KK), moBTOpHicTh Ta peLIMIUB BU-
3HAKTHCA OOCTaBUHAMM, IO OOTSIKYIOTh MokapaHHs (1. 1 4. 1 cT. 67
KK), npu BupileHHi MUTaHHA IOAO0 MOXJIMBOCTI 3BUIBHEHHS BiX
KPMMIHaJIbHOI BiINOBiTANBHOCTI (€ MEPENIKOAOIO M 3BLIBHEHHS,
OCKUIBKM BUKJIIOYAE OOOB’SI3KOBY YMOBY — <«BYUMHEHHS 3J109MHY
Briepue» (cT. cT. 45-48 KK), nepepuBae nepebir cTpokiB maBHOCTI
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NPUTSATHEHHS 10 KPMMiHAIbHOI BilmosimanbHOCTI (4.3 CT. 49 KK))
Ta ToKapaHHs (€ MiACTaBOKO VIS CKacyBaHHs 3BUIBHEHHS BiJ Bif-
GyBaHHS ToKapaHHs 3 BunpoOysaHHsM (4. 3 ct. 78 KK), nepepusae
riepedir CTpoKiB aBHOCTI BUKOHAHHS OOBHHYBaJIbHOIO BHPOKY (4.4
ct. 80 KK), BIUIMBa€e Ha TepMiH, KU MiwiArae GakTUIHOMY BifOYyT-
TIO, TIPY BUPIIIEHHi MUTaHHS PO YMOBHO-AOCTPOKOBE 3BUIbHEHHA
(m. 2, 3 4.3 cr. 81 KK) abo 3amiHy HeBinGyTOi YacTUHM IOKapaHHS
Ginpin M’ axkum (1. 2, 3 4. 4 ct. 82 KK)), BrutMBa€ Ha BHpaxyBaHHS
cTpokiB morameHHst cyaumocti (4.5 ct. 90 KK).
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Tema 13. OGCTABWHU, 110 BUKNIOYAKOTH
3NO0YNHHICTb QIAHHA

Obc1aonmn, W sAIVMAIIE 3NOYUHHICTS [ISHHA: TTOHSATTS, BUOM Ta 3aranbHi
O3HaKH.

HeobxigHa obopora: MOHATTSA, 03Haku, yMoBM NpaBoMIDHOCTI. YsBHa o6opona:
NOHSATTA, 03HaKW, 0coBnMBOCTI KpuMiHansHOT BignosigansHocTi,

3arpumanHs 0cobu, AKa BYUHANA 3NOYUH: NOHATTS, O3HaKH, YMOBM
npaBOMIPHOCTI,

Kpaiirsi HeoBXiAHICTb: NOHATTA, 03HAKM, YMOBU NPaBOMIDHOCTI,

QiznaHniA abo NCuUXidHWA NPUMYC: NOHSATTS Ta O3HAKY,

BukoranHs Haka3sy. abo po3nopsmXeHHs.

[lisuus, nos’szane 3 pusmkom.

BuxonanHs cneuiansHoro aasgaHHs 3 NONEPEMXEHHS YM DOIKDUTTS
3104YMHHOI BIANLHOCTI OpraHi30BaHol rpymu Y4u 3nouMHHOI oprariaaii,

€BpONEACHKOI0 KOHBEHLIEIO PO 3aXUCT MPAB Ta OCHOBHHUX CBO-
Gox moxmuu Bix 04.11.1950 p., KoHcruryuiero Vkpainu (4. 3 crT. 27,
1. 5 cr. 55, ct. 60) nependayeHi MpaBo JIOOMHU 3aXHILATH CBOE >KHT-
TS 1 3M0POB’A, XUTTA i 3X0POB’S iHIUMX JIOAEH Bil NMPOTUIPABHUX
MoCATaHb, IPaBO OyIb-AKMMH He 3a00POHEHHMMH 3aKOHOM 3acoba-
MM 3aXHUILATH CBOi IpaBa i CBOOOIM BiI NMOpYLIEHB i MPOTUIPABHUX
MOCATaHb, NPABO HE BUKOHYBATH SBHO 3IOYHMHHI PO3MOPSHXKEH-
Hs UM Hakasu. BiINOBiZHO B yMOBax 3miiCHEHHS IIMX IpaB ocoda
MOXe 3allOAiATH IIKOAY iHIIMM IPaBOOXOPOHIOBAHMM iHTEpecaM, LIO0
BUKJIMKA€ MUTAHHA PO MOXJIMBICTH NMPUTATHEHHA TaKOI OCOOH IO
KPUMIHaIBHOI BignoBinanbHocTi. CaMe Ui po3B’si3aHHS 1€l KOmi3ii
AiI0OYMM 3aKOHONABCTBOM YKpaiHM nepenGavyeHuil iHCTUTYT o6GcTa-
BHUH, IO BUKJIIOMAIOTh 3JIOYMHHICTh NisHHA (posnain VIII 3aranpHoi
yactuHu KK Vkpainmn).

OO6cTaBuHM, WO BUKIIOYAIOTh JIOYWHHICTh NiAHHA — Lie Mepel-
OaueHi 1il0YMM KPUMiHAJIBHUM 3aKOHOZABCTBOM IMpPaBOMIpHi, 30B-
HIIUHBO TMOAIOHI N0 3JIOYMHIB, MiAHHA JIOAMHHU, AKi HE € 3JI0UMH-
HUMH BHACJiIOK CBO€E] CyCHUIBHOI KOPHCHOCTI ab0 NMPHIAHATHOCTI,
LIO0 BUKJIIOYAE KPUMiHAJIBHY BiINOBITAJbHICTh 0COOM, sKa ix BuM-
HWIa, 3a 3alOfisHy IUKOAY. 3a3HaueHi OGCTaBUHM XapaKTepH3y-
IOTBCS TAKUMHU O3HAKaMH: a) SABJISIOTH COOOIO CBILOMMII i BOJIBOBHMIA
BUMHOK JIIOAWHH, KW MiANafae IMif 30BHILIHI 03HAKH 3JIOYMHy Ta
BYMHIOETBCA 32 HAABHOCTI A0 TOTO NMEBHMX miacTaB; 6) € 3a CBOIM
3MICTOM CyCNUIBHO KODMCHUMM UM COLHAIBHO NMPUHHATHUMHU (IIpH-
MIyCTUMHMH); B) NependayaroThcss HOPMAaMM Pi3HHX Trajy3eil 3ako-
HOZAABCTBA; I') BUKJIIOYAIOTh CYCIIUIbHY HeGE3MEeYHiCTh i MpOTHIIpaB-
HICTb NiIHHA, @ TUM CaMHUM § KpUMIHAIbHY BilllTOBiAaJbHICTh, TOGTO
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€ npaBoMipHMMU. Buuepnuuii nepenik obcTaBUH, 1O BUKIIIOYAIOTh
3IOYMHHICTD HisSHHA, nependauenuii y posaini VIII KK Vkpainu:
HeobximHa o6opoHa (ct. 36 KK), 3arpumaHHsA ocobM, IO BYMHUIIA
anmounH (cT. 38 KK), kpaitna Heo6xinuicts (cT. 39 KK), disnunuii
abo ncuxivHut nmpumyc (cr. 40 KK), BukoHaHHA HaKa3y abo po3mo-
pamxenHs (cr. 41 KK), nisnua, nos’sszane 3 pusukoM (cT. 42 KK),
BUKOHAHHA CIIELiaJIbHOTO 3aBIaHHS 3 MOMEPEeIXKEHHSI YU DO3KPHUTTS
3IOYMHHOI NisUIbHOCTI OpraHi30BaHOi IPyIM YM 3JIOYMHHOI OpraHi-
sauil (ct. 43 KK).

Heob6xinHoto o6opoHow (¢T. 36 KK) BU3HAIOTBCH Iil, BUMHEHI 3
METOI0 33XMCTy OXODOHIOBAaHMX 3aKOHOM IIpaB Ta iHTepeciB ocobH,
aKa 3aXUIMAEThCS, UM iHIIOT OCOOU, a TAKOX CYCHIIBHMX iHTEPECiB
abo iHTepeciB JepXaBu Bil CYCNUIBHO HEOE3NEYHUX MOCATaHb NUISA-
XOM 3aMOLiIHHS TOMY, XTO HOCATa€, 1IKOAM, HEOOXinHOI Ta JocTaT-
HBOI B ZaHiil 0OCTAaHOBLIi 11 HETAMHOrO BilBEPHEHHS YU MPUIIMHEH-
HS IIOCATaHHA, AKIIO MPU LOMY He OYyJI0 NOMYyIIEHO MEepEeBUILEHHS
MexX HeobxinHoi oboponu. KoxHa ocoba Mae mMpaBo Ha HEOOXilHY
0BGOpOHY, HE3aJIEXHO Bill MOXJIUBOCTI YHUKHYTHM CYCIiJbHO HeOe3-
[IEYHOTO ITOCSATAHHS 4y 3BEPHYTHCA 3a JOMOMOrolo 10 iHLIUX OCib Yu
opraHis Bianm (4.2 ct. 36 KK). [IpaBo Ha HeoOxinHY O60pOHY — L€
cy6’eKTUBHE NPaBO OCOGH, IKMM BOHA MOXE CKOPUCTaTMCA Ha CBid
po3cyl, a MOXe i BiIMOBUTHCS (BTEKTH, 3BEDHYTHCA IO IOMOMOTY
Ton1o). O6OpOHa Ha3UBAEThCS HEOOXiAHOI0 TOMY, IO BOHA Ma€ 3AiM-
CHIOBATHCA Y TIEBHUX MEXaX — TOW, XTO OOOPOHAETHCA, MA€E IpPaBO
3aMOAisSTH HAMaoHUKY He Oydb-aKy IIKOMY, a JIMIIE Ty, Ka MoTpibHa
(Heo6ximHa i JOoCTaTHA B JaHiii 0GCTaHOBLI) A1 HETaHHOro BiaABEp-
HEHHS TIOCSITaHHA. BUKIIIOYEHHS CTAHOBMTH 3arOAiIHHS Oydb-AKOI
LIKOOM IJIS 3aXMCTY Bil Hamagy 030poeHoi ocobu abo Hamany rpynu
oci®, a TakoX S BiABEpHEHHS MPOTUIIPABHOIO HACUJIbHHULBLKOTO
BTOPIHEHHS Y XMTJIO 4M iHire mpumimenHs (4.5 cr. 36 KK).

V Teopii KpUMiHANBHOIO IpaBa MOHATTS HEOOXigHOI OOGOPOHU
PO3KDUBAETHCA LIUIAXOM BUIUIEHHS Tak 3BaHUX YMOB [PaBOMIDHOCTI
HeoOXiTHOi 060poHHM. BOHM XapakTepH3ylOTh AK MOCSTaHHS, Bill IKO-
ro 3MificHIOEThe 0B6OpOHa, TaK i Ail 0COOM, AKa peaii3ye CBOE IPaBO
Ha HEoOXiIHY 06OpOHY. YMOBHM IPaBOMIPHOCTI HEOOXinHOI OGOPOHH,
IO XapaKTepU3YIOTh MOCATAHHS, TaKi:

a) MOCATAHHA € CYCIIBHO HeGe3rmeuHuM — ue HisiHH:, nependa-
yeHe nesHolo ctarrelo Ocobausoi yvactuau KK sk 3nouuH. IIpote
HE € HEOOXimHUM, OO 1€ TisTHHS MICTWIO O3HAKM CKIaly 37104YUHY.
TobTO Lie MOXYTh OyTHM ¥ IisSHHS, BYMHEHI HEOCYTHMMHU, OocobGaMHu,
IKi He DOCATAU BiKy KPMMIiHaJIbHOI BimmoBimanbHOCTi, Towo. Kpim
TOro, Ue MaloTh OyTH Taki HiSHHA, 0OOpOHA Bim SIKOTO MOTpedye He-
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raiHOIO 3aNOdisSTHHS LUKOAM TOMY, XTO IOCSTa€, a TaKOX LiE MAalOTh
OyTH BYMHKH JioguHH. He € cycrnibHO HEGE3MEYHUMH MOCSTaHHSAMHU
MasOo3Ha4yHi RisIHHS, agMiHiCTPATUBHI NPOCTYNKH, UMBLIBHI JEMiKTH,
iHILI BMAM MPaBONOPYIUEHB;

6) nocsiraHHA € AiHCHUM, TOOTO TaKUM, LIO iCHYE peasbHO, 4 HE B
ySIBi TOTO, XTO 3aXMILUAETHCSA. SIKIO 3aNMOAII0ETHCA IKOAA [TPH 3aXUCTI
Bill MOCSATaHHS, SIKE€ iCHYE TiJIbKM B YSIBi OCOOM, BOHA OLHIOETHCS 3a
NpaBUJiaMu TIpo ysaBHY o6opony (cT. 37 KK);

B) MOCSITAHHSI € HasiBHUM, TOOTO TakKMM, LU0 BXE PO3NOYaIOCs
abo cTBOpeHa peajibHa 3arpo3a HOro BUMHEHHS, ajie LlUe HE 3aKiH-
yunocs. Tak 3BaHa «nepegyacHa oOOPOHa» — 3alOMISIHHS LUKOIU
ISl BiABEDHEHHSI NMOCSATaHHS, SIKE JIMILIE TOTYETHCS, iKE MOXe OyTu
BYMHEHO JIMILIE Y BigdajleHOMY MaiOyTHBOMY, — HEe MOXE OLHIO-
BaTHUCS SIK HeoOximHa o60poHa. 3anomisiHHS 1Koau ocobi, sika BxXe
3aKiHYMJIa NOCATaHHS, MOXE PO3LIHIOBATUCS abo K aKT CaMOCydy
Ta BiINOBIAHO TATHYTH KPUMIHAJIBHY BilIOBiTAMBbHICTh HA 3aralbHUX
niacrasax, abo 3a npaBUJaMM PO 3aTPUMAHHSI 0COOM, 1O BYMHWIA
3nouynH (cT. 38 KK).

YMoBaMHU npaBOMipHOCTi HEOOXimHOI 0OOPOHHM, IO XapaKTepH3y-
I0Th 3aXMCT, €:

a) MPUIYCTHUMICTh 3aXMCTY He JIMIle BJAaCHUX IpaB Ta iHTEpECiB,
aJie TAaKOX JEPXaBHUX i CYCNiJIBHUX iHTEpeCiB, MpaB Ta iHTEpeciB iH-
LIMX Oci0, aje 3axXUCTy MiAJIAraloTh JIMUIE 3aKOHH] MpaBa Ta iHTEpPeCH.
BinnoBigHO He BHU3HA€ETHCA HEOOXiZHOIO OOOPOHOIO 3aXMCT IPOTH-
MpaBHUX iHTEPECIB OCOOH;

6) 3amomisIHHSI IIKOOU iHTEpecaM TOro, XTO IOCATa€E, a He TPETIM
ocobam. 3aronisHHSA LIKOAW TPeTiM 0cobaM TATHe KpUMIiHaIbHY Bil-
NOBIJAJNBHICTh Ha 3aralbHUX IiICTaBax;

B) PO3Mip 3arodisiHOI IIKOAM HE MepeBUILYE HeOOXimHOol I Bif-
OUTTSA IMocsiraHHs — HEMAa€E NepeBULIEHHS MEX HeoOXiqHOI 000pOHH.
Ilikona, sika 3anonmil0€ETHCSA B CTaHi HEOOXimHOI 060POHM, MOBHMHHA
OyTH HeOOXiZHOIO i JOCTAaTHBLOIO VIS BiIBEPHEHHS MOCATAHHA. 11 xa-
paKkTep Ta po3Mip BU3HAYAIOTHCS 3 ypaXyBaHHSM CYCIiIbHOI HeGes-
MEYHOCTi MOCATaHHS, OOCTAHOBKHU 3aXUCTY, NICUXiYHOrO CTaHy OCOOH,
siKa 3axXUIIa€TbCcsa. Tak, ocoba He Mmiansira€ KpuMiHaiabHii BignoBi-
MAaNbHOCTI, SIKIO Yepe3 CUJIbHE NylLIeBHE XBWIIOBAHHSA, BUKIUKaHE
CYCIIIJIbHO HeOe3leYyHUM MNOCSITaHHSM, BOHA He MOIa OLiHUTH Bif-
NOBIAHICTh 3anoAissHOI HEIO WIKOAM HEOE3MeYHOCTi MOCSATraHHsA 4YH
obcraHoBLi 3axucTy (4.4 cT. 36 KK).

[TepeBHIEHHAM MeX HeOOXiZHOI OOOpDOHU BM3HAETLCA YMHCHE
3aNodisIHHS TOMY, XTO ITOCSITA€, TSXKKOI LLIKOMH, SIKa SIBHO HE BiAIIOBi-
nJae Hebe3rneyHocTi nocsAranHsa abo obcraHoBUi 3axucTy (4.3 cT. 36
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KK). IepeBuiienHs Mex HeobximHOT 0GOpPOHU TArHE KPUMiHAJAbHY
BiANOBiAANIBHICTD JIMILIE Y BUIAAKaX, CIEUiaJIbHO nepenbayeHux y
ct. 118 1a cT. 124 KK.

VasHow oboponoio (ct. 37 KK) Bu3HatoThea aii, moB’si3aHi i3 3a-
MOAIAHHAM IIKOAM 3a TaKUX OOCTaBMH, KOJM peaJbHOIO CYCHJIBHO
Hebe3MeYHoro nocAaralHsa He 0yJo i ocoba, HEeBIpHO OLIIHIOWYH Ail
MOTEPIIJIOro, JIMIIIE IMTOMHJIKOBO TPUITyCKala HasiBHiCTb TAKOTO MOCs-
ranHa. Cnig 3a3Ha4YMTH, WO Ail 0cOOM, BUMHEH] Y CTaHi ysiBHOI 000~
POHH, PO3Pi3HAIOTBCA 33 XapaKTePOM IOPUAWYHUX HacIiIKiB, a caMe:
a) AKIIO 06CTAaHOBKA, 1O CKiIaiacsd, AaBana ocobi JOCTaTHI miacraBu
BBaXaTH, 1110 Ma€ Miclle peaJbHe ITOCcCATaHHS, i sl ocoba He YCBiIOM-
JIIOBasia Ta HE MOKJIa YCBIIOMJTIOBATH MTOMMJIKOBICTh CBOTO MPUNYILIEH -
Ha (Do6GpOCOBiCHA MOMMJIKA), TO KPUMiHaJIbHA BiANOBinanbHICTh 3a
3amoAigHY LIKOAY BUKJIIOYAETHCA, 0) AKIIO ocoba He yCBimoMIIOBaja
Ta HE MorJja YCBiTOMIIOBATH NMOMUJIKOBICTh CBOTO MPUMYLIEHHA, aJie
IIPY LILOMY IIEPEBHUILMIIA MEXi 3aXMCTy, KOTPi NO3BOJSIIOTECA B YMO-
BaX peaJibHOro MocsAraHHsA, TO BOHA IMIATae KpUMiHa/lbHid BiINOBI-
JaJIBHOCTI SIK 3a NepeBHILEHHA MeX HeoOXimHoi 000pOHHU; B) AKIIO
B 0OCTaHOBILI, 10 CKJajJacd, ocoba He ycBimomuIioBajna, aje MorIJa
YCBIIOMJIIOBATH BIICYTHIiCTh PEAJbHOTO CYCIIJIBHO HEOE3MEYHOro Mno-
caraHHA (HemoOpocoOBicHA MOMMJIKA), TO BOHA MigiATa€E KPUMiHa/b-
Hiil BiZNOBiOaNbHOCTI 3a 3aNOMIAHHA LIKOAU 3 HEOOEPEXHOCTI.

He BU3HAaIOTbCH IMOYMHHUMM Aii moTepmnijioro il iHmmx ocid 6e3-
MOCEePEeIHbO IC/AST BYUHEHHSA MOCATAHHSA, CIIPAMOBAHI Ha 3aTpUMaH-
HSA 0ocoOM, 10 BYMHMJIA 3JIOYMH, i JOCTABJIEHHS ii BiIMOBiIHUM Op-
raHaM BJIagd, AKILIO [MPHU LIbOMY He OyJlO DONYILIEHO MEPEBUILIECHHS
3aXo0/liB, HEOOXiIHUX A 3aTpuMaHHA Takoi ocobu (cT. 38 KK). Ile-
PEeBUILICHHS 3aXOMiB, HEOOXiMHUX IJig 3aTpUMaHHs 3JIOYMHLA, — L€
YMHCHE 3amnofissHHsS oco0i, sska BUMHUNA 3JIOYMH, TAXKOI LIKOIM,
KOTpa ABHO He BianoBigae HeGe3MeYHOCTI MOCATaHHA YU 0OCTaHOBLI
3aTpuMaHHsA 3nourHUA (4. 2 cT. 38 KK). Taki aii TArHyTb KpUMiHaIb-
HY BiINOBiAAJIBHICTh JIMILIC Y BUIAAKax 3alofdisHHA CMEpTi abo TaxX-
KOTO TiIECHOTO YIIKOJXEHHS 0c0obi, KOTpa BUMHMWIA 3JI0YUH, TOOTO
3a cT. 118 i cT. 124 KK. ¥YMoBaMu NIpaBOMipHOCTI 3aTpUMaHHsA ocoOH,
sIKa BYMHWJIA 3JIOYMH, €:

a) 3aTpMMaHHA 0COOH, 110 BYMHUIIA CaMe 3JIOYMH, a HE iHLlIe Mpa-
BOIMOPYILIEHHS;

0) 3aTpuMMaHHs 3AiWCHIOETbCA Oe3MocepenHbO MICaAA BYUHEHHS
3JI0YMHY;

B) 3aTpMMaHHS 3HiACHIOETHCA 3 METOIO HOCTaBJIEeHHS 0CoOM BiA-
MOBIIHUM OpraHaM Bjiaau (Cylm, MPaBOOXOPOHHi opraHu, iHII opra-
HM JepXaBHOI BJIalM Y4 MiICLIEBOTO CaMOBpPsIYBaHHs);
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I') 3aCTOCYBaHHSI [JIsl 3aTPUMAaHHA 0CO0OM JIMIIIE 3aXOMiB, SIKi MalOTh
OyTH HEOOXiTHMMHU, TOGTO BUIIPABAAHMMHU HASBHUMU OGCTABUHAMU;

J) 3alOfisSIHHSA MPU 3aTpUMaHHi IIKOAM, SIKA TTOBUHHA BilIoBiga-
TU HEOE3MEYHOCTi TIOCATAHHSA # 06CTAHOBL 3aTpUMaHHS.

He € 310uMHOM 3aronisiHHSA LIKOAM MPaBOOXOPOHHUM iHTepecaM
Y CTaHi KpaiHbOi HEOOXiTHOCTI, TOOTO IS YCYHEHHsI Hebe3neKu, 110
Oe3nocepeHbO 3arpOXKYE OCOOI YU OXOPOHIOBAHMM 3aKOHOM IIpaBaM
uiei JronuHu abo iHmmMX ocib, a TaKoX CYCIiIBHMM iHTepecaMm 4u
iHTepecaMm nepxaBd, SKIIO L0 HeGe3NeKy B AaHili 06CTAHOBLI He
MOHa OyJIo YCYHYTH iHUIMMM 3aco6aMu i AKINO MpH LBOMY He 6yJ10
JOIYyUIEHO MEPEBUILIEHHSI MEX KpaiHbol HeobximHocTi (cT. 39 KK).
YMoBaMu NpaBOMipHOCTI KpaillHBOI HEOOXiZHOCTI €:

a) HasiBHa HeOe3leKa 3allOfiSHHS KOO OXOPOHIOBAHUM KPHMi-
HaJIBHUM 3aKOHOM iHTepecam;

6) mxepenaoM HeOe3NeKH € MiTHHA IHIIMX JIoNeH, TPUPOIHi SBU-
11a, TeXHiYHi (pakTopu, MoBediHKa TBapUH;

B) Hebe3neKka € MifiCHOIO Ta HasiBHOIO,

) LIKOXA 3amOIilOEThCS IS YCYHEHHS HeOe3reKu TpeTiM (cTo-
POHHIM) ocobaM (He TUM, il AKHUX 3yMOBHJIM HEOGE3IEKY);

[1) HEMOXJIUBICTh YCYHEHHS HeOE3eKU 3a JaHUX 0OCTaBUH iHIIU-
MUy 3aco0aMy, He TMOB’SI3aHUMU i3 3alOMiAHHAM IIKOOU iHTEpecaM
TPETiX 0cCib;

€) 3alloflisiHa LIKOAA € MEHIN 3HAYHOIO, HiX BiIBEpHYTA.

Y Bunagkax, Ko ocoba 3amolisna IIKOAY NPaBOOXOPOHIOBA-
HUM iHTepecaM Iig Oe3mocepeqHiM BIUIMBOM ¢(i3HYHOrO MPUMYCY,
BHACJiOK SIKOTO BOHAa HE MOIJa KepyBaTH CBOIMM ITisIMM, TO 3a-
rnoaisine wiero ocob6ow He € 3mouynHoM (4. 1 cT. 40 KK). Toii, xTo
3aCTOCOBYE HE3NONAaHUN NPUMYC, € BUKOHABLEM 37104uHY. ITuTtaHHS
LIOAO KPUMiHAJIbHOI BiTIOBimaabHOCTI OCOOM 3a 3amOMiSHHS ILKO-
I¥ IpaBOOXOPOHIOBAHUM iHTEpecaM, SIKIIO LA ocoba 3Haxomuaacs
i BIUIMBOM (Pi3MYHOrO NMPUMYCY, BHACI{IOK AKOro BoHa 36eperia
MOXJIMBICTb KEpyBaTH CBOIMM HisIMH, a TAKOX ICUXIYHOTO IPUMYCY
BUPIilIYEThCSA BiMOBIAHO MO IOJOXEHDb PO KpaiiHIO HEOOXimHICTh
(ct. 39 KK). Oco6a, sfka UUISIXOM 340JaHOro (i3sM4HOIo IPUMYCY
(MoGoi, KaTyBaHHA TOILIO) MPUMYIIYE iHILY OCOOY BUMHUTH 3JIOYMH-
Hi JisiHHSI, TOBUHHA BiAIOBiZaTH AK MiAOypioBay OO 3J04YMHY (4.4
cT. 27 KK). Toit, XTO BYUHHUB 3JOUMHHE MiSHHS IiA BIZIUBOM TaKO-
ro abo MCHUXiYHOro NMPUMYCY, € BUKOHABIEM 3JIOYMHY. AKINO cTaH
KpailHpOi HeOOXiIHOCTI y 3rafaHux BMIIE BUIAAKax He BOAYAETHCH,
3aCTOCOBaHE 0 0COOM HACUIBCTBO PO3MIANAETHCSA AK OOCTABMHA, IO
NoM’siK1Iye mokapaHHs (1. 6 4. 1 cT. 66 KK).

Hist (6e3nisuibHICT) 0COOH, 1110 3aMOMisiIa IIKOLY MPaBOOXOPOHIO-
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BaHUM iHTepecaM, aje Oyja BUMHEHA 3 METOI0 BUKOHAHHS 3aKOH-
HOTO HaKa3sy abo pO3IOpSIXEHHs, BU3HAETLCS MpaBoMipHOIO (CT. 41
KK). Haka3 a60o po3nopsiiKE€HHS BU3HAIOThCS 3aKOHHUMM, SKIIO
BOHM BiIITOBiMaioTh BCiM TakKUM yMoBaM: 1) HamaHi oco6010 B Ha-
JIEXXHOMY IOPSIIKY Ta B MeXaXx Ii IOBHOBaXe€Hb; 2) HE Cylepeyarhb 3a
3MIiCTOM YMHHOMY 3aKOHOIAaBCTBY; 3) He IMOB’S3aHi 3 IOPYLIEHHSIM
KOHCTUTYUIRHUX TIPaB i ¢BOGOM JIOOWHHU Ta TPOMaAsIHUHA. YMOBAMU
npaBOMipHOCTI i (6e3misiibHOCTI) 0COOH, sIKA BUKOHYE Haka3 abo
PO3IIOPSXEHHS, € a) Haka3 a0 pO3NOPsSIXKEHHS BiANOBiIa€ BUMO-
raMm 3aKOHy;, 0) BiICYTHICTh y MaHOI OCOOH YCBIZOMJIEHHSI HE3aKOH-
HOCTi Haka3y 4M pO3NOPSIKCHHS. SKIIO B XO[i BUKOHAaHHS Hakasy
fOro BUKOHaBelb 3aMoisgB HIKOAY Oinblily, Hi’XK BU3HAYEHO HAKa30M,
TO BiZMOBIZAJIBHICTh HACTAE HA 3araJbHUX miacTaBax. Ocoba, sika Bin-
MOBHWJIACH BUKOHYBATH SIBHO 3JIOUMHHUI HaKa3 abo PO3NOPAIKEHHS,
He Miisira€ KpUMiHaNbHiM BimmoBizaabHOCTI. SKio ocoba BUKOHAA
SIBHO 3JIOYMHHUI Haka3 aBGo PO3IMOPSAXEHHS, TO 32 HisIHHS, BUMHEHI
3 METOI0 BUKOHAHHS TAKOro HaKa3y YW PO3MNOPSAIXKEHHS, MiJArac
KPUMiHAJBHIH BiITIOBIAANTBEHOCTI Ha 3arajIbHUX MACTaBaX. SIKINO 0Co-
0a He YCBIZOMIIIOBAJiA Ta He MOIJIa YCBIIOMJIIOBaTH 3JIOYMHHUIA Xa-
PaKTEP HAKA3Y YU PO3IMOPSIXEHHS, TO 3a AiSTHHS, BUMHEHI 3 METOIO
BHUKOHAHHSI TAKOTO HAKa3y YM PO3IMOPSIXKCHHS, KPUMiHaNBHIN Bin-
MOBiAAIBHOCTI MifJsArae guie ocoda, siKa Bigaana 3710MMHHUIN Haka3
ab0 PO3IMOPSIKEHHS.

JigHHS, fKe 3allofisio HIKOAY MPaBOOXOPOHIOBAHUM iHTEpecaM,
HE BU3HAETHCH 3JI0YMHOM, SIKIIO BOHO OyJI0 BUMHEHO B YMOBaxX BH-
IPaBAAHOTO PU3UKY JJsi JOCSITHEHHS 3HAYHOI CYCHIIBHO KOPUCHOI
MeTH (cT. 42 KK). PU3UK € BUIpaBIaHUM, SIKIIO B NaHilt obcTaHOBLI
MOCTABJIEHY METY HE MOXHa OyJIO JOCATHYTU Hi€lo (Oe3disUIbHICTIO),
He NOB’A3aHO010 i3 pU3UKOM, i 0ocoba, sika NPUNYCTUIAcs PU3UKY,
ODIPYH10BaHO PO3PAXOBYE, LIO BXUTI HEIO 3aXO0U € AOCTAaTHIMU M
BiIBEPHEHHS HIKOIM MPAaBOOXOPOHIOBAHUM iHTEpecaM. MOXJIMBICTD
peanizalii MOCTaBJIeHOI METH 3BUYaWHUMM, HE PU3UKOBAHUMHU METO-
JaMM Ta 3aco0aMM BHKIIIOYAE MPABOMIPHICTh PU3UKY Ta MEPETBOPIOE
[iOro B CyCIIiJIBHO HeGe3arnedyHe AisSTHHs, 32 fKe HACTae KpUMiHajibHA
BIINIOBiIANBHICTh Ha 3arajbHUX IiAcTaBax.

Aximo ocoba BUMYUICHO 3allOfisUia HIKOAY INPaBOOXOPOHIOBAHUM
iHTepecaM mia yac BUKOHAHHS HEIO BIINOBITHO JO 3aKOHY (CT. 272
KITK VYxpainn, m. 8 4. 1 ct. 8 3akoHy Ykpainu «IIpo omepatuBHO-
pPO3UIYKOBY AisIbHICTE», CT. 13 Ta cT. 14 3akoHy Ykpaiuu «IIpo op-
radizaliifHO-IIpaBoOBi OCHOBH GOPOTHOM 3 OPTaHi30BAHOIO 3MOYUHHIC-
TIO») CIELialbHOro 3aBAaHHA i3 MONEPeKEHHSI YU PO3KPUTTS 3J10-
YUHHOI ASITIBHOCTI OPraHizoBaHo{ Ipynyu YW 3JIOYMHHOI opraHisauii,
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GepyyH B HUX y4acTsb, TO ii HisiHHA He € 3nounHoM (cT. 43 KK). Jlana
ocofa migisirae KpUMiHaNbHI#A BiXMOBiZAMBHOCTI JMINE 33 BYMHEHHS
y CKJaAi 3I0YMHHOFO YIPYINOBAHHS YMUCHOTO OCOGIHMBO TAXKOIO
3JIOYMHY, TIOEAHAHOrO 3 HACHJIBCTBOM HAJ MOTEPMiTUM, abo yMUC-
HOI'O TSIXXKOFO 3JIOYMHY, TIOB’SI3aHOTO i3 3allONiSHHAM TSKKUX TiJIeC-
HUX YIIKOIXKEeHb a0 HaCTaHHS iHIIUX TSXXKUX 260 0COGIMBO TLKKUX
Hacninkis. OnHak ocoba, sika BYMHIIA 3a3HAYEHi 37I0YMHH, HE MOXE
GyTH 3acCyxeHa 10 JOBIYHOTO MO3GaBJIEHHS BOJI, a TOKapaHH y BUII
1036aBJIEHHA BOJIi HE MOXe€ OyTH NPU3HAYEHO iif Ha CTPOK, GLIbLIMI
HiX 1/2 MakCMManbHOrO CTPOKY MO30GaBIEHHS BOJi, NMepentadeHoro
caHkui€w BianosigHoi crarti OcobauBoi YacTuHu KpumiHaibHoro
KOJEKCY YKpaiHH.
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Tema 14, 3BINbHEHHA Bl KPUMIHANBHOT
BIANOBIAANBHOCTI

loHATTA Ta NpaBosi nigcrasu 3BinbHEHHS B KPUMIHATEHOI BIONOBIRaNLHOCTI.

Bugw 3BinbHeHHN Big KpuMiHaneHOI BigrosifansHoOCTI.

3BinbHEHHS Big KpuMiHansLHOI BIGNoBIRaneHOCTI Y 3B'A3Ky 3 Qi0BUM KasaTTAM.

3BinbHEHHS Big KpumiHanbHOI BignosigansHOCTi y 38'A3KY 3 NMPUMUPEHHAM
BUHHOIO 3 MOTEPITITUM.

3BinbHeEHHs Big KpuMiHansHOI BiANOBIgankHOCTI y 38°ASKY 3 nepegayveto ocobu
Ha ropyku.

3BinbHeHHs Big KpUMiHanLHOI BigNoBigansHOCTI y 3B'A3KY i3 3MIHOW
obcraHoBsku.

3BinbHeHHS Big KpuMiHansHOI BignosigansHOCTi y 3B’ASKY I3 3aKiHYeHHAM
CTPOKiB [aBHOCTI.

[HCTUTYT 3BUJIBHEHHS BiJl KpPUMiHAJIBHOI BiAIIOBiZaIbHOCTI € BTi-
JIEHHSIM MPUHIMITIB T'YMaHi3My, CIIPaBeLJIMBOCTI Ta €KOHOMii KpUMi-
HaJIbHO-TIPABOBOI peripecii, aJIbTepHATUBHOIO TTOKapaHHIO Ta 3BiJb-
HEHHIO BiJ MokKapaHHs ¢GOpPMOIO pearyBaHHS NepXaBU Ha BYMHEHHS
3nounHiB. KpuMiHaibHe 3aKOHOHABCTBO YKpaiHM MIiCTUTh iHCTUTYT
3BUJIBHEHHs Bii KpHUMiHaJIbHOI BiIINIOBiZaJBHOCTI, nepeabadyeHui
B posmini IX 3aransnoi yactTuHu KK YKpaiHu, B SIKOMY PO3KPHUTO
MPaBOBi MiACTAaBU Ta MOPSIOK, BU3HAYEHO 3arajibHi BUAU 3BUIBHEHHS
0ocobu Bill KpUMiHANIBHOI BiIMOBinaabHOCTI. OQHOYACHO CJlif 3a3Ha-
yutH, o KK YkpaiHu He MiCTUTh BU3HAYE€HHS TOHSTTS 3BUIbHEHHS
Bill KPUMiHAJIBHOI BiIIIOBinaJbHOCTI.

Y BiTYM3HSAHI KpUMiHAJIBHO-TIPABOBIl JIiTEpaTypi BUCIOBIIOIOTECS
Pi3HOMAaHITHi IYMKH 3 TIPUBOLY PO3yMiHHS TIPaBOBOI MPUPOIHX Ta CYT-
HOCTi 3BUIBHEHHS Bil KPUMIiHAJIbHOI BiIIIOBinaNBHOCTI. JoCHigHUKKU
IIPaBOBOi MPUPOAU 3BiIBHEHHS Bill KDUMIHAJIBHOI BilNOBinalbHOCTI:
a) BiHOCATH itoro no ¢bopm peainisailii KpUMiHaJIBHOI BiATIOBinasb-
HOCTi; ©) BBaXalOTh 3BiJIbHEHHS BilI KpUMiHaJIbHOI BiIIOBiZaJIbHOCTI
IHCTUTYTOM KPUMIiHAJIBHOTIO TIpaBa, KUl qudepeHIliloe BiIloBigalb-
HiCTh; B) paauKaJbHUM 3aco00M nudepeHIiailii KpUMiHAJIBHOI Bid-
MOBiNAJIBHOCTI; I') IOPUAMYHUM (PAKTOM, HIO TPUITHMHAE KPHUMiHAIbHI
MIPaBOBIZHOCUHHM; A) 3BUIbHAE 0COOY BiJl HECIIPUATIMBUX MPABOBUX
HaCJIigKiB TOLIO.

3BiNbHEHHS Bil KPUMMiHAJIbHOI BiIMOBiAaJIbHOCTI — 1Ie Mepenba-
YyeHa 3aKOHOM BiIMOBa JAEpXKaBU Bifl 3aCyIXKEHHS OCOOM, fKa BYM-
HWIA 3JI0YMH, i Bil 3aCTOCYBaHHSA IO TakOi OCOOM OOMeXeHb ii TpaB
i cBobon, BuzHadeHux KK Vkpainu y Bumisai mokapaHHsA Ta iHLINX
3aXO[iB KPMMiHAJIbHO-MPABOBOIO XapaKTepy. 3BiIbHEHHA Bill KpUMi-
HAJIBHOI BiATIOBINMAJIBHOCTI XapaKTEPU3YETHCA TaKHMHM O3HaKaMU:
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1) He BinOyBaeTbcs mepkKaBHUM ocyd ocoOH, gKa BUMHUMA 3JI0YMH,
OCKLUIBKM HE€ IMOCTAaHOBJISETHCSA OOBHMHYBAJIBbHUII BHPOK cyay; 2) IO
0cOoOM HE 3aCTOCOBYIOTHCS IIOKAapaHHS Ta iHIIi 3aXOAM KPUMiHalb-
HO-IIPAaBOBOTO XapakTepy; 3) ocoba BBaXAEThCH TAKOIO, IO HE MaE
CYIMMOCTI; 4) 3MiHCHIOETbCA BUKIIOYHO CYIOM.

3BiNbHEHHS Bil KPUMIHANBHOI Bil[IOBiXaJIBHOCTI HE CBIIYUTH IIPO
BUIIPaBOAHHA 0OCOOM, PO BU3HAHHA il HEBUHYBaTOIO, HABIIAKH, B
JesIKUX TiACTaBax 3BUIbHEHHS BH3HAHHH CBOEI BUHM Y BUMHEHOMY
3I0YHHI € 000B’I3KOBOIO YMOBOIO Ul 3BUIBHEHHA. Bim kpuMiHanb-
HOI BiIIIOBiTanbHOCTI 3BiILHAETHCA 0CODa, sIKAa BYMHMJIA CYCITLIBHO
Hebe3leyHe KisiHHS, [0 MiCTUTh CKJIaJ KOHKPETHOTO 3lI0YHHY, IIEpe-
o6aueHoro KK. V 3B’43Ky 3 UM 3BiJiIbHEHHS Bil KpUMiHaJXbHOI Bif-
MOBiJAILHOCTI CJiJ BiIPi3HATH Bil THX BHUIIAIKIB, KOJM CKJIAL 3JOYM-
Hy B3araji BiACYTHiii abo ocoba He Iimiarae BimmosixanbHOCTI (4. 2
ct.7, 4.2 ct. 11, u. 2 cT. 14, c1. 17, 4. 2 ¢1. 19, cT. 22, cT. CcT. 36—43,
4.2 cr 385, u. 2 cT. 396 KK).

[TincraBolo 3BiIBHEHHA 0OCOOM Bil KpHUMiHaNbHOI BimIoBimanb-
HOCTi BU3HAETHhCS HE3HAYHUI CTYIIiHb CYCIIiAbHOI Hebe3rneyHocCTi
BUMHEHOrO 3J0YMHY, Ha IO B KPUMiHalbHOMY 3aKOHOZABCTBi €
npsma BKasiBka. Lle BHmIMBae 3i 3MicTy cT. cT. 45, 46, 47, 48, 97
KK ¥kpainu. B Toit ke vac 3akoHoMm Ykpainu Ne 1698-VII sin
14.10.2014 p. (Habpas unHHOCTI 3 25.01.2015 p.) «[Ipo HauioHanbHe
aHTUKODYIUiliHe 610po YKpaiHu» OyJu BHECEHi 3MiHU OO CT. CT. 45—
48 KK, 9KHMMH BHKJIIOYAETHCS 3aCTOCYBAaHHA BiANOBIIHUX IOJOXEHD
PO 3BiJIbBHEHHS Bil KPUMiHaJbHOI BiIMOBiZadbHOCTI 4O 0ci6, sKi
BYMHUIM KOPYNUilHI 3n0ounHM. KopynuitHuMu 3J104MHaAMH BBaXa-
I0TbCAl 3NOYMHHU, MependadeHi 4.2 ct. 191, 4. 2 ¢T. 262, 4. 2 cT. 308,
4.2 cr. 312, 4. 2 c1. 313, 4. 2 ct. 320, 4. 1 ct. 357, u. 2 ct. 410, y BH-
MagKy X BUMHEHHS MUISIXOM 3JIOBXUBAHHA CIIYKG0BUM CTAHOBHILIEM,
a TakoOX 3JMI0YHMHH, nepexbadeHi cT. cT. 354, 364, 364', 3652, 368—370
KK. ¥V BianoBizHUX CTaTTAX TaKOX BKa3ylOThCH (PaKTOPH, 110 MaKOTh
CBIIYUTH IPO 3MEHILIEHHS ab0o BTPaTy BUHHOIO OCOOOK CYCITiIBHOI
HeOEe3NeYHOCTl, MO3UTUBHY CIPAMOBAHICTb OCOOMCTOCTI — IIHpe
KasTTS, BilLIKOMYBAaHHS 3aBAAaHUX 30UTKiB a00 yCYHEeHHS 3aBIaHOI
IIKOOU Y NOOPOBUIBHOMY NOPAIKY Tolo. CTOCOBHO X IiACTaB 3aCTO-
CYBaHH{ JaBHOCTI CJIim 3a3HaYUTH, IO MICIAs 30iry ImeBHUX TEPMiHiB
oco0a nepectae OyTH CYCIIJIbHO HeOE3MeYHOI0 i IPUTATyBaTH il KO
BiIIIOBIZATBHOCTI HE IOIIJIBHO.

[lincraBu 3BiIBHEHHS BiJl KPHUMIiHAJIBHOI BiIIIOBITAJIbLHOCTI IIepem-
0ayeHo fAK 3aranbpHOO, TakK i Ocobausoio yactuHaMu KK Ykpainu.
lle nae nmpaBo 3miMICHUTH IX MOJIJ HA 3arajibHi Ta cIIEliaJibHi BHUIH
3BiJIbHEHHA Bill KDUMIHAJTLHOI BiINOBiTaNbHOCTI. ¥ 3arajbHiil YaCTHHI
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nepenbadeHo 6 takux migcTas (cT. cT. 45-49, 97 KK), a B Ocobnusiit
— 23 (4.5cr 1103, 0.2 ¢r. 111, w. 2 ct. 114, 4.3 ct. 175, 4. 4 ct. 212,
4.4 cT.212-1, 4. 2 cT. 255, 4. 6 cT. 258, 4. 2 ct. 258-3, 4. 4 cr. 258-5,
4.6 ct. 260, 4.3 cT. 263, 4. 4 cr. 289, 4.4 c1. 307, 4. 4 cT. 309, u. 4
ct. 311, 4.5 ct. 321, 4. 4 cT. 321-1, 4.5 ct. 354, 4. 5 ct. 368-3, u. 5
CT. 368-4, 4. 5 ctT. 369, 4. 4 ct. 401 KK).

3anexXHO BiI TOro, MpaBoM YW OGOB’SI3KOM CyIy € 3BUIbHEHHA
0COOM Bil KpUMiHaJIBHOI BIIITOBITAIHLHOCTI, BUAUIAIOTH ABa BUAU Ta-
KOTO 3BUIbHEHHS: iMIepaTuBHe (060B’sa3KoBe) i muckpeilifine (da-
KYJbTaTUBHE, HeoOoB’sa3koBe). DaKyJNbTaTUBHUMHU € 3BUIBHEHHA,
nepenbaveHi ct. 47 (mepegavya Ha MOpPyKu), CT. 48 (3MiHa o6cTaHOB-
k1) 1a 4. | cT. 97 (3BinbHEHHS BiI KpUMiHaJILHOI BiIMOBiNaIbHOCTI
HETIOBHOJIITHIX i3 3aCTOCYBaHHSAM ITPUMYCOBHMX 3aXO[iB BHUXOBHOIO
xapakTepy). lle o3Hauae, 110 3a HassBHOCTiI YMOB, NepenbayeHHUX 3a-
3HAYEHUMHM CTATTSIMM, Cyd Brpasi, aje He 3000B’s3aHUN 3BITBHUTH
0Cco0y Big KpMMiHaJIBHOI BigmosiganbHOCTI. B yciX iHIIMX BUITaAKax
(cT. cT. 45, 46, 49 KK T1a creuiatbHi BUAUX 3BiIILHEHHS) BUMOTa 3a-
KOHY TIPO 3BiIbHEHHS Bill KpMMiHaJbHOI BiIMOBIZAJIBHOCTI € iMIIE-
paTUBHOIO, TOGTO TAaKOIO, IO 3000B’A3y€ CyI 3BUIBHUTU 0COOYy Bil
KPMMiHaJbHOI BilIIOBiZaIbHOCTI (HAMPHUKIA, MPU Hifi0OBOMY KaATTi
a60 NMpUMUpEHHI 3 TOTEPIIIMM, a TAKOX ITiCJIs 3aKiHYEHHSI CTPOKiB
JIABHOCTI).

3BiNbHEHHA OCOOHM Bil KpUMiHaJbHOI BIIMOBITAIBHOCTI MOXE
OyTy Oe3yMOBHMM Ta YMOBHUM. Be3yMOBHE 3BiIBHEHHS O3HA4ae, 110
ocoba 3BIIBHAETHCA BiJ KpMMiHAJBHOI BiIMMOBIZAIBHOCTI OCTATOYHO.
Take 3BIILHEHHS HE CTAaBUTLCSA B 3aJEXHICTh Bill momaaplIol IMO-
BENiHKU OCOOM IIiC/Is YXBAJIEHHS PIillleHHS TIPO ii 3BiIbHEHHS. Ko,
HammpMKJaa, ocoba, sika OyJia 3BUTbHEHa CyJOM Bill KpUMiHaIbHOI Bil-
MMOBITAJIBHOCTI Ha MiOCTaBi CT. 45 (#ifioBe KasiTTA), MiCaSA LBOIO BUM-
HUTb HOBUW 3JI04MH, L O0OCTaBMHA HE MOXe BILUIMHYTH Ha paHillle
MpUIHATE pilleHHA TIpo 3BiTBHEHHA ii Bil BigmoBinanbHOCTI. 3 LBOTO
TIOTJIALY BCi BUIM 3BLIbHEHHs Bill KpMMiHAJIBHOI BiXITOBiNanbHOCTI
€ 6e3yMOBHMMHU, KpiM IBOX, a came: 3BUIBHEHHS Bil KpMMiHaJlbHO!
BiImoBimanbHOCTI 3 mepegaderd ocoOM Ha MOPYKH KOJIEKTUBY Mif-
MIPUEMCTBa, ycTaHoBM abo opraxizamii (ct. 47 KK) i 3BinpHEeHHS Bil
KpHUMiHaJBbHOI BiIMOBiTaTbHOCTI HEMOBHOIITHIX i3 3aCTOCYBaHHAM
TIPUMYCOBMX 3aXOdiB BUXOBHOro xapakrtepy (4.1 ct. 97 KK).

3rigHo 3i cTpykrypow posainy IX KK Vkpainu, cnim Bupinstu
Taki BUOM 3BiIbHEHHS Bill KPMMIiHAJIBHOI BiIMOBIOaTbHOCTI; y 3B A3KY
3 giitoBuM KagatTaM (cr. 45 KK), y 3B°513Ky 3 NpUMUPEHHAM BUHHOTIO
3 motepminum (cT. 46 KK), y 3B’s3Ky 3 nepengayero ocobu Ha MOPYKH
(ctT. 47 KK), y 3B’43Ky i3 3MiHo10 06cTanoBKu (cT. 48 KK), y 38’s3Ky
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13 3aKiHYEHHSAM CTPOKiB HABHOCTi NMPUTATHEHHS N0 KpUMiHaJbHOI
BianosigansHoCcTi (cT. 49 KK).

3BiNbHEHHS Bil KpHUMiHAJIbHOI BilNOBiZaJIBHOCTI Y 3B’A3KY 3 Oiilo-
suM kaiatraMm (cT. 45 KK) smiiicHoeThed, KO, 1) 0co0010 3104MH
BUMHEHO BIIeplle; 2) 3M10YMH HEBENTHKOI TSXKKOCTI a60 HeoOepeXXHUM
3JI0YMH CEPEOHBOl TSIXKKOCTI, KpiM KOPYNUIHHUX 3JIOYMHIB; 3) BCTa-
HOBJICHO TIIO3UTHUBHY MOCTKpHUMiHaJbHY TMNOBEHiHKY BHUHHOIO, sKa
NMposIBUIACAd y LHUPOMY KasiTTi, aKTUBHOMY CIIDHUSHHI DO3KPHUTTIO
3JI0YHHY, MOBHOMY BiAlIKOAYBAaHHi 3aBIaHHUX 30MTKiB a00 YCYHEHHI
3aModisiHOI LIKOAU. 3JI0YMH BU3HAETHCA BUYMHEHMM BIEpLIC, SKIIO
Horo BUMHEHHS (aKTHUYHO MaJIO MicClle Mepiuui pa3 adbo IPUIHYHI
HaCJiIKH MEpLIOro 3JIOYMHY MOBHICTIO moramieHi (MUHYJIH CTPOKH
IABHOCTI, MoralleHa CyauMicTs Ta iH.). OcobaMu, sIKi BUMHWIH 3]10-
YUH BIIepIllie, BBAXAalOTbCA: a) peadiliTtoBaHi ocobu; 6) ocobu, 3a-
CY[IX€Hi 3a BUPOKOM cyny Oe3 NMpu3HayeHHsI MoKapaHHsA abo 3Bijib-
HCHI BiJ nokapaHHS; B) 0coOU, KOTpi BiIOYJM NMOKapaHHS 3a HisTHHS,
JTOYMHHICTb i KapaHiCTh SKUX YCYHEHi 3aKOHOM; I') 0cOOH, fAKi OyIu
3BiIbHEHI BiJ KPUMIHAJNILHOI BiINIOBIZAILHOCTI, A) OCOOU, CYAMMICTh
SIKMX roranieHa ado 3HATa; €) ocobu, 3acymIXeHi BUPOKOM Cyany iHO-
3eMHOI JepxXaBU 3a HiHHs, sgKe He € 310uMHoM 3a KK Vkpainu.

Illupe kasaTTa O3Hayae, O ocoba BU3HAE CBOK BUHYBATICTH 3a
BCiMa NMyHKTaMHU BUCYHYTOIO MpPOTH HE1 OOBHHYBAUYE€HHS, JA€ IpaB-
IUBi CBiMYEHHS, IHMPO LUKOAYE TNMpPO BYMHEHE, HETATHBHO OLIHIOE
3JI0YMH, CMiBYYBA€ MOTEPMIJIOMY, JEMOHCTPYE TOTOBHICTh MOHECTH
nokapaHHs. [1il aKTUBHUM CNIPUSHHAM PO3KPHUTTIO 3JIOUMHY Tpeda
DPO3YMITH Iii BUHHOI 0COOH, CIIpAMOBaHI Ha T¢, 100 HAagaTH AOMO-
MOTIY MpaBO3aCTOCOBHUM OpraHaM y BCTAHOBJICHHI iCTMHM Y CIpaBi,
3’sicyBaHHi TUX (paKTHYHUX OOCTABHH, SIKi MAlOTh iCTOTHE 3HAYCH-
HA UIS pO3KPUTTS 3JIOYMHY. BimllikonyBaHHS 3aBIaHUX 30MTKiB Ta
YCYHEHHS 3aMofisfiHOl IIKOAU — le Aii, sIKi (paKTUYHO YCYBalOTh He-
raTUBHI HaCHiIK¥ BYMHEHOTO 3JIOUMHY. BiglukoayBaHHS 30UTKY abo
YCYHEHHS IIKOAM NMOBUHHO OYTH JOOPOBUIBHUM i HE MOBUHHO OOMO-
BJIAITUCA SIKUMUCh YMOBaMHU. Y TOH Xe yac Ail Mo BiAILIKOAYBAaHHIO
30UTKY a00 YCYHEHHIO 3aMoJisiHOI IIKOAU MOXYTb OYyTH 3miHCHEHI
He TiJIbKM BUHHHUM, ajie ¥ iHIIMMH ocobaMu (HanpukKiaan, GaTbKa-
MM, poauyaMH i iH.). BaxnuBo, o6 iHiniaTMBa Hanexana ocobi,
BUHHINA y BUMHEHHi 37104HHY. Bci nepeniyeHi yMOBM [UIS 3BIIbHEHHS
MaloTh OYTM HassBHHMH y CYKYITHOCTi, BiICYTHICTh Xo4ua O OmHi€l 3
HHX BUKJIIOYAE MOXJIMBICTH 3aCTOCYBaHHSI 10 BUHHOro cT. 45 KK.
HasiBHiCTh OKpeMO 3’SIBJICHHA i3 3i3HAHHSM, IHHUPOro KasiTrsi abo ak-
THUBHOI'O CIIPUSHHSA PO3KPHTTIO 3JI0UHHY, JOOPOBIIBHOIO BillIKOMY-
BaHHS 3aBAAHOrO 30UTKY a00 YCYHEHHS 3aMomisiHOI LIKOAW, HalaHHS
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MeANYHOI ab0 iHIIOI JOMOMOTH MOTEPIIIOMY Ge3ITOCePEAHBO MiCIs
BUMHEHHS 3JIOYMHY MOXe OYyTH BM3HAHO CydoM OOCTaBUHaMH, IO
HOM’SIKIIYIOTh TTokapaHHs (m.1, 2, 2-1 4. 1 ct. 66 KK).

3BUILHEHHS Bil KpHMiHa.n},Ho'l' BIZMTOBiZAJIBHOCTI Y 3B’5I3KY 3 IpH-
MUpPEHHSIM BUHHOTO 3 rotepriiuM (cT. 46 KK) 31ilicHIOETBCS, AKILO:
1) 0c0GOI0 JMOYUH BYMHEHO BIEpLIE; 2) 3TOUMH HEBEIUKOI TSKKOCTI
abo HeoGepeXHnn 3M0YMH CEPENHBOI TSXKOCTI, KPiM KOPYMUIAHHX
3/I0YMHIB; 3) BCTAHOBJIEHO NMPMMUPEHHS BUHHOIO 3 MOTEPILINM;
4) BUHHUH BiIIIKOAYBaB 3aBHaHi 30MTKM abo yCyHyB 3anoAisiHy
mikony. IToTepminum Bu3Ha€eThcsl disndHa ocoba, sKift KPUMiHaNb-
HHM IIPaBOMOPYLIEHHSM 3aBIaHO MOPaIbHOI, bisnyHoi a60 MaiHOBOI
HIKOOHM, a TAKOX IOpUIMYHA 0coDa, sKil KpUMiHAIBHUM IPaBOIOPY-
HIEHHAM 3aBaaHo MaitHoBoi mkoau (4.1 cr. 55 KITK). IIpuMupeHHs
— lie yroja BUHHOIO i rIOTepm.rIoro PE3Y/IBTATOM SIKOI € TPOILEHHA
rIOTepm.rmM BUHHOTO, SIKMI 3arofiss oMy 1uKoay. Y4acTb y Takii
Yrofi MoTeprninoro nopuHHa 6yTH NOOPOBUIEHOIO, 8 HE BUMYLIEHOK.
BinmkonyBaHHs 3aBIaHUX 36UTKiB (YCYHEHHs 3alofisHOI LIKOIH)
Moxe OyTH i HemoBHMM, ane y Oyab-sIKOMy pa3i BOHO Ma€ OyTH IO-
craTHiM. Lleit kpuTepiil BU3HAYAETHCS 33 YrOAOIO MOTEPIIUIOTO, AKUN
MPOMOHYE KOHKPETHI GOPMHU Ta MEXaHI3MM BifILIKOAYBaHHSI 3aBJaHUX
36MTKiB a60 YCYHEHHS 3allOMisSHOI IIKOAM, Ta OCOOM, sfiKa BUMHHIA
3I04MH. BimmikomyBaHHs 3aBRaHUX 30UTKiB (ycyHeHH;{ 3anonistHol
IIKOIM) MOXE SIK MEepeayBaTH MPUMHUPEHHIO, Tak i 3miiCHIOBAaTUCh
ONIHOYACHO 3 HUM, ajle y Oyab-fKOMY pasi MOBUHHO MaTH MicCue A0
BUHECEHHSI IIOCTAHOBU CYAY IIPO 3BiIBHEHHsI OCOOM Bil KpHMiHalb-
HOI BifNIOBII&JIBHOCTI.

3BUTPHEHHS Bill KPMMiHAIBHOI BiIMOBIZAILHOCTI y 3B’ 3Ky 3 Iepe-
nauero ocodu Ha mnopyku (cT. 47 KK) 3mificHI0€TbCS, AKIIO: 1) oco-
6010 3JI0YMH BUMHEHO BIIEplIe; 2) 3IOYMH HEBEJIMKOI a0 cepeaHboi
TSIKKOCTi, KpiM KOPYIUiAHUX 3704MHiB; 3) ocoba mmpo mokasiacs,
4) HasiBHE KJIOTIOTAHHS KOJIEKTHBY IiANPUEMCTBA, YCTAHOBU YU Op-
rasizauii npo nepemadyy ocobu #oMy Ha MOPYKH. 3a CBOIM 3MICTOM
KJIOMOTaHHS MOBMHHO BKJIIOYaTH MOTMBOBaHE MPOXAaHHS BillTIOBiXHO-
rO KOJEKTHBY 3BUIBHWUTH Bill KPMMIHAJIBHOI BiIITOBiAaIbHOCTI OCOOY,
sIKa BUMHIUIA 37TOYMH, i mepeaary ii oMy Ha MOpYKH Ta 3000B’A3aHHS
KOJIEKTHBY 3IiMICHIOBATH 3aXOIM BUXOBHOIO XapaKTepy, CpsMOBaHI
Ha HENOMYIICHHS BYMHEHHS 0c00010, B3SITOI0 Ha MOPYKM, HOBHX
3JI0YMHIB, @ TAKOX CBOEYACHO MOBIZOMJISTH MpPO OOCTAaBMHM, SIKi
MEPELIKOKAIOTh BUKOHaHHI0 BMXOBHOI PyHKuil. KionoraHHs Mae
BUXOIMTH caMe€ Bii KOJEKTMBY i BimoOpaxaTu BOJIEBMSIBIEHHS #Oro
GUIBLIOCTI. 3BUTBHEHHS 0COBM Bil KPMMIHANBEHOI BIITOBIAATBHOCTI Ha
mincrasi cT. 47 KK Mae yMOBHUMI xapakTep, a caMe: Lisi ocoba mpo-
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TArOM POKY 3 IHS Nepefayi Ha MMOPYKH NOBMHHA BHIIPABAATHM JOBIipY
KOJICKTUBY, HE YXWJIATHUCDH Bill 3aXONiB BMXOBHOTO XapaKTepy Ta He
MOPYIIYBATH TPOMAanChbKui nopsaaok. IlopylmieHHIMHM TpoOManchbKOro
NOPSANKY CJIil BU3HABAaTH BYMHEHHS 0COBO0I0 aAMiHICTPaTMBHMX npa-
BOTIOPYLIEHb, 5IKi ITOCATAIOTh HA TPOMAICHKMIl TIOPSNOK, IPOMAIChKY
Oe3reKy Ta BCTAHOBJIEHHM I TIOPSNOK YNpaBIiHHSA (1pibHe XyJNiraHCTBO,
NOpYLIEHHST TULUi y TPOMaChKUX Micusx Touo). Y pasi nopyuieH-
Hfl YMOB Mnepenayi Ha MOPYyKH 0coba MPUTATYEThCS 4O KPHUMiHATBHOL
BilMOBiNATBHOCTI 32 BYMHEHHIT HEIO 3JIOUMH.

3BUIbHEHHS Bill KPUMIHAIBHOI BiAMOBIAANBHOCTI y 3B’SI3KY 3i 3Mi-
HOM of6cTtaHOBKM (cT. 48 KK) mependayae ABi caMocTiiiui migcTaBu
3BUIBHEHHA: y 3B’A3Ky i3 BTPATO NisTHHAM CYCHUIBHOI HeGe3mey-
HOCTi Ta y 3B’$13KY i3 BTPaTOl0 0CO6O0I0 CYCIiIbHOI HEGE3MEUYHOCTI.
3aralbHHMHM yMOBaMM [IUIS JAHOTO BMAY 3BiIbHEHHS Bil KpUMi-
HaJILHOI BilllIOBiZaNbHOCTI €: 1) 0coB0I0 37I0YMH BUMHEHO BIIEPIIIE;
2) 3704MH HeBeNHKOI a0 CepeqHbOI TAXKKOCTi, KpiM KOPYMUiHHMX
3I0YHMHIB. 3MiHa 06CTAHOBKH, BHACHIIOK IKOi BTPAYAEThCS CYCITiNb-
Ha HeOe3NMeYHiCTh BYUMHEHOTO 3JI0YMHY, O3HAYa€e MepedyCciM iCTOTHY
3MiHY COLiaNbHO-E€KOHOMIYHMX, MONITHYHMX abo OYXOBHMX 3acal
XUTTENISUTBHOCTI CYCITIJIBCTBA, KA BilOyBa€TbCS HE3aJEXKHO Bill BOJi
BMHHOI OCOOM i BHAC/MiIOK IKOi BTpAa4ya€ThCAd CYCIiIbHA HeGe3reu-
HICTh HE€ JIMILIE KOHKPETHOrO 3JI0YMHY, a ¥ MOMiOHMX HOMY HisHb
(Hanpuknan, ckacyBaHHsS HaJ3BMYaWHOrO CTaHy). MoXUIMBa BTpaTa
CycIipHOi HeOe3NeKH MEeBHUX BHIIB 3J0YMHIB, TOOTO 3MiHa 06cTa-
HOBKH, SIKa CTOCYEThCSI yCi€l KpaiHM, Ta BTpATa CYCHiJIbHOI Hebe3me-
KM JIMILIE€ OKPEMHUM, KOHKPETHUM MiSIHHSIM, BUMHEHHUM 0cob010, X0ua
B UiJIOMY OaHH# BHA HiAHb, K i paHille, BBaXA€TbCA 3J0YMHHUM
(He3akoHHa nopy6ka jicy Ha OiNSAHILI, KA MAASrata po3yMINEHHIO
3 METOI0 MpOBeleHHs MeJiopaTUBHUX pobit). lle xapakTepHo mis
3MiHH OBCTAaHOBKM JIOKAJLHOTO MacliTaby.

3MiHy OOCTAHOBKM BHACHINOK BTPAaTH AiSHHSM CYCHIIBHOI He-
6e3neyHOCTi HEOOXiZHO BiAPI3HATM Bim AeKpUMiHanizalil MisHHS.
HexpuMiHanizallis — 1e cKacyBaHHS KPMMiHalbHO-IPABOBOI 3a60-
POHH, BUKIIOUEHHS HiTHHA 3 KOJIa 3JI0YMHHMX, nepenbaueHnx KK
Ykpainu. Ilpu nexpuMiHanisauii AissHHS 0co6a He MimIATae KpUMi-
HaIbHiH BiAMOBINANBHOCTI y 3B’A3Ky 3 BiACyTHicTIO B ii Hisx ckiamy
3JI0YMHY, TOAi SIK MpH 3MiHi 06CTaHOBKM 0coba 3BUILHAETHCH Bil
BiIIOBiZAJIBHOCTI, X04a MisIHHSA 3aJMILAETHCS 37T0MMHOM.

BHCHOBOK npo BTpaTy 0c06010, sika BYMHMIA 310YMH, CYCITLIb-
HOi HeOE3MeKH, MOBMHEH OYTH 3aCHOBAHMI Ha XapakTepUCTHLI (co-
UianbHif, NcuxonoriyHii, Jemorpadiudiil, KpMMiHaTbHO-TIPaBOBiik
Ta iH.) JaHoOi 0coOHM, a TAKOX aHasi3i HaBKOJHMIIHBOI OOCTAHOBKH
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(oToueHHa B mobyTi, ciM’i, Ha poGoTi Ta iH.). B npakTuui 1o nosu-
THBHUX YUHHHUKIB TAKOTO POLY BiHOCATH MpH30B y 36poiHi Cunn
Vkpainu aGo 3BinbHEHHS 3 apMil, mpaueBNallITyBaHHS, TAXKE 3a-
XBOPIOBaHHS, Tepei3n B iHIUE Miclie NMPOXHUBaHHA # iH. Y LBOMY
BUNAAKY JiAHHA MPOAOBXYE 3IUINATUCA 3TOYMHHUM SIK HA MOMEHT
{ioro BUMHEHH#, TaK i MiJ yac po3ciigyBaHHS abo PO3IIALY CIpaBH
B cyni. BonHoyac oco6a, ska Horo BYMHMIA, nepecrae 6yTH cyc-
MMiJIbHO Hebe3neyHolo.

ITin KaBHICTIO B KpYMMiHAJILHOMY TNpaBi po3yMi€Tbcs nepebir BcTa-
HOBJIEHUX Y KPUMiHalbHOMY 3aKOHI TepMiHiB, Micis Yoro peanizauisa
KPUMiHaNbHO-TIPaBOBOTO TPUMYCY CTOCOBHO OCO6H, siKa BUMHMIA
310uMH, cTae HemouiibHow. KK Ykpaiuu nepenbayae nBa BUIU daB-
HocTi: 1) IaBHiCTb MPUTATAHHA O KPUMiHanbHOI BidMOBiAaNbHOCTI
(ct. 49); 2) NaBHiCTh BUKOHaHHA OGBHHYBaJbHOTO BUPOKY (CT. 80).

CTpOKM JaBHOCTi NPUTATHEHHs N0 KPHUMiHaJbHOI BilNoBidaib-
HOCTI, fIK MifcTaBa 3BiIbHEHHS Bix Hel, nudepeHuiifoBaHi i 3anexaTh
Bill TAXKOCTI BYMHEHOTO NIOYHHY, a JUIS 3JIOYMHIB HEBEJIMKOI TAX-
KOCTi — Ile Bin BUAYy nepenbayeHoro y CaHkUii crarrti mokapaHHs (4. 1
cT. 49 KK). 3aKOH BCTAHOBIIOE TAKOX MeXi, B AKUX OOUMCITIOIOTh-
¢Sl CTPOKM HaBHOCTi. [I04aTKOBUM MOMEHTOM OOYHMCIIEHHSA CTPOKIB
JABHOCTI € JeHb BUMHEHHS 3JO0YMHY, KiHIEBUM — IeHb HabpaHHs
BUPOKOM 3aKOHHOI cui. YacoM BUMHEHHS 3JI0YMHY BU3HAETBCs vac
BYMHEHHS Tepen6ayeHol 3aKOHOM MpO KpHUMiHalbHy BilMoBidaib-
HicTh Oii a6o 6esmispHOCcTi (4. 3 cT. 4 KK). Yacom BYMHEHHsST TpU-
BAlOYOTo 3J0YMHY € Yac HOro NpUINMHEHHS 3a BOJel0 abo Bcynepey
BOJII BAHHOTO (3aTpMMaHHsA 0CO0HU, sIBKa 3 TIOBMHHOIO TOIO), abo 3
yacy HACTaHHA IOMi#, AKi TpaHCGHOPMYIOTh MOBEMIHKY 0COOU y He-
37I0YMHHY (BUKpajeHHsa 36poi, fika He3aKOHHO 30epiranaca B ocobw,
tolo). Y pasi BUMHEHHA MPONOBXYBAHOTO 3JIOYMHY CTPOK JaBHOCTI
[IOYMHAE CIUIMBATH 3 MOMEHTY BUMHEHHS OCTaHHBOTO 3 TOTOXHHUX
NisiHb, AKi OXOIUTIOBAJIMCA €IMHUM HaMmipoM ocoOu. Ilepebir nas-
HOCTi 3yNUHAETbCA, SIKIO 0coba, 1110 BUMHWIA 3JI0UUH, YXUIAETHCA
Bin ciincTBa abo cymy. Y ubOMy BMNagKy nepebir qaBHOCTI BilHOB-
NSETbCA 3 OHA 3’sIBI€HHA ocobM i3 3i3HAaHHAM abo 1i 3aTpUMaHHA
i mpomoBxye TpuBaTH naini. Ilin yxujaeHHsM Bill cliicTBa cCiim po-
3yMiTH Oyab-AKi yMHUCHi Aii, BUYMHEHi OCO00I0 3 METOI0 YHUKHYTH
KPUMiHANbHOI BilllIOBiNaTbHOCTI 32 BUMHEHUH 3JI0MWH (HE3 ABJIEHHA
0e3 MOBaXXHMX MPHUYMH 32 BUKJIUKOM IO MPAaBOOXOPOHHHUX OpraHiB,
3MiHa Miclsl MPOXMBAHHSA TOILO), 1O 3MYyIUy€E NPaBOOXOPOHHI Opra-
HM BXMBATH 3aXoliB, CIIPAMOBaHMX Ha pO3LIYK i 3aTPUMaHHA Mpa-
BOMOPYIIHMKA. ¥ pa3i yxuieHHs BiI ciinctsa abo cymy ocoba Moxe
6yTU 3BiJbHEHA Bil KPUMiHANbHOI BiAIOBiNAIBHOCTI, AKINO 3 AHA
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BUMHEHH 3]I0YMHY npoumio 15 pokis. Ilepe6ir naBHocTi mepepu-
BAETHCH, SAKINO 0CO0a BYMHMIIA HOBHIA 37I0YMH CEPEIHBOI TSKKOCTI,
TSXKKHMA 200 0COOIMBO TAXKHMIA. ¥V 1bOMY pasi OBGYMCIEHHS CTPOKIB
HaBHOCTi MOYMHAETHCA 3 MAHSA BUYMHEHHS HOBOTO 3JI0YHHY, OKPEMO
3a KOXHe HisHHA. [IuTaHHs Npo 3acToCcyBaHHS JaBHOCTI 10 0cobH,
{0 BYMHMJIA OCOBIMBO TSXKKMH 3JI0YMH, 33 KU 32 3aKOHOM MOXKC
OyTH npu3HavyeHe NOBiYHE M03GaBIEHHS BOJi, BUPIIIYETHCS CYIOM.
SIKio cyn He BM3HA€E 3a MOXJIMBE 3aCTOCYBATH AaBHICTb, TO JOBiUHE
N030aBJICHHS BOJIi He MPU3HAYAEThCS, 4 3aMiHSAETHCH M036aBAeHHAM
BOJIi Ha NIEBHMH CTPOK. BimmosinHo mo 3akowy, Ha mizcTasi €Bpormneii-
CbKOi KOHBEHLii IIPO HE3aCTOCYBaHHS CTPOKiB HaBHOCTI /10 3J0YMHIB
IIPOTH JIIOASIHOCTI Ta BOEHHHUX 3JI04MHIB 1974 p. (patudixkoBaHa Vk-
painow 06.03.2008 p., Habpana yunHOCTI 3 31.10.2008 p.), mMONTOXKeH-
HSl IIPO JaBHICTh HE 3aCTOCOBYIOThCA B pa3i BUMHEHHS 0COGOI0 3J710-
4YMIiiB IIPOTH MUPY Ta GE€3IEKU JHOACTBA: IUIAHYBAHHS, IiJrOTOBKA,
PO3B’sI3yBaHHS Ta BElEeHHSA arpecuBHOi BiitHM (cT. 437 KK), mopy-
ILEHHS 3aKOHIB Ta 3BMYaiB BiitHu (cT. 438 KK), 3acrocyBaHHs 36poi
MacoBoro 3HUIUEeHHA (CT. 439 KK), rerorun (4. 1 ct. 442 KK).
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NICNAMOBA

ILleit Kypc nekii € Mepmo poGOTOI0 BYSHUX LIKOJIK KPUMiHaIb-
Horo npaBa HamioHansHoro yHiBepcuTeTy «OnechKa I0OpuIMiHa aKa-
eMist», sIKa CTHUCJIO BHUCBITIIOE MUTAHHS XapaKTEPUCTHUK TaKMX OC-
HOBHUX iHCTUTYTIB KpPMMiHAIBHOTO TIpaBa, K KPUMiHaJIbHUMA 3aKOH,
KpPUMiHAJIbHE NpPaBOMOPYIIEHHS, KPUMiHaJIbHA BillTOBiIAIbHICTD.
Ionanpuii po3BUTOK AOKTPUHU KPUMIHAJIBHOTO MpaBa y rainysi xa-
paKTEPUCTUK PO3BUTKY LIMX iHCTUTYTIB Oyle MOB’sI3aHUi, IO-Tepuie,
3 Y3rOMKEHHSIM iCHYIOUOTO Ta pO3p0OKOI0 NOKTPHHAJIBHUX MOJIOXEHD
Ta HOBOTO KPUMIiHaJIbHOIO 3aKOHOJABCTBA, IO 0a3yEThCS HA TPU-
HLHUII HACTYITHOCTI KpUMiHansHO-MpaBoBoi 3aGoponu. Ile Bumarae
BUpIIIEHHS] NMUTAHb CIiBBiIHOLIEHHS MiXHAapOJHOTO KPUMiHAJIBHO-
r0 3aKOHOJABCTBA i3 CYNPAHALiOHATHHUM Ta HaLiOHAXBHUM KpHUMi-
HaJIbHIM 3aKOHONABCTBOM; aHAJI3y 3aKOHOMIpHOCTEN BILIMBY TpaHC-
HALLIOHATBHYUX TPaBWI KOpHOpaTUBHOI moBeiHku (lex mercatori, lex
medici, lex sportive) Ha AMHaMiKy KpuMiHajiizauii y HalliOHaJIbHUX
opucaukuisx. IlepcneKTUBHUM HAalpsIMKOM € TaKOX MPOBEAECHHS
HAyKOBOTO aHAIi3y eKOHOMIYHUX BAMOT Ta 3JI0BXHBaHb MPaBOM OK-
pEMHX KOpIopalliil Ta ix BIUIUBY Ha HOpMYBaHHS KPUMiHAJIBHOI ITOJIi-
THKM OKpeMux aepxaB. Hanpukinui HeoOXiIHUMHU € JOKTpHUHANIbHE
O6IPYHTYBaHHS HOBENIM3aLil KPUMiHAJIBHOTO 3aKOHY, pO3poOKa THU-
MOBHX MOJEJIBHHUX KOHEKCiB 4¥ BiINOBIIHUX PO3AiNiB KpUMiHaJb-
HOTO 3aKOHY, CHeliaJIbHUX KPUMIiHATbHUX 3aKOHiB. OOIPYHTYBaHHS
icHyBaHHS JEKiNTbKOX MiACTaB KpUMiHAIbHOI BiANOBiZaIpHOCTI (3a-
raJbHUX Ta OCOGJIMBOrO poay) Ta iX HOpMaTHUBHE BH3HAYEHHS NMOpYY
i3 po3po6KOI0 €IMHUX CTAHIAPTIB HENPHUTATHEHHSs, 3BiIBHEHHS Ta
MOM’SIKIIEHHS KPHUMiHAJIbHOI BiINOBiZaJbHOCTI € TAKOX CYTTEBUM
€JIEMEHTOM MaiOyTHBOTO PO3BUTKY KPMMiHaJIBHOIO 3aKOHOAABCTBA
y IIMX acreKTax.

Hanpukisui, 3 TOYKM 30py Cy4acHO! KPHMiHAJBHOI IIONITH-
KH, HEOOXiZHOI0 TaKOX € pOo3poOKa MOAENbHHUX HOPMATUBHUX aK-
TiB KPMMiHAJIBLHO-TIPABOBOI CIIpsiMOBaHOCTi. MoBa fine, HanmpukKian,
PO KOMYHIKaTHBHI AeBiallii HOBOTO THUIY, NIMTAHHS BipPTYaJbHOTO
KpMMiHaJIbHO-TIPABOBOTO BIUIMBY, aNoJIorii HACUJIBCTBA Ta XOPCTO-
KOCTi, IPOBOKYBAHHS MacOBHMX 3aBOpYLIEHb Yepe3 COLialbHi MEpexi,
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PO3poOKyY MuUTaHp NMeHanNi3alii Ta KeKpUMiHanizauil AisHb Ta ix Hop-
MAaTUBHOTO 3aKPiIlJIeHHH.

CaMe KOHUENTH KPUMiHATBHOTO IPABONOPYIIEHHS, KPUMiHalb-
HO-IIPABOBOTO BIUIMBY, BIiAIIOBiNanbHOCTI IOTPeOYyIOTh HaibinbmIOl
yBaru npu ¢opMyBaHHi HOBOTO 3aKOHOZABCTBA T4 KPUMiH&JIbHO-
NpaBOBOI HAayKu. AJle Ile cIpaBa HACTYNHHUX HOPOOOK, LLISXU OO
SIKUX MOJIOOMM JOCJTiTHUKAM BiIKPUBA€E LIEHW Kypc.
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HapyansHuit moci6HuK «KpHMMiHadbHe TMpaBo YKpaiHM: 3arajbHa 4acTHHA
(TEKCT NeKuii: 3akoH. 3704KMH. BigmoBidanbHICTb)» MPUCBAYEHUH BHUCBITICHHIO
aKTyalpHMX NMUTaHb 3araibHOl YAaCTMHW KPHMiHaJbHOTO mnpaBa YKpaiHW, siKi
CTOCYIOTBCSI PO3YMiHHSI 3aKOHY PO KPHMiHaJbHY BiNNOBiZanbHICTb, 3I04KMHY Ta
CKIaly 3I0YUHY Ta TOB’A3aHUX 3 HUMM iHCTUTYTIB (CTalil BUNHEHHS 3MOYHHY,
CMiBy4acTb Yy 3J0YMHi, MHOXHHHICTb 37IOYMHIB, 0OGCTaBMHH, 1O BHKIIOYAIOTh
IJIOYMHHICTb AisiHHS!, Ta 3BUIbHEHHS Bl KpMMiHalbHOI BiIIOBiIANBHOCTI).

Ilnst cTyAeHTiB, acmipaHTiB, BUKIafayiB IOPUIUYHMX BY3iB Ta (aKynbreTIB.
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