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MIACTABU HABYTTA KOPMOPATUBHUX NPAB TA MOMEHT BUHUKHEHHA
KOPMOPATUBHUX NPABOBIAHOCUH 3A 3AKOHOAABCTBOM YKPAIHM

Hana cmammsi npucesiyeHa docnidxeHHO ocobnueocmeli nidcmae Habymmsi KopropamueHuUx npae e YkpaiHi ma numat-
HSIM @U3Ha4YeHHsI MOMEeHMY 6UHUKHEHHSI KOpriopamueHUX rnpaeoeiOHOCUH 8 YKpaiHi.
Knrouoei cnoea: niocmaeu Habymmsi, MOMeHM 8 UHUKHEHHSI, KOpriopamueHi eiOHOCUHU, KopriopamueHi npaea.

Hanass cmambs nocesiwjeHa uccredoeaHuro ocobeHHocmeli ocHogaHull OJis1 MpuobpemeHUsi KOpropamueHbIX rnpae e Ykpa-
UHe u eonpocam onpedesieHuss MOMeHMa 603HUKHOBEHUS KOPopamueHbIX MpagoomHouweHull 8 YkpauHe.
Kntoyeenie crnoea: ocHoeaHusi Ons1 npuobpemeHusi, MOMEHM 803HUKHOEEHUSI, KOpriopamueHble MpaeoomHOWEeHUsl, KOpro-

pamueHble npaea.

This article is devoted to the research of particularities of the basis of corporate rights' acquisition and to the matters of

definition of corporate relationships’ appearance in Ukraine.
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Mpobrnema nigctaB HabyTTa KOpropaTUBHMX NPaB €
ofHielo 3 HanbinbL HaranbHWX NPobnemM cy4acHoro Kopno-
paTMBHOro npasa YKpaiHW, OCKINbKM MNOPOMKYE YMmano
KopriopaTMBHUX KOHQMIKTIB Ha npakTuui. |13 HaBegeHum
NUTaHHAM HEpPO3pMBHO MOB'si3aHa nNpobnema BM3HAYEHHS
MOMEHTY BUHMWKHEHHSI KOPNOpaTUBHMX BiGHOCUH, WO 00y-
MOBfEHa HasIBHICTIO NporanvH i Konisii y HOpMaTUBHO-
npaBoOBUX aKTax 3aranbHOro i creujianbHOrO MPaBOBOro
perynitoBaHHs. BBaxaemo, WO OKpeMi NUTaHHs € AeLo
HeoCTaTHbO BUCBITNEHWMU Yy HayKOBi niTepaTypi Ta no-
TpebytoTb GinbLu AeTanbHOro AOCHiSKEHHS.

Takum 4YuHOM, Memoro HarnucaHHsi aHoi cmammi €
docnidxeHHs1 nidcmae Habymms KopriopamueHuUXx rnpae
ma eu3HayeHHs1 MOMEeHMY GUHUKHEHHSI Kopriopamue-
HuUX 8iOHOCUH 3a 3aKOHOOagcmeoM YKpaiHu, 8UBYEHHS
MOYOK 30py Pi3HUX HayKosyie i3 3a3Ha4eHux rnumatb,
HanpayroeaHHsI ma ob6rpyHmyeaHHs1 J/1acHOi HayKoeoi
no3uuii i3 docnidxyeaHoi npobriemamuku.

HaykoBO-TeopeTUyYHy OCHOBY AOCHiISKEHHHA CKradatoTb
npaui yKpaiHCbKMX Ta 3apyOiKHUX BYEHMX, 30KpeMa
C. B. batpuHa, B. Bacunbeoi, O. M. BinHuk, O. A. Bono-
BuK, E. MonogHuupkoro, O. P. KibeHko, B. M. KpaBuyka,
B. I. Mo3oniHa, |. B. CapakyH, |. T. Tapacosa, O. C. Llsu-
AeHKo Ta 6araTbOX iHLLUX.

B. M. Kpasuyk [1, c. 263] Ta |. b. CapakyH [2, c. 7] no-
AiNs0Tb NiACTaBN BUHUKHEHHS KOPMOPAaTUBHMX MpaBoBig-
HOCMH Ha nepBicCHi i noxiaHi. Ha aymMKy BY€HOro, CTBOPEHHS
TOBapUCTBA € FOMIOBHOIO MEPBMHHOI MiACTABO BUHWUKHEH-
HS1 KOpPMOpaTMBHUX MPaBOBIQHOCWH, a NOXiGHUMW nigcTaBa-
MW € BCi iHLWIi cnocobu HabyTTHa yyacTi y rocrnogapcbkux To-
BapuCTBaX, 30Kpema, Ha nigcTtasi gorosopy. [Npuyomy npaso
y4acTi BUHUKAE BUKMHOYHO MEPBICHUM CMNOCOOOM, OCKIfbKM
BOHO € 0COBUCTVM, @ TOMy He MepexoauTb OO iHLWKMX OcCib.
HaTtomicTe NpaBo Ha YacTKy € ManHOBUM, @ TOMY MOXeE BU-
HMKaTW SIK NepPBICHMM, TaK i NOXigHMM crnocobamu.

MogaibHoi Toukn 30py goTpumyeTbes E. MonogHuubkuin
[3]. Oo nepBuHHMX MigcTaB HabyTTA y4acHWKOM Kopropa-
TUBHMX NPaB BYEHWI BiOHOCWTb, 30KpEMa, CTBOPEHHS 3a-
CHOBHMKOM rocrnogapcbkoi opradisauii abo nignucky Ha
aKLil Npy CTBOPEHHI aKLiOHepHOro TOBaApUCTBA; NPUMHATTS

HOBOrO y4yacHuKa B KOprnopauilo 3a YMOBMW 36iNblLUeHHS
YyCTaHOBYOrO Kamitany; BHECEHHH iCHYIOUMM Y4acCHUKOM
[04aTKOBUX BKNagiB npu 36iNnbLUEHHI YyCTAaHOBYOro Kanita-
ny Ta iHwi. B gaHomy Brnagky npaBoBigHOCUHN BUHWKAOTL
3 MOMEHTY JepaBHol peecTpauii ToBapuctea. [lo noxia-
HMX MiACTaB BYEHUN BiAHOCUTb BiAYYy>KEHHS (BiOCTYMNNEHHs)
KoprnopaTVBHUX NpaB Ha NifgcTasi [4OroBopiB, HafaHHA Bif-
NnoBiAHMX MpaB Yy [OBipYe YNpaBriHHSA Ha npasi OoBipyoi
BMACHOCTIi 3a [OroBOPOM YMNpaBMiHHA MawHOM, HabyTTs
KOprnopaTVBHUX NpaBs 3a pilleHHAM Cyay TOLLO.

Morognmocs 3 Touykoto 3opy E. MNonogHuuekoro wogo To-
ro, Wo y pasi HabyTTa KOpNopaTMBHUX MpaB 3a LMBIfNbHO-
NpaBoBUMMK Yrogamu Kynieni-npoaadky, MiHW, JapyBaHHA MO-
MEHTOM HabyTTs KOpNopaTUBHUX MPaB € MOMEHT YKMafeHHs!
JoroBopy abo MOMEHT, BU3HaYeHWI Y JOrOBOpI, ane He paHi-
e HoTapianbHOro MnoceigveHHs abo aepkaBHOI peecTpauii
[0roBopY, SIKLWO BOHM € 0DOB'SI3KOBMMM 33 3aKOHOM.

3 Toukn 3opy C. B. batpuHa, kopnopaTusHi npaBoBia-
HOCWHW, 3aneXHO BiJ BCTAHOBIIEHHS MOMEHTY iX BUHWUK-
HEHHS pO3rNagalnTbCs SK Taki, Wo: a) BUHUKaTb 3 MOMe-
HTY AepxaBHOI peecTpauii kopropadii; 6) BWHMKaOTL OO
MOMEHTY AepXaBHOI peecTpaLii Koprnopauii Ta npoaoBxXy-
I0Tb CBOE iCHyBaHHs NiCrsl YTBOPEHHS1 HOBOro cyb'ekTa
npasa [4, c. 9].

Ha gymky B. Bacunbesoi, MOMEHTOM BUHUKHEHHS KOP-
MOPaTUBHOIO NPaBOBIAHOLLEHHS € OCOGNMBWIA IOPUANYHWUIA
hakT — peecTpauisa opugnyHoi ocobu. Ha nigctasi BuLle-
HaBe[eHOoro MoXHa AT BUCHOBKY, LLO KIMIOYOBUM Yy BU-
HUKHEHHI KOPropaTUBHUX BIOHOCUH € MOMEHT iHKopropauii
topman4Hoi ocobun. OgHak npu Lpomy Tpeba mMaTtu Ha yBasi,
Lo MOBa MAae Mpo NpaBOBUM 3B'AI30K, KWW BUMHUKAE MiX
3aCHOBHMKaMK (y4acHvKamu opuanyHoi ocobn) Ta camoro
topman4Hoto ocoboto sk noxigHUm cy6'ekTom [5].

O. M. BiHHUK CTBepaXye, L0 KOpropaTuBHUMU BigHO-
CUHaMW Cri BBaXKaTW BEMWKY rpyny pPisHOMaHiTHUX BigHO-
CVH, LU0 BMHMKaIOTb 3a y4acTio: 1) 3aCHOBHUKIB Ta y4acHu-
KiB rOCMOAapPCLKMX opraHisaui 6yab-aKoro Tuny y npoLeci
HabyTTs HUMK LUbOro cTaTycy, peanisauji HagaHWX OcTaH-
HiM NPaBOMOYHOCTEN Ta MPUMUHEHHS y4yacTi y Taki opra-
Hi3auji; 2) camoi opraHisauii, sika gie B ocobi opraHiB
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yrpaBniHHS Ta KOHTPOI, iX MocagoBux ocib, ynoBHOBa-
XEHUX YyYacHWKIB Yy NPOLECi NPUNHATTS IOPUANYHO 3Hauy-
LWMX pilleHb, BUKOHaHHsI Ain abo HaBiTb 6e34isnbHOCTI
Towo [6, c. 297].

Mu norogpkyemocs 3 BULLieHaBeAeHUMN HayKOBUMMW Mo-
3uuismn. B Ton xe Yac, 3a3HauMMo, Lo i NepBicHi, i NoXigHi
nigcraBn HabyTTs KOpnopaTtuUBHMX NPaB HEPO3PMBHO MO-
B'A3aHi 3 HaneXHWM BUKOHaHHSIM y4acHUKamu CBOiX 06o-
B'AI3KiB, BCTAHOBIIEHMX 3aKOHOOABCTBOM. BignosigHo A0
4.3 c1.167 lNocnogapcekoro kogekcy YkpaiHu (FKY) kopno-
paTMBHUMU € BIiOHOCWHW, SIKi BUHUKAIOTb, 3MIHIOIOTHCA YK
NPUMNUHAIOTLCS CTOCOBHO KOPNopaTMBHUX npas [7].

3 Toukn 30py B. M. KpaBuyka, npo Oyab-siky yyactb y
TOBapUCTBIi MOXE MTUCA ULLIE NiCNA CTBOPEHHA TOBapuUCT-
Ba, a/hKke YKpaiHCbKe 3aKOHOOABCTBO HE BM3HAE NpaBoCy-
6'eKTHOCTI 3a He3apeeCcTpoBaHMMKN TOBapUCTBaMK, SK, Ha-
npuknag, y HimeLbkoMy 3akoHodaBcTBi [8, c. 11]. OgHak Ha
NpakTuLi BUHUKaOTL Npobremu npu peanisauii 0boB'A3Ky
LLOAO BHECEHHS1 ManHa A0 CTaTyTHOrO kaniTany rocrnogap-
CbKOro ToBapucTBa. [PUHUMNOBUM MUTAHHAM Yy [AaHOMY
pasi € MOMEHT BUHUKHEHHS KOPNOpaTUBHUX BifHOCUH. HKk-
LLLO BBaXKaTW, LLO HOBI OCOBOM CTanu y4acHMKaMm 3 MOMEHTY
BHECEHHSA 3MiH A0 cTaTyTy Ta 3aTBepaXeHHs ix y €[1P, To,
BiMNOBIQHO, Y HUX BUHWKAE NPaBO Ha 3aXUCT CBOIX KOPMO-
paTMBHMX NpaB y pasi NPUAHATTA "NepBUHHUM" 3aCHOBHW-
KOM piLLIeHHs1 NPO BUKIMOYEHHS X 3 TOBaApUCTBA.

AKWo X BM3HA4YaTU MOMEHT BUHUKHEHHS KOpropaTuBs-
HWX BiOHOCWMH SIK MOMEHT MOBHOrO BHECEHHs BKkragy 4o
cTaTyTHOro OoHAy, TO BMXOAWUTb, WO 3acHOBHUKM TOB,
TaknMm YMHOM, HA MOMEHT JepXaBHOi peecTpauii He € yya-
CHMKaMn ToBapuCTBa B AiCHOMY PO3YMiHHi LibOro MOHATTS,
a € came Moro 3acHOBHMKaMW. YYaCHUKaMWU BOHW CTa-
HyTb MiCNS BUKOHaHHSI cBOro 6esnocepeaHboro 0boB'A3KY,
nepegbayeHoro 3aKkOHOM Ta CTaTyTHUMMW OOKYMeHTamu —
MOMEHTY BHECEHHS ;O CTaTyTHOrO Kanitany CBOEI YacTKu.

BignosigHo fo ctaTTi 60 3akoHy "Mpo rocnogapcheki To-
BapucTea" 3aranbHi 360py yyacHuKiB ToBapucTea 3 obme-
)KEHOI  BigMoBiAanbHICTIO  BBAXalOTbCA  MOBHOBaXHUMU,
AKLLIO HA HUX MPUCYTHI y4acHUKM (MPegCTaBHUKN YYACHWIKIB),
LLIO BOJOAiH0Tb Y CYKYMHOCTI GinbLu sk 60 BiacoTkamm rornocis
[9]. 3 iHWOro 6oKy, KifbKICTb FOMOCiB PO3paxoByETLCA BiAMO-
BiJHO OO MaiHa, sike BHEeCeHe y4YacHWKaMu OO0 CTaTyTHOro
Kanitany ToBapuctea. Takum uuHoM, 3akoHom "Tpo rocno-
Aapcbki ToBapucTBa" NPE3tOMYETLCS, O YY4aCHUKU BHECIU
CBOI BKMagu HanexHum YmHoM. ToBTO CyKymHiCTb ronocis
cnig BigpaxoByBaTW He Bif 3a4eKrapoBaHOro B CTaTyTi po3-
Mipy cTaTyTHOro Kanitany, a Big ¢akTM4Ho BHeceHux (crnna-
YeHMWX) YacTOoK, Bif AKX PO3PaxXOBYOTLCH HasiBHi roOnocu.

Heski micueBi rocnogapcbki cyam BiACTOWTL MOAiGHY
npaBoBY MO3ULIi0 B KOHKPETHUX cripaBax. Tak, Hanpuknag,
rocrnogapcbkuii Cya y crnpasi NPO 3axvMCT KOPMopaTUBHOIO
npasa BU3Ha4MB, WO PillEHHAM 3arafnibHuX 360piB yYacHW-
kie TOB npo BUKMHOYEHHS No3vBada 3 TOBApMCTBA WMOro
npaea He NOPYLUEHO, OCKINbKM NO3uBaYy, SKWM BiANOBIAHO
o cratyTy OyB 3aCHOBHMKOM (Yy4acHWKOM) TOBapucTBa, He
BHIC CBOEi YacCTku OO CTaTyTHOro kamitany, He HabyB Kop-
nopatuBHux npas. Cya, BigMOBNAOYM Yy MO30Bi, BKa3as,
WO KOpnopaTuBHI MpaBa MaloTb MOXiOHWMA XapakTep Bid
npas yyacHuka Tosapuctaa [10].

Y Ton xe 4Yac, iHWUM CyA0M Y cuTyalii, Konu y4acHuKu
He BHECNM CBOIX YacTOK A0 CTaTyTHOro kanitany, 3pobne-
HO NPOTUNEXHI BUCHOBKW. Tak, Cyd BBaXae€, O OCKiMNbKu
cTaTyTHWA hoHA ToBapuCTBa Ha Yac MPUNHATTS HOBUX
yyacHukiB Oyno maike MOBHICTIO cPOpMOBaHO, TO 3MiHa
CKrnajgy yYyacHuKiB ToBapucTBa BKasye, Lo CTaTyTHUIA Kani-
Tan 6yno nepepos3nogineHo Mk HAMK Ha BKa3aHi y cTaTyTi
YacTk1, a TOMy 0cobu, siki CTanM HOBUMM y4acHUKamu To-
BapucTea, Habynu KOpnopaTvBHMX MpaB Ta MarlTb MpaBo
BUMpiLLANbHOTO rofnocy, BkaszaHoro y ctatyTi. Cyq npuiHss

pilleHHs nuWe Ha niacTaBsi cTaTyTy Ta BigXunue OoBOAU
TOBapucTBa MNpo Te, WO YacTKM HOBMMMU y4YacHUKaMu He
cnnadysanucs [11].

BBaxaemMo OCTaHHE pilleHHs Aello CripHUM, OCKIiNbKU
haKTM4YHO BOHO O3HAYaE, L0 HEODOXiAHO CKNUKaTW 3ararnbHi
360pu TOB, Ha SKMX YYaCHWUKW, SKi He MOBHICTIO cnnaTunm
CBOi YacTku, OyayTb MaTk NpaBo BUpilanbHOro ronocy. Ha
Hally AyMKy, 3a3HadveHi cutyauii OygyTe NpoOBOKyBaTK KOp-
nopaTtuBHiI KOHIIKTW, a KOpNopaTUBHUI Criip sIK OCTaTo4Ha
cTagia KoprnopaTUBHOIO KOHNIKTY Ta 04HOYACHO OKpeMui
NpaBoOBUMA KOHMIKT MOXe 3arpoxyBaTu OpraHisauinHin
CMPOMOXHOCTI FOCNOA4apCLKOro TOBapWCTBa 3acTOCyBaH-
HAM 3abe3nevyBanbHUX 3axOAiB LWOAO0 OOMEXEHHS Moro
pyHKLiOHYBaHH4A [12, c. 9].

OkpemMi HaykoBUi MO-pi3HOMY BW3HAYaloTb MpPaBOBY
npupody cratyTty. BignosigHo Ao nyHkTy 14 [locTaHoBu
MneHymy BepxosHoro Cygy Ykpainu Big 24.10.2008 p.
Ne 13 [13] cTaTyT topuanyHoi ocobu 3a 3mictom 4.2 cT. 20
I'KY € akToMm, Skuin BU3Ha4ae npaBoBUi CTaTyC HOPUANYHOT
0cobu, OCKINbKN BiH MICTUTb HOpMK 0BOB'A3KOBI AN y4ac-
HMKIB TOBapuCTBa, MOro nocagoBux ocib Ta iHwWmx npawis-
HUKIB, @ TaKOX BM3Ha4Yae MOPSOOK 3aTBEPOAXKEHHS Ta BHe-
CeHHS 3MiH go ctaTyTy. CTaTyT He € OAHOCTOPOHHIM Mpa-
BOYMHOM, OCKifNIbKW 3aTBEPAKYETbCH (3MIHIOETLCS) 3ararb-
HUMK 300pamMu yHaCHUKIB (3aCHOBHMUKIB, aKLiOHEPIB), SIKi He
€ Hi cy6'ekTOoM npaBa, Hi opraHoM, SKUI 3AINCHI0E NPeACcTaB-
HMUTBO ToBapucTBa. He € cTtaTyT i QOroBOpOM, OCKifbKu
3MIHIOETBCA He 3rodol0 BCIX YvacHWkiB, a OinbuicTio y
%, ronocis akuioHepiB Yn NPOCTOl BinbLLUICTIO romnocis yyac-
HYKiB. TOMY BUAAETLCA AeLlo cripHoto noauuis Tatbkosa B. |.
LLIOAO TOrO, WO YCTaHOBYMI AOTOBiP € HOPMaTUBHUM [Oro-
BOPOM ABOX i Binblie cyb'ekTiB NPpO BCTAHOBMEHHA MpasB i
000B'A3KIB SIK 3aranbHUX NpaBsun nosegiHku [14, c. 8].

BignosigHo fo 4. 3 cT. 9 3akoHy "lMpo akuioHepHi ToBa-
puctea" (gani — 3akoH "lNpo AT") 3acHOBHWKaMn MoOxe
yknagaTucs 3aCHOBHWULbKUIA [OroBip, y SIKOMY BU3Haya-
I0TbCSl, 30KpeMa, CTPOK i dhopma ornnatu BapTOCTi akuii.
Kpim Toro, 3acCHOBHULBbKUI AOrOBip akLUioHEpHOro ToBapuc-
TBa (Ha BigMiHY Big WOro cTaTyTy) HE € YCTaHOBYMM JOKY-
MEHTOM TOBapucTBa i Mae [fiaTM Oo0 Jatu peecTpauii
HKUIM®P 3BiTy npo pesynbTati 3aKkpuTOro/npvBaTHOro pos-
MiLeHHs akuin [15]. Morogumocs 3 aymkoo O. M. BiHHMK,
LLO i3 LUbOro npaeuna MOXNVBI BUHATKM (Hanpuknag, y pasi
HecxBarneHHs 3aranbHVMKM 360pamMu akUioHepiB NOB'A3aHNX
3 A0ro 3aCHyBaHHSIM il 3aCHOBHUKIB, OCTaHHI MatoTb Biano-
BidaTn Ha nigctaei cT. 12 3akoH "Mpo AT" sk ocobu, ski
NPUAHANKN PiLLEHHS NPO 3aCHYBaHHSA akLiOHEepPHOro ToBapuc-
TBa i yKnanv 3acHOBHULbKMIA Aoro.ip) [16, c. 48-49].

Morogumocs i3 BucHoBkoM BCY, 3a3HauMBLUM OfHAK,
LLIO CBOEPIAHOO "nepeaymMoBOI0" KOXHOro CTaTtyTy € ycTa-
HOBYMIA JOroBip — TOBTO NPaBOYMH, METOK YKNaAeHHS SIKO-
ro € CTBOPEHHs rocnoJapcbKoi opraHisauji. Ak BipHO cTBe-
poxye B. . MosoniH, ycTaHOBYI JOrOBOPU € HOPUANYHUMN
dakTamn, SKi NOPOMKYIOTL KOpropaTWBHI  BiAHOCUHU, €
noyaTKoBOIO cTafieto X icHyBaHHsA [17, c. 31]. Kpim Toro,
BignosiaHo fo cratTi 24 3akoHy "MNpo oepxaBHy peecTpa-
Lito topnanyHux ocib Ta disnyHmx ocid — nignpuemuis” ans
NPOBEAEHHS [AepXaBHOI peecTpauii topuanyHOi ocobm
OepXaBHOMY peecTpaTopy MOTpiOHO nogaBaTv He nue
yCTaHOBYi [OKYMEHTW, ane W npumipHuK opwuriHany abo
HOTapianbHO MOCBiAYEHY KOMit0 pilleHHs1 3acHOBHWKIB abo
YNOBHOBa)KEHOIO HUMW OpraHy Mpo CTBOPEHHSA LOPUANYHOT
ocobu y Bunagkax, nepenbaveHmx 3akoHom [18]. Mpu ubo-
My BignosigHo o ctaTTti 87 LiueinbHoro kogekcy Ykpainu
(LUKY) onsa cTBOpeHHst topuanyHOi ocobu ii y4acHuku (3a-
CHOBHVIKM) pO3pobnsiioTb YCTAHOBYI AOKYMEHTM, SKi BUKNa-
[alTbCa MUCbMOBO | NIANUCYIOTLCA BCiMa  yYacHUKamu
(3acHoBHMKamu) [19].
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Ha nigcraBsi BuknageHoro, nossonumo cobi chopmyrnio-
BaTW BMacHe BU3HAYEHHS CTaTyTy SK foKarnbHOro HopmaTtu-
BHO-NPaBOBOro aKTy, KU po3pobnseTbes i 3aTBepOXKy€EThb-
Csl BHacnigoK BOMEBUSIBIIEHHS] 3aCHOBHWKIB (Y4aCHWKIB) roc-
noAapcbKoro ToBapucTBa (LU0 3HaxXo4WTb CBiM BMpas y 3a-
CHOBHMLIbKOMY [4OroBOpi Y4acHUKIB), Ta METOI SIKOTO € ype-
rynioBaHHA MUTaHb OisNbHOCTI TOBApUCTBA LUMAXOM 3aKpir-
NeHHs y HbOMY 3aranbHOODOB'SI3KOBMX MpaBwi MOBEdIHKM
N4 BCiX y4aCHUKIB KOPNOpaTUBHUX BiAHOCUH.

Ha kopucTb BMKNageHoro CBigunTb TaKoX i 3aKoHoAaB-
CcTBO 3apybikHuXx KpaiH. Y Pecnybniui lMonbwa porosip
TOBapUCTBa BUMMaraeTbCA B YCiX BUMNagkax CTBOPEHHS TO-
Bapucte. CTaTyT akuioHepHOro ToBapwucTsa nopsig 3i 3ro-
OO0 3aCHOBHMKIB Ha YTBOPEHHS TOBApUCTBA Ta NPUAHATTS
MNOro akuin € 4acTuHo ycTaHoB4oro gorosopy. Pasom 3
TUM, CTaTyT, HE3BaXatumn Ha Te, Lo BiH € CKNaJoBo Yac-
TUHOKO YCTaHOBYOro JOrOBOPY, HE MOXE 3 HUM OTOTOXHIO-
Batucs [20, c. 145]). B aHrnincekomMy npasi OCHOBHUM [0-
KYMEHTOM, SIKUA Peryrioe BiAHOCUHU MK NanvoBuMKamu Ta
KOMMaHielo, a TakoX MaroBUKIB MiXX CODOH, € BHYTPILLHIlA
pernameHT [21, c. 52]. O. P. KibeHko Ans no3Ha4eHHS Lbo-
ro AJOKyMeHTa BUKOPUCTOBYE TePMIH "cTaTyT" [22, c. 127]. Y
npeueneHT Hin cnpasi Wood v. Odessa Water Works cyn
Bij3HAYMB, WO BHYTPILLHIN pernameHT € KOHTPaKToM Mix
navoBrKaMu Ta Camol0 KOMMaHiI€lo, a TakoX MiX nanosu-
kamm [21, c. 54]. Take X po3yMiHHA CTaTyTy (BHYTPILLHLOrO
pernameHTy) 6yno sucnosneHe Cygom €C y cnpasi Powell
Duffryn v. Petereit (1992). O. P. KibeHko Big3Hauyae, Lo
Takni nigxig 3acTOCOBYETbCS AOf11 MOXMMBOCTI 3aCTOCY-
BaHHS UMBINIbHO-NMPaBOBUX 3acO6iB AN CMOHYKaHHA TOBa-
puUcTBa Ta y4YacCHMWKIB 0O BUKOHaHHS 00OB'A3KiB, 3akpinne-
HUX y cTatyTi [23, c. 15-16].

Y HaykoBiii niTepaTypi 3anuwaeTbCA AUCKYCIMHUM M-
TaHHSA NPO MpPaBOBWUI CTaTyC aKLiOHEpiB Yy MPOMIKKY MK
CTBOPEHHSAM TOBapuCTBa i HAbyTTA NMpaBa BNacHOCTi Ha ak-
uii. Ha gymky |. T. TapacoBa, He MOXHa Ha3uBaT aKLjioHe-
pamu BRacHUKiB akuii. "AKUiOHEpOM HasuBaeTbcs ocoba,
sIka KOPUCTYETLCS aKLiOHEpHUM NPaBOM Ha NiacTasi ydacTi ii
y CTBOPEHHI akuioHepHOro kanitany, To6To B MOHATTA Npo
akuioHepa BKIMIOYEHU SIK CYTTEBUA €NeMEHT He BOroAiHHA
akuieto, Skoro Moxe i He OyTu (Konm akuji He MOBHICTIO
OnnaveHi), a KOpUCTYBaHHS aKLUioHepHUM npasBoM" [24, c.
406]. 3 To4km 30py O. C. LLBmaeHko, 3akoHoAaBCTBO Ykpai-
HW He HaJae MOXNMBOCTI akuioHepam 34iMcHIoBaTUM CBOI
npaBsa paHille, Hbx BOHU HabyayTb NpaBO BMNACcHOCTI Ha akujii
Ta OyayTb 3apaxoBaHi Ha paxyHOK iX BMacHvKa (y peectpoy-
TpymyBada um 36epirava) [25, 95-99].

Y ct1. 9 3akoHy "lNpo AT" BU3Ha4YeHO eTann CTBOPEHHS
akuioHepHoro ToBapuctea. Beaxaemo, WO y gaHomy Bu-
nagky MOMEHT BUHWKHEHHSI KOpnopaTUBHWX MpaBOBigHO-
CVH Mae KOMMIEKCHWUIA XxapakTep — To6To HeobXxigHa i aep-
XaBHa peecTpauis AT, i Bugada 3acHOBHMKaM [JOKYMEHTIB,
Lo NigTBEPOXYTb NPABO BMAcHOCTI Ha akuii (13-1 eTan).
Ha Hawy nornag, ue y3romKyeTbCA 3 BU3HAYEHHAM KOPMo-
paTMBHUX npas, HaBegeHomy y ctatti 167 [KY, 3rigHo 3
SIKMM Le npaBa ocobu, YacTka AKOoi BU3HAYaETbCA Y cTaTy-
THOMYy dboHAi (MaWHi) rocnogapcbkoi opraHisauii. Takum
YMHOM, 3aKOHOAaBeLUb AN BUHUKHEHHS y ocobu koprnopa-
TMBHUX MpaB BCTaHOBIMOE MiHIMYM 2 NiacTasu:

1) HasiBHICTb rocrnodapcbKoi opraHisalii, CTBOPEHOI i 3a-
peecTpoBaHoOi B yCTaHOBNEHOMY 3aKOHOOABCTBOM MOPSAKY;

2) HasiBHICTb 4YacTkuM 0cobu y cTaTyTHOMY Kanitani Takoi
opraHisadii.

CniBBiAHOLLEHHST 3a3HaYeHUX MOHATb WOAO YYaCHUKIB
akuioHepHux BigHOCKH 3akpinneHo 3Y "Mpo AT": akuioHep-
He TOBapuCTBO — roCnodapcbke TOBApPUCTBO, CTaTyTHWWA
Kanitan SKoro nofineHo Ha BW3HAYeHy KiMbKiCTb 4YacTok
O[IHaKoBOI HOMiHanbHOI BapTOCTi, KOpNopaTUBHI NpaBa 3a
AKMMK NOCBIQYYIOTECA akuiamu (cT. 3); kopnopaTusHiI npa-

Ba — CYKYMHICTb MaHOBWX i HEMaNHOBUX NpaB akuioHepa —
BNacHWKa akuivi ToBapucTea, siki BUNNunBaroTb 3 npasa Bna-
CHOCTI Ha akuii (MyHKT 8 cT. 2); aKuioHepamun ToBapucTBa
BM3HalOTbCA i3nyHi i topnanyHi ocobun, a Takox Aepxasa
B 0cobi opraHy, yNOBHOBa)XEHOr0 yNpaBnAaTW LepXXaBHUM
ManHoMm, abo TepuTopianbHa rpomaga B 0cobi opraHy,
YMOBHOBaXEHOrO YNpaBrATh KOMyHanbHUM ManHOM, siKi €
BNacHWKaMm akLin ToBapuctea (4.1 cT.4).

BogHouac cnig 3ayBaXuTn OAWH MOMEHT, Ha SIKUM He
3BepTae yBary 3akoHoJaBeLpb: akuioHep SIK BracHWK akuil
He 3aBXau Mae BiOMoBiAHI KOpropaTuBHI MpaBa, OCKiNbKK
OCTaHHi cToCcyloTbCA NeBHoro AT Sk eMiTeHTa Takux akuin.
AKWo TOBaApMCTBO NPUNUHUITOCS B MpOLECi niksigauii abo
peopraHisauii (i BMKMOYEHO 3 BIiAMNOBIQHOrO PeEECTpy), TO
akuioHep, AKUA He peanisyBaB 3 NEBHUX NMPUYMH CBOE Npa-
BO Ha yyacTb B pO3nofini ManHa ToBapucTsa y pasi noro
nikeigauii abo cBoi npaBa, Lo BUHMKAOTL Y 3B'sA3KY 3 peop-
raHisauieto ToBapucTBa Ta NOB'A3aHOI0 3 LM KOHBepTaLi-
€0 akuim (n. 1 4. 1 cT. 68, 4. 2 i 4. 4 c1.80 3akoHy "MMpo
akuioHepHi ToBapucTBa", BTpadae KoprnopaTuBHi Mpasa
wopno AT, sike NPUNMHWIOCA SiK opuandHa ocoba.

Y 3B'A3Ky 3 UMM NpuHarigHo 3ragaTtv BiAnoBigHO Nono-
XeHHs 3akoHy "lpo BiAHOBMEHHS NNATOCMNPOMOXHOCTI
6opxHMKa abo BM3HaHHA Moro GaHkpyToM" (gani — 3akoH
"Mpo 6aHkpyTcTBO") [26], BIANOBIAHO A0 SKOrO rocrnopap-
CbKu cya BIAMOBNSAE Y MPURHATTI 3asBM NPO MOPYLUEHHSA
NpoBafdXXeHHs1 y crnpasi Npo 6aHKPyTCTBO, SKLWO BOPXKHMK
He BKMOYeHUn Ao €OMHOr0 AepXaBHOro peecTpy nignpw-
€MCTB Ta opraHi3aui YkpaiHm (ab3. 1 4. 2 ct. 8). TobTo
3aKoHo4aBeLb BW3Ha4ae MNiACTaBol AN BigMOBM Y MOpy-
LUEHHi NpoBafKeHHs y crpasi Npo 6aHKPyTCTBO He BiACYT-
HICTb (pakTy AdepxaBHOI peecTpauii OopxHMKa, a came
akT BigcyTHOCTI Moro (bopxHuka) y BignosigHOMY peecT-
pi, WO MOXe MaTu Micle y pasi nikeigauii 6opxHuka yn
MNOro NpunuHEHHs B MpoLeci peopraHisauii (noginy, npuea-
HaHHA, 3MUTTH, NepeTBOpeHHd). Ha npakTvui Moxnuea
TaKOX CuTyalisi, Konu npuabaBaloTbCs akuii ToBapucTBa-
GaHkpyTa,_sike 3a pe3ynbTaTaMu MiKBiAaLIWHOI Npoueaypu
3a3Hae niksigauii (4. 2 cT. 42).

TakuM uYnHOM, BMXOAAYM 3 OykBanbHOrO THyMayeHHs
HOpPM HaBEeA4EeHOro 3aKoHOAAaBCTBa, AO3BONMMO cobi cTBe-
pOKyBaTW, WO akuioHepom (BNacHMKOM KOpMopaTUBHUX
npae, SKki NOCBiAYEHI akuisiMm) ocoba MoXe BBakaTucsi npu
HasABHOCTi HacCTyMHWUX YMOB:

1) BHeCeHHs akuioHepHOro ToBapucTBa A0 €AMHOro
[epXXaBHOro peecTpy NianpueMCTB Ta opraHisauin YkpaiHv B
nopsigKy, BCTAHOBIIEHOMY 3aKOHOOABCTBOM, i3 OOTPUMaH-
HsiM BUMOT 4.5 ¢T.9 3Y "Tpo AT" Ta HasABHICTb TOBapuCTBa B
TaKkoMy PEECTPi HA MOMEHT HabyTTA eMiTOBaHUX aKLil;

2) HabyTTs1 NpaBa BNAaCHOCTI Ha akuii y BCTAHOBNEHOMY
3aKOHOAABCTBOM NOPAAKY, LO HEpPO3PMBHO MOB'A3aHO i3
BWKOHaHHAM ManbyTHIMM akUioHepamu CBOiX 00OB'sI3KiB MO
BiJHOLLEHHIO 1O TOBapuUCTBa.

Beaxxaemo, WO Mpu BiACyTHOCTI/HEOAOTpUMaHHi xo4ya 6
OfHi€l i3 BMLLE3a3HAYEHNX YMOB, 0cOba HEe MOXe BBaXaTucst
aKuioHepoM (BNacHUKOM KOPMNOpaTMBHWUX MpaB) Yy PO3YMiHHi
cT. 4 3Y "Tpo AT". Tomy, Ha HaLly OyMKY, HE MOXHa BBaXa-
™M akuioHepamu (BnacHUKamu KOprnopaTUBHMX MpaB) OCiO,
AIKi He MoBHiCTIO onnaTtunu akuii (a63. 3 u. 2 ct. 3 3Y "Mpo
AT"), OCKiNMbku BOHM He BWUKOHaNM Yy MOBHOMY 06Csi3i CBili
0060B'A30K LLOAO ONnaT akui nepen ToBapMCcTBOM, BCTaHO-
BneHun, 3okpema, cratreto 117 LIKY, u. 3 c1. 88 ['KY.

TakvuM YnMHOM, MW JOCAIAMNN MiACTABU BUHWKHEHHS KO-
propaTMBHUX MpaB 3a 3aKOHOAABCTBOM YKpaiHW Ta BUBYW-
N TOYKM 30pY BUYEHWX-MPaBO3HaBLiB Yy AaHin cdepi. OcHo-
BHi pe3ynbTaTy JOCMiMHKEHHS MONAraloTb Y HACTyNHOMY:

1) migctaBn HabyTTA KOpropaTUBHMX NpaB MOAINSATb-
CS Ha nepBiCHi i NOXigHi, KpiM TOro, BOHN HEPO3PUBHO MO-
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B'A3aHi 3 HaNeXHWM BUMKOHAHHSAM y4acHuUKamu cBOiX 06o-
B'I3KiB, BU3HA4YEHMX 3aKOHO4ABCTBOM;

2) cTaTyT — Le NoKanbHUA HOPMaTUBHO-NPaBOBUI akT,
AKMN pO3pobnseTbCs | 3aTBEpOXYETbCS BHACNIQOK BoOrie-
BUSIBIIEHHSI 3aCHOBHMKIB (Y4aCHMWKIB) rocnogapcbkoro TO-
BapucTBa (sike 3HaxoAuTb CBili BMpa3 y 3aCHOBHMULIbKOMY
[OOroBOpi  y4acHWKIB), Ta METOI SKOTO € YperyrnioBaHHS
nuTaHb AiSNbHOCTI TOBApUCTBA LUMSXOM 3aKpinneHHs Y
HbOMY (CTaTyTi) 3aranbHOOO0B'A3KOBMX MpPaBuUi NOBEAiHKU
Ons BCiX yYaCHWKIB KOPropaTUBHMX BiHOCWH;

3) Ans BM3HaHHSA 0CcObOM aKkUiOHEpOM — BIIACHUKOM KOp-
nopaTMBHMX MpaB HeoOXiOHO: @) BHECEHHS! aKLiOHEepHOro
TOBapvCTBa A0 €4VMHOro AepXaBHOro peecTpy MianpueMcTs
Ta opraHisauin YkpaiHu B nopsaKy, BCTAHOBIEHOMY 3aKOHO-
[aBCTBOM, i3 4OTpUMaHHsAM BuMor 4.5 cT.9 3Y "Mpo AT" 1a
Noro (ToBapucTBa) HasdABHICTb B TaKOMY DEECTPi HA MOMEHT
HabyTTA emiToBaHWX HUM akuii; 6) HabyTTst NpaBa BNacHoC-
Ti Ha aKuil y BCTAHOBEHOMY 3aKOHO4ABCTBOM MOPSAKY.

AkuioHepu, siki He MOBHICTIO onnaTunu akuii, y Bunag-
Kax, BU3Ha4yeHMX CTaTyTOM TOBapWCTBa, BiANOBiAalOTL 3a
3000B'13aHHAMM TOBapucTBa y Mexax HeomnnayeHoi yac-
TWUHW BapTOCTi HANEXHUX IM aKLjin.
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MONITUYHA CUCTEMA CYCNIJIbCTBA: CYTHICTb, OCHOBHI PUCU, ®YHKLII

Y cmammi docnidxeHo pi3HOMaHiMHIi Haykoei nidxodu, w030 MOHSIMMSsI NOJIMUYHOI cucmemu, po32/ITHymo cmpyKkmypy,
eu3Ha4yeHoO enlacmuei ili 03Haku ma npedcmaeJieHo nepejsiik 30ilicHro8aHuUX (hyHKUil.
Knroyoei crioea: nonimu4Ha cucmema, cmpykmypa, OCHO8HI pucu, ¢hyHKUii.

B cmamsbe uccnedoeaHo pa3fiuyHblie Hay4YHble N00x00bl K MOHAMUIO MosiuUmMuYyecKkasi cucmemMa, paCCMOMPEHO CMPyKmMypy,
onpedesieHbl ceolicmeeHHble eli NPU3HaKu u npedcmaesieH nepev4eHb 8bINOIHAEMbIX (OYHKYUL.
Knro4eenle cnoea: nonumuyeckasi cucmema, cmpyKkmypa, 0CHO8Hble Yepmbl, (hyHKYUU.

In the article different scientific approaches concerning notion of political system are studied, the structure is examined, its
peculiar features are defined and enumeration of the performed functions are presented.

Key words: political system, structure, basic feature, functions.

Ha cborogHilwHin aeHb B YKpaiHi BiabyBaTbCs NocTin-
Hi 3MiHW, SIKi NOB'A3YI0TLCSA 3 PO3BUTKOM Ta HanpaBneHICTo
YKpalHCbKOro CyCrinbCTBa i AepXaBu Ha YKpinneHHs AeMo-
KpaTU4HMX, @ TaKkoX NpaBoBMX 3acag pyHKUiOHYBaHHS Mo-
NiTMYHOI cuctemn. Posrnsgaroum il cydacHuid cTaH, nepc-
NeKTMBM No4anbLIOro Po3BUTKY, cnig npuainutn 6esnoce-
pegHo yBary came ocobnmBOCTAM ii BHYTPILLHBOI OpraHi-
3auii, npuTamaHHux Ans Hel BNacTUBOCTSAM B3aeMofil
CTPYKTYPHUX €nemMeHTiB M coboto, 3aBAskM SKMM BOHa
YTBOPIOETLCA. HasiBHICTb MOMITUYHOI CUCTEMU JaE MOXMU-
BiCTb PO3KPUTU LiNiCHICTb, AUHAMI3M i CTPYKTYpY NOMiTUY-
HOrO XWUTTS, XapakTepHUX NOMY O3HaK, SIKi BU3HaYaloTbCs
ponnio i Micuem camoi NoniTMKK y cycninbcTsi. Mo3uTnBHa
opraHisauisi cycninbHOro NoniTUYHOro XUTTS MOB'A3YETLCA
3 NobyJoBOK BMCOKUX MOpPanbHUX SIKOCTEN Ta npugineH-
HAM GinbLUOi yBarM BMXOBAHHIO OYXOBHOI Ta couianbHoi
€OHOCTi Hapogdy, HenTpanisaujii HeraTUBHUX Tedi Ta TeH-
OeHUin B pO3BUTKY CyCNinbCTBA.

BuB4eHHAM Takoi kaTeropii, sk "noniTu4yHa cuctema cy-
cninbcTBa" 3aMMaeTbCcsl CyyacHa nonitonoria i Habupae

obepTiB nornubneHa yBara 3 TOYKM 30py Cy4acHOi Teopii
OepxaBu i npaBa, ane o06'eKTMBHO MOXHa 3a3Ha4uMTu Npo
Te, WO BOHa Mocigae BaroMme Micle cepen 3a3HayeHux
HayKkoBuX gucuunnid. Mopsag 3 umMm il BaxnueicTb Bigobpa-
XAETbCH He TiMbKM Y CYyTO TEOPETUYHOMY 3HaYeHHi, ane i
0co6nMBO 3aBAsAKM BNACTUBOCTI peanisalii Ha npakTuui.

Memoro paHoi cTtaTTi € gocnigXeHHs cyTHOCTI "noni-
TUYHOI CUCTEMM CYCMiNbCTBA", LWMSXOM pPO3KPUTTA i
CTPYKTYpU, NpUTaMaHHMUX I OCHOBHUX PUC Ta YHKLIN.
[nsa pocArHeHHs NocTaBreHoi MeTu, nepLl 3a BCe, HEOO-
XiqHe BMCBITNEHHSI HAyKOBMX MigxoAiB Ans Toro wob Bu-
3HauUTK, WO Cnig po3yMiTU Mig NOMNITUYHOK CUCTEMOIO,
3a3Ha4MTM Npo BracTuBi i O3HaKM Ta HagaTu nepenik
30iNCHIOBaHNX Heto OYHKLIN.

3HauvywWwicTb NONITUYHOI cMcTeMn OBYMOBMEHa BaXxnu-
BiCTIO ii, SIK CyCniflbHO — MOMITUYHOTO (PeHOMEHy, Lo €
CKITaZl0BOK YacTuHOW abo sk Ti Le HasuBalTb nigcucTte-
MOI CYKYMHOI CcycninbHOI cuctemu. Baxnuee micue npu
aHanisi i 3Ha4MMOCTi TakoX Bigirpae Te, ik BU3HA4YaETbLCS
came NoHATTA "MoniTUYHOI cucteMn”, Tak i Te, IK BOHa B3a-
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