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HauionanbHuii yHiBepcuTeT «OnechKa I0puInyHa akaaeMisi»,
IOLEHT Kadeapu rmpasa iHTEJIeKTYaIbHOI BIACHOCTI Ta KOPITOPATUBHOTO TIpaBa,
KaHIUAAT IOPUINYHUX HayK, TOICHT

MATEPIAJIBHO-ITPABOBI CIIOCOBH 3AXUCTY
KOPITOPATUBHUX ITPAB

B Vkpaini ocTtaHHI poKM KOpHOpPAaTUBHI KOH(JIIKTU Ta KOPHOPATUBHI
CMOpHU CTAJIM LEHTPOM YBaru Cy/J0BOi TPAKTUKU Ta MPaBHUKiB-TEOPETUKIB.
HenockoHaicTh MpaBoBOTO PeTyIIOBaHHS KOPITOPAaTUBHUX BiTHOCUH, Bifl-
CYTHICTb aKTHMBHOIO pedopMyBaHHs KOPMOPAaTUBHOIO 3aKOHOIABCTBA,
e(eKTUBHOI JOKTPUHU KOPMOPATUBHOIO TMpaBa Ta HU3bKA SIKiCTb JOKaJb-
HUX aKTiB TOCIOAAPCHKUX TOBAPHMCTBA CTA€E TATPYHTAM UISI HEAPYKHBOTO
MOIJIMHAHHS, CBaBi/UII YMHOBHUKIB Ta MPUNAHSTTS HE3aKOHHUX CYIOBMX
pimieHb. OKpiM 1bOro NpUAHSATTI 3aKoHy YKpainu «[Ipo cynosuii 30ip» Ta
30iJIBIIEHHSI CYIOBOTO 300pY CTAJO IMATPYHTSIM IS 3MEHIIEHHST CIIpaB Y
rocroJapChbKuX CyAax, 10 BUHUKAIOTh 3 MPUBOLY MOPYIIeHb KOPITOPaTUB-
HUX TIpaB.

OpHak, rmpo06jeMa 3aXMCTy KOPIOpaTUBHUX TpaB Ta 30KpeMa CIoco0iB
3aXMCTy 3AIMIIAETHCS aKTyalbHOIO NMBJISTYMCh HA Pi3HY MPaBOBY MPUPOAY
«IIpaBa Ha 4YacTKy» Ta «IIpaBa 3 YacTKW» (KOPIOpaTMBHi MpaBa), HEMOX-
JINBICTIO OTOTOXKHEHHS «BKJIAAy» Ta «4aCTKW», MPOOJIEMHUMHU MATAHHIMU
MOB’SI3aHUM 3 IIPABOM CIIiJILHOI BJIACHOCTI MOIPYK3KSI Ha YACTKY B CTaTyTHO-
MY Kartitaji ToBapuCTBa.

¥ crarrsix 16 LK Ykpainu ta 20 'K Ykpainu Bu3HaueHi CIocoOM 3aXUCTy
KOpIopaTUBHUX IIpaB 0COOMU, SIKi BOHA HAOyBa€ y pasi ii, a caMe BHECEHHSI
BKJIQAy 10 CTaTyTHOTO KarliTajly TOBapUCTBa. 3 MOMEHTY BHECEHHSI BKJIALY,
MpaBa Ha BKJIaJ TPaHC(HOPMYIOThCS Y KOPTIOPATUBHI MpaBa y9acHWKA TOBa-
pUCTBa, SIKi 0OYMOBJIIOIOTHCSI MIOTO YACTKOIO Y CTaTHOMY KalliTajli TOBapu-
CTBa Ta MOTPeOYyI0Th OXOPOHH, a B pa3i MOpYyIlIeHb Ta OCSTaHb BiAMOBIIHOTO
3aXUCTy. ¥ KOHTEKCTi IIbOTO MUTAHHS BapTO 3a3HAYNTH, 110 HE3BAXKAIOYM Ha
HeBUYEPITHUI XapaKTep CIOCO0iB 3aXUCTY He BCi i3 HUX BUKOPUCTOBYIOThHCSI
MpU 3aXMCTi KopriopatuBHUX npas. [1pu bomy, iHIII criocoou 3aXUCTy 3Ha-
XOJSATh CBOE 3aKPillJIEHHS B HU3LIi iHIIIMX 3aKOHOAABYMX aKTiB. Hanpukian,
B 3akoHi Ykpainu «I1po akiioHepHi ToBapucTBa» y cT. 50 nepeadayeHa MOX-
JIMBIiCTh CyJIOBOTO OCKAp>KEHHS PillleHHS 3arajibHUX 300piB, y pa3i, SIKIIO pi-
HIEHHST 200 TTOPSIIOK MOTO MPUITHSATTS TMTOPYIIYIOTh 3aKOHOJABCTBA, YCTAHOB-
Yi JOKyMEHTa Ta IIpaBa Ta OXOPOHbLOBaJIbHI 3aKOHOM iHTEpeCH aKIlioHepa.

IIpu 3axucti KoprmopaTUBHMX IIpaB, SIKi BKJIIOYAlOTh B cebe Maii-
HOBi Ta HEMalHOBiI TIpaBa 3MICT KOXHOTO CIIOCOOY 3axUCTy, TMOPSIOK
oro 3acTocyBaHHSI KOHKPETU3YETbCSI B HOpMax $IK 3arajibHOi YacCTUHU

© birnax O. B., 2014 491



LIMBIJILHOTO 3aKOHOMIABCTBA (B HOPMax 1110 BiTHOCATBCS JO iIHCTUTYTY BJac-
HOCTi, 3000B’513aJIbHOTO TIpaBa), TaK i B HOpMaX TOCIOAAPChKOTO 3aKOHO-
JIaBCTBa (JepkaBHa peecTpallii rocoJapcbKOro TOBapuCTBa, 3MiH 10 ycTa-
HOBYMX JOKYMEHTIB).

OTxe, y TaKOMYy BUITaJKy MOBa iiie BUKJIIOYHO IPO CIIOCOOM 3aXUCTY
KOPIHOPAaTUBHUX TIpaB, SIKi € CKJIaJI0BOI0 KOPIOPAaTUBHUX MPaBOBiIHOCHH,
SIKi MaloTh CBOIO cliellM(}iKy y MOpiBHSIHHI 3 3arajiIbHOLMBLTICTUMHUMU Bill-
HOCUMHAMM, 11e: BUSHAHHSI HEeJICHUMM pillleHb 3arajibHUX 300piB aKkilioHe-
piB (y4acHHUKIiB), TOBAPUCTB, OpPraHiB yIpaBJliHHS, BU3HAHHS HEAiCHUM
CTaTyTy; BHECEHHS 3MiH B YCTAaHOBYi TOKYMEHTH; BHECEHHSI 3MiH O CUCTE-
MM pEECTPY; HaJaHHS iH(opMallii 11010 MisITbHOCTI TOBAPUCTBA; CTITHEHHS
NUBiNEHIB; CTATHEHHSI BAPTOCTi YaCTMHU MaliHa TOBapUCTBa, POMOPLIiiHO
YacCTLi yJYaCHMKA B CTaTyTHOMY (hOHAi TOBapucCTBa; 3000B’s13aHHSI TOBApU-
CTBa 10 JAep>XKaBHOI peecTpallii 3MiH B YCTAHOBUYMX IOKyMEHTaX TOBapUCTBa
y 3B’SI3KY 3i 3MiHOIO y CKJIalli yYYaCHUKiB TOBapUCTBa; BU3HAUEHHSI MOPSII-
Ky i cnoco0y 00UMCIeHHsI BAPTOCTi YAaCTMUHU MaliHa TOBapUCTBA Ta YACTUHU
MpUOYTKY, SIKY Ma€ MpaBO OTPUMATH YYaCHUK TPU BUXOMAi (BUKIIIOUEHHI) 3
TOB (T/1B); Bu3HauUeHHS MTOPSIKY i CTPOKiB BUILIATY YACTUHU MaliHa TOBa-
pUCTBa Ta YaCTUHU MPUOYTKY, SIKY Ma€ MPaBO OTPUMATU YUYACHUK MPU BUXOi
(BuximoueHHi) 3 TOB (TJIB); nepeBeneHHs Ha ydacHUKa MpaB Ta 000B’A3KiB
MOKYTIISl YaCTKW Y CTaTYyTHOMY KaIliTajli; BU3HAHHs HEeAiHCHUMMU MTPaBOYM-
HiB, BUTpEOYBaHHSI aKllii 3 4y>KOro HE3aKOHHOTO BOJIOAIHHS i T. 1.

JlaHuii TIepestiK Croco0iB 3aXUCTY MICTUTB SIK 3arajbHi CITOCOOM (Hampu-
KJ1aJl BUBHAHHS HEAiICHUMU TPaBOYMHIB), TaK i CIleliaabHi CITOCOOM 3aXUC-
Ty (HaIpuKIIaa MPUMYCOBE BUKJIIOUEHHS 3i CKJIally y4aCHUKIB, BUTpeOyBaH-
HS aK1liil 3 HE3aKOHHOTO BOJIOJIIHHS ), sIKi ependayeHi B OKpeMUX MPaBOBUX
HOpMax Ta BimoOpaxaloThb crieliudiky KoprnopaTUBHUX MPaB, 1110 6€3yMOBHO
MOB’sI3aHi 3 TPaBOM Ha YaCTKY, Mi>K TUM MalOTh Pi3Hi 00’ €KTH Ta pealli3yloTh-
Cs1 B pi3HUX MPaBOBiTHOCUHAX.

Ha monin crioco6iB 3axucTy KOpIIOpaTUBHUX MpaB Ha 3arajbHi Ta CIie-
LliaJbHi, HE PO3KPUBAIOYM OCOOJIMBOCTEN TaKOTO MOy, pOOMB aKIEHT
Crepanuyk M. O. po3migaaloud OKpemi NMUTAHHS 3IiMCHEHHS 1 3aXUCTy
Ccy0’€KTUBHUX LUBIIBHUX IPaB y KOPIOPATUBHUX IpaBOBigHOCHMHAX. Mix
TUM, CIelliajibHi CIIOCOOM 3aXUCTy KOPHOPAaTUBHUX IIPaB € CaMOCTiiTHOIO
IPYyMoIO0 CIOCOO0IB 3aXUCTY, 1€ MaTepiaJibHO-TIPaBOBi 3aCO0M BUKJIIOYHO KOP-
MOpaTUBHUX MpaB, crelurdika IKUX BU3HAYAETHCS HAJIEXHICTIO KOpIopa-
TUBHMX NIPaB YYaCHUKY (aKIiIOHEPY) TOCIIOAAPCHKOIO TOBAPUCTBA, OOYMOB-
JIEHICTIO YaCTKOIO y CTaTyTHOMY (CKJIaIeHOMY) KariTali, sIKi peaii3ytoTbcs B
KOpPITIOpaTUBHUX BigHOCHHaX. [1pu 1iboMy, B 3aJIeXKHOCTI Bil BUIY IOpYIIe-
HOTO KOPMOPAaTUBHOIO TpaBa 3aJIeXKUTh BUOIp ONTUMATIBLHOIO CIIOCOOY 3a-
XUCTY KOPMOPATUBHOIO TMpaBa, 1110 il MPOMOHYETHCS BiIHECTH 10 KPUTEPIiiB
Kiacuikanii KopropaTMBHUX CITIOCOOIB 3aXKCTY.
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TakuM ymHOM, TIi7 CIIOCOOOM 3aXUCTy KOPHOPATUBHUX IIPAB CJIiJ poO3y-
MiTH MaTepiaJbHO-TIPaBOBi 3aX0A1 IMIPUMYCOBOTO XapaKTepy, 3a JOIIOMOTOI0
SIKMX BimOyBa€ThbCsl BiZHOBJIIEHHSI (BU3HAHHS) IMOPYLIEHUX (OCIPIOBAHMX)
KOPNOPAaTUBHMX TPaB, sIKi 3a7eXarh Bill BUIY MOPYIIEHOTO KOPIOPATUBHO-
ro mpasa. Y 3B’S3KY 3 UMM, IIPOTTIOHYETHLCS CITOCOOM 3aXUCTY KOPIIOPATUBHUX
MpaB KJacubiKyBaTh 32 HACTYITHUKU KPUTEPiSIMU: — 3aJI€3KHO BiJl TOPYILIEH-
Hs1 KOPNOPATUBHMX TPaB, 1110 BKIIOYAIOTh MPaBOMOYHICTh yYaCHUKA (aKIli-
OHepa) Ha 6e3IocepeHIO yuyacTh Y TOBAPUCTBI; — 3aJIeXKHO BiJl MOPYIIEHHS
KOPNOPAaTUBHMX MPaB, 10 BKIIOYAIOTh TPABOMOYHICTh YUacHUKa (aKilioHe-
pa) Ha OMoCepeaKOBaHY y4acTb Y TOBAPUCTBi; — 3aJIeXKHO BiJi MOPYILIEHHS
KOPITOPAaTUBHUX IPaB, 1110 TOB’sI3aHi 3 MPUAOAHHSIM Ta BiTUy>KEeHHIM 4aCTOK
(akuiil); — 3aJIeXXHO BiJ MOPYILIEHHS KOPIOPaTUBHUX IIpaB, 110 ITOB’sA3aHi
3 HEMpPaBOMiIpHUM MPUIIMHEHHS y4yacTi B ToBapucTBi. [lopsn 3 uumMm, crifg
3BEPHYTU yBary Ha IoOTpeOy MOCHTiIKEeHHS KOPIOPAaTUBHOIO KOHTPOJIIO SIK
Ccrnoco0y 3axycTy KOPIOpaTMBHUX MpaB, Tak SIK TaKi CIIOCOOM 3aXUCTy SIK
PECTUTYLisl, BIHAMKAILLiSl TA BUBHAHHSI ITpaBa He B 3MO3i aleKBaTHO 3aXUCTU-
TU KOPIOpaTHBHI MTpaBa BJaCHUKA aKlliid, Ki Oy/Ju BTpauyeHi HUM 3a iHIINUX
MifCTaB HixX HeOiMCHUIA TPaBOYMH.

BpaxoByiouu, 1110 Ha CbOTO/IHi BiICYTHSI €AMHA CUCTEMa KOPIIOPATUBHUX
CITOCO0IB 3aXMCTY, 3aJIUIIAETHLCS He BUSIBJICHOIO cIlelr(ika TaK1ux Kopropa-
TUBHUX CIIOCOOIB 3aXMCTy Ta iX Kiacudikallis, norpeda y momaabIiux Ha-
YKOBUX PO3pO0OK KOPIHOPATUBHUX CHOCOOIB 3aXUCTy CTaHE OAHUM i3 PyH-
JAMEHTIB ISl TIOKTPUHY KOPIIOPATUBHOTO MpaBa.

CHMOHAH I0. I0.

HautionanbHuii yHiBepcuteT «OnechbKa I0puInIHa akaaeMisi»,
TTOTICHT Kadepy MpaBa iHTeIEKTYaTbHOI BIIACHOCTI Ta KOPITOPATUBHOTO TTPaBa,
KaHAMAAT IPUINYHUX HAYK, TOLEHT

YIOCKOHAJIEHHS ITPABOBOI OXOPOHU
KOMIT'IOTEPHUX ITPOI'PAM I BA3 JTAHUX

IIpoGnemu 3axucCTy TpaB iHTEJIEKTYaJIbHOI BJIACHOCTI B yMOBaX BUHUK-
HEHHS IJIo0abHOI iHopMalliitHOT iHPpaCTPYKTYpHu MPUBEPTAIOTH BCE Oiib-
11Ie yBaru 3 00Ky MpaliBHUKIB pi3HUX KpaiH, TOMY 1110 B Pi3HUX KpaiHax KJIIo-
YOBi MOHSTTSI aBTOPCHKOTO TIpaBa, TakKi sIK IMpaBo Ha BiITBOPEHHS, MyOIiuHe
BUKOHAHHSI, MyOJIiuHe CIOBIllleHHS, MyOJIiYHUI MoKa3, pO3MOBCIOIKEHHS,
BUKOPMCTAHHS LIUTAT, BiATBOPEHHS TOBapy B OCOOMCTUX LIJISIX, BiITBOPEH-
HsI TIpPUMIpHUKIB TBOPY JUISI HABYAHHSI, BiITBOPEHHSI TBOPiB OibiioTeKaMu
Ta apXiBaMM iHTEPIIPETYIOThCS MO-Pi3HOMY, a JJIsI MEpPEXKeHUX TeXHOJIOTil
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