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Cmammas npucesuena 3acHOBHUKY COYioAO-
2iuH020 Hanpamy 8 wpucnpydenyii €ezeny
Epaixy (1862-1922). Poszaadatomoca
deski acnexmu cnadwunu €szena Epaixa,
30Kpema aHaAi3yomucs memodoro2iuni nio-
cmasu 11020 n02A90i8, coyioroziute po3ymin-
s npasa, depycasu ma cycnirvcmea. Epaix
007pyHMO8YE C8010 JymKy npo me, ujo cyou
i 30xpema cyddi KOpuUCmymocs npu npuii-
HAMMI pitensb He MirbKU NOSUMUBHUM
npasom, a ii racrum poscydom. ITpu yvomy
YACMO 6MPA1AEMbCS 36 5130K 3 CYCNiAb-
CIMBOM, 8 SKOMY HACHPABOi i HAPOOHCYEMbCS
npaso.

Karouosi caoBa: €szen Epaix, coyiorozis
npaea, suse npaso, cydos, npasocydos.

Cmamos noceauyena ocHosameAto Coyuo-
A02UMECK020 HANPABAEHUS 8 I0PUCHDY-
denyuu Eszenuro Dpauxy (1862-1922).
Paccmampusaromcs Hekomopbie acnexmol
nacredus Eezenus Dpauxa, 6 uacmuocmu
AHAAUSUPYIOMCS MeMO0J0L02UHECKUE OCHO-
8anuUs €20 83245008, COYUOAOUHECKOE NO-
HuManue npasa, 20cydapcmea u obugecmaa.
OpAux 060cHosbI8aEM CBOE MHEHUE O MOM,
4mo cydbl U 6 HacmHOCMU CyOblU NOALIYIOM-
€S NPU NPUHAMUL Petuenutl He MOAbKO 1o-
SUMUBHBLM NPABOM, HO U COOCMBEHHbLM YC-
mompenuem. [Tpu smom wacmo mepsemcs
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C8313b C 00U4eCNBOM, 6 KOMOPOM HA CAMOM
dese u 3apoxcdaemcs npaso.

KaroueBbie caoBa: Eszenuii Ipiux,
COYUOAO2US NPABA, HUBOE NPABO, CYObs,
npasocydue.

The article is dedicated to Eugen Ehrlich
(1862-1922), the founder of the sociological
theory in jurisprudence. The article reviews
some aspects of the scientific legacy of Eu-
gen Ehrlich it outlines the methodological
foundations of his views, sociological under-
standing of law, state and society. Ehrlich
substantiates his opinion that courts and
judges in particular in their decision-making
use not only the positive law but also their
own discretion. What ensues is a lose of con-
nection between with society that actually is
the source of law.

Keywords: Eugen Ehrlich, sociological
theory in jurisprudence, living law, judge,
justice.

YAB-SIKI AOCAIAKEHHSI, MTOB’si3aHi

i3 3acTOCyBaHHSAM IIpaBa sIK CO-

LIIaAbHOTO peryAsITOpa CYCIHiAb-

HUX BIiAHOCUH, HEOAMIHHO TIIO-
POAKYIOTh MMUTAHHS PO Te, sIKi came dax-
TUYHI IHCTUTYTU B CBOEMY iCTOPUYHOMY
PO3BUTKY CHpPMIIOTb BUHMKHEHHIO IIpa-
BOBIAHOCUH, i 3aBASKM YOMY BipAHOCHHU
3 CYCHIABHUX IIepeTBOPIOIOTbCA Ha IIpa-
BOBi. fIKMM YMHOM BpEryAlOBaTU BiAHOCU-
HU, SIKi BXXe IIOTPEOYIOTh CYAOBOTO 3aXUCTY,
OAHAK He 3HANIIAM CBOTO BipOOpakeHHs
B 3aKOHOAABCTBi?

HamaraHHs AOCAIAUTM LIi MUTAHHA Y BiA-
pUBI BipA aHaAisy CyCHiAbHMX HpOLECiB,
6e3 3’siCyBaHHS COL[iaAbHOI TIPUMPOAM IIpa-
Ba IIpMpeyYeHi Ha HeBAAYY, OCKIAbKM IIPaBO
He BAACTbCS 3BECTU AMIIE AO JIOTO COLaAb-
HOT0, ICUXOAOTIYHOTO, HOPMAaTUBHOTO UM iH-
ILIIOTO 3MICTY.

Hapasi BXXe He HeMae CyMHIBiB y TOMYy,
IO TPaAULiliHe PO3YMiHHA IpaBa ycCiX 110ro

MPOSIBIB HE OXOIIAIOE, a JOTO AOCAIAXKEH-
Hi Ta 3aCTOCYBaHH#A, KpiM 3acTOCYBaH-
HA METOAOAOTII CyTO MpPaBOBUX, HOPUAUY-
HUX AUCLUIIAIH, BUMMArae 3acTOCYBaHH:A
HayKOBOTO IHCTPYMEHTApIIO iHIIMX raAysein
3HaHb — COL[iOAOTII, rmcuxoaorii i T. A. Coljio-
AOTIYHMI TIAXiA B PO3YMiHHI IIpaBa y Hall
4yac CIPOMITcs CTaTu OAHMM i3 TOAOBHMX Ha-
IPSMIB, a TPOOAEMATHKA TAaKOTO IAXOAY, 3y-
MOBAeHa ipessmu €reHa Epaixa, npusepTae
BCe OiABILIY yBary siK BITUM3HSIHMX, TaK i 3a-
PYODKHUX AOCAIAHUKIB. 30Kpema, pi3HOMa-
HITHI MMTaHHS, TIOPYLIEHi B 10r0 MpaLsX, AO-
caipxyBaauce M. B. Autonosum, B. I1. Map-
gyykom, B. C. birynowm, P. ITaynpom, M. Pe6in-
Aepom, P. Korepearom Ta iH.

Pasom 3 TuM 1ie Ha mo4aTKy XX CTOAITTS
[IpaBo 5K HayKa Ipo OOOB’SI3KOBE He 3aBX-
AV CIIpUIIMaAo coujiaabHe OYTTs, (axkTudHi
BiAHOCUHU, SIK BU3HAYAAbHUI €A€MEHT CBO-
ro popMyBaHHs. 3aKAUKK PO HEOOXIAHICTD
AOCAIAKEHHSI TIpaBa B po3pisi 1oro ¢ax-
TUYHOCTI OOMEXYBAAMCh AMILIE KOHCTATALli-
€10 paKTy HEpO3PMBHOCTI MpaBa i CYCIIiAb-
CTBa, 33aAMIIAIOYMCH OKPEMMMM HecucTeMa-
TU30BaHVMU CIIPOOAMy 3aCTOCYBaTU COLO-
AOTIYHI pO3pOOKM AO IpaBa Ta PO3TASHYTU
JI0TO 3 TOYKM 30PY POAi B CYCHIABHOMY Me-
XaHi3Mi.

ITpoaHaaizyBaTy NpaBo sK 3 MO3MULIil1 HOp-
MaTMBHOI 3HAYyLIOCTi, TaK i 3 TOYKU 30py
M1OTo All, CTBOPUTM HAyKOBO-METOAOAOTIU-
Hy 0a3y mip couioaoriuHmi1 miaxip Ao mpa-
Ba i MM caMMM 3aIllOYaTKyBaTM HOBY Hay-
KY — COLIOAOTriI0 IIpaBa — BAAAOCS BUAQTHO-
My YKPaiHCbKOMY Ta aBCTPilICbKOMY IPaBO-
3HaBL0 €Breny Epaixy. 1913 pik, koan y Bia-
Hi OyAo ony6AikoBaHo 1ioro mpauo «OcHOBU
CoLioAOTii IpaBa», BBA)KAETHCSI AATOI0 Ha-
POAYKeHH:I conioAorii mpaga [8, ¢. 150].

Ynepiie iHTeAEKTYaAbHO-BOAbOBHUII 3MIiCT
MIPaBO3aCTOCOBYOI AISIABPHOCTI CTaB  CIle-
LiaAPHMM TIPEAMETOM AOCAipXKeHHs. €. Ep-
AIXy BAAAOCH OOI'PYHTYBaTU HEAOCKOHAAICTD
Teopil MpaB03aCcTOCYBaHHs, KA BiACTOIOBa-
A 3Ha4YeHHs B pOOOTi CYAAl BUKAIOUHO IU-
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CaHOTo IpaBa. BiH 3BepHYB yBary Ha Bax-
AVBICTD, TOpsiA 3 OQILifHUMM IIpaBOM, iH-
KX, [T03aMPABOBUX KpUTEPiiB. AOU MoBHic-
TIO PO3KPUTHM 3MICT IpaBa, IpaBoBa Hayka
noBrHHA OyTH couioaoriuHow. «LleHTp Baru
npasa, — muuie €. Epaix y mepeaMoBi A0 cBO-
€l npaui «OCHOBU coLioAOrii mpaBa», — Ae-
JKUTb HE B 3aKOHOAABCTBI, HE B IOPUCIIPYAEH-
Liil i He B IpaBO3aCTOCYBaHHi, @ B CaMOMY CY-
CITIABCTBI» [11, c. 64].

Ha 1toro nepexkoHaHHsI, AepkaBa — 1ie op-
raH CIPUSAHHS CYCIIABCTBY, BOHa 30Kpe-
Ma CIIpUSI€ 3AIICHEHHIO 3aCHOBAHOTO B HbO-
My npaBa. Lle posyMiHHA Bipa3epKaAloe po-
3YMIHHS pOAl Aep>KaBHOIO TIpaBa i AepKaBu
Epaixom. Ha nepiie micuie B cucteMi «pep-
)KaBa-CyCHiAbCTBO» EpPAiX CTaBUTb CyCHiAb-
CTBO [4, c. 108].

Came 1eil eaeMeHT coljioAorii IpaBa
€. Epaixa 3Myliye 10pUcTa BAQBaTUCA AO CO-
L[iOAOTIYHOTO aHAAi3Y.

Konuenuis €. Epaixa 6a3syerbcs Ha mepe-
KOHaHHi, 1[0 PaBO 3HAXOAUTBLCA He B 3aKO-
HOAQBCTBI, He B IOPUCIIPYAEHLIi, HE B CyAO-
YMHCTBI, @ B CAMOMY CyCHiAbCTBI. [IpaBo pos-
KPUBAETHCS B TIOABITHOMY TIOPSIAKY. B opAHO-
MYy MICTATbCSI HOPMM, SIKi 3aAisHi Npu BU-
pillleHH] CIOpiB, B iHIIOMY MOPSIAKY 3HaXo-
ASITbCSL HOPMU, 3@ SIKUMU 3AI/ICHIOETBCS T10-
BCSIKAEHHA AIOACHKA AiSIABHICTb.

ITpaBo 3HAaXOAUTBCS B CYCIIABCTBI, MpO-
AYKY€ETbCS CYCIIABCTBOM i He iCHye OKpeMo
Bip ¢akTiB couiaapHOro kutTs. Take wiAic-
He 0OayeHHs IMpaBa A€XUTb B OCHOBIi coLiio-
Aorii €. Epaixa i IpUBOAUTD OO A0 AYMKI
1po GaKTUYHy BIACYTHICTb MEX MiX HOpU-
AUMHOIO AIMCHICTIO i COLIIaABHOK CUAOKO
HOPM Ta IpaBUA. Byab-sIKa coliaabHa HOp-
Ma OyAa MHPUMYCOBOW, OCKIABKM iHAMBIA
He MO)e OyTY i30AbOBaHMUM BiA iHIINMX.

Hespakatouy Ha 3HaueHHA BUCYHYTUX
iA€l AASL PO3BUTKY COLIIOAOTII mpaBa i mpa-
BOBOI HayKl, B YKpaiHi HayKoBa CIIaAlI/HA
€. Epaixa 3aAMIIA€TbCA MAAOBIAOMOIO HIK-
poxKoMy 3araAy. Yepes NaHyBaHHSA B PaAsH-
CBbKill Haylli icTOpil MpaBOBUX BYEHb «KAACO-

BOTO» ITIAXOAY COLIIOAOTIUHMI MIAXIA AO TIpa-
Ba OLIiHIOBaBCsI KpUTUYHO [9, ¢. 139], sik «Oyp-
XyasHa AXKeHayKa». Voo BUEHHIO MpUTIICY-
BAaAOCS IIparHeHHs 3aBYaAlOBAaTU eKCIIAyaTa-
TOPCBHKY CYTb OYP)KyasHOI AEPXKaBU i «AYX
KaIiTaAiCTUMHOTO  NPABONOPAAKY», IpHU-
MEHIINTY POAb AepXKaBM i IMCaHOro IpaBa
(8, c. 150].

Aae 11 poci KoHLennito €prena Epaixa 3a-
3BMYall IIOMUAKOBO BB)KAIOTb QHTUIIOAOM
odiuiiiHOro mpaBa, HaMaraHHSIM TeOpeTUY-
HO OOIDYHTYBaTU BIACTODOHEHHS Aep)Ka-
BU Bip CTBOpeHHs npasa [3, ¢. 152]. IOpuctu
3BUKAM BB)XaTU IPAaBOM AMIIE Te, LIO IO-
XOAUTD Bip Aep>KaBU, CKPillAe€He CHAOIO Aep-
JKaBHOT'O IIPUMYCY, BCe X iHIIe — lie 3BuYal,
MOpaAb 4 iHiui oai6Hi HacTaHoBU. A Epaix
noOyAyBaB CBOIO KOHLIEMLII0 Ha METOAOAO-
riYHOMY ITAIOPAAi3Mi, KU IIOEAHAB METOAU
Pi3HMX HayKOBUX AMCLIMIIAIH, B T. 4. COLIIOAO-
riroo Ta ncuxoaorio [2, ¢. 134].

Ha itoro nmepekoHaHH:I, Take OayeHHs TIpa-
Ba 3AaTHe BUIIPABUTU CUTYaLil0, KOAU «IO-
AOBHVIM 3aBAQHHSM CYAOUYMHCTBA BBa)KAIOTh
BUPILLIEHHs IHAUBIAYaAbBHOIO Ka3ycCy 3 IOAO-
JKEHb 3aKOHIB Ta cTaryTiB» [13, c. 134].

Haromicte €. EpaAix AOBOAUTB, IO OK-
piMm dopmaabHO Aitoyoro mpama, icHye He-
3aA€KHUI Bip HBOTO COLIAABHMI IOPSAOK,
SIKUI YTBOPIOETHCS CIIOHTAHHO, 3aCHOBAHUI
Ha B3aEMHOMY Y3TOAKeHHI iHAMBIAYaABHOTO
Ta KOAeKTUBHOIo. ByHMKaloui B CyCIiABCTBI
KOH(QAIKTY DPO3B’SI3yI0TbCS, 3 JOTO IIOTASI-
Ay, HE TaK 3 AONOMOIOI0 a0CTPaKTHMX Ipa-
BOBUX HOPM, $IK 3 ypaXyBaHHIM KOHKPeTHUX
00CTaBMH CaMMMU JIOT0 y4aCHMKaMMU Ha OC-
HOBI IPMHLUITY CIIPAaBEAAUBOCTI.

V 11010 coLioAOTil TpaBa KAIOUOBUM € IIO-
HATTSA <«OKUBOTO IIpaBa» — IIpaBa B Ali, B pe-
AAbHOMY JKUTTi. €pAIX He HaMoAATa€ Ha Mpo-
TUAEXKHOCTI OQILIHOrO Ta COLIIAABHOIO
IpaBa 1 He BUKAIOYAE MOXKAUBICTb Aep’KaB-
HOTO IpaBa HabyTu COL{iaAbHOI CUAY, CTATU
PEaAbHUM 3aKAMKOM AO Al — «KMBMM IIpa-
BOM». BiH roBopuTb Ipo iCHYBaHHS IOpPY4
i3 mpaBoM, sIKe B)K€ 3HAMIIAO CBOE Oilliit-
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He BiAOOpaKeHHS B MMCAHOMY 3aKOHI, Ipa-
Ba «KMBOI'O», sIKE X0 i He 3aKpilA€HO B 0di-
LIIITHIN HOpMI, aAe Al€ TOPSA 3 HUM M TaKOX
€ PeryAsiTopoM CYCHiAbHMX BIAHOCHUH. 3are-
pEUYEeHHs] MOHOIIOABHOTO CTAHOBMILA Aep-
JKaBU SIK €AVIHOTO NPaBOTBOPL 1€ He CBiA-
YUTDb MPO MPUMEHIIEHHS 1i POAi Y TBOPEHHI,
opopMAeHHI Ta 3aCTOCYBaHHi IIpaBa.

«XuBe mpaBo» HEOOXIAHO pO3yMiTH
B TPbOX acCHeKTaX IMPaBOBOrO KUTTS: Iep-
Ml — 1l CTBOPEHHS i 3aCTOCYBaHHS IIpa-
Ba I0PUCTaMU, APYTUIT — Lie TIPaBMAA Ta 3BU-
yai, AKi BMU3HAIOTbCS AEP’KaBOKO SIK IIPABO-
Bi i TpeTiln — lLie mpaBMAa Ta 3BMYAI, SIKi Aep-
’KaBa He Bu3Hae. CycIiAbHe )XUTTS He MATIO-
PSIAKOBaHe BUKAIOYHO HOpMaM odiLiiiHOro
mpaBa, GpakTM4Hi NMpaBOBi BIAHOCUHU IEpe-
AYIOTb AISIABHOCTI 3aKOHOAQBLIS 110 (pikcauii
HOPMM IIpaBa.

CTBOpeHHsI Ta 3aCTOCYBaHHS IpaBa Oara-
TO B YOMY OOYMOBAIOIOTHCSI 11 I03aIPaBOBU-
Mu akTopaMu TaKuMMMU, SIK peAiriiiHa mpu-
HAAEXHICTDb, COLIlaAbHE IIOXOAKEHHs, 3BU-
yai, colliaAbHe CepeAOBHIle B HIVIPOKOMY pO-
3yminHi. Tomy €. Epaix i1 3aKAuKae 10pucTiB
AOCAipAXKYBaTH ix. B 1jboMy acrmexkTi Mu OT-
PUMYEMO TIPMKAAAHE 3HAYEeHHS BUCYHYTUX
HUM TOAOKEHb AASI BUPIllIEHHsI aKTyaAbHUX
poOAEM IIPABOCYAASL

CboropHi Bucynyra €. Epaixom Teopis
IpaBa MOXe CTaTU AXXEepeAOM HOBOIO IIO-
TAsIAY Ha HOpMY IIpaBa fK Ha (aKT, ToOTOo mo-
TASIAY 3 HaTOAOCOM Ha ii TOXOA>KEeHHI, CIIpaB-
XKHIX IpUYMHAX BMHUKHEHHSA Ta e]eKTuB-
HOCTi, 0e3 mocuAaHb Ha Ii [pPaKTUYHE 3a-
CTOCYBaHH;I Ta TAYMaueHHs [6, ¢. 163].

3aaTHicTb KoHUenwii €. Epaixa cpustu
NAlopaaisauii i KoHKpeTusauil IpaBopo3sy-
MiHHS 11 0OOYMOBAIOE iCHYIOUYy Ha CbOTOAHI
oTpedy AOCAIAXKeHD JI0r0 TBOPIB B KOHTEK-
CTi MOXXAMBOCTI IX BMKOPUCTaHHS IIpHU IO-
AQABILIOMY 3alPOBAA’KeHHI CyAOBO-IIPaBO-
BOI pedopmut.

[ToyacTy MM MO>KHA MTOSICHUTH MiABUIIe-
HMI iHTepec A0 JOTO iAel, KU HUHI CIOo-
cTepiraeTbcs B YKpaiHi. YcIix NMpaBoBoi pe-

¢dbopmu barato B 4OMy 3aA€XUTb i Bip 3acTo-
CYBaHHSI HOBUX METOAOAOTIYHMX ITIAXOAIB
B PO3yMiHHI CyTi IIpaBa, I0r0 POAi Ta 3acTo-
CyBaHHA.

Tak, €. Epaix BupiAsie Taki Tpy iCTOTHI YMH-
HVIKM BIIAVBY Ha IIPUMHATTS CYAOBUX pillleHb
Ta 3AiMICHeHHS npaBocypad. Ilepmmin — ue
LIiHHICHI CypAKeHHS Y CYAOBill iHTepIpeTalil.
BiH Bka3ye Ha HasIBHICTb HOPMAaTMBHOIO IIPU-
IYILEHHST TIPO HEOOXIAHICTD «IIPaBUABHOTO»
pilteHHs. BusHaHHA LbOTO acIeKTy IpaBa
AA€ MOXXAMBICTb PO3YMIHHA CYAASIMU BIiACYT-
HOCTI B 4aci i1 MPOCTOPi aOCOAIOTHUX MPaABO-
BMX HOpM. Apyruit GpaxkTop — 1ie Te, 10 CIripa-
Ba [TOBMHHA PO3TASIAATUCH, 3 OTASIAY Ha 1I ic-
TOPUYHO-COLIAABHUIT KOHTEKCT. AAS CyAAi
00CTaBMHYU KOXXHOI cmpaBu — Lie «Koedilli-
€HTU COL[iaABHMX TEHAEHLIi», 1 BiH Mae Opa-
TU AO YBary, IpMHAaMHi YaCTKOBO, AOMIHYIO-
yi Ha Yac BUPIIIEHHS] TEHAEHLII Y COILliaAbHi
ymosu. I'Ipu ubomy €. Epaix 4iTKo Bip3HauuB,
110 BIABHUII PO3CYA CYAAl TOBMHEH MOMIMPIO-
BaTUCh AMIIEe HA Ti iHTepecH, sKi He Bpery-
ADbOBaHi B IPaBOBMX IIPUINCAX I1O BIAHOIIEH-
HIO AO iHIIMX iHTepeciB. «CypoBe... BpiBHO-
Ba)XKEHHs IHTepeCiB MAOPSIAKOBAHO IOPSIA-
Ky [paBOBMX Ipunucis» [3, c. 170].

Cnypaoyych Ha IPUHLMIIM IIpaBa, CBOL
ITIOBHOBA)KEHHS 1 MO>XKAMBOCTI, CYAAsI BIIPaBi
CTBOPUTU «HOPMY-DillleHHsI» — abCTpaKkTHe
[IPaBMAO, SIKMUM BUPILIYE MUTAHHS PO IIpa-
Ba Ta 00OOB’A3KM Y4YaCHMKIB KOHKPETHOI Cy-
AOBOI cymepeuku. AAe SKIO Taka HOpMa-pi-
ILIIEHHs CyIlepeuuT!IMe HOpMi IpaBa, 3adik-
COBaHill B 3aKOHi, TO BOHa OyAae He3aKOH-
HO10. CyAAsI B CBOEMY pillleHH] MOYKe BUSIBU-
TY COLIiaABHO 3HAYyLIMil iHTepec, chopmyBa-
TU TE€HAEHLII0 PO3BUTKY YsIBA€Hb IIPO CIIpa-
BeAAMBICTD. VIOTO pillleHHs 3aAMIINTHCS iHi-
LiaTUBOIO IOPUCTA, IKa AASI TOTO, a0y CTaTh
IIpaBOM, TIOBMHHA OTPMMATU 3aKPillA€HH:A
B IIPABOIIOPSAKY.

CyAAIBCbKe 3HAXOAKEHHSI IpaBa Mae OyTu
3aCHOBaHO Ha palliOHAABHOMY, 00’€KTHBHO-
MY HayKOBOMY METOAIl, SIKUIT O AO3BOAMB
AOCTEMEHHO BCTaHOBUTU BUXIAHI COLIiaAbHI
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iHTepecy, 3axuiieHi 3aKOHOAABLIeM. B Libomy
MAQHI COL[iOAOTISI TpaBa AO3BOASIE TIOAOAR-
TU YCTQHOBKU AIOACBKOTO MMCAEHHS, uepe3
SIKi MU TIOMUAKOBO «PO3TASIAAEMO SIK O0'€K-
TUBHO IIPaBUAbHE Te, 1[0 BBAXKAEMO AOL[iAb-
Hum» [1, c. 81].

Ao cyaAsl TIpUXOAUTD AO BUMCHOB-
Ky, IO iHTepec 3aXMlleHU HOPMOIO IIpa-
Ba, BiH 3aCTOCOBYE€ L0 CTATTIO. K0 X 3a-
XUCT iHTepecy BiACYTHII1, TO ab0 3aKOH 3axu-
1I1a€ IPOTUAEXKHUI IHTepec, i TOAL CYAASI Ma€
BIAMOBUTU B CYAOBOMY 3aXMCTi, ab0 X Hi
OCIIOPIOBaHMII, Hi TIPOTMAEXHMII iHTepec
He BiAOOpa’keHi B 3aKOHOAABCTBi. B Takomy
BUITAAKY CYAAS TIOBMHEH 00paTy 3 KOH(DAIK-
TYIOUMX iHTepecCiB TOM, AKUI MAAATAE 3aX1C-
Ty 3 TOYKU 30pY CIPaBEAAUBOCTI, Ky MOX-
Ha BUTAYMA4uUTU 3 HasBHUX TEKCTiB 3aKOHiB
SIK HaMip 3aKoHOAaBLsA. CyAAs He BITpaBi Bia-
MOBUTU B 3aXUCTi 4epe3 BiACYTHICTb IIpaBo-
BOI HOpMMU, aAe /1 He MOBMHEH BUPIllyBaTu
CIpaBy Ha CBill po3cya. €. Epaix mpormonye
CYAAl BpIBHOBXXMTH iHTepecy, He 30aaaHCO-
BaHi 3aKOHOAABLIEM, aA€ TiMOTETUYHO B3ATi
HIUM AO yBaru.

Ao cyaAsi, BUPILIYIOUM CIIPaBy, IpUiise
AO BYICHOBKY, 11]0 3aKOHOAQBELIb MaB 32 METYy
3aXMCT IIEBHOTO iHTepecy, ase IpU LIbOMY
CTATTIO 3aKOHY CPOPMOBAHO HEBAAAO, pop-
MaAbHO BUKAIOUEHO 3 cdepy OXOIAEHUX
MPaBOBMM IIPUIIMCOM, BiH Mae BUIITU 3a 00-
MeJKeHi paMKU 3aKOHY i HapaTU 3aXUCT TOMY
iHTepecy, sIKMI1 MaB HaMip 3aXMCTUTU 3aKO-
HOAABellb. B 1IbOMY 11 TTOASITA€ CYTb «XKUBO-
ro IIpaBa».

Ha mepexonanust €. Epaixa, couioaoriu-
HUII aHAAI3 ITpaBa CIIPOMO>XHUIT HAAQTHU CYA-
ASM, 3aKOHOAQBLSIM i BCiM, XTO BUKOPUCTO-
BY€E TPaBO, HAYKOBO-O0IPYHTOBaHMUI iHCTPY-
MEHTAapil, 1[0 AO3BOAUTH IPABUABHO BUSIBU-
T TIOTpebyrounit 3axucty inrepec. Tomy co-
LioAoris mpasa 1 HaOyAaa CTaTyCy HayKoOBOI
AVICLIUTIAIHM, OCKIABKM ITOKAMKaHa AOIIOMOT-
TU CYAASIM 3aCTOCOBYBATHU IIPaBoO, i sIK HACAI-
AOK — BipHO BUPIIUTY CIip. AASI AOCATHEH-
HA LbOTo 3aBAAHHA €. EpAix nparnys noea-

HaTU CYAAIBCBKY TNPAKTUKY 3 COLIAAbHOIO
AlricHicTiO [12, €. 11].

[To3uTHBHI 3aKOHM CTapilOTh i HE 3aBXAU
CBO€YACHO OHOBAIOIOTbCA. [IpaBoCBipOMICTD
A€ MOXXAMBICTD Cy0'eKTy mpaBa OiAbLI AU-
HAMIYHO pearyBaT Ha CYCIIABHI moTpedu
Ta iHTepecy, HIX 1le pOOKUTH 3aKOHOAABELb
[7,c. 183].

HeoOxipHICTb 3aCTOCYBaHHSI COL[IOAOTIY-
HOTO MIAXOAY BMKAMKAHa THUM, IO 3aKOHO-
AABCTBO He B 3MO3i B KO’KeH KOHKPETHMUIT MO-
MEHT 4Yacy BIATIOBiAQTM CYCIIIABHMM IIOTpe-
6aM. 3aBXAU € IIPaBOBi HOpMU, sIKi He AAEK-
BaTHO pPErYAIOIOTb CYCIIAbHI BiAHOCUHU,
raAbMYIOTb iX. AO TOrO K 3HANTU BIiANIOBIAIL
B Ail0YOMY IpaBi Ha aOCOAIOTHO BCi BMIaA-
K/ HEMO>KAMBO, @ TOMY IIPOTaAVHU HEMUHY-
yi, ITuTaHHA MOASATa€ B 00 EKTUBHUX HEAOAI-
KaX HOPMaTUBHOTO PeryAIOBaHHA.

HeM0>XXAUBO AOCATTU AOCKOHAAOCTI i TOB-
HOTU 3aKOHOAQBCTBA, OCKIAbKY, IIO-Ieplle,
3aKOH IPUIMAETHCA AAS BPETYAIOBAHHA CY-
CMiABHMX BIAHOCMH B MaiOyTHbOMY, a 3a-
KOHOAaBellb BUXOAUTb i3 ICHYIOUMX, B pe-
3YAbTaTi 4OTO 3aKOH Yepes3 TMeBHMII Yac BKe
He BIAIIOBiAAQTMMeE IIOCTIMIHO 3MiHIOBaHMM
CYCIIIABHMM BIiAHOCUHAM, fKi MAYTb BIIepeA.
I Toi1, XTO 3aCTOCOBYE NpPaBO, MalOUM TIEpeA
co00I0 3acTapiAy NpaBOBY HOPMY, BMMYIIIe-
HUI IIPOCTO 06iiiTH i, AlsITM Hamepexip 1.

ITopsip 3 LM, iCHYIOTb TPYAHOLL, ITOB’sI-
3aHi i3 coco6oM BUKAaAy MPaBOBUX HOPM
B HOPMAaTMBHUX aKTaX i 3 BUBHAUEHHSIM TOY-
HOi cdepyu HOPMATMBHOIO DEryAIOBaHHSL.
Sl mpaBuAO, mpaBoBa HOPMa BUKAAAAETb-
Cs1 3 BUKODMCTAHHSM 3araAbHUX, abCTpaKT-
HUX MOHATH 1 BupasiB, 6e3 Aeraaisariii Oara-
ThOX BRKAMBUX KOHKPETHMX IMUTaHb. 3aKO-
HOA2Bellb, BPEI'YAbOBYIOUM KOHKPETHMII BHU-
MaAOK, iHOAI TIO-Pi3HOMY TAYMauuTb IPaBO-
BY HOpMY, a00 X B3araai saauae ii 0e3 yBa-
ru. | HaBmaky, mpaBoBa HOpMa MOXKe MiCTH-
TU O3HAKM Ka3yiCTUYHOCTI, TOOTO peryAroBa-
TU TIEBHUI BUA CYCIIIABHUX BIAHOCUH, He Ha-
AQI0YM 3araAbHMX BKasiBOK 3 NMPUBOAY IIO-
AOHMX TIpaBoOBMX cuTyauin. TyT MOXXAuBe
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BUPIlIEHHs CIIPABY 32 QaHAAOTIEI0 3aKOHY, aAe
IpY LIbOMY BiACYTHIi CyBOpi IpaBraAa BUOOpY
i aHaAi3y aHAAOTIYHMX HOPM.

Takox i3 pO3BUTKOM CYCHIAbCTBa HeMU-
Hy4/MM € MHOXXVMHHICTb i IPOTUPIYYS HOPM
npasa. Ilepep cyAA€lo MOCTAlOTh MpobaeMU
KOAI3il1 IIpaBOBMX HOPM, i BUOIp Auiie oAHi€l
3 HMX B 0ararboX BUMAAKAX € CKAAAHVM.

CyAaps Mae mpoaHaAisyBaTM COLIiaAbHUIA
KOHTEKCT i 3BMYaliHi YABAEHHS PO CIIPABEA-
AMBICTD, B PaKypCi SIKMX 3aKOHOAABeLb CTBO-
PIOBaB TO aKT, 32 MPUIMMCAMU SIKOTO TIOBMHHA
OyAaa 6 OTpUMAaTK CBOE BMPIllleHH: CITipHA CU-
Tyauis. MeTu X IOKAACTU Ha CyAAI0 OOOB'sI-
30K 3aBXXAM OOIPYHTOBYBaTM CBO€E pillleHHS
MOCUAQHHSIM Ha HOPMY 3aKOHy («He 3aBX-
AV CIIPAaBEAAMBOIO, aAe 3aBXAU IPAaBUAbHO-
ro i mepepbadyBanoro») (10, c. 132]. aepkaBa
HIKOAM He AOCSITHe ITOBHOIO MipOI0, OCKiABKU
B TEKCTaX 3aKOHY HEMOXXAMBO YKAACTU BCIO
Pi3HOMaHITHICTb aCIIEKTIB COLIaABHOTO OYTTSL.

TperiMm i roaoBHUM umHHUKOM €. Epaix
BiA3Ha4Ya€ «OCOOMCTICTh CYAAi», 3aCHOBaHY
Ha BiAITOBIAQABHOMY CTaBA€HHI AO IIPaBOBO-
ro posBUTKY. Taka «0COOUCTICTE» BCeOIMHO
PO3TASIAA€E BCi UMHHMKY, MMCaHe TIPaBo, icTo-
PMKO-COLIlaABHMIT KOHTEKCT, BOayae B Ipa-
BOBMX HOPMAX «KUBY €HEPTilo».

CBoboAa CYAAL IPYHTYETBCS Ha JOTO Bip-
MOBiAQABHOMY CTaBA€HHi AO CBOTO BMCOKO-
ro 000B’s13Ky. «OCoOUCTICTb» CYAAL, BKasye
€. Epaix, Bupimye, un caipyBatn «Oyksi 3a-
KOHY». 3pa3KOBe 3AINICHEHHS IIPAaBOCYAAS
€ Pe3YAbTATOM «0COOMCTOCTi» CYAAL, cdop-
MOBAHOI 1 3yMOBAEHOI IOYYTTAM CIIPABEA-
AuBocTi. EpAix HasuBae iX «IpMHLMIIAMU
paBoBOi Tpapulii». HepockoHaaicTs «oco-
6ucrocti» CyaAl TiarHe 3a coboo JMOBip-
HICTb 3AOBXXMBaHb. YHUKHYTU LIbOMY AOIIO-
MOXYTb «CYAAIBCbKa TPAAMLISI» Ta «KYABTY-
pa CyAOBOT'O IPABOYTBOPEHHSI».

Tomy cyaai B Epaixa — 1je He «cyaal cBaBo-
Al», UM «CYAAL TIAHYIOUOTO PEXUMY», & «CYA-
Al B KpalljoMy po3yMiHHI caoBa». Lle poocBia-
YeHi IOPUCTH, 3aMHATI He TIAbKM 3aCTOCYBaH-
HSAM 3aKOHOAQBCTBA, a 11 CIOCTEPEKEHHSIM

3a COLIAABHUM >XUTTAM 11 4aCOM TBOPEHH:A
IIpaBa, OCKIABKM BOHM JOTO HalKpallje 3Ha-
I0Tb i MAIOTb CTaBUTHUCA AO HbOI'O 5K AO Kpa-
1[Or0 TBOPiHHS couiymy [5, ¢. 9]..

BessanepeyHo, 10 HeOOXiAHOIO yMoO-
BOIO 3AIVICHEHHSI IIPaBOCYAASL € CTBOPEHH:
HAaA€KHUX TapaHTill He3aAeXHOCTi CYyAAIB.
B. C. biryH 3a3Hauae Npo NparHeHHsI YMOX-
AVIBUTU 11 320€3MeYUTH HE3aAEKHICTh CYAIB
i cyapiB (MarepiaAbHY, iA€OAOTIYHY TOILIO),
Ta BUHUKAE MUTAHHS: 1ie YMHHUKY CIIPUSTHHSA
CcBOOOAL, OAHAK 4M € BOHU YMHHVUKAMM BHY-
TpimHiMu? UK YMOXKAMBASITD BOHM (i1 B3ara-
Al, YU € Take MparHeHHs 11 Morpeba) «biAb-
Iy CBOOOAY» CYAAIB y NPMITHATTI CyAOBUX
pireHp? Uy MaTtumyTb «OiAblLily CBOOOAY»
CYAAlL, 3aAeXKaTVMe SIK Bip «IIPUMHLMIIB CYA-
AIBCBKOI TpaAMLiii», 0COOAMBOCTEIT IIPaBOBOL
cucremu YKpaiHu, i, 0e3yMOBHO, piBHS poO3-
BUTKY «0CO0OMCTOCTI cypaix» [4, c. 112].

3a TPUHLMIIOM PO3IOAIAY BAAA  CYA
He € NpPaBOTBOPYMM OPIaHOM, aAe CYAOBa
MpaKTHKa OAHO3HAYHO BKA3YeE Ha Te, 110 CYA-
Al TIOCTI/IHO MalOTh CIpaBy 3 NPOraAMHAMU
B mpasi. Y BupileHHi uyx npobaeMm mpak-
TUYHOTO 3Ha4YeHHs HabOyBawTh ipel €. Epai-
xa, OOIPpYHTOBaHI HEOOXIAHICTIO MeX CyA-
AlBcbKoro poscyay. €. Epaix yecHo Bu-
3HaB, 1[0 CYAAl 3aCTOCOBYIOTb HE AMIIE Aio-
ye 3aKOHOAABCTBO, & 11 3allOBHIOIOTH HasIB-
Hi B HbOMY INIPOTAAMHHY, 3alIMaIOUMCh BipHA-
XOAKEHHSIM ITpaBa. Apke akTu BepxoBHOro
CyAy YkpaiHu BXXe AQBHO BiAIIrpaloTh 3HaYeH-
Hs1 CYAOBOTO IIPELIEACHTY AASI HIDKUMX CYAIB.
V3araAbHeHHs CYAOBOI IPAKTMKM Ta KepiB-
Hi pO3’sICHEHHS 11JOAO TIUTaHb 3aCTOCYBAHHS
3aKOHOAQBCTBA € 110r0 IIPaBOBOI MO3MULIIEI0
LIJOAO TOT'O Y} iHILIOTO TPAaBOPO3YMiHHA.

BuHukaroui cynepeyHoOCTi MK 3aKOHO-
AQBCTBOM 1 MmoTpebaMu HOPUAUYHOI IMpaK-
TUKM MOYXXAMBO BUPILIMTU 3aCTOCYBaHHAM
colioAoriyHoro mipxoay. BiH pae Moxau-
BICTb CYAAl BIALYKaTM KOHKPETHE IPaBUAO,
sIKE BPEryAIOBaAO O iHTepecu B KOHKPETHIN
CIIpaBi 3 ypaxyBaHHSM TOTO 3aBAAHHA, sIKe
MIOCTABMB 3aKOHOAABELb.
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