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€. EPJIIX NPO B3AEMO3B’A30K COLIONOrIT I OPUCNPY AEHLIT

Mpaus €. Epnixa “Couionoris i opucnpyaeHuis” 6yna
HanmcaHa B 1906 p. BoHa € ogHi€lo 3 neplumx, y fAKiM pos-
rNA4a€TbCA NUTAHHA NPO CiBBIAHOLWEHHA NpaBa M peasib-
HOT O XMTTHA, 1X B3aEMOBIJ/IMB i B3aEMO3YMOB/IEHICTb. [li3Hi-
Wwe HuM 6yayTb HanmMcaHi OCHOBHi Mpaui, siKi 3ak1agyTb
dyHaameHT couiosorii npaea - “llpo xuBe npaeo” (1911),
“OcHoBu couionorii npaea” (1913), “lOpuauuna norika”
(1917), “Couionoria npaea” (1912). AHaniz “Couionorii i
lopUcnpyAeHLii” gae Ham ysaBy npo popmyBaHHA norasagis
€. Epnixa woao Aii NpaBoBoi HOPMM Ha peasibHE XMUTTH;
3Ha4YeHHA BM/IMBY NaHIBHONO MOPajibHOIO M 3BUYAEBOrO
cBiTOrnAagy, BAajHuX 3acobiB, po3rnagy cnopiB Ha i
eeKTUBHE BNPOBaKEHHS; MOro MOHATTA IOPUCTIPYAEHLi
AK MPaKTUYHOI AUCLMIITIHN.

AHaniz HaykoBux npaup €. Epixa npo couionorito npasa
3AIMCHIOITb YKpaiHcbKi (B. biryH, B. Mapuyk, 4. Aopou,
A. Teopriua, C. MenieHKo) i pocitcbki (M. AHToHOB, B. Bap-
uyk, I. l'ypBuy, H. Timawes) HaykoBUi. Hummu gocnigky-
I0TbCA OCHOBHi HanpsiIMKM HayKoBo1 AissibHocTi €. Epaixa
[1], vioro npaui npo couionorito npasa [2], norasam woao
B3aEMO/iT 3aKOHY 1 NpaBocyAAs, npaea M cycninbcTsa [3],
meTogonorii npaeonisHaHHA [4], couionoriyHoro npaBopo-
3ymiHHA [5]. B3aemogia couionorii i opucnpyaeHuii He €
npeamMeToM OKPeMMX HayKOBMX JOC/iXeEHb.

Mpauto €. Epnixa “Couionoria i opucnpyaeHuia” mu
MOEeMO YMOBHO PO3Ji/IMTU Ha ABi 3MICTOBHI YaCTMHM: ne-
pwy, fAKa nNpMcBAYeHa JOCHIAXKEHHIO Ail ABOX BUM3HAYEHMX
aBTOpom (byHKUiM NpaBa, i Apyry, B AKiM KOPOTKO aHasTizy-
I0TbCA OPUANMYHMM, ICTOPHUUHUM, ICTOPUKO-NPaBOBUM, CYC-
Mi/IbCTBO3HABYMIA MOTNSAM HA MPABO $M BU3HAYAETbCA lOpUC-
NpyJeHUia AK NPaKTMYHa AUCUMIITIHA. YUYeHMIt 3a3Havae,
O NPaBo AAETbCA HaM Y MOABIMHIM (PYHKUIi: AK opraHiza-
uiKiHa chopma i SIK CyaAiBCbKa HOpMa-pilleHHA, AKa TaKokK
po3noginfeTbcs Ha ABa BUAM: 1) HOPMU-pilLEHHS, fAKi BU-
HMKaloTb 6e3nocepeiHbo 3 NPUPOAU pedi; 2) HopMM-pi-
WEeHHA, AKi “HaB’A3yl0TbCA 3aKOHOM YM HayKOIO Ha OCHOBI
BiJJHOCMH Yy TOMY BWJi, B SKOMY BOHM BMHMKalOTb Yy CycC-
ninbcTei” [6, 188]. AHaniz nornagie €. Epnixa wogo aii ABox
(pyHKLiM MoKasye, Lo yYeHui iX po3riagac B TicHomy B3a-
€mo3B’A3Ky. [liATBEpAKEHHAM LIbOro € MOro AyMKa Mnpo Te,
O opraHizauifHi OpMU M HOPMM-PILLEHHS, HE 3BaKaIOUM
Ha 30BHilUHi BiAMIHHOCTi, B OCHOBHMX ¢hopMax € noAibHu-
MM [6, 187]; 3HaYHa YacTMHA OpraHisauilHMx (opm onoce-
peAKOBaHO BUHMKAE 3 HOPM-pillieHb [6, 188]; Hopmu-pilleH-
HA onocepeKoBaHO BUHMKAIOTb i3 CyCMiibHMX hopm i cami,
y NeBHOMY PO3yMiHHi, € npoekKuielo umx cdopm [6, 188].

Pasom 3 TMM, Ha JyMKY YYEHOro, Mi>k O3HaYeHUMM JBO-
ma cdopmamu MpaBa MOXJIMBA CyMNepeyYHicTb, fiKa 3arocTt-
PIOETBbCA Mij Yac po3rAagy KOHKPETHMX KMTTEBMX aKTiB.
MprurHK Uboro MoXyTb 6yTH pisHumK. €. Epnix HaBoaUTb
TPU NpuKknagu: 1) AKWO NPOJOBXKYE AiATM HOpMa-pilleH-
HA, WO He BigNOBiJac peaniam XMUTTH; 2) AKLWO HOpMa-pi-
LUEHHS 3aMo3MyeHa 3 Yyoro npaea; 3) SKLWO HOpMy-pilleH-
HSl MNOMMJ/IKOBO CKOHCTpyHoBaHo [6, 188]. BapTo BigzHaum-
TH aKTya/IbHiCTb LbOro TBEPKEHHA, 3a3HadveHi MigcTaBm
3HEUiHIoTb i CbOrogHi e(peKTUBHICTb MPaBOBMX HOPM.
¥oaHy 3 ¢yHKUiM NpaBa 4OCNIAHUK He igeanisye, i Hacam-
nepej HOpMy-pilleHHA, BKa3ylouM, WO KOXHEe HopMmaTHB-
He pilleHHA nepegbayvac 3iTKHEHHA iHTepeciB, 60poTboy,
3MiHY JKMTTEBUX BigHOCHH. Ha Konisii, o BUHMKalOTb, toprc-
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npyAeHUia moxe BigNOBICTM AMwe TBOPYO, Y Npoueci cy-
JOBOro po3rniagy crnopy. Taki HOpMM-pPillEHHA CTBOPIOIOTb-
CA CaMOCTIMHO, HabyBaloTb HOBOIrO 3HAYEHHS, MOXYTb Aif-
TM Ha nepcnexkTuy [6, 189].

3noboseHHo € KpuTuKa €. Epnixom naHylouoi B cyc-
Ni/IbCTBI AYMKM, 33 AKOIO “ANA JOCArHEHHA 6axkaHoro edeKTy
[OCTaTHbO MPUMHATKM 3aKOH”, @ TaKOX MPUMNYLIEHHA Npo
Te, Wo: 1) KOKEeH NPUMHATUIA 3aKOH BXXE MaE peasibHy LiH-
HicTb; 2) BiH AocsArHe Ti€l MeTH, LWIO HMM Nepegbadanacs;
3) iHworo edeKTy BiH He Moxe cripaBaATu [6, 189]. Ana
MiATBEPAKEHHA CBOTO MOr/IAAY BUYEHWMIM HABOAMTb NpUKNAL
Mpo Ail0 B peasibHOMY KMTTi JMWE TPETMHM HOPM ABCTPiM-
CbKOro umBi/ibHOro yaoxeHHa 1812 p. i Bkasye, Wo npaeo-
BE MOJIOKEHHS (3aKOH) MOXE MaTW M TaKe 3HauyeHHA, AKe
nmig vac ioro GopmyioBaHHA HaBiTb He nepeabavanocs.

Linkom caywHum € TBepaeHHsa €. Epaixa npo Te, wWo
AiA NpaBOBOro MNONOXEHHSA (3aKOHY) “3a/I€XMUTb BUKJIIOYHO
BiZ, TOro, YM € BOHa 3acobom, NMPUAATHUM ANA MocTaBJe-
Hoi MeTH”. AN ix eeKTy BaXK/MBMMM € 1 iHWI 06CTaBUHM.
Cepea HMX €. Epnix Ha3uBae meHTaniTeT Hapoay, NaHiB-
HMI MOPaJIbHMI i 3BMYAEBMI CBITOrA84, AKOCTi TMX OCi6,
AKi 6yayTb Moro peasizoByBaTu, BAaAHi 3acobu, nopagok
po3rnagy crnopie ToLlo.

Y cBOiM npaui BYEHMI Po3rasgac pUAMUHUI, iICTOPK-
KO-NpaBOBMI, CYCMi/JibCTBO3HABYMM NOr/AAM Ha Npaso.
3oKkpema, po3KpMBalOUM 3MICT OCTaHHboro, €. Epsix BUCTY-
NaB MpoOTH MaHyl4oro Ha Tol Yac opmanbHOro nigxoay
[0 Mpaga, IPUANYHONO MO3UTUBI3MY, AKMM PO3T1A4aB NPaBo
AK CYKYMHICTb BCTAHOBJIEHMX AEPKaBOl0 MPaBOBUX HOPM
[7, 9]. 3aranom Mu MoM¥KemoO NMOroAMTUCA 3 TaKol BEpCiElo
nigxoay Ao npasa. HenpuitHATolo Ans Hac € xapakTepuc-
TMKa €. Epslixom icTopuuHOro M “4ncto” ictopmKo-npaeo-
BOro MOrnajy Ha npaBo, fAKi BiH BU3HA4Ya€ AK HeHayKoBi
Yyepes OHOOGIYHICTb (MPMYOMY HMM HE OOrpPYHTOBYETbCA B
YoMy BOHa MoJjfra€) i HenegaroriyHi (“60 Hepo3ymMHO BM-
BYaTM Ti/IbKM Te, LIO MAE AiATM Ta He gobayaTu TOro, Lo
JivicHo aie”) [6, 190].

Posrnagatoun cniBBigHOLWeEHHA couionorii i opucnpy-
AeHuil, €. Epnix 3arnmMbniloeTbcs B aHani3 UMX NOHATb. Xa-
paKTEpM3YI0UM CYTHICTb Couiosioril Ta Ti NnpeameTy, ydeHui
BKa3ye Ha 6/1M3bKiCTb CBOro po3yMiHHA A0 no3uuii O. KoHTa.
Couiosioria - ue NpMpoaHe BYEHHA MPO rpynoBi obpasu
Mojen, i BUHATKOBE 3aBJaHHA - AOCTIAUTU M NOACHUTH
couiasibHi opraHisauii, npeameTom AoCHiAXKeHHS couionorii
€ CycnifibHi TeYil Ta nparHeHHA. lOpucnpyaeHuin, SK BKa-
3ye €. Epnix, € npakTMYHOIO AUCUMNAIHOI, 60 BOHA BYMTb
3aCTOCOBYBATHM NPABO Ha MPaKTML. YUeHMI yKa3ye Ha TpaHC-
cdopmaluiio opucnpyaeHUii B NpaBo3HABCTBO, Ha3MBaE ii
OJHI€I0 3 ranysel couioorii. Ane ue 3aBAaHHSA, Ha AYMKY
€.Epnixa, lopm1cnpyaeHuia moxe BUKOHATH JIMLLE TOAi, KoM
cTaHe “mopdonorielo NoACbKOro cycnisibcrea”, ocniamTb
CMJIM, fIKi JiloTb Y CyCMifIbCTBi Ha NpeAMeT iXHboI NpMpoan
Ta obcary. Migkpecamo, wo couionorito €. Epaix posymie
AK HayKy Mpo CyCMi/IbCTBO, a lopMCnpyAeHLilo aK Ti nigra-
Ny3b. Ha ubomy yyeHui Harosiowye HeogHopazoso. Y “Co-
uionorii i opucnpyaeHUii’” MM He 3ycTpidaeMo TepMiHy
“npaBoBa couiosoria”, ajse aHalizyluu Horo 6adeHHs
Ha HeO6XiAHICTb AOCHIAKEHHA Hel couia/lbHUMX acneKTiB
npaea, MOXeMO 3pOOMTU BUCHOBOK, LU0 Came B LibOMY CEHCI
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€. Epnix Ha3MBae opucnpyaeHLilo raayssio couiosorii.
Pociticbka gocaigHmua B.T. PymaHueBa 3a3Havae, WO A0-
cnigKeHHs npasa €. Epaix 34iMcHIOBaB Ha OCHOBI couio-
noriyHoro niaxoay [8, 6].

Hackinbku neperykyerbca nornag €. Epnixa i3 cyvac-
HUM pO3yMiHHAM couionorii npaBa? Hacamnepea, 3ayBa-
XMMO, WO HayKOBLAMM BMKOPMCTOBYIOTbCA AeKi/ibKa Tep-
MiHIB, fAIKi Bigo6paxaloTb AOC/iKEHHA Ta B3aEMO3B’ A30K
npaea M CycCMniJIbCTBa: COLi0J/IOriS Npasa, NMpaBoBa COLio-
foriqa, puamyHa couionoria, couionoriyHa opucnpyaeH-
uis. Anie HaMuacTille BXMBAIOTb TEPMIHM - MPaBOBa M I0pH-
AmuHa coujonorii. IxHe criBBigHOWEHHA HaMGIiAbIL FPyHTO-
BHO MpoaHani3oBaHO yKpaiHCbKMMM HayKoBusamK C.B. CaBuy-
KoM, M.€. Hegb6ainom, K. AupHo, pocikicbkumu - B.M. Kaszu-
MUpYYKOM, B.H. Kyapssuesum, I0.M. PesHikom, €.B. Tage-
BOCSAHOM. binblWicTb HayKOBLIB Haroaowye Ha He MPUHLM-
NOBOCTi TaKOro po3nojiny, NpoTe BKasyloTb Ha BiAMIHHICTb
06’eKTiB, NpeameTa, meToda couiosiorii Npaea i pUANY-
Hoi couionorii. 3okpema, C.B. CaBuyk miag 06’exkTom lopu-
OMYHOT couionorii B6avae MpaBo AK CamodocTaTHiM (eHo-
MeH 06’€KTMBHOIO CBITY, Y B3a€MOAii M B3aEMO3B’A3Kax 3
iHWMMM 06’eKTamM; 06’eKTOM couiosiorii NpaBa - NpaBo fAK
Cy6’€KT, KOMIMOHEHT colliia/ibHOi cmucTemm. lpeamet topu-
[OMYHOT couionorii cTaHoBAATb cepa Aii 1M peanizauii Hop-
MM MpaBa B LUIMPOKOMY KOHTEKCTi CTPYKTYPHMX i dyHKUio-
Ha/IbHMX 3B’A3KIB i3 couia/lbHUMM YMHHUKaMM; couiosioris
npaea BMBYaE 6e3nocepeaHiit B3a€MO3B’ 30K i B3aEMOZilo
couja/IbHOro M NpaBoBOro, “nisHa€ couiajibHe B npaei M
couianbHy poJjib NpaBa fIK CKAaAoOBOI YacTMHM couiymy”
[9, 6]. Y NpornoHOBaHIM CTATTi HALWOrO AOCAiIAKEHHA byae-
MO KOpMCTyBaTHCA TepmiHOM “npaBoBa couiosoria”.

HastnowwmpeHiwmm y Hayli € AyMKa Npo Te, Lo COLjio/Io-
ria npaBa € PMANYHOI0 aucuMnaiHolo. Pasom 3 TMM, couio-
Jiorisi NpaBa po3rnAgaEeTbcs AK rajysb 3arajbHol couiosiorii,
CamOCTiMHa I0pUAMYHA AMCUMIITIHA, CK/1aJ0Ba YacTuHa di-
nocodii npasa. € M iHWI BU3HAYEHHA couioJiorii npasa B
CHCTEMI F'yMaHiTapHMX HayK. 3yrMMHMMOCSA KOPOTKO Ha Xapa-
KTEPUCTULI OCHOBHMX i3 HMX. YKPAiHCbKMM JOCAIAHMK
0.0. MNorpi6bHui BBaXkae, WO IOPUAMYHA COLIOJOTA MOKe
6yTM BU3HAUYEeHa fK rajysb 3arajibHoi couionorii. BiH 3a3Ha-
Yae, WO Bij 3arasbHOT couionorii lopuanyHa couiosioria oTpu-
Masia GibWiCTb METOZIB, NOHATb, Karteropii. PisHuua mixk
couionorielo npaea M MpaBom € iCTOTHIWOW, Hanbinblie
PO3XOAXEHHA cnocTepiraeTbca B 06’ektax Hayk [10]. Horo
OYMKY roginse pocikcbkmi dinocod B.B. Bapuyk, 3azHava-
I0UM, WO COLi0/IoNs MpaBa M 3arasbHa COUI0/IONis MaloTb
OJHAKOBMI COLIONOTIMHMI NigXiag A0 aHasli3y couiasibHMX
AIBULL, BUBYAIOTb ABMLLE 3arasioM, GinblUicTb MeToaiB couio-
Jorii npaea 3ano3u4eHi i3 3arasbHoi couionorii [11, 108].

Y HayKOBi fliTepaTypi BUCNOB/IIOETbCA TAKOX AYyMKa, LLO
couionoria NpaBa € CKMaJoBo YacTHHot cinocodii npa-
Ba. Joc/igKeHHa CMiBBiAHOWEHHA UMX HayK 34iMCHIOBaIM
YKpaiHCbKi M pociticbKi ydeHi C. Anekcees, |.B. Mysuka,
B.B. NlanaeBa, /A.A. KepimoB, K. Kyabuap Ta iHwi. Jo oc-
HOBHMX CMiJIbHMX O3HAK LMX HAYKOBMX AMCLMIIIH BigHO-
CATb: BUHMKHEHHSA i3 3ara/ibHOI Teopii NpaBa; BiAHOCHY ca-
MOCTIMHICTb 3a TXHIMM NpeaMeTOM, METoAamM Mi3HaHHA,
3aBJaHHAMM; TICHMI B3AEMO3B’A30K LIOJO PO3KPUTTA CYT-
HOCTi, uinen, ¢pyHKUiM NpaBa; B3a€MOAOMNOBHEHICTb, aJie
He B3aemo3aMiHHicTb [12, 179]. Couiosorilo npaBa fK ca-
MOCTiMHY IOPMAMYHY AMCUMIUIIHY BM3HA4aloTb 6ibWicTb
YUYEHMX-IOPUCTIB, CEpea HMX YKpaiHCbKi HayKoBui B.l. 3ak-
ueea, K. fluenko, C.B. CaBuyK, pociicbki - B.C. HepcecsHu,
B.B. JlanaeBa, B.A. TymaHoB. O6rpyHTOBYIOYM CBOIO MO3M-
uito, K. luMHo NponoHye B34TM A0 yBaru reHesy BM3Ha-

YeHb MpeAMEeTY couionorii nMpaBa B Cy4acHiM OPUAMYHIN
AyMUi, HABOAUTE TOMKM 30pY aBTOPMTETHMX POCIMCbKMX
npaBo3HaBuiB - B.H. Kyapasuesa, B.[l. Kasnumupuyka,
1.0. CamouweHka, €.B. Ky3HeuoBa, C.B. boboTtoBa Ta iH.,
BMBOAMTb CAMOCTIMHMIM CTATyC L€l HayKM Yepes “lopuamd-
He cnpAmyBaHHA 1i NpeaMeTy, WO CTAHOBMTb BMBYEHHS
BMNJ/IMBY COLlia/IbHUX YMHHMKIB Ha pOpMyBaHHA Ta PO3BUTOK
npaBa i eeKTUBHICTb Aii NPaBOBMX HOPM Y peryioBaHHi
cycninbHuX BigHocHH” [13, 79]. OKpemumn gociigHUMKamH
couionioria npaBa BUM3HAYaETbCA AK MiXAMCUMNIIHApHa ra-
Jly3b HayKOBOrO 3HaHHSA, WO 6a3yeETbCA OJHOYACHO i Ha
coujonorii, i Ha NpaBo3HaBCTBI. bifopycbKui HaykoBeub
B.H. Ay60BMUbKMI NMpeaMETOM COLIOJIONii MpaBa BBaXkae
XapakTep, CyTb, 3aKOHOMipPHOCTi B3aemogii couia/ibHMX
cdakTopiB i NpaBa; HayKow couionorii NpaBa - BYEHHS Npo
CYTHiCTb i 3aKOHOMipHOCTI popmyBaHHS, YHKLiOHYBaHHSA
M pO3BMTOK MpaBa fAK COUia/IbHOro fBMLIA M CoLia/ibHMX
MexaHi3miB, B3aemogilo npasa 3 iHWKMMM CoLiaIbHUMM FBU-
wamu [14, 27].

Ha Hawy aymKy, ronoBHMM o06’eKkTom couiosnorii npasa
€ couiajlbHa c1cTeMa, peasibHO Ailove cycninbeTeo. [paBo
pO3rAaaEeTbesa AK iHCTUTYT couialbHOT CUCTEMM Yepes MNpK-
3MYy B3aEMOBIAHOCHMH ocobMcTOCTEN, couianbHUX rpyn.
Couionoria npaBa aK HayKoBa AMCUMMIIHA € CYKYMHICTIO
3HaHb MpoO NpaBo fK couiajibHe ABMLIE, WO MOpojXeHe
CYCMi/IbCTBOM, HUM 3YMOBJIIOETbCA, (hOPMYETbCA, 3MIHIOETb-
ca. Coujionioria npaBa Ma€ BiAHOCHY CAMOCTIMHICTb Big HLWIMX
HayK 3a CBOIM NpeAMeTOM BUBYEHHHA, METOAaMM Mi3HAHHS,
3aBjaHHA Aoc/ifkeHHd. OfHoYacHO BOHa 3HaxoAMTbCA B
TiCHOMY B3a€MO3B’ 3Ky 13 3ara/ibHOIO Teopi€lo npaea, malo-
Y4 OAMH 06’€EKT AOCAIPKEHHS, Mi3HAHHA AKOro 3JiMCHIO-
€TbCA 3 pi3HMX acnekTiB. Couionoria npasa BXOAMTb CbOro-
JHi Jo cKnajy 3arajbHoi couiosiorii. Y TakoMy cknagi BoHa
BUBYaETbcA axiBuamn. OTKe, BU3HaueHHA €. Epnixom
NpaKTUYHOI lopUCMIpYAEHLiT AK raysi 3arasbHoi couionorii
€ aKkTyasibHMm. OKpim Toro, €. Epaix HeogHOpa30BO Haro-
JIoWYBaB Ha 3Ha4Y€HHi PO3BMTKY HAYKOBMX 3HaHb Ha OCHOBI
IXHIX ChiIbHUX pe3ynbTaTie. KOprcnpyaeHUis TpmBaaMit Yac
6asyBasiacs Ha Jilo4oMy NpaBi, HepiAKo obmexyBaiacs Tijlb-
KM 3aKOHaMM, TOZAi AK IOPUCT Mae BUKOPMCTOBYBATH Teope-
TUYHI 3HaHHA pi3HMX rasyseil. Ha gymky BuYeHoro, Hayka
HiKo/IM 6 He mana JocArHeHb, K 61 nepecnigyBana Juiie
NPaKTMYHY MeTy. 31eT HaykM, TakoX lopucnpyAeHuii, B
OCTaHHi CTOJTITTA CTaB MOX/IMBUM 3aBASKM 11 TEOPETUYHMM
i NMpakTUMYHUM 3806yTKam [6, 191].

Y po6oti “Couionoria i opucnpyaeHuia”, niagrotoene-
HiM y 1906 p., €. Ep/ixoM BMKAAZEHMI COLIONOMYHMI Mig-
Xi A0 po3yMiHHA npaBa, O6rpyHTOBaHa OOYMOBJIEHICTb
NpaBOBMX HOPM CYCMiJIbBHMM MTTAM, 3a3HayeHa Heobxif-
HiCTb BUKOPUCTAHHA IOPUCTIPYAEHLIEI0 Pi3HMX raayseBux i
MiKranyseBmx 3HaHb, BOHa PO3r/AAa€TbCA AK MpaKTUM4YHA
couionoriyda amcumnaiHa. Cy4acHUMM € BMCHOBKM Y4Y€HO-
ro nNpo HeedEKTMBHICTb MPaBOBOT HOPMM, SKILO BOHA He
BigNOBi4a€ CycCrijibHUM peaniam, 3ano3nyeHa 3 YyKoro
npaea, ii NpMpoay He YCBIAOMIEHO; NPUMHATTA HaBiTb Mo-
TPiGHOrO 3aKOHY He 3abesneyye HMoro epeKTMBHICTb 6e3
JieBol peanizauii.
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