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IlIpeoucnosue

B coorBerctBUM ¢ 3aayaMM  pa3BUTHS  HAYy4YHO-UCCIEI0BATEIbCKOU
JEATEIbHOCTH U CTAaHOBJICHUS Hay4yHbIX Ko 20 mag 2015 roga B MockoBCkOM
I'YMaHUTApPHOM YHHUBEPCUTETE COCTOSIIACh MEKIyHAPOIHAS HAYYHO-TIPAKTUYECKas
KoH(pepeHuusa «MexayHapoaHas 3alldTa IMpPaB YelIOBeKa W TOCYAapCTBEHHBIN
CYBEpPEHUTET.

Coyupeautensamu KoH(pepeHInu BeICTYNUIU MHCTUTYT rocynapcTBa u mpasa
PAH, Acconuamus rOpUIAYECKUX BY30B, MEXIyHApOIHBIA COIO3 IOPUCTOB M
Cor3 1opuctoB MOCKBbI. AKTHUBHOE Y4YacTM€ B IOJATNOTOBKE M INPOBEICHUU
KOH(GEpEeHIINH MPUHUMAIN TPEACTaBUTENN MOCKOBCKOTO OOIECTBa TPYIOBOTO
IpaBa U IMpaBa COIUAIBHOTO 00ECTIICUEHUSI.

B obmieii cioxxHOCTH B KOH(MepeHIny npuHsIn ydactue 6onee 100 genorek,
Cpeld HUX NpEeICTaBUTENM HaykKu W oOpaszoBaHus pecnyonuk Kazaxcran u
benapycs, npenonasarenu, acnupanTbl U cTyAaeHTsl MI'Y um. M.B.JlomoHocoBa,
MOCKOBCKOTO ~ rOCYJapCTBEHHOTO  IOPUJIMYECKOTO  YHHUBEPCUTETA  HM.
O.E.Kyradpuna (MI'FOA), Bricuieid mkoJibl S5KOHOMUKH, Akajgemuu ['eHepanbHOM
NpPOKypaTypbl, MOCKOBCKOTO TOpPOACKOT0 NEAArornyeckoro YHUBEPCUTETA,
Poccuiickoro rocynapcTBEHHOIO COLMAIBHOIO YHHBEPCUTETA W APYTHMX BY30B
Poccun 1 MoCkBBI, IBIISIFOLIMECS WICHAMU ACCOLUALNY IOPUINYECKUX BY30B.

Tema xoubepeniun «MexayHapoaHash 3amudTa TIpaB  dYelOBEKa U
rOCYJIapCTBEHHBIN CYBEPEHUTET» SIBJISIETCS, HA HAIl B3TJISAJ, OJHOM M3 CaMbIX
KUBOTpPEIEIIYIIMX B HacTosiee Bpems. Hapyiienus nmpaB yeiaoBeKka OTMEYAOTCS
B OONBIIMHCTBE TOCynapcTB Mupa. OCOOEHHO CTpagalOT JIOAM B CBSI3U C
pa3Bsi3bIBAHMEM BOEHHBIX JICHCTBHMII B TOM WIM HWHOM rocyaapctBe. He
oOecrieuynBaercs Aaxke npaBo Ha ku3Hb B Cupun, JIuBuu. Yxke Oonblie roga ujaer
(dbakTUYECKH camasi HacTosAIIasi BOiTHA HA YKpauHe.

Ha u B Poccuum He Bcerjma obecnedeHO COOJIOJICHHE MpaB 4eloBeka. B
JOKIae YTIOJITHOMOYEHHOTO IO MpaBaM dYesoBeka oTrMedaetcs, uto B 2014 roay
K YnonHoModeHHoMY noctynuio 59 100 oOpareHuit rpakiat, rocy1apcTBEHHBIX
U OOIIECTBEHHBIX opranu3anuii. [lo cpaBHEHHIO C aHAJOTHYHBIM TOKa3aTesieM
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NpEeAbIIYIIEro roja KOJWYeCcTBO kao0 Bo3pocio Ha43,6%. B 2014 romy
K YIIOJTHOMOYEHHOMY U B ero pabouwnii anmapat (IIpueMHyr0) Ha JIUYHBIN MpueM
oOpatunuch Oosiee dUeThIpeX ThicAY mocetuTenet (rpaxman Poccuiickoi
denepanuy, WHOCTPAHHBIX TpakKJaH UMl 0e3 rpaxkgaHcTsa). bomee 8
500 3ampocoB  u oOpamieHu  MOCTYNmUiao 10 TenedoHy  HMHOOPMAIIMOHHO-
CIIpaBOYHOM cliyx0bl, okoi0 7 600 oOpamieHuit U3 ynuciaa yKa3aHHBIX MOCTYIHUIIO
yepes co3ganuyto B 2014 rony UHTEpHET-IPUEMHYIO Y TOTHOMOYEHHOTO.

be3yciioBHO, B KaxJIOM TrocyJgapcrse, B TOM uyucie U B Pocculickon
denepaliii  UMEIOTCS OpraHbl, OCYIIECTBISAIONIME 3alllUTy IpaB YEJIIOBEKA U
rpaxganuHa. OpHako HE BcerJa BO3MOXKHO OOECHEYUTh 3allUTy BHYTpPU
rocyJapcTaa. [TosTomy MHUPOBBIM c000111eCTBOM chopMUPOBaHBI
CHenuaIn3upOBaHHbIE OpraHbl, 00ECIIEYNBAIOIINE 3AIIUTY MPaB YEJIOBEKa CBOMMU
ciocobamu u Mmetomamu. Cpemn Hux OOH, MOT, cneunanu3upoBaHHbBIC
cy/leOHbIC OpraHbl, Takue Kak MeXayHapoJHbIA yroJIoBHBIA cyl, EBpomnerickuii
Cyl TMO TpaBaM 4YeJlOBEKa, B KOTOPBIM AaKTUBHO OOpamiaroTcs TpakIaHe
Poccuiickon @enepanuu, HE CyMEBIIME OTCTOATH CBOM IIPaBa B POCCHUMCKOU
FOCTUIUU.

B nocnegnee BpeMs psiJ CTpaH NPUHLMINAIBHO BO3paXkalOT MPOTUB CaMOM
UJIEU MEXKIYHAPOJAHBIX MPABO3AIIUTHBIX OPTaHOB, MOCKOJIBKY OHU OTPAaHUYMBAIOT
cyBepeHuTeT rocynapctB. IIpobiema sta oOcyxmaercs u B Poccun, ocoOeHHO
KOrjja OHa JOJDKHA BBIMIAYMBATH OTPOMHBIE CYMMbI B TIOJIb3Y POCCHICKHX
IpakJaH Ha OCHOBAaHMM pELICHU EBpONENCKOro cyaa no npaBam 4eaoBeKa.

Ho w™mpbl xuBeM B ycioBusix riaobanmuzanuu. [nobanuzamusi B 1EJIOM
CIIOCOOCTBYET U3MEHEHHIO U COKPAIICHUIO CYBEPEHHBIX MOJIHOMOYHUHN TOCYapCTB,
U TIPU 3TOM MPOIIECC SBIAETCS ABYCTOPOHHUM: C OJTHOM CTOPOHBI, YCHIIMBAIOTCS
bakToppl, OOBEKTHMBHO YMEHBIIAIOIIME CYBEPEHHUTET CTpaH, a C Jpyrod —
OOJBIIMHCTBO TOCYAApCTB JOOPOBOJBHO U CO3HATENBHO HJET Ha €ro
OTrpaHUYCHHUE.

HUcxoass u3 3TUX CcOOOpa)K€HW MNpH COCTABICHUM IUIaHA COBMECTHBIX
Hay4YHbIX Meponpustuii ¢ MHcrturyrom rocynapcta u npaBa PAH na 2015 ron
Mbl TIPUILIA K BBIBOJY O HEOOXOAMMOCTH OOCYAWTh OTH MpoOJIEeMbI Ha
MEXKyHApPOIHOU HaAYyYHOU KOH(EPEHIMH, U T0JIarar, 4YTo MOCTYIUIIN TPaBUIIBHO.

PabGoroii koH(pepeHIIMM PpYKOBOAWIUA TMpeAceaaTelb OpraHu3aluOHHOTO
KOMHUTETA, IOKTOP IOPUANIECKUX HayK, mpodeccop, 3aB. Kadeapoil TpakIaHCKOTO
mporiecca W COIMAJBHBIX oOTpaciied mnpaBa MOCKOBCKOTO T'yMaHUTapHOIO
yHuBepcurera ComHukoBa T.A. COBMECTHO C JIEKAHOM IOPUIAYECKOIO
dakynpreta  MOCKOBCKOIO  T'YMaHMTapHOTO  YHUBEPCUTETA,  KaHIUJIATOM
skoHomHuueckux Hayk CycnoBodt E.M. u 3amectutenem mnpencenarens Coro3a
topuctoB Mockssl, [Ipencenarenem MockoBckoro o0iecTsa TpyAOBOro mpaBa U
paBa COLMAIBLHOTO OOECreYeHus, JTOKTOPOM IOPUAMYECKUX HayK, nmpodeccopoM
Yuuepcurera uM. O.E.Kyrapuna (MI'FOA) Kpsinossim K. /1.


https://ru.wikipedia.org/wiki/%D0%93%D0%BE%D1%81%D1%83%D0%B4%D0%B0%D1%80%D1%81%D1%82%D0%B2%D0%BE

YyacTHUKOB KOH(epeHLnU MTPUBETCTBOBAJ MpeaceaaTesib MexayHapoaHOro
COI03a IOPUCTOB, KAaHAUJIAT Iopuandeckux Hayk A.A.TpeOkos.

B koHdepeHuuu Takxke npuHMManu ywactue 3amectutenb [lpeacemarens
Mexaynapoasnoro coto3a ropuctoB Hocosa JI.B., unensl ucnonkoma COIIHMKOBA
T.A. u Kpsuios K./I.

C onoxmamom Ha TeMy «lIpuHOMD yBaKeHHMsT TIpaB UEJIOBEKA U
rOCyJapCTBEHHBIH  CYBEPEHUTET»  BBICTYNUJI  M3BECTHBIM  YYEHBIM  —
MexayHapoaHuk Kapramkun Brnagumup AjekceeBuY, IOKTOpP HOPUIMYECKHUX
HayK, TJIaBHbIA HAay4yHbIM COTPYJHMK CEKTOpa TMpaB uyejaoBeka HWMHcTUTyTa
rocynapctsa v npasa PAH

B cBoeM BBICTYIUICHMH OH MOJYEPKHYJ, YTO CTAHOBJICHUE IPUHIIHMIIA
YBAXXCHUSA IPAB YEJIOBEKA B MEKIOCYJApPCTBEHHBIX OTHOIICHUAX IMPOXOJWIO Ha
MPOTSHKEHUU JUIMTEIBHOTO MCTOPUYECKOTO mnepuona. Bmnote 1o cepeamnabl XX
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BEKa YYACTHHKH MEKIYHAPOIHBIX OTHOIICHHA HMCXOMWIM M3 aOCOIIOTH3AINN
CBOETO CYBEpCHHUTETA U CYMTAJIM, YTO PETyJUPOBAHUE ITPAB YeIOBEKa U UX 3alllUTa
OTHOCHTCSI MCKIIIOUUTEIBHO K MX BHYTPeHHEH KommeTeHIMH. OJIHAKO B YCIIOBHUSIX
rI00aIM3alid HEBO3MOJKHO CYIECTBOBATh 0€3 OrpaHHUYECHHS T'OCYJAapCTBEHHOIO
CyBepeHHTEeTa. BO B3aMMO3aBUCHMOM COBPEMEHHOM MHUPE TOJBKO ITyTEeM
COTJIACOBaHUs IMO3HMIMN TOCYIapCTB, 3a4acTyl0 Jake B yIIepOd MX CYBEpECHHBIM
IpaBaM U MPU3HAHUS BEPXOBCHCTBA MEXKYHAPOIHOTO MpaBa HaJl HAIMOHATbLHBIMA
3aKOHaMHM, MOYKHO 00CCIIEYUTh MMPOYHBIM MHUP U BCEOOIIYI0 6€30I1aCHOCTb.

C ouUeHb WHTEPECHBIM Hay4YHBIM cooOIeHHeM o EBpomeiickom cors3e u
npobiieMax TOCYIapCTBEHHOI'O CYBEPEHHUTETa BBICTYNHJ JOKTOP HOPUIUYECKHX
HayK, mnpodeccop, 3aciaykeHHbH opuct P®, 3acimykeHHBIN aesTenb HayKH,
IJIaBHBIM Hay4dHbIA COTpYIHHMK HMHcThTyTa rocymapctBa um mpaBa PAH Uupknn
Bennamun EBrenbeBud. B cBoeM BBICTYIUIGHMM OH OOpaTWjl BHHUMaHHE
coOpaBIIKXCs HA MPOOJIEMBI TOCYJAPCTBEHHOTO CyBEPEHUTETA U MOAUYEPKHYII, YTO
rOCYJIapCTBEHHBIM  CYBEPEHUTET IepelaTh HeENnb3sA. B coOTBETCTBUH €
KOHCTUTYLIMSIMU TOCYyJapcTBa-ujeHbl nepenatoT EC HeKOTopbIE rocyapCTBEHHbIE
IIOJIHOMOYHS, CYBEPEHHBIE IIPaBa, KOMIIETEHIIUIO, HO HE CYBEPEHHUTET.

[Ipsixuna TaTeaHa MuxaiioBHa, JOKTOp IOPUIWYECKUX HaAyK, mpodeccop
Kageapsl TOCYJapCTBEHHO-MPABOBBIX MUCHUIUIMH FOpuandeckoro WHCTUTYTa
I'bOY BO «MoCKOBCKHI TOPOACKOW NMEAArorMYeCKUil YHUBEPCUTET» MOCBATHUIIA
CBOE€ BBICTYIUICHHE MpoOJieMaM 3aluThl MpaB 4YeloBeka KOHCTUTYIIMOHHBIM
Cynom P® u EBponeiickuMm cyaoMm 1o npaBaM yenoBeka. OHa MogYepKHysa, 4To
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3TH CyIbl TMOAJEPKUBAIOT aBTOPHUTET APYT Opyra, HO TOBOPUTH O TOM, YTO
pemienust EBponeiickoro cyaa Beiie Koncruryunonnoro Cyna Poccuun Oynper e
BepHO. [lo ee muenuto ECIIY HyxeH myis Toro, 4toOwl Jydmie paborana BCs
HAIMOHAJIbHAS CHCTEMa T10 3aIllUTe MPaB YeI0BEKa.

TpaguimonHo B KOH(MEPEHIMHU, HAPSAIYy C MACTHUTBIMU YYCHBIMH, aKTHBHOE
y4acTUe MPUHUMAIOT CTYJACHTBI, MArUCTPAHTHl M aCIIMPAHThI, KOTOPHIX B 3TOT pa3
okazaJioch 0osiee 30 yenoBex.

OpranuzaTopsl KoH(pepeHu npusHaTenbHbl komnanuu Koncynerant [ltoc,
KOTOpasi CHCTEMAaTHYECKH OKa3blBaeT HH(MOPMAIIMOHHYIO MOIJAEPKKY HayuHBIX
MeponpusATHd MOCKOBCKOTrO I'yMaHUTapHOTO YHHUBEPCUTETA, a Takxke J(aBplIOBY
Henucy IOppeBuuy — aupexTopy uszgarenbctBa @DenepalibHOTO KypHala
«Cynpsi», KOTOpbI oOecredyms y4acTHUKOB  KOH(EpeHIMH KypHajlaMu,
PAaCKpBIBAIOIMMH JIESITENBHOCTE CyA0B B Poccnn u EBporeiickoro cyia rmo npaBam
YEJI0BEKA.

[Ipencenarens opranu3annoHHoro komurera T. A. ColllHUKOBA.
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Kapramkun B.A.!
IIpuHuMN yBas)KeHUS NMPaB YeJI0BeKA U rOCyAapCTBEHHbIN
CyBepEHUTET

AHHOTAIMSI: B CTaTb€ HCCIEAYETCS CTAHOBJIEHUE NPUHUMUIA YBAKEHUS
IIpaB 4YEJOBEKA, PA3BUTHE KOTOPOI'O OKAa3bIBAET CEPHE3HOE BIUSHUE HA CYKEHUE
PaMOK rocyJ1IapCTBEHHOI'O CyBepeHUTeTa. B cOBpeMEHHOM MEXIyHApOJAHOM MpaBe
CYBEpPEHHMTET  TOCYJapCTB  TMOJBEPraercsi  CEpbEe3HbIM  OTPAHUUYCHUSM,
aHAJIM3UPYEMbIX aBTOpPOM. B craTbe Takke paccMaTpHUBAaeTCs BEPXOBEHCTBO
MEXTYHapOJIHOIO MpaBa HaJ HAIIMOHAJbHBIM 3aKOHOJATEIIbCTBOM.

KiroueBble cJjioBa: mpaBa 4YEJIOBEKA, TI'OCYNAapCTBEHHBIH CYBEPEHUTET,
pErHOHAJIbHBIE OPraHbl, BEPXOBEHCTBO, MEXyHAPOAHBIN MEXAHU3M.

Pa3BuTne MeXAyHapoIHOro ImpaBa B COBPEMEHHOM MHpE U, B
ocoOeHHOCTH, B cdepe mpaB ¢ HEU30SHKHOCTHIO CTaBUT BOMPOC O €ro
COOTHOIIEHMM C  HAlUMOHAIBHBIM  3aKOHOJATEIbCTBOM  TIOCYJIAapCTB U
rocyJapCTBEHHBIM CYBEPEHUTETOM.

CraHoBneHue NpUHIUIIA YBaKEHUS npas YeJioBeKa B
MEXTOCYJAPCTBEHHBIX OTHOIICHUSX MPOXOAWIO HA MPOTSKEHUU JJIUTEIBHOTO
ucropudeckoro nepuoaa. Bmiote n0 cepeaunbl XX BEKa  YYaCTHHKHU
MEXAYHApPOJIHBIX OTHOUIEHUH MCXOIUIIN U3 aOCOTIOTU3AIMN CBOETO CYBEpEHUTETA
U CUWTaJ¥, YTO PETryJUMpOBAHHME IIpaB YEIOBEKA W MX 3alIUTa OTHOCUTCSH
UCKJTFOUUTEIBHO K X BHYTPEHHEH KOMIIETEHLIUU.

BriepBele npHHLMII YBaK€HUs IpaB 4YeJOBEKa ObUI IPOBO3IVIALIEH B
YcraBe OOH. Cornacho 1. 3 ct. 1 YcraBa nepeng Opranuzanyeit Juillb CTaBUIACH
LEelb  «OCYIIECTBISATH  MEXAYHApOJHOE COTPYJIHHMYECTBO B  Pa3pelICHUU
MEXAYHAapOJHbIX MPOOJEM 3KOHOMHYECKOIO, COLMAIBHOIO, KYJIbTYPHOIO U
T'YMAHUTAPHOIO XapakTepa W B INOOLIPEHUM W Pa3BUTHM YBaXXEHUS K IIpaBaM
YesloBEeKa M OCHOBHBIM CBOOOJAM JUIsl BCEX, 0€3 paziuuus pachl, MoJia, si3blka U
penurumy.

BaxHo ormeruth, yTo mnojoxxkeHue YcraBa OOH o0 yBaxeHuu npas
YyesioBeKa ObLI0 c(pOopMyJIMPOBAHO B CT. | HE B KauecTBE 00s13aTENBHOTO NPUHIIMIIA,
a JIMIIb KakK ILelib, KOTopyto Oyxaer mnpecnenoBath Opranuzauus OO0beAMHEHHBIX
Hanuii. Cemb 0053aTe€NIbHBIX TPUHIIMIIOB MEXAYHAPOJAHOIO MPaBa NEPEUUCIISIUCH
B cT. 2. Cpeau HUX HET NpUHIMIIA yBakeHHs npas venoBeka. Ho Yecras OOH He
OTPaHUYMBAETCS CCHUIKOW Ha IMOOILIPEHUE M pa3BUTUE YBAXKEHUS K IpaBaM
4eJI0BEKa U OCHOBHBIM cB0oOoAaM. B ero cr. 55 (1. «c») conepkurcs ykazaHUe Ha
To, uro Opranuzauus OOveauHeHHbIXx Hamuii «cogeicTByer...BceoOLIEMY
YBOKEHHUIO U COOJIOJEHUIO IIpaB YeJIOBEKa M OCHOBHBIX CBOOOJ Ui BceX, 0e3
pas3nu4us packl, M0J1a, I3bIKA U PEIUTANY.

1Kapramkna Bragnmup AnekceeBnd, JOKTOp IOpHAMYECKUX HayK, podeccop, 3acayxeHHbIi 1opuct Poccuiickoit ®eneparmn,

[JIaBHBII Hay4HbIH coTpyaHuk MHCcTUTyTa rocynapcrsa u npasa PAH
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CoOBEpILIEHHO OYEBHIHO, YTO CCHUIKA HA «COJCHCTBUE» YBAXKCHUIO IPaB
yesioBeKa He HOCHUT o0s3aTesIbHOro xapakrepa. M3 ananuza ct.ct. 1 u 55 YcraBa
OOH crnenyert, 4TO 3TOT MEXAYHAPOIAHBII TOrOBOP HE BO3JaraeT Ha rocyaapcTsa
00s13aTEIBCTBO COOJIOATh MpaBa U CBOOOJBI YETOBEKA, a JIMIIL MPHU3BIBAET HUX
COZICICTBOBATh HMX OCyllecTBICHUIO. He yauBHTENbHO, 4YTO B JIOKJAJe
noakomutera |/1 ©Ha koHdepeHnuu B Can-OpaHIUCKO, MOCBSIIICHHOM
paccMotpenuto m. 3 cr. 1 ¥Ycraa OOH, ormeuanoch, uto oO€cleuYeHHE WU
HEMOCPE/ICTBCHHAS] 3allluTa IIpaB 4YEJIOBEKa W OCHOBHBIX CBOOOJ SIBISIETCS
BHYTPEHHHUM JIEJIOM Ka)XXJO0To TocyaapctBa. [1oaToMy MOJKOMHUTET HE MPHUHSLI
NpPEJIOKEHUI yKa3aTb B OJTOM IIyHKT€ HE Ha «IIOOUIPEHHE» U «Pa3BUTHE
YBAOKEHHUS» K IIPaBaM YeJIOBEKA M OCHOBHBIM CBOOOJIaM, a HA MX «3alIUTy» .

B cr. 1 VYcrasa OOH noauepkuBatoTcs 1uenu OpraHuzaiuu
OO0benuueHHblx Hammii, K JOCTHKEHUIO KOTOPBIX JIOJDKHBI  CTPEMUTHCS
rocyJapcTa-uwieHbl. Takue 1enu TOJKHBI OCYIIECTBIISITBCSA MYTEM HallaXKUBaHUs
COTpPYIHHUYECTBA  MEXAY TOCYJapCTBaMH, MPHUHATUA  3aKOHOAATEJbHBIX,
aIMUHUCTPATUBHBIX U UHBIX MEP HA BHYTPEHHEM YPOBHE.

Opnako mnpunarue YcraBa OOH He mnpuBeno k eauHOOOpazHOMY
TOJIKOBAHWIO  TPUHIMIA yBAXXKEHHS IpaB YeJIOBEKa, KAaK B TEOPUH
MEXIyHApOJHOrO0 MpaBa, TaK M B MPAKTHKE MEXKJIYHapOAHBIX OTHOIIeHuH. He
cinydaiiHo nocie npunatua YcraBa OOH rocynapcTBeHHBIE AeSTENH, TUILIOMATHI
Y YUYCHbIC BBICKA3bIBAJIM PA3JIMYHbIE TOUYKHU 3PEHUS OTHOCUTEIBHO HOPUANYECKON
CHUJIBI €T0 MOJIOKEHUH, Kacaloluxcsl IpaB yejoBeka. MHOTHe 3anajHble IOPUCTHI U
rocyJapCTBEHHbIE JIeATENU B TO BpeMs noJsaranu, yto ¥YcraB OOH He Hanaraer Ha
rocyJ1IapcTBa IOPUIUYECKUX 00s3aTEIHCTB B OTHOIICHUU TMOOIIPEHUS YBAXKEHUS K
mpaBaM dYelOBeKa M UX COOJIOJEHUS, a TOJBbKO (POPMYNHPYET IIENH, KOTOphIE
JIOJKHBI OBITH TOCTUTHYTHI .

I'ocynapctBennsiii aenaprament CHIA takke 3aaBisiia, uro Ycras OOH
HE TPEIyCMaTPUBACT «IOPUIAMYECKHX 00s3aTEIhCTB TapaHTUPOBATH COOIIO/IEHUE
OTIpENICTICHHBIX TMPaB YeJIOBEKa WM OCHOBHBIX CBOOOJ Uil BCeX O€3 pa3iuuus
PACHI, 1014, SI3BIKA U PEIIUTUNN»”.

Te xe 3amamHble yueHbIe, KOTOpbIe cunuTaind, 4to YcraB OOH oOs3biBaet
rocygapcrBa  coOJIOJaTh  OCHOBHBIE  IpaBa  YEJIOBEKAa, OJHOBPEMEHHO
UHTEPIPETUPOBAIIN €r0 INOJOXKECHHA KaK JAarollie IIPaBO HAa BMEIIATENBCTBO BO
BHYTpPEHHHE JI€J1a TOCYIapCTB .

KOpucThl conmanucTuueckux CTpaH ObLIM €AMHOAYIIHBI B TOM, 4TO YCTaB
OOH Hanaraer Ha rocyzapcTBa TBEpAbIE FOPUAMYECKUE 0013aTEIBCTBA COOIIOAATH
IIpaBa YeI0BEKa U 3aIlPENacT UM BMEIMBATELCA BO BHYTPEHHHE €A APyT apyra' .
Ortoi no3unmu npunepxuBaics u Coperckuil Coro3, MPOBOAS CBOIO BHYTPEHHIOIO
W BHCIIHIOO TMOJUTUKY. Tak, BeIcTymas Ha ['eHepanbHoii AccambOiee OOH
HakaHyHe MNpuHATUA BceoOmelt nexnapaiuu npaB 4YesoBeKa, riaBa COBETCKOU

1Cwm.: Hudson M. Integrity of International Instruments // American Journal of International Law. 1948. Jan. Vol. 42. No. 1. P.
105-108; Kelsen H. The Law of the United Nations. L., 1950. P. 29-32.

2 Cwm.: Documents of the United Nations Conference International Organization. San-Francisco, 1945. Vol. VI. P. 1705.
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neneranun A5, Beimmuckuii  3agBisia, 4yro CoBerckmit Coro3 HE CMOXKET
roJIoCOBaTh 3a NMpuHATHE Jlekilapalunu, MOCKOJIbKY IOJIOKEHHS 3TOr0 JOKYMEHTa
MOT'YT ObITh HCITOJIB30BAHbI TS BMEIIATEIHCTBA BO BHYTPCHHHE €A .

Crnenyer oTrmMeTuth, uto KoH(pepeHus B CaH-OpaHLIKUCKO OTPHULATEIHHO
OTHECJIaCh K IPEIIOKEHHUIO yKa3aTh B Y CTaBe IEpEeUYEHb IIpaB, KOTOPHIE JAOJKHBI
MOJIJIEKaTh BCEOOIIEMY YBaXKCHHUIO M COOJIOACHMIO, CUMTas, YTO OOCYXICHHE
ATOT0 BOTMpOCa IeIecoo0pa3Ho MEePeHecTy Ha OoJee MO3JHUI 3Tam, KOrjaa HauHeT
dbynknuonuposath [ enepanbaas Accambies u gpyrue opraast OOH.

N Tonbko mnocne npuHATHS BceoOmiedl nexkmapauuu MpaB 4YeloOBeEKa,
[TakTOB 0O mpaBax YeIOBEKA U IPYTUX MEXIAYHAPOJHBIX IOTOBOPOB B 3TOM 00J1acTH
rocynapctBa-uienbl OOH crTanum TOCTENEeHHO TMpU3HaBaTh 00s3aTEIIbHBIN
XapaKTep OCHOBHBIX IIpaB M CBOOO]] YeTIOBEKA.

PazButne MeXAyHApOOHOTO IpaBa M MEXKIYHAPOJHBIX OTHOLUIEHHUH BO
BTOpOM ToJIOBUHE XX B. B Hauaje HBIHEIIHETO CTOJETHUS CBUIECTEIBbCTBYET, YTO
cepa AecTBUS MPUHIMIA YBAXKEHUsI MPaB YeJIOBEKa IMOCTOSIHHO PaCUIMPSETCS.
bonee TOro, OH HamoJHsAETCSs BCE HOBBIM cojepxkaHueM. OpraHuzanus
OOveaunenHblx Haumii v ee JOroBOpHBIE OpraHbl KOHTPOJIUPYIOT IPOLECC
COOJIIO/IEHUS TOCYIapCTBAMH BCE PACHIMPSAIOIIErocs NepeyHs 00s3aTeNbHbIX MpaB
U CcBOOOJ M MNPUHUMAKOT B TaKUX LEIIX MEpbl, MPEAyCMOTPEHHbIE
MEXTYHapPOIHBIM IIPABOM.

B HacTosimiee BpeMsi paccMaTpyUBaeMblid IPUHIMI 00SI3bIBAET TOCY1apCTBA
HE TOJIBKO YBaXKaTh M COOJIIOATH IIpaBa Y€JIOBEKa, HO M MPUHUMATH MEPBI ISl UX
3alUThl U MPECEUEHUs] MPECTYMHbIX HapyleHU. MexayHapoJHoe cooOIecTBO
TAaK)K€ HECEeT 0053aTeNbCTBO 3alllMIIATh I[IpaBa 4YeJlOBeKa M IMpeceKkaTtbh HX
MPECTYIHBIE HAPYILICHMUS.

NMeHHO Takoe TOJKOBAaHWE NPUHIIMIA YBaXKEHUs MpaB 4YeloBEKa ObLIO
JaHo rocynapcreamu Ha Becemupaom cammute 2005 rona. B uToroBom JoKyMeHTe
Cammura, mnpunaroM [‘enepambHoit Accambneeit OOH c¢ yuactuem riaB
rOCyJ1apCTB U NPaBUTENIbCTB, O{UEPKUBAIACh 00A3aHHOCTh TOCYIaPCTB HE TOJIBKO
yBakaThb IIpaBa 4YeEJIOBEKa, HO M 3alIMINATh HUX OT NPECTYIHBIX HapyIICHUM.
OIHOBPEMEHHO TOCYAapCTBAa BO3JOXKWIM Ha MEXIyHapOJAHOE COOOIIECTBO
00s3aHHOCTh IpPECeKaTh MPECTYNHbIE HAPYLIEHUs W MPeJOoTBpallaTh HUX
HapyLIEHUS.

[locne co3manmst Opranuzanuun OO0benuHeHHBIX Hamuit u  mpuHATHS
¥Yceraa OOH rocynapctpa MOCTENEHHO CTaM OTKA3bIBATHCS U OT a0COTIOTU3ALIUN
rOCyAapCTBEHHOIO  CyBEpPEHUTETa W  Hauyajdd [pPU3HABaTh  BO3MOXKHOCTH
IIpaBOMEpHBIX ero orpanmyeHuid. Ycra OOH Hapsany ¢ Apyrumu NpUHLMIAMUA
3aKpenusl MPUHIIMII CYBEPEHHOro paBeHcTBa rocynaapctB (m.1 crt. 2). B cr. 2
VYcraBa ¢aktuuecku 3aQUKCUPOBAHBI JBa MPUHIUIA — PUHIUI YBaXCHUS

1Cwm.: Bemmackuit A SL. «O npoekre Jlexnapanuy npas denoBeka.» Peus Ha 3aceqanun ['enepansaoit Accambien OOH 10
nexabpst 1948 r.» // Bermuackuii A 5. «Borpockl MexIyHapoIHOTo IpaBa U MexXIyHapoaHoi nomutuku». M., 1951. C. 379-

390.
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roCyJJapCTBEHHOT'O CYBEPEHUTETA U NIPUHLIUI pAaBEHCTBA rocyaapcTB. PazsepHyTtoe
COJIEp’)KaHUE HA3BAaHHBIX NMPUHLHUIIOB colaepxkutcsa B Jlexknapauuu ['eHepanbHOU
Accambnen OOH o npunnumax mexmayHapoanoro mnpasa 1970r., B XeabCHHCKOM
3akmountenbHOM akTe CoBemanus 1o O€30MacHOCTH U COTPYJIHUYECTBY B
EBpone 1975r. u psane apyrux MexayHapOIHbIX JOKYMEHTOB.

CyBepeHHOE pAaBEHCTBO TOCYAApCTB NPEAIONAracT HX HOPUIAYECKOE
PaBEHCTBO B KaUe€CTBE CYOBEKTOB MEXAYHAPOHOTO MpaBa. Ho 310 He 03HavaeT ux
dakTrueckoro paBeHcTBa. ['ocyaapcTBa OTIMYAIOTCS IPYT OT ApyTa 1Mo pazMepam
TEPPUTOPHUIA, YUCITCHHOCTH HACEJICHUSl, YKOHOMUYECKOMY MOTEHIHATY, BOCHHOU
Moy U T.A. [Io3TOMy MX POJIb B MEXIYHAPOJHBIX OTHOLICHUSX, HECMOTpPS Ha
dbopmanbHOE I0OPUINYECKOE PAaBEHCTBO, (pakTHuecku HeoauHakoBa. CiemyeT oco0o
OTMETUTh, YTO U B IOPUINYECKOM PABHONPABUU TOCYAAPCTB JOIYCKAIOTCS, MO
KpailHe#ll Mepe, 1Ba CIEAYIOUINX UCKIIOUECHUS:

e npunsitue pemenuss Cosera bezomacnoct OOH ronocamu neBsitu
yieHoB CoBeTa, BKIIIOYasi COBNAAOIINE I0J0Ca BCEX €ro MOCTOSHHBIX YWICHOB;

® [IPUHATHUE PEIICHUS B PJE MEXIYHAPOIHBIX OpraHM3alUi IyTeM,
TaK Ha3bIBAEMOT0, B3BEIICHHOTO F'OJIOCOBAHHS.

Hapsay c¢ npoBosriamieHMEM MPUHIMIIA YBaXKEHUS TOCYIAPCTBEHHOTO
cyBepenutera YcraB OOH coaepxan MOJOXKEHHS O MPABOMEPHOCTH €r0
OrpaHUYeHHIl. ITO OTHOCUTCS, 0COOEHHO, K TJI. VII 0 mpuHyAUTENbHBIX MeEpax U
pany apyrux crareid Ycrasa OOH.

[Tpunstue BceoOmelt aekmapanuu mpap udenoBeka u IlakToB o mpaBax
YeJIOBEeKa MPUBEIO K JAIbHEWIINM OrPaHUYECHUSM B JAHHOM OTHOIICHHH.
BceoOmiass mexmnapaius, nmpu3HaBas B MEPBOM Ke CBOCH CTaThe €CTECTBEHHBIN
XapakTep TMpaB  YeJIOBEKa, OTBEpraeT TeM CcaMbiM  aOCOJIOTHU3AIUIO
rocyJJapCTBEHHOro cyBepeHurera. (Co3/1aHNe KOHBEHUMOHHBIX KOHTPOJIbHBIX
opranoB OOH, a 3atem 1 OpraHoB MeXIyHAPOJHOTO MPABOCYIHsS, B OCOOCHHOCTH
Mexaynapoanoro YrosoBHoro Cyna (MYC), okaszano JanbHeilllee cepbe3HOoe
BIIMSHUE HA CY>KEHUE PaMOK IOCyJapCTBEHHOTo cyBepeHuTera. Pumckuii Craryt
MVYC u3bsin MHOrME BONPOCHI YTOJIOBHOTO MpaBocylus U chepbl BHYTPEHHEU
KOMIIETEHIIMA TOCYJapCTBa, MPEIyCMOTPEB MPUBJICYECHUE WHJIIUBUJIOB, BKIIHOYAs
BBICIIMX TOCYJapPCTBEHHBIX YNHOBHUKOB, K OTBETCTBEHHOCTH 32 MEKIYHApPOIHbBIC
npecTyrieHus. Takoil mpolecc NpUBOAUT K TOMY, YTO B COBPEMEHHOM MHUPE BCE
Oojiee Cy)KaeTcsi BHYTPEHHSSI IOPUCIUKIIMS TOCYJapCcTB W MHOTHE BOIPOCHI
BHYTPHUTOCYIaPCTBEHHBIX OTHOIICHUHN BBIBOASTCS U3 chepbl IeUCTBUSA M. 7 CT. 2
VYcraBa OOH.

CyBepeHHUTET TOCYIapCTB B COBPEMEHHBIX MEXKIYHAPOIAHBIX OTHOLIEHUAX
MOABEPraeTCsl CEPhE3HBIM OTPAHUYEHHUSIM B CIAEAYIOLIUX CIyYasx:

® KOTJ1a TOCYJIapCTBO TOOPOBOJIHHO MPUHUMAET Ha CeOsl OTPEICIICHHBIS
MEXTYHapOIHbIE 00A3aTENbCTBA;

e KOrJja OHO CTaHOBHUTCS  YYaCTHUKOM  JABYCTOPOHHETO  WJIU
MHOTOCTOPOHHETO JJOTOBOPA;

® KOrjga rocyJapCTBO BCTYNAaeT B Ty WM HHYI0 MEXIYHAPOIHYIO
OpraHu3alNIo, MPUHUMAS Ha ce0s COOTBETCTBYIOIINE 005S3aTENbCTBRA;
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® KOrjla  MEXIAYHapOOHBIMM  WJIM  PErMOHAJIBHBIMU  OpraHaMu
MPUHUMAIOTCS PEIICHHS, UMEIOIINE 00s3aTeNIbHYI0 CUITY JIJISl TOCYAapCTB;

® KOrja rocy/1apcTBO IPU3HAET BEPXOBEHCTBO MEKIYHAPOJHBIX HOPM
HaJl HAIWOHAJIBHBIM 3aKOHOJATEIbCTBOM.

CyBepeHUTeT rocyJapcTB OrpaHUYMBAETCS W TMPUHLHUIIAMH jus cogens,
JNEUCTBYIOIIMMH €rga omnes. OTO JNaJleKO HE TMOJIHBIA IEPEYEHb OTPaHUYEHUU
CYBEpPEHUTETA, HAJTAra€MbIX MEXIYHAPOIHBIM IIPABOM HA rOCYAapCTBa.

B sroit cBs3u ciegyer ocobo ynomsinyTh EBpomnelickyro KoHBeHIuio mo
npaBam uenoBeka (EKITY). Co3ganHublii B COOTBETCTBUY ¢ Ha3BaHHOW KoHBeHIMEH
MEXaHU3M SBJseTCs (PaKTUYeCKH HaJIHAllMOHAJIBHOW BiacThio. Ero yupexnenue
notpeboBaio  OoT rocyaapctB-uieHoB CoBera EBpombsl  oTKazaTbCs  OT
CJIOKUBIITUXCS CTEPEOTUTIOB U aOCOIIOTU3AIMU TOCYAAPCTBEHHOTO CYBEPEHUTETA.
Pemenust EBponetickoro Cyaa no npaBam venoeka (ECIIY), umeromniue 3nauenne
MPEIeICHTa, OKa3bIBAIOT 3HAYMTEIHHOE BIMSHUE Ha (POPMUPOBAHUE U PA3BUTHE
JIOKTPUHBI €EBPOIIENCKOrO ITpaBa.

TakuMHu pemeHusIMM B TIOBCEAHEBHOM TMPAKTHUKE PYKOBOJCTBYIOTCS
MHOTHE CyAeOHble oOpraHbl rocyaapcTB-ydacTHUKOB. YUnensl CoBera EBpombl
KOPPEKTUPYIOT CBOE BHYTPEHHEE 3aKOHOJATENbCTBO M aJMUHUCTPATHUBHYIO
MPAKTUKYy IoJ BiusgHUEM Ha3zBaHHOM KonBenumm u pemenunt ECITY. Otepras
3aKOHHOCTb HAllMOHAIBbHBIX CYJEOHBIX pelleHud, ykazanHbldi Cyn moOykaaer
3aKOHOJAATENS EPECMATPUBATh JIEUCTBYIOIIEE 3aKOHOAATEIBCTBO U MPAKTUKY €0
MIPUMEHEHMUS.

Ucnonnenne pemennit ECITY, kak mogyepkuBaroT 3apyOeKHbIE FOPUCTHI
M.Jlxanuc u P.Kel, «aemoHcTpupyeT mosiBieHue 3GHEKTUBHON CHCTEMBI
MEXIYHapOJHOTO TpaBa, PETyIUPYIONIEH HEKOTOpble Hanbojee YyBCTBUTEIbHbBIC
00JacTH, KOTOpbIE, KaK paHee YTBEPKIAIOCh, HAXOIWINCh B HCKIIOUUTEIHLHON
cepe rocyaapcTBEHHOro cyBepeHHTeTa». [10j00HBIE OIEHKH JAlOTCS MHOTUMHU
uccienosarensimu. Tak, onenuBas umiuiementanuio EKITY, ppaniry3ckuit yueHsrii
K.Bacak eme B 1982r. ormeudan, 4TO BIEPBBIE MOSABUJICS MEKIYHAPOIHBIN
MEXaHU3M, KOTOPBIM (YHKIIMOHUPYET BHE TOCYJIapCTBa M «BBIPAXKAET OOIIUE
LIEHHOCTH BCETO YEJIOBEYECTBAY.

Cyn mo mpaBaMm 4YeloBeKa co3/laH He Toiabko B EBpome. B 1969r. Obun
co3qaH MexxaMepuKaHCKUN CyJl IO TIpaBaM 4ueiioBeka, a B 2004r. — Adpuxanckuii
CyJ1 10 IIPaBaM 4Y€JIOBEKA.

Onuum u3 HambOosiee >(P(EKTUBHBIX M JUHAMUYECKH Pa3BUBAIOLIUXCS
pPErMOHANBHBIX 00pa30BaHUM, KOTOPOMY TOCYJIapCTBa MepeAalid 3HAYUTEIbHYIO
4acTh CBOMX CyBEpEHHBIX mpaB, siBisieTcss EBpomerickuii Corwo3 (EC). Ero unenst
MPU3HAIOT TPUMAT MEXAyHapoaHOro mpara u mpaBa CoobOmiectBa. OOIIHOCTH
MPaBOBBIX Tpaauuui B EBpone mo3Bosimia cO34aThb YHUBEPCAIBHYHO ITPABOBYIO
CHUCTEMY, B KOTOPOHM CYIIECTBYIOT KaK HallMOHAJIbHBIC MPABOBBIE CUCTEMBI, TAK U
€BpONENCKoe MpaBo, 00s3aTebHOE AJi rocyaapcTB-wieHoB EC.

Pemenust Cyaa eBpoOIeHCKUX COOOIIECTB pacCMaTPHUBAIOTCS B KadeCcTBE
NPELEICHTOB U, KaK TaKOBbIC, SIBIIIOTCS O0S3aTeNIbHBIMU JJI BCEX T'OCYAApCTB-
yiieHOB. OOs3aTeIbHBIMU JUIsI BCEX TOCYJApPCTB-WICHOB SBISIOTCS U MHOTHE
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peuienusi, npuHuMaembie nHcTuTyTamu EC. B cymnoctu, EBponeiickuii Coro3
MOCTETIEHHO MOKET MPEBPATUTHCA B (penepaiinio uim KoHdeaepauio rocy1apcrs.

Takum  oOpa3oM,  CyBEepeHHUTET TIOCYIapCTB B  COBPEMEHHBIX
MEXTOCYAAPCTBEHHBIX OTHOLLIEHUSAX OIPaHUYMBAETCS HE TOJIBKO MEXAYHAPOIHBIM
IpaBOM, HO M MPaBOM PErHOHAIBHBIX oOpraHusauuid. Hekotopele M3 Takux
OpraHM3aldi TIIOCTENIEHHO MPEBPAIAOTCd B COMO3BI  rocymapcts. Ha nx
TEPPUTOPUM JEHUCTBYET KaK HAUHWOHAIBHOE NIPaBO, TAK M PErHOHAIBHOE H
MEXIyHAapOJHOE IIPaBO, KOTOPHIE B 3HAYUTEIBLHOM CTEIIEHUM OIPAHUYMBAIOT
CyBEpEHHBIE ITPaBa roCyAapCTB-YICHOB.

IIponecc orpaHWyYeHHs] CYBEPEHHBIX IIpaB TOCYJAapCTB HE MPOXOIUT
0e300ie3HeHH0. OOHUM M3 MOKa3aTelied €ro CJI0KHOCTUA SABJIAETCS MOMBITKA
HEKOTOPBIX TOCYHApCTB, YYEHBIX, AUIUIOMATOB W TOCYAApPCTBEHHBIX JeATENeH
MOCTaBUTh TM0J] COMHEHHE OO0S3aHHOCTb YYAaCTHUKOB MHPOBOTO COOOIIECTBA
coONIO/IaTh JTOCTUTHYTHIE MEXKIyHApOJHBIE COIVIAIIEHUS, OOIIeNpU3HAHHbIC
IPUHIUIOBI 1 HOPMBI MEXYHAPOJHOTO MpaBa. JTO BBIPAKAETCS, B YACTHOCTH, B
OTPULIAaHWHM BEPXOBEHCTBA MEKIYHAPOAHOIO IMpaBa M MNPSIMOro JEHUCTBHUS €ro
HOpM, IIOCKOJIbKY Takoe OTpHllaHue, Kak rosaraetr npogeccop HO.A. Tuxomupos,
MOYET TIPUBECTH K «PAcCIIaThIBAHMIO HAIIMOHANBHBIX IPABOBBIX cHCTeM» . IT0 ero
MHEHHUIO0, TOCYyAapcTBa JOJIKHBI «CaMOCTOATEIBHO OMNpPEAeNsATh (OPMBI CBOETO
CHOPUIAUYECKOTO OBITHS.

[Tonobnas Touka 3peHus OblIa U310keHa mpodeccopom 3opskuHbM B.J B
ero uHTepBbIO «Poccuiickoil razere» ot 29 oxtsa6pst 2010r., o3ariaBiaeHHbIM
«IIpemen ycrymuumBOCTH», B KOTOPOM OH BBICTYIIHJI 332 BEPXOBEHCTBO
HAallMOHAJIBHOTO TIpaBa HAJ MEXAYHAPOAHBIM IPAaBOM. OTOT IPUOPUTET, IO
muenuto 3opekuHa B.Jl., meiictByer Torma, xorma «pemienus CtpacOyprckoro
Cyna coMHHTENbHBIE U, TeMm Oojee, MNOpAMbIM 00pa3oM  3aTparuBaroT
HallMOHAJIbHBIN CYBEPEHUTET, OCHOBOTIOJIAraoIIHE KOHCTUTYLIMOHHBIE
IPHHIHATIED .

Hamankn Ha BEpXOBEHCTBO MEXIYHApPOJHOTO IPaBa IMPHUBEIN K MPSMBIM
npu3biBaM u3MeHuTh raBy 1 Konctutyunu Poccun «OCHOBBI KOHCTUTYLIHOHHOTO
CTpOs1», OTMEHHUB IOJIOKEHUE CT. 15 0 mpuopurere MEXIyHapOJIHBIX JOTOBOPOB
HaJl HAMOHAJIBHBIM 3aKOHOJAATEIbCTBOM.

Kak 3asBun mpodeccop A.M.bacTpbiknH «yKka3aHHOE MOJI0KEHHE paboTaeT
IpOTUB HMHTEpecoB Poccum... YcrpaHeHue B HalleM 3aKOHOJATENBCTBE ITHX,
00pa3HO TOBOPS, AMBEPCHI MPABOBOIO PETYJIUPOBAHMS YKPENHUT HE3aBUCHUMOCTh
Poccuiickoii @enepaunu B npaBoBoi cdepe, BEPHET €ro K JIy4IIMM TpPagulusM
OTEYECTBEHHOTO CYIOMPOM3BOACTBAY .

CoBpeMEHHBIII MHUpP CTaHOBHUTCS Bce 0Oojiee B3aUMO3aBHUCHUMbBIM U
LEJOCTHBIM. B HEM OJHOCTOpPOHHHE AEHCTBHUS TOCYNAPCTB, HE YUYWUTHIBAKOLIUE

1Tuxomupos 10.A. «['mobanu3anus: B3aNMOBIUIHNAE BHYTPECHHETO U MEXIyHApOIHOTO mpaBay. JXKypHan Poccuiickoro npaga.
2002. Ne 11. C. 3-12.
23opekuH B. /. «IIpenen ycrymuuBocti». Poccuiickas razera. 29 oxrsopst 2010 r.

3lazera «Kommepcant». 27 pespainst 2015
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MHTEPEChl APYTMX CTpPaH U HApOJOB, HE TOJbKO HE JAIOT UM JIOJITOBPEMEHHOIO
MPEUMYIIECTBA, HO U 3HAYUTEIBHO OCIOKHSIOT MEKTOCYJaPCTBEHHbIE OTHOLIEHUS
¥, B KOHEYHOM CuU€Te, MOIYT IIOCTaBUTh MOJ Yrpo3y caMoO CYILIECTBOBaHUE
YEJIOBEUECKOW [IUBUIIN3ALU Y.

Bo B3anm03aBUCMMOM COBPEMEHHOM MHUpPE TOJIBKO MYyTEM COIJIACOBAHUS
NO3ULUKA TOCYJAapCTB, 3a4acTyl0 Jaxe B ylIepd HX CYBEpPEHHBIM IpaBaM U
NpU3HAHUS BEPXOBEHCTBA MEXKAYHAPOJHOIO MpaBa HaJ HAMOHAIbHBIMU
3aKOHAMH, MOKHO 00€CIIEYUTh MPOYHBIM MUP U BCEOOIIYI0 0€30IaCHOCTb.

bubamnorpagus:
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2.BeimmHCKH A5, «Bompockl MEXIyHapOAHOTO TpaBa W MEXIyHapOIHOU
moauTuKm». M., 1951;
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Jlykamesa E.A.
MudoJiornzanus CyBepeHUTEeTa B COBPEMEHHOM MUpe

AHHOTAIMSA: B CTAaTb€ I[IOCTABJIEH BOMNPOC O CTEINEHU PEaJIbHOCTU
OCYILIECTBIIEHUSI TOCYAApPCTBEHHOI'0 CYBEPEHUTETA, OCHOBAHHOI'O HA IPUHLHMIAX
paBeHCTBA BCEX TOCYIAapCTB; YHUBEPCAIBHBIX IIPABOBBIX OrPAHUYCHUSX
CYBEPEHUTETA; MEXIYHAPOJHOM KOHTPOJIE 32 OCYLIECTBIEHUEM TIOCYIapCTBAMHU
MEKTYHApOIHO-TIPABOBBIX CTAHIAPTOB U MHCTUTYTOB; KYJIbTYpPE, IPABOCO3HAHUH,
HPABCTBEHHBIX OPUEHTHUPAX HAPOJIOB U JHUAEPOB TOCYAAPCTB. ODTHU NPUHLHUIIBI
HapyLIalTCd B COBPEMEHHOM MHUPE, OTPAaHUYMBAs, @ TO U IMPOCTO AHHUTHWIUPYS
CYBEpPEHHUTET  OTHEIbHBIX rocyaapctB. Orcrooma uaer  Mudoigorusanus
CYBEpEHUTETA, HECOOTBETCTBUE  pEAMM  MEXKIYHAPOAHBIM  HWHCTUTYTaM,
3aKPEIUICHHBIM B HUX ITPABOBBIM YCTAHOBJIEHUSIM.

KiiroueBbie  cjioBa: MmpaBa  YENIOBEKA, CYBEPEHUTET, PaBEHCTBO,
MEKTYHAPOIHBIN KOHTPOJIb U HOPMATUBHBIE OTPAHUYUTENH.

HCTOpI/IH YCJIOBCUYCCTBA — IOTO HC TOJIBKO ITYTh K IIPOI'peCCy, KAK IMPHUHATO
00 PTOM mHcaTh U roBOpUTb, HO 3TO U PASPYIIHUTCIIBHBIC BOMHBI: KOPOTKHUC H
JIUTCIIBHBIC, CIIpaBCAJINBLIC )41 HCCITPpaBCIJINBBIC, MCKAYHAPOAHBIC 141
rpaxkaaHCKuc, MUPOBBIC U JIOKAJIBHBIC. Onu BCCraa OT6paCLIBaJ'H/I YCJIO0BCUYCCTBO

1Jlyxamesa Enena AunpeeBna — wieH-koppecrionneHT PAH, 3aB. cektopoM npaB denoBeka denepanbHOro rocy1apcTBEHHOIO

Or0/pKeTHOTO yupexaeHus Hayku MacTHTyTa rocynapcTBa u npasa PAH
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Ha3aJl, 3a4€pPKUBAIM MPOTPECCUBHBIC JTOCTHKEHHS, OCTABJISISl KPOBABbIE CIIEbI,
COTBOpPEHHBIE JIOAbMH, paspylias YKIaJl >KU3HH, C TPYIOM OOpETEHHBIM B
HEpaBHOU OOpHOE C MPUPOJION, COCCTHUMH INIEMEHAMH, TocyaapcTBaMu. BoiiHa
— 3TO BCErJla PErpeccuBHAasl COLIMOJIMHAMUYECKAs] OCTAHOBKA HA TPYAHOM MYTH
JBH)KEHUS YEJI0BEYECTBA K MPOrpeccy. 3a BpeMsi CBOETO CYLIECTBOBAHUS HA 3emiie
IPOU30LLI0 OECUUCIEHHOE KOJM4YecTBO BOWH. Ilo Bcell BeposiTHOCTH, HE OBLIO
JlaXKe KpaTKoOro mepuojia, Korjaa JiroAu He yOuBaiu Obl Apyr Apyra 3a obJiajaHue
TEPPUTOPUEH, BIIACTHIO, MUPOBBIM MPU3HAHUEM, MPUPOJHBIMH OOraTCTBaMH,
KOTOPBIE KpAalHE HEPABHOMEPHO pacHpellesieHbl HAa Halel ruiaHere. B BoliHax
HCIIOJIb30BAJIOCH CMEPTOHOCHOE OPY)KHE€ — OT CTpesl U KaMEHHBIX TOTOPOB /0
MPUMEHEHUS JIETAIBHOTO OPYXKHSI U JAPYTUX CPEJCTB MAacCOBOTO MopakeHus (B
HTOM BOUHCTBYIOIIHUE 3€MJISIHE JIOCTUTIIA MTOMCTUHE TPAHAMO3HBIX YCIIEXOB).

B naBHue BpemeHa BoMHBI ObUTH «O0siMu O6e3 mpaBui». Ho macTynui stam,
KOT/Ia JIIOJM, TOHHUMAas HEU30€KHOCTh BOMH, PEIIMIM BHECTH OIPECIICHHbIC
HOPMATHUBHBI, TMPaBHJIa, KOTOPBIC YMOPSAOYMBAIN Obl MHUPOBYIO COIMATIBHYIO
BOMHCTBYIOIIYI0 TATOJIOTHUIO, OTpaxJaid Obl TOCYyJapCTBa OT HE3aKOHHBIX
MOCSATaTEIbCTB, COXPaHssl €r0 HE3aBUCUMOCTb. TaK BO3ZHUKJIIA UJIE€ CYBEPEHUTETA.

Onpenenenus  MOHATUSL ~ CYBEpEHHMTETa  BECbMa  MHOTOYHCIICHHBI.
DopMynupysl 3TO MOHATHE, CIAEAYET MOAUYEPKHYTh, MPEKIE BCETO, BEPXOBEHCTBO
rOCyJIapCTBEHHOU BJIACTU KaK BHYTPHU CTpaHbl, TAK U B CUCTEME MEXTYHAPOIHBIX
otHoieHuil. Ilenp cyBepeHuTeTa — oO€cleYeHUE HE3aBUCUMOCTHU CTpaHbI, €e
TEPPUTOPUAIBHOM 1IEJIOCTHOCTH, HAIMOHAJIHLHOM OE€30MacHOCTH, 3alllUTa IMpPaB U
cBO0OO/I YesoBeKa.

[Tonatue  cyBepeHHTeTa  HM3MEHWJIOCh B  MpolecCe  JTUHAMHUYHO
Pa3BUBAIOIIUXCSL OOIIECTBEHHBIX OTHOIICHHH, pacuiupsisi MO0 CyKas OCHOBHBIC
€ro MPUHIMIIBI, HAMOJIHASI UX HOBBIM cojepxaHueM. PeanbHOCTh CcyBepeHuTeTa
3aBUCHUT OT COOJIFOJICHUS STUX MPUHIIUIIOB:

1. PaBeHCTBO BCEX TOCYIApCTB — YYACTHHUKOB MEXIYHAPOIHBIX
OTHOILLICHUH;

2. HeoOxomuMocTh  yHUBEPCAIBHBIX  MPABOBBIX  OTPaHHYUTEIIEH
CYBEpPECHUTETA;

3. MexnyHapoIHOro KOHTPOJIA 3a BHEUITHETIOJUTUYECKOU

JEATEIbHOCThIO TOCYJApPCTB, KOTOpasi JOJKHA COOTBETCTBOBATH B3SITHIM Ha CeOs
oOsi3aTenbcTBAM  yBaXkaTb M COOJIIOATh YHUBEPCAJIbHBIE MEXKIyHAPOIHO-
MIPaBOBbBIC CTAHIAPThI, HECTU OTBETCTBEHHOCTH 3a UX HAPYIICHUE;

4, Bricokoro ypoBHsI paBOBOM KyJIbTYpPhl U MPABOCO3HAHMS, MOITTMHHO
HPaBCTBEHHBIE OPUEHTUPHI HAPOJOB U JIMJIEPOB rOCY1aPCTB.

OTU NPUHLHUIBI B €TUHCTBE U B3aUMOJICHCTBUM CO3/IaI0T CUCTEMY 3aLTUTHI U
OXpaHbl CYBEpEHUTETA, MPU3BAHHYIO NMPEIOTBPAIATh KOH(IUKTHI, CBA3aHHBIE C
HapyIIEHUEM  TEPPUTOPUANILHOM  IEJIOCTHOCTH,  TOCSITraTeIbCTBAaMU  Ha
HE3aBUCHUMOCTb TOCYJapCTBa, IpyOble MACCOBBIE HAPYIIEHUS MIPAB YETOBEKaA.

Ecau 3T npuHOUIBI WIM OJMH W3 HUX HApPYIIEHbI, TO CYBEPEHUTET HE
MOXeT 3(p(EeKTUBHO peayin30BaTh CBOE HAa3HAYEHUE U II€NId, MPEJOTBPAIIAThH
HapylIeHUsI YCTOEB MHPOIOPSIKA, O0ECHEUYUTh MCIOJHEHUE MEXTYHAPOIHBIX
JIOTOBOPEHHOCTEM.
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HecomHeHHO,  MOpOBO3IUIAllIEHHE  CyBEpPEHUTETa  Kak  OOHOM U3
00111e4YeIOBEYECKUX I[EHHOCTEH, TYMaHU3UPOBAIO MEXKIyHApOHbIE OTHOILIEHUS.
Ho xo3¢dduument ero mone3HOro IEHCTBUS 3HAYUTENIBHO CHIXKEH, MOCKOJBKY
IPUHIUIBL, HA KOTOPBIX IIOKOUTCA CYBEPEHUTET, 3a4acTyro Hapymarorcsa. C atum
CBs3aHa MU(OJIOTH3AIMs CYyBEPEHHMTETa, KOTOpas COIyTCTBYET €My C MOMEHTa
BO3HUMKHOBEHUS CaMOM WIEH, XOTA W TOJUTHKHA, W YYEHBIE OCO3HAIOT
HECOBEPILIEHCTBO €ro peanbHOro JerctBus. CIOBO «CYBEPEHHMTET» HEPEIKO
IIPOM3HOCAT KaK MArMYeCKO€ 3aKJIMHAHME, C HAJEKJIOM HA TO, YTO OHO IOMOKET
BBIMTH U3 CIIOKHON MEXKIYHAapOJHOW CUTyaluu, WINA B LEIAX MAHUITYJIMPOBAHUS
CO3HAHUEM JIIOJIEH.

PaccmoTpuMm CcyTh yKa3aHHBIX BBIIIE MPUHIUIIOB M TPYAHOCTH HX
peanu3anuu.

1. PaBeHncTBO BCEX roCcyJ1apCTB-y4YaCTHUKOB MEKyHAPOIHBIX
OTHOILIEHUI — KAaTErOpusl HEJOCTUKUMAsI, IIOCKOJIBKY OHO IMPEAIOJIAraeT paBHbIC
paBa TOCYJapCTB, HE3aBUCUMO OT DKOHOMHYECKHX, TEXHHYECKUX U
TEXHOJIOTMYECKUX (PAKTOPOB, YPOBHS Pa3BUTOCTH LIEHHOCTHO-HOPMATHUBHOU
perymsiuuu, OOraTrcTBa MPHUPOAHBIX PECYpCOB, TEPPUTOPHAIBHBIX pPa3MEPOB.
['moOanu3anus M3HAYaIbHO ONPEIENsIach KaK PaBEHCTBO BO B3aWMOJEHCTBUU
roCyJlapCTB B JKOHOMHYECKHX, COLMAIBHBIX, KYJIbTYPHBIX, 3KOJIOTHYECKHUX
orHomieHusiXx. Ho oHa ycraHoBwiIa eme 0oJiee KECTKYI0 HEpapXUI0 TOCyHapCTB,
IIOCKOJIBKY TIPaBWJIa, KOTOPbIE BBIPA0ATHIBAIOT HAJIHALMOHAIbHBIE CTPYKTYPBI,
CIy’KaT WHTEpecaM IPOMBIIIICHHO PAa3BUTBIX CTPaH WM MPUBUIETHPOBAHHBIX
TPYIIIL.

Nnes paBencTBa (naxxe GopMaibHOro) ¢ OOJIBIIMM TPYJIOM ITpoOuBaia cede
nopory. Becrdanbckuit goroBop 1648 1., 3aKIIOYEHHBIH TIOCIIE 3aBEpIICHUS
TpunuatuneTHell BOWHBI, ChITpajl 3HAYUTENIbHYIO poJib B (OPMHUPOBAHUU HJEH
cyBepenurera. Ilo muenuro B.A. KapraimikumHa, OH «IIpOBO3IJACHJl MPABO €rO
YYaCTHUKOB Ha TOCYIAApPCTBEHHYIO TEPPUTOPUIO M BEPXOBEHCTBO IPUHIMIIOB
PaBEHCTBA, HE3aBUCUMOCTH M cyBepeHuTeTa. IlonokeHus, mpoBO3IVIALLICHHBIC
BectdanbckuM 10roBOpOM, Ha MPOTSIKEHWUU PsAlia CTOJETUH CIYXHJIA OCHOBOM
MEKIOCYIapCTBEHHOTO B3aMMOICHCTRHS

Nuaga Touka 3penuss y A.A. Kokommna: Becrdanbckas cucrema He
3aKpenuia MPUHOUIIA CYBEPEHHOI'O pPaBEHCTBA TIOCyHapcTB. bonee Toro,
BriociencTBu Ha Benckom koHrpecce 1814-1815 rr. «Obuio OpUAUMYECKU
3aKpEeIJIEHO HEPaBEHCTBO IOCYJApCTB, CPEIU KOTOPBIX ObUIM BBIJIETIEHBI BEIHKHE
I[@p)I(aBBI»Z (Poccuiickass umnepusi, ABcTpuiickas umnepus, BenukoOpuranus,
[Ipyccus, ®@panuus). Bmecte ¢ Tem, BeHCkuil KOHrpecc YCTaHOBMJI MPUHLUII
MOJIMTUYECKOTO  PAaBHOBECHS, TMPHU3BAHHBII MHUHHMHU3HPOBATH BEPOSTHOCTH
BO3HUKHOBEHUs BOMH B EBporre.

1Kapramkun B.A. Opranuzanus O6senuHenHsix Hanuit u MmexayHapoaHas 3ammra npas yenoBeka B X XI Beke. M., 2015. C.
63.
2Kokomma A.A. OGecrieueHne peallbHOTO cyBepeHnuTeTa Poccnu B coBpemenHoM Mupe // Bectark Poccuiickoit Akagemun

Hayk. T. 84. Ne 12. 2014., C. 1092.
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[TonuTnyeckoe paBHOBECME — BeCbMa paciuibiBuatoe noHstue. Ilo Bcel
BEPOSITHOCTH, pe€Yb MAET HE O PABEHCTBE TOCYJAapCTB-yYaCTHHKOB
MEXIyHAapOJHBIX OTHOLICHHM, a O IOJAEPKaHUU OTHOCUTEIBHOTO IIOPSAKA B
MHPOBOM yCTPOMCTBE.

Ecnm onennBaTh 3HaunMOCTh BecTdhanbckoil cucTeMbl B BBIIBHKEHUH UICH
CYBEPEHUTETa W €€ BIMSHHM Ha INOCIENYIOIIEe pPa3BUTHE MEKIyHAPOIHBIX
OTHOILIEHHM, TO HEJIb3s HE OTMETUTH, YTO HAPSAY C LICHHOM MIEel CYyBEpEHUTETA
OHa TMOJIOKWJIA HAYajJo TPAAMIMU, COTIACHO KOTOpPOM mobeautenu B JHOOOH
MaclITabHOW BOMHE HAYMHAIOT PAaHKUPOBATH TOCYyAapCTBa, CPEAM KOTOPHIX €CTh
«Oonee cyBepeHHbIe». JTa Tpaauuus Oblia MpoJoJKeHa BeHckuM KoHrpeccoMm u
IPOYHO BoILIa B MexayHapojHyio npaktuky XX m XXI| B.B. Ilocne nepsoi
MHUPOBOW BOMHBI TOOEUTENH ACIUIU CPEPHI BIUSHUS U «CTEIIEHb CYBEPEHUTETA»
rocygapctB. llociie BTopoli MUpPOBOM BOWHBI TMPOU3OLICH «IIEPEAECT MHUPaA,
KOTOPBIM OCYIIECTBISLIN Jinjaepbl crpan-nodeaurensuun;, — CCCP, CIIA,
BenukoOpurtanumu.

Opranuzanus O6benunenHpix Hamwii B cBoeM YcTaBe mpoBO3IiIacuiia, 4To
€e Lelb «Pa3BUBATh APY)KECTBECHHBIC OTHOLICHUS MEXKAY HALUAMHU Ha OCHOBE
YBAXKEHUSI NPUHLUUIIOB PABHOINPABUS M CAMOONPENECICHUS HApPOJOB, a TaKKe
IPUHUMATh APYrHE€ COOTBETCTBYIOLIME MEPBI JUJIsl YKPEIUIEHHs] BCeoOILero Mupa
(m. 2 ct. 1).

IIynkr 1 craten 2 momuepkuBaer, 4to AaHHasg OpraHu3anus OCHOBAaHA Ha
NPUHIMIIE CYBEPEHHOTO paBEHCTBA Bcex ee uieHoB. W panmee B ma. 2-5
pPacKphIBaeTCs 3Ta BaKHEWIas Ues CyBEPEHHOrO PaBEHCTBA B (POPMYIJIMPOBKAX:
«Bce Unennl Opranuzauun OObenuHeHHblx Hanwid...». IlpuHumn paBeHCTBa
3akperyieH B Jleknmapanuu ['enepanmpHoit Accambien OOH o mpuHnumax
MexXyHapoaHoro npasa (1970 r.).

Kazanocy Obl, uaes paBeHCTBa B cdepe MEKIyHAPOAHBIX OTHOIICHHI
NOJIy4WJIa 3aKperyieHne B yHuBepcaibHoM Jokymente OOH. M B stom ke
HOPMAaTHUBHOM aKT€ BBIIEISIOTCS TOCyJapcTBa «0ojiee CyBEpEHHBIE», BEIUKHE
nepxasbl — wieHsl CoBera bezonacHocTH.

PeasibHO 1M paBEHCTBO BCEX IOCYAApCTB, BKIIOYEHHBIX B MEXIYHAPOIHO-
IIpaBoOBbIE OTHOWIECHUS? DOPMAIIBHOE PAaBEHCTBO 3aKPEIUIEHO, HO B IMTPAKTUYECKOM
IIPUJIOKEHUM OHO HEOCYIeCTBUMO. M yem nmanplie npoaBUTaeTcsl pa3sBUTHE CTPaH
eBPOMNEHCKON IUBUIIN3AIMH, TeM 00Jiee OUyTUMO MX CTPEMJICHHE HaBs3aTh CBOU
CTaHJAPThl CTPaHaM MHOW KyJIbTYPBl U HHOTO YpOBHs pa3BuTus. Kak cnpaBeninBo
nucan A. JIx. TolinOu, «korga npe win 0oJjiee UUBUIM3ALMI BCTYMAIOT MEXIY
co00l B KOHTAKT, OHM Yalle BCEro 001a1at0T pa3HbIMU MOTEHIIMAILHBIMU CUJIAMHU.
UYenoBedyeckold MPUPOJIE CBOWCTBEHHO IIOJIb30BATHCS CBOMM IPEBOCXOJCTBOM.
[lopToMy W UMBUIM3aLMsA, OCO3HABas CBOE MPEBOCXOJCTBO HAJ COCEISIMH, HE
NPUMEHHUT NMPUOErHyTh K CHIIE, MOKA 9Ta CHia ecThb» . «[IpHOErHyTh K CHiey —
9TO JAJEKO HE BCETIAa BOOPYKEHHOE BTOpPKEHHE. Tak, MaJeHHe KOJOHUAJIBbHOU
CUCTEMBbI, OCBOOOXK/IEHNE MWILIMOHOB JIoAeH cTpaH A(Qpukd U A3uu SIBUIOCH

1Toiubu A. JIx. LHusmmmzanus nepen cyaom ucropun. M., 2003. C. 73.
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€CTECTBEHHON  CTYINEHbIO  OOIIEYeTOBEYECKOTO  Iporpecca. PazButne
OCBOOOIMBIIMXCS CcTpaH ObUIO ocnoxHeHo crpemienuem CCCP u CIIA
NOAYMHUTHL WX CBOEH UJEOJIOTMH, HaBsA3aTh YYXKIYI0D UM LEHHOCTHYIO
OpHUEHTalMI0. OTOT MPOLECC COMPOBOXKAAICA KpallHE HEYJAayHbIMH U
ryOUTEIbHBIMH JIJIS OTUX PETHOHOB MOMBITKAMHU MPUBUTH HACEICHHUIO dTUX CTPaH
conpanucTuyeckue  ubO0  naubOepanbHble  uaed. [loaToMy — M3HA4YalbHO
CaMOCTOATENIbHOCTh M CYBEPEHHTET HOBBIX OCBOOOJMBIIMXCS CTpaH ObUIN
OTPaHUYEHbl HACWJILCTBEHHO HAaBA3BIBAEMBIMH UM UY>KEPOJHBIMU CTaHAAPTAMU U
YCTaHOBKAaMHM, YTO IMPHUBEJIO K Xa0Cy B CTAHOBJIICHHM MOJUTHYECKUX PEKUMOB B
HAIlMOHAJIBHOM CaMOCO3HAaHUU HAPOJIOB.

N B XXI Beke mnpomomkaeTcss MOJUTUKA CHIBHBIX JI€p)KaB OKa3bIBATh
JABJICHUE HA pPa3BUBAIOLIMECS CTPaHbl C LEJIbI0 MCIOJIb30BAHUS ChHIPHEBBIX
pecypcoB, emieBoil paboueld cuiibl. OHM HaBSI3BIBAIOT UM E€BPOMOLIEHTPUCTCKUE
CTaHJaPThl, UJIEN «IOTOHSIOLIETO Pa3BUTHS.

[ToaTOoMy paBEeHCTBO rOCylapCTB B HUCTOPUYECKH O0O3PUMOM MEpPCHEKTUBE
HegoctmxuMo. Kak ormeuaer JI. OnmeHreiiM, «ImojayCyBEpeHHBIE TOCYIapCTBa,
NOMHMMO BCE€X MPOYMX HX OCOOEHHOCTEW, HE MOryT OBITh TIOJHBIMH,
COBEPIICHHBIMH U HOPMAIbHBIMH CyObEKTAMHI MEKIYHAPOIHOTO IpaBay .

2. BToppiM 351€eMEHTOM MOHATHS CyBEpPEHUTETAa SBISECTCS HAIM4ne
YHUBEPCAIbHBIX IPABOBBIX OrPAHUYMUTENIEH TOCYJAPCTBEHHOI'O CYBEPEHHUTETA.
TpyaHO mpencTaBUTh aOCOJIIOTHBIA CYBEPEHUTET KaKOro-imbo rocynapcrsa, 0e3
YCTaHOBJICHHBIX T'PaHUIl, KOTOPbIE OHO HE MMEET IpaBa MpecTynuTh. B mpouecce
UCTOPUYECKOTO pa3BUTHUSl TMOHATUE CyBepeHUTeTa B mepuoa BospoxaeHus,
Pedopmariuu, IIpocBenienns cTaHOBWIOCH BCe Oojiee aKTyallbHbIM, B YACTHOCTHU
BOIIPOC 00 OrpaHUYUTENsIX, rpaHuliax cyBepenurera. Tak, XK. bonen, onpenensis
OTJINYUTENIbHBIC TPU3HAKW CYBEPEHUTETAa, BBIACNIIAECT TpeOOBaHUS, KOTOpPbIE
JOJKHBI  COONIOAATHCS CYBEPEHHOW TIOCYJapCTBEHHOM BIACThIO, B YaCTHOCTH,
3aKOHbI 00’KECTBEHHBIE WIIM €CTeCTBEHHbIE. 3aciayra boaeHa cocTOUT He TONBKO B
TOM, YTO OH OTCTauBaj HJICI0 CYBEPEHUTETA, HO U ONPENEISI IPABOBBIE MPEIEIbI
JEATEeIbHOCTH TOCYJAapCTBEHHOW BiacTU. BakHas poyib B pa3BUTHU YYEHUS O
cyBepeHurere npuHaiiexkuT ['yro I'pomuto (1583-1645), B uactHOCTH, €ro
r1aBHOMY Tpyay «O mpaBe BOHHBI M MHpa». OH ObUI CTOPOHHHKOM MOHApXHH,
OJIHAKO OTMeYaJl, YTo (popMa MpaBieHUS HE SABISETCA ONPENEISIOMUM (aKTopoM
U JIOITyCKaJl BO3BMOXHOCTh HAPOJAHOTO CYBEPEHUTETA KAK IPUHAJIEKHOCTH HAPOLY
BEpXOBHOM BiacTh. I'yro I'poums HasbIBaau «OTLOM MEXIYHApOIAHOIO IIpaBay,
IIOCKOJIbKY €ro uAeu ObUIM HamnpaBlIeHbl HAa CO3JaHUE HOBOM CHCTEMbI
MEXIYHAapOJHOIO B3aWMOJEHCTBUSA, OCHOBAaHHOTO HAa MPABOBbIX MPUHIIMIIAX
PaBEHCTBA, COTPYAHUYECTBA, MPABONOPSIKA, KOTOPHIE YCTAaHABIMBAIOTCA H
coOJr01at0TCsl T0OPOBOJILHO CYBEPEHHBIMH IOCY1apCTBAMHU.

Kan-XKak Pycco (1712-1778) orcranBai uaeu HaApOJHOTO M HAIMOHATIBLHOT'O
CYBEpEHHUTETa, BBITEKAIOIIUX W3 €ro KOHLEMIUU OOIIECTBEHHOIO J0roBOpa,
KOTOPBIM 3aKIII0YAeTCAd MEXJYy HapoJaMu W MPABUTEISIMU B LEISIX CO3JaHUs

1O0mmnenreiim JI. MexayHapoxsoe npaso. T.1. M., 1948. C. 135.
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«MOJIMTUYECKOTO OpraHu3ma» -— TocyJapcTBa. locyaapcTBO — CyBEpEH,
OCYUIIECTBJISIET CBOIO BJAacTh Ha OCHOBE NPHUHIIMIIOB PAaBEHCTBA, CBOOOABI U
CIIPaBEJIMBOCTH, HE IPECTYyIIas TPAHUL] BEPXOBHOM BJIACTH.

Nnero abConOTHOIO CyBEpEeHUTETa M CEroJiHs MOJJEP’KUBAIOT HEKOTOPHIE
ydeHble. AOCONIOTH3aIUsl CYBEPEHHUTETa OTAEIBHOIO TOCyJapCcTBa pa3pyllaeT
IIPUHLAIN CYBEPEHUTETA, NOCKOJIBKY OHA 03HAYAE€T BO3MOYKHOCTH IPOM3BOJIBHBIX
JEUCTBUM CO  CTOPOHBI  OTAENBHBIX TocymapctB. HMMEeHHO ¢  1enbro
IPEIOTBPAIICHUS] TPOU3BOJIA HEOOXOJUMBI HE TOJBKO BHYTPUIOCYAApCTBEHHBIE,
HO M YHUBEpCaJbHbIE IMPABOBbIE OrPAaHUYMUTENH, OO0sA3aTeNIbHbIE M1 BCEX
YYaCTHUKOB MEXAYHApOAHOro obmieHus. OTCroa BHITEKAET MPUHLIUI IPUOPUTETA
MEXKyHApPOJIHOTO IpaBa o OTHOILIEHUIO K HaJJHAIHOHAJIBHOMY
3aKOHOJIATEIbCTBY, KOTOPBI HECOBMECTUM C a0COJIIOTH3AIMEN CyBEPEHUTETA.

AOconoTu3alys CyBEpEHUTETa OINpPaBIbIBAET TMO3UIMI0O CTOPOHHUKOB
«TYMaHUTapHOW MHTEPBEHLIMN», COTJACHO KOTOPOM BO3MOXHO IPUMEHEHUE
BOOPY’KEHHOW CHJIBI 10 MHULIMATUBE OJHOTO WJIM HECKOJBKUX I'OCYJapCTB B LIEIIAX
IpEeCceYeHUs] MacCOBBIX M TpyObIX HapyUIeHMM TMpaB 4YeloBeka. Tleopus
«TYMaHMTApPHOW WHTEPBEHLHUW» 3a4acTyl0 HCIOJIb30Balach Il arpeCCUBHBIX
JECUCTBUM, BTOPKEHMS Ha TEPPUTOPUI0 HHOCTPAHHOTO TOCYHapCcTBAa IIOJ
IIPEUIOTOM  3alllUTHl CBOMX TpaKJaH, IpaBa KOTOPBIX Hapymarorcs. Takue
JEUCTBUSA SBIIAIOTCA MPOTUBOIIPABHBIMM, ITOCKOJIBKY BTOPKEHHE HA TEPPUTOPHIO
Jr000r0 TOCyIapcTBa B T'YMaHHBIX HENSX BO3MOXHO JHUIIb ¢ caHkiuuu Coera
be3onacHOCTH, KOTOPBIN SBISETCA OJHUM W3 IJIaBHBIX YHUBEPCAJIBHBIX MPABOBBIX
OTPaHUYUTEIICH IIPOTUBONPABHBIX JEUCTBUN, HAPYIIAOIUX CYBEPEHUTET APYIrOro
rocyJ1apcTBa .

[Tocne nmpunatus Ycraa OOH co3mana cucrema OpraHoB, NPHU3BAHHBIX
ONPENEIIATh TPAHMIIBl CYBEPEHUTETA, MPENOTBpAllasl MPOTUBOIIPABHBIC EUCTBUS
rocyaapctB-yyactHukoB OOH.

I'enepanshnas Accambness OOH na Bcecemmpuom cammute 2005 1. B
HToroBoM [OKyMeHTE yjaenwia 0co0oe BHUMaHHE OO0S3aHHOCTH TOCYAAapCTB
3aIIMINATh CBOE HACEJIEHUE OT NEHOLHJA, BOCHHBIX NPECTYIUIEHUM, dTHUYECKUX
YUCTOK WU IPECTYIUICHUH NMPOTUB YEJIOBEYHOCTU. ITOrOBBIA JOKYMEHT OTMEYAET,
YTO «MEXKIYHAPOAHOE co00IIecTBO, AeicTBYs yepe3 OOH, 00s3aH0 ncnonb30BaTh
JUIITIOMAaTUYECKUE, TYMAaHUTAPHBIE U APYTME MUPHBIE CPEICTBA B COOTBETCTBHUHU C
rnaBamu VI u VII Ycrapa OOH» (11.138).

Ecnu MupHBIE CpEACTBA HE JAIOT IMOJOKHUTENBHBIX PE3YNbTATOB, TO TJIABbI
rOCyJIapCTB «TOTOBBI NMPEANPHUHATH KOJUIEKTUBHBIE JEHCTBHUSI CBOEBPEMEHHBIM H
pemmTenbHbIM 00pazoM yepe3 Coser bezonacHoCcTH, B COOTBETCTBUU C Y CTaBOM,
B TOM 4YHCJIe Ha OCHOBaHUU TaBbl VI, ¢ yuéToM KOHKPETHBIX OOCTOSITENILCTB U B
COTPYJHUYECTBE C COOTBETCTBYIOIIMMH PETrMOHAIBHBIMU  OpPraHU3aLUSIMU

(m.139)».

1Cwm.: JIykamyk W.1. I'mo6ammzammst. I'ocynaperso. Ipaso. XXI Bek. M., 2000, C. 140; MonceeB A.A. CyBepeHuTeT

rocyJapcTsa B MEXIyHapoIHoM npase. M., 2009.
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OnHako, HECMOTps Ha YETKO BBICTPOCHHYIO CHUCTEMY NPEAOTBPAILCHUS
HapyLIEHUH CyBEpEeHUTETa, MPOTUBOMNPABHBIC JAEUCTBUS B KOoHIle XX M B Hayale
XX| BekoB coBeplIalOTCs BCE dalle, YTO pa3pylIaeT IPaBOBbIE OCHOBBI
COBPEMEHHOIO MMPONOPAJIKA, BAKHEWUIINE NPHUHIMUIBI MEXIYHAPOJHOIO IpaBa,
HOPOKJIAET BOOPYKEHHBIE KOH(IIUKTBI, B KOTOPBIX MOTMOAIOT IECATKU ThICSY
JONEU. OTO CBUAECTENBCTBO MAACHUSA NPECTHRA MEKIYHAPOIHO-TIPABOBBIX
TpeOOBAHMI, CBSI3aHHBIX C 3aILUTON CyBEPEHUTETA.

CymiectByer emeé OJHO Ba)XHOE€ OOCTOATENBCTBO — 3TO OTCYTCTBHE
eauHctBa wieHoB Coera beszomacHoctu, npotuBocrosinue CCCP (Poccun) u
CIIIA, xoTOpO€ MOAPBIBAET CUCTEMY, LIENb KOTOPONM — YBAKEHHUE CYBEPEHUTETA
JIPYTUX roCyJapCcTB, BMEUIATENbCTBO B UX JEJA.

Korna 6p11a co3gana Opranmzanus O6benuaéHnbix Hanmii, A.J[x. ToliHOu
nucai, 4YTo 3Ta OpraHu3alis CO3/1aBajiach IMOJ BIUSHUEM OOILIEro cTpaxa mepen
omacHbIM BparoM. OpHako mocie moOeabl, Korjxa oOLero Bpara He CTalo,
OKa3aJoCh, 4TO «.... CBOOOJIHAsl accOLMalMsg HE MOXET JOJIr0 CYLIECTBOBATH B
CBOEM II€pBOHAYAJIBHOM BHJE, paHbLIE WM MO3KE OHA pacnaaércs WiIu
TpaHcopMHUpyeTCsT B JCHCTBUTENBHO aKTUBHYIO opraHuszanuioy». Ilo MHeHuto
A.Jlx. ToitnOuM, yT0OBI Takass opraHu3ais Obljaa JOJTOBEYHOM, €H, MO-BUANMOMY,
TpeOyeTcsi BbICOKasi OJHOPOAHOCTh COCTaBIAOIMIMX €€ rocynapctB. «Ho moxer
KTO-TO W3 TPE3BOMBICIISIIIUX HAOJ0aTeNel CeroAHsi OTBAXKUTCA HA TO, YTOOBI
npeacKa3aTh A€Hb U 4ac, KOrja CTaHEeT BO3MOXHBIM coro3 CoenuHéHHbIX [ITaToB
n Coserckoro Coro3za. DTO Kak pa3 T€ JABa TrOCyJapCTBa, KOTOPHIE TOJKHBI
o0BbEeIUHUTHCS B (helepaTUBHBIN COI03, YTOOBI CIACTHM HAC BCEX OT TpeThei
MUPOBOU BOMHBI .

Ha coBpemenHnom stane pa3putus otHoeHus mexay CIIA u Poccueit emé
Oosbiie 0OOCTPWINCH, M OTO KpalHE HETaTUBHO BIIMSIET HA BECh CTUIIb
MEKyHApPOIHBIX OTHOLLICHUIA.

3. MexayHapoaHblid KOHTPOJIb 332 OCYILECTBICHHEM BCEMHU I'OCYJapCTBAMU
B3SATBIX Ha ce0s 00s3aTenbCcTB, B TOM 4HCIe U B cdepe MpaB UEIOBEKa,
HECOBMECTUM C ujeed abcomoTu3anuu cyBepeHuTera. B mpeambyrne k YcraBy
OOH nocraBiieHa 11e/Ib «BHOBb YTBEPAUTH BEPY B OCHOBHBIE IIpaBa Y€JIOBEKA, B
JOCTOMHCTBO M LEHHOCTh YE€JIOBEYECKOW JIMYHOCTH, B PABHONPABUE MYXYHH U
KEHIIMH M B PABEHCTBO MpaB OoipmMX M Manblx Hamui. Ycwius OOH,
I'enepanbHOil AccamOiien HampaBlIEHbl HA COTPYAHHYECTBO BCEX TOCYIApCTB U
00beIMHEHUE JIEUCTBUU MO OOECIEUEeHHUIO U 3alllUTe MpaB yesioBeka. [IpaBoBoi
OCHOBOWM J3TOM JEATENIBHOCTU sBisAeTCA MexayHapoaHsli bwuis o0 npasax
YeloBeKa, B KOTOpbIM BXoJAT BceeobOmas Jlexknapauuss mpaB 4eloBEKa,
MexayHapoaHbli MakT 00 SKOHOMUYECKHUX, COIMANBbHBIX U KYJIbTYPHBIX IpaBax,
MexayHapoaHbld MAKT O TPaXJAHCKUX M TOJUTHYECKHMX IIpaBax MU JBa
JOTIOJIHUTENIBHBIX MTPOTOKOJIA K TIOCIIETHEMY.

B cooTBercTBUM € 3THUMM MpaBOBBIMH akTaMU OBbUIM CO3/1aHbl OpraHsbl,
npuU3BaHHbIE O0ECMEUUTh pealn3alMio M 3alIUTy IpaB YeJIOBEKa HE TOJIBKO B

1Totu6u A.Jx. Lupmimsanus nepex cyaom uctopud. M., 2003. C. 332,
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MEXyHApOJIHOM IPOCTPAHCTBE, HO U BO BHYTPUIOCYJIAPCTBEHHBIX OTHOLIEHUSX.
DTO ONpeensano YaCTUYHOE OTPAHUYEHUE CYBEPEHHUTETA IOCYJIapCTB, MOCKOIBKY
OHM 00s13aHbI ObUIM WCIIOJHSTH MEXKIyHApOIHbIe TpeOOBaHUS COOIIOJICHUS TIpaB
YeJI0BEKa M NPUHUMAaTh MEphI 10 YCTPAHEHUIO MX HapyLIEHWH, IPEAOCTaBIATH
I'enepanbHoMy cekperapro OOH pokmanpl O CTENEHHM 3allMILIEHHOCTH IIpaB
YeJ0BEKA B CTPAHE.

Hapsany c¢ I'enepanbhHoii Accamb6neeit OOH, Coserom be3onacHoctu k
TakuM opraHam oTHocatcss Komuccus OOH no npaBam yenoseka (B 2006 r. oHa
obl1a mpeoOpazoBaHa B CoBeT 10 mpaBaM 4esioBeka), KoHCYyIbTaTUBHBIN KOMUTET
[0 TIpaBaM 4YEJIOBEKA, KOHBEHIIMOHHBIE KOHTPOJBHBIE OpraHbl. 3a TOAbI,
NPOLICAIINE IIOCHE CO3JaHUsA KOHTPOJBHBIX OpPraHOB, OHM IIOJBEPrajuch
pedhopMUPOBAHHIO HE TOJIBKO B CBSA3M C U3MEHEHHUEM OOIIECTBEHHBIX OTHOIICHHM
B MHUPOBOM IIPOCTPAaHCTBE, HO H TIOTOMY, YTO HEKOTOPbIE TOCYIapCTBa
UTHOPHUPOBAJIA MPUHIUIIBI MEXIYHAPOIHOIO MpaBa, OCYLIECTBISIIM HE3aKOHHbIC
BTOPKEHUS HA TEPPUTOPHUIO TocyaapcTB Adpuku, brmxuero Bocroka, Jlatunckoi
AMepuKH, HCNOIB3Ysl JUIsl 3TOrO0 caMmble pasziaudHble Nnpeuiord. Takue aeicTBus
HOJIOPBAJI CUCTEMY MEXKIAYHApOIHON 0€30MacHOCTH, KOTOPAsi HHCTUTYIIMOHAIBHO
npencrasiieHa B OOH, npoineMOHCTpUpOBaAIM BCEI03BOJIEHHOCTD U TPOU3BOI.

Ilocne pacnaga asyxnonsipHoro mupa CHIA mnpucBomwnn npaBo OBITH
TJIABHBIM 3aIUTHUKOM IIPAB YEJIOBEKA, HOCUTEIIEM IIEPEIOBBIX HJIEU JEMOKPATHH,
BBIPAXKAIOIIHAMCS B CTPEMIIEHUN «BHEIPUTBHY» NEMOKPATHIO BO BCEX CTpPaHax, Nae
B ucinamckui mup. Bropxkenne CILIA B Mpak MOBJIEKIO MaccOBBIE KEPTBBI Cpean
MUPHOI'O HACEJIEHHsI, Pa3rpoM CTaporo pexuMa, KOTOPBIM, TEM HE MEHee,
yAEpPKUBAJ OTHOCUTENbHYIO CTaOMIBHOCTH B cTpaHe. K ToMy ke aMepukaHckas
arpeccusi HaHecjJa HENONpaBHUMbIA Bpel, BBEprjia CTPaHy B JUISIIUICA
PEIUTUO3HBIA  KOH(DJIMKT, paspyliuiia JIpeBHIOID  HUPAHCKYIO  KYJIbTYpY,
HarmoHanbHble 1IeHHOCTH. [eiictBus CIILIA B FOrocnaBuu, BoiiHa BO BbheTHame
NPAaKTHYECKU O3Ha4yaJld BO3MOXHOCTh HapyLICHHs] CyBEpEHHUTETa JII000M CTpaHsbl,
NONPAaHKE MTPAB YEJIOBEKA HA KU3Hb U JTOCTOMHCTBO.

PedopmupoBanue xkoHTponbHBIX opraHoB OOH He naér moka jKelmaeMbIX
pe3yibTaTOB, @ HApyLUICHUE CYBEPEHHUTETA T'OCYAAPCTB, 3aHUMAIOIINX B MUPOBOMU
VEpapXuM HE CTOJb 3HAYUTENIBHBIE MECTA, CBHUIETEIBCTBYET O TPYAHOCTAX WU
npenarcTBusax, crosmmx Ha nytu OOH wm e€ opraHoB B 3amuTe pPaBEHCTBA
roCyJ1apCTB, YBaXCHUs K CTpaHaM, HE JOCTUIIIHM BBICOKOI'O TEXHMYECKOTIO H
DKOHOMHYECKOTO YpOBHSA. OHM MBITAIOTCA COXPaHUTh CBOE HACJIEAHUE, CBOIO
KyJbTYpY, LMBUIM3ALMOHHYIO CaMOOBITHOCTh. BMelaTenbcTBO BO BHYTPEHHHUE
Jiena 3TUX TOCYJapCTB — AaHTUIOJ IMO3MIUHM, 3aKPEIUIEHHBIX B MEXKIyHAapOJIHOM
npase.

4. Jlna obecnieyeHUs CyBEpEeHUTETa KpPOME HHCTUTYIIMOHAIIBHBIX
YCTaHOBJICHUM HEOOXOJUMO MPEOA0JIECHUE TPABOBOTO HUTUIIU3MA 10 OTHOLIECHUIO
K MPUHLMIIAM MEXAYHApOJHOIO IMpaBa, KOTOPBIA OTKPBIBAET IYTh IPOU3BOIY U
Xaocy, a TaKKe MOBBIIIEHUE B3aUMHOI'O YBA)KE€HHs, HPABCTBEHHBIX OPUEHTHPOB
BCEX YYaCTHUKOB MEXIYHApOJHOIO B3aUMOJEWCTBHS, B TOM YHUCIE WU JHUAECPOB
rocynapcts. K coxaneHuro, CymecTByeT OTPOMHBIN pa3pblB MEXKY TEXHUYECKOU
OCHAIIEHHOCTBIO TOCYJAapPCTB, NPEXKAE BCETO «BEIHUKUX JEpPXKaB» M Pa3BUTHEM
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KyJIbTYpbl 1 HPAaBCTBEHHOCTH B Pa3jIMUYHBIX CTpaHax MHUpa. DTO OJHA U3 NPHUYMH,
onpezensonas 000CTpeHNe NPOTUBOCTOSIHUM FOCYAapCTB HA COBPEMEHHOM JTaIle,
BBIJIBUTAIONIasi HOBBIE BBI3OBBI M YI'PO3bl, Ha KOTOpbIE 0€3 COBMECTHBIX YCHIIUN
BCEX TIOCYJapCTB HEJb3sl HAWUTU OTBETHI, IIOCKOJIBKY NIPEKHHE METOIBl U
MEXaHU3Mbl YNOPSAJOYEHHS MEXKIYyHapOAHOrO TMOpsAKa, B TOM YHCIE U
YTBEPKJICHUE TMOJIMHHOTO CYBEPEHUTETa, HEBO3MOXHO. YBa)XXKEHHE KO BCEM
HapoJaM M rocyJapcTBaM, MHAMBUIyAIbHBIM M KOJUIEKTUBHBIM IpaBaM YEJIOBEKa,

OCHOBAaHHOE Ha OOINEYEIIOBEYECKUX IEHHOCTAX — JTO BaXKHEUIIUH QpakTop
COXpaHEHHS HE3aBUCUMOCTH TOCYIapCTB, WX CyBEpEeHUTETa, MHpa U
HaIlMOHAJIbHOW  0O€30MacHOCTH,  MPEeJOTBpAIllEHUS  BOWH,  HE3aKOHHBIX

NOCSTaTENbCTB Ha TEPPUTOPUIO APYTrOro rocy1apcTaa.

Kakue HOBBIE BBI30BBI NOCTABWIM IE€pPEJ YEIOBEUYECKHUM COOOIIECTBOM
3alayy MCKaTh HETPAIUIMOHHBIE OTBETHI, MOCKOJBKY IPEKHUE METOAbl U
MEXaHU3MBbl YIIOPSI0YEHUSI MUPOYCTPONCTBA IaJIEKO HE BCETJia MPUTOJIHbI JIJIsl UX
pewenus? Cpeau HUX:

- YBa)KEHUE PaBEHCTBa M 00OeCleYeHHe HE3aBUCUMOCTU BCEX TOCYAapcCTB,
OOJBIINX U MaJbIX, IPEOOJICHUE PAaBOBOTrO HUTHIIN3MA,

- HEoOXOJUMOCTb 3allUThl IpaB YeEJIOBEKa Ha JKU3Hb U JIMYHYIO
0e30macHOCTh, MO0 B BOMHAX (MEXIOCyAapCTBEHHBIX M TIPaXIaHCKUX), BO
BHYTPEHHUX BOOPYXEHHBIX KOH(MIMKTAX TMOHYT THICAYM JIIOACH, B TOM 4HCIIE
MUPHBIX JKUTEIIEH;

- arpeccUBHbI HAI[MOHAJIM3M, KOTOPBIM OXBaTbIBaeT BCE Ooublliee
KOJIMYECTBO CTPaH;

- BO3pacTaHuWe pPOJM  PEIUTrHo3HOro  (akTtopa Kak  HCTOYHHUKA
MPOTUBOCTOSTHUN U KOH(IUKTOB;

- BcE€ Oosiee 0OOCTpSIOINICHCS CTAaHOBUTCS OOpb0a 3a pecypcehl, Iepesen
reOINOJIUTHYECKOTO MPOCTPAHCTBA;

- YCHJIEHHE IpOLECCa «CaMOYTBEPKIACHUS» UMBHUIIM3ALMI; pacIIMpEeHne
CENapaTUCTCKUX HACTPOEHUH PpEruoHOB, KOTOpbIE JOOMBAIOTCS ABTOHOMUU
BBIXOJIa M3 COCTaBa IOCYJapcTBa, K KOTOpoMy oHM npuHaminexar (Karamonus,
[Totnanaus, Boctounas Ykpauna);

- TPYAHOCTH MHTErpaluy MOCTKOMMYHUCTHYECKO Poccuu B coBpeMeHHOE
MHPOYCTPOKCTBO;

- MEXyHApOJHBI TEPPOPHU3M, O€3KAIOCTHO JIMIIAIONIUN KU3HU THICSYU
JIIOACH;

- IOTOKU OEXKEHIIEB U3 TEPPUTOPHI BOOPYKEHHBIX KOH(PIMKTOB;

- yCWIEHHME Ipollecca MHIpaluud M3 COLMAIBbHO HEOJAromnoiayyHbIX
PErruoHOB;

- aKTHBU3AlMs TMpOMAaraHjibl, KoTopas mnpuderaer K JOObIM CpEICTBaM C
1EIbI0 MaHUIYJUPOBAHUS CO3HAHMEM Jtofei, (OPMHUPOBAaHUS BPaXIAEOHOCTH U
HETEPIUMOCTH MEXKy HapOJaMH;

- BO3pacTaHUE  BIUSHUS  COLMAIbHO-TICUXOJOTHYECKHX  (PaKTOpOB,
BBIp@XAIOMIUXCA B aMOMIMIX JHIEPOB roCylapcTB, OOIIECTBEHHOM INCHUXOJIOTHU
HapO/I0B;
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- BO3POXJECHUE HAIUCTKOW MJICOJIOTMHU, KOTOpash KaK 3MUIEMUSI OXBATHIBACT
JIOCTaTOYHO IIUPOKHUE CIIOU HACEJICHUS.

N3BecTHO, YTO KaXKI0€ CTOJICTHE MPHHOCHUT JIFOASM HOBBIC MPOOJIEMBI, HA
KOTOPBIE HET TOTOBBIX PEHICHUNA W OTBETOB. [IOMCKM TakuX pemeHui, OTBETOB Ha
TPYJIHBIE BBI30OBBI — 3TO W €CTh IIyTh IIpOrpecca.

BbI130BBI COBPEMEHHOTO MUpPA CIUIIKOM CEPhE3HBI, YUTOOBI MBITATHCS PEIIATh
X cTapeiMu Metojamu. HeoOXoauMo MpeojosieTh «aKCMOMATHKY MPOILIOro»,
BE/lb YCIIOBHSl XW3HU B IUIAHETAPHOM MacliTabe U3MEHUJIUCh, U TPEeOYIOTCs
MOMCKH HOBBIX IMOJXO0J0B, MOCKOJBKY CJIOKHUBIIHUECS pPaHEE MEXAHU3MBI 3aIHUThHI
00111eueIOBEUECKUX IIEHHOCTEH YK€ HE MPEJIOTBPAIal0T OMACHOCTEH, CBSI3aHHBIX
¢ BCE BO3pACTAIONIUM CTPEMJICHHEM BEIYIIUX TOCYJApPCTB K MOTOHE 3a MPUOBLIBIO,
3a HOBBIMH HCTOYHUKAMHU ChIpbsi. OcO3HaHUE HEOOXOJIMMOCTH HOBBIX IOJXOJIOB
MIOMOKET MPEOJIOJETh TPEBOKHOE OXXHUIAHUE KATAKIW3MOB M BBIMTH Ha HOBBIM
LUK Pa3BUTUSI COBPEMEHHOIO MHUPOYCTPOMCTBAa. IJTO OYEHb TPyJHAs 3ajaya,
YUYUTHIBASI UHEPIIMOHHOE MBIIIJICHUE OCHOBHOW MAacChl JIIOJEH, HE OCO3HAIOUIEH
pe€aJIbHOM OMaCHOCTH, HABUCIIIEH CETOIHS HaJl MUPOM.

ATpecCUBHBIM HAIIMOHATIW3M, MEXKIYyHAPOIAHBIA TEPPOPU3M, BO3pACTAHUE
HEOHAIUCTCKON HJICOJIOTHH MOTYT CTaTh IMPUYMHON BOWHBI, B KOTOPBIX HE OyJeT
rmoOeuTeIIeH.

B Hacrosiiee BpemMs BaX€H KOMIIPOMHUCC, B3aWUMHBIE YCTYNKH, IHAIOTH
MIPOTUBOCTOSIIIMX CTOPOH. Benp HMX «ycTroWunMBas HECTOBOPYMBOCTH» BEAET K
HAapyUIECHHUSIM CYBEPEHUTETA, HEOTHEMIIEMBIX IIPaB YEJIOBEKAa — HE TOJIBKO IpaBa
Ha JXHW3Hb, JIMYHYIO HEIMPUKOCHOBEHHOCTb, HO M Ha COLMAJbHBIC IpPaABa; OHA
Cy)KaeT TakKe W TMPOCTPAHCTBO JeMokpaTuu. JItoOble mocsraTenbcTBa Ha
CYBEPEHUTET TOCYyAapCTBa, BEAYT K Pa3pblBy MEXKIOCYJapCTBEHHBIX CBS3EH,
Pa3BUBAIOLINXCS BEKAMU — YKOHOMHUYECKUX, KYJIbTYPHBIX, CIIOPTUBHBIX, MIPOCTO
YeJIOBEUYECKUX, HApyIIAlOTCs IIpaBa Ha CBOOOAY TMEpeIBIKEHUS, OOMeH
nHpopManmel, TONB30BaHWE  JOCTMDKCHUSAMHM  KyJIbTypel.  Hapsmy ¢
KoMIipomuccamu, HeoOxonuma TpaHchopmammss OOH, koTtopas mgomxkHa OBITH
HE3aBHCHMOM OT KakKoro-nOo IaBJICHUS, SBJISATHCS HEMpepeKaeMbIM TapaHTOM
npaB yejoBeka. [lonokeHrue ¢ mpaBaMu 4yejiOBEKa — HWHAMKATOP, YKa3bIBAIOIIUM
Ha HEOOXOJMMOCTh JajbHEHIEro pepopMUPOBAHUS MPABO3ALIUTHBIX OPraHOB
OOH.

Pemienne »TuX cnoXHEHIUX 3a7ad MNOTpeOyeT JIUTENIbHOTO BPEMEHH,
COBMECTHBIX YCHUJIMH MHUPOBOTO COOOIIECTBA, OKAXET BIUSHHE HA yTBEPKICHUE
pEaIbHOTO CYBEPEHHUTETA BCEX TOCYIAPCTB OONBIINX U MaJIbIX.

Bo3MoxHO 51 cMsAryeHrne 000CTPUBIIMXCS MPOTUBOCTOSHUN COBPEMEHHOIO
MHpA, BO3BpAIllCHUE K AHAJIOTY, KOTOPBIM MO3BOJSJ HAXOAUTh BBIXOABI U3
skcTpeMalibHBIX cutTyanui (Kapubckuii xpusuc)? B mHOM ciiyyae CyBepeHUTET
OCTaHETCsl TPEKpacHOW WHJeed, HE IMOJYyYUBIIECH IOJHOLECHHON peaau3aluu,
MH(OJIOTU3UPOBAHHBIM CUMBOJIOM MHUPOYCTPOHCTBA.
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Yupkun B.E.!
EBponeiickuii cor03 1 npo0JieMbl roCyIapCTBEHHOI0 CyBEePEHUTETA

AHHOTAIMSI. BO3HUKAIOIIME B pe3yJbTaTe MOJACPHU3ALMN, HHTETPAIIUH,
rio0aan3aui HEKOTOPhIe MEKIYHAPOIHBIC OpPraHU3alliid CTAHOBSTCS HE TOJBKO
MEXTyHAPOHBIMU SKOHOMHKO-KOOPIUHAITMOHHBIME COOOIIECTBAMHU, HO UMEIOT U
MOJINTUYECKUE DJIEMEHTHI (HampuMmep, MOJJAEepKaHuE MUpa U 0e30MacHOCTH B
pervone), a B Haubosiee pa3BUTHIX (opMax B OINPEACICHHOW Mepe HHOT/a
00Jagar0T 3apOJIbIIIaMU M JJaXkKe FJIEMEHTaMU COOCTBEHHOM MyOJIMYHOM BIACTH T10

BOIIPOCAM, nepelaHHbIM UM rocyaapcTBaMHU-4JICHaMH, CTAHOBSTCS
CBOCOOpa3HBIMA  MEXKIYHAPOJIHBIMH  ITyOJWYHO-TIPABOBEIMU  00Opa30BaHUSIMU
(EBpomeiickuit coro3 — EC). B Takux opraHm3anusx HWHOTJAa BO3HHKAIOT

3apOJBIIIEBBIE AJEMEHTHl HAJHAIIMOHAIBHOTO TMpaBa (Hampumep, CTaHAAPThI
Coseta EBponbl B cdhepe nemMokpaTuu, BHIOOPOB U JIp.), AOIYCKAIOTCS SJIEMEHThI
MPUHYKACHUS CO CTOPOHBI OpPraHU3alMK K rocygapcTBaM-uieHaM (Adpuxanckuit
COI03), @ MHOT/Ia CKJIaJbIBaeTCsl He3aBEeplLIeHHOE HaqHanuoHanbHoe paso (B EC).
Heckonpbko wuHOE wu3MepeHuEe MpuodperaeT mpodiieMa TroCyAapCTBEHHOIO
CyBEepeHUTETa. B COBpPEMEHHBIX YCIOBUSX TOCYJIapCTBEHHBI CYBEPEHUTET
CIENyeT paccMarpuBaTh KaK TPAJULUHAOHHYIO HOPUAUYECKYIHO aKCHOMY U
dakTrueckoe siBIeHuE. ['oCyqapCTBEHHBIN CyBepeHUTET rocynaapct-uieHoB EC
IOpUJIMYECKU COXpaHseTCs. B COOTBETCTBUMU € MX KOHCTUTYLHMSIMU TOCYJapCTBa-
yieHsl nepenatoT EC HEKoTopble TOCyJapCTBEHHBIE MOJTHOMOYHS, CyBEpPEHHbIE
paBa, KOMIETEHIIUIO, HO HE CyBepeHHUTET. DAKTUUECKU HEKOTOPBIE SJIEMEHTHI
roCyJ1apCTBEHHOTO CyBEpEHHTETA roCyAapCTB-4JICHOB J0OPOBOJILHO
OTPaHUYMBAIOTCSI, HO B YCTAHOBJICHHBIX UMH MpeJieiiax.

KuarwueBsbie ciaoBa: Eponelickuil coro3, MeEXIyHapoJIHOE IyOIudHO-
npaBoBOe OOpa3oBaHUE, TOCYJAAPCTBEHHBIM CYBEPEHUTET, IyOJIMYHO-IIPABOBAs
dbopma EBponetickoro coroza (EC).

Hauunas ¢ 1945 1., B pa3HbIX 4acTsX IUIAHETHI ObUIO CO3/1aHO 0oJiee AeCITH
PErMOHANBHBIX MEXIyHapOIHBIX oObequHeHui: Jlura apaOCKUX TOCyAapCTB
(1945), Opranuzanus amMepUKaHCKUX TOCYJIapCTB (CyIIECTBOBala paHee B BUJEC

1Yupxun Bennamun EBrenseBud, 1oKTOp I0pUANYECKHX HAYK, IIpodeccop; 3aciryKeHHbIH aestens Hayku PO. 3acirysxeHHBIH
topuct P®D, rnasHblil HayuHbli coTpynHUK VIHCTUTYTa rocyaapcTsa U npaBa Poccuiickoil AkafeMuy HayK; IJIaBHBII Hay4YHbII

COTPYAHUK I/IHCTI/ITyTa 3aKOHOJAATCIIbCTBA U CPABHUTEIILHOT'O IIPAaBOBEACHUS TIPH HpaBI/ITeJII)CTBe POD.
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[TanamepukaHCKOTO cor03a, HO 3areM Oblia mpeoOpazoBana B 1948 r.), Comer
EBpomnsl (1949), npeobGpazoBanubiii Adpukanckuii coro3 (2002 r.) u ap. MHorue
U3 TaKUX OpraHu3aluil UMEIOT HE TOJBKO SKOHOMMKO (COLHMANbHO, KYJIbTYpPHO)-
WHTETPAllMOHHBIN XapakTep, HO M MOYTH BCEr/ia MOJUTHYECKUE eI (Hampumep,
noJiepkaHue Mupa U 0e30macHOCTM B pervoHe). XapakTep Takux 3ajad U
CTENEeHb ILIeHTpanu3anuu HeoauHakoBel. B EBpomelickom cowze (EC)
LEHTpaIn3alus 3HaunTenabHa, B 2015 rogy odunmaibHo Hayan 00CyKIaThCs 1axe
Bonpoc o co3manmm coOctBenHour apmmm EC. B wmapre 2015r. Coser
coTpyAaHuuecTBa rocyaapctB Ilepcuackoro 3amuBa (B HEro BXOAST CTPaHbl
MYCYJIbMAaHCKOTO (yHIAaMEHTAIM3Ma, TJ€ MOHApXUYECKHE CEMbU —CYHHUTHI)
OPEINPUHSST BOOPY)KCHHBIE JCWCTBUA TPOTHB OJHOM M3 CEKT IIHUUTCKOTO
MEHBIIMHCTBA —XyCAUTOB, BOOPYKEHHBIM ITyTEM 3aXBaTUBIINX BJIAcTh B MeMene.

KOpunnyecku  rocygapcTBa-ujieHbl  TaKMX  COIO30B  PaBHOIPAaBHBI.
CyBepeHHOE PaBEHCTBO TIOCYJIAPCTB-WIECHOB 3aKPEIUICHO B MX YUYPEIUTEIbHBIX
JOKYMEHTaX, pelIeHHus OOBIYHO MOTYT MPUHHMMATHCA JMOO KOHCEHCycoM (mpu
OTCYTCTBHM BO3PaXKAIOLINX), JTUOO €IMHOTIIACHO NMPEACTABUTEISIMU T'OCYIapCTB B
OpraHax coro3a, M KaKJ0e rocyJapcTBO MMeeT oJuH rojoc. Ho B coBpeMeHHbIX
yCIOBUSIX Tak ObIBaeT He Bcerga. B AdpuxkaHckoM coro3e MOXKHO 0053aTh
rocyJapcTBO-wieH 2/3 rosocoB BBINOJHUTH pelIeHHe coro3a. B EBponeiickom
cotoze — EC rocynapcTBa-wieHbl pacnojararoT HE OJHHM TOJO0COM, a OoJiblie
OpU NPHUHITHM PEIIEHUHA B OJHOM U3 OcHOBHbIX opraHoB EC — Cosere EC
(Comete), a taxxke B [lapnamente EC (EBpomapnamente), mpuyeM pa3HULIA B
YHCJI€ FOJIOCOB KPYMHBIX U MEJIKHUX T'OCYyAapCTB-YIEHOB MOXET COCTaBIIATh Ooliee
necsiti pa3. Takue pelieHHs BO3JMAralOT OO0S3aHHOCTM M Ha TOCYAapCTBa,
MPEICTaBUTENIN KOTOPBIX, HATIPUMED, TOJIOCOBAIH MPOTHUB.

[Tonutnueckue 3amayd W TOJUTHYECKHUE CTOPOHBI JESATEIBHOCTU BCEX
PErMOHANBHBIX MEXIYHAPOJHBIX OpraHu3alui, 0O0S3bIBAIOIINE HOPMBI YCTaBOB,
CHCTEMa OpPraHOB, MX PELICHUS U aKThl, HHOTJAa B YEM-TO MOJOOHBIE MPABOBHIM
aKTaM, BO3MOXXHOCTb HEKOTOPOTO MPHUHYXICHHUS CO CTOPOHBI OpraHu3anuu (ee
OpPraHoB) MO OTHOIIEHUIO K TrocydapcTBaM-ujieHaM (IyCTh Jaxe JIMIIb II0
HEKOTOPBIM BOIIPOCaM) CBUJETENIBCTBYIOT, YTO TakWe OOBEIUHEHHS BpsA JU
MOKHO BCETJa CBECTH TOJBKO K IKOHOMHUYECKOW HHTerpanuu. B HuX uHOrIma
BO3HUKAIOT, IMYyCTh Jaxe O4YeHb cjabble, 3apojbllld  CBOEOOpa3HOMU
HAAroCy1apCTBEHHON (mo TEPMHHOJIOTHH 3araHbIX SI3BIKOB —
HAJHAIIMOHAJILHOW)  MyOJIMYHOM BIACTH',  CKJIaIBIBACTCS HE3aBEPIIEHHOE
HagHanuroHanbHoe npaBo (EC), cozmaercs cBoeoOpaszHas popMa MeKTYHAPOTHOTO
yOJIMYHO-TIPABOBOTO 0OpPa30BaHUSI.

1CnoBa «HaIu», «HAMOHAIBHEIN» B PYCCKOM SI3BIKE TOHUMAIOTCS B IUTaHE STHUIECKOH XapaKTepUCTUKH. B aHrmiickoM u
POMAaHCKHX SI3BIKaX CJIOBa «nationy», «national» Takoil XapakTepHCTHKH HE UMEIOT, @ IOHUMAIOTCS KaK «TOCYAapCTBOY,
«TOCYapCTBEHHBII» (HEPEAKO UCIIONB3YETCsl TEPMUH «HANU-TocyqapcTBoy). Oprannsanus O6benuHenHsx Hannit aTo
opraHu3anys He HallMii, a TOCYAapcTB. DTO pa3inudie BaKHO yUUTHIBATh, KOT/Ia MBI TOBOPHM O HaJHAIIMOHAIBHON ITyOIMIHOM

BJIaCTHU U HAJHAIITMOHAJIbBHOM IIpaBeE.
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EC sBngercs oAHON W3 pPETrHOHAJIbHBIX OpPraHU3aldid, MNOJYYUBIIUX B
pe3yibTaTe JIUTEIBLHON 3BONMIONMU Haubosiee pa3ButTyio Gopmy. EC He cambiii
MHOTOYHCIIEHHBIA MO YHCIy TrocCylIapcTB-ujieHOB (28), mo HaceneHuto (B 2015
r.npubnusutensbHo 507 MIIH.UEJIOBEK), HE CaMbli KPYMHBIA 10 pa3Mepam
tepputopur (B AdpukanckoMm coro3e cocroar 53 B OpraHuzanudd 110
oe3onacHoctu u corpyauunyectsy EBpornbl ( OBCE) -57 rocyz[apcml , B CTpaHax
[[TanxalickoM OpraHu3alyu COTPYAHAYECTBA OKOJO 1,5 MIIpA.UEIOBEK HACEIECHUS,
B BPUKC (bpasunusa, Poccus, Uunus, Kuraii, FOAP — Gonee 2,5 mupa.), HO
nons EC B mupoBom BBII Gonbuie apyrux. Ha 2010 r. sto 25,6%, mupoBoro
BBII, nporuno3 na 2018 r. 22,1% (BPUKC okono 20%, nporno3a ner, CIIIA —
23.4%, mpornos Ha 2018r.-22,2%)°. EC uMeeT eQHHYI0 BamioTy (€BpO), XOTS B
30HY €BpO BXOAAT ToJibkO 19 u3 28 rocynapcts (B BenukoOpurtanuwm, IlIBennw,
Januu u ap. cBosi HamuoHanbHas Bamora). B EC — enuHoe eBpomerickoe
IpaXKIaHCTBO (B JOMOJHEHHE K TPaXAaHCTBY rocynapcts-uwieHoB). EC nmeer cBoit
¢nar, rep6, rumu («Ona pagocTu»), CBOUX MOCIOB B APYTUX TOCYAapcTBax (HO HE
rocyJ1apcTBax-4ieHax).

CBoeoOpasue opranuzauuu u nojaHomounii EC cramm oCHOBOW pa3ivYHBIX
TEOPETUUYCCKUX BBIBOJIOB B POCCHUCKON M OoraToil 3apyOeXKHOM IUTEparype o
dbopme EC kak ocobom oO6pa3zoBanuu (3a pyOe:KoM €KEeroJHO U3IAETCSI HECKOJIBKO
moHorpaguit o EC). CoriacHo HeMeukuM yuyeOHnkam «EC B IpUHLIKIIE €CTh COK03
CYBEpPEHHBIX T'OCYJAapCTB, HAPOJHOMNPABOBOE YCTOWYMBOE BEPXOBEHCTBO», HO
OTPaHUYECHHOE U KOHTpojupyemoe . @Ppanuysckue nonurtosnorn XK. m XK.-D.
Kuxkenn xapaktepusytor EC kak «deaepaTUBHOE TOCYJapCcTBO B Mpoliecce
CTaHOBHCHHH))l, B.Xanpmrein u H.Hetrtecxalim Ha3bIBAIOT EC
kBazudenepanuzMomM. B Hacrosiee BpeMs, OAHAKO, OOJIBIIMHCTBO 3apyOeHBIX
aBTOPOB OT TAKOTO MPSMOI0 OTOXKAECTBJICHUS OTKazauch. OOBIYHO TOBOPHUTCS
(uTo, OoJiee BEpHO) O BAMSHUU Ha opraHu3anuio EC HEKOTOphIX ¢eaepaTuBHBIX
AJIEMEHTOB.

Ha Ham B3ruisin, MOXHO CKa3aTh, YTO PETMOHAIBHOE, T.€. TEPPUTOPUATIBHOE
oObenuHenue rocygapctB — EC nMeer cBOI0O COOCTBEHHYIO HE3aBEPIICHHYIO
nyonuyHyro BiacTth. OHa MEepBOHAYAIIBHO BO3HHUKIA TMOTOMY, YTO TOCYJapCTBa-
YJIeHbl B COOTBETCTBUM CO CBOMMH KOHCTUTYyIusiMu niepefanun EC, kak uHorma
TOBOPUTCS B HHUX,  «HEKOTOPbIE  TOCYJApPCTBEHHBIC  IOJHOMOYUSY,
roCyJIapCTBEHHBIE MTPaBa», «CYBEPEHHBIC MTPaBa», HO TENEPh OHA PA3BUBACTCA YiKE
Ha COOCTBEHHOW OCHOBE.

[Iy6nuunas Binacte EC He abcomiorHass u He cyBepeHHa. OHa wumeer
HEIOJHBIM, YaCTUYHBIM, OrpaHUYEHHBbIN Xapakrep. HOpuauueckn oOHa MOXKET
00s13pIBaTh TOCYJApPCTBA-UJICHbI, a TakKXe HEMOCPEJACTBEHHO (U3MYECKUX U
IOpUJIMYECKUX JIUL, HAXOIAIIUXCA B TAKMX TOCYJapCTBAX (3TO MPSIMOE JIEUCTBUE
npaBa EC, 4To oueHb BaXKHO Jisi TOHUMaHUSI OCOOEHHOCTEH ToCy1apCTBEHHOTO

1B OBCE cocTosT He TOIBKO eBpOoIeHCKIe, HO  HeKoTopble HHble rocynapersa (CILIA, Keiprezcran u ap.).

2http://www.nippon.com/ru/editor/f00025/ (noctyn 9.03.2015
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CyBEpeHHTETa B TaKOW CHUTyallMM) TOJBKO B TMpeJeNnax IepeJaHHbIX
rocyJ1apCTBAMHU-UYJICHAMH TOJITHOMOYUH.

Binacte EC — He rocyaapcTBeHHasi BIacTb. ['OCyIapCTBEHHON BIIACTHIO
obnagaroT rocynapctBa-wieHbl. [lo cBoel ropuamueckoit dopme EC coueraer
NPU3HAKK  PETHOHATILHOM  MEXKAYHAapOJHOW  OpraHu3allud U 0co0O0TO
TEPPUTOPUAIIBHOTO HAJHAIMOHAJILHOTO HE3aBEPILIEHHOTO MyOINYHO-TIPAaBOBOIO
00pa3oBaHMS C YCEYCHHOH IyONMYHON TOCYJapCTBOIOAOOHOI BIACTHIO .
['ocynapcrBa-unensl EC coxpaHstoTcs U JEHCTBYIOT OTAEIBHO Kak rocy1apcTBa, a
He Tonbko mocpenctBoM EC. Onnako EC 3T0 opranusanusi rocylapcTB, a HE
Kakux-11u00 uHbIX oOuHocTed. Iloatomy EC, kak M HEKOTOpbIe Apyrue
OpraHu3alid TOCyJapCTB, HECYT Ha cebe W HEe MOTryT HE HECTH CIebl
roCyJapCTBEHHOCTU. B 3TOW CBSi3M MBI MU TOBOPUM O TOCYJApPCTBOMNOIOOHOMN
Bractu EC. IlonmHomoumss EC, ux pasrpaHM4eHUE C COBMECTHBIMU W WHBIMU
MOJIHOMOYMSIMM ~ TOCYJAapCTB-4JIE€HOB  3a(UKCUPOBAHBI B  YUPEIUTEIbHBIX
nokymenTtax EC.

B EC cnoxunoch Takke, XOTS U HE 3aBEpUIEHHOE, HaJJHAIIMOHAJIBHOE TPaBo,
KOTOPOE€ HMEET HE€ TOJbKO MEXKIYyHApPOJIHbIM, HO U BHYTPHUIOCYAapCTBEHHBIN
XapakTep, BEPXOBEHCTBO IO OTHOLICHHIO K MpPaBy TOCYJapCTB-YJIEHOB (B TOWU
cepe nonmHoMounii, koropas nepenana EC). Bce 310 cTaBuUT HOBBIE 3a/1auu nepet
WCCIICIOBATENSIMA TOCY/IapCTBa W TIpaBa W, B YAaCTHOCTH, TPEOYeT HEKOTOPBIX
YTOYHEHUH MO BOIMPOCAaM TOCYJIapCTBEHHOTO CYBEPEHHUTETa, a MHOT/A U HHBIX
TEOpETHYECKUX  O000OmIeHuH ¢  Mo3uIui  00oOImammiell  KOHIEMIUU
TEPPUTOPUAIBHOTO MyOJIUYHO-TIPABOBOI'O 00OPa30BaHMUS.

Poccuiickune HUCCIIe0BaTEIN OTMEYAlOT, yTOo EC UMeeT
MEKIyHAapOJHONpPaBoByr  cocTtaBisiromyro (EC  yupexxaeH Ha  OCHOBE
MEKIyHApPOJHBIX aKTOB, CYUIECTBYET €IMHOIJACUE IJI1 NPUHATHS Ba)KHEUIIHNX
pEelIeHU W Jp.) U DJIEMEHThl TOCYJapCTBEHHOCTH (€lIMHAas TpaHula, 0OIue
BU30BOM U TAMOXEHHBIA PEKUMBI, €IMHOE HAJIHALMOHAIBHOE IMPABO U zxp.)z. Ha
ATOM OCHOBE, Ha HAll B3I, MOXHO CJenaTh BBIBOJ 00 OCOOCHHOCTAX
ropunudeckoit ¢opmel EC. MoxHo Obuto Obl oxapaktepu3oBath EC Kak,
peruoHanbHOe  (TEPPUTOPUATBLHOE)  MEXIYHApPOJHOE  TOCYAapCTBOIOAO0HOE
nyOIMYHO-TIpaBOBOE 00pa3oBaHUE.

EC u npo6aeMbl rocyJapCTBEHHOTO CYBEpPEHUTETA

[TpusnaBas Bnactb EC 1 BepXOBEHCTBO €ro mpasa, UCCIEI0BATENIN TOBOPAT,
YTO ATO MOPOKIAET CBOM BOMPOCHI, 0cOOeHHO B BenukoOpuranuu. bpuranckue
KOHCTUTYIHOHAIUCTHI bpammu u K.J[.OBUHT OTMEUarOT, 4YTO XOTS BCTYIUICHUE
Benmukobputanuun B EC 3T0 «He peBoNOIUs», AJIsI aHTJIWYaH, BOCIUTAHHBIX B
COOTBETCTBUM C NPUHLUUIIOM CYBEPEHHUTETA IMApJaMEHTa, «KOHCTUTYLIMOHHAs

1B oTinu4me OT ToCyJapCTBEHHOM BIACTH, KOTOPAsi CyBEepeHHa, Ty OINYHas BIACTh MOXKET HMETh Pa3HbIe CTYIEHH CBOCH
TEPPUTOPHATBEHOM OPraHU3aUK C HEOTMHAKOBBIMHE TTIOTHOMOYHSMHE (HATIpHMep, MyOnuvHast BIacTh CyObekTa (eaepannuu
OTJIIMYAETCS OT BIACTH MYHUIIMIIAILHOTO 00pa30BaHMs).

2Kamxun C.1O., UerBepukoB A.O., Kamuandenko [1.A. u ap. [IpaBo Epomneiickoro Coroza: yueonoe mocodue (ots. pex. C.1O.
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norMa mokosne6aena»’. OHM MPU3HAIOT: HElb3s CYMTAaTh, 4T0 ydactie B EC He
BO3JICUCTBYET M HE MOXET BO3JEHCTBOBATh HA COCTOSTHUE OPUTAHCKOIO
CYBEpEHUTETa, TAaKO€ yYacTHE OKa3bIBaeT BIIMAHHE HAa OPUTAHCKYIO KOHLEHIUIO
CyBepeHuTeTa. JTH ke aBTOpbl oTMeyaloT, 4to B EC «mpobiiemMa cyBepeHUTETa HE
pelleHa a[eKBaTHO» .

B cBa3u ¢ ocobennoctsimu EC (cBoM, XOTS OrpaHUYEeHHbIE, BIACTh U MPaBO,
ocobass myOnuM4HO-TIpaBoBasi (opMa) MOYTH BCErJa B HAy4YHOW JIMTEpaType
BO3HUKAIOT BOIPOCH O cyBepeHutere EC m cyBepeHHTETE TOCYIapCTB-YJICHOB
EC.? T'ocyaapCTBeHHbIH CyBepEHHTET — BaKHEHIIAs IOPUAMICCKAs KOHCTPYKIHS
nyOJMYHOrO mpaBa, B TOM YHKCJIE MEXAYHApOJHOIO MMyOJIWYHOro mpaBa (3TO
aKCUOMa JUIS TTOHSTHS TOCYAapCTBa).

Unes rocymapcrBenHoro cysepenuteta (H.MakuaBemnu, 1469-1527,
K.bonen, 1629-1576) Bo3Hukina B OopnOe 3a mpeojoseHue (eoaaIbHOM
paznpoOneHHOCTH U (EeoJaNbHBIX MEXIO0YyCOOHWI, 3a CO3JaHUE EIMHOIO
LHEHTpaJIU30BaHHOIO  rocynapcrBa.  OcHoBaTtenum  3TOW  WAEH  Bpydald
rOCY/IapCTBEHHbIN CYBEPEHUTET MOHApXY, KOTOPBIA TOJIKEH ObITh CHIIBHBIM B
O6oprbe Cc GdeomabHBIMU M HMHBIMH KJIaHAMU, TPEHSATCTBYIONIUMHU €IUHCTBY
rocynapcra. B Hactosiiee BpeMs rocyJapCTBEHHBIM CYBEPEHHUTET ONpEeisieTcs
KaK BEPXOBEHCTBO TOCYJAapPCTBEHHON BIACTH M HE3aBHUCHMOCTh TOCYAAapCTBa BO
BHEIIHUX W BHYTPEHHHX JeiaXx. ['ocymapCTBEHHBIH CYBEPEHHTET HAXOIUT CBOE
BBIDAXKCHUE B BEPXOBHOM, HE3aBUCUMOM BIIACTH, HWCKIIOYAKOIIEH HHYIO
TOCy/IapCTBEHHYIO BJIAcTh Ha TEPPUTOPHUH TOCynapcTBa. | ocy1apCcTBEHHOH BIacTu
NOMYMHEHBl  «HWHBIE  BJacTW»  (TOCYJapCTBO  PErylupyeT  MpUMEHEHHE
POIUTENHCKON BIACTH WIJIM BJIACTH OOIECTBEHHOW OpPraHU3alliy 10 OTHOIICHUIO K
ee uJieHaM, IIOJIHOMOYHMSI BJACTH CyObekTa ¢enepalui, aBTOHOMHOIO WJIU
MYHUIIMNIATBHOTO 00pa3oBaHWs) W BCE JIMIA, HAXOIAIIMECS Ha TEPPUTOPUU
JTAHHOTO TOCYIapCTBa.

['ocynapcTBeHHBIN CyBEpEHUTET — 3TO MOHATHE-aKCUOMA, HAIIPUMEp, TAKOE
K€ Kak IMpe3yMIlMs HEBUHOBHOCTH B YroJOBHOM mpouecce. Henb3s ObITH
HEMHO>XKO BUHOBHBIM U HEMHO>KKO HEBHHOBHBIM, KaK HEJIb3S OBITh HEMHOMXKO
oepemennoi. Jlubo «ma», nubo «Her». Tak MOHMMAaeTcss W TOCYIapCTBEHHBIN
CYBEPEHHUTET B KATETOPHUAX TOCYJApPCTBOBEACHHU U mpaBa. JInbo oH ectb, 1100 ero
HET. DTO sBJICHME MMMAHEHTHO MpHCyIle rocyaapctBy. Ilpestomupyercs, yto
J110060€ TOCYJapCTBO, €CIM OHO TOCYAapCTBO, MMEET CyBEpEHUTET. TakoBO OBLIO
W3HAYaIIbHO COJIepKaHue 3Toro moHATus. OH HEOTUYyKJaeM oT rocyaapctsa. Eciu
ero HeT, HeT U rocygapctBa. C TakuX MO3UIMK CYyBEpPEHUTET — OTO MpaBOBas
KaTteropusi, a He (u3nuecKkoe siBieHHWE. Eciam MBI XOTHM oOXapaKkTepu30BaTh

1Bradley A.W., Ewing K.D. Constitutional and Administrative Law.15th ed. L.2011. P.144

2Ibidem.

3BOHpOCLI HaApOJAHOT'O CyBEPCHUTETA U HATUOHAJIBHOTO CYBECPCHUTETA B JAHHOM CJIy4ac Mbl HE pacCMaTpHUBaACM. OZ[HaKO HYXKHO
HUMETH B BUAY BO3MOXKHOCTbH IIOAMEHBL MOHSATHH B JUCKYCCHUAX B CBA3U C OTMECYCHHBIM BBIIIC PA3HBIM 3HAUYCHUEM CJIOBA
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oTHomieHuss EC W rocynapcTB-4JIeHOB NO-MHOMY, 3TO BO3MOXHO U Jlaxe
11e1eco00pa3Ho, HO TOTAa HYXKHO CO3/1aTh PYTUe MOHITHS.

O rocynapcTBEHHOM CyBEpEHHMTETE (IIPOCTO CYBEPEHUTETE, UMES B BUIY
roCyJapCTBEHHBI CYBEPEHHUTET) TOBOPUTCS MOYTH BO BCEX KOHCTUTYLMSIX CTPaH
mupa. HampotuB, o cyBepenurere EC B ero JOKyMEHTaXx HET HHUKaKHUX
MOJIOKEHUM, TOBOPUTCA O KOMIIETEHUHH, MOJHOMOYMsX, mpaBax EC wu ero
UHCTUTYTOB. OJTO (hOpMaAIbHOE OOCTOATENBCTBO OYEHb BakHO. OHO sBIsSETCA
IOpUANYEeCKH (HO He (DaKTHUYECKH) WCXOAHBIM MPHU OOCYKICHHH BOIIPOCA O
rOCyJ1IapCTBEHHOM CYBEPEHHUTETE LIEHTPAIM30BAHHBIX PETHOHAIBHBIX COKO30B U UX
roCyJ1apCTB-YJIEHOB.

B HayuHOIl nuTeparype mo BONpPOCY O COOTHomeHuH mnojaHomouuii EC u
CYBEpPEHUTETA TOCYNAPCTB-UJICHOB CYUIECTBYIOT CaMbl€ pa3IMYHbIC B3IJISIBI.
[lepBoHauanbHO B POCCHUUCKOM U 3apyOeXHOW JIMTEpaType TOCIOJICTBOBAIN
YTBEPXKIEHUA O Iepeiadye TOCYJapCTBEHHOTO CYBEPEHHUTETA TrOCyAapCTBAMMU-
yineHamu EBpomneiickoMy coro3y. Muorue eBpomnelickue wuccinenoBarenu (B.
Bepmnep, M. X. mu Bunge, H. Mak-Kopmuk, H. Yonkep, VY. Yomnac) yrepxaany,
aro EC obnanaer cysepennterom.’. B 10Ka3aTebCTBO OHM MPHBOIMIN MIMPOKHIA
o0beM TMepeqaHHBIX IMOJHOMOYHMH, WX XapakTep (Oe3omacHOCTh, 000pOHa,
uMMurpanus u ap.) u Haimuue B EC cBoell npaBoBoid cucteMbl”. Buaumo, Menee
OblIa pacrpocTpaHeHa HAes O Pa3ACICHHH TOCYJapCTBEHHOIO CYBEpEHUTETa
mexny EC u rocynmapcTBaMu-uieHaMH, a TakXkKe IMOJIOKEHHE O «THOKOM»
cyBeperutrere B EC (CyBepeHHUTET HE JENHUTCS, HO BCE k€ HYKHO YUYUTHIBATh
peanun).

Tenepp yTBepkaeHHs 00 HCKIIOUUTENbHOM cyBepeHutere EC ncuesnu u3
3amajiHOd HAay4YHOW JUTEPATyphbl (FTOBOPUTCS, YTO TMOHATHE CYBEPEHUTETA MMEET
YHUTApHbIA XapakTep, U OH HE JEJIUTCS) M OYEHb PEIKO IMOBTOPSIOTCS B
POCCUICKUX U3IAHUAX WIM B HAYYHBIX JAOKIaaax. B Hacrosiee Bpems B 3amaHON
JUTEpaType B OCHOBHOM MPUHSTHI B3IJISIbI, COTJITACHO KOTOPBIM TOCYJaPCTBEHHBIM
CYBEPEHHMTET NPUHAMICKUT TroCyJlapcTBaM-wieHaM, HO nockoibky EC umeer
KoH(penepaTUBHbIE WM Jaxe ¢deaepaTUBHBIE JJIEMEHTHl (a2 9TO AJIEMEHTHI
roCyJapCTBEHHOCTH), y HEro, B COOTBETCTBHUM C TAaKHUMH B3IJISJaMH, TOKE
NOSIBWIICSI CYBEPEHUTET, XOTsI OH MHOrO KadecTBa. OH CTaHET rOCyJapCTBEHHBIM,
korna EC mnpeBparurca B (Qenepaunto. Hepenku yTBepKAEHHs, 4YTO MpHU
BcrymuieHnn B EC  cyBepeHUTeT ToOcCyaapcTBa HE IEpeNaeTcsi, HO OH
«pa3MbIBaeTcs».”.PacipocTpaHeHpl B CHPAaBOYHUKAX IIOJIOKEHHMS O Iiepenaye

1Cm.: Muxaiinos C.C. I[Ipobaema rocynapcTBeHHOTO cyBepeHuTeTa B pamkax wieHctsa B EC. CI16.2011.C.20.
http://www?2.herzen.spb.ru/img/files/m1cha/polit/Problema_gosudarstvennogo suvereniteta.pdf. Cam C.C.MuxaiisioB B cBoei
20-cTpaHUYHOI MaruCTEPCKOM AUCCEPTALK 3aHUMAET 110 3TOMY BOIPOCY HEONPEACICHHYIO MTO3ULIHIO.

23ameTHM, 4YTO HE BCE TIOJHOMOYHS 10 000pOHE, 6e30I1aCHOCTH, IMMHUTPALIMK M MHBIM BOIIPCaM MEepe/iaHbl, HaAHAIMOHAIEHOE
npaBo EC, kak roBOpmiIock, He IMEET XapaKkTepa 3aBepPIICHHON PaBOBOM CHCTEMBI M HEe UCKITIOYAET JCHCTBHE TpaBa
rocyapcTB-wieHoB. HanmpoTus. B rocyapcTBax MpUMEHsIeTCS IIPEXJIe BCET0 CBOE NPaBo , IEHCTBYIOT CBOM I'PaXKIaHCKHE,
YTOJIOBHBIE, TPYAOBEIE M MHBIE KOAEKCHI, a mpaBo EC npumeHseTcs Toxe opranaMy rocyAapCTB-4ICHOB.

3http://www.moldovanova.md/ru/publications/show/358/
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YaCTH CyBEPEHHTETa roCylapcTBaMU—wiIeHaMu EBpormeiickomy corosy.” Ectb
B3IJIA/IBI O IOCTCYBEPEHUTETE TOCYAAPCTB-WIEHOB, KOTOPBIN OCTAJICA y HUX MOCIIE
BeryrieHust B EC (3To cBoero pojaa HENoJIHbIN cyBepeHUTeT). Poccuiickuii aBTop
H.BepemeeB CKIIOHSIETCS K UIEE COBMECTHOIO, KOONEpaTUBHOIro cyBepenurera EC
M rocyaapcTB-uieHoB.” JIpyrHe pOCCHICKHE HCCIENOBATENM TFOBOPAT He 006
OrPaHHYCHHH CyBEPEHUTETa, a 00 KOrPAHMYCHNH JIEMEHTOB CyBEpEHHTETa».

Ha nam B3risan, nis Te3uca o nepefade roCyAapCTBEHHOIO CyBEpPEHHUTETa
EC wm o ero pasgenenun wmexay EC u  rocymapcTBaMu-weHaMH HET
IOPUIMYECKUX OCHOBaHUW. B mompaBkax K KOHCTUTYLHSM TOCYJIapCTB-UJICHOB,
KOTOpbIE MPUHUMAJIUCh TrocyaapcTBamMu npu obpazoBanun EC B 1992 T
(BenukobOpuranus, ['epmanusa, @panuust U Ap.), BHOCUIUCh B KOHCTUTYLIMH MPHU
Berymienn B EC winm B oxujanuu Beryruienuss B EC (HekoTopbie CTpaHbl
Bocrounoii EBpomnbl, [lpubantuku u ap.) HUTAE HE TOBOPUTCS 00 OTKase OT
rOCyJapCTBEHHOI0 cCyBepeHHTeTa B mnoiapdy EC wm o0 pasgeneHuun
rocyaapctBeHHoro cyBepenuteta ¢ EC (uHornma peus uaet He Tosibko 0 EC HO u
BOOOIIIE 0 MEKIYHapOJHBIX opraHu3zanusx, Hanpumep B Koncrutyuuu benbrumn).
Wcnonp3ytorcss pasHble  (OPMYIMPOBKM, MPUYEM KOHCTUTYLUU H30€raror
yHnoTpeOIsTh CaMO CIIOBO «CyBEpPEHUTET». ['OBOpHUTCS 0 mepenayde: «CyBEpEeHHBIX
npaB» (4.1 c1.23 OcHOBHOrO 3akoHa ['epMaHuM), «HEOOXOAMMBIX TOIHOMOUYUN
uHctutytam  EC»  (c1.78-4  KoHctutynum — @paHuuu),  «IOJIHOMOYMH,
HeoOxonumbix nnsg  ctpoutenbctBa EC» (c1.7 Konctutynuu Ilopryranum),
«OMpeAeTEHHBIX MTOJTHOMOY I (ct.34 Koncturyuun benbrum),
«rOCYAApCTBEHHBIX TpaB MO ompenesieHHbIM Bompocam» (cT. 123 Konctutynuu
AnbGanun ), «komnereHuuin» (4.2 u 3 c1.28 Koncruryuuu I'penun), «4actu cBoux
npaB» (4.2 cr.7 Korcruryuuu CnoBakun). B OCHOBHBIX JJOKyMEHTaX TOBOPHUTCS O
KOMIIETEHIIMH, TEpEelaHHON rocyaapcrBaMu-uieHamMu Coro3y U 0 KOMIETEHIUH,
ocraromieiicss y HuX. OJHaKo BCe-Takd B KOHCTUTYLHSX HEKOTOPBIX IOCYJIapCTB-
YJIGHOB BCTPEYAIOTCS MOJIOKEHUSI U 00 OrpaHUYEHHM CYBEpEHHUTETa T'OCy/1apCTB-
YJIEHOB, a B Hayke — u 00 oOmem ocymectBieHun cyBepenutera EC u
rocyzapcTBaMu-4JeHaMU.

Nuorna ¢hopMyaupoBKH KOHCTUTYIIMN rocynapcTB-wieHoB EC moctaTouHo
OCTOPO’KHBI. 'OBOPHUTCSI, UTO rOCYJapCTBO OYJET BBIOJIHITH CBOM 0013aTEIbCTBA,
BbITeKaomue u3 uwieHctBa B EC (4.5 c1.29 Koncruryumun Wpnanguum), 4dto
NOJIHOMOYHSI TIEPENAIOTCSI U OOSI3aHHOCTH BBIMIOJIHAIOTCS, «ECIIH 3TO HE MPOTHB
Koucrutynuu Mcnanun (c1.93). Paznoro poaa orpanuyutenbHbie (OPMYITUPOBKU
Opy Iepeaade MOJHOMOYMU €CTh BO MHOTHMX KOHCTUTYLHAX. ['oBopuTCS, 4YTO
noJIHOMOuUs (TpaBa u Jp.) MepelatoTcs Ha Hadaliax B3auMHocTH (Dpanius u 1p.),
Ha3BaHbl 1eAM nepenaun (B ['epMaHuM — B COOTBETCTBUM C MPUHIUIIAMHU

1http://www.grandars.ru/student/mirovaya-ekonomika/es.html

2Cwm.: Bepemees H. CoBpemeHHBIE TOAXOIBI K IPOOIIEME CyBEPEHUTETA B €BPOIEHCKHX nccnenoBanusax// XKypHan
MEXyHapOHOI'0 IIpaBa U MEKAyHApOAHBIX oTHOEeHuH. 2008 ,Ne 2.

3Kamxkun C.1O., UerBepukos A.O., Kamuandenko [1.A. u ap. [IpaBo EBpomneiickoro Coroza: yueonoe mocodue (ots. pex. C.1O.

Kamknn). — 3-e u3a., nepepad. u gon. — "IIpocmext”, 2011.
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JEMOKPAaTHYECKOTO, IPAaBOBOr0, COLMAIBHOIO TOCYyJapcTBa M JJIs  3alllMThl
OCHOBHBIX IpaB, B [lopTyranum — B COOTBETCTBUH C MPUHIIMIIOM HAIlMOHAJIBbHON
HE3aBUCHUMOCTH), CKa3aHO, YTO MPH BBINOJHEHUH O0S3aHHOCTEH, BBITEKAIOIIUX U3
ynienctBa B EC, rocynapcra camu (a He EC) OyayT ocymiecTBiIsTh 005S3aHHOCTH,
BbITeKatomue u3 wieHctBa B EC (BeHrpus), 4ro Bce MPOEKThI MPAaBUTENLCTBA,
BHocuMble B EC u Bce pemienuss EC Oynyt nonoxens! napiamenty (OunisaHans)
U T.JI.

locynapctBa-unenst BeTymuau B EC  cBOOOmHO, peanusys CBOWM
roCyapCTBEHHbIA cyBepeHUTeT. OH y HHUX COXPaHWJICS, MOCKOJbKY OHHU MOTYT
Takke cBOOOAHO BbIMTH U3 coctaBa EC. O cBOOOAHOM BCTYIUIEHUU B
MEXAYHApOJHYIO OpraHU3alMI0 M CBOOOJE BBIXOJA U3 HEE TOBOPUTCS B
HEKOTOPBIX KOHCTUTYIUsAX. OHM MOTyT He coriacutbes ¢ pemeHuem EC, 3aHsB
MO3ULIMIO OJTHOTO M3 Tpex Onokupytomux pemenus EC rocyaapcts (He3aBUCHMO
OT YHUCJICHHOCTHM HAaCEJIeHUS M DKOHOMHUYECKOW pOJiu). DTO — TMPOSBICHUE
CYBEPEHHUTETA FOCYJapCTB-UJICHOB.

Bmecte ¢ TeM, mpu BEpHBIX YTBEPKICHUSX, UYTO TOCYAapCTBa-UJICHbI
nepenanu  EC  He TrocylapCTBEHHBII CYBEpEHHUTET, a JHIIb HEKOTOpbIE
roCyJJapCTBEHHbIE MOJHOMOYMS (IIpaBa, KOMIIETEHIIMU W Jp.), paccMarpuBas
npo0seMy rocy1JapCTBEHHOTO CyBepeHUTeTa B ycioBuAX EC, BA)KHO yUYUTHIBAaTh HE
TOJIBKO IOpUInYecKue (OPMYJIUPOBKH, HO M COAEPKAHUE CAMOrO MOHATHUSA
«rOCYJIapCTBEHHBIN CYBEPEHUTET», KAK OHO CIIOKHJIOCH B HAYKE B JJaBHUE BPEMEHA
U CYUIECTBYET TeNepb, a Takke (PaKTUYECKHE CTOPOHBI OCYIIECTBIEHUS
CYBEpEHHUTETA.

Hapsity ¢ npaBOBbIMH HOpPMaMM MU HAYYHBIMU TMOHATHSAMU (ITO TOXKE
peanuu) ecTb M UHbIE peanuu (PaKTUYEeCKON JeHCTBUTEIBLHOCTH. Bcesikoe
OoObeAMHEHUE O3HAYaeT OrpaHUYEHUE CaMOCTOSITENIBHOCTH, HO O3TO HE
TOXXJIECTBEHHO TOHATHIO «OIPAaHUYEHHOTO CYBEpEHUTETa», KOO ToCyIapCcTBO
MOXXET OBITh JIMIIIEHO CYBEPEHHUTETa TOJBKO OMPE/ECICHHBIMH HACUILCTBEHHBIMU
JNEUCTBUSAMU CO CTOPOHBI, HAIIPUMED, B PE3YJIbTATE BOCHHOI'O pasrpoMa. Berynus
B EC, rocymapcrBa-uneHbl noABepriivd ce0si caMOOrpaHUYeHHIO (OHU 00s3aJIUCh
BbINONHATE pemeHuss EC). Jlomyctum, 4uto Takue pemieHus UHCTUTYTOB EC
BO3MOXHBI TOJIBKO B c(hepe nepeaaHHbIX MOJTHOMOYMI, HO U B TakoM ciryyae B EC
€CThb OTHOUICHHMS TOJYMHEHHOCTH. XOTs HHCTUTYTBl EC cocrost wu3
IPEACTaBUTENIE TOCYAapCTB-UIEHOB, 3TO YX€ MHCTUTYTBI, CTOSIIUE HaJ
rocyJapcTBaMu-ujieHaMu. DKOHOMMYECKas pPOJb, NoJuThyeckoe 3HaueHue EC
Oombiie, yeM sodoro rocynapcrBa-uieHa EC. OTo yuuThIBaeTcs, Kak MOKa3aHO
BBIIIIE, B COCTaBE OPraHOB, ONPEACIIAIONINX, YCIOBHO T'OBOPS, 3aKOHOAATEIbCTBO
EC u npaBoByr NOJUTHUKY. Poilb rocygapcTB — 4YJIEHOB IpPU ONPEACICHUU
nonmutuku EC pasnurcs B 16 pa3 (I'epmanus umeer 96 romnocoB B Cosere EC, a
Ocronusi — 6), a B EBponapnamente B 9 pa3 (y BenukoOGpuranuu, ['epmanum,
Utanuu, Opannuu no 29 nenyraroB a y ManbThl -3).. Takum oOpazoMm, umeer
MECTO IOpUAMYECKOe U (PAKTUYECKOE OTCTYIUIEHHE OT TMpPUHIUIA PaBEHCTBA
rocyAapcTB B MEXAYHapoJHOM opraHusauuu. Ho 3T0 He oOTCTymieHue oT
MPUHIMIA UX TOCYJAapPCTBEHHOTO CYBEPEHUTETA.
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®daxkThl NOMYMHEHUS roCcyJapcTB-wieHOB EBpomneiickoMy coro3y (pelieHusam
€ro OpPraHoB) HEBO3MOXHO OMNPOBEPrHYTh, JAXKE €CIHM CChUIAThCA HA TO, UTO
npuHuunuanbHeie pemiennss B EC (Hampumep, €ro OCHOBHbBIE JTOKYMEHTHI)
IPUHUMAIOTCA TOJIBKO Ipu eauHornacuu Bcex wieHoB EC. Ilopasnsromee
OOJBIIMHCTBO HWHBIX HOPMATHUBHBIX AaKTOB, KAaK CKa3aHO BBIIIE, HOPUIANYECCKU
IIPUHAMAIOTCS IIPA HEPABEHCTBE I'OJI0COB rocyaapcTs-wieHoB EC.

KoHeuHO, MOAYMHEHHOCTh €lIe HE Ieperada CyBEpEeHHMTETa, HO B
NOJYMHEHHOCTH MPOSBIIIOTCS T€ WA UHBIE OTHOLIEHUS, 3JIEMEHThI CyBEPEHUTETA.
OTpuLlaTh OrpaHUYEHUs] TEX WM MHBIX 3JIEMEHTOB TaKOTO poAa OECCMBICIEHHO.
[ToaToMy muTUpOBaHHas BbIlIE (POPMYIUPOBKA POCCHUICKUX HCClenoBaTenaed —
OTpaHUYEHHE  HEKOTOPBIX  BJEMEHTOB  TIOCYJAapCTBEHHOTO  CyBEpEHHUTETa
rocyaapctB-uwieHoB EC, Ha Haml B3rJ1si]1, 60J€e TOYHO peliaeT CI0XKHYI0 MpodiieMy
cyBeperutrera B EC. Takum o0pa3om, U ¢ IOPUAMYECKUX, U C (PAKTHUUECKHX
NO3ULMKA MOXHO MPUATH K OOHEeMy BBIBOAY: Y TIOCYJIapCTB-WJICHOB
rOCYJapCTBEHHBI CYBEPEHUTET COXPaHEH, HO OrPaHWYEHBI €ro HEKOTOpPbIE
aneMeHThl. Y EC rocy1apcTBEHHOIO CyBEPEHHTETA HET, HO €CTh NEPEIaHHbIE EMY
rocyJapCTBAMHU-WJICHAMH  HEKOTOpPbIE  TOCYJApCTBEHHBIE  IOJHOMOYHS U
CYBEPEHHBIE IIPaBa.

OnbIT perHoHaIbHBIX MEXIYHAPOIHBIX OpraHu3anuii 1 ocooeHHo onbit EC
MHOTorpaneH. ILIocsl U1 MHHYCBI 3TOrO OIBITA MOXXHO YYECThb IpPH pPa3BUTUU
EBpa3suiickoro 3K0HOMHUYECKOT0 COI03a.
bubauorpadus:
1.Bepemees H. CoBpemeHHble TOAXOJbI K TpoOJeMe CyBEpEeHHTETa B
eBporneiickux  uccienoBanusx//  JKypHan — MeXAyHapoAHOro  MpaBa U
MEXKIyHapoaHbIX oTHOIIeHUH. 2008 ,No 2.

2. Kamkun C.1O., YerBepukoB A.O., Kanuandenko I1.A. u np. [IpaBo
EBpomnetickoro Coroza: yue6Hoe nocodue (otB. pea. C.1O. Kamkun). — 3-¢ usm.,
nepepad. u mom. — "Ipocmexr", 2011.

3. Muxaiinos C.C. IIpo6iema rocy1apcCTBEHHOTO CyBEPEHUTETA B paMKax
ynenctBa B EC. CII6., 2011. C. 20.

Ba6ypun C.H.,'
I'eHOMI KaK YeJI0BEKOHEHABUCTHUYECKAS TOCYIaPCTBEHHAN MOJIUTHKA U
MEKIYHAPOAHO-IPABOBOI ONBIT €ro HCKOPEHEHU s

AHHOTAIMS: B CTaThe aHATM3UPYIOTCS MEKTyHAPOHO-TIPABOBBIE CPECTBA
NpeAOTBpAIllCHUsI TEHOIUMa M Haka3aHWs 3a HEro, B TOM 4YHUCJE ACSATEIbHOCTbH
MexayHapoaHOTO YTOJIOBHOTO CyZa, BO3MOKHOCTh YHUBEPCAIbHON IOPUCAUKINN
no renouuay. Ha npumepe renonuaa apms 1915 r. packpbiBaeTcs cOCTaB 3TOTO
MEXIYHApOJHOIO MPECTYIUICHUS, €ro MPUYUHBI U OOCTOSITENbCTBA, BAXKHOCTH
MEXKyHApPOIHOTO MPU3HAHUS T€HOLINIA ApMSIH.

1babypun Cepreit Huxonaesnd, mpe3uieHT ACCOMUANN IOPHINIECKIX By30B, Ipe3uaeHT MexayHapoaoi CraBstHCKOI

aKajJeMuH, T1aBHbIA HayuHbli coTpyaauk MCITU PAH, nokrop ropuanueckix Hayk, npodeccop
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KiroueBbie cioBa: MexayHapoJHbIA YTOJIOBHBIA CyJ, MEXIyHAapOIHBIC
npectyrieHus, renouus, OcMaHcKas UMIIepUs, TeHOLU]l apMsiH, YHUBEpCcaabHas
FOPUCIUKIIUS.

B cerogusiine >KM3HH, OYEBHIHO, YTO JII00OE€ OOIIECTBO CTAOMIBHO H
0JIaronojay4yHo, KOrJa OHO BHYTPEHHE T'AapMOHUYHO M LIEJOCTHO, KOI/Ja B HEM
3AIHIICHbl HHTEPEChl M OONBLIMHCTBA, M MEHBIIMHCTBA' JTO OTHOCHTCS H K
IIpaBaM HApOJAOB, MOCKOJIBKY ¢ XX BeKa YeJIOBEUYECTBO OCO3HAJIO ce0sl KaK euHOe
nenoe’.

VYpoku Jlurn Hamuii mo3BoiawiM CKOHCTpyHpoBaTh Oosiee 3(pPeKTUBHYIO
Opranmzamuio OO0benuHEHHBbIX Hamuii ¢ pa3BeTBIEHHON CHCTEMOW OpraHoB,
o0ecreynBalOIIMX B MUPE 3aKOHHOCTh W clpaBelIuBOCTh. CdopMupoBaics u
MEXaHU3M MEXIYHApOJAHO-TIPABOBBIX M HAJHALIMOHAIBHBIX CPEICTB OOpPHOBI C
MEXIYHApOJHBIMU TMPECTYIJICHUSIMU, MPEXJE BCEr0 C T'CHOLMJOM, KaK CaMbIM
onacHbIM U3 HUX. [Iponiecc popmupoBaHus 1€ HE TPOCTO.

[TonagoOunuce BTOpass MupoBas BoitHa, HiopuOeprckuit m Toxuiickuii
MEXIYHAapOJHbIE BOCHHBIC TPHUOYHAIbl, YTOOBI MHUpP TMOJOIIET K CO3JIaHHIO
MEXyHapOJIHO-TIPABOBOTO MEXaHHM3Ma BO3ME3[Us 3a MOCSATraTelbCTBA HA CaMmy
YEJIOBEUHOCTh — MEXIyHapOJHOIO0 YrOJOBHOIO CyJaa (MYC)?®, 4roGs1 Gbltn
OKOHYATENbHO C(HOPMYITHPOBAHBI CAMH COCTAaBBI MEKIYHAPOIHBIX MPECTYILIICHUA.
[Ipu stom Pumckuii ctatyr MYC Onaromapsi Je€TadlbHOMY OIKMCAHUIO COCTaBOB
npecTyIieHud u popMyaupoBKaM oOIIel YaCcTh 10 CUX MOp OOJIbIIIE, YeM CTaTyThl
tpubyHanoB ad hoc, coorBercTByeT TpeOOBaHHSM, BBITCKAIOIIUM W3 MPUHIUIIA
3aKOHHOCTH .

HeHe cnoxumnack 1e10CcTHast MEXIyHApOIHO-TIPaBoBasi cucteMa 00pbObI 1O
PEeIOTBPAIICHUIO T'€HOIMAa M HaKa3aHUIO 3a HEro, B LIEHTPE KOTOPOW CTOST
Cosetr bezonacnoctu OOH u yupexknaennbii um MYC. Cucrema BKJIIOYAET Kak
YETKYI0 YTOJIOBHO-TIPABOBYIO KBalU(UKAIIMIO CAMOTO TPECTYIUICHHS, TaK U
OTIMPAIOIIYIOCS Ha TPUHIMIBI 1 HOpMBI BceoOreit nexmapanuu mpaB 4yeaoBeKa
1948 roga COBMECTHYIO JESATEIHLHOCTh MUPOBOTO COOOIIECTBA MPOTHUB TEHOIU/A.
Ha npepotBpalieHue reHouuia HamnpasjieHa, Hanpumep, BctynuBmas 10 sHBaps
1997 roma B cuny KouBenuuss 1994 roma o0 obecnedeHuM TmpaB JIMIL,
NpUHAJJICKANINX K HAIIMOHAJIbHBIM MEHBIITUHCTBAM.

B KonBeHuumu, B YaCTHOCTH, MOATBEPKIEHO, UTO «IpaBa JIHII,
NpUHAJICKAIIMX K HAllMOHAJIbHBIM MEHBIIMHCTBAM, SIBISIOTCS HEOThEMJIEMOU

1Cwm.: Ocaenrok A.M. IIpyHUKT 3aIUThI IPaB MEHBLUIMHCTBA KaK MPU3HAK MPaBOBOro rocyaapcrea // EBpomneiickoe
n3mepenne.2013. Co. nayun. Tp. M.. 2013. C. 232-243.

2Cwm.: Yepamuenko C.B. IlpaBa yenoBeka B eBpa3uiickoM npocTpancTse // EBpasuiickuii ropuamdeckuii sxypHai. 2010. Ne 9. C.
6.

3Cwm.: Cratyt MexaynaponHoro cyna OOH / MexnynapoaHoe myoamgaoe mpaBo. CO. I0K. /cocT. u aBT. mpeauci. K.A.
Bexses, JI.K. bexsmres. M., 2009. C. 18, Komoaxua P.A. O MexayHapo HOM yronoBHOM cyze // Poccniicknii exxerognux
MEXIyHapoIHOTo mpasa. 1996-1997. CII6., 1998. C. 229-234.

4Cwm.: Cm.: Mexnaynaponuoe npaBo = Volkerrecht / Bonsgranr I'pa¢ Bururym [u mp. ]. M., 2011. C. 770.
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YacThlO OOIIETPU3HAHHBIX I[IpaB 4YEJIOBEKa», UYTO «MEHBUIMHCTBA SBIISIIOTCS
HEOTHhEMJIEMOM YacThiO OOIIECTBA, B KOTOPOM OHU >KHJIM U KUBYT, U 00OTalaroT
€ro CBOMM TPYJOM, CAMOOBITHOCTBIO U KYJIbTYypoid». IIpr 3TOM «IIpUHAIIEHKHOCTh
K HAIIMOHAJILHOMY MEHBIIMHCTBY SIBIISIETCS BOMPOCOM HHAMBHUAYaJbLHOTO BBIOOpA
3aMHTEPECOBAHHOTO JIMIA», U TaKOW BBHIOOp «HE MOBIIEYET 3a COOON KakuxX ObI TO
HY OBIIO HEGIArONPHUATHBIX MOCIECTBHIA ISl yITOMSHYTOTO JTHIA» .

YenoBeuecTBO 0OCO3HANO OECHpUMEPHOCTh omacHOCTH reHouuna. Cpenu
YEThIPEX THUIIOB MPECTYIHBIX NACSHUN (ACIMKTOB), MPEAYCMOTPEHHBIX PHUMCKUM
CTaTyTOM, TMTEPBBIM, JIO TMPECTYyIUICHUH TPOTUB YEJIOBEYHOCTH, BOCHHBIX
NPECTYIUIEHUH W MPECTyIUIeHHsI arpeccuu, crouT uMeHHo reHoumna (Ct. 5.1
CraryTa).

Onpenenenue reHonuaa B PUMCKOM cTaTyTe HMIEHTUYHO OIPEAEICHUIO,
nanHomy B KonBenuuu 1948 roma o nmpeaynpexJIeHUu TeHOLUIa U HaKa3aHUU 3a
HEro: 3TO «IEHCTBHS, COBEPIIAEMbIE C HAMEPEHUEM YHHUUTOXHUTb, OJHOCTHIO WIIH
YaCTHYHO, KaKyI0-JIM00 HAIMOHAIbHYI0, STHUYECKYI0, PACOBYIO WU PEIIUTHO3HYIO
IpyIiy, Kak TaKOBYIO: a) yOMHCTBO YJICHOB TakoW rpymmbl; D) mpuunzenue
CEPBbE3HBIX TEJNECHBIX MOBPEXKICHUNW WM YMCTBEHHOIO pPAacCTpPOWMCTBA Yi€HAM
TaKOW TPYIIIBI; C) MPEAYMBIIUICHHOE CO3[aHue ISl KaKOW-TMOO TPYyMIbl TaKUX
JKU3HEHHBIX YCJIOBUM, KOTOpPbIE pAaCCUMTaHbl Ha TIOJHOE€ WM YaCTHUYHOE
¢usudeckoe yHuuTOXKeHHE e€; d) Mephl, pacCUMTaHHBIE Ha NPEIOTBPAILICHHE
JETOPOXKJICHUS B Cpelie TaKOM TpyIbl; €) HACWJIBCTBEHHAs Nepenadya AeTel u3
OJIHOM YenoBevecKkoil rpynmnsl B Apyryto» (ctT. 2 Kousenuu 1948 rona).

B pesomrounn «YHuBEpcalibHas YroJOBHAas IOPUCAUKIMSA B OTHOLICHUHU
NPECTYIJIEHUS TE€HOUUAA, NPECTYIJIEHUH TMPOTHUB YEIOBEYHOCTH M BOEHHBIX
npectrymieHuin» ot 26 aBrycra 2005 r. MHCTUTYT MEXIyHApOJHOTO IpaBa Cuell
BO3MOXKHBIM OCYILIECTBIIEHUE YHUBEPCAIBHON OPUCIAMKIUM B OTHOLIEHUHU
YKa3aHHBIX NPECTYIUIEHUH . DTO O3HAa4aeT, B TOM 4YHUCIE, YTO B OTHOLIECHHUH
IE€HOLM/Ia HE JEUCTBYIOT CPOKM JABHOCTH, M YTO KaXJ10€ IroCydapCTBO HMMEET
paBO CAMOCTOSITENILHO MpECIeAOBaTh M HAKa3blBaTh JIMI[, COBEPLIMBIINUX
FEHOIM], HE3aBUCUMO OT MECTa COBEpIICHHS MPECTYIUIEHUS U JPyTuX
00CTOSITENBCTB.

[Touemy BOKpYT T€MbI F€HOLHIA JUTUIOMATHYECKON U MOJUTHYECKOU CYEThI
MHOTO OOJbIlIe, YeM BOKPYI BCEX HHBIX NpPECTyIUIeHUH, BMecTe B3ATHIX? /[la
MOTOMY, YTO TEHOLMJ — JTO HE JCUCTBUS CBUXHYBIIUXCA OJUHOYEK WIIHU
SKCTPEMUCTCKUX TPYyNN, 3TO CO3HATEJIbHAs TOCYIapCTBEHHas noiuTuka. Ha
npuMepe TEeHOLHMAA apMsSH Mbl BUJWUM YEJIOBEKOHCHABUCTHUUYECKYIO TOJIUTHKY
TYpEeLKOro TMpaBUTEIbCTBA IO (PU3MYECKOMY YHHMUTOXKEHHMIO IOJJJAHHBIX
COOCTBEHHOTO ToOCyJapcTBa IO JTHUYECKOMY U PEIUTHO3HOMY MPHUHIIUITY.
['eHOLIMA apMsH B TOT MOMEHT BBICTYIIMJI IPAKTUYECKUM BOIUIOUIEHUEM IEPEX0/IA

1KonBeHmus 06 00ecrieYeHNH MPaB JIUL, MPUHAUISKAIINX K HAIIMOHAIEHBIM MEHBITMHCTBAaM // POCCHICKMIA €:KeroTHIK
MEXIyHapoIHOTro mpasa. 1996-1997. CII6., 1998. C. 334-335.
2Cwm.: Toncteix B.JI. Kype mexaynapogHoro npasa: yaeOuuk. M., 2009. C. 659.
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MJIQIOTYpPOK OT OCMaHu3Ma, rocyjapcrBooOpasyromieil uipeonorud OcmaHCKON
VUMIIEpUH, K MOHOHAIIMOHAJILHOMY TIOPKU3MY.

NmnepckocTh 0oCMaHu3Ma, NMPOBO3IJIALIABIIETO «PAaBEHCTBO U €IUHCTBO»
BCEX HApOJOB TYPELKOI'0 I'OCYJIapCTBa, CTaja B CBOE BPEMsI MUPOBO33PEHUYECKUM
CTEp’)KHEM HMEBIIETO MeCcTO Ha 3ape XX Beka Cpead YacTd MYCYJIbMaH
Poccuiickoii umnepun naHTIOpKH3Ma. [laHTIOpKM3M Kak KyJbTypHOE H
MOJIMTUYECKOE TEUECHHE, OCHOBAHHOE Ha ATHUYECKOM OOIIHOCTH TIOPKCKUX
HAapOJOB, KaK IIPOLECC BKIKYEHHUS O3TUX HAPOJOB M HACEISEMOr0 HUMH
IPOCTPAHCTBA B OOILETIOPKCKOE TOCYJIAapCTBO, CTal BHEUIHENOJIUTUYECKOU
dbopmoil ocmaHu3Ma.

NmenHo apMsHCKHM Hapoh oOkaszajicsi B Hadaige XX BEKa KUBBIM
NPENATCTBUEM Ha IIyTH BBIPOCHIETO M3 OCMAaHU3Ma IMaHTIOPKUCTCKOIO
nonuTHYeckoro mpoekta «Jlopora B Typan» («Typan Momy»), Lelblo KOTOPOro
ObUI0 oOBeaUMHEHUE TIOpPKOsi3bIYHOrO HaceneHusi Kaskasza, Hpana, Kpreima,
[ToBomkbsa m Typkectana. Haponbl 3Tux TeppuTOpUidl JOHKHBI OBUTH OTIEISATHCS
oT Poccun nim Mpana v BXOAUTh B HOBYIO Jiep:kaBy TypaH, NpU3BaHHYIO NPUUTH
Ha cMeHy OcMaHCKOM I/IMHepI/Iﬂl. BonpmeBukn, mobexaast B rpakIaHCKOM BOWHE,
B TOT NEPUOJ €€ BEPWIM B MUPOBYIO PEBOJIIOLMIO, a4 IOTOMY MOIUIM HE TOJBKO
Ha MOJJICPKKY MIAJOTYPOK IE€peladyeil OpyKHs, HO JAXE 3aKIIOUUIN yKACHBIN
st Apmenun u tora  Poccum  Kapcekuih mup 1921 roma. Bmpouewm,
Anexkcannpononasckuii JoroBop 1920 roma, mOANMUCAHHBIA aHTHOOBIIEBUCTCKAM
NpaBUTEILCTBOM  TiepBoM  PecnmyOnukum  ApmMeHMH ¢ KEMaJUCTCKUM
IPaBUTEIBCTBOM, ObLI eI O0JIee yKaCEeH.

JInsi MEHSI UIMEHHO TE€Hb NMAHTIOPKU3Ma 3aMasiyuia Ha TOPU30HTE, KOrAa B
1992 tomy B MockBe Ha MEXKIyHApOAHOW KOH(PEPEHIIMH, TOCBSIIEHHON
HalMOHAJIbHBIM HHTEepecaM Poccuu, 6piBIMiA roccexkperaps CILIA I'. Kuccunmxep
MPEJIOKNIT HOBOSBIEHHBIM POCCUICKUM IMOJIUTUKAM OIPAHUYHMTH HAIMOHAJIbHbBIC
untepecbl Poccun rpanunniamu PCOCP, a Ha MyCyJlIbMaHCKUX TEPPUTOPHUIX
osiBiero CCCP caenate npaBonpeemHrnkoM Coserckoro Cotosa Typiuto.

B nauase :xxe XX Beka 1oJ| BIMSHUEM MMOPAXKEHUS B IIEPBOM MUPOBOM BOMHE
B CaMOM TYypEIKOM OOIIECTBE MPOU3OIIEN yXOJ OT HJEH MOJIUITHUYECKOU
MMIIEPUHU, KOHCOIUAUPOBABIIEH TIOPKCKHE W APYTHE MOABIACTHBIE UM HAPOJBI, K
ujee MOHOHAIMOHAJIBLHOTO TocyJapcTBa — TiopkusMy Myctadsr Kemans
Artartopka. J[BuKeHHE MIIAJOTYPOK, YPOJJIMBO aJNanTUPys HNPOHUKABIIUE U3
EBpornbl nrbepanbHbie UeH, YBUAEIO HOBOE FOCYJaPCTBO HE CTOJIBKO MCIAMCKUM,
CKOJIBKO 3THMYECKH TYPEIKHM, a MOTOMY OCO3HAaHHO MOLUIO Ha (PU3NYECKOE
yCTpaHEHHUe TeX MoAJaHHbIX OCMaHCKON UMIEPHUH, KOTOPbIE MOTJIU OBl TATOTETh K
Poccun unu I'pertun. HoBoMy TyperkoMy rocyaapcTBy HE HY>KHBI ObUTH apMsHE,
ACCUPUMIIBI WJIM TPEKH, PABHO KaK M Kypibl, eMy Obljla Hy»KHa 3eMJIsi, Ha KOTOPOU
3TU HAPOJbl KUIH.

1Cwm.: T'acanosa 2.10. Wneonorus O6ypsxyaszHoro Harponanusma B Typruu. baky, 1966; Brosuuenko JI.1. DuBep-nama //

Bompocsr ucropun. 1997. Ne 8. C. 43-44.
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Yeunuamu TpuyMBUpaTa JIMIEPOB MIAAoTypok — A. Jxkemanb-nammu, M.
Tanaar-namm u M. DHBep-nmamm, — OCMaHU3M MPEBPATWICS B HACUIIBCTBEHHYIO
TIOPKHU3AIIMI0, OH YTPAaTWJ CBOW W3HAYAJIbHBIM CMBICI, TPAaHCHOPMHUPYSICH B
MOHO3THUYECKUHN TIOPKHU3M.

Ortcrona ¥ 4eTOBEKOHEHAaBUCTHUYECKAS! MOJUTHUKA B OTHOLICHUHU apMsH Kak
[JIABHOTO M3 MOPaOOLIEHHBIX HApPOAOB, KOTOPBIA YCHENIHO MPOTUBOCTOSII
TIOPKCKOW ~ aCCUMWISILIUHA, COXPAHsUI XPUCTHAHCTBO, CBOK HAIMOHAIBHYIO
KyJIbTYPY, ACTOPHUYECKYIO TaMsITh, CBOM 0COOBIN HAIMOHATHHBIA TyX.

Y Typok, KOHEYHO, Mepeja TIi1a3aMd ObUIM K TOMY BpPEMEHHU JTypHBIE
IIpUMeEpbL. bpuTaHIbl YHUUTOXKAIA CUIIAEB, KaW3epOBCKas ['epMaHus yHUUTOXWIA
B 1904-1907 rr. B IOro-3anagnoit Adpuke 80% B30yHTOBABIIETOCsS IUIEMEHU
repepo u 50% muemenu Hama (roreHToTTOB). B 1914 roay Obln co3maH mepBbiid
KOHIICHTPAIIMOHHBIN J1arepb Ha TeppuTopun camoit EBpomber — Taneprod
(ABctpo-Benrpus). Tyna Obumu nenopTupoBanbl skutenu [anunuu 1 bykoBHHBI,
CHMIATU3UPOBABIINE WM NPEANOIOKUTEIBHO CcUMNaTusupoBasmme Poccuu.
NMeHHO 31€eCh CTAJO0 BO3MOXKHBIM YHUYTOXXEHUE II0 3THUYECKOMY HPUHLHMITY
eBPOIEHCKMM TOCYIapCTBOM MHOTHX THICSY COOCTBEHHBIX MOMIAHHBIX . TOJIBKO
3a mepByr moJioBuHY 1915 roma B 3TOM KOHIpTarepe Obuio kasHeHo 3800
qenmoBek”. FIMel MeCTO akT FeHOU/A TAIUIKAX PYCHH.

Typeukoe rocymapcTBO mOHUIO MHOro jganbiie. OHO  MPOBOJIWIIO
MHOTOJIETHIOIO TOJIMTUKY TreHonuaa. ['OHeHHns Ha apMsiH B OCMAHCKOW HWMIIEpUH
MPOJOIKAIUCE JIeCITHIeTHs, ux Jieronuch ¢ 1853 mo 1923 rox morna Obl
COCTaBUTh ThICSIuM cTpaHul. M Bc€ ke nenp 24 anpens 1915 roma mo mpaBy
CUMTAETCs] OCOObIM JHEM B HUCTOPUM TE€HOLUIA apMsiH, CHMBOJIOM apMSHCKOU
Tpareiuu: MUMEHHO B A3TOT JEHb HAYAJIUCh MAaCCOBBIE apECThl INMPEACTABUTEIICH
aApMSIHCKOM DJIUTHI  (JIyXOBHOM, TMOJMTUYECKOW, HKOHOMHYECKON) B CTOJHUIE
umriepun — KoHctanTuHonosne. [lonutrueckue B3MIISIABI JUL, MOABEPraBIINXCS
apecTy, ObUIN pa3JIMYHbI U POJIU HE UTPAIIH, TJIABHOE — BCE OHU 3THUYECKU ObLIN
apMsiHaMHU.

Bremine pa3po3HEHHbIE apecThl BHUIHBIX MPEICTABUTENEH apMSIHCKOTO
oOliecTBa HaYalIMCh B MPOBUHIMUAX yXe B (eBpane-mapre 1915 r., HO UMEHHO
coObITust 24 ampens W MNOCIENYIOIUX JHEH MepeYepKUBAIOT BCE IOIBITKU
TOBOPUTHh O CIIyYaWHOCTH WM 3MU30JUYHOCTH PENPECCUU, TEMOHCTPUPYIOT TOT
CTpamHbiii ¢akt, 4yTo TeHorua apMsH B 1915-1922 romax Obul mpogyMaHHOU
rOCYyJIapCTBEHHOW MOJIUTUKOM.

beina mpennpuHsTa MONBITKA YOUTh MO MOJUTUYECKUM MOTHBAM IIEJIbIN
Hapoa. PykoBoauTenn MpaBUTENBCTBA MJIAAOTYPOK M HE CKPBIBAIM HAMEPEHUU
JUKBUIMPOBATh apMAHCKYIO HAIMIO B TYPELIKOM TOCYJapCTBE.

KoHeuHo, 70CTOBEpPHBIX JTaHHBIX O YUCIEHHOCTHU MOTUOIINUX apMsH ObITh HE
MOKET (OOJIBIIMHCTBO YOMICTB COBEPILATUCH TAWHO, UX CJIEbl YHUUYTOXKAIUCH,
ydeTra TOTUOIMX TpH JENOpTallud IEJICHANPABICHHO HE BEJIOCh), MO CaMbIM

1Cwm.: Nmenxko P.B. Tanepro¢ // Ctparerus Poccun. 2015. Ne 1, ssuBaps. C. 77-90
2Cwm.: ABIIPU. ®. 257, om. 556, 1. 56, 1. 6.
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CIAEP>KAaHHBIM OLIEHKAM MCCJEA0BATENEN YMCIIO KEPTB AOXOAUT A0 1,5 MIH. u
Goee YemoBeK .

OnHUM 13 MEXAYHApPOJHBIX CUMBOJIOB T€HOIIMIA cTaja pe3Hs 1922 roxa B
Cmupne (M3mupe). CormacHo CeBpckomy MupHOMY JoroBopy 1920 rona,
ompenenuBIIeMy Cyas0y mnpourpanmieii OCMaHCKOW HMIIEPUU TIOCJE TEPBOU
MupoBoil BoMHbI, CmupHa otxoguina ['peunn. Ho 9 centsiops 1922 ronma, nocie
BOEHHOT'0 MOPaXEHMsI TPEUYECKOM apMHH, TypELKHE BOKCKa MOJ KOMaHJIOBaHUEM
renepana Mycradpsl Kemansg-mamm 3axBaTwiii TOpOJA, B KOTOPOM IOMHUMO
MECTHOTO HACEJIEHUS HaXOJWIUCh COTHU ThICAY XPUCTHAHCKUX OEXKEHIEB.
Tparequst Hayanach 13 ceHTs0psA, KOraa TypelKue CoNIaThl MoJ KOMaHJOBaHUEM
reHepana HypeaauH-namnm, OTKpeITO NPU3bIBABIIETO YHUUTOXATh apMSH U IPEKOB
B Typuuu, NOA0KIIN 3JaHNSI apMSIHCKOTO KBapTasa.

[Toxap u pe3Hs apMsiH U TPEKOB MPOAOJIKAIUCH HECKOJIBKO JHEH. IDTO
IIPOUCXOIUIIO HA TJIa3aX BOEHHOTO (10Ta AHTaHThI, KOTOPHIN CTOSAJ B TaBaHH, HE
BMelMBasich B mpoucxogsuiee. B Cmupue moru6ino 200 000 rpekoB u apMsiH.
Uucno OexeHIeB, KOTOPBIX YIAIO0Ch YBAKYHPOBATh CTAPAHUSIMHU aMEPHUKAHCKOTO
nacropa J[>KEHHUHICA, €r0 TPEUYECKUX M SIMOHCKUX IMOMOUIHUKOB, MPEBBICUIIO
400 000 genoBek. Typerkue congaThl HE OMYCKAIM K ABAKyallMd apMSHCKUX U
IrPEYECKUX MYKYMH B Bo3zpacte 17-50 jer, OTmpaBisisi MX Ha NOKU3HEHHOE
pabcTBO BriayOb cTpaHbl. BepHynuch u cMoriu BbeiOpatbest U3 Typuuu HEMHOTHE.
["opon, HaceneHre KOToporo ObuIo Ha 71% XpUCTHAHCKUM, CTal MYCYJIbMaHCKHUM.

OnpenensiTb NMpaBbIX W BUHOBATHIX B MEXHAIIMOHAIBHBIX KOH(IMKTAX
Bceraa Tskeno. C 1922 roma Typelkve MOJMUTHUKH, & C UX MOJA4YM M MHOTHE
MOJIMTUKU 3aMaJIHOTO MUpa YTBEPKIAIOT, YTO reHouuaa B Typiuu He ObLIO, 4TO
ObLJIO HaKa3aHWE W3MEHHUKOB, BUHST B MPOBOIMPOBAHUH PEIPECCUN YUACTHUKOB
ApMSIHCKOTO HaIlMOHAJILHO-OCBOOOAUTENILHOTO ABUKEHUS, MPEKIE BCEro OONIOB
I'Hyak n I[amHaKuyTIOHZ.

ApPMSIHO-TYpElKHE BOWHBI U T€HOLUJ apMsSH — 3TO COBEPUICHHO pPa3HbIC
coObiTusi. Ha Bce yTBepkIeHHs, 4YTO apMsiHe, TPUMEHSS CHJIy B CBOEH
HAIIMOHAJIbHO-OCBOOOUTEIIHFHON O0OphOE, BBIHYXKIAIU TYPOK-OCMAaHOB HMJTH Ha
YHUUYTOXEHUE HEMIOKOPHOTO HACEJICHHMS], CIEAYET MPOCTOM OTBET: KOIJa HaCUIIME
BKJIIOYAET (PU3NYECKOE YHHUUYTOKEHHE IO HALMOHAJIBHOMY WM PEITUTHO3HOMY
MpU3HAKY JETEeH, KEHIIUH U CTApUKOB, TOCYJapCTBEHHAS MOJMTHKA CTAHOBUTCS
IPECTYITHOM, OHA IEPEXOIUT B TEHOLU/.

MaccoBasi pe3Hs, KaKk akUusg yCTpalleHus, MpakTUKoBasach (OCMaHCKOM
umriepuel u pasbiie. B 1804 r. MMeHHO mOMbITKa (U3MYECKOW JIMKBUIALWU
cepOCKOW MOJUTUYECKON 3JUThl — PE3HS KHA3EH — cTaja TOJYKOM K MEPBOMY
CepOckomy Bocctanuto 1804-1813 rr. YwmepmiBieHue IJICHHBIX OBLIO TOXE
yacTOM MPaKTHUKOM, Kak, Hampumep, ObUIO C 3axBaye€HHBIMH cepbamMu Tmoclie
nopaxenusi BocctaBmux B 1809 r. y ropoma Huma Ha rope Yerap. Ho, kak

1http: // www.hayasanews.com/talaat-pasha-1921/
2Cwm.: Apmsiackas Coserckast Corpranuctudeckast Pecrry6uika // Bonbmrast coperckast sHnmkutonenus. Mza. 2. T. 3. M., 1950. C.

64-64.
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MPaBUJIO, Peyb IIJIa TOJBKO O MyXYMHAX. Tem OoJiee TO, UTO OBLJIO MPAKTHKON B
CPEIHEBEKOBbE, HE MOXKET OBITh TEpNUMO B J3MOXYy, MPETCHAYIOIIYI0 Ha
IIPOCBEILIEHUE U TYMAaHHU3M.

Koneuno, nHoraa 3a 3asiBICHHSIMH O NPEAOTBPAILICHUU WM IPECECYEHUU
reHolMa TpsYyT Trpy0oe BMEMIATeIhCTBO BO BHYTPEHHHE JI€Na, JIaxke
MEXyHApPOJIHYIO arpeccuto, Kak 3To ObU10 npu HanageHuu rocygapcts HATO Ha
FOrocnasuto B 1999 rony. [IpukpsiBanucek 3a00TOl 00 anOaHCKOM MEHBIIMHCTBE
KocoBo n MeToxuu, a Ha caMOM JieJie OKOHYATEJIbHO PYIIUIN €AUHCTBO FOMKHBIX
CIaBSH ¥ MOIIb CepOCKoil Hamuu'. AHTHCEpOCKHH (apc MpOmOIIKMIa
IPUCTPACTHOCTh MexayHapoHoro TpubyHana no osiBiien FOrocnasuu.

HckimtoueHuss  MOATBEPKAAIOT  MpaBwio. [eHomua  Kak — MOJIMTHKA
HAIMOHAIBHON UCKIIOUUTEIBHOCTH U OECUETIOBEYHOCTU JOJKEH ObITh HCKOPEHEH
13 MOBCEAHEBHOM XKM3HU COBPEMEHHBIX rocyaapctB. Kak moguepkusan B 2004 r.
torma emé Oynyumui Ilatpmapx MockoBckuit u Bces Pycu Kupwmi, wmwup,
OCHOBAaHHBIW JUIIb HA OJHOW W3 UACOJOTUYECKUX MOJENeH, He OyJeT yCTOWYMB,
HE CMOXET MPEJOTBPATUTh HOBBIX KPOBOMPOIUTHBIX BOWH B XXI| Beke. «UToOBI
n30eXKaTh TAKOTO PAa3BUTHS COOBITUN, HYXHO YUYWUTHIBATh HAIIMOHAIBHBIE U
PEIUTHO3HbIE TPAMUIIMU B MPOLIECCE MPUIIOKEHUS MEXKIYHAPOIHBIX CTAHAAPTOB K
YKU3HHU TOM WJIM MHOM cTpaHbl. YTOOBI PENOTBPATUTh TPSALYIINE BOMHBI, CIEAYET
CO37aTh B MHPE TaKUE YCJIOBUS, MPU KOTOPHIX KaXKIbI HApOJ MOJY4YuT Obl
BO3MOXHOCTh CBOOOJHO pa3BUBATHCS B pPaMKaxX COOCTBEHHOW PEIUTHO3HON U
KyJIBTYPHON TpaXHIHI» ).

Cwmbicn  apMsHCKOM Tpareauu 1915 roma A0 cux TOp HE OLEHEH
HaJuIe)KauM 00pa3oM. B Tom yuciie u moatoMy HaxoJsuiuecs y BIacTu B Pyanne
MPEICTaBUTEINN IJIEMEHU XYTYy CMOTIM ucTpeObutsh B 1994 romy B xo/1e MaccoBoi
pe3nu 800 000 yenoBek u3 mieMeHu TyTcu. Bnocneacreuu pemenusimu Cb OOH
(pe3osrortu Ne 955 ot 8 Hos1Opst 1994 1., No 978 ot 27 dpepans 1995 r. u Ne 1165
or 30 ampens 1998 r.) Obin1 cozman MexayHapoaHslii TpuOyHan mo Pyanne,
KOTOPBIN OBLI MPU3BaH HE TOJIBKO MPECIEAOBATh BUHOBHBIX B aKTaxX I'€HOIH/IA, HO
U CIOCOOCTBOBAJ MPUMHUPEHUI0O U BOCCTAHOBJICHUIO CIIPABEAJIUBOCTH U
3aKoHHOCTH B Pyanze®].

Henb3s HE BUIETH TOT YETOBEKOHEHABUCTHUYECKUH Y’KAC, KOTOPBIM TBOPAT
ooeBuku T.H. «Mcnamckoro rocyaapcrBa Mpaka u JleBaHTa» Ha TEppUTOPUU
Cupuu u Upaxka. 3Bepckre yOUiCTBa IJIICHHBIX COJIAT, MUPHBIX TOPOXKAH U CEJISH,
KEHIIUH U JIeTel, MPOU3BOAUMbBIE TEMOHCTPATUBHO KPOBABO, HE MOAMNANAIOT MO
PAIOBYIO  YTOJIOBHO-TIPAaBOBYIO  KBanmu(ukamuio. 3a TeppopoM GHopMaibHO
apaOCKUX UCIAMCKUX 3KCTPEMHCTOB, B JEUCTBUSX KOTOPBIX HET HHUYEro OT
O0pBHOBI 32 MCITAMCKHE IIEHHOCTH, CTOST CUJIBI COBEPIICHHO HE UCIAaMCKUE U HE

1Cwm., nanp.: Ixxyperud B. Pazsan IOrocnasun: ocHoBHBIC TeueHus 1918-2003 rr. M., 2003. C. 515-570.
2Murpononut Cmonenckuii u Kammaunrpaackuii Kupumn. CBo6oaa M 0TBETCTBEHHOCTD: B ITOMCKaxX rapMoHHH. [IpaBa denoBeka
M JTIOCTOMHCTBO JIMIHOCTH. M., 2008. C. 77.

3Cwm.: IToprsxosa H. Pyanna crincana renorun Ha @pannuio / KommepcanTs. 2008, Ne 138, 7 asr.
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apa0ckue. UMEHHO 03TOMY pedb HJIET HE O MOJUTUYECKOM MPOTUBOCTOSHUU, HE
O PEJIMTHO3HOM MPOTHUBOOOPCTBE, a O TEHOIMAE apadoB, HAYMHAIOIIETOCS C
reHonmaa Haponaa Cupun, 1a u JIuBuu. A moTomMy 000CTpsETCS UBUIA3AIMOHHBIN
BOIIPOC O F€HOLM/IE KAK TAKOBOM.

[IpeameTom monuTU4YecKoi OOpPHOBI, Take OOPbOBI MEKITUBUIU3AIMOHHOM,
JI0 CUX TIOp SIBJISIETCS BOIIPOC CaMOro MPU3HAHUS T€HOUHUA apMsH. XOTs, 0 4€M
criop? B 1948 rony onpenenenue reHonuaa B KonBeHuuu nenanyi onvucaTeabHbIM
criocoOOM, aHANM3UPYS NOJUTUKY TyplHH B OTHOIIEHUH apMSIHCKOTO HACEJICHUSI B
IIEPBYI0 MHUPOBYIO BOWHY M IOJMTUKY THTJIIEPOBCKOW ['€pMaHMKM B OTHOILIECHUHU
€eBpeeM BO BTOpyl MupoByto. Brnactu camoit Typuuum cyaunu B 1919 B
KoHcTaHTHHONOJIE ¥ MPUTOBOPWIM 3a0YHO K CMEPTH 32 BOEHHBIE NPECTYIUICHUS U
«YHHUYTOXEHHUE ApPMSHCKOTO HACEJICHHSI MMIIEPUM» HACOJOIOB U OPraHU3aTOPOB
redouuna 1915 roga. Ho mpu 3ToM renonua npojosxaics, pe3Hs B CMupHe Oblia
B 1922.

B CHIA nump 10 mraroB u3 50 mpusHanu Qaxt reHomuaa apmsiH. B
MHUPOBOM COOOLIECTBE 3TOT T'€HOLUJ OCYAWIA HEKOTOpPbIE rOCYIapcTBa, B TOM
yucine AprentuHa, benbrus, Kanana, Jluan, ®panuusa. EcTe Ha 3Ty Temy
peuwienuss  EBpomapiamenta, pesomouus 1987 roma  Copera  EBporibl.
Od¢uuunansHoit Typuueit (pakT reHouaa OTBEPraeTcs.

Kak penmyrar poCCHMHCKOro mapjiaMeHTa YEeThIPEX CO3BIBOB 51 TOPXKYCh TEM,
yto 14 ampens 1995 ronma mbl Ha cBoem 3acenanuu IloctanoBinenuem Ne 694-1
€MHOIIACHO YTBEepIWiIN opuumanbHoe 3asBieHue I'ocynapctBennoi Jymbr O@C
Poccuiickoit @enepanuu «O0 OCyXJIEHUM TEHOILMAA apMsIHCKOro Hapojaa B 1915-
1922 romax», BbIpa3uB COYYBCTBHE AapMSHCKOMY Hapoay W IpHU3BaB
paccmatpuBaTh 24 anpeins kKak J{eHb maMsaTH KepTB reHonuaa. Yepes roa mocie
HacC 3TO CJAENaJl MapJaMeHT MpaBociiaBHOM [ pennn.

Ha ypoBHe cBOero BbICILIEr0 OpraHa npeACcTaBUTENIbHONW BiIacTu Pocculickas
Qdepgepalusi HANOMHUJIA, YTO HWMEHHO «I1o0 wuHUUMaruBe Poccun Benukue
eBporeiickue aepxkasbl emé B 1915 roxy kBanubunupoBanu nericteust Typerkoi
UMIIEpUM B OTHOIIEHUM AapMSHCKOTO HapoJia KaK «IPECTYIUIEHHE MPOTUB
YeJI0BEYECTBA», a «(PU3NYECKOe YHHUUTOKEHUE OPAaTCKOr0 apMSHCKOTO Hapoja Ha
€ro MCTOPUYECKON pOAMHE OBUIO COBEPUIEHO C IIEJIbI0 CO3JAaHMS YCIOBHM s
paspyurenns Poccrm»'. Kak M3BECTHO, B CBOMX MEMyapax, OIyOJIHKOBAHHBIX B
1946 romy, Tamaar-nmama, OOWH W3 TJIABHBIX OPraHU3aTOPOB TI'E€HOLMAA ApMSH,
npu3Hail (JakT HACUILCTBEHHOW JEMOpTallMM W YHUYTOXKEHUS apMsH, HO
MOTHUBUPOBAI 3TO UCKIIFOYUTEIIBHO 3aIIUTON TYPEUKUX HAIMOHAIBHBIX HHTEPECOB
U MPOTHUBOJCHUCTBUEM «CO3JAHUID APMSHCKOTO TrOCYyJapCTBa B MPUTPAHUYHBIX C
Poccuen Bunanerax».

22 anpens 2005 roga, HaM JIOBEJIOCh BHOBb €IMHOTJIACHO MPUHATH HOBOE
3asBiIeHUE POCCHUUCKOrO MapilaMEHTa C OCYXKJIEHHEM MaccoBoro yowuiictBa 1,5

1Cwm.: 3asBnenue [N'ocynapcrennoit Jlymsr @C Poccuiickoit enepannn «O0 ocyXaeHHN TeHOIHa apMSHCKOT0 Hapoza B 1915-

1922 romax» ot 14 anpens 1995 r. // http: // www.ria/ru/20100305/212370444 . html
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MJIH. apMsiH B Typuuu, npousomeamiero B 1915 rogy. Ho, k coxanenuro, naxe B
Poccuu gens 24 anpesnst 10 cux MOp HE BHECEH B MepEUYCHb MaMSITHBIX JaT.

Pesomonmeit I'enepanphoit Accambien OOH Ne A|RES 58/234 or 23
nekabps 2003 roma B CBSI3M C JIECATHICTHEM Hadaja TeHolunaa B Pyanje
yCTaHOBJIEH MexX1yHapOoAHbIN A€Hb aMATH O reHouuae B Pyanae. 1o 1ocToitHO.
Ho Henb3da 3aMmeyaTs reHouu 1 TobKO B Adpuke. OH cTan BO3MOXKEH, B TOM YHCIIE
U TOTOMY, YTO MEXIYyHapOAHOE COOOLIECTBO MPOAOKAET CTHLAJIMBO M30€raTh
opuIMaTBEHON OLEHKH TeHoLUWJa apMsHcKoro Hapona B Typuuu. ['enomua Obun
peaNbHbIM HMHCTPYMEHTOM YE€JIOBEKOHEHABUCTHUYECKONW BHYTPEHHEH MOJUTUKU
TOTJATHETO TYPELKOro roCcy1apcTBa.

B nensix HanmoMuHaHMS TPAIYIIMM TOKOJICHUSIM, JJIA MPEIOTBPAILECHUS
MOBTOPEHUN TEHOLIUIa B COBPEMEHHOU JACHCTBUTEIBHOCTH, B CBS3H CO CTOJIETHEH
TOJOBIIMHON reHo1uaa apMaH 1915 roya — BesMKoi BceUeIoBEYECKOM Tpareuu,
UMEHHO 24 anperns ciaeayeT oObIBUTH BCceMUpPHBIM THEM MaMSITH KEPTB M€HOILIMIA.
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1
Cysopos A.W.
OnbIT eBPONEHCKOro COTPYAHUYECTBA B AHTUTEPPOPUCTHUYECKOM
nesaredbHocTH B X1 X B Hayase XX Beka

AHHOTAIUSI: B CTaThe AaHAIM3HPYETCS OMBIT pPabOTHl 3arpaHUYHOM
areHTypel  JlemapTameHTa TMOJHMIMH  JOPEBOJIOIMOHHON  Poccum, Mepsl
IIPaBUTEIHCTBA HAIpPABIICHHbIC Ha OOy3JaHWE M TPOTUBOJACUCTBUE TEPPOPHU3MY.
ABTOp TIOKa3bIBAET, YTO YCIIEX B aHTUTEPPOPUCTUIECKON OOprOEe obecrieunBancs

1CyBopoB Anekceli FIBaHOBHY, KaHANAT UCTOPUIECKHUX HAYK, TOLEHT, Ipodeccop Kadeapsl rocy1apcTBEHHO-TIPABOBBIX

JHCIHIUINH MeXTyHapoJHOTO YHUBepcHuTeTa «/lyOHay.
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Osaromapsi KOOpAWHAIIUU u MEXK1YHApOTHOMY COTPYAHUYECTBY
MPaBOOXPAHUTEIBHBIX OPTaHOB.

KiaroueBble cj10Ba: MEXIYHAPOIHBIE CBSI3U IPABOOXPAHUTEIBLHBIX OPTraHOB,
3arpaHry4Has areHrypa JlemaprameHTa NONWLMWHK, TOJATHYECKAs] SMUTpaALus,
EBPONEHCKOE COTPYJAHHUYECCTBO B OOpbOE ¢ HApPOJOBOJIBUCCKUM M ICEPOBCKUM
teppopusmoM, CroneinuH, PaukoBckuii, bucmapk, ParaeB, [aptunr, Ased,
CHoynen, Accanx.

B XX Beke TeppopusmM npuodpen MHTEpHALMOHAIBHBIN XapakTep, 0COOEHHO
B T€ MOMEHTBHI, KOTJla TEPPOPUCTUUECKUE JCHCTBUS CTAIM PACHPOCTPAHATHCA Ha
Henblid psii CTpaH, mepecekas JIIoOble I'paHULbl, MO3TOMY JUIsl CIEPKUBAHUA U
POTUBOJEHCTBUS MM HEOOXOJUMO B3aUMOJICHCTBUE C HACEIEHUEM, TECHOE
MEXIyHApPOJIHOE COTPYIHHYECTBO M OMNBIT. TeM HE MeHee, MPEOIOJICHUE TaKOIO
OMAcCHOrO0 BHJA TMPECTYNMHOW JESATEIbHOCTH HE MOXKET 0a3upoBaThCsi Ha
HapylIeHUW O0a30BbIX KOHCTUTYIIMOHHBIX TMpaB TPaKJaH M HA HE3aKOHHBIX
MeTOo/1ax PabOThI CIIETICITYXO.

CeronHs, TPOMKHE MEXIyHapoJHble ckaHAaibl ¢ ocHoBarenem Wikileaks
AccanxeM, a TakXe C IKC-COTPYIHUKOM aMEpPUKaHCKUX crenciyx0 CHoyaeHOM
nokazaiau pasMmepsl riobansHol ciexku [IPY u AHb CHIA, kak 3a psigoBbIMU
rpakJaHaMu, Tak WU 3a BIMUSTEIbHBIMU IMOJUTUKAMU BO BCEX YaCTAX IUIAHETHI.
OnHako [aHHBIE JEUCTBUSA NIPOTHUBOPEYAT HE TOJIBKO MEXKIyHApOIHOMY
3aKOHOJIATEIBCTBY M KOHCTUTYLHSM OOJBIIMHCTBA [IUBUIM30BAHHBIX CTPaH, HO U
oOLIENPUHATHIM HOPMaM MOPAJIH.

Hapyiienue rocy1apcTBEHHOTO CyBEPEHUTETa OCOOCHHO SPKO MPOSIBUIOCH BO
BpEMsI TOJIOCOBAHMS IO BBEICHHUIO CAHKLIMU MpoTUB PP 3a BoccoenWHEHHUE C
KpbslMOM, M Kak CJEACTBUE 3TOr0 — JIHAMETPAIBHO PAa3BOPAYMBAIOLIUECS
NO3ULIMK LEJIOT0 psAna NpaBUTENbCTB. [lONBITKM OPSAMOro MOJUTHYECKOTO
JABJICHUSI HA CYBEpPEHHbIE rocyaapcTBa EBpomnbl, MaCKUpPYIOIINE MOJIUTHYECKUE U
skoHoMuueckue uHtepecbl CIIIA, siBHble MHCHHYAllMU, a TAKXKE MOJIUTHYECKHE
BOpPOCHI KOMIpPOMaTa Ha 3aMETHBIX IMOJIUTHYECKUX U OOIIECTBEHHBIX JIEATEIEH,
CTaJy CETOJHAIIHEN TMPAKTUKOW aMEpPUKAHCKUX U KOHTPOJIUPYEMBIX HMU
CIIELICITYKO.

[TonbITKM pacpoCTPaHUTh CBOKO FOPUCAUKIHUIO, CONPSKEHHBIE ¢ TPyOeHInM
HapylIICHUEM MPUHIMUIOB (YHKIMOHUPOBAHUSI MEXKIYHAPOJHBIX OpraHu3alun
(ckangan ¢ OUDA), nepemaruBaHue 4epe3 pPaMKH KOHCTUTYLHMOHHBIX IIpaB,
MOKA3bIBAIOT HACKOJIBKO 3HAYMMBIM SIBJISIETCS OIBIT COTPYIHUYECTBA EBPOIEUCKUX
OpraHoB B IPOTUBOAECHCTBUM OIACHBIM BHAAM INPECTYIHOCTH B IEPUOJ, KOTIa
CHEICITYKOBI elle He UMENH II00aNbHBIX PhIYaroB BIMSHUS HA YACTHYIO JKU3HBb
IpaKJlaH M HE BBIXOJWJIM 3a PaMKHU IPABOTO IOJs B MPECEUEHUN ONMACHBIX BUJIOB
Teppopa.

HcnblTannemM Juisi  TPaBOOXPAHUTENbHBIX oOpraHoB Poccunm  siBUIICA
HApOJHUYECKUN NEPUOJ PEBOIIOLUOHHONW JESITEIBHOCTH, KOTAA pPa3JIBUHYIUCH
paMKu TOJUTHYECKONH OOpBHOBI M CTalM LIMPOKO MCIIONB30BAaThCs €€ Haubosee
onacHble ()OpPMBI, BIUIOTH JO MAacCOBOTO TEppopa MNPOTHUB TOCYJAPCTBEHHBIX
nesareneid. B atoT mepuoa Bo3pocia cdepa CHICKHOW NEATeNbHOCTH HE TOJBKO
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BHYTpHU CTpaHbl, HO U 3a ee npenenamu. lIpecienyemble Ha poJaUHE, TEPPOPUCTHI
3a4acTyl0 HaXOAWIM YKpbITHE 3a pyOekomM. TaM OHM HE TOJBKO CHAcaIUCh OT
BO3ME3JIUsl, HO MW AKTUBHO TOTOBMJMCHh K JaJbHEUIIEMY HPOJOJLKEHUIO
IIPECTYIIHOM JAEATEIIbBHOCTU. B €BpOneucKkux cTpaHax oceJald HX LEHTPHI,
pasBepThIBANIach M3JATENbCKass JEATEIBHOCTb, 3aKYNAIUCh W H3TOTOBISINCH
Opy’XH€ M B3PBIBHBIE YCTPOMCTBA, T'OTOBWJIMCH KaJpbl OOEBHKOB. MHoOrme wus
BUJHBIX POCCHMCKUX MOJUTUYECKUX HMUIPAHTOB BEJIU 3a PYyOEKOM AKTHBHYIO
IPONAraHAUCTCKYI0 KOMIIAHUIO B 3aIUTy POCCHMCKOIO TEPPOPHU3MA, CTPEMSICH
IpU OTOM  BCAYECKM M3BpalllaTh M JUCKPEAUTUPOBATH  AEATEIBHOCTH
paBUTENbCTBA U cHElCHyk0 Poccuu no ero caep:kuMBaHuio U npecedyeHuro. Taxk,
IIPU3HAHHBIN BOXK/JIb U UAEOJIOT €Bporerckoro anapxusma kus3b [1LA. Kponotkun
youiictBo Anekcannapa Il paciieHnn kak «OrpOMHBIN IIar B TPSAYIIECH PEBOIOIUN
B Poccuny, a rapeyOuiill peKIaMUpOBalI B KAYECTBE «I€POEB» H «MYUYCHHKOBY . B
JIOHECEHUH 3arpaHUyYHbIX areHToB JlemaprameHnrta nojuunu KpomoTKuH Ha3BaH
«LIEHTPOM aKTHBHOTO TEPpOpa», TECHO CBA3AHHBIM C (QPAHLY3CKUMH U
MTANbSIHCKMMK aHapxuctamu’. Ha (hopMHUpOBaHHE eBPONEHCKOro oOIIecTBEHHOrO
MHEHHUsI OOJIbILIOE BIUSHUE OKAa3blBaJIM HE TOJIBKO IIpecca HAMUTPAHTOB-
PEBOJIIOLIMOHEPOB, HO MU BBICTYIUICHWS HEKOTOPBIX HAXOAALIUXCS B OMUIPALAU
POCCHICKHX apHCTOKPATOB".

3a rpanuneil yxke ¢ 70-X TOIOB CIEXKOM 3a pEBOJIIOLHOHEpAMU
3aHUMAJIICh HEMAJIO POCCUMCKHMX areHToB. MX nOesaTenbHOCTh NOJIb30Bajach
nogaepxko kanugepa O. bucmapka. B 1866 1. xorga Ha kaHiyiepa B TOM K€
ampesie, Y4TO M Ha POCCHHCKOrO HMMIIEPAaTopa, OBIIO COBEPIICHO MOKYIIEHHE',
BO3HUKJIO IOJJO3PEHUE O CBS3SX TEPPOPUCTOB B MEKAYHAPOJHOM ILIaHE. brucmapk
BbICKa3aJl MOXeJNaHue 00 OObeAMHEHUM YCWIMH CBICKHBIX opraHoB Poccuu,
@pannuu u [Ipyccun st npoBeIeHUsI COOTBETCTBYIOIIMX PO3BICKHBIX ONEpaLUN.
Anexcangp Il ogoOpuit 3Ty unero u B bepiun 1711 COOTBETCTBYIOIIUX IEPETOBOPOB
6611 HanpasieH corpyauuk |11 Otaenenus 6apon Bpasrens”.

B navane 70-x rooB mnepes 3apyOeKHBIMU areHTYPHBIMH TpyIaMu Oblia
IIOCTABJICHA 3aJlaya IOMCKa OmacHoro npectynHuka-smurpanra C. Hewaesa. Jlns
opranm3aniuu  cbicka |l Otnenenue HampaBmwio 3a pyoOek >KaHIAPMCKOIO
nonkoBHuka A. H. Hukudopaku, koTopoMy mnpHu COAEHCTBUU MIBEHIIAPCKON

1Le Revolte. 1881. No2, No5.

2I'AP®. ©.102. On.77. A.7. J1.170.

3Kus3s [1.B. JlonropykoB, ABHKHMBIi IITyOOKO#H 00M10i1 3a HEYOBICTBOPEHHBIE KAPbEPUCTCKHE aMOULINK OYYTHBILIHUCH 32
TpaHUIIEH, CTall YePHUTH U OILUICBBIBATH CTPAHY, IPABUTENLCTBO, BUAHBIX TOCYAaPCTBEHHBIX U OOIIECTBEHHBIX AeATEICH, He
OCTaHABJIMBASCH Mepel HanbCUPUKAIUIMH U CAMBIMHA THYCHBIMH H3MBIIUICHUAME. OCOOBIM 00BEKTOM €To KIEBETH H OpaHH
OBLIH OXPaHUTEIBHBIEC OPTaHbI.

4 25 anpens 1866 r. B Bucmapka crpernsin ctyjeHT binmn, Ho He yauHo, IpH 3aiep>KaHIU TEPPOPUCT ITOKOHUHII XKHU3HDb
CaMOyOHICTBOM.

5Cwm.: Beutoe. 1907. Ne6. C. 298-301.
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NOJIUIIUMA  YJIaJIOCh PACKPBITh MECTO MNpPeObIBaHUS MPECTyIHUKA, TJAe OH OblI
apeCTOBaH M MO3KE IPEACTAN [ePe] CYI0M -

C pocTOM YHCIEHHOCTH M TOBBIIIEHUEM AKTUBHOCTU POCCHMCKUX
MOJINTUYECKUX SMHUTPAHTOB 3arpaHuyHas paboTa areHTypbl W3 Toja B TOJ
pacmmpsuiach U yCJIOXKHSIaCh. MUPOBOM OMBIT €IIE€ HE 3HAJI TAaKOWM MOIIHOW U
arpeCCUBHOM MOJUTHYECKOM SMHUIPALIH, KAKOM CcTalla poccuiickas smurpanus 80-
90-x T0m0OB, OKa3bIBAIOIIAS 3aMETHOE BIMSHUE HA MOJUTHYECKYIO OOCTaHOBKY B
Poccun. B npoTtuBoOOpCTBE C HEM POCCUUCKUM CHELCTYX0aM MPUXOIUIOCHh UJITU
HEW3BEIAHHBIMM ITyTAMH. lloNOKEHHE OCIOXKHSIOCh TEM, YTO POCCUUCKHUE
SMUTPAHTHI TOJIb30BATUCH OJlaroKejaaTeIbHbIM OTHOLIEHUEM, COYYBCTBHEM, a
MHOTIA Y MATEPUAIBHOW IIOMOIIBID 3HAYUTEIIBHOM YacTH E€BPOIEUCKOMN
oOmecTBeHHOCTH. Bee 310 TpeboBano oT COTPYIHUKOB MOJUTUYECKOTO CHICKA 32
pyOeKoM BBICOKOTO MpOQEecCHOHANM3Ma, HAaBBIKOB KYJIbTYpPHOIO OOIICHMS,
rHOKOCTH, @ HEPEJIKO U JUIIIIOMATUYECKOr0 TaKTa.

3amauyy  OCHOBATeIbLHOTO  PEPOPMUPOBAHUS CHUCTEMBI  3apyOeKHOM
areHTypHoi nestenbHocTH cTaBui yxe M.T. Jlopuc-Menukos. B anpene 1880 r.
M0 €ro yKa3aHWio 3a pyOexk ObUIM HaIlpaBlIEHBI COTPYIHUKH C 3aJaHueM cOopa
CBEJICHUN O PYCCKOM MOJIUTHYECKOW IMHUTpAIMU, MPOBEPKU paboThl areHToB. [1o
pe3yiabTaraM KOMAHJIUPOBKM OHHM JOJDKHBI OBUIM  MPEACTABUTh  MPOEKT
peopranu3anuu 3apy0ekHOM areHTypHZ.

B 1883 r. JlemaprameHT NOJMUIHAM OCHOBal B EBpole NOCTOSHHYIO
CEKpETHYI0 areHTypy ¢ nentpamu B [lapuxke u XKenese, a no3gnee u B bepnune. B
1884 ee BosrmaBunm II.M. PaukoBckuil. bmaromapss TeCHBIM KOHTaKTaM
PaykoBckoro ¢ (¢paHIy3CKUMH >KypHIMCTAMH B €BPONEHCKOM 0OOIIEecTBe
dbopmupoBanucy 0Oojee peaTUCTUYHbIE TPEACTABICHUS O TMOJUTUYECKUX
npoleccax, npoucxodmux B Poccun, B TOM Yucie W O NOJUTHYECKOM
teppopusme. B 1888 r. 3arpanununas arentypa packpeuia B llIBelimapuu rpynmy
TEPPOPUCTOB CBA3AHHYIO C METEPOYPrcKoi TeppopucTHUYecKkoir opranu3amueit I1.
[lleBbipeBa — A. YibsiHOBa. ['pynmna roToBuiaach K MOKYIICHUIO HA UMIEpaTopa
Aunexkcanapa e,

B 1889 r. mo npennoxxenuto PaukoBckoro Oblia yupekeHa poccuiickas
arcHTypa Ha Bankanax'. B 1894 r. Gbum yUpEeXKIEHBl (DUIHANBI 3arpaHUYHOMI
areHTypbl B ['omunuu, a B 1900 . — B bepnmne”, BO rimaBe KOTOpPOM BCTAl
ommkaiiimmii nomomHUK PaukoBckoro A.M. I'aptunr. O pasmaxe AesTEIbHOCTH
3arpaHUYHOM areHTyphl IIpU PauyKOBCKOM CBUIETENBCTBYET U POCT ACCUTHOBAHUM
Ha ee cojepkanue ¢ 58 Thic. pyOseit B 1884 r.° 10 112,8 ThIC. pyouieii B 1894 r.’

1PTHA. ®.1261. On.3. 11.30. J1.2-43.

2'AP®.® 109.0m 3. 1 711

3Cwm.: Jlonre XK. Teppopucts! u oxpanka. M., 1924. C.190.

ATAP®. ©.102. OO. 1898. J1.1. 4.14.

STAP®. ®. 505. Om.1. 1.115; @ 102.1898. A.1.4.9.

6Cwm.: Aradonos B.K. 3arpannunas oxpanka. IIr., 1918. C.20.

7Cwm.: Pyyn U., Crenanos C.A. ®onranka, 16: [Nlonmutraeckunii ceick npu mapsx. M., 1993. C. 137.
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Hemanas 3acimyra PaukoBCKOrO M B YCTAHOBJIEHMHM JOBOJIBHO TECHBIX
KOHTAKTOB ¢ (DPAHIIY3CKUMH BIIACTSAMH, OCOGCHHO TOIMICHCKUMHU CITyKOaMH .
Cnyx0a PaukoBckoro 3a py0exoM crocoOCTBOBaJIa 3HAYUTEIILHOMY COJIMKEHUIO
Poccun ¢ ®panmueit. ['padp C.HO. Butre, ObiBImIMIA B TO Bpems MpejaceaareeM
CoBeta MUHHCTPOB, B CBOMX MEMYyapax Mmucaj, 9To PauykoBckuil ceirpai 00IbI1yI0
POJIb B CO3AHUN AHTAHTHI, 9eM PYCCKHE JUILIOMATHI .

B 1902 r. PaukoBckuii 1o ero mpoch0e ObLT OCBOOOXKIEH OT 3aBEAOBAHUS
3arpaHuyHoOM areHtypoil. B suBape 1905 r. Obll Ha3HAau€H BUIIE-TUPEKTOPOM
JlemapTaMeHTa MOJUIMU IO MOJUTUYECKON YacTH, BO3TJIaBUB BECh MOJIUTHUYECCKUN
CBICK B UMIIEPHHU.

Hapsiny c¢ mpodeccMOHAbHOM areHTypoll HEKOTOpyr HH(pOpMAIUI0 O
NEPEABUKCHUSAX PEBOJIIOLMOHEPOB, HX IUIaHaX W 3aMbiciax JlemapraMeHT
MOJIMLIUU TTOTyYal TaKKe M0 JUHUM POCCUMCKUX JUITIOMAaTHYecKuX ciyx0. Tak, B
Marepuanax JlemaprameHnra 3a 1883 r. 3apeructpupoBaHbl COOTBETCTBYIOLIUE
JIOHECEHUsT OT KOHCYJIOB U T1ociioB B Hcmanuu, I'epmanum, MHWranuu,
BenukoOputanuu u (DpaHHI/II/IS. B nensx mpecedeHuss HE3aKOHHOIO Ilepexona
IPaHUIIBI U KOHTPAaOAHIHOW TEPEBO3KH 3aMpelICHHOW JHUTEpPaTyphbl, OPYXKHUS U
B3pbIBUATHIX BemecTB B 1884 r. MUHHUCTEpPCTBO BHYTPEHHUX M€ W30
HUPKYJSIp, MOPEeIyCMATPUBAIOIMIMN  JIOMOJHUTEIBHBIE MEPBl MO  YCHICHUIO
YKaHJIAPMCKOTO HaA30pa 3a MOrpaHUYHBIMU MYHKTAMH BJOJb 3aMaJHOW T'PAHUIIGI
MMIICPHH .

[To Bompocam 3ajiepKaHusl U BbIa4l TEPPOPUCTOB MPaBUTENLCTBO Poccun
n00UBaJIOCh 00OJIe€ TECHOTO COTPYJIHUYECTBA C 3apyO€KHbIMU CTpaHaMmH. Tak, B
1852 r. ypanoch J0OOUTBCS OT ABCTPUMCKUX BIIACTEM BBbIAAYM H3BECTHOTO
MOACTPEKATENSI TEPPOPUCTOB, OAHOTO M3 BOKIAEH MEXKIYHAPOAHOrO aHapxu3ma M.
A. Bakynuna®. [Tpu cozmeifcTBUM mBeHnapcKux Biacteil 6bu1 B 1872 r. apecToBaH
u mpernpoBoxjaeH B Poccuro C. HewaeB. B 1884 r. IlIBeitmapueit Ob1 BbIIaH
Poccuu teppopucr JI. Jleiia’.

Omnako He Bcerga IOA00HBIE TPeOOBaHUS POCCHMCKHUX CHEICTYXKO
HaXOJWIW JOKHOe ToHuManwe. Tak, B Mae 1881 1. mo mnopydeHuto
MuHnCcTEpCTBA FOCTULIMU BEIUCH IIEPETOBOPHI O BbIIaU€ aKTUBHOTO Teppopucta JI.
[MapTmaHna, y4aCTHUKA IMOKYILIEHUS HAa UMIIEPATOPa, OJHAKO JAOOUTHCS COrjiacusi
(b paHITy3CKHUX BIACTEH O €ro AKCTPAIUIIMU HE yAAIOCh. He yBeHUannch ycrnexom u

1Ipesunent @pannnu Imuis JIy6s ogHax bl fake MOopy4ura PaukoBckoMy 00ecnieunTh €ro TMYHYI0 OXpaHy BO BpeMsl OE31KH
B JIMOH n npenocTaBuil eMy NIOMELIEHUE AT IpokuBaHus B Enucelickom 1Bople.

2Butre C.10. Memyapsr. JI., 1990. C.291-292.

3rAP®. ®. 102. On.79. [1. 98. JI. 15, 47, 57, 80, 95, 108, 111, 192.

ATAPD. ®©.102. On.41. 1.596. J1.18-33.

53akmrouennsiii B [lerponaBnoBckyto, a motom B IlInnccens0yprekyio kpenoctd, bakyHuH NHIIeT OKasHHBIEC TMChMa LApio U
MPOCUT O CMSITYEHUH cBOeH yuacTu. Ha oHOM U3 Takux nuceM xapakrtepHas nomeTtka Huxomnas I o ToM, uro bakyHuH «yMHbIH 1
XOpOILHii MaIIblil, HO ONACHBII YENIOBEK, ero HanoOHO AepxkaTh B3anepTi» (Llut. no: T'ymns P.B. Cxud B Espone. Hpro-Kopk.
1958. C. 203).

6Cwm.: Tarannes H.C. Pycckoe yronmosaoe npaso. T.1. CII6. 1902. C. 303.
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TpeboBanus o Bbigade I1.A. KponoTkuna, a Takxke teppopuctoB B. 3acynuu u C.
KpaBuunnckoro.

B 70-80-x romax ObutM MOANMUCAHBI IBYCTOPOHHUE COTJIANIEHUS O BbIIaye
MIPECTYITHUKOB, COBEPIIMBIINX YMBINUICHHBbIE yOuiicTBa ¢ ['epmanuei, ABCTpoO-
Benrpueii, [lBeitnapueii, BemukoOputanueit, Wcnanuei, Ilopryrammei,
Hupepnangamu, bonrapuen, bensrueir, Monako, Jlanneii’. IIpodeccop
nonuneiickoro npasa W.E. AnnpeeBckuii Obl1 KoMaHaupoBaH JlemapTamMeHTOM
nonuiuu B JlonnoH, [Tapux, bepnun u Beny s oOMeHa OMBITOM MCKOPEHEHUS
<<KpaMOJ'IBI>>2. B 1898 r. mpencraButenn Poccum npuHSAIM - yyactue B
MexayHaponHoii KoH(epeHuuu cinyx0 Oe3zonmacHocTH B Pume, pesonronueit
KOTOPOM MpenycMaTpUBalIoCh 0oJjiee TECHOE HMX COTPYAHUYECTBO B Oopble ¢
HAM6OJIee OMACHBIMY BUIAMH [IPECTYITHOCTH .

B 1902 r. B pyKOBOJACTBE 3arpaHM4HON areHTypoi PaykoBCKOTO 3aMEHWUII
JIEHCTBUTEIILHBIA cTaTCKUM coBeTHUK JI.A. ParaeB, BO3TIaBISBIIMN 10 3TOrO
OcoOsrit oTaen Jlenapramenra nonmuuuud. OH CTpeMUICS PaCHIMPATh areHTYPHYIO
CeTh KaK B HOBBIX pallOHaX KOHIEHTpAUUU POCCUUCKUX 3MUrpaHToB (benbrus),
Tak ¥ B TpamuimoHHbX (LlBeitnapus). Cpeau arentoB PartaeBa 0coO€HHO
pe3yIbTAaTUBHBIM JIOCTHKEHUEM SIBUIMCH coOpannbie E. Azedom B okTsiOpe 1902
I. JJaHHbIE Ha OCHOBE KOTOpbIX B Poccum ObLIM apecTtoBaHbl jujep OOeBOMU
opranmsaunu I'. I'epmayHu m ero 3amecrurens M. Menbankos®. C ITOMOIIBO
Azeda Takke B Havame 1904 r1. cpeaum SMHUIpaHTOB Obla BBICIE)KEHA
TEPPOPHUCTHYECKAs TPyIIa BO IJaBe C WICHOM METepOyprcKoro KOMUTETA 3CEPOB
Kintuority, kotopast rotoBuna nokymenue Ha munuctpa B. K. [lnese. B 3acnyru
3apyOexxHOM NiedarenbHOCTH PaTaeBa ciieyeT OTHECTH U 3aKJIIOYEHHE COTJIalleHUs
eBpomneiickux aepxkas (I'epmanus, ABctpo-Benrpus, Poccus, [lBenus u ap.) ot 14
mapta 1904 r. o mepax OOprOBI C aHAPXM3MOM, WHHUIMATOPOM KOTOPOTO OH
SIBIISLIICS .

Bmecre ¢ TemM wu3 ceppe3HbIM mpocyetoM ParaeBa ObpuUIO  SIBHO
HEOOOCHOBAHHOE 3aKpbITHE OEpPIMHCKOW areHTypbl, KOTOPYIO B JAajbHEiIIeM
MPUILUIOCh BHOBb BOCCTaHABIIMBATh.

JlemapTaMeHT TOJUIIMUA TOOMBAETCS YCUJICHHS 3arpaHUYHON areHTYphl He
TOJIBKO B KOJIMYECTBEHHOM, HO M B KaU€CTBEHHOM OTHolIeHUH. [1o npemioxeHuto
PaukoBckoro B aBrycre 1905 r. PataeB OblT CMEIIEH € MIOCTA €€ pyKOBOAUTEIS U
3ameHeH A.M. ['apTUHroM, 10 3TOro BO3IVIABJISBIIMM TalHYH areHTypy B
['epMaHuy M 3apEKOMEHJIOBABIIMM CE0sI TATAHTIIMBBIM JIESTENIEM MOJUTUUYECKOTO
CBICKA.

1CMm.: COOpHHK OEHUCTBYIOMINX TPAKTATOB, KOHBEHIINH M COTJIAIICHUH, 3aKIIFOUeHHBIX Poccueit ¢ apyrumu rocygapctsamu: B 2
T. Cn6., 1890. T.2. C.375-466.

2IIT'UA. ©.866. On.1. 1.91. JI.1-12.

3rAP®. @. JI.0. 1.500. 1898. JI.102-103.

4Cwm.: Pyyn Y., CrenanoB C.A. Yka3. pa6. C.137.

STAP®. ©.102. Om.253. J1.392. JI.1-2.
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B nmepuon mepBod pycCKOM PEBOJIIOLIMM areHTypa ['apTuHra BO MHOIOM
CIOCOOCTBOBajia CpPBIBY MAaccoBOW TpaHcmopTupoBku B Poccuro opyxus u
B3pBIBYATKH 1isi 0oeBukos'. IIpi [apTHHIEe 3HAYHTEIBHO PACIIMPHICS OOBEM
NOJIy4eHHs] HHPOPMAIIMH C TIOMOIIBIO TIEPIFOCTPAIIUH.

OCHOBHOW ILIEHTP 3arpaHUYHON areHTypbl MO-MPEKHEMY pacrojaraics B
[Tapmxke. OgHako kK Hadaimy XX B. B psAi€ CTpPaH U KPYIIHBIX PETMOHOB EBpoOIBI
¢yHkmonupoBanu ee Qguuuansl, B ToM uucie B [lIBeiinapun, na bankanax, B
Anrnuu, B [N'omunumn, Ipycckoii [loznanu u Cunesun, crpanax CkannauHaBuu. B
1909 r. I'aptuHra B pyKOBOACTBE 3arpaHUYHON areHTypOW CMEHWJI CTaTCKUU
coetHUK A.A. KpacwibHukoB. Ilog  pykoBoactBoM  KpacuinpHHKOBa
JNEUCTByIOIasl TailHas areHTypa Obula B 3HAYUTENBHOW CTENEHU OOHOBIICHA.
Oco0oe BHUMaHUE areHTyphl TPeOOBAIM ICEPOBCKUE AMUTPAHTHI MPOJIOJKABIIINE
BbIHAIIMBATh 3aMbICIIbl  YOMHCTBA BBICOKONIOCTABJICHHBIX TOCYJAapPCTBEHHBIX
nesrenend. 27 ampens 1910 r. B mmdporpamme B JlemapramMeHT MOJUIIUM
KpacunpHukoB cooOmaer o rotosimemcs: rpymmnoii CaBHHKOBA TMOKYIIEHHS Ha
CronbimnuHa’.

B 1913 1. u3 23 cekperHbix corpynnukoB [lapmkckoro 6ropo 11 demoBek
paboTaln MO MapTHH 3¢epoB . [Ipomoirkas IMHUIO CBOMX MPEAIICCTBEHHUKOB HA
IIOCTY PYKOBOJUTENEN 3arpaHUYHOMN areHTypsl, KpacHIbHUKOB IPUHUMAII MEPBI K
paclIMpeHUI0  KOHTAaKTOB C  3apyOexHONl  mpeccoil, moOuBasch  Ooliee
OJIarONpUSITHOIO  OTPAXXEHUSI B TIEYaTH BOIMPOCOB OOpbHOBI  POCCUUCKOTO
MPABUTEIILCTBA C PEBOJIIOLMOHHOM OMIO3UIMENH, OCOOCHHO TEPPOPUCTUUECKON
OpHCHTALIHH .

HeobxoauMo OTMETUTh, YTO JEATEIbHOCTh 3arpaHUYHON areHTypbl B
Hayaine XX B. 3HAYUTEIBHO OCJIOXKHWJIACh B CBSI3U C AKTUBHOM NOJPBIBHOU
JesTEeNbHOCTBIO AcepoBCcKoro myonuinucta B. Bypuesa, a Takke nepedexxunkon JI.
MenbimukoBa 1 M. bakas. B 1908 r., o6ocHoBaBmuck B [lapuxe, byprieB u bakaii
CO3JAJIM HEUYTO BpPOJE PEBOJIIOIMOHHOW KOHTPPAa3BEIKHM IO PACKPBITHIO
MOJIMIEHCKON areHTypbl BHYTPH MOJIIOJbHBIX opranuzauuid. Becero k 1913 .
BypiieBy ¢ COOOMIHMKAMU yJIamoch «3acBETUTH» OKono 40 % 3arpaHUYHBIX
areHToBD.

[To Bompocam BbLAauYu M 00E3BPEKUBAHUS OMACHBIX MPECTYIHUKOB B 3TH
roJibl YKPEIUISIIUCh KOHTAKThI U PA3BUBAJIOCH COTPYAHUYECTBO C IPABUTEIILCTBAMHU
U CHerciyk0amMu eBporneickux rocyaapcts. B mapte 1904 r. Obun moamucaHbl
cornamenust Poccum ¢ ['epmanueit, ABctpo-Benrpueit, [lanuei, Pymbinuei,
CepoOueti, [lIBenueii, Hopserueii, Typuueit u bonrapueit o coBmecTHOi 60prde ¢
aHApXU3MOM, IIPEAYCMATPHUBAIOIINE COACHCTBHUE BIIACTEN B 3a/ICPKAHUH U BbIIAUE

1Tam xe. C.251.

2IAP®. ©.102. O0. 1910. 1.136. J1.26.

3rAP®. ©.102. On.314. J1.24. JI.1-2.

AT AP®. ®.1723. On.2. [1.34. J1.331-334; ©.5802. On.2. J1.205. JI.165-166, 169.

5Cw.: 3arpanmnunas arenrypa Jlemapramenra nomunun. C.57.
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HpeCTyHHI/IKOBl. B 1907 r. Obuio moamucaHo coriamenue ¢ OuHIIHAUEH, 1O
KOTOpPOMY CBICKHBIE oOpranbl Poccunm momyuywnu mpaBo OecHpensiTCTBEHHO
pa3bICKMBaTh M AapEeCTOBbIBATH HAa €€ TEPPUTOPUU CBOMX MOJUTUYECKUX
IPECTYITHUKOB.

[IpennpuHATHIE Iark K YKPEIUIEHUI0 MEXAYHApOJHOIO COTPYAHUYECTBA
no Oopb0e C TEeppOpU3MOM, XOTS M NPHUBEIM K HEKOTOPHIM MO3UTHBHBIM
pe3ynbTaraMm, HO AOOUTHCA TECHOrO U 3(PPEKTUBHOrO B3aUMOJACHCTBUS B 3TOM B
UCCIIEIyeMbIil IepuoA He yaanock. MupoBas 00IIeCTBEHHOCTD €I¢ HE OCO3Halia
cnenupuKy 3Toro HauOoJiee OMAacHOTO BHJIA MOJMTHYECKOW MPECTyMHOCTH, HE
yBUJENa B HEM OyIyllIMX, 4Ype3BbIYAHO OMACHBIX mociaeAcTBUH. Toiapko B
COBPEMEHHBIX YCIOBHIX MpoOiieMa MEXAYHApOJHOIO COTPYIHMYECTBA B JIAHHOMU
chepe MoOCTaBI€HA CO BCEMl OCTPOTOW, HO, KaK H3BECTHO, B €€ 3(P(HEKTUBHOM
pEeLIEHNH TPOABUKEHHUE UJIET €I1l€ OYEHb MEJICHHO.
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2
Bapaamosa H.B.
EBponeiickass KoHBeHIIUS KaK HATHAIIMOHAJIbHAA CHCTEMA
3alIMTHI PAB YeJI0BeKa

AHHOTaNMA: AeATenbHOCTh EBponerickoro Cyna Mo mpaBaM 4eJIOBEKa IO
TOJIKOBAHUIO M NPUMEHEHNIO KOHBEHIIMM O 3aIWTE IIPaB YEIOBEKA U OCHOBHBIX
cBOOOJ ~ paccmaTpuBaeTcsi B CcTaTbe  Kak  npumep  3(PGEeKTUBHOTO
HaJHAIMOHAJIIBHOTO TIPAaBOBOI'O PETyJNHMPOBAHUSA, ITOCPEACTBOM KOTOPOTO Ha
EBpormneiickoM KOHTHHEHTE YCTaHOBJICHBI U MOJAECPKUBAIOTCS OOIIME CTaHAApThI
B3aMMOOTHOIIICHUI YeJloBeKa W TrocyJapcrBa W TpeOOBaHUS K MyOJIUYHOMY
HOPSIAKY.

1Tam xe. C.104-107; TAP®. &.102. Om.61. J1.33. J1.2.
2BapramoBa Haranus BraguMupoBHa, KaHAUAAT IOPUIMYECKUX HAYK, TOIEHT, CTapIINH HAYyIHBIH COTPYIHUK CEKTOpa

cpaBHUTENBHOrO NpaBa MHcTuTyTa rocynapcrsa u npasa PAH.
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KuarwueBble ciioBa: npaBa yenoBeka, KOHBEHIMS O 3alIUTE MPAB YEJIOBEKA U
OCHOBHBIX cB000j, EBpomneiickuii Cya mo mpaBaMm dYeloBeKa, HaJgHAIMOHAJIBLHOE
MIPaBOBOE PETYJIMPOBAHUE.

KoHnBen1us o 3ammTre npaB 4eIoBeKa U OCHOBHBIX cB000 OT 4 HosiOpst 1950
r.' M3HAYATBHO OBbLIA 3aJyMaHA KAK MEXIYHAPOIHEIA TOTOBOp, NMPU3BAHHEIA B
YCIOBHUSAX  Pa3BOPAYMBAIOLIEHCS  XOJOJHOW  BOWHBI  NPOJAEMOHCTPUPOBATH
IIPUBEPKEHHOCTh 3allaJHBIX JEMOKpPaTUHA HJEE IIpaB YEJIOBEKA U yTBEPIAUTH
IPUOPUTET JIMYHBIX W IOJIUTHYECKUX IPaB B MPOTUBOBEC IPaBaM COLMAIBHO-
SKOHOMUYECKHM, OTCTANBAEMBIM CTPAHAMH COIMATHCTHYECKOTO areps . OIHAKO
co BpemeHeM KoHBeHIMsA BBIIUIA JAJIEKO 3a PAMKA OTBOAMMON €W pPOJIH,
NPEeBPATUBIINCH B A(PPEKTUBHBIA HAAHAIIMOHAIBHBIA MEXaHM3M 3alIUThl IpaB
YeJI0BEKa.

Coznanve HaJHAlMOHAJIBHBIX MHCTUTYTOB IpECienyeT 1eidb 0OecrneueHus
€IMHOOOPA3HOro (COTJIACOBAHHOIO) PETYJIMPOBAHUS B OINpEACNEHHBIX 00JacTsX,
COCTABIIIOUIMX IPEIMET AaKTUBHOIO  COTPYAHUYECTBA  3aMHTEPECOBAHHBIX
rocyaapcTB. Crenu¢uka HaJHAMOHATILHOTO PErYJIUPOBaHus (B €ro OTJIMYUU U OT
MEXIYHapOJIHO-IIPABOBOr0, U OT BHYTPUIOCYAApPCTBEHHOI0), 3aKJIIOYAOIIAsACS B
TOM, YTO NIPABOBBIE HOPMBI, YCTAHOBJICHHBIE HAJHAIMOHAIBHBIMU OpraHAMH,
aApeCylOTCS TroCyaapcTBaM — WIEHAaM COOTBETCTBYIOIIEW OpraHu3aluu
(yyacTHMKaM J0roBopa), HO BMECTE€ C TEM HENOCPEICTBEHHO CO3Jal0T MpaBa U
00s13aHHOCTH JJIs YaCTHBIX JIMI[, HaXOMASIIUXCSA MOJA HUX IOPUCIUKIIHMEH, KOTOpbIE
MOTYT CChUIATHCSI HA HUX B HALIMOHAJIBHBIX CYJlaX U HAJHALMOHAJIBHBIX CYJIEeOHBIX
opranax. Ilpm »TOM HaAHAIIMOHANBHOE pETyJIMPOBAHUWE MPUHUMAET THOKHE
dbopMbl, MO3BOJISIIONIME OOECIEYMBATh TAPMOHHU3AIMIO HAIMOHAIBHBIX MPAaBOBBIX
CHUCTEM TOCYJapCTB-4JIEHOB C cOoxpaHeHueMm ux cnenuduku. Kak mpasBuio, 3a
HAallMOHAJIbHBIMM  3aKOHOAATENbHBIMU M IPABONPUMEHUTENBHBIMU OpraHaMu
IpU3HAeTCs IIHpoKas CBOOOJAa YCMOTPEHMsI NpU NPHUMEHEHUH MOJIOKSHUN
HaJHAMOHAJIBHBIX AKTOB.

HestensHocTh EBponelickoro Cyza 1no mpaBaM 4eJlOBEKA MO TOJIKOBAHUIO U
npuMeHeHnto KoHBeHIMM O 3amuTe IpaB 4YeJOoBeKa M OCHOBHBIX CBOOOJ Bce
OosblIe NpUOOpeTaeT HaJHAUMOHAIBHBIA XxapakTep. KOHTpoibHBIE OpraHbl
KonBennnm ¢ camoro Hadanma paccMarpuBaiii KOHBEHIIMIO B Ka4yeCTBE CPEACTBA
YCTaHOBJICHHsI OOIIEEBPOINEUCKUX CTaHIapTOB npasonopsaaka. Tak, Komuccus no
nmpaBaM uenoBeka eme B 1961r. 3asBuna, uyro «llenpo  Bricokux
JoroBapuBatomuxcsi CTOpoH npu 3akiiroueHurd KoHBEHIIMU ObLIO HE MPU3HAHUE
B3aMMHBIX IpaB W OOS3aHHOCTEl B COOTBETCTBUM CO CBOMMH OTAEJIbHBIMU
HAallMOHAJIbHBIMM HMHTEpPECaMu, a peanusanus ueneid u uaeanoB Cosera EBpomnsl,
BBIPDAKEHHBIX B €ro YcTaBe, M YCTAHOBJIEHUE OOIIEro MyOJIMYHOIrO MOpsaKa

1C3 Pd. 2001. Ne 2. Crt. 163.
2Cwm.: baypunr B. Jlonruit myts BenmukoOpuTanuy k eBporeiickuM cTaHgapTaM IpaB YeI0BeKa: B aBaHTapAe U JaJIeKO 1o3anu //
Crannmaptsl CoBeta EBporisl B 0011acTH MpaB YeIoBeKa MPUMEHHUTENBHO K mosioxkeHussM Konerutyrmu Poccuiickoit denepanum.

W36pannsie npasa. M.: MucTuTyT npaBa u myomaaoi monmuruky, 2002. C. 29 — 31.
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CBOOOJHBIX JeMOKpaTuil EBpombl s coxpaHeHuss UX OOIIero Hacleaus
MOJINTUYECKUX TPaaulLMd, UIeaoB, CBOOOABl U BEpXOBEHCTBA MpaBay. [loaTomy
«o0s3arenbcTBa, mnpuHAThie Bbicokumu JloroBapuBatonumucs CTopoHaMu
nocpenctBoM KoHBEHIIMU MO CYHIECTBY MUMEIOT OOBEKTHUBHBIN XapakTep, Oyaydn
HaIlpaBJICHHbIMU CKOPEE Ha 3allUTy OCHOBHBIX IPaB YEJIIOBEKAa OT HapyIICHUs
0601t u3 Beicokux JloroBapuBarommuxcsi CTOpOH, 4EM Ha CO3[JaHUE B3aUMHBIX
CYOBEKTUBHBIX IPaB It caMux Beicokux JJoroBapuaromuxcs CTOPOH» .

KonBennust (a TouHee — mpakTuka EBpomneiickoro Cyna 1o ee
MPUMEHEHUIO) aKKyMYyJIUpOBajia eBPONEHCKUI OMBIT 00ECIeueHUsl MpaB YeIOBEKa
U YCTAaHOBWJIA €MHbIE E€BPOIEHCKHE CTaHAApThl B 3TOM cdepe, KOTOphIE 3aTeM
CTaJIu OKa3bIBaTh OMPEEISAIONIEEe BIUSHUE HA Pa3BUTHE HAIIMOHAJIBHBIX MPABOBBIX
cucteM. Crangaptsl, BbIpaOoTanHblie EBpomneiickum Cynom, KacalTcs «BCeX
oTpaciien npasa: KOHCTUTYLIMOHHOTO, YT'OJIOBHOTO, IrpakIaHCKOT O,
aIMUHICTPATUBHOTO»”.

[TocrennenHo KoHBEHIMIO CTalu paccMaTpUBaTh KaK OCHOBOIIOJATarollylo
4acTh (HOPMHUPYIOMICHCS «EBPOIIEHCKON KOHCTI/IT}IHI/II/I»S. MoXHO CKa3zaTb, 4TO
KonBennusi crama 0a30if  €IUHOTO  MPABOMOPSAJIKA,  CKJIAABIBAIOIIETOCS
MOCPEACTBOM IMO3UTUBALIMU U KOHCTUTYLHOHAJIU3AIMU MPUHIIMIA BEPXOBEHCTBA
npaB u cBoOoxa yenoBeka. EBponeiickuit Cyn HEM3MEHHO HMCXOJUT U3 TOTO, YTO
KoHBeHIIUSI BBICTYIIAa€T B KadyeCTBE HHCTPYMEHTa EBPONEUCKOro MyOJUYHOIO
nopsiaka (ordre public), oGecreunBaroIero 3ammuTy OTASTBHBIX JIFOACH .

OcraBasicb MEXJyHApOAHBIM J10roBopoM, KOHBeHIUS MpuoOpesia MHOTHE
YepThl HAHAIIMOHAIBHOTO aKTa, MOJIOKEHUS KOTOPOT0 TEM WJIM MHBIM 00pa3oM
BKJIFOUEHBI B HAIIMOHAJIbHBIE MMPABOBBIE CUCTEMBI TOCYIapCTB-y4acTHUKOB. [Ipago,
coznanHoe EBponelickum Cymom Ha ocHoBaHuM  KOHBEHUMH, UMEET
KOHCTUTYIIMOHHBIA ~ XapakTtep, a cama jesrenbHocth Cyaa Bce Oolee
MPUOTIKACTCSA K KOHCTHTYIIHOHHOMY KOHTPOIIIO .

[TokazaTtenbHO, yTO (POPMHUPOBAHKE HATHAINMOHATIHLHOTO YPOBHS TIPABOBOTO
pPEryIupOBaHMs TPUHIMIHAIBHBIM 00pa30M MEHSIET XapakTep B3auMOJCHCTBUS
MEXIyHApOJHOTO W BHYTpeHHero npaBa. Kiaccuueckue MOHHCTHYECKAS U
QyalUCTUYECKas] KOHILIENIMHW HMX COOTHOUIEHHWS B COBPEMEHHBIX YCIOBHSX
OKa3bIBAIOTCS HECOCTOATENIbHBIMM, TaK KaK YK€ HEe IOMOraloT pa3peuiaTrh

1Eur. Commission H.R. Application 788/60, Austria v. Italy. Decision of 11 January 1961. Yearbook. 1961. No. 4 P. 138, 140.
2]1e Canbeua M. Ilpenenentst EBpornetickoro Cy/a o npaBaM yeioBeka. PyKoBOAsIIINE IPHHIMIIBI CyIeOHON IPAKTHKY,
oTHocsmelcs kK EBporneiickoil KOHBEHINHM 0 3aIIuTe IPaB YeIoBeKa U OCHOBHBIX cBoOon. CynebHas npakTtuka ¢ 1960 mo 2002 r.
CI16., 2004. C. 13.

3Arnold R. European Constitutional Law: Some Reflectoins on a Concept that Emerged in the Second Half of the Twentieth
Century // Tulane European and Civil Law Forum. 1999. Vol. 14. P. 49 — 64; Frowein J. Die Herausbildung Europaischer
Verfassungsprinzipien // Festschrift Werner Mainofer. 1998. P. 149.

4Eur. Court H.R. Loizidou v. Turkey (Preliminary Objections), Judgment of 23 March 1995. Series A. No. 310. Para. 93; Cyprus
v. Turkey, Judgment of 10 May 2001. Para. 78; Bankovi¢ and Others v. Belgium and 16 other Contracting States, Decision of 12
December 2001. Para. 80.

5Cwm.: [le CanbBua M. Ykas3. cou. C. 39.
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npo0JieMbl, BO3HUKAIOLIUE Ha IpakTUKE. «ITO 30MOM M3 IPOLUIOrO; HACTaJIo
BpEMsI UM YTIOKOMTHCs . CerojiHs HeMpOLyKTHBHbI PACCYK/ICHUS O BEPXOBEHCTBE
WK TPUOPUTETE MEKIAYHAPOAHOTO, HAJHALMOHAIBHOIO WM HAUOHAIBLHOTO
IPaBOBOro peryjupoBaHus. CBs3u MEXAy AaHHBIMH IPABONOPSAJIKAMH HOCAT HE
UepapXUdYecKuid, a Topa3ao OoJiee CIOXKHBIA «IUPKYJSIPHBINY», «CETEBOID)
Xapaxrep.

«lupkynsapHOCTB», IO MHEHHIO M. BaH XyKa, — 3TO B3aUMO3aBUCHUMOCTb U
B3aMMOJICMCTBUE «MEXKAY JIMI[AMHA W OpraHaMH BHYTPH IIPAaBOBOM CHCTEMBI B
TpoIecce MPOM3BOACTBA M JICTHTHMAIMH TMpaBa»”. COBPEMCHHbBIC [IPABOBBIC
CUCTEMBl HE HWMEIOT JIMHEHHOM CTPYKTYpbl M 4YeTKoM wuepapxuud. OnHu
IPEICTABIAIOT COOOM CI0KHOE €IMHCTBO «IEPEIIETAOIIUXCS IUPKYISIPHOCTE,
«3aIlyTaHHOU HMEpapXumu», «CTPAHHBIX IIETEIb» U JIY4lle ONUCHIBAIOTCS IOHATUEM
ceTu’. 31€Ch YIIOp JeIaeTCs Ha B3aHMOCHCTBHM MEKIY PA3THYHBIME yPOBHIMHU
IIPAaBOBOI'0 PEryJIMPOBAaHMs, «KOTJa BEPXHUN YPOBEHb CIIyCKAeTCA K HUXKHEMY U
BO3JICVCTBYET HA HETO, B TO BpEMs KAK CaM OIPEIEIAETCS 3TUM CaMbIM HUKHUM

a
YPOBHEMY .

NMmeHHO TakoM XapakTep B3aMMOJEWCTBHUS MPUCYL] HAUWOHAIbHBIM

IIPaBOBbIM CHUCTEMaM TOCYJapCTB — Y4YacTHUKOB KoOHBEHUMM U IIpaBy,

co3nanHoMy EBponelickuM cyJloM B MpOIECCE €€ TOJIKOBAHUS W MPUMEHEHUS.
ba3oBble TPUHIUIIBI CUCTEMbl 3aIIUTHl IPaB YEJIIOBEKAa, CJIOXKHUBIICHCA Ha
ocHOBaHUM KOHBEHIMU, BBIPAXKEHBI B CAMOM €€ TEKCTE U SIBIISIOTCSA PE3YyJIbTaTOM
COTJIACOBAHHOTO BOJICU3bSIBICHUSI BCEX PATU(UIIMPOBABIIUX €€ TOCYIaPCTB.
Onnako B mporecce (PYyHKIMOHUPOBAHMS JAHHOM CHUCTEMBI TOCyJapcTBa-
YYaCTHUKHU B OMPENICICHHOW Mepe yTpaTUIM KOHTPOJIb HaJl JOTOBOPOM (TEKCTOM
KouBenuun), Ha koTopoMm oHa ocHoBaHa. EBpomneiickuii CyJ o nmpaBam 4enoBeka
paccmarpuBaeT KOHBEHIHIO KaK <« KHBOW HHCTPYMEHT», KOTOPBIM JOJIKEH
TOJKOBAaTbCS ~ C  YYETOM  COBPEMEHHBIX  ycCIOBUH .  JlMHaAMuueckoe,
HBOJIOLIMOHUCTCKOE TOJKOBaHUE MOJ0XKeHUH KOHBEHIIMM ¢ y4yeToM pa3BUTHUS U
COBPEMEHHOT'0 COCTOSIHMSI COLMAJIBHBIX M TOJUTUYECKUX OTHOIIEHUH BEHET K
pacmpeHnio cepbl OTBETCTBEHHOCTH TOCYJapCTB CBEPX TEX OO0SA3aTENbCTB,
KOTOpbIE OHM TPUHUMATIM Ha ceOs Mpu ee moanucaHuu u patudukanuu. B
pe3yabTare Takoro TOJIKOBaHUS u3 TekcTa KOHBEHIMM ObUIA BBIBEJCHBI MHOTHE
npaBa, HEMOCPEACTBEHHO B HEM HE BbIpakeHHbIE. Kak oTMeualoT aBTOPUTETHbBIC
KOMMEHTaTophl KOHBEHIIMM, 3TO HEOOXOIWMO Jisi TOrO, YTOOBI 00ECIeYnTh
peanu3aluio MOJJUHHBIX HAMEPEHUM ToCyAapCTB-y4acTHUKOB: «OHU XOTENd HE

1Bornanam A. ¢oH. JIOKTpUHAIBHBIH KOHCTPYKTHBU3M B POILUIOM M OyIyIlieM: CTpaTerts OTBeTa Ha HaCyIIHbIe BOIIPOCHI,
CTOSILIME TIepe]] KOHCTUTYLIMOHHO-IPaBOBOM HayKko# B EBporne / CpaBHHUTEIbHOE KOHCTUTYLIMOHHOE 0003peHue. 2010. Ne 1. C.
48.

2Xyx M. Ban. [IpaBo kak kommynukamnusa. CI16., 2012. C. 153.

3Tam xe. C. 156 — 157.

4Kerchove M. van de, Ost F. Legal System Between Order and Disorder. Oxford, 1994. P. 69. Llut. mo: Xyk M. BaH. Yka3. cou.
C. 152.

5Eur. Court H.R. Tyrer v. the United Kingdom, Judgment of 25 April 1978. Series A. No. 26. Para. 31.
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TOJIBKO 3alllUTUTh WHJMBHJIA OT TE€X YIpO3 €ro mnpaBaM, KOTOpPbIe ObUIM IIUPOKO
pacrpocTpaHeHbl B TO BpeMsi, BEIb C M3MEHEHHUEM HX XapakTepa IOCTEIEHHO
ocnabeBaeT U MpeaycMOTpeHHas 3amura. X HamepeHuem ObUIO 3alIUTUTH
YelloBeKa OT BO3MOXKHBIX yrpo3 OyAyllero, TOYHO TaK e Kak U OT YIrpo3
TPOLIIOro»

Bmecte ¢ TeM HE0OXOAMMO MOJYEPKHYTh, YTO CHCTEMA 3aIUTHI IPAB
YyeloBeKa,  ycraHoBieHHas  KoHBeHuwuel, 0Oa3upyercss Ha  NpPUHLUIE
cybermuaprocTr”. ObecredeHne IpaB ¥ CBOOOX UeTOBEKA BO3IOXKCHO, HPEKIC
BCEro, Ha camu rocyuaapctsa — uineHbl Cosera EBponsl. EBpomnerickuii Cyn
BCTYIIAa€T B JEHCTBUE, TOJBKO KOTJla HAa HAUHWOHAIBHOM YPOBHE HE YyAAETCSA
NOOUTHCSI BOCCTAHOBJIEHUSI HAPYILLIEHHOTO IIpaBa.

OcHoBHast 1enb KOHBEHIIMM COCTOMUT B TOM, YTOOBI YCTaHOBUTH
ompeelIeHHbIE MEXIYHAPOJHbIE CTaHAAPTHI, KOTOPbIE JOJKHBI COOJIOJATHCS
rocyJapCTBaMM BO B3aMMOOTHOUIEHUSAX C JIMLUAMM, HaXOASUIMMHUCS IOJ WX
fopucauKimeii®. OIHAKO 5TO HE O3HA4aeT aOCOMIOTHOE CIMHOOOpasHe, u
rocy/apcTBa OCTAIOTCS CBOOOJHBIMHM B BBIOOpE CPEACTB, KOTOPbIE OHU CUHUTAIOT
Hajuiexkanumu. EBponeiickuii Cyj1 y4UTBIBA€T OCOOEHHOCTH UX MaTE€pPUAIIBHOTO U
IIPOLECCYAIBHOTO IpaBa. MeXxaHu3M 3alluThl, NPeaycMOTpeHHbIM KoHBeHIMEN,
HOCUT BCIIOMOT'aTEIbHBIM XAapPAKTEP IO OTHOLICHHWIO K HAIMOHAJIBHBIM CHCTEMaM
3aIMTBl TPaB dYENOBEKa'. EBponeiickuii Cyn AeiCTBYyeT TOJIBKO B paMKax
IPOLEAYP pa3pelIeHus CIIOPOB U TOJIBKO TOCHE TOTO, Kak OyayT MCUeprHaHbl Bce
BHYTPCHHHE CPEICTBA IPABOBOI 3aIHTHI .

B cBoeir nmpaktuke EBponeickuit Cyn npuAEpKUBAaETCAd TaK Ha3bIBAEMOU
JNOKTPUHBI YETBEPTOM MHCTAHLHMHM, U HCXOAUT U3 TOrO, YTO, HE yMaJsAsl CBOMX
MOJIHOMOYHW TIPOBEPATH COBMECTUMOCTh ¢ KOHBEHIMEN pEeIleHU, TPUHATHIX Ha
HAIMOHAJILHOM ypOBHE, €My, B MPHUHIIUIIE, HE CIEAYyeT OICHUBATh (haKTUUYECKUE
00CTOSTENBCTBA, KOTOPBIE MPUBEIN HALMOHAIBHBIE CYNbl K MPUHATUIO TOTO WIIU
uHOTO pemeHusa. B mporuBHOM cimydae EBpomeiickmii cya nelicTBoBall Obl B
KayecTBe cCyJa TpeTbed WM YeTBEpPTONM MHCTAHUUH, YTO ObLIO OBl
NpeHeOPeKEHNEM HANAraeMbIMHI Ha €ro JesTeIbHOCTh OIPAHHUCHHSIMHE .

EBponetickuii Cya HEU3MEHHO NPHU3HAET 3a TOCYJapCTBaMH UIMPOKHUE
penesbl YCMOTPEHHs! (IMCKPELUOHHBIE TOJTHOMOYUS) B OTHOLIEHUH TOr0, KaKUM
00pa3oM 3aIMInaTh Mpasa JIKL, HAXOASAIIMUXCS MO uX opucaukuuen. [lpuyem sta
cB00OMa JEHCTBHUI MPEAOCTABISICTCA KaK HAllMOHAIBHOMY 3aKOHOAATENI0, TaK U
opraHam, B TOM YHUCJ€ CyAeOHBbIM, KOTOpPbIE MPU3BAHbI TOJIKOBAaTh U MPUMEHSThH

1Jacobs F.G., White R.C.A. The European Convention on Human Rights Second Editions. New York, 1996. P. 32.

2Eur. Court H.R. Belgian Linguistic Case, Judgment of 9 February 1967. Series A. No. 5; Belgian Linguistic Case, Judgment of
23 July 1968. Series A. No. 6.

3Eur. Court H.R. Belgian Linguistic Case, Judgment of 9 February 1967. Series A. No. 5

4Eur. Court H.R. Belgian Linguistic Case, Judgment of 23 July 1968. Series A. No. 6.

5Eur. Court H.R. Handyside v. the United Kingdom, Judgment of 7 December 1976. Series A. No. 24. Para. 48.

6Eur. Court H.R. Kemmache v. France (No 3), Judgment of 24 November 1994. Para. 44.
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JIEUCTBYIOIIIME 3aKOHBI . EBpomnetickuii Cyn He CTpeMUTCS TOAMEHSATH COOOM
HAallMOHAJIbHBIE TOCYJAApCTBEHHBIE OpPraHbl, KOTOPbIE, HECOMHEHHO, HaXOIATCS B
Jy4IIeM TOJOKEHUH, YeM MEXIYHAPOJHBIA CYIbs, JJIS TOTrO 4YTOOBI HM30paTh
HanOoJiee IEMCTBEHHBIN CII0c00 oOecrieueHus IpaB yeoBeKa’.

Opnako cB0OOJa YCMOTPEHUSI TOCYJapCTB — ydacTHUKOB KOHBEHIIMM HE
SBJSIETCA  OecrpelielbHOM, OHAa OrpaHMYE€HA «EBPOIMEUCKUM KOHTPOJIEMY,
ocyiectBiasieMbiM Cy/1I0M 10 MpaBaM 4eJIOBEKa, KOTOPBII YIOJIHOMOYEH BHIHOCUTD
OKOHYATEJIbHBIE PEIICHUS O TOM, HACKOJBKO JEHCTBUS TOCYJapCTBAa COBMECTHUMBI C
[1OJIOKECHUAMU Konsennuu. [Tpu 3TOM «EBPONENCKUMN KOHTPOJIb)
pacnpocTpaHseTCsl U Ha 3aKOHOAATEIbCTBO, U HA PELICHUS O €r0 MPUMEHEHUHU, B
TOM YHCJIE U BBIHECEHHbBIC HE3aBUCUMBIM cyz[0M3. B mpouecce 3Toro KOHTpOJIA
EBponelickuii Cyn HE OrpaHWYMBAETCS YCTAHOBJIEHHEM TOTO, AEHCTBOBAJIO JIU
roCyJJapCTBO IIPU OCYLIECTBICHUH CBOMX IUCKPELMOHHBIX MMOJHOMOYHI pa3yMHO,
THIATEJIBHO U J100pocoBecTHO. Jlake Korja rocy1apcTBO ACHCTBYET UMEHHO Tak,
OHO ocTaeTcs o KoHTposieM CyJia B OTHOLLIEHUH COBMECTUMOCTH €ro JIEUCTBUM C
00513aTeIbCTBAMH, BHITEKAIOMIME 13 KonBeHmn",

O0beM  NHUCKPEIMOHHBIX  MOJHOMOYMN  TOCYyAapCTBa  OMpPEACNAeTCs
EBponelickum CynaoM B KaXJOM KOHKPETHOM JEJI€ MCXOId M3 BCEX €ro
obcrositennbcTB. OH  3aBUCUT OT MPUPOJBI TOTO TMpaBa, KOTOpOE, Kak
mpeanojaraeTcs, ObUI0 HAPYIIEHO, W TeX KOH(MIUKTYIOIMUX HHTEPECOB,
CIpaBeIUBBINA OamaHC KOTOphIX mpu3BaH yctaHoBuTh Cya. Kpome Toro cBoboma
YCMOTpPEHHUS, KOTOPOW TOJIB3YIOTCSI TOCyJapcTBa IMpU OOECICUCHUH IMIpasB,
rapantupyembix KOHBEHLMEN, JULIaM, HaXOMAIIUMCS IOJ HUX HOPUCIUKIHEH,
3aBUCUT OT JOCTUTHYTOIO €IUHO0Opa3usi PEryJIupoBaHUs COOTBETCTBYIOIIMX
OTHOILIEHUI BO BHYTPEHHEM IIpaBe rOCyAapCTB-y4aCTHUKOB. Ecin rocyaapcTBo He
clenyeT KakoMy-IOo o0lieMy CTaHAapTy, MO IMOBOJY KOTOPOIro CYIIECTBYET
«EBPOMENUCKUI KOHCEHCYC», OHO JOJIKHO MPEJOCTaBUTh 0CO00 yOeauTeNbHOE
06OCHOBAHHE CBOCH MO3UINN .

Heobxoammo umMeTh B BUY, UTO MPHU TOJIKOBaHWK KOHBEHIIMU IOPUAMYECKH
3HAYUMBIM TOHSATHUSM M TEPMHUHAM, UCIOJIb3YEMbIM B HEH (TakKUM, KaK «CyI»,
«TpaKJIaHCKHE TpaBa M O0S3aHHOCTH», «YTOJOBHOE OOBHHEHHE)», «HaKa3aHUEY,
«TOCYJIapCTBEHHAsT  CIy’kK0a», «COOCTBEHHOCTB», «OOBCAMHEHHE» U  1p.),

1Eur. Court H.R. Handyside v. the United Kingdom, Judgment of 7 December 1976. Series A. No. 24. Para. 48.

2Eur. Court H.R. Handyside v. the United Kingdom, Judgment of 7 December 1976. Series A. No. 24. Para. 50.

3Eur. Court H.R. Handyside v. the United Kingdom, Judgment of 7 December 1976. Series A. No. 24. Para. 49; The Sunday
Times v. the United Kingdom, Judgment of 26 April 1979. Series A. No. 30. Para. 59.

436. Eur. Court H.R. The Sunday Times v. the United Kingdom, Judgment of 26 April 1979. Series A. No. 30. Para. 59.

5Cwm., manpumep: Eur. Court H.R. Dickson v. the United Kingdom, Judgment of 4 December 2007. Para 81; S.L. v. Austria,
Judgment of 9 January 2003. Para 31; Tanase v. Moldova, Judgment of 27 April 2010. Para. 176; Demir and Baykara v. Turkey,
Judgment of 12 November 2008. Para. 85; Weller v. Hungary, Judgment of 31 March 2009. Para. 28; Stec and Others v. the
United Kingdom, Judgment of 12 April 2006. Paras. 63 — 64; Unal Tekeli v. Turkey, Judgment of 16 November 2004. Para. 54;
Stafford v. the United Kingdom, Judgment of 28 May 2002. Para. 68; Kiyutin v. Russia, Judgment of 10 March 2011. Para. 65;
Konstantin Markin v. Russia, Judgment of 22 March 2012. Para. 126.
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EBponeiickuit  Cyn mnpugaeT caMoCTOATENbHOE («aBTOHOMHOE») 3HauyeHUE,
KOTOpOE MOPOH OTIMYAETCS MO COJIEPKAHUIO U 00beMY OT 3HaYEHUSI aHAJIOTUYHBIX
MOHSATUIM BO BHYTPEHHEM IIpaBe TOTO WJIM MHOTO rocyaapctBa. COOTBETCTBYIOLINE
opuandeckue KoHCTpyknuu EBpomneiickuit Cyn He BocnpuHUMaeT (HOpPMAaIbHO,
COTJIACHO YCTAHOBJICHUSM HAIMOHAJIBHOIO 3aKOHOJATENbCTBA, a JAaeT UM
COJICPKATENIbHYI0 HMHTEPIPETAllUI0, MCXOJAsl U3 OOIIero CMbIcia W Lelu
KonBenuun — 3¢ ¢eKTUBHON 3alIUTHI MPaB 4YEJIOBEKA, a TaKkKe OOBEKTUBHOMU
MIPUPOABI COOTBETCTBYIOIINX OTHOIIICHHIT .

OxonuatenbHble mocTaHoBieHUss EBpomneiickoro Cyna B cuiny cr. 46
KoHBeHlIUM SIBISIOTCS  00SI3aTENIBHBIMM  JIJISI  TOCYJapCTBA, BBICTYIAIOIIETO
cropoHoi mo aeny. IIpu 3TOoM 3a rocygapctBamu — ydacTHUKaMu KoHBeHIMH
MPU3HAETCS JOCTATOYHO MIMPOKasi cBOOOAA YCMOTPEHUS W MPHU UX MCIOJHEHUU.
['ocynapcTtBa B mpuHIUIIE CBOOOJHBI B BBIOOpPE TEX CPEICTB, KOTOpbIE OyAyT
MCIIOJIb30BAThCSl MU JIJIsl BHITIOJTHEHUS] CBOMX 00S3aTENIbCTB, OJTHAKO 3TU CPEJCTBA
JIOJKHBI HAXOJUTHCSI B COOTBETCTBUM C BBIBOJAMH, COAEPKAIIMMUCSA B PELICHUH
EBpomneiickoro Cyna. bomee Toro, BeIOOp CpEICTB /i HCIOJHEHHUS PEIICHUS
npoucxoaut noj kourponem Komurera MunnctpoB CoBera EBpomnbl, KOTOpBIN B
CHJIy CBOMX IOJIHOMOYMH B paMKax KOHBEHIIMHU CIIEIUT 32 UCIIOJHEHUEM PEIICHUN
Cyz[az.

Komurer MUHHCTPOB, OCYIIECTBISAS HAA30p 3a WMCHOJHEHUEM DPELICHUU
EBponeiickoro Cyma, ZUTUIOMaTHYECKUME CPEACTBAMU O0ECIIEYMBAET HE TOJBKO
BBIIUIATY yCTaHOBJIEHHOW CyJ0M KOMIIEHCAI[MW, HO W MPHUHSITUE TOCYAapCTBOM
WHBIX MEp 4acTHOro (oOecrneuuBaromUuX BOCCTAHOBJICHHE IIpaB JAaHHOIO
3asBUTENA) W oO0mero (Mo HCKIIOYEHHUIO TMOJOOHBIX HapyIIeHUM) XapakTepa,
HEOOXOIUMBIX Ul peanu3anun cyaecoHoro pemeHus. B Pesomronuun Res(2004)3
«O  cyneOHBIX pEeUICHUSX, BBISBISIIONIMX OCHOBOIMOJATAIONIYI0 CHCTEMHYIO
HpO6JI€My>>3 Komurer MunuctpoB npegnoxui Epponeiickomy Cyay B ciyuae
YCTaHOBJIEHUsI HapylieHusi KOHBEHIMHU, yKa3blBaTh B CBOUX PEIICHUSIX, YTO OH
CUHTAET OCHOBOTOJIATAIOIIEH CUCTEMHOM MPOOIEMOI M UICTOYHUK ITOM MPOOIEMBI,
B YaCTHOCTHU, KOT/Ia BEPOSITHO MOCTYIUICHHE OOJIBIIIOTO KOJIMYECTBA aHATOTUYHBIX

1Cwm., nanpumep: Eur. Court H.R. De Wilde, Ooms and Versyp v. Belgium, Judgment of 18 June 1971. Series A. No. 12. Para
78; Le Compte, van Leuven and De Meyere v. Belgium, Judgment of 23 June 1981. Series A. No. 43. Para. 55; Belilos v.
Switzerland, Judgment of 29 April 1988. Series A. No. 132. Para. 64; Campbell and Fell v. the United Kingdom, Judgment of 28
June 1984. Series A. No. 80. Paras. 68 — 73, 78; Engel and Others v. the Netherlands, Judgment of 8 June 1976. Series A. No.
22. Paras. 80 — 82; Ozturk v. Federal Republic of Germany, Judgment of 21 February 1984. Series A. No. 73. Para. 48 — 50;
Konig v. Federal Republic of Germany, Judgment of 28 June 1978. Series A. No. 27. Paras. 89, 90, 92; Welch v. the United
Kingdom, Judgment of 9 February 1995. Series A. No. 307-A. Paras. 27 — 28; Pellegrin v. France, Judgment of 8 December
1999. Reports. 1999-VIII. Paras. 64 — 65; Chassagnou and Others v. France, Judgment of 29 April 1999. Para. 100; Eur.
Commission H. R. Young, James and Webster v. the United Kingdom, Report of 14 December 1979. Series B. No. 39. Para. 167;
Eur. Court H.R. Socialist Party and Others v. Turkey, Judgment of 25 May 1998. Reports. 1998-111. Para. 28.

2Eur. Court H.R. Scozzari and Giunta v. Italy, Judgment of 13 July 2000. Para. 249.

3Resolution Res(2004)3 of the Committee of Minister on Judgments Revealing an Underlying Systemic Problem (adopted by the
Committee of Minister on 12 May 2004 at its 114th Session).
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XKano0, /Uisi TOro YToObl MOMOYb TOCY/IapCTBAM B MOUCKE aJI€KBATHOTO PEIICHUS
BBISIBJIEHHOM TIpoOiembl, a KomuteTy MUHUCTPOB — B OCYILIECTBICHUH HA/A30pa
3a ucnosiHeHueM peuenui Cyna.

Ha ocHoge 3t0ii Pezomtonuu B EBponeiickom Cyzae yTBepAniIach MpakTHKa
BBIHECEHMS TaK HA3bIBa€MbIX MUJIOTHBIX MOCTaHOBIEHUM . Korma B mpou3BoACTBE
EBponeiickoro Cyna oOka3plBaeTcs LeJas Trpynmna JAel, JIEMOHCTPUPYIOIIUX
HaJU4Yue «CUCTEMHOU MpodiieMbl», CyJ MOXKET BbIOpATh OJJHO U3 HUX B Ka4eCTBE
«OUJIOTHOTO». PaccMOTpeB Takoe Aeno Mo CymecTBY, KOHCTaTUPOBAB MMEBIIIEE
MECTO HapylIeHUE MpaB, rapaHTUPOBAaHHBIX KOHBEHIIMEN, U BBISIBUB JICKAIIYIO B
OCHOBE OTOr0  «CHCTEMHYIO  TpoOjeMy»  (Haau4ue  COOTBETCTBYIOIIETO
HAllUOHAJILHOTO  3aKOHOJATEJIbCTBA W/WIM  aJMUHHUCTPATUBHON  MPAKTHUKH),
EBponelickuii CyZ B CBOEM PEIICHUU YKa3bIBAET IOCYJIapCTBY-OTBETUUKY, KAKUE
MEphl U B KaKHE CPOKH CIEAYET MPEANPUHATD JJIsl PEeLICHUs JaHHOW MPoOJIeMbl, U
B YaCTHOCTHM, MPEANHCHIBAET MPEAYCMOTPETh CPEACTBO  3aLIUTHI IS
BOCCTAHOBJICHHSI TIPaB JPYTUX JIMI], aHAJIOTUYHBIC JKaJTOOBI KOTOPHIX HAXOMSTCS B
EBponelickom Cylie WM NOTEHIMAIBHO MOTYT TyJAa HNOCTYNHUTh. Jl0 MCTIONHEHUs
roCcyapCTBOM-OTBETUUKOM TaKOr0 «IHWJIOTHOTO» PELICHUsS MIPOU3BOACTBO IO
JPYTUM aHAJOTHYHBIM JIeJIaM MIPOTUB JaHHOTO rocynapcrsa B EBponelickom Cyne
MPUOCTAHABINBACTCS. VICMOMHEHUE pPEmEHUsT NPOUCXOAUT IOJ KOHTPOJIEM
Komurera Munnctpos Cosera EBpOHI)IZ.

Hakonen, HeoOXoauMo mMOMYEpKHYThb, 4TO KOHBEHLMS HE HCKIIOYaET
YCTAHOBJICHHE BO BHYTPEHHEM IIpaBe TOCYJIapCTB-yYaCTHUKOB 00Jie€ BBICOKHX
CTaHIAPTOB 3alUTHI MIPAB YEJIOBEKA, CIIEIMAIBHO OrOBapuBasi, YTO HUUTO B HEW HE
MOXKET OBITh MCTOJKOBAHO KaK OTPAaHUYCHHUE WM yMaJjieHHe JIIoOOro u3 IpaB
YyelloBeKa W OCHOBHBIX  CBOOOJ,  KOTOpble  MOTYT  OOECHe4YMBaThHCSA
3aKOHOATEeILCTBOM JTt000H Bricokoii JloroBapuBaromieiicsi CTOPOHBI WU JIFOOBIM
MHBIM COIJIAIIEHWEM, B KOTOPOM OHa y4acTBYeT (cT. 53).
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Bacnasesa T.A. '
HoBbienue 3¢ pexruBHocTu EBponeickoro cyaa no npasam 4ejaoBeKka
(onTMMU3anMs MPOLEYPbI PACCMOTPEHHUS J1eJ1)

AHHOTAUMSA: B CTaTh€ pPACCMATPUBAIOTCA W3MEHEHUS, BHECCHHBIC
[Ipotokonom Ne 14 B KOHTpOJIbHBIM MexaHu3M KOHBEHIIMM O 3alMTE IIpaB
YeJlioBeKa M OCHOBHBIX CBOOOJ, a Takke HoBelulbl Permamenra EBpomneiickoro
cyaa. YKa3aHHbIC U3MEHEHMs HAIPABJICHBI HA COKPAILEHUE CPOKOB PACCMOTPEHUSA
JIeJl, ONEPAaTUBHOE OTKIOHEHUE HENPHUEMJIEMBIX Kalo0 M CO3JaHHE YCIOBUM i
Toro, 4roosl Cya MOr COCpPelOTOYUTHCSI HAa pacCMOTPEHUU HanOoJiee 3HAUYMMBIX
Jen.

1BacunbeBa TaTbsiHa AaneeBHa, 3aBCAyrouIasi CCKTOPpOM CPaBHUTEIILHOI'O IIpaBa d)e/:[epam)Horo ToCy1apCTBEHHOT'O

Or0/pKeTHOTO yupesxeHns Hayku MHCTHTYT rocynaperBa u npaBa Poccniickoil akageMun Hayk.
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Kurwuesble caoBa: EBporieiickas KOHBeHIMS, EBponelickuil cya mo mpaBam
yelioBeKa, MHIMBHUAyalbHas Kaio0a, MUJIOTHOE MOCTAaHOBJICHHE

B nocnenuue pecarunetus B CoBere EBpombl yuenseTcs cepbe3HOe
BHUMAHHE ONTHUMU3AINKA CTPYKTYPHI U METOJIOB paboThl EBpormeiickoro cyaa mo
npaBaMm yesnoBeka. OcyliecTBisieMble peopMbl OPUEHTHUPOBAHBI HA COKpAIICHUE
CPOKOB pPacCMOTPEHHUSI JeJ, ONEpPATUBHOE OTKJIOHEHHWE HENPHUEMIIEMBIX XaJIo0 U
CO3/IJaHUE YCJIOBUM JUIsI PACCMOTPEHMsI JieNl, CBSA3AHHBIX C CEPbE3HBIMU
HApYIICHUSIMU MPaB Y€JIOBEKA UM CUCTEMHBIMH MPOOIEMaMH.

CraTucThudeckre JaHHbIE CBUAETEIBCTBYIOT O TOM, YTO HauuHas ¢ 90-Xx rT.
MPOIIOr0 BeKa YHCI0 MHIAMBUAYATbHBIX JKAT06 HEYKIOHHO YBEIHIHBAIOCH, C
1998 no 2009r. exxeroaublii mpupoct cocrasisia 10 %>, IIpu 3TOM MHOTHE U3 ITUX
*ano0d mpusHaBanuch HenpuemieMbiMu. Kak ormeuan JI. Bunbaxa0ep,
npeacenarens EBponeiickoro cyaa no npaBaM yenoBeka B 1998 — 2007r., moutu
96% xano0 He TOXOJAT IO CTAJANH OOBIBICHUS TPUEMIIEMOCTH, OJTHAKO, €CITH ATa
cragus npoiineHa, B 90% ciywaee Cyn ycTaHaBIMBAaeT HapylUIEHUE
npenycMoTpeHHbIX B KoHBeHnu mnpas3.

Becbma mpogomKUTENbHBI U CPOKH PACCMOTPEHUSI OOOCHOBAHHBIX >Kajo0,
CErOJIHs. MMHUMAJIBHBI CPOK PAaCCMOTPEHHMS COCTaBIISIET HE MeHee 3-4 yer. Yacto
3asIBUTENIA OXKUJAIOT BbIHECeHUs penieHus Cyna 3HauuTeNnbHO Aoiblie. Tak, B
2014 r. EBponeiickuid Cy1 MO IpaBaM YEJIOBEKA BBIHEC PELICHUS MO POCCUUCKUM
xanobam, nojgaHHbiM 3asButensMu B 2003 (IloctanoBnenue mo npeny OOO
«YHus» «benkopt TpeauHr KoMmaHum» npoTuB Poccuiickoit @enepanun ot 19
utoHst 2014 r.), 2004 (IlocranoBnenue mno aeny Mucan npotuB Poccuiickoi
Oeneparuun ot 2 okTa0ps 2014 r.) m 2005 romax (IlocraHoBieHue Mo aeny
[umxkoB potuB Poccuiickoit @eneparuu ot 20 pespans 2014 1.).

[lo mHeHuto skcrepToB4, Hambojee cepbe3Hble MPOOJIEMbI, C KOTOPHIMU
ctasikuBaercs EBponeiickuii cy/1 1o mpaBam 4esioBeka, 00yCIIOBICHBI YpE3MEPHBIM
KOJIMYE€CTBOM HEOOOCHOBAHHBIX >Kaj00, 3HAYMTEIbHBIM YUCIOM MOBTOPSIOMIUXCS
Jen, JaucOallaHcoM B paclpeliesieHuH HKalod MEXIy TrocylapcTBaMu —
yuactHukamu KonBennuu. Kak nokassiBaeT npaktuka, 6osee 60% mocTymarommx
xanob kacatorcs 5 u3 47 rocynapctB-yyacTHUkOB KonBenuuu. B 2014r. u3
obmiero umcna xano0, OXHAAIMMX paccMoTpenus, 19,5% Obumm momaHbl B

1CornacHo Iloscautensaomy noknany k I[Iporokomy Nel4 k Konsenuuu, B 1990 r. 66110 iogano 5 279 xano0, B 1994 r. —
10335 xano06 , B 1998 r. — 18 164 xaino6, B 2002 r. — 34 546 xano6, B 2003 r. — 39 000 >xan00. Cm.: Protocol No. 14 to the
Convention for the Protection of Human Rights and Fundamental Freedoms, amending the control system of the Convention.
Explanatory Report / URL: conventions.coe.int/treaty/en/reports/html/194.htm (nara o6pamenus 27.05.2015).

2Cwm.: @pubepr 3. Ot Magpuna k Uurepnakeny depes bnen // [IpaBa uenoseka. [Ipakruka EBponeiickoro Cyna mo mpaBam
genoseka. 2009. Ne 11. C. 4.

3Cwm.: Bunpaxabep JI. [lepeocmreicienue ponu EBpomnetickoro Cyna no npaBam uenoBeka // [IpaBa genoseka. [Ipaktuka
Esponeiickoro Cyna no npasam gyenoseka. 2011. Ne 1. C. 16.

4Cwm.: Keller H., Fischer A., Kithne D. Debating the Future of the European Court of Human Rights after the Interlaken

Conference: Two Innovative Proposals // The European Journal of International Law. 2011. Vol. 21. No. 4. P. 1029.
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oTHoIIEHUU YKpaunbl, 14, 4% — B otHomienun Uranuu, 14, 3% — B oTHOIIEHUH
Poccun, 13,6 % — B otHOmenuu Typiuu, 4,9 % — B oTHOIIEHUU Py™MbIiHunl.

PedbopmupoBanue opranumzauuu u gestenbHocTH Cylna OCYHIECTBIISETCS
MOCPEJICTBOM pa3pabOTKH U anmpoOanuy HeOOXOIUMBIX MPABOBBIX MEXAaHU3MOB U
BHeceHus m3MeHeHui B Konseniuto win Pernament Cyna2. CyiiecTBEHHYIO POJib
B YCKOPEHUHU IIPOLEAYpHI paccMoTpeHus nen ceirpan 14 Ilporokon x Konsenunn,
BcrynuBmui B aeiictBue 1 wions 2010 1.3. OH, B 9aCTHOCTH, TPETYCMOTpPEI
BO3MOXHOCTb PAacCMOTPEHHSI BOIpPOCAa O MPUEMIIEMOCTH KajoObl CyJbel
€AMHOJMYHO W BBIHECEHUS KOMHUTETOM pElIeHUs MO0 CyIecTBy jenad.
EnvHONMYHBIA Cyabs MpPaBOMOYEH OOBSIBUTH KajnoO0y HENpueMJIeMOll Wiu
UCKJIIOUUTh M3 CIHCKA MOJICKAUMX PACCMOTPEHUIO /I, €CIU TaKOe pEelIeHUe
MOXET OBITh MPUHATO O€3 ee NOMOJHUTEIbHOro u3ydenus (cr. 27 KoHBeHIMH).
[Ipu sTOM pemeHne cylapu SIBIASETCS OKOHYATENbHBIM. Ecnu ke Bompoc o
IPUEMIIEMOCTH >KajloObl MepeaaeTcsi Ha pacCMOTPEHHE KOMUTETa U3 TpeX CyIeH,
TO TOCJEIHUNA OJAHOBPEMEHHO C PEIICHHEM BOIPOCa O MPHUEMIIEMOCTH >KaloObl
MOKET BBIHECTH IIOCTAHOBJEHUE II0 CYIIECTBY [€Ja, €CJIM B OTHOLIECHUU
paccMaTpuBaEMOI0 BOIIPOCA YXKE CIOXKWIAch YCTOSBINASCS NPELEICHTHAs
npaktuka (1. 1 cr. 28 KonBenuun). B coorBercTBuu ¢ [I0SICHUTENBHBIM JI0KJIAI0M
K IIporoxomy Ne 14 mpeneneHTsl, KOTOpBIE IOCIEAOBATEIBHO NPUMEHSIOTCS
najaTou, paccCMaTpHUBAIOTCS KaK TaKOBbIE (1. 68).

O¢dexTHBHOCTD MPEANPUHATHIX MEpP CTaja OYEBUIHOW IOCIE BHEIPECHHUS
MexaHu3Ma (UIbTpalMy HenpueMieMbix kanod. Hapsay ¢ msaTeio cyneOHbIMU
CeKUMsIMM ObUTa CO3/laHa €lle OJHa creuuaibHas (UIbTPALMOHHAS CEKIUsD,
KoTopas npucrynuia K padore 1 suBaps 2011r. B ee cocraB Bxoast wiensl Cyna,
HazHaueHHble [Ipencenarenem Cyna B KauecTBE €IMHOJIUYHBIX CYJIE CPOKOM Ha
OIWH TOJA, NIpPU OBTOM JaHHBIE CYJbH MPOJOJIKAIOT OCYIIECTBIATh CBOU
MOJIHOMOYHUS B KQYECTBE WJICHOB CyAeOHbIX cekiuib (mpaBuio 27 A Pernamenta
Cyna). EnuHonmuyHble CyIpd HE MPaBOMOYHBI paccMaTpUBaTh KajloObl B
OTHOIIEHUU TEX TOCYJapCTB, OT KOTOPHIX OHM M30paHsl (1. 2 mpaswmia 52 A). Ilpu

1Cwm.: European Court of Human Rights. Analysis of statistics 2014. Strasbourg, January 2015. P. 8.

2Cwm.: Rules of Court. 1 July 2014/ Practice Directions amended on 29 September 2014 // URL:
www.echr.coe.int/Documents/Rules_Court_ ENG.pdf (nara o6pauienus: 22.05.2015).

3Poccus parudunuposana JaHHBIH IPOTOKOI IOCIEIHUM U3 TocyapcTB — ydacTHUKOB KonBeniu. Cum.: deepanbHblil 3aK0H
ot 4 ¢espainst 2010 1. Ne 5-D3 «O parudukanun [Iporokona Ne 14 k KoHBeHImH 0 3a1muTe mpas YeIoBeKa 1 OCHOBHBIX CBOOO/,
BHOCSILIIETO H3MEHEHUsI B KOHTPOJIbHBIN Mexanu3m Konseniuu, ot 13 mast 2004 roga» // C3 P®. 2010. Ne 6. Cr. 567.

4B cOOTBETCTBHH C paHee IeicTByIome penakiueld KoHBeHINN KOMUTET MOT pacCMaTpHBaTh BOIPOC O TIPHEMIIEMOCTH
JKanoOkl, a TajaTta — O MPUEMIIEMOCTH KaloObl M 1O CyIecTBy nena ( ct. 28, 29)

5B cootBercTBum ¢ Pernamentom Cyza ceKIMu CO3Ia0TCs Ha IUIEHAPHOM 3acefaHuu 1o npemnoxxenuto [Ipencegarens Cyna
(ITpaBuio 25)

6I1lepBble nBaaLaTh €AMHOINYHEIX cyael Obutn HasHaueHs! 1 urons 2010 r., Bropast rpymmna u3 20 cyxeit — 1 mons 2011 . B

HACTOSIIIEE BPEMS B COCTAaB CEKLIMU BXOAAT 36 cyneil.
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PAcCCMOTPEHHH >KajJo0 WM OKa3bIBAIOT COJEWUCTBHE JIOKJIAAUUKH, SBISIOIIUNACA
corpyanukamu Cekperapuara Cynal.

3agaya JAHHOW CEKIIMU — OIEpPAaTUBHOE pACIpPEEICHUE MOCTYHAOIINX
KAN00 MEXKIYy eOUHOIUYHBIM CYyAbEH M KOMUTETOM WJIM TMalaTod, C TEeM YTOObBI
MUHUMU3UPOBATh CPOKU UX paccMoTpeHus. Creayer OTMETUTh, 4YTO KalIoObI
nepearoTcsl KOMUTETY WIH NanaTe JJisl JOTIOJHUTEIbHOTO0 U3YUYEHHUS TOJIBKO B TOM
cily4yae, €Clu €JUHOJINYHBIA CyJlbsi HE BbIHEC pEIHIeHUs 00 MX HEMPUEMIIEMOCTH
WJIU UCKJIFOYEHUHU U3 CIKCKA MOJIJIekKAIUX PAacCCMOTpeHuto el (1. 3 mpaBumia 52 A
Pernamenrta Cyna)

[lepBoHauanbHO (QuIbTpallMOHHAS CEKIMS paccMaTpuBajia JKaJloObl B
oTHOWEHUU 1Aty rocynapctB (Poccun, Typuuu, Ykpaunsl, Pymbiaun u [lonbim),
B OTHOIICHHH KOTOPBIX MOCTYMajao HauboJjbiiee yuciio xanod. [Ipu sTom yxe B
2011r. dunprpanmonHas cexius gobwmiack Toro, uro 100% >xano0, MmogaHHBIX B
otHomieHun VYxkpaunsl U [lonbmm, 90% xano0, MOJAHHBIX B OTHOIICHUH
Pymbranm, u 75% xano6, moganusix npotuB Typuuu u Poccun, paccMatpuBanuch
CAMHOJIUYHBIM Cy/Ibeil Oe30TiaraTenbHo 2.

Bnocnencreuun MOJIHOMOYHS GUIBTPAIIMOHHON CEKIINU ObLTH
pacmpocTpaHeHbl Ha BCE HOBBbIE KanoObl, moctymnaomue B Cyxa. Kak mokasana
IpaKTUKa, 3Ta CEKUUs MPOAEMOHCTpUpOBasa CBOKO 3((PexkTuBHOCTH. CoOriacHo
exerofupiM otyetaM Cyja, €AMHOJIMYHBIE CYJbU MPU3HATU HENPUEMIIEMBIMU U
uckiounau u3 cimcka B 2012r. — 81 700 xano6 (Ha KOHEI COOTBETCTBYIOIIETO
rona 59 850 xano6 oxuganu cBoero paccmorpenusi), B 2013r. — 80 500 xano0
(26 500 xano6 oxumanu paccmorpenus), B 2014r. — 78 700 »xano6 (8200 xanob
OKHMJIAJI PAaCCMOTPEHHUsT) 3.

B pamkax pedopmbl Cyna Oblia U3MEHEHAa W OYEPEAHOCTb PACCMOTPEHHUS
nen. Panee EBpormelickuil cyn 1o mpaBaM 4YelOBEeKa paccMaTpHUBal KajloObl B
MOPSJIKE MOCTYIUIEHHSI C YYETOM HX TOTOBHOCTH K paccMOTpeHuto (mpasmiio 41
Pernamenra Cypa4). Opnako B 2009r. ObLIM BHECEHBI HM3MCHCHHUS B
COOTBETCTBYIOIIIEE MPABUIIO, B COOTBETCTBUM C KOTOpbIMU Cyn CTall yUUTHIBaTh
BXXHOCTh M 0€30TIaraTeIbHOCTh MOJHMMAEMbIX B kKajoOe BompocoB. Bmecrte ¢
TEM MajaTa WiIW €€ MpelAcenareilb, Kak U paHee, MOTJIM MNPHUHATh PELICHUE O
PacCMOTPEHUU KOHKPETHOM #Kaja00bl B MPUOPUTETHOM MOPSIIKE.

N3menenusi, BHeceHHble B mpaBwio 41, mnpemxycMaTpuBaiv TaKxke
yctaHoBiieHne CyJIOM KpPUTEPUEB OYEPEIHOCTH PACCMOTPEHUS JieJl, U TaKue

1 INomors cyapsm okasbiBatoT 60 corpynHukoB Cexperapuara Cyaa, HazHaueHHble [Ipencenatenem Cyna u nelcTByOLIE TOX
€ro pyKOBOJCTBOM.

2Cwm.: URL: http://lwww.echr.coe.int/Documents/Filtering_Section_ENG.pdf (nara o6pamenus: 27.05.2015).

3European Court of Human Rights — Annual Report 2012. P. 60 // URL.: http://www.echr.coe.int/Documents/
Annual_report_2012_ENG. pdf; European Court of Human Rights — Annual Report 2013. P. 62// URL:
http://www.echr.coe.int/Documents/ Annual_report_2013_ENG. pdf;; European Court of Human Rights — Annual Report 2012.
P. 65 // URL: http://www.echr.coe.int/Documents/ Annual_report_2014_ENG. pdf (nata obpamenus: 21.05.2015).

4Cwm.: Pernament EBponetickoro Cyna o npasam denoseka / Tymanos B.A. Eeponeiickuii Cyx 1o npaBam genoBeka. Odgepk

opranmzanuu u aestenbHoctd. M., 2001. C. 246 -286.
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KpuTepuu ObuUTM pazpaboTanbl. Cyn UCXOAWIT U3 TOTO, YTO B YCKOPEHHOM MOPSIKE
JOJDKHBI paccMaTpUBaThCA HamOoJiee Cepbe3Hble Jea W Jelia, BCKPBhIBAIOIIKE
npo0JieMbl, KOTOPbIE MOTYT MOPOXAATh 3HAYUTEIIBHOE YMCIIO HOBBIX Jied. bbuio
BBIJIEJICHO CEMb KaTETOpHii kKajl00 UCXO0s U3 UX IPUOPUTETHOCTH L:

1) Ge3ornaraTeiabHbIE KAJIOOBI, B YaCTHOCTH T€, B KOTOPBHIX pedb HACT 00
yIpo3€ KU3HU U 3J0POBBIO 3aABUTEIIS, IPYTUX 00CTOSATENBCTBAX, KACAIOIIUXCS €r0
JUYHOM WJIM CEMEHHON CHUTyaluu, B OCOOCHHOCTH CBSI3aHHBIX C OJIAaronoiay4ueM
JICTEH;

2) kajgo0bl, B KOTOPBIX IOJAHMMAIOTCS BOIPOCHI, OKA3bIBAIOIIHEC
BO3JIelicTBHE HA 3PPeKTUBHOCTH cucTeMbl KoHBEHIIMH (B 4aCTHOCTH, Kacaroluecs
CTPYKTYPHBIX WJIM XapaKTEPHBIX JJIsl OMpPENEICHHBIX CTpaH CUTyalui2, KOTOpbIe
panee He paccMarpuBauch CylnoM, MNOpoUeAypbl MNPUHATHS  MNHIJIOTHBIX
MIOCTAHOBJICHUI), WJIM BOIMPOCHI, MPECTABIAIONINE OOUMN HHTEpec (Cephe3HbIe
BOIIPOCBI, MOTYIIME OKa3aTh CYLIECTBEHHOE BO3JCHCTBHE HAa EBPONEHCKYIO U
HaIMOHAaJIbHbIE TIPABOBbBIE CUCTEMBI), MEKTOCYAaPCTBEHHBIE KaJIOObI;

3) xanoObl, B KOTOPBIX CTABUTCS BOMPOC O HApyIIEHWH CT. 2 (MpaBO Ha
KU3Hb), CT.3 (3ampemieHue THITOK), CcT.4 (3ampemnieHue pabcTtBa U
NpUHYIUTENbHOTO Tpyaa) U 1. 1 ¢T. 5 KonBenumu (mpaBo Ha cBOOOAY U JIMYHYIO
HEIIPUKOCHOBEHHOCTb), TaK HAa3bIBAEMBIX «CTEPKHEBBIX IMPaB», [I€ peyb UAET O
HENOCPEICTBEHHON yrpo3e (hPU3MYECKOU LIEJIOCTHOCTH M JIOCTOMHCTBY YEJIOBEKa,
IIPU 3TOM HE UMEET 3HAYEHUS, SIBJISIOTCS JI TAKHE HAPYIIEHHS IOBTOPSIOLIMMUCS;

4) NMOTEHUHATBHO XOPOIIO OOOCHOBAaHHBIE KaJIOObl B OTHOLIEHUU JPYTUX
crareit KonBeHuuuy,

5) ’kanoObl, B KOTOPBIX CTABSTCS BOMPOCHI, KOTOPHIE YXKE pACCMaTPUBAIUChH
B NMWIOTHBIX WJIM OCHOBOIOJIAralOlUX TMOCTAHOBJICHUSX (TAaKOBBIMU CUYHUTAIOTCS
MIOCTAHOBJICHUS, B KOTOPBIX ObUIM CGHOPMYIUPOBAHBI KIIOUYEBBIE TMPABOBbBIC
MO3UIIMU TPUMEHUTENBHO K 00ECIIEYeHNI0 KOHKPETHOTO MIpaBa );

6) >kano0bl, B OTHOLIEHUH KOTOPHIX BO3HUKAET BOMPOC O MPUEMIIEMOCTH;

7) 04eBHUIHO HEOOOCHOBAHHBIE KATIOOBI.

B Pernamenrte Cyn 3akpenui Takke MPOUEAypY HMUIOTHBIX MOCTAHOBJICHUMN
(mpaBuwiio 61, BBegenHoe 21 ¢espans 2011r.). Dta mnpomemypa MOXKET
OpUMEHAThCA Kak 1o uHuuuatuBe Cyna, Tak W MO MpockOe cTopoH. B yrodom
ciyyae Cya JAODKEH 3alpoCHTh MHEHUE CTOPOH O IeJIecOOOpa3HOCTH €€
IPUMEHEHUS.

Kak mnpaBuiio, NWIOTHbIE MNOCTAHOBIICHUS NPUHUMAIOTCSA, €clu (PakThl,
NOCITYy>)KUBIIME MOBOAOM i oOpaumieHusi B Cyn, CBUIETENbCTBYIOT O HAJIUYUU
CTPYKTYPHOM WJIM CHUCTEMHOM NpOOJIEMbl WM WHOTO CEpPbE3HOr0 HEIOCTaTKa,

1Cwm.: European Court of Human Rights. The Court’s Priority Policy / URL:
www.echr.coe.int/Document/Priority_policy_ENG.pdf (zata obpamenus: 24.05.2015).

2CucremMHBIE TIPOOIEMBI MOTYT OBITH 00YCIIOBJICHBI HECOBEPILICHCTBOM IIPABOBOTO PETYJIMPOBAHUS HIH HEOCTATKAMH
NIPaBONPUMEHATEIBHOMN IPAKTHKH, B YACTHOCTH OTCYTCTBHEM IIOCIEI0BATEILHOCTH M COITIACOBAHHOCTH B IOAXO0aX
HaIMOHAJBHBIX Cy10B. [Ipo6iieMbl, XapakTepHbIe Ul KOHKPETHOH CTpaHBbl, Kak MPAaBUIIO, KOPEHATCS B OTCYTCTBHU JOCTATOUHBIX

MaTepuabHBIX CPEJCTB WK B Hea(dekTuBHOI noctaHoBke nena. Cm. noxpobuee: Opudepr O. Ykas. cou. C. 6-7.
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KOTOPBIN MOPOXKAAET MOBTOpstoIuecs xanoosl. Kak npaBuio, B atom ciaydae Cyn
BBIOMpAET OJHY WJIM HECKOJBKO >Kajlo0, OOYCIOBIEHHBIX 3TOW MpoOJieMON WU
HEJIOCTaTKOM, M paccMaTpuBaeT HX B mpuoputretHoMm nopsakel. B pamkax
coorBeTcTBytomeil mpoueaypel Cya HE TOJIBKO HCCIEAYEeT KOHKPETHYIO
WHMBUYJIbHYIO Kajao0y ¥ MPUHUMAET MEPhl K BOCCTAHOBJICHUIO HAPYIIEHHOTO
npaBa, HO M (PUKCHUPYET HaJIWYUME CUCTEMHOM mpoOJeMbl M HENOCTaTKa, W
ONpPENENAeT KPYr KOPPEKTUPYIOIIUX MEpP, KOTOpPBIE TIOCYyAapCTBO-OTBETYUK
JOJDKHO ~ TPEANPUHATH B YCTAHOBJIEHHBIE  CPOKH, I YCTPAHEHHUS
COOTBETCTBYIOIIECH TPOOJIEMBI UIIH HEJOCTaTKA 2.

Crmenyer  OTMETUTb, 4YTO  MCIOJHEHWE IHJIOTHOTO  IMOCTAHOBJICHMS
IPEANOJIATaeT HE TOJBKO YCTPAHEHUE IPUYMH HAPYILICHUS, HO U BOCCTAHOBJIEHUE
npaB BcexX MocTpagaBmux Juill. B cuny storo Cyn MOXET NPUOCTAaHOBUTH
paccCMOTpeHHE >Kajlo0, MOJAHHBIX MPOTUB JAHHOTO TOCYJapcTBa IO TEM JKe
OCHOBAHHUSIM, JI0 UCIIOJIHEHUS OTBETUYMKOM MpEMIOKEHHbIX Mep. Kak ormeuaer
EBponeiickuit  Cyn, oaHa W3 1eJie COOTBETCTBYIOIIEH MpoLEeaypbl —
«CTUMYJUPOBAHHUE TOCYAapCTBA-OTBETUMKA K PA3PEIICHUIO OOJIBIIOTO KOJUYECTBA
WHIUBUIYAbHBIX JIEJ, CIENYIOMUX W3 TOW K€ CTPYKTYpHOM MpoOJIemMbl Ha
HAIMOHAJIIBHOM YPOBHE, YTO COOTBETCTBYET MPHUHIUIY CYyOCHIUAPHOCTH, KOTOPHIN
JICKUT B OCHOBE KOHBEHIIMOHHOM CHCTEMBI» 3.

B otHomenun Poccuiickoin @enepanuu EBponerickuii Cya NpUHSI yKE 1Ba
NWIOTHBIX TIOCTaHOBJEHUs — Mo Jeny bypnoBa or 15 suBaps 2009 r. 4,
Kacarolieecsl UIMTEIbHOIO HEHUCIOJHEHUsl CYIeOHBIX pPEHIeHUH W OTCYTCTBUS
HAIMOHAJIBHBIX CPEJCTB MPABOBOM 3aILUTHI, U MO Aeny AHaHbeBa U Apyrux ot 10
auBapst 2012, cBsi3aHHOrO C OECYENOBEUHBIM M YHW)XKAIOUIUM JIOCTOMHCTBO
oOpaIieHeM B CBS3U C YCIOBUSMH COJIEpKAHUSI B CJIEACTBEHHBIX H30JIATOpAX.
Cnenyer OTMETUTh, YTO B IOCJIEAHEE BpeMs MpakTUKa EBpomeickuil cyaa mo
mpaBaM dYelioBeKa Tolia 1o MyTd Oosiee  JETalbHOTO OMHCAHMUS B
MOTHUBHUPOBOYHOM YaCTH MOCTAHOBJICHUS CHEIU(DUKN CHUCTEMHBIX MPOOJEM U TeX
Mep, KOTOPbIE€ TOCYAAPCTBO JOJKHO MPEANPHUHSATD I UX YCTPAHEHHUS.

[Tockosbky mnpemycmoTpeHHas KoHBEHIMENH cucTeMa 3alUThl  IpaB
YeJliOBeKa OCHOBaHA Ha TMPUHIUIE CyOCHAMApHOCTH, Uil ee 3((PEeKTUBHOTO
(GYyHKUMOHUPOBAHUS ~ HEJOCTATOYHO  YCWJIMHA  OJHOTO  HAaJIHAUKMOHAJIBHOTO
cynebHoro  oprana. Kpome  3TOoro, TpeOyercsi  HalM4YUME  XOPOIIO

1I1epBoe nuIOTHOE NMOCcTaHOBJIEHHE ObLIO pUHATO 22 HioHA 2004 r. o neny bpouéscku npotus [onpuy, cBsi3aHHOMY C
HEBBITLIATOM KOMIIEHCAIUH 33 HMYIIECTBO, yTPaueHHOE B CBSI3H C penaTpuanuei ¢ Teppuropu, otoumeauei k CopeTckomy
Corosy.

29T BOIPOCHI JOJDKHEI OBITH MIPEAYCMOTPEHBI B PE30IIOTHBHON YacTH nocTaHoBIeHUs Cyna.

3Cwm.: 1. 182 ITocranoBnenus EBpomeiickoro cyna mo mpasam genoBeka oT 10 saBaps 2012 r. mo gexy AHaHBEB U JpyTHE
nporus Poccuiickoit ®eneparmu // URL: http://www.echr.ru/documents/doc/70114844/70114844-001.htm (mata obpamenus:
29.05. 2015).

4Cwm.: Tlocranosnenne EBponetickoro cyza mo npasam denoseka oT 15 saBaps 2009 r. mo ey Bypnos npotus Poccuiickoit

Deneparuu // URL: http://www.echr.ru/documents/doc/12027283/12027283.htm (nara o6pamenus: 29.05. 2015).
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(GYyHKIMOHUPYIOIIMX HAIMOHAIBHBIX CYJCOHBIX CHCTEM, OPUEHTUPOBAHHBIX Ha
pErruoHaNbHbIE CTAHIAPTHI 3aIMTHI IPaB U CBOOO/] YeIOBEKA.
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Mpsixuna T.M.
EBponeiickas KoHBeHIIUA 0 3a10MTe NIPaB 4€JI0BEKA 1 OCHOBHBIX CB000/ B
npaBoBou cucreme Poccuu

AHHOTAaUMA: B CTaThb€ IMPEIOKEHA AaBTOpPCKas oOleHKa EBporenckon
KonBeHIuu o 3amure mpaB 4eloBEeKa M OCHOBHBIX CBOOOJ C TOYKH 3pEHUS €€
FOPUINYECKOTO 3HAYEHUS ISl OPTaHOB HAIIMOHAIBHOW FOPUCIAUKIINU, ONPEACICHO
MecTo KOHBEHIIMM B CUCTEME UCTOYHUKOB POCCHIICKOTO TTpaBa.

KiawueBbie cioBa: KoHBeHIMS O 3amMTe NpaB YEIOBEKA M OCHOBHBIX
cBobon, Koncruryuus P®, Esponeiickuii cyn 1o mpaBaM — YelOBEKa,
Koncturyunonusiii Cyn PO.

Berymienne Poccun B CoBer EBponsl, patudukanus KonBeHuuu o 3amure npas
YyeJloBeKa M OCHOBHBIX CBOOOJ, TMpU3HAHHWE O0053aTeIbHONW HOPUCIUKLINU
EBpomneiickoro Cyaa mo mpaBaMm 4ejoBeKa OBLJIO NMPOJMKTOBAHO CTPEMIICHHEM
Poccun  pacmmputh cepy CBOETO  BIMSHHUSA, HUCIHOJB30BaTh  TPUOYHY
MEXAYHApOJHONW  OpraHu3allid  JUIsl  [POBO3IVIAIIECHHS  CBOEH  IO3WLHUH,
(dopMHpoBaHUsA OOLIECTBEHHOIO MHEHMS, KEJIAHHUEM IPOBOJUTH B JKU3Hb
HAllMOHAJIBHO-TOCYAApPCTBEHHBIE MHTEPEChl U y4acTBOBAaTh B NPUHATHH BaXKHBIX
MEXIyHapoAHbIX pemieHuid. EBpomeiickas KonBenuwms, Oynydu BKIIOYEHHON B
npaBoByl0 cucremy Poccum, crana BaxHbIM (DaKTOPOM HHTEHCU(DHUKAIUU
COBEPIIECHCTBOBAHUS CHUCTEMBI F'OCYIAPCTBEHHO-IIPABOBBIX TAPAHTUN PEaJIbHOCTU
OCHOBHBIX MPAaB YeJNOBEKA. BMecTe ¢ TeM, 10 HACTOAILIET0O MOMEHTA HET €JUHOTO
noaxona k oueHke Epomneiickoi KoHBeHIMM O 3aliuMTe IpaB YEIOBEKA U
OCHOBHBIX CBOOOJI C TOUKH 3pEHUS €€ IOPUIANYECKOr0 3HAUEHUS, MECTA B CUCTEME
VCTOYHHUKOB POCCUMCKOro mpasa. HeogHO3HAYHO BOCHPUHUMAIOTCS pELIEHUs

1lIpsixuna Taresina MuxaiinoHa, JOKTOp IOPUANYECKHAX HAYK, Ipodeccop, kKadeapa rocy1apcTBEHHO-TIPABOBBIX AUCIUIIIAH

IOpunuueckoro uncruryra I'bOY BIIO «MoCKOBCKHIA TOPOICKOM NE€AAroru4eCKuil yHUBEPCUTET.
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EBponelickoro Cyna 1o mnpaBaM YelOBeKa — OpraHa, TOJKYIOIIETO U
npumensitoniero Esponeiickyto Konenuumo 1 obecnednBaroniero TakuM oopazom
e¢ ucnonHenue rocyaapcrsamu-wieHamMmu Coseta EBporbl. [lo manno#t mpoGieme
BBICKA3bIBAINCH JUAMETPAJIbHO NPOTUBOIIOIOKHBIE TOUYKU 3PEHHUS: OT IIPU3HAHUSA
KOHCTUTYLIMOHHOTO 3HaueHus EBponeinckon KoHBEHIMM H IIPELENEHTHOIO
xapaktepa pemeHud ECIIY go oTpumaHus UX HOPUAMYECKH O0sA3aTEIBHOIO
3Ha4YeHUsA B ciaydae nporuBopeuus ux OcHoBHOMy 3akoHy Poccum. Cnenmyer
OTMETUTH, YTO HAa OLICHKY AHAIM3UPYEMBIX JTOKYMEHTOB CYLIECTBEHHOE BIIMSIHUE
OKa3bIBA€T  MEXIYHApOJHAas  CUTyalus, B3auMOOTHOWIEHUs  Poccuiickon
@enepanuu ¢ rocynapcrBamu-naptaépamu no Cosery EBpombl, xapakrtep
pemiennit ECITY, npusnaromux au00 OTPULIAIOIIKUX CAMOCTOSITEIbHOE 3HAUYECHHE
KOHCTUTYIIMOHHBIX CTaHIapTOB Poccuu B 001aCTH 3aIUTHI ITpaB YesIOBEKa.

Yacth 1OpUAMYECKOT0 CcOOO0IIecTBa MOAYEPKUBAET 0COO0OE MECTO, 3aHHUMAeMOe
KouBeniueit o 3amure mpaB 4elloBeKa M OCHOBHBIX CBOOOJ IO CPAaBHEHUIO C
WHBIMU MEKYHAapOAHO-IIPAaBOBBIMU JOKyMeHTamu. B wactHocTH, [Ipencenareins
Konctutynmmonnoro Cyna P® nomuepknyn: «... KonBeHuus 3anumaer ocoboe
MECTO II0 CPAaBHEHHUIO C TPAJAMLMOHHBIMM HOPMaMM MEXIYHApOIHOTO IIpaBa M
MexayHapoaHbiMu aoroBopamu. M EBpomnelickum CyaoMm, U TOCHOJACTBYHOLIEH
Cpeau IOpPHUCTOB JOKTPMHOW OHA XapaKTEepU3yeTcsl KakK KOHCTUTYLIMOHHO
IPU3HABAEMBIM HAa  HAIMOHAJIBHOM  YPOBHE HHCTPYMEHT  €BPOIIEUCKOTO
npasonopsiaka. Y HUKaibHO MecTo KonBenunu u B Poccun. Ha ocHOBaHuu cratbu
15 Konctutyuun KoHBEHLHs BKJIIOUYEHA B POCCHUHCKYIO MPABOBYIO CHCTEMY B
KAaueCTBE MEXAYHAPOJHOIO JOTrOBOPAa, MMEIOIIETO NMPUOPUTET HAJ BHYTPEHHUM
3aKoHOAAaTeNbCTBOM ... B Poccun KonBenuusa B cuity crateu 17 KoncTtutynun
JEUCTBYET B KAayeCTBE KOHCTUTYLHOHHOIO WMHCTPYMEHTA IIPU3HAHUSA U 3aLLUTHI
npaB M cBOOOJA 4elOBEKa MW TpaxkJIaHWHA, T.6. B KayeCcTBE MHCTPYMEHTa
KOHCTUTYIIMOHHOTO mpaBa».” CXOXKYI0 MO3HIHIO 3aHnMaeT b.C.D63eeB, KOTOPHIi
oTMedaeT: «...XoTs (QopmanbHO-topuandecku KOHBEHIMS HEMOCpeICTBEHHO He
SBJISIETCS. MAacIITabOM KOHCTHUTYLIMOHHO-CYJCOHOM TPOBEPKU WM KpUTEpUEM
KOHCTUTYLMOHHOCTH TOTO WJIH HHOTO aKTa, (aKTMUECKU OHa HCIIOJIb3YEeTCs
OTEYECTBEHHBIM IIPABOCYAUEM HE TOJIBKO JJIsI YCTAHOBJICHUS KPyrda HAXOIALIUXCS
nox 3ammrold KoHcTUTynuu mpaB M CBOOOJ WJIM BBISIBJICHUS UX COJIEpKAHUSA U
IIPEAEIOB JEUCTBUSA, HO KAK AKT, UMEIOINN KOHCTUTYIITUOHHO-TIPABOBOE 3HAYCHUE
U B CWIY OTOTO OINOCPEIOBAHHO SIBIIAIOLIMNCA OJHUM W3 KPHUTEPHUEB IPOBEPKHU
KOHCTUTYLIMIOHHOCTH BHYTPHUIOCYJAapCTBEHHBIX IPAaBOBBIX akTOB».” HekoTopsle
yu€Hble  BBICKA3bIBAlOTCS  0OoJjee  paJuWKalbHO, Mpeasiaras HCIOIb30BaTh
EBponeiickyto KoHBeHIIMIO O 3alIUTe IPpaB YEIOBEKA U OCHOBHBIX CBOOOJ, HapsAy
C MpPUHLUUNAMU U MOJO0KEHUSAMH (OCHOBHOrO 3aKoHa CTpaHbl, B KadeCTBE

13opekun B./l.MHTErpanus eBponeiickoro KOHCTUTYIHOHHOTO POCTPAHCTBA: BHI30BHI U OTBETHI // Poccus u Konctutymms B
XX1 Bexke. B3rsin ¢ Unsnaku / B.J1.30pekun. M., 2007. C. 337.
29063eeB b.C, I'mobanm3anust, oOmenpr3HaHHbIC IPUHIUITEI 1 HOPMBI MEKTyHApOIHOTO IIpaBa U MIPAaBOBOE OIIOCPEIOBAHIE

Koncturymmeit Poccnn Tenaennuii rymanuTapHoro corpyaaudectsa//Koncturynnonnoe npasocyaue. 2007. Ne 4. C. 28.
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CaMOCTOSITEJIBHOTO  KPUTEPUS ~ KOHCTUTYLMOHHOCTH  3aKOHOAATENbCTBA U
MIPABONPUMEHUTEIIBHOU MIPAKTUKHU PD.}

CymectBoBaBiive noaxoasl k EBponelickoil konBeHuuu u pemenusm ECITYH
MOJABEPIINCh 3HAYUTEIBHOW KOPPEKTUPOBKE IIOCie MNpUHATUS EBponenckum
CynoMm psiia HEOJHO3HAYHBIX peEIIeHuH, mo3BoJuBIIMX O0O0BUHATE ECIIY B
MOJUTHYECKOW AHTAXKUPOBAHHOCTU U npez[Be.ﬂTocm.Z [Tpobnema oGocTpuiace,
xorga Esponeiickuii Cyn 1o mpaBaM 4eNIOBEKa IIPUHSUI PEUICHUE 110 JEly
«KoHcTanTnH MapkuH poOTUB Poccum»’, IOPUINYECKU OMPOKUHYBIIETO PELIEHUE
Koncturynunonnoro Cyna P®, BeiHECEHHOE 110 Kall0Oe K.MapKI/IHa.4 [TonmuTuku u
rOCYJIapCTBEHHBIE JIEATENIN OYEHb PE3KO OTPEArHMPOBAIIM HAa TAHHYIO CUTyanuro. B
yactHocTH, u.0. Ilpencemarens CoBera ®epepauun A.TopmH BHEC B
['ocynapcTtBeHHyro [[ymMy 3aKOHONPOEKT, MO3BOJSIIOMIMKA KOHCTUTYHHOHHOMY
Cyny P® oneHuBaTh KOHCTUTYLUHMOHHOCTh pelieHuil EBporeiickoro cyaa H.
COOTBETCTBEHHO, PELIATh, MOIEKAT JTH OHU HCIIONHEHHI0 Poccueit.” B 3Toit cBs3n
XOTENOCh OBl TOMYEPKHYTh: MEXKTyHAPOTHOE TTPABO U MOJUTHUKA HACTOIBKO TECHO
B3aMMOCBSI3aHbI, YTO K JIIOOBIM MpedepeHIusIM, TPEIOCTABISIEMbIM €My B paMKax
HallMOHAJIbHOW IPABOBOW CHUCTEMBI, CIIEAYET IOAXOAUTh BECbMa OCTOPOXKHO.
Berynas B MexayHapoIiHbIE OpraHu3allud, MpUHUMAas Ha cels 00s13aTelbCcTBA B
00JlacTM  MEXKIYyHAapOJHBIX CTAHAAPTOB, CJEAyeT UWMETb B BHUIY, 4TO
KOJINYECTBEHHBIN MOKA3aTENb YCTYNKH CYBEPEHHBIX MPEPOraTUB MOXKET JOUTH 10
TaKOM KPUTHUYECKOW YEPThI, KOTJAa CYBEPEHUTET KaK KAYECTBO MOXKET HCUYE3HYTh.
[Ipenen B 0T€4eCTBEHHOM MPABOBOM MPOCTPAHCTBE ISl YCTYIOK MOJ0OHOTO pojia
onpeneNnsieTcss UCXOAs W3 MOTPeOHOCTH oOecnedyeHus MpPaBOBOM O€30MaCHOCTH
Poccun. B3BelleHHY0 MO3ULMIO IO JAHHOMY Bompocy Bbickaszan B.J[.3opbkuH,
BBICTYNMBIIMK 3a TJIyOOKO€ MPOJOJDKEHHWE KOHCTPYKTHMBHOTO JHajora co
CrpacOoyprckum cyaoMm. OJIHOBPEMEHHO, OH TMOJYEPKHYJ, YTO MPUHIUIIBI

1Urnatenko ['.B. KoncTuTyIMOHHOE MpaBOCyIMe: MPUMEHEHHE MEKIyHaPOAHBIX JoroBopoB//BectHuk YcrtaBaoro Cyna
CeepmioBckoit oomactu. 2003. Ne 1. C. 56-57; Memunsesa M.JI. Koncturynuonnsiii Cyn Poccun: HOBBIH OIX0. K
MEXXITyHapoJHOMY TpaBy//MOCKOBCKHIA xKypHaI MexyHapoaHoro npasa. 2001 Ne 3. C. 23-33.

2Cwm.: Grand Chamber Judgment. Kononov v. Latvia (Ahhlication n 36376/04)//http://cmiskp.echr.coe.int; 3asBnenne M|
Poccun B cBsi3u ¢ pewenreM bounbiioii manatst ECITY o «zaeny» B.M.Kononosa ot 19 mast 2010 r.// www.mid.ru; 3asiBieHne
Munuctepcrsa roctuiiuu PD ot 28 mast 2010 r.//3aBTpa. 2010. Ne 22; Maprenos M. CtpacOypr npotus Hropoepra//Poccuiickas
razera. 2010. 24 mas; Cmupro K. Cyn mox Cynom. Poccuiickuii Or0KeT MOXKET OTepsITh cpa3y 100 MusutnapioB
nomtapos//MockoBckuii Komcomorerr. 2010. 28 wroHst.

3Cwm.: [Tocranosnenue EBporneiickoro cyna no npaBam denoBeka ot 7 oktsaopst 2010 r. o neny «KoHcrantiun MapkuH npoTuB
Poccuny xano6a Ne 30078/06 // CIIC-Tapant ITroc

4Cwm.: Onpenenenne Koncturynmonnoro Cyaa P® ot 15 suBaps 2009 N 187-O-O "06 oTkaze B IPUHATHU K PACCMOTPEHHUIO
*ao00 rpaxaannHa MapkuHa KoHcTanTHHA AJleKcaHIpOBHYA HA HAPYIICHUE €r0 KOHCTUTYIMOHHBIX IPaB MOJIOKECHUSAMH
crareit 13 u 15 @3 "O rocynapcTBeHHBIX OCOOHAX rpakaaHaMm, uMerommm aerei”, crareit 10 m 11 @3 "O craryce
BOCHHOCTY>)amuXx", cratel 32 [onoxeHus o mopsaKe NPOXOXKICHNS BOCHHOH CITy:KOBI 1 TyHKTOB 35 u 44 [lonoxeHus o
Ha3HA4YeHHU U BBIIUIATE TOCYJaPCTBEHHBIX T0COOMI rpakianam, nmeronum nereil” // ksrf.ru

5Cwm.: ITymkapckast A. CrpacOypr npexacranet npex BeicimM cynoM // Kommepcants. 2011. 20 uronst; bopucos T. Topmma

npoasuHyics B ['ocxyme // Poceuiickas razera. 2011. 28 uions.
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roCyJJapCTBEHHOTO CyBEpeHHUTETa U BepXxoBeHCTBa Konctutyunu PO B mpaBoBOi
cucrteme Poccum OTHOCATCA K OCHOBaM €€ KOHCTUTYIIMOHHOTO cTposi. KoHBeHIus
KaK MEXIyHapOIHbIA J0roBOp Poccuu SABIISIETCA COCTAaBHOM 4acThIO €€ MPAaBOBOU
cucrtembl, HO oHa He Bble Konctutynuun P®. Kouncruryuuss PO B cratbe 15
YCTaHABJIMBACT NPUOPUTET MEKIYHAPOJHOIO JIOrOBOpa HAJ IOJIOXKECHUSIMHU
3aKOHA, HO He Haja nojoxkeHussMH KonctuTynmn. MoHOMONMS Ha MCTOJIKOBaHUE
nojoXeHnii KOHCTUTYynMH W BBISBIICHUE KOHCTUTYLIMOHHOIO CMBICIA 3aKOHA
npuHagiexkuT  Koncturymmonnomy Cyny. W mostomy — HCTOJIKOBaHUE
KoHctutynuu, 7aHHO€ BBICIIUM CyA€OHBIM OpraHOM T'OCYyAapCTBa, HE MOXKET ObITh
IIPEOIOJIEHO IMyTEM TOJKOBaHUsA KOHBEHIMH, MOCKOJIBKY €€ HOpUAMYECKAs CHJIa
BCE-TAKM ropuanudeckyto cuity Koncruryuuu PO He npeBocxoauT.

3a Koncruryuueit PO nipusHa€rcst BeICIIask FOPUIAYECKAs CUJIa, IPSIMOE JICUCTBUE
U NpUMEHeHue Ha Bcell Tepputopun Poccun. OCHOBHOM 3aKOH IpU 3TOM HE
JenaeT  Kakux-1u0o oroBopok. CregoBaTeslibHO, HOPMBI  MEXIYHAPOIHBIX
JIOrOBOPOB, 3aKI0U€HHBIX Poccuiickonn denepanueii, He TOIKHBI TPOTUBOPEUUTH
Koncturynuu P® B Tako e Mepe, 4YTO U HOPMBI HAUMOHAJIBHOIO
3aKOHOJIATENBCTBA. MexayHapoaHbele A0roBopsl Poccun — 4dacte €€ mpaBoOBOM
CHUCTEMBI, B paMKaxX KOTOpPOH HE MOXET OBITh KaKOro-uOO aKTa, MMEIOIIETO
OOJBIIYIO IOPUIMYECKYIO CHIy. JlaHHOE YTBEpKIEHUE OTHOCUTCA KO BCEM
MEXIyHAapOJHBIM JIOrOBOPAaM, B TOM YHCIIE M K COTJIAIEHUAM, PETYIUPYIOLIUM
COTPYJIHUYECTBO TOCYJAapCTB B TyMaHUTapHOW cdepe, B 00JIacTu pa3BUTHA,
obecrnieyeHuss M 3amUThl MpaB U cBoOoj yenoBeka. Crarbst 17 Koncruryuuu PO,
3aKpENuUBIIAs TOJIOKEHUE O TOM, 4TO B Poccuiickor denepauuu NPU3HAKOTCS
npaBa W CBOOOJbI YENOBEKA M TpaXJaHWHA COIVIACHO OOIIENPU3HAHHBIM
IPUHIMIIAM M HOPMaM MEXIAYyHapOAHOIO IpaBa U B COOTBETICTBUU C
Konctutynueit PO, gana ocHOBaHWE MpeAnoaraTh, 4YTO MEXIyHAPOIHbIE HOPMBI
0 MpaBax W CBOOOJIAX YENOBEKA CTOSAT HA YPOBHE KOHCTUTYLHUOHHBIX HOPM.
AHQJIOTUYHBIN TMOJIXO0J UCIOIBb3YETCS PSAIOM TOCYAapCTB HPUMEHUTEIBHO K
KoHBeHIIMM 0 3amuTe mpaB YeloBeKa U OCHOBHBIX cB00OJ oT 4 HOosi0ps 1950 1. u
[IpoTokonam K Hel Kak K OJJHOMY M3 CaMbIX 3HAUUTEIHHBIX JOTOBOPOB B 00JIaCcTH
paB 4esnoBeka. Tak, Hampumep, OAHOW M3 0COOCHHOCTEH ABCTpUM SIBISIETCS TO,
YTO OHAa MHKOpropuposana EBponerickyro KoHBEHIIMIO O 3a11UTe MpaB 4EIOBEKA U
OCHOBHBIX CBOOOJl Ha YpPOBHE KOHCTUTYLMOHHOTO  3aKOHOJATEJbCTBA.
Konctutynmonnass nomnpaBka 1964 r., obecrneuuBllas CTOIb BBICOKHI CTaTyc
KonBenuuu, Oblla  NpUHATA  KaK  JIOTUYECKOE  CIEACTBUE  pELICHUs
Koucrurynmonnoro Cyna Asctpuiickoil  PecnyOnuku, mNpoBO3riIacHMBLIETO
KouBenunto u IIpoTOKOJNIBI K HEW B KA4yeCcTBE JOKYMEHTOB, HMEIOIINX
KOHCTUTYLIMOHHBIN CTaTyC. 2

1Cwm.: 3opekun B. IIpexen ycrymunBoctn // Poccniickas razera. 2010. 29 okTs6pst.
2CwM.: Aramoswud JI. BemmonHeHne MeX{yHapOIHO-IIPAaBOBBIX 00S13aTEeIbCTB. JJHIeMMbI 171l HAMOHAIEHOTO KOHCTUTYIMOHHOTO

npaBa//Koncturynmonnoe npasocyaue. 2001. Ne 2. C. 41.
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[pucoeaunussice k Ycrasy Cosera Eppombl” u patuduuupys KoHBeHIHIO 0
3allldTe TpaB YeIOoBEeKa M OCHOBHBIX cBoOOn u Ilporokonsr k Hel” Poccus
noJI0OHOTO HaMepeHUs He BbICKa3biBaia. B 3Tol cBsA3u mosaraem, Haubosee
TOYHBIM  siBIsieTcsl mnpouyTeHue dyactu 1 crarbm 17 Koucruryuun PO,
npemioxkenHoe  C.HO.MapoukuHbpiM:  1paBa  4eJlOBEKa  MPU3HAOTCA U
rapaHTUPYIOTCA B COOTBETCTBHM C KoHCTMTynumen, KOTOpas 3akperuisieT HX
COrJIaCcHO OOIIENPU3HAHHBIM MPUHLUIIAM U HOPMaM MEXyHAapPOIHOTO npaBa.3
ITogBons uror, cneayer noA4YEepKHYTh: EBpOINEeNcKnii Cy 1 o mpaBaM 4eJIOBEKa —
cyOcuIMapHblil 0 CBOEMY XapaKTepy MEKIOCYJapCTBEHHBIN Cy[eOHbI OpraH 1o
pa3peneHno KOHKpeTHbIX Aed. CooTBeTCTBEHHO, peumeHus ECIIY, npunsateie 1o
*anobaM, noaHHbIM MpoTuB Poccuiickoit denepanuu, Mo CBOCH CyTH SBISIFOTCS
NIPaBOIIPUMEHUTENBHBIMU aKkTaMu. EBporeiickas KoHBeHIMs O 3ammTe IpaB
4eJioBeKa U OCHOBHBIX CBOOOJ — MHOTOCTOPOHHUN MEXIyHAPOIHBIN JOrOBOp, HE
3aHUMaroUMi 6oJiee BBICOKOT'O MECTa B MPaBOBOM cucteme Poccuu, yem 3aKOHbI U
TeM Oonee, yem Konctutyuus ctpanbl. EBpomneiickyto KonBeHIuio oTiHuaer
0COOBIi MEXaHHW3M TapaHTUPOBAHMS, B TOM YHCJIE IOCPEICTBOM MOJauu
rpaxaanamu xano6 B EBpomeiickuii cyn mo mpaBam uenoBeka. M EBpomeiickas
KonBeHnus mo 3amure mpap 4elloBeKa U OCHOBHBIX CBO0OOM, M EBpomeiickuii cyna
IO IIpaBaM dYEJIOBEKA JOJDKHBI CTHUMYJIMPOBATH I'OCYJIAapCTBa COBEPIICHCTBOBATH
HaIlMOHAJbHBIE TApaHTHHM TMpaB M CBOOOJ JWYHOCTH TaKHUM 00pa3oM, 4TOOBI y
rpakJaH npocTo He Obu10 MoBOIOB oOpammarbest B ECITY ¢ nckoMm npoTuB CBOETro
rocyJ1apcTBa.
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Iuporosa E.E.
Pouib pemienuii EBporneiickoro cyjia no npasam 4e/jioBeKa B 3alllUTe MPaB
rpa;kaan Poccuu B cyaax o0uiei I0pucAUKIUT

AHHOTANMS: aBTOP CTaThU HCCIEAYET MpoOJieMy 3allUThl MpaB 4YeIOBEKa,
npusHaHHbIX pemeHrueM ECITY napymeHHbIMU cynamu o0miei opucaukiuun Pd
P PEIICHUH BOIIPOCa O MEPECMOTPE CYJAECOHOr0 aKkTa, BCTYMUBIIETO B 3aKOHHYIO
CUJTy, TI0 HOBBIM OOCTOSITENhCTBAM. [0 MHEHHIO aBTOpa, Pa3bSICHEHHS BBICIIMX
CyJIOB OTHOCHUTEJIIBHO TPOBEPKU IeJIeCOOOPA3HOCTH TMEPEecMOTpa CyIeOHBIX
MOCTAHOBJICHUM TI0 HOBBIM  OOCTOSITEIBCTBAM  CHIDKAIOT  3(OPEKTHBHOCTH
MEXTYHApPOJIHOTO Cy/IeOHOTO MEXaHU3Ma 3aIlUThI IPaB IPaKJaH U MPEISITCTBYIOT
pean3any OCHOBHBIX 3a/]1a4 IPa)KJaHCKOTO CYIOMPOU3BOJICTBA.

Kuarwuesble ciioBa: pemieHue EBponeinckoro cyja 1o mpaBaM 4YeIOBEKa,
MEPECMOTP MO BHOBH OTKPBHIBIIUMCS WJIM HOBBIM OOCTOSTEIHCTBAM CYIIEOHBIX
MMOCTAHOBJICHUM, BCTYNHUBIIMX B 3aKOHHYIO CHWJIY, 3allliTa HApYyLUIEHHOTO MpaBa,
Koncruryunonnsii cyn P®, Bepxosnsiii cyn PO.

EBpomneiickuii cyn mo mpaBam 4elOBEeKa HMIpacT BaXKHYIO POJb B 3alllUTE
paB 4YeJioBeKa Ha MEXIAYHapOJHOM ypoBHE. Takke ero pemieHus MO3BOJISIIOT
NOBBICUTHh 3((HEKTUBHOCTh 3allIUTHI MpaB rpaxkJaH Ha Teppuropun Poccuiickoi

1HI/IpOFOBa Enena EBreHbeBHa, KaHauJaaT OpUuANYCCKUX HAYK, JOLUCHT Ka(i)eﬂpbl TpaxAaHCKOT0 Iponecca U COUaJIbHbIX

orpacneit npaa AHO BIIO «MoCKOBCKUI I'yMaHUTapHBIH YHUBEPCUTET).
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Oenepaunu. Kak BepHo otmeuenHo T.B. COJIOBBEBOIT, «IIOCTAHOBIICHHE
EBpomeiickoro cyna no mpaBaM 4esioBeKa MPUOOpPETAET CMBICT U UMEET 3HaYCHUE
JUIS 3asABUTENA, KOrZa OHO DPEAJIM30BAHO OPraHamMu TOCYJAapCTBEHHOW BIIACTH,
JOMYCTHBIIMMU HapyiueHns HopM KouBeHIuu™». OXHMM M3 TaKMX OpPraHOB
BBICTYIIaeT CyJl, a €ro IpoLecCyajJbHble BO3MOXHOCTM B JaHHOW oO0nactu
ONPENETSAIOTCS HOpMaMH ['pakIaHCKOro MpoUEecCyallbHOTO Kojaekca Poccuiickoi
CDeJ:[epauHHS. Paccmotpum oany u3 HuX.

B I'maBe 42 Kognekca «IlepecMoTp 10 BHOBb OTKPBIBIIMMCSI WJIA HOBBIM
00cTOsATENBCTBAM CYACOHBIX MOCTAHOBJIEHUN, BCTYIUBIIMX B 3aKOHHYIO CHITY»
nocne ee uameHenuss dexpepanbHbiM 3akoHOM OT 09.12.2010 Ne 353-®3 «O
BHECEHMM W3MEHEHMH B [paxnaHCKuM IIpoLecCyalbHbIM KOJeKC Poccuiickon
denepanumy»’, ObUTH T06ABICHB TAKHE OCHOBAHHS U NEPECMOTPA KAK HOBBIC
oOcrositennbcTBa. OIHUM M3 TaKUX OOCTOSITENBCTB SIBJISAETCS YCTAHOBJICHUE
EBponetlickum CyzoMm 10 IpaBaM 4eJ0BeKa HapylleHus noJjioxkeHnii KouseHuuu o
3allUTe IMpaB uYeJIOBeKa W OCHOBHBIX CBOOOJ TIPU PACCMOTPEHUHU CYIOM
KOHKPETHOTO JI€Jla, B CBSI3M C IPUHATHUEM pPELICHHUs, II0 KOTOPOMY 3asiBUTEIIb
obpamaincs B EBponetickuii Cyn no npaBam uenoBeka (1.4 4.4 ¢t1.392 I'TIK P®D).

JlaHHOE TIOJIOKEHHE IIPUMEHSETCd HE TakK OJHO3HAYHO, KaK OHO
chopMyIMpOBaHO 3aKoOHOAATeneM. B psiie pa3bsICHEHWH BBICIIMX CYOB
Poccuiickori  @enepanuy  yCTaHABIMBAIOTCS — ONPENCICHHBIE MpaBUiIa W
OTPaHMYEHMS JUIsi IPUMEHEHUS paccMaTpUBAaeMoOro IooKeHus. [lnenym
BepxoBHoro cyna P® omnpenensier, 4To OCHOBaHUEM ISl IEPECMOTpa CyIe0HOTO
aKTa BBHJY HOBBIX OOCTOSITENILCTB SIBJISIETCS HE BCSAKOE YCTAHOBJIEHHOE
Esponeiickum Cynom Hapymenne Poccuiickonn @enepanueid IMOJ0KEHUN
KonBenuun nnm [IpoTokonoB k HEl. B 04HOM K3 CBOMX aKTOB, OH YKa3bIBAET, YTO
OCHOBaHHMEM JJii TMepecMOTpa CyJIeOHOr0 TOCTAHOBIICHUS SIBISETCS TaKoe
noctaHoBieHue EBponeiickoro Cyna mno 1mpaBaM 4YelOBEKa, B KOTOPOM
YCTAHOBJICHO HapylieHue KOHBEHIIMM O 3amuTe NpaB 4YEJIOBEKa M OCHOBHBIX
cBoOoa u (uiam) IIpoTokoI0B K Hel, MOBIMABILIEE HA MPABUIBHOCTh Pa3pelIeHUs
nena 3asBUTENs . B Apyrom — yTOYHsSET, 4YTO CyJIEOHBIH aKT MOAJIEKUT
[IEPECMOTPY B TOM Ciydae, €CIM 3asgBUTEIb IPOJOJDKAET HCIBITHIBATH
HEOJIaronpUsTHbIE OCIEACTBUSA TAKOr0 aKTa (HalpuMep, €Civ JIMLIO MPOJ0JIKAET
HaXOJUThCA O]l CTpaXked B HapyllleHHe NoJiokeHni KOHBEHIMN) 1 BhIIUIaYEHHAas

1ConosbeBa T.B. Ponp HalroHadbHBIX CyI0B B IPOLIECCE peasIn3aluu MOCTaHOBIeHUH EBporeiickoro cyna mo mpaBam 4enoBeka
// Poccuiickas rocturms. 2012. Ne 7. C. 63.

2WmeeTtcs B Buny KoHBEHIHMS 0 3aluTe MMpaB yeoBeKa U OCHOBHBIX cBoOox (3akmtouena B r. Pume 04.11.1950) // Cobpanue
3akoHomaTtenbeTBa PD. 2001. Ne 2. Cr. 163.

3Cobpanue 3akoHonarenbeTBa PO. 2002, Ne 46. Cr. 4532.

4Cobpanue 3axononarensctBa PO. 2010. Ne 50. Ct. 6611.

5TlocranoBnenue [lnenyma Bepxosroro Cyna PO ot 11.12.2012Ne 31 «O npumeneHnn HOpM ['pak1aHCKOTO MPOIECCYaTbHOTO
xonekca Poccuiickoit @eneparu npy pacCMOTPEHHH CyJaMU 3asIBIICHUH, IPEACTaBICHHH O IepecMOTpe 10 BHOBb
OTKPBIBIINMCS HJIM HOBEIM OOCTOSITENILCTBAM BCTYNHBIINX B 3aKOHHYIO CHILy CyJeOHBIX OCTaHOBICHUH» // Poccuiickas rasera.

2012. 21 nexabpsi.
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3asBUTEIIIO CIPABEIMBAs KOMIEHcauus, npucyxaeHHas Esponelickum Cyaom Bo
ucnonnenue crarbu 41 KouBeHimu, 1100 WHBIE CpPEICTBA, HE CBS3aHHBIE C
IEepPEeCMOTPOM, HE O0ECHEeunBalOT BOCCTAHOBJICHWE HAPYUIEHHBIX MpaB U
CB060I[1.(DOpMYJ'H/Ipy7[ naHHble mo3uiuu, BepxoBHbli cyn P® ccwutaercs Ha
1oJI0)KeHUs cTaThu 46 KoHBEeHIIMM 0 3aluTe MpaB YelloBEeKa U OCHOBHBIX CBOOO/,
yCTaHaBIMBAKOIIKUX  00s3aHHOCT,  Bricokux  JloroBapuaromumxcs CropoH
UCIIONHATh OKOoHuYarenbHble noctaHoBieHus Cyaa (ECIIY — npum. aBTOpa) mo
JienaM, B KOTOPBIX OHH SIBJSIIOTCS CTOPOHAMM, a Takxke Ha PexomeHnannu
Komurera Munuctpo Cosera EBpombsr ot 19.01.2000Ne R (2000) 2 mno
nepecMoTpy A€l M BO30OOHOBJIEHMIO  MPOM3BOJCTBA MO  JeNy  Ha
BHYTPUTOCYIapCTBEHHOM YPOBHE B CBSI3M ¢ pemeHussMu EBponeiickoro Cyna no
paBaM 4YEJOBEKa, NAlIIMX TOJKOBAHME JaHHOW cratbu. B Pekomenpanumsax
MPU3HAIOTCS OJJHUMU U3 caMbIX 3((PEKTUBHBIX Mep (€CIu HE €AMHCTBEHHBIMM) JIJIS
JOCTKEHHUs restitutioinintegrum, T.e. BOCCTAaHOBJIEHUE TOW CHUTyallud, B KOTOPOW
HaxXOAWJIOCh JIMIO 10 HapymeHus KOHBeHUMH, NEpecMOTp Jel Wi
BO300HOBJIEHHE MTPOU3BOJICTBA 11O JIENIy B CIIydyasix, KOraa:

1) TIOTepIieBIIas CTOPOHA MPOJOJKAET WCIBITHIBATh BIUSHUE HETATUBHBIX
MOCJICICTBUM OT PELIEHUs] HAIlMOHAJIbHOW MHCTAHIIMM, KOTOpOE He 00ecreurnBaeT
CIpaBeAJIMBOM KOMIIEHCALIMU U HE MOXKET ObITh H3MEHEHO MTyTEM NEPECMOTpa UIU
BO300HOBJICHHSI IPOU3BOJICTBA 110 JIETY; U

1) pemenrie Cyna TO3BOJIIET 3aKIIOUUTh, YTO OCIHOPEHHOE pelIeHue
HAaMOHAJIbBHOW MHCTAHUMM IO CYIIECTBY NpOTHBOpeunT KOHBEHUMH, WU
IPU3HAHHOE HapYILIEHUWE OCHOBBIBAETCS Ha TMPOLEAYPHBIX OIMIMOKaxX WU
HapyILIEHUAX, UMEIOLINX TAKOM CEPbE3HBIA XapaKTep, YTO OKa3bIBAKOT BIUSHHE HA
pe3yJIBTATHI BHYTPHTOCY 1APCTBEHHOTO Pa3OUpaTeIbCTBay .

Koncruryumonnsii cya Poccuiickoit @enepanun B cBoem IlocTtaHoBiieHUU
oT 06.12.2013 Ne 27-I1 «Ilo meny o mpoBepke KOHCTUTYLUHOHHOCTH TOJIOKEHUM
cratbu 11 m nynkroB 3 u 4 wyactu uerBepToil crarbu 392 ['paxkiaHckoro
npoueccyabHoro kozekca Poccuiickon @enepanuu B CBA3W € 3alPOCOM
pe3uInyMa JleHnHrpanckoro OKpY’KHOT'O BOCHHOTI'0 cyaa» TaKKe
IIPUJICPKUBACTCS JAHHOM ITO3ULMH, YTOYHSA, YTO YCTAHOBJICHUE HAPYIICHUU
nosiokeHnii KoHBEeHIIMM, KOTOPOE MOXKET pacCcMaTpPUBATHCS POCCUUCKUMHU CyAaMu
KaK HOBOE OOCTOSITENIbCTBO JJIsl MEPECMOTpa CYyACOHBIX aKTOB, BCTYNUBIIUX B
3aKOHHYIO CHIIY, JOJDKHO OBITh YCTaHOBJIEHO mocTtaHoBieHueM boubiioi [Tanats
EBponelickoro Cya 1o npaBaM 4ejoBeEKa.

Hcexons u3 pacCMOTPEHHBIX MOJIOKEHUN HAIPAIIMBAETCSA BBIBOJ O TOM, YTO
npu ycraHoBineHun ECIIY nHapymenus nonoxennit KoHBeHuun, u mpu
oOpaInieHnu rpakJaHuHa Ha ’TOM OCHOBAHHH C 3asBJICHUEM B HAllMOHAIBHBIA CY]T

1[Tocranosnenue [Inenyma BepxosHoro Cyaa P® ot 27.06.2013 Ne 21 «O mpuMeHEHUH CyIaMH OOIIEH IOPUCIUKINI
KonBenuu o 3ammure mpaB 4enoBeKa 1 OCHOBHBIX cB000 oT 4 Hos10pst 1950 roxa u [IpoTtokomnoBs k Heit» // Poccuiickas rasera.
2013. 05 urosns.

2Xypnan poccuiickoro mpasa. 2000. Ne 9. C. 61 — 64.

3Poccuiickas razera. 2013. 18 nexabps.
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Poccun ¢ npocwsboii 0 mepecMoTpe CyAeOHOro aKTa, BCTYNUBLIETO B 3aKOHHYIO
CUJIy, IO HOBBIM OOCTOSITENILCTBAM, YyKa3aHHBIA CyJ, paccMaTpuBas JAaHHOE
3asBJICHUE, NJIsi TPUHSATHS TOJIOKUTEIBHOTO PEIICHUS JOJKEH YOeauThCs He
TOJIBKO B HAJIMYMU HOBOTO 0OCTOSITENHCTBA, peaycMoTpeHHoro ct. 392 I'TIK P,
KOTOPOE€ MMEET CYIECTBEHHOE 3HAYEHUE I MIPABUIIBHOTO PAa3pELICHUs Jieaa, HO
U OIpEAEIUThCA C LeecO00pPa3HOCThI0O TAaKOro MEpPeCMOTpa, T.€. YCTAaHOBUTH,
HY’XKHa JM €lIe B JaHHBII MOMEHT cyJeOHas 3aluTa rpaxIaHuHy WU Takas
BO3MOXHOCTh YK€ oOTHaja JuO0 MpaBO 3aIMUMUIEHO HHBIM  CIIOCOOOM.
[TpaBUIBHOCTH TaHHOM NMO3UIIMU BBI3BIBAET ONPEIEICHHBIE COMHEHUS.

I'maBa 42 I'TIK P® coxepkuT HOpPMBI, HalpaBJIEHHbBIE HA 3alIUTy NpaB U
3aKOHHBIX MHTEPECOB JINLl, OOPATUBLIMXCS 3a CYJEOHON 3alMTOM, HAa TOT Cily4aH,
Korja B CWJIy OOBEKTHUBHBIX MPUUYMUH CyAcOHas 3amura Obuia HeddeKTHBHA.
CyneOnast 3ammra JaeTcs 3aMHTEPECOBAHHBIM JIMIAM CYJIEOHBIM pElICHUEM,
KOTOpPOE BBIHOCHUTCS B pe3yJIbTaTe€ PACCMOTPEHHUH JIeNa MO CYIIECTBY B CyAcOHOM
3aceJaHMM C BBI30BOM BCEX JHMI, ydacTByromux B nene. CyneOHoe perieHue
NpEeACTaBIsAeT CO0OM aKT mpaBoOCyAusi, NPUHUMaeMmblii umeHeM Poccuiickoi
@enepaunu, KOTOPBIM  JI€JI0  pa3peliaercs 10  CYLIeCTBY. BblHeceHue
MOJIOKUTENIBHOTO pelIeHusl cyja nMeHeM P® yka3piBaeT Ha MpHU3HAHHE HAUIUM
rocyJapcTBOM HApYIICHHs MpaBa OOpaTUBLIETOCs JUIA U HA TapaHTUPOBAHHOCTH
OPUHATUS MEp IO HMX BOCCTAHOBJIICHMIO 3a CUET ammapara NpuHyxaeHus. Tor
(akT, 4TO pelIeHHE cyJa JOJDKHO COJepKaTh NPU3HAHWE HAPYIICHHs IpaBa WU
OTCYTCTBUE TAKOIO HAPYLICHHMS, BBITEKAET W3 nojoxenuit 4.4 cr.198 I'TIK PO,
yCTaHaBJIMBAIOILIEH, YTO B MOTUBUPOBOUYHON YacTH CyJI€OHOTO PEIIeHUs JAOHKHBI
OBITh YKa3aHbl OOCTOSITENIbCTBA JIE€JIa, YCTAaHOBJIEHHbIE Ccy/ioM. Takxke B 4.1 ¢T1.330
[TIK P® ycraHaBiuMBaeTcs B KauyeCTBE OCHOBAHMS OTMEHBI WM HM3MEHEHUS
CyneOHOTO pEIIeHUs HEeMpaBWJIbHOE OMNpeleieHHe WIM  HEJAOKa3aHHOCTh
00CTOSATENBCTB, UMEIOIINX 3HAYEHUE JIJIS JIeTIa, & TAKKE HECOOTBETCTBUE BHIBOJIOB
Cyzla MepBON WHCTAHIIMHU, U3JIOKEHHBIX B PEIICHUH CyJa, OOCTOSTEIHCTBAM Jela.
B cBoro odepenr gakt HapylieHus paBa (MU OTCYTCTBUE TAKOTO HAPYIICHUS) U
SIBIIIETCSI TAKUM O0CTOSITETHCTBOM.

Jlis yOenuTeNbHOCTH JTaHHOTO BBIBOJA MPOBEAEM CpaBHEHHUE CYJEOHOro
pelIeHHs] ¢ APYIMM aKTOM CyJa NEpPBOM MHCTaHUMHU — CYJIEOHBIM npukazom. U
cyne0HOe pelleHne, U CyAeOHbIN MTPUKa3 ColepKaT BIACTHOE YKAa3aHUE M0 3aIUTe
¥ BOCCTAaHOBJICHHIO HAapyIIEHHOI'O INpaBa — pe3oiouuin. B cynedHoMm npukasze
OoHa B OOOOILIEHHOM BHJI€ COACPKUT YyKa3aHHE Ha pa3Mep JECHEKHBIX CYMM,
NoAJIeKAIIMX  B3bICKAHHUIO, WM  00O03HAUY€HHE JABMKMUMOTO  HMMYUIECTBA,
MOJJIeKAIET0 UCTpeOoBaHmIo, ¢ ykazaHueM ero croumoctd (ct.127 I'TIK P®), a B
Cy1e0HOM pEelIeHH — BBIBOJBI CyJla 00 YIOBJIETBOPEHUHU HCKa MO0 00 OTKa3e B
YAOBJIETBOPEHUU HMCKa MOJHOCTHIO WK B 4acTu (c1.198 I'TIK P®). T.e. 06a stn
aKTa COJepKaT MpUKa3 O CIOCOOE BOCCTAHOBJICHUSI HApYyIIEHHOro paBa. OHakKo,
B Cy/e0HOM IpHUKa3e, B OTIMYME OT CyJeOHOIO pelleHusi, OTCYyTCTBYET yKa3aHUe
HA Takoe OOCTOSITENbCTBO, MMEIOIEE 3HAYEHUE IS Jelia, Kak (QakT HapylIeHUs
npaBa. DTo OOYCIOBIEHO TEM, 4YTO CYJCOHBIM TpPHKA3 MPHU3BaH 00ECIEUUTH
OPUHYKJIEHUE JIOJDKHHUKA K BBIOJIHEHHIO CBOEH OOSI3aHHOCTH, KOTOPYIO OH HE
oTpunaer. A 3amaya cyAeOHOrO pEIIEHHsS HE TOJIBKO CO3[JaHUE BO3MOXKHOCTHU
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IPUHYAUTEIHLHOIO BOCCTAHOBJIEHMSI IIpaBa, HO U YCTaHOBJIEHUE caMOro (pakra ero
HapyILIEHUs, €CIIM TAKOBOW NMEETCH.

3HaYUMOCTh YCTAHOBJICHUS JAHHOTO (haKTa BEJIMKA, [MOCKOJIBKY OH MOKET
UCIIOJIB30BaTbCA IPU PELICHUHM HOPUAUYECKUX BONPOCOB, B TOM YHCIE IIpU
oOpallleHuu B JApyrue IOPUCAUKIMOHHBIE OpraHbl (TpEeTeHCKUH CyJl, HOTapuyc,
OpraHbl ONEKH W MOINEYUTENbCTBA, FOCYJAPCTBEHHAs MHCIEKUUSA TpyAa U T.IL.);
IIPUBJICYEHNH HAPYIIMUTENSI K OTBETCTBEHHOCTH. Takke BO3HUKAET BONIPOC O
NPEIUIUATBHOCTH CyA€OHOIO aKTa, BBIPAXKAIOLIErOCs B 3alpere Iocie
BCTYIUIGHUSI B CHJIy CYJIEOHOrO pEIIeHHs 3asiBISTh B Cyl€ T€ K€ HCKOBbIE
TpeOOBaHMsI, HA TOM K€ OCHOBAHHH, a TAK)XKE OCHapHUBaTh B JPYrOM I'PaKJaHCKOM
MpoIlecce YCTAaHOBJIEHHbIE CyJoM (hakThl U mpaBooTHomIeHus (4. 2 ¢1.209 I'TIK
P®), a Taxke B BO3MOXXHOCTH HCIIOJIb30BATh YCTAHOBJIEHHBIE CYyAOM (akThl B
KauyecTBE JOKA3aTeNIbCTBA 10 IPYTOMY JIEJy, €CIIM BO3HUKHET CIIOP MEXIY 3TUMU
e cropoHamu (4.2 ct. 61 I'TIK P®).Takum 06pa3om, IperoIUIHAIBHOCTE UMEET
JBOVMHYIO HaIIPaBJIECHHOCTb, OJJHA U3 KOTOPBIX 3aMpET, T.€. JULAM, YYaCTBYIOIIUM B
74nene, uX IpaBOIIPEEMHUKAM BO30paHIETCs OCIapUBaTh, a CyJly — HUCCIEI0BaTh
B MHOM Mpoliecce (akTbl U MPaBOOTHOIICHUS, YCTAaHOBJICHHBIE BCTYNMBIIUM B
3aKOHHYIO CHIy pelleHHeM'. B 5TOM ciydae MOTydaeTcst MapagoKc: C OXHOM
cTopoHsl NpuHATO pemieHne ECIIY, KOTOpBIM yCTaHOBIEHO HAapyIIEHHOE IPaBO
3asIBUTEIIAA, C APYTOM — PELICHNE HAMOHAIBHOTO cy1a PP, KOTOphIM HapylieHne
IpaBa OoTpunaeTcsa. B CBA3M ¢ TeM, YTO PEIIEHUE POCCUUCKOTO CyJa BCTYIUJIO B
CUJIy, TO €ro IpEeoAO0JIETh HEBO3MOXXHO HU OJHUM aKTOM, B T.4. U PEIICHUEM
ECIIY. EnuHCTBEHHBIH NHYTh IPUBECTH BCE 3TO B COOTBETCTBUE — OTMEHA
pewrenus cyna PO u ero nepecMoTp ¢ y4eToM yCTaHOBJIEHUMH EBporelickoro cyua.
Ecin B Takom mnepecmorpe OyaeT oOTKa3aHO, TO IO (akTy TpaXKAaHUH Ha
TeppUTOpUM Poccuy Tak v He MOIy4YaeT 3alUThl CBOEr0 HAPYIIEHHOIO IIPaBa.

IIpencraBnsiercst Oosiee NMPaBWIBHBIM B CIIOXKMBIIEHCS CUTYallUH CyJaaM
BBIHOCUTH OTpEIeNICeHUsI 00 OTMEHE Cy/1e0HOr0 aKTa U ero MepecMoTpe Mo HOBOMY
o0crosTensCTBY — ycTaHoBlIeHHIO EBponeiickum CyaoMm IO mpaBaM 4YeJlOBeKa
HapyIlIeHus noyioxkeHnii KoHBeHIuu o 3aiuTe npaB 4eaoBeKa U OCHOBHBIX CBOOO]
OpU PACCMOTPEHUHM CYJIOM JaHHOTO Jefa. A HpH NEepecMOTpe MOKET ObITh
BBIHECEHO pELIEHUE, B KOTOPOM YCTaHaBIMBaeTcs (PaKT HapyLIEHHs IpaBa Ha
ocHoBanuu peweHus ECIIY, HO B ya0BIE€TBOpEHUH TPeOOBAHMSI OTKA3bIBAECTCS B
CBSA3M C TEM, YTO MCTEIL] YXKE MOJYyUHJT HAJISKALTY 0 3alIUTy B MHOM MOPSAKE MO0
HapyLIEHHOE MPaBO BOCCTAHOBUTH HE BO3MOXHO MO OOBEKTUBHBIM MPUYHMHAM.
Takolt mopsgok Oosiee MOJHO OOECHEYUT BBINOJIHEHHE 3aJau TPa¥AaHCKOTO
CyJOIIPOU3BOJCTBA, IMOCKOJBKY CPEAM HUX HA3BaHbl HE TOJBKO MPABUIBHOE U
CBOEBPEMEHHOE PACCMOTPEHHE U Pa3pELICHNE TPAXKAAHCKUX JIE€] B LIEIAX 3aIHUThI
HapyIICHHbIX WIM OCHapUBaEMbIX IIpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB I'pa)1aH
(uero B paccMaTpUBaEMOM CHUTyallud YXe JOCTHYb HEBO3MOXHO), HO U
YKPEIUICHHE 3aKOHHOCTH M IIPABOINOPsAJKA, NPEAYyNPEKICHUE NPABOHAPYILECHUMN.

1Adanacses C.®., Bopucos M.C. K Bonpocy o cBsi3u 00513aTEILHOCTH M NPEIOJUIINATEHOCTH CyJeOHOTO pEeLIeH s,

BCTYNUBIIETO B 3aKOHHYTO cHITy // 3akoHbI Poccun: omblt, ananus, npakruka. 2014. Ne 7. C. 18.
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Obecnieyenue MocieaHe 3aaaund 0e3yCIOBHO JOCTUraeTCs IMpHU MpeaaraeMbix
YCIIOBUSIX MTEPECMOTPa Cy1€0HOTO MTOCTAHOBIICHHUS.
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CyneOHbIi HOPMOKOHTPOJIb KaK CPEACTBO 3AIIUTHI MPAB YeJI0BeKa

AnnoTanus: CyneOHbIiI HOPMOKOHTPOJIb — MPOBEPKaA CyJIaMU MOJIO0KESHHM
HOPMAaTUBHBIX MPABOBBIX AKTOB Ha COOTBETCTBUE aKTaM OOJIbIICH HOPUANYECKON
CIUIBI — pPacCMaTPHUBAETCS B CTAaThe B KA4YECTBE CIEIM(PUIECKOTO CpEICTBA
3alUTHl  TPaB YEJIOBEKAa, IMOCPEICTBOM KOTOPOTO OCYIUECTBIISIETCS  Kak
BOCCTaHOBJICHHE IpaB JIMIA, HEMOCPEICTBEHHO OOpaTUBIIErocs B CyA, Tak M
3alllUTa MPaB UHBIX JHI, YTO JOCTUTAETCS 3a CUET UCKIIOUYCHUS U3 JIEUCTBYIOLIEH
CUCTEMBbl IIPABOBOTO PETYJIUPOBAHUS HEKOHCTUTYIIMOHHBIX WM HE3aKOHHBIX
HOPMATHUBHBIX ITPABOBBIX AKTOB.

KiroueBble cioBa: mpaBa uenoBeKa, cyJeOHas BIacTh, IIPaBOCYIUE,
CyZIONIPOU3BOJICTBO,  IMPABOTBOPUYECTBO, CyJeOHAs MpakTUKa, TOJIKOBaHUE,
Cy1e0HBII HOPMOKOHTPOb.

Cyne6HbIe CPeACTBA 3aIUTHI TIPAB YENOBEKA’ TPALHIHOHHO MPH3HAKOTCS
HamOosee dD(PGPEKTHUBHBIMHM, TIOCKOJBKY SBIISIIOTCS YHHBEPCAJIbHBIMHU, T.€.
IPEIOCTABISIOT 3AIIUTY OT MOCATATENIbCTB HA JIO0OBIE MTpaBa YeJI0BEKa CO CTOPOHBI
KaK dYacTHBIX JIMI, TaK MW TOCYJIapCTBEHHBIX OpPraHOB, O0OECTICUYUBAIOT
MaKCHUMaJIbHBIC TApAaHTHUU CIPABEJIMBOCTH COOTBETCTBYIOIIETO pa30HMpaTeIhCTBa
(HE3aBUCHUMOCTh M OECIPUCTPACTHOCTh OpraHa, NMPUHUMAIOIIECTO PEIICHHUE) |
MO3BOJISIOT HEMOCPEACTBEHHO BOCCTAHOBHUTH HAPYIICHHOE TPABO WIIM TTOJIYYUTH
aJIeKBaTHYIO0 KOMITEHCAITHIO.

Poccmiickoe  mporeccyanbHOE — 3aKOHOJATEIBCTBO  MPEAyCMaTpUBAET
pa3iMyYHbIC MPOIEIYPhl, B paMKaX KOTOPBIX CYIbI OCYIIECTBIISIOT 3aIIUTy TpaB
gyenoBeka. OIHOW W3 HUX SBISAETCSA CYIeOHBIH HOPMOKOHTPOJIb — TIPOBEpKa
CyllaMU TIOJIO)KEHWH HOPMATHUBHBIX IPABOBBIX aKTOB Ha COOTBETCTBHUE aKTaM

1Kopues Anekcannp Biagumuposud, agBokaT agBokaTckoro 0ropo «Eropos, IlyruHckuii, AdaHackeB 1 mapTHEPHI».
2[lox cpencTBaMy 3alIUTHI IIPAB YeIOBEKa IIOHUMAIOTCS IIPELyCMOTPEHHBIE 3aKOHOAATENECTBOM OPTaHbl M IIPOLEYPHL, B
KOTOpBIE MOXKET 00PAaTUTHCSI WIIH KOTOPBIMU MOXKET BOCIOJIB30BATHCS JIMIIO B CIIydae HapYIICHUS MIIN YTPO3bI HAPYIICHUS €To

npapy (TIpaBa yenoBeka: Yue6uuk / ITox pen. E.A. Jlykamesoii. 3-e u3n. M.: Hopma, 2015. C. 387 — 388).
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Oonpllield FOPUIUYECKOM CHiIbl. PasznmnuaroT aOCTpakTHBIM W KOHKPETHBIN
HOPMOKOHTPOJIb. AOCTPAKTHBIM KOHTPOJIb MPEAIOoIaraeT IpoBepKY HOPMATUBHOTO
MIPABOBOTO aKTa BHE CBS3HM C KAKUM-TUOO KOHKPETHBIM CIIOPOM HIIM JIETIOM JIO0 €TO
BCTYIUIEHUSI B cwily (IpeABapUTEIbHbIA KOHTPOJIb) WM IIOCJIE  3TOro
(mocneayromuii KOHTPOJIb), HO HE3aBUCUMO OT €ro npumeHeHus. KoHKpeTHbIN
KOHTPOJIb OCYILIECTBIISIETCS B CBA3U C KAKMMHU-JIHMOO KOHKPETHBIMU JI€NIaMU, ISt
peuieHuss  KOTOpPhIX  HEOOXOAMMO  MPUMEHEHHWE  HOPMATUBHOTO  aKTa,
KOHCTUTYLHOHHOCTb WJIA 3aKOHHOCTh KOTOPOTO OCIIAPUBAETCHL.

NMEHHO KOHKpPETHBIH HOPMOKOHTPOJIb BBICTYIIAET B KayeCTBE CPEIICTBA
3allUTHl TIPaB YeJIOBEKAa B Y3KOM cMbIcie. B paHHOM ciiyuae B cyj oOpariaercs
JIUI0, YbHW MpaBa ObUIM HAPYIIEHBI TOCPEACTBOM MPUMEHEHUS K HEMY MOJIOKEHUN
HOPMaTUBHOTO MPABOBOI'O aKTa, KOHCTUTYLHOHHOCTh WJIM 3aKOHHOCTb KOTOPOTO
ocrnapuBaetcs. [IpusHaHue CynoM JaHHOrO akTa (€ro OTAENbHBIX IOJOKEHUMN)
HEKOHCTUTYIIMOHHBIM WJIM HE3aKOHHBIM BIIEYET 3a COOOM HE TOJBKO yTpaTy UM
IOPUANYECKONM CWJIbI, HO W IMEPECMOTP NPABONPHUMEHHUTENBHBIX PEIICHUM,
OPUHATBIX B OTHOIICHUM 3asBUTENS, YTO M OOpa3yeT BOCCTAHOBJICHHE €T0
HapyLIEHHOIO ITpaBa.

OnHOBpEMEHHO B paMKax HOPMOKOHTPOJS CyJbl B ONPEACIICHHOW Mepe
OCYILECTBJISIIOT W  MPAaBOTBOPUECKYI0 (YHKIHUIO, JEHCTBYSI B  KadecTBe
«HETaTUBHOT0», & UHOTJIa U «IIO3UTHUBHOI'0» 3aKOHOAATEIIS.

B Poccniickon Oenepanun HOPMOKOHTPOJIb OCYIIECTBIISIIOT
Konctutynmonnsiii Cyn, a Takxke cynabl oOwmed topucaukuuu u Cyn 1o
MHTEIUIEKTYaIBHBIM MPaBaM .

B cootBerctBuM ¢ Koncturyuueit PO u @enepanbHbIM KOHCTUTYIHOHHBIM
3akOoHOM OT 21 uronst 1994 1. Ne 1-®K3 «O Koncrturyunonnom Cyne Poccuiickoit
denepamumu»’  Koucrutymmonnsii  Cyn  P®  ocymiecTBiser  aGCTpaKTHBIH
HOPMOKOHPOJIb TI0 3allpOCOM YCTaHOBJICHHOTO Kpyra CyOBEKTOB B OTHOIIECHUU
BCTYNUBIIUX B CWIYy (helepasibHBIX 3aKOHOB, HOPMATHUBHBIX akToB [Ipe3nmenta
P®, Cosera ®enepaumu, ['ocynmapcrBennonn  [ymbl, IIpaBurtenscrsa,
KOHCTUTYIIMI, YyCTaBOB, 3aKOHOB W WHBIX HOPMATHBHBIX aKTOB CYOBEKTOB
Poccuiickon @enepanuu, W3NaHHBIX II0 BompocaM BeleHusa Poccuiickoun
denepauii ¥ COBMECTHOTO  BEAECHHUS, JIOTOBOPOB  MEXKIYy  OpraHaMu
rocygapcTBeHHoM Biactu Poccuiickoit denepanuiv 1 opraHaMu BIACTH CyOBEKTOB
denepanui ¥ JIOTOBOPOB MEXJAYy OpraHamMu BiacTh cyObekToB Poccuiickoi
denepanuy, a TakKe€ B OTHOLIEHWM HE BCTYIHMBIIMX B CHIIy MEXKIYyHapOIHBIX
noroBopoB (4. 2 ct. 125 Koncruryuuu PO, ri. X, X 3akona o KoHcTurynimoHHOM
Cyne). KoHKkpeTHBI KOHCTUTYLIMOHHBIN KOHTPOJIb OCYILIECTBIISIETCS
KoucrutymumonasiMm Cynom P® mo xamobaM Ha HapylieHHE KOHCTHTYIIHMOHHBIX
mpaB W CBOOOJ TpakJaH W MO 3ampocaM CYJ0B B OTHOIICHHUH 3aKOHOB,

1Panee (byHKHI/ISI HOPMOKOHTPOJIA OCYIICCTBIISIACh U ap6I/ITpa)KHI>IMI/I CyAaMu B OTHOIICHUH HOPMATUBHBIX IIPABOBLIX aKTOB,
3aTparuBarolux mnpaBa U 3aKOHHbIC UHTEPECHI JIMI] B cti)epe HpeIIHpI/IHI/IMaTeIIBCKOﬁ ¥ WHOW 3KOHOMHYECKOU JCSTEIIBHOCTH.

2C3 PD. 1994. Ne 13. Cr. 1447.

75


http://www.consultant.ru/document/cons_doc_LAW_125971/?dst=100032

NPUMEHEHHBIX WJIM MOJJISKAIIUX TPUMEHEHUIO B KOHKpETHOM Jniene (4. 4 cr. 125
Koucturynuu PO, ri. X, Xl 3akona o Koracturymmonnom Cye).

[IpakTyeckn OOIIENPU3HAHHO, YTO B paMKaxX JaHHBIX TMPOIEIYP
Koucrutymmonnsii Cyn peaiuzyeT (QYHKIIUIO «HETaTHBHOTO 3aKOHOJATEINS,
BBIBOJII U3 IMPABOBOM CUCTEMBI (IIPU3HABAs HEKOHCTUTYLHOHHBIMH, a MOTOMY U
HEJICUCTBUTEIBHBIMI)  HOPMATHBHBIE  MPABOBBIE  aKThl, MPOTUBOpPEUAIIUE
Konctutynun P®. OyHKIUS «IO3UTUBHOTO 3aKOHOJATENSN», (POPMYITUPYIOIIETO
HOBBIE MPaBOBbIE HOPMBI, 32 KonctutynmonneiM CyaoMm mogdyac HE IMPU3HAETCS.
Tak, II.E. KongparoB yka3siBaeT, uto Konctutynmonnsiii Cy, npu3HaBas 3aKOHbI
YTPaTUBIIAMH CHUJIY, BBICTYNAET B POJM «HEraTUBHOrO 3akoHoxaaress». Ho mpwu
3TOM OH «HE CO3JAeT IMOJIOKUTENbHBIX HOpPM. [loaTOMy M (akThuueckum, u
IOPUIUYECKUM PETYJISTOPOM OOIIECTBEHHBIX OTHOIICHHM, B KOHEYHOM CUETE,
BBICTYIIAIOT HE €ro pemieHus, a KOHCTUTYLMsI 1 HOPMATUBHBIE aKThl, IIPUHATHIC
3akoHomarenem, [IpesnnenTom, HpaBI/ITeJ'IBCTBOM»l. C Takoil mo3UIMEN CIO0KHO
COTJIACHUTCH.

AH. Bepemarun B 000CHOBaHME IPaBOTBOPUYECKOTO  Xapakrepa
KOHCTHUTYIIMOHHOTO KOHTpOJii oOpamiaeT BHUMaHHWe Ha TO, YTO KOrna
Konctutynmonnsii  Cyx JuIIaeT CHIBL  ONPEIAEICHHYI0 HOPMY, TO OH
aBTOMATUYECKH 3aMEHsEeT €€ Jpyro HopMmou. I[Ipum »TOM «XapakTtep BHOBb
NOSIBUBILEHCS HOPMBI OTpa)kaeT NPHUPOAY TOH, KOTOopas Obula OTMEHEHa», W
HAOJII0OIaeTCsl CBOETO poJla «HOpPMAaTHBHas cuMMeTpusi». Hanpumep, oTmeHa
HOPMBI, 3alpellaloIel  ONMPENEICHHOE IIOBEACHUE, IOPOXKIAET  HOPMY,
J03BONSAIONIYI0 €ro, W Haobopor’. Ho M STOT MOAXOA KakeTcs HECKOIBKO
YIPOILEHHBIM.

[Ipr3HaB TO WJIM HMHOE IOJIO)KEHHUE HOPMATHUBHOIO IIPABOBOIO aKTa HE
coorBercTBytomuM Koucturyuun P®, Koucrturyuuonssii Cya He mTpocTo
OpeKpauiaer ero  JeWCTBUE, JIeTalu3ys TakuM  0o0pa3oM  IOBEJCHUE,
IPOTUBONIOJIOKHOE mpeanucanHomy uM. Yacto Koncturyumonssni Cyn naer
yKa3aHHE 3aKOHOJATENIO, KAK HAJJICKHUT yPerylupoBaTh JAHHBIC OTHOIICHHS,
yCTaHaBJIMBAaE€T B CBOEM pEIIEHWU NpaBuia, KOTOpble OyIyT IEHCTBOBATH 0
MPUHATUS KOMIIETEHTHBIM OPraHOM HOPMBI, MPU3BAHHOM 3aMEHUTH IIOJOKEHUE
IIPU3HAHHOE HEKOHCTUTYLMOHHBIM®, pACIpOCTpaHSeT JeHCTBHE IIONOMKEHHS
3aKOHA HA OTHOINIEHHMS MPSMO MM HE yPeryIHpOBaHHEIE .

1Konnpatos I1.E. ®enepansblii koHCTUTYIHOHHBIN 3aK0H «O Koncrturynmmonnom Cyne Poccurickort @enepanmm»:
KommenTtapuit. M., 1996. C. 320.

2Bepewarun A.H. CyznedHoe npaBoTBopuecTBO B Poccun. CpaBHHUTEIbHO-TIPaBOBbIE acekTsl. M., 2004. C. 105.

3Cwm., mHanpumep: [locranosnenne Koncruryunonnoro Cyaa P® ot 25 anpens 2011 r. Ne 6-I1 mo nenmy o mpoBepke
KOHCTUTYLHOHHOCTH 4acTH 1 crarbu 3.7 u wactu 2 crateu 8.28 Kogekca Poccuiickoit denepanun 06 aIMAHACTPaTUBHBIX
MIPaBOHAPYIICHHUAX B CBSI3M C )Ka000ii 00IIecTBa C OTpaHHYCHHON OTBETCTBEHHOCTHIO «CTpoiiKomiuiekt» // C3 PD. 2011. Ne
19. Cr. 2769.

4Cwm., Haripumep: [Tocranosnenue Koncturynuonnoro Cyna P® ot 17 stuBapst 2013 1. Ne 1-I1 o ey o mposepke

KOHCTUTYIIIOHHOCTH TOJIoxeHHUs yactu 5 cratbu 19.8 Koxekca Poccuiickoit @eneparuu 06 aAMUHHCTPATHBHBIX
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B psne ClIy4yacB KoHcTutynmonssii Cyn MOATBEPKIAAET
KOHCTUTYILIMOHHOCTb OCIIAPMBAEMOI0 HOPMATHBHOI'O IIOJIOKEHUS TOJBKO B
ONpECIEHHOM €ro HCTOJKOBaHUH, T.e. (akTUyecKu (OpMYyJIHPYET B CBOEM
pelieHnd HOBYIO (yTouHeHHYI0) HopMmy. Tak, B IlocraHoBienuu ot 27 maprta
2012 r. Ne 8-TT° Koncturyrmonnsii Cyyn PO npussan m. 1 cr. 23 ®enepanbHoro
3akoHa «O MexayHapoAdHbIX JoroBopax Poccuiickoit denepannmy, 10MyCKarOIUni
BPEMEHHOE NMPUMEHEHHE A0 BCTYIUIEHHS B CUIIY MEXAYHApOJHOI0 AOTroBopa (Win
4acTH MeXAyHapoaHoro aoroBopa) Poccuiickoit ®deneparuu, 3aTparuBarollero
npaBa, cBOOOABl U OOS3aHHOCTH YEJIOBEKA M IPaKJaHWHA W YCTAHABIIMBAIOUIETO
[P DTOM HMHBIE NIPABUJIA, YEM IIPEAYCMOTPEHHBIE 3aKOHOM, HE IPOTUBOpEYALUM
KoHctutynuun P®, mOCKOIBKY coaepiKalieecss B HEM IIOJIOKEHHE II0 CBOEMY
KOHCTUTYLIMOHHO-IIPABOBOMY CMBICIIYy B CHUCTEME JEHCTBYIOLIErO HOPMAaTUBHOTO
IIPABOBOI'0 PEryJIMPOBaHUSA HE IMPEIIOJAracT BO3MOKXHOCTU IIPUMEHEHHUS TaKOIO
MEXAYHAapOJHOIO JOroBopa (WM 4YacTd MEXIYHapOIHOIO JOroBopa) B
Poccuiickoit ®enepanuu  6e3 ero oduinmaibHOoro omyonukoBanus (m. 1
pesomotuBHOM 4acth). [lpu stom Koucturyuunonssldi Cya HOAYEpPKHYJ, YTO
BBISIBJICHHBIM KM KOHCTUTYLIMOHHO-TIPABOBOM CMBICHI JTAHHOTO IOJIOXKEHUS,
ABIIIETCS 0011e00s3aTeIbHBIM, YTO HCKIIIOYAET JIF000e MHOE €ro HCTOJIIKOBAHUE B
IIPaBONPUMEHHUTEIBHON IIPAKTUKE (m. 2 PE30IFOTUBHOM gacTu)’.
Konctutynuonnsii Cyn P® npegnucan ¢enepaibHOMy 3aKOHOJATENIO B
TPEXMECSIYHBI CPOK YCTAaHOBUTH MOPSIOK O(PUIMAIBHOTO OIyOJIMKOBaHUS
BPEMEHHO NPHUMEHIEMBIX MEXAYHApPOIHBIX 10roBopoB Poccuiickoit denepanuu,
KOTOpBIE 3aTparuBaroTCs IpaBa, CBOOOIbI U O0A3aHHOCTH Y€JIOBEKa U I'paXK/1aHWHA
Y IIPY 3TOM YCTaHABJIMBAIOT MHBIC IPABWIA, YEM NPEIyCMOTPEHHBIE 3aKOHOM. B
TEYeHHEe TOTro XKe cpoka, ykazan Koncrurymumonusii Cyn, JOMKHO OBITH
3aBepUICHO O(UIMAIBbHOE OMYOJIMKOBAaHHE TaKUX MEXKIYHAPOJIHBIX JIOrOBOPOB
Poccuiickoii deneparuu, a Mo ero UCTEYECHUU JTIOObIE MEXTYHAPOIHBIE IOTOBOPHI
HE MOTYT NPUMEHATHCS JAajiee, €CIM OHU HE OMyONMKOBAaHBI O(UIMATBHO IS
BCEOOIIEro cBeieHUs (11. 3 pe30JI0TUBHOM YacTH).

Koncrutynmonssiii Cyn PO B 1enomM MCXOOUT M3 TOTO, YTO €CIM HOpMa
pu3HaHa UM He nportuBopedamied KoHctutyuuun PO Tonbko B onpeneaceHHOM
(BBISIBJIEHHOM B €r0 PEIIEHWH), KOHCTUTYIHMOHHO-TIPABOBOM CMBICJIE, TO OHa
COXpAHSIET IOPUAMYECKYIO CUIy M JEUCTBYET MMEHHO B NPEAENaxX IAHHOU ee

MpaBOHAPYLICHHUSIX B CBS3H C )Ka000ii 00IIecTBa ¢ OrpaHHYICHHON OTBETCTBEHHOCTHIO «MacissHCKHi XJ1eO0NPHEMHBIN TyHKT //
C3 Pd. 2013. Ne 4. Cr. 304

1Cwm., nanpumep: [loctranosnenne Koncrurymonnoro Cyna P® ot 15 nexabpst 2011 r. Ne 28-I1 mo nemy o mposepke
KOHCTUTYLIMOHHOCTH 4acTH 4eTBepToi ctaThu 261 Tpynosoro koaekca Poccuiickoit deneparun B CBsI3H ¢ xano0oi
rpaxnaanHa A.E. OcraeBa // C3 P®. 2011. Ne 52. Cr. 7639.

2[TocranoBnenue Koncturynnonsoro Cyaa P® or 27 mapta 2012 r. N 8-I1 mo neny o mpoBepke KOHCTUTYILIHOHHOCTH ITyHKTa 1
ctatey 23 depepanpHOTO 3aKk0Ha «O MEXIYHAPOIHBIX A0oroBopax Poccuiickoit denepannm» B CB3HU C xajlo00i rpakjaHnHA
.. Ymakosa // C3 P®. 2012. Ne 15. Cr. 1810.

3Taxast oroBopKa COREPKUTCS IIPAKTHUECKU BO BcexX nocraHosiaeHust Koncrutynnonnoro Cyza, HOATBEPKAAIONIIX

KOHCTUTYIHHUOHHOCTB TOI'O UJIK MHOI'O ITOJIOKEHUS 3aKOHA TOJILKO B OIIPEACIICHHOM €TI0 NCTOJIKOBAHUH.
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KOHCTUTYLIMOHHO-IIPABOBOM MHTEpIpeTaluu. Takas HOpMa MOXKET JEHCTBOBATh U
IPUMEHATBCA TOJNBKO B HOPMAaTMBHOM €IUHCTBE C IOATBEPAUBLIMM €€
KOHCTHTYIHOHHOCTH pemenreM Koncrurynuonnoro Cyna'.

IIpu paccmorpenun ananoruynbix nen Konctutynuonnsii Cyn PO
CCBUIAETCSA Ha MPABOBbIE MO3ULKH, C(HOPMYJIMPOBAHHBIE B €r0 paHEe MPHUHSATHIX
pelleHnsX, Kak Ha JeHCTBYIOIME NpaBoBble HOPMBI-. Ilpumuem cr. 47.1
denepalbHOr0  KOHCTUTYIIMOHHOTO 3akoHa o Koscrurynnmonnom Cyne PO
npeaycmarpuBaer, 4ro KoHcturynnoHssli Cys MOXKET paccMaTpuBaTh U
paspeluats jaena 0e3 NpoBEeACHUS CIyLIaHus, €CIU MPUAET K BBIBOAY, UTO BOIIPOC O
KOHCTUTYLIUOHHOCTH HOPMATHBHOI'O IIPaBOBOTO aKTa MOKET ObITh pa3pelleH Ha
OCHOBAHMM COJEPKAIIUXCS B PaHEE INPHUHATBIX UM IIOCTAHOBIICHUAX IIPABOBBIX
HO3UIMI U MPOBEJICHUE CIYIIAHUS HE SIBISIETCS HEOOXOIMMBIM JUIsl 0OecrieueHus
npasB 3asBUTENS (4. 1).

[loka3arenbHO, YTO IOPUAMYECKAs CHJA IIPABOBBIX HOPM, CO3/1aBaE€MbIX
Konctutynmonneim Cynom P® B nponecce HOpPMOKOHTPOJISL, OKa3bIBAETCS BBILIIE,
YeM IOpUAMYECKAs CWIa AakKTOB, KOTOpBIE SBISUINCH IPEAMETOM IPOBEPKH.
«¥Opunuueckas cuiia uToroBbix pemennii Koucrurynunonsoro Cyna, — oTMevaeT
B. JI. 30pbKHH, — MPEBBIIACT OPUAUYECKYIO CHIy JI000ro 3akoHa, a
COOTBETCTBEHHO, PaBHA IOpUINYECKON cuiie caMoi KoHCTUTynnH, KOTOPYHO yxkKe
HEJb351 IPUMEHATh B OTPBIBE OT UTOroBbIX pemieHnid Koncrtutynmonnoro Cyna,
OTHOCSAILIUXCS K COOTBETCTBYIOIIMM HOpPMaM, W TeM Oojiee BOIPEKU HTUM
pemeHusM... Takum o00pa3zom, 11000€ TOJKOBAaHUE BBICIIETO 3aKOHA CTPAHBI,
kotopoe naercs KoHcTuTynroHHbIM CyZnoM B €ro IpaBOBBIX MO3ULUAX, UMEET
KOHCTHTYIIHOHHYIO CHITY»".

HopMOKOHTpOJIb B BHJE€ IPOBEPKM HOPMATUBHBIX IPABOBBIX AKTOB HAa
COOTBETCTBHE 3aKOHAM M aKTaM, HMEIOIIMM OOJbIIYI0 OPUINYECKYIO CHITY,
OCYLIECTBJISIEMBII B cyJax oOmien opucaukiuui 1 B CyJie 0 UHTEJUIEKTyaIbHbIM
IpaBaM, B MPOIIECCYaIbHOM OTHOILICHHH HE pa3rpaHUYNBacTCs Ha aOCTPaKTHBIN U
KOHKpeTHbI. COINIacCHO NEWCTBYIOIIEMY HPOLECCYAIbHOMY 3aKOHOJATEIbCTBY
NOPSAJIOK PAaCCMOTPEHHMS Aesl 00 ocrapuBaHUM HOPMATHUBHBIX MPABOBBIX aKTOB HE
3aBUCHUT OT CyObeKTa oOpalleHus B CyJl U OT TOTrO, CBSI3aHO JIK 3TO OOpallleHue ¢
HaJIMYKUEM JIMOO OTCYTCTBHEM KAaKOTO-IHOO IOPUAMYECKOro Jesia, B KOTOPOM ObLI
OpUMEHEH (TIOJUIEKUT NPUMEHEHHUIO) OCIapUBacMblii HOPMATUBHBIM IPaBOBON
aKT. 3asgBIICHUE INPOKYpOpa WIM MHOTO YIOJHOMOYEHHOI'O JIOJDKHOCTHOTO JIMIA

10mnpenenenne Koncturyrmontoro cyzaa PO ot 11 nosopst 2008 r. Ne 556-O-P o pazwsicHenun [ToctanoBieHus
Koncruryunonuoro Cyzaa PO ot 5 despains 2007 r. Ne 2-I1 o ety o npoBepke KOHCTUTYLIMOHHOCTH MOJIOXKEHH crareit 16, 20,
112, 336, 376, 377, 380, 381, 382, 383, 387, 388 u 389 I'TIK P® (11. 4 motuBupoBouHoi yactu) // C3 PP 2008. Ne 48. Ct. 5722.
2Cwm., manpumep: [locranosnenne Koncruryunonnoro Cyna P® ot 23 nekadpst 1997 r. Ne 21-I1 o meny o mpoBepke
KOHCTUTYLIMOHHOCTH ITyHKTa 2 cTaThu 855 ['paxknanckoro konekca Poccuiickoit @enepanmu u 9acTu mecToi ctate 15 3akona
Poccuiickoit @eneparyn «O6 0cHOBaX HAJIOTOBOW crcTeMbl B Poccuiickoit @enepannn» B cBs3u ¢ 3anpocoM [Ipesuamyma
Bepxosnoro Cyna Poccutiickoit @eneparym // C3 PD. 1997. Ne 52. Cr. 5930.

33opekuH B. 1. [Ipenenentuslii xapaktep pemenuii Koncrurynuonnoro Cyna P® // Kypuan poccuiickoro mpasa. 2004. Ne 12.

C. 5-6.
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(a0cTpakTHBI KOHTPOJIb) M 3asiBJICHHE 3aMHTEPECOBAHHOIO Tpa)XJAaHUHA WM
OpraHu3allii, B OTHOILIEHWU KOTOPBIX OCHApUBAEMBbI akT ObUI NPUMEHEH B
KOHKPETHOM Jielie (KOHKPETHBII KOHTPOJIb), PACCMAaTPUBAIOTCS MO OAHUM U TEM
e MPOIECCyalbHbIM ITPaBUJIaM, B OJTHOM U TOM K€ MPOLECCyaIbHOM MOpsAKe (TII.
24 T'TIK PO, 1. 23 AIIK PO, 1. 21 KAC PO).

VYCTaHOBUB, YTO OCIMAPUBAEMBIH HOPMATHUBHBIA MPaBOBOM aKT (WU €ro
OTZICTIFHBIC TIOJIOKEHUS) MPOTHBOPEUUT (PeneparbHOMy 3aKOHY JMOO Apyromy
HOPMAaTHUBHOMY MPABOBOMY aKTy, UMEIOIIMM OOJBIIYI0 IOPUIUICCKYIO CHITY, CYIT
MPU3HAET TAKOW aKT HEICUCTBYIOIIMM TOJHOCTHIO WJIM B YacTH, YTO BJICYET 3a
co00i yTpary UM HOPUAUYECKONW CUJIbl (PaBHO KakK U JIPYTMMU HOPMATHUBHBIMU
aKTaMH, OCHOBAaHHBIMHU Ha €T0 MOJIOKEHUSIX WJIM BOCIIPOU3BOIAIIUMHU UX). [[aHHbBIE
HOPMATHUBHBIE MPABOBbIE aKThl HE MOJJIEKAT MPUMEHEHUIO, W JIOJDKHBI OBITh
NPUBEACHBl OPraHOM WM JIUIIOM, IPUHSIBLUIUMU UX, B COOTBETCTBHE C 3aKOHOM
WIN UHBIM HOPMATUBHBIM IIPABOBBIM aKTOM, UMEIOUTUMHU OOJIBIIYIO IOPUIUYECKYIO
cuny (4. 2, 3 ct. 253 TTIK P®, 4. 5 ct. 195 AIIK P®, u. 1, 2 ct. 216 KAC POD).
BerynuBiiee B 3aKOHHYIO CHIIy pelieHHe cyaa mnyOnukyercss B bromerene
HOPMATHUBHBIX aKTOB (eJepalbHbIX OPraHOB MCIOJHUTEIBHOW BIACTH WIH B
Ipyrux odUIMaIbHbIE U3JIAaHUAX, B KOTOPHIX ObUT OMyOJMKOBAH OCIAPHUBAEMBIN
akT (4. 3 cT. 253 I'TIK P®, ct. 196 AIIK PO, 11. 2 4. 4 ct. 215 KAC P®). [Ipnuem
penieHue cyja o Npyu3HAaHWU HOPMATUBHOTO MPABOBOr0 aKTa HEJEUCTBYIOIIUM HE
MOKET OBITh TIPEOJI0JICHO MOBTOPHBIM MPUHITHEM TaKoro ke akta (4. 4 ct. 253
[TIK P®, 4. 3 cT. 216 KAC PD).

B nganHOM ciyyae MMeeT MECTO HCKIIOYHUTENIbHO «HETaTUBHOEY» CyaeOHOe
npaBoTBopUecTBO. Cynbl oOmel ropucaukiuud U CyJ M0 WHTEUIEKTyalbHbIM
paBaM HE CO3/Ial0T HOBbIE HOPMBI M HE OCYILIECTBISIOT WX PACIIMPUTEITHLHOE UITU
OTpaHUYMUTENIbHOE  TOJKOBAaHWE, OHU  JIUIIb NPUHUMAIOT  pPEIIEHUE O
HECOOTBETCTBMM HOPMATUBHOTO MPABOBOTO aKTa (OTAEJIbHBIX €ro MOJOKEHUMN)
3aKOHY WJIM HOPMATHBHOMY aKTy OOJBIICH FOPUIUYECKON CHUIIBI U TEM CaMbIM
JIMIIAIOT €T0 I0pUInYecKoit criibl. Takoe cynedHoe perieHne B JajibHeeM Oy aer
ABJISITECS OCHOBAHHMEM ISl OTKa3a B NMPUMEHEHWHU HE3aKOHHOTO HOPMATHBHOIO
MPaBOBOI0 aKTa CyJaMU U UHBIMH FOCYyAapCTBEHHBIMH OpPraHaAMHU.

A.T". Aramnos nojaraet, 4YTo «CyJeOHbIE PEeIIeHUs 10 JieJaM 00 aOCTpaKTHOM
HOPMOKOHTPOJIE HU IMPU KAKUX YCIOBHUSX HENIb3S CUWTAaTh HOPMATHUBHBIMU
MIPaBOBBIMHU aKTamH. [Ipuznanue cy1amu HOPMAaTHUBHBIX aKTOB
HEKOHCTUTYIIMOHHBIMU (HE3aKOHHBIMH), a CJIEJIOBATEIIbHO, HEICHCTBUTEIbLHBIMU
(HeACHCTBYIOIIMMH), HMMEHYEeMO€ B IOPUJIUYECKON HayKe «HEraTUBHBIM»
MPaBOTBOPYECTBOM, K CO3JaHUIO HOPM MpaBa HE UMEET HUKAKOTO OTHOIICHUS. DTO
Cyry00 MNpaBONPUMEHHUTEIbHASL IE€ATEIbHOCTh, CYTh KOTOPOW CBOJMUTCS K TOMY,
YTO CyJ KaK OpraH, yIoJHOMOYEHHBIN pa3peliarh NpaBoBbIe CIIOPbl, 000CHOBAHHO
BBIPAJKAET CBOIO ABTOPUTETHYIO TMO3MIMIO MO BOMPOCY O KOHCTUTYIIMOHHOCTH
(3aKOHHOCTHM) T€X WM HHBIX aKTOB (MX OTAENIbHBIX IMOJOKEHUIN), KOTOPBIN
CTAaBHTCS CTOPOHAMH JIFOOOTO Jena o0 aOCTpaKTHOM HOPMOKOHTpOJE. ITa
MO3UIIMA HAXOAUT (POpMaIbHOE OTPAXKEHUE B CYJCOHOM pEIICHUH, & OHO B CBOIO
odepellb SIBISETCS HOPUAUYECKUM (DAKTOM, HA OCHOBAHMHM KOTOPOTO MOJICKUT
NPUMEHEHUIO O0O0Ilee MpPaBUIO: HOPMATUBHBIA aKT-JIOKYMEHT, W3JIaHHBIA C

79



MOPOKOM cojiepkaHus, OPMBbI, CyObEKTa WJIM MPOIETYpPhl, H3HAYAIbHO HE MOXKET
CUHMTATHCS HCTOYHHUKOM npaBa»l.

[IpencraBnseTcs, 4TO aBTOP HE YUYHUTHIBAET TOr0, YTO MMEHHO CYJ CBOMM
pElICHUEM YCTaHABIMBAECT HAJIMYKME Y TOTO WJIM MHOTO HOPMATUBHOTO IPaBOBOIO
aKTa «IMOPOKOB cojepKaHus, GOpMbI, CYOBEKTa WIIH TIPOILECTYyPh» U MPHU3HAET €T0
B CBSI3U C JTUM HEACHCTBYIOIIMM, YTPAaTUBIIUM HOPUAUYECKYIO CUIY, B YEM,
COOCTBEHHO, U 3aKJIIOYAaeTCsl CyJIeOHOE «HEraTUBHOE IPaBOTBOPUECTBO». A
«M3HAYAIBHO» OCIIAPUBABIIMKCS HOPMATHUBHBIM MPABOBOW AKT KaK pa3 CUUTAIICH
HMCTOYHUKOM IpaBa U peajbHO JCHCTBOBAI B TaKOM KadyecTBE (B CBSI3M C TaKuUM
JeWCTBUEM B OOJIBIIMHCTBE CIIy4aeB M TMOJHUMAETCS BOIMPOC O HE3aKOHHOCTH
akta). I cyOBeKThI, MpaBa U 00s3aHHOCTH KOTOPHIX OMPEACISUINCH JaHHBIM aKTOM
(B TOM YHcClIe | TPaBONPUMEHUTEIbHBIE OpPTraHbl), B CHIy MPE3YMIIIUU
KOHCTUTYLIMOHHOCTH 3aKOHA M 3aKOHHOCTH IOJI3aKOHHOT'O aKTa CaMOCTOSITEJIBHO
HE MOTJIM OTKa3aThCsl OT MCIIOJHEHMS €ro MpeArucaHuid B CBSI3M C HAJUYHUEM Yy
akTa (110 UX MHEHHUIO) TEX WL UHBIX «IIOPOKOBY.

bonee Toro KAC P® comaep>KUT HEKOTOPHIC IOJOKEHHUS, IO3BOJISIOIINE
NPEANOJIOKUTh, YTO B MPOILECCE HOPMOKOHTPOJISL CyJbl B HEKOTOPOH Mepe OyayT
BBITIOJTHATH U (DYHKITUIO «IIO3UTHBHOTO 3aKOHOIATENISN», & HMEHHO BBICKA3bIBATHCS
OTHOCUTEJIBHO  HAJJIEXKAIIEro  TOJKOBAaHUS  OCHAPUBAEMBIX  aKTOB U
HEOOXOJMMOCTU MPUHATHUS HOPMATHBHBIX TPABOBBIX aKTOB, MPU3BaHHBIX
3aMEHUTH aKThl, yTpauuBaromue cuiy. Tak, corsmacHo 4. 3 ct. 215 KAC P® ecnu
IpU PacCCMOTPEHUU ATMUHHUCTPATUBHOIO Jiejla 00 ocmapyuBaHUM HOPMATUBHOTO
MPABOBOT'0 aKTa CyJ YCTAHOBUT, YTO NMPUMEHEHHE Ha MPAKTUKE OCHApPUBAEMOIO
HOPMATUBHOTO MPABOBOI'0 aKTa WJIM €r0 OTACIbHBIX MOJI0XEHUM HE COOTBETCTBYET
MCTOJIKOBAHUIO JTAHHOTO HOPMATHBHOI'O MPAaBOBOTO aKTa WM €ro OTHAEJIbHBIX
MOJIO)KEHUM, BBISIBICHHOMY CYJIOM C YYE€TOM Me€CTa JaHHOIO aKTa B CHCTEME
HOPMAaTHBHBIX IPABOBBIX aKTOB, CYJl YKa3blBaeT Ha 3TO B MOTHBHUPOBOYHOM H
PE30JIIOTUBHON YacTSAX PEIISHUS 10 aJIMHHUCTPATUBHOMY JeiIy 00 OcClapHBaHUH
HOPMATHBHOTO MPABOBOIO akTa. A B cllydyae, €ClIM B CBA3U C IPU3HAHHUEM CYJIOM
HOPMATUBHOTO IMPABOBOT0 AaKTa HE JEUCTBYIOIIMM MOJHOCTHIO WJIM B 4YacTH
BBISIBJICHA HEJOCTATOYHAs IPABOBasi ypPEryJIUPOBAHHOCTh aJAMUHUCTPATUBHBIX U
WHBIX MyOJWYHBIX MPABOOTHOIICHUH, KOTOpas MOXKET TMOBJIeYh 3a COOOMU
HapylIeHUe MpaB, cBOOOJ M 3aKOHHBIX MHTEPECOB HEOIPEEICHHOI0 Kpyra JIuIl,
Cyll BIpaBe BO3JIOKUTh HA OpraH TOCYJAapCTBEHHOM BJIACTH, OpPraH MECTHOTO
caMOyNpaBJI€HUs, HWHOW OpraH, yIOJHOMOYEHHYIO OpraHu3aluio  Wiu
JIOJHKHOCTHOE JIMIO, MPHUHSIBIINE OCHApHWBAEMblii HOPMATUBHBIA MPAaBOBOM aKT,
00513aHHOCTh TMPHUHATH HOBBIM HOPMATHUBHBIM TMPABOBOM aKT, 3aMEHSIOLIUN
HOPMATUBHBIM MPABOBOW aKT, MPU3HAHHBIA HE JACHCTBYIOIUM MOJHOCTHIO WA B
gacTu (4. 4 cT. 216 KAC PD).

Takum 00pa3oMm, OCYIIECTBIISII HOPMOKOHTPOJIb, CYJIbl HE TOJBKO

1AranoB A.I'. CyneOuble pemeHus no nenam 00 abCTpaKTHOM HOPMOKOHTPOJIE KaK aKThl «HETaTUBHOT'0» NIPABOTBOPYECTRA:

JICKYCCHOHHBIE BOIPOCH! TEOPUH U MpakThKy // Poccurickuit ropuamdaeckui sxyprait. 2011. Ne 2. C. 64-65.
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00ecreynBalOT BOCCTAHOBJIEHHWE HApPYIIEHHOTO IpaBa 3asBUTENsS, HO U
CIOCOOCTBYIOT COBEPILIEHCTBOBAHHUIO IPABOBOIO PETYIMPOBAHUS IOCPEICTBOM
WCKIIFOYEHUS U3 CUCTEMBbI JICHCTBYIOIIMX UCTOYHUKOB ITPaBa HEKOHCTUTYIIMOHHBIX
M HE3aKOHHBIX HOPMATHUBHBIX T[PABOBBIX AaKTOB, a TAaKXE€ HaJJIEKALIEro
TOJIKOBaHUS  MPOTHBOPEUYUBBIX  WJIM  HEKOPPEKTHO  CcPOpMyIMpPOBAHHBIX
HOPMATHUBHBIX MPEANUCAHUM, YTO CO3JACT HEOOXOAMMBIE YCIOBUS A
¢ PexTUBHON peain3aluy MPaB YEJIOBEKA B LIEJIOM.
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1
JI3oToB U.A.
KBanuduunpoBanHas opuanyeckasi IoMoub B 3alllUTe NMPaB
YyeJi0BeKa
AHHOTAIMS: II€JIb CTaTbU — HU3YUYEHUE COJCP)KAHHUS U MPAKTHKU peaTU3alUU

KBATU(UIIMPOBAHHON HOPUAMYECKOM TIOMOINM JUIs 3alldTe IIpaB 4eJIOBEKa.
Hcnonp3oBanuck (GopMaibHO-IOPUIUICCKUM, TCUXOJIOTUYECKUH M JIOTUYECKUM
METOAbI, MNPOAHAIM3UPOBAHBI  COOTBETCTBYIOIIME  MPABOBBIE  OTHOIICHHSI.
OrnpeniesieHHYI0 Hay4yHas I1IEHHOCTh M IPAKTHYECKYI0 3HAYUMOCTh COCTaBJISIOT
00J1a1afoIe HOBU3HOW aBTOPCKHE OOOOIIECHHMS, BBIBOJBI M NMPUHIIMIIBLI, B CTaThe
BBIJICJISIIOTCS. M ONHMCHIBAIOTCS OCOOCHHOCTH OKa3aHWs KBalU(PHUITMpOBAHHON
FOPUANYECKON TOMOIIY MPH 3aIUATE MPAB YEIOBEKA.

KuitoueBble cj10Ba: MpaBOBbIE OTHOIICHUS, IMpaBa, KBAIU(PUIUPOBAHHAS
IOpUINYECKast TOMOIIlb, 3aIMTa TIPAB YeI0OBEKa, aJBOKAT, 0COOCHHOCTH.

CoBpemennas Koncturynus Poccuiickorn  ®Penepanuu  BbIpa)kaeT U
3aKpEIUIICT  OCHOBOIIOJIATaloOlUe€  MNPUOPUTETHl  KOHCTUTYLHMOHHO-IIPABOBOIO
pa3Butus odbmectna. Tak, u3 Tekcra Koncturyuuu cnenyer, 4yto popmupyromieecs
B Poccum 1npaBoBOo€ TroCynapCTBO XapaKTEPU3YeTCs BEPXOBEHCTBOM IIpaBa,
rOCy/lapCTBEHHOM TrapaHTHE€ld paBeHCTBOM MpaB MU CBOOOJ YeJOBEKa U

1/130toB Yepmen AnekcaHIpOBHY, IOPUCT, TeHEPaATIbHBIN qupekTop Komnanuu «Haiinem Ansokaray, €wieH Acconuanuu

topuctoB Poccun, craxxep MucturyTa rocynapcrsa u npasa PAH.

81



rpaXk/laHnHa, OXPaHOW MX 3aKOHHBIX MHTEpecOB U morpedHocTel. Ilpu aTOM B CT.
2 Koncturynuu P® roBoputcsi, 4TO «4eIOBEK, €r0 IpaBa U CBOOOJBI SIBISIOTCS
BBICILICH LEHHOCTBIO» JUIsl TOCYJIapCTBa, a «IpPU3HAHUE, COONIIO/ICHHWE U 3allluTa
paB ¥ CBOOOJ 4elloBeKa M TpakJlaHWHA — O0S3aHHOCTh rocynapcTtBa». B stom
pakypce BOIIPOC O «KBaJU(PUIUPOBAHHOM IOPUINYECKOW MOMOIIM» CIEIYET
paccmMaTpuBaTh ~MMEHHO C  Y4YeTOM 3TUX  (yHIAMEHTAJIbHBIX  OCHOB
KOHCTUTYIIMOHHOT'O CTPOSI U KOHCTUTYLIMOHHO-IIPABOBBIX TAPAHTUMN TOCYAapCTBA.

[TpoGnema rapaHTUPOBaHUS u obecrieyeHust rocyJ1apcTBOM
KBUTU(QUIIUPOBAHHON IOPUIUYECKON MOMOIIbIO HACEIEHUIO SIBISETCS OJHOW U3
BOXHEHIINX  KOHCTHUTYLUHMOHHO-TIPABOBBIX M MEXKOTPACIEBBIX  MPOOJIEM.
KBanmuduuupoBanHas ropuauyeckas TOMOLIb — 3TO, MPEXKIE BCEro,
KOHCTUTYLIMOHHO-IIPABOBOM HMHCTUTYT, 3aKperieHue koroporo B KoHcturynun
P® npusBaHo obecneunTh: pa3BUTHE MPABOBOTO U COLMAIBHOIO roCyJapcTBa B
Poccun, cucremy 3amuTel mpaB M cBoOox B cdepe CyIONpOU3BOJCTBA;
IPUHIUIHAIBHOE €IMHCTBO HOPMATUBHOTO COAEPKAHUS FOPUINYECKON TOMOIIH B
rocy/1apcTBE U MUHUMAJbHBI ypOBEHb €€ rapaHTHll, HE3aBUCUMO OT CyObEKTa
IOPUIMYECKOM TNOAJIEPKKM W NPEIMETHOM  CHeUuaiu3allMd  KOHKPETHBIX
(oTpacyeBbIX) OTHOIIECHUM, C KOTOPHIMHU CBSI3aHO €€ OKa3aHue .

HemnocpencTBeHHO 0 KOHCTUTYLIMOHHOM IIPABE U IT'OCYIapCTBEHHOM rapaHTUU
KBUIM(PUIIMPOBAHHON IOPUIMYECKOM IOMOIIM TOBOpHUTCS B 4actd | cT. 48
Koncturymuu: «Kaxnomy rapaHTupyercs [IpaBo Ha [IOJIyYCHUE
KBUTU(QUIIMPOBAHHON IOpUAMYECKOW mnomoinu. B ciyuasx, npeaycMOTpeHHBIX
3aKOHOM, IOpUAMYEcCKass TMOMOUIb OKa3blBaeTcs OecratHO». B paHHOMU
KOHCTUTYLIMIOHHOM HOpPME: BO-TIEPBBIX, KOHKPETU3ZHPYIOTCS oOuue
KOHCTUTYIIMOHHO-IIPABOBBIE OCHOBBI IIPaBOBOIO0 M COLMAJIBHOIO TI'OCYJapCTBa,
(opMupyroLIME COUAIBHO-TIPABOBBIE YCIOBUS PABEHCTBA BCEX MEPE] 3aKOHOM U
cyaom (4. 1. cr. 19 Koncturynuu P®); Bo-BTOpBIX, onpenensercs cyoObeKTUBHOE
IpaBO KaXJIOr0 Ha MOJyYEHHUs KBATU(PUIMPOBAHHOW IOPUIMYECKON MOMOIIH, B
TOM 4YHCI€ B MPEAyCMOTPEHHBIX 3aKOHOM clydasx —  OecriaTHOU
KBAJM(UIIMPOBAHHON  IOpPUIMYECKOW  TOMOIIM;  B-TPETbHUX, 3aKperusiercs
rocyJapCTBEHHasi TapaHTUs IOJIYYEHHUS KaKIbIM TaKOW IIOMOIUM CO CTOPOHBI
rocy1apCcTBa.

B «y3kom» cMbICIE KOHCTUTYLIMOHHO-TIPABOBAas NPUPOJA HOPUANYECKON
NOMOIIM CBsi3aHa IJIABHBIM 00pa3oM C 3alIMTOM IpaB M CBOOOJ 4eOBEKa U
rpakJaHuHa B cdepe CyIOoNpOM3BOJICTBA, MOCKOJIbKY OHA OTHOCUTCA K OJIOKY
rapaHTuii cyZeOHOM 3alllUThl KOHCTUTYLIMOHHBIX MpaB M CBOOOJ 4YeJIOBEKa W
Fp&)KI[aHI/IHaZ. Tak, cornacHo 4.1 ct. 46 Koncruryuu: «Kaxgomy rapantupyercs
cyneGHast 3aluTa ero mpas i cBOGOI» .

1Cwm., nanpumep, Bunorpanosa I1.A. KBanupunupoBanHas ropuandecKkasi IOMOIIs KaK TApaHTHs 3alIUTH TOCYIapPCTBOM IIPaB
yenoBeka // AnBokaTtckas mpaktuka. — M.: Opuct, 2014, Ne 3.

2Ha Taxoe «crnenuanu3upoBaHHOE)» MOHIMAaHNE 3TOH KOHCTHTYIIHOHHO-TIPAaBOBOH rapaHTHU OPHEHTUPYET U ONpeAeIeHHe
Koncrurymmonnoro Cyna P® ot 5 despans 2009 r. Ne 289-O-I1, chopmynuposanHoe 110 xanode DenepanbHON manaTel

anBokaToB PO Ha HapymeHHe KOHCTUTYIIMOHHBIX IIpaB U cBo6ox cT. 131 YronosHoro npoueccyansHoro koaekca PO. Taxk,
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Ha Ham B3 ropuauyeckas MOMOLIb 110 CBOEMY COJEPKAHMIO LIMPE, YEM
rapaHTHUPOBAaHHAs IPAaBOBas IMOMOIIb B 3alIUTE MpaB U CBOOOJ 4YeOBEKa U
rpaxkJaHuHa B cdepe cynornpousBojacTBa. Hampumep, B cOOTBETCTBUU €O CT. 7
Konctutynmuu P®, rocymapctBo rapaHTupyeT pasziudHbie (OpPMBI, BUIBI U
CHOCO0bI COLMATbHO-IIPABOBOM MOMOIIY U 3aLIUTHI YEJIOBEKA U IPAKIaHUHA.

Konctutymus P® 3akpemisier mpaBo Kaxaoro cyObeKTa Ha IMOIy4YEHUE
KBUTU(QUIIMPOBAHHON OPUANYECKON IMOMOILM, YTO SIBJISETCS TOCYIapCTBEHHOM
rapaHTue 1Mo OOECHEYEHHI0 HWHCTUTYLHOHAJIbHO-IIPABOBBIX  YCIOBHM U
BO3MOXHOCTEH JUIsl 1000r0 cyObheKTa (HE3aBUCUMO OT I'Pa)KJaHCTBA, TEPPUTOPUU
HaXOXIEHUs, TMojla, packl M T.I.), Haxojsuerocs Ha Ttepputopun PO,
BOCIIOJIb30BaThCs HOpUANYecKor momonisio (1. cr. 19, 48 Koncturyuus POD).
[Tonyyarenem IOpUAMYECKON MOMOIIM SBISAIOTCA JII0OOE JHIO, YYacTBYIOLIEE B
IPAaBOOTHOLIEHUSAX, BO3HUKAIOIIMX [0 MOBOLY OOecleyeHus JaHHOIO
KOHCTHTYIIHOHHOTO IIpaBa’.

Jlpyroif CTOpPOHON H3THX COIMAIBHBIX OTHOIICHHUH SIBISETCS CYOBEKT,
OKa3bIBAIOLINI MOMOILb, UMEIOLINI crieupuuecKue 3HaHUsI, CPEACTBA, PECYPCHI,
JINYHOCTHBIC KAYECTBA U T.II., HEOOXOIMMbIE ISl OCYIIECTBICHHS STOM TOMOIIH .

«}OpuanuecKkyro NoMONIb» MOXKHO ONPENEIUTh KaK CO3HATEIbHO-BOJIIEBOE U
COLIMAJIbHO-aKTUBHOE OTHOLIEHUE MEXJIy MNPOPECCUOHAIBHBIM IOPUCTOM U
aZpecaToM IOMOIIM, BBIPAKEHHOE B LEJICHANPABICHHOM U OJarornpusTHOM
npeoOpa3oBaHun (pemieHnn) MpoOJEeMHON IKU3HEHHOW CcuTyaruu B cdepe
IIPAaBOBOr'0 PETYJIMPOBAHMSA, a TAKKE 3aALIUTE NOTEHUMAJIBbHO HAPYIIAEMBIX HWJIU
pealbHO HApPYIIEHHBIX TIpaB, CBOOOA M JPYrUX 3aKOHHBIX HWHTEPECOB U
nOTpeOHOCTEM.

[TpenMer KBadM(PUIMPOBAHHOW IOPUAMYECKOM IMOMOIIM — 3TO IpaBOBas
NEeSITEIbHOCTh CYOBEKTOB (aapecara MOMOILIM U JIMIA, OCYIIECTBISIOLIETO €e),
HampaBjieHHass Ha J((EeKTUBHOE M KAuyeCTBEHHOE pas3pellieHue (pelieHue,

COTJIacHO 3TOMy ompenenenuto cT. 48 Koncrurynun PO rapantupyer kaxkaoMy IpaBo Ha MOTyYeHUE KBATU(GUIMPOBAHHOM
IOPUANYECKOI MOMOIIY, KOTOpast B CIy4Yasx, IPeyCMOTPEHHBIX 3aKOHOM, OKa3bIBaeTcs OecrumaTHo (4. 1 cr. 48 Konctutynnun
P®), a kaxioMy 3a7epiKaHHOMY, 3aKJIIOUEHHOMY I10J] CTPaXKy, OOBHHSIEMOMY B COBEpIICHUH NPECTYILUICHUS] — MPaBO
HOJIB30BAThCS TOMOIIBIO a1BOKATA (3aIUTHUKA) C MOMEHTA COOTBETCTBEHHO 33/IepiKaHMs, 3aKIIOYEHHS 1T0]] CTPAXKY HIH
npenbssieHus o0BuHeHus (4. 2 cr. 48 Koncrurynuu P®). [Ipu 3TOM JaHHbIE KOHCTHTYLMOHHBIE [IPaBa YeJIOBEKa U rpakIaHuHA
coriacHo 4. 3. Ct. 56 Koncruryuuu P®, He noasexaT orpaHn4eHUIO HU NpU Kakux ycioBusx / Cm.: Masaes B.J]. becruatnas
I0puinYecKas moMolib B Poccruu kak KOHCTHUTYILMOHHAS LIEHHOCTh: 3aKOHOaTeIbHast Mozielb. http://www.ilpp.ru/files/01-
01_Mazaev.pdf.

1370 ¢ Hawel TOUKH 3pEHHUS JOCTATOYHO BAKHOE 3aMEYAaHHE, IIOCKOJIBKY MO3BOJISICT PA3rpaHUUHUTh Pa3IMYHbIe ()OPMBI M BUIBI
OpUIHYECcKO oMoy ((hopMaIbHON U He(OPMAaTbHON, aJBOKATCKON U PEANPUHAMATEIBCKON AeITEeNbHOCTH U T.1.). CM. 00
stoM: Pe3nuk .M. K Bompocy 0 KOHCTHTYIIHOHHOM COJEpKaHUH TTOHATHS KBaTH(UIUPOBAHHAS IOPUINIECKAs TOMOIIB //
Ansokar. 2007. C. Ne 4.

2Mensumuenko P.I. IIpaBo Ha ropuaudecKylo IIOMOIIb: KOHCTUTYIIMOHHBIE acTieKThl: Monorpadwus. Bonrorpax, 2003.

3Bornee monpoOHO CyOBEKT, OKAa3bIBAIOIINH KBATH(HIMPOBAHHYIO IOPHANIECKYIO IOMOIIb, OyIeT IPOaHAIN3UPOBAH B

COOTBETCTBYIOIIEM pa3Jiesie AUCCePTAOHHOI paboTHL
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IpaBOBOE MPe0oOpa3oBaHUE) KOHKPETHOW MPOOJEMHOM >KM3HEHHOM CHUTyallud U
MaKCUMAJIbHOE Y OBJIETBOPEHUE 3aKOHHBIX NHTEPECOB.

Cnenyer moAYepKHYTh M TO, YTO NpaBO Ha aJBOKATa WIH HOPUIUYECKYIO
IIOMOIIb aJBOKaTa HE SBJISIETCS OCHOBONOJIATAIOIINM, T.€. HE SBIBSIETCA HHU
KOHCTUTYLIMOHHBIM IIPaBOM, HHM YYPEIUTEIbHOW LEHHOCTHO-HOPMATUBHOU
LHEHHOCThI0. OUEBUIHO, YTO KaK IIPABO Ha aJIBOKATA, TAK U FTAPAHTUU OXPaHbI MIPaB
YEJIOBEKa B CYJOIPOM3BOJCTBE SABJISIOTCS MPOU3BOAHBIMH OT KOHCTUTYLIHOHHOMN
HOPMBI O KBaTM(DUIIMPOBAHHOH opuandeckoi momontu (4. 1 cr. 48 Koncruryuun
P®), a €€ KOHCTUTYLIMOHHOE, COIUATILHO-TIPABOBOE M IIEHHOCTHO-YUpPEIUTEIbHOE
3HaYEHUE U Ha3HaueHue 0oJiee MHUPOKOoe L

[IopToMy yTBEpXKIAEHHE O TOM, 4YTO KOPUAUYECKYIO ITOMOIIb CIEIYET
TPaKTOBaTh B KAYECTBE HEOTHEMIIEMOTrO IIPaBa YEJIOBEKA, HE SIBJISIETCS HACTOJBKO
OYEBUHOM, KaK 3TO MHOTJA IPEACTABISAETCS B HAYYHOM JIHTepaTypeZ.

[IpaBoBasi monMTHKA TOCYyAapcTBa B cdepe 3alluThl NpaB M 3aKOHHBIX
UHTEPECOB — OTO  COIMAIbHO  OOycCioBleHHas (B  TOCYJAapCTBEHHO-
OpraHU30BaHHOM OOIIIECTBE) U «3aKOHOJATEIIbHO yCTAHOBJICHHAS, OCHOBaHHAs Ha
Koncturyniun P® wu HanuoHambHOM HOPUIMYECKOW JOKTPUHE CHUCTEMHAs,
nocieoBaTeNbHasl M craOuiibHas  JEATEIbHOCTh  TOCYJapCTBEHHBIX U
MYHULIUTAIBHBIX OPraHoB 1Mo GopMuUpoBaHuio 3P(HEKTUBHOTO MEXAHU3MA 3AIIUTHI
TPaXXKJaHCKUX IPAB» 3

Msr cornacuel ¢ nosunued B.HO. IlaHueHko, KOTOpBIM BBIAEHSET Pl
IPU3HAKOB MPOOJIEMHON )KU3HEHHOM CUTYallMH KaK 00BEKTa CyOBEKT-CyObEKTHBIX
OTHOIIECHMM, CBSI3aHHBIX C peaju3alydel KOHCTUTYLIMOHHOIO IIpaBa Ha
IOPUANYECKYHO momorps”. K TakoBbIM MPU3HAKAM CJIEIYET OTHECTH HAIMYUE:

- BO-TIEPBBIX, JKM3HEHHOW CHUTyalluu CyObEKTa TmpaBa, KOTOpash MOXET
CYILIECTBOBATh KakK B (hOpMe OOBEKTUBHO HAJTMYECTBYIONICH, TaK U CYIECTBYIOIIEH
B [IPABOBOM CO3HAaHUHM MOCIIETHETO;

- BO-BTOPBIX, )KU3HEHHBIX 00CTOSTEIHCTB, MPETATCTBYIONINX HUCTIOIB30BAHHUIO
MIPABOBBIX BO3MOXKHOCTEH (TIpaB, CBOOO/I, 3aKOHHBIX MHTEPECOB), 3aTPYIHSIOIINX
peanu3anri0 Pa3jIuvHbBIX HWHTEPECOB, MOTPEOHOCTEH MoJydaTens OPUINIECKOM
ITOMOILY;

- B-TPETBbHUX, MPABOBOTO XapakTepa >KU3HEHHOW CUTyallUH, KOTOPBII
OOyCJIOBJIEH HaxO0XJICHUEM OOpa3yIollUuX € pealbHbIX WM MpeAnojiaraeMbix
COLIMABHBIX CBA3CH B cepe MPaBOBOrO PEryIUPOBAHUS MU HEOOXOJUMOCTHIO €€
pa3peneHus OPUANYECKUMH CPEACTBAMU;

1l Nomynsix B.B. Ilpokypatypa, agBokaTypa, HOTapuaT B KOHCTUTyIHOHHOM mpase Poccun. M., 2005. C. 132.

2Cwm.: Hlymunos FO.M. YOpuandeckas npupona KBamupUIUpOBaHHON Iopuandeckoit nomomn // O6pazoanue u nmpaso. 2009. Ne
9 (ceHT0pBD).

3Baswmnn E.B. IIpaBoBas nmoiuTrka B cdepe 3alIUTH IpakIaHCKUX 1paB // Poccuiickas mpaBoBast nonuruka: Kype nexuuii /
Iox pen. n.ro.H, mpod. H.W. Maty3oBa u 1.10.H., npo¢. A.B. Mamsko. M., 2003. C. 264 — 265.

4ITaruenko B.1O. IIpaBoBas momorrs: Borpock! Teopuu. Monorpadust. M., 2012.
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- B-UETBEPTHIX, MPOOJIEMHOr0 XapakTepa MpaBOBOW CUTyallud, BBI3BAHHOMN
HECMOCOOHOCTBIO  JIMIIa €€  MpeoOpa3oBaTh  MyTEM  CaMOCTOSITEIBHOTO
OCYIIECTBJICHUS IPUHAIICKAIINX MY TPaB, CBOOO U 3aKOHHBIX HHTEPECOB.

Opnako kBaU(HUIIMPOBAHHAS IOPUAMYECKAss TOMOIIb HE CBOJUTCS JIHIIb K
NeSTETbHOCTH, CBSI3aHHOM C MOJy4YeHHUEeM MPO(PECCHOHAIBHONW MOMOIIU JTUYHOTO
XapakTepa, MOCKOJbKY, KaK OTMEYaJOCh BBIIIE, LEIBI0 3TOM IOMOIIU SIBISAETCS
0e30MacHOCTh CyObEKTa IIpaBa B CaMOM LIMPOKOM CMBbICE cjioBa. OHa BKIIIOYAET B
cebs oOecnedyeHrne OSKOHOMHYECKOW, TMOJMTUYECKOW, TMPaBOBOM H  HWHOU
COIMATBHOIT 6€30MaCHOCTH CyOBeKTa .

KoHcTUTYIIMOHHOE MPaBO Ha KBATM(PUUUMPOBAHHYIO IOPUANYECKYIO MTOMOILb,
MMEET CBOEHU LEIIbI0, C OJHOM CTOPOHBI, TAPAHTUPOBATH OMPENCIEHHBIA TTOPIAOK
NEUCTBUA TpaBa, T.€. OTHOILIEHUMN, CBA3AHHBIX C OOECNEYeHHUEM U 3alUTON
KOHCTUTYIIMOHHBIX TpaB U CBOOOJ YelOBeKa M TpaxkJIaHWHA, a C APYron —
periiaMeHTUpPOBaTh OOIIECTBEHHbBIE OTHOIICHUS, CBI3aHHbBIC C peau3alieil npana
Ha OKa3aHHE U IOJy4YEHUE I0OPUINYECKON ITOMOIIH.

[IpenmMeToM  KBaMM(UIMPOBAHHOW  IOPHIAMYECCKON  IOMOIIU  SIBJISFOTCS
IIPABOOTHOIIEHUS, BO3HUKAIOIIME B XOJE€ MOJYYECHHS JIUIIOM YCIyr IPaBOBOIO
XapakTepa B IOPUAMYECKOW cdepe, CBSA3aHHBIX € (POPMUPOBAHHMEM MPABOBOU
KYJIbTYPbI, 00ECTICUCHHEM CYOBEKTUBHBIX TPAB, 3AIIUTON CyOhEKTHBHBIX ITPAB.

[IpaBOBBIE OTHOLIEHUSI — 3TO OOILIECTBEHHBIE OTHOIIECHHUS YPEryJIUPOBAHHbBIE
MIPaBOM, T.€. OCHOBAHMEM UX BO3HUKHOBEHHS, PA3BUTHUS U MPEKPAILLCHUS SBIISIETCA
IOpUIMYECcKass HOpMa, a TakXke IMpaBooOpasyroliye, MNPaBOM3MEHSIONNE WU
MPaBONPEKpAIAIOIINE opuandeckue (akTbl. ITH OTHOILIEHUS TapaHTUPYIOTCA
roCyJapCTBOM U HAXOIATCA IOJ €ro 3alUTOM.

KoHcTuTymonHoe rnpaBo Ha KBAIM(PUIIMPOBAHHYIO IOPUIUYECKYIO TIOMOIIIb B
CyOBEKTUBHOM CMBICIIE €CTh T'apaHTUPOBAHHBbIE KOHCTUTYLMOHHBIMH U WHBIMU
MIPAaBOBBIMH HOPMAMHU, COJIEPKAIMMHUCS B IEUCTBYIOIIEM 3aKOHOIATEIbCTBE BUJI U
Mepa BO3MOKHOTO TIOBEJCHHS CyOBEKTa B YJOBJICTBOPEHHWM Takoro Ojara, Kak
noJTydyeHue nmpodecCuoOHATBbHON IOPUINICCKON IOMOLIIH".

Ceronns npobyieMaTuka OTBETCTBEHHOCTH 3a OKa3aHHe
HEKBATU(PUITUPOBAHHOW MPABOBON MOMOIIMU SIBISAETCS OJHOW M3 IEHTPAIbHBIX B
IOPUIMYECKON HAyKe U IIPAKTHKE, KOTOpasi HE UMEET OJHO3HAYHOI'O PELICHUS. DTO
CBA3aHO, 10 KpailHEe Mepe, ¢ HECKOJIBKUMU OCHOBHBIMH MPOOJIEMAMH POCCUNCKON
IIPAaBOBOM JEHUCTBUTEIIBHOCTH.

B nelicTByromeM 3aKOHOAATENBCTBE OTCYTCTBYIOT YETKOE PETYJIMPOBAHUE
OTBETCTBEHHOCTH 32 OKa3aHHE HEKBATU(ULIMPOBAHHON IOPUAMYECKON TOMOIILIH.

OueBHIHBIM  SBJISIETCA  TO, YTO  JIEUCTBYIOLIEE  3aKOHOAATEIBCTBO
paccMaTpuBaeT KOHCTUTYIIMOHHO-TIPABOBOW  WHCTUTYT  KBaJIH(PUIIMPOBAHHON
IOPUIMYECKON TOMOIIM YCEYEHHO, INIABHBIM 00pa3oM B Ka4ECTBE YACTHOMPABOBOU

1Bbotrees B.K. IIpaBo Ha KBaM(pHKAIHOHHYIO IOPUANIECKYIO TOMOIIH: KOHCTUTYIIMOHHO-TIPABOBOE MCCIICIOBAHIE:
moHorpadwust. Kamyra, 2013.
2Cwm. 06 sToM nozxpobuee: Menpumdenko P.I'. IIpaBo Ha ropuaudecKyio MOMOIIb: KOHCTHTYIIHOHHBIE acTIeKTEl: MoHorpadust.

Bounrorpan, 2003.
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Mozenu B3aumojnencTsus. [Ipu 3TOM He YCTaHABJIMBAET YETKOIO IPAaBOBOIO
MEXaHU3Ma OTBETCTBEHHOCTH, CBSA3BIBACT IOCIEAHIOI HCKIKYUTEIBHO C
IPaKIAHCKO-IIPAaBOBOM OTBETCTBEHHOCTHIO, HE YCTAHABIIMBAS €€ YETKUE IPEIEbl
U yCJIOBUS. DTO MpEANojaraeT, YTo OTBETCTBEHHOCTbh MOXET ObITh YCTaHOBJIEHA
CTOPOHAaMU COTJIalleHusi 00 OKa3aHUU IOPUINIECKON MOMOIIN CAMOCTOATEIBHO.

B cBfA3M ¢ M37I0)KEHHBIM MOKHO 3aKJIIOYWTh, YTO MEXAHWU3M pealn3alun
KOHCTUTYIIMOHHOI'O IIpaBa Ha KBaJU(ULIHUPOBAHHYIO IOPUAMYECKYI0 IOMOIIb
BBICTYIIA€T BUJOBBIM DJJIEMEHTOM MEXaHM3Ma IIPaBOBOIO PETYJIMPOBAHUS U
KOHKPETU3UPYET MPABOBbIE PEKHUMBI U CPEJICTBA, CBA3AHHBIE C 00ECIIEUEHUEM U
3aIMTON TIPaB, CBOGO U 3aKOHHBIX HHTEPECOB YETOBEKA U IPAKIAHNHA .

CerogHss MO 3aKIIOYEHUI0O MHOTHX HCCIIENOBATENIEM W NPaKTUKYIOIINUX
IOPUCTOB  HEpa3pabOTAaHHOCTh M HECOBEPIIEHCTBO NpPOLECCYalbHBIX (OpM
peain3allui KOHCTUTYLIMOHHBIX IpaB M CBOOOJ 4YENOBEKAa W TIpa)<JAaHWHA, WU,
IpEeXe BCEro, npaBa Ha KBAJU(PUIUPOBAHHYIO IOPUINYECKYIO TIOMOIb SIBJIAETCS
CepbE3HBIM MPEMATCTBUEM B €ro 3((PEKTUBHOM U MMOJHOMN peanu3alii.

B kadecTtBe pemieHHs yKa3aHHOM MpoOJIeMbl MpeaaraeTcsi paciiupeHue
00JIaCTH WCIIOJIB30BAaHUSA TMPOIECCyaIbHOW (POPMBI HE TOJIBKO B CyAeOHOW U
IPaBOOXPaHUTENbHON cepax MpUMEHEHHs IpaBa, HO M B cdepe IPaBOBOIO
pETyIUPOBAaHUS MOJOKUTEIBHBIX TEUCTBUM .

B ¢Bs3u ¢ 3TUM, MBI COTJIACHBI C MMO3ULUEN, COTIIACHO KOTOPOW HOPMAaTUBHO-
npaBoBasg (UKcAIMs B JCHCTBYIOIIEM 3aKOHOAATEIHCTBE CTAHIAPTOB KauecTBa
KBAIM(QUIIMPOBAHHON IOPUAMYECKOM TMOMOIIM HE [JOJDKHA OrpaHUYMBATBHCS
(OpMaNIbHBIMU U CTaTYCHBIMU XapaKTEPUCTHUKAMU CyOBEKTOB, OKA3bIBAIOIUX 3TY
NOMOIb, & TaKXe periaMeHTanuedl OCOOEHHOCTeM M YCIOBHM JOMycKa 3THX
CyOBEKTOB B KaueCTBE 3alIUTHUKOB WJIM NPEACTABUTEICH B KOHKpPETHBIE C(epbl
CYIONPOH3BOCTRA °,

101™meTHM, 9TO MEXaHU3M PeaN3aliy ¥ 00eCTIeueHNs paB U CBOOO/ UeNIOBEKa U MpakIaHNHA TOJIBKO HAUMHAET
QHAIN3UPOBATECS B KAUECTBE CIICHU(PUIESCKON U KOMIUIEKCHOH IOPHIUIECKON KaTerOpUH, a TIOHATHE «MEXaHU3M pealn3anii
KOHCTHTYIIMOHHBIX ITPaB ¥ CBOOOI» HE MOTyUHII eIIE MUPOKOTO pacupocTpaHeHus. [Ipuaém, rcciieioBaHne I0pUANIECKHIX
rapaHTHH U MEXaHNW3Ma peau3allii KOHCTUTYIIMOHHEIX IIPaB X CBOOO B KAYE€CTBE B3aUMOCBS3aHHBIX, HO CAMOCTOSTEIILHBIX
KaTEeropyii CriocoOCTBYET NMPEOOJICHUIO CYLIECTBYIOIIET0 pa3pbiBa MEXIy IIPaBaMH U CBOOOIaMHU YeJIOBEKa — C OJJHOH
CTOPOHBI; U peabHbBIX IOPUANIECKHX MEXaHU3MOB, KOTOPBIMH PacIoiararoT cyObeKTs mpaBa — ¢ pyroit (CM. 06 aTom
nozapoOHee: MenbHukoB B.1O. MexanusMm peann3anny KOHCTUTYIMOHHBIX IIPaB U CBOOO/ YeJIOBEKA U IPaK/IaHNHA B
Poccuiickoii denepaunn. ABroped. aucc. ... kaua. op. Hayk. PoctoB H/J], 2010). OTMeTHM, YTO COLMATBLHO-TIPABOBOI
MEXaHHU3M pean3alii KOHCTUTYIIMOHHBIX ITpaBa CTaHAapT, 10 cnpaBeAnuBoMy 3aMeuanuio A.C. Moposua, cieayer
paccMaTpHBaTh B KA4EeCTBE «CHUCTEMbI MEXTYHAPOAHBIX M HAI[MOHAIBHO-TOCY JAPCTBEHHBIX CPEACTB, IPABUII U IPOLIEAYD,
TapaHTHUPYIOMINX YBaKEHUE U yCIOBUS JOCTOMHOTO CyIECTBOBAHUS IMYHOCTHU, COOMIOJEHHE, OXPaHy U 3aIlUTYy BCEX €€ MpaB U
cB0601» (CMm.: Mopnosen A. C. ConranbHO-IOpUANIECKAN MeXaHI3M 00eCTIeYeH s ITPaB YeI0BeKa U rpakIaHnHA (TEOPETHKO-
mpaBoBoe uccienoBanue). Capatos, 1996. C.85).

2Cxo6a E.B. KoHCTHTYLIMOHHE TIPAaBO YYaCTHUKOB YTOJIOBHOTO CYJONPOM3BOICTBA HA MOMYUYCHHE KBATH(DUIMPOBAHHOM
IopUAnYecKoil nomomny // AnBokarckas npaktuka. 2010. Ne 2.

3CuM. 06 sTom: Erynosa M.A. KoHCTHTYIIMOHHO-TIPaBOBOM MeXaHU3M oOecIedeH s IpaBa Ha 00pa30BaHUE JIAL] C

OrpaHNYCHHBIMH BO3MOXKHOCTSIMH 310POBBsL. ABTOped. AuC. ... KaHA. 1op. Hayk. Pocros v/, 2012. C. 12; JIto6oBenxko E.C.
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yausepcutera uMmenn O.E. Kyrapuna (MI'FOA), IIpencenatens MockoBckoro ofmecTBa Tpya0BOTO IIpaBa U IpaBa

conuanbsHOro obecredeHus, 3amectureib [Ipeacenarens Corosa ropuctoB Mocksbl, [104eTHEIH IOpUCT T. MOCKBBI
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KiroueBble ciioBa: EBpOHGﬁCKaﬂ couajibHasA XapTuida, COIMHAJIBHBIC IIpaBa
YCJIOBCKA, IIAapJaMCHTCKHUC CJIIYIIaHHA, 00s13aTeNbLCTBA POCCI/II/I, EBpOHGﬁCKHﬁ
KOJCKC COIMAJIbHOI'O 066CH€‘-I€HH${, connaJibHasi 3aliuTa.

Onnum 13 HamOoliee 3HAYMMBIX MEXKIYHAPOJHBIX aKTOB B O0OJIACTH TpaB
yesnoBeka sBisieTcs EBpomneiickas couuanbHas XxapTus, npuHsAtas 18 OKTsa0ps
1961r., nepecmoTpeHHas u gonosHeHHas B 1996r. (penakuusa 1996r. Bcrynuia B
cuty B 1999r.). K nawamy 2015r. ona Obuta mommucana 47 eBpPONEHCKUMU
CTpaHaMmH, HO TOJNbKO B 24 paruduimposana. IIpu stom Poccuiickas denepanus
HE TOJBKO paTH(pUUUpPOBaAIa MEPECMOTPEHHYI0 XapTHIO, HO W IpPEeANpPUHUMAET
3HAUYUTENIbHBIE YCUIIUA JUIS €€ peannu3aluu.

EBpornelickas conuanbHas XapTHsi B €€ COBPEMEHHOM BHJE 3akperuisier 31
COLIMAJIbHOE MPABO YEJIOBEKA, OPUEHTUPYET HA MX NPU3HAHUE TOCYAapCTBaMU
EBponbl, omnpezenser 00s3aTeabCTBA TOCYAApCTB MO KAXKIOMY COIUATBHOMY
npaBy Uil ero 3(QQeKTUBHON peanu3aluu, a TaKKe COACPKHUT IOJOXKEHUS O
MEXaHU3ME JECUCTBUS JAHHOTO aKTa

Oo6s3arenscTBO MO Noanucannio EBponeiickoit conmansuoit xaptun Poccus
B3su1a Ha ce0s B 1996 roxy npu Beryminenuu B CoBet EBpornbl, B 2000T. 1OKyMEHT
Obu1 moanucad, a B 2009r. — partuduuupoBad. B OTHOIIEHHH MOAABIIAIOIIETO
oonpmmHCTBA cTatreil — 19 u3 31 — Poccust B3sii1a 0053aT€abCTBA MMOJTHOCTHIO, B
OTHOIICHUU 6 CTaTel B3SITHI JIUIIb OTJCIbHBIC 0053aTEIbCTBA, & B OTHOIICHUH €I11e
6 crareil 00s3aTeNbCTBA CO CTOPOHBI Poccuy moka He B3SIThHI.

Parudukanuu Xaptuu B Poccum npeniectBoBanga KponoTiauBas padora 1o
COBEPUIEHCTBOBAHUIO COLIMAIIBHOTO U TPYAOBOI'0 3aKOHOAATENBLCTBA. B pe3ynbprare
yAaJI0Ch JOOUTHCSI 3HAYUTEIBHOTO MIporpecca B IeMOorpaguu 1 3ApaBOOXpaHECHUH,
[0 CPaBHEHHUIO C TEM, YTO HMEJIOCh B O3TUX cdepax Ha MOMEHT CepeAUHbI
JNEBSIHOCTBIX WJIM Hayaja JABYXTHICAYHBIX. YBEIWYEHUE MPOAOJIKUTEIbHOCTH
KU3HHU, COKpAILlCHUE CMEPTHOCTH M POCT POXKIAEMOCTH CTajad, [0 MHEHMIO
npeacrasuresiel MuHucTepcTBa Tpyda M COLMANbHOW 3amuThl PO, wutorom
IPOAYMaHHOM paOOThI MO MOBBILICHUIO COLIMATIBHBIX CTAHIAPTOB, IPOBOAUBIIEHCS
Bce 3TH rojbl. [Ipomomxkaercs cepbe3Has paboTa M MO CO3JAHUIO JOCTYIHOU
cpeasbl IS JI0JEH ¢ OTPAHUYEHHBIMU BO3MOKHOCTSIMU.

B ampene 2015r. B T'ocymapctBennout J[dyme @OC PO cocrosuck
[TapnameHTCKHE cnymanuss Ha TeMy: «EBporenckas couuanbHas XapTHs:
peanuzamus  patuduuupoBaHHbix Poccuiickoit ®enepanveil MOJOKEHUNA U
NEPCHEeKTUBbl  paTU(PUKALMUKU  JIONOJHUTEIBHBIX  HOPM», OpPraHU30BAHHBIE
Komurerom no tpyay, conmanbHOM NOJMTHKE U AenaM BeTepaHoB. [loaroroska k
HUM M UX TMPOBEIACHUE TMO3BOJUIM OO0O03HAUYUTh IMO3ULMHU TOCYAapCTBa U
COILIMAJIBHBIX MMAPTHEPOB, OTEYECTBEHHBIX U 3apyOEkKHBIX IKCIIEPTOB MO BOMpPOCaAM
peanuzaunu EBponeickon couuaabHON XapTUu

MuHuCTEepCTBO TPyJa U COIMAIbHOUN 3amuThl PO 000CHOBAaHHO OTMEYaeT,
YTO B peanu3anuu EBpOMencKoil COIMalbHOW XapTHUU OCTAlOTCA MPOOIeMHBIC
BOMPOCHI, KacalolUecs, B IEPBYIO oUepe/ib, chepbl 0€30MacCHOCTH TpyAa. Y POBEHb
CMEpPTHOCTH Ha ITPOU3BOJICTBE OCTAETCS C TOYKH 3PEHHUS EBPONEHCKUX CTaHIapTOB
BBICOKMM, HECMOTPS Ha TO, YTO 3a MATHAALATH JIET 3TH UU(PHI YIaI0Ch CHU3UTh
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o4TH BTpoe. B Hacrosdiiee Bpemsi sl yJIy4YLIEHUs IOJOXEHUS MpEIaracTcs
MIPUMEHSTh SKOHOMHUYECKOE CTUMYJINPOBAHUE BIIOKEHUS CPEJICTB B OXpaHy TPyAa,
B MEpONPUSATHs, HAMpaBlI€HHbIE HAa NPOQUIAKTHKY ¢ TNPEIyNpeKICHUE
HECYACTHBIX CJIy4aeB Ha MPOU3BOJICTBE, MPOPECCHOHATBHBIX 3a00JIEBaHU.

Hemano 3ameyaHuii BBICKA3bIBACTCA II0 IIOBOAY KOMIIEHCAllMM 34
CBEPXYpPOUHYIO paboTy W pabOTy BO BpPEIHBIX YCIOBHUSIX TPYyJa, a TaKXKe MpHU
yBoJbHEeHHH. C Apyrodl CTOPOHBI, OObEIMHEHUS MpeANpUHUMATENEH M0JIararoT,
YTO B CTpPaHE YCTAHOBJICHO CIUIIIKOM CTPOTO€ IO OTHOIICHHWIO K PaboTomaTesto
TPYAOBOE 3aKOHOAATENbCTBO. [l0o3TOMY mpenaraercss OCyIIECTBUTh BIyMYHBBIN
MOUCK KOMIIpOMHCCA MeXAy paboroparensiMd u mpodcorozamu, MpUyeM
KOMITIPOMHKCCA, MPUEMIIEMOTO UMEHHO JIJI1 POCCUHUCKOTO 00I1IeCTRA.

bonesnennoi mpobieMoi 0cTaéTcsi HU3KUM MUHUMAJIbHBIA YPOBEHb OILIATHI
TpyJAa. 3aMHTEPECOBAHHBIE CTOPOHBI MHOTO Pa3 NBITAINCH BBIUTH Ha «JIOPOKHBIE
KapThl», IpeAycMaTpuBaronue nosrandoe nossimenrne MPOT, HO cyniecTBEHHBIX
YIy4IIeHUH JO0OUThCS HE yaanoch. [lo-mpexHeMy HH30K pa3Mmep Mocoowii 1o
oe3paboturie. [loaToMy mpemnaraeTcsi MOBBICHTh MX YPOBEHBb, OJIHOBPEMEHHO
MOAU(PUIIUPOBAB YCIOBUS TMpeaocTaBieHus. OCTalOTCs BBICOKUMHU IOKa3aTelu
MJIQJICHYECKOW U MATEPUHCKOW CMEPTHOCTH, XOTS 3a MOCJIEAHUE NATh-IIECTh JIET
MX yAaJl0Ch CHU3UTH BIIBOE.

B nenom 3agava pacmmpenus o0s3arenscTB Poccum mo OosblieMy 4HCITy
craTed XapTUH HE CHHUMAETCA C NOBECTKM JIHS M MUMHUCTEPCTBO Tpyna M
COLMAJIBHOM 3a1UThI PO OTKPBITO K COTPYAHUYECTBY B 3TOM IIPOLIECCE.

Co cTopoHbl TPOPCOI030B OTMEYAETCS, YTO HU3KUM YPOBEHb OIEHKHU TpyJa
pabOTHUKA HE MO3BOJIAET B HACTOAIIECE BPEMSI BBICTPOUTH JCHUCTBEHHYIO CUCTEMY
COUMaIbHOM 3amuThl. B camoil XapThUu HET YMCIIOBBIX KPUTEPHUEB COLIMAIBHOMU
3alUThI, HO ATHU TOKa3aTelid U METOJUKH HMX pacuera MOAPOOHO HU3JIOXKEHBI B
JIpYroM JIOKyMeHTe, B EBpOIeickoM KOJEKCE COLMAIBLHOTO 00ecreueHusl.
[TosTOoMy € MO3UIUHA POCCHMCKUX MPO(CO30B HEOOXOIUMO paboTaTh KakK Hal
YBEIIMYEHUEM O00s3aTeNIbCTBA TOCYyAapCTBa IO CTAThsIM XapTUU O COLUAIBHOU
3amuTe, TaK W Haa parupuKanuer psga  KOHBEHIMH  MexayHapoaHou
OpraHu3aluy Tpyaa. ITo MO3BOJUT [IpaBUTENbCTBY ONpENEIUTh YETKUE LU U
3a/1aud COBEPILIEHCTBOBAHMS CUCTEMbI COIMAIbHON 3allIUThl U OyJET CTUMYJIOM K
CKOpEHIIEN UX PEATM3aLHH.

[IpencraBurenu MNPOMBIIUICHHUKOB M MPEANPUHUMATEIEH COTJIACHBI C
HEO0OXOIUMOCTBIO MOBBIIICHUS POJIM UMEIOIITUXCSI 00BEAUHEHUM, KaK paOOTHUKOB,
Tak ¥ paborojaTesneil B OCYIIECTBICHUU COIMATBHBIX TapaHTHI, B TOM YHCIIC
npeaycMoTpeHHbslx  ConuanbHOW — XapThe. B3anMHBI  yd4eT  MHTEpEcoB
pabOTHHUKOB, OM3HECA U TOCYIapCTBa MpUOOpeTaeT 0co00e 3HaUYCHUE B KPU3UCHBIX
YCJIOBUSIX, KOIJa MHOTO€ 3aBHUCUT OT COCTOSIHUSI KOMIIAHUM, OT YCJIOBUM BEJAECHUS
ousneca. JlomxHO oOecreyuBaThCs Pa3BUTHUE CHUCTEMbl COIMAIBHBIX YCIYT U
OCYILIECTBIIITECSI KOHKPETHBIE MEpPBI IO IPUBJICYEHUID HErOCyAapCTBEHHOIO
CEKTOpa B 3Ty cdepy.

Hay4ynoe coo0miecTBO M 3IKCHEpPThI B CONHANBHON cdepe oOparmmaroT
BHMMAHHME HAa OLEHKU cnennanuctoB EBpormeiickoro Komurera mo couuaibHbIM
npaBaMm peannszanueit Poccueld paruguuupoBaHHbIX €10 nojioxkeHud ConuanbHON
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xapTuu. OTMeUYaeTcsi, 4TO B OTHOIIEHUH TPYAOBBIX MPAB BBIAEISIIOTCS BOIIPOCHI MO
MOBOAY TapaHTU OT JUCKPUMUHALIMM B TPYAOBBIX OTHOUIEHUAX U IIpHU
OCYIIECTBICHUU NMPOGCOIO3HON AeITeNIbHOCTH. [10 MHEHIIO HEKOTOPBIX 3amaHbIX
CHEIUATUCTOB, TPH  HAIMYAM  HEOOXOJUMBIX HOPM B  POCCHICKOM
3aKOHOJIATEILCTBE, BMECTE C TEM B CTpaHE OTCYTCTBYIOT d(QeKTuBHbBIC
MEXaHU3Mbl, o0ecreunBaroIne ux coodmoaenne. Ocodo yKa3zbIBaeTCsl Ha BOIIPOCHI,
CBA3aHHBIE C MPAaBOM Ha 3a0aCTOBKH, KOTOPOE POCCHUICKUM 3aKOHOJATEIbCTBOM
TPAKTyETCS CTPOXKE, YEM EBPONECUCKHUMU M MEXIYHAPOAHBIMUA JOKYMEHTAMH.
OOparaercss BHUMaHUe Ha HEOOXOJUMOCTh PAcIIMPEHHUs MpaBa HA UHPOPMALIUIO
Y KOHCYJIbTAILIUU 110 BCEM BOIIPOCAM, KOTOPBIE BIUSIOT HAa CTaTyC pabOTHHUKA.

AHanu3upys OUEHKH E€BPONEHCKUMH IKCIEPTAMU POCCUIMCKOTO TPYAOBOTO
3aKOHOJIATEIbCTBA B 4YAaCTH PETYJIMPOBAaHUS YCIOBUU TpyAa, II€Ieco00pa3HO
o0paTuTh BHUMAaHUE HAa OCHOBHYIO NIpOOJeMy, KOTOPOM OCTaeTcsi HU3KUUN
MUHHMMAaJbHbIl YPOBEHb OIUIATBl TpyJa — II0 €BPONEHCKUM KpPUTEpPUAM OH
JOJDKEH OBITh B TpH pa3a Beime. KpoMe TOro, 3To BOMPOCHI, KOTOPHIE KAacarOTCs
TaKMX YCIIOBUH Tpy/aa, KaK, HApUMepP, KOMIIEHCAIIUK 32 CBEPXYPOUHbIE PaOOTHI U
3a paboTy BO BpEAHBIX YCIOBUSX TpYJa, MPEIOCTABICHUS MHUHUMAIBHOTO
€XKETOHOTO OTITyCKa, CUCTEMBI MPEAYNPEKACHHUSI 00 YBOJIbHEHHUSIX.

Yro kacaercs mpas B 001acTH coUMaabHOTO obOecreueHus1, To Poccust moka
HE B3sia 00s3aTeNbCTB B OTHOLIEHMM HUX NpH partuduxauuu EBponeiickoi
couuaiibHOM Xxaptuu. [lo MHEHHIO CHenuanucToB, OTCYTCTBHE CUCTEMHOTO
NOAX0/Aa W JApPOOJIEHHE PECypCcOB HE TMO3BOJISIOT BBICTPOUTH IOHSATHYIO,
npo3padyHyto U 3Gp(HEKTUBHYIO CUCTEMY COIMAIBLHOM 3alIUThl B TaKUX cepax Kak
NIEHCMOHHOE OO0eCleYeHne WM MOJAJIEPKKA CEMbHM M 3TO TOPMO3HUT MPOLECC
nanbHeimen parudukanuu. OnHAKO Kypc Ha pacimupenue obs3atenscTB Poccun
no EBponeiickoii couuanbHON XapTUHU CIEAYET OCYIIECTBUTh C YYETOM TOIO, YTO,
IPEeXJie BCEro, rocyAapCcTBy HEOOXOAUMO CTPYKTYPUPOBATh U CUHXPOHU3HPOBATH
JIEHUCTBUSA 110 peATU3aIiy YKe pPaTUPUITUPOBAHHBIX TOJOKEHUN XapTHH.

[Io MHEHHIO pOCCHMCKMX DKCHEPTOB, OIPEACIICHUE «KOCBEHHOM
JUCKPUMUHALIMMY WM YTOYHEHHE KOHIENIMM WHBAIMIHOCTH HE TPEOYIOT HU
3HAYNTEIbHBIX (MHAHCOBBIX, HH OpPraHU3alMOHHBIX 3arpar. [lpuHsTHE
0053aTEeNIbCTB MO CTAThSIM O COLIMAIILHOM OOECIIEYEHWH BO3MOXKHO, TaK Kak B
Poccum 3aKoHOIATENbCTBO €CTh MPAKTHUYECKH MO BceM ero Buaam. lIpoGnemoi
OCTaIOTCSl YPOBEHb COLMAIBHOTO 00ECIIEUeHHSI U 3aKOHOAATEIFHOE OMpE/IEIICHNUE,
B YAaCTHOCTH, NOHATUS «TUIHMYHOTO TOdydarenass». A B psle BOMIPOCOB
COIIMAILHOTO O0EeCIEeUeHUs], €CTh MOMBITKU JIBUTAThCS CKOPEE Ha3aj, 4eM BIIEpe.l
— Hampumep, B TOM, UTO KacaeTCs BBIIIATHI IEHCUM pabOTaIOIIUM IIEHCHOHEPaM.

B Bompocax, kacarommxcsi peanuszanui EBponernckon couuaibHON XapTHH,
JOJDKHA OBITh HKCIIOJIb30BaHA HaJlaKEHHAs CHUCTEMa COIMAIbHOTO Juajiora, B
YaCTHOCTM — JEATEIBbHOCTh POCCHMCKOW TpPEXCTOPOHHEHM KOMHMCCHUM 11O
pPEryJIMPOBaHUIO COLIMAIbHO-TPYIOBBIX OTHOILICHHH, CrnoxuBiiascs
TPEXCTOPOHHOCTh HE JIOJKHA MPENATCTBOBATh MPUHATUIO PEIIEHUN B COLMAIBHOM
chepe. YuuthiBasg, 4yto ['eHepanmpHOe coriameHue Mexay OOmepocCuicKuMu
00beIMHECHUSIMU po¢cOI030B, 00111epOCCUNCKUMU 00bEeIMHEHUSIMU
paboronareneii u IlpaButensctBom P® mnpeagycmarpuBaer paccMoOTpeHHe
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BOIIPOCOB, Kacarmuxcs o0s3aTenbcTB Poccun no parugukanuu psga KOHBEHIIUN
MexayHapoaHOW OpraHu3allud TpyJa, I1eliecooOpa3HO BKIIOYUTH B  ATOT
JOKYMEHT 00£3aTebCTBO 10 PACcCMOTPEHUIO BOIPOCOB, Kacarouuxcs Oosee
noJiHOM parudukanuu EBpomneiickoi CONMMalbHOW XapTUM W pean3aluu  ee
MOJIOKEHUM  TMOCPEJICTBOM  3aKOHOJATEJIbCTBA M MEXaHW3Ma COLMAIBHOIO
IIapTHEPCTBA.

[Ipu BeIpaOoTKE MO3ULMI B OTHOLIEHUU EBpONEncKoil couuaibHOM XapTHH
u EBpomeiickoro Kojekca COIMAaTbHOTO OOECHeYeHHus, IMpaB dYeloBeKa U
CBA3AaHHBIX C HUMHU IOPUAMYECKUMHU BONPOCAMU 3apyOeKHbIE CHEUATUCTBI
CoBetra EBpomnbl oOpaimiaroT BHUMaHue€ Ha To, 4To EBpormeiickas couuanbHas
XapTusi He TpeOyeT eIMHON COLMAIbHON MOJENN peau3aliid CBOUX IMOJIOKEHUM.
HaobGopot, mpenmnonaraercs, 4rto Kaxnaas CTpaHa Ha OCHOBE CBOMX TpaJuLIAN
BbIpaOoTaeT cBoe pemieHue npodiem. OTnaBas ITOJDKHOE paboTe Mo peanu3anuu
nojokeHn Xaprtuu B Poccum, TeM HE MeHee, 3aMedaeTcs, 4Yro XapTusd
patudunuponana Poccuiickoit denepanueii JUIIb YaCTUYHO, MKy TEM KaK BCE
MOJIOKEHUS IOKYMEHTa B3aUMOCBs3aHbl. OCYyIIECTBICHHUE MPaB YeloBeKa TpedyeT
HEMaJbIX 3aTpaT, HO MPEHEOpeKEHUE MU MOXKET OOOMTHUCH eIle JOpOXKe, Kak
YKa3bIBaeTCs B BHICTYIUIEHUAX NpeacTaBuTeneit CoBera EBporbl.

HecmoTtpst Ha MHOTHE nTpoOaemMbl, B Poccuu B 11€J10M CO3AaHbl yCIOBUS IS
TOro, 4TOOBl pacHIMPUTL 00s3aTeNbCTBA TrocyjapcTBa mo EBpomneickoit
counanbHOW XapTuw, ponodHuB DenepanbHbli 3aKOH O €€ paTuduUKauuu
YKa3aHUEM Ha COOTBETCTBYIOIIME CTAaTbU M MYHKThl XapTUU, B OTHOUICHUH
KoTopbIX noka Poccuiickoit Meneparueil He B34AThl 00s3aTenbCTBa. bosee Toro, B
CTpaHe Ha (eaepalilbHOM U PETMOHAIBHOM YPOBHSIX, Ha Pa3JIMYHBIX YPOBHAX
COLMAJIbHOIO MAapTHEPCTBA HAKOILJIEH HEMAJbIM MOJOKUTEIBbHBIM OMBIT, KOTOPHIN
no3BoiiieT Poccun mpemnoxuts CoBety EBpomnbl BHeCTM B XapTHUIO MOINPABKH,
pacliupsiOIIME P  MOPABOBBIX  IMOJIOKEHHM  JAHHOTO  MEXKIyHapOIHOIO
peruoHaIbHOTO akTa XX BEKa.

Mauyjabckas E.E.!
MexaHu3Mbl 3a1IUTHI COLHAJIBLHO-TPYAOBBIX NpaB B EBponeickon
COLMAJILHON XapTHUH

AHHOTAIUSI: B CTaTh€ OOpAIIEHO BHUMAHUE HAa HEMOJIHOE COOTBETCTBUE
EBponetickoii cornanbuoi xaptuu (ECX) HOpM pocCHUCKOTO 3aKOHOJATEILCTBA O
JUCKPUMUWHAILIMY, YKAa3aHbl 3aME€YaHusi EBpPONENCKOro KOMUTETa IO COUUAIBHBIM
npaBa (EKCII) u otrmeueno, uro IlpaButenbctBo P® mnpuHHMaer Mepbl IO
COBEPLICHCTBOBAHUIO JEHCTBYIOIIETO 3aKOHOJMATENbCTBA. B yacTHOCTH, BBEIEHA
aJIMUHUCTPATUBHAs  OTBETCTBEHHOCTh  3a  MNyOJMKalMI0O O  BaKaHCHUAX

1Mauynsckas Enena EsrenseBra — npodeccop xadenpsr Tpynosoro npasa MI'Y umenn M.B.JIomonocoBa, wien Komurera mo
couuanbHbiM [TpaBam Cosera Esponsl, Unen Komutera sxcneproB MexayHapoauoil Opranuzanuu Tpyaa 1o npuMeHEHUIO

KOHBEHIUI U peKOMeHAalui
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JUCKPUMUHALIMOHHOTO XapaKTepa, CTaThs O 3alpeTe NUCKPUMUHALIMM MHBAJINA]IOB
v ap.

Kuarouesie caoBa: EBpornelickas counanbnas xaptus (ECX), EBponelickuii
KoMuTeT 1o conuanbHbiM mpaBaM (EKCII), mexanusm KOHTpOJISI 32 COOJI0ICHUEM
ECX, tematnueckue rpynmnbel crtatei ECX, nokmaner IlpaBurensctBa PO
['enepanbromy  Cekperapro CE,  CcOOTBETCTBME  3aKOHOJATEIILCTBA  H
IIPAaBOIIPUMEHUTENBHOM npakThKu mnonoxeHusM ECX, 3ameuwanns EKCII mo
nokimanam IIpaBurensctBa P®, pe3omonuu wu  pekomenpanuu Komwurera
Munuctpo CE, auckpuMuHanus, KOJUIEKTUBHBIE KajnoObl ['eHepaibHOMY
Cexperapro CE.

Poccuss  patudunmpoBana  EBpomeiickyio  cOManbHYI0  XapTHIO
(mepecmoTpennyw) 1996r. denepanbubiM 3akoHOM Ne 101-D3 ot 3 utons 2000r.
U TpUHsUIa Ha cebst o0s3aTenbeTBa o 67 maparpadam u3 oliiero koaudyectsa 98
naparpados.

EBponelickass coumanbHas xaptuss (ECX) mnpemycmarpuBaeT  nBa
KOHTPOJIbHBIX MEXaHW3Ma 3a BBINOJIHEHUWEM rocyaapcrBaMu-uieHamMu CoBera
EBpormbl patuduiiupoBaHHbIX MonoxeHud xaptun. O0a MexaHu3Ma peaiu3yrTCs
EBponeiickum komuteToM 1o conuanbHbeiM npaBaMm (EKCII), cocrosmum u3 15
HE3aBHUCHUMBIX SKCIIEPTOB U3 PA3HBIX CTPaH.

[lepBbiii mexaHu3M 3akiroyaercss B exerogHom paccmorpenun EKCII
JOKJIaZI0B, TpPEICTaBIeHHBIX ['eHepambHOMY cekperapro CE mpaBHUTENbCTBAMHU
ctpan-wieHoB CE no patuduuupoBanusiM naparpadgam ECX.

Jlns noBbimieHust 3PEKTUBHOCTH OCYIIECTBICHUSI KOHTPOJIbHBIX (DYHKIUN
cratbl ECX 00beIuHEHbI B UEThIPE TEMATUUECKHUE TPYTIIbI:

- 3aHATOCTh, Npo(ecCHOHANTbHAs MOATOTOBKA W pPaBHBIE BO3MOXKHOCTHU
(ct.1,9,10,15,18,20,24,25);

- 3/IpaBOOXpaHEHNe, COIMaIbHOe 00SCIICUCHNE U COoIlMaabHas 3ammTa (CT.3,
11,12,13,14,23,30);

- TpyzioBbI€ npaBa (¢1.2.4,5,6,21,22,26,28,29);

- ICTH, CEMbs, MUTpaHThI (¢T.7,8,16,17,19,27,31).

B umensx oOecrniedeHHsi OOBEKTMBHOCTM [JIOKJIaJa BO MHOTHX CTpaHax
WCIIOJIB3YETCSl  MpOUEaypa MPEABAPUTEIBHOTO  O3HAKOMJIEHHS  COLHAIBHBIX
mapTHepoB ¢ ero  coiepxkanueMm.  OOmieHanMoOHANbHBIE  OOBEAMHEHUSA
paboroaareneil 1 nMpocoro30B MOryT HampaBuTh ['eHepanbHOMy cekperapio CE
CBOM KOMMEHTapuu K Jokiaay. KoMMeHTapuu MMEIOT MPaBO HAIMPABISITh TaKkKe
HallMOHAJIbHBIE U MEXKIyHApOJHbIC HEMpaBUTEILCTBEHHBbIE opranuzaiuu (HIIO),
HaJICJICHHbIE CTaTycOM KOHCyabTaHTOB npu CE. B Hero, B 4acTHOCTH, BXOHST:
MexayHapoaHbli  anbsSHC KEHIIWMH, EBpomneiickas opranm3anus JII'BT,
EBponetickuii hopym unBasmios, denepaiiysi eBpONEHCKUX aIBOKATOB U I[p.l

[Ipu oOHapyXeHUU NPOTUBOPEUUM, MOJYYEHHBIX U3 PA3HBIX MCTOYHUKOB,
EKCII moxeT 3ampocuTh y CTpaH JAONOJHHUTENbHYI0 uHMopmarmio. [locne

1Ilepeuens HITO omyGiukoBan Ha oduipansHoM caidte CoBera EBporst.
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U3Y4YEHUS] TMPEJCTAaBICHHOTO JIOKJaJa, MaTepualioB CyAeOHON MpPaKTHKH,
cratuctuueckux nanHbix EKCII nmpuHMMaeT mpocThiM OOJBIIMHCTBOM TOJOCOB
pELIEHNE O COOTBETCTBUU WJIM HECOOTBETCTBUU HALIMOHAIBHOI'O 3aKOHOIATEIbCTBA
U NpaBONpPUMEHUTENbHONW npakThku HopMmaM ECX. Bo BHHMMaHue NPUHUMAIOTCSA
TaKK€  pElIeHUsl, TMPUHATbIE B  OTHOIIEHWHM  CTPaHbl MO  JPYTUM
paTU(UUUPOBAHHBIM MEXIYHAPOAHBIM JOroBopaM: MeXAyHapoJIHOMY MaKTy
OOH 00 53KOHOMHYECKMX, COLUMAJIBHBIX M KYyJbTYpHBIX IpaBax 1966r.,
KonBennusim OHH o npaBax pebenka (1989r.) u o npasax unBanuaos (2006r.),
KonBenumssm MOT, Epponelickoii KOHBEHIMH O 3alIMTe NpaB YEIOBEKAa U
OCHOBHBIX cB0OOa 1950r., EBponeiickoMy KOAEKCY COLUAIBHOTO oOecredeHus
1964r. u ap.

[Ipunsiteie no noknagam pemenus EKCII nmyOnukyroTcss exerogHo u
nepenarorcs  ['eHepasibHbIM  cekperapeM B IIpaButenbcTBeHHbIM Komurer
Komurera munuctpo CE, cocrosimuii U3 NPEACTaBUTENEH MPABUTEIBCTB BCEX
rocynapctB-uieHoB CE, B Ilapnamentckyto accambOnero, a Take HIIO,
HaIlpaBUBLIIUM KOMMEHTAPHUH.

3acenanus [IpaButensctBenHoro Komurera CE mpoxoasT HECKOJIBKO pa3 B
roa. Ha 3Tux 3acepanusx mpencTaBUTeNM CTPaH JOJKHBI €r0 IPOUH(GOPMUPOBATH
0 Mepax, npeanpuHuMaemeix misg ycrpaHeHus 3amedanud EKCII. Ha ocnose
cBoux BbIBOJIOB O BbinosiHeHHMH ECX B menmom IlpaButenscTBeHHbll Komurer
MOXET BHOCUTh B KoOMHTET MHHHCTPOB CBOM MHPEIJIOKEHHUS O INPOBEIECHUU
MCCIENOBAHNN MO COUUAIIBHO-TPYAOBBIM Bonpocam U 1o ctaTbaM ECX, koTopblie B
cilydae HEOOXOJIUMOCTH MOTYT U3MEHATHCS.

Ha ocnose noxnana IlpaButenscTBeHHOTO KoMuteTa kBanmu@uimpoBaHHBIM
O0oabmMHCTBOM KOMHUTET MUHHUCTPOB NMPUHUMAET OOIIYIO0 PE30JIOLHI0 10 BCEMY
LUKy KOHTPOJIS.

Ecnu rocynapcTBo He NPUHUMAET HUKAKUX MEP MO YCTPAHEHUIO 3aMEYaHUl
EKCII, Tto Komurer wmwunuctpoB CoBera EBpomnbl Hampasiser B ajpec
IPaBUTEIbCTBA PEKOMEHJIALMI0 C TpeOOBaHMEM BHECTH H3MEHEHHUS B
3aKOHOJATENBCTBO U IPABOIIPUMEHUTENBHYIO IPAKTUKY .

I'enepanbhubiii  cexkperapp CE  HampaBmsier  pokmansl  EKCII  m
[IpaButenscTBeHHOro Komurera, a Takxke oOmue pe3omonuu Komurera
MuHUCTpOB B IlapmameHTCKyt0 accamOJier0 JUisl IEPUOAMYECKUX OOCYKIEHH Ha
IJIEHAPHBIX 3aCEIaHUSIX.

C 2011r. IIpaButenbcTBO P® €XEerogHo MNpeACTaBISIET JIOKIAAbl O
COOTBETCTBHM HAIMOHAJIBHOTO 3aKOHOAATENbCTBA M  IPABONPUMEHUTEIBHON
MPAKTUKH MOJOKEHUSIM paTuduirpoBanHbix naparpagos ECX.

3a mnepuoa 2011-2014rr. P® mnpencraBuia pgokiaasl 1o Bcem 4
temarudyeckum rpynmnam. [lo 4-ii rpynne «Jletw, ceMbsi, MUTPaHTbD» PELICHUS
OynyT npuHsThl B 1ekadpe 2015r. u onybaukoBansl B siuBape 2016r. Kpome Toro,
pemieHust OyayT TPUHUMATBCS 1O TEM CTaThIM TEMAaTHYECKOW TPYMIIbI
«3ApaBOOXpaHEHUE, COLMAIbHOE OOecleyeHrne M COLUalbHAs 3allluTay, II0
KOTOPbIM OHH OBUIM OTJIOKEHBI B CBSI3M C OTCYTCTBHEM HEOOXOIUMOMN
UH(OpMAIMKU U TONOJIHUTENbHBIMY 3anpocamu [IpaBurensctBy PO.
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Tematnueckass rpynmna «3aHATOCTh, NpodecCHOHaNbHAs TMOJITOTOBKA H
paBHbIE BO3MOXHOCTH) BKJIIOYAET CIAEAYIOIINE CTAThU:

- mpaBo Ha TpyA (cT.1);

- IpaBo Ha MPoheCcCHOHATBHYIO OpUEHTAIUIO (CT.9);

- IpaBo Ha NMpodecCuoHaTbHYI0 TOAr0TOBKY (cT.10);

- MPaBO MHBAJIUJIOB HA HE3aBUCHUMOCTb, COLMAIBHYIO MHTETPALMI0 U
y4acTue B *u3HU oOiiectBa (CcT.15);

- MPaBO Ha 3aHATHUE MPHUHOCALIEH JOXOJ JEATECIbHOCTbIO HAa TEPPUTOPUHU
npyrux rocynapcr-uieHoB CE (cT.18);

- MIPaBO MY>KUMH U >KCHIIIMH HAa paBHbIC BO3MOXKHOCTU B chepe 3aHITOCTH U
npodeccuoHanbHol aesrenbHoctu (c1.20);

- MPaBO Ha 3alUTY B clly4ae yBOJIbHEHUS (CT.24);

- IPaBO Ha 3alIUTY B Cllydae HerlaTeXecrnocoOHocTH paboroaarens (cT.25).

Poccusi partudunmpoBana Bce mnepeurclieHHbIE CTaThU, 32 HCKIIOUYEHHEM
15(3), 18 (1-3), 25 (mpaBo paOOTHUKOB Ha 3aIIUTy WX NPETEH3WHA B Ciydac
HEIJIaTeKECIIOCOOHOCTH paboToaaTes).

Tematnueckass rpynma «37paBOOXpaHEHHE, COLUATBLHOE OOECICUCHUE W
COIMAJIbHAS 3AIIUTa» 00BEIUHSAET CTAThU:

- IPAaBO Ha OXpaHy U TMTUeHy Tpyxaa (ct.3);

- IPaBO Ha OXpaHy 370poBbs (CcT.11);

- PaBO Ha colMalibHOE oOecreuenue (ct1.12);

- MPaBO Ha COLIMANIbHOE O0CTyXuBaHue (ct.14).

Cr. 13 (mpaBo Ha COUMAIBHYIO U MEIUIIMHCKYIO TTOMOIIIh), CT.23 (IpaBo JuIl
MOKUJIOTO BO3pacTa Ha CoIMaibHyK 3amuTty), cT. 30 (mpaBo Ha 3amUTy OT
OEIHOCTH M COLMAILHOTO OTTOPXKEHMs) MOoKa He paTuduimupoBaHbl Poccuiickoil
denepanuei.

TemaTtuueckas rpynmna « TpyaoBbie mpaBay COCTOUT U3 CTaTei:

- IPaBO HA CHPABEJIUBBIE YCIOBUS Tpya (CT.2);

- MpaBO Ha CMpaBEJIMBOE BO3HArpaxaeHue 3a Tpy /1 (cT.4);

- MpaBo Ha oObeAuHEHHE (CT.S);

- MpaBO Ha KOJUICKTUBHBIE MIEPETOBOPHI (CT.H);

- IpaBO Ha UHPOPMALIMIO U KOHCYJIbTauuu (cT.21);

- MpPaBO HA y4yacTHE B ONPEACIICHUU W YJIYUYIIEHWU YCIOBUU TpyAa M
MPOU3BOJICTBEHHOM cpeibl (CT.22);

- TpaBO TMpelacTaBuTelIed paOOTHUKOB Ha 3alllUTy MW JIIOThI Ha
npeanpuatusx (cT.28);

- IpaBO paOOTHUKOB Ha UH(POPMAIUIO U KOHCYJIBTALIUM B CIIy4ae MacCOBBIX
yBOJIbHEHHH (CT.29).

N3 atoit rpynnsl crareit PO He patudunmpoBana cr. 26 (rmpaBo paboTHUKA
HAa 3aIUTy CBOETO JIOCTOMHCTBA B IEPHO]] PaOOTHI).

Temarnueckas rpynna «/letu, ceMbsi, MUTPAaHTbD» OXBAaTbIBAET CTATHU:

- IpaBO JE€TEeW M MOJIOICKH Ha 3a1uTy (CT.7);

- MpaBo pabOTAIONTUX JKEHIIIMH HA OXpaHy MaTepuHCTBA (CT.8);

- MPaBO CEMbH HA COLHUAIBbHYIO, MPABOBYID U IKOHOMUYECKYIO 3allUTYy
(cT.16);
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- MIPaBO JIETE€H U MOJIOAECKH Ha COIMAIbHYIO, PABOBYIO U SKOHOMHUYECKYIO
3amury (ct.17);

- MpaBO paOOTHUKOB-MUTPAHTOB U UX CEMEH Ha 3alUTy U oMok (cT.19);

- mpaBo pPabOTHUKOB C CEMEHHBIMH OOS3aHHOCTAMH Ha pPaBHbBIC
BO3MOKHOCTH M paBHOE oOparienue (cr.27);

- MpaBo Ha xxuiibe (cT.31).

B sToii TemaTuueckoil rpynmne He paruduiuposansl 10 u3 12 maparpadgos
cT.19 mer.31.

ITo pesynbTaram paccmotpenus tpex aoknanoB IIpaBurensctBa PO EKCII
npuHsan cneayromme pewmenus. B 2012r. EKCII npusHan, 4TO TONBKO JBa
naparpada 1 u 3 ct1.10 coorBeTcTBYIOT nonoxkenusam ECX, a naparpad 4 cr.18 —
He cooTBeTcTBYeT. B 2013r. EKCII mpuiien k 3akir04eHUI0, 4TO TOJILKO maparpad
1 cr.3 He pacxomutcsi ¢ HopMamu ECX, oTpuiatenbHble pelieHus MPUHATHI 110
ct.3 (map.3), ct. 11 (map.1), cr.12 (map.1). B 2014r. nporuBopeuamumu ECX
npu3HaHbl naparpad 4 cr.2 u maparpadsi 2,4 u 5 cr.4.

[To 6onpmmHCTBY cTateit pemenus EKCII oTnoxensl, T.K. JUIsl ©X TPUHATHS
HeoOXxoquma JonojHuTeNnbHas uHpopmauusa. Bwmecre ¢ Tem, oTCyTCcTBHE
uHdopmaruu  paciieHuBaeTcss KoMuTeTOM Kak HapylIeHHEe O0S3aHHOCTH
npeAactaButb otrdyer o BbimonHeHun ECX. Ecam B cnenyromeM  JTokiane
[IpaButennctBOo P® He orBeTuT Ha moctaBieHHble EKCII Bompockl, To perieHue
OyJZleT OTpUIATEIbHBIM.

[lepeiinem k paccmoTpeHuro HaumbOoisiee cepbe3Hbix 3amedanuit EKCII u
BOIIPOCOB, Ha KoTopele I[IpaBurenbcTBo PP HOIKHO OTBETUTH B CIEAYIOLIEM
JOKJIaJIe.

B wactHoctu, cormacuo maparpady 2 cr.l ECX crpansi-unenst CE
00s13y10TCsl 00ecnieuuTh 3PHEKTUBHYIO 3aIIUTy IpaBa pabOTHUKOB 3apadaThIBaTh
cebe Ha KM3Hb CBOOOAHO BhIOMpaeMbiM TpylaoMm. B TonkoBanuum EKCII stor
naparpad Kacaercsi TpeX OCHOBHBIX BOIIPOCOB:

- 3ampeTa Bcex (opM TUCKPUMHUHAINY;

- 3ampeTa MPUHYAUTETHLHOTO WIH 0053aTeTbHOTO TPY/Ia;

- 3ampera JIOOBIX MPAKTHK, CIYXANIMX MPENSTCTBUEM Uil peanu3aluu
npaBa Ha TPy [0 CBOOOIHO U30PAHHON CIIEUATIbHOCTH.

HannonanbHOE 3aKOHOAATENBCTBO JOJHKHO 3alpelliaTh Kak MpsSMYI0, TaK U
KOCBEHHYIO  JUCKPUMHMHAIMIO B  TPYIOBbIX  OTHOWICHHsX.  [Ipsmoi
JUCKPUMUHALIMEH TMPU3HAETCS «pa3HUIA B OTHOIIEHWM K JIMLAM B CPaBHUMOU
CUTYAIIMH, €CJIU OHA:

1) He cBsi3aHa C JOCTHM)KEHUEM 3aKOHHOM 11EJIH;

2) He OasupyeTcs Ha O0BEKTUBHBIX U 00OCHOBAHHBIX OCHOBAHUSX;

3) He mponopIHMOHANIbHA MPECISAYEMOM 1ICITH.

NMeHHO cpaBHEHHE SIBISIETCS OCHOBHBIM  CIIOCOOOM  JTOKA3bIBAHMS
JTUCKPUMUHALIAH.

KpoMe Toro, B MexXIyHapoJHOM TPYJOBOM IpaBe MOJ AUCKPUMHHAIUEH
MMOHMMAETCS HE TOJIbKO OTPAaHUYEHHE MPaB UM MPEAOCTABIECHUE JOTIOJIHUTEIbHBIX
npaB, HO M co3JaHue Oojee OJaronpusTHBIX BO3MOXHOCTEW IS ONpEIeIeHHBIX
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rpynn  pabOTHUKOB TIPU  TPYJIOYCTPOMCTBE, TMOBBINICHUU KBaJTM(UKAIUH,
POJBUKEHUU 10 paboTe U T.II.

KocBeHHasi OUCKpUMUHALMS HMMEET MECTO B Cllydasix, KOrJa MepBhl,
dbopManbHO agpecoBaHHBIC BCEM, (PAKTUYECKHU OKA3bIBAIOT HEMPOMOPIIMOHATEHOE
BO3JICIICTBUE HA JIUI] ONMPEACICHHOrO IM0Ja, BEPOUCIOBEAAHNS, HAIMOHAIBLHOCTH,
MOJIMTUYECKUX B3MISA0B UT.I. Hampumep, TpeboBaHKre O 3HAHUM HAIMOHAILHOTO
SI3bIKA  MOXET B PpEAIbHOM JEWCTBUTEIBHOCTH JUCKPUMHUHHUPOBATH  JIUII
OTIpEICTICHHOW HAIMOHAJIBHOCTH, TPEOOBAaHUE O MPOXOKICHUH O005S3aTEITHLHOTO
NpEeABAPUTEILHOTO  MEAUIMHCKOTO  OCMOTpa W cllaye€  aHaJu30B  MpHU
TPYAOYCTPOMCTBE  MOXET  OrpaHMYMBATh  MpaBa  JIMI,  CTPAJAIOIINX
onpeaereHHbIMU 3a00seBanusiMu (BUY-uHpumpoBaHHbIX U 1p.).

[Ipunsitue pemenust no ganHomy naparpady EKCII otnoxeno B CBs3M C
OTCYTCTBHEM B JOKJaje HeoOxoaumon uHdopmanuu, nosromy l[IpaBuTenbcTBy
P® angpecoBanbl cienyroiye BOIPOCH:

1) conmepKUTCS T B POCCHHCKOM 3aKOHOJATEIHCTBE 3alpeT KOCBEHHOW
muckpumuHauun? Eciau na, TO Kak omnpenensieTcs NOHSATHE «KOCBEHHOU
JTUCKPUMUHALITUNY?

2) mpoleaypa 3alldThl TMpaB B Cilydae JAUCKPUMHHAIMH, BO3MOYKHbBIC
pelieHus ~ yNOJIHOMOYEHHOro  opraHa  (BOCCTaHOBJIEHUE  TIpaB,
BO3MENICHUE MATEPUAIBHOTO U MOPAJIBHOTO yiiiepOa)?

3) MpPOM3BOIUTCS JM TIPH PACCMOTPEHHUS CIOpa O JUCKPUMHUHAIIUU
«mepeHoc OpeMeHH J10Ka3bIBaHUs» ¢ pabOTHHKA Ha paboTonatesns?

4) cylIeCTBYIOT JIM MCKIIOYCHHUS W3 TPUHIMIIA 3alpera JUCKPUMHHALNN
JUTSL OTIpeNIeNIeHHBIX TTpodeccuii?

5) ycraHOBICH JIM 3ampeT AUCKPUMHHAIMK TIO0 TMPHU3HAKY CEKCYaIbHOM
opueHTaIuu?

3anpery npsMON AUCKPUMHUHAIMU B TPYAOBBIX OTHOIICHUSIX MO MPHU3HAKY
nosia nocediiena ct.20 ECX. B cnenyromem noknane [IpaBurensctBo PO nomkHO
OTPa3uTh POJIb MPO(COI030B B 3aIUTE PAOOTHUKOB OT TUCKPUMHHAIINH, BKIIOYAs
paBO Ha MPEAbSBICHHE WCKAa OT MMEHH DPAOOTHWKA, OKa3aHWE HOPHINYECKOU
MOMOIIK PabOTHUKAM, TOCTPAJAABIINM OT JUCKPUMUHAIIUH.

Cornacao poxmany IlpaButensctBa P®, 58% 3aHATBIX COCTABISAIOT
YKEHIIMHBL. B CBsI3U ¢ 3TUM HEOOXOIUMO MPEICTaBUTh JIAHHBIE O KOJIMYECTBEHHOM
pacupeneneHuy MY XYHH 1 )KCHIIUH 10 Pa3HBIM MPOGECCHsIM, O TOM, CYIIECTBYIOT
au npodeccu, OpUeHTUPOBAHHBIE HA MPEACTaBUTENCH OMPEeIEHHOr0 ToJa, O
KOJIMYECTBE JKEHIIUH, 3aHUMAIOUIUX PYKOBOJSIIME JIOHKHOCTH, O DPa3HUIE B
oruIaTe TpyJa MY>KUYMH U JKCHIIHUH.

Poccuiickue cratuctuueckue NaHHble OyAyT CpaBHUBATHCS CO CPEIHUMHU
nokasarensmMu 1o crpanHam-uieHam CE. [lpu Hanmuuum cyliecTBEHHBIX pa3idyuit
zaxmouenne EKCII OyaeT oTpuiaTebHbIM.

[Tomumo 3akoHonarenscTBa, [IpaBurenscTBO P MOMKHO OCYIIECTBISITH
KOHKPETHBIE MEpBI Ui JIMKBUJAIMU JTUCKPUMUHAIIMM TIO TPU3HAKY IMoja, B
YaCTHOCTH:

- pa3palboTaTh HAIMOHAIBHBIM TMJIAH JEUCTBUN MO OOECIEUYEHUIO PaBHBIX
BO3MOXHOCTEH B chepe npodhecCHOHAIbHON IeSITeIbHOCTH;
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- IPEAYCMOTPETh MPUHATHE AHAJIOTMYHBIX IUIAHOB HAa YPOBHE OTIEIbHBIX
KOMIIaHUMH;

- PEKOMEHI0BAaTh BKJIIOYEHUE MOJIOKEHUM, KACAIOIINXCSl PAaBEHCTBA IMPaB U

3ampeTa JUCKPUMHHAIMU, B KOJUIEKTUBHbBIE IOTOBOPHI.

Onpenenenus NOHATUS «TUCKPUMHUHALKS 3aKperuieHbl B ¢T. 136 YK PO u
B CT. 5.62 KoAIl P®, xoTopsle MACHTUYHEBI IO COAEPKaHUIO. B cooTBeTCTBUM C
HUMU JTUCKPUMMHALIMS — 3TO HapyILIEHHE MpaB, CBOOOJ U 3aKOHHBIX MHTEPECOB
YEJIOBEKAa M TpaKJaHWHA B 3aBUCUMOCTM OT €rO II0JIa, Pachl, HAlMOHAJIBHOCTH,
A3BIKA, NMPOUCXO0KICHUS, UMYLIECTBEHHOTO U JIOJXKHOCTHOTO ITOJIOKEHHMS, MECTa
KUTEJIbCTBA, OTHOIICHHUS K pEJIUruu, YOeXKJeHHH, MNPUHAIICKHOCTH K
OOIIIECTBEHHBIM OOBEAUHEHUSIM WM  KaKUM-IMOO COLMAbHBIM TpYyMIaM.
OueBHIHO, YTO peub UAET O npsaAMon nuckpuMuHauu. TK PO Takxke 3amnpeniaer
JIUIIBL TIPSIMYI0 TUCKPpUMHUHAIUIO B cdepe Tpyaa (c1.3, 4.2 u 3 ¢1.64, 1.2 cT.132).

Bmecte ¢ Tem, KoMmHTET 3KCIEpTOB IO NPUMEHEHHIO KOHBEHUUWA U
pekomenaanuii MOT HeoaHokpaTHO pexomeHnoBanl Poccuiickoit ®enepauun
U3MEHUTh JICHCTBYIOIIEE 3aKOHOJATENbCTBO M 3alpeTUTh JI0ObIe  (POpPMBI
JUCKpPUMUHAILIMKM,  BKIIOYash  KOCBEHHYI  JHCKPUMHUHAIIMIO,  Xapa33MEHT,
BUKTUMM3ALIHIO U JP.

Cnenyer ormerutrs, uro IlpaBurensctBo P® BHUMATENBHO M3yYaeT
3aMEUYaHusl MEXIyHapOJHbIX OpraHu3aluil, U cHUTyauus B OOJacTH 3alUThI
pabOTHUKOB OT JUCKPHUMHHAIMU cTana MeHATbcA. Tak, denepaibHbIM 3aKOHOM
Nel62-®3 «O BHecennn wusMmeHeHuid B 3akoH Poccuiickoit ®Pepepamun «O
3aHATOCTH HaceneHus B Poccuiickon denepann» U OTAEIbHBIE 3aKOHOAATEIbHBIE
aktel Poccuiickori dDenepanun» yCTAHOBIEH 3alpeT HA PacCHpPOCTPAHEHUE
uHpopMaIMd O CBOOOJHBIX pabOYMX MeECTaX WJIM BaKAHTHBIX JOJDKHOCTSX,
coJiepKallleld CBEIEHUs O MPSIMOM WM KOCBEHHOM OIpaHUYEHUHU TMpaB WM 00
YCTAHOBJIEHUHM NPSAMBIX WM KOCBEHHBIX IPEMMYLIECTB IO OCHOBAaHHUSIM, HE
CBSI3aHHBIM C JICJIOBBIMU KadyeCTBaMH PaOOTHUKOB, 32 MCKIIOUEHHEM CITy4aeB, B
KOTOPBIX TIPABO WM OOS3aHHOCTh YCTAHABIMBATH TaKUE OTPAHUYCHUS WITU
MPEUMYIIECTBA MPEAYCMOTPEHBI (peeparbHbIMHU 3aKOHAMHU.

[Tox pacnpocTtpaneHueM HHPOPMAIMKA TOHUMAETCS OMYyOJMKOBAaHUE TAKUX
CBEJICHUM B II€YaTH, TPAHCISILHUIO IO PAaIn0 WIN TEIEBUICHUIO, JEMOHCTPALUIO B
KHHOIIpOrpamMMax U JpYrux CpelICTBAX MACCOBOM MH(OpPMaLUU, pacCpOCTPaHEHUE
B cetu UHrepHeT, a Takke C  UCIOJB30BAHUEM HHBIX  CPEICTB
TEJIEKOMMYHUKALIMOHHOMN CBS3M. 3allpeT KacaeTcs W MeYaTHOW MPOAYKIHMH, B TOM
YuClie JIUCTOBOK U OYKJIETOB, PEKJIaMbl, a TaKKe ayJUOBU3yalbHOW MPOIYyKLIUH, B
BUJIe OOBSBIICHUN HA JOCKaX B OOLIECTBEHHBIX MECTax M T.[.

Ecnu mHTEpHET-CAalT HE 3apEruCTPUPOBAH B KAUECTBE CPEICTBA MACCOBOU
uHdopMmaluu, TO JaHHBIA (aKT HE OCBOOOXIAeT Biajeiblla caiiTa oOT
aJIMUHUCTPATUBHOW OTBETCTBEHHOCTH 3a pPACHpPOCTpaHEHHE HHPOPMALUU O
BAKAHCUSIX TUCKPUMHUHAIIMOHHOTO XapaKTepa.

K aaMuHUCTpaTHBHOW OTBETCTBEHHOCTH MOTYT OBITh TPUBICYCHBI HE
TOJILKO paboTojaTesid, HO M peJakUud CpPEeICTB MaccoBoW HHpopManuu
(opraHuM3zanuu, YUYpeKIAEHUs, NPEANpUATUS JHMOO TpakJaHUH, OOBEAHMHEHHUE
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IpaXKJlaH, OCYILECTBIISIIOIINE IPOU3BOJICTBO U BBIIYCK CPEACTB MAacCOBOU
uH(OpMAINN), UX YUPEAUTENN U TJIABHBIEC PEIaKTOPHI.

CoBepiiieHre yKa3aHHOTO NIPABOHAPYIICHHS BJIEUET HAJIOXKEHUE mTpada mo
ct.13.11.1 KoAlIl, xoTopas ObljIa BBEJIEHA B KOJIEKC BO HcToNHEHNE DeaepanbHOTO
3akoHa Nel62-®3. Pasmep mrpada mis rpaxknaan coctasisier or 3000 mo 5000
pyOuiei, a quis ropuauueckux jauil — ot 10000 go 15000 pyOreit.

MOT HeOoIHOKpPAaTHO yKa3blBajla Ha JUCKPUMMWHALIMIO KEHIIWH B TPYIAOBBIX
OTHOWLIEHUSIX B CBA3M C OIPAHMYECHHEM UX JocTyna K 456 mnpou3BOJCTBaM,
paboTaM M JODKHOCTSIM, YCTaHOBIEHHBIM B Ilepedre Ne 162 ot 25.02.2000r.",
MIOCKOJIBKY BpE€IHBIE MPOU3BOJICTBEHHbIE (PAKTOPHI OKA3bIBAIOT HEOJIArOMpPUSITHOE
BO3JICHCTBUE HA PENPOAYKTUBHOE 37]0POBbE, KaK JKCHIINH, TaK U MY>KUYHUH.

B nocranosnenun Ilnenyma BepxoBHoro Cyaa P® ot 28.012014r. Nel «O
IIPUMEHEHUN 3aKOHOJIATENIbCTBA, PErYyJIUPYIOWIEr0 TPYA JKEHIUWH, JHI[ C
CEMEHHBIMU OO0S3aHHOCTSAMHU W HECOBEPILIEHHOJETHUX»  YKa3aHO, YTO JIaHHbIE
OTPAaHUYECHHS] YCTAHOBJICHBI B IEJSAX 3AIIUTHI 3JOPOBbS KEHIIUH OT BO3JEHUCTBUS
BPEIHBIX U (MJIM) OMACHBIX MPOU3BOJICTBEHHBIX (PAaKTOPOB.

[TosToMy oOTKa3 KEHIIMHE B 3aKIOUYEHUU TPYJAOBOrO JOTOBOpa Ha
BHITIOJIHEHWE HA3BaHHBIX pPabOT HE SBISIETCS JUCKPUMHUHAIIMEH, €Clu
paboTonaresnieM He co3AaHbl O€30IacHbIE YCIOBHS TPYyAd, YTO HOATBEPKIAECHO
pe3yJibTaTaMu MPOBEACHUSI CHEIUAIbHOW OLICHKH YCJIOBUH TpyJa, a TaKkKe
3aKJIFOYEHUEM TOCYAAPCTBEHHOM 3KCIIEPTHU3bl YCIOBUM TPy Ia.

Ho B cnywae co3manusi paboTomaresieM O€30MAaCHBIX YCIOBUM Tpyna,
MOATBEPKACHHBIX pe3yJibTaTaMU CIEeIUATbHON OIIEHKH, TOMYCKAeTCs MPUMEHEHNE
TpyJla *KEHIIMH Ha padoTax (mpodeccusix, JOIKHOCTSX ), BKIIIOUEHHbIX B [lepeueHb
ot 25.02.2000r.

Kak ykazano B Onpenenennu Koncrurynumonnoro Cyna PO ot 22.03.2012r.
Ne617-0-O%, Tlepedenp He ycTaHABIMBACT aOCOMIOTHOTO 3alpeTa Ha MPHUMEHEHNUE
Tpy/Jla >KCHIIMH, a OTPAaHUYMBAECT €ro J0 YCTpaHEHUsS Ha KOHKPETHOM paboueM
MECTE BPEAHBIX JIJIS dKEHCKOT'O OpPraHrn3Ma MPOU3BOICTBEHHBIX (PaKTOPOB.

®denepanbHbiM 3aKkoHOM OT 01.12.2014r. Ne419-d3% B ®denepanbHbIN 3aKOH
oT 24.11.1995r. Ne 181-®3 «O counanbHON 3alIUTE WHBAJIWIOB» BHECEHA HOBAas
cr.3.1 «HemomycTuMocTh TMCKpUMHUHALMY 110 IPU3HAKY UHBAIIMIHOCTI», KOTOpas
BcTyuT B cwity ¢ | suBapss 2016r. @opmynupoBKa 3TOM CTAaTbU ITOJTHOCTBIO
coorBercTByeT mnojoxkeHussMm ECX u KouBenuun OOH o0 mnpaBax MHBaJIUIOB
2006r. ITox nuckpyUMHUHAIMEN MO MPU3HAKY MHBAIMIHOCTH MOHUMAETCs Jt000e
pasznuyue, UCKIYEHUE WIM OrpaHUYEHUE MO MPUYMHE WHBATUIHOCTH, ULEJBIO
au00 Pe3yJbTaTOM KOTOPBIX SIBJISIETCS yMajJeHUE WIM OTPULIAHHE TMPU3HAHUS,
peanu3aliuy Wik OCYUIECTBIICHHS HapaBHE C JPYTMMHU BCEX TapaHTUPOBAHHBIX B
Poccuiickori  denepanu mpaB U CBOOOJ UeJOBEKa W TpakJIaHWHA B

1«Cobpanue 3akoHogaTenscTBa POy, 06.03.2000, Ne 10, ct.1130.
2«bronnerens BepxosHoro Cyna POy, Ne 4, anperns, 2014.

3CIIC «Koncymsrantllmocy.

4«Cobpanue 3akoHomaTenbcTBa POy, 08.12.2014, Ne 49(gactp VI), c1.6928.
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MOJINTUYECKOW, 3KOHOMUYECKOM, COLMAJIBbHOM, KYJIbTYPHOW, TPAKIAHCKOU WU
0001 nHOM 00JacTH.

Jlns moBwimeHuss 3¢G@(EKTUBHOCTH 3alIUThl paOOTHUKOB IIEIECO00pPa3HO
BBECTH B POCCHHCKOE 3aKOHOJATEIHCTBO MEXaHU3M «IepeHoca OpeMeHu
JIOKa3bIBaHMs» C uUCTHA (paboTHHMKAa) Ha OTBeTynka (paboromatens). Ha sto
YKa3bIBAaIOT TaKME ABTOPUTETHBIE MEKIyHapoaHble oprannzannu kak OOH, MOT,
CE u np.

Mexanu3M «mepeHoca OpeMeH! NTOKa3bIBaHUS» JTOJDKEH HMCTOJIb30BaThCS B
CydasiX 3allUThl TPaXKJaH OT AUCKPUMHHAIMU BO BceX cdepax 0OIIeCTBEHHOU
JKW3HU, @ HE TOJBKO B TPYJOBBIX OTHOIIEHUsAX. KOHEUHO, 3TOT BOmpoc Tpedyer
CEpPbE3HOI0 HM3YYEHHS] M OCMBICICHUS KaK CO CTOPOHBI 3aKOHOJATENIE W
PaBOMPUMEHUTENEH, TaK U TPaKIaHCKOr0 00111eCTBa, N3MEHEHUSI TPaBOCO3HAHUS
rpaxaad. Bnecenue cootrBercrByromux usMmeHeHuidr B [TIK P® Oyner
CIIOCOOCTBOBATh COBEPILIEHCTBOBAHUIO OTEYECTBEHHOM TMPABOBOW CHUCTEMBI U
3allUThI PAB YEJIOBEKA.

Bropoii mexaHu3m 3anuThl npas, ycTaHoOBIeHHbIX B ECX, 3akntouaercs B
pPaCCMOTPEHUM KOJUIEKTHBHBIX >Kalo0 TPOTHUB TOCYNapCTB, JIOMYCTHUBIIMX
Hapyuenusi. CornacHo JlononnurensHoMy Ilpotokony k ECX, BcrynuBuiemy B
cuny B 1998r., HanmoHaJIbHBIC OpPraHU3aMu padoTomarelied U mpodcoro3oB, a
takke EBpomelickas koH(peneparus mpodcorozoB (ETUC), “busneccErpoma»
(UNICE), Mexaynapoauas Opranusanus pabotomarencii (IOE) m HexoTophie
MEKIYHAPOIHbIE HETIPABUTEIILCTBEHHBIE OpraHu3aluu, HAJICJICHHBIE
KOHCYJIbTaTUBHBIM cTaTycoM Iipu CE, nosiyuunu npaBo 1mojaBaTh KOJUIEKTHUBHBIC
*ano0bl Ha rocyapcTsa, Hapymatoume ECX.

XKanoba nanpasinsercs ['eHepanbHOMY ceKpeTapio, KOTOPBIM OTIPABIISAET €€
KOIIHIO TOCYJIapCTBY-OTBETUMKY, U nepenaet ee EKCII.

Kanoba nmomwkHa coaepxkarb HH(POPMAIMIO, TOATBEPXKIAIOUIYI0, YTO
OpraHu3alus -3asBUTEIb YJOBJIETBOPSET YCTAHOBICHHBIM TPEOOBAaHUAM, a TAKXKe
cceuiky Ha HOpMbl ECX, KOTOpbIE MpEeANOIOXKUTENbHO ObuiM HapylieHbl. K
3asBJICHUIO JOJKHBI TPWIATaThCsd OOBSICHEHUS TPABUTENBCTBA W JIPYTUe
JIOKYMEHTBI, OTHOCAIIMECS K ITPEIMETY CIIOpa.

Kanoba mogaercs Ha aHTTIMHCKOM MK (PPAHITY3CKOM SI3BIKE.

Cuauana Komwuter ompenenser COOTBETCTBHE >KajoObl YCTaHOBJICHHBIM
dbopManbHBIM TpeOOBaHUSIM (Hanuuue HEO0OXOIUMBIX PEKBHU3UTOB,
MOJIHOMOYHOCTh MCTLA, YyKa3aHuMe Ha HapyueHHble HopMmbl ECX, MHeHue
rocyJapcTBa-oTBeT4yMka o npuemsiemocty U ap.). Pemenue EKCII o
IPUEMIIEMOCTH >KajoObl NPUHUMAETCS Ha IUJICHAPHOM 3aCEJaHUU IPOCTHIM
OOJIBIIMHCTBOM T'OJIOCOB. YKa3aHHOE PEIICHHE HAMPABISETCS CTOPOHAM.

Jlanee  HauMHaeTrcs  IpouUeaypa  MPEACTABICHHUS  BO3PAXEHUU U
JOTIOTHUTENBHON MH(POPMAIUY, UMEIOIEH OTHOILIIEHUE K JEITy.

B cnydae HeoOxommmoctn KoMHTET MOXKET TMPUHATH PEIICHHE O
MPOBEJECHUU MyOJIMYHBIX CIYIIAHUN C NPUTIAIIEHUEM MPE/ICTaBUTENIEH CTOPOH.

[Tocne paccMOTpeHuMsi BCeX MOCTYNUBIIMX IO Jiesly marepuaiioB Komwurer
NPUHUMAET pelIeHUE MO CYIIECTBY kanoObl. Pelienue HampaBiiseTcss CTOpOHAM
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xanobsl u Komurery MUHUCTpOB B J0KJIaae, KOTOPBIM MyOJIMKyeTCs uepes
YEThIpE MeCcsLa.

C 1998 r. xomuuectBo kanobd, mogaBaembix B EKCII, mocrossHHO pacrer.
VYBenuueHue KOJMYECTBA KaJOO CBUIETEIBCTBYET O IOBBINIEHUM AKTUBHOCTH
npo(Co030B M HENPaBUTEIbCTBEHHBIX  OpraHu3aluii, MpeaCTaBISIOMIUX
rpaxaanckoe oOmiectBo. OHHM BKIIOYAIOTCS B TMPOLIECC MOJAYM JKajJold u
NPUBJIEKAIOT BHMMAaHWE MPABUTEIbCTB K  CYIIECTBYIOIIUM  COIMAJIBHO-
HPKOHOMHUYECKUM MpoOJieMaM, K CIydasM HapylIEeHUs MpaB, TapaHTUPOBAHHBIX
ECX.

[Ipu npunaTHM pemieHnii KOMHTET MO COLMaIbHBIM NIpaBaM BO MHOTOM
PYKOBOJCTBYETCSI TEMH K€ MpUHLMNAMHU, 4yTo W EBponeiickuii Cyn mo mpaBam
YyeJioBeKa — 0053aTesIbHOCTh UCIIOMHEHUS! PElIeHH, cB0OOa CTpaHbl B BHIOOpE
MEXaHU3MOB HCIIOJIHEHMS], 3a1IPET TUCKPUMHUHALIMM U JIP.

O 3Haummoctu pemenuit Komutera cBUaeTenbCTBYeT TOT (akT, 4TO
EBpomneiickuit Cyn mo mpaBaMm 4elOBEeKa CChUIACTCS HAa HUX MpU OOOCHOBaHUHU
CBOMX PEIICHUU.

B cBa3u ¢ TeMm, yto Komurer mo comuanbHbIM IpaBaM HE SBISAETCS
CyJI€OHBIM OPraHOM, OH MOXET OYE€Hb OBICTPO BMEIIATHCA W YPEryJUpOBaTh
OCTpyI0 cuTyanuio. B omiimuue ot nponeaypsl oopamenus B EBponeiickuii Cyn mmo
npaBaM 4elloBeKa, He TpeOyeTcs NpeBApUTEIbHO MCMIOJIb30BATh B IOJHOM
o0beMe HAIMOHAJIbHYIO MPOLENypy O0KaJOBaHMS PEIICHUM CyaeOHBIX OPraHOB.
BmemarensctBo Komurera He Bieder 3a coOOM B3bICKaHUS YOBITKOB C
MIPOUTPABILIEN CTOPOHBI. Bece 3TO co3aaeT o4ueBUAHBIE TPEUMYIIECTBA, MO3BOISET
COKpaTUTh MPOUEAYypY TMPUHATHUS PELNIEHUA W BHECEHHUS U3MEHEHUW B
HAIMOHAJIBHOE 3aKOHOJATEIhCTBO, XOTSA 3TO MPOUCXOJUT HE Tak OBICTPO, Kak
XOTEJI0CH OBI.

Poccuiickas ®@enepanus He paruduiupoBana JonomaurensHeiii [IpoTokon
k ECX 1998r., ycraHaBIMBalIMi NOpolUeAypy NOJAaYd U PACCMOTPEHUS
KOJUIEKTUBHBIX kajno0. [TorTomy 3asiBienuit Ha HapymeHue PO nonoxennit ECX
B EKCII He moctrynmamo. OnHako pelIeHHs, NMPUHATBIE B OTHOLICHWM IPYTHUX
CTpaH, CJeNyeT YYUThIBaTb MpPHU BHECEHHMM W3MEHEHUH B JACHCTBYIOLIEE
3aKOHOJATENbCTBO, YTO OYJET CHOCOOCTBOBaTh MOBBIIEHUIO 3(()EKTUBHOCTH
3alUTHI TPYAOBBIX U COLMATBHBIX MTPaB YeJIOBEKaA.

KyapsiBues M.A.}
Xaprus EBponeiickoro Coro3a 00 0CHOBHBIX IIpaBax:
ot EBponsl rocynapers — k EBponie Hapoaos?

AHHOTANMS: B CTaThe pacCMaTpPUBAIOTCS poiib U 3HaueHue Xaptuu EC 06
OCHOBHBIX TPaBax B Pa3BUTUHM MEXKIYyHAPOIHOW pErjiaMEeHTalluU TMpaB U CBOOOT

1KynpsiBueB Makcum AJlekcaHIpOBUY, KaHIUIAT IOPHINIECKIX HayK, HAyYHBIH COTPYIHUK CEKTOPA TCOPUH

KOHCTUTYLMOHHOTO IpaBa MHcTuTyTa rocynapcrsa u npasa PAH.
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YyelloBeKa Kak IMPOSIBJICHUE «TYMaHUTApPHOW» COCTABISIONIEH €BpPOMNEHCKOro
MHTErpallMOHHOTO TpolLiecca.

KiiroueBble ci10Ba: mpaBa 4YeEIOBEKa, MEXIYHApOJHbBIE aKThl O IIpaBax
yenoBeka, Xaptus EC 06 ocHoBHBIX mpaBax 2007 r., eBporneickas HHTeTrpaius.

Bompoc 0 «u4enoBed4ecKOM H3MEPEHHHM» HWHTErPAMOHHOrO Ipolecca
aKTUBHO OOCYXXJaJicd, HayuMHas C CaMblX paHHUX DTaloOB E€BPOINEUCKON
MHTETpalyy B paMKax IHCKypca KoHuenuui «Espona yupexaennin» wim «EBpora
rpaxKaaH», «CO3 TOCYIapCTB» MM «COI03 HApo10B». McxoaHoi Toukol 3peHust B
JAHHOM BOIpOce ObUIO TPEJICTAaBIEHUE O TOM, 4YTO OTBETCTBEHHOCTh 32
coOro/ieHre mpaB U cBoOOJ Tpa)kAaHMHA HECYT B MEPBYIO OYepellb rocy1apcTBa
— uyeHsl cooOuiecTB. [loaToMy nOKyMeHTHI B 0OJacTH TpaB UeIOBEKa
MPUHUMAIIUCh Ha MEXIOCYJIapCTBEHHOM YPOBHE, a B YUPEAUTEIbHbBIX JOKYMEHTAX
EBpormneiickux cooOIIEeCTB IIUTENBHOE BpeMsS OTCYTCTBOBAIM KOHKPETHbBIE
MOJIOKEHUSI KaK O MpaBax M CBOOOJax, Tak U O CyAeOHOM KOHTpPOJE 3a HX
coomonenneM. Ha HavambHBIX «IKOHOMHMYECKHX» dTamax eBpONEHCKON
WHTETpalMd UX «TYMaHUTapHas» COCTAaBISAIONIAsl, €CJIM U MPUCYTCTBOBAJIA, TO B
Jy4IIeM CiIy4ae CBOAWIACH K JCKIAPUPOBAHUIO OOIIMX TMPUHIIUIOB YBaXKEHUS
npaB U CBOOOJ 4YEIOBEKAa M CTPEMIICHHS] OOECIEUYUTh OJIAronojlydue rpak/iaH.
Bonpocel ke mpaB yenoBeKa BBIHOCWIHCHL B cepy MOIUTHYECKOTrO
COTpyJHUYECTBa rocyapcTB B pamkax Cosera EBpomnbl v T.i. OgHAKO ¢ TEUCHUEM
BpEMEHU Bce OoJiblliee TMPU3HAHME TOJy4aeT UAesl HaJeNeHUs] 4YelOoBeKa
«EBpPOIICUCKMMMU» IIpaBaMHU M HX 3aKpeIUIeHUs Ha YpoBHE EBporenckux
cooO1ecTB (T.H. KOMMYHUTapHbI TOAXOJ K IpaBaMm uenoBeka). [lo mepe Bce
Oojilee TECHOM e€BpOMEHCKOM UHTEerpanuu TmpaBo EBporneickux cooOIiecTB
Pa3BUBAJIOCh UMEHHO B ’TOM HaIlPaBJICHUH.

Eme poroBop o cozmanuu EDC B 1957 1. npemycMmoTtpeln cCileayroliue,
TJIaBHBIM 00pPa3oM «IKOHOMHUYECKHE» TpaBa M CBOOOJBI TpaXKaaH ToCyJapCcTB —
YJIEHOB 3TOW OpraHM3allMu: 3alpeT BCSIKOW NMCKPUMUHAIIMU YEJIOBEKA B CBSI3U C
IpaKIaHCTBOM (CT. 6), cBOOOA MEPENBIKEHUS TpaxkaaH U pabOTHUKOB (CT. 48),
comualibHbIe TIpaBa paboTHUKOB (cT. 51), cBOOOMa BBHIOOpAa MeEcCTa KUTEIHCTBA
(ct.ct. 48-51), cBOOONA ABMMXKEHUS YCAYT (CT.CT. 59-66), MpaBo HA paBHYIO OILIATY
tpyna (cr. 119). Maactpuxtckuii goroBop o co3ganuu EC 1992 r. yupenun
EBPOIICHCKOE TPAXKTAHCTBO M 3a(UKCUPOBAT DSl BHITCKAIOIMIUX W3 HETO IIPaB:
npaBo Ha CBOOOAY TMEpPEIBMXKEHUST W BbHIOOpa MeCTa KUTEIbCTBA, IPABO
y4acTBOBaTh B MYHMIIMIIAIBHBIX M  E€BPOINEUCKUX BbIOOpax, TMpaBO Ha
JTUTIJIOMAaTHUYECKYI0 W KOHCYJIbCKYIO 3aIllUTy B TPEThUX CTpPaHaX CO CTOPOHBI
at060ro u3 rocyaapcts — wieHoB EC U npaBo neTtunuii. ITU MONOKEHUsT ObLIN
BIIOCJICICTBUM PA3BHUTHI U JIOMOJHEHBI B AMCTEpAamMckoM noroBope 1997 r. He
JlaBasi MCUEPIIBIBAIOIIETO KaTajora rnpas u cBo6o, Maactpuxtckuit 1orosop 1992
. YCTAaHOBUWJI TPU UCTOUYHHKA OCHOBHBIX IIPaB YEJIOBEKA, IPU3HABAEMBIX HA YPOBHE
EC: 1) mpaBa u cB0OO/BI, 3aKpeIIeHHbIE B eBporielickoii KoHBeHITMM O 3amuTe
mpaB yeJoBeKa U OCHOBHBIX cBoOoa 1950 r. (manee EKIIY); 2) nmpaBa u cBoOOIbI,
BBITEKAIOIIUE U3 OOImMX Mg rocyaapctB — wieHOB EC KOHCTUTYIIMOHHBIX
Tpaauuuii; 3) mpaBa v CBOOOJIbI, BEIBOJUMBIEC M3 OOIIMX MPUHLMUIOB mpaBa. Ha
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3TOM OocHOBE (opmupyeTcs npaktrka EBponeiickoro Cyja mo npaBaM 4eoBeKa u
Cyna EBponeickux cooOIIeCTB, B KOTOPOMl HAXOAHUT BBIpaXKEHHE €BpoIercKas
TpaJaulKs MPaB YEJIOBEKA.

B nonutuke EC BbIpaboTasioch JBa BO3MOXKHBIX PELICHHS] MPOOIEMbI
3aKperyieHusT MpaB M CBOOOJ ~ 4eJIoBeKa Ha  HAJAroCyAapCTBEHHOM
obmeeBponeiickom ypoBHe: win npucoeaunenue EC k EKITY B kauecTBe o/HOMU
u3 cTopoH 3Toi KonBeHumu, wiu xe npunsatie Coro3Hoil XapTuu MpaB yeIoBeKa.
Yro kacaercs mepBOro M3 OOO3HAYCHHBIX HAMpPaBICHUH, TO 00513aTE€IHLHOCTH
nonoxxenuit EKIIY gns EBponeiickux coobmiecTB ObLla KOCBEHHBIM 00pazoM
npu3HaHa B npeueneHtHod npaktuke Cyaa EBpomneiickux cooOiectB, a 3aTeM
opunmanbHO JAekiapupoBaHa B cT. 8 Maactpuxrtckoro JloroBopa o co3gaHuu
EBponeiickoro Coroza 1992 r. Opnako 5Ta Jekjapaluss HOCUJIA XapakTep
«J10OPOBOJIBHOTO 0053aTeNIbCTBAY, HE CHA0KEHHOTO JIOJKHOM Cy1e0HOM 3aIluTOM.
duznyeckue W OPUIWYECKHE JIMI[Aa HE MOIJIM 00KaloBaTh JIEUCTBUS
HaJHAIMOHAJIHBIX €BPOINEUCKUX MHCTUTYTOB B EBpomneiickom Cyne mo mpaBam
YyeloBeKa U He mMenu npaBa Ha oOpamienue B Cyn EBpomnetickux coobmects. B
1994 1. Coser EC ob6paruncs B Cyn EC 3a 3akiodueHreM O TOM, HACKOJIBKO
npucoeaunenue EC k EKIIY coBmectumo ¢ yupenurenbubiMu gorosopamu EC. B
cBoeM 3akmoueHuu oT 28 maprta 1996 r. Cyn EC ycTtaHOBWII, UTO B COOTBETCTBUHU
¢ peiictByromumM npasom EC EBpomnelickoe cooOIIeCTBO HE MMEET HaIeKalluX
IIOJIHOMOYNH, TMO3BOJAIOIIMX €My peEIarb BOMNPOC O NPUCOEAUHEHHH K
Kousenuuu. Takoe npucoearHeHne TpeOyeT BHECEHUSI HEOOXOIUMbIX U3MEHEHUMN
B YUPEAUTEIIbHBIE JOKYMEHTHI EC'. 13 mas 2004 r. B CrpacOypre Obul MPUHSAT
[Ipotokon Ne 14 x EKIIY, monmonHuBmmMi ykazaHHyr0 KOHBEHLMIO MOJOKEHUEM,
nonyckarommuMm ydyactue EC B 3TOM J10roBope B KauyeCTBE OTIEIbHON CTOPOHBI:
«EBpomneiickuii Coro3 MOXKET MPUCOSTUHUTHCS K HacToselt KonBeHiuu (HOBBIN §
2 cr. 59 EKITY)%

Kpome Toro, B mpaktuke EBpomeiickux coobmectB, a 3ateM u EC
IPEANPUHUMAIIMCE HEOJHOKPATHBIE NOMBITKU MPUHATH KOHCOJUIUPOBAHHBIA aKT
0 TmpaBax U cBoOOJax: COBMECTHOE 3asBiICHHE 00 OCHOBHBIX MpaBax
EBponapnamenta, Cosera u Komuccuu 1977 r.; npunsteie EBpornapiaMeHTOM B
1989 romy /[ekmapanuss 00 OCHOBHBIX IpaBax M cBoOojgax u Jleknapauus o0
OCHOBHBIX cColIMaNbHbIX mnpasax; IIportoxkon u Cornamenue 0 COUMATIBHOU
MOJIUTHUKE COOTBETCTBEHHO 1992 1 1997 rr. JIornueckum 3aBepuIeHUEM 3TOTO psAaa
JOKyMEHTOB ctania Xaptus EBpornelickoro Coro3a 00 OCHOBHBIX NpaBax, KOTopas
obla pazpadorana B 2000 r. cnenmanbHbiM KonBeHTOM BO Ti1aBe ¢ P.Xepiiorom u

1Cwm. Tonmopuun b.H. EBponeiickoe mpaso. M., 1999. C. 220.
2Poccust parndummposaina stot [Iporokon mocnenueit n3 47 crpan — ygactankoB EKITY denepanbabiM 3akoHOM OT 4 (heBpas

2010 roga Ne 5-@3 // Poccmiickas razera. 2010. 8 peBpais.
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npunsaTa EBponeiickum napiamentom, CoBerom EC u EBponelickoit KoMUCCHEN B
Hume 7 nexa6ps 2000 r.t

[Toznaee Xaptus EC 00 0CHOBHBIX ITpaBax B HECKOJIBKO M3MEHCHHOM BHUJIC
Obila wuHKOpTiopupoBaHa B TekcT IIpoekta JloroBopa, yCTaHaBIMBAIOIIETO
Koncturyuuto mist EBponbr (1. H. «Koncturyuuu ECy») 2004 r., B KadecTBe
OJIHOTO W3 CAMOCTOSITEJIbHBIX  pa3feiaoB  (4acTb 11)>.  Opnako HeyJada
00111€eBPONEINCKOr0 «KOHCTUTYIIMOHHOTO TPOEKTa» W BO3BpaT K JIOTOBOPHOMU
dbopme perynmupoBanusi EC He mpuBenn K OTKa3dy OT HJICH COIO3HOW XapTHH 00
OCHOBHBIX TpaBax. HoBas, «amantupoBaHHas» penakuuss Xaptuu EC 00
OCHOBHBIX TMpaBaXx M TMpuUJaraeMbIX K HeH OQUIMAIBHBIX pa3bICHEHUU ee
N0JIOKEHUH OblIa pazpaboTaHa B mpouecce noaAroToBku Jluccabonckoro gorosopa
2007 r. o BHeceHMM HM3MEHEHUH B 0a3zoBbie J0TOBOphl 0 EC M TOPKECTBEHHO
npoBo3riamieHa 12 nekabpst 2007 r. B CtpacOypre. B pesynbrare Xaptus EC 00
OCHOBHBIX IpaBax B KadyeCTBE OTIEIHHOTO JOKyMEHTa Oblja MPUCOEIHWHEHA K
yupenurenbHbiM 1okymeHTaM EC — JJoroBopy o EBponeiickom Cotoze, JloroBopy
o ¢ynkunonupoBanuu Epomneiickoro Coro3a (0b6a JOoKymMeHTa — C BechbMa
CYIIECTBEHHBIMH HM3MEHCHUSIMH, BHECEHHbIMU JIuccaGOHCKUM JOTOBOpPOM), a
TaKke 3aKITIOUNTEIIBHBIM aKTOM U cOOCTBeHHO JInccabonckum moroopom 2007 r.,
npuodOpena paBHYIO C HUMHM HOPUIUMYECKYIO CWJIYy W BCTymnujia B JelcTtBue c 1
nexabps 2009 r. Texkcr XapTum COCTOMT W3 MpeaMOyJbl U CEMHU pPa3JeioB,
3aKITIOYAIONIKX B cebe 54 cTaThu’ .

Aopecamom mnonoxenut Xaptuun EC 00 OCHOBHBIX IMpaBax SBISIIOTCS
uHcmumymol, opeansl u yupexcoenuss EC, a Ha TOCy1apCcTBa — YIEHBI JCHCTBUE
COOTBETCTBYIOIIMX TOJOKEHUN paCIpOCTpaHseTCs JIMIIb B TeX Clydyasx u
npeaenax, Korga oHu peanusytor npaBo EC, U He IOMKHO BBIXOAUTH 3a PaMKHU
atoit ceprl. Takum obpazom, XapTtuss EC 06 0CHOBHBIX IpaBax — 3TO OTHIOb HE
JEKJIapalysi TpaB €BpPOIEWIIEB, a BCEr0 JIMIIb MWHUMAJIbHBIM KaTajor
oOIenpu3HaHHbIX MpaB U cB0OOA Tpaxmaan EC B OTHONIICHHWSIX C OpraHamw,
WHCTUTYTaMH U yupexaeHussiMu EC, KOTOpbIe «CBSI3BIBAIOT MPaBOMY IyOIUYHBIC
BJIACTU MOCJIETHETO.

Henb3st HE OTMETHTH TOT'O OYEBUIHOTO 0OcTOsATENbCTBA, uTO XapTusi EC 00
OCHOBHBIX TMpaBax H3iaraer OOJBUIMHCTBO 3a(UKCHUPOBAHHBIX B HEW MpaB U
CcB0O0OO/J B MpeAeNbHO 00001IEHHOM, a0cTpakTHOH (hopme. [Ipu 3TOM ee monoxeHus

106 ucropun pa3pabOTKU ¥ IPUHATHSA JAHHOTO JOKYMEHTA, a TaKoKe ero IMepBOHaYalbHbIN TeKCT cM. XapTusa EBponeiickoro
Coto3a 00 ocHoBHBIX paBax: kommeHTtapwuii / [Tox pea. C.1O. Kamkuna. M., 2001; Poccust 1 EBponeiickuiit Coro3: JOKYMEHTHI U
marepuaist / [log pexn. C.1O. Kamkuna. M., 2003. C. 114-129.

2Cwm. gacts I Xaptuu Coro3a 06 ocaoBHbix npaBax Koncruryuuu EC (ct.ct. [I-61 — 11-114), a Taxxe dexnapanuio B
OTHOUICHUH Pa3bsACHEHUH XapTin 00 0CHOBHBIX mpaBax // Koncturyuus EBponetickoro Coro3a: JloroBop, ycTaHaBIUBAIOIIHIA
Koncrutynuro ans Eponsl (c kommenTapuem). M., 2005. C. 137-149, 542-581.

3Texct Xaptiu EC 06 OCHOBHBIX IpaBax M MpUJIaraeMbIX K Hell opunuansHbX Pa3zpscHernii XapTun 00 OCHOBHBIX IpaBax B
obnoBneHHOH pepakimu 2007 T., a Taxke 0OIIYI0 XapaKTepHCTHKY JaHHOTO JoKyMeHTa cM. EBponeiickuii Coros:
OcHoBoIoIararoye akTel B pefakiun Jinccabonckoro orosopa ¢ komMmenrapusamu. M., 2013. C. 11-12, 85-96, 554-602 (manee

Espomneiickuii Coro3: OCHOBOIOIATrAOIIUE AKTHL..).
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XapaKkTepU3yrOTCs OONbILIEH AEKIapaTUBHOCTBIO U MEHBIIEH KOHKPETHOCTBIO JaKe
II0 CPAaBHEHUIO CO MHOTMMH YK€ CYLIECTBYIOUIMMHU €BPONECHCKUMU KOHBEHIUSAMU
U XapTUsAMHU O TpaBax yenoBeka. Co3HaBas 310, camu coctaButenu Xaptun EC 00
OCHOBHBIX IpaBax COWIM HEOOXOAMMBIM CHAaOAUTH €€ YK€ YINOMHHABIIMMUCS
crenuanbHbIMU OuLnanbHbIMU «Pa3bsicHeHusIME XapTuu 00 OCHOBHBIX IpaBax»,
COEPKAIUMHU «IIPUBA3KW) €€ IOJOKEHUN K CYIIECTBYIOIIEMY €BPOIEHCKOMY
npaBy U eBponeiickoil npaktuke. EC npucoeaunsiercs EKITY'. A B rpolecce
IPUMEHEHUS U TOJKOBaHMS nojoxeHnii Xaptuu EC 00 OCHOBHBIX MpaBax cieayeT
YUHUTBIBATh HE TOJIbKO €BPOMNEHCKHE aKThl U €BPOMNEICKYIO0 MPAKTUKy B 00JacTu
IIpaB 4Y€JOBEKAa, HO M MOJIOKEHUS KOHCTUTYLUMA M KOHCTUTYLUMOHHBIE TpaaulUu
rocynapcte — uneHoB EC, a Takke MX HAIMOHAJIBHOE 3aKOHOJATENbCTBO H
HAllMOHAJIBHYIO MPaKTUKYy. BO3MOXKHO, cocTaBuTenn XapTUU UCXOJWIM U3 TOTO,
4YTO M3BECTHBI YPOBEHb KOHCTUTYLMOHHOI'O Pa3BUTHs JEJIA€T HEKOTOPHIE IIpaBa
4eJI0BeKa CcaMoO COOOH pa3yMEIOLIUMMUCS, a MX CHELHMAIbHOE 3aKpeIUIeHHe —
W3JIAIIHAM, XOTS ¢ TAKOW TOYKOU 3PEHUS U TPYAHO COIVIACUTHCA.

Bce aTo no3Bossier xapakrepuzoBaTh XapTuio EC 00 OCHOBHBIX IIpaBax Kak
pe3ysbTaT MpeneiabHO O0Ied MpenBapuTeIbHON KOAU(PHUKAUU BCErO0 MAacCHBa
€BPOINECUCKUX MEXAYHAPOJHBIX COTJALIEHUH, a TaKKe KOHCTUTYLHMOHHBIX
TpaguLUKA U KOHCTUTYLIMOHHOW NMPAKTUKH OTAEIBHBIX €BPOIEUCKUX TOCYAapCTB B
oOnacTu npaB yenoBeka. Ho B TO ke BpeMs 3TOT TOKYMEHT UMEET HaJACTPOECUHbIH,
HECaMOCTOATENbHBIA XapaKTep U HEPA3PBIBHO CBA3aH CO CBOUMM «KOPHIMI» — CO
BCEM MAaCCHBOM CBOMX MCTOYHHMKOB. 3ajaya XapTUU — HE CTOJIBKO CKa3aTh YTO-TO
HOBOE O IMpaBax YeJIOBEKa, CKOJIbKO SICHEE BBIPA3UTh TO, YTO YK€ OBLIO CKa3aHO IO
stoMmy mnoBoay. Xaptuss EC 00 OCHOBHBIX MpaBaXx HE 3aMeHseT co0ou
cloXuBIIeecss B EBpore peryinpoBaHuEe IpaB 4YeJOBEKAa, a JIMIIb IBITAETCS
IIEPEHECTH €T0 Ha HOBBIN YPOBEHb.

I'oBopst o 3HaueHun Xaptuu EC 00 OCHOBHBIX IpaBax JUIsl pPa3BUTHS
JOKTPUHBI IPAaB YEJIOBEKAa, MOXHO BBIIEIUTh KakK COAEp)KaTEIbHbIE, TaK U
WHCTUTYLIMOHAJIBHBIE MOMEHTBI. K colepKaTeapHbIM MOMEHTaM IIPEKIE BCETO
CJIEyeT OTHECTH CYLIECTBEHHOE pacIlMpeHHe Kpyra CyObeKTOB OCHOBHBIX IpaB,
KOTOpBIE TI0 OOIIeMY MpPaBUIy PACIIPOCTPAHSIOTCS HE TOJbKO Ha rpaxaaH EC, Ho
U Ha TMpaKTHYECKH Jo0oe (U3NYECKOe U JaXe IOPHUINYECKOEe JIMILIO,
«IPOKHBAIOIIEE WM HMMEIOIIEE CBOM IOPUAMYECKHM aapec B TOCYHapCTBE —
yieHe» EC, 4To oT4acTh MOXET OBITb OOBSACHEHO «HAIATrOCYIapCTBEHHBIMY
xapaktepom EC. OGpamaer Ha ce0s BHUMaHUE U HCHOJIB3YEMBIH ATHUM
JOKYMEHTOM MPUHUMIIAAIBLHO HOBBIA MOAXOJ K KiacCHU(pUKAIMU MpPaB 4yeIOBEKa
UCXONsl M3 TEX LEHHOCTEH, CONEpPKAHHE KOTOPBIX COOTBETCTBYIOIIME IIpaBa
IIPEIMETHO BBIPAXKAIOT. TeM caMbIM HaIVIHO ACMOHCTPUPYETCS B NOHATHOW U
JNOCTYIMHOM Js  JiroJed  (QopMe CYIIHOCTh «YEJIOBEYECKOIO0  H3MEPEHUS»

1Cwm. maparpad 2 Cr. 6 [JoroBopa o EBpomeiickom Corosze, [Ipotokon o maparpade 2 Ct. 6 loroBopa o Eporneiickom Coroze
OTHOCHTENBHO npucoeuaennst Coro3a k EBporneiickoif KOHBEHIINH O 3allUTe IIPaB YeI0BEKa X OCHOBHBIX cBoOO, Jlekiapariiio
B OTHOLIeHHH naparpada 2 crateu 6 JJoroBopa o Esponetickom Cotoze // EBponetickuit Coro3: OcHoBononararonye akTsl... C.

174, 406-407, 657-658.
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€BPOIEICKOro MHTErPAllMOHHOTO MPoliecca U Hepa3pbIBHASA CBS3b MPaB U CBOOO]T
yesioBeKa ¢ 0a30BbIMU MpHUHIMIAMH U 1leHHOCTsIMU EC, 3ahMKCUPOBAHHBIMU B €T0O
YUYPEIUTENbHBIX JOKyMeHTax. IIpom3onuio pacmupeHne W pa3sBUTHE KaTajaora
npaB U CcBOOOJ JIMYHOCTU 3@ CUET BKJIIOYEHHMS] B HEro HEKOTOPHIX HOBBIX U
paciipeHHs] COJEp)KaHUs YXKe CyIIEeCTBYIOIMX MpaB u cBoboxa. Karamor
OCHOBHBIX IIpaB B LIEJIOM cTajl Ooisiee cOaJaHCUPOBAHHBIM 3a CUET JOMNOJHEHUS
FPAKIAHCKUX M IOJIMTHUYECKMX mpas, mpeacrasieHHslx B EKIIY, psamom
COLMATBHBIX TIPaB, 3aQUKCHPOBAHHBIX B CIIEIMATBHBIX COMATBHBIX XapTHsX .

JIt00ONBITHON TPEACTABISETCS U CJIOXKUBILAACS CHUTyalMsl CBOEro poja
«aBoiHoro noguuHeHus’» EC mpaBaMm 4YelloBeKa, CBA3aHHAs C MPUCOCIUHEHUEM
EC k EKIIY. /lanHbIi mar o3Ha4aeT OKOHYATEIbHOE OPUIANYECKOE MOJIUYUHEHUE
nesarenbHocTh EC, €ro MHCTUTYTOB, OPraHOB U YUYPEKIACHUNW HOPMAaM 3TOTO
0a30BOro  €BpONEHCKOro  JOKYMEHTa B  cdepe TmpaB  ueJoBeKa |
chopMHUpOBaBILIECHiCSI HAa €ro OCHOBE CyAeOHOM mpakTuke. MHOrue u3 HOpM
Xaptuu EC 00 OCHOBHBIX MpaBax MMEIOT CBOMM OCHOBHBIM HMCTOYHMKOM MMEHHO
EKIIY, a moTroMy COBINAmarOT IO CMBICAY U COAEPNKAHHWIO, B TOM YHCIE H
npuJIaBaeMOMy MM B CyJIeOHOW mpakTuke, ¢ HekoTopbiMu HOpmamu EKIIY.
Bwmecte ¢ Tem, psaa nonoxkennit Xaptuu 11060 He umeeT anajnoroB B Konsennuu (u
TEM CaMbIM JIOMOJIHSET €€) JHOO0 K€ PacUIMpSeT COJEpPKaHHE COOTBETCTBYIOIIMX
noJyioxkeHnii KoHBeHuu (4TO, B YaCTHOCTH BHJIHO M3 MPUJIATAIOIINXCS K TEKCTY
Xaprun ee oduumanbHbIXx Paspschennmii)’. Takum o6pasom, Xaptus EC 06
OCHOBHBIX IpaBax CTAaBUT mepeia coboi 3amgady obecneunTh B pamkax EC Goinee
BBICOKMH YpPOBEHb 3alUThl NpaB W CBOOOJ MO CPAaBHEHHMIO C JEHCTBYIOLIEH
EKITY®, gro IpsAMO CIIEAYET U3 €€ TEKCTa, Jejas TEM CaMbIM BaXKHbIM IIar B
Pa3BUTUU €BPONEHUCKON JOKTPHUHBI IIPAB YEIIOBEKA.

YUro ke Kacaercsi HHCTUTYLMOHAJIBHOIO, CYIIHOCTHOIO M IIOJJIMHHO
uctopuyeckoro 3HaueHuss Xaptun EC 00 OCHOBHBIX mpaBax B II€JIOM Kak
MEXTyHapOJAHO-TIPaBOBOT0 JIOKYMEHTA B Pa3BUTHU PETrJIaMEHTALMU IIpaB U CBOOO
YEJI0BEKA, TO O HEM MOXHO CKa3aTh CIEAYIOLIEe.

Bo-niepBrix, Xaptus EC 00 OCHOBHBIX TpaBax, HE OTPAaHUYUBAACH JIHIIIb
HOBBIM TOJXOJOM K KJacCU(UKALUM OCHOBHBIX IpaB U CBOOOJ 4YeIOBEKa U
rpaXKJAaHUHA, [PUHLMIHAIBHO MEHSET  OOIIEEeBPONEHCKYI0  MOJENb  HX

10606u1eHHBIM HAUMEHOBAHHEM «COLMAIBHBIE XapTHI) B €BPOIEHCKUX IIPABOBBIX aKTaX M IOPUIUYECKON TOKTPUHE
TpaJuLUOHHO 0003HauaroTcs Xaptus Cool1iecTBa 00 OCHOBHBIX COLMANBHBIX MIpaBax paboTHHKOB 1989 r. u EBponelickas
coumanbHas xaptus 1961 r., nepecmorpenHas B 1996 r. TekcTsl 3Tux XapTHil U pa3BUBAIOLINX UX MOJ0KEHUS €BPOMEHCKUX
npaBoBbIX akToB cM.: [IpaBo EBponeiickoro Coro3a: nokyments! u kommenTtapuu // Ilox pen. C.1O. Kamkuna. M., 1999;
Tpynosoe u conuansHoe npaso EBponetickoro Coro3a: JOKyMeHTHI U MaTepuainsl. M., 2005.

2[lepeuens nonoxennit Xaptuu EC 006 0CHOBHBIX MpaBax, KoppecnoHaupyomux nojoxenusm EKITY, npuBoauTcs B
opurmmansabIx PaspsacHennsx Xaptuu EC 06 ocHoBHBIX mpaBax (PasbscHenune cratbn 52 — JlelicTBHE U TOJIKOBAaHHUE TIPaB U
npuHIHIoB) cM.: EBponeiickuii Coro3: OcHoBononaratomue akTsl... C. 599-600.

3B03MOXKHOCTB «IIpeRocTaBIeHHs OoJIee MMPOKOI 3aIUTHI CO CTOPOHHI IpaBa Co103a», MPEKIE BCETo M0 OTHOIICHUIO K IIpaBaM
yernoBeka, rapanTupoaHusiM EKTIY, npexycmotpena naparpadom 3 Cratsu 52 Xaptun EC 06 ocHoBHBIX mpaBax // Tam xe. C.

568.
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peryiupoBanus. B Hacrosiiee BpeMsi KOHCTUTYLIMOHHAass M MEXIyHapOIHO-
MIPaBOBAsl PErVIAMEHTALMS MPAB YEJIOBEKA OCYIIECTBISETCA B PaAMKAX PAa3TUYHBIX
Mojzened. Ha KOHCTUTYLHMOHHOM YpPOBHE JIEMCTBYET MOJENb «CBSI3aHHOCTH
paBOM», KOrJa MpaBa, IPUANYECKA MPU3HAHHBIE TOCYAapCTBOM, OTPAHUYHBAIOT
nyOJIMYHYI0 BJAacTb COOTBETCTBYIOUIETO TrocyJapcTBa. B MexayHapOoIHBIX ke
OTHOLICHUAX  JEUCTBYET  MOJACHb  «TPAHCIALMM», KOTJa  TOCyJdapcTBa
BbIpA0AThIBAIOT HEKOTOpBIE OOIIME MPaBOBBIE CTAaHAAPTHI, KOTOPBIE 3aTeM
TPAHCIUPYIOTCA B HAIMOHAJIBHOE NPABO 3THX TIOCYIAapCTB. MexIyHapOoaHbIe
OpraHbl JHIIb KOOPAUHUPYIOT MPOLECC peall3alvy Pa3IMYHBIMUA TOCYIapCTBaMU
ATUX CTAHIAPTOB U TAPMOHM3ALIMI0 MHOCTPAHHBIX 3aKOHOJATEIBCTB HA UX OCHOBE.
Bxitouenne XapTuum B yuciao ocHoBomojaratomux aktoB EC, oOnamaromimx
BBICIICH IOPUIUYECKON CHUIION, O3HAYaeT Mepexo]i Ha 0O0IIeeBpONEHCKOM YPOBHE
OT MOJIEJIM TPAHCISIUU OOUIEIPU3HAHHBIX YHUBEPCAIBHBIX CTAHIAPTOB K MOJEIHU
CBSI3aHHOCTH NpaBoM. Kpome TOro, 3To CBUAETENBCTBYET O JOCTATOYHO BBICOKOM
ypoBHE pa3Buths HUHCTUTYTOB EC, Koraga Takas CBSI3aHHOCTb CTAaHOBUTCS
HEOOXOIMMOH.

[Tomumo storo, npunarue Xaptuu EC 06 0CHOBHBIX MpaBaxX MOJAYEpPKUBACT
YUPEAUTEIbHBIN XapaKTep Kak camMou XapTuu, TaK U MPOBO3IVIALIEHHBIX B HEH
npaB u cBo0oa. Berynnenue B cuny Xaptun EC 00 OCHOBHBIX IIpaBax B Ka4eCTBE
OJIHOTO U3 ocHoBonousararomux aktoB EC, obmagaromux BbICHIEH FOPHINYECKON
CUJIONM, O3HayaeT Mepexoj mpolecca OOIIEeBPONEHCKON MEXKrocyaapCTBEHHON
MHTErpaliyd Ha HOBBIM, O0Jee BHICOKUI YPOBEHb Pa3BUTHSI MEKIOCYJapCTBEHHBIX
OTHOLIEHUH B pamkax «Bc€ Ooisee cmioueHHoro» EC. 3aduxcupoBaHHbIE B
XapTuu OCHOBHBIE IIPaBa BXOJAT B YUCIO 0A30BbIX MPUHILHUIIOB ATOTO MPOIECCa.

Hakonen, Xaptuss EC 00 OCHOBHBIX TIIpaBax WrpaeT OIpPeAeIICHHYIO
UCTOpUYECKYIO0 poib. Pa3paboTtka u npunstue Xaptuun EC 00 oCHOBHBIX mpaBax
cellali OYEBHIHONW HEOOXOAMMOCTh KOAM(PHUKALMKU CyHIECTBYIOIIMX B EBporie
MEXIYHapOJHBIX JIOKYMEHTOB O IIpaBax YEJOBEKA C YYETOM CIIOKHUBLIEHCS
OPAaKTUKUA KX TOJIKOBAaHMA M MpUMeHeHMs. Takoil mporecc TpeOyeT TpyAaHO
JOCTH)KUMOM COTJIACOBAHHOM BOJIM PA3IMYHBIX TOCYJAPCTB M MOT OBbI OWTH OoJiee
3¢(deKTUBHO B paMKaxX  HAJHAIIMOHAIBHBIX  HMHCTUTYTOB,  OOJIEYEHHBIX
COOTBETCTBYIOIIIMMU NOJHOMOYMAMM. Pemenue 53ToM 3amadyd  IOCPEACTBOM
OPUHATUS OOHOBJIEHHBIX PEJAKIMI CYIIECTBYIOIIMX KOHBEHLMI M XapTUH, a TEM
oonee — pa3paboTku EBporeiickoro kojaekca mpaB 4elOBEKa, MPECTaBIISIETCS
CIOXHBIM W TpYJIOEeMKUM. B KauecTBe mpelefeHTa MNOJ0OHBIX MEPONpPUATUN
MOXHO TIPUBECTH, MNOXKAIyH, Julb IepecMoTp B 1996 1. EBpomneiickoin
conuanpHoM xaptuu 1961 r. YuureiBas 310, ciieyeT noayMarb O JBHKEHUU IO
JIPYroMy MyTH — M0 MyTH MOATOTOBKH COOPHUKOB CYIIIECTBYIOIIUX 0053aTEIHCTB
B 00JacTH TpaB dYeEJIOBEKAa [0 aHAJOTUU CO COOpPHHKAMHU CYIIECTBYIOIIMX
o0s3aTenbeTB M0 CBCE B 007aCTH «4eI0BEYECKOro M3MEPEHHUs», MPU3BAHHBIMU
CIocoOCTBOBATh YITYOJEHUIO TTOHUMAHMS 3THX 0053aTEIBCTB M TaKUM 00pa3oM
UX BBINOJIHEHUIO, CO3J]aHHe KOTOPBIX ObUIO MpeaycMmoTpeHo m. 61 Jlexknmapauuu
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XenbCHHCKOH BCTpedd Ha BblcmeM ypoBHe 1992 1.8 Takme cOOpHHKH,
00BEIUHSIONINE HOPMATUBHBIE MOJOXKEHUS O MpaBaxX YeJloBeKa C MPAKTHKON HMX
NPUMEHEHUS, TOMOTIM OBl MIMPOKOMY KpYTYy JIMIl COCTAaBUTHh NPABWIHHOE
IpeICTaBlieHne 00 MX COBPEMEHHON TPAKTOBKE W CYIIECTBEHHO 0O0OTaTHIHM Obl
NPABOBYIO JIOKTPUHY B JIAHHOW OOJAacTH, TIOCIYXHB CTHUMYJIOM JUIsl €€
JNATbHEUILIETO PA3BUTHS.

Pa3pabotka u npunstrue Xaptuun EC 00 OCHOBHBIX IpaBax CTaJM BaXKHbIM
1aroM B PAa3BUTUHU IOPUAMYECKOW pErIaMeHTallMyd IpaB 4YeloBeKa. XapTus
HECKOJIbKO paCIIMpHUIa KaTaJor OCHOBHBIX MpaB U CBOOO/, IOMOJIHUB €r0 BEChMa
CYILIECTBEHHBIMHU 3JIEMEHTAMHM, OIpPEENINia BO3MOKHbBIE HAIpPABICHUS pPa3BUTHUS
UX perjiamMeHTaluu, MOCTaBuja Ha IMOBECTKY JIHA BOMNPOC O HEOOXOAMMOCTHU
Koau(UKaIMy aKTOB O MpaBax yenoBeka. B xone pa3paboTku u npuHsaTus XapTuu
ObLT MPUOOPETEH TOJIE3HBINM OMBIT COTJIACOBAHUS BOJb CYBEPEHHBIX IOCYJIapCTB U
CIellaH BaXHBIM BKJIAJ B MPOIECC OOIIEeBPONEHCKOW HWHTErpaluuud. XOouyercs
HazgesThes, yTo Xaptus EC 006 OCHOBHBIX MpaBax 3aiiMET CBOE JOCTOWHOE MECTO B
VCTOPUH €BPOIEMCKON W MUPOBOW IIPABOBOM MBICIIH, & OCMBICIEHUE ITOJI0KEHUN
Xaptuu EC u ee poin ¥ 3HAYEHUS] B MHUPOBOM KOHCTUTYLMOHHOM IpOLECCE
IIOCYKAT OTHPABHOM TOYKOM JUIsI JNAJIBHEWILIETO PAa3BUTHUS €BPOICUCKOU U
MHUPOBOW JTOKTPUHBI ITPaB YEJIOBEKA.

Brntouenne Xaptuu EC 00 OCHOBHBIX ITpaBax B YUCJIO OCHOBOIOJIAratoIUX
aktoB EC cBuaetenscTByeT 00 OCO3HAHHMM TOTO 3HAUEHUS, KOTOPOE B XOJe
IpOLIECCOB  MIO0ANM3allMd W MEXKIOCYJapCTBEHHOM HMHTErpanuu Kak Ha
0o0LIEMUPOBOM, TaK M Ha PETHOHAIBLHOM YPOBHE MPUOOpETaeT T'yMaHUTapHas
COCTABJISIIONIAS ATUX MPOLeccoB’. HeoOX0MMMOCTb yBasKEHHS TMYHOCTH YCIOBEKa,
pU3HAHUA, COOTIOIEHUS U 3alIUThI €ro MpaB Kak Ha rocyJapCTBEHHOM, Tak U Ha
MEXIyHAapOJIHOM YPOBHE K B HOBBIX YCIOBHSX OCTAlOTCS IO-TPEKHEMY
aKTyaJbHBIMU — BOT BaXKHEWIIMK YpOK, KOTOphIM AaeT EBpome u BceMy MHpy
Xaptust EC 06 ocHoBHBIX TipaBax. [IoaToMy Kak MpaBUTETHCTBA TOCYIAPCTB, TaK U
MEXIyHapOJAHOE COOOLIECTBO AOJKHBI YACNATh 3TUM BOMNPOCAM U CBSI3AHHBIM C
HUMU TTpo0JIeMaM IPUCTAIbHOE BHUMAHHE.
bubauorpadus:
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3.Xaptus EBpomneiickoro Coro3a 00 OCHOBHBIX IpaBax: KOMMEHTapHil / MO pe.
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2002. C. 806.
2Cwm. 06 3ToM, HanpuMmep, Xabepmac 0. Dcce k korcTHTynMU EBpombl. M., 2013. C. 12-101.
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Marepuainsl. M., 2005.

" 1
Kpusenbkuii A. U.
MexaHu3Mbl 3alIUTHI IPAB Y€JI0BEKA B MEKAYHAPOAHOM YaCTHOM NpaBe

AHHOTAUMSA: B CTaTh€ PacCMaTPHUBAIOTCA BOIPOCHI NMOHATUS MEXAaHU3MOB
3alUTHl TpaB YeJ0OBEKa B MEXKIYHApOJHOM dYacTHOM mpaBa. OOOCHOBBIBAIOTCS
JAHHBIE TOHATHS Ha NPHUMEPE aHalu3a 3alIUThl MMYLIECTBEHHBIX M JIMYHBIX
HEUMYILIECTBEHHBIX  CYOBEKTHUBHBIX IpaB  yYaCTHUKOB  MEXIYHapOJHOIO
rpaxxgaHckoro oboporta. Iloka3biBaeTcsi, B 4YaCTHOCTH, JEHCTBHE MEXaHU3MOB
3alIUTHl CyOBEKTUBHBIX MpPaB Ha NpHUMEpE 3allUThl MpaBa COOCTBEHHOCTH MpHU
KOJUIM3MOHHO-IIPAaBOBOM CIIOCOOE PETyJIMpPOBaHHUs, a TaKKe B chepe NPUMEHEHUs
IPaKJAHCKO-TIPABOBBIX MPOLECCYyalbHBIX HOPM B XOJI€ peaju3aluu CyaeOHbIX
NOPYYEHUI U MPUHYAUTEIHLHOTO UCIIOJIHEHHSI PEIEHUSI UHOCTPAHHBIX CYOB.

KiroueBbie ciioBa: mpaBa 4yenoBeKa, CyOBEKTHBHBIE MpPaBa, MEXaHHU3MBI
3alIUThl MPaB, KOJJIM3UOHHOE PEryJIUPOBAHUE, MPOLECCYAIbHOE PETyJIUPOBAHUE,
CyJeOHOe IOpYUYEHHE, UCIIOJIHEHUE PELIEHUH HHOCTPAHHOTO CYAa.

[IpoGiemMa MexaHHU3MOB MEXAYHapOAHOIO YAacTHOIO IpaBa MpH 3allIUTE,
OpeXkae BCEro, CYOBEKTUBHBIX IpaB 4YeJOBEKAa [0 HACTOSIIET0 BPEMEH
pa3zpabarhiBajlacb B HAyyHOM IUIaHE B CBA3M C MpU3HAHUEM JEHCTBUS H
NPUMEHEHNS KOHKPETHOr0 MHOCTPAHHOTO 3aKOHa’. Mexay TeM peasbHbIe
opolecchl B MNIOOAIM3alMd  MHUPOBOM 3KOHOMHUKHM, AaKTHUBHAs HMHTErpauus
PKOHOMMK pa3HbIX CTpaH OOYCIIOBIMBAaET MOTPEOHOCTh B COBEPLIEHCTBOBAHUU
WHCTUTYTOB M MEXAHU3MOB MEXIYHApOJHOI'0 YacCTHOIO NpaBa B 3alIUTE IIPaB
YeJloBEeKa,  HAXOJSIIErocss B BOJOBOPOTE€  COOBITHUH,  MOPOXKIAEMBIX
OTpULIATEIBHBIMU TOCHEACTBUSAMU TiobOanu3zauuu. [IpoOnema 3amuThl MpaB
YEJIOBEKA B MEKIYHApOJHOM YacCTHOM MPABE MPOJOJKAET OCTPO 3ByYaTb U B
CBA3U C COXPAHAIOIIEMCS] HEAOIYCTUMBIM PAa3pbIBOM MEXKY KOHCTUTYLIMOHHBIMU
rapaHTUsIMM TpaB U CBOOOJA TpaxJaH M pealpbHbIM HuX oOecnedyeHueM. B
IPEOAOJIEHUH 3TOT0 BBI3BIBAIOIIETO OECIMOKOMCTBO pa3pblBa JOJIKHBI OBITH

1KpuBensknii Anekcanp VBanosuua? JIOKTOp HCTOPHIECKUX HAYK, 3aB. Kadepoil MEXKTyHapOIHOTO IIpaBa U IpaB YeJIoBeKa
MI'TIY
2Cwm.: Jynn JILA. Kype MexayHapoaHOTO YacTHOTO TpaBa. 2-¢ uza. B 3 1. T.I. O0mias wacte. —M.: 1975. C.53.
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3aICICTBOBAHBl MHCTPYMEHTAPUM M MEXaHU3Mbl MEXIYHApPOJHOIO0 YaCTHOI'O
IIpasa.

O 3ammTe cyBepeHUTETa rOCY1apcTB B 00JaCTH SKOHOMUYECKHUX, TOPTOBBIX
Y VMHBIX OTHOLICHWM CPEACTBAMM MEXKIYHAPOJHOI'0 YaCTHOI'O IIpaBa FOBOPUTH HE
IIPUXOJUTCS, TaK KaK HENOCPEACTBEHHOI'O BO3ACHCTBHS HA JAHHBIE HMHTEPECHI
roCyJ1apCTB OHO HE OKa3bIBACT U B IIPUHLIMIE HE MOKET OKAa3bIBATh B CHUIIYy CBOEH
YACTHOMPABOBOH MPHUPOABI'. UTO e KAacaeTcs 3allMThl TPAB M OMPEACICHHBIX
cBOOOJI 4EJOBEKa, TO MEXIyHapOJHOE YacTHOE TIpaBa, B CHUIYy CBOEH
HAallMOHAJIBHOW M MEXIYyHapOJHOM COCTABIIAIOIIMX HamOojee OJIM3KO CTOUT K
HayKe [paB YEJIOBEKA U OKA3bIBAET Ha Hee 0CO00€ U 3HAUUTENbHOE BIUsHUE. Peub,
KOHEYHO, MJE€T 00 MMYLIECTBEHHBIX, JIMYHBIX HEUMYILECTBEHHBIX U HEKOTOPBIX
OOLIECTBEHHBIX (CEMEHHBIX, TPYIOBBIX) M TPAKIAHCKUX IPOLECCyalIbHBIX
OTHOLLICHUSIX.

HMHTerpauMoOHHbIE IIPOLIECCBI B COBPEMEHHOM MHPE BHECIM HOBBIE U
JIOBOJIBHO CEpPbE3HBIE HM3MEHEHHUSA B IPHUHIUIBLI ITOCTPOCHUSA XO35HMCTBEHHBIX
OTHOLIEHUHA M B MUIpalMoOHHbIE Ipouecchl. CKaxeM, «yHHBEPCAIBHOCTH
IIPUHLIAIIOB, HA OCHOBE KOTOPBIX OCYILECTBIISIETCA NPU3HAHME W 3alluTa IIpaB
YEJIOBEKA, CEPhE3HO HUBEJIMPYET I'PaHb B IPABOBOM (BKJIIOYAs MMYIIECTBEHHBIN)
cTaryce TIpaxJaHMHa M HHOCTpaHma. CBoOoma IepeMelleHHs, PaBEHCTBO B
MMYLIECTBEHHBIX  MNpaBaxX, MOOLIPEHWE  WHOCTPAHHBIX  HWHBECTHULMM B
HAallMOHAJIBHYIO SKOHOMMKY CTAHOBSITCS BO3MOKHBIMHM IIPH HAJIMYMU aJEKBATHBIX
VHCTUTYTOB MUII»”

HUrak, Bce Oonee aktuBHOe ywactue Poccuiickoii @exnepauun B
MHUPOXO3AMCTBEHHBIX  CBS34X,  MHOrooopasue  (GopM  MEXAYHApOJHOIO
IpaXkIaHCKOro 0OMEHa, B KOTOPOM aKTUBHO YUYacCTBYIOT POCCHICKHE TpaxkiaHe U
IOPUIMYECKUE JIMLIA, MPENONpeaeIseT oOpalleHne K MEXaHM3MaM 3allluThl MpaB
YeJIOBEKA, UCTOPUYECKU CIIOKUBIIMMCS B MEXKIYHAPOJHOM YaCTHOM IIPABE.

Ha ¢one o6mux 3ameuanuii 0 3HaU€HUU MEKIYHapOJHOTO YacTHOTO MpaBa
B 3allUTE NpaB €ro CyObEKTOB, MEpeiieM K aHaau3y CyLIecTBa MpPOOJIEMBI.
«MexaHusm» — 3TO «CHCTEMa YCTPOMCTBA, ONpENeiArouias IMOpPAJOK KaKOIo-
HUOYIb BUJA JAEATENbHOCTU» (TOCYIApCTBEHHBI MEXaHM3M, YINpaBICHUYECKUN
MEXaHH3M, MEXaHH3M MPABOBOTO PEryTHPOBAHHS H T.I.)°. TEPMHUH «MEXaHH3M»
yHoTpeOIsieTcsl MPaKTUYECKH BO BCEX OTpACIAX MpaBoBoi cucteMbl Poccuu. Ilpu
XapaKTePUCTHKE OCOOBIX IOPUAMYECKUX CBOMCTB KOHCTUTYIMOHHBIX IpaB U
cBOOOJ 4YENOBEKAa M TpakJaHWHA YKa3bIBA€TCs, YTO OHU «OTIUYAIOTCS OCOOBIM

1CymecTByeT 1 MHas TOuKa 3peHus Ha ceil cueT. Tak, aBTOPbI POCCHHCKO-TEPMAHCKOTO H3JaHHUs 10 MEKAYHAPOJHOMY
JacTHOMY TIpaBy, OLIEHHUBAsI €T0 Pa3BUTHE B NepHOJ cyniecTBoBanusa CoBeTa DKoHOMHUUECKOH B3anmonomonu
ConpanucTudeckoi cucteMbl oTMedaroT: «O0muit BeBog pond MUII B 5TOT epuo ykassiBaeT Ha ciocoorHocts MUIT OpIT
JEHCTBEHHBIM HHCTPYMEHTOM B IIOCTPOSHHH I'TyOOKHX MHTETPAIIMOHHBIX CBSI3eH KaK MEXy YaCTHBIMH JMI[AMH, TaK H MEXIY
rocynapctBamMm» Cwm.: CoBpeMeHHOEe MEXIyHapoIHoe yacTHOe npaBo B Poccun u EBpocorose. Kaura nepsast. // [lon pen.M.M
Borycnasckoro, A.T'. Jlucuupina-Csernanosa, A. Tpynka. HOPMA -M.: 2013, C. 20.

2CoBpeMeHHOE MEXKTyHapoaHOE YacTHOe paBo B Poccun u EBpocorose. C.23.

3CrnoBapb HHOCTpPaHHBIX cI0B. 14-¢ m3x. — M.: 1987. C. 309.

110



MEXaHH3MOM  peanm3aluu»’. BO3HHMKHOBEHME  CyOBEKTHBHBIX IIpaB |
00s13aHHOCTEN y CyOBbeKTa B TPaXTAHCKOM M MEXKIYHAPOAHOM YacTHOM IIpaBe
OCYILECTBIISIETCA IOCPEACTBOM €ro ydacTHsi B KOHKPETHOM IIPAaBOOTHOLICHUU
4epe3s MEXaHM3M  MPaBOCIOCOOHOCTH .  BeliHO-TpaBoBas — 3amMTa  Ipasa
COOCTBEHHOCTH TpaKAaH B Ha3BaHHBIX POJCTBEHHBIX OTpAcisiX YaCTHOTO IpaBa
OCYIIECTBIISICTCS OIIAroAapsi MEXaHH3My aGCOTIOTHBIX HCKOB®,

MexayHapogHOE€ 4YacTHOE IIpaBO — IMPaBO KoJuM3HMOHHOE. IloaTomy
KOJUIM3UOHHBIE HOPMBI, C IOMOIIBI0 KOTOPBIX pPAa3pelaroTcs KOJUIM3MM IIpaBa,
apisaoTea  aagpom MUIL. B xome peryaupoBaHuss U 3alUUThl  I'PaXkKAaHCKO-
IPaBOBBIX, CEMEHHBIX W TPYAOBBIX TMpaB U HHTEPECOB CYOBEKTOB
MEXIYHapOJIHOI0 YaCTHOIO MpaBa C MOMOIIBIO KOJTM3UOHHO-TIPABOBOIO criocoda
pPEryJIupoBaHUsl MOXET OBITh MPUMEHEHO HE TOJbKO HAIlMOHAIBHOE, HO U
MHOCTPaHHOE IPaBo.

B cuny BHeHanmoHanbHOU ycTpemiaeHHOCTH MYII «HEKOTOpBhIE HHCTUTYTHI
MEXIyHAapOJHOI0 YaCTHOIO IIpaBa OYEHb TECHO CBA3aHbI C MEXIYyHApOIHBIM
nyOJIMYHBIM NpaBoM (B3aUMHOCTb, PETOPCHUM M JIp.) U BIOJHE MOTYT
paccMaTpuBaTbCid Kak MeEKCHUCTeMHble. lIpuMeHeHuMe win HENpUMEHEHHE
COOTBETCTBYIOIIEH HOPMBI MEXIyHAapOIHOIO YAaCTHOIO IpaBa B JaHHOM Cllyyae
06YCIIOBICHO HOPMOi MEKIYHAPOIHOTO IMyOIHYHOro mpaBay”. CIOBOM, 3aIluTa
IIpaB 4YEJIOBEKAa B MEXIYHAapOJHOM YAaCTHOM IIpaBE HEPA3PBIBHO CBS3aHA, KAK C
MEXaHW3MaMH BHYTPEHHET 0, TAK U MEXyHApPOIHOIO MpPaBa.

Cam mno ce0e KOJUIM3MOHHBIA CHOCOO PpEryJMpOBaHUS MPENCTABIIAET
ONPENCIICHHYID CHCTEMY H TNOPSAOK IPUMEHEHUS KOJUIM3MOHHBIX HOPM.
Brop:kenne  HMHOCTpaHHOro 3jeMeHTa B cdepy  TpakIaHCKO-TIPaBOBBIX
OTHOLIEHUH, (OPMUPYIOIIMUXCS B paMKax MPaBOMOPSIKA  OINPEACIIEHHOTO
rocyJiapcTBa MOPOXKJIAET, KaK MUHUMYM, TPHU B3aWMOCBSI3aHHBIE MEXIYy COOOMU
poOJIeMBI:

- COOTHOILIIEHHWE M B3aUMOJEUCTBHE MEXIyHApOAHOrO MyOJIMYHOTO W
MEXIYHapOJIHOI0 YaCTHOI'O MpPaBa;

- (pyHKITMOHMPOBAHKE OTOBOPKH O ITyOJIHMYHOM TOPSJIKE;

- pOJIb UMIIEPATUBHBIX HOPM HAaIIMOHAJIBHOI'O 3aKOHOJIATEIBCTBA B IIPOLIECCE
peann3aIiy MPUMEHIMOrO TIpaBa’.

IIpuMeHeHne KOJUIM3MOHHOM HOPMBI TaKKe CBSI3aHO C  LENOYKOU
ONpPE/ICJICHHBIX JTOTUYECKHU CBSI3aHHBIX MEXIY COOOM AEHCTBUIA:

- BBUICHEHHE COAEpKaHUS KOJUIM3MOHHOM HOPMBI IIyTEM TOJIKOBAHMS
(xBaspuKaIMK) TOHSATUM, COJEPKAIIUXCS B €€ 00beMe U MIPUBSI3KE;

1Kosnoga E.N., Kyrapun O.E. Koncturynmonnoe npaso Poccun. Yueonuk. 4-¢ nuzganue. [IPOCIIEKT. — M.: 2009. C. 216.
2I'paxnanckoe npaso. T.1. 3-e u3z. // [lon pemakuueii E.A.Cyxanosa. Wolters kluwer — M.: 2010. C. 19,146.

3Tam xe. T.II. C. 19,176.

4Toncreix B.JI. MexynapoaHoe 4acTHOE NPaBoO: KOJUIM3NOHHOE peryiuposanue. «lOpuanaeckuii nentp IIpece». -M.: 2004. C.
37.

S5Epnsuiesa H.JO. Mexnynaponunoe gactHoe npaso. Yueouuk. [IPOCITIEKT. — M.: 2005. C.157.
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- UJICHTU(DUKAIMIO KOJUTM3MOHHONW HOPMBI K OINpPEACIICHHOMY, BO3HUKIIEMY
Ha MIPAKTHKE rPakTaHCKOMY, CEMEMHOMY, TPYJAOBOMY OTHOIIEHUIO;

- kBanuduUKaMK W30paHHOW KOJUTM3MOHHOM HOPMOW MaTepuasbHO —
IIPaBOBOM HOPMBI;

- peanu3alMs MPOLECCYaJTbHONW XAPaKTEPUCTUKHU KOJUIM3MOHHON HOPMBI
(ompeznenieHHEe C €€ MOMOIIBIO YCIOBHM NPHUMEHEHUS MaTepuaibHO-IIPABOBOM
HOPMBI)

[lepeyenp OOMUX W CHENHAIBHBIX B3aMMOCBS3aHHBIX MEXKITy COOOH
JNEUCTBUHA B XOJE NPUMEHEHUs KOJUIM3UOHHOW HOPMBI SICHO IOKA3bIBAET, YTO
JAHHBIM TpollecC NpPEeACTaBiAeT CcOOOM BIOJHE OIpPEAENICHHbIH MpPaBOBOU
MEXaHU3M.

PaccmoTpuMm npuMeHEHHWE JAaHHOTO MeEXaHu3Ma JUId  3allluThl IIpaBa
COOCTBEHHOCTH B MEXKIYHAPOIHOM YaCTHOM IpaBe. MICTOPUYECKH TaK CIIOKHIOCH,
4YTO IpHU OOJIBIIOM MHOr000pa3uu MpoOJieM € 3alUTON IMpaBa COOCTBEHHOCTH,
NPAaKTUUYECKA HE CYIIECTBYET MEXAYHAPOJHBIX KOHBEHIIMH, COAEp Kallnx
yHU(UIUPOBAHHBIE MaTEPHAIBHO-TIPAaBOBbIE HOpPMBI. [loaToMy BBIOOpa HeET,
IIPUMEHSETCS TOJBKO KOJUIM3MOHHOE peryiupoBanue. B Poccun ropupnueckoun
OCHOBOM Takoro peryympoBanus siBisatorcsa cr. 1205, 1206 u 1207 yactu TpeThei
['K PO: o0uue mnonokeHuss O mOpase, MOJUIeKAIUM MPUMEHEHUIO K BEIIHBIM
IpaBaM; MpaBo, MOJJIEKAIIEE NPUMEHEHHIO K BO3HUKHOBEHUIO U MPEKPAILICHUIO
BEIIHBIX IIPaB; MPaBo, NOJIEKANIEe TPUMEHEHHUIO K BEIIHBIM IIpaBaM Ha CyJaa U
KOCMHYECKUE OOBEKTHI.

OnuHakoBbIE CUTyallMd TNPU PETYJIUPOBAHUU IpaBa COOCTBEHHOCTH B Pa3HBIX
MIPABOMNOPSIAKAX MOTYT MMETh pa3inyHoe pemieHue. OTcrona BO3ZHUKAET BOMPOC,
IIpaBO KAaKOIro rocyaapcTBa CJIEAYET MNPUMEHATh B KOHKPETHOM CHUTyalluH, T.€.
HOpMaMH Kakoil MpPaBOBOM CHUCTEMBI CIIENYET pEryJHpOBaTh BO3HUKIIEE Ha
IPAKTUKE OTHOLIEHUE [0 3alllUTe€ IpaBa COOCTBEHHOCTH (HU3UYECKOTO WITU
IOPUANYECKOTO JIMLIA.
Konnu3nonHoe  HalUMOHANBbHO-TIPABOBOE  PETYyJIMPOBAaHUME  3allMTHl  IpaBa
cobctBerHoctu B MUII nomonHseTcss MK IyHApOAHO-TIPABOBBIM PETYJIUPOBAHUEM
Ha OCHOBE KOJUIM3MOHHBIX HOPM, 3aKPEIUICHHBIX B MEXIyHApOJHBIX JOrOBOpPax,
HarpuMep, B KonBenuuu crtpan CHI' o mpaBoBOM moOMOIM IO TPaKIAHCKUM,
ceMENHBIM U YrosioBHbIM nenaMm (1993 r. cr. 38) OOGe ¢opMbl peryaupoBaHHs
OTHOILIEHUN COOCTBEHHOCTH OCYIIECTBISIFOTCS HA OCHOBE KOJUIM3MOHHOTO
NPHUHIIAIIA — 3aKOHOM MecTa HaxoxkaeHus coocTBeHHocTH (lex rei sitae). Jlanuas
KOJUIM3UOHHAS MPUBS3KA B OJIMHAKOBOM Mepe MpUMEHHUMa MPU BBIOOpPE MpaBa st
pEryJIMpoBaHUs KaKk HEABMKMMOIO, TaK U JIBUKMMOTO UMYIIECTBA.
Takum 00pa3om, B COBpEMEHHON MEKIyHAPOAHON MPAKTUKE 3aKperieH Hanboliee
CIpaBEJIMBBIA MPUHIUIT 3alUTHI TIpaBa COOCTBEHHOCTH: BeEIllb, MPUOOPETEHHAS
rpaxxaaHnuHoM Poccun 3a py0exom, COXpaHseTcsl 32 HUM MPU U3MEHEHUU MeCTa ee
HaXO0XJICHHS, TOYHO TaK K€, KaK U Belllb, TpUoOpeTeHHass uHocTpaHiieM B PD. U1 B
MEePBOM M BO BTOPOM cCiydasx oOBeM IMpaBa COOCTBEHHOCTHU OMPEIETSETCS
3aKOHOM MECTa HAaXO0XKJACHUS BEILIH.
Ha ocHoBe MarepmanbHO —M KOJUIM3UOHHO-IIPABOBBIX HOPM HAIIMOHAIBHBIX M
MEXyHApPOJHBIX aKTOB OCYIIECTBISETCA TAaKXKE 3alluTa IpaBa COOCTBEHHOCTHU
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MHOCTpPaHHbIX HMHBeCTOpOB. Ha HaumoHaibHOM ypoBHEe — 310 DenepanbHblii
3akoH OT 9 wmrona 1999 r. «O mnpaBOBOM PpEryJUPOBAaHUM HHOCTPAHHBIX
uHBeCcTUIMH B Poccuiickoit denepanum», Ha MEXIyHApOJHOM — BammHTTOHCKAas
(1965 r.) u Ceynbckas (1985 r.) mexayHapoIHbIE KOHBEHIIMHU, aKThl BcemMupHOTo
0anka, EBponeiickoro nu A3uarckoro 0aHKOB PEKOHCTPYKIIMH U Pa3BUTHUSA, APYTHUX
MEXIyHApPOJHBIX OpraHu3alliii, HMMEIOIIUX OTHOIIEHUE K MEXIyHapOIHbIM
WHBECTHUIUSM.

CBou MexaHM3MbI 3alIUTHI IpaB yenoBeka B MUII cymiecTByroT U B paMKax
MEXAYHApOJHOIO TIPakJaHCKOTO TMPOLECcca, BXOMASIIET0 B MEXKIYHAPOAHOE
YaCTHOE MPaBO B KAUECTBE CAMOCTOSATEIILHOTO MHCTUTYTA.

PaccmoTpum ux Ha mpuMepe MEXaHHU3MOB CYJCOHBIX MOPYUYCHUN U MPU3HAHUS U
WCIIOJHEHUS PEIICHUH MHOCTPAHHBIX CYJOB U MHOCTPAHHBIX TPETEHCKHUX CYJIOB
(apOutpaxeii).
CornacHo ¢1.407 I'paxkgaHCKOro mpolecCcyalbHOro Kojekca P® Hamuuue
MHOCTPAHHOI'O 3JIEMEHTA B CHOPHBIX MPABOOTHOLIECHUSX, 3asIBJICHHBIX Cy1y B TOM
WM UHOM TOCYJIapCTBe, SIBJISETCS OCHOBHOM MPUYUHOMN 0OpaleHus ¢ cyaeOHbpIMU
MOPYYEHUAMU K MHOCTPAHHBIM Cyaam. POCCHUCKHMM Cyll HE MOXKET INPOU3BECTH
ONPENICNICHHbIX MPOLECCYaJbHbIX JICUCTBUA HA TEPPUTOPUU HHOCTPAHHOTO
rocyzapcTaa, 00JaJatoero rocy1apCTBEHHbBIM CYBEPEHUTETOM. DTO MOXKET OBITh
CBS3aHO C HEOOXOJMMOCTBIO: BpYYEHHUS CYACOHBIX M3BEHICHUN JIMIIaM,
YYacTBYIOIIUM B JieJie U HAXOJAIIUMCS BDEMEHHO WJIM MOCTOSIHHO 3a TPaHHUIICH, ¢
MOJIYYEHUEM CBUJICTEIIbCKUX IMOKa3aHUM OT JMIA, MPOXXUBAIOIIETO BHE 30HBI
HallUOHAJILHOW  CyJIeOHOM  IOPUCAMKIMHM, C  OCMOTPOM  BEIIECTBEHHBIX
JI0OKa3aTeIbCTB MO MECTYy HX HaXOXJEHUS U Jpyrumu obctostenbcTBamu. C
npyroi croponsl, 1.4 ¢1.407 I'TIK P® ycranaBnmuBaer, 4To CyJae0HbIE TOPYUYEHUS
MOTYT OBbITh MHULIMUPOBAHBI KaK POCCUMCKUMHU CyJaMH, TaK U MHOCTPAHHBIMH U
nepeJaHbl POCCUHCKMM HAa UCIOJIHEHWE HE HHA4Y€ Kak B  MOPSAKE,
PEeTyCMOTPEHHOM (hesIepaibHBIM 3aKOHOM HUJITH MEXTYHAPOIHBIM JOTOBOPOM.
Jlns  Hajgexameld 3amuThl CYOBEKTHBHBIX TpPAaB W 3aKOHHBIX HHTEPECOB
MEXIYHAPOJHOTO TPaKIAHCKOTO 000pOTa HEAOCTaTOYHO OJHOTO  TOJBKO
BBIHECEHHUSI CYJOM pELIEHUST O €ro BCTYIUIEHUM B 3aKOHHYIO CHILY.
HcnonnuTensHOe MPOU3BOACTBO sBisieTCa (GOPMOM OKOHYATEIHLHOM peanu3aluu
MpaB 3aMHTEPECOBAHHBIX JIUIl Ha CYJEOHYIO 3allUTY, OyJb-TO MHOCTPAHHBIX WIIU
POCCHICKHX.
Periennsi ”HOCTpaHHBIX CYAOB MO TPAXKIAHCKUM JieJlaM peanu3yroTcsi B Poccuu
CBOMMHM TPOLECCYaIbHBIMU HOPMaMH, COJEPXKAIIUMHUCI B MEXIYHApPOIHBIX
noroopax (ct.409) u Moxer ObITh NPEABIBICHO K NPUHYJIUTEIBHOMY
UCIIOJTHEHNUIO B TEYEHUE TpPEX JET CO JHSA BCTYIUIEHUS B CHIIY PELICHUs
uHocTpanHoro cyzaa (m.3 cr. 409 I'TIK PO).
CymecTByeT 4eTblpe MEXaHu3Ma NpPHU3HAHHWS U NPHUHYIUTEIBHOTO HCIOJIHEHUS
WHOCTPAHHBIX CYJICOHBIX PEIICHUN:
— TEPEeCMOTP MHOCTPAHHOTO CYJIEeOHOTO PEIICHUs] MO CYIIECTBY U BBIHECCHHE
HOBOI'O PEUIEHUS OT€YECTBEHHBIM CY/I0M;
— perucTpainusi UHOCTPAHHOTO CYJeOHOTO pelieHus B 0coOOM peecTpe U Ha
OCHOBAHUHU 3TOM PETUCTPALIMU BblJjaya UCIIOJIHUTEIBLHOTO JOKYMEHTA,
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— TMPOBEpPKAa HHOCTPAHHOTO CYJIEOHOr0 penieHUs] B OTEYECTBEHHOM CyJe Ha
COOTBETCTBHE (HOPMAILHBIM MPOIECCYaNbHBIM IPU3HAKAM W HE MNPOTUBOpPEUHE
nyOIMYHOMY TIOPSAJIKY W BbIJada Ha 3TOM OCHOBAaHUU K3E€KBaTypbI (pa3peiieHus)
Ha HCMOJHEHHE PENICHUSI MHOCTPAHHOTO CyJa — aBTOMAaTHUYECKOE IpPU3HAHUE
WHOCTPAHHOTO Cy€0HOTO PEIICHHUS.
Ecnu nomnsiTaThes 3arisiHyTh B OyAylnee, TO, OECCIOPHO, €CTh YBEPEHHOCTh B
COXpaHEHUHU 3a MEXKIYyHApOJHBIM YaCTHBIM IPAaBOM TOM pOJIH, KOTOPYIO €ro
WHCTUTYThl U MEXaHM3MbI UTPAIOT B 3alIUTE CYOBEKTHUBHBIX UMYIIECTBEHHBIX U
JUYHBIX HEUMYILIECTBEHHBIX, CEMEUHBIX, TPYJOBBIX M MPOIECCyaTbHBIX IpPaB
YYaCTHUKOB MEXIYHAPOIHOTO IPaXKIaHCKOTro 000poTa.
bubimorpagus:
1.Epneiiea  H.FO. MexayHapogHoe — 4acTHOE€ — MpaBo.  YUEOHHK.
«ITPOCITIEKT» — M.: 2006.
2.I'paxxnanckoe mpaBo. T.1. 3-¢ u3a-e. // Ilox pen. E.A.Cyxanosa. Wolters
Kluwer. — M.: 2010.
3.Kosnosa E.U., Kyradun O.E. Konctutynronnoe npaso Poccuun. YueOHuUK.
4-e n3n-e. [IPOCIIEKT. M.: 2009.
4 JIynan JILA. Kypc MeXayHapoHOTO YacTHOTO mpasa. 2-¢ u3a-e. B 3-x. 1. T 1.
Opusznar. — M.: 1973.
5.CroBaps MHOCTPaHHBIX cJOB. 14-¢ m31-¢. B 2-x.1. T 1. — M.: 1987.
6.CoBpeMEHHOE MEXIyHapoJHOe 4yacTHoe npaBo B EBpocoroze u Poccum //
ITon pen. M.M.borycmasckoro, A.I'.JIucunumua-CsernanoBa, A. TpyHka.
HOPMA. — M.: 2013.
7. Toncteix  B.JI. MexayHapogHoe  4acTHOE  IMPaBO:  KOJUIM3MOHHOE
perynupoBanue. M3a-o. P.AcmanoBa «lOpumgunueckuii uentp Ilpecc».- M.:
2004.

Kouecosa H.C.!
MesKkayHapOAHO-TIPABOBbIE MEXAaHU3MbI PeryJMpoBaHus NMpodJeM npas
yejioBeka: onbIT Poccuiickon Megepauuu

AHHOTAIUsI: aBTOPOM OOOCHOBBIBAE€TCA BBIBOJ O TOM, YTO YTOYHEHHE U
KOHKpeTu3amus EBpomeiickuMm cyaoM 1o TpaBaM deloBeKa IpaB, CBOOOA U
3aKOHHBIX MHTEPECOB JIMYHOCTH B CBETE €BPOIEHCKUX CTaHAAPTOB CIIOCOOCTBYIOT
KOPPEKTHUPOBKE HAIIMOHAIBHOTO 3aKOHOJATEIbCTBA W BHYTPHUIOCYAApCTBEHHOMU
IIPaBOIPUMEHHUTENBHON NPAKTUKU CTPaH-y4acTHUL, BKIIr0o4as Poccuro.

KiroueBbie ci10Ba: MeEXKIyHapOAHO-TIPABOBBIE CTaHIApThI, EBpomnerckuii
cyx no npasam uenoseka (ECIIY),cpencTtBo npaBoBOii 3allUThL, IPELIEIEHT.

3ai0KeHHbIE B MCIKAYHAPOOAHO-IIPABOBBIX AOKYMCHTAax OCHOBHBIC
IIPUHOUIIBI, TAKHC KaK IIPHCYIIHUC YCIOBCKY HOCTOMHCTBO, CIIPaBCIIIMBOCTD,

1KonecoBa Harambst CepreeBHa, KaHAUIAT IOPUANIECKUX HAYK, CTApIINHA HAyIHBIH COTPYJHUK CEKTOpa IpaB YeI0BeKa

Wucruryra rocygapcrsa u npasa PAH
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3anper Ha JUCKPUMMHAIIMIO, IOCTOSTHHOE PACHIMPEHUE BO3ZMOXHOCTEH U CBOOO/IbI
KOKJIOTO YEJIIOBEKa, KaK U JeKJIapupyeMble Hapsay C TPaKIAHCKUMH U
MOJIMTUYECKUMHU COLUAJIBHBIE, S3KOHOMUYECKUE U KYJbTYPHBIC IpaBa, OTPA3ZWIU
yCTaHOBUBIIEECH mocie BTopol MUpPOBOKM BOMHBI COIVIaCUE B  MHPOBOM
coo0mmiecTBe MO BONPOCY TMpaB UeloBeKa. EauHOE  MEXIyHApOJHOE
MpaBOMOHMMAaHUE B cdepe MpaB yeloBEeKa ceiiyac XapaKTepU3yeTcs TEM, 4YTO
€MHCTBO U HEACIMMOCTh MpaB 4UeJIOBEKa OoJiee HE MOABEPTarOTCS COMHEHHIO.
Takxe NpU3HAETCS MNPABO KAaXKJIOrO YEJIIOBEKA W KaXAOr0 HapoJa Ha Takou
MPOIIECC Pa3BUTHUS, KOTOPHIM 00€CIEUUT HA OCHOBE PaBEHCTBA HamboJiee MOJIHOE
OCYIIIECTBJICHUE BCEX MpaB YEJIOBEKa U OCHOBHBIX CBOOOJ| B MX B3aUMOCBSI3U U
B3aMMO33aBUCUMOCTH.

Kak u3BecTHO, B paMKax OJHOIO M3 KIIIOYEBBIX MEXAYHApPOJAHO-IIPABOBBIX
JIOKYMEHTOB — EBpOIeicKoil KOHBEHIIMU O 3aIMUTE MPAB YEJIOBEKA U OCHOBHBIX
cBoboa 1950r., BcrymuBmed B cuiny it Poccum ¢ 5 mas 1998 rona 1,
pPETJaMEHTUPYETCSl MCIOJHEHUE CTpaHaMHU-WwICHAaMHM penieHuil EBporneinckoro
Cyna no npasam yenoseka (ECITY). Ha npaktrke 3TO 03Ha4aeT, 4TO NOAMNKUCAB U
patuduimpoBaB epporneiickyto KonBeHiutoo, Poccust mpusHama FOPUCIUKIIUIO H
o0s13aTeNbHBIN XapakTep ucnonHeHus pemeHuii Epponeiickoro Cyna mo mpaBam
yenoBeka. Patudukanus KoHBeHIIMM MO3BOJIAET BCEM JIMIAM, HAXOASIIUMCS MO
ropucnukiueit Poccuiickoit @enepanuu, odpamarses B ECITY, ecu oHu cuutaror
CBOHM MpaBa HapymeHHBIMI/IZ.

B cimywae npusznanus ECIIY  HapymeHus TOro WM HHOIO
npenycMotrpenHoro KonBenuuen mnpasa 3asiButens, Poccuiickas denepanusi Kak
roCyJ1apCTBO-OTBETUMK OO0si3aHa MPUHATH MEphl JUOO HWHIAWUBUIYATIHLHOTO
(HampuMep, KOMIIEHCHUPOBATh MaTEpPHAIbHBIA WM MOpPAJIbHBIN yIiiep0), o
oOmiero (Hampumep, MEPEeCMOTPETh HEKOTOPbIE TMOJIOKEHUSI JACHCTBYIOUIETO
3aKOHOJIaTEILCTBA) XapakTepa. boiee Toro, B COOTBETCTBUM C 3aKOHOM HayMHas C
1998 r. B peaepaibHOM OIOIKETE MPETyCMaTPUBACTCS HEOOXO0IMMOE YBEIUUCHUE
pacxoIoB B LENSAX NPUBEACHUS IPABOIPHUMEHUTEIIBHON NPAKTUKU B ITOJIHOE
COOTBETCTBHE C oOOs3arenbcTBaMu Poccuiickoit denmepaliuy, BBITCKAIOIUMUA W3
yuactusi B EBponeiickoit konBeHuuu 1950 r. (u IIpoTokosnoB k Heil).

Kpome Toro, kommiekcHo mpoBoautcss (¢ 2011r.) MOHUTOPHUHT
MPaBOIPUMEHUTEIBHON MPAKTUKU, UTOTH KOTOPOTO €KEroJAHO OOBEIUHSIIOTCS B
CBOJHBIN JOKJIaJ, MyOJUKYyeMbIi B MIIaHOBOM mopsiake. Hanpumep, B nociegHeM
onmyOnukoBaHHOM Jokiaae 3a 2013 1. mpeacraBiieHbl JaHHBIE MCIOJHEHUS
pemennii Konctutynmonsnoro cyna P®, paBHo kak pekoMmeHaanui EBponenckoro
cyna mo npaBaMm uenoBeka (ECIIY); MOHMTOpUHI mMoOKa3zal HEO0OXOIUMOCTh
BbINIOJIHEHUA 9 ocTaHoBleHUn CTpacOyprckoro cyaa. 3

1EBpormeiickast KOHBEHIH IO TIpaBaM 4ejoBeKa patuduuuposana Poccutickoit depeparueii ¢ onpeaenéHHBIMUA OrOBOPKaMU
OenepansHbM 3ak0HOM OT 30 MapTta 1998 r. Ne 54-D3.

29to nmoxnrBepxaaercs Koncrurymueit PO (4. 3 cr. 46), mpemocrasisiomieil 3To IpaBo Kax0My, IIPH YCIOBUH UCUEPIIAHUS BCEX
HMMEIOIUXCS BHYTPUIOCY JAPCTBEHHBIX CPE/ICTB IIPaBOBOM 3aIUTHL.

3Cwm. nogpooduee: Kosnosa H. ITotepreBmM nmomoryT nensramu//Poccuiickas rasera. @exepanbuerii Beimyck. 2015. 15 anp.
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Ou4eBHUIHO, YTO TAKOT'O poja CHEIUAIbHBIA KOHTPOJIb, BKJIIOUYas B ce0s1 cOop,
0000IIeHNe W OIIEHKY TMPAKTUKH BBIMOJHEHUS POCCHUHCKUM TOCYIapCTBOM
pelmeHnii ¥ TOCTAaHOBJIEHUM  yKa3aHHBIX  CYJIOB,  HampaBJ€H  Ha
COBEPIICHCTBOBAHUE IIPOIIECCa NMPUMEHEHUS 3aKOHOJATeNbCTBA B Poccuiickon
denepaii M yJIy4dlIEHHE TEM CaMbIM ITPABOBOM CUCTEMBI B 1€JI0OM. Pe3ynbratom
aHaJIn3a, BO3JIOKEHHOTO Ha MUHUCTEPCTBO tocTuimu (Muntoct Poccun), Hepeako
ABJISCTCS. NPUHATHE, W3MEHCHHE WJIM OTMEHA 3aKOHOJATEIbHBIX W HWHBIX
HOPMATHBHBIX ITPABOBBIX AKTOB. BaXHO MOAYEPKHYTh, YTO IMPU OCYUIECTBICHUU
MOHUTOPHUHTA WH(POpPMAIIMS aHATM3UPYETCS U OLIEHUBAETCS MO TAaKUM KIIFOYEBHIM
KpUTEpUSIM, KaK HECOOJIIOJCHUE TapaHTUPOBAHHBIX MpaB, CBOOOJ M 3aKOHHBIX
MHTEPECOB YeJOBeKa U rpaxkaaHuHa (1), a Takke HECOOTBETCTBUE POCCHIICKOTO
3aKOHO/IATENILCTBA MEXIYHApOJHBIM oO0s3aTenbcTBaM Poccuiickoit deneparuu
(2).

[To sxcniepTHOMY CBHAETENBCTBY M30panHoro oT Poccun cynpu A. Kosiepa,
MO/IABJISIONIEe OOJIBIIMHCTBO 3asBJICHUM OT POCCHUUCKHUX TPa)XJaaH OTHOCITCS K
MPEANOIOKUTEILHBIM HApYIICHUSIM TIpaB dYelioBeka B cdepe TrpakaaHCKoro (U
YrOJIOBHOr0) MpaBa H mpouecca . B xkano6ax HEpemKo OCIapHBACTCS 3aKOHHOCTD
3a7IepKaHNs  3asBUTEJEH, KaK M YCIOBUS COJIEp)KAHUS HX IO0J CTPaxKeu.
WzBectnwiii  mpenenent «KamammwmkoB mnporuB  Poccum»  (Ne  47095/99,
[Tocranosnenne EBponeiickoro Cyaa ot 15 utons 2002 r.) kacaeTcs HE TOJBKO
nopsifiKa 3aJep KaHusl U 3aKII0UYEHUS TI0JI CTPAXYy, HO U CyJIeOHBIX TapaHTHil ITpaBa
Ha CBOOOJly M JTUYHYIO HENPUKOCHOBEHHOCTh. Habimonaerca pocT ymcia xanod ot
KYPHaJUCTOB HA NPEANOJOXKUTEIbHbIE HapylieHuss TpeOoBanuid cr. 10
KoHBeH1uu, rapaHTupylomeid npaBo Ha CBOOOJHOE BbIpaXEHHWE MHEHHUH, U OT
OOIIIECTBEHHBIX M PEIMTHO3HBIX OpraHu3anuii Ha HapymeHue cr. 11 Konseniuu,
rapaHTUPYIOIIEH MpaBo HA CBOOOY COOpaHUil U 0ObETUHEHH.

MHoOro4YHuClIeHHbIe  KaloObl  KacarTCs  MPUHYAUTEIBLHOTO  JICUCHMS
3asBUTENCil B ICHXMATPHYECKHMX CTanpoHapax.” Kak IOKasblBaeT MPAKTHKA,
HEPENKO B Kall00ax-3asBICHHUSIX pedb WAET O HApyIIEHUsX B chepe ceMernHOTo
IpaBa, Kak M IPECICIOBAHUAX II0 MOJUTUYECKUM MOTHBaM. Jlena, KOTOpbIe
KaCaroTCsl YPE3MEPHO JUIUTEIHLHOTO MCIOJHEHUS BCTYIMBIIUX B CHIIY CYJEOHBIX
aKTOB IO BO3MENIEHUIO yliepOa MOTEepIeBIINM, J1ake OObEMHEHBI B OAHY TPYIIITY
(Bcero 150 pemenwnit).Ilo cytu nena, 370 3HAUYUT, YTO OJHOU U3 TJIABHBIX NPOOJIEM,
MIOTHUMAEMBIX POCCHUUCKUMH 3asSBUTEIISIMH, SBIIOTCS TpyOeiiue HapyIieHUs B
X0JIe MpoLeaypbl CyAeOHOro 00XaJOBaHMS, HEHCIOJHEHUE CYACOHBIX pelIeHUu
10 TPAXKIAHCKUM JeJiaM, TPEXKe BCEro Mo JejaM O BBIIIATe MOCOOUM, NEeHCUH,
xomnencanuit.’ Tak, SApKUM npumepoM ssisiercs [locranosnenue EBponenickoro

1Cwm.: Bromerens EBporneiickoro Cyna mo mpaBam yenoBeka. Poccuiickoe m3nanune. 2004,Ne 3, C. 1 — 6.

2Cwm., Hanpumep: xanoda «PakeBnd npotuB Poccun» (Ne 58973/00, [locranosnenne ECITY ot 28 oktsa6ps 2003 r.); xanoda
«Tumoees npotuB Poccum» (Ne. 58263, INocranosnenne ECITY ot 23 okrs6ps 2003 r.).

3/1o HacTosIIero BpeMeHH He ucroiaHeHs! moctaHoBieHust ECITY mo rpynme xanob «/momkuH u npyrue npotus Poccuiickoit

Deneparmm» (Bcero 29 xanob, [Tocranosnerne ECITY otl7 anpenst 2012 r.). Bee xano0s! kacaaich BOJIOKUTEL IPH
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Cyma mo neny bypmosa (Ne 59498/00) or 7 mas 2002 r. o0 wu3auinHeR
JUIMTEIbHOCTH TPOW3BOJACTBA MO JelNy, CYyJIeOHBIX MPOBOJIOYKAX, BBUIY
HEUCIIOJIHEHHSI B TE€UEHHUE HECKOJIbKUX JIET Cy/IeOHOTO PEIICHHs MO BHITUIATE TaK
HA3bIBAEMOTO «UEPHOOBUIHCKOTO» TMOCOOMS M3-3a «OTCYTCTBHUSL CPEICTB» ¥y
OpPraHoOB COLIMAJILHOTO 00ECIIEYEeHHUS.

Becbma mokazaTenbHO, 4YTO TapaHTUA  CIPaBEUIMBOrO  CyJAeOHOro
pazOuparenbcTBa, OyAydd OCHOBOMOJArarollUM HNpuHUOUIOM EBponeickoii
KOHBEHIIMM O 3alllUTe IMpaB dYeJIOBEKAa W OCHOBHBIX CBOOOJ, TOJKYETCS
EBporneiickuM CyJIoM MO IpaBaM 4YeJOoBEKa, B TOM YHUCIE, U KaK MMPaBO Ha 3allUTy
BCEX TIMpaB B pa3ymHbli cpok. Ilo MHeHuto oskcnepra B 00JacTu
¢ynkunonupoBanus cyaeOHbix cuctem K. bappe, sddextuBHOe wucnoaHeHue
00s13aTENbHBIX CYJCOHBIX PEHICHUI SBISIETCS HE TOJBKO «OJHUM M3 OCHOBHBIX
AJIEMEHTOB BEPXOBEHCTBA 3aKOHa», HO M MEXAaHM3MOM «YKpPEIUIEHUS OBEpUs
oOmmecTBa K CyJaeOHOM BJacTH, IOKa3aTelieM CHPaBEAJIMBOCTA OTIPABICHUS
IIPABOCY IUSY. ! [Ipu toMm, uto EBpomnelickuii Cya HE yHNOJIHOMOYEH OTMEHSITh
BHYTPHUTOCY/IapCTBEHHBIC PEIICHUS WU 3aKOHBl CTPAaH-YYaCTHHII, >KajJoObl B
ECITY, xak »d¢dekTuBHOE CpEeAcTBO MPAaBOBOM  3alllUTHI, pealu3yeMoe
FPOXIAHUHOM TIEPCOHAIBHO, PAaBHO Kak HMEIONIUE CHIIy IpEeleeHTa
nocienywmme pekomenganuu Cyna, HE MOTYT HE BIMSATH Ha Pa3BUTHE HX
HAllMOHAJILHOTO 3aKOHOJATENbCTBA U IPABOOXPAHUTEIBHBIX CHUCTEM, a TaK¥kKe
IPUHIMIIOB CYONPOU3BOJICTBA, OCOOEHHO YTOJIOBHOTO.

AHanu3 pOCCUMCKUX Kalno0 OTHOCUTENIbHO HApYLIEHWH IMpaB YeloBeKa MO
YTOJOBHBIM JieJIaM MOABOJAMT K CIEAYIOIIEeMY BbIBOAY. [l0cKoIbKY OONBIIMHCTBO
rpyOedIliuX HapylIeHUW TMpaB 3asBUTENICH HMMEET MECTO YK€ B MOMEHT
3aiepKaHusl W 3aKIIOYEHHS JIMI[ TOJ] CTPaxy, HE TOBOpsS yxe 00 YCIOBHSX
COIEPXKAHMS B POCCHIICKHX CIICACTBEHHBIX H30JTOPAX’, CyneOHAs MPAaKTHKA
EBporeiickoro cyma’ CrocoOCTBYeT VKPEIUICHHIO IPAaBOBBIX TapaHTHil Mpas
TpOKJAaH Ha CTaJAWM TPEAbSBICHUS OOBWUHEHUS ¥ TIPU TPUMEHEHUU Mep
MPOLIECCYANbHOTO MPUHYKIACHUS.

Kak mnoka3piBaeT OOOOIIEHHBIN OMNBIT PAacCMAaTPUBAEMBIX CTpPaH, s
HajyIexkamero ucrnojgHeHus pexkomenganuii ECITY HeoOXoauMbl cO3HATENbHBIC,
[[eJICHANIPABIICHHBIE U 3HAYUTEIbHBIE YCHIIHSI TOCYyAapCTB-wieHOB EBpomeiickoi
koHBeHIMU 1950 r. JloKa3aTeabCTBOM TOMY SIBJISIFOTCSL MEPBI, IPEANTPUHUMAECMbIE

UCHOJIHEHUH TOCYIapCTBOM 0053aTeIbCTB B HATYPaIbHON (OpMe — MPeOCTaBICHUS KUIIbsL, JIbIOT M JPYTUX FOCYIapCTBEHHBIX
rapaHTtuil.

1CoBepiieHCTBOBaHHE HAIIMOHAIBHBIX CPECTB 3aIUTHI IIPaBa Ha CIIpaBeNIUBOE cyneOHoe pazouparenseTBo B Poceniickoit
Oeneparuu. M. 2011. C. 323.

2I1o craructuke EBponeiickoro cyna, 3a 2014 r. cynsu ECITU paccmotpenu 129 xano6 uz Poccun, mouty nojgoBuHa U3
KOoTOpBIX (60 oOpameHnii) kacanach YCIOBHNA CoAepskaHus oA cTpaxkei (Cm.:
http://top.rbe.ru/politics/17/04/2015/55310c6f9a7947¢cf4271225c¢).

3K npumepy, ECITY, paccmorpeB neno «AHaHbeB U apyrue npotus Poccnm» (Ne 42525/07 u 60800/08, IToctanosnenune ot 10
suBapst 2012 r.), koHcTaTHpoBaN Hapymenue Poccueii cr. 3 (3ampemenue NbIToK) 1 cT. 13 EBponelickoii KOHBEHINH 110 IpaBaM

4eJoBeKa (paBo Ha 3 PEKTHBHOE CPEACTBO MPABOBOIT 3aIUTHI).
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B Poccuiickoii ®@enepanuu: psa nocraHorienuid ECIIY naxomuTcss B cTaauu
UCIIOJIHEHUSI; B HacTodilee Bpemss MuHioct Poccum He Toibko paboraeT Hal
JOJICOCPOYHOM  CTpaTerMed MO IPUBEJIEHUIO CIECJICTBEHHBIX HW30JISTOPOB B
COOTBETCTBHUE C MEXKIAYHAPOJHBIMU CTaHIAPTAMH, HO U TOTOBUT PEKOMEHALNU K
n30panuio Oosiee MATKUX Mep npeceueHus. Kak cieayer, B 4aCTHOCTH, U3 JIOKIa1a
cyneOHOro aenapraMeHTa npu BepXxoBHOM cyje, pOCCHIICKHE Cy[bl Yalle CTald
MPUMEHSITh albTEPHATUBHBIE MEPhI MPECEUCHHUs], TaKUe KaK JIOMAIlHUM apecT u
3aJ10T

B ycrnoBusix coBpemeHHod Poccum, npu HaauuMM YK€ OTMEUYEHHBIX
TPYJIHOCTEH, CBSI3aHHBIX C  HapylIEHHWEM  TOCyJapCTBOM  IpaBa  Ha
CYZIOIIPOU3BOCTBO M HCHOJHEHUE CyAeOHBIX pElIEHUH B pasyMHbIH CpPOK, BECh
KOMIUJIEKC 3THUX TPOOJIEeM SBISETCS MPEAMETOM CHEHHAIbHONW TUCKYCCUU YKE B
TE€YEHHE JOCTATOYHO JUIUTEJIBHOTO BpeMeHU. M aneko He B MOCIEIHIO O4Yepe/ib
3TO OOBSCHSETCS TEM, YTO B MocieaHue roasl B CTpacOyprckom cyjie CKOIUIUCH
JECSATKA THICAY KAI00 POCCHUSIH, BO3MYIIEHHBIX OCECKOHEYHOW Cy[cOHOU
BOJIOKUTOM, KOTOpasi HEPEIAKO JUITUTCS TOJIaMHU.

B xauecTBe npuMepa cepbE3HOro NPOABUKEHUS 10 ITyTH 3aKOHOIATEIBHOIO
ypETyJIUPOBAHUS YIIOMSHYTOU MpoOJieMbl MOKHO mpuBecTr denepanbHblii 3aKOH
ot 30 ampenst 2010 r. Ne 68-@3 «O kommeHcanuu 3a HapylleHUE IpaBa Ha
CyJIOIIPOU3BOJICTBO B Pa3yMHBII CPOK WJIM IpaBa Ha UCIOJHEHUE CyIeOHOIo aKTa
B pa3yMHBI CPOK» (C MOCIEIYIOIMMU U3MEHEHUSIMU U JONOJHEHUSIMH). 3aKOH
npeaycMaTpuBaeT, 4To JII0OOW POCCUUCKUN WM WHOCTPAHHBIN TpaKJaHUH (WU
opraHu3aliusi), BIipaBe oOpaTUThCS 3a KOMIIEHCAIME B Cya oOIel IOpUCIUKIIUN
(m160 apOUTPaKHBI Cyx)’, €CTH CYHTAET, YTO PA3yMHBIC CPOKH BEICHHS Jeia
ObUIM HapyuieHsl. bonee Toro, B 3akoHe mpomucaHa ¢gopMa U Mpoieaypa nojaadu
3asBJICHUSI O KOMIICHCAIIMM, KOTOpPasi JIOJKHA OBITh BBITIJIAYE€HA 32 CUET CPEJICTB
dbenepanbHOro (Miau peruoHaIbHBIX) OOKETOB. [10CKONIbKY yKa3aHHBIA aKT HE
npeaycMaTpuBaeT  BBIIUIATY  KOMIEHCAllMid B Cllydya€  HEUCIOJIHEHUU
rOCyJJapCTBEHHBIX 00S3aTENBCTB B HATypallbHOU (opMe, B HACTOAIIEE BpeMs
TOTOBSITCSA TMOIPABKHU, KOTOPHIE PACIPOCTPAHAT JEWCTBUE 3aKOHA M Ha CilIydau
HEHUCIOJIHEHUSI TAKOTO Pojia 00s13aTENIbCTB.

Henb3st HEe OTMETUTH, YTO B MLEJSIX COBEPUICHCTBOBAHUS MPOLETYPbI
KOMIIEHCAllUM B  HACTOfAIEEe BpeMs Hapaay C Yyke JeHCTBYIOLIUM
3aKOHOJIATEIBCTBOM “TIPEUIAraeTCs PaspaboTaTh MPH yUacTHH Psia MAHHCTEPCTB
M BemOMCTB'elé ONMH 3aKOHONPOEKT, HAMPABICHHBIA Ha  MOAPOOHYIO
periiaMeHTalui0 OCHOBAHMM M TMOpSAKa BO3MEIICHHsS TOCYIapCcTBOM Bpena,
MPUYMHEHHOTO HE3aKOHHBIMHM JeUCTBUsIMU (Wi Oe3[eicTBHEM) Cylna WU
KOHKpeTHOTO cyabH. [lo00HBIE HOBallMM B OTEYECTBEHHOM 3aKOHOJIATEIhCTBE

1lToapo6uee cm.: http://top.rbe.ru/politics/17/04/2015/55310c619a7947cf4271225¢

2970 3aBHCHT INIaBHBIM 00Pa30M OT TOTO, B KAKOM Cy/Ie IpaBa MCTLA ObLTH HAPYIICHBI.

3Cpenu IefCTBYIONMX HOPMATUBHBIX PaBOBBIX akTOB yrnoMssHeM D3 «O cyzmax obmeit opucauknumy», I paxxganckuit
nponeccyansHbi kogekc, ©3 «O0 HCHoNHUTETFHOM IIPOU3BOJICTBE, «O CyNeOHBIX IIPUCTaBaX».

41meeTcs B BUIY B3aUMO/ICHCTBAE MUHHICTEPCTB IOCTHIUY U GruHaHCcOB PD, a Takxke BepxoBHoro cyna u ['eHIpoKypaTyphL.
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TPYAHO NEPEOLIEHUTh, TAK KAK B KOHEYHOM UTOr€ MPUHATHE TAKOI'0 POJia HOPM —
ATO HE 4YTO MHOE, KaK CTPEMJICHHWE TOBBICUTH aBTOPUTET CyAcOHOW BiacTu. B
NOATBEPKIACHUE  pEAIbHOM  KOPPEKTUPOBKM  IOAXOAOB W BHECEHUS
COOTBETCTBYIOIIMX ITOIIPABOK B POCCHUUCKOE 3aKOHOJATEIBCTBO, MPOUCXOIAIINX
noJ BIMUSHUEM KOHKpeTHhIX pexkoMeHnauuii ECIIY, conuiémcs Ha pan
XapaKTEPHBIX MPUMEPOB.

Tak, 3akoHoM OT 28 ntoHs 2014 r. B cT. 18 DenepanibHOro 3akoHa OT 15
uroist 1995 r. Ne 103-®3 «O copepkaHUM TOJA CTPaXXEW IOAO3PEBAEMBIX U
OOBHMHSIEMBIX B COBEpUICHUHU MPECTYIUICHUI» Oblla BHECEHA Ba)KHas MOMPABKA,
YTBEPAMBILAS MOPAIOK MOCEIICHNS 3aKIouEHHbIX npeacraurenssmu ECITY i
OKa3aHUs IOPUANYECKON TOMOIIN. YTIOMSHYTasl CTaThs TJIACHUT: MOAO3PEBAEMBIM U
OOBHMHSIEMBIM. . .IPEIOCTABIISIOTCS.  CBUJAHMS C WX  MPEACTaBUTEISIMU B
EBponelickom cyne no IpaBaM YeEJOBEKA M JIMIAMH, OKa3bIBAIOIIMMHU UM
IOpUJIMYECKYIO TTIOMOIIL B CBsI3M ¢ HamepeHuem oOpatutbest B ECITY. U nanee:
CBUJIAHUS MPEJOCTABIISIIOTCS HAaeIUHE M KOH(PUICHIIMATILHO 0€3 OTpaHUYCHHS WX
yycia U MPOJOJKUTEIBHOCTH U MOTYT UMETh MECTO B YCJIOBHUSAX, IMO3BOJISIOIINX
COTPYJHUKY MECTa COJIEpXaHUSI MOJl CTpa)ked BUJIETb, HO HE CIHbIIIATh HX
YYACTHHKOB .

Kak crnenctBue MHOTOYHMCIEHHBIX JKalo0 3asBUTENICH, CBSI3aHHBIX C
OPUHYJIUTEIbHBIM  JIEYEHHMEM B  IICUXMATPUUECKUX  CTalMOHApax WU
UCTpeOOBaHMEM OpPraHAMM T'OCYIApPCTBEHHOW BJIACTH COCTABIISIOMIMX BPAayeOHYIO
TaifHy CBENCHHI °,B HACTOSIICE BPEMs MPHHHMAIOTCS MEpbI, TPEMSITCTBYIOIIUC
HapyILICHUIO IIpaBa Ha YBAKCHHUE YACTHOM KM3HU. Tak, 10 JaHHBIM MUHUCTEPCTBA
IOCTULIMM, TpopadaThIBa€TCsd BOMPOC 00 YUPEKIECHUU CHELHAIU3UPOBAHHON
JOJDKHOCTH Y TIOJITHOMOUYEHHOTO IO IpaBaM IMAIlMEHTOB, TOCIUTAIN3UPOBAHHBIX B
ncuxuarpuyeckue 00JabHULIBI. OHOBPEMEHHO 00CYX AAeTCsl KOHIICTIIHS MPOEKTa
[0 CO3/1aHMI0 ABTOHOMHOM, HE3aBUCHUMOW OT OpPraHoB 3paBOOXPAHECHUS
OTJENbHON CIyKObI (MpU YTIOJTHOMOUYEHHOM IO IpaBaM 4YEJIOBEKA) MO 3alluTe
paB MalKEeHTOB.

Take B KauecTBe XapakTEPHOrO MpUMepa CIENyeT cocaaTbes Ha neno «K.
Mapxkun npotuB Poccumn» (Ne 30078/06, TloctanoBnenue ECITY ot 22 maprta 2012
r.), B paMKax KOTOpOro oOKajJoBaJici OTKa3 pPOCCHUMCKUX BJIaCTel B
IIPEAOCTABICHUNA BOCHHOCIYKAIEMY TPEXJIETHErO OTIyCKa IO YXOAy 3a
peo6énkom. B BbiHeceHHOM 1o anmobe mnoctaHoBiaeHuu Eppomeiickuii Cya
NOCYUTAJ, YTO ObUIM HapyuleHbl TpeOoBaHUsA CT. 14 BO B3aMMOCBSI3U CO CT. §
EBponetickoit KoHBeHIIMM O 3amuTe NpaB 4YeJIOBEKa W OCHOBHBIX CB00OOJ. B
KOHTEKCTE 3TOro Jela pedb UAET HE TOJBKO O IPaBe Ha yBAXKECHHE YacCTHOM U
CEMEWHOM JKM3HU, HO U O 3alpelICHUH TUCKPUMHUHALIMU. B KOHEYHOM UTOTre, Kak
npeacrtasisiercs, gaHHoe — pemenne  ECIIY  noBneksio  BHECEHHE B

1Poccuiickas razera. ®enepanbublii Beimyck. 2014. 4 mrod.
2CwM., HanpuMep: J1eno « ABMIIKHMHA U ApyTue npoTuB Poccum» (Ne 1585/09, ITocranosnenune ECIIY ot 6 urons 2013 1.), B
paMKax KOTOpOro o0xkanoBanach He3aKOHHas Iepeiada paiioHHON NIPOKYpaType MEJUIIHCKIX JOKYMEHTOB M HH(OPMAIIH O

METOAaxX U pe3yJibTaTax JICUCHUS OI[HOﬁ 13 3asBUTCIIbHULL.
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['ocynapctBeHHyt0 JlyMy 3aKOHOMPOEKTA C COOTBETCTBYIOIIMMH IIONPABKAMHU B
denepanbHbIi 3akoH OT 27 Mast 1998 1. Ne 76—D3 «O cTtaTyce BOCHHOCTYKAIIHUX.
K sTtomy cnemyer mo0GaBuTh, YTO 1O T€M IOCTaHOBJIEHUsIM EBpomeickoro
cyla 1O IpaBaM uYeJIOBEKa, B CBSI3M C KOTOPBIMU POCCUHCKMMHU OpraHaMu
roCyJJapCTBEHHOM BIIACTH MPUHUMAIOTCS HEOOXOIMMBIE MEpPHI, B O(HIIHMAIbHOM
nopsiike uHPopmupyercs komurer MUHUCTPOB CoBeTa EBpombl, B 00s3aHHOCTH
KOTOPOTr0 BXOJUT KOHTPOJIb HAJl UCTIONHEHHEM pelieHuit CtpacOyprckoro cyja.

OCHOBHOI1 BBIBOJI CBOJAUTCS K cieAyromeMmy. He BbI3bIBa€T COMHEHUH TO,
YTO COBPEMEHHbBIC TEHACHIIMU Pa3BUTHUS OOIIEMHUPOBBIX (UM PETHOHATBHBIX)
CTPYKTYp IO 3alluTe MpaB M CBOOOJ CHOCOOCTBYIOT JIyYIlIeMY HOHHMAaHHUIO
rocyJIapcTBaMU-WICHAMHU JEUCTBYIONIUX MEXKIYHAPOJHBIX CTaHJIApTOB B 00JIaCTH
npaB ¥ CBOOOJ YeloBeKa W rpaxkaaHuHa. Uto, B CBOIO OYepellb, 3aCTaBISIET MX
B3TJISIHYTh ~ Ha  MpoOJieMbl  UX  BHYTPEHHEr0  3aKOHOJATENbCTBA U
NPaBONPUMEHUTEIILHON  MPAKTHUKKW  TOJ  YIJIOM  OOIIEYEJIOBEYECKUX U
TyYMaHUTapHbIX LEHHOCTeW. Bc€ 53T0 BMecTe B3dITOE JAET OCHOBAaHUE
KOHCTAaTUPOBAaTh HAJIMYHE MO3UTUBHOTO B3aUMOACHCTBUS MEXKAYHAPOJHOIO U
HallMOHAJILHOT'O TpaBa, YTO MOMUMO MPOYEro SIBISAETCS CIEACTBUEM MPU3HAHUS
HEO0OXOIMMOCTH KOPPEKTUPOBATH BHYTPUTOCYAAPCTBEHHYIO MPAKTUKY .

Takum 00pa3oM, B paMKaxX €BpPOMNEHCKOM CUCTEMbI 3alIUTHI MPaB YeIOBEKa
co3mad A(PGEeKTUBHBIA MPaBO3ANIUTHBIM MeXaHW3M. Bc€ 0ornee O4YeBUIHBIM
CTAHOBUTCSI TOT (haKT, YTO BOMPOC O COOTHONIEHUU KomImeTeHuu EBponerickoro
Cyna mo mpaBam 4YeJOBEKa, C OJIHOM CTOPOHBI, U HAIIMOHAIBHBIX CYJOB — C
JPYroi, mpeacTaBisieT co0oil MpoOieMy HE CTOJBKO aKaJeMHUYECKOIO, CKOJBbKO
MPAKTUYECKOIO0 CBOMCTBA. DTO 3HAYUT, YTO MEXKJIYHApPOJHBIC OPraHbl MO 3alIUTe
npaB M CBOOOJ YEJIOBEKAa BBIMOJHSAIOT OYEHb BAXKHYIO (PYHKIIMIO, CIIOCOOCTBYS
YHUBEpPCAIU3ALUA NPABOBOIO CTaTyca JUYHOCTU. M 3TO mpu TOM, YTO TIJIaBHas
poJib B 3alIUTE MpaB 4YeIOBEKAa NMPUHAMJEKHUT CyAeOHBIM OpraHaMm TocylapCTB-
YYaCTHUKOB, UTO HAKJIAJBIBAECT HA HUX JIOMIOJIHUTEIbHBIE 0053aTeNIbCTBA.

Bypbsnos C.A."
YHuBepcajibHble MeKIYHAPOAHO-IPABOBbIE IOKYMEHTHI 0 CBOOO/1e
COBECTH M 3aIIUTE OT HETEPNUMOCTH U TUCKPUMHUHAIIUN: NP00JIeMbI 1
NepPCneKTUBbI PA3BUTHA

AHHOTALMSA: CTaThs MOCBSIIICHA M3YUYCHUIO YHUBEPCAITbHBIX
MEXKTyHApPOHO-TIPABOBBIX JOKYMEHTOB B 00JlacTU CBOOOJIbI COBECTH, 3AIMUTHI OT
HETEPIIUMOCTH W JUCKPUMUHAIIMM B KOHTEKCTE TJIOO0AIu3aiuu OOIIECTBEHHBIX
OTHOIIICHUN M TpaHChOpMallUM TOCYyAapCTBEHHOI'O CYBEpPEHHUTETA. 3aTparuBaroTCs
TEOPETUKO-TIPABOBbIE  MPOOJEMBbl  CBOOOJBI COBECTH W WX BJIUSHUE Ha
3 (HEKTUBHOCTH COOTBETCTBYIOUIUX MEXIYHAPOIHO-TIPABOBBIX TOKYMEHTOB. ABTOD
000CHOBBIBAET HEOOXOAUMOCTh peHOPMUPOBAHUS YHUBEPCAIBHBIX MEXIYHAPOIHO-

1ByposHoB Cepreii AnekcaHAPOBHY, KaHIUAAT IOPUANIECKUX HAYK,, TOIEHT KaQeapsl MeKTyHapOIHOTO IIpaBa U IpaB
yernoBeka ropuandeckoro dakymnsrera TBOY BO MI'TIY, Bexymmit Hay4HBII COTpYAHUK, conpencenarens Cosera VHcTuTyTa

CBOOOJIBEI COBECTH
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IIPABOBBIX JIOKYMEHTOB B chepe CBOOOJbI COBECTH W 3AIUTHI OT HETECPIUMOCTH M
JTUCKPUMHUHAIINH.

KaloueBble  ciaoBa:  rioOanm3anus  OOIECTBEHHBIX  OTHOIICHHIA;
TOCYJIapCTBEHHBIN CYBEPCHHUTET; MEXKIYHAPOJIHOE TMPaBO; CBOOOJA COBECTH;
YHUBEpPCAJIBHBIC  MEXIyHApOJHO-TIPAaBOBBIC  JIOKYMEHTHI;  3(PGhEeKTUBHOCTH
MEXTYHapPOTHO-TIPABOBBIX HOPM.

JIiss omucaHus COBPEMEHHOTO COCTOSIHUS M JUHAMHKH OOIIECTBEHHBIX
OTHOUIEHMH BCE Yalle MCHOJAb3YeTCd TEPMUH Io0anu3anus, MOJ KOTOPBIM
MOHUMAETCSl MHTErpalys MJIAHETAPHBIX B3aUMOJICUCTBUI B HEKYIO €IUHYIO CUCTEMY
¥ KOTOpAsi UIMEET TEHICHIIMIO K YCTPAHSHHIO IPAHHIL

['mo6anuzarnus 0OIIECTBEHHBIX OTHOILICHUI B3aMMOCBSI3aHa c
TpaHchopmaleil  rocyJapcTBEHHOr0  CyBepeHUTeTa U (OpPMHUPOBAHUEM
rJI00AJIbHBIX TIOJICUCTEM, YpPOBEHb pa3BUTUSL KOTOPBIX HE OJIHOPOJEH, YTO
MOPOXKJAeT HapylleHus OanaHca, COLMANbHBIE KOH(MIUKTHI U MOTpsceHus. B
YaCTHOCTH, TIIOJUTHYECKAs CHCTEMa OTCTAE€T 3HAYUTENIBHO, TOPMO3UT, WHOTIA
JIBHYKETCS BCIISITh, IPEIONPEEsisl KOMILIEKC II06aIbHBIX TPodIeM”.

bonee Toro, ecnu BhIIEYNOMSHYTBIE TJI0OaIbHBIE MPOOJIEMbI BOBpEMs HE
pemath, TO, Kak BepHO mnojaraet W.M. Jlykamyk, «BIepBble B MCTOPHM BCTAJ
BONPOC O BBDKHBAHWH UEIOBEUECTBA»°. JTO TPeOyeT OOBEAMHEHHS W, a TaKKe
«yCTYTIOK B c(hepe HAMOHATBHOTO CyBEPEHHTETA B MOJIb3Y MHPOBBIX CTPYKTYD .

B ykazaHHOM KOHTEKCTE, HE MEHEE BAXKHOM M CIIOXKHOM 3a1a4eil sBIAECTCA
dbopmMupoBaHUE TI00AIBHOTO MBIIUICHUS, TaK Kak OyIyliee 3aBUCUT OT TOTO,
CMOTYT JIY JIFOJU IIPEOAOJIETh Pa3/ICIICHHE.

Peanuzanus npaB denoBeka (M OCOOCHHO, IMpaBa CBOOOJBI COBECTH, Kak
CUCTEMOOOPA3yIOUIEro MpaBa B CUCTEME IPaB YeI0BEKa) BHICTYNAET HEOOXOAMMBIM
YCIIOBUEM COKpAILIEHUS U MPEOJIOJICHHS pa3pbiBa MEXAY BJIACThIO U OOIIECTBOM, HE
PEBOJIFOIMOHHOTO, HO 3BOJIIOLMOHHOIO OTPAaHUYEHHMsI BJIACTH OJHUX JIIOJEW HaJ
APYTUMH, U, B KOHEYHOM HMTOT€, BHICTYNAET BOILIOIIEHUEM CBOOOIbI YEIOBEKa, KaK
O0OBEKTUBHOTO TPEOOBAHUS COBPEMEHHBIX TJIOOATM3UPYIOMIUXCS OOIIECTBEHHBIX
OTHOILICHUH.

1I'no6anucruka. Huumknonenus. / I'n. pen. N.W. Masyp n A.H. Uymaxos // LleHTp Hay4YHBIX U NPUKIQIHBIX IIPOTPaMM
«duanor». — M.: OAO «Panyra», 2003. — C. 181.

2Bonee noxpobHo Ha 3Ty TeMy cM.: BypbsHoB C.A. O nepcrekTHBax pa3BUTHs MEKIYHAPOIHOTO [IPaBa B YCIOBHIX
riobanu3anuy o0IecTBEeHHbIX oTHOIIeHNIT // TIpaBa u cB00O/IbI UeOBeKa U rPaXKIaHUHA: TEOPETUYECKHE aCIIEKThI 1
IopuinYecKas mpakTuka: Marepuasl exxerogHoi MexyHapoaHO#t HayuHO# KoH(epeHunH naMmsaTu npodeccopa ennkca
MuxaitnoBuua Pynuackoro, 23 anpens 2015 roga / Iox o6m. pen. JI.A. [lamennesa; MI'TIY. — Pszans: M3narenscTBo
«Konuemnusay», 2015. C. 232-234.

3Jlykamryk 1.1. B3aumoznelicTBre MeXIyHAPOIHOTO H BHYTPUTOCYIaPCTBEHHOTO TIpaBa B YCIOBHX riiobanu3anmu // XKypHan
poccuiickoro npasa. 2002. Ne 3. C. 118.

4 I'punnn JL.E. I'moGanm3aryst 1 pouecchl TpaHc(opMaIiy HallMOHAIBHOTO cyBepeHnTeTa // Bek rmobammsarmuu. 2008. Nel. C.

91-92.
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I'ocynapcTBEHHBIN CYBEPEHUTET JOJDKEH YCTYIIAThCs, B KOHEUHOM MUTOrE, B
[OJIB3Y YEJIOBEKAa. OTO 3HAYUT, YTO IPaBa YEJIOBEKA SBISAIOTCS IPUOPUTETOM
COBPEMEHHOI0 MEXJIYHapOJHOr0 MpaBa U (HOPMHUPYIOIIETOCS HAa €ro OCHOBE
rJ1I00aJIBHOTO TPaBa.

[To mepe Tpanchopmanuy NPaBOBbIX M MOJUTHUYECKHX CHCTEM TEOPETHKO-
IIPaBOBOE MOHATUE U COJIEPKAHUE CBOOOIBI COBECTH BOCIPHHUMAET OOILIEHAYYHYIO
TEHJEHUUIO K PaCIIUPEHUI0, OCBOOOXKAASICh OT TMPUBI3KH K IOPUIUYECKU
HEOTpPEACNICHHBIM TOHATUAM «PEIHUTUs», «Bepoucnosenanuey. CBoboga coBecTH
CTaJla paccMaTpHUBaThCs 4Yepe3 MPU3MY MpaB U CBOOOJ 4eENOBEKa, BHICTyHas B
KA4ECTBE IOPHAMICCKOIT OCHOBBI CBOOOIBI INYHOCTH

CoBpeMeHHOE TIOHMMaHUE CBOOOJBI COBECTH, BKJIIOYaeT B ce0d Bce
MHOroo0pasue (opM CHUCTEM MHMPOBO33PEHUECKOM OpHeHTauuu. Tak Kak
IIPaBOBOI'O OINPEAEIEHUS] PEJIUTUN HE CYLIECTBYET, TO CBOOOAY BEPOMCIOBENAHUS
CJIeyeT pacCMaTpuBaTh HE TOJBKO COCTABHOM YacThIO CBOOOJBI COBECTH, HO U B
KA4eCTBE MOTIIONICHHOI €10,

B ykazanHoMm kitodye, cB0OO/JAa COBECTH SBIISETCS OCHOBOIIOJIAraroIINM
HEOTBEMJIEMBIM IIPAaBOM KaXJOr0 Ha YJOBJIECTBOPEHUE MHUPOBO33PEHUYECKON
HOTPEOHOCTH, NPUIAIOUICH CMBICI CYIIECTBOBAaHHIO Ha OCHOBE CBOOOJHOIO
MHPOBO33PEHYECKOT0 BHIOOPA, a TAaKKEe MPAaBOMEPHOrO MOBEIAEHUS, OCHOBAHHOTO
Ha YMOMSHYTOM BBIOOpE 0€3 OrpaHHuYEHHUs B APYTUX TPAXKIAHCKUX MpaBax HU
cB00OIaxX MIJIM UX YTPATHL.

CBETCKOCTh TOCYIapCTBa, KaK €ro MHMPOBO33PEHUECKUN HEUTPAIUTET,
SABJISIETCSl Ba)KHEHMIIeW rapaHTHeil peaau3alud CBOOOJBI COBECTH M 3alIMTHl OT
mucKpuMEHAIEH .  COOTBETCTBEHHO, HAPYLIGHHE NPUHIMIA  CBETCKOCTH
JI€3aByUPYET KaK OT/AEIbHbIE BUJIbI TAPAHTUN pean3aliy CBOOObI COBECTH, TaK U
CHCTEMy rapaHTHil B LIeJIOM .

[Tonxon, o0003HAaYEHHBIM BBIIIE, OTpPa)Kae€T dSBOJIOLUIO IPEACTABICHUM,
KOTOpasi IPOCIJIEKUBACTCA OT IEPBBIX KOHLENIUN BEPOTEPNUMOCTH B JpeBHEM
MUpE 10 UJIeH peIUruo3Hoi cBoOOAbl U CBOOOAOMBICIHS, 3aPOAUBIIUXCS B SIIOXY
¢eomanu3ma W Jajgee NOJYYMBLIMX Pa3BUTHE B IMOJIUTHUYECKUX U IPABOBBIX
yueHusax XV-XX BEKOB’.

1Bonee moapobHO cM.: CBOOOA COBECTH: TPOOIEMBI TEOPHH U TpakTHKH. MoHorpadus (o pen. @.M. Pynunckoro, C.A.
BypesnoBa). M.: 3A0 T «MIUP», 2012. — 1120 c.

2Bone noapo6Ho cM.: BypbsiHoB C.A. Peanu3anust KOHCTUTYHHOHHOW CBOOOBI COBECTH M CBOOO/IbI BEPOUCIIOBEIAHHS B
Poccuiickoii ®enepaunn. Monorpadus. M. 3A0 «TD «MUP». 2009. — 288 c.

3bonee noxpobuo cm.: Bypesino C.A. CBo60a COBECTH M CBETCKOCTh rocynapcta B Poccuiickoit ®eneparuu. Teopetuko-
npuknanHoe uccinenoanune 3a 2009 — magano 2010 r.r. M.: 3AO «TD «MUP». 2010. — 173 c.

4Bbonee noapobHo cM.: BypesHoB C.A. [Ipobiemsl peanu3anui cBOOOIBI COBECTH U CBETCKOCTH rocyaapcTBa B Poccuiickoit
Oeneparnuu. TeopeTnko-npukiaaaHoe uccnenoBanue 3a 2012 rox. (mox pex. P.B. barmacaposa). M.: Poccust ans Beex. 2013. —
352c.

5Bonee noxpo6Ho cM.: CBoOOa coBecTH: IPoOIeMB! TeopuH 1 npakTuki. MoHorpadus (o pen. .M. Pyaunckoro, C.A.

Bypesirosa). M.: 3A0 T® «MUP», 2012. — 1120 c.
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CaMbIMU OYEBUJIHBIMHU TIOKA3aTEISIMU COCTOSHUSL peau3aiii CBOOOIbI
COBECTH SBIISIIOTCS ~MHOTOYMCIICGHHBIE HApylIeHWUs TMpaB HMHAMBUAOB U
00beIMHEHNH, KOTOPHIE MPOSBISAIOTCS B (hOpMe NUCKPUMHUHAIINU, HETEPIIUMOCTH,
KCeHO(OOMHM M HACHJIUS HA UX TTOYBE.

[log HeTepnuUMOCTBIO W JAUCKPUMHHALMEW HA OCHOBE PpEIUTUU WIH
yOeXKJICHUN MPUHITO MOHUMATH JIIOOOE pa3iinyue, HUCKIIOUYECHHE, OTpaHUYCHHE,
WJIU TIPEANIOYTEHUE, OCHOBAHHOE HA PEJIUTUU WK YOCKICHUAX U UMEIOIIEE 1ENbI0
WU CJEJCTBUEM YHHMUTOXEHUE WM YJaJ€HUE MPU3HAHUA, IOJIb30BaHUS WIIU
OCYILIECTBIICHHS HA OCHOBE PAaBEHCTBA IIPaB YENOBEKA M OCHOBHBIX CBOGOI» . DTO
MOHATHE OepeT CBOE Hayajo OT JIATUHCKOTO clioBa discriminatio (pa3iu4eHue) 1mo
omnpeneéHHOMY MpU3HaKY (paca, IoJI, peurus u T.1.).

[Tonsitue «kcenooOuUs» TEOpeTUUYECKU pa3paboTaHO KpailHe ciabo u B
npaBoBoil cucreme Poccun He mupumensiercs. COOTBETCTBEHHO, B3aWMOCBSI3b
POTUBOIPABHBIX JESHUA U KCEHO(GOOCKUX B3IJISAJIOB, TMOJ KOTOPHIMHU OHHU
COBEpPIUIEHBI, HE BCETJ]a OUEBU/IHA U BONPOC KOPPEKTHOCTH €€ BBISBICHUS SBIISIETCS
JMCKYCCUOHHBIM.

Cpenu yHUBEpCAIbHBIX JOKYMEHTOB IO MpaBaM YEJIOBEKA, 3aTPAruBaroOlINX
chepy CBOOOIBI COBECTM W HANPABICHHBIX HA 3alIUTy OT HETEPIUMOCTH U
JTUCKPUMUHAIINH, ciienyeT BeiaeanTh: Y cra OOH, BeeoOuryro mexmapanuio mnpas
yeloBeka, MeXIyHapoJHbIA NaKT O TPaXJTAHCKUX M MOJUTUYECKUX IMpaBax;
MexyHapoaHblid TaKT 00 SKOHOMUYECKHUX, COUUABHBIX U KYJbTYPHBIX MPaBaXx;
Jeknapanuo 0 JIMKBUAAIMU BceX (OPM HETEPIUMOCTH M JUCKPUMHUHAIIUU Ha
OCHOBE peNUTuU WK yOexaeHuit; Jlexapaluo o npaBax JIMil, TpUHAISKAIINX K
HallUOHAJIbHBIM WJIM 3THUYECKUM, PEJIUTHO3HBIM M SI3BIKOBHIM MEHBIITMHCTBAM;
Koupenuuio o mpaBax peOenka; KoHBeHimioo o O0opb0e ¢ JUCKpUMHHALIMEH B
obnactu oOpa3zoBanus; Jlekiapanuio NPUHIKIIOB TOJIEPAHTHOCTH U JIP.

Hekoropble acnekTbl, CBsi3aHHBIE CO CBOOOJOW COBECTH M 3alIUTOW OT
HETEPIUMOCTH U JUCKPUMHUHALINM, 3aTParuBarOTCA B CIEAYIOIIUX JOKYMEHTaX:
Jlexnaparmus o0 mpaBax JUIl, MPUHAJICKANUX K HAITMOHAIBHBIM WJIM STHUYECKUM,
PEUTUO3HBIM U SI3LIKOBBIM MEHBIIMHCTBAM OT 18 nexabps 1992 r.; Konsenmus o
nmpaBax peOeHka mpuHATa pesomtouuein 44/25 I'enepanphoit AccambOien ot 20
HOsIOpa 1989 roma um sBusieTcs 00s3aTeNbHOM I TOCYAAapCTB-yYaCTHHKOB
(Bctynuna B cuity 2 ceHTsA0ps 1990 rona). KonBeHuuu npeaiiecTBoBaIo NpUHSITHE
B 1959 romy I'enepanpHoit AccamOneeit OOH He wumeronmx o0053aTeIbHOTO
xapakrepa Jlexknmapanum o mnpaBax pebenka; KonBeHmuum o Oopnbe ¢
JUCKpUMUHAIME B o0jacTu oOpa3oBaHUs, HOCALIEH PEKOMEHIATEIIbHBIN
xapaktep (Oputa mpuHsATa ['eHepanbHOl KOoHGepenmuern OOH mno Bompocam
oOpa3oBaHus, HAyKU B KYJbTYpPHl Ha €€ OJWHHAIIATON ceccuu 14 nmexadbps 1960
roja); Jlexkinapanuu NPUHIMIIOB TOJEPAHTHOCTU (YTBEpKIeHa pesosronuen 5.61
['enepanbHoil koHDepenu FOHECKO ot 16 Hos0ps 1995 rona).

1/Texnapanys o IMKBUIALUH BceX (GOPM HETEPIHMOCTH M AUCKPHIMHUHAIINY Ha OCHOBE peNurud u yoexaenui. (IIlpoBosriameHa
pesomonueii 36 / 55 I'enepanshoit Accambiien ot 25 Hos6pst 1981 r.) / MexxayHapoJHbIE aKThI O IpaBax denoBeka. COOpHHUK

nokymenToB. — M.: MzparensctBo HOPMA (M3natensckast rpynma HOPMA-UH®PA-M), 2000. C. 132 — 134.
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Kpome ynomsiHyTBIX BbIlIE, HEKOTOPHIE ACTIEKThI, CBA3aHHBIE CO CBOOOIOM
COBECTH W 3aIIUTOM OT HETEPNUMOCTH M JIUCKPUMHUHALIMM, 3aTParuBarOTCs B:
KoHBeHIIMM O MpenoTBpalleHWd M HaKa3aHWU 3a MpecTylulieHus reHouuaa 1948
romga; KouBenmuun o craryce OexenneB 1951 roma; KonBeHmmm o craryce
anatpuaoB 1954 rona; KonBeHIMN 0 ITUKBUAAIMNA BCeX (HOPM AUCKPUMHUHAIIUHA B
OTHOLIEHHHM >XeHIIMH 1979 rona u np.

PaccmoTpenne yHUBEpPCAIBHBIX MEXAYHAPOJHO-IPABOBBIX JOKYMEHTOB
MO3BOJISET ClIENIATh PsJl BHIBOJIOB.

OCHOBHBIEC YHUBEPCAIbHBIE MEKTYHAPOHO-TIPABOBBIC TOKYMEHTHI SBUJIUCH
BOKHBIMHU IIIaraMH Ha TyTH YTBEPKACHUS MPUHIIUIIOB CBOOObI COBECTH U 3AIIUTHI
OT HETEPINUMOCTH W JAUCKPUMHHAIMU, HO UX CJIa0bIM MECTOM OBbUI U OCTaeTcCs
KJIFOUEBOW MOHATUWHBIN anmapar.

[TonbITKH MPEOI0JICHHSI MHOTOYUCIICHHBIX TPOTUBOPEUHl B chepe CBOOOIbI
coBectH, npeanpunsaTeie Komuretom OOH mo mpaBam 4enoBeka, CBOEH LEIH
JOCTUTJIM HE B MOJHOW Mepe. [IpuxomuTcss KOHCTaTHMpOBaTh, YTO 3amMe4yaHUs
obmero nmopsinka Komurera OOH mo mpaBam yenoBeka Ne 22 (48) — «CBobona
MBICJIH, coBeCcTH U penurum» (cratbs 18) u Ne 23 (50) — «IIpaBa MEHBIIMHCTB
MOJIb30BATHCSI CBOEW KYJIBTYPOIl, HICIIOBEIOBATh CBOK PEJINTUIO U UCIIOJHSATH €€
oOpsinpl  (ctathst 27)» HE MOBBICWIM 3(PPEKTUBHOCTh COOTBETCTBYIOIIMX
MEXKTyHAPOIHO-TIPABOBBIX JOKYMEHTOB.

CerckocTh rocyaapcrBa (Kak €ro MHUPOBO33PEHUYECKHMH HEUTpaIUTET),
ABJISISICh Ba)KHEWILIEW TapaHTUEH peanu3aludd CBOOOJBI COBECTHM W 3aUIUThl OT
HETEePIIMMOCTH W JIUCKPUMHUHAIIMU, HHUKAaK HE OOO3HaYeHa B MEXKIYHapOIHO-
NpPaBOBBIX  JOKYMEHTaxX. OJTO  (aKTHUUECKH  JI€3aBYHpPYET  YIOMSHYTHIC
MEXyHapOIHO-TIPABOBbIE JOKYMEHTBHI, Jeiasi UX JAeKJIapaTUBHBIMH.

B koHeuHoM wWTOre, HECOONIOJIEHHE TMPHUHILUNA MHPOBO33PEHUECKOTO
HEUTpaJIUTeTa TOCYAapCTB CO3/1aeT MOYBY JUIsl KOH(JIMKTOB, a 3HAYUT U KpalHe
CEpbEe3HbIEC MPEMATCTBUS HA MyTH MO3UTUBHON MHTErPalluy FOCY1apCTB.

Buepa u cerogHst MexmayHapoaHOE TIPABO, a CETOJHSA U 3aBTpa riao0aabHbIC
NpaBOBbIE MEXaHM3MbI, HAIPABJICHHbIE HA pealu3alui0 MpaB YeJIOBEKa,
TOJIEPAHTHOCTh W 3aIUTy OT HETEPHUMOCTH U TUCKPUMHUHALINM, JOJAKHBI CTaTh
dbyHaaMeHTOM TpaHchOopMaIMK MOJUTUYECKUX CUCTEM, IIEHHOCTHBIX OpPUEHTAIIUH,
dbopmupoBaHus 100ATBHOIO MBIIUICHUS U MEPEX0Jla K YCTOMYMBOMY Pa3BUTHUIO
[EJIOCTHOT'O OECTIOSIPHOTO MHpA.

Cpenu cTpaTern4eckux HampaBiICHUM Il UBMEHEHUS CUTYAIlMH K JTy4qIlIeMy
CJIelyeT BBIICIUTH CIEeAYIOLIHE:

-pa3paboTKa COBpPEMEHHOM TEOPETUKO-TIPABOBOM MOJIENIM CBOOOIbI COBECTH
HA OCHOBE HOBOM MapaJurMbl (MOJENH), yCTPAHSAIOIEH MPOTUBOPEUHS
OCHOBOTNOJIATAOIINX MPUHIIUIIOB U MOHATUITHOTO anmapara;

-pebopmMupoBaHre YHUBEPCATBHBIX MEXKIyHAPOAHO-TIPABOBBIX JOKYMEHTOB
B cepe cBOOOIbI COBECTH Ha OCHOBE COBPEMEHHOM TEOPETUKO-IIPABOBOM MOEIH;

-pebopmMupoBaHre perHOHAIBHBIX MEXIYHAPOIHO-TIPABOBBIX JOKYMEHTOB B
ctepe cBOOOIbI COBECTH Ha OCHOBE COBPEMEHHBIX TEOPETUKO-TIPABOBOM MOJICIH U
YHUBEPCAIbHBIX MEXK/TyHAPOIHO-TIPABOBBIX JOKYMEHTOB;
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-pebopmupoBaHrie  BHYTPUTOCYJapCTBEHHOIO  IPABOBOTO  HMHCTUTYTa
CBOOOJIbI COBECTH HA OCHOBE COBPEMEHHBIX TEOPETUKO-TIPABOBOM MOJEIU U
MEKTyHapOIHO-TIPABOBBIX JOKYMEHTOB;

-popMHUpOBaHHE U COBEPLICHCTBOBAHME MEXKIYHApOAHO-NIPABOBOM U
BHYTPHUTOCY/IapCTBEHHBIX CHUCTEM TapaHTU peanu3alid CBOOOJbI COBECTU Ha
OCHOBE NPHMHIMIA MHUPOBO33PEHUYECKOTO HEUTpPAIUTETa TOCYJAPCTB M APYTIHX
CyOBEKTOB MEKIyHapOJHOr'O IpaBa .
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Kypakuna 10.B.!
K Bompocy 0 coOTHOLIEHUH NPaB YeJ0BeKa U NPaB I'PaKIAHUHA:
npodJeMbl HePaAPXUHU LEHHOCTeH

AHHOTAUMSA: B CTAaThE PACCMATPUBAOTCSA BOIIPOCHI B3aMMOJEHUCTBHS IPAB
YeJIOBeKa M NpaB TpakJaHMHA C TOYKM 3PEHUS MOPSAKAa UX 3aKpEIUJICHUS B
MEXIYHApOJHbIX JIOKYMEHTaX M HAallMOHAJbHOM 3aKOHOAATENIbCTBE, a TaKKe
BJIMSIHUE CUCTEMbI HPABCTBEHHBIX JOMHHAHT HA UEPAPXUIO IPAB YEIOBEKA U IIpaB
rpaKJaHUHA.

KuroueBble cioBa: npaBa yeiaoBeKa, MpaBa IpaKJaHUHA, YHUBEPCATbHOCTD
IpaB YeJI0OBEKa, HDABCTBEHHbIE IPUHIUIIBI.

[lepBuyHbIM TOOYAUTENbHBIM MOTHBOM U  OOCTOSITENIbCTBOM  IpHU
dbopMHpOBaHUU MPaB U CBOOO/ YEIOBEKA, KOTOPHIM OOIIECTBO JOJIKHO CIIEIOBATh,
SBIIAETCS TpeOOBaHUE OTPAKEHUS B 3aKOHAX €CTECTBEHHOW IMPHUPOJLI YETOBEKA.
Harmspano¥t wimoctpanield TOMy pacCyXI€HHI0O MOT  Obl  OBITH TOPSJIOK
pa3MeIleHus MpaB U CBOOOJ YEIOBEKa KaK B MEXIYHAPOJHBIX aKTax, TaK U BO
MHOTMX HAIIMOHAJIBHBIX KOHCTUTYHHSAX. OH HCXOIUT U3 €CTECTBEHHOW MPUPOIbI
YKa3aHHbIX TpaB U cB0OOA. KOHCTUTyIMHU, B3SIB 32 OCHOBY €CTECTBEHHYIO U
OOIIIECTBEHHYIO TPUPOJY UEIOBEKa, Ha TMEPBBIA IUTAH BBIABUTAIOT OOBIYHO
JIMYHBIE, ECTECTBEHHBIEC MTPABaY.

Crnenyer 3aMeTHThb, YTO JIaHHOE YTBepkKJaeHue He abcomtoTHo. Hampumep,
COLIMAJIUCTUYECKHE KOHCTUTYUMH Opajii 3a OCHOBY JIMIIb OOIIECTBEHHYIO
CYIIHOCTh YEJIOBEKA, €€ COLUUAIBHO-KIIACCOBYIO MPUPOY. B 3TUX KOHCTUTYLHSIX
Ha MEepBbIi pyOexk BHIABUTAINCH COLIMANIbHBIE MTpaBa HE YeJoBeKa BOOOIIIE, a JIUIIb
TPYISIIUXCS, T.€. YEIOBEKa TpyJAd. OKCIUIyaTaTophl, JIIOAHW, TMPEXKIE BCETO
MPUBUIIETUPOBAHHBIX COCJIOBHH, OOCIY>KMBAIOIIME WX BBICIIMNE YUHOBHMKH, a
TAaKXe JIMLIA, )XKUBYIIME HA JOXOAbl OT HAEMHOIO TpyAa WU Np., JUIIAJIUCH ITPaB
(M30MpaTeNbHBIX MPaB, B YaCTHOCTH). MICTOpHS KOJINEKTUBU3ALIUUA KPECThIHCTBA U
MacCOBO€ pacKyJladMBaHWE TaKKe TOBOPAT O HApyUIEHUH CYOBEKTHBHBIX IpaB
JIMYHOCTH, UCXOJISI U3 KJIACCOBOTO MPU3HAKA.

Hanportu, mnpusHaBasgs B KaXIOM HWHIMBHUJIE BBICOKOE JOCTOMHCTBO
JUYHOCTH, MEKTyHAPOIHBIC aKThI M OOJBITUHCTBO KOHCTUTYITUH MHUpa Ha TMEPBHIN
IJIaH BBIHOCST TaK Ha3blBa€MbIE€ JIMYHBIE MpaBa M CBOOOAHI uyenoBeka. Camoe
LIECHHOE U3 HUX — MPaBO Ha JKU3Hb. B HEKOTOpBIX CTpaHaX OTMEHEHA CMEPTHad
ka3Hb. COrJacHO MPEANUCAaHUSIM MPUHIUINOB U HOPM MEXKIYHApOJHOrO IpaBa,
3aMpeIaoTCs MBITKU, MEAUIMHCKHE W Hay4yHbIE OMNbBITHI Ha JIOJAAX 03 Hux
n00OpOBOJILHOTO corjlacusi. Bce 3TO € OYEBHUJHOCTBIO CBHJIETEIBCTBYET O
MIPUOPUTETE YEIIOBEUECKOTO HAJl COL[UATIBbHBIM MOIXOIOM?.

1Kypaknna O BraguMupoBHa, KaHANAAT IOPUIMIECKUX HAYK, JOIEHT Kaeapsl MEKTyHApOIHOTO IIpaBa U IIpaB YeIoBeKa
IOpunuueckoro uncturyra 'bOY BO MockoBckuii ropoJCKOH Ne1arorn4ecKuil yHuBepCurer.

2Boesoaun JI.JI. IOpumuueckwmii craryc muanoctu B Poccun. / JI.JI. Boesogun. M.: Uzn-eo MI'Y, Uudpa-M, Hopma, 1997. C.
65.
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Emé oauH acnekrT, AOKa3bIBAIOLIUKM COCTOSATENBHOCTh YEJIOBEYECKOrO
NOAXO0Ja K YIOPSAOYECHHIO IIpaB 4YEJIOBEKa M TpaXJaHWHA, COLEPKUTCS B
OOILLIETIPUHATHIX HPABCTBEHHBIX MNpUHLUNAX. Eciu OpaTh 3a OCHOBY caMylo
pacnpocTpaHEHHYIO KIacCHU(UKAIINIO, B COOTBETCTBUHU C KOTOPOH IMpaBa 4yeIoBeKa
OBIBAIOT  JMYHBIMUA  (TPOKIAHCKUMH),  TOJUTHYECKUMH  (TIyOJIUYHBIMU),
HKOHOMUYECKUMH (MaTepHAIbHBIMU), COLMAIBHBIMU U KYJIbTYPHBIMU (KpUTEpU
— cepbl  KHU3HENEATEIBHOCTH), TO JyMaeTrcs, 4YTO peyb HAET O
HEIMOCPEACTBEHHOW B3aMMOCBSA3M JAHHOI'O KPUTEPHUSA C ONPEACIEHHOU CUCTEMOU
HPaBCTBEHHBIX JIOMUHAHT.

3nech Hayka IpaB YeJOBEKa HAXOJUTCA B TECHOM B3aUMOJCHCTBUHU CO
cnenupuyeckord 00JIaCThIO COLMOJOTMU — CcoIMoJiorueid Mopanu. Pa3Butue
coruosiorun B XIX — nHauvage XX Beka BBISBWIO P CKBO3HBIX MPOOJEM,
XapaKTEPHBIX JJI1 OCHOBHBIX HANPaBIECHUN U IIKOJ B COIMOJIOTHH. ITO MPOOIeMbl
OOIIEeCTBA, COLMATBLHON OOIIHOCTH, JIMYHOCTH B HUX B3aUMOCBSI3U, MHTETpAIUH,
00eCIeunBaIoIIel «COUATBHBIN MOPSA0K» BOMPEKH MHOTO00pa3vui0 WHTEPECOB
JIIOJIEW U COLIMAIIBHBIX TPYIIIL.

Cucrema conuonoruu . [lropkreliMa packpbuia OOIIECTBO  Kak
CaMOPETYJIUPYIOMINICS CTPYKTYPHO-(DYHKIITMOHAJIBHBI OpraHU3M, B KOTOPOM
OOI11IECTBEHHBIN MOPSJOK — HOPMaAIbHOE COCTOSIHUE U OCHOBHBIM PETYIUPYIOITUM
MEXaHU3MOM SIBIIsIeTCSl MOpaib. OH MEPBBIM BBEJI TEPMHUH «COIMOJIOTHUS MOPAIH.
CouuanbHasi COIMAAPHOCTh BBICTYNIA€T Yy HEro Kak HPABCTBEHHAs U
COLIMOJIOTUYECKas KaTeropusi, a He TOJIbKO KaK SKOHOMUYECKas 11e71eCO00Pa3HOCTb.
ConugapHOoCTh — CHCTEMOOOpA3yIolUi MpUHLUN ob0miecTBa U mopainu. OH
3MDKJIETCS] HA OCO3HAHUM 3aBUCUMOCTH JKU3HEIESITEIbHOCTH UHIMBUIA OT JIPYTOro,
4YTO ¥ HHTErPUpPYET OOLIECTBO B SAMHOE LEoe .

3. Jlropkreiim chopmynupoBan MOpajibHbIE 00IIEUETOBEYECKNE MPUHIIUTIBL:
TrapMOHMS; COLMAIbHAS COMUAAPHOCTD; COLMAIBLHOE 3I0POBBE; ATbTPYUCTUUECKOE
MOBEJCHUE; 3alllTa TpaB YeJIOBEKa; O€30MacHOCTh YEJOBEYECKON IKHU3HU;
671ar0COCTOSIHIE; CIIPABEITHBOCTE . BIOCISACTBIY TH IIPHHIHIBI HAXOIAT CBOE
OTPAKEHUE B MEXKAYHAPOJHOM M HAIMOHAIBHOM 3aKOHOJATENIbCTBE T'OCYIApCTB.
MoOXHO TpeAnoyioKUTh, YTO OMNpEACICHHAs Hepapxusi IMPaBOBBIX HOPM,
3aKpEIUISIONIMX TpaBa YelloBeKa M IpaBa Tpa)KJaHWHA 3aBUCUT OT CHUCTEMBbI
0011€4€eIOBEYECKUX MOPAJIbHBIX LIEHHOCTEH.

C TOYKM 3pEeHHS] COLUMOJOTHM MOpPAJIM YPE3BbIYAHHO BakHA CIETyIOIIas
CHUCTE€Ma HPABCTBEHHBIX LICHHOCTEH, OTpaKEHHAasi B MEXKyHAPOIHOM IpaBe:

- J1000Bb K YEJIOBEKY, YTBEPXKIArOIas KU3Hb KaXXJ0TO MHAMBUIA KaK
BBICIIYIO IICHHOCTh OBITHUS;

- YBAKEHHE  YEJIIOBEUYECKOTO  JIOCTOMHCTBA  HE3aBUCHUMO  OT
HallHUOHAIIBHOTO IIPOUCXOKICHUS, nemMorpaduyecKux MIPU3HAKOB,

1AxumoBa JI.H. AkTyansHble KOHIIENTyaIbHbIE MOAENH B connonorun Mopainu / JI.H. AxumoBa // PazButne mnanoctu. 2002. Ne
4.C. 137.

2[Tropkreiim D. O paszpenenun oduiectBeHHOro TpyAa / O. Hopkreiim. M.: Kanon, 1996. C. 192.
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MMYLIECTBEHHOTO UJIM COCJIOBHOIO MOJIOKEHUS, OJUTUYECKUX, PEIIMTUO3HBIX WIIN
WHBIX YOKICHUM;

- npU3HaHUE CBOOO/IbI JIMYHOCTH, BhIpa)Karoleecss B 00ECIIeUeHNN BCEX
€€ rpakIaHCKUX U MOJUTHUYECKUX CBOOOI;

- YTBEPKICHUE PABHOIPABUSl YEJIIOBEKAa 110 OTHOLICHHIO K JPYTrUM
JIOIAM HE3aBUCUMO OT HMMYIIECTBEHHOI'O, COLMAJIBHOIO0, HMHOIO IOJOKEHUS,
THUYECKOT0 TIPOUCXOKICHUS;

- COpaBeJIMBOCTb B OTHOIIEHMHM K  KaXJIOMY  YEJIOBEKY
0€30THOCUTEIBLHO K €r0 CTaTycy (COIMaIbHOMY, HAIIUOHAILHOMY UJIUM UHOMY).

Cucrema BBINICOOO3HAYCHHBIX HPABCTBEHHBIX JAOMHHAHT (T.. BEIyIIUX
IIEHHOCTEH) TMpeJCTaBlieHa B MEXKIYHAPOJHBIX IPABOBBIX JOKYMEHTaX U B
HAIMOHAJIILHOM MpaBe rocyaapcts. [Ipu 3Tom noauepkuBaeTcsi HEOOXOAUMOCTb MX
MOJJIEPKKU U Pa3BUTHUS B YCIOBUSIX 3(PPEKTUBHON IKOHOMHUUECKOW U COIIMATIbHON
NOJIUTUKU: «/[OCTHMXKEHNE HEYKIIOHHOIO Mporpecca B JIeJie OCYIIECTBIEHUS IPaB
YeJIOBeKa 3aBUCUT OT 3/paBo W dS(PPEKTUBHOM TOIUTUKH B 00JIacTH
YKOHOMHYECKOTO U COLHATBHOTO Pa3BHTHSI» .

MopanbHble  UMIEpPaTUBBI, HE  OOECIEUEHHBIE COOTBETCTBYIOUIUMU
COI[MAJIbHO-D)KOHOMUYECKUMHU YCIIOBUSIMU, Ha TNPAKTUKE HHYEr0 HE 3Hauyar.
JlaHHOE€ TMOJOKEHHE MOXHO TOJITBEPAUTh, COCIABIUMCh HA PE3yJbTaThl
UCCIIEIOBAHUM, OCYIIIECTBICHHBIX B 3alaJHON couuojoruu tpyaa. Peub maer o0
UEpapXUH TOBEIEHYECKMX MOTHBOB TPYIOBOW AESITENBbHOCTH, pa3paboTaHHOU
PSAIOM 3amaJHbIX COLMOJIOrOB, HauMHas ¢ 60-X roioB, U MOJYYUBIIMX LIMPOKOE
IIPU3HAHUE B LIEJIIOM psie UHAYCTpUaNbHbIX cTpaH mupa: CIIA, ®panunn, OPT,
SAnonuu u ap. Ee 0CHOBHBIE MOJ0XKEHUST CPOPMYTUPOBAHBI CICAYIOIIMM 00pa3oMm:

«YenoBek Tpylla CTPEMUTCS MPEKIE BCErO K TOMY, YTOOBI YAOBIETBOPUTH
0a3ucHble MOTPEOHOCTH CBOEro KU3HeoOecrmeueHus (AbIXaHue, *axaa, TOJO[,
TEILI0)»; «IIOCJIE€ TOr0, KaK HEMOCPEACTBEHHAs yrpo3a »WU3HU CHSTA, YEJIOBEK
CTPEMUTCSI K COCTOSHUIO TapaHTHPOBaHHOW O€30MacHOCTH B  OynylieMm,
3aIIMIIEHHOCTH OT BO3MOXKHBIX OeACcTBHMM (0e3paboTHuIla, HHIIETA, TOJOA U T.I1.);
KOT/Ia  YeJOBEK UyBCTBYeT ce0si  3allMIEHHBIM, TIOSBJISIOTCS  HOBBIC
MOTHUBAIIMOHHBIE CTYNEHU: CTPEMJIEHHWE K NPECTUXKY, NMPU3HAHUIO, JOCTOMHOMY
OOIIIECTBEHHOMY TIOJIOKEHHUIO, KOM(OPTHBIM MEXJIMYHOCTHBIM OTHOIIICHUSM,
IPUYACTHOCTH K JIeaM MIPOU3BOJCTBAY; «UEJIOBEK CTPEMUTCS Pean30BaTh ceOs B
CBOEM JeNie, CBOEM TBOPUYECTBE»’; «UCIOBEK IOIDKEH ONIYIATh PAgOCTh OT
BBIIIOJTHSIEMOH PaGOTHI, OT IPHYACTHOCTH K €€ PE3yIbTaTam» .

Cnexgyer 3aMeTuTh, 4YTO 3aTpoHyTas Tema TpeOyeT (yHIaMEeHTaIbHOTO
uccleloBaHusl W OoJsiee JAETalbHOM MpopaOOTKHU, TEM HE MEHee, JJid aHaiu3a
OOIIIHOCTH ¥ B3aMMOJICHCTBUS KATETOPUl MIpaB YeJOBEKa U MpaB TpaxAaHUHA OHA
MMEET OIPEIEIEHHYIO0 TEOPETUUECKY IO 3HAUUMOCTb.

1 5Bo3z3Banue Terepanckoit koHpeperuun. [Ipuasaro B 1968 r. MexxaynaponHoit KondepeHnmueii mo npaBam uesnoBeka B
Terepane // [IpaBa yenoBexa. COOpHUK MEXTyHAPOIHBIX JOKyMeHTOB. M.: M3x-Bo MI'Y, 1986. C. 231.
2Bepuep 3urepr, Jlanr Jlrouns PyxoBoauts 6e3 koHdaukToB / 3urept Bepuep, JTrouns Jlanr. M.: Dxonomuxa, 1990. C. 159-160.

3Tam xe. C. 165-167.
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Hcxons W3 JaHHOTO UCCIENOBAaHUS, MOKHO MPEANOJIOXKUTh, YTO IpaBa
yeJloBeKa U MpaBa rpak/laHWHa, 3aKPEIJIEHHBIE B MEXAYHAPOJAHBIX JTOKYMEHTaX U
HAIMOHAJIBHOM 3aKOHOJATENbCTBE, B CBOCH CHCTEME TOMYUHSIOTCS 3aKOHY
CYIIIECTBOBAHMS HPABCTBEHHBIX JOMHHAHT.

A.E. Breiropbuna B pabore «ITHMKa mpaBa» oOpaliaeT BHUMaHHE HA TO
00CTOSTEIBCTBO, YTO KaXKJas W3 HPABCTBEHHBIX IIEHHOCTEH, BKIIOYEHHBIX B
MEXIYHApOJHOE TPABO, HAXOIUTCS B HEPAPXUUECKOM COTIOMUYMHEHUU APYT C
JIPYrOM, OJIHOBPEMEHHO BBICTyNas B KauyeCTBE PABHOMPABHBIX JOMHHAHT B
CHCTeMe O6IIeUeTOBEUECKIX MOPAIbHBIX [ICHHOCTEHH

Jlymaercs, 4To JaHHOE TOJIOKCHHE KAaK HEJIb3sl JIydIle OOOCHOBBIBACT TY
TOYKY 3pEHUs, KOTOpas OTBEPracT BCIKOE JICJICHUE IMPaB IO CTENEHU BAKHOCTH.
Cnenyer cornacuthesi ¢ JLU. I'myxapeBoii, KoTopasi yTBEpKIAaeT, YTO yBaXKECHUE
JIOCTOMHCTBA M 3allUTa 4YeJIOBEKa MPEIOoJaraloT OCYIIECTBICHUE COLMAIbHBIX
aKILWW, HAIIPaBJIECHHBIX Ha MOJICPKAHUE KUZHEIEATEILHOCTH JIIO/IeH BO BCEX TPEX
chepax uerIoBeUECKOro OBITHS: OMOPU3UYECKOTO, COIMAIBHOTO M JTyXOBHOTO.
Kaxnas u3 chep BriaoyaeT B ceOs MHOTOYPOBHEBYIO CHUCTEMY MOTpEeOHOCTEH —
OT BHUTAJBHBIX [0 TPAHCICHACHTHBIX, YJOBIETBOPEHUE KOTOPBIX SBISETCS
YCIIOBUEM JIOCTHXKCHHS TOCTOMHOTO CYIIIECTBOBAHUS.

B Teopum wm mpakTHKe TpaB dYeIOBEKa CIOPHI O TOM, KakKhWe IpaBa
(motpebHOCTH) OOJNIEe, a KaKhue MEHEe BaXXHBI U IICHHBI, WU YTO OT YETO 3aBUCHT,
XapaKTEpHU3yIOTCsA Kak OecrepcreKTUBHBIC. «BO3BBINNIEHUE)» OTHOW TPYIIIHI MPaB
BO3MOYKHO JIMIIh MPU TPEHEOPEIKEHUN K JIPYroi, OTBEpraeTcs IelCHHE MpaB Ha
IJIaBHBIE M BTOPOCTCIICHHBIC, CYUTACTCS, YTO HHU OJHO MPaBO HE JOJHKHO
TPAKTOBATHCA B yIIepO Ipyromy, Kak10€ paBo HEOOXOIUMO IS TOTHOTHI )KU3HU
4eI0BEKa U HE MOXKET OBITh 3aMEHEHO HHBIM®,

B xone nanHoro uccienoBaHusi HENb3sl HE 3aTPOHYTH €IlIe OJHY Ipodsemy,
CBSI3aHHYIO C IIEHHOCTBIO IIPAB YeI0OBEKA BOOOIIIE.

Kak cnpaBegnmmuBo otmeuaer E.M. IlaBinenko, B Hacrosiuee BpeMs, B
YCIIOBUSIX, KOTJa HOPMBI MEXKIYHAapOJIHOTO IpaBa IMPOXOASIT TPOBEPKY Ha
MIPOYHOCTh, & B CUTYyaIlMl COBpEeMEHHbIX KOH(uKTOB B JIuBnu, Cupun, Ykpanne
U JPYrHuX TOCyJapcTBax uUJes IMpaB YeIOBEKAa, YBAKECHHS UYEIOBEYECKOTO
JIOCTOMHCTBA, COOTFOZICHUS TTpaBa Ha KU3Hb, MUP U 0€30MMaCHOCTh HUBEIHPYIOTCS,
MO-JIPYTOMY BOCIIPUHUMAETCS U IPUHITUTT YHUBEPCAIHLHOCTH TIPAB YeIIOBEKA.

['eomonuTHUecKkre WHTEPECHl CMETAIOT BCE HA CBOEM IIyTH, CBEPTarOTCs
PEXKUMBI, THOHYT JIFOAH, UACT MHPOPMAIMOHHAS BOIHA, IMOCICACTBHEM KOTOPOM
SBIIICTCST PACIBET HAIMOHAJIW3Ma, IIEPEepacTaloliero B ero kpaiHue (Gpopmbr —
IIOBUHU3M U KceHo(poOuto. TemM He MeHee MCTOpUs NUKIWYHA, BCE PacCpH U
BOMHBI, Kak Obl JOJr0 OHM HE MNPOAOHKAINUCH, 3aKaHYMBAIOTCS, MPOUCXOJUT
NIEPEOCMBICIICHUE CYIIECTBYIOIIMUX LIEHHOCTEH. YemoBe4ecTBO BO3POXKIAETCA,

1Brropouna A.E. Otuxa npasa: OnbeIT Grirocodcko-ConMnONIOrHIeckoro HCCIe0BaHsI HpaBCTBEHHBIX OCHOB npaBa / E.A.
Brirop6una. M.: By3osckas kuura, 2005. C. 74.

2I'nmyxapesa JI.U. [IpaBa uenoBeka. ['ymanuTapHslit kypc: yueonoe nocodue / JI.W. I'myxapesa. M.: Jloroc, 2002. C. 77.

* Masnenko E.M. Bceobmas KyIbTypa IpaB 4eT0BeKa B YCIOBHSX KyJIbTYPHOIO MHOT000pasns Mupa //BecTHHK

nefarormdeckoro yausepeutera, 2014, Ne6 (61). C.126.
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BKJIa/IbIBasi HOBBI CMBICII B YK€ JAaBHO W3BECTHbIE MOHATUA. HecoMHEHHO,
yHUBEpCaJIbHasi KOHIEMIIMS MPaB YyeJI0BeKa JOJKHA OBbITh MEPEOCMBICIICHA, UCXOIS
U3 HOBBIX pealHi, JIMYHOCTH HEOOXOIMMBI HOBBIE TapaHTUU 3alllUThl BCETO
CIIEKTpa €€ MpaB.
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1
JlanreBa JL.E.
IIpaBa 4esioBeKa M IPAXKAAHUHA B CHCTEMe MATPHOTHUYECKOT0
BOCIIUTAHUSA

AHHOTAIMSA: CTaThd INOCBALICHA AHAJIU3y TPEX POCCUHCKUX MPOrpaMMm
NaTPUOTUYECKOr0 BocnuTaHusA, AercTtByrommx B Poccum ¢ 2001 roma. lenaercs
BBIBOJI O CUCTEMOLICHTPUCTCKOM XapaKTEpe 3TUX MPOrpaMM, OTCYTCTBHM aKLEHTa
Ha 1paBa TIpaxaadH. OTO MeEIIAaeT Cco34aTh AaJEKBAaTHYI0 MOTHUBALUIO s
BOCIIUTAHUS PAIMOHAILHOTO MATPUOTU3MA.

KiroueBbie cjioBa: TrocyJapCTBEHHBbId CYBEPEHHMTET, Hal[MOHAJIbHAS
0e30MacHOCTb, MNAaTPUOTU3M, INpaBa TpaXJaHWHA, JIOCTOMHCTBO JIMYHOCTH,
1eJIeToIaraHue, CUCTEMOLIEHTPU3M, ITPOU3BOJIL.

HanwonanpHas 0€301acHOCTh HEMBICTTUMA 0e3 peagbHOro
roCyJapCTBEHHOI'O CYBEPEHUTETa, KOTOPBIM JOCTUTAeTCS HE TOJBKO CHIIOMN

1JlanreBa Jltonmuina EBrenseBHa, JOKTOp IOPHIMYECKUX HAYK, Ipodeccop, BeAyIIUi HayIHBIH cOTpyAHUK MHCTHTYyTA

rocynapcrsa u npasa PAH
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OpYXHUS U SKOHOMHUYECKOW MOIIbIO, HO U JyXOBHBIM E€IUHCTBOM Halud, €€
NaTPUOTUYECKUM HacTpoeM. B smoxy rimobanuzanuu W yHUBEpcaIU3aluu
MPEACTAaBICHUN O JOCTOMHCTBE JUYHOCTH M MpaBax I'pakJaHUHA TaKOE €JUHCTBO
JOCTUKUMO JIMIIb TOTJAA, KOI/Ia FOCYyAapcTBO OOECIeYMBaeT MHIWBUIY YPOBEHb
3aILUTHI oT OIOPOKPaTHUECKOT O OpoU3BOJIA U 0e3HaKa3aHHOCTH,
COOTBETCTBYIOIIMIA MPUHATHIM MEXIYHAPOAHBIM CTaHAapTaM. TOJbKO 3TO MOXKET
CIOCOOCTBOBAaTh  OTOXJIECTBJICHUIO  JIMYHBIX HMHTEPECOB C  HMHTEpEcaMu
rocyfapcra, T.e. NAaTPHUOTUYECKOMY BOCHHMTAaHMIO. MHBIMH ciioBaMu, TIJIaBHOE
yCIIOBUE BOCHUTAHUS NATPUOTA JIEKUT HE CTOJIBKO B OOJACTH MENaroruku U
o0pa3oBaHusl, CKOJBKO B c(epe NeATeTbHOCTH TEX OpPraHoB, 3a/Jada KOTOPBIX
3aKJII0YaeTcsl B 00€CeUeHUH IPakIaHUHY HE0OXO0JUMOr0 YpOBHS CBOOObI, B TOM
yuciie cBOOOABI OT TMPOM3BOJA M CBOOOJBI MPWIOKEHUS €ro TBOPUYECKHUX
crocoOHocTel. OIHAKO BOCIHMTAHHME MATPUOTHU3MA CBOJUTCS IMOKAa K BOEHHO-
NaTPUOTUYECKOM TpoOJeMaTUKe U  COBEPIICHCTBOBAHHIO CaMOMl  CHCTEMbI
NaTPUOTHYECKOTO BOCIMTAHHUSA, 4YTO HEOOXOAMMO, KOHEYHO, HO JajJeKo He
JOCTATOYHO.

[TaTpuoTH3M BBICTYNAET CETOJHSI B KayeCTBE OJHOW W3 OCHOB HJECOJIOIMU
CTpaHbl, II03TOMY pe€aJu3alMs 3TOr0 IPOEKTAa OCYLIECTBISIETCS  4YeEpe3
creuuaibHble  TOCYJapCTBEHHbIE  MporpamMmbil,  KOTOpblE  MOCBSIICHBI
opraHuzanuu B Poccum marpuoTHYECKOro BOCIHUTAaHMS. Takoro poja JOKyMEHTa
HET HU B OJJHOM M3 BEIyIIMX MUPOBBIX JIepkaB (HU B €BPONEHCKUX CTpaHaX, HU B
CHIA, vu B ctpanax J[laimpHeBocTOuHOrO pervona). Kak mnpaBuio 3amaua
NaTPUOTUYECKOIO BOCHUTAHUS CTAaBUTCA TaM B paMKax 3aKOHOJATENbCTBA OO0
oOpazoBanuu. OTHAKO MO3UTUBHAS KOHHOTALIMSI CAMOTO MOHATUS «IIATPUOTU3M B
Hailie BpeMmsi OTHI0Ab He oueBuaHa. OmnbiT Poccum u EBpombl roBoput o
BO3MOXHOM OMACHOCTH TMOJMEHbI €ro MCTHUHHOIO COJEpPKaHHUS —HUICSIMU
paauKagbHOTO HaluoHanu3ma. Jlis Toro, 4toObl u30exkaTh HEKeIaTeIbHOU
JBYCMBICIICHHOCTH MOHO ObUIO OBl TOBOPUTH O (OPMHUPOBAHWU YYBCTBA
naTpuoTh3Ma ¥ HAI[MOHAIBHOTO  JOCTOMHCTBA WX O  (OPMHUPOBAHUU
rPakIaHCTBEHHOCTH.

HebiHemHss nporpaMma BOCHUTAHUS TaTPUOTU3MA, KaK U JIBE MPEIbIAYIINE,
HampasiieHa Ha (pOpMUpPOBaHHUE y Tpa)kAaHUHA YyBCTBA J0JIra, B HEM BOOOIE HET
peur O MpaBax, Aake KaK O BO3HArpa)JACHUH 3a JOOPOCOBECTHO HCIIOJIHEHHBIE
o0s3anHOCTH. HHM ofHA M3 mporpaMM HE JAaeT HU MaJICHIIEro MPEACTABICHUS O
TOM MOTHBAIMM, KOTOpas JOJKHA JIEKAaTh B OCHOBE MAaTPUOTUYECKOIO YYBCTBA.
Mexny Tem, MO MbICIU 3aKOHOJAATENS, MaTPUOTU3M IMPEAIO0JIAraeT BhICOYANIITYIO
creneHb  camooTpeueHus.  [lokazaTenbHO, Kak  MEHSJIOCh C  ToJaMu
3aKoHOAaTeNbHOE omnpenenenue narpuorusMa. CormacHo Ilporpamme 2001-2005
IT. TaTPUOTUYECKOE CO3HAHHME BKJIIOYAET YYBCTBO BEpHOCTH cBoeMy OTedecTBy,

1/leticTByromas B HacTosimee BpeMs ['ocynapcTBeHnas nporpamma «I[larpuoTndeckoe Bociutanue rpaxkaan Poceuniickoit
®eneparmu Ha 2011-2015 ros (yrBepskaeHa nmocranosieHneM [Ipasurensctea PO ot 5 okTsa6ps 2010 roma Ne795)
paccMaTpHuBaeTCs Kak MpoJoJDKeHne AByX npensiaynmx: 2001-2005rr. (yrBepxkaeHa nocranosinenueM [Ipasurenscrea PO ot 16

¢bepas 2001 1. Ne 122); 2006-2010r. (yrBepxaeHa nocranosienueM Ipasurenscrsa PO ot 11 uross 2005 r. Ne 422).
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FOTOBHOCTh K  BBINIOJHEHUIO TPAXKAAHCKOTO JI0Jra U KOHCTUTYLMOHHBIX
00s13aHHOCTEH 10 3a1uTe UHTepecoB PoIMHBI B MUPHOE M BOEHHOE BpeMsi. 3aTeM
olpeziesieHue MaTpUOTU3Ma Clierka U3MEHWIIOCh U M0/Ipa3yMeBaeT Tenepb JI000Bb
Kk Ponune, npenanHocTs cBoeMy OTedecTBY, CTPEMIIEHUE CIIYKUTh €r0 MHTEpecaM
U TOTOBHOCTb, BIUIOTH IO CaMOIIOXEPTBOBAaHMA, K ero 3aummure. Ilpm stom
IPEANoiIaraercs, 4ro 3TO CO3HATEIbHO U JOOPOBOJIBHO NMPUHUMAaeMas MO3ULUS
IpaKJaH, B KOTOPOH MPUOPUTET OOILIECTBEHHOTO, rOCYJaPCTBEHHOIO BBICTYIAET
HE OrpaHWYCHHEM, a CTUMYJIOM HHAWBHIyabHOM CBOOOABI M YCIOBHEM
BCECTOPOHHEr0 pa3BuTUsl TrpaxkaaHckoro obmecrBa (cr.l Ilpoekta D3 «O
natpuoTudeckoM Bocrutanum» 2012 r.). OgHako, aneuiupys K paldoHaTIbHOMY
NaTPUOTU3MY, HA OJHA U3 MPOTPaMM HE JA€T MPEICTABICHUS O TOM, KAK UMEHHO
OyJIeT co3/1aBaThCsl y Tpak/iaH COOTBETCTBYIOIIAsI MOTHUBAIIHSI.

Hu B oaHOM U3 BapuaHTOB IpOrpaMMbl HANPSIMYKO HE OIpEelesseTcs
LIECHHOCTHOE COJICp)KAHUE MMATPUOTU3MA, XOTS IPHU KEJIAHUU OHO JIETKO YUTAETCS.
W3 npuBEACHHBIX ONPEACICHUN BUIHO, YTO B CHCTEME NATPUOTHUYECKOIO
BOCIIUTAHUSA IIPEUIaraeTcsl KyJbTUBUPOBATh TAKME LIEHHOCTH KaK Bepa, TOPAOCTbH,
11000Bb, BEPHOCTh, TOT/Ia KaK CBOOOJA TpakJaHWHA, €r0 JOCTOMHCTBO, KaK U
00513aHHOCTh T'OCYAAPCTBEHHOTO ammapara yBakaThb 3TH IIpaBa, OCTAIOTCS «3a
KaApoM». YCHUJIEHHE CHUCTEMOLECHTPUCTCKOM COCTaBISIONIEH B NOHWMaHUU
NaTPUOTU3MA TNPEACTABIACTCS OYeBUAHBIM. OUYEBHUIHO M TO, 4YTO, TOBOPS O
panyoHanM3aluyu NaTpUOTH3Ma, HAa CAMOM JI€J€ IPOrPAMMBI ITOAPA3yMEBAIOT
MppauroHaibHOE 4yBCTBO. HO TpyaHo rosoputh B XXI Beke 0 cienoil Bepe B
Poccuro. Penurmnosnoe uyscTBO, KOoTOpoe umen B Buay OD.TroTtueB B cBOEM
3HAMEHUTOM CTUXOTBOPEHUHU, JAaBHO IIOpa MOJABEPTHYTh palMOHAJIU3ALUU.
YUyBCTBO mnarpuoTh3Ma M HAIMOHAJIBHOIO JOCTOMHCTBA HMEET HE TOJIBKO
UPpALMOHATBHYIO COCTaBIAIONIYI0 M (opMuUpyercs BO MHOIOM 3a CYET
YBEPEHHOCTH B HEOTBEMJIEMOCTH CTaTycCa I'paXkKJaHWHA, B FapaHTUPOBAHHOCTU U
BO3MOKHOCTH 3G (EKTUBHOM  3aIIUThl  JOCTOMHCTBA  JIMYHOCTH, IpaBa
COOCTBEHHOCTH U MHOTHX JPYTHX 3JIEMEHTApHBIX MIPaB yeloBeKa U rpaxaanuHa. K
COXKQJICHUIO, 3TOT aCIIEKT BOCIIUTAHMS IATPUOTU3MA OKA3aJICS YITYLEHHBIM.

HNHtepecHa u 3BOMIOLMA IPELIaraéMoro IpOrpaMMaMHy LEJIETOJIaraHus.
Henpro [Iporpammser 2001-2005rr. ABnseTcs pa3BUTHE CUCTEMBI TATPUOTUYECKOTO
BocnuTaHus rpaxzaaH Poccuiickoii @enepauuu, CHocOOHOM Ha OCHOBE
(dopMupOBaHUs NATPUOTHUECKUX YyBCTB M CO3HAHUSI OOECIEUUTH PELICHUE 3a/1a4
0 KOHCOJMJALMKU OOIIECTBA, MOJJEPKAaHUIO OOIIECTBEHHOM M 3KOHOMUYECKOU
CTaOMJIBHOCTH, YNOPOYEHUI0 €IWHCTBA M JpYyKObl HapoaoB Poccuiickoi
Oenepaunu. Lenwro xe [Tporpammer 2011-2015rr. npoBo3riaiaercsi BCETo JUlIb
JajJbHENIIee pAa3BUTUE M COBEPLICHCTBOBAHUE CUCTEMbl NATPUOTUYECKOIO
BOCIIUTAHUS I'PaXKIaH.

bropokparuzanusa nenenosiaraHvs  ONpPENessieT W IIOCTaHOBKY  3a1a4
natpuotudyeckoro Bocnutanus. llepBoit 3amaueit IIporpammsr 2011-2015 rr.
HA3BaHO «IIOBBIIIEHHWE POJM TOCYAAPCTBEHHBIX M OOLIECTBEHHBIX CTPYKTYp B
dbopmupoBanun y rpaxaan Poccuiickoit denepaliuu BEICOKOTO MAaTPHOTHUECKOTO
co3HaHusA». HO pedyb OTHIOABP HE HIET O TOM, YTO TOCYJAPCTBEHHBIE U
OOILIECTBEHHBIE CTPYKTYPbl JOJKHBI CaMU JEMOHCTPHUPOBATH NMPUMEP BBICOKOTO
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naTpuoTU3Ma U, TeM 0OoJiee, YBaKEHHUS JOCTOMHCTBA TpaxaaH. DTU CTPYKTYpbI
JOJDKHBI UTpaTh poOJib CyOBbEKTa BOCIUTATEIBHON JESATENbHOCTH, TOTNA Kak
rpakJaHaM OTBeZeHa poib oObekTa. Ho TrpaxkgaHmH — HE KyCOK JepeBa, U3
KOTOPOro «cucrema» BbIpe3aeT bypatuHo-natpuota. Co3HATEIbHbINA MATPUOTU3M
— 3TO, IPEXKAEC BCEro, aKTUBHOE COLUAIBHOE YYBCTBO, KOTOPOE POXKAACTCA Yy
KOKJIOr0 B pE3yJbTaTe€ €ro COOCTBEHHBIX COLMAJIBHBIX MPAKTHK U 10
ONPENEIICHUI0 HE MOXET BO3HHMKAaTh Yy 3aJaBJIEHHOIO TIOCYyAapCTBEHHBIM
IIPOU3BOJIOM CYILIECTBA.

Tenepp HemHOro o cucreme. OpraHu3allMOHHOE  COINPOBOXKIEHUE
IIporpammsl ocyliecTBiIsgeT POCCUNCKUN TOCYIapCTBEHHBIM BOCHHBIM UCTOPUKO-
KyJbTYpHbIM LeHTp Ipu IlpaBurenscrBe Poccuiickonn Penepanuu. 1'0n0BHBIE
UCTIOTHUTEIM — MuHucTepcTBO 00pa3oBaHus U Hayku Poccuiickoit ®deneparuu,
MununcrepctBo KyJbTypbl Poccuiickon @enepanuv, MUHHCTEPCTBO CIIOPTA,
Typu3Ma U MOJOACKHOM monutuku Poccuiickonn deneparuu, MUHHCTEPCTBO
o6oponbl Poccuiickoit ®enepanu u Poccuiickuil TocyJapCTBEHHBIM BOEHHBIN
VMCTOPUKO-KYJIbTYpHbIN LIEHTp ITpu [IpaBurenscTe Poccniickont @enepannm.

AHallM3 y’K€ HAKOIUIEHHOM NMpPaKTUKW IMOKA3bIBA€T, YTO AKLEHT CIIeJIaH Ha
CIICLIMAJIM3UPOBAHHBIE CTPYKTYPHI, LENBIO KOTOPBIX SBJISETCS MNPEUMYILECTBEHHO
BOCHHO-ITATPUOTUYECKOE BOCIHUTAHUE. B MX 4mcie Kak rocyJapCTBEHHBIC, TaK U
OOILIECTBEHHO-TOCYJAPCTBEHHbIE, M  oOuiectBeHHble. [IpuMepamu  nepBBIX
aBisitoTcsl CyBOpoBckMe W HaxMMOBCKHE BOCHHBIE YUYWIMINA W KAaJETCKUE
KOpIlyca, IMaHCHOHAThl BOCMHUTaHHUII MUHHUCTEpCTBA OOOPOHBI; BTOPHIX —
JOCAA® xak o0OHIECTBEHHO-TOCY/IapCTBEHHAs OpraHu3anusi, TpPEeTbUX —
pasJInYHbIC BOCHHO-TIATPUOTUYECKHE, MTOMCKOBBIE, BOCHHO-CIIOPTHUBHBIE
accolManuu M KiayObl, BoeHHO-arpuoTHueckue kiyonl npu PIIL u paznuunbie
CKayTckue opraHu3auuu. Kak mnpaBuio, OHU JACUCTBYIOT TMOJ 3THAOU
PocBoenuenTpa nipu IlpaBurtensctBe Poccuiickon @enepaunu. BriosHe J0rMyHO,
yTO OfxHOW M3 3amau [Iporpammbl mpsiMmo Ha3BaHO (hopMUPOBAHUE TO3UTHUBHOTO
OTHOIIEHUSI OO0IIeCTBA K BOEHHOW CIyX0€ W TOJIOKUTEIHHOW MOTHBAIUU Y
MOJIOJIBIX JIFOJIEH OTHOCHUTEIBHO MPOXOXKIACHUS BOCHHOM CITY>KOBI 10 KOHTPAKTY U
1o npusbiBy. HHKTO He ocmapuBaeT BaXHOCTb BOCHHO-NIATPUOTHYECKOIO
BOCIIUTAHUS, HO OTPAaHUYMBATBHCA UM HEBO3MOXKHO, IOCKOJIBKY 3TO CYILIECTBEHHO
OTPAaHUYMBACT LIEJNEBYIO ayJUTOPHIO, CPEACTBA U BO3MOKHOCTH IMATPHUOTHYECKOTO
BOCIIUTaHMUS.

B Ilporpamme mnocraBiieHa 3ajaya COBEPILUICHCTBOBAHUS «HOPMATUBHO-
IIPaBOBOTIO, METOAUYECKOTO U MH(}OPMAIMOHHOTO oOecrieueHus
(GYHKIIMOHUPOBAHUS  CHUCTEMbl  MAaTPUOTHYECKOTO  BOCIHUTAHUS  TPAKIAH».
OenepasbHbll 3aK0H «O MAaTPUOTUYECKOM BOCIHHUTAHUM rpaxziaH PdD» moka He
npuHAT. [lOCKONBKY akIEHT B JACHUCTBYIOLIEW [ OCymapCTBEHHOM mporpaMmme
MaTPUOTUYECKOTO  BOCIUTAHMS  JEJNAETCSd  HAa  BOEHHO-NATPUOTHYECKYIO
COCTaBIIIONIYI0, B €€ HOPMATHBHYIO 0a3y YyKa3aHHBIM 3aKOHOMPOEKT (CT.2)
BKIItouaeT Hapsay ¢ Koncrurynuen Poccuiickonn ®enepaunu, DenepaibHbIM
3akoHOM «O0 oOpazoBanum», Takue PDenepanbHble 3aKOHBI Kak «O BOWHCKOM
00sI3aHHOCTH U BOCHHOM ciyxk0e», «O BerepaHax», «O MHAX BOMHCKOW CJaBbl U
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namMsATHbIX natax Poccum», «OO0 yBekoBeueHuu I[loGenbl COBETCKOTO Hapoja B
Bemukoi OreuectBenHOU BoiiHe 1941-1945 romosy.

[TarproTnyeckoe BOCIUTAaHNE, OCHOBAHHOE IPEUMYILECTBEHHO HA BOCHHOU
TEMaTUKe, JAJ€KO HE OXBAaThIBAET BCEX BO3MOXHBIX MOTHBALMA HCKOMOIO
TOBEICHUS. HopmaTtnBHYt0  OCHOBY  JIONIOJIHUTEJIIBHOW  COCTaBIISIIOIIECH
JNEATEIIBHOCTH MO NAaTPUOTUYECKOMY BOCIIMTAHUIO MOTYT COCTaBUTh KakK YiKe
IPUHATHIE, TaK U MOKa OCTAOIIMECSd Ha CTaJuM pa3pabOTKU TOKYMEHThI. Peub, B
yacTHOCTH, uuaer o Crparernu TroCyJapCTBEHHOW HAIlMOHAIBHOM ITOJMTUKH
Poccuiickoit @enepanuu Ha nepuoa A0 2025 rona (yrB. Ykazom IIpesugenta PD
or 19 nexabps 2012 r. Ne 1666), B koTopoi (opmyiaupyercs Kpyr 3ajaad,
HEIMOCPEACTBEHHO OTHOCAIIMXCSA K MaTPUOTHYECKOMY BOCIUTAHHIO B IIMPOKOM
CMBICJIE CJIOBAa. OJTO 3aJauyd IO COACHCTBUIO HAIMOHAIBHO-KYJIBTYPHOMY
Pa3BUTHIO, TaKHe, KaK 00eclieYeHue COXPAaHEHUS U MPUYMHOXKEHHUS TyXOBHOIO U
KyJbTYPHOTO HacJeJus U MOTEHIMAIa MHOTOHAIMOHAJIbHOTO Hapoaa Poccuiickoi
denepanuu Ha OCHOBE WJEH €IMHCTBA U JIPY>KOBI HAPOJIOB, MEKHAIMOHAIHHOTO
(MEXXITHUYECKOTO0) coryiacusi; (OPMHPOBAHHUE KYJIbTYPhl MEKHAIIMOHATHLHOTO
(MEXITHUYECKOT0) OOIIEHHSI B COOTBETCTBUU C HOPMAMH MOPAIU U TPaJAUIUSIMU
HaponoB Poccuiickonn @enepanuy; pacupoCTpaHEHHE  TPAAULMUOHHBIX U
COBPEMEHHBIX IPOM3BEIACHUN JIMTEPATYPbl MW MCKyccTBa HapoaoB Poccuu un
obiBIiero CCCP u 1.n. OTpanHo, yto B CTpaTeruu CTaBUTCS 3aJadya YTOUHEHHS
(denepanbHbIX 00pa30BaTENIbHBIX CTAHJAPTOB C ILEJNbI0 TMOBBIILIEHUS POJIU
I'YMaHUTApHOTO HANpPAaBJICHUs B MpOILECCE 00pa30BaHUsl, BOCIUTAHUS YBOXKECHUS K
00111epOCCUICKON UCTOPUU U KYJIBTYPE.

Emé omuH BaxHbli M 1oka aOCOJIOTHO UTHOPUPYEMBIH  acHeKkT
NaTPUOTUYECKOTO BOCHUTaHUS M (HOPMHUPOBAHMS AKTHUBHOM TpakKIaHCKON
MO3UIIMU MOXET COCTaBIIATh Pa3BUTUE Yy MOJIOJEKH HABBIKOB CAMOCTOSTEIBbHOU
OLICHKH MCTOpHUYECKHX (PAKTOB M cOBpeMeHHBIX peanuii. [loka mpemycMoTpeHHoe
Koncrutymnueit PO npaBo cBOOOAHO MCKaTh W MOMy4YaTh WH(OPMAIUIO JIFOOBIM
3aKOHHBIM cI1ocoOoM (CT. 29) cnabo peanu3yeTcs TpaxaaHaMH, €CIId TOJBKO OHU
HE 3aHSThl HayYHBIMHU HccieaoBaHusAMHU. Kak mpaBuiio, JIIOAM JTOBOJIBCTBYIOTCS
OJTHOM TOYKOM 3PEHHUs], HE YAOCYKUBASICh U3YUUTh apIyMEHTHI ITPOTUBOMOJIOKHOU
cTopoHbl. HeyMeHne 0O0beKTUBHO OLIEHUTh MH(OPMALIMIO HECET B c€0€ OMAaCHOCTb.
K mnpumepy, cenldac pa3BepHyNach KaMmIaHWsA, CBS3aHHAs C OIPAHUYECHUEM
pacnpoctpaHeHus: «4€pHpix MudoB» o Poccum B uHGOOPMAIMOHHOM
npoctpaHcTBe. Ho 3T0 He 03Hauaer, YyTo «TPyAHBIE» ISl OOBICHEHHS] CTPAHUIIBI
OTEYECTBEHHOM HCTOPUM JIOJDKHBI MPOCTO 3aMalyuMBaThcs M, TeM OoJee,
KOppekTupoBarbcs. HanmpoTus, HEOOX0IMMO OOBEKTUBHO HW3JlaraTh HETraTUBHbBIE
dakTbl, TmOMen@as WX B  COOTBETCTBYIOIIUM  HMCTOPUYECKUNA  KOHTEKCT,
OOBSACHAIOMMKN (HO HE OMPABABIBAIOIINI) MPUUUHBI TEX WU UHBIX TOJUTUYECKUX
pemienuii (cM., HampuMmep, moHorpaduio H.Hapoununkoit «Ilaptutypa Bropoii
MUpPOBOIT»). Ecnu Takwe BOMpockl HE OOCYXIaTh, JIOJU MOTYT CTAaHOBUTHCS
JIETKOM TOOBIYEH aHTUPOCCUNUCKOM MPOTaranibl.

Oco0yro 3HAUUMOCTh MUMEIOT MEPOIPHUATHS KyJIbTYPHOW M HCTOPHUUECKOH
HaIlpaBJI€HHOCTH,  IOCPEACTBOM  KOTOPBIX  BBIBIIAIOTCS ~ HEOOXOAMMBIE
«COLUMOKYJIBTYPHBIE KOJAB» IJIsl CO3JaHUS «POJHOrO, MPUBBIYHOTO» o0Opasza
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oTun3Hbl. [Ipu 3TOM TmOBEnEHHE MEPOIPUATHI MMATPUOTUUYECKOTO XapakTepa
COBCEM HE€ 00s3aTelIbHO JIOJDKHO OCYIIECTBISATHCS TOJ JIOBYHTaMU HMEHHO
«IIATPUOTU3MAY. ITopoi 1esecoo0pasHo UCII0JIb30BaTh TEPMHUHBI
«TPAKJAHCTBEHHOCThY», «II000Bb K Manoit Pomauney», «mpuoOmieHue K
COKPOBHIIIHHIIE OTEYECTBEHHOW KYJIbTYpb». B 3Toil obOmactu ciemoBaio Obl
ropasao 3¢ ekTuBHee UCnob30BaTh CT. 44 Koncturyuuu PO.

OCHOBBI TOCYTapCTBEHHON KYJIBTYPHOM MOJIUTHKHU, YTBEPKIACHHBIE YKa30M
[Ipesunenta PO ot 24 nexabps 2014 r. Ne 808 dopmymupyroT riaBHBIN
NOKA3aTeIb YCHEIIHOCTH MaTPUOTUYECKOTO BOCIUTAHUS: YBEIWYEHHE YHCIIA
IpaKJaH, MPEeXIe BCEro MOJOJEKH, CTPEMSUINXCS KUTh U padotatk Ha Poxaune,
cuntarouinx Poccuro Hanbosiee 01aronpusTHBIM MECTOM IPOKUBAHUS, PACKPBITUS
TBOPUYECKHUX, CO3UATEIBHBIX CIOCOOHOCTEH.

OTO TOJIOKEHUE, HECOMHEHHO, K04 K 3((PEKTUBHOMY BOCIHUTAHUIO
natpuotu3ma. Benap cama mo cebe cuctema TPAHCISIUU COOTBETCTBYIOIIMX
3HAHUM W IEHHOCTEH ocTaHeTcs (OpMalbHOM, €CIM B HAIIeHl CTpaHe He OyayT
CO3/1aHbl OJAaronmpusATHBIE YCIOBHS /i CBOOOJHOTO PACKPBITHS TBOPUYECKUX
CO3MJIATENbHBIX CIHOCOOHOCTEH JMYHOCTM U He OyJneT TMOJOXKEeH Mpeaesn
PacXMUICHUIO HAIMOHAJIBHOTO JOCTOSHUSA, OIOPOKPATUYECKOMY IPOU3BOILY,
YHIDKEHHIO YEJIOBEYECKOTO JAOCTOMHCTBA. TOJBKO INPHU TAaKUX YCIOBHUSAX MOKHO
BOCIIUTATh y JIXOJIEW TOTOBHOCTH ITOJYMHUTH CBOM MHTEPECHI MHTEPECAM CTPAHBI,
CTPEMJIEHHE 3alluIiaTh HE3aBUCUMOCTb Pomunbl m cBoero Hapoga. [loatomy
rpakJaHe JOJKHbI OBbITh HE CTOJIbKO OOBEKTOM, CKOJIbKO AKTHBHBIM aKTOPOM B
NaTPUOTUYECKOM BOCHUTaHUU. Eciaum yrogHo — OHU JOJDKHBI XOTETh OBITh
BOCITUTAHHBIMHU TaKUM 00pa30M.

Masaenxo E.M.!
O0513aHHOCTH YBAXKATH MPABa U CBOOOABI IPYIUX JHUI B KOHCTUTYIIHOHHOM U
MEKIYHAPOJIHOM IpaBe

AHHOTAIUSI: CTaThs MOCBSIIEHA pa3paboTKe 005S3aHHOCTH yBaXkaTh IpaBa U
cBOOOABI JApPYrux Jull. ABTOp OTMEYaeT OCOOYyI0 3HAYUMOCTb MPAaBOBOIO
peryJiMpoBaHus JaHHOW OOS3aHHOCTH, PACKPBIBAET €€ COAEp)KaHUE M MEXaHU3M
¢ynkuonupoBanus. PaccmarpuBas  yBakeHME mpaB MU CBOOOJI  Kak
KOHCTUTYIIMOHHBIN U MEKyHApOAHBIA PUHLIUIIBI, UCCIIEI0BATEND MOAIEPKUBAET
UICK0 O CO3JaHUMU YHUBEPCAIbHOTO MEXAYHAapoJHOro akta — BceoOmei
JEeKJIapa 00s3aHHOCTEN.

KiroueBbie cjioBa: 0053aHHOCTH, KOHCTHUTYLUHMOHHBIE OOSI3aHHOCTH,
KOHCTUTYLIMOHHAss OOS3aHHOCTh YyBaXaTb IIpaBa U CBOOOABI JPYruX JIULL,
yBa)XEHHE TpaB U CBOOO] YEJIOBEKA, PaBa YEJIOBEKA, FApaHTUHU pealln3alluy IpaB
U cBOOOJI YesIoBEKa U rpakJaHuHa, BeeobOmas gexnapanus o0s3aHHOCTEN

1[TaBnenko Eprennst MuxaitioBHa, KaHIHIAT IOPUANICCKUAX HAYK, TOLEHT, 3aMECTHTEITh 3aBEYIOIIET0 Kadeapoid
MexyHapoHOTo IpaBa U IpaB uesoBeka 1o Hayke FOpuauueckoro uacrturyta I'bOY BO r. MockBbl «MocKoBCKuit

roponcxoﬁ e 1arornIeCKun YHUBEPCUTET».
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B COBpeMEHHBIX YCIOBHUSAX HOPMBI MEXIYHApOJIHOIO IMpaBa MPOXOIAT
IPOBEPKY HA HPOYHOCTh, B CHTyalnn KoH(MmukToB B JImeuu, Cupuu, Memere,
YKpanHe wuzaes INpaB YEJIOBEKA, YBAXEHUS YEJIOBEYECKOrO JIOCTOMHCTBA,
coOnrofieHUsT TMpaBa Ha JKW3Hb, MHpP U 0O€30IaCHOCTh HUBEIUPYIOTCS, a
00s3aTeNbCTBA TOCYIAPCTBAMH HE BBITOJIHSIOTCA. 1103TOMY ceroaHs kak HHKOrja
BA)XHO BCIIOMHUTH HE TOJBKO O IPABaX 4YEJIOBEKA, XOTS «OHM PEIIAIOT 3ahady
COJIM)KEHUS HALIMOHAJIBHBIX MPABOBBIX CUCTEM B LIEISAX JOCTUKEHHUS BO BCEM MHUPE
C/IMHO MPAKTHKN YBOKCHHS M 3aIIUTH YEIOBEYCCKOr0 JOCTOMHCTBAY , HO U 00
00513aHHOCTSIX U OTBETCTBEHHOCTH.

Eme B 1923r. H.A. bepasieB B ®@unocopuu HepaBeHCTBA MHUCA: «IIpaBa
yeJloBeKa MPEeJIoyiaraloT 00s3aHHOCTh yBaXkaTh 3TH TMpasa...Eciu Bce OyayT
OYEHb CHJILHO CO3HABATh MpaBa M OYEHb CJIa00 CO3HABATh 00A3aHHOCTH, TO MpaBa
HUKEM He OYIyT YBaKaThCsi M HE OyLyT peanu3oBaHb»’. 1 ¢ HAM HEOOXOLMMO
COTJIACHUTHCS, IIOCKOJIBKY €ro CJI0Ba B COBPEMEHHBIX YCIOBHUAX YPE3BBIYAWHO
aKTyaJbHBI.

Mexy TeM, B OT€UeCTBEHHOU IOPUINIECKON HAYKE CPABHUTEIHHO OOJIBIIOE
BHUMAaHUE yJIeSIeTCs aHaJIu3y MpaB U CBOOOI YeJIOBEKa U I'pa)kIaHUHA, OJIHAKO 0
CUX IOp OCTaeTCs MAaJOMCCIECJOBAaHHBIM HMHCTUTYT 0Os3aHHOCTEW. be3ycinoBHO,
CIEAYEeT OTMETHUTh, YTO B HAYKE CIIOKHWICSA PsiJi METOAOJOTHYECKUX MOAXOIO0B K
NOHATUI0O M CYIIHOCTH IOPUAMYECKHX oO0s3aHHOCTEeW, B mnocienanue 10 et
MOSIBUJIOCh MHOKECTBO JINCCEPTALMOHHBIX MCCIIEIOBAHUM, MTOCBSIIECHHBIX POJIU U
MexaHu3MaM (PYHKIIMOHMPOBAHUA KOHCTUTYUMOHHBIX oOsi3aHHOCTEH. OHAKO
paboT, aHAIM3UPYIOLIKX TMOHATHE, CYUHOCTb, OCOOEHHOCTH peaiu3alud UMEHHO
00s13aHHOCTH YBaXXaTh MpaBa U CBOOOJIbI APYTrUX JHUIl OYeHb Mano. B wactHOCTH,
MOXXHO OTMETHTh paboTbl B.A.3aToHCKOro, KOTOpBIA OTMEUYaeT 3HAYMMOCTH
JaHHOW  00s3aHHOCTH, ompenensas e€  «0a30BOH, OCHOBOIMOJIAraroIieH,
NPUHLUINATBHON 17151 (POPMUPOBAHUS IPABOBOW KYJIbTYPhl U COBEPIIEHCTBOBAHUS
TEM CaMbIM BCE€W NPABOBOM KWU3HU COBPEMEHHOI'O POCCHMCKOTO ob1ecTBay”.
ABTOp HacTOALIEH CTaThbU B LEJIOM PA3IEISIET €ro MO3UIHUI0, OJHAKO HE MOXKET
COTJIACUTBCA C TEM, 4YTO JaHHas OO0s3aHHOCTb 3aKpemieHa B 4.3 craTbu 17
Konctutynuu P®, B KOTOpOil peds UAET 0 HE HAPYIIEHUH IPaB U CBOOO/I.

CoBpeMeHHbIE aBTOpPHI TOJBEPraloT KPUTHUKE claboe U OecCUCTeMHOE
oTpaxxeHue mepeunsi ooszanHocTe B Konctutyrmuu PO 1993r., mo cpaBHeHUIO ¢
KOHCTUTYLIMSIMU MHOTHX 3apyO€XHBIX CTpaH, OTCYTCTBHE CHEUUAIbHOW TIJIaBbl
WIM yIOMHHaHUS 00 00s3aHHOCTAX B riaBax. Tak uccienoBatens A.IL [1anoB
OTMEYaeT, «JaXe Te OOA3aHHOCTH, KOTOpblE€ HAIUIA CBOE MECTO B TEKCTE

1Kypaknna }0.B. CooTHOIIeHHE MOHATHI «IIpaBa YeI0BEKa» H «IpaBa IPAKTAHUHA»: KyIbTypPOIOTHIECKIH aceKT /

10.B. Kypakuna // BecTHuk MOCKOBCKOT'O TOPOJCKOT0 Ieaarornieckoro yuusepceureta. Cepust: IOpuamueckue HayKu.

2010. Ne 1. C.15.

2bepnsie H.A. ®unocodus nepasencrsa / H.A. bepusies — IMapmx: YMCA-Press. 1990.

33aroHckuit B.A. YBajkeHue npaB U JOCTOMHCTBA JINYHOCTH KaK BBICIIAsl 005S3aHHOCTH, OCHOBA IIPaBOBOI KyIbTyphl // BecTHrK

I'ymanurapnoro uncruryra TT'Y, 2013, Nel. C.20
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Kouctutynuu P®, pacronoxeHbl TaM XaoOTHYHO, TaKUM 00pa3oM, 4YTO HX
MPUXOIUTCS CIELHATBHO «HCKaTh» . CIeIyeT COracHThCS C aBTOPOM B TOM, UTO
3aKpeIJICHHEe KOHCTUTYLUHOHHBIX OOSI3aHHOCTEl B rjaBe 2, HE JAOIYCKalolleu
nepecmotpa (4.1.cT.135 KoHcrurynmu P®), sBisercss ommOKoOW 3aKOHOIATEIIS,
IOCKOJIBKY MX CHCTEME IPHCYIIA JMHAMHIHOCTD, CIOCOOGHOCTD BHION3MEHSTHCS .

be3ycinoBHO, MpUYMHBI OYEBUAHOTO AMCOATIaHCA MEXAY KOHCTHUTYIIHOHHO
3aKpEIJICHHBIMU MpaBaMU U O0S3aHHOCTSIMU KPOIOTCSI B OCOOCHHOCTSIX Pa3BUTHS
poccuiickoil TocygapcTBeHHOCTH B nepuos; 90-x roaoB, OOYCIOBIEHHBIX
CTPEMUTENBHOW  JEeMOKpaTU3alued, IPOBO3IVIALIEHUEM W HAcaIu3anuen
aMOepaabHbIX LIEHHOCTEH W, KakK CIEJCTBUE, BOCHPHUSATHEM OOS3aHHOCTEH B
KaduecTBe apxaumyHoro wuHcturyta. Kak BepHo otmeuaer JLU. I'myxapesa,
«HOPMATHBHOE MPOBO3IJIAIICHHE W IIMPOKOE IEPEUMCICHHUE IPaB YEJIOBEKA U
IpaKJ1aHNHA, KOJWYECTBEHHO HECOOTHOCUMOE C IEPEYHEM COOTBETCTBYIOIIMX
00s3aHHOCTEW, cO34aNu OJaronpusiTHbIE YCJIOBUSA s (POPMUPOBAHUS B
OOIIIECTBEHHOM CO3HAHWH CEKYJSPU30BAHHOTO, OCBOOOXKIIEHHOTO OT JTYXOBHBIX,
HPaBCTBEHHBIX M HWHBIX  CACPKUBAIOIIMX  Hauyal  WHJIUBUAYyaIU3Ma,
MPOBOLIUPYIOMIETO KOH(PPOHTAIMI0O M OOOCTPEHHOE J>KEJIaHWUE OTAEIBHOTO JHUIa
OCYIIECTBUTh CBOM IpaBa HEMEIJICHHO W B TIOJHOM O0BEME, HE CUYHUTAsICh C
MHTEpecaMy APYTHX JIHO/ICH, OBIECTBA i rOCY[apcTBay .

IIpoBo3rnacuB mpaBa 4YenoBeKa — BBICIIEW ILEHHOCTBIO, Pocculiickas
Depnepatius B3sia Kype Ha peayiM3aliio MPUHIUIA COOTIOICHUS U 3alIUTHI IIPaB U
CcBOOOJ] YENOBEKAa M TpakJaHWHA TOCYJapCTBOM, OJHAKO HE 3aKpenuia MpsiMo
KOHCTUTYIIMOHHOM OO0S3aHHOCTH 4YeEJIOBEKa M TpaxJaHWHA YBaXKaTh MpaBa H
CBOOOIBI JPYTHUX JIUII.

Kak wu3BecTHO, HacTosmas oOA3aHHOCTh MPE3IOMHUPYETCS BO MHOTHUX
KOHCTUTYLIMSIX JIEMOKpPAaTHYECKUX rocyaapct, Hampumep, cT.31 KoncTutynuun
PecriyOnuku [lonbima riacut: «kaxabld o00si3aH yBaxaTh CBOOOABI M IpaBa
IpyTuX», IPH 3TOM JIAHHOE IIOJIOKEHHE COJAEPXKUTCA HE B  pasjene
«O0s3anHOCTHY, a B pazaene «OO0mue TpUHIUIBDY, YTO CBHAETEIHCTBYET O €Tr0
oco6oit 3HaunmMocT. Konctutymus Pecy6nuku Tamkukucran B riase 2 «Ilpaga,
CBOOO/IbI, OCHOBHBIE O0S3aHHOCTU T'paKJIaHWHA» B CT. 42 Hapsgay ¢ TpeOOBaHUEM
coOMIOIaTh 3aKOHOAATENIBCTBO CTPAHBl 3aKPEIUIIET O0S3aHHOCTh  KaXJOTO
«yBaXkaTh IpaBa, CBOOOIbI, YECTh U JOCTOMHCTBO JpYyrux mrojei». Koncturynus
Peciyommukun  bemapych B c1.53  QuUKCHpyeT: «KaXIblii 00s3aH  yBaXkaTh
JIOCTOMHCTBO, IIpaBa, CBOOObI, 3aKOHHbIE HHTEPECHI APYTUX JTUI.

HeoGxonumo oTMeTuth, 4TO AaHHash OOSI3aHHOCTH OblIa OTpa)K€Ha U B
cratbe 65 Konctutyuuu CCCP 1977 rona, «rpaxnanun CCCP o0s3aH yBaxaTh
mpaBa UM 3aKOHHBIE HWHTEPEChl JPYrUX JIML, OBITb HENPUMUPUMBIM K

1[TanoB A.I1. Cucrema KOHCTUTYLIMOHHBIX 00s13aHHOCTEH rpaxaad Poccuiickoit @enepannu. JluccepTanus Ha COMCKaHIE
Y4eHOH cTerneHu Kananaara opunndecknx Hayk / A.Il. [TanoB — Caparos, 2008. C.75

2Tam xe. C.60

3lmyxapesa JI.M. O6s3aHHOCTH YenoBeKa U rpaklaHUHA B KOHTEKCTe Teopuu npas denoseka / JL.U. ['imyxapesa // Vctopus

rocyaapcrBa u npasa — M.: PITY, 2009, Ne7. C.25.
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aHTUOOLIECTBEHHBIM MOCTYMKaM, BCEMEPHO COJICICTBOBATH OXpaHe
0OIIECTBEHHOTO TPS/IKa», OJIHAKO HE Oblia 3aKperuieHa B Takoi (opMyJIUpOBKE B
nerictpyromed Konctutyuu PO 1993r.

B 10 xe Bpems, kak BepHO ormeudaer A.C. ABTOHOMOB, 3TO OJHA U3
BOXHEMIINX 00s3aHHOCTEH, KOTOpas B MPHUHIMIE IMpearoyiaraercs U B TeX
CTpaHax, ¢ OHa He 3a(MKCHpPOBaHA HEMOCPEICTBEHHO B KOHCTUTYLIMH, HO TJ€
IPOBO3IJIALIAIOTCS MPaBa YEJIOBEKA, a TEKYyIIee 3aKOHOIATENIbCTBO 3aKPEILISET
COOTBETCTBYIOLIIE MEXAHU3MBI 3aIIATHI [PAB YeIOBEKa .

HeunictBurensHo, Poccuiickas ®enepauuss caenana mar B - CTOPOHY,
IPOBO3TJIAIIEHUST  WJAE€M  [paB  4YeJoBeKa  Kak  0a30BOM  LIEHHOCTHU
KOHCTUTYIIMOHANIU3Ma,  (OPMUpOBAHUS  T'YMaHUCTUYECKOW  HUACOJNOTHUM U
ryMaHHU3aluu MpaBa, MOTOMY OOS3aHHOCTh yBa)kaTh IpaBa M CBOOObI YEIOBEKA
BBITEKAaET W3 CMBICIIA OCHOB KOHCTUTYLHMOHHOIO CTpPOs, 3aKpEIUICHHBIX B
Konctutyuuu P®, B yacTHOCTH B CT.2. be3yClIOBHO, KOMILJIEKC KOHCTUTYLIMOHHBIX
o0si3aHHOCTEH TpaxkaaH Poccum MokeT BKIIIOUATh HE TOJBKO HEMOCPEICTBEHHO
3aKpEIUICHHBIE B IVIaBE 2 00SI3aHHOCTH, HO U BBITEKAIOIIME U3 COJIEPKaHUS MHBIX
nonoxkeHnit Konctutynmum P®. Tak, yxke OBJIO OTMEUYEHO BBINIE, YTO
Konctutymust perimameHTupyer 00s13aHHOCTh TpaxkaaH Poccuiickoit deneparuu
IIPU OCYIIECTBJICHUH CBOMX IPaB U CBOOOJ HE HAapyILIaTh MpaBa U CBOOOIBI APYTHX
i1 (4. 3 cT. 17), 4TO COOTBETCTBYET MOJIOKEHUSAM MEXAYHAPOJAHBIX CTAaHIAPTOB B
o0jacTu TpaB 4YeNOBEKa, B YACTHOCTH MOJOXKEHHsIM 4.2 cT.29 Bceobmei
JeKIapaluy npas yenoBeka 1948r.

ABTOp HACTOSIIEH CTaThbU MOJIAraeT HEOOXOAMMBIM PACCMOTPETHh BOMPOC O
COZIepKaHUU JIBYX YKa3aHHbIX OOs3aHHOCTEH: OO0S3aHHOCTH yBa)kaTh MpaBa U
CBOOOJIBI JAPYTHX JHUI[ W OOS3aHHOCTHM HE HapyllaTh IMpaBa W CBOOOJBI MpHU
OCYIIECTBJICHUU COOCTBEHHBIX.

Conepxanue 0OSI3aHHOCTM HE HapylllaTh IpaBa M CBOJbI COCTaBISET C
OJHOM CTOPOHBI, AKTUBHOE TIOBEJEHUE CYOBEKTa, TO €CTh pealu3alHfi0 UM
KOMIUIEKCa IIPaB U CBOOO/I, C IPYroil CTOPOHBI, TACCUBHOE — COOJIIOJICHUE HOPM,
YCTaHABIMBAIOIIUX IpPEAEabl OrpaHuueHuss npaB u cBoboa. O ToMm, YTO
0053aHHOCTH MOTYT BBICTYIaTh B BHJI€ COBEPIICHUS ONPEICIICHHBIX AKTHUBHBIX
JNEeUCTBUM, MO0 B BUJE MACCHUBHOIO BO3JEP)KAHMS OT JACHCTBUI MUILYT MHOTHE
apropel  (C.C. AnekceeB, A.B.Mansko, H.U. Mary3os, b.C.263eeB). Tax,
Hanpumep, H.M. Mary30B onpenensier CTPYKTYpy HOPUAMYECKOW OO0S3aHHOCTU
yepe3 Cieaylolue 3JeMEHThl: 1) HEOOXOOUMOCTh COBEPIIUTH OIPEICICHHbIE
JEeNcTBUS, TUO0 BO3JEPKAThCA OT HUX; 2) HEOOXOIUMOCTb JJisl MPaBOOOSI3aHHOTO
Julla OTpearupoBaTh Ha OOpalleHHblE K HEMY 3aKOHHBIE TpeOOBaHUS
yIPaBOMOYEHHOTO0; 3) HEOOXOUMOCTh HECTH OTBETCTBEHHOCTh 32 HEHCIOJHEHHUE
3TUX TpeOoBaHui; 4) HEOOXOAMMOCTh HE TMPEMATCTBOBATH KOHTPAreHTy
I0JI30BATHCS TEM 6IArOM, B OTHOLICHHH KOTOPOTO OH HMEET IIPaBo°.

1AsronomoB A.C. [IpaBa uenoBexa, IpaBo3aIlUTHAs ¥ IPaBOOXPaHUTENIbHAS NesaTeIbHOCTh / A.C. ABToHOMOB — M.: DoHA
«JInbepansuas Muccusi»; HoBoe nureparyproe obo3penue, 2009. C.174

2Mary3os H.W. AxryansHble npo6iems! Teopun npasa / H.M. Mary3os — Caparos, 2003. C.296
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ITo muenuto A.Il. TlaHOBa, OCHOBOW KOHCTHTYLIHOHHOM OOS3aHHOCTH HE
HapylaTh IpaBa W CBOOOJBI APYIMX JHUI[ BBICTYMAeT MOCTYJAT MOpPaJIbHO-
ATUYECKOT0 MJIaHA — «IPABO OJJHOTO 3aKaHUYMBAETCSA TaM, IJ€ HAUYMHAETCS MPaBO
JPYroro», OHa OOECTIeuMBaeT peaM3alfio OOIIECTBEHHOr0 WHTEpeca B cdepe
HPABCTBEHHOT'O 3/[0POBbS IPAK/IAH HAIICH CTPAHBI .

CpaBHuBas  yKa3aHHbIE  BBIINIE  KOHCTUTYLIMOHHbIE  OOS3aHHOCTH,
HEO0OXOJIUMO OTMETUTH, UTO IJIAroJibl yBaXKaTh» U «HE HAPYIIAThY» HECYT Pa3HYIO
CMBICJIOBYIO Harpy3ky. TepMUH «yBaKeHHE», IO MHEHHUIO aBTOpa CTaTbH,
npejarnojiaraeT OCO3HaHWE IIEHHOCTH W JIOCTOMHCTBA YeJIOBEKa BOOOIE, Kak
paBHOMpaBHOTO wWieHa obmectBa. [lo cioBam B.A. 3aToHCKOro, «yBaK€HHE K
paBy APYroro — 3TO OPUIUYECKOE MPEANMCAHNE HAUBBICIIEH KaTErOPUYHOCTH;
31ech TMpaBO W MOpajb  a0COMIOTHO  OJHM3KH, HEPa3phIBHO CIIUTEI» .
JIefCTBUTENBHO, KATETOPHUsl «yBAXKEHUE) UMEET INIyOOKUH MOPaIbHO-ITUYECKUHN U
¢unocopckuit  cmbica. B 3TOM KOHTEKCTE HHTEPECHBIM IMPEACTABISIETCS
uccinenoBanne H.H. 3apyOunoii, B KOTOpOM OHa paccMaTpuBaeT MPUYHHBI
neduiruTa B3aMMHOTO YBKECHHS B TIOBCEIHEBHOW KU3HU POCCHUSIH U €r0 BIUSHUE
Ha pa3BHUTHE COIMAIIBHBIX CBs3€Hl B COBpeMEHHOM obOmiecTtBe. MccremnoBarens,
aHAJIU3HUPYSl CMBICIIOBOE€ 3HAUECHHE KATETOPUU «YBAKEHHUE», BBIACISIET JBA €r0
TUna: 1) MepUTOKpaTHYeCKOE — Kak 0co00€ OTHOIICHUE MOYTEHUS B OTBET Ha
3aCllyTd U JOCTOWHBIE KadyecTBa JIMIA; 2) JrajMTapHOE — OCHOBAaHHOE Ha
NpU3HAHUW 3a JPYTUMH pABHOTO C COOOW JOCTOMHCTBA W CHHOCTH".
H.H. 3apyOuna npuxoauT K BBIBOAY, YTO B POCCHIICKOM o0O0IiecTBe HauOoliee
BOCTPEOOBAHHBIM SIBJICTCS SrajUTapHOE MOHWMAHUE YBAXKEHUSI — BOCIPUSITHE
JPYroro Kak paBHYIO ceOe M0 JOCTOMHCTBY, CaMOILICHHYI JIMYHOCTbh, C
UHTEpEcaMu KOTOpOM HeoO0xoauMmMo cuutathbed. Kak oTmedaer uccrienoBartelb,
«reuUT  MMEHHO TakoM (OpMBI  B3aMMHOrO  yBaXEHUS  3aTPyJIHSET
dbopMHpoBaHUE MANBHUX COLMAIBHBIX CBA3€H M WHCTUTYTOB COBPEMEHHOTO
o6mecTBa B Poccum»®. ABTOp HACTOSIIIEH CTAThH pa3AemsieT JAHHYO HO3HIIHIO.

KoHctutymmonHas 00s3aHHOCTh yBa)kaTh MpaBa M CBOOOJBI JAPYTHX JIMII
aBigeTcs 0osiee EMKOW W CIIOKHOM IO COJEPIKaHUIO, HEXKETU KOHCTUTYIIMOHHAsS
00s13aHHOCTh TPaXKJaH MPU OCYIIECTBICHUU CBOMX MpPaB U CBOOOJ] HE HApYIIaTh
npaBa U cBoOOAwsl Jnpyrux Jjuill. OHa mpeanonaraer HalUuue y CyObekTa
OTIpeNIeICHHOTO  C(OOPMUPOBAHHOTO  YPOBHA  KyJbTYpPhl TIpaB  YEJIOBEKa,
CJIOKUBIIMXCST MHUPOBO33PEHUYECKUX YCTAHOBOK, HAIPABICHHBIX HAa YBa)XCHUE
JIOCTOMHCTBA 4YeJOBeKa, MNpaB M cBoOOA mnu4HOcTU. IIpu 3TOM CyOBEKTOM
00S13aHHOCTH yBaXkaTh MpaBa U CBOOOIBI APYTUX JIUI MOXET OBITh HE TOJBKO
rpaxaanuH Poccuu, HO W m000€ JUI0, Haxojsdieecs Mmoj topucaukiuein PO.
AbGcomoTtHo mpaB B.A. 3aToHCKuH, yTBepxkpAas, 4TO JaHHas OOS3aHHOCTh «HE

1ITanoB A.IL. Yka3. cou. C.125

23aroHckuit B.A. Ykas.. cou. C.21

33apyouna H.H. B3anmuoe yBaxkenue xak (p)akTop HHCTHTYIHOHAIN3ALUH COIMAIBHBIX OTHOIICHUH B cOBpeMeHHoi Poccn //
OO1mecTBeHHBIE HAYKH M COBPEMEHHOCT, 2014, Ned. C.90

43apy6una H.H. Ykas3. cou. C.96
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MOXXET OBITb OTHECEHa K KaKOW-IMOO OJHOM rpyIre, K 00S3aHHOCTAM YeJIOBEKa
WIK K 00S3aHHOCTSM TpaKJaHWHA, OHAa UMEET OOIleUeI0BeUEeCKUH, TII00aIbHbIH,
SKCTEPPUTOPHATBHEIH XapakTepy» . COOTBETCTBEHHO, 3aKOHOJATEIBHO 3aKPEIUIsis
TpeOOBaHME TaKOro MJOJDKHOTO IMOBEACHMS JIMLA, TOCYAapCTBO OPUEHTHUPYET
KOKIYI0 JIMYHOCTh Ha MPaBOMEPHOE TIOBEJCHHE U BOCIHTAHUE YYBCTBA
OTBETCTBEHHOCTH Tepej] OOIIEeCTBOM, a TakKe B CBOIO ouyepenb Oeper Ha cels
0053aT€ILCTBO MO MPOCBEIIECHUIO HIMPOKUX CJIOEB HACEICHHS B OOJACTH TpaB
4enoBeka, (GOPMHUPOBAHHUIO BHICOKOT'O YPOBHS NMPABOBOW IPAMOTHOCTHU U KYJIbTYPBI
npaB 4yenoBeka. [lo cBoew CcyTW Hamyexallee BBIIOJHEHHE KOHCTUTYLMOHHOM
00s13aHHOCTH yBaXaTb IpaBa W CBOOOJABI JPYTUX JIMI[ SIBISETCS Ba)KHEWIEH
JyXOBHOM rapaHTUEH pean3alii IpaB U cBOOO YEJI0BEKa U TpaKJaHUHA.

Takum 00pa3om, KOHCTUTYLIMOHHAsI 00513aHHOCTh yBa)XaTh IIpaBa U CBOOO/IbI
JPYTHUX JIMI] TPU3BaHA HEMOCPECTBEHHO BIIUATH HA CO3/IaHUE COATAHCHPOBAHHBIX
CIIOCOOOB B3aMMOJECHCTBUS JItoeil B 00111ecTBe, HA (POPMUPOBAHNE TAPMOHUYHBIX
OTHOILIEHUH HE TOJIBKO MEXAy JIIOJAbMH, HO U OOLIECTBOM U TOCYJapCTBOM.
[Toatomy nmnst 3¢pheKTUBHOTO (YHKIIMOHUPOBAHHS TOCYJAPCTBA M CTAHOBJICHUS
WHCTUTYTOB TPAXKJAHCKOTO 00IIecTBa, HEOOX0aUM 0oJiee CEphEe3HBIN MOIAX0] 10
OCO3HAHUIO KOHCTUTYLMOHHBIX OOS3aHHOCTEH B ILEIOM U KOHCTHUTYLMOHHOMN
00513aHHOCTH YBa)KaTh IpaBa U CBOOObI APYIUX JHIL], B YACTHOCTH, ONPEIEICHUS
UX MECTa Ha OJHOM YpOBHE C IpaBaMu U cBoOojmamu. IIpu 3TOM, Kak BEpHO
ykazeiBaeT JI.U. ['myxapeBa, cieayer OTMETUTh HEOOOCHOBAHHOCTH B3IUISJIOB HA
00s13aHHOCTbh KakK IOHATHE, MPOTHUBOCTOSIIME IMpaBaM KU CBOOOJAM, «HA CaMOM
Jene 00sI3aHHOCTh €CTh HEOOXOJMMBIM KOMIIOHEHT IpaB 4YeloBeKa, (akrop,
BMECTE C TMpaBaMU peHialomuii OoO0I[yl0 TyMaHUTapHyr 3anady B cdepe
pEeryaupoBaHus IPABOBBIX U IPYTUX OOIIECTBEHHBIX OTHOILIEHUI» . He ciyuaiino,
Ha CTpaHUIAX MHOTHUX JUCCEPTAIMOHHBIX HCCIEJIOBAHMM U MOHOTpadUyeCKUX
paboT OTEYECTBEHHBIX MPaBOBEIOB 3BydYaT MPEJIOKEHUS JHOO MO pa3paboTKe U
3aKOHOAATEIbHOMY 3aKPEIUICHHUIO JIOMOJTHUTEIBHOTO NMEPEUYHS] KOHCTUTYIMOHHBIX
00s13aHHOCTEW dYeloBeKa W TpakKJaHWHA, U BKIOUYeHUs ero B KoHCTUTymwro
Poccumiickori ®eneparuun 1993r. u poccmiickyro Jlekmapamuio mpaB U CBOOOJ
yenoBeka W rpaxkaannHa 1991r., mubo mo mpunstuio B Poccum cBoero pona
MOPATbHO-3THYECKOTO KOJEKCa 00SI3aHHOCTE

VYBakeHHe MpaB YeI0BEKA ABIISETCS HE TOJBKO 0a30BbIM KOHCTUTYLIMOHHBIM
OPUHLIUAIOM, HO W OONICNPU3HAHHBIM MPUHIIUIIOM MEXIyHApPOIHOIO IpaBa,
BBITEKAIOIIUM M3 cMbIcia nosioxkeHnid YcraBa OOH 1945r. n 3akpemieHHbIM B
3akarouuTenbHOM akTe XenbcMHKCKoro CoBemjanusi 1no 0€30MacHOCTH U
cotpyaaunuectsy B EBpone 1975r. IloaTtoMy omnpeneneHHBIM BBIXOJIOM U3

13atonckuii B.A. Yka3. cou. C.21

2I'myxapeBa JL.U. Yxka3.cou. C.27.

3Cwm., Hanpumep: AkorsiH A.P. OcoGeHHOCTH KOHCTUTYIIMOHHBIX MPaB, cBOOO 1 0053aHHOCTEH YeJIOBEKa U TPayKIaHIHA B
Poccuiickoit @eneparmu [luccepranyst Ha COMCKAaHNE yUSHON CTENICHH KaHIUIaTa IOpuaAndeckux Hayk / A.P. AxomnsH —
Bonrorpan, 2004. C.10; Baitauszos P.C. IIpaBocoznanue u npaBoBoii MenTtanuretr B Poccun / P.C. BaitnuszoB — Caparos,

2001. C.264.
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CIOKMBUIEHCA  CUTyallMd NPEACTABISACTCS TaKXkKe TMPAMOE  3aKpeIICHUE
00s13aHHOCTH yBa)kKaTh TIpaBa M CBOOOABI JAPYIMX JIMI[ B CHEHHUAIBHOM
MEXTYHapOJIHOM J0roBope — Bceobmiel nekmapanuu o0sS3aHHOCTEH 4YeoBeKa.
MHorue coBpeMeHHbIE MPaBOBEAbl 00palalOT BHUMAHUE Ha TO, YTO MOTPEOHOCTH
B YKAa3aHHOM AaKT€ BBITEKAaeT U3 KpaWHE YCIOXHUBIICWCS pPEaJbHOU
JENUCTBUTEILHOCTH, MHOTOYMCIIEHHBIX INIOOAIBHBIX BBI30OBOB U HEOOXOJIMMOCTHIO
COBMECTHOI OOpbOBI TOCYAapCTB C yIrpo3aMH, HalpuMep, Kak OTMEYaer
10.B. bap3unoBa, «uisi TOCTMKEHHs 3THUX LEJNEW OAHUX NEKJIApallMi O MpaBax U
cB06OIaX HEIOCTATOUHO, PABHO KaK M YCHIINH OTAEIBHBIX TOCYIAPCTBY .

[Ipoexktst  BceoOmieit  mexmapanuu  OOSI3aHHOCTEM  HEOJIHOKPATHO
00CYXKJIaTuCh MEXKIYHApOAHBIM coo0IiecTBoM B 1991r., 1997r., onHako Tak U He
obutn npuHAThl. Kak coBepmienHo BepHo ormeuaer JI.U. ['myxapea, momoOHas
JeKjapainus uMena Obl BaXHOE M HE TOJBKO IMOJUTUKO-TIPABOBOE, HO U
BOCITHTATE/IBHOE 3HAYCHHE B Jele (HOPMHUPOBAHMS KyIbTyphl IIPaB HEIOBEKA’.
Kpome Toro, 3akpemsieHue B MEXKIYHapOJHOM JOrOBOpE OOS3aHHOCTH YBa)KaTh
mpaBa W CBOOOABI JIPYTUX JIHI TO3BOIWIO OBl TOCYAapCTBAM-YYaCTHHKAM
3¢ (HEKTUBHO MCTIOIB30BaTh TAHHBIA MEXaHNU3M Ha HAllHOHAIHLHOM YPOBHE.

Takum 00pazom, 00S3aHHOCTH YBa)KaTh MpaBa M CBOOOABI APYTHX JIHII
SBJISIETCS] 3aKPEIJIEHHON B MEXIYHAPOAHBIX CTaHAapTax U HopMax KoHcTuTyuuu
MEpoi JIOJDKHOTO TMOBEIEHUs JULIa, 3aKioyvaronieil B cebde TpeOoBaHue
YBAXUTEIBHOTO OTHOLUEHUS K JIOCTOMHCTBY Ka)K[IOW JIMYHOCTH, BBIIIOJIHEHHE
KOTOpPOM HE0OX0AMMO JjIsl o0ecrieueHus MpaB U cBOOO/1 YEI0BEKa U FPaKJaHUHA U
dbopmupoBaHus COATAHCUPOBAHHBIX OTHOIICHUN MEX]Y JIOJIbMHU, OOIECTBOM U
rocyaapctBoM. CoOmro/ieHrne 00513aHHOCTH YBaXkaTh MpaBa U cBOOOAbI IPYTUX JIUIL
SBJIIETCSI TIPOYHOM TapaHTUEH peau3allid BCEX TPYMN MpaB U CBOOO: JIMYHBIX
(rpak1aHCKUX ), TOJIUTUYECKHUX, IKOHOMHUECKHUX, COITUANBHBIX U KYJIbTYPHBIX.
bubauorpadus:
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1
AybOaxkuposa I1.Y.
K Bompocy o poJin coBpeMeHHOr0 rocyapcTBa B odecneuyeHuu "'"TpeTbero
NMOKoJIeHHs1" TMPaB 4eji0BeKa

AHHOTAMSA: aBTOP PACCMATPUBAET OCOOCHHOCTU PA3BUTHUS UJIEU «TPETHETO
MIOKOJICHUSD» MPaB YeJIOBEKa, OTMEYaeT MpodieMy UX IOPHUIU3AIUU C TOUKH 3PEHUS
TOr0, 4YTO PACCMATPUBAEMBIE IPABA HE KOPPEIUPYIOTCA C COOTBETCTBYIOLIMMH
oOsi3anHOCTSIMU. [l0o MHEHUWIO aBTOpa, MAaHHYIO HUJICI0 CIIEIyeT paccMaTpuBaTh B
WHCTUTYIIMOHATLHOM KOHTEKCTe. J[7s1 00peTeHus peanbHOl OCHOBBI HEOOXOuMa
MMIUIEMEHTAlMsl TPEThEro  IIOKOJIEHWsS IPaB  4YEJOBEKa B  IO3UTHUBHOE
3aKOHOJIATEILCTBO, B TOM YHUCJIE MEXIYHAPOJAHOE, KOTOPOE OBl 3aKPEmIO Kak
mpaBa, Tak W  OOS3aHHOCTHM  BCEX  YYaCTHUKOB  COOTBETCTBYIOIIHUX
MIPABOOTHOILLICHUH.

KiroueBbie cjioBa: TpEThbE MOKOJICHUE MPAB YEJIOBEKA, IPABO HA Pa3BUTHE,
KOJIJIEKTUBHBIE TTpaBa.

I[OKTpI/IHa IIpaB YCJIOBCKaA IOABNIACH CPABHUTCIBbHO HCAABHO, 0 XVII Bexa
KakK HaquOﬁ CUCTCMbI €€ HC CYIICCTBOBAJO. Bo MHorom oHa cioxwuiach
6J1arozlap51 pa3pa60TKe C HAYaJIOM 3IIOXH MOACPHA TCOPHUU CCTCCTBCHHOI'O ITpaBa,

1Ay6akuposa Vuaupa YpanoBHa, KaHAUIAT IOPUANIECKHUX HAYK, JOLECHT Kaephl TEOPHU U HCTOPHHU FOCYAAPCTBa U IIpaBa
Kazaxckoro ryMaHHTapHO-IOpHIMYECKOr0 YHUBepcHuTeTa (ACTaHa), JOKTOPaHT Kadeapsl TECOPUH TocyJapcTBa U IpaBa

opuandeckoro ¢axynsrera Mockosckoro ['ocymapcrsenHoro ynusepcurera M. M.B. JlomonocoBa indastana@gmail.com
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KOI'/Ia €CTECTBEHHbBIE MTpaBa YeJIOBEKa CTAIM paccCMaTpUBaThcs 0oliee JeTanbHO, C
MO3UIIMKM UX HeoTuyxaaemMoctu. I[locae Btopoil MupoBOM BOWHBI HadaiCs
polecc, KOTOPBI MOXKHO OO0O03HAUUTh Kak WHTEPHAIMOHAIU3AINI0 TIpaB
YEJIOBEKA, COCTABIIIOIIMX CEroAHS HEOThEMIIEMYIO YacTh MEXKIYHAPOIHOTO
nmpaBa. Pa3BuTue npaB 4yeNOBEKA TAKKE XapaKTEPU3YETCAd U IPYTUM IPOLIECCOM-
pacuupeHueM wux Habopa. Bwmecte ¢ a3Bosmrouueit oOiectBa pacTyT €ro
NOTPEOHOCTH, YTO BJIECYET U POCT MPUTSA3AHUN €ro YJICHOB HAa PACUIMPEHUE CBOUX
BO3MOXHOCTEM MO YJYYIIEHHI) CBOEr0 COLMAIBHOrO CTaryca. Tak MOSBHIOCH
«TPEThE MOKOJICHNE) MPAB YEJIOBEKA, UJIU MPaBa COTUIAPHOCTH.

Jlenenre Ha MOKOJIEHHSI B COOTBETCTBUU € HleaMH Benukol (paHiry3ckoit
peBoOJIIOIIMU — CBO0Oa, PAaBEHCTBO, OPATCTBO — MPEAJIOKUI B KOHIIE 70-X ro/10B
npouuioro Beka Kapen Bacek. CormacHo ero 0o0OCHOBaHUSIM, TpakIaHCKUE U
MOJINTUYECKHE TpaBa 0a3UpyIOTCA Ha Ujee CBOOOIbI, BTOPOE MOKOJIEHUE IIPaB —
SKOHOMHYECKHUE, COLIMAIbHBIE U KYJIbTYPHbIE — BBITEKAa€T U3 UIEU PABEHCTBA,
TpPEThe MOKOJICHHE — COJMIAPHOCTH — OCHOBBIBAETCs Ha ujaee oparcra. [lepBoe
MOKOJICHUE TpPaB 4YEJIOBEKA HOCUT HETAaTUBHBIN XapakTep (MpaBO «OT»), TaK Kak
rocyJapcTBO He 00s3aHO peaju30BBIBATH ATH TpaBa. BTopoe mokoJieHHE MpaB
YeJIOBEKa HOCUT MO3UTHUBHBIN XapakTep (IpaBO «Ha»), MOCKOJbKY TrOCYIapCTBO
MMEET MO3UTUBHYIO O0S3aHHOCTh OCYILECTBIISITh UX. Eciu nmepBbie JBa MOKOJICHUS
MPaB 4Y€JIOBEKAa UMEIOT WHAUBHUAYAJIBHBIM IO CBOCW MPUPOJE XAPAKTEP, TO TPETHE
MOKOJICHUE MPAB 4YEJIOBEKA- KOJUIEKTUBHBIN. [Io MHeHnto Bacaka, ero nosBieHue
— 3TO OTBET Ha TJI00aJbHBIE BHI30BHI POCTAa B3aMMO3aBUCUMOCTU B MHPE, OHU
MOTYT OBITh pPEAJM30BaHbl TOJHKO KOJUICKTUBHBIMU YCUJIUSIMU WHIUBHJIOB,
rocyJIapCTBa, YaCTHBIX MHCTUTYTOB I'PAXXJIAHCKOr0 OOIIECTBA U MEXKIYHAPOIHOTO
coobmectBa’. TakiuM 06pa3oM, MpaBa TPETHEro IMOKOJNCHHS —  IIPOIYKT
COBPEMEHHOM IJ100aIbHOM AIOXH.

Cnenyer OTMETUTH, YTO TPEThE IOKOJEHUE IIPaB 4YEJIOBEKA HE HMMEET
«MOHOIIOJIMIO» Ha KOJUIEKTUBHBIA MO CBOEM CYIIHOCTHM Xapaktep. B mepBom u
BTOPOM IIOKOJICHUAX IIPaB YEJIOBEKA TAKKE COJEPIKATCS IIpaBa, KOTOPBIE XOTS U
MMEIOT UHAMBAYAIBHYIO IIPUPOY, TEM HE MEHEE, B KOHTEKCTE UX UMIUIEMEHTALUN
UX MOXHO M CJIEAYyEeT OTHECTH M K MpaBaM YeJIOBEYECKOM cosmaapHocTu. K
npuMepy, IpaBo Ha CBOOOY acCOLMAlU U MPAaBO HAa CBOOOLY MUPHBIX COOpaHUM.
Tak ke U nmpaBa, OTHOCUMBIE K TPETbEMY MOKOJEHHIO, UMEIOT WHIUBUIyaJIbHbIC
aCIIeKThI, MOCKOJbKY IPABO HA PA3BUTHE — 3TO TAKOE HEOTHEMJIEMOE IPABO
YEJIOBEKA, COTJIACHO KOTOPOMY KaKJasl JTUYHOCTh M KAl HapOJ UMEET IMPaBo
Ha y4yacTH€ B 3KOHOMHMYECKOM, COIMAIIbHOM, KYJbTYPHOM M IOJUTUYECKOM
Pa3BUTUHU, MPU KOTOPOM MOTYT OBITh TMOJHOCTHIO OCYIIECTBJIEHBI BCE IIpaBa
YyeJIoBeKa U OCHOBHBIE CBOOO/IbI, a TAKXKE COACHCTBOBATH €MY U IOJIb30BATHCS €0
6naramMu’. XOTs  COTIIACHO yKa3aHHOW (OpPMYJTUPOBKE CYOBEKTOM IIpaBa Ha

1Algan B. Rethinking "Third Generation" Human Rights // Ankara Law Review. 2004. Vol. I. P.125.

2[lexaparnys o IpaBe Ha pa3BuTue [DnekTpoHHbIH pecypc] // Pesomomms 41/128 I'enepansHoit Accambien OOH 4 nexaGpst
1986 r.URL:http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/500/64/IMG/NR050064.pdf (nara obpamenus: 20 mast
2015 rona).
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pa3BUTHE SIBIISIETCA M OT/AEJbHAs JIMYHOCTh, W COLMAJIbHAs OOIIHOCTb, TPEThE
MIOKOJICHHE TpPaB YeJIOBEKa HOCUT MPEUMMYLIECTBEHHO KOJUIEKTHUBHBIN XapakTep
(ocoOble KOJUIGKTHBHBIC MpaBa deIOBEKa'), MOCKOIbKY HX OCYIIECTBICHHUE
TpeOyeT COMMIAPHBIX YCUITUH.

Jns peanuzaiuu TaKoro npaBa HE0OXO0MMO, YTOOBI
rocyJ1apcTBO(COOOIIECTBO TOCYAApPCTB) 00J1aaio JOCTATOUYHBIMU PECYpPCaMH,
MEXaHU3MaMH, OIPENICICHHBIM MOTEHI[MAJIOM OKa3aHUs COLMaJbHBIX OJar u
yCIIyT, OBUIO CHOCOOHO CO3/IaTh YCIOBUS JUIsl OCYIIECTBJIICHHS TPEX OCHOBHBIX
COCTaBJISIIONIUX TPETHEr0 MOKOJEHHUS TpaB 4eJIOBEKAa: MpaBa Ha pa3BUTHE, MUD,
OJIarONPUSITHYIO OKPYIKAIOIIYIO CPEy.

Jlenenue Ha TIOKOJICHUSI TIpaB 4eJIOBEKa IMOABEpPraeTcs B JHUTEpaType
000CHOBaHHOM KPUTHUKE. Tepmun «TOKOJICHUE MO/Ipa3yMeBaeT
XPOHOJIOTMYECKYIO TOCJEI0BATEILHOCTD: OAHO TOKOJIEHUE CMEHSIETCS JIPYTHM.
Opnako Bce TpU TIOKOJICHMSI Ha TMPAKTUKE COCYIIECTBYIOT W B3aUMHO
nojanepXXuBaoT apyr apyra. K mpumepy, 0e3 mpaB, OTHOCHUMBIX K TIEPBOMY
MOKOJICHHIO, YETIOBEK OCTABaJICsl OBl TOJIBKO CYOBEKTOM BO3JIEHCTBHSI TOCYIapCTBA.
[Toka cymecTByeT rocyJapCcTBO — CYIIECTBYET MOTPEOHOCTh B TMOJUTUYECKHUX
npaBax. [loaToMy o pasznesieHHM IpaB YEJIOBEKA HA IOKOJEHHUS CIEIYyEeT BECTH
pedb, MOHMMAasi U3BECTHYIO €ro yCJIOBHOCTh. OCHOBHBIE MpaBa YEJIOBEKA HOCAT
HEJICJIMMBbIN XapakTep.

[IpaBo Ha pa3BUTHE BOILIO B MOJUTUYECKUN U HAYYHBIH TUCKYpC Onaronaps
oOpamenuto B 1972 romy B crpacOyprckuii MexxayHapoAHbId MHCTUTYT IpaB
YyeJoBeKa CceHerajabckoro ropucra KeObr Moaite. 4 gexabps 1986 roga
CcOOTBeTCTBYIOIIEH pe3omonueit ['enepanpHoit AccamOnen OOH Obina mpuHsaTa
Hexnapanus o npaBe Ha pa3Butue. OJIHAKO 0 CHUX MOP IOPUIUYECKOE 3HAYEHUE
JAHHOTO TpaBa HOCUT AMCKYCCHOHHBIA xapakTep. Ha mpoTsskeHMH MHOTHX JIeT
pabouue rpynmbl, co3naBaembie Komuccueit OOH mno mnpaBam denoBeka,
MBITAIOTCS TPOSICHUTD FOPUAMYECKHE KOHHOTAIIMM KAaTETOPUH TpaBa Ha pa3BUTHE,
OJIHAKO BCE eIle 6e3pe3yIbTaTHO .

[IpobGnema 3akmrouaeTcss B KOHKPETHOM OIpE/IeNIeHnH CyOBEKTOB MpaBa Ha
pa3BUTHE, CYOBEKTOB OOS3aHHOCTH OCYIIECTBJICHHUS TAKOTO IMpaBa M CYLHOCTH
nmpaBa B 00s3aHHOCTU. Ecnu cyOBeKTOM TpaBa SIBISETCS OTAEIHHOE TOCYAapCTBO,
TO 00sI13aHO JIM MEKTYHAPOIHOE COOOIIECTBO TOCYAAPCTB OCYIIECTRBIIAThH MPAaBO HA
€ro pa3BUTHE, MUP U 3J0POBYIO0 HKoJoruueckyro cpeny? Ilonstue «mpaBoy»

1ITo muenuro H.B. BapiamoBoii, «crnenuduka npaB TpeThero MOKOJIICHUS yCMAaTPUBAETCS B TOM, 4TO 9TO KOJUIEKTHBHBIC MPaBa,
HE CBOAUMBIE K ITpaBaM HHAWBHIOB, BXOISIIUX B Tpynibl. CTOPOHHUKH JAHHOH KIacCU(UKAIMU yTBEPXKIAIOT, 4TO 3TH TpaBa
MpUHAAIEKAT KaK OTJEeIbHBIM HHIUBUAAM, TaK U 00pa3yeMbIM UMH COLUATBHBIM OOLTHOCTSIM B LiesoM. OTHAaKO MpaBa ueoBeKa
1I0 CaMOMY CBOEMY MOHSTHIO — 3TO TO, YeM KaXbIH 00J1aJaeT MPOCTO B CHITy TOTO, YTO OH SBIISIETCS YenoBeKkoM. JIrobas
COIMaNbHast OOIIHOCTE HE TOXKJIECTBEHHA YEJIOBEKY, CII€0BATEIbHO, HEBO3MOXKHO TOBOPUTH, UYTO KAaKOH-THO0 HAPOA MIIH HHAsI
00mHOCTH 00NIaaeT npaBaMu deraoBeka. [Ipu 3ToM B COLMANbHBIX OTHOMIEHHUAX OOITHOCTH MOTYT BBIIBHUTATh PA3INIHbIC
MIPUTS3aHMs, U MEKTyHAPOIHAS IPAKTHKA CKIOHSACTCS K TOMY, YTOOBI IIPH3HABATh HX OCOOBIMHU KOJUICKTUBHBIMH IIPaBaMu
yenoBeka»(Bapmamosa H. B. Tperbe nokonenue npas genoBeka?// Poccuiickuii ropumaeckuii sxypran. 2011.Ne2.C.14.

2TomuschatC. Humanrights: betweenidealismandrealism. Thirded.OxfordUniversityPress, 2014. P.150.
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MO/Ipa3yMeBaeT Hapsily C €ro HOCUTENEM CyObEeKTa, HAJEeIsIeMOro 00si3aHHOCTHIO
3TO MpPaBO OCYILECTBIATh, T.€. TOTO, C KOO CyOBEKT MpaBa MOXKET JETraJbHbIMU
cpencTBamMu TpebOBaTh UCIIOJHEHUS CBOETO MpaBa. B aTom u 3akitouaercs criabas
CTOpOHA KOHIICTIIIMM TPEThETO TMOKOJEHHUSI TpaB dYeIOBEKa: CYOBEKT MpaBa Ha
pa3BuTHE (MHAUBH], COLIMAIbHBIE TPYIIbI, HAPOJ) HA MPAKTUKE HE MMEET IpaBa
TpeOOBaTh OT CBOETrO TrOCyJapCTBa KaK HOCHUTENS IOPUAMYECKON O0s3aHHOCTU
OCYHIECTBJISITh 3TO MpaBO conuaapHocTh. Kak ykas3piBaeTrcss B HAY4YHOU
JuTepaType, HOpUIUYECKas O0O0S3aHHOCTh — 3TO MPEAyCMOTPEHHass 3aKOHOM
HeoOXoauMasi Mepa KOHKPETHOTO JOJKHOTO OBEACHMS OJTHOTO JIUAa — CyObeKTa
MIPABOOTHOIIIEHUS B MHTEpEcax APYyroro, yrpaBoModeHHOro juua. KOpuauueckas
00513aHHOCTh BBICTYMAeT KaK OCOOBI, TpeOyeMbIii 3aKOHOM BHJ TOBEACHUS
OJIHOTO, O0O0SI3aHHOTO, JHIla 1O OTHOIICHHIO K JIpyromy, o0OJajgarolieMy
COOTBETCTBYIOIIMMH CyObEKTHBHBIMH MPaBaMH, yIPaBOMOYCHHOMY, jHIy . B
cillyyae OTCYTCTBHUSI CyOBbEKTa OO0S3aHHOCTH, peajbHOe (Cyllee) W HcalbHOE
(TODKHOE) HE CTAHOBSITCS IByMsI CTOPOHAMHM OJTHOM CyOCTaHITUH.

B coorBerctBuM ¢ Jlekiapanuen mpaBa O pa3sBUTHM KaXIbld YEIOBEK U
HapoJ HMMEET MIPaBO Ha IOJHOE OCYILIECTBICHUE BCEX CBOUX IPAB U OCHOBHBIX
cBoOon. PazButue mompazymeBaeT WACAIBHYIO CHUTYalMiO, MpPH KOTOPOU
roCyJ1apCTBO CO3JaeT BCE yCNOBUA A 3TOro. OQHAKO B PEaIbHOCTH HU Y KOTO
HET IOPUAMYECKUX MPABOMOYUN TpeOOBaTh OCYUIECTBICHMS TaKOro MpaBa Ha
pa3BuTHE Y TOCyJapcTBa (rOCyAapCTB), MOCKOIbKY HET KOPPECTIOHIUPYIOIUX EMY
oOs3anHOCTE. OTcioga, B COBPEMEHHBIH MEPUOJI TPEThE IOKOJEHUE IpaB
YEJIOBEKAa — M0 CBOEH CYIIHOCTH HE IpaBa B IOPUANYECKOM MX 3HAYEHUH, a UJIEH,
napajgurMajgbHble LEJIH, CKOpee MOpalibHble 00sA3aTeNbCcTBa, TPEOOBAHMS U
MOKEIAHUSL.

OnHako, cieIyeT ydecTb, 4TO IpaBa 4YeEJIIOBEKa WU IEPBOTO, U BTOPOTO
MOKOJIEHUW KOTAa-TO UMEJHU XapaKTep COLMAIbHBIX MPUTA3AHUNA K TOCYJapCTBY, U
JIMIITh CO BpEMEHEM MPUOOpENH CIITY 3aKOHHBIX TpeOoBaHui. Tak, B FOPUANYECKON
JIUTEPATYPE OTHOCUTEIIBHO COLHAIBHO-DKOHOMUYECKUX IPaB OTMEYAETCS, 4YTO
MPOLIECC «IOPUAM3AIMNY TEPBOHAYAIBHO MOPAJIBHBIX TPEOOBAHHMM U TOKEIAHUN
MUJIOCTBIHU U OJArOTBOPHUTEIBLHOCTH MPOXOAMII MOCTENEHHO W TOJ BIUSHUEM
KOMIUIEKCa (DAKTOPOB — KaK MOpPAIbHBIX, TaK M WHBIX (MOJUTUYECKUX,
PKOHOMUYECKUX, MpaBOBbIX). CO BpPEMEHEM COIMATbHO-2KOHOMUYECKHUE IIpaBa
CTalld OJHHUM W3 HHAUKATOPOB COLMAJIBHOTO TOCYIAPCTBA: 3aKPEIJICHHUE 3TOU
KaTEropuu MpaB CBUAETEIBCTBYET O CTPEMIIEHUH COBPEMEHHOTO TOCYAapCTBA K UX
peasbHOMY 00eCIIeIeHHMIO". [TosToMy «ropuau3anus» TPETHETO MOKOJIEHUS IpPaB
YEJIOBEKA B UCTOPUUYECKOM MEPCIIEKTUBE MOXKET CTATh BIIOJHE PEATHHOM.

Hapsny ¢ 3TuM crienyer OTMETUTb, YTO TPEThE MOKOJEHHUE IPaB YEJIOBEKA
COXpPaHSET CBOIO aKCHOJIOTUYECKYI0 3HAUMMOCTh B MPABE, 3aKJIFOYAIOLIYIOCS B TOM,
YTO CTENEHb MX pEaJM3alMM SBIISIETCS HMHAMKATOPOM Uil HAalMOHAJIBHOTO U

1Cwm.: Mapuenko M.H. Teopus rocynapcTsa u npasa. M., 2002.C.219.
2[IpaBa 4enoBeka 1 MpaBOBOE conMaIbHOE rocynapcTo B Poccun / OTB. pen.: JIykamesa E.A. M.: Hopma, Uudpa-M, 2011.

C.143,147.
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MEXIYHapOJHOIO IpaBa PEJIeBAHTHOCTH BBIOMPAEMBIX HAMPAaBICHUW Ha IyTH
IPOJBIKEHUS K Onaromojiyuvro oOIIecTBa M uyeloBedecTBa B LenoMm. bes
MO3UTUBHOTO PAa3BUTHS, MUpPA U OJAroOmpHATHOM OKPY>KAIOIIEH Cpeabl Mporpecc
HEBO3MOKEH.

[Tomaraem, ciemyer mpUHATH BO BHUMAHWUE W Apyrou acnekt. MHauBuibI,
JIpyTUe colaibHble CYOBEKTHI, BRICTYIIAS 3a paclIupeHrue Habopa MpaB yeIoBeKa,
HE BCErJa YUYWUTHIBAIOT, YTO TaKOW MOAXOJ OOBEKTUBHO MPHUBOJIUT K POCTY
roCyJ1apCTBEHHOTO MHTEPBEHIIMOHU3MA B ux KUZHEACATEIbHOCTb.
AOconmoTu3anus NpaB  HE CIOCOOCTBYET MPEOAOJEHUIO  MKIUBEHUYECKUX,
MOTPEOUTENLCKUX HACTPOCHHUM, HE CTUMYJHPYET OTBETCTBEHHOCTh 3a CBOE
Ojlaromoyiyuyne camMux HWHIMBUAOB. B wuHTepecax oOmiectBa HUMETh TaKou
MOJINTUKO-TIPABOBOM MOPSAOK, KOra U MpaBa, U 00A3aHHOCTH KaK rOCYJIapCcTBa,
TaK U UHAUBUJIOB, UMEIOT LIEHHOCTHBINA xapakrep. ClielyeT UCXOAUTh U3 IMOChLIA,
YTO pa3BUTHUE OTIEIbHOW JIMYHOCTH U Pa3BUTUE IOCYJ1apCTBa- B3aMMO3aBUCUMBIN
npoiiecc. PaBHO, KaK U pa3BUTHE KAXKJIOTO OTAEIBHOrO TOCYJapCTBa U MUPOBOIO
CO00IIIeCTBa TOCYAPCTB- 0a30Bas MPEANOCHUTKA PA3BUTHSI OJHOTO ISl APYTOTO.

[lTonaraem, wuAEO TPETHEro IOKOJICHHS MpPaB  YEJIOBEKAa  CIEAYEeT
paccMaTpuBaTh B WHCTUTYIIMOHAIBLHOM KOHTekcTe. Cama 1o cebe B OTphIBE OT
pEaTbHOCTH, BHE WHCTUTYLIHMOHAJIBHOTO CONPOBOXKACHUS, U IpaB 4YeIOBEKa
OylneT mnpeacTaBisATh CcOOOM JMIIb HWJCaNbHBIM KOHCTPYKT. be3 ywacTtus
rocynapcrtsa (rocyaapctB), COOTBETCTBYIOIIEH TOCYJapCTBEHHOW HJI€OJIOTUH
MpaBa 4yejioBeKa, B TOM YKCJIC ITPaBO Ha pa3BUTHE, ABISAIOTCSA abcTpakiuein. UToObl
TPEThE MOKOJIEHUE MPaB YeJIOBEKa CTAJI0 COCTAaBHOM YacThIO COLIMAIIBHOTO OBITHS,
HEOOX0IMMO OOpeTeHHe HUMHU peajbHOM, JIETUTUMHOM OCHOBBI MOCPEICTBOM
BKJIFOYEHHSI B TIO3UTUBHOE 3aKOHOJATENIbCTBO, B TOM YHCIE MEXKIYHApPOIHOE,
3aKperuisiioniee  Kak  mpaBa, Tak W OOS3aHHOCTH  BCEX  YYaCTHUKOB
COOTBETCTBYIOIIMX MPaBOOTHOUIEHUH.

bubauorpadmus:
1.Algan B. Rethinking "Third Generation” Human Rights // Ankara Law Review.
2004. Vol. . P.125 — Pp. 121-155.
2.Jlexnaparys o nmpaBe Ha pa3BUTHE [DIeKTpoHHBIN pecypc]// Pezomrorus 41/128
I'enepanpuoii AccamOnen OOH 4 nexabps 1986 r.URL:http://daccess-dds-
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Kosotosa H.B.!
MexayHapoaHbie CTAHAAPTHI 3alIIUTHI COMAJIBLHBIX MIPAB

AHHOTanusi: B CTaTh€ paccMaTpuBaeTcs MmpodjemMa COOTBETCTBUS
MEXIyHAapOJHBIX CTAaHJAPTOB 3allMThl COLMAIBHBIX IIPpaB MU HAIMOHAJIBHBIX
cnocoboB u (opMm obecnedeHUss IpaB ITOrO0 BHUAA, (PUKCHUPYETCS pas3Inyue
TEHJICHIIUN Pa3BUTHs IOPUANYECKNX UMHCTPYMEHTOB 3aIMTHI B HAILIEW CTPAaHE U 3a
pyOexom.

KuroueBble ciioBa: conuanbHbIe paBa, CyJAeOHbIE TapaHTHH, IOPUAHYECKHUE
MEXaHHU3MBI 3aIUTBHI.

3almura COUMUaJIbHO-3KOHOMHUYECKHX TMpaB JOHKHA MPENCTaBIATh COOOi
IIUPOKUN KOMIUIEKC MEp, B KOTOPOM 3HAYUTEIBHOE MECTO 3aHUMAIOT
HKOHOMUYECKHUE TapaHTHH (CO3AaHNE MaTEepUAIbHOM 0a3bl U CUCTEMbI COLIUATbHON
3alIUThl HACEJICHNUS) U MOJUTHYECKHUE (DAKTOPBI (HAIMYME MOJIUTHYECKON BOJIU IS
UCTIOJTHEHUSI ~ NPHUHATBIX ~ COLUMAIbHBIX  00s3aTENbCTB).  DKOHOMMYECKas
HEOOECIEUeHHOCTh COLMANbHBIX IpaB OKa3biBaeT (haTalbHOE BIMSHUE HAa HX
peanu3anuio, Iog4ac CBOAUT HAa HET BO3MOXHOCTH, 3aJ0KCHHBIE B
3aKOHOJATeNbHBIX (opMynupoBKax. K MarepualbHbIM TapaHTHSIM 3THX IpaB
OTHOCATCS YCTAHOBJIEHUE MHUHUMAJIbHOM 3apa0OTHOW IUIATHI, MPOKUTOYHOIO
MUHHAMYMa, CTOMMOCTH HOTPEOUTENIbCKON KOP3UHBI U JPYrHE€ COLIMAJIbHbBIE
HOPMAaTHUBBI, NTO3BOJIIIOLINE YCIOBHO PACCUMTBHIBATH YPOBEHb NOCTOMHOM JKW3HH,
Ha KOTOpBIM MOXET IIPETEHA0BAaTh YEJIOBEK, OKAa3aBLIMKCSA B HEIPOCTOU
KU3HEHHOW CHUTyallMH. DTH TOKazareau (OpMHUPYIOT HOPMATUBHBIE KPUTEPUU
ONPEACICHUST  ypOBHSA  JI0XOJA, HUKE KOTOPOTO  YEJIOBEK IPU3HACTCA
HY>KJA0LUMCs B IIOMOIIY TOCYAapCTBa.

OpHako I 3alUUTHl COLMAIBHBIX IPAB YEJIOBEKA NEPBOCTEIICHHOE 3HAYCHME
UMEIT HE TOJIBKO HMX HOPMAaTUBHOE 3aKpEIUICHUWE, HO U [JEUCTBEHHBIE U
3¢ (deKTUBHbIE IOPUANYECKUE TPOLEAYPbl BOCCTAHOBICHHUS HApPYIIEHHOTO IpaBa,
BKJItOYasi cyaeOHble rapanTud. VIMEHHO CyJibl OMOTalOT HANOJIHUTh pPeajbHbIM
COICP)KAHMEM  IIOJOKEHUSA KOHCTUTYLHH, AaJanTUPOBaTh 3aKOHOJATEIIbHbIC
COLIMAJIbHBIE IIPUHIMIIBI K JEHCTBYOIIUM IIPABOBBIM OTHOILLIECHHUSIM.

CounanbHbple mpaBa 3alMINAIOTCS B COOTBETCTBUU C  NPUHLUIIOM
HETMOCPEICTBEHHOTO JIEHCTBUSI MpaB M CBOOOJ YEIOBEKa, OCYIIECTBISEMBIM B
paMKax KOHCTUTYLUMOHHOTO IpaBocyauss. OQHAKO KOHCTUTYLIIMM HE BCEX CTpPaH
BKJIIOYAIOT COLMAJIbHBIC TIpaBa B cepy mpsiMoit cyaeOHoi 3ammuThl. EBponelickas
KOHBeHLMsT oT 4 Hos0ps 1950 r. Takke He mnpeaycMaTpUBAaeT TIapaHTUN
COLMAJIBHO-DKOHOMMYECKUX MpaB, U B OTOM CBiA3U EBponenckuii cyn He
OpUHUMAaET >Kajno0bl Ha Takue HapymeHus. Cyl cuuTaer, 4To O0O0s3aHHOCTh
IIPEAOCTABIIATh COLMAIIBHBIE YCIYTW BO3JIaracTCs Ha roCyJapCTBO TOJIBKO B TEX
cllydasx, KOrjla 3TO HEOOXOAMMO JJIsi 0OecreueHusi BO3MOKHOCTH IOJIb30BaThCs

1Konorosa Hatanbes BanepbeBHa, kaHIuIaT IOpUIMIECKIX HAyK, JOLEHT, BeAYIIHil HAydHBIH cOTpytHUK MHCTHTYTA

rocynapcrsa u npasa PAH
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o6ecreunBaeMbiMi KonBenmumeit mpaBamu mepBoro nokonexus . Ha esporneiickom
MPOCTPAHCTBE JEUCTBYIOT EBponenckas couuanibHas XapTuss W EBponenckui
KOJIEKC COIMAJIBbHOTO OOEeCIeYeHUsl, HO OHU HE MPEAYyCMATPUBAIOT CYJIEOHBIX
rapaHTHi.

B HacTosiiee Bpemsi yKpeIisieTcsl TeHASHIU pacCMaTpuBaTh 3TU IIpaBa He
TOJILKO KaK PEKOMEHJATEIbHbIE OPUEHTUPBI, HO U KaK CyObEKTUBHbBIC MpaBa, JIJIs
3alIUTBl  KOTOPBIX MOTYT OBITh HCHOJIB30BaHbl  CYJIEOHBIE MPOLETYPHI.
MexayHapoJHOEe NOpaBO MPEANUCHIBAET rocylaapcTBaM-ydyacTHukam Ilakra 00
SKOHOMHUYECKUX, COIMAIBHBIX M KYyJbTYPHBIX IIpaBax C TEYEHUEM BPEMEHU
pacmupsiTb KpPyr BOIPOCOB, MOMJEkKAUX CyaeOHoN 3amute. JlumOyprckue
OpUHUUINBL (11.8) PEKOMEHIYIOT MNPUMEHSATH CYJIEeOHYI0 3allUTy JUIsl TPYIIbI
COLIMAJIBHBIX TIPaB HEMEJICHHO, «B TO BpEMs KakK JApyrHe MpaBa MOTYT OBITh
oOecrieyeHbl TakoW 3amuTON mo3aHee». Cynbpl MOryT 3alllMIATh 3TH IpaBa
KOCBEHHO, Yepe3 MEXaHM3Mbl 3alIUThl MHBIX MPAB YEJIOBEKa, MOITOMY OOJBIIOE
3HAYCHHE HMEeT NPUHIMI MX HeJeIMMOCTH.” [apaHTHH COLHMATBHBIX IIPAB
00ecreunBalOTCsl TPU TMOMOIIM JIPYTUX TOJOKEHU: uYepe3 MpaBO Ha JKU3HB,
3alpelleHrue YHIKAIOWEro JOCTOMHCTBO OOpallleHus, MpaBO COOCTBEHHOCTH,
HEJMCKPUMUHALINIO, a TakyKe MpPOLIECCYalIbHbIE€ TApaHTHH PABEHCTBA CTOPOH U
J0CTyna K cyeOHOMY pa30upaTeNnbCTBY.

Takoii moaxon 3amereH W B npaktuke EBpomeiickoro Cyaa mo mnpaBam
YEJIOBEKA, U «CETOJHSAIIHSS MPABOBAsI CUTYAILUs YK€ HE JIa€T ITOBOJIa COMHEBATHCS
B OOJIBIIMX BO3MOKHOCTSAX HCMOJb30BaHUsI CTpacOyprckuM CyJoM MEXaHM3MOB
JUTSL 3QIATHI COIMANBHBIX TPaB»°. OCHOBOIOIAraoIee 3HAYCHHE HMEET TTO3UIIS
Cyna, BelpaxkeHHast B niene Oiipu npotuB Mpnanauu (9 oxtadps 1979 r. XKanoba
No  6289/73). Cynmom ObUIO 3asBJICHO, YTO MHOTHE U3 TapaHTUPYEMBbIX
IPAKIAHCKUX W TOJUTUYECKUX IIPaB «BJIEKYT MOCIEACTBUS COLMAIBHOIO U
HKOHOMHYECKOTO XapaKTepa», a Mexay chepoil IKOHOMHUYECKHX U COLUAIbHBIX
npaB u cepoit oxBata KoHBEHIIMM «HET YETKOTro AeieHus». Takum oOpazom,
KOHBEHIIMSI CTAHOBHUTCS «IIPOHULAEMa» JJIS COLMAIbHBIX IIpaB IMpU €€
JMHAMHYHOM M KOHCTPYKTHBHOM TOJIKOBAHUH .

Takum obOpazom, B pemenusix EBpomeiickoro cyma mo mpaBam ueIoBEKa
HaOmomaercst onpeneneHHas spoitouua. Cyna, No-IpeXHeMy MNpu3HaBas 3a
rocyJlapcTBaMu CBOOOJY YCMOTPEHHSI MO MaTepUaJIbHBIM acleKTaM COIMaIbHBIX
IpaB, HE pacCMaTpPUBAET Kalo00bl Ha HEJOCTATOYHBIA pa3mep 3apaOOTHBIX IUIAT,

1Crannaptsl CoBeta EBpornbl B 065acTu npaB 4eaoBeKa IPUMEHHUTENBHO K nostoxkeHusM Konerutynuu Poccuiickoit
Oeneparmn: V30pannsie npasa. M.: MHcTuTyT npaBa U nmy6audnoi moautuku, 2002. C.432-435.

2CwM. HampuMep, TPAKTOBKY HOHATHS «IIPABO HA )KU3Hb» B 3amMevaHusx ooriero nopsiaka Ne 6 (mpaso Ha sxu3nb) // Komurer
OOH no npasam venoBeka. lllectHaamaras ceccust. 1982.

3JIo6oB M.3amuTa counanbHEIX paB B paMkax KOHBEHIMM O 3a1uTe IpaB YyeI0BeKa H OCHOBHBIX CBOOO] (TIpaKTHKa
Espomeiickoro Cyzaa no npasaM denoBeka) / Bompocsl mpuMeHeHHsT HOpM MEXTyHapoAHOTO MpaBa U cTangapToB CoBeTa
EBpoms! B 005mactu cyneOHOI 3amuTE IpaB U cBoOo denoBeka. bapuayir, 2004. C. 360.

4Xepenepo A.I'. ConmanpHoe obecriedeHre Kak IpaBo YelloBeKa. 3amunTa, npeaiaraemast EBpornelickoit KoHBEHIHEH 10 IpaBaM

yenoseka. Coset EBpornel, 2008. C. 6.
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NEHCUH U MocoOUii, 0COOEHHO Kaj00bl B OTHOIIEHUH TOCOOUH, MPEIOCTaBISIEMBIX
0e3 yyera CTPaxoOBBIX B3HOCOB ([0 MHBAJIMAHOCTH, TOTEPH KOPMUJIIBIIA,
0e3paboTulie, TOMOIIbL MHOTOJIETHBIM CEMbsIM, 00JIe3HH U Tocobue Ha kuibe). Ho
HEKOTOPBIE COLIMAJIbHBIEC IIPaBa MOTYT PU3HABATHCS UMEIOIMMHA UMYIIECTBEHHBIN
XapakTep, YTO MO3BOJIIET OTHECTH UX K cdepe oxsarta cT. 1 Ilporokoma Ne 1 k
EBpomneiickoil KOHBEHUMM O IIpaBax M OCHOBHBIX CBOOOJAX 4YeEJIOBEKa,
[IPEANoaramIlen 3almTy npaBa CoOOCTBEHHOCTH.

Pexxum 3amuThl mpaBa COOCTBEHHOCTH pPAacHpOCTpaHSETCs Ha IIpaBa,
BO3HUKIIIUE W3 00S3aTeIbCTBEHHBIX (OTHOCHUTENIBHBIX) OTHOIICHUH, KOTOpPbHIC
COTJIACHO POCCHICKOW BEIIHO-IIPABOBOM KOHIIEMIIMK IIpaBa COOCTBEHHOCTH HE
SBJIAIOTCS. A0COJIIOTHBIMU M HE MOTYT 3alMUIAThCS KakK MpPaBo COOGCTBEHHOCTH .
[ToaTOMy Kak mpaBo COOCTBEHHOCTH MOYHO 3alIUTHTh, HAIPUMEP, COKpAICHUE
WJIM TIPEKpPAICHUE BBIIUIAT M0 COUUAIIBHOMY CTPaXxOBaHUIO, BKJIKOYAsl IEHCUOHHOE
obecnieuenue. B Poccum Takas mpakTtuka He pacnpoctpaHeHa. I'.A. Tampxues
HOJITBEPXKIAET, YTO «00BEM IpaBa COOCTBEHHOCTH B TpakToBke EBpormelickoro
Cyna no npaBaM uesoBeKa SIBJISIETCS ropa3o 0ojee MHUPOKUM, YEM TOT, KOTOPbIH
IIPU3HAH B POCCUMCKON LIMBUIIUCTUYECKON I[OKTpI/IHe»Z.

OTUM crocoOoM Cy/1eOHOM 3aIMThl COIMAIBHBIX IMPaB KaK TPa)kITaHCKO-
IIPAaBOBBIX IIMPOKO MOJIB3YIOTCS B AHIJIOCAKCOHCKUX CTpaHax. Iloxoxnii moaxon
yHnoTpeOysieTcss BO MHOTMX €BPOINEHWCKUX TOCYyAapCTBAaX (CKaHAMHABCKUX U
npuOaNTUHCKUX CTpaHax, Benrpum). B 3ToM ciywae mnpaBa mosrydarenen
COLIMAJIBHOM TOMOILM OTOXIECTBISAIOTCA C MpaBaMU COOCTBEHHUKOB, YTO JAET
poLecCyalbHYI0 TapaHTHIO CYAEOHON 3aIMThl HAPYIICHHBIX COLMATbHBIX IPaB.
Ha »stom ocnHoBanumu Konctutynumonneii Cyn Benrpum npoBo3riacui, 4YTO
COLIMAJIbHBIE TTOCOOUSI, TPEOYIOIIME YIUIAThl CTPaXOBBIX B3HOCOB, KOHCTUTYIIHOHHO
3allMIIEHbl OT YMEHBUIEHHUS HX pa3Mepa 3aKOHOJATEIbHBIMU PEIICHUSMH.
[TooToMy Tmpu H3MEHEHUW COIMANBHBIX IMOCOOUN 3akoHoAareNlb B BeHrpuu
noimkeH nokazath Cyay, 4TO 3TO OTBEYaeT OOIIECTBEHHBIM HHTEpecaM U Bce
M3BATHS OYIyT KOMIICHCHPOBAHBI .

Hpyras no3unua y Koncturymmonnoro Cyna Poccuu. Ero Ilpencenarens
B.JI. 3opbkuH dakThuecku MOAAEpk an WAL CHIKCHHS MyOJMYHBIX TapaHTUN
COLMAJIBHBIX IIPaB, KOTOPYIO BBIIBUHYJO IPaBUTENLCTBO Pd, B wyacTHOCTH,
IPENJIOKHUB HE BBIIIJIAYMBATH [IEHCUU Pa0OTAOIIMM IIEHCUOHEPAM, Y€l J10XOJ HE
IpeBbIIIaeT MWIIHOHA pyOsien B rox. ['maBa Konctutynmonnoro Cyna oTMeTui, B
HBIHEIIHUX YCJIOBHSX BO3MOYKHOCTH I'OCYIApPCTBAa MO BBINOJHEHUIO COLHMAIBHBIX
(GyHKUMNA CYHIECTBEHHO CHM)KEHbl. KOHCTUTYIIMOHHOE TMOHSTHE «COLUAIBHOE
rocyZapcTBO» OTHIOAb HE OO0S3BIBAET T'OCYJAPCTBO YIOBJIETBOPATH YKU3HEHHBIC
NOTPEOHOCTH KaXKJIOrO YeJIOBeKa U «YXKe JCUCTBYIOIIME COIMalbHbIE IpaBa

1Crapxeukuii B.B. Poccus u Coset EBporsl: ipaBo coberBernoct. M., 2002. C. 138.

2l'amxues . A. KommenTapuii kK KoHBeHIIMN 0 3amuTe mpas 4yeI0BeKa M OCHOBHBIX CBOOO M IpakTHKa ee mpuMeHeHus / [lox
o6mr. pexn. B.A. Tymanosa, J.LM. OuTrHHA. M., 2002. C. 283-285.

3laito A. Kak BepxoBeHCTBO npaBa noryouino pedopmy coruansHoi 3amuts! B Benrpuu / KorctutynnoHnoe npaso:

Bocrouno-eBpomneiickoe o603penue. 1998. Ne 2. C. 60.
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TPYJIOCIIOCOOHBIX TpaXKJaH MOTYT ObITh OTPaHUYEHbI 3aKOHOM B TOM Mepe, B KaKon
TO HEOOXOAUMO I 3alMThl KOHCTUTYUMOHHBIX JEHCTBUU 00IIero Oiaray.
OnHaKo B 3TOM Ciyyae 3aKOHOJaTeNb 0053aH rapaHTHUPOBATh MPUHIIMIT Pa3yMHOMN
CTaOMIIBHOCTH MPABOBOTO PETYJIMPOBAHUSA, TI0O BOZMOXKHOCTH, N30erath 00paTHOTO
JICUCTBUS TAKUX 3aKOHOB .

B cBoux pemenusx Koncruryuumonueii Cyn Poccun, B 0osibiom
KOJIMYECTBE CTAJKMBAIOLIMICA C€ JKaloOaMu TpakJaH Ha HapylweHUs HX
COLIMAJIBHBIX IIPaB, €IIE OINPEAEICHHO HE BBICKA3aJCA 0 BONIPOCY, MOJDKHBI JIN
1paBa, BBITEKAIOIIHUE M3 00s53aTEIbHOr0 COIMAIBHOIO CTpaxoBaHUs (NEHCUU U
MocoOwMsT), 3alIUIIATECS KaK MpaBo coOcTBeHHOCTH.” OHAKO BO MHOTHX IEIax
Cyn 3asBisii, 4TO NOHATUE «MMYIIECTBO» OXBATBHIBAET HE TOJIBKO BELIHBIE MPABA,
HO U TpaBa-TpeOOBaHUA, U PACIPOCTPAHSI Ha HUX KOHCTUTYLMOHHBIC TapaHTHUH,
KacaroIuecs npaBa COOCTBEHHOCTH.

C dbopmanbHO-IOpUINYECKON TOUKH 3PEHHSI 3TO TIOJIOKUTENIbHASI TeHICHIIUA,
KOTOpasi Mo3BoJIsieT 3(PPeKTuBHEE 00ECreurnBaTh 3alUTY COLMAIBHBIX IMpPaB Kak
CcyOBbeKTUBHBIX. OJTHAKO PacHpOCTpaHEHHE Ha MO3UTHBHBIE IpaBa I'Pa)KIAHCKO-
IIPABOBBIX CIOCOOOB 3alUTHl OKA3bIBAECT BJIMSIHME UM Ha caMy HMX CyTb. UTOOBI
Jl0Ka3aTh B Cy/€ CIPaBEJIMBOCTh CBOMX TPEOOBAHUN O KOMIEHCAIMH I'pa)J1aHaM
OPUXOAUTCS  NOATBEPXKAATh CBOM  CTaTyC  «KEPTBbDY  HECIPaBEIMBBIX
pacnpelenuTeNbHbIX OTHOIIEHHM. A  MOHATHE JKEPTBBL, MPEIYyNPEKIAOT
CTOPOHHUKH COJUAAPUCTCKUX YYEHUH, KOPEHHBIM 00pa3oM OTJIMYAeTCs OT
NOHATUSL 3aCTPaXOBAaHHBIX COLMAIbHBIX PHUCKOB KaK 3aKOHHBIX OCHOBaHUU
NOJIyYEeHHs] TOCOOMI B Cllydae yTpaTbl UICTOYHUKA CPEACTB K CYIIECTBOBAHMIO, U3
YEro CJEeAyeT BBIBOJ O «Pa3MbIBAHWM» IOHATUS B3aWMMOIIOMOILIH, HA KOTOPOM
CTPOUTCSl CollMaIbHOE rocyaapctBo. B wactHoctu, 1. Po3aHBayuioH Ha3Ban 3TOT
Ipolecc  «BUKTHUMH3aLMEW»  OOIIECTBA, TMOCKOJIbKY OH  MOJpa3yMeBaeT
OCYILIECTBJIIEHUE CHPABEIUIMBOCTH KAaK KOMIIEHCALIMM <GOKEPTBAM» M BO3MELICHUE
yiiepba MO MpaBWiaM TMPUBJICUYEHUS K TPaXKJTaHCKOH OTBETCTBEHHOCTH 3a
BHHOBHOE JISTHHE TOCYAAPCTBA MIIM TPETHUX JIHIL. "

B none 3penns Koucruryunonnoro Cyna P® He pa3 momnajany BOIPOCHL O
COOTHOILIECHUH MPUHLHUIIOB COIMAIBHOM CHpPaBEUIMBOCTH U (POPMAIBHOTO
IOpUINYECKOTO paBeHCTBAa. B wactHocTH, B IlocTtanoBinenuun ot 27 sHBapsa 1993
roga® CyJ1, OLCHMBAs MPABOMPHMEHHTEIbHYIO MPAKTHKY OTPAHHUCHHS BPECMCHH

13opskun B./1. «boneBsie Toukm» Ommkaiimero Oyaymero. Poccuiickas rasera ot 17 nexabpst 2014 r. (denepanbHblid BBITYCK)
Ne 6560 // www. rg.ru/2014/12/18/zorkin.html

2XoxpsixoBa O. Poccuiickas ®eneparms. // C. 153.

3MlocranoBnenue Koncturynnonsoro Cyaa P® or 16 mas 2000 r. Ne8-IT mo nemy o mpoBepke KOHCTUTYIIMOHHOCTH OTIEIBHBIX
nonoxenuii 1. 4 ct. 104 @3 «O HecocTosTenpHOCTH (0aHKPOTCTBE) B CBs3HU € kanoboit Timber Holdings International limited” //
Becrauk Koncrurynunonnoro Cyna P®. 2000. Ne 4.

4Po3anBaiuton I1. HoBslit conpansHelii Bonpoc. IlepeocMblcanBast rocyrapcTBo Beceobuiero oiarococrosuus. M., 1997. C. 57.
5TTocranoBienue Koncturynnonsoro Cyna P® or 27 saBapst 1993 r. Ne 1-I1 «Ilo mery o mpoBepke KOHCTHTYIIUOHHOCTH

HpaBOHpHMeHI/ITeHLHOﬁ IIPAKTUKU OTPAaHUYCHUS BPEMCHU OIIAThI BBIHYKJACHHOI'O ITPOTYJia [P HE3aKOHHOM YBOJIbHECHHUU,
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OIUIAThI BBIHYKJIEHHOTO IIPOTyJIa IIPYU HE3aKOHHOM YBOJIBHEHHWH, yKa3all, 4YTO OHa
IPOTUBOPEUYUT OOIIENPABOBBIM IPUHIMUIAM CIPABEAJIMBOCTH, HOPUANYECKOIO
paBEHCTBAa, T'apaHTUPOBAHHOCTU TOCYJapCTBOM IIpaB M CBOOOJ 4YeJOBEKa H
rpaxaaauHa. Oti npuHIUIE ¢y KoncrurynuonHoro Cyna b.C. D63eeB HazBan
IOJIO)KEHUSIMU,  KOTOpble  «00JIaal0T  BBICHIEH  CTENEHbIO  HOPMATHUBHOU
0000IIEHHOCTH, MPEJONPENEIAIOT  COAEpPKAHUE  KOHCTUTYLIMOHHBIX  IpaB
YEJI0BEKA, OTPACIEBBIX IIPaB I'PAXKAaH, HOCIT YHUBEPCAIBHBIN XapaKkTep U B CBS3H
C OTUM OKa3bIBAIOT PETYIHPYIOIIEE BO3JCHCTBUE Ha BCE CPepbl OOIIECTBEHHBIX
OTHOIIEHHMI» .

Takum 00pa3oM, MOXHO BBIIEIUTH JABE TEHACHIMH 3aIIUThl COIMAIBHBIX
npaB: 1) UCHONB30BaHUE UHCTPYMEHTAPHUS UX 3AIIMTHI KaK IPAKIAHCKUX MpaBs; 2)
UCIIOJIb30BAaHUE MTyOJNYHO-TIPABOBBIX MEXAHNU3MOB, CCbUIOK HA KOHCTUTYLIMOHHBIE
IPUHIUIOBL  COLMAIBHOTO TIOCYJapcTBa, KOMIIEHCATOPHBIX CpPEICTB M T.I.
Poccuiickas cyneOHast cucteMa UIeT NPEeuMYIECTBEHHO 110 BTOPOMY IyTH, XOTS U
NEPBBIH — pacUIMpEeHUe BEIIHON KOHIENIUA COOCTBEHHOCTH Ha MPUOOpETEHHbIE
IIpaBa — IIUPOKO PACHPOCTPAHEH B MHUPE M €r0 IIPUMEHEHHE MOXKET IOMOYb
Haubosiee MOJHOM 3alUTe yKa3aHHbIX npaB. Ho B mobOoMm ciyyae — HyXHO
JalibHENIee pa3BUTHE W COBEPUICHCTBOBAHUE CYNEOHBIX MEXaHHU3MOB 3alllUThI
COLIMAJIbHBIX MpaB. PazBuruem cy1eOHONM MPAKTUKU MOKHO JOCTHYb KOMIIPOMUCCA
MEXIy TPEICTABICHUSMH O LEIOCTHOCTH W HEAEIMMOCTH Ha TPYIIIBl BCEU
CUCTEMBI MpPaB YEJIOBEKA M OOBEKTUBHBIMU TPYAHOCTSAMHU, C KOTOPBIMHU
CTaJIKUBAETCS rOCYJapCTBO MpHU 00€CTIeUEeHNH MTpaB YesloBeKa” .

IIpaktuka EBponeiickoro Cyna HIET 1Mo MyTH NPELEACHTHOTO PaclIupeHus
BO3MOKHOCTEM 3aIUTHI COLMATIBbHO-I)KOHOMUYECKUX MPAB, HO BECbMa OCTOPOKHO
OTHOCHUTCSI K IMpPEAJIOKEHUSIM 00 HMX 3aKOHOJATENbHOM perjlaMeHTaluuu. OTO
ABJIAETCSI OJHOM W3 TPUYMH HEU3MEHHOIO OTKJIOHEHHsA IPEJIOKECHUN
[Tapnamentckoit Accambnen Coera EBpomnbl, HEOMHOKPATHO CTaBHMBILEW BOIIPOC
O paclpOCTPaHEHUH HA COLUAIBHO-DKOHOMMYECKHE NPaBa PEKUMA HOPUANYECKON
3aIIMTBI, IPEAYCMOTPEHHOIO Ul TPaXXAAHCKUX U MOJUTUYECKUX IPaB, KOTOPBIN
CYIIECTBYET B paMkax EBpoIenckod KOHBEHIMU. B 4YacTHOCTH, JIsi YCHJICHHS
3aIMTBI ATUX IIPAB CTABUJICS BOIPOC O NPUHATUHU IOIOIHUTEIBHOTO IIPOTOKOJIA K
KonBennny, pacmupsromero opucauknnio Esponerickoro Cyna mo mnpasam
YenoBeKa.” JTU MHUIMATUBEI HEe ObLTH mojaep:kanbl uieHamu Coseta EBporbl.

CIIOKUBILICICS HA OCHOBE IPUMEHEHHUS 3aKOHOATENbCTBA O TpyAe 1 noctanosneHuil [Inenymos Bepxosnoro Cyna CCCP,
Bepxosnoro Cyna Poccuiickoit @eneparuu, peryupyomuX JaHHbIE BOIPOCHD)

1563ees b.C. JInunocTs u rocynapctso B Poccun: B3anMHast OTBETCTBEHHOCTh U KOHCTUTYLIMOHHBIE 00s3aHHOCTH. M., 2007.
C.108.

2J1060B M. 3amura conuaibHBIX IIPpaB B paMKax KOHBEHIIUH 0 3aUIUTe MpaB 4eIoBeKa U OCHOBHBIX cB00OA // KOHCTHTYIMOHHOE
MPAaBOCYANE U COLMAIBHOE TOCYAapcTBO: COOpHUK NoKiIanoB. M., 2008. C. 105.

3Parliamentary Assembly Recommendation 1354 (1988) Future of the European Social Chater. Text adopted by the Assembly on
28 January (1998) (5th Sitting); Recommendation 1415 (1999) Additional Protocol to the Convention on Human Rights
Concerning Fundamental Social Rights. Text adopted by the Assembly on 23 June 1999 (21st Sitting); Recommendation 1487
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[looTomMy Henp3st cKas3arb, YTO COLMAIBHO-DKOHOMMYECKHE IIpaBa HE
HOJUIe)KaT CyJIeOHOM 3allluTe, HO HECOMHEHHa CcHeUM(HKa HX 3allUThl Kak
KOHCTUTYLIMOHHBIX IIPAaB M CBSA3aHHBIM C OTUM IIOMCK IOPHUINYECKUX MEXaHU3MOB
OCYIIECTBJICHUS! MX CyAeOHBIX TapaHThil. X KOHCTUTYLMOHHAs 3allUTa YacTo
o0OecnieunBaeTcsd MpU IMOMOIIM TapaHTUW JPYrUX TIpaB, IUMANa3oH KOTOPBIX
IIOCTENIEHHO pacmupsiercd. M 3TOT mpomecc MNPOUCXOIUT IOBCEMECTHO B
paznuuHbIx crpaHax. Hampuwmep, B npeamOyiie Konctutynuun ®panuuu 1946 r.,
3aKpEIJIEHbl HEKOTOPBIE COLMAIbHBIE NpaBa: HAa OXpaHy 310pPOBbsA, HA TPy, Ha
MOJIyYEHHUE JOCTATOYHBIX CPEACTB K CYLIECTBOBAHUIO. DTH MOJIOKEHHUS JI0IT0E
BpEMsI HE PaCLIEHUBAJIMCh KaK OCHOBHBIE IIPaBa, U Ja)ke NMpUHIATHE B 1958 r. HOBOM
KOHCTUTYLIIMM HE W3MEHWJIO CUTyauuro. KOHCTUTYLMOHHBIA COBET BIIEPBbIC
HCII0JIB30BAJ 3T HOPMbI KAK HCTOUHMK MPaBa Tonbko B 1971 romy™.

Tenepp KOHCTUTYLIMOHHBIE CYJbl IIPAKTUYECKU BCEX CTPAaH pacCMAaTpUBAIOT
Jiefa 10 HapyLICHHWSAM COLMAIBbHBIX IIPaB CBOUX IPaXKJaH, U 3Ta KAaTEropus Aell
TPaJIUIIMOHHO HAaXOJUTCS B UHCJIE CaMbIX MHOTOYHCICHHBIX, 00XKATyeMbIX B CYIbl
KOHCTUTYLMOHHOHN ropUcIuKuuu. TpynHOCTH, OOBEKTMBHO BO3HHUKAIOLIUE IPHU
PAaCCMOTPEHHUM ITUX €I, PEIIAIOTCA B HAUMOHAIBHBIX IIPABOBBIX CHCTEMAx IIO-
pa3sHOMY, HO HU OJlHA U3 HHUX HE OTKA3bIBACTCA OT KOHCTUTYLIMOHHOI'O KOHTPOJIA
«MPUOOPETEHHBIX» TMpaB, CUYWTas, YTO ©0e3 JTOro yxke HEBO3MOXKEH
KOHCTUTYLIMOHHBIM ITPAaBONOPSAZAOK M aJEKBaTHAs 3al(uTa TPaXTAHCKUX U
NOJIMTUYECKUX TpaB. M, Kak MNOTYEpPKHYa B OJHOM U3 CBOMX pPEUICHUU
@enepanbHblii KOHCTUTYLIMOHHBIN Ccylx ['epMaHuu, il IPUMEHEHUS COLMAIIbHBIX
IIpaB B CyJaX 3HAYEHHWE MMEIOT HE CTOJIBKO NEpEYEHb KOHKPETHBIX IIPaB, U JTaxke
HE TO, YTO YEJOBEK MOXKET TpeOOBaTh COONIOAEHUS ATUX IpaB, a TO, YTO CaM
IPUHLIUI COLMAIBHOTO 00€CIIEYeHNsI UMEET PAHI KOHCTUTYLMOHHOTO MOJIOKEHUS.
B nmaHHOM ciywyae cyapl TpakTYIOT COLMAJbHBIE INpaBa HE Kak OO0s3aHHOCTH
rocyiapcrBa MpEAOCTaBUTh  HYKJAIOUIMMCS — pabdoTy WIM  MEAUIMHCKOE
oOciTyKUBaHUE, a KaKk 0053aHHOCTb HE JIONYCTUTh COKPAILEHUS YPOBHS 3TUX yCIyT
HIDKE ONPE/IeICHHOro MUHIMyMa’. COIMaIbHO-9KOHOMUUECKHE TPABA, XOTS U C
TPYJAOM, HO BCE-TaKHU IOCTEIIEHHO BXOASAT B MOJje CyAeOHOM 3aIlMThl, OJHAKO
CTaBUTh 3HAK PABEHCTBA MEXKy BO3MOKHOCTSIMU 3aLUTHI IIPaB Pa3HOIO BUJA €IE
paHo. Bo MHOrux cyaeOHBIX pElIeHUSIX OpPraHOB KOHCTUTYLMOHHOW IOCTULIAU
IPOCMaTPUBAETCS HEOOXOAUMOCTh KOMIUIEKCHOM 3alUTHl YEJIOBEKA, HE3aBHCHMO
OT TOr0, Kakoe MpaBO — IEPBOI0 WJIM BTOPOrO MOKOJIEHHS — OBUIO HApyLIEHO,
TaK Kak <«JIOKTPMHA BEPXOBEHCTBA IIpaBa HACTPAMBAECT CYJbK0 Ha IIOUCK HE

(2000) Development of a New Social System. Text adopted by the Standing Committee, acting on behalf of the Assembly, on 9
November 2000.

1I1depcman O. 3HaueHNE COIMAIBHBIX NIPUHIUIIOB B CPABHUTEIHHOM KOHCTHTYIIMOHHOM Ipase // Konctutynnonuoe
NIPaBOCYANE U COLHANBHOE TOCyIapCcTBO: COOPHUK HokaanoB. M., 2008. C.38 .

2l1pepcman O. Yka3s. cou. C.39.
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(dbopManbHO BEPHOTO, a CIIPABEUIMBOTO PEIICHHUS, TOCKOJIBKY €€ YaCThIO SIBIISICTCS
TPaBO Ha CIIPABEUIHBbII CyI»

OdyeBugHO, uYTO cerogHs B Poccuu ypoBeHb COONIOACHUS W 3alllUThI
COL[MAJIbHO-?)KOHOMUYECKUX IPaB AAJEK OT HNPHEMIIEMOTO YPOBHS, a COUUAIBHOE
rocyJ1IapcTBo, KoTopoe tpoBo3riamaercss B Kouctutynuu PO, sBasercs
HEJIOCTUKUMBIM KOHCTUTYLUHOHHBIM HacanoM. OO0ecrneunTh 3allUTy COLMAIbHO-
HPKOHOMUYECKUX MpPaB HA OJHOM YPOBHE C TPaXJaHCKUMHU M TMOJUTUYECKUMU
npaBaMH Ha HACTOSIIEM 3Tale HEBO3MOXKHO, XOTSI MHOTHE M3 3TUX IMPaB CO3AAl0T
«CyOBEKTHBHOE IIPaBO, COOIOACHHS KOTOPOTO MOXHO TpeGOBaTh B Cyaen-.
Opnako HEOOXOAMMO HAUTU «(HOPMYITy» ONTUMAIBHON M 3(P(HEKTUBHOMN 3allUThHI
ATUX TIpaB, IMOCKOJIBKY BCE IpaBa JOKHBI B paBHOM Mepe 00ecreyuBaThCs
roCyJJapCTBOM M FapaHTUPOBAThCs NpaBocyAueM. Takas 3a1aya npsmo CIeayeT U3
Pezomroniun Ne 41/117 I'enepanproit Accam6iaen OOH ot 4 nexabps 1986 rona
«HepenumocTe W B3aUMOCBSI3b JKOHOMHUYECKUX, COLMAIBHBIX, KYJIbTYPHBIX,
IPKJIAHCKUX U MOJMTUYECKUX IPAB», COTJIACHO KOTOPOM BCE IMpaBa YelIOBEKa U
OCHOBHBIE CBOOOBI HEJICIMMBI U B3aUMOCBs3aHbI; a Takxke n3 Koncrurymuu P,
KOTOpasi OCHOBBIBA€TCS Ha MPHU3HAHWM PABHOW 3HAYMMOCTH BCEX BHJIOB IIpaB
YEJIOBEKA; BBITEKACT U3 CJIOXKUBLICWCS KOHCTUTYLUMOHHOW NIPAaKTUKHU. Tak,
Koncturynuonnsiii Cyn PO onHO3HAYHO BBICKA3aJICS B IIOJb3Y PABHOW 3AIUATHI
BCeX BHAOB mpaB B Iloctamonennn orT 15 wmions 1998 r. Nel8-I1.°. B srom
[loctanoBiennn co ccpuikol Ha cr.2 Konctutynmum P® ckasaHo, dTO
«O005I3aHHOCTBIO TOCYJIapCTBA SIBIISIETCA IPU3HAHHE, COONIOJCHHE M 3alluTa B
paBHOM Mepe Bcex IMpaB M CBOOOJ 4delOBeKa M TrpaxaaHuHay. [losTomy
peanuzaius rpaxiaHaMd OJIHMX MpaB (B YACTHOCTH, IpaBa Ha IMOJIYYCHUE
TPYJIOBBIX MEHCHUI) HE OJKHA MPENATCTBOBATh WM CIYXUTh OTPAaHUYCHUEM B
OCYIIECTBJICHUU UHBIX TAPaHTUPOBAHHBIX MIPaB U CBOOO/I.

C ToukM 3peHus DSBOJIOLUMU KOHCTUTYLIMOHHBIX HOpM, Poccuiickas
@deneparnus  TpouUIa  ONPENENCHHBIM MyTh IS TOrO, 4YTOOBI  CTaTh
JNEMOKPATHYECKUM, COLIMAIbHO-OPUEHTHUPOBAHHBIM roCyJ1apCTBOM: B
Konctutyuun 1993 r. 3akpersieHbl TOJIOKEHHS O HEOTUYKIAEMOCTH IIpaB
YeJIOBEKa, YCTAHOBIIEH WX MIUPOKHN TNE€pedyeHb, NOAYEPKHYT NIPaBOBOM U
COIlMaIbHBIN XapakTep rocyaapcta. Jleno 3a MalibiM: O0ECHEeUYUTh MOJ0XKEHUS
Kouctutyrnuu neiicTBeHHbIMA U ()(PEKTUBHBIMU IOPUANYCCKUMU MEXaHU3MaMU
3aIIUTHl U BOCCTAHOBJICHUS MIPaAB B ClIy4yae UX HapyIICHHUS.
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1l'amxues ['.A. Poccuiickas cyneOHas JOKTpHHA BepXOBeHCTBa mpasa: 20 yieT cimycTs. //JJOKTpHHBI IPaBOBOTO rOCYAAPCTBA U
BEPXOBEHCTBA MpaBa B coBpeMeHHoM mupe. / OtB. pen. B.Jl. 3opekun, I1.J1. Bapen6oiim. M., 2013. C. 229.

2l'omben J., Xappuc /1., 3Baak JI. EBponelickas KOHBEHIH O ITpaBax 4ejoBeKka U EBponeiickas conuanbHas XapTHsi: IPaBoO |
npaktuka. M., 1998. C. 519.

3Mlocranosnenue Koucturynuonsoro Cyzaa P® or 15 Hronst 1998 1. Ne 18-I1 «Ilo meiy o mpoBepke KOHCTUTYIHOHHOCTH
nosioxkeHut crareit 2, 5 u 6 3akona P® or 2 utonst 1993 r. «O BblmiaTe NeHCUH rpa)ianam, BbIE3KAIOIIUM Ha TOCTOSTHHOE

MECTO KUTEJIbCTBA 3a IPEACIIbL Poccuiickoit d)e/:[epam/m» B CBSI3H C ajiobaMu psa rpaxxaan»

153



1.T'amxueB I'.A. Poccuiickas cyneOHasi TOKTpHHA BepXoBeHCTBa mpaBa: 20 jer
cnycts. //JIOKTpUHBI TMPAaBOBOIO TOCYJapcTBa W BEPXOBEHCTBAa IpaBa B
coBpeMmenHoM mupe. / OtB. pea. B.J. 3opskun, I1.J1. bapen6oiim. M., 2013.
2TamxueB I'.A. KomMmenrapuii k KoHBEHIIMHM O 3aliuTe NpaB dYeIOBEKa U
OCHOBHBIX CB00OJ U mpakTuka ee npuMenenus / [lox obm. pen. B.A. Tymanoga,
JI.M. Outuna. M., 2002.

3.'omben ., Xappuc /1., 3Baak JI. EBponeiickas KOHBEHIUS O MMpaBax YelIOBeKa U
EBponelickas conmanbHas xapTus: npaBo M npaktuka. M.: Usg-so MHHUMIL
1998.

4 30ppkun B.Jl. «boneBbie Toukn» Omkaiiiero o0ynymiero. Poccuiickas razera
ot 17 nekadbps 2014 r. (Oenepanbubiii Boityck) Ne 6560

5.JIo6oB M. 3ammuTa conuaibHBIX MpaB B paMkax KoHBeHLMM O 3amiuTe MpaB
yelloBeKa M OCHOBHBIX CB00OJ (mpaktuka EBpomneiickoro Cyna mo mpaBam
yesioBeka) // Bonpockl mpuMeHeHHsT HOPM MEXKIYHApOIHOTO MpaBa U CTaHAApTOB
Cosera EBpornbl B 00actu cy1e0HOM 3amuThl IpaB U cBOOO YenoBeka. bapHay,
2004.

6.Po3anBaymon I1. HoBwiii conmanbHblid Bompoc. IlepeocMbiciinBas Tocy1apcTBO
BceoOmiero OiarococrosHus. M., 1997.

Crangaptel CoBera EBpombsl B 00s1acTH MpaB 4eIOBEKAa NPUMEHUTENBHO K
nosnoxxkenusiMm Konctutynuu Poccuiickoit @enepanuu: M30panubie mpaBa. M.:
WMucTuTyT npasa u nyoinyHoi noautuku, 2002,

7.Crapxenkuiit B.B. Poccust u Coser EBponbl: mpaBo cooctBeHHocTr. M., 2002.
8.Ilpepcman O. 3HaueHHe COUMATBHBIX MPUHUUIIOB B CPaBHUTEIBHOM
KOHCTUTYIIMOHHOM T1ipaBe // KOHCTUTYIIMOHHOE MpaBOCYyJAME€ M COLMAIBLHOE
rocyJ1apcTBo: cOOpHUK MoKIan0oB. M., 2008. C.38.

9.Xepenepo A.I'. CouuanbHoe oOecneyeHHE Kak IpaBO YeNIOBEKa. 3alluTa,
npennaraemasi EBporneiickoil KOHBEHIIMEN MO MpaBaM yenoBeka. CoBer EBporbl,
2008.

10.111a#i0 A. Kak Bepx0oBEHCTBO IIpaBa Moryousio peopmMy colmuanbHOM 3alUThI B
Benrpuu // Konctutynronsnoe npaBo: BocrouHo-eBpomneiickoe o6o3penue. 1998.
Ne 2.

11.963eeB b.C. JInuHocTh U rocynapcTBo B Poccuu: B3auMHasi OTBETCTBEHHOCTh U
KOHCTUTYIIMOHHBIE 00d3aHHOCTH. M., 2007.

®uaarkuna A.IL!
MeskayHapoaAHble HOPMATUBHbIE AKThl U UX 3HAYCHHUE
B o0eclie4eHNH 3a1UTHI COIHAIbHO-TPY/AOBBIX IPAB PA0OTHUKOB
B Poccuiickoii ®egepaunu

AHHOTaIII/ISR B ,HaHHOﬁ CTaTbC paCCMATPUBANOTCA OTIACIIBHBIC KOHBGHLII/II/I

1®unatkuna Anna [1aBnoBHa, KaHIUIAT IOPUANIECKUX HAYK, HAYUHBIN COTPYJHUK CEKTOpa TPYJOBOTO IpaBa U Ipasa

conuansHOro obecrnedenus MHcturyra rocynapcrsa u npasa PAH

154



MexyHapoAHOM OpraHu3alMd TpyJa M CIOCOObl HX HMIIEMEHTALMU B
POCCHIICKOE TPYIOBOE 3aKOHONATEIBCTBO. ABTOp OTMedaeT, 4To B Poccuiickoi
denepanuy TOIBKO HAYMHAET CKJIAJBIBATHCS yCTOMYMBAs IPABOBAs TPAIULMA I10
VICIIOJIb30BaHUIO MEXyHapPOIHBIX CTaHJapTOB Tpyaa. IIpoBoguTcs
CPAaBHUTEJIBHBIM aHAJIW3 MOJIOKCHUM MEXKIYHAPOIHBIX AaKTOB U POCCUUCKHX
npaBoBbix HOpM Ha npumepe Koupenumu MOT 00 oxpane 3apaOOTHOM TIaThI,
Konsenunn OOH o npaBax peOeHKa U IpYTruX MEKyHapOJHBIX aKTOB.

KarueBbie ciaoBa: MexayHaponHas opraHmsanuss Tpynaa, KonBeHnus
MexayHapoIHOW OpraHu3aluu  TPyJda, MEXKIyHAapOJHbIE CTaHAAPTHl TPYAa,
VMMILIEMEHTALMS MEXIYHAPOIHBIX IPABOBBIX HOPM, 3aIMTa COUUAIBHO-TPYAOBBIX
paB paOOTHUKOB.

[IpumeHeHne MEXIyHApOIHBIX CTAaHAAPTOB TpyAa B IOBCEAHEBHOU
IOpUJINYECKON MPAKTUKE MOKA €Il HE CIMIIKOM MPHUBBIYHO [JISI POCCHMCKHUX
CHEIUATNCTOB, HECMOTPA HAa TO, YTO paTHU(PUKAUS HEKOTOPHIX KOHBEHIIUU
MexnyHaponHoii opranu3zanuu Tpyaa (namee — MOT) HacuuTBHIBa€T MHOTHE
necarwiierus. [IpyuunHa ClOXKUBIIENCS CUTyallud B TOM, YTO CUCTEMA COBETCKOIO
3aKOHOJATENbCTBA JOJTUE TOAbl HE TMpeAnoJiaraja pealbHOro MPUMEHEHUS
MEXXyHAPOIHBIX AKTOB B PEIICHUU KOHKPETHBIX MPABOBBIX 33714, CTOSIIHUX MEePe]l
OT/CJIbHBIMU TPaKJaHaMU U opranuzanusiMud. OJIHAKO CTOUT OTMETUTh, YTO B
MOCJICTHUE TOJbl BHUMAaHHME K MEXIYHAPOAHBIM HOpMaM B cdepe 3aruThl
COIMATILHO-TPY/IOBBIX MPaB PAOOTHUKOB CYIIIECTBEHHO BO3paCTaeT.

OTOT npouecc MoxkHO npociuenuts Ha npumepe Kousenunun MOT Ne 95 06
oxpaHe 3apaboTHOM miatkl (patuduiupoBana Ykazom lIpesuauyma BepxoBHoro
Cosera CCCP ot 31.01.1961 1. Ne 31). lannas KoHBeHIIUsI COACPIKHUT LEIBIN PsiJT
MOJIO’KEHHM, aKTYaJIbHBIX JJI1 TPYIOBBIX OTHOLIEHUW B PD, mpuyem elie HeJaBHO
MHOTHE U3 3TUX NPEANHCAaHUN OTCYTCTBOBAIM B POCCHUICKOM 3aKOHOJATENIbCTBE.
B wactHOCTH, cpean apyrux HOpM O 3apaboTHOM mate, sta KonBenmus B 1. 1 cT.
3 mpeAnuchIBA€T BBIIUIAYMBATH 3apIIaTy MCKIIOYUTEIBHO B BAJIIOTE, MMEIOLIEH
3aKOHHOE OOpalleHre B TAaHHOW CTpaHe, U 3alpeniaeT ee BhIIIaTy B (popme Kakux-
anb0 JONTOBBIX Oymar (00s3aTeNbCcTB, PACHUCOK, KYNMOHOB W T. 1.), a cT. 4
paspelaeT BhIIUIaYMBaTh HATYPOU JIMIIb YAaCTh 3apaOOTHOM IJIATHI.

OTH CTaHJApThl HAIUIM CBOE OTPAXEHUE B JEUCTBYyHOLIEM 1pyaoBOM
kojgekce P® (manee — TK P®). Tak, cr. 131 TK 3akpermiser, 4To BbIILJIaTa
3apa0OTHOM MJaThl MPOU3BOJIUTCA B JEHEKHOM (opme B BamoTe Poccuiickoit
Odepneparuu (B pyoJix), a B COOTBETCTBUM C KOJUIEKTUBHBIM JOTOBOPOM WJIU
TPYJAOBBIM JIOTOBOPOM MO MHUCHMEHHOMY 3asBJICHUIO paOOTHHKA oIulaTa Tpy.a
MO>KET MPOU3BOJUTHCS U B UHBIX (pOpMax, HE MPOTUBOPEUALTUX 3aKOHOAATEIbCTRY
P® wu wmexnyHapomueiM jgoroBopam P®. Jloms  3apaOoTHOW  IJIaThI,
BBIIUTAYMBAEMON B HeJEHEX HOU ¢dopme, HE MoxkeT mpeBblmaTh 20% oT oOmei
CYMMBI 3apaOOTHOM TIJIATHI.

Urto xe kacaercs Konpenuuu Ne 95, To oHa fenaeT B JaHHOM cCllydae ymop
HE Ha Kakoe-Tu00 TOYHOE MPOIEHTHOE OTHONICHUE TAKMX BBIILIAT K 3apabOTHOU
IJiaTe, a Ha HaJIM4Me B COBOKYITHOCTH CIIEYIOIINX yCIOBHUM:

1) mpuemiemMocTh TaKOro poja BBIILIAT JJI1 KOHKPETHON OTpaciu;

155


http://www.pro-personal.ru/normativ_docs/2005/konventsiya.mot.ot.01.07.49.n.95.htm
http://www.pro-personal.ru/normativ_docs/2005/konventsiya.mot.ot.01.07.49.n.95.htm
http://www.pro-personal.ru/normativ_docs/2005/konventsiya.mot.ot.01.07.49.n.95.htm
http://www.pro-personal.ru/normativ_docs/2005/konventsiya.mot.ot.01.07.49.n.95.htm

2) crnocoOHOCTh MOAOOHBIX BBIILJIAT MPUHECTH MOJb3Y PAaOOTHUKY U €ro
CEMbE;

3) ee IPUMEHUMOCTD JIJISl JIMYHOTO YHOTPEOJICHNUS;

4) cipaBeUIMBOCTh U Pa3yMHOCTb PUIUCHIBAEMON €1 CTOUMOCTH.

Heobxogumo otmeruts, uro K30T 1971r. Hukak He orpanuumBan Gopmy
TaKuX HaTypalbHBIX BbIIIIAT. [lo3TOMY poccusiHe, CTpeMsACh NOJYYUTh OT
paboTojiaTensi XOTh KaKyr-TO KOMIIEHCAIIMIO 3a CBOUM TPy B YCIOBHUSAX PETYJISIPHO
U TOJOJITY 3aJIEPXKUBAEMBIX 3apIuiaT, MOYTH MOBCEMECTHO COTrJallajinch Ha
BBITIJIATY 3apIjiaThl M TOBapamMu, W YyCIyraMM, M BEKCEJISIMU, U WHBIMU
nokyMeHTamu. [Ipu 3TOM y CyJ10B BO3HUKAJIM OYEBHUIHBIE CIOKHOCTH C OI[EHKOM
JIOMYCTUMOCTH Ka4eCTBEHHOTO W KOJIMYECTBEHHOTO COCTaBa TaKUX BBHIILJIAT B
OTCYTCTBUM YETKUX 3aKOHOJATENIbHBIX KPUTEPUEB M HABBIKOB IPUMEHEHUS
MEXKTyHApPOIHBIX HOPM JIJIsl Pa3pELICHHUS] KOHKPETHBIX CIIOPOB.

[lepeiOMHBIM MOMEHTOM B 3TOM BOIPOCE CTajg0 ONMyOJMKOBAHHE TEKCTa
KouBenuun Ne 95 B bromierene BepxoBanoro Cyna P®, mno3BonuBLien
POCCUHCKUM CyJlaM T[OCTEIEHHO Pa3BUTh HABBIKKU 10 €€ MPaKTUYECKOMY
ncnojibzoBanuio. Haumnast ¢ 1995-1996 rr. nosnoxxenus nannoit KoHBeHIIMM cTain
AKTUBHO YIMOMHHATBHCSI B COOTBETCTBYIOUIUMX CYACOHBIX pEHICHUSX, a CaMu
pelieHus, Kak TMpaBuio, OOsA3bIBaIu paldoToAaTeNiel BbIIIAYMBATH 3apIuiaTy
pabOTHUKAM UMEHHO B JICHE)KHOU opme.

Baxno ormeruts, uyro KonBenmus Ne 95 He wucuepnsiBaeTcs
UCKJIFOYUTEIBHO BompocaMu (popmbl 3apaboTHOM miaThl. He MeHee 3HauuMBbl Jst
Hac Jpyrue €€ CTaTbH, CPEeAU KOTOPBIX CaMOM IIONYJIAPHOM Yy POCCHUMCKUX
CIEIUANIUCTOB, O€3yclIoBHO, sBiIseTcs 4. 1 cr. 12, mnpeanuckiBaronias
BBITUTAYMBATh 3apabO0THYIO IJIATy PEryJspHO, U MOTOMY BEChMa OmacHasi JUisl TeX
paborogaTenei, KTO MO KaKUM-TUOO MPUYMHAM C TPYAOM MPUACPKUBACTCS
peryisipHoro rpaduka BeliaT. B 9T0# cBsi3U pacnpocTpaHeHHE MOIYUYHIN Aelia O
BOCCTAaHOBJICHHH Ha pa0OTe JIHI], YBOJCHHBIX 32 OTKAa3 OT MPOJOJDKEHUS padOThI
Mo TPUYHMHE 3aJePKKU paboTojaTeneM 3apa0OTHOW TuiaTtel. B OonbliuHCTBE
CllydaeB Takve paOOTHUKK OBbUIM BOCCTAHOBJIIEHBI Ha pa0OTe PEIICHUSMH CYOB
MEPBOX WJIM KaCCAllMOHHOW MHCTAHIIUU.

WNHTepecHo, 4TO MpU PaCCMOTPEHUHU CIIOPOB O 3apa0OTHOM IIaTe HApALY C
KonBennmer MOT Ne 95 mepenxo ynommuanmace u KonBeHmmss MOT Ne 29
O IPUHYAUTEILHOM WM 00s3aTeIbHOM Tpynae (paruduiupoBana YKa3zom
[Ipesunguyma BepxoBnoro Coera CCCP ot 04.06.1956 r.), ct. 2 KOTOpOH
NpUMEHMMa K CiydasM pa0oThl TMEpCOHala MPEANpUITHI MO yIrpo3oi
YBOJILHEHHMS B YCJIOBUSIX HEBBIIIATHI 3apaboTHOM TuiaThl. HamoMHum, 4to CT. 25
nanHoi KonBeHnuuu tpedyer oT paTudUUIHUPOBABIIETO €€ rocyJapcTBa 00ecneunTh
YTOJOBHOE MpecieoBaHUe 3a MpUBJIEYEHHUE PAOOTHUKOB K MOJ00HON pabore.
Haunnas ¢ 1999r., B Poccuum OTBETCTBEHHOCTh 3a TakKWE€ HapyIICHUS
npeaycmorpera cr. 1451 YK P® m HeoOXoauMOCTh B YNOMHHAHUM JaHHOU
KonBenniun mpaktudeckn ortnama. C 2001l r. B OTHOIIEHWHM HapymIudTenen
MpeAyCMOTPEHA TaKKe IUCUUIUIMHAPHAS W MarepualbHas OTBETCTBEHHOCTh B
nopsiake cr. 142 TK PO m anMUHUCTpAaTUBHAsE OTBETCTBEHHOCTh B ITOPSIKE CT.
5.27 KoAll PO.
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Hrak, k MomeHTy pazpadotku TK P® B Haieli cTpaHe HE TOJIBKO CJIIOXKHUIICS
onpeneneHHbld 00beM CyAeOHOM TPAKTUKHU IO MPUMEHEHHUIO psiia TMOJOXKEHUN
KouBenuuit MOT, HO W THpOU30LUIM KA4YE€CTBEHHbIE H3MEHEHUS B CO3HAHUU
00111ecTBa, YBUEBIIETO PEATbHYI0 BO3MOXHOCTH 3alIUThI CBOMX IPaB C MOMOIIHIO
MEXIYHApOAHOTO TpaBa. lMeHHO Onarojmapsi TakMM W3MEHEHUSIM, CETrOJHS
MHOTHE HOPMbI MEXAYHAPOIHBIX CTAHAAPTOB TPyAa UMILJIEMEHTHPOBAHBI B TEKCT
TpynoBoro kKojekca, a B MOTHBAalMOHHOW YacTH CYyAEOHBIX pEUIEHUH MO psay
TPYAOBBIX CIIOPOB B MEPBYIO OuUepe/b yKa3bIBaeTcsl COOTBETCTBYIOMmAss HopMma TK
P®, a HOpMBI MEXIyHapOJIHBIX aKTOB TMPUBOMASTCS YyXKE€ B KadyecTBE
JOTIOJIHUTEIIBHOT O 000CHOBaHUS, OTPAXKAIOIIETO aKTyaJIbHOCTh u
001IEeNPU3HAHHOCTh POCCUMCKOTO MOIX0/1a K KOHKPETHOM IIpodieme.

B cBoro ouepenn, nonoxenus koueHuid MOT, He HameAmMe OTpaKeHUs
B TK P®, Tem He MeHee, MPOAOIKAIOT JEHCTBOBAaTh B KAUYECTBE HMCTOYHHUKA
POCCHUICKOTO TPYI0BOI'O MpaBa B cOOTBETCTBUU C 4. 4 cT. 15 Koncturynuu PO.

OtnenbHo cnenyet ynoMmsiHyTh KonBennno OOH o mpaBax pebenka 1989r.
JIaHHBIA TOKYMEHT MOCBSIIECH MCKIIOUYUTEIBHO 3aIUTE NpaB JAETEW, TO €CTh JIUII,
He nocturmmx Bo3pactra 18 ner (ct. 1 KonBenuun). OgHako B CBSI3U C TEM, YTO
3aKOHOJIATEIbHBIE AKThI OOJIBIIMHCTBA COBPEMEHHBIX T'OCY/IapCTB MUpa (BKIIOYas
Poccuio) nmomyckaroT AJisi HECOBEPILIEHHOJETHUX JIMI] BO3MOXHOCTh BCTYIATh B
TPYAOBbIE OTHOIIICHUS, MPaBa U CBOOObI JETEH B JAHHBIX OTHOILICHUSX HE MOIJIH
octathcsa B KoHBeHIIMM 0€3 BHUMAHUSL.

Tak, cr. 32 KoHBeHIMHM MNpeayCMaTpuUBaEeT, YTO TOCYIAapCTBA-yYaCTHUKU
NPU3HAIOT MpPaBO pedeHKa Ha 3alUTy OT APKOHOMHUYECKON JKCIUTyaTallud W OT
BBITIOJTHEHUS JI000M paboThl, KOTOpask MOXKET MPEACTABISATH OMACHOCTH JJISl €ro
3I0POBbSl WJIM CIYKUTb MPENSTCTBUEM B TMOJYyYE€HUH UM 0OpazoBaHus, JTUOO
HAHOCHUTH YHIEpPO €ro 3/0pOBbI0 M (PU3UUYECKOMY, YMCTBEHHOMY, JIYXOBHOMY,
MOpPaJIbHOMY M COLHMAJIIBHOMY pPa3BUTHIO. ['OCynapcTBa-y4acTHUKH, B YaCTHOCTH,
YCTaHABJIMBAIOT MUHUMAJIbHBIN BO3pACT WJIM MUHUMAJIbHBIE BO3PACTHI U1l TpUeMa
Ha pabOTy M OMPENeNsoT HEOOXOAuMbIE TPEOOBaHUS O MPOAOHKUTEIBHOCTH
pabouero JHS U YCIOBUSAX TPYyAa.

KouBenmusi Owputa  patudunmpoBana BepxoBueim  CoBetom CCCP
13.06.1990 r. Kpome Toro, s oOecriedeHHs €€ BCECTOPOHHEH peanu3aliiu
[TpaBurensctBoM P® Oputo mpunsto I[locranoBienmne ot 23.08.1993 r. N 848
«O peanuzauun Konsenmmu OOH o mpaBax pebenka u BcemupHoit nexmnapanuu
00 obecrnieueHnH BbIXKMBAHUS, 3AIUTHI U pa3BUTHUA JeTei» (HbIHE YTPATHIIO CUITY).

Ha ocHoBanum BbllIeHa3BaHHBIX mnoJokeHUd KouBenuuu, TpynoBbim
KOJIEKCOM YCTaHOBJIEH OOIIMI MUHUMAJIbHBIM BO3pACT JUIsl TpueMa Ha paboTy —
16 net. Xotsa B otrnenbHbX chaydasx TK P® Bce xe momyckaeT 3akiO4eHHUE
TPYAOBOT'O AOTOBOPA C JIMIIOM MOJIOKE 16 JIeT, HO JIMIIb NPU YCIOBUHU COIJIACHUS Ha
TO poauTesield (3aKOHHBIX IMpEACTaBUTENel) peOeHKa W OpraHoB OMNEKU U
MONEYUTEILCTBA, a TaKXke eciau pabdora He Oyaer wemarbh OO0y4YeHHIO
HECOBEPIIECHHOJIETHETO U OKa3bIBaTh HETATUBHOE BIMSHUE HA €ro 310pOBbE (CT. 63
TK P®). ITomumo »Toro, Bo wmcmoiiHeHHEe mm. «b» 1. 2 cr. 32 KoHBeHiuu,
TpynoBoil KOAEKC cOAEpKUT crneunanbHyro riaBy (. 42 TK PO®),
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IpEeIyCMAaTPUBAIOLIYI0 OCOOCHHOCTH pEeryjJupoBaHUsl TpyJla paOOTHUKOB B
BO3pacte 110 18 ner.

KonBeHnuss  Ttaxkxke MOXET  HENOCPEICTBEHHO HCIIOJIb30BaThCA
HECOBEPIIIEHHOJIETHUMHU PabOTHUKAMU (MX 3aKOHHBIMU MPEJICTABUTENISIMH) HAPSIAy
C 3aKOHOAATENbHBIMU akTamMu P® mpu 3ammre TpyAOBBIX MpaB B CyAeOHOM MU
aAMUHUACTPATUBHOM HOPSIAKE.

Hecmotps Ha ycTpaHeHHEe KOJUIM3UM POCCHMCKOIO M MEXIAYHAPOIHOIO
npaBa B ogHux Bompocax, TK P® BHec B poCCHMICKOE 3aKOHOIATEIBCTBO PsJI
HOBBIX IIPOTUBOPEYUH.

Tak, nampumep, 4. 1 cr. 253 TK, B oTnmuue OT paHee IEWCTBOBABILETO
K30T, conepkut He 3ampeT, a JIMIIb «OTPAHUYEHHE) HA MPUBJICUEHUE KEHIIUH K
IOJI3EMHBIM padboTaM. DTO MO3BOJSET MPEANOJIOKUTD, UTO MIPUBJICUEHUE KEHIINUH
K TakuM paboTaM IpU ONPEIENICHHBIX YCIOBUAX JomycTtumo. Pacmmdposka
TepmuHa «orpanndeHue» B TK P® orcyrcryer. [Io MHEHMIO psia ClieqUaInCTOB,
3TH OTPAaHUYEHHUS 3aKIIIOYAlOTCA B TPEOOBAaHUU OOECHEUUTH KEHIUHAM, 3aHATHIM
Ha TOAOOHBIX paborax, ocoOble ycioBus Tpyna. llepedeHbp Takux YyCIOBUN
yTBepxaeH noctaHoBienuem [IpaBurensctBa PO ot 25.02.2000 r. Ne 162.

Mexny tem, ct. 2 KonBeniiun MOT Ne 45 (parudunupoBana Ykazom
ITpesunguyma BepxoBHoro Cosera CCCP ot 31.01.1961 r.) comepxur He
OTPaHMYEHME, a TMPAMOM 3alpeT Ha I[PUBIICUYCHHE JIAI[ JKEHCKOrO IIoja K
nom3eMHbIM pabotam. [lomydaercs, 4to, mociemoBaB ykazanuto TK P®D, bl
PUCKYEM JONYCTUTh HAPYUIEHWE MEXAYHAPOAHON HOPMBI. CXOAHBIE TPUMEPHI
HECOINIACOBAaHHOCTU BCTPEYAIOTCS U B PSA€ APYTUX HHCTUTYTOB COBPEMEHHOTO
POCCHUICKOTO TPYIOBOI'O MPABA.

B 3akitoyeHHe OTMETHM, YTO CTOPOHA, 3aMHTEPECOBAHHAS B Pa3pelICHUU
TPYIOBOTO CIIOpa B €€ IOJb3y, BIpaBe IIOCIE IMPOXOXKIAEHUSA BCEX
BHYTPUTOCY/IapCTBEHHBIX YPOBHEH €ro paspeleHus oopatuthecs B EBponeiickuii
Cyl IO mpaBaM 4esoBeka. IIpuyemM Takas BO3MOXHOCTB HMEETCS Yy
3aMHTEPECOBAHHON CTOPOHBI JIaK€ B TOM Cilydae, €CIU PELICHHs HAlMOHAJIbHBIX
CyIeOHbIX MHCTAaHLMNA OyIyT BBIHECEHBI B €€ IOJIb3y, — IPU YCIOBHH, YTO
BBIHECEHHBIEC PELICHMS HE UCIIOJIHAIOTCSA WM HEIOCTATOYHO IOJHO HCIIOIHSAIOTCS
OTBETYUKOM. B MeXIyHapoJHOM TpyJOBOM IMpaBe MpPaKTHUKa OOpalieHus 3a
paspelieHueM TPYAOBBIX CHOPOB B EBponeuckud cya 1O mOpaBaM YeIOBEKa
pacimpsieTcs roJl OT T0Ja, U HEPEIKO YK€ OJIHA MEPCIEKTUBA TaKOro 0OpaleHus
CHOCOOHAa MPUBECTH CTOPOHBI K MHUPHOMY YPEryJUPOBAHUIO TPYIOBOTO
KOH(DIUKTA.
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Konapammuxun A. B.!
Peasqm3anusi mpaBa Ha TPy rOpoJACKOro HacejieHusi: Ha marepuasax I'KY
«IlenTp 3aHsiTOCTH HaceaeHusi CeBacTOMOIS»

AHHoTanusi: PaccMOTpeHbl OCOOEHHOCTH peajn3aluy U 3allMThl MpaBa Ha
TPYZ B TEPPUTOPUAIIBHOM MPOU3BOACTBEHHOM KOMIUIEKce ropoaa CeBacTomnosb B
COBPEMEHHBIX  YCIIOBUAX  HMHTErpallMd U COLUUAIbHO-3KOHOMUYECKHX
Tpanchopmanmii.  [lokazaHa  BO3MOXXHOCTh  (DMHAHCOBO-PKOHOMHUYECKUMU
ppluaraMu MOJIEPKUBATh PErHOHAIBHYIO CUCTEMY peaju3allud IpaBa Ha TPYyA
ropoxat. JlaHel peKOMEHJaluMU O COBEPIICHCTBOBAHUIO MEXaHW3Ma 3allUThl
npasa Ha TpyA B CeBacronoue.

KiroueBbie cjoBa: mpaBo Ha Tpyd, TrocylaapcTtBo, 0Oe3paboTuia,
MEXTyHapo/IHas 3alKTa rnpasa Ha Tpyl, CeBacTomnonb

CornuanbHO-9KOHOMUYECKHUE TpaHC(hOopMaIuu, HEMPEPHIBHO MPOUCXOISIINE
Ha TIOCTCOBETCKOM MIPOCTPAHCTBE, CO3JAI0T HOBOE KAaueCTBO JKU3HH, MEHSIOT
CTEPEOTHUIIbI TTOBEACHUS JIIOJICH, B YACTHOCTH Y€pe3 aIaNTalli0 CUCTEMBI TIpaB U
00SI3aHHOCTEN MEXIy HYEJIOBEKOM, TOCYJIapcTBOM U oOmiectBoM. Tpyn u
BO3MOXXHOCTh TPYJIUTHCS UTPAIOT B KU3HHU YEIIOBEKA OIPOMHYIO POJIb, MTO3BOJISS
MOJIy4aTh B3aMEH OT OOIIECTBA HE TOJIBKO MaTEpHATbHOE BO3HATPAXKICHHE, HO U
npUOOpETaTh COIUATBHBINA CTATyC, OOIIECTBEHHBIE W TOCYAapCTBCHHBIC TaApAaHTHUH,
UCTIBITHIBATh YJAOBJICTBOPEHUE OT MPOCIAHHONW paOOThI, CO3MAHHOW MPOIYKIIUH,
IPEIOCTAaBIEHHON YCIIyTH, OCO3HABaTh CBOIO MOJE3HOCTh I Apyrux. CeromHs
aKTyaJbHBIM OCTACTCSl IIO3HAHWE OCOOCHHOCTEH TpaHCPOPMAIMH TPYIOBBIX
OTHOLIEHUN YelloBeKa M o0miecTBa, ¢GopM, METOAOB M JIPYTUX TMapaMeTpoB
MeXaHU3Ma pean3aluy rpaBa Ha Tpy/.

[IpaBo Ha Tpya 3aHUMAaeT Beayllee MECTO B CHCTEME COBPEMEHHOTO
MEXTYHapOJHOTO MPaBa, FaAPAHTHPYETCS KOHCTUTYITUSIMU OOJIBITMHCTBA PA3BUTHIX
CTpaH, BKJIOYas CTpPaHbl TOCTCOBETCKOTO TPOCTPAHCTBA, MEXIAYHAPOIHBIMU
noroBopamu. (OCOOEHHOCTH 3alUTHI TpaBa Ha TPy OrOBAapPUBAIOTCS B
HOPMAaTHUBHO-TIPABOBBIX JOKYMEHTaX, KOJEKcaxX (TPYIOBBIX, 3aKOHOB O TpyAe U
Mp.), COBEPIICHCTBYIOTCS CYyACOHO-NPABOBOM MPAKTUKON, YTOUHSIIOTCSI WHBIMU
BHYTPHUTOCYIapPCTBEHHBIMI MEXaHW3MaMH 3aIllUTHI TIPaB KaXI0ro denoBeka. [Ipu
TOM CHCTEMa IPABOBOW 3allUTBl BO MHOTOM OOYCJIOBJICHa YKOHOMHUYECKUMU
BO3MOXKHOCTSIMH ~peaiu3allid TpaBa Ha TPyA B Tpelenax HCCIeayeMoin
TEPPUTOPHH, COCTOSTHUEM €€ TPOU3BOJIUTEIBHBIX CHJI U TPYIOBBIM MOTEHITUATIOM
HaceneHus. OMHOBpEMEHHO Takas CHUCTEMa JIOJDKHAa OTBeYaTh HOpMaM
MEXIYHApOJHOTO TMpaBa M  CHWUXATh PUCKM OT  BMENIATENIbCTBA B
TEPPUTOPHUATIbHBIN MIPOU3BOICTBEHHBIH KOMILJIEKC co CTOPOHBI
HAJTrOCyIapCTBEHHBIX 00pa3oBaHuil B cpepy TPyJOBBIX OTHOUIEHUH paOOTHUKA U
paboropnatens. MccnenoBanue BRIMOTHEHO HA TpuMepe ropoja CeBacTornonb.

1 Konnpammxus Aunpeit boprcoBud, TOKTOp SKOHOMHYECKHX HayK, Ipodeccop, MIaBHBIH peJakTop aabMaHaxa « Mopckoi

ApxuBy (Ha OOIIECTBEHHBIX Hadaiax), I. CeBacTonois
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B coserckuii nepuon ucropuu CeBactomnosss U Kpeima npaBo Ha Tpyna H
MEXaHU3Mbl €ro pealn3alid HOPMHUPOBAIUCH MPOrPAMMHBIMH JIOKYMEHTaMU U
Kouncturyuueit CCCP (cr.ct. 14,17, 21, 23, 40 u ap.). 3a TpyaoycTpoHCTBO
IpaKJlaH OTBEYAJIM COBETCKHE W MAPTUMHBIE OPraHbl, UX PYKOBOJMTEIIH, A TAKKE
JTUPEKTOpa W KaJIpOBBIC CIYXKOBI YUPEKICHUH, OpraHHU3aIni, npeﬂnpnﬂTHﬁl C
NEpPEeXo/IoM K MPEUMYIIECTBEHHO PHIHOYHOMY MEXaHHM3MYy XO3SMCTBOBaHHUS Ha
TEPPUTOPUM TOPOJia (PYHKIUS TOCYIapCTBEHHOTO TapaHTUPOBAHUS MIpaBa HA TPY]
MOCTENEHHO «PacTBOPSJIACH» B MO3aMYHOM SKOHOMHUYECKOM 0a3zuce TOpOJCKOro
MPOU3BOJICTBEHHOTO  KOMIUIEKCA CpPEeAM  MHOXKECTBA  HEroCyJIapCTBEHHBIX,
aKIIMOHEPHBIX M YaCTHBIX Mpeanpusituii-padoronarencit. [Ipu s3Tom rocymapctso
BUJIOM3MEHUJIO CBOIO (PYHKIMIO OOecrnedeHusl MpaBa Ha TpPyJ OOHOBICHHBIMU
dbopmynupoBkamMu  eUHHUIIMKM, TpenocTaBisis  0e3pabOTHBIM  Tpa)kaaHam
nyOJIMYHYIO TOCYIapCTBEHHYIO YCIIYTY Yepe3 CIy Oy 3aHSITOCTH.

locynapctBennas ciyxx6a 3anstoctd B CeBacTomosie Oblia ydpexiaeHa
01 anpens  1991r., a e€ OCHOBHBIM (DYHKIMOHATBHBIM TIPEIHA3HAYCHUEM
BBICTYIIAJIO CO3/IaHME YCJIOBUW ISl peaju3aluy MpaBa CpaxiaH Ha TPyA U
oOecrieueHre COIMAIBHOW 3aluThl BPEMEHHO HepaOoTarommx Jull. CeromHs
['1aBHOE ympaBiieHHUE TPY/Ja U 3aHATOCTU HaceleHUs: CeBacTOIosl UMEET B CBOEM
NOAYMHEHUN TOJIBEIOMCTBEHHOE YyupexaeHue — [ocynapcTBEeHHOE Ka3eHHOE
yupexnenne (I'’KY) ropoma CeBactomonis — LleHTp 3aHSATOCTH HaceleHUS
Cesacronons (I3HC). IMeHHO 3Ta CTpyKTypa CUCTEMBbI TOPOJICKOTO YIIPaBICHUS
OTBEYAET 3a peaju3allvIio MpaBa Ha TPYJ TOPOKaH, BHITIOJHIET BO3JI0KCHHBIC Ha
Heé 3aKOHOATEILCTBOM (DYHKIIMM Ha PBIHKE TPY/a.

Uucnennocts Hacenenus: CeBacronosist Ha 1 HosiOps 2014 roma cocrapisiia
392,5 ThIc. yei., u3 HUX ropojackoe — 368,4 (93,9%) OOmuwmii mpUpOCT HACEICHHUS
3a 10 mecsneB 2014r. cocraBun 8,6 Thic. uen. (+2,2%), a O COCTOSHUIO Ha
01.03.2015 r. B ropoae npoxusaino 402,1 Teic. yen. unu Ha 4,7% OosbIle, 4eM IO
Hazaa. Jlima peanmu3anuu CBOEro mpaBa Ha TPyA JKOHOMUYECKHM aKTHUBHOE
HAceJIeHHEe TOpoJia B3aMMOJCHCTBYET C paboTomarensiMu — IOPUAUIECKUMU
JUIAMU,  XO3SUCTBYIOIIUMH  CyObeKTamMH, OIOUKETHBIMH U  Ka3€HHBIMU
YUPEKICHUSIMU.

Oyukuuun ['KY [3HC B pernoHanbHOM CUCTEME 3allUTHI MpaBa Ha TPY.I
ONpe/IeNICHbl 3aKOHOJATEeIbCTBOM M HAIPaBICHbl HA KOMIUIEKCHOE pEIICHUE
npoOieM  3aHATOCTM B PErHOHE C  3ajeiicTBOBaHMEM  (PMHAHCOBOTO,
WHTEJUIEKTYaJbHOTO,  MPOMBIIUICHHOTO, PEKPEAIMOHHOT0, TYPUCTHUYECKOTO,
arpapHoro noteHiuanoB CeBacTomnoJisi B IepeXoIHbIN niepuo . Paccuntanubie 1o
Metononorun  MexayHapoaHoit opranuzauud  Tpyaa (MOT) noxazarenu
3aHATOCTU TPYAOCMOCOOHOTO HaceneHus Ha Havayno 2015r. orpaxensl B OTyerax
I'KY L3HC: uncnenHocts 3aHATOTO Hacenenus (Bo3pact 15-70 net) — 177,1 Thic.

1Mapsiauak B. C., HoBukoB B. M. CeBacTONONBCKHIA 3aBOJI paAHOANIapaTypsl B CTPYKTYpe MPOMBIIIIEHHOTO KOMITIEKCa
ropoxa // Haykoswuii Bicauk AMY. Cep.: Exonomika. — Bum. 1. — 2014. — C.186-192; Konnpamuxus b.B. Jloknan Ha
3acenaHuy naptkoMa 29 sBaps 1986 r. «O paboTe aqMUHHCTPAIMN 110 TIOA00PY, PACCTAaHOBKE, 00YYEHHIO U 3aKPEIICHHIO

PYKOBOJSIIMX KaJpOB B CBETE IMOCIECAHUX TPeOOBaHUI MApTHHU U NIPAaBUTENILCTBA» [pykonucsk]. — CeBacTonoins, 1986. — 10 c.
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yen. (44,9% ot oOiiero 4yucia >KUTeNel); YpOBEHb 3aHATOCTH HACEJICHUS —
61,8%; uncienHocTs 6e3paboTHhIX — 14,1 ThIC. YenoBeK; YpoBEeHb 0€3pabO0TUIIbI
—1,4%.

CpenHecniucouHass YHWCJICHHOCTh INTATHBIX PAOOTHUKOB MPEANPUATHH,
yUpeXACHUN U opraHu3anuii ropoaa B Hosiope 2014r. cocraBuna 61,2 Teic. uedn.,
yTo Ha 20,3% menpuie anamornydoro nepuonaa 2013 roxa. Ilpu 3Tom ux cpenuss
3apaboTtHas 1mata (3/m) paBHsuiack 17855,29 py6. Pons I'KY I[3HC 3akmtouaercs
B IMPEAOCTABICHUN MOCPEIHUYECKUX (DYHKIMU HaA PBIHKE TpyJa M OpPTaHU3allud
B3aMMOJICUCTBUS TPYIOBBIX pecypcoB ¢ pabortomarensimu. Tak, B 2014 rony
ropoxaHnaMm Obutu Tipeuiokensl yepes ['KY I[3HC 7222 Bakancum ot 1421
paboronareneid, mo HampaiaeHuto LleHTpa ykommiiekToBaHO Kajapamu 1264
pabounx mecta. [To coctostauto Ha 01.01.2014 r. B 6a3e gJaHHBIX HACUUTHIBAIOCH
756 BakaHcui, a 29.04.2015 r. — 785, uro Ha 3,8% Oonble.

AHanu3  4YHMCIEHHOCTHM  0e3pa0OTHBIX M MpeAJiaraeMblX  BaKaHCH
JIEMOHCTPUPYET BO3MOKHOCTH TIPEACTaBUTENICH pa3HBIX Mpodeccuil peaan3oBaTh
ceoé mpaBo Ha Tpya B Ceacrtomnojie. BechbMa HepaBHOMEPHBIM BBITIISAINAT
peayiokeHne padounx pyK Ha pbiHKe Tpyda CeBacTomois Mo MpodeccusiM 1o
otyetHbIM faHHbIM ['KY I[3HC. Tak, na nauyamo 2015r. cpenu 2230 yenoBek,
COCTOSIIIIMX Ha PETUCTPALIMOHHOM Y4Ye€Te B KauecTBe 0e3pa0O0THBIX, OOJIbILIE BCETO
OTMEYEHO HE3aHATHIX B OOIIECTBEHHOM MPOU3BOJICTBE BBICIIMX T'OCYJAPCTBEHHBIX
CIIyXalluX, UHBIX PYKOBOAMTENIEH M MeHelxkepoB — 549 yen. (wm 24,6% ot
00IlIeT0 4YHCla HE3aHSThIX TrpaxiaaH). BpICOkMMHM TOKa3aTeas MU HE3aHSATOIO
HACEeJICHUS XapaKTEePU30BAIHUCH cPephl UCTIOJIB30BAHUS TPY/1a MpodecCuoHaIoB —
531 umymumx padoty (23,8%) u cnenuanucroB — 460 6e3padbotubix (20,6%). OTn
TPU KaTeropuu pabOTHUKOB KBATU(PUIIMPOBAHHOTO TpPyJa COCTaBUIM B CyMMeE
69,1% HeyIOBJIETBOPEHHOTO CIpoca Ha paboyue MecTa Mo TOpoay, XapaKTepusys
HU3KYI0 BO3MOXXHOCTb TOPOJICKOTO pBIHKA IMpejuiaraTh pabodne Mecra s
CIICIIMAINCTOB C BHICOKOH KBaTU()HUKAIIUCH.

Haunyumee oGecnedenne pabouynMu MecTaMd HaOIIOMANOCh B CEIBCKOM
(mlecHom) xo3siiicTBe: Bcero 22 yenoBeka (wiu meHee 1%). Koaddurnument
HANPsHDKEHHOCTH Ha PBIHKE TpyJa Mo coctosHuio Ha 1 gexabps 2014 rona
coctaBui 2,9. Poct peructpupyemoit 6e3padotuiisl B reuenue 2014r. nadbnrogancs
Ha ypoBHE 55%, oTpaxas B LIEJIOM COKpAlIEHHE BO3MOYKHOCTEHN I peanu3aluu
npaBa Ha Tpy B CeBacrornose. YPOBEeHb PErUCTPUPYEMOil Oe3pabOTHUIIbI COCTABUII
1,0% OT YuCIEHHOCTH HACEJICHUs TPYI0CIIOCOOHOTO BO3pacTa .

I'KY L3HC BeinonHsier cBou (QyHKIUU B cepe 3alUThl MpaBa HA TPYA
ropoxat. Tak, B 2014r. ero cneuuanucramu ObUI0 TpyaoycTpoeHol809 uenonsek,
U3 HUX MOJoAekKb 1o 35 mer — 381 uen. mimm 21,1%. Pa6oraukamu 1I[3HC B
TE€YeHHUE Tojia MpeAocTaBiieHbl mpodopueHTanuonHsie yciayru 23350 rpaxnanam,
cpenn kotopeix 6011 — OGe3paboTHbie. OpranuzoBaHo TPodhecCHOHATILHOE
oOyueHue, nepeoOydeHUE W TOBBINNICHUE KBanmMduUKauu aiss 272 6e3padoTHBIX
rpaxaan (okono 5% ot ux obmero yucna). Meroguctel ['KY paspabatsiBator
porpaMMbl CIEHHAIbHBIX CEMHUHApPOB, CBOMMHU CHUJAMHU MPOBOJAT 3aHATHUA,
oecenpl, TpeHuHru. llemecooOpa3HbIM CEroAHS BBITVISIAUT YCHICHHE HAy4HO-
METOJUYECKOTO0 COMPOBOXKIACHUSA TakuX (PyHKIMM, Ooyiee TecHass MX YyBS3Ka C
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HKOHOMHYECKUMHU BO3MOKHOCTSIMU MPOU3BOACTBEHHOTO KoMILiekca CeBacTomnods
¥ HOpMaMU MEKyHapOAHOTO MpaBa.

OUHAHCOBO-KOHOMUYECKUMH phlYaraMiu 3alliThl IpaBa rpak/iaH Ha TPyl B
Cesacromosne B 2014 roxy Obuin:

1) ¢unaHcoBOe oOecreyeHUEe JOMOMHHUTEIBHBIX MEp MO0 TMOJIEPIKKE
oTpaciieii ’KOHOMHUKH, MaJloTO M CPEAHETO MPEeANpPUHUMATENbCTBA, PhIHKA TPY/a,
MOHOMPO(MUIBHBIX MYHUIMIAIBHBIX OOpa30BaHUM W COLMATBHOW MOJACPKKE
TpaXXIaH C BBACTICHUEM MEKOI0KETHBIX TpaHcPepToB OromkeTy CeBacTonons —
56,8 muH. py6.;

2) Ilporpamma JONOJHHUTENIBHBIX MEp IO TOIACPKKE pBIHKA TpyAa
CeBacronosist Ha 2014 r. myis 46 6e3padoTHbix — 3704,4 ThIC. PYO.;

3) oOydeHue pabOTHUKOB, HAXOISIIUXCS MO PUCKOM yBOJbHEHUs, Ha 0a3e
CeBacrononbekoro ¢unuana «CeBepo-KaBka3ckolt MeXoTpacieBoil akaaeMuu
MOBBIIICHUS KBaTU(UKAIIMHU, TOJTOTOBKH U MEPENOATOTOBKUA KaJpoB» (BCEro s
44 pabotuukoB) — 217,5 thIC. pYO. ;

4) ormutata Tpyaa paOOTHUKOB, HAXOMISIIUXCS IMOJ PUCKOM YBOJIBHCHHUS H
0e3paboTHBIX TpaklaH, 3apETUCTPUPOBAHHBIX B YCTAHOBIEHHOM TMOPSIKE, B
COOTBETCTBUH C 3aKJIFOUECHHBIMU JoroBopamu (Bcero 283 paborHuka) — 2691,4

TBIC. pYyoO. .

CeromHs mpaBO Ha TPyJd — YCTAHOBJICHHAS 3aKOHOAATEIILCTBOM U
mpeaocTaBiisieMass ~ OOIMIECTBOM ~ KOHKPETHOMY  YEIOBEKY  BO3MOXKHOCTH
OCYIIECTBIISTh 11eJ1ecO00pa3Hyto JESITEeNbHOCTbD, HaIpaBJICHHYO Ha

YIOBJIETBOPEHUE CBOMX MOTpEeOHOCTEN 4epe3 BUIOM3MEHEHUE (IPUCIIOCOOICHHUE,
AKCIUTyaTaluio M Jp.) OOBEeKTOB (MpeaMeToB, Jrojed, uHbopMaluu u Jp.)
OKPYJKAalolIero  MHpa B  Pa3IWYHBIX  MPOCTPAHCTBECHHBIX  H3MEPEHUSIX
(koopauHaTax). Jlns peanusanum mpaBa 4YejIOBEKa Ha TPYJ TOCYIapCTBO CO3]1acT
MHCTUTYIIMOHAJIBHYIO  CTPYKTYpy (TOCYJapCTBEHHBIE  CIOY>KObl  3aHSATOCTH,
MHPPACTPYKTYpy NPOM3BOJCTBA M MPEANPUHUMATEIHCTBA, KOMMYHHUKATHUBHBIC
CHUCTEeMBI, (PMHAHCOBYIO CHCTEMYy peruoHa, 0a3bl JaHHBIX W T.I.) C HAy4HO-
METOIUYECKUM O0OOCHOBaHHEM €€ (DYHKIMHA W IieJied B CHCTEME 3alllUThl IIpaB
yenoBeka. ['opojickoe HacelleHHWe IOJyYaeT BO3MOXKHOCTh TPYJIOYCTPOMCTBA B
VUPEKACHUSAK, OPTaHW3alUiIX W HA TMPCANPHUSATHAX, COCTABISIONINX CHCTEMY
MPOU3BOANTEIBHBIX CHJI, C TMPEUMYIIECTBEHHO TEXHOJIOTHYCCKUMHU BUIAMU
MPOU3BOACTB M BBICOKUMHU TpeOOBaHUSAMH K 00pa3oBaTEIbHOMY YPOBHIO
paboTHHKOB. PemaromuM (akTopoM peanu3alid TIpaBa HAa TPYI B YCIOBHSX
YCKOPEHHOU UHTETPAIAH CTaHOBHUTCS (HMHAHCOBO-2KOHOMHYECKOE
COMPOBOXKJICHUE TOCYJApCTBEHHBIX TNIPOTPaMM U  MPOCKTOB  IMPEOJTOICHUS
0e3paboTuIlbl, oO0ecreueHus] Kak MOXHO Oojee TIOJIHOM 3aHATOCTH U
MaKCHMaJIbBHOTO HCIIOJb30BaHMS CIOCOOHOCTEH K TPYAy KaX[Aoro djicHa
oOrecTsa.
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Boponuna H.A.'
Poans Mexaynapoanoii opranuzanuu Tpyaa (MOT) B o0ecnieyeHun 3a1IIUThI
COLMAJIBHO-TPYAOBbIX IPAB HHOCTPAHHBIX PA0OTHUKOB

AHHOTaHI/IH: B CTaThsC PACKpPBIBACTCA ACATCIBHOCTD MOT,
pacCMaTpuBaCTCA CTAHOBJICHHUC U PA3BUTUC CUCTCMbI MCIKAYHAPOAHBIX IMPABOBBIX

1Boponnna Hatanust AnexcanapoBHA, KaHIUIAT IOPUINIECKUX HAayK, CTAPIINK HAyYHBIH COTPYTHUK CEKTOpa IIPaB YeJIoBeKa
Mucruryra rocygapcrsa u npasa PAH. Unen skcnepraoro cosera Komurera I'ocynapcrsennoit lymst PO o nenam

HAIMOHAJLHOCTEH.
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HOpPM IO 3allUTE COIMAIbHO-TPYJOBBIX IpPaB HWHOCTPAHHBIX PaOOTHUKOB
(TpyASIIUXCA-MUTPAHTOB), TPUHATHIX B pamkax MOT.

KiioueBbie cjioBa: TpyAsIIMecsS-MUTPAHTBI, PaBEHCTBO oOparieHus,
KOHBEHIIMU U PEKOMEHAAIMHU, TPYAOBOU CTAXK, COLUAIIbHAS TTOJIUTHKA.

3ammTa nmpaBa Ha TPy SBJISIETCS BaxkHOUW oOnacTeio AesitenbHoctd OOH u
ee Crelran3upoBaHHbIX yupexaenuil. Co3nannas eme B 1919 roay, u craBmas
NEPBBIM CIEUUAIU3UPOBAHHBIM areHTcTBoM cucteMbl OOH B 1946 rony,
Mexnaynaponnas opranuzanus tpyaa (MOT) BUIuT CBOIO 1eJib B MPOJABUKEHUU
MPUHIUMIIOB COLMAJIBHOW CIHPABEIIMBOCTH, MEXIYHAPOJHO NPU3HAHHBIX IIPaB
yeJioBeKa U npae B cepe Tpyaa.

['maBubiii opran  MOT — exerogHo co3biBaemMas MexayHapoaHas
koH(pepenuusa tpyna (MKT) — ycranaBnmBaer MUHUMAaJIbHbIE MEXKIyHApOIHBIC
HOpMBI (CTaHJApPThl) B OO0JACTH OCHOBOTMOJATAIONIMX TPYIOBBIX MpaB IyTEM
pa3pabOTKM W TPHUHATHS COOTBETCTBYIOIIMX KOHBEHIIMKA W pekoMeHmarui. Ha
CEeroAHAIIHUN JAeHb TpuHITO 189 KoHBeHIMN U okoi0 200 pekomennanuit. Cpenu
HUX HOPMBI, Kacaromuecsi CBO00 bl O0BEAMHEHUS, 3aMPEIICHUS IPUHYAUTEITEHOTO
Tpy/Jla, PaBEHCTBA BO3MOXHOCTEH U OOpalieHus, NpaBa Ha OPTaHU3AIUI0 U
BEJICHUE KOJUICKTUBHBIX IIEPErOBOPOB, TOJUTHUKA B 0OJIACTH 3aHATOCTH,
COLMAIBHOM 3aIMTHI, OXPaHbl TPY1a U MHOTHE apyrue. M3 Bcex MpaBOBBIX HOPM,
pa3pabOTaHHBIX TOCYJApCTBAMU B paMKaxX MEXIYHApPOJHbBIX OpraHu3alui s
pETyIUPOBAaHUS TOJOKEHUS TPYJAOBBIX MUTPAHTOB, KOHBEHIUH U PEKOMEHIALINU
MOT saBnar0TCa OMHUMH U3 HanOoJIee MOJHBIX U BCEOOBEMITIOIINX.

Ha mwacrosmmii  mMoMeHT  MeXAyHapOJHOM  OpraHu3auved  TpyJa
pazpaboTaHa IIEJIOCTHAs CHCTEMa MEXAYHApOJHBIX HOPM IO BCEM 00JIaCTIM
TPYAOBOM  JEATENBbHOCTH: OT MPOU3BOACTBEHHBIX OTHOLICHUM, MOJUTUKH
3aHATOCTH, YCJIOBHM TpyZda, IO 3alllMThl IpaB dYeloBeka Ha paboyeM MecTe U
3aIATHl TPaB OCOOBIX KaTeropuil pabOTHHKOB, K KOTOPHIM, B YaCTHOCTH,
OTHOCSTCS TPY ISIIAECA-MATPAHTHI

[Ipy >TOM 3ammMTa HMHOCTPAHHBIX TPYASIIUMXCA SBJISJIACH OJHOU U3
ocHOBHBIX I1tesie MOT, mpoBO3TJIallleHHBIX €10 C MOMEHTa CBOEro CO3/JaHus B
1919 rogy. OTo Hanwio cBoe oTpaxkeHue B npeamOyisie Ycrasa MOT, B koTopoi
oTMeYanach HEOOXOAUMOCTh CPOUHOIO YJIYUIICHUS! YCIOBUU TpyJa, B TOM UHUCIIE
«IYTEM 3alUTHl UHTEPECOB TPYASIINXCS, paOOTAIOIINX 32 TPAHULICI.

Crenyer MNOAYEPKHYThb, YTO MEXKIYHApPOJHOE MPABOBOE PETyJIUPOBAHUE
TPYJAOBOM MUTpalMM OO0S3aTEILHO COMPOBOXKIAETCS BHYTPUTOCYIAPCTBEHHOM
IIPaBOBOM peTrjIaMEHTallMeN, TaK KaK U caM IIPOLEeCC TPYAOBBIX NEPEMELICHUN, U
ycioBUsI TIpeObIBaHUs, 1 00bEM MPEIOCTABISEMbIX TPYAOBBIM MHUIPAHTaM IpaB
PEryJIMPYIOTCS HAlMOHAJIbHBIM MUTPALIMOHHBIM 3aKOHOJATEIbCTBOM.

ITepoie aktel MOT B chepe murpanuu, npuaaTeie B 1939 rony (KonBeHius
No 66 o wmwurpanum B IEnsixX TpyaoycTpoiictBa; Pekomenmamus Ne 61 o

1B otTinurie oT MNPpUMCHAEMOI'O B pOCCHfICKOM 3aKOHOAATCJIbCTBE TEPMHUHA «MHOCTPAHHBIC pa60THI/IKI/I», B JOKYMEHTax MOT JJIsL

0003HAYEHUS ITHUX JIUI] HCHOJIB3YETCSI TCPMUH (TPYAAIACCA-MUTPAHTBD.
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Tpyasmuxcs-murpantax u Pexkomenmamuss Ne 62 0 MeXrocyJapCTBEHHOM
COTpYAHMYECTBE B 00JaCTU TpyAa TPYIAUIMXCSI-MUTPAHTOB), HE MOJYYHIIU
JNOCTATOYHOM MOJIEPKKH U HE BCTYIIWIIM B CHITY.

Hexoropeie n3 koHBeHIui MOT MOJHOCTBIO MOCBAIIEHBI TPYIAIIMMCS-
murpantaMm: KouBeHuust Ne 97 o Tpyasumxcsi-murpanTtax (IepecMOTpPEHHasl B
1949 r.), Pekomennauus Ne 86 o Tpynsimuxcsi-Murpanrax (mepecMOTpeHHas B
1949 r.), KonBenuus Ne 143 o tpynsaumxcs-murpantax (1975 r.) u Pexkomenaanus
No 151 (1975 1.).

Hpyrue xouBeHuun MOT, perynupyronme pasiaudHble TPYAOBBIE ITpaBa
TPYIAIIUXCS, KaK MPaBUJIO, BKIIOYAIOT B cepy CBOEro NEHCTBUSA U TPYIALIUXCS-
MUTPAHTOB. DTO, B YaCTHOCTH, KOHBEHLHWH, Kacaroliyecss MpoOsieM 3aHATOCTH,
YCIOBUM TpyJa, OTIbIXa, COLMAIBLHOTO OOECHEYeHMs, MpaBa TPYIAIIUXCS Ha
00BEINHEHHE:

- KouBenmust Ne 19 o paBHompaBuu B 00JIaCTH BO3MEUIECHUS MPU HECYACTHBIX
ciayvasx (1925 r.);

- Konenius Ne 48 0 coxpaneHnuu 3a MUTrpanTaMmu npas Ha nencuto (1935 r.);

- Konennus Ne 102 o MUHMUMAaNBHBIX HOpMax colMaibHOro obecrneuenus (1952
r.);

- Konseniust Ne 111 o nuckpumunainuu B o61actu Tpyaa u 3ansatuii (1958 r.);

- KonBenuust Ne 117 00 OCHOBHBIX LEJISIX M1 HOpMaX COLMAIBHON monuTHku (1962
r.);

- KonBenmus Ne 122 o monutuke B oonactu 3aHaTocT (1964 1.).

Kousennuss MOT Ne 97 o tpyasimuxcsa-murpanrax (1949 r.), Bcrynusiias B
cuny B 1951 rony, naer cienyroliiee onpenesieHue Tpyasailerocsa-MmurpanTa: « /s
uenei Hacrosmeld KoHBEHIIMM TEPMUH «TPYIALIAUCI-MUTPAHT) O3HAYAET JIMIIO,
KOTOPOE MUTPHUPYET U3 OAHOU CTPAHBI B APYTYIO C HAMEPEHUEM MOJIYUUTh padoTy,
WHaYe, YeM 3a CBOIM COOCTBEHHBIN CUET, M BKIIIOYAET JIF0OOE JIUIIO, JOIyCKaeMoe B
COOTBETCTBHUM C 3aKOHOM B Kau€CTBE TPYJIAIIETrOCs-MUTpaHTa» (cTaThs 11, mMyHKT
1). KonBeHuus ompenessier mpaBa TPYISIIUXCI-MUTPAHTOB B 00JIaCTH OILJIATHI
TpyJa, HaJIOrooOJIOKEHHUsI, NEePEeBOJOB JIMYHBIX HakouieHud. OHa Takxke
yCTaHaBJIMBAET IpaBuia HaiiMa, TPyJOyCTPOMCTBA, NIepee3a B CTPAHY 3aHITOCTH
U YCIIOBUS TPYJa TPYAALIErOCA-MUTPAHTA.

bazoBpie monoxeHuss KoOHBEHLMH, BBIpaKE€HHbIE B CT. 4, O00S3BIBAIOT
rocyapcTBa-y4aCTHUKOB IPUHUMATh MEPHI, B Ipeeax CBOEH IOPUCAUKLINH, IS
oOJerueHus oTbe3/a, Nepee3fa U npuema Tpyasuuxcs-MurpantToB. Konsennuen
pe1yCMaTpUBAETCS, YTO UMMUIPAHTHI, TPEObIBAIOIINE HA TEPPUTOPUH CTPAHBI HA
3aKOHHOM OCHOBAHUH, MOJB3YIOTCS YCIOBUSIMU, HE MEHee OJaronpusTHBIMHU, YeM
T€, KOTOpbIE MPEIOCTABIISIOTCA TpakJaHaM, B OTHOILIEHWU 3apa0OTHOW IJIAThI;
MPUHAJIEKHOCTH K npodcoro3am; MOJIb30BAHUS IPEUMYLIECTBAMM,
NPEAOCTABISEMbIMA  KOJUIEKTUBHBIMU  JIOTOBOPAMH; JKWJIMILIHBIX  BOIIPOCOB;
COLIMAIBHOIO 00ECNEeUeHH s ; HaloroB; cOOPOB U CyIOMPOU3BOACTBA IO BOIIPOCAM,
OTHECEHHBIM K KOMIETEHIIMH TaHHON KOHBEHIIMH.

Pexomennmauuss Ne 86 (1949 r.) ¢ aHaJIOrMYHBIM HA3BAHUEM COJEPKUT
THUTIOBOW JOTOBOP MEXKIY CTPAHOW NPOUCXOXKIACHUS M NPUHHUMAIOLIEH CTPaHOM,
yCTaHaBIMBAIOIINWNA COOTBETCTBYIOLIME aIMUHUCTPATUBHBIE NTpaBUa, CBA3aHHBIE C
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YCIOBUSIMU BbE3/1a, TPYAOYCTPOMCTBA, HAOIIOJICHUEM 32 YCJIOBUSIMU JKU3HU U
TpyJa MUTPAHTOB.

KonBenuust Ne 118 o paBHONpaBuu rpaxkJaH CTpaHbl U HMHOCTPAHLIEB B
obnmactu commanbHOoro obecmeuenus (1962 r1.) Kacaerca Bcex obnacren
COLIMAJILHOTO OO€CleYeHus M TMPUMEHSETCS] K TpaxkJIaHaM TOCyJIapCTB-WIEHOB
MOT, B OTHOIIEHMM KOTOPBIX AEUCTBYET 3aKOHOAATEIBCTBO IO COLHAIBHOMY
o0ecreyeHunto, U B ciydae NOTepU KOPMUJIIbLIA PACIIPOCTPAHSETCS HAa M>K/IUBEHIIEB
ITUX rpakJlaH, HE3aBUCUMO OT HX IpakaaHcTBa. KoHBeHIMEN npenycMaTpuBaeTcs
CYMMHUPOBAHHE CTa)ka CTPAXOBaHUs, TPYAOBOIO CTa)ka UM MEPUOJa MPOKUBAHUS
U TPUPABHEHHBIX K HUM IEpPUOAOB B LEISAX NPUOOPETEHUS, COXpPAHEHUS WIIU
BOCCTaHOBJICHMSI TIpaB, a Takxke omnpejaeseHus pasmepa nocoduid. Ilo BzaumMHomy
COTJIALLIEHUIO MEXK]ly 3aMHTEPECOBAHHBIMU I'OCYJIapCTBAMH, PACXO/IbI MO BBIILJIATE
nocoOui Mo MHBAJIUAHOCTH, MO CTAPOCTH U MO CIy4ar0 MOTepU KOPMUJIbIA OO
pacupenesnsioTcss MEeKy COOTBETCTBYIOIIMMH TOCyJapCcTBaMU-4JieHAMU, MO0 UX
HECeT TOCYyAapCTBO-WIEH, Ha TEPPUTOPUU KOTOPOIrO MPOXKHMBAET IOJy4aTellb
(Cratbs 7).

KonBenmust Ne 143 o 3moymorpebiieHuMsx B 00JIacTU MUTpallUd U 00
o0ecrieueHnn TPYIAIIUMCI-MUTPAaHTaM PaBEHCTBA BO3MOXKHOCTEH M OOpalleHus
(1975 r.) nox TEpMUHOM «TPYIAIIUNACA-MUTPAHT» MOAPA3YMEBAET <JIULIO, KOTOPOE
MUTPHUPYET WM MHUTPUPOBAIO U3 OJHOM CTpaHbl B JAPYTYIO C LIEJBIO MOIYYEHUS
paboThl, KpOME Kak 3a COOCTBEHHBIM CYET, W BKJIKOYAET B ceOs J1r000e JMIO,
3aKOHHO BBEXaBIIIEE B CTpaHy B KauecTBe Tpyasmierocs-murpantra» (Cratbs 11).
DTO ompeneraeHue HE PacHpoCTpaHseTcss Ha: TPYIAIIUMXCS NPUTPAHUYHBIX
paliOHOB; apTUCTOB; MOPSKOB; YYAILUMXCS; CIYXalIUX YUYPEKICHUU, BPEMEHHO
JOMYIIEHHBIX B CTPaHy AJIS BBIMIOJHEHUS CIIEUUANbHBIX (DYHKIMI WK 3a7a4 Ha
OTrpaHUYECHHBIN MTEPUOJ BPEMEHH.

KouBennus 06s3p1BaeT rocynapcrBa-uiienbl MOT, st KOTOpbIX JaHHAS
KOHBEHIIUS HAXOAUTCS B CHJIE, COOJIOJaTh OCHOBHBIE IIpaBa uelIOBEeKa B
OTHOILIEHUH TPYASUIMXCA-MUTPAHTOB, HAXOJIAIIMXCA B CTpPaHE Ha 3aKOHHBIX
OocHOBaHUAX. KOHBEHIMS 3aKperuisieT MNPUHIMI PABEHCTBA BO3MOXKHOCTEH U
oOpalieHusi MEXIy TPYIAIIUMUCA-MUTPAHTAMH U TpakJIaHaMH CTPaHbl B
OTHOUIEHUM TpyJa M 3aHATHH, COLMAIBHOrO oOOecrnedeHHs, NPO(COIO3HBIX U
KyJbTYPHBIX TpaB, a TaKKe€ WHIAUBUIYAIbHBIX M KOJUIEKTUBHBIX CBOOO/I.
KoHBeHlMsT n00aBisieT K CHUCKY pPaBEHCTBA OOpallleHHWs TaKue IIpaBa, Kak
«obecrnieueHre 3aHATOCTH, PEAOCTaBIEHUE IPYroil paboThl, a TaKKe BPEMEHHOMN
paboThI B cityyae 6€3pa0oTHUIIbI U IEPETOATOTOBKIY.

KonBeHnust siBWJIaCh OJHMM U3 TIEPBBIX MEXKAYHAPOJHBIX AaKTOB,
HaIlPaBJICHHBIX HA IPECEUCHHE HENETATIbHOW MUIPAllMM M HE3aKOHHOr0 HaiMa
MUTPAHTOB. B Hell oTMeuaeTcss He0OOXOAUMOCTh IPUHITHS MEp Ha HAIIMOHATLHOM
U MEXYHApOJHOM YPOBHSX ISl OCYIIECTBIECHUS CUCTEMAaTHUUYECKUX KOHTAKTOB U
oOMeHa uHpopMalueil o 3ToMy BOIIPOCY C APYTUMHU rocyaapcTBamu. KoHBeHIus
BCTynuia B cuity B 1978 rony.

KouBenmust Ne 157 o coxpaHeHWH TpaB MO COIUAIBLHOMY OOECTICUEHUIO
(1982 1.) u Pexomenmaruss Ne 167 (1983 r.), Takke xkak u KouBenims Ne 118,
OXBaThIBAIOT BCE BHJBI couuanbHOro obecnedyenuss. Ilpu stom KoHBeHIms
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pe1ycMaTpUBaEeT MPUHATHE HA ceOsl TOCYAapCTBAMH OINPEIEICHHOr0 MUHUMYyMa
00513aTEeNbCTB.

Pexomenmanmst Ne 169 o mommtuke B oOnactu 3aHsarocta (1984 r1.)
COECPKUT 6 CTaTel, HEMOCPEACTBEHHO KACAIOMIMXCS MEXIYHApOIHOM TPYIOBOM
MUTpalMy, KOTOpasi pacCMaTpUBAEeTCs KaK BPEMEHHash Mepa, KOTOPYIO CleayeT
nu3beratb, MoKa B CTPAaHE MPOUCXOKIACHUS HMMEIOTCS XOTsI Obl MHUHUMAJbHbBIC
YCJOBUSL JJIsl 3aHSITOCTH.

[Ipaktnueckn ¢ mnepBbIx JieT cBoero co3ganuss MOT oOpamanace k
npobJieMe TPaHCTPAaHUYHOU TOPTOBJIM JIIOJbMH B LEJISIX NPUHYIUTEIBHOTO TPY/ia
(human trafficking), He BbIycKas ee U3 cBOeH HOPMOTBOPUECKOM MOBECTKH JTHS Ha
MPOTSIKEHUU BCEU MOCIEAYIOIIEN AEATEIbHOCTH. MeX1yHapOAHOW OpraHu3aluei
TpyJla ObUI MPUHAT LEJbIN Psii MEXTYHAPOIHBIX MPABOBBIX aKTOB B ATOW 00J1aCTH,
Cpeld KOTOPBIX TaKHUE Ba)KHbIE KOHBEHIIMH, pPATH(PUIUPOBAHHBIE MHOTUMU
crpanamu-uieHamu MOT, kak:

- KonBenmuss MOT Ne 29 oTHOCHTENBHO MPUHYAUTETHLHOTO WA 00S3aTEIHHOTO
Tpyna, 1930r.,

- KonBenmus MOT Ne 105 06 ympazagaeHun npuHyIuTeIbHOTO Tpyaa, 1957T.;

- KouBenumss MOT Ne 182 o 3ampelieHMd W HEMEMNJICHHBIX Mepax [0
MCKOPEHEHUIO HauXyamux GopM AETCKOro Tpyaa, 1999r.

Poccuiickas ®enepauus paTuduuupoBaia MHOTHME OCHOBOIIOJIATarOIINe
koHBeHIIMH MOT, KOTOpBIE YaCTHYHO KacaroTCsl MpPaB TPYAOBBIX MHUIPAHTOB.
Cpenun nux xoHBeHIuu: No 87 «O cBoOoje accouuald W 3alluTe IpaBa Ha
accormanuion; Ne 105 «O06 ynpazaHeHun NpuHyauTeabHoro tpyaa»; Ne 111 «O
JUCKPUMUHALMKM B 00nacTu TpyJa U 3aHaThi»; Ne 122 «O nonutuke B obiactu
sansTocT»; Ne 156 «O paBHOM O0OpailleHWM M PaBHBIX BO3MOXKHOCTSIX IS
TPYASIIMXCS MYKYUMH M KeHIuH»; Ne 182 «O 3ampenieHnu U HEMEIJIEHHBIX
Mepax M0 UCKOPEHEHUI0 HAauXymuXx GopM JeTcKoro Tpyaa». OqHako coluanbHO-
PKOHOMUYECKHUE YCIOBUS HE MO3BOJIM POCCHU MPUCOEIUHUTHCA K KOHBEHIIUSAM
MOT, HenocpeACTBEHHO KacalolMMCSl TMOJIOKEHUs TPYJIOBBIX MHUIPAHTOB U
YJIEHOB UX CEMEU.

I[ToMmumo HOpMOTBOpueckoil aAestenbHOCTH MOT Takke OCyIIEeCTBISET
pa3MyHbIe TEXHUYECKUE MPOrPaMMBbl U UCCIEIOBAHUS: 1O MpoOIeMaM TOPTIOBIH
JIIOJIbMU; TOPTOBIM JEThMH; HE3aKOHHOW 3aHSITOCTH TPYIAIIUXCA-MUTPAHTOB U
nuckpumuHanuu. B mocnennue roast MOT Oosiee akTMBHO paboTaeT Ha
HAllMOHAJILHOM YPOBHE, OCYIIECTBIISAISI MPOEKTHI MO MPOTUBOACHCTBUIO TOPTOBIIE
JHOJbMU U peaOUIUTALUU )KEPTB.

C yBenmuuenueM B 80-90-e rojpl NpOIUIOro CTOJETUSI MACIITA0OB MTPOOIEMbI
TOPrOBIAM JIIOJbMHU, a Takke JAPYyrux npoOsieM, CTajio OYEBHJIHO, 4YTO
riobanuzanuus TpedyeT OT rocylapcTB Bce 0oJiee COIrIACOBAHHBIX JEHCTBUM.
CneactBueM  Takoro  oco3Hanus  siBwiaack  [ekmapamus ~ MOT 06
OCHOBOIIOJIAraloIIUX MPUHIIMIIAX U MpaBax B cdepe Tpyna, npuHsaTas B 1998 roxy.

1 Kpatkuit 0630p nporpamm MOT 1o Borpocy Toproeiu jroapmu naH B: Trafficking in Human Beings — New Approaches to
the Problem. ILO. 2003
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Uerblpe  coiepkaumuxcsi B HEW  OpUHIMIA  OTPa3Wid  MOJOXKEHUSA
ocHoBornonaraomux kouBeHud MOT u nernu B ocHOBY paboTel Opranusanuu B
TakuX 00JIaCTAX, KaK:

- HCKJIFOYEHHE BCEX (POPM MPUHYIUTEIHHOTO HIIA 00s13aTEIHHOTO TPYAQ;

- 3(ppexTrBHOE NCKOpPEHEHUE AETCKOTO TPY/Ia;

- YCTpaHEeHHE TUCKPUMUHAIIUU B OTHOIIIEHUH 3aHSATOCTH U POJIa 3aHATUH;

- cBoOoja OOBEAMHEHMS W NPU3HAHWE I[IpaBa Ha BEIECHHE KOJUJIEKTHBHBIX
MEPEroBOPOB.

Takum oOpa3zoMm, cieayer OTMETHTb, 4yTo B TeueHue 20 Beka Obuia
npojiesiaHa orpomHasi paborta, u ceroans koHBeHumuu MOT s rocynapcts,
KOTOpbIE HMX paTU(UIIMpPOBaIN, OO0ECIEUUBAIOT JIOCTATOYHO BBICOKHUU YPOBEHBb
MEXTYHapOJIHOM 3alMThI MPaB TPYASIIUXCS MUTPAHTOB U UX ceMel. MOXKHO Jaxe
yTBepKJaTh, uyTo Bce mnocieayomue koHBeHunn MOT u OOH mo Bompocam
TPYJIOBOM MUTpalldd BCErO JIMIb BOCIPOU3BOMIAT, PACIPOCTPAHAIOT WU
JIOTIOJTHSIFOT YKA3aHHbBIE BbIIIEC KOHBEHIIUU MOT?,

B coBpemennsix ycnoBusx bropo MOT, ucxons u3 nosnoxxenuit KonBeHiuu
Ne 97 (mepecmotpennoit) u KonuBeniun Ne 143 (omnoaHUTEIBHBIE TTOJIOXKEHHUS ),
OKa3bIBAIOT  TIOMOIIb  MPABUTEIHCTBAM W  COIMAIBHBIM  MapTHEpPaM B
pEeryJIMpOBaHUM TMPOIECCOB MUTPAIIMM B PErMOHE C TEM, YTOObl CHU3UTH
CBSI3aHHBIC C HEW COIMAIBHBIC TIOTEPU U JOOUTHCS MAaKCUMATbHOW BBITOMBI IS
pabOTHUKOB, paboTOMaTEIICH B OOIIECTBA.

MOT oka3bIBaeT coJieiicTBUE, CPEAU TPOUETO, B TAKUX 00JIACTIX, KaK:

- co3nanue 3(PQPeKTUBHON 3aKOHOAATENIbHON 0a3bl Uil YIpaBIEHUS MUTpaIUell U
pa3paboTka S(PGEeKTUBHBIX  AAMUHHUCTPATUBHBIX  HMHCTPYMEHTOB IS €€
OCYIIECTBIICHUS;

- COKpalleHHE HEeperyJupyeMod MUTrpalli U PEryJIUpOBaHHUE JIETaTbHON
MUTpAallMK € TE€M, YTOOBl CHOCOOCTBOBAaThH CHIDKEHHIO  O€IHOCTH U
HKOHOMHUYECKOMY POCTY;

- pacmpocTpaHEHHE  COIMAJbHOM  3amUThl Ha  PaOOTHUKOB-MHUTPAHTOB
MOCPEACTBOM JIBYCTOPOHHUX W MHOTOCTOPOHHUX JOTOBOPOB, 3aKJIIOUYaEMbIX
Mexay mpaBuTenbcTBaMu (B cooTBeTcTBUU ¢ KonBenmmer MOT Ne 181 o
PaBHOIPABUU B 00JIACTH COLIMAIILHOTO 00eCTIeUeHUs);

- TOJJIEpKKAa MPOrpaMM PEUHTETOpallid BBICIIAHHBIX HA POJUHY MUTPAHTOB C
HEYPETYJIUPOBAHHBIM CTATYCOM, BKJIIOYasl KOHCYJIbTUPOBAHUE, TPYIOYCTPONCTBO
Y UHYIO TIOMOIIIb.

MOT wucxoaut u3 TOro, 4TO MUTPAIIUIO HE CIEIyEeT BOCIPUHUMATH TOJIBKO
KaK BOMPOC MOTPAaHUYHOTO KOHTPOJISA, BEAb OHA SIBJISETCS BaXKHOW SKOHOMUYECKOM
npoGieMoii, MpobIeMoil MpaB 4elIOBEKa W TPYHLOBOro mpasa’. DbheKTHBHOE
yIpaBJIeHHE TPYIOBOM MUTpallield MOXKET J1aTh MO3UTHUBHBIE PE3YJIbTAThl BCEM

1Cwm.: SctpedoBa A.1O. MexayHapoaHO-TIPaBOBBIE MEXaHH3MBI PETYIHPOBAHUS MUTPAIIMN: TOKTPHHAIBHBIE TIOIXOABI U OTIBIT
Poccuiickoit ®eneparmu. Monorpadus. M.: BAKO, 2014. C. 156.
2[Iponsmxenue nocToiHoro Tpyaa B Bocrounoit EBporne u Llentpansroit Azun. Hanpasnenus padots! ['pynmer Texaudeckoi

MO/JIEPKKHU 10 BorpocaM aocTtoiiHoro Tpyaa u bropo MOT miist ctpan Bocrounoii EBponsl u LlentpansHoit Azuu. 2013.
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BOBJICUEHHBIM B IIPOIIECC CTOPOHAM, BKIJIOYAasi CTPaHbl, HaIpaBIISIOLIUE
MUTPAHTOB, U TOCYAapCTBa MpHEMa, & TAKKE CAMHUX TPYIALIUXCSA MUTPAHTOB U
YJIEHOB UX CEMEU.

bubauorpadus:
1.Trafficking in Human Beings — New Approaches to the Problem. ILO. 2003.
2.5lctpeboBa  A.KO. MexayHapoqHO-IPAaBOBBIE MEXAHU3MBI PETryIHUPOBAHUS
MUTpALMU: JOKTPUHAJIbHBIE MOAXOAbl W omnbIT Poccuiickoit dDenepaunu.
Momnorpadusa. M.: BAKO, 2014. 462 c.

1
ComnukonBa T.A.
3amuTa NpaB HeCOBEPIIEHHOJETHUX PA0OTHUKOB HOPMAMHU
MEKIYHAPOJAHOI0 U POCCUIICKOT0 3AKOHOIATEIbCTBA

AHHOTAIMSA: aBTOP CTAaTbU PACCMATPUBAECT HOPMBI MEKIYHAPOIHBIX aKTOB
U POCCUMCKOIO 3aKOHOJATEIbCTBA, HAIPABICHHBIC HA 3aLIUTy TPYIOBBIX IIpaB
HECOBEPIIICHHOJIETHUX PAOOTHUKOB, BBISBISET UX HECOBEPILIEHCTBO M BHOCUT
IIPEUIOKEHUS 110 U3MEHEHUIO IEUCTBYIOLIEr0 POCCUMCKOIO 3aKOHOAATEIbCTBA.

KiroueBble ci10oBa: TPy HECOBEPIICHHOIETHUX PaOOTHHUKOB, Jlekiapamus
OOH, xonBenunun MOT, TpynoBoii koaekc P®, ocoOEHHOCTH peryaupoBaHHs
TpyJla paOOTHUKOB HE JOCTUIIMX BO3PACTA BOCEMHAILIATH JIET.

Jerckuii Tpyn wucnosb3yercss BO BceM mupe. C OJHOH CTOPOHBI — 3TO
SIBJICHHUE MOXHO pacCMaTpuBaTh, KaK TPYJOBOE BOCIIMTAHHE — COCTABHYIO YacCTh
BOCIIUTAHUS JI€TEHd W MOJPOCTKOB, BCEM MOJNOJEKHU. JTO HE IUIOXO, KOrAa JIETU
npuoOIIAIOTCA K TPYNy, HaUMHas ¢ paHHEro BO3pacTa: MOMOTralT B padoTe 1o
JIOMY, YXOJy 3a MJIAJIIUMH OpaThIMHU U CECTpaMH, B pabOTE HA JAUHBIX ydacTKax.
Takolt Tpya HE MPOTUBOPEUUT JIEUCTBYIONIEMY 3aKOHOAATENILCTBY M BOCIIUTHIBACT
B JICTSIX YBAKEHUE K TPYY.

Korna-to B coBeTckoe BpeMsi TpyZAOBOMY BOCIUTAHHUIO YJIEISUIOCh HE Majlo
BHUMAHHUS U JIOMA, U B JIETCKUX JOIIKOJBHBIX YUPEKIACHUSIX, U B IIKOJIAX, MHOTHE
U3 KOTOPBIX UMEJIHM CBOU NMPOU3BOJICTBEHHbIE MacTepcKue. JleBoUeK yuuiu MNUTh U
FOTOBUTh, a4 MAaJbYUKOB OOydYald CTOJISIPHOMY WIM cJecapHoMy Jeny. B
pe3ynbTaTe BHIPACTAN MYXYHHBI, KOTOPBIC YMEIH NEepXaTh B PyKaxX MOJOTOK,
NOHMMAJM, YTO TaKO€ OTBEpPTKa WIM pa3BoAHON Kirod. CeromHs CcuTyauus
u3MeHWIach. B OONBIIMHCTBE MIKOJ Ha YpPOKax TpyJa HM3ydalOT KOHCTPYKTOP
«JIeroy.

Hapsiny ¢ o0mieil HempucrnocoOJIeHHOCThIO JIeTed U MOJPOCTKOB K KU3HU
MEXIYHapOJHbIC U TPABO3ANIUTHBIE OPraHU3aIlMi OTMEUYAIOT POCT KCIUTyaTaluu
JETCKOro Tpya. JTa npobdiieMa sBIsIeTCs BeCbMa akTyallbHOU U Jy1si Poccuu, e B

1CommnuxoBa Tamapa ApkagpeBHa, TOKTOP IOpUIMIECKUX HaYK, podeccop, 3aB. kadeapoi rpakJaHCKoro nporecca u
coLualbHbIX oTpacieil mpasa Mocl'Y

Hacrosmas crates Hy6n1zn<ye’rca B COOTBETCTBUHU
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OOJIBIIMX rOpoAaX MPUMEHSAETCS IETCKUI TPy, UMEET MECTO MOMPOIIAHUYECTBO,
IPOCTUTYIMS, BEIUKA JeTCKasg 0€CIPU30PHOCTD U T.1I.

B urone 2005r. B JKeneBe na Mexaynapoanoit kondepenuuu tpyaa (MKT)
O0TMEUaJIOCh, YTO TOJIBKO Ha OMACHBIX paboTax B MUPE 3aHATO 59 MITH. TOJAPOCTKOB
B Bo3pacte oT 15 mo 18 ner. Ha koH(epeHIn cocTOsINCh aKTUBHBIEC TUCKYCCUU O
HEOOXOXMMOCTH HCKOPEHEHHS HAUXY/IIIEX (pOPM AETCKOro Tpyza.’

A BmepBBIe TIpoOeMa ETCKOr0 HAaeMHOTO Tpyaa OblIa MOJHSATA B AHIJIHH
eme B XVIII Beke. B 1775 roay cap Percivall Pott omyOnmkoBan kinaccu4eckyro
paboTy, B KOTOpOW HAIJISIAHO OMHUCAl Yy KacHble YCJIOBUS TpyJa JAeTel-
TpyOOUHCTOB, KapaOKaIOIIMXCS BBEPX IO Y3KWM, €Ill€ HE OCTBIBIIMM TpyOam, U
CBsI3aJl BO3JICMCTBUE CaKM C BO3HUKHOBEHHEM Y HMX PAaKOBOrO 3a00jeBaHMs. JTa
paboTa BbI3Baja pE30HAHC B  OOIIECTBE, OJHAKO TIEPBBIE  3aKOHHBI,
OTpaHUYMBAIOLIME JETCKUN HAEMHBIA TPY, MOSBUIKNCH TOPA3/0 M03Ke — TOJIBKO
B 1840 rony?2.

OcHoBoIONaratoMMA MEKIYHAPOJAHBIMU aKTaMU, OINPEICSIONINMU MpaBa
pebenka, sBisroTcs Jexnapamus npas pedenka 1959 r., Konsennus MOT N 138 o
MUHUMAJILHOM BO3pacTe Jyis nmpueMa Ha padoty 1973 rona, KonBeHuus o mpaBax
pebenka 1989 r., a taxke Konpenius ot 17 urons 1999 r. N 182 MexayHapoaHoi
opranuszauuu Tpyaa "O 3amnpelieHud U HEMEJIEHHBIX MEpax MO HCKOPEHECHUIO
HAMXyAUIHX (pOpPM JeTcKoro Tpyaa"’

Tak, Jexnapauus npas pebeaka OOH 1959 r. rmacuTt, uto peGEHOK TOMKEH
ObITh 3amuiieH OT Bcex (OpM HEOPEKHOTrO OTHOIICHHS, >XECTOKOCTH U
skcruryataiuu. OH He JOJDKEH OBITh 00BEKTOM TOPTOBIH B Kakoil Obl TO HU ObLIO
dbopwme.

PeGenok He AOMKEeH MPUHUMATHCS Ha padOTy A0 JOCTHXKEHHUS HAJIeKAIEro
BO3PAaCTHOTO MHMHMMYMa; €My HHM B KOEM cCllydyae HE JOJDKHBI MOpy4yaThCs WIIU
paspemiaThcsi paboTa WM 3aHATHE, KOTOPbIe ObUIM Obl BPEIHBI IJI €r0 30POBbS
Wi o0pa3oBaHUs WIM TPEMSITCTBOBAIM €ro (PU3NYECKOMY, YMCTBEHHOMY WITH
HPABCTBEHHOMY Pa3BHTHIO."

OCHOBHBIE MOJIOKEHUSI HA3BAHHBIX MEKIYHAPOJHBIX JOKYMEHTOB OTPAXEHBI
B Koncrurynuu PO, a Taxxke B denepanbubix 3akoHax Poccuiickoit deneparum,
YCTaHABJIMBAIOIINX OCHOBHBIC TAPAHTUU MPAB U 3aKOHHBIX MHTEPECOB PeOCHKA, a
MMEHHO:

-B ®enepanbaoM 3akoHe oT 24.07.1998 N 124-D3 "OO6 0CHOBHBIX TapaHTHUIX

npaB pebenka B Poccuiickoit @enepanuu” (pen. ot 02.12.2013);

- B @enepanbHom 3akoHe oT 21.12.1996 N 159-®3 "O nonogHUTENBHBIX

1Cwm.: TTono A K., CoboneBckas A.A. Bopsba ¢ akcmuTyarauueii ferckoro tpyaa B mupe. //Tpyn 3a pyoexom. 2006. Ne2.
2CwMm.: Daumkionequs MOT. C. 4.

3MexayHapoHas 3aIIuTa IpaB u cBOOOA yeroBeka. COOpHUK T0KyMeHTOB.- M.: IOpunmueckas muteparypa, 1990; Koneenmn

W peKOMEHIaINH, IPHHATHIE MexxayHapoaHoit kondepenuei tpyaa. 1957 — 1990. T. 11.- XKenesa: MexmyHapoaHoe 010po
Tpyaa, 1991.
4Cwm.: "[lexnapanus npas pedenka” (IIpunsra 20.11.1959 Pezomonueit 1386 (XIV) Ha 841-oM nmeHapHOM 3aceaHUU

T'enepanshoit Accambien OOH) {KoncynsrantIlmroc}
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rapaHTUsX MO COLUAIBHON MOANEPKKE NETeU-CUPOT U JeTeH, OCTaBIIMXCS

0e3 moneuenus poauteneir” (pexa. ot 31.12.2014) u ap.

B cootBerctBuu ¢ m. 1 cr. 32 KonBenmuu o mpaBax pebenka 1989 roma
rocyapCcTBa-y4aCTHUKY MPU3HAIOT MPaBO peOeHKa Ha 3aIUTy OT SKOHOMUYECKOU
OKCILTyaTalli U OT BBIMOJHEHUS JII0O0H paboThl, KOTOpask MOXKET MPEJCTaBIATh
OMAacCHOCTh JUIsl €r0 3/I0POBbSl WJIM CIYXKUTh MPENSITCTBUEM B MOJYYCHUU UM
oOpa3zoBaHus, JMOO HAHOCUTH YyIIEpO €ro 3J0pOBbI0 U  (PU3HUYECKOMY,
YMCTBEHHOMY, AYyXOBHOMY, MOpPaJbHOMY M COIlMaIbHOMY pa3Butuio. [lpu s3tom
st uenedt KonBeHUunn peOEHKOM SIBJIETCS KaXKJ10€ YEJIOBEYECKOE CYIIECTBO 0
JOCTUKEHUS UM 18-JIeTHEero Bo3pacTa, €CJH M0 3aKOHY, TPUMEHUMOMY K TAHHOMY
peOeHKy, OH HE JOCTUIaeT COBEPILIECHHOJIETHS paHee. AHAJOTUYHOE OIpEAesICHUE
pebenka coaepkutrcsi U B cratbe | DeaepanpHOoro 3akoHa "OO OCHOBHBIX
rapaHTusx mnpap pebeHka B Poccuiickoit depeparnuu’: "peOeHOK — JHIO A0
JTOCTHXKEHUS UM Bo3pacTa 18 net (coBepiienHoneTus)". 1

B cooTBeTrcTBMU ¢ HOpMaMU POCCHICKOrO I'PakKIaHCKOI'O 3aKOHOAATENbCTBA
HECOBEPIIICHHOJICTHUIT  peOCHOK  MOXET ObITh  OOBSBICH  MOJHOCTHIO
JeecnocoOHpIM ¢ 16 7er, eciu OH paboTaer MO TPYAOBOMY JIOTOBOPY WIIU
3aHUMAETCSl MPEANPUHUMATENIbCKON JEATEIbHOCTBIO C COIVIACUSl POJAMTEIIEH,
YCHIHOBUTENEH WM TMOIMEUYUTENeld, a TakKe B Clydyae BCTYIUIEHHS B Opak 10
JOCTHKECHHSI BOCEMHAIATUIIETHETO BO3PacTa. 2

B cratee 11 ykaszanHoro ®enepasbHOrO 3aKOHAa MEPHI 3aIIMTBHI NPAB U
3aKOHHBIX MHTEPECOB JeTell B cdepe 3aHIATOCTU ONpEeeieHbl CIEeIYIOIUM
oOpa3oMm: B ciiydae mpuema Ha paboTy JeTel, JOCTUTIIMX Bo3pacTta 15 jer, um
rapaHTUPYETCs] BO3HAIPAXKIEHUE 3a TPy, OXpaHa TPYJa, COKpalEHHOE pabouee
BpeMsi, OTMYCK; paOOTHUKAM MOJIOKe 18 JeT mpesocTaBiSIOTCS JBIOTHI MpU
COBMENIEHUU PA0OThl ¢ O0ydYeHUEM, MPOBEACHHUH €XKETOJAHOr0 005S3aTeIbHOTO
MEIUIMHCKOTO OCMOTpa, KBOTUPOBAaHUU pa0OUYMX MECT ISl TPYAOyCTPOMCTBA,
pacToOp>KeHUM TPYJOBOrO JOTrOBOpa M JPYrue€ JbIOTHl, YCTAaHOBJICHHBIE
3akoHomarenbcTBoM Pocculickon @enepanun.

BonBIIMHCTBO JIBIOT M TapaHTU N7 HECOBEPIICHHOJETHUX B cepe Tpyna
cocpegotoueHo B TpynoBom kojaekce P®. B uactHoctn, rnaBa 42 TK P®
«OCOOEHHOCTH PEryMpoBaHus TpyAa pa0OTHUKOB B BO3pacTe 10 BOCEMHAILATH
JeT» COAEPXKHUT BoceMb crarel (cT.265 — 272 TK P®), packpsiBaromumx
OCOOCHHOCTH mpueMa Ha pabOTy HECOBEPIICHHOJETHUX, TapaHTUU IMpHU
YCTAHOBJICHUH UM HOPM BBIPAOOTKH, TOTIOJHUTEIbHBIC TAPAHTUH TTPU YBOJILHEHUU
u Jp. B "acTHOCTH, yCTaHOBJEH 3ampeT UX MpueMa Ha paboThl ¢ BPEAHBIMHU U
(W1M) OmacHbBIMU YCJIOBUSIMU TPYyJa, a TAaKKe Ha paOdOThI, BHIMIOJHEHUE KOTOPHIX
MOXXET TPUYMHUTH BpEJ UX 3J0POBbI0 W HPABCTBEHHOMY Pa3BUTHIO;
o0s13aTeNIbHbIE MEIOCMOTPHI TIPH TIpremMe Ha padoTy. s MOJI0IbIX paOOTHHUKOB,
HE JocTUrmmx 18 JeT, 3aKOHOAATENbHO YCTAHOBJIEH YIJIMHEHHBIN €XEeroAHbIN
OTIYCK MPOJOKUTEIBHOCTIO 31 KaJleHAapHbId JI€Hb, KOTOPBIA JOJIKEH

1Cum. @enepanbHbiii 3akoH 0T 24.07.1998. Ne124-®3 // C3 PO. 1998. Ne31. Cr.3802.
2Cwm.: c1.21,27 TK P® // C3 PO. 1994. Ne32. Ct1.3301.
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PEeIOCTaBIAThLCA B yA0OHOe 11l HuX Bpems. [lompocTtka B Bo3pacte no 18 ner
3anpenieHo MpUBJIEKaTh K CBEPXYpPOUHBIM paboTaM, K padoTamM B BBIXOJIHBIE U
pa3HUYHbIC JTHH, K pa00TE BaXTOBBIM METOJIOM, K paboTe B HOUHOE BpeMms. s
HUX YCTAHOBJICHBI HOPMBI BBIPAOOTKA MPOIMOPIMOHATIBLHO COKPAIICHHOMY
paboueMy BpemeHH, koTopoe rapantupyer um ct. 92 TK P®. Bmecre ¢ Tewm,
clenyeT 3aMETUThb, YTO OTAEJbHbIE TapAaHTUU, KOTOpbHIE OBUIM YCTAaHOBJIECHBI
IIPEKHUM TPYAOBBIM 3aKOHOJATEIBCTBOM, IEHUCTBYIOIMMK TpymOBOM KOIEKC HE
npenycMarpuBaer. Peub uaeT, mpexe BCero, 0 rapaHTUsX oIuiatel Tpyaa. Eciu
npexxuuit K30T P® B c¢T1.180 ycranaBiauBai, 4to 3apaboTHas miiata pabOTHUKAM
MoOJIO)ke 18 JeT mpu COKpaleHHOM MPOAOTKUTEILHOCTH €XKEIHEBHOU pPadOThI
BBIIUIAYMBAETCSI B TaKOM K€ pa3Mmepe, Kak pabdOTHHKaM COOTBETCTBYIOLIEH
KaTeropud TMpU TOJHOM MPOJOIDKUTEIBHOCTH  €XKEIHEBHOM paldOThl, TO
coBpemeHHbli TK P® B cT.271 ycraHaBiMBaeT MpaBuio, B COOTBETCTBUU C
KOTOpPBIM 3apa0oTHas IulaTa yKa3aHHbIM PAOOTHHKAM BBITIJIAYUBACTCS C YYETOM
COKpAIIEHHOW TMPOAOJKUTENBHOCTH padoTel. Ilpu 3TOM paboronmarento He
3ampeniaeTcss MPOU3BOIUTh JOIJIAThl TaKUM PabOTHUKAM 3a CYET COOCTBEHHBIX
CPEIICTB, HO IPAKTUKA CBUJIETEIBCTBYET O TOM, YTO 3TOI'0 HE IPOUCXOIMT.

OnpeneneHHbIM 00pa30M M3MEHWINCH TAPAHTUX MOJOJBIM paOOTHUKAM MpU
UX YBOJBHEHUU. YBOJBHEHHE IO JIFOOOMY OCHOBAHHUIO, €CIM HWHULUATOPOM
YBOJIBHEHHSI BBICTYNAJl pabdOTOAATeNb, OJDKHO OBUIO IPOU3BOAMTHCS, MOMHMO
coOJIIoficHUs OOIIEero MOpsiKa YBOJIBHEHHUS, TOJBKO C COTJlacusi paillOHHOU
(ropoJCcKoi) KOMHUCCHM TO JeJlaM HECOBEpPUICHHOJIETHUX. A MpHU COKpaUICHUU
YUCJIIEHHOCTU WM IITaTa pabOTHUKOB, MPU OOHAPY>KMBILIEMCS HECOOTBETCTBUU
pabOTHHKA 3aHUMAEMOM JTOJKHOCTH MJIM BOCCTAHOBJIEHUWU Ha paboTe JIMLA, paHee
BBITIOJIHABIIIETO ATy pabOTy, MOJAPOCTOK B Bo3pacTe /10 18 jieT Mor ObITh yBOJIEH
TOJIBKO B MCKIIIOUUTENBHBIX CIy4asx U C 00s3aTeNIbHBIM €r0 TPYAOYCTPOHCTBOM
(ct.183 K30T P®). Temepp ke mpu pacTOpKEHUH TPYAOBOrO JOTOBOpa C
pabOTHUKOM, HE JOCTUTIIMM 18 JneT mo uWHUIMaTuBe paboTomarens, Kpome
coOroieHust 001Iero mopsiaKa, TpeOyeTcs corjlacue rocy1apCTBeHHON MHCIIEKIIUU
TpyZJa U KOMUCCHUU MO JIeJIaM HECOBEPIIEHHOJIETHUX. TaKoil MOpsIOK YCTaHOBIICH
Y TIpU YBOJILHEHUHU B CBSI3U C COKpAIICHUEM ITaTa paOOTHUKOB, HECOOTBETCTBUEM
3aHMMAaEeMOW JOJHKHOCTH, U IPH BOCCTAHOBJIEHUH Ha MpEeXHEN padoTe pabOTHHKA,
paHee 3aHUMaBIIEro 3Ty AOMKHOCTh (cT.289 TK P®). Hukakoro o0s3aTenbHOro
TPYJI0YCTPOICTBA MOJIOAOr0 paOOTHHUKA 3aKOH HE IIPELyCMaTPUBAET.

K coxanenuio, MHOTME TapaHTUH, YCTAaHOBJIEHHBIE 3aKOHOJATEIBLCTBOM JIS
MoJiozie)ku B chepe Tpyna, padoroaaTessiMu He coOmonaroTces. Tak, Mo JaHHBIM
["ocynapcTBEHHOM MHCHEKIMU TpyJa HapyLIEHUs! TPYJOBOTO 3aKOHOJATENIbCTBA B
OTHOUIIEHUM HECOBEPIICHHOJETHUX pPAOOTHUKOB HOCST pacCHpOCTpaHEHHBIM U
MOCTOSIHHBIN XapaKTep.

N3 obmero konudecTBa HapymieHuwi, Hampumep B 2013 romy, ObLIO
BBISIBJICHO T10 BOIIPOCAM:
pabouero BpeMeHu U BpeMeHu oTnabixa — 126 napymenuit (B 2012 romy —
156 napymenuit);
omnatel U HOpMmHpoBaHus Tpyna — 307 mapymenuit (B 2012 rogy —
452 HapyiieHus),
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TpyaoBoro goropopa — 640 wHapymenuir (B 2012romy —
1 007 napymenuii);

TUCIUIUIMHBL  TpyJAa ¥ TPYIAOBOTO pachopsaka — 82 HapylieHus
(8 2012 romy — 85 napymieHuii);

oOy4eHHs] W HWHCTPYKTUPOBAaHHS pPAOOTHUKOB 10 OXpaHe Tpyna —
315 napymennii (B 2012 rogy — 588 Hapymienmii);

OpUMEHEHUsI TpyJa pabOOTHHUKOB B Bo3pacte 10 18 jer Ha paboTax, Ha
KOTOPBIX 3alpeliaeTcss MpUMEHEHUE Tpyda JaHHOW KaTeropuu pabOTHUKOB —
34 napymenus (B 2012 rony — 11 Hapyuienuii);

MPOBEJICHNE MEAUIMHCKUX OCMOTpoB — 158 Hapymenuit (B 2012 rogy —
180 napyuieHuit).

Kpome Toro, B OTYETHOM MEPUOAE AOKHOCTHBIMU JTULAMH FOCYAApPCTBEHHBIX
MHCIIEKIHiT Tpy/a GbLIO PacCMOTPEHO 47 xano6’

B cootBerctBuM ¢ m. 2 cT. 32 KoHBeHIIMU O MpaBax peOeHKa, TocyaapcTBa-
YYaCTHUKH « MPEIyCMATPUBAIOT COOTBETCTBYIOIIME BUAbl HAKA3aHUS WU JIPyTHE
CaHKIMH 7151 o0ecrieueHus 3 (PEKTUBHOTO OCYIIECTBICHUS HACTOSIICH CTaThI.

Pocculickoe 3ak0HOIaTeNbCTBO TAKKE MPEAYCMATPUBAET MEPHI
OTBETCTBEHHOCTH JIJIsi paboTomareneii U uxX MpeAcTaBUTeNeH 3a HapyllIeHue HOpM
TPYJIOBOT'O 3aKOHOJATENIbCTBA, B TOM YHUCIIE, U 32 HAPYIICHHUE 3aKOHOIaTEIbCTBA O
TPyA€ HECOBEPUIEHHOJETHUX. B ExXeroqHoM noknaze o mojoKeHUU JIETEN B
Poccun, noaroroBneHHOM MUHHCTEPCTBOM TPy/la M COLMAIIBHON 3amuThl B 2014
rojly 0TMEYanoch, UTO B LIEJAX YCTPAHEHHUS BBISIBJICHHBIX HAPYIIEHUH TPYIOBOTO
3aKOHOJATENbCTBA B OTHOLIEHUU Pa0OTHUKOB B Bo3pacte 10 18 ner
JOJKHOCTHBIMH JIMIIAMU TOCYJAPCTBEHHBIX MHCIICKIIUM Tpyaa ObLI0 BeIAaHO 478
npeanucanuii (3a 2012 roq — 1101 npeanucanue), 00s3aTeNbHBIX IS
ucrnonHeHusd. [IpuBiedeHo K aAIMUHUCTPATUBHON OTBETCTBEHHOCTH B BUJIE
mtpada 468 BuHOBHBIX (32 2012 rogq — 553 BUHOBHBIX) B HAPYIIEHUSIX TPYAOBOTO
3aKOHOJATENbCTBA JIOJPKHOCTHBIX U FOPUANYECKUX JIUL, U JIUL, OCYIIECTBIISIOIIUX
PEeANPUHUMATEIBCKYIO JIEATETLHOCTh 0€3 00pa30BaHus IOPUIAYECKOTO JIUIa Ha
obmryto cymmy 11246 toic. pyonet (3a 2012 rog — 1247 Teic. pyOmeit).
HamnpaneHo no pe3yapTaraMm NpoOBEPOK B OpraHbl MPOKypaTypel — 24 maTtepuana
(32 2012 ron — 9 marepuasnos).

Bwmecrte ¢ TeM, TpyZJHO HE COTIAaCUTBCS C TOYKOM 3peHUs, BbICKazaHHOU JI.B.
[llyp — TpyxaHoBuyeM O TOM, YTO TOCYJAapCTBO YAEISET HEIOCTATOYHO
BHMMAaHUs OTBETCTBEHHOCTH 3a HapylleHue mnpaB jaereil. OTBETCTBEHHOCTh 3a
HapylIeHUEe TPYIOBBIX IMpaB JEeTell periameHTupyercs ooOmei cratbeir 5.27
Koznekca P® 06 amMUHUCTPATUBHBIX PABOHAPYILIEHUSAX, COTIACHO KOTOPOM:

|.Hapymienne TpyAOBOrO 3aKOHOJATEIbCTBA M HMHBIX HOPMATHMBHBIX
IIPaBOBBIX aKTOB, COJAEPKAIINX HOPMBI TPYIOBOIO MpaBa:

BJICYET MPEIYyNpPEKICHUE WU HAJOKEHHUE aJIMUHHCTPATUBHOrO mTpada Ha
JOJDKHOCTHBIX JIUIT B pa3Mepe OT OJHOM THICSYH O MATH ThICSY pyOJel; Ha Juil,

1Cwm.: Joknan MunHCcTEpCTBa TpYJa U cOlMANBbHON 3amuThl «Ilomoxenue nereit B Poccuiickoit @enepanuu B 2013 roay /
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OCYIIECTBIISIIOIIMX IPEANPUHUMATENBCKYIO JESATEIbHOCTh 0e3 00pa3oBaHus
IOPUIUYECKOTO JIMI[a, — OT OJHOM ThICAYM N0 MATH ThicAd pyOsei; Ha
IOPUIMYECKUX JIUI — OT TPUILATH THICSY J0 NATUAECITU ThICSY pyOIIeH.

2. ®akTuyeckoe JIOMyUIeHHe K padoTe JIMLOM, HE YIOJIHOMOYEHHBIM Ha 3TO
paboTonaTteneM, B cilydae, €clid paboToAaTe b UM €ro YIOJHOMOYEHHBIH Ha 3TO
IPEICTaBUTENIb OTKA3bIBAETCS MPU3HATH OTHOLIEHUS, BOZHUKILINE MEXIY JIULIOM,
(akTHUECKH JOMYILIEHHbIM K paboTe, W JaHHBIM pabOTOJATENEM, TPYIOBBIMU
OTHOILICHUSAMHU (HE 3aKII0YaeT ¢ JHUIOM, (aKTUYECKH JOMYIIEHHBIM K padore,
TPYJI0BOI1 10TOBOP), -

BJIEYET HAJOKEHHE aJIMUHUCTPATUBHOrO MTpada Ha rpaxkiaH B pa3Mepe OT
TpeX THICAY J0 MATH ThICSY pyOJIei; Ha TOKHOCTHBIX JIML — OT JI€CATH ThICAY 10
JBAJALATH ThICAY pyOJIeH.

3. YknoHneHue ot oopMIIEHUS WIM HEHaJuiexallee opopMIEHUE TPYIOBOTO
JoroBopa MO0 3aKIYEHHE TIPakJaHCKO-IPABOBOTO J0roBopa, (HaKTHUUECKU
PEryJIMPYIONIEro TPYAOBbIE OTHOILIEHUS MEXy paOOTHUKOM M paboToaTeseM, -

BJICUET HAJIO)KEHUE aJMUHUCTPATUBHOTO IITpada Ha JODKHOCTHBIX JIMII B
pas3Mepe OT JECSATH ThICAY 0 ABAALATU ThICSY pyOJieil; Ha JIML, OCYIIECTBIISIOMINX
IpeIIPUHUMATEIbCKYIO I€ATEIBHOCTh 03 00pa30oBaHUs IOPUINUECKOrO JIMLA, —
OT MSTH ThICSY JI0 AECSATH ThICSY pyOJield; Ha IOPUANUYECKUX JIUL — OT INATUIECATH
TBICSIY JI0 CTa ThICAY PYyOJIeH.

4. CoBepleHrue aAMUHUCTPATUBHOIO MPaBOHAPYLIECHHUS, MIPEAYCMOTPEHHOTO
4acThlo | HACTOSIIEH CTaThH, JIMLIOM, paHee MOJBEPrHYTHIM aJIMUHUCTPATUBHOMY
HAKa3aHUIO 32 AHAJIOTMYHOE aIMUHUCTPATUBHOE MIPAaBOHAPYILIEHUE, -

BJICYET HAJIOKEHHE aJMUHUCTPATUBHOTO IuTpad)a Ha AOHKHOCTHBIX JIUI[ B
pa3Mmepe OT JIEeCATH ThICSY 10 ABAALIATU ThICSIY pyOJel Wiu AUCKBATU(PUKALUIO HA
CPOK OT OJHOIO ToAa JAO0 Tpex JIeT; Ha JHIL, OCYIIECTBISIOIIMNX
IpeIPUHUMATEIBCKYIO IEATEIBHOCTh 0€3 00pa30oBaHMsl IOPUIUUECKOTO JIMLA, —
OT JIeCATH ThICSY N0 ABAALATH ThICSY pyOJied; Ha IOPUAUYECKHX JUI — OT
HATUAECATU THICAY 10 CEMHIECATH ThICAY pyOeil.

5. CogepiueHue aJIMUHUCTPATUBHBIX MPABOHAPYLICHUM, MPEIyCMOTPEHHbIX
yacTpl0 2 WiIM 3 HACTOALUEH CTaTbM, JIMLIOM, paHee MOJBEPIHYTHIM
aAMUHUCTPATUBHOMY  HAKa3aHUIO 32  QHAJIOTMYHOE  aJIMUHUCTPATUBHOE
IIpaBOHApyUIECHUE, -

BJICUET HAJIIOKEHHE aJMUHUCTPATUBHOTO IITpada HAa TPaKIaH B pa3Mepe MsATH
ThICSY pyOJiel; Ha TODKHOCTHBIX JIML — JMCKBaIU(UKAIIMIO HA CPOK OT OJHOIO
roga g0 Tpex JeT; Ha JIML, OCYIIECTBIAIONIMX MPEeIIPUHUMATEIbCKYIO
JeATeNIbHOCTh 0€3 00pa3oBaHusl IOPUIUYECKOr0 JUIA, — OT TPUIAUATU THICSY 0
COpOKa ThICSIU pyOJieH; Ha IOPUANYECKUX JIUI — OT CTa ThICAY JI0 JBYXCOT ThICAY
py6ueit.t

Hecmotpss Ha TO, uTO pasmep MWTpadHBIX CAHKUUN HECKOJIBKO IOBBIILIEH,
HEJIb3sl CKa3aTh, YTO OH TMPEACTaBIseT OOJbIIYI0 Yrpo3y i paboTojaTels.

lct. 5.27, "Konexc Poccniickoit denepanun 06 aAMHHICTPAaTUBHEIX MpaBoHapymeHusax" ot 30.12.2001 N 195-@3 (pen. ot

02.05.2015) {Koncynprantllmoc}
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[IpencraBisgercss BEPHOW TOYKa 3pEHUST HA3BaHHOTO aBTOpa O TOM, YTO
OTBETCTBEHHOCTh 3a HapyIlIeHHWE TPYAOBBIX MpaB JAETEeH AOKHA ObITH BHIJCICHA B
oco0m1it coctaB 1160 B Komekce PO 00 agMUHUCTpATHUBHBIX MPaBOHAPYIIICHUSX,
1160 B MHBIX akTax.l HekoTopele maru B 5TOM HampaBJICHUH MPEATPUHIUMAIOTCS
opraHaMu TroCyJapCTBEHHON BiacTu cyobekToB Poccuiickoii ®denepanuu. Onu
BKJIIOYAIOT B CBOW 3aKOHBI M KOJEKChl 00 aMUHUCTPATUBHBIX MPABOHAPYILICHUSIX
MOJIOKEHUSI, MPEeNyCMATPUBAIOIINE MEPbl OTBETCTBEHHOCTHU 3a HEHUCIIOIHEHUE
MPEANUCAHUN U TPEACTABICHUN KOMHCCUW IO JI€JIaM HECOBEPIIECHHOJETHHUX, a
TaKXe TPSIMO HAJENSIOT COOTBETCTBYIOIIME OpraHbl MpaBaMU IO OpPraHU3alUU
KOHTpOJIs, OOCJeNOBaHUST M TMPOBEPKU YCIOBUU COJAEp)KaHMS, BOCIHUTAHUSA,
oOyueHusT W TPUMEHEHUs TpyAa JEeTe B OpraHU3alUsiX HE3aBUCHUMO OT
OpraHU3alMOHHO-TIPABOBBIX (HOpM U PopM COOCTBEHHOCTH (CM., HApUMeEp, 3aKOH
ropoaa Mocksbel oT 13.04.2005 N 12 ( pea. or 07.05.2014) "O6 opranuzanuu
JIeSITETBHOCTH KOMUCCHIA I10 1e/IaM HECOBEPILICHHONCTHHX H 3aIUTe HX 1paB")>.

MexnaynaponusiMu HopMamu (KouBenuusamu Nel38, Nel82) ycraHoBieH
MUHUMAJIBLHBIN BO3pACT MpreMa JeTeil Ha padoTy.

CornacHo ct. 1 KonBenmuu N 138 kaxnaplii wieH OpraHuzanuu, s
KOTOpOro Hactosmas KOHBEHIMS HaxOAUTCS B CHJIE, O0SA3YeTCS OCYIIECTBISATH
HAallMOHAJIbHYIO  MOJUTUKY, MMEIOLyl0 Ueiab olecrneuuTbh 3(p(pexkTuBHOE
yIOpa3HEeHUE JETCKOro TpyJa W TMOCTENEHHOE TMOBBIIIEHHE MUHUMAIbLHOTO
BO3pacTta nans mpuemMa Ha paboTy [0 YypOBHS, COOTBETCTBYIOIIETO0 Haubosee
MOJTHOMY (PU3MUECKOMY M YMCTBEHHOMY Pa3BUTHIO MOJIPOCTKOB.

B cr. 3 (n.1) KoHBeHIIMM yCTaHOBJIEHO, YTO MHUHUMAJIbHBIA BO3pacT st
npueMa Ha Jiro0oi BuJ paboThI 110 HAWMY WK JPYrod paboThl, KOTOPAas O CBOEMY
XapaKkTepy WU B CHIy OOCTOSTENbCTB, B KOTOPHIX OHA OCYIIECTBIISETCS, MOMKET
HAHECTH yuiepO 370pOBbI0, OE30MaCHOCTH WM HPABCTBEHHOCTH MOJPOCTKA, HE
JoJKeH ObITh HIbKe 18 jeT. BMecte ¢ TeM, HallMOHaIbHOE 3aKOHOJATENbCTBO, HIIH
NpaBWia, WM KOMIETEHTHbIE OpraHbl BJIACTH MOTYT IOCIE KOHCYJIbTAllUU C
3aMHTEPECOBAHHBIMU OpPTraHU3ALUSIMHU MPEANPUHUMATENCH W TPYASIIUXCS, T
TaKOBBIE CYIIECTBYIOT, pa3pemniarh paboTy 1o HaiiMy WK APYTod BUA paOOTHI JIUIL
B BO3pacTe HE MOJIOXKE 16 JeT mpu ycClIOBUM, YTO 3J0POBBE, OE30MACHOCTh U
HPABCTBEHHOCTh 3TUX MOJIPOCTKOB MOJIHOCTHIO 3aIUIIEHBl U YTO ATU MOJIPOCTKHU
MNOJIYYUJIM  JIOCTATOYHOE CHELUUAIbHOE OOydYeHue Wid MOpodecCuoHaAIbHYIO
MOATOTOBKY IO COOTBETCTBYIOLIEH OTPACIH ESITEIHLHOCTH.

B Poccuiickoit denepanyn orpaHUue€HUs MO BO3PACTy YCTAHOBIIEHBI B CT. 63
TK P®, cornacHo yacTtu mepBOM KOTOPOW 3aKIFOUYEHHE TPYAOBOTO JOrOoBOpa IO
00111eMy MpaBUIy JIOMYCKAETCs ¢ JUIAMH, JOCTUrIIUMU 16 set. IMeHHO ¢ 3Toro
BO3pacTa TPyAOBasi JEATEIbHOCTh MPH COOTBETCTBYIOLIMX YCIOBHUSX CUHMTAETCS
0e30MacHOM, a C TOYKH 3peHUsl MPodheCcCUOHANTBHON aJanTalluy — JaXke MOJIE3HOM.

1Cwm.: lyp — Tpyxanosud JI.B. Opranusarms TpynoBoii aesitensHOoCcTH HecoBepienHoneTHUX. Pecype CIIC Koncynprant
ILIIOC.

2Cwm.: "Begomoct MockoBckoii ropoackoit Jymsr", 09.06.2005, N 5, cr. 67.
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OpnHako B OTAENBHBIX CIydasX MOTPEOHOCTh B OCYIIECTBIECHUU TPYIOBOM
NesTEeNbHOCTH BO3HUKAeT B Ooyiee paHHEM Bo3pacTe. Tak, B CEMbSX C HU3KUMU
JI0OXOJaMH POJIUTEIN HEPEAKO OTIPABISAIOT CBOMX JeTel Ha paboTy cpa3y mociie
MOJIYYCHHS] UMH 00sI13aTEILHOTO OCHOBHOTO 00IIeTr0 00pa3oBaHus, a MHOTAA U 0e3
MOJIy4yeHUsl TakoBOoro. K coxkaneHuro, YUCIEHHOCTb HACEJIEHUS C JACHEKHBIMU
JIOXOIaMU HWKE€ BEJIMYMHBI MPOXKUTOYHOIO MUHMMYyMa coctaBwia B 2013 rony
15,7 mun yenosek win 11,0% ot oOuieit uncnennoctu Hacenenus (B 2012 rogy —
15,4 M wenosek wiu 10,7%, B 2011 romy — 17,9 muia genoBek wim 12,7%).

[TosToMy HE yAUBHUTENIBHO, YTO MHOTHE MOJPOCTKH BBIHYXKJEHBI HCKATh
paboty 10O CamMOCTOATENbHO, JMOO IMyTeM oOpamlieHus B CIy>KOy 3aHSTOCTH,
KOTOpasi JaJeKO HE BCEr/la UMEET BO3MOXKHOCTh OKa3aTh UM PEAIbHYIO TOMOIIIb.

ITo cBenenusm denepanbHOro craructudeckoro Haomoaenus B 2013 rogy
OblT TpyaoycTpoeHbl 757 844 rpaxnanuHa B Bo3pacte oT 14 mo 18 mer. Ilpu
’TOM 3a BpPEMEHHBIM TPYJIOYCTPOMCTBOM B CBOOOAHOE OT Yy4eObl Bpems
obpatunuce 611 998 HecoBepiieHHONETHUX, W3 HUX TONbKO 156 400 yenoBex
TPYJIOYCTPOCHBI TO TPEIIOKEHUSIM OpPraHOB CIYXKOBbI 3aHATOCTH HAaCEIEHUs
cyobekToB Poccuiickoit ®epeparuu, dro cocraBiaser 20,6% oT o6miero
KOJIMYECTBA TPYAOyCTpOeHHBIX.. M 9TO, HEeCMOTpS Ha KBOTHI [l NPHEMa Ha
paboTy,  YCTaHOBJICHHBIE  3aKOHOAATEILCTBOM  CcyObekTOB  Poccuiickoii
<1>eﬂepam/n/1.2

Tpyi0BOM KOJIEKC JOMYCKAET B HEKOTOPBIX CIydasiX 3aKI0UYEHUE TPYIOBOTO
JIOroBOpa ¢ yyarmmmucs, gocturmumu 14 set (4.3 ¢1.63 TK P®), koTopbie MOryT
paboTaTh B cBOOOJHOE OT y4ueObl BpeMsi, HO 0053aTeIbHO C COrJacusi OJIHOTO W3
poauteneit  (momewyuTenas) M0 OpraHa  OMNEKM M TONEYUTENbCTBA.
[TpooKUTETLHOCT ~ pabouero  BPEMEHHM  ydalluxcsi — oOpa3oBaTeIbHBIX
opraHuzanuii B Bo3pacte 10 18 5ieT He MOXXET NPEBBIIATh MOJOBUHBI HOPMBI,
YCTaHOBJICHHOM 3aKOHOJATENIbCTBOM JUIsi PAOOTHHUKOB B 3aBUCUMOCTH OT HX
Bo3pacta. Tak, ecnu st paOoOTHMKa B Bo3pacTe 10 16 JeT ycTaHOBIEHa
IPOJIOJDKUTEIHLHOCTD paboueit Hemenu He Oosiee 24 4acoB, TO, CI€I0BATEILHO, IS
ydaiierocss B O9TOM BO3pacTe, Korja OH coderaeT pabory ¢ oOydeHuem,
POJIOJDKUTEIBHOCTh paboyell Helenu He MOXKET IMpeBbimarh 12 dYacoB, a
MPOJIOKUTEILHOCTh CMEHBI HE MOXKET ObITh OoJiee 2,5 yacoB (c192, c1.94 TK
P®).

BnepBbie 3a Bce BpeMs CYIIECTBOBAaHUS POCCHICKOTO  TPYJIOBOIO
3aKOHOJAaTeNbCTBA B TpPYyIOBOM KOJIEKCE TMOSIBUJIACh HOpPMA, IO3BOJISIONIAS
OpUHUMaTh Ha paboTy Aerell 0e3 orpaHMyeHuss MUHUMAJIbHOTO Bo3pacta. B
opraHm3anusx KhHemaTorpaduu, Tearpax, TeaTpajdbHbIX U  KOHIIEPTHBIX
OpraHu3alusX, [UPKaxX JOMYCKAaeTC 3aKII0YEHHE TPYIOBOrO JOTOBOpPA C JUIAMHU,
HE JOCTUTmuMMU 14 ner, s y4yacThsi B CO3JaHUM U (WJIM) MCIOJHEHUU
npousBefeHui 0e3 yuiepOa 370pOBbI0 U HpaBCTBEHHOMY pa3Buthio (4.4 cT.63 TK

1Cwm.: Moxian « Ionoxenue pereit B Poccuiickoit @enepauyu B 2013 roxy». // http://www.mhg.ru/files/2014/Deti-2013.pdf
2Cwm., Hanpumep: 3axoH . Mockss! o1 22.12.2004 N 90 (pexn. ot 30.04.2014) "O xBoTHpOBanuM pabounx mect" //
http://www.duma.mos.ru — 19.05.2014
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P®). IlpaBna cnegyer OTMETHTh, YTO MPHU ITOM TPeOyeTcs corjacue OJHOTO M3
poauTeNeil U pa3pelieHrue opraHa ONEKH U MOINEYUTENbCTBA. Tpya0BOM JOTOBOP B
TOM CJy4dae MOJIMNHUCHIBAETCA POAUTENEM JIUOO ONEKyHOM. A B pa3peuieHuu
OpraHa ONEKHM M T[IONEUYUTENbCTBA YKa3bIBAETCA MAKCUMAJIbHO JOMYyCTHUMAs
MPOJIOJDKUTEIHHOCTh €XKEITHEBHOW padOThl U JPYTUE YCIIOBUS, B KOTOPHIX MOXKET
BBITIOTHATHCS padoTa.

Ha Ham B3risig, ata HOpMa CO3/43a€T BO3MOYKHOCTH AJIA 3JI0YHOTPEOJICHHUS
IpPaBOM CO CTOPOHBI HEPAJAMBBIX POJUTENEH, KOTOpPhIE Ha BIIOJIHE 3aKOHHBIX
OCHOBAaHMSX HMMEIOT BO3MOXKHOCTh 3apalaTbiBaTh HAa CBOMX JeTsX. B pokmane
®onna «HoBble nepcrieKTUBBY Ha TeMy «MeXayHapOAHBIN ONBIT AEATEIbHOCTH
['mobanbHoro J[BM>KeHHs MPOTUB JIETCKOrO  TPyJa», NPO3BY4YaBIIEM Ha
napJaMeHTCKuX ciymanusx B [ocymapctBenHou Jlyme 8 oxtsa6ps 2007r.
OTMEYaJoCh, YTO OJHOM M3 OOOCTPUBIIUXCS TpoOsieM B coBpeMeHHOW Poccum
cTana mpoliemMa CeKCyaJbHOM OSKCIUTyaTallid HECOBEPIICHHOJETHUX, 000poTa
neTckon mopHorpaduu. MockBa nuaupyer B cdepe HW3TOTOBJICHHUS U
pactpocTpaHeHusi MOpPHOTpaduu: B CPEIHEM IMPABOOXPAHUTEIHHBIMH OpPTaHAMHU
€KEHEJEIbHO pAaCKpbIBAa€TC OJHO — JBa mnpectymieHus. W TpynoBoe
3aKOHOJATENbCTBO, LIEJIbI0 KOTOPOrO SIBJISIETCS YCTAHOBJIIEHUE TOCYIAPCTBEHHBIX
rapaHTuil B cdepe TpyJa, CTaji0 HEBOJIbHBIM MOCOOHUKOM Pa3BUTHUS HAUXYIIINX
(opM IETCKOro Tpy/ia Ha JIErajJbHOM OCHOBE.

[IpencraBusiercs, yTo Takue GOPMYIUPOBKU 3aKOHA HE COOTBETCTBYIOT HJIEe
TPYAOBOI'O0 JOr0OBOpA, HApyLIAKOT NOJIOKEHUA [ 'paxxkmanckoro koxaexkca PD, ne B
nonHo Mepe coorBeTcTBYOT KouBeHunmu MOT Ne 138 «O MuHHManbHOM
BO3pacTe AJi [puemMa Ha padoTy».

[Ipexxne Bcero, O MNOHATUU TPYAOBOIO JOTOBOpPa M €ro HJEOJOTHH.
TpynoBoil 1OoroBop — 3TO corjiamieHue (opMaabHO PABHOMPABHBIX CTOPOH, M3
KOTOPOTO BBITEKAIOT MpaBa W OO0S3aHHOCTM HMMEHHO I JIMI, KOTOPBIE €ro
3aKJIFOYALOT.

B atoit cBsa3u, cr. 28 'K P® riacur, 4yTo 3a HECOBEPIICHHOJICTHUX, HE
JOCTUTIINX 14 JieT, CIeJKW MOTyT COBEpLIaTh OT UX HMEHH HUX POJUTEINH,
YCBIHOBUTENU U ONEKyHbl. OHU K€ HECYT U UMYIIECTBEHHYIO OTBETCTBEHHOCTH 110
CHEJIKaM MAJIOJIETHUX.

CrnenosarenbHo, auia (1€T), HE TOCTUTIIME 14 JIeT CTOPOHON TPYyI0BOTO
JIOrOBOPA CTaTh HE MOTYT.

[To TpyaoBoMy noroBopy pabOTHUK OO0si3aH JIMYHO BBINOJHATH TPYIOBYIO
(GyHKUHIO B COOTBETCTBMM €O INTaTHbIM pacnucanuem (4.2 cr.57 TK P®D),
coOI01aTh JIEUCTBYIOIIME B OpraHU3allMy IpaBUjia BHYTPEHHEIrO pacropsiaka.
ManoneTHuit peOEHOK HE MOXKET CaMOCTOSITEIbHO OCO3HABaTh U BBIMOJHATH
TPYJIOBbIE OOS3aHHOCTH, COOJIIOJATh PEXUM TpYJa, BBINOJIHATH JIpyrue
00513aHHOCTH, BBHITEKAIOIINE U3 TPYJOBBIX OTHOLICHUH.

TpynoBol J0roBop BeCerga HMMEET UIAIIMNCA BO BPEMEHH XapaAKTEDP.
PebeHok He MokeT paboTaTh B TEUEHHE JJIMTEIBLHOTO BpeMeHH Oe3 yiiepOa
CBOEMY 3JI0pOBBI0O M 00pa3oBaHMIO. M3 WHTEpBBIO JI€TEH, ydYacTBOBABIIMX B
cbeMKax cepuana «llamuHbl [OYKKW», KOTOpPOE NPO3BYdYaIo Ha IEHTPAIBLHOM
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TEJIEBUJICHUU OUYEBUIHO, UTO JIETU 3aHATHI B ChEMKAX KaXKIbli JI€Hb, 10 HECKOJIBKO
4acoB, UM IIPOCTO HEKOT' /1A YYUTHCS.

VYnomsanyrtas KonBenuuss MOT Ne 138 pomyckaeT BO3MOXKHOCTh y4acTHs
JeTel, He MOJoXke 13 neT Ui TakuxX Lelield, KaK ydacTue B XYJI0XKECTBEHHBIX
BbicTyIuieHUAX (cT. 8, KonBeHuust N 138). Onnako Takoid Tpya J€Ted MOMKET
pEeryiaupoBaThCs HallMOHAIbHBIM 3aKOHOAATENBCTBOM IIOCPEACTBOM
VUHIUBUIYAbHBIX Ppa3pelIEHUH W TOJ CTPOTMM KOHTPOJEM TIOCYAapCTBEHHBIX
opranos (ct.4, 7, 9 KonBeniun).

Kak npencrasnsieTcsd, npuBiedeHUe neTeil Monoxe 14 ner mans ydactus B
BBICTYIUICHUSAX U ChEMKax JOJDKHO MPOU3BOAUTHCS HE HA OCHOBAaHUMU TPYJIOBOTO
JOTOBOpa, a B paMKax TIPaXKIAHCKO-NIPABOBBIX CHEJIOK, 3aKIIOYaEMBIX C
POIUTENSAIMU, OINMEKYHAaMM, IOMEUYUTEISIMU, C O0S3aTeNbHBIM YYacTHEM U IO
KOHTPOJIEM OpraHOB ONEKH M IIONEYUTENbCTBA. B 3TON CBS3M, MO HalleMy
MHEHUI0, Ha ypoBHe [IpaButenbcTBa PO HeoOxoauMo npuHATh noctaHoiieHue "O
NOpSAJIKE TPUBJICYEHUS JeTed Mosoke 14 Jjer K ydacThro B TeaTpabHO-
3pETUIIHBIX MEpPONPUSITHIX, KHHeMaTtorpaduu, Tene- U BuaeocheMkax". B Hem
1eJecoo0pa3sHo  yKa3aTh, YTO K  BBIIICNEPEUUCICHHBIM paboTaM  MOTyT
IPUBJIEKATHCS JIETH B BO3pAcTe HE MOJIOXKE 6 JIeT, B CBOOOJHOE OT yueObl Bpems,
He OoJiee yeM Ha 2 yaca B pa0ouunii IeHb; UX Y4aCTHE B MEPONPHUATHUSAX HE JOJHKHO
3aKaHYMBAThCA MO3/HEee 21 Yaca Mo MECTHOMY BpEMEHHU; padOoToaTeNn O0s3aHbI
BECTH CTPOTUHN yUET JeTeH U KOJUYECTBA OTPAOOTAHHOTO UMHU BPEMEHH; KOHTPOIIb
33 UCIOJB30BAaHUMEM JETCKOrO TpyJa BO3JIOKUTH HA OpraHbl ONEKH U
NOMNEYUTENbCTBA, MUHUCTEPCTBO HAyKW UM O0pa3oBaHus, a TakxkKe Ha
MuHuCTEpCTBO 34paBOOXpPAaHEHUs M cOoLMaibHOU 3amuThl. B Tpynosou koxekc
P® uenecoobpa3Ho BHECTHM U3MEHEHHS, UCKIIOYUB U3 CTaTbU 63 ee 4eTBEpTYIO
YacTb.

[TogBoass WTOr HCCIENOBaHUS MEXKIYHAPOJHBIX M POCCUICKHX MPAaBOBBIX
aKTOB O TPYJ€ HECOBEPILEHHOJETHUX PAaOOTHUKOB MOYHO CIENaTh BBIBOJA O TOM,
yto opranuzauuu cucrembl OOH cucteMatnuecku NpeAnpUHUMAIOT YCUIUS JIS
oOecrieueHusl 3alUThl OCHOBOIMOJAraloluX IpaB JAeTeld Ha >KHU3Hb, 3/I0POBBE,
o0pa30BaHME U BBICTYNAIOT MPOTHB 3KOHOMHYECKON IKCIUTyaTallMH MpaB AeTed U
noApocTtkoB. g MexXayHapogHOM — OpraHM3auvyd  TpyAa  JEUCTBEHHOE
3alpenieHue JETCKOro TpyJAa sBJISETCs OAHUM U3 3ieMeHToB KoHuenuuu
JIOCTOMHOrO Tpynaa. Poccuiickoe 3aKOHOIATENbCTBO B ILEJIOM COOTBETCTBYET
HOpMaM MEKIYHAPOIAHBIX CTAaHAAPTOB O 3aNPELICHUH JETCKOrO TPY/1a, OJHAKO, IO
MHEHMIO aBTOpa, OTAeNIbHbIE HOpMBI TK P® HyX/1at0TCs B COBEPILIEHCTBOBAHUH.
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Kearos O.B.}
Camo3amura paGOTHHKOM NMPAaBa HA OXPaHy TPYAAa: POCCHCKHIE U
MEKIYHAPOAHO-TIPABOBbIEC ACNEKThI

AHHOTANMSI: B HACTOALLEH CTAaTh€ PACCMATPUBAIOTCS MPOOJIEMbl MOHUMAHUSA H
IPUMEHEHUSI TaKOM BHECYAeOHOW (POpMBI 3alIUTHI ITpaBa pabOTHHKA HA OXpPaHY
TpyJla KaK caMO3alluTa.
KiaroueBbie ciaoBa: Koncrutymus PO, TK P®, oxpana Tpyna, paboronarensb,
pabOTHUK, camMO3alluTa.

B 4.3 c1.37 Koncrutynuu P® rapantupyercsi KaxJa0oMy MpaBo Ha TPy B
YCIIOBUSIX, OTBEYAIOIIUX TpeOOBaHUAM 0OE€30MacHOCTH M TMTHEHBI, a B 4. 2 CT. 45
Konctutynuu P® npoBo3riamaercs, 4To Kax bl BIIpaBe 3alllUIIaTh CBOU IIpaBa
U cBOOOJIBI BCEMM CIIOCOOaMH, HE 3allpellleHHBIMM 3aKkoHOM. Peamusys 3To
KOHCTUTYLIMOHHOE TOJIOKEHUE B TPYJOBOM 3aKOHOAATENbCTBE, B 4. 1 cT. 352 TK
P® ycranaBnuBaeTCsi MPUHIMIT 3alIUTHI TPYJIOBBIX MpaB PaOOTHUKA: KaXKIbIH
UMEET TPABO 3alIMINATh CBOM TPYJOBBIE MPaBa U CBOOOMBI BCEMHU CITOCOOaMHU, HE
3aNpEeIICeHHBIMU 3aKOHOM.

B u. 2 cr. 352 TK P® nepeudnciieHbl OCHOBHBIE CIOCOOBI 3alUThI
TPYAOBBIX MpaB U CBOOOJ paOOTHUKOB (BKJIIOYAs MPABO HA OXpaHy TPyaa), B TOM
yycie W camo3auura pabOTHUKAMHM TPYAOBBIX mpaB, W 4.3 cr.37,4. 2 cT. 45
Konctutynuu PO ciyxar npaBoBoit 6a301 11s1 UX CyI_HeCTBOBaHI/IHZ.

Crnenyer 3aMeTuTh, 4TO Takas (hopma Kak camo3aliuTa npaB pabOTHUKA HE
MOJIyyusia  IIUPOKOTO  PETrYyJMPOBAaHHS B MEXKIYHApOAHOM  TPYJIOBOM
3aKOHOJaTeNnbCcTBE. MOKHO mnpuBecTu npumep, cr.7 Konenunuu N 184
MexaynapoaHoi opranuzanuu Tpyaa "O 0e30macHOCTM M TUTHMEHE TpyJa B
CEIbCKOM XO3SMCTBE", B KOTOPOH YKa3bIBaeTCsA, 4YTO paboromaTenb 00s3aH
00y4nTh paGOTHHKA [IPABHIIAM OXPAHbI TPY/IA [IIS CAMO3AIIHTHI .

ITo cBoen mpaBOBOM NMPUPOJAE NAHHOE IIPABO CIIEAyeT OTHECTH K IpyIIIe
€CTECTBCHHBIX IIpaB, 3akpemieHHbIX B Koncturymuum PO, cpeam KOTOPBIX
YCTaHABJIMBAIOTCS IIPaBa HA KU3Hb, 310POBBE U T.1.

Cnenyer yka3aThb Ha «IpUHIUOUAIBHOCTBE» 4. 1 cr. 352 TK PO nns
TPYZOBOTO MpaBa, MOCKOJIbKY OHA, O€3yCIOBHO, SBISETCS MCXOIHBIM MPUHIIUIIOM
TpyznoBoro npasa. Ho mouemy-To OH He Hamen OTpaxeHus cpeau 19 OCHOBHBIX
IIPUHLMIIOB TPYAOBOrO Mpasa, YkazaHHbIX B cT. 2 TK P®. Oto HecnpaBenauso.
dopManbHO 3TOT NPUHIUN cleAyeT ykazarh 20-M oOMM MPUHIIMIIOM TPYJIOBOTO
npasa.

1XenToB Oner bopucoBud, k.10.H, TOLEHT, podeccop Kadeaphl rpakAaHCKOTO MpoIecca U COMAIBHBIX oTpaciei mpaBa AHO
BIIO «MockoBcKUi T'yMaHUTapHBIIA YHUBEPCUTETY.
2Cwm. taxke: XKenro O.Bb. Tpynosoe npaso: yueonux/O.b. XKenros — 2-e uzn., nepepab. — M.: GimnTa,2012. — C.360.

3/IokyMeHT omyOarKOBaH He ObLT//WwWw.consultant.ru.
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B vactu 1 crareum 379 TK P® npemycMoTpeHo mpaBo paOOTHHKA Ha
caMO3aluTy B TPYAONpaBoBoil cdepe. Peanuzanus 3Toro mpasa 3aTpyaHEHA TEM,
yTo B TK P® oTcyTCTBYET NMOHATHE caMO3alIUThl T