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appropriate punitive administrative sanctions.

It is noted that the application of administrative penalties for the publication of
enforcement must act - a resolution that determined the guilt of the subject and his behavior
negatively estimated, whereby the perpetrator to the relevant administrative punitive
sanctions.

Analyzing the current administrative legislation, it can be concluded that the imposition
of an administrative penalty is final measure, among other measures of administrative
coercion, as it materializes legal assessment, which was given the offense and the offender in
the course of the proceedings and make it to an appropriate resolution. As a result of an
administrative penalty, wine undergoes certain burdensome consequences of material or
moral character.

Keywords: administrative responsibility, legal liability, administrative offense,
governance, legal guarantees.
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MPOBJEMM 3ACTOCYBAHHS KOHBEHIIII PO 3AXUCT ITPAB
JIOJAUHA I OCHOBOIIOJIOKHUX CBOBO/ TA ITIPAKTUKH
€BPOIIEUCBKOI'O CY Y 3 ITPAB JIIOJUHHU

Y cmammi nposedeno Oocniddicenns meopemuyHUX ma NPAKmMuyHux npoonem
3acmocyeannsa Koneenyii npo 3axucm npas 1o0unu i OCHOBONOJIONCHUX 80000 Ma NPAKMUKU
€sponeticbko2o cydy 3 npag NOOUHU, AKI GUHUKAOMb hneped YKpainoiwo 6 npoyeci ix
imniemenmayii' y oitoue HAYioHAIbHe 3aKOHO0A8CME0 YKpaiHu no 3axucmy KOHCMUmMYYitiHux
npag ma c60600 nounu. Hopmu npasa, sxi yumyromucsa 6 cmammi, 8i000pajicaroms Cy4acHi
nosumusHi kpoxu Yxpainu no imniemenmayii nonoxcenv Komueenyii ma npaxkmuxu
€8ponelicbko2o cyoy 3 npag M0OuHU. Y 8UCHOBKAX ABMOPOM HAOAHO C80i NPONno3uyii Wooo
VOOCKOHANeHHs cmaHy imniemenmayii ma 3acmocyeanns Kowneenyii ma npaxkmuku
€8poneticbk020 cy0y y HAYIOHATIbHE 3AKOHO0ABCNE0 MA HAYIOHANLHY CYO08Y NPAKMUKY.

Knrouoei cnoea: Komnsenyis npo 3axucm npag n0OUHU [ OCHOBONOJONCHUX €80000,
piwenns €eponelicokoeo cydy 3 npas noouHu, npaxmuxa €eponeiicbko2o cydy 3 npas
JIFOOUHU, 3ACMOCYB8AHHA Npakmuku €8poneticbkoco cyoy 3 npas 1oOUHU.

Ilocmanoexka npobnemu: EdexTuBHOCTI peamizanii B YKpaiHi TIpaBa JIIOJAWHH Ha
CHpaBeJIMBHUI CyJ] 3HAYHOIO MIpOIO CHpPHUSE 3aCTOCYBaHHS CyAaMH YKpaiHu €Bpornenchbkoi
KOHBEHIIi1 3 MpaB JIOJUHU Ta OCHOBOIIOJOKHUX CBOOOJ Ta MPAKTUKU €BPOMEUCHKOTO CYIy 3
npaB moAuHU. [ YkpaiHu 1ie IJIKOM HOBUM MEXaHI3M 3aXHCTy NpaB JIIOJUHH, BBEIECHHS
SAKOTO YCKJIQJHIOEThCsS OaraTbMa YMHHUKAMH, 30KpeMa IpobiieMaMu pedopMyBaHHS camoi
cynoBoi cucreMu B YkpaiHi. lle ycknmanHioeTbes me ¥ TUM, 1m0 YKpaiHa € JAepiKaBoro 3
KOHTMHEHTAJIBHOI CHUCTEMOIO TMpaBa, B TOM wyac sK MpaBo EBPONEHCHKOIO Cyay -—
IpeleeHTHe, a OTXKe, Hepea CyAIIMH YKpaiHW ToCTpo CTOITh NpobjemMa BHBUEHHS Ta
3aCTOCYBaHHs He TUTbKM HOpM KoHBeHIil, a i IpeleqeHTHUX pillleHb €BPONENHCchKOro cyay.
BonHouac 1 nmpoGrieMa 3 KOHCTUTYLIHHO-IIPABOBOI TOYKH 30py HE aHali3yBanacs, Xxo4a ii
JMOCTIPKEHHST Ma€ BaroMe 3HAUeHHs JUIsl BU3HAYEHHS HANpsSMIB  BIOCKOHAJIECHHS
HAI[IOHAJTLHOTO 3aKOHOABCTBA Ta MPAKTUKU Cyay. B maHil cTaTTi migHIMAIOTHCS MpobIemu,
Kl BUHUKAIOTh Iepel YKpaiHO B Mpolecl IMIUIEMEHTalli MOJIOKEeHb €BponeichKol
KonBeH1ii mpo 3aXKCT MpaB Ta OCHOBOMOJOXKHUX CBOOOJI Ta MPAKTUKH €BPONEHCHKOTr0O Cy1y
y Jlif04€ HallloHaJbHE 3aKOHOJABCTBO YKpaiHU MO 3aXUCTY KOHCTHUTYHIMHHUX TpaB Ta CBOOO
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JIFOAMHU, TOCIIKEHHSI TPO0JIeM 1X 3aCTOCYBAHHSI P PO3TJISAL CIIPaB Cy/0M, Ta BUSHAYECHHS
e(eKTUBHUX 3axOJiB MO YAOCKOHAJIEHHIO 3acTocyBaHHs KoHBeHIii Ta pillieHb
€Bporneicbkoro cyay cynamu YKpaiHM CyAqsdMH Ta IHIIMMHU KaTeropisMy IpalliBHHKIB,
npodeciiiHa JisSUIbHICTD SIKUX MOB’S3aHa 13 MPaBO3aCTOCYBAHHAM, a TAKOK TPUMAHHSIM JItoAel
B YMOBax 1030aBJICHHS BOJII.

Takwuii aHasi3 HeOOX1AHUH I YCYHEHHS MIACTaB JJI HaIXODKEHHS 10 €BPONEHCHKOTO
Cyldy 3asB TNpOTH YKpaiHHM, CHPUYMHEHUX MPOOJIEMOI0 3axXUCTy TIpaBa JIOJWHU  Ha
CIpaBeIUIMBUI Cyl, Ta 3MEHIIEHHS pilleHb €BPONEHChKOTO Cyay, NPUHHATUX MPOTH
Ykpainu.

Ananiz ocmannix docniodicens i nyonikayiu. [IpodiemMi craTycy 1 MPaKTHKU JiSIIBHOCTI
€BpONEICHKOr0 Cyy 3 TPaB JIIOJAWHA MPUCBSIUEHO POOOTH OararbOX BITYM3HSHUX aBTOPIB,
Hanpukian, takux sk: K. Anapianos, B.I'. byrkeBuu, M. B. Bypomencekuii, lO. 3aiires,
B. Kammo, O. Knumoswuu, B. II. Ilamroxk, I1. PaGinoBuu, B. O. Tymanos, C. IlleBuyk, Ta
3apyoikauXx - €. bpami, M. Jlxenic, P. Keii P., ta in. IIpore mo3a ix yBaroro 3aauriaiucs
oKpeMi pobieMu, OB’ s13aHi 3 mourykaMu micist HopM KoHBeHIIT Tpo 3aXKCT MpaB JIIOAUHH i
OCHOBOIIOJIOKHUX CBOOO/ Ta pillleHh €BPOIEHCHKOT0 Cyy 3 MpaB JIOANHH Y IPABOBOMY MO
HAIIIOI Jep>KaBU Ta 1X 3aCTOCYBaHHS.

Hespaxkatoun Ha Te, mo 3akoH «IIpo BUKOHaHHS pillIeHb Ta 3aCTOCYBAHHS MPAKTHKU
€BpOMEICHKOT0 Cyay 3 mpas Jroaunam» B penakiii Big 13.04.2011 poxy (i3 3minamu) Ne 3477-
IV maB OM 3ynuHUTH OUIBIIICTH AMCKYCIH, IO BHHHUKAIOTH IIOJ0 MPOOJIEM 3aCTOCYBaHHS
NpakTUKA €BPOINEHCHKOrO CyAy 3 NpaB JIIOJWHU K JUKepela mpaBa B YKpaiHi, HacmpaBii
TaKUX 3alUTaHb BUHHUKAE Ie Ouibine. Tomy mema pobomu TONsIrae y AOCTIIKEHHI Ta
BUPIIICHHI WX ITUTAHb.

Buknao ocnosnozco mamepiany. BusHaueHHs MpaB JIOAUHUA Ta 1X JOTPUMAHHS 3aBKIAU
Oynu y ueHTpi yBaru mrojctBa. llle B aHTHYHI YacW CTOSUIO NMUTaHHS: SK 3a0€3MEUYUTH
ICHYBaHHSI CUJIBHOT JIep>KaBU Ta MPH I[bOMY 30eperTH npasa JiroAuHu? bynydn CiOKOHBIYHUM,
e nuTaHHsA TypOye Hamry aepkaBy W choromHi. 3akoHom Ykpainum «IIpo parudikariro
KouBeH1ii mpo 3axucT mpaB JIOJWHU 1 OCHOBOMOJOXKHUX cBoOox 1950 poky, Ilepmioro
IPOTOKOJTY Ta MpoTOKoJiB 2, 4, 7 Ta 11 no Konsenuii» Bix 17 nunusa 1997 poky (nani - 3akoH
npo parudikanio) YkpaiHa BH3HaJa 000B’SI3KOBOIO IOPUCAMKIIII €BpPONENHCHKOTO Cydy 3
IpaB JIIOJUHU B YCIX MHUTAHHSAX, 110 CTOCYIOThCS TJIyMadeHHs 1 3actocyBaHHs KonBeHuii [1;
2].

Takum umHoM KoOHBEHINST cTaja YacTMHOK  YKPAiHCBKOTO — HAI[lOHAJIHHOTO
3aKOHOJIaBCTBA, a IOpUCAUKIISA €Bponeiickkoro Cyny 3 mpaB JOAMHU (ani-€Bponeicbkuii
Cy[) TIOIIMpPHIIACS Ha CIIOPU TPOMAISIH YKpaiHH 3 AeprKaBoro, alie Ha JKajlb, YKpaiHa € OJTHUM
13 JiJgepiB 3a KUIBKICTIO 3asB, II0 HAAXoIATh N0 €Bponeiicbkoro cyny. lle - cepitoznuit
CHUTHAJI JUIsI OPTaHiB JIEPKaBHOT BIIAJIH TIPO TeE, IO MEXaHI3M 3aXHCTY MPaB JIFOJAWHU B YKpaiHi
noTpedye iICTOTHOTO BJIOCKOHANEHHS. 30KpeMa, HAeTbcs Mpo HEOOXiMHICTh BIOCKOHATICHHS
3actocyBaHHs KoHBeH1ii Ta npakTuku €Bporneiickkoro Cyny y cy10Bii IpaKTHIIL.

Tak, 3a CTaTUCTUYHOIO 1H(OpPMAILli€I0, HASIBHOIO HA caiiTi €BpONENChKOro cyay, CTaHOM
Ha 31 rpynus 2014 poky B €BpormneiicbkoMy ¢yl repedyBaiio Ha po3risial 13650 3asB npotu
VYkpainu, mo ctaHoBuTh 19,5% ycix 3asB, ski nepeOyBaioTh Ha po3risai. Lle HaiOiibma
yacTka ojaHiel kpainu. [ mopiBHsAHHA, mon0 Itamii Ha posrasai nepedyBamo 10100 3asB
(14,4%), Pocii — 10000 (14,3%), Typeuuunu — 9500 (13,6%), Pymywnii — 3400 (4,9%) [3]. 3a
nepion 1998-2014 pp. mono Ykpainu Oyno Buneceno 1002 pimenHs; 3 HUX y 987 pimeHHsIX
OyJ10 KOHCTaTOBaHO IlOHaKMeHIne oiHe nopyuieHHs Konsenuii abo IIporokoniB 1o Hei [4].

OTtxe, rpomMaasiHi YKpaiHH, a TAaKOXK Ti, XTO Ha 3aKOHHUX MiCTaBax nepedyBaroTh Ha il
TepuTOpii, peani3yloTh HpaBo, ske Hajmae iM KoHctuTymis YkpaiHu, a came: «... Micis
BUKOPHUCTAHHS BCIX HAI[IOHAJbHUX 3aC001B IPABOBOT'O 3aXMCTY 3BEPTATHUCS 3 3aXHCTOM CBOIX
npaB 1 cBOOOA M0 BIAMOBIAHUX MIKHAPOJHUX YCTAHOB YM JIO BIATMOBIIHUX OpPraHiB
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MDKHApPOJHHUX OpraHi3arliii, 4ieHoM ab0 yJacCHUKOM SKUX € YKpaiHa» (cT.55 u.4) [5].

T'onoBHOM0O nepeayMoBoI0 eheKTUBHOTO 3axUcTy KOHBEHITIEIO TTpaB JIIOIUHH B €BpOIIi €
3actocyBaHHs KoHBeHIIli AepxaBaMd B IXHbOMY MPaBOINOPSKY Y CBITJIL MpereIeHTHOT
npaktukn Cyny. Lle mnepenyciMm mepenbavae TpUBEACHHS JEp)KaBaMH 3aKOHIB  Ta
aJIMIHICTPATUBHOI ITPAKTUKH Yy BiMOBIIHICTH 3 KOHBEHIII€TO.

B giiicHOCTI TiNBKM HEBENWKa Tpyla MPaBHUKIB-MDKHAPOAHUKIB JOTPUMYETHCS Ti€i
TyMKH, IO JepkaBu 3000B’s3aHl iHKOprmopyBaTH KOHBEHIIO B HaIllOHAJIBHE IMPaBo.
€BpOIEHCHKUI Cyl HEOIHOPA30BO MIAKPECHIIOBAaB, HI0 HE ICHYE TaKOrO OPHUINYHOTO
000B’s3KY.

30kpema, mpo I1e Hnerbcs B yxBaini mo cmpaBi «Ipmanmis mporn OO6’enHAHOTO
KopoumictBa» 1978 poky [6, c. 233]. | Bce x HaBiTh y THX JepikaBax, sIKi HE IHKOPIOPYBAIH
KonBeHIIi}0 y CBO€ BHYTpIIIHE MPaBO, ICHYE TEHICHINS mocuiaTUCh HAa KoHBeHIi0 Ta ii
TJAYMAa4eHHsI B PIIICHHSAX CBPOIEUCHKOTO CyAy Ta YHUKATH KOHQIIKTIB MK KOHBEHIIi€rO i
HAI[lOHAIBHUM MPaBOM. TaKuM YMHOM 3MEHIIYIOYM MMOBIPHICTH TOTO, IO CYAY JOBEAETHCS
NPUMHATU pillIeHHs, siKe cynepeuntuMe KoHBeHIii.

OpHak filicHE TOJOXKEHHS MIKHApOJHOTO TpaBa B HAILIOHAJIBHIM NpaBOBii cucTemi
BU3HAUYAETHCS HE TUIbKM KOHCTUTYLIHHUMU HOpMamH, ajie W Oa)kKaHHSM HalllOHATbHHUX CYIB
3aCTOCOBYBAaTH HOPMH MIKHAPOJHOTO TpaBa y CBOiX pimeHHsX. CaMe Tak MpamoTh CyIu
OUIBIIIOCTI €BPOIEHCHKUX JIEPIKaB, MPSIMO 3aCTOCOBYIOUH MOJI0XKeHHS KoHBEHIII].

Hnsa cyniB Ykpainm 3actocyBanHsi KOHBEHIIi Ta NpakTHKH €BPONEHCHKOTO Cyay
HaOynu 0co0IMBOI aKTyalbHOCTI 3 MPUHHATTAM 23 srotoro 2006 poky 3akony Ykpainu «IIpo
BUKOHAHHS PIlIEHb Ta 3aCTOCYBAaHHS MPAKTUKHA CBPOMEHCHKOTO CYAY 3 MpaB JIOAUHN (Jali-
3aKkoH MpPO BUKOHAHHS pillleHb), SIKUH yBiOpaB y cebe uucienHi pesonronii Komitery
MinictpiB Pagu €sporm: Rec (2004) 5 Bix 12.05.2004 poky 11010 mepeBipKku y3TroKEHOCTI
3aKOHONPOEKTIB, ICHYIOUMX 3aKOHIB Ta aJIMIHICTPAaTUBHOI NPAKTHKH 31 CTaHIApPTaMU,
BUKJIaJIcHUME B €Bporneiicbkiii Konenttii 3 npas moauan; Rec (2004) 4 Bixg 12.05.2004 p.
moJ0 Micis €BponeiicbKoi KOHBEHII 3 MpaB IIOJUHU B YHIBEPCUTETCHKIA OCBITI Ta
npodeciiiniii miarorosui [7; 8; 9]. B 3akoni 3Haiinuia BigoOpaxeHnHs mpaBosa nosuiis Cymy
1010 HACTIAKIB, BU3HaueHa y pitieHH1 «bponboBchkuit mpotu [lonbmri», Bix 22 uepsHs 2004
POKY.

BepxoBunii Cyn VYkpaiHM yxBaJMB HU3KY NOCTaHOB IlneHymy, B AKUX HaJaeThCs
PO3’SICHEHHSI CyJaM 3arajlbHOi IOPUCIAUKIIT PO HEOOXITHICTh 3acTocyBaHHs KonBeHuii mpo
3aXUCT IpaB JIIOJUHU Ta OCHOBOIIOJOKHUX CBOOOJ 1 pileHHs €BpoOnerchKoro cymy sk
mxepena mpaBa. Tak, y mocranoBi [lnenymy BepxoBunoro Cyny VYkpainm «lIpo cymnoBy
NPaKkTUKy y ClpaBax IMpO 3aXUCT TIIHOCTI Ta YecTi (i3UYHOT 0coOM, a TaKOX JiJI0BOT
penytartii ¢i3uyHoi Ta ropuauygHoi ocobm» Ne 1 Bim 27.02.2009 p. BHU3HAYEHO: «...CyAH
MOBMHHI 3acTOCOBYBAaTH KOHBEHIIIO 1 pillleHHs: €BPONEHCHKOTo Cyay sIK JUKEpeso Ipasa...»;
y nocraHoBl Ilnenymy BepxoHoro Cyny VYkpainu «IIpo cynoBe pillleHHS Yy LUBLIbHIN
cupaBi» Nel4 Big 18.12.2009 p. 3a3HaueHO: «...y MOTHUBYBaJbHIM YacTHHI KOXHOIO
pimeHHs... Y pasi HEeoOXIJHOCTI MaroTh OyTu mnocujaHHS Ha KoOHBEHIIO Ta pilICHHS
€BporeicbKoro cyay, siki 3riiHo 13 3akoHoM Bijg 23.02.06 p. Ne3477-IV € mxepenom npasa Ta
MJJISTal0Th 3aCTOCYBAHHIO B JaHii cipasiy» [10, c. 7; 11, c. 4].

He3Baxaroun Ha BXKHUTTA JEprKaBOIO 3aXOIB 3arajibHOTO XapakTepy, KiJIbKICTh piIlIeHb
€BponechKoro cyay, siki HOCTaHOBJIEHI MPOTU YKpaiHH, HE 3MEHIITYETHCSI.

M. B. bypomeHchkUl BUALISAE TP MOXIIMBI NUISIXM 3acTOCYBaHHS €Bporneiicbkoi
KOHBEHIIIi B MpaBOBIl cUCTeMi YKpaiHu, a camMe - 4yepe3 NPUUHATTS CHelialbHUX 3aKOHIB,
TIIyMaueHHsI ICHYIOUMX 3aKOHIB Ha ocHOBI KOHBeHIIi Ta 3acTOCYBaHHS MI>KHApOJIHUX HOPM Y
ceitii cr. 9 Koncrurymii Ykpaiau [12]. Sk npuxnax BiH HaBoauTh KoHcTHUTYIIMHUE Ccyn
Icnanii, sxuif, 6epyun A0 yBaru pimeHHs €Bporeiicbkoro cyny y cnpasi «Kacremns mpotu
Icnmanii», yxBanmuB, IO NpeLEeHTHE MNpaBo EBpPOMEHCHKOro cyny Moxe OyTH MHpsMo
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3aCTOCOBAHE B ICMIAHCHKOMY MPABOBOMY peryitoBanHi [13, c. 126].

Jis YkpaiHu 1e LIKOM HOBUM MeXaHI3M 3aXUCTY IIpaB JIFOJWHHU, BBEACHHS SIKOTO
YCKIIQJHIOEThCS OararbMa YMHHUKAMH, 30KpeMa mpobiemMamMu pedopMyBaHHS camoi CyI0BO1
Ta TMPaBOBOi CHUCTEMH B YKpaiHi, HEBIAMOBIAHOCTI MPABOPO3YMIHHS, IO (OpMYBaJOCS Ta
CKJIaJaJIoCs y OUIBIIOCTI MPEACTAaBHUKIB YKPAiHCHKOI IOPHAWYHOT HAyKH B PaJsSHCHKUI
nepioj, BUMOraM Ta peayisM cborojeHHs. lle ycknanHioeTbes mie # TuM, 0 YKpaiHa €
JIepKaBOIO 3 KOHTHHEHTAJILHOIO CHCTEMOIO IIPaBa, B TOM Yac sIK MpaBo €BPONEHCHKOTO Cyay -
IpELEeIeHTHe, a OTXKe, IepeA CyAJsIMU YKpaiHM TrocTpo CTOiTh IpoOjeMa BUBYEHHS Ta
3acTOCYBaHHA HE TibKM HOpM KoHBeHL1ii, a i TperieIeHTHUX pillleHb €BPONEHChKOTo Cyay.

V 3arasnpHozeprKaBHIM Iporpami ajanTanii 3aKOHOJAABCTBAa YKpaiHU JI0 3aKOHO/IAaBCTBA
€sporeiicekoro Corozy, 3aTBepkeHol 3akoHoM Ykpainu Bix 18 6epesns 2004 poxy Ne 1629-
IV, 13 3MiHamu, BKa3zyeTbcs, IO JpKeperaoM IpaBa €Bponeilicbkoro Coro3y, 10 SIKOro
3/IIMCHIOETHCS AanTallis 3aKOHOAABCTBA Y KpaiHu, €, 30KpeMa, pillieHHs] €BPOIEHCHKOT0 Cy1y
[14]. Kpim Toro, 3rigHo cT. 17 3akoHy PO BUKOHAHHS PIIICHb CyId YKpaiHU 3aCTOCOBYIOTh
npu po3risai cnpaB Konsenmiro ta mpaktuky Cyay sk Jpkepeno mpaBa. OTxe, yKpaiHCHKi
CyIM MaroTh HE TUIBKU MPaBo, ajie 1 000B'I30K 3aCTOCOBYBATH IPHU PO3IJISAJI CIIPAB MPAKTUKY
€BpOIEHCHKOTO CYy SIK JPKEPEsIo Tpasa.

BinnosigHo g0 cr. 32 KoHBeHIIi1, IOPUCIUKIIIS €BPONEHCHKOTO Cyy HMOIINPIOETHCS Ha
BCi MUTaHHS, SIKI CTOCYIOTHCSI TIyMaueHHs Ta 3acTocyBaHHS KOHBEHIIIT i MPOTOKOIIB 10 Hel.
Kpim toro, sk 3a3Hadanocs BUIIIE, 3TAHO 13 3aKOHOM Mpo paTu(ikalliio MOBHICTIO BU3HAE HA
CBOIli TEpUTOPil IOPUCAMKINIO €BPOIMEHCHKOrO CyAy B YCIX NHTaHHSX, IO CTOCYIOTBHCS
TiymMaueHHs 1 3actocyBanHs Konenuii. Omxe, pimieHHs: €Bponeiicbkoro cyay € opiiifHuMu
TayMadeHHsIME KOHBEHIII1, @ 0TXKe, 3aCTOCYBaHHS PIIIEHh €BPOIEHCHKOTO CYly € OJJHOYACHO
3acTocyBaHHsAM KoHBeHII.

Amnanoriyai migxoau 3agikcoBaHI B IMPOIECYaIIbHUX KOAEKCax YKpaiHW, OCKUIBKH
MexaHi3M 3actocyBaHHs KonBeHuii Ta npaktuku €Bponeiicbkoro Cyay B OutbwIiiii Mipi
3aJISKUTH BiJl BHECEHHS y HAI[lOHAIbHE 3aKOHO/IaBCTBO HEOOXITHHUX 3MiH, 1[0 BUILUIMBAIOTH 3
IPELEeIEHTHOIO TpaBa, IKe CTBOPIOEThCA pillieHHAMHU €Bponeiicbkoro Cyy 3 IpaB JOAUHU.

PoGota wag mier0o mpoOiIeMOr0 TPUBAE JIOCI 1 HAWIOKA30BIIIUM MPHUKIATOM I[OMY
ocTaHHIM yacoM € mnpuiHATTS 13 kBiTHI 2012 poky KpuMiHanbHOro mnporecyanbHOro
KOZEKCY YKpaiHH, y SIKOMY BIEpII€ B KPUMIHAIbHOMY CYJOUYMHCTBI B CT. 8 3aKpiIJIeHHUH
IOPUHIUI BEPXOBEHCTBA MpaBa «BIANOBIIHO JO SKOTO JIOAMHA, ii MpaBa Ta CBOOOIU
BU3HAIOTHCS HAWBUIMMMHU IIHHOCTSMHM Ta BH3HAYalOTh 3MICT 1 CHPSIMOBAHICTh JisNIBHOCTI
nepxaBu. [IpyHIMIIN BEpXOBEHCTBA MpaBa Y KpUMIHAILHOMY NPOBA/KEHHI 3aCTOCOBYETHCS 3
ypaxyBaHHSM IMpaKkTUKU €Bponeicbkoro cyay 3 mpas JoauHm» [15, c. 88].

TakuM 4YMHOM, SIKIIO 32 YMOBH, II0 BHYTPILIHE 3aKOHOJABCTBO HE PETYJIOE MEBHUX
NUTaHb ab0 pErynoe X CyNepewnBO, 3aCTOCYBAaHHS pIlIeHb CBPOMEHCHKOTO CyIy SK
JDKepesia mpaBa € €IMHO MOXKJIMBUM 1 000B'si3koBUM. HaBiTh y pasi, KOJIM BUAAETHCS, IO
piieHHss €BpomechbKoro cyay cynepedarb BHYTPIIIHbOMY 3aKOHOJABCTBY, IPIOPUTET
NOBMHEH BIJaBaTUCS pilIeHHSAIMH EBpoOmNeichbkoro cyay, OCKUIbKM, TMO-Teple, Le
03HAYaTHME€ BU3HAHHS MPIOPUTETY MIKHAPOJHUX IMPABOBHUX aKTIB HaJl BHYTPIIIHIMHU, a IO-
Jpyre, 3a YMOBH 3BEpHEHHsI YYaCHMKIB MEBHOTO CYJIOBOTO NPOBA/PKEHHS B €BponenchbKuit
CyJl OCTaHHI|, 3aCTOCOBYIOUYH CBOIO BIIACHY CY/IOBY NPAKTHKY, BU3HAE PIICHHS YKPaiHCHKOTO
CyIly TakuM, 110 He BiAmosinae KonseHrii.

VYV pasi HasgBHOCTI KOJI31i MK HOpPMaMH HaIllOHAJLHOTO 3aKOHOJABCTBAa YKpaiHU Ta
KoHBeH1ii NpiOpUTETHOMY 3aCTOCYBaHHIO MiANATaloTh camMe HopMu KoHBeHIIT sk
MDKHApOAHOro A0roBopy. Ha KOpUCTb 11i€i MO3UIIT MOYKHA HABECTHU HACTYITHI apTyMEHTH:

[To-nepiute, aie MKHAPOAHUN MPUHLIUI JOOPOCOBICHOIO BUKOHAHHS JIEP’KaBOIO CBOIX
MDKHApOJHUX 3000B’s3aHb, AKUH (akTUYHO 3akpimieHuid crarrero 8 KoHcrutyliero
Vkpainu. Lleit nmpuHuun BHU3HAa4YeHMH, 30Kpema: y crarTi 26 Binencekoi konBeHwuii «IIpo
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MpaBO MDKHAPOIHUX NIOTOBOPIB» 1969 p. (patudikoBana Ykpainotwo 14 tpaBus 1986 p), y
SKIH 3aKpilIeHO, 10 «KOKEH YMHHUU JOTOBIp € OOOB’SI3KOBHM I MOTO YYacHHKIB 1
MMOBUHEH JTOOPOCOBICHO BHUKOHYBaTHCh» (pacta sunt servanda) Ta crarti 27 3a3HA4€HOTO
JOKYMEHTY, sIKa mependadae, 10 «yYaCHUK HE MOXE IOCHJIATHCh Ha IIOJIOKEHHS CBOTO
BHYTPILIHBOI'O IIPaBa K HA BUIPABIAHHA JJIi HEBUKOHAHHS HUM JOTrOBOpYy»; y cTarti 19
3akony Ykpainu «lIpo mixuapomHi moroBopu Ykpainu» 29 gepBus 2004 p., sIKOIO MPsIMO
BU3HAYAETBHCS: «...AKIIO MDKHApOAHMM JIOTOBOpPOM YKpaiHM, sKMA HaOpaB YMHHOCTI B
YCTaHOBJICHOMY TIOPSIIKY, BCTAHOBIEHO I1HINI TMpaBWia, HDK Ti, OO THepeadadeHi y
BIJITIOBITHOMY aKTI 3aKOHOJABCTBAa YKpaiHHM, TO 3aCTOCOBYIOTbCS IIpaBHUja MIKHApOIHOIO
noroBopy» [16; 17].

[To-npyre, mpu oOrpyHTYBaHHI mpiopuTeTHOCTI HOpM KoOHBeHIli, HE0OXiTHO
aKIEHTyBaTH yBary Ha 4acTuHy 1 cT. 22 KoHCTUTYIi1, IKa BU3HAYa€, 10 «IIpaBa i cCBOOOAM
JIOJIMHU W TPOMAJITHUHA, 3aKpiIlieH] 11iet0 KOHCTUTYIi€r0, HE € BUYEPITHUMMY, € BCI T1JICTaBU
CTBEPIKYBATH, IO Y pa3i, KOJU TapaHTil MpaB JOUHY, 0 3adikcoBaHi y KoHBeHrlii, 3 Ti€i
YY 1HIIOI MPUYMHM 3IMIIMIINCS HeoBHUMHU Y KoHeTuTywii Ykpainu, mpiopuTeT OTpUMYIOTh
came KonBeHiris Ta mpakTuka €BpONeHChKOro Cyay.

[TpoObneMHMM NUTAHHSAM € 3aCTOCYBaHHSA IPAKTUKM E€BPONEHCHKOro Cyly cylaMu
VYkpaiau, OCKUIbKH BiAMOBIIHO A0 mpeaMOynu 3aKoHy YKpaiHW PO BUKOHAHHS PillIeHb, e
3aKOH PpEryio€ BIJHOCHUHM, 10 BUHHMKAIOTh Y 3B'I3KY 3 OOOB'SI3KOM JI€p>KaBH BHKOHATH
pimeHHs €BpONEChKOrO Ccyny 3 IpaB JIOAMHU Yy CIpaBax caMme NpOoTH YKpaiHu; 3
HEOOXIJIHICTIO YCYHEHHS NpUYMH MopyleHHs YkpaiHooo KoHBeHLIT Nmpo 3axucT Ipas
JIFOJIMHU 1 OCHOBOTIOJIO)KHUX CBOOOJ] 1 MPOTOKOJIIB A0 HEl; 3 BIPOBAKCHHSIM B YKpaiHCHKE
CYJIOYMHCTBO Ta a/IMIHICTPATUBHY NPAKTUKY €BPONEHCHKUX CTaHAAPTIB MpaB JHOAUHU.

BiamosigHo 110 ¢T.17 boro 3aKoHy CyIu MalOTh 3aCTOCOBYBaTH MpakTuky Cymy, T00TO
Oyzab-sike pileHHs a0o yXBajly, BUHECEH1 €BpOIEHCHKUM CY10M, HE3aJIEKHO BiJl Cy0’€KTHOTO
CKJaay CIpaBH, Y T. 4. M y cIpaBax NpOoTH YKpaiHH, a cTaTTs 18 BU3HAYa€e MOPSIOK
nocuinanHsa Ha KonBenmito ta nmpaktuky Cyay. IIpu npomy BapTo 3ayBa)KUTH, IO HIETbCS
came mpo «mpaktuky Cymy» y 3HA4eHHI, PO3KpUTOMY y cTarTi | mporo 3akoHy, TOOTO
npakTuky €Bporneiicbkoro cyay Ta €Bporeicbkoi Komicii 3 MpaB JIOAWHHU, a HE JIHMIIE PO
pimeHHs moao Ykpainu. BaxknuBo mam’araty, 1m0 y 3aKOHI PO BUKOHAHHS PIlLIEHb HEMAE
MOJIOkKEHb, 5KI 0 3a00pOHSIM 3aCTOCOBYBATH DIILIEHHS YU yXBajlu €Bpomneiicbkoro cymy 3
MpaB JIFOJIUHU, TTOCTAHOBJIEHI I[0JI0 THIINX KpaiH.

3rizno 13 crarrero 46 KoHBeHuii nepkaBu - ydacHMII 3000B’s3aHI BHKOHYBAaTH
octarouHi pimeHHsa Cyay B Oy/b - IKMX CIIpaBax, y IKMX BOHH € CTOPOHAMHU.

[Tpu oMy €BpomelcbkHUl CyA NpH NPUMHATTI pIlIEeHb MIOAO0 YKpaiHU KepyeThCs
YCI€I0 CBOEIO MPAKTHKOIO, B TOMY YHMCII PIMIEHHSIMH y CIIpaBax MpOTH IHIIKX Jepxkas. lle
BIJIMIOBIJJa€ TPUHIMITY IPaBOBOi BHU3HAYEHOCTI, OCKUIbKM poOuth pimeHHs Cyny
nporHo3oBanuMu. OTXKe, MPU 3aCTOCYBaHHI TPABOBUX TMO3MINH €E€BpONEHCHKOTO0 Cymy
HaIllOHAJIbHI CYAM MOBMHHI BPaxoBYBaTH BCIO HOr0 MPAaKTHKY, B TOMY YUCIi c(hOpMOBaHYy i
II0JI0 THIINX KpaiH.

Tak, y cnpasi «Pannes npotu Kinpy ta Pocii» Cyn Haragas, 1o mera HOro pilleHb,
OKpIM BHpIIIEHHS KOHKPETHOI CIpaBH, MOJSITa€ TAaKOX Yy PO3’SICHEHHI, YTBEP/KEHHI Ta
PO3BHUTKY MNpaBWJ, BCTaHOBJIEHMX KOHBEHLI€O, U MiABHILEHHS 3arajJbHUX CTaHIApTIB
3aXHMCTy TpaB JIIOJUHHU Ta TMOIMIUPEHHS MPAKTHKH MOBAard 10 TpaB JIIOJWHA Y JIeprKaBax-
yuacHuIAX. Y crpaBi «Omy3 npotu Typewunnu» Cyn BU3HAB HasiBHICTH Jie - ()akTo erga
omnes (3 JIaT. «IIOJI0 BCiX») e(eKTy CBOIX pillleHb, BKA3aBIIH Ha HEOOXITHICTH OpaTH J0
yBaru HOro BUCHOBKM HABITh y PIMIEHHSX MIOAO 1HIIUX J€p’KaB-y4acHUIlb: OCKIIbKU Cyn
HaJa€ OCTAaTOYHE aBTOPUTETHE TIyMayeHHS MpaB 1 cB0OOA, Bu3HaueHUX y Pozgim 1
KonBeHuii, BiH po3risaae, 4d NPUHHAIN HallOHAJIbHI OpraHd BIIAAM JIOCTaTHHOIO MipOIO
NPUHIAIH, 10 BUIUIMBAIOTH 3 HOTO pIillIeHh MIOA0 aHAJOTIYHUX NMHUTaHb, HABITh SKIIO BOHU
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CTOCYIOThCS 1HIIUX Aepxkas [18, c. 20].

I TyT BuHMKae HacTynHa npoliemMa, a caMme Te, 110 3aKOHOM HE BCTAHOBJICHO MOPSI0K
JOCTYIy [0 TPAaKTHKH €BPONEHCHKOro Cyay 3 IpaB JIIOJUHMA 3arajioM, TOMY pealibHe
3acTocyBaHHs MNpakTUku Cyay @HOpu 3A1HCHEHHI CYJOYMHCTBA CyJaMHM YKpaiHM JIelio
YCKIIQHIOETHCSI.

VYV c1.18 3akoHy YKpaiHM Npo BUKOHAHHS, BCTAHOBJICHUW MOPSIAOK MOCHJIAHHSA Ha
npaktuky Cyay, npuHaiiMHI, 11€ BUIUIMBAE 13 Ha3BU JaHOi craTTi «[lopsaok mocuiaHHs Ha
Konpenmito Ta mnpaktuky Cyay», aine, sK CBIIYUTh aHami3 ii 3MICTy, BIH MOJATae i
OOMEKY€EThCSl JIMIIE TPHUIHCOM BHUKOPHUCTOBYBATH TepeKiIagu TekcTiB pimens Cyny,
Ha/IpyKOBaHMX BIAMOBIIHO 10 CT.6 1[bOro 3aKOHY y CIIELiai30BaHUX y MUTaHHAX MPAKTHKH
Cyay 10pyuIHYHUX BUJIAHHSX, & 33 BIICYTHOCTI - OPUTTHAIEHUN TEKCT.

Jns peamizanii 1bOro miAXOAy MOTPIOHO 3a0€3MEYUTH JOCTYIHICTh YCIX PIIICHb
€BporneicpKoro cyny s CyAliB YKpaiHH, OCKUIbKH CyAM IOBHHHI BHKOPHCTOBYBATH
odimiitanii nepeknan KonseHiii Ta y pa3i BiICYTHOCTI TaKOro CyJ MOBUHEH KOPHUCTYBATHUCS
OpUTIHAIBHUM TEKCTOM.

barato HaykoBIIIB 1 MNpakTHUKiB, cepel SKUX 30KpeMa 1 KOJUIIHIA YpsaoBui
YIIOBHOBaXEHUH y crpaBax €Bpomneiicbkoro cyay 3 npas Jtoaunu 3aiiues 10.€. naromomrye
Ha TOMY, 1110 «HAsBHICTh YH BIJICYTHICTb IepeKyaly pilleHHs €BpONeicbKOro cyay »KOIHUM
YUHOM HE 00OMEXKY€E HOT0 3aCTOCOBYBAHOCTI YKpaiHChKUMU cymamu» [ 19, c. 7].

ABTOp 3 TaKOK NO3MILIEI0 HE IMOTOJKYEThCA, TOMY IO MO-Hepiie B CT.65 3akoHy
VYxpaiau «IIpo cynoyctpiii i cratyc cynaiBy» Big 2010 poxy B HOBI# penaxumii Big 2015 poky,
cepesl BUMOI JI0 KaHJMJATIB Ha Mocaly CyAdl MU HE 3HalaeMo Tiei, ska IMoB’sA3aHa i3
000B’SI3KOM KaHIUAAaTa Ha TOCaAy CyIIl BOJOMITH OJHI€0 i3 odiniiaux moB Cymy
(anrmiiicekoro abo ¢paHily3bKOI0) HAa TOMY PiBHI, sIKUl Ou 3a0e3meuyBaB HOMY MOKJIHMBICTh
BIJIBHO 3HAHOMHUTHCS 1 PO3YMITH NPAKTHKy €BPONEHCHKOTO CyAy B OpHUTIHANI, Y BHIIAJIKy
3alHATTS HMM IOCaau CyJJl; HO-Apyre BUHUKAE IUTAHHSA, a XTO X Oyae BH3HAuaTH 1
HiATBEP/KYBAaTH Te, IO MPAaKTHKa €BPONEHCHKOTO CyIy 3 IpaB JIOAWHHU, 3aCTOCOBYBaHA
HAlllOHAIBHUM CYAJICI0, Ma€ aBTEHTMYHHMH Iepekia] BiIHOCHO MOBMU OpUTIiHANY; HMO-TPETE
3aCTOCYBAHHS YKPaiHCbKUMHU CyJaMU pillleHb €BpPONENChKOro Cyay B OpUTIHAIBHOMY TEKCTI,
MoXxe cynepedunTd BuMoram crtarti 57 Koncturynii YkpaiHu mpo Te, IO KOKHOMY
rapaHTyeThCs MPABO 3HATU CBOI MpaBa 1 000B’SI3KU, /K€ MPUHIIUII IPAaBOBOI BU3HAUEHOCTI €
CKJIaJIOBUM €JIEMEHTOM BEpXOBEHCTBA MPaBa.

Tax B Pexomenpanii Rec (2002) 13 Komitrery MinictpiB Pagu €Bponu nepkaBam-
yneHaMm Pagu €Bponu npo omyOJiKyBaHHS 1 MOIIMPEHHS B JepxkaBax-uiaeHax Panu €Bpornu
tekcTiB KouBeHIii Ta mocranoB i pimenb €Bponeiicbkoro Cyny Bim 18.12.2002 poky,
chopMynboBaHi 3000B’s3aHHS  JIep’KaB  IOJ0 MEpPeKyaay 1 MOMIMPEHHS  pilleHb
€spornericekoro Cymay [20].

CraHoM Ha CbOrojiHi, HalOUIBII MOBHHUM 1 CHCTEMAaTH30BaHUM JKEPEIOM CYAOBOI
npaktukn Cyny y mepekiiaai yKpaiHChKOIO MOBOIO € HIOKBapTambHUM kypHan «[IpakThka
€Bporeiicbkoro cyny 3 npas moauHu. PimenHs. Komenrapi», sxuil Bumaerses 3 1999 p.
BunaBuem mporo xypHainy € Ykpaincbka [IpaBHnua @ynpaniis. Pimenns Cyny MoskHa
3HaWTH TakoX Ha BeO-caiiti Cyay, ne € cremianbHa mnomykoBa cucrema HUDOS 3
AQHTJIOMOBHUM, (paHIy3bKUM Ta TypeubkuM iHTepdeiicom. Ilepexmamu pimens Cyny
JOCTYIHI 1 B JIeSKMX IIOIIYKOBHUX CHCTEMax Ta Ha BeO-caiitax MiHicTepcTBa FOCTHLIT
VYkpainu, HanionaneHoi mkonu cyaaiB Ykpainu, Llentpy indopmarii ta nokymenranii Pagu
€Bpornu B YKpaiHu Ta iH.

Tomy, SIKIIO 3aKOHOJABEIb BBa)XA€ HEOOXITHUM 3aCTOCYBaHHS TIPH 3/1HCHEHHI
CYJOYMHCTBA BCIX MPABOBHUX MO3MLINA €BpPONENHCHKOro Cyly He3aJIe)KHO BiJ HalllOHAJIBLHOCTI
Jiep>KaBU-BINOBI1aya, BIH Ma€ BUZHAYUTH MEXaHI3M JIOCTYILY A0 L€l MPAaKTUKH (IIepeKiIany
Ta ONPUITIOTHEHHS).
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3 mpoOeMHUM NMUTAHHIM 3acTocyBaHHs KoHBeHIii Ta mpaktuku €Bponeiickkoro Cymy
CTHKAIOThCA CyJI1 TPH OOTPYHTYBaHHI NPUHHATUX pilieHb. JI0OCUTH MOMUPEHUM Y TisSITBHOCTI
CyliB € aOCTpakTHE IIOCHJIAHHA Ha HPaKTUKy E€BponeichbKkoro cynay Oe3 BKa3iBOK Ha
KOHKpETHE pIlICHHsS I[bOro oprany. Hepiako HaBmaku - B CyIOBUX DPIMICHHSX BITYM3HIHHUX
CyIiB pOOUTBbCS MOCWUJIAHHSA HAa KOHKpETHE pilleHHs €Bpormeiicbkoro cyay, aine 0e3
3a3HaYCHHS CIIBBITHOCHOCTI HOro 3 HOpMaMmM HAI[lOHAIBHOTO TIpaBa W OOCTaBHHAMHU
KOHKpETHOI cnpasu [21, c. 5].

[Ile onna mpobyiemMa MOJATa€e y BiICYTHOCTI €IMHUX KPUTEPIiB 3aCTOCYBAHHS MPAKTUKU
€Bporelicbkoro cyay ta KonBeHmii y cymoBux pimeHHsx. Sk 3aznauae I1. M. PaGinoBuuy,
«crpaBxkHiil cmucn Oaratbox HopM KonBenuii, chopMynboBaHUX 34€0LIBIIOTO0 B HAATO
a0OCTpaKTHINA, YacTO OIIIHOYHIK (OpMi, KOHCTUTYIOETHCS, 3 SICOBYETHCS JIUIIE MICIS iX
TiIymMaueHHs 1 3actocyBaHHs y pimeHHsx Cyny. Ilpaktuka Cyay (a 1me COTHI pillleHb)
PO3BHMBAETHCS 3a BIJIBEPTO NPELEIEHTHUM IpUHUMIOM. | ToMy 3HaHHA W ypaxyBaHHS
npeneneHTHUX pimerb Cyny, 3aCBOEHHs CHENU(IKA HOro mpodeciitHoro MHUCICHHSI, HOTo
«IIPaBOBOTO MEHTAJITETY» - OJIHE 3 HalaKTyalbHIIIMX 3aBAaHb, 110 MOCTAlOTh HUHI NEpe]
CYIISIMU Ta OyIb-IKMMH 1HIIMMU CY0’ €KTaMHM 3aXHCTY MpaB JIOAWHU B YKpaiHi» [22].

VY 1boMy MeXaHi3Mi 3aCTOCYBAaHHS YKPAlHCBKUMH CyJaMH NPaKTHUKH €BpONEHCchKOro
CyIy 3 TpaB JIOAMHU O0COOJMBA poiib HaIeKUTh BepxosHomy Cyny Ykpainu, sKuil He Jule
Ma€ 3aCTOCOBYBATH NPAKTUKY €BpPONEHCHKOTro cyay, a M Oe3mocepenHbo Oepe yyacTb y
npoIielypi BAKOHAHHS pileHb €Bporneiicbkoro cyay. 3a 3akonom Bepxosumii Cyn Ykpainu €
€IMHUM Y JIepKaBi CyJIOM, IOBHOBAXHUM IEPErIsIaTH CYA0BI PillIeHHS HAI[lOHAIBHUX CY/IB
y pa3i BCTAaHOBJICHHS Y HUX €BPOINEHCHKUM CYJOM 3 TPaB JIOAWHU MMOPYIIEHb MIXKHAPOIHUX
3000B’s13aHb JICPHKaBH.

HemonaBno BepxoBuuit Cyx Mir 3miiiCHIOBaTH TEperysil BIAMOBIIHUX PpIIICHb
HalllOHAJIBHUX CYJOBUX OPraHiB, y SIKUX €BpONEHCHKUM CYIOM KOHCTATOBAHO MOPYLICHHS
HopM KoHBeHmii, numie y pasi, SKII0 BUIIKHK CIIEI[ialli30BaHUA CYJ JOMYCTUTh BIAMOBIIHY
cKapry 1o nposaJukeHHs y BepxosHomy Cygi.

Ha nanwii yac 3akonom Ykpainu «Ilpo 3abe3nedeHHs mpaBa Ha CIIpaBeUIMBHA CYI» Bil
12.02.2015 Ne 192-VIII, 3 MeTor MiABUIICHHS HAI[IOHATBHUX CTAaHAAPTIB CYIOYCTPOIO 1
CyJIOUMHCTBAa Ta 3a0e3leueHHs IpaBa Ha CHpPaBEUIMBUI CyJq OyJ0 BHECEHO 3MIHH J0
npolecyaIbHUX KOJEKCIB Ta nepeadayeHo, mo Bepxosuuii Cyn Moxke 3/11iCHIOBATH MEPETIIs]
BIJIMOBIAHUX pIIIEHb HAIllOHAJILHUX CYJOBHMX OpraHiB, y SKuUX EBpONEHCHKUM CYAOM
KOHCTAaTOBaHO TmopymeHHss HopM KouBeHIii 3a 3agBO0 0co0M, Ha KOPUCTh SIKOI
MIOCTAHOBJIEHO PIIIEHHS MDKHAPOJHOIO CYIOBOK YCTAaHOBOIO, IOPUCAMKIIIS SIKOI BHU3HAHA
VYkpainoto, 6e3 Oyap-skux iHmuUX Bumor [23, c. 132]. IIpu usomy BepxoBuuii Cyn yxBaitoe
OCTaTOYHE CYJIOBE pIIIEHHS Y ClpaBi, Oe3 HalpaBJIeHHS CIPaBU HA HOBUW CYJOBUI pO3IIIAIL.

Taki 3MIHM € TO3UTMBHUM KpPOKOM B 3acTocyBaHHI KOHBeHII Ta NpakTUKU
€BpomneicbKoro cyay, ajne npodyieMu, siIKi BAHUKAIOTh Y IISJIBHOCTI CYJiB IPU BUKOPHUCTAHHI
NpaBOBUX IMO3MLIH €Bponelcbkoro cyay, cBinyare, mo came BepxoBHuit Cyn noBHHEH
dbopMyBaTH KOHIIENTYyaJlbHI MIAXOAM 1 METOAUM BHUKOPUCTAHHS CYJIaMHU €BPOMEHCHKUX
CTaHJApTIB, PO3POOJIATH PEKOMEHAL] 00 MPAaBUIBHOIO Ta OJHAKOBOI'O 3aCTOCOBYBAHHS
HUMHU TIpu 37liicHeHHl mpaBocynas HopM KosBeHmii 1 mpakTHKu €BpONENHCHKOro Cyay.
BepxoBHmii cyn Moxke e poOUTH MepenyciM MUISXOM BHKOPUCTAHHS TMPaKTHUKH
€Bponeicbkoro cyay 3 Ipas JIIOAWHU MpPU BUPILIEHHI KOHKPETHUX CIpaB YCiX Kareropi -
aJMIHICTPATUBHUX, TOCIIOIAPCHKUX, IMBUTLHUX 1 KpUMIHATHHHUX.

SIckpaBUM ~ TIPUKJIAIOM ~ BHKOPHCTaHHS  TOJOXeHb KoHBeHHmiI 1  NpaKkTHKH
€pomneiicbkoro cyay 3 mpaB moguHu € Koncrurymiiitauii Cyn Ykpaidu, mo 37iicHIoe X
BUKOPHUCTAHHA TaKoX 3a pizHUMHU migxonamu (nam - KCVY). «Tak, €Bponeiicbka KOHBEHIIIS
BUKOpUcTOBYBasacs npu yxsaneHHi KCVY nBaaustu pilneHb i OAHOrO BUCHOBKY: 3raJika Ipo
KonBen1ito 6e3 mocuyiiaHHs Ha KOHKPETHI CTaTTI MaJjla MICIE y YOTHPBhOX DIILIEHHSX, 3TajKa
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npo npeamOyny Konsenuii - B omHomy pimenHi; cr. 1 KonBenuii Oyna BUKOpUCTaHA MpHU
YXBAJICHHI OJHOTO DIMICHHS; CT.2 - MPU YXBaJEHHI JBOX PIIIEHB; CT. 3 - MPH YXBAICHHI
OJTHOTO PILICHHS; CT.5 - MPH YXBaJICHHI OJHOTO pilieHHs; 1.1 ¢T.5 - oxHOro pilmieHHs; CT.6 -
I’ SITHOX PIIIEHb 1 OJTHOTO BUCHOBKY; M.l CT.6 - YOTUPBHOX pillIeHb; CT.7 - OAHOIO PILICHHS;
c1.10 - ogHOrO pimenHs; ct.11 - ABOX pimiens; cT.13 - 1BOX pimeHs; cT.16 - 0AHOTO pilIeHHS;
cT.61 - ogHoro pimenHs. [lepeBakny OinbiricTs pimeHb KCVY, B SIKUX BUKOPHCTOBYBAJIUCH
MOJIOKEHHA E€BPOINEHChKOI KOHBEHII, OylI0 yXBaJleHO y CHpaBax 3a KOHCTHTYLIHHUMH
nogaHHsasMu. | nume vorwpu pimenHs KCY 0GasyBamucs Ha TONOXKEHHAX €BpONEHCHKOI
KOHBEHIII MiJ Yac pO3MIALy CIpaB 3a KOHCTUTYLIHHUMH 3BEPHEHHSMH (3 HHUX OJHE -
3BEPHEHHSIM IOPUIUIHOT 0COOM 1 TpH - 3a 3BEpHEHHAMU (i3UUHKX 0Ci0) [24, c. 190].

OcHoBHI TIpO0JIEMH Yy 3aCTOCYBaHHI MMOJIOXKEHb €BPOIENWCHhKOI KOHBEHINIT B JisSUTBHOCTI
KCY nmnonsratote y ToMmy, mo Oarato ii MOJIOXKEHb YK€ BTIJICHO B HalllOHAJIbHE
3akoHO/aBCTBO, a KCVY BHKOpPHCTOBYE MEpPEBaXHO HOPMH HAI[IOHAIBHOTO IIpaBa, alie
MOCUJIAEThCSI Ha E€BPOINEHCHhKY KOHBEHIIIIO, KOJHM: BIJCYTHI IHIII TPABOBI PETYJIATOPH Y
paMKax HalllOHAJIBHOTO MPaBa; HALIOHAJBHUX PETYISATOPIB € 3amaio A 3a0e3nedeHHs
BCEOIYHOTO 1 MMOBHOTO MPABOBOTO PETYIIOBAHHS MEBHOTO MUTAHHS; HALIOHAIbHI PETYIATOPU
MO-PI3HOMY PETyJIOIOTh OJHI W Ti X muTaHHsA, a Tomy KCY 3mymienuii 3BepTaTtucs 0
€BporielicbKo1 KOHBeHIIii [25, ¢. 26].

Bucnosku. Tloza cymHiBoMm, KoOHBeHIIiS 3akpilumiioe HaiBHINI IIHHOCTI JIIOJICTBA -
dbyHIaMeHTallbHI TpaBa i OCHOBOIOJIO0XKHI CBOOOIH JIIOJIMHU, IHTEPIIPETOBaH1 €BpONEHCHKUM
CyIIOM, SIKi CTAHOBJIATH SAPO SIK HAJHANIOHAIBHOTO, TaK 1 HaIloHaIbHOrO TpaBa. Came 1is
oOcTaBMHA Ja€ IMMJCTaBU I BH3HAHHS MPIOPUTETHOCTI HOpM KOHBEHINI Ta MpaKTHKH
€BpONEHCHKOr0 Cyay WIOJ0 HOPM HAI[IOHAILHOTO 3aKOHOJABCTBA, a IMIICMCHTAIIIS
KouBen1iii Ta npakTuku €BpOneichKoro cyay, 6e3yMOBHO, € TUM CaMUM JIOBIOOUYIKYBaHUM
CrocoOOM BHpIMIEHHS KOHQIIKTIB y TPOLECi PO3MILy CIOpiB, HIO 3adilaroTh Ipasa,
rapanToBaHi KoOHBEHIli€I0, Ta TMOCITYXHTh MPEBEHIIE€I0 TMOPYIIEHb MOJ0XKeHh KOHBeHIIT
HAIIIOO JIEPXKABOIO.

3BU4YaiiHO, TPOOJIIEMH BJIOCKOHAJIEHHS MeEXaHi3My 3actocyBaHHs KoHBeHIii Ta
npakTuku €Bponeiicbkoro Cyny B HalllOHaJbHE 3aKOHOAABCTBO Ta HAIllOHAJIBHY CYIOBY
NPaKTUKY ICHYBaTMMYTb 1€ NEBHUN NPOMDKOK Yacy, aje BHECEHHSIM 3MiH 10 YUHHOTO
3aKOHOJIAaBCTBA Ta TPAKTUKKA WOTO 3aCTOCYBAaHHS, 3a0€3MEUEHHSIM IOPHIUYHOI E€KCIEePTHU3U
3aKOHOMPOEKTIB,  MEPEBIPKOI0  HA  BIANOBIAHICTD  YMHHUX  3aKOHIB,  HAJICKHUM
OIyOJIIKYBaHHSAM, IIBUJIKUM Ta €(EKTUBHUM PO3IMOBCIO/UKEHHSM Ha HAI[lOHAJILHOMY pIBHI
TekcTy pimens Cyay cepell CyaliB, IPOKYpOpiB, aBOKATIB, MPAalliBHUKIB MPAaBOOXOPOHHHUX
OpraHiB Ta IHUIMX KaTeropiidl MpaliBHUKIB, NpodeciiiHa IISUIbHICTh SIKUX IOB’sA3aHa 13
NPaBO3aCTOCYBAaHHSIM, a TaKOXX TPHUMaHHSAM Jrojel B yMOBax [030aBlieHHS BOJI,
3a0e3neyeHHs M iX MpodeciiHOi MIATOTOBKM 3 NUTaHb BHMBUEHHS KOHBEHINT Ta MpakTHUKH
€BponeicbKoro CyAay Ta IHIIMX 3aXO0[JiB, MU 3MOXEMO MOAOJaTH iX, 10, Oe3nepevHo,
IpU3Be/e A0 IEMOKpaTHU3allil Halloro CyCHuIbCTBA 1 BCEOIYHOMY JOTPUMAHHIO MIpaB JIOAUHU
B HAIIIi JeprKaBi.
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S. V. Stepanova
THE PROBLEMS OF APPLICATION OF THE CONVENTION FOR PROTECTION

OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS AND THE PRACTICE
OF THE EUROPEAN COURT OF HUMAN RIGHTS

The problems, which appear before Ukraine in the process of implementation of the
provisions of the Convention for Protection of Human Rights and Fundamental Freedoms and
the practice of the European Court of Human Rights to the current legislation of Ukraine on
protection of constitutional civil rights and liberties, the research of problems of their
application in judicial proceedings and determination of the effective measures for
improvement of application of the Convention and the resolutions of the European Court
foremost by the courts of Ukraine, are brought up in the paper.

The paper consists of the introduction, the definition of the problem in general, the
analysis of the latest research and legal principles, which the solution to such problem is
founded in and which the author relies on, the highlighting of the prior unsettled parts of the
general problem, which the mentioned article is devoted to, the conclusions, and the list of
references used.

The relevance of the problems set in the article is connected with compulsory use of the
Convention for Protection of Human Rights and Fundamental Freedoms and the practice of
the European Court of Human Rights as the rule of law. The aim of the paper is to research
and to solve these problems. The set problems give an opportunity to further improvement of
the remedy devices to a fair trial. The rules of law quoted in the article reflect the recent
positive steps of Ukraine towards the implementation of the provisions of the Convention for
Protection of Human Rights and Fundamental Freedoms and the practice of the European
Court of Human Rights.

In the conclusions the author gives her suggestions as for the improvement of
implementation condition and application of the Convention and the practice of the European
Court in the national legislation and national judicial practice.
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The conceptual issues and conclusions of the research may be used: in scientific
research — for further development of theoretical and practical issues in the field of usage of
the Convention and the practice of the European Court; in law-making — for formulation and
detailing of suggestions as to improvement of the legislation of Ukraine; in law enforcement -
for improvement of work of the governmental authorities regarding implementation of the
principles of the rule of law; in teaching and learning activities — for teaching of the courses
«Constitutional Law of Ukraine», «International Lawy, «Criminal Process». The findings are
also useful for all people, who are interested in current problems of constitutional and
international law and protection of human rights.

Keywords: European Convention on Human Rights, the decisions of the European
Court of Human Rights, the practice of the European Court of Human Rights, the application
of the European Court of Human Rights.

VK 342.7(477)(045)
10. C. X066i

OCHOBHI ITPOBJIEMU 3ABE3IIEYEHHSA IH(I)O‘I"MAHIFIHI/IX ITPAB
JIOAUHU B KOHTEKCTI €BPOIHTEI'PAILIII YKPAIHHN

B cmammi posenadaiomvcs ochoeHi npobOnemu 3abe3nedenHs iHGopmayitiHux npae
JOOUHU 8 VKpaiui, eupiulenHs sSKUX 3anedcums 6i0 pe@opmysanHs iHGopmayitnozo
3axonoodaecmea ma Koncmumyyii YVxpainu, 30xkpema ii opyeozo po3oiny. Haconowyemwcs,
wo be3 ix eghexmuenoi peanizayii ma 3axucmy He MOIICHA 2080pumuU npo hnoby008y
iHhopmayitinoco cycnitbemea, sKke O GIONOBGIOAN0 €B8PONEUCLKUM CMAHOAPMAM ma
YIHHOCMAM.

Jlo ocHosHux npobnem cni0 GiOHecmu XAOMUYHUL PO3BUMOK  THDOPMAYIIHO2O
3akonooascmea we 00 npuunammsa uyunHoi Kowcmumyyii  Ykpainu, eiocymuicme
3aKOHO0ABH0 8Pe2YNbO8AH020 NOPAOKY (YHKYIOHYB8AHHS ma JisibHOCmi 8 Mepedici [nmeprem,
HEeBU3HAUEHICMb MeXaHiZMi6 3a0e3neuenHs 8i0N08i0aNbHOCTI 3 NOPYUWEHHSL IHGOPMAYTUHO20
3aKoH00aécmad.

L]i npobremu mooice 6ymu noOONAHO WIAXOM NPULHAMMS IHOOPMAYIUHO20 KOOEKC),
AKULL OKPIM 3G2anbHOI ma cneyianbHOi 4acmun NOGUHEeH Mamu po30il Wooo Mexauizmis
3axucmy iHpOpMayiuHux npas, MiCmumu 8u4epnHuLl nepeiiK ymos gionecenus inghopmayii 00
Kamezopii 3 0OMednceHumM 00CMynom ma HAOaHHs il 8iONoGiOHUX epughie ma yimxkuil nepeix
YMO8 0bMedcenHs [HOpMayiunux npas i3 3a3HAYEHHAM BIONOGIOHUX MeXAHIi3Mie ma
mepmiHie ybo2o oomedxcenns. Kpim moeo, doyineno 3anposadumu nocady Ingopmayiiinoeo
omMOyOocMeHa 3 Memorw 6CebiuH020 ma egeKmueHo2o0 3axucmy npasea Ha O00CMyn 00
iHopmayii ma inwux iHgpopmayitiHux npas.

Knrwowuosi cnoea: ingopmayitini npasa, ingpopmayiiine 3aKoH00a8cmeo, inghopmayitine
cycninbcmeo, ingopmayitinuil Kooexc, iHpompayitinui oMOYOCMeH.

Ilocmanoska npobremu. €Bponeiicbkuii BuOIp YKpaiHM BHMarae Bif Hei 3HAUHUX
3yCHJIb B HANPSIMKY TapMOHI3aIlii HAIIOHAJFHOTO 3aKOHOJIABCTBA 3 €BPOMNEHCHKUM IPABOM.
Ile B mepury uepry CTOCYEThCS MpaB Ta CBOOOJ JIOJMHU Ta TPOMaJsHUHA K 3alOPYKH
MoOyJ0BU MIIMCHO JNEMOKPAaTUYHOTO Ta PO3BHHYTOTO CYCHIIBCTBA Ta jAepskaBu. Llei mportec
MOBMHEH NOYMHATHUCS 3 OCHOBHOT'O 3aKOHY Kpainu — KoHcTutyii, Ha 6a3i Ta y BiANOBIAHICTh
JI0 STIKOT CTBOPIOETHCS Ta PO3BHBAETHCS BCS TMPABOBA cricTeMa. Po3ain mpo mpaBa Ta cBOOOIH
JIFOIMHU TIOBUHEH BiJIMOBIJIaTH MIXXHAPOJHHM Ta €BPOIEHCHKUM CTaHAapTaM B Iii chepi Ta
y3ro/UKyBaTUCS 3 MDKHApOAHUMH 3000B’s3aHHAMU Ykpainu. Ha cam mepen, e crocyerbes
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