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3uauenns pimenb Epponeiicbkoro cyay
3 MPaB AIOJMHH y CIIpaBax NPOTH YKPalHH
AASl YAOCKOHAAEHHS 11 3aKOHO/JaBCTBa

VY cTarTi aHATI3YIOTHCS MOMKIIMBOCTI BILTHBY THX pillleHb €BPOMEHCHKOTO Cyay 3 MpaB ITko-
JIMHU TIPOTH YKpalHH, B SIKMX BiH BKa3ye, L0 MPUYMHOIO MOPYIICHHS! KOHBEHIIIHHOTO NpaBa
€ TICBHI HEeJJOTIKM HAIllOHAJIILHOTO 3aKOHOaBcTBa. [IpoBeieHo kimacn(ikamito TakKuX pillieHb 3a
YOTHpMa KPUTEPISIMHU: 3MICT TUX KOHBEHIIHHUX MPaB, sIKi MalOTh OyTH e(peKTHBHO 3a0e3medeHi
BIJIMOBITHMMH 3aKOHOJIABYMMH HOPMaMHM; XapakTep 3a3HauYeHNX HeJOIiKiB; BepOaabHa Gopma
Brkiaay BUCHOBKIB €CIJI momo HeqOMiKiB 3aKOHOJABYMX TapaHTii KOHBEHIIHAX TIpaB; Ta-
ny3eBuit po3noin BusisiecHux €CIIJI HemomikiB HAIIIOHATBHOTO 3aKOHOJABCTBA B paMKax
CUCTeMH NpaBa YKpaiHH. 3poOieHO BUCHOBOK, 110 Takoro poxy pimenHs €CIIJI MoxyTh BBa-
JKATHCS TIOBHICTIO BUKOHAHUMH, SIKIIO YKpaiHa He TiJIbKH BHUIUIATHIIA 3asBHHUKY CIPABE/IJIHBY
KOMIIEHCAII0, a i yCyHyIa 3rajiaHi 3aKOHO/aBui 1e(eKTH.

Kntrouosi cnosa: €Bporneiichka KOHBEHIIIA PO 3aXHUCT MPaB JIIOAWHU 1 OCHOBOIIOIOKHUX
cB00OOI, €BpOIEICHKUIT Cy/1 3 IPaB JIIOIUHM, 3aKOHO/aBYi rapaHTil KOHBEHIIHHUX NpaB, 1e(ek-
TH 3aKOHOIABYOTO NTPABO3AXHCTY.

@
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PABIHOBHUY I1., TAPACHUMIB O. 3uauenns pimen» Epponeiicbkoro cyay 3 npas AlOAUHH. ..

Berynni 3ayBaru. Ykpaina sk 4ieH
Panu €Bponu, parugikysasmu y 1997 p.
KoHnBeH1it0o mpo 3aXUCT NpaB JIOJUHH
1 OCHOBOMONOKHKUX ¢BOOOA (naii — Kon-
BEHIlis), 3000B’sA3aaCh BUKOHYBATH
yXBaJIeHI Mo/10 Hel pimeHHs €Bporei-
CBHKOTO CyNy 3 MpaB JIIOAWHU (mami —
€CI). Inernest He TiBKU PO 000B’A30K
BUIUIATH JICP’KaBOIO 3asBHUKOBI cIpa-
BEIJIMBOT KOMIIGHCALIT 32 OPYIICHHS
HOT0 KOHBEHIIHHOTO MpaBa, a TAKOX
po 000B’SI30K YCYHYTH Ti HEIOJIIKH
HaIliOHAJBHOTO 3aKOHOJABCTBA, AKi — 3a
BucHOBKOM €CIIJI — cnpuunHUIMN Take
nopymeHnus. Ulogo npyroro Buay
000B’s3KiB YKpaiHu CUTYyallisl akTyami3y-
Baslach y 3B’SI3KYy 3 THM, IIIO B OCTaHHIN
riepiox €CIJI gocuTs yacTo movyas y CBO-
iX pilIeHHsIX 3BepTaTH yBary Ha Taki BU-
MaJKH, KOJIM IPUYMHOIO TOPYLICHb IPaB
JONUHU OyNiv TieBHI nedekT came 1i 3a-
KOHOJaBCTBA. HalO1mbIIT SICKpaBo 11€ BU-
SBJUIOCH Y TaK 3BaHUX MIJOTHHX (a Ta-
KOX KBa3imiyoTHuX) pimeHHsx €CILIL.

O3HaueHa TEHJACHIISI y MPaKTHUIli
CrpacOyp3bKoro cyay micraia npsime Bi-
JNOOpakeHHs1 Y YHHHOMY HUHI PerimamenTi
€CIUI (cranom Ha 1 mumas 2014 p.) [1].
Taxk, y 4. 5 1 9. 7 #ioro npasuia 61 mpsmo
HIeThCs TIpo Te, IO MPH YXBaJICHH] MJIOT-
HUX pillleHb BiH MOXX€ BKa3yBaTH Ha Ti
3aX0JM 3arajJpHOTO (TOOTO HacaMmIepen
3aKOHO/IaBYOT0) XapakKTepy, sKi, Ha HOTo
IYMKY, Ma€ BXKUTH AeprKaBa-BiAmoBiIad
abW yCyHYTH, SIKIIIO MOYKHA TaK BUCIIOBH-
THCh, 3aKOHO/IaBUy MPUYHHY MOPYIICHb
npaB moarHu. O3HaYeHi HOPMATHBHI O-
JIOKEeHHs 1bOro PermaMeHTy mitoTh e
3 0epesnst 2011 p.

3BifCH BUTIIMBAE TIPUHITAIIOBO BAYXKITH-
BHI BUCHOBOK, 30KpEMa, 1 III0JT0 BUMOT JI0
BukoHaHHS pimens CCIUI. Sk Bimomo,

3a3BHyYail (mpuHaiiMHi B YKpaiHi) Taki pi-
NICHHS] BBRKAIOTHCS BHKOHAHUMH, SIKIIO
JieprKaBa-BiANOBIAaY CIIaTHIIA 3asIBHUKAM
nependadeHy HUMH (pilIEeHHSIMH) CIpa-
BE/IJIMBY KOMIICHCALIIIO 3a HOPYIIEHHS iX-
HiX KOHBEHI[IIHUX MIPaB; HaBITh SKIIO 1 HE
OyJTu JIIKBiOBaHI Ti HEOJIKH 3aKOHO/IAB-
ctBa, siki €CILJI y cBoix pilIeHHsIX BBaXKaB
0e3nocepeIHbOI0 MPUUYNHOK TAKHX I10-
pymens. ([o pedi, came y 11bomy, SIK BH-
JIA€ThCs, MOXKHA BOAuaTH OJIHY 3 o0OcTa-
BUH, SIKi 3yMOBJIIOIOTb T€, L0 [TOKA3HUKU
BukoHyBaHocTi pitens €CIL, xotpi Ha-
BOJISITHCS JIEPIKAaBOIO-BIAMOBIaYEeM, 3 OJI-
HOTO 00Ky, i KomiTeTom miHicTpiB Pamu
€Bpornu — 3 JPyroro, HEPiAKO AOCUThH BiJl-
PI3HSIOTHCS.)

3a3HaueHa CUTYyallis 3acayroBye, raja-
€MO, Ha TIPUCKITUTABY yBary Iie i Tomy, 1o
€CIJI BHCNOBIIOE «IIPETEH311» 3aKOHO-
JIABYOTO XapaKkTepy He TLIBKH y CBOIX Ii-
JIOTHHUX PIMICHHSIX, a |, IK CBIAYNATH HOTO
CydacHa MMpaKThKa, y 0ararbox iHIIKX.

VYTim, 3a3HaueHa mpodIiemMa J0ci Maiike
HE BUKJIMKaJIa YBaru 3 OOKy BITUHM3HSHUX
JIOCJITHUKIB; TXHI 3yCHJUIS, SIK BIOMO,
Oynu 30cepekeHi Maiike BUKITIOYHO Ha
BBl npaktuku €CIJI Ha HalioHaIbHE
(Hacamrrepes; CyI0BE) MPaBO3acTOCYBaH-
HSl, IPOTE aX HisSK HE HAa HAaLlIOHAJIbHY 3a-
KOHOTBOPYICTb.

Buknanennm, BBaXaeMo, OSICHIOETHCS
HeaOusiKa aKkTyaJlbHICTh TEMH, O3HAUCHOT
y Ha3Bi MPOTIOHOBAHOT CTATTI.

OTOX, METOIO OCTAHHBOT € BUSIBIICHHS
Ta cucremarn3amnis Tux pimens €CILI
o0 YKpaiHu, B SKUX BiH KOHCTaTyBaB,
o 6e3MmocepeIHbOI0 TPHUUNHOIO TTOPY-
meHHs 3a0e3neuyBaHnx KoHBeHIIi€ro mpas
OyJI¥ T1 YM 1HII HEOJIIKK HAIlIOHAIBHOTO
3aKOHOJIABCTBA.
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[Ipeamerom HaIoro AOCHTiKEHHS CTa-
mu 3a3HadeHi pimenns €CII, yxBaneni
HuM 3a riepiog 2008-2013 pp., B sikux Qik-
CYBaJIMCh 3aKOHOJIaBYi IPUYHHH MOPY-
IICHHS] KOHBEHIIIHHKUX MpaB. 3arajioM Ta-
KHX pitreHs 0yiio BusBiIeHo 122 (110 ckia-
nae 20,7% Bi1aCOTKIB Bij 3arajibHOT
KIUJIBKOCTI HOTO pillleHb, YXBAJICHUX 010
YkpaiHu npoTAroM BKa3aHOTO IIeCTUPIY-
yst). [Ipu iboMy 3a3HaUMMO, IO OCKITBKH
y 6ararpox i3 Hux €CILJI Bu3HaBaB mo-
pYIIEHUM HE OJTHE, a IeKiIbKa KOHBEHITiH-
HUX TIPaB, TO 3arajbHa KiJIbKIiCTh HOTO 3a-
KOHOJIaBUMX «IIPETeH31i» A0 YKpaiHu
MOXKEe MepediIblIyBaTh 3arajbHy Kijb-
KiCTh MPOaHalli30BaHUX PillIeHb.

Bxe HaBeneHi M0HHO MOKA3HUKHU J10-
3BOJISIFOTH 3pOOUTH BUCHOBOK IIPO T€, IO
OCHOBHA ITPUYHHA TIOPYIIICHB ITPaB, TIepe/l-
6auennx Konseniriero, Boauaerness €CITJT
BCE JK TaKH y HEIOJIKaX MMPaBO3acTOCOBHOT
JistbHOCTI (11oHa 79 % pillieHsb).

Kpurepii kiaacudikamii qocmiaxeHux
pimtens €CILJL. Ilepmum TakuM Kpute-
piem Oyno 0OpaHO 3MiCT TUX KOHBEHIIiN-
HUX TIpaB, sIKi Maiu 0u OyTH eheKTUBHO
3a0e3reveHi BiJIIOBIIHUMH 3aKOHOIaBYH-
MU HOPMaMH.

Jpyruii KpuTepiit IpyHTYBaBCS HA PO3-
PI3HEHHI ABOX BH/IIB O3HAYEHUX HEIOIi-
KiB: OJIH CTOCY€ETHCS TUX BHUIAKIB, KOJIH,
3 morsiny €CIJL, y BiTUM3HSAHOMY 3aKO-
HOJIABCTBI KOHCTATOBAHO BiJICYTHICTH HOP-
MHU 3aKOHY, CIIPSIMOBAHOT Ha 3a0€31eueHHS
Ta 3aXUCT KOHBCHITIMHUX TIPaB; a 1HIIHHA —
TUX BUTIAJKIB, KOJH iCHYIOY1 3aKOHOAaBY1
rapanTii Takux npas €CI1JI BBaxkae Hez1o-
CKOHAJIMMHU, HEC(PCKTHBHUMU.

TperiM KpHUTEpieEM MOCIyXKHUIIa Bep-
OanpHa (popMa BHpakeHHS (2, MOXKIIHBO,
TOYHIIIIE — IEOHTOJOTIYHUI CTaTyC) BU-
cHoBKIB €CI1JI momo HEQOMIKIB 3aKOHO-

JaBYMX IapaHTiil KOHBEHLIHHUX MPaB, sKi
(BHCHOBKH) BUILTUBAIOTH 13 HOTO PillICHb.
3a MM KpUTepieM Taki peKOMeH aIlii po3-
TTOIJISTFOTRCS Ha 1TBA BUAU: 1) npsmi (Komu
€CIUI TexcTyanrbHO, «BiABEPTO» POpPMY-
JIIO€ TIOJIOKEHHS PO HEOOX1/THICTh TIPH-
WHSTH Y1 3MIHUTH IEBHUH 3aKOH, a0u Mo-
KPaIIUTH IOPUANYHE TapaHTyBaHHsI TPaBa)
1 2) nenpami (xomu moAiOHOT MpsMOT BKa-
3iBkH y Tekcti pimenas €ECILJI nemae, ane
3a3Ha4YEHO, TaK YM 1HAKLIE, 1110 YMHHE 3a-
KOHOZABCTBO HE I03BOJISIE MOBHOLIHHO
rapaHTyBaTH, 3aXUCTUTH B YKpaiHi ICBHE
KOHBEHIIIHE MPaBo).

I, HapemTi, K 4eTBEPTUH KPUTEPiH
0yJI0 BUKOPUCTAHO Tay3eBUU PO3MOMLIT
BusBieHuX €CIIJI HenonikiB HALlOHAJIB-
HOTO 3aKOHOAABCTBA Y MeXaX CUCTEMHU
IpaBa YKpaiHu.

OTOX, CTIMPAIOYHCh HA 3a3HaUCHI KpH-
Tepii, cXapaKTepru3yeMO CTHUCIIO OCHOBHI
PEe3yJbTaTH HALLIOTO TOCIiIKECHHS.

A. 3a nepmuM KputepieM (To0TO 32
3MICIOM ROPYULEHO20 KOHBEHUYIIHO20
npasa) pimennst €CI1JL, B skux 3a3Ha4eHO
HEJIOJIIKM 3aKOHO/IaBYMX MPABO3aXUCHUX
TapaHTii, pO3MOIIISIOTECS TAKUM YHHOM:

— IOpYILICHHS MpaBa Ha CBOOOIY Ta
ocobucTy HepoTopkaHHICcTh (cT. 5 Kon-
BeHIIi1) OyJ0 KOHCTaTOBaHO y 32 pilleH-
HSIX, IIO0 CTAHOBUTH 26,2 % BiJ ycix pi-
menb €CIJL, B IKMX MicTHIIACh KPUTHKA
YKPaiHCBKOTO NMPaBO3aXUCHOTO 3aKOHO-
naBcTBa. [IpukinagoM MoXxe CIyXHUTH pi-
menHst €CIUL y cipasi «Nechyporuk and
Yonkalo npomu Yxpainu» (2011), B siko-
My KOHCTaTyBallOCh, IO MPAKTHUKA TPH-
MaHHS OOBHMHYBa4eHHUX ITiJ1 BapToro 0e3
KOHKPETHOTO IOPHINIHOTO MiATPYHTS 200
3a BiZICYTHOCTI YiTKUX HOPM, IKi O pery-
JIIOBAJIM IX CUTYaLilo — B PE3YJIbTaTi 40To
BOHHM MOXXYTh OyTH 1T1030aBJIeHi cBOOOAN
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MIPOTATOM HEOOMEXEHOTO Jacy 0e3 J10-
3BOJIy Cy/ly — € HECYMICHOIO 3 TPUHLUTIA-
MU IOPUANYHOT BU3HAYEHOCTI Ta 3aXUCTY
BiJl CBaBUIJIS Ta MPUHIIMIIOM BEPXOBCH-
CTBa IpaBa, sIKi YePBOHOIO HUTKOIO MPO-
XOIATh Kpi3b Konsenttiro [2];

— HEIOCTaTHIN 3aXUCT MpaBa BIACHOC-
Ti (cT. 1 Ilepmoro nmpotokony 1o Konsen-
uii) OyB BUsBIEHUU y 23 HOCTiTKEHUX
pimennsx (18,9%). Tax, y pitmnenni €CII
y crpasi «Seryavin and Others npomu
Yxpainuy (2010) Oyito Bka3aHo Ha Te, IO
Ha yac po3NIsiAYy L€l ClIpaBy HE iCHYBaJo
YITKHX 3aKOHOABYNX MOJIOKEHb, SIKi OyiH
Ou mijcTaBoIO JJisl MPUIUHCHHS MpPaB
YacTKOBOI BIIACHOCTI 3asBHHUKIB Ha TOPH-
e IXHpOTO OyauHKY [3];

— HOPYILEHHS [IPaBa Ha CIPaBeJIUBUM
cyn (ct. 6 KonBennii) €CIIJI Busius
y 12 nocnimxenux pimeHHsax (9,8 %).
[IpuknanoM MOXKe CIYXUTH pillleHHs
y cupaBi «Savitskyy npomu Yxkpainuy
(2012), B ssxomy €CI1JI 3a3Ha9MB, 110 «3a-
SIBHUK 3a3HAB TPYIHOLIIB IIPU OTPUMaHHI
JocTymy 70 Marepianis crpasu. Lli Tpyn-
HOWi OynW COIPUYUHEHI BiCYTHICTIO
B paMKax Hal[lOHAJILHOTO 3aKOHOJABCTBA
BiamoBigHuX rapanTiii. KpuminanbHo-
TIpoIIeCyaTbHUN KOIeKe (Ma€eThCS Ha yBasi
KpuminanpHo-IpouecyanbHUl KOAEKC
VYkpainu 1960 p. — Aem.) nepeadavas mpo-
Leaypy AOCTYIY MOTEPIiINX JO MaTepia-
JIB CIPaBH MICIs 3aKiHYCHHS PO3CIiay-
BaHHS 11 CTIpaBU 32 YMOBH, 1110 MaTepiaan
CIIPaBHU MEPEAAHO [0 CYyLy JUIS OJAJIbILIO-
ro posrsiay (ct. 217 uporo KIIK). Konexc
HaJI)KHUM YHHOM HE PETYIIOBAB ITUTaHHS
TaKOTO JIOCTYITY TOTEPIIJIOro abo iHIIUX
NPUYETHHUX 0Ci0 Ha OLIBII paHHIX CTaJIisX
MIPOBAHKEHHS 200 y pa3i, SIKIIO MaTepiain
cripaBu He Oynu mepefaHi 10 Cyamy AJIst
MOAAJIBILIOTO po3IsiAy. BinnosinHo 3ass-

HUK HE MaB HaJIC)KHOTO JIOCTYITY JI0 MaTe-
piaiB crpaBu i 1€ iCTOTHO BIUIMHYJIO Ha
e(eKTHBHICTH Iporiecy» [4];

— KOHBEHITIHY 3a00pOHY KaTyBaHHS
(ct. 3 Kongentii) €CILJI BBaxkae mopymie-
HOW Yy 12 mocmimkenux pimeHHsx (9,8%).
Hanpuknan, pimenns y cnpasi «Oleksiy
Mykhaylovych Zakharkin npomu Yxpai-
nu» (2010) €CIUI moTuBaB TIIM, 110 00-
MEXXCHHsI TIpaBa 3asBHUKA Ha JOCTYI JI0
MarepiajiB CIIpaBW Ha PpaHHIX CTaIifAX
MIPOBA/KEHHS, SIKE CTAJIO MOKIIMBUM BHa-
CJIIJIOK BiJICYyTHOCTI BiJITIOBITHUX T'apaHTIil
y HaIl[iOHAJIbHOMY 3aKOHOJaBCTBI, OyJI0
HETIPOTIOPIIIHHUM 1 HE BIAMMOBIANO0 BH-
MO03i €(heKTUBHOTO TOCTYIy A0 IpoBa-
JOKSHHS s 1i1ed cr. 3 KonBeHmii [5];

— MOpPYILEHHS [IpaBa Ha MOBary J10 0Co-
ouctoro Ta cimeitHoro xutTs (cT. 8 Kon-
BeH1ii) €CIJI koHcTaTyBaB y 7 pillieHHsIX
(5,7%). Vloro HaiiGisb1 3arabHy MO3HUIIiI0
BitoOpakae, 30KpemMa, pillleHHs y cIipaBi
«Sergiy Volosyuk npomu Yxpainuy (2009),
B SIKOMY 3a3Ha4€HO, 1[0 «IIepeBipKa Kopec-
MMOH/ICHINT B’SI3HIB, 3IHCHIOBAHA B aBTO-
MaTUYHOMY PEKHMMI Ha ITiICTaBi IPaBOBUX
HOPM, SKi chOpPMYITHOBaHI B TOCUTH 3a-
TaJbHIN opMi 1 sIKi HAIAOTh aMiHICTpaIIil
MICIIh TI030aBJICHHS BOJII IIIMPOKI TUCKpe-
ilH1 TOBHOBa)KEHHS y LIbOMY 3B’SI3KY, CTa-
HOBUTH NPAKTHKY, sIKa HE Bi/NOBIJa€ BU-
Mmoram cT. 8 Konsermii» [6];

— TIOpPYTIEHHA TIpaBa Ha CBOOOY BHU-
paxenHs morsafiB (ct. 10 KonBenii)
Oys10 KoHcTaroBaHo y 2 pimeHusx €CII
(1,6%). Taxk, y pimenni «Editorial board
"Pravoye Delo’ and Shtekel npomu Ykpa-
inuy (2010) 3a3HaUEHO, 30KpEMa, IO «HA
TOW Yac He iCHYBaJIO HalllOHAJIILHUX HOP-
MaTHBHHX aKTiB CTOCOBHO JEpKaBHOI pe-
€cTpatii iIHTepHEeT-BUIaHb 1 1110, SIK CTBEP-
TOKyBaB Ypsin, 3akoH Ykpainu «IIpo apy-
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KOoBaHi 3acobu MacoBoi iHpopmamii
(mpecy) B YkpaiHi» Ta iHII HOpMaTUBHI
aKTH, SKi PErymatoloTh cdepy 3acobiB mMa-
coBoi iH(opmalii B YkpaiHi, He MICTHIN
Oy/lb-SIKHX IOJIOKEHb NIPO CTaTyC IHTEP-
HET-BHUIaHb a00 PO BUKOPUCTAHHS iH-
(hopmartii, orpumanoi 3 [HTepHETY, a Ta-
KOX BIICYTHICTb Ha HalliOHAJIbHOMY PiBHI
JOCTaTHBOI 3aKOHOAABYO1 Oa3y, sika O j10-
3BOJISIJIA KYPHAJIICTaM BUKOPUCTOBYBATH
orpuMany 3 [HTepHery iHdopmamito 0e3
OCTpaxy Hapa3UTHCS Ha CAaHKIIi1, CepHO3HO
MePENIKOKAII TIPECi BiirpaBaTu poib
«CTOPOKOBOTO TIca CycHibeTBa». Ha gym-
Ky Cyny, TOBHE BUKJIFOUEHHSI TaKOi iHPOP-
Martii 31 cepu 3acTOCyBaHHS 3aKOHOIAB-
YUX TapaHTid KypHATICTCHKUX CBOOO
MOJKE caMe 110 c00i CIIPUYUHUTH HETPaBo-
MipHEe BTpy4aHHS y cBOOOIY IpecH, ra-
panroBany ct. 10 Konsenuii, i oTxe, Bpa-
XOBYIOYHM HEJOCTATHICTh y HalliOHAJIbHO-
MY 3aKOHOJIABCTBI HAJIC)KHUX TapaHTIiH 1J1st
KYPHAIICTIB, IKi BUKOPUCTOBYIOTH iH-
(dhopmariro, orpumany 3 IHTepHery, 3a-
SBHUKH HE MOTJIM JIOCTAaTHBOI MipOIO
nependadyaTy HACHIIKH, O KX MOTJa
MPHU3BECTH OCKapKyBaHa myOuikaris. Lle
nae CynoBi miicTaBy BBa)KaTH, IO BHU-
MOTH MO0 3aKOHHOCTI, 3aKpiMIeHoi
B npyromy myHkTi cT. 10 KonBenii, no-
TpuMaHo He Oyno» [7];

— MOpYUICHHS MpaBa 3asBHUKIB Ha 10~
JaHHs 1HUB1yabHOT 3as18U (cT. 34 Kon-
BeHIIii) OyJT0 KOHCTATOBAHO Y 2 PilIeHHAX
€CIUI (1,6 %). llpukiiagom Moxe mo-
CIyXUTH pilieHHs y cmupasi « Vasiliy
Ivashchenko npomu Yxpainu» (2012),
sIKa CTOCY€TBCSI HQJaHHS POJMUYaM 3acy-
JDKEHOTO JIOCTYITY JIO MarepialiB ClpaBH
IUTsT 3a0e3MeYeHHST HOMY MOJKJIMBOCTI
3BepHeHHs 10 €CIJI, ne €CIIJI xoHcTa-
TYBaB, 110 X0ua YPsiA CTBEPIKyBaB IPO

Te, 0 POINYi 3asIBHUKA MOTJIH JIOIIOMOT -
TH HOMY OTPHMAaTH KOMii JOKYMEHTIB, SIKi
Oynu fiomy mOTpiOHi, BiH, OJJHAK, HE TO-
SICHUB TIPOIEAYPH, 3TiTHO 3 AKOIO0 Ml
JIiSATH 3asBHUK Ta, HAPUKJIIAJ, OTO Opar,
abu OCTaHHIN MIT OTpUMATH TOCTYT 10
MarepiaiB cripaBH 3asiBHUKA [§].

Hani. ITo ogaomy pimennro €CI1JI
mpoTy YKpaiHnu (KOXKHE 3 HUX CTAHOBHUTH
0,8 % Bij 3arajJbHOI KITBKOCTI THX, B SIKMX
BHUCIIOBJICHI 3ayBa)KEHHSI IIOJI0 HAI[IOHAITb-
HOTO 3aKOHOJ[ABCTBA) MPHITAJIA€ HA BUSIB-
JICHHSI MOPYIIeHbh TAKUX KOHBEHIIIHHUX
npas:

— mpaBa Ha cBobony 3i0paHb Ta
00’eqnans (c1. 11 KonBeniii), a came pi-
meHHs y crpasi «Koretskiy and Others
npomu Yxpainuy (2008) Bkazye Ha Te, 1110
nonoxkeHHs 3akoHy Ykpainu «IIpo
00’ eIHaHHS TPOMAJISIHY, SIKi PErYIIIOITh
peectparito 00’ eTHAHb TPOMAJISH, € 3a-
HAJTO PO3MUTUMH, 00 OyTH TOCTaTHHO
«mependadyBaHUMMY JIUTS 3aIliKaBIEHUX
oci0, Ta HaJAKOTh JEePKaBHUM OpTraHam
3aHAJATO MUPOKI MEX1 pO3CyRy y BHpi-
NICHH] MUTAHHS, YU MOJXE IEBHE
00’ eqHaHHS OyTH 3apeecTpoBaHuM [9];

— mpaBa Ha BibHI BuOOpH (cT. 3 Ilep-
moro npotokoiy 1o Konsenuii). ¥ crpa-
Bi «Kovach npomu Yxpainuy (2008)
€CI1JI BUCTOBUB MTO3HMIIIIO, 3T1AHO 3 SIKOIO
«HE 1CHYBAJO OJHOTO 3aKOHOJABYOI0
TTOJIO’KEHHS UM HaIliOHAIHHOI MPaKTHKH,
0 MOSICHIOBANX O, AKi caMe YNHHUKHU
MOXHa BBaXKaTH “IHIIMMHU 0OCTaBUHA-
Mu”. 30KpeMa, € He3pO3yMIJIUM, YU CIIiJT
OyJio BBaXKaTu “iHIIUMU OOCTaBUHAMH
Ti, SKi He Oynu mependadeni ct. 70 (ma-
€ThCs Ha yBa3i 3akoH Ykpainu «IIpo Bu-
0OpHM HapOJHHUX JICIYTaTiB YKpaiHm» Bij
18 xoBtHst 2001 p. — Aém.), 1 un naBajo
1€ MOXKJIUBICTh BUOOPYMM KOMICISIM Ta
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cynaM (y pa3i OCKap)KeHHs TAaKHUX PIillIeHb
1o cymiB) o6iiiTu hopmymtoBaHHs cT. 70
Yyepes TIIyMadeHHs “IHIIHMX 00CTaBUH SIK
TaKHX, 10 BKIIOYAIOTh 00OCTaBUHHU, TIe-
pendaueHi muM nojokeHHsIM. Kpim Toro,
y cT. 70 mepemiueHo momii, BHHUKHEHHS
SIKUX T 4ac BHOOPIB MOTJIO MPU3BECTH
J10 BU3HAHHS TOJIOCYBAaHHS HEOIHCHUM,
TOJi SIK MOJIOKEHHS CT. 72 perynioBayin
MOPSIIOK PO3MIISLY MPOTOKOJIIB TOJIOCY-
BaHHS 1 HE Maiu 0e3MoCepeTHbBOrO CTO-
CYHKY J0 Takux momii» [10];

— TpaBa Ha OCKAPKEHHS y KPUMiHAIIb-
Hux crpaax (ct. 2 [Iporokomy Ne7 no
Kousenuii). ¥ pimenni y cnpasi « Hristov
npomu Yxpainuy (2009) €CII xoHncTary-
BaB BiJICYTHICTh €()eKTUBHOI MPOILETYyPH
OCKap>KEeHHsI B aJIMiHICTPaTHUBHUX CITpa-
Bax, OCKIUIBKH TIEPETIISA]] TOCTAHOBU CYIy
PO HAKJIaJACHHS aAMiHICTPATUBHOIO CTAT-
HEHHS MIT 1HIIIFOBaTUCS a00 3 OIVIsIy Ha
MpOTECT, BHECEHUH TTPOKYypOpoM, abo
3 OIVIATY Ha KIIOMOTAHHS, MTO[aHE TOJIOBOIO
CyIly BUIIIOTO piBHA. ToOTO Taka mporeay-
pa He Oyna 6e3mocepeHbO JTOCTYITHOIO
JUIsl CTOPOHH Y CIIPaBi, OCKIUIBKH Wil CTO-
POHI JI03BOJISIIIOCS JIMIIE 3BEPHYTHUCS JI0
BIJIITOBIIHUX MOCAJ0BUX 0CI0 13 MPOXaH-
HSM TIeperyIsHyTH cripaBy [11].

OTxe, BUXOISMYN 3 HaBEJCHUX TTOKa3-
HHKIB, MOKHA 3pOOUTH BHCHOBOK, IO,
37aBajock OM, Halripiie 3a0e3neuyoThCs
3aKOHOJABYNMH I'apaHTISIMU MIPaBa, epe/-
Oaueni crartssmu 5 1 6 Konsenmii Ta ct. 1
[Tepmroro npotokoiy 1o Hel. OmHaK TaKwid
BHCHOBOK OyB OM HETOYHHM, OCKLIBKH HE
BPaxoBY€ KiJIbKICHE CITiBBITHOLICHHS THX
MpaB, HA MOPYIIEHHS SIKUX CKap>KUIHCh
3asBHUKH, 1 TUX TOPYIIEHb, 9K OyH 3a-
(hikcoBaHi y TIpoaHaIi30BaHUX PIIICHHIX
€CIJI (Taki MOKa3HUKY TITAHYEMO BUSBHU-
TH y TTOJANTBIITNX JOCITIKSHHSX ).

Kpim HaBeneHoro, ciij okpeMo 3Bep-
HYTH yBary Ha Te, [0 HaHOIbIIa KiJb-
KICTh MOPYNICHUX KOHBEHI[IWHUX MpaB
Oyma 3adixcoBana €CI1JI 3a 2008-2013 pp.
0710 TpaBa Ha e(eKTUBHUH 3aci0 opu-
nuuHoro 3axucty (ct. 13 Konenmii) —
y 52 #ioro pimenHsx (42,6%). Y 3B’ 3Ky
3 IIMM HaraJaemo, 1o NOpyIICHHS 03Ha-
YEHOT0 NPaBa, 3a3BHYAH, «IIPUB’SI3YFOTHCS
€CII no mopymieHHs AepKaBOIO-BiIIO-
BijIadyeM iHIIOTO0 KOHBEHIIIHHOTO TpaBa,
JUIS 3aXUCTy sikoro — 3 morsiay €CIIT —
3a0pakiio epeKTUBHUX IOPUANIHUX 3aC0-
0iB. Hanmpukinan, y pimenHi y crpasi
«Uhan npomu Yxpainuy (2008) €CILI
BKa3yBaB Ha BIJICYTHICTh €(PEKTHBHOTO
3aco0y OCKapXeHHS HEBIAMOBIIHOCTI
YMOB TPUMaHHS MiJ[ BapTOK: «Ypsia HE
MPOJEMOHCTPYBaB MOKIIUBICTh 32 YKpaiH-
CbKHUM 3aKOHO/aBCTBOM JUJIS 3asiBHHKA
CKapXKUTHUCS HA YMOBH TPUMaHHS 49U HE
JTOBIB TOTO (haKTy, 110 3aCO0M 3aXHCTY, AKi
oMy nocTymHi, Oynu epeKTUBHUMU, Ha-
MPUKIIAJ, [0 BOHU MOTJIU HOIEPESIUTH
MOPYIICHHS TIpaBa (BUHUKHEHHS YU MPO-
JIOBKCHHS) UM 110 BOHU MOTJIH O HamaTh
BIATIOBITHE BiAIMIKOAYBaHHS. TakuM 4H-
HOM, Cy/ TOXOIWUTH BUCHOBKY, IO MaJiO
Mmiciie mopymeHHs c¢T. 13 KonBeHmii
y 3B’5I3Ky 3 BIICYTHICTIO Y HalliOHaJIbHO-
MY 3aKOHO/IABCTBI €)EKTHBHUX Ta JIOCTYII-
HUX 3aC001B 3aXHCTY 3a CKapraMu 3asiBHU-
Ka 111010 JTIKyBaHHSA Ta YMOB TPUMaHHS)
[12]. Cxoxa mo3utist BuciaosieHa €CIIJI
TAKOX y HWOTO pINIEHHSAX y CIpaBax
« Yakovenko npomu Yrpainuy (2008) [13],
«Malenko npomu Yxpainuy (2009) [14] Ta
HU3II IHIHX cripaB. Y crpasax « Vergelskiy
npomu Yrpainuy» (2009) [15] ta «Bykov
npomu Yxpainuy (2009) [16] xoHCTaTOBA-
HO BiJICyTHICTb €()EKTHBHHX 3aC00IB IOpH-
JMYHOTO 3aXUCTY Y CKaprax Ha TPHBAIICTh
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BIJIITOBITHO KPUMIHAJIBHOTO Ta ITUBUIEHO-
ro MPOBA/DKCHHS. SICKpaBUM MPUKIAIOM
takox Oyae pimenns €CILI y cnpasi
«Bogatova npomu Vxpainuy (2010), ne
3a3HA4YCHO, 10 €(EKTUBHI HalllOHAJIbHI
3ac0o0M 711 OCKapIKCHHS KOHCTHTYIIIHHOC-
Ti 3aKOHOJIAaBYMX TIOJIOKEHB BIiJICYyTHI,
OCKUIBKH YKpaiHChKa IpaBoBa CUCTEMa He
Hajiae 0co0i mpaBa 0e3MoCepeHbO 3BEP-
Hytuch 10 Koncruryniitnoro Cyny [17].
b. 1o >k cTocyeThCs Xapaxmepy Heoo-
JKI8 3aKOH00A8UUX 2apanmill npaso3a-
Xucmy, TO Halle J0CIIKSHHS BUSBUIIO,
0 TaKUH HEJIOMIK, SK TOBHA BiJICYTHICTh
HEOoO0X1THOTO 3aKOHO/IABUOTO IapaHTyBaH-
Hs1 KOHBEHIIIHHHX TIpaB, OyB 3a(ikcoBaHMH
€CIUTy 97 pimrennsx (79,5 % Bizg 3araib-
HOI KUTBKOCTI PillIeHb, B IKUX 3a3HAYCHO,
10 3aKOHOJIABY1 HEJIOMIKH TPABO3AXHUCTY
€ MIPUYMHOIO MOPYIICHHS TAKUX TPAaB).
OnHUM 13 sICKpaBHUX MPHUKJIIAJIiB TAKOTO
pizHoBuy pitreHs ECITJI moxe mocmyry-
BaTH Horo pimeHHs y cupasi « Garkaviy
npomu Yxpainuy (2010), B axoMy BiH 3a-
3HAYUB, 30KpeMa, Take: «Ypsj He HaBiB
JKOIHHUX 3aKOHOJABYMX TOJOXKEHb YU TO
KpuminansHO-TIpoliecyanbHOro KOAEKCy,
YU TO IHIIMX HOPMATHBHO-IIPABOBUX aK-
TiB, sIKi 0 mepembavany, HaBiTh MUISIXOM
MOCHJIAHHS, IPOIEAYPY MO0 TPUMAHHS
0co0H MiJ BapTOIO 3 METOI0 eKCTpaauLil
a00 3aCTOCYBaHHS 1HIIMX MI>KHAapOIHO-
MPaBOBUX 3aXOiB MPaBOBOT JOIMOMOTH
y KpuMiHaIbHUX cripaBax. Cyj BBaxae,
10 0OCTaBUHM CIIPaBH CBiTUYATh MPO TE,
[0 3aTPUMAaHHS 3assBHUKA MPOTATOM 3a-
3HaYEHOTo TMepioy He OylI0 HaJIeKHUM
YHHOM 3aKOHOJIaBYO 00IpyHTOBaHOY [18].
[HIIMM PiI3HOBUIOM PO3TJISIyBAHUX
HENOJIIKIB €, K 3a3Ha4aJIOCh BHIIIE, HEHO-
CTaTHS A1€BICTH, HEJTOCKOHAIICTH 3aKOHO-
JABYHX TIPABO3aXHCHUX rapanTiif. Moro

KoHcTaToBaHo y 34 pimennsax €CILI
(27,9%). Ang npuxinany MO>KHa HAaBECTH
pitenns €CII y cnpasi «Buryaga npo-
mu Ykpainuy (2010), B skoMy BKa3aHO, 10
«BI/ITTOBi/THE HaITIOHAJIFHE 3aKOHOAABCTBO
PETYII0E MpoIeCyalbHi 3aX0AH, SKi CTO-
CYIOThCS O3HAWOMJICHHS 3 MaTepiaiamMu
CTIpaBH, IPOLIETYPH TIEPEIAaHHS CIIPABU 110
Cy/ly Ta TIOBEpHEHHsI CIIPaBH Ha JIOJaTKOBE
pO3CIiAyBaHHSI, aj¢ He HABOAUTH TITKUX
MpaBWJI MOJI0 TOTO, SIKUM OPTaHOM, Ha
SKUX TIJCTaBax Ta Ha KU CTPOK MOXKE
OyTH MPOJIOBKEHO TPUMaHHS 0OBHHYBA-
YEeHOTO I1i]] BapToro» [19].

OTxe, caMe BiJICYyTHICTh HEOOX1THUX
3aKOHOJABYUX 3aC00IB MPaBO3aXHUCTy
€ HaWOIIbII MOMUPEHUM Je(eKTOM 3a-
KOHOJIaBYOTO TapaHTyBaHHS KOHBCHIIIH-
HUX TPaB.

Takuii BUCHOBOK MaB OW Opi€HTYBaTu
BITUM3HSIHOTO 3aKOHOAABIS HacamIepes
Ha 3anoBHeHHA BusBiaeHnux €CIII npo-
raliiH y 3aKOHO/JaBYOMY 3a0e3MedyeHH1
KOHBEHIIIHHUX TIPaB.

B. Tpertiit kputepii, K 3a3Ha4aI0Ch,
CTOCYETBCS hopMU CJ108ECHO20 BUKIAOY
(ab0 X TEOHTOJOTIYHOTO CTATYCYy) BMi-
mennx y pimenusx €CIUI #ioro peko-
MEH/IaIli{ 110/10 TIOKPAIIeHHs 3aKOHO/IaB-
YOro rapaHTyBaHHs KOHBEHI[IHHUX TIPaB.
JlocimikeHHsT BUSIBUIIO, 110 aOCOIIOTHA
OITBIITICTh TAKUX PEKOMEHIAIlIH BHCIIOB-
JIOETHCSA HUM Y, TaK OM MOBUTH, HETIPS-
Miii popmi. | 11e 3po3ymisio, OCKIIBKHU BiH
(dbopMabHO HE YITOBHOBaXkeHUH KOHBEH-
[[I€}0 HaJlaBaTH KaTErOPUYHI BEJIHHS,
«BKa3iBKH» 3aKOHOTBOPYOTO XapaKTepy
Ha afpecy Jep’KaBU-BiIIOBiga4a, IMIaHy-
toun i1 cyBepenirer. (Xi0a mo Temep 3a
BHHSTKOM TaK 3BaHHX MIJOTHUX PIIICHB,
CTOCOBHO SIKMX BiH BCTAHOBHB TaKe I10-
BHOBa)KEHHS Y CBOeMY PernmamenTi, mpo
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[0 WILIOCS Ha MOYarKy Ii€i cTaTTi.)
[pukIaI0M MOXKE CITYKHUTH Oy/Ib-SKE MO0-
JIOXEHHSI 3 TUX HOTO PillleHb, JIC € BKa3iB-
Ka Ha BIJICYTHICTh 3aKOHOJIABYOTO PETy-
JIFOBaHHS NIEBHUX MPaBOBITHOCHH a00
K Ha HEe(PEeKTUBHICTh iICHYIOUOTO pery-
JIIOBaHHS; aJKe caMme 3a JIOTTOMOTO0 Ta-
kux GopmymoBanb €CI1JI Hauebu cro-
HYKa€ JIepKaBy-BiJIIIOBi/[a4a JI0 MPUIAHST-
TS HOBUX 3aKOHOJAaBYMX aKTiB, Kl OU
3aIOBHIOBAJIA TIPOTAIIMHU Y TIPaBOBOMY
11011, a00 10 BHECCHHS 3MiH y BXKE iCHY-
104l aKTH 3 METOIO0 MOKPAIIEHHS MPaBo-
3aXHUCTY.

[Ipote 3pinka €CII Bce x Taku 10-
3BOJIIE COO1 BUKOPHCTOBYBATH 1 KaTero-
pu9HO 3000B’sA3yI0uy GOpMY BHKIATY
CBOIX BUCHOBKIB (HaBiTh 1 HE B MUIOTHUX
piteHHsIX). SIK MpUKIIa MOXKHA HABECTH
Horo pimenHs y cupasi «Trosin npomu
Yrpainuy (2012), B sxoMy 3a3HAYa€THCS,
IO TOJOKEHHST HAIllOHAIBHOTO 3aKOHO-
JIaBCTBA 3aMpPOBAKYBaIN aBTOMATHUHI
00MeKeHHS 4acTOTH Ta TPHUBAJIOCTI TO-
0avyeHb JIJIs BCIX 3aCy/KSHHX JI0 JIOBIYHO-
ro 1o30aBJIeHHS BOJI Ta HE Mepeadoavanu
Oy/Ab-SIKOTO PiBHSI THYYKOCTI MPU BHU3HA-
YEHHI TOT0, Y OYJIM Taki CyBOpi 0OMEIKEH-
HS JOLIJIBPHUMH Ta IIWCHO HEOOXITHUMU
y KOOKHOMY KOHKPETHOMY BHIIQJIKY, HABITh
SIKILIO BOHH 3aCTOCOBYBAJIUCH A0 OCi0, 3a-
CY’KEHHX J0 HalCyBOPIIOi 3a KpUMi-
HaJILHUM 3aKOHOJIABCTBOM MipH TIOKapaH-
Hs1. CyJ1 BBaXKaB, [0 PETYIIOBAHHS TAKUX
MUTaHb HE TOBUHHO 3/[IICHIOBATHCH TSI
XOM 3aMpPOBAKEHHS HETHYYKUX OOMe-
JKCHb Ta IO JICP)KaBH MAIOTh PO3POOUTH
BJIACHI CUCTEMH OLIIHIOBaHHSI IPOTIOPIIiii-
HOCTI, SIKi HaJ[a Ty Th JIep>KaBHUM OpraHam
3Mory 30aaHCYBaTH IHTEPECH 0COOH Ta
JepKaBU W BpaxyBaTH OCOOJIUBOCTI KOXK-
HOT'O KOHKpETHOTro BUNaaky [20].

I'. Hapermuri, yeTBepTHii KpuTepili mo-
JATaE, SIK 3a3HaYaI0Ch, Y H0Oii euseéne-
Hux ECILI neoonikie ykpaincokozo 3a-
KOHOOagcmea 3a 2ay3amu 4u incmumy-
mamu. Hame mocitikeHHS BUSBHIIO, 1110
3HaYHa KIJbKICTh HOro HEIOIIKIB, Ha K1
BKazye y cBoix pimennsx €CIJI, € mix-
rajy3eBuMH. Taka cuTyallist 3yMOBIIeHa
THM, 110 MaiKe KOXKHE 3 KOHBEHI[IMHUX
MpaB Mae, Tak YM 1HAKIIE, KOMIIIEKCHUH
XapakTep, a 0TKe, KOXKeH i3 Horo pi3HuX
aCIEeKTiB MOXKE PEryJarOBaTUCh HOPMaMHU
OKpeMoi rany3i mpaBa KpaiHu-BiAMOBiAa-
ya. Hampukiiaa, Heq0J1KU [IUBIIBHOTO
MpolieCcyaIbHOTO TpaBa HEPIAKo 3adima-
IOTh T€ UM iHIIIE MaTepialibHE IPaBo, CKa-
JKIMO, IUBIUITbHE YU TPYIOBE (HATIPUKIAI,
pimennst ECIUL y cripasi «Buchkovskaya
npomu Yxpainuy (2009) [21] 3BepTac
yBary HalliOHaJbHOTO 3aKOHO/ABIS Ha
BIJICYTHICTh MPOLEAYPH OCKAPKCHHS
TPUBAJIOTO0 HEBUKOHAHHS PIIEHB CYIY
010 CTATHEHHS 3 POOOTOABIIA HAJICK-
HHUX MPaliBHUKY BUILIAT 332 TPYAOBUM
3aKOHO/JIaBCTBOM).

V 3akoHOIABCTBI YKpaiHu He mepeoa-
YeHa IpoIeTypa OCKapKeHHS HEHAJIS)KHIX
YMOB TPAMAaHHS TTiJ] BAPTOIO — OCKAPIKEHHSI,
CHPSIMOBAHOTO HAa OTPUMAHHSI KOMITEHCAITi1
3a Take MMOPYIICHHS (JIUB., HAITPHUKIIAJI, Pi-
mennss €CILJ y cupasi «lglin npomu
Yxpainuy (2012) [22]), a 111 mpobitema cTo-
CYETBCS BOTHOUAC 1 KpUMiIHATTFHO-BUKOHAB-
4Oro Tpasa, i, MabyTb, aIMiHICTPATUBHOTO
MPOLIECYaJIbHOTO MPaBa.

Takox ciijt 3a3HaUYUTH, IO AOCHUTB I10-
HIUPEHUM MIXKTally3eBUM HEIOJIIKOM
€ HaaMipHA TPUBAIICTH K ITUBIIHLHOTO,
TaK 1 KpUMIHATBHOTO TIPOBAIKESHHS (TIpH-
KJIa10M Moxe ciyxutu pimenns €CII
y cnpasi «Vashchenko npomu Yrpainuy
(2008) [23]).
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o x mo moxiny BusBaeHnx €CILJI
HEJOJIKIB 3aKOHOIAaBCTBa YKpaiHW 3a ra-
JTy3€BUM KpPUTEPieEM, TO (SIK BHSIBHIIO JO-
CIIDKEHHSI) 1X MOXHA PO3IMOIITATH Ha
TaKi BUOU:

— HEJOJIIKH ITUBUILHOTO TIPOIECyallb-
HOTO 3aKOHO/IaBCTBa OyJIM KOHCTATOBaHi
y 71 pimenHi (1o craHoBuTh 58,2 % Bif
YCiX MpoaHaTi30BaHUX PIllIeHB);

— Ha 1e(PEeKTH KPUMIHAIBHOTO IPOIIe-
CyaJTbHOTO 3aKOHOJIaBCTBA BKa3aHO y 48 pi-
menHsx (39,3 %);

— OO TIOPYIICHHS UBUTFHUX TIPAB,
TO Ha HUX OyII0 3a3HaYEHO y 29 pIilIeHHAX
(23,8%);

— 3aKOHOJIaBYi HEJIOTIKH y TPYTOBOMY
mpaBi Oyio 3a¢ikcoBaHO y 26 pilIeHHIX
(21,3%);

— nedeKTH 3aKOHOIaBCTBa y cdepi KpH-
MiHAJBHOTO TpaBa OylI0 KOHCTATOBAHO
y 20 pimennsx (16,4%);

— IO X J0 HEJTOCKOHAJIOCTI BPETyITo-
BaHHS KOHCTUTYLIWHUX IIpaB 3asBHUKIB,

TO ii Oy70 BCTAaHOBJIEHO y 3 piMICHHIX
(2,5%);

— y Taiy3i 3eMeITbHOTO TIpaBa HeJIOTIKI
3aKOHOJABYOTO PEryIIOBaHHS Oylo BUSB-
neHo y 3 pimenusx (2,5%);

— Ha Tajy3b aaMiHICTPAaTHBHOTO CYI0-
yuHCTBa npumazae 2 pimenns (1,6%);

— onne pimenns (0,8 %) npumagae Ha
nedeKkTr 3aKOHOIAaBCTBA B Taly3i €KOJIo-
TIYHOTO TIpaBa.

IIpo6seMa y1ocKOHaJIEHHS 3AKOHO-
AABYUX IapaHTiid NpaBo3axucry Bia-
noBigHo no mo3uuiii €CILJI. Cxnano-
BOIO YaCTHHOIO HALIOTO JOCJiIKEHHS
Oymna crnpoba BUSBUTH, YU peayizye
(i sxor0 Miporo) YkpaiHa y cBOii 3aKo-
HoAaBuil misimpHOCTI BKa3iBku €CIIJI
CTOCOBHO MPaBO3aXMCHUX HEIOMIKIB ii
3akoHOAaBcTBa. L{10 crpoly Oymo 3po-
o1eHo, 30kpeMa, moao ynHHOTO KIIK
VYkpaiau (2012).

PesynbraTti 03Ha4eHO1 PO3BiAKH BigO-
OpaxeHo y Tabmuiti.

Ne
3/m

3MicT 3aKOHOJABYOI0 HE10/1iKy, KOHCTATOBAHOIO
y pimenni €CILI

3akoHomaB4i 3MiHH
(3a KIIK Ykpainu)

1

BincyTHiCTB 3aKOHOABYOT IPOLIETYPH MPH3HAYCHHS 3aXUCHUKA JUIS
HaJIaHHs 0€30IUIaTHOI MPaBOBOI IOTIOMOTH Ha CTalii KacaliifHOTro
MIPOBAKEHHS, KOJIU BiAMIOBIAHO 10 KprMiHaIbHO-TIPOLIECYaTbHOTO
KOZIEKCY YKpaiHM Taka IOpHINYHA JOMOMOra Bke Oinbiue He Oyia
000B’s13x0B010 (11. 31 pimenns €CIUL y cipasi «Shabelnik npomu
Vrpainu» (2009) [24])

He BpaxoBano

HenocrarHiCTh 3aKOHOIABIOTO PETYTIOBAHHS TPUMAHHS ITiJ] BAPTOIO
00OBHHYBa4€HOT0 Ha €Talli CyJOBOTO MPOBALKEHHSL: BIICYTHICTh YiTKO
c(hOopMyIIbOBAHUX MOJIOKEHB, SIKi O JaBaJli 3MOT'Y BU3HAUMTH, YU
MOXJTHBO (1 SIKIIO TaK, TO 32 SIKMX YMOB) Ha €Talli CyJJ0BOrO IpoBa-
JOKEHHS y HAJISKHOMY TIOPSIIKY TIPOJIOBKUTH TPHUMAHHSI IiJ] BAPTOIO,
BCTAHOBJICHE HA JOCYIOBOMY €Talli IPOBAKCHHsI Ha BU3HAYCHUI
CTPOK, HE BIJIIOBIIa€ KPUTEPiI0 «Iepe10adyBaHOCTI 3aKOHY», K
11p0or0 BuMarae 1. 1 ct. 5 KoHBeHIiT; a Takox 1110 HeHaBEeICHHS Cy/ia-
MH MOTHBYBAHHS IIPH CaHKI[IOHYBaHHI TPUMaHHS ITiJ] BapTOIO IPO-
TSTOM TPHUBAJIOTO MPOMIKKY 9acy € HECYyMiCHUM 3 MPHHIUIIOM 3a-
XHCTY BiJl CBaBULIA, 3aKpiruieHnM y 1. 1 cT. 5 KonBenuii (. 63 i 64
piwenns €CIUL y cnpasi «Buryaga npomu Yxpainu» (2010) [19])

Bpaxosano (ct. 331)

24
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Bakinuenns maon.

Ne
3/m

3MicT 3aKO0HOAABYOI0 HEA0J1iKy, KOHCTATOBAHOI'O
y pimrenni €CILI

3akoHomaBYi 3MiHH
(3a KIIK Ykpainu)

3akoHO/aBYi MPOTaJIMHK 3 MUTaHb MIXXHAPOAHOTO CIiBPOOITHUIITBA
y rajysi KpUMiHaJIBHOTO MPOIIECY, 30KpeMa CTOCOBHO BUiadi 0ci0,
SIKi BAMHUIM KPUMiHAJIbHE [TPaBONopyLIeHH s (excTpaauiii). Hampu-
knan, y .73 pimenns €CIL y cupasi « Garkaviy npomu Yxpainuy
(2010) [18] 3a3naueHoO, 1[0 HE ICHYBaJIO XKOIHUX 3aKOHOIABUNX
0JIOXKEHB, YU TO KpUMiHaIbHO-IIPOLECYaTbHOTO KOACKCY, YH TO
IHIINX HOPMAaTHBHO-NIPABOBHX aKTiB, 5IKi O mepepbavaiy, HaBiTh
LIJIIXOM TTOCHIIAHHSI, MPOLIEYPY LIO0 TPUMAHHS 0COOH I1ijl BAPTOIO
3 METOI0 eKCTPAIHLIT 200 3aCTOCYBAHHS 1HIIMX MIKHAPOAHO-IIPABO-
BHX 3aXO[[iB IIPaBOBOI JOMOMOTI'H Y KPUMiHAJIBHHX CIIpaBax

BpaxoBano (cT. 584)

BincytHicTh epeKTHBHIX 3aC00IB FOPUIUYHOTO 3aXUCTY MIOJI0 CKapT
PO 3aKOHHICTh EKCTPAIMLIT Ta TPIMaHHS i BapToro (11. 93 pimreH-
ust €CIUT y cupasi «Raboulov npomu Vipainuy» (2010) [25])

Bpaxosano (1. 6 4. 1
ct. 581, cT. 584)

BincyTHicTh mificTaB Ui TPUMaHHS OCOOM ITiJ BapTOIO IMicis Ha-
HpaBJICHHS CIPaBH JI0 CyAy HEpIIoi iHCTAHIIT Ta 10 NPOBEACHHS
noriepeTHHOro po3nsiay crpasu (1. 58 pimenns €CILI y cnpasi
«Rudenko npomu Yxpainu» (2010) [26])

He BpaxoBano

BincyTHICT 3aKOHOIABUOTO PETYITIOBAHHS JOCTYITY OTEPITLIOTO Y1
IHIIKX 3aiHTEPECOBAaHUX OCI0 10 MaTepialiB CIpaBy Ha OLIBII paH-
HIX eTarnax MpOBaKSHHs, HIXK CyqoBuUil po3rsaa (m. 71 pimieHHs
€CIL1y cupasi «Oleksiy Mykhaylovych Zakharkin npomu Yxpainuy
(2010) [5])

BpaxoBano uactkoBo
(. 7 ct. 290)

HenocrarHiCTh 3aKOHOAABYOTO PETYJIIOBAHHS MOJIOKEHD IIOJI0 Ta-
KOTO 3armo0iXKHOTO 3aX0y, SIK TPUMAHHS I1iJl BAPTOIO Ha eTari J10-
cynoBoro posciinyBanus (y n. 71 pimenns €CIUI y cnpagi
«Kharchenko npomu Yxpainu» (2011) 3BepraeThcst yBara Haiio-
HaJBHOTO 3aKOHOJABIIS HA Te, 1[0 NPAKTHKA TPUMaHHsA OOBHHYBa-
YEHHUX MiJ] BAPTOO 6€3 KOHKPETHOTO FOPHANYHOTO MiAIPYHTs a00 3a
BIJICYTHOCTI YiTKUX HOPM, SIKi O PETryJIOBaJId TaKi MUTaHHS, B pe-
3y/bTaTi MOYKE TIPU3BECTH [0 030aBIEHHS 0Ci0 CBOOOIU TIPOTATOM
HEOOMEKEHOT0 yacy 0e3 BiIOBIIHOTO JO3BOIY CYNY i, BIIOBIIHO,
€ HeCYMICHOIO 3 IPHHIIUIIOM FOPUINYHOI BUSHAYCHOCTI Ta IPHHIIU-
IOM 3aXHMCTy Bix cBaBiyuis [27])

Bpaxosano (ctarti 193,
194, 196, 198;
gacTuHu 3-5 cT. 199,
ct. 309)

BisicyTHiCTh 3aKOHOIABYOT POIIEYPH HAJIAHHS JOCTYITY POJAUYaM
3acy/KeHOro J10 Marepianis cripasu (1. 105 pimenns €CITJT y cnpa-
Bi «Vasiliy Ivashchenko npomu Yrpainuy» (2012) [8])

He BpaxoBano

OOMerxeHHs ITpaBa Ha BUTbHUI BUOIpP 3aXMCHUKA JIUIIE KOJIOM OCi0,
SIK1 3afIMarOThCs AJIBOKATCHKOIO MisUIbHICTIO (T1. 55 pimenns €CITJT
y cripasi «Zagorodniy npomu Yxpainu» (2012) [28]).

He BpaxoBano

10

BigcyTHicTh edekTHBHOTO 3ac00y OCKapKCHHS HEBHIIPABIAHOL
TPHUBAJIOCTI TOCYIOBOTO PO3CIiAyBaHHS Ha HAI[IOHATBHOMY piBHI
(m. 21 pimenns €CIUI y cnipasi «Drogobetskaya npomu Yxpainuy
(2013) [29])

Bpaxosano (ct. 308)
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Hagenena y Tabnwi iHopmartis cBif-
YUTH PO T€, [0 HE MEHIIIE HiXK MOJIIOBU-
Hy koHcTaroBanux €CILJI y ioro pimen-
Hiax npotu Ykpainu y 2008-2013 pp.
HEJIOJIKIB KPHMiHAITLHO-TIPOIIECYabHOTO
3aKOHOJIABCTBA OYJI0 YCYHEHO Y YHHHOMY
KIIK.

Jeski BucHOBKHM. BukiazeHi Bumie
pe3yabTaTH 3/1iHCHEHOTO0 HAMH 3MICTOBHO-
ro W CTaTUCTHYHOTO aHajii3y pilllcHb
€CIIJI, B AxMX 3a3HAYaIMCh 3aKOHOAABY1
MIPUYWHY TTOPYIIEHHS B YKpaiHi KOHBEH-
LIHHUX TIpaB 1 cBOOO JIOIWHU, MOXKYTh,
rajlaémMo, MOoCIyryBaTH OPIEHTUPAMH JIJIS
YAOCKOHAJICHHSI, TI1JIBUIIICHHS JIIEBOCTI 3a-
KOHOJJaBYMX 3ac00iB iX 3a0e3reveHHs Ta
3aXUCTy. 30KpemMa, 0COONIMBY yBary Ciij
MIPHUJIUTATH YCYHEHHIO TUX TPOTAJIAH Y 3a-
KOHOJIaBYOMY ITpaB0o3ade3IeueHHi, Ha sKi
€CIUI npsiMo BKa3aB y CBOiX PILICHHSX.

Juis Oi1b11I0T TOBHOTH Ta KOHKPETHOC-
Ti pe3yNbTaTiB JOCIIKCHHS U M1 IBUIIICH-

Hs piBHS iX MPaKTUYHOI 3HAYMMOCTI JIO-
[[IJIHO BUSIBUTH IIUTOMY Bary THX i3 BKa-
3anux €CIJI HenomikiB ykpaiHCHKOTO
3aKOHO/IaBCTBA, AKI1 Micysl HAOpaHHS CHITU
BiamoBigHUME pimenasMu €CILJI Oymu,
TaK 4¥ iHaKIIe, yCyHEeHi 3a TIOCepeTHUIITBA
3aKOHO/JABYOT TiSIIbHOCTI.

I ocranne. I[Ipu BUBUCHHI CTaHy BH-
koHaHHA pimeHs €CIJI, B sikux € iioro
3ayBa)KCHHS IIOJI0 HEIOIKIB HAI[lOHATb-
HOTO 3aKOHOJABCTBA SIK TPHYNH MTOPYIITCH-
Hsl KOHBEHI[IHHUX TpaB, CIIiJi HEOIMIHHO
3’SCOBYBaTH, 4¥ OYIJI0 YCYHEHO JePIKaBOIO
TaKi HeZomiKu. Jloku kK 11bOro He 3podiie-
HO, TO HaBPsIJI U Oy/ie BUITPABIaHUM BBa-
xkartw, o BignmoBigue pimenus €CILI
BHKOHaHEe MOBHIicTIO. Tomy, MalbyTh, 3a-
CIIyTOBYE Ha YBary MpoIO3HIIis i IaBaTH
ekcriepTu3i Ha BianoBigHicTh KoHBeHIIil
ta npaktuni €CIJI He TinmbKku NpoeKkTH
MEeBHUX HOPMAaTHBHO-TIPABOBUX aKTiB,
a HaBiTh 1 IPOEKTIB 3aK0oHIB Ykpaiam [30].
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Paounosnu II., I'apaceimus O. 3navyenue pemenunii EBponeiickoro cyia mo npasam

YEJ0BEKaA 10 AeJ1aM NMPpOoTUB chpamnﬂ AJIS1 YCOBEPUICHCTBOBAHUSA €€ 3aKOHOAATE/IbCTBA

B crarne AHAJIMU3UPYIOTCS BO3MOXKHOCTH BJIIUAHUSA TCX peIJ_IeHI/Iﬁ EBpOHeﬁCKOFO Cyla 1o

IIpaBaM 4Y€JIOBCKa IMMPOTHUB yI(paI/IHBI, B KOTOPbIX OH YKa3bIBA€T, 4YTO HquHHOﬁ HapylmIeHHUA
KOHBCHIIMOHHOT'O IIpaBa ABJIAIOTCA OMPCACICHHBIC HEAOCTATKU HATMOHAJIBHOI'O 3aKOHOAATEIIb-
CTBa. HpOBe[[eHa KJ'IaCCI/I(l)I/IKaHI/IH TaKHuX peHIeHI/Iﬁ o CJICAYIOMUM YETBIPEM KPUTEPpUAM: CO-
ACPIKAHUC TEX KOHBCHIIMOHHBIX IIPAB, KOTOPBIC TOJIKHBI OBITh 3(1)(1)€KTI/IBHO 00ecIeueHbl COOT-
BETCTBYIOIIMMHU 3aKOHOAATEIIBHBIMU HOPMaMHU; XapaKTEP YKa3aHHbIX HEAOCTATKOB, Bep6am)Haﬂ
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(opma m3noxenns BeiBooB ECITY o HemocTaTkax 3aKOHOATEIFHBIX TAPAHTHH KOHBEHITHOHHBIX
paB; oTpaciieBoe pacnpeseneHne BoiiBiIeHHbX ECITY HenocTaTkoB HAIMOHATBFHOTO 3aKOHO-
JIaTeNIbCTBA B paMKax CHCTEMBI MpaBa YKpauHbl. ClienaH BBIBOJ, YTO TAKOTO POJa PEIICHUS
ECIIY moryT cunTaThCsi MOJHOCTHIO BBIMOJIHEHHBIMH, €ClIM YKpanHa He TOJBKO BBITUIATHIIA
3asIBUTEITIO CIIPABEUIMBYIO KOMIIEHCAIIMIO, HO TAKXKe U YCTpaHUIa YIIOMSHYTbIE 3aKOHOAATEb-
HBIC AC(EKTHI.

Knroueswvie cnosa: Epporieiickast KOHBEHIIMS O 3aIIUTE ITPaB YeJIOBEKA U OCHOBHBIX CBOOO,
EBponeiickuil cyz 1o mpaBaM 4elOBEKa, 3aKOHOAATENbHbIE TApaHTUH KOHBEHIIMOHHBIX IPaB,
Je(CeKThI 3aKOHOAATEILHOMN MPABO3AIIHTHI.

Rabinovych P., Harasymiv O. The Value of European Court’s on Human Rights Case
Law Against Ukraine for Development of its Legislation

In this article it is analyzed the possibilities to the decisionse of the European Court on Hu-
man Rights against Ukraine, in which it points out that certain disadvantages national legislation
have been the reason for violations of Conventional rights, have influence on national legal
system. The classification of such decisions on the following four criteria: content of the Con-
ventional rights that have to be provided with effective legal norms; these types of flaws; verbal
form of ECHR conclusions’ expression about the shortcomings of legal safeguards treaty rights;
sectorial distribution of identified deficiencies ECHR national law within the law system of
Ukraine, has been provided. It is concluded that such ECHR rulings can be considered fully met
if Ukraine not only paid fair compensation to the applicant, but also eliminated the mentioned
legal defects.

The abovementioned results we committed by legal and statistical analysis of ECHR judg-
ments, which were noted legal causes of Conventional rights’ and freedoms in Ukraine violations
can serve as a meaningful guidelines to improve the efficiency of legal means to ensure and
protect the rights and freedoms of human and citizen in Ukraine. In particular, special attention
should probably be paid to the elimination of gaps in the legislative inurement of human that
are directly pointed by ECHR in its decisions.

For more complete and concrete results of the research and its practical significance improve-
ment, advisable to identify the proportion of those with these deficiencies ECHR Ukrainian
legislation, which, after the entry into force of the relevant decisions of the ECHR were somehow
resolved through the mediation of legislative activity.

And the last one statement. In clarifying the status of the ECHR judgments, which are his
comments on the shortcomings of national legislation as causes of violations of Convention
rights, should certainly examine whether the state eliminated the following disadvantages. As
long as this is not done, the relevant decision of the ECHR to be completely satisfied unlikely
to be justified. So important proposals subject expertise with the Convention and the ECHR
practice not only certain projects of legal acts, and even draft laws of Ukraine.

Keywords: European Convention for the Protection of Human Rights and Fundamental
Freedoms, the European Court of Human Rights, legislative guarantees of conventional rights,
legal advocacy defects.
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