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EBOJIIOLLIMHE TJIYMAYEHHS NPABA Y NPAKTULLI
E€BPOMENUCBKOro cyay 3 NPAB JIIOAUHU

Kpetosa I.10., 3m06yBauy
Kadenpn Teopii gepxasu i npasa
HauioHanbHW 1opuandHU yHIBEpCUTET iMeHI SpociiaBa Myaporo

Y cTarTi aHai3y€eThCs €BOMOMINHMI MXiX 10 TIyMauyeHHs Mpas JIOIMHY, rapaHToBaHnX KoHBeHII€H
TIPO 3aXMCT MPAB JIKOIMHH | OCHOBOMOIOKHUX cB060/ 1950 p., pO3MIsAal0ThCS OCHOBHI CKJIAIOBI LIHOTO Ii/IXO0-
Iy, @ TAKOX MEXi JMHAMIYHOTO TIIYMa4eHHS 3 ypaxyBaHHSM MPAKTUKH CBPOMENCHKOTO CYIy 3 IIPaB JIFOIUHHU.
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B crarhe aHanm3upyeTcs SBOTIOIUOHHBIN MTOXO0]] K TOJIKOBAHHIO MPaB YeJIOBeKa, TapaHTHPOBaHHBIX KoH-
BEHIIMEH O 3aIUTe MMpaB YeJIOBEKa U OCHOBHBIX cB0OO 1950 T., paccMaTpuBaIOTCs OCHOBHBIC COCTABIISIONTHE
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MocTtaHoBKa npodonemu. BEypemHi nogaii oc-
TaHHbOIO Yacy Ta LUBUAKOMINHHI 3MiHWM, WO Big-
OyBalOTbCS B CYCMiIbHOMY XMUTTi, akTyani3yloTb
nobpe BigoMy B Teopii npaBa npobaemMy eBosio-
LiMHOro TnymMadeHHs npasa, sike Oa€ 3MOry iH-
TeprnpeTyBaTn 3MIiCT NPaBOBUX MPUMNACIB Y CBITNI
YMOB CbOrofgeHHs N 3abe3neyye edeKkTUBHICTb
MpPaBOBOro PerystoBaHHs.

CtyniHb po3poGneHocTi npoGnemu. o
TUX YM [HWWX acnekTiB AuMHaMIYHOro Tiyma-
YeHHd MpaBa 3BepTaUCb SK BITYN3HSAHI, Tak 1
iHO3eMHI BYeHi, cepen akux A. bapak, E. bpen-
ni, M. Bonnenko, . lapxmnes, B. [oH4apos.,
L. Tom’eH, M. OxeHic, T. Aynaw, M. Kostobpa,
Ix. Jletcac, Ox. Makbpang, B. Mapma3sos,
M. Pa6iHoBuy, |. CnipeHko, B. TymaHoB, C. Pe-
avk, O.0>x. Xappic, I'. Xpuctosa, O. HYepgaHues,
C. Weuyk Ta iH. OgHak Ha OKpeMy yBary 3aciy-
ropye npobnema TiymMayeHHs npaB JI0OMHN Ha
OCHOBI €BOJIIOLIMHOrO Nigxony, agXe came Hop-
MW MPO MpaBa NIOOMHMN NepedyciM BMMararTb
iX edeKTUBHOro 3aCTOCyBaHHA 3 ypaxyBaHHSM
Cy4YaCHMX YMOB i MOpasibHUX YSBAE€Hb MEBHOrO
CyCninbCTBa, WO 3MIHIOITLCS 3 HacoM.

[na eBponencukux gepxas Kno4oBe Micle y
codepi npas nogmHM nocigae KoHBeHLUis Npo 3a-
XUCT MpaB NIOAWNHMN i OCHOBOMOJIOXHUX CBOOOA,
(1950 r.) (gani, 9KkWoO He BkasaHe iHwe, — KoH-
BEHLLis), HOBATOPCbKMI enemMeHT 9Koi, 3a BU-
cnoBom M. ne CanbBia, nonsarae B yTBEPAXKEHHI
«EBPONENCcbKOro NyoniyHoOro NnopsaKy 3a pamMka-
MW HaujoHanbHUX cuctem» [1, c. 12] 3agnqa 36e-
pexXeHHs1 CNiNbHOIT cnaalmHN MOMITUYHUX Tpa-
ovuin, ineanis, ceoboan i BepxXxoBeHCTBa npasa

(amB. Mpeambyny KoHBeHUji). BogHoyac 3micT
npaB i cBoboa, Aki 3000B’A3annCh rapaHTyBa-
TW BCI aepxasu, WO patudikysann KOHBEHLO,
BM3HAYaAETbLCHA came Yy npakTuui EBPONencbkoro
cyny 3 npas NogvHW (gani, SKWwo He BKadaHe
iHwe, — Cyn). BignosigHo oo c1. 32 KoHBeHLU;i,
Cyn € opraHom, NpaBOMOYHUM TJYMayuUTU MO-
NoxeHHs KoHBeHUji Ta npoTokoniB Ao Hei. Came
€Bponencbknin cyq, 3 npaB JIIOOMHU, 9K CTBEP-
oxye €. AnicieBiv, BU3Ha4Yae agekBaTHUM i npa-
BUJIbHUI 3 nornany KoHBeHLT BapiaHT PO3yMiH-
HS CceHcy i 3MicTy KOHBeHLUiT Ta NpoTOKONIB A0
Hel 3arasiom, a TakoX 3akpirnaeHnX y HUX HOPM i
nMpaBoOBUX MOHATbL [2, C.14].

Cyn, nocTiriHo po6uTb BaroMuini yHECOK B
YHIpIKOBaAHE N BMBaXXEHE PO3YMiHHSA MNpaB Jitlo-
OnHK, 3b6aradyye ix 3MmicT 3aBAsku BcebiyHOMY
Ta I'PYHTOBHOMY TJIyMaY€HHIO HOPM KOHBEHLLI.
HewopnaBHo [loctaHoBow KabiHeTy MiHicTpis
Ykpainn Big, 10 BepecHa 2014 p. Ne 431 noBHO-
BaXXeHHA YpsaoBOro yrnoBHOBaXEHOroO y crpa-
Bax €BPONencbKoro cyay 3 npae JOANHN Oyno
[OMOBHEHO OOOB’A3KOM KOOPAMHYBATU «BUKO-
HaHHSA piweHb Cyay, 9Ki € TAyMayYyeHHIM HOpPM
KoHBeHLUii Ta i1 HeBiA' EMHOIO YaCTUHOLO, MICTATb
HOPMM MpaBa Ta NigaaralTb 3aCTOCYBAHHIO B
nopsiaKy BUKOHAHHS MIDKHaApOAHMX O0roBOpiB»
(oyB. n. 7-1 TonoxeHHs). Xoya, 9K cnpaBen-
nMBO Big3Ha4vae [. XpuctoBa, 3anponoHOBaHe
HOpMYNOBAHHA BUKINMKAE CEPMO3HI MUTAHHSA 3
no3uuji 3aranbHOi Teopii npaea [3, c. 2], BOHO
nepenycim noknkaHe 3BEPHYTU yBary cyb’exTiB
rnpaBo3acToCcyBaHHA B YKpaiHi HA HeoOXiOHICTb
TNymMmadeHHs rapaHToBaHux KOHBEHLUjEO MpaB



Cepia FOpuguuni HAYKU

NIOONHWN 3 ypaxyBaHHAM MpakTukm EBponen-
CbKOro cyay 3 npaB JIIOAVHN.

OTXxe, MeTolo CcTaTTi € HafaHHA 3arasbHoTe-
OPETUYHOI XapaKTEePUCTMKN €BOJIIOLIAHOIO Mia-
Xo4y A0 TAyMaA4yeHHs1 nMpaeB JIIOOWHU B CUCTEMI
npuHUMMIB | nigxoais A0 TnymayeHHs s KOHBEH-
Lii, BUSHAYEHHSI MEX OMHAMIYHOIro TNyMayeHHs
M PO3KPUTTH KOHUeEnLii po3yMiHHA KOHBEHLIT gk
«©KMBOrO IHCTPYMEHTY», WO cdopmMyBanmcs y
npakTuui €BPONENCbKOro cyay 3 npas JIOOMNHMN.

Buknap, ocHoBHOro martepiany. 3arasom
TNymayeHHs KoHBeHLji Npo 3axucT npas Jiogm-
HU i OCHOBOMOJIOXHUX CBOOOA, HE NOTPedye AKOo-
rocb 0COGMBOro, HEBIAOMOrO 3arajibHOMY MiX-
HapooHOMY MNpaBy iHCTPyMeHTapito [4, c. 124].
OcHoBHI npaBuna (nmigxogn) OO TIyMaA4YeHHS
MiDKHAPOOHUX [OOroBOPIB, OO0 SKUX HaNeXuTb
KOHBEHLIS1 9K MiXXHapOAHO-MNpPaBOBUIA O0roBip
Mpo Npasa NognHU, BU3HA4YaTbCs Y BigeHcbkin
KOHBEHLIT NpO MNpaBO MiXHAPOAHUX A0roBOpIB
1969 p., a came:

— JOroBip MOBMHEH TnymadynTucb 006GPOCO-
BICHO BigMOBIOHO 00 3BMYAMHOIO 3HAYEHHS, fKe
BapTO HajasaTu TepMiHaM O0roBOpy B iXHbOMY
KOHTEKCTI, a TakoX Yy CBiT/ii 06°ekTa i uineu go-
roBsopy;

— 3 METOI0 TJIyMayeHHHd OO0roBOPY KOHTEKCT
OXOMJIE, KPIM TEKCTY, BKJOYaloun npeambyny
M [opaTtku, Take: a) ycsKy yroay, sika CTOCYETb-
CSl OOroBOpY i K0T OyN0 OOCArHYTO MixX ycima
y4yaCHMKaMKn y 3B’A3KY 3 yKNageHHaAM O0roBOpY;
b) ycakmin gokymeHT, cknageHuin ogHum abo
KilbKOMa y4aCHMKaMy y 3B’A3KYy 3 YKJIaOeHHAM
[OroBOpY i NPUMRHATUIA HLWUMMW YYaCHUKaMU SK
OOKYMEHT, WO CTOCYETbCS gorosopy. lopan i3
KOHTEKCTOM YPaxOBYIOTbCA Taki YMHHUKU: yCaKa
HacTyrnHa yroga MiX y4aCHuMKamu wono Tnyma-
YeHHs1 00roBopy abo 3acTOCyBaHHS MOro Noso-
XEHb; HACTyrnHAa rnpakTukKa 3acToCyBaHHS AOro-
BOPY, Ika BCTAHOB/IOE YroAy y4yacHWKIB L000
oro TnymaueHHs; Oyab-siki BianoBiaHi HOpPMU
MDKHapoAHOro rpasa, $Ki 3aCTOCOBYKOTbCS Y
BiAHOCMHAX MiX yYaCHUKaMMU;

— MOXJIMBICTb 3BEPHEHHS 00 0OOATKOBUX 3a-
Cc0obiB TNyMayeHHs, y TOMy 4nCAi A0 NigroToBYMX
mMartepianis i obcTaBUH YKIadeHHs [O0roBOpY,
AKLLO TNYMAYEHHS 3aNULAa€ 3HAYEHHS ABOSKNM
Y HesiIcCHMM abo NpM3BOOUTbL OO0 Pe3ynbTarTis,
ki € ABHO abcypaHMMM ab0 HEPO3YMHUMU (OVB.
cT. 31, 32 BigeHCbKOi KOHBEHLT MPO NPaBO MiX-
HapogHUX O0roBOpPIB).

B. KOHOHEHKO cnpaBegsiMBO BKalye, WO Y
BMNaaky 3 KOHBEHLIE 3aCTOCYBaHHA 3arasib-
HUX NPaBwWi iHTepnpeTaljii Mae BpaxoByBaTw ii
crneunodiky, 3yMOBJIEHY HAABHICTIO MOHATTH «KO-
NeKTMBHe 3abe3neyeHHs» BUKOHaHHA 3000B’d-
3aHb. Lle, 3okpema, nependayvae, WO BCi Oep-
XaBW OOHAKOBO JOOTPUMYIOTLCH MiHIManbHOro
€BPOMNENCbKOro CTaHOapTy B MUTAHHSX, NOB’4A-
3aHUX i3 3abe3neyeHHsa M 3axMcTy npae ngu-
HW; Uen cTaHOapT MNOCTIMHO PO3BMBAETLCH, LLO
3YMOBJIEHO MParHeHHsAM O0CArTM abCosIOTHOro
ineany, BinobpaxeHoro B Npeam0byni KoHBEHLLi
1950 p., i came ToMy BWHMKAE HEOOXiaHICTb i
YHI(PiKOBAaHOr0 Ta MPOrpecmBHOrO T/yMavyeHHs
[5, c. 196-197].

Y pesynbTarTi, 9K cTBepaxye €. Aniciesiy, €B-
POMNENCHKNIA CyA 3 NpPaB NANHM Nig, Yac Tayma-
YyeHHs KOHBeHLUji, OKpiM 3aranbHUX npaswn Tiy-
MayeHHs1 HOpM NpaBa N HaBeAEHWX BULLLE NMPaBul

TSIYMa4YeHHA HOPM MiXXKHaApPOOHUX O0roBOpiB, Ke-
PYETLCS cneumdivyHMMn NpUHUMNaMn TIyMadeH-
HS, BUpoOneHnMn CyaomM CTOCOBHO KOHBEHLLi
Ta NMPOTOKOJSIB A0 HEl, a TakoX Yy HMU3LI BMNaaKiB
HOPMaMW YHIBEPCasIbHUX | PEerioHasbHUX MiX-
HapOAHO-NPaBOBMX akTiB MNPO MpaBa JIOLANHN,
3aCTOCOBHMMM 00 OOCTaBMH 3asBU, LLO PO3rs-
LAETbCY, | NPaKTUKOIO X T/lyMayeHHs HagHauio-
HaNbHUMN CYyOOBUMK opraHamu [2, c. 14].

Omxe, y Tak 3BaHOMYy «npaBi KoOHBeHLi»
BUOKPEMJIIOIOTL cneundidHi (0cobnmei) npuHUm-
nn n nigxoam tnymayeHHss KoHBeHLUiT Ta nNpoTo-
KOniB A0 Hei, 9ki BUpOOeHi (po3BMHYTI) EBpPO-
MenCcbKMM CyooM 3 Mpas JIIOANHN N BUKNAOEHI
B MOro pilleHHsX Yy KOHKPETHMX crpaBax. Xoya
EONHUIA Y3rooXeHUn nepenik uMx MApUHLMNIB
BIOCYTHIN, iCHyE KOHCEHCYC W00 iX «agpa», 0o
SIKOro HanexaTb OOKTPMHWU «CBOOOAA po3cydy»
0epXaBun, «aBTOHOMHI MOHATTS», «4eTBepTa iH-
CTaHLUia», cydbcnaiapHOCTi, MO3UTMBHUX 3000B’A-
3aHb. [lepwopagHe micue cepepn Takux MNPUH-
umniB (nigxopis), sk Big3dHa4dawTb [.[x. Xappic,
M. O’bownn i C. Bobpik, Hanexmtb came eBO-
JIOUINHOMY NiOXOL0BI A0 TJIYMayYeHHH MONOXKEHb
KoHBeHLiji [6, c. 7, 8].

Mpobnema eBONOLINHOIO nigxoay 40 Thyma-
YyeHHA npaBa nobpe po3pobnieHa B 3arasbHii
Teopii Npaea, gka BUXOOUTb i3 TOro, WO NpoTH-
rOM CTPOKY YMHHOCTI MPaBOBUX HOPM iX «OyKBa»
MOXEe 3anMLaTUCS HE3MIHHOIO, ane «ayx» MOXe
3a3HaBaTu nepeTBopeHb. BnsHavaoum B Takomy
pasi 3Ha4yeHHs (3MICT) HopMK NpaBa, HeobXiaHO
BPaxOByBaTV HAsBHICTb ABOX TEHAEHLIN y npa-
BOT/IYMAYHIN AOi9NbHOCTI — cTartuyHoOIi Ta AnHa-
MIYHOI. Y MexXax CTaTU4YHOro nigxogy 3Ha4vyeHHs
HOPMW MNpaBa 3 MOMEHTY ii yXBaneHHs i NpoTs-
romM ycboro nepiogy ii Aji BU3HAETbLCA HE3MIH-
HMUM Yy Yaci. 3a uporo niaxony B Mpoueci Tnyma-
YeHHS Nigngarae 3’sCyBaHHIO «BOJISt iICTOPUYHOIO
3aKoHO4aBUS», TOOTO Te 3HAYEHHS HOPMM Mnpa-
Ba, WO OyNO BKIAAEHO B Hei Ha MOMEHT npu-
MHATTA BIiQMNOBIAHOrO MPaBOBOro akra. 3a au-
HaMi4YHOro nigxo4y B Teopii TSiyMayeHHs npasa
3HA4YEHHS HOPM MpaBa MOXe eBOJIIOLIOHYBaTH 3
nepebirom yacy. Y uboMy BUNanKy npaBoTiyma-
YHa OisNIbHICTb CNpAMOBaHa Ha 3’CyBaHHS «BOJIi
aKTyaslbHOro 3aKOHOAaBUS», TOOTO 3HAYEHHS,
L0 HaJa€eTbCs NpPaBOBii HOPMI CYCNiNbLCTBOM
Ha BigMNOBIAHOMY eTari PO3BUTKY 3 ypaxyBaHHAM
MiHIMBUX YMOB CYCMINIbHOIO XUTTa [7, C. 284].

XK.-J1. bepxenb CTBEPOXYE, WO €BOMOLN-
HUIN MEeToq, FPYHTYETLCS Ha Ti igel, wo npaBo
€ npouecoM, 0e3nepepBHUM aKTOM TBOPEHHS
CycninbCTBa, 3aKOHW € BCbOro numwe Moro TUM-
4acoBUM BifOOPaXEHHAM, AKe MaE eBOJIIOLLIOHY-
BaTW pPas3oM 3i 3MIHOK COuiafibHOro cepenosu-
wa. 3akoHW, OTXe, MOXYTb OyTU BigOKPEMIEHI
Bi, MOYaTKOBOI BOJ 3aKOHOAABUSA N HabyBaTtu
HOBOIO CeHcy, AN Toro wob agantyBaTucs Ao
HOBMX BMMOT, LLIO BUCYBaOTbCS AiCHICTIO. CeHc
SIKOrOCb 3aKOHY MOXE MIHATUCHA 3 4YacoM i 3a-
NexHOo Big, 0o6cTaBuH [8, c. 432]. OTxe, 9k 3a3Ha-
t0Tb J1. TumyeHko Ta B. KOHOHEHKO, eBoNoLjiiHe
TNYyMayeHHs 3abe3nedye NMoCcTynoBMin PO3BUTOK
3MICTYy MiXKHApPOOHOIro AOroBOpYy BHACNIAOK 3MiH
y XUTTi cycninbcTtea [9].

B. KoHOHEHKO Oopae, Wwo B TakOMy cheuu-
divyHOMY poroBopi, K KOHBeHUid, He3anexHo
Bi, MepBUHHOT BOJIi MOro aBTOPIB Hapgasi Bigo-
OpaxaeTbCa HOBa BOJA, fka rapMOHiliHilwe Big-
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A3epkanoe noganblli 3MiHM B MiDKHaApOLHOMY
npasi [5, c. 197]. Y cnpasi “Loizidou v. Turkey”
(1989) Cyn ykasye: «Y cynoBili NpakTuli TBep-
00 3akpinieHo, wo KOHBEHLUiS € YAHHUM OOKY-
MEHTOM, GKuUiA Tpeba TnymayuTu y CBiTNi YMOB
aKTyasIbHOro XMUTTS, ... NMOJIOXEHHSA HE MOBUHHI
TNyMaunuTUChb TiNbKWM BignoBIiOAHO OO0 HaMipiB ix-
HiX aBTOpIB, AKi 6ynn BupaxeHi 6inbwe 40 pokis
TOMY».

EBontouiriHe TnymadeHHs Cyay no4anocb
3i cnpaBu “Golder v. United Kingdom” (1975),
3a 9KOK 3’dBUINCH IHLI BaXK/IMBI CrpaBun: Tpu
«npodcninkosi» cnpasu: “National Union of
Belgian Police v. Belgium” (1975), “The Swedish
Engine Drivers’ Union v. Sweden” (1976),
“Schmidt and Dahlstrium v. Sweden” (1976),
“Danish Sex Education (Kjeldsen and others v.
Denmark)” (1976), “Ireland v. UK” (1978), “Tyrer
v. UK” (1978) Ta iHwWi ni3Hiwi cnpasu, a nepioq,
Mixx 1975 i 1980 pp. ackpaBo CBigYMB Npo Te,
wo eBonouirHa iHTepnpeTauis Cyoom nporpe-
cyBana n possusanacs [10].

B. Xenn Bu3Havae Tpu perynoBasnbHi igei
eBoJIoLUirHOT iHTepnpeTauii KoHBeHuii: 1) 3MiHK
B LOrOBIipHUX AepXaBax; 2) TeNneosioriyHe Tny-
MayeHHsa KoHBeHLUii; 3) y4eHHs Npo MpakTUyHI
Ta edekTmBHi npaea [11, ¢. 327]. IHWi 3axig-
Hi OOCMIOHUKM TakoX MNiATPUMYIOTb MNO3MLLIIO,
LLO TesieosIoriyHy iHTepnpeTauito M y4eHHa npo
«MPaKkTUYHI Ta ePEeKTUBHI NpaBa» BAPTO PO3riis-
natm pasom [11, c. 356]. Agxe, 9K 3a3HavaloTb
O.0x. Xappic, M. O’bonn i C. Bobpik, nig 4ac
TNymMadeHHs npa., SKi rapaHTyloTbCcsl KOHBEHLL-
€10, Ma€e 3aCTOCOBYBATUCb AMHAMIYHUI Tes1€0-
JIOriYHWIA niaxig, To6TO akueHT mMae pPodbuTuch
camMe Ha «00’ekTi Ta uinax» uiei KoHBeHuii, aku-
MW B Hanbinbll 3arasibHOMY BUMSAI € «3aXUCT
iHOVBIAyanbHUX NpaB NoAVMHU» (OUB. CrpaBu
“Soering v UK”, “Belgian Linguistic”) i nigTpym-
Ka M NpoCyBaHHS «igeaniB Ta UiHHOCTEN AeMOo-
KpaTu4yHOro cycninbctea» [6, c. 7, 8].

BuknageHi nigxoon 3axigHUX O0CHIOHVKIB
aKkTyani3yloTb Taky 3arajilsHOTEOPEeTUYHY [po-
©6nemy — CniBBIOHOLWEHHA MK KaTteropismu am-
HaMi4HOro, €BOJIIOLIMHOIrO ¥V Te/1e0/10rYHOro
(uinboBoro) TnymadeHHs. Ha pymky . XpucTto-
BOi, EBPONENCHKUI Cya, 3 MpaB NIOAVNHN HE PO3-
Pi3HAE KOHUEenLuUii uifiboBOro (TeneonoriqyHoro)
TnymayeHHa KOHBEHLIT Ta eBOJIOLINHOIo Tiy-
MayeHHs1 N BUXOOUTb i3 PO3YyMiHHS KOHBEHLU,T 9K
«©KUBOrO IHCTPYMeHTy» (anrn. — “Convention as
a living instrument”), wo nignarae «aMHamiyHin
iHTepnpeTauii» (iHTepnpeTaLii y CBiT/li Cy4aCcHMX
yMOB). 3rigHO 3 Ujielo KoHuenujeto, TekcT KoH-
BeHUii € e BianpaBHOK TOYKOK B PO3YMiHHI
npaBs i cBOOOA, L0 3axuLalTbes Heto [3, ¢. 5.

BogHoyac B. NoH4yapoB npoOnoOHYE BUXOAM-
™ 3 TOro, wo Cypn, NOCAyroBYHOYNCb €BOJIIO-
UiMHMM TNYMa4Y€HHSAIM, HamaraeTbCs 3’sacyBaTu,
KNI 3MICT NOJSIOXEHHS KOHBEHL,ji MOBUHHI MaTn
«y CBIiTNi CbOroAeHHs», ToAj 9K Mg, AMHAMIYHUM
TNIiYMayYeHHAM BapTO PO3YMiTM came «pe3yilb-
TaT, paguvkanbHy 3MiHYy (nepernag) ogiuinHOoi
MPaBoT/IYMA4YHOI MO3uUUiT YN MepeTyMavyeHHs.
Ana  anHamiyHOro TNymMaydeHHs1 BM3HaA4YasibHO,
IO BOHO € HECYMICHUM i3 nonepeaHboIo iHTep-
rnpeTaujieto NONOXEHHS 3aKOHY». Xo4a, 3a3Ha4vyae
aBTOpP, iHKOAW OVWHAMIYHE TNYMA4YeHHS 03Ha4ae
«CMnocib, Wo nongarae y MpuUcTocyBaHHi HOPMMU
00 ob6CcTaBUH, AKi 3MIHUAUC. | TYT NOHATTA AN-

HaMIi4YHOro Ta €eBOJIIOLIMHOIO TNIYMayeHHs € TO-
TOXHUMK» [12, ¢. 119].

MpuynHamMm  OUHaAMIYHOMO  TJIYMAYeHHs Yy
npaktuyi Cyny B. MoH4yapoB HasmBae Taki: a)
HEOOoNIKM NOoMNepeaHbOro PIlLEeHHs Yu rpynun pi-
WEeHb (HEBM3HAYEHICTb, HENpaBWSIbHI HACNIOKW,
HEeY3roXeHICTb pilleHb MiX coboto); 6) 3MiHM
CYCNiJIbHOrO KOHTEKCTY (Y Mexax OZHiel aepxa-
BM-y4YacHuuUi Pagyn €Bponn y4n rpynn; po3BUTOK
MIXXKHAPOAHOro rnpaBa 4M npaBa MiKHaPOAHUX
opraHisauiri; po3BMTOK MPaBOMNOPSAKY AepXaB
nosa mexamu Pagm €sponn) [12, c. 178]. Mox-
JMBO NPUNYCTUTK, WO Yy OPYroMy BMNankKy Thy-
Ma4veHHs TsXXie 00 eBOJIIOLINHOMo, METOK SKOro
€ MPUCTOCYBAHHS 3MICTY HOPMW 00 HOBUX 06-
CTaBUH 41 0OCTaBUH, AKI 3MIHUNUCA.

Biue-npeangeHT BeHeuiaHCbKOI KOMiCIi
9. XenbreceH, aHaniaytoym nuTaHHa NpPo pPO3-
MEXYBaHHS MOHATb AMHAMIYHOIO Ta E€BOJIOLIN-
HOrO TJlyMayeHHsd, 3a3Hadvae: «4 6 yBaxaB 3a
KpaLle BUKOPUCTOBYBATU CJIOBO «EBOJTIOLLIMHUA»
y Bunagky, konu Cyn, gae Bignosigi Ha HOBI dak-
TN, coujanbHi 3MiHW, MNUTaAHHA, 9Ki HIKOAKM He
poarnaganuck y Cyai, Toai gk «guHamivyHa» iH-
TepnpeTaLisi, Ha MO0 AYMKY, CTOCYETbCS nepe-
OyciM cuTyauii, Konn cyn nae HoBi BiANoOBiai Ha
cTapi 3anutaHHga» [10].

3 ypaxyBaHHAM 3anpOrnoHOBAHOIO «HKaH-
CYyBaHHS1» 3HA4YeHHS OMHAMIYHOro W eBOJIIOLIN-
HOrO TAYyMAyeHHs npaBa, yBaXXaemo, L0 Ui no-
HATTA B OiNbLIOCTI BMNagKiB MOXHa CrpuiMatm
K TOTOXHIi, WO NigTBEPOXYETHCA MNPaKTUKOK
camoro Cyay. BogHouac uinboBe (Teneonoriy-
HE) TNIyMayYeHHs € camMe CrnocoboM TNyMavyeHHs
[7, c. 287], ToAi 9K €BOMOUINHUA (OUHAMIYHWIA)
nigxig 0o TJyMayeHHs 3yMOBJIIOE MOr0 pes3ysib-
TaT, 30Kpema ToW 3MICT, akuin yknapae Cyn vy
3aranbHi GopmMynu, O BU3HAYAOTb rapaHToBa-
Hi KOHBEHLIE NpaBa noanHn.

Okpemy 3aranbHOTEOPETMYHY npobnemy
CTaHOBNATb MeEXi eBOJIOUIMHOro T/1YMa4yeHHs
KoHBeHUii, apXxe Take TNyMayeHHs Hanpsmy
rnos’aszaHe 3 06cArom 3060B’A3aHb AepxaBu Ta
cohepw i BiAnoBiganbHOCTI 3a NOPYLUIEHHA MpaB
JOOVHU. Ha BaXXMBOCTI LbOrO MUTaHHSA Haro-
JlowyBanocChb i Ha ceMiHapi «7Aki mMexXi eBoJto-
LIMHOro TnymMadyeHHs E€BPONencbkOi KOHBEHLLT
3 npaB NOONHU?», OpraHisoBaHoMy EBponei-
CbKMM Ccygom 3 npae noguHn y 2011 p. Lo npo-
6/71leMy HAaO4YHO XapakTepuaye eBONOLLA Niaxoay
Cyay 0o 3axmcTy coliasibHO-eKOHOMIYHUX NpaB,
aKi 3arasioMm KOHBEHLUIEID He rapaHTyloTbCS.
A. ®epopoBa Bkasye: «Cyn He Moxe obmexy-
BaTW OepXaBu B MNPOBEOEHHI CBOEI couianbHOI
Ta €KOHOMIYHOT NONITUKN, BU3HAYEHHI HOPM CO-
uianbHOro 3abes3nedvyeHHsi, YCTaHOBJIEHHI BUAiB
i poamipiB couianbHux Bunnat. OgHak Cya yce
OiNblU LUMPOKO TAYMayYnUTb KOHBEHLIMHI MpaBa,
BKJIIOYAlO4M BCe Oinblue coLjaNibHUX acnekTiB,
WO 3000B’A3ye Aep>XaBW, BMKOHYKOYM MOro pi-
LLIEHHS, NOCTYNOBO PO3BMBATU CBOE CoOLiafibHe
3aKOHOOABCTBO Ta MPakTUKy B TOMY Hanpami, y
SIKOMY BKasye E€BPOMENCbKUI cya 3 npas atogu-
Hu» [13].

M. PabiHoBuy i C. denunk yBaxatoTb, LLO Mg,
yac TNyMa4yeHHs MNOBMHEH AOMiHyBaTU Takuii
3MicT HopMn KOHBEHLji, g9kuin mManu Ha yBagai
OepxaBu-ydacHuUUi Nig 4ac nignucaHHa UbOoro
aKkTa, a 3MiHa couiasibHMX i MPaBOBMX CTaHOap-
TiB MOXE BM/MBaTK Ha iHTepnpeTauito KoHBeHU;ji
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JMLLIEe HACTINbKW, HACKINTbKN BUKOPUCTAHHSA Takmnx
CTaHOApPTIB HE CynepeyYnTb OCHOBHIN «iagi» Hop-
MU. 3aranomM eBOJIIOLIiHe TyMa4YeHHsl, Ha OyM-
Ky aBTOPIiB, I'PYHTYETbCA Ha TakMxX MPUHLUMNAX:
1) HeMOXMBICTb 30epexeHHs YHidiKoBaHO-
ro nigxody A0 PO3YMiHHA NOJIOXeHb KoHBeHUi
33 YMOBM 3HA4YHOrO MOCTYNy Yy MnpakTuui aep-
XaB-y4aCHMLb WOA0 3aKPINnJeHHs B Hiil Npas i
cBOOOA; 2) HENPUNYCTUMICTb 3BY)XEHHSI HasB-
HOro obcary npaB i cBOGOA HaBiTb 32 YMOBMW,
WO HOBa NpakTuka AepXaB-ydyacHuub niwna 6
UMM Wnaxom; 3) HenoknaaeHHsa Ha aepXkaBu-y-
YyacHuLj HOBMX OOOB’A3KIB, SAKi B MPUHLMMI He
BMUNAMBaOTb 3i 3MicTy KoHBeHUii; 4) 3abopoHa
CyO0BOI NPaBOTBOPYHOCTI, LLO MOXe BupaxaTucb
y «NepeKkpyyvYeHHi» 3MICTYy HOPMU, KU Manu Ha
yBasi AepXaBu-ydacHuui nig 4Yac nignmcaHHs
KOHBEHLUIT 4/ iHWMX aKTiB Woao npaB SOAUHN
[14, c. 100-105].

EBontouiriHmin nigxig oo TnymadyeHHsa KoOHBEH-

UiT 3yMOBUB POPMYBAHHSA YHIKANbHOT KOHLUeEnLii

KOHBEHLii «SIK XWUBOro IHCTPYMEHTY», WO Ma€
BaX/IMBE 3HAYEHHHA 3 ornsay Ha ePEeKTUBHICTD i
NpPakTUYHY 3HAYYyLWiCTb NpaB i cBoboA. Y crnpasi
“Tyrer v. UK” (n. 31), Cyn NoCTaHOBMB, O «...
KOHBEHLLS1 € XMBUM IHCTPYMEHTOM, 9KWUI ... NO-
BUHEH T/lyMa4ynTUCA Y CBIT/li YMOB CbOIrO[EHHS».

9k 3a3Havae [x. JleTcac, y Bunanky €Bpo-
nemncbkoro cyay 3 npae noauHu igea KoHBeHLil
K «KMBOr0O iHCTPYMEHTY» Mae TPu ocobnmBoC-
Ti. Mo-nepwe, Cyn ypaxoBye «CTaHOAPTU CbO-
roOeHHs» K BaXJIMBOro dakropa y T/iyMaveHHi
KoHBeHLiji; piawe BiH Oyaoe 3BepTaTmics 00 TOro,
SKOK BBaxkasacsd NPUMHATHOIO MOBEeAOiHKa aep-
XaBu, Konn KoHBeHLUis po3pobnsnack, abo Ao
TOro, sKi KOHKPETHO npasa yknagadi KoHBeHLuji
Manu Hamip 3axmctutu. NMo-gpyre, cydyacHi CTaH-
naptn, aki Cyn 6epe 0o yBaru, NMOBUHHI ByTu
3arasbHOBM3HaHMMK abo NOAINATUChL AOroBip-
HUMM pgepxaBamu. Cyn He MOSICHIOE, WO came
O3Ha4yae 3arasibHOBU3HaHICTb CTaHaapTiB, Mpo-
Te oyeBngHo, wo Cya He Bumarae oOOB’A3KO-
BOrO BW3HaHHSA CTaHOAPTIB LUNSAXOM MPUAHATTS
3aKoHOAaB4oro akta. lo-tpete, Cyn He BM3Ha-
BaTMME BUPILLASIBHUM Te, WO Aep>XaBa-BianoBi-
nay (ii Bnaga abo rpomaacbka oymka) yBaxae
MPUAHATHUM CTaHOApPTOM Yy UbOMY BUMagKy
(ocobnMBO AKLIO NpakTuKa AepxxaBu-Bianosina-
Yya nepebyBae No3a JiHielo i3 3arasbHONMPUIAHA-
TMMn ctangaptamm Pagn €sponn) [15, c. 107].

Moka30BOIO CNpPaBOoO B MOSCHEHHI eBOIOLLIN-
HOroO TNAyMayeHHa 1 poni KOHBEHLji K «)KMBOIro
IHCTpyMeHTy» € cnpaBa “A, B and C v. Ireland”
(2010), ska cTocyBasacb npaBa Ha 3AiACHEH-
HA abopTy. Cya MOSICHIOE, WO «iCHYBAHHSA KOH-
CEHCYCY BXe [OaBHO Bifirpae posb y pO3BUTKY
" esontouii 3axmucty KoHseHuii. ... KOHBEHLUia gk
«KWUBWUIM IHCTPYMEHT» Ma€ TJIYMaYUTUCh Y CBIT/i
Cy4aCHUMX YMOB... TOMY KOHCEHCYC BUKOPUCTO-
BYIOTb OJ1 BUMpPaBLAaHHA OUMHAMIYHOro Thyma-
YeHHa nosioxXeHb KoHBeHuii». Y piweHHi Cyn
TakoOX aHanisye nuMTaHHga 3arajibHOBM3HAHOCTI
CTaHOapTIiB i KOHCEHCYCY MiX Aep>XaBaMu-ydyac-
HUUAMKN Yy cdepi no3Bony abopTiB: «... ycyne-
pey TBepmxeHHam Ypsaay, Cyn yBaxae, o Ha-
crnpaBii € KOHCeHCYC cepepn, 3HA4YHOI BiNbLIOCTI
JorosipHux gepxaB Pagn €sponu y cnpasi 3a-
0e3neyeHHs MOXIMBOCTI abopTy 3a OinbLl K-
POKMM KONOM MiACTaB, HiX HadaHi BignoBigHO A0
3akoHoZaBcTBa lpnaHgii...».

Baxnneo, wo B ubomy piweHHi Cya gocni-
IKYE TakOX eBOJIOLi0 nornaaie Ha 3abopoHy
abopTiB Kpi3b NPU3My Mi>XKHAPOAHO-NPaBOBUX
OOKYMEHTIB. 30Kpema, BiH MocunaeTbcqa Ha Pe-
3ontouisa NMAPE 1607 (2008) «docTtyn oo 6esneu-
HUX Ta 3aKOHHUX abopTiB y EBponi»: «Acambnes
nigTBEPOXYE NpaBO BCiX N0Oen, 30Kpema Xi-
HOK, Ha noBary ix isnyHOI HEOOTOPKAHHOCTI i
cBOOOOM PO3NOopaaKaTUCA CBOIM TiloM. Y LbO-
MY KOHTEKCTi OCTaTO4He PilleHHSs Nnpo Te, YM pPo-
6unTn abopT, Mae BYTU NUTAHHAM OJ19 CAMOT XiH-
KN, 9ka NOBMHHA MaTW KOWTWU 0N 34IACHEHHS
LbOro npaea B edpekTUBHUI cnocit». Lia Peso-
Nouis AEMOHCTPYE 3MiHY NIOXOAIB Y Ui cdepi,
0Cco6nMBO NOPIBHAHO 3 NpuHumnamm Kaipcbkoi
MixxHapogHoi KoHdpepeHLUii 3 HapoaoHaceneHHs
Ta po3sutky 1994 p. [16].

Ha cborogHi Cyp yce yacTiwe anente no
TEHAEHUIN pPO3BUTKY B ranysi MiXHapOOHOro
npaesa, He3anexHo Big TOro, 4M € BiANOBIAHI
OOKYMEHTM 0060B’A3KOBMMM i 4y paTudikyBanm
ix 6inbWwicTb gorosipHux oepxaB. Cyn 6paB Oo
yBarm take: pekomeHpauii Ta pesonouii Komi-
TeTy MiHicTpiB i MapnameHTcbkoi Acambnei, oo-
noBigi BeHeuiaHcbkoi Kowicii, gonosigi €Bpo-
NMencbKoi KOMICii NpoTn pacuamy, EBPONENCbKY
CoujanbHy XapTito, XapTito 0OCHOBHUX npaB €C,
€Bponericbky KOHBEHLLIIO NPO IMYHITET Aepxas,
KonBeHujto OB’eno npo npasa NoanHK T1a Bio-
mMeamumHy, Opxycbky KoHBeHLLI0 Npo AoCTyn A0
iHbopmauii, KoHBeHLii MixkHapoaHoi opraHisauii
npaui [15, c. 114].

OpHak He BCi ¢axiBui Tak OAHO3HAYHO Nig-
TPUMYIOTb Ti €BOJIIOLLIIHI NEPETBOPEHHS, AKi Xa-
pPakTepmayloTb 3MiHU Yy TIYMay€eHHi Takoro Kpu-
TUYHO 3HAYYLLOrO MUTAHHY, SIK NOYaTOK i KiHELb
xXuTTd. Tak, cynasa e MaetaHo y CBOIM aymui y
cnpasi “R. R. v. Poland” (2011), Wwo 4acTKOBO
He 36iraetbcs, ykasye: «Cyn yxe 3asHayaB, Lo
MAUTaHHA NMPOo Te, KOJIM BUHUKAE NPaBO Ha XUTTH,
HaNeXuTb OO MEeX po3cyay, AKUMU ... 3a3BuU4an
KOPUCTYIOTbCS OepXaBu B Ui cdepi, He3Baxa-
04N Ha eBoJoUiNHe TnymMadeHHs KoHBeHUil gk
«©KWBOFO iHCTPYMEHTY», LLO MOBUHEH TiyMayu-
TUCH Y CBITNi Cy4aCHUX yMOB... Ha ogHOMY Kpato
crnekTpa CckacyBaHHA CMEPTHUX BUPOKIB; Ha iH-
LLIOMY Kpato NpaBO Ha XUTTS HEHAPOMOXKXEHOI Aun-
TUHU 3a/IMLIAETLCA B MiABILLEHOMY CTaHi».

BapTo Big3HaunTu, WO HacamMmnepemn eBoJslio-
uiiHe TnymadyeHHsl, ake 3abeanedyye 3MiHy Mig-
X04iB 0O PO3YMIHHS TUX YW iHWKWX NpaB, CTOCY-
E€TbCHA CaMe TUX rajaly3en, y Mexax sknux LBUAKO
po3BMBa€ETbCHA Hayka. Ha no4yatky XXI| cT. npo-
CTeXYETbCA TeHAeHUis 0o audepeHuiaujii HO-
BOrO MOKOJIHHA MpaB NIOOMHU, ane BoAHo4yac
MiXXHapoaHe cniBTOBapuUCTBO B 0cobi Pagu €B-
ponu noainsie To4Ky 30pY, L0 NEeBHI 0OMeXeHHS
BCe-Taky NOBUHHI iCHyBaTW. [eski aep>xasu 3Mi-
HUN CBOE 3aKOHOO4ABCTBO HA KOPUCTb A03BONY
ogHocTaTeBux WIOOIB, eBTaHasii Towo. Cneuy-
dika npobnem, Noe’a3aHux i3 NpaBaMmu NOONHN
 GioeTnkoto, Nnongrae B TOMY, LLLO 3a0XOYEHHS
M noganslunini PO3BUTOK MEBHUX rany3en Hayku
6e3 po3BUTKY afleKBaTHUX IOPUONYHUX MEXaHi3-
MiB MaTuMe He3BOPOTHI N Baxko nepenbadvy-
BaHi Hacnigkm ong Bcboro noactea [17]. Tak,
y cnpaBi “S. H. and Others v. Austria” (2011)
Cya nigkpecnus, WO ranysb LWITY4HOro 3annif-
HEHH$, gKa 3a/1eXnTb Bif, 0COBINBO ANHAMIYHO-
ro po3BUTKY Hayku Ta npaBa, Mae nepebyBaTtun
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nig nocTinHUM KOHTposieM [epxas-4yneHis. [1.
Pab6iHoBuny | C. Peaunk cnpaBeniMeo MNigCymMoBY-
I0Tb, WO cneundika BHYTPILWHBOT NPUPOLM €BO-
JIOLIAHOrO T/lyMa4yeHHs 3yMOBWAa NONAPHICTb Y
CTaBJIEHHI OO0 pe3yfbTaTiB MOro 3aCTOCYBaHHS
BiAHOCHO KoHBeHLUii. JoCArHeHHa yHidiKOBaAHO-
ro CrPUAHATTS TUX YK IHLIKX 3MiH, AKi Biobynucs
yNPOOOoBX MEBHOIrO BiApi3Ky 4acy, CyrnpoBOOXY-
€TbCHA HU3KOIO TpyaHouiiB. Came UMM MNOSICHIO-
€TbCSH YM HEe HaNbiNbLUa KPUTMKA TUX PilleHb, SKi
OynNu NPUNHATI HA OCHOBI EBOJIIOLIMHOIO TNyma-
YyeHHs [14, c. 99].

BucHoBku. OTXxe, 3 ypaxyBaHHAM npoaHani-
30BaHOro mMatepiany MOXHa 3pobuTn Taki BUCHO-
Bku. [Mo-nepLue, eBOMOUIMHUN Niaxia, BUNAvBaE i3
camoro ceHcy KoHBeHLUIT sIK kaTasiory rnpas nioam-
HUW, 3MICT SIKMX €BOJIIOLLIOHYE Pa30oM i3 PO3BUTKOM
HayKn, TEXHIKW, MOPasibHUMK HacTaHOBaMu Cy-
CNiNIbCTBA TOLWO M MONArae B iHTepnpeTauji npa-
Ba Cyoom y CBiTNi yMOB cbOrogeHHs. lNo-gpyre,
€BOJIIOLINHE T/yMayeHHa npasa €BPONEncbKM
CyOoM 3 MmpaB MAMHN TiCHO NOB’dA3aHe 3 Tene-
OJIOMYHOK (LLINBOBOK)) IHTEPNPETALEo | KOHUEen-
LEID «NPakTUYHMX Ta edeKTUBHUX NpaB JI0ANHN»
Ha NpoTMBary iX «TeopeTU4HHOMY XapakTepy 1 isto-
30pHOCTi» (amB. cnpasy “Airey v. Ireland” (1979)).
Mo-TpeTe, eBONOLIHMIA Niaxia nependadae 3’acy-
BaHHA HasIBHOCTI KOHCEHCYCY OepXXaB-yyYaCHWLb
KoHBeHLi i3 kmo4oBUX 3MiH, SKi BioOyBaloTbCs B
CYyCnNisIbHOMY XWUTTi 1 yNAMB Ha 3MICT OCHOBOIMO-
JIOXKHUX MpPaB JIANHU. JMHaMIYHUIA Niaxia, Takox
Hagae MoxumeicTb Cyay BpaxoByBaTu PO3BUTOK
MiDDKHapPOAHOro npaea Ta MOro pisHi mpkepena nig,
yac TnymadeHHs KouseHuji. lo-yetBepte, Cyn
YCBIOOMJIIOE HEOOXiAHICTb «0BepexHoro» 3acTo-
CyBaHHS1 E€BOJIIOLMHOINO T/IYyMA4eHHA MpaB Jito-
OVHW, rapaHToBaHMX KOHBEHLUJED, amKe Takui
nigxio, MoXe Mnpu3BOOUTU 00 HEBUMPaBOAHOro
PO3LLUMPEHHS 3000B’A3aHb AepPXKaB-y4aCHULb 3a
KoHBeHLUi€l0, WO cynepeunTuMme OOKTPUHI cybcu-
fiapHocCTi 1 «cBO6OAM po3cyady» Aepxkas. Hapelu-
Ti, NO-N’aATe, EBOJIOLINHE TYMAYeHHs, ske BUKO-
puctoBye Cyn, 3yMOBIOE HEOOXiIOHICTb aKTUBHOI
noauuii oep>xasu LWLOA0 3abe3neyveHHst A0CTYMHO-
CTi iHdopmauii Npo nNpakTuky Cyay Ha HauioHasb-
HOMY piBHi. AI)ke NpaBO3acTOCOBLj MaloTb OyTK
nobpe 06i3HaHi 3 auHamikoto nigxoay Cyay Ao TUx
YK IHWKX NUTaHb, WO AacTb iM 3MOry 3acTocyBa-
™™ npakTnky Cyay sk mkepeno npasa. 3arasiom
YIMB E€BOJIIOLIMHOIO TJAyMa4veHHs npasa E€Bpo-
NencbkMM CyaoM 3 npas JII0OVHM Ha HauioHab-
Hy MNPaBOBY CUCTEMY, MOXIMBICTb iHTEpnpeTaLii
MPaBO3axMCHMX MOJSIOXEHb HALOHaNIbHOrO 3ako-
HOOABCTBA 3 ypaxyBaHHAM OMHAMIYHOrO nigxoay y
npaktvui Cyaoy CTaHOBAATb NpeaMeT nogasnbLumx
I'PYHTOBHMX OOCHioKeHb. BogHoyac TnymayeHHs
HauioHaNbHMX MOJSIOXEHb MPO MNpasa JoANHU Y
CBiTNi pilLeHb EBPOMNENCHKOro cyay 3 npas Joau-
HM MOXe CTaTu Haa3BUYaHO BaXIMBUM 3aCOO60M
YNPOBaKEHHST E€BPONENChbKMX CTaHOApTIB Mpas
JNOOVHU B IOPUANYHY MPaKTUKY YKpaiHW.
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