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CraHoBneHHd YKpalHM SK JEMOKPAaTUYHOI,
IIPaBOBOI, COLIAJIBHOI AEPKaBH CTaBUTh Ha TO-
PSAIOK JIEHHHUH MUTAHHS BTUICHHS y BITYU3HIHY
MPAKTUKY JIePKAaBOTBOPEHHS BHUPOOJEHUX CBI-
TOBOIO CIUTBHOTOIO MDKHAPOAHUX CTaHIAPTIB Y
raiy3i npas i cBOOO JIOAMHU Ta TPOMAJSTHUHA.
[Ticns npuiiasaTts Koncturynii 1996 p., paru-
¢ikanii YkpaiHOO LUIOT0 psSAy MDKHApOTHUX
yroj y cdepi mnpas JIOJAUHHA, YACTKOBOTO, MOXK-
JTUBO, HAATO 00EPEKHOTO MPUUHATTS KOHIIEIIIIT
IpUMaTy MDKHApOJHOTO TMpaBa, AaKTyaJbHUM
CTa€ MUTaHHS BUPOOJIEHHS e(EeKTHBHOIO Mexa-
HI3MY 3aXHCTy TpaB i CBOOOJ JIIOUHH 1 rpoMa-
IsiHUHA B YKpaiHi (IIpu I[bOMY MalOThCS Ha yBa-
31 HE TUIBKM HAIIOHAIBbHI a ¥ MDKHApOJIHI
iHCcTHTYIIT). B 11bOMy acnekTi moTpedye HayKo-
BOTO aHAJi3y PIlIEHHS 1 MPAKTHUKAa isSIbHOCTI
€BpOIEHCHKOrO Cyy 3 MPaB JIOJUHH, KU, K
CBIUUTH JIOCBIJ, BCE YacTillle BHCTyMAe e(ek-
TUBHOIO IHCTHUTYIII€I0, IIO0 3aXHUIIae MpaBa i
cBOOOM rpoMaisiH YKpaiHu.

[TpoGnemi cratycy 1 NpakTUKU AisTIBHOCTI
€BpOIEHCHKOro Cyay 3 IMpaB JIOAWHU TPUCBS-
4YeHO poOOoTH OaraTbOX aBTOPIB, HANPHUKIAL,
takux sk: K. Angpianos, B. Byrkesuu, M. by-
pomenchkuii, FO. 3aiiues, B. Kamno, O. Knu-
MoBud4, B. IlaBniok, I1. PabGinoBuu, B. TymaHoB,
C. IlleBuyk Ta iH. IIpoTe mo3a ix yBaroro 3aiu-
HIaJICsT OKpeMi MpoOieMu, MOB’s3aHi 3 MOIIy-
KaMu Micisi HopMm KoHBeHIii nmpo 3axucT mpas
JIIOIMHU 1 OCHOBOIIOJIOKHHUX CBOOOJ Ta PillICHb
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€BponeicbKoro cyay 3 Mmpas JIOAUHU y TPaBoO-
BOMY IIOJI1 HAIIO1 JIepKaBU Ta, BIAMOBIIHO, aHa-
Ji30M crnenianbHoro 3akony Ykpainu «lIpo Bu-
KOHAHHS pIlICHb Ta 3aCTOCYBAHHSA MPAKTUKH
€BponeichKoro cyay 3 Mpas JIOJUHU» B pefa-
kuii Big 13.04.2011 poky (i3 3minamu) Ne 3477—
IV (mani — 3akon Ne 3477-1V) [1]. He3Baxkaro-
Yd Ha Te, IO JaHWW 3aKOH MaB OW 3yNUHUTH
OUIBIIICTh JUCKYCIH, 0 BHMHUKAIOTH IIOJO
npobsieM 3aCTOCYBaHHS NMPAKTUKU €BpOINENCH-
KOTO CyJly 3 TpaB JIIOJUHHU SIK JUKepelia MpaBa B
VYkpaiHi, HacmpaBii TaKUX 3alMUTaHb BHHUKAE
me Oinbie. Tomy Mera Hamoi poOOTH HOJSATae
y IOCJI/DKCHHI Ta BUPIIICHH] ITUX MUTaHb.

Binnmosigno no uineit 3akony Ykpainu «IIpo
BUKOHAHHA PIllICHb Ta 3aCTOCYBAaHHS MPAKTUKH
€BpOMNEHCHKOro Cyay 3 IpaB JIOAMHU» 1 KOja
BIJTHOCUH, $IKI HUM pPETYIIOIOThCS, PO3PI3HI-
IOTBCS:

— npakTtuka Cyny siK pojioBe MOHATTS (IIpaK-
TUKa €BpOMNEHCHKOTO Cyay 3 MpaB JIIOJUHH Ta
€BporneichKoi KoMicii 3 mpaB JIOAWHN);

— pimennsa Cyfy y crpaBi IpoTH YKpaiHU K
BUJIOBE MOHATTA (OCTaTOYHE PILICHHA, SKUM
BU3HAaHO mopymeHHs KoHBeHWil mpo 3axucr
npaB JIIOJWHU 1 OCHOBOIIOJIO)KHUX CBOOOM, OC-
TaTOYHE PILICHHS IIOJ0 CIpaBeJIMBOI caTuc-
daxii, pilIeHHs HI0J0 IPYKHBOTO BPETYIIO-
BAaHHS).

3 orysiy Ha Il BU3HAUEHHSI, MOYKHA TOBOPU-
TH TPO JBO3HAYHICTH TIIyMAayeHHS 1 IEBHOIO
Mipoio HescHICTh [naBu 4 «3acTocyBaHHsS B
VYkpaini KonBenuii Ta npaktuku Cyny» 3akony
Ne 3477-1V. BianoBinno no ct.17 3akony Ne
3477-1IV cynu MaroTh 3aCTOCOBYBAaTH NMPAKTUKY
Cyny, ToOTO Oyap — sike pimieHHs abo yxBaiy,
BHUHECEHI €BPOMEHCHKUM CYZOM, HE3aJIEKHO BT
Cy0’€KTHOTO CKJIQIy CIIpaBH, y T.4. i y clpaBax
npotu Ykpainu. Bopgnouac, y cr1.18 3akony
iaeTbecs nuile mpo pimeHHs/yxBany €Bpornei-
CBKOTO CyZly y CIIpaBi mpoTu Ykpainu [2, c.38].

3rigHo 13 crarreto 46 KonBeHuii nepkaBu-
ydacHMI1 3000B’s3aHi BHKOHYBAaTH OCTaTOYHI
pimenast Cyny B Oyap — SIKHUX CIpaBax y SIKUX
BOHU € cropoHamu. ToOTo, 3maBanocs O, 1mIO
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OUYEBUJHUM € TOH (paKT, 110 JPKEpETIOM MpaBa B
VYkpaini € nume Ti pimenns Cyay, siki BUHECEeH1
3a pe3yabTaTaMH PO3IIIALY CIpPaB, B SIKUX CTO-
poHoto € YkpaiHa. Ta HacmpaBIi HE BCE Tak
IIPOCTO ¥ OJHO3HAYHO.

Tak, Bce yacTime BKa3yeThCs Ha Te, IO Jep-
*aBu-ydacHulli KoHBeHUii moBuHHI OpaTtu 10
yBaru He JIMILE «BJIACHI» MOCTAaHOBH, aie i pi-
IICHHs] BUHECEHI 1O BIJIHOIICHHIO /IO TPETiX
KpaiH. «Jlep>kaBu, SKi HE SBJSUTUCH CTOPOHAMHU
B KOHKPETHIN CIpaBi, MOBUHHI BUHOCUTH OUIb-
Ie YpPOKIB 13 TaKMX MOCTaHOB, TaK K BKa3aHi
MIOCTAaHOBH MOXXYTh HAaBUUTH IX, K YHUKHYTH
MOJIOHUX MOPYIIEHb B MailOyTHbOMY 1 BiATIOBI-
JHUM YMHOM 3MIHUTH BJIACHY IPaBOBY CUCTEMY
1 MPaBO3acCTOCOBHY MpPAKTUKY. SIkOM nepxaBu-
yYacHUIll no0pe 3HaIM CTaHNapTH, SIKi, BUILIU-
BAaIOTh 13 pillieHb €BPONENHCHKOro Cymy 1o Bif-
HOIIICHHIO JI0 IHIIUX KpaiH 1 HAJTEKHUM YUHOM
3MIACHIOBAM OM 3MIHU Y CBOiX MPaBOBHUX CHC-
TE€Max 4d MPaBO3aCTOCOBHIN MPAKTHUIL, IIE CKO-
pouyBao 6 1 KUTbKICTh CKapr, AKi mojaBaimucs 6
no €Bpomneiicekoro cyay» [2, ¢.38].

PimenHs1, siki BCTAaHOBIIOIOTH HOBI MPaBOBI
OPUHLIMOM a00 CTaHAApTH, NMOBHUHHI NMEPEKOH-
JIMBO BIUTUBATH Ha MOBEJIHKY IHIIMX KpaiH. Bo-
HU TOBUHHI OYTH CTUMYJOM ISl JIepXKaB-
YYacCHHMIIb 10 3MiH iX 3aKOHOJABCTBA Ta MPaBO-
3aCTOCOBHOI MPAKTUKH IJISI TOTO, MO0 JaHUMH
Jep>kaBaMu HE TOPYIIYBAJIUCH MIpaBa JIOJWHHM 1
mo6 B MailOyTHbOMY IO BIIHOIIEHHIO /10 HUX
HE BUHOCHWJIM PIMIEHHS IO CHpaBax, IO CTOCY-
IOThCSA TaKMX caMHX a00 momiOHuX nuTaHb. Lle
O3Hayae, IO IIi PIIICHHS TMOBUHHI MaTH CHITY
TaKuX, SKi MICTATH TIyMaueHHS HOPM IIpaBa
(res interpretata).

KonBeHwist He Aa€ MpSIMOTO MOSICHEHHS TOTO,
SIKMM MTOBUHHO OyTH NpaBOBE 3HAUYEHHS DIllICHb,
III0 BUHECEHI CTOCOBHO TPETIX JAepXkaB, Il TUX
JeprKaB, AKi HE SBJISUINCS YYaCHUKAMU B CIIPABi.
He icHye npaBoB0i HOpMH, sika O 1aBana BiAIoO-
Bilb Ha Il¢ muTaHHA. He3Bakaioum Ha Te, IO
€Bponeiicbkuil ¢y He poOUB 3asB IPO T€, ILIO
foro pileHHs MOBUHHI OYTH HaJIEHI CTaTycoM
res interpretata, B KUIbKOX NPHUHIMIIOBUX pi-

ISSN 1995-6134

meHHsx Cya HarojiocMB Ha CBOiX  res
interpretata MOBHOBaXCHHSX.

Tak, y cnpasi «Panues npotu Kinpy ta Po-
cii» Cyx Harazas, 110 MeTa HOTO pillIeHb, OKPiM
BUPILICHHS KOHKPETHOI CIIPaBHU, TMOJIATAE TAKOXK
y pO3’sICHEHHI, YTBEp/KEHHI Ta PO3BUTKY IIpa-
BHUJI, BCTaHOBJIEHMX KOHBEHII€IO, IS IIIiIBHU-
IIEHHS 3arajbHUX CTAHJAPTIB 3aXHUCTy IMpaB
JIOAMHU Ta TOUIMPEHHS MPAaKTUKU TOBaru Jo
IpaB JIOAWHU Y IepKaBax-y4acHUIAX. Y crpaBi
«Ony3 npotu Typeuunnw» Cya BU3HAB HasB-
HICTh 7 — (aKkTo erga omnes e(ekTy cBOiX pi-
IIICHb, BKA3aBIIM Ha HEOOXIMHICTH OpaTu 10
yBaru HOro BUCHOBKU HaBITh y PIIIEHHIX 1010
IHIIUX JepKaB-y4acHUIlb: ockiibku Cyxa Hajae
OCTAaTOYHE AaBTOPHUTETHE TIYMAayeHHA NpaB 1
cBoOof, Bu3HaueHux y Po3aini 1 Konsenttii, Bin
pO3IIIsiae, Yd NMPUKAHSUIM HALlIOHAJIBHI OpraHu
BJIaU JOCTaTHHOIO MIPOI0 MPHUHLHUIH, L0 BU-
IUTMBAIOTh 3 HOTrO pillleHh MIOJ0 aHATOTTYHUX
MUTaHb, HABITh SIKIIO BOHH CTOCYIOTBHCS 1HIIUX
nepxkas [3, c.20].

OT1xe, MU poOMMO BHCHOBOK IO T€, IO Je-
Iope OOOB’SI3KOBHMHU ISl  JIepXKaB-y4aCHHIIb
KouBeHi1ii € nume Ti pimeHAss €BpONEHCHKOTO
CyJly 3 TIpaB JIFOJIUHU, SIKi BUHECEH1 y CIIpaBax, B
AKHUX Taka JiepXaBa € CTOpOHO0. Ale ne-(hakto
JIepKaBH, 3 METOI0 YCYHEHHs HEJOJIKiB BHYT-
PIIIHBOTO 3aKOHOJABCTBA TA BHJIIKYBAHHS CBOET
IPaBOBOi CHUCTEMHU NOBHMHHI BHMBYATH, 3HATHU 1
3aCTOCOBYBATH DIllIEHHS Y CIIpaBax, B SKUX TaKi
JepkaBH 1 He OyJau CTOpoHamH. | TyT BUHUKae
HACTyMHa rpoOiemMa: BpaxoBYIOYHM Te, 10 3a-
KOHOM BCTaHOBJICHO MOPAIOK jAocTymy 10 Pi-
meHHs (To0To cTucnuii Buknan PimeHHs, cmo-
BillleHHs] mpo  PimieHHs, mepeknax  Ta
onpuiItogHeHHs1 PimieHHs), a He MOPAIOK JocC-
TYIy 0 MPAaKTUKH €BPONEHCHKOro Ccyny 3 Mpas
JIIOIVMHU 3arajoM, peajbHe 3aCTOCYBaHHS Mpak-
tuku Cyny npu 371 CHEHHI Cy0YMHCTBA Cya-
MU YKpaiHU € Jemo YMOTJBSIIHUM 1 TOKH IO
MasioBiporigauM. Tomy, SKIIO 3aKOHOJABEIlb
BBa)Ka€ HEOOXITHUM 3aCTOCYBaHHS NpH 3JiicC-
HEHHI CYJOYMHCTBA BCIX TMPABOBHUX TMO3UILIHA
€BpOIEICHKOr0 Cyly He3alle)KHO BiJ HaIliOHa-
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JTBHOCTI JepKaBU-BIAMOBIa4a, BiH Ma€ BH3HA-
YUTH MEXaHI3M JIOCTYIy 10 L€l MpaKTHKH (Iie-
peKiany Ta ONPUIIIOJHEHHS). 3 OIVIALy Ha He-
oOXxigHicTh  3a0e3nedeHHs JOTPUMAHHS B
VYkpaini KonBeHIIii npo 3axucT npas JIOIUHH i
OCHOBOIIOJIO)KHUX CBOOOJI BaKJIMBE 3HAYCHHS
JUI FOPUCIUKIIAHOT TisSUThbHOCTI HAIlIOHATBHUX
CyZiB, MEPUIOPSAHE 3HAYEHHS MAIOTh Ti PillleH-
HS 1 yXBalIu €BPOMNEHCHKOTO CyIy, B SIKUX CYA
BUTIIyMauuB Hopmu KoHBeHuii (Hampukiaf,
Ipo MpaBO Ha CIpPaBEUIMBUH Cya, NMpaBO Ha
eeKTUBHUI 3aci0 IOPUANIHOTO 3aXHUCTY, IPABO
Ha MUpHE KOPUCTYBAaHHS MaifHOM TOIIIO.

CynoBa mnpakTuka CBpONEHCHKOTO Cyny 3
IpaB JIIOJUHU € 00 €KTUBHUM KpPUTEPIEM OLIIH-
KM IIpaBOBOI CHCTEMM KOJXKHOI JepKaBU-
yuacHHII KoOHBEHIIIT Tpo 3axXuCcT NpaB JIIOAWHY 1
OCHOBOIIOJIOKHKUX cBOOO. Ha xanb, Ykpaina €
OJIHUM 13 JIiIepiB 3a KUTBKICTIO 3as1B, 1110 HAIXO-
Tk 10 €Bponeiicbkoro cyny. Lle — cepito3nuit
CUTHAJI JJIs1 OpraHiB Jep:KaBHOI BJIaau IMpo Te,
10 MEXaHi3M 3aXUCTy MpaB JIIOJUHU B YKpaiHi
noTpedye iICTOTHOTO BIOCKOHAJCHHS. 30Kpema,
HaeTbess Mpo HEOOXIAHICTH CHUCTEMHOTO BJIOC-
KOHAJIEHHS BITYM3HAHOTO 3aKOHOIABCTBA, aaMi-
HICTpaTUBHOI Ta cynoBoi npaktuku [4, c.4], B
TOMY YHCII, i IUIIXOM 3aCTOCYBaHHS BITUM3HS-
HUMH CyJaMH ToJiokeHb KoHBeHIii Ta mpakTu-
K1 €BpOIENHCHKOTO Cyy 3 IPaB JIOAUHHU.

VY ¢1.18 3akoHy BCTaHOBIEHHUM MOPSAOK IO-
cunaHHs Ha npaktuky Cyny, npuHaiiMHI, 1e
BUILUTUBAE 13 Ha3BU AaHoi ctarTi «[lopsimok mo-
cunanHs Ha KonBeHmito ta mpaktuky Cymy».
Age, K CBIAUUTH aHAII3 11 3MICTY, BiH MMOJISTAE 1
0OMEKY€EThCS JIMIIIE TPUITCOM BUKOPUCTOBYBA-
TH TIepeKiIaau TekcTiB pimens Cyay, HaIpyKo-
BaHUX BIJIMOBIIHO JI0 CT.6 IIbOTO 3aKOHY Y CIIe-
[iaJi30BaHUX Yy NUTaHHAX mnpaktuku Cyny
IOPUJIMYHUX BUJAHHSX, a 32 BIICYTHOCTI — OpH-
rinanpHuii TekcT. CTaHOM Ha CHOTOJHI, Haii-
OUTBIII TTOBHUM 1 CUCTEMATH30BaHUM JDKEPEIIOM
cynoBoi npaktuku Cyay y nepexiaai yKkpaiHch-
KOI0 MOBOIO € LIOKBapTainbHui xkypHan «lIpak-
THUKa €BPOINEHCHKOro Cyay 3 MpaB JIOIUHH. Pi-
meHHs. KomeHrapi», SAKHH BHXOIUTH SIK
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Jnonatok 1o xkypHainy «lIpaBo Ykpainn» 3 2011
poky. Pimennst Cyay #oro o¢piniiHuUMu MOBaMu
— QHIIHCHKOIO Ta (PaHIy3bKOI0, MOXKHA 3HAK-
TH Ha BeO-caiiti Cyny, Nie € cremialibHa MOoIIy-
koBa cucrema HUDOC. 3posymino, mo 3mict
JTaHOT HOPMU € He JJOCKOHAJIUM, TaK K, Ui Cy-
JUIIB HE JIa€ YITKOTO YSBJICHHS PO TE€, Y YOMY
MOJISITAa€ TIPABOBHUIA 3MICT TAKOTO 3aCTOCYBAHHS.
Lle € migcTaBoio A1 BUHUKHEHHS Takoi CUTYya-
ii, «mo 0araTo MPeACTaBHUKIB BITYU3HSIHOTO
CYUTIBCBKOTO KOPITYCY HEIOCTaTHhO TOTOBI JO
MPAKTUYHOTO BIPOBAKEHHS MIAXOJIB 1 MO3H-
1iii €BponeichbKoro cyay B yKpaiHCBHKHI cymo-
BUH mpocTip. JlocuTh MOMMPEHUM Y TisIIBHOCTI
BITUM3HSHUX CY[IB € aOCTpaKTHE MOCUJIAHHS Ha
NpPaKTUKY €Bponeicbkoro cyay 6e3 BKa3iBOK Ha
KOHKpETHE pilleHHs [boro oprany. Hepiako
HaBIAKH — B CYJOBHUX PIIICHHSAX BITUYM3HSHUX
CYIiB pOOHTHCS TMOCWIIAHHS HA KOHKpETHE pi-
IIeHHs €BpoIenchKoro cyny, aine 0e3 3a3Ha-
YeHHsI CITIBBIIHOCHOCTI HOTO 3 HOpMaMH HaIlio-
HAJIBHOTO TpaBa W OOCTaBMHAMH KOHKPETHOI
crpaBu» [4, c.5].

[Ile onna mpobiema moJsiArae y BiACYTHOCTI
€IMHUX KPUTEPIiB 3aCTOCYBaHHS NMPaKTHKH €B-
POIEHCHKOTO Cyay 3 MpaB JIOAMHU. MoKHA BU-
JUTUTH TIPUHAMMHI TPU MIAXOIM YKPaiHCBKUX
CyZIB 1O BUKOPUCTAHHS MPaKTUKU 1poro Cyny.
[Tepmwmii momnsirae B 3actocyBanHi HOpM KoHnBe-
HII] Ta MPaKTUKY 11 TIyMadeHHs1 €BPOINeNHChKUM
CYJIOM y HEpO3pUBHIN €IHOCTI. Y TaKUX BUIA-
Kax BITYM3HSHI CyIu HUTYIOThH pimeHHs Cyny,
CYIPOBOJIKYIOUH I MocuiaHHsM Ha KoHBeH-
uito. Jpyruii nepenbavae BUKOPUCTAHHS MpaK-
TUKU €BPONEHCHKOTO CyNy SIK 10JIaTKOBOTO ap-
TYMEHTY, SIKHM OOIPYHTOBYETHCS  MO3MILiA
BITUM3HAHOTO CyAy, IO 0a3yeThCsi HA HOpPMax
HAI[IOHAJILHOTO TMpaBa. B iHMMX BUMAAKax y
CYJIOBHX pIlIEHHSIX HalllOHAJIBHUX CYAIB MpaK-
TUKa €BPONMENUCHKOT0 CYAy pPO3TIIIAETHCS K
TIyMaueHHs, 10 Ma€ HOPMATUBHUH XapakTep.

SIckpaBUM NPUKIAIOM BHUKOPHUCTAHHS MOJIO-
xeHb KoHBeHIi 1 mpakTHku €BpONENCHKOTo
cyny 3 npaB moguHu € Koncruryniitnuii Cyz
VYkpainu, 1o 311iCHIOE TX BUKOPUCTAHHS TaKOX
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3a pisaumu minxomamu (mani — KCVY). «Tak,
€Bporneiicbka KOHBEHIlSI BHKOPHCTOBYBAJIACS
npu yxBasieHHi KCVY nBaaustu pimieHs i 01HOTO
BUCHOBKY: 3rajka mpo KouBenmio 0e3 mocu-
JIaHHA Ha KOHKPETHI CTaTTi Majia Micle y YOTHU-
PBOX pILICHHSX, 3rajka npo npeam0Oyiny Konse-
HIlIl — B ogHOMY pimenHi; c¢T. 1 KonBeniii Oyna
BUKOPUCTaHA MPH YXBAJIECHHI OJHOTO PIllICHHS;
CT.2 — IIpH yXBaJIeHH] JIBOX pillIeHb; CT.3 — MpH
YXBaJIEHHI OJHOTO pIilIeHHS; CT.5 — MpHU yXBa-
JICHH1 OJHOTO pimeHHs; m.1 ¢r.5 — oxHOro pi-
IICHHS; CT.6 — I’ IThOX PIllIEHb 1 OJIHOTO BUCHO-
BKY; 1.1 CT.6 — 4OTHPHOX pillIeHb; CT.7 — OJAHOTO
pimenss; cr.10 — omnoro pimenHs; cr.ll —
JIBOX pillieHb; CcT.13 — ABOX pimieHs; c1.16 — ox-
HOTO pimmeHHs; cT.61 — ogHoro pimenHs. [lepe-
BaxHy OUTBIIICTH pimeHs KCY, B AKUX BUKOPU-
CTOBYBAIIUCh [IOJIOKEHHS €Bpomneiicbkoi
KOHBEHIIii, OyJI0 yXBaJleHO y cIIpaBax 3a KOH-
CTUTYLIHHUMH TOJaHHAMU. | jnuiie yotupu pi-
menHss KCY 0OasyBanucst Ha MOJNOXKEHHSIX €B-
poreichbKoi KOHBEHIIIT MiJ 4ac po3risily CIpaB
32 KOHCTUTYIIHUMHU 3BEpHEHHSAMH ( 3 HUX OJI-
HE — 3BEpHEHHSM IOPHJIUYHOI 0COOH 1 TpH — 3a
3BepHEeHHsAMU (hizuuHUX 0cib) [5, ¢.190].

OcHOBHI TIpoOJIEeMH y 3aCTOCYBaHHI IOJIO-
JKE€Hb CBPONEHCHKOT KOHBEHIlI B MisUTBHOCTI
KCY mnonsraiots y Tomy, mo 6araro ii moso-
JKEHb yXKE€ BTUICHO B HAIlIOHAJIbHE 3aKOHOJAB-
ctBO, a KCVY BUKOpHCTOBYE NEpPEBaXHO HOPMHU
HAIlIOHAJILHOTO TPaBa, ajie MOCUJIA€ThCs Ha €B-
POTICIChKY KOHBEHIIIFO, KOJH: BIICYyTHI 1HIIII
NIPaBOBI PErYJIATOPU y paMKax HaI[iOHAIBHOTO
NpaBa; HAI[IOHATBHUX PETYJIATOPIB € 3amalo
Jutst 3a0e3rmeueHHsT BCeOIYHOrO 1 MMOBHOTO Tpa-
BOBOT'O PETYIIIOBAHHS IEBHOTO MUTAHHS, HAIlio-
HQJIbHI PETYJSATOPH TO-pI3HOMY PEryNIOI0Th
onHl ¥ Ti  nutaHHsd, a Tomy KCVY 3mymennii
3BEpTATUCS JI0 €BPONEHCHKOI KOHBEHIIl [6,
c.26].

€Bporneiicbka KOHBEHIIIS € 0CHOBOIIOJIOKHUM
JOKYMEHTOM, Ha SIKOMY TIPYHTYIOTbCS BCl pi-
IIeHHs1 €BpPOINENCHKOro CyAy 3 INpaB JIOAWHHU.
Bimnmosigao no 3akony Ne 3477-IV BuUKOHaHHS
X pillleHb Ha TepuTopii YKpaiHM €
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000B’s3K0BUM. A 0Tke, 1 Bukopuctanus KCY
NPAaKTUKH €BPONEHCHKOTO CyAy 3 MpaB JIOIUHH
IpU 3111IiICHEHH1 KOHCTUTYIIHHOTO KOHTPOJIIO YU
odiuiiHOro TIyMayeHHs MoyoxeHb KoHcTuTy-
1ii Ta 3aKkoHIB YKpaiHu € 000B’si3koBUM. HeBu-
koHaHHI KCVY 1poro 0o00B’ 3Ky MOK€ CBITUUTH
PO BiIXiJl BiJl YCTAICHOI €BPOMEHCHKOI TpaIu-
Iii 00 3aCTOCYBaHHS MPAKTUKU CBPOIEHCH-
KOTO Cydy 3 MpaB JIOJAWHU Ta BIPOBAPKEHHS
€IMHOTO TMIAXOAYy A0 peanizalii KOHCTUTYIIii-
HUX Ta KOHBEHIIITHUX TIpaB 1 CBOOOI.

Onnum 13 nepmux pimens KCY, B sikux Ha-
BEJICHO KOHBEHIIIHHY MOTHBAIIIO, TIOB’S3aHY 3
MPAaKTUKOI0 €BPONENHCHKOro Cyay 3 MpaB JIOAu-
HU II[0/I0 3aCTOCYBAaHHS BiIIOBIHUX TMOJIOKCHb
€Bporeiicbkoi KOHBEHIIIi, cTano PimeHHs Bix
10.10.2001 p. Ne 13-pri/2001. Ipyrryrouncs Ha
nosioxeHHsx cT.1 Ilepmoro mpoTtokosny €Bpo-
necbKoi KOHBEHIII, SKOI0 TrapaHTYEThCS MPaBO
0co0M Ha MUpHE BOJIOAIHHS CBOIM MaitHoM, Cyx
BKa3aB, L0 JeprKaBa Ma€ MMPaBO «BBOIHUTHU B IO
Takl 3aKOHH, 5Ki, Ha 1i TyMKYy, € HEOOXITHHUMH
JUIs 3JIICHEHHS KOHTPOJIO 32 KOPUCTYBAHHIM
MaifHOM BIATMOBIHO JI0 3arajibHUX IHTEPECIB. ..»
KCYV 3acrocyBaB mpeLeneHT He mIpaBo €Bpo-
NEeHCHKOro cyy 3 MpaB JIIOJUHU 11010 CBOOOIH
pO3Cyly 3aKOHOMaBLs 3IIHCHIOBATH pPETryJIio-
BaHHS OKpeMHUX c(ep CyCHIIBHOIO XHUTTA Ha
3acajax MpOIMOPIIHHOCTI 3 METOI0 3a0e3neueH-
Hs OajaHCy MPUBATHHUX 1 MyOJIIYHUX iHTEpeciB,
BU3HAYCHUX Y crpaBi «/[xeiiMc Ta iHIII TpOTH
Cnonydyenoro KopomiserBa» Bix 21.02.1986 p.:
«He 3anepeuyroun npaBo Jep>kaBU BCTAHOBIIIO-
BaTH — Y IOCUTh LIMPOKUX MEXKax po3Cyay, Bil-
MOBIHO 10 11 BHYTPINIHBOT 3aKOHOIABYO1, COIIi-
aIbHOT EKOHOMIYHOI IMOJIITUKM YU 3 IHIIOHO
METOI0 — OOMEXEHHS y KOPHUCTYBaHHI
00’ekTaMu IpaBa BJIACHOCTI 3 OTJISAY Ha CYCIHi-
JBHUNA 1HTEpec, CIiJ MaTh Ha yBasi, IO Li 00-
MEXEHHS, OJHAK HE TOBHMHHI NPHU3BOAMUTHU JIO
1030aBJICHHS MOXJIMBOCTEH TaKOTO KOPHUCTY-
BaHHS, TOOTO JI0 TOBHOI iX BTpaTu» [7, ¢.282].

Ha wmiif ocaoBi KCVY BH3HaB HEKOHCTHTYIIIN-
HUM TIOJIOKEHHSI 3aKOHY, KU PEryiroe mops-
JIOK TIOBEPHEHHS JIepXKaBOIO 3HEIIHEHHX 3a0-
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aUKeHb TpoMaisiH y koauiHboMy CPCP, ue-
pe3 BIICYTHICTb Y HbOMY «KOHKPETHHX €TaIliB,
TEPMIHIB TTOBEPHEHHS 3a0MIa/DKEHb Ta OOCSATIB
OI0JUKETHUX aCHUTHYBaHb», II0 «MOKE MpHU3BeEC-
TH JI0 IIOBHOI BTPATH IPOMASIHAMHU CBOIX BKJa-
1B, TOOTO JO MOPYIIEHHS iX KOHCTHTYI[IHHOTO
npaBa BiIacHOCT» (a03.3, 5, 6 m.5.4 MoTUBYBa-
JIbHOT YaCTUHH).

[IpaBmga nemo mi3Hime cam €BpONEUCHKHIA
Cyl 3 IpaB JIOAWHU BHU3HAYMB, IO 3aKOHOJa-
BEIlb BOJIOJIE€ CBOOOJIOI0 PO3CYAy IIOJO iHIEK-
CyBaHHS 3a0INa/PKCHb Ha BUMAIOK 1HOIAIIT
(Pimenns Bix 02.07.2002 p.): «HaBeACHA CTATTS
1 Ilepuoro IIpoTokoJly HE BCTAaHOBIIOE MJif
JepKaB 3araabHOro OOOB’S3KY IIOJO0 TPOBE-
JICHHS CHUCTEMAaTHYHOTO I1HACKCYBAaHHS 3aolla-
JDKeHb NI BUIMPABICHHSI 3TyOHMX HACTIAKIB
i} Ta 30epekeHHsT KyMniBeJIbHOI CpoMo-
JKHOCTI BKJIQJICHUX KOILTIBY.

Pimenns Bim 12.06.2007 p. Ne 2-pm/2007,
AK€ CTOCYBAJIOCS OKPEMHUX AacleKTiB CBOOOIU
YTBOPEHHS MOJITUYHHUX MapTii, IPYHTYBAIOCS
Ha TOJIOKEHHSAX K CTarTi €Bpomneichkoi KOH-
BeHIIi1, Tak 1 Pimenns Bix 20.05.1999 p. y cnpa-
Bi «PekBeHbi npotu Yropumuny, Pimenns Be-
mukoi mamaru Bim 13.02.2003 p. y cmpasi
«[Tapris 1oOpoOyty Ta iHmI npotu Typedun-
Hu». KCY BHU3HAB MpaBOMIpHMM BTpPYYaHHS B
OKpeMi THTAaHHS OpraHi3amii JisUIbHOCTI TMOJi-
TUYHHUX TapTii 3 MOTHBI CyCHiJIbHOI HEOOXi-
HOCTI y JEMOKPAaTUYHOMY CYCHIJIbCTBi, IpH
AKOMYy Ma€e OyTu 30€peXeHO CYTHICTb 3MICTy
OCHOBHHUX TIpaB i CB0OOJ, Ha YOMY BJIACHE, i
IPYHTYETBHCS IIPABOBE PETYIIOBAHHS iX TiSUIbHO-
CT1 y YUHHOMY 3aKOHOJaBCTB1 YKpainu (a63.1, 3
11.5.2 MOTUBYBAJIBHOT YaCTHUHH).

Bapro ckazatu, mo xova pimieHHs: €Bporneii-
CBKOTO Cydy 3 TpaB JIOAUHM € (OPMAaIbHO
000B’SI3KOBUMH TUIBKHU ISt JepKaBU-
BignoBigaua (cr.46 Komusenmii), KCY mnocuma-
€TBCS TIPU PO3IIISAII CHpaB MO0 KOHCTHTYLIH-
HOCTi 200 OQIIIHHOrO TIIyMaueHHs Ha PIllICHHS,
BUHECEH1 €BpONENCHKUM CYZOM 3 IpaB JIIOAUHH
y CHpaBax NpPOTH IHIIMX €BPOMEUCHKHUX JICPKaB.
Taxkuit migxin KCY cBimuuTh mpo #oro comimap-
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HICTh 3 TPAKTHUKOIO, SIKa BXXE € TOLIMPEHOI0 B
OaratbOX Jiep:kaBax 3 MPHBOIY TOTO, IO MpsMa
Jis piieHb €BPONenchKOro Cyay 3 Mpas JIIOIUHA
NOUIMPIOETHCSL  HE  TUIBKM  Ha  JIepXKaBy-
BiZITIOBiZ]aua, a i MEBHOIO MIPOIO HA IHIIUX JAep-
JKaB-y4acHUIlb €Bponeiicbkoi KoHBeHIIT 1950 p.

OTxe, MO’)KEMO KOHCTaTyBaTH TOH (akt, 110
Koncrurymiitnuii Cyn YkpaiHu CUpaeTbes Ha
yCTaJleHy €BPONENChKY KOHBEHIIIHY Ta CyI0OBY
MPAKTUKY IIOJ0 3aXUCTY IMpaB i CBOOO JIFOIU-
HHU.

Sk Hamu Bke OyJ0 3a3HA4€HO, TMPH 3aCTOCY-
BaHHI MMPABOBUX TO3UII €BPOMEHCHKOTO CYIy
HAI[lOHANbHI CyJM MOBUHHI BPaxOBYBaTH BCIO
HOro MpakTHKy, B TOMY 4HCIi cOpMOBaHYy i
IOJI0 IHIIUX KpaiH. 3BUYAlHO, MO0 TUIBKU Ta-
KW TIOXia gonoMoxe YKpaiHi YHUKHYTH HO-
BuX nopymensb KouBenuii. OpHak s peaiiza-
mii IbOro MIiAXOXY TMOTPIOHO 3a0e3nmeunTH
NpUHANHMHI TOCTYIHICTh YCiX pilieHb €Bpornei-
CBKOTO Cyay abo xo4a 0 OUIBIIOCTI i3 HUX, JJIs
BITUM3HSAHUX CYIIB, Y IEpeKIaai Ha YKPATHCbKY
MoBy. barato HayKkoBIIIB 1 HpakTUKIiB, cepen
SAKHX 30KpeMa 1 KOJHIIHIN YpsaoBuil ynoBHO-
BAXEHUN y clpaBax CBpONENWCHKOIO cyny 3
npas joauHu FO.€. 3aiines HaroJourye Ha TO-
My, II0 «HAsBHICTb Y BIJCYTHICTb HEpeKIary
pimieHHsT €BPONEHCHKOr0 CyAy >KOJHUM YHHOM
He 00Mexye HOoro 3acTOCOBYBAHOCTI yKpaiHCh-
KUMU cygamm» [8, ¢.7]. Ajne MU 3 Takoro Mo3Hu-
I[I€}0 HE MOTO/PKYEMOCS, TOMY [0 HO-TEpIIe B
c1.64 3akony Ykpainu «IIpo cymoycrpiii i cTa-
TyC CYJUIiB» Ce€peJl BUMOT JI0 KaHAHWJIATIB Ha TO-
camy CyAlli MU He 3HalJeMo Tiel sKa MoB’s3aHa
13 000B’s3KOM KaHJHAaTa Ha MOCaay CyIAl BO-
aoniti oaHiero 13 odiuiiHux moB Cyny (aHr-
Jiiicbkol0 ab0 (paHIy3bKOI0) Ha TOMY piBHI,
KU Ou 3a0e3meuyBaB HOMY MOXJIMBICTH Bilb-
HO 3HAaHOMHUTHCS 1 PO3YMITH MpPAaKTHKY €BpO-
NEeHCbKOro Cyay B OpHIiHAI, y BHIMAAKYy 3a-
HHATTS HUM TOCaau CYAJi; MO-Apyre BUHHUKAE
MUTaHHS, a XTO X OyJe BU3HAYATH 1 MiITBEp-
JUKYBaTH Te, IO MpakTHKa €BPONEHCHKOTO Cy-
Iy 3 TpaB JIOJAWHHU, 3aCTOCOBYBaHa HalliOHAJb-
HUM CyJJI€I0 Ma€ aBTEHTUYHUH TepeKiiaj
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BITHOCHO MOBHU OpHIiHANYy; IO-TPETE 3acCTOCY-
BaHHS YKPAiHCHKMMHU CyAaMu pilieHb €Bporei-
CBKOTO CyJy, sIKi HE OITyOJiKOBaHI JIepPKaBHOIO
MOBOIO, MOK€ cynepeuntu Bumoram cT.57 Kon-
ctutynii YKpaiHu mpo Te, 10 KOXKHOMY TrapaH-
TY€ThCS TPaABO 3HATHU CBOI IMpaBa 1 0OOB’SI3KU.
AJKe TIPUHIIMIT TPaBOBOT BU3HAYEHOCTI € CKJIa-
JIOBUM €JIEMEHTOM BEPXOBEHCTBA IpaBa.

Ha minTpuMKy npaBUIBHOCTI HAIIOl MO3MIIIL
3 JaHOTO IWTAHHS, 3a3HAYMMO, IO HANWOLIBII
BaYKJIMBI 3000B’s13aHHS JIepKaB MIOA0 TepeKia-
Ay 1 mommpeHHs pimeHs €Bponeiicbkoro Cyny
chopmynroBaHi B Pekomenpgamii Rec(2002) 13
Kowmirery Minictpis Pagu €Bpornu aepixkaBam-
yneHam Pagu €Bpornu mpo omyOnikyBaHHA 1
MOLTUPEHHS B AepkaBax-wieHax Pamum €Bponu
tekcTiB KoHBeHIIii Ta mocTaHoB i piteHs €Bpo-
neiicekoro Cyay [9]. Cepen Garatbox cBOiX pe-
komenpanii Komirer MinictpiB Pagu €Bponu
BUJIAB PEKOMEHJALII0 MPO Te, L0 JAeprKaBaM-
yneHaMm Pagu €Bpomnu ciig mikinyBaTucs mpo Te,
00 MMOCTAHOBH 1 PIlICHHS, AKi € BIIMOBITHUM
PO3BUTKOM MpPELEICHTHOrO MpaBa €Bpomneich-
KOro cymy abo sKi BHMAaralooTh BiJ JepiKaB-
BIJINIOBIIa4iB 3aCTOCYBaHHS OCOOJMBHUX 3aXOIIB
B IIpoIleci IX BUKOHAHHA, HEraiHo 1 myOuiKyBa-
JIMCh 32 PaxXyHOK Jep:kaBHOT a0 MpUBATHOI iHi-
LIaTUBH — Y MOBHOMY BHIJIAL, ab0 xoua 0, y
(dhopMi KOPOTKOTO BUKIIAJCHHS CyTi a00 BUTSATIB
(oTHOYACHO 13 HAJCKHUMHU IOCUJIAHHSAMH Ha
MIEPBUHHUI TEKCT) Ha MOBI BIAMOBITHOT Jepxa-
BU, 30KpeMa B o(iriiiHux razerax, iHpopmariii-
HUX OronereHsx KoMIeTeHTHUX MiHICTEpCTB,
MPaBOBUX XypHaJax Ta iHIIUX 3ac00ax MacoBOi
iHpoOpMarii, Mo 3a3BUYall BUKOPUCTOBYIOTHCS
IOPHCTaMH, BKIIIOYAIOUYH, JI€ 11€ MOXKIUBO, [HTe-
pHer-caiitu. Taka crenudiuna, 1 31aBanocs oOu,
Iy’Ke pUBAaTHA PEKOMEHAIliA Ha MPAKTHUIl Ma€e
3arajdbHUA XapakTep. Y BIAMOBIAHOCTI 10 BKa-
3aHO1 pekoMeHfalii aep>xkaBa-uieH Pagu €Bpo-
U CaMOCTIHHO BUIIIYye, YU TepeKiIagaTH il
TEKCTH MOCTAHOB 1 PillIeHb MOBHICTIO M 3]iiiC-
HIOBATH 1X KOPOTKMM BUKJIAJ, a TAKOXK A€ 1X He-
00XiTHO MyOJIIKyBaTH.

BaxxnuBoro 1 CkIaaHOI MpOoOIeMOl0 B TH-
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TAaHHSAX 3aCTOCYBAaHHS YKPAaiHCBKUMH CyJaMHU
NPAaKTUKU €BPONEUCHKOTO CyAy 3 MpaB JIOIUHH
€ BIAMOBIAHI NPOIENYpH 1 MPaBOBI IIICTAaBH.
MexaHi3M Takoro 3aCTOCYBaHHS BKIIIOYA€E /B
criocoOu: mepmmii — e 6e3nocepeane ( mpsme)
3aCTOCYBaHHS MPAKTHUKH €BPONEHCHKOTO Cyny,
ke oOMexyerbcss HopmMamMu KonBeHIii Ta pi-
meHHsamu Cyny, NpuiHATHMU 00 YKpaiHu;
JIpyruii — BUKOPUCTaHHS B CYAOBIH NpaKTHIl
YKpaiHCBKUX CY[IB TPaBOBHX MO3ULid €Bpo-
MEWCHKOTO Cyy.

VY mpoMy MexaHi3Mi 0coOiiMBa poJib Hale-
*uTh BepxoBHomy Cyny VYkpaiHu, gkuil He
JMIIE Ma€ 3aCTOCOBYBATH NPAKTUKY €Bpormei-
CBKOTO CyAy, a il 6e3nocepeHp0 Oepe ydacTb y
npoleypi BUKOHAHHS pilieHb €BpONEHChKOTO
cyny. 3a 3akoHoM BepxoBnuili Cyn Ykpainu €
€TMHUM Y JIepXKaBi CyJlOM, TIOBHOBaKHUM TIepe-
TIIAIATU CYJOBI PIlIEHHS HAIIIOHATHHUX CYIIIB Y
pa3i BCTAHOBJEHHS y HUX €BpPONEHCHKUM Cy-
JIOM 3 TpaB JIOAMHU MOPYIIEHb MDKHApPOJHUX
3000B’s13aHb JEpKABH.

Pa3oM i3 TMM, HEIIOJAaBHE 3aKOHOJABYE 00-
MEXEHHSI TIOBHOBakeHb BepxoBHoro Cyny
VYkpaiHu Ha 1a€ HOMY MOXJIMBOCTI TOBHOIO Mi-
por0 3a0e3MeyuTH BUKOHAHHSA YKpaiHOK pi-
meHHs: €BpONeichbKOro cyay, Ii€EBO CHPUATH
MOIIMPEHHIO BUKOPUCTAHHS BITUM3HSHUMHU CY-
JaMH HOTO MPAaKTHUKH, a B I[JIOMY — HE Ja€ MO-
JKJIMBOCT1 €(peKTUBHO BIIPOBA/KYBATH Y MPaBO-
BY IiiicHicTh cTanaapTu KoHBeHIii.

Tak, Ha cporomHi BepxoBuuit Cyn mosxe
3IIMCHUTH MEperJia]l BINOBITHUX pillleHb Halli-
OHAJBHUX CYJIOBHX OpraHiB, y sIkux €Bporei-
CHKHM CYJIOM KOHCTAaTOBAHO IMOPYIIEHHS HOPM
KouBeHitii, numie y pasi, SKIIO BHUINUN CIielia-
Ji30BaHUN CyJ JOIMYCTUTH BINNOBIAHY CKapry
1o npoBakeHHs y BepxoBHomy Cyi.

Ha HenockoHAICTh TaKOTO MPOLIECYaIbHOTO
MeXaHi3My 3BepHyla yBary Bewnerianceka Ko-
Mmicist y cBoemy BuchoBky Big 16.10.2010 p. Ha
3akoH Ykpainu «IIpo cymoyctpiii i craryc cya-
JiB», 30KpeMa, BKa3aBIlH, IO 3alpOBaLKEHHS
3a3HaYEHOTO MOPSAKY € KPOKOM Ha3zax i 6e3 mo-
TpeOH YCKJIaJHIOE Tpolenypy. Sk Haciilox,
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Beneriancpka KoMicist pekoMeHyBana YKpaiHi
CIPOCTUTH TaKy CUCTEMY, 3a0€3MEUUTH MOXKIIU-
BICTH MpsIMOTO jocTyny A0 BepxosHoro Cyay y
BIJIMOBIIHUX BUIaJIKax [4, c.6].

3 iHmoro OOKy, HaBiTh y pa3i JOMYCKYy BH-
MM CTIeliali3oBaHUM CyJOM ckapru 1o Bep-
xoBHOro Cymy OCTaHHIM He MOXe YXBaJUTH OC-
TaTOYHE CYyJOBE pIIIEHHS Yy CHpaBi, a MOXe
JMIIE CKacyBaTH CYAOBI pIilIeHHS, NpPU yXBa-
JICHH1 SIKUX BCTAHOBJICHO mopyiieHHs: KoHBeH-
11ii, 1 HAPAaBUTHU CIPaBY Ha HOBU CyIOBUH po-
3TJIS1 10 CyIy KacariiHoi iHctaniii. HatomicTs
1o cynoBoi pehopmu BepxoBuuit Cyn maB 3Ha-
YHO OUIBIII MOBHOBAKEHHS, SIKI TO3BOJISIN HO-
My Ji€BO BIUTUBATH HAa BHIIPABJICHHS CUTYaIlii,
KOHCTaTOBAaHOI CBpPONENHCHKMM CyIOM fK IIO-
pymenns KonBeHiii, Ta yxBanioBaTu Oy/b-siKe
HEOoOXiJHE IS IIbOTO MpoIlecyabHe PIlICHHS.

[Tpo6nemu, siKi BAHUKAIOTh Y JisTTBHOCTI BiT-
YU3HSIHUX CYIIB HPU BUKOPUCTAHHI MPABOBUX
MO3UIlil €BPOMENCHKOr0 CyIy, CBimM4aTh, IO
came Bepxoumuii Cyn mnoBuHeH ¢opMyBaTH
KOHIIENTyaIbH1 MIAXOIM 1 METOIU BUKOPHCTaH-
HS CyJaMH €BPONEHCHKUX CTaHIapTiB, PO3po0-
JATH PeKOMEHAII] 00 NPaBUIBHOTO Ta OJI-
HAaKOBOTO  3aCTOCOBYBAaHHS  HHMH  IIpH
3nificHeHHl mpaBocyqas HopMm  KonBeHmii i
IpakTUKH €Bponeicpkoro cyny. BepxoBHuii
CyZl MOKE 11e pOOHUTH MepeayCiM HIITXOM BHUKO-
pHUCTaHHS TPAKTHUKH E€BPONENWCHKOTO Ccyny 3
npaB JIOAMHA TPU BHUPIMIEHHI KOHKPETHHUX
CIpaB yciX KaTeropii — aAMiHICTPaTUBHUX, TO-
CHOJIaPChKUX, MUBUIBHUX 1 KpUMiHaIbHUX. [[o-
HeaBHa €(EeKTHBHUM 3ac000M 3a0e3MedeHHS
€THOCTI CYZ0BOi NMpakTHKH Oyno HamaHHs Bep-
x0BHUM CyZ0M p03’sICHEHb 11100 3aCTOCYBAaHHS
CKJIAJHUX 1 CHIPHUX NUTaHb YMHHOTO 3aKOHO-
JaBCTBA, Y TOMY YHUCIIi 3 ypaxXyBaHHSIM IpPaKTH-
K1 €BpONENCHKOTO Cyay.

3 Meroro0 3a0e3medeHHs €IHOCTI CyIOBOI
MPAKTUKH, 30KpeMa, B YaCTHHI 11 BIAMOBITHOCTI
MDKHapOJHUM CTaHIapTaM, HEOOXiJHO moBep-
HyTH BepxoBnomy Cyny npaBo HaJaBaTu Cyaam
3araJibHOi IOPHCIOMKIIT pO3’SICHEHHS 3 TNHTaHb
3aCTOCYBAaHHS 3aKOHOJIAaBCTBA, a TaKOX PO3IIHU-
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pPUTH HOTO MpoLecyabHI TOBHOBAKEHHS 11010
YXBAJICHHS pIIEHHS 3a pPe3yJIbTaTaMu PO3TIAY
CIIPaB.
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[Toxazano, 1o 3a11a 3a0e3neueHHs] €THOCTI Cy/I0BO1 MIPAKTUKU, 30KpeMa, B YAaCTHHI ii Bif-
MOBITHOCTI MDKHAPOJHUM CTaHAapTaM, HE0OXinHO noBepHyTH BepxoBHomy Cyny Ykpainu
MPaBO HAJABATH CyJaM 3arajibHO1 IOPUCAUKIIIT pO3’ICHEHHS 3 MUTAaHb 3aCTOCYBaHHS 3aKOHO-
JABCTBA, & TAKOXK PO3MIMPUTH HOTO MPOIECYaTbHI MTOBHOBAKEHHS IIO/I0 YXBAJICHHS PIllICHHS
3a pe3yabTaTaMH PO3TIISTy CIIPaB.
skeksk
Kouypa E.A. Ilpakmuka u pewenue Eeponeiickozo cyoa no npasam uenoeeka Kak ucmou-
HUKA npaea 6 cyoedonoll npakmuke YKpaunl

[ToxazaHno, 4uTo At oOecreyeHus: eAMHCTBA CyAeOHON MPAKTUKM, B YACTHOCTH, B YAaCTH €€
COOTBETCTBUSI MEXJYHApOJHBIM CTaHJapTaM, HE0OXoAuMo Bo3BpaTuth BepxoBHOoMy Cymy
VYKpauHbl MpaBO NPEAOCTABIIATh CyldaM OOIIEH FOPUCIUKIUN Pa3bACHEHHs IO BOIPOCaM
IIPUMEHEHHUs 3aKOHOJATEIbCTBA, & TAKXKE PACLUIMPUTH €ro IPOLIECCYaIbHbIE ITOJTHOMOYUS

OTHOCHUTEJILHO MPUHATHUS PEIICHUS 110 pe3yabTaTaM PacCMOTPEHUs .
skoksk

Kochura O.0. Practice and the European Court of Human Rights as a Source of Law in the

Jurisprudence of Ukraine
It is shown that to ensure the unity of jurisprudence, particularly in terms of their compliance
with international standards, must be returned to the Supreme Court of Ukraine the right to
grant the courts of general jurisdiction clarification on the application of the legislation, as
well as expansion its procedural powers for a decision on a review of cases.
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