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TeneonoriuHuy cnocié TnymaueHHa HopM
NnpaBa: 3aranbHOTEOPETUUHI ACNEKTU

b. B. Manuwes,

Kanouoam 10puduunux nayx,
douenm, douenm xagedpu
meopii depacasu i npasa
Kuiscvrozo nayionaiwnozo
yuisepcumemy imeni Tapaca
Hlesuenxa

Y craTTi po3KPUBAETHCS MTPUPO-
JIa TEJEOJOTIYHOTO Croco0y TyMa-
YeHHSI HOPM IIPaBa, OIMCAHO HOTO
npuiiomu. BrasyeTnces, 1o Teseoso-
riyHuii crnocib TayMauyeHHs € OCHOB-
HUM HAIPSIMOM ITi3HAHHS IIHHOCTEI,
110 3aKJIa/leHi Yy HOPMATUBHY CTPYK-
TypY TIpaBa.

KiouoBi cioBa: TiyMaueHHs
HOPM TIpaBa, TEJIEOJNOTIYHUH cr1ocih
TIyMa4yeHHs, MeTa HOPMHU IIpaBa

BiTunsHAHI TEOPETUKO-TIPABOBI POOOTH SIK HAYKOBOT'O, TAK i HaBYAIbHO-
TO CIPSMYBAHHS MICTSATH JIMIIE JIAKOHIYHI 3TajIkKW TPO TeJIeOJOTIUHUI
(uisboBuil) c110ci6 TIyMadeHHs HOPM IpaBa. ToMy Ha JaHUI yac PO3yMiH-
HS [[OTO CMIOCOOY TIyMadeHHsl, IO cyTi, 6a3yE€ThCsT HA BIMOBIIHUX MOJIO-
sxennsx npaiti 11. Henbaiina [1, 404—410] ta monorpadii T. Hacuposoi, ski
HOTPEOYIOTh Cy4aCHOTO MEPEOCMUCIEHHS.

Kpim Toro, cripobu BUBYEHHS 3rajlaHoi TIpodIeMaTUuKy HasBHi i B po6o-
Tax MPEACTABHUKIB Tany3eBux Hayk [2, 165-167; 3, 672-686]. TToxioHi
PO0OTH, SIK TIPABUJIO, XaPAKTEPU3YIOTHCS PETETbHO MiIOpaHUM eMITipHrd-
HUM 3aKOHOJABYMM MaTepiajioM i TPUKIAJaMW CyIOBOi TPAKTUKHU, ajie
Pa3oM 3 THUM TTOBEPXOBUMU BUCHOBKAMHU TEOPETUKO-TIPABOBOTO CIIPSIMYBaH-
HeL.

TakuM YMHOM, aKTyaJbHICTh TEMH IIi€i CTATTi € OUEBUIHOIO SIK 3 TOUKU
30py HAyKH, TaK i 3 TOUKH 30pYy IIpakTUKU. MeTo10 cTaTTi € PopMyJIIOBaHHS
3arajJbHUX 3aCajl TEJIeOJOrIYHOrO TJIyMadeHHd HOPM IIpaBa, a TaKOX pPO3-
TS HIOTO OKpEeMUX MPUHOMIB.

Bixn camoro mouaTky 3ayBaskmMO, 1[0 IIiJl TJIYMauye€HHSIM HOPM IIpaBa
Oyzie PO3yMITHCS IIPOLIEC 1 Pe3yJIbTaT AisIbHOCTI i3 3’sicyBaHHs Ta — y pasi
HEOOXiZIHOCTI — 3 PO3’SICHEHHSI CMUCJIY TIPABIJIA MOBEMIHKHU, SIKE MiCTUTHCST
y HOpMIi TpaBa, MO IOCATAETLCS 3a JIOMOMOTOI0 PI3HOMAHITHUX iHTe-
JIEKTYQJIBHUX OTIepaliiii.

OTxe, TTyMadeHHS € OCHOBHUM iHCTPYMEHTOM Mi3HAHHS CMUCTY 0PH-
JIMIHOTO TIPaBWJIa TOBEMIHKU. CJIOBA «CMHCJI» Ta «3MiCT» CEMAaHTHUYHO €
JOCUTDH GIM3BKIMH, B CHJIY YOTO Y TAYMAYHUX CIOBHUKAX iX 4ACTO MOSCHIO-
I0Tb O/iHe yepes inmre. BTiM, 3 TOUKM 30py TJiyMauyeHHs HOPM I1paBa BKa3aHi
TEPMIiHU CJIiJ] YiTKO PO3PI3HATH, 3BayKAI0OUN Ha Te, 110, TIO-TIEPIIIe, TK MU BKe
00rpyHTOBYBaIN paHinie [4], 3MicT HapiBHi 3 (hOPMOIO Ta METOIO € CTPYK-
TYPHOIO YaCTUHOIO HOPMHU TIPaBa; MO-/Ipyre, CMUCJIOM HOPMU TIpaBa € ii 3Ha-
yeHHs (a TOYHIilllE — CUHTe3 3HAY€Hb 11 CTPYKTYPHUX YACTHUH) CTOCOBHO
[IPABOBIJIHOCHH, 110 BXOJSTh 10 MPeJAMeTa i PeryJioBaHHs. 3MIiCT HOPMU
paBa € YaCTUHOW 00'€KTUBHOI MICHOCTI, BOJHOYAC CMUCJ HOPMHU TIpaBa
Mae cy0’ekTuBHO-00'eKTUBHY npupoy. OO’ €EKTUBHUM €JIEMEHTOM € IIPUTa-
MaHHUN HOPMi PETYSTUBHUN MOTEHINAT, a Y0 €KTUBHUM — CBIOMICTD
ocib, 1110 Gpasin y4acTh y CTBOPEHHI 11i€1 HOPMU MPaBa, a TAKOK CBIZOMICTh
iHTepIIpeTaTtopa, B AKiil BiA0OGPasKyEeThCs 1 PO3KPUBAETHCS 3ralaHMil TIOTEH-
miag.

[ToTpi6HO HATOJIOCUTH, IO TIPY TIAYMAYEHHI HOPMU TIPABA BUSBISIETHCSI
CMUCJI BIJIIIOBI/THOrO TIpaBUJIA TIOBEIHKH, ajie He CYTHICTb HOPMM IIpaBa
(1paBuJIa TOBEIIHKM), TOMY IO KATETOPisl «CyTHICTb», 3 METOJI0JIOTIYHOT
TOYKM 30pY, BKAa3y€ Ha TIIMOWHHI 3aKOHOMIPHOCTI i XapaKTEPUCTUKH THX YK
IHIIUX IBUIIL, a 11e, TIO-TIepIile, € 3alBUM [IJId TIOTOYHOI TPAKTUYHOI peasiida-
il HOPMM IIpaBa; IO-Apyre, cyO'€KTH, M0 3AINCHIOITh pealisaliio HOpM
1paBa, He MaIOTh JJOCTATHHOTO YaCOBOTO Ta METOMOJIOTIYHOTO PECYPCY /IS
midHaHH ii cyTHOCTi. OTKe, CYyTHICTD Ti€l UM iHIMOI HOPMU TIpaBa PO3KPH-
BAETHCST JIUIMIE TIPU CIHeIiaThbHOMY HAYKOBOMY JOCTI/KEHHI, sIke MOXe B
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cebe BKfOUATH 11 TIIyMaueHHsT SIK OIUH 3 HOTO eTa-
TiB.

Teseomoriuamii croci6 TaymMadeHHs nepebadae
3’s9CcyBaHHS CMUCJIY HOPMHM TIpaBa 3a JI0TIOMOTOTO 11
MmeTH. [Ipu 11boMy MeETOI0 HOpMU IIpaBa BUCTYIIAIOTH
MeBHi MarepiajibHi a00 yXOBHI IIHHOCTI, SIKi ocsira-
I0ThCSI BHACJIIOK peasisailii HopMu 1paBa. Bkasani
MIHHOCTI MOXKYTh HaJeKaTW 10 PisHuUX cdep cyc-
MJIBHOTO KUTTS (€KOHOMIYHOI, MOJITUYHOI, KYJIb-
TYPHOI, i/ICOJIOTIYHOI ), B TOMY YHCJIi i 10 CYyTO TOpH-
nuanoi cepu. CkazaHe foromMarae Kpaie 3po3yMi-
T BucsoBsieHHd . Masnbiiena: « Tesmeosoriunnii aHa-
JIi3 TOPUINIHOI HOPMY BiIKPUBAE TIJISIX Y CBIT Tpa-
BOBHUX IiHHOCTEH, imeanis, imeosorii B3arami» |5,
698].

Hwusxka aBTOpiB SIK pajisTHCHKOTO, TaK i Cy4acHOTO
nepiogy y cBOIX Po0OTaX BUCJIOBJIIOIOTh CYMHIBH
[0/I0 MOXKJIMBOCTI BUIJIEHHS TEJIEOJIOrYHOTO CIIO-
coly TiaymadeHHst. [Ipu 11bOMy B SIKOCTi apryMeHTa-
1ii, gk mpaBuJio, BiaTBOpIOETHC mosuilis A. Ili-
roJikina, sikuii e y 1962 p. 3a3nauyus, 110 BCTaHOB-
JIEHHS MeTH KOHKPEeTHOI IOPUAMYHOI HOpMHU — Iie
pesyJibTaT 3aCTOCYBaHHS BCiX 0e3 BUHATKY HPUIO-
MiB 3'sICyBaHHS HOPM ITPaBa, a He OKPEMUIT CaMOCTili-
Huit mpuitoM. CMUCIT i MeTa TTPaBOBOi HOPMU HEPO3-
PUBHO 3B’s13aHi Mix co6oto. bes BcTaHOBJICHHST METH
HOPDMM IIpaBa HEMOJKJIMBO BCTAHOBUTH iI CMMCIL
TeseostoTiyHMIT €7IEMEHT TJIyMaYeHHST TPUTAMaHHUH
Oy ab-saKxomy npuiiomy [6, 95].

BriM, BCi crmocobu TiyMadeHHsI € OB sI3aHIMU
MizK c06010 1 Ti€I0 UM HIIT0I0 MiPOI0 BUKOPUCTOBYIOTh
eJIeMeHTH ouH oxHoro. Ile moscHIOEThCS HEBIL €M-
HUM XapaKTePOM 3B’3Ky MiK CTPYKTYPHUMHM YaCTH-
HaMU HOPMU TIpaBa. Byab-sKuil c1ioci6 TryMavdeHHst
€ KoMTJIeKCHUM. | Xo4ya (opMasbHO KOXKEH 3 HUX
Ma€ BJacHy cdepy 3acrocyBaHHs (MOBHHUIA CIIOCiO —
TeKCTyasbHy (OpMy HOPMHU TIpaBa; JIOTIYHUHN, CHUC-
TEMHWUH — 3MiCT HOPMU TIPaBa; iCTOPUYHUN — KOH-
TEKCT BUHUKHEHHS HOPMM 1IpaBa; TeJe0JIOTIYHUHT —
METy HOPMH IIpaBa), B sAKiil BiH € HalbibII edex-
TUBHMM, OJJHAK Ha IIPAKTUIl BiaOyBacThCs iXHE B3a-
€MOoIpoHuKHeHHs. [le TPU3BOANUTD 710 HEMOKJINBOCTI
cchopmyTioBaTH €MHUI BUBAKEHUN TT/IXI/ 10 KPU-
tepiiB kaacudikailii crocobiB TaymaueHHs. Ak
BusHadeno B pobori 0. Biacosa, Takuii miaxia me
OyB 3allPOMOHOBAHMIT aHi PaSTHCHKUMH, aHi Cydac-
Humu Buennmu |7, 35-37].

3 irmoro 60Ky, PisHOMAHITHICTH CTTIOCO6IB TIyMa-
YeHHS 3yMOBJICHA 1 HANpPSIMaMW iHTEJTEKTYaTbHUX
3yCWJIb iHTepIpeTaTopa. SIK MOCTiIOBHO BifI3HAUa-
eTbca y miteparypi [8, 471], iaTepriperaTop i€ y
TphOX Hampamax: 1) mpociipkye HOPMY TIpaBa;
2) ocJtipKy€E 11 TpaBOBi 3B’SI3KU 3 IHIITUMU HOPMaMU;
3) pocijikye ii 1mo3arnpaBoBi 3B’SI3KM 3 IHIIUMU CY-
CHIJIBHUMU SBUIIAMU.

Tesreosoriuamii Ta iCTOPUYHUI crIOCOOU TJIyMa-

YEeHHS HOPMU TMpaBa Haiibinbin eeKTUBHI TpH JIi-
SIJTBHOCTI IHTEPIIPeTaTopa B OCTAHHBOMY 13 3a3Haue-
HUX HanpsiMiB. Sk caymro Bkasye I1. PaGiHoBuy,
icTopuuHmii croci6 TayMayeHHs MOKJMKaHWiT BCTa-
HOBUTH Té, 1110 6YJI0 0 BUAAHHS i B MOMEHT BUIAHHST
3aKOHY, a TeJEOJOrTYHUI CIOCIO TIyMayeHHsT BUIB-
Jge e, o Oyae (MOBUHHO GyTH) MicCJAsA BTiJICHHS
3aKoHy B kuTTH [9,16].

T. Hacuposa, 00IpyHTOBYIOUH CaMOCTIHHICTD Te-
JIEOJTOTIYHOTO C1TOCO0Y TJyMAadeHHsI, CIPABEILJIHBO
3BepTa€ yBary Ha Te, 1[0 BCi CIIOCOOU TIyMaueHHsI
CIPUSIOTH 3’SICYyBAaHHIO METU HOPMU IIpaBa, ajie pa-
30M 3 THM SKOJIHUM i3 HUX HOPMa HE TJIYMauUThCS
BI/IMOBIJTHO /10 CBOET MeTH. Y 3B’S3KYy 3 ITUM aBTOP
BOavae crenudiky TeaeoJorivHOro crnocody Tiyma-
YEeHHS Y TOMY, 1[0 HUM JOCTIIKYEThCS 00’ €KTUBHUI
pe3yJIbTart, Ha peasiisallilo SKOro ClpsaMOBaHa HOPMa,
SAKUH BUXOAMUTH 32 MEKi BHYTPIIIHBOTO JIOTIYHOTO
3MiCTy HOPMHM IIpaBa Ta He 36ira€TbCs 3 aHai30M
3B’S13KiB HOPMU 3 IHITUMU TIpUIIUcaMu. B 1ibomy Bij-
HOIIEHHI TeJIeOIOrTYHNIA CoCi6 TyMadeHHs He 110-
KPUBAETHCA IHIIMMU CIOCOOAMMU, OCKIJIBKM BiH €
€IIMHUM, SIKWiT Oe3M0Cepe/lHhO CHPSIMOBAHUIT Ha
3'sICyBaHHS CMUCJIY HOPDMHU TpaBa 3aJI€KHO Bifl THX
PE3YJIBTATIB, SIKi TOBUHHI GYTH HOCATHYTI 1l peasiza-
miero [10,42, 69-71]. 3Bakatoun Ha Te, MO MeTa €
OCHOBHUM CTPYKTYPHUM €JIeMEHTOM HOPMHU IIPaBa, a
dopma i smicT BHCTYHAIOTh y PoJi 3aco6iB A i
JIOCSITHEHHST, HE € IMBHUM, 1110 Y CTPYKTYPi TPUHOMIB
TEJIEOJIOTIYHOTO COCOBY TIyMadeHHs € MicIe Jist
€JIEMEHTIB JIOTIYHOTO, MOBHOTO Ta CUCTEMHOTO CIIO-
COOIB TIIyMaYeHHsI.

Hopwma mpaBa mae sickpaBo BUpa’KeHUI BOJIbO-
BUU MPECKPUNITUBHUN XapaKTep, TOOTO € BJIaJHUM
BEJIIHHAM, 1110 BCTAHOBJIIOE IEBHUI 0OOB’SI3KOBUI
BapiaHT TOBEMIHKU Cy0'€KTIB CTOCOBHO THX UM iH-
mux o6cTaBUH. AJie TIPUPO/IA BOJIBOBOTO XapaKTepy
HOPDMM TIpaBa BUKJIMKAE 3alMUTAHHS, SKE MOXHA
chOPMYITIOBATH TaK: W0 € 20106HUM 0N MIAYMAUEH-
Ha: 6oast (namip, mema) cyd’ekma npasomMeoOPUOCMi
YU 80451 (Hamip, mema) camoi Hopmu npasa?

Bianosigp Ha 1€ 3aIUTaHHS € BaXJIUBOIO IS
NPaKTUKU: SIKIO TOJOBHOIO € BOJIst cy6'eKTa MpaBo-
TBOPYOCTI, TO I1¢ 03HAYAE HE3MIHHICTH CMUCJY HOPDMU
mpaBa MPOTATOM YChOTO il iICHYBaHHS; IKIIO TOJIOB-
BaTUCA 3aJ7IE5KHO Bijl pisHOMaHITHUX (DakTOpiB (3MiHa
MOB’SI3aHUX 3 HEI0 HOPM; 3MiHa CYCHiJIbHUX BiTHO-
CUH, 5IKi HETO PeTYJIOI0ThCS, TOIO).

Cy0’ekT TpaBOTBOPYOCTI MPU CTBOPEHHI HOPMHU
3aBXK/I1 Ma€ [IeBHUM HaMip. ¥ IPOTUIIEKHOMY BUIIA/L-
Ky TpaBOBE PEryJgioBaHHs i came mpaBo Oyiam 6
nos6asseni cercy. (Came CHiJIBHICTD IIiJieil oroce-
penkoBye 38’5130k 1pasa i nomituku [9, 10]). IIpaBo
BHCTYIIAE 3acOO0M LIS JIepsKaBH, IO i€ Bij iMeHi
CYCHUJIBCTBA, JOCATATU Ti UM iHIN 11ii. Buxoggun 3



I[OTO, TJIyMa4€HHsI HOPM [TpaBa MOBUHHO OYTH CIIPsi-
MOBaHe Ha Te, 100 BTLINTH BOJIIO cyl'€KTa MpaBo-
TBOPYOCTI Y TPaBOBITHOCHM.

Aute 3 iH1110TO OOKY, 6€3M0CEPEHIM PETYIISATOPOM
CyCTITPHUX BIZIHOCMH € HOPMa IpaBa, a He HaMipH,
izei abo aii cy6’exra npaBorBopuocTi. Tomy 06’€éKTOM
TJIyMauyeHHs € HOpMa TIpaBa, 1i TEKCTyaJTbHUN BUPA3.
OTke, MeTa HOPMU TIPaBa BXOJWTH JI0 00'€KTa TIIy-
MaveHHs1, a MeTa cy6’exTa MpaBOTBOPUOCTI — Hi.

[Ile papsHCbKI BUeH] BUSHABAH, 1O CJIiJl PO3Pi3-
HSTH /[Ba €TallN Y peasizallii IpaBoBOi MeTH: TepIIuil
MOJIATa€ y NMPUNHATTI 3aKOHOAABIIEM BiAITIOBITHO 710
ITOCTaBJIEHOI MeTH HOPMHU 11paBa, APYruil — y 37iiic-
HEHHI MeTHW TIpu peasisaiii 1iei Hopmu. B 1pomy
CeHCi MeTa HOPMHU CIPSIMOBYE TOBEMIHKY Cy0 €KTIB
npasa [11, 34].

Touky 30py, 3a SIKOIO CMUCJOM HOPMU TIpaBa €
KOHKDPETHO-iCTOpHYHMIT Hamip cy6’€KTa IPpaBOTBOP-
4OCTi, Ha3UBAIOTh CYO'€KTUBHUM IIIXOLO0M, & TOUKY
30Dy, 3a SIKOI0 CMMCJIOM HOPMU IIpaBa € BOJIS caMoi
HOpMH, — 06’ €KTHUBHUM TiaxomoM |12, 35].

Crocosno HaBenenoi kiaacudikarii Bapro 3pobu-
TU JIBA 3acTepekeHHs: 1) TepMiH «BOJIsI» 3aCTOCOBY-
€THCS Y IOPUANYHIN JIiTepaTypi 3 MUTAHb TIyMayeH-
HSI YMOBHO, TOOTO 11032 0TO CyTO MCUXOJOTTIHOTO
PO3YMiHHS; 2) CMUCJI HOPMHU IIpaBa y CBOill Cy-
6’eKTUBHIN YacTUHI TMOB'SI3AHUIT 3 IHTETEKTOM Cy-
O’ekTa 11 TIIyMaueHHs, ajie He 3 Cy0'€KTOM MPaBoO-
TBOpUocTi (iHIA TOYKa 30py BUWKJIajeHa B. Ton-
yapoBuM [13, 4], ofHaK 3aMpOBA/PKEHHS y TEOPifo
TJYMayeHHs KaTeropii «CMUCJ HOPMU IIpaBa», gdKa
nop’si3aHa 3 cy0’€KTOM IPABOTBOPUYOCTI, HeEMae
HaIEKHUX 00'€KTUBHUX KPUTEPIiB MPaBUJIBHOCTI, a
BiJITak He MO)Ke OyTH 3aCTOCOBaHa Ha IPAKTHUI, B
TOMY YMCJIi 3 MPUYNH, BKa3aHUX HAMM HIKYE TIPU
POBIJIsli TePMEHEBTUYHOI CKJIaZ0BOI CyO’ €KTUBHOIO
MIXOMY 10 TAyMadeHHs ).

Cutig moromutucst 3 A. BapakoMm, Skuii € aBTOpOM
HaNOIIbII BU3HAYHOI HAa ChOTO/IHI aHTJIOMOBHOI TIpa-
I[i CTOCOBHO MPOOJEMAaTHKU METH Y TJIyMadeHHi
HOPM TIpaBa, y TOMY, II0 Me€Ta HOPMH IpaBa — Iie
BUPAKEHHST BHYTPIITHIX B3aEMOBI/IHOCUH Mi’K HaMi-
POM KOHKPETHOro aBropa Tekcry (cy0'e€KTHBHUI
ITi/IX1/T 710 TJIyMaveHHsT ) Ta HaMipOM PO3YMHOTO aBTO-
pa (ob’exTUBHMIT MiAXig 10 TayMadeHHs). Biarak,
MeTa HOPMU — Iie aGCTPaKTHA KOHIIEIIist, 10 CKJIa-
JACThCsA 1 3 ¢y’ €KTUBHOL METH, 1 3 06’ EKTUBHOI METH.
IMepiia BigoOpazkae HaMip aBTOpa TEKCTY; JApyra —
HaMip TIMOTEeTUYHOTO aBTOPa (<«PO3YMHOTO 3aKOHO-
NABIT» ) Ta (GyHIAMEHTAJIbHI 1IHHOCTI TPaBOBOI CHC-
TEMU; Hepliia Bioopakae peasibHO ICHYIOUHil HaMip;
Ipyra — YMOBHWH HaMmip; mepiina Bizobpaskae icto-
pPUKO-CyO’ €KTUBHUI HaMip; Apyra — COI[iaJbHO-
00’cKTUBHMI HaMip; ITeplia € IOJIEI0 MUHYJIOIO;
Jpyra crpsiMoBaHa y cydyacHicTb. OCHOBHY POJib B
00’eKTUBHOMY MAIXO1 A0 TyMayeHHs Bigirpae cam
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TEKCT HOPMH Ta 00'€KTUBHO iCHYIOU1 IHTEpeCH i IiH-
HoCTi, SKi Bin Brimoe. Cy0’ eKTUBHMIA TAXI TayMa-
YUTh BOJIO 3aKOHOJABIISI HA MOMEHT CTBODCHHS
HOPMH IIpaBa, HATOMICTh 3a 00’€KTHBHOTO IiIXOILY
JI0 TJIYMa4yeHHsS BOJIS <«PO3YMHOTO 3aKOHOJABIIS»
BU3HAYAETHCSA HA MOMEHT TJYMayeHHS 1 3aJIeKUTD,
30KpeMa, Bijl 3araTbHUX I[IHHOCTE TIPaBOBOI CUCTe-
MU (CIpaBeIUBICTh, MyOIiYHUI iHTEpeC, Po3yM-
HicTh, Ipupo/Hi npaBa Jjoaunn) [14, XI-XIII, 29,
89-90].

Cam A. Bapak € mpuXuJbHUKOM CTBOPEHHS KOM-
MIPOMICHOTO BapiaHTy MiXK IBOMA MiIXO/IaMU /10 TJIY-
MaueHnHs. Hampukmaza, BiH BKa3ye, IO 3aBIAHHIM
TJIYMAU€HHSI € JIOCSITHEHHST Cy0'€KTHUBHOI METH aBTO-
pa HOPMU Ta aKTyasizallis (yHJaMeHTAIbHUX I[iH-
Hocrell 1mpaBoBoi cucreMu. [ 1bOroO IIPOIOHYETh-
CsT IOYMHATH TJIYMAuyeHHsT HOPM TpaBa 3 OJIHOTO 3
HAIPsIMiB cy6’ EKTUBHOTO TIXO/TY, a SIKIIO PE3yJIHTaT
€ HeYiTKUM, TO 3aBeplLIyBaTU HOro OJHUM 3 HaIIps-
MiB o6’ekTuBHOTO THaXOMY [14, 36; 14, 88; 14, 189].
Bupnaerbced, ognak, 1Mo MIIAX, SKUH TPONOHYETHCS
A. bapakoM, € HEKUTTE3AATHUM, OCKLJIBKU BiH T10
CyTi s1BJIsSIE COOOI0 EKJIEKTUYHE MOETHAHHS €JIEMEH-
TiB IPOTUJICKHUX 32 CBOEIO TMTPUPOIOIO TMiIXO/IIB.

Juckycisg Mixk TPUXMIbHUKAMUA KOXKHOTO 3 TIiJI-
XO/iB Ma€ JoBTy ictopito. Hampuxnan, B €spori
BOHa HalyJia 0cOGIMBO TOCTPOi (hOpMH HATTPUKIHIT
XIX — na nouarky XX cr. Y Torovacuiii BiT4u3HsI-
Hiil IOpUANYHIN HayI IOMiHYBajia cy0 €KTHBHA TEO-
Ppisd, OCKIJIbKY 11 MATPUMYBAJIM TaKi BIJIMBOBI BYEHI,
gk M. Kopxkynos, I. Illepmenesuy, €. BacbkoBch-
KUH.

3aKOH He Ma€ BOJIi y TICUXOJOTIYHOMY CMUCII,
aJie BiH Mae 11 y TeJIe0JIOriYHOMY CMUCJI, IK OpTraHiy-
He namaranns gocsirtu Metu |15, 83—-85]. o peui,
PUMCBKi IOPUCTH TAKO3K OTIEPYBAJIM TIOHATTAM <BOJIS
3aKOHY», SIK€ B I[IJIOMY PO3yMiJIM CHUHOHIMIYHO 3
MeToIo 3aKoHy [ 16, 167].

Y mepeBakHill GiNBITOCTI CYyYaCHUX BITIN3HIHIX
HAYKOBUX JIKEPEJI 3a3HAYAETHCS, 10 00'EKTOM TIIy-
MayeHHs € BoJist (Hamip) cy0’eKTa IpaBOTBOPYOCTI,
sIka MaTepiasizoBaHa y TekcTi Hopmu TipaBa [13, 5].
Taxka mosuiis OyJia MpuTaMaHHa i HAYKOBUM IIPALSIM
PAJISTHCHKOTO TIepioly — 3 TIEI0 JuIie BiIMIHHICTIO,
110 SIK TIePBUHHA YaCTO BKa3yBaJacs HaBITb HE BOJIA
3aKOHOIABISA, & BOJIA MAHYIOUOTO KJIACy, dKa Bijlo-
OpaskeHa y BOJII 3aKOHOIABI 1 BTLIEHA y TEKCTi
HopwMmu [ 1, 327-328; 6, 14]. SIkii0o GyKBaJIbHO HOTPH-
MYBATHCS ITi€] TOUKU 30pY, TO BUXOJAUTD, IO 3’5CY-
BaHHS CMUCJY HOPMU TIPaBa CTa€ MPAKTUIHO HE3/0-
JIAHHUM 3aBJAaHHAM HAaBiTh [JII BUCOKOKJACHOTO
IOpUCTa, a/Ke JIsS IIHOTO BiH MOBWHEH MOCTIAUTH
TpU pisHUX sBuia (BOJIO MAHYIOUOro Kjacy abo
Hapo/ly; BOJIO 3aKOHOJABI; TeKCT HopMmN). [lesxi
cyuacHi Bueni [17, 319] npomoBxytoTh TiaATPUMYBa-
TH TaKy HaJI3BUYAHHO CKJIAHY «TPUYJIEHHY» CTPYK-
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Typy O00’'€KTa TJyMauyeHHs, siKa HACIPaBIi MOJKe
iCHyBaTH JIAIIE SK CYTO TEOPETHUYHA KOHCTPYKITid,
OCKIJIbKM Ha TIPAKTHUIl TOJO0BHUM (i y TepeBaskHil
GLIBIIOCTI €MMHUM) 00’€KTOM TIyMaueHHs € cama
HOpMa IIpaBa Ta BUpakeHe B Hill TTPaBUJIO MOBEIiH-
KH.

AKio NpUYMHOI0 NPUXUIBHOCTI PaJgHCBKUX
JNOCHIAHUKIB 10 CyO'€KTHBHOI Teopii TiyMaueHHs
GyJla HEMOKJWMBICTh BUXOJAY HWMHU 3a TOTOYACHI
i/1e0JIOTiUHI paMKM, TO aBTOMATUYHE BiJITBOPCHHS
MOJIOJKeHDb 1I[i€l Teopil Cy4acHUMM HAYKOBISIMU
MO’KHA TOSICHUTHU JIUIIE BiZICYTHICTIO KPUTUYHOTO
aHaJi3y KOHCTPYKIIil «BOJISI 3aKOHOIABIIS».

[ToxasoBo, 1110 TPUXUIBHUKN KOHCTPYKITII «BOJIS
3aKOHOJIABIIST» BU3HAIOTD, IO BOHA JIA€ IMUPOKUN
MIPOCTIP JUUIST «ITPUTTHCYBAHHS» Cy0'€KTY TIPABOTBOP-
YOCTi HaMipiB, IKUX BiH HIKOIM He MaB. /[y MiHIMI-
3alil TakMX HACJi/KIB SK 3aBJaHHS TJIyMadyeHH:
IIPOIIOHYETLCS PO3TJSATU  «3'SICYyBAaHHA CMUCILY
TOTO, 110 3aKOHOJABEIb chOPMYJIIOBAB, a He Te, 110
3aKOHOJ/IaBellb JyMaB IIpU BUAAHHI HOPMATHBHOIO
akray [6, 21]. AJyie sk TUM caMUM TaKi aBTOPHU aBTO-
MaTHUYHO CTAalOTh Ha OiK 00’€KTHBHOI TEOPIi, OCKiIb-
KU Y 3a3HAYEHOMY aCTIeKTi WIeThCs BKe He PO BOJIIO
3aKOHOJIABIId, 4 CYTO TIPO TEKCT 3aKOHY 1 BUPAKEHUI
Yy HbOMY HaMmip.

CxomactuuHicTh cy0’ €KTUBHOI Teopii TiyMaueH-
Hst OyJia OUEBU/HOKO JIJIST ICSTKUX BIJIMBOBUX PaJlsTH-
cpkux BueHnx. Tak, M. Illapropojchkuii BKa3yBas,
O «3aKOH TJIYMAYUTBCS i TOBUHEH TJIYMAYUTHUCS Y
BI/IIIOBI/IHOCTI 3 BOJICIO 3aKOHO/IABIIA Yacy 3acTOCy-
BaHHs 3akoHy» [18, 416]. Ilpore, ockinbku <«BoOIi
3aKOHOJIABIIS HA YAC 3aCTOCYBAHHS 3aKOHY» Y pealib-
HOCTi He iCHY€, BUXOJUTh, IO BYEHUN (DAKTUUHO
craB Ha Gik 00’exTuBHOI Teopii TaymadeHus. Inoxi
JOCJIIHIKYA BACIOBJIIOBAIICS e OIIbII KaTEerOpuy-
HO: «MeTa 3aKOHO/IaBIIs, KOJIU BOHA 00’ €KTUBYETHCSI
y Till yu i1l HOpMI, HaGyBa€e HiOU He3anesKHe Bijl
HBOTO ICHYBaHHSI, IEPETBOPIOIOYNCH HA METY B HOPMI
mpasa» [19, 25].

[leski B:ke cydacHi BUeHI MPOTIOHYIOTh PO3Pi3H:I-
TH 00’eKT TiyMaueHHst (I sSKUM MaloTh Ha yBasi
3aKOHM Ta IIJI3AKOHHI aKTH) Ta IIpeJMeT TJIyMayeH-
Ho (T SKUM MalOTh HA yBa3i iCTOPUYHY BOJIIO 3aK0-
HO/IABIS, Ka BUpakeHa B 3akoni) [20,108], mpore
TaKa JiyaJicTUYHa KOHCTPYKIIisl BCE O/THO HeE JIA€ Bijl-
MOBi/li HAa MTOCTaBJeHe MUTAHHS 1 HABITH YCKIATHIOE
iioro.

ITpu cy6’eKTUBHOMY HiZXOAI 10 TIyMadeHHs 110
CyTi 3’SACOBYETBCH <«IICUXOJIOTO-icTOpUYHUi» |14,
32] Hamip aBTOpa HOPMU ITpaBa y MOMEHT ii CTBOPEH-
Hst. AJte y TIpotieci CTBOPEHHSI HOPMHE TIpaBa y Oyiib-
SKOMY pasi Gepe ydacTh He OfHa, a JieKijibka ocib.
HagiTp sixiio ¢hopMasibHo cyd €KT TIPaBOTBOPYOCTI €
nepcoHipikoBaHuM (HAIPUKJIAJL, IIPE3UAEHT ab0 Mi-
HICTP), BCE O/IHO (PAKTUYHO HOPMA BUHWKAE BHACJI-

0

JIOK THTEJIEKTyaJIbHUX 3YCUJIb PI3HOMAaHITHUX (haxiB-
11iB, IO MPAIIOIOTh B OTO amapari, a TAaKOXK pPaJIHU-
KiB, HE3aJIeKHUX EKCIIEePTiB Ta iH, AKi CIOYaTKYy
CKJIQJIAIOTh TTPOEKT HOPMATUBHO-TIPABOBOTO aKTa,
MOTiM OGrOBOPIOIOTH Ta YIOCKOHAIIOITH #OTO i,
HapeTTi, 3aTBeP/LKYI0Th B ocTaTouHii pemakiii. [1le
CKJIQJHIIIOW € CUTYyallis, KoJu cy0'eKT mpaBoTBOP-
4YOCTi € KOJIEKTUBHUM (TIapJIAMEHT, YPsiJl, OpTaH Mic-
1IEBOTO CaMOBpSlyBaHHs ToIlo). Bce ckaszane je-
MOHCTPY€ 1CTOTHI HeZOMIKU CyO'€KTUBHOIO IAXOLY
110 TIIyMadyeHHs HOPM TIpaBa.

Brim, mpuXuabHUKU «HAMipy 3aKOHOJABIIS» 3a-
3HAUYAIOTh, 110, CKAXKIMO, 3aKOH € MPOJYKTOM Mepe-
TOBOPIB MiXX YJieHaMU TTapjaMeHTy Ta KiHIleBOi y3ro-
JDKEHOCTI, sIKOi BOHU J0CATIIN. AJKe Oe3 HastBHOCTI
TAKOTO HaMipy 3aKOH He Mir OyTu yxBaseHuM. Came
TOJIOCYBaHHS 32 3aKOH € BOJIBOBOIO Ta IiJIECTIPSIMO-
Banolo zieio. Tomy sanepedyenHs iCHyBaHHS €IMHOI
abCTPaKTHOI Ta 3araTbHOT METH CXOJKE Ha 3amepedeH-
H$I 3aKOHO/IABYOI isibHOCTI B3arasi [14,133].

JliticHo, pe3ysbTaTUBHE TOJOCYBaHHS Yy TapJa-
MEHTI 32 TeBHUI 3aKOHOIPOEKT € HEeCIIPOCTOBHUM
dakToM, 1poTe 1€l (HaKT KOJHUM YUHOM HE MOXKE
JIOTIOMOTTHU Y IUTAHHI PO YiTKUI 3MICT BOJII MapJia-
MEHTY B MOMEHT TOJIOCYBAaHHS 32 TaKUil 3aKOHOITPO-
€KT CTOCOBHO KOKHOT KOHKPETHOI 1OTO HOPMH.

SIKIO TIOAUBUTHCS HA TPUPOLY CYO EKTUBHOTO
MIXO/TY 0 TIyMadeHHsT HOPM IipaBa GiJTbIr abCTpaKT-
HO, TO 3’ICY€TBCH, 10 BiH MOXOIUTH Bijl TePMEHEB-
TUYHOTO METOJY Ti3HAHHS TEKCTY. ¥ TepMEeHEeBTHII],
He3aJIesKHO Bifl eTalry il pO3BUTKY, IIEHTPAJIbHE MicCIle
3aBJK/IU 110CIIaI KOHIIEIITH, 1I0B’s13aH1 3 I1i3HAHHSIM
TEKCTY 3a JOMOMOTOIO CBOEPIZHOTO METOY <«3aHy-
PEHHSI» y IICUXOJIOTII0 aBTOPA TEKCTY Ta BPaxXyBaHHS
COIIaIbHO-KYJIBTYPHOTO (DOHY CTBOPEHHS TEKCTY.
Bigomo, 1110 pO3pOOHUKY repMEHeBTUYHOI TPaariil
(@. Ilneitepmaxep, B. Himereit i M. Xaiizerrep)
PO3TJIAIATI PO3YMIHHS TEKCTY SK IPOIeC BifITBO-
PEHHSI CMUCJTY, 3aKJIaJIEHOTO B HHOTO aBTOPOM.

I Tagamep, BU3HAHUI METOOIOT TEPMEHEBTUKHI
XX cT., BKa3yBas, 110 CIIPaBa MOJISITAE HE Y TOMY, 11100
OTOTOKHUTH cebe 3 aBTOPOM 1 THM caMUM TTO0JIaTH
BiZicTaHb Mi’K CBOIM JIOCBiZIOM Ta /IOCBi/IOM aBTOPa, a
y TOMY, 1100 3acTOCyBaTh JOCBi aBTOpa 10 cebe [21,
329]. Teopis I. Tanamepa 10BOANTH, IO «MTPABUIBHO-
ro» TJIIyMauyeHHS OKPEMO B3SITOTO TEKCTY He iCHYE,
OCKIJIbKA KOKHUU 1HTepIpeTaTop CIUPAETHCS Ha
CBIif IOCBi, BiAMiHHMI Bij iHIHX [22, 56].

[Ipn TaymadeHHi HOPM TIpaBa TE€PMEHEBTUYHI
METOZIM MOKYTh OYTU 3aCTOCOBaHI JIKIIE YaCTKOBO,
[0 TIOSICHIOETHCST JIBOMA OCOOJUBOCTSIMU TEKCTY
OPUANYHUX HOPM (Ha 11i 0CcOGJIMBOCTI, 10 pedi, BKa-
sysaB e €. BacokoBcwkuit [15, 155]: 1) HOpMHU
[paBa BCTaHOBJIIOIOTH OOOB’SIBKOBI IpaBUJIa MOBE-
JIIHKH, a BiJITaK iCHY€E BIITIOBIIAJIBHICTH 32 1X HEBU-
KOHAHHS; 2) I0pyiMYHa HOpMa He MA€ KOHKPETHOIO



asropa. I1i obcTaBUHU 3yMOBJIIOIOTH HEMOMKJIUBICTD
JIOTPUMAaHHS IMOHAWMEHIIe IBOX i3 YOTUPHOX KaHO-
HIB IOPUINYHOI TePMEHEBTUKN (KAaHOH iIMaHEHTHOCTI
TePMEHEBTHYHOTO MACIITa0y: TIyMaueHHsT MOBUHHO
BIIMOBIZIATH TOYIlI 30pPy aBTOPA; KAaHOH CMUCJIOBOI
A/ICKBATHOCTI: {HTEPIIPETATOP MOBUHEH OYTH KOHTe-
HiQJIBHUM 3 aBTOPOM TeKcTy [23, 148].

AnryI0-aMepuKaHChKINl TpasuIlii mpaBa BijoMa
HU3Ka Bapialiil 06’€KTUBHOIO IIAX0LY 10 TIyMauyeH-
H1, PISHULI MiZK IKMMU € iHOZI HaBiTh OLIBIIOI0, HikK
MiK 00’€KTHBHUM Ta Cy0’€KTUBHUM IiAXOZaMHU.
A. Bapax Bu/isiste 4oTUpHU Bujirt 06’ €KTUBHUX TEOPIiit
TAyMavyeHHs: 1) 3aBlaHHAM TJIYMavyeHHS € 3'CyBaH-
HS HaAMipy aBTOpPa, OHAK MPHW IThOMY MAa€ThCS Ha
yBa3i He ICTOPUYHUI aBTOP TEKCTY, a TIMOTeTHIHIH,
i Te, IK «3BUYallHA JIIOMHA» PO3YMi€ TIell Hamip;
2) PO3yMiTH HOPMY MTOTPIOHO TaK, IK Ou 11 3po3yMisa
3BUYAliHA PO3yMHA JIIOJINHA, YMTAIOUU HOTO B TOU
4ac, KOJIM TeKCT OYB CTBOPEHUI; 3) TOJIOBHUM Y TJIy-
MadeHHI € MeTa, Ky HOpMa IIpaBa Ma€ JOCSATHYTH,
[IpY I[HOMY TaKa MeTa MOjKe MaTH Pi3Hi piBHi abcT-
pakiiii; 4) <«BiJIbHUN MiXi», 3TiTHO 3 SAKUM TEKCT
O3HAyaE Te, 110 3PO3YMIB 3 HHOTO CaM 1HTEPIIPETaTOP
[14, 34-35].

€ oueBHIHWM, IO TPETiil BapiaHT € HAHOiIbII
aJIeKBaTHUM TpUpoAi 00’exTuBHOTO miaxony. Ilpu
iioro anamisi A. bapakoM BU3HA4a€ThCS YOTUPH PiB-
Hi abcTpakiiii MeTr HopMmu paBa. Huskuwii piBeHb
abeTpakilii: SIKi MIHHOCTI aBTOP XOTiB OM peasisyBa-
TH, K10 O 1epea HUM OyJia npobieMa, sika 3apas €
npeamerom poarisiny. Cepesniil piBeb — 1€ MeTa
PO3YMHOTI0 3aKOHOAaBI (TOOTO sika MeTta Oysa 6 B
aBTOpA, AKOU BiH OYB PO3YMHOIO JIOAUHOIO). Burnit
piBeHb: MeTa, 10 BUXOAUTb 3 THUILY Ta IPUPOAU
(hopmu mipaBa, B gKkiit MicTuThca HOpMa. HaitBummii
piBeHb: MeTa, MO BUXOAUTH 3 (PyHIAMEHTATbHUX
minHocrei (MpUHIKIIB) paBoBoi cuctemu [ 14,150—
152; 14,163].

Hagenena kmacugikailis € Ae1io HemocIiJ0BHOIO,
OCKIJIbKM HWJKYMIT Ta cepefHiil piBHI aGcTpakiiii
METH BiZIHOCATBCS 0 cyO'€KTUBHOI Teopil Tiayma-
yeHHs. Kpim Toro, A. Bapak HeBUIIpaBIaHO 0OMUHYB
CBOEIO YBAroIo METY, 110 6e3M0CepeiHbo MiCTUTHCS Y
caMiii HOpMi, STKa TIYMauynuThCS.

3Bakalouu Ha Te, 1[0 MeTa B TIPaBi Jli€ Ha PI3HUX
piBHAX abCTpakiii, Z0 TOTO K Ha IHEBHOMY PpiBHI
abcrpaxiii Moxke OyTH IeKilTbKa TOPU30HTAJIbHUX
1iJiell, BOHU 1HOJIi BCTYIAIOTh Y KOH(MJIIKT MiX co-
60t0. 3 1poro npuBoay A. Bapak BKasye, 110 Ipu
KOH(ITIKTI JKOZHA MeTa He MOKe aHyJIOBAaTH iHIIY:
KOJKHA 3 HUX BiIOOpaska€ MeBHY IHHICTH i TOMY
BOHHU TisAraoTh 30amancyBanto [14, 153]. Bea-
JKAeMo, 10 30aJaHCYBaHHS IiJIell MOJKJIMBE JIAIIE
npy KOHQIIIKTI MiK 1IJISIMU OZHOrO piBHA abCTpaK-
11ii, a B pa3i KOHQJIIKTY MK [IJISIMA PI3HOTO PiBHS
MOYMHAE AISITH IPUHIIMIT CyOOPAMHOBAHOCTI IIiJIei,
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aJiKe B IHIIOMY BUNAJKY PYHHYETBCS iepapXis 1iH-
HOCTell, gKi BioOpaskeHi B HOpMax IIpaBa.

BszaeMoBigHOCMHN MiXK IIJIIMU PI3HOTO PiBHS
nocuTh Touno ommcas I1. Pabinosuu, axuil Bkasas,
IO TJIbOBE TJIyMayeHHs TIOEAHAHE 3 KOHKPETH3a-
I[i€T0 3araJibHOI METH TIpaBa, a TaKOX IIJIel Biaro-
Bi/IHOI Tary3i i BiAATIOBIIHOTO THCTUTYTY TIpaBa /0O
TaKOTO CTYIEHs, o6 METOI0 MOXKHA OYJI0 KOPUCTY-
BaTUCS SIK IPAKTUYHUM OPIEHTHPOM, JOPOrOBKA30M
MOBEJIIHKK Y KOHKpeTHil cutyartii [9, 16]. [lemto mi3-
Hile 119 Te3a OyJjia KOHKpeTH30BaHa y Kiacudikarii
1iJiell y npasi Ha TosioBHI (1 Tajxy3ei rpasa) Ta
minopsiikoBani (1 migrasyseil, iHCTUTYTIB Ta
okpemux HopM) [11, 33]. Ilpu 1iboMy cJTi/T aKIIEHTY-
BAaTW yBary Ha TOMY, 1[0 KOJW WIEThCS TPO IIiJIi
IIpaBa, LiJi rajaysi Ta iIHCTUTYTY I[IpaBa, TO MalOTbCS
Ha yBasi IMiJIi, 9Ki MAloTh BiATIOBi/THE 3aKPITIEHHS Y
neBHi# (opMi TpaBa, a He Jjuiie y AoKTpuHi. OTXKe,
HaWBUIII 32 CBOIM 3HAYEHHSIM Ta IOPUIUIHOTO CUIIOI0
i1 MicTATHhCS Y hopMax Mpasa, 10 MAlOTh HAWBU-
11y IOPUMYHY CHITY.

Ha sxasb, y BesibMU 3Ha4Hiil 32 06CATOM IIparii
A. bapaxka He 3HANTIIOCS MICIIS I/ ONTUCY KOHKPET-
HUX [IPUIOMIB TeJIe0I0TiYHOro (260 «I[iLJIbOBOr0O>, SIK
HA3WBAE HOT0 aBTOP) CI10COOY TIyMaueHHst. PasoM 3
THUM I[iHHICTB JIJT5T TIPAKTUKN HAYKOBOTO JIOCII/IKEeH-
Hs1 Oy/b-SIKOTO CIIOCOOY TJAyMadeHHs HOPM IIpaBa
TTOJIATAE SKpa3 B aHATI31 TUX MPUIOMIB, SKi, BIacHe,
i CKJIaIatoTh 3MICT IIHOTO CHOCOBY.

V BiTUMBHSHIN JliTepaTypi NPUHHATHNN 32 00Cs-
TOM BUKJIAJ PUIOMIB, 1110 BXOSTH 0 TEJIe0J0Tiu-
HOTO CocOo0y TJIyMaueHHs HOPM TpaBa, MiCTUTHCS
smtre y ripaiti T. Hacuposoi [10, 50—60]. ABTop kia-
cugikye npuitomu Takum uuHOM: 1) BpaxyBaHHS
IiaJeKTUKK METH Ta 3ac00y 1i JOCATHEHHS; 2) BUCHO-
BOK IIPO METY HOPMU, BUXO/STYU 3 METHU 1HIIIOT HOPMU
paBa; 3) BUCHOBOK PO METY HOPMU, 3BAJKAIOUM HA
3arajJibHy CHPSIMOBAHICTH MPABOBOTO PETYJIIOBAHHS
KOHKPETHUX Bi/[HOCWH; 4) BpaXyBaHHS 3B’S13KiB MeTH
HOPMU 3 [iJIsIME OLJIBIIN 3araJibHOTO Xapakrepy (3a-
raJIbHOI METH HOPMAaTUBHO-TTPABOBOTO aKTa, 3B’ SI3KU
HOPM OCOOJIMBOI YaCTUHU 3 I[IJIAMU HOPM 3arajibHOl
qacTUHU HOPM ab0 3 METOI0 {HCTUTYTY MpaBa, [0
SKOTO HAJIEKUTh HOPMA); 5) BUCHOBOK IPO METY
HOpMH 3riHO 31 3MicTom Koncruryiiii (€ ocobamBo
AKTYQJIbHUM TIPU 3’sICYyBaHHI HOPM 3aKOHIB, 110 BU-
JaHi 6esrocepeHbo st KOHKPeTH3alil KOHCTUTY-
IMIHHUX TTOJIOKEHD); 6) TeHeTUYHWH TPUHOM Teseo-
JIOTIYHOTO TJyMadeHHs (BUBYEHHS METHW aHAJOTid-
HOI HOPMM TIPaBa, 1110 BTPaTHJia YNHHICTD); 7) BCTa-
HOBJIEHHS METH HODMH TIPaBa MLJISXOM BUBUYEHHS
HayKOBOI JiTepatypu; 8) MPOHUKHEHHS Y COIIAJIbHY
CTIPSAMOBAHICTh HOPMU (aQHKETYBaHHS, €KCIepTHe
OI[iHIOBAaHHS TOIIIO).

BuieBuknageHuii nepesik morpebye yrouHeHsb:
JIBA OCTaHHIX IPUHOMM BUXOJATH 32 PAMKU TJIyMa-
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YEHHS 1 TOMY MiJJIATal0Th BUKIIOUEHHIO, a TIePIINi
npuiiom (MOB’SI3aHUI 3 TIAJIEKTUKOI0 BITHOCUH MiXK
METOI0 1 3ac000M) € 3aHaATO aOCTPAKTHUM, a BiITaK
Ma€ OyTH KOHKPETU30BaHUM. BBaKaeMo, 110 TaKOk
KOHKPETU3AII€I0 MOXKYTb BHUCTYIWUTU TPaBUJIA,
3arporionoBani €. Bacbrosebkum [15, 303]: 1) komy
3ab0poHeHa MeTa, ToMY 3a00pOHEeHa 1 /Iis, gKa o Hel
[IPU3BOAUTD; 2) KOMY 3a00pOHEHA Aist, ToMy 3a60pO-
HeHa 1 MeTa, /10 sIKOl BOHA Bejle, SIKIIO Il He MOXKHA
JIOCITTH 1HINOIO JIi€10; 3) XTO YINOBHOBAXKEHUU JI0
MeTH, TOM YIOBHOBa)KEHUN 1 J10 Aii, 1110 Beie /10 1€l
METH, SIKII[O0 BOHA He MOKe OyTH JIOCATHYTA IHIIMMEI
JUsIMU; 4) XTO YIIOBHOBR)KEHWI /10 TeBHOI [iii, TOU
YIIOBHOBAKEHUH 1 0 METHU, IO TOCSATAETHCS ITIEI0
€T,

[lo TpritoMiB TeJIe0OTIYHOTO TAYMadeHHs HaJle-
JKATH 1 mpaBuio, Ha sike Bkazye O. Uepmanies: y
BUTIAJIKY HEOJHO3HAYHOTO PO3YMiHHS HOPMU TIpaBa
citijy oO6pary ToW BapiaHT, 10 Haitbibine BioBitae
MeTi HopMmu [24, 211].

[Tpunarizino s3a3Haymmo, 10 BKJIOYEHHS /10 Te-
JIEOJIOTIYHOTO CIOCO0Y TJAyMayeHHsI BUCHOBKIB a
Jortiori |3, 673] €, Ha HalI TIOIJIsA, TOMUJIKOBUM,
TOMY 1[0 BOHU HAJIEKATh JI0 JIOTTYHOTO CIIOCOOY TIIy-
MaueHHS, OCKIIbKHU Ha BiZIMiHY, HAITPUKJIAJ, BiJl mpa-
BuJl, HaBesenux €. BacbkoBcbkuM, 6asyioTbcs Ha
3aKoHax (hOPMaJIbHOI JIOTIKH.

V cBoiit po6oti T. Hacuposa Buijisie BapianTu,
10 MOKYTb 3YCTPITHUCST IHTEPIIPETATOPY TIPU OCJIi-
JUKeHH1 MeTrt HopMu TipaBa: 1) indopmartist mpo Mety
HOPMHU MiCTUTBCs Oe3110cepeiHbo B ii Tekeri; 2) mera
HOPMHU BUPayKEHA JIUIIE CAMUM 3aTaIbHUM CIIOCOO0M
a60 HEeMmoBHO; 3) MeTa HOPMU MPaBa BU3HAYAETHCS 32
JIOTIOMOTOI0 MeTH BiINIOBITHOTO I1HCTUTYTY IIpaBa,
rajy3i npasa; 4) HOpPMa, SKa TIYMAa4UTbCS, SBJISIE
cob010 HOPMY — TiJIb; 5) Gyzb-sKa iH(opMaIis mpo
MeTy HopMU TipaBa BizicyTHs [ 10, 61-64].

BBaskaemo, 1110 y TpeTboMy BapiaHTi CJIiJ| BeCTH
MOBY He PO abCTPakTHI HAYKOBI (JIOKTPUHAJIBHI)
i iHcTUTYTY ab0 Ta’ysi mpaBa, a MPO KOHKPETHi
HOPMH, B SIKUX 3aKpillJleHi I/l 1eBHOIO 1HCTUTYTY
a6o rasysi mpasa.

Hageznena kacudikailisi 3yMOBIIIOE Te, 10 METY
HOPMH I1IpaBa MOKHA BHU3HAYUTHU /IBOMA LILIAXAMMU:
1) mgxom aHamizy 3MiCTy Ta TEKCTyaJTbHOTO BUPa-
JKEHHSI HOPMHU TIpaBa; 2) IJISXOM aHasli3y HOPM-
1iJIell HOpMaTUBHO-TIPABOBOTO aKTa, B SKOMY BOHA
MICTUTBCS, HOpPM-LiJIel IHCTUTYTy Ta/ab0 ramysi
[IpaBa, 110 AKUX BOHA HAJIEKHUTh, 260 HOPM-IiJIel, 10
MaIOTh 3aTaJIbHOCUCTEMHE 3HAYECHHS.

Oxkpemo 3ynuHUMOCS Ha HOpMax-1iijisix. Cy6’'ekr
[IPaBOTBOPYOCTI, JIJIsI TOTO 11100 HOPMU ITpaBa TJIyMa-
YUINCS 3TITHO 3 HOTO 3aaymMoM, a BiATak i Gimbim
TOYHO JIOCSTAJNAacsT MeTa MPABOBOTO PETYJIOBAHHS,
IHOJII BJIAETHCS 10 3aKPIIJIEHHs CBOIX Mijeil 6e31o-
cepe/iHbO Yy BUIJISI OKPEMUX HOPM. 3 1[LOTO MOMEH-
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TY BOHU IEPECTAIOTH OYTH IUISIMU 3aKOHOJABIIS, a
HaOyBaIOTh CTATyCy Iijiell 3aKOHOaBCTBA Y (hopMmi
HOPM-IIiTeH.

Hopwmu-1tisii MatoTh 3aBXK/IM y3araJdbHEeHUN Xa-
pakTep, OCKiJTbKA BOHU BU3HAYAIOTH CIIPSIMOBAHICTh
IHIITUX HOPM TIPaBa, MO PETyJo0Th Ti XK cami Cy-
CIiJIbHI BiiHOCUHM. /7151 BUKOHAHHST CBOEI (hyHKIIIT
HOPMHU-IIiJTi TOBUHHI MaTH OiJIbINY IOPUANYHY CHUILY,
HIDK 1HII HOPMHW, [id SKUX HUMU CKEPOBYETHCSI.
Hopmu-miai 6yBaiorh ekiabkox Bumis: 1) Ti, ski
MicTSThCs B Ha3Bi abo 1mpeaMOyJii HOpMaTUBHO-TIPA-
BOBOTO aKTa; 2) Ti, AKi MiCTATbCS OE3II0CEPENHBO B
OCHOBHOMY TEKCTi HOPMATHBHO-TIPABOBOTO aKTa 1
3aKpilieri, 9K 1pasuio, abo y dopmi Gesnocepes-
HBO HOPM-IIiJIel, OCHOBHUX 3acajl (3aBlaHb) pery-
JIIOBaHHs, 200 y GopMi JieKIapartiii i MpuHIUIIB.

Ha piBai Teopernunoi kyacuikaiiii HopMu-11iJi
¢opmasbHO MOKHA Bi/IPI3HUTH Bil HOPM-TIPUHITNTIIB
Ta HOpM-JAekapariii. OgHuM i3 BapiaHTiB Kiaacudi-
Kallil Moke OyTH TaKUii: HOPMU-LILJI MAOTh €JIeMeH-
T TPOTHO3YBAHHS, HOPMU-TIPUHIIMIIM BUKOHYIOTDH
yCTaHOBUY (DYHKIIIO, a HOpMaM-/leKJIapallisiM TIpu-
TaMaHHUHN TporpaMHUM Xapakrtep. I HOpMU-TIPUH-
WY, 1 HOpMU-AeKaapaillii, i HOpMHU-I[iJIi BUCTYyTIa-
I0Th K MariCcTpasibHi aKCiOJIOTIUHI HATIPSAMU MIPaBO-
TBOPUOCTI 1 mpaBo peastizaliii. ¥ cBOIl CyTHOCTI Taki
HOPMHU MAIOTh SICKPaBO BUPAKEHY TEJEOJOTIUHY OC-
HOBY: PelliTa HOPM BUCTYMAOTh 3acobaMu JiJIst BTi-
JIEHHS I[IHHOCTEMH, SIKi MICTATHCST Y HOPMaX-I[iJIsIX.

Busnauennst MeTn HOPMH TIpaBa 3a JIOMTOMOTOTO
CITiBBiTHECEHHS 11 3 BIITOBIIHIMU HOPMaMHU-TIJISIMU
Ha TEPIUil Torsty ay6Iioe TPUROM CHCTEMHOTO
TJIYMayeHHd 1I[0/I0 BPaXyBaHH 3B’13Ky HOPMH, 110
TJIYMAYUTbCH, 3 IIPUHIMIIOM TIpaBa. BoaHouac mnpu
TEJIEOJIOTTYHOMY CIIOCO0] 3B'I30K MiK IPUHIUIIOM Ta
HOPMOIO PO3TJSZAETHCSI B KOHTEKCTI MOJIEi «MeTa
— 3acib», a He B KOHTEKCTI MOJIeJIi CCTEMHOTO TJIy-
MaueHHs (<«Iije — 4acTuHa», «aOCTPaKTHE — KOH-
KpETHE» ). 32 CUCTEMHOTO CIIOCO0Y TJIyMadeHHs 3's-
COBY€EThCsT cybopauHatiitHnii (iepapxiuHuii) TUI
3B’I3KY MiK HOPMOIO 3 O1/IBIIOI0 IOPUANIHO CHIIOKO
Ta HOPMOIO 3 MEHIIIOI0 IOPUANYHOI0 CUJIOI0, a MPHU
TEJICOJIOMTYHOMY CII0c00i TJIyMayeHHs MOBa e mpo
Te, HACKIJIbKKU HOpMa I1paBa, SKa TIyMadyuThCs, 3/1aT-
Ha BUCTYTATH 3aCO00M JIJIs IOCSITHEHHST METH HOPMHU
O1JIBIII BUCOKOI IOPHIUYHOI CHJIN.

3araJibHUM TIPABUJIOM € Te, M0 HOPMa IIpaBa €
3aC000M JIOCSATHEHHS METH HOPMATHBHO-TIPABOBOTO
aKra, B SKoMY BoHa Mictutbes. Sk nuie IT. Henbaii-
Jo, «6e3 3’sICyBaHHSI METH 3aKOHY HE MOKHA Ipa-
BUJIBHO BUTJIYMAUUTH Ta 3aCTOCYBATH HOPMY, KA B
uboMy Mmictutbes» |1, 405]. OxHak OKkpemo B3sITUI
HOPMAaTUBHO-TTPABOBUII aKT MOXKe MaTH IIiJIy CUCTe-
MY I[iJTei, KpiM TOTO, pi3Hi HOTO HOPMHU MOKYTH Oy TH
CIPSIMOBAHI Ha JOCATHEHHS pisHuX 1iseit [25, 202].
Tomy iHOAMI MeTa HOPMHU He BIATIOBi/IA€ MeTi HOP-



MaTHUBHO-TIPABOBOTO aKTa, B SKOMY BOHA MiCTUTBCS,
aJie TIPH I[bOMY CTAaHOBUTBD 3aci0 IS peasizaiiii HopMm
BUIIOI IOPUANIHOI CUJIU. TaKM YMHOM, TIEPBUHHUM
JUTST TIIyMaYeHHs € He MeTa HOPMAaTUBHO-TIPABOBOTO
aKTa, He MeTa iHCTUTYTY abo rajysi npaBa (3aKOHO-
MaBCcTBA), a 6e3MmocepesIHbO MeTa HOPMH, sIKa TJIyMa-
YUTBCSL.

Otike, HOPMU-1iJTi HOPMATUBHO-TIPABOBOTO aKTa
MOKYTb IIPOSICHUTH 3MIiCT HOPMH IIpaBa, fKa Mic-
TUTBCSA y TAaKOMY aKTi, JiIlie B Till Mipi, B gGKiil 114
HOPMa BHCTYIIA€ 3acO00M [T JOCSITHEHHST METH
HOpM-IIiJieil akTa. B iHmomy BumajgKy HOPMU-IILJII
HOPMaTHBHO-TIPABOBOTO aKTa He OepPyThCs 10 yBaru
IIPU TJIyMaueHHI HOPMHU TIPaBa, SKa B HbOMY 3aKpiTl-
gena. Tyt caix mignatn cymHIBY nosumio €. Bacs-
KOBCBHKOTO, AKUI 3pOOUB aHAJIOTIYHI BUCHOBKU CTO-
COBHO HOPMW Ta METH, 3aKPITIJIEHO] B 1i TEKCTi: BYe-
HUH TUIIe, M0 HEBiAMOBIAHICTD MiXK HOPMOIO Ta ii
METOIO, 110 BKa3aHa 3aKOHO/[aBlleM, Ma€ BUPIlIyBa-
THCST HA KOPUCTH HopMu [ 15, 220]. Y narnomy Bumaj-
KY IIPOIIOHYETBCS TAYMAYUTH HOPMY 1IPaBa, irHopy-
04l 3MiCcT OaHi€l 3 I CKJIAQJIOBUX YaCTUH, III0 €
HETIPUITYCTUMUM.

Y mpaBopeanizaiiiiHiii TpakTHIll MPaABOBOI CHC-
TeMU YKpalHU TeJeoIoTiuHmii criocib mocigae miciie
JIOTIOMI>KHOTO 1HCTPyMeHTa TJIYMAyeHHSI y BUMAJ-
Kax, KOJIX MOBHMI, JIOTIYHUI Ta CUCTEeMHUI criocobu
He JaI0Th 3MOIM PO3KPUTU ab0 CMUCT OfHIEl i3
CTPYKTYPHUX 4YacTWH HOpMU TipaBa (dopma, 3MicT,
MeTa HOPMH TIpaBa), abo CMUCJ HOPMHU TIpaBa B IJI0-
Mmy. Teseosoriynnii croci6 TayMadeHHS Ma€ HoAaT-
KOBMII XapakTep, OCKIJIbKM MeTa HOPMHU IIpaBa Y
OLIBIIOCTI BUNAIKIB MOKe OYyTHU DPO3KPHTA 4epes
anajiz hopmMu Ta 3MiCTy HOPMU TIPaBa, SKi BUCTYIIA-
10Th 3acobaMu st 11 (MeTH ) JOCATHEHHS.

BiTunsugni cynu 10CUTh 4aCTO BUKOPUCTOBYIOTH
MOTEHI[AJ 3a3HAYEHOTO CIOCOOY TIyMaueHHsI, 30K-
pema Koncrurynitinuit Cyn Ykpainu. Anaji3 HU3Ku
takux pimens Koncruryniitnoro Cymy Yxpaian
uasoaTh C. Pabinosuy [26, 223-224] Ta B. Porarb
[3, 676-680].

KpiM TOro, BasKJIMBY POJIb TEICOJIOTIUHIIT C110ci6
TJIyMauyeHHs BiIiTPa€ TIPU PO3TJISAI aIMiHICTPATUB-
HUMH Cy/IlaMHU CIIPaB 3a y4acTio cy(’€KTa BIaJHUX
nmoBHOBaxkeHb. Sk Bigtomo, y 4. 3 cr. 2 Kozekcy ajmi-
HICTPATUBHOTO CYIOUMHCTBA YKPAiHU BCTAHOBJIEHO,
10 y CcIpaBax MO0 OCKAap:KeHHS pillleHb, il uu
6e31istIbHOCTI  cy0’€KTiB BJIQJHUX IIOBHOBAXKEHb
aJIMiHICTpaTUBHI Cyau 3000B’s13aHi TIE€PEBIpsATH, YU
NpUHHATI (BUMHEHI) BOHM, 30KpeMa, 3 BUKOPHUCTAH-
HSM TIOBHOBa)KEHHS 3 METOIO, 3 SKOIO TIe TIOBHOBA-
JKEHHST HaJIaHo.

OcHOBHOIO 71 TTPaBOBOI CUCTEMU YKpaiHu HOP-
MoI10-MeToIo € cT. 3 KoHcTuTytii Ykpainu, 1o mpo-
TOJIOTIIYE HAWBUIIOIO IIHHICTIO JIIOUHY, a TaKOX 1
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SKUTTS 1 3/10POB’sI, YECTb 1 Ti/IHICTh, HEIOTOPKAHHICTh
i OesleKy, MO JOCATAETHCS YEPe3 3aKPIMJICHHS Y
3aKOHO/IABCTBI BIMOBIHUX TIPaB i cBOOOJ JIIOIMHU
Ta 3iCHEHHS 3 GOKY JepsKaBH [iSTTBHOCTI MIOAO0
KOHTPOJTIO 32 iX HEYXUJIbHUM TIOTPUMAHHSIM.

BaxsmBuM YMHHUKOM, MIO CHPUSE TONTNPEHHIO
BUKOPHUCTaHHSI TEJEOJOITYHOTO CIOCO0Y TIyMaueH-
H, BUCTYTIAE TIPAKTUKa €BPONENCHKOT0 CY/y 3 ITpaB
JIONUHU. SK BifI3HAYA€THCSA Y HAYKOBIl JliTepatypi,
3a JIOTIOMOrolo TeJieosioriunoro tiaymadenus Cyj
BUXO/IUTH 32 MesKi TekcTy KonBeHttii /711 3’sicyBantst
il MeTu AK OJHOTO IIJIOTO i TMOTIM YK€, BUXOISIYN 3
1i€ei moswuitii, TayMmauuTh okpemi crarti Konpenriii
[27, 185].

Hanpukman, B omHOMY i3 CBOIX HAWBIIOMIIINMX
pimeb Bemxodpd (Wemhoff) nporu Himewunnu
(27 gepBusa 1968 p.) Cyn 3a3HaumB, MO Mi>KHAPO/I-
Hiil yroai cJiij gaBatu take TayMadeHHs, sike 6yJio 6
HAOLIbII CIPUATIMBUM Ui JOCATHEHHs I{ijIell Ta
3aB/anb Takoi yroau. [lemo misuime Cyjy pimeHHi
Tonzep (Golder) nmporu Cronyuenoro Koposiscrsa
(21 mrororo 1975 p.) HATOJIOCHB HA TOMY, TITO TTPeaM-
6yna Komsenii, e BcTaHOBIEHO il LiJIi, Mac BeIUKe
3HAUYEHHS JIJI1 TJIyMAuyeHHs BCiX iHIIUX I10JIOJKEHb
Kousenmii.

Indopmaitiist 1po MeTy HOPMH TIpaBa, sika OTPHU-
MYETbCS 3aBJASKH BUKOPUCTAHHIO TEJIEOJOTIUHOTO
TJIyMady€eHHs, JOTIOMara€ y BUPIIIEHHI CKJIATHUX
CUTYyaIlill, 1Mo TPaNJISIOThCs TIPU peasti3ariil mpasa:
MOJIOJTaHHST KOJTi3iil Mixk HOpMamu mpaBa [28, 15],
MO/IOJIAHHST TPOTATTUH Y 3aKOHO/IABCTBI, TIIyMayeHHST
OT[IHHUX HOPM TOIIIO.

[TpuitomMu TEJEOJIOTIYHOrO COCO0Y TAyMadeHHS
e 4eKaloTb CBOTO JOKJAHOTO aHami3y Ta JOCJi-
JKEHHST 0COOMMBOCTEH MPAKTUYHOIO 3aCTOCYBAHHS
3 oryisy Ha cnenudiky pisHUX Tany3eil mpasa. 3i
cBOro GOKY, BKasKEMO, 110 Y HAYKOBOMY ILJIaHI cepel
iHmMX COCo6iB TIyMAavYeHHs caMe TeTe0NOTiaHumit
CII0Ci6 XapaKTePU3YEThCS HANBUIIMM PiBHEM CKJIajl-
HOCTI, 3BajkalouM Ha HOro OaraToacleKTHICTh Ta
BUXiJl 32 PAMKU TEKCTYaJbHOI, JIOTTUHOI 0OOJOHKH
HOPMU TTpaBa Ta ii 3B’sI3KiB 3 iHIMUMHT HOPMaMU.

Teseomnoriyamii crocib TayMayeHHsI € OCHOBHUM
HarpsMOM TI3HAHHS I[IHHOCTEW, M0 3aKJa/ieHi y
HOPMAaTUBHY CTPYKTypy ImpaBa. HaiiBasknusimmm
HACJIIIKOM BUKOPHMCTAHHS I[OTO CIIOCOOY TayMa-
YeHHsI € Te, MO BiH 3arobirac (opMmasizoBaHOMY,
«OIOPOKPATUYHOMY» TJIYMadeHHIO HOPM IIPaBa, SKui
CITOTBOPIOE aKCIOJIOTIUHI yCTAaHOBKU ITPABOBOTO pe-
TYJIOBAaHHS, 3HEBAKAE COTTIAMbHI HACHIIKNA TOTO YU
IHIIIOTO BUCHOBKY TIPO CcMUCJ HOpMu mipaBa. lleit
croci6 TIyMadyeHHsl JOTOMara€ BIPOBAKyBaTu Y
HNOBEIHKY Cy0'€KTIB CTaHAAPTH OCHOBOIOJIOKHIX
NPUHIIMINB [paBa, 3a0e3Meuyloun THM CaMUM J0-
IIJIBHICTD KOJKHOI HOPMU TTpaBa.
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