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CTPOKMU OIIEPATUBHOI'O 3AXHUCTY B IOI'OBOPAX ITPO
MNEPEJAHHSA MAVMHA Y TUMYACOBE KOPUCTYBAHHSI

V' naykosiii cmammi oxapakmepuzoeano 0cob6au8ocmi CMpoKie onepamueHo20o
3aXUCmy YUBLIbHUX NpaAé y Makiu epyni YuiibHO-NPABO8UX 002080pi6, AK 002080pU  NPO
nepeoants MauHa y mumiacose KOpUcmy8aHHs.

B mayunou cmamve xapaxmepuszuposanvl 0COOEHHOCMU CPOKO8 ONEpPamuHoll
3auumvl  2padCOAHCKUX Npas 6 MAaKou 2epynne 2pancOaHCKO-npasosvlx 0020680p08, KaK
002060pa o0 nepeoaye UMyWecmea 8 KpamKoCpOUHOe UCNONIb308AHUE.

In the scientific article analyses the features of the civil legal adjusting of terms of
realization of rights and execution of duties an employer in the contracts about the transfer of
property in temporal using.

Ilocmanoska npobaemu. XapakTEpHOIO OCOOIMBICTIO BCIX ITUBUIBHUX
MPaBOBIAHOCUH € Te€, 110 BOHM BHHHUKAIOTh, TPHUBAIOTh, 3MIHIOIOTHCS Ta
OpUNUHAIOTECS  y 4aci. CTpoku (TepMIHM) 3aKpiIUIIOIOTBCS  HOPMaMH
MBUIBHOTO 3aKOHO/IABCTBA 3 METOIO BPETYJIOBAHHS TEMIIOPATbHUX OKA3HUKIB
UUBUIBHUX  MPaBOBIMHOCHMH. BoHM  yHOpsSAKOBYIOTH IIMBUIBHUNA  OOIr,
CTaOUTI3yIOTh LMBUIbHI MPAaBOBIIHOCHHH, CHPHUSIOTH SIKICHOMY 3a/10BOJICHHIO
noTped X y4acHHKIB, 3a0€3MeUyI0Th CBOEYACHUN 3aXUCT HUBUIbHUX PAB.

CTpoku MNpPOHU3YIOTH BCl THCTUTYTH LMBUIBHOIO IpaBa, B TOMY YHCII
JOTOBOPU MpO TMepeAaHHs MailHa y THUMYacoBe KOPUCTYBaHHS, sIKi
OMOCEPEIKOBYIOTh BIIIHOCMHM 3 THUMYAacOBOI'O BOJIOAIHHS Ta KOPUCTYBaHHS
MaiiHoM. Peanizanist cy0’€KTHBHMX MpaB 1 BUKOHAHHSA OOOB’SI3KIB CTOPOHAMHU
TaKUX JOTOBOPIB 3AIMCHIOETHCA PI3HUMM COCcOOaMHu Ta 3aco0aMH, B PIZHOMY
00cs131 Ta TOCIIIOBHOCTI, 110 OOYMOBIIIOE PI3HY OOMEXKEHICTh TaKoi A1STIbHOCTI
YaCOBUMH MEXAMHU.

Ha croronni npaBoBe peryiitoBaHHS BITHOCUH 100 MepeaHHs MailHa y
TUMYacoBE KOPUCTYBaHHS 3JIMCHIOETbCS OJHOYACHO LIMBIIBHUM KOJEKCOM
VYkpaiau (nani — HK Ykpainn) [1], I'ociogapcbkum koaekcoM YkpaiHu (mani —
'K Vkpainun) [2] Ta IHIIUMH HOPMATHUBHO-IPAaBOBHUMH aKTaMH, HE BCl HOPMH
AKUX € B3aEMOY3rojkeHMMH. KpiM TOro, 4nMHHE 3aKOHOJIABCTBO YKpaiHU He
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JOCTaTHbO TIOBHO PETJIAMEHTY€E CTPOKHU (TEPMIHM) y JOTOBOPAX MPO MEpEIaHHs
MaiiHa y TUMYacOB€ KOPUCTYBaHHS Ta MOPSAIOK iX OOUMCIECHHS.

Cmyninbo Haykogoi po3pobku memu. BullleBUKIIaieHE OOIPYHTOBYE
aKTyaJIbHICTh TPOBEJEHHS CYYaCHUX HAYKOBO-TEOPETUYHUX JTOCHIIIKEHb
CTPOKIB y JIOTOBOpaxX Mpo IMepeAaHHs MailHa y THMYacOBE€ KOPUCTYBaHHS.
Yumaino nmyOiikaiiif NpyUCBSYEHO 3arajlbHUM TEOPETUYHUM MUTAHHSAM OKPEMHUX
BUJIIB JIOTOBOPIB MaWHOBOIO HailMy, MIATOTOBIEHO 1 3aXULIEHO PsA
JAUCepTalliif, MpOoTe NHUTAHHS UUBUIBHO-IPABOBOTO PETYIIOBAHHS CTPOKIB VY
JaHii TpyMi 10roBOPIB 3AIUIIAETHCS BIIKPUTHM.

HaykoBo-teopeTtnuny 0a3y DOCHIKEHHS CKJIald HAyKOB1 Ipalli Takux
BueHux-mpaBHuKiB: [[. B. Bbobposoi, JI. I'. BoctpikoBoi, T. M. BaxoHneBoi,
B. IL. I'pubanora, O.B. [I3epu, O. C. lobde, A.I'. Kanmina, H. C. Ky3Henonoi,
B. B. JIyua, P.A. Maiijganuka, A. I MacnseBa, 3. B. Pomoscbkoi, H. II.
Opiaman, €. O. Xaputonosa, O. B. [lloBkoBoi Ta iHIIKX.

Memoro NaHoi HayKOBO1 CTAaTTI € BCTAHOBJIEHHS OCOOJUBOCTEH CTpPOKIB
ONEpPAaTUBHOIO 3aXUCTy IUBUIBHUX IPaB y JIOrOBOpax Mpo MepeJaHHs MaiiHa y
TUMYacCOBE KOPUCTYBAHHS.

Buknaoenns ocnosnoco mamepiany. BignosimHo nmo 4. 1 cr. 251 1K
VYkpaiHu CTpOKOM € NEBHUI MEPioJl y Yaci, 31 CIUTMBOM SKOTO MOB’s3aHa i YH
MoJIis, sIKa Ma€ IOpUIUMYHE 3HAYEHHS. 3arajoM CTPOK MOXKE pO3TJIsAaTHCS SK
npaBoBa (hopmMa BCTAHOBJICHHS TPaHUYHUX MEX pealizallii npaB Ta BUKOHAHHS
000B’sI3KIB YYaCHMKAMH LMBUIBHUX MPABOBIIHOCUH; SIK (popMa iCHYBaHHS Ta
PO3BUTKY TIpaB Ta OOOB’S3KIB YyYaCHUKIB IIMBUIBHUX IPABOBIAHOCHUH; SK
YaCOBHM PETyJISATOp CYCHNUIBHUX BIAHOCHH y c(epi 1uBUIbHOTO mpaBa. Kpim
IbOr0, IUBUIICTHYHI CTPOKM MOXXHA BBa)KaTU TapaHTIsIMU 3a0e€3IeUeHHs
peasnizalii Ta 3aXUCTy IMBUIBHUX MPaB.

Pazom 13 ctpokamu Tpeba po3risgaTd 1 TEPMiHH, IO SBISIOTH COOOIO
CHelialbHy YaCOBY KaTeropito IUBLILHOTO MpaBa, ika BU3HAYa€ MOMEHT 4Yacy, 3
HACTaHHSIM SIKOTO BHMHMKAIOTh, 3MIHIOIOTBCA a00 MPUIUHSIOTHCS IUBUIbHI
MPaBOBIIHOCHHM, a TaKOX IOYMHAIOTH OOYUCITIOBATHCS YHM TPUITUHIETHCS
OOYHMCIIEHHS CTPOKIB, B MeXaX SKHUX 3JIHCHIOETbCS peanlizalisi Ta 3aXUcT
y4aCHUKaMU IUBUIbHUX MPABOBIAHOCHH CBOIX IMpaB Ta 00OB’A3KiB. 3BepTarOuu
yBary Ha TEpMIHU Y UUBUIBHOMY IpaBi, CJ1J] 3a3HAYUTH, 1[0 BOHU MOXKYTh MAaTH
pi3HE TMpakTUYHE 3HA4YeHHS. 3 OJHOro OOKY, TEpMIHM BHU3HAYAIOTh TPAaHUYHI
MEX1 IIUBUIBHO-NPABOBUX CTPOKIB, 3 IHIIOIO — MOMEHTH BUHUKHEHHS TUX YU
IHIIMX TpaB Ta OOOB’SI3KIB YYACHHKIB IMBUIBHUX IPABOBIJHOCUH, a TaKOX
HACTaHHS YW NPUIMMHEHHS JJI1 HUX HETaTUBHUX a00 MO3UTHUBHUX HACIIAKIB.
OnHak, TepMiH BHU3HAYA€ThCS KaJEHIAPHOIO JaTOK a00 BKAa31BKOIO HAa MOJIIO,
[0 Mae HEMUHYy4Y€ HACTaTH, 1 BXKE€ TaKe BHU3HAYEHHS TEPMIHY HE MOXKe
32JIOBOJILHUTH TIOTPpeOU YYACHUKIB IUBUIBHUX TMPABOBIIHOCHUH, OCKIJIbKH
MOMEHT TOBMHEH BHM3HAYaTHCS HE TUIBKM KaJIGHJApHOIO [aTolo, a e i
roJJMHAMU Ta HaBITh XBUJIMHAMHU.

Peanizaiis BiqnoBiJHUX MpaB Ta BUKOHAHHS 000B’S3KIB, 30KpEMa, Y TOMY
YM 1HIIOMY BHJI1 JOTOBOPY MPO Mepe/laHHsd MailHa y TUMYacOBE KOPUCTYBAaHHS,
3MIMCHIOEThCS PI3HUMHU croco0amMu Ta 3acobamMu, B PI3HOMY 00cCs31 Ta
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MOCIZOBHOCTI 1, BIANMOBIAHO, OOMEXeHa aOCOJIOTHO PI3HUMU Y BCIX
BITHOIICHHSX 4acOBUMH Mexxkamu. OTxe, y 3B 53Ky 3 LIMM ILMBLILHO-PABOB1
CTPOKHU € JOCTATHHO PI3HOMAHITHUMH 1 NJISITa0Th Kiacugikaiii abo noaily Ha
BU/IM 32 PI3HUMH I1ICTaBAMH Ta KPUTEPIIMHU.

Haiibinpin  po3MmoBCIOKEHOI0 — KIacu(iIKaIller0  CTPOKIB 32  IIUTbOBUM
NpPU3HAYEHHAM € iX TOAUT HAa CTPOKM 3[IMCHEHHS LMBUIBHUX IIpaB, CTPOKH
BUKOHAHHS IUBUILHUX OOOB’S3KIB Ta CTPOKH 3aXUCTY IIMBUIBLHUX TipaB [3, ¢. 210; 4,
c.201; 5, c. 88]. Takuii moALT Ta€ MOMKJIMBICTH YITKO BU3HAYMTHU, KU CaMe CTPOK
3aCTOCYBATU J0 TUX UM IHIIWX IIMBUILHUX MPABOBIIHOCHUH Ta SIKI CaMe HACITIIKU ISt
CTOPIH LMX BIIHOCHH MOTSTHE CIUIMB TOrO UM IHIIIOTO CTPOKY.

®Oi3uyHI Ta IOPUINYHI 0COOU, MepedyBatour y LUBUIBHUX MPAaBOBITHOCHHAX,
HaOyBalOTh TMEBHI TpaBa Ta OOOB’SI3KH, $IKI CKJIQalOTh 3MICT KOHKPETHOTO
npaBoBigHomieHHs. [loBHOTa Ta peanbHICTH 3AIMCHEHHS CYO €KTMBHMX IIpaB
3aJIeKUTH BiJl TOTO, HACKUILKY €(DEKTUBHUM TX 3aXHUCT Y BUMAJIKY MOPYIICHHS.

Oxpim ¢dopM, criocoOiB Ta 3aco0iB 3aXUCTy MOPYIICHUX TpaB, 3HAYHY POJIb
BIIMPAIOTh CTPOKHM, B MEXaX SIKMX MOMKHA 3aXHUCTHTH CBO€ IOPYIIEHE IPaBo.
3a3HayeHl CTPOKH € OKPEMOIO TPYIOI0 IUBUIICTUYHUX CTPOKIB, Kl Y FOPUIMYHIN
JTepaTypi NPUIHATO HA3UBATH CTPOKAMH 3aXUCTY LIMBUILHUX 1paB [6, c. 153].

[IpaBo Ha 3aXMCT MOPYUIEHUX IPAB € OJHUM 13 €JIEMEHTIB CYO €KTUBHOI'O
IIMBUIBHOTO TpaBa, SIKe BU3HAYAETHCS K HAJIAHHS MPABOMOYHINA 0C001 MOMIIUBOCTI
3aCTOCYBaHHSA 3axO/IB IPABOOXOPOHHOTO XapakTepy HJs TOHOBJIEHHA il
MOpYyIIEHOro ado OCIOPIOBAHOTO TMpaBa, a TAKOXK MOXKIIMBICTH BUMAaraTh 3aXHCTY
CBOIX MOPYUIEHUX MpaB Bl Cyly Ta IHIIMX YINOBHOBR)XEHUX HAa T€ OpraHiB abo
nocajioBUx 0ci0. MOXKITUBICTh 3aXHMCTy IMBUIBHUX MpaB y 0aratb0X BHUIAJIKaX
3aJIKUTD BIJl JOTPUMAaHHS CTPOKIB, BCTAHOBJICHUX Ha LI BUMAJ0K 3aKOHOM.

IcHytOTh TIEBHI MeXl1 Ul BUIBHOIO PO3CYIy CTOPIH ¥ MpU TOKJIAAECHHI
BIITOBIJTAJIBHOCTI 3a MOPYIICHHS JIOTOBIPHUX 3000B’s13aHb. 30KpeMa, Ha BIIACHUIA
PO3CY/l CTOPIH MepeaHo BUPIILIEHHS MUTaHHS II0A0 BUOOPY Ta 3aCTOCYBaHHS (HOpM
BUIMOBITAJIGHOCTI 32 TOPYIICHHS JOTrOBOpY (BIALIKOTYBaHHS 30WTKIB, CIUIaTa
HEYCTOMKH, BTpaTta 3aBIaTKy TOLIO).

[{uBUIbHO-TIPaBOBa BiAMOBINAIBHICTD, K 3a3Havyae 1. C. Kanzadapona, — 11e
OoOyMOBJIEeHa ~ OCOOJIMBOCTSIMM ~ TIpeAMETa 1  METOLy  UUBUILHO-IIPABOBOIO
pEryJIIOBaHHS CUCTEMa IIUBUILHO-IIPABOBHUX 3aCO0IB, 32 JONOMOIOIO SIKMX, 3 OJHOTO
00Ky, 3a0€3MeUy€eThCsl 1 TAPAHTYEThCS 3aXKUCT [IUBUILHUX MPaB Ta IHTEPECIB CyO’ €KTIB
LIUBUIBHOTO TpaBa, 3 APYroro — 3A1ACHIOEThCS ITpadHU 1 BUXOBHMUM BIUIMB Ha
MIPABOMOPYITHUKIB. 3aCTOCYBaHHs 3aXOJiB IMBUIHHO-TIPABOBOI BiMOBIAIBHOCTI
CHpsIMOBaHE Hacamrepes] Ha 3a0e3NedeHHs] IHTEpeciB KOHKPETHOI 0COOM 1 MOXKe
3JIIACHIOBATHCH SIK Y CYZIOBOMY, TaK 1y 103acy10BOMY MOpsAKY [7, c. 7].

Ha nymky T. C. KiBanoBoi, IUBUIbHO-TIPaBOBA BIAMOBIIAIBHICTE 32 3aBIaHHS
HIKOM € BUJIOM LUBUTILHOIO OXOPOHHOTO TPaBOBIIHOIIEHHS, B IKOMY OJ[Ha CTOPOHA
(3amoniroBay MIKOAM) 3000B’s13aHa HECTU IepeAdauyeHi HOpMaMu MpaBa HETaTUBHI
HACJIJIKU BYMHEHOI'O HEIO MPABOMOPYIIEHHS y BUIVIAAI KOMIIEHCAIl 3a BIACHHUNA
pPaxyHOK 3aBJIaHOi HIINHA 0COO01 KO/, a 1HIIa CTOpPOHA (MTOTEPIUIHIA) Mae TPaBo Ha
BIIIIKOAYBaHHS 3aBJIaHOI i1 1Ko/ [ 8, . 9].
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3a miAcTaBaMM BUHUKHEHHS TpaB Ta OOOB’SI3KIB, 3a TMOPYIICHHS SKUX
BCTAHOBJICHA BIINOBIAILHICTh, BOHA MOAUISETHCS HA JIOTOBIPHY 1 HEJIOTOBIPHY.
JloroBipHa BiINOBIAAIBHICTh HACTAE Y BUTJISAI CAHKIIN 3a TMOPYIICHHS JOTOBOPY
(koM OOpKHMK BYaCHO HE Tepelae pedi, He BUKOHYE poOOTy ab0 BUKOHYE il
HEHAJIOKHUM YHHOM, TOJIl BiH TOBHMHEH BIIIIIKOIYBATH KPEIUTOPOBI 30UTKH,
3aroisiHl TAKMM HEBUKOHAHHSM).

K VYkpaiHu BCTaHOBIIOE 3arajbHI MOJOXKEHHS IIOJ0 BiANOBIAAILHOCTI 3a
MOpYyIIeHHsT 3000B’s13aHb (BKJIIOYAIOYM 1 JOTOBIPHI), TaK 1 CHELiajbHI — IIOAO
Joropopy Haiimy (openmam). IlopymieHHsIM 3000B’s13aHHSI € HOrO HEBUKOHAHHS 200
BUKOHAHHSI 3 MOPYILEHHSAM YMOB, BU3HAUYE€HHUX 3MICTOM 3000B’s3aHHs (cT. 610 LK
VYxpainn).

Bignosimno no cr. 611 K Vkpainm y pasi nmopyiieHHs 3000B’s13aHHS
HACTAIOTh MPaBOBI HACTIJIKM, BCTAHOBJICHI JOrOBOPOM a00 3aKOHOM, 30KpeMa: a)
MIPUITUHEHHSI 3000B’s13aHHS BHACIIIOK OJHOCTOPOHHBOI BIIMOBH BiJl 3000B’SI3aHHH,
SIKITIO 11€ BCTAHOBJICHO JIOTOBOPOM a00 3aKOHOM, a00 po3ipBaHHs IOTOBOpPY; 0) 3MiHA
yMOB 3000B’sI3aHHS; B) CIIaTa HEYCTOMKH (mITpad, MeHs); T) BIIIIKOIYyBaHHS
30UTKIB Ta MOPAJILHOI IIIKO/IH.

Jlyiss GaraThOoX HAYKOBIIIB-LIMBLUTICTIB, SIK 3a3Hadae 3. B. PomoBcbka, 110
CHOTOJIHI Hi PO3ipBaHHsI IOTOBOPY, HI BU3HAHHS MOTO HEIMCHUM, BIIMOBIIAIBHICTIO
He €. OmHaK € BCl MIJICTaBH IS TOro, 1100 IIMBLILHOIO BIAIIOBIIAJIBHICTIO BBaXKaTH
OyIb-SKy HETaTUBHY pEakilito, 3aCHOBaHY Ha 3aKOHI Y JIOTOBOPI, 110 3aCTOCOBAHA
710 0co0Hu, sika BYMHMWIIA TipaBonopyiieHHs [9, c. 187-188].

Takum 4YMHOM, OAHUM 13 BHUJIB 3aXO[IB, III0 MOXYTh 3aCTOCOBYIOTHCS 3a
MOPYIIEHHSI JJOTOBIPHUX 3000B’13aHb, € 3aX0/I1 ONIEPATUBHOTO BILIUBY.

Criocobu 3axucTy HMBUIBHMX IpaB 3arajioM Bu3HaueHi y 4. 2 cT. 16 LK
VYkpainy, sika He Ja€ BUYEPHHOro ix nepeiniky. OKpiM Coco0iB 3aXUCTy, LUBUILHE
3aKOHOJJAaBCTBO TAaKOX BHU3HA4Ya€ OpraHu, MPaBOMOYHI 3/IMCHIOBATH MPUMYCOBHI
3axXUCT TMopylieHnx mpaB. OJHAK, HOPMU ITUBUILHOTO 3aKOHOJIABCTBA MOOYI0BaHI
TakK, 00 YYaCHUKU IMBUIHHUX MPABOBIIHOCHH, TI0O MOXKITUBOCTI, MOTJIM CAMOCTIMHO
BUPILIUTH CIPaBY Ta 3aXUCTUTH CBOI MIpaBa y HaWKopoTmui yac. OTxke, opyiieHe
Cy0’€KTHBHE TPAaBO MOXKE OYTH 3aXHUIIEHE OCOOMCTHMHU OJTHOCTOPOHHIMH ISIMHU
yIPaBOMOYEHOT 0COOHM 0€3 3BEpPHEHHS 10 KOMIIETEHTHOT'O FOPUCIUKIIIITHOTO OpTraHy.
[le ™mae wMicie, 30KpeMa, MpU 3aCTOCYBaHHI YIPABOMOYEHOI OCODOI0 [0
MPABOMOPYIITHUKA 3aXOJiB (CAaHKIA) OINEpaTUBHOIO 3aXHUCTy. 3 TOHATTAM
«OTICPATUBHICTRY ACOIIIOETHCS MIBUJIKE, HETallHE pearyBaHHSI 0COOM Ha TIOPYIICHHS
ii mpasa [ 10, c. 6].

Tak, nanpuxnan, B. II. ['puGaHOB BUCTymaB MpOTH TIIyMayeHHS 3aXO[liB
OIEPATUBHOTO BIUIMBY PI3HOBUIOM IIMBUIHHO-TIPABOBUX CAHKI YU 3ac000M
BIAMOBIJAIGHOCTI,  HATOMICTh  BH3HAUaKOYM  iX, K IOpUAWYHI  3aco0u
MIPABOOXOPOHHOTO XapaKTepy, 110 3aCTOCOBYIOTHCS J0 MOPYIIHUKA ITUBUIBHUX TPaB
Ta O0OB’SI3KIB 0O€3MOCEPEeIHhO CAMOIO YIPABHEHOIO 0CO00I0, SK CTOPOHOI B
[IMBUIBHUX TTPABOBIAHOCHMHAX 0€3 3BEPHEHHS 3a 3aXHMCTOM IpaBa JI0 KOMIIETEHTHUX
JEpKaBHUX YM CycniibHUX opraiB [11, ¢.126-130]. V cBoro yepry, M. C. Kapros,
aHaJTI3YyI04M MOHATTS 3aX0/1B ONEPATUBHOIO BILUIMBY, BUJUISIE iX CIIEHU(IUHI O3HAKU:
— TIPaBOOXOPOHHUM XapaKTep, SKUN MPOSBISIETHCS HE BUKIIIOUHO Y MOJIMBOCTI X
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3aCTOCYBaHHS MIC/IsI TOPYILIEHHS OOPKHUKOM YMOB JIOTOBOPY, a TAKOXK y BHUITaIKaX
HasIBHOCTI OOCTABHH, 1110 SIBHO CBLAYATH PO TE, 10 HAJEXKHE 3yCTPIUHE BUKOHAHHS
He Oyze 37ilficHeHe OOP>KHUKOM y BCTAHOBJICHUH CTPOK; — OJJHOCTOPOHHIM XapakTep
3axO0/iB OINEPATUBHOIO BIUTUBY, KWW mependavae, 110 3aCTOCYBaHHS IMX 3aXO/iB
3MIMCHIOETBCS Yy TO03aCyZIOBOMY TOPSIKY Ta HE3QJIKHO BiI 3rogd Ha iX
3aCTOCYBaHHA 3 OOKy HECIPaBHOrO OOPXKHUKA; — IOPUAWYHUN XapakTep 3aXO0JliB
OIEPaTHUBHOTO BIUIMBY, 1110 MOJATa€ B TOMY, IO 3a3HAUE€HI 3aXO[H MependayaroTh
MO>KJIUBICTb 3JIIICHEHHS Cy0’€KTOM JOrOBIPHOTO 3000B’SI3aHHS TAKMX FOPUIUYHUX
I, IKI 32 CBOEIO NPHUPOJIOI0 € OJHOCTOPOHHIMM MpPaBOYMHAMM, IO TATHYTH 32
c00010 3MiHY YMOB JIOTOBIPHOTO 3000B’I3aHHS 4 Horo npuruHeHHs [12, ¢.11-21].

3okpema, C. FO. I'anano Takox MPUXOAUTH 10 BUCHOBKY, IO 3aCTOCYBAHHS
3aXOJIIB OTNEPATHUBHOIO BIUIMBY HE € 3aCO00M BIIMOBIIAIBHOCTI. Ile mosicHIoeThCs
TUM (aKTOM, IO IMBUIbHE 3aKOHOAABCTBO 3a 3arajisHUM IPaBUJIOM HE HAJa€
3HAYEHHsI BUHI YU HEBMHYBATOCTI OOpKHHUKA B pa3l BXKUTTA 3aXOJIIB ONEPATUBHOTO
BIUMBY. lle o3Hauae, 10 JOCTATHBO JIMILIE HASBHOCTI (DAKTy TMOPYILIEHHS
KOHTPareHToM 3000B’s13aHHS JUIs TOTO, 11100 3aCTOCYBaHHs 00YMOBIIEHOI B JOIOBOPI
caHkili Oymno mpaBomipHuM [13, c.59]. OnepaTuBHUI 3aXUCT 3TIMCHIOETHCS Y
MEBHOMY MOPSAKY 1 B CTPOKH, BCTAHOBJIEHI 3aKOHOM 200 JIOTOBOPOM.

3arajloM CTpOKM 3aXHCTy UMBUIBHMX TIpaB BH3HAUalOThCA SAK HaJaHI
MPaBOMOYHUM 0cO0aM TEpIOJIM Yacy JUlsl 3BEPHEHHs 70 MPaBOIOPYIIHUKA YU 10
CYyJly 3 BUMOT'OIO TTPO 3aXHUCT a00 MPUMYCOBE 3/1IMCHEHHS CBOIX mpas [5, ¢. 88]. Pi3Hi
JOCTITHUKY I[MBUTICTUYHUX CTPOKIB, SIK TPABUJIO, JAIOTh MPHUOJIM3HO OHAKOBI
BU3HAUEHHS CTPOKIB 3aXUCTY UMBUILHHUX MPaB, OJHAK MPU LOMY BIIHOCATH A0 €T
Ipynu pi3HI BUAM CTPOKIB. TpaguiiiHO [0 CTPOKIB 3aXHCTy UMBUIBHHUX IIpaB
HAJISKUTh CTPOK MO30BHOI AaBHOCTL. OHAK CHiJ| 3a3HAYMTH, 110 3aXUCT IIMBUIBHUX
npaB (3rizHo 13 cT. 17, 18, 19 Ta 1. K Ykpainn) 341iCHIOETECSI HE TUIBKU CYJIOM,
ae 1 IIpesuneHrom VYkpaiHu, opraHamMu JI€p>KaBHOI BIAAM, OpraHaMH BIIAAU
ABtoHoMHOi  PecnyOmiku  Kpum, opraHamu  MiICLIEBOIO  CaMOBpSITyBaHHS,
HOTaplycamH, IHIIUMHM OpraHaMyd Ta TMOCAJOBUMU OCOOaMM, a TaKOX MUIIXOM
camo3axucTy. KOHKpeTHI CTpOKH, B MEKax SIKUX 1l OpraHu abo MpaBOMOYHI 0COOU
MOXYTh 3[IMCHUTH 3aXUCT MOPYUIEHUWX TMpaB, B JIEIKMX BHIIAJKaX BU3HAYEHI
3aKOHOM, aJie B OUTBIIIOCT] BUITAJIKIB B3arajil He BU3HAUAIOTHCS, TOJI1 HAa MPAKTHII], 5K
MPaBUIIO, KEPYIOTbCS 3arajlbHUMH CTPOKaMU MO30BHOI JABHOCTI, SIKI BCTAHOBJIEHI
BIJIHOCHO ITO30BHOI (DOPMU 3aXUCTY.

Crtpoku 3aXucTy IMBUIBHUX IPaB CKIIQJalOTh MPETEH31iHI CTPOKHU, CTPOKU
MO30BHOI JIABHOCTI Ta y MEBHII Mipi 10 HUX MOYKHA BITHECTH CTPOKHU ONEPATUBHOIO
3axucTy mopylieHux npaB. Hampuxman, B. B. Jlyup, 10 CTpokiB 3axucTy, OKpiM
MPETeH31MHUX CTPOKIB, TO30BHOI TABHOCTI Ta CTPOKIB ONEPATUBHOIO 3aXUCTY, TAKOXK
BIIHOCHUTH IMPEKITIO3MBHI, TapaHTIiiHI Ta MpolecyaibHl CTPOKH, SKi, HA HOTO JyMKY,
nepedyBaloTh B MeEXKaX OXOPOHHUX TNPAaBOBIAHOCHH TP BHUKOHAHHI 3aXHCHOL
¢byukii [10, c. 5-7]. OxopoHHI MPaBOBIAHOCHHU € IMBLILHO-TPABOBOIO (HOPMOIO
YCYHEHHSI HACNIAKIB TMPaBONOPYIIEHb, MOHOBJIEHHS HOPMAIbHOTO IPAaBOBOTO i
€KOHOMIYHOTr0 a00 0coducToro craHonuiia [3, c. 85].

3okpema, JI. I'. BocTpikoBa TpaauIliiftHO BIIHOCUTH JJO CTPOKIB 3aXUCTY JIUIIIC
CTPOKM TM030BHOI JaBHOCTI [14, c. 72], ananoriuHa kiacudikails CTPOKIB

365



BiIoOpaskeHa y JIesIKMX TociOHMKax 3 ImBUIbHOrO mpasa [4, c. 200-204].
H. II. ®pinmaH, OKpiM CTPOKIB TMO30BHOi JAaBHOCTI, /10 CTPOKIB 3aXUCTy TaKOX
BIZTHOCHUTB NIPeTeH31iHI cTpokH [15, ¢. 29-31].

3acTocyBaHHsI TOrO YM IHIIIOTO CTPOKY 3aXMUCTY LIMBUIBHOTO TpaBa 3aJIeXKHUTh
BiJ1 00paHoi cy0’€KTOM LMBUILHOTO TpaBa (JOpMH 3aXUCTy NOpyiieHoro npasa. [lpu
FOPUCIIUKIINAHIN (popMi 3aXUCTY 3aCTOCOBYIOTHCSI CTPOKM TO30BHOI JAaBHOCTI, TIPH
HEIOPUCIUKLIIHIN — MPEeTeH311H1 Ta CTPOKH ONEPAaTUBHOTO 3aXHCTY.

Crtpok omnepaTHBHOIO 3aXUCTy Mepeadadae Mepioj] yacy, MPOTATOM SIKOTO
3MIMCHIOETBCS pearyBaHHs OCOOM Ha MOPYLIEHHS ii MpaBa. 3aXUCT ONEPaTUBHUM
CHOCOOOM  3IACHIOETBCSI Yy TOPSAKY 1 B CTPOKH, TepeadadyeHi IMBUIBHUM
3aKOHOABCTBOM  a0o  joroBopoM.  HaifsickpaBiliuM — MPHUKIAOM  CTPOKIB
OIEPAaTHUBHOI'O 3aXKMCTy CBOrO MOPYIICHOTO IMPaBa € MOMEHT BIJIMOBH CTOPOHH BiJl
JIOrOBOPY B pa3i MOPYILEHHS HOr0 YMOB.

OaHOCTOPOHHSI BIIMOBA BiJl JJOTOBOPY JOITYCKAETHCS, SIKIIO L€ nepeadaueHo
3aKOHOM a00 JJOMOBJICHICTIO cTOpiH. BinmosigHo 10 4. 1 c1. 615 LK Vkpainu y pasi
MOPYIIEHHS 3000B’s13aHHSI OJIHIEIO CTOPOHOIO JIpyra CTOPOHA MAa€ MPaBO YaCTKOBO
ab0 B IOBHOMY 00CSI31 BIZIMOBUTHCS Bijl 3000B’s13aHHS, SIKIIO 1HILIE HE BCTAHOBJICHO
JIOrOBOPOM 200 3aKOHOM. Y pa3i OIHOCTOPOHHBOI BIZIMOBH BiJl IOTOBOPY Y IOBHOMY
00cs131 a00 YacTKOBO, SIKIIO MPAaBO HA TakKy BIAMOBY BCTAHOBJIEHO JIOFOBOPOM abo
3aKOHOM, JIOTOBIp € BIAMOBIIHO po3ipBaHMM abo 3MiHeHMM (4. 3 cr. 651 LK
VYkpainu). Tak, y JI0roBopi HailMy JIOMYyCKa€ThbCS OJHOCTOPOHHSI BIIMOBA SIK
HallMOIaBId, TaK 1 HaliMaya BiJ JOrOBOPY, 110 YKJIAJEHUI Ha HEBU3HAUEHUN CTPOK
(4. 2 ct. 763 UK VYkpainu). Kpim Toro, HaiiMOmaBIieBi JO3BOJISIETHCST BIIMOBUTHCS
BiJI JIOTOBOpY HaiiMy Ta BUMAaraTH MOBEpHEHHS pedi, SKIIO0 HaliMay HE BHOCHUTH
TUIaTy 32 KOPUCTYBAHHA PIUYI0 MPOTATOM Tphox MicauiB miapsa (4. 1 cr. 782 LK
VYxpainu). [Ipy npunuHeHH1 JOroBOpy HaiMy BHACIIIOK OAHOCTOPOHHBOI BIIMOBU
3BEPHEHHSI 3 MI030BOM JI0 Cy/y HE BUMAraeThcs. J{oroBip BBAXKAETHCS IPUIMHEHUM 3
MOMEHTY OJIp)KaHHA HailMayeM NOBIAOMIICHHS HalMOJABISI MPO BIIMOBY BiJ
noroBopy (4. 2 cr. 782 LK VYkpainu) abo micis nepeOiry neBHOrO CTPOKY ITICIIS
TMOBITOMJIEHHSI CTOPOHU TIPO BIIMOBY Bij1 oroBopy (4. 2 ct. 763 LIK Ykpainn).

3a IOroBOPOM JII3UHTY JI3UHTOAABEIb MA€ MPABO BIIMOBUTHUCS BiJl IOTOBOPY
Ta BUMaraTH MOBEPHEHHS MPEeIMETA JI3UHTY B[l JII3BUHIOO/IEP)KyBayua y Oe3CIipHOMY
MOPSZIKY Ha MiZCTaBl BUKOHABYOTO HAMMCY HOTapiyca, SIKIIO JI3UHI0OJepKyBau He
CIUIATUB JI3UHIOBUU IUIATDK YaCTKOBO a00 y MOBHOMY OOCS31 Ta MPOCTPOYECHHS
criati ctaHoBUTh Outbine 30 aHiB (4. 2 cr. 7 3akoHy Ykpainu «IIpo ¢dinancoBuit
ni3uHry [16]). JlisuHroozepkyBay, y CBOIO Yepry, Mae MpaBo, 30KpemMa, BIIMOBUTHUCS
BiJI IOTOBOPY JI3UHTY B OJIHOCTOPOHHBOMY MOPSZIKY, TUCBbMOBO MOBIJOMUBIIN PO
e JI3MHIO/aBLs, y pasl SKIIO MPOCTPOUEHHS TNEpeJaHHs MpeaMeTa JI3UHTY
cTaHOBUTh Outbiie 30 1HIB, 32 YMOBH, IIIO JOTOBOPOM JI3MHTY HE MepeadadeHo
HII0ro cTpokKy (4. 1 cT. 7 3akony Ykpainu «IIpo diHancoBuii ai3uHr»). BimMosa Bif
JIOTOBOPY JIIBUHTY € BYMHEHOIO 3 MOMEHTY, KOJIM 1HINIA CTOpPOHa JoBinanacs abo
MOTJIa JOBIIATHCSA PO TaKy BIIMOBY (4. 3 cT. 7 3akony Ykpainu «IIpo dhinancoBuii
JI3UHTY).

VY I'K Vkpainu nepenbaueHo, 1110 3a TOPYIIEHHS TOCIOAApChKUX 30008’ I3aHb
70 CyO’€KTIB TOCIHOJApPIOBaHHS Ta IHIIMX YYaCHUKIB TOCIOJAPCHKUX BIIIHOCHH
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MOXYTh  3aCTOCOBYBATHICSl ~ OTEPAaTHBHO-TOCTIONAPCHKI  CAaHKII —  3aXOId
OTIEpaTUBHOTO BIUIMBY Ha TMPABOMOPYIIHWKA 3 METOK MPUIMHEHHS a0o
MOTIepEe/DKEHHST  TIOBTOPEHHSI TOPYIICHb 3000B’S3aHHSA, IO BHUKOPHCTOBYIOTHCS
CaMHUMH CTOPOHAMH 3000B’S3aHHS B OTHOCTOPOHHBOMY TIOPSZIKY 1 3aCTOCOBYIOTHCS
HE3aJIEKHO BIJ] BUHU CY0’ €KTa, SIKUI MOPYLIUB roCcrofapchke 30008’ s13aHHs (CT. 235
I'K Vkpainu) [2]. Cepen BuaiB onepatuBHO-rocriogapcbkux caHkiin 'K Ykpainu
HA3MBa€: a) OJTHOCTOPOHHIO BIJIMOBY BiJl BHUKOHAHHS CBOTO 3000B’s3aHHS
YIIPaBHEHOI0 0CO00I0, 13 3BUILHEHHSM i1 BiJ BIANOBIIAIBHOCTI 3a 1e — y pasi
MOPYIIEHHST 3000B’SI3aHHS JIPYrOlI0 CTOPOHOI0; ©) BIAMOBY BiJ OIUIaTH 3a
3000B’sI3aHHSIM, SIKE BUKOHAHO HEHAJIGKHAM YHHOM ab0 TOCTPOKOBO BHKOHAHO
OopkHuUKOM ©€3 3romu Jpyroi CTOPOHHM; B) BIIMOBY YIPAaBHEHOI CTOPOHU
3000B’s13aHHSI BiJl TPUHHATTS TOAAIBIIOTO BUKOHAHHS 3000B’s13aHHS, MOPYIIEHOTO
JAPYTOI0 CTOPOHOIO; T') BCTAHOBIICHHS B OJHOCTOPOHHBOMY TOPSIIKY Ha MalOyTHE
JOMaTKOBUX TapaHTii HaJIeKXHOTO BHUKOHAHHS 3000B’s3aHb CTOPOHOIO, sIKa
MopyIIwia 3000B’sI3aHHS; J1) BIAMOBY BiJ BCTAaHOBJICHHS Ha MaHOyTHE
rOCMoapChKUX BIHOCHH 13 CTOPOHOIO, siKa Mopylrye 30008 s3aHHs (cT. 236 T'K
VYxpainn).

OnepaTuBHO-TOCMIOAAPCHKI  CAHKIII  3aCTOCOBYIOTBCSI  CTOPOHOIO, — SIKa
NoTepIiyia Bl MPaBOMOPYIIEHHS, ¥ M03aCyI0BOMY MOPSIKY Ta 0e3 MomnepeaHboro
npen’ssBICHHS  TpeTeH3li MOpYIIHWKY 3000B’S3aHHA, a TaKoX  MOXYTb
3aCTOCOBYBATHCS OTHOYACHO 3 BIIIKOAYBAHHSAM 30MTKIB Ta CTATHEHHSAM IITPadHUX
cankuiit (ct. 237 'K Ykpainum). [lopsimok 3acTocyBaHHSI CTOPOHAMHM KOHKPETHHX
OTIEPaTUBHO-TOCTIOAPCHKUX CAHKIII BH3HAYAETHCS JIOTOBOPOM. Y pasi HE3roau 3
3aCTOCYBaHHSAM OIEPATUBHO-TOCTIONAPCHKOI CAHKIII 3aIHTEPECOBAHA CTOPOHA MOXKE
3BEPHYTHUCS JI0 Cy/Ay 3 3asBOIO MPO CKAaCyBAaHHS TaKOI CAHKIII Ta BIIIKOMYBAHHS
30UTKIB, 3aBJJaHUX 1l 3aCTOCYBaHHSIM.

Bucroeku. Takum 9MHOM, CTPOKH OTIEPATHBHOTO 3aXUCTY IIUBUIHHUX TIPaB, y
TOMY YHCHTi i B JOTOBOpax MpO TepelaHHs MaiiHa y TUMYacOBE KOPHUCTYBaHHS,
XapaKTepU3YIOThCsl TIEBHUMHU O3HaKaMu: 1) € mepiojamu y 4aci (CTpokamu) abo
MOMEHTaMH (T€pMIHAMU), MPOTATOM SKUX ab0 J0 SIKUX MPaBOMOYHA 0CO0a MOXKE
3BEPHYTUCS 10 3000B’SI3aHUX OCI0 3 BHMOIOIO IPO 3aXUCT MOPYIIEHOrO IpaBa
JI03BOJIEHMMHU 3aKOHOJIABCTBOM CHOCO0AMU; 2) CTPOKU OINEPATHUBHOTO 3aXUCTY €
CTPOKaMH HETPHMYCOBOTO (HEIOPHUCIMKINIHOTO) 3aXHUCTy TOPYIICHUX TpaB; 3)
CTPOKH ONEPAaTUBHOTO 3aXUCTy, SK TIPaBWIO, MAalOTh HETPHUBAIIMN XapakTep,
OCKUTbKM TIOKJTMKAHI JUIA IIBUIKOTO 3aXHCTy TIOPYIICHOTO TMpaBa; 4)CTPOKU
OIEPATUBHOTO 3aXUCTy TICHO IIOB’s3aHI 13 CTPOKAMH BHKOHAHHS BiIMOBITHUX
000B’s13KiB 3000B’13aHUMH OCOOAMHU.
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