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[Ipo6/ieMHi aclieKTH MBiJIbHO-MPAaBOBOI BiANOBiAa/IbHOCTI
6e3 BUHH

[Tapumkypa Biktopis BanepiiBha,

nposioHull cneyianicm 6i00iny 3abe3neyens
BUKOHAHHS 0OpPY4eHb YieHi8 Buwoi paou ocmuyii
VIPAGIiHHA 3 NUMAans 3abe3nedents pobomu
unenie Buwoi paou rocmuyii

OCKIJTbKM OCHOBHUM OOOB’SI3KOM JI€p)KaBH € YTBEPKEHHS 1 3a0e3medeHHs
mpaB 1 CBOOOJ JIOAMHM, TOCHIIIOETHCS POJIb 1 3HAYEHHSI 1HCTUTYTY LIMBUIBHO-
PaBOBOi BIAMOBIAAIBHOCTI, 30Kpe€Ma BIAMOBIAAIBHOCTI 0€3 BHUHH, IMOKJIUKAHHSIM
SKOTO € 3a0e3MeYCHHS BHIIE3a3HAUCHUX MTPaB 1 CBOOOI Ta 3aXMCT iX BiJI MOPYIIICHb.

BinnosinanbHicTh 0€3 BUHM OyJsia IpeaMETOM JOCHIKEHHS IOpUIUYHOT HAyKH
SK 32 PaJASTHCHKUX YaciB, TaK 1 B Mepioj He3alexHOCTI YKpainu. He3Bakaroun Ha 11€,
Ha ChOTOJIHI HE BTPA4YalOTh CBOEI aKTyaJIbHOCTI MHUTAHHS, IO CTOCYIOTHCS MTPABOBOI
KaTeropii BUHU SK eeMEHTa CKJIay [IMBLUIBHOTO MIPAaBOMOPYIIeHHS. | OCKIIbKY BUEHI
MO-Pi3HOMY TPAaKTYIOTh BHIIE3a3HAYCHY KATETOPi0, TO SK HACTIIOK BUHUKAIOTH
Cepio3HI CyNepevyHOCTi, 1[0 CTOCYIOThCS caMe BiAMOBIIaIbHOCTI 06€3 BuHU. Tak, Mixk
BUCHUMH HE ICHY€ OJJHOCTAaWHOi JYMKH CTOCOBHO CIIPaBEJIMBOCTI, €(EKTHUBHOCTI Ta
KOHCTUTYIIAHOCTI BiAMOBiAaNbHOCTI 0e3 BuHU. Kpim Toro, Hi B JOKTpHHI
[IUBIJIPHOTO TIpaBa, Hi B 3aKOHOJIABCTBI HE ICHYE 3aralIbHONPUWHATOTO BU3HAYCHHS
MOHSTTS IIMBUIHLHO-TIPABOBOI BIAMOBIIAIBHOCTI, 30KpeMa 1 6e3 BuHMU. BkazaHi Bulie
00CTaBHHM CTAJIM MPUYMHOIO HAMMMCAHHS TaHOI CTATTI.

VY 1uuBUIBHOMY TMpaBi MHUTaHHA PO BUHY SK IIJICTaBy BIJAMOBIJAIBHOCTI €
AUCKYCIMHMUM. MK BYEHMMH-LUMBLIICTAMH TPUBAJIM Yac TOUYUTHCS TMOJEMiKa
CTOCOBHO TOTO, Y MOXHA BBa)KaTHU BiJMOBINANBHICTIO TOKJIAACHHS OOOB’s3KY
BiJIIIKOYBATH IKOMY, SAKIIO 11 3aMOMISTHHS HE € Pe3yJIbTaTOM BHUHHOI MOBEIIHKU
npaBonopyirHuka. Ha 1npoMy mMATrpyHTI BUHHUKIO JAEKiJbKa pPI3HUX TEOPIi.
Haiibinpmm mommupeHi 3 HUX: «TeOpis BHHU 3 BHHSATKOM» a0o0 Teopis
«CTUMYIIOBaHHsI»[1]; Teopiss «aBOX mimcTaB» [25]; Teopis BUHU Ta pu3uky [15]
TEOpisl «BUHMU Ta CIELlaJbHUX IOPUIUYHUX (DakTiB» (Teopis «BUHU Ta 3aKOHY»)
[16].

He Bpmarmumch A0 [JETadpbHOTO pO3MVISIAY HAaBEJACHUX BHIIE TEOPIiH,
3a3HaYMMO, 1[0 NMPUXHJIBHUKHA BU3HAHHS BiJNOBINAJbHOCTI B LUBIIBHOMY IIpaBi
“nuie 3a BUHY BHUXOJATH 13 €IHOCTI YU X04a O TOTOXHOCTI €JIEMEHTIB CKIaay
IUBUJIBHOTO Ta KPUMIHAJIBHOT'O IMPAaBOIMOPYIIEHb, a TAaKOXX TOTOMXHOCTI (PYHKIIIH,
SKi BUKOHYIOTh IIMBUIBHO-IPABOBAa Ta KPUMIiHAJIbHO-TIPABOBA BiANOBIJAIBbHICTD.
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ABTOp 1Il€i CTaTTI HE TMOTOMKYETHCS 3 TOTJSAAMH THX BUYCHHX, SKI OE3BUHHY
BIJIMOBIAQIBHICTh HE BBAXKAIOTh IMBIIBHO-IIPABOBOIO BIAMOBIAAIBHICTIO. OCKIIBKU
IIMBUIHLHO-TIPABOBIN BIAMOBIIAIBLHOCTI, 30KpeMa 1 0€3 BUHM, pUTaMaHHA HacamIiepe;]
KOMITeHCallliiHa (YyHKIISA, Ha BIAMIHY BiJI KpUMIHAJIBHOI, SIka BUKOHYE KapajbHO-
BUXOBHY ¥ OOTpyHTOBaHO TIOB’si3aHa 3 BHHOW. J[Is [HMBUIBHO-TIPABOBOI
BI/IMOBIIAJTIbHOCTI BAXKIWBHM € HE TOKAPAaHHA, a BIAMIKOMYBAHHS IIKOAH
MOTEPITJIOMY B TTIOBHOMY OOCS31, TOMY BHHA B JESKHX BHITaJIKaX HE Ma€ YKOIHOTO
IOPUAUYHOTO 3HAYEHHS JUIA TPHUTITHEHHS IPaBONOPYIIHWKA JIO0 I[HMBLIBHOI
BIJIMOBIIaTLHOCTI. ['0JIOBHUM € Te, 1110 HAsBHA IIIKOJIA 1 TOPYIIIEHE YyXKe Cy0’ EKTUBHE
npaBo, fKE MOBMHHO OYTH BIJHOBJIIEHE OyJb-SKOI0 IIHOI, HaBITh 3a PAaXyHOK
3aro/IiroBava, Xxoua i HEBUHYBATOTO.

TakuM 4MHOM, BIAMOBINAJIBHICTE 0€3 TAKOTO €JeMEHTa CKJIaay IMBLIBHOTO
MPABOIMOPYIICHHS, SK BHHA, MOXJHMBA 1 LI€ LUIKOM HOPMajbHO [JIsl IUBLIBHOTO
npaBa, BpaXxOBYIOYH OCOOIMBOCTI HOTO (PYHKIIIH.

Jlns kpaimoro po3yMiHHS BIJNOBIIAJIBHOCTI 0€3 BHUHM JIOIIJIBHO OKPECIUTH
IIMBUTICTUYH1 T€Opii O€3BUHHOT BIIMOB1TAIBHOCTI.

Teopia 3axonmHoco cmpaxyeanHs. Y pamMkax 1I1i€i  Teopii 00OB’SI30K
BIJIIIKOJIYBAaTH 3alo/isIHy IIKOJY HE BHU3HAETHCS MIPOIO BIANOBIAAIBHOCTI. Bin
BU3HAETHCS aHAJIOTOM OOOB’SI3KY JIEPKaBHOTO OpraHy CTpaxyBaHHS 3 BHUIUIATH
CTPaxOBOTO BIAIIKOIYyBaHHS y pa3i HACTaHHS MPABOBOTO BUMAAKY. Takoi TOUKH 30py
notpumyetbes: U O.0. KpacaBumkoB [14]. Lla Teopis He Moxe OOrpyHTyBaTH
3aCTOCYBaHHS BIANOBITANbHOCTI 0€3 BUHHU. JlOCHTH PpO3MISIHYTH MiACTaBH
BUHUKHEHHS BIAMOBIJAIBHOCTI 1 CTPaxOBOTO BUMAAKY. SIKIO 1J1s1 BUHUKHEHHS
000B’SI3Ky BIJIIIKOAYBAaTH 30MTKU YW BHUIUIATUTH HEYCTOWKY HEOOXiJHA HasBHICThH
MIPaBOTIOPYIIICHHS], MPUYOMY TIJICTABOIO ISl 3BUTHHEHHS BiJ BIATIOBITAIBHOCTI € JIis
HEerepeOOpHOT CHIIM, TO MIJICTABOI0 BUILIATH CTPAXOBKU € HACTAHHS CTPaxOBOTO
BUMAJKY, SKUM MOJK€ BHUCTyHaTh 1 HemepeOopHa cuia. Pi3HI Takoxk cy0’ €kTH,
3000B’s13aHi BiAIIKOAYBATH IIKOIY B MEPIIOMY Ta APYTrOMY BUTIAIKAX.

Teopis opeanizayitino-mexuiunoi npegenyii. 1i npuxunpHUKoM € B. Bapkaio
[5]. ¥V pamkax pgaHOi Teopii CTBEPIKYEThCS, IO BIAMOBINATLHICTE 0€3 BUHU
BJIACHUKA JDKepesa IMIIBHUIINCHOI HeOe3NMeKu OOIPYHTOBYEThCS THUM, IO BOHA Mae
0CcOOJIMBE TIPEBEHTHBHE 3HAUCHHS, BHUCTYIA€ B POJi CTUMYJY YIAOCKOHAJIECHHS
TEXHIKM Oe3MeKH i BJIACHUKIB JDKEpeN MiABUIICHOI HeOe3MeKH, a B pe3yJbTaTi
MPU3BOJUTH 10 CKOPOYEHHS KIUTBKOCTI BUITAJKIB 3aMOMISHHS IMKOAWU. Breprne s
IyMKa, X04 1 He OOrpyHTOBaHa JO KiHIs, Oyna BucioBieHa M.M. ArapkoBuM.
CyMHIBU BUKIIMKAa€ Te, 110 TaKa BIAMOBIAAIBHICTh CTHUMYJIIOE BJIACHUKIB JKEpEN
nigBuIIeHoi HeoOesneku. OCKIUIbKM  YJIOCKOHAJIICHHSM TEXHIKH 3aliMa€eTbCsl HE
IHIWBITyaIbHO KOXKCH BJIACHHWK JDKEpesia IIBUINCHOI HEOe3MeKH, a CIeliaibHi
oprasizairii, CcyMHiBHO, II[00 Taka BiAMOBINAIbHICTH OyJia IS BIACHUKA CTUMYJIOM.
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VY Hayui BHCIOBIIOBaJIacs AyMKa MpPO Te, IO BIANOBIAANBHICTH JIMIIE «3a
BUHY» € HECIPABEUIMBOI0 CTOCOBHO MOTEPIIOr0, TOMY IO HOro TpaBO Ha
BIIIIIKOTyBaHHSI IIKOJIM CTA€ 3AJIC)KHUM BiJl 00CTaBHH, JJIsl HHOTO OaiTyKuX.

Teopisn cy6’exmusnoco puszuxy. Haitbinpie BUCBITIIEHA B Ipalsx
B.A. Oiirenszixra. [lpuxunpHuku 1i€i Teopii CTBEPKYIOTh: BIICYTHICTb BUHU TPH
BUHWKHEHHI BIAMOBIMAJLHOCTI HE O3HA4Ya€e, IO B3araji BIJACYTHIN SKUA-HEOYIb
Cy0’€KTUBHMI UYMHHUK, YMOBHM IIMBLIBHO-IIPABOBOi BiAMOBIAAIBHOCTI. Takum
Cy0’eKTHBHUH (AKTOPOM € PpHU3HK TPaBONOPYIIHUKA. PU3MK — 1€ Takuid
Cy0’eKTHBHUI CTaH 0cOoOM, KOJM BOHA YCBIJOMJIEHO JOMYyCKa€ 3 OUIBLIOI YU
MEHIIOK0 MMOBIPHICTIO MOXJIMBICTh 3allOMAISIHHS MIKOJIU Y MaHOyTHBOMY, MPU LIBOMY
ocoba He TIOBMHHA TependadyaTd HEMHHYYICTh iXHBOTO 3amofisiHHsA. B.A. Olirensixr
BBa)kae, 110 CBIJIOME JIOMYIIEHHS MIKIJUIMBUX HACIIJIKIB HAOIM)Ka€ PU3UK O BUHU. Y
3B’SI3KY 3 IIMM BIH BHUJIUISLE KaTEropiro “‘BHHHOIO PHU3UKY~ , SKUH 00 €IHYy€
MPOTUINIPABHICTh 1 TICUXIYHE CTaBJICHHS CyO €KTa [0 HETaTUBHUX HACIIJIKIB,
HEMUHYYICTh SIKHX HE TOBHHHAa 1 He Moxke OyTu mnepenbauena. Ha naymky
O.B. JImutpieBoi, pu3uK He MOXKe OyTH Cy0’€KTHMBHOI YMOBOIO BiIMOBIIAILHOCTI,
noai0HO BUHI. BuHA 1 pu3uK pi3HI 32 CBOE€ Npupo0t0. CyTHICTh BUHM — BUIBHHUI
BUOIp Cy0’€KTOM HEraTMBHOT'O BapiaHTa MOBEAIHKH, PU3UK € pajillie HEOOXITHICTIO.
Pu3uk CBIIUUTH JHILE PO YCBIAOMIICHMI BUOIP pOAY AISUIBHOCTI, @ HE XapaKTepU3ye
CTaBJICHHSI OCOOM JI0 CBOIX MPOTUIIPABHUX i [8].

Ak Oaunmo, y OKOAHIA 3 TEOpid HEMae JOCTAaTHbOIO OOIPYHTYBaHHS
BIAMOBIAQAIBHOCTI 0€3 BUHM. I[IpuHIMI BIAMOBIAAIBHOCTI 3a BHUHY € JIHCHO
MPOBITHUM MPHUHIIUIIOM IUBILIBLHO-IIPABOBOI BiAMOBIAAIBHOCTI, aje HOro HE BapToO
abcomoTu3yBaTi. BCTaHOBIIOIOUM BiNMOBINATLHICTE 0€3 BHHH, 3aKOH, OYEBUIHO,
BHUXOJHTH 3 HEOOX1THOCTI MAKCUMATILHOT OXOPOHH THTEPECIB IOTEPITLIIOTO.

[IpuXuIbHUKK BIANOBIAANBHOCTI O0€3 BHHHM, BKa3ylOUd Ha HEOOXITHICTH 1l
ICHYBaHHsI, TO-TIIEpIIe, HABOAATH TaKli apryMEeHTH: IUBLIbHE 3aKOHOJABCTBO HE
3MOXke OOIWTHCS 6€3 BCTAHOBJICHHS BIANOBIAANBHOCTI 0€3 BUHU, JOKH CYCIIIBCTBO
HE Bi3bME Ha cebe OOOB’S30K MOBHOTO BIJIIKOMYBaHHS BUIAJKOBUX 30WUTKIB; IO-
Ipyre, TMOCUJIAIOTBCA Ha TE, IO LMBUIBHO-NIPABOBA BIJMOBIJAIBHICTE HOCHUTD
MepPEeBAKHO KOMITCHCAIIIMHUI (MTOHOBJIIOIOUYNI) XapakTep 1 HEOOX1AHO BIAIIKOTYBaTH
IIKOJYy TMOTEpIHIIii CTOPOHI; TMO-TPETE, MOPIBHIOTH HEBUHHICTh JBOX OCIO:
3amojifoBa4 MIKOAM HEBUHHHM, aje BIH BCE X 3aIOif0Bad 1 TOMY 3000B’S3aHHIA
BIJINIKOYBATH IIKOAY (30UTKH) TMOTEpHuIOMY (KpeauTopy), SKUH THUM Taye
HEBUHHMH [2].

besBunny BignosimanmpHiCT rocTpo KputukyBana [.C. Kanzadaposa [12]
CTOCOBHO TEpIIOro TBEPHKEHHS BIAMOBITATBHOCTI 0€3 BUHU BYEHA 3a3HAYae, IIO0
CYCIUIBCTBO B)K€ JaBHO 1 JOCHUTh BJAJI0 3aCTOCOBYE B SKOCTI I1HCTPYMEHTa
BIJIIIKO/TYBaHHS BUTIQJIKOBUX 30MTKIB IHCTUTYT CTpaxyBaHHs, SIKUM 0a3yeThCs Ha i€l
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pPO3MOALTY 30UTKIB, 110 BUHUKIA Y OJIHIET 0COOM, MO MOKJIMBOCTI, MK HAWO1IbII
MIUPOKUM KOJIOM cy0’ekTiB. 11]o 3k CTOCY€ThCS APYroro Ta TPEThbOro apryMeHTIB, TO
BOHU BUKJIMKAIOTh HU3KY 3anuTaHb. Hacammnepea Ha miacTaBl SIKUX KPUTEPIiB MOXKHA
BU3HAYUTH CTYIIHb HEBUHHOCTI OJ[HIET HEBMHHOI OCOOM BIJHOCHO IHIIIOi HEBUHHOI
ocobu?  SIKImO  UMBUIBHO-TIPAaBOBA  BIANOBIJANbHICT  HOCUTH  IEPEBAXKHO
KOMIIEHCAI[ITHUI XapakTep, YoMy ii pernpecuBHa (PYHKIIS TaK HECHPABEJIUBO i€
BIJIHOCHO HEeBUMHHOI ocoOu?[12] Tyt Tpeba 3a3HaYuTH, 10 MOXHA IOPIBHIOBATH
CTyMiHb BHUHHOCTI, ajJi¢ HE CTYIiHb HEBUHHOCTI. B 1maHoMy pa3i 31IITOBXYHOTHCS
1HTEpecH JBOX PIBHOMPABHUX HEBUHHUX YYACHHKIB IMPABOBIAHOCHH, TOMY COLIIaJIbHO
HECITPaBeIMBO KEPTBYBATH THTEPECAMH OJTHOTO Ha KOPHUCTH 1HIOTO. Taka cuTyaris
3aKyiajieHa B KOHLEMNIi Oe3HEBUHHOI BIANOBIAAIBHOCTI i HE MOXE OyTH BH3HAHA
NPUUHATHOIO [24].

Xoua /[.B. Bo6poBa, po3risaaour NUTaHHS PO BIAMOBIAATBHICTh HE3AIEKHO
Bil BUHM 3a IIKOAY, 3allOMAisIHY JKEpeJIOM MiJBHINEHOI HeOe3meKku, Maibke
MOBTOPIOKOYM aprymMeHTH, BucioBiieHi B cBii yac O.C. lodde, cTBepmxkye, 110
ICHYBaHHS 3a3HAa4Y€HOI BIAMOBIJAIBHOCTI «B Cy4aCHHX YMOBax HayKOBO-TEXHIYHOIO
MPOTpecy, YCKIATHEHHS BCIX CTOPIH JKUTTS CYCHIJIbCTBA — BAXKIWBUNM MPABOBHMA
THCTpYMEHT 3a0€3MeUeHHsI COLIaIbHOI CrpaBeIMBOCTI. BoHa 3ymoBiieHa 0COOIMBO
IIKIIJTABAMH SIKOCTSIMU JDKEpeT TiABUIIEHOT HeOe3MeKn, OCKUIBKU OCTaHHI B TIPoIIeci
eKCIUTyaTallli He MiAJalThCs Oe3MepepBHOMY 1 BCEOCSHKHOMY KOHTPOJIIO 3 OOKY
mroguan. Higkl cnoemiaiabHl 3HAHHS, HAaBUYKW, JOCBIJ HE JAal0OTh MOKJIMBOCTI HI
nepea0auynTd TUX IIKIUIMBUX HACHIJKIB, SKI HACTAIOTh Y KOHKPETHIH >KUTTEBIN
cutyarii, HI 3amo0irtm iM. KpiM TOTO, BiIMOBIJATBHICTE HE3AJICKHO BiJl BHHH
CTUMYJIIOE€ BOJIOJIUIBIIIB JIPKEpeN IMiJABUIIEHOT HEOE3MEeKH BKUBATH BCIX MOXJIMBUX
3aXO/I1B IIOA0 3amo0IraHHs 3aroIIsTHHIO IKOIM, 3a0X04Y€ 1X JI0 Y4acTi y CTBOPEHHI
HOBOI, O€3IIeYHIIIOT TEXHIKK» [3].

Heo0xiano 3a3naunty, mo aprymentu O.C. lodde 1 JI.B. bobposoi cniB3ByuHi
3 1Ie€0 «MIiABUIIEHHS HeOe3nmekn» M. PromeniHa, BIAMOBIAHO 0 SIKOI TOHM, XTO
CBO€I0 JISUTBHICTIO MIJBHUIIYE HEOE3NMEKy ISl MPUCYTHIX BHIINE 3BUYANHOTO PIBHS,
IIOBUHEH HECTH 1 BIANOBIJAJIILHICTD 3a 1€ IMABUIIEHHS [21]

He moromxkyrounces 3 aprymentamu 3a3HaueHux aBTopiB, [.C. Kanzadapona
3ayBa)kye€, IO BCE X TaKWd BIJMOBIJAIBHICTH 0€3 BUHHM CYNEPEUUTh NPUHIHUITY
cripaBeiJIuBOCTI [14].

FO. O. [enucoB migkpeciioe, MO Oe3BUHHA BIAMOBIJANTBHICTH 37aTHA HE
TUTBKY  JTUCHUIUIIHYBATH 1 3MIIHIOBATH TPABOIMOPSAOK, CKUIBKHM 3MEHIITyBaTH
JTUCHUIUTIHY 1 CTUMYJIIOBAaTH 0€33aKOHHS, 0O SIKIIO BIJAMOBIAAIBHICTh HE 3aJICKHUTh
BiJl BUHH, TO SIKUM CEHC Yy MParHeHH1 TOTPUMYBATHUCS 3aKOHY [7].

be3BuHHA BIANOBIAANBHICTS MPSIMO CYNEPEUUTH HUIAM, (DYHKIIISIM, IPUHITUIIAM
IOPUANYHOI BIAMOBIIATBHOCTI. be3BMHHA BIAMOBINANBHICTh MOPOKYE Y TPOMAISIH
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TIJIbKY HETOBary J0 3aKOHY Ta OpPTraHiB JEp>KaBHOI BJIJH, K1 BTUTIOIOTD 1X y KHUTTS
[2].

[Ipu upoMy ciIylIHO, Ha Hally AyMKYy, B. Bomomapcekuii 3BepTaB yBary M Ha
Te, M0 0arato 3 IIOJIOKEHb KOHIIEMI[I IMBIILHOI BIJMOBIAAJILHOCTI O€3 BHHH
cynepeudats Koncturymii Ykpainu [6].

Po3BuTOK O€3BMHHOI BIAMOBITANBHOCTI OOYMOBHB IIMPOKE 3aCTOCYBAHHS
CTpaxyBaHHs HaWOLIBIIOT BIAMOBIIAJIBHOCTI, CIIPSIMOBaHE MEPEayCIM Ha CTBOPEHHS
3acaj JJig TOBEPHEHHsS] MaiHOBOI KOMIIEHCallli 0co0i1, sKa 3a3Hajia KO BHACTIIOK
npaBonopymenas. Tomy, Ha aymky M.I. Kynarina, mexaHi3M cTpaxyBaHHS
UBUILHOI BIAIOBIAAJIHHOCT] BHU3HAIOTH OUIBII JOMIJIBHUM, aHDK BIAMOBIIAIBHICTH
0¢3 BUHU.

Mu 4acTKOBO MIATPUMYEMO AYMKY 3a3Hauye€HOro BueHoro. Tak, B YkpaiHi
3akoHoM «IIpo 00O0B’s3kOBE CTpaxyBaHHS IMBLILHO-IIPABOBOI BiJMOBIAAIBHOCTI
BJIACHHUKIB HA3€MHHUX TPAHCHOPTHHUX 3ac00iB» BBEAEHO OOOB’SI3KOBE CTPaxXyBaHHS
IMBUIGHOI  BiAIOBiZanbHOCTI  BOJiiB. Ile 1103BOJs€e  aBTOBIACHHKAM,  YHs
BIIMOBIAQIBHICTh  3aCTpaxoBaHa, 3HAYHO 3MEHIIMTH (DIHAHCOBI PHUBUKH Ta
BUKJIIOUMTH BUINAJIKM  HEBIJIIKOJYBaHHS 30WMTKIB  BIJMOBIAAIBHOK  0CO00I0
BHACJIJIOK 11 HEMJIATOCIIPOMO>KHOCTI.

Kpim Toro, chorogHi Ha CTpaxoBOMY PHUHKY YKpaiHM CTPIMKO PO3BHUBAIOTHCS
HOBl BHJM CTpPaxyBaHHA IMBIIBHOI BIANOBIAATBHOCTI, HANPUKIAA CTPAXyBaHHS
BIJIMOBIAQIBHOCTI 3a SKICTh MPOMYKIIi, CHPSMOBAaHE Ha 3aXUCT IHTEPECIB K
CIIO’KMBAavIB, TaK 1 BUPOOHMKIB MPOYKIIi, BUKOHABIIB POOIT (IMOCIYT), MPOAABIIIB
[17].

Takum YMHOM, MA€MO TiJICTaBU CTBEP/KYBATH, IO MEXaHI3M CTpaxyBaHHS
[IMBUIBHO-TIPABOBO1  BIJIMOBIATLHOCTI BJAJl0 MOYKHA 3aCTOCOBYBaTH y  pasi
3aMOMISTHHS IIKOJW JKEPEJIOM TJBMINEHOI HeOe3NeKH, HEsSKICHOW (Je(eKTHOO)
OPOJYKIIi€r0. AJle TOBHICTIO BIJIMOBIATHCS BiJ O€3BMHHOI BIAMOBIIAIBHOCTI HE
JOLLIFHO 1 HEMOXKJIMBO, OCKUIBKH 3acTpaxyBaTH yCl BUIAJKU 3aMOIISIHHS IIKOIH
HEpEaTbHO.

[[lomo TOHATTS «BIAMOBIAAIBHICTE 0€3 BHHH», TO, Ha HaIly IyMKY, IO
npaBoBy JediHiliro Tpebda po3risgaTH 4Yepe3 NpUu3My IOHSATTS IUBLILHO-TIPABOBO1
BIJIMOBIAQIBHOCTI 3a 3aIOISHHS IIKOAW. Y IMBIJIRHOMY 3aKOHOJABCTBI YKpaiHU
BIJICYTHE JIeTaJIbHC BU3HAYCHHS TOHSTTS «IMBUILHO-TIPABOBA BiJMOBIIATBHICTE>
B3arajii Ta «IMBUILHO-TIPABOBA BIJMOBINATBHICTG 3a 3aMOAISHHS IKOAW» a0o
«JIeNIIKTHA BIAMOBIAANBHICTE» 30KpeMa. lle nae MOXIMBICTH MOCHITHUKAM IIO-
PI3HOMY TIyMAuWTH JAHUW TEPMiH, HAJarOYM CBOi BU3HAYEHHS LIMBIIHHO-IIPABOBO1
BIJIMOBIAANBHOCTI Ta iX oOrpyHTyBanHs [18]. Ha mpoMy miarpyHTI B LHMBLIBHOMY
MpaBl CKJIAJIOCS JIEKUIbKA KOHIICTIN ITUBUILHO-TIPABOBOI BIAMOBIJATBHOCTI, ajie MH
He OyaeMo AeTalbHO iX pO3MISIIaTd, a JIMIIE 3a3HAYMMO, IO BYEHI BU3HAYAIH
IIMBUIHHY BIJMIOBIIAJILHICT Y€pe3 Takl MOHSTTH, sK: caHKIis [10]; mpaBoBiIHOIIEHHS
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(BIAMOBIMAIBHICTh ACOIIIOETHCS 3 JIETMIKTHUM TPABOBIIHOMICHHSIM — JETIKTHAM
3000B’s13aHHSIM) [4]; 000B’s130K [23]; cucTema HUBUIBHO-TIPAaBOBHUX 3ac001B [11].

Mu noBHicTiO niaTpUMyeMo AyMKY BueHOi O.O. OTpanHoBOi, sKka BU3Hayana
MOHATTS IMBUIHHO-TIPABOBOT BIAMOBINATBLHOCTI, 30KpeMa JENIKTHOI, Yepe3 Mpu3My
3000B’s3aHHs. «30KpeMa, JIeJIKTHA BIAMOBIIANBbHICTh, — MHIIE HAYKOBElb, — II€
YacTHHA 3MICTY JEIIKTHOTO 3000B’s3aHHS, a came 1€ O0OB’S30K BiAMOBIIAILHOI
0coOH BIAIIKOAYBATH 3aMOIisIHY MOTEPIIOMY KOy [18].

I.C. KanzadapoBa 3a3Hauvae, IO 3 IMO3MIIH JOIMH TIpaBa, SKIIO 3aKOH
nepeadoavyae 000B’SI30K OJHIET 0COOM BIIIIKOAYBATH BHUIIAJIKOBO 3amOMisiHI 30UTKH
1HIIH 0001, TO 11e 00OB’SI30K HA MPUHIIMII PU3HMKY 1 € HE BIAMOBITAIBHICTIO, a ii
MOJICIITIO — KBa31BIAMOBIAANBHICTIO. Takum dnHOM, cam [{uBinbHMM Kogeke YKpaiHu
(mam — K VYkpaiawm) micTUTh y €001 «IOpUANYHY HEMPaBIy», OCKIJIBKA HA3WBa€
BIJIITOBIAAJIBHICTIO T€, 110 HEIO He € [12].

O.B. ImutpieBa min O0€3BUHHOIO IUBIIBHO-IIPABOBOIO BIANOBIIATIBHICTIO Ma€e
Ha yBa3l (aKTUYHE BIJIIIKOJYBaHHS 30MTKIB 4YM CIIaTy HEYCTOMKHM HEBUHHHUM
IPaBOMOPYIIHUKOM [8] (a€ BU3HAYEHHS JIOTOBIPHOT BIMIOBIIAIbHOCTI 0€3 BUHH).

Y cBoiit gucepramii «FOpuaudna BiAMOBITANBHICTH: mpupona, (opmu
peanizaii Ta npaa moauHu» K.B. baciH mgae BU3HaueHHS BiANOBINAIBHOCTI O€3
BUHU SK OOOB’SI30K INMPABONOPYIIHMKA BiIIIKOAYBaTH 30MTKW. BoHa BUKIIMKaHa HE
OakaHHSIM MiIIaTH 0co0y, MO 3aBiana MIKOAW 0€3 BUHU, OCYyAy UM TOKapaHHIO, a
MParHeHHsIM HacaMIiepe]] KOMIICHCYBAaTH BHUIIAQJIKOBO 3amomisauii 30uTok. IIpote,
BIJIIIKOJIOBYIOUM 30MTKH, TOPYIIHMK BIO4yBa€ TMEBHI BTpPaTH MaTepiaibHOTO 1
MOPAJILHOTO TUIaHY, IO HE MOXE HE BH3HAYATHCS SIK HECHPHUATIMBI HACHIJIKH, IO
BUHHUKAIOTH JIJIs1 0COOU, SIKa BIAMIKOJAOBYE 30UTKHU [2].

J[.®. T1naykoB BUIAJIKK 3aCTOCYBaHHS 3aC001B JIep)KaBHO-NPUMYCOBOI i, HE
3aCHOBAaHI Ha BHHI, BU3HAUaB Yepe3 KaTeropito 3acoo6iB 3axucty [20].

O.C. lodde BiamosimanpHICT 32 BUIMAIOK, TOOTO 3a BIJICYTHOCTI BWHH, SKa
IPYHTYETHCS HE Ha OCY/Ii TIOBEIIHKU IMPABOIOPYIITHUKA, a HA CTUMYJIFOBaHHI HOTO J10
3M1MCHEHHsI TEeBHUX I y MalOyTHbOMY, BHU3HA4a€ SK Mipy IMBLIBHO-TIPABOBO1
BiamosigagbHoCTI [10].

JIesKMMH HAyKOBLISIMHM BiJIITOBIIabHICTh 0€3 BUHU BU3HAETHCS SK BUHATOK,
He0oOX1/IHa mpaBoBa aHoMaJtis [22].

3 HaBeJEHHMX BHIIE MO3MIIIM BYEHHX JaMO TaKe BH3HAYEHHS IIMBIILHO-
PaBOBOi BIAMOBIAANBHOCTI 0€3 BMHU — 1€ 3a0€3MEUCHUI JIep)KaBHUM IPUMYCOM
000B’SI30K BIJIMTOB1IAJIbHOT 0COOHM BIAIIKOAYBAaTH BUMAAKOBY (TOOTO, 1110 IPYHTYETHCS
HA TMPUHIUNI PU3MKY) MailHOBY (MartepianbHy) Ta/ab0 MOpalbHY MIKOAY
MOTEPIIIOMY.

["oBOpsiuM TIPO BIAMOBIAATBHICTh 32 KO, 3aMOAISHY JIKEPEJIOM ITiABUIIIEHOT
Hebesneku, ['.JI. [lenngsara muine, MO BXXUBaHHS TEPMIHA «BIAMOBINATBHICTE 0€3
BUHU» € HEKOPEKTHHUM, IPaBWJIBHIIIE TOBOPUTH IMPO BIAMNOBIAANBHICTH 32 PU3HK,
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OCKUTHKH JIACHOI0 YMOBOIO MPUTSITHEHHS J0 BIAMOBIJAIBHOCTI € Jisl BUMAIKY SIK
3BOPOTHA CTOPOHA HOPUAWYHOTO pu3uKy [19]. 3 ngaHUM TBEpIXKEHHSIM BYEHOI
MO’KHA MOTOIUTHUCS, ajI€ JIMIIE IIIOA0 AE€IIKTHOI BIAIOBIIAILHOCTI.

3 ypaxyBaHHSM ICHYBaHHS B ITUBUILHUX BITHOCHHAX JIBOX BHJIIB 3000B’3aHb —
JOTOBIPHUX 1 HEJOTOBIPHMX, IIJIKOM BHUIIPABAAHO MOAUIATH BiAMOBIJAIBHICTH 0€3
BUHUM Ha JOTOBIPHY 1 MO3aI0TOBipHY-AeNikTHY. [Ipy 1boMy miJg JOTOBIPHOIO
BIANOBIAANbHICTIO ©0€3 BHHHM CJiJ PO3YMITH BIAMOBIAAIBHICTh, IIJCTaBOIO
BUHUKHEHHS SIKOi € MOPYUIEHHS JOTOBIPHUX 3000B’si3aHb a00 HOPM IUBLIBLHOTO
3aKOHO/IABCTBA, 10 PETYIIOIOTH JOTOBIPHI MPABOBIAHOCUHM (HampHKiIaid, cT. 614,
gactuau 2, 3 ct. 950 [IK VYkpaiam). [lo3agoroBipHa BiANMOBINAIBHICTH 0€3 BUHH
BHHUKA€E HE 3 TMOPYIICHHS JOTOBOPY, a BHACHIJOK 3aBJaHHS IIKOAH, TOOTO 3
nenmikTiB (ctarti 1173-1176, 1187, 1209 1LIK Ypaiun).

Ha BigMiHy Bij JI€IIKTHOT, TOTOBIpHA BiANOBIAANbHICTh 0€3 BUHU BUHHUKAE B
paMKax y)Ke ICHYIYHMX MpPaBOBIHOCUH, 1€ BXKE UYITKO BH3HAYECHI OOPKHUK 1
KpenuTop, ixHI mpaBa 1 o00oB’si3ku. IliAcTaBOol0O BUHWUKHEHHS OTOBIPHOI
BIIMOBIAJIbHOCTI € MOPYIIEHHS BIJIHOCHOTO Cy0’€KTHMBHOTO IpaBa, KOHKPETHOIO
000B’s3Ky. 3a 3arajJbHUM TMPaBUJIOM, JOTOBIpHI 3000B’s3aHHS CTOPOHHU
npuiMarTh Ha cebe J0OpoBUIHLHO. BOop)KHUK, yKiIagardu J0ToBip, MOPIBHIOE a00
npuHAMHI Ma€ MOPIBHIOBATU CBOi MOKJIMBOCTI 31 3MICTOM MPUHHATHX Ha cele
000B’s13KiB; BiH YCBIJIOMJIIOE€ XapakTep Y3sTUX OOOB’SI3KIB 1 I[IJIKOM KOHKPETHO
nependavyae MOXKJIMBICTh HACTaHHS BiJAMOBIJAJBHOCTI B pa3i IXHBOTO MOPYIICHHS.
VY 3B’s3Ky 3 IMM HACTaHHS JIOTOBIPHOI BIAMOBIAAILHOCTI B EPEBAXKHIN O1IBIIOCTI
BUIA/IKIB T030aBiieHe paKkTopa panToOBOCTI, @ OTXKE, 1 pU3HUKY.

TakuMm 4MHOM, SKIIO TOBOPUTH MPO BIAMOBIIAIBHICT 0€3 BUHHU B ILIJIOMY
(To6TO TpPO [MOTOBipHY 1 IM033aJ0TOBIPHY-ACNIIKTHY), TO KOpPEKTHile Oyae
3aCTOCOBYBATH IMOHATTS HE «BIAMOBIAIBHICT, 0€3 BUHU» 1 HE «BIANOBIJAIbHICTh
3a PU3HK», & «BIAMOBIIAJIbHICTh 3 BUHATKOM» K YHIBEpPCaJbHE TOHATTS.

Temep copoOyiiMOo  po3MexXyBaTH  Taki  TpaBOBI  Kareropii, sk
«BIAIIOBIAANBHICT, 0€3 BHHH» 1 «BIANOBIJAJBHICTG HE3AJEKHO Bl BUHHNA»,
OCKUIBKM BOHU HE € TOTOXHUMH. SICKpaBUM MNPHUKIAIOM [JII PO3MEKYBaHHS
3a3HayeHuX MoHATh € 4. 1 12 c1. 950 UK Ykpaiunu. Tak, sikiio 3a BTpaty (Hectauy)
a00 TMOIIKOJ/DKEHHS pedl, NpUMHATOT Ha 30epiraHHs, 30epirad BIJNOBIJAE Ha
3araJibHUX TIJACTaBax, TOOTO 3a HASABHOCTI BHWHHU, SKa TWPE3IOMYETHCS, TO
npodeciiinuii 30epirad BIAMOBINA€ 3a Il MOPYIICHHS, SKIIO HE AOBEAE, L0 L
CTaJIOCS BHACHIJIOK HernmepeOopHOi cuiiu a0o 4epe3 Takl BIACTUBOCTI pedi, Mpo sKi
npodeciitHuii 30epirau, npuiimMaroyu ii Ha 30epiraHHs, He 3HaB 1 HE MIT 3HATH, a00
BHACNIIZIOK yMHUCIYy 4YM TpyOooi HE0OEepeKHOCTI MOKJIaXoIaBls, TOOTO
BIAMOBIAANBHICTE TpodeciiiHoro 30epiraya Moxe HacTaTH 0e3 BHHH. SIKIO B
NEepIIOMY BHUIAJKY, 100 3BUIBHUTHUCA BiJ BIANOBIAAIBHOCTI, Tpeba OBECTH, IO
BUHU B AiaX 30epiraya Hemae, TO B APYroMy BHUNAJKy 3BUIBHUTHCS BIiJl TaKoi
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BIAITIOBIAJIBHOCTI JTOKa30M HEBUHYBATOCTI HEMOKJIUBO (moBeneHHSA
HEBUHYBATOCTI HE Oy/Je MaTH JKOJHOTO FOPUIUYHOIO 3HAUCHHS). 3BUIBHUTHCS BiJl
Takoi BIAMOBIAAJbHOCTI MOYKHA JIMIIE 32 YMOBH, SKIIO OyJie JOBEICHO HAasSBHICTh
HernepeOOpHOi CUJIM, TaKUX BJIACTUBOCTEH pedi, Mpo saKi nmpodeciiiHuii 30epirady,
npuiiMarou ii Ha 30epiranHs, HE 3HAaB 1 HE MIT 3HATH, YMUCIY MOKJIaX0JaBIIsl.

OTxe, TOHATTS «BIAMOBIAATBHICTh HE3AJEKHO BiJ] BUHH» OLIBII IIUPIIE,
HDDK HOHSITTI <«BIAINOBIJAJBHICTE 0€3 BHHH», OCKUIBKM BlANOBIIAJLHICTE
HE3aJeKHO BiJl BUHM MOXKE HAcTaTH SK 3a BHUHY, Tak 1 0e3 BUHU (B JaHOMY
BUNAJKYy /i€ TPUHIMI TMpe3ymniii BWUHU, TOOTO 3amojifoBad IIKOAW 3aBXKIH
BBAXKAE€ThCS BHUHYBATUM, JIOKM HE JIOBEJE 3BOPOTHE. 3a3HAUYEHY MPE3YMITIIIIO
BCTAaHOBJICHO HacaMmIlepe/l B I1HTEpecax HAWMEHIN 3aXHIIEHOT CTOPOHH, SKOIO
HaJacTille € MOTePIiInui, OCKIJIbKA BOHA 3BUILHSIE MOTO BiJ 000B’SI3KY JTOBOJIUTH
BUHY 3amojitoBaya IMKOAW. lloTepmisoMy I0OCTaTHBRO JOBECTH JHIIe (akt
3aMOMISIHHS IIKOAW 1 PO3MIp MOHECEHWX HUM 30WTKIB, 3amoifoBa4 IIKOJH Ma€
MOXJIUBICTbD JIOBECTH, IO BiH HE € BUHYBATOK CTOPOHOIO).
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