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AHOTALUA

Jlrobuenko . II. AnprepHaTHBHI cnocoOW BUPIIIEHHS NPAaBOBUX CIIOPIB:
TEOPETUKO-TIpaBOBUM acrekT — KBanidikailiiiHa HaykoBa npaitls Ha MpaBax pyKOIUCY.

JucepTatis Ha 3400yTTS HAYKOBOTO CTYIEHS KaHAUAATa IOPUIWYHUX HaAyK 3a
cremianbHicTIO 12.00.01 «Teopist Ta icTopis AepaBu 1 mpaBa; iICTOPiA MOJITHYHUX 1
NpaBOBUX YyueHb» — HallloHanbHUIl [OpuAMYHUA yHIBepcuTeT iMeH1 SpocnaBa
Mynaporo, MiHICTepCTBO OCBITH 1 HayKH YKpainu, Xapkis, 2018.

VY nuceprariii HaTaHO PO3TOPHYTY XapaKTEPUCTHUKY albTEPHATHBHHUX CIIOCOOIB
BHUpIimIeHHS mpaBoBux cropiB (mam — ABC), iX iCTOpHYHUX BHUTOKIB, MPaBOBOI
OpUPOAH, IiX TIepeBar 1 HEJOMIKIB TMOPIBHSHO 3 JIEPKABHUM CYIOYUHCTBOM Ta
NEPCIEKTUBHOCTI 1X 3aCTOCYBaHHs B YKpaiH1 3 ypaxXyBaHHAM 3apyODKHOTO JOCBIAY Ta
MDKHapOJHUX CTaHAapTIB.

Busnaueno ABC sik HenepikaBHY cuctemy (popm, npuiioMiB, 3ac001B BUPIIICHHS
IPaBOBUX CIIOPIB, sika 0a3yeEThCs HA YTO1 CTOPIH, XapaKTEPU3YETHCS YHIBEP CATBHICTIO,
THYYKICTIO, KOH(IAEHIINHICTIO, 3a0e3mneuye MBUAKE U ePeKTHBHE (3a MIHIMAIbHUX
BUTpPAT CWJI, 4Yacy W KOINTIB) YCYHEHHS CYMEPEUYHOCTEH MDK KOHQMIIKTYIOUUMH
ocobamu.

Po3kputo ocHoBHi o3Haku ABC: a) HemepkaBHMI XapakTep; 0) ITOTOBIpHHIA
XapakTep 3aCTOCYBaHHS, IO 0a3yeThCsl HA B3aEMOY3TO)KEHOMY BU3HAUEHHI IPOLIEAYD
Ta BUKOHAHHI MPUHHATUX PIILIEHB; B) YHIBEPCAIBHICTH (32 Jonomororwo ABC MoXyTh
BUPIIIYBATUCS CIMOPU MDK (PBUYHUMH, OPUAUYHUMH OCO00aMH, MDKHApOJIHUMHU
OpTaHBalIMU, JIepkKaBaMu Ta B pi3HUX cepax (IHBECTHULIIIHI, KOMEPIIHHI, CIOPTUBHI,
CIIOKMBYI1 TOIIO)); T) MpaBoBUi xapaktep (3actocoBytoun ABC MoHA BHPIIHTH 5K
BXKE€ ICHYIOYl, TaKk 1 MOTEHLIMHO MOXJIMBI CHOpH, SIKi 0a3ylOThCsi Ha IMpaBax ado
000B’A3KaxX BHU3HAUYEHUX MPABOM); 1) THYUKICTh (PIBHOMAHITTS MPHUHOMIB, 3aCO0IB,
BapIaTUBHICTh MPOIEIYP, CaMOCTIMHE BH3HAYEHHS CTOPOHAMH YMOB Ta MOPSJKY iX
3AIMCHEHHS ); €) KOH(DIICHIIIHHICTh.

BuokpemiieHO TpPUHLIMON JBUIBHOCTI AIbTEPHATHBHUX CHOCOOIB BHPIIICHHS
IpaBOBUX CIIOPIB: @) BEPXOBEHCTBA ITpaBa Ta 3aKOHHOCTI, 0) aBTOHOMIi BOJII CTOPIH; B)

JOOPOBUILHOCTL; T') MPOIECYATbHOI PIBHOCTI CTOPIH; 1) KOMIIETEHIli BHU3HAYEHOT



CTOPOHaMH; €) JHUCHO3UTUBHOCTI, €) KOHQIICHUIMHOCTL, >K) CcHelian3alii; 3)
OPIOPUTETHOCTI BOJII CTOPIH.

YaockoHaneHo HaykoBI miaxoau mogo kinacudikaui ABC # 3amponoHOBaHO
3AIACHIOBATH 1X MOJWI 3a: 1) hopMOIO BUpIIIEHHS criopy (apOiTpax, MOCEPEIHUIITBO,
KOHCUJTIaIlisl, TIEpErOBOPH, MPU3HAYEHHSI €KCIIepTa); 2) MPaBOBOIO OCHOBHOIO (TIPaBo,
0 3aCTOCOBYETHCS MOXEe OYTH HaIllOHAIbHE, perioHadbHe, MDKHApOJHE, 3a
MPUHIIAIIOM J00pa 1 CIpaBeIMBOCTI (€X aequo et bono ) Ta iH.); 3) METOIO: 3aXUCT
npaB (apOiTtpak), MOCATHEHHS KOMIIPOMICY (IIEpEroBOPH, ITOCEPEIHHUITBO); 4)
NPUHIMIIAMHA ~ TIpOIleCy: 3MaraibHi (apOitpak, pama 3 BHUPIIIEHHSI CIOPIB),
KOHCEHCYaJIbHI (TI0CEePEIHUIITBO, TIEPETOBOPH); S) 0COOIMBOCTIMH MPABO3aCTOCOBUOTO
Opolecy: IOPHUCAMKUIAHI (apOiTpax), HEOPUCIUKIINHI (IOCEPENHULTBO); 6)
000B’A3KOBICTIO BUKOHAHHSI pIlIEHb: O0OB’SI3KOBI (apOiTpaxk, pajaa 3 BUPILICHHS
CIIOpIB), pPEKOMEHIallIHI (KOHCHIIIALS); 7) Y4acTIO TPEThOi CTOPOHM: 13 3aTy4ECHHIM
(apOiTpak, TOCEPEHUIITBO, Pajia 3 BUPIIICHHS CIIOPIB), O€3 3amydeHHs (IIeperoBopu);
8) dopmanizoBaHicTiO: (GopmamizoBaHuil mporec (apOirpaxk,) He (GopmamzoBaHUI
nporiec (IMOCEPETHUIITBO, TMEPEroBOPH); 9) BIAKPHTICTIO: MyOMUHI (32 PIMICHHSIM
CTOpPIH) Ta KoH}imeHHI (3a3Bu4aii Bci ABC).

Po3BunyTO HaykoBi ysBieHHs npo reHesnc ABC, crimparoduch Ha MigXOIU 0
nepioin3ailii BCECBITHHOI ICTOPIi, SIKa IPYHTYETHCS HA TIMOOKHUX 3MIHAX Yy JIFOACHKI
CBIJOMOCTITa KOMYHIKALISIX, BAOKPEMIICHO I SITh ICTOPUYHUX eTaniB po3BUTKY ABC: 1)
JOICTOPUYHUH 1 1aBHIN nepio]l (BUPIIEHHS KOH(DIIKTIB MEpEeBaXHO 31IMCHIOBANIOCS 3a
JIOTIOMOTOI0 3BMYAIB Ta Tpaaullii); 2) emoxa cepeaHbOBMUs (BUPIILIEHHS CIOPIB
CyJlaMH, TIOIIMPEHHS MPAKTUKU apOITPaXHOTO BUPIIICHHS MDKHAPOJHHUX CIOPIB); 3)
nepiog HoBoi ictopii (MOCHJIEHHS poOJi JEp>KaBU y BHUPIIMIEHHI CHOPIB, PO3BUTOK
MDKJIEp>KaBHOTO apOiTpaxy); 4) mepioa 3 kiHI XIX cT. 1 10 movyatky 90-x pp. XX CT.
(BCTAaHOBJICHHS TPIOPUTETY JCPKABHOTO CYJOYMHCTBA, 3MECHIICHHS IMPaKTHKH
MDKIEp>KaBHOTO apOiTpaxy, MosBa riIo0aTbHUX KOHMIIKTIB (1Bl CBITOBI BIfHU), TIOTIIYK
eeKTUBHUX MEXaHBMIB iX BHUPINICHHS i €rylor MDKHApOJHUX OpraHizaiii); S)
cydyacHui, posnoudaBcs 3 90-x pp. XX cT. (meMokparusaiisi Aep>KaB, MOTYXKHUN

po3BuTok ycix Buais ABC).



BeranoBneno, o s mmpokoro BopoBamkeHHss ABC HeoOXiHe BIINOBIIHE
paBOBE pEryiIroBaHHA. /[0Be€HO, HA OCHOBHI y3arajlbHEHHS 3apyODKHOI'O JTOCBITY
npaBoBoi pernamentanii ABC B CIUA, Bemukiit bputanii, €C, Cinramnypi, ['oHKOH3],
[Betinapii, OAE€, Hinepnanmax, Himeuuuni, Iumii, Kurtato, Kazaxcrtani, mo Bix
e(EeKTUBHOCTI MPABOBOT CHUCTEMHU Yy BHUPIILIEHHI CHOPIB 3aJCKUTh MICIIE KpaiHU B
pedTHHTY KpaiH cBity 3a [HAekcoM TI00amhbHOI KOHKYPEHTOCIIPOMOIKHOCTI
BcecBiTHROTO €KOHOMIYHOTO (hOopyMYy.

Po3BuHYTO HayKOBI YSBIICHHS PO apOITpaXk, HOTo MPaBOBY MPHUPOY, ITepeBaru
Ta HEIOJIKH TOPIBHSIHO 3 HAIIOHATLHUMH CyJaMH, Yy3aralbHEHO MIAXOIH JI0
knacudikami apoitpaxy 3a: 1) gacom (yHKITIOHYBaHHS; 2) TOPSAKOM YTBOPEHHS; 3)
ray3€BOI0 XapaKTEPUCTUKOIO; 4) MPEIMETOM CIIOPY; S5) IOPUCAUKIIEI; 6) 3acaiaMu
BUPIIICHHS CIIOPIB; 7) CTyleHeM 000B’SI3KOBOCTI PIillIEHHs apOiTpaxy. Y 10CKOHAJIEHO
TEOPETUYHI MOJIOKEHHS II0J0 CIIBBIIHOUICHHS TEPMIHIB «apOiTpaxk», «TpeTerchbKui
cyn», «apOITpaxHUil Cy» Ta CHIBBIIHOUICHHS MpaBa HAa CYJOBUW PO3IJIAJ CIOPY Ta
npaBa Ha 3aCTOCYBaHHsI apOITpaxKy uepe3 MpakTuKy E€BpOMNENchbKOro cyay 3 Ipas
moauau Ta Korncturynifinoro cyny JlaTsii.

HaGymm mnomamemoro po3BUTKY METOMOJOTTIHI IMAXOAW A0 BHU3HAYCHHS
MOCEPETHUIITBA, SIK CIIOCOOY BHPIMICHHS CIIOPIB 3a JOMOMOTOI TPEThOI CTOPOHU
(mocepegHuKa), sika JOTIOMarae CTOpOHaM HaJlarOJIUTH TPOIleC KOMYHIKAITi Ta aHAI3y
KOH(IIKTHOT CUTYyallli TAKUM YHUHOM, 1100 CTOPOHM CAMOCTIMHO 3MOTJIM BUSIBUTH Ta
oOpati TOW BaplaHT BUPIMIEHHS KOH(IIKTY, SIKMM 3aJ0BOJbHUB OW IHTEpECH Ta
noTpeOu BCiX MOT0 y4aCHHUKIB.

VY3aranpHEeHO ICHYIOY1 B HAYKOBIW JiiTepaTypl MaAXoau a0 Kiacudikarli memiarti
W 3ampoNOHOBAHO BHOKPEMITIOBATH KJIacW4HY (M03acyI0BY) 1 MPUCYAOBY (CYIOBY)
Memiamiro. B cBoto "epry, mpucymoBy (Cya0BY) MEMialliio MOAUIATA Ha TOOPOBUTLHY Ta
PEKOMEHI0OBaHy, a KJIaCUYHY (I103aCcy/I0BY) — Ha METIaIlil0 CIPUSHHS, CTUMYIIIOBaHHS,
OI[IHOYHY, EKCTEepPTHO-KOHCY/IbTaTUBHY. OOrpyHTOBaHO Te3y MPO HEAOIUIBHICTH
HaJIMIPHOIT 3aKOHO/IaBUOi peryiaMeHTallii BITHOCUH y c(epi opraHizaii Memiarlii.

Halynu mopanemioro po3BUTKY HAyKOBI MOTJSIAM HAa TEPCIEKTUBU PO3BUTKY

iHumx BuaiB ABC: neperoBopu, paga 3 BUPILIEHHS CIOPIB, €KCIIEPTHA rPyIa, 3MILaHI



croco6u (meperoBopu-apOITpax, Meaiaiis-apoiTpax), elIeKTpOHHE BUPIICHHS CIIOPIB.
OOrpyHTOBaHO Te€3y WIOJI0 HEOOXIAHOCTI BUKOPUCTAHHS HOBITHIX TEXHOJIOTIA MpHU
3actocyBanHi ABC, 0o a03BOJIsI€ MpOLIEC BPETYIIOBaHHS CYNEPEYOK 3pOoOUTH
MaKCHMAaJIbHO 3pYYHUM, IIBUIKUM Ta HaBITh OC3KOIITOBHHM.

Hanano po3ropuyty xapaktepucTuky npaBoBoi ocHoBu ABC B YkpaiHi, a Takox
BU3HAYEHO OCHOBHI HAIPSIMKH Y0CKOHAJICHHS PETyJIIOBaHHS BIIMOBIIHUX BITHOCHH Ha
3aKOHO/IaBUOMY Ta IMII3aKOHHOMY PIBHSIX.

YaockoHanmeHO HAyKOBI MOTJISIAM HA 3aCTEPEKEHHS MPO MyOITHHH TOPSAT0K, K
OJIHY 3 TIICTaB CKaCyBaHHS pilieHHs apOirpaxky. OOrpyHTOBaHO TE3y PO HEOOXITHICTh
YITKOTO BHM3HAYCHHSI MEX 3aCTOCYBAaHHS 3aCTEPEXKCHHS MPO MyOIIHUN MOPSIOK 1
HEJIOMyCTUMOCTI MOT0 PO3LIMPEHOr0 TIyMayeHHs, M0 CHPUSIO O YJOCKOHAICHHIO
IPaBOBOTO PETYIIOBAaHHS CYJOBOTO KOHTPOJIIO apOITpaXHUX PIIIEHb 1 MOAAIBIIOMY
PO3BUTKY apOITpaxy B YKpaiHi.

ChopmynboBaHO HU3KY peKOMEH IALIIN 1010 YI0CKOHAICHHS 3aKOHO,1aBCTBA JJIs
posmmpenHs 3actocyBanHsa ABC. O6rpyHTOBaHO Te3y 111010 HEOOXITHOCTI pO3POOKH Ta
npuiHATTS KoHuenii po3BUTKy ABC B Vkpaini B SKId CII OKPECIUTH METY,
3aBJIaHHS, 3aX0JM Ta MEpPeIiKk HOPMAaTUBHO-TPABOBUX aKTIB, SKI BAPTO PO3POOUTH Ta
NPUIHATH AJI1 CTBOPEHHS HaJe)KHO1 mpaBoBoi ocHOBU ABC B YkpaiHi.

3 ypaxyBaHHSIM €BPOIHTETpaIiiHUX MparHeHb YKpaiHu OOIPYHTOBAHO TE3Y L1010
HEOOXITHOCTI 3a0€3NEUYEeHHA BIANOBIIHOCTI HAIIOHAIBHOI NPaBOBOi CUCTEMU
cranaaptam €C. JloBeneHo, 1110 npardeHHst 10 po3umpenHs chepu 3actocyBanHs ABC
€ 3araJIbHOCBITOBOO TEHIECHIIICIO.

Bucnosieno psiaq mpomo3uiii 1oa0 3akoHogaBuoro perymoBanHs ABC B
VYkpaiHi Ta BHECEHHS 3MiH /10 YUHHUX HOPMATUBHO-TIPABOBUX aKTIB, JIJISl PUBEICHHS
iX y BIANOBIAHICTH JIO €BPOIMEHWCHKOTO Ta MDKHApOJHOTO TIpaBa. BHCIOBICHO
3aCTePEKCHHS 11010 HEAOIUTLHOCTI OYKBAIbHOT TPAHCTIO3UITi HOPM 3 1HIINX IMPaBOBUX
CUCTEM, II0 MOXE MPU3BECTH A0 PSAAY KON Ta HEMOXKIMBOCTI IX peaiizyBaTH B
HAI[IOHAJIbHIN TPaBOBIN CUCTEMI.

CdopMynboBaHO PEKOMEHJIALN 00 HEOOXITHOCTI MATOTOBKM B YKpaiHi

¢axiBiiB 3 ABC, 3anpoBajKeHHs1 1JIs1 CTYJEHTIB-NIPAaBHUKIB HAaBYAIbHUX JUCLMILIH 3



opraHi3ailii BelIeHHS MeperoBopiB, Medialtii, apOirpaxy Ta iHmmx BuaiB ABC, Buganus
OIPYYHUKIB, MOCIOHMKIB Ta METOAWYHHX MarepiamB. OOIrpyHTOBaHO Te3y, IO
po3ummpenHs npaktuku 3actocyBaHHa ABC B VYkpaiHi MoXke CTaTd HOBUM JI€EBUM
IHCTPYMEHTOM, SIK JIJIs1 TIOJIOJIaHHSI KPU30BUX SIBUII Y cepi 3aXUCTy TIpaB Ta IHTEPECIB
Ccy0’€KTIB MpaBa, Tak 1 g NPaKTUYHOI peamBalii CydyaCHUX NpPaBOBUX TEHICHIIH,
CIIPSIMOBAHMX Ha MIIBHUIICHHS €(EKTUBHOCTI HAIIOHAILHOTO MEXaHI3MY MPaBOBOTO
peryJIroBaHHS.

HaykoBa HOBHM3Ha 01epKaHUX PE3yIbTATIB BU3HAYAETHCS TUM, 110 J1aHa poOoTa €
nepmmM B YKpaiHi JUCEPTaIlifHAM TEOPETHKO-TIpaBOBUM mociimkeHHsM ABC.
HoBatopcrkoro € #t crnpoba komiiekcHoro aHanizy BuiaiB ABC, BuU3HaueHHs iX
OpaBOBOi MPUPOAM Ta MNEPCHEKTUBHOCTI BOPOBAIKEHHS B yMOBax pedopm, sKi
3al04YaTKOBaHI Ta 3AIMCHIOIOTHCS B YKpaiHL

[IpakTHuHe 3HAUCHHA OJIEpKAHUX PE3YJbTATIB MOJIATAE Y TOMY, III0 BOHU MOXKYTb
OyTM BHUKOPHUCTaHL y HayKOBO-AOCHIAHUX LUIIX — K OCHOBa JJsI MOJAIBIIOTO
nociypkeHas HCTUTYTy ABC; y mpaBOTBOpYIA ABIIBHOCTI — MPH BIOCKOHAJICHHI
3aKOHO/JABCTBAa YKpAiHHW, SK TEOPETUYHA OCHOBA I PO3POOKM Ta BIOCKOHAJICHHS
HOpMAaTUBHO-TIpaBoBOro peryntoBanHs ABC B YkpaiHi; y HaBuaapbHOMY MPOIIECT — IPHU
MITOTOBII HABYAIBHUX MMOCIOHUKIB Ta MAPYYHHUKIB 3 HABYAIBHUX JTUCIUILTH: « Teopist
nepkaBu 1 mpaBay, «MDKHapOJAHUH KOMEpPUIMHUN apOiTpaxk», «AJbTEepHATUBHUN
PO3TIISIA IMBUILHUX CTIPABy.

KuarwouoBi ciaoBa: anbTepHaTHBHI CIOCOOM BUPILIEHHS MTPABOBUX CIIOPIB, CIIIP,
KOH(JIIKT, TPETS CTOPOHA, apOiTpaxk, IEperoBopy, Meialisl, KOHCUITIAIS, TPETeHChKHM

Cyll, BEpXOBEHCTBO IIPaBa, IPaBOCYy1isl, CYIOUYUHCTBO, I€pPHkKaBa, Cy/I.

CIIMCOK MMYBJIKAINH 3/IOBYBAYA 3A TEMOIO JJUCEPTAIII
Haykogi npaui, é aKux onyoiikoeano 0CHOGHI pe3yiomamu oucepmauyii:
1. JIro6uenko f. I1. BnockoHaneHHs HaIlIOHAIHLHOTO 3aKOHOAABCTBA Y cdepi

aTbTEPHATUBHUX CMOCOOIB BUPIIICHHS MPABOBUX CHOPIB. [Ipobremu 3axoHHOCmi: 30.

Hayk npays. Xapkis, 2015. Bum. 131. C. 26-32.
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2.  Jlwobuenko . II. 3000B’sa3anHs Ykpainu y cdepl aabTepHATUBHUX
CrocoOIB BHUPILIEHHS MPABOBUX CIOPIB, MOB’SA3aHUX 3 YKIAQJECHHSAM YTOOU PO
acorriaiiro. Yaconuc xuiscoxoeo ynisepcumemy npaea. Kuis, 2015. Bun. 4. C. 370-374.

3. JIro6uenko . II. BuHUKHEHHS Ta PO3BUTOK AIbTEPHATHBHUX CHOCOOIB
BUPIILICHHSI ~ MDKACpP)KaBHUX CHOpiB. [lepowcasne  6yoienuymeo ma  micyese
camoepsaoyeanns. 30. nayk. npays / peakoi.: C. I'. Cepporina ta H. Xapkis: [IpaBo,
2016. Bum. 32. C. 290-299.

4, JIrobuenko 4. II. Memiamis sK ambTepHATUBHUM CITOCIO BHPIICHHS
NpaBOBUX CIHOPIB. Anbmanax npasa. [Ipaso i npocpec: cknadosi 3abe3neuenus 6
cyuacuux ymosax. KuiB: IHctutyT nepkaBu 1 mpaBa M. B. M. Kopemnskoro HAH
VYkpainu, 2016. Bumn. 7. C. 333-337.

o. JIro6uenko . I1. ApOirpax ik e1eMEHT paBa Ha JOCTYM J10 MPaBOCYIIS.
Anomanax npasa. Jlroounoyenmpuszm y npagi: meopemuxo-npukiaoHi 3acaou. Kuis:
[ucturyr nepxxasu 1 npasa iM. B. M. Kopenbkoro HAH Vkpainu, 2017. Bun. 8. C.
340-344.

Haykoei npaui, aKi 3aceiouyroms anpooayito mamepiaiie oucepmauyii:

6. JIrobuenko f. Il. €Bpomneichkuii JOCBIT 3aCTOCYBAHHS albTEPHATHUBHUX
CIoco0iB BUpIIeHHs cniopiB. FOcmuyis, ceobooa i be3nexka sk cghepu €8ponetcokoi
inmezpayii Yxpainu: mamepianu «xpyanoco cmony» (m. Xapkie 3 6epesns 2014p.)/ 3a
pen. B. O. Ceprorina. Xapkis: Petituar, 2014. C. 59-62.

1. JIro6uenko . II. IlpoOiemu poO3BUTKY aJbTEPHATUBHUX CHOCOOIB
BUPIILICHHS] MPABOBUX CIOPIB. /[lepoicasnuii cygepeHimem i HAPOOHUU Cy8epeHimem &
cyuachux ymoeax. VII Toouxiscvki uumanHs: 30. me3 HAYKOBUX O0nosgioell i
NOBIOOMIEHb MIJCHAPOOHOI HAYKOBOI KOHGhepeHYii MOoNoOux YYyeHux, acnipaumi i
cmyoenmis (m. Xapxis, 26—27 eepecus 2014 p.) XapkiB: BumaBHUIITBO MpaBa JIIOIUHM,

2014. C. 121-122.



SUMMARY

Liubchenko I. P. Alternative methods of legal disputes resolution: theoretical and
legal aspects. Manuscript copyright.

The dissertation for obtaining the degree of Candidate of Sciences, specialty
12.00.01 — Theory and History of State and Law; History of Political and Legal Studies
— Yaroslav Mudryi National Law University, the Ministry of Education and Science of
Ukraine, Kharkiv, 2018.

The thesis analyzed the alternative methods of legal disputes resolution (ADR),
their history, legal nature, advantages and disadvantages in compare with state courts as
well as the perspective of their exercising in Ukraine considering foreign experience and
international standards.

In the thesis there has been stated that ADR is a nongovernment system of forms,
methods of legal disputes resolution which based on an agreement between parties and
have such features as universality, flexibility, confidentiality; provides fast and efficient
(with minimum expenses and time expenditures) elimination of contradictions between
conflicting parties.

The author explores wide characteristic of main features of ADR: a)
nongovernment character b) agreement based c) universality (by using ADR different
kinds of disputes could be resolved between private parties, legal entities, international
organizations, states in different areas (investment, commercial, sport, consumer etc.) d)
legal nature of dispute (by using ADR both existing and potentially possible disputes
could be resolved based on the rights or obligations defined by law) e) flexibility
(variety of methods, variability procedures, independent determination of conditions by
the parties and order of implementation) f) confidentiality.

The principles of functioning of alternative methods of legal disputes resolution
are singled out: a) the rule of law and legality b) the autonomy of the parties™ will c)
voluntary application d) procedural equality of the parties e) the competence of third
parties specified by parties f) discretion g) confidentiality h) specialization i) the priority
of the parties™ will.
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The scientific approaches to the classification of ADR have been improved and
the author proposed to divide them by 1) the form of dispute resolution (arbitration,
mediation, conciliation, negotiation, appointment of an expert); 2) legal basic
(applicable law may be national, regional, international, on the principle of good and
fair (ex aequo et bono), etc.); 3) purpose: protection of rights (arbitration), achievement
of a compromise (negotiation, mediation); 4) principles of the process: competitive
(arbitration, dispute resolution board), consensual (mediation, negotiation); 5)
peculiarities of the law-enforcement process: jurisdictional (arbitration), non-
jurisdictional (mediation); 6) binding decisions: obligatory (arbitration, dispute
resolution board), recommended (conciliation); 7) participation of a third party: with
involvement (arbitration, mediation, dispute resolution board), without involvement
(negotiation); 8) formalism: formalized process (arbitration), not formalized process
(mediation, negotiation); 9) publicity: public (by decision of the parties) and
confidential (usually all ADR).

The author developed the scientific ideas about the genesis of the ADR, based on
the approaches of the periodization of world history, profound changes in human
consciousness and communications as well as identified five historical stages of the
development of ADR development: 1) the prehistoric and the ancient period (conflict
resolution was mainly carried out with the help of customs and traditions); 2) the epoch
of the Middle Ages (the resolution of disputes by state courts, spreading of the practice
of arbitration in international disputes); 3) the period of New History (strengthening the
role of the state in resolving disputes, development of interstate arbitration); 4) the
period from the end of the XIX century and by the early 90's of the twentieth century
(establishing the priority of state justice, reducing the practice of interstate arbitration,
emergence of global conflicts (two World Wars), searching for effective mechanisms
for their dispute resolution under the auspices of international organizations); 5) modern
period started in the 90's of the twentieth century (democratization of states, powerful
development of all kinds of ADR).

The author has established that for the wide implementation of ADR, appropriate
legal regulation is required. Foreign legal regulations of ADR in the United States, United
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Kingdom, EU, Singapore, Hong Kong, Switzerland, UAE, Netherlands, Germany, India,
China, Kazakhstan, showed that the effectiveness of the legal system in resolving
disputes is dependent due to the country's place in the Global Competitiveness Index of
the World Economic Forum.

The author developed scientific ideas about arbitration, its legal nature,
advantages and disadvantages compared to national courts, generalized approaches to
the classification of arbitration for 1) the time of functioning; 2) the order of
establishment; 3) industry characteristics; 4) the subject of the dispute; 5) jurisdiction;
6) the principles of dispute resolution; 7) bindingness of the arbitration. The theoretical
approach on the relation between the terms “arbitration”, "domestic arbitration”,
"arbitration court" and the relation between the right to trial and the right to use
arbitration have been improved using the practice of the European Court of Human
Rights and the Constitutional Court of Latvia.

Methodological approaches to the definition of mediation, as a mean of resolving
disputes through a third party (mediator), have been further developed, which help the
parties to establish a process of communication and analyze a conflict situation in such
a way that the parties can independently identify and select an option to resolve a
conflict that would satisfy interests and the needs of all its participants.

The approaches to the classification of mediations existing in the scientific
literature are generalized and it is proposed to distinguish classical (extrajudicial) and
judicial mediation. In its turn, judicial mediation is divided into voluntary and
recommended, on the other side classical (extra-judicial) mediation - to mediation
assistance, stimulation, evaluation, expert-consultative. Thesis on the inappropriateness
of the excessive legislative regulation of mediation in states was substantiated.

The author improved scientific views on the prospects of the development of
other types of ADR: negotiation, dispute resolution board, expert group, mixed methods
(negotiation-arbitration, mediation-arbitration), electronic dispute resolution. The author
substantiated the thesis that the necessity of using the latest technologies in the
application of ADR which allows the process dispute resolution to be convenient, fast

and even free.
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The detailed description of the legal basis of ADR in Ukraine was prescribed, as
well as the main directions of improving the regulation of the legal relations at the
legislative and sub-legislative levels.

The author improved scientific views on public order, as one of the grounds for
the abolition of arbitration awards. In the thesis, it is stated that institute of public order
should be used by a court with clear rules, which would improve the legal regulation of
judicial review of arbitration awards and the further development of arbitration in
Ukraine.

A number of recommendations for improving legislation to expand the use of
ADR have been formulated. The author supported the necessity of developing and
adopting a concept for the development of ADR in Ukraine, which should outline the
purpose, tasks, measures and the list of legal acts that should be developed and adopted
in order to create the proper legal basis for ADR in Ukraine.

It is noted that the national legal system should improve its own standards of
ADR. Moreover, the author stated that expansion of the scope of ADR usage is a global
trend.

A number of suggestions on the legislative regulation of ADR in Ukraine and
amendments to the current legislation have been made, in order to bring them in line
with the European and international law. The author determined the thesis supporting
inappropriateness of literal transposing of norms from other legal systems, which may
lead to a number of law conflicts and the inability to implement them in the national
legal system.

The thesis also provided the recommendations on the necessity of preparing ADR
experts in Ukraine, introduction of educational disciplines on negotiation, mediation,
arbitration and other types of ADR, publication of textbooks, manuals and other
materials. The thesis substantiated that the expansion of the practice of using ADR in
Ukraine can become a new effective tool for overcoming crisis phenomena in the sphere
of protection of parties™ rights and interests, as well as for the practical realization of
modern legal tendencies aimed at increasing the efficiency of the national mechanism of
legal regulation.
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Scientific novelty of the obtained results is determined by the fact that this work
Is the first in Ukraine theoretical and legal research of the ADR. It is also innovative
that the author attempted to provide a comprehensive analysis of the types of ADR, to
determine their legal nature and the prospects of their implementation in the context of
reforms that are initiated and implemented in Ukraine.

The practical significance of the obtained results is that they can be used: for
research purposes, as the basis for further study of the ADR institute; in law-making
activity - in improving the legislation of Ukraine as the theoretical basis for the
development and improvement of regulatory and legal regulation of ADR in Ukraine; in
the educational process - in the preparation of training manuals and textbooks on
educational disciplines: «Theory of State and Laww, «International Commercial
Arbitration», «Alternative Dispute Resolution of Civil Disputes».

Keywords: alternative methods of legal disputes resolution, dispute, conflict,
third party, arbitration, negotiation, mediation, conciliation, domestic arbitration, rule of
law, justice, judicial procedure, state, court.
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IEPEJIIK YMOBHHUX IIO3HAYEHb
ABC — anbpTepHaTUBHI CIOCOOM BUPILIEHHS IPAaBOBUX CIIOPIB
BCY — Bepxosnuii Cyn Ykpainu
BOIB — BcecBiTHs oprasizanis iHTEIEKTyalbHO1 BIIACHOCTI
I'TIK Ykpainu — ['ocniogapCchkuii MpoLecyalbHUN KOJIEKC YKpaiHu
HMupexktuBa 2008/52/ €C — JlupektuBa 2008/52/ €C €BpomnercbKoro
[TapmamenTty Ta Pagu Bim 21 tpaBHs 2008 p. «3 mMEeBHMX acTEKTIB Memialli y MUBUILHUX
Ta rOCMOAAPCHKUX MPABOBITHOCHHAX)
HupextuBa 2013/11/€C — HupexktuBa 2013/11/€C «Ilpo anpTepHaTHBHE
BUPIIIEHHS CIIOPIB 32 YYACTIO CIIOKUBAYIBY
€C — E€porneticbkuii Cor3
€CIUI — €BponencbKkuid CyJ 3 IPaB JIOIUHH
€KIUI — €Bpomneiicbka KOHBEHLIIS 3 IPaB JIIOJAUHUA 1 OCHOBOIOJIOKHUX CBOOO
€K3A — €Bporneiicbka KOHBEHIIIS PO 30BHIIIHbOTOPTOBENbHUM apOITpaxk
IKCIJ — Mixnaponuuii Lentp 3 BperymoBanus [HBectuniiinux Crnopis
KAC VYxkpaian — Kojgeke anMiHICTpaTHBHOTO CYAOYHHCTBA YKpaiHH
KK VYxpaian — Kpuminansamil Kogeke YKpaiau
KCVY — Kounctutymiitauii Cyn Ykpaiau
MKAC mpu TIII Ykpaiuu — MbkHapo1Hui KoMEpUifHAN apOITpaXHUi CyJl IPU
ToproBo-npoMHCIIOBIM NaaTi YKpaiHu
OBCE — Opraunaris 3 6e3neku 1 CBpoOITHUITBA B €BpoIIi
OOH — Opraunaris O6’enHannx Harii
IIB3BT — mormubneHa 1 BceocsykHa 30Ha BUIbHOT TOPTIBII
Peiitunr — pelTHHr e(eKTUBHOCTI NMPaBOBOi CHCTEMHU Y BHPIIIEHH! CIOPIB
[Hnekcy rmo0anbHOT KOHKYPEHTOCTIPOMOKHOCTI BCeCBITHROTO €KOHOMIYHOTO (GOPYyMY
COT — CgiroBa opranizairisi TOpTiBi
Yroma npo acomiamiro — YTo/1a mpo acomiaiiro MbK YKpaiHOtO, 3 OJIHIET CTOPOHH,
Tta €Bponeiicbkkum Coro30M, €BpPONEHCHKUM CHIBTOBAPUCTBOM 3 ATOMHOI €HEpTii 1
iXHIMU Jep>KaBaMHU-YJI€HAMH, 3 HIIOI CTOPOHU

OJIMY — ®oHa AeprKaBHOTO MaiiHa YKpaiHU
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LK Ykpainu — L{uBuibHUM KOJEKC YKpaiHu
HIIK Vkpainu — LluBiibHUI npoLiecyabHUN KOJEKC YKpaiHu
FOHCITPAJI — Kowmicis Opranauii O6’eqnanux Hariii 3 npaBa MbKHapOIHOL

TOPTIBJI
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BCTYII

OOrpyaTyBaHHs1 BHOOpPY TeMH AOCJTiI:KeHHsl. B cydacHOMYy CBITI BHHHUKA€E
BEJIMKA KUIbKICTh MIPABOBHX CIIOPIB, sIKI HOTPEOYIOTh HOBUX CHOCOOIB TX BUPIIEHHS K
CyIOBOI0O CHCTEMOIO0 TaK 1 MM03acyAOBUMH criocoOamu. TpaauuiifHuM crnocooom
BUpIILICHHS] CHOpiB OyB 1 3aJMIIA€THCS CYAOBUM MOpsiAOK. BiH 3akpisieHuil B
3aKOHO/ABCTBI OUIBIIOCTI JEp>KaB 1 € TapaHTIEl0 JOTPUMaHHS TpaB JIIOJUHU 1
rpomaasiauHa. OJIHaK cy/loBa CHCTeMa HEe JOCKOHAJa, a MpakTUKa 1i PyHKIIOHYBaHHS
Mae psa HETOJIKIB, 30KpeMa, MEePEBAaHTAKEHICTh CYJIIB CIpaBaMH, JOBTOTPHUBATICTH
CyIOBOTO TIPOIlECy, MpoOJieMH 3 MeXaHBMOM 3a0e3IeUYeHHsT 3MarajlbHOCTI Ta
PIBHOTIPABHOCTI CTOPIH, HECTPABEMJUBICTh CYAOBUX PIIEHb, IO MPU3BOAUTH 10
HETaTUBHOI OLIIHKH i HECTIPUIHATTS CTOPOHAMH PIllIeHHS cyny. B pe3ynbrati cymoBoro
PO3TIsIAY KOHPIIKT HE 3aBXKIU PO3B’ A3YETHCS, IMM 3yMOBJICHE HEBUKOHAHHSI BEJTUKOT
KUIbKOCTI CY/IOBUX PIILIEHb.

3TigHO 3 OMMUTYBaHHSM, MpoBeneHuM y Mexax npoekty USAID «Crnpasenyinse
npaBocyasi»,y 2015 pori piBeHb TOBIpH 10 CyA0BOI Biaau cTaHOBUB 5%. B peltunry
e(EeKTUBHOCTI TPAaBOBOi CHUCTEMH TMPH BHUPIMIEHHI cHopiB I[HIEKCY TII00anbHOT
KOHKYPEHTOCTIPOMOXKHOCTI BececBITHROTO ekoHOMIYHOTO opymy 3a 2017-2018 poxu
VYxpainazaitmae 116 mictie 3 137 kpain cBity. 3a ceMUOATBLHOIO MIKATO0 OIHKU SKOCTI
[BINITOBITHO A0 AKOT FOPUAMYHITA CYI0B1 CUCTEMH BUP IlIEHHSI CTIOPIiB: | = HaA3BUYAHO
HeeeKTUBHI; 7 = HaA3BUYaHO €(DEeKTUBHI| YKpaiHl MPUCBO€EHO 2,7 O6amB. OCTaHHIMU
pOKaMu IEBHUM ITpOrpec y ik cepi cnocTepiraeThes, ajie 1y>Ke He3HAYHUM (B PEUTHHTY
3a 2014-2015 pp. Ykpaina 3 ominkoro 2,6 6amu 3aiimMana 129 miciie 3 144 kpaiH CBITY).

B 3apyOpkHHMX JepkaBax Ui TOJOJIaHHS O3HAYEHUX MpodisieM, mopsia 3
TPAIUIIAHUM CYJOYMHCTBOM, IIHPOKO 3aCTOCOBYIOTh aIbTEPHATUBHI CIIOCOOHU
BUpIIeHHs] npaBoBux crnopiB (nam — ABC). Bonu He 3aMIHIOIOTH CYJJOYMHCTBA 1 HE
11030aBJISTIOTH 3aIlIKaBJICHUX 0CI0 TIpaBa Ha CyA0BHi 3axucT. HaBmaku, oco0am HaaeThes
MOYJIMBICT, BHOOPY MDK JEp’KaBHOIO UM HEAEpkKaBHOIO (opMaMu BpeEryIrOBaHHS
NpaBOBUX KOHQIIIKTIB, JO3BOJIIETHCA CTOPOHAM CaMUM BHUPINIyBaTH, SKUN BUJ
npoLeAypHU HalKpale MiAX0AUTh JIJIsl BUPIIIEHHS] KOHKPETHOTO MPAaBOBOTO CIOPY.

VY BITYM3HSHIN HAYKOBIH JIITEpaTypl BIACYTHI KOMIUIEKCHI JOCIIIKEHHS IHCTUTYTY
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aJIbTEPHATUBHOTO BUPIIEHHS [TPAaBOBUX CIIOPIB KPi3b PU3MY TEOPIl JeprKaBH Ta MpaBa.
CbOro/iHi HaralbHOI € NOTpeda B rMMOOKOMY TEOPETUYHOMY OCMUCIIEHHI ITPaBOBOi
OpUPOAH ATBTEPHATUBHUX CIOCOOIB BUPINIEHHS MPABOBUX CHOPIB, €PEKTUBHOCTI iX
BUKOPUCTAHHS Ta TMEPCIEKTHB X 3alpOBa/KCHHS B YKPaiHCHKOMY 3aKOHOJIaBCTBI.
HeoOXxinHICTh yCYHEHHS [IUX MPOTAIMH Y BITYU3HSIHOMY NPABO3HABCTBI Ta BUPIILICHHS
3a3HAYEHUX MTUTaHb 3yMOBJIIOE AKTyaIbHICTh TEMHU JOCITIIKEHHS.

HaykoBo-TeopeTHaHOI0 0CHOBOFO TOCIKEHHS CTAJIM ITPalll BITYN3HIHUX BUCHUX:
10. bapa6armma, I'. KnimoBoi, O. Kypakina, B. Minam, O. Ilerpummna, YO. Iputuku, M
CemBona, C. Cepsworinoi, JI. Ciuabka, O. Cnekrop, O. YrpuHOBCHKOI i 3apyObKHAX
daxiBuiB: Aipic benoxp (Iris Benohr), Crozan bineiik (Susan Blake), I'eapi bpayn
(Henry Brown), [Ixymnis bpayn (Julie Browne), Aptyp Mapiot (Arthur Marriott QC),
Crioapt Cim (Stuart Sime), demikc Credek (Felix Steffek), Kpicrodep Xomxec
(Christopher Hodges) Ta in.

Bubip TemMu nucepTaiiii 3yMOBIEHUH HETOCTATHICTIO MTPallh MDKIUCIUIUIIHAPHOTO
XapakTepy NPUCBSIUYSHUX J10CIIIKEHHIO CIIOCO0IB BUpPIIIEHHS TpaBoBUX criopis. [logioHa
TEHJCHITSA ICHYE HE JWIIe B YKpaiHi, B IHIIMX KpaiHaX TaK0X OpaKye KOMIUIEKCHUX
po6it y chepi ABC. JJoBomi cuctemHoro € aucepramis Haram Kamincekoi (Natalija
Kaminskiene) «AnbTepHaTUBHE BHPIIICHHS HUBUILHUX CIIOPIBY» siKa Oyiia 3axuIleHa y
Binbaioci y 2009 pori xoua ¥ y Hili OCHOBHA yBara NpHJIUICHa BUPIMICHHIO LUBUIbHUX
CIIOpIB.

3B’s130K po00TH 3 HAYKOBHUMM IIPOT PAMAMMU, IIJIAHAMM, TeMaMu. J{ucepTauiiny
poOOTY BHUKOHAHO BIIMOBIIHO [0 IJIaHy HayKoBUX npociiypkeHb HJII nep:kaBHOTO
OymiBHHLITBA Ta MicueBoro camoBpsiayBanHs HAIIpH Vkpainm y wMexax
dbynnamentanbHoi Temu «TeopernyHi Ta TMpaBoBl NpoOJieMu oOpraHiBaii Ta
(GYHKIIIOHYBaHHSI YKPaiHChKOI JIep»aBU B YMOBAaX KOHCTUTYIIHHOI pedopmu». Tema
JTYCepTallil 3aTBepKeHa BUeHO pagoro HJII nepskaBHOTO OYyIIBHUIITBA Ta MICIIEBOTO
camoBpsayBanHs HAIIpH Ykpaiau, mpotokon Ne 10 Bix 22.10.2013p.

Meta i 3aBaaHHsi AocCJiI:KeHHs. MeTo aaHOi poOOOTHM € PO3rOpHYyTa
xapaktepuctuka ABC, 3’scyBaHHs iX CYTHICHUX O3HaK, 3MICTY, BHIIB; BU3HAYCHHS

0CO0IMBOCTEM 1X 3aCTOCYBaHHsS B pBBHUX cdepax CYCHUIbHUX BIIHOCHH Ta IUIIXIB
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BUKOPHUCTAHHS 3apyODKHOTO JOCBINY B YKpaiHi JlJi TOCSATHEHHs NMOCTaBJIEHOI METH
HEOOXITHO BUPIMIUTH TaKi 3aBIaHHS

- y3arajlbHUTH i pO3BUHYTH 3arajlbHOTeOpeTUYHI 3HaHHs 11po ABC;

- 3’sicyBartu Mictie 1 posib ABC B cucTeMi BUPILLIEHHS IPABOBUX CHOPIB;

- PO3KPUTH NEPEAyMOBH BUHUKHEHHS, €Talld CTAHOBIIEHHS Ta po3BUTKY ABC;

- oxapaktepu3yBaty Buau ABC Ta 0co0MBOCTI iX BUKOPUCTAHHS;

- TpOoaHaIi3yBaTH 3apyODKHUI JOCBII MPABOBOIO PETYJIIOBAaHHS Ta 3aCTOCYBaHHS

- BHWOKpPEMHTH TepeBaru Ta Hempomku ABC;

BU3HAYUTH Cy4aCHUH cTaH HopMaTtuBHOI perfamentaiti ABC ta nepcnexkTiuBu
iX OUThLI IMPOKOTO BIPOBAIKEHHS B YKpaiHI;

- PO3pOOUTH MPONO3ULIL IIOA0 YAOCKOHAIEHHS ITpaBoBoro perymoaHHs ABC B
VYkpaiHi

06 ’exm 0ocnidacenns — CyCuIbHI BITHOCUHHU OB’ s13aH1 3 BUPIIIEHHSM MMPAaBOBHUX
CIIOpIB.

IIpeomem Oocnioicerts — TEOPETUKO-TIPABOBHH aCTIEKT ATbTEPHATHBHUX CITOCOOB
BHPIIICHHS TIPAaBOBUX CTIOPIB.

MeTtoau nociigkeHusi. (s BUpImIEHHS OKPECICHHUX 3aBAaHb 1 JOCATHEHHS
MOCTABJICHOT METH OYJI0O BUKOPHUCTAHO KOMIUIEKC (PUT0COPCHKHX, 3aralbHOHAYKOBHX Ta
CIeHIaIbHO-HAyKOBUX NPHUHIMIIB Ta METOJIB MI3HAHHS, KOXKEH 3 SKUX JaB 3MOTY
00’ €KTUBHO W BCEOIYHO MOCHIAUTH NpeaMer. Tak, 3aBIsIKU JTIAIEKTUYHOMY METOIY
ni3HaHHA BceOMHO BuBYeHO ABC, sKI AMHAMIYHO 1 HOCTIMHO OHOBIIIOIOTHCS, IIO
MOB’S3aHO 3 YCKJIQJHEHHSIM COIIAJIbHUX YMHHUKIB y Cy4aCcHUX YMOBaX CYCIMLUIBHOTO
KUTTA, riao0aii3ali Ta KyJdbTypHOro piHoMaHiTTs (miapo3aum 1.1, 2.1-2.3, 3.1). 3a
JTOTIOMOTOI0 ICTOPUYHOTO METOJY BIAIOCS TIPOAHAT3YBaTH BUHUKHEHHS, €TaIld
CTaHOBJICHHSI Ta TeHAeHIli po3BUTKy ABC B VYkpaiHi Ta B 3apyObKHUX Jep)KaBax
(mapo3air 1.2). CucteMHH METOJ JO3BOJHMB BH3HAUYUTH B3a€EMO3B 30K 1
cuiBBigHoIIeHHS ABC 3 iHmmMu ¢Gopmamu cioco0aMu BUPIILICHHS IPABOBUX CHOPIB
(miapo3avm 2.1- 2.3). ®opMabHO-IOPUANYHUN METOJI CTaB y HAro i MpU BU3HAYEHHI

nousatts ABC (mimpo3aut 1.1), a koMnaparuBiCTChKUN METOA — JJIsi MOPIBHSJIBLHOTO
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aHaIBy TEHAEHLIM 1 3aKkoHOMIpHOCTEH po3BUTKY ABC B 3apyODKHHMX KpaiHax,
y3arajbHEHH] X JJOCBINY, BUSABJICHHI CIIUIbHUX 1 BUIMIHHUX PUC JOCIIIKYBAHOTO SBUIIIA,
a Tako (hOPMYJIFOBaHHI TPOTIO3ULIN 010 BpaXyBaHHs IO3UTHUBHOI MPAKTUKH Y ITPOLEC]
YIOCKOHAJICHHS! BITYM3HSHOTO 3akoHOMAaBcTBa (migpo3aumm 1.3, 3.2). 3acTocyBaHHs
(opMaTbHO-IOTYHUX METOMIB nano 3Mory nociigutu Bugu ABC, 3aBnsku oMy
3’SIBUJIACST MOXJIMBICTh HAJlaTH MOBHOLIHHY XapaKTEPUCTHUKY Ta 3 sICYBaTH iX 3MICT
(mapo3aim  2.1-2.3). Meroau y3aradbHEHHS, YIPYIMyBaHHS Ta aHAI3Y CTalH
METOJOJIOTTIHUM MIATPYHTSM JJI OTIPAIFOBAHHS MTPOOJIeM BIIPOBAIKEHHS 1 peam3altii
ABC (minpo3aim 1.1, 2.1-2.3). Metoau MoaenoBaHHs i TPOTHO3YBAHHS JTO3BOJIHIIN
BCTaHOBUTH TiepcTieKTUBH 3anpoBakeHHss ABC B Ykpaini (minpo3aut 3.3).

TeopeTnyHUM MIATPYHTSM POOOTH € HAyKOBI Ipalll y raiy3i Teopii Jep>KaBH Ta
npaBa, KOHCTUTYLIIHHOTO IpaBa, (putocodii, poOOTH NPAKTUKYIOUUX FOPUCTIB, a TAKOXK
po0OTH 3 HIIKX MPaBOBUX AUCHUILIH. HopMaTuBHO-TIpaBOBOIO 023010 JOCTIIKEHHS €
Konctutymis Vkpainu, IHIII HOPMAaTUBHO-TIPABOBI aKTU YKpaiHW, MDKHApOJIHI
HOPMAaTUBHO-TIPABOB1 aKTH Ta HOPMATUBHO-IIPABOBI AKTH OKPEMHX 1HO3EMHHX JEPIKaB.
OcobOmmBa yBara mNpHAUICHA BITYM3HIHOMY 3aKOHOJABCTBY Ta 3apyODKHOMY 1
MDKHApOJTHOMY 3aKOHO1aBCTBY Tipo ABC.

HaykoBa HOBH3HA 0/1epKaHUX Pe3YJIbTATIB OJISATAE B TOMY, 1O MPEACTABIICHA
po6oTta € mepmmM B YKpaiHi 3araJbHOTEOPETUYHHM KOMIUIEKCHHUM HAyKOBHUM
nocaimxeHHssM ABC, 1X CyTHOCTI, BUIIB, OCOOJIMBOCTEN MPaBOBOTO PETYJIOBAHHS Ta
3aCTOCYBAaHHS 3 YpaxyBaHHAM 3apyODKHOTO JOCBITY Ta MDKHAPOJHHUX IPABOBUX
CTaHJaPTIB.

OOrpyHTOBaHO HH3KY KOHIENTYaJbHUX TMOHATH, TEOPETUYHHUX TOJIOXKEHb 1
BHUCHOBKIB, MPaKTUUYHUX PEKOMEH/IALIIN cepel] SKUX HANCYTTEBIIIUMU €:

ynepuie:

— Bu3HadeHo ABC sik HeneprkaBHy cuctemy GopM, IpUHOMIB, 3aC001B BUPIIIICHHS
NpaBOBUX CIIOPIB, fKa TPYHTYETbCA HaA Yroal CTOPIH, XapaAKTEPU3YETHCS
YHIBEpCAJbHICTIO, THYYKICTIO, KOH(IIEHIINHICTIO, 3a0e3neuye mBUAKE U epeKTUBHE
(3a MIHIMaJbHUX BHUTpPAT CHWJI, 4Yacy M KOILUTIB) YCYHEHHSI CYNEpEYHOCTEH MDK

KOH(UIIKTYIOUUMHU 0CcO0amu;
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— BuaUIeHI ocHOBHI o3Haku ABC: a) HexepikaBHUI Xapaktep; 0) TOTOBIpHUIA
XapakTep 3aCTOCYBaHHSA, 0 0a3yeThCs HA B3aEMOY3TO)KEHOMY BU3HAUEHHI IPOLIEAYD
Ta BUKOHAHHI MPUHHATUX PIIIEHb; B) YHIBEPCATIBHICTH (32 JonomMorowo ABC MoXyTh
BUPIIIYBATUCS CIOPU MDK (PBUYHUMH, IOPUIUYHUMU OCOO0aMHU, MDKHApOIHUMU
OpTaHBallIMU, JIepkKaBaMu Ta B pi3HUX cepax (IHBECTHULIIIHI, KOMEPIIHHI, CHOPTUBHI,
CITOKHMBY1TOIIO)); T) MpaBoBUiA xapakTep (3acTocoBytoun ABC MokHa BUPIITUTH SIK BKE
ICHYFOU1, TaK 1 MOTCHIIMHO MOYJIMBI CIIOPH, K1 0a3yIOThCS Ha MpaBax abo 000B’ sI3Kax
BU3HAYCHUX TPABOM); 1) THYYKICTH (PI3HOMAHITTS MPHUHOMIB, 3ac00iB, BapIaTHBHICTh
OpoLEeAyp, CaMOCTIiHE BU3HAYEHHSI CTOPOHAMM YMOB Ta MOPSAJKY 1X 3/1HCHEHHS); €)
KOH(IIEHIIMHICTD.

— oxapaxtepuzoBano npuHuunu ABC: a) BepXOBEHCTBa IpaBa Ta 3aKOHHOCTI; 0)
aBTOHOMIi BOJII CTOPiH; B) JAOOPOBUILHOCTI; T') MPOLECYaIbHOI PIBHOCTI CTOPIH; [)
KOMIIETEHIIll BU3HAYEHOI CTOPOHAMH; €) JTUCTO3UTUBHOCTI, €) KOHPIIEHIIHHOCTL, K)
cIiemiai3allii; 3) MpiopUTETHOCTI BOJI CTOPIH;

— BHUOKPEMJICHO OCHOBHI TEHJEHII icTopudHOro po3BUTKY ABC: a) mocTiiiHe
CKOPOYEHHSI TpHUBAIOCTI TepioiB po3BUTKY ABC sk peakilis mpaBoBOi CHCTEMH Ha
30UThbIICHHS  JWHAMIKM  CYCHUIBHHUX  TpoleciB; ©) mojanbina  AudepeHItiamis
(cmemianizamisa) Ta yckmagaeHHss ABC sk HacIIoOK 3pOCTaHHS BHJIOBOTO PO3MAITTH,
KUTbKOCTI Ta CKJIQJIHOCTI [TPABOBUX CIIOPIB; B) MOCTYNOBA 3MiHA OCHOBHUX 3aBAaHb ABC
(IJs1 cyd4acHOTO eTamy WOro po3BUTKY O€3YMOBHUM NPIOPUTETOM CTa€ 3a0€3MEUECHHS
BEPXOBEHCTBA MPABA);

— oxapaktepu3oBaHo ABC sik MDKramy3eBUid IHCTUTYT MPaBa, IKUM PErytor0ThCS
BTHOCHMHM B TPOIECI BUPIIICHHS CHOPY Ha JOCYAOBOMY €Talll, 00 TMOIIyKY
KOMIIPOMICY Ta MPUMHUPEHHS M 4ac pO3rJBiAy CIpaBu CyJOM Ta/abo BUKOHABYOTO
TPOBAJKEHHS;

VOOCKOHAIEHO:

— nacudikamiro ABC 3a: 1) ¢dopmor BupimieHHs crnopy (apOirpaxk,
NOCEPENHUIITBO, KOHCHWIIIALS, NMEPErOBOPHU, MPU3HAUEHHS €KCIepTa); 2) MPaBOBOKO
OCHOBHOK (IIpaBO, IO 3aCTOCOBYETHCS, MOKE OYTHM HaI[lOHAJIbHE, PErioHaJIbHE,

MDKHApO/JIHE, 32 MPUHIIMIIOM 100pa 1 crpaBeaMBOCTI (ex aequo et bono ) Toiio); 3)
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METOI0: 3axUCT mnpaB (apOirpax), HOCSATHEHHS KOMIIPOMICY (IIEPErOBOpPH,
NOCEPEIHUITBO); 4) MPUHIMIIAMHU TPOILIECY: 3MaraibHi (apOiTpax, paga 3 BUPIIICHHS
CIOpIB), KOHCEHCYalIbHI (IIOCEPEIHUIITBO, TMEPEroBOPH); S5) OCOOIMBOCTIMU
PaBO3aCTOCOBYOr0  MpOLECY:  IOPUCAMKIINHI  (apOITpax),  HEIOPUCIUKIINHI
(mocepeaHUITBO); 6) 000B’ SIBKOBICTIO BUKOHAHHS pillieHb: 000B’ 13K0BI (apOiTpax, pana
3 BHUPIIICHHS CTHOPIB), peKOMeHAaIlliHI (KOHCHIIAIIA); 7) y4acTiO TPEeThOi CTOPOHU: 13
3aydeHHSIM (apOiTpaxk, MOCEPETHUIITBO, paja 3 BUPIMICHHS CTOpiB), O0€3 3amydeHHs
(meperoBopwm); &) dopMaTi30BaHICTIO: ¢dopMaTi3oBaHUi TIporiec (apOiTpax,) He
dbopManizoBaHuii  mpormec  (TMOCEPEAHUIITBO, TMEPEroBOpH); 9)  BIIKPHUTICTIO:
KOH(DineHIiiHI (3a 3aralbHAM MPABUJIOM) Ta MyOJIdHi (3a PIIICHHSIM CTOPIH);

— TEOPETUYHI IOJIO’KEHHS 1010 CHIBBIIHOIIEHHS MOHATH «KOH(MIIKTY», «I1paBOBUN
KOH(UIIKT» Ta «paBOBUM criipy», memialist (mediation) Ta koHcummiaist (conciliation);

— HayKOBI1 YSIBJICHHSI II0JI0 CIIBBIIHOIICHHS NpaBa Ha CIPaBEJIUBUI CYHOBHIA
PO Ta IIpaBa Ha JIOCTYI J0 MNPaBOCYIs i IOBEJIEHO, IO JOCTYI J10 MPaBOCYAAS
peaByeThCs TaKOXK NUIIXOM 3acTocyBaHHs ABC;

HAOYIU NOOANLULO2O PO3BUMKY:

— TEOPETHYHI MMOJI0XKEHHS 11010 MDKHApOJHO-TIpaBoBoro perymoBanas ABC, ske
BKIIIOYAE 3aCaHW4l TMOJIOKEHHS, IO BHUCTYMAlOTh 0a3UCOM  HAI[IOHAILHOTO
3akoHOJaBcTBa y cepi ABC; Ha OCcHOBI 3apyODKHOrO JOCBiLy IOBEAEHO, IO BiA
e(pEeKTUBHOCTI IIPABOBO1 0a3u MPHU BUPIILIEHH] CYNIEPEUOK 3aIEKUTh po3BUHYTICTh ABC,
II0 TPSIMO BIUIMBAE Ha KOHKYPEHTOCTIPOMOXKHICTh KpaiH;

— HAYKOBI MOJIOKEHHS MO0 BIUIMBY YTOJu Mpo Acoliaiio MbK YKpaiHOIO Ta
€sponeiicbkuM Coro30M, €BpONEHChKUM CHIBTOBAPUCTBOM 3 aTOMHOI €Heprii 1 IXHIMHU
nep>kaBaMu-uieHamMu Ha po3BUTok ABC; noBeneHo, mo patudikaiiisi Ha3BaHOT YToau
cTajia CTUMYJIOM JIJISl IPUCKOPEHHS PO3TIISAY apIaMEHTOM BATIOBITHUX 3aKOHOJAaBUHX
IHIIIIATUB, CHPSMOBAHUX Ha 3a0€3MEeUeHHS BIIMOBITHOCTI HAIIOHAIBHOI TPaBOBOI
CHUCTEMHU CTaHIapTaM €BPOTEHCHKOI CIUTLHOTH Ta CTBOPEHHS €PEKTUBHOTO MEXAHI3MY

3axXHUCTy IpaB 1 CBOOO JIIOAUHM, Y T.4. i popMyBaHHA B YKpaiHi aieBoi cuctemu ABC;
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— NPOMO3HUII HI0J10 yIOCKOHAJIEHHs ITpaBoBoro perymoBanHs ABC B YkpaiHi Ta
BHECEHHS 3MIiH JI0 YMHHHX HOPMATHUBHO-TIPABOBUX aKTIB, IJISi MPUBEACHHS iX Y
BUIMOBIIHICTH JI0 €BPOINEUCHKOTO Ta MDKHAPOHOTO MPaBa,;

— apryMeHTalls L0J0 HEOOXITHOCTI PO3MEXYBaHHsS IMPABOBOrO PEryJIHOBAHHS
TISITBHOCTI TPETEUCHKUX CY/IB Ta MDKHAPOHOTO apOITpaxky;

— TEOPETUYHI TOJIOKEHHS II0J0 Kiacudikamii Memiamii ¥ 3armpornoHOBaHO
BHOKPEMJIFOBATH KJIACHYHY (IT03acydo0BY) 1 MpHUCYAOBY (CymoBy) memiamio. B cBoto
yepry, MPUCYA0BY (CYIOBY) Mediallifo MOAUIATA Ha JOOPOBUIbHY Ta PEKOMEHIOBaHY
(IHKOJTM HATOJICTJIMBO PEKOMEHI0BaHY, TOOTO 000B’I3KOBY), a KITacHIHY (1103aCyI0OBY)
NOAULITA Ha MEIallll0 CIPHUSHHS, CTUMYJIIOBAHHS, OIHOYHY, EKCIIEPTHO-
KOHCYJIbTATUBHY;

— peKOMeH1all Mo00 HEOOXITHOCTI BUKOPUCTAHHS HOBITHIX TEXHOJIOTIA IMpHU
3actocyBanHi ABC, 1o 403BOJIsI€ MpoLieC BPETyNIOBaHHS CYNEPEYOK 3pOoOUTH
MaKCUMAaJIbHO 3pYYHUM, HIBUIKUM Ta HaBITh O€3KOIITOBHUM.

IIpakTH4YHe 3HAYEHHS O/1ep:KaHUX pe3yabTaTiB. CHopMyTbOBaHI BHICHOBKH Ta
MPaKTUYHI IPOTIO3UIli MOXYTh OyTH BUKOPHCTAHI:

a) y IpaBOTBOPYIHN TISUTbHOCTI — MPH BJOCKOHAICHHI 3aKOHOJAaBCTBA YKpaiHM, K
TEOpETUYHA OCHOBA I PO3POOKM Ta BIAOCKOHAJICHHS HOPMAaTHUBHO-TIPABOBOTO
perymoBanus ABC B YkpaiHi;

0) y HayKOBO-JIOCHITHIA AISUIBHOCTI — JJIsl IOAAITBIIOTO JIOCIIKEHHS IHCTUTYTY
ABC;

B) Y HaBYAIbHOMY IMIpOIECI — NPH MIATOTOBII HaBUYaJIbHUX MOCIOHUKIB Ta
HIPYYHUKIB 3 HaBUAIbHUX IucHuIUiiHu: « Teopis nepkaBu 1 mpasay, «MbkHapOJHUN
KOMEPLIMHUN apOITpaxk», « ATbTEpHATUBHUIN PO3IJISi [IUBUILHUX CIIPaBy;

I) y TPaBOBUXOBHIA pOOOTI — ANl MIIBUILEHHS PIBHS MPaBOBOi KYJIbTYpH
TPOMAJISH, 10 CIpUATUME (POPMYBAHHIO TPOMAISTHCHKOTO CYCIUILCTBA.

AnpoOanis maTtepiajiB qucepraiii. Pe3ynbratu nuceprailii 00TOBOprOBaINCH Ha
HaykoBoMy cemiHapi B H/II nepxkaBHOTO OyIIBHMUTBA Ta MICLIEBOTO CaMOBPSIyBaHHS
HAIIpHY. KmrouoBi nosoxxeHHs poOoTtu Oynu IpencTaBlieHI aBTOPOM Ha HAYKOBO -

npakTHYHUX KoHGpepenusix: Kpyrmmii ctin «Octuiis, cBoboaa 1 0e3neka sik chepu
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eBporeicbkoi iHTerpanii Ykpainm» (M. Xapkie 3 Oepesns 2014p.); MixHapoaHii
HAyKOBI KOH(epeHIli MOJIOAUX YYEHHUX, AacIMIpaHTIB 1 CTyAEHTIB «/Jlep:kaBHui
CYBEpEHITET 1 HApOJHUM CyBepeHITeT B cydacHUX ymMoBax. VII TOIUKIBCbKI YUTAHHS)
(M. Xapkie, 26-27 BepecHs 2014 poxy); BceykpaiHCBKII HayKOBO-IPAaKTHUYHI
koH(pepeHtii «TenaeHii Ta npiopuTETH pePOPMYBaHHS 3aKOHOIABCTBA YKpaiHW» (M.
Xepcon 11-12 rpyans 2015p.); MbkHapoJHI HAyKOBO-TIpakTHYHI KOH(epeHIi
«Tpagurii Ta HOBaIil IOPUANYHOT HAYKH: MUHYJIE, cydacHe, ManOyTHe» (M. Opeca, 19
TpaBHs 2017p.).

My6aikanii. OcHOBHI pe3yabTaTH JOCIUDKEHHS BHKIaAeHI B 11 HaykoBuX
npaLsix, 3 SKUX 7 cTarel 0myO0IIKOBaHO y HAYKOBHX (PaXOBHX BUAAHHSAX, Y TIM YHUCI 5 —
y BUJIaHHSX, BKIIOYEHUX 0 MDKHAPOIHMX HAYKOBO-METPUYHHUX 0a3, a TakoxX Te3u 4
JOTIOBINE HAa HAYKOBO-TIPAKTUYHUX KOH(EPEHITIX.

CtpykTypa Ta 00car auceprauii. J(ucepTarlis cKiagaeTbCcs 31 BCTYMY, TPhOX
PO3ALUTIB, 0 BKIIIOYAIOTH BiCIM MIIPO3/A11iB, BACHOBKIB, CIIUCKY BUKOPUCTAHUX JXKepe
(337 naiimeHyBaHb) Ta I0JIaTKIB. 3aranbHui 00CsT aucepTaltii ckiagae 249 CTOpIHOK, 3

SIKUX OCHOBHOTO TeKCcTy — 210 cTopiHOK.
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PO3LT 1
TEOPETUYHI OCHOBM AJIbTEPHATUBHHX CIIOCOBIB
BUPINIEHHS NTIPABOBHX CIIOPIB

1.1. TloHATTH Ta 03HAKM AJIbTEPHATHBHHUX CNMOCO0iB BUPillICHHS TPABOBUX
CIopiB

B Vxkpaini Bke HaKOMW4YeHO TEBHUW MOCBII 3aCTOCYBAHHS albTEPHATHBHUX
METOIB BUPIMIEHHS CTOPIB PI3HUMH CTPYKTYpaMH, OPTaH3AMISIMHA Ta CIUTbHOTAMH Y
pBHUX cdepax IOACHKOT ABUIBHOCTI — IIe, 30Kpema, apOirpaxk, MOCEpPETHHUIITBO
(memiaris). Oxpemi Bungu ABC pochimkyBanmucsi Ha aucepraniiiHomy piBHl Cepen
mpainpe 13 Teopili Ta ICTOpii Jep)KaBM 1 IpaBa O3HAYEHIA TEMaTHIll MPHUCBIUYCHI
Kanauaarchbki qucepraiii H. Banropoacekoi « Tpereiichkuii cyq B Ykpaini y X—XVIII
ct.» [27], L SlcuHoBCchkOro «IMIUIEMEHTAIll MpPOLEAYPH Mefialii B yKpaiHChKe
3aKOHOJ/IaBCTBO: TEOpPETHKO-TpaBoBuil aHanidy [221], H. I'pennr «Peanizaris npasa
JIOAVHY Ha CTIPABEIJIMBUN CYJ IIIIXOM MPOIEAYPHU MPUCYIOBOT MeIiallii: TEOPETUKO -
paBoOBE JOCTImKeHHs» [42].

ApOITpaXHANA 1 TPETEUCHKUN PO3TIIAA CIOPIB  JOCIIDKYBAIA. HAa PIBHI
noktopebkoi  auceptauii: 0. Ilputumka «Teopermuni mnpoOieMu 3axucTy TNpaB
yYaCHHKIB [MBUIBHUX TIPABOBITHOCHMH B TpeTelchkoMy cyna [156]; Ha piBHI
kauaunatcekux  gucepraniid:  O. IlepeBep3eBa  «MDKHApOIHUN — KOMEPIHHHUIA
apOiTpaXKHHI Cy/ 3 BUPIIIEHHS CIOPIB y cepi ToproBebHOr0 MoperiaBcTBay [142],
C. KpaBuoB «MbkHapo HHI KOMEpLIHHMN apOiTpak Ta HarioHambHi cymm» [92], C.
KOnnames «IIpaBoBe peryimtoBaHHS TPETEHCHKOTO PO3TIIAY TOCTIOAAPCHKUX CIIOPIBY
[218], O. Toprammu «IIpaBoBi 3acagu perymoBaHHS IBULHOCTI MDKHAPOJJIHOTO
KOMEPIIIMHOTO apOITpaXHOro cyAay mpu ToproBO-MPOMUCTOBIA manari YKpaiHu
(rocmorapceko-mipaBoBwmid actiekT)» [201], 1. 3makoman «I ocmogapchKo-paBoBi3aco0u
Ta popmu BupimeHHs iHBecTHiiHUX criopiBy [70], T. KucempoBa «OcnoproBanHs Ta
OpUMYCOBE BHUKOHAHHS  PILIEHb  MDKHApOJHOrO  KOMEPUIMHOrO  apOirpaxy:

HNOPIBHAJIBHO-TIPaBOBEe dociipkeHHs» [75], O. 303yns «MDKHApOJIHUAN 3MilIaHUH
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apOiTpak: JOCBII Ta HalllOHAILHA NpakTuka» [66], 3. MamoH «CHiBBiTHOIICHHS
MDKHApOJIHOTO MyOJIYHOTO 1 MDKHApOJHOTO KOMepIliiiHoro apOirpaxiB» [116]; H.
JIuTBUH «AAMIHICTPAaTUBHO-TIPABOBE 3a0€3MEUEHHS JISIIbHOCTI TPETEHCHKUX CYIB B
VYkpaini» [104].

[Ipouenypu mnocepegnunTBa (Memiaiii) sk €(PEKTUBHOrO 3aco0y BHPIIICHHS
CYNEPEUHOCTEHN Y MOITUKO-TIPaBOBii cdepi cydacHoi Ykpaiau po3poossiB O. €Bceen
«IIponienypu B KOHCTHTYLIHHOMY TIpaBi Ykpainum» [54], y HuBLIbHO-TIPaBOBIii cdepi —
I'. Orpenuyk «IIpaBoBe perymoBaHHs 3aCTOCYBAaHHS MeMIaIlii IPX BUPIIICHH] ITUBUTHEHO
— mpaBoBux crmopie» [137]. ABC mocmimkyBaiaucs y KaHAMOAUbKIA mguceprarmii M.
Coxoin «Ilopsimox BUpIIEHH KOJEKTUBHUX TPYAOBUX CIOPIB 1 KOH(PIIKTIB B YKpaiHD
[187], B. byuko «llcuxosioriuHi YNHHUKHA PO3B’SI3yBaHHS MaHOBHX Ta HEMAWHOBUX
CIIOPIB FOCIIOTAPCHKUMHU CyZaMH YKpaiuuy» [26].

Menianito ik aqbTEpPHATUBHY (OpMY pO3B’SI3aHHS KPUMIHATBHO-TIPABOBHX
KOH(DIIKTIB MDK NOTepnumuM Ta oOBHHyBaueHuM pociimkyBamu: O. CosoiioBa
«IIpumupeHHs CTOpIH y KpuUMiHaIbHOMY mporeci Ykpaimm» [188], 0. Mukutun
«BimHOBHE TmpaBOCYAAs y KPHMIHAIPHOMY TMpOIECi: MDKHApOJHWUK JOCBIT Ta
NEPCIIEKTUBU PO3BUTKY B YKpaiui» [119].

Po3pobkoro o3HaueHHX mpoOIeM OMIKYBAIMCS HE JIMINE BUCHI-IPABHUKH, a i
¢axiBui chepu nep>kaBHoro ympasiniHHS — 3. KpacinoBcbka «CTaHOBIIEGHHS IHCTUTYTY
Mefialii B CHUCTEMi MyOJIYHOTO VIPABIIHHS: TEOPETUKO-TIPaBOBUH acriekT» [94],
nenaroriku — O. Jlemunosuu «lIIpodeciiina miaroroBka QaxiBuiB 3 Meiali B
yHiBepcuTeTax Icmanii» [46].

Y OubIIOCTI 3 HaA3BaHUX TIpallb JOCIDKYIOThCS Jumie aeski Buaun ABC,
NEPEBAXKHO y KOHTEKCTI MOTpeOd BIANOBIIHUX Traidy3eBUX Hayk. HaykoBi mpain
KOMIUTEKCHOTO xapakTtepy, B sikux ABC BuByammicsi 6 cucteMHO, BiICyTHL JlocuTh
gacTo BHCBITICHHS mpoOseM ABC y BiTYM3HAHINA JiTeparypl Mae 37e0UTBIIOTO
HAYKOBO-ITyOJIIMCTUYHUN XapakTep, M0 MPU3BOIUTH IO CIPOIICHOTO PO3YMIHHS 1X
CYTHOCTI 1 B MEPCHEKTHBl MOJKE 3allKOJWTH BIOPOBAIKEHHIO B YKpaiHl. [um

3yMOBJICHA HEOOXITHICTh 3aralilbHOTEOPETUYHOTO KOMIUIEKCHOTO AochimkenHs ABC.
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PO30DKHICT, CYCHUIBHUX IHTEPECIB MOPOJIKYe KOH(DIIKTH W CyNepedyHOCTi B
comjanbHOMy cepenoBuii [186, ¢. 52]. Konduiktu, cnopu Sk CyCHUIbHE SIBHIIEC
OOCHIIKYIOTh Oararo pBHUX raimy3edl Haykd (Puiocodis, aHTpOMOJIOTIA, ICTOPI,
MICUXOJIOT s, COIIIOJIOT s, TIOJIITOJIOT ST, FOPUCTIPYICHIIIS, €TUKA, EKOHOMIKA, MaTEMaTHKa,
MCHE/DKMEHT, TeOopis irop Tomio). Y Jireparypi icHye Oe3id BU3HAYCHb TOHSTTS
«KOHQITIKTY», y3arajlbHIOIOYH 1X, MOYKHA BHOKPEMUTH TI€BHI 3arajbHi aCTIeKTH, 30KpeMa:
HAsBHICTh CYMEPEYHOCTEH, MPOTHJIA CYO €KTIB, TparHeHHS 3aroJiITH IIKOIY,
OTpUMaTH BUHaropoxay Ttomio. Jis ¢utocodiB Kareropis «KOHQIIKT» € HEBiT €MHOIO
YaCTUHOK OYyTTS BCHOTO JKMBOTO HAa 3€MIIL. ICTOPHMKHM IIKAaBIATHCS PO3BUTKOM 1
MEBHUMU €TanaMu KOH(ITIKTIB, X mepeayMOBaMH, MPOSBAMH Ta HACTIAKaMU MPOTATOM
yChOT'0 ICHYyBaHHs JitojicTBa. COIIIOJIOTH Ta aHTPOIOJIOTH JOCIIKYIOTh KOH(MIIKTU y
CYCHUIbCTBL: 1X KUIBKICTh, HPHUYMHM Ta pe3ynbratd. [lodmronorn 3aiiMaroThCs
JOCTIIKEHHSIM KOH(JIKTIB y CYCHUICTBI, SIK BOHU BIUIMBAlOTh Ha HHOTO Ta fK
BUPIIIYIOTHbCSA. KOpHUCTH BUBYAIOTH MPABOB1 KOH(MIIKTU Ta J1OCIIIKYIOTh OCOOJIMBOCTI iX
BUPIIICHHS Y CyJJOBOMY Ta M03acy0BOMY NOPSAKY. [IcuXoioru JOCTIKYIOTh, SIKUM
YUHOM JIFOJMHA MOXE BHUPIIMIMTH MDKOCOOHWCTICHI Ta BHYTPINIHI KOH(IIKTH B
cycrutbcTBl. ETHKa Ta MOpaib, 31 CBOro 00Ky, BCTAHOBITIOIOTh MEXK1 Yy BUTJISA/I1 3BUYAIB
Ta MEBHUX IPaBUJI, SIK1 JIFOJIM MalOTh JOTPUMYBATHUCS IIiT Yac BUPIIICHHS KOH(IIKTHIX
cuTyalii. MeHeIKMEHT JOCIUKYE YIPaBIHChKI Ta OpraHi3aliifHi KOHQIIKTH.
AHaMTUKNA Ta TI XTO, LUIKABUTHCS TEOPIEIO IFOP, TOCIKYIOTh aHAITUYHY CKJIaJ0BY,
bopMyIOTH MOJIEN M YCKIIaIHIOIOTh YMOBH, 3aTy4al0uyd HOBUX YYaCHUKIB KOH(IIKTY 3
PBHUX CTOpiH. BUBUEHHS KOHQUIKTIB y BCIX IUX raiay3siX Ja€ 3MOTy KOMILUIEKCHO
NpOaHAT3YBAaTH 1€ TOHITTS Ta OTPUMATH 3arajibHE YSBJICHHS NMPO iX BUHUKHEHHS,
PO3BUTOK 1 BPETYJTIOBaHHS.

[lokazoBo, 1m0 y BITYM3HSAHIA Ta 3apyODKHIA HAyKOBId JiTeparypi
BUKOPUCTOBYEThCS HE e MOHATTS «KoHGmkr» (conflict), a # moHsATIS «cmipy»
(dispute), Tomy BapTO TpOaHAT3yBaTH IIi MOHATTS 1 BU3HAYUTH 1X CITIBBITHOIICHHS.
CowianbHl HAayKH 4YacTillle BUKOPUCTOBYIOTH MOHSTTS «KOH(IIKT», MpPU LBOMY
BKJIFOYAIOUU TaKuUM TIAPO3AUI, SK «BUpILEHHS KOH(DkTBY. HatomicTh ropuanyHa

HayKa BUKOPHUCTOBYE OOMJIBA TIOHATTS 1 MICTUTh MIAPO3AUT «BHPIMICHHS criopiB» [255,
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Cc. 25]. XKoaHe cycninbcTBO HE MOXE ICHyBatu 0e3 e()eKTUBHOI CHCTEMH BHPIIICHHS
cropis [263, c. 17, 19].

Benukuii eHUMKIONEANYHUN CIOBHUK MM KOHIIKTOM (Bin JaT. «conflictus» —
«3ITKHEHHSA») PO3yMi€ 3ITKHEHHS CcTopiH, aymok, cui [20, c. 625]. ¥V ditocodii
KOH(QIIIKT PO3TIIAIAETHCS K «KpalHINA BUIMAI0K 3aroCTpeHHS poTHpiuys» [211, ¢. 55].
[lcuxonoriaHMil CJIOBHUK BU3HAYa€ KOHQIIIKT SIK «IPOTUPIUYS, IO BAKKO BUPIIINTH,
OCKUTbKM BOHO IIOB’s3aHE 3 TOCTPUMHU EMOIIMHHUMH MepexuBaHHAMI» [171]. YV
HoBoMy TirymMmauHOMY CITIOBHUKY YKpaiHChKOT MOBU KOH(QUIIKT BUSHAYEHO, SIK 3ITKHEHHS
MPOTUIICKHUX THTEPECIB, TYMOK, TOTJISIB; CEPHO3HI pO30DKHOCTI; TOCTPA CYIIepeuKa,
TepTs, 3itkHeHHs, kom3is [130, ¢. 885]. Haituacrime KOHQIIIKT po3risiIaeThcs uepes
CYNEpPEUHICTh, OJIHAK HE KOXKHA CYNEPEUYHICTh NPU3BOAUTHh A0 KOH(pikTy. s oro
BUHUKHEHHSI HEOOXITHO, 100 HAWBIIM (COLIAIbHI TPyNH), SIKI CyNEpHUYAIOTh, IO -
nepie, YCBIOMWIM NPOTHISKHICTh CBOIX IHTEpPECIB 1 LUIEH; MO-Apyre, novaiu
aKTUBHO TMPOTHIIATH CynepHuKy [78, c. 101].

Knacudikamis xoHQIIKTIB 3AIMCHIOETECS 3a PBHUMU KpUTepiiMu: (popmamu
nepediry (MupHI, HaCHJILHHUIIBKI), TPUBATICTIO (KOPOTKOYACHI, TpHBaJIi); MacmTabom
(MicTieBl, perioHabHI, MDKIEpIKaBHI); Cy0’ €KTOM (BHYTPIIIHI, 30BHIIIHI); TIACHICTIO
(peanpHUM, MMOTEHIIIMHMI); CTaAISIMA PO3BUTKY (3apOJKyBaHi, MPOTIKAKOYi, 3racarodi);
pO3MOAUIOM BTpaT 1 3A00YTKIB (CHUMETpUYHI, aCUMETPUYHI); MPOSBOM (BIIKPHTI,
JIATEHTH1); HACJIIKaMH (KOHCTPYKTUBHI, JE€CTPYKTUBHI); OpraHi3allliiHUM [OJIO0KEHHAM
CTOpPIH  (BEpTUK&IbHI, TOPU3OHTAIbHI); KUIBKICTIO mNpuuuH (0JAHO(MAKTOPHI,
OararodakTopHi); chepamu  (MOJITHYHI, CKOHOMIYHI, COIlaJIbHI), CIOCOOOM
perymoBaHHs (IpaBoOBi, MOpaJbHi, PENITiiHI).

bararo yBaru HaykoBIli IPUAUIAIOTH MPABOBUM (fopuanaHuM) koHpIikTam [8; 9],
SKi, 31 CBOTO OOKy, MOXYTh MOAUIATACS Ha pi3HI BHaHM. 3o0kpema, FO. bapabam
MIPOIIOHYE PO3TIAaTH KOHQIIKTA Yy JIep)KaBHO-TIPaBOBid cdepl B OJHIA CHCTEMI 13
TPYJOBUMH, MDKHAI[IOHATHHUMH, CIMEHHUMH, MDKICPKAaBHUMH KOH(QUIKTAMH Ta
KOH(QJIIKTaMH, TTOB’sI3aHUMH 13 TIpaBaMu JitoiuHu [9, ¢. 67]. Jleski aBTOpH NPOIOHYIOTh
i1 IOPUINYHUM KOH(MIIKTOM PO3YMITH Oylb-sIKUM KOH(JIIKT, y SIKOMY CIIp Tak abo

IHaKIlle TOB’A3aHUN 13 NMPaBOBUMHU BITHOCHHAMU CTOPIH (X IOPUAMYHO 3HAYYIIMMU
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nisMu a00 cTaHaMM) 1, K HACHIIOK, cy0 ekt (MOTHUBAIlA iX MOBEMIHKH) a00 00’ €KT
KOH(QIIIKTY MarOTh MPaBOBI 03HAKH, a caM KOH(QIIKT TATHE FOPUANYHI HacTinku [48, C.
100] HaBenmeHe Bu3HAYEGHHS HE Ja€ MOXMIIMBOCTI YITKO 3’SICYBAaTH CYTHICHI pHUCH
JOCJIIPKYBAHOT'O SIBUINIA Ta BIIMEXKYBAaTU MOT0 BN IHIMX OJU3BKUX 32 O3HAKaMU
(¢eHOMEHIB. 3a TaKOTO MIAXOJY Maike BC1 KOH(IIKTH MOXHa XapaKTepHU3yBaTH SIK
IOPUMYHI, aJke OUIbLICTh BIAHOCHUH BPEryJbOBaHI MPAaBOM, CTOPOHH KOHQIIKTY
MaroTh TICBHHM IIPAaBOBUH CTaTyc, a caml KOH(IKTH MOXYTb NPH3BOIUTH JIO
IOpUINYHUX HacHiAKIB. Jlemo KoOHKpeTHine Bu3HadeHHs mpononye C. boOpoBHUK, Ha
TyMKy siKo1: «[IpaBoBUi KOH(IIIKT — 11€ CTaH TBOCTOPOHHBOTO 3B’ SI3KY CYy0’ €KTIB, KU
3aCHOBaHU Ha TPABOBOMY MPOTHPIYYI, IO XapaAKTEPU3YETHCA MOPYIICHHIM abo
NEPEIIKOA0I0 B peasizallii HUIMH CBOiX IHTEPECIB 1 € MPUUYUHOIO PO3BUTKY a00 KpU3HU
cycniuthbHEX BimHOCHH» [18, €. 29]. I'. KiiMoBa cTBepKyeE, IO IOpUINIHIN KOHQIIKT €
BUIIIOI0, HAWOUIBII ITUBUII30BAHOIO (POPMOIO COIATBHOTO KOHMIIKTY, BIH MPOTIKAE Y
MEKax MEeBHOT MPOIENYPH; HOTO JOTTYHOI OCHOBOIO € JIOCHTh KOPCTKA apTyMEHTAILis;
BUPIIIEHHS IOPUIUYHOTO KOH(IIKTY, SIK MpaBWiio, (OopMaii3oBaHE 1 CAHKI[IOHOBaHE
Bosiero gepkaBu [78, C. 102]. He 3amepeuyroum mpoTH Takoi XapaKTEPHCTHUKH
IOPUINYHOTO KOH(IIKTY, HE MOTOJKYEMOCS JIMIIE 3 T€3010 MPO TE, IO BUPIMICHHS
IOPHINYHOTO KOH(IIKTY, SK TMpaBWiIo, ¢GopMaTi3oBaHe 1 CaHKI[IOHOBAaHE BOJICIO
nep>kaBu. Takuii BUCHOBOK Oy/1€ IPaBUIbHUM JIUILE JJIs CYyJOBOTO MOPSIKY BUPILICHHS
IOPUINYHOTO KOH(JIIKTY. 3acilyrOBy€ yBaru pI3HOACIEKTHE BH3HAYEHHS MPABOBOTO
KOHQUTIKTY SIK 00YMOBJIEHOTO CYyTIepEeUIMBHUMH COLIATbHUMHU IHTEPECaMU MPOTUCTOSTHHS
Cy0’€KTIB MpaBa, y SIKOMYy BOHM OOIpYHTOBYIOTb CBOi JOMaraHHs a0o BIIMOBY B
3aJ10BOJICHHI MPETEH31i BIIMOBIIHO A0 YMHHOTO 3aKOHOJABCTBA a0 JIOTh BCyMNeped
BCTAHOBJICHUM ITPABOBHM 3a00pOHaM 1 IOpUIUYHUM 000B’s3Kam [8, ¢. 19].

VY aucepTamiifHOMy JOCHUKEHHI B aCTEKTl 3aralbHOTECOPETHYHOTO aHAIBY
MOHATTSA «MPABOBHH KOHMIIKT» 1 «IOPUAWYHUA KOHQOIIKT» PO3TISIAIOTECS HAMU SK
pIBHO3HAUHI (CHMHOHIMH), XO4Ya Yy MeEXKaxX CHELIATbHUX JOCHIIKEHb BOHU MOXYTh
PO3PBHATUCSA, OCKUIbKU BiIOOPaKalOTh Pi3HI SBHIIA TPABOBOT AIHCHOCTI

Kokt 3a3Bu4ail XapakTepu3yrTbCs K COLIAIbHI SBUILA, TOMY OUIBIIICTb

HAYKOBIIIB IOPUIMYHUN KOH(MIIKT BBAXAIOTh PI3HOBUIOM COIAILHOTO Ta BU3HAYAIOTh
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HOro K 3ITKHEHHS MPOTWICKHHUX IHTEpPECIB CyO’ €KTIB MpaBa 3 METOI 3MIHU CBOTO
crarycy [5; 35]. Inmi cTBepKYIOTh, IO MPaBOBI KOHMIIKTH MOXKYTh OYTH HE JIUIIE
COoLlaTbHUMH, a W nojitnuHuMHU. Ha Hamry aymky, npaBoBi (FOpHIMYHI) KOHQIIKTH
MOXYTh BUHUKATU Yy OyJb-aKiid cepi (MOTTHUUHINA, EKOHOMIUHIN, COLIaIbHINA), MPOTE
HE KOXXEH KOH(QUIKT y BKa3aHMX cdepax MOXHA XapaKTepU3yBaTd SIK MPABOBUH.
J1. JlaBUIEHKO HAroJjoIrye, mo KOHIIKT, Tepir 3a Bce, — 11 MOHATTS (utocodChKe,
COIIOJIOTIYHE, TICUXOJIOTIYHE W 03HAYae MPOTUPIMMYS MDK ocobamu abo iX rpynammu.
[Ipraomy Take mpoTHupius HE 000B’SI3KOBO Mae IOpUANYHHMMN xapakTtep. CIip ke, Ha
HOTO JYMKy, € 30BHINHIM 1 (OpMalbHUM TPOSBOM KOHQIIKTY, KOJHU CTOPOHH
BHCYBAaIOTh B3aEMHI MpeTeH31l 0JHa OHI a00 OjHA 31 CTOPIH 3asBJIAE HIIIA PO CBOE
npaBo i pOpMyIIO€ MEBHI BUMOTH, a IHIIA 3allepeyuye HAsABHICTh y MEPUIOi CTOPOHU
TaKOTO IpaBa 1 BIIMOBJISIE€ B 33J0BOJICHHI IEBHOT BUMOTH. OTKe, KOH(IIKT € IUPIIIM
TIOHSATTSIM, HDK criip [44].

VY opuauyHii JirepaTypl HEMae €IUHOTO MIIXOAYy J0 BHU3HAYEHHS IMPABOBOTO
criopy. €. JlymapeB npaBoBuii CIip BU3HAYAE K TAaKWK THUIT MPABOBUX BITHOCHH, SKUN
XapaKTePHU3YETHCS HASSBHICTIO CYMEPEUYHOCTEH CTOPIH, K1 Oy/IM BUKIIMKaHI KOH(IIKTOM
IHTEepeciB a00 HE30DKHICTIO MOTJISAAIB Ha 3aKOHHICTh Ta OOTPYHTOBAHICTH JIil CYO’ €KTIB
npaBoBinHocuH [106, c. 50]. Ha nymky O. 3eneHioBa, mpaBOBH CIIp SIK IOPUIUTHE
ABUILE OE3MOCEPEIHHO MOPOIKYETHCS HE KOH(IIKTOM IHTEpECiB, a KOH(PIIKTOM MpaB,
0 BUHHKAE y 3B’s3Ky 3 MOPYIICHHSM MpaB Ta cBoOoja rpomansH [64, c. 47]. H.
XamaHeBa BKa3ye Ha Te, IO MOpsia 13 Cy0’ €KTUBHUM MPABOM JI0 IpeMeTa IIPaBOBOTO
CIIOPY MO BXOJIUTH 1 OXOPOHIOBaHHUN 3aKOHOM iHTepec [213, c. 11].

VY crarti 1 3akony Ykpainu «IIpo ¢iHaHCOBY pecTpyKTypH3aIliio» 3aKpIICHO:
«Cnip — mpoTupiyusi abo cynepeduka MDK 3aTy4eHHUMH KpPEOUTOpaMHU UYH MIDK
3aly4eHUMHU KpPEAUTOpaMu Ta OOPKHUKOM IIOJ0 MPIOPUTETHOCTI Ta PO3MIPY BUMOT
kpenutopiBy [170]. BignosigHo nom. 2 4. 1 cT. 4 KAC VYkpaiuu: «Ily0niuHo-npaBoBuii
CIp — CIIp, y SKOMY: X0o4a O OJIHa CTOPOHA 3/IHCHIOE TYOIITHO -BJIa {HI YIIPaBIHCHKI
(¢yHKLI, B TOMYy YHUCJ Ha BUKOHAHHS JI€J€rOBAaHUX MOBHOBAXEHb, 1 CIIP BUHUK Y
3B’ 3Ky 13 BUKOHaHHSIM 200 HEBUKOHAHHSIM TaKOI0 CTOPOHOIO 3a3HaueHUX (PyHKIIii; abo

Xxo4ya 0 0JIHa CTOPOHA HaJla€ aAMIHICTPATUBHI TOCIYTY Ha MIICTaBl 3aKOHO1aBCTBA, SIKE
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YIIOBHOBaXky€e a00 3000B’s3y€e HajaBaTW TaKi MOCIYTHM BUKIIOYHO Cy0’€KTa BIIAJIHHUX
NOBHOBAXEHb, 1 CMIP BUHUK Y 3B’ 53Ky 13 HAJIaHHAM a00 HEHA/IaHHAM TAKOK CTOPOHOIO
3a3HauCHUX MOCIYT; a0 Xoua O 0JiHa CTOPOHA € Cy0’€KTOM BUOOPUOTO MpoIiiecy abo
npoiiecy pedepeHayMmy 1 CHip BUHUK Yy 3B’S3KYy 13 MOPYIIEHHSIM ii mpaB y TakoMy
nporieci 3 00Ky cy0’€KTa BJIQJHUX TOBHOBa)XEHb 200 iHIIOT ocoOm» [81]. Anami3 mux
MI0JIO’KEHb CBIIUMTH TPO TE, M0 3aKOHOJABEIb HE CTaBUThH Tiepes] cOO00 3aBaaHHS
BCEOIYHO OXapaKTepu3yBaTH ad0 CPOPMYITIOBATH MMOHSITTS «CIIP», «IIPABOBUH CITIP», a
JWIIIe BU3HAYAE CHIP SK MPOTHPIYYS ad0 CYIMEepeuKy Ta OKPECItoe€ CyO’ €KTHHMA CKJIaj
[IUX BIIHOCHH.

B oxpemux BupaHHSX KOH(DIIKT Ta CHIp BU3HAYAIOTHCA SK CUHOHIMHU. J[ist
npukiany, B FOpunnanomy cioBuuky «Burtons legal dictionary» xoudumikt Ta crmip — 1e
cylepeuka; OyTd MPOTH YOroch; OyTH B omo3wii Ta iH. [248, ¢. 1136] ¥V CioBHuky 3
BUPIILIEHHS] CIIOPIB KOHQIIKT 1 CHIp TIyMauUThCS K PO3ODKHICTH, BUpa3 abo MposiB
crany HecyMmicHocTi [335, €. 114]. Bognouac OuibImicTh (haxiBIiB PO3PIBHAIOTH IIi
nousATTsa. Hanpuxiaz, /[x. bepToHn 3a3Ha4yuB, 110 CITip BKJIIOYAE B ce0€ IHTEPECH CTOPIH,
Kl MOXXYTb OyTH TPEIMETOM OOTOBOPEHHS, BOAHOYAC KOH(MIIKTH MICTATh y OOl
MIPUHIIAIIOB] MO3MIIii, SKI HE MOXYTh OYTH MOTOJKEHUMH, TOOTO MUTAHHS, 13 SKHX
HEMOKJIMBO JiiTH Kommpowmicy [244]. FOpunnunumii cioBuuk «Black's Law Dictionary»
(«¥Opuamunmii cnoBuuk breka») Bu3Hauae: «Cmip — e KOHQIKT a0 MpoTHpIYS,
0CO0JIMBO TakuH, 0 Mae HaciinkoM mo30By» [240, ¢. 2052]. Cnosnuk I1IBetinapchkoi
apOiTpaykHO1 acolfalii BU3HA4Ya€ CIHIp K CYNEPEUKy 3 MNPHUBOJAY MHUTaHHS, SIKE €
apOiTpaOUIbHUM, TOOTO TAaKUM, SIKE MOKE OyTH BUPILIEHE TPETHOIO CTOPOHOIO (BXOIUTH
10 ioro komrereHilii ). [lei cIOBHUK HE MICTHTh IOHATTS «KOoH(IiKTY [267, €. 17].

AHani3youM CHiBBIAHOIIECHHS MOHSATH «IIPABOBUM KOH(MIIKT» 1 «IIPaBOBUH CIIIP»,
I1. AcTaxoB CTBEpIXKY€E, IO MPABOBUI KOHPIIKT Mae JB1 3HAYYII B MPAaBOBOMY CEHCI
dbopMu — TipaBOBHIA cIIip 1 IpaBomnopyiieHHs. [IpaBonopymeHnas sk popma mpaBoBOTO
KOH(DIIKTY Ma€ TMepeBaXHO HEraTWBHUN, JACCTPYKTUBHUN XapakTep, HATOMICTb
OpaBOBUM CHIp — MEPEBAXHO MO3UTHBHUM, KOHCTpyKTMBHHMU. [lo3a mnpaBoBUMH
BJIACTMBOCTSIMH 3MICTY 1 (POpPMU HE MOXKe OyTHU IOPUAUYHOTO MOHATTA KOHGKTY. Ha

JYMKY BUEHOT0, Y pOJIi BHYTPIIHbO1 (POPMHU IPABOBOTO KOH(DIIKTY BUCTYIIAE TPABOBUM
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CIIIp, a 30BHINIHBOI — [E€BHA MPABOBA MPOLEAYpa WOro A03BOIIY, SIK MaTepiajibHa, TaK 1
nporecyanbHa [8, €. 19]. [Ipono3uttis po3pi3HATH 1Bi (hOpMH TIPABOBOTO KOHQIIIKTY €
IUCKyclitHoro. Ha Haile nepekoHaHHs1, IpaBoOBUH cIIIp sIK (hopMa mpaBoOBOro0 KOHMIIKTY
MOX€E pO3IJANATUCA 1 B pa3l BUMHEHHS MPaBONOPYILEHHS, aXe 1 TOAl MDK
BIIMOBITHUMHU CYO’€KTaMH MPABOBITHOCHH MOXYTh BUHUKATH CYNEPEYKU 3 MPHUBOIY
3aKOHHOCTI B3a€MHHX IpaB Ta 00OB’A3KIB, SIKI BUPAKAIOTHCA Y B3a€EMHUX BHMOTaX,
3arepeyeHHsIX y MeaxX BCTaHOBJICHUX IPAaBOBUX MPOLEYP.

V3aranbHIOIOUM HaBEACHI BHILE apryMEHTH, MOXHa 3pOOUTH BUCHOBOK, IO
MpaBOBUI KOH(IIKT 1 MPABOBUM CITP CJIiJ PO3TIIAIAaTH, BUKOPHCTOBYIOUH KaTeropii
«hopmay 1 «3MicT». TakuM YMHOM, TIPABOBUH CHIp € POPMOIO TPABOBOTO KOH(IIIKTY,
TOOTO HE MOJKE€ ICHYBAaTH MPABOBOr0 CHOpPY 0€3 MpaBOBOro KOHQIIIKTY, BOAHOUYAC HE
KO>KHUM MpaBoBUi KOHMIIKT HaOyBae GopMHU MPABOBOTO CIOPY.

C. KiBaioB 3Beprae yBary Ha Te, LIO ICHyHO4a MmoTtpeda y BHU3HAUYEHHI CYTO
IPaBOBOI0 TEPMIHA «IIPABOBUH CIIP» 13 BUKOPUCTAHHAM YCTAJICHOTO Y IOPUCTIPYACHIII
KaTeropiajabHOTO anapary npu3Bena 10 GopmyBaHHS JBOX MIIXOIIB: MPABOBUN CTIP K
IOpHIMYHA CTIpaBa 1 MPaBOBUH CITIP SIK OXOPOHIOBaHI TpaBOBITHOCHHHU. Ha #oro mymKy,
iX aHam3 gae 3MOTry 3pOOHWTH BHCHOBOK MPO HEMOJKJIIMBICTh iXHHOTO MPOTHCTABJICHHS
OJWH OJTHOMY a00 PO3TJIsi] Y BUMIPI «3arajlbHe» 1 «9acTKOBe». BHOKpeMIIeHI mimxo u
PO3KPHUBAIOTh, BIAIOBITHO, 30BHIIIHE BUPAKEHHS IPABOBOTO CIIOPY Ta MOT'O BHYTPILIHE
HAaIlOBHEHHSI, & B CYKYITHOCTI JAlOTh MOXJIMBICTh SIKHAMMOBHINIE PO3KPUTH CYTHICTh
i€l CKIaHOT 1 OKH 10 MAaNoA0CiKeHoT kateropii [77, €. 9]. Takuii minxix € q0BOJI
OPOAYKTUBHUM Ta 3aciIyrOBYe€ Ha MIATPUMKY, aJKe BIH Ja€ 3MOTY KOMIUIEKCHO
oXapakTepu3yBaTH MPaBOBUM CHIIP.

VY HaykoBIi JjiTepaTypl BHUOKPEMJIIOIOTH Taki O3HAKM MPaBOBOrO CIOPY:
a) yYaCHHKaMH € Cy0’€KTH MPABOBITHOCHH; 0) KOXKEH 3 YYaCHHUKIB MPABOBOTO CIIOPY
MO-PI3HOMY YCBITOMITIOE 00CAT TIpaB Ta 000B’A3KIB (K CBOiX, TaK 1 CBOT'O OTIOHEHTA);
B) BUPIIICHHS PABOBOTO CIIOPY MOXKE 3AIMCHATH OJUH a00 JEKUThbKa YIIOBHOBAXKCHHUX
Ha T€ 3aKOHOM OpraHiB (Cyz, OpraH IyOJIYHOTO YIpPAaBIIHHS, TPETEHCHKUU Cyn);
I') 3aKOHOJABCTBO Tiependavae TEBHUM TMOPSAO0K BUPILIEHHS Ccropy (MO30BHE

CYJIOUYMHCTBO B CylaX, 3asBHE MPOBA/PKCHHsS B OpraHax MyOJiYHOTO YIPaBJIHHSA); T)
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TOJIOBHUM 3aBJAHHIM Mif] 4ac BUPIILIECHHS IPABOBOIO CIIOPY € 3aXUCT YU BIIHOBIICHHS
npaB, cBoOOJ 1 3aKOHHUX IHTEpECiB HOro Yy4YacHUKIB, IHTEpPECiB Jep>KaBU YU
TepUTOpiaIbHOT TpoMaau [77, . 9]. Takuii nepelik 03HaK PABOBOTO CIIOPY BUTIISAIAE
gemo  ¢parmentapuuM. lle MOSICHIOETBCS — TPAAMIIMHUM I BITYU3HAHOI
IOPUCTIPYCHIII TTX00M JI0 BUPIIIEHHS MMPABOBUX CIOPIB MEPEBAKHO B CYIOBOMY UH
AJIMIHICTPAaTUBHOMY TOPSJIKY, TOMY CE€peJl HaBEeAECHUX O3HaK BIICYTHI Oyab-sKi 3TaJIKN
PO MOKJIMBICTh aIbTEPHATHBHOTO (TI03aCYy0BOTO) X BUPIIICHHS.

Ha mamry aymky, o3HakamMM TpaBOBOTO CIIOPY €: a) HASABHICTh MPOTHPIUYS,
cynepedky; 0) chepa iX BAHUKHEHHST — BITHOCHHH, BPETYIhOBaHI IPaBOM; B) YIaCHUKH
— Ccy0’€KTH MPaBOBIAHOCHH; T') MIACTaBa — MPaBOBI MPUYUHA BUHUKHEHHS TIPABOBOTO
cropy; r) GopMyIIIOBaHHS MPETeH31H, 3anepeycHb; /1) HaMaraHHs y4aCHUKIB BUPIIIATH
IpaBOBHIA cITip Oe3mocepeaHbo ad0 3a MOCEPETHUIITBA TPETHOI CTOPOHU (CYAY, OpraHy
yOJIYHOT BJIaJ iU, TPETEUCHKOTO CYy, MEIiaTopa, eKCIepTa); €) JOTPUMAHHS TICBHOTO
HPOLIEAYPHOTO MOPSIKY BUPIIICHHS CIIOPY (BU3HAUYEHOTO 3aKOHOM, YTOJ0K0 CTOPIH); €)
BUPIIICHHS TPABOBOTO CIOPY ILIAXOM MPUHHATTS pillieHHst (Cyay, opraHy myOidaHOT
BJIQ/IM, TPETEUCHKOTO CYAY), YKJIAJACHHIM YroAu (MUPHOT yroau) TOIIIO.

['omoBHMM 3aBIaHHSIM BHUPIMICHHS MPABOBOTO CIOPY € BIUIMB Ha KOHMIIKTYIOU1
CTOPOHH ISl BPET'YIOBaHHS KOHDIIKTY (Cymepedku, MpoTupiaus). « BupimryBaTtuy, 3a
TIIyMaqyHUM CJIOBHMKOM, O3HA4ae€: a) PO3AyMYIOYH, OOMIPKOBYIOYH, TOXOIUTH [0
AKOT0-HEOYIb BACHOBKY; 0) 3HaXOIUTH SIKY-HEOYAb BIANIOBLIb, pO3B’A3yBaTy MMUTaHHS,
PO3CYINTH, MOKJIACTH COO1, MPUUHATU PIICHHS, YPAIUTH, YXBAIUTH; B) JOBOJUTH 10
MIEBHOTO pe3yibTaTy SKy-HEOyIb MAl0, CTaH 1 T. 1H.; T) BUKOHYBAaTH, 3JIMCHIOBATH
noOyI0BY, PO3MIllieHHs, 100Ip 1 T. iH. Yoro-HeOyap meBHUM crocobom [130, c. 249].
HaBeneni mosicHeHHST CyTi IIbOTO CJIOBA JAAIOTh 3MOTY CKJIACTH YSBJIEHHS MPO MOJKJIMBI
NUIIXW BIUTUBY Ha KOH(MIIIKT 1 HA CTOPOHH TIPABOBOTO CIIOPY.

Po3pi3HAIOTE 1Ba OCHOBHI NUIIXH BHPIIICHHS TIPAaBOBOTO CIIOPY:

1) xKoMIIpoMicC — 3r0/1a, MOPO3YMIHHS, IO JOCITHYTI IIUIIXOM B3a€EMHHUX TTOCTYIIOK
ctopin [52, €. 329]. ¥V TinymauHOMY CIIOBHUKY «KOMIPOMIC» TPAKTYEThCS SIK 3roja 3
KAM-HEOYb Y YOMYCh, IO JOCSTAEThCA B3aEMHUMH MOCTYIKAMM; MMOCTYIIKA 3apaau

nocsraends meru [130, ¢. 875]. BupimeHHs: mpaBoBOro CHOpy HUBIXOM KOMIPOMICY
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3IACHIOETHCSI HE OJTHOOIYHMM HaB’ SI3yBaHHSAM BOJIL, @ U€pe3 aKTHBHY B3aEMOJIi0 000X
KOHQUIIKTYIOUMX CTOpiH. Pe3ynpTarom moske OyTu 30epekeHHs MO3UIliii CTOpiH, abo
y3rOJ>KEHHI OOMEKEHHS 3 ypaxyBaHHSIM IpaB Ta IHTEPECIB YHACHUKIB CIIOPY;

2) IPUMYCOBE TPUMUPECHHS, B OCHOBI IIbOTO CTIOCO0Y € HaB’sSI3yBaHHS OJHIN 31
cTopiH (a0 TPETHOI CTOPOHOIO BCIM yUaCHUKAM) B3aEMOBITHOCHUH, PE3YJIbTAaTOM SKUX
MOXke OyTU: a) aCUMETpUYHE BUPIIICHHA (PE3y/lbTaTOM SKOTO € MepeMora OJHOTO i
nopaska IHIoro); 0) cuMmerpuuHe BupimeHHs (y MICYMKY YaCTKOBHMK BUTpail abo
nporpai 000X CTOPIH).

BupimenHas KOH]IIKTIB TOCATAETHCS 3a JOMOMOTOI0 PI3HMX CIOCOO0IB, a came:
CUJia, CyJIOBUH TOPSIIOK, 3BEPHEHHS 10 JIEpKAaBHUX OpPraHiB a0 OpraHiB MICIIEBOTO
CaMOBpSIIYBaHHS (3aJI€KHO BII PIBHS), 3a JIONMOMOIOI0 albTEPHATUBHUX CIOCOOIB
BUpIILIEHHS cropiB. lIpunuHEeHHsS KOHQIIKTIB MOXJIMBE B PE3YNbTaTl MOAIN, SIKI HE
3aJie)Karh BiI BOJI CTOpiH ab0 B IHIIMKM cmocid, CKIacTH iX BUYEPIHUN MEpeITiK
HEMOKJIUBO.

BupiiieHHst mpaBoBOTo KOHQIIIKTY Ta MPaBOBOTO CIIOPY Pi3HI 32 CBOEIO CYTHICTIO
spulla. He 3aBxkau BUpIIIEHHS MPaBOBOTO CHOPY NPU3BOAUTH [0 BHUPIMICHHS
MPaBOBOTO KOHMIIKTY, IHKOJHM CYIOBE PIMIEHHS OO0 IPABOBOTO CIOPY MOXKE
NPU3BECTH JO 3arocTpeHHS KOH(PIIKTY. be3 yCyHEHHS OHTOJIOTIYHOTO 3MICTY
KOHQIIIKTY, Oro mpenmMera 1 MpUYHMH BIH MOKe MocyiabitoBaTics abo mepepocTaT B
IHIIUM KOH(JTIKT.

BupiiieHHsI KOH(IIKTIB CUJIOI0 € OJIHAM 13 HalCTapillMX Ta O3Havyae, 10 MpaBo
Ha 0ot cuibHILOro. ChOTro/IHi, SIK 1€ HE AUBHO, 1Ie 0araro KOHQIIKTIB BUPIIIYIOTHCS
CWJIOBUMH MeToAamu. I3 mporo mpusoay I'. KinimoBa 3a3Havae, mo 1 IPUIAIHOTO
KOH(JIIKTY 3aCTOCYBaHHS CHWJIOBHX NPUHOMIB, HACWUJIBCTBA HE € MPOTHUIIOKA3aHHM.
HacwiibcTBO, KO BOHO 3aCTOCOBYETHCS 13 3aKOHHUMH TIPABOOXOPOHHUMH OpTaHaAMH,
HEPIIKO MOKe OyTH HEOOXITHHM JJI BIUIBEPHCHHS YW MPHUIIMHECHHS KOHQIIIKTY ab0
NOKapaHHS BUHHUX. BaximBo, mo0 BOHO HE MEPETBOPIOBAIOCS HA 3HAPSIAIS
Oe34MHCTBA 1 MOPYIICHHS MpaB TPOMaJsiH, a OyJlI0 HEOOXITHUM 1 JOCTATHIM 3aX0J0M
HaBeJIeHHsS MOPAIKY. TOMy HaCWJIbHHUIIBKI, TPUMYCOBI 3aX0JHM B 0ararbOx BUMAJKax

CYNPOBOJIXKYIOTh FOPUIUYHUN KOHDIIKT MPOTATOM yChOTO OO PO3BUTKY, HAIIPUKIIA,
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OTIepaTHBHI 3aX0AM IIOJI0 3aTPUMaHHS 3JIOUMHIISA, BUOIPKOBI 3aX0/Id MPUIMHEHHS Ta
IHII OpuMycoBl Ali  (0OWIyK, OIJIAA, NPUBEACHHS), 3aX0AW IOKApaHHS, IIO
npusHavdarThes cyaom [78, €. 105]. HaBeneHi npukiaqu HACWIILHUIIBKUX, TPUMYCOBHX
3aX0[IB SIK CIIOCOOY BUPIIEHHS KOH(IIKTIB, Ha HAILy AYMKY, HE € I0CTaTHbO BAAJIMMHU
Ta TMEPEKOHJHMBHUMH, TMPOTE 3alepeuyBaTd ICHYBaHHS CHJIOBHX CIIOCOOIB BUPIIICHHS
KOH(IIKTIB Y Cy4acHOMY CYCIUILCTBI HE Oy/eMo, ajke 3aralbHOBIIOMO, IO 37]aBHA
OJHUM 13 TaKMX CTIOCOOIB BUPIICHHS MDKIEp>KaBHUX KOH(IIKTIB € BiifHA.

Bonnouac cminm 3BepHYyTH yBary Ha Te, IO BHUPIIMIEHHS TNPABOBHX CIHOPIB
CHJIOBUMH CTIOCOOAaMH HEMOJKITMBE. 3aCTOCYBAHHS CHJIH ITiJ] Yac BUPIMICHHS ITPaBOBOTO
CIOPY MOPYIIYE BCTAHOBJIEHY NpPOLEAYpYy, HOro 0O0OB’S3KOBY CKIaAOBY, IO B
pe3yibTaTl HIBEIIIOE caM IpaBoBUM ciiip. HaBeneHuii aciekT JOCUTh TOKa30BO CBIAYUTH
PO PI3HULIIO MDK TPABOBUMH KOH(IIIKTAMH Ta IPABOBUMHU CHIOPAMHU.

CynoBwuii mopsiIOK € ciocoO0M BUPIIIIEHHS! IPABOBUX CTIOPIB, KUK 3a0e31medye
Jiep>KaBa K CyBepeH Ha BiacHId Tteputopii. [IpoOnemu BupillieHHS MpaBOBUX CIOPIB
opraHaMM CyaO0BOI BjJagd IOCIDKyBanmucs Ha auceptamiinomy [197; 214] Ta
moHorpadigaomy [24; 73; 143] piBHIX AOCUTH IIUPOKO, TOMY IIUM IIMTAHHIM MU HE
OyneMo MpUAUIITA HAAMIPDHY yBary.

Bupimiensss npaBoBHX CHOpiB B aaMmiHicTparuBHOMY mopsaky [38] opramamm
JIep>KaBHOT B Ta OpTaHaMH MICIIEBOTO CAMOBPSIYBaHHS TaKO>K BUXOJUTh 32 MEXI
OpeIMeTa HAIIOTO JOCHUKEHHSA. Xoda HEOOX|AHO BHU3HATH, L0 €W Hampsm
pO3pOo0JIEHNIT MEHILIe. HAyKOBIIl 3a3BUYail NPUAUIAIOTH YBary aJMIHICTPAaTHUBHOMY
MOPSJIKY BHUPIINICHHS IPABOBUX CIIOPIB €MIBOJUYHO, B MEXKaxX IHIIMX TEMaTHYHHUX
JIOCIIIKEHD.

ABC saBs110Th CO0010 MIMPOKY CUCTEMY CITIOCO01B, 32 JOTTOMOTOI0 SIKMX CTOPOHH
MOXYTh BUPIIMUTA TMPABOBUN CIp, HE 3BEPTAIOYUCH 1O CYAy YM IHIIMX OpraHiB
JepKaBHOI BIIAAW Ta OpPraHiB MICIIEBOTO camoBpsayBaHHs. lleli Bua BUpIIMICHHS
NPaBOBHX CIOPIB BIJOMUI 3/1aBHA, OJTHAK Y CYYaCHUX YMOBaxX CYCHUIbHOTO PO3BUTKY
BIH HaOyBa€ BcE€ OUIbLIOI AKTyaJIbHOCTI W PO3IJISAAE€THCS SIK Jl€Ba ajbTEpHATHBA
CyIOBOMY Ta aJMIHICTPaTUBHOMY MOPSAKY BUPIILIEHHS MPAaBOBUX CHOPIB. Y Oararbox

KpaIHaX I[OBOJIi PO3BUHYTA IIPAKTHUKA AJIbTCPHATHBHOTO BI/IpiIJ_IeHHSI IMpaBOBHUX Cl'IOpiB,
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10 J1a€ MOJKJIMBICTh 3MEHIIMTH HABAHTQ)XCHHS HAa OPTAaHW CYAOBOI BIaJIH, 3HU3HUTU
BUTPATH CTOPIH, CIIPOCTUTH MPOIEAYPY Ta CKOPOTUTH CTPOKH PO3TIsiAy crpaB. Haszea
«IbTEPHATUBHD TPAIUIINHO BUKOPUCTOBYETHCS ISl TOTO, IMI00 BIAMEXKYBATU TaKUN
BU/JI BUPIIICHHS CIIOPIB Bl CYJIOBOTO Ta aJIMIHICTPATUBHOTO. ¥Y 3B’S3KY 3 IIUM JIOCUTh
4acTO albTEPHATUBHE BUPIIICHHS IIPABOBHUX CIIOPIB HA3MBaIOTh HeAepKaBHUM [85], 1110,
Ha HaIly JyMKy, € OUthIll npaBwiIbHUM. OJIHAK, 3BaXAI0YX HAa 3HAYHY IMOIIMPEHICTD Y
HAyKOBIM JiTeparypi, TEpMiHA Y AUCEPTAIIHHOMY MOCIIIKEHHI JJIs XapaKTePUCTHKH
MOPSJIKY BUPIIMICHHS TPABOBHX CIOPIB CJI0OBAa «aJbTEPHATHBHD) Ta «HEIEP)KaBHDY
BUKOPHUCTOBYIOTHCS SIK CHHOHIMH.

IlpaBoBmii TepMmin «alternative dispute resolution» B opuriHani HE MICTHTH
MOSICHEHHSI, 10 1€ cnocobu, dopmu, 3acodu, nporenypu yu meroau. M. Ilominryk
CTBEPJI)KY€E, LI0 HAMOUTBII BIAIMM TMEPEKIAJAOM 3aralbHOBU3HAHOTO IHO3EMHOTO
TepMmina «alternative dispute resolution» € «anbTepHaTHBHI CHOCOOM BUPIIICHHS
cropiB» [149]. Oxni HaykoBIII BBaXKarOTh, 10 MOBY CJI BECTH IPO ajJbTePHATHUBHI
dbopmu BUpIIIEHHS CHOPIB, APYri B3arajil HaMaralTbCs YHUKHYTH IIbOTO MUTaHHS 1
IPOIOHYIOTh MEPEKIIaa — ajJbTepHATUBHE Bupienus cropis [105].

BpaxoByroun MHCKYCIHHICTH MHUTAHHS, BBA)KAEMO, IO B IIbOMY AaCIEKTI OUIBII
MPaBUJILHO BECTH MOBY PO CTIOCOOM, a HE Tipo dhopMu BupimeHHs cropis. Dopma — 11e
30BHINHIA BUpa3 Oyab-iKOi comiaapHOi gilicHocTi [56, €. 396]. locmimxyroun
MEXaHI3M BHPIIIEHHS MPaBOBUX CIOPIB, Ha Hally AYMKY, aKIEHT CJIJI CTaBUTH Ha
BHYTPIIIHINA, 3MICTOBHINA CKJIaJIOBIH ITLOT'0 MIPOIIECY — CTIOCO0aX, aJi’kKe TX 3aCTOCYBaHHS
CTOPOHAaMHM, YMOBHOBAKEHUMH OcobOamu (apOITpoM, MEIIaTOpoOM, EKCIIEpTOM) Ja€
3MOTY BUPINIMTH TMPABOBHUMA CIHip. 3a TIIyMauyHUM CJIOBHHUKOM, CTHOCI0 — TIEBHA Jis,
npuiiom abo cuctema NpuioMmiB, sika Ja€ MOKJIMBICTh 3pOOUTH, 3AIMCHUTH 1110 -HEOY11b,
JTOCSITTH YOTOCh; T€, IO CIYXKUTh 3HAPSIAIAIM, 3aCO00M 1 T. 1H. y SAKIM-HEOYab CTIpaBi, il
[130, c. 390]. Xoua ciix BM3HATH, II0 B IIMPOKOMY pO3yMiHHI popma — 1ie: 1) oOpucH,
KOHTYpH, 3O0BHIIIHI MEXKI MpeAMeTa, 10 BU3HAYAIOTh HOTO 3OBHINIHIA BHUIJIA,
KoHbiryparis; 2) Tum, OymoBa, crocid oprai3amii 4oro-HeOyab, 30BHIIIHIA BUSB
AKOTO-HEOYb SBUIIA, OB’ A3aHUN 13 OO CYTHICTIO, 3MICTOM; 3) CIOCI0 ICHYBAaHHS

3MICTYy, WOT0 BHYTPIIIHA CTPYKTypa, OpraHi3aiis 1 30BHILHIA BUpa3; 4) BUIUMICTb,
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30BHIIHIA OiK 4Yoro-HeOynb, mo He BimoOpaxkae cyti cmpaBu [130, €. 665]. L
KaTeropisi MOXe OXOIUIIOBAaTH HE JIMILE 30BHIIIHI, a i BHYTPIIHI CKIQJHUKU HPOLECY
BUPIILIEHHS] IPAaBOBUX CIIOPIB.

Y miii chepi HaykOBOTO MOINYKY y mparmsgx nociimaukiB [93] mocuts dacto
TPAIUISIETHCSI CHHOHIMIYHE BXKMBAHHS CIIOBOCIIOJyYEHb «aJbTEPHATHUBHI CIIOCOOM» I
«aIbTEPHATHUBHI METOM», X0Ua 3aralTbHOBITOMO, III0 TMOHATTS «METO» € IIUPIINM, HDK
MOHATTSA «CTOCIO», y Teopii JAeprkaBH 1 MpaBa METOJ BH3HAYAETHCH SIK CYKYIHICTH
npuiioMiB, 3aco0iB, cmocoOiB [56, c¢. 400]. Merox (Bim rpem. methodos — murax
TOCIKCHHS, BYEHHS) — CYKYOHICTHP TpPHUHOMIB (Omeparii) NpakTHIHOTO Ta
TEOPETUYHOTO CIPUUHATTA W Mi3HAHHS (3aCBOEHHS) SBULI MPUPOAH Ta CYCHUIBHOTO
KUTTS, 110 3aCTOCOBYETHCS B AKIM-HEOYIb ramy3l AJIBHOCTI (Hayll, BUPOOHHUUTBI
to1o) [6].

bararoMaHITHICTh CYCHUTBHOTO HUTTS 3yMOBJIIOE BHHUKHEHHS, ICHYBaHHS Ta
OPUNUHEHHA  BEIMYE3HOI  KUIbKOCTI KOHQUIKTIB, T€BHA YacTMHAa 3  SKHUX
TpaHCc(hOPMYEThCS y IPABOBI CHIOPU. IX BUPIIIEHHS € OJJHUM 13 OCHOBHUX 3aBJIaHb Oy/1b-
K01 ieprkaBa. L GyHKITS MOKIamaeThesi Ha OpTaHK CYA0BO1 BIIAAH, OJHAK K CBITUHTH
BITYM3HIHUN 1 3apyODKHUN MOCBI, JHINE CyJd HE MOXeE 3a0e3medyuTH e(PeKTHBHE
(GYHKITIOHYBaHHS CHUCTEMH BHPIIICHHS TTPaBOBUX CIIOPIB. JIJII IeMOKpaTHIHOT Aep KaBr
BOXJIMBE 3HAUYCHHS Ma€ HAABHICTh albTEPHATUBHU, CYO’€KT MpaBa MOBUHEH MAaTH
MOXJIMBICTh  CaMOCTIHHO 0O0OUpaTd CHocoOM BUPIIIEHHS TPaBOBUX CIOPIB.
AnbTepHaTHBa — HEOOXITHICTH BUOOPY MK JIBOMA 200 KUIbKOMa MOKIIMBOCTSAMM, IO
BUKJIIOYal0Th oaHa oany [130, €. 27]. Banrno-amepukanchkiii nmpaktuili ABC BHHUKIH
SK TbTEPHATUBA [IMBUILHOMY CYJOYHMHCTBY, K€, HE3BOKAIOUU HA HOTO 3HAYYIIICTh JIJIs
CYCIUTHCTBA 3arajioM, € TPUBAIUM, JOPOTHM, CKIQIHUM JIJIsl y4acHUKIB criopy [87, C.
7].

[IpoTe B HayKOBIii JliTepaTypi ICHYE TaKOXX IHIIUH IMIAXiA, BIAMOBIAHO IO SKOTO
nepskaBHe cynounHCTBO Ta ABC sBISIIOTh COO0I0 €JMHY CHCTEMY BHUPIIICHHS CIIOPIB,
AKY BUKOPHUCTOBYIOTh y KOMIUIEKCI CTOPOHH CIIOPIB. JlOTpUMYIOUUCH Takoro miaxoay,
HEMOYJIMBO TOBOPHUTU NP0 alTbTEPHATUBHICTH, amxe pazoMm cyd Tta ABC saBiswoTH

coboro enune muie. lle me oauH apryMeHT NpPaBWILHOCTI BHU3HAYEHHS CIIOCOOY
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BUPIILICHHS [TPABOBUX CIIOPIB HE SIK aJIbTEPHATUBHOIO, & SIK HEJEPKABHOTO, OCKUIbKU
ABC He BUKITIOUA€E CYAOBUN MOPSAIOK, a MOXKE OMY IEpelyBaTH, TIOTIOBHIOBATH.

HepxaBHe cynounHcTBO Ta ABC ICTOTHO BiIpIBHSIOTHCSA 32 CBOEIO CYTHICTIO,
o3Hakamu, npuHImnamu QyakiionyBanas. ABC He Moxe 3aMIHUTH CYAOBUI MOPSI0K
po3risiay mpaBux cropiB. CymoOuyMHCTBO — II€ OCHOBHUM IHCTUTYIIIMHUNA €JIEMEHT
CHCTEMHU BHUPIIIEHHS CIOPIB, TOMY KOXHa JiepX,aBa y CBOEMY 3aKOHOJABCTBI
CaMOCTIHHO BH3HAYA€E, 5Kl CIIOPU MOXKYTh OYTH BHPIIICHI BUKIIOYHO Cy/IaMH, a SKI —
3actocoByroun ABC. Cy0’exTH MpaBOBIMHOCHH MOXYTh ckopuctatucs ABC sk
JTOJaTKOBUM BaplaHTOM 3axXHCTy CBOIX TIpaB, BIICTOIOBaHHS iHTepeciB. Taka
MOJKJIMBICTh € OCOOJMBO JAOPEYHOIO Y 3B’A3KY 3 HEe(EKTUBHICTIO (DYHKIIIOHYBAHHS
CyZIOBO1 BJIaJH, 3POCTAaHHSIM KUIbKOCTI CIIpaB y MHPOBAIKEHHI CYJIB, UM HAasIBHOCTI
IHIIIMX YUHHUKIB 00’ €KTUBHOrO abo cy0’ekTMBHOTO Xapaktepy. Ilupoxke
BripoBakeHHst ABC B YkpaiHi, X HalexHe MpaBOBE PEryaIOBaHHS, PO3IIUPEHHS KOJia
CIIOpPIB, SIKI MOXYTh OyTH BupimieHi 3a aonomororo ABC — 1ie Kpok y Hampsmky
BJIOCKOHAJICHHSI MEXaHB3BMY 3a0e3MeuYeHHs] JOCTYIy 10 MpaBOCYAs, 10 € OJHUM 13
NPIOPUTETHUX 3aBJaHb HA CYYaCHOMY €Tarll IepKaBOTBOPEHHSI.

Bynyuu enemMeHTaMu CUCTEMH BHpIllleHHs npaBoBux crnopiB, ABC ta nep:xaBne
CYIOYMHCTBO TIEpeOYBAIOTh Y B3a€EMO3AJICKHOCTI Ta CBOEPUTHIA KOHKYPEHII.
Bzaemozanexnicte nossirae y tomy, mo ABC moske nepenyBatu cyJ0BOMY PO3IIILY
OpaBOBOIO CHOPY (HAaOpHUKIaJ, MEPErOoBOPH CTOPIH) YU JOMOBHIOBATH HOro (10
NPUKIAAY, YKJIAJAEHHS MeEalliiiHoT yrojayd Ha eTani BUKOHAHHS CYJAOBOTO PIIICHHS).
Te3a cTOCOBHO KOHKYpEHIIIl 3a3HaYEHUX MIICUCTEM MOXKE OyTU CIPUMHATA KPUTUUHO,
aJI’ke 1X MOTEHINAN 1 MOXKJIMBOCTI a0COJIIOTHO PI3Hi, KOXKHA 3 HUX Ma€ CBOI NepeBaru ta
HenoJiku. [IpoTe mpakTka BUPIIEHHS MPABOBUX CIIOPIB OpraHaMH CYAOBOT BJaJU Ta
B 3actocyBaHHs ABC cBifuuTh NpPO HASIBHICTh TaKOi KOHKypeHIii. BupimeHHs
NPaBOBHUX CHOPIB € CBOEPITHOIO MOCIYrol0, 3aMOBHUKAMHU SIKOi € YYaCHHKH CIIOpY.
3a3BUyaid, XTO Kpalle HAJa€ MOCIyry, A0 TOTO 1 3BEPTAOTHCH.

ABC MOXyTb 3aCTOCOBYBATHCS y PI3HUX Tally35X IIpaBa, 1€ 3aJICKUTh Bl METH
cropiH. Criopu, siki BUPIIIYIOTh 3a jonomoroto ABC, BpaxaroTh K 3a Cy0’ €KTHUM

CKJIQJIOM, TaK 1 3a cymamu. [HcTUTYy1il, K1 HagatoTe nociayru y cgepi ABC, 3aiiikaBieHi
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y BJIIACHOMY pO3BUTKY, TypOyIOTbCS MpO CBiil aBTOPUTET, a TOMY IOCTIIHO
yIOCKOHATIOIOTh NPaBUIIa BEJIEHHS Mpolecy (30KpeMa 111010 TPUCKOPEHOT MPOLEAypH),
peKoMeHAaIlli moa0 KOHQUIKTY HTepeciB, 300py /10Ka3iB, 3aCTEPEkKEHb Yy JIOTOBOPI,
3a0e3nevyBajIbHUX 3axo0/iB. BoHM 10atoTh mpo BiacHy pemyTalito, MiITBEPIKEHHIM
OT0 €, HAIPUKIIA, TE, 1110 3@ BECh Yac ABUIbHOCTI MBKHApOAHOTO apOITpaXKHOTO CYTy
npu MbkHapoaHiii Toprosiii nanari (International Chamber of Commerce International
Court of Arbitration) me Oymo JKOZHOrO BHIIAAKYy 3BHHYBaueHHS apOITpiB Yy
kopymiiifanx ckanaanax. Omke, ABC ta gep>kaBHe CyJJOYMHCTBO B YMOBaX CBOEPITHOT
KOHKYPEHIIIl MalOTh TTOCTIMHO BJIOCKOHAIIOBATHCS, Bl Y0T'0 BUTPAIOTh CYO’ €KTH IpaBa.
3arajom 1ie CIpusTUME MOKPAIEHHIO CUCTEMH BUPIIIIEHHS MMPAaBOBUX CTIOPIB B YKpaiHi.

VY HaykoBiil niteparypi icHyroTh pi3HiI Bu3HaueHHs ABC [241, c. 5; 243, c. 2].
HOpuanunuii cnosuuk «Black's Law Dictionary» («lOpuanunmii cioBHuK biiekay)
[240] Buznawae ABC sk mporneaypy sl BUPIIMICHHS CIOPIB IHIIMMH CIIOCOOAMH,
BIMIHHUMHU Bl CyJIOBOTO, TAKUMH SIK MEIaIlis Ta apOiTpak.

Crnoauk  IlIBeitnapcbkoi  apOirpakHoi  acomiarii Bu3Hauae ABC sk
1) HEOOOB’ I3KOBE JIPY)KHE BHPIIICHHS CIOPY TPETHOI CTOPOHOIO, HE BKIFOYAIOYH
apoirpax (y €Bpomi); 2) Oyab-saKe BHPIIICHHS CIIOPY, SKE BKIIIOYAE TPETIO CTOPOHY, 3a
BUHITKOM CYIOBOI0 Tpoliecy, Bkaouaroun apoOitpax (y CIHA) [267, c. 6]. Inmmit
opuaAnYHui cioBHUK Bu3Hauae ABC sik 00’ €IHyIOuUMid TEpMiH, SIKUH OTIHCYE METOMH,
Kl CTOPOHH MOKYTh BUKOPHUCTOBYBATH, OKPIM CYAOBOTO, BKIIIOYAIOUH TEPErOBOPH,
Mmemiamiro Ta Oarato BB apOirpaxy [230]. OauH B HAWBITOMIIIMX EIEKTPOHHHUX
cioBHUKIB Bu3Hayae ABC sik criocid BHUPIIIEHHSI CTIOPY HE 3BEpTarO4KCh 10 cyay [1].

OnHi€r0 3 MPUYMH HAsABHOCTI BEJIMKOT KUTBKOCTI migxoaiB 70 po3yMiHHs ABC e
T€, 1110 HAYKOBIIl Ta MPAKTUKU BKJIIOYAIOTh O HHOTO PI3HI CIOCOOU BUPIILIEHHS CIIOPIB.
Tak, nexro He BUPBBHSAE apOITpaXxk SIK albTePHATHUBHHUI CTMOCIO BUPIMIEHHS CIOPIB Y
3B’ 3Ky 3 HOT'0 000B’ I3KOBICTIO U1t CTOPIH [234], iHII 3a3HAYAIOTh, IO IIEPETOBOPHU HE
€ ABC depe3 Te, 1m0 mig yac eperoBOpiB MPUCYTHI FOPUCTU CTOPIH 1 BICYTHS TPETA
ctopoHa. Sk 3a3Hauae Jlopn Bynbd, OCHOBOMOJOXHUK pedopM aHTIHCHKOTO
OUBUILHOTO mpolecy, ocHOoBHUMHU ¢opmamu ABC € apOirpax, aaMIHICTpAaTUBHI

TpUOYyHaIIM, MCEBAOCYIOBUI pO3TIIsil, OMOyIAcMeH Ta Mmemianis. BonHouac Oararo
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JOCITHUKIB aMIHICTPATUBHI TPUOYHAIM Ta OMOY/JICMEHA HE BITHOCSTH 0 PI3BHOBUIIB
ABC [144].

Heski Biruyn3HsaHi HaykoBii [189] momwuikoBo HasuBaroth ABC mocymoBuMu
crnoco0aMu BUpIIIEHHS ciopiB. HenmpaBWIbHICTh TaKOTO MIAXOAY MOJISATAE Y TOMY, IO B
HHOMY aIpiopi nepeadavaeThCs HASIBHICTD CYIOBOT0 IPOIIECY SIK 000B’ S3KOBOT YaC THHU
BUpIIIEHHs criopy. Hatomite 0arato crnopiB B3araii HEe BUPIIIYIOTHCS Y HAIIOHAIBHUX
Cyllax y 3B’SI3Ky 3 THM, IO yroJ0i0 NepeadadyeHo BUPILIEHHS CIOPY 3a JOTOMOIO0I0
TIEPErOBOPIB, MEiaIlii 9u apOiTpaxy.

H. Bo3Hiok BH3HaAYae, Mo aabTEPHATHBHI CITIOCOOM BUPIMICHHS TOCITOIAPCHKO -
NpaBOBUX CMOPIB — II€ 3aCOOM HECYIOBOTO BIUIMBY Ha CIIIp, II0 BUHUKAE Yy MPOILEC]
3AIMCHEHHSI TOCNOIAPChKOT AITIBHOCTI, METOIO SIKUX € YCYHEHHSI CYNEPEYHOCTEN MK
CTOpPOHAMH, HOTO BUPILIEHHA a00 MIHIMI3alllsl HEraTUBHUX HACIIAKIB JJI1 Y4aCHUKIB 3a
MiHIMaTLHUX BUTpaT 4dacy 1 komriB [33]. Bapro 3ayBaxkutu, mo ABC He 3aBxau €
MEHIII BUTPATHUMHU, aHDK CyAOBUHN po3risig. OKpiM IIbOTO, BOHU 3aCTOCOBYIOTHCS HE
JMIIE JJi1 BUPILIEHHS] TOCMOAPChKUX CHOpPIB. 3a JOMOMOTOI0 apOiTpaxy, Meiallii,
MIEPErOBOPIB MOXKYTh OyTH BHUPIIMIEH! ¥ IHII BUIM CIOPIB. 3aBASKH YHIBEPCAITLHOCTI
ABC naroth 3M0TY BHpIITyBaTH OUTHII MIMPOKE KOJIO CTIOPIB, aHDK HAI[IOHATLHI CY/IH.

B. KonycoBa y cBoii#t npami [85] mpomonye TepMiH «HeAEpKaBHI IPOLEAyPU
YPEryoBaHHS IIUBUILHO-TIPABOBUX CIIOPIBY, aKLEHTYIOUH yBary Ha OJHiH 13 TOJOBHUX
o3Hak ABC — HenepkaBHocTL 3. KpaciioBchka 3a3Havae, 10 BUPILEHHS CIOPIB — L€
3aCTOCYBaHHS (HANPUKIA, TPETEHChKUM CYJOM) MPaBOBUX HOPM 1 YXBaJICHHS
000B’A3KOBOTO Il CTOPIH PIIIEHHS, SIKE I'PYHTYEThCS HA 3aKOHOJABCTBI Ta IHIIMX
MOXKJIMBUX JDKepenax IpaBa. MeToll «BUPINIEHHS CIOPY» 3aCTOCOBYEThCS MPH
3BEPHEHHI /10 TaKUX CMOCOOIB albTEPHATUBHOTO BUPIIIEHHS CIOPY, K TPETEUCHKUH
O3S 1 MDKHApOJHUN KOMEpIiHHuN apOirpax. Ha BinMIHY Bif «BUpIIMIEHHS CTIOPY»,
METOJ] «BPETYIIOBaHHS KOH(IIKTY» 3aCHOBaHHM Ha JOCATHEHHI KOMIIPOMICY IIISTXOM
BEJICHHS KOHCTPYKTUBHHMX II€PErOBOPIB CTOPOHAMH CAMOCTIHHO abo 3a CHIPUSHHS
HE3JIEKHOTO  cremianicta (IOCepenHuKa, Meaiaropa Towmo) Y  pe3yibTari
«BPETYOBaHHS KOHPIIKTY» CTOPOHH JOXOSATH KOMIIPOMICY — YKIIaal0Th Yroay Ipo

BPETYJIIOBaHHS KOH(JIIKTY, SIKa 32 CBOEIO MPHUPOJIOI0 B OUIHIIOCTI BUMAAKIB € HOBUM
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IUBUILHO-TIPAaBOBUM J10TOBOPOM (HOBali€r0). [Ipu BUKOpUCTaHHI METOY «BUPILLIEHHS
cropy» mpobJyiemMa BUPIUIYETHCS CTOCOBHO ICHYIOUMX MpaB Ta OOOB’SI3KIB CTOPIH
(MpaBOBIAHOCUH CTOPIH), @ B pa3i «BPEryIIOBaHHSI KOH(QIIKTY» CTOPOHU NPArHyTh
y3TOJIUTU CBOI IHTEPECU 1 JOCSATTH B3aEMOINPHUHHATHOTO TPUIHMHEHHS KOH(IIKTY.
TakuM 4MHOM, BHUPIIIEHHS CIIOPY 1 BPEryIIOBaHHS KOH(DIIKTY € MPUHLIUIIOBO PI3HUMU
METOJaMH, $IKi BHKOPHCTOBYIOTHCS B albTEPHATHBHOMY BHpimieHHI crmopiB [93].
3araioM  MATPUMYIOYH Te3y 100 HEOOX|THOCTI PO3MEXKYBAHHS  IOHSITH
«BpETYMIOBAaHHS KOH(IIIKTY» Ta «BHPIIICHHS CIIOPY», BBaXKAaeEMO, IO JCSKI
TBEPJKEHHS, 3arporoHoBaHi 3. KpacutoBCbKO10 B 11 OOTPYHTYBaHHS, € TUCKYCIHHUMU.
[To-mepirie, cmip MbDK JBOMa KOMIAHIIMHA MOe OyTH BUPIMICHHH SK 3a JOMOMOTOIO
NEeperoBoOpiB, MEIALll, TaK 1 3a JOMOMOIrOK apOITpaxy; NO-Apyre, yrojaa Moxe OyTH
yKJIaJieHa HE JMIIEe MpU BpEryroBaHHI KOH(MIKTy. /[l BupimeHHs cnopy 3a
JIOTIOMOTOI0 apOITpaky CTOPOHU TaKOXX TMOBHUHHI YKJIACTU apOITpaKHY Yroay abo
BHECTH apOITpaskHE 3aCTEPEKEHHS 10 BXKE ICHYIOUO1 yTrOoJu.

Hocmimxenns cytHicHux puc ABC, cdepu ix 3acTocyBaHHs, aHaji3 mepesar i
HEJONIKIB Y TPOIECi BUPIMICHHS MPABOBUX CIOPIB HEMOXIJIMBI 0€3 3’ sSCyBaHHS
sarampHEX 03HaKk ABC Tta ix kmacmdikamii. Ha mymky B. KonycoBoi, icHyrOTh Taxi
O3HAaKM HEACPKABHUX IMPOIEAYp BpEryJiOBaHHS LMBUILHO-TIPABOBUX CIOPIB:
BIICYTHICTh BTPYYaHHS J€prKaBH; BU3HAHHS MyOJIIUHOIO BJIA/1010; TOTOBIPHUMN Xap akTep
3aCTOCYBaHHS; JOOPOBUIBHICTh 3aCTOCYBaHHS IMPOLEAYpP; CHIBPOOITHUIITBO CTOPIH;
KOH(DIIEHUIMHICT; BITHOCHA (OPMaIIbHICTh; BApIaTUBHICTh MPOLEAYD, 1X pI3HOMAHITTS
(AK BJIACTHUBICTb CYKYIHOCTI); y4acTh TPETHOT'O0 HEUTPATBLHOTO y4yacHHKA (YYACHUKIB),
1110 0OUpaeThCsi A00 MPHU3HAYAETHCS 3a B3aEMHOIO 3101010 cTOpiH [85]. Takuit minxix y
[UIOMY € TIpaBUJIbHUM, OJHAK €Kl 3 Ha3BaHUX O3HAK € JIUCKYCIMAHMM, a IHIII
3UIMIIINACS 1032 yBaroio Ha3zBaHoro daxiBii. [ Mpukiaay, BU3HAHHS IMyOIIIHOIO
BJIQJIOI0, HA HAIIl MOTJISAI, HE € XapakTepHoo o3Hakoo ABC, a takox He BCci Buau ABC
nepeadayarTh y4yacTh TPEThOI0 HEUTPaAbHOTO ydacHUKa. Sk ysaBuseTbes, nis ABC
NPUTAMaHHI TaKl O3HAKH

— HEJIEP)KaBHUI XapakTep;
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— JOTOBIPHHUM XapakTep 3aCTOCYBAaHHS, L0 0a3yeThCs HA B3a€EMOY3TOKEHOMY
BHU3HAYEHHI IPOLIEAYP T4 BUKOHAHHI IPUMHITUX PILICHb;

— YyHiBepcalbHICTh (32 nonoMororo ABC MOXyTh BUpIUIyBaTHCS CIIOPU MDK
(GBUYHUMY, OPUAUYHUMHU O0CO0aMH, MDKHApOJHMMM OpTraHBBalisiMH, Jep>KaBaMu,
COI03aMHU JIepKaB);

— mpaBoBHil xapakTtep (3actocoByroun ABC MoKHa BUPIIIUTH K BXE ICHYIOUI,
TaKk 1 TMOTCHIIMHO MOXJIHMBI CHOpH, sKi 0a3yloTbcs Ha mpaBax abo 000B’sA3Kax
BU3HAUYECHUX MPABOM);

— THYYKICT, (PIBHOMAHITTS TPUHUOMIB, 3aco0iB, BaplaTUBHICTH MPOIEAYP,
CaMOCTIl{He BU3HAUYEHHS! CTOPOHAMHU YMOB Ta MOPSAIKY iX 3A1IMCHEHHS);

— KOH(IAEHIIHHICTh (Yy4acTh Yy BHUPIIEH] CIOPY OEpyTh BHUKIIOYHO CTOPOHU
npoliecy Ta 3anpoiieHi ocoou. [apopmaiiis oTpumana B X041 YK B pe3yibTarTi pO3Is Ly
cropy € koHpiaeHmirHO0 (cT. 9) [198], BoHa He MOKe OyTH BUKOPHCTaHA B CYJ0BOMY
MPOIIEC], SAKIIO IHIIE HE OYJI0 MOTOJI)KEHO CTOPOHaMU. BiIMOBITHO /10 3aKOHO/1aB CTBA
NEeSKUX Jep>KaB OKpeMi 0COOM, HampuKJaJ MeniaTop, He MOXYTh OyTH JTOMUTaHI B
SIKOCTI CBIKIB CTOCOBHO iH(opMariii, ika cTajia iM BioMa i 4ac po3risiay CIopy).

[TopiBaIOrOuM ABC Ta cymoBuii po3riIsij CIIOPiB, MOKHA BHIUIMTH 1X CIUTbHI Ta
BiIMIHHI pucH. Jl0 CHUIbHMX MOXHA BITHECTH: a) METy — BHPINICHHA CIOPY
(po3B’si3aHHA KOH(PITIKTY); 6) CHCTEMHICTh (CTIOPH PO3TIIAIAIOTHCS CUCTEMOIO OPTaHIB
CYZIOBO1 BJIa/IM BIANIOBIIHO 10 BCTAHOBJIEHO1 FOPUCIUKIIL, a TaKOX IcCHYe cucteMa ABC
(pHI Bugu ABC, pBHI HCTUTYLI, AKI AIFOTh Y LI cdepl — MDKHAPOJIHI OpTaHI3aLlli:
MixHaponHa opranBamig iHTenekryanbHoi BiacHocTl, FOHCITPAJI, MibkuapoaHa
TOProBa Tajara Ta IH.); B) HE3AISKHICTh (CIIp pO3TJsiac YIOBHOBaXKEHA 0c00a, sKa
He3aJIeKHa Bl KOHQUIKTYIOUHUX CTOPIH Ta Ji€ HEYNEPEIKEHO); T') MHOKUHHICTh CTOPIH
(1Bi 1 OUTBIIIE); T) MOYKJIMBICTh 3aTy4EHHS EKCIIEPTIB Ta CIEIATICTIB.

Pe3ynbTaty aHanizy BIIMIHHHX PHC BHKJIJCHO Y TAOJIHIII.

IopiBusinusa cynosoro npouecy Ta ABC

Cynosuii ABC

npo1iec

Cy0’ ekt Opranu cynoBoi BuzHavaeThesi 3a 3101010 CTOPIH
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BUPILLIEHHS CIIOPY | BIaau
Yuacte y O060B’s13K0Ba Jo6poBiibHA
npoiieci
[Ipeamer Bupienns Crip nepenanuii CTopoHaMH
pO3TIBIAY CIIOpiB,  BU3HAYCHHX
FOPHCIUKITIEIO
(MACYIHICTIO) CY/IB
[Ty6niuHICTH IIpouec € [Ipouec € koOHpITEHIIHHUM
myOJIYHUM
[M'ayukicTsb [IpaBuna CropoHnu BrpaBi obpatu Oyjab-
npoluecy nependayeHi| sKMi  cnocid0  BUPIMIEHHS — CHOPY
3aKOHOJIaBCTBOM 3QIEKHO BII CKJIAAHOCTI Ta IHIIUX
YMOB
IBuAKICT CTpoku mNEeBHUX Croponu CaMOCTIIHO
OpoLecyaTbHUX il | MOTOKYIOTh MICIE 1 Yac MPOBEACHHS
YITKO BHU3HAUEHI | IPOLIECY, IO 3a3BUYail Ja€ 3MOry
3aKOHOJIaBCTBOM HMIBUJILE BUPILUTUA CHIp (HAIPUKIAL,
CnopTuBHUI apOITpa)KHUN CyIl MOXKE
NPUAHATH PIIICHHS POTITOM J1001)
[IpaBoBi 3a3Buyai  cyn VY BUMagKy HE BPETYIbOBAaHOCTI
MEXI1 3aCTOCOBYE JIMIIE | Y JOTOBOPI, 3aCTOCOBHE MPABO MOXKE
HaI[lOHAIbHE  MpaBo | OyTH BU3HAUYCHO CTOPOHAMU
CBO€1 KpalHU
OcTtaroyHicT Pimenns CTOpOHM MOXYThb BIIMOBHUTHCS
b PILLICHHS YXBAIIOETHCS Bi IMEHI | B BPETYJIOBaHHA CHOpPY Ha Oy/b-
JepKaBy AKOMY €Tall, OKpIM apOITpaxy, SKHUi
000B’3KOBO MpHIMae pillICHHS
Buxonanus Pimenns € Bukonanns pIIICHHS €

pIICHHS

000B’ A3KOBUM hife)

TOOPOBUTLHUM, OKpIM apOITpakHOTO
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BUKOHAHHS, BAKOHABYA | PIICHHS, SIKE MOXE OyTH MPUMYCOBO
ciayxk0a  3a0e3ledye | BAKOHAHE  4epe3  3BEPHEHHS [0

MO0 BUKOHAHHSA HaI[IOHAJILHUX CY/IIB

K. KoBau ciymmo BruokpemuB y cBoii npaiti [80] taki nepearu ABC nopiBHSIHO
3 CyJOBUM IPOLIECOM: KOHCEHCYaJbHE MOTOKEHHSI MDK CTOPOHAMHU, EKOHOMIS 4acy,
eKOHOMIS (DIHAHCOBHX Ta EMOIIIMHUX BUTPAT, KOHMUICHIIHHICTh, TBOPYICTh BUPIIICHHS
cropiB. OkpimM 11bOTO, BBaXkaeMo, 110 ABC po3BaHTaxyioTh Cyq0BYy cuctemy (. 8.4)
[209] Ta, sk HaCHiIOK, CHCTEMY BHKOHAHHS CYJOBUX PIillleHb, 3HWXKYIOTh PIBEHb
KOPYIILI B I€pXKaBl.

CsiroBa npaktrika ABC BHpoOwMia neBHI IPUHIUIIKM — OCHOBOIIOJIOXKHI 3acaau
ICHyBaHHS Ta ()YHKIIOHYBAHHS L[OT'O IHCTUTYTY.

1. BepxoBeHCTBa IMpaBa Ta 3aKOHHOCTI. 3a3BUYall MPaBO CTOPIH 3BEPHYTHUCS O
ATbTEPHATUBHUX CIIOCOOIB BUPIIMICHHS CIOPIB MependadyeHo 3aKOHOaBCTBOM, abo B
3aKOHO/IaBCTBI BIACYTHS 3a00pOHA JISITH MIEBHUM YMHOM. TOOTO B JESIKUX MPABOBUX
CHUCTEMax HE BCTAHOBIIIOIOTHCS MEXI PEryioBaHHs, abu HE OOMEXKyBaTH PO3BHUTOK
ABC.

2. ABToHOMIs BoJi cTopiH. Lle 6a3ucHa, ocHOBOMONOKHA 3acaza icHyBanHs ABC.
[IpuHIMnO aBTOHOMII BOJI CTOpiH O3Hayae, mo Bcl ABC 0a3yroThcsi Ha mpaBl CTOPIH
BUPIIIYBaTH CBI CHip HUIIXOM KOHCeHcycy. Llg cBoGoga Bkitoyae B cede mpaBo
obuparu Oyab-sIKMUM CIOCIO AJi BUPILEHHS CIOPY, KOMIIETEHTHY TPETIO CTOPOHY,
3aCTOCOBYBaHE MPaBO, MPABWIIA, 3a AKUMHU OyJe BimOyBaTHUCS MPOIIEC, a TAKOK MOBY 1
MicIIe po3risiay cropy. Lle nmpuHIMN TakoK BKIIOYAE B cede AEKIapalliro mpo Te, o
HISKAX JIOJaTKOBUX CAHKIIM HE MOXe OyTH 3acTOCOBAaHO JO CTOpIH, OKpIM
nependoaveHNX CTOPOHAMH.

3. HobpositbHicTh. CTOPOHH JOOPOBUILHO JAOMOBISIOTHCS BUPIMIMTH CIIp 3a
nonomororo ABC Ta 100pOBUIBHO BHUKOHYIOTH PIIICHHS, SIKE BOHM NOTOJMIM MDK
co0o10 abo sike yXBajeHE YIMOBHOBRXEHOI HUMH TPETHOIO CTOpOHOIO. Ilpu 1mpomy
apOiTpaykHe PIlIEHHS MOe OyTH BUKOHaHE B MPUMYCOBOMY MOPSJAKY BIIMOBIIHO A0

Hrro-Nopkebkoi KoHBeHIli nMpo BHU3HAHHS Ta BUKOHAHHS IHO3EMHHUX apOITpa)KHUX
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pimens 1958 p. y BuUmanky, SKIIO JepkaBa, Yy SKid apOirpaxkHe pimieHHS Oyne
BUKOHYBATHCS, € YUACHHIICIO IIi€] KOHBEHIII 1 patu(ikyBana ii.

4. TlpouecyanbHa piBHICTH CTOpIH. CTOpOHM MarwOTh OJHAKOBI IpaBa Ta
000B’s13KM Mif 4ac po3rsiay crnopy 3a nomnomoror ABC. IlpaBuna, siki cTopoHU
BCTAaHOBJIIOIOThb, € CIUIbHUMHU 1 €IMHUMHU JJIsI HUX 000X, HE3&ICKHO Bi iXHHOTO
CTaTyCy Io3a MeXaMH CIopy (HampuKIaa, KOJM CTOPOHOIO € JepkaBa, IOpUIUYHA YU
bBHUYHA 0c00a).

5. Kommerentiisi, Bu3HaueHa croponamu. ABC 6a3yroThcs Ha yroai CTOpiH, TOOTO
caMe CTOPOHH CIIOPY HAAUISIOTh TPETIO CTOPOHY KOMIIETSHITIEIO HAa BUPIMICHHAS iXHHOTO
ciopy. Kowmmnerenmis Tperboi ctopoHn y wMexax ABC oOvmexeHa mwie
3aKOHO/1aBCTBOM KOHKPETHOI KpaiHH, OCKUTbKH B PI3HUX JI€prKaBax MEPEIK CIopiB, sIKI
MOXyTh Oyt mnepenani Ha posrisin ABC, Bu3HaueHo no-pBHOMYy. Kpim TOTO,
BOKIMBUM € TaKOXK Te, IO pIllleHHs, MPUHATI 3a pe3yiabTatom ABC, HEe MOXyTb
CYIEPEUHTH MyOIIHOMY MOPAAKY AepxkaBu, 1e ABC maB Miclie, a TakoX JepKaBH, 1
1e pileHHs Oy/1e BUKOHYBATHUCH.

6. JucnoszutuBHICTE. ABC MaroTh 3a70BOJILHATH TOTPEOM CTOPIH, a TOMY
OCTaHHI BUTbHI Y BHOOp1 CaMOTO CIOCOOYy albTePHATHBHOT'O BHUPIMICHHSI CIIOPY,
KOHKpETHOI ocobu (oci0), sika Oyae 3adydeHa B TIPOIEC, MPAaBWI IPOBEICHHS
IPOLETYPH TOLIO.

7. Kouoinenmiiinicte. 3a 3araibHuM  nOpaBwioMm, nporecu ABC €
KoHpineHHUME. [le Mae Benmuke 3HaYeHHS JJI JAUI0OBOI peryTallii CTOPIH 14acTo €
TOJIOBHUM (aKTOPOM Ui TMPUHHATTS CTOPOHAMH PillleHHS TPO Tepeaady iXHbOTO
criopy Ha BupimeHHs 3a nponomoroio ABC. Koudineninicts € QyHaaMeHTaATLHOIO
miHHICTIO ABC, MOPIBHIOIOYH 13 CYJ0BOIO CUCTEMOIO. ApOITpH, MeIiaTOpH, EKCIIEPTH
Ta IHII YYaCHUKH MPOLECIB HE MOXKYTh PO3TOJIOIIYBAaTH BITOMOCTI, SIK1 CTaJM iM BioMi
T 9ac TPOoIIECy.

8. Crnemianauis. [1nsxom ABC M0oXyTh BUpIIIyBaTUCS KOMEPIIiiiHI, OaHKIBCHKI
(pinancoBi), IHBECTHUIIlIHI, CTpaxoBl, TYPUCTUYHI, EHEPreTH4Hl, OY/IIBEJbHI,
TEJIEKOMYHIKAIIiHI, CHOPHU 3 IHTEJIEKTYaJbHOI BJIACHOCTI, KOPIOPATHBHI, TPYJIOBI,

CIIOPTHUBHIL, ciMelH1 Ta I cnopu. ABC xapakTepu3yroThCs TUM, 1110 CTOPOHU MOXKYTh
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o0paTu TaKy TPETI0O CTOPOHY JJisi BHUPIIICHHS IXHBOTO CIIOPY, sika OyJe BU3HAHUM
¢axiBuem y koHkpeTHi cepi. Lle moxxe Oytu HaBiTh iHcTUTYLIs (Hanpukian, FIDIC
(International Federation of Consulting Engineers) — MbkHapoana denepariis
imkenepiB-koHcynpTanTiB, FOSFA (Federation of Oils, Seeds and Fats Associations) —
@epeparlis acowialliii TOPriBil OMAHUMHU KyJIbTypamMu, HaciHHSAM 1 xkupamu, GAFTA
(Grain and Feed Trade Association) — MbkHapoaHa acolliallis TOPriBi 3€pHOM Ta
KOopMaMmu), ab0 KOHKpeTHa ocoba (apOitp, MemiaTop, €KCIIepT), SKa BOJIOIIE
CIeIiaTbHUMH 3HAHHSMH.

9. IlpiopurerHictp Bomi cTOpiH. CTOpOHM B OyIb-SKHH MOMEHT MOXYTh
3aCTOCOBYBaTH PI3HI CHOCOOW BHPIIIEHHS CIHOPIB, HABITh TICIS 3BEPHEHHS 10
IHCTUTYLIl 3 BHUPILIEHHS CIOPIB BOHM MOXYTh HE BUKOHYBaTH pIUIEHHSA, a0o0
3BEPHYTHCS JI0 HIIOTO CIIOCO0Y BUPIICHHSI CIIOPIB.

VY HaykoBill jiTepaTypl ICHYIOTh PI3HI KpUTepii KiIacuQikali aabTepHATUBHUX
cnioco0iB BUpimeHHs paBoBux criopiB. Tak, I'. CeBacTthsiHoB [183, ¢. 104-106] moainse
ABC:

o 3a MeroJaMu 3a0e3MeyeHHs] JOCSITHEHHS pe3yJbTary HNpUMHPEHHS:
3MarajgbHi  (TpPETEHCHhKUI  PO3TIIAN), KOHCEHCYalnbHI (TIEperoBOpH), 3MilIaHi
(mocepenHUITBO, apOITpaxK);

o 3a MOYJIMBICTIO 3aCTOCYBaHHSI HOPM MaTepiajibHOTO MpaBa: FOPUCIUKIIINHHI
(MDKHapOJHUM  KOMEpUIMHMI  apOiTpax<),  HEIOPUCIAUKIINAHI  (IPUMHUPEHHS,
MOCEPETHHUIITBO );

o 3a MpoIeCyaIbHUM pe3yabTaToM 3acTtocyBaHHs ABC: yxBaneHHs pilieHHsS
PEKOMEHIAIIHHOTO XapakTepy (eKCHEepTHUI BUCHOBOK), YXBAJICHHS pPIICHHS, SKe
HaOyBae 00OOB’SI3KOBOTO XapakTepy 31 3roJd CTOPIH (apOiTpaxk, TpETEUCHKUM Cyn),
VKIQIEHHS YrOJIWd TPO BPETYIIOBaHHA CHOpPY (IEPErOBOPH, IOCEPEIHHUIITBO),
YKJIQJICHHSI MUPOBOi YrOJIM, €KCIIEpTHA OIIHKA (BUCHOBOK);

o 3a crnocobom (opMyBaHHS KOMIIETEHTHOTO OpPTaHy: 3a 3T0JI0I0 CTOPIH
(MTOCepEemHUIITBO), TPU3HAYCHHS KOMIIETCHTHIM OpPTaHOM BIATOBITHO JI0 JIOKAJIBHOTO
aKTa opraHi3amii (TpeTelChKH PO3TIISAA), BIIMOBIIHO 10 MDKHAPOIHOTO JOTOBOPY UH

3aKOHY;
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o 3aJIeKHO Bi LIUICH, SIKI HAMAraroThCsl JOCSTTH CTOPOHU: 3aXUCTUTH MpaBa
(TpeTeiiCbKUi  PO3TIISAZ), Y3rOJAUTH IHTEpecu (MEPEeroBOpPH, TMOCEPEIHUIITBO),
BCTAaHOBUTH 0OCTaBWHHU, SIKi MAlOTh IOPUANYHE 3HAYCHHS (€KCTIPTHUH BUCHOBOK).

3arajioM TATPUMYIOUM TaKWM MAXT A0 Kiacudikailii, BBaKAEMO, 10 JEIKI 3
3a3HadeHux BuAB ABC € nuckyciiHuMu. 30Kpema, He YK€ BIaJIMM € BUOKPEMIICHHS
TAaKOT'0 KPUTEPIIO SIK «3a MOKIIMBICTIO 3aCTOCYBaHHS HOPM MaTepialbHOTO mpasa». Ha
HaIll TIOTJIS], MOJKJIMBICTH 3aCTOCYBaHHS HOPM MarTepialbHOTO IIpaBa iCHYE y BCIX
pHOBHIax ABC, a ToMy moain Ha IOPUCAMKINNHI Ta Heopucaukiitai ABC kparie
3AIACHIOBATH 3a TaKUM KPUTEPIEM, SK OCOOJIMBOCTI MPaBO3aCTOCOBHOTO TMPOIIECY.
OxpiM 11pOTO, (POpMYBaHHS KOMIETEHTHOT'O OpTaHy 3/AIMCHIOETHCS HE Y BCIX BHUAX
ABC, ToMy 3aCTOCOBYIOUM TaKUW KPUTEPIN 3ATUIIIAEMO 1032 YBArow 3HAYHY KUIbKICTh
ABC. Takox, HaBpsi1 UM MOHa BBakaTtu pHOBUA0M ABC npumupeHHs, 1ie ckopiiie
pe3ynbTar 3actocyBanHsi ABC.

Ha namy mymky, knmacudikamiro ABC HeoOXimHO 3aiicHIOBaTH 3a: 1) opmoro
BHPIIICHHS CITOPY (apOITpax, MoCcepeaHUIITBO, KOHCHITIAIISA, TIEPETOBOPH, TIPU3HAUYCHHS
eKcriepTa); 2) TpaBOBOIO OCHOBHOIO (TIpaBO, IO 3aCTOCOBYETHCS MOXKE OYyTH
OpUHIMIOM 100pa 1 crmpaBeqmBocTi (ex aequo et bono ) Ta iH.); 3) METOO: 3aXUCT
npaB (apOiTpaxx), TOCITHEHHA KOMIPOMICY (TIEpEeroBOPH, TIOCEPEAHUITBO); 4)
OpUHIMIAMHA  TOpollecy: 3MmaraibHl (apOrmrpax, paxa 3 BHUPILEHHS CIOPIB),
KOHCEHCYyaJIbHI (MTOCEPETHUIITBO, IEPETOBOPH); 5) 0COOJIMBOCTIMU ITPABO3ACTOCOBHOTO
NpoIecy: IOPUCIAUKINNHI  (apOiTpak), HEIOPUCIUKINNHI (TOCEPEAHUITBO); 6)
000B’A3KOBICTIO BUKOHAHHS pIllIeHb: O0OB’S3KOB1 (apOirpaxk, paja 3 BUPIIICHHS
CIIOPiB), PEKOMEHAIIMHI (KOHCHITIIAIIS); 7) Y9acTIO TPEThOI CTOPOHU: 13 3ATy4CHHIM
(apOiTpak, TOCEPETHUIITBO, Pajia 3 BUPIIICHHS CIIOPIB), O€3 3amydeHHs (IIeperoBOpH);
8) dopmanizoBanicTIO: ¢dopManizoBaHuil mporec (apoOirpax,) He (HopMaTi30BaHHH
npotiec (MOCEpeAHUIITBO, MEperoBopH); 9) BiIKpUTICTIO: MyOniyHI (3a 3arajJbHUM
npaBUIOM) Ta KOH(pineHuikH1 (3a3Buuait Bci ABC).

3 ornsiny Ha 3a3HaueHe, ABC MOKHA BU3HAUHTH SIK HEIEpKaBHY cucteMa GpopM,
OpuiloMiB, 3aC001B BUPIIIEHHS MPABOBUX CHOPIB, sIKa TPYHTYETbCA Ha Yroji CTOPIH,

XapaKTEepPU3YEThCSl  YHIBEPCATBHICTIO, THYYKICTIO, KOH(IIEHIUWHICTIO, 3a0e3mneuye
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mBUAKE W e(peKTUBHE (3a MIHIMAIbHUX BHUTpPAT CWJ, 4Yacy W KOIUTIB) YCYHEHHS

CyTNEpPEYHOCTEN MDK KOH(PIIKTYIOUUMHU 0COOaMH.

1.2. BuHUKHeHHSl Ta PO3BUTOK aJbTEPHATHBHHUX CHOCOOIB BHPillIEHHS

NPaBOBHUX CIOPIB

Jlo mpo0Jem, OB’ I3aHUX 3 MPUIUHAMHA BUHUKHEHHS
CYNEpEUHOCTEH y CycnimbCTBl, 3BepTamucs mie [lmaron, Apuctorens, H. Makiaermni,
T.T'o66¢c, XK.-XK. Pycco, 1. Kant, I'. T'erens, K. Mapkc, M. Be6ep, B. Ilaperto,
I'. 3immens, 3. Opeiin, E. ['opman ta 1. CygacHi KOHIIKTOIOTUHI TEOPIi BUKJIAACHO
y npaisx T. [Tapconca, H. Cmensepa, JI. Kosepa, P. lapen6opda, K. boynainra ta iH.
Cepen ykpaiHCBKHMX HAyKOBIIB, $SIKI aKTHUBHO PO3pPOOJSAIOTh KOHMIIKTOJIOTTUHY
npoOJIeMaTHKy HE JIMIIEe Ha TEOPETHYHOMY DiBHI, a i B MPAKTUYHOMY CHPSIMYBaHHI,
BapTo Bim3HauuTu B. 3emmsHcwhkoro, I. Centory, JI. I'epaciny, /I. Ilponenko Ta iH.
Bonnouac npoOnemarui ictopudHoro po3Butky ABC HayKkoBIII Maike HE TPUAUIIN
yBary.

Jlesiki HayKOBIIl TOCTIKYBaJIM 1€ MUTAaHHS y MEXaX BUBUYCHHS OKPEMHX BHJIIB
ABC. Tak, B. Hukudopor [129, c. 20] Buokpemitoe m’STh €TammiB PO3BUTKY
MDKHApOJHOTO KOMEpIUHHOTO apOitpaxy: 1) CTBOpEeHHS MepenyMOB BHUHUKHEHHS
MDKHapOJHOTO KoMepiiiiHoro apOirpaxy (1905-1914 pp.); 2) cTaHOBICHHA
MDKHapOJHOTO KOMEPILIHHOTO apOirpaxy (CTBOpeHHs Npu MDKHApOJHIA TOPTOBIH
nanati B 1923 p. MibkHapoaHoro apOiTpakHOTO cyny, mignucanHs JKeHEeBChKOi
KOHBEHIIli MPO BUKOHAHHA IHO3eMHHUX apOiTpaxHux pimens y 1927 p.); 3)
YIOCKOHAJIIEHHS MEXaHI3MYy BHUKOHAHHS pIlieHb MDKHAPOJHOTO KOMEPIUHHOTO
apoirpaxy (mpuiiHarrs y 1958 p. KonBeHmii nmpo BU3HAHHS Ta BUKOHAHHS PIICHb
1HO3EeMHHX apOITpaxiB); 4) yHI(DIKAIlS MPaBHI PETYIIOBAHHS apOITpaxy (IpUHHATTSI y
1985 p. Tunosoro 3akony FOHCITPAJI npo MbkHapoHuii KOMEpIIHHUN apOiTpax);
5) peaniauis NPUUHATOrO HA YETBEPTOMY €Talll 3aKOHY y PI3HUX IOPUCIUKIISX CBITY.
OCHOBHUM KpHUTEpiEM 3ampoONOHOBAaHOI mMepioau3alii € MPUHHATTS HOPMATHUBHO -

NpaBOBUX AaKTIB, SIKI PEryJIOIOTh BIIHOCUMHM y BKazaHii cdepl Ha nHamry nymky,
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OPUIHATTS YU CKacyBaHHS IPABOBUX AKTIB HE MOBUHHO OyTH OCHOBOIO IEPIOaM3allii
ICTOPUYHOTO PO3BUTKY OYyIb-SIKOTO SBHIA. BHOKpEMIIEHHS ICTOPUYHUX ETallB
PO3BUTKY Ma€ OyTH MOB’sA3aHE 13 AKICHOI 3MIHOIO 00’ €KTa, MEPEX0J0M BiI OJIHOTO
CTaHy J10 IHIIOTO.

M. Manbcbkwmii [115, €. 12—17], mocimKyt0o4Yu iCTOPUIHAN PO3BUTOK apOiTpaxy,
TaKOK BUOKPEMJIIOE 11’ ITh €TaImiB; 1) po3moyaBcs y INIMOOKY JaBHUHY 1 TPUBAB 10 KIiHIIS
1 Tc. 1o H. e. (chopMyBaTMCS OCHOBH ISl PO3BUTKY apOiTpaxky 1 Oyim yKiaaeHi
nepin JOroBOPH, SKi mepembadany apOITpakHHUI MOPSI0K BPETyIIOBaHHS CIIOPIB); 2)
oxormmoe niepion XI-XVIII ct., Cepenni BIku Ta miepio 1 AOCOMOTH3MY («3aTHIIIIID Y
cTaHOBJIeHH1 apOiTpaxy); 3) posnouaBcsa HanpukiHii XVIII ct. 1 puBas n0 kinmg XIX
CT. (CTAHOBJIEHHS KOHUEMIl Cy4aCHOTO MDKHapOJHOro apOirpaxy); 4) po3nodancs
raa3sbKUMu MHUpHUMH KoHpepeHiisiMa 1899 p. 1 1907 p. 1 tpuBaB mo 1965 p.
(chopmMOBaHO HOPMATUBHO-TIPABOBY 0a3y Ui PEryJIOBaHHS MDKHApPOHOTO
KOMEpIIHHOTO apOiTpaxy, apOiTpax chopMyBaBcs SK albTEPHATHBA HAIIOHATbHUM
cylaMm Tpu PO3TIIiAl MDKHAPOJHUX KOMEPIHHHMX CIopiB); 5) Oepe mnouarok 3
ykiaaeHas KoHBEHIN mpo BHPIICHHS IHBECTHIIIMHAX CYIEPEUYOK MDK JeprKaBaMy Ta
1HO3eMHHMH ocobamu 1965 p. 1 TpuBae potenep (CTPIMKHN PO3BUTOK IHBECTHIIIMHOTO
apOiTpaxy). 3amponoHOBAaHUI MIAXiA MO TMepioau3allii pO3BUTKY apOITpaxy € Jemio
Kpammm, npore 1 M. ManbCbkoOMy HE BAAIOCS YHUKHYTH TaKO1 HOIUPEHO1T B HAYKOBUX
JTOCTIIKCHHSIX MPAKTUKU, SIK TMPUB’A3Ka €TaIliB 10 MPUHHATTS HOPMATHBHO-TIPABOBHX
aKTIB.

CporojHi He iICHY€ €IMHOI JYMKH IIOJ0 TOTO, Ko 3’ siBuimcst ABC. bibmicts
nocaigHukiB [12, €. 395; 25] cTBep Ky OTh, 10 TAKHH MOPSAI0K BUPIMIEHHS KOHMIIKTIB
BUHHK 33J0Br0 JI0 JEP’KaBHOTO CYAOYMHCTBA 1 3/I1MCHIOBABCS HAWOUIBII MOBAKHUMU
yiieHaMH rpomMannd. M. MacTuil BBaxkae, 110 HABITh 3 ICTOPUYHUX JIPKEPET HEMOKIIMBO
OTpUMATH HAIHHI CTATUCTHYHI BITOMOCTI ITPO BUMIAJKU 3aCTOCYBAaHHS Ta PI3BHOBUIU
BPETYJIIOBAHHS CTIOPIB, OCKUTLKK 0arato i3 HUX 3aIMIIMIKCS Heonucanumu [298, ¢. 43].

[Ipotre B HayKkoBIi JiTepaTypi MOKHAa HATpAaWTd ¥ Ha IHOI MOIAXOAU A0
ictopuaHoro po3Butky ABC. Jlns npuknany, B. KonycoBa, 3a3nauae, mo npu

JEeTATLHOMY aHali31 MPUKIAIIB ICHYBAHHS 1 3aCTOCYBAHHSI HEIEPKABHUX MPOLETYP
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BPEryJOBaHHS KOH(QUIIKTIB MO>KHA 3HAMTH MOBCIOAHO HA PIBHUX ICTOPUYHHUX eTamax,
onHaK odQimiiiHe BHU3HAHHA, SK MEXaHI3M BPETYJIIOBAaHHS IOPUAMYHUX KOHQIIKTIB,
Ha3BaHi MPOIEAYPH OTPUMAIIH JIUIIIE B MHHYJIOMY cTouitTi [85, C. 25]. [Tpu npomy ciin
3a3HaYUTH, 110 JOCIKYIOUM ICTOPIFO PO3BUTKY HEAEPKABHUX MPOILENYP
BpEryJIIOBaHHS LIMBUIbHO-TIPaBOBUX cniopiB, B. KoHycoBa He BUILIsA€ SIKICh KOHKPETHI
eTaru, a OUIbIle 3BEpPTaE yBary Ha YUHHUKH, SIKI CIPUSIIM iX MOIIUPEHHIO Y 3apyODKHHUX
KpaiHax.

Ha wnamy naymky, oOmexenHs renesm ABC nuiie MUHYIUM CTOJITTAM €
MIOMUJIKOBUM, «O(iIiifHE BHU3HAHHSA iX, SK MEXaHI3My BPETYIIOBAaHHS FOPUIAIHUX
KOHQIIIKTIBY», Ha 110 BKa3ye B. KoHycoBa, nuiie akTHBIBYBaJIO X pO3BUTOK, MPOTE 1 10
OPUIHATTS BIAMOBIAHUX HOPMAaTUBHO-TIPABOBUX aKTIB BOHU 3aCTOCOBYBAJIUCS, 4 TOMY U
11l TIEP10JI1 CTAHOBJISITh HAYKOBU 1HTEpEC.

PosButok ABC y koxHI KpaiHi crienquiuHuld, TOMy OyJb-siKa Mepioau3aiis
MO’KE€ MaTH JIMIIIE YMOBHUH XapakTep, € TOTe3010, KA CIYKUTh BUXITHUM ITYHKTOM
JUIsl BOOPSIAKYBAHHS BCHOTO ICTOPUYHOTO MaTepialy 3a OOpaHUMH KPUTEPIIMU.
CnpoOyeMO BHOKPEMHTH 1 TIOKJIAaCTH B OCHOBY IIepIOAM3aIii KpUTepii, sKi
XapaKTepHU3yIOTh KUTLKICHI Ta sKICHI 3MiHN y dyHKITIonyBanHI ABC.

[Totpeba y 3actocyBanni ABC 3ymoBieHa 0e3144i0 KOH(DIIKTIB Ta IPaBOBUX
CIIOPIB, SIKI BUHUKAIN Y CYCIUILCTBI HAa yCIX eTamax HOTro pO3BUTKY. 3MiHA COLIaIbHOT
OpTaHBalil JIOJChKUX CNUIbHOT (JIOKaJIbHI IPYIH, IUIEMEHA, 1€PKaBU, COIO3U JIEpKaB)
OpU3BOAWIA O 3MIHM CIOCOOIB Ta (popM BperymoBaHHs KOHMIIKTIB. OXOMUTH YCI
KpaiHM Ta MPOCTESXKHUTU y HUX OCOOIMBOCTI icTopuuHOro po3BuTKy ABC nocutb
CKJIAJTHO, TOMY 3YITUHUMOCS Ha JEAKHUX, y SIKMX HAHOUILII TOMITHI TEHICHIIIi T€HE3UCY
nporo sBuia. Crouparoyuch Ha MAXOAW 10 Mepilogu3allii BCECBITHBOI icTOpIl
(ToicTOpHUUHY, 1aBHIO, CEPEIHbOBIUHY, HOBY 1 HOBITHIO, SIKa IPYHTY€ETHCS HA TTIMOOKUX
3MIHaX y JFOACHKIA CBIZOMOCTI Ta KOMYHIKAIIAX), MOYKHA BUOKPEMHTH 11’ SITh CTAITIB,
SK1 JOCUTh BUPA3HO XapaKTepU3yIOTh HAMOUTHII 3HAU Y 1epioau po3BuTKy ABC.

Ilepumii eTanm OXOIUIIOE JOICTOPUYHUM 1 AaBHIA NEPIOAU PO3BUTY JIIOACTBA 1
XapaKkTEepU3yeTbCs THUM, IO BHUPILEHHS KOHQIIKTIB PETYIIOEThCS  LUIIXOM

0e3mocepeHbO1 B3aEMO/Tii KOH(IIIKTYIOUMX CTOPIH, 33 JOTIOMOT'0I0 3BUYAIB 1 TPAIUIIIH.
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ABC 3acTOCOBYBAINCH SIK JJI1 BUPIILIEHHS CIIOPIB MDK OKPEMUMHU 0CO0aMH, Tak 1 MK
IUIEMCHAMU, B TIOIAJIBIIIOMY IM Ha 3MiHYy MPUHIILM JAeprkaBHI yrBOpeHHS [63].

baratboM cnocobam BUpILIEHHS KOH(IIKTIB THCSYl POKIB. Y [aBHUHY OyB
NOIIMPEHUI 3BUYAll KPOBHOT MOMCTH, KM BBa)KaBCS 0€33aCTEPEKHUM O0O0B’SI3KOM
yCIX POJAUYIB MOTEPIUIOTO. 3p0O3YyMUIO, IO CHUTYaIlisl, KOJM OYIb-SKUM CHIp Yy IJIEMEeH1
MIPU3BOJIMB JI0 3aCTOCYBaHHS HACHWJILCTBA, HaBITh BOMBCTBA, 3arpO’KyBaja iCHYBaHHIO
mieMeHi (OOIMHM), a TOMY MOCTYIIOBO CTajla HEMPUUHATHOIO. DYHKIII0 MPUMHPCHHS
3AIACHIOBAIM BOI1 a00 CTapIMIIMHM, 1X OCHOBHHMM 3aBIaHHAM OYJIO BITHOBJICHHS
MHPY 1 cTaOUIBHOCTI Yy IIEMEHIl. BHacaigok 3acTocyBaHHS MPUMYCY CIIOPH YacTO
BJaBaJOCS 3aKIHYUTH MHUPOM, aje He OOOB’SI3KOBO Ha YMOBAaxX, IO IUIKOM
3a10BOJIbHsUM cToponu [191, ¢. 103].

VY Kurai ABC OepyTh CBIif o4aTOK 13 KOH(YLIAHCHKUX MPHUHIMUIIB E€KCIAHCI
rapmonii [310], a mi3HilIe TaKOX B IHIIMX a3IaTCHKUX JiepkaBaXx a00 a)pUKAHCHKHX
0OIIMHAX, J¢ BUPIMICHHS CIOPIB Ha3UBaAIH «MOOtS» (abo B meskux aepskaax Ubuntu
abo gacaca). lle Oyno cxoke Ha Memialilo, B SIKIA CTapiiIIMHU BUCIYXOBYBAIU
BHUKJIaJeHHS (DaKTIB Bif CTOPiH Ta/abo J0MOMaraid BECTH IEPEroBOPH CTOPOHAM, ado
3aCTOCOBYBAIM apOITpak — BHUPINTyBaIN a00 HaKa3yBalId JMIATH Yy TEBHHUM CITOCIO IS
TOTO, MO0 30eperTd MUp y OOIIMHI.

Tpamgumiiina memiarmis Oyna ny)Xe TMOIMMPEHOI Ha JAIEKOMY CXOJi, 30KpeMa,
BOHa Mae aaBHIO Tpaauiito B Kwurai [248]. Kwuraiini BukopuctoByBamm ABC s
Bupimenns cropis 3 000 pokiB Tomy [310]. CBoemMy MOIIMPEHHIO Meiallis 3aBasaye
¢iocodii Koudyuis. KoHdyiiaHCTBO BHUHUKHEHHS KOH(IIKTY pO3IJsijgae  sIK
MOPYUICHHSI TapMOHIl MPUPOAH, TOJI AK OaKaHHS AIMTH KOMIPOMICY € 100pOYECHUM
TOMY, III0 II€ yCyBa€ /e0ary 1 JUCTAPMOHII0. 3BEPHYTUCS 10 CYAY 3 IPUBOIY CIIOPY
BBAKAJIOCS BTPATOIO 00JIMYYS, aKE 1€ CBITUHUTD MPO HEMOXJIMBICTh CTOPIH IOCSITHYTH
rapMoHiHuX BimHOoCHH [251]. KoH(}yIiaHCTBO MpOroIonyBaio MpiopuTeT MOpaIi Hal
IpaBoOM, aJKe TMpaBUja COIMIATLHUAX BITHOCHH MDK JIIOJICBKUMH ICTOTaMU HE €
IpeaIMEeTOM IIpaBa, a MIEBHUX MOPATLHUX 000B’A3KiB. TOMY MpaBo pO3IIIAIATI0CS JIUIIIE
y PO3yMiHHI KPpUMIHAILHOTO TpaBa [272, C. 66]. BulbIIicTh CrOPIB BUpIIIyBaJOCsS 3a

JOTIOMOTOF0 MeJIiallii ToMy, 110 MPeICTABHUK Jep>KaBu OyB 3aHAATO JaleKo i11e Oyio B
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IHTEpecax CTApLIOro MOKOJIHHS Ta JIJIEPIB CUT — BUPIIMIUTH CIIP JIOKAIBHO T4 YHUKHYTH
HeOa)kaHO1 yBarw B MPEACTaBHUKIB jAepxaBu. KpiM Toro, dhopmanbHHUI MpaBOBUil
OpolleC YCKIIAHIOBABCS MPOUENypHUMU pusukamu. s toro mo6 cmnpaBy Oyio
NPUIAHATO, IO3UBAY MaB CIUIATUTH MEBHI KOIITH Ta MPE3EHTYBATH MOJAPYHKHU KIepKam,
K1 MpaIIOBAI HA TIPe/ICTaBHUKA JepxkaBu. [IpencTaBHUK JepkaBu B OKPY3i, SIKIIO BiH
BBAKaB, 1[0 HE MOXE PO3MVIAHYTH CIpaBy, MIT BIIMOBHUTH CTOpOHaM a0o HaJaTu
BKa31BKy 3BEPHYTHCS 3a MEIIAIEI0 10 MICIEBHX mpencTaBHUKIB. CIMEHHI Criopu
BHPIIITYBAIKCS Y CEPEINHI CIM’1; CITIOPH 32 y4acTIO 0C10, SK1 He BXOWJIM B KOJIO CIM 1, —
CUTbCHKOIO TpoMaaoto. Take BUPIMIEHHS CIIOPIB HA3MBAIOCS MEIIAIIEI0 Cepe JIFOICH.
Cnopwu, siki BUHUKaIM 3 TOPYIICHHS yMOB KOHTPAKTIB, BHUPINIyBAIUCSA TUTbIISIMU
TOPTOBIB. BUKOHaHHS pilleHb y MNpOLEci BUPIIIEHHS CHOPIB rapaHTyBaJIOCs 4yepes
COIIIIbHUN THUCK, TOMY 10 HEBUKOHAHHS YMOB CTOPOHOIO O3HAYalI0 BTPATy 00IMIYs
[248; 310]. 3aBasiku KOH(DYIIAHCTBY Ta CKJIAAHOIIAM Y JAOCTYII JO MPaBOCYIIA CaMe
Meianisg, a He CyAOBHUHM mpoluec, Oyna HaWOUIbII MOIMMPEHOI0 (OPMOIO BUPILICHHS
cropiB ax 10 naainHsa Kutaiichkoi iMmepii.

[Ipukmagum TpagumiiHOT Memiamii MW MOXKEMO TaKOX 3HaWTH B ICTOpIii
AHTHUYHOCTI, JIe BOHa OyJsia (GOPMOFO COIMIAITBPHOTO KOHTPOJIIO Ta CITOCOOOM BHPIIICHHS
criopy y €runti tTa BaBmioni. MupHe BupilIeHHS CTIOpiB OyJ0 3apOJKOM CHUCTEMU
npaBocynns CrapomaBHix ['perii Ta PuMy, ae BUKOpHUCTOBYBaIMCS Mefiaiis Ta
apOiTpaxx JUIsl BUPIIIEHHS HMBUILHUX CHOPIB. 3a3BUYaldl TPETHOKO CTOPOHOIO BUCTYNAIN
NOB&XHI YJICHM OOIIMHU (CTapIAIIMHM, CBSIIEHMKH a0o 1HIN Jiaepu). BupimenHs
CIOPY 3AIMCHIOBAIOCS HE JJIsl 3HAXOJKEHHS CIPABEJIMBOCTI B KOXKHIM KOHKpETHIN
crpaBi, a [JIs BiIHOBJIEHHS rapMoHii BinHocuH B o0mmui [290]. Ix ocHOBHOIO MeTOIO
Oys0 momnepekKeHHs Mo JabIIMX KOH(IIKTIB Ta eCKaJallii CIIopy 3a MeX1 CTOPIH.

VY nepior AHTHIHOCTI TaKOK 3aCTOCOBYBAIIUCS 001 cyau. Baxanocs, mo 6oru
HE JTOMYCTATh CMEPTI HEBUHHOTO, TOMY OyJaM BUNAIKH, KOJH CTOPOHU OWIMCS Ha
CMepTh, a00 X 3B’SI3yBalIM Ta KUAAIM y BOJY, HE TOHYTH MaB TOW, Ha 4ueMy Ooll
npasna.

3/1aBHA CIOPY BUPILIYBAIUCS 32 JOTIOMOTOIO IeperoBopiB. CTOPOHU HaMaramcs

JOCATI'TH HOpOBYMiHHSI CaMOCTiﬁHO, OJJHAaK Yy 3B’513Ky 3 THUM, IO KOXCH BiI[CTOIOBaB
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BJIACHY TMO3UILI0 Ta HE XOTIB MOCTYMATUCS, YAaCTO M I HE BJABAIOCS. 3BaXKAIO4M Ha
HEe(DEeKTUBHICTh TAaKOTO CMOCOOy JJisi BUPIIICHHS CHOPIB, MOYAIM 3alydaTd TPETIO
oco0y, He3allKaBJIeHy Yy BHpIilIeHHs crnopy — apOirpa. Ilpuknan 3acTocyBaHHA
apoOirpaxy Bigomuid 3 ictopi AdiH. Komu cyam cramm nepenoBHEHUMHU JIHOJbMH,
JieprKaBa-MiCTO 3aCHyBaJia mocay myosaiaHoro apoirpa (nmpubausHo 400 pokiB 10 H. €.).
ApucTtoTenpb 3a3HayaB, 10 BCl YOJOBIKM BUKOHYBaIM IO (yHKIFO 70 60 pOKIB,
CIyXafoud BC1 BUAM IMBUIBHUX CHpaB, y SKUX CTOpOHAM HE NOTpiOHO Oyio
npeAcTaBaTd mepen Outbil (opMaTbHMM 1 TOBUIBHMM CYAOM. PIimIeHHS mI10/10
3BEpHEHHS A0 apOirpa Oyno JOOpPOBUIBHUM, ajie PIICHHs] CTaTH apOITPOM — Hi, SKIIO
TUIbKA 0co0a He 3aiiMaja HIIOi mocagu abo He BHUpyIIaia 3a KOpAOH. bynb-skuit
YOJIOBIK, SIKOrO 00paym gK apOirpa, MaB BUKOHYBATH Takl (yHKIIii, Y pa3l BIIMOBU —
BTpayaB CBOI LMBIIGHI TpaBa. ApGiTp i CIIpaBM BHOMpaBCS BHIIAmKoOBO. Moro
NEepIIOYEPTrOBUM 00O0B’SI3KOM OYJI0 BUPIIIMTH CHIp y APYXKHIM crocid. ko ue iomy
HE BJAaBaJIOCs, BIH BUKIMKAaB CBIIKIB 1 BUMaraB Mojadi JOKa3iB y MUCbMOBIA (opMmi.
CtopoHM criopy MOTJIM OCKap»KyBaTW pilleHHs apOiTpa, amensdils MojaBaiacs 10
KoJierii apOiTpiB, SKI MOTJIM MNPUHHATH PIMIEHHS IOAO Tepenadl CIpaBu I0 CYIY.
[utiepon 3a3HavaB, o cya OyB TOUYHHM, YITKAM Ta ICHUM, TOJI1 IK apOITpax — M’ IKHUM
1 momipauM. Oco0a, sika 3BEpTAETHCS Y CY/, OUIKY€e BUTPATU YU MPOTPATH, 0C00a, AKa
3BEPTAETHCS J0 apOiTpa He OUiKye OTPUMATH BCeE, ajle i He 0UiKye BTpaTHTH Bee [238].

Ines apOiTpa sk HE3aIEKHOI HEYNEPENKEHOI CTOPOHU Oyja IEHTPAIbHOK AJIs
apOirpaxknux mporeciB. llpucsra (kmsiTBa) apOirpa BHUPAa3HO MPO 1€ CBITYUTH:
«4 mpucsrarocst FOnirepom, Jlyiianom Anosonom (the Lycian Apollo) Ta 3emnero, 1m0
s Oyay cCyaaer y chpaBl MDK CTOPOHAMM I MPHUCATOK Ta Oyay HaOUIbII
crnpaBemyBuM. $1 He Oyay CyIWTH JIMIIE Ha MIICTaBl CBITYE€Hb OJTHOTO CBIIKa, SKIIO
MeHI He Oyne 3JaBaTHCs, IO BIH TOBOPHUTH NpaBAy. Sl HE OTPUMYBaB >KOIJHUX
MOJAPYHKIB B IKOCTI CIIPUSTHHS BUPIIICHHS I[bOTO CIIOPY, Hi S HI XTO-HEOYab JJIs1 MEHE,
YOJIOBIK 4M JKiHKa. Hexail s mpoIBiTar, SKIIO JTOTPUMAIOCh ITI€i TIPHUCATH, ane Oyme
HEIacTs /I MEHE, SIKIIO S TOpyIIy KIsTBY cBotoy» [306, €. 162].

Bonnouac apOiTpak 3aCTOCOBYBABC 1 B MDK/IEpKaBHUX BiTHOCHHAX. Y 445 p. o

H. €. B JOTOBOP1 Npo coto3 Mpk Crnaproro Ta ApiHaMu CTOPOHHU 3000B’SI3yBATIMCH HE
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BJlaBaTUCS A0 BIMHM, SKIIO IHINA CTOPOHA 3aX04e Mepenaru coip 10 aporrpaxy. Y 432
p. Cnapra 3BuHyBaTwia AdiHM B MOpyleHHI Hboro morosopy. Komu Adinu
3anpoINOHyBalM, 1100 BIAMOBIZHO 10 JOrOBOPY chip OyB mepeaaHuil 10 apOITpaxy,
Cnapra Bigxuiawia 1o npono3uiito 1 Bropriacs B Adinu. Ilicnsa toro sik Cnapta Oyna
po3rpomiieHa, 6araTo XTO BBaXKaB, IO 1€ CTAIOCS Yepe3 MOPYIICHHS HEI0 YPOUHCTOT
KJISITBH, 3a 1110 BOHA Oyina rmokapana 6oramu. Ilicis 10 pokiB BiiHM MK CTOpOHaMH OyB
yKiIajeHnid Tak 3BaHui HikieB mup y 421 p. 10 H. €., B AKOMY OyJIO 3TaJlaHO B3a€EMHE
3000B’s3aHHS HE BJaBAaTHCS N0 BIMHW 1 mepeaaBaTd BCli MalOyTHI CyNMepeYKHd B
apOirpax. OgHak iICTOPIsI MOBTOPHJIACS, KOJIM Yepe3 JeKUIbKa pOKiB Ha el pa3 Crapta
3akagana apOiTpayKHOTO PO3IJISIAY, TOCUJIAIYKCH Ha TIOPYIIIEHHS T0ToBOpY Bin 421 p.
10 H. €., a AdiHu BinMoBmiKcs Bi 1poro. Crnapra novana 00#oBI1 1ii, y pe3yJbTaTi
akux AdiHn Oymu posrpomieHl. OCKUIbKA OCTaHHI BIIMOBWIKCS Bl apOITpaxy, TOAl
BBaXKaJlM, 10 Ooru Outbiie He Oynu Ha ixHpomy Oomi [328]. 1. beaepman [312] mpo
MPaKTUKY apOITpaky MDK T'PEIbKUMHU MICTaMHU-TIOJICAMH Ta TpomaaamMu B PuMcChKii
iMriepii mHcaB: «IHCTUTYT BHUPIIIEHHS CHOPIB PILEHHSIM TPEThOi CTOPOHH OYI0
3acHoBaHo OimmiicekuMu Gorammy [238].

Y pumMchbkoMy TipaBi BIepiie Oyjo 3AIMCHEHO IJOKTPHHAIBLHY PO3POOKY M
3aKOHOJIaBUYe OGOPMIICHHS IHCTUTYTY MHPOBOi Yroau, po3poOJIeHO HOTO MLUTICHY
koHuenuiro. Tak, ke 3akoHu XII Tabmuip nepenbOavyanu MOXKIUBICTD YKJIaAaHHS
CTOPOHAaMM TaKOi YroJau Mepei MOYaTKOM CYNOYMHCTBa (cTaaia in jure). Hanmam, 3
PO3BUTKOM PHUMCHKOTO IpaBa, 3’SBHBCS OCOOJMBHUN BUJ YroJ, IO Majd HAa METi
NPUNUHEHHS CHIpHUX 3000B’s3aHb, SIKI OTpUMAaIM Ha3By fransactio — mupoBa yroja
[191].

EdexTuBHICTh MPUMUPIOBAILHUX MPOLEAYP 3HAYHO MIIBHILMIACA, KOJU Oyio
3aMpoBaHPKEHO CIUIATy TPOIIOBOTO BIIIIKOIyBAHHS 3a Pi3HI MPaBOMOPYIIEHHS. MeToto
BCTAaHOBJICHHS BIIIIKOJYBaHHS OyJiO, CEpen IHIIOTO, TOJISTIICHHS MOJIHBOCTI
NPOBEACHHS TUITHUX IMEPEroBOpiB, CIPSMOBAHMX HAa MHUPHE BPETYIIOBAHHS CIIOPIB.
Take BiImIKOAYBaHHS OyJlO BIHOMO PUMCBKOMY IpaBy Mif HAa3BOK «KOMIIO3ULIS»
(ro6TOo 1ITpad, AKUI MNPAaBONOPYLIHUK CIUlAYyBaB moteprnuioMy). Kommosumis

CIIOYaTKy Masa JOOpOBUIbHMM, a Mi3HIIE OOOB’SI3KOBHM XapakTep BUIMOBIIHO 0
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BCTAaHOBJIEHOTO 3aKOHOM MOpPAAKY (Tak 3BaHa «3aKOHHA KOMIIO3MILA»). Jlocurtsb
noummpeHow Oyna mnpoueaypa po3Tisiay CIpaB Tpereicbkumu cynamu. Tak, y
yeTBepTii kHU31 JurectiB KOcTHHIaHA BCTaHOBIIOBAIOCS, IO «Yroja CTOPIH MPO
nepenaydy ix Cropy Ha po3rJisi TPETEHCHhKOro Cyay Ji€ MOJAI0HO CYA0BOMY MOPSIKY 1
Ma€e Ha METi 3aKiHUEHHsI cynepedok» [25].

B. Pou, po3noBinatouu npo BUHUKHEHHS apOirpaxy B Pumi, HABOIUTH IpOHIYHY
bpa3zy opartopa: «ApOiTpak — 1€ METOJ HEMOBHICTIO BUTPaTH XOPOIIY CIpaBy 1
HETIOBHICTIO Iporparu noranuii npouec» [313]. V cpoiii npami J[x. bem 3a3nauae, 1110
JIPEBHI pUMJISTHA BUKOPHUCTOBYBAJIM apOiTpak, KOJM TMParHyjd OTPUMATH MIBUIKE Ta
KIHIIEBE pillieHHs 3a cBOiM cropoM (ad finiendas lites). [Ipu 1iboMy BiH mocHIaeThCs HA
sragyBanHs apOitpiB B 3akonax XII tabmmipe i B mparsx [unepona [239]. [
BKa3ylOTh Ha T€, 110 JaBHbOPHMCBHKUM apOITpaKHUM OPTAHOM CIYXWIM (eliany, skl
Oymu sxepisamu [63, C. 45].

Apbirpax 3acTocoByBaBcs B [Hil e 2 500 pokiB TOMY, IPUYOMY 10 OYIb-SIKUX
BUJIB CTIOpIB, 30KpeMa KpUMIHAIbHUX. ApOiTp Ha3zuBaBcs Panch 1 maB HacTulbkM
BHCOKHH CTaTyC, [0 HOTO PIICHHS HE MIJIATaIN CKACyBaHHIO.

Jljist mepuioro eTary XapakTepHHUM € TPEBATIOBaHHS CYCNUTbHUX (J10JepKaBHUX)
CIoco0iB BUPIMIEHHS KOHMIIKTIB Ta CIIOPIB, IO 3yMOBJICHO, MO-TIEPIIE, BIACYTHICTIO
(cmalKICTIO)  OpraHiB  yOpaBIiHHS, MO-Apyre, BIUIMBOM  pENiri, 11e0JIoTi
(koH(}YITIAHCTBO).

Jpyruii eTan npunaae nepeBaxxHo Ha CepeqHbOBIUYS, MPOTE BAPTO 3ayBAKUTH,
0 /I XapaKTEpPUCTHKU ICTOPUYHOTO pO3BUTKY KpaiH Asii, IliBHmMHOI Adpukuy,
AMEpUKHU TEPMIH «CEepPeAHbOBIUUS» 3a3BHUUAll HE BUKOPUCTOBYETHCS.

MixdeonanbHi uBapH, CIa0KICTh LIEHTPAIBLHOI JepKaBHOT B 3yMOBIIIOBAIIU
crenniky BHUpPIMIEHHS BIAMOBITHUX CMOpiB Ta ocobOmuBocTi 3actocyBanHs ABC. B
enoxy CepenHbOBIUYsl apOiTpaMu 4acTO BUCTyHaTH ab0 MPEICTaBHUKH KaTOJHUIILKOI
nepkeH, 30kpema I[lama Pumchkuii, abo imneparopu Pumcbkoi immepii [291, c. 61].
Binomum € ¢axT ykiaageHHs A0roBopy npo apOirpax mik Boabaemapom [lanchkuM i
Manycom IlIBenchbkuM, 3rigHO 3 SKUM KOXHA 31 CTOpPIH IMOBHUHHA MPU3HAYUTH

apOirpamu o 24 envckonu ta 12 numapis.
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Ha ykpalHChKHMX 3e€MJISIX BHUPIILIEHHS CHOPIB 3A1MCHIOBAIN LIEPKOBHI, BOTUHMHHI,
KOITHI Ta LIEXOB1 CyJU. Y HAyKOBI{ JITEpaTypl BKa3ylOTh Ha OJU3bKICTh BKA3aHUX CY/IB
00 Tperechkux. JlANIbHICTH TPETEHChKUX CYAIB, ab00 SK IX 1€ Ha3uBaIU
«nomo00BHUX», perymoBanacs Craryramu Benmukoro kss3iBcTBa JIMTOBCHKOTO,
3aKkoHOJaBYMMH akTamu Peui [Tocmommroi [61, €. 83]. OcobamBicTiO ToTO Yacy Oyia
NPUHAJICKHICTh apOITPIB /10 MEBHUX KJIACIB YU TPYII.

Crmin 3a3Ha4uTH, MO0 Y Cydax 0araThb0X €BPOIMEHUCHKHUX JIepiKaB (BKIIIOYAIOYH
Anrmio) y XI-XIV c1. perymipHo mnpoBoguimcsi Tak 3BaHl dies amori (1Hi
npumupersst). LI mOHI cCyau TOBHICTIO MPHUCBSIYYBAIM BXXHWBAHHIO 3aXOJIB IIOIO
NPUMHUPEHHS CTOPIH.

VY nepiog CepenHbOBMMYS 3HAYHO MOLIMPIOETHCS MPaKTUKA apOITPaXKHOTO
BUPIILIEHHS CyNepedyoK MibKHapoaHoro piBHs. I'. I'pomiii y cBoiil npaui «Ilpo npaso
BiliHU Ta Mupy» (1625 p.) [313] Bu3Hauae apOiTpax sK albTCPHATUBY BiliHI, 0 MOXKE
3a0e31eunT MUpHE BUpIIIEHHs criopiB Mbk BoJiogapsmu. lle B XIII cT. Himerbki MicTa
I'amOypr Tta JltoOek moroawyvcs BHUPIIMTHA CHip NIUITXOM apOirpaxy, a B 1291 p.
kanTtonu Ypi, IIBin 1 HinBamsaeH, siki 3rogom ctamm [1IBeitapiero, TakoK MOTOIMIIACS
BUPIIINTH CIIOPU MUPHHUM LUIIXOM 4yepe3 apOirpax [225].

E. ne Barems y mpami «IIpaBo namiit» (1758 p.) mpomaryBaB apOiTpaxk sk
NPaKTUYHUM, palllOHATLHUAN Ta €TUYHUH CIIOCIO BUPIICHHS MDKAEp>KaBHUX cIopiB. Bin
3alpOINOHYBaB METOJU I 3a0€3MeUeHHs] BUKOHAHHS PIMICHHS apOiTpaxy, 30KpeMa,
CTOPOHHU CTBOPIOIOTH 31 CBOr0 MaitHa (hOHJ 1 MepenaroTh MOro TPETid CTOPOHI, abo
OOMIHIOIOTHCSI 3apYYHUKAMU TIOKU HE 3aKIHYUTHCSA apOITpax, OJMH 13 SIKUX IOJISITaB y
TOMy, IO cja0Ka JepkaBa Mae JOMOBHUTHUCS 3 CHJIBHOIO TPO Te, MO0 OCTaHHS
BUCTYIWJIA TapaHToM niepioi. [le o3Havasno, 1o rapanT mine BIHOO Bil IMEHI CJIa0KO1
JIepIKaBH, SKIIO BOHA BUTPAE apOiTpaK, 3a YMOBH SIKIIO MPOTHICKHA CTOPOHA — TPETSI
JepiKaBa — He 3aX04Ye BUKOHYBATH pileHHs apoirpaxy [331].

it apyroro eramy XapakTepHUM € TepeBaKHE BUPILICHHS CIOPIB y Mexkax
riUIbJil, KOopropariid, po3BUTOK cdepu apOITpaXHOro BUPIIICHHS MDK(PEOTaTbHUX

CyNepeuok, nocwieHHs perymoBanHsiM ABC 3 60Ky aeprkaBu.
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TperTiit eTan npunaznae Ha nepioa HoBoi icTopii, BAHUKHEHHS HOBOT LIMBLII3ALIL
Ta CUCTEMU BITHOCHH «EBPOIEHCHKOTO CBITY» il €KCIIAHCIs €BPONEMCHKOT MBLUIIBALIL B
IHII 4YacTHMHU CBITY. 3akiHueHHs CepeqHbOBIMYS O3HAMEHYBAIOCS 3aBEPILICHHIM
deonanbHOTO po30pary ¥ 3pOCTaHHSM 3HAYEHHS IEHTPATI30BAaHOTO JEp>KaBHOTO
yrpaBiiHHA. [0Ty>KHO pO3BHUBAETHCS MIKIEPKABHHIA apOITpaXx, MOMTOBXOM JI0 IIbOTO
CTaB aHIJIO-aMEPUKAHCHKUW JIOTOBIp TMpO JPYKOy, TOPTIBIIO 1 MOPEIUIABCTBO,
yknagenuii 19 mucronama 1794 p., Bimomuii Takox sk «Jlorosip Txes» (Jay Treaty)
[321]. ITpaktuuni mopanu E. ne Barens Oyiau Bukopuctani 3acHoBaukamu CIIIA. Taxk,
y noroBopi CIIIA Ta Bemmka bpurtanisi moroawmcss BHKOPUCTATH apOiTpak s
BUPILIEHHS CIIOPIB, SIKI BUHUKIIM Y 3B’ 53Ky 3 BIMHOIO 3a He3alexHICTh. Jlorosip Jlxes
nependayaB CTBOPEHHS TPbOX 3MIMIAHUX KOMICIH, sIKi O IpenCTaBIsId 00UB1 KpaiHU
JUIA BUPIICHHS TWTaHb, AKI 3aJMIIMIKCS I03a MpolecoM mneperoBopiB. IIpoTsarom
1794-1804 pp. Ha migctaBli HBHOTO OyJ0 yxBalieHO 536 apOITpaKHUX pilIEHb,
NOYMHAIOuM 3 pimeHHs y crpasi «St. Croix Rivery (1798 p.), ske BU3HAUYMIO OUTbIITY
yactuHy kopaoHy Mpk CIIA Ta Kanamoro. Bukopuctanus apOirpaxy MbK KpaiHaMu
HOCTYHOBO 3pocTajo, ToMy XIX CT. cripaBeIMBO MOYHA Ha3BaTy 30JI0TUM CTOJITTIM
apOITpaxy.

Y mepion B 1795 p. mo 1914 p. Oyno ctBopeno mie moHanm 200 iHIMX
MDKHapOJHUX TpuOyHamiB, 3aeOubmoro 3a ydactio CIHIA ab6o Bemukoi bpurasii.
BinToni myOniuHmii MbkHapoIHUH apOiTpax 3a3Hae criany [113, c. 406].

HaifuacTime 1o apOirpaxky 3BepTaluCs 3a BUPIMICHHAM TEPUTOPIAIbHUX CTIOPIB,
TIIyMau€HHSIM JIOTOBOPIB, & TAKOXK 13 MPUBOTY BIIMOBIIAILHOCTI JiepxkaB. MiKaep:kaBHi
CIOpHU € creuuUHUMH SK 3 OTJISIY Ha iX BUPIEHHS, TaK 1 BUKOHAHHS 3aBJSIKU
MDKHApOJIHOMY TPHUHIMITY par in parem non habet imperium («piBHUI HEe Ma€e BIaau
Haja piBHUMY). Llel mpuHIMI 03Havae, 0 JIeprKaBa Hece 30008’ I3aHHS JIUIIE 32 THMU
JIOTOBOpAMH, 3a SKUMH caMa ce0e BU3HA€E 30008’ s13aH010. /{7151 BUpieHHS OyIb-sIKOTO
CIIOPY TPETHOIO CTOPOHOIO HEOOXITHOI € HASBHICTh KOMIIETEHIl y TIEBHOTO OpTaHy
abo ckmamy apOirpaxy. JlepkaBu HamarOTh 3TojJy Ha BU3HAHHS FOPUCAMKINI TMEBHOT
MDKHapOJHOI HCTUTYLI HUIIXOM partuikanii MDKHapoAHUX yroJ. BapTo 3a3HauuTy,

o CTOPOHHU TaAKUX YIOoJd MOXYTb pO6I/ITI/I 3aCTCPCIKCHHA O HHUX, 3d3HAYaAr04Hu,
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HANPUKJIIAI, 10 T€ YU IHIIE MMOJIOKEHHS HE OyJie 3aCTOCOBYBATUCS Ha 1X TEpUTOPIi, a00
0 KOMIIETEHIlISI TEBHOTO MDKHAPOJHOTO IOPUCIAUKIIHHOTO OpraHy He Oyne
NOIIMPIOBATUCS HA Ty YM IHIIYy KaTeropito crpas. HeoOXiqHO TakoXk 3ayBaKUTH, IO
Jiep>KaBa MO>KE€ BU3HATH KOMIIETEHIII0 TEBHOTO MDKHAPOJIHOTO OpTraHy BXKE MICJIs
BUHUKHEHHS CTIOPY.

Came 3a 7oTOMOT 010 apOiTpaxy OyJI0 BUPIIICHO OJUH 13 HAMBAXIJIUBIIIHMX CIIOPIB
mbk CIHIA ta Bemukoro bputanieo 3 mpuBOAY BTpYYaHHS Yy CIpaBU JIep KaBH.
Junnomatnaaunii crip MbKk [liBHIMEMME mTatamu Ta Benmukoro bpuraniero CripaBa
Anabama (Alabama Case) [192] Bunuk mig yac rpoMazsucbkol Bitinu y CIIIA. Mupue
BUPIIIEHHS] CTIOPY &K 4Yepe3 7 POKIB MICHs 3aKIHYEHHS BIMHA CTBOPWIO BAXKIMBUIN
OPELEEHT 13 BUPILIEHHS] MDKHAPOIHHUX CIIOPIB.

ITin wac rpomansiHcbkoi BiiHM B CIIA, Bemuka bputanis Oyna moBimomiieHa
yepe3 JUIUIOMATUYHUI KOPIYC MpPO HEOOXIIHICTh HEBTPYYaHHS 1 30epeKeHHs
Heirpanirery. Haromicts y Bemukiii Bputanii O0yn0 moOynoBaHO HU3KY BIACHKOBHX
xkopabaiB Kondenepartii, naipigominmii i3 Hux — «CSS Alabama». Bouu nmorpabysainu
Ta motormuan O0mm3bpko 150 Toproux kopabmie CIIA, sxi Hanpapmsumcs y €Bpormy
BrpoioBk 1862-1864 pp. CIIA Bumaraim Bing Bemmkoi bpuranii kommeHcartii
3aBgannx 30utkiB. Y. Cammep, rosoBa Kowmirery iHO3emHHX BigHOCcWMH CeHary,
3a3HavaB, 10 BTpy4aHHs Benmukoi bpuTanii mpo10BXWIO TPOMAIIHCHKY BiliHY Ha JBa
poku Ta komryBaio CIIIA coreHb MUIBIOHIB a00 HaBITh MUIBSAPIIB J10JApIB.
[leperoBopu 3 mpuBoAy cHopy He Aanu pe3yiabrary. Hanmpukinui mororo 1871 p.
00U/IB1 JIep>KaBU MOTOUINCS BUPIIIMTH IIEH CITIP 3a JOTIOMOTOI0 CHEIalbHOT KOMICII,
CTBOpeHO1 ctopoHamu. Bona 3i0panacs y Bammurroni 8 6epesns 1871 p., a Bxe 8
TpaBHS JIAIIUIa BUCHOBKY Mpo Tiepenady AnabamMchkoi CHpaBd Ha BHPIIICHHS
apoirpaxxnoro cyay (Tribunal of Arbitration), ckmmkanoro y JKeHeBi, sSikuii MaB
CKJIaaTUCS 13 II'ATh WICHIB: MO OJHOMY IPEACTaBHUKY CTOpPiH, Kopojs Iramii,
npe3unenTa [Iseiapcerkoi Kondenepartii Ta imneparopa bpaswiii. ApOitpakuuii cya
yXBIMB pilieHHd y BepecHl 1872 p., BinmoBuBum CHIA y KommeHcalil HEOpsiMUX
30utkiB. CIIIA BuMaramu BIQIIKOAYBaHHSI 30WUTKIB, sIKI OyJaM MOHECEH1 y 3B’S3KY 3

TOPTIBJICIO MIBJEHHUX KpEHCepiB, BUTPAT HA MEPECITyBaHHS MIBICHHUX KpeucepiB i
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BUJATKIB y 3B’ 513Ky 3 IPOJOBKEHHAM IPOMAISHCHKO1 BiliHU. 3 moTtoro 1872 p. Benuka
bpurania 3asBuia, O HE MIIKOPUTHCS PILICHHIO apOITPaXHOTO CYAY, SIKIIO MUTaHHS
opo HenpsiMi 30MTKM OyJe BIIKPpUTUM, OJIHAK apOITpaXHUW CyJI BH3HAB cebe
HEKOMIIETEHTHUM Y BHpillieHHI 1iboro nuTaHHs. CIIA BigMOBWIMCS Bill BUMOT IIOJIO
HEeNpsIMUX 30UTKIB. ApOITpaXHUI CyJ] YXBaJMB DIICHHS, HAa MiACTaBl sikoro Bemnuka
bputanis moBunna Oyna crutatutd CIHA 15,5 MmH nmonapiB sk KOMIIGHCAIlFO 3a
CnpaBoro Amabama (Alabama Case). Lo momi0 BBaKarOTh NEPIIMM IPHKIATOM
3acTtocyBaHHsa apOirpaxy ad hoc mis BupimeHHs MacmTabHOTro criopy. M. XaacoH
3a3Hadae, mo micas 1872 p. ynpoaosxk 30 pokiB apOirpaxi po3risayau monan 100
crmpaB. Y 30 cmpaBax B3suta ydacth Bemuka bpurtanis, CIIA — y 20, eBpomeichki
Kpainu Oymu ctopoHamu y 60 crnopax, a JaTMHOAMEPUKAaHChKI — mpuOiam3Ho y 50
apOiTpaxax.

VY XIX ct. 3acHoBHuku comiosiorii E. ropkreiim, I'. 3immens Ta K. Mapkc
JTOCIUDKYBAIM TIOMIMPEHI TPUKIAAXW COINAIBHUX 1 TOJITUYHUX KOH(IIKTIB Ta
HaMarajamcsi 3pO3yMITH iX KOPIHHS, TPA€KTOPI PO3BUTKY 1 BIUIMB HA CYCIUILCTBO.
Takox JOCIKYBAIOCS, YA MOXKYTh KOHMIIKTH MIPUHOCUTH KOPUCTH JIJIS COINIATbHUX
3min [82; 253] ta yu moTpiOHO yrmpaBasSTH KOHGIKTAMU IJIS COLIATbHOT CTAOUIbHOCTI
[258] abo 11 B3arami HOpManbHHI CTaH AiILHOCTI cycminbeTBa [295, . 20].

XapakTepHOIO0 PUCOI0 TPETHOTO €TaIly € 3MIHEHHS! CyBEpEHHOT0 MpaBa Jep KaB
CaMOCTIHO BHM3Ha4yaTH MPOUEAYpPU Ta MEXaH3MHU BHUPILEHHS IPAaBOBUX CIOPIB,
po3MMpeHHsT cepu AEpPKABHOTO CYIOUYMHCTBA, TOCHWICHHS BIUIMBY J€p>KaBU Ha
npakTuKy 3actocyBaHHsd ABC nuisixoM perysoBaHHs BUIMOBIIHUX BITHOCHH, PO3BUTOK
MDKIEp>KaBHOTO  apOITpaxy sSIK OCHOBHOTO CIOCOOYy BHpIINIEHHS CHOPIB Ha
MDKHapoJAHOMY piBHI. Ha 3akiHueHHS TpeThOoro mepiofy MpHUIaJae MaKCUMAIbHE
3pOCTaHHsA apOITpaKHUX CIIOPIB SIK OCHOBHOTO CITOCOOY BUPIMICHHS MDKICpP)KaBHUX
crmopiB, y dyerBepromy mepiomi (Jomatox I') KUIbKICT, BHIAAKIB 3aCTOCYBAHHS
MDKIEP>KaBHOTO apOITpaxky pi3KO 3MEHIITY€EThCS.

Yer1eepruii etan (xinep XIX cT. — mouarok 90-x pokie XX c¢T.). Ha mexi XIX i
XX cT. MDKHapoJIHa 0OCTaHOBKA 3arOCTPIOETHCS, CTBOPIOIOTHCS JIBA HEMPUMUPEHHUX

BiliCbKOBUX OJioku: AHTaHTa 1 TpoicTuil coro3. Y 1el xe nepioa poOaThCs cripoou
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CTBOPUTU MDKHApOJHY OPTAaHBALIO Il BUPILEHHS MDKIEPKABHUX CYNEPEUYOK
HIUIIXOM CKJIMKaHHS ['aa3pkux MupHUX KoH(pepenuii 1899 p. i 1907 p. B meror
CIpUsIHHA 30€peXeHHI0 MUpYy B ycbhoMy cBITL. [lin yac xoHdepeHiiii 0yi10 npuitHATO
HU3KYy KOHBEHLIM Ta JeKiapamiid, siki CTOCYyBaJuCsA BIMHM Ta ii IpaBWi, 30Kpema
KonBeHiis npo MupHe BHUpIIIEHHS MDKHApOJHHUX 3ITKHEHb, sKa mepejgdadana: a)
Jiep>KaBU JOMOBUJIMCSI 3aCTOCOBYBATH JOOpPI1 MOCIYrd Ta MOCEPEAHMIITBO; 0) y pasi
HEOOXITHOCTI CTBOPIOBAaTM MDKHAPOJHI Ciigdl KoMicii; B) ctBoputh [locTiitHuii
apoOirpakanii cyn (Permanent Court of Arbitration) i 3arBepauTi mpaBuia BUPIICHHS
cropis 3a gormoMororo IlocTiitHoTro apOiTpakKHOTO CYAY.

Binmosinno no ct. 41 INaazpkoi kouBenuii 1907 p. [locTiitHuii apOiTpakHuid CyI
CTBOPIOBAaBCS 3 METOI0 HAJAaHHSA MOXMJIMBOCTI KpaiHaM-y4acHHLAM O€3 3aTpUMKH
3BepTarucs 10 [locTiiHOro apOITpaXHOTO CYly Y BUIIAJIKaX BUHUKHEHHS MDKHApPOIHUX
CIIOPIB, SIKI HE MOXYTh OYTH BpEryibOBaHl JUIUIOMATUYHUMHU criocobamu. Y 1911 p.
T. Accep otpumaB HoOeneBcbKy mpeMir0 3a BHECOK y cTBopeHHs IlocTiiiHoTO
apOITpaxHOTO Cyay mia 4yac mepioi ['aarcbkoi MupHoi koHbepeniti 1899 p. Ognak
BXKWTI 3yCHJUIS HA MDKHApOHOMY PiBHI HE MOTJIH 3anmo0irtu [lepimiii cBITOBIH BiliHI.

Jlnst 30epexeHHs MHPY Ta O€3MEKH Yy CBITL, a TaKOX [JI1 CIPHSIHHS
MDKHApOJIHOMY CIIBPOOITHHIITBY JIeprKaB MiAIMCAaHHIM BepcaabCchKoro 1oroBopy 28
gepBHs 1919 p. Oyno 3acHoBano Jliry Hamif. Opnak 1i AiATIBHICTH BUSBUIIACS
HeeekTuBHOMO 1 Bxke y 1939 p. nouanacs [pyra cBiroBa BiifHa, sika TpuBaia 6 pokiB. Y
1945 p. na xoudepenuii y Can-Opanmucko Ha migctaBl Xapti OO0’ ennanux Harit
oyno 3acHoBano OOH. V ctarri 2 Craryry OOH [194] 3akpimieHo, 10 JepiKaBH
MaloTh BUPILIYBAaTH CBOi MDKHAPO IHI CIOPU MUPHUMH 3aCO0aMU TAKUM YMHOM, OO HE
MiIaBaTh 3arpo3i MbKHApOIHUN MuUp, Oe3NeKy Ta chpaBelsuBICTh. Takox y cT. 33
Craryry OOH BcTaHOBINIEHO, IO CTOPOHHU, SIKI O€pyTh y4acTh y OyIb-SKiid CyTepeull,
IIPOJOBKEHHS SIKO1 MOTJIO O 3arp0’KyBaTH MATPUMII MDKHAPOIHOTO MHPY 1 0€3IEKH,
MOBMHHI HacamIepe] HaMmaraThcsl BUPIIMTH CYMNEPEUYKy IUIIXOM IEPEeroBOpIB,
00CTeXEHHS, TOCEPETHUITBA, KOHCHITIAILIi, apOiTpaxKy, CyJJOBOTO PO3TIISTY, 3BEPHEHHS

JI0 pETIOHAJIbHUX OPTaHiB 200 yroJ1 UM IHIIIMMUA MUPHUMHU 3aCO00aMu 3a CBOiM BUOOPOM.


https://uk.wikipedia.org/wiki/%D0%A1%D0%B0%D0%BD-%D0%A4%D1%80%D0%B0%D0%BD%D1%86%D0%B8%D1%81%D0%BA%D0%BE
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TakuM 4YMHOM, Ha MDKHApOJHOMY pIBHI 3aKpIJIEHI MOXJIMBI CIIOCOOW BHPIILICHHS
MDKHapOJHUX CIIOPIB.

3arajabHUi aKT PO MUPHE BUPIIIEHHS MDKHapOAHUX cIOpiB Bix 26 BepecHs 1928
p. (i3 BumparieHHsMH, BHeceHumu [ eHepampHoio AcamOieero OOH y 1949 p.) [57]
nepenbavae 3acTtocyBaHHs KoHcwmaui (conciliation), cynoBoro BupimenHs (judicial
settlement), apOirpaxy (arbitration) 10 criopiB, SIKI BAHUKAIOTh MDK JIepyKaBaMHu.

Jlexmaparriss Ipo MPHUHIMIK MDKHAPOJHOTO IIpaBa IMIOA0 JAPYXKHIX B3aEMHUH Ta
CIBPOOITHUIITBA MDK JepkaBamu 1970 p. po3BuBae mel NMPUHIMIT 1 3a3HAYaE, IO
«JeprkaBU TTOBUHHI IIyKaTH SKOMOTA IIBHUJIIIOTO Ta CIPaBEIMBOTO BUPIIICHHS CBOiX
MDKHapOJHUX KOH(IIKTIB IUIIXOM MEPEroBOPiB, PO3CIIAyBaHHS, IOCEPEIHUIITBA,
y3TOJIP)KEHHS, apOITpaXKy, CYJI0BOTO PIIIEHHS YM HIIMX MUPHUX 3aC001B HA 1X BUOIPY.
Konseniis OOH 3 mopcekoro npasa 1982 p. nependavae MOXKIUBICTh 3BEPHEHHS /10
MixHapoaHoro TpuOyHalIy 3 MOpChbKoro mpara, MikHaponHoro cyny OOH a6o no
apoOiTpaxy. ApOITpax € 3aco00M BHpIIICHHS CIOPIB 3a 3aMOBUYYBAHHSM, SKIIO
Jep>KaBH, MDK SIKHMU BHUHHUK CHip, HE OOpasv OJMH 1 TOM camMHil Crocid BUPILICHHS
cropiB mig vac parudikami (u. 5 cr. 287). Omke, mepaBu BUIbHI IIOJ0 BHOOPY
MEXaHI3MIB BPETYIIOBaHHS 1X KOHQIKTIB. Takuii ke MIXi CTOCTePIracThCs y HU3III
pETIOHAIbHUX aKTiB, a caMe AMEPHKAaHCHKOMY JOTOBOPI MPO MHUPHE BPETYITIOBAHHS
(borotuncekuit  Ilakt) 1948 p., €BpomelchKidi KOHBEHIN IMOAO0 MHUPHOTO
BperymoBaHHsa KOHQIIKTIB 1957 p. ta ['enbciHcbkoMy nincymkoBomy akti ObBCE 1975
p. SKi1o  3aco0aMu MUPHOTO BPETYJIIOBaHHSI HE BAAETHCS BUPILUUTA KOH(IIIKT, 3TIAHO
3icT. 37 (1) Ctaryry OOH ctoponu noBunHi 3BepHyTHCS 10 Pagu besneku. Ciopu Mk
JiepKaBaM¥ BUPIIIYIOTHCS MEPEBAKHO IUIBIXOM MPSMHX JTUIIOMAaTHYHUX MIEPErOBOPIB.
OO0OB’A30K JIepkaB BCTyHaTH y TMEPEroBOPHU MepeadadyeHo OUTbIIICTI0 MDKHAPOIHUX
JOTOBOPIB.

3actocyBanHss ABC nmsi BUpIIEHHS TPUBATHONPABOBUX KOHQUIKTIB HE Oyi0
nyxke nommpeHuM. I3 nporo mpuBony A. Kysz0arapoB ciymHO 3a3Haudae, 1O IPU
aBTOPUTApHOMY a00 TOTAJITAPHOMY TMOJITHYHOMY PEXKUMI JEp>KaBU TaKe MpPaBOBE
SBUILE, K MPUMUPEHHS CTOPIH y KOH(QIIKTAaX MPUBATHO-NIPABOBOTO XapaKkTepy, HE €

aKTyalnbHUM 1 3aTpeOyBaHuM. KoHIIEHTpallisl JepKaBHOI BJIAAU B pyKaxX OJIHIEI 0COOU
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(opraHy) 1 BCTaHOBJICHHS HMM KOHTPOJIIO HaJ yciMa cdepamu KUTTS CYCHUIbCTBA
Kay3aJIbHO BIMOOpaXaroThCsl Ha JISLJIBHOCTI OPraHiB IIOAO BHUPIIICHHS IOPUINYHUX
KOH(JIIIKTIB, 3aBJaHHs SKUX 3aCHOBAHI Ha CIIIYOMY Ipoueci, a Bojs (IpaBa) MOro
y4acHHKIB (cTOpiH KOH(DIIKTY) IrHOpYeThes [96, €. 11].

OpHak ciig 3a3HAYWTH, MO TPUHHATTS AEIKMX HOPMATHBHHUX AaKTiB BCE XK
crpusiio po3BuTKy ABC: Pexomennairis mo/10 J0OpOBUTbHOT KOHCHTIAINT Ta apOITpaxy
No 92 (yxBanmena 29 uepBHs 1951 p. I'enepampbHOIO KOH(epeHIiero MbKHApOTHOT
oprauizamii mpami); €K3A Big 21 xBitha 1961 p.; Pexkomengaris R (81) 7 Komirery
Minictpie Pagu €Bponm neprkaBaM-ujieHaM CTOCOBHO MIISIXIB MOJICTIIEHHS JOCTYITY /10
npaBocynnas Bin 14 tpaBHsa 1981 p.; KonBeHmis 3 KoHCumalil i apOiTpaxy y Mexax
OBCCE Bin 15 rpynns 1992 p.

[locuneHHsl HTErpamiiHuX MPOLECIB Yy MeXaX CBITOBOI CHUIBHOTH Yy XX CT.
Opu3Besio 10 (QOpMyBaHHS MEBHUX MDKHAPOJHUX CTaHAAPTIB 1 TUNOBUX (GoOpM
opraHiaiii JepaBHOi BIAJAW, CHPUYUMHWIO KOHBEPTEHIFO IOJITUYHUX CHUCTEM 1
MIMPOKE 3aM03UYEHHSI MIEPEI0OBOTO JOCBIMY MO0 3aPOBA/KEHHS HOBUX JIEPKABHUX
IHCTUTYI(IH 1 MeXaH3MIB B3aemo il Mbk HuMH [185, C. 3].

4. Tloncon Bkazye, 1m0 rio0aiizaIis Ta eKOHOMITHUN PO3BUTOK MTPU3BOIUTH 10
pPO3MHBaAHHS KOPJOHIB MDK CTIOpaMd B MDKHAPOJIHIN 1 MpUBaTHINA cdepi, macTaB s
CIIOPiB, CIIOCOOIB IX BUpIIICHHA Ta Cy0’ €KTIB, Kl OepyTh Y HUX y4acTb. Ha iioro nymKky,
SCKpPaBUM IIPUKJIIAIOM I[bOTO € CTBOPEHHsI CBITOBUM 0aHKOM MDKHapOJHOTO LEHTPY 3
BUPIILIEHHS IHBECTULIITHUM CIIOPIB, Y KX MPUBATHI IHBECTOPU MOXKYTh IO3UBATUCS J10
JiepKaB Ha IMiJICTaBl ABOCTOPOHHIX IHBECTUINIMHUX JOTOBOPIB 00 HIIMX MDKHAPOIHUX
noroBopiB ([JoroBopy no eneprermyHoi xaptii). OKpiM TOTO, AEp>KaBU MOXYTh
peecTpyBaTH IOPUANYHI OCOOM MPUBATHOTO MpaBa, 1 Xo4a 3 TMOTJSAY KIHIIEBOTO
oeHediriapa e Oyae BIACHICTH JIepKaBH, 3 MOTJISIAY 3aKOHOIaBCTBA Iie Oyae cy0’ eKT
OPHMBATHOTO IIpaBa 3 HAICKHOIO oMy mpaBocy0’ extHicTio [303, ¢. 10].

Jly1a gyeTBepTOro MepioAy XapakTepHUM € 30UTbIICHHS KUTbKOCTI aBTOPUTAPHUX
Jiep>KaB, LEHTpal3allsl AEp:KaBHOTO YNPABIIHHA, W0 Npu3Benu a0 3ByxkeHHS ABC y
NPUBATHOTIPABOBIN cdepl, BCTAHOBJIEHHS MPIOPUTETY AEPKABHOTO CYJOYMHCTBA U

okpecJieHHs1 cepu, ae MoxiuBe 3acTocyBaHHd ABC, 3MeHIIeHHs KUTbKOCTI ApIOHUX
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MDKHApOJHUX KOH(IIKTIB 1, SIK pe3yNibTaT, — MPAKTUKUA MDKAEPKABHOTO apOITpaxy,
nosiBa II00ATbHUX KOH(MIIKTIB (B CBITOBI BiiiHM), B SIKI ONUHIJINCS BTATHYTHMH
OaraTo nep»aB, MOLIYK €()EKTUBHUX MEXaH3MIB BUPILIEHHS TJIO0AIbHUX KOH(IIKTIB,
MDKJIEp’)KaBHUX CHOpIB NUIIXoM 3acTtocyBaHHs ABC min erigoro MDKHapOJIHHUX
OpraHizaIiu.

IPsiTmii eTan TpuBac 1 goci. J{ms OUTbIIOCTI KpaiH BiH po3moyaBcs 13 mogarky 90-
x pokiB XX cT. JlemokpaTu3zariis KpaiH, 3MEHIIIEHHS KUTbKOCTI aBTOPUTAPHUX JIepKaB (Y
1977 p. ix Oyno HaiOubme — BoHM Aism y 90 kpainax cBiry, a B 2008 p. mumie 23
[124, c. 148]) ctano KIOYOBMM YHHHHKOM po3mmpeHHs chepu 3actocyBanus ABC.
Po3Butok 3B’s3Ky, TpaHCHOPTY, I1HGOpPMAIfHUX TEXHOJOTIH, TioOami3allis,
OIIBUILEHHS piBHA ypOaHi3aui, 30UIbLIEHHA poJii 1HpopMalii Ta 3HAHb Yy JKUTTI
CYCTUIbCTBA PU3BENH 10 OE3IMPEIEIEHTHOTO 3pOCTaHHSI CYNEPeyOoK 11X yCKIaHEHHS.
CyTTeBO 3pOCII0 HABAaHTAKEHHS Ha CY/IH, 1110 BUKIIMKAIO HEOOXTHICTh y/10CKOHAJICHHS
CYyIOBO1 CHUCTEMH Ta ONTUMBALii MpoUEeAyp BperymoBaHHs cropiB. OAHak cyau
BUSIBIJIKICS] HE TOTOBUMH BIIOPATHCSI 13 HAPOCTAIOUHMM 00CsATOM cyrepedok. Lli dpakropu
cpusinid ~ 30UTBIIIEHHIO  IHTEpPECY JO0 BHKOPHUCTAHHS HEIEP)KaBHUX MPOIEAYP
BPErymOBaHHs crHopiB [229], 3araabHOBIIOMHM CTa€ MOHATTS «albTePHATUBHE
BUpimieHHsT crmopiBy (alternative dispute resolution), sike pO3TIIAIAETHCA SK OUIBIIT
e(eKTUBHA albTepHATUBA CYOBIN CUCTEML.

IIpu BUOOp1 AepKaBOrO MOJITUKH, 3aCHOBAHOI HA HE3AJIEXKHOCTI KOXKHOT 3 TUIOK
BJIaJU 1 PO3BUTKY JIEMOKPATUYHUX HCTHUTYTIB, JepKaBa CIPHUSE€ CTBOPEHHIO YMOB IS
CaMOCTIMHOTO BPETYyJIIOBaHHS MPUBATHONIPABOBUX KOHGIIIKTIB CAMUMHU CTOPOHAMH 200
3a JIOTIOMOTOI0 TPETIX 0Ci0, IKMM BOHO JOBIpsi€ (TPETEHCHKI Cy/IH, CYA1 32 HAUMOM,
nocepenuuku Tomio) [96, c. 11].

JJ1s1 pO3BUTKY aIbTEPHATUBHUX MPOIIENYP BUPIIICHHS CTIOPIB BAXJIMBE 3HAYCHHS
vao mpuiHATTI Kowmicieto OOH 3 mpaBa wmbkHapoaHoi Topriem B 1980 p
MOTOKYBAILHOTO perjaMeHTy. IctotHy ponb y mommpenHi ABC Bigirpana Paga
€Bponuy, sfKa NpUIHsIA BIATOBIIHI aKTH 1010 MOJIETEHHS TOCTYIY A0 MPaBOCYAAs
(Pexomenmarist Ne R (81) 7 Bin 14 tpaBus 1981 p.; Pekomenmamis Ne R (86) 12 Bin
16 BepecHs 1986 p.).
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Kowmirer Minictpis Panu €Bpornu y Pexkomennmauii Ne R (81) 7 Bin 14 tpaBHA
1981 p., BpaxoByOYM, MI0O CYJOYMHCTBO HEPIIKO HOCUTH CKIIAIHUN, TPUBAIUM 1
JOpPOTUH XapakTep, PEKOMEHAYE YypsiaaMm JepKaB-uJIeHIB BXKUTH 3aXOJiB JIJIs
CIIPOILEHHS, MPUCKOPEHHA 1 3JeleBlieHHs cyaounHcTBa. [loniOHe 3aBmaHHs, sK
BKa3dyeTbcsi y Pekomenpani, Moke OyTW BHUpILIEHE 3a JIONOMOIOI0 JIPYKHbOTO
BperymoBanHs cynepedok. [Ii3nime Oyna npuiinara Pekomengariis Ne R (86) 12 mom0
3aXO0/IIB 13 HEJIOMYIIICHHS 1 CKOPOYEHHS HAJMIPHOTO pOO0YOr0 HaBaHTAKCHHS Ha CY/IH.
ITokazoBo, mo 5 BepecHs 2001 p. Kowmirer Minictpis Pagu €Bporm yxBamus
Pexomenmamiro Rec (2001) 9 «Ilpo anmpTepHATHBH CYIOBOTO PO3TJSAIY MDK
aJIMIHICTPAaTUBHUMHU OpraHaMH 1 NMPUBATHUMHU cTopoHammu» [195, c. 95-96]. V wii
MICTUTBCSI TOOAXKaHHS ypsAaaM JIE€pKaB-YJCHIB CIIPUATH 3aCTOCYBAHHIO HEEPKABHUX
OpoleAyp Y BpEryJIlOBaHHI CYNEpPEYOoK MDK aJAMIHICTPAaTUBHUMHU OpraHamu 1
GB3uaHUMH, OpuTnIHIME ocobamu [11, c. 37].

Jlyist ’STOTO eTary XapakTepHe MParHeHHs 0 MOBHOTO BpPaxyBaHHS IHTEpECIB
KOH(DIIKTYIOUMX CTOpiH, CTBOPEHHS YMOB [JisI TIONIIYKY Yy4YaCHUKaMH CHOpY
ONTUMAIBPHUX CIOCOOIB 3aq0BOJICHHS IMOTPe0 IIOA0 JOCTYMy JO TIPaBOCYIS,

PO3IIMPEHHS KUIBKICHUX Ta SIKICHUX TTOKa3HUKIB BrpoBakeHHs ABC.

1.3. 3apyOikHuii JOCBiA 3aCTOCYBaHHS aJbTEPHATHBHUX CIOCO0IB

BUPIILICHHS IPABOBHUX CIIOPIB

Hanpuxkini 80-x pokiB XX cT. y HAWOUTbIIT pO3BUHEHUX KpaiHaX, y BIAMOBIAL Ha
BUKIIMKH, SIKI TIOCTAJIM TEpel CyJ0BOI0 CUCTEMOIO, Oylio po3moyato pedopMyBaHHS
CHUCTEM BUPIIICHHS MPaBOBUX CIIOPIB, OJJHUM 13 HamNpsIMIB SIKOTO CTaB PO3BUTOK Ta
mmpoke BrnpoBamkeHHS ABC, crtamm  3mo00yBat  OUIbIly  TOMYJSPHICTS,
BIIPOJKYBATUCS M YOCKOHATIOBATUCS PI3HI MPUMHPIIUBI MPOLEAYPH. 3’ SABISIOTHCS
CIEUIaIi30BaHl OpraHi3alii, MO 3JLIICHIOTh CHPUSHHA Yy HOPUMHUPIUBOMY

BPErYyJIIOBaHHI CIOPIB, MEPENYCIM TOPTOBEJIBHUX, TAKUX AK JOHAOHCHKHHA LleHTp 13
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BupimierHs: ciopiB — ADR — Group [191, c. 107]. ¥ 90-ti poku BinOynocsi 3HaYHE
3pOCTaHHS 3aCTOCYBaHHS MPUMHUPIIMBUX MPOLEIYP.

Y CIIA pyx 3a anbTepHaTUBHE BHUPILICHHS CIOPIB Ma€ KOHKPETHE MICLE
HApOJKEHHS, a MOXJIMBO, HaBiTh 1 naty — 1976 p., yac mpoBeJeHHS HaIliOHATBHOI
koH(pepenmii  mmeni P.  Ilaynga  «IlpyunHM  HEBIOBOJIGHOCTI  HACEJIECHHS
aaMIHICTpyBaHHAM cuctemMu tmipaBocyaas B CIIA», Bigomoi sk Ilaynaceka
koH(pepermisa. J[Ba mgokymeHTH 3 umcia MarepiamiB [layHacekoi koHpepeHIii
CTAHOBIIATH TMOJITHYHY IIATGOpMy PYXy aabTepHATHBHOTO BHpimeHHs criopiB y CIIIA
Ta HIMX KpaiHax cBiTy. Y cBoiit nonosini Bepxosumii Cynaas Y. beprep momepemnxas,
110 aMePHUKAHChKE CYCTIUIBCTBO «JIOCSTIIO Ti€T TOYKH, KOJIM Hallla CUCTEMA MPaBOCYIs
— SIK Ha PI1BHI IITaTIB, TaK 1 Ha ()eiepaTbHOMY PIBHI — MOXKE OYKBAJIILHO pO3BAJIMTHUCS Ha
YaCTUHU 111 JI0 KIHIIS [IbOTO CTOJITTS, HE3BAKAIOUM HA 3HAUYHE 30UThIICHHS KUTLKOCTI1
CyAAIB 1 aAMIHICTpATOpIB Ta BeMMuYe3Hl (DIHAHCOBI BiMBaHHSA». BiH BHOKpEeMHB
Haiicepilo3Hill MpoOJIeMH CyJI0BOi CUCTEMH — Jy»K€ BHCOKI CYAOBI BUTPATH, TPUBAIIL
TEPMIHM PO3TJIIY CIpaB, HaaMIpHA Jeraiikamis Ta dopMmaiizaimis Mpoueayp, Mo
BUMAararoTh BEJIMKUX BUTPAT HA IOPUIUIHE 0OCITyTOBYBaHHS IPOMA/ISH, 1 3alPOTIOHYBaB
3BEPHYTHCS 10 HehOpMabHUX albTepHATHB [222].

Jlpyrum OCHOBHHM JOKyMEHTOM Oyna momnoBins mpodecopa @. Cannepa, sikuid
NpeICTaBUB 1110 «OyaWHKY TpaBocyAas 3 OararbMa JBepuMa». Y TaKOMy Cyai
CIeIaIbHUM CITy»KOOBELb MONEPENHBO MEPErIIsiiaB OM MO30BH, 110 HAAIMILUIM 10 CYAY,
1 IpomNoOHyBaB Ou cTOpoHamM oOparu 3 Oe3iidl BAapIAHTIB TAKUM METOJ BHUPILICHHS
CIIOPIB, SIKM HANIOBHIIIE 33/I0BOJIBHIB OU iXHI MOTpeOH B KOHKpeTHOMY criopi [289].
Onaun B npoBigHux yuenux M. Kamenerri [274, C. 2] po3MMpUB KOHIEMIIIO 0CTYITY
JI0 TPABOCY/JIs1, BKIIOYAIOUH ATbTEPHATHBHI CITIOCOOM BUPIICHHS CIIOPIB SIK BAXKIUBY
YaCcTUHY HUBLUIBHOTO TIpoliecy [274, . 2, 51]. Bin onucyBaB aibTepHATUBHE BUPIIIICHHS
CIIOpiB SIK MOJKJIMBICTH JJIS 3HAXOJKCHHS JPY)KHHOTO BHUPIMICHHS CIIOPIB MDK
CTOpPOHAMH, SIKI MalOTh MOTEHINAN NIl 30epeKeHHsT BITHOCHH, HDK /10 (IHAIHHOTO iX
pPO3IpBaHHS.

TeopernuHi HampalfOBaHHS CTAIM OCHOBOIO JJISl 3alPOBAKEHHS HALlIOHAIBHO-

IMpaBOBOTO PEI'yJIFOBAHHA ABC. IlouaTtkom IMHAPOKOTO BIPOBAIKCHHA AJIbTCPHATUBHUX
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npouenyp y cynosiii cuctemi CIIA nocmyxuno npuiiHatTs y 1990 p. Axrta mpo
pebopmy mmBUIEHOTO cynounHcTBa (Civil Justice Reform Act), skuii mepemOadan
CTBOPEHHSI Yy KOXHOMY  (enepalbHOMYy  CyAOBOMY  OKpy3l  CHEUIAIbHUX
pexkoMeHpaniiHux komireTiB (Advisori Committees) 13 po3poOKu 3aX0/1iB, OB’ I3aHUX
3 HepopMabHUM TIpaBocyasaM [96, €. 124]. V 90-x pokax KoHrpec mpwuiiHsSB TpH
HOpMAaTHUBHI akTh (AKT BHpIIIEHHS CHOPIB y aJAMIHICTpaTUBHUX crpaBax 1990 p. Ta
1996 p. Ta AKT AbTepHAaTUBHOTO BHpimieHHS criopiB 1998 p.). Bkazani HopmaTuBHI
aKTH BHMarajid B JEpKaBHUX OpraHiB pedopMyBaHHS TOJITHKHA BUPIMICHHS CTIOPIB
yepes mpu3sMy ABC gis po3mmpeHHS crmoco0iB BHpIMIEHHS CHOPIB, a TaKOX
30008’ s3au penepaibHi cynu 3anpoBaautu nporpamu ABC, siki Oymu 6 mocTymH1 11s
YYaCHHKIB MPOLECIB. 3a3HAYEHI IHIMIATUBUA TaKOX BperynboBaHi B AkTi LluBuIbHMX
npaB 1991 p.; Hamionanehiii iHimiatuei pedopm (the National Performance Review),
BukonaBuomy Hakasi Bin 5 moTtoro 1996 p. Ne 12871, saxuii nepeadavaB HEOOXITHICT
denepambHuM areHmisiM 3actocoByBat ABC mepem TuM, Sk 3BEpTaTUCS O CYHY.
[li3Himre BiAMOBIMHI TOJIOKEHHS OyI0 3aKpiJIeHO B TMPOILECYaTbHUX KOJEKcax
0araTbOX ILITATIB.

AKT mpo anpTepHaruBHE BupiteHHs crnopiB (Pemepanmsuuii 3akoH 1998 p.)
BUMArae BiJl KOXHOTO (elepaibHOTO OKPYKHOTO CyAy BIipoBaixkeHHs mporpamMu ABC,
IIOHalMEHIIIe 3 OJHUM BUJOM JIJISi CTOPIH IIMBUILHOI CIIpaBu. BigmoBimHO 10 mbOTO
3aKoHy CyJId HaJUICHI TIOBHOBAKEHHSIMH CAMOCTIMHO BUPILIYBaTH, siKi MexanidMu ABC
BIIPOBAI)KYBATH, THIIA CIIPaB, sIKi MOXKYTh OyTu HampasiieHi Ha ABC, BCTaHOBIIOBaTH
HEOOXIMHUN piBeHb KBamiiKallii s mocepeaHukiB-meaiatopiB. CynaM HaAaroThCs
NOBHOB&)KEHHSI HA BJIACHUU PO3CYJ BCTAHOBIIIOBATH OOOB’S3KOBICTH 3aCTOCYBaHHSI
ABC, ane TUIbKM Ha MOYAaTKOBOMY €Taml HaJIXOJKEHHS CIOpY A0 Cydy NUIIXOM
memiamii abo HeWtpanbHOi oIHkM. Sk Hacminok, y CIIIA He BHUKOPHUCTOBYIOTH
OJIHAKOBMH MiAXin A0 BrpoBamkeHHs nporpamu ABC, koXeH mTaT Mae CBOIO
nporpaMy o Memiarlii 1 B MeXax OJJHOTO INTaTy MOHAa CIIOCTepiraTy pi3Hi MoJenm. 3i
cBoro 0oky nporpamu ABC y p3BHUX CyAax TaKO CYTTEBO BIIPIBHAIOTHCS, IPU LIbOMY
iX BIOpPOBAKEHHS — 11€ aIMIHICTPATUBHE PIlIEHHS KOHKPETHOTO T'0JIOBU CYAY, MOJIEIb

NPOTrpaMu BU3HAYAETHCS Y BIACHUX BHYTPIIIHIX mpaBuiiax cyay [126].



67

Came moynHarO4u 3 TOTO 4acy BINOYBae€TbCs MOAUT HANPSMIB 3aCTOCYBAHHS Ta
npaBoBoro perymoBaHas ABC Bcepennti CyJJoBOT CHCTEMH Ta [103a HEO, Y I0CYA0BIH
Ta MO3acyAOBId MpakTUIll. Y JOCYJAOBIM MPAKTUIIl BOHU 3aCTOCOBYIOTHCS y BUTJISJII
Hapaau (KoHdepeHIlii), MOCEPETHUIITBA, CIPOIIECHOTO CYAY MPUCSKHUX, FOBEHAILHOI
IOCTULIIl y CIpaBax HEMNOBHOJITHIX, Yy M03aCyJOBIM MNpaKTHUlll — L€ IMEePEroBOpH,
apOiTpax, MocepeaHUIITBO, MIHI-CyA. JJIs periaMenTalti BITHOCUH y TIPOIIEC] Meialli
B 2001 p. mabyB umHHOCTI €auHmid 3akoH mpo Memiamiro (Uniform Mediation Act)
[330], saxuit 3a dakrom 00’ e€quas 2 500 pi3HMX 3aKOHIB, IO PErYIIOBAIM IPOLEAYPH
memiamii 'y piBHMx 1rarax [148]. 1li 3axoam CHOpusid 3HAYHOMY PO3IIUPEHHIO
3actocyBanHs ABC y CIIIA, mo cTano npukiagoM JJisl HIIMX KpaiH MperneIeHTHOTO
npaBa, Taki ik Kanana, Benuka bpuranis, Asctpaiig 1 Hosa 3enanzis Ta iH.

I3 1990-x pokiB ABC moumHaioTh po3BuBarucsi y Bemukiii bpuranii. ¥ npari
Jlopna Bymsdpa «Jloctynm nmo mpaBocymas» [223] (Access to Justice) 1995 p.
BKa3yBaJoOCs, II0 BUCOKa BApTICTh CYIOBOTO MPOIECY POOUTH CYIOBHNA PO3IIISI
HEAOCTYNMHUM JIsi Oararbox Jonend, a Tomy ABC Moxe OyTu HOro i€BOO
anbTepHaTHBOIO. Bemmka bpuTaHis mTOCTIIOBHO BTUTFOE B JKUTTS  OO0SpEKHHUI
parMaTHYIHUN TIIXig A0 MPaBOBOTO PETyJIIOBaHHA Memialli. Y i KpaiHi croyaTky
Oynmu 3acHOBaHI opraHiaiii MemiaropiB (Hampukmam, y 1989 p. — I'pyma ABC y
Bpictoni (ADR Group) i Lentp edextuBHOro BupimeHHs crnopiB y Jlonnouni (CEDR)),
a MOTIM NPOTATOM JACKUIBKOX POKIB Ha KOWITU ypsiay Oyiu HpOBEACHI HayKOBI
JTOCIKEeHHS 10oCBiny po3BUTKY ABC B iHIIIMX KpaiHax 1 COIIOJIOTTYHI TOCTIIKEHHS Ha
OpeiIMeT TOTOBHOCTI aHIIMCHKOI TPOMAJCHKOCTI Ta O3HECY CHPUNHATH HOBUH
iHCTUTYT. OZHOYACHO B JEKUTBKOX CyJaxX MPOBOJWIKCS TMPABOBI EKCIEPUMEHTH 3
BIPOBAKEHHS 000B’SI3KOBO1 CyM0BO1 Meiamii. Hapermri, 3a pe3yiapTaTamMmu 1ux pooiT
IHCTUTYT MeJiaii OTpMMaB 3aKOHOJaBue 3akpiuieHHs y [IpaBwiax HIHUBUILHOTO
cynouuHcTBa 1999 p. y BUrIsAa1 Moaen JOOPOBUIBHOT MeTialtii.

I3 26 xBitHI 1999 p. cyam AHrmiii ta Yenbcy BHacHigoK pedopMyBaHHSA Ta
MOJEpHI3alll 3aKOHOJABCTBA MOYaIM KepyBaTHCs HOBUMM llpaBunamu LMBUIBHOTO
cynounHctBa (Civil Procedure Rules) 1998 p. Beenenns B aito [IpaBui LMBUIBHOTO

CYIOUMHCTBA CHPUYMHUJIO MABUIIEHHS poui npouenypu ABC npu BUHMKHEHHI CIIOPY,
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OCKUTbKM OJHIEI0 3 LUIe pedopMyBaHHS CUCTEMH IMBUIBHOTO CYJOYMHCTBA Oyia
po3po0OKa HOBOI CUCTEMHU, KA O HE TUIbKU JO3BOJIsLIa CTOPOHAM BUPILMUTH IXHIM CHIIp
0e3 3acToCyBaHHS CYAOBOI MPOLEAYPHU, a TAKOXK MOKJIaJala Ha HUX O0O0B’A30K
crpoOyBaTu AIATH 3T0 1 HA paHHBOMY €Talll IIITXOM B3a€EMHOI KooTiepailii. 3a OCTaHHI
POKHM 3aCTOCYBaHHsSI MPOLEAYPU aJbTEPHATUBHOTO BHpINIEHHS crHopiB y Benwmkii
bpuranii 3HauHO monmpuiocs. @akT YCBITOMJICHHS TOTO, IO BUPIIIEHHS CIOPIB Y
CyJIOBOMY MOPSJIKY € HE €UHUM 3aCO00M OTPUMAHHS OUYIKYBAHOTO PE3yJbTAaTy CTaB
OCHOBHOIO MPUYMHOIO JJISl JAETaJbHOTO JOCHUKEHHS ajlbTePHATUBHOI MPOLEIYPH,
BU3HAYEHHSI MEX 11 3aCTOCYBaHHS Ta (popM iCHyBaHHA. Tak0oX BaXJIMBHUM € MIPAKTUYHE
3HAUEHHS JIJIS1 Cy/Ay BUPIIMIEHHS CIIOPIB Y TaKU# CIIOCIO.

Ha oco6amuBocCTI mocepeaHuITBa ypsjaoM Ta CYJ0BOIO BJIJ0I0 OYJ0 3BEPHYTO
yBary juiie y 1990-x pokax, Koy aHalli3 MpaKTUKU TOBIB, IO 3aBSKA METiallii MOYKHA
HE TUIbKM 3MEHIIUTH BUTPATH CTOPIH, NPUCKOPUTU PO3IJIAA CIpaB, a M ICTOTHO
3MEHILMTH HaBaHTakeHHS Ha cynu. Ha Binminy Bi iHmx ¢dopm ABC, 3rigHo 3ict. 1.4
(2) (e) IlpaBun HMBLILHOTO CYAOYMHCTBA HA CYJ Temep MOKIATAETbCS 00OB’SI30K 13
NPUBOJlY CTUMYJIOBaHHS CTOPIH 11040 3BepHeHHs 1o ABC, skiio cyj BCTaHOBHUTH
MO>KJIMBICTh TAKOT'O 3BEPHEHHS Ta CIIPUSHHS 1 JOTIOMOTra CTOPOHAM MPU BUKOPUCTAHHI
aIbTepHATUBHOI mpolenypu. [Ipu BUpIMIEHH] )X MATAaHHSA MOAO0 TOPSIKY PO 3TOALTY
CYIIOBUX BHUTpAT CyJIOM Ma€ 00OB’S3KOBO BPaxOBYBaTHCS, CEpell IHIIMX 0OCTaBUH, 1
(baxT 3BEpHEHHS HaMaraHHs CTOPIH BUPILMUTU CHIp Y AOCYI0BOMY HOpsAKyY (cT. 44.5
(3)). Meniarist ctae MOMMPEHUM CIIOCOOOM PO3IJBIAY CIOPIB, 110 MPU3BOJIUTH 0
3HAYHOT'O 3MEHILIEHHS HABAaHTAXEHHS HAa CyJ Ta OTPUMaHHS CTOPOHAMHU
B3a€MOBHTITHOTO pitieHHs [144].

Brposamxennss ABC TOpkHynocs TakoX 1 CyI0BOi CUCTEMH. Y CYIOBOMY
MpoIeCi ICHyE TakWd JOKYMEHT, sK IIpakTudHe KEpIBHUIITBO MIOJO JOCYAOBOI
noseniaku  (Practical Direction on Preaction Conduct) [305], skumii 3aoxouye
MOTEHIIMHOTO TI03MBaya HAa TIOYATKOBIA CTajili IMBUILHOTO TPOIECY IIia dac
(opMyJrOBaHHS MIICTABH Ta LT NO30BY IHGOPMYBATH MOTEHIIMHOTO BIANOBIAAYA PO
Te, sikuii ABC (sikio oOpajia cTopoHa) Mo3UBay BBAKAE SIK HAUOUTHII TOLUIbHUMN J1JIs

BUpilieHHs criopy. [loTeHiiiHui BinnoBiga4 Mae BIIIMOBICTH, YU MOTOKYETHCS BIH Ha
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ABC 1 sgkmo Hi, TO Ma€ 3a3HAYUTH, 3 SAKUX MPUYUH BIH BIIMOBISETbCA Ta
3anpononyBaTu Hmi ABC, abo 3a3HaumnTy, YoMy BiH He BBaxkae 3actocyBanHsi ABC
MOXIJIMBUM Yy Ui crpaBl 3arajbHUM OOOB’S30K KOPUIMYHOIO paJHUKA CTOPOHH
HOpPaguTH CBOEMY KIieHTYy BukopuctoByBatu ABC, 3a3Hauenuii B ONMUTYBILHUKY 3
po3moaitry crpaBu (Allocation Questionnaire) [226], sikuii mictuthes y [IpaBuiax
UBUIFHOTO CYJOYHMHCTBA. SIKIIO Ha IIbOMY €Tarli CTOPOHHU MOTOKYIOThCS Ha y4acTh Yy
Mejiamii, mepedir CTPOKIB MO30BHOI JABHOCTI MPHU3YNMHUHIETHCS HAa YOTHUPH THXKHI, a
MaTepiajii CIpaBU MPEACTaBHUKH Cyay Tnepenarots meniaropy. Cyn Moke Juiie
PEKOMEHTyBaTH 3aCTOCYBATU MEIIAIlII0, ajie HE MOKE 3MYCHUTH JI0 IHOTO.

Sxkmo mporeaypa Memiali 3aBEpIIyEThCS YCHINIHO, TO CTOPOHHU YKIIAJAIOTh
BUINOBIIHY YroAy NpO BUPILIEHHS CIOPY MDK HUMHU. Bumoru no dopmu Ta 3MmICTy
Takoi yroJu HE BHU3HAYAIOTHCS HA 3aKOHOJABUOMY pIBHL BinmoBimHO 10
3arabHONIPUIHATOT y Benukiit bpuTanii npakTuku, yroau npo BUPIMIEHHS CTIOPY CJIiT
yKJIagaTl B MUCHMOBINA (popMi, MIITBEPKYIOUM 1i 3MICT HiANUCaMU 000X CTOPIH 1
meniatopa [277, ¢. 404-407].

Bemuka Bpuranis HaBMHCHO He minuia amepukaHchbkuMm mniixom (y 2001 p. y
CIIIA OyB npuiHATHI 3aKOH ITPO MEJIAIii0), a BITMOBHIACS Bi 000B’I3K0BOT CYI0BOI
Mefiamii Ta BT TPUHAHATTS 3arajlbHOTO 3aKOHOJJABCTBA IIPO MeEiarlio, HaTaBIIH
mepeBary CaMOpEryJlol0YMM MEXaHi3MaM 1 THYYKOMY PEryJlOBaHHIO B TpPaJIULIIX
npeueneHtHoro npaea. Popma Ta mpouenypa mnporo Buay ABC, Bximouarouu
npodeciiiHi BAMOTH JI0 MEIIaTOpiB, IIUTKOM PErYJIIOIOTHCS MIPUBATHUM CEKTOpoM [277,
c. 367]. Jlopa Bynbd y cBO1l nparii 3a3Ha4uB, 0 HE BBaXkae, 10 Benuka bputanis mae
ATH 10 HUIIXY BIPOBaIKEHHS 000B’s13K0B01 cymoBoi memiamii [334]. Bin BOauaB posib
Cylly JHIIe y TOMY, OO0 Harajatd CTOpOHAM MOXJIMBICTH 3BepHeHHs 1o ABC, 6e3
CaHKIIA y pa3l BIIMOBH CTOPIH. MoO’XKHa KOHCTAaTyBaTH, IO OOCST IepKaBHOTO
(dbiHaHCYBaHHS Meiarii y il KpaiHi IPOTOPIIMHNKN IMOMMUTY Ha MOCAyrd. Tak, cTaHOM
Ha 2007 p. y Bemukiii bpuranii npoBoaunocs monan 4 000 memiariii y MUBUTBHUX 1

KOMEPIIHHUX CIIOpax Ha 3araibHy MO30BHY CyMY OJM3bKO 4,1 MiIpA (yHTIB CTEpIIHTIB
[325].
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VY moromy 2002 p. 3’sgBUIOCS CyAOBE PIUIEHHA Y clipaBl «/[’IOHHET MmpoTu
HeprxapHoi 3am3uui» («Dunnett v Railtrack» [2002] 2 All ER 850), 1o 3rogom craio
npeueneHToMm. [ yac po3risiny 1iel cupaBu CyJI0M NEPIIOi IHCTaHWIi Oyyo NpuiHATE
pILIEHHS Ha KOpUCTh JlepKaBHO1 3ali3HUL], MICJA YOro IHIIA CTOPOHA MoJajla
aneysIiiHy CKapry. ANENSIUHHUA CyJ CKepyBaB CTOPOHM JO MeMiallii, OJIHaK
npeAcTaBHUKU Jlep)kaBHOT 3ali3HUIN BIIMOBWJIKMCS BT ydacTl y I TpOIEAypi,
BB@)KAIOYM, 10 B aNCIMIIAHIN IHCTAHI PIMICHHS 3HOBY Oyae NMPUUHATO Ha iXHIO
KOPHUCTh. ANENAIMIAHANA CYyJ AIMCHO TPUHHSAB PIMICHHS Ha KOpUCTHh JlepkaBHOT
3QII3HMII, ajie, BOJAHOYAC, 3000B’A3aB i1 MPEACTaBHUKIB CIUIATUTH BC1 CY0BI BUTPATH,
mo OyJlo 3yMOBJIEHO BIAMOBOIO BiJ yd4acTi y Meniani. 3aBAsKd LbOMY PilICHHIO
3’SBUBCS MPUHLMUII, BUIMIOBIIHO A0 SIKOTO CTOPOHY, IO BIAMOBISIETHCS CIPOOYyBaTu
BUPIIIUTHU CITIP 32 IOTIOMOTO0 0HOTO 31 crtoco61B ABC, MmoxkHa 3000B’43aTH CIIATUTH
3arajgbHl CyJ0B1 BUTpaTH (HaBITh, SIKIIO PIIIEHHS OYyJO MPUWHATO HA KOPHUCTh TAKOI
crtoponn) [149, c. 103].

[lopsim 3 aKTHBHICTIO CYIJIBCHKOTO KOPIMYCY, ICTOTHHM BIUIMB Ha PO3BUTOK
IpoIeAyp BpETyJIOBaHHS cymepedok y Bemukiii bpurtanii Hagam HITIATABH YpsIy.
Tak, y 6epe3ni 2001 p. Jlopa-kanmprep oronocus «O0imssaky ABCy, 3T1IHO 3 KO0 BCi
ypSAA0BI JemapTaMEHTH B3suiM Ha ce0e¢ HU3Ky 3000B’SA3aHb, BKJIIOYAIOYHM TaKe:
«AnbTepHATHBHI ~ CIIOCOOM  BUpINIEHHS  CcHOpIB  OyayTh  BpaxoByBaTHCS 1
BUKOPHUCTOBYBATUCSA Yy BCIX BIINOBIIHUX CIIpaBax, B pa3l, SKIIO IHIIA CTOpPOHA
oroauThCs» [262]. V 3BiTi PO €PeKTUBHICTH BUKOHAHHS B3SATHX YPSAA0M 30008’ 3aHb
13 BUKOPUCTaHHS HEJEP>KaBHUX IMPOIENYpP BPETYIIOBAHHS CIOPIB, OMYOJIKOBAHOMY y
mural 2002 p., BKasyBajlacsi HHM3Ka IHIIaTUB, 30KpeMa, TaKUX SK IHIIaTUBa
IOpUINYHOTO JenaptameHTy JlepkaBHoi ciryxxOu oxoponu 310poB’st (National Health
Service Litigation Authority — NHSLA), sika BuMarae Bi FOPHCTIB, IO MPEACTABISIOTH
il iHTepecu, BAABaTUCA 1O HEACPKABHOTO BPETYJIOBAHHS CYIEPEYOK, a B pasi
HEMOYKJIMBOCTI, BKa3yBaTH MPHYHHH, IO TMEPEIIKOHKATh IboMy [72, €. 137].-

[leBauM cTpumyrounM 4uMHHUKOM po3BUTKY ABC ctano mpuitasatts y 2004 p.
piieHHsT y crpasi «Xesci npoTu TpacTtoBoi komnanii Milton Keynes General NHS»

(«Halsey v Milton Keynes General NHS Trusty). Ilix yac po3risiay Iii€i cripaBu Cya
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JIAIIOB BUCHOBKY, 1110 BUMOTa 000B’A3KOBO1 Y4acTl CTOPIH CIIOPY y MEIaLii Ta HIINUX
croco0ax BupimieHHs crnopiB cymepeuntb cT. 6 €KII, 1 me, 31 cBoro 60Ky, cTajio
NEPEIIKOA0I0 I peali3allii MUIOTHUX MPOEKTIB, CHPSIMOBAHMX Ha BIPOBAKEHHS
000B’s13K0BOT Meiallil 10 cyaoBoro mpoiiecy [264, c. 135].

VY 2005 p. Jlopn Byned onyOsikyBaB orysig meroiB poootu €CII, saxuii OyB
3po0bisieHuit 3a 3anpoineHHsM ['eHepanbHOTO cexkperapst Panu €Bponu ta [Ipesunenra
€CIUL VY cBoix pexkoMeHpaarisx BiH 3a3HaumB, o €CIIJI mae 3ao0xodyBaty OUTHII
IIUPOKE 3aCTOCYBaHHS HaIllOHATLHUX oMOyacmeHiB Ta iHmmX ABC. Lle gacte 3mory
BIIBECTH BEIHMKY KUTbKICTh ckapr Big €CIII sk Taki, ski He Mamm OyTH IMMOJaHi IO
HBOTO Y 3B’SI3KYy 3 MOKJIMBICTIO BUPIHTH cIip 3a qonomororo ABC [333].

Y 2011 p. MiuictepctBo toctuuii Bemukoi bpuranii 3anpomnonysano
pedbopmyBatu cucteMy HMBUILHOI FOPUCIUKILL, cepell Aii, CIPSIMOBAHUX Ha Iie, OyJa
HOIITPUMKa PO3BUTKY Mejiallii. 3aBAsSKM LbOMY Ha ChOTOJHI YC1 HE3HAuHI CIIOPHU
(MaliHOBI cmopH, SIKIIO BapTicTh npeamera He mnepeBuinye 5 000 GyHTIB CTEpJIHTIB
(cboromni mwo cymy Oyiao migBuiieHo g0 10000 ¢yHTIB CTepsiHIiB) MarOTh
BHPIITyBAaTUCS HacaMIlepes 3a JO0MOMOToio memiarti. MiricTepcTBO focTHIlii Bemukoi
Bbpuranii cmiBIpaitoe 3 1OpUIUYHAM TOBAPHUCTBOM 13 METOIO MOMMPEHHS H(popMaIli
npo pi3Hi ciocodbu ABC cepen 10puCTIB Ta iXHIX KITIEHTIB, @ TAKOXK 13 Pagoto 3 mutanp
Memiaiii B IMBUIBHMX crpaBax [317]. [IpaBwia muBUILHOTO CymouYMHCTBA Benmmkoi
BpuTtanii MaroTh CBOIM 3aBJaHHSAM TiepeadauuTi 000B’ 30K CYJIJI1 3/IICHIOBATH CBO1
(YHKILI TaKUM YUHOM, 11100 CY/TOBHI MPOLIEC HE CIIPUYMHSB 3aiiB1 BUTPATU JJIsl CTOPIH
(saving expense). OkpiM TOro, Ha MOYATKOBUX €Tarax CyJI0BOr0 PO3IIIIy CIPaBU CY/I
MOBUHEH 3a0X0YYBaTH CTOPOHHM JI0 B3AEMHOI CIIBITPAIli, @ TAKOX, SKIIO CYJ BBAXKAE 1€
JouUTbHUM, 10 3actocyBanHs ABC [249].

VY 2013 p. mig wac mekmii 3 memiartii y CiHramypi Jlopa Bynbd ckazar: «Memiartis
NpOMIIIIa TOBTUX NUIAX, ajie I JOBIIMK NUIIX JeXUTh nonepeny. CroromaHi, moo
CTaTH CIPaBKHBOIO Mpodeciero, 1 cdepa MOBUHHA MIBUIKO €BOJIOIIOHYBAaTH. BHCOKI
MIHIMQJIbHI CTaHJApTH MPAKTUKU Ta €TUKH IOBUHHI OYTM BCTAaHOBJIEHI, CTaTu

OpO30pPUMH Ta JOCSKHUMHU HAa MDKHApOJAHOMY PIBHI; KOPHUCTyBaul (CIIOKMBaYl)
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Menianii TOBUHHI O0auMuTH, IO LI CTaHAAPTH €PEKTUBHO 3aCTOCOBYIOTHCS. SIKICTH Ta
IPO30PICTh CTaHYTh KIIFOYOBHMHU (haKTOpaMu pocty Memiamii» [315].

[opoky Ha Teputopii Benukoi bputanii npoBoAsSTHCSA JOCTIIKEHHS, CIPSIMOBaHI
Ha OLIHKY cTaHy po3BUTKY Meniaiii. ¥ 2016 p. LleHTp epeKTUBHOTO BUPILIEHHS CIIOPIB
OMyOJIIKYyBaB pe3yJbTaTH ChOMOTO ayIUTy MeJiallii y IUBUILHUX Ta TOCTOJAPChKUX
cropax. AHam3 CBITYUTH Tpo Te, o y 2016 p. 3a momomMororo Memiaii cnpoOyBaiu
3HAWTH B3aeMoBuUTigHe pimeHus croporu 10 000 cmopis [326].

3 kiHIg XX ¢1. ABC nmodanm akTHBHO PO3ITOBCIOIKYBATHCS 110 cBiTy. ChOTOIHI
Mefiamis Ta IHIIN CIOCOOW albTEPHATUBHOTO BHPIMICHHS CIIOPIB TOIMHAPHWIUCS 1
NPOHUKIM B MPABOBY M CYCHUIbHY MPaKTUKYy Maike BCIX PO3BHUHEHHMX KpaiH — BiA
[liBHiyHOT AMepuku o €Bponwu, Bin Anonii 1 Hanexkoro Cxomy ao ABctpanii Ta
MYCYyJIbMaHChKOTO CXony.

B €C nnsa 3a0e3neueHHs1 3aXUCTy CIOXKUBAYIB, OI13HECY, IIBUIKOTO BHUPIIICHHS
CIIOPIB Ta PO3BAHTAXXEHHA CYJ]OBOi CUCTEMU NPUMUMAIIICS aKTH PI3HOT FOPUANYHOT CHJIH,
K1 CIPUSIIM PO3BUTKY 1 MIMpoKoMy BrpoBamkeHHi0 ABC. Crniouarky mosioxeHHs npo
3actocyBanHsd ABC misg BUpINICHHS ITUBUIBHUX 1 TOPTOBHUX CITOPIB Oy BpETyJIbOBaH1
Ha pIBHI TaK 3BaHOTO «M SKOTO TIpaBa»: y PEKOMEHIAIIAX Ta 3€JICHUX KHHUTax
€spormneiicbkoi Kowmicii [14, ¢. 119]:

[Iznime nnst po3Butky ABC mnpuiiManucs akTu Traily3eBOro Xapaxrepy. Y
Pexomennauii Kowmicii Big 30 Oepe3nst 1998 p. Ne 98/257/€C «Ilpo mpunuumu, siki
3aCTOCOBYIOTHCS 10 OPraHiB, BUIMOBIJAIbHUX 3a M03aCyJ0BE BPEryIIOBaHHS CHOPIB
OpO 3aXUCT MpaB CIHOXHUBAdiB», 3a3Hayajocs, M0 ycl ICHylOUl OpraHu Ta sKi
CTBOPIOBAaTUMYThCSI, II0 HECYTh BUIMOBIJAIBHICTh 3@ M03aCyJ0OBE BPETYIIIOBAHHS
CIIOpPIB MPO 3aXUCT TMpaB CHOXKMBAYIB TOBUHHI JOTPUMYBAJIUCH MPUHIUIIB
HE3AISKHOCTI, MPO30pPOCTI, 3MarajabHOCTI, E€(PEKTUBHOCTI, 3aKOHHOCTI, CBOOOH,
npeacTaBHuITBa [176].

Pama €Bpomu sk MDKHapoJHa OpraHi3ailis TaKOXX Bilirpaja CBOI pOJb Y
BrpoBakeHHl ABC. Opnieto 3 nepumx Komirerom MinictpiB Pagu €Bponu Ha
399 3acinanHi 3acTymHUKIB MiHiCcTpiB 16 Bepechs 1986 p. Oynma yxBaneHa

Pexomenpariiist Ne R (86) 12 mi0/10 3ax0/iB 3 MOMNEPEKEHHS 1 3SMEHIIICHHS] HAJIMIPHOTO
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pobodoro HaBaHTaxkeHHS B cyaax [49], skoro ypsigaM aeprKaB-4ieHIB POMOHYBAIOCS
JOCITIIUTH AOUUIbHICTh BKJIIOUYEHHS B IXHIO CYJOBY MOJITUKY, CEPEl IHIIOTO, TaKUX
3aBJlaHb: a) CIIPUSITH, A€ 1€ HEOOX|AHO, MPUMHUPEHHIO CTOPIH SK 1032 CYJIOBOIO
CHUCTEMOIO, TaK 110 UM B XOJ(1 CYJJOBOTO IPOBAIKEHHS; 0) 3a IOMIOMOT0I0 HEOOXITHUX
3ac00IB 1 y BIJAMOBIAHUX BUIMAJKaX BXXUTH 3aXOJIB JJISl TMOJIETIIEHHS TOCTYITYy O
IbTEPHATUBHUX METOJIIB BUPILICHHS CIOPIB Ta MIABUIICHHA 1XHHOT €EKTUBHOCTI SIK
OpOLEAYp, 3JaTHUX 3aMIHUTH CyAoBe nmpoBamkenus [307].

Y Pexomenparii Ne R (98) 1 Komirery MinictpiB Pagu €Bpomnu nepxaBam-
YJeHaM IOA0 Mefdiami B ciMeWHMX cmpaBax Bim 21 ciuns 1998 p. BusHaueHo cdepu
3aCTOCYBaHHS W mpouec Mefdialii, cTaTyc yroiu, JIOCSITHYTOi B pe3yJbTari
CIIBBIIHOILIEHHS] MDK MEIAlliEl0 Ta MPOBAIKEHHSM Y CYI0BUX UM HIIMX MOBHOBAXKHUX
opraHax, peKOMEHJ0BAHO ypsiiaM Jiep KaB-4JICHIB 3alpOBaKyBaTH, 3a0X04UyBartu a0o,
KOJIM 11e HEOOXITHO, MOCWITIOBATH MEJallifo B ciMeiHuX cripaBax [172].

3actocyBanHs ABC B aAMIHICTpaTUBHOMY Ta KPUMIHAIBHOMY MpPOBaJI>KEHHI
CYTTEBO BIIPBHAETHCS Bi IHIIMX cdep, TOMy Oyiu MPUUHATI OKPEMI aKTH B SIKUX
3p00JICHO akIeHT Ha IuX ocoOmmBocTiIX. Y Pexomenmamii Ne R (99) 19 Kowmirery
Minictpie Panm €Bpomu nepxaBam — diieHam Pamu, siki 3aIfikaBjeHI B OpraHi3arlii
Memialli y KpuMIHAIbHUX cripaBax Bif 15 BepecHs 1999 p. Oynu Bu3HAUYECHI TP UHITHUIIH,
K1 TOBHHHI BPaxOBYBaTHCS TP PO3BUTKY CHCTEMU MeJiallil y KpUMIHAJIbHUX CIpaBax
[173]. Pexomenmamiss Rec (2001) 9 Kowmirery MinictpiB Pagu €Bpornm aeprxaBam-
YJeHaM II0JI0 aJbTEPHATUB CYAOBOMY PO3TJISIy CHOPIB MDK aJMIHICTPAaTUBHUMHU
opraHaMu i CTOpOHaMH — MpUBaTHUMU ocoOamu Bif 5 BepecHs 2001 p. pekoMeHA0BaHO
ypsiiaM Jep>KaB-uJIeHIB CHPUSTH BUKOPUCTAHHIO aJbTEPHATUBHUX 3acO0IB Jis
BPEryJIIOBaHHS CIIOPIB MK aAMIHICTPAaTUBHUMH OpPraHaMU i CTOPOHAMU — IIPUBATHUMU
oco0amu, TakuX SIK BHYTPIIIHIA TEperisiy, KOHCUIAIls, Meiallis, yperyatOBaHHS
IDUIIXOM TeperoBopiB Ta apOitpak [174]. Cmin 3a3HauuTH, MO MACSIKI HAYKOBII
KPUTUYHO CTaBIITBCS 10 MOXJIHMBOCTeW 3actocyBaHHi ABC B agMIHICTpaTUBHUX Ta
KpUMIHAIbHUX crpaBax. CIylIHUMU € TBEPIKEHHA MpO Te, 1O J100pPOBUIBHICTS,

KOH(IIEHUINHICTh, BCTAHOBJIEHHS NpaBWJI BEIECHHS MPOLECY CTOPOHAMU, THYUKICTb,
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IIBUJIKICTh, SIK1 € TOJJIOBHUMH XapakTepHUMH o3HakaMu ABC y 1iux crpaBax mpakTUIHO
BIICYTHI.

BigHoBmtoBasibHE TpaBOCYIJIs TEepeAdadeHO HU3KOK akTiB EKOHOMIYHOT 1
comanbHoi Pagm OOH, 30kpema: pesosmoriero Bin 28 mumHs 1999 p. No 1999/26
«Po3po0Oka 1 3acTocyBaHHsS 3axOJliB 3 Mefiali 1 BUTHOBHOTO TMPaBOCYAAS Yy
KPUMIHATbHOMY CYIOYHMHCTBDY; OCHOBHHMH NPHHIMIIAMHA 3aCTOCYBAaHHS IPOTpaM
BITHOBHOTO MPAaBOCYAS Y KpUMIHATBHUX cripaBax Bix 24 ymras 2002 p.

Y xsitHi 2002 p. €pomneiicbka Kowmicis mpencTtaBuna 3eleHy KHUTY IO
aIbTEPHATHBHE BHUPIICHHS IUBUTBHUX 1 KOMEPINIHHUX CIIOPIB, KPUTHIHO PO3TIITHYBIIN
ICHYIOUY CHTYaIlll0 CTOCOBHO METOJIB aJlbTEpHATUBHOTO BUpilieHHsa cropiB y €C Ta
IHIIIFOBABIIM MMPOKI KOHCYJbTAIIIi 3 JepKaBaMU-UJICHAMU Ta 3allIKaBJIECHUMU 0co0aMu
1010 MOKJIMBUX 3aXOJIB JUIsl CTUMYJIFOBaHHSI BUKOpUCTaHHA Mefiani. 19 kBirHsa 2002
p. y Pekomennanii Rec (2002) 10 Komirery MinictpiB Panu €Bponu nepxaBam-djieHam
MOJI0 Mefiaiii B IMBUILHMX crhpaBax Bim 18 Bepecus 2002 p. s HIMPIIOTO
3aCTOCYBaHHS METOJIB  BpETYJIOBAaHHS CIOPIB Yy I103aCyJOBOMY  IOPSIKY
PEKOMEHI0BAHO ypsiaaM JAepKaB-4JICHIB CIPUSATH Meiarlii B MUBUIbHUX CITpaBax, JI¢ Ie
JTOPEYHO, Y’)KUTH a00 MACHIIUTH 3aJISKHO B1T 0OCTaBHH yC1 3aX0/IH, SIKI BOHU BBaXKAIOTh
3a TOTPIOHI, 3 METOI TOCTYHAJILHOTO BTUICHHS Y JKHATTA «KepiBHUX NPUHIINIIB
Meiaril B IMBUIBHKUX cripaBax» [175].

OKpiM 1BOT0, TAKOXK MPUUMAIHCS aKTH, 110 Mad 000B’ A3KOBUI xapakrep. Tak,
2 yepBHs 2004 p. Oyno mpuiHATO €BpPONEHCHKHUI KOJEKC MpaBWJI MOBEIIHKH JJIS
meniaropiB (Code of Conduct for Mediators), sxuii € 000B’SI3KOBUM 10 BUKOHAHHS
BCIMa MelaTopaMu, siki npatoTh B €C.

VY BucnoBky Ne 6 (2004) KoHCyIbTaTUBHOI pajiy €BPONEHCHKUX CYAIIB A0 YBaru
Komirery MinicTpiB Pagu €Bpornu mpo crpaBenmBHi CyJ Y pO3yMHI CTPOKH Ta POJIb
CYA1 B CYJOBHX IIPOIIECaX 3 ypaxXyBaHHAM ajlbTePHATUBHUX 3aC001B BUPIIICHHS CIIOPIB
3a3Havaetbes, Mo ABC €, 6e3yMOBHO, KOPUCHHM 1 JIEBUM 3aCO00M, OCKUTLKA POOUTH
HAroJjoc Ha 3roJii CTOPIH, 10 3aBXIU € OaKaHIINM, HDK CYJI0BE PIIICHHS, BUKOHAHHSI

AKOTO € 3aBK a1 000B’s13koM. Ockutbku ABC 1 cuctema npaBoCyiisi MatOTh CXOX1 1111,
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BaXJIMBO, 100 TpaBoBa jgomnomora Oyna HasBHa i mnuted ABC Tak camo, sK 1 s
CTaHJApTHUX CYJOBUX MPOIIECIB.

Hactynmaum kpokxoMm y po3Butky ABC cTano npuiHATTS AUPEKTUB. (HpeKTuBa
2008/52/ €C [47] 6yna po3pobiena Ha ocHoBI Tunosoro 3akony FOHCITPAJI mpo
MDKHApOJIHY KOMEPIIiiHYy ToroJuKyBaieHy mnpouenypy [198] 2002 p. 3akonw,
HOPMAaTHUBHI aKTH Ta aJMIHICTPATUBHI TIOJIOKEHHS, HEOOXIMHI MJI1 JOTPUMAaHHS
nosoxxeHb 1€l JlmpextuBu 2008/52/€C, nepkaBU-4JieHW Mald BBECTH B Jir0 10 21
tpaBua 2011 p. HupektuBa 2008/52/€C Hagama HOBWH MOIMTOBX Mexdiali B €Bporri,
BCTAHOBIIOKOYH 3aralbHi MeXi A1 11 BUKOPUCTAHHS y MDKHAPOIHNX CHOpax. Ii MeTa —
CIIPOCTUTH JOCTYN JO METOJIB abTEPHATHBHOTO BPETYJIOBAHHS CIIOPIB 1 CIIPUSTH
MHUPHOMY BHpIILIEHHIO CIIOPIB, 4Y€pe3 CTUMYJIOBAaHHS BUKOPUCTAHHS MeAdlalii Ta
3a0e3nedyeHHs 30a7aHCOBAaHMX B3a€EMOBITHOCHMH MDK MEJIAlllEl0 Ta CYAOBUM
npoBakeHHaM. Jupekrua 2008/52/€C npuainse yBary sKOCTI, KOHQIIEHIIHHOCTI
Meianii, MOXJIMBOCTI MPUMYCOBOIO BHKOHAHHS JOMOBJICHOCTEH, IOCSATHYTHX Y
pe3yabTaTi Mefianii cygoM abo IHIIMM KOMIIETEHTHHMM OpPTaHOM, a TaKOX IHIIAM
MUTAaHHSIM 3 METOI0 3a0€3MEeUnTH MIMHUK 3B S30K MDK METIAIliEl0 Ta CYJOBHM
IPOIIECOM NUITXOM BCTAaHOBJICHHS 3arajbHUX mpaBmwi €C 13 KIIOYOBUX AaCIEKTIB
MBUILHOTO Tporiecy [47]. OCoOMMBICTIO TUPEKTUBHU K HOPMATUBHO-IIPABOBOTO aKTa
€C € Te, M0 BOHA BCTAHOBJIIOE JMIIE 000B’A30K AepkaBu — wieHa €C pocsartu
HEOOXITHOTO pPe3yibTary, MPOTE 3AIMILIAE HAIIOHATBHUM OpraHaM Biaau BUOIp popmu
Ta 3aco0iB oro gocsrHeHHs. BpaxoByrouu 3a3znauene, wieHn €C Ta aepkaBu, sKi
IMIUIEMEHTYBAJIM 10 JUPEKTUBY, MAlOTh OJHAKOBI 3aCa/IM 111010 3aCTOCYBaHHS MeTiallii
B IIMBUTLHUX Ta TOCTIOAAPCHKUX MPaBOBIIHOCHHAX.

[3 MeTor0 CripusiHHA Kpallliid peaizalii MbKHApOIHUX MPaBOBUX J0T0BOpIB Pagu
€Bpormi CTOCOBHO ©(EKTHMBHOCTI Ta CIIPABEIJMBOCTI CYJOYMHCTBA, €BporenchKa
KOMICiT 3 THMTaHb ©()EKTHMBHOCTI MPaBOCYIIS BKIIOYMIA JI0 CBOIX MPIOPHUTETHUX
3aBJaHb HOBHUM BHJI JISUIbHOCTI, MOKJIMKAHUN YMOJIUBUTH €(DEKTUBHY IMITJIEMEHTAIIIO
noroBopiB Pagu €Bponu Ta craHAapTiB, K1 CTOCYIOTHCS AIbTEPHATUBHOTO BHUPIIICHHS
cropiB. byna yrBopeHa poboua rpymna 1y po3pOOKM KEpIBHUX NPUHIIMIIB, SIKI HE

MaroTh 3000B’SI3aJIbHOTO XapakTepy, aje MOKIMKaHl JOMOMOITH Jep)KaBaM-uJieHaM Y
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peananii Pekomenpamii moao memiamii. 7 rpyans 2007 p. €Bponelicbka Komicid 3
epekTUBHOCTI mpaBocyaas yxBamwiaa KepiBHi npunmunu Ne 13 g kpamoro
BUKOHAHHS HasiBHO1 PekomeHnpali 1moa0 Mefiaii B KpUMIHAIBLHUX cIipaBax, KepiBHi
npuHuuny Ne 14 mist Kkpamoro BUKOHAHHS HasBHUX PexoMmeHnariid moao Memiaiii B
CIMEMHMX crlpaBax 1 IIOJ0 Meniallii B HMBUIbHUX cripaBax, KepiBHi npunuunu Ne 15
JUIA  Kpamoro BUKOHAHHA HasBHOT PekoMenmamii Im0OJ0 albTEPHATHB CYAOBOMY
pO3IISIAY CHOPIB MDK aAMIHICTpPAaTHBHUMU OpraHaM{ 1 CTOPOHAMHU — IPUBATHUMH
ocobamu [50].

Y Pexomenparii CM/Rec (2010) 12 Komirery Minictpis Pamm €Bpomm
Jiep>KaBaM-4JIeHaM 100 CYAJIB: HE3aJIeKHICTh, €(EeKTUBHICTH Ta 00OB’sI3KU Bim 17
muctonazaa 2010 p. B acnekTi OHOBJICHHS JJ1sl TOCUJICHHS JIii BCIX 3aX01B, HEOOXITHUX
JUIsL CHPUSIHHA HE3aIEKHOCTI CYAAIB, MHIABUIICHHA €PEKTHUBHOCTI iXHBOI poOOTH,
3MILIHEHHS POJII CYAMAIB Ta CYA0BOI CUCTEMH 3arajiom, OyJ0 HaroJjoIleHo, 30KpeMa, Ha
HEOOXITHOCTI CHPUATH 3aCTOCYBAHHIO MEXAHBBMIB aJlbTEPHATUBHOTO BUPIIICHHS
CIIOpIB.

Jlnst 3a0e3medeHHsl TOCTYIy 0 TMPOCTHX, JIEBUX, IMBHIKUAX 1 MAJIOBUTPATHHUX
CIMOCO0OIB BUPIMICHHS BHYTPIMIHIX 1 KPOC-TPAaHUYHUX CYIIEPEYOK, 10 BUHHUKAIOTH 13
JOTOBOPIB KYIIBII-IpogaKy ado HagaHHs mociyr, 21 TpaBHsa 2013 p. Oyio mpuiHATO
nBa pokymentu: [upektumBa 2013/11/€C Ta Permament €C Ne 524/2013 «IIpo
BPETYJIIOBaHHS CIOPIB 32 YYaCTIO CIIOKMBAYIB OHJIAIHY.

HupektuBa 2013/11/€C mae 3acTOoCOBYBAaTHUCS 10 TPOLEAYpP I03aCyA0BOIO
BUPIILIEHHS] BHYTPIIHIX 1 KPOC-TPAHUYHUX CYNEPEYOK, CTOCOBHO 3000B’s3aHb 3a
JIOTOBOPOM, 1[0 BUIUIMBAIOTH 13 JOTOBOPIB KYHIBII-MIPOAaXKY a00 HaAaHHS MOCIYT MK
MPOJABIIeM, SIKMM 3IIMCHIOE ABUIbHICT B €C, 1 cHoXMBa4yeM, SIKMM MPOKUBAE HA
tepuropii €C, B BukopuctanusiMm ABC, uepe3 siki IpOMOHYIOTHCS a00 MPUINMAaIOThCS
pIICHHSI, OPTaHIBOBYETHCS B3AEMOMIISI CTOPIH 3 METOIO JOCATHEHHS IIP UMHUPCHHS.
JupexTrBa mana OyTH IMIUIEMEHTOBaHa Jiep>kKaBaMu-uiieHaMu 110 9 mumHs 2015 p.

Pernament €C Ne 524/2013 Bin 21 tpaBus 2013 p. HaOyB YMHHOCTI JI JIeprKaB-
yineHB 3 9 ciuna 2016 p. BiH mepenbadae CTBOpEHHsI €BpONEHCHKOI miuargopmu

onnaiH-Bupimenns crmopie (ODR (Online Dispute Resolution) platform), a Ttakosx
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crpusiHHs AepxaaM — ujieHaMm €C y cTBOpeHH1 epeKTUBHOT CUCTEMHU aJIbTEPHATHBHOTO
BUPILIEHHS CIIOPIB MDK CIIOKMBAaYaMU Ta OHJIaWH-TIpoiaBLsiMu. OcoONIMBO 1iKaBa CT. S
Pernamenty, y skiil nependauyeHO OCHOBHI IOJIOKEHHS Ta MPHUHLMIIA CTBOPEHHS 1
¢yukiionyBanuss  mwiatrpopmu  ODR. ®@aktnuno minargopma Oylae  OHIANMH-
MaiilaHYuKOM 3 (YHKI[IMM 3allOBHEHHS OJaHKy cKapr, 1H(GOpMYBaHHA CTOpIH,
BU3HAYEHHs apOirpa, po3riay crnopy [148, c. 246]. 3aBmsku miardopmi ODR, sk
3a3HadeHo BupimeHo moHax 60 tuc. cmopiB [309] 1 momymspHICTH TaKOro CIOCOOY
nocTiitHo 3pocTae ([Jomarox B). Binmosimro mo Permamenty €C Ne 524/2013 Bim 21
tpaBusa 2013 p. €pomelickka Kowmicis mae wamgatm 3BiT y jmmai 2018 p. momo
TISITBHOCTI 3a3HAYEHOT BHIIE TUIATHOPMH.

HeoOxinHo 3ayBakuTu, 110 3aK0HOAABCTBO €C € OpIEHTUPOM HE TUIbKU AJIs
yineHB €C, a 1 1y KaHAWAATIB HA BCTYyM A0 Hboro. KpiM Toro, aepxasu (Hopseris,
[IIBetitiapist Ta i1H.), siki He € wieHamu €C, mpu po3poOlll CBOTO 3aKOHOJABCTBA
BPaxOBYIOTh 0JI0kKeHHS akTiB €C, 11100 MaTy OUThII TICHUH 3B’ 30K MPaBOBUX CUCTEM
1 TOpriBeNbHUX BiMHOCUH. [l mpukiany, 3 BukopuctanHsM miardopmu ODR, 6e3
3BEPHEHHS 10 CYIy, BHPIIIYIOTHCS CIIOPH, TIOB’si3aHI 3 OHJIAWH-TIOKYIIKAMHA TOBapiB 1
MOCJTyT, HE JIMIIE CIOXHUBa4iB 1 ToproBmiB y kpaiHax €C, a i Hopserii, Icmanai ta
JIiXTeHIITEHHY.

Takum 9uHOM, MOkKHA 3pOOUTH BUCHOBOK, 1110 B €C MUTaHHSAM aJIbTEpHATUBHOTO
BUPIILIEHHS CTIOPIB MPUAUIETHCA 1y>Ke Oararo yBaru 1 JOCATHYTI pe3YJIbTaTH € JOCHUTh
3HayHUMU. [IpuiiHATI HOPMATHBHI aKTH BU3HAYAIOTh MIMPOKUN CIEKTP CIOPIB, MPHU
BUPIILIEHH] SIKUX MOXYTh 3acTocoByBaTucsi ABC, BCTaHOBIJEHI YITKI peKOMeHAallil
nepxaBaM — ujeHaM €C moa0 IMIIEMEHTAlll TaKuX IMOJIOKEHb J0 HaIlOHATBHOTO
3aKkoHOAaBcTBa. OTXKe, KOXkHa JiepxaBa — wieH €C Moe MaTh pi3HE 3aKOHOAaBCTBO Y
chepi ABC, ane BoHO Oyae OazyBartwics Ha enuHUX NpuHOuNax. [IpoanamizyBaru
HaIIOHaJIbHE 3aKOHOJABCTBO YCIX KpaH y MEKax JUCEPTAMIHHOTO JOCIKEHHS JOCHUTh
CKJIQJTHO, TOMY BUOIPKOBO 3yIMMHUMOCS Ha IEIKUX KpaiHax, K1 BITHOCSATHCS A0 PI3HUX
IPaBOBUX CUCTEM 1 MAIOTh PI3HUM PIBEHb EKOHOMIYHOTO PO3BUTKY.

PiBeHb pO3BUTKY KpaiH CBITY y JOCIHIIKYBaHIM cdepi MOXkKHA MpOAHATIBYBATH,

criuparounch Ha naaHi Peiitmary [36]. KoskHa kpaiHa OIIHIOETHCS 332 CEMHOAIbLHOIO
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HIKAJIOK0 OIIHKU SKOCTI IIbOTO MOKa3HUKa. OTxe, BIAMOBIAHO 10 HHOTO IOPUUYHI TA
CYZIOB1 CUCTEMU BUPIIIEHHS CNOPIB: 1 — HaA3BUYaliHO HEe(DEKTUBHUI; / — HaJA3BUYAIHO
eheKTUBHUI.

Y Peittuary 3a 2017-2018 pp. mepimia jgecsaTka KpaiH pO3MilIeHa B Takii
nocmigoBHocTi: 1) Cinranyp — 6,2; 2) ®imnganis — 6,0; 3) Iserinapis — 5,9; 4)
I'onkonr — 5,9; 5) O0’exnani Apa6bcebki Emipatn — 5,7; 6) Benuka bpuranis — 5,6; 7)
Hosa 3emannis — 5,6; 8) CIIA — 5,6; 9) Hinepnanau — 5,5; 10) Karap — 5,5. Vkpaina,
oTpuMmaBmm 2,7 OamB, 3aiiMae 116 micne (xoua me B Pewtmary 3a 2014-2015 pp.
nocigana 129 micnie). CiBBIIHOIICHHS MOKA3HUKIB JISTKUAX KpaiH 3 PEUTHHTY HaBeeHO
y Honatky A.

Cinranyp y Peiitunry 3a 2017-2018 pp. nocinae mepuie Miclie 1 BU3HAETHCS
a0COJIFOTHUM JIIEPOM Y raiy31 BUpIlIeHHs cyrniepedok. Y cmui 2017 p. Oyno npuitHsITO
3akon npo Mmemiamito “The Mediation Bill” Ta BHeceHo 3minu no [luBimbHorO akTa. Ile
Oyno 3p00ieHO 3 METO MOCUIUTH Mo3ullito CiHramypy ik MDKHaApOJHOTO LIEHTPY 3
BUPIILIECHHSI CIIOPIB.

HoBwmit 3akoH mpo Memiamiro Mae 3a METy 3pOOWTH BUPIIICHHS CIOPIB OUIBII
BUKOHYBaHHUM, JTIaCTh 3MOTy CTOPOHAM, SIKi IOCSTIIM 3TOJIH, TCII METiallii MO0 IUTHCS
3apeecTpyBaTH yroy PO BUPIIICHHS CTIOPY B CYIOBOMY TOPSIAKY, SIKa B MOJATBIIIOMY
migysirae BUKOHaHHIO. OJHaK Cyad MO’KE BIIMOBUTHCS PEECTPYBATH YTroay TIpo
BUPIILIEHHS CIIOPY, SIKa CYNEPEUYUTh MyOIYHOMY HOPSAKY. 3aKOH TaKoX Nependadae,
110 pe3yJbTaTy MEPEroBOPIB M1 Yac MeIalli HEe MOXKYTh OyTH PO3roJIOIIeH] OyIb -AKIi
TpeTii 0c001, Ta HE MOXKYTh OYTH PO3TJISTHYTI SIK JOKa3u 0€3 J03BOJY CTOPIH.

OnnouacHo Ilapnament CiHranypy npuiiHsB nonpaBku a0 LluBiibHOro AkTa,
SKAMHU 3aKpilMB TOJIOKEHHS Mpo (DIHAHCYBAHHS MDKHAPOJHOTO KOMEPIIHHOTO
apOITpaxy TpeTiMu 0cobamu, y pa3i Ko IPUANIHI BUATKH MOXKYTh OyTH 3HAUHUMHU.
Leit 3aKk0HOTIPOEKT OYJIO 3aMPOIIOHOBAHO JIJIS 3aXHUCTY YPa3IMBUX CTOPIH KOHMIIKTY Ta
OXOPOHHU Bi TOTEHIIHHOTO MOXJIMBUX 3JIOBXHBaHb TiJ 4Yac CYAOBOTO MPOIIECY.
[lonepenne 3aKOHOAABCTBO 3a3HAYallo, IO CTOPOHA, fKa HE Mae IHTEpecy B

apOITpaxHOMY Tpolieci, HE Mae MpaBa HajaaBaTH Jomnomory. DIHAHCYBaHHS TPETIMU
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CTOpPOHAMH apOITPaKHOTO NPOIECY € OCOOJUBICTIO apOITPAXKHUX LEHTPIB, TAKUX SIK
Jlonnon, [apmwxk Ta Kenesa. Tenep no nux nentpiB npueanascs i Cinramyp [329].

CiHranmypcbkuii MbKHapoaHuUN apOitpaxknuit meHtp Singapore International
Arbitration Centre (SIAC) Oyno 3acHoBano B 1991 p. V 2016 p. y Llentp Oyio moaano
343 cnpaBu 3 56 ropucauKiii, a e Ha 27 % Oumiie Hik y 2015 p. [327], mo cTaBuTh
Horo Ha piBHI 3 HallKpalMu apOITpaKHUMHU HCTUTYILISIMUA CBITY. 3arajibHa cyma y
criopax nopisaroe 11,85 mapa momapie. Cepen HUIX OCHOBHUMU €: OyIIBHUIITBO — 16 %,
KopropatuBHi— 16 %, TopriBisa — 19 %, komepiini — 24 %, mopchki — 19 %, iHmm — 6
%.

Cinramyp mo3wuilioHye cebe sk HeWTpalbHa KpaiHa, 3 HyJIbOBOIO TOJIEPAHTHICTIO
1o xopymuii (cepen kpain Asil mocizae 1 miciie, K HaHMEHII KOPyMITIOBaHa KpaiHa).
[um 3ymoOBiE€HAa BeMMKa KUIbKICTh 3BEPHEHb CTOPIH CHOpPIB Ta BHU3HAHHS Ha
MDKHaposiHii apeHl. CymoBa cucTeMa MaKCUMalIbHO MIATPUMYE apOiTpaxk Ta
MIHIMQJIbHO Y HbOTO BTPY4a€eThCS.

Hocute nomynsipuuM BuaoM ABC B CiHramypi € mnpu3HaYeHHS €eKcreprta.
HaityacTimme BiH 3aCTOCOBYIOTBCS y crlopax B OYIIBHHUIITBI, IIOJO IHTEICKTYaIbHOT
BJIACHOCTI, B e€HepreTHdHid Ta Hmmx cdepax. Hampukman, CiHramypchkuii [HCTHUTYT
ApPXITEKTYypH y YMOBaxX CBOTO KOHTPAKTy TMepen0adyuB TOJIOKEHHS [JI1 CTOPIH
KOHTPAKTy BHpIIIYBaTH CIOpPU 4epe3 MPU3HAYCHHSA EKCIepTa 3a MpaBUIaMU IOTO
[acturyry. Odic InTenektyansHoi BinacHocTi CiHramypy, skuil cniBnpaioe 13 BOIB,
TAKOXX HAJA€ MOJIMBICTD CTOPOHAM BHPIMTH CIIp MIOJ0 TATEHTIB 4epe3
NpU3HAYEHHS €KCIEPTIB JJIsl BUPILIEHHS copy BiANoBinHO 10 [IpaBui mpuszHaueHHs
excriepta BOIB.

CropoHH BmpaBi 3aTBEpIUTH CBOI BJIACHI MpaBWJa, TOBHOBAKEHHS EKCIIEPTa
IJTKOM BU3HAYAIOTHCS YTrOJ0I0 MDK CTOpoHamu. PimeHHs ekcrneprta € (iHaTIbHUM Ta
000B’A3KOBUM. Y pa3i HEBUKOHAHHSA TaKOTO PIIIEHHS CTOPOHOIO, BOHO MOXKE OyTH
BUKOHAHE yepe3 Cya. SIKIIO0 CTOPOHU XOUyTh OOTPYHTOBAHE PILICHHS 3 aHATITUYHOIO
CKJIaJIOBOIO, BOHM MaroTh 1€ nepeadauntu B yroal [IpenenentHa npakruka CiHranypy

CBITUYUTB, 110 CYJ MOKE 3MIHIOBATH JIMIIIE HECYTTEB] YACTUHU PILICHHS Ta HE Ma€ Mpana
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neperisigaTi pilleHHS eKCcIepTa MO CYyTi, aJXe B MNPOTWICKHOMY BHIAIKY e
CyHEepEYUTUME Yro/il CTOPIH Ta Oye pIBHO3HAYHUM 3MIHI YTOIH.

[Beitapiss B Peittunry 3a 2017-2018 pp. nocimae Tpere Micue siK OJHA 3
HallOubIl fpyxHIX 10 apOirpaxy. Ilynkr 1 cr. 177 3akony Ilseiinapii «IIpo
MDKHApOJIHE TIPUBAaTHE MpaBo» Iependadvae, M0 B apOITpaXxHOMY MOPSIKY MOXKE
po3risiaaTucs Oynb-sKUW CHIp, KU CTOCYeThCsl (PiHAHCOBUX 1HTEepeciB cTopiH. [lpu
IIOTO Jiep>kaBa a00 KOHTPOJHOBAHE HEIO MIAMPHEMCTBO ab0 OpraHiamisi, sSKa €
CTOPOHOIO apOITpaXHOI yroaw, HE MaroTh TMpaBa IOCHJIATHUCS Ha CBIA BJIACHUHN
MPaBOBUI cTaryc, adW OCKAp)KUTH JIMCHICTh YKIAJACHOT HEIO apOIiTpakHO1 Yromiu.
OkpiM TOTO, 3aKOHOJAaBCTBOM 3aKJIaJ€HO BHCOKI CTaHAAPTU IIOAO THeperisiay
apOiTpakHuX piieHb. YxBaneHe B IlIBeiuapii apOirpakHe pilIEHHS MOXe OyTu
OCKapyeHe BUKIOYHO y BepxoBHomy cyni IlBeiinapii. 1lpu upbomy kiaomnotaHHs npo
CKacyBaHHS apOITPaKHOTO PIllleHHS TMOBHUHHO OYTH TOJIaHO B CYJl 13 BMOTUBOBAaHUMHU
aprymeHTamMu npotaroM 30 AHIB 13 IHS, KOJU PILEHHS OyJO Or0JOLIEHO CTOPOHL
3akon IlIBerinapii «Ilpo MbKHapomHE TpHBAaTHE NPaBO» HA3WBA€ TaKl MIACTABU JJIS
CKacyBaHHS apOITpaXHOTO PIICHHS: a) 0JHOOCIOHMM apOITp abo KoJjeris apoITpiB Oyn
MPU3HAYCHI HEHAICKHUM YMHOM; 0) apOiTpakHUM TprOyHAT HEMPaBOMIPHO BU3HAB a00
BIIKMHYB CBOIO KOMIICTCHIIIIO BHPIIIyBaTH CIIp; B) apOIiTpakHE pIMICHHS MICTUTh
BUCHOBKH 3 MUTaHb, 110 BUXOJATH 32 MEXI MOJaHUX [MO30BHUX BUMOT a00 HE MICTUTh
BHUCHOBKH 10 OJHOMY 3 CIIPHHUX MUTaHb; I') OyB MOPYLIEHUIA IPUHLIHUIT PIBHOMPABHOCTI
CTOPIH; T) YXBaJICHE apOiTpaXKHE PIllICHHS CYNEPEUUTh MyOJIITHOMY MOPSIIKY.

Bepxouuii cyn [Beiapii JOCUTh 3a0X0UYBaJIbHO CTaBUTHCS 10 apOITpaxy,
OIITPUMYIOUM HOTO KOMIETEHI[I0, HAaCKUIbKM Iie MoxumBO (in favorem arbitri). B
OJHOMY 3 HENIOJIaBHIX pIIEHb CYJy aHaI3YBAJIOCS 3aCTEPEKEHHS MPO Tepenady
CymepeyoKk B «YMOBHOBaKEHWI ropucaukuiiauii opran JKenesu, IlIBetinapis»
(«empowered jurisdiction of Geneva, Switzerland»). [lo3oB 6yB nmomanuii y Toproso-
npomMucioBy mnanary JKeHeBn ¥ oOgHOOCIOHWI apOiTp, sAKWM Ji€e Ha MiACTaBi
[IBeitapcrkoro Pernmamenty, 0yB BUZHaHUN 3T0JI0OM 0C00010, sSiKa Ma€ TOBHOBAYKECHHS
U1l BUplIeHHd cnopy. YactuHa pimeHHs apOirpa, IO CTOCYETbCS HAsBHOCTI

KOMIIETeHIll, Oyna ockapxeHa y BepxoBuomy cyni LlIBelinapii, 0JlHaK KIOMOTaHHS HPO
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CKacyBaHHS apOITpaxXHOTO pimieHHS He Oyno 3amoBosieHo. Ha nymky cymy,
BUKOPUCTAHHS 3aroJIoBKy «ApOiTpax» OyJ0 AOCTAaTHIM AJisl TOTO, 00 Takuil cro cid
BPETyJIIOBaHHS CYNEPEUOK BBAXKABCS Y3rOIKEHUM MK CTOPOHAMH, HE3BAXKAIOUM HA Te,
mo QopmymoBanas «empowered jurisdiction of Geneva, Switzerland» BukiHKae
OuTbllIe 3aUTaHb, aHDK Binnosigeil. Memiatisa B [lIBeiiapii movania 3acTOCOBYBAaTUCS Y
90-T1 poku 1 cTOCyBajacsi MEpenyciM CIMEHHUX KOH(QUIKTIB Ta CIMEHHOTO TMpaBa,
cboro aH1 cdepa i 3acTOCYBaHHS 3HAYHO IIUPIIIA.

lNonkonr y Pewttuary 3a 2017-2018 pp. mocinae gerBepte micne. Y ['oHKOH31 He
OyJ70 3aKOHOJABCTBA, SIKe 3000B’s3yBaio O BukopucToByBaTH ABC miis BHpimIeHHS
KOMEPIIIMHUX criopiB. BpaxoByrouu 11e, po3BUTOK KOMEPIIMHOT Meiallii 3aekaB JIUIIe
BII IHTEpeCy MpPUBATHUX IHCTUTYLIA, Takux SK ['OHKOHICHKMA MDKHApOJHUMN
apoirpaxuuii nentp (Hong Kong International Arbitration Centre) Ta ['oHKOHrChKHit
meniariiamii neHtp (Hong Kong Mediation Centre). Onnak, Taka cUTyallis 3MiHHIIACS
y 2009 p. y 3B’s13Ky 3 pehopmoto 1uBiIbHOTO cynounHcTBa. Y 2000 p. ["'onoBHUi cyaas
['oHkoHTy mpu3HauuB poOOUy Tpymy A MEpersiAy HUBUIBHUX MPaBUi 1 MPOLEAYP
Bucokoro cyay Ta 3ampomnoHyBaB 3MiHH JJIsl TIOKpAIIEHHS JAOCTYITYy J0 MPaBOCYAAsS
IMIBUAKO Ta 3a po3yMmHi komt [275]. Poboua rpyna BuBuYMIa peKoMeHzari 3BiTy 3
noctymy a0 npasocyais Jlopna Bynsda [223] y Benukiit Bpuranii 3 nmpusoxy ABC ta
3poOwuiia BIacHI peKOMEH/IAII 3 IbOTO MPUBOTY.

Pedpopma nmBiIbHOTO CynoymHCTBa HaOyna 4yuHHOCTI 2 kBiTHA 2009 p. Ta
3aCTOCOBYETHCS 10 IMBUILHOTO Mpollecy y Bucokomy cyli Ta OKpYXKHHX CyAax.
Pedopma mae: 1) minBuimmt foctynHicte ABC, siKi CTOPOHU MOXKYTh 3aCTOCOBYBaTH
710 3BEPHEHHS B CYJI; 2) 3a0€3MEUUTH PO3TJIS]L CIIPaB Y HAWKOPOTII PO3YMHO MOJKJIHMBI
CTPOKH, 3) CHOPHATH BPETYIIOBAHHIO CYINEPEUOK Ha 3acajax CIpaBeIMBOCTI, 4)
3a0€3MeunTH CIPaBeIMBUNA PO3TIOALT PECYPCIB.

PobGoua rpyma pekomenmyBasia ['OHKOHTY IMPUHHATH BJIACHE 3aKOHOJIaBCTBO 3
Meialtii, 0/THaK HaroJoIIyBaja, 0 3aKOHOaBCTBO HE IOBUHHO HIBEMIOBATH THYUYKICTh
MeJiarlii, Ma€e 3aKkpiluTH TEPMIHOJIOTIFO (MemiaTop, Memialis, Meialiiiia yrojaa, yroja
3a pe3yibTaTaMu Meniallii) Ta npuHuunu mepiamii. 1 cmuus 2013 p. HaOyB YMHHOCTI

Opnonanc 3 memiawii (Mediation Ordinance), sikuii BCTaHOBIIIOE OCHOBHI IPUHIIUITHA Ta
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MOJEeINl Meflalii, a TakoXK NpaBoBUM pexuM Meniaui B ['onkonsi. s goTpumaHHS
BUCOKHUX CTaHJapTIB Meaiani y cepnHi 2012 p. Oyno ctBopeHO ['OHKOHI'ChKY acOLiallito
3 Meniauii. BoHa 3aiimMaeTbcsl akpenMTaller0 MEAlaTOpiB Ta HIIMX MpodecioHamiB,
3Ty4EeHUX ISl TPEHYBaHHS Ta aKpeAauTallii MeiaTopis.

ApOitpaxk y 'OHKOH31 perymoeTbcsi ' OHKOHIChbKUM apOiTpaxxHuM OpaoHaHCOM
(Arbitration Ordinance), sikuit HaOyB umuHOCTI 3 1 uepBHS 2011 p. AKT MOBHICTIO
BIATIOBITA€ MDKHApPOJAHUM CTaHAapTaM. BiH 3amiHuMB momnepennii OpaoHAHC PO
apoirpaxx Bim 1963 p., sSkumil mepegdOavyaB pi3HI PESKUMH 100 MDKHAPOTHOTO
apOiTpaxy, mo OyB chopMOBaHHMM Ha MmiACTaBi MoJETHLHOTO 3aKOHY PO apOiTpax
FOHCITPAJI Ta nHamioHampHOTO apOiTpaxy, skuii OyB copmoBaHHMI Ha MiACTaBl
Anrmiiicekoro apOirpaxksaoro akta 1950 p. ¥ 2016 p. y [OHKOHrChbKMIT MDKHApOIHUN
apOitpakauii neHTp [276] Oyno momano 460 crpaB i3 39 IOpUCIUKIINA Ha 3aralbHy
BapTICTh 2,5 Mupa nojapiB. Tumu cropiB, mo Oyiau PO3TJIAHYTL: KOPHOpPaTHBHI Ta
dbinancoBi — 29,3 %, mopchki 21,6 %, OymBHUIITBO — 19,2 %, MDKHApOIHA TOPTIBIIA —
10,8 %, iHTenekryanbHa BiacHICTh — 5,4 %, eHepretuuHi — 2,4 %, ctpaxyBanus 2,4 %,
i — 8,9 %.

Takwmii Bum ABC, sik Pana 3 BupimeHHs criopiB, e(peKTHBHO 3aCTOCOBYBAIACS T
gyac OyxiBaunTBa Chep Lap Kok — mbkaapogHoro aeponiopty B 'onkon31. KepiBHHIITBO
["OHKOHT'Y BKITFOUHIIO 3aCTEPEKEHHS 111010 HET Yy CBOT KOHTpaKTH 1Mo OyaiBHULTBY. Pana
3 BUPIIIEHHS CIIOPIB € 000B’ SI3KOBOIO 1JIs1 BCIX IIPOEKTIB, SIK1 (PIHAHCYIOTHCS A3IMCHKUM
OaHKOM PO3BUTKY Ta nependadueHa y KOHTpakTax MibkHapoaHOi ¢enepanii HXeHepiB-
KOHCYJIbTaHTIB, SIKUMU KOPUCTYIOTHCSI B YChOMY CBITIL

VY Peittunry 3a 2017-2018 pp. cepen MycylnbMaHChKUX KpaiH HalBHUILE — I SITE
miciie — 3aiimaroTh O6’enHani Apadbcbki Emipatn. OnHUM 13 OCHOBHHUX IHCTUTYTIB B
Icnamcwkii ¢inancoBiid HIYyCTpii € MibkHapoauuii Icmamcrkuil LleHTp pekoHcumiartii 1
Ap6irpaxy (IICRA) — mbkHapo Ha, HE3aJIe)KHa, HEKOMEpIIIifHA OpTraHi3allis, CTBOpEHa
B 2007 p. B OOG’emnanmx ApaOcpkux Ewmiparax. LleHTp mnuisixom peKoHCHITIAILi
(reconciliation) Ta apOirpaxy Bupimye Bci (DIHAHCOBI Ta KOMEPIIHHI CIIOPH MDK
IHCTUTYTaMH, SIK1 BUPIIMIM HA CBI po3CyJ MOKJIagaTHCs HA MPUHIMIN [caaMchKoTO

npaBa, 3akonu Illapiaty [7]. ApOitpamMu MOXyThb OYyTH IOPHMCTH, CICIUATICTH i3
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3akoHiB [llapiaty, €KOHOMICTH, BUKJIaJaul BUIMX HABYAIBHUX 3aKJIAJIB Ta IHII
creriamicty [196, ¢. 197].

VY nepury necsatky PelWTHHry mnpoTAroM OCTaHHIX POKIB IMOCTIHHO BXOASITH
Hinepnanau. ¥V mii kpaini ABC € g0oCcUTh NMOUMPEHUMH, JJII TPOMAJSIH CTBOPEHI
YMOBHU, IO JAIOTh iM 3MOTY OUIBIIIOI MIPOIO B3SITH Ha cebe BIINOBINAIBHICTH 3a
BUPIIICHHS] KOHQIIIKTIB, Y SIKUX BOHHM € yYacCHHKaMH. Y Mexkax HaI[loHAIbHOI MOJenl
Meiamii JepKaBHi CyIM TICHO CITIBIIPAIIOIOTh 13 HimepaaHachbKuM IHCTUTYTOM MeEmialti
(Netherlands Mediation Institute). Takoxx Tyr ¢yHKIioHye ['OIaHACHKE areHTCTBO
cynoBoi memiarii, sske OyJ0 YTBOPEHO SK JUIA MATPUMKH Ta IHCTPYKTYBAaHHS CYIIB
IOAO0 CTBOPEHHS 1 (DYHKIIOHYBaHHS CIyXO HampaBlieHHs Ha MPOLEAYpPY MeIiarii
(mampukiiam, i COy)XOM HAJAIOTh YYaCHUKAM CYAOBOTO PO3TIBIAY JOIMOMOTY SIK
KOHCYJIbTaHTH), TakK 1 ISl COPUSHHS B OIHII SKOCTI i KOHTPOJIIO MPOLEAYpH Meaiallii
Ta JISUIBHOCTI MEAIaTOpiB, OpraHB3alii KypciB 3 HaBUYaHHA. AT€HTCTBO TaKOX 30upae
JlaHl MO0 Meiamil 1 BUSBIIIE HAMKpAIMA TOCBI, SKUW MEPEIacThCs HIIUM CyaaM,
a0y BOHM MOTJIM BJIOCKOHAJIMTH CBOIO MOBCSKIEHHY MPAKTHKY. Tpu UBEPTi cripaB, sKi
BHUPIINIYIOTECS NUIIXOM MeElalii, CTAaHOBJSATH IMBUIbHI CHpaBH, 1€ IEPEBAKHO
KOMEPIIiiHI CIIOPH, PEIlTa — IMOJaTKOBI CYIIEPEUYKH Ta aqMIHICTpaTUBHI criopu [216].

VY cdepi 3axucTy npaB croxuBadiB, sik pisHOBUA ABC, 10CUTh MOMYISIPHUMU €
Oropo 3 po3Tisiay ckapr. B OoCHOBI iX KOMIETEHIN JieKaTh MOJOKEHHS Ta YMOBH,
BHU3HAHI TOPTrOBEJIbHUMU acoIlalIMU, Kl OEpyTh y4acThb y NiSLIbHOCTI Or0po. BoHu
OpUIMalOTh PIIEHHS, 000B’S3KOB1 JJI1 CTOPIH, SKIIO iX HE JOTPUMYBATUCS, BUHHA
CTOpOHa MOe OyTH NPUTATHYTa JI0 BIINOBIJAILHOCTI B CYJOBOMY MOPSJKY 3a
NOPYIIEHHS KOHTPAKTY.

Jlesiki  KOMEpIIfHI CKapru pO3rJAAlOThCS TMPUBATHUMU  OMOYJICMEHaMU
(mpumipom, OMOyICMEH 31 CTpaxyBaHHs), IIl OpraHM 3aCHOBaHI TOPTOBEIHLHUMU
opranBaiisiMu. OMOYJICMEH BTPYUYa€eThCA y CYNIEPEUKy, HAMaralouuch 3HAUTH PIIICHHS,
SIK€ BCIX BJIAIITOBYE. Y OUIHIIOCTI BUTIAAKIB MPOTO3UIIi OMOyACMEHa MPUUMAIOTHCS. Y
BUMAJIKaX CYMEPEUOK 00 HalMy KUTIOBOTO (GOHAY 000B’S3KOBI pillleHHs pUMaE

oropo ckapr Tenanrtc (Tenants complaints boards). Lle MoxxyTh OyTH CyNepeuKH 010
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eKCIUTyaTallliHUX BUTPAT, IJIATEXKIB 34 TEIUIO 1 EJIEKTPUKY, MO0 KOMIIEHCAIIMHUX
Buriar [216].

Himeuuuna B Peittunry 3a 2017-2018 pp. nocinae 15 micue. Ilounnaroun 3 80-x
POKIB MHUHYJOro CTONiTTS, y HiMeuunHl cTanmu BOpPOBAIXKYyBaTUCSA JOCYHOBI 1
M03acy/I0Bl CMIOCOOU BUPIMICHHS IOPUIUYHUX KOHQIIIKTIB. BIIMOBIIHO A0 3arajibHUX
npaBui [{uBitbHOTO MpomnecyanpHOTO YKIagaeHHs Himewunnu (Zivilprozessordnung),
me BigoMoro sk l{uBUTbHMIT TporiecyanbHu Koaeke HiMeuuwHm, po3Tiisi cripaBu B
JIepKAaBHOMY CyJI MOKe€ OyTH pO3IM0Yaro TUIBKH MICISA TOTO, SK KOHQMIKTYIOUNMH
CTOPOHAMH OYyJIM BXXHUTI BCI 3aXOJW JUIA MPOBEICHHS IOIMEPEIHIX MEPEroBOPIB IS
nocynoBoro BperymoBanHs cropy [100, c¢. 133]. 3rimno 3 § 1030 L{uBintbHOTO
poleCyalbHOr0 Koekcy HiMeuunnu npeameTom apOIrpaxHOro po3Tisily MOXe OyTu
Oy/ab-sika MalfHOBa, a TAKOXK HEMAaHOBA BUMOTA, SIKIIO CTOPOHH BIPaBi YKIACTH IIOA0
npenMera cnopy MupoBy yroay. BinnosigHo no § 1062 ILuBinbHOTO npouecyaibHOTO
kojekcy Hivmeuunnu BepxoBuuii cyn 3emum  (Oberlandesgericht), Bkazanuii B
apOiTpaxHiii yroi abo, IKIo BIH HE BKa3aHW, TO BepxoBHUI cy/ 3eMIIi, 10 € MICIIEM
apOITpaxy, € KOMIICTEHTHUM JIJI1 PUHHATTS PIICHb 13 KJIIOMOTAHHS MO0 IMHUTaHb: a)
npuzHaueHHs apOirpa (§ 1034, 1035), BimBim ap6Oirpa (§ 1037) abo npunmHEHHS
MoBHOBakeHb apOirpa (§ 1038); 6) MpUHUHATTS MOCTAHOBH MPO IJOIYCTUMICTH abo
HeJIoMyCcTUMICTh apOiTpaxy (apoirpadutbHicTh) (§ 1038), abo pimieHHsT apOITPasKHOTO
Cyny, sIK€ MATBEPIXKYE CBOIO KOMIIETEHLIKO B MPOMDKHOMY apOITpaKHOMY pilieHHI (§
1040); B) m0O3BU1 HA BUKOHAHHsS, BIMIHY a00 3MIHY IOCTaHOBM MpPO MOMEpPEHI
3a0e3neuyBaibHi 3ax0/1u abo 3a0e3neuyBaibHI 3aX041, IPUUHSTI apOITpa)KHUM CYA0M
(§ 1041); r) ckacyBanHst apOirpakHoro pimenns (§ 1059), npuBeneHHs 10 BUKOHAHHS
apOirpaxknoro pimenHsa (§ 1060 ta iH.) abo BiAMOBa y BUKOHAHHI apOITPaXHOTO
pimenns (§ 1061) [100, c. 135]. Takum umHOM, AepkaBHI cyau B Himeuuwmni
3AIMCHIOIOTh KOHTPOJIb Ta CIPHSIOTH ABUIBHOCTI apOiTpaxy (qomoMora B OTpUMAaHHI
JOKa3iB, BUKJIMK CBIIKIB TOIIIO).

[nnin B Pelitunry 3a 2017-2018 pp. 3aiimae 35 wmicue. Tyr noummpeHHs
apOITpaky 3yMOBJICHE PO3BUTKOM TOPTOBUX 3B’S3KIB 1 JlOepaiizailieto €KOHOMIKH.

VYknagawouu J0TOBOPH, CTOPOHM HAMAraroThCsl HE MOTPANUTU Mif FOPUCIUKIIO HIIO]
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Jep>KaBu, TOMY OUTBIIICTh KOMEPIIHHUX JOTOBOPIB MICTATH apOITpakHE 3aCTEPEIK CHHSL.
Bonnouac B Inaii icHye 6araro mpeteHsiii 10 apOITpa)kHOTO PO3IIIAAY CHOPIB. 3aKOH
npo apOITpaX 1 NPUMHUPEHHS 3aKpIIMB, 110 OYIb-SKUWA CHIp MOXE PO3IJIsAIaTUCS
apOiTpakeM, 3a BUHSATKOM BHUIIQJIKIB, MPSIMO BCTAHOBICHUX 3aKOHOM. SIKIIO pillIeHHS
Oyno mpuiHATE 3 NHUTaHHS, SIKE HE BIIHECEHE A0 KOMIIETEHLI apOiTpaxy, To HOTo
BUKOHAHHS HEMOKJIMBE. [3 Cy/TI0BUX MpEIEEHTIB 3p03yMUIO, 110 CTIOPH, SIK1 3a4IIMal0Th
nyOYHUA TIOPSIOK ACp>KaBH, KPUMIHAIBbHI 3JI0YMHHU, CIMEHHI CIIOpH, MpoIeaypa
OaHKpPYTCTBA HE MOXYTh OyTH TpeaMeTroM apOirpakHOTOo po3Tiasaay. OKpiM mbOTO,
BepxosHuii cyn [Haii mocTaHOBHB, 10 ASSKI IPUBATHI CITIOPH, IO CTOCYIOTHCS PEYOBHUX
npaB, HE MOXYTh OyTH mpeaMeToMm apbirpaxkHoro mpoiecy. nst [uaii mpodiemoro €
HasIBHICTh B3aEMOBHMKIIIOUHUX Cyn0BHX nperenenTis [180, ¢. 77].

OcoOmuBicTIO 1I€1 KpaiHM € i1 NOpuBaOJMBICTh MJII 3aCHYBAaHHS CBOIiX
NpEeCTaBHUIITB MDKHAPOIHUMU apOITpaKHUMHU IIEHTpaMu, niepimM 0yB JIoHTOHChKUI
MDKHapOJAHUM apOitpakHui cyn, moTiM CiHramypChKuil MDKHApOJIHUN apOITpaXKHUMN
neHtp y Mymoai, a teniep i MikHapoaHa Toprosa nanara [180, c. 77].

VY 2002 p. mabyna ynHHOCTI cT. 89 [{MBIIBHOTO MpoNECcyaTpbHOTO KoAeKCcy IHmii,
SKOI0 BCTAHOBJIEHO MPaBWJIO NMPO OO0OB’A3KOBY Iepenauy CIpaBH, siKa Haalfluia 10
cyny, Ha po3rian y mexax ABC. OpHak mTaTi mocTaBUIMCS 10 LBOT0 MO-PI3HOMY: B
OJIHUX — NpuiHAIM THUNOBI NpaBWia 1 BU3HAUYMWIM CKJIAQJ TOTOBUX J0 poOOTH
MENIaTopiB, IKUM CIIPAaBH NEPENAIOTHCS PETYJSIPHO, a B IHIIMX — HE 3IMCHUINA HITKUX
it mono ninrotoBku Memiaropi. Y 2003 p. y bomb6ei Oysna cTBOpeHa mepiia rpyma
MemiaTopiB 1 rpyna TpeTeMChKUX CYIJIB, sIKa CKaaanacs 13 CyIJiB, sSiKI BUUILIM Ha
NeHCll0, a Tmpu YHiBepcuteri MymOai Oynu opraHizoBaHi KypcH 3 MIATOTOBKU
cnemianicTie 3 ABC [141, c. 315].

Kwuraii y Pelitunry 3a 2017-2018 pp. 3aiimae 45 micuie. ApOiTpax y 1iif KpaiHi
MOXYTh 3JIMACHIOBATH JMINE O(IIfHO BU3HAHI apOITpakHI ycTaHOBM — Kwuraiichka
MDKHapo/JHa TOPTOBO-EKOHOMIYHA KoMicii 1 Mopchka apOitpakHa KOMICHI. 3aKOH
Kurato «IIpo apOirpax» HaOyB unHHOCTI y BepecHi 1995 p. Croponu, o6pasum Kurait

AK KpaiHy apOITpaxy, MOXyTb OyTH OOMeExeH1 y BHOOpI MPOLEAYPHUX W OCHOBHHUX
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HOPM 1 NOBUHHI 0oOuparu apOiTpiB 31 CIUCKY, SIKUA MPOMOHYETHCS BIAMOBIIHOIO
apOiTpaxkHoro yctaHoBoto [102, c. 292].

ABC € nocurb po3Bunytumu y Kazaxcrani Y Peltunry 3a 2017-2018 pp. us
nepxana 3aiimae 58 micie. [HcTutyT Memiaitii OyB 3aKOHO1aBYO 3aKPIUICHUN 3aKOHOM
Pecnyoniku Kazaxctan «Ilpo wmemianiro» y 2011 p., sSIKuil peryioe CycCHulbHi
BiTHOCHHM y cdepi Memiarii, BU3Ha4a€e i MPUHIUIMA Ta TPOIEAYPY NPOBEICHHS, a
TaKoK cTaryc memiaropa [60]. I3 uum 3akoHOM OyiM 1MOB’sI3aH1 OYIKYBaHHS CTPIMKOIO
PO3BUTKY 1 IMIMPOKOTO 3aCTOCYBAHHS MEiarlii P pPEeryIFOBaHHI MPAaBOBUX KOH(ITIKTIB,
OJIHAK IIUX PE3yJbTaTIB LIE HE JOCATHYTO, TOMY OPTaHU JAE€PKaBHOI BIaIu NPUIUISIOTH
Oararo yBaru 1M MUTAHHSM.

[loTyxHuUM ctumynoMm i po3BuUTKy ABC ctano ctBopeHHs MbKHApOIHOTO
¢inancoBoro 1eHTpPY «ActaHa» [210], 3a ocHOBY sikoro Oynaa oOpaHa MOJEIb
Hy6aiicbkoro mikHapoaHoro ¢inancoBoro uentpy (DIFC), mo Bxke moBena CBOIO
YCHIIHICTh. Y MeXax LOr0 MPOEKTY JJid BUPIILIEHHS MPaBOBUX CHOPIB CTBOPEHO
MixHapoIHUN apOITpaXXHUM LIEHTP, 0 SKOTO 3ay4€HO CYIB MDKHAPOHOTO PIBHS,
3aCTOCOBYETHCS AHIJIOCAKCOHChKA CHCTEMA MpaBa Ta aHTJIHChKa MOBA B CYIOUYHUHCTBL

8 kBitHI 2016 p. OyB mpwmitasTHii HOBUM 3akoH PecmyOnikm Kazaxctan «IIpo
apOitpax» [89]. CyrreBa yacTHHA HOrO HOBOBBE/CHD BUILUIMBAE 3 00’ €THAHHS 3aKOHIB
«IIpo Ttpereiiceki cyan» Ta «llpo mMibkHapogHHMil apOiTpax», BIINOBITHO, 00’ €qHaHI
HOHATTSI «TPETEHChKUI Ccym» (BUpINIye CHOPUM 3a YYacTIO pPE3HJCHTIB) Ta
«MDKHapOJHUIA apOiTpak» (BUPINIye CTOPU 3a YYacCTIO HEPE3HJCHTIB), MPHU IbOMY
BCTAaHOBJICHO, 110 OyJ€ BHUKOPUCTOBYBATUCS 3arajlbHU TEPMIH «apOiTpaxk»;
3ampOBAHKEHO TPUHITUI, BIUIMOBIIHO 10 SKOTO HEMIMCHICTH JIOTOBOPY HE BEAE 10
HEIIMCHOCTI apOITpaKHOTO 3acCTEPEkKEHHs; 3MIHEHAa KOMIETEHIls apOiTpaxy y
BUPIILICHH] MUTaHb ITUBUTLHO-TIPABOBUX CIIOPIB SK 3a MPEAMETOM, TaK 13a Cy0’ €KTamu;
BCTAaHOBJICHI OUIBII UYITKI BHMOTH JO0 3MICTy Ta OGOpPMICHHS apOITpaKHOTO
3aCTEPEIKEHHS.

bpasunisa B Peittunry 3a 2017-2018 pp. nocinae 110 micue. [Ipobnemu, 3 sskumu
BOHA CTUKAETHCS HA IIUISIXY PO3BUTKY Ta 3ampoBamkeHHss ABC, cxoxi 3 npobiiemamu B

VYkpaini. Binnocunu y cdepi Menianii perymorTbcs 3akoHoM bpazuiii mpo Meniaiio
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(The Brazilian Mediation Law) Big 26 gepsHs 2015 p. i HuBitbHUM mpoiiecyatbHUM
kogekcoMm bpasmmii Bim 16 Oepe3ns 2016 p. OcraHHIi BCTaHOBIIOE, IO
NpUMHPIOBATIbHA TPOLIEAYpa Ma€ 3aCTOCOBYBATHCS y THX BHUIIQIKax, KOJIM HE OyJo
HIAKOTO 3B’SI3Ky MDK CTOPOHaMHU B MHUHYJIOMY, a MeJiallisi — KOJu OyB 3B’SI30K MDK
HUMH. Y JOKYMEHTI 3aKpilJICHO, [0 MOCEPEIHUK Y MPUMHUPIOBAILHINA MPOIENYpi, K
OYIKyeThCSI, OyJe TPOMOHYBATH pIillleHHS W AaKTUBHO CIPUSITH BPETYIIOBAHHIO
KOH(ITIKTa, BOAHOYAC MeiaTop Oyjae Jomomaratd CTOPOHAM 3PO3yMITH NUTAaHHS Ta
IHTepeCH B KOH(IIKTI, TAKHM YHWHOM, MO0 CTOPOHU CaMi 3MOTJIM 4Yepe3 IOHOBJICHE
CIIKYBaHHS IIMTH KOHCEHCYCY 1 3Haitu B3aemoswurigue pimenns [10, ¢. 209]. 3akon
bpaswii mpo MemiaIiio 3aKpiIroe MPUHIMITN Meiallii, yMOBH ii 3/IIICHEHHS B CYi Ta
B MPUBATHIN MPaKTUL, BAMOTH A0 MeJlaTopa Ta ClIOCOOM MOro MpU3HAYEHHS, TOPAI0K
1 CTpOKM 3/ICHEHHS, BU3HaueHHs Micis Ta oruiaty [10, ¢. 209].

Benuka KUTBKICTH Jep)kaB MO3ULIOHYIOTH ce0e sSIK ApYXHI apOiTpaxy
fopucaukiii. I[le Bkimouae B cebe SK MIHIMyM JBI YMOBH, MO-TEpIie, THYYKe
peryioBaHHsl apOiTpaky B HaIlOHAIBHOMY TIpaBi, MO-APYre, HAJCKHE CTaBIICHHS
HAITIOHAJTBLHUX CYIIB A0 apOiTpaxy.

[Tommpenicte y 3apyObkHuX KpaiHax ABC 3Ha4HOIO MIpOIO 3ajekKaTh Bil
aKTUBHOI TIO3WII BYEHHMX, CYAAIB, YPSAIOBIIB, IIOJITHKIB, SKi P03’ ICHIOIOTH
MO>KJIMBOCTI BHUpIlIEHHsSI cniopiB 13 3acTtocyBaHHsAIM ABC, ix mepeBaru, MOpIBHSHO 13
cyznoBuM posrisinoM. g npuknany, B ABCTpii y 0epe3ni 1992 p. BinOyBcs cemiHap 13
memianii nig kepiBHUUITBOM P. IIpoxa 1 C. Korena 3 TemaTuku ciMeiHMX KOHQIIKTIB 1
CIMEHHOTO TpaBa, a IMCJS HbOTO MPOBEACHI HaBYAbHI KypCH 3 Memialli 3 BUIa4YerO
ceptudikarie. Y 1997 p. y Knarendypti BinOyBcsl nepimid aBCTpIMCbKUN KOHrpec
MeIIaTopiB, y AKOMY B3sJI0 y4acTh MiHICTEpCTBO toCcTHIIll ABCTpii. Y pe3ynbrari, B
2000 p. y MinHictepcTBl IocTHIli ABCTpii po3poOWiIM TpolecyalbHl HOPMHU
3aCTOCYBaHHS MeJliallii B JOCYIOBIH 1 mo3acynoBiii npaktuill. Y uyepBHi 2003 p. y kpaiHi
OyB omyOikoBanui DenepanbHUN 3aKOH TPO MeEiallifo B UBUTbHUX crpasax (The
Law on Mediation in Civil Law Matters).

VY Hopsgerii, [Bewuii, benbrii Hampukinii 90-x pokiB Oyiu yTBOpEHi AepKaBHI

a0o mpuBaTHI opraHi3auii 3 HaJaHHs MOCEPEAHULIBKUX MOCIYT Y M03aCy10BI CUCTEML
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VY Kanani B 1999 p yrBopenuit Kanancbkuid HCTUTYT apOITpaxky 1 NOCEPEIHMIITBA
(KTAIT), mo 3aiiMaeThCsi HABYAHHSIM 1 JIIEH3YBAHHIM MOCEPEAHUIILKOT MISITLHOCTI, a
npu Minictepctsi roctuiii Kanaau B 1992 p. — CoayxOy 3 HaaHHs NOCEPEIHULIBKUX
HOCJIYT 13 Mmo3acyaoBuXx (GopMm BupimeHHs KoH(IKTB [118]. ¥V Oaratbox 3apyOnKHHX
nepxkaBax npaBoBe 3a0e3neueHHs ABC Ta piBeHb BOPOBAIKEHHS iX y IOPUIUYHY
MPaKTUKY JOCHUTh BUCOKHUHA. BCECBITHBOBIMOMHMMU IIeHTpaMu Memiarii € MbkHapoiHa
TOproBa najara, AMepuKaHChKka apOirpaxkHa acomaris, CIHramypCcbhbKuid MbKHApOTHUN
IEHTp Memialtii, | OHKOHTChKUT MDKHApOIHUN apOiTpakHuil 1ieHTp, DIHCHKA acoIiamis
fopucTiB, Higepmanacekuii apOiTpaXHUM HCTUTYT, [HCTHTYT apOiTpaky Ta memiari
Horoi 3emangii, [ncTuTyT apOirpaxy 1 BHUpileHHsS cropiB TOpProBo-MPOMHCIOBOL
nanaru OcJo.

Jlep>kaBu 3aCTOCOBYIOTh P13HI M€XaH13MU 11 3anpoBakeHHs: ABC. BinnoBigHo
1o BHeceHux y 2011 p. 3min go 3akony Bemmkoi bputanii «IIpo cim’1o» 3acTocyBaHHs
npolenypu Meiali € 000B’I3KOBUM MPU PO3IPBaHHI LTIO0Y, a TAKOXK MPHU BUPIILICHHI
HIIUX CTIOPIB, IO BUIUIMBAIOTH 13 CIMEHMHMX BITHOCWUH. CTOPOHHU HAIPABISIOTHCS 10
aKpeIUTOBAHOTO JCP>KaBOIO0 MeJiaTopa JJIsd IPOBeaeHHS O€3KOITOBHOT KOHCYIIBTAIII,
OCHOBHOIO METOIO SIKO1 € P03’ SCHEHHS CYTHOCTI MPUMHPIOBAIBHOIT MPOIEAYpH Ta ii
nepeBard. Y pasi, SKIIO0 MEAIaTOp BBaKAa€ MOXJIMBHM YPETYJIIOBaHHS CIOpPY 4Yepes3
3aCTOCYBaHHS MPOIEAypU Me[iallii, a CTOpOHa Ja€ 3roAy Ha ii mpoBeIeHHs, MeliaTop
HampaBJIsi€ TIOBITOMIICHHS JPYTrOMY YYaCHHUKY CTIOPY. SKIIO MpOTATOM YOTUPHAAISATH
JHIB BIIMOBLIH HE HAAXOAUTHh a00 IHIIA CTOPOHA BUIMOBISETHCS B3ATH Y4acTb Y
Mepianii, memiatop OQOpPMIIIOE NHCHMOBHM BHUCHOBOK, SIKMH € TMIICTaBOIO JJIst
O€3KOIITOBHOT IOPUIMYHOI JTOMOMOTH NP po3miiai cnpasu B cyai [215, ¢. 378]. B
Asctpanii 3akon mpo cim’to (The Family Law Reform Act), y pemakmii 1995 p.,
3aKJIMKaB OaThKIB 10 BUKOPHUCTAHHS MOCEPETHUIITBA B CIMEHHUX CITOpax, a 3MIHAMH,
BHeceHHMH B HHOro y 2006 p., 3aximmk OyB 3aMiHCHHMIA Ha BUMOTY. Lli HOBOBBEICHHS
novamu giatu 3 1 ymmaa 2008 p., Toml k 3ampoBagwiv HarmoHambHY cHCTEMY
akpenuranii mocepenuukis (NMAS) [260]. ¥ CIHA y Oararbox mTatax NPUAHATI
3aKOHH, SIK1 PETYIIOI0Th CIMEWHY Memialliio, y AeSIKUX 13 HUX Meiaiis 3A1IMCHIOEThCS B

000B’ I3KOBOMY MOPSJIKY.
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BucnoBku 10 posainy 1

1. Knacudikamis KoHGIIKTIB MOXJIMBA 3a PBHUMH KpUTEpIIMU: (GopmamMu
nepediry (MUpHI, HaCUJIBHUIBKI); TPUBATICTIO (KOPOTKOYACHI, TpHUBAJl); MacIITabom
(MicTIeBl, periOHabHI, MDKIEpIKaBHI); cy0’€KTOM (BHYTpIIlIHI, 30BHIIIHI); TIMCHICTIO
(peanpHUM, MOTEHIIMHMI); CTAIIIMA PO3BHUTKY (3apO KyBaHi, MPOTIKAIOU1, 3racarodi);
pO3IOJUIOM BTpar 1 3A00yTKIB (CHMETPHWYHI, aCHMETPHYHI); MPOSBOM (BIOKPHTI,
JIaTEeHTHI); HAaciIKaMH (KOHCTPYKTUBHI, JE€CTPYKTHUBHI); OPTaH3ALIHUM TOJI0KEHHIM
CTOpPIH (BEpTUKaJIbHI, TOPU3OHTAIbHI); KUIBKICTIO HOpHYUH  (OJHO(DAKTOPHI,
OaratogakTopHi); cdepamu  (MONITHYHI, EKOHOMIYHI, COLIaJIbHI), CHOCOOOM
perymoBaHHs (IpaBoOBl, MOpaJbHi, PENITiiHI).

2. O3HaKkaMu IPaBOBOTO CIIOPY €: @) HAABHICTh MPOTUPIIYS, CYTIEpeuKy; 0) cepa
iX BHUHUKHEHHS — BIIHOCHHH, BpPEryJlbOBaHI MPAaBOM; B) YYaCHUKHM — CYyO’ €KTU
MIPaBOBITHOCHH; T) MJICTaBa — MPaBOBI MPUYWHA BHHUKHEHHS MPABOBOTO CIIOPY; T)
dbopMyImOBaHHS TIPETEH31H, 3aliepeueHb; ) HAaMaraHHs Y4aCHHKIB BUPIIIATH MMPaBOBUN
crmip 6e3mocepeHpO a00 3a MOCEPEAHUIITBA TPETHOT CTOPOHU (Cyay, OpraHy MmyOIaHO1
BJagu, TPETEHCHKOrOo CyAy, Meaiaropa, eKcIepTa); €) JIOTPUMAaHHS IEBHOTO
OPOLEYPHOT0 MOPAIKY BUPIILIEHHS CHIOPY (BU3HAYEHOT O 3aKOHOM, YTOJ010 CTOPIH); €)
BUPIILIEHHS] TPABOBOIrO CIOPY IUIIXOM MPUUHATTS PilIeHHA (Cy1y, OpraHy ImyOJIuHO1
BJIaJIU, TPETEUCHKOTO CYly), YKIaJIEeHHIM yroau (MUPHOI yroJu) TOUIO.

3. BupieHHs: KOHQUIIKTIB TOCSATAEThCS 3a IOMIOMOT0I0 PI3BHUX CIIOCO0IB, a came:
cuJia, CyJIOBUH TOPSIOK, 3BEPHEHHS J0 JEPKABHUX OpraHiB abo OpraHiB MICIIEBOTO
camoBpsinyBanHs, 3a jgomomororo ABC. IlpunuHeHHs KOH(IIIKTIB MOXJIUBE B
pe3yabTaTi MO, sIKI He 3ae)KaTh BT BOJI CTOPIH ad0 B IHIMK CITOCIO, CKIACTH iX
BUYEPITHUHN TepeNiK HEMOXKIIUBO.

4. BupiieHHd NpaBOBOro KOHQIIKTY Ta NPaBOBOTIO CHOPY PI3HI 3a CBOEKD
CyTHICTIO siBUINA. He 3aBkau BUpIlIEHHS TPABOBOTO CIIOPY MPU3BOIUTH A0 BUPIICHHS

OpaBOBOr0 KOHQIIIKTY, IHKOJM CYyJOBE PILEHHS II0JA0 IPaBOBOTO CIOPY MOXKE
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OPU3BECTH 1O 3arocTpeHHs KOHQIIKTY. be3 yCyHEHHS OHTOJIOTTMHOTO 3MICTY
KOHQUIIKTY, OT0o mpenMeTa 1 IpUYUH BiH MOKE MOCIalaoBaTuCs abo MepepocTary B
IHIIMM KOHJTIKT.

5. ABC saBnsitoTh cO000 HIMPOKY CUCTEMY CIIOCOOIB, 3a JOTOMOTOIO SIKUX
CTOPOHM MOXYTh BUPIIIMTH TMPAaBOBUN CHip, HE 3BEPTAOYUCH N0 CYIy YU IHIIUX
OpraHiB Jep:KaBHO1 BJIaJIK Ta OPTaHIB MICIIEBOTO caMOBpsAyBaHH. L{ei Bua BUpImeHHs
MIPaBOBUX CIIOPIB BIIOMHUM 3/1aBHA, OJIHAK Y Cy4aCHUX YMOBaX CYCIUIBHOTO PO3BHUTKY
BIH HaOyBa€ Bce OUIBINOI aKTyadbHOCTI W PO3TJIATAETHCS SK Ji€Ba adbTepHATHBA
CYI0BOMY Ta aaMIHICTPATUBHOMY TMOPSIKY BHPIICHHS MPABOBHUX CIIOPIB. Y Oararbox
KpaiHax JOBOJI PO3BUHYTA MPaKTUKa albTEPHATUBHOTO BUPIIICHHS MPAaBOBUX CIIOPIB,
IO Ja€ MOJKJIMBICTh 3MEHIIUTH HABAHTAXKEHHS HA OpraHU CYAOBOI BJIau, 3HU3UTH
BUTPATU CTOPIH, CIPOCTUTH MPOLEAYPY Ta CKOPOTUTU CTPOKHU PO3TIIITY CTPaB.

6. JepxaBHe cygounHcTBO Ta ABC sBIISIIOTH CO00I0 €JUHY CUCTEMY BUPIILICHHS
cropiB. byayuu enementamu cucTeMu BUpilIeHHs1 TpaBoBux criopi, ABC Ta nep:xaBHe
CYAOYMHCTBO NepeOyBaIOTh y B3aEMO3AICKHOCTI Ta CBOEPITHIA KOHKYPEHITIi.

7. 3MiHA COIIaIbHOT OpTaHi3allii JIFOJACHKUX CIIUTLHOT (JIOKAJIbHI TPYITH, TIEMEHa,
JepKaBy, COIO3M JIEpKaB) MPHU3BOAWIA A0 3MIHH CHOCOOIB Ta (OpM BpETyITIOBAHHS
koHQmKTIB. CrHupamdnch Ha MIXOAW O Tepioau3alii BCECBITHROI IcTOpIl
(moicTOpUUHY, 1aBHIO, CEPEIHbOBIUHY, HOBY I HOBITHIO, SIKA TPYHTY€ETHCS HA TJIMOOKUX
3MIHaX y JIOJICBKI CBJIOMOCTI Ta KOMYHIKAIfX), BUOKPEMIJICHO II’SITh €TaliB, SKI
JIOCUTh BUPA3HO XapaKTEpHU3YIOTh HAOUIbII 3HaUYyI nepioin po3BUTky ABC.

JIjig mepIioro eramy XapakTepHUM € MPEBAIIOBAHHA CYCHUIbHUX (J101epKaBHUX)
CIOCOO0IB BUPIILIEHHS] KOHQIIIKTIB Ta CHOPIB, 110 3YMOBJIEHO, MO -TIEpIIE, BIICYTHICTIO
(cTabKICTIO) OpraHiB  yOpaBIiHHSA, MO-APYre, BIUIMBOM  PENIri,  11e0Jori
(KOH(]YIIaHTCBO).

Jlis npyroro eramy XapakTepHHM € TIEpEBaKHE BHPIINICHHS CIOPIB Y Mexax
TUIbAIA, KOpIopalliii, po3BUTOK cdepu apOITpaXHOTO BHUPIMICHHS MDK(Eo ambHIX
cynepevok, nocuieHHs perymoBanHsiM ABC 3 00Ky nepxasu.

XapakTepHOIO0 PUCOI0 TPETHOTO €TaIy € 3MIHEHHS CYBEPEHHOTO IpaBa JIep>kaB

CaMOCTIHO BM3Ha4yaTh MPOUEAYpPU Ta MEXaH3MHU BHPIINIEHHS NPaBOBUX CIOPIB,
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po3mmpeHHs cdepu AepKABHOTO CYIOYMHCTBA, MOCHICHHS BIUIMBY JE€p>KaBU Ha
npakTUKy 3acTocyBaHHs ABC 1U1s1XxoM peryinoBaHHs BIJIOBIIHUX BIIHOCHH, PO3BUTOK
MDKIEp>KaBHOTO  apOITpaxy sSIK OCHOBHOTO CHocoOy BHpIILIEHHS CIOPIB Ha
MDKHApOJIHOMY PIBHL

JI71s1 4eTBepTOro Mepioay XapakTEPHUM € 30UIbIIEHHS KUTLKOCTI aBTOPUTAPHUX
JepKaB, IEHTpalIi3allis JAep>KaBHOTO YIPAaBIIHHSA, 10 Mpu3Beau 10 3BYyxkeHHS ABC y
IIPUBATHOIIPABOBIM cdepl, BCTAHOBICHHS MPIOPUTETY JIEP)KABHOTO CYJOYHMHCTBA M
okpecyieHHs cepu, ne moxmBe 3acTtocyBaHHS ABC, 3MeHIeHHS KUTbKOCTI APIOHUX
MDKHAPOJHUX KOHQIIKTIB 1, SIK pPEe3ynbTaT, — MPAKTHUKA MDKIEP)KaBHOTO apOITpaxy,
nosiBa riao0ambHUX KOHQIIKTIB (Bl CBITOBI BIHM), y4YacHHKaMH SIKHMX Oyno Oararo
Jep>KaB, MOUIYK €QEKTUBHUX MEXaHIB3BMIB BHUPIUIEHHS TIJ00aTbHUX KOH(QIIIKTIB,
MDKJIEp’)KaBHUX CHOpIB INUIIXOM 3acTocyBaHHs ABC mifg eryior0 MbKHApPOIHUX
OpraHizaIlii.

OcoOnuBICTIO I’SITOTO €Tally € MparHeHHs 10 MaKCHUMalbHOTO BpaxyBaHHS
IHTepeciB KOH(PIIKTYIOUMX CTOPIH, CTBOPEHHSI YMOB JUJIsl MOUIYKY YYaCHUKaMU CHOPY
ONTUMAJIBPHUX CIOCOOIB 3a70BOJICHHS TMOTPeO IIOA0 JOCTYIMy O TIPaBOCYIIS,
PO3MIMPEHHS KUTBKICHUX Ta SIKICHUX TTOKa3HUKIB BripoBakeHHs ABC.

8. 3 ki XX c1. ABC moyanmu akTHBHO PO3MOBCIOMKYBAaTHUCS IO CBITY.
Coporoanimeniaiis Ta HII CIIOCOOH aTbTEPHATUBHOTO BUPILICHHS CIIOPIB MOIIMPUIIUCS
1 IPOHUKIIA B IPaBOBY M CYCHUIbHY MPAKTUKY Mail’ke BCIX pO3BHMHEHUX KpaiH. JJocBin
CHIA 1 BemukoOpwutanii B 3actocyBanHi ABC mae Benuue3He 3HaA4EHHS, TEOPETUYHI
TOCIIIKEHHST 1 TpaKTHKAa 3acTOCYBAaHHS TMPOIEAYP BPEryJIIOBaHHS CYIEPEUOK,
BUPOOJICHI JaHUMHU KpaiHaMHU, JISTIM B OCHOBY MoJieJiel HepOpMaIbHOTO MPaBOCYAAS B
yChOMY CBITL

9. B €C nuranHsSM albTepHATUBHOTO BUPIIICHHS CIOPIB MPUAUIAETHCS TYyXKeE
0araro yBaru i JOCSATHYTI pE3yIbTaTH € JOCUTHh 3HAUHUMU. [[pUiHATI HOPMATHUBHI aKTH
BU3HAYAIOTh IMMUPOKUIN CTIEKTP CIOPIB, IPU BUPILICHHI IKUX MOXKYTh 3aC TOCOBYBATHCS
ABC, BcTaHOBJIEH1 UITKI peKOMEH/ a1l Jiep>kaBaM — wiieHam €C 11010 IMIUIEMEHTAaIli

TaKHX ITOJOXCHb 10 HaI_[iOHa.TIBHOFO 3aKOHOdaBCTBaA.
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10. Tlommpenicts y 3apyoixHHX KpaiHax ABC 3HauHOIO MIpOIO 3ajiexarb Bil
AKTUBHOI TO3UIlI BYEHHMX, CYAJAIB, YpPSAJIOBIIB, IMOJITUKIB, SKI PO3’SICHIOIOTh
MOJIMBOCTI BUPILIEHHS cHOpiB 13 3acTocyBaHHAM ABC, 1X mepeBaru, MopiBHSHO 13
Cya0BUM po3risijoM. JlocBin 3apyODKHUI KpaiH CBUIUMTH, 110 HEOOXITHI (PIHAHCOBI,
OpTaHBallifHI Ta MpaBOBl cTUMYJHM. [[opeuHOI0 € MpakTuka OE3KOIITOBHHUX MOCIYT
MelaTopa, 3MEHIICHHS CYIOBHX 300piB, 3yNMHMHEHHS CTPOKY MO30BHOI JaBHOCTI,
rapaTii HeTOTIPIIeHHS MTOJI0KEHHS YIaCHUKIB CTIOPY Y pasi, K0 HUMHU HE TIOCSATHYTO

IPUMHPEHHS (TTOPO3YMIHHS).
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PO3/ILI 2
XAPAKTEPUCTUKA OCHOBHHX AJIbTEPHATUBHUX CIOCOBIB
BUPINIEHHS NTIPABOBHX CIIOPIB

2.1. ApOiTpa:x

TepMmiH «apOiTpak» € 3aralbHONPUHHATAM Yy MDKHapOJHOMY TIpaBi 1
3aKOHOJIaBCTB1 OUTBIIOCTI JAEpIKaB. Moro eruMomnoris mMOXOIWTH Bil JATUHCHKOTO
«arbiter» — MOCEepPENHUK, CyId. Y HAyIll Ta MPAKTHUIIl B TIOHITTS apOITpaXKy BKIaJAI0Th
pBHuii 3MicT. Ilo-nepe, el TepMiH 03HaAUYa€ MEXAHI3M 1 CIIOCIO BUPILIEHHS CHOPIB.
[lo-gpyre, TepMiHOM «apOiTpaxk» TIO3HAYAIOTh OPTaH, CTBOPEHUU I PO3TISILY
apOiTpabutbHux cropiB. Ilo-Tpere, mim HUM PO3YMIIOTH NPOIEAYPY, 3a SKOIO
BiIOyBaeTbCA BHpilieHHs cnopy. [lo-uerBepre, TepMiH BHUKOPHUCTOBYIOTH JJIsI
MO3HAYEHHS apOITPiB, SIKI PO3TIISAIal0Th KOKEH KOHKPETHUM CITIp — TaK 3BaHUM «CKJIaJ
apOiTpaxy». Bci HaBeneHl BU3HAYEHHS € MPaBUIBHUMH Ta 3araIbHOBKHWBAHUMH 5K Y
Teopii, Tak 1 B mpaktumi ABC. barato mOCHiIHUKIB CTBEP/KYIOTh, IO TOHSTTS
«apOiTpax» CJiI PO3YMITH HE TUIbKH SK HEACPKaBHUM OpTaH 3MIMIAHOT IMPaBOBOI
NpUPOJIH, a ¥, BlacHe, crmocid posrisny cnopiB [116, c. 6]. ToymauHuii CIIOBHHUK
BU3HAUa€ apOITpax sK MPOLEC PO3B’s3aHHS apOITpamMu CHOPIB, SIKI HE MIIJISATAIOTh
CyZI0BOMY pO3TJisiioBi, Tpereichkuii ¢y [130, ¢. 39]. Jlna 1iieli HAmoro A0CIiHKEHHS
TEPMIH «apOITpak» 3aCTOCOBYETbCSA Yy PIBHUX 3HAYEHHSAX, OJHAK IIEPEBAKHO
aHAJIBYETHCSI 1 BUKOPUCTOBYETHCS Y 3HAUCHHI CIIOCOOY BUPIIIEHHS MPABOBUX CIIOPIB.

VY HaykoBIi jiTepaTypl MOHATTS «apOITpaxk» TPakTyeTbCs MO-pi3HOMY. OnHi
HAYKOBIIi, BUBUAIOUH BKa3aHy c(epy, aKlEHTYIOTh yBary Ha pI3HHX acTleKTax, 30Kpema,
Ha MWOTO MpHWBATHIA TPUPOJIL, IPH IOMY 3a3HAYAIOTh, IO «apOITpaXX IOJIATaE
y BUPIIICHHI CTIOPY MPUBATHUMHU 0CO0aMU, IKUX CTOPOHU OOHPAIOTh y POJI CYJIIB»
[266, c. 307], HaTtOoMicTh Jpyri BHUCJIOBIIOIOTH JHUCKYCIHHY Te3y, IO (aKTHIHO

apOiTpak CTBOPIOE NMPUBATHY CyA0BY cuctemy [114, c. 40].
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Jlocuth yacTo apOITpaxk XapakTepU3ylOTh SK IHCTUTYT MpaBa, B IKOMY MPUCYTHI
K MaTeplaJbHO-TIPABOBI1 €JIEMEHTH (Ha CTa/ll YKIaJIEeHHs apOITpaxHoi yroau, BUOopy ii
(dopmu, BU3HAUYEHHS MIMCHOCTI, MpaBO- 1 AI€31aTHOCTI CTOPIH), TaK 1 MpOULECYyaIbHI
eNIeMEeHTH (Ha CTajil 3asBJIEHHS MO30BHUX BUMOT, OIIHKU JOKa3iB, PO3IJIAIY CIOPY,
yxBajieHHs pimteHHst) [142]. [lesxi QaxiBiii BKa3ylOTh Ha Te, MO «apOiTpax €
IHCTUTYTOM MPUBATHOTO MPABOCYIIS», 1€ A€ 3MOTY BHJIyYaTH CTIOPU 3 KOMIETEHIIIl
3arajibHAX CYJ0BHUX YCTAHOB 1 IepeaBaTh iX Ha PO3TIISA OKPEMHUM 0CO0aM, HaIUICHUM
IUIA 1ILOT'O BMITAAKY IMOBHOBaXCHHSAMHM mpuiimMaru pimenns [281, ¢. 7]. Takwuii migxin
OUIBIICTh BITYM3HIHUX HAYKOBIIB CTIPHUIMAE KPUTHYHO, aXKe 1€ TPSMO CYIIEPEUUThH
cT. 124 Koncturynii YkpaiHu, 3TiTHO 3 SKOIO MPaBOCYAAsS B YKpaiHi 3IMCHIOIOTH
BUKIIIOYHO cyau. JleneryBaHHa (DyHKIM CyJIB, @ TAKOX IMPUBJIACHEHHS I1X IHIIUMH
OpraHaM# 4 MOCaI0BUMH 0CO0aMH HE JOMYCKA€ETHCS.

Jlesiki HaykoBIll, (GOPMYIIIOIOYM BU3HAYEHHS, 3BEPTAIOTh yBary Hacamriepesa Ha
MO3UTHBHI XapaKTEPUCTUKU apOITpaxy, sSIKUA HaJlae CTOPOHaM Iiepen0adyBaHICTh,
CIIPaBEJIMBICTD 1 MPABOCYAS yepe3 KOHPIAEHITIIMHY TPOIIEAYPY, SKa Ma€ pe3yJIbTaToM
¢inamsHe Ta 0008’ 13K0Be pimenns [314, 317, 319-320]; koHceHCyanbHa POIEaYpa, B
SKI CTOPOHHM HAMPABIITIOTH CBIA CITIP HA PO3TJISLA OJHOMY Y ASKUTbKOM apOiTpam Jis
YXBaJICHHS 3000B’SI3aJIbHOTO Ta (PIHAMBHOTO PIlICHHS, iK€ 0a3yeThCs Ha 000B’sI3Kax 1
npaBax CTOPIH Ta MOXKe OyTH MPUMYCOBO BHKOHAHE BIAMOBITHO /10 HALIOHAILHOTO
npasa. Y OUIBIIOCTI 3 HABEJIEHUX BU3HAUYEHb PEIbEPHO MPOCTEKYETHCS NPUXUIBHICTD
JI0 OJIHIET 3 Teopid apOITpaKy, BOJHOYAC BC1 BOHH, OE3MEPEUYHO, MAIOTh HAYKOBY
IIIHHICTb, aJ[Ke Jal0Th MOXJIUBICTh PO3TJITHYTH apOITpax y pi3HUX paKypcax.

HasiBHiCTP pBBHUX MAXOMIB /10 BHU3HAYCHHS apOITpaXy 3HAYHOK MIPOFO
3yMOBJIEHA JAMCKYCIEI0 PO HOro mnpaBoBy mpupoay. Y HaykoBii sreparypi [74; 158]
chopmyBaIOCs YOTHPU OCHOBHI TEOPIl: «AOTOBIpHA» («KOHCEHCYyaIbHa», «IIMBLUILHO-
IPaBOBay, «MaTepiaibHaY» ), IIPOIECyalbHa», «3MillIaHa» Ta KaBTOHOMHAa.

«JloroBipHay Teopis BU3HAYAE apOITPaXHUM PO3TISLA SAK 3BUYANHI IUBUIHHO-
IIPaBOBi BiIHOCHHM, Y MeXaX SAKHMX iCHYIOTb LMBUILHO-TIPABOBi 3000B’s3aHHs. li
NPUXWIGHUKA BH3HAYaIM apOITpakHy Yroay SK OCOONMBHUI BHJ KOHTPAakKTy, a

apOiTpaykHe pIIIEHHS — SIK MUPOBY yroy.



95

«IIponecyanbHay Teopis po3risiaae apoiTpax sik 0co6mBy hopmy IpaBoCyAas, a
BC1 €JIEMEHTH 1 CTajil apOITpa)kHOTO PO3TISAY, BKIIOYHO 3 apOITpaskHOIO YrOAO0, —
npeaMET MPOIECYaTbHOTO IMpaBa. YXBAICHHS apOITPAKHOTO PIIIEHHS TOBHICTIO
OTOTOXKHIOETHCS 3 pillleHHSAM JepkaBHOro cyny. lIpencraBauku [101] miei Teopii
NOCWJIAIOTBCS. HA 3aKpIUICHHS IOJIOXKEHb Mpo apOIiTpax Yy MpouUecyalbHOMY
3aKOHO/IaBCTBI, BUKOPHUCTAHHA MPOIECYaTbHOI TEPMIHOJOTT Ta €AHICTh (yHKINi. [3
IILOTO MMUTAHHS JOCUTH 4iTKO BUCIOBHBCSI KCYVY, 3a3HauuBIIM, 0 TPETESHCHKUN PO3TIIIA
HE € TNPaBOCYAASM, a PIlIEHHS TPETEHChKUX CYAIB € JIMILE aKTaMH HEeAep>KaBHOI
IOPUCAVKINAHOT JISIBHOCTI 3 BHUPIIIEHHS CHOpPIB CTOPIH y cdepl HUBUILHHX 1
rOCTOIapChKUX BimHOCHH [178].

VY pesynbrari cipo0 NpUMHUPHUTH NMPUXWIBHUKIB IBOX HAa3BaHUX BHUUIE MIIXOJIIB
3’sBUIIAcST Teopis «SUl generis» («3MimaHa» Teopisd), sKa BUXOAWTH 13 TOTO, IO
apOITpaX pO3IJSIAAEThCA K SBUIIE, W0 TMOEIHYE MarepialbHO-TIPAaBOBI Ta
MPOIECYAILHO-TIPABOBI €JIEMEHTH. 3TIIHO 3 I[I€0 TEOPi€l0 Ha PIBHUX eTanax
(dyHKIIOHYBaHHS apOiTpaxky OUTbIe MPOSBISETHCS a00 AOTOBIpHA, a00 MpolecyaabHa
CTOpOHa sBWINA. Tak, Ha TEPIIOMY €Talm — YKIAASHHS apOITpaXHOi yroaum —
BUHHMKAIOTh TMTAHHS JIACHOCTI apOiTpaxHoi yroaw, i1 ¢dopMu, Ai€37aTHOCTI 1
MPaBO3JaTHOCTI CTOPIH, apOITPaOUTLHOCTI cropy, TOOTO momycTHMOCTI. Lli muTaHHS
HaJieXKaTb 10 JOTOBIpHOI cdepu 1 MOXKYTh OyTH BUPIIIEHI JHIIE 3a JIOMOMOTOIO
3arajbHUX IOJIOKEHb MPO JOTOBIp. Y pa3l BUHUKHEHHA CHOpY 1 mepenadl Horo Ha
BUPIILIEHHS BIAMOBIIHOTO apOITpaxky sICKPABO MPOCIIIKOBYETHCS OTO MPOLECyaTbHUN
XapakTep, Mpo L0 CBIAYATh Taki €IEMEHTH UBUILHO -IIPOLECYaTbHOT cepu: 3asiBJICHHS
MO030BHUX BUMOT, JIOKa3yBaHHS, IPOLIEAYpa PO3TILIAY CIIOPY, YXBAJICHHS PillIeHHSs, 1OTO
ockapyeHHs Touo. [IpoTe i1 NpUXUIbHUKY JIUIIIE BKA3YIOTh HA CXOXKICTh 1II€1 CTail 3
CYIOBUM PO3TJIAOM, MIPHU IILOMY YITKO PO3MEKOBYIOUHN apOITpaK 1 CyJOUYNHCTBO.

CBO€piIHOIO € Tak 3BaHa «aBTOHOMHA» TEOPIs, SKa BUHHUKIA BITHOCHO
HEIOJaBHO 13amepevye K JOTOBIPHUH, TaK 1 MPOIECyaTbHUIN XapakTep apOITpakHOTO
po3rnsaay. ApOiTpak po3risnacThcs SK aBTOHOMHE SBUIIE. Ii IPUOIMHUKK BBAXKAIOTh,
10 IOpUJIMYHA TPUPOa apOITpaxy Moke OyTH BU3HAYEHA TUIbKU 3 YPaxXyBaHHIM MOTO

METH 1 peaJbHO1 KOPHCTL, TOOTO TUX TapaHTiid, Kl HEOOXIIHI CTOpOHaM, LI00 He



96

3BEPTATHCS 10 JIEP>KABHOTO Cyay. ApOIiTpak po3riIaIaeThCsl K IHCTUTYT per se. Takox
Ha iXHIO JYMKY, CIIPaBXHS IOpUIUYHA [IPUPOAA apOITpaxKy MOJsIrae y ToMy, 10 BIH €
OPUIHAJILHOK CUCTEMOIO, 3 HEOOMEKEHOI BOJIE0 CTOPIH y BHOOpP1 MpPaBOBUX 1
MPOIECYATbHUX HOPM, SIKa Ja€ 3MOTY 3a0€3MEYUTH HEOOXIAHY MIBUAKICTH PO3TIISTY
CIIpaB 1 BCTAHOBIIIOE TapPaHTIi, HA K1 MPETEHIYIOTh CTOPOHU. OCHOBHHM apTyMEHTOM
OTIOHEHTIB aBTOHOMHO1 Teopii apOiTpaxy € KoHcTaramis ¢akTy MIpaBOBOTO
peryJItoBaHHS apOITpaXy HAIIOHATBHUM 3aKOHOIaBCTBOM.

AHaniz HaBeAECHUX TEOPId CBITYHUTH MPO MOTPEOy MOIIYKY OHOBJICHUX ITIIXOIB
70 BU3HA4YEHHS Mpupoau apOitpaxky. Ha Hamty mymky, Hi 10TOBIpHA, Hi MPOIIeCyaabHa,
Hi 3MillIaHa TeOPii HE B 3MO31 OXOIMUTH BC1 aCTIEKTH MPABOBOT MPUPOAU apOITpaKy, TOMY
1 BUHUKJIa aBTOHOMHA TEOPisl, OCEPISIM AKOi € 11es aBTOHOMHOCTI apOITpaxy o0
HaI[IOHAJTbHUX CYAOBUX CHUCTEM, HEMIMOPSIIKOBAHOCTI (MIHIMQJILHOT
HIMOPSIAKOBAHOCTI) HOPMaM HaIllOHAJLHOTO 3aKOHOJIABCTBA, CBOOOIM BOJII CTOPIH Y
BUOOPl  MarepialbHO-MPABOBOTO Ta  MNPOILECYAIbHO-TIPABOBOTO  PEryJIIOBaHHS,
CaMOCTIHOTO BHU3HAUEHHS MOCIITOBHOCTI Ta MOPSAJKY 3aCTOCYBaHHS MPOLEAYp MpHU
BupimeHHs cropiB. [Ipaktuka ¢yHKIIOHYBaHHS apOiTpaky B PIBHHUX KpaiHax CBITY
MEPEKOHINBO JOBOJUTH, IO CamMe aBTOHOMIS € OJHHM 13 KIFOYOBHX YHWHHHKIB
NOMYJISIPHOCTI, 3aTpedyBaHoCTI i epekTuBHOCTI 1IbOTO By ABC.

ApOiTpaxk perymoeTbcsl YHUCICHHUMH MDKHApOJHUMHU akTamu: JKeHeBChKUI
OpOTOKOJI Tpo apOrrpaxHi 3actepexkeHHs (1923 p.); JKeHeBcbhka KOHBEHLI MpPO
BUKOHAHHS iHO3EMHHUX apOirpaxkuux pimens (1927 p.); Hpro-Mopkcbka KOHBEHLis Tpo
BU3HAHHS Ta BUKOHAHHS iHO3eMHHUX apOirpaxHux pimeHb (1958 p.); €EK3A (1961 p.);
BanmmHrronceka KOHBEHISE MPO TOPSJOK BUPIIIEHHS IHBECTUIIMHUX CIOPIB MDK
nepxkaBaMu Ta iHo3eMHUMH ocobamu (1965 p.); Tunoswuii 3akon FOHCITPAJI momno
MDKHApOIHOTO TOpriBeapHOro apoirpaxy (1985 p.); [liBHiuHOaMEpHUKaHChKa yroaa mpo
BUTbHY TOpriBio (1994 p.); Jlicaboncbka enepretrryuna xaptis (1994 p.); ApOirpakHuit
permament FOHCITPAJI 1976 (2010 p.) Ta iH. OkpiM TOTO, MDK/IEpIKaBHI IBOCTOPOHHI
yroau, sIK KOMEpUIMHI, TaK 1 IHBECTULIMHI, 3a3BMYail BKIIOYAIOTh IEPErOBOPHU Ta

apOiTpax K Croco0IB BUPIILIEHHS CIOPIB.
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HopmaruBHe BU3HAUEHHS MOHATTS «apOITpax» MICTATh aKTH P13HOI FOPUIUYHOT
cumu. 3akmoyHuil akt ObCE Bin | cepnus 1975 p. BU3Hauae apOiTpax SK OJIMH 13
MIXOASAIIMX CIIOCOOIB MIBUAKOTO Ta CIPABEIMBOIO BUPIIIEHHS CIOPIB, SIKI MOXYTh
BUHUKATU 3 KOMEPUIMHUX yroJ y cepi TOprieii Ta OOMIHY NMOCIyraMu, 3 KOHTPAKTIB y
rajgy3i MpoOMHUCJIOBOTrO cIiBpoOiTHUIITBa [59].

B €K3A [53] tepmin «apOirpak» O3Haua€e po3rysia CYIMEpPEUoK SIK apOirpaMu,
NpPU3HAYCHUMHU TI0 KOXKHIA OKpemiii cmpasi (apOirpax ad hoc), Tak 1 mOCTIMHUMU
apOiTpaxauMu oprasamu (cT. 1).

Tumnosuit 3akon FOHCITPAJI mono MbKHApPOAHOTO TOPTIBEILHOTO apOITpaky
[199] BcTaHOBIIOE, IO TEPMIH «apOiTpax» 03HAYAE OYAb-SIKUN apOIiTpaK, HE3AIEKHO
BIJI TOT'O, UM 3/IIIICHIOETHCS BIH MOCTIHHOO apOITPa)kKHOK YCTAaHOBOIO, UM Hi (CT. 2).

3akoH Ykpainu «[lpo MmbkHapomHuii komepiliiiauii apOitpax» [165] y ct. 2
3aKpIIUIIOE, IO TEPMIH «apOitpaxk» — «Oyab-sSkuil apOIrpax (TpeTerchbKUil Cyn)
HE3aJIKHO BI TOTO, UM YTBOPIOETHCS BiH CIEIIATBHO JI1 PO3TIILY OKPEMO1 CIpaBH,
YU 3IMCHIOETHCS MOCTIMHO JIFOYO0I0 apOITpaXKHOIO YCTaHOBOO, 30KpeMa MbKHapoAHUM
KOMEpIIHHAM apOiTpaXHuM cyaoM abo MopChKom apOITpaXHOI0 KOMICIEID TIpH
ToproBo-npomuciosiit nanati Ykpainm» (momatku Ne 11 Ne 2 1o miporo 3akony).

AHami3 HaBEICHUWX BWINC MNPHKIAAB HOPMATUBHOI perjJaMeHTaIlll TOHSATTS
«apOiTpaxk» CBIIYUTH TNPO TE, L0 HAWOUIBII TOBHY MHOro XapaKTepUCTHKY Ja€
3axmounnii akt OBCE Bin 1 cepnusa 1975 p., ne BU3HaueHO apOITpaxK sK cHocio
MIBUIKOT'O Ta CIIPABE/JIMBOTO BUPIIIIEHHS CIIOPiB, Ha3BaHO c(epH, B IKUX BOHU MOXKYTh
BUPIIIYBATUCS, B IHIIMX aKTax yBara NpUIUBIETHCS WOr0 PeXUMY (PYHKLIOHYBAaHHS
(MOCTIHO JIFOYMI YW CTBOPEHHIA I PO3IIIIY OKPEMOT CIIpaBH) Ta OpraHi3aliitHOMY
CKJIQJHUKY (apOiTpa’KHUM OpTaH 4y apoirp).

VY wnaykoBiii mreparypi [66; 116, c. 9; 122; 153; 158, c. 147] icHyioTh pi3Hi
iIXo 1 10 Kiacudikarii BUAIB apOITpaxy:

1. 3a cdeporo GhyHKITIOHYBaHHS : MDKHAPOHUH 1 BHYTPIIIHIN HAIIOHATIHHUMH,

2. 3a yacoMm (pyHKIIIOHYBaHHS: TOCTIMHO Mirouuii (IHCTUTYLUHHUI) Ta apOiTpax
ad hoc (pazosuii). [HcTUTYLIHHKI apOiTpak CTBOPIOETHCS Ta (DYHKIIOHY€E HA MOCTIMHINA

OCHOBI, NEPEBAXHO IMpPU TOPTOBUX (TOPTOBO-IPOMUCIIOBUX) Manarax, OIpKax,
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acomiamisix. ApOirpax ad hoc — mys po3risgy KOHKpETHOI crnpaBu abo JEKUIbKOX
CIOPIB 1 MPUIIMHSE CBO€ ICHYBaHHsS 13 3aKIHYEHHSAM Takoro po3risny. Koxen 13
Ha3BaHMX BUJIB apOiTpaxxy Mae sK mepeBard, Tak i Hemousiku [122]. [lo mepesar
apoirpaxy ad hoc HalexuTh: a) MakCUMallbHa aBTOHOMIS CTOpPIH Yy BHOOPI
npoleCyaTbHUX MpaBUi (MIPoIeypa MOXKe OyTH BH3HAUYEHA CTOPOHAMHU CAMOCTIIHHO);
0) sSIK IpaBMJIO, MEHIII TPUBAIUHN PO3TJISA CIPABH; B) 3a3BUYAil MEHILI BUTPATH CTOPIH.
Jlo mepeBar IHCTUTYLIMHOTO apOITpaKy HaJeXKaTh: a) HASBHICTh BUIMPAIbOBAHOTO
pEerIaMeHTy 3 YITKO BPETYJIbOBAaHUMH CTAIIIMHU apOITPaKHOTO TpoIrecy; 0) BUCOKHI
KBaTiIKaIHHUN piIBeHHb apOITpiB (10 CIUCKY apOITPIiB BXOAATH MIPOBIAHI CIICIIATICTH Y
BIITMIOBITHUX Tally3sX 31 3HAUHUM JOCBITOM). 0o BCECBITHROBIIOMHUX IIEHTPIB, SKi
CIEUIAIBYIOTECS HA BUPILIEHHI apOITpaXXHUX CHOPIB, Halexkarb. AMEpPUKaHCHbKa
apOitpakHa acomiamist — American Arbitration Association (AAA); JloHIoHChKUI
MbKHapoaHuit apoOitpaxkauii cyn — London Court of International Arbitration (LCIA);
[Mocriithuit ap6irpaxkuuii cyn — Permanent Court of Arbitration (PCA); ApOGirpakuuii
nientp Mekcuku — Arbitration Center of Mexico (ACM); 'oHKOHIChbKHI MDKHAPOTHUH
apOirpakanii meatp — Hong Kong International Arbitration Centre (HKIAC);
JlyOaiicbkuii MbkHapomHMi apOitpaxkuuii mentp — Dubai International Arbitration
Centre (DIAC); ApOirpaxauii Ta MemiamiiHui IeHTp MDKHApOIHOI OpraHi3arrii
iHTenekTyanbHoi BiacHocTi — World Intellectual Property Organization (WIPO)
Arbitration and Mediation Centre; MbkHapOJIHUH IEHTP 3 BHUPIIICHHS IHBECTHIIHUX
ciopis — International Centre for Settlement of Investment Disputes (ICSID);
Mixnapoana TtoproBa mnamara — International Chamber of Commerce (ICC);
JloHgoHCHKa acotiiaiis Mopchkux apoitpie — London Maritime Arbitrators Association
(LMAA); Kaipchkuii perioHaIbHUIA IIEHTP 3 MDKHAPOIHOTO KOMEPIIHHOTO apOiTpaxy
— The Cairo Regional Center for International Commercial Arbitration (CRCICA);
CiHranmypchbkuii MbKHapodHWU apOirpakuuii mentp — Singapore International
Arbitration Centre (SIAC); ApOitpaxuuii [HcTUTyT TOproBoi manati M. CTOKIOJIbM —
Arbitration Institute of the Stockholm Chamber of Commerce (SCC).

3. 3a MopsAKOM YTBOPEHHS: CTBOPEHI AePKABOI0, OpraHi3alisiMH, TPUBATHI.
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4. 3araixy3eBOr0 XapaKTEpUCTUKOIO: KOMEPIIMHUMN, IHBECTULIIMHUIN, CIOPTUBHUM,
OyZAIBeNbHUM Ta 3MIIAHUI

5. 3anexHo BiJ NpeaMeTa CHopy: 3aralibHUi apOITpax, cHeliaibHuNA apOITpax 1
Cremiali3oBaHuil apOirpax. 3aradbHUil apOITpak OXOIUIIOE CIOPU 3 MOJITUYHOIO
CKJIAJIOBOIO (CHIOPU  IIOJAO KOPJOHY, TEpUTOpii, IUINIOMATUYHUX BITHOCHH),
CHeialbHUM — TPU3HAYEHU JIsi BUPIMIEHHS CIOPIB y CHEUIATbHUX 1 TEXHIYHUX
cepax BITHOCWH MDK JiepKaBaMH (CTeIianbHul apOiTpax nependadeanii y KonseHirii
OOH 3 mopcekorompasa 1982 p.), cnemiam3zoBaHuii — OXOTUTIOE By3bKY HAIPaBJICHICTh
CIMBPOOITHUIITBA JIEpKaB: YroAd TPO TOBITPSHE CIOJYYCHHS, 3aXUCT IHBECTHIIIH,
TOPrOBENbHY Ta eKOHOMIYHY chepu [116].

6. 3a ropucaukiiero: apOiTpaxk 3aralbHOT IOPUCIMKII, KOPIMOPATUBHUM Ta
criemiaizoBanuil. Takuil OJUT € HE Jy)Ke BIAIMM, aJ[’)Ke€ 3HAYHOIO MIPOIO MOBTOPIOE
noniepeaHid. [Ipore ciin BU3HATH, MO 3aralbHOCBITOBOKO TEHCHINIEI0 CTAIO CTPIMKE
3pOCTaHHA BUJAIB Ta KUIbKOCTI CIOPIB, SIKI MOXYTh OyTH BHUPIILIEHI 32 JOTOMOTOIO
apoirpaxy. Tak, Ha po3risig apOiTpaXy B OKpeMHUX JAep)KaBax MOdYalld MepeaaBaTu
CIIOPH, III0 BUHUKAIOTH Y C(epi TEMEKOMYHIKAITHA, 3aXUCTY T00pOCOBICHOI KOHKYPEHITi,
KOPIOPATUBHI, CIIOPTUBHI, CTpaxoBi, TpancroptHi [337, €. 12], mopceki [297, c. 869],
a TaKOK CIOPH II0J10 BU3HAHHS CTOPOHH HEILIATOCIPOMOKHO0 [316].

/. 3a 3acaiaMu BHpIIICHHS CIIOPIB: apOITpaxi, 10 AIOTh Ha OCHOBI IPY>KHBOTO
NOCEPENHUIITBA; apOITpaxi, 0 BUPIUIYIOTh CHIp BIANOBIIHO 10 HOpM mpasa [ 116, c.
9]; yCIIA € mnpaktuka apoirpaxy wmastHuka (pendulum arbitration) — cmocio
BUPIIICHHS CIIOPY, 32 YMOB SIKOTO apOirtp (apOiTpu) MOBHUHHI NPHUUHSATH TOYKY 30pYy
OJIHI€T 31 CTOPIH, @ HE HAMAraTucs 3HAMTU Ta MPUNHITH BJIaCHE KOMIPOMICHE PILLICHHS.
INo3utis ap6irpa (apOiTpiB) MOBHHHA Oa3yBaTHUCs HAa TOMY, SIKa CTOPOHA Ma€ OUIbII
CWIbHY Ta 00TpyHTOBaHy mo3wuiiro [158, ¢. 148].

8. 3a ctynmeHeM 0OOB’SI3KOBOCTI pIlIEHHS apOIiTpaxky — OOOB’SI3KOBUN Ta
noo6poButbHUN apOitpax [116]. OO0B’s3k0BUI — MpUHHATE apOITpaKkeM PIICHHS €
000B’SI3KOBUM 10 BUKOHAaHHSI cTOpoHamu. HeoOoB’s3k0BUM apOiTpak — HpUNHSATE

pILIEHHS] Ma€ OI[IHOYHUI XapakTep, BUXOJAUH 13 CYTI CIIOPY, LULIIO SKOTO € CIIPUSHHS



100

MHUPHOMY BPETYJIIOBaHHIO CIIOPY, CaMe pIILIEHHS € HEOOOB’ I3KOBUM [IJIsl CTOPIH, BOHU
3aJHIIAIOTh 32 COOO00 MPaBo MO30BY 10 cydy [158, c. 148].

Hesiki aBTopu [127, €. 11] npomNOHYIOTh 3aKpIMUTH TOJOXEHHS MPO OHJIAWH-
apOiTpaxi, mnependauuBIIM JBa MHOro PIBHOBUIAW: ACUHXPOHHUH apOiTpax 1
CUHXPOHHUU. Y 3B’SI3Ky 3 LIMM JJIsl aCUHXPOHHOTO apOITpaxky HEOOXiTHO 3PIBHSTH
3BUYANHUI apOiTpaKHUN PO3TIIs (KOJM CTOPOHM MOBUHHI 3’ SIBUTHCS B apOITpax) u
apOiTpakHuit po3risia y ¢hopMi OOMIHY €JIEKTPOHHUMH JOKYMEHTaMH, CKPIICHUMU
MQPOBUMHU  IMANMUCAMH, MDK CTOpPOHAMH ¥ apOitpamMu 3 yXBaJCHHSM OCTaHHIMHU
apOITpaXHOTO PIMICHHS] TaKOX B €JICKTPOHHIA GopMi. JIJIT CHHXpOHHOTO apOITpaxy,
0 TMPOBOJWTHCS 3a JOMOMOTOI0 BIACOKOH(EPEHIB3B SI3Ky UM IHIIMX BHUJIIB
KOMYHIKalli, HEOOXIJHO 3aKOHOAABYO 3aKPIIUTH JIETITUMHICTh apOITPaXHOTO
pPO3TIsIAY, TMPOBEIECHOTO 3a JOTIOMOTOIO EIEKTPOHHUX 3acO0iB 3B’S3Ky, Ha OCHOBI
BCTAHOBJICHOTO 1 3alpOTOKOJIbOBAHOTO B EINEKTPOHHOMY BHUIIIAII 3’ €IHAHHS MK
ctopoHamu # apOirpamu  [127, c¢. 11]. Omnnaiin-apOitpak MOXKE ITOBHICTIO
3AIACHIOBATHCS 3a JIOTIOMOTOIO0 E€JEKTPOHHUX 3aco0iB (BimeokoHepeHili, BeO-
KOMYHIKaIIii) abo JIMIIe 9aCTKOBO BUKOPUCTOBYBATHCS, TOPSIT 31 3BUYaHUMU (hOpMaMA
BUPIIICHHS CITOPIB (3aCiTIaHHs, CIyXaHHS ).

Bunginsrote pamxoBuii  apOitpak  [158, 149], y skxoMy CTOpPOHH CIIOPY
JOMOBWIMCS TPO OOMEXKEHHS, Y MeXKax SKOro apOiTpak MOKE YXBAJIMTH PIIICHHS.
Takuii BUA BUTIIHUN Y CIIOPAX, Y SKUX BUIMOBIIAIBHICTh HE OCTIOPIOETHCS, & TUTAHHS
noJisirae Jmire y cymi komnencarti. [1ig gac po3rsiny criopy apoirp (ap6irpu) MOXKyTh
3HaTH ab0 K HE 3HATU NPO BCTAaHOBJEHI JiMiTH. Ha mpakTuill, SKIIO MpU3HAYeHa
apOiTpa’keM KOMIIEHCAIllsi HIKYE 32 BCTAHOBJICHUM JIIMIT, TO CTOPOHA CIUIAUYyE CyMy
MEHIIIOTO JIMITY, SIKIIO X KOMIEHcaIls OUIbIla 3a BCTAHOBIIEHUH JIMIT, TO CTOPOHA
BUIUJIAYYE CYMY BEPXHBOTO JIIMITY.

VY ropuanuHid JiTepaTypl MOKHA 3yCTPITH BHUCJIOBIIOBAaHHS MPO HASBHICTH
npobsiemu de facto 3000B’s13yr0doro apOiTpaxy. Y MEBHUX BUIAX IIUIIBHOCTI CTIOPH
BUPILIYIOTHCS (DAKTUYHO JHMIIE 3a JAOMOMOror0 apoOirpaxy. s mpuxnany, 3a3Buyaii
CIIOPTCMEHU He MOJIal0Th MI030BH 110 AepkaBHOTO cyny. [IpoTe, Ha Hally AyMKy, 1€ HE €

HNOPYUICHHSIM TIpaBa Ha JOCTYIN A0 cyay. Y OUIbIIOCTI KpaiH CBITY Jep>KaBHI CyaH



101

BOJIIOTH JIOTPUMYBATHUCS MPUHIUIYY HEBTPYYAHHS Yy CIIOPTHBHI CIIOPH, 32 BUHATKOM
auie crnenu@HNX Ta OOMexeHMX curyamid. OTke, TaKui MAXiT 10 BHPINICHHS
CIIOPTUBHUX CHOPIB € pajlle MPaBOBOK TPAAMIIEID, 3YMOBIEHOIO iX CHELU)IKOIO,
BPaxOBYIOUU BUCOKI CTAHJApPTH Ta BUMOTHU JI0 apOITpiB, AKI iX BUPIIIYIOTb.

[lotpeba B iHIIOMY, BIIMIHHOMY B CYJOBOIO, MEXaHI3Mi BpPEryJIOBaHHS
cymepedok y cdepi CHOpTy BH3HAaYeHA CHEMU(IKOI0 CIIOPTUBHUX CIIOPIB, SKa
HPOSIBIAETHCS Y TAKOMY:

1. CriopTHBHI CIIOPHW YacTO TMOB’s3aH1 3 BUPIMICHHSM CYTO TEXHIIYHUX IMHTaHb,
3aCTOCYBAaHHSAM TEXHIYHUX TpaBWI, sKi, OE3CYyMHIBHO, TMOTPEOyIOTh IIE€BHUX
CIeIAIbHUX 3HaHb, IKUMU MOK€ HE BOJIOAITH CYAAS ACP’KABHOTO Cy1Y.

2. CriopTcMeHaM SIK HIKOMY IHIIIOMY Ba)KJIMBI IIBUAKICTh Ta KOH(DINEHIIHHICTD
BperymoBanHs crnopy. IBuakicte, ToMy 1m0 iXHA Kap’€pa HE 3aHAATO JOBra, Ta iM
HEOOXITHO SIKOMOTa IMIBUUIE OTPUMATH MOXIJIMBICTH OpaTyh ydacTb y HaMOIMKUMX
3MaraHHsAX. 3aTPUMKH Y BUPIIIEHH] CTIOPY MOKYTh IIPU3BECTH 10 TOTO, 1110 CIIOPTCMEH,
SKOTO BHACIIIOK OYJb-KOT NPUYMHHU BIICTOPOHWIM BiJ YYacTi, HANpUKIai, B
OmMmiichKHUX Irpax, MOXKe depe3 BIK a00 (BUYHHMIA CTaH BXXKE HE MaTH MOJKJIHUBOCTI
BUCTYINATH HA HACTYMHUX 3MaraHHsIX aHalorigHOro piBHA. He MeHI BaxMBOIO €
KOH(IMEHIIMHICTh, SKa TapaHTYEThCS CIOPTCMEHY III 4Yac BUPIMICHHS CIIOPIB 3a
JOTIOMOTO0 JIbTEPHATUBHUX HOPM.

3. CnopTuBHI ciopH 3a3BUYail HOCSITh MDKHAPOAHHIA XapakTep. Y 3B S3KY 3 UM
BUKOPHUCTAHHS abTEPHATUBHUX METOJMIB BUPIILIEHHS CIOPIB Ja€ 3MOTY YHUKHYTH
KOH(DIIKTY IOPUCIUKIIN a0o0, 1HAKIIEe KaKy4H, «3ITKHEHHS» MPOLECYyaJbHUX 3aKOHIB
JIBOX Ta OUIblIe JepkaB, KOMIIETEHTHUX 3 OISy Ha HOPMU BHYTPIIIHHOTO
3aKOHO/IABCTBA BUPIIMTU CIIp, SKUH BUHHUK. 3 ypaxyBaHHSIM OCOOJIMBOCTEH, IO
XapakTepHi AJis1 BUPILLICHHS] CIOPTUBHUX CIOPIB, Oararo eBPONEHChKUX KpPaiH iMyTh 10
IUIIXYy CTUMYJIIOBaHHS MpOIEAyp apOiTpaxky Ta MOCEPEAHMIITBA I BPETYIIOBaHHS
cyrnepeuHocTer y criopri [ 146, c. 27].

Posrisparoun cytHicts Takoro Buny ABC, sk apOirpax, HEOOXITHO 3BEPHYTH
yBary Ha mpoOJieMy CHIBBIZHOIIEHHS TEPMIHIB «apOITpax», «TPETEHCHKUI Cya»,

«apOiTpaxHui Ccya», amKe iX JOCUTh YacTO OTOTOXKHIOKTh. Jleski IOCIIHUKA
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NOMWJIKOBO PO3IJISIAAI0Th SIK CHHOHIMHU HOHSATTS «apOITpaXkHa yroja», «TpeTeichbka
yroia», «apOITpaxHU CyI», «TPETEUCHKUN Cya», «apOIiTpakHe 3aCTEpEeKEHHS,
«Tpereiichke 3acTepexxeHns» [147, c. 95].

[HonaTTs «apOitpaxkHuil cya» Oyao BIIOME 3 PaAsSHCHKUX YaciB 1 TaKy Ha3BY y
NepI POKU HE3aIeKHOCTI YKpaiHI Majli Tocrojaapchki cyau. KoHcTutyIiiHuii ¢y
benerii no 2007 p. maB Ha3By ApOirpaxknuii cyn bensrii (¢bp. Cour d’Arbitrage de
Belgique), mpote 3aBxau BuUKOHYBaB (DYHKIII KOHCTHTYLIHHOT rocTuiii. Kommwimmii
rojoBa Bumoro apOirpaxuoro cyay Ykpaiam . Ilputmka 3a3Hadae, mo HaszBa
«apOITpaXHUH CyI» € BIAJIOI0, OCKUTLKH, 3 OJTHOTO OOKY, BKa3y€ Ha Te, 110 I1¢ €JICMCHT
CylOBOi CHUCTEMHM 3 ycCiMa HacJiIKaM{, a 3 JAPYroro — TMOKa3ye, L0 TOJOBHUM
NPUHIMIIOM JTSUTBHOCTI I[bOTO OpraHy € apOitpyBanHsi [6] . YV gesxux kpaiHax
apOITpaxkHi cyau (PYHKIIOHYIOTh 1 ChOTOJHI, Y 3B’SI3Ky 3 IIUM IHKOJM BHUHHUKAE
HEMOPO3YMIHHS, KOJM apOITPaKHI CYJH AK €JIEMEHT CUCTEMHU HAIIOHAILHOT CyH0BO1
BJIaJIM IUIyTalOTh 13 apOiTpaskeM, 30KpemMa, MDKHApOJHHM apOiTpakeM siK 3aco00M
3aXUCTy IpaB cyO’€KTIB MpaBa. ApOITpakHi CyAH sIK OpTaHu CYJIOBOi BJIaJIM 32 CBOEIO
CYTTIO MarOTh iHIIE (YHKITIOHAThHE MPU3HAYCHHS HDK apOiTpaxk, sk pizHOBUI ABC, a
TOMY IIi TOHATTS TOTPEOYIOTh YITKOTO PO3MEKYBaHHS.

VY neskux cnoBuukax [130, ¢. 39] ta B 3akoni Ykpainu «IIpo MbkHapoHUit
KoMepIiiHmiA  apOitpax» [165] TepMmiHM «apOiTpaxk» 1 «TPETSHCHKUI  Cym»
BUKOPHUCTOBYIOTBCSL K  CJOBa-CMHOHIMU. YTIM, BpaxoBYIOUHM OCOOJMBOCTI
BITYU3HSHOTO HOPMAaTHBHO-NPABOBOTO PETyJIOBAHHSA BIIHOCHH Yy BKa3zaHii cdepi,
«MDKHapOJHUM KOMEPILIHHUIN apOiTpax (TpeTelCchbKUl Cy)» Ta K TPETEHChKUM Cy1» He
€ PIBHO3HAYHUMH MTOHATTSIMH.

MikHapoJHUNH KOMEpIIHHUN apOITpak — caMOperyyibOoBaHa, MOJITUYHO 1
MPOIIECYaIbHO HE3aJIe)KHA CHCTEMA HEIEP)KaBHOT'O PO3TII Y CIOPIB, IO JI€ Ha OCHOBI
BUKOPHUCTAHHS HOPM MaTepiaJbHOTO IIpaBa, sIKi CTOPOHH OOpayv JJIsi 3aCTOCYBaHHS,
abo —3a BIICYTHOCTI BKa3IBOK CTOPIH — BIATIOBITHO JO KOJBIMHMX HOPM Ha PO3CYI
apOITpiB, 3 BUKOPUCTAHHSIM MPHUHIIMITY €X aequo et bono (1o cnpaBeaIMBOCTI, JOOpOMY
PO3YMIHHIO), TOPTOBUX 3BUYAiB 1 3BUYAIB JUIOBOTO 000POTY, MDK CYO’ €KTaMH PI3HUX

JieprKaB, 10 0a3yeTbCcsi HA CBOOO/ BOJII CTOPIH MPH: a) BU3HAYEHHI MTOTO/IKYBAIBHOTO


https://uk.wikipedia.org/wiki/%D0%92%D0%B8%D1%89%D0%B8%D0%B9_%D0%B3%D0%BE%D1%81%D0%BF%D0%BE%D0%B4%D0%B0%D1%80%D1%81%D1%8C%D0%BA%D0%B8%D0%B9_%D1%81%D1%83%D0%B4_%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B8%D1%82%D0%B8%D0%BA%D0%B0_%D0%94%D0%BC%D0%B8%D1%82%D1%80%D0%BE_%D0%9C%D0%B8%D0%BA%D0%B8%D1%82%D0%BE%D0%B2%D0%B8%D1%87
https://uk.wikipedia.org/wiki/%D0%A1%D1%83%D0%B4%D0%BE%D0%B2%D0%B0_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0
https://uk.wikipedia.org/wiki/%D0%90%D1%80%D0%B1%D1%96%D1%82%D1%80%D0%B0%D0%B6
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HOPSIAKY PO OpraHu apOiTpaxy 1 BUOOP1 apOITPiB, SIKi YHOBHOBAKYIOTHCS PO3IJIAIATH
crip; 6) oOpaHHI 3aCTOCOBHOTO IpaBa BIIHOCHO 3000B’SI3aJbHOTO CTAaTyTy YrOJiH; B)
n00pOBLUIPHOCTI BU3HAHHS 1 BAKOHAHHS YXBaJICHUX pimienb [127, ¢. 8]. Opraunizamis Ta
OBUTBHICTG ~ MDKHApOJHOIO  KOMEPUIMHOTO  apOiTpaxy  (TpeTeMCchKOTO  Cyay)
periameHTyeTbesi 3akoHOM YKpainu «lIpo MbkHapoJHUN KOMEPUIMHUAN apOITpaxy.

Tperelcpbkuil Cyl — HEIEP/KABHUN HE3ANEKHUUA OpPraH, L0 YTBOPIOETHCS 3a
yrojior0 abo BIIMOBUIHWM PIICHHSIM 3alHTEPECOBAHMX (PIBUYHUX Ta/ad0 FOPUIUIHUX
0ci0 y TOpSKY, BCTAHOBJICHOMY 3aKOHOM, JIJISI BUPIMICHHS CITOPIB, 10 BUHUKAIOTH 13
IIMBUTBHUX Ta TOCTIOAAPCHKUX MPaBOBITHOCHH. BimmoBimHo A0 cT. 7 3akoHy YKpainu
«IIpo Tpereticbki cynm» [169] B YkpaiHi MOXKYTh YTBOPIOBATHCS Ta JISITH IMOCTIHHO
JII0Yl TPETEHChKI Cyau Ta TPETEHUCHKI Cyau 0€3 cTarycy IOpUAWYHOI OCOOM, s
BUpIILIEHHS] KOHKpeTHOTO crnopy (cyau ad hoc), gkl MOXyTh po3risiiata Oynb-sKi
CIIpaBH, 1[0 BUHUKAIOTH 13 IUBUTLHUX Ta FOCIOIAPCHKUX MPABOBITHOCHUH, 33 BUHATKOM
nepeadaYeHnX 3aKOHOM, 30KpeMa ChpaB, KOJIM xoda O oJHA 31 CTOPIH CHOpPY €
HepesuaeHToM Ykpainu. Y crtarti 1 3akony Ykpainu «IIpo Tpereiicbki cyam» mpsamo
3aKpIUICHO, 110 HOTO [l HEe MOIMUPIOETHCS HA MDKHAPOIHUN KOMEPIIMHUN apOiTpax.
Takum umHOM, B VYKpaiHl ICHYe€ pO3JIUICHHS apOITpaXy Ha MDKHAPOIHHUM
(MbKHApOJHUI KOMEPLIHHMI apOiTpak) 1 BHYTPIHINA (TpEeTEHChKI CYIH).

MbkHapo1HUN KOMEpIiHMIA apOiTpak BIIPIBHAETHCA B TPETEUCHKUX CY/IB!

— Mo-Tiepliiie, Cy0’ €KTHUM CKJIaJIOM CTOPIH CIIOPY: a) TPETEUCHKUM CyJl pO3TJsijiae
CIIOpU MDK pe3HJIeHTaMH YKpaiHu — (PBUYHUMH Ta IOPUAUYHUMHU ocobamu; O) 10
MDKHApPOJIHOTO KOMEPIIIHHOTO apOITpaKy MOXKYTh 3a YyroJ0K CTOPIH IMepeaaBaTrucs
CIIOpH, SIKIIO KOMEpIHE MAMPUEMCTBO Xo4ya O OJHIET 31 CTOPIH PO3TalIOBaHE 3a
KOPJIOHOM, a TaKOX CIOPH MIANMPHUEMCTB 3 HO3EMHUMH HBECTULIIMU 1 MDKHAPOIHHUX
00’ eIHaHb Ta OpraHi3alliii, CTBOPEHUX Ha TEPUTOPIi YKpaiHU, MK COOOI0, CTIOPU MIXK iX
y4acHUKaMH, a TaK CaMo 1X CTHOpH 3 HIIMMU Cy0’ €KTaMH MpaBa YKpaiHu;

— TO-Apyre, MPaBOBOK OCHOBOO: @) TPETEHCHKI CYAW MPU BUPIIMICHHI CIIOPIB
KEPYIOTbCA y CBOill JLUIBHOCTI Ta 3aCTOCOBYIOTh HALIOHAJIbHE 3aKOHOJABCTBO;

0) periameHrauisi  MDKHAPOJHOTO  KOMEpPUIMHOrO  apOiTpaxy  3AIMCHIOETHCS
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MDKHapOJHO-TIPAaBOBUMH aKTaMH; HAIIOHATFHUM 3aKOHOJIaBCTBOM; YroJ0I0 CTOPIH
(HOpMamu TIpaBa, Kl CTOPOHHU 00palv SIK TaKl, 0 3aCTOCOBYIOTHCS J0 CYTI CHIOPY);

— TMO-TpEeTe, NPEAMETHOIO MIABJIOMYICTIO: @) MDKHAPOJHUNA KOMEPLIHUN
apOITpaxk BUPIIIY€E CIIOPH, SIKI BAHUKAIOThH 13 JIOTOBIPHUX Ta HIIMX UBUILHO-TIPABOBUX
BIIHOCHH, TPH 3AIMCHEHHI 30BHIIHHOTOPTOBEIbHUX Ta IHIIMX BHJIIB MDKHAPOIHHUX
€KOHOMIYHUX 3B’A3KIB; O0) TpeTeWChbKUW CyJ BHpINIye CHOPH, IO BUHHUKAIOTH 13
IIUBUIBHUX 1 TOCITOIAPCHKUX MPABOBIAHOCHH, KPIM BUIIAIKIB, ITepeA0aYCHUX 3aKOHOM.
[lepemixk 3aK0HOAABYO BCTAHOBJICHWX BHHSATKIB 13 KOMIIETEHIl TPETEHCHKUX CYIIB
noBoJIl 3HaYHUU. IcToTHO HHoro Oyno posmmpeno B 2009 p. y 3B’A3Ky 3 THM, IO B
TBSUTBHOCTI TPETEHCHKUX CYIB MO0 PO3MISAY CIIOPIB MaIX MICIIe 3JI0BXKMBAHHS, SKi
3aBJaBald 3HAYHOI IIKOAM IIpaBaM Ta IHTepecaMm cyO’ekTiB mpasa. Y 2011 p.
TPETEUCHKUM CyaaM 3a00POHWIM PO3TIIATH CIPaBU y CIOpax ILIOAO 3aXHCTY IpaB
CIIOXUBAYIB, 30KpeMa CIOXKHUBadiB Mocayr OaHKy (kpeautHoi crnuiku). L 3miHK
NPU3BENU J10 3HAUHOTO 3BYXEHHSI C(hepu OBUIBHOCTI TPETEHCHKUX CY/IB, Oarato 3 HUX
MPUTIMHUAIIM CBOTO JISIIHHICTD.

HesBaxaroun Ha pi3HY NMPaBOBY OCHOBY, OpTaH3aIis Ta JBUILHICTH Ha3BaHHMX
OpTaHiB 0araro B YoMy CX05ka, TOMY, XapaKTePU3yIOUH 1X, MU BUKOPUCTOBYEMO €TMHUMA
TEPMIH «apOITpaXk» 1 pO3TIHIAEMO MDKHAPOTHUN KOMEPIIHHUN apOITpax 1 TPETEHChKI
cynu sik minBuan oxuoro Buxy ABC.

[lincraBoro 1l BUpIMIEHHS CHOpy apOirpamu € apOitpakHa yroga abo
apOITpaXkHe 3aCTEPEKEHHS — TOOTO yroJia CTOPIH Mpo nepeaady A0 apoirpaxy BCix abo
NEBHUX CIOPIB, SIKI BUHUKIM 200 MOKYThb BUHUKHYTH MDK HUMHU Yy 3B’SI3KY 3 OY/b-
SKAMH KOHKPETHHMH TPABOBITHOCHHAMH, HE3aJIGKHO B TOTO, YW MalOTh BOHHU
JOTOBIPHUN XapakTep YW HI. ApOiTpakHa yroma Moxe OyTH YKJIaJleHa y BUTJBIIL
apOITpaXHOTO 3aCTEPEXKEHHS B KOHTPAKTI abo y BUIIBIAl OKpemoi yromau. T oOTo
YVKJIaaloql  JIOTOBIp 3  apOiTpaXKHUM  3aCTEPEKEHHSIM, CTOPOHH IOPHUIUYHO
3aKPIIFOIOTH CBOE BOJICBUSBIICHHS CTOCOBHO JIBOX yroj. Lle Mae BaxmBe 3HAUCHHSA 3
HOTJIIY PO3IJSAYy aBTOHOMII apOITPaXKHOTO 3aCTEPEXKEHHS, aJ’KE€ B MDKHAPOIHOMY
apOiTpaki BHU3HAHHS HEAIMCHUM OCHOBHOI YrojJu HE BeAe 0 HEAIMCHOCTI

apOirpakHoro 3actepexenns [30].
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CropoHH MOXYThb BH3HAaUMTH MiClle Ta MOBY apOiTpaxy, IMpaBo, IO
3aCTOCOBYBAaTHUMEThCA 10 JOTOBOPY, KBawidikaiiifHi BUMOTH A0 apOirpiB. Y pasi
BIICYTHOCTI TaKOi JJOMOBJICHOCTI MICIIE apOITpa)xKy BU3HAYAETHCS TPETEHCHKUM CYAOM 3
ypaxyBaHHSIM OOCTaBUH CIpaBH, BKIIIOYAIOYM (PAKTOP 3PYYHOCTI i cTopiH. s
NPUKIIANY, aHTTHACHKHUA Cy/I BU3HAYUB, IO 3aCTEPEKESHHS CTOCOBHO MICIISI POBEIACHHS
apoirpaxy «llekin a6o JloHmoHn 3a BUOOpPOM BIAMOBIIAYa» HE € BHYTPIIIHBO
CyIepeuHnM, a TOMY apOiTpaxkHa yroja € sicaoro [318].

3a3Buyai apOITpaXHUN MPOIEC MOAUIIEThCS HA JeKUTbKa cTamid. Ilepmoro €
CTajlsl BCTAHOBJICHHS KOMIICTCHIT, KOJM apOITpaKHUMA CYyJ BH3HA4Ya€e, YW HAJUICHUN
BIH KOMIIETEHINIEI0 LIOA0 PO3TJSAY KOHKPETHOI CIpaBH, 3aCTOCOBYIOYHM MPUHIUI
competence-competence. ToOrto apOirpaxkHuii TpUOyHAI CaMOCTIHHO HpHiiMae
pillieHHs 1010 cBO€i kommeTeHilii. Llg ctagis Bkiodyae B cebe 1 BUPILICHHS TUTaHHS
0J10 apOITpabUILHOCTI cropy. BcTaHOBIEHHS BIacHOT KOMIIETEHINH TependadeHo
MDKHapOJHUMH HOPMATUBHHMMHU aKTaMH, MOJEIbHUMHU 3akoHamu (cT. 16 3akoHy
VYkpaiau «IIpo MikHapoIHUI KOMEpIIHHUN apOiTpax») Ta € 0a3ucom, Ha SIKOMY
TPYHTYETLCS apOITpaK.

ITicns Toro, ik apOITpaKHUIM Cy/T BU3HAYHUB 00CAT apOiTpakHO1 yroau (To0To, 9n
OXOIUTIOE Yroja IIeM CHip) CyA TakoX IMOBMHEH BU3HAYUTH, YU TMPEAMET CIOPY
nigBimomMunii apOitpaxy. lHakme kaxyuw, un € cmip apOirpabimeHum [112]. Tomy
apOITpakHa Yroja MOK€ OXOIUTIOBATU CIIIp, OJJHAK BIH MOK€ OYyTH HEMiABIIOMYHUN
apOITpaxKy, OCKUIHKH 3T1IHO 3 YWHHUM 3aKOHOJIaBCTBOM BiH MOKE PO3TJISIATUCS TUTbKU
B CY/Ii, @ HE B apOiTpaxi.

Busnauenns apOitpabilbHOCTI € JOCUTh BaXKJIMBUM, OCKUIBKHM BIATIOBITHO 10
abzaiy 2 m. 2 ct. VI €K3A 1961 p. «cyn, y sskoMy MOPYLIEHO CIIPaBy, MOXE He
BU3HABATH apOITpaKHy Yrojay, SKIIO 3a 3aKOHOM HOTO KpaiHu CHip HE MOXe OyTu
npeaMeToM apOirpakHoi yroam». Posrmsaa Takoro cmopy apOirpaxkeMm, (haKTHIHO
BCYIlEpedY 3aKOHY KpaiHM apOITpaxy, MOXE MaTH HACIIKOM BiAMOBY Yy BHIayl
BUKOHABUYOTO JIUCTA HA TaKe apOITpakHE PIIICHHS.

Koxna nepxaBa caMOCTIHHO BU3HAYae€, K1 CIOPU € apOITpaduIbHUMHU, TOOTO

TaKUMH, 10 MOXYTb OyTH PO3IJISIHYTI 3a JOMOMOTrOK apOiTpaxy, a siKi MOBHHHI
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pO3IJIIaTH BUKIIOYHO HAIlOHAIBHI Cyau. Jlep:kaBolo BHU3HAYAETbCS MyOJIYHUN
HOPS0K, TOOTO 3arajgbHl MPUHLUIM, SKI MalOThb OyTH JOTpUMAaH1 Mif 4ac po3TIIsiay
CIIOPY, BU3HAHHS 1 BUKOHAHHS apOITPaXHOTO PILLIEHHS.

VY KpaiHax pomaHO-TepMaHCbKOi mpaBoBoi ciM’i — benwri, Higepnannpax,
@Opanuii, Icmanii, kpainax Adpuku, Jlatuncekoi Amepuku, Cepeanboro Cxony,
[HmOHE31l, K1 MPUBENN CBOE BHYTPIITHE 3aKOHOAABCTBO Y BIIMOBITHICT 0 THIOBOTO
3akony IOHCITPAJI — 3a oCHOBY NMpHHHATHN KpUTEPId BUILHOTO PO3IOPSIKCHHS
npaBaMu. Km0 TMyOMIHWE IHTEpeC Yy CHIPHUX BIUIHOCHHAX JIOCUTh CHIBHUI
(BITHOCWHH PETYJIOIOTHCS IMIIEPATUBHUMH HOPMaMH) — CITIp HE MJISATAE PO3TILIAY B
MDKHapOJHOMY KOMEpILIHHOMY apOirpaxi. SKIO X BITHOCHHH HE PETYTIOIOTHCS
IMIIEPAaTUBHUMU HOPMaMH — CTOPOHHM MAlOTh IPABO 3BEPHYTHCS Y MDKHAPOIHUI
KOMEpIIHHUN apOiTpax.

VY kpainax 3arampHoro npaBa — Bemmka bpuranis, CILA, neski kpainu A3sii Ta
Adpukyd — KOJO cIpaB, JOMYCTUMHX A0 PO3TISAYy B MDKHApOJAHOMY KOMEPILIHHOMY
apOITpaxi, BU3HAYEHE MPEIEACHTHUM MPABOM IUIIXOM BCTAaHOBJICHHS BUKIIIOUYCHb 3
apOITpabUTLHOCTI CTIOPIB. SIK IPaBUIIO, BUKITFOUEHHS CTOCYIOTHCS CaMe THUX CIIOPIB, SKI
nepeOyBarOTh Yy BHKIIOYHIA KOMIIETEHI JaepkaBHUX cyAiB. Cmopw, sKi MaroTh
myOJIIYHAIA THTEpEC, BU3HAIOTHCS HE apOITpadiTbHUMH.

Jlo ymoB apOiTpaOUILHOCTI CHOpPIB Y 3apyODKHUX Jep’KaBaX BIAHOCSTH: a)
MOXJIMBICTh TPOIIOBOI OLIHKK CIIOPY, HAABHICTh T'POIIOBOr0 ab0 KOMEPUIMHOIO
iTepecy (LlBeinapis, Himeuunna, I'penis Ta iH.); 6) BIACYTHICTh 3B’SI3KY CIIOPY 3
0COOMCTUMHU Ta CIMEHMHMMH criopamu a0o 3amnoBigalbHUMH BigHOocuHamu (Itanis,
Kwuraii, TaitBanb, ®@paniis, JIaTBist Ta 1H.); B) BIICYTHICTh 3B’ 3Ky CIOPY 3 KOPYIIIIEIO
abo maxpaiicteoM (I'onkonr, CIIA Ta iH.).

VY OutbmiocTi 3apyODKHMX KpaiH BH3HAIOTHCS HeapOITpaOUIbHUMH CHOPH,
OB’ 53aH1 13 3aCTOCYBaHHSAM 3aKOHOJABCTBA MPO KOHKYPEHINO; MaTeHTH, TOBApHI
3HAKH, IHTEJIEKTyaJlbHy Ta MPOMUCIIOBY BIACHICTh, OAHKPOTCTBO; MOJATKH; MPALO;
KOPIOPATUBHI CIIOPH; IHII CTHOPHU, B SKHUX MpeBalioe myOniuHuii iHTepec. BogHouac

icHytotb 1 BuHATKM. Y IllBemii, CIIA Ta ®panHui y Mexax MDKHAPOIHOTO
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KOMEpIIIHHOTO  apOITpaxy MOMJIMBUM  PO3TIISA  CIOPIB, SIKI  CTOCYHOThCS
AHTUMOHOTIOJILHOTO 3aKOHOABCTBA.

BinnosigHo m0 ct. 1 3akony npo Apo6irpax Ileenii (The Swedish Arbitration
Act) npeamerom apOITPaKHOTO PO3TISAY MOXYTh OyTH OYyAb-sKi CIOpH, 32 SKAM
CTOpPOHHM 3/1aTHi ykianatu MupoBy yrony. Crarrs 177 (1) 3akony IlBeiinapii «IIpo
MDKHApoJHe npuBaTHe mpaBo» (Switzerland Private International Law Act (SPILA))
nependadae, Mo «Oyab-SIKUHA CHIp SKUH BKIIOYA€ €KOHOMIYHHUN IHTEPEC MOXKEe OyTH
npeaMeToM apOITpaXHOTO pO3TIIaY». «[lepxkaBa, manmpueMcTBO, a00 OpraHi3ais i
KOHTPOJIEM JIEPKaBHU, KA € YYaCHUKOM apOITPaXHOTO yroJu, HE MOKE MOCUIIATHCS Ha
CBIl BJIACHWUH 3aKOH [IJII TOTO, MO0 OCKApXUTH YMHHICTH apOiTpakHOi yroaw abo
apOiTpaObuIbHICTE criopy» (cT. 177 (2)).

3a3Buuail M1 4Yac mepenadl cuopy A0 MDKHApOAHOTO apOITpaxy BUHUKAE
MUTaHHS I0J]0 KOMIIETEHIlii MDKHAPOIHOTO apOiTpaXky CTOCOBHO TMEBHOTO CHOpy. Y
IIbOMY BUIIAJIKY IT1Jl 4ac MOJaHHA 3aepeueHb CTOPOHAMHU JJO MBKHAPOHOTO apOiTpaky,
CTOpOHAa Ma€ MOXJIMBICTh, 30KpEMa, 3aCTOCYBAaBIIM MOHATTS apOITpaObUILHOCTI,
CTBEP/IKYBaTH MPO BUICYTHICTh Y MDKHAPOIHOTO apOITpay KOMIETESHITII I PO3TIBIIY
MIEBHOT'O TTUTAHHS, TTOCHUJIAI0YMCHh HAa 3aKOHOJIaBCTBO Ta PIICHHS HAI[IOHATHLHUX CY/IIB.
MoskiBa 1 IPOTHIICKHA CHUTYaIlis, KOJIH 3a JOMOMOTOI0 IMOHATTS apOiTpabiibHOCTI
CTOpOHA 3MO’K€ JAOBECTH, IO MEBHUMN CIIp MIIJIATaE PO3MIIALY B apOITpaKHOMY CY/I,
HE3aJIEKHO Bl TOTO, 110 IHILIA CTOPOHA 0akae 3BEPHYTUCS 10 ACP’KaBHOIO CyHYy.

HactynHoto € ctanis po3misaay crnpaBu no cyti [lig gac miei ctanii cTopoHu
yepe3 CBOIX NPEACTABHUKIB IMPE3EHTYIOTh CBOI IMPAaBOBI MO3MIIi, HAJAIOTh JOKa3U
caMOCTIiHO a00 3a Haka3oM apOITpaxy. 3a CBOEI PErJIaMEHTOBAHICTIO 1 MPOIECOM
apOITpax IyXe CXO0XKWW Ha pO3TJISi] CIIPaBU B Cy/Il, OJHAK ICHYIOTh CBOi 0COOJIMBOCTI,
HaMpUKIaJ T€, 0 CTOPOHA MOKE BUTPEOyBaTH HE JIUIIIE TOKYMEHTH B 1HIIIOI CTOPOHU
yepe3 apOiTpaxHuil TpuOyHam, a ¥ 3000B’s3aTH CTBOPUTH JOKYMEHT Ta TOJAaTH Ha
po3risia apOirpaxxkHomy TpuOyHamy, mo He nependadeHo LIIIK VYkpaiau. Ctoponu
MOXYTb 3YIUHHUTHU PO3IJIA apOITpaxXy y BUIIAJIKY, SIKIIO BOHU 3MOKYTh BUPILIUTH CIIIP

nuisixoM moctynok. Ilicias o3HalioMIIEHHS 3 MPABOBUMHU MO3UIISIMHU, a00 MO3UIIIEIO
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CTOPOHM, AKIIO 1HIIA CTOPOHA HE Opajna ydacTly po3IJisi/il CIIpaBu, apOITpaK yXBaO€e
pILIEHHS.

Tperboto Ta OCTAHHBOIO € CTa/1ll BUKOHAHHS pillleHHs. PimieHHs apOiTpaxky Moxe
OyTM BUKOHAHE CTOpOHaMH JOOpPOBUILHO ab00 TPUMYCOBO (32 BHUHATKOM
MDKIEpkaBHOTO apOitpaxy). JloOpoBUIbHE BHUKOHAHHS apOITPaXHOTO PIILICHHS €
HaNOUTLIIT 0a)KaHUM, TTOBHICTIO BIAIIOBIAE MPABOBIM MPUPOI1 Ta 3aBAAHHIO apOITpaKy
SK TaKOTO, & TAKO)K EKOHOMUTH T'POIIIOB]1 KOIITH CTOPIH. Y BHITAJIKy BITMOBH CTOPOHH,
MIPOTH SAKO1 YXBaJICHE PIIIEHHS, BiI TOOPOBUTLHOTO HOTO BUKOHAHHS, BOHO MOXE OyTH
BUKOHAHO B MMPUMYCOBOMY MOPSIKY 32 BIIITOBITHOO 3asIBOIO 3aIHTEPECOBAHOT CTOPOHH,
sIKa TIOJJA€ThCS 0 JCPKABHOTO CYAY 3a MICIIE3HAXO/KEeHHSAM (MICIIeM MPOKUBAHHS)
BinnoBinava. [lpu npomy 3a HasBHOCTI MIACTaB CTOPOHA, NMPOTHU SIKOI OyJI0 yXBajeHe
pIILICHHSI, MOXE OCKapXUTH #oro. Take OCKap>XeHHS MOMJIMBE JIUINE y BUIAIKY
HEIOTPUMAHHSI ~ MPOIECYAIbHUX TMpaBWwiI (30KpeMa, TMOPYIICHHS FOPUCIUKIIIL,
NyOIYHOTO MOPSAKY, HEMOBUIOMIJICHHS OJIHIET 31 CTOPIH MpO apOITpax, MIIKYITY
apbirpa [304]) i He Moxke crtocyBarucs cyti crmopy. Came B LbOMY 1 IOJIATae
OCTaTOYHICTh apOITpaXHOTO pimeHHSA. BoHO HE mimsarae amensiti, Moxe OyTh
OCKap’>KeHE 10 HAI[lOHAJTHLHOTO CYAy, SIKHM Ma€ KOMIICTCHIII0 CKacyBaTH PIICHHS 3a
MICIIE3HAXOKEHHSAM apOITpaXHOTo TpuOyHamy. Tako)X HaIIOHAILHUM CYI MOXKE
BIIMOBHUTH Yy BU3HaHHI Ta BUKOHAHHI apOITpaXHOTO PIlICHHS Yy JepKaBl BUKOHAHHS.
[lapagokc apOirpaxy mnoJssirae y TOMy, W10 apOiTpak NparHe A0 Koormeparii 3
HAIlIOHATBbHUMHU CY/IaMU Ta X04ue OYTH HE3aJIC)KHUM BiJl HUX.

Posrmsimatoun  apOirpaxxk sik piHOBUA ABC, He MOXXHa OMHMHYTH YBaroro
JTMCKYCIIO MO0 CIIBBIIHOIICHHS MpaBa Ha CYA0BHUH PO3TJISi]I CIIPABH, SIKE Iepe0adeHo
3a3BUYail HAllIOHAILHUM 3aKOHOJIaBCTBOM, Ta MpaBa HA 3aCTOCYBAHHS apOiTpaxy s
posrmsiay cropis [236, ¢. 41]. B Ykpaini rocnogapchKi Cyau IpHAMaKOTh 10 PO3IIILIY
Ta PO3TIBIAIOTh CIOPH IO CYyTi, IS SKAX TepenbadeHuid apOitpaxk SK CIOCiO
BUPIIICHHS CTIOPIB, MOCHUIarouuch Ha cT. 55 Koncturymii Ykpainu. Cyaal BBaKaroTh,
10 HE MO>KHA PO3IJIAIaTH 3T0/1y CTOPIH Ha Iiepefady Copy Ha pO3IJIsia apoiTpaxy sk
BIIMOBY BII 3BEpPHEHHS 1O TOCHOJApPCHKOTO CyAy 3a 3aXxUCTOM TIpaBa 4Yu

OXOPOHIOBAaHOTO 3akoHOM iHTepecy. Ha mymxy M. CeniBoHa, SKy MH TOBHICTIO
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OIITPUMY€EMO, Takui miaxin cynepeuutb Koncturyuii Ykpainu, pimeHHsM KCVY 3
UTAaHb TPETEUCHKOr0 cyA0uUnHCTBA, pimieHHsM €CIII ta €K3A, amke Ko CTOpOHU
BUILHO 00paym apOITpax sk Crocid BHpIMIEHHS CHOpPY, TO Taka apOiTpakHa yroja €
CYMICHOIO 3 MPaBOM HOPUIMYHOT 0COOM YU IpOMaJssHHHA Ha CyJI0BHiH 3axucT [184, C.
32].

VY nyukti 3.2 pimenna KCVY Bin 10 cians 2008 p. Ne 1-pn/2008 3a3Hava€eThCs, 110
TPETEUCHKUN PO3TIIA CIOPIB CTOpIH Yy cdepl IUBUILHUX 1 TOCMOJApChKUX
MPaBOBITHOCUH — II€ BHUJ HEACP)KABHOT FOPUCIMKINIAHOI ABUTBHOCTI, SIKY TPETEHCHKI
Cyau 3AIMCHIOITh Ha TIICTaBl 3aKOHIB YKpaiHM IUIIXOM 3aCTOCYBaHHS, 30KpeMa,
METOIIB apOiTpyBaHHA. 3AIMCHEHHS TPETEUCHKUMHM CcydamMu (QYHKI 3aXUCTY,
nepeadayeHoi B ab3aili ckoMoMy CT. 2, ¢T. 3 3akoHy Ykpainu «IIpo Tpereiichki cyam»,
€ 3IIACHEHHSIM HUMH HE TPaBOCYAMAS, a TPETEHCHKOTO PO3TJSIAY CIOPIB CTOPIH Y
[IUBUIHHUX 1 TOCTIOIAPCHKUX MPABOBITHOCHHAX Y MEXKaX MpaBa, BA3HAYEHOTO 4. 5 ¢T. 55
Koucturynii Ykpainu [178].

CrniBBinHOmIeHHsT apOitpaxkHoi yroam ta cT. 6 €KIII, ska rapantye KOXHIMA
JFOJIHI TIPaBO HA JOCTYI 0 IpaBOCYAs, MpoaHanizoBano B pimerdi €CII y cnpasi
Bim 1 Oepesns 2016 p. Ne 41069/12 «Tabanne mpotu Illeinapii» «Tabbane v.
Switzerland» [322]. Tak, y 1990 p. dpaniy3ska kommanis «Colgate-Palmolive Services
SA» («Colgate») Bupimmma coiBnpamoBatd 3 TYHICBKOIO KOMIAHIE ISt
BUPOOHUIITBA BIIACHOT MPOJYKIIil JOKanbHO. Y 3B’ 513Ky 3 1uM «Colgate» momosumacs
Opo MapTHEPCHKI BITHOCUHMU 3 MicTepoM Tab0aHe, TyHICBKMM OI3HECMEHOM 1 HOTO
TpboMa cuHamMu. CTOPOHHU YKJIaIM JIEKUIbKa YroJl, sIKl Hakjaaainu (piHaHCOBI Ta MPaBOBI
000B’S3KM Ha CTOPIH, BKIIOYAOYU Yrojay, 3a skor «Colgate» mana nmpaBo npuadartu
aKiil, SskuMHu BoJioAiB MicTep TabbOane Ta Woro cuHu, y kommadii «HySysS», ska Oymna
OB’ f13aHa yro1010 MbK cTopoHaMu. «Colgate» Bupilmia CKOpUCTATUCS CBOTM MPaBOM
y 2007 p., ane mictep Tabbane Ta MOro CWMHH BIAMOBWJIHCS TPOJAaBaTH CBOI aKITii
xommanii «Colgatey.

VYrona, sxa nependavana nmpaBo Kymieill akiii mictepa Tab0aHe Ta 10T0 CHHIB,
MICTHIIa Y c001 apOITpaykHE 3aCTEPEKEHHS, BIIMOBIIHO A0 SIKOTO CIOPU Majld OyTH

BUPILLIEH] apOITpaXHUM TPUOYHAIOM, SIKMI MaB CKJIaJaTHCs 13 TPhOX apOITpiB 3TITHO 3
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npaBwiaMd MbKHapOHOI TOproBoi majatu. Micue apOirpaxy Mano OyTH BU3HAu€HE
apOirpamu. ApOiTpakHe 3acTepekeHHs mepeadayano, Mo «pileHHs apOirpaxy Oyxae
¢diHanbHUM Ta 000B’SI3KOBUM Ta KOJIHA 31 CTOPIH HE Oy/J1e MaTH MPaBO Ha OCKAap>KEHHS
IIbOTO PIICHHS 0 OyAb-sakoro cyay» [107].

Kowmmanis «Colgate» inimiroBana apOirpaxknuii nmporiec npotu Mictepa TabOane
Ta Woro cuHiB y 2008 p. 13 BUMOTOIO, OO BOHU MPOJAIM akili KommaHii «HySys».
ApOirpaxxuuii TpuOyHanm oOpa JKeHeBy MiclieM poO3TIIiny apOiTpaky Ta yXBaJliB
pimenns y 2011 p. va xopucts kommanii «Colgate». Mictep Tab0Oane, sikuii BOJIOIIB
Maike BciMa akmiiMu y KoMmaHi «HYSYS», ockapXuB pillleHHS apOIiTpaxy mo
BepxoBaoro cyny IlIseiinapii. 4 cnas 2012 p. BepxoBumit cyn IBeitmapii micis
aHaBy apOITPaKHOIO 3aCTEPEKEHHS, SKE€ MICTUIOCS B YroJl CTOPIH, 3pOoOuB
BHUCHOBOK, I1I0 3BepHEHHs MicTepa TabOaHe He MOXe OyTH 3aJI0BOJICHE, Y 3B SI3KY 3
THUM, IO CTOPOHU OOMEKWIM CBOE NPABO HA OCKAPKEHHS DIlIeHHS apOiTpaXKHOTO
TpHOyHay.

Mictep TabGane He 3ynuMHHMBCA Ha 11bOMY, Ta 3BepHYBCs 10 €CIUI 2 nunus 2012
p. B momep y 6epe3ni 2013 p., ane #oro ApyKWHA Ta CHHY TIITPUMAJIN 3BEPHEHHS /10
€CIUI. OcHoBoro ckapru mictepa Tab0Oane Oymo Te, mo oMy OynoO BiIMOBIJICHO Y
noctyti go npaBocyaas lsetinapiero. Ha ioro nymky, BepxoBamii cyn [IBeiiapii maB
Ou meperaHyTH apOiTpakHe pimeHHsa. BiH 3a3HauuB, mo cT. 192 3akony llIBefinapii
«IIpo MbpkHapogHe mnpuBatHe npaBo» (Switzerland Private International Law Act
(SPILA)), sika mepenbavae, M0 CTOPOHU MOXKYTh Yy TEBHUX BHIJKaX OOMEKYBaTH
paBO Ha OCKap>KeHHs apOITpaxHUX pillieHb, cynepeuuts cT. 6 €EKII.

Y cBoemy pimenas y mii crnpai €CIUI naromocwB Ha BIIMIHHOCTAX MDK
000B’A3KOBUM 1 JTOOPOBUILHUM apOiTpakeM 13 MOCHUJAHHAM Ha MOTMEpPE/IHI CIPaBH.
OO0oBR’s3K0BUI apOITpaX Mae BIAMOBIIATH rapaHTiaMm, nependadennm ct. 6 €KILI,
oJHaK TOOpOBUILHHM apOITpak HE IMAMNamac ma Te caMme mpaBuio. JiHCHO, CTOpOHHU
MOXYTh OOMEXHUTH CBOI mpaBa, nependadeni CKILI, 3 ypaxyBaHHsIM TOTO, 1110 BiIMOBA
€ 100pOBUIbHOIO, 3aKOHHOIO Ta 0JJHO3HAYHOIO.

VY HaiioHaJIbHOMY 3aKOHO1aBCTB1 AepxkaB — yuacHulp €CKILUI BigMoBa ocobu Bi

npaBa po3TJIAY il CIpaBU CyZIOM HacTO 3YCTPIYAETHCS Y LIUBUIbHUX MPOBAKEHHSIX, a
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came y ¢opmi KOMIIPOMICHHUX yrojJ y JOTroBopax. BimMoBa Big mpaBa, 0 Mae
Oe33anepeyHi nepeBaru siK JAJis1 KOHKPETHOT 0COOM, Tak 1 1Jis1 31MCHEHHS M PABOCYIs,
3a cBo€ro cyTTio He opyiinye €KILI («/leBeep npotu benbrii» («Deweer v. Belgiumy),
§ 49). Ocobu MOXyTh BIIMOBHUTHCS Bi MpaBa Ha JIOCTYH 10 CYAY 1 CKOPHCTATUCS
nociyramu apOiTpaxy, 3a yMOBH, IIO Taka BIIMOBa MOJKJIMBA Ta BHCJIOBIIOETHCS
BUTbHO 1 4iTkO («Cyaa mpotu Yechbkoi pecnyomku» («Suda v. the Czech Republicy, §
48-49). BpaxoByrouu Te, 110 Il KpUTEPii OyIu JOTpUMaHI CTOPOHAMH, BOHH (CTOPOHHM)
BUKJIIOYMJIA FOPHUCIUKINIO JEp>KaBHUX CYAIB Ta BCTAaHOBWIM, IO 1X cHip Oyzae
posristayto B apOirpaki. €CIII 3actocyBaB Ti cami KpuTepii IOJ0 BIIMOBH BT
ockapyeHHs 10 apOirpaxknoro pimenss. am €CIIJI nepeimoB 1o aHamizy mUTaHHS
BinnmoBinHOocTi cT. 192 3akony IlIBeiinapii «Ilpo MbkHapoIHE NHpHUBAaTHE MPaBO»
(Switzerland Private International Law Act (SPILA)). Bin 3a3Ha4yuB, 10 3aKOHO1aBEIb
[IBeitapii MaB JB1 11111, KOJIM 3aTBEPXKYBaB MOJIOKEHHS IbOTO aKTa!

1) nocunuty npuBadMBicTh [1IBeinapii sk MiCIIsl BAKOPUCTAHHS MDKHAPOJIHOTO
apOiTpaky Ta YHUKHYTH MOJABIMHOTO MEperjsiAy pilieHb apOiTpaky — CIOYaTKy y
OCKap>KeHH1 PO3TJIY CHOPY apOITpaXHUM TPUOYHATIOM, a TIOTIM 1 Tl Yac BUKOHAHHS
pilIeHHs apOiTpaXKHOTO TPUOYHAITY;

2) 3MEHIINTH HaBaHTa)keHHs Ha Bepxopuwmii cyn IlIBefitapii uepe3 meperisia
apOITpaXHUX PIILICHb.

€CIUI BupiMB IO 1€ € CHpPaBEIJIUBUMM (3aKOHHUMHU) HUIMU. KpiMm TOTO,
CTOPOHM HE 3000B’si3aHI BIIMOBIIITUCS BiI IpaBa Ha OCKap KEHHA apOITpaXKHOTO
pIILIEHHs, a MalTh MPaBO BUOOPY: poOUTH 1ie UM Hi. BpaxoByrouu 3a3HaueHe BUIIIE,
€CIUI niitimoB BUCHOBKY, 1110 OOMEXEHHS MpaBa Ha IOCTYI A0 cyay mictepa TabOane
OyJ10 3aKOHHUM, a caMe MPaBo He OYJI0 MOPYIICHE.

VY 2004-2005 pp. Kouctutyuiitnuii cyn Jlarsii po3risHyB cipaBy Ne 2004-10-01
«IIpo BigmoBigHicTh 1. 3 wactuau 1 crtarti 132 1 mynkry 6 crtarti 223 lluBiibHO-
nporecyaabHoro 3akoHy ctarti 92 Konctutymii Jlarsificbkoi PecmyOmiku» [216].
[linnpuemens 3BepHYBCS A0 apOITpaXKy JJIsl BUPILIEHHS CIIOPY MDK HUM Ta KOMIIAHIEO,
AKa Majia po3poOUTH MPOEKT Ha OyMIBHUUTBO cniopyau. Ilicis Toro, sk pieHHs 0yno

YXBAJICHO HAa KOPHUCTH KOMHaHﬁ, HiI[HpI/IEMeHI) 3BCPHYBCA 10 KOHCTI/ITYI_IiI\/’IHOI‘O cyny
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JlaTBii 3 METOIO OCKapKUTH NpoLecyalibHI HOpMU LIMBUIbHOTO IPOLIECYaTbHOT O 3aKOHY
JlatBii, siki 3000B’sI3yBajy Cy/l HE IPUIMaTH MO30BHY 3a4BY 3a HAaIBHOCTI apOITpaKHOT
yroAu Ta MPUIHUHUTH CYIOBHH PO3IJIAN CIPABU Yy BHUMAJKY, SKIIO CTOPOHH YKIJIAIN
apOITpakHy yroay Iia yac po3TJisily CIOpy CYAOM.

Koncturytiiiny ckapry miamnpueMerlb OOrpyHTYBaB TUM, 110, MO-TIEpIIE, Ha HOTO
IYMKY, «pO3TJsi[] CIpaBd B apOITpa)KHOMY CYAl HE MOKE MPUPIBHIOBATUCS 10
CIIPaBEJIUBOTO 1 BIIKPUTOTO CBOEYACHOTO PO3IIIY COPAaBH B HE3AJICKHOMY Ta
00’ ekTHBHOMY CyaD» y po3yminHi cT. 92 Koncturymii JlarBificbkoi PecmyOmiku, sxa
nepenbavae, M0 KOXEH Mae TMpaBO 3axWIIaTH CBOI MmpaBa Ta OOOB’SI3KU B
CIIpaBeTUBOMY Cyi, a Takox ¢T. 6 €KILJI, sxa rapanTye mpaBo Ha CipaBeIIMBUI CyT
[209].

Onnak KoHctutyiiHuii cyn, AJOKIaAHO aHaIBYoUU cynoBy npaktuky €CII,
BUIMOBIIHI HOPMHU MDKHApOJHOIO IpaBa, a TaKOXX HAYKOB1 MyOJIKalii MpoBITHUX
TEOPETHUKIB TIpaBa, 30KpeMa, y Traiay3l KOHCTUTYHIHHOTO, ITUBUILHOTO Ta IHUBUIHLHO-
IpoIeCyaTbHOTO IIpaBa, He MOrOAUBCS 13 IyMKOO miinpuemMiis. BiH BU3HaB, 1110 mpaBo
Ha BUPIMIECHHS CIIOPY B CIIPaBEIJIMBOMY CY/I1l HE € a0COTIOTHUM, 1 CTOPOHH Ha TICTaB1
OPUHIMIY CBOOOIMU JAOTOBOPY MOXYTh II€ MPaBO OOMEXHUTH, YKIABIIM Yroay IMpo
nepeaady CBO€EI CIIpaBu Ha pO3rysia B apOirpaxkHomy cyai [135].

3akon IlIBeiinapii «IIpo mibkHapomHe mpaso» (The Swiss Private International
Law Act (SPILA)) nae 3mory iHO3eMHUM CyO’€KTaM BIIMOBJISITHCS BiI IpaBa Ha
OCKap>KeHHS apOiTpaXHOTO 3acTepekeHHs, sike Oyno yknanene y IlIBeiinapii. Crarts
192 nporo 3akony nependadac: « Ko koaHa 31 CTOPIH HE TMPOKUBAE, HE MAE MICIIS
POKUBaHHSI, a00 IOpUINYHOT afapecu mianpuemMcTtay LlBeiapii, BOHH MOXY LIUIIXOM
YITKOT BKA31BKM B apOITpaxkHiil yro/ii, abo NUITXOM MUCbMOBO1 YTOJIM, BIIMOBUTHCS Bil
npaBa OCKapKyBaTH apOiTpakHe pilieHHs, a00 BOHU MOKYTh OOMEXHUTH 11€ TPABO 10
MOYKJIMBOCTI OCKap KEHHS 3a JOIIOMOTOI0 OJIHIET a00 MEeKUIBKOX IICTAaB, MEPEITUYCHUX Y
crarti 190». IlomiOHI HOpMHU TpAIISAIOTHECS y 3aKOHAX IHIIMX JepiKaB, HANPHUKIAI,
po3ain 51 IlIBeackkoro apOiTpakHOro 3akoHy, cT. 1718 bembriichkoro cymoBOTO
KOJIEKCY Ta CT. 1522 ®paHIy3bK0r0 HUBUILHOTO MpoiiecyaabHoro kojekcy. €ECIUI y

CBOIX piHIeHHSIX HCOAHOPA30BO 3a3Ha4aB, IO ITOJIOKCHHA HMUX HOPMATUBHHX aKTIB HE
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cynepeunts €KIIJI, croponu Bmpasi obupatu apOiTpax 3amicTh Jep>KaBHUX CYAIB i
NpaBO Ha BIIMOBY Bil OCKap>KEHHs apOITPa)KHOTO PIlIEHHS 1O HAIIOHAIBLHUX CYIIB €
OJTHO3HAYHUM.

ApOiTpaxx € HalOUIbIll PO3BHHEHUM QJLbTEPHATUBHUM CIIOCOOOM BUPIICHHS
cropiB. Hu3ka kOHBEHIM, penyraiis apOITpiB, cTaryc apOITpaXXHUX YCTaHOB JAOTh
YSIBJICHHS TIPO SIKICTh HaJaHHsS apOITpaKHUX MOCIYT 1 Jal0Th MOXJIMBICTH HE MPOCTO
MOPIBHIOBATH apOITpak 1 CYIOBHM Mpormec, a W TOBOPUTH IPO SKICHY IepeBary
apOiTpaXy HaJa Jep)KaBHHUMH CyJaMH IIiI 4Yac BHUPIIMIEHHS CIIOpIB, SKiI €
apOiTpabUTbHUMH. ApOITpaX TaKOXK € HaAWOUTHIT YHIPIKOBAaHUM CITOCOOOM BUPIIICHHS
CIIOpIB, a)kKe BIICYTHI 3HAYHI OCOOJIMBOCTI HAIIOHAILHUX MPABOBHUX CUCTEM, SIK 1€
SICKpaBO BUJIHO Y BUMAJIKy MeJialtii, mocepeauuirsa iHmmx ABC.

He3Bakaroun Ha TpuBaje (PyHKIIOHYBaHHsS 0ararbOx apOITpaXHMX YCTAaHOB Ta
MIPOBEJICHHS HU3KU HAYKOBUX JIOCKEHb 13 MUTaHb (DYHKIIIOHYBAaHHS MDKHAPOIHOTO
apOITpaxy, MNUCKYCIHHUMHU 3aJMIIaloTbCa Oararo mnuTaHb. Cepen HUX MOXKHA
BUOKPEMUTH Taki: MpaBOBa NpUpoja apOITpaxxky, aBTOHOMHICTh apOITpaXKHO1 YroJiu,
JTIMCHICTH apOITPaKHOT yTrou, TOKTPUHA «KOMIIETESHIII KOMITETEHII» TOIIIO.

Xoya B 3aKOHOJABCTBI OUTHIIOCTI KpaiH, MPUHHATOMY Ha OCHOBI THIOBOTO
3akoHy FOHCITPAJI, mepenbaueHo rapMOHI30BaHE DPETYNIOBaHHS IMX MUTaHb, Ha
NPaKTUIl 3HaYHA X 4YacTHHA 3aJIUIIAETHCS HEBUPIIICHOI, M0 TOPOJIKYE pi3HE
TI[yMaueHHsI, a B HayIli — cephO3Hi TeOpeTudHi quckycii-[58, ¢. 123].

ApOITpaxk MOPIBHAHO 3 HAIIOHAILHUMU CYJaMU Ma€e JIeKUTbKa nepeBar:

1. CtopoHH MOXYTh 3a3JaJ€riib MOTOIUIN apOITpaXHy YCTaHOBY, BUMOTH JI0
apOITpIB, MOPATOK iX MPU3HAYEHHS, 3aKOHO TABCTBO, SIKE 3aCTOCOBYBATUMETHCS y pasi
BUHUKHEHHS CIIOPY, MOBY, MICIIE pO3TJISIAY CIIOPY TOIIO. Y JEepKAaBHUX CYyJaX CTOPOHU
HE MalOTh TAKUX MOKJIMBOCTEH.

2. llpomemypa  po3risgy  chopaBu — apOiTpakeM €  THYYKOH — Ta
He3aopMaTi3oBaHO, apOITpU MM Yac PO3TIIAY CIpaBU OOMEXKeEHI MIHIMaIbHUMHU
3araJlbHIMU TPHUHLIUIAMH, a Yy TMOCTIMHO [iF0YMX apOITpaXHUX YyCTaHOBaX —
periaMeHTaMH, CTOPOHM BUIbHI CaMOCTIHHO 0OpaTu Npoleaypy apOirpaxky, ska

3aCTOCOBYBAaTHUMETHCS MPHU BUPILLIEHHI 1X CIOPY.
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3. JInst posrisiay cnpaBu apOirpaMu CTOPOHHU OOHMParoTh (PaxiBIliB 13 HAMBHUILIOIO
KBaTI(IKAI[IEI0 Y TUTAHHAX, 110 TOB’A3aH1 3 peAMeToM cropy. Lle icToTHO minBuIiye
JOBIpY 70 apOiTpaky Ta BIIEBHEHICTh B 00’ €KTUBHOCTI MPUUHATOTO HUM PIIICHHS.
3a3BuUYail po3rIsi CrpaBy 3IMCHIOITh TPHU apOiTpH, NBOX MPU3HAYAIOTh CTOPOHH, a
TPETHOT0 — FOJIOBYKOUOTO, MPU3HAYAIOTh apOITpU, 00paHi CTOpoHaMH. ApOITPU MOXKYTh
NpU3HAYATUCS BUITIOBITHO IO PErJIaMEHTy, sIK TPaBWJlo, 1€ BU3HAHI IOPUCTH, HAYKOBII],
MDKHApO/IHI EKCTICPTH, YKl KOMIICTCHTHICTh HE BUKJIMKAE CYMHIBIB.

4, BimcytHi Oyab-fKi BUMOTH JO TPEACTaBHUKIB. MDbKHapOJgHA acoIlaIlis
fopucTiB y 2013 p. 3arBepauna KepiBHI NpUHIMNKM MOA0 MPEACTABHUIITBA CTOPIH Y
MDKHapOJHOMY apOiTpaxi, sSIKUMU BCTaHOBJEHO, mo «lIpeactaBHuk cTtopoHm» abo
«IIpencraBHUK» O3Hauae OyJb-IKy 0COOY, B TOMY UMCIJII CIIBPOOITHUKA CTOPOHH, KA
ni€e B apOITpaxki Bil IMEHI CTOPOHHM Ta MpPEACTAaBIIA€ KIONOTAHHSA, apryMEeHTH albo
NOSICHEHHSI CKJIaay apOiTpaxky BiJ IMEHI TakOi CTOPOHH, KpiM SIK Yy poJil CBigKa abo
eKCIIepTa, He3aJIeKHO Bil HOro 1opuanyHOi KBadidikaili ado wieHcTBa y HaionanbHii
acormamii ropuctiB» [279]. B Ykpaini 3minamu no Kouctutyiii Yipainu 2016 p.
(haKTHIHO 3ampOBaKEHA «aJBOKATChKa MOHOTIOJIS.

5. btk mmpoKa HOK y JIep)KaBHUX Cy/IaX MPUUHATHICTh J0Ka3iB, CTOPOHH IS
MIITBEPKCHHST CBO€I MPABOTH MOXKYTh HaJaBaTH BCl MOJKIIMBI JOKa3u y OyIb-AKId
dopmi.

6. KoudineHuiiiHicts apOiTpa)kHOTO TpoBajKeHHA. Ha BiaMiHy Bin
3araJIbHOMPUHHATOTO TPHHIIMIY TJIaCHOCTI CYJOBOTO PO3TIIIAY, PO3TIIS CIPaBH €
3aKpUTUM, a pIOIeHHs, MPUUHATI 3a pPe3yldbTaTOM pO3IJsAYy TakuX CHOPIB,
yOJIIKYIOTHCSI BUKJIFOUHO 3a JI03BOJIOM CTOPIH apOITpaKHOTO MPOBAHKEHHS. ApOiTpam
3a00pOHEHO PO3ToJIoNTyBaTh IH(OpMAaIi0, OTpUMaHy IMiJ Yac PO3TISIY CIPaBU.
3aKOHO1aBCTBO 0araThOX JIepKaB 3a00POHSE TOTHUT apOITPIB Y PO CBIIKIB 3 MPUBOTY
iH(popMmarrii, sKka cTana iM BizoMma I 9ac po3TIIsiIy CIIOPIB.

7. llIBuakuii po3TIISAA TMPaBOBHX CIOPIB. ApOITpaX OKpPEMHUX IHCTUTYIIIMA
nependayae MOKIMBICTD CTOPOHU 3BEPHYTUCS O HAA3BUYAWHOTO apOITpa, IKUI MOXKe
PO3TISIHYTH 0OCTaBHHU CIIPABH Ta MPOTIATOM KOPOTKOTO MEPIOY Yacy YXBaIUTH CBOE

nonepeaHe pimeHHs, sk ue 0yno y crnpani «JKX Oil and Gas npotu Ykpainu» y 2015 p.
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[IpoTte iHKOMM CKIAAHI CIIPaBU PO3IJIANAIOTHCS JOCUTH JIOBrO, HAPHKIIAA, TaK 3BaHY
crpaBy «lOKOC» Iloctiitanii ap6irpaxkuanii Cyn (Permanent Court of Arbitration)
nouaB posrisigatd B 2005 p., a pimeHHs yxBanmuB ax y 2014 p., sike 3rogoM 0yio
ckacoBaHo y 2016p. HanioHanbHUM cynoM Hinepiannis.

8. PimenHs apOiTpaxky € OCTaTOYHMM, BIACYTHE amnelsiliifHe Ta KacalliHe
ockapkeHHs1. Take pimieHHsI MOXe OyTH CKacOBaHE JICPKABHUM CYAOM Yy MOPSIKY Ta 3
MICTaB, BU3HAYECHUX YMHHUM 3aKOHOJIaBCTBOM. {11 mpukiany, B YKpaiHi anesiiiHi
3arajibHI CYJW 3a MICIIE3HAXOKEHHAM apOITpaxy, BIAMOBIAHO 10 4. 2 cT. 34 3aKoHy
Vkpainn «I[Ipo MDKHApOJHHMM KOMEPIIMHMA apOITpaXk», MOXKYTh CKacOBYBATH
apOirpaxkue pimeHHs. Cya He Ma€ TOBHOBaXEHb PO3TJISIATH CIPaBY MO CYTI, 3MIHUTH
apOiTpa’kHe pllIeHHs a00 BIANPABUTH KWOro0 Ha MOBTOPHUHM po3risaa. OkpiM Toro,
CUCTEeMa MDKHApOJHHUX TMPABOBUX KOHBEHIIM 3a0e3reduye BHKOHAHHS pillleHb
apOiTpaxKy Maike B ycix neprkaBax cBity [217]. BpaxoByrouwu 1ieii acriekT, JesiKi BUCHI
[319, c. 102] 3a3nauaroth, mo apOirpak He BigHOCUTBHCA 10 ABC, amke BiH €
000B’a3k0BUM. Ha Hamry gyMKy, 000B’SI3KOBICTh BUKOHAHHSI PIICHHS apOITpaxy He
3MIHIOE HOT'O TIPHUPO/IH.

9. Bummii piBeHb IOBIpH, OCOOJMBO y HEPE3UACHTIB, 10 apOiTpaxy HDK 0
TepKaBHUX CY/IIB.

10. [lenamionanizamii apOiTpaxy TaKoXX TMPOSIBISIETRCS Yy TpaBl apOirpa
BUKOPHUCTOBYBAaTH MPU BUPILIEHHI CIOPY MOPAA 13 MDKHApOJIHO-IPAaBOBUMH aKTaMU
3BUYAl JIUVIOBOTO 00OPOTY, iX pI3HOBUAU, TOPTOBi 3BUUAi. /{151 pO3BUTKY 1 3MILIHEHHS
i€l TeHACHINi JOIUILHO B HAIIOHAILHUX 3aKOHAX 1 B MDKHAPOJHHUX JIOTOBOpPax
3aKPINUTH TIOJIOKEHHS MPO T€, IO HAIIOHAJIBHI CyAM NPU BU3HAHHI Ta BUKOHAHHI
apOITpaXHUX PIIlIEHh HE TTOBUHHI PO3TJISAIATH M OIIIHIOBATH 1X 3aJICKHO Bi JHKEper, Ha
SIKMX BOHHU IpyHTYyIOThCs [127, €. 10].

Bonrouac ap6irpaxk sk crmocid BHPIICHHS CIIOPIB Ma€ MEBHI HEOTIKH:

1. ApOitpaxkHuii pO3TJISA CIIpaBU 3a3BHUAl JOPOKYUN JJIsI CTOPIH MPABOBOTO
CIIOPY;.

2. ApOiTpaxx MOXke pO3TJsiaaTH Juile apoirpaOulbHI CIOPH, TOOTO HaIlOHAJIbHE

3aKOHO/IaBCTBO BU3HAYAE CIIOPH, IKI MOKYTh OyTH HUM pO3TIIAHYTIL. BinmoBigHo 10 4. 3



116

cT. 124 Koncturyuii VYKpaiHM IOPUCIMKLIIA CYAIB TMOLIMPIOETHCA HAa OyAb-IKUN
IOpUANYHUN cTiip Ta Oyab-sKe KpUMIHATbHE OOBHHYBaueHHs. Y nependadeHnx 3aKOHOM
BUIAJIKaX CYJW PO3TJIAIAI0Th TAKOXK IHIII CIIPABH.

3. Pi3He mpaBoBe perysroBaHHS apOiTpaxy B pi3HUX JepxkaBax [62].

4. MoXJMBICTh 3JI0BXXHBaHb 13 00Ky CTOPOHH, SIKa 3aBIIOMO IUIAHY€ MOPYLIUTH
JIOTOBIp, SIKUWA MICTUTH apOITpakHE 3aCTEPEKEHHA. 30KpeMa, BIIOMI CUTYyallii, KOJIU
Taki HEJOOPOCOBICHI CTOPOHM IHIMIFOBAIM YKJIQJACHHSI HEKOPEKTHOTO (TaK 3BaHOTO
«TIATOJIOTTIHOTO» ) apOITPAKHOTO 3aCTEPEIKEHHS, TKE HEMOKIMBO BUKOHATH. ApOiTpax
SK CTOCIO BHpIIICHHS IPaBOBOTO CIOPY HE MOXeE ICHyBaTu 0e3 AIMCHOT apOITpakHO1
yroau.

5. BiACYTHICTP MOXJIMBOCTI CaMOCTIMHOTO TMOMNEPEAHLOT0 TPUMYCOBOTO
3a0€3MeUeHHs T030BY, MPEJ ABJICHOTO B MOPSAAKY apOITpa)kHOrO MPOBAIKEHHS.
Peanzarist miei GyHKI 3a0€KUTh Bi JEP>KaBHOTO CYAy, OCKUIBKHM JIMIIE BiH, a HE
apOiTpaxk, Ma€e BIANOBITHI BJIQJHI TOBHOBAXKECHHS;

6. BincyTHICTh BIACHOT CHCTEMH MPUMYCOBOTO BHKOHAHHSI PIIEHL apOITpaxy.
BusHanHs Ta BUKOHAHHS apOITpaXHUX PIIICHb 3/IIMCHIOETHCS JAEPKaBHUMHU CYJIaMU.

Cepen ABC apOitpax € HalOUIbIT BUBYEHHWM, BPAxXOBYHOYH MOHOTpadidHi
[115, c. 12-17; 153, c. 516; 157] Ta muceprartiiini gocaimkenns [75; 115; 201].

B omnomy 31 cBoix piBenb €CIUI 3a3HaumB, 10 BU3HAIOYU 1 JO3BOJISIOYU
IPUMYCOBE BUKOHAHHS apOITPaXHOTO PIICHHS, AEp>KaBHUM CYJ| 3A1MCHIOE KOHTPOJIb 1
rapaHTye, 1110 Ipolle/lypa TPETEHCHKOro po3risily Oyna CrpaBeIMBOI0 Ta KOPEKTHOI 1
Oyna mpoBezieHa 3 JOTPUMaHHIM (PyH/IaMEHTAJIbHUX MPaB CTOPIH.

Otmxe, TpeTeMChbKUU Cyd — 1€ HEACp)KaBHUM, HE3AICKHUU OpraH. Y IbOMY
TOJIOBHA TepeBara TPETEUCHKOTO CYydy, /1€ 3HaYHO 3MEHIIEHA MOJKJIMBICTh BILTUBY
Jep>kaBu Ha BUpiieHHS crnopy. [liABIIOMYICTE CHOpPIB TakOMY CYAY BHKIIOUHO
n00poBUIbHA, 3aCHOBaHA Ha yroil ctopiH. Ilim wac ykmameHHs JoroBopy abo mpu
BUHUKHEHHI PO30DKHOCTEH CTOPOHM MAarOTh MPaBO MHCHMOBO JOMOBHUTHCS, IIIO
CyHEpEUYKH, sIKI BUHUKATUMYTb MDK HUMH, OYQyTh PO3TJSJATHCSA THM YU IHIIUM

TPETEUCHKUM CYIOM.
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VY3aranbHIOIOYM HaBEJCHI BU3HAUCHHS, MPOTOHYEMO apOITpaXk po3TrisiaaTd sSK
npuBaTHUM (Henep>kaBHUM) CTOCI0 BUPIIEHHS CIOPY MDK CTOPOHAMH, AKIIO X0o4a O
OJlHa 31 CTOPIH 3HAXOJUTHCS 3a KOPJOHOM, a00 Ma€ aHAIOTMUHHUI CTaTryc, TPEThOIO

CTOPOHOI0, KU 0a3yeThCs HA Yol CTOPIH 1 BOJHOYAC HA BU3HAHHI JAEPKaBOIO.

2.2. IlocepeTHUIITBO

VY CBITOBIi Haymi Ta MPaKTUINl MPOIEaypa MPUMHUPECHHS CTOPIH 3a CHPHUSHHS
TpeTh0i ocoOu Bigoma 37aBHa. IIpoTre 4K y HOPMaTMBHO-NPABOBUX aKTax
(MDKHApOJHOT'O Ta HALIOHAJIBHOTO PIBHSA ), TaK 1 B MPABOBIA JOKTPHHI ICHYE ILIFOPAII3M
OiIXOAIB K Taky MpoIeaypy IMEHyBaTd. 30KpeMa, 3acTOCOBYIOTHCS TEPMIHH
«Memianishy, «KOHCHHAIA», «IOCEPEIHUIITBOY», IPUMHUPIOBAILHA MPOIEAypa» Ta
«TOTOJKYBaJIbHA Tpotieaypa» [157].

BimbmmicTh BITYM3HSHUX Ta IHO3EMHHMX YYEHHX HE akKIEHTYIOTh yBary Ha
CIIBBIIHOIIICHH]I I[UX MOHITH, OTOTOXKHIOIOUHM iX [18, c¢. 14]. BincyTHs TakoX €IHICTDH
MIXOAIB Y BUKOPHUCTAHHI TEPMIHIB Ha 3aKOHOJIABUOMY PIBHI B PI3HMX KpaiHax Ta B
MDKHapOJJHUX HOPMATUBHO-TIPABOBHUX aKTaXx.

Tunoswuit 3akon KOHCITPAJI npo MbKHapoJHY KOMEPIiHY MOTOKYBaIbHY
npoueaypy [198] (o¢imiiiHuii mnepekiam poOCIiCbKO0 MOBOKO) OIEPYE TEPMIHOM
«TOTO/KYBAIbHA TPOLIEAYpa», IO O3HA4Yae MPOIEaypy, SKa MOXKE Ha3UBATHUCS
NOTOJIKyBalIbHA, TIOCEpEIHUIIbKAa a00 MO3HAaY€Ha TEPMIHOM AHAIOTIYHOIO 3MICTY 1 B
MeXax SIKO1 CTOPOHH 3BEPTAIOTHCS 10 TPEThOT 0c00M a00 0Ci0 («TmocepeaHuKay ) HaaaTH
iM JormoMory y crnpoOi JOCSTHEHHS MHUPHOTO BPEry/IIOBaHHS CHOpY, IO BUHUK 13
JIOTOBOPIB YW IHIIMX MPABOBITHOCHH a00 y 3B’sA3Ky 3 HuMU. llpu 1upomy B
AHTJIIICHKOMY TIEpEKIai IbOTO JOKYMEHTa BUKOPUCTOBYIOThCS TepMinu «conciliationy
(«xkoHCWmaIs) Ta «mediationy («memiarisy).

B od¢imiiinomy nepekinani KonBeHilii npo mopsaoK BUPIMIEHHS IHBECTHLIHUX

CIIOpIB MDK JiepaBaMu Ta iHO3eMHUMHU ocobOamu [83] ykpaiHCHKOIO MOBOIO
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BXKUBAETHCA TEPMIH IIPUMHPIOBAIIbHA MPOLEAYpPa», TOMAl K aHIJIMChbKa BEpClsd 1€l
KonBen1ii BUkopuctoBye TepMIiH «conciliation.

HupextuBa 2008/52/€C Oyna po3pobneHa Ha miacTaBi TUHIOBOTO 3aKOHY
FOHCITPAJI «Ilpo MibkHapoHY KOMEPIIHHY MOT0IKYBAIbHY IPOLIEAYPY». 3a3Hau€Ha
JTUPEKTUBA BUKOPUCTOBYE TEPMIH «MeAiallis» K OpraHi30BaHUM MpoLec, sIK OU BiH HE
HA3WBaBCS, B SIKOMY JBI a00 OUIbIIE CTOPOHM HAMararThCs JOOPOBUIBHO JOCATTH
3TOJH II0A0 CBOTO CIIOPY 3a JOMOMOTOI0 nmocepennuka [47].

Ili HOpMaTHBHI aKTH HE BHUAUITIOTH OKPEMHX O3HAaK, 3a SKUMH MOHa OYJIo
BUIAUTMTH KOHCWIIIAIIIFO BiM Memialii, BOHW JHIIE IepeadadaroTb MPOIEAypPY
BHUpPIIICHHS CIIOPIB, sIKa, BIIMOBIIHO, Tmependadae IIUIBHICTH IMOCEPETHHKIB
(mocepenHuKa) MO0 JTOMOMOTH CTOPOHAM CTIOPY AOCSIITA MUPHOTO BPETYITIOBAHHS
CIIOPY, SIKWUM BUHUK 13 JOTOBIPHUX a00 IHIIMX IPaBOBIAHOCHH.

[3-3a HEBU3HAYEHOCTI HA MDKHAPOJHOMY PiBHI, TUTyTaHHWHA € 1 B 3aKOHO/IaBCTBI
neskux Kpaid. 3okpeMa, iMruieMenTyrouu JupektuBy 2008/52/€C, EcToHis npuiiHsiia
3akon «IIpo npoueaypy koHcumarii» [296], xoua cama JlupexkTuBa — MPO MEIAIlitO,
1[0 BUIUIMBA€E B)Ke HaBiTh 13 ii Ha3BW. Y ®panimii mo iMrureMenTari miei J(upexTuBu
2008/52/€C y 2012 p. cioBa «Memiarlissy 1 «KOHCHIIAII BKABAIMCH K CUHOHIMH
[269, c. 132], naBirs 3apa3 iCHYIOTh IIEBHI HEY3romKeHoCTi [269, ¢. 134].

B Irami «mediazione» mo3Hayae misuIbHICTH Opokepa, a TepMmiH «Mmediatore»
OUIbILIE aCOLIIOETHCS 3 OIP)KOBUM OpPOKEpPOM, HDK 13 MOCEPEAHUKOM. JI11 YHUKHEHHS
i€l HEBM3HAYEHOCTI JIATMHCBHKUM TepMiH «conciliation» BUKOPUCTOBYETBCS Y
MDKHaponHiM — mpaktwmi.  Hampuximan, y  IlIBedimapii  tepmin  «mediationy
BUKOPHUCTOBYETHCSI JIJISl OTIMICY TIPOILIECY, B SIKOMY TPETS CTOPOHA HE MA€ JIaBaTH OIIHKH,
a Ma€ BUSIBITH TO3UIIO CTOPIH, YTPUMAETLCS Bil HafaHHS OYJb-SIKUX MPOTO3UIIIN
CTOpPOHAM, TIPU IIbOMY PE3yIbTaT Ma€ BPAXxOBYBATH IHTEPECHU CTOPIH, TOMIl SIK TEPMIH
«conciliationy BUKOPUCTOBYETHCS IJISI OMHCY OUIBII OI[HOYHOIO MPOILECY, Y AKOMY
TpeTss CTOpPOHA Ma€ BUpPaKaTHU HEOOOB’S3KOBY IMO3MIIIO, IO Mae 0a3zyBaTUCS Ha

00’ €KTUBHUX 200 PABOBHUX HOPMaX, Ta 3aIPOTIOHYBAaTH CTOPOHAM BapiaHTH MOXIIUBOT

yroau [246].
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TepMmin «Memiaitis» € TOXITHUM BiI JIATHHCHKOTO clioBa «Mmediare» — «Oytu
nocepeaun». «Mediate» 3 aHTIHCEKOT MOBU MEPEKIIANAETHCS K «CITYKUTH 3B’ I3KOM,
nocepeaHukom». M. SITHOBCBbKUI 3a3Hayvae, 110 MOCEPEAHUITBO SIBISIE COOOIO MPsIME
BEJICHHSI MEPEroBOPIB TPETIM (SIKUIl HE Oepe ydacTi B copi) Cy0’ €KTOM 31 CTOpOHAMHU,
IO CIEPEYarOThCsl, Ha OCHOBI MPOIMO3UIIM, 3pOOJEHUX HUM 13 METOI0 BUPILICHHS
koHpumkTy [219, C. 16]. A. TymaHsHIlT TakoXX pO3IJISAAE TIOCEPETHUIITBO SK
ATbTEPHATUBHUM Cy/I0BOMY MeTo1 BupimeHHs criopis [203, c. 166].

Ha nanry mymKy, mocepeIHHAITBO — 1€ CITOCI0 BUPIIIEHHSI CIIOPIB 3a JOMTOMOTOO
TPETbOi CTOpPOHM (MOCEpPETHHKA), sIKa JOoMOoMara€ CTOPOHAM HAJIAroOJWTH TPOIIEC
KOMYHIKAIIIl Ta aHaIi3y KOHQUIIKTHOI CUTYAIlil TAKUM YHHOM, 1100 CTOPOHU CaMOCTIHHO
3MOTJIM BUSIBUTU Ta 0OpaTy TOM BapilaHT BUPILIEHHSA KOHQIIIKTY, KU 3aJ0BOJILHUB 01
iHTepecH Ta mOTpeOu BCix Horo ydacHHKIB. [locepenHUIITBO HE € HOPUIUIHUM
npenctaBHUITBOM. [locepenHuk mie sk HeymepemkeHa TpeTs ocoba, sika 3AIHCHIOE
BEJICHHS TPOIIECY, BIH HE MOYKE 3aXHIIATH IHTEPECH KOMKHOI 31 CTOPIH 1 HE MOXKE JIATH
SIK cyas ado alBOKaT.

[IpencTaBHUKK TapBapJAChKOi INKOJM TIpaBa Ta «rapBapIChKOi KOHIIEMIT
memiamii»y, mpodecopu P. dimep ta B. Ypi posriamaroTe Memiamifo SK CIUTbHI ii,
3aCHOBAaHI Ha PO3MEKYBaHHI MO3uIIii Ta iHTepecis [212]. JI. ombdepri A. Teiinop [323,
C. 54] Bu3HaAYarOTh MeEMiAIlil0 SIK CHPHUSHHA MPOBEACHHIO TIEPErOBOPIB  3ajIs
JOCATHEHHSI KOHCEHCYaJbHUX pIIIEHb 1 BUPILEHHS criopiB. ToOTO 1€ meperoBopu 3a
y4acTIO MOCEPETHUKA.

H. bongapenko-3eniHchbka 3a3Hauae, 110 Meaials HaiyacTile pO3yMIEThCS SIK
MEPEroBOPH 3a YYaCTI0O HEUTPAIHHOTO TOCEpeaHUKa (MemiaTopa), JOOpPOBUIBHUHN 1
KOH(DIIEHLIIHUI Tpoliec, Y IKOMY HEHTpalibHa TPETsl CTOPOHA (MeiaTop) AoTIoMAarae
KOH(UIIKTYIOYMM CTOPOHAM JOCSATTH B3a€EMOINPHUHHATHOI yrOAH; SK METOJ, 32 SKHM
CTOPOHH YHPABJISIIOTH 1 BOJOMIIOTH K CaMHUM IPOIIECOM, TakK 1 HOTO pe3yJbTaToM —
yroI010, TOOTO HIYOT0 HE BHPIIIYETHCS O€3 3roau cTopiH [23, C. 164].

1O. Ilputuka nig NOHATTAM Meianil (AK€ BiH OTOTOXHIOE 3 MOCEPEIHUIITBOM)
PO3yMIE METOJI BPETYJIIOBaHHS KOH(IIKTY MDK CTOPOHAMHU Ha OCHOBI IIEPErOBOPIB 3a

y4acTIO HEHUTpabHOI 0co0u (IOCepenHnKa) 3 METOI0 YKIAJAEHHS 00O0B’S3KOBOI IS
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CTOPIH YroJu 31 CHIPHOTO TNUTaHHS. Tpers CTOpoHAa HE Ma€ MOBHOBAXKEHHS IS
yxBaJieHHsl pimenHs [155, c. 46].

Ha BigmiHy Big ¢opmMai3oBaHOTO CYJOBOrO YU apOITPa)KHOTO MPOLIECY, Mif Yac
Meaialii CTOPOHU JOXOJATh 3r0AU caMl — MEAIaTOp HE MPUNMAE PIlIEHHS y CIpaBi, BiH
HaBITh HE Mae€ IMpaBa NpsIMO MPOTIOHYBAaTH CTOPOHAM BapiaHT BUpilieHHs criopy. L
Mefiatopa — 3AIMCHIOBATH IHGOPMAIIMHUN OOMIH, CHPHUITH TOPO3YMIHHIO MDK
CTOPOHAMH Ta JOMIOMOTTH iM y MOIIYKY KPEaTUBHOTO BUPIIICHHS CIIOPY.

T. Kosamenko [79] Ta I'. Tapo [37] He pO3MEKOBYIOTH MDK COOOIO
CIIPUMHPEHHS», «MEJIAIliio» Ta «IMOCEPETHUITBO». TaKk caMO BH3HAYAE€ TEPMIHU 1
cioBHHK 3 apOitpaxy ta ABC IlIBeiiiapcbkoi apOirpaxknoi acorriamii [267, ¢. 13]. B.
KoHycoBa 0TOTOKHIOE METIallli0 Ta MOCEPEAHULTBO, ajie OKPEMO BUAUISIE MPUMUPEHHS
(xoncumariro) [87, c. 79].

Ha name nepexkoHaHHs, TEPMIHM «Meialliss» 1 «KOHCWIAIA» € pI3HOBUIAMU
MOHSITTSL «IIOCEPEIHUITBOY», OCKUTbKU XapaKTePU3YIOTh MPOIEIYPH BUPIIICHHS CTIOPY
MDK CTOPOHaMH 3a y4acTIO TPEThOi 0COOU — MOCEpETHUKA, MEXI BTPYUYaHHS SIKOTO B
IpoIleC sIKpa3 1 BapilOIOThCS 3allekHO Bim Buay mnpouenypu. Illo crocyerbes
IPUMHPIOBATIBHOI Ta MOTOJKYBaIbHOI TPOIEAYp, TO IIl TEPMIHH ICHYIOTH JIMIIE B
YKpailHCBHKINA Ta pOCIMCHKINA MOBAX, TO1 KOJIHM B aHTJIMCHKIA BXKUBAIOTHCS «MEIaIlis» Ta
«KOHCWJTIAITISD .

OTxe, 3 YIIEBHEHICTIO MOYHA CKa3aTH, IO «MeIallis» Ta «KOHCUTAIsS OJIM3bKI
32 CBOEIO CYTHICTIO SIBUIIA, ajleé HE TOTOXHL. B 000X BUMaiKkax CTOPOHU 3BEPTAIOTHCS
70 TPEThOi CTOPOHU 3 MPOXaHHSIM JOMOMOITH IM BUPIMTU CHIp, ajle pOjb TPEThOi
0CcoO0H SIKpa3 1 € KIIOYOBOIO BIIMIHHICTIO IIMX ABOX CITOco0iB. Tak, Mmemiatop 1010 Marae
CTOpPOHaM, KOOIIEPY€E Ta CIIBIPAITIOE 3 HUMH, ajie¢ HE POOUTH MPOIO3UII BITHOCHO
BupiteHus crnopy [152], sikio cTopoHu mpo 1e He MONpOoCATh. Iaes mossirae y Tomy,
0 HaMKpale BUPINICHHS CIOpY — I PIMICHHS, A0 SKOTO MIANUIA CTOPOHH, akKe,
HaIMOBIpHiIle, BOHO Oyae M0OpOBUIbHO BUKOHaHE. HaTomicTh min 9ac KOHCWITIALI,
OKpIM 3a3HA4€HOr0 BHUUIE, MOCEPEIHUK NPOMNOHYE BapiaHTH BUPIILIEHHS CIOPIB IS

CTOPIH.



121

[pyHTYIOYKCh HA CHCTEMHOMY aHali3i MDKHApOJHHUX HOPMATUBHO-IPABOBHX
aKTIB, a TAKOXX MO3MI[ HAYKOBI[B I10JI0 MPaBOBOi MPUPOJIU LMX MPOLEAYP, MOKHA
BUOKPEMUTH TaKi 03HAKW MOCEpPENHUNTBA: 1) YHIBEpCATBHICTD; 2) TOOPOBUIHHICTE; 3)
MO>KJIMBICTh BPETYJIOBaHHS CIOPY MDK JBOMa a0o0 Outbiie ocoOamu; 4) MOXKIIUBICTH
BUPIIICHHS K ICHYFOUMX, TaK 1 MOTCHIIIHHO MOXJIMBUX CIOPIB; 5) MTUCTIO3UTHBHICTH
CTOPIH IIOJI0 BU3HAUCHHS MPABHJI i poueayp; 6) KOHPIICHIIHHICTD; 7) He3aJIeKHICTh
TPEThOi CTOPOHH; 8) pIBHICTE CTOpIH cropy; 9) HEOOOB’SI3KOBICTH PpillICHHS
nocepeannka; 10) 10OpOBUIHLHICTS BUKOHAHHS CTOPOHAMHM MIPUAHITOTO0 HUMH PIllICHHS
a00 pEeKOMEH/Iallii TTOCepEeTHNKA.

3Bakar04uM Ha Te, 110 HAWOUTHII MOIIMPEHUM y HAYKOBIH JIiTeparypi Ta MpaKTHUIll
3apyODKHUX KpaiH € TePMIH «Memialisi», KUl JTyXe 4acTO OXOIUIIE KOHCWIIALIO 1
TPAKTY€ETHCS K MOCEPEHUITBO, B TIOIATBIIOMY MU He OyJIeMO aKIIeHTYBaTH yBary Ha
iX BUIMIHHOCTSX, a aHaJIi3yBaTUMEMO IIi MPaBOBi SBWINA 3arajioM, 3aCTOCOBYIOUU
TEPMIH «METIaIlisi.

[IpaBoBe perymoBaHHs Memiarii (OCEpeaHUIITBA) B 3apyODKHUX JeprKaBax
3AIACHIOETHCS TIO-PI3HOMY. AHAT3YIOYM TTUTAaHHS MPABOBOTO PETYIIOBAHHS Meialli y
3apyObkHuX Kpainax, 0. IlpuThka BHOKpEMIIIOE YOTHpH CrocoOu: 1) mossrae B
IHTETPOBAaHOMY TIpaBOBOMY 3a0e€3IeUeHHI Memiarii, o 3JIMCHIOETHCS MUITXOM
NPUIHATTS CHEMIATbHUX HTETPOBAHUX HOPMATHUBHO -IIPABOBUX aKTIB BUILOT FOPUANIHOL
cuiH (3aKOHIB); 2) nudepeHiiioBaHe HOPMAaTUBHO-IIPAaBOBE 3a0€3MEUCHHS M Tiallii, 10
3AIMCHIOETbCSL IIUISIXOM BU3HAYEHHS PEXUMY 3JIMCHEHHS Memdialii B IHIIMX
HOPMATHUBHO-TIPABOBHX aKTaxX MPOLECYATLHOTO XapakTepy; 3) MOJArae y BIICYyTHOCTI
pEryiIIoBaHHs MPOLEAYPH Melallii Ha 3aKOHOJIaBUYOMY PiBHI, ajie Taka AIBHICTb 1 HE
3a00poHsEThCs; 4) 3a00pOHSIOYI MMPaBOBI CHUCTEMH, € Medialisi MDK Cy0’eKTamu
NPUBATHOTO TpaBa OQIIITHO 3a00pOHEHA YMHHUM 3aKOHOJABCTBOM, & BHUPIIICHHS
CIIOPIB 3AIHCHIOETHCS BUHSITKOBO OpraHaMu Aep kaBHOT Biaagu [154].

VY Jupextusi 2008/52/€C memiaitiss BU3HAYAETHCA K CTPYKTYPOBAaHUH TPOIIEC
HE3aJIEKHO BI TOTO, SIK BIH HA3UBAaTUMETHCS a00 SIK HA HbOT'O OCUJIATUMYThCS, YEPE3
AKUH 1B1 a00 OUIbIIE CTOPIH CIOPY HAMArarOThCSI CAMOCTIMHO, Ha JOOPOBUIbHIM OCHOBI

JOCSATTH 3TOJIU I BUPILIEHHS 1X CIIOPY 3a I0NOMOT0t0 Meniaropa (nmocepennuka). Lei
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npolec Moke OyTH HIliiOBaHUN CTOpOHaMH a00 3alpPOTOHOBAHUI PEKOMEH/AIIIEI0
a0o Haka3oM cyny, abo nependadeHnii 3aKOHOIaBCTBOM JiepKaBU-wiieHa. BiH BKimtouae
MeJialio, Ky MPOBOAUTUME CYIJs, SIKMA HE MPU3HAYCHUH CYIACI0 y OYyIb-KOMY
CYZ0OBOMY TPOBAJ?)KEHHI CTOCOBHO KOHKPETHOT'O cropy. BiH Bukiroyae cnpoOwu, siki
POOUTD y CyAi CyAlis, MO PO3TISAAE CIPaBy, AJIsl BUPIIICHHS CIIOPY I Yac CYA0BOTO
pOBaKEHHs. «MemiaTopy o3Hadae Oyab-AKy TPETIO 0CO0Y, Ky MOMPOCUIIA MPOBECTH
Mefiamiro B eheKTUBHUM, HEYIEePEMKCHUM 1 KOMIIETEHTHHIN CITOCI0, HE3aJeKHO Bil
BipocCIoBinanHa abo mpodecii B KOHKPETHIN JeprKaBi-wIeHl 1 Biff CITOCO0Y, Y SKHM 11
TpeTs ocoba Oymna nmpu3HadeHa abo oTpuMaa MMPOXaHHs MPOBECTH METIAITIFo.
Posrisimaroun nuTaHHs MPaBOBOTO PETYIIIOBAaHHS Meiallii, He MOKHA 3aJTUIIATH
1032 yBarol0 MUTAHHS MEX Takoro perymoBaHHs. Ciil MOTOAUTUCS 13 BUCIIOBIICHOIO
MO3UIIEI0, IO «3aHAATO YXKOPCTKE 3aKOHOJABYE PEryJIOBaHHS Meiailil Mpu3BOIUTH
SKIIO HE JI0 TIOBHOTO 3YIMHUHEHHS i PO3BUTKY, TO MPUHANMHI 10 3HIKCHHS TEMIIIB
MOIIMPEHHS. A OTXKe, BIPOBAKYIOUH BIIMOBIIHE PEryJIIOBaHHS, 3aKOHOJABEIb Mae
OyTH Ha/I3BUYAWHO 00a4HUM, aOU CTBOPUTH YMOBH JJIsl €(PEKTUBHOI peani3allii TaKux
0a30BUX TMPHUHIIMIIB, K CAMOBU3HAYCHHS CTOPIH, TOOPOBUILHICTh y4acTi, THYYKICTh
nporecy, KOHDIIEHIIHHIC T, HEWTPAIbHICTh Ta HEYIEPEIKEHICTh ITOCepeaHuKa [55, C.
217]. TakuMm YHMHOM, TaKe 3aKOHOJABYEC PEryIIOBaHHSA Ma€ OyTH MiHIMAIbHUM 1
JOCTATHIM JJisl 3a0€3MeUeHHs JOTPUMaHHs OallaHCy IHTEpPEeCIB YCIX YUaCHHKIB, a TAKOK
JUIsL HAJIEKHOTO TapaHTYBAaHHS MPaB 0ci0, 110 3BEPTAIOTHCS 10 MOCIYT MEAIaTopa.
Hinepnanau B peHTHHrY OLIHKM €QEKTHMBHOCTI 3aKOHOJIABCTBA MPU BUPIIICHH]
cynepedok 3a 2017-2018 pp. 3aiimaroth feB’ate miciuie B 137 kpaid cBity. [Ipu upbomy 'y
3aKOHOJIaBCTBI HEMAa€E CIEHIATLbHUX TOJOXKEeHb Mpo Memiamito. [IpaBuma Memiarii,
npuitHATi B 1995 p. 1 nonoBHeni B 2000 p., 3an0BHWIM IPOTAJIKMHY, BBIBIIM CTaHAAPTU
JUISL MENiaTopiB, YYacHUKIB cropy, cyaaiB. Tpu 06a30Bi MPUHLMIK LUX TPaBWIL a)
Meiamis TPYHTYEThCS Ha BUIBHIM 3TOJA1 BCIX CTOpiH; 0) MemiaTop MOBUHEH OyTH
HE3JIOKHUM 1 HEYNepeIKeHUM; B) KOH(DIICHIIMHICT, Ta KOMEpIIifHa Ta€MHUIIS
MOBUHHI HE MOPYIIYBaTHCS BCIMa CTOPOHAMHU SIK MiA Yac, Tak 1 micis memiani. L1

0a30Bi MPUHIMITKA Meiallii 3a0e3neueHi TUIbKH MOJI0KEHHSIMH KOHTpakTiB [216].
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KoundineHiiHICTs Ta 30epexkeHHs] KOMEPIIHHOT TAEMHUIIL € OJJHIEIO 3 OCHOBHUX
3acajl, sika BIUIMBAE Ha BrnpoBamxkeHHs Mmemiani. Y CIHIA, Kanani, ABctpii, Benukii
bpuranii, Himeuuuni, Hopserii, ®muanai, Opanuii Ta IHIIMX €BPONEUCHKUX
Jep>KaBaX NPUUHATO CHEliabHI 3aKOHHW, $KI 3aXUINAIOTh MpPaBO Meiaropa Ha
HEPO3TOJIOMICHHS iH(pOpMallil, OTPUMaHOI Bill CTOPIH y mporeci memiarii [2, ¢. 167]. ¥V
crarti 216 (1) ILluBubHO-TIponiecyanbHOTO Kojnekcy IlIBelnapii rapaHTyeTbCs
KOH(IMEHIIMHICTh Memiami. 30epirati KOH(IICHIINHICTF 3000B’A3aH1 SIK MEAiaTop,
Tak i ctoponu [278]. 3a3Buuaii y 3aKOHOJaBCTBI OUTHIIIOCTI KpalH 3aKPILIFOETHCS, IO Hi
CTOPOHHU, HI MeIaTOp HE MarOTh MpaBa MOMUPIOBATH Oyab-IKUM YHHOM H(GOPMAIII0
npo ¢GakT TMOCEPENHMIITBA, SKIIO CTOPOHH HE IOMOBWIMCS TPO IHINE, a TaKOXK
BUKOPHUCTOBYBATH OYb-SKYy H(POpPMAILIO, KA CTajla BIIOMOIO I Yac Meiarlii.

J1. ®onbepr i A. Teiinop [323] BHOKpEMIIIOIOTh CiM €TarliB, sIKi HOUHHAIOTHCS 13
memianiinoi  Oecinu. Haromicte K. Moop — 12 eraniB. B Hmmx myOuikaiisx
BUOKPEMJIIOIOTh YOTUPU (Pa3u: BBEJEHHS, MO3MIII CTOPIH, BHUPIIMIEHHS NpoOJiemMu,
nomoBieHicTs [15, €. 68]. TlociOHuK 13 Memiallii MPOMOHYE IICTh €TaliB: HIIFOBAHHS,
OPUIHATTS CTIPaBH 0 PO3IJISAY, MOIIYK PIIICHHS, CKIaIaHHs YTOJIH, 3aTBEPIXKEHHS 1
MiINMCaHHsA YroaW, BuUKOHaHHA yroau. B. KoHycoBa HasuBae Taki eranw:
JOMEIIaTUBHUMN, MEIIaTUBHUH 1 OcT™MeMiaTHBHIHA [86].

VY neskux JepkaBaX Ha 3aKOHOJABUYOMY pIBHI 3IMCHIOETHCS HOpPMAaTHBHA
periameHTanisi OKpeMux eramB Mefiani. 3rigHo 3 m. 1 cT. 21 3akony Pecny0uniku
Kazaxcrtan Bin 28 cmuns 2011 p. «IIpo memiaiito» y pa3i B3a€MHOT 3T0JIM CTOPIH MPO
BUPIIICHHS CIOPY (KOH(IIKTY) NUIIXOM MEiallii YKIaa€ThCsl JOTOBIP MPO MEJIIALIIKO.
Bin mosxe OyTH CKJIQAEHUI y BUIJISAA1 CAMOCTIHHOTO YrOJd B MUCHMOBIN opmi micis
BUHHUKHEHHS CTIOPY (KOHQIIIKTY).

[linxoqu HAyKOBIIB IIOAO €TamiB  MeEMalii CYTTEBO  PO3PIBHAIOTHCH,
MPEACTaBHUKHU COIIAIbHUX HAayK BHOKPEMJIIOIOTH OUTbINE eTamiB. Mu BBakaeMo, 1110 3
IOPUIUYHOTO  TOTVIAAY MOXHA OOMEXKHTHCS YOTHpMA: T[OYaTOK  Meiallii,
OOTpYHTYBaHHS MO3UIIil CTOPIH, KOHCEHCYC, BUKOHAHHS MPUUHSATOTO PILLICHHS.

VY Hayill Ta OpakTUIl BUOKPEMIIIOIOTH PB3HI Mojenm (Buau) Memiarii. Mojenb

Meianii, Ha Hally TyMKy, — 1€ a0CTpakTHa TEOpETUYHA KOHCTPYKIIiA, Ka BlioOpaxkae
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IpoleypHI 0COOJMBOCTI IPOBEACHHS Meiallii Yepe3 XapakTepUCTUKY il OCHOBHMX
KOMIIOHEHTIB, a caMe. MIICTaB 3BEPHEHHS 10 Meiallii, TUIly MEperoBOpiB MDK
CTOpPOHAMH Yy MOEAHAHHI 3 MEAIATUBHOIO TEXHIKOIO MelaTopa Ta 00CATy KOMIETEHII
MeiaTopa i1 yac MPOBECHHS MPOIEAYPHU YPETYIIOBaHHS KOHDIIKTY.

BignoBinHO 10 HaWOUIBII MIMPOKOTO MIAXOAY 10 Kiacudikalii Memiariio
MOJUIAIOTE HA NPUCY008y Ta NO3ACYO08) .

Ipucynosa memiamis (court-related, court-connected, court annexed mediation, B
JTOCIIIBHOMY TIEPEKIajl «Meiamis, MOB’sA3aHa 3 CYJAOM») € CaMOCTIHHOIO MOEIUTIO
Meiamii, sika IHTerpoBaHa B CYIOBY cucTeMy Kpaiam. Jlocute dacto (haxiBimi
BUKOPUCTOBYIOTh Ha3By «CyAOBa Menialis» 1 BHU3HAYaAIOTh i1 SK MPOLEAYpPY
BPEry/IIOBaHHS KOHQIIIKTY, II0 MPOBOJUTHCS IICJIA MOPYILIEHHS CIpaBUd B CYAl 3a
NPOTO3UINED CYAai, Yy MPOBaJKECHHI SKOro BOHa mepeOyBae [88, c. 75]. [esxi
HAyKOBII, 3aBUIIYIOUYM 3HAYYHIcTh Takoro Buay ABC, mnpucymoBy wemiaiiiro
O3S AAIOTH SIK 0COOJIMBHI BU ME1allii, 1110 Aa€ 3MOTY Ha Oy/Ib-sKiid CTaJlii Cy/IOBOTO
PO3TIIIY TIepepBaTH IPOIEC 1 3BEPHYTUCS A0 MPOICAYPH NMPUMHUPEHHS, a Ha CYI
nokJagae oO0OB’SI30K 3ampoIOHYBaTHU CTOPOHAM BUKOPHUCTOBYBAaTH i1 B pasi
Me1a0eIbHOCTI CIIOPY, B TMOJAIBIIOMY 3aTBEPAUTH PE3yJIbTaTH SK HOPUIAYHO
3HAYYIMHA aKT JBOCTOPOHHBOI IMOBEMIHKH, IO MAa€ IS HUX 000B’I3KOBY cuiy [42, C.
7].

VY HaykoBIil JiTeparypi, 3aJ€KHO BII POJII CyAJl y MPOLEAYpl Mealalii, MOoXKHa
3yCTpITU JEKUIbKa MIAXOJIB /10 PO3YMIHHS MPHUCYA0BOI Memianii. BigmoBimHO 110
NEpIIOTO  MIIX0Ay CyAAs Oe3MoCcepeHbO IMOBHHEH IPOBOJIUTH TPOLEIYPY
MOCEPEIHUIITBA, 3a YMOB, TMepen0adyeHuX  HaIllOHATLHUM  MPOIECyaIbHUM
3aKOHOJIaBCTBOM, 30KpEMa, SIKIIO BIH BOJIOAIE HEOOXITHUMHU 3HAHHSIMHM 1 HABUYKAMU 1
SIKITO 1I€ HE CYMepPeYrTh WOro cTaTycy. Y 0ararbox KpaiHax Cy/Jii BUCTYIAIOTh y POl
memiaropis [140]. TIpuxunbHUKM IHIIOTO MAXOMY A0 MPUCYIOBOI Meialli BiTHOCSTH
NOpOTIeypH, TPOBEACHHS SKUX 3IIMCHIOETHCS BIITIOBITHO J0 PEKOMEHJAId YU
MOCTAHOB CYJ/I, MICJSI MPUUHSTTS 10 CBOTO IMPOBA/KEHHS BIIMOBIIHOI CHpaBH, a

TaKOXK SIK 000B’ I3KOBOTO A0CYAOBOIO MOPAAKY 3 OIIAAY HA IMPHUIIMCH 3aKOHY. ToOTo
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JIOCTaTHRO, MIO0 CYHAJs JIMINE IHIIFOBAB MEialliio, a Horo 6e3mocepeaHs y4acTb HE €
000B’ I3KOBOIO.

[H11 HAyKOBIIL, 32 IIUM K€ KPUTEPIEM, 3aJIEKHO Bl CTYNEHS 3a1y4€HOCTI Cy1/l1 B
npoueaAypy Meialli, BUAUIIOTH JIBI MOJEN CYI0BOI Mediami: «30JuKeHHSI» 1
«iHTerpoBany» [88, €. 75]. He3paxaroum Ha pi3HI Ha3BH. «IPUCYJO0BA METIaIlis»,
«CyaoBa Mefiaiis», BaplaHTH 1X peaniaiii mayxke cxoxl Lle, 3okpema: 1) 3amydeHHsS
JIUIS1 TIPOBEICHHS MeIiallil MPUBATHO MPAKTUKYIOUHUX MEIaTOPIB («IIpHUBaTHA METiaIls B
MeXaxX CyIOBOTO TPOIECY»); 2) MPOBEACHHS Meiallii B Cy/l CHIBpOOITHUKAMH CYIY,
30KpemMa CcyaasMu (YMOBHO TaKHil BHJl MOCEPEIHMIITBA MOKHA Ha3BaTH «MeJiallis,
IHKOpPIIOpOBaHAa B CYIOBUH Tiporec»); 3) MPOBEACHHS Memiallii Oe3rmocepeHbo
CYAJIEI0, SIKUW pO3TIIsijlae CcrpaBy (IHTErpaiis MeAlaTUBHOI TEXHOJIOTIi B CYAOBUH
nporec) [71, c. 125]. ToOGTo mepimii BapiaHT — 1€ MOJICNb «30JIMKCHHS, METiarlisa
POBOJIUTECS MPODECIHHINM MeTiaTopoM, ajie Y 3B’ 3Ky 3 HasIBHICTIO CYOBOI CIpaBH
Cy/ OYIKye 1 HE 3JIIHCHIOE MPOIECyaTbHUX I 0 3aBEPIICHHS MPOILEAYpH Memialli
(mommpena B Hinepnanmax). Jpyruii 1 TpeTii BapiaHTH — 11€ «IHTETPOBaHA» MOJENb.
BoHa 31iiiCHIOEThCS Y TIPUMIIICHHI CYy, a B pa3l YKIQJACHHS CTOPOHAMHU YTOJH TIPO
BPETYJIIOBAaHHS CIOPY — 3aTBEPKYETHCS SIK MHpPOBA Yroja CyJJI€0-MeIiaTopomM
(3acTocoByerbes y Himeuunni) [70, c. 190-191].

VY nmeskux KkpaiHax, J€ CyJI HampaBise CIpaBy Ha Memiaiiio, mopsa 13
100pOBUILHOIO MeTialliero icHye 000B’s13k0Ba [252; 259]. 3a kpuTepieM 100pOBUTLHOCTI
Ta MPUMYCY BUAUISIOTH IIICTh i1 MIBUJIIB: ) CTOPOHU caMi MPOMOHYIOTh MEIalliio K
BapiaHT; O) CyAJs HEHaB S3JIMBO NIPOIOHYE Memiamio; B) cyaas (abo memiatop)
MIPOTIOHYE METIaIlito, ajie CYIPOBOJIKYE 1€ PO decitHUM NosICHEHHIM ((hOPMYITIOBaHHS
SIKOT'O 3MIHIOETHCS BIIIIOBITHO JI0 IHTEPECIB CTOPIH); T) CYAA IHIIIIOE€ HAIIPABJICHHS Ha
MeIiallifo; CTOPOHU MOXYTh BIAMOBHUTHCS 0O€3 HACIAKIB Y BHUIJIAII CAHKIIA; T) CYAIs
IHIIFOE HaANpaBJICHHS HAa MEMIaIio, ajie B pa3i BIIMOBH MOXYTh OYTH HakIajcHI
CaHKIIi; J) BIAMOBICHO B JOCTYI M0 CYAYy JOTH, JOKA CTOPOHU HE CHpPOOYIOTH
MeE/IIaLIHO.

[lo3zacynoBa memialis — L€ HOPSIAOK BUPILIEHHS CHOPY MDK CTOPOHaMU, SAKUH

MPOBOJIUTHCS HE3AIECKHOIO, TPETHOIO CTOPOHOIO (30BHIIIHIM MEIIATOPOM), SIKHM Yy
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JO0CYI0BOMY TMOPSJIKY HAMaraeThCs JOTIOMOTTH CTOpOHaM aiktu 3roam [99, ¢. 1319].
OCHOBHOIO XapaKTEPHOK PHUCOI0 MMO3acCyJO0BOI MeAialil € Te, 10 Taka Mpoueaypa
BUPIILIEHHSI CIIOPY PO3MNOYMHAETHCS 3a IHIMIATUBOK CaMHUX CTOPIH 1 0€3 HasBHOCTI
cyn0Boi cripaBu. ToOTO cTOpoHM OEpyTh ydacTh y Mediallii Ha MiICTaBl YKIaJI€HOT MDK
HUMH YroJu, abo Ha OCHOBI MeiaTMBHOTrO 3actepexxeHHs (optional mediation clause),
II0 € YaCTHHOIO KOHTPAKTY, KM OyB YKJIQJACHHA CTOPOHAMHU JO BUHUKHEHHS CTIOPY.

VY llIBeimapii Memiamis TOBHICTIO BIIMEKOBaHa B CYAOBOTO TOPSIKY
BHUpIIeHHS cropiB. 3rimHO 31 ¢T. 216 (2) L{MBUILHOTO MPOIECYATHbHOTO KOJCKCY
[IIBetitiapii 3assBU CTOpPIH, 3poOJIEHI HUMH B TpoIeci Memiarii, SK 1 HagaHa HUMHU
iHpopMallist 1 TOKYMEHTH, HE MOXYTh OpaTWicsi A0 yBaru mig dYac CYIJOBOTO YU
apOirpaxxHoro posrisny [278].

ITin yac mo3acyaoBoi Meiallii CTOpOHU 00MparoTh MeiaTopa CaMOCTiiiHO abo 3a
JIOTIOMOT OO acoLiallii Me1aTopiB. 3a3BUYail BUMOTH J0 YIOJH MNPO MEJIallito BIICYTHI,
BOJIHOYAC BOHA Ma€ BIAIOBIIATH 3aKOHOJABCTBY JIEPKaBH, B K1 MPOBOJUTHCS, MO0
BUMOT JIO MeiiaTopa, BUMOT JIO yroJd IMpO BHUPIIICHHS CIOPY 3a pe3yibTaTaMu
Meiamii, TOPSAAKY peaiizarii MPUHHITOTO PIMIeHHS TOIO. MemiaTopaMu Ima dac
103acy/TI0BOT MeIiallii BUCTYHAIOTh MIEPEBAKHO 0COOM, K1 MPOUIIUIA HABYAHHS 3 OCHOB
MeJIialii Ta OTpUMAaI BIAITOBITHUN cepTU(]IKAT PO MPaBO Ha 3aWHATTS MEIIAIIIETO.

[lo3acynmoBa Memiatisi, 31 CBOTO OOKy, MOJUIIETbCS HA BUIU 3AJIEHCHO 8IO
cmyneHs empyduaHHs meodiamopa y npeomem cnopy. Tak, y HayKOBId Jjireparypi
po3piHaoTh ctumymorouy (facilitative) ¥ ominouny (evaluative) wmemiamiro. B
OIIIHOYHIA Memiallii MeaiaTop MO’KE€ BHUCIOBHUTHUCS 13 MPUBOIY CUJIBHUX 1 CJIA0KHX
CTOPIH CIIpaBM abo0 sIKe PIIEHHs, HA HOTO IyMKy, Oyno O cmpaBenmuBuM y Hid. e
30BCIM HE XapakTepHE JJi1 CTUMYJIOUYOi Mefiaii (Xoya MeIIaTUBHI yrOJu 4acTo
MICTSITh TIOJIOKEHHS, BIAMOBITHO JIO SIKOTO MEIIaTOp Mae€ MPaBO BHCJIOBUTH CBOI1
HOTJISIAM, SKIIO CTOpOoHH 3abaxkaroTh mporo) [250]. JI. Boymes i M. Hecik 3a 1w
KpUTEPiEM BUAULIIOTH YOTHPHU MOJENI Medialii: 1) Memiaris CipusiHHS y BpeTryJIlOBaHHI
cnopy (Kji1acudHa MOJIENb); 2) OLIHOYHA MOJENb; 3) peryisaThuBHa wmemiaiisi; 4)

TepaneBTHYHA Meianis [242, ¢. 27].
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Jlesiki aBTOpU BUAULIIOTH LIICTh MOJENEH BTPYYaHHA MeEZlaTopa B IMPEAMET
criopy: 1) perymsaTuBHa Memiamis; 2) Memdiaiis cupusHHSA;, 3) TpaHcpopmaTHBHA
Memiaisi; 4) eKCIepTHO-KOHCYJIbTaTUBHA MEiallis; 5) Memiallis «Myapoi mopaany; 6)
TpaguiiiHa memiamis [224, ¢. 106-117]. 3anexxHO Bim poJii MediaTopa Ta Mpeamera
criopy A. ¢on XepTena TakoX MPOMOHYE IICTh MOJENEH Memialli, Kl y CYKyITHOCTI
ymoBHO HazuBae « MIKADO-mopaenby:

1.  Mediation (klassisch) (kmacuuna memiartist).

2 Innersystemische Mediation (BHYTpIIHBOCHCTEMHA METIAITIS ).

3 KnowHow fur komplexe Falle (noy-xay a1 KOMIUICKCHUX BHIIAIKIB).

4.  Anwaltlich — mediatives Verhandeln (amBokaTchke MocepeHuUIITBO).

5 Dialogisch — mediatives Verhandeln (mocepenuunrso B meperoBopax).

6. Osmaru — japanisch: sich besser machen (Osamaru — crtaBatu Kparmm)
[271, c. 243-249].

3a cdeporo 3acTOCyBaHHS MENiallil0 MOKHAa PO3AUIATH Ha YHIBEPCAIbHY
(koMmepl1IiiiHy, KOHTPaKTHY) Ta rajay3eBy (MeIu4yHa, CTpaxoBa, y cdepl 3aXucTy mnpas
CIIOKMBA4iB, HaiiMy OkuTaa Toimo). OCTaHHIM YacoM HOBITHI TEXHOJOTI
3ampOBAKYIOTHCS 1B ik cdepi, 3’ ABISIIOTHCS HOB1 popMu Memiarii, 30KpemMa, OHIalH-
Meiamis, i1 0COOIMBICTD MPOSBISIETHCS y CITOCO01 KOMYHIKAIli CTOPIH Ta MemiaTopa.

VY3aranpHIOIOYM ICHYIOYlI B HAyKOBIM JiTeparypi MiAXoAW A0 Kiacudikarlii
Meianii, MpornoHyeEMO BUOKPEMITIOBATU KJIACUUHY (T103aCyI0BY) 1 IPUCYIOBY (CYZIOBY)
Meianio. 31 CBOro 00Ky MPUCYIOBY (CYIOBY) MEMIaIliio MOAUISITH Ha JOOPOBUIbHY Ta
PEKOMEHI0BaHy (B OKpEMHUX BUIMAJIKaX, HABITh HAIOJIETJIMBO PEKOMEHI0OBaHY, TOOTO
Maiike 000B’SI3KOBY), a KiIacH4Hy (M03acyI0BY) MOAUIITA HAa MEMIalllf0 CIPHUSHHS,
CTUMYJTIOBAHHS, OI[IHOYHY, EKCIIEPTHO-KOHCYJIbTATUBHY.

[locepennukamu HaituacTiie OyBaroTh opucTu Ta ncuxosoru. Ognak K. I'. don
midden ckenTuaHO OLIHIOE MPOdecitHMX IOPUCTIB AK MemiaTopiB. FOpucT, sk BiH
BBaKa€, HAAUICHUN 3/1aTHICTIO, 3BUYKOIO 1 HABITh aMOIIISIMU 10 OTIEPATUBHOTO aHATI3Y
1 BUPILIEHHS 3aIUTyTaHUX NpoO0JieM, a TOMY BiH CXWJIbHUII 0OMEXYBAaTH aBTOHOMHICTh
CTOPIH 13 (POPMYBaHHS LUIAXIB BUPILIEHHS KOHQIIIKTY 1 BIUIyTYBaTHCSl y NIEPETOBOPH 3

BJacHUMH mpomno3uuisiMu. Lle, 31 cBoro 00Ky, CynepeduTb OCHOBHOMY MPHHIIUITY
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Menlanii, SKUH TMoJsAra€e 'y TOMY, IO CaMOCTIMHHMNA KOHCEHCYC B MpOLEC €
HaBa)kuBimmmM [123].

3BEepHEHHS. A0 MeAlalii MOK€ BIUIMHYTH Ha JOCTYI 3alllKaBJICHUX OCI0 [0
IpaBOCYJIs, OCKUIbKM BOHO HE MPUIHHSE NEpeOir CTPOKY MO30BHOI JaBHOCTL Jleski
Kkpaian — wieHn €C nependadniy y BHYTPIITHHOMY 3aKOHOIABCTBI IOJIO KEHHS MPO Te,
110 3acTocyBaHHs NeBHUX BUIiB ABC TsTHE 32 00010 NPU3YIHUHEHHS CTPOKY IT030BHOT
J@BHOCTI BUIMOBITHO JO 3amuTy, 3po0jeHoro 3rimHo 3 mporeayporo ABC. Mu
MEpPEKOHaHl, IO TaKWW MIOXig € MpaBWIBHUM 1 3aclyroBye Ha Te, mo0 OyTu
3al03WYCHUM Yy HaliOHAJIbHE 3aKOHOAABCTBO. Y dactuHl 1 cT. 8 JlmpexTuBu
2008/52/€C [47] 3a3HauaeThCs, 10 JIep KaBU-YICHH 3000B’s3aHi 3a0€3MEUnUTH, 00
CTOpPOHaM, SIKI 0Opajii MEIALIF0 HaMararouuch BUPILMUTHU CIIp, HIIO HE 3aBAXKaJO
BHACJIIIOK IIbOTO PO3MOYaTH CyAoBe abo apOiTpakHe MpPOBaIKEHHS CTOCOBHO I[LOTO
CIIOpY Tepel AaTOI0 CIUIMBY CTPOKY MO30BHOT JAaBHOCTI a00 JaBHOCTI CTPOKY i 4ac
MemiamiiHoro mpornecy. Komm memiaris 3akiHYyeTbcs O€3 JTOCSTHEHHS Yrodu IIpo
NPUMUPEHHSI, CTPOK JABHOCTI MPOJOBXKYETHCS 13 1aTH 3aKIHYEHHS MeIIallii.

[luTanHs BHWKOHAHHA YroJ, JIOCATHYTHX T dYac Mefiarii, Mo-pi3HOMY
BHUPINIYEThCA Y KpaiHax €Bponm. Y JeSKUX 13 HUX Takl YrOJHW 3aTBEPKYE CYI, a B
IHIIMX BOHW HaOyBarOTh 00OB’ A3KOBO1 CHJIM BHACIIIOK BUMHEHHS IOPUINYHO 3HATYIITIX
Jii 9Y¥ BUJAHHS TIEBHUX JOKYMEHTIB aaMIHICTpAaTUBHUMH OpraHamMu (HampuKIa,
IUIIXOM BUMHEHHSI BUKOHABYOT'O HAIIMCY HOTapiyCcoM).

VY Hay1i icHye AyMKa, 0 MeialliiiHa yroja 3a CBOE€I0 IOPUIUYHOI0 MPUPOI0I0
Mae cyTo (QopMalbHUI XapakTep 1 NMPUMYCOBOI CWJIM HE Ma€, Ha BIIMIHY BII
MPOBEJICHHS Meiaiii B CyAl, 1€ CYIAs-MeNiaTop 3aTBEPIXKyE MHPOBY Yroay MK
CTOpOHaMM a0 3aKpHBA€ MPOBA/KEHHS Y CIIPaBl y pa3i BIIMOBU CTOPOHU Bill IO30BY
a00 BM3HAHHS MO30BY. TakMM YWHOM, MPABOBITHOCHHMA CTOPIH Y MEXKax M03acyA0BO1
Meiamii 3aKpILTIOITECS Yy JOTOBOPL, TOAI SK TPH CYAOBHUX IPABOBITHOCHHAX
3aKpilUICHHST BiIOYBA€ThCS Yy MpolecyalbHO-paBoBiii ¢opmi [17]. Tloromutrcs i3
TaKOIO TIO3MINIEI0 B YacTWHI OOOB’S3KOBOCTI MEMIAlIfHOI yroau, YKJIaaeHOi B
pe3yabTaTi M03acy10BOi Melialii, JOCUTh BaXKKO, /1K€ BUIMOBITHO 10 3arajbHUX 3acal

npaBa OyAb-SKMI JTOTOBIp, YKJIaJE€HUW CTOPOHAMHU 3TIAHO 3 3aKOHOJABCTBOM, Mae



129

000B’I3KOBY CHJTy JIJIs1 HOTO CTOPIH 1 MiAJISiTa€ BUKOHAHHIO. A y BUIAJKy HEBUKOHAHHS
YU HEHAJIE)KHOTO BUKOHAHHS JOTOBOPY 3alHTEpecoBaHa 0c00a MOYKE 3BEPHYTHCS 0
Cylly 3a 3aXMCTOM CBOiX MOPYILIEHUX IpaB Ta/uu 3aKOHHUX IHTepeciB. IleBHO, 1€ €
CBOEPIIHUM HEAOJIKOM Mefiallii, 00 aJisi Toro, abu 3MyCUTH KOHTPAreHTa BUKOHYBATH
MeJialiifHy yrojy 3aiHTepecoBaHa CTOPOHA MaE CIIOYATKy 3BEPHYTHUCS i3 TIO30BOM JI0
CyAy 1 TaMm JOBECTH, IO yroja MiIjisarac BUKOHAHHIO.

Jlo HemomikiB Memiamii BiTHOCSTh BIACYTHICTh HAJCKHOTO 3aKOHOJIaBUYOTO
peryIfoBaHHS IIl€l TPOIEAYpH, BKa3yIOUM HEOOXITHICTh perjIaMeHTallii IpeameTa
CIIOpIB, SKI MOXYThb BHPINIYBaTUCS NUIIXOM MeEmialli, KpUTepiiB, SKMUM ITOBHHHI
BIITIOBINATH MEMIaTOpH, OBEAIHKA MEAlaTopa, 3aralbHOTO CTarycy mpodecii, mpaBui
npoBeAeHHs Meniaui. Ha Hae nepexoHaHHs!, HaAMIpHA 3aperyibOBaHICTh NPOLEAYPHU
Memialii € HEeTONUTLHOI0 Ta HaBPSAJA YM 3MOXKE HalKpaliM YWHOM BIUTMBAaTH Ha
pe3yibTaT, SKOTO OaKaloTh JOCATTH CIIOKMBA4Yl MEiallifHUX mocayr. OYeBHIHO, 110
MIEBHE 3aKOHO/1aBU€ 3aKpIJICHHS (HAPUKJIaA, BU3HAYEHHS MPUHITUIIB Meiallii, BAMOT
0 MemiaTopiB, BHUIIB MPABOBUX CIOPIB, y SKUX HE 3aCTOCOBYETHCS MeEiarlis,
0COOJMBOCTI 3acTOCYBaHHS Mefiarii B moeaHaHHl 3 iHmmMu Bugamu ABC Tta ii
CITIBBITHOIICHHS 3 JIEP)KaBHUM CYJOYMHCTBOM) Ha PIBHI KOHKPETHOI JEep)KaBH €
HEOOXITHUM, OJHAK JeTalbHE YHOPMYBAHHS NPOIEAYPH MeElalil Ta IHIIUX ITUTaHb
TISUTBHOCTI MEIaTOPIB € HEAOIUIbHUM.

BripoBamxeHHss meniaiii JOCUTh CKJIaJHUN 1 TPUBAIMMA MPOLEC, SIKUK BUMAarae
KOHCOJTi/IAIli 3yCHJIb 3aKOHO/1aBY01, BUKOHABYOI Ta CYJ0BO1 TUIOK Biaau. be3 takoro
MiIXOMy JOCSATHEHHS TIO3WTHBHOTO pE3yiabTary € MalohMoBipHUM. [leBHUM
MITBEPKEHHSIM 1IbOTO € JIOCBI JEAKUX JepkaB, 30kpema, bocHii Ta ['eprieroBunu
[233, c. 132]. Tak, mouyunatouu 3 2003 p., y Il JIepkaBi peani3oBYBaBCS MPOCKT i3
PO3BUTKY Meniarlii, sikuii piHancyBaBcsi MibxHapo1HOIO (iHaHCOoBOO Kopropaitie (IFC)
ta CBITOBMM OaHKOM. 3a MiJICYMKaMH ITOYaTKOBOTO HaBYAHHS Ta CEMIHAPIB 13 Meiaii
Oyna cdopmoBana bocHiiickka acorriaiisi memiaropiB. Y 2005 p. BoHa oTpumaia
¢yHKuUil peectpauii MeaiatopiB y bocHii Ta I'epueroBuHi Ha HalIOHAIBLHOMY PIBHI. 3a
TpH pOKHU BIipoBamkeHHs npoekty IFC 13 po3Butky meniaitii B bocHii Oysio BUBUIbHEHO

1 peIHBECTOBaHO B Oi3HeC 3a0JIOKOBAaHUX aKTUBIB Ha cyMy moHana 13,5 MiH gonapis.
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BoaHovac nopansmioro po3BUTKY CUCTEM BHUPIIIEHHS IPABOBUX CIIOPIB HE BIIOYOCS.
HaBnaku, miciisi I€BHOTO NPOrpecy B LIbOMY HampsiMl OCTaHHIM 4acOM Bi1OYBa€ThCS
perpec y Pelitunry 3a 2017-2018 pp. — 3 137 kpain cBiry bocHnis ta I'eprieroBuna
nocinae 124 micue.

Bapto 3a3HauyuTH, MO0 MNPOTATOM OCTAHHIX ACCATWIITH MEIIallis YCIIIIHO
PO3BUBAETLCS y OaratboxX KpaiHax. lle 3ymMoOBII€HO, 30KpeMa, TUM, IO Jep>KaBU
NPUHHSAIN CTCIialbHI IOPUIWNYHI HOPMH, BIITIOBIIHO A0 SKUX JO y4acTi B CyJJOBOMY

MIPOIIEC CTOPOHHU IMTOBUHHI CTIPOOYBATH BUPIIIUTH CITIP IIITXOM MEIIallii.

2.3. Inuii aJibTepHATHBHI cMIOCO0OM BUPIlIEHHSI MPABOBUX CHOPIB

HaitedekTUBHIIMM 1 HAMMOMMPEHIIIUM CIIOCOOOM BUPIIICHHS CTIOPIB B YChOMY
cBiTi € meperoBopu (negotiation) [292, ¢. 2]. ¥V Haymi iCHYIOTh Pi3HI MITXOIU JIO
PO3yMIHHS TIPaBOBOT IpHUPO U reperoBopiB. O1HI HAyKOBIIl BiTHOCATH 1X 10 ABC [285,
C. 424], iHmn — TaKy MO3HIII0 CIPOCTOBYIOThH [247, ¢. 14]. 3rinHO 3 BU3HAYEHHSIM, IO
mictuthes y FOpunuunomy croBuuky [283], meperosopu — 1e mporiec, 3a JOIMOMOT00
SIKOTO CTOPOHHU a00 T'pyIa BHPIIIYIOTH CHIp Yepe3 TUCKYCIFO Ta MPUXOISTIN 10 YTOJIH,
sgKa MOXe OYTH CyMICHO TMOTo/keHa HuMH. [Hnmi cioBHUK [299] meperoBopu
BHU3HAYAE K IUCKYCIIO, IIULTIO SIKOT € IOCATHYTH yroau ado Bupimmtu crip. [Ipu upbomy
YiTKO 3a3HAYAE€THCS, 0 TEPEroBopHu € GOpPMOI0 aTbTEPHATUBHOTO BUPIIICHHS CIIOPIB.
[leperoBopu € He JaMille CAaMOCTIMHUM CIIOCOOOM BHPIIIEHHS CHOPIB, a M CKJIaI0BOIO
ycix mHimx ABC.

VY TrnymauHOMY CJIOBHUKY IEPETOBOPHY BUZHAUCHO K «PO3MOBA, Oeciia 3 METOI0
oOMIHATHCS AyMKaMu a00 JOMOBUTHCS MpPO MIO-HEOYyAb 3 KUMOCH; CIUIKYBaHHS,
0OTOBOPEHHS 3 METOI0 3’SICYBaHHS JYMOK, HACTPOiB CTOPIH a00 YKIAJACHHS YTOJIH»
[130, c. 565].

OT1xe, B HAyKOBIH JIITepaTypi TEPMIH «IIEPETOBOPU» 3YCTPMMAETHCS Y MIUPOKOMY

Ta BY3bKOMY pO3yMIHHAX. J[JIl LUIEH HAIIOTO AOCHIIKEHHSI MEPEroBOpu MU OyneMo



131

pO3IIIAIaTH y By3bKOMY 3Hau€HHI sik okpemuii Bua ABC 1, BogHOYAC, KO HE BAAIOCS
CTOpPOHAM JIIATH 3Tr0JIH, — SIK CKJIaHUK (eTan) iHnmx BuaiB ABC.

Takum umHOM, meperoBopu sik piBHOBUI ABC — 1e mpoiiec B3aeMOJIii MDK
CTOpPOHaMU CTIOPY, HANpaBICHUN Ha JOCITHEHHS MEBHUX (HOPM JOMOBIECHOCTEH, SKi
0a3yroThCs Ha CHUIBHOMY IHTEPEC], 3 METOIO BUPIILIEHHS MPABOBOTO CIIOPY.

AHai3 HayKOBOI JTITEpaTypH J1a€ MOKIIMBICTh BUOKPEMHTH JCSKUIbKA MITX0/IIB 10
PO3YMIHHSI TIEPETOBOPIB SK COMIATLHOTO Ta IMTPABOBOTO SBUIIA:

1. IleperoBopu — 1e mporec (IMporeaypa) B3aEMHOTO OOTOBOPEHHS ABOMaA a0o
OUIbIIIe YJaCHUKAMHU TIPETeH31H, moTped abo IHTepeciB 3 METOK iX yCyHEHHsS abo
3aJI0BOJICHHS y BUINAAKY HAsIBHOCTI KOH(IIIKTY.

2. IleperoBopu — 1e cnocid (Merod) yNpaBiIiHHA KOHQIIKTOM, SIKMM [ae
MOJIMBICTh Ha JOOPOBUIBHIN 1 PIBHONPABHINA OCHOBI YCYHYTH HasiBHI IPOTUPITYYS TIPU
MaKCHUMaJIlbHOMY 33/I0BOJICHHI BIACHUX IHTEPECIB KOKHOI 31 CTOP 1H, IPUNHATH PIICHHS
Ha B3aEMOBHTIIHIM OCHOBL IleperoBopu HamarOTh CTOPOHAM MOMKJIMUBICTH CaMUM
3HAMTU BapIaHT BUPIIICHHS CIIOPY.

[leperoBopu — Oe3mocepenHe BpEryiIOBaHHS CTOPOHAMH CYMEPEUOK, SIKE HE
nependadae yqacTi TpeTh0i 0COOM B JOCSITHEHHI B3a€EMOBUTIIHOT YTOIH .

[leperoBopr MOXKYTh TIPOBOJHMTHCS 3 BHKOPHCTAaHHAM IHGOPMAIIMHUX 1
KOMYHIKAIITHUX TEXHOJOTIA — IIe eJeKTPOHHI MeperoBOpu, OHJAWH-TIEperoBopu. 3a
(opMOIO0 B3a€EMOJIi YYACHHKIB €JIEKTPOHHI MEPEroBOPU MNOJAUBAIOTH HA MpsiMi Ta
aBTOMAaTU30BaHl. Y MPSIMHUX MEPEroBOpax CTOPOHM B3AEMOJIOTH OJAWH 3 OJIHUM,
BUKOPHUCTOBYIOUM €JIEKTPOHHI 3acO00M 3B’SI3Ky, B aBTOMAaTU30BaHUX IEPEroBopax
BUKOPHUCTOBYIOTHCSI CUCTEMH €IEKTPOHHOI'0 peryimoBanHs cropi [29, ¢. 230].

Jlns  meperoBopiB  xapaktepHi Bci o3Haku ABC: a) moOpoButbHHMIT Ta
KOHCEHCYAJIbHUW XapaKTep; MHOKUHHICTh CTOPIH; 0) 3aCTOCOBYIOTHCS JJIsl BUPIIICHHS
Cropy MDK JBoMa abo Oumbllie CyO’€KTaMH;, B) IIpaBOBa IIPHUPOJa CIIOPIB; T)
YHIBEpCAJIbHUM XapakTep, MOJSAra€ y TOMY, IO CTOPOHH MOXKYTb BHKOPHCTOBYBATU
NEpEeroBOpM Ha PBHUX pIBHAX: (GiBUUHI 0COOHM, IOPUAWYHI OCOOM, MDKHAPOJIHI
OpraHBalii Ta JAep)KaBy; I') NepeaaTH Ha BUPIIIECHHS LUIIXOM MEPErOoBOPIB MOXKHA SIK

BXKE€ ICHYIOYl, TaK 1 MOTEHIIHO MOXJIMBI CIOPH; M) MAKOHTPOJBHICTb CTOPOHAM
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(cTopoHW BOpaBi BU3HAYATH YMOBH Ta TpaBWiIa TPOBEACHHS TIEPEroBOPIB); ¢€)
100pOBUIbHE BUKOHAHHS PIIEHHS (CTOPOHU JOOPOBUILHO BUKOHYIOTH IOMOBJIEHOCTI,
JOCSTHYTI y pe3yJIbTaTi MEPEroBopiB); €) KOHPIICHIIHHICTb.

OcoOmuBicTh 1boro Buay ABC moJsisirae y BiICyTHOCTI TpeThOi cTopoHHu. [IpoTte
JIeSIKI HayKOBIII PO3TJIJAIOTh MEiallifo 0COOMMBHM BUJIOM TieperoBopis [42, c. 71],
0COOMBICTIO AKOT € 000B’A3KOBa MPUCYTHICTh TPEThOi CTOPOHHU. Takuil migxia, Ha
HaIly JTYMKY, TOMHWJIKOBHM, TIEperoBopu 1 memiamist — 1ie piHi Buan ABC. YV neskuii
Kpainax (Hampukiazn, bpaswmis), mo0 YHUKHYTH IIyTAHHHH, HA 3aKOHOJaBYOMY PiBHI
BU3HAYAETHCS BUMIAJIKH, KOJIM 3aCTOCOBYIOTHCS IIEPETOBOPH, a KOJIM — MEIaIlis.

[leperoBopr 3a3Bu4Yail BKIIOYAIOTh TPU €TalM. TOYATOK, MPOBEACHHS 1
3aBepiueHHs. [Ipono3uilis no10 neperoBopiB MOKe MaTh MUCbMOBY a00 yCHY Gopmy 1
MOXX€ HAJXOJWTU SIK JO, TaK 1 MICJsi BUHUKHEHHA CIOPY. 3acTepPEeKEHHsS PO
3aCTOCYBaHHS MEPEroBOPIB SIK CIOCOOY BUPIILICHHS MOTEHIIIHHO MOMJIMBHUX CHOPIB
MOX€ MICTUTUCS TaKOX Y TEKCTI JOTOBOPY MDK CTOpoHamu. BaxmuBo, 1o
3aCTOCYBAaHHS TEPETOBOPIB HE OOMEXKYe CTOPOHM Y IXHbOMY MpaBl 3BEPHYTHCS 0
HIIMX CIIOCOOIB BUPIMICHHS CTIOPY, SKIIO TaKi IEPErOBOPH HE BUSBUIIUCS YCTIITHUMHU.
[TpuHIIMIIM BEICHHS TIEPETOBOPIB € TOTOKHUMHU s (PIBUYHUX 0CI0, FOPHINIHUX OCIO 1
HaBITh JepkaB. KpiM TOro, HU3Ka MDKHApPOIHO-TIPABOBUX AKTIB MICTHTH ITOJIOKCHHS
PO AOILLUILHICTh 3aCTOCYBAHHS MEPETOBOPHUX MPOLIEAYD MEPEa 3BEPHEHHSIM JI0 CYIY.
Tax, 3 ornsay Ha cT. 28 lapu3bpkoi KOHBEHLI IPO 0XOPOHY IPOMUCIIOBOI BIIACHOCTI Bif
20 6epe3ns 1883 p., Oynb-sikuil crip MDK ABOMa abo JEKUIbKOMa Jiep>KaBaMu, SKUAN
CTOCYEThCS TIlyMaueHHs a0o 3acTocyBaHHs 1€l KoHBeH1Lii, He Bperylb0BaHUN HUITXOM
NeperoBopiB, Moxke OyTH mepeanuii Oyab-KOI 3 JepkaB 10 MDKHApOJIHOTO CYyIy
NUBsIXoM mojavi 3asiBu BianoBigHOo g0 Craryry Cyay, SKIIO BKa3aHi KpaiHM He
JIOMOBJISITHCS TTPO THIWN CTIOCIO BPEryIIOBaHHS CIIOPY. AHAIOTTYHA HOpMa 3aKpilyicHa
TakoX y cT. 33 bepHCHhKOI KOHBEHIII ITPO OXOPOHY JITEPATypPHUX Ta XYJ0XKHIX TBOPIB
Bin 24 mumas 1971 p. [3]. Y npeamOymi g0 Yroau mpo TOPTriBeibHI acleKTH IMpaB
IHTEJIEKTyallbHO1 BiAacHOCTI Bin 15 kBitHa 1994 p. Haerbcsa mpo Te, mo 1i 4JIEHU
BU3HAIOTHh TpaBuUia 3a0e3nedyeHHs e(EeKTHBHUX 1 MIBUAKUX MPOUENyp A

0araToCTOPOHHBOTO MOMEPEKEHHSI Ta BPEryJIOBAHHS CHOPIB MDK ypsAnaMmu. Takum
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YUHOM, Y MDKHApOJIHUX aKTaX BCTAHOBIIOETHCS MPUHIIMII MPIOPUTETY JOTOBIPHOTO
HIOPSIIKY BPETYIIIOBAaHHS CIIOPIB miepes cyaoBuM [3].

VY MDKHapOJHOMY JOTOBIPHOMY IIpaBi ependavyaroThCs MOJOKEHHS PO Mep 10
«ouikyBaHHs» (Waiting, abo cooling off period), sikuii 3a3Buuaii Tpusae Big 3 10 12
MicsiiBl. BBakaeTrbcs, 10 MNPOTITOM I[BOTO Yacy CIIp MOTEHINHHO MOXke OyTu
BUPIILICHU NUIIXOM TMEperoBopiB. BapTo Takox 3ayBaXuTH, IO YacTO CTOPOHU
BU3HAYAIOTh NEPErOBOPH SIK 00OB’ SI3KOBHIM €Tan BUPIMIEHHS CIOPY, Y 3B’ 3Ky 3 LIUM
CTOPOHI, SIKa XOY€ 3BEPHYTHUCS B CyI 4YM apOiTpak, HEOOXITHO 3aJ0KYMEHTYBaTH
OpoleC MOYaTKy MEepPEeroBOpiB LUIIXOM HaIpaBJICHHS MOBIIOMIIEHHS IMPO MOYaTOK
MIEPEroOBOPIB CTOCOBHO CIIPHOTO MUTAHHA. SIKIIO CTOpPOHA MIATBEPIKYE HaTICITaHHS
TAKOTO TOBIIOMJIEHHS Yy OyAb-sKid (opmi (EIEKTPOHHIM, MHUCHMOBIA YU IHILIN)
OPOTHJICKHIN CTOPOHI, a00 11 MPEACTAaBHUKY (HAIIPUKIIAJ, Y CIOPI IPOTU JIEPKABU —
J€p>KaBHOMY Oprady), TO JlaTa OTPUMAaHHS aJapecaToM TaKOro MOBIIOMIICHHS
BBAKAETHCS TMOYATKOM IeperoBopiB. Pe3ynbratamu meperoBopiB MOXYTb OYyTH SIK
BUPIIICHHS CIIOPY Ta JOCSITHEHHS KOHCEHCYCy, TaK 1 CHUTyalisi, KOJU CTOPOHHU
PO3YMIIOTB, ITI0 HE MOKYTh BHPIIIIMTH CIIIp 3a JOIMOMOTO0 TIEPErOBOPIB. Y TakKOMYy pasi
BOHHM 3a3BHYaii 3BepTaroThes A0 HImmX ABC abo cyny.

[leperoBopu MK jAepaBaMH MOXKYTh NMPOBOJUTHCS Yepe3 JUCTYyBaHHS (HOTH,
JUCTH, 3BepHEHHs) abo min vac 3ycTpiued. Pe3ymbTatm meperoBopiB 3a3Buuait
0OpPMIIOIOTBCSL Yy BUINIAAL yroJ abo0 MEMOpaHIyMIB NP0 B3aEMOPO3YMIHHS
Memorandum of Understanding (MOU). IcHyroTh TpereieHT! ToT0, 10 MDKHAPOTHAN
apOiTpaXx BIIMOBJISIB CTOPOHI Y 3a/I0BOJIEHI ITpaBa Ha pO3IJIsAL CIIOPY, Y 3B SI3KY 3 THM,
10 Yro/I010 nepeadadyeHo NeperoBOpH sIK NEpIIOUYeproBUid €Tar BUPIICHHS CTIOPIB Ta
CTPOK, IPOTITOM SIKOT'O CTOPOHHU MOXKYTh 3aCTOCOBYBATH 1eperoBopu. Po3risia crpasu
B apOiTpaxki Moke OyTH MPU3YNMHUHEHUH 3 METOIO BIIMOBITHOCTI BUMOT IIOJIO CTPOKIB

(cipaBa ®oujx mpsmux iHBecTHId mpotH Ykpainum «Western NIS Enterprise vs
Ukraine») [332].

1V 6inbmocti JIBOCTOPOHHIX IHBECTHIIHHUX JOTOBOPIB YKpaiHu 1el CTPOK CTaHOBUTS IICThH
MICSIIB.
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SIckpaBUM NPUKIIAJOM BEACHHS IIEPErOBOPIB € CHIP II0J0 0CTPOBa 3MITHUI MK
VYkpainoro ta Pymyniero. Y 1997 p. OyB mianucanuii Jloroeip mnpo BIIHOCHHH
no0pocycincTBa 1 CHIBpOOITHUIITBA MDK YKpaiHOw Ta PymyHiero. JlumnomaTuuHuni
koprmyc 000X JepxaB BIB CKJIaJHI TMEPEroBOpM  CTOCOBHO  JIEMITAIlil
KOHTHHEHTAJIBHOTO MIeNb(]y i BHHATKOBUX €KOHOMIYHMX 30H MDK JIBOMA JIeprKaBaMHU.
Oco06mmBICTIO OYJI0 CKJIa/THE MUTAHHS, YA € OCTPIB 3MIiiHUI OCTPOBOM UM CKEJICIO, aJ[Ke
BIITIOBITHO /10 MDKHAPOJHOTO TpaBa HABKOJIO CKENl aKBaTOPIiS HE MOXKE PO3TIIIATHCH
SIK BUKJIFOUHA €KOHOMIYHA 30Ha. BpaxoByrouw Te, 1110 CTOPOHU HE 3MOTJIM BPETYIIIOBATU
CBIA CIp NUIIXOM meperoBopi, PymyHis mopymmna crnpaBy 16 Bepecus 2004 p. y
Mbiknaponnomy cyai OOH, Ttakuii criocid BupimieHHs crnopy OyB mepenOadeHuii
JloroBopoM Mpo BITHOCHHU JOOPOCYCIICTBA 1 CHIBPOOITHUITBA MDK YKpaiHOIO Ta
Pymymnieto Bin 2 uepBHs 1997 p.

VY pesynbTtari po3risaay cnopy Miknapoaaum cynom OOH, O6yio BupilieHo, 1o
OCTpIB 3MiiHUN JIMICHO HAJNCKHUTh YKpaiHl, ajie BOJHOYAC JEITIMITAISI MOPCHKOI
E€KOHOMIYHOT 30HH OyjIa MpOBeeHa 32 HOBUMH KOOpJIWHATaMUu. TakuM YHMHOM, MH Ha
NPUKIAAI MOXXEMO OIHUTH BAXJIMUBICTh BEIACHHS TIEPETOBOPIB 32U BUPIIICHHS
CIIOpIB.

[HIIIM TIpPUKIAIOM 3aCTOCYBAaHHS IIEPErOBOPIB JIJII BHUPIMICHHS CIIOPY MDK
Hinepnannamu ta benbrieto € cnpaBa npo oOMIH YacCTUHAMU TePUTOPii. Y pe3ynbTari
ixeHepHux pooiT Ha piumi y 60—-80-x pokax XX cT. 3’SBWIOCS JEKUTbKa OCTPOBIB,
OJMH 13 SIKMX CTaB OENbIiACHKUM, OJHAK BIH OyB Ba)KKOJOCTYIHHM 13 TEPUTOPI
benbrii, HumiA — HinepiaaHaCbKUM. [IpaBOOXOpPOHHI OpraHu MOTJIM TOTPANUTH Ha
OCTpIB BUKJIIOYHO Ha YOBHax abo0 3a creliaibHUM A03BojioM HigepmanaiB, yepes 1o
BUHUKIM TpoOJieMd 3 KPUMIHOTEHHOIO CHTyalliel0o Ha ocTpoBl Ha mnepexkoHaHHs
MIHICTPIB, HOBUH JOTOBIp MDK JI€pXKaBaMd MaB BHUPIIIUTH If0 TPoOJieMy, OCKUIbKU
PO3IOUIAIB OCTPOBH Ha PIUIIi TaK, 00 JiepkaBaM OyJI0 3pyIHO iX KOHTPOJIFOBATH.

Minictpu 3akopaoHHux cupas Himepnianais ta benwrii mimmucami g0TOBIp Mpo
OOMIH HEBEIMKUMHU YacTHMHAMHU TEPUTOPI HAa KOPAOHI MDK AepkaBamu y 2016 p. ¥V

pe3yibTari Aep:kaBu (PAaKTUYHO OOMIHSUIMCS JedkuMu Teputopiimu. Llg cmpasa €
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SICKpaBHUM MIPUKJIAIOM BPETYJIIOBAHHS CTIOPY IUITXOM MEPEroBOPIB 32 MPUHITUIIOM Win-
win, TOOTO mepemMoriu oouaBi croponu [91].

3arajgoMm icHye ayxe 0arato Mojenell MpOBEACHHs NMEPErOBOPIB, alle € BaXJIMBI
eleMeHTH Oynb-sikux mneperoBopiB. P. ®@umep 1 B. 0pi y 1991 p. 3anpononysanu
mepmin BATNA (Best alternative to a negotiated agreement)? — anprepHaTHBa, SKY
3MOKE€ OTPHMATH CTOPOHA 3 IHINOrO JDKEpena, SKII0 MEePeroBOpu HE OymayTh
ycmimauMu. KoxHa 31 ctopiH mae 3Hatu BiaacHe BATNA, 100T0 po3yMiTH, 3a SIKHX
YMOB TPOTO3HUIIS IHIIOI CTOPOHH Be Oyne He akTyanpbHoro. BATNA mae 3mory
MOPIBHATH TPOIO3UIIIIO, Ky OTpHMalia CTOPOHA, Ta HAWKpaIlly iil aJbTepHATHBY W
oOparty HalBUTIMHIIMI BapiaHT 11 cede. [lopiBHIOIOYM 11l IB1 MPOMO3MUILii, CTOPOHA
MOe 00paTh TaKTUKY MPOCHUTHU MPO MOKPAIICHHS YMOB UM, HaBITAKH, TIOTO[KyBaTHCS,
00 He BTPATUTH MPOTO3Hullit0. BogHovac cTOpoHN MalOTh BPaxOBYBaTH albTEPHATUBU
CBOIX OTIOHEHTIB, SIKl TAKOK MOKYTh BIIMOBHUTHCS BiJl IEPETOBOPIB.

Ha mincraBi BATNA o000x cTopiH MOXHa cQopMyBaTH 30HY IHTEpeCiB
MIEPEroBOPIB — II€ 30HA, B SIKI yroja € 3aJl0BUTLHOIO JIJIT 000X CTOPiH, TOOTO B SKIH
MEPETHHAOTHCS TMPOTIO3HINA Ta OYIKYBaHHS 000X CTOPIH. 3a MeXamu Ili€i 30HU
CTOPOHHM He OynyTh yKiamaty yroay. Lls 30Ha iHTEpeciB MOXke OyTH BUSABIICHA IIITXOM
MOCTAaBJICHHS 3alUTaHb IHIIIHA CTOPOHI MO0 CYTi CIIOPY Ta il MO3HIIil, CIIOCTEpIiraroyn
Ta CIIyXaloud HeBepOaibHI BIIMOBIAI MiJ Yac MEPEroBOpIB Ta MPOIMO3UIIN LI0I0
BupimieHHs: criopy [72]. OcoOaMBOCTI MeperoBOpiB BUKIAMAKOTHCS IS CTYACHTIB-
NpaBHUKIB B aMepUKaHChKWMX Bumiax, Hanpukian, K. Kemrn Bukmamae xypce
«IleperoBopu» B YHiBepcureri Apkanzac CIIIA [95] Ta HeomHOpPa30BO MPHIi3kKaB B
VkpaiHy 3 JeKuisiMd Ta MPAKTUYHUMHU 3aHATTSIMU 1O meperoBopam. [Iporpama 3
neperoopiB (Program on Negotiation) 6yna 3acHoBana y ['apBapAChKiii I1IKOJII IpaBa y
1983 p., Crendbopacekuii yHIBEpCUTET OpraHi3yBaB IHTEPAWCIMIUIIHAPHAMA
Crendopacbkuit IeHTp 13 KOH(IIKTIB Ta IEPErOBOPIB.

VY ropuandHii JirepaTypi BUCJIOBIIOBAJACS AyMKa, IO MPETCH3IMHUN MOPAI0K

BimHOCUTHCS 10 ABC [131]. IIperen3ito BU3HAYAIOTh K MaTePiallbHO-IIPABOBY BUMOTY

2V 2011 p. BoHM onyOiKyBanu TpeTe BUAaHH:A «SIk micratucs g0 “Tak™ (penakrop. b. IlarTon).
Bono BKItOUa€ BiANOBIAI HAYKOBLIB HA KPUTUKY iXHBOI OpUTiHANbHOI KHUTH 1981 p.
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OJIHOTO 3 YYAaCHUKIB CIIPHUX MIPABOBITHOCHH JI0 IHILOTO, IO € 3aCO00M yperyIoBaHHs
KOHQIIIKTY CaMUMU CTOpOHaMH 0e3 BTpY4YaHHS HIIMX 0ci0 sk 3 OOKY JAeprKaBH, Tak 13
0oky rocmogapcekoro cyay [40, 227]. Txii BUeHi He BITHOCATD MPETEH3IHHMIA MTOPSAT0K
no ABC [97]. Mu BBaxkaemo, IO TPETCH3IS MOXE PO3TJSAATUCh SK CICMEHT
MIEPEroBOPIB, aJKe BOHA 3aKPIILIIOE MO3UILIO JIIIIE OJIHIET CTOPOHH CTOCOBHO CIIOPY.
3a3Buuail mpaBuia apOirpaxy mbkHapoaHux iHctutynid (ICC, LCIA, SCC Ta H.)
nependavaroTh NEPIIMM €TarioM apOITPaKHOTO CTIOPY MOavdy 3aluTy MPo apOoITpak, y
SKOMY Ma€ MICTHUTHCS BUKJIaIcHA B MHUCHMOBIH dopmi cyth cropy (a summary of the
dispute) [231]. Ha mamry mymKy, Take MOHCHMOBE BHKIAQIEHHS CYyTI CIOPY 1 €
NpeTeH3i€l0, BOHA HE Mae O3HaK, xapakrtepHux 11 ABC, a Tomy He Moxe
posrisiaaTiuch camoctiiinuit pizHOBUI ABC.

VY CBITI ICHY€e AEKUIbKAa OpraHi3alii, siKI MPOIMOHYIOTh MOCIYrd 3 BHUPIIICHHS
CIIOPIB 13 3aCTOCYBAHHSAM PaJiy 3 BUPILIEHHS CIIOPIB:

1)  Mixnaponna toproa manara (International Chamber of Commerce) e
HaAOUTBIIIOI0 B CBITI OI3HEC OpraHBBalli€l0 sSKa MPAIIOE€ HAJl PO3BUTKOM MDKHAPOHOI
TOPTIBII, BIAMOBIIAIHHOI O3HEC MOBEIIHKOI Ta TIIOOATHHUM PET yIIOBAHHSAM 3a]IJIs
CYCIUTLHOTO PO3BUTKY Oyia 3acHoBaHa y 1919 p. y [lapwxi, ®panris;

2) dynpamis pan 3 Bupinienas cropis (Dispute Resolution Board Foundation) —
3acHOoBaHa y 1996 p. y Cierni (CIIA), mo3urionye cebe ik HeKOMepITiiiHa OpTraHi3allis,
NOKJIMKaHa MOIMPIOBATH 3aCTOCYBAHHSA Paj| 13 BUPILIEHHS CHIOPIB B yCbOoMY CBITL. CallT
i€l opraHiaiii MICTUTh TMOCWIaHHA Ha 0a3y JaHuX TPOEKTIB, Yy SKUX Oyia
nepenbavena paaa 3 BupieHHs crnopiB. 13 1975 p. no 2017 p. namiuye 2 813 npoekTis,
30Kpema: OYJIBHUIITBO MOCTIB, IIBUJKICHUX IIOCE, TYHENIB, METPO, a€POTIOPTIB, MICIIH
1030aBJICHHS BOJI, JaM0 TOIIO 1O BChboMy cBiTy [324];

3) denepanis pag 3 BupimenHs cnopis Dispute Board Federation — me
opraHizaIls, MOKJIMKaHa MOIIMPIOBATH 3aCTOCYBAHHS PaJd 3 BUPIMICHHS CIOPIB IS
YHUKHEHHS CTIOPIB Ha BEJIMKUX MPOEKTAX 13 OyIIBHUIITBA Y KpaiHaX, 1[0 PO3BUBAIOTHCS,

4) Milan Chamber of Arbitration Mitanchka namara apOiTpaxy — MPOIOHYE
MIMPOKUIA AaCMEKT MNOCHIYr, Cepel SKUX, 30KpeMa, apOirpax, Meiauis, BUPIIIECHHS

JOMEHHUX CIIOPIB 1 MPU3HAYEHHS PaJid 3 BUPIILIEHHS CIIOPIB;
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5) Mixnaponna deneparis imxeHepiB-koHCyabpTaHTiB (Fédération Internationale
Des Ingénieurs-Conseils (FIDIC) — 3 ¢p.; International Federation of Consulting
Engineers — 3 anri.).

Posrnsinemo, anst nmpukiany, aisuibHicTh FIDIC, sika Oyna 3acHoBana y 1913 p.
Kpainamu-3acHoBHuKamMu Oymu  benbris, ®pammia ta Ilseiinapis. i ronosHOIO
JBUTBHICTIO € pO3p00Ka TUMOBUX MOJIOKEHb KOHTPAKTIB IS BPETyJIIOBaHHS BITHOCUH
MDK y9aCHUKAaMHM IHBECTHIINHO-OyaBEIbHOT MisIpHOCTL. OpraHi3ailis Hajgae MOCIyTH 3
BHPIIICHHS CIIOPIB, Y pa3l AKIIO CTOPOHHU 3a3HAYMIM TIPO Iie y goroBopi. B Ykpaini
TUTIOB1 ToTOBOPH, po3pobieHi FIDIC, BukopuctoBye, 30kpema, JlepkaBHe areHTCTBO
aBTOMOOUTHHUX IOPIr YKpaiHU I YKIaaHHs 3 MAPsIHUKAMHU Ha BUKOHAHHS poOIT 13
OyAIBHHULITBA JOPIT 32 KOWUTH €BPONEUCHKOTO OAHKY PEKOHCTPYKIIii Ta pO3BUTKY. Tak1
JIOTOBOPHU MICTATH TOJIOKEHHSI TIPO 3BEPHEHHS 10 €KCIepTa 3 BUPIIIEHHS CIOPIB Ta
paau 3 BUPILICHHS CIIOPIB.

Pana 3 BupimenHsi crnopiB Bianosigae BciM o3Hakam ABC. Opniero 3 mepeBar
BUPIILIEHHS] CTOpPIB 3a il JOMOMOTOI0 € PO3TJISJ CIpPaBU BUCOKOKBaMI(IKOBAHUMU
criemiaylicTaMu B KOHKpeTHIN rany3i. Lle oco6amBo mopedHo y BUMAAKAxX, KOJHU TEBHI
Kareropii cmopiB, Hampukian, y cdepi OymiBHHNTBA (IIMBUIbHA IHXKEHEPis, MOpPChKa
IIDKCHEPis, METPO, acpoIOPTH TOIIO) IMOTPEOYIOTh CIHEMiaATbHUX 3HaHb (4acTo
TEXHIYHHUX) 1 HE MOXKYTbh OyTH BUpIIIEH] 0cO0amMHU, K1 TAKUMU 3HAHHSIMU HE BOJIOAIIOTD.

Pama 3 BupimieHHS cHOpIB — KOJIETIAJIbHUA OpraH, SKAW TPU3HAYAETHCS
CTOpOHAaMU KOHTPAKTY JIJIsl BUPIIICHHS CIIOPIB y POJIi MOCEPEIHUKA 3 METOI0 €KOHOMIl
KOWITIB (Il 3a3BUYal JElIeBIle, HDK Cy/0Ba TSAraHWHA YK apOiTpaxk) Ta 3a0e3rneyeHHs
YECHOCTI 1 Tpo30pocTi. Paga 3 BupilIeHHs CHIOPIB B KOHTPaAKTax MOXKe rnepeadadarucs
sk onuH B ABC, a Takoxx nmoeanyBatucs 3 iHmmMu. Y gorosopax FIDIC naitgacTime
nepen0avYeHo BUPIMICHHS CTIOPIB 32 JJOITOMOT OO TTEPEroBOPIB MDK CTOPOHAMH, MUITXOM
3aydCHHS pajii 3 BUPIIMICHHS CIIOPIB, a Y pa3i, KOJH IIl Ba CIIOCOON HE JOMOMOTJIH,
nepen0ayacTbCsi MOXKIIMBICTD 3BEpPHEHHS OY/b-IKO1 CTOPOHU J0 apOITpaxKy.

Sk npaBuno, Pana 3 BUpILLIEHHS CHOPIB CKIAIAETHCS 13 TPHOX 0CI0, IBO€E YJICHIB
NPU3HAYAIOTHCS CTOPOHAMH, TPETii — 3a 3TOJ0I0 JABOX UJIEHIB. SIKIO MpPOEKT

HEBEJIMKUM, MOXIJIMBUN 0JIHOOCO000BHM po3risia crnopiB (Dispute resolution expert).
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Bona Mose cTBOproBaTHCS Ha MOYaTKy poOOTH MPOEKTY Ta PYHKIIOHYBATH MPOTITOM
BCHOTO 4acy. Y TakoMy BHUNaJKy Pana 3HaliomMa 3 TEXHIMHUMH ACHEKTAMHU MPOEKTY,
3Ha€ BIIMOBIJAIBHUX 0CI0, a OTXKE, Y TAKHI CIIOCIO MOKE BUPILIYBATH CIIOPH OJpa3y sIK
BOHU BUHUKHYTh. [HIMI1 BapiaHT — cTBOpeHHs Panu 3 BupimenHs cnopis ad hoc, To0To0
TOJI1, KOJIM CITIp YK€ BUHHMK, JIJI1 BUPIIICHHS OJHOTO KOHKPETHOIro criopy [256].

Pana 3 BupileHHsI CIOPIB MPOBOJUTH CIyXaHHS, M Yac SIKUX KOXKHA CTOPOHA
MOSICHIOE CBOIO TIO3WINI0 Ta BIATIOBIIAE€ HAa 3alMTaHHS IHIIOT CTOPOHM, a TAKOX 11
yjeHiB. Bona mae mpaBo gocTtymy 10 iHbOopMaIIii 010 CIIOPY Ta MOXKE 3yCTPIIaTHCS 31
CTOpOHaMH y pa3i moTpedu. BimmoBimHO 10 TOCIOHWMKA 3 BHUPIMICHHS CIOPIB Yy
OyMIBHUITBI 3a JOTOMOTOI paaW 3 BHpilmleHHS crnopiB [261] icHye neB’sTh
000B’ A3KOBUX BUMOT JId 1i €peKTUBHOT poOOTH: a) ujieH! Paau maroTh mpu3HayaTucs
oboma cTtopoHamu; O) wieHn Panu MaroTh NiANMCATH TPUCTOPOHHIA JOTOBIP 3
JEKJIapali€l0 4YeCHOCTI Ta 00’ €KTUBHOCTI INOJO KOKHOI 31 CTOPIH; B) BUTPATH,
OB’ 513aH1 3 NIJIBHICTIO Pany, MaroTh MOKJIAAATHCS HA CTOPOHHU B PIBHUX YaCTHUHAX; T)
Pana mae cTBOproBatHCs Min Yac CTapTy MPOEKTY, TOOTO JO BUHUKHEHHS CIIOPIB; T)
Pama moBuHHA O3HAHOMITIOBATHCS 3 OHOBJICHHUMH JIOKYMEHTAMHM ITiI 4Yac peam3arii
HPOEKTY; J1) Oy/b-sKa CTOpOHA MOBUHHA MaTH MPaBO MOJaTH CIip Ha po3riisia Panu; e)
HehopMasbHe, aliec BCEOCSDKHE CIyXaHHS MAa€ CKIMKATHUCS HEraiHoO, €) MHUCHhMOBI
pexomennamii Panu He € 00OB’S3KOBUMHU ISl CTOPIH, aj€ BOHU MOXKYTh
BUKOPHCTOBYBATHCS Y BUMAIKY PO3TIISY CIOPY B apOiTpaxi 4u CyI0BOMY OPSIKY ; K)
yiaenn Pagu Marore OyTu  3BUIBHEHI Bl MepcoOHaNbHOI abo mpodeciidHoi
BIAMOBITJILHOCTI 3a AIILHICTH K ujeHa Paqu.

Pana 3 BperymoBaHHS CIOpIB MOXE MpAIIOBAaTH 3a TPhOMa CIICHAPISIMU:
HajaBaTH HEOOOB’s3koBI pekoMmeHmamii  (dispute resolution board), HanmaBatu
000B’s13k0B1 Jy1g cTopin pimenns (dispute adjudication board) ado BimmoBimaTté Ha
TIOCTABJICH] 3aITUTAHHS.

Heo0oB’s13k0B1 pekoMeHallii € epekTUBHIM cIIocOO0M, 3Bakaroun Ha Take. [1o-
nepiie, 3a3BUYail pekoOMeHHallil € JOMYCTUMHUMH I PO3TIISAY Mi 4ac CyI0BOIO
npoiecy abo apOITpaxy, ajke il 4ieH € HEe3ICKHUM EKCHEePTOM, SIKMM 3HAaHOMUM 13

npoekToM min yac OyaiBHuurBa. llo-npyre, Pana 3 BupilieHHS CIOpPIB BUHOCHUTH
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JIEKUIbKa PEKOMEHAIlid 1 BOHM 3a3BWYall CTOCYIOTbCA 000X CTOpPIH, TOMY SIKIIO
CTOpOHA X0ue, MO0 KOHTPAareHT BUKOHAB pEKOMEHallil 31 CBOro 00Ky, BOHA 3MyIleHa
BUKOHYBaTH CBOi. PekomeHnaui MICTATh OLIHKY (DakTiB, MOJIO)KEHb KOHTPAKTY Ta
BHUCHOBKH.

OO6oB’s13Kk0B1 pimieHHs: Panu 3 BUpINIEHHA CHOPIB MIIJSATal0Th BUKOHAHHIO
HETailHO, CTOpPOHA, sKa HE 3TO0JHA 3 PIICHHSM, MOXE 3BEpPHYTHCS 10 cydy abo
apOITpaxy.

VY nepkaBax 3a3BuU4ail BINCYTHE Oy/Ib-sIKE HOPMATHBHE PETYIIIOBAHHS CKJIamay ado
nopsaky pobGorm Pagm 3 BuUpIimIeHHS CHOpiB, TOMY JOTOBIp, IO mepemdadae
3acTocyBaHHs Takoro Buay ABC, Mae netanbHO pernameHTyBatu ii AIbHICTh. Panu 3
BUPIIICHHST CMOPIB TMpAIfOBaJM HAa TakuX mpoekrtax [261], sk 3Benenns [lamOu Xapsi
(Harvey Dam) B ABctpaii (2000-2001 pp.), OyaiBHUIITBO MiKHApOAHOTO aepOINOPTY
l'onkonry (Oyno pO3INISIHYTO IIICTh CHOPIB 1 JIMIIE OJWH OyJI0 HampaBieHO 10
apoirpaxy, ne pimenHs Pamm Oymo 3amumieno B cwii), OyniBHuiTBO HoBoro
[Tanamcpkoro kanamy, TyHemo Eizenxayepa. Hesanexxna pama 3 BHpIIIEHHS CIIOPIB
TakoX Oyia 3acCHOBaHa ISl BHPIMICHHS CIOPIB, K1 BUHUKAIHU i 9ac MATOTOBKH 10
OmimMmifichkux 1 mapaoiMmidchkux irop B Jlougoni y 2012 p.

Jlnst BUpIIEHHS CHOpIB I Yac peadi3armii BEIMKHX TPOCKTIB MOXKYTh
yTBOPIOBATUCSI MPUMHPIOBATIBHI KoMicii 3 posrmsay crnopiB (Dispute Review Board)
[293], BoHM MOXyTh OyTH MOCTIHHIUMH 200 TUMYACOBUMH, 1X PIllICHHS TaKOX MOXKYTh
MaTu 000B’SI3KOBUH a00 PEKOMEHIAIIMHUYN XapaKTep.

JIis noioNiaHHs «KOH(MIIKTHOT CIIMOTH» YYaCHUKIB, Cy0BOIO npakTtukoo CIIA
po3pobnenuii «MmiHi-cya» (Mini-Trial) — ckiagna nporeaypamo3acya0Boro BHPIIICHHS
CIIOpY, 1110 BUMAarae TPUBAJIOrO 4Yacy, MiJ 4ac sIKOi pilleHHS MPUMMAETHCS KOMICIEIO 3
NPEICTABHUKIB KEPIBHUITBA CTOPIH, SKI He Opamu ydacTi B MOMEPEIHIX
HOr0/KYBATbHUX mpotieaypax [294]. Ouosoe Taky KOMICIIO 3a3BUYaii TPETS CTOPOHA,
sIKa T€K BHOCHUTH CBOT IMPOTO3MIIIi.

[le onquum BugoM ABC, OiM3bKUM 710 Mefiallii, € HEUTpaibHa OIIHKA, SIKa MOXKE
OyTHM HajaHa SK Ha JOCYIOBIA CTajil BpPETYJIOBAHHA KOH(QIIKTY, TaKk 1 B IMPOLECI

CyIlOBOTO BperymoBaHHsS KOHGIKTY. JlocymoBa HeHTpaibHa OIlIHKA JOMOMArae



140

3a0IAJNTH Ha CYI0BUX BUTparax. [locepenHuk, MpomoHyOUHn CTOPOHAM CBii BapiaHT
BUXOJY 3 KOHQUIKTY, Ja€ IM 4Yac Ha MOIIYK B3a€MOBUTITHOTO pimeHHs. OOuBi
CTOPOHHU 3a3JaJI€TIb MOXKYTh OIIHUTU CBOI IIIAHCH W BIIMOBHUTHUCS Bl JIOBEACHHS
CIIpaB JI0 CYZI0BOTO PO3TJIANY.

OkpiM 3a3HaYEHUX BUIIIE CIIOCOOIB BUPIIICHHS CIIOPIB BUAUIAIOTH TAKOXK 3MillIaH1
crocoOu BHpINIEHHS CHOpPIB, HaMpUKIa[, MeperoBopu-apoirpax (negotiation-
arbitration) abo wmemiamis-apOirpaxk (mediation-arbitration). Y Ttakux Bumagkax
CIIOYATKY MOCEPETHUK 3aCTOCOBYE MPOIEYPY MeIiallii 40 CTOPIH, a SKIIO0 CTOPOHU HE
3MOTJIM CaMOCTIHHO BHUPIINIMTH CBIM CHip, TO BIH CTae apOITPOM Ta YXBAIMIOE
000B’ A3KO0BE [I71s1 CTOPIH pimieHHs . CTOPOHH 0JIpa3y TOMOBIISIFOTHCS MPO TaKUK CIOCIO
BUPIIICHHS CTIOPY ¥ YIOBHOBAXYIOTh TPETIO CTOPOHY YXBAIUTH 000B’ I3KOBE JIJIST HUX
PILICHHS Y BUMAIKy HEMOMIIMBOCTI TOCITTH 3roAu [294]. OcoOyMBICTh 1i€T ipoLeaypu
MOJIATAaE 'y TOMY, IO TMOCEPETHUK B)KE 3HAMOMHK 31 CIPaBOIO Ta MOXKE YXBAIUTH
pILIEHHS Y HAUKOPOTUIMA CTpOK. OKpIM TOr0, IPU TaKOMY CIOCOO01 BUPIIIEHH] CIIOPIB
HA PBHUX €Tamax MOXKe BIIPIBHATHCS TOBEIIHKA CTOPIH, ajKe, 3 OJHOro OOKYy,
Meiamis Ta apOiTpak 0a3yrOThCS Ha 30BCIM PI3HUX MAX01ax. Y Memiallii BaKIMBUMHU €
IHTEpeCH CTOpIH, HATOMICTh B apOITpaki — MpaBOBa MO3UIlS CTOPIH, CaM€ TOMY
CTOPOHHM OyIyTh 00EpPEKHI y CBOIX apryMEHTax Ta (akTax, a 3 Ipyroro OOKy, CTOPOHHU
3HAIOTh MPO T, M0 y pa3i, SIKIO0 BOHH HE JOCSATHYTh 3TOJIM, MOXXYTh HpPOTpaTH B
pe3yibTari apOITPaXKHOTO PINIEHHS, AK€ HE 3HAIOThH, SKE PILEHHS yXBAJIUTH apoIrp,
0 CTUMYJIIOE CTOPIH BPEryJIOBaTH CHIp CaMOCTIMHO JHMIIEe 3a MOJIEpalli€r0
nocepenHuka. Ha Hamy aymKy, Memiamis-apOiTpak € CaMOCTIHHHUM CIIOCOOOM
BUPILICHHS CIIOPiB, aJ)Ke, TO-TIEPIIIE, YToJia CTOPIH nmependavyac oapasy MOBHOBAKECHHS
TPEThOi CTOPOHHU MIOJO POJI apOITpa y BUMAAKY HEMOKJIMBOCTI JOCSTHYTH YroOJu
camocTiiiHo. [lo-npyre, pe3ymbrar Takoro Buay ABC mMoxxe OyTu ABOSIKHIA — CTOPOHU
MOXYTh CaMi JOCSATTH 3TOJH, a00 y pa3i HEMOKIMBOCTI CaMOCTIHHO BHUPIIIUTH CITIp,
OTPHUMAIOTh PIllICHHA apOiTpa.

Meniamisi-apOitpak Moke wmard pi3HI migBuaw, Hamnpukiaax, MEDALOA
(Mediation and last offer Arbitration) — memiariss Ta ocTaHHs apOiTpa)KHa MPOITO3HIIIS.

[i ocoOmuBICTh mojsirae came B JAPYrid yacTuHI, sika siBisie co0oro Take. KoxkHa 31



141

CTOPIH CHOPY MPOIOHY€E MEAIATOPY-apOITpy HAWOUIBII MOBHY MPABOBY ApryMEHTAILIFO
CBOE€I MO3ULIi, TOTy€ OCTAHHIO MPOIO3ULII0 MPO KIHIIEBE BUPIIIEHHS CNIOPY (y BUTIIAL
npoekTy pimeHHs1). Ilocepennuk oOupae HalOUIBII OOIPpYHTOBaHy, CIPaBEAJIMBY, Ha
HOTO IyMKy, IIPOMNO3MUIIII0 Ta Oepe 3a OCHOBY i Yac MIATOTOBKU CBOrO (PIHAIBHOTO
pILlICHHS, sIKe Miajsirae 000B’ 13k0BOMY BUKOHaHHIO [132, €. 158; 133, c. 303].

Bapiariero nonepeanroro Bugy ABC € 3acTocyBaHHS METONY, SIKAW TOJISITAE B
TOMY, IO 00OB’I3KOBHUM I CTOPIH Oyze pIlICHHS MTOCEPEIHNKA, SKIIO iXHI «OCTaHHI
MIPOTIO3HIT» OyITyTh PO3XOIUTHUCS HE OUThINE HOK MOTEPEAHHO BU3HAYCHUHA BIICOTOK.
To0T0 KO’KHA CTOPOHA BCTAHOBJIIOE CYMY, SIKY TOTOBA BUILIATUTH a00 Oa)kae OTpUMaTH,
1 pO3Mip BIICOTKIB, y pa3i po30DKHOCTI, HA KU TIPaBO MpUMAaTH PilieHHs Oy/1e MaTH
NOCEPENIHUK 1 BOHO MaTUMe 000B’SI3KOBY CcUily i cTopiH. [locepennuk, npuitmarouu
pIlICHHSI, TTIOBUHEH KEPYyBAaTUCSl yCTAaHOBJICHUMHU Mexamu. [Ipu 1boMy CTOpOHHU HE
MOXYTh BHU3HAQUUTH HAJAMIPHO BHUCOKY MIHIMAIbHY CYMYy, $K 1 BCTaHOBHUTHU
MaKCHUMaJlbHy CyMy, SIKYy TOTOBI 3aIUIaTUTH, B HYJIbOBOMY a00 HIKUEMHO MaJICHbKOMY
po3mipi. Ile Oyzae BBaxarucsi 3JI0BKMBAaHHSAM IPABOM 1 MOPYIIEHHSIM MPUHIIMITIB
n00pocoBIiCHOCTI abo0 cBigYMTH TIpo Te, mo 11 Meroguka ABC He Moxke
3aCTOCOBYBATHCS y KOHKpeTHOMY KoHduikTi [39, ¢. 198].

[IpakTrkyrodl MemiaTopy Ta apOITpW HEPIIKO BHUPOOJSIOTH CBOI1 BIACHI MOMACII
3MIIaHUX TpoUeayp, oAHielo 3 Takux € «KoHBepT 3 apOITpakHUM PIMICHHIM.
MixHaponuuii meniarop M. Jlirc po3poOuB mpouenypy apOrrpaxy-Mediamii, B sSKid
apOiTpakHa YacTMHA 3aKIHUYETbCS 10 mouarky Memiarii [282, c. 358]. ApOirpu
MOKa3yI0Th CTOPOHAM KOHBEPT, SIKUH MICTUTh apOirpaxHe pimieHHs. [licyis nuboro BoHu
MOYHMHAIOTh BECTH TIEPErOBOPHU 3 METOIO JOCSTTH 3T0 1M, aJKe TM HE BiJoOMe pIllleHHS
SIKE€ MICTUTBHCS Y KOHBEPTL. Takuil maxia Ja€ MOXKJIIMBICTh CTOPOHAM ITH Ha MTOCTYIIKH,
10 JJIsl HUX OUThII CIPUSITIIMBE, HDK OTPUMaHHSI 000B’ SI3KOBOTO PIIEHHS apOITpaxy.

M. Tapazon — memiaTop Ta apOiTp, siKa mpaifroe B bapcenoni, BupoOuia BlacHui
crocid apOirpaxy-memiamii. Ko BoHa BucTymae apOiTpoMm, TO MPOCUTH CTOPOHH
YIOBHOBAKUTH 1i MOPAJAUTH METIAIII0 HA IEBHOMY €TaIli apOITpakHOTO PO3IJISIAY, KOJU
BOHa Oyne BBaxaru 1€ 3a HeoOxigHe. [lepeBakHO 1€ BiAOYBA€THCS MICIS TOTO, SK

CTOPOHHU MPE3CHTYBAIM CBOi MpaBoBi no3uili. [licist cTanii mpe3eHTyBaHHs IPaBOBUX
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NO3MIIIl BOHA HAJICWJIAE JIUCTU CTOPOHAM, y SIKMX MPOIIOHYE ACKUIbKA JaT, y Kl BOHU
MO>KYTh MPOBECTH Meiariro [257].

B ABcTpaii, Kepyrounch N0J0KEHHAMH 3akoHy «IIpo ciM’10», 3aCTOCOBYIOThCS
taki Buau ABC: 1) Med-Arb — dopma apOirpaxy, B SKOMY CITIOYaTKy apOIiTp BUCTYIIAE
y POJIi MOCEepEeIHNKa, ajlie y BUMIAJIKY HEAOCSITHEHHS 3rOJAM CTOPIH, BIH MOXE YXBaJIMTH
pillicHHs, O0OB’sI3KOBE [JIsI CTOPIH; 2) paHHsS HeWTpaiabHa oiiHka (early neutral
evaluation) — e porec paHHbOI HEHTPAIBLHOI OLIHKK HMOBIPHOTO PE3YJbTATy, SKIIO
crpaBa Oyae po3TimaThcs B CY/i, il 3MIMCHIOE HE3aJIeKHUN OIHIOBAY (CIMEHHUMN
creriamict); 3) apOiTpak Ha OCHOBI HaZaHMWX JOKYMEHTIB (IPOBOAMTHCS 0€3 YCHHX
ciayxaHb); 4) KOpOTKUH apOirpaxk; 5) cHiBpoOITHUITBO ab0 CyMICHHUH TMiIXis,
0COOJIMBICTh IILOTO BHJY MOJISITAE Y TOMY, III0 MEPETOBOPHU BEAYTHCS Yepe3 aJBOKaTa
[125, c. 311].

Ha okpemy yBary 3acioyroBye cuctema BupimeHs cropis y COT. JlomoBnieHOCTI
npo MpaBuiia 1 MPOLEAYpPU BpEryiaoBaHHs cynepedok Bin 15 kBiras 1994 p. (mam —
Homosrnenicts) [51] y Mexax COT mepenbauae 3acHyBanHs OpraHy 3 BHPIIICHHS
CIIOpIB ISl peaiiBaiii mpaBwia 1 MPOLEAyp, TMOJIOXKEHb MPO KOHCYIbTAIii Ta
BPETYJIIOBAHHS CYIIEPEUOK.

[lepmmii erarm — KOHCY/bTAIli, JOOPI MOCIYTH, Y3TOKyBalIbHI IPOIEAYypH ad0
nocepenannTBo ['enepanmpHoro aupektopa COT. ToOrto, sAKImIO B MeX)ax OIHOTO
HAIIOHAJILHOTO MPaBOMOPAAKY OyJiM BUMHEHI NEBHI Aii, SKI TIEI0 YU IHIIOK MIPOIO
BIUIMHYJM Ha CTaH peuel B HIIOMY, CHIp Y TAKOMY BHUITaJKy MO€e OyTH BHPIIICHUN Yy
pasi, AKIIo 00u/Ba 3a3HaYEHI TPABONIOPSIKH ICHYIOTh Y JIepKaBax, siki € yieHamu COT,
Ta MalOTh MICIIE HETaTUBHI HACIAKH, 10 3a4iMar0Th 3akoHHI iHTepecu uneHa COT. Lei
eran € KOH(IASHIIAHUM. Y BHUMAAKy HEMOXJIMBOCTI JIATH KOHCEHCYCY B Mexkax
nepIoro eramy, ado KOJM OJHA 31 CTOPIH cHopy He Oakae OpaTu ydacTh y HbOMY —
IHIIIa CTOPOHA BIIPaBi BUMaraTy CTBOPEHHS TPYIH €KCIIEPTIB. 3a3Ha4YEHI BUIIE CTIOCOOU
BUPIIICHHS] CTIOPIB MOXKYTh 3aCTOCOBYBATUCH SIK O CTBOPEHHS I'PYIH €KCTEPTIB, TaK 1
i 9ac po3TIIsiAy CIOPY IPYHOI0 eKCIEPTIB.

Hpyruii eran — ctBopeHHs rpynu exkcneptiB ad hoc mix erinoro COT y cknani

TPphOX (3a CIEIATbHOI YroJ0K CTOPIH CHOpPY — IT'SITH) BUCOKOKBAI(PIKOBAHMX
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eKCIIePTIB, 110 JIOTh IHAUBIIYyaIbHO. J[0 eKcnepTiB BUCYBarOThCS Taki BUMOTH. Lle
MaroTh OYTH BUCOKOKBaITi(hiKOBaHi ypsiioBi Ta/ab0o HEypsAI0Bi 0co0u, 30KpemMa ocoou,
AK1 BXK€ MPALIOBAIM y IpyHax eKcnepTiB ado MmojaBalid 10 HEl CIpaBU, BUCTYMAIH SIK
npenctaBHUK wieHa COT abo cTOpOHHU, IO JOMOBIISIETHCS, BUKIAAAIN MDKHAPOJHE
TOProBeJbHE MPaBO YM MOJITOJIOTIIO a00 MaiuM MyOJiKaii y IuX ramy3sx, abo x
IpalfoBaId TOJOBHUM MPEACTABHUKOM Y cdepi ToproBenbHoi noruku yieHa COT.
I'pomansan unenis COT, ypsiau SKUX € CTOpOHAMH CYIIEPEUKH, a00 TPETI CTOPOHH, HE
MOXYTh TIPAIFOBATH y TPYII €KCIEPTIB, KA PO3TIIAAE IO CYNEPEUKy, SKIIO TUTbKH
CTOPOHH CYINEPEUKH HE MOTOASATHCS MPO iHIe. ['pymma eKkcrepTiB po3Tisiaae crpasy (y
3aKpUTOMY 3acCilaHHl) y ABOX acTeKTax — 3 Morisaay (akrty 13 mormsay npasa (cT. 11
JlomoBneHocTi). I3 gakTMUHOrO MOrIsAYy €KCHEpTHA rpyna BCTAHOBIOE (PAKTH, IO
MaroTh BITHOIIEHHS JIO0 MPEAMETa CHOpY B iX PO3BUTKY, a 3 MPAaBOBOi — OINHIOE 1X
BIIMOBIIHICTh (YM HEBIAIMOBIIHICTH) YMOBaMHM KOHKpETHOI yroau. Ciif HaroJIOCUTH,
Mo-TiepIie, MO eKCHepTH poOJIATh CBOT BUCHOBKHM TUIBKH III0JI0 3alMTaHb, SKI MPSIMO
MOCTaBJIEHI CTOPOHAMU CTOPY, MO-IpyTre, Hi eKCIepTHA rpyna, Hi AnesiiHui opran
HE MaroTh IIpaBa 3aliMaTUCS MPABOTBOPUICTIO.

Tpetiii etanm — anensIiiHe OCKAp)KCHHS PIMICHHS, MPUUHATOTO EKCIIEPTHOIO
rpymoro. ANENSIiifHANA OpraH CTBOPEHHH 1 (YHKITIOHY€E Ha TIOCTIHHIM 0CHOBI Opranom
3 BupimeHHs cnopiB COT, 3aciayxoBye amessiii 00 CIpaB, MPEACTABICHUX Ha
po3risia Tpyn ekcneptiB. Lleit opran ckiamaeTsesi 3 ceMu 0cCi0, TpU 3 SKUX BEIYTh
po3risiag Oyab-sikoi ojaHiEl crnpaBu. Jlo amensiiiifHOro opraHy BXOJSTh 0co0U 3
BU3HAHUM AaBTOPUTETOM, SKI JOBEJIM CBOK KOMIIETEHTHICTh Yy Tally3l IIpaBa,
MDKHapO/IHIMA TOPTIBIL Ta MPEIMETI OXOIIeHUX yroj. BoHn He moBUHHI OyTH MOB’ si3aH1
3 OyIb-IKUM ypsioM. 3a pe3yJibTaTaMi amnelsIiiHOTO PO3TIISY 3aTBEPKYETHCS 3BIT
AnensmiiHoro oprany Tosiopoto Oprany 3 BHpIIIGHHS CIHOpPIB 1 Oe3yMOBHO
NPUIMAETHCS CTOPOHAMHU CYTIEPEUKH, SIKIIO TUTLKH T0J10Ba OpraHy 3 BUPIIICHHS CIIOPIB
HE BUPIUINUTH NUIXOM KOHCEHCYCY HE 3aTBEpJKyBaTH 3BIT AMNEISALIAHOTO OpraHy
npoTtsrom 30 nHIB micis Horo po3noscroxkeHHs cepen Unenis COT.

YerBepTHil eran noJjsrae y 3arBepakeHi OpraHoM 3 BUPILIEHHS CHOPIB 3BITIB

AnensuifHoro oprany. 3BuuaiiHe (opmymoBaHHd OpraHy 3 BHpILIEHHS CHOPIB y
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TaKUX BUMAJAKaX 3BOJUTHCS 10 BUMOTHU MPO MPUBEACHHS MPOTU3aKOHHUX BHYTPILIHIX
3axoA1B «y BIANOBIHICTE A0 npaBa COT». CTopoHa, 10 BU3HAHA MOTEPIUIOI0, MA€E
micisl I[bOTO TMPaBO CTAaBUTH NHUTAaHHS [P0 MPUHHATTA «B3AEMONPUNHHATHUX
KOMIIEHCAIIMHUX 3aXO0JIB JIEpP>KaBOIO-MIOPYIIHUKOM. 3a BIICYTHOCTI MaTepiajibHOi
mkou notepnimid wieH COT oTpuMye mpaBo 3acTOCYBaTh KOHTP3aXOJW y BHUTJISII
MPU3YIMMHEHHS €KBIBAJICHTHOT TOPTOBOi MOCTYIKH, SK MPaBUJIO, B Tl camiid cdepi, e
BUHHK CITIp, OJEPKaBIIN TOIEPEAHbO HAICKHUN 103BUI. Haperrri, motepnutuii 4jicH
COT oTpumye TakoX TIpaBO 3IIMCHUTH 3YCTPIMHI peropcii. ApOiTpak TaKOX €
TOCTYIHUM JJ1s1 3acTocyBanHs uiieHaMu COT, BIH Moke OyTH 3aCTOCOBaHUH 32 YMOBHU
HAsIBHOCTI 3r0Ji1 000X CTOPIH CTIOPY.

Hayxosi [33; 189; 190] okpemo BHUAUIAIOTH IHCTHTYT oMOynacMeHa sik ABC.
TepmiH «OMOYJICMEH» 3aCTOCOBYETHCS J1JI1 TO3HAYEHHS PI3BHUX CYO’ €KTIB CyCTIUIbHUX
BinHOCHUH. Ko iierbest mpo nocanoBy 0co0y Jep>KaBHOI BIIQIN, HA IKY MOKJIa/1al0ThCs
(GYHKII KOHTPOJIIO 3a JOJEpKaHHSAM KOHCTUTYIIHHUX MpaB 1 CBOOOJ JIIOJAMHMU Ta
TPOMaJITHUHA, TO 3a3BUYall Y TAKOMY PO3YMIHHI OMOYICMEH HE MOKe OyTH BITHECEHUM
o ABC.

[IpoTe y nesikux 3apyODKHHX JAeprKaBax TEPMIH «OMOYICMEH» BUKOPHUCTOBYETHCS
s mo3HaueHHss ABC (cTpaxoBuit oMOyncMeH TOIO), 30KpeMa, BIH MOXKE JIITH B
pBHUX OpraHiBaliiiHux Gopmax:

1. He3anexHna exkcriepTusa AJisi BCTAaHOBJICHHA (PAaKTUUHUX OOCTaBHH CIIPaBU
(neutral expert fact-finding) — mporeaypa QOCATHEHHS CTOPOHAMH YIOJHM Ha OCHOBI
BHUCHOBKY KBali(hiKOBAaHOTO (axiBlisl, KU BUBYMB CIpPaBy 3 MOMIAAY (PAKTUYHOTO
ckiany. Llg mpouemypa 3acTOCOBYETbCS y BUNAJAKaX, KOJIM CHIp BKIIOYae B cede
PO3ODKHOCTI, JJIs1 BPETYJIOBAaHHS SIKMX TOTPIOHI CIeliaibHI 3HAHHS (TEXHIUHI,
(iHaHCOBI TOIIO), 1 came Ii PO3ODLKHOCTI MEPENIKOIKAIOTh TOCITHEHHIO YIOIU MDK
croponamu [132, c. 160].

2. KopnoparuBamit abo opraHBamiiHuii omOyacMmeH (corporate  abo
organizational ombudsman) € BHYTpIIHIM CTPYKTYPHHUM €JIEMEHTOM OpTaHBallii, SKui

3AIMCHIOE BPETYJIOBaHHS KOH(IIKTIB, SIKI BUHMKAIOTh y MEXKax L€l opraHi3aui, €
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MOCTIHHO MAII0YOI0 CIIy>K0010, 10 SIKOT 3allikaBlieHI 0cOOM MOXKYTh 3BEepTaTuCs 3a
notpedoro [132, c. 169].

bararo HaykoBIIiB po3riisaaioTh cya0By Memiamiro (court mediaton, court related
mediation) sk camocTiitauii Bunm ABC. BogHouac pocuTh dacTto 1€ TepMiH
3aCTOCOBYIOTh JIO IIPOIIEYP, SKi MAIOTh MaJIO CIIUILHOTO 3 MEMIaIlier0. 3aKOHOaBCTBOM
TSSIKUX JIep KaB Tepe0adeHO MOKIIMBICTh YKJIQJICHHS JJOCYI0OBO1 yT'OJIH 3 TIPABOC Y IISIM
B OOMIH Ha CHIBIpAIO 3 MPAaBOOXOPOHHUMH OpraHaMH Ta CIPHUSHHS B PO3KPHUTTI
3JI0YHMHY, 0C00a pO3paxoBy€e OTPUMATH HE OUTIIE MOJIOBUHU BCTAHOBJICHOTO 3aKOHOM
CTPOKY a00 TOBHICTIO 3BUIBHUTHUCS BII KPUMIHAJIHLHOI BiIMOBITATLHOCTL. CTOPOHOIO
TaKoi YroAW MOXYThb OyTH YyYaCHUKH, OPTAHI3ATOPH, TMOCIOHWUKH, CIIBYYaCHUKH
3n0unHy. [IpoTe Taka yroja He Ma€ HIMOTO CIUILHOTO 3 MEMIAIEI0 UM IHITMMU BUIAMHU
ABC, amxke misg 1MX BIIHOCHMH He XapakTepHi o3Haku ABC: a) noOpoBulbHMI Ta
KOHCEHCYaJIbHUW XapakTep; 0) MIKOHTPOJBHICTH CTOPOHAM NpOLeAypU (MOKIUBICTH
BHU3HAYaTH YMOBH Ta MpaBWia MPOBEACHHS MEPETOBOPIB; B) 1OOPOBUILHE BUKOHAHHS
pIlIeHHs; T) KOH(MIMEHIMHICTh. YToJa 3 TPaBOCYIAISIM Ma€ HE JOOPOBUILHHMM 1
KOHCEHCYAJTbHUA XapakTep, a, WMOBIPHIIE, «MPOXAIbHHN» YW «BUMYIICHUI», Y
TIMCHOCTI O(POPMITFOETBCS Yepe3 MOCEPETHUKIB, piaie — Oe3MmocepeaHbo, BIICYTHS
PIBHICTH CTOPIH — BUPIMIAIbHE 3HAYCHHS MAOTh MPABOOXOPOHHI OPTaHH Ta CY/I.

«Enextponne BupimenHs crnopiB» («Electronic Dispute Resolution») — meit
TEpPMIH, Ha JyMKY HayKOBLIB, € OUIbII IIMPOKUM IMOPIBHSHO 3 «IHTEPHET BUPILICHHS
cropiB» («Internet Dispute Resolution») Ta «onHmaiH-BupileHHs cropi» («Online
Dispute Resolution») [120]. 3anexxHo Bim METOIB BHUPIIICHHS CIIOPIB, PO3PI3HAIOTH
Taki OCHOBHI BUJM OHJIAMH-BUPIIMICHHS CYIEPEYOK: a) BHUPIIICHHS CYMNEpEeuoK 13
BUKOPUCTAHHAM EKCTIEPTHOI CHUCTEMH 3 aBTOMATUYHOTO BHPIIICHHS CYINEpedokK; O)
OHJIaliH-apOITpaX; B) OHJAWH-MEAIallisg; T) OHJANH-BUPIIIEHHS CYMEpPE4YoK 31
croskuBadamu [43].

EnektpoHHe BUpIIEHHS CHIOPIB — 1LI€ CYKYNHICTh METO/IB BPET'Y/IIOBaHHS CIIOPIB
(KOH(JTIKTIB) 13 3aCTOCYBaHHSIM IHTEPHET-TEXHOJIOTIH. Takok BU3HAYAIOTH SIK pO3POOKY
nporpaM Ta 0OYHMCIIOBAIbHUX MEPEXK AJIi BUPIIIEHHS CIOPIB 3a JOTIOMOTOI0 METOIIB

aIbTEPHATUBHOTO BUpILLIEHHs cnopiB. Ha qymKy Nneskux npaBo3HaBILIB, albTEPHATUBHI
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3aco0M BpETYIIOBaHHSA CHOPIB Ta €JIEKTPOHHE BHPIMICHHS CIOPIB HaOyBalOTh
HNOMYJISIPHOCTI YEPE3 TPU XAPAKTEPUCTUKU CaMOi Mepexi IHTepHeT: a) Hu3bKkuii 6ap’ep
IUIsL BCTYyIy Oyab-sKHX OCi0 y IpaBOBIIHOCHHM y Mepexi [HrepHer; 0) reorpadiuHa
BUIKPUTICTh €JIEKTPOHHOI KOMepLii; B) [HTEpHET € rmo0aibHOI0 CUCTEMOIO, & OTXKE, Y
IPaBOBIITHOCUHU MOXYTh BCTyHaru OYJb-sKI 0cOOH, 0€3 OOMEXEHHsS TEpUTOPIEI0
neBHOT neprkaBu [148, c. 244].

VY Hinepmangax 3 2007 p. 3aCTOCOBY€ThCS OHIaMH-TUIaThopMa «{opoxkHs KapTa
npaBocynas» (Rechtwijzer). Boma pae MOXIMBICTE TapaM JOMOBHUTHCS IIPO
po3aydeHHs 1 BuUmUiaTy amMeHTiB Ha fired. Illopoxy Omm3pko 700 po3nydeHb
odopmisieTbes 3a 1onomMororo Rechtwijzer. Bona po3mmpioe cBo€ 3aCTOCYBaHHS TaKOK
1 Ha BUPILUIEHHSI TPYIOBUX CHOPIB Ta CIOPIB 32 JOTOBOpaMH OpeHau. BukopuctoBye
ATOPUTMH TIOIIYKY MOKJIMBUX JOMOBJIEHOCTEW 1 mpomoHye pimeHHs. [IpoTe skmio
JIOMOBUTHCSI HE BJA€THCS, CTOPOHH MOXKYTh 3BEpPHYTHCS A0 Mefiaropa. Y pasi
HEJOCATHEHHS TOMOBJICHOCTI Uuepe3 MeIalliio MOKJIMBUM € 3BEPHEHHS 110 apOiTpa 3a
000B’SI3KOBHM JIJIS1 CTOPIH PillICHHSM, aJie 1ie BinOyBaeThcs yuiie y 5 % punaakax [43].
[ToxiOHI OHIAWH-TIOCTYTH HA0yBaIOTh BCE OUTHIIIOTO TTOIIHPCHHS.

CroromHi Bke po3po0JeHa Ta BNPOBaIKEHA IIaTGopma OHIAWH-BHPIIICHHS
cropie Online Dispute Resolution (ODR), mbk crnoxuBauam i toproBisiMm 3 €C,
Hopserii, Icmannii ta Jlixrenmreliny. Bona mae 3Mory BiagHatu po30DKHOCTI,
OB’ 13aH13 OHJIAH-TIOKYTIKaMH TOBapiB 1 MOCIyYT, 0€3 3BepHEHHs A0 cyny. [Inardpopma
ODR He noB’si3aHa Hi 3 OJIHAM MPOJIaBIIEM, i1 MOKHA BUKOPUCTOBYBATH, 00 TMOJIaTH
CKapry JI0 3aTBEP/IKEHOTO OpTaHy BUPIIIEHHS CIOPIB, SIKAH € HEyNepemKeHO
opraniBaiiero abo ¢GBUYHOI 0CO0000, SKa JOMOMAarae CIoXKUBadyaM 1 TOPTOBIIM
IOCATTH To3acyfgoBoro BperymoBaHHs. [Inmarpopma ODR mpocta y BuKOpHCTaHHI 1
J03BOJIIE KOPUCTyBa4yaM IIOETAlHO 3AIMCHIOBAaTH yCl1 Ail MO0 BHUPIIMIEHHS CIIOPIB,
Hajmae mepekiaau Ha Bcix moBax €C. BuxopuctoByroum ODR, croxuBadi MOXYTh
OTpUMAaTH CHPABEIMBI pe3yIbTaTH OE3KOIITOBHO a00 3a JayXKe HEBENHUKY IUIaTy, TOMl
K TOPTOBLI1 MOXKYTh YHUKHYTH JOPOTUX IPOLEAYP CYAOBUX PO3IIIAAIB 1 HIATPUMYBATH
XOpOIill BITHOCUHU 3 KIIIEHTaMHU.

[Ipoananizyemo eramnu siki nepeadadeHi AJisl BpEryJIOBAHHS CIIOKMBYHMX CIIOP IB.
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[lepumii eran — noxanua ckapru. o6 mogatu ckapry, crokuBay 1 IpoaaBellb
noBuHHI nepeOyBat Ha Tteputopie €C adbo Hopserii, Icnanai Ta JlixTeHuuTelny;
3alOBHIOETHCS (hOpMa OHIAWH-CKApru. Y Hid Mae OyTu iHpOpMaILls MPO CIOKUBAYA,
NpOJIaBlisl, MOKYIKY, MOCHIYry, CYTHICTb CKapru. MojkHa 3aBaHTaXUTH OyAb-sKi
BUIMOBIIHI JOKYMEHTH (HAlpUKIaA, paxyHOK-(akTypy, 3aMOBJICHHS Ha MOCTaBKY
TOIILIO).

Hpyruii eran — BUOIp OpTraHy BHUPINICHHS CHOPIB. SIK TUILKK IPOJIaBEIb
NOTOJUBCS BUKOPUCTOBYBATU MPOLEAYPY BUPIIIEHHS CHOPIB AJISl PO3IIILY CKapri,
Hagaerbcs 30 AHIB IS Y3TOKCHHS OpraHy BHUPIMICHHS CTOPIB, SKUM Oynae HOro
BupimyBatu. [Iponasens yepe3 miathopmy MOXKe 3alIpOTIOHYBATH IHCTUTYIIIIO OJTHOTO
a00 JEeKUTbKOX OpraHiB BUPILIEHHS CIOPIB, 3JaTHUX HOT0 PO3TJIIHYTU. 3asBHUK MOXKE
03HAOMHUTHUCA 3 1H(OPMAIEIO PO OPraHu 3 BUPILIEHHA cnopiB (300pu, reorpadne
OXOIUICHHS, IPOIIEAYPH TOIIO), 1100 MEPEKOHATHUCS, [0 BOHU PO3TJISAAI0Th BIITOBIIHI
CKapru. SIKio crokuBay 1 IpoaaBellb HE MOXKYTh MTOTOJAUTH OpraH BUPILICHHS CIIOPIB
npoTsiroMm 30 IHIB, iM BIIMOBIISIOTH Y PO3TJIAIL CIIOPY.

Tpertiit eram — po3TisAa cKapru. SIK TUILKKM OpTaH BUPIMICHHS CIIOPIB MpHIME
pIICHHS IIOJA0 CKaprd, Mpo Iie 3a3HadaeTbes Ha 1uargopmi ODR, a croponwm
OTPUMYIOTh BIIHOBIIHI ToBinoMicHHS. [1l06 o3HaiioMuTHCS 13 pIMIEHHSAM, TOTPIOHO
YBIATH B CBiii OOJIIKOBHIA 3aIUC.

CBiTOB1 TOpriBenbHI MaigaHuuku, Takl gk e€Bay, PayPal, Alibaba, Taobao,
3pO3yMUIM B@XKJIMBICTh €(PEKTUBHOTO BHUPIILIEHHS CIOPIB MDK KOHTpareHTaMu Ta
PO3pOOMIIN CHeliaibHI €IEKTPOHHI CUCTEMH, /i€ MPOLIEC BPETYIIIOBAHHS CYNEPEUYOK €
MaKCUMAJILHO 3pPy4YHUM, IIBUAKUM Ta HaBitk Oe3komroBHUM. Y CIIA onnaiin-
BUPIILICHHSI CYNEPEYOK 3aCTOCOBYETHCS B EJIEKTPOHHINA KOMeplii kommaHisiMu eBay
(157 mun xopucTyBauiB) Ta Amazon (244 mMaH KopuctyBadiB). J{isi BUpIIEHHs CTIOPIB
oHIalH Ha eBay Oyma po3po0OiieHa creriaipHa nmporpaMa B (GopMi EHTPY BUPIMICHHS
ciopiB (me xomryBajo kommanii 10 wmiH nponapiB). Bona mokazye BHCOKY
e(EKTUBHICTb, MAKCUMAJILHUN TEPMIH JJIs1 BUpILIeHHs cynepeyok — 12 nuiB. [lopoky
Ha caiiti eBay Omm3bko 60 MJIH CynepedoK BUPIIIYIOTHCS OHJIANH, MpU 1boMy: 90 % —

CremialbHUM MpOTrpaMHUM 3abe3neueHHsM Oe3 BTpydaHHs Jnoned; 50 % — 3a
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pe3yabTaTaMu IEPEroBOPIB MK MPOoJIaBieM 1 mokyniem; 99,999 % — ne ockapKyroTbcst
y cyni [43].

Ille oaHa, AOCWUTH BiIOMa BIIKpUTA IulaTopma JJisi BUPILEHHS CYNEPEdyOK
onnaiiH — Modria. BoHa ckiamaetbcss 13 4OTUPHOX MOJYIIB, SIKI SBJISIIOTH COOOO
YOTUPHU CTaJlii OHJIAMH-BUPIIIEHHS CYMEpeyoK: MIarHOCTHKA MpOoOJIeMHU, TeperoBopH,
Mmemiamis Ta apOirpaxk. [Ipu nmbomy mmardgopma mgae 3MOTy 3aCTOCOBYBATH Il MOIYJI Y
BUIbHIN MOCIIOBHOCTI, CTBOPIOIOYH CBIi MOPSAAOK BUpileHHs cropis [43].

CproroaHi JOCHTHh MOIIMPEHOI € TEHACHIIS 30MKEHHS apOITpaKy 3 IHIIMMH
ABC, Takumu K Memiallis 1 KOHCHTAIis, OCKUITbKA BOHHU ITPOITOHYIOTH Ti TIEpEBary, siki
BTpaTUB apOiTpax. Y 3B’ 53Ky 3 UM JOLUILHOIO YSIBISIETHCS KOHBEPTEHIIIS apOiTpaxky
ta HIMX BUAB ABC sk Ha mpakTulli, Tak 1 B aKTaX HOPMAaTWBHOT'O PETYJIOBaHHS,
IUIIXOM JIOMOBHEHHS OCTAaHHIX HOopMmamu mpo Buam i cmocoou ABC. Ilpu mpomy
BXJIMBO HE OOMEXKYBATHCS TepepaxyBaHHSIM THX YW IHIIMX aJbTCPHATUBHUX BHIIB
BUPIILIEHHS CTIOPIB, a nepen0adyuTy HOB1 (KOMOiIHOBaH1) crnocoOu. 30Kkpema, HayKOBIII
IPOTIOHYIOTh MOKPOKOBHUH CIOCIO BUPIMICHHS CHOPIB, IPHU SIKOMY CTOPOHU MOXKYTh
3BEPHYTHCS TEepeAyCiM 10 Memialli abo KOHCHIaIli, a B pa3l HeAOCATHEHHS 0a)KaHOTO

pe3ynbTary, — B apoirpax [127, c. 9].

BucHoBKH 10 po3ainy 2

1. [lonsaTTs «apOirpax» MOKE MaTu PI3HUM 3MICT: MO-MEpIIe, MEXaH13M 1 croci0
BUPIIICHHS CIIOPIB; MO-APYTe, OpTraH, CTBOPEHUH I PO3TII LY apOITpadUTLHUX CIIOPIB;
MO-TPETE, TPOLECAYPY, 3a SKOI BIiIOYBAETHCS BHPIIICHHS CIIOPY; IO-YETBEPTE,
MO3HAYCHHS apOITPIB, K1 PO3TIISAAAI0Th KOXKEH KOHKPETHHUH CITip (CKIaa apOITpaxy).

2. ABTOHOMHa Teopisa apOITpaxky Ha BIAMIHY Bif JOTOBIpHOI, MpoOIECyanbHOT,
3MIMIAHOT, HAHOUTHII ITOBHO OXOILIIOE BC1 aCTIEKTH MOTO ITPABOBO1 MPHUPOIH, i1 OcepasiM
€ 1mes aBTOHOMHOCTI apOITpaky IIOJO HAI[lOHAIBbHUX CYJOBHUX CHCTEM,
HEMANOPSAAKOBAHOCTI (MIHIMIbHOI MIAMOPSAAKOBAHOCTI) HOpPMaMm Hal[l0HAJIbHOTO

3aKOHOJABCTBa, CBOOOAM BOJI CTOpPIH Yy BHOOpPl MaTepiaibHO-NPAaBOBOrO Ta
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MPOIECYAIbHO-TIPABOBOI 0 PETYJIIOBAHHS, CAMOCTIHHOTO BU3HAYEHHS MOCIIOBHOCTI Ta
NOPSAKY 3aCTOCYBAaHHS NMPOLEAYP IIPU BUPILIEHHS CHOPIB.

3. IlocepenHUUTBO — 1€ CMOCIO BUPILIEHHS CIOPIB 3a JIONMOMOIOK TPEThOT
CTOpPOHHU (TIOCEPEIHUKA), KA JOTIOMarae CTOpOHaM HaJIaroJAMTH MPO1IeC KOMYHIKAIIil Ta
aHAIBY KOH(IIKTHOT CUTYyaIlii TAKUM YMHOM, 11100 BOHU CaMOCTIHHO 3MOTJIA BUSBUTH
Ta oOpaTu TOW BapiaHT BUPIMICHHS KOHQIIKTY, SKUH 3aJ0BOJIbHUB OW IHTEpECHU Ta
MOTpPeOM BCIX HOTO YIaCHHUKIB.

4. PBHOBUAMU MTOHATTS «IIOCEPEIHUIITBOY € «MEIIaIlis» 1 «K KOHCHTIAIS, BOHH
OJM3BKI 3a CBOEIO CYTHICTIO, aji¢ HE TOTOXHI. KITFOYOBOIO BIIMIHHICTIO IIMX JBOX
CIoco01B € PoJib TPETHOI1 CTOPOHU. Tak, MeaiaTop AoMOMarae CTOpoOHaM, KOOTIepye Ta
CIIBIPALOE 3 HUMH, ajie HE pOOUTH MPOMO3ULLIl IOI0 IUIAXIB BUPILIEHHS CIIOPY, SKILO
CTOPOHH PO 1€ HE MOMPOCATh. HaromicTk, min yac KOHCUIIAL TOCEPETHHUK MPOMOHYE
BapiaHTH BUPIIIEHHS CIOPIB IS CTOPIH.

5. 3akoHOJaBYE PEryytoBaHHs Me[ialli Ma€e OyTH MIHIMAJIbLHUM 1 IOCTaTHIM JJIs
3a0e3MeueHHs TOTPUMaHHS OaaHCy IHTEPECIB yCIX YYACHHKIB, a TAKOXK JIJI HATEKHOTO
rapaHTyBaHHS TIpaB OcCI0, IO 3BEPTAIOTHCSA 10 MOCHyr Mmemiaropa. O4eBHIHO, IO
3aKOHO/IaBY€ 3aKPIUICHHS MPUHIIMITIB MEiallii, BAMOT JI0 MEIIaTOPiB, BUIIB MMPABOBUX
CIIOPIB, y SIKHX HE 3aCTOCOBYETHCS MeEmiallisi, 0OCOOJMBOCTI 3aCTOCYBAaHHS Meiarlii B
noeaHanH1 3 iHmmMH Bugamu ABC Ta 1i ciiBBITHOIIICHHS 3 Jep>KaBHUM CYTOYWHCTBOM
€ HEOOXIIHUM, OJIHaK JIeTaIbHE YHOPMYBaHHS MPOLEAYpPU MEIalil Ta IHIUMX [MUTaHb
JISUTbHOCTI MEAIaTOPIB € HEMOIUIHHUM.

6. [Teperoopu sik pizHOBUI ABC — 11€ Ipo11ec B3aeMO/Iii MK CTOPOHAMHU CIIOPY,
0e3 3alydeHHs] TPEThOi CTOPOHH, HAMpPaBJICHUM HA JOCATHEHHSI JOMOBJICHOCTEH, SKI
0a3yl0ThbCS Ha CIUTLHOMY IHTEPECI, 3 METOI0 BUPILLIEHHS MPaBOBOro cropy. Pazom 3
THM, SIKIIIO CTOPOHAM HE BAAJIOCS IIATH 3TOJIA, TIEPErOBOPU MOXKHA PO3IIIAIATH SK
ckimanHuk (eramn) iHmmX BuaiB ABC.

7. PzroBugom ABC € Pana 3 BupiieHHS! CIIOPiB, OJHIEIO 3 KJIIFOUOBHUX MepeBar
BUPILIEHHS CTHOPIB 3a il JOMOMOTOI € PO3TJISJ CIpaBH BHUCOKOKBaNi(pIKOBAHUMU
CIEUIaTICTAaMU B KOHKPETHIA ramysi, 0 OCOOJMBO JOpPEYHO y cdepl OyaIBHUITBA

(UMBUIbHA 1HXKEHEpPIs, MOpPChbKa IHXKEHEpIs, METPO, aepoNOpPTH TOIIO). BupimeHHs
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TaKuX CIIOPIB NOTPeOye CrEeIAIbHUX 3HaHb 1 HE MOXKeE OyTH MPOBENEHUM 0CO0aMu, SIK1
TaKMX 3HaHb HE MAIOTh.

8. JlocuTh MOMMPEHMMHU € 3MIlIaHl CIOCOOM BUPIILIEHHS CHOPIB (IIEPEroBOpHU-
apOiTpax abo Memiamisi-apoiTpax). Y TakuxX BHUIAJIKaxX CIIOYATKy BIIBOJAUTHCS 4dac JJis
MEepPEroBopiB ad0 IMOCEPENHUK OPraHBOBYE MPOILEAYypYy Memiaiii. Yrojaow CTOpiH
nependavyaroThCsl TOBHOBAXKEHHSI TPEThOiI CTOPOHM IIOAO pOJi apditpa y BHUIAIKY
HEMOYKJIMBOCTI JJOCATHYTH YTOJIM CaMOCTIHHO. Pe3ynbTaT Takoro Buay ABC mosxe Oyt
JBOSIKHI — CTOPOHH MOXKYTh CaMi JOCSITTH 3Tr011, a00 Y pa3i HEMOKJIMBOCTI CAMOCTIHHO
BHUPIIIATH CITIP, OTPUMAIOTh PIllICHHS apOiTpa.

9. CporojiHI 3pocTae TEHIEHINS 30mKeHHs apOirpaxy 3 HimmMu ABC, Takumu
AK MeJialisl 1 KOHCWIALIs, OCKUIbKA BOHM IPOIOHYIOTH TI MEPEBAru, SIKUX HE Mae
apOitpax. Y 3B 3Ky 3 UM JOUUIbHOIO YSIBISIETHCS KOHBEPTEHLIS apOITpaXKy Ta IHIIMX
BuAiB ABC sk Ha mpakTHil, TaKk i B aKTaX HOPMATUBHOTO DPETYIIOBaHHS, HUIIXOM
JIOTIOBHEHHSI OCTaHHIX HOpMamu mpo Buiu i cnocodu ABC. [Ipu nbomMy BaXIMBO HE
0OMEXyBaTHCSl MEpepaxyBaHHSAM THUX UM IHIIMX albTEPHATUBHUX BHJIIB BHUPIIICHHS
CIIOpIB, a TepeadaYnuTH HOBI (KOMOIHOBAH1) CIIOCOOH.

10. YxmameHHs AOCYAOBOi yroaW 3 MPaBOCYAAsIM B OOMIH Ha CITIBIIPAIIO 3
IPABOOXOPOHHUMHU OpPTaHAMHU Ta CUPHUSIHHS B PO3KPUTTI 3M04MHY He € BugoM ABC,
ke U1 UMX BIJHOCHH HE XapakTepHl: a) MOOpPOBUILHMM Ta KOHCEHCYaJbHUN
Xapakrep; 0) MAKOHTPOJBHICT CTOPOHAM NPOLEAYPH (MOKIMBICTS BU3HAYaTH YMOBU
Ta MpaBUja MPOBEJACHHS NEPEroBOPIB; B) TOOPOBUILHE BUKOHAHHS PILICHHS; T)
KOH(IIEHIIMHICT. YT0/a 3 MPaBOCYAIsSIM HE Ma€ TOOPOBUTLHOTO Ta KOHCEHCYAIbHOTO
XapakTepy (CKOpIle «IIPOXadbHUW» YW «BUMYIICHHI ), BIACYTHS PIBHICTH CTOPIH —
BUpIIIaJIbHE 3HAYECHHS MaIOTh MPABOOXOPOHHI OPTaHH Ta CY]I.

11. EnexTpoHHE BHPIIIEHHS CHOPIB — II€ CYKYIHICTh METOJIIB BPEryJIIOBaHHS
cropiB (KOH(JIIKTIB) 13 3aCTOCYBAHHIM IHTEPHET-TEXHOJIOTIH, CICHIATbHUX TPOTPaM.
3pocTaroya nomysipHicTs Takoro Buay ABC 3yMoBieHa: a) MOXIIMBICTIO BCTYITY OYy/Ib -
AKX 0Ci0 (pe3uIeHTH, HEepPEe3HJIEHTH) Y MNPaBOBIIHOCHHU y Mepexi Inrepher; O)
BIIKPUTICTIO €JIEKTPOHHOI KOMEpIIii; B) NPOCTOTOI MPOIEAYp; TI) IIBUAKICTIO

BUPILLIEHHSI CIIOPIB.
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PO3JILI 3
BIIPOBAI’KEHHSI AJTb TEPHATUBHUX CITOCOBIB BUPIIIEHHS
IMPABOBHUX CITOPIB B YKPAiHI

3.1. IlpaBoBa OCHOBHA BIPOBA/’KEHHsI AaJbTEPHATHBHUX CHOCOOIB
BUPILLICHHSI MIPABOBHUX CIOPIB B YKpaiHi

Ilepexin Ykpainu 10 pUHKOBHX BITHOCHH Ta MPaBOBE PETYyJIOBaHHS OCTaHHIX
OHOBJICHUM 3aKOHOJ/JIABCTBOM 3YMOBITIIOIOTh HEOOXITHICTH CTBOPEHHS OUIBII MIMPOKUX
MoxuBOCcTel BHKOopHUCTaHHS ABC sk pBHUHMMH, Tak IOPpUIAUYHAMH ocoOamu. Y
MEXax pO3BUTKY EKOHOMIMHOI CBOOO 1M Ta O13HECCEPENOBUILA CY0’ €KTH TPABOBITHOCUH
BCE OUIbII 3allKaBJIEHI y THYYKHUX, ONEPATUBHUX CIOCO0AX BPETYJIOBaHHS CIIOPIB.
VYKpaiHChbKI TPOMAJSAHM B pa3l MOPYIIEHHS I1XHIX 0OpaB HaWyacTille YHUKAIOTh
3BEpHEHHS JI0 CyIy, 0aratboX JIIKae JTOPOTHM, JOBrOCTPOKOBUN CYTOBUN PO3TIISI,
CEpHO3HOI0 MPOOJIEMOI0 € TakO>X HEBUKOHAHHS CYIOBUX pIllleHb, BEIMKI HapIKaHHS
BUKJIMKAe po0OOTa IepKaBHUX BUKOHABIIB [42, C. 58].

Y 2006 p. Mikuapoana ¢inancosa kopropamis (IFC) — unen rpynu CBitoBOro
banky, 1m0 mpaiioe 3 NPUBAaTHUM CEKTOPOM 3a MIATPUMKH ATEHTCTBA 3 IHUTaHb
MDKHApOJHOT CHIBIIpAIll Ta PO3BUTKY, MTOCITIIHKYIOYH METOAU BUPIIIEHHS KOMEPUITHUX
CropiB B YKpaiHl, JIflJa BUCHOBKY MpO T€, IO B KpaiHl NPakTUYHO BIICYTHI
aTbTEpHATHBY CYJJOBOMY BPET'YJIIOBAaHHIO CIIOPIB.

[IpaBoBoto ocHoBoto BrpoBakeHHsT ABC B Ykpaini € Koncturyiis Ykpainu,
YWHHI MDKHapOJIHI JOTOBOPH, 3roja Ha 00OOB’A3KOBICTh SIKMX HajgaHa BepXoBHOIO
Panoro Ykpainu, 3akonu, ykaszu [Ipesunenra Ykpainu Ta iHII MiA3aKOHHI aKTH.

OcHOBHMIA 3aKOH BCTaHOBJIIOE, IO TPABOCYAJAsS B YKpaiHi 3/iHCHIOIOTH
BUKJIFOYHO CYJIH, iX FOPUCIUKINS MOIMPIOETHCS HA OyIb-IKUH IOPUIAWYHHMA CIIp Ta
Oyap-siKke KpUMiHAILHE OOBHMHYBAuEHHS, a TAaKOXK BOHM PO3TJISJAIOTH IHIIN CTIPABH Y
nepen0ayeHNX 3akOHOM Bunankax. JlemeryBanHs (QyHKUIM Cy[iB, a TakKoX
OPUBJIACHEHHS IMX (QYHKUIM IHIIMMM OpTraHaMyd YM MOCAJAOBUMH 0cCO0aMHu, He

nonyckatotecs (cT. 124). Ilin npaBocyaasiM po3yMIETbCS MPABO3aCTOCOBHA JISIIbHICTh
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Cyy 3 PO3IJsiAy 1 BUPILEHHS Y BCTAHOBJIEHOMY 3aKOHOM IMPOLIECYATbHOMY MOPSAIKY
BIIHECEHUX JO MOro KOMIETEHIll IUMBUIbHUX, TOCHOJAPChKUX, KPUMIHAIBHUX 1
aJIMIHICTPATUBHUX CHPAB 3 METOI0 OXOPOHU MPaB Ta CBOOO JIOAUHU 1 TPOMASIHHHA,
IpaB 1 3aKOHHUX IHTEPECIB IOPUINYHUX OCiO Ta iHTepeciB aepxkaBu [ 28, c. 721]. Takuit
ninxin He 3anuiinae npoctopy A ABC.

Boanouac €CIUI 1 MbKHApOIH1 IHCTUTYILI HE TyMadarh CyJl HACTUIbKU BY3bKO.
Posrmsamaroun crnpaBu mono Ykpainm, €CIUI BimHIC 10 CYI0OBHX YCTaHOB TaKOX
MKAC mpu TIIII Ykpainu (pimennst y crpasi «Perear Kommani nmpotn Ykpaiau») Ta
KOMICIF0O 3 TpyaoBHX cmopiB (pimeHHsS y cmpaBax «PomamoB mpotu Ykpainmy,
«byxoBenp mpotu Ykpaiam»). OkpiM TOoro, BuU3Ha4darouum 3aBaanHs cyny, €CILI
HaroJoIlye Ha TOMY, 110 CYJOBOTO pO3IJIAAYy NOTPEOYIOTh Tl CIPABH, Y SIKUX € «CIIIP»
PO «IPaBO», peaTbHUI 1 CEPHO3HUIM, KU MOXKE CTOCYBAaTUCh SIK CAMOTO ICHYBAaHHS
npaBa, Tak 1 cdepu MHoro ni. Pe3ymbraT CcyaoBOro po3risgy MHOBUHEH MaTu
Oe3nocepeaHe 3HAUCHHS ISl BCTAHOBJICHHS LIbOTO TpaBa (PILIEHHs Yy ClpaBax « AJUiaH
Sxo6ccon nmpotu Iserii» (Allan Jacobsson v. Sweden), «I'ycrapcon mpotu IIBerii»
(«Lennart Gustafsson v. Sweden»), «®pinnengep nmpotu Opanmii» («Frydlender v.
France»). He cynepeuntumyts €KII xii nepskxaBu, sika mependadnTh MEBHI 03aCy10B1
POIEAYPH, ICHYBaHHS aaMIHICTPAaTUBHUX OPraHiB, siki O MOTJIM BHPIIITyBaTH CIpaBU
neBHUX Kareropii (pimenHst y cmpasi «Jle Konr, Ban Jlesen 1 [le Maitep mpotu
benbrii») [32]. 3a Takoro migXoay pO3MIMPIOETHCS TOHSATTS CYIY, & TAKOX CIEKTp
croco6iB BuUpimieHHs MpaBoBuUx cropiB. O. OBYapeHKO 3a3Hayae, MO0 BIYYHOIO
BUJIAETHCS aHAJIOT11 aMepuKaHChKuX yueHux JIx. Mapkca, E. Jlxouncona 1 [1. [llantona:
OpieHTAlllsl MPAaBOBOI CUCTEMHU HA BPETYJIOBAHHS CHOPIB BUKIIOYHO 3a JOMOMOTOIO
cyny o3Hauajga 0 Te came, IO W OpieHTALs] MEAMIIMHUA Ha XIPYpPriUHY OIEpaiio sK
€IMHUN METOJ JIIKyBaHHS XBopo©O [136, c. 167].

3rigHo 3 4. 4 c1. 124 KoHctutymii YkpaiHu 3aKOHOM MOXe OyTH BU3HAUYCHUN
000B’SI3KOBUN JOCYOBUN MOPSANOK yperymoBaHHs crnopy. Odimiiine TiiymadeHHs
nosioxkeHHst 4. 4 c¢T. 124 KCVY He 37a1iicHIOBaB, OJHAK CY/JI1 BHCJIOBIIOBAIUCS 100
3a3HaueHoi Hopmu B okpemid aymii. Cyaas KCY M. D'ynpraii 3a3HauuB: «Taka

pe,[[aKI_[iSI BKa3aHOT'O IIOJIOXKCHHA € HCAOCTAaTHbO 06prHTOBaHOIO 3 oAy Ha T¢, 110
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BOHa c(hopMyIbOBaHA 3aHA/ITO AOCTPAKTHO 1 HEAOCTATHHO YITKO. 32 YMOBHU HaOpaHHS
YUHHOCTI 3aKOHOTIPOEKTOM TaKe MOJIOKEHHS, IK HOpMa MPSMO1 J1il, MOKe MPU3BECTH JI0
O€3MIICTaBHOI BIIMOBM y MPUHHATTI MO30BHHUX 3asB B TPOMaAsH Ta CTBOPUTH
nepeayMOBY NIl HEOOTPYHTOBAHOTO OOMEKEHHS TMpaBa Ha CYJOBUH 3aXUCT (4acTUHA
TpeTs CTaTTi 8, YacTUHU nepia, Apyra ctarti 55 Koncturyuii Ykpainun). Kpim Toro, 3a
CBOIM 3MICTOM IIOJIOKEHHS IIOJ0 MOXJIMBOTO JOCYAOBOTO MOPSIKY BPETYIFOBAHHS
CIIOpY 3aKOHOM He € mpenmeroM ctatTi 124 Koncturymii Ykpainu, sska MICTUTBCS B Ti
po3aim VII “IlpaBocynns”, a crocyeTbest ctarti 92 OcHOBHOTO 3akoHY YKpaiHH, Y
SKIA BCTAHOBJIGHO KOJIO CYCIHUILHHUX MPaBOBIIHOCHH, II0 BU3HAYAIOTHCS BUKIIOYHO
3akoHaMu Ykpaiau» [138].

Cynns KCVY 1. Cninenko 3 npuBoay 000B’ 13KOBOTO JOCYIOBOTO YPEryJIFOBaHHS
NEBHUX CIOPIB B 0coOmuBIi qymil 3a3HaunB: « Konctutyuiinum Cynom YkpaiHu Bxke
oyno npuitHsaTo Pimenns Bix 9 mumuas 2002 p. Ne 15-pn/2002, ne, 30kpema, 3a3Ha4ueHO,
mo “oOpaHHS TEBHOTO 3aco0y MPAaBOBOTO 3aXUCTy, Y TOMY YHUCJI 1 JOCYAOBOIO
BPETYJIIOBAHHS CIIOPY, € IPaBOM, a He 000B’ I3KOM 0CO0H, KA JOOPOBUILHO, BUXOASTYU
3 BJIACHHUX IHTEPECIB, HOTO BUKOPHUCTOBYE”; “BCTAHOBJICHHS 3aKOHOM 00OB’SI3KOBOTO
JOCY0BOI'0 BPETYIIIOBAHHS CTIOPY 0OMEXKYE MOKIIMBICTh peaTi3aliil mpaBa Ha CyI0BHI
3axucT”’. OUEeBUAHO, IO 3aMPOBAIKEHHSI 000B’ I3KOBOTO JIOCYIOBOTO 3aXHCTY MPaB 1
cB00OA cTaHe Oap’epoM At 6e3MOCepeTHBOT0 3BEPHEHHS J0 CYIy, OCKUIbKH cama
MOYJIMBICTh CY/IOBOTO 3aXUCTY CTaBUTHCS B 3aJICKHICTh Bil 000B’ A3KOBO1 JOCYA0BO1
npoueaypu, a Iie MepemkopkatuMe peaiiaiii  QyHJaMeHTaILHOrO  IpaBa,
nepeabdadeHoro crarreto 95 KoHcTuTyili YKpaiHu, — MpaBa Ha CyJIOBUH 3aXHUCT, IO €
OJIHUM 13 0a30BUX MPUHIUIIIB MPABOBOI Jep:kaBu. BkazaHe 1mosoxeHHs: 3aKOHOMIPOEKTY
npsiMo cymnepeduth ctarti 55 Koncturymii Ykpainu, a omke, crarrsm 22 ta 157
Konctutyii Ykpainu, siki He 10MyCKal0Th 3BYKEHHSI 3MICTy Ta 00CATY ICHYIOUHMX MTPaB
i cBobom» [139].

Boanouac BapTo 3BEepHYTH yBary Ha Te, IO PE30JIOTHBHA YAaCTHHA PILICHHS
Koncturyniiinoro Cyny VYkpainn Bim 9 mumas 2002 p. Ne 15-pn/2002, Ha sike
nocunaetbes cynaa KCVY 1. Crninenko, MICTUTh 30BCIM HIIMIA BUCHOBOK. Y HboMy KCY

BUPIIIMB, [0 BCTAHOBJICHHS 3aKOHOM a00 JOTOBOPOM JOCYJIOBOTO BPETYIIFOBAHHS
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CIIOPY 3a BOJICBUSBIICHHSAM CYO’ €KTIB IPABOBIMHOCUH HE € OOMEKECHHAM FOPUCIUKITI
CyIiB 1 mMpaBa Ha CyA0BHii 3axucT [177].

CTOCOBHO 1BOr0 KOHCTUTYLIMHOI'O MPUIIKMCY IYMKH HAayKOBLIB pi3HL OpaHl
(axiBIli CTBEPIKYIOTh, IO 11 HOpMa € OCHOBOIO po3BUTKY ABC, amxe Ha IboMy eTarti
KOH(DIIKTYI04l CTOPOHH, 3aCTOCOBYIOUM pPi3HI CcrocoOu, mnpuilomu (IEperoBopw,
MEJIIaIliro HIM BUAW MOCEPETHUIITBA), MOKYTh TOCSATTH MPUMHUPECHHS 1 BUPIIIUTH CITIp.
Irmm [87, ¢. 11] BBaXkaroTh, 10 11 HOpMa HE Ma€ HiTkoro cTocyHky 10 ABC, amke Hero
BCTAaHOBIIOETHCS OOOB’S3KOBICTh JIOCYJOBOTO BPETYJIIOBAaHHS CIIOPY, BOJHOYAC
3actocyBanHsI ABC 31iliCHIOETHCS Ha JOOPOBUIHHIM OCHOBI, TOOTO 32 CBOEIO MPHP OJI0F0
e abCcoOTHO pi3HI mMpaBoBi HcTpyMeHTH. OkpiM Toro, mMetoro ABC € BupimieHHS
IPaBOBOTO CTIIOPY, 0 HE TIepe0avac Mo JainbIioro 3BEPHEHHS 10 CyAy. TakuM 4MHOM,
«000B’ A3KOBHH J10CYI0BHH MOPSIOK YPETYIIOBAHHS CIIOPY» — 1€ MBHU/IIEC 000B’ sI3K0Ba
yMOBa MPUUHIATHOCTI MIO30BY, aHDK CIIOCI0 BUPIIICHHS TPABOBOTO CIIOPY.

Ha Hamy nymky, po30DKHOCTI y TIIXOJaX HAyKOBIIB 3YMOBJICHI PI3HUM
po3ymiaasM cyTtHOCTI ABC. Skmo ABC 000B’A3K0BO TOB’S3yBaTH 3 OTPUMAHHSIM
pe3yabTary (BUPIMICHHS MPABOBOTO CIIOPY), TOAI MPaBWILHUM Oyae APYTHHA IMAXI,
SKITO K HOTO CIIPUUMATH SIK MPOTIEC, IKKK HE 3aBXK U Ma€ MO3UTUBHUM PE3yNbTaT, TOI1
pallifo MatOTh MPUXIIHHUKHU MIEPIIOTO MiAX0Ty.

[Ipaktuka cBigunTh, o0 ABC He 3aBX11 MarOTh O3UTHUBHUM pe3yNbTaT, TOMY i
3’ ABIIIOTHCA PI3HI MOAU(IKAllii, BaplaHTH NMOoeqHaHb pi3HUX BUAIB ABC (nmeperoBopu-
Mefiaiis; Melanisi-apoiTpax), OTXe, BBAKAEMO, IO TMEPIIMM MIAXiH € OUIbIl
3BaXeHUM. Jluiaema CTOCOBHO 0OOB’SI3KOBOCTI Ta JOOPOBUIBHOCTI JOCYIOBOTO
BPETYJIIOBAHHS CIIOPY YSABISIETHCS TAKOXK HAAMIPHO nepeOutbieHo0. O00B’ I3KOBICTh
JIOCYZIOBOTO BPETYJIOBAHHS CIIOPY CTOCYeThbCs mporiecy iHimitoBanHss ABC, 100TO
CTOPOHHM 3MYIIIEHI MPOWUTH IIe eTam, MPOTe BOHU BUIbHI Y MPHUHHATTI yCIX IHIIMX
pillieHb, 30KpeMa, BIIMOBUTHCS Bif IpUMHUpPEHHS dyepe3 3acTocyBanHsa ABC.

VY nesxux kpainax ABC 1 cymoBa cucTeMa TICHO B3aEMOJIIFOTh, (PaKTHYHO CTAIOTh
YaCTUHOO OJTMH OJHOTO (CyI113AIMCHIOIOTh (DYHKITi MeiaToOpiB), MOMIOHUI TOCBIT € y

CHIA, Benukiii bpuranii, ®@panitii Ta ABCTpaii, /i€ 3aKOHOJABCTBOM TependadeHa
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MOXJTMBICTH BUKOpUcTaHHs ABC y Mexax mpoBa)KeHHS y CIIpaBi TPAAUIIAHAM CYI0M
[181, c. 65-69].

Ockuibkn mpakThka 3actocyBaHHi ABC y pBHUX KpaiHax CBIIYWUTH, LIO
PO3IJISIHYTI MPOIEAYPU MEXKYIOTh, @ IHKOJIM «IEPEIUNTAIOThCS» 13 TPAAUIIMHOIO
CHUCTEMOIO TPABOCYJs, JIEIKOI MIPOIO HaBITh CTAIOTh i1 YaCTUHOIO, MOYKHA JIATH
BHCHOBKY, IO JieprkaBHe npaBocy s i ABC B3aeMO0TIOBHIOIOTh OJUH OJTHOTO, TaKe
MOETHAHHS HIBETIOE OyIb-fAKE TPOTHCTABICHHS 1 HE 3alIdIIaE MICII I
B3A€EMOBUKIIIOYEHb.

Hunimms curyariis 1ocTymy 10 IpaBOCYAAsS MOXKE OyTH MPOUTFOCTPOBaHA dyepes
«mpaBocyans y Oararbox KIMHaTax». 3amicTh CHUTYyallii €IMHOTO Ta OJHO3HAYHOTO
3BEPHEHHS /10 CY/IB Ta CYJIOBHUX MPOIEAYP, AKi 3aCTOCOBYBAIMCS POKAMH, 3a3BUYAN Y
eBpornenchkux aepxanax: Icnanisi, Himeuunna, ®@pauiis, Itams ta HIMX, MU AU
710 TOTO, IO OUIBII IIKABUM BHJIA€THCS 3aITPOTIOHYBATH OaraTto KaHaJIiB JJIsl BUPIIICHHS
CIIOPIB Ta HaJIaTH TPOMAJIIHAM MPABO BUILHO 00paTy, SIKU 13 HUX € HAOUIbII 3pyYHUM
y KOHKPETHHH MOMEHT CTOCOBHO KOHKpeTHoro cmopy. ABC HagaioTh ocobam
CKOHOMIYHO-C(DeKTHBHI IHCTPYMEHTH, SKi MABHUILYIOTh HOCTYIH 10 paBocyaas [302, C.
3].

ApOiTpax, Mefiaris Ta IEperoBOPH PO3TIIIAIOTHCS K TaKl, IO MalOTh OJHAKOBI
3aBJaHHS 3 CylJaMU Ta € JETITUHMHUMH criocobaMu BUpilIeHHs crnopiB. JlonuHa
NOBMHHA MaTH MOJIMBICTh BUOOPY CHOCOOIB 3aXUCTYy CBOiX IHTEPECIB, U0 MOBHICTIO
y3TOKYETHCS 3 KOHCTUTYIIMHUM MPUITHCOM, SIKUM 3aKPIJICHO MPaBO KOXKHOTO OY/Ib-
SKUMH HE 3a00POHEHUMHU 3aKOHOM CII0COOaMU 3axXWIaTh CBOI MpaBa 1 CBOOOM Bil
MOPYIICHB 1 IPOTHITPABHUX MOCSITaHb.

[Ipo HEOOXIMHICTL CTBOPEHHS MOKJIMBOCTEH MJI1 PO3BUTKY aIbTECPHATUBHUX
(mo3acyoBHX) cIOCO0IB PO3B’ I3aHHA CTIOPIB 3a3Havanocs y KoHuenii B1oCKOHaIeHHs
CYAIBHHUIITBA IS YTBEPJDKEHHS CIPaBEIMBOTO Cyay B YKpaiHi BIIMOBITHO 10
eBporneiicbknx crtaHgapTiB [90], cxBamenii y 2006 p. 3rigHO 3 i1 MOJOKESHHIMH
JOCTYIHICTh 0 MPaBOCYAJIS HE BUKITFOYAE MOKIMBOCTI JIJIs1 0COOW BUPIIIUTH CBIi CTIIp
y TI03aCyJI0BOMY MOPSIKY. JlepkaBa MOBMHHA CTIPUSATH PO3BUTKY TaKHUX HEAEPIKaBHUX

IHCTUTYIIIA, SIK TPETEUCHKI Cy/IU, MMOCEPETHUKHU (MEAIaTOpu) TOIIO, SKI TO0TIOMArarTh
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3aJIarOJIUTH CIIp, HE JAOBOASYM HOro 10 cyny. HeoOxiqHO 3ampoBaguTH MO3UTUBHUN
JOCBINl IEMOKPATUYHUX JIePrKaB 010 PECTUTYLIMHOTO MPABOCY /s, SIKE MOJISTae HE Y
noKapaHHi 0coOM, a y NPUMHUPEHHI OOBMHYBAYEHOTO 1 MOTEPIUIOTO 3a Y4acTHO
nocepenHuka (meniaropa) Ta/abo |y  BIIIIKOAYBaHHI MOTEPHUIOMY 3aBJaHOT
MaTepialibHO1 Ta MOPAILHOI IIKOIH.

Ananiz mosoxeHb KoHIemnii BIOCKOHAJICHHS CYIIBHUIITBA JJIS YTBEPKECHHS
CIIPaBEIJIMBOTO CYy B YKpaiHi BIAMOBIIHO 10 €BPOTICHCHKUX CTAHIAPTIB CBITUHTD, 110
ABC posrismaersest sIK €IeMEHTH MEXaHI3MY JOCTyIy o mpaBocyaas. Y Pozgim X
Konmenii 3akpimieHo, IO 3 METOK PO3BAaHTAKEHHS CY/IB MOTPIOHO PO3BUBATH
abTepHATHUBHI (1T03aCyI0B1) CITIOCOOH BPETYIIIOBAHHS CIIOPIB, @ TAKOK CTBOPUTH YMOBH
JUIsl CTUMYJTIFOBAHHS JICLLIEBIIMX 1 MEHII (pOpMaTi30BaHUX CIIOCOOIB X BPEryJIHOBAHHS.
HaykoBoro oOrpyHTyBaHHS 1 IPAKTUYHOTO BTUICHHS MOTpeOye Meiaiisi — MisIbHICTh
npodeCciiHUX MOCEPETHUKIB, SIKI CIPSAMOBYIOTh YYAaCHHUKIB IOPUJIUYHOTO CIIOPY A0
KOMIIPOMICY 1 BPETYJIIOBaHHS CHOPY CaMOCTIMHO caMUMHU ydacHuUKamHu. [lommpeHHs
IBUTBHOCTI TPETEHCHKUX CYJIB Ma€ 3MEHIIUTH HABAaHTAXKEHHS HA CyIM 3arajibHOi
IopHuCauKIIi. 'poManchKicTh TOBUHHA OyTH TIOIH(GOpMOBaHa PO TepeBaru, SIKi MarOTh
Il CITOCOOM MOPIBHSHO 3 CYJOBUM MEXaHI3MOM 3aXHCTy MpaB. 3BEPHEHHS 10 CYIy
OakaHO BUKOPHCTOBYBATH SIK BUHATKOBHM CIIOCIO BUPIMICHHS FOPUIUIHOTO CIIOPY.

AHani3ylouum piBeHb BHUKOHAHHS 3aBlaHb, chopmynboBanux y Konnemmii
BJOCKOHAJICHHSI CYAIBHUIITBA IS YTBEpP/DKEHHS CHPABEUIMBOrO CyAy B YKpaiHi
BIIMTOBIHO J10 €BPOIEHCHKUX CTaHAAPTIB, MOKHA aOCOJIFOTHO BIIEBHEHO CTBEP/IKYBATH,
IO TIOJIOKEHHS, SIKi CTOCYI0ThCsI ABC, 3aMImmcs MpakTHYHO HE peali30BaHUMH.

Y Konnentii popmyBaHHS cHCTEMHU O€30TUIaTHOT MPABOBOI JOMIOMOTH B YKpaiHi
[161], yxBaneniii Ykazom Ilpesunenra Ykpainu 9 uepsus 2006 p., 3a3Havanocs, mio
NepBUHHA O€30IUIaTHA IpaBOBa JOIMOMOTa BKIIIOYAE HAJaHHS MPaBOBOI 1HGOpMAIII,
IPaBOBUX KOHCYJIbTAIlM Ta p0o3’ICHEHb, CKIIAIaHHs MIPABOBUX TOKYMEHTIB (3BEpPHEHb,
JOBIIOK, 3alUTIB TOMIO), KPIM MPOLECYATbHUX, OMOMOTY B JOCTYIi A0 BTOPUHHOI
0€30IU1aTHOT MPaBOBOI JONOMOTH Ta AIbTEPHATUBHUX (OPM BUPILIEHHA CHOPY
(Meniauist Tomo). Oanak BigToai ABC He HaOyM 3HAYHOTO MOIUMPEHHA B YKpaiHI K

e(eKTUBHI cIOCOOU BUPILIEHHS] IPABOBUX CIIOPIB.
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Po3mmpenns cnoco0iB allbTepHATUBHOTO (1103aCYA0BOTO) BPETYIIOBAaHHSI CIIOPIB,
30KpeMa, IUIIXOM MPAKTUYHOTO BIPOBA/IKEHHS IHCTUTYTY MeAiallii Ta MOCepeaHUIITBA,
a TakoX PpO3LIMPEHHS TMEpeNiKy KaTreropid cmpas, $KI MOXYTb BHpPIIIyBaTHCS
TPETEUCHKUMU CYIIAMH a00 pO3IANATUCA CYyAaMH Yy CIPOLICHOMY MpPOBaJKEHHI
nependadeHo 1. 5.4 Ctparerii pedyopMyBaHHS CyI0YCTPOIO, CYJJOYUHCTBA Ta CYMDKHUX
npaBoBux HCTUTYTIB Ha 2015-2020 pp., 3atBepKeHol YkazoMm IIpesuaenra Ykpainu
Bin 20 tpaBHa 2015 p. Ne 276.

IcToTHI HOBamii moao perymoBanas ABC 3akpimieni 3akoHom Ykpainu «IIpo
BHECCHHS 3MIH 70 ['0CIIo1apCchKOTo IMpoIeCyalbHOTO KOoJieKcy Ykpainu, I{uButeHOTO
npolecyaabHOro Kojekcy Ykpainu, Kopekcy anMiHICTpaTUBHOTO CYAOYMHCTBA
VYkpaiHu Ta IHIIHMX 3aKOHO1aBYKX akTiBy [159], skuit HaOpaB uuHHOCTI 15 Tpynus 2017
p., Yy IeHb mnouarky poootu BepxoBHoro Cyay. BkazaHi KOJEKCH TMO3UTHUBHO
BIUTUBATUMYTh Ha p0o3BUTOK ABC 3aBHsiKu TAKMM OCHOBHUM HOBEJAM:

1. BcraHoBineHO 0O0OB’SI30K CTOpPIH BXKMBAaTH 3aXxOAM I JIOCYJOBOIO
BPErYyJIIOBaHHS CIIOPY 3a JIOMOBJICHICTIO MK CO0010, a y BUMAaIKaX, KOJIM TaKi 3aX0]I1 €
000B’s13k0BUMH, 3TiAHO 13 3akOHOM (4. 1 cT. 19 I'TIK Vkpainm; 1. 1 ct. 16 LIIK
VYkpainy; 4. 1 c1. 17 KAC Vkpaian).

2. ITim gac BUpIMICHHS MATAHHS PO PO3IOUT CYJIOBUX BUTPAT CYy/l BpaxoBYe Jii
CTOPOHHU IIOA0 TOCYIOBOTO BUPIIEHHS CIOPY Ta MIOA0 BPETYIIOBAHHS CIIOPY MUPHUM
HNUIIXOM MiJ 4ac pO3TJISiAy CIpaBH, CTAAll0 PO3TJIAAY CIpPaBHU, Ha SKIA Takl il
BunHsuucs (. 4 4. 5 ct. 129 I'TIK Vkpainu; n. 4 4. 3 ct. 141 HIIK Ykpainu; . 4 4. 9
cT. 139 KAC Vkpaian). OKpiM 1IbOT0, 10 JaTKOBUM CTHMYJIOM JI0 BPET'YJIIOBAHHS CIIOPY
3actocoBytoun ABC € nmonosxxenns ct. 130 I'TIK Ykpainu, sika BCTaHOBIIIOE, 110 Y pa3i
YKJIAJEHHSI MUPOBOT YTrOAW 10 MPUUHSTTS PILIEHHS y CHpPaBi Cy0M MepIIOi HCTAHIIII,
BIIMOBH I103MBava Bijl MMO30BY, BU3HAHHS MO30BY BIIMOBIIAYEM /10 MMOYATKY PO3TIBIIY
CIIPaBH IO CYTi CYJ Yy BUIMOBIIHIA yXBaJll ¥ PIMICHHI y MOPSJAKY, BCTAHOBICHOMY
3aKOHOM, BHUPIIIyE MUTAaHHS PO MOBEPHEHHS MO3MBavy 3 Jep>kaBHOTO Orokety 50 %
CyZIOBOTO 300Dy, CIUITAYEHOTr'0 IPH MOIaHHI I030BY.

3. Tlo3oBHa 3asBa 1 HoJaHl 10 HEl JOKYMEHTH MOBEPTAETHCS y pasi, SKIIO 10

3aBM HE JOJAHO JOKa3iB BXKUTTS 3aXO0JIB JOCYJOBOTO BPEryIIOBaHHSA CHOPY Y
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BUTIAKY, KOJIHM TaKi 3aX01 € 000B’ I3KOBUMHU 3TITHO 13 3akOHOM (1. 6 4. 5 c1. 174 ['TIK
VYkpaiay; 1. 7 4. 4 ct. 185 HIIK VYkpainu), a B aAMIHICTPAaTUBHOMY CYJOYMHCTBI HE
JIMIIIE 13 BKAa3aHUX MIJICTaB, a TAKOXK SIKIIO HA MOMEHT 3BEPHEHHS MO31MBayva 13 030BOM
HE CIUTMB BU3HAYCHHUI 3aKOHOM CTPOK JIJIS TOCYZ0BOTO BPETYJIIOBaHHA criopy (1. 4 4. 4
ct. 169 KAC VYkpainm).

Lli koxmekcu mependadaroTh HOBY MPOIEAYPY BPErYIIOBaHHS CIIOPY 3a YJacTIO
cyaal. Y miaroToBYOMY 3acimaHHi CyJ 3’ SICOBYE, UM O0aKalOTh CTOPOHU TaKMM YHMHOM
BPETYJIIOBATH CIIp Ta y pa3i HAIBHOCTI 3TOJN CTOPIH, BCTAHOBIIIOE CTPOKHU Ta TOPSIOK
BpEryIOBaHHSA crmopy 3a ydacTio cymal. O. Kibenko 3BepTae yBary Ha Te, IO
3aMpoIOHYBaTH CTOPOHAM MPOIIEIYPY BPETYJIIOBaHHSA CIIOPY 3a y4acTO CYAl, € He
npaBoM, a 00OB’SI3KOM CyAy, 1 BUIMOBIIHO, SIKIIO CTOPOHU 3asABJIATH MPO OaKaHHs
CKOPHCTATUCh III€}0 TPOICAYpOI0, TO CYA HE MOXKE BIIMOBUTH Yy TMPOBEICHHI
npoueaypu. Kpim toro, Oyap-saKka 31 CTOPIH MOXE CaMOCTIHHO MOJJaBaTH BIATIOBITHE
KJIOTIOTaHHS, HE OYIKYIOYHM IHIIIATUBU BT CyAy, 1 CyI Ma€ 3aJ0BOJIbHUTH IIC
KJIOITOTAHHS, ITPH 3roi iHIOT cToponu (cTopin) [76].

[Ipo mpoBemeHHS TPOIEAYpPH BPETYIMIOBAHHS CIIOPY 3a YYacTiO CYAAL CYI
MOCTAaHOBJIIE YXBally, SIKOIO OJHOYACHO 3YMHHSE MPOBAIKEHHS Y CTpaBi. 3a JEKUIbKa
MICSIIB 3 JAHSA HAOpaHHS YMHHOCTI BKa3aHUX HOPM YK€ MOCTAHOBIICHO THCSYl YXBal
PO MPOBEICHHS MPOIIEAYPH BPETYIIOBaHHS cTIOpy 3a ydacTio cyaai. CymoBa mpakThKa
CBIIUUTh, IO PE30JIOTUBHA YacTHMHA Y BIANOBIIHMX yXBajlax pI3HA: B OJHUX
3a3HAYAETHCS JIHIIIE PO MTOYATOK MPOIIEAYPH BPETYIIIOBAaHHS CIIOPY 32 YUaCTIO CY/I/Ii Ta
3YIIUHCHHS MPOBA/DKCHHS;, Y IPYruX BHU3HAYAETHCS Yac 1 JlaTta MPOBEISHHS IEpIIOi
CIUTLHOI Hapaau; y TPETIX MPU3HAYAIOTHCS Yac 1 JaTa Hapaau 3 KOXKHOK CTOPOHOIO
(3akpwuti) a00 CHUTbHI HapagW 3a y4acTIO BCIX CTOPIH, iX MPEACTAaBHHUKIB. Y ICSIKUX
yXBaJiax CY/JIi IIOCTAHOBIISIOTH P03’ ICHUTH CTOPOHAM Ta MPEACTaBHUKAM, IO ITiT Jac
BPETYJIIOBaHHS CIIOPY 3a Y4acTIO CY//I1 3a00POHSETHCS BUKOPHUCTOBYBATH TIOPTATUBHI
ayJIIOTEeXHIUHI TPHUCTPOi, a TaKoX 3JicHIOBaTH (OTO-, BiIEO- 1 KIHO3HOMKY,
3BYKO3AITHC.

BperymoBanHs cropy 3a y4acTiO CyIJIi MPOBOIUTHCS MPOTATOM PO3YMHOTO

CTpOKy, ajne He Outbie 30 qHIB 13 THA MOCTAHOBIICHHS YXBAJIH PO HOTO MPOBEICHHS,
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el CTPOK TPOJOBXKEHHIO He mimisirae. OJHaK JMIIe B TMOOJUHOKUX 13
NpOaHATI30BAaHKUX YXBaJl 3a3HAYEHO TPUILATUIACHHUN CTPOK, & B IHIIMX MPOBAIKECHHS Y
CIIpaBi 3YMUHSETHCS JI0 TPUIMHEHHS BPETYJIIOBaHHS CIOPY 3a Y4acTio Cynanal Y
OaraThb0X yxBajlax Ieplla 1 4acTO €IMHA Hapajaa Npu3HavyaeTbes uepe3 15-20 nHiB 13
MOMEHTY TIOCTaHOBJICHHS YXBalIH, TOOTO ()aKTHUHO HE 3AUINAETHCS Yacy ISl OIIYKY
NUIAXIB 1010 MPUMHUPEHHS CTOPIH. 3P03YyMUIO, IO OIIHKY €(PEeKTHBHOCTI HOBO BBEICHb
poOwuTH 1me 3apaHo, aje MeBHUN (opmai3M 3acTOCYBaHHS BKAa3aHOI MPOIEAYPH BKE
MPOCTEKYETHCS.

OnHak y CymOBIM MPAKTHI ICHYIOTh YXBaJlH, SIKUMH ITOCTAHOBJICHO P03’ ICHUTH
cTopoHaMm, 1o Hopmallisi, OTpuMaHa Oyab-IKOI0 13 CTOPIH, a TAKOXK CYJJEIO M Yyac
OPOBEACHHS BPETYJIIOBaHHS CIOPY, € KOH(IIEHUIMHOI0, a TakoX, L0 il Yac
NPOBEJIEHHS BPETYJIIOBAaHHS CIIOPY 3a Y4acTIO CYJA1 MPOTOKOJ Hapaau HE BEEThCS Ta
HE 3JIIICHIOETHCS (DIKCYBaHHS TEXHIYHUMH 3aCO0aMHU.

Ha namy mymky, B yXBajii po MPOBEACHHS MPOIISyPU BPETYIIIOBAHHS CIIOPY 32
y4acTiO CYIJ1 MaloTh OyTH JETaJbHO BU3HAYEHI YCI Jii, SIKI IUIaHY€E€ThCSI MPOBECTU —
3aKpUTI, CIUTbHI HapaaW, iX KUIBKICTh, Yac 1 MICIIC TPOBEACHHS, 3arajlbHUA CTPOK
MIPOBEJICHHS TPOLEAYPH, il 0COOIUBOCTI (OKpEMO CTOPOHAM Ma€ OyTH Po3’ SICHEHO
BAUMOTH IOJA0 KOH(QIICHIIMHOCTI), MpaBa Ta 000B’s3ku cTopiH. lle cmpustume
MOJ/I0JIAHHIO HENOBIPU JO 3aMpOBaKEHUX CIOCOOIB BHUPIIMICHHS CIOPIB, fKa ICHYE
CbOTOJIHI B CYCHUIbCTBL. bBUIbLIICTH CIPOO BPEryJIIOBAHHS CIIOPY 3a Y4acTH CYAAl
3aKIHYYIOTHCSI HEB/IAYEl0, CY/I0Ba MPAKTUKA CBIIUYMTH, IO AYKE€ HE3HAYHUH BIICOTOK
(Menme 1 %) cmnpaB 3aKiHUYIOTBCS YKJIQJACHHAM MHMPOBOi Yroa SK IIACTaBH
NPUITUHEHHS BPETYJIOBAHHS CIIOPY 32 y4acTIO CYIIII.

VY HaykoBiii JiTeparypi iCHye MO3MIIis, 0 MUPOBa yrojaa BitHOCUThCA 10 ABC
[87, c. 21]. Ha mame mepexoHaHHs, Takui miaxim € momunkoBuMm. [I. JlaBuaeHko 3
IILOTO TPHUBOJY MPABWIBHO 3a3Hadae, IO MHUPOBA Yroja € pe3ylbTaTOM PO3TIHIY
CIOpY, Ha JOCATHEHHs skoro HampasieHi ABC, a Takox 3aco00M HOPHUIUYHOTO
odopMIIEHHS Ta 3aKpIlUICHHS IPUIMHEHHS criopy [45, C. 44].

3a 30BHINHIMU O3HAKaMHM BPETYIIOBaHHS CIIOPY 3@ y4acTIO CYHAJl Haraaye

CyJIOBY MeJiallito, Jesiki HayKOBIII i1 Ha3MBalOTh «KBaziMeriartiero» [84]. BiqMmiHHICTB
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BPETYJIIOBaHHS CIIOPY 3a y4yacTiO CYAJl Bif Memialii, y KJIAaCUYHOMY il pO3yMIHHI,
nposiBIsieThes: 1) y Tomy, mo cyans He € meniaropom. Cynero € TpoMaisTHAH Y KpaiHy,
sKkAd BINMOBITHO A0 KoHcTuTyllii Ta 3akoHIB YKpaiHU NpU3HAUYCHUN CyJ/iet0, 3aiiMmae
HITaTHY CYJJIBCHKY MOCaJy B OJHOMY 3 CYAIB YKpaiHM 1 3JIIHCHIOE MPABOCYAAS HA
npodeciiiniii ocHoBL. KoHCTUTYIIS Ta 3aKkOHM YKpaiHU BU3HAYAIOTh IPABOBUMN CTaTyC
CyAMl, MiATU BCyIeped MM aKkTaM BIH HE Mae mpaa. [IpaBoBuii ctaTtyc Mmemiatopa, K
MIPaBUJIO, )KOPCTKO HE PETIIAMEHTYETHCS 3aKOHOIaBCTBOM, BIH Ma€ OUIbIIIE CBOOOIN ik
B IIPOIIECI BUPIMICHHS IPaBOBUX CIOPIB; 2) CTOPOHH, 3aCTOCOBYIOUHM MPOIECIYPY
Meflamii ISl BUPIIMIEHHS CIOpPY, OOMparTh MemiaTopa, MpoIleaypa BperyarOBaHHS
CIIOPY 3@ y4acTIO CY/J1 He Tiependadyae Takoi MOKIMBOCTI i1 CTOPIH; 3) MeaiaTop He
MOXe€ BIUIMBATH Ha YroJay CTOPIH, CYAAs Ma€ IMpPaBO BIAMOBUTU Yy 3aTBEPJKEHHI
MupoBoi yroau. Cyn MOCTaHOBIISIE yXBally MPO BIIMOBY y BU3HAHHI MHPOBOi yroju,
SKIIIO YMOBHU MHUPOBOI YTOJIM CyIiepedyaTh 3aKOHY YW MOPYLIYIOTh MpaBa, CBOOOIN 4u
iHTepecH Himx ocid. CyqoBa NpakTUKa CBITYUTH, 10 KUIBKICTh YXBaJ PO BIMOBY Y
3aTBEPKEHHI MUPOBOT YTOIU JOCUTH BEJIMKA. AHAII3 BIATOBITHUX YXBaJl CBITYHUTh, IO
CTOPOHH, BAKOPHUCTOBYIOUH MUPOBY, YOy HAMArarOThCs TOCATTH HINX IUICH, HOK Ti,
1m0 (opManbHO 3aJIeKJIapOBaHi.

Otxe, cymMHIBU (DaxiBIiB, YM MPUKUBETHCA B YKpaiHi 1€l IHCTUTYT, YU 3MOXKE
cynns eheKTUBHO BUKOHYBAaTH (DYHKII Meniaropa, LUIKOM CIPaBEMJIUBI, aJKe CYAIs
KEPYEThCS Y CBOIM AisuIbHOCTI KOHCTUTYIIIEIO Ta 3aKOHAMH YKpaiHH, 10 HE Ja€ HoMy
MOJIMBOCTEN BUPIIIyBaTH MPaBOBI CIIOPU 3 YpaxyBaHHs IHTEpECiB, a HE HOPM IpaBa.
Jesiki ¢axiBii BBaKarTh, 10 Take (DYHKIIOHAIbHE IMOETHAHHS MOKE 3HIBEIIOBATU
CyTh 3aKJIQJIEHOTO IHCTUTYTy CYIOBO1 Memialli, OCKUIbKM CYIJ1 BCE€ OJHO
TUBUTHMYTHCS Ha CIIp 3 TMO3MIi JOKa3iB 1 HOPM IpaBa Ta IIEBHOI MIPOIO
(dopMaTizoBaHO MAXOAHWTH JIO CIIOPY, 3BAXAIOYHM HA T€, IO CYIISI-MEIiaTop €
HacaMmIIepe CYAAEI0, a BXKE MOTIM — Megiatopom [84].

Ha cporogni ¢axiBui OadaTh Taki PUBHKU «HEHAICKHOTO» BHKOPHUCTAHHS
npoueAaypu: 1) 3akoHHMI cnOCIO 3yNMUHUTH TTPOBAJKEeHHA 10 30-TH AHIB (BANOBIIHO,
NPOJIOBXKUTH CTPOK MIATOTOBYOTO TPOBAKEHHA); 2) MOKE BHUKOPHUCTOBYBATHUCS

CTOPOHAMH JIJI1 TOTO, MO0 MO30YTUCS «HE3PYUYHOTO» CYIL, 3) CyAds, epeKOHABIIN
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CTOPOHU TEPEUTH IO i€l MPOIEAYPHU, MOKE YCHIIIHO BUMTU 31 CKIQJHOI CIpPaBU
(xBazicamoBinBin). [nst 3amo6iranHs 3moBxkuBaHHAM, Ha nymMky O. KibeHko, MoxkHa
CKOPHUCTATUCS JOCBIIOM IHIIUX KpaiH Ta mependavyuTy, 1O y BUMAAKY, KOJH CTOPOHH
OaxaroThb 3BEPHYTHCS 10 NPOLEAYpPH BPEryIIOBaHHS CIOpPY, TO BOHHU OOUparOTh 13
Nepeniky aKpeaAUTOBAHOTO CYAAI0-MEIlaTopa, a SKIIO MpOoLeAypa BHUSBHUTHCS
HEYCTHIITHOO, TO CIIPaBy PO3TIIAAE TOU CYIIS YU CKIIAJ CYAY, SKUi OyB MpU3HAYECHUN
CIIOYATKy BIAMOBIAHO 10 aBTOopo3moiiry [76]. Takwmit miaxim OacTh MOKIHBICTDH
HIBEITIOBATH 3HAYHY YaCTHUHY HEIOJIKIB MPAaBOBOTO PETrYyJIIOBAaHHS IBOTO HCTHUTYTY
HAOJIM3UTU MOTO JI0 KJIIACUYHOT MeTiarli.

[lepenaua criopy Ha pO3IJIsiA TPETEUCHKOTO Cyay (MDKHAPOIHOTO KOMEPLIHHOTO
apOitpaxy) (4. 5 ct. 4 I'TIK Ykpainu) 10omycKaeThCs 3a yroJor CTOPIH, TOOTO TaKHii
CIOCI0 BPEryJOBaHHS CIOPY HE OOMEXYE W HE CylnepeuyuTh IpaBy HA 3BEPHEHHA 10
rocriogapcbkoro cyny. Yactuna 1 ct. 22 I'TIK Ykpainu nependauae nepesnik cropis, siki
HE MOXYTb OyTH pO3IJISIHYTI B MDKHApOJTHOMY apOITpaxi Ta TpETEeHChKUX Ccyaax, TOOTO
BU3HA4Ya€e, SKI CIOpHM HE € apOITpaOUIbHUMHU BIIMOBIIHO JO YKPaiHCHKOTO
3aKOHO/IaBCTBA:

[Nomanmemomy po3Butky ABC B YkpaiHi cIpUsITUMYTh IPaBOB1 IPUMHCH, TKUMH
3aKpIuIeHO OOOB’SA30K CYAy Yy MATOTOBYOMY 3acimaHHl 3’ sSCyBaTH, YHd OaXarOTh
CTOPOHM YKJIACTH MUPOBY YroAay, IEPENaTy CHpaBy Ha PO3IJsi TPETEHCHKOTO CYy1y,
MDKHapOJHOro KomepuiiHoro apOrmrpaxy (m. 2 4. 2 ct. 182 I'TIK Vkpainu), 3akputu
MPOBA/KEHHS y CIIPaBi, SIKIIIO CTOPOHU MICIS BIIKPUTTS MPOBAKEHHSI YKIIATYTh TaKy
yroay (ct. 231 I'TIK Ykpainwu); 3amuimmTe o308 0€3 pO3TIIsAy, SIKIIO CTOPOHU YKIIAIN
yroay TMpo Iepeaady JMAaHOro CIOPY Ha BHUPIIMIEHHS TpeTeHChKOoTo cyay abo
MDKHAPOJIHOTO KOMepIIiiiHoro apoitpaxy (m. 7 4. 1 ct. 226 I'TIK Ykpainu); BiTMOBHUTH
y BIIKPUTTI POBAIKEHHS Yy CIIPaBI, SIKIIO 010 CIIOPY MDK TUMH CAMUMHU CTOPOHAMH,
Ipo TOW caMui MpEaMeT 1 3 TUX CaMHX IIJICTaB € PIMICeHHS TPETEHCHKOTO CYIY,
MDKHapOJHOTO KOMEPIIHHOTO apOiTpaxy, MpUNHATE B MEXKax HOTO KOMIICTEHIIN B
VYkpaiHi 32 BUHATKOM BUIIAAKIB, KOJIH CYJ] BUYIMOBUB Yy BUJa4l BUKOHABUOIO JOKYMEHTA
Ha MPUMYCOBE BUKOHAHHs Takoro pimenHs (m. 4 4. 1 ct. 175 TTIK VYkpainu) abo

pIIEHHS CYJIy IHO3eMHO1 JepxkaBu ab0 MDKHAPOJHOTO KOMEPINMHOTO apOITpaxy,
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BU3HAHE B YKpaiHl B YCTaHOBJEHOMY 3aKOHOM mnopsaaky (m. 5 4. 1 ct. 175 TTIK
VYkpaian).

Cynu 30008’ s13aH1 cipusiTh 3acTocyBanHio ABC:

o y BUNAJKaX, NepeadauyeHNX 3aKOHOM, alesliifHui 3arajbHUN cya 3a
MICIIE3HaXOKEHHSIM JO0Ka31B MOKEe BUTpeOYyBaTH JOKa3W Ha MPOXaHHS TPETEHCHKOTO
CyAy 9¥ MDKHAPOIHOTO KOMEPIIIMHOTO apOiTpaky abo 3a 3as1BOI0 CTOPOHU (YIaCHHUKA)
TpEeTeHChKOTO (apOITPaKHOTO) pO3MIAAY 3a 3TO0J0K0 TPETEUChKOTO CyAy 4YH
MDKHapOJHOTO KOMEPIIIMHOTO apOITpaxky y CTpaBil, MO PO3TIISAAETHCS TPETEHCHKUM
cynoM (MDKHApOJHUM KOMEPIIHHUM apOiTpaskem);

o Ha TPOXAHHA TPETEUCHKOro cyay abo MDKHapOJIHOrO0 KOMEPUIMHOIO
apOiTpaxy abo 3a 3asIBOIO CTOPOHU (Y4aCHUKA) TPETEHCHKOTO (apOITPaXKHOTO ) PO3TIBITY
3a 3T0JI010 TPETEUCHKOT0 Cy1y (MDKHAPOIHOTO KOMEPIIHHOTO apOITpaxy) aneisiiiHui
3aralbHAA CYJ 3a MICIIEM TIpOKHMBaHHsS (TIepeOyBaHHS) CBiAKa MOXKE JOIUTATH,
30KpeMa MMOBTOPHO, CBiAKA MPO BiTOMI HOMY 0OCTaBHHH, III0 CTOCYIOTHCS CIIPaBH, SKa
PO3TIISIAETHCS TPETEHCHKUM CYIOM (MDKHAPOIHUM KOMEPIIHHUM apOITpa)xkem), 3T1THO
3 BHU3HAUEHUM TPETEHCHKUM CyIOM (MDKHApOJHUM KOMEPIIHHUM apOiTpaxem)
NIEPETIKOM MMHUTaHb;

o 3a 3a9BOI0 MDKHAPOJHOTO KOMEPIIMHOTO apOiTpaxy, TPETEUChKOTO CYIy
a00 3asBOI0 CTOPOHHM Y CTIPaBI, sIKa Mepe/laHa Ha PO3TJIs] MDKHAPOTHOTO KOMEPIIIMHOTO
apOITpaxy, TPETEHCHKOTO CYAY, CYJl MOYKE BXKUTH 3aX0/11B 3a0€3MeUEHHS I0Ka3iB.

Ha 3akoHOmaBuOMY piBHI IIepeaOadeHi rapanTii, Kl CIPUATHMYTh MTOJATBIIIOMY
po3BuTky ABC, 30kpemMa, He MOXKyTh OYTH JIONUTAHI SIK CBIIKU: 0COOU, 5IKi 32 3aKOHOM
3000B’s13aH1 30epiraTi B TAaEMHHUII BIIOMOCTI, IO Oynu AOBipeHi iM y 3B SA3KY 3
HaJaHHAM Tpo¢eCiiiHOT MpaBHUYOI JOMOMOTH ab0 MOCIYT MOCEPEIHUIITBA (Meiarlii)
1] Yac NPOBEIEHHS [103aCyI0BOI0 BPETYJIIOBaHHs CIIOPY, — NPO Takl BITOMOCTI (1. 2 4.
1 ct. 67 I'TIK Vkpainau; m. 2 4. 1 ct. 70 LUK Ykpaiam; n. 2 9. 1 c1. 66 KAC Ykpainn).

IcToTHI HOBenmu cTOCOBHO mpaBoBoro perymoBaHHs ABC mnepemnbavae 3akoH
Ykpainu «[Ipo npuBaTu3aiiiro 1ep>kaBHOTO 1 KOMyHaIbHOTO MaiiHay [167]. BinnosinHo
10 4. 12 c1. 26 cTOpOHU y AOTOBOP1 KyHIBII-MIPOAaKy 00’ €KTa MpUBaTHU3aIli BIpPaBi

nependoaunTH MOJKIIMBICTh BUPIMICHHS CIOPIB, IO BHHHUKAIOTH MDK IMPOJIAaBIIEM Ta
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NOKYIIIEM y MDKHApOJHOMY KOMeEpUIMHOMY apOirpaxHomy cyai. Ilpu npomy, skimo
CTOPOHHU Y3TOAWIN TaKUW MOPSAOK BUPIMICHHS CIOPIB, ajle HE JOCSTIHN 3T0JIU 100
BUOOPY MDKHApOJHOIO KOMEPUIMHOrO apOITpaXHOro Cyay, B SIKOMY Takuid CIIIp
niysirae po3risny, B TakoMy pas3l Oynb-siKui cmip, cynepedka abo NpeTeH3ist, 1o
BUHUKAIOTh CTOCOBHO YKJIAJICHOTO JOTOBOPY KYMIBII-MPOJAXy 00’ €KTa MpUBaTH3AIIl
ado moB’A3aHI 3 HHUM, 30KpeMa W IIOJ0 MOro MOPYIICHHS, MNPUIMHEHHS a0o
HETIMCHOCTI, TJIITal0Th OCTATOYHOMY BUPIIICHHIO MIUIIXOM apOITpaKy BIAMOBIIHO 10
ApOiTpaXHOTO periameHTy ApOiTpaXHOTO IHCTUTYTY ToproBoi mamgatkd M.
Croxronpma. Bkazana HopMa cripsiMOBaHa Ha 3aXUCT IIpaB IHBECTOPIB (HEPE3UICHTIB)
Ta € IUIKOM HEOOXITHOIO MJIsi 3almo4yaTKyBaHHsS €(PEKTUBHOTO MPOIECY MpUBATH3AIIl
JIEp>KaBHOTO Ta KOMYHAJILHOTO MaifHa.

Poszsutky ABC B Ykpainu cnpusitume takox 1. /7 [lepexigHux Ta NpUKIHIIEBUX
MOJIOKEHb 3a3HAUEHOr0 BHUIIE 3aKOHY, SKUM 3aKpimieHo, mo a0 1 ciuns 2021 p. 3a
pe3yibTaTaMu OIpPAIlOBAHHS KOMEHTAapiB Ta MPOIMO3MULIN MOTEHIIHHUX MOKYIIIB A0
IPOEKTY JOTOBOPY KYMIBII-MPOJaXy 00’€KTa BEIUMKOiI NpUBaTH3alil y MOPSAKY,
BCTaHOBJIEHOMY 4. 9 cT. 19 BkazaHoro 3akoHy, opraH MpUBaTH3allli MAa€ BU3HAYHUTH B
JIOTOBOPI1 KYMIBII-TIPOJaXy 00’ €KTa BEJIMKOI MPHUBATH3AIIl, 110 JOTOBIP, PETYIIOETHCS
AHTIIIICHKUM TIPAaBOM, KPIM TI0JIOKEHB IPO MEPEXiN MpaBa BIACHOCTI, SIKi PETYIIOIOTHCS
IMIIEpaTUBHUMU HOpMaMHu TpaBa YKpaiHW, Ta BIANOBIZHO [0 TMOJOXEHb 3aKOHY
VYxpaiau «IIpo MbKHapo HE MpUBATHE IPABO».

AKTUBHY ydacTh y BHpilleHHI cnopiB, 3actocoBytoun ABC, 0epyThb
MinicTepcTBO tocTULil YKpaiHu Ta MiHICTEPCTBO 3aKOPJOHHUX CIIPaB YKpaiHMU.

VYkpaiHa € aKTHBHHM CY0’ €KTOM MDKHApPOJHOTO TpaBa, aJKe BOHA HE JIHIIE
npuegnanacss 10 Konsenmii OOH 3 mopcbkoro mpasa 1982 p., a i € HIiaTopom
MDKHapOIHOTO criopy 3 Pociero momo YopHoro Mops. YkpaiHa iHiriroBaiza apoirpakHe
MIPOBAKEHHS MPOTH I1i€1 Kpaiau y BepecHi 2016 p. «3 METOI0 3aXHCTy CBOIX IIpaB K
npubepexHoi aepkaBu B mpuierimx a0 Kpumy akBaropisx y YopHOoMy MOpi,
A3zoBcbhkoMy MOpi Ta KepueHchkiit mpoToli» y 3B’ 53Ky 3 aHekciero Kpumy. 12 TpaBHs
2017 p. BimOynocs mepiie MpolleaypHE 3acimaHHs TpuOyHaly 3a KOHBEHIIEIO 3

Mopcbkoro npaBa OOH, y mMexax siKoro CTBOpEHHH apOiTpax sl po3IsiAy CIOpy
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VYkpainu npotu Pocii. ApOirpax ckiagaerbess 3 I'STH WiIEHIB TpUOYHATY il
rosioByBaHHsAM cyni 3 [liBnenHoi Kopei. /lo Hporo BXoasATh Takox Cyaal 3 AJDKUpYy,
Mexkcuku, Pocii Ta Benukoi bpuTasii.

3TiTHO 13 3aTBEPKEHUM PErJIaMEHTOM PpO3IJIsiAy cipaBu, 10 19 mororo 2018 p.
yKpaiHChKa CTOPOHA Majia HaJaTd MEMOPAHAYM, SKHUH MICTUTh BUKJIA] OOCTaBHH, Ha
K1 CIIUPAEThCS YKpaiHa, 3as1By 3 MMTaHHS Mpasa 1 nosicieHHs. Pocis, 31 cBoro 60Ky, 10
19 mucromaga 2018 p. moBuHHA Oyne TPEACTABUTH CBId KOHTPMEMOPAHIAYM, IO
MICTUTh OyJb-sIKi 3alIlepeUeHHS 3 MATaHb FOPUCAMKII Ta/a00 MPUHHATHOCTI, BIATIOBIAHL
Ha YKpaiHChKHM MEMOpPaHIyM, Oyb-sAKi 3yCTpIdHI BAMOTH 1 HEOOXITHI MMOSICHEHHS.

[HCTHTYIIETO, IO pO3TUIAIae B YKpaiHi COPH, SIKi BUHUKAIOTH 13 TOTOBIPHUX Ta
IHIIMX UUBUILHO-IPABOBUX BIIHOCHUH, II0 BUHUKAKOTh NpPH 3AIMCHEHHI TOPTOBOTO
MOPEIUIAaBCTBA HE3AJICKHO B TOr0, YW € CTOPOHAMHM TaKuUX BIIHOCUH CYO’€KTH
YKPaiHCHKOT0 200 1HO3EMHOT'0 200 TUIbKH YKPAiHCHKOTO a00 TUIbKH IHO3EMHOTO TpaBa,
€ Mopcbka ap6irpaxna komicits. Y 2017 p. y npoBamxenni MAK npu TIIIT Ykpainu
nepedyBaiio 13 cnpas, HOBUX HaawLIo 9 (bpaxTyBaHHs — 3; pEMOHT CyHa — 6 CTIpaB),
4 cupaBu ctaHoBwiIO 3amuiiok 13 2016 p. I3 Hux po3rmsaayTO 8 CcripaB, 2 — MPUITMHEHO
noctaHoBoto rojiou MAK npu TIII Ykpainu, 1 — npuszHadeHo 10 po3risiay, 2 —y
CTafii MOMepeaHbO1 MATOTOBKH.

VYkpaina mae Oaratuif IOCBII ydacTi B IHBECTHILIHHMX criopax. OcoOaMBICTIO
MDKHapOJHOTO IHBECTHULIIHHOTO apOITpaxy € Te, 10 AEPKaBU € CyO’ €KTaMU LIUX CIIOPIB,
y 3B’A3KY 3 YUM Y BUINAJAKY, SIKIIO apOITpu BU3HAIOTH 1i BIIMOBIJAILHOIO Y OPYLICHHI
3000B’s13aHb 3a KOHTPAKTOM, TO TPOIIOBI KOIITH, SIKI MaloTh OYTH CIUIau€HI,
BUIUTAYYIOTHCS 13 OIOKETy AepkaBu. [HIIOI OCOOJMBICTIO € Te, IO IHBECTHIIIMHI
CIIOpHY 3a3BUYail HE BUHUKAIOTh MDK J€p>KaBaMH, a BUHUKAIOTh MDK IHBECTOPOM Ta
JIep>KaBoIo.

Ha croroani Ykpaina mignucana 78 IBOCTOPOHHIX IHBECTHIIIHHUX JOTOBOPIB 3
iHmmMu nepsxkaBamu [280], ski mepeadayaroTh, M0 BOHA FapaHTYE 3aXHCT IHO3EMHHUM
IHBECTHULIIIM Ta HAJaHHSI TOTO CaMOT0 pEXUMYy, SIK 1 BJIaCHUM IHBecTOpaM, alo
IHBECTOpaM OyIb-IKO1 TPEThOi KpaiHW 3aJIeKHO BII TOTO, SIKMM PEXHUM € OUIbII

crpusaTauBuM. [IpakTMka MDKHApOJHOTO IHBECTHULIMHOTO NpaBa HAJa€e IepeBary
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HeperoBopaM Ta apOITpaxy IMepe] HaIlOHAILHUM CYAOM, TOMY BCi 0€3 BHUHATKY
JBOCTOPOHHI IHBECTHIIIIHI JOTOBOPH, sKi OyiIM YKIaaeHi YKpaiHOIO, BCTaHOBIIOIOTD,
mo OyAp-KUil cmip, SAKUHA BUHUK MDK JE€p)KaBaMH Ta HE MOK€ OyTHM BHpILICHUI
IUIIXOM KOHCYJNbTAIlii a0 IHIMMMU AUTUIOMATUYHUMH HUISIXaMU, TEPENacThbCs 0
apOITpaXHOTO TPUOYHATYy JJIS BHHECEHHS OOOB’S3KOBOTO pIIMIEHHS 3TiTHO 3
BUIMOBITHUMHU TpPaBWJIAMH MDKHApOJAHOTO TpaBa. TakuM YHHOM, Yy pasi, KOJu
IHBECTOPH BB@XAlOTh, IO iX MpaBa OyJ0 MOPYIICHO, BOHW TOJAIOTh NMPETEH3I 10
JIepKaBHUX OpraHiB Ykpainu, MiHicTepcTBa tocTuilii Ykpainu, MiHicTepcTBa
€KOHOMIYHOTO PO3BHTKY Ta TOpriBm Ykpaian, KabGiHery MiHicTpiB VYKpaiHu,
Anminictparii [IpesunenTta Ykpainu ta iHmmx oprasis. JlepkaBHi mMANpHEMCTBA y pasi
3BEPHEHHSI 10 HHMX IHBECTOPIB y TAaKUX BIAHOCHMHAX BUCTYMAIOTh CAMOCTIMHO U HE
3axumaTbesi MIHICTEPCTBOM IOCTULIT YKpaiHM a00 MIHICTEpPCTBOM 3aKOPIOHHUX
cnpaB  Ykpainu. Ilpu 1mpoMy ciim  3a3HauYWTH, 10  IHBECTHIHHI CIOPH
XapaKTePU3YIOThCS BEIUKUMHU 3aTpaTaMH, OJTHAK Y JEPKABHHUX MIMPUEMCTB 3a3BHUai
HEMa€e JOCTAaTHHO KOIITIB Ui 3aXHUCTy CBOIX MpaB Ta iHTepeciB. [IpoTe iCHYIOTH 1
BuHTKY, Takl Ik HAK «Hadroras Ykpaina» Ta in.

Jlocuth dYacTo Jepi)KaBHI OpTaHM, JEpKaBHI MIINMPUEMCTBA HAMAararOThCS
BHUPIIIATH CIIIP 3 IHBECTOPOM Yy HAIlIOHAJTBLHUX CYJaX, OJIHAK II¢ TPHU3BOINUTH JIKIIE 0
KOJIBIM, KOJM ICHY€E pIlIeHHS apOiTpaxky Ta, HANpPHKIAJA, PIIEHHS TOCHOJAPCHKOTO
cyny M. KueBa, siki cynepeuarb ofHe ogHOMY. Takuil NMpUKIaa MaB MICLIE y CIIpaBl
«Kaparon Tpeitninr» npoTu aepxkasrHoro nignpuemctsa «l otens Ko3arpkuit»y (Carlton
Trading Ukraine Ltd vs SOE) [16].

VYkpaina sik cy0’€KT MDKHApPOJHOTO IpaBa rapaHTye 3axKUCT Ta OJHAKOBE, PIBHE
CTaBJICHHS 70 IHBECTOPIB Ta 3allikaBJieHA B IHBECTHUINMHIA ABUIBHOCTI, a JeprKaBHI
OpTaHu, JAep KaBHI MIANPUEMCTBA abd0 OpPTaHU MICIIEBOTO CaMOBpPSAYBaHHS, SIKI B
KOHKPETHHUX CHOpax MpeACTaBIsIOTh YKpaiHy, MOPYLIYIOTh IpaBa IHBECTOPIB,
BU3HAIOTh JIOTOBOPU HENIIICHUMU B CYJJOBOMY MOPSIAKY TOIIO, BUTPAYaIOTh KOJIOCAJbHI
3ycwWuIsA, 00 BIICTOATH CBOI IHTEPECH B HallOHAIBHOMY cyAl. OJHaK y MIICYMKY
IHBECTOPH BCE X TaKW CTATYIOTH KOIUTH 3 YKpaiHW, HE JIMIIE 32 HEBUKOHAHHS yMOB

IHBECTULIITHUX JOTOBOPIB Ta BTpayeHy BUIOAY, @ W Ha OIUlaTy PoOOTH CBOIX
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IOpUAMYHUX paAHUKIB. Taka mpakTHKa JHIIE NOHWXKYE PEUTHHI IHBECTHULIHHOT
npuBaOIMBOCTI YKpainu. BpaxoByrouu te, mo B Ykpaini nonaxg 3 000 nep:kaBHHUX
HIMPUEMCTB, HEOOXITHICTh PO3POOKH Ta CXBAJICHHS 3arajibHOJIEP>KaBHO1 KOHIICTIIIIS
ABC € BKkpail akTyaJIbHOIO.

VY 2002 p. ApOirpaknauii iHHCTUTYT ToproBoi nasatu CTOKTroJbMY 3310BOJIbHUB
no30B kommanii « TMR Energy Limited» (Kinp) mo nep»xasu Ykpaina B oco0i @MY
npo crary 42 MIIH JIoJlapiB 3a TMOPYHICHHS Yroau. Y 3B’SI3Ky 3 THM, IO 3a3HAYCHE
pimenns HaOymo uwmHHOCTI, « TMR Energy Limited» posmouaB cymoBuii mporec y
O0aratboX POPUCAUKINAX nmpotu DJIMY 1m010 BU3HAHHS IILOTO PIICHHS HA TEPHUTOPIl
Ti€i um 1HImOI kpainu. BignoBimHo mo Hakazy dexepanpbHoro cymy Kanagm mpo
BU3HAHHS Ta BUKOHaHHS Ha Teputopii Kananu apOrrpaxnoro pimenHs Bifg 30 TpaBHs
2002 p. «TMR Energy Limited» otpumaio mnpaBo 3AIMCHUATH Jii CTOCOBHO apeliTy Ta
3BEPHEHHSI CTSATHEHHS Ha MailHO JepkaBuU YKpaiHa, sike nepedyBajo Ha TEpUTOPIl
Kanagm 1 ma #oro BuKOHaHHS Oyno apemToBaHo Jjitak «Pycmany. lleit apemr
yKpaiHChKa CTOPOHA OCKAP KUJIa, 1 TOI1 OyJI0 MOPYIIIEHO MUTAaHHS MPO MPAaBO BIACHOCTI
Ha MaHO JIEP>KaBHOTO MIIMPUEMCTBA Ta HOTO CIIBBITHOIICHHS 3 AeprkaBoro. Ilim wac
CYA0BOTO PO3TIIIAy Oysio BcTaHOBIeHO, Mo DJIMY He Mae okpemMoro Bin JAepKaBu
IOPHIMYHOTO CTATyCy, a TOMY CyJI BU3HAB, IO apOiTpakHe pIICHHS, YXBaJCHE MPOTH
OJIMY, Moxe OyTH BUKOHAHE 3a paxyHOK MaiiHa YKpaiHu. 3r0JIoM Iie pilieHHs O0yIo
CKAacoOBaHO, aJjie HE 3 MiACTaB LIOJ0 MAXOIIB A0 PO3YMIHHS CYTI IMyHITETY Cy4acHHX
nepxkas [114].

Cranom Ha Oepesenb 2016 p. y MmHicTepcTBl 1ocTullii YkpaiHu Oyso
3apeecTpoBaHO 27 iF0UKX CIOPIB Ta 26 CIIOPIB HA CTaJil IEperoBopiB. Maiixke Bc1 BOHU
Oynu HILIHOBaH1 IHBECTOpaMHU. 3a MOTMEPETHIMU pO3paxyHKaMHU Cyma MO30BHUX BUMOT
IHO3eMHHX CYO’€KTIB 10 Jep)KaBHM YKpaiHa y cChpaBaxX, IO PO3TIBIAIOTHCS Yy
3aKOPJIOHHUX FOPUCIMKIIIMHNX OpTaHax, cTaHoBwiIa moHam 10 mupna momapiB (6e3
BpaxyBaHHS BHUTpAT MO3WBAYIB HA IOPHIMYHI MOCIYyTd Ta 00OB’SI3KOBI peecTparliiHi

JIaTexX1).
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OCHOBHUMU NPUYHHAMHU 30UIbIIEHHS KUIBKOCTI 3BEPHEHb IHO3EMHHX CY0’ €KTIB 13
N030BaMM NPOTH YKpaiHM (OpraHiB J€p>KaBHOI BJIAAW, JIEPKABHUX MIINPHUEMCTB,
YCTaHOB Ta OPTaH3aLIf — YKPaiHChKOI CTOPOHM) € TaKl:

1)  HEBUKOHAHHS YKPAiHCHKOIO CTOPOHOK B3SATHX Ha ceOc 3000B’s3aHb
BUIMIOBITHO J0 YTOJ IIOJI0 BPETYJIIOBAHHS CIIOPIB;

2)  HECBHKOHAHHS YKPaiHCHKOIO CTOPOHOIO B3STHX Ha ceOe 3000B’s3aHb Y
JIOTOBOPAxX MPO CHUIBHY JIIIBHICTH 32 YIaCTIO IHO3EMHOTO Cy0’€KTa, 0 TPAKTY€EThCS
IHO3EMHHMMH IHBECTOPAMH K TOPYIICHHS PEKUMY CIIPHUSHHS IHO3EMHUM THBECTHUIIISIM,
BCTAaHOBJICHOTO B JBOCTOPOHHIX IHBECTHIIIMHUX JOTOBOpax MDK YKpaiHOWO Ta
BIITIOBITHUMU JICPKaBaMH,

3) PO3IpBAaHHA YKPAIHCHKOI CTOPOHOIO IOTOBOPIB PO CHUIbHY JLUIBHICTD 32
y4acTIO 1HO3EMHOI'0 Cy0’€KTa 13 MOPYIICHHSIM HOPM HAaIIOHAJILHOTO Ta MDKHAPOJIHOTO
npaBa;

4)  TPUHHATTS pIllICHh MOCAJOBUMH OCOOAMH JIep)KaBHUX OpTaHiB BIau
BCYyTIepeY B3ATUX Ha ceOe JieprkaBoro YKpaiHa abo opraHamu IEHTPaIbHOI BUKOHABYO
BJIaJIM 3000B’I3aHHSAM BIIMOBITHO 0 YKIAJACHUX JOTOBOPIB 1 HOPM HAIlIOHAJTLHOTO Ta
MDKHApOJIHOTO TpaBa,

5) HEBUKOHAHHA Ta HEBHM3HAHHA (BIACYTHICTH BMOTHBOBAHOI BiIMOBH)
opraHamM JIep>KaBHOi  BJaAH, JCp>KaBHUMH  MIANPUEMCTBAMH, YCTAaHOBAMH,
OpTaHBalIMU Ha TEPUTOPIi YKpaiHU pilIeHb 3aKOPJOHHUX IOPUCAUKIIMHUX OPraHiB,
pIllieHb HAITIOHAILHUX CYAIB, YXBAJIEHUX Ha KOPUCTh IHO3EMHUX CYO’ €KTIB;

6) JIOBEJICHHS MIANPUEMCTB IO CTajlii OAaHKPYTCTBAa 3 METOI0 YHUKHCHHS
BUKOHAHHS (JIepKaBHUMU MiANPUEMCTBAMH, YCTAaHOBAMH, OpTraHi3alliiMH) B3STUX Ha
cebe 3000B’s13aHb 3a JIOTOBOPAMHU MPO CHUIbHY JIUIBHICTh Ta PillieHh HAIIOHATbHHUX
CyAlB Ha KOPHCTh IHO3EMHOTO CYyO’€KTa, M0 MPHU3BOAUTH OO0 TEPEKIIaIaHHS
BIITIOBITAILHOCTI HA JIepKaBy YKpaiHa,

7)  TOpyHIEHHS PEKHUMY 3aXHCTy IHO3EMHHX IHBECTHIIH MiI Yac pO3TILIY
HAI[IOHAJLHUMH CYJaMHU CIIOPIB 3a MO30BaMU 1HO3EMHUX IHBECTOPIB JO JEPKABHUX
OpTaHIB BJaJH, Jep KaBHUX MIANPUEMCTB, YCTAaHOB Ta OpraHi3allii;

8)  UpUIHATTA 3aKOHIB, Ki Cylepevyarh HOpMaM MDKHApOIHOTO TpaBa.
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B Vkpaini y 1992 p. 0yno yrBopeno MKAC npu TIII Ykpainu. 3a octansi 6
poxiB MKAC npu TIII Ykpainu npuitaas 1o posrisiay 3 236 copas. Y 2017 p. Oyno
npuitHsaTo 331 cmpaBy, 3 SKMX PO3rsHYTO 295, 13 HMX NOB’sS3aHI 3 JOrOBOpamMu
MDKHApOJHOT KYMIBII-IIPOAaXKy/TIOCTAaBKU TOBapiB — 236, mpo HagaHHA mociayr — 37,
ninpsany — /, nopyku — 3, no3uku — 3 touio. [lonax 80 % cnpas posrisigaoTbes 10 3
micsiiB 1 Menme 1 % — momam 12 wmicsamiB. Y OubmocTi cmpaB (95,9 %)
3aCTOCOBYBAHHUM IIPH BHPIIICHH] CIIOPY IIpaBOM OyJI0 MarepiaabHe IpaBo YKpaiHH, Y 5
crmpaBax — TUlbkH BigeHcbka konBeHIs 1980 p., y 5 cmpaBax — maTepialbHE TIPaBo
Pocii, y 2 cmpaBax — marepianbHe mpaBo bimopyci 1 B 1 cmpaBi — mpaBo Bemmkoi
bpuranii, ['pemii, Monnosu ta Pymywnii. ¥ 2017 p. 6yno po3umpeHo PekoMmeHariinui
crucok apoitpis MKAC npu TIIIT Ykpainu, BkimtoueHo 6 HOBHX apOITpiB 3 ABCTpIi,
Himeuunnu, Typewunnu ta Kwuraro. Bigtak Bchoro y PekomeHpaIiifHoMy CHUCKY
apOirpis. MKAC npu TIII VYkpainun Ha cboronni 115 apOirpiB, cepen sikux 55
yKpaiHChKUX apOITpiB 1 60 1HO3EMHUX.

H. Bonnapenko-3emiHcbka Oe3amensniiiHo cTBepkye [21], mo apOirpax B
VYkpainn He BHUKOHYE CBO€i (YHKII HI€EBOTO CHOCOOY albTEPHATUBHOTO BHPIIICHHS
CIIOPIB, a 3AIMINAETHCS IHCTPYMEHTOM MaxIiHaIii 1 3JT0BKUBaHb. BakKo MOTOIUTHCS 3
TaKoO0 JYMKOIO, a/1K€ aBTOPOM HE HABEJIEHO KOJTHOTO apTyMEHTY Ha i1 MiTBEp I>KEeHHS .
Oxpim 1poro, 3Bith MKAC npu TIIIT Ykpainu [193] cBimuaTh mpo 3HaYHY KUTBKICTH
CIpaB, SKlI PO3IJSLAAIOTHCS 3a JOMOMOTOK apOITpaxy, ILIO CBIAYUTH IPO HOTO
e(eKTUBHICTD.

Pimennss MKAC npu TIINI VYkpainu ycmimHO BHUKOHYIOThCS y monan 110
KpaiHax cBiTYy. ¥ CepeIHhOMY OCTIOPIOIOTH OJTM3BKO 4 % PillieHb, 13 SIKMX CKaCOBYIOTHCS
He Oumbie 1 %. Taka Mana KUTbKICTh OCHMOPIOBAHMX PINIEHb CBIAYUTH MPO PIBEHb
pOOOTH CyTy, a TAKOK MPO 00’ €KTUBHUM 1 HEYTIEPEKEHUI PO3TJIsi] CIIpaB, KOJIU HABITh
CTOpPOHA, IO MpoTpaia, MOPaJIbHO 3a0BOJIEHA apOITPa)KHUM PO3IJIAIOM CIpaBu. Y
2017 p. yxBanoro Bumoro CremianizoBaHoro cyay YKpaiHu 3 pO3TIISAy IUBUILHUH 1
KpUMIHAJIbHUX cripaB Bl 9 muctonana 2017 p. Oyno ckacoBano | piuenns MKAC npu

TIIT Ykpainu y cnpasi, mo Oyina posrisayTta 'y 2016 p.
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ApOirpakHe pillleHHs MOKe OYTH CKacoBaHE Yy pasi, SKIIO anesuifHul
3aralbHUN CyJ] 3a MICIIE3HAXO/KEHHAM apOITpaXKy BU3HAYUTH, IO 00'€KT CHOpY HE
MOXe€ OyTH MPEIMETOM apOITPAKHOTO PO3TIIY 3a 3aKOHOJIABCTBOM YKpaiHH; abo
apOiTpakHe PpIIICHHS CYNEePEUYuTh MyOMUHOMY TMOpSAKY YKpainu. UYUuHHUM
3aKOHO/IaBCTBOM HE 3aKpPIIJICHO MOHSATTS «ITyOJIYHOTO MOPSAKY».

BinnoBigHo 10 po3’scHEeHb, skl BUKiIaaeH1 B 1. 12 nmoctanoBu [lnenymy BCVY Bin
24 rpyaus 1999 p. Ne 12 «IIpo nmpakTtuky po3risiay cyaaMu KIOMOTaHb PO BU3HAHHA 1
BUKOHAHHS PIMIEHb IHO3EMHUX CYAIB Ta apOITpaXiB 1 MPO CKACYBaHHS PIIICHb,
MMOCTAHOBJICHUX Y TIOPSAJIKY MDKHApOJHOTO KOMEPIIMHOTO apOiTpaxy Ha TepHuTOopii
VYkpainu» [166], mim myOmiYHMM TOPSAKOM HAISKHTh PO3YMITH IPABOMOPSIOK
Jep>KaBH, BU3HAUAJIbHI MPUHLMIIM 1 3aCaJH, SIKI CTAHOBJIAITh OCHOBY ICHYIHOUOT'O B HIi
Jany (CTOCYIOThCS 1i HE3aJIEKHOCTI, HUIICHOCTI, CaMOCTIMHOCTI U HETOTOPKAHHOCTI,
OCHOBHUX KOHCTHUTYIIIHUX MpaB, CBOOOJI, TaAPAHTIH TOIIIO).

BoaHouac He MOKHA MOCWIJIATHCS HA MyOJIYHUIN TOPSIOK, SIKIIIO CTOPOHA, IO
BUCTYIIA€ TIPOTH TIOCTAHOBJICHOTO apOITPaKHOTO pIMIEHHS, BBaXae, M0 apOiTpu
NPUITYCTUINCS TOMWIKH y 3aCTOCYBaHHI 3aKOHY, 3aCTOCYBaJIM HEMPABWILHUN 3aKOH UM
HENPaBWIHLHO OMIHWIA (haKTUIHI OOCTaBHMHHM CHPABH, OCKUIBKH CYJI, IO PO3TIIIAc
KJIOTIOTaHHS, HE BIpaBl BUBYATH TaKi JIOBOJW, TOMY IO 11e Oyae cripo00r0 Mmeperisay
apOITpaXHOTO pillleHHs MO CYTl, M0 HE JOMycKaeTbcsi 3akoHOM Ykpainu «IIpo
MDKHapOIHMIT KoMepiiamii apGirpaxo» Ta Hero-HMopkcbkoro kouseHtiero 1958 p. «Ilpo
BU3HAHHS 1 IPUBE/ICHHS 10 BUKOHAHHS IHO3EMHUX apOITPAKHUX PIICHDY.

Takum YuHOM, 3 OAHOTO OOKY, BCTaHOBIIIOETHCS MPUHIMII HEMOXKIHBOCTI
neperjsiiy pilieHHs apOiTpaxy, a 3 APYroro — BKa3yeTbCsl HA 3aCTEPEKEHHS PO
nyOmiYHUI TOPSA0K SK OJHY 3 IIICTaB CKaCyBaHHS pIllIEHHS apOITpaxy, sKy
HEMOXJIMBO 3aCTOCYBaTH 0€3 aHali3y BUIMOBITHOTO pIMIEHHS IO CyTL. 3a3Ha4yeHe
CBITYHTH ITPO HEOOXITHICTh YITKOTO BU3HAYEHHS MEK 3aCTOCYBAHHS 3aCTEPEIKECHHS PO
MyOIIHUN TOPSAI0K 1 HEOMYCTUMOCTI HOTO PO3MIMPEHOTO TIyMAu€HHS, B IHIIOMY
BUMAJIKY 11€ MOKE MIPU3BECTH J0 3JI0BKMBAaHb Y BUKOPUCTAHHI 11i€1 MiACTaBH CYAOBOTO

KOHTPOJIIO.
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I'ocTpoty miei mpobriemu nmeBHUM YMHOM HiBemoe 1. 18 moctanoBu [Inenymy
BCY Bin 6 ucronana 2009 p. Ne 9 «Ilpo cyqoBy npakTuKy po3risiy LIMBUIbHUX CIIPaB
OpO BU3HAHHA MPABOYMHIB HeAlicHUMH» [168] , y SKOMY HaBEIEHO MepeniK
OpaBOYMHIB, fAKI € HIKYEMHMMH SIK Takl, L0 MOPYIIYIOTh MyOJMHUNA MHOPSAIOK,
Bu3HaueHud cr1. 228 11K VYkpainu: 1) mpaBoyuHH, CHpsSIMOBaHI Ha MOPYILICHHS
KOHCTUTYLIMHUX TMPaB 1 CBOOO JIIOJIUHU 1 TPOMAJITHUHA; 2) IPaBOYMHH, CIIPSMOBaHI Ha
3HUIICHHS, IIOMIKO/DKEHHS MaiHa ¢BUYHOI abo IOPUAWYHOI O0COOH, JepiKaBH,
ABToHOMHO1 PecnyGmiku Kpum, TepuropiaibHOI rpoMany, HE3aKOHHE 3aBOJIOJIIHHS
HUM. TakuM® € TpaBOYMHH, IO TOCATAIOTh HA CYCIUIbHI, €KOHOMIYHI Ta COINAIbHI
OCHOBH [I€p>KaBU, 30KpeMa: MPaBOYMHM, CIPSMOBaHI Ha BUKOPUCTAHHS BCyIEpey
3aKOHY KOMYHAJIbHO1, J€p>KaBHOI ad0 MPUBATHOI BJIACHOCTI, MPABOYMHHU, CIIPSIMOBAaHI
Ha HE3aKOHHE BiIUYyXE€HHsS a00 HE3aKOHHE BOJIOJIHHS, KOPUCTYBAHHS, PO3HOPSIKEHHS
00’€KTaMH TMpaBa BIJIACHOCTI YKPAiHCBKOTO HapoJay — 3€MJICI0 SIK OCHOBHHM
HaI[lOHAILHUM OaraTcTBOM, IO MepedyBae Mmif OCOOJMBOIO OXOPOHOIO JIEpXkKaBH, Ii
HaJ[paMu, HIMMMHU NPpUpoHUMHE pecypcami (cT. 14 Konctutymii Ykpainu); npaBoYruHH
100 BITUYKEHHSI BUKPaI€HOT 0 MaifHa; MPaBOYMHM, U0 MOPYIIYIOTh IPABOBUI PEXUM
BHJTy4EHHUX 3 001ry a0 0OMeXeHHX B 001ry 00’ €KTIB MUBUTLHOTO TIpaBa Tomo. [IpoTte
e e po3’scHenHs BCY, y sxoMy mepenik mpaBoYHHIB, 10 TOPYIIYIOTh MyOIIaHUH
HOpSIIOK, JoBOJI ImMpokuil. Ha Hamyy nymKy, 3akoHOJaBYe BH3HAUEHHS abo
BU3HAUEHHS KPUTEPIiB, K1 MaJK O 3aCTOCOBYBATU CYI/1 AJI1 BU3HAYEHHS MTyOJIYHOTO
nopsAKy YKpaiHd, BiANoBiIago O MPHUHILMIYY NPABOBOI BU3HAYEHOCTI Ta CIPHUSLIO
yI0CKOHAJICHHIO ITPABOBOT'O PETYJIIOBAHHS CYJ0BOT0 KOHTPOJIIO apOITpaKHUX PIlLICHb 1
NOJAILIIOMY PO3BUTKY apOITpaxy B YKpaiHi.

He moxemo omunytu yBaroto cmip Mbk HAK «Hadroraz Vkpaina» ta BAT
«I"azmpom». BiamoBinHO 10 apOITpaKHUX 3aCTEPEXKEHb, 3AKPIUICHUX Yy KOHTPaKTax
MDK IIMMH KOMIaHIIMH, OyIb-SIKHK CITIP, MPOTHPIIYS UM MPETCH31sI, K1 BUILTUBAIOTH 13
KOHTPaKTy abo y 3B’SI3Ky 3 HHUM, 30KpeMa, sIKI CTOCYIOTbCS MOIro MOpPYILIECHHS,
po3ipBaHHA a00 HEMIMCHOCTI, OyayTh BUPIIIEHI HUITXOM apOiTpaky BIAMOBIIHO 0
ApOirpaxknoro Perimamenty ApOirpaxkHoro HCTUTYTY ToproBoi nagatu CTOKroiabMy.

3BepHEHHIO 10 ApOirpaxkHoro HcTUTYyTy Toprosoi nanaru CTOKroiabMy nepeyBaliu
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IIEPErOBOpH, ajle BOHM HE Manu ycnixy. L{ikaBum € came Toil acnekT, 1o 1 YKpaiHa, 1
Pocis mormm mignopsiakyBaTH CBiil cmip Oyab-skomy 3 cyaiB Ykpainu uu Pocii,
HaTOMICTh OyJI0 BUKOpPHCTaHE caMme apOrrpaxHe 3actepexeHHs. [losicHEHHS LboMy
JOCUThH NOIIMPEHOMY (DEHOMEHY JyKE€ MPOCTE: KOH(DIIKTYI0U1 CTOPOHU 3 pI3HUX KpaiH
HE JOBIPSIIOTH HALIOHAJIBHUM CYyJIaM 1TepelatoTh JIsl BUPIIIEHHS CBIM cHip apOiTpaxy,
SIKAW 3a3BUYAi Ma€ MICIIE PO3TIIAY B IHIIIA KpaiHi, KpiM TOTO, apOiTpH (K MpaBuio,
TPW) TNPHU3HAYAOTHCS 13 PBBHUX KpaiH IS HEYIEePeIKEHOTO Ta 00’ €KTHBHOTO
BHPIIICHHS CITOPY.

Bupimenns cnopiB mik HAK «Hadtoraz Ykpaina» ta BAT «I"azmpom» TpuBaio
nocuth A0Bro, 3 4epBHsS 2014 p. no rpyaus 2017 p. 3a pe3yiapTratamu JBOX
apOitpaxkHux npoBamxeHb BAT «I'a3npom» MoBUHEH OIiatuTH 2,56 MiIpJ A0JapiB Ha
kopucth HAK «Hadrora3z Ykpaina». Ytim, aeski Bumoru HAK «Hadrorasz Ykpainay,
30KpeMa, IM0J0 Neperisay Tapudy Ha TPaH3UT 1 Meperiisily TPAaH3UTHOTO KOHTPAKTY
BUITMIOBITHO JI0 €BPOMEWCHKOrO0 Ta YKPAiHCHKOTO €HEPreTMYHOr0 ¥ KOHKYPEHTHOTO
3aKOHOJIaBCTBA apOITpW HE MIATPUMAIM, 3ayBOXHUBIIM, 110 BIPOBAIKCHHS
perymsatopHoi pedopmMu B YKpaiHI € CHpaBOI BHYTPIIHBOK 1 HE BXOIUTH IO
KOMIIETeH i cyny B wmiii cupasi [128]. Llei mpukian e pa3 MepeKOHIMBO TOBOIHUTH
HEOOXITHICTh PO3BHUTKY apOITPaXKy SK €PEKTUBHOTO CIIOCOOY BHPIIICHHS CIIOPIB.

MbibkHapoaHi yroad, mianucaHi YKpaiHOw, MependadaroTb piBHI CIocoOu
BpEryioBaHHs cropis. /it npuknany, npoekroM KpenutHoi yroau Mk YKpaiHOO y
poui no3uvanbHuka ta KopomisectBom IlBenist y pouii kpeautopa 0yno nependayeHo,
IO CTOpH, SKi MOXYTh BHUHHUKATH, PO3IJIAAal0Thes MicueBuM cynom Ileerii. Lle
O3Hayae, 10 TpoIlecyalbHE MpaBo, sike OyJe 3aCTOCOBAHO [0 BUPIIIEHHS CIOPY,
IIBEICbKE, MOBa IBEACHhKA, TOOTO YKpaiHa MOBUHHA Oyje 3/IHCHIOBATH 3aKYITIBIIIO
nociayr ropuaudHoro pagnuka y IlBemii y pa3i BUHUKHEHHsA crnopy. HaromicTb
MinicTepcTBO IOCTHINI YKpaiHU 3aMpONOHYBAJIO MEPEea0aunTH Y MPOEKTI 3a3HAYEHOT
BUIIE YTOIU apOITpaKHE 3aCTEPEKEHHS, IO J1a€ MOXKIUBICTH 00paTh HEUTpaIbHUIA
dopyM, sikuii Oyze po3TisiiaTi CIp, 3aIy4YUTH TPhOX apOITPIB, SIKI NPEACTABIATUMYTh
0oOHJIB1 KpaiHM Ta TOJOBYIOYOTO 3 TPEThOI KpaiHH, 3aCTOCYBATH aHIIIMCHKY MOBY, Ta

MO>KJIUBICTD S3AIYYUTHU OO0 3aXUCTY HOPUANYIHOTO paaHUKA 3 IMPIOOTO KOJIa OPUIUIHUX
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komnaniii. KokHa 31 CTOpIH yroJu HamaraeTbCsl 3aKpIMUTH HAWOUIbII 3PYyYHUUN IS
cebe pexxuM BperyitoBaHHs cropis. [Ipu mipomy ciif 3a3HauuTH, O NPU YKIAACHHI
yroJ CTOpOHAaM Kpallle MITH Ha MOCTYNKH i YITKO BU3HAYUTH CIIOCIO BPEryIHOBaHHS
cropiB. He3akpirieHHsI KOHKPETHOTO CMOoco0y BUPIMIEHHS MOMXJIMBUX KOH(QIIIKTIB
PHU3BOIUTh, SIK TIPABHJIO, 10 BUHUKHEHHS JIEKUILKOX CTIOPIB y PI3HUX IOPUCITUKITIAX Ta
BIUIMBAE Ha PEIyTallll0 OpraHiB, SKi pO3IJSLAAI0Th MPOILIEC, 3aTArye TakWidl MPoOIEC 1
MPU3BOJINTH 10 HAAMIPHUX BUTpPAT KOINTIB JUIA BUPIIMIEHHS CIOPY B 000X CTOPIH, Y
MICYMKY — OOMIBI CTOPOHU HE3a0BOJICHI pe3yabTaTaMH IPOIIECY.

3a3Buyail yroad MbDK YKpaiHOKO Ta HIIMMH JeprKaBaMH CKJIQIHINN HDK Ti, SKi
JuIie nependadaroTh CMBPOOITHUIITBO Ta MOTEHIIHO MOKYTh OYTH TOPYIIIEH], MalOTh
ABC 3acrepexxenns. Hanpuknan, ct. 25 Yroau npo ¢iHaHcyBaHHS PamMkoBOi mporpamu
Ha MITPUMKY yron mMik Ykpainoto ta €C [208] BcTaHOBmIOE, MO OYy/Ib-SKE CITIPHE
MUTaHHS, SKE HE MOXKE€ OYTH BHUPIINIEHO BIPOJOBXK IIECTA MICSIIIB HUIIXOM
KOHCYJIbTAIllf, MOXE, Ha TMPOXaHHA CTOPIH, BHUPIIIyBaTUCS 3a JOMOMOIOIO
TPETEUCHKOTO CYAY, SKUM TMOBUHEH MPUUHATHA PIILIEHHS YHOPOJOBX TPbOX MICSIIIB
OubICTIO Tpererichkux cyaAiB. 3rimHo 31 c¢T. XIII Yroam mpo OararoHarioHaIbHI
mupotBopui cun IliBaerno-Cxignoi €Bpomnu [207], copu, 10 BUHHMKAIOTH I Yac
TIIyMaueHHs a0o0 3acTOCyBaHHS Ili€i YTOIM, BUPIIIYIOTHCS IUIAXOM MPOBEICHHS
KOHCyNbTalii Mok CTopoHaMu 0e3 3BEpHEHHs A0 30BHINHBOI opucaukui. Crarrs 9
Yroau Mok Ypsanom VYkpaiHu Ta Ypsanom ABCTpaiii PO TOPTrOBEIbHO-EKOHOMIYHE
cuiBpoOitHuiTBO  [205] BCcTaHOBMIOE, MO Oyab-sAkui cmip MbK JloroBipHUMU
CTtopoHamMu CTOCOBHO TIyMadyeHHsI a00 BUKOHAHHS I1i€1 YTOIU BUPIIIYBaTUMEThCS O€3
3BOJIIKaHb LUIIXOM MPOBEACHHSA IPY>KHIX KOHCYJIbTALlIM 1 IEPErOBOPIB.

MiHicTepCTBO 3aKOPAOHHUX CIpaB YKpaiHMU 3AIMCHIOE 3aXUCT MIPaB Ta IHTEPECIB
VYkpainu mig 4Yac BHpIIMIEHHS MDKHAapOJHHMX CTOPIB 3a y4acTi YKpaiHM Ta IHIIUX
Cy0’€KTIB MDKHaApOJHOTO mpaBa BigmoBigHO g0 IlomokeHHs Tpo MiHICTEPCTBO
3akopaoHHUX crupaB Bim 30 Oepesns 2016 p. Ne 281. Vkpaina mMae 3Ha4HUN IOCBIN
y4acTi y Copax, OJHHUM i3 HaHOUIbII BITOMHX € CIIIp 3 IPHUBOJY OCTpOBa 3MIiiHUI Ha
nigcTaBl Yrogu MpK YKpaiHowo Ta PymyHiero. YkpaiHa ik cyO’€KT MDKHapOJIHOTO

npaBa nojaiga m’ath no3oBiB A0 €CIII 3a ¢axramu okymaui Kpumy, BiiickkoBO1
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arpecii Ha JloHOaci, m0/10 MOPYIIECHHS NpaB JIOAWHU HA OKYIOBAaHUX TEPUTOPLIX 1
HE3aKOHHOT'0 BUBE3EHHs Aireil cupir 10 Pocii. OxpiM 11boT0, YKpaiHa nojiana no3oB 10
Mixnaponnoro cyny OOH mpotu Pocii mpo nopymenns Kousenuni OOH mpo
npoTuAil0 (piHAHCYBaHHS TEpOpU3MY Ta TPO JIKBiIalio0 Bcix (opm pacoBoi
JTUCKpUMIHAILi. YKpaiHa 3MyIlieHa 3BepTaTHCS 10 3a3HAYEHUX BUIIE IHCTHUTYIIIH, ake
y Bcix ii yromax 3 Pociero nependadeHo, mo cnopu, po30HKHOCTI BUPIITYBATUMYTHCS
IUITXOM KOHCYJIbTaIlIM a00 MeperoBopiB, MO AUIIOMATHYHUX KaHAJIaX, Takl CIIOCOOH
nependadeHi HaBITh JJIS BUPIIIEHHST CHIPHUX MUTaHb, Y 3B’ SI3Ky 3 aBapisiMu, 30KpeMa, 3
UTaHb BiIIIKOAYBaHHS siAepHOi mkomau [204].

JATBHICT TPETEMCHKUX CYAIB B YKpaiHi 3aBXKAu Oyja MPEeAMETOM MaJKuX
nuckyciil. IlpuxuibHUKM i1€1 PO3BUTKY TPETEWCHKHUX CY/IB aKIEHTYyBaJM yBary Ha
NO3UTHBHUX O3HAaKaX 1 XapaKTepU3yBAIM iX SK OJUWH 13 HalOUIbII e(EeKTUBHHUX
pBHOBUIIB ABC, HaTOMICTh OTIOHEHTH 3a3Havyalid PO BEJIMYE3HY KUTbKICTh MPOOJIEM 1
3JI0B)KMBaHb, SIKI 13-32 HEAOCKOHAJIOCTI MPABOBOTO PETYJIOBAHHS MEPEKP ECIIOIOTh
Oyab-KMI MO3WUTUB BiA iX NibHOCTI. HallOuibia KUTHKICTh CHOPIB BUpIIIyBajacs
TPETEUCHKUMU CyIaMH B TIEPI0/T 13 IPUHHATTS 3akoHy YKpaiau «IIpo Tpererichki cyam»
B 2004 p. 1 1o BHeceHHS y HBbOTO 3MiH y 2009 p., sKMMHU OyJI0 3HAYHO PO3IMIMPEHO
MIEPEITIK BUHATKIB 1010 PO3TJISATY CIIOPIB TPETCHCHKUMHM CyTaMH.

Sk cBiq4aTh CTaTUCTHYHI AaHi, cyau Ykpainu y 2007 p. po3riasnyau nonan 13
THC. CTIPaB PO BUAaYy BUKOHABUOI'O JTOKYMEHTa Ha PILICHHS TPETEHCHKOro Cyy Ta 3a
pe3yJbTaTaMu iX po3risay BuaaHo 12 tuc. 669 BUKOHABYUX JOKYMEHTIB. HailOuibIy
KUTBKICTh CTIPaB MPO BHUJIa4y BUKOHABYOTO JOKYMEHTa OYyJO PO3TIISTHYTO CyJIaMHu M.
KueBa — 7 tuc. 530 (mpuuomy 7 tuc. 289 13 HUX po3risinyB Ileuepchkuil pailoHHUIA
cyn), a Takox obmacreit: Jlyrancekoi — 2 tuc. 45, KuiBcbkoi — 949 [151]. daxiBii
AQHATBYIOYH PITICHHS] TPETEUChKUX CYAIB BKa3yBajM, IO Il CyJIM 9acTO (haKTUYHO HE
BHPIIIYIOTH CIIOPH, a B 00X miepe10adeHnX 3aKOHOM MPOIIEAYP 3aA0BOJLHSIIOTEH ITEBHI
Cy0’€KTHBHI IHTEpECH HEPIIKO 3 MOPYIICHHAMH MPU IhbOMY TIpaB TPETIX oci0 Ta
nep>xkaBy. HailOuibIl TUIOBUMU cIipaBamu, SIK1 B TOM Nepio po3TIIiAaid TPETEHChKI
cyau, Oynu crHpaBM IIOJ0 BHU3HAHHA. a) JIMCHOCTI JOTOBOPIB MNPO BiAUYY>KEHHS

HEPYXOMOTO MaifHa, Ipu PO3IIIl AKHX 32 JOTIOMOTOI0 TPETEHCHKOTO CyIy 0CO0Hu y
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KparioMy BHUMAJKy YHHUKAIOTh YKJIaJ€HHS TaKUX JOTOBOPIB Y BCTAHOBJICHIH 3aKOHOM
HOTapialbHI QopMi, SIKOI0 mependadeHo CIiary BIIMOBIIHUX IJIATEXKIB Ta JEp>KaBHY
peecTpallifo, a B TipIIOMy — (PaKTUYHO YKJIQAAIOThCSI JOTOBOPH, SIKI HE MOXYTh OyTH
HOTapialbHO TMOCBIIYEHI Y 3B’S3Ky 3 THM, II0 BOHHU CylepedyaTh 3aKOHY; O) ImpaBa
BJIACHOCTI Ha 3€MENbHI JAUIIHKH, 30KpeMa NpO BiIYYKCHHsS Ta BU3HAHHS IpaBa
BJIACHOCTI Ha 3€MeJbH1 JUITHKH CUIbCHKOTOCIOAApChKOTO TMPU3HAYEHHS; B) IpaBa
BJIACHOCTI Ha cCaMOYWHHE OYJIBHUIITBO Ta Ha 00’ €KTH HE3aBEPIICHOTO OYIBHHUIITBA,
METOIO SIKMX € BH3HAHHS IIpaBa BJIACHOCTI HA CAaMOYMHHO 30y70BaHI a00 HE3aKOHHO
PEKOHCTpPYHOBaH1 00’ €KTH Ta OTPUMAaHHS PIMICHHS, iK€ O 3000B’s13yBajlo BIMITOBITHI
OpTaHu 3IMCHUTH Aii 3 WOro O(OPMIICHHS, T') CIOPHU, METOI0 SKUX € 3aXOIUJICHHS
KOHTPOJIFO HaJl FOPUAUYHUMHU 0coOamu, Tomio [151].

VY 2011 p. TpereichKi Cyiu BTpaTUIM MPaBO PO3TIISAATH CIIPABU y CIIOpax MI0I0
3aXUCTy MpaB CIOXUBAYiB, 30KpEMa CIIOKMBAYIB MOCIYr OaHKy (KPEAUTHOI CIUIKH)
[160]. BinTomi kuTbKiCTh CHpaB, sKi pPO3TIISAAIM TPETEUCHKI CyId, ICTOTHO
3MEHIIIMIIACS, MPOTE HE3BAKAIOYM HA TaKe 3BY)KEHHs iX MABIIOMYOCTI, 1€l CIoci0
BHPIIICHHS TMPAaBOBUX CIIOPIB 3AIMINAETHCS JOCTATHBO 3aTpeOyBaHUM. Y3arajbHEHY
CTAaTUCTHKY IMOJO MIIIBHOCTI TPETEHCHKUX CY/IIB OTPUMATH JOCHUTH CKJIQJTHO, TOMY
TIEBHI BUCHOBKH MO’KHA 3pOOHTH JIMIIE 3a KUIBKICTIO 3asB, HAMPABJICHUX Y CYIH, PO
BUJauy BUKOHABUOI'O JIOKYMEHTa Ha pIllIEHHA TpeTerhchkoro cyay. s mpukiany,
npotsiroM 2017 p. cyau po3TJIsiHYIM NOHaJ 4 TUCAY1 CIpaB IIOJ0 BHUAadl Haka3zy Ha
BUKOHAHHS PILIEHHS TPETEUCHKOTO Cyny. Y OUIbIIOCTI BUNIAJIKIB CYIU 3a10BOJIbHSIOTH
3a8BM TPO BUJAAYy BUKOHABYOTO JOKYMEHTA Ha PIlIEHHS TPETEHCHKOTO Cyday, XO0d4a
3HAYHA YaCTHHA 3asB, Ye€pe3 HEBIIMOBIIHICTh BUMOTAM YHHHOTO 3aKOHOaBCTBa, OyIa
3aymieHa 6e3 pyxy ado MmoBepHyTa 3asBHUKaM 0€3 PO3TIIsiay.

I3 mpuiiaatram HoBux pemakiii ['TIK Vkpainm ta HIIK VYkpaiaum 3miHHBCS
MOPSIZIOK PO3TISIAY 3asB MPO BUAAUYy BUKOHABYMX JIMCTIB HA MPUMYCOBE BUKOH aHHS
pilieHs TpeTeichkux cynaiB. CrpaBu MO0 OCKapKEHHS PIlIeHb TPETEHCHKUX CY/IIB,
OCIIOPIOBaHHS pILEHb MDKHAPOJAHUX KOMEPLIMHUX apOITpaxiB, NOpo BUAAUY
BUKOHABYMX JICTIB Ha MPUMYCOBE BHKOHAaHHS pIIEHb TPETEUCHKUX CYIIB

PO3TIEIat0THC aHeHHHifIHHMH cyaaMn K CyadaMHu HepI_HO.l. iHCTaHI_[ﬁ 3a MiCHeM
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PO3IIIS LY CIIPABU TPETEUCHKUM CYJIOM (32 MICIIE3HAXOKEHHSIM apOrrpaxy) (4. 2 cT. 23
LIIK VYkpaiam). 3a Tpu Micami 3 aHA HaOpaHHS YHMHHOCTI HOBuX penakiid [TIK
VYxpainu Ta HIIK Ykpainu (15 rpyaus 2017 p.) anensuiiitHi cyau po3risHynu 212 3ass
Opo BUJAYy BHKOHABYOTO JOKYMEHTa Ha pilleHHS TpeTelcbkoro cyay. Lli mawni
CBiYarb MpO Te, WO TPETEUChKUW PO3IJsiA CIpaB B YKpaiHI HE3BAKAIOUM Ha
HEIOCKOHATICTH (4U 3aBSKH HEIOCKOHAIOCTI) IPABOBOT'O PETYIIOBAHHSA 1X ISITIbHOCTI
IIUPOKO BUKOPHUCTOBYETHCS JIJII BUPIMICHHS CIIOPIB, II0 BUHUKAIOTH 13 MUBUTLHUX Ta
roOCTOIapChKUX MPAaBOBIIHOCHH:

Hani nmpo mommpenicTy HmmX BuaiB ABC (Memiamii, KOHCWTAIi TOImIO) B
VYkpaiHi He y3araJbHIOIOTHCS, 3BKAIOYM Ha 1XHIO crnenu@iKy, 1€ 3pOOUTH TOCHTH

CKJIaJHO, XO04a B IbOMY, 0co0MBO 3 HAYKOBOTI'O IIOIJIIAY, € HarajibHa HOTpCGa.

3.2. IlepcnieKTHBH PO3BUTKY AJbTEPHATHBHHMX CIOCO0IB BHpIIICHHS

NPaBOBHUX CNOPIB B YKpaiHi

VYkpaina Mae cliagyBaTH Cy4aCHUM TIPaBOBMM TEHJICHINSIM, 30KpeMa IIoJ0
3a0€3MEUCHHS 3aXWCTy MpaB Ta OXOPOHIOBAHMX 3aKOHOM IHTEpeciB (PBUYHUX 1
opuandHuX oci0, BukopuctoBytoun ABC. 3a3HaueHe 0OyMOBIIIOE CBOEYACHICTH Ta
aKTYaIbHICTh PO3TJISIAY MUTAHHS MPO MEPCNEKTUBH (OPMYBaHHS B YKpAiHI CUCTEMHU
ABC.

[Ipobnemaruka ctanoBieHHs: ABC B YkpaiHi 00TOBOPIOETHCSA Y HAYKOBHUX KOJIax
JIOCUTh aKTUBHO, MMPOTE 00’ EKTUBHO 3MYIIICHI BU3HATH, 110 HamioHanbHa cucteMa ABC
nepeOyBae Ha I[OYaTKOBOMY €Talli CBOTO pO3BHUTKY, yCl1 I1HHOBAllli, HaBITh 3a
OYEBUIHOCTI X MIepeBar, CIPUIMAaIOThCS 13 HEIOBIPOIO. 3YMOBIIIOIOTH 110 CUTYAITIO K
00’ €KTHBHI (TpaIMIIAHICTG IOPHIAMNYHMX MEXaHBMIB, CGHOPMOBAHUX BIKOBOIO
MPAKTUKOIO, BIICYTHICTh €(PEKTHBHUX MEXAHI3MIB BUKOHAHHS PIillIeHb, MPUUHITHX Y
pesynbTaTi 3actocyBaHHa ABC, HemocTaTHs KUIBKICTh CHELIATICTIB, apOITpiB,
MenlaTopiB, MOCEPEAHMKIB), Tak 1 Ccy0’ekTuBHI (hakTopu (Yy4acCHUKM KOH(IIKTY

OaxaloTh OTpUMAaTH PILEHHS, B SKOMY OyJle BH3HAYEHUN MPaBOMOPYIIHUK,
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BCTAHOBJICHHI CIIOCIO Ta CTPOKH BIIHOBJICHHS MOPYILEHOIO MpaBa, a 32 HEBUKOHAHHS
CyJIOBOT'O pilllcHHS HAacTynuTh BimmoBinaibHiCTh) [3]. [IpaBoBa cuctema Ykpainu
(dopmyBanacs i BUILIMBOM POMaHO-T€PMAHCHKOI MpaBOBOi CIM’i, a TOMY PO3IJIs]
IPaBOBUX CIIOPIB Y Cy/ax € OUIbII 3BUYHUM JJIsI CY0’ €KTIB CyCTIUIbHUX BTHOCHUH, aJI5Ke
B CYJOBOMY pIILIEHHI BU3HAYEHO, XTO NEepeMir y crnopi. Taka KOHIIEMis Ha3UBAETHCS
«win-lose» («Burpas-mporpas»), KoJd OJHA CTOPOHA BUTpaja CIIp, a iHIla mporpaia.
ABC pmae 3Mory CTOpOHaM BHUPIIIMTH CINp 3a JOMOMOTOK KOHICHI «WIiN-Win
(«BUTpaB-BUrPaB» ), KOJIM 0OMIBI CTOPOHHM 3aI0BOJICHI pE3YILTATOM PO3IIILAY CIIopy. I3
IIOTO TMPHUBOAY IikaBoro € mmo3uiliss A. Kysz0arapoBa, Ha TYMKYy SIKOTO KOHIICTIIIiS
OPUMHUPEHHS. CTOPIH y KOH(IIKTAX MPUBATHOMPABOBOIO XapaKTepy IPYHTYEThCS Ha
MOJIOKEHHI TIPO T€, 0 BOHO (MPUMHUPEHHS) MOKIIMBE JIUILE 3 TO3UILii IHTEpECY, a He
npaBa 1 TUM Mave CUiM. Y 3B’S3KYy 3 IUM ICTOTHUMHU OOCTaBMHAMHM, IO BEAYTH [0
OPUMHUPEHHSI CTOPIH KOHPIIKTY, MOKYTh OyTH MOTUBALIMHO -CTUMYJIIOIOY1 YUHHUKH, B
PO3BUTKY 1 BAOCKOHAJICHH] SIKUX MOBHMHHA OyTH 3allikaBjeHa HayKa SIK MarepiajJbHOTO,
TaK 1 MPOIECyaJbHOr0 MUBLIICTHYHOTO npaBa [96, ¢. 12]. 3a Takoro migxoay OCHOBHY
POJIb y BUPIIMICHH] CIIOPY BIIrParOTh HE HOPMH TPaBa, a IHTEPEC CTOPIH 11X TOTOBHICTh
710 KOMITPOMICY.

Ak cBiTUMTH MOCBIN 3apyODKHHMX KpaiH, 3ampoBamkeHHs ABC Bkiodae Taki
eleMeHTH: 1) HasgBHICTP CY4acHOTO 3aKOHOJIaBCTBA; 2) PO3BUHYTI IHCTUTYLI, SKi
BIIMOBIIAIOTh CBITOBMM MpPAaKTUKaM Ta MAlOTh BUCOKY pemyTallito; 3) JOSIIBbHICTH
nepxaBHux cyaiB 70 ABC Ta ix B3aemonisa. Jlesiki HAyKOBIIl BBRXAIOTh, 110 OJTHIEIO 3
NepeayMOB TOMMPEHHS Memiamii B YKpaiHi € 1HGOpMyBaHHS CYAJAIB 1010
HEOOXIMHOCTI 3ampoBamkyBatu Mmemiario [149]. Ha Hamy aymky, Judine TakuMmu
3aX0JaMH BaXKKO JIOCSITTH MO3UTUBHOTO pe3ynbTatry. L{uiikom nopeunum st Ykpainu €
ninxin Jlopaa Byasda moao 3anpoamxenas ABC. VY 3BiTi 3 gocTymy 10 MpaBOCy I
BIH 3ampoIlOHYyBaB Il Yac pO3TJAAy IHUTaHHSA 100 CYAOBHX BHUTpaT CTOPIH
BpPaxoBYyBATH, YU MOTOJMIACS CTOPOHA HA PO3TIISiA CBOTO cHOpy 3a aonoMoror ABC
[287]. Slxkmo cTopona BimmoBisutacst 3actocoByBath ABC y mocynoBoMy MOpPSIIKY,

BOHA MAa€ CIUIATUTU CYAOBUM 30ip 3a OOMIBI CTOPOHM HE3AJEKHO BII pe3yjbTaTy
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BupimeHHs: cropy. lLle ¢iHaHcoBO cTUMymOBaTUME KOH(IIKTYIOUl CTOPOHU [0
PO3IJIL1y MOKIIMBOCTI BUPIIIEHHS IIPaBOBOTO criopy uepes3 3actocyBanHs ABC.

[Nopampumii po3Burok ABC B VYkpaini notpeOye Cy4acHOTO MPaBOBOIO
pEryiIoBaHHs. YJIOCKOHAJIEHHS 3aKOHOJABCTBAa Ma€ 3/IMCHIOBATHCS Ha YCIX PIBHAX
HOPMAaTHUBHO-TIPABOBOTO PEryJIIOBaHHS KOJEKCH, 3aKOHM Ta iHmIN aktu. OJHaK,
CIIOYATKY CJI PO3pOOUTH Ta MPUUHITH KOoHIENII0 po3BUTKY ABC B VkpaiHi, a Bke
MOTIM, BIIIMTOBITHO A0 11 MOJI0KEHB, BIPOBAKYBATH HOBarlii. Takuil maxin CXBaJoe, 3a
pe3ylIbTaTaMu IPOBEAECHOT0 AOCTIMKEHHs, y cBOiii qomosini I'. Bomapon [34].

IcHye nekinbka NUIAXIB, SKUMH YKpaiHa MOXKE IITH B MPOIECi BIOCKOHAICHHS
3akoHomaBcTBa B cdepi ABC. Tlepumii — mpuiHATH KOMIUIGKCHHM 3aKOH TIPO
aIbTEpHATUBHI CLIOCOOM BUPILLEHHS CIIOPIB, AKUI OyJ€ peryItoBaTu 3araibHi CyCIUIbHI
BinHOCUHU Y chepi ABC, HUM BHECTH 3MIHU B JIFOYE 3aKOHOJIABCTBO Ta BU3HAYUTHU
cepu MIMB3aKOHHOTO PETyJIIOBAaHHS BIIMOBITHUX BITHOCHH. TakuM NUIIXOM MU
Cnonyueni Illtatu Amepuku. Ha 0a3i ¢enepaibHOTO 3akoHY MNpPO albTEpHATHUBHI
criocoOu BupimieHHss criopiB [228] Oymu po3poOJieHi akTv mTaTiB Ta (GOpMyBaiach
CyZIOBa MPAaKTHKA.

Jlpyruii BapiaHT — MPUHHATH OKpeMmi 3akoHHW moao0 piHUX BuAB ABC. Takuit
NUIX 00panu OUTbIIICTh 3apyOoKHUX aepkaB (ABcTpia, Yropimmua, Hopgeris, [Berris,
Yexis, [IBefinapis Ta iH.). s Ykpainu Ol TOUITBHUM BHIAETHCS 3aCTOCOBYBAHHS
apyroro BapiaHTa. Ilpu HbOoMy yIOCKOHAJIEHHS MPaBOBOI perjamMeHTalii BITHOCHH Y
BKazaHiii cdepi Mae 31ICHIOBATUCS HE (PparMEHTApHO, 5K 1€ BIIOYBa€ThCS CHOTOJIHI, a
CHUCTEMHO, BIAMOBINHO 10 KoHueniii po3Butky ABC. VY mpoueci ii po3poOku Benmke
3HAYEHHS MAlOTh aHaNI3 Ta BPaxyBaHHs JOCBIAYy IHIIUX JEpPKaB, a TaKOX MPAKTUKH
HopMornpoektyBanHga €C ta OOH.

OpienTamiss Ha iHTEerpamito B €C 3yMOBIIOE HEOOXITHICTH 3a0e31medeHHS
BIITIOBITHOCTI HAaIlIOHAJILHOI MPABOBOi CHCTEMH CTaHIapTaM €BPOTCHCHKO1 CIIUTLHOTH
3arajoM Ta CTBOPEHHS CHpaBli €PEKTHBHOTO MEXaH3MY 3axXHCTy MpaB Ta CBOOO]

JIOAVHYA 1 TPOMAJsSIHUHA 30KpeMa, a TakoX (OopMyBaHHS B YKpaiHl J1€BOi CUCTEMU

ABC.
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VY 2014 p. Oyna mignucana Yroza npo acorramito [206]. 3rigHo 31 cT. 1 YkpaiHa i
€C MaroTh NOCWIIOBATH CIIBIPAIlO Y cepi mpaBocyaasi, cBOOOIM Ta O6€3MeKn 3 METOIO
3a0e3MeyeHHs] BEPXOBEHCTBA MpaBa Ta MOBAaru J10 MpaB JIOJWHU 1 OCHOBOIIOJIOXKHUX
cBo6oa. Kpainn €C moroammucs, mo 3a0e3nedeHHs BEpXOBEHCTBA MIpaBa Ta KPaioro
JIOCTYIy 10 TPaBOCYIJs TOBHHHO BKJIIOUATH JOCTYN SK 10 CYIOBHUX, TaKk 1 J0
1103aCy/I0OBHUX METO/IIB BPET'YIFOBaHHS CIIOPIB.

s Ykpainu npobnema po3BuTky ABC € BaXITMBOIO HE JIMIIE Yepe3 MiAMTUCaHHs
Yroau po acomiariito, a i i3-3a HEOOXITHOCTI BUKOHAHHS 3000B’ SI3aHb y MEKaxX 1HIINX
MDKHAPOJIHMX JIOTOBOPIB. 3a3BWYail JJIs1 BPETYIIOBaHHS KOHQIIKTIB Y MDKHAPOIHIN
ctepi BukopuctoBytotbcsi ABC, amke HallloOHadbHI Cyqyd HE BUKJIMKAIOTH JOBIPU B
IHO3EMHUX KOHTPAreHTIB 1 HE MAalOTh HAJIEKHOTO JOCBILY JJI BHUPINIEHHS NOAIOHUX
crpaB. 30KpeMa, 1€ CIOpH, OB’ A3aH1 3 BCTAHOBJICHHSIM PE3YJIbTATIB CIIOPTCMEHIB Ha
OniMIMChKUX Irpax, HBECTULIMHUMHU MDKHAPOJHUMHU CIIOpaMHU, KOHQIIKTAMH MDK
KpalHaMH TOIIO.

I3 1 muctonaga 2014 p. HaOyaM YUHHOCTI eI K1 YaCTUHU YTOJIU PO acoIliaIliio, a
caMe MI0JI0: MOBaru 10 MpaB JIIOJWHUA, OCHOBHUX CBOOOJ| Ta BEPXOBEHCTBA IPaBa;
MOJITUIHOTO JiaJioTy Ta pedopM; MpaBoCyAAs, cBOOOAM Ta Oe3IMeKH; eKOHOMIYHOI
CITIBIIpAIll Ta CIBIPAIll B TaKUX Taly3sX, SK OXOpPOHA HABKOJMIITHLOTO CEPEIOBHINA,
H(ppacTpyKTypa Ta CUIbCbKE TOCTIONapCcTBO; (piHaHCOBOI cmiBmpari. I3 1 ciuns 2016 p.
€C 1 VYkpaina posmnouanu 3actocyBaHHs mosoxeHb [IB3BT, mo € ckimagoBoro
€KOHOMIYHOI 4YacTMHM YTroau Mpo acowmiamito. lle oAMH 1B HApDKHUX KaMEHIB
JIBOCTOPOHHIX BiJTHOCHH; MPOIOHYE HOB1 €KOHOMIUHI BUTOJIn 000M cTOpoHaM. BoHu
nependavaroTh CYTTEBY JiOepali3ailiio TOPTIBII Ta TapMOHBAIIO YKpaiHCHKOTO
3akoHOoAaBcTBa 13 HOpMamMu €C. ToOTO HAETbCS HE MPOCTO MPO CKACYBAHHS MUT Ha
KOpJIOHaX, a ¥ TpO YyCYHEHHsS HeTapupHUX Oap’epiB, MO TMOJETIIUTh JTOCTYII
YKpaiHChKUX TOBapiB Ha enuHMid eBpormeiickkuii punok. [IB3BT moBuHHa cTBOpUTH
NPaKTUYHO TaKl )X YMOBHU JJIsi TOPTiBIIl MDK YKpaiHoto Ta €C, sKi MalOTh MiCIle Y
topriemi Bcepenuni €C [110].

Onne 3 KIIOYOBUX IOJIOKEHb, HA SIKE CIUPAEThCS YToJa MIpo acolliailio,

BU3HAYAE 3acCaJy MOCTYNOBOTO HAOMMKEHHS 3aKOHOJABCTBA YKpaiHW 110 HOPM i
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cragaaptiB €C. BCTaHOBIIOIOTHCSI KOHKPETHI CTPOKH JUIsl Y3TOJKEHHSI YKPalHChKOTO
3aKOHOJIaBCTBA 3 BUIMOBITHUM 3aKOHOAAaBCTBOM €C, K1 KOJMBAIOTHCS Y MeXax B 2
no 10 pokiB miciss HaOyTTS YroJow YMHHOCTL Yroja nependadyae KOHLELIO
JUHAMIYHOTO 30JMKEHHS, OCKUTbKM 3aKOHOAaBCTBO €C HE € CTaTUYHUM 1 MOCTIHHO
po3BuBaeThes. Tomy nporiec HaOMKEHHST MaTUME TMHAMIYHUHN XapakTep, a HOTOo TeM
MOBMHEH BIIMOBITATH OCHOBHUM pedopmam €C, ane OyTH MpONOPIIAHUM 3JaTHOCTI
VYkpainu peamsoByBatu Take HaOmmkeHHs. Parndikamis Yroau mpo acomiarito crana
CTUMYJIOM 3arajibHOTO YI0CKOHAIEHHs MpaBoBoro perymoBands ABC ta npuckopeHHs
peanizamnii BepxoBHoro Pamoro Ykpainu moB’s3aHuX 13 MM 3aKOHOJABUYMX IHIIIATHB,
CIPSIMOBAaHMX Ha HAOJIMXKEHHS 3aKOHOJaBCTBAa YKpainu 10 HopMm €C.

VYrona npo acouiaiiro MiICTUTh HU3KY CIIOCOOIB BUPIIIEHHS CIIOPIB, SIKI (PaKTUUHO
€ AJIPTEPHATHBOIO IIOJI0 BHPIMICHHS TaKUX CIOPIB Yy HalioHambHUX cyaax €C Ta
Vkpainu. Ilepen6auenuit [IB3BT mexaHism BperyimoBaHHSI CIOpPIB 0a3yeTbCsi Ha
BinnoBitHI Moaeni COT, ane 31 cnpoireHoro npouenyporo. ['maBa 14 «BupimieHHs
cropiB» YTroJu mpo acoIialliio nepeadadac BUPIIMIEHHS CIOPIB 3a JOTIOMOTOI0 TaKUX
croco6iB: koHcympranii (ct. 305), apOirpaknoi mpouenypu (ct. 306) i memiarii (CT.
307).

BinnoBigHO A0 i€l TJIaBU NEPIIMM CIIOCOOOM BHPIIICHHS CIOPIB, 10O SKOTO
MarOTh 3BEPHYTHUCS CTOPOHM YTOAM MPO acOIlallifo, € KOHCYNbTAIlii, SKa 32 CBOEIO
npupoior0 € neperopopamu. OnHa 31 CTOPIH Ma€ MIATOTYBaTH Ta HaJICHATH IHILINA
CTOPOHI MUCHMOBUH 3amuT Ta oro komito 10 Komirery 3 mutanb TOPTiBIL, y sSIKOMY
3a3HAYAETLCS CHIPHUM 3axi] Ta MOJIOKEHHS 1€l YToJau IMpOo acolliailiio, BKa3aHi y CT.
304 Yroau mpo acoiiamito, SKi s CTOpOHA BBaXA€ 3aCTOCOBHUMH. 3a 3arajbHUM
IpaBUWJIOM, KOHCYJbTAIlll MPOBOASATHCS TpoTsroMm 30 JHIB 13 AaTW OTPUMAHHS TaKOTO
3anuTy Ta MaloTh BIIOYTHUCS Ha TEPUTOPIl CTOPOHH — BiANIOBIAaua. Ycs iHpopmaris, ska
CTaja BIiJOMOIO ITI Yac KOHCYJbTAIlil, 3aIMIIAEThCS KOHQIMEHIMHO. BHHATOK
CTaHOBJISITH CIIOPH IIOJ0 CE30HHUX TOBApIB 1 TAKHX, L0 IIBUIKO MCYIOTHCS, a TAKOXK
CTOCOBHO KOHCYJbTALIM 3 MPUBOY TPAHCIIOPTYBAHHS €HEPTOHOCIIB (IPUPOIHUMN a3,
HadTa, enekTpoeHeprid). OpraHoMm, SKU MNOpPEACTaBIATUME YKpaiHy Mif 4ac

KOHCYJIbTalllid, BU3Ha4Y€HO MIHICTEPCTBO 3aKOPJAOHHUX CIIpaB YKpaiHH.
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Y BUNanKy HEMOXJIMBOCTI BPETYJIOBaHHS CTOPOHAMHU CIOPY ILIIXOM
IPOBEACHHS KOHCYJIbTAIIH, CTOPOHU MOXKYTh 3BEPHYTHUCS 10 apOITpaKHOI IPOLEAYPH.
Kommnerenuist apOiTpaxHOi rpyny MOXe BU3HAYaTUCh 3alIUTOM, aJi€ SIKILO CTOPOHU HE
JOMOBWIKCH TIPO IHIIIE apOiTpayKHa TpyIra Mae BUBYUTH MUTAHHS, 3a3HAYCHE Y 3aMHTI
IpO CTBOPEHHSI apOITpaKHOI TPYNH, NPUNHATH PINIEHHS MPO CYMICHICTH I[HOTO
CITIPHOTO 3aX0Jy 3 TOJIOKEHHSAMH ITi€i Yroau, 3a3HadeHUMH Yy cT. 304, 1 npuitHATH
pimieHHs BirnoBimHO 10 cT. 310. ApOiTpakHa Tpylna CKIAQAAEThCS 13 TPHOX apOITpiB.
Boun noBuHHI OyTH HE3aICKHUMH, TIATH B OCOOUCTIN SKOCTI, HE TOBUHHI OTPUMYBaTH
IHCTPYKIIN Bix OyIb-sIK0Oi oprafizarlii abo ypsay Ta OyTH OB’ I3aHUMU 3 YPSJIOM OYIb -
KO 31 CTOPIH, a TaKOX JoTpuMyBatucs Kojekcy nmoBeaiHKy, 3aKpiIEHOT0 Y J0AaTKy
XXV no VYroam mnpo acouiaumo. CiyxaHHd apOITpaXHOI Tpynu MOBUHHI OyTH
BUIKPUTUMU JUII TPOMAJICHKOCTI, 3a BHUHITKOM THUX BHIIQJKIB, KOJH CTOPOHH
BUPIIIYIOTh, 10 CJIyXaHHs Mae OyTH MOBHICTIO a00 4acTKOBO 3akputuM. KpiMm Toro,
apOiTpaykHa Tpyna NoBUHHA 30upaTucs y popmari 3aKpUTOTr0 3acimaHHsl, SKIIO MO aHHs
Ta ApryMEHTH CTOPIH MICTATh KOHPIAEHIIHHY HPOpMAILIIFO.

ApOiTpakHa Tpyra, 3a 3arajJbHAM IPaBUIOM, HaJICHIIA€ CBOE MTOTIEPETHE PIIICHHS
croponaMm Ta Komirery 3 mutads Toprieii npoTsaroM 90 nuiB (ane He ni3Hime, HHK 120
IOHIB) 13 JaTh i1 CTBOpPEHHs (BUKIIOYEHHS CTAHOBJIATH CIIOPU CTOCOBHO TPAH3UTY
EJIEKTPOHOCIIB, MIBUIKOICYBHUX Ta CE30HHMX ToBapiB). CTOpoHM BIpaBi MOJATH
OUCHMOBUHM 3BIT 0 apOITpaXHOI TPyNU HIOJN0 MEPEriisily KOHKPETHUX acCIEKTIB
MOTIEPEAHLOr0 3BITY MpOTIroM 14 mHIB 13 gatu oro myouikaigi. OcTaTrouHe pillieHHS
apOiTpakHa Tpyra Hajacuiaae ctopoHaMm Ta Komirery 3 mutanp Toprieii npoTsarom 120
JHIB (y BUKIIIOYHUX BUIMAJKax — He ni3Hime 150 gHiB) 3 7aTH ii CTBOPEHHS.

Yroaa mpo acomjamiro mependadae TakoX THMYACOBI 3aCO0M 3aXUCTy B pasi
HEBUKOHAHHS apOITpaXHUX PIIeHb, HATPUKJIIAL TUMYacoBa komneHcairis. [Ipono3uiis
11010 TUMYACOBO1 KOMITCH CaIlii Ma€ OyTH Ha/laHa CTOPOHOIO — BIAIOBIiAa4eM Ha BUMOTY
CTOPOHH — cKap>kHUKa. CTOpOHA — CKap)KHUK Mae TPaBo, MICI MOBITOMIICHHS CTOPOHI
— BignoBitayy Tta Komirery 3 mnuTaHb TOPTIBII, NPU3YNUHUTA 3000B’S3aHHS, SIKI
BUIUIMBAIOTh 13 OYyJb-SIKOTO TMOJIOKEHHS, SIKE MICTUTHCS Yy TJIaBl PO 30HY BUIBHOI

TOPTIBJI, Ha PIBHI, €KBIBAJIEHTHOMY AHYJIIOBaHHIO a00 CKOPOYEHHIO, CIIPUYMHEHOMY
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nopyiueHHIM. CTOPOHU BIpaBi y OyAb-SKUN Yyac JOMOBHUTUCS MPO B3aEMOIIOTO/IKEHE
pIICHHS OO0 CIOpPY.

ApOiTpakHa rpyna Ma€e TIyMAauuTH TOJIOKEHHS YTOAM MPO acoliarfiio s
BUPIILIEHHS CHOPIB BIAMOBIIHO 10 3BUYAEBUX MPaBUI TIYMAu€HHS MDKHApOJIHOTO
nyOJIYHOTO MpaBa, 30KpeMa, IpaBuwil KoAUGIKOBAaHUX y BineHCHbKIM KOHBEHLI Mpo
IIpaBO MDKHApPOJIHUX AOTOBOPIB 1969 p. VY pazi, AKo 30008’ s13aHHSA 32 YTO010 PO
acomiamirto € 1meHTHIHUMH 3000B’s3aHHAM 3a Yromorw COT, apOirpaxkna rpymna
MOBWHHA MPUNHATH TIYyMAu€HHs, K€ Y3TO/DKYETHCS 13 BIIMOBITHUM TIyMadEHHSIM,
ctBopeHnM pimeHHsIME Oprany BupimeHHs crmopiB COT. IloctanoBu apOirpaxkHOi
TPy HE MOXKYTh PO3IMMPUTH a00 OOMEXKHTH IMpaBa Ta O0OB’S3KH, TependadeHi
Yroaoro npo acoraitito.

HaiiGinp1 1mikaBoxo IIg JOCIIKEHHS € 4. 2 ¢T. 322 Yroau, BIIIOBIAHO JI0 SIKOT,
SKIIO y CTIOP1 BUHUKAE MMUTAHHS 111010 TIYMAdeHHs MOJI0KeHHs nipaBa €C, BKa3aHe y II.
1, apOiTpaxkHa rpyna He MOBUHHA BHUPINIyBaTH 1I€ MUTaHHs, a Mae nojaasaru a0 Cyny
€C mnpoxaHHS YXBJIUTU PIICHHS 13 ILOTO MUTAHHSA. Y TAaKWX BUIMAJIKaX CTPOKHU
MOBHHHI TpM3ynuHATHCS A0 yxBajgeHHS Cymom €C CcBO€i MNOCTaHOBH, fKa €
000B’13KOBOTIO I apOiTpakHoi rpymnu. L[ HOpMa po3mmproe KOO MUTaHb, K1 Mae
TOCTIIKYBaTu apOITpakHa Tpyma, a caMme. MDKHapOJHI JOTOBOPH MK YKpaiHOIO Ta
JIep>KaBolo0, 3 KO BHHHUK CIIp, YTOAy IPO acoLialiio Ta KOHKpeTHi pimeHHs Cyny
€C. Takum umHoM, npakruka Cyny €C Mae JOCHIKYBAaTUCA Ta BHUBYATUCS
YKpaiHCHbKUMHU FOPUCTAMHU, OCKUIbKM TOPTIBEIbHI BITHOCHMHU MK YKpaiHowo Ta €C
OyayTh mignopsakoBani mpasy €C — acquis communautaire.

OkpeMo ¢ IpUAUIMTHA yBary MEXaHI3BMY MOCEPEIHUIITBA IS BPEryIIOBaHHS
npaBoBUX CHOpiB. BiH mae 3Mory cTopoHam naoJjiaTh HeOaxkaHl SIBUIA y TOPTIBII
ToBapaMu. MIoro MeToro € He JOCIIUTH IPABOBY CTOPOHY TOTO YH iHIIIOTO ITUTAHHS, a
3HAWTH MBHUAKE Ta e(PEKTUBHE BUPIMICHHS MPoOJeM y chepi JocTymy 10 puHKIB. Llei
CIIOCI0 BUPIMICHHS CIIOPIB MA€ CIPUATH IOCITHEHHIO B3aEMOTIOTO[)KEHOTO PIIIICHHS Ha
OCHOBI BCEOXOIUTIOIOYHUX 1 MPUCKOPEHUX MPOLEAYP 3a JOTIOMOT0I0 OCEPETHUKA.

[TocepenHuIITBO Mae Ti cami MOYATKOBI €Tamy, 10 ¥ apOITpaXkHi TPYyMH, a caMe:

CTOPOHA MOXKE 3alMUTaTHh HQPOPMAII0 CTOCOBHO 3aXO0jy, IO HEraTMBHO BIUIMBAE Ha
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TOPTIBIKO a00 IHBECTYBAHHS MDK CTOPOHAMH. Y BUIAJKY HEIOCSTHEHHS KOHCEHCYCY,
Oyap-siKa 31 CTOPIH MOYK€ BUMaraty MopyleHHs npoueaypu nocepeagauursa. CTopoHu
MaroTh MOTOJIUTH KaHIUJATYpy MOCEepeaHHKa. SIKII0 CTOPOHHU HE MOXKYTh JIIMTH 3r0au
CTOCOBHO IOCEPETHUKA, BOHU 3BEPTAIOTH CS1 10 r0J10BU KoMiTeTy 3 nutaHb TOpriBii abo
YIIOBHOBAXEHOT TOJOBOK 0COOM 3 BHUMOTOK OOpaTH IMOCEpEeIHUKA MUITXOM
xkepebkyBanHs. CTOpOHM BMpaBl JOMOBHUTHUCS TMPO Te, IO MOCEPEIHUK MOXKE OyTH
TPOMAJITHUHOM OJHIET 31 CTOPIH.

ITocepenHuk MO’ke TMPUUHATH PIMICHHS 010 HAWOUIBII AOIUILHOTO CIIOCO0Y
BHECEHHS SICHOCTI JI0 3a3HAYEHOTO 3aX0Jy Ta HOTO MOYJIMBOTO BIUIMBY HA TOPTIBIIIO.
30Kkpema, MocepeHUK MOYKEe OPTaHBYBaTH 3aciaHHs CTOPIH, MPOBOJIUTH CTIIUIHHI a00
IHAMBIAYalbHI KOHCYJIbTAlli 31 CTOPOHaMH, 3BEPTATUCA 3a JIOMOMOIroK abo
KOHCYJbTYBaTHCS 3 BIIMOBIIHUMHU EKCIIEpTaMU Ta 3alHTEPECOBAHUMHU OcCOoOamu i
HaJlaBaTH Oy/b-SKy JOJATKOBY JOTIOMOTY, sika BUMaraeThcs cropoHamu. [locepeqnuk
HE TOBMHEH JIaBaTy Mopaju a00 KOMEHTapi MO0 BIIMOBIIHOCTI 3a3HAYEHOTO 3aX0/1y
Yroai mpo acomiamio. PimeHHS mocepeaHMKa MOKEe OYTH YXBAJICHO IUITXOM
NPUHAHATTA pimieHAss KoMiTeToM 3 MUTaHb TOPTIBIIL

ApOiTpakHa TpyIia mij 9ac IocepeaHUIITBAa He BPaxOBYE MO3HUIII CTOPIH, TOPpaIn
a00 mpomno3uiii MocepeHnKa, (akT, MO CTOPOHA 3asiBHIa IPO TOTOBHICTh MPHUNHATH
i MOoJ0 3axony, SKUH € TpeaMeToM mocepeaHunTBa. Bcei eranu mpouenypu
NOCEPENHUIITBA € KOHQIIEHIIMHUMU. BuTparn, 110 BUIUIMBAIOTh 3 OpraHBalliHUAX
NUTaHb, 30KpeMa, BHHArOPOJHM Ta BUTPATU IMOCEPENHUKA, OYIb-SIKOTO MOMIYHHKA
MOCEPEIHMKA Ta, SKIIO CTOPOHU HE MOXKYTh JOMOBUTHUCH MPO CHUILHY MOBY, OY/b -sIKi
BUTpaTH, TMOB’sI3aHl 3 MepekyiaoM. BuHaropoaa nocepenHUKy MOBUHHA BiANOBIIATH
BUHAropo/ii, BCTAHOBJICHIA TOJIOBI apOITpakHO1 TpymnH, M0 BcTaHOBJeHa Jlogatkom
XXIV no Yroau mpo acoriartito.

Cepen 3000B’s3aHb YKpaiHu 3a Yrojoro mpo acomianiro (cT. 323) € Takox
3000B’ A3aHHS IPOBECTU KOHKYPC Ta HaJaTH CIIMCOK 0CI0, PEICTaBHUKIB YKpaiHU JJIs
BKJIFOUEHHSI [0 CKJIQAy apOITpakHUX TPyl y Mekax NpOLEAypH pO3IJsiAy CHOPIB.

PimeHHss npo npu3HAaYeHHS NPEICTABHUKIB YKpaiHU 10 CKIaay apOITpaXHUX Tpyn
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Oyno npuiiasTe [lpesunenrom Ykpainu, xoua BUPILEHHS [[bOTO MUTAHHS HE BITHECEHO
KoncTutyniero Ykpainu 10 HOro KOMIIETEHLIII .

Yroaa npo acorriaiiifo Takox MictTuth npuHLui lis pendens (ct. 324), BinmoBiTHO
JI0 SIKOTO CTOPOHAM 3a00pOHEHO NepeiaBaTH Ha PO3IJIsi 10 OPTaHiB BUPIILIEHHS CTIOPIB
COT cnpaBwu, fKl1 HIUAOBAHO BIAMOBIAHO A0 YTOJIM MPO acoilaiiio, abo HaBMakH,
pO3IJSIAATH CIIOPH BIAMOBIIHO A0 YTOAHW IMPO aCOINAIl0 O MOMEHTY iX BUPIIICHHS
opranamu Bupimenss crmopis COT [145]. Takum unHOM, OIIOCEPEIKOBAHO Yepe3 Yoy
npo acomiamito pimeHHs Cyay €C 3 1 ciunsg 2016 p. MaroTh BaXJIMBE 3HAYCHHS IS
VYkpainu, 3arajgom, a TakoX €KCIEePTIB apOITpakKHUX T'PYII, 30KpeMa, sSK1 3000B’ 13aH1 y
pa3i BUHUKHEHHS MTMTaHb CTOCOBHO TIIyMadeHHs acquis communautaire 3sepratuck 110
Cyny €C. Ilpu npomy cii 3a3HauMUTH, IO JYXKE YacCTO IOPUCTH, HABITH CYJJI, HE
po3piustote Cyn €C (JlrokcemOypr) ta €CIUI (Ctpacdypr). Jocuth moxazoBuM
HATBEPDKCHHIM I11b0T0 € cmpaBa «Yvonne Van Duyn v Home Office». € nunuit
JepKABHUM PEECTP CYIOBUX PIillIeHb BUAA€E MOHAM 125 THC. CyIOBUX CIIpaB, MEePEBAKHO
CYAIB aaMIHICTPATUBHO1 IOPUCIUKIIIi, B IKMX MICTUTh MOCUJIAHHS HAa BKa3aHE PIILICHHS.
VY pimenni OxpyxHOro aamixictpatuBHOro cymy micta Kuesa (Ne 2a-1149/12/2670)
MICTUTBCS TMOCHIaHHSA Ha cmopaBy «Yvonne Van Duyn v Home Office» sik cmpasy
€CIUI. HaromicTs 1151 cripaBa Oyna po3risiayta Cymom €C.

Yroga mpo acomiamiro MICTUTh pealbHI MEXaHI3MU BHPIIICHHS MYyOJIYHO-
PaBOBUX CIOPIB, SIKI MOTEHLIHO MOXYTh BUHMKHYTH MDK cTOpoHamu. [Ipudyomy mi
MEXaHBMU TMOJIOHI [0 MEXaHBBMIB BHPIINIEHHS MPUBATHONPABOBUX CIOPIB.
HaGmmxeHHs ykpaiHChKOTO 3akoHOJaBcTBa 10 ctannaptie €C y cdepl KOHKypeHIi,
JEepPKABHUX 3aKyIMiBeIh 1 3aXUCTy TMPaB IHTEICKTYaIbHOI BJIACHOCTI JOTIOMOXKE
MoJIepH3allil Ta TuBepcudikariii ykpaiHCbKOi eKOHOMIKH, a TAKOK CTBOPHUTH J0JATKOBI
ctumymu Ay pedopm, ocobimBo y chepi 60poThOM 3 KOpymIiern. Takum YuHOM,
IIB3BT nHamae Ykpaidi MOXKIHMBICTh MOKPAIIATH MIIMPHUEMHHUIILKUN KITIMAT 1 3aTyIUTH
1HO3EeMHI HBECTHIII, IO JIoMoMaraTuMe JepkaBi €(EKTUBHO IHTETPYBATUCS y CBITOBY
CKOHOMIKY. Y3araJibHIOIOUM HaBEJCHE BHIIE, CJII KOHCTATyBaTH, L0 Yrojaa Mpo
acomianito, yiaeHcTBO y COT € HalOUIbII JI€EBUMU YMHHHUKAMH, SIKI aKTyalli3yIOTh

HeoOXITHICTh (yHKIIOHYBaHHA B Ykpaini ABC.
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B Vxkpaini noctynoBo popmyerhcs 3akoHonaBua 6aza ABC. YV monepegHbomy
HIPO3AUTl JUcepTalli Oyiau MpoaHaI30BaH1 BIAMOBIIHI MOJOXKEHHS MPOIECyaATbHUX
konekciB (I'TIK Vkpainu, HIIK Vkpainu, KAC Vkpainu), npote y BKa3aHMX aKTax
3aKpIIUIEHO TAKOK CTATTI, sIKI HABPS UM IO3UTHUBHO BIUIMBATUMYTh Ha po3BUTOK ABC,
a TOMy MOTPEOYIOTh YI0CKOHAJICHHS.

BuyTpimms cynepewimBicTs mpuTamManHa noJioxkeHHsm cT. 188 I'TIK Ykpainu, 3
0/1HOT0 OOKY, Ha IOYATKy MPOBE/IEHHS MEePIIOi CIUIbHOT Hapa/lu 3 BPETYJIIOBAaHHS CIIOpPY
CyIIs pO3’SCHIOE CTOPOHAM METy, MOPSAJIOK MPOBEIEHHS BPEryJIOBaHHS CIOPY 3a
y4acTIO CYJIJII, paBa Ta 000B’ I3KKM CTOPIH, MOJKE 3aIIPOTIOHYBATH CTOPOHAM MOYKIMBUI
IUIIX MHUPHOTO BPETYIIOBaHHSA CIOpPY, 3 JpYyroro OOKy, Mil 4Yac TNPOBEACHHS
BPEryJIIOBaHHS CIIOPY CYAJsI HE Mae MpaBa Ha/laBaTH CTOPOHAM IOPUAMYHI IOPAIU Ta
pEKOMEHJalli, HajaBaTU OILIHKY JOKa3B Yy crpaBl. TakuM 4YHWHOM, SIK CIYIIHO
ctBepkye O. KibeHko, Maibke HEMOKJIMBO Oyje MPOBECTU PO3MEKYBAHHS — 1€
MPOTHUIIPABHI KOHCYJIbTAIII 1 1€ — 3aKOHHI P03’ ICHEHHS Ccy/l. He3po3ymino Takox, sk
BUSBUTH TOPYLICHHS 3a00pPOHM KOHCYJBTYBaHHS, SIKIIO 3a00POHEHO 31CHIOBATH
¢ikcariro mpoTsaroM Hapaza? Takok HE3pO3ymulo, KA Mae OyTH BIIMOBITAILHICTH 3a
TaKi CyIAIBChKI HE3aKOHHI KOHCYbTAalli? [76].

[ig yac 3akpuTHUX Hapaja CyAJsl Mae MPaBoO 3BEPTATH yBary CTOPOHU HA CYIOBY
NPAKTUKYy B aHAIOTTYHHUX CIOpax, MPOMOHYBATH CTOPOHI MOXJIMBI HUIIXH MHUPHOTO
BPETrYJIIOBAaHHS CIIOpPY, WLIO B3arajil NOpakTUYHO HIMUM HE BUIPBHIETHCSA Bl
koHcynbTai. J[. KoHoBaneHko BBaXkae, 10 NMpoLECyalbHA HEBU3HAUYEHICTh JIM CYyII1
Ha II CTajil MOXE CTBOPUTH YMOBH ISl MPUTATHEHHS CYIJ1 J0 AUCIUILUIHAPHOI
BIIMOBITATLHOCTI 3@ TIEPEBUIICHHS TOBHOBAXEHD I Yac BPETry/OBaHHs criopy [84].
OTtxe, BKa3zaH1 BUILE HOPMATUBHI IPUITUCH MTOTPEOYIOTh Y30 KEHHS, IHAKIIIE TPaBOBA
HEBU3HAYEHICTh OOCATY MOBHOBAXEHb CY/AJ1 B MPOIIEC] BPETYIMIOBAHHS CTIOpYy Oyne
CTPUMYBATH PO3BUTKY I[bOTO HCTUTYTY.

B Vkpaini BimcyTHe mpaBoBe peryioBaHHS MpoIecy Mefialii, MOmpH Te, 10
BUINOBYIHI BITHOCUHU BXKE€ ICHYIOTh JABHO, CTBOPIOIOTHCS LIEHTPU MeElallii, B SIKMX
NPOXOJATh HABUAHHS MEIaTOPH, BHUPIIIYIOTHCS CHOPH 32 JOTIOMOTOIO I[LOTO BHIY

ABC. Crporonni paie HamionaneHa acoryamis memiatopiB Ykpainn npu  Kuepo-
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MorunsHcbKii  O3HEC-IIKOJI  OpPraHi30BaHUM YKpaiHCBKHM IIGHTp Memiamil 3
aMOITHUMU LUISIMU CTAaTU PYLIKHHOK cuioro i po3BUTKY ABC B YkpaiHi 1 HaaHHA
HOCJIYT AIMCHO HE3AISKHUX MeiaTopiB [162].

VY Bepxosniii Pani Ykpainu Oyno 3apeecTpoBaHO HM3KY 3aKOHOIPOEKTIB MPO
memiamiro (Ne 2480, Ne 2480-1, Ne 3665, Ne 3665-1), ane »KOJHOTO Tak i He OYJ0
IIPUVHATO.

Astopu 3akoHOmpoekTy «IIpo Memiamito» [163] (peectpariiinumit Ne 2480 Big 27
oepe3ns 2015 p.), oOTpyHTOBYHOUM HEOOXITHICTH HOTO MPHUHHATTS, 3a3HAYAIOTH, IO
3ampOBa/DKEHHS B YKpaiHl IHCTUTYTY MeIialli € OJHUM 13 3axOJiB ACHEHTpaTi3allii
JIep>KaBHOI BJIQAH, KU HaJa€ TPOMaJsHAM pealbHYy MOXKIHMBICTH OOMpAaTH IHIIN HE
CyZnoBl1 3aco0M i BHPIMIEHHS IX CIOPIB NpHU 30€pEXKEHHI CYJOBOI CUCTEMH SIK
OCHOBHOT'O MEXaHI3MYy BHPIILIEHHS CHOpPIB B CYCHUIbCTBL, aKTUBI3YBaTH TI'POMAaJsiH
VYkpainu Ha 3a70BOJICHHA MOTped Ta IHTEpeciB, 3BY3UTH c(epy BIUIMBY JAEpKaBU Ha
CYCHUILCTBO, 3aMIHUTH LIl BIUIMB MEXaHI3MaMU CaMOPEryJisilii, BApOOJECHUMH CaMUM
CYCTIUTLCTBOM, Ta CYTTEBO 3HU3UTHU PIBEHb OIO)KETHOTO CITOKMBAHHS CYI0BO1 CHCTEMHU
yepe3 3MCHINEHHS HaBaHTOXCHHS Ha cyau 3aragoMm [150]. Ilinrpumyroun inero
3aKOHOJIaBUYOTO BPETYJIOBaHHS Memiallii sk e()EeKTHBHOTO I103aCyJ0BOT0 CIIOCO0Y
BHPIIICHHS IPaBOBHUX CIOPIB, HEOOXITHO 3BEPHYTH yBary Ha IMOMMJIKOBHH IIIXIT
aBTOPIB 3aKOHOTPOEKTY, sIKI pO3TJISIAI0Th MEMIAIlI0 OJTHAM 13 3aX0/1B JCLICHTpasi3arlii
nep>kaBHOI Biaau. JleneHTpamiBanisi 3a3BUYail TPAKTYeThCs, K MpPOLEC Nepenadi
MOBHOB&KEHb Bi IIEHTPAIHHUX OPraHiB MICIIEBUM OpTaHaM BIIAAH. 3ampOBaKEHHS
MejIiallii He MOB’ 3aHe 3 JCICHTPAI3aIlEl0 Iep>KaBHOT BJIay, OKpIM TOro, 4. 2 cT. 124
Konctutyuii Ykpainu 3a00poHsie aeneryBaHHs (yHKI[H CyaiB, a TAaKOX MPUBJIACHEHHS
X QYHKINA HIIMMHA OpraHaMU YU MOCaJOBUMH 0COOaMH.

VY mpoekrti 3akony Ykpaiam «Ilpo memiarito» (peectpamiiamii No 2480-1 Bin
9 xBits 2015 p.) [164] cycmineHi BiIHOCHHH y BIOIOBIgHIA cdepi Bperyan0BaHO
Oubin fetanpHO. [lpoTre 1 B HhOMY OynM NEBHI HENOJIKH, 30KpeMa, NPHUHIUITY
KOH(DITCHIIMHOCTI CYyMepPeYnTh IMOJOXKEHHS II0J0 TMPUETHAHHSA OpPTaHOM, SKHMA
HIIIOBaB MeJialliio, MemiaiiHoi yroau abo 3BITY MpO NPOBEACHHS MeMiallii 10

MaTepiaJ'IiB MMPOBAaIKCHHA. Sk YABIIETHCA, 3alBUM € ACTAJIbHE TIPAaBOBC PCTYIHOBAHHS
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npodeciiiHol MIATOTOBKM MENIaTopiB, IO Ma€ BKIOYATH TEOPETUYHE Ta MPaKTHYHE
HaBYAHHS 3arajbHUM 00CSTOM HE MEHILIE COPOKA TOJIMH, CAaMOBPSIyBaHHS MEII1aTOPIB.
Ile Mosxe 3BecTH HaHIBELb BC1 IIepeBaru Meiailii, ik epeKTUBHOTO MPOLIECY BUPILLIEHHS
CIOpIB, Q)K€ PHUHOK TOCIYr MeMiallii pPO3BUBAETHCS TUIBKM 3a yYMOBU BUIbHOI1
KOHKYPEHIIII.

[Ipoext 3akony VYkpainu «lIpo memiamito» (peectpamiiauii No 3665 Bim 17
rpyass 2015 p.) Hamu Oymo IeTaabHO MPOAHAI30BaHO B OKpeMii myOsmikarfi [111].
3a pe3ynbTaTaMyd TMPOBEACHOIO aHadi3y 3pOO0JEHO BHCHOBOK, IO 3aKOHOMPOEKT
noTpedye CYTTEBOTO ITOOMPAIIOBAHHSA 13 3aIydeHHSM IMMPOKOTO KOJIa EKCIIePTIB,
CIICIIATICTIB Ta TPOMAJCHKOTO OOTOBOPEHHS, a TAKOK KOMIUIEKCHOTO Ta IPYHTOBHOTO
BpaxyBaHHs 3apyOpkHOro JocBiny. [locmiiHe DPUAHATTS MOXE MPU3BECTH 10
HIBEJIIOBaHHS JBUIBHOCTI Meniamii B YKpaiHi. Mezianio He MoOXHa HaB’ s3yBaTu
cycnuibetBy [117]. BoaHouac BapTO BHU3HATH, IO BKa3aHW 3aKOHOIPOEKT Y
NOpPIBHSIHHI 3 albTEpHATUBHUM IpoekToM 3akoHy VYkpainu «lIpo wmemiarito»
(peectpamiitauit Ne 3665 Bin 29 rpyans 2015 p.) € 61111 JOCKOHAIUM, @ TOMY Ha HOTO
OCHOBI MO’KHA BECTH TOIAJIBII PO3POOKH IPOEKTY 3aKOHOaBYOTO aKTa.

Ha naymxky T. TposHOBCBKOi, aHam3 aaMIHICTPAaTHBHOTO MaTepiabHOTO
3aKOHO/IaBCTBA, TPAKTUKH 3aCTOCYBAaHHS Medialli B YKpaiHi CBITYUTh, 10 HA CHOTOIHI
MalOTh MiCIle CHPHSTIMBI yMOBM U 3alpOBa/PKCHHS Mediallii, MpUuIoMy SIK
3aKOHO1aBYOTO (ICHYBaHHSI JUCKPELINHIX IOBHOBAXKEHb B OKPEMUX CYO’ €KTIB BJIaJHUX
NOBHOBaX€EHb), Tak 1 (pakTUYHOTO (ICHYBaHHS 3HAUYHOTO KOJa OpraHi3auii, sKi
3aliMalOThCS MUTAHHSAMU Memiaii B Ykpaini) xapakrepy [202, c¢. 194]. 3aramom
OIITPUMYIOUM 110 PO3LIMPEHHSI Ccepu 3acTOCYBaHHA MeJialil JJs1 BHUPIIICHHS
MyOIYHO-TIPaBOBUX CHOPIB, AESKI i1 MPOMO3HUllil BBAXKAEMO JUCKyciitHUMU. Tak, BoHa
MPOTIOHYE 3aKPIMUTUA HA 3aKOHOIaBUOMY PI1BHI TOBHOBAXK €HHS aAMIHICTPATUBHOTO CYTy
II0JI0 CKacyBaHHS PIMICHHS Cy0’ €KTa BIaJHUX MOBHOBAKEHb, MO0 SIKOTO BimOysacs
MeJiallis, a caMe Ha MiICTaBl MeTialiiiHo1 yroau, 3arBeppkeHol cygaom [202, ¢. 194].
Ha namy nymky, Taka npomno3uuis € HENPUWHATHORO, aJIKe 1€ BIIKPUBAE MOKIMBOCTI

11 310BxkuBaHb. CbhoroHi KAC Ykpainu 4iTKO BU3HAYa€ MACTaBU AJI1 CKAaCYBaHHS
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pilieHb CyO’€KTa BIAJHUX TMOBHOBAaXEHb, a 3aKPIUICHHS TAaKOI HOBEIM MOXE
HIBEJIFOBATU MPUHLIMITI 3aKOHHOCTI Ta BEpXOBEHCTBA IIPaBa.

[Ipu po3pobul 3aKOHOMPOEKTY MPO MeEIIalll0 HEOOXITHO OpaTu A0 yBaru
BucHOBKU Kowmitery BepxoBHoi Paau Ykpainu 3 nuraHb BEpXOBEHCTBA MpaBa Ta
IpaBOCYs1, SIKUAH, IpOaHali3yBaBIIH 3akoHONPpoekTH «[Ipo Memiartito» (Bix 26 yepBHS
2013 p. Ne 2425a, Bim 3 mumus 2013 p. Ne 2425a-1), 3a3Hayae, 110 3ampOIOHOBAHI
smiHE 10 KAC Ykpainu He MOXYTh 3aCTOCOBYBATUCS y C(epi MyOIHOTO BJIATHOTO
YOpaBIIHHSA, OCKUIBKM TPHUHIMIHN MEMiallii He y3TOKYIOTHCS 13 KOHCTUTYHIMHUMU
3acajaMyd OpraHiallii Ta JIIBHOCTI amapary MyOJidHOi Biagud, SKUM Mae BIIQIHUAN
CTaTyC, IMIEPaTUBHICTh HOTO BOJICBHSIBICHHS JJIA 1HIIOI CTOPOHH B MemiallliiHOMY
nmporieci Ha OCHOBI 3aKOHOJaBCTBAa. HOBUI 3aKOHOMPOEKT Mae€ BpPaxOBYBaTH
[HoromxyBameanii  pernament FOHCITPAJI, Tumosuit 3akon HOHCITPAJI mnpo
MDKHapOJHY KOMEPIIHY TIOTO/DKYBaIbHY TMpolienypy Ta aupektuBu €C, ki
crocytotbes Memiarii Ta ABC. OkpiM 110r0, HEOOXiTHO BHECTH 3MIHM 10 YMHHHUX
HOPMAaTUBHO-TIPABOBUX aKTIB, & CaMe, KOJIEKCIB Ta 3aKOHIB JIJI1 CTBOPEHHS HaWOUIBIII
KOMGOPTHUX yMOB I PO3BUTKY Memiarii B Ykpaini. BmnpoBamkeHHs Memiarmii B
MIPaBOBIN KyJIbTYp1 KpaiH €Bponu — 1ie Cepio3HUN KPOK y po30ya0B1 TPOMAISTHCHKOTO
cycniutbetBa [109]. V nynkTi 6 npeamOymu Jupektusu 2008/52/€C [47] 3a3HauaeThes,
0 ICHY€ BeIMKa MMOBIPHICTH TOTO, IO JOMOBJICHOCTI, JOCATHYTI 3a JOTIOMOTOO
Meiani, OyAyTb BHUKOHYBATUCH JOOPOBUIBHO, @ TAKOXX 30UTBIIYIOTHCS IIAHCHU JIJIS
3a0e3neueHHs 1 30€peKeHHs IPYXKHIX Ta CTIMKUX BITHOCUH MDK CTOPOHAMH, SIKI MaJlu
CITIp 1 BUPIIIMIM HOTO 3a JOTIOMOT0I0 Meiarlil pe3yabTaruBHo [68]. Metoro JlupektrBa
2008/52/€C € «mokpaiieHHss AOCTYIY IO MPABOCYAAM», KU BKIIOYAE «aJCKBATHE
BPETYJIOBAaHHS CHOPIB s (GBUYHUX 1 IOPUAUYHUX OCI0, HE TUIBKUA ILITXOM
3a0e3MeUYeHHs JTOCTYIy 10 TPaBOBOI CHUCTEMH, ajle 1 MUITXOM YKPIIJICHHS 3B’ SI3KY
Mefialtii 3 cy1oBUMH mporeaypamm» [47]. Bona: a) 30008’ s3ye kpainu €C miarpumaru
HaBYaHHSI MefdiaTopiB; 0) mepenbadac KOHQPIACHIIAHICTD MPOIEAYPH, SKIIO B
NOJAJIBLIIOMY MICJS MPOUEAYPU MEAlalii CHip OMUHUTBCS y CYHl, y 3B 3Ky 3 LIHM
MellaTopa HE MOKHA NPUMYIIyBaTH J1aBaTU CBIJYEHHS IIOA0 (akTiB, IpO 5Kl BIH

JI3HABCSI B MpOLEC] Me[iallii; B) rapaHTye, 1O CTOPOHHM HE BTPATITb MOXKJIMUBICTbH
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3BEPHYTUCA O CYJOBHX IHCTAHIIIN B pe3yJbTaTi TOTO, U0 BUTPATUIIM Yac HA MEIIAIlo
— J1isl IPOLECyaTbHUX CTPOKIB I Yyac Meaiallii Mpu3ynuHsaeTbes. BapTo 3a3HaunTty, 1o
JUIs BOPOBAKEHHST Mefiallii B YKpaiHi Majio MPUUHSTH 3aKOHOMPOEKT, HEOOXiTHa
OIITPUMKa PIBHUX CYO’€KTIB mpaBa: 0ci0, 3alllKaBJIEHUX y Me[iallil, NPaKTUKYIOUUX
IOPUCTIB, aJBOKATIB, CY/AJIB Ta apOITPiB, MIINPUEMIIB Ta iX acolliailii, HaBYaIbHUX
3aKJIa/IiB, TPOMAaJChKUX OopraHizamii ta iH. [47].

3a TBepmxkeHHsM 1. IlpucsbkHroka, Ha BiAMIHY BII YKpaiHu, MemiarfiiHa
nporenypa Bxe moHaa 20 pokiB e(heKTHBHO 3aCTOCOBYETHCS Y TaKWX KpaiHax, SIK
ABctpia, Bemmka bpwuranit, Himewunmna, CIIA, ®panmis. Hanpuknan, y Benwmkii
bpuTtanii Ta Oararbox mrarax AMEpUKHU CyI/s YIIOBHOBAXEHUN 30008’ A3aTH CTOPOHHU
Opatu yudacth y npoueci meaiamii. Y aeskux cynax CHIA yyacTs CTOpiH y mMeniatii €
000B’A3KOBOI0 YMOBOI NPU3HAYEHHS PO3TIISY CIOPY B CYl B pasl, SKIIO Meiallis
BUSIBUTHCS Oe3ycriiHoo [152, ¢. 65].

[Ilogo Toro, IKUM YMHOM 3aMpPOBAIHKYBATU MEJIIAIli0 B HAITIOHATBHUN MEXaHI3M
3aXUCTY, TO Hapa3i 3 I[bOT0 MPUBOAY JOMIHYIOTh IBA MAXoau. [lepmii — 11e KOHIenis
CynoBOi Memiarii, BIAMOBITHO 10 SKOI OCTaHHS TIOBHHHA CTaTH CKJIaJ0BOIO
npolecyanbHo1 poneaypu. Ls imes po3po0birsinacs y Mmexax nporpamu «IIpo3opicTs Ta
eeKTUBHICTh CYIOBOI CHUCTEMH B VYKpaiHDy. Bupimyrounm muTaHHA TpO TpaBOBE
peryioBaHHs CymoBOi Memiamii HeoOXinHO BpaxoByBatu mnozuuiro BCY, saxuil y
BUCHOBKY Ha 3aKOHOINPOEKT MPO MEMIallll0 3a3HauuB, 110 3aCTOCYBAHHS MeJialli B
KPUMIHAILHUX MPOBAKEHHSIX MIOAO BCIX KaTEropidl 3JIOUHMHIB HE Y3TOJDKYEThCS 13
3arajbHAMM 3aBJaHHSAMM BIUIMOBIIHOTO 3aKOHOJABCTBa, 30KpeMa 13 3aBJIaHHIM
3armo0iraHHs 3JI0YMHAM IIUBIXOM IMOKapaHHS 3a iX BUMHEHHS, 1 MOXKE MPU3BECTH [0
3BUIbHEHHS OCI0, SIKI CKOIJIM 3JI0YMHH, B KPUMIHAILHOI BiANMOBIAAILHOCTI B 00X
yctanoBneHoro KK Vkpainm mopsaky, BHachmimok 4doro Oynae MOpYIIeHO Mpasa
rpoMastH Ykpaiau [31].

[lpenctaBHUKK APYroro MiAXOAY CTBEPIXKYIOThb, IO MeEialis MOBHHHA OYyTH
ABTOHOMHHUM CIIOCOOOM BUPILIEHHS NPaBOBUX CIIOPIB 1, 3@ MPUKIIAJOM TPETEUCHKOTO
CyIOYMHCTBA, TepeayBaTH CYAOBOMY IMpOIleCy, SK TpaBmio, abo (QyHKIIOHYBaTH

napasneibHo, 100 CTOPOHU MPABOBOTO CHOPY MAJIM MOKIIMUBICTh Ha OyAb-KOMY €Tarll
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BukopuctoByBatu 1eil Bujg ABC. Takuil 3aayM MOKIaJ€HO B OCHOBY JISUIbHOCTI
MeJIaTOPHUX TPYII, SKi BKe PYHKIIIOHYIOTh Ha TepuTopili Ykpainu [22, c. 182].

Ha namy nymKky, 3aciiyroBye Ha MIITPUMKY APYTrUi MiAXid, BIAMOBIIHO A0 SIKOTO
Menaianigs mMae OyTH CaMOCTIMHMM Ta aBTOHOMHHMM CIIOCOOOM BHPIILIEHHS MPaBOBHX
criopiB. Cyaii MOBUHHI OTPUMATH TTOBHOBAKEHHSI PEKOMEHIYBaTh CTOPOHAM METO/IH,
aIbTEPHATUBHI CYJIO0BOMY pO3IJISIAY, 30KpeMa Meiallilo Ta MEePeroBOpH 3 METOIO
BpPETYJIIOBaHHS CcIopy, 1 3a0e3rmedyBaTH BIAMOBIIHE I1H(MOpMYBaHHS CTOPIH TIPO
ocobmuBocTi pi3HUX BUAIB ABC. SIk ysBIsS€ThCS, TOTOBHUM aCTIEKTOM € HaIlpaBJICHHS
CTOPIH JI0 HEUTpaIbHUX TocepeaHukiB. [Ipm cymoBoMy po3risiai CIpaBH CyIIsIM
HaJISKUTh OpaTu A0 yBaru AOCSTHYTY CTOPOHAMHU 3T0AY, OKPIM BHUIAAKIB, KOJM BOHA
cynepeuuTh MmyosuHoOMYy iHTepecy. Sk ciymHo 3a3Hadae B. CaMoXBajoB, «ChOTOJHI
JIEMOKpaTU4HE CYCIUILCTBO TOTOBE Ta 3J[aTHE BUPINTyBAaTH KOHQIIIKTH, OOMUHAIOUU
JepKaBHI CyIM UUIIXOM BHUKOPUCTAaHHS NPUMUPHUX MPOLEAYpP Ta TPETEHCHKOTO
po3rsiAy. 3 iX JOMOMOTOK CHOPH BUPIIIYIOTHCS Habarato MIBUIIIE, MOTPEOYIOTh
MEHIIMX (PIHAHCOBUX BUTpaAT, KpIM TOrO, TPETEHCHKI CyAM Ta IHII NPOLEAYpHU
ATbTEPHATUBHOTO BUPIIMICHHS CTOPIB 37aTHI 3HAYHO PO3BAHTAXKHUTH JIEP)KaBHY CYJIOBY
cuctemy» [182, c. 11-12].

3 orsy Ha Moaelb Memianti B Hinepiangax, BBaKaeMo 3a JONUIbHE pO3pOOHUTH
nporpaMy B3a€EMOJIii CyJOBHUX OpraHiB Ta OpraHi3amii memiaropiB. Y Mexax i€l
nporpaMu MO>KHa Tepen0auuTd MPOBEACHHA EKCIEPUMEHTY MO0 BIPOBAKEHHS
MeJianii, BBECTH MOCay Meaiaropa-KOHCYIbTaHTa MPU CYllaX CTOYaTKy B OJTHOMY 3
pETiOHIB, a TIOTIM TMOBCIOAHO 3 BEACHHSAM CTAaTUCTUYHOTO OOJIKY 3BEpPHEHBb JI0
MemlaTopa-KOHCYJIbTaHTa Ta MIACYMKIB Takoro 3BepHEHHS. Sk  memiaTopu-
KOHCYJIbTAaHTH MOXYTh  3alydyaTucss NPEICTaBHUKU 00’ €HaHb MpodeciiHuX
MeIaToPIB.

B Vxpaini icHye nyamicTMYHMNA TIOXig BPEryalOBaHHS MDKHApOIHOTO Ta
BHYTPIIHEOTO apOiTpaxky, TOOTO JBa OKpEMi 3aKOHOJAaBYl aKTH PETJIAMEHTYIOTh iX
IBUIBHICTE: 3aKoH Ykpainu Bl 24 motoro 1994 p. Ne 4002-XIl «IIpo MbkHapogHuit
KOMepUIiHul apOiTpax» Ta 3akoH Ykpainu Big 11 tpaBus 2004 p. Ne 1701-1V «IIpo

TPETEUCHKI CyIn». Y3arajJbHIOIOUM NPAaKTUKY IHIIMX JEp’KaB, CJIJ KOHCTATyBaTH, IO
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e OUTbIle BUHATOK, HOK MpaBmiio. Y OUIBIIOCTI KpaiH CBITY JIUIBHICTh MDKHAPOTHUX
KOMEpUIMHUX apOITpaKIB Ta BHYTPIIIHIX TPETEHUCHKHUX CYIIB PETYIIOETHCS CHUIbHUM
3aKOHOJIaBYUM aKTOM.

He3Bakaroun Ha BC1 MO3UTHBHI PUCU BUPIILIEHHS KOH(QIIKTIB 3a JIOMOMOIOIO
TPETEUChKUX CYIJIIB, CJiJ 3a3HA4UTH, 110 B YKpaiHl BHACIIIOK HEIOCKOHAJIOCTI
3aKOHOJIaBYO01 0a3u MISUTBHICTh TPETEHCHKUX CY/IB MPU3BOAMIA 10 BHHUKHEHHS
3HAYHUX YCKJIaJHEHb 1 mpobiieM. TpeTerchKi Cyau BUKOPUCTOBYBAIHM B PEHIEPCHKUX
cxemax, (HEe3aKOHHE BWJIYYCHHS KOPIOPATHBHUX IMpaB), 3aXOIUICHHS 3EMElbHHUX
TUITHOK, KBApTHP, HEKHUTIOBUX NPHUMIIIEHb TOMIO. 3aKOHOJABEIb JJIsI BHUPIIICHHS
O3HaYEHUX MPoOJIeM BUOPaAB HAMMPOCTINMN NIUIAX, 3BY3UB MIIBIHOMYICTh TPETEHCHKIX
cyniB 1 3a00pOHHUB M pO3TJIAAaTH 3HaYHUM niepenik cipas. CynoBa MpakTUKa CBITYUTh
PO PO3UIMPEHE TAYMAueHHs [IUX HOPM, a TOMY JIepKaBHi CyJI1 BIIMOBJISIIOTh Y BUJaui
BUKOHABYOTO JIUCTA HA PIIICHHS TPETEHCHKHUX CY/IIB HE JMIIE 3a MO030BaMU OO
3aXMCTy TpaB CIIOKMBAYIB, a TaKOXX y CIpaBaxX 3a M030BaMH OaHKIB Ta KPEIUTHUX
CIUIOK 10 TO3WYAIBHUKIB 32 CIIOKHBYMMH KpPEIUTAMHU, CIPABU TPO CTATHEHHS
3a00PTOBAHOCTI y IHO3EMHIN BATIOTI.

Y CBITI CHOCTEpIra€TbCs diTKa TEHACHINSI 10 30UTbIIEHHS KUIBKOCTI
apOiTpabutbHUX cropiB. HaromicTe 3ByKEHHS cdepu TPETEHCHKOTO PO3TIIY Ta
NOCWJICHHS CYIOBOTO KOHTPOJIIO B YKPaiHCHKOMY 3aKOHOJABCTBI MPHU3BOJUTH IO
3MEHIIICHHSI 3aCTOCYBaHHS JaHOTO CTIOCO0y BUpIlIeHHs criopiB B YkpaiHi [69]. Orxe,
0e3 KapJAMHAJIHHOTO OHOBJIEHHS 3aKOHOJIAaBCTBA MApPHO CIIOIIBATHCS HA TIOJabIIHUI
PO3BUTOK Ta TOKpAIICHHS JBUIBHOCTI TPETEHCHKUX CYIIB. Y JIOCKOHAJICHHS
3aKOHOJIaBCTBA B O3HAuYCHId cdepi MOKe 3AIMCHIOBATHCS JJBOMA INUIIxamu: 1)
YXBAJIECHHSI €IMHOTO 3aKOHY IMpO apOiTpax, sikuii Ou He mependayaB MOro MojAuUTy Ha
BHYTPIIIHIA Ta MBDKHApOAHUM (Taki 3akoHM iICHYI0Th B [lonbin, CroBayuuni, B 2016 p.
y Kazaxcrtani OyB mnpuiinsatuii HoBuii 3akoH «lIpo apOitpaxk», sSKkuUM (aKTUIHO
MOETHAHO TIOJIOKEHHsSI 3akoHIB «IIpo Tperelichki cynmm» Ta «IlIpo MbKHapogHUI
apOirpax»; 2) ynockoHamutu 3akoH Ykpainu «IIpo Tpereiicbki cyau». [loaioHum

nusixoM minua Jlateis — 3 1 ciung 2015 p. Habpas unHHOCTI 3akoH «IIpo Tperelichki
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CyAw», SKUM MIIBUIIEHO BUMOTU JO TPETEUCHKHUX CYJIB, MOPSAAKY iX OpraHi3aui Ta
(PYHKLIIOHYBaHHS.

AHaii3 3aKOHOJAaBYMX IHIIIATUB CBIIYUTH, L0 aBTOPH MOJIAHUX 10 MapJIaMEHTy
3aKOHOTIPOEKTIB OOMPAIOTh MEPEBAXKHO IPYTUi NUIIX. 3aKOHONPOEKT «IIpo BHECEHH
3MIH 110 3akoHy Ykpainu “IIpo Ttperelicbki cynu” IIOAO0 NPHUBEICHHA WOTO Y
BUIOBITHICTh O BUMOT MDKHApOJHUX MpaBui apOitpaxy» (peectpamiiauit No 3660
Bin 17 rpynas 2015 p.) He Mae CUCTEMHOTO XapakTepy, a HaIpaBJICHUN HAa YCYHEHHS
OKPEMHX CYIEePEYHOCTEH MO0 1X MABIAOMYOCTI Ta KOHKPETHU3AIllS MOJIOKEHD 1010
MICIIS PO3TJISITY CITPaB.

[IpoexT 3akony «IIpo BHeCEHHs 3MiH 70 JAEIKUX 3aKOHOJABUYUX aKTIB YKpaiHU
1010 MOJIIMIIEHHS HBECTULIIHHOTO KiMaTty B YkpaiHi» (peectpauiiinuii Ne 6540 Bin 6
yepHs 2017 p.) oXoIumO€e mMpIIE KOJO NMHUTaHb W mependadae BHECEHHS 3MiH 0
3aKOHO/IABCTBA, SIKE PEryjIloe TpeTeuchki cynau. HuMm  iMIuieMeHTyroTbes Y
3aKOHOJABCTBO YKpaiHu mnomoxkeHHs JupexktuBa 2013/11/€C ta [upexktuBu No
93/13/€C Bix 5 xBitHs 1993 p. mMpo HecnpaBeIMBI YMOBH Yy CTHIOKHUBYOMY JOTOBOPI.
[IpomoHy€EThCS 3MEHIIMTH TIEPENIIK BHHATKIB 13 MIABIAOMYOCTI CIpPaB TPETEHCHKUM
cylaM, 30Kpema, JO3BOJIMTH iM pO3IJIAIATH CIPaBH y CIOpax IMIOJA0 3aXHCTy MpaB
CIIOKHABAYIB, 30KpeMa CTIOKUBAYIB TIOCTYT 0aHKY (KpeauTHOi criutkn). [lependadaerncs,
110 TO30BHA 3asBa MPO 3aXUCT MpaB CHOKKMBaya MOKe OyTH MOJ1aHA B EIEKTPOHHOMY
BUIJIAA1 3 BUKOPHUCTAHHSIM €JIEKTPOHHOTO LudpoBoro mianucy. Taka HiniaTuBa
3aCJIyroBYe MIATPUMKH, ajike BiamoBinHO 1o Jupektusu 2013/11/€C, 3a0e3neueHHs
JIOCTYIy JI0 TPOCTUX, €(PEKTUBHUX, MBUAKUX Ta JCHICBUX MUISIXIB BpPETyIFOBAHHS
CIIOPIB MPUHOCUTH KOPUCTh CIIO’KMBAUaM Ta 30UIbIIIYE iX JOBIPY A0 PUHKY.

Bkazanum 3aKOHONMPOEKTOM TMependavyaeTbCsl AO3BOJMTH TPETEHCHKUM CyIam
pO3TIIIaTH CIpaBd y CIOpax MIOJI0 HEPYXOMOTO MaifHa, BKJIIOYAIOYM 3€MEJIbHI
JOUITHKH, CIIpaBH, I0 BHUHHUKAIOTH 3 KOPIIOPATUBHHUX BITHOCHUH Y CIOpax MK
rOCHOJaPChKUM TOBAapHCTBOM Ta HOTO YYAaCHUKOM (3aCHOBHHUKOM, aKLIOHEPOM),
30KpeMa Y4YaCHUKOM, SIKUH BHOYB, a TaKOXX MDK YYaCHUKamMu (3aCHOBHUKAMH,
aKIioHepaMH) TOCTOJAapChKUX TOBAPUCTB, MOB'S3aHUX 31 CTBOPEHHSM, AIUILHICTIO,

ynpaBJIiHHSIM Ta TPUIIMHCHHAM I[iHJIBHOCTi MUX TOBAPHUCTB TOIHO. CTOCOBHO oux
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3aKOHO/JABYMX  TPOTMO3HUINIA  HAYKOBIIMH Ta  IPaKTUKaMHd  HEOJHOPA30BO
BUCJIOBIIOBAINCS 3acTepekeHHsA. DaxiBil Acomjanii NpaBHUKIB YKpaiHU CIIYIIHO
HaroJIOUIYIOTh, «I1I0 aHAJII3 BIAMOBIIHUX MOJIOKEHb 3akoHOTIPoeKTy Ne 6540 10BOIUTS,
IO CHpaBXHIX MEXaHBMIB Ui 3anoOiraHHs 1 OOpOThOU 31 3JOBXKHBAaHHSIMHU BIH HE
mictuth. IToBepraroun TpereiichbkuM cyaaM (yciM 03 BHHSTKY) HaJA3BHUAWHO IIHPOKI
MOBHOB)XEHHS, 3akoHOTPOeKT Ne 6540 He mnepembavae >KOIHOTO J0OJAaTKOBOTO
KOHTPOJIIO 3a JIUIBHICTIO JAUCKPEAUTOBAHUX TPETEHCHKUX CYAIB, a00 MeXaHI3MIB
MPUTATHEHHS J0 BiANMOBINAIBHOCTI 32 HEMPABOCYIHI pillicHHs, a00 3am00DKHUKIB JIJIS
MTYIHUX «CTIOPIB», SIKI BUKOPHUCTOBYIOTHCS ISl BU3HAHHSA (hakTIB a0o Jieram3arri
NPaBOYHHIB B 00Xl BCTAHOBJIICHUX 3aKOHOM mpotieyp» [179]. 3acimyroBytoTs Ha yBary
OPOTMO3UII MO0  YIAOCKOHAJIEHHS  3aKOHOJABCTBA TMPO  TPETEHUCBKI  Cyau
copmynroBani apTopamu KoHIerniii BIOCKOHAJIEHHSI POOOTH TPETEUCHKUX CYHAIB 3
METOI0 TIOKpAIEHHS SKOCTI TPETEHCHKOTO BHPIMICHHS HHUBUIBHMX 1 TOCIOJApChKHUX
cropiB. Ha ix qyMKy, mpaBo CTBOPIOBATH MOCTIHHO /it041 apOITpaXKHi IHCTUTYIII MOXKeE
OyTi HamaHo: 1) JjMIIe HEMPUOYTKOBUM OpPTaH3aIliiM; 2) opraHi3aiisM, sKi MalTh
peryTaiio Ta BEAyTh CYCHUIbHO 3HAYYILy ABUTBHICTH, IO MOYIJIMBO 1MEHTH(]IKyBaTH
3a: a) CTPOKOM ICHYBaHHS; 0) KUTBKICTIO YYaCHUKIB; B) CHCTEMAaTHYHO Ta HA MOCTIMHINA
OCHOBI peaTi30BaHUMU CTATYTHUMH 3aBJAaHHIMU; 3) 31aTHI 3a0€3MCUNTH TPETEHCHKHIA
Cyl TOCTIMHMM TPUMIIEHHAM Ta HaJaTd IHII MaTrepiajbHl 3aco0u  ais
(PYHKILIIOHYBaHHS.

Ha wnamry aymky, HeoOXinmHe He (QparMeHTapHe, a CHUCTEMHE OHOBJICHHS
3aKOHOJIABCTBA MPO TPETEUCHKi cyau. Mae Oyt nmpoaHali3oBaHa HeraTHBHA MIPAKTHUKA
(YHKIIIOHYBaHHS TPETEMCHKUX CYyAIB Ta 3aKpilieHl 3anoODKHUKKA 3  METOIO
HelomylieHHs: i1 moBropeHHs. Ha nHamry aymky, ciif ity He muisixoM 3a00pOH Ta
3BY)KCHHS MIABIIOMYOCTI TPETEHCHKHX CY/IIB, K 1€ 3IMCHIOETHCS CHOTOIHI, a IUITXOM
YIOCKOHAJICHHS TPABOBOTO pETYMIOBAaHHSA BIMHOCHH B O3HA4YeHid cdepl 1100
3a0€3MeunTy OPUAUIHUM Ta (GBUYHAM ocobaM MPOCTI Ta JCMIeBl MPOIEAYpHU
BpETYJIIOBaHHS MMPABOBUX CIIOPIB.

VY 3akoHompoekTi «IIpo BHECEHHS 3MiH 0 ASAKUX 3aKOHOJABYMX aKTiB YKpaiHU

I0JI0 TOJIMILIEHHS 1HBECTULIMHOIO KJIIMaTy B YKpaiH» y IIbOMY HampsMi BXKe MEBHI
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KPOKHU MPOTOHYIOTHCS, 30KpeMa, KOMIIETEHTHUI CyJl BIIMOBJISIE B 337]0BOJICHHI 3as1BU
PO BHJIaYy BUKOHABYOTO JOKYMEHTA, SIKIO TPETEHCHKUI CyJ BUPIIIMB MATAHHS PO
npaBa 1 000B’s13KK 0CI0, 5Kl HE Opajii ydacTh y crpasi abo oclO, 5Kl HE € CTOpOHAMU
TPETEUCHKOT YroIH (TPETEUCHKOTO 3aCTEPEKEHH ).

Ananiz 3apyODKHOT MPAKTUKU CBITYUTH PO HEOOXITHICTH CIEHIATLHIUX BUMOT 10
OpraHBalllif, MpU SKUX MOXKYTh OyTH YTBOPEHI TPETEHCBHKI CyAH, Ta BUMOT JO
opraniaii Ta (YyHKIIOHYBaHHS TPETEHCHKUX CymiB. TaKuM YHWHOM, BCTAaHOBJICHHS
CIICMIATbHIX BUMOT JIMIIE 0 TPETEHCHKHUX CYAIB, SIKI PO3TISIaTUMYTh CIIPABH PO
3aXUCT TMpaB CIOXKHUBAYIB, K 1€ MPOMOHYETHCS y BKAa3aHOMY 3aKOHOIPOEKTI, HE €
nouimpbHUM. Ilpu mpomy, sk BipHO 3azHauae O. KypakiH, Bkpail HeOaXaHUM €
HEKOPEKTHE BHUKOPUCTAHHA IHO3EMHUX TIOHATh 1 TEPMIHIB, TaK SK MEXaHIUHE
3aro31UYeHHS TEKCTIB HOPM MpaBa poOUTh 3aKOHOAABCTBO, SIK MIPABHUIIO, CYIIEPEUIUBUM
[98, c. 67].

[Ipono3uiiis 3aKpinUTH HOPMY, 3TITHO 3 SIKOIO PILIEHHS TPETEHCHKOTO CYIy 3a
MI030BOM CIIO’KHMBa4ya HE € 000B’ I3KOBUM JJISI CIIOKMBAYA Ta HE TIEPEIIKO[KAE TAKOMY
CIIOKUBAYEB1 3BEPHYTHUCS 32 3aXMCTOM CBOiX MpaB 0 Cydy, cynepeduTh 1. 4 4. 1 cT.
186 LIIIK Vkpainu, BiANOBIAHO 10 AKOi CyIJs BIIMOBJISE y BIIKPUTTI IPOBA/IKEHHS Y
CIIpaBi, SKIIO € PIIICHHS TPETEHCHKOTO Cyay, MPUUHATE B MEKax HOTO KOMIICTEHIIII,
I0JI0 CTIOPY MDK THMU CaMHMH CTOPOHAMH, TIPO TOW CaMHM MPEIMET 13 THX CaMHUX
MJICTaB, 332 BUHATKOM BUIIAJIKIB, KOJIM CyJl BIIMOBUB y BHJIaul BUKOHABYOTO JIMCTA HA
NPUMYCOBE BUKOHAHHS pIilllEHHS TPETEUChKOTO cyay abo cKacyBaB pillICHHS
TPETEHCHKOTO CYIy 1 PO3IJISA CIPaBU B TOMY CaMOMY TPETEUCHKOMY CY/Ii BUSIBUBCSI
HEMOIKJTUBHM.

JIMCKyCIHHOTO € TIPOIIO3HIIiS BKa3aHOTO 3aKOHOMPOEKTY TO3BOJIMTH TPETEHCHKIM
CylaM pO3IJISA/IaTU CIpaBH, KOJM X0o4ya O OJHA 31 CTOPIH CIOPY € HEPE3UIECHTOM
Vkpainu. Jleski cremiamicTd BBaXKarOTh, IO «BIAKPHUTTS MOKJIMBOCTI HEpPE3UACHTAM
OpuiiMaTl y4acTh Yy TPETEUCHKOMY PO3TISAl CTBOPHUTH CYTTEBI MpoOJIeMH s
(YHKITIOHYBaHHSI CHCTEMH MDKHapOJIHOTO apOitpaxy B Ykpaini» [179]. Ha mamry

JTYMKY, IPOTO3ULIS 00 3aKPIUIEHHS] TAKO1 HOPMH MOKE PO3IJIAIATUCS K CTBOPEHHS
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KOHKYpPEHIIll MIIBJIOMYOCTI TPETEUChKUX CYAIB Ta MDKHapOJHOrO apOITpaxy B
VYkpaiHi.

OkpiMm TOro, BKpaihi OakaHUM € CTBOPEHHA €(PEKTUBHOTO OpraHy
CaMOBPSIIyBaHHS TpeTerchkux cyaiB. Ha chorojHi BIIMOBIIHO 10 3aKOHY YKpaiHU
«IIpo Tpereichki cynm» MOCTIHHO IFOYUM OPTaHOM TPETEHCHKOTO CaMOBPSAyBaHHS €
Tpereiicbka nanata Ykpainu. BoHa moBHHHA MPENCTaBIISITH Ta 3aXUIATA COIIATbHI 1
npodeciiiHi TpaBa Ta HTEPECH TPETECHUCHKUX CY/JIIB 1 TPETEHCHKHUX CYAIB, 3MIMCHIOBATH
METOMYHY Ta BHJIAaBHHYY pOOOTy, aHaIByBaTh MPaKTUKy MPaBO3aCTOCYBaHHS
TPETEUCHKUX CYAIB 1 3/IIMCHIOBATH IHII MMOBHOBAXCHHS, BH3HAYEHI BUIIMM OPTaHOM
TPETEHCHKOTO caMOBPsiIyBaHHs — BeeykpaiHehkuM 3’ 13/10M TpeTerchkux cyaaiB. [Ipote
3MYILIEHI KOHCTAaTyBaTH, 110 3a 4ac CBOro ICHyBaHHA Tperelicbka nanata YKpaiHU He
pOJIEMOHCTPYBaAJIa 3HAYHOT Pe3yIbTATUBHOCTI.

Jlesiki HayKOBIII BBaXKaIOTh, II0 HEOOXIAHO CTBOPUTH OKPEMY OpTraHI3allio
TPETEMCHKOTO CAMOBPSIIyBaHHS, sika 0 3/11ICHIOBAIa KOHTPOJIb AISUIBHOCTI TPETEHCHKUX
cyniB, poOuia aHaimi3 iX MPAKTUKH, CIpHUsia O MOMyJspu3allii JAHOTO IHCTUTYTY B
CYCHUILCTBI, Oyaa O MOCEpETHUKOM MDK TPETEHCHKMMHM CyaaMu Ta aepxkaBoro [69].
3arajjoM TIATPUMYIOUH €10 CTBOPEHHS TaKOi OpraHi3arlii, BBaKaeMo, 1[0 BOHA HE
MMOBHHHA MAaTH TIPABO 3JIIHCHIOBATH KOHTPOJb MISIIbHOCTI TPETCHCHKUX CYIIB, ajiKe I1e
MOPYITyBaTUME MPUHIIUIT OCTATOYHOCTI iX PIlICHb.

Sk mnpukian, KOOPAMHAID ABIBHOCTI apOrrpaxkHux iHctutyuit y CIIA
3A1lcHIOE AMepuKaHCchKa ApOrrpaxHa Acolriallis, sika € HSKOMEPLIHO I'POMaJIChKOIO
opraui3amieto 3i mrad-kBapTupoo y Hbio-Mopky Ta mMae 6im3bko 40 perioHanbHUX
BimauieHp y HanOubmx Mictax CIIHA. Ilim i1 erimoro po3risiaaroThCs KOMEPIIAHI
CIIOpH, CTBOPIOIOTHCS CIIUCKHU apOITpiB 13 3a3HAYEHHSIM X Taly3€BOT0 CHPSIMyBaHHS.
Acomiaris 00’eIHy€e HaIlOHAIBHI TPETEHUCHKI IHCTUTYIIH, CUCTEMY MDKHApPOJIHOTO
KOMEPIIIMHOTO apOiTpaxky, a TaKOXX PI3HI BUIM MOCEPETHUIBKUX THCTUTYIINA. OKpiM
0bOTO, AcoIlalielo CnulbHO 3 AMEPHKaHCHKOIO acOIialliel0  aJBOKaTiB  Oynu
3arBep iKeHH1 ETHUHI nTpaBmia mo10 JUIbHOCTI apOiTpiB.

B ymoBax 3aranbHOi rioOamBanii 1 3pOCTaHHsS CBITOBOI KOHKYpEHIIil Oarato

KpaiH 3ITKHYJIMCS 3 HEOOXIIHICTIO MOJEpHI3alli MPaBOBUX CHUCTEM 1 MAaKCUMAaJIbHOTO
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HaOMMWKEeHHA 1X 10 TmoTped JroAe Ta iHTepeciB 1HBecTOpiB. Bimomo, 110
KOHKYPEHTOCIIPOMO’KHa NPaBOBa CHUCTEMA 3allyda€ MiJi CBOK IOPUCIMKIIIO OUIbIIIE
IHBECTHIIIHM, CIIpUsi€ peani3allii CMUIMBHX 1 nepeaoBux inei. Tomy Ha cydacHOMYy erari
PO3BUTKY JI€P’KABHOCTI YCIIIIIHA peali3alisi NPIOPUTETHUX pPePOopM, BHUPIIMICHHS
aKTyaJIbHUX CYCIUTbHO-3HAYYIIMX 3aBJlaHb 3HAYHOIO MIPOIO 3AJICKUTH Bill TIPOBECHHS
30aaHCOBaHO1 MPaBOBOI MOJITUKH, sIKa TOTpedye MaKCUMaJILHOTO MparMaTU3My Ha
OCHOBI HE TUIbKH BJIACHOTO JOCBINY 1 MPAKTHKH, aJie, TP HEOOXITHOCTI, 3alI03UICHHS
IHCTUTYTIB 3 IHIINX, HEXal TPaAWIIMHO HE BIACTHUBUX JJIsI HAC MPABOBHX CHUCTEM, SKI
noBemu CcBOKO edekTuBHICTH. [lomiOHI 3amo3wdeHHs, NpU Mporecax KOHBEPTEHIII
PIBHUX MPABOBHUX CUCTEM, MOXKYTh OYTH KOPUCHUMH JIJIs1 MOJIEpHI3aIlil HAIlIOHATHHOTO
npagBa.

Baptum yBarm € gocBin po3Butky ABC Kazaxcrany. ¥V 2009 p. Oyna
3arBepikeHa Konneniis mpaBoBoi nosruku Pecny6miku Kazaxcran na nepioz 3 2010
p. 10 2020 p. [89], sixa nmepenbauae, 1110 Ka3axcTaHChKa IPaBOBa CUCTEMA IIOBUHHA OYTH
CIIPOMO’KHA Ha PIBHUX KOHKYPYBAaTH Yy TMHTaHHAX 3PYYHOCTI 3aCTOCYBaHHS Ta
HAJIMHOCTI 3aXMCTy TpaB 13 3aKOHOJABCTBOM PO3BHHYTHX Jep)kaB cCBity. BoHna
nepeadadae, 1o 3ax0 1 M0 YI0CKOHAICHHIO 3aKOHOJaBCTBA MOXKYTh OyTH CIPSIMOBaHi
Ha 3aKpIUICHHS PIBHOMAHITHUX IUIAXIB 1 CHOCOOIB JOCATHEHHS KOMIIPOMICY MDK
CTOpPOHAaMU MPUBATHONPABOBUX KOHQIIIKTIB (Meialis, MOCEPEIHUITBO Ta iHIII) K Y
CyIIOBOMY, Tak 1 B M03aCyJ0BOMY MOPSIAKY, 30KpeMa, 000B’I3KOBOCTI OOTOBOPEHHS
MO>KJIMBOCTI BAKOPUCTAHHS 3aX0/11B, IPUMHUPHUX MIPOIEAYP TPH MATOTOBII CITPABH J10
CYZI0BOT'O PO3TJISAY, a TAKOXK PO3BUTOK M03aCyIOBUX (POPM 3aXUCTY ITUBUILHUX IPaB.

OcobmBo nmopeuynuMm 11 YKpainu € nocBig Kazaxcrany momo 3alydeHHs
1HO3eMHUX (paxiBI[IB HE JIMILE y SAKOCTI paJlHUKIB, a y AKOCT1 cyaAdiB. I3 1 ciuns 2018 p.
y Muiknapognomy ¢inancoBomy 1ieHTpi ActaHa (The Astana Financial Services
Authority) ¢yHkmionye MbKHapOIHUNA apOITpaXHUA IIGHTp, SKUAH PO3IJIsiaac
KOMEpITfHI Ta IMBUIbHI criopu. Jlo WOro ckiagy BXOIATH J€B’STh CYAMAIB, SKi
3anporreHi 3 Bemukoi bputanii, cyani y BigcTaBii 3 0€310TaHHOIO PEIyTAIliEl0 Ta

kopoJiBcbkl pagHuku (Queen Counsels). O4oMB HEHTP KOJMIIHIA TOJIOBHUM CyAas
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Bemukoi bpuranii nopa I'. Bynbd. [lonioni cyau nirots y Cinramypi, 'onkonsi, Jy6ai,
A0y-J1a61 i1 Karapi.

[lepcnexktuBHUM HamnpsiMoM po3BUTKY ABC B VYkpaiHi € po3lmpeHHs
BUKOPHUCTAHHS CY4YaCHUX TEXHMHHMX 3aco0iB. s mpuknany, Permament €C Ne
524/2013 Bin 21 tpaBus 2013 p. mependavae CTBOpPEHHS €BpONEHCHKOI Iuathopmu
onnaiH-pupimenHs crnopiB (ODR platform), sika mae minTpumyBaTu Taki QyHKII: a)
MOYKJIMBICTh 3allOBHEHHS OJIaHKy CKaprd 1 Mmojadi ii B eleKTpoHHIA (opwmi; 0)
iH(pOpMYyBaHHSI CTOPOHHU-BIATIOBITAYA PO CKAPTy; B) BU3HAYEHHS 0COOM, KOMITIETEHTHOT
HagaBatu nocayrn ABC; T) MOXXIMBICTH YIpaBJIiHHS CIIpaBaMH B PEKHUMI OHJIAWH 1
MPOBEACHHS MPOILEAYPU BPETYIIOBAHHSA CTIOPIB B PEKUMI OHJIANH depe3 miargopmy
ODR; r) MOXJMBICTh TIEpeBOAY iHPOpMALLii, sKa HEOOXiTHA CTOPOHAM JIJIsl BUPILIEHHS
cropy, uepes mwiarpopmy ODR; 1) cTBOpeHHS €1eKTpOHHOT (POopMU 32 JOTTOMOTOO SIKO1
CTOPOHHU HaNpaBJsAlOTh HpOpMaIlito 0co0i, sika Hagae nociayru ABC; e) 3a0e3neueHHs
CUCTEMH 3BOPOTHOTO 3B’ 53Ky [29, 226].

OnuuMm B HampsimiB BrpoBamkeHHs ABC B YkpaiHi € ixX 3acTOocyBaHHS AJis
BHUPIIICHHS CIIOPIB y MyOMYHO-TIpaBOBid cdepl. MOXKIUBICT, BIPOBAIKCHHS
NPUMHUPEHHS CTOPIH y CIIpaBax, II0 BUHUKAIOTH 13 ITyOJIIHO-TIPABOBUX BIIHOCHH,
3QJICKUTH Bl TOTOBHOCTI AEP>KaBH SIK CTOPOHU KOH(IIIKTY WTH I10 NUIIXY IPUMUPEHHS,
BII KPUTEPIiB, KEPYIOUUCH SKUMH HOTO OPraHu, TOJJOBHUM YMHOM BUKOHABYi, MOXKYTb
BUWTU Ha KOMIIPOMICHE PILIEHHS 3 1HILIOK CTOPOHOIO KOHPIIKTY. TakuMu KpUTepisiMu
MO’KHA BB)KATH: a) COIAIbHY a00 COIlalbHO-€KOHOMIYHY BUTITHICTb JIJIs1 TPETIX OCI0,
«3aXMCHUKOM», «OXOPOHIIEM» TIpaB 1 IHTEpEeCIB SKUX € Jep)kaBa;, ©0) TMOIUI
aJIMIHICTPATUBHOI KOMIIETEHIIl, fKa 3 OISy Ha il MpaBOBY MPUPOJY CHOTOJHI B
MOBHOMY 00Cs13130CEpPEIKY€ETHCS Y TIOBHOBAKEHHAX OJHIET TOCAI0BOI 0COOM, 3 OJTHOTO
00Ky, 1 «OCTpax» HEIO MPUNHATH PIIICHHS, III0 BEJIE 10 KOMIIPOMICY — 3 Apyroro. Jis
I[OTO TMOTPIOHUH MEXaHI3M, y SKOMY PI3HI ITOCAJIOBI 0COOM OJHOTO JIEPIKaBHOTO
OpraHy B MeXaX CBO€i KOMIIETEHIii MOTJIM O: BU3HAYUTH JOMYCTUMICTh IPUM UPEHHS
CTOPIH 3 JJAHOT'0 KOH(IIIKTY, 32 JIOMOMOTOI0 MIEPEBIPKH IOPUAUYHOT TPUPOAH KOHDIIKTY
(aAIMIHICTPATUBHOTO CTIOPY); BUZHAUYUTU KPUTEPI Ta MEXI, B paMKax SKUX BIIMOBIIHA

nocazoBa ocoba Mae MpaBo NpUMUMAaTH KOMIIPOMICHE PIIEHHS; BU3HAYUTH COIAJIbHO -
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CeKOHOMIYHY BUTITHICTH Kommpomicy [96, C. 13]. Bomnodac Oarato HayKOBIIIB
KPUTUYHO CIPUIMAIOTh 110 BUPIINIEHHS CHOpIB y IMyOJidHO-TIpaBoOBii cdepi 3a
nonomoror ABC.

3arajoM HEOOXITHO 3a3HAUYUTH, LIO MPArHEHHS A0 PO3LIMPEHHS cdepu
3actocyBaHHsd ABC € 3arajbHOCBITOBOIO TEHJIEHLIEI0. BOHM BUKOPUCTOBYIOTHCS Y
JIepKaBax aHIJI0-aMEPUKAHCHKOI ITPAaBOBOI CUCTEMH, POMAHO-T€PMAHCHhKOI MPaBOBOi
CHCTEMH, a31aTChKUX JAeprKaBax Ta IHIIMX JepkaBax Mo BchoMy cBity. Hopmu mpaBa,
skl perymororh ABC, npuiiHATI Ha BCIX PIBHAX IIPAaBOBOTO PETYyJIOBaHHS Bil
MDKHApPOTHUX KOHBEHIIIA 10 JIOKATbHUX HOPMAaTUBHHX aKTIB.

BoaHouac ouikyBaHHSI BITHOCHO HIBHJKOTO IIMPOKOro 3actocyBaHHs ABC y
Halllld KpaiHl 3HAYHOO MIPOIO € HAAMIPHO ONTUMICTUYHUMHU. [[pnunHOI0 TOMY € 6€3m14
bakTopiB, cepel AKUX MOKHA BUJIUIUTA MEHTAIITET YKPAIHCHKOTO CYCIUIbCTBA (JIOCUTh
BUCOKUI CTYIMiHb B3a€EMHOI HEIOBIPH), HEJOCKOHATICTh 3aKOHOJIABCTBA, MACHBHICTh
Cy/dIB, HU3bKUH PIBEHb IPABOBOi1 KYJIbTYpH, CJIA0OKE BUCBITJICHHS /TaHOI TEMAaTUKU B
3aco0ax mMacoBoi iH(opmarlii, BIACYTHICTb IMPOKOT P03’ ICHIOBAILHOT POOOTH 11010
nepeBar ABC Ta Oarato Hmmx. B YkpaiHi HacenmeHHS Biggae TepeBary CyJaoBOMY
TOPSJIKY BUPIMICHHS CIOpiB, a He 3actocyBaHHI0O ABC, OCKUIbKM yroja, JOCSTHYTa
IUITXOM TICPETOBOPIB UM MeEMialii, JOCHTh YacTO ITHOPYETHCS OJHIEI0 31 CTOPIH,
BUKOPUCTOBYETHCSL JJISl 3aTATYBaHHSA 4Yacy TOIIO. TOOTO NMpHUHLMIY A0OPOBUILHOTO
BUKOHAHHS JOMOBJIEHOCTEH, 1110 € ocHOBHUMU J1si ABC, cTopoHM (0/1Ha 31 CTOPIH) HE
JOTPUMYIOTHCSI, TOMY TaKUil OPSIAOK BUPIMIEHHS CIIOPIB MDK (PIBUYHUMHU 0cOOamu €
MIBU/IIIE BUHATKOM, HDK IMPaBWIOM. ICTOTHOIO TEpeBaror CyJ0BOTO PIIICHHSM €
JIep>KaBHUM IPUMYC, SIKUH ITHOPYBATH JIy>ke HE TpocTo. OTKe, KOHPIIKTYI0UY1 CTOPOHHU
pajiie CHOMIBalOTHCS Ha CWIy, JEpKaBHUM MPUMYC, aHDK Ha KOMIIPOMIC YU
JTOMOBJIEHICTh. [IpoTe ciig KoHCTaTyBaTH, [0 OCTAHHIM YacOM MUTAHHS BIIPOBAIKECHHS
ABC ctamm mpeaMeToM Traiy3eBuX IOpUINIHUX HAYK, JOCUTh YaCTO MOPYIIYIOTHCS Ha
HAYKOBO-TIPAaKTUYHUX KOH(EPEHINSX, Yy pPe3yibTaTi 4yoro OO3HAHICTh MPABHUKIB 1
HaCeJIeHHs 3 0co0IMBOCTIMU 3acTocyBaHHs ABC mocTynoBo 3pocTae.

B Vkpaini Opakye ekcrieptiB 3 ABC. OueBuaHO, akaJieMidHI porpamu JJist

CTYJIEHTIB-IIPABHUKIB TPAJULINHO OPIEHTOBAHI HA BUBUEHHSI PABUJI CYI0BUX MTPOLECIB
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1 HE MICTATh KypCiB 3 BEACHHs IEpPEroBopiB, meniaiii, apOmrpaxy Ta iHmmx ABC.
Jlviie B JesiKMX BUIIMX HaBYAIbHUX 3aKJIa[ax ICHY€e KypcC IIOJIO BHBYEHHS OKpPEMHUX
BuaB ABC, Opakye miipy4HUKIB, TOCIOHUKIB Ta METOJMYHUX MaTepiaiB. 3apyOnKHUIA
JIOCBII CBIAYUTh, 1O BUBYEHHIO MpoOsiem ABC, migroToBil CHEUIATICTIB IS €T
cepu HEOOXITHO MPUAULITA 3HAYHY YyBary. AKTyalbHUM € BIOPOBAXKCHHA Y
HaBYaJIbHUI MPOIIEC HOBUX KYPCIiB, sIKi O 03HAHOMITIOBAJIM CTY/ICHTIB 13 HOBUMH BHIaMU
ABC, ocobmuBocTSIMH iX 3aCTOCYBaHHS IIPHM BHPIMICHHI CIMOPIB Yy PBHUX cdepax
CycnutbHUX BigHOCHH. lle, 30kpema, Moke OyTH Kypc 13 MYT-KOPTIB, MOJICITIOBaHHS
CIIOpiB B apOITpaXHUX 1 MDKHAPOJTHUX CyAaX, sKi 3apa3 € 3arpeOyBaHUMHU HA PUHKY
IOPUINYHUX MTOCIYT Ta B AIILHOCTI MiHICTEpCTBA IOCTHII YKpaiHHU.

IlepenymoBot0 po3mmpeHHs nmpakTuku 3actocyBaHHs ABC B YkpaiHi Takox €
mmpoka HdopMmaliiiHa kammnanis ctocoBHO BUiB ABC, ix 0coOMMBOCTEM, THCTUTYIIIHN
(cnewiani3oBaHUX, MOCTIMHO NIIOYMX), SIKI HAAAI0Th MOCIYTU 100 BUPIILIEHHS CIOPIB,
KBaTiikallii apOITpiB, MemiaTopiB, €KCIEPTIB, MPOIEAYPU, BAPTOCTI, 3aKOHOJABUYOTO
pEryIoBaHHs TOIIIO.

VY ctpumyBanHi po3BuUTKy ABC TeBHY pojb BIIIrparOTh Cy0’ €KTHMBHI YHHHUKH,
30KpeMa, B IOPUIMIHOMY TOBAPUCTBI M CYCTIUTLCTBI 3arajoM ICHY€E CKEIICHC 1 HETOBIpa
moo 3actocyBaHHI ABC. 3Ha4HOIO MIpOO, II€ 3yYMOBJICHO JOCHTH IOIIHPECHUM
YABJIEHHSIM, LI0 CTOpPOHA, sKa MPOIMOHYE IMEpPEeroBOpH, abo Memiamito Mae clabKy
paBOBY MO3MUIIII0, a TOMY IPOTIOHY€E BUPIIKMTHU CHIp B [03acy10BOMY NOpsAKy. OgHak
paKTHKa, 0COOJIMBO B 3apyODKHUX KpaiHaX, CBITYUTh PO XUOHICTh TAKOTO YSIBJICHHS.
Cropona, ska mnpomnonye ABC, TakuM YHHOM MOJKE€ CIIOJIBAaTUCS YHUKHYTH
nyOJIIYHOCTI CIOPY, ke 11e MOKE BIUIMHYTH Ha i1 pemyTarlito, a0 CTOpOHA X04e y
HAMKOPOTILI CTPOKHU BUPIIIUTH IPABOBUM CITIP.

3anpoBa/>keHHSI B YKpaiHi CUCTEMHU albTEPHATUBHOTO BUPIIICHHS CTIOPIB, SKY
MIMPOKO 3aCTOCOBYIOTh Yy PO3BHHEHHX KpaiHaX CBITY, MOXE CTaTd HOBUM [I€BUM
IHCTPYMEHTOM SIK IS TIOJI0JIaHHSI KPU30BUX SBHI Y cepl 3aXUCTy MpaB Ta IHTEPECIB
cy0’€KTIB mpaBa, TaK 1 IJIs MPAKTUYHOI peai3alii Cy4yaCHUX IMPaBOBUX TEHJCHIIH,
CIPSIMOBaHUX Ha MIIBUILIECHHA €()EKTUBHOCTI MEXaHI3MY 3axXuCTy IpaB. BoaHouac

HEoOXITHO nepeadavaTy NOTEHIIIHHI 3arpo3u npaBoBoro perymoBaHHs ABC B YkpaiHi,
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a came OyKBaJbHA TPAHCIIO3UIISl HOPM 3 IHIIMX MPABOBUX CUCTEM MOXKE MPU3BECTH J10
psAly KOJI31i Ta HEMOXJIMBOCTI iX peali3yBaTy B HALIOHAJIbHINA MPAaBOBIA CUCTEMI.

3MIHU O YMHHOTO 3aKOHOJABCTBA YKpaiHM il 3a0€3MEUYEHHS MOMIJIMBOCTI
BukopuctoByBati ABC moBHHHI BpaxoByBaTd Kpallll 3pa3Kd CBITOBOi MPaKTUKH, HE
CTBOPIOBATH KOJI3il, JIEMOHCTpYBaTH OYEBHIHICTh IepeBar, OyTHM TpPOCTHUMHU Ta
3pO3yMUIMMHU HE JIMIIe Ui TPaBHUKIB, a W Juia HaceneHHs. l[Ipomosuiii momo
BUKOPHUCTAHHSA 3apyOLKHOTO TOCBIMY B X011 TPOBEICHHS BITYM3HIHUX IIEPETBOPECHD HE
03HAYae CINIMOTo KOIMOBAHHS, 3alI03WYCHHS IHO3EMHNX KOHCTPYKIiH. Lle 1 HeMoXmBo,
3BaKAIOUM Ha ICTOPUYHI, TIPABOBI TPaJUIli, TPABOCBIIOMICTh, EKOHOMIYHI 1 COITIabHI
yMOBU. BogHodac BHMBUEHHS 1 KpPUTUYHE OCMHCIJIEHHS IHO3EMHOTO JOCBiAy IMpH
HasBHOCTI BJIACHUX MEPEIyMOB MOE BIII'paTH BAXJIMBY POJIb Y BIOCKOHAJIECHHI
HalllOHAIBbHOI MpaBoBoi cuctemu. KoxkHa kpaiHa Oyaye CylIOBYy CUCTEMY, BUXOASYH 3
BJlacHUX MOTpeO. OJHAaK ICHYIOTh 3arajbHOJIOJACHKI I[IHHOCTI, SIKI HE MOXYTh HE
BpPaxOBYBaTUCS Y CYCIMUIbCTBI, SIKI BITHOCATH ce0e 10 geMokpatuuHoro. Lle npaBo Ha
CYIOBHUH 3aXMCT 1 IpaBO HA BUOIP Ti€l UM IHIIOT MPABOMIPHOIO MPOLEAYPHU BUPILICHHS
CIopy.

[ToeranrHa po30ymoBa K CUCTEMHU TPETEHCHKUX CYAIB, TaK 1 Memiarii Mae OyTh
BHECCHA B OCHOBHI JIep’KaBHI MporpaMu 100 pedOopMyBaHHS JIEpKaBHOI CYI0BOI
cUcTeMH. Y IIbOMY IPOILIeC HEMa€e CTOSITU OCTOPOHD aH1 IOpUUYHA, aH1 HAyKOBa eJliTa.
[IpoBeneHHs MeperoBOPiB 3 METOIO N03aCYA0BOr0 BUPILICHHS CIIOPIB Ta IPUMHUPEHHS €
TEXHIYHO CKJIQJHOIO CIIPaBOIO, siKa BHUMAarae cremniaibHoi (axoBoi miarotoBkud. Ha
NPaKTUIl HABITh HAUOUTHII JOCBITYEHUH y MPOBEICHH] IEPErOBOPIB IOPUCT HE 3aBKIAU
MOX€ 3HAWTH PILEHHS Yy MpsSMHUX MeperoBopax. Tomy kpamidikalliiHui BiOIp
TPETEUCHhKUX CYAAIB Ta MEAIaTopiB, iX okpeMa mpodeciiiHa MAroTOBKAa MAa€ CTAaTH
3arMopyKOI0 3armo0iraHHs MaxpancTBa B 1l cdepi 1 IK HACHIAKY — 3aKOHHUX PIIIEHb Y
cnpaBax [13]. Lle macTh 3MOTy MOKpAIIMTH IHBECTUIIIMHII KiMaT B YKpaiHi Ta HAAaCTh
IHBECTOpaM BIIEBHEHICTh y TOMY, III0 iXHi IpaBa 3axHuIIeH], 1M He Tpeba TypOyBarTucs,
110 HAIIOHAIBHUI CYJ] MOXKE BIIMOBUTHCS BUKOHYBATU PILLIEHHS apOITpaxy.

BpaxoByroun, 1m0 1HKOJM BUHHMKAIOTH JIy’K€ CKIIQJIHI CIIOPH, ICHY€ BEJIHKa

kubKicTh ABC, siKi MOXYTb BUKOPHCTOBYBATUCh OKpeMO abo y iX KOMOIHaiii aJis



200

OoTpuMaHHs Kpamoro pesyiabtary. ABC BUKOHYIOTH JMIIe JONOMDKHY (DYHKIIO 1
KOJIHUIM YHUHOM HE OOMEXYIOTh IOPUCAMKIIO HALIOHAILHUX CYIIB, HABIIaKU, BOHU
NOKJIMKaH1 pO3BAHTAXKUTU HALIOHAJbHI CY/IH Ta 3aJIy4YUTH €KCIIEPTIB-NPO(ecioHaB 10
PO30POT0, HEYNEPEIIKEHOTO, KOMIUIEKCHOTO BUPIIICHHS CIIOPIB.

Okpema yBara Mae€ MNPUAUATACS MIIBUIICHHIO  KBamQikaui CyaliB
HAIlIOHATTLHUX CYJiB, sIKi 4yepe3 Hepo3ymiHHs npupoan ABC dacTo meperisnarTh
pIIEHHS MDKHApPOHOTO apOITpaxy 3a MaTepiaIbHUMH, a HE JIMIIE 32 TPOIIECyaTbHUMH
MiIcTaBaMH, Y1 BIIMOBJISIIOTh Y 1X BU3HAHHI Ta BUKOHAHHI HA TEPUTOPIl YKpaiHU.

Jlns  edpextmBHOTO BrpoBamkeHHs ABC HaraibHOI € HEOOXITHICTh Y 1X
MDKTaTy3€BOMY BHUBYEHHI. Y IIbOMY KOHTEKCTI aKTYIbHICTh TEOPETUIHUX JIOCIITKEHb
npobsiematukn ABC 3yMoBiieHa 0cOOJIMBOIO 3HAYYILIICTIO MPABOBUX CIIOPIB SIK SIBUILA,
HEBIIAUIBHOTO Bil CcaMOl IOPUAMYHOI MPAKTHKH, PO3MIMPEHHSM TOJS TMPaBOBOi
KOH(ITIKTHOCTI, HEMUHYYUM B YMOBaX COLIAJbHUX 3MiH, HEOOXITHICTIO CTBOPEHHS B
VYkpaiHi NOBHOLIHHOI, ONTUMAILHO JU(DEepeHIIH0BAHOT CUCTEMH BUPIICHHS MPaBO BUX
criopiB. CTBOpPEHHS Takol CHCTEMHU € KOMIUICKCHUM 3aBJIaHHSM, PIICHHS SKOTO
nependadae po3poOKy aJIeKBAaTHUX OPTraH3aIliitHO-IIPaBOBUX (PopM, sKi 6 OpraHiaHO
Mo€eHYBaIIM 13a0e3MneuyBaii HaAIMHAN 3aXUCT TpaB Ta 3aKOHHKUX IHTEPECiB PI3UIHUX 1
IOpUINYHUX OCI0 Yy KOH(IIIKTHUX CHTYyariaX Ta eEeKTUBHE BHUPIICHHS TaKUX CHUTYaIIiid
3 METol0 CTaOUTbHOTO (DYHKIIIOHYBAaHHS TPaBOBOi CHCTEMHU. Y PO3POOKY Iii€i
npoOJIeMaTUKN BarOMHM € BHECOK HE JIMIIEC NPaBHUKIB, a ¥ (aXiBIIB 13 MCHXOJIOTII,
eKCTEPTIB 3 TEOPii Irop, MOJITOJIOTIB, EKOHOMICTIB, ae CTIOPU HIKOJIM HE BUHUKAIOTh
y BakyyMi a0o0 y MOBHIA 3oJilli, ToMmy, po3riigaoun ABC, HeoOXiqHO aHali3yBaTu
daxTopH, SKi 3yMOBIIOIOTH MOSBY CIHOPIB, OCOOIMBOCTI KOH(MIIKTYIOUMX CTOPIH, 1X
EMOIIIMHUI CTaH, CXUIBHICTh 10 KOMIIPOMICIB, BIUTUB TPETIX 0C10, MOCEPETHNUKIB TOIIIO.

[TimcymoByro4H, Ciig KOHCTaTyBaTH, IO Hapa3i YKpaiHa mepeOyBae JWIIe Ha
etam dopMyBaHHsa HamioHambHOT kKoHMenmii ABC. Yci Bkazani Bumie crmocoou ABC
MOXYTh €(DEKTHBHO 3aCTOCOBYBATHCS JJIsl BUPIMICHHS MPABOBHUX CIIOPIB 32 YMOBH iX
AKICHOI 3aKOHOJABYOi perjiamMeHrali sK Ha pIBHI OKPEMHMX 3aKOHIB, Tak 1

KOAU(DIKOBaHUX aKTIB. TOMy 3 YIEBHEHICTIO MOXHA KOHCTaTyBaTH HarajbHy
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HEOOXIIHICTh BIPOBAXKEHHS Ta CTBOPEHHS aJ[€KBAaTHOTO IPABOBOTO MEXaH3MY
perymoBanns iHcTUTyTiB ABC [21, . 168].

3pocTa€e KUIbKICTh 0C10, 3aIHTEPECOBAHUX Y PO3BUTKY albTEPHATUBHUX CIIOCOOIB
BUPIILIEHHS. CHOPIB 1, SIK HACHAOK, 3 SABISIIOTbCA Mpo(eciiiHi acolpamii, Takl fK
00’enHaHHa Tpo(eciOHaNIB, sKI BUPILYIOTH crnopu. be3 cyMmHIBy, € BCl MIICTaBU
TOBOPUTH IPO TE, IO MHPOKe BIipoBakeHHs] ABC 1010MO0Ke 3HU3UTH HaBaHTaKEHHS
Ha CyJIH, a OTXKe, 3poOuTh X poboTy OuThI edekTnBHOI. OCh YOMY MUTAHHS PO

TONUTLHICT pO3BUTKY B YKpaiHi ABC € akTyaTbHUM 1 BOKITUBHAM.

BucHoBku 10 po3ainy 3

I. Ockibku mpakThka 3actocyBaHH ABC y pBBHUX KpaiHax CBIAYMTH, IO
PO3IJISIHYTI MPOIEAYPH MEXKYIOTh, a IHKOJM «IEPEIUITAIOTLCS» 13 TPAIUIIHOIO
CHCTEMOIO TIPaBOCY/IJISI, JCIKOK MIPOI HAaBITh CTAIOTh il YaCTHMHOIO, MOKHA JIATH
BHUCHOBKY, IO JiepxaBHe npaBocynas it ABC B3aeM00TIOBHIOIOTh OJIMH OJTHOTO, TaKe
MOEAHAHHS HIBETIOE OyIb-fAKE TPOTHCTABICHHS 1 HE 3aldIIae MICI IS
B3AEMOBUKJIIFOYCHbD.

2. Anam3 mojoxeHb KoHIIemIii BI0CKOHAJICHHS CYAIBHUIITBA IS YTBEP IKCHHS
CIIPaBEIJIMBOTO CYly B YKpaiH1 BIIMOBIIHO JI0 €BPOIEHCHKUX CTaHAAPTIB CBITYUTD, 1110
ABC po3risigaeThes sIK €IEMEHTH MEXaH3BMY JIOCTYITY J10 TPaBOCYAS.

3. Po3Butky ABC B YkpaiHi CIpUATAMYTH MPABOBI MPUITUCH, SKUMH 3aKPIIICHO
000B’ 530K CyAy y MATOTOBYOMY 3acCiaHHi 3’ sICyBaTH, YU OaXar0Th CTOPOHH YKJIACTH
MHUPOBY Yrony, MepeaaTd CIpaBy Ha PO3TJsiA TPETEUCHKOTO CyAy, MDKHApOIHOTO
KoMepIiiHoro apoirpaxy (m. 2 4. 2 ct. 182 I'TIK VYkpainu), 3akpuTi IPOBAIKEHHS Y
CIIpaBi, SIKIIO CTOPOHM TICIS BIIKPUTTS MPOBAKEHHS YKJIAAYTh Taky yroay (ct. 231
I'TIK VYkpainun); 3amdmmT 1mo30B 0€3 po3risiAy, SKIIO CTOPOHH YKJIAIM YTrOIy IMpo
nepenady aHoTO CIIOPY Ha BHPINIEHHS TPETEUCHKOTO Cyay abo MDKHApOIHOTO
KoMepiiiHoro apoirpaxy (m. 7 4. 1 ct. 226 I'TIK Ykpainu); BIIMOBUTH Yy BIIKPUTTI
NPOBAIKEHHS Y CMPaBi, AKIIO MO0 CTIOPY MDK THMH CaMHUMHU CTOPOHAMH, TIPO TOH

caMuil MpeaMeET 13 THX CaMMX MIICTaB € PIEHHS TPETEHCHKOTO CYy, MDKHApOIHOTO
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KOMEpIIiHOTO apOiTpaxKy, NpHIHATE B MeXax HOro KOMIETEHIi B YKpaiHi 3a
BUHSTKOM BHUIIQJKIB, KOJM CYyJ BIIMOBHB Yy BHJadl BHKOHABYOTO JIOKYMEHTa Ha
MPUMYCOBE BUKOHAHHs Takoro pimeHHs (1. 4 4. 1 ct. 175 I'TIK Vkpainu) abo pimeHHs
Cyly HO3E€MHOiI JAep:kaBu ad0 MDKHApOJHOTO KOMEpLIMHOro apOiTpaxky, BU3HAaHE B
VYkpaiHi B ycTaHOBJIEHOMY 3aKOHOM TopsiAKy (1. 5 4. 1 cT. 175 I'TIK Ykpaiun).

4. 3akoHOJlaBY€ BH3HAa4YEHHS a00 BU3HAUCHHSA KPUTEPiiB, SKI Mamd O
3aCTOCOBYBATH CYAAS JJI1 BU3HAYCHHS ITyOJIIHOTO TOPSJIKY YKpaiHU BIIMOBIIAIO O
OPUHLMIY [PaBOBOI BHU3HAYEHOCTI Ta CIHPUSJIO YIOCKOHAIEHHIO IPaBOBOTO
pETyJIIOBaHHS CYJOBOTO KOHTPOJIO apOITpaXHUX PIMIeHb 1 MOJATIBIIIOMY PO3BUTKY
apOitpaxxy B YKpaiHi.

5. AHani3 HOBUX 3aKOHIB B 1X B3a€MO3B’ 513Ky CBIUMUTH, 110 YKpaiHa OCTaHHIM
4acoM CTajla 3a0X0YyBAaTH 3aCTOCYBaHHSA apOITpaxKy Ui BPETYJIIOBaHHsS IMPaBOBUX
CIIOPIB, 0COOJIMBO B KOHPIIIKTAX 13 3apyODKHUMH HignpueMIsiMu. 3akoH Ykpainu «IIpo
MPUBATH3AINI0 JICP)KABHOTO 1 KOMYH&JIBHOTO MaiHa» 3aKpiLIIOE MOJKIUBICTh
BUPIIICHHS CIIOPIB MUIIXOM apOITpaxKy.

6. Tlomamemmii po3sutok ABC B VYkpaini moTpedye cCydacHOTO IPaBOBOTO
perymoBaHHsA. YIOCKOHAJICHHS 3aKOHOJABCTBA Ma€ 3MIMCHIOBATHCS HA YCIX PIBHAX
HOPMATUBHO-TIPABOBOTO PEryJIIOBaHHS KOJEKCH, 3aKOHHM Ta IHII aKTH alie CIOYaTKy
ciix po3poOutu Ta mpuiHATH KoHueniio po3Butky ABC B VYkpaini HaiiOinbm
JOUUIbHUM BHJIA€THCS MPUUHATTS OKPEMHUX 3aKOHIB 11040 pi3HUX BUIB ABC. Takuit
NUIIX 00payv OUIBIICTh 3apyOKHUX JeprkaB (ABcTpia, Yropumna, Hopseris, [1IBerris,
Yexis, IBeitapist Ta iH.).

7. Opienramis Ha mHTerpamio B €C 3yMOBIIOE HEOOXITHICTh 3a0e3MeueHHS
BIIMOBITHOCTI HAIlIOHAJILHOI MPABOBOi CUCTEMH CTaHJapTaM €BPOIEHUCHKOI CIUIbHOTH
3arajoM Ta CTBOPEHHS CHpaBlil €PEeKTUBHOTO MEXaH3MY 3aXHCTy MpaB Ta CBOOO]
JIOAVHYA 1 TPOMAJITHMHA 30KpeMa, a TakoX (opMyBaHHS B YKpaiHl JI€BOI CHCTEMU
ABC.

8. BHyTpilHS CynepedMBICTh IpUTaMaHHa 1nojoxeHHsAM cT. 188 I'TIK Ykpainuy,
3 0JHOTO OOKy, Ha MOYATKy MPOBEIEHHS MEepIIOi CHUTbHOI Hapaau 3 BPEryIOBaHHS

CHIOPY CYZsl P03’ ACHIOE CTOPOHAM METY, NMOPSA0K MPOBEIEHHS BPETYIIOBaHHS CIIOPY
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3a ydacTio CyAji, mpaBa Ta OOOB’SI3KM CTOPIH, MOKE 3alpOINOHYBaTH CTOPOHAM
MO>KJIMBHUH IIIIIX MUPHOTO BPETYIIOBAHHS CTIOPY, 3 IPYroro 00Ky, Ml Yac MPOBEICHHS
BPEryJIIOBaHHS CIIOPY CYAJsI HE Mae MpaBa HA/aBaTH CTOPOHAM IOPUAMYHI IOPAIU Ta
pEKOMEH/allli, Ha/laBaTh OLIHKY J0Ka3iB y cupasl. OTxe, HEMOXKIUBO Oyze MPOBECTU
PO3MEKYBaHHS MDK IPOTUIIPABHUMHU KOHCYJIBTAIIISIMU 1 3aKOHHUMHY P03’ SICHEHH I CY/IIL

9. 3aKOHOMPOEKT MPO Melaliio Mae BpaxoByBaTu [loroKyBalbHUN perjIaMeHT
IOHCITPAJI, Tunosuii 3akon IOHCITPAJI mnpo MDKHapoaHY KOMEPIUHHY
MOTOKYBaJIbHY TIpolieAypy Ta aupektuBu €C, ski ctocyroThes Memiarii Ta ABC.
Memiariiss Mae OyTH CaMOCTIMHMM Ta aBTOHOMHHM CIIOCOOOM BHPIIIEHHS TPaBOBHX
cropiB. Cy/i/li MOBHHHI OTPUMATH MMOBHOBAKEHHSI PEKOMEHIYBaTH CTOPOHAM METO/IH,
aIbTEPHATUBHI CYJAOBOMY pO3IJIAAY, 30KpEMa MENiallil0 Ta NEPEroBOpU 3 METOKO
BPETYJIIOBaHHS CIOpYy, 1 3a0e3mneuyBaTd BIANOBIAHE IHMOPMYBaHHS CTOPIH PO
ocoOsmBocTi pi3HUX BUaiB ABC.

10. AHani3 3aKOHO/IaBUMX IHILIATUB CBIIYUTH, 0 3aKOHOMPOEKT «IIpo BHeceHHs
3MiH 10 3akoHy Ykpainu “IIpo Tpereiicbki cyau”’ WIOA0 NPHUBEACHHS HOrO Yy
BIITIOBITHICTh 10 BUMOT MDKHApOJHUX MpaBuil apOitpaxy» (peectpaniiamii No 3660
Bin 17 rpynas 2015 p.) HE Mae CUCTEMHOTO XapakTepy, a HampaBJICHWN HAa YCYHEHHS
OKpEMHX CYIEPEYHOCTEH MIOA0 iX MABIHOMYOCTI Ta KOHKPETH3aIii MOJ0KEHb 010
Micis po3risiay crpas. [IpoekT 3akony «IIpo BHeCEHHS 3MiH 10 JESKHUX 3aKOHO1aBYMX
aKkTIB YKpaiHHU OO0 NOJIMILIEHHS IHBECTULIMHOTO KIIMaTy B YKpaiHD (peecTpaliiiHuii
Neo 6540 Bin 6 uepBHs 2017 p.) 0XOIUTIOE MIKUPIIIE KOJIO MUTaHh HUM IMIUIEMEHTYIOTHCS B
3aKOHOJABCTBO Ykpainu mnoJsioxkenHs JupexktuBu 2013/11/€C Tta [upextuBu
Ne93/13/€C Bin S xBiTHs 1993 p. po HecmpaBeJIMBI YMOBH Y CIIOKHUBYOMY JIOTOBOPI

11. B Vkpaini HeoOxigHEe He (QparMeHTapHe, a CHCTEMHE OHOBJICHHS
3aKOHOJIaBCTBA MPO TPETEUCHKI Cyau. MaroTh OyTH 3aKpiruieHi 3a00KHUKH 3 METOIO
HEOMYIICHHS HEraTMBHOI MpaKTHKa (YHKIIOHYBAaHHS TPETEHCHKHUX CYAIB. JlOIUTEHO
ITH HE NUBIXOM 3a00pOH Ta 3BYXCHHS MIABIIOMYOCTI TPETEHCHKUX CYIIB, SIK II€
3A1CHIOETHCS CHOTO/IH], @ IUIIXOM Y0CKOHAJIEHHS [PaBOBOT'0 PETYJIFOBAHHS BIIHOCHH
B O3HayeHii cdepi mo0O 3a0e3MeunT PUANYHUM Ta PBUYHUM OocoOaM MPOCTI Ta

JIEIIeB1 IPOIEAYPU BPETYIIOBAaHHS MPABOBUX CIOPIB
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12. OcHOBHUMHM CTpUMYKOYMMU 4YMHHUKaMu po3BUTKY ABC B VYkpaiHi €
MEHTAIITET YKPAIHCHKOTO CYCIMUIbCTBA (JOCUTh BUCOKUM CTYIIHb B3a€EMHOI HEOBIPH),
HEIOCKOHAIICTh 3aKOHOJABCTBA, MACUBHICTb CYJIB, HU3BKHA pPIBEHb MPaBOBOL
KyJIbTYpH, cJIaOKe BHUCBITJICHHS JaHOI TeMaTHMKH B 3aco0ax MacoBoi iH(opmailii,
BIICYTHICTb IIMPOKOi p0O3’ICHIOBAILHOI poboTH 11010 nepeBar ABC.

13. 3anpoBamkenHss B Ykpaini cuctemu ABC, siky HMIMPOKO 3aCTOCOBYIOTH Y
PO3BUHEHUX KpaiHaxX CBITY, MOXE CTaTH HOBUM JIEBUM IHCTPYMEHTOM SIK JIJIS
MOJI0JIaHHS KPU30BUX SIBUII Y cepl 3aXUCTy MpaB Ta IHTEpPECIB Cy0’ €KTIB MpaBa, TaK i
ISl TPaKTUIHOT peaiiarii CydyacHHMX TIPaBOBHX TEHJICHINN, CIPSIMOBAaHUX Ha
OiABUIIEHHS e(EeKTUBHOCTI MEXaH3BMY 3aXUCTy mpaB cyO’ekTiB mpasa. Bonanouac,
OyKBaJIbHa TPAHCIIO3UI[I HOPM 3 IHIIMX IPABOBUX CUCTEM HE OakaHa il HEMOYK/IMBA B
CUJTy ICTOPUYHMX, NMPABOBUX TPAAUILM, MPABOCBIIOMOCTI, EKOHOMIUHHUX 1 COI[IAIbHUX
yYMOB. 3MiHM J0 YMHHOTO 3aKOHOJABCTBA YKpaiHW s 3a0€3IMEUEHHS] MOKIHBOCTI
BukopucToByBatd ABC MOBHHHI BpaxOByBaTu Kpallll 3pa3Kud CBITOBO1 MPaKTUKU, HE
CTBOPIOBaTH KOJ31, JAEMOHCTPYBATH OYEBHUIHICTh IepeBar, OyTH MPOCTUMHU Ta
3PO3YMUTMMH HE JIMIIE /I PABHUKIB, a M JJIs1 HACEJICHHS.

OcobmBo nmopedynnM i1 YKpaiHu € mocBim KazaxcTany miomo 3ailydeHHS
1HO3eMHHX (haxXIBIIB HE JIUIIEC Y SKOCTI PAIHHKIB, a y AKOCTI cyaaiB. I3 1 cianrs 2018 p.
y Mbiknapognomy ¢dinancoBomy weHTtpi Actana (The Astana Financial Services
Authority) ¢yHkuionye MbkHapoaHUN apOITpaXHUM ILEHTp, SKUH pOo3IJisiaae
KOMEpIIiiHI Ta UBUILHI ciopu. Jlo oro ckiamy BXOJATh AEB’SITh CYIIIB 3aMpOIIeH] 3
Bemukoi bputanii cymai y BicTaBill 3 O€30TaHHOIO PEIYTAILIEI0 Ta KOPOJIBCHKI
panauku (Queen Counsels). O4oiMB HEHTP KOJUINHIA TOJOBHUM cyaas Bemmkoi
bpuranii nopa I'. Bynsd. [lonioni cynu arots B Cinramypi, ['onkonsi, Jly6ai, AGy-
Ja61 i1 Karapi.
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BUCHOBKU

VY naucepraiiiiHii poOOTI HAaBEAEHO TEOPETUYHE Yy3aralbHEHHS Ta TOJIaHO
BUPIILIEHHS] HAYKOBOTO 3aBJIaHHS, L0 NOJIsIrae y 3’ sicyBaHH1 mpaBoBoi npupoau ABC, ix
MICIIS 1 pOJIl B CUCTEMI BUPIILIEHHS MTPABOBUX CIIOPIB, CTaHy MPABOBOi periiaMeHTarii
ABC Tta 0o0rpyHTyBaHHI HEOOXITHOCTI MPUMHSTTA HOBHUX 3aKOHIB Ta yIOCKOHAJICHHS
YUHHOTO 3aKOHOJaBCTBa /sl BrpoBamkeHHss ABC B Ykpaini. OCHOBHUMHU HAyKOBUMH
BHCHOBKaMHU, TIPOITO3UITSIMHU 1 pEKOMEHIAIIIMA, OTPUMAHUMH B TIPOIIEC] JOCIIKEHHS €
TaKl:

1. O3nHakamu IpaBOBOTO CITOPY €: a) HASIBHICTh IPOTUPIUYS, CYIIEpeUkH; 0) cepa
iX BUHHMKHEHHSI — BIJHOCUHH, BpEryJlbOBaHI MpPaBOM; B) YYaCHUKH — CYO’ €KTH
NPaBOBIIHOCHH; T') MICTaBa — MPAaBOBl NPUYMHU BUHUKHEHHSI MPABOBOTO CHOPY; )
dbopMyItOBaHHS MIPETEH31H, 3aliepeueHb; 1) HaMaraHHs Y4aCHHUKIB BUPIIIUTU MPAaBOBUN
crip 6e3mocepeHbo a00 3a MOCEPEAHUITBA TPETHO1 CTOPOHU (Cyly, OpraHy MmyOJIuyHO1
BJIQJM, TPETEHCHKOTO CYAy, Medlaropa, eKciepTa); €) IOTPUMaHHS IIEBHOTO
MPOIIEAYPHOIO MOPSAKY BUPIIICHHS CIIOPY (BU3HAYEHOTO 3aKOHOM, YTOJ0I0 CTOPIH); €)
BHPIIICHHS TTPABOBOTO CIIOPY NUIIXOM MPHAHSATTS PIICHAS (CYTy, Oprany myOdaHOl
BJIQJ1, TPETEUCHKOTO CYAY), YKIQJICHHSIM YroJix (MUPHOI yTroJi1) TOIIIO.

2. BupimeHHs: KOH(IIKTIB TOCATAETHCS 32 TOTIOMOTOI0 PI3HUX CIIOCO0IB, a caMe:
Cuia, CyJOBUH MOPSAIOK, 3BEPHEHHS 0 JEp>KaBHUX OPTaHiB a0 OpraHiB MICIIEBOTO
caMoBpsiIyBaHHs, 3a fornoMororo ABC. [IpunrHaenHs KOH)IIKTIB MOXKIIMBE B pe3yJbTari
NOJIM, Kl HE 3a/IeXKaTh Bl BOJII CTOPIH a00 B IHIIMHK CMOCIO, CKJIACTU X BUYEPITHUMN
nepesik HEMOKIIHBO.

3. ABC saBnsitoTh cO00I0 MHMPOKY CHUCTEMY CIIOCOOIB, 3a JIOTIOMOTOIO SIKMX
CTOPOHH MOKYTh BUPIIIMTH MPABOBUII CIIIP, HE 3BEPTAIOUKCH 10 CYAY UM HIIMX OPTaHIB
JIep>KaBHOI BIIQM Ta OpraHiB MICIEBOrO camoBpsigyBaHHs. Lleil Bua BUpiIeHHs
IIPaBOBUX CIIOPIB BITOMHMIA 3/1aBHA, OJTHAK Y CY4aCHUX YMOBaX CYCITUIbHOTO PO3BUTKY BiH
HaOyBae Bce OUTBINIOT aKTyalbHOCTI i PO3TIIAAETHCS SK Ji€Ba ATbTEPHATUBA CYJOBOMY
Ta aJMIHICTPAaTUBHOMY MOPSJAKY BUPIUIEHHS MPAaBOBHX CHOpIB. Y OaraTbox KpaiHax

I[OBOJ'Ii PO3BHUHYTA IIPpAKTHKA AJIbTCPHATUBHOI'O BI/IpiHIGHH}I IIpaBOBUX CHOpiB, 1o gac
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MOJIMBICTh 3MEHIIMTH HAaBAaHTAKECHHS HA OpTaHU CYA0BOi BJaaW, 3HU3UTU BUTPATU
CTOPIH, CHPOCTUTH MPOLEAYPY Ta CKOPOTUTHU CTPOKHU PO3IIIALY CIPAB.

4. JlepxaBHe cynounHcTBO Ta ABC sIBIsiIOTH CO000 €IMHY CUCTEMY BUPIIICHHS
criopiB. bynyuu enemenTamu cuctemMu BUpilieHHs paBoBux criopiB, ABC Ta nep:xaBHe
CYOYMHCTBO NEpeOyBaAIOTh y B3aEMO3AJISKHOCTI Ta CBOEPITHINA KOHKYPEHIIII.

5. 3MiHa comianbHO1 OpraHi3arlii JII0IChKUX CIUIBHOT (JIOKaJIbHI TPYITH, IJIEMEHa,
JepKaBH, COIO3M JIEpKaB) MPU3BOAWIA A0 3MIHM CHOCOOIB Ta (JOpM BpETyITIOBAHHS
koHQmKTIB. Crupamunch Ha MIXOAW JO0 Tepioau3aliii BCECBITHROI IiCTOpIl
(ToicTopuuHY, JaBHIO, CEPETHLOBIYHY, HOBY ¥ HOBITHIO, SIKA IPYHTYETHCS Ha TIMOOKHUX
3MIHaX y JIIOJICHKI CBIIOMOCTI Ta KOMYHIKAIlX), BUOKPEMJICHO II’SITh €TAlliB, SKi
JOCUTh BUPA3HO XapaKTEpHU3YIOTh HAOUIbII 3HaUyI nepion po3BUTky ABC.

J1J1s1 IepIoro eTary XapakTepHUM € TIPEBATIOBAHHS CYCIUTLHUX (J10/1epKaBHUX)
CIocoO0IB BUPIILIEHHS! KOHQIIIKTIB Ta CHOPIB, 110 3YMOBJICHO, MO-TIEPIIE, BIICYTHICTIO
(cJTabKICTIO) OpTraHiB yIPaBIIHHSA, MMO-IPYTe, BIUIMBOM PEJIIrii, 11€0JI0Ti TOIIO.

s mpyroro eramy XapakTepHUM € TEepEeBaKHE BUPIIMICHHS CIIOPIB Y MeXax
TUTBJIIM, KOpTOpaIliid, po3BHUTOK cdepu apOITpaXHOTO BHPIMICHHS MDK(EoaambHuX
CyNepedoK, mocuieHHs perymoBanaaM ABC 3 60Ky aepkaBwu.

XapakTepHOIO PUCOIO TPETHOTO €TaIly € 3MIIHEHHSI CYBEPEHHOTO TIpaBa JepikaB
CaMOCTIMHO BM3HAuUaTH MPOIEAYpU Ta MEXaHIBMHU BHUPIUIEHHS NPAaBOBHUX CIOPIB,
pO3IIMpEHHsT cepu AEpPKABHOTO CYIOYMHCTBA, TMOCHWICHHS BIUIMBY J€p>KaBU Ha
npakTuKy 3actocyBanusi ABC nuisixom perysroBaHHS BIIIOBITHUX BiTHOCHH, PO3BUTOK
MDKIEp>KaBHOTO  apOITpaxy sSIK OCHOBHOTO CIOCOOYy BHpIINIEHHS CIIOPIB Ha
MDKHApOIHOMY PIBHI.

JInst yeTBepTOro €rary XapakKTepHUM € 30UThIIEHHS KUTbKOCTI aBTOPUTAPHUX
JepKaB, IEHTpaI3alis JAep>KaBHOTO YIpPaBIHHSA, 110 nMpu3Benu 10 3BykeHHs ABC y
IIPUBATHOIIPABOBIA cdepl, BCTAHOBICHHS MPIOPUTETY JIEP)KaBHOTO CYAOYHMHCTBA M
okpecneHHsa cdepu, Ae MoximBe 3acTocyBaHHs ABC, 3MeHIIeHHS KUTbKOCTI IPIOHMX
MDKHApOJHUX KOH(IIKTIB 1, K pe3yJbTaT, — MPAKTUKU MDKIEPIKABHOT'O apOiTpaxy,
nosiBa rjao0ambHUX KOH(IIKTIB (Bl CBITOBI BIMHHM), yYacHHKaMH SIKMX Oysio Oararo

JepXkaB, TOMIYK €(PEeKTUBHUX MEXAHI3MIB BHPIIICHHS TJI00ATbHUX KOH(QJIIKTIB,
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MDKJIEp’)KaBHUX CHOpIB NUIIXOM 3acTtocyBaHHs ABC mig eryior0 MbKHaApOJHUX
OpTaHI3aLli.

OCoOnMBICTIO TI’SITOTO €Tally € MparHeHHs J0 MaKCHUMallbHOTO BpaxyBaHHS
IHTEpeCIB KOH(PIIKTYIOUUX CTOPIH, CTBOPEHHS YMOB JUJISl MOUIYKY YYaCHUKaMU CHOPY
ONTUMAIBHUX CIOCOOIB 3aJ0BOJICHHS TOTPEO MIOAO0 MOCTYIy 10 NpaBOCYAMs,
PO3IIMPEHHS KUIbKICHHUX Ta SKICHUX MOKa3HUKIB BripoBamkeHHs ABC.

6. ABTOHOMHa Teopis apOITpaxXy Ha BIIMIHY BII JOTOBIPHOI, MPOIECYaTbHOT,
3MIMIAHOT, HAWOLTHIII TOBHO OXOTUTIOE BC1 aCTIEKTH HOTO MPABOBOI IPHUPOIH, 11 OCEPISIM €
imes  aBTOHOMHOCTI  apOiTpaXy OO0  HAMIOHAILHUX  CYJOBHUX  CHCTEM,
HEMANOPSAAKOBAHOCTI (MIHIMATBHOI TMIAMOPSAIKOBAHOCTI) HOpPMaM HAIIOHAJIHHOTO
3aKOHOJABCTBa, CBOOOAM BOJI CTOpPIH Yy BHOOpP1 MaTepiaibHO-NPABOBOrO Ta
MPOIIECYAIbHO-TIPABOBOTO PETYJIIOBAHHS, CAMOCTIMHOTO BU3HAUYEHHS MOCJIIOBHOCTI Ta
TOPSAKY 3aCTOCYBaHHS MPOIEAYP MPU BUPIIMICHHS CITOPIB.

7. 3akoHO/aBYe PEryJIIOBaHHS Memialli Mae OyTH MIHIMATbHUM 1 TOCTaTHIM JIJIst
3a0e3MeueHHs TOTPUMaHHs OaJlaHCy IHTEPECIB YCIX YUYaCHUKIB, a TAKOXK JJISI HAICKHOTO
rapaHTyBaHHS TIpaB OcCI0, IO 3BEPTAIOTHCSA 10 MOCHyr Mmemiaropa. O4eBHIHO, IO
3aKOHO/IaBY€ 3aKPIUICHHS MPUHIIMITIB Meiallii, BUMOT JI0 MEIIaToOpiB, BUIIB ITPABOBUX
CIIOpIB, y SIKHX HE 3aCTOCOBYETHCS MeEialliss, 0COOIMBOCTI 3aCTOCYBaHHS MeIialii B
noenHanH1 3 MMy Bugamu ABC ta i1 ciBBiTHOIIIEHHS 3 IepKaBHUM CYTOYNHCTBOM €
HEOOXITHMM, OJHAaK JI€TaJIbHE YHOPMYBaHHS NPOLEAYpPH Mendiallii Ta HIIMX [UTaHb
TISUTBHOCTI MEIIATOPIB € HEAOIUTLHUM.

8. CporomHizpocTtae TeHACHIT 30amKeHHs apOirpaxy 3 iHmmMu ABC, Takumu
SIK Memiailisl 1 KOHCUJTIAIls, OCKUIbKM BOHHU MPOTOHYIOTH TI MEpPEBaru, SKUX HE Mae
apOitpaxk. Y 3B 13Ky 3 UM JOUUILHOIO YSIBISIETHCS KOHBEPTEHLIIS apOITpaXKy Ta HIIMX
BuaB ABC sk Ha mpakTHill, Tak 1 B aKTaXx HOPMATMBHOTO PEryJIOBaHHS, NUIIXOM
JIOTIOBHEHHSI OCTaHHIX HOpMamu Tipo Buau i crtocoou ABC. Ilpu 11boMy BaXIMBO HE
0OMeXyBaTHCsl TEpepaxyBaHHSAM THUX YM IHIIMX albTEPHATUBHUX BHJIIB BHPIIICHHS
CcropiB, a nepeadavyuTH HOB1 (KOMOIHOBAH1) CITOCOOU.

9. EnexkTpoHHE BHpIMIEHHS CIOPIB — II€ CYKYIHICTH METOJIB BPETYIIOBaHHS

cropiB (KOH(JIKTIB) 13 3aCTOCYBAHHSIM IHTEPHET-TEXHOJIOTIH, CIEUIATbHUX MPOTpaM.
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3pocTaroya nomyspHICTh Takoro Buay ABC 3ymMoBieHa: a) MOKIIMBICTIO BCTYIY Oy/Ib -
AKX 0Ci0 (pe3uIeHTH, HEPE3UJCHTH) Yy MPaBOBITHOCHMHHM y Mepexi IHTepHer; 0)
BIIKPUTICTIO €JIEKTPOHHOI KOMEPIIII; B) IPOCTOTOIO MPOLEIYP; I') LIBUIAKICTIO BUPIIICHHS
CIOpIB (MAKCUMAIbHUI TEPMIH JIJIs1 BUPIILICHHS CyepeyoK Ha caiTi eBay — 12 nHIB).

10. Ockinbku mpaktuka 3actocyBaHHd ABC y pBHHMX KpaiHax CBIYMUTbH, IO
PO3IJISIHYTI MPOIEAYPH MEXYIOTh, a I1HKOJM «IEPEIUNTAIOTLCS» 13 TPagUIIMHOIO
CHCTEMOIO TIPaBOCY/JISI, JCIKOK MIPO HAaBITh CTAOTh il YaCTHHOIO, MOKHA JIATH
BUCHOBKY, 1110 Jiep>kaBHe npaBocyaas it ABC B3aeMOJ0NIOBHIOIOTh OJIMH OJHOTO, TaKe
MOEAHAHHS HIBETIOE OyIb-fAKE TPOTHCTABICHHS 1 HE 3alIdIIae MICII I
B32€MOBHUKITIOYEHb.

11. Anani3z noJyioxenb KoHreniii B10CKOHAJIEHHS CYAIBHUIITBA 1151 YTBEPI>KEHHS
CIIPaBEJIUBOTO CYyly B YKpaiHi BIINOBIIHO 10 €BPONEHCHKUX CTaHAAPTIB CBIAYUTH, 1110
ABC po3risiiaeThes sIK €IEMEHTH MEXaHI3MY JTOCTYITY J0 MPaBOCY IS

12. lloganpimii po3Butok ABC B VYkpaiHi moTpeOye CydacHOTO IPaBOBOTO
peryiioBaHHs. YJAOCKOHAJICHHS 3aKOHOJABCTBA MAa€ 3JIIMCHIOBATHUCS Ha YCIX PIBHSIX
HOPMAaTHUBHO-TIPABOBOTO PETYIIFOBAHHS KOJECKCH, 3aKOHHU Ta 1HIII aKTH aJie CITIOYaTKY CJIiT
po3poOuTH Ta MPUUHATH KoHIEMH0 po3BUTKY ABC B Ykpaini. Haibiibm monimsHUM
BHJIA€THCS MMPUUHATTS OKpEMHX 3aKOHIB 111010 pi3HUX BUAIB ABC. Takwmii noistx oOpanu
OuIbIIICTh 3apyODKHHMX nepxaB (ABctpit, YropmmHa, Hopseris, IlIBemis, Yexis,
[IBeitapis Ta iH.).

13. Opienranis Ha mHrerpanito B €C 3yMOBIIO€ HEOOXIAHICTH 3a0€3MeUEHHS
BIIMOBITHOCTI HAIlIOHAJILHOT MPABOBOi CUCTEMH CTaHJIapTaM €BPONEUCHKO1 CIIUTLHOTH
3arajoM Ta CTBOPEHHS CHpaBli €PEeKTUBHOTO MEXaHI3MY 3aXHUCTy MpaB Ta CBOOOJ
JIOAVHM 1 TPOMaJITHUHA 30KpeMa, a Takox (popMyBaHHs B YKpaiHi fieBoi cuctemu ABC.

14. OCHOBHUMH CTPUMYIOUMMHM 4YHUHHUKaMH po3BUTKY ABC B VYkpaini €
MEHTAJIITET YKPAiHChKOTO CYCIUTbCTBA (HOCHUTHh BUCOKHMN CTYIIHh B3a€EMHOI HETOBIPH),
HEJI0CKOHATICTh 3aKOHOIABCTBA, TACHUBHICTH CY/11B, HU3bKHIA PIBEHB IPABOBOI KYJIBTYpPH,
ciabke BHCBITJICHHS JaHOI TEMAaTWKd B 3aco0ax macoBoi iHpopmailii, BiICYTHICTh

HIMPOKOi po3’sICHIOBAIBbHOI poboTH moa0 nepesar ABC.
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15. 3anpoBamkenHs B Ykpaini cuctemu ABC, sSiKy IIMpPOKO 3aCTOCOBYHOTh Y
PO3BUHEHUX KpaiHaX CBITY, MOYKE CTATH HOBUM JII€EBUM IHCTPYMEHTOM SIK JJIsI [10JOJIaHHS
KpU30BUX sIBUIL Yy cdepl 3aXUCTy MNpaB Ta IHTEPECIB CYO’€KTIB MpaBa, Tak 1 JJIs
NPaKTUYHOI pealizalii CydacHUX MPaBOBUX TEHJEHIIH, CTIPSIMOBAHUX HA MiABUIICHHS
e(pEeKTUBHOCTI MEXaHI3MYy 3aXHUCTy TMpaB CyO’€KkTiB mpaBa. BogHoudac, OyKBalibHa
TPAHCIIO3UIIII HOPM 3 IHIIMX IPaBOBUX CHCTEM He OakaHa W HEMOXKJIMBA B CHUITY
ICTOpUYHUX, TTPABOBUX TPAIHIIIN, TPABOCBITOMOCTI, EKOHOMIYHHUX 1 COIIAIbHUX YMOB.
3MIHM 70 YHHHOTO 3aKOHOJABCTBA YKpaiHW g 3a0€3MEUEeHHS MOKJIMBOCTI
BukopuctoByBatht ABC TOBHHHI BpaxOByBaTH Kpallli 3pa3KH CBITOBOI MPAKTHKH, HE
CTBOPIOBATH KOJI31, JEMOHCTPYBaTd OYEBUAHICTH IepeBar, OyTHM MPOCTUMHU Ta

3PO3YMUIMMHU HE JIMIIE JIJIsl PABHUKIB, a U JJIsl HACEJICHHSI.
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