3AT'AJIBHA YACTHHA AJIMIHICTPATUBHOTI'O TPOLIECY

VIIK 347.998.85:001.8

AOMIHICTPATUBHMI NPOLLEC TA ABMIHICTPATUBHE
CYAO4YUHCTBO: A0 NUTAHHA NMPO CNIBBIAHOLUEHHA
NMPABOBUX KATEFOPIA

Y emammi npoananizosano konyenyii w000 usHauenHs NOHAMMA Ma PO3YMIHHA NPU-
poou aominicmpamusrnoco npoyecy. CXapakmepuzoeano 03HAKU AOMIHICIPAMUEHO20
npoyecy i 3icmasneno ix 3 03HAKAMu aOMIHICIPAMUBHO20 CYOOYUHCEA. 3pooneno au-
CHOBOK, W0 p032150Y6aHi NPasosi si8uua € GIOMIHHUMU 34 CYMHICMIO Mda NPU3HA4eH-
HAM hopmamiu OisIbHOCIIE NPeOCMASHUKIE 61AO0U.

Kuro4uoBi cjioBa: agMiHICTpaTHBHUI TpoILeC, aJIMIHICTPaTUBHE CYAOYHMHCTBO, «YIpPaB-
JHHCHKa» KOHIICTIIiS aMIHICTPAaTHBHOTO IIPOIIECY, «IOPUCIANKITIHHAY KOHIICTIIIIST aMiHi-
CTPATUBHOTO MPOIIECY, IPOBAKCHHS.

MucapeHko
Hapiqa
BopucisHa,

KaHauAaT IopUuaNYHNX
HayK, AOLEHT,

AOLEHT kageapu aami-
HICTpPaTMBHOIo rpasa
HavjioHanbHoOro
0PUANYHOIrO
yHiBEpPCUTETY IMEHI
SApocnasa Myaporo

HaykoBy po3poOKy KoHIENIii aaMiHiCTpaTHUB-
HOTO TIporiecy Oyio posmouaro me y 60-Ti poku XX CT.
CamMe 11i pOKHM BIJ3HAYAIOTHCS OMYONIIKYBaHHSIM BaXK-
nuBUX MoHorpadiunux npociijkens H. CamimeBoi
«AamunuctpatuBHblil npouecc B CCCP» (1964) [1]
ta B. Copokina «llpoGnembl aaMUHHCTPATUBHOTO
npouecca» (1968) [2]. Ix aBropu akTidHO 3amponoHy-
BaJI HAyKOBIl CIUTLHOTI OOTOBOPHUTH apryMEHTH Ha KO-
pHuCTh a00 CHPOCTYBAHHS IBOX PI3HUX KOHLEMIIN 1010
BHU3HAYCHHS IMOHATTS Ta PO3YMiHHS CYTHOCTI PO3TJISIyBa-
HOTO MPABOBOTO SIBUIIA — KOHIETIIIH «IOPUCAUKILIIHHOTO»
Ta «yMPaBIiHCHKOT0» aJIMIHICTPATUBHOTO MPOIIECY.

Huni npencTtaBHUKM BITUM3HSHOI aJAMiHICTPAaTUBHO-
MPaBOBOI HAyKH, MPOAOBXKYIOUM JUCKYTyBaTh CTOCOBHO
BaroMoCTi 3raJlaHuX apryMeHTIB, CIYIIHO 3ayBa)yIOTh,
[0 HEBWpINICHE MHWTAHHS MIOJI0 CYTHOCTI aJaMiHicTpa-
TUBHOTO TIPOIIECY BU3HAYAETHCS TEHACHIIIEIO 10 «XPOHI-
3amii» [3, ¢. 39]. O4eBumHO, MO I TEHACHIIS ITiITPH-
MY€ThCsl THM, 0 Ticis npuidaATTs 2005 poky Komekcy
aJIMIHICTPaTUBHOT'O CYIOYMHCTBA YKpaiHH J10aTKOBO BU-
HUKJIA e i mpoOiieMa BCTAHOBIICHHS CITiBBiJIHOILICHHS
TaKUX KaTeropii, sIK «aJIMIHICTPaTUBHUMI MPOLIEC» Ta «aj-
MIHICTPAaTUBHE CYyIOYUHCTBOY.

Jns po3B’si3aHHA 11i€l MpoOIeMu YKpaiHCBhKI TpaB-
HUK{ TIPOTIOHYIOTh, SIK MPABHIIO, HAUMPOCTIMINHN NUISX,
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a caMe po3MIsAaTi aMiHICTpaTUBHE CY-
JOYMHCTBO SIK CTPYKTYpHUH €JleMEeHT
aJIMiHICTPaTUBHOTO TIPOIIECY.

Tax, O. Ky3pMmeHKko B aucepTariii-
HOMY JOCTI/PKeHHI «AJMIHICTpaTHB-
HUH Tpolec y mapagurMi mpaBay KOH-
cTarye, IO aIMIiHICTPaTUBHHUN TpoLEC
Ma€ CKJIAIHy Ta pPO3TalyXeHy CTpYK-
TYpY, /1€ TOMIHYIOYOI0 BUIOBOIO KaTero-
piero € npoBapkeHHs. Jlani HayKoBelb
OOTPYHTOBYE JIOIUIBHICTH BHOKPEM-
JICHHS y CTPYKTYpi MpoLecy ABOX TPyII
NPOBAPKEHb — HEKOH(IIKTHUX 1 KOH-
¢niktHuX. Jlo KOHQIIKTHUX MOps i3
NPOBA/HKEHHAM JUCHUILTIHAPHUM, 3 PO3-
ISy 3BEPHEHBb TPOMAISH Ta y CIIpaBax
PO aIMiHICTPATHBHI JAETIKTH BiTHECEHO
TaKOXK TakK 3BaHE aJMiHICTPATUBHO-TIO-
30BHE TpOBaKeHHS. OCTaHHE OXO-
TUTIOE TIPOLIeCyalibHI CcTajii, eTamu Ta
Iii, mo permamenToBani Hopmamu KAC
[4]. ToOTO 3 MO3MIIIT 3rajaHol aBTOPKH
KaTeropii «aaMiHICTPaTHBHO-TIO30BHE
NPOBA/KCHHS» Ta «aJMIHICTpAaTUBHE
CYJIOYMHCTBO» € CHHOHIMIYHUMH, 1 BiJI-
MOBIIHO CY/IOYMHCTBO € CTPYKTYPHUM
€JIEMEHTOM TPOIIECY.

Ha xanb, O. Ky3pMeHKO BUKOPHCTO-
BY€ y CBOIX poOOTax pi3Hi TepMiHU IS
BU3HAYEHHS OJTHOTO 1 TOTO K MPABOBOTO
SIBUIIA — aJMIHICTPAaTUBHOTO CY/JIOYHH-
ctBa. Tak, y MoHOTrpadii, BUIaHHS SKOT
nepenyBajo 3axuCTy AHMCepTalii, Hay-
KOBELlb 3aMICTh «aJMiHICTPaTUBHO-IIO-
30BHOTO MPOBAPKEHHS MPOIIOHYE CIIO-
BOCTIONYYEHHSI «IPOBA/PKEHHS  I0J0
PO3TIISAY CIpaB B a[IMiHICTPAaTUBHUX CY-
JIax» Ta, CXapaKTepH3yBaBIIM OCTaHHE
B maparpadi, mpucBsYeHOMY KOHDITIKT-
HUM mpoBajpkeHHsIM [5, c. 290-307],
YOMYCh HE BKIIIOYAE HOTO JI0 BiMOBIJ-
HOTO mepeniky [5, c. 214]. ¥V naBuaib-
HoMy nocioHuKy «Kypc agminicTpaTus-

HOTO Tporuecy», onyonikoBanomy 2013
poxy, O. Ky3bpMeHKO, (haKTHYHO OIH-
CYIOUM aaMiHICTpaTHBHE CYHOYHUHCTBO,
Ha3HBae 110 HopMy BIAIHOI JTisTTLHOCTI
IIPOBAKEHHSAM B aMiHICTPAaTUBHOMY
cyai abo aaMiHICTpaTUBHO-CYJOYMH-
CBKHM TIpoBajuKeHHsIM [6]. [Ipudomy
Taka 3aMiHa TEPMiHIB BiOyBaeThcs Oe3
OyAb-SKHX TMOSCHEHb, a TOMY BHUIJISAA€
SIK HaliMEHIII HEBUITPaB/IaHa.

Buparorscss OMM3BKMMHU  MO3UIMT
E. Iemcokoro ta B. Ilepenentoka. Ilep-
MK HAarojollye Ha ICHYBaHHI JBOX
¢bopM aaMIHICTPATHBHOTO NpoLEeCy —
ympaBiiHChKOI Ta cynoBoi. Cepen mpo-
Ba/DKEHb, 110 (OPMYIOTH CTPYKTYpYy
nponecy, BiH BHUAUIAE TNPOBAHKEHHS
y cdepi ynpasiiHHS, aAMiHICTPaTUBHO-
JICTIKTHI, 8 TaKOX TMPOBAPKEHHS 3 al-
MIiHICTPaTUBHOTO  CyIOYMHCTBa [7,
c. 110, 111, 119]. B. Ilepenentok Ta-
KOX aKIIEHTY€ yBary Ha 2-x ¢opmax Ji-
SITLHOCTI Cy0’€KTIB BIaJM — YIIPaBIIiH-
CHKOMY i CyIOBOMY aJMiHICTpPATHUBHUX
nporecax [8].

IlixaBoro 11 OOTOBOpEHHS BBa-
skaeMo Touky 30py C. CreleHka, sKui
BHOKPEMJIIOE TpPH CKJIQJIOBI  ajMiHi-
CTpaTHBHOTO Tporecy: 1) aaMiHicTpa-
TUBHO-CYJIOBHI TPOIIEC, y MeXaxX SKOTO
3MIACHIOETBCS PO3TIIS TTyOIIIHOTIPABO-
BHX CIIOPIB B aMIHICTPaTUBHUX CY/aX;
2) aIMiHICTPaTUBHO-YIPABIiHCHKHUI
MPOLIEC, ¥ MeXKaxX SIKOTO 3iHCHIOEThCS
BHUKOHABYO-PO3MOPSAAYA TisSUTBHICTH Op-
ra”iB myOsiyHOI aamiHicTparii; 3) agmi-
HICTPaTUBHO-IOPUCIUKIIHHUN TIpoIIec,
Yy MeXaxX SKOTO 3MIHCHIOETHCS PO3TIISA
CIpaB PO aaMIHICTPaTHBHI IPAaBOIIO-
PYIICHHS Ta 3aCTOCYBaHHS 3aXOJiB aj-
MiHICTpaTHBHOTO MIpuUMYycy [3, c. 44].

Ile#t nHaykoBelb JEIIO BiIXOAUTH
BiJ cucreMaru3aiii mpoBaJKEHb, IO
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HAIOBHIOIOTH IPOLEC, ajle CIYIIHO BH-
OKPEMITIOE YITKO BU3HAYCHI «OJIOKWY,
SKi y CBOIO 4epry MpeACTaBiICHI TeEB-
HUMH TIPOBA/DKCHHSIMH. BuHMKae e
MUTAHHS I0JI0 MEePIIOTO «OJIOKY» — a-
MIHICTPaTHBHO-CYZIOBOTO Iporecy. Bin
MOXe OyTH CXapaKTepHU30BaHUU depe3
NPOBA/DKEHHS, @ caMe — 4Yepe3 MpoBa-
JOKCHHSI B CYJII TIEpIOi iHCTaHIIii, are-
JIsiilHe, KacalliifHe MPOBaJKEHHS, a Ta-
KO TIPOBAKEHHS 3 TIEPETVISTY CYIOBUX
pimens BepxoBaum Cymom VYkpainu.
Ane BCi 1l MPOBaHKEHHS CYTTEBO Bif-
PI3HAIOTBCS BiJl THX, IO PENPE3CHTY-
I0Th  aJIMIHICTPATUBHO-YTIPABIIHCHKUN
a00 aJMiHICTPAaTUBHO-IOPUCTUKITIHHHIMA
NpOIIeCH; BOHU € TPOBAKCHHSAMH 1H-
1I0TO raTyHKy. Pesynbrarom ix nepe0liry
€ BHUPIIICHHA OJHI€] KOHKPETHOI I0pH-
JUYHOI crnpaBu. MoxHa, 0O€3yMOBHO,
OOroBOpIOBAaTH TNUTAHHA  BHUOKPEM-
JICHHS B Q/IMIHICTPaTUBHOMY CYyJOYHH-
CTBI SIK CAaMOCTIMHUX MpOIECYaTbHUX
(GopM MO30BHOTO MPOBAKEHHS I Mpo-
BQ/DKCHHS 3 PO3MIISIAY CIpaB 3a MOJaH-
HSIMU Cy0’€KTIB BIIQHUX IOBHOBAXKEHb.
OnHak 1 B IbOMY pasi xoya 1 HaeTbcs
PO JUSTLHICTB MIOJI0 PO3B’I3aHHS TICB-
HUX IOPUIWYHHUX CIIpaB, ajie Taka i-
SUTBHICTD 3aBXKIIU € TTPABO3aCTOCOBHOIO,
FOPUCIUKITIHHOIO Ta 3/1IHCHIOBAHOIO BH-
KJIIOYHO CYAOBHUMH OpraHamu. Y TOWH
4yac SIK, IPUMIPOM, MOHATTIM «aJMi-
HICTPaTUBHO-YTIPABIIHCEKANA  MPOLECH
MOYKHA OXOIUTH fK IPaBO3aCTOCOBHY,
TaKk 1 IPaBOTBOPYY YU IOPUCIUKLIAHY
JUSIBHICTB; SIK JISUTBHICTH OpraHiB BU-
KOHABYOI BJIAIH, TaK 1 TaKy, IO CIIPaB-
JDKYETBCS TIPEACTaBHUKAMHU 1HINUX Ti-
JIOK B a00 HaBITh MMPEJCTaBHUKAMHU
HellepKaBHUX (POPMYBaHb.

3 ypaxyBaHHSM BHUKIJIAJEHOTO MO-
KEMO CTBEpJUKYBaTH, IO HaBeIEeHI

TOYKH 30pY IIOJO CIIBBIIHOIIEHHS J10-
CJIIJKYBAaHUX TPABOBUX KaTeropin piz-
HSITBHCS JIMIIE TUM, K BU3HAYEHO Miclie
CYIOYMHCTBA y CTPYKTYypi MpOIECY.
[TpuBeprae yBary i Te, 1m0 BCi 3rajaHi
aBTOpH NPH (POPMYIIIOBaHHI CBOIX IIO-
3ULIH IOJ0 CTPYKTYpHHX EJIEMEHTIB
Npolecy YHUKAIOTh BUKOPUCTAHHS CIIO-
BOCIIONTYYCHHS «aIMIHICTpaTUBHE CY/I0-
YUHCTBO». MOXKEMO JIUIIIE PUITYCTUTH:
HayKOBIII YiTKO YCBIJOMJIIOIOTH HOTO ca-
MOJIOCTaTHICTh, 110, Ha HaIl OIS,
JI03BOJISIE TMIJIaTH CYMHIBY MOXKJIMBICTh
CIPUMHATTS aIMiHICTPAaTUBHOTO CYJIO-
YMHCTBA K CKJIAJO0BOI aJMiHICTPaTHUB-
HOTO MPOIIECY.

[ToniOHI cymHIBM NyHaIOTh y Ha-
yKoBoMy cepenoBuii. Tak, P. Mupo-
HIOK BiJ[3Ha4a€, M0 CYIOBUH PO3IIIAL
CIpaB aAMIHICTPAaTUBHOI FOPHUCIUK-
mii Ta MpPaBO3acCTOCOBHA [isIIbHICTH
cy0’ekTiB myOniuHOI aaMiHicTpamii €
HACTUIBKM PI3HUMH SIBUIIAMHM, IO HE
MOXYTh BH3HAYaTHUCS 32 JOMOMOTOI0
OJTHOTO 1 TOTO K TepMiHa, HaBITh SIKIIO
JI0 HBOTO JIOJIal0Th TPUKMETHUKHU CYJI0-
BUH («CyIOBHUI aIMiHICTPaTUBHUIN MPO-
IEC»), YIPABIIHCHKHN («yIpPaBIiHCHKHUNA
AJIMIHICTPaTUBHUI TIPOLIEC»), TPaBOYC-
TAHOBUMH («IIPaBOYCTAHOBUMM aaMiHi-
CTPaTHBHUI TPOIIEC»), ACTIKTHUN («aj-
MIHICTPaTHBHO-JICTIIKTHUH mporiec»). Ha
JTlyMKY IIbOTO aBTOPA, y TaKii CUTYyalIlii BU-
X1 MO)ke OyTH JIMITIE OJIMH: KOXKEH 3 Ha-
3BaHUX BUJIIB JIISUTLHOCTI Mae€ OTpUMAaTH
BJIACTUBY TUIbKU HOMY Ha3By, sika O HE BU-
KJIMKaJIa SKOTHOTO Pi3HOYMTaHHSA 1 Oyna 0
YITKOIO Ta OJJHO3HAYHOIO [9, ¢. 7, 8].

Ha miarpumKy HaBeIeHOI MO3MIIII,
OJIHAaK HE CTaBJITYM 32 METY PO3B’sI3aTh
TEPMIHOJIOTIYHY TpoOIEMy, MPOTO-
HYEMO TpOaHANi3yBaTH, a came pO3-
IISIHYTH Ta 31CTaBUTH OKpPEMi O3HAKU
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aJIMiHICTPaTUBHOTO CYJOYMHCTBA U aj-
MiHicTpaTuBHOTO Tporecy. [lpu npomy
HaroJIOIIy€EMO, IO TPOIEC CHpHiiMa-
€MO B IIUPOKOMY pO3yMiHHI, TOOTO
SK TIOPSIIOK 3iHCHEHHS ITyOIigyHOTO
YIpPAaBIiHHS, SIKUH OTOCEPEIKOBYE ()
MPaBOTBOPUICTh 3 OOKY CyO’€KTIB, yIOB-
HOB2)XEHHUX NMPHUUMATH MiA3aKOHHI HOP-
MaTMBHI akTu, Ta (0) mpaBo3acTtocy-
BaHHsI, TOOTO JisUTbHICTH MPEACTABHUKIB
BJIaJM LIOAO0 YXBaJCHHS aKTiB, SKUMU
PO3B’SI3YIOTh 1HAMBITyalbHI IOPUINYHI
cnpaBu. [limkpecnuMo Takox, IO pe-
3yJBTaTOM TPABO3aCTOCYBAHHS 3a Ipa-
BWJIaMH  aIMIHICTPAaTHBHOTO IPOIECY
MOke OyTH sSIK BHJAHHS aKTa, 10 3a-
Oesreuye peanizallito ocobamu ix mpas,
cBOOOJ 4M IHTEPECIB, TAK 1 BUPIIICHHS
npaBoBOro KoH}IiKTY. besymoBHO, po3-
ISIIyBaHUW TIPOLEC HE OXOIUTIOE Tpa-
BO3AaCTOCOBHY JIiSUTBHICTH, IIOB’SI3aHY
3 BHPINICHHSM CYIOBUX CIIPaB, 32 BH-
KJIIOYCHHSIM JIMIIE CIpaB IMPO aaMiHi-
CTpaTUBHI MPaBONOPYILICHHS.

B. CopokiH Bij3HauaB, 110 0OpUIAY-
HUIl mpolec — 1e CKJIaaHe Ta Oararo-
rpaHHE TPaBOBE SBUIE, IO 00 €IHYE
B co0i 3arajbHi 03HaKH, SIKi PO3MOBCIO-
JOKYIOTBCSI Ha BCi Horo pizHoBuau [10,
c. 7]. Ha Ham mornisj, OAHi€r0 3 Hal-
IIKaBIMIMX POOIT, B SIKId KpiM 1HIIOTO
WJEeThCsl 1 MPO TaKi O3HAKH, € BUJAHA
1985 poxy KomekTHBHa MOHOTpadist
XapKiBCbKUX HayKoBLiB «Teopus ropu-
JMYECKOTO HpoIecca». Ii aBTOpH BBa-
JKaIOTh, 110 TOJIOBHOIO, BU3HAYAJIHHOIO
PHCOIO0 TIPOIIECy SIK MPaBoOBOi popmu mi-
STBHOCTI € Te, Mo BoHa ((hopma) 3aB-
KIIM TIOB’sI3aHA 3 PO3MIISAZIOM FOPUINY-
HUX cIpaB, TOOTO oOcTaBUH ((aKTiB),
K1 JTIOCTIPKYIOTBCS Ha OCHOBI 3aKOHY,
a 1X HACIIAKH CHPSMOBYIOTHCSI HA HOTO
BUKOHaHHS. HaykoBIli Takox 3ayBaxy-

I0Th, 1110 TaKi CIpaBH, K MPaBUIIO, KBa-
TiQiKyIOTh SIK MIPaBOMOPYLICHHS a00 K
criopu mpo mpaso [11, c. 53].

bes cyMmHiBY, KOJIO IOpUIUIHUX
CIpaB, PO3TMIISIyBaHUX 3a MpaBUIAMU
aIMIHICTPAaTHBHOTO TMPOIIECYy, 3HAYHO
mwupiie. 3a3BU4aii BOHM 3yMOBJICHI Oa-
JKaHHSIM 0Ci0 pearizyBaru HajaHi iM
mpasa, cBOOOAM YU iHTEpecH abo BHKO-
HAaTH MoknazaeHi 000B’ s13ku. OTKe, O11b-
IIiCTh 13 HUX HE TMOB’A3aHa 3 KOHQIIK-
tamu. Ilpo kondmixkTH sk Mpo dakTH,
10 3YMOBIIIOIOTh TaKy AisUIBHICTH, SIK
aZIMIHICTPaTUBHUHA Tpolec, HIeThCS
TITBKH y 3-X BUMAJKaX — Y pa3i CKOEHHS
aJIMIHICTPAaTUBHUX IPABOINOPYIIEHb,
YUHHEHHsI ocobamH, 110 nepebyBaroTh
Ha MyOmiuHid Cciyx0i, AMCUUIUTIHAP-
HUX TPOCTYIIKIB, @ TAKOXK MPU BHUHHK-
HEHHI CymnepeuoKk MiK (i3mgyHUMH a0o
IOPUIMYHUMHU 0c00aMu Ta Cy0’ eKTaMu
BIIAJJHUX TTOBHOBa)KEHb, PO3B’s3aHHS
SIKHAX BiI0yBaTUMETHCS B M103aCyIOBOMY
nopsiaKy. TibKM B OCTaHHBOMY 3 IIMX
BHIMAJIKIB TIpaBuia aJMiHICTPATUBHOTO
MIPOLECY MAOTh OyTH MPHUJIAIITOBAHI 70
OIIHKY PillleHb, JIH 4u Oe3/isIIbHOCTI
MPE/ICTABHUKIB BIIA/IH.

AZMiHICTpaTHBHE CYIOYMHCTBO 3a-
B/ CIIPSIMOBAHO HA BHUPINICHHS KOH-
(IIIKTIB  IOPUAWYHHX, SKI  TOJIsTa-
I0Th Y TPOTHOOPCTBI CyO’€KTiB IpaBa
3 NPUBONY 3aCTOCYBaHHS, MOPYIICHHS
abo TIymMadeHHs MPaBOBUX HOpM [12,
c. 10]. IIpuuomy KOHQIIKTH, SKI PO3IIIS-
JIAIOTHCS 32 MPaBUJIAMHU a/IMIHICTpaTUB-
HOTO CY/JIOYMHCTBA, BII3HAYYIOTHCS TUM,
10 BUHUKAIOTh 3 BITHOCHH MIX «HEpiB-
HAMW» iX y4YacHUKaMd. ToMy B CyJo-
YUHCTB1 000B’SI3KOBO 3aMPOBAHKYIOTHCS
MIPaBUIIA, SIK1 JO3BOJISIIOTH YPIBHOBAKUTU
B CY/IOBOMY TMPOIECI MOMJIMBOCTI ITiJI-
BIIQJIHUX OCI0 1 MPEICTaBHUKIB BIIAJIH,
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HACJIITKOM 40ro Mae OyTu 00’€KTHBHA
OLIIHKH JiSUTbHOCTI OCTaHHIX.

Jo onmniel 3 MOXigHUX O3HAK, IO
KOHKPETH3YIOTh TPUPOAY FOPUIUIHOTO
MIPOIIECY, aBTOPH 3TaaHOi BUIIIE MOHO-
rpagii BimHOCSTH Te, 1o 1 Gopma mi-
STTBHOCTI CIIPABIXKYETHCS TUTBKU YIIOB-
HOBaXKeHMMH cy0’ektamu [11, c. 55].
JUis pO3KpHUTTS 1€l O3HAKMU SIK TaKoi,
0 JI03BOJISIE OKPECITUTH OCOOTUBOCTI
a/IMIHICTPaTUBHOTO TpoLecy M aami-
HICTPAaTUBHOTO CYIOYMHCTBA, Ba)KJIMBO
BCTAHOBHTH, SIKy TIIKY BJaad perpe-
3€HTYIOTh I1i YITOBHOBa)KEHI Cy0 €KTH.

V 3B’s3Ky 3 UM HE MOXXEMO He MpH-
rajiaTi BeJIbMH 3MICTOBHY JTUCKYCIIO, IO
TpuBana y 20042005 pp. Ha mmansTax
KypHaiy «[ocynapcTBo u paBo» 3 pu-
BOJIy BU3HAYCHHSI MMOHATH «aJIMiHICTpa-
THBHA IOCTHUIIIS», «aJMIHICTpPAaTUBHE
CYIOYMHCTBO» Ta «aIMIHICTPAaTHBHUI
npouecy. Ii posnouas J. baxpax y Biz-
nmoBijb Ha HU3KY myOmikanid FO. Cra-
pisoBa.

[TpuunHO0O UIT PO3rOPTaHHS JUC-
Kycii ctano Te, mo, Ha aymky /. bax-
paxa, aBTOp y CBOiX poOOTax MOMMII-
KOBO, 32 BIJICYyTHOCTI NEPEKOHJIMBHUX
apryMEHTIB TPOMOHYBAaB BiIMOBHTHUCS
Bil TepMiHa ajJMiHICTpaTHBHA IOCTH-
Iisl, 3aMiHUBIIM WOTO Ha ajJMiHiCTpa-
TUBHE CyNOYHHCTBO, sike FO. Crapinos
BBA)XKaB 1ICHTUYHUM IMOHATTIO «aMi-
HICTpaTUBHUM mporec». OOrpyHTOBY-
I0YM CBOIO HE3TOJy 3 TaKOIO MO3UIIIEI0,
J1. Baxpax cnipaBeyTMBO BiJI3HA4YaB, IO
BIIMIHHICT MK  aJMIiHICTpPAaTHBHUM
IPOIIECOM Ta aaMIHICTPAaTHBHUM CYJIO-
YUHCTBOM IIOJISITa€ HacaMIepe y TOMY,
10 MIeThCs MPO TiSUTBHICTD Ta MPaBOBE
PEry;IIoBaHHS PI3HUX BHJIB MyOMiuHOT
BJaJU: aJIMIHICTPAaTUBHUIA IpoIieC — 1ie
BperyjabOBaHa MPaBOM AiSUIBHICT MyO-

JIYHOI BUKOHABUOi (aaMiHICTpaTHB-
HOT) BJIaJIW, a aaMIiHICTpPaTHBHE CYJI0-
YUHCTBO — (opma mpaBocynis. Hay-
KOBEIlb TaKOXX aKIIEHTYBaB YyBary Ha
YHCEIBHOCTI Cy0’€KTIB aMiHICTPaTHUB-
HOI BIaaW, Ha PIZHOMAHITHOCTI aaMi-
HICTpaTUBHHUX CHpaB (IPaBOTBOPYHX,
MPaBOHAIUISIIOYNX, OPUCIUKIIHHUX);
3a3HavaB, 10 MPOLEAYPU PO3IISAY LUX
CIpaB MOPIBHSHO 3 CYJJOBUMHU MPOIIETY-
pamMu MaioTh OyTH TPOCTIIIUMU, aJKe
BOHH (CTpaBW) MOTPEOYIOTH HIBUIKOTO
BupimenHs [ 13, c. 20, 22].

3ayBaxumo, 1o i B. Copokin maiixe
B YCIX CBOIX IyONiKaIlisiX HaroJoury-
BaB, 1[0 aJMiHICTPATUBHUI MpOLEC MAE
SICKPaBO BUPAXKEHY FOPHANYHO YIPABIIiH-
CbKY NpUpOAY. A B OIHIN 3 OCTaHHIX PO-
0iT — MoHOrpadii «AIMUHUCTPATHBHBIN
IpoLecC W aJMUHUCTPATHBHO-TIPOIIEC-
CyaJbHOE IPaBO» — HAyKOBEIb apry-
MEHTOBAaHO CTBEPIKYBaB, IO B KOX-
HOTO BHUJly IOPUAWYHOTO IMPOIECY CBOE
BIIQJIHE JIKEpeJo — BIAMNOBIHA TilKa
JIep>KaBHOIO BIIAJIM; JJISl aIMiHICTPATHB-
HOTO TpOIECY L€ — Baja BUKOHABYA,
IOPUIMYHOIO (DOPMOKO peaizallii Kol i
nocrae e Buj nporecy [10, c. 11, 22].

Jlo HaBeneHUX TBEPUKECHBH CIIaBET-
HUX NTPABO3HABIIIB JO3BOJIMMO c001 J10-
JIaTH TakKe: OYEBUIHUM € Te, IO CTPYK-
Typa aJMiHICTPAaTUBHOTO TPOIECY, AKa
npeJcTaBieHa CYKYIHICTIO HaJa3BHU-
YaiiHO BiJMIHHUX MPOBAKCHb, AJICK-
BaTHO Bi1oOpakae 3MicT 1 QyHKIIIT came
BHKOHABUOI BIaJu. Y CBOIO UEpry Ipo-
Ba/DKEHHSI, SKi (HOPMYIOTH aJMiHiCTpa-
TUBHE CYIOYHHCTBO, CTBOPIOIOTH YSB-
JICHHS TPO CYTHICTh 1 TPHU3HAYCHHS
BJIQJU CY/OBOI.

XapaxkTepusyoun IOpUINYHAN TTPO-
nec, aBropu MoHorpagii «Teopus ropu-
JUYECKOro Tpolecca» BiA3HAYAIOTh,
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10 BiH 3aBKIU BUABISETHCS y BHKO-
HaHHI omepauii i3 HOpMaMmH mpaBa
[11, c. 53]. HiiicHo, i B ajaMmiHicTpa-
TUBHOMY TIPOIIECi, 1 B aJAMIHICTpaTHB-
HOMY CYJIOYMHCTBI Cy0’€KTH BIaTHHUX
MOBHOBAXXCHb CTABJIATHCS B YMOBH, 32
SKUX MAalOTh OE3MOCEepesHbO 3aCTOCO-
ByBaTd HOPMH TIpaBa JUis BUPILICHHS
KOHKPETHMX IOpUIUYHUX cropas. [lpu
IIbOMY 3aCTOCYBaHHIO MiIJISATAIOTh K
HOpMH MarepiaybHi (00 1€ TPU3BOAUTH
0 PO3B’SI3aHHS THMTaHb, TOKJIAJIECHUX
B OCHOBY CIIpaB), TaKk 1 MpolecyalbHi
(60 3BepHEHHS 10 HUX JI03BOJISIE pealti-
3yBaTH ONTUMAJILHY MPOLEAYpPY AOCHT-
HEHHsI BU3HAYCHOI METH).

JlisnbHICTE y MeEXaxX KOXHOTO 3
MPOBAIKEHb, IO BXOAUTH JO CTPYK-
Typu aAMIHICTPAaTUBHOTO MPOIIECY,
BHMarae 3BEpHEHHS JI0 MaTrepiajJbHHUX
HOPM TIpaBa, SIKi CIIPsIMOBaHI Ha peria-
MEHTAIll0 BIJHOCHH, IO BUHUKAIOTH
y TEBHIH cdepi CyCHIIBHOTO JKUTTS.
Tomy Ha Taky JisTIBHICTH YIOBHOBA-
JKEHO CYO’€KTIB, IO CHeEIiali3yrThCs
Ha 3/1IICHEHH] yNpaBIiHCHKOTO BILIUBY
Ha YYacHUKIB IIMX BIJIHOCHUH; BOHH
(cy0’ekTH) y 3MO031 BUKOHATH OTeparlii
13 TaKUMH «CTICHiaJbHAMMU» HOPMaMHU
Ha HAJIEKHOMY NpodeciiiHoMy piBHI.

Mogo xBamiikoBaHOTO oOTEPY-
BaHHA HOPMaMH MpOIECyaJbHUMH, TO
II€ CTa€ MOXKJIMBHUM, SIKIIO BiAMOBIIHI
Ipoenypu OUIBLI-MEHII YITKO OIH-
CaHO B HOPMATHUBHO-IIPABOBUX aKTax.
Hanpuknan, Taky 9iTKiCTh TapaHTOBAaHO
npuiHATTSIM 3akony Ykpainu «lIpo an-
MIHICTPaTHBHI IOCIyTH», OKPEMI T10JI0-
’KEHHSI SIKOTO IIPUCBSYEHO caMe OKpec-
JICHHIO TOPSIKY HaJaHHs mocnyr [14].
Pa3zom 13 TUM cii BH3HATH, 110 aaMi-
HICTpaTUBHHUI Tpoliec HUHI He 3a0e3-
MEUCHU HaNeKHUM IPABOBUM pery-

moBaHHAM. O0’€KTUBHO 11€ 3yMOBIICHO
CKJIaJIHICTIO YHi(iKaLii mpoueayp moao
BHUKOHAHHS JIISTBHOCTI 32 YUCICHHUMU
Ta HaA3BUYAHHO PI3HOIUIAHOBUMU
MPOBAKCHHSIMHU, OUIBIIICTh 3 SKUX,
SK 3a3HAYajocs BHIIE, 30Pi€HTOBAHO
Ha CTBOPEHHS YMOB sl peamizamii
ocobamu mpaB, cBOOOJ] Ta 1HTEpeciB,
3a/IeKJapoBaHUX y HOpMax Ipasa pi3-
HOT rajqy3eBOi HaJIeKHOCTI.

Ha BperymoBaHHsS BiAHOCHH, IIO
BHHUKAIOTH Y 3B 3Ky 3 BUPIIMICHHSIM
IOpUIMYHUX CIIpaB 3a MpaBWIAMH al-
MIHICTPaTUBHOTO CYJIOYMHCTBA, CIIPS-
MOBaHO Hacamnepen npunucu Konekcy
a/IMIHICTPaTUBHOIO CyJAOYHMHCTBA YKpa-
iHM. MoXHa TakoX 3BepTaTHcs A0 I0-
noxkeHb OCHOBHOTO 3aKOHY HaIIoi Jep-
JKaBU, MIDKHApPOJHUX JIOTOBOPIB, 3rojy
Ha OOOB’SI3KOBICTh SIKMX HajaHo Bep-
X0BHOKO Panoro Vkpainum, a Takox 10
NPUNNUCIB IHIINX HOPMAaTHBHO-IIPABO-
BUX AKTIB, SKIIO IPO L€ MPSIMO BKa3aHO
B Kozekci. OueBuanHo, 110 Taka BHU3HA-
YEHICTh I10JI0 MOPSAAKY 3A1MCHEHHS Cy-
JIOYMHCTBA MOSICHAETHCSA TUM, 1O LS [i-
SUTBHICTh BUMArae perjiameHTarii, sika 0
rapaHTyBaJa €IHICTh CY0BOI IPAKTUKU
0710 BUPIIICHHS MMEBHUX BUJIIB TIPaBO-
BUX KOH(QIIIKTIB.

[lincymoByroun BUKJIaJIeHE Bia3HA-
YUMO, 110 31CTABJICHHS HABITh JEKUTHKOX
03HaK, IPUTAMAaHHUX 1 aJMiHICTpaTHB-
HOMY IIpOLIECY, 1 aIMIHICTPAaTUBHOMY CY-
JIOYMHCTBY, 103BOJIsIE KOHCTATyBaTH, 110
i MPaBOBi SBUIA CYTTEBO PI3HATHCS.
BoHu HE MOXYyTh OXOIUTIOBATHCS OJ-
HHM IIOHATTAM, 0O € BIIMIHHHUMHU 3a
CYTHICTIO Ta NMpH3HAYCHHAM (POpMaMu
JUSTTBHOCTI MpeAcTaBHUKIB Biuaau. [u-
TaHHS IOJ0 3alpOBAKEHHS TEPMiHIB
JUIS BHU3HAYEHHS LUX SBUI 3ajMIIa-
€Tbca BIIKpUTHM. HameBHo, mo #oro
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pO3B’sI3aHHSI BUMAarae Cepio3HUX Hay-
KOBHX PO3pOOOK, SIKi MatOTh MPU3BECTU
710 BBEJICHHSI Y TIPaBOTBOPUii Ta MpaBo-
3aCTOCOBHUH 00IT 3p03yMITUX IOPUINY-
HIfl CIIJBHOTH TMOHSTIHHO-TEPMIHOJIO-
T'YHUX HOBEIL.
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Iucapenko H. b. AAMUHMCTpPAaTUBHBINA NPOLECC U A/IMUHUCTPATUBHOE CY/I0-
MPOU3BOJCTBO: K BONPOCY O COOTHOIIEHHH MPABOBBIX KATErOPHii.

B cmamove npoananusuposanvl nozuyuu y4eHvblx OMHOCUMEIbHO Onpedenenus no-
HAMUSL U YCHEHUs. RPUPOObL AOMUHUCIPAMUEH020 npoyecca. Oxapakxmepuszo6avl
yepmvl AOMUHUCTIPAMUBHO20 NPOYECCd U CONOCMAGLEHbL C YEePMAMU AOMUHUCPA-
mueno2o cyoonpoussoocmea. Coenan 6bl600, 4mo OaHHble NPABOBbLLE SIGNEHUSL 5651~
I0MCsL OMAUYHBIMU NO CEOCU CYWHOCMU U NPEOHA3HAYEHUIO (PopMamu OesmenbHOo-

cmu npedcmagumerneil 1acmu.

KawueBble cjoBa: aZ[MHHI/ICTpaTHBHLIfI mponecc, aIMUHUCTPATUBHOE CYI0-
MMPOU3BOACTBO, «YIPABJICHYCCKAsA) KOHLOCIIUA aAMHUHUCTPATUBHOTO IIpoOLECCca,
CHOPUCAUKIMUOHHAM) KOHOCIIIUA aAMUHHUCTPATUBHOTO IIpoLecca, mMporu3BOJACTBO.

Pysarenko N. B. Administrative Process and Administrative Legal Proceeding:
Revisiting the Correlation of Legal Categories.
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The article analyzes the viewpoint of the scientists on the definition and under-
standing of the administrative process subject matter. Two concepts of adminis-
trative process are mentioned — «managerialy and «jurisdictionaly. It is empha-
sized that the discussion on the validity of arguments in favor of or refutation
of each of these concepts has lasted for almost half a century. It was remarked
that the debate sharpened after the adoption in 2005 of the Code of Administra-
tive Legal Proceeding of Ukraine because domestic scientists encountered the
question of the correlation between such legal categories as "administrative pro-
cess" and "administrative legal proceeding".

Features of the administrative process are characterized and compared with the
features of the administrative legal proceeding in the article. Particularly the
question is that a number of legal cases tried according to the rules of adminis-
trative process is much wider than the range of cases that are resolved under ad-
ministrative legal proceeding. As a matter of fact the process is a combination
of multiple and diverse proceedings, most of which are focused on the creation
of conditions for realization of individual rights, freedoms and interests. While
proceeding is exclusively aimed at solving legal disputes. It is pointed out that
administrative process accompanies activity of public administration representa-
tives and administrative legal proceeding provides activity of representatives of
Jjudiciary. It was noted that to unify procedures that form the administrative pro-
cess is impossible; rules of administrative legal proceeding are clear and delib-
erate as they have to ensure unity of jurisprudence.

As a result, it was concluded that the administrative process and administrative
legal proceeding are different forms of government entities, and therefore they
cannot be covered by one concept.

Key words: administrative process, administrative legal proceeding,
«managerial» concept of the administrative process, «jurisdictional» concept of
administrative process, proceeding.
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