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Hucepraitis Ha 3700yTTS HAyKOBOTO CTYICHS KaHIWIaTa IOPUANYHUAX HAyK
3a cnemianbHicTIO 12.00.07 «aaMiHiCTpaTUBHE MPaBo 1 mpoiiec; (GiHaHCOBE MPABO;
iHdopMailiitHe npaBo». — HairionanpHa akajaemiss BHYTpilmiHiX crpaB, Haykoso-
JOCIIAHUMN THCTUTYT MyOJiyHOrO nipasa, Kuis, 2017.

Ha mingcraBi mpoBeneHOro aBTOPOM — JAUCEPTAIIAHOTO  JOCHIIKCHHS
PO3TJIAHYTO TIOHATTS TPHHIMITY 3MarajJlbHOCTI CTOPiH B aJMiHICTPAaTUBHOMY
CYJIOYMHCTBI, MOTO CHIBBIJIHOIICHHS 3 IHIIUMH MPUHIMIAMHU aJIMIHICTPATUBHOIO
nporiecy. KoHcTaToBaHO, IO MNPUHIMIHN aaMIHICTPaTUBHOTO CYIOYMHCTBA
NOKJIMKaH1 3/11MCHIOBATH HACTYIHI (PYHKIIIi: perytol0Th CYCIIbHI BIIHOCUHH, 11O
BUHUKAIOTh TPU PpO3MIISAl  CydaMu aJAMIHICTPaTUBHUX CIIpaB; CIHPHUSIOTH
cCUCTeMaTH3allii MPOIECyalbHOTO 3aKOHOJABCTBA, IO PETJIaMEHTY€E MOPSI0K
3IACHEHHS aMIHICTPATUBHOTO CYJOYMHCTBA; MAalOTh OCHOBOMOJOKHE 3HAUCHHS
JUISL TIyMayeHHST HOPM 1 3allOBHEHHSI TMPOTAJWH Yy TPABOBOMY pEryJIlOBaHHI
aIMIHICTPAaTUBHOTO CYJIOYMHCTBA, 3a0€3IeUyIOTh JIOTIYHY IMOOYIOBY 1HCTUTYTY
aaMIHICTPAaTUBHOTO  CYJIOYMHCTBA;, CIYIyIOTb €(QEKTHBHOMY 3axXUCTy Ta
BITHOBJICHHIO TPaB TPOMAJIsiH, MOPYIICHUX Cy0 €KTaMH BIIAJJHUX MOBHOBAXEHB Ta
iX MOCagOBUMHU 1 CITY>KOOBUMH 0COOaMU.

JlocnmipKyroud TUTaHHA TPUHIUITY 3MarajibHOCTI B CHCTEMi MPUHIIMITIB
aaMIHICTPAaTUBHOTO CYAOYMHCTBA, HEOOXIIHO BpPaxXxOBYBAaTH, IO ITO€IHAHHS
3MarajgpHO1 3acaay aaMIHICTPATUBHOTO TMPOIECYy 3 PIBHOMPABHICTIO CTOPIH ¥y
mporeci, AUCTIO3UTUBHICTIO 3a0e3medye BCI MOKIIMBOCTI TOBHOTO 1 BCEOIYHOTO
BUKOPUCTAaHHS CYJOBOTO 3axXUCTy TIpaB, CBOOOJ Ta IHTEpeciB ocobm, sKa
3BEepHyJacsa J0  aJAMIHICTpaTUBHOTO cyday 3a 3axuctoM. (OO0’ekTHMBHaA
B3a€MOOOYMOBIICHICTh Ta 3B’A30K NPUHIUIY 3MarajbHOCTI 3 MPUHIUIIAMU
aIMIHICTPATUBHOTO  CYJOYMHCTBA  YITKO  BIJOOpaXye€TbCsd  TPU  HMOTO

CHIBBIJHOIIEHHI 3 OCcTaHHIMU. Tak, yMOBOIO peaii3ailii IpUHIHUITY 3MarajibHOCT1
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BUCTyNIA€ IMpolieCyajbHa pIBHONPABHICTh CTOPIH, OCKUIBKM 3MaraTtucs Yy
BIJICTOIOBaHHI CBOIX CYO’€KTMBHHX IpaB 1 IHTEPECIB CTOPOHH MOXYTh JIMILIE 32
HasiBHOCTI PIBHUX IPABOBUX YMOB 13 BUKOPUCTAHHAM PIBHUX MPOLECYaTbHUX
3aco0iB. OkpiM TOro, modyaoBa aAMIHICTPATUBHOTO CYAOYMHCTBA HAa OCHOBI
MIPUHIIMITY 3MarajJibHOCT1 Ja€ MOKJIUBICTh CTOpOHaM 1 ocobaMm, siKi OepyTh y4acThb
y cnpaBi, Outbll €(EeKTUBHO KOpPUCTYBAaTHUCA MpaBaMH, IO HaJlekaTbh iM B
aJMIHICTPAaTUBHOMY TPOLECI B CHJIy MPUHLMUIY AUCTO3UTUBHOCTI. LI mpuHummu
[10B’A3aH1 MK COOOI0 1 MAIOTh B3a€MHHUI BIUIUB OJIMH HA OJHOTIO.

[IpuHnun 3maraJibHOCTI — 1€ 3akpimuieHa Oe3rmocepeHh0 B HOpMax
IpoIlecCyalbHOTO TMpaBa YHIBepcallbHa HOPMATHBHO-KEpPiBHA BHMOTa, IO
3a0e3nevyye TaKkWd TMOPSIOK 3MIMCHEHHS CYJIOYMHCTBA, MPHU SKOMY 3 SICyBaHHS
CyIoM 00CTaBWH, IO MAIOTh 3HAYCHHS ISl CIPaBH, 3IMCHIOETHCS 3a JOMOMOT 010
npoTHOOpCTBa CYO’€KTIB TPOIECYAThbHUX BITHOCHH TIO JIOBEJACHHIO HHUMH
00CTaBHH, Ha IKMX BOHU 3aCHOBYIOTh CBOi BUMOTH 1 3aIlepeyYeHHSI.

[TpuHIMI 3MaraJbHOCTI B PI3HUX BHJIaX MPOIIECY MA€ MEeBHI 0COOIUBOCTI. Y
[IUBUIBHOMY,  KPUMIHAQJbHOMY,  aJIMIHICTPATUBHOMY Ta  T'OCIOJAPChKOMY
CYJIOYMHCTBl CTOPOHM 3MararoThCs 3 MPUBOAY (HAKTUYHHX OOCTABHH, IO MAaIOTh
3HAYCHHS JJI1 BUPIIIECHHS CIIPaBH, Ta IOPUANYHOI KBamidikaiii JaHUX OOCTaBHH.
[Tpu 11bOMY BOHHM BiJIIOBiaJIbHI JIKIIIE 3a (PaKTHUHE OOTPYHTYBAHHS CBOET MO3HUIIII.
[lutanHs mpaBa cyja BHpimye camocTiiiHo. HesBakarouum Ha Te, MO OCOOH, SKi
OepyTh y4acTh y CIIpaBi, MalTh IIPaBO, a B sl BUITAJKIB 3000B’s3aHI JaBaTH
MpaBOBE OOTPYHTYBaHHS CBOiX BHUMOT 1 3amepeueHb, CyA HE TMOB’s3aHUM iX
JOBOJIAMH.

Hapa3i auckyciiHuUM € TOHSTTS «CyO’ €KT BIAQJHUX IMOBHOBAXEHBY», X0ua
fioro Bu3HaueHHs 1 HagaHo B Kojekci aqMiHICTpaTUBHOTO CYIOYMHCTBA Y KpaiHU.
Bim3HadaeTbes, Mo B 3aKOHOJABCTBI YKpaiHU BiJICYTHIN yHI(IKOBaHUI TEpeIiK
Cy0’€KTIB BJIaJIHUX TMOBHOBa)XXEHb, Yy 3B’SI3Ky 3 UMM MPU BHU3HAYCHHI IMEBHOTO
OpraHy sk Takoro cyO’€KTa cIiJi BUXOAUTH 3 HOro CTarycy Ta 3MICTy HOro
MOBHOBAXCHb, 10 BCTAHOBIIOIOTHCSA BIAMOBIAHUMH HOPMATHBHO-TIPABOBUMHU

aKTaMHU, SIK1 perJIaMeHTYIOTh 1X JISUIbHICTb.
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He3paxkatoun Ha Te, MO B TepeAdayeHUX 3aKOHOM  BHIIAJKax
aJMIHICTPAaTUBHY CHpPaBy MOKE€ OYyTH NOpYLIEHO HE JHMIIE MNO3UBayeM, aje i
MIPOKYPOPOM, THIIMMHU 0COOaMU, SKMM HaJaHe NpaBO 3aXMILATH IpaBa 1 cBOOOAH
THITUX OC10, MO3UBaYeM 3aBXKIU € 0c00a, Ha 3aXUCT MpaB, CBOOOJ 1 IHTEPECIB AKOT
MOPYIIYETHCS TaKa aJIMIHICTPATUBHA CIIPaBa.

[lin x7omoTaHHSIM B aAMIHICTPAaTUBHOMY CYJOYMHCTBI CIIJ PO3YyMITH
3BEPHCHHSI YYaCHUKIB aJMIHICTPATHBHOTO TPOIECY JO CYIy i3 MPOXaHHSM IIPO
cnpustHHs 'y peanizauii 3akpimieHnx KAC Vkpainu iX mpouecyanbHUX MpaB 1
000B’sI3KIB 1] Yac MPOBAKEHHS Y KOHKPETHIN aJIMIHICTPATUBHIN CIIpaBl 3 METOIO
3aXHCTY CBOiX MpaB, cBOOOJ Ta iHTEpeCiB. AKIICHTOBAHO yBary, 1o OCOOJUBICTIO
KJIOMOTaHb B  aJMIHICTPATUBHOMY CYJOYMHCTBI €, TO-TEpIIe HasSBHICTh
MOXXJIUBOCTI ~ 3BEPHYTHCh 3  KIONOTAHHAM y  OYyIb-IKOTO  YYaCHHKA
aJIMIHICTPaTUBHOTO TPOIIECY, @ HE TUIBKH CTOPIH; MO-JIPYyre KIOMOTAHHS 3aBXKIH
3BEpHEHE 10 CyIy 1 TUIbKM CyJ YINOBHOBAXXEHHUI BUPINIYBAaTH HOTO MOJANbBIIY
peaizaiito — 3aJI0BOJIbHATH UM HE 3a/I0BOJIHHSITH.

OpHuM 13 IOBHOBa)KEHb CYIy € 3aCTOCYBaHHS 4yepe3 opraHu HarioHanbHOT
NOJILIT TPUBOY 10 HAJIEKHO BUKIMKAHUX OCOOHM, OCOOMCTY y4acTh SIKOi BUSHAHO
cyzioM 00OB’SI3KOBOIO, CBIJKA, SKI 0€3 MOBaXHUX MPHYUH HE MPHOYIU y CYJAOBE
3aciiaHHs a00 HE MOBIIOMUJIN MPUYMHU HENMPUOYTTS, 3 BUIMIKOAYBAHHSAM Y JTOXI1JT
Jep)KaBy BUTpAT HA WOro 3MIMCHEHHS. Y 3B’S3KY 3 BIACYTHICTIO Yy NMPOGUIEHOMY
3aKOHOJABCTBI, 10 PETYNI0E POOOTY TOJIiMii, HOPMATHUBHOTO BPETYIIOBAHHS
JAHOTO TMHUTaHHS, MPOMOHYETHCS MOMOBHUTH 4. 1 cT. 23 3akony Ykpainu «IIpo
Harionanpay momirito» m. 9-1 mactynmHoro 3micty: «9-1) y Bumankax i mopsaxy,
BU3HAYCHHUX 3aKOHOM, 32 BMOTHBOBAaHUM PIIlIEHHSM YIOBHOBA)XEHOT'O OpraHy abo
MOCaI0BOi 0COOM 3IHCHIOE IPUBIJ 0CI0, 10 TKUX BIH 3aCTOCOBYETHCSI.

Ha ocHoBi anami3y pi3HUX MiAXOAIB, 3aPOTIOHOBAHO aBTOPCHKE BU3HAYCHHS
JIOKa3yBaHHA B aAMIHICTPATUBHOMY CYJOYHHCTBI, TIiJi SKHUM TPOMOHYETHCS
PO3YMITH BPEryIbOBaHY aAMIHICTPATUBHO-MIPOIECYAIbHUMU HOPMAMHU JIISUTbHICTD
Cy0’€KTIB JIOKa3yBaHHs, COPsIMOBaHy Ha 30MpaHHS, MOJAHHA, OIIHKY, OTJISI,

3a0€3IeUeHHsI, TOCIII)KeHHS, BUTpeOyBaHHA a00 TMMYacOBE BUJIYYEHHSI J1I0Ka3iB 3
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METOI0 3’SCYBaHHSA 00’ €KTUBHOI ICTUHU Ta CIPABEIMBOTO BUPIIICHHS MyOJI14HO-
IIPaBOBOI'O CIIOPY.

OgHuM 13 YMHHUKIB peajizalii MPUHLMIYY 3MarajibHOCTI CTOpIH 3
ypaxyBaHHSIM MPOLECYaIbHOI MPAaKTUKU €BpPONENHCHKOro Cyay 3 MpaB JIOAUHM,
BUCTYMAIOTh TOJOXEHHS LIOJ0 TPUBAIOCTI CYyIOBOrO po3risiay copasu. [
BCTAHOBJIEHHS! PO3YMHOCTI CTPOKY PO3IJIsily KOHKPETHOI CIIpaBU y HAIIOHAJbHUX
cynoBux opranax €Bponeilicbkuii CyJ BpaxoBye y CBOIM MNpakTUIl AEKUIbKa
BU3HAUAJIBHUX KPUTEPIiB, 30KpeMa: CKIAJHICTh CIpPaBH; MOBEAIHKA 3asBHUKA,
TOOTO 0COOM sIKa 3BEpHYJACh 13 3aXMCTOM CBOIX IpaB; poOOTa CyAy Ta IHIIUX
Jep>)KaBHUX OpraHiB KpaiHM MiJ Yac pO3IJsAy CHpPaBH; BaXXIUBICTh MPEIMETY
PO3IIIsAy AJIs 3asiBHUKA.

Knwouosi cnosa: anMiHicTpaTHMBHE CYIOYMHCTBO, 3MarajbHICTh, MPHUHIHUII
3MarajbHOCTi, CTOPOHH, Cy0’€KT BJIAJJHUX MMOBHOBAXXEHb, aIMIHICTPATUBHUM CY/I,

AOKa3yBaHH:I.
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SUMMARY

Koretsky 1.0. Principle of Competitiveness of the Parties in the
Administrative Proceedings. — Qualifying scientific work on the rights of
manuscripts.

Thesis submitted for the degree of Doctor of Philosophy in Law, specialty
12.00.07 «Administrative Law and Process; Financial Law; Information Law». —
National Academy of Internal Affairs, Research Institute of Public Law, Kyiv,
2017.

On the basis of the author's research the concept of the principle of the
adversarial parties in the administrative legal proceedings and its relation with
other principles of the administrative process is analyzed. It is shown that the
principles of the administrative legal proceedings are intended to carry out the
following functions: regulating of social relations that arise when considering
administrative cases by courts; contributing to the systematization of procedural
legislation governing the procedure for the implementation of administrative legal
proceedings; being of fundamental importance while interpreting norms and filling
of gaps in the legal regulation of administrative proceedings; providing of logical
construction of the institute of administrative legal proceedings; serving to
effective protection and restoring of citizens' rights violated by the authorities and
their officials.

When examining the issue of the principle of competition in the system of
principles of administrative legal proceedings, it must be taken into account that
the combination of the competitive basis of the administrative process with the
parties' equality in the process provides discretionary ability to a complete use of
the judicial protection of the rights, freedoms and interests of the person who
appealed to the administrative court for protection. Objective interdependence and
the connection of the principle of competition with the principles of administrative
justice is clearly reflected in its ratio to the latter. Thus, the condition for the

implementation of the principle of competition is the procedural equality of the
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parties, because the parties can compete in defending their subjective rights and
interests only if there are equal legal conditions and equal procedural means. In
addition, the construction of administrative justice on the basis of the principle of
competition gives the parties and those involved in the case more efficient use of
the rights that belong to them in the administrative process, due to the principle of
discretion. These principles are interconnected and have a mutual influence on
each other.

The principle of competition is a universal regulatory and governing
requirement that is directly enshrined in the rules of procedural law, which ensures
such a procedure for the implementation of legal proceedings, in which the court's
finding of circumstances relevant to the case, is carried out through the
confrontation of subjects of procedural relations in the presentation of
circumstances on which they base their claims and objections.

The principle of competition in different types of process has certain
peculiarities. In civil, criminal, administrative and economic proceedings, the
parties compete for the actual circumstances relevant to the case and the legal
qualification of these circumstances. At the same time, they are responsible only
for the factual substantiation of their position. The question of the law the court
decides independently. Despite the fact that the people involved in the case have
the right, and in some cases, are obliged to give a legal substantiation of their
claims and objections, the court is not bound by their arguments.

Nowadays the notion of "subject of power" is debatable, although its
definition is provided in the Code of Administrative Justice of Ukraine. It is noted
that the legislation of Ukraine lacks a unified list of subjects of power, and that is
why to determine a certain body as such entity status and the content of its powers
should be started with, and that status and powers are established by the relevant
regulatory acts that regulate their activities.

In spite of the fact that in cases provided for by law, an administrative case
may be instituted not only by the plaintiff, but also by the prosecutor and other

persons who are granted the right to protect the rights and freedoms of other
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persons, the plaintiff is always a person in defense of whose rights, freedoms and
interests an administrative case is started.

A petition in administrative proceedings means an appeal of the participants
of the administrative process to the court with the request for assistance in the
implementation of the consolidated in the Code of Administrative Proceedings of
Ukraine of their procedural rights and duties during the proceedings in a particular
administrative case in order to protect their rights, freedoms and interests. The
attention is drawn to the fact that the peculiarity of petitions in administrative
proceedings is, firstly, the availability of an opportunity to petition any participant
in the administrative process, and not only the parties; secondly, the petition is
always brought to court and only the court is authorized to decide on its further
realization — whether to satisfy it or not.

One of the powers of the court is the application by the authorities of the
National Police of a properly summoned person whose personal participation is
recognized by the court compulsory, a witness who, without good reason, did not
arrive in the court session or did not report the reasons for non-arrival, with the
reimbursement to the state's income of the costs of his implementation. In
connection with the lack of specialized legislation regulating the work of the
police, the normative settlement of this issue is proposed to supplement Part 1 of
Art. 23 of the Law of Ukraine "On National Police", clause 9-1 of the following:
"9-1) in cases and in accordance with the procedure established by law, upon a
motivated decision of the authorized body or official, carries out the drive of the
persons to whom it is applied.”

On the basis of the analysis of different approaches, the author's definition of
proving in administrative legal proceedings is suggested. It is offered to understand
proving in administrative legal proceedings as the activity of the subjects of
proving, which is regulated by the administrative-procedural norms, aimed at
collecting, submitting, evaluating, reviewing, providing, researching, demanding
or temporarily withdrawing evidence in order to find out the objective truth and

fair solution to a public-legal dispute.
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One of the factors in the implementation of the principle of competition
between the parties, taking into account the procedural practice of the European
Court of Human Rights, is the provision on the length of the trial. In order to
establish a reasonable duration of a particular case in national judicial authorities,
the European Court takes into account in its practice several defining criteria, in
particular: the complexity of the case; the behavior of the applicant, that is, the
person who applied for the protection of his or her rights; the work of the court and
other state bodies of the state during the consideration of the case; importance of
the subject matter for the applicant.
Key words: administrative justice, competition, the principle of

competition, the parties, subject of authority, administrative court, proving.
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BCTYII

OO0rpynTryBanHsi BHOOpPY TeMH JOCJHiIKeHHA. AJMIHICTpAaTUBHE
CYJOYMHCTBO € OJHHUM 13 HaWOUIbII BAAQJIUX BUHAXOJIB JEMOKPATUYHOIO
MPaBOBOr0 CYCHUIBCTBA, KOJM HEBIaAHI (I3UYHI 1 IOPUAUYHI OCOOM MAalOTh
MO>KJIMBICTh BIICTOSITU CBOi MOPYIIEHI Cy0’€KTaMU BJIaJHUX MTOBHOBAXXEHb IpaBa,
CBOOOJM Ta 3aKOHHI IHTEpPECH B HE3AJIIEKHOMY, CIpaBEJIMBOMY CYIi, SKUN
CrieliajJbHO CTBOPEHUM BUKIIFOUHO JIJIS 11i€T MiCii.

Sk Oynp-sika JOep:KaBHO-TIPABOBA IHCTUTYI[Sl CHUCTEMa aJIMIHICTPATUBHOIO
CYJIOYMHCTBa 0a3ye€ThCsl HA 3araJibLHOBU3HAHUX CBITOBOIO CIUIBHOTOK CTaOUTBHHX
BUMOTaX, M0 YTBEP/KYIOTh 3aXUCT CYCIUTBHUX IIHHOCTEH, BU3HAYAIOTh XapaKTep
aJIMiHICTPaTHBHOTO CYJOYMHCTBA 1 HAMpsIMU HOTO IOJANBIIOTO PO3BUTKY Ha
KOPHUCTh TPOMAJISH, MIIMPUEMCTB, YCTAHOB HEMyOI14HOT OPMU BIACHOCTI.

Jlo 3acanm, ski 3a0e3neuyroTh e(pekTuBHE (YHKIIOHYBaHHS 1HCTUTYTY
aJMIHICTPAaTUBHOTO CYIOYMHCTBA, B IEPIIy Yepry, HAJIEKUTh BHCOKa IpaBOBa
KyJIbTypa 1 MMPaBOCBIAOMICTb CY/JIIB aJAMIHICTPATUBHUX CYIIB, JIJIS SKUX MPUHIIMI
BEPXOBEHCTBA IIpaBa € HAPDKHOK CYTHICTIO 3AIMCHEHHS aJIMIHICTPAaTHBHOIO
cynounHctBa. [lopsim 3 1UM NpUHOMIIAM aJMIHICTPATUBHOTO CYyJIOYHMHCTBA
IpUTaMaHHI ¥ 1HIIII OCHOBOIIOJIOXKHI i/1e1, K1 CTOCYIOThCSI HE TUTBKH CYIJIIB, ajlie i
yCiX YYaCHHUKIB IPOIIECy, cepell AKUX B IepIry 4Yepry Tpeda BHIUIMTH IMPUHITUI
3MarajabHOCT1 CTOPIH.

Bigmogigao m0 1. 3 cr. 129 Koncruryiii Ykpaiau ogHi€ero i3 HaliBaroMimmx
3aca]l CyJJOYMHCTBA B YKpaiHi € 3MarajbHICTh CTOPIH Ta cB0OOAA B HaJAaHHI HUMHU
CyZly CBOIX JIOKa3iB 1y JIOBEJCHHI IEepe]l CYJ0M iX MepeKOHIuBOCTI. Li 3akpimieHi
B KoHctutymii VYkpaiHu TONOKEHHS € OJHIEI0 3 HAWBAKIMBININX YMOB
JIEMOKPATHYHOTO CYJJOUYMHCTBA 1 MPABOBOI JiepkaBu. BOHU HOCATH yHIBEpCATBHHIA
XapakTep, BU3HAYAIOTh OCHOBY MTPABOBOTO PETYITIOBAHHS MPOIIECYATbHOI CUCTEMH,
MOIIMPIOIOTHCS HA BC1 (DOPMU CYIOYMHCTBA, BKIIOUAIOYM KPUMIHAJIbHE, [IUBUIBHE,
aIMIHICTpaTUBHE, TOCTOAAPChKE, 3a0€3MeUyIOTh MIATPYHTS 100 HE3aJEeKHOCTI 1

HEyNepeKEHOCTI CyYy.
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AKTYalbHICTh aHaJI130BaHO1 npoOJIeMaTUKH MIKPECTIOETHCS
HE3a/I0BOJICHICTIO CTOPIH aJAMIHICTPaTUBHOTO MPOLECY CYTHICHUM PO3YMIHHSIM Ta
3aCTOCYBaHHSIM MPUHLMITY 3MarajJbHOCTI CTOPIH CYAJSIMH aAMIHICTPATUBHUX
cynniB. B cunmy  piBBHUX  CyO’€KTMBHUX 1 OO0 €KTUBHMX  IPUYHH
(HEYKOMILJIEKTOBAHICTb CY/IB CYAIsIMU Ta 3HAYHA iX MEPEBAHTAKEHICTh CIIPABAMM )
JesiKl CyIJi HE XOuyTh a00 HE MOXXYTh 3IIMCHIOBATH TJMOMHHE TPaKTyBaHHS 1
BIZIMOBIHO BipHE MPaBO3aCTOCYBaHHS MaTepiaJbHUX Ta TMPOIECYATBHUX HOPM
aMIHICTpaTUBHOTO TmpaBa. lle mpu3BoauTh A0 TOro, IO MpaBa, CBOOOAU Ta
3aKOHHI 1HTepecH (IBUYHUX 1 OPUAUYHUX OCI0 HE BIIHOBIIOIOTHCS B CHUCTEMI
BITUM3HSHOI CYJIOBOi TUIKM Biaau. SIK HACHiOK TrpoMaasHu YKpaiHH dYacTo
3BEPTAIOTHCS 3a CYJAOBHUM 3aXHCTOM 10 €BPOMEHWCHKOr0 CYAy 3 MpaB JIOJIUHH.
JloriuHuM B 1IbOMY AacCIleKTI € Te, M0 CYJIOBIM TUIl BIaAW 3a JaHUMHU
corioyioriynoi cinyx6u Ilentpy PaszymkoBa nosipsitore nume 7,4 %, a He
JOBIpSIIOTh 86,6% ONMUTAHUX PECIOHJEHTIB BIKOM BiJ 18 pOKIB y BCiX perioHax
Ykpainn.!

He B octanHio yepry Takuil HETaTUBHUU CTaH 3aXUIIEHOCTI TPOMAJIIH Ta
IMIJI)K BITYM3HSHOI CY/OBOi BJIaJId, SIK HEBIJ'€MHOI CKJIaJOBO1 JIep>KaBHOI BJIaJIN B
€C, mnonsirae y TMOBEPXHEBOMY pO3YMiHHI 1 HEMPaBWIBHOMY 3aCTOCYBaHHI
CYyIJIIMHU aMIHICTPAaTUBHUX CYJJIIB IPUHITAITY 3MarajibHOCTI.

Tum camumM, HEOOXITHICTh AIEBOTO 3a0€3MEUYCHHS MTPaB, CBOOO Ta 3aKOHHUX
iHTepeciB HEeBIAAHUX (IBUYHUX 1 IOPUIUYHUX OCI0 BiJ CBaBULISA CyO’€KTIB
BIAJHUX TIOBHOBA)XCHb, HE3aJ0BOJICHICTh TPOMAJSIH MPAKTUYHOIO MiSNIBHICTIO
CyIOBO1 TIJKA BJIaAM BHUMAarae, TIO-HOBOMY, KPUTHYHO TIOTJIIHYTH Ha
OCHOBOIIOJIOKHI 3acaJii MISNIBHOCTI CYAJIIB aMIHICTPaTUBHUX CY[IB y Iiid cdepi,
30KpeMa, TPABUJIBHOTO CYTHICHOTO PO3YMIHHS Ta MPaBO3aCTOCYBaHHS MPUHITUIY
3MarajabHOCTI.

3 ypaxyBaHHSM BHIIECBUKIAJACHOTO JIOTIYHUM € Te, IO HayKoBa Ta

MPaBO3aCTOCOBHA 3allIKABJICHICTh JO 3a3HAYEHOI0 MPHUHIMIY B OCTaHHI POKHU

! CraBnennss rpomansn YKpaiHM 0 CYCHUIBHHMX IHCTHTYTiB, eJeKTOpanbHi opientamii / Pesynbratn
COIIIOJIOTIYHOTO  JTOCIIKEHHSI TPOBEICHOr0 COmioNoriuHolo ciyx6oto Ilentpy Pasymkosa. 2017. URL:
http://razumkov.org.ua/uploads/socio/Press0417.pdf
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nocTiiiHo 3poctae. OKpeMi acmeKTH peajizalii NPUHIUIY 3MarajbHOCTI
JIOCJIIJDKYBAJIUCh aBTOpaMU B paMKax OUIBII IIMPOKUX HAYKOBHUX JIOCTIIKEHB,
30KpemMa  II0JI0 CUCTEMU  aJMIHICTPAaTUBHOIO  CYJAOYMHCTBA, AISUTBHOCTI
aJAMIHICTPATUBHUX CYA1B, IPUHIIMIIIB aIMIHICTPATUBHOTO CYy/IOYMHCTBA B LILJIOMY.

36’5130k memu oucepmayii i3 cyuacHuMu OO0CHiONHceHHAMU. BimbIl 3araibHy
Yl CYMDKHY TEMaTUKy aHajizyBanu y cBoi mpausgx B. Ilem’sik, C. Kopoen,
C. JIynin, O. HemupoBchbKa, K1 3 MO3ULIi Teopli mMpaBa Ta MPUBATHUX Taily3ei
npaBa po3rIsaiy IPUHIUIT 3MaraibHOCTl. 30kpema, O. HemupoBcrka goBena, 1o
3MICT TPHUHIUITY 3MarajbHOCTI CTOPIH TMOJSTa€ B TOJOXEHHSX, 3a SKUMU Ha
CTOpPOHU TOKJIaJeHO OOOB’SI30K TI0 [IOBEJIICHHIO OOCTaBMH, Ha $5KI BOHH
MOCUJIAIOTBCSI B OOTPYHTYBAaHHS CBOiX BHMOI Ta 3alepeueHb, IPU IbOMY
NiSTIBHICTE CTOPiH HaOyBae XapakTepy 3MaraHHs, CyTTIO SIKOTO € HPOTUOOPCTBO.2

Oxkpemi MUTaHHs aHaJI130BaHO1 TPOOJIEMATHKU TOCTIKYBaIN BUSHI B TaTy31
aIMIHICTPaTUBHOTO TMpaBa 1 aJAMIHICTpaTUBHOTO Tmpolecy: B. ABep’sHOB,
O. AuapyneBuuH, II. bapanuuk, O. bauyn, B. bessenko, lO. butsk, C. bonaap,
C. bonmapuyk, C. bparenb, B.Tl'amynpko, IO.T'apyct, I. I'onocuiuenko,
C. T'onuapyk, T. Hanuenko, O. JIxxadapora, O. Hpo3n, O. ly6enko, O. €myx,
H. 3agupak, I Kupumox, H. KnmoukoBa, A. KoBanbuyk, T. Kosomoelp,
B. Konmnako, = O. Kononenko,  O. Kpotiok,  O. Ky3emenko, M. Kyxap,
M. Jlommmpkuii, C. JIynin, M. Menbank, O. Minienko, C. Heunnopyk,
O. Heuwraiino, C. OBuapyk, O. [Tacentok, M. Iumsik, T. Ilnyrarap, C. Ilotanenko,
I. Pymak, O. Psa6uenko, B Cepmrok, O. CupenbhikoB, O. Cutriko, €. Co00Ib,
O. Conrok, B. Cymenko, JI. Tamiii, 1. Tomopa, T. ®yneit, FO. Hlepenin, 1. Ipyo,
O. IOmkesny, €. SIkoBeHKO Ta 1H.

[IpoTe 3a3HaveHi BUEHI MPOAHATI3ZYBAIN JIUIIEC OKPEMI aCTEKTH MPHUHIIAITY

3MarajgbHOCTI B aAMIHICTPAaTHBHOMY TMIPOIIECi, 30CEPEKYIOYH CBOi HAYKOBIi

2 Hemmuposcrka O. [IpuHIMI 3MaraiabHOCTI CTOPIH Ta HOTO peanizalis B CYAOBiH MPaKTHIl: aBTOped. TUC
... kKaun. ropun. Hayk. Kuis, 1999. 16 c.; Jlyria C. IIoHATTS NpHUHIMITY 3MaraibHOCTI ¥ cymoBoMy mporeci. [IpaBo
VYkpaiam. 2010. Ne 3. C. 126-131; Jlem’sik B. Peanizatist npuHINITY 3MaraibHOCTI Y TOCTIOAAPCHKOMY CYIOYHHCTBI.
Cynosa Brnamga. 2011. URL: http://vl.arbitr.gov.ua/sud5004/pres-centr/news/8365/; Kopoex C. TIpobnema peanizarrii
MIPUHLIUITY 3MarajabHOCTI B IUBLIEHOMY CYJIOYMHCTBI. Cynosa BJaja. 2012. URL:
http://kia.court.gov.ua/sud2690/1j/4q/52617/; Omnanacenko O. TIpuHIMI 3MaraibHOCTI B aJMIiHICTPATHBHOMY
CYJIOUYMHCTBI 3a yJacTiO BIHCHKOBUX 4acTHH MiHicTepcTBa 000poHHM YKpaiHu: aBToped. AuC. ... KaH[. IOpUI. HAYK:
12.00.07. Kuis, 2014. 19 c.
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MOIIYKH Ha OUIbII 3arajJlbHUX, CHEHIaIbHUX YW CYMDKHHMX acleKkTax Teopil
aJMIHICTPATUBHOIO MPaBa 1 MPOLECY Ta aAMIHICTPATUBHOIO CYJJOUUHCTBA.
3B’A30K po00TH 3 HAYKOBUMHM IPOrpaMaMH, IUIAaHAMH, TeMaMH,
rpanramMu. Jlucepraiiro BHKOHAHO 3 YpaxXyBaHHSM IIOJIOKEHb 3acaJHUYUX 1
MpPOrpaMHUX JOKYMEHTIB, a caMe: YToJIM Mpo acouialilo MDK YKpaiHOHO Ta
E€pponeiicekum  Corozom; Crpaterii cranoro po3BuTKy «Ykpaina — 2020»,
cxBajeHoi Ykazom IIpesunenta Ykpainu Bim 12.01.2015 Ne 5/2015; Crparerii
pedopMyBaHHS CYJA0YCTPOIO, CYJIOYMHCTBA Ta CYMDKHHUX NPABOBUX IHCTUTYTIB Ha
2015- 2020 pp., cxBanenoi Ykazom llpesunmenta Ykpainm Bim 20.05.2015 Ne
276/2015; HarmionansHoi cTpaTerii y cdepi npaB JIIOJAUHHU, 3aTBEPIKEHOT YKa30M
[Ipesunenta Ykpainu Big 25.08.2015 Ne 501; Crparerii npiopuTeTHUX HAIpPSIMIB
pO3BUTKY TipaBoBOi Hayku Ha 2016-2020 pp., 3aTBEpIKEHOI MMOCTAHOBOIO
3aragbHUX 300piB  HarmioHanbHOi akajzemii MpaBOBUX HAayK YKpaiHU BiA
03.03.2016, a TakoX OCHOBHHMX HampsMiB HAYKOBUX JOCHiKeHb HarioHanpHOT
akazaewmii BHyTpimHix crpaB Ha 2014—2017 pp., cxBaneHux pimeHHsm BueHoi pagu
akanemii (mpotokos Ne 28 Bix 29 xoBtHs 2013 p.). Tema nucepraiii 3aTBepKeHa
Buenor pagoro HarionansHoi akagemii BHYTpiliHiX crupaB (mpoTokost Ne 1 Bix 26
cigus 2016 p.).

Merta i 3aBaaHHs gocjiakeHHs. Mema poOOTH TOJNATaE B TOMY, 100 Ha
OCHOBI aHaJI3y CYYaCHUX JIOCSATHEHb IOPUJMYHOI HAyKH, aJMiIHICTPATHUBHOTO
3aKOHOJIaBCTBA, MPAKTHKY 3/IIICHEHHS aAMIHICTPATHBHOTO CYIOYHHCTBA IPOBECTH
TCOPETUYHUIN aHali3 MTPHUHIMIY 3MarajibHOCTI CTOpPIH B aJMiHICTPATUBHOMY
CYyIOYMHCTBI, a TaKOX 3alpolOHYBaTH HAYKOBO OOIPYHTOBaHI MPOIO3HUIIiT
CTOCOBHO BJIOCKOHAJIGHHS TMPAaBOBUX HOPM, SIKi PpEryiioTh JOCTIIKYBaHi
BiTHOCWHM IIIOJIO IiIBUIIIEHHS €(DEKTUBHOCTI AISUTHHOCTI aIMIHICTPATUBHUX CY/IiB.

JIJist MOCATHEHHSI METH TOCTIIKEHHS O0yJI0 TIOCTABIICHO TaKi 3A80AHHA:

— BUOKPEMHUTH  MiClle TMPUHIUITY 3MarajbHOCTI cepel MPHUHIIUIIIB
aJMIHICTPATUBHOTO CYJOUUHCTBA;

— PO3KpUTHU  3MICT TOHSATTA  3MAarajlbHOCTI B aJMIHICTPATUBHOMY

CYJIOYMHCTBI;
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— BU3HAYUTU  OCOOJMBOCTI  3aKpIIJIEHHs Ta  peanizauii  OpUHIUIY
3MarajibHOCT1 CTOPIH B PI3HUX TaTy3sIX MPOIECYalbHOTO MPaBa;

— PO3KpPUTH 3MICT TMOHATTA M O3HaKU CTOPIH B aJAMIHICTPATUBHOMY
CYJIOYMHCTBI,

— OXapaKTepHu3yBaTU TpaBa, sKi 3a0e3MedyroTh HEOOXIAHI MpolecyaibH1
MO>KJIMBOCTI JUIsI BIZICTOIOBAHHS MO3UIII CTOPOHU;

— 3’SCyBaTH POJb CyAy B 3a0e€3MedeHH] MPUHIUITY 3MarajibHOCTI CTOPIH B
aJMIHICTPATUBHOMY CYJIOYMHCTBI;

— PO3KPUTH  OCOOJMMBOCTI  MpPOIECY JOKa3yBaHHS SIK  IHCTPYMEHTY
3a0e3Me4eHHs 3MarajabHOCTI CTOPIH;

— BU3HAYHUTH MICIIE MPOIECYaTbHOT MPAKTUKH €BPOINEHCHKOrO Cyly 3 MpaB
JIOJIMHYU B aJIMIHICTPATUBHOMY CYJOYUHCTBI;

— pO3poOUTH HAYKOBO-TIPAKTUYHI PEKOMEHJalli 1 Npomno3uuii 070
BIOCKOHAJIGHHS TPaBOBOI perjamMeHTallli peaiizanii NPUHIMIY 3MarajibHOCTI
CTOPIH B aAMIHICTPATUBHOMY CYJIOYMHCTBI.

06 ’exm OocniodcenHs — CYCIUIbHI BIIHOCHHM, [0 BUHUKAIOTh y 3B’SI3KY 3
peaizaiiero NPUHIMIY 3MarajibHOCTI CTOPIH B aIMIHICTPATUBHOMY CYJIOYHUHCTRI.

Ilpeomem  Oocnidocennss ~—  TIPUHLUIN ~ 3MarajJlbHOCTI  CTOpIH B
aMIHICTPAaTUBHOMY CYJIOYMHCTBI.

Metoan nociigkeHHsi. MeTOHOJOTIYHOIO OCHOBOIO  JOCHIKEHHS €
CHUCTEMa METOJIIB HAyKOBOTO Mi3HAHHA. /[iartexmuunuii METOM JI1aB MOXIIHUBICTb
c(hOpMyITIOBaTH HAYKOBY HOBW3HY BHIIOTO A0S «BIIEPIIIE», PO3KPUTH CYTHICTH
3MarajgbHOCTI B aAMIHICTPATUBHOMY CYAOYMHCTBI (mimpo3ain 1.2) Ta aBTOpChKe
BU3HAYCHHS TOHATTA «JIOKa3yBaHHA B aJMIHICTPATUBHOMY CYJOYMHCTBI
(mimposmin 3.1)

[Tpy HammcaHHi nucepTaiii BUKOPUCTOBYBABCS 3arajlbHOHAYKOBHUH METOJ
CUCMEMHO20 aHai3y, SIKUN J03BOJUB KOMIUIEKCHO MpPOAaHaNi3yBaTH IOJOKECHHS
Konctutyuii Ykpainu, KoHBeHIii mpo 3aXuUcCT MpaB JIOJUHU 1 OCHOBOMOJOXKHUX
CBO0OJ, BITYU3HSIHOTO 1 3apyOLKHOTO aAMIHICTPATUBHOTO 3aKOHOJABCTBA,

MiJI3aKOHHUX HOPMATHUBHO-TIPABOBUX AaKTIB CYJOBOi 1 BMKOHABYOI TUIOK BIIAJIH,
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MPAKTUKY IX 3aCTOCYBaHHS, CyIOBlI HIpeleaeHTH €BpOoNeichbKoro cyay 3 MpaB
JTIOJIUHM, cTaTUCTU4H1 nani (migpozaum 1.1, 1.3, 3.1). Meton yszacanvrenus
3aCTOCOBYBaBCs sl (biKcallii 3arajJilbHUX O3HAK Ta BJIACTUBOCTEN aHaII30BaHUX
SIBUII], TIO3UIIIM Ta TyMOK BUYCHUX, HAYKOBHX ITIIXO1B CTOCOBHO PO3yMIHHS 3MICTY
MPUHIMITY 3MarajibHOCTI (miapo3aun 1.2).

OcCHOBHHMM cepejl CHeliaTbHO-IOPUIUYHUX METOIIB OYB ¢hopmanvHo-
ooemamuyHuil METOJ, SIKWA BUKOPUCTOBYBABCS MPAKTUYHO Y BCIX HIAPO3ALIAX
aUcepTalii Ta JaB MOXJIMBICTh IpOaHaNi3yBaTH BITYM3HAHE 1 3apyObKHE
3aKOHOJ/IAaBCTBO Y «YHCTOMY» BHIJISAI 0€3 BpaxyBaHHS COLIaJbHUX, MPUPOITHO-
MPaBOBUX Ta MICUXOJIOTTYHUX OCOOTMBOCTEN aHAIII30BaHOT MPOOJIEMATHKH.

Meron xnacugikayii naB MOXIWBICTh 3MIMCHUTH TOJAUI 3a BU3HAYCHUMU
KpUTEPIsIMU CyO’€KTIB 1 00’ €KTIB aMIHICTPATUBHO-TIPOLIECYATbHUX BITHOCHH, Ta
OKpPEMHMX HOBHUX BITHOCHO OJHOPIIHMX MPABOBUX eJeMEeHTIB (miapo3aum 2.1, 2.3);
JI02IKO-CeManmuyHuti METOJl BUKOPUCTOBYBABCS Il (DOPMYBaHHS Ta YTOYHEHHS
HOBITHBOT'O TOHATIMHOTO amapary (miapo3aim 1.2, 2.1, 3.1); nopisusnvHo-
npasosuil METOJl J1aB 3MOTY BUSBUTH HAWOUTBIN CIIYIIHI, €(QEeKTHBHI IMPaBOBI
MOJIOKEHHSI IIOJI0 BUKOPUCTAHHSA TPHUHIIMIY 3MarajibHOCTI ISl 3allO3UYEHHS Y
BITUM3HSHY CHCTEMY IIpaBa IUIAXOM aHaji3y Ta TOPIBHSHHS 3apyOKHOTO W
BITUM3HSHOTO 3aKOHOAaBcTBa (mimpo3ainu 1.3, 2.3, 3.2); meron mooeniosarts OyB
BUKOPUCTAHUHN ISl yIOCKOHAJICHHS II0YOTO BITUYM3HSIHOTO 3aKOHOJABCTBA IIOO
MiABUIICHHS €(QEKTUBHOCTI BUKOPUCTAHHS NPUHIIMIY 3MarajbHOCTI CTOPiH B
aJMIHICTPaTUBHOMY CYIOYHHCTBI (po3nimu 1, 2, 3).

Emnipuuny  6a3y  O0ocnioxcenHsi CTAHOBIATBH: y3arallbHEHHS —CYJIOBOT
MPaKTUKH;, 1HQOpPMAIiifHI JTUCTH CYIOBOI TUIKA BJIQJH;, CYJOBa CTAaTUCTUKA
(aHAMITHYHI MaTepiasy 1 OIVIAIW IIOJO CTaHy 3JIMCHEHHS aJMIiHICTPATHBHOTO
CYJOYMHCTBA, OCHOBHI MTOKa3HUKH 3JIIHCHEHHS aIMIHICTPAaTUBHOTO CYJIOYMHCTBA);
mpakTuka €BPONENCHKOTO Cyy 3 MPaB JIFOJIUHM; MOJITUKO-TIPABOBA MyOIIIIHCTHKA
Ta JOBIJIKOBI BUIAHHS.

HaykoBa HOBHM3HAa OTPUMAHMX Pe3yJbTATiB TOJNATa€ B TOMY, IO

JUcepTallis € OJIHIEI0 13 MEepIIMX IMpailb, IO MPUCBIYEHA KOMIUIEKCHOMY Ta
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CUCTEMHOMY JOCIIKEHHIO IOPUANYHOI PUPOAN MPUHLIUITY 3MarajibHOCTI CTOPIH
B a/IMIHICTPaTUBHOMY CYJOYMHCTBI. KOHKpEeTHUI BHECOK B HAYKOBE PO3POOJICHHS
IOPUHIMIY 3MarajbHOCTI B aJAMIHICTPATUBHOMY CYJOYMHCTBI TOJSAra€e B
OOTpYHTYBaHHI TEOPETUUHUX TMOJIOKEHB, TPOMO3UIIIH 1 pEKOMEH A1}, 110 MICTATh
€JIEMCHTH HayKOBOI HOBHU3HHM, 30KpeMa:

enepuie:

— PO3KPUTO CYTHICTh 3MarajlbHOCTI B aIMIHICTPAaTUBHOMY CYJIOYMHCTBI, sIKa
noJisira€ 'y TIepEeKOHaHHI cTopoHaMu (MO3MBa4eM, BIAMOBiTaueM abo ix
OpelCTaBHUKaMU) CYAJIB aJMIHICTPATUBHUX CyAIB Ta IHIIMX YYaCHHKIB
aJIMIHICTPaTUBHOTO TIPOIIECY, IO 3aiHATA HUMH IOPUJAMYHA TIO3UIlIS Yepes
JIOBEJICHHS MaTepiaJIbHUX 1 TMPOIECyAIbHUX JTOKA31B Ta MUISXOM peajizarlii 1HITuX
npaB y aaMIHICTPAaTHBHOMY IIpOIECi BIgOOpakae ICTUHY B aJMIHICTpaTUBHIN
CIIpaBi;

— chOpMyITbOBAaHO ABTOPCHKE BH3HAYEHHS IMOHATh <«JIOKa3yBaHHS B
aaMIHICTPaTUBHOMY  CYIOYMHCTBI», TMiJ SKUM TMPOMOHYETHCS  PO3YMITH
BPETYyJbOBaHY aJIMIHICTPAaTUBHO-TIPOIIECYaTbHUMU HOPMaMHU JISTIbHICTE CY0’ €KTIB
JI0OKa3yBaHHs, CIIPSIMOBaHY Ha 30MpaHHA, MOJAHHS, OLIHKY, OIJIsA, 3a0e3eueHHs,
JOCIIIJDKCHHs, BUTpeOyBaHHA a00 THUMYacoBE BUJIYYCHHS JOKa3iB 3 METOHO
3’siCyBaHHS 00 €KTUBHOI ICTHHM Ta CHPAaBEUIMBOTO BUPIMICHHS IyOJIYHO-
IIPaBOBOTO CIIOPY Ta «KJIOMOTAHHS B aJMIHICTPATUBHOMY CYJAOUYHMHCTBI», i IKHM
PO3YMIEThCS 3BEPHEHHS YYACHHUKIB aIMIHICTPATUBHOTO TMpPOIECYy 10 CyAy i3
MpOXaHHSIM  TpO  COpUSHHS y  peamidamii  3akpimieHux  Komekcom
aJMIHICTPAaTUBHOTO CYJOYMHCTBAa YKpaiHM iX MpoIleCcyalbHUX MpaB i 000B’SI3KiB
i 9ac MPOBA/KCHHS y KOHKPETHINM aJMIHICTPAaTUBHIN CIpaBi 3 METOIO 3aXUCTY
CBOIX IpaB, CBOOO/] Ta 3aKOHHUX 1HTEPECIB;

VOOCKOHANEHO!

— KaTeropiiHe PO3yMIHHS «IO3WBayYa, K Cy0’€KTa 3MarajJbHUX CTOPIH B
aMIHICTPAaTUBHOMY CYIOUYMHCTBI», SIK (13U4HOT a00 HOPUAUYHOI 0OCOOH, sKa
rnojiaja aaMIHICTPATUBHUN TO30B J0 aJMIHICTPATUBHOTO CYJIy CTOCOBHO 3aXHCTY

mpaB, cBOOOJ Ta 3aKOHHHMX IHTEPECIB, MOPYIIEHUX Cy0’€KTOM BIAJHUX
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MOBHOBA)X€Hb, AJMIHICTPAaTUBHO-NIPOLIECYalbHI MpaBa SKUX HOJATAlOTh Y
KOMITETEHIII [0/10 MT0/1a4l KJIONOTaHb, MMOSCHEHb, JOBO/IIB Ta 3allepeyYeHb, y4acTl y
JOCIIPKEHH] JTOKa3iB, BUCIIOBJIEHHI CBO€1 JyMKH, 3aJaBaHHI NUTaHb Ta Mojadyl
3arepeyeHs;

— HAYKOBI TOJIOKEHHSI CTOCOBHO peati3allii MpoIecyaqbHOro MpaBa CTOPIH,
SK MOXJIMBOCTI 3asiBUTU BIABIJ BIAMOBIAHUM Cy0’€KTaM IMPOBAKEHHS, 30KpeMa
TIOJIOXKEHHS II0JI0 MOXKITUBOTO OCKap:KEHHS yXBaJIM TPO BIABIA CyIfi, KW Mae
peani3oByBaTUCS CYJIOM Ti€i I1HCTaHIli, sIKa Ma€ MpaBO IMEperyisfjiaTtu CyIoBl
pILICHHS;

— HayKOBI MiAXOIHM MIOJ0 MICIS MPOIECyalbHOT MPAKTUKUA €BPOMEHCHKOTO
Cyly 3 TpaB JIIOJWHU TPU PO3TISAl CIpaB B aIMIHICTPATUBHHUX CyJaX MUISIXOM
BUOKPEMJICHHS Ta BHSBICHHS  OCOOJHMBOCTEH  3aCTOCYBaHHS  MPHHIIHITY
3MarajbHOCT1 CTOPIH B OT0 IiSNIBHOCTI;

OMPUMATU NOOAILULO2O PO3BUMKY:

— MOJIOKEHHST IIOJI0  MICIl TMPUHLHUIY 3MarajbHOCTI Cepel  IHIIUX
MPUHIUITB aJIMIHICTPATUBHOTO CYJOUYMHCTBA, SIKUM € TOXIAHUM BiJ MPUHIIUIIIB
BEPXOBEHCTBA IpaBa 1 PIBHOCTI YCIX YYacCHHUKIB aJMIHICTPATUBHOTO IPOIECY
nepesl 3aKOHOM 1 CyJIOM Ta OJTHOYACHO 3aCaJHUYUM TOJO0KEHHSM BHUIIOTO PIBHA
JUIS. TIPUHITUITB JIUCIO3WTUBHOCTI, OQIIIHHOr0 3’gCyBaHHS BCiX OOCTaBHH Y
CITpaBi, TIACHOCTI 1 BIIKPUTOCTI aIMIHICTPATUBHOTO TIPOIIECY;

— HAYKOB1 TIOJOKEHHS CTOCOBHO METH KOHKYPEHTHOI OOpoThOUM mpH
peamizaiii TPUHIUIY 3MarajlbHOCTI, SK 3acaj TCHXOJIOTii TmpaBa, SKI
BUKOPUCTOBYIOTHCA B aJMIHICTPATUBHOMY TPOIECI IIOJ0 TMEPEKOHAHHS CYAIIB
aJMIHICTPATUBHOTO CYAY Y CBOIH MPaBOTI, AKa BiOOpaXkae iCTUHY MO CHpaBi, IPH
BUKOPHUCTaHHI ycix HE3a00pOHEHUX aJAMIHICTPATHBHO-TIPOIECYATbHAM
3aKOHOJIJABCTBOM 3aXO0/IiB IEPEKOHAHHS 1 MPOIECYyaTbHOTO 3ITKHCHHS,

— TEOPETHYHI1 TMIAXOAW IIOAO0 POJi Cyay B peamizamii  ITPUHIHAITY
3MarajbHOCTI CTOPIH, 3 YypaxyBaHHSM OCOOJIMBOCTEH, IO JaHWW TPUHIMI B

aJMIHICTPAaTUBHOMY CYJIOYMHCTBI TICHO MEPEIUIITAETHCS 3 TPUHIUIIOM O(]IIHHOTO
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3’sCyBaHHA BCiX OOCTaBUH CIIpaBU 1 JOMOBHIOETHCS AKTUBHOKO YYacTIO CYAYy B
MpoIIeci.

IIpakTuyHe 3HAYEHHHA OTPUMAHUX Pe3YJbTATIB MOJATaE B TOMY, IO
BUKJIAQJ€HI B JAHWCEpTallli BUCHOBKM Ta TMPOMO3HUIIl BIOPOBAIKEHI Ta
BUKOPHUCTOBYIOTHCS B:

— 3aKOHOMBOpHill pobomi — MiJl Yac MIATOTOBKH TMPOEKTIB 3aKOHOJABUMX
aKkTiB YKpaiHH, SKUMHU PETYJTIOE€ThCS IMOPSAAOK 3AIMCHEHHS aJMIHICTPAaTHUBHOTO
CYJIOUMHCTBA B YKpaiHi;

— NPaKmMuyHiu OisIbHOCmMI — y Tpolecl YJIOCKOHaJIeHHsI (YyHKIIIOHYBaHHS
CHUCTEMU aJMIHICTPATUBHUX CyniB (akT BIIPOBA>KEHHS Bumioro
aJMIHICTpaTUBHOTO cyay Ykpainu Bia 3 cepmus 2017 p.);

— 0CBIMHbLOMY npoyeci — MiJ] Yac BUKIAAaHHA TUCHUIUTIH «CyJacHi acTeKTH
aJMIHICTPATUBHOT BiJIMOBIIAIBHOCTI», «AJIMIHICTpaTUBHUU Tiporiecy, «IlybOmiune
aaMIHICTpyBaHHS» (aKT BIpoBakKeHHs HallioHanbHOT akagemii BHYTPIIIHIX CTIpaB
Bix 12 tpaBus 2017 p.);

— HAYK0B0-00CNIOHIU OisbHOCMI — JJISl TIOJABIIOT PO3POOKH TEOPETHUHHX
npoOjeM peanizaiii NPUHIMIY 3MarajbHOCTI CTOPIH B aJAMIHICTPATUBHOMY
CyIOYMHCTBI (aKT BIpoBa/pKeHHs HalioHanbHOT akajemii BHYTPINIHIX CIpaB Bif
17 tpaBus 2017 p.).

OcoOucTnii BHeCOK 3100yBaya. Y CHiBaBTOPCTBI HAIMCAHO 1 BHUJAHO JBI
ctarti «Micrie MporecyanbHOI MPAKTUKUA €BPOIEHCHKOTO Cymy 3 TpaB JIIOIUHHA B
aJAMIHICTPAaTUBHOMY CYIOYMHCTBI» Ta «OcoOiMBOCTI 3ac00iB JOKa3yBaHHA B
aAMIHICTPaTUBHOMY CyIOYMHCTBI». OCOOMCTHH BHECOK aBTOpa y IUX poboTax
cranoBuTh 0,25 m.a. Y nuceprarii imei Ta po3poOKH, SKi HaJeKaTh CIIBAaBTOPY HE
BHUKOPHCTOBYBAJIHCSI.

Amnpodanisi pe3yabTaTiB aucepranii. OCHOBHI TOJIOXXEHHS JUCEpTaIlii,
TEOPETUYHI Ta TPAKTUYHI BUCHOBKH 1 PEKOMEHJAIlli OMPIIIOAHEHI Yy BHUCTYIax
JUCEepPTaHTa Ha MDKHAPOJHUX HAYKOBO-MPAKTUYHUX KOH(pepeHiisnx: «PiBeHb
e(EeKTUBHOCTI Ta HEOOXIAHOCTI BIUIMBY IOPUIUYHOI HAYKW HA HOPMOTBOPUY

JUSTBHICTh Ta IOPUIUYHY MpakTUKy» (M. Jonenpk, 7-8 Oepesns 2014 p.),



24
«AKTyallbHI NHUTaHHS Ta MNOpoOJEMU MPABOBOTO PEryJIOBaHHS CYCHUIBHUX
B1JTHOCUH» (M. JIHINpONEeTPOBCHK,
4-5 xBitH 2014 p.), «AKTyanbpHI TUTaHHS Ta MPOOJEMHU MPABOBOTO PETYIIOBAHHS
CyCNUIbHUX BiTHOCHH» (M. JIHImponeTpoBchkK, 6-7 nucronanga 2015 p.), «CydacHi
npo0JeMu NpPaBOBOi CUCTEMM Ta JIEPKABOTBOPEHHS B YKpaiHi» (M. 3amopixoks,
27-28 motoro 2015 p.), «CyyacHl npaBoBi CUCTEMH CBITY B yMOBax rioOai3arii:
peaunii Ta nepcriekTuBu» (M. Kuis, 11-12 6epesns 2016 p.), «[Ipioputetun po3BUTKY
opunnuHux Hayk y XXI cromitti» (M. Oneca, 8-9 kBitHs 2016 p.), «[IpioputeTHi
HanpsIMU PO3BUTKY Cy4YacHOI IOpUIMYHOI HayKu» (M. XapkiB, 16-17 Bepecus 2016
p.), «CydacHi HayKOBI1 AOCHII>KEHHSI MPEACTABHUKIB IOPUAUYHOT HAYKH — IIPOrpec
3aKOHO/JAaBCTBa YKpainum wmanOytHporo» (m. Juinpo, 13-14 ciuua 2017 p.),
«IIpaBo, cycniiabcTBO 1 AepkaBa: dopmu B3aeMomii» (M. Kuis, 13-14 ciuns 2017
p.), «CyTHICTb Ta 3HAY€HHS BIUIMBY 3aKOHOJIABCTBAa HAa PO3BUTOK CYCHUIHBHUX
BiHOCHHY, (M. Opeca, 10-11 6epe3ns 2017 p.).
Crpykrypa Ta o0car aucepramii. JlucepTarlis cKiamaeTrbcs 13 BCTYIY,
TPHOX PO3ALIIB, MO0 OO0 €IHYIOTH BICIM MiJPO3JUIIB, BHUCHOBKIB, CITHCKY
BUKOpUCTaHUX pkepen (186 maiimenyBanb — Ha 19 cTopiHKax) Ta HOJATKiB.

OcCHOBHHMI TEKCT aucepTallii cTaHOBUTh 192 CTOpiHKH.
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PO3/LT I
TEOPETUYHI 3ACAJIU NPUHLUNTY 3MATAJBLHOCTI CTOPIH

1.1. Micue NPUHIUILY 3MarajbHOCTI cepen NPUHLUHUIIB
aAMIHICTPATHBHOI0 CyA04YMHCTBA

Peanizaiis 3aBaaHb aAMIHICTPATUBHOIO CYJAOYMHCTBA 1 HOro e(eKTUBHICTD
nepe0yBaroTh B MPSAMill 3aJIEXKHOCTI BiJl MPaBUIHLHOTO 3aCTOCYBaHHS CyJlaMU HOPM
MaTepiaJbHOro 1 MpoIlecyaibHOro mpasa. [ 11boro HeoOXiIHEe 3HAHHS 1X 3MICTY,
MICISl B CHUCTEMI IpaBa, CHPSIMOBAHOCTI, iX B3a€MO3B’S3KY 3 IHIIMMH HOPMaMH 1
IOPUAMYHUMH TIPUHIUIIAMH, SIKI B1IOOpa)KalOThCs Yy 3a3HA4€HUX HopMmax [3,
c. 158].

BiTun3HsHe agMiHICTpaTUBHE CYJOYMHCTBO MOOYAOBAHO HA 3acajiaX, y SIKUX
BiIOOpaXeHI OCHOBHI TpaBuja (GYHKI[IOHYBaHHA TIpaBa Ta 31HCHEHHS
npaBocyAas. 3HAUEHHS MPUHIIUIIB aJMIHICTPATUBHOTO MPOIECYAIbHOIO TIpaBa B
TOMYy, II0 B HHUX BIJ0oOpakarOTbCd HAMOUIBII XapakTepHI OCOOIHUBOCTI
aJMIHICTPATUBHOTO CYJJOYUHCTBA.

VY cyuacHiii aaMIHICTPAaTUBHO-TIPOIIECYabHIA HaAyIl 3HAYHA KUIBKICTh
HAyKOBHMX TMpallb MPHUCBAYECHA 3MICTY OCHOBHHMX 3acajl aJMIHICTPaTHBHOI'O
nporecy, 3okpema B.b. Asep’snoBa, [0.B. bwuraka, LIl I'omocHiueHka,
B.K. KonnakogBa, T.O. Komnomoerp, A.T. Kom3ioka, O.B. Ky3bMeHKo,
O.I1. PsgOuenxo To1wo.

[lepeniueHi HayKOBi pO3pOOKM BUCHHX-aAMIHICTPATUBICTIB MAIOTh 3HAYHY
IIHHICTh K (PyHIaMEHTaJTbHAa OCHOBA IJisl TMOJAIBIINX HAyKOBHUX BHCHOBKIB.
OpHak MUTaHHSA BU3HAYEHHS MICIS IPUHITUITY 3MarajibHOCT1 B CUCTEMI MMPUHITUIIIB
aJMIHICTPATUBHOTO CYIOYMHCTBA HE 3HAWIIUIO CBOTO HAJIEKHOTO BiIOOpakeHHS. 3
OISy Ha 1€, HAIIOK METOI0 € JOCHIKEHHS CHCTEMH IPHUHIIMIIIB
aIMIHICTPATUBHOT'O CYJAOYMHCTBA 1 BCTAHOBJIICHHS MICISl Cepell HUX MPHUHIIUITY

3MarajJibHOCTI.
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3a J0MOMOTOI0 IPUHIMIIB aIMIHICTPATUBHOTO CYJ0YMHCTBA BU3HAUAIOTHCS

HOro ocHOBa, MeTa, CKJIaJ YYaCHHUKIB MPAaBOBIIHOCHH, 110 BUHUKAIOTh B MPOIIECI

pO3IJIAly AAMIHICTpaTUBHUX CIpaB, o0O0CAr iXHIX MpoUeCcyalbHUX MpaB 1
000B'sI3K1B, CITIBBIAHOIIEHHSI CYJIOBUX MPOIEAYP TOIIIO.

[lonsaTTs npuHOMO (principum) Ma€ JATUHCbKE MOXO/KEHHS 1 O3Haydae
«TIEPIIOOCHOBAY, «BUXINHE KEpiBHE MOJOXKEHHS». [IpuHIMMNHM TpaBa NexaTb B
OCHOBI Oy/1b-AKO1 T'ajy31 IpaBa 1 IPaBOBOi CUCTEMH B LIJIOMY.

B 1opuauuHiii Hayli OpUHLMION TpaBa PO3YyMIIOTHCS B SIKOCTI KEPIBHUX
Hadaj, OCHOBHHMX MOJIOKEHb. TepMiH «IIPHUHIMII MpaBa» B HAYKOBIH JiTeparypi
IMCHYETBCSI TaKOXX IOPUANYHUM MPHHIIMIIOM, OCHOBHOKO i/I€€l0, BiANPaBHUM
HadajgoM, KEpiBHUM TIIOJIOKCHHSM. 3a3HaueHE pO3YMiHHS JaHOI HOPUANYHOT
KaTteropii MOXKHa 3yCTpITH y OUIBIIOCTI JOCHIJHUKIB SK MHHYJIOr0, TaK 1
CHOT'OJICHHSI.

OpHi BYEHI PO3TISAAAIOTh MPUHIMIM MpaBa SIK MPUHIUIKA YHHHOTO IpaBa,
AK1 BUCTYMAIOTh B SIKOCTI BIANPABHUX TMOJIOXKEHb (MPaBHII), 10 Oe€3MocepeaHbO
BXOJATh B MOro 3MICT 1 BHM3HAYalOTh 3arajbHy CIHpPSIMOBAHICTH MPABOBOIO
peryaoBaHHs CyCHUIBHUX BIHOCHUH. [IpWHIIMIIN HOPpMATUBHO 3aKpiIUIeHI B MpaBi
B SIKOCTI OCHOBHHX 1/1e¥, ChOPMYJIbOBAaHUX y BUIJISAA1 HOPM-TIPUHIIMIIIB, peabHO
BUPOXEHUX B MPaBOBUX HOpMax. l[IpuHuuMNM — 1me Te, 10 MPOHHM3YE IMPaBo,
BUSIBJISIE HOT'O 3MICT Y BUTUISIII BUXIIHUX, HACKPI3HUX 1JI€¥, TOJIOBHUX HOT0 Hayall,
HOPMAaTHUBHO-KEPIBHUX MOJ0KEHb.

3 mo3wuIlii OPUANIHOTO MO3UTHBI3MY BC1 TIPUHIIUIY TPaBa MPUHHITO TITUTH
Ha 3aKpiMieH1 JePKaBOl0 B HOPMax MpaBa 1 JOKTPUHAIBHI.

B Vkpaini npuHIUNN TpoIecyalbHIX Taly3ei mpaBa 3aKkpilieHi, B MEpIry
gyepry, B Koncturymii Ykpainu, 3akoni Ykpainum «I[Ipo cymoycTpiit 1 crartyc
cynaiB», Komexkcom anMiHICTpaTHBHOTO CYJJOYMHCTBA Y KpaiHU.

[Tix mpuHIMIaMH, 10 HOCATH JOKTPUHAIBHUN XapakTep, pO3yMIiIOThCA iAel
MPaBOCBIIOMOCTI, TMPaBOBOi Hayku. B 1JaHOMy BHUMAAKy ICTOTHOTO 3HAY€HHS

HaOyBae mpobsieMa TIIyMadeHHs 3aKOHOJIaBCTBA, a, OTXKE, HEMHHYYE 3'SIBIISIOTHCS
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PI3H1 MO3MUIIIT BUEHUX IIOAO0 KUIBKOCTI Ta HAOOpY MPUHIMUIIB TI€T UM 1HIIOT ramysi
mpasa.

[Ipu po3risial NPpUHLKIIB MpaBa, BUXOASYH 3 PI3HUX THUITIB IPABOPO3YMIHHS,
BOXJIMBOTO 3HAYCHHS HAaOyBa€ MHTAHHS IMPO MOMJIMBICTH 1X BUKOPUCTaHHS B
MIPaBO3aCTOCOBHOMY IMPOIIECi.

ButbmiicTe AOCHITHUKIB, SIKI BUBYAIOTh MPUHIUIINA TpaBa, JTOTPUMYIOTHCS
MO3UTUBICTCHKUX TMOMISIAIB 1 MOPUXOAATH 10 JYMKH TMPO HEOOXITHICTh iX
HOPMAaTHUBHOTO 3aKpiryieHHsA. Ha Hamr moryis, Takuid Miaxin BUNIPaBAaHUH, TSI
3a Bce, JUIS MPOIECYaTbHUX Tally3el MpaBa i CIY)KUTh JJIS OJTHAKOBOCTI CYJIOBOT
NPAaKTUKH, JTOTPMMaHHS MPUHILIMITY PIBHOCTI BCiX mepex npasoM 1 cyaom. Cyans,
SIKUH PO3TJIsae CIpaBy, MOCHIAETHLCSA HA MPUHIIUIMN TIpaBa, NEPII 32 BCE, B TOMY
BUIIAJIKY, KOJIM BOHH 3aKPITUICHI 3aKOHOAaBCTBOM.

OpnHak, ClIij 3a3HAYUTH, [0 HE BCI NPUHIUMIIM [paBa € MPUHIIUIIAMU
CYIOYMHCTBA, & TUIbKU Ti, SIKI MICTATh B cOO01 MOJOKEHHS MO0 MPOIECyaTbHUX
BITHOCHH SIK MDK CTOpOHAaMH B CyJi, TaK 1 MDK CyJoM 1 ocob0aMu, siKi OepyTh
ydyacTh y cmpaBi. ToMy miJ NpPUHUMIAMH CYJAOYMHCTBA JOLULUIBHO PO3YMITH
dbyHIaMmeHTanbHy GopMy MpaBa, IO XapaKTEPU3ye MOro CyTHICTh, BA3HAYAE BECh
HOT0 X1/ 1 B3aEMUHHU MK CYZI0OM 1 0co0aMH, siKi 0epyTh y4acTh Yy CIIpaBi.

[TpuHIMNU cynoYrMHCTBA MarOTh (yHIAaMEHTAJIbHE 3HAYEHHS, BU3HAYAIOTh
HAIPSIMOK PO3BUTKY 1 3MICT HE TUIBKH TEOPii, ajie 1 BIAMOBIIHOTO POIIECyaIbHOTO
3aKOHOJJAaBCTBA 1 TPAaBO3aCTOCOBUOI MpakTUKU. B iX cyBopomMy momepskaHHi
BOAYAIOTHCS TapaHTIi JOCATHEHHS TOCTABICHUX IMepei CYJAOYMHCTBOM MiIeH 1
3aBmanb. CaMe TPUHIUON CYJOYMHCTBA JO3BOJIAIOTH OCSTHYTH CYTHICTH
MPOLIECYAThbHOTO 3aKOHOJABCTBA 1 3a0€3MEUUTH aJIeKBaTHY peali3allito 1oro HopM
y IpaBO3aCTOCOBY1M MPAKTHILL.

[TpuHIIMNIU CyqOYMHCTBA IIHHI TUM, IO BOHHM MOXYTh CTaTH JDKEPEIOM
HOBUX 3aKOHOJABYMX TMOJOKEHb, TMPUCBIUYCHUX PETYIIOBAHHA CYCIUIBHUX
BIIHOCHUH, 110 BUHHUKAIOTh MPHU PO3MISIAI PI3HUX KATEropiil crpaB y cCyai, II0
B1100pakar0Th 0COOJIMBOCTI 3IMCHEHHS TOTO UM 1HIIIOTO BUIY CyaoYrHCTBa. Kpim

Ob0ro, HpUHOUIIM CYAOYHMHCTBA CIIPUAIOTH CI/ICTeMaTI/IBaHi'l' 3aKOHOJAaBCTBa, IO
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peryiroe TMUTaHHS oOpraHizamii 1 JisUIBHOCTI CyAiB, 3a0€3MeuyloTh €JIHICTh
MIPABOBOTO PETYJIIOBAHHS BITHOCHH, IO BUHUKAIOTH Y 3B'I3KY 3 PO3TIIAIOM CYIOM
CIPABH MO CYTI.

[TpuHIMNIN CyTOYMHCTBA MAIOTh BEJIMKE 3HAYCHHS ISl TIIYMA4YCHHsS] HOPM i
3aMOBHEHHS MIPOTAJIMH y MPaBOBOMY PETyJIIOBaHHI IisNIbHOCTI cyAiB. Ha ix ocHOB1
CyIl 3MIHCHIOE TIyMaueHHS ITOJO0KEHb 3aKOHOJABCTBA, JOKAIBHHUX HOPMAaTHBHUX
aKTiB.

OCHOBHOIO O3HAKOK MPHUHIUIIB OyIb-SIKOTO BUIY CYJAOYHHCTBA, B TOMY
YHCIIi 1 aAMIHICTPAaTUBHOTO, MOBUHHA OYTH iX yHiBepcaibHICTh. BoHa nmepenbauae
PETYISITUBHY POJIb MPUHIIMITB HA BCiX €TamaxX MpaBOBITHOCHMH BUHUKAIOTH IMPHU
po3MIsiAl B CyAax [UBUIBHUX, KPUMIHAJBHUX Ta aIMIHICTPAaTUBHUX CIIPaB.
[TpyHIMIN CYyTOYMHCTBA MOXKYTh BUPAXXaTHCS K B OKPEMHUX HOPMax 3arajibHOTO
3MICTY, TaK 1 B LIUIOMY pAJil NPOLECYyaIbHUX HOPM, B SIKMX MICTSTBhCS TapaHTii
peaizailii 3araJbHOIPABOBUX MPUITUCIB.

Pazom 3 THM, yHIBEepCcalbHHUI XapaKTep MPUHIIUIIB MPOSBISETHCSA 1 B TOMY,
10 3MiHA OKPEMHX MPOIECYaIbHIUX HOPM HEOOOB'I3KOBO CIPUYMHHUTH 32 COOOIO
3MiHY TNpUHIUNY. Tak, BCTAHOBJEHHS CHEIIaJbHOTrO, OUIBII TPUBAIOTO B
MOPIBHSHHI 13 3arajbHUM, TEPMIHY PO3TJISAY IMEBHOI KaTteropii crpaB, HE MOXKeE
CBIIYUTH TIPO BIACYTHICTH 200 3MIHY NPHUHIIMITY MPOLECYabHOI €KOHOMIl MpH
3MIMCHEHHI CYJOYMHCTBA.

Kareropii mnpuHIUMIIB CyIOYMHCTBA TOBHHHA OyTH BIIACTMBA BHIIA
IMITIEpATUBHICTD, IO BUSABISETHCSA Y BUMO31 3IIMCHIOBATH MPABOCYIS B TICBHOMY
MPUHIMIIAMEI TOPSIKY. 3aKOH HE 3aBXKIU 3MOXKE JIaTH YiTKl OJJHO3HAYHI MPUITHCH
JUTSL PETYJIOBAaHHS OKPEMHUX MPOIECYaTbHUX BITHOCHH. Y TaKOMY BHUIAJKY CY
BIIPaBi KEPYBATHUCS MPUHITAIIAMH TIPABA.

Y  mpaBo3acTOCOBYOMY MpolECi MNPUHUIMIN MPOLECYaJbHOrO0 MpaBa
JI03BOJITIOTh TPABWIBHO I3HABATH 1 BUKOPHUCTOBYBATH HOPMH MPOLECYATHHOTO
MpaBa, BUCTYMAIOTh B SIKOCTI HE3aNEPEUHUX BUMOT sl 3aKOHOTBOPYOI MPAKTHKH,
pO3p0o0JICHHS 1 NPUUHATTS BIAMOBIIHUX 1M 32 3MICTOM MPOLIECYaTbHUX HOPM Ta iX

yIOCKOHaNeHH. Mo)KHa TakoXX BIAMITHUTH, IO NPUHLOMOK ab0 3acaad € TUMH
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ABUILAMM, K1 MAIOTh (DYHKIIIIO CUCTEMOYTBOPIOIOUHX (DAaKTOPiB, aJ)Ke caMe BOHU
BUCTYNAIOTh SK 0a30Bl TOJOXKEHHs, $KI JieKaTb B OCHOBI MOOYIOBU Ta
(yHKIIOHYBaHHS TOro 4 iHIIOro siBuma [29, c. 88], B JaHOMY BHIAIKy —
aAMIHICTpaTUBHOrO cynounHcTBa. Came 3acaau BHU3HAYaIOTh, SK 31HMCHIOIOTH
CBOIO TIPOIIECYaJIbHY NISUIBbHICTD CY/IOB1 OpTraHd Ta YYaCHUKHU CYAOBOTO IMPOIIECY,
Ta XapaKTEePU3YIOTh MEX1, 3T1JIHO 3 SIKUMH Ta B MEKaX SIKUX BOHU MTOBUHHI JIISITH.

CTOCOBHO MOHSTTS MPUHITUITIB aJIMiHICTPATUBHOTO TPOIECYaIbHOTO MPaBa,
TO B IOPUIWYHIN JiTepaTypl ICHYIOTh KUIbKa MIAXOJIB 70 iX BHU3HA4Y€HHA. BoHwu
PO3IJIAIAl0ThCS SIK: KEpiBHI, HAWrOJIOBHIINII Ta HEMOPYIIHI MpaBuia 311MCHEHHS
aJMIHICTPAaTUBHOTO TMpollecy, 3akpimieHi y ctarrsx Koncrtutymii Ykpainu 1
3aKOHOJJaBYMX aKTax, SKI B IMIEpaTUBHIA (QOpMI pEeriIaMeHTYIOTh MHOBEHIHKY
YYaCHUKIB TaKOTO TpOIecy Ta y 3arajbHii (opmi BH3HAYAIOTH MPOLEAYPH
agMIHICTpaTUBHOTO cygoumHCcTBa [52, c¢. 102]; sk OCHOBa, TIOYATOK,
OCHOBOIIOJIOHI, HalOUIbII abCTpakTHI MpaBwia (OCHOBHI BHUMOTH, 3acaji), IO
BUCTYNAIOTh B SIKOCTI HE3alEPEUYHUX BUMOT, MOKJIAJCHUX B OCHOBY IISTIBHOCTI
aJMIHICTPATUBHOTO CYAY IIOAO CIpPaBeUIMBOTO BUPINICHHS Y HbOMY MIICYAHHUX
romy crpas [91, ¢. 136]; ocHOBHE HOPMATHBHO-KEPIBHE IMOJIOKECHHS, 00’ €KTUBHO
iCHyIOUe, SIK KaTeropis MpaBOCBIIOMOCTI B CHIIy HEOOXITHOCTI BPETYJIIOBAHHS
CYCHUTBHUX BITHOCHH, 3aKpiIUICHE y HOpMax IMPOIECYyaTbHOTO 3aKOHOJIABCTBA, Y
MeXKax SKOi 3IMCHIOETBCS 1 PO3BUBAETHCH aJMIHICTpaTUBHE TpaBocyaas [12, c.
60].

TakuMm YwHOM, TiJ TPUHIUMIIAMH aAMIHICTPAaTUBHOTO CYJIOYMHCTBA BUYCHI
MEPEBAXHO  PO3YMIIOTH  OCHOBHI  3acajad  Opradizamii 1  JiSTIBHOCTI
aJMIHICTPATUBHOTO CYAY; KE€PiBHI MOJOKEHHSI, SIK MPaBOBI MOTJIAIA Ha 3aBAaHHS 1
3aco0u AISUTBHOCTI Cyly TIO PO3TIIAY 1 BUPIIICHHIO aJIMIHICTPaTUBHUX cripaB [69].

[IpyHOHMIM  agMIHICTPATUBHOTO CYJAOYHMHCTBA TIOKJIHMKAHI 31HCHIOBATH
HACTYMHI QYHKITIT:

- PEeryjIoTh CYCHUIbHI BITHOCHHHU, IO BUHUKAIOTh MPHU PO3IIISIAL CyJaMu

aMIHICTPATUBHUX CIIPAB;
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- COpUAIOTH CHUCTEMAaTH3allii MpPOIeCyalbHOIO 3aKOHOAABCTBA, IO
perjiaMeHTye MOPsAOK 3A1MCHEHHS aAMIHICTPAaTUBHOIO CYy/IOYNHCTBA;

- MalOTh OCHOBOIOJIOKHE 3HAYEHHS I TIIYMAyeHHS HOPM 1 3allOBHEHHS
NporajiiH y TMPaBOBOMY pPEryjlOBaHHI aAMIHICTPATUBHOIO CYyJOYMHCTBA,
3a0€3M1e4yIoTh JOT1YHY M0O0YI0BY IHCTUTYTY aJAMIHICTPAaTUBHOTO CYJJOYNHCTBA;

- CHOYrylOTh €(QEKTUBHOMY 3aXMCTy Ta BIJHOBJICHHIO MpaB TPOMAJIsH,
MOPYIICHUX CYO’€KTaMU BJIAJTHUX ITOBHOBAYKEHb Ta iX IMOCAJOBUMHU 1 CITY’KOOBHMU
ocobamu.

3a3HayMMoO, [0  HAYKOBIIl  BUAUISIOTH  PI3HOMAHITHI  MPUHIUIHU
aJMIHICTPATUBHOI IOCTHIII Ta MPOMOHYIOTh 3HAYHY KUIBKICTh MIACTaB IS 1X
knacudikarii. Bognodac, Ko He 30cepeKyBaTUCh Ha Ha3Bax 3alpONOHOBAHUX
KacuikaiiHuX Tpym, a MpoaHaII3yBaTH JIMIIE X HANOBHEHHS, TO MOXHa
3pOOUTH BHCHOBOK, IO BOHH, MEPEBAKHO, BiIOOPaXKAIOTh 3arajibHO MPHUHATY B
Teopii CcyAoycTporo Kiacu@ikaliro MPUHIMIIB CyJIOYMHCTBA Ha 3arajibHi Ta
ramy3eBi. Came Taka kiacudikailis € JOTIYHOK, OCKUIBKM OCHOBHHUH aKIICHT
pPOOUTHECS HA TOMY, IO MPUHIMIIAMHU aJMIHICTPATUBHOTO CYJAOUYMHCTBA € BUXITHI
HOPMAaTUBHO-PETYNIOI0Yl Hayaia, 10 XapaKTepu3ylTh 3MICT 1 3aBJaHHS
IpaBoOCyAJsl 3 IyOJIIYHO-TIPABOBUX CIIOPIB, METOAM peajizailii TakuX 3aBliaHb,
CTPYKTYpy Ta crienudidHi pucu 1boro iHCTUTYyTY [176, c. 32].

Buxonsiun 3 BHIIE3a3HAYCHOTO, 0  3aralbHUX  TPHUHIHUIIIB
aJMIHICTPAaTUBHOTO CYJIOYMHCTBA, siKi 3akpirieHi B Korncturyiii Ykpaiau [55], mu

MOEMO BIJTHECTH HACTYITHI:

BCPXOBCHCTBO IIpaBa,

3aKOHHICTB;

PIBHICTH BCiX YYaCHHKIB MPOIIECY Mepe] 3aKOHOM 1 Cy/IOM;

3MarajJbHICTh CTOPiH Ta cB0OOJa B HaJaHHI HUMHU CYIOBI CBOIX JIOKA3iB 1
JIOBEJICHHI Mepe] CYJIOM iX MEePEKOHINBOCTI;
- IJIaCHICTh CYAOBOr0 MPOIECY Ta HOro moBHE (PIKCYBaHHS TEXHIYHUMHU

3aco0amMu;
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- 3a0€3NeYeHHs anesIifHOro Ta KacalliiHOro OCKAap»KEHHs PIIEHHS CYyny,
KpIM BUIMAJKIB, BCTAHOBJICHUX 3aKOHOM;

- YXBAJIEHHA CyJaMU pIIIeHb IMEHEeM YKpaiHu 1 iX O0OOB’S3KOBICTH [0
BUKOHAHHS Ha BC1M TepUTopii YKpainu;

- 3A1MCHEHHS IPABOCY IS CYJEI0 OJJHOOCOOOBO 1 KOJIETIEIO CY1B;

- HE3JIEKHICTb 1 HEAOTOPKAHICTh CY/JIIB Ta MiJIKOPEHHS iX TUIKU 3aKOHOBI;

- 3M1CHEHHS TpaBoCyAs MNPOPECIHHUMU CYIJsIMU Ta, Y BHU3HAYEHUX
3aKOHOM BHIIaJIKaX, HAPOJIHUMH 3aciAaTelsIMH;

- JIep>)KaBHA MOBA CYIOYMHCTBA.

Crnin 3BepHYTH yBary Ha Te, IO 3arajbHl NPUHIIUIN TaKOX MICTATHCS 1 B
3akoni Ykpainu «[Ipo cymoyctpiit Ta craryc cyaaiBy. [IeBHi 3 HUX 301raroThes 3
rajly3eBUMHM  MpUHIUIAMU, 3akpiieHuMu B Kojekci  aaMiHICTpaTHUBHOTO
CYyIOYMHCTBa, TMpOTE, HE 3BaXalOYd Ha 16, BOHU €, TaKk OWU MOBUTH,
«eynoyctpitHumMuy. CynoycTpiiHUMU € TPUHIUIN, 110 XapaKTepU3YIOTh
OpraHizalilo Ta JIISUIBHICTh, CTPYKTYPY Ta KOMIETEHIIIO CyAiB. Taki MpUHITUIN
3aKkpimioe B 3arasibHoMy Bursial Kouctutyiiss Ykpainu, Ta 06e3mocepenHbo
pEryiroe 1 Jerajidye BHILEBKa3aHWM crHeriaibHUN 3aKoH, SKUH BIIHOCUTH [0

OCTaHHIX TPUHITUTIN:

3MIMCHEHHS MPaBOCY//s B YKpaiHi BUKIIOUYHO CyAaMU;

HE3JIC)KHOCTI CY/IIB;

3MIMCHEHHS MPABOCY//S B paMKax BIIIOBITHUX CYJIOBUX IIPOILIECIYD;

3MICHEHHSI MPABOCY/I/IA HA 3acajaX BEPXOBEHCTBA MPaBa;

3a0e3IeueHHs] KOKHOMY TpaBa Ha CIPaBEIMBUN CyJI Ta MOBAry J0 1HIIUX
mpaB 1 cB0oOOJ, rapaHToBaHMX KOHCTUTYI€IO0 1 3aKOHaMU YKpaiHH, a TaKOX
MDKHApOJIHUMH JIOTOBOPAMH, 3Tr0jia Ha 000B’SI3KOBICTh SIKMX HajaHa BepXoBHOIO

Panoro Ykpainu;

PIBHICTH Tiepe] 3aKOHOM 1 CYJIOM;

TJIACHICTH 1 BUIKPUTICTh CYJIOBOTO IIPOIIECY;

31MCHEHHS CYJIOYMHCTBA Ta JUJIOBOJICTBA B Cy/IaX Ha Jep>KaBHIN MOBI;

000B’SI3KOBICTh CYJJOBUX PIIlICHb;
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- rapaHTyBaHHs MPaBa Ha OCKAPKEHHS CYJIOBOTO PIILICHHS;

- 0JIHOOCO0O0BICTH 200 KOJIETIABHICTD O3NSy crpaB y cyi [138].

3a3HaYMMO, 1110 KOJHE 3 BUJUICHUX MOJO0KEHb HE MPOrOJIOIIYETHCS CaMe SIK
«IIPUHIUIY Yy 3aKOHi. IX BMAINAIOTH BBa)KAIOUH, IO CaMe BOHM € OCHOBHMMH,
0a30BUMHU TOJIOKCHHSIMH, SIKI XapaKTEepPU3yIOTh OpPraHi3alilo Ta AiSUIbHICTD,
CTPYKTYpYy Ta KommneTeHU1to cyniB. He mictuth 3akoH 1 oKpemoi cTaTTi, sika O
3aKpirUIoBaia xoua O SIKIMCh MPUHIIMIIH, 110, 0€3MepeyHO, € MEBHUM HEO0JIIKOM
[138].

[Ilo & cTocyeTbcd Tally3eBUX NPUHILMIIB, TO BOHM B TMEpUIYy YEpry
3aKpimIoThea B cTarTi 7 Koaekcy aaMIHICTpaTUBHOTO CYJIOYMHCTBA YKpaiHH
(KACY). Ilig uuMy NpuHUOMIIAMHA PO3YMIIOTh BU3HAYalbHI 17I€i, 3TIHO 3 SIKUMH
BIIOYBA€ETHCS PETyJIIOBAaHHS BITHOCHH, 1110 BUHUKAIOTh y cPepi aIMIHICTPATUBHOTO
cynounHcTBa. Crnenudika ix moisirae B TOMY, II0 BOHU 3aKPIIUTIOIOTh BUXIIHI,
HOPMATHBHI TOJIOKEHHS, 110 BHU3HAYAIOTh 3MICT MPaBOCYIIs 1 € KpUTEpieM
IPaBOMIPHOCTI TIOBEIHKHA YYaCHHUKIB IPAaBOBIIHOCHH, IO BUHUKAIOTH Yy cdepi
IPaBOCYIs.

Jlo Takux nmpuHIuiiB Kojaekc BITHOCUTh HACTYIIHI:

- BEpXOBEHCTBO IPaBa;

- 3aKOHHICTB;

PIBHICTh YCIX yYaCHHKIB aJMIHICTPATHBHOTO IMPOIECY Mepe]l 3aKOHOM 1
cynoMm;

- 3MarajbHICTh CTOPIH, JWCIO3UTHBHICTH, Ta oOQililiHe 3'ICyBaHHS BCIX
00CTaBHH Yy CTIpaBi;

- TJIACHICTH 1 BIAKPUTICTh JIMIHICTPATUBHOTO TIPOIIECY;

- 3a0€3MeYeHHs]  ameNsIifHOTO Ta KacaI[iiHOTO OCKapXXEHHS pIlIeHb
aaMIHICTPATHUBHOTO CYAY, KpiM BHITaJIKiB, YCTaHOBIeHHX MM Koaekcom;

- 000B'SI3KOBICTH CYJJOBUX pIllieHb [46].

JIis mpaBUJIBHOTO PO3YMIHHS MICIHSI MPUHLMIY 3MarajbHOCTI B CHUCTEMI
MPUHIIKITIB aIMIHICTPATUBHOTO CYAOUYMHCTBA, PO3TISTHEMO KOXEH MPUHIIMUI OLIbII

JeTaJIbHIIIIE.
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Bepxoeencmeo npasa. Busnanus B YKpaiHi IPUHLUITY BEpXOBEHCTBA MpaBa
CBIIYHUTH MPO TapMOHI3AIlII0 HAIIOHAJIBHOI MPAaBOBOi CHCTEMH 13 €BPOMNEHCHKOIO
MIPaBOBOIO JOKTPHUHOIO, OCKUIBKM TE€PMIH «BEPXOBEHCTBO IIpaBa» MOXOJIUTH 3
aHrmiickkoi MoBH (Bin cioBocnonydyenns the rule of law) i o3navae «manyBanHs
npasay. Bnepie e nousarts 3actocyBaB y XIX cr. 6purancbkuit topuct A. [aiici.
VY 1ol yac BepXOBEHCTBO mpaBa y BenukoOpuTaHii po3yMinu sIK MaHyBaHHS B
Jep’KaBl  CyIOBUX PpIllI€Hb, MPEIEeJICHTHOIO0 TpaBa, WI0 3yMOBIIOBAJIOCH
0COOJIMBOCTSAMM 3arajibHOi cucTteMu mnpasa. [Ipore HaOUIBIIOro PO3BUTKY TEOPIs
BEPXOBEHCTBA TMpaBa JocArja B KpaiHaX KOHTMHEHTAJbHOI CHCTEMH IpaBa
(®panuisa, Himeuunna, Higepnanau Tta id.). Ilin BIiMBOM MOJITUKO-TIPABOBUX
JOKTpUH, 00TpyHTOBaHUX 11eonoramu enoxu [Ipocsitauirea (OK.-XK. Pycco, HIJL.
MonTeck’e Ta iH.), moyajao (popMyBaTHUCS YCBIJIOMJICHHSI BEpXOBEHCTBA MpaBa SK
BEPXOBEHCTBA MPUPOTHUX TIPaB i cBOOO ocobu [54].

Han3BuwaiiHo  BakJIMBUM Al CTAHOBJEHHS  aJMIHICTPATUBHOTO
CYJOUMHCTBA € 3aKpIiIUIEHHS NPUHIUIY BepXoBeHCTBa IpaBa B Hopmax KAC
VYkpainu 1, 30kpeMa, cnpoba 3akoHonaBlsg HaBecTH y cT.. 8 KACY TiymaueHHs
NPUHIUIy BEPXOBEHCTBA IpaBa, K BPAaxyBaHHS NPU BUPIILIEHHI CIPaBU CYJIOM
TOTO, IO JIFOJWHA, i1 MpaBa Ta CBOOOAM BH3HAIOTHCS HAWBUIMMHM I[IHHOCTSIMH Ta
BHU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh JISUIBHOCTI JIEp)KaBH; 3aCTOCYBaHHS CYIOBOi
npaktuku €Bpornelickkoro Cyay 3 IpaB JIIOJUHU; TapaHTOBAHE 3BEPHEHHS [0
aJAMIHICTPAaTUBHOTO CYAy JUIS 3aXHUCTYy TpaB 1 CBOOOJ JIOAWMHH 1 TPOMaJSHUHA
6e3mocepenubo Ha miacTaBi KoHcTuTymii Ykpainu; 3a00poHa BIIMOBH B PO3TISIL
Ta BHPINIEHHI aJAMIHICTPaTUBHOI CHOpaBM 3 MOTHBIB HEMOBHOTH, HESCHOCTI,
CYNEepPEWINBOCTI Y BiICYTHOCTI 3aKOHOJIABCTBA, SIKE€ PETYJIO€ CIIPHI BIAHOCHHH
[46].

BepxoBeHCTBO TMpaBa € YHIBEpCAIbHUM MPHUHIUIIOM, SKHI TOBHUHEH
YTBEP/KYBATUCh HA BCIX CTaAisSX MPOBAKCHHS B aIMIHICTPATHBHHUX CIPaBax,
TOOTO 3 MOMEHTY MOJAHHSA aJAMIHICTPATUBHOTO MO30BY 10 Cyay A0 HaOpaHHS
CYIOBUM DIIIEHHSIM 3aKOHHOI cwid. Peamizailiss 1bOro NPUHIUIY BUILUIMBAE 13

3aBJaHHA aJIMIHICTPATUBHOIO CYJIOYMHCTBA, IPHU LIOMY CJIiJI [aM’sITaTH Mpo HOro
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B3a€EMOJIII0 3 IHIIMMM TNPUHUUIAMUA aJMIHICTPATUBHOIO CYJOYMHCTBA, IO B
IIJIOMY CITY>KUATh YTBEPHDKCHHIO TPUHITUITY BEPXOBEHCTBA MpaBa y 3aXKCTi MPaB Ta
1HTEepeciB 0ci0 BiJ MOPYIIEHb B MyOaIYHO-NPABOBUX BigHOCHHAX [45, c. 171].

[IpyHIIMT  BEpXOBEHCTBAa  MpaBa  aAMIHICTPATUBHOTO  CYJOYMHCTBA
0e3nocepelHb0  XapaKTEepU3ye  PEXKUM  3AIMCHEHHA  aJMIHICTPaTUBHOTO
CYyJOYMHCTBA, 1 B I[bOMY pPaKypcl JaHWW NPUHUUI MOBUHEH NependayaTH, IO
ocoOu, sKiI 3AIACHIOITHh (DYHKIT aJAMIHICTPAaTUBHOI IOCTHUIII KpIM CYBOpPOIO
JOTPUMAHHS BiJIIOBITHO CAaHKIIIOHOBAaHUX MaTepiabHUX Ta MPOIECYaTbHUX HOPM
3aKOHOJJaBCTBA, MOBHHHI TaKOK BPAaXxOBYBAaTH i OCOOJIMBOCTI THUX YU IHIIUX MPaB
IPOMAaJIsH, SIKi TOM HaMaraeTbCs 3aXUCTUTH B aIMIHICTPATUBHOMY CY/Ii.

3a3HauMMoO, 10 JAaHUM TPHUHIUI HEOOXITHO BIAPI3HATH BiA TOAIOHOTO
NpUHLNITY, KUK QopMyntoeThest y cT. 8 Koncruryii YkpaiHi, 3riiHO 3 SIKOIO B
VYkpaidHi BU3HAETHCA 1 Jl€ NPUHIIMI BEPXOBEHCTBA IMpaBa, IO mHepeadadae
BepxoBeHCTBO KOHCTUTYIIIT Ta 3aKOHIB B i€papXii 3aKOHOJaBUMX aKTiB B YKpaiHi.

SIk mposiB MPUHIIUITY BEPXOBEHCTBA MpaBa, 0COOIMBO HEOOXITHO BII3HAUYUTH
3abopony, BcraHoBieHy KAC, y BIiIMOBI B pO3MJISAl Ta  BHUPINICHHI
aMIHICTPATUBHOI CTPaBU 3 MOTHUBIB HEMOBHOTU, HESICHOCTI, CYNMEPEWIMBOCTI UM
BIJICYTHOCTI 3aKOHO/IaBCTBA, SIKE PETYJIIOE CIIpHI BIIIHOCHHH.

B nmanomy Bumajky MoBa ijue mpo Te, IO HEBIQAHUN Cy0’€KT myOJidHO-
IIPaBOBUX BIIHOCHH MOBUHEH Yy Oyab-sIKOMY pa3i OyTH 3a0e3MeueHnit JOCTYIIOM 10
CYIOBUX BaXKeNB PO3B’s3aHHS KOHQIIKTY, SKHM BUHUK MK HUM Ta CyO €KTOM
BJIAJHUX TOBHOBAKCHb.

3 iHmoro OOKy, JaHWUW NPUHIMII BHUCTYMA€ IS TO3WBa4a TapaHTIEO
3a0€3MeUeHHs] FOPUCAUKIIIHHOT Ta MPaBO3aXWCHOI BH3HAYEHOCTI I dYac
OPUUHATTS 10 PO3MIAAYy 1 B TMOJANBIIOMY TMPOIECi BHPIMICHHS CIPaBH
aaMIHICTPAaTUBHOI IOPHUCHAMKIIII, IO IIOBHHHO HIBEIIOBATH TPOTAJIMHU Y
3aKOHOJABCTBI, SKE PETYIIO€ B3aEMOBIIHOCHHHM MDK CyO €KTaMH BJIaJHUX
MOBHOBA)XCHh Ta HEBJIQJAHHUMH YYaCHUKAMU aJMIHICTPATHUBHOTO CYIOYHMHCTBA.
BianoBigHo 10 1BOro MNPUHIUIY aJAMIHICTPATUBHUM Cyl HE MoOxe 0e3

apryMeHTailii BiIMOBUTHUCA Bi po3risiny cipasu [110, c. 80].
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3axounicms. llpUHIMI ~BEpPXOBEHCTBA IpaBa B  aJAMIHICTPAaTUBHOMY

CYJOYMHCTBI 3aCTOCOBYETHCS Yy TICHOMY 3B’SI3Ky 3 TaKUM TPHUHIHUIIOM, SK
3aKOHHICTb.

[IpyHIMO 3aKOHHOCTI CJiA BIAMEXOBYBATH Bl HPUHIIMITY BEPXOBEHCTBA
npaBa, BUXOJAYM 3 TOrO, 110 OCTaHHIM KpIM IHIIOTO Mepeadadae peryinroBaHHS
MPaBOBIIHOCHH Y IPABOBIH JeprkaBl HE OyAb-SIKUMHU 3aKOHAMU (Y LIUPOKOMY CEHCI
— OyIb-SIKHMU HOPMAaTHBHO-TIPABOBUMHU aKTaMH), & CaMe€ MPaBOBUMH 3aKOHAMHU
[18, c. 64].

Konekc anMiHicTpaTUBHOTO CyI0YMHCTBA YKpainu (cT. 9) BU3HAUae, 110 CyJ
IpU BUPILIEHH] CIIPAaBU KEPYETHCS MPUHIIMIIOM 3aKOHHOCTI, BIIMOBIIHO /10 SIKOTO:

- CyJl BUpIlIy€e crpaBH BinnoBiqHO A0 KoHCTUTYyLII Ta 3akoHIB YKpaiHu, a
TaKO’)XK MDKHApPOJIHUX JOTOBOpPIB, 3roja Ha OOOB'I3KOBICTh SKHX HaJgaHa
Bepxosnoro Panoro Ykpainu;

- CyJ 3aCTOCOBYE IHIIII HOPMATHBHO-TIPABOBI aKTH, NMPUUHATI BIAMOBITHUM
OpraHoM Ha IIJICTaBl, y MeXaxX IIOBHOBaXX€Hb Ta Yy CIIOCIO, mepeadadeHi
Konctutyiieto Ta 3akoHaMu YKpaiHu.

Y pa3i HEBIANOBIAHOCTI HOPMATHUBHO-NPaBOoBOoro akta KoHcTUTyMii
VYkpainu, 3akoHy YKpaiHu, MIKHApOZHOMY JIOTOBOpPY, 3rojila Ha OOOB'A3KOBICTH
akoro HajgaHa BepxoBHoto Pamoro Ykpainu, a0o IHIIOMY NMPaBOBOMY aKTy CYI
3aCTOCOBYE IIPABOBUM AKT, SIKUM Ma€ BUIY IOPUIAYHY CHUITY.

VY pa3i BUHUKHEHHS B CyJly CYMHIBY IiJi 4ac PO3TJISALY CHOPaBH IIOI0
BIJIMOBITHOCTI 3aKOHY YW IHIIOrO mpaBoBoro akrta Koucrurymii VYxkpainw,
BHUPIIICHHS TUTAaHHS PO KOHCTUTYIIHHICTH SKOTO HAJICKHUTh 1O IOPUCIUKIIIT
Koncrutymiitnoro Cyny Ykpaiau, cyz 3BepraeThest 10 Bepxosaoro Cyny Ykpainu
11 BUPIIICHHS MUTaHHSA cTOCOBHO BHeceHHs A0 KoncturyuiitHoro Cyny Ykpainu
MOJIaHHS 100 KOHCTUTYIIHOCTI 3aKOHY UM 1HIIOTO IPaBOBOTO aKTa.

ko MDKHApOJHHM JOTOBOPOM, 3T0Jla Ha OOOB'SI3KOBICTH SKOTO HajaHa
BepxoBuoto Pagoro Ykpainu, BCTaHOBJICHI 1HIIN MpaBWjia, HIXK Ti, 1110 BCTAHOBJICHI

3aKOHOM, TO 3aCTOCOBYIOTHCS IIpaBUiIa MIKHAPOJTHOTO JJOTOBODY.



36

VY pasi BiICYTHOCTI 3aKOHY, 110 PETYJIIOE BIAMOBIAHI MPABOBIIHOCUHU, CYI
3aCTOCOBYE 3aKOH, 1110 PETYJII0€ MOAI0H1 MPAaBOBIIHOCHHU (aHAJIOT1S 3aKOHY), a 3a
BIICYTHOCTI TaKOrO 3aKOHY CyJ BHUXOJUTh 13 KOHCTUTYUIMHMX MPUHLHUIIB 1
3arajibHUX 3acaj] paBa (aHajoris mpasa).

OTxe, NOpPUHIMN 3aKOHHOCTI B  AJAMIHICTPAaTUBHOMY  CYJOYMHCTBI
BU3HAYAETHCA TUM, L0 CyJA Y CBOil AISUIBHOCTI MPHU BUPIIICHHI CHpaB MOBUHEH
OPaBWIBHO 3aCTOCOBYBAaTM HOPMH MAaTepiaJbHOTO TpaBa /0 KOHKPETHUX
OPaBOBIAHOCHH, a TaKOX THM, IO 3IMCHEHHS MPaBOCYAJd HEMOXJIuBe 0e3
JOJICp)KaHHS HOPM  aJIMIHICTPATUBHOTO CYAOYMHCTBA. Bes MiSITBHICTH  CYOy
HiMOPSAIKOBaHA YHHHOMY 3aKOHOJABCTBY IIMOAO 3IHCHEHHS aJAMIHICTPaTHBHOTO
CYJOYMHCTBA 1 3MIICHIOEThCS Y BU3BHAYCHOMY HUM TPOIECYaTbHOMY TOPSAKY.

TakuM YWHOM, TPUHIMII 3aKOHHOCTI B aJIMIHICTPATUBHOMY CYJIOYMHCTBI
nependayae BUMOTY JO aJMIHICTPATUBHHUX CYAIB PO3TJSAaTH Ta BUPIIIYBATH
cpaBy y BiamoBigHocTi g0 KoHcTtuTymii Ta 3akoHIB YKpaiHH, CYBOpPO
JOTPUMYBATUCS HOPM MaTepiajibHOTO 1 IIpoliecyalbHoro npasa [84, c. 251].

Pignicms ycix yuacunuxie aominicmpamusnoz2o npoyecy nepeo 3aKOHOM |
cyoom. IlpuHIUI PIBHOCTI Tepes CYAOM € OCHOBOIO CY4YacHOi KOHIIEMIIil
CIpaBeJIMBOrO TMpaBocydas. Jlims KoOXXHOT JIIOJWHU Yy TPaBOBIM JepikaBi
HacaMIiepe 1 BAXXJIMBO MaTH JIOCTYII JI0 TIPABOCY IS 1 MOXKJIUBICTB BUIBHO, IBHJIKO,
OC3MEepelIKOIHO pealli3yBaTH MPaBO Ha CYJOBHM 3aXHCT HE3aJICKHO BIJ
HAJEXHOCTI JO TIEBHOI coImiaJibHOI Tpynu abo IHIMHUX TEPCOHATBHUX
XapaKTepUCTUK OCOOM.

HNanuit npuniun 6a3yerbesi, B mepmy depry, Ha cT. 24 Korcturyiii
VYkpainu, sika mependavae, 1Mo TPOMaJsIHH MalOTh PiBHI KOHCTHUTYIIIHHI mpaBa i
cBOOOM Ta € PIBHUMU TEepe]] 3aKOHOM, HE MOXKe OyTH MPUBLIEiB 41 0OMEKEHb 32
O3HAaKaMH PacH, KOJIbOPY IIKIpH, MOJITHYHUX, PETITHHIUX Ta IHIIUX MEPEKOHAHbD,
CTaTi, €THIYHOTO Ta COIIaJbHOTO TIOXO/KCHHS, MAaWHOBOTO CTaHy, MICIIS
MPOXXKMBAHHS, 32 MOBHUMH a00 THIIMMU 03HaKaMu [55].

AJle HE3BaXKa4M HA 3aKPIIJICHHS KOHCTUTYLIMHOTO MPUHIMIY PIBHOCTI

oco0U B CyCHUIBCTBI Tak 4M 1Hakumie Oyae 30epiraTUch HEPIBHICTh COLIAJIBHUX
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CTaTyCiB PI3HMX MPOIIAPKIB HACEJICHHS Ta MaTeplajJibHa HEPIBHICTh, OCKUIBKH
JIOIM  HEPIBHI 3a CBOIMU MPUPOJHUMHU 3A10HOCTAMH, XHUCTOM, OCBITOIO,
MparHeHHSAMH, POJIOM 3aHATh, CBIIOMICTIO Tomo. OmHoyacHO 3 UM cT. 129
KoHcTuTy1ii BU3Haya€e OJHIEID 3 OCHOBHMX 3acaJl CYyJOYMHCTBA PIBHICTH YCIX
YYaCHUKIB CYyJIOBOr0 TMpOLEeCYy Mepe] 3aKOoHOM 1 cynoM. Ha nbomy mosoxkeHH1
JOIUIPHO aKIIEHTYBaTH yBary, OCKUIBKA JO YYaCHHUKIB aJMIHICTPATUBHOTO
nporiecy, SKi 3MararmTbCs B Cy[i, HaleXaTh OpraHW JAep>KaBHOI BIaau, TOOTO
OpraHv, 3 SKHMH IHIII YyYaCHUKM MOXYTh 3HaxXOJUTHUCh Yy BIJIHOCHHAX
HiANOPSAKYBaHHSA, TOOTO 3a BIACYTHOCTI HaBiThb (pOpMajbHOI MPaBOBOi PIBHOCTI
[171, c. 27].

VY crarti 10 KAC Vkpainu mnpu pgetanizanii NPUHIUITY PIBHOCTI YCiX
YYaCHUKIB aJIMIHICTPATUBHOT'O TPOIIECY TEpes 3aKOHOM 1 CYJIOM 3aKOHOAaBIIEM
aKIEHTYETHCS yBara Ha JIBOX acIleKTax:

- yCl yYaCHUKH aJMIHICTPATUBHOTO MPOIECY € PIBHUMH IEpe]l 3aKOHOM 1
CyIIOM;

- He Moxe OyTu TmpuBUIeiB uYd  OOMEXEHb IpaB  y4YaCHHUKIB
aJMIHICTPATUBHOTO TPOIECY 3a O3HAKAMHU PACH, KOJIbOPY IIKIpH, MOJITUYHUX,
peNIriiHuX Ta IHIIUX MMePEeKOHaHb, CTaTl, ETHIYHOTO Ta COINIAIbHOTO MOXOKEHHS,
MalHOBOT'O CTaHy, MICIIS MPOKMBAHHSI, 32 MOBHUMH a00 1HITUMHU O3HAKAMH.

VY aaMiHiCTpaTUBHOMY MPOILIECI MPUHIIUI PIBHOCTI Ma€ Psii 0COOIMBOCTEH,
3YMOBJICHUX NPHUPOAOI0 IBOTO BUAY CYJOYMHCTBA. BpaxoByroum cy0’ €KTHHIA
CKJIaJ] TIPaBOBITHOCHH, CIIOPY B SKUX PO3TIIAA€ aIMIHICTPATUBHUN Cy[ (Cy0’ €KTH
BIAJHUX TOBHOBOXEHb — TPOMAJSHU) 1 SKI 3YMOBIIOIOTH TEBHY HEPIBHICTH
mo3uBaya 1 BIANOBIAaYa y MyOJIYHUX MaTEpiaibHO-TIPABOBUX BIAHOCHHAX, CY/I
mocizae OUThII aKTHBHY TO3UIlII0 B CYJOBOMY po3riisiai. B aamiHicTpatuBHOMY
CYIIOYMHCTBI CYJIJs HE MPOCTO BiJirpae poib apOiTpa, a ¥ Mae BXHUBATH BCiX
3aXO/IB IOJI0 BHPIBHIOBAHHS TMPOIECYAIbHUX IIO3MIIIH CTOPIH 3 METOO
3a0€3MeUeHHs X peajabHOi PIBHOCTI MEpe]l 3aKOHOM 1 CYI0M.

[Ipu npomy Tsrap AokasyBaHHsi Ma€ OyTH IMOKJIAJEHO Ha BIJANOBiJaya, IO

O3Haya€e 3BUIBHEHHS IMO3MBaya Bij JOKa3yBaHHS MPOTUIPABHOCTI, HE3aKOHHOCTI
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aKTa, SKUH oOckapxkyeTbcsi. OOOB’S3KOM TMO3MBaya € JOKa3yBaHHS (akTy
MOpYIIEHHS HOTo MpaB 4YM IHTEPECiB, HACTAHHS PEANBbHOI 3arpo3u I MOTro MpaB
YU IHTEPECIB, 3a3HAYEHHS peaibHOi a00 MOXKIIMBOT IKOAW. AIMIHICTPATUBHUM CYJ
3000B’s13aHUI  OXOPOHSTH IpaBa YYacHUKIB CYJOBOIO  aJAMIHICTPATHBHOIO
MpoLeCy, MOSICHIOBATH CTOPOHAM Ta IHIIMM Cy0’€KTaM iXHi MpollecyajbHi MpaBa
Ta OOOB’SI3KHM, MOMEpEeIKAaTH MPO HACHIIKA 1X HEHAJIEKHOTO BUKOHAHHS YH
3JIOBXKMBAaHHA LIUMU npaBamu [23, c. 183].

Inacnicme i giokpumicmos aominicmpamusHoeo npoyecy. I'macHiCTb Ta
BIIKPUTICTh @JMIHICTPAaTUBHOTO TMPOILECY SK MNPUHIUI aJMIHICTPATUBHOIO
CYJOYMHCTBA TICHO TOB’S3aHHWHA 3 IHIIUMHU aJMiHICTPaTUBHO-MIPOIECYyaTbHUMHU
npuHnuMnamu. Bin abo BucTynmae rapaHTi€el0 il  TEBHUX  PUHIUIIIB
aJMIHICTPATUBHOTO CYJOYMHCTBA, a00 caM peasi3yeThbCs 3a JIOMOMOTOK THX UM
THIIUX MPUHIUITIB.

Bumora rmacHoro 1 BIIKpPUTOrO  TPOBEIEHHA  CYJOYMHCTBA B
aaMiHICTpaTUBHUX cripaBax 3adikcoBaHa y cT. 12 KAC VYkpainu, sika CTaHOBUTH
3arajbHy HOpPMY MpaBa. 3MICT yKa3aHOi CTaTTl CBIQYUTh NpPO BUCOKHUH PIBEHb
HOPMATUBHOT'O y3arajibHEHHS.

BignoBigao mo crarri 12 KACY rimacHicTh aaMiHICTPaTHBHOTO IPOIECY
BUSIBIISIETBCSA B TOMY, IO 0COOH, K1 OEpYyTh y4acTh y CIIpaBi, a TaKOXK 0COOH, SKi
He Opany y4JacTi y CrpaBi, SKIIO CYJ BUPIIIIUB MUTAaHHS MPO 1XHi MpaBa, CBOOOIH,
iHTEpecH 4u OOOB'SI3KM, HE MOXYTh OyTH OOMEXEHi1 y TMpaBi Ha OTPUMAHHS B
aJMIHICTPAaTUBHOMY CY/I1 SIK YCHOI, TaK 1 TUCbMOBOI1 1H(OpMAILii II0/I0 pe3yTbTaTIB
posrmsany crpaBu. Hixto He mMoxke OyTM OOMEXEHHI y TMpaBi Ha OTPUMAaHHS B
aAMIHICTpaTUBHOMY Cyai iH(opmalii mpo aaTy, 9ac 1 MiClle PO3TJIANY CBOEI
CIpaBM Ta yXBajieHI B Hill cymoBi pimeHHsA. KoxkeH Mae mpaBo 3HAHOMUTHUCS B
YCTaHOBIICHOMY 3aKOHOJIaBCTBOM TIOPSIKY 13 CYJIOBHMH DIMICHHIMHU y OYyIb-sKii
PO3TIIAHYTIN Yy BIAKPUTOMY CYJOBOMY 3acilaHHI CTpaBi, SKi HaOpaiu 3aKOHHOI
cunu. lle mpaBo moke OyTH OOMEXKEHO BIAMOBIIHO /O 3aKOHYy B 1HTEpecax
HEpO3roJionieHHd KOH(D1AeHIIHHOT 1HpopMalLii Tpo 0co0y, Aep:KaBHOI UM IHILIOI

TaCMHI/IHi, 10 OXOPOHAETHCA 3aKOHOM.
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Posrnsin cpaB B aaMIHICTpaTUBHUX CyAaxX MpOBOAUTHCA Biakputo. Cyn
YXBaJIOI0 MOXE OTOJIOCHUTH CYyJOBE 3aciiaHHs ab0 HOro 4acTUHy 3aKpUTHUMH 3
METOI0 HEpPO3TOJIONICHHS JEP)KaBHOT UM 1HIIOI TAa€EMHUIl, IO OXOPOHSETHCS
3aKOHOM, 3aXHMCTy OCOOHUCTOTO Ta CIMEHHOro JKHUTTS JIOAUHHU, B IHTEpecax
MaJOITHROI YM HCIOBHOJITHBROI 0OCOOM, a TakoX B IHIIMX BHUIIAJKAX,
YCTaHOBJICHUX 3aKOHOM.

CxialHUKaMu TPUHLMIIB TJACHOCTI Ta BIIKPUTOCTI aJAMIHICTPATUBHOIO
CYJOYMHCTBA MOXXHA BH3HAYNTH:

- BIIKpUTHUMN, YCHUI CYyJTOBUHM pO3JIsj aAMIHICTPATUBHOI CIIPaBU;

- iH(OpMYyBaHHS yYaCHUKIB MPO JaTy, 4Yac 1 MICIe CYJOBOr0 3aciJaHHS,
BUKOHAHHS OKPEMHUX MPOIECYAThHHUX JiH, XiJl PO3TISAY CIIPABH Ta MPUHHATI y HIl
pIlICHHS;

- MIPaBO yYaCHUKIB mporiecy OyTH MPUCYTHIMH i Yac PO3IISIAY CIpPaBH
(moCTYIHICTB), MPAaBO HA O3HAHOMIICHHS 3 yciMa MaTepiajaMu CIIPaBH;

- iH(pOpMYBaHHS TPOMAJICHKOCTI TIPO TIPaBO OYTH MPHUCYTHIMU HA BITKPUTHX
3aCiJaHHIX;

- JIOCTYMHICTb JIJII TPOMaJICBKOCTI 1H(pOpMAIlli Mpo XiJ CIpaBH 1 MPUHHATI y
HIl pIIICHHS;

- 0e3mocepenHe (y 3aji CyIOBOrO 3acilaHHs) Ta OIOCepeaKOBaHe (uepes
3MI) cripuiinsTTs iHGopMmarii, mpaBo (GikcyBaTH ii B pi3HHI CIIOCIO;

- 000B’S30K YYaCHHMKIB TPOIECY Ta TPOMAICHKOCTI JOTPUMYBATHUCS
HOPSIKY CYZ0BOTO 3aCiIaHHS, BUKOHYBATH PO3MOPSAIKEHHS [OJIOBYIOUOT0;

- 000B’5130K Cyny 3a0e3MeunTd HaJaHHA Ta OTPUMAaHHS MPOLECYabHOT
iH(popMaIrii, CTBOPIOBATH YMOBH I ii JocTymHOCTI [85, ¢. 12.].

OO0’exkTHBHA B3a€EMOOOYMOBIICHICTh Ta 3B’S30K MPHUHIMITY TJIACHOCTI 1
BIIKPUTOCTI B aAMIHICTPATHBHOMY CYJOYHHCTBI YiITKO BiTOOPaXy€e€ThCS HABITh TIPH
HOTO CIiBBIIHOMICHHI 3 IHITUMHU TPUHITUTIAMHA aMIHICTPATHBHOTO TPOIIECY.

Hanpuknan, npuHUOun piBHOCTI yCIX YYaCHHMKIB MpOLeCY Nepes 3aKOHOM 1
CyZIoM O0OB’SI3KOBO MOBHHEH NepeadadaTi HaJaHHSI KOXKHOMY yYaCHUKY MPOLECy

MpaBO O3HAMOMIIIOBATHUCS 3 MaTeplalaMu CpaBH, TOOTO O€3MOCEPEaHBO 3aIEKUTh
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Bil BTUICHHS B CYAOBIA MPaKTUIl NOPUHIUIY TJIACHOCTI Ta BIAKPUTOCTI
aJMIHICTpAaTUBHOTO Tpoiiecy. Peanizalis 3acaau TJIaCHOCTI Ta BIAKPUTOCTI, TAKUM
YUHOM, CIIpUSi€ HE JMILIE BCEOIYHOMY, IMOBHOMY W 00’ €KTUBHOMY JTOCHIIKEHHIO
MarepiaiiB aJMIHICTPATUBHOI CIpaBH, ajleé ¥ CTBOPIOE YYAaCHUKAM CYIOBOTO
MPOIIECY peaibHy MOKJIUBICTH JJII CBOEYACHOTO Ta TOBHOTO 3/IIHCHEHHS HUMHU
npaB 1 000B’sI3KIB Ha OyIb-AK1i CTajall aAMIHICTPATUBHOTO MPOBAKEHHS.

Omxe, TIacCHUN Ta BIIKPUTHUH PO3IIIST aJMIHICTPATUBHOI CIIPaBU JT03BOJISE
NEePEeKOHATUCS Y TOMY, UM JOCHIIKEHI BCl OOCTaBUHU CIpaBH, YU JIHCHO BCl
YYACHHUKH aJMIiHICTPATUBHOTO IPOIIECY € PIBHUMH IEpea 3aKOHOM i CYJOM, YH
peaizyeTbes B CyIOBOMY 3acijaHH1 3MarajibHICTh CTOPiH To1o [16, c. 45].

3abe3neuenns anenayitino2co0 mMa  KACAYiUHO20  OCKAPIICEHHs  pilleHb
aominicmpamuegrnozo cyoy. Binnosinno ao crarti 13 KACY ocobam, sxi 0epyTh
y4acTh y CIpaBi, a Takoxk oco0aM, sKi He Opajiud ydacTi y CIpaBi, SKIIO CYI
BUPIIIUB TIMTaHHS TMPO iXHI TIpaBa, CBOOOIM, IHTEpPECH YW OOOB'SI3KH,
3a0e3meuyeThCsl TMpPaBO Ha amneisifiiiHe Ta KacaliiHe OCKap)KEeHHA pIllIeHb
aJIMIHICTPATUBHOTO CY/y, KpIM BUMAIKIB, BCTaHOBIEHUX MM Komekcom.

Arnensiiiine NMPOBaJPKEHHSI € OJHIEI0 13 (OpPM KOHTPOJIO 3a JiSIbHICTIO
CyIIB TIepIIOi IHCTAHIII BHINECTOSIIIUM CYAOM, TiJ Yac SKOro CyA amesiiiHol
IHCTaHIIl Teperysigae 3a aneysiiHOI CKaprow aJMIHICTpAaTHBHI CIpaBU Ta
CyJIOB1 pillICHHS Ha MPEIMET MPAaBUIBHOCTI 3aCTOCYBAHHS CYJOM IEPIIOi 1HCTAHIII
HOPM IIpaBa Ta BCTAHOBJICHHS OOCTAaBUH Y CIIPaBi.

IIpu 1boMy 111 cTajis aJMIHICTPATHBHOTO TPOIECY J03BOJISE BUIPABISITH
MOMIWIKH CYAIB TEPIIOi 1HCTAHINI Ta CHOPSAMYBAaTH iXHIO poOOTy, 3a0e3neuyroun
MpaBWIBHUN 1 OJHAKOBUW MIAXiJ JO 3aCTOCYBaHHS HOPM MaTepiadbHOTO 1
MPOIIECYAThbHOTO TIpaBa, a TaKOX Ma€ Ha METi MOMEPEAUTH TMOPYIIEHHS HOPM
mpaBa TpOMasTHaMU, OpraHi3allisiMH, MOCAJOBUMHU 1 CITYKOOBUMH 0COOaMH.

VY mepeBaxHii OLTBIIOCTI BUNIAAKIB CyJOBE PIIICHHSI OCKapXKye ocoba, sika
Oepe ydacTh y cripaBi. PazoM 3 TUM TakuM IpaBOM HajiijieHa i ocoba, sika He Opara
y4acTl y CIpaBi, aje CyJA BUPILIIMB MUTAHHS MpO ii MpaBa, CBOOOAM, IHTEPECU YU

000B’ A3KH.
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IIpote ocobu, siki He Opanu y4yacTi y CIpaBl, MalOTh IPABO OCKAPKUTH B
anessiiHOMY TOpSAAKY JIMIIE Ti CYyAOBI PpIIIEHHS, $KI 0e3MocepeaHbo
BCTAHOBJIIOIOTh, 3MIHIOIOTh a00 MPUIMHAIOTH MpaBa abo 000B'A3KM KX 0ci0, abo
ICTOTHO YTPYAHIOIOTH peai3aliio cBo0O/ Ta YIIEMJIAIOTh iXH1 IHTEPECH.

V BignoBigHoCTi 10 cT. 211 KAC VYkpainu npaBo Ha KacaliiiHe OCKapKEeHHS
MaroTh CTOPOHU Ta IHII1 0COOH, SIKI OEPYTh y4acTh y CIIpaBi, a TAKOXK OCOOH, SIKI HE
Opanu yyacTi B CIpaBl, SIKIIO CYJ BUPIIIMB NMUTaHHS NpO iXHI mpaBa, cBOOOAM,
iHTepecu U 000B’s3ku. [Ipm 1bOMY OCKap>KEHHIO B KacallifHOMY TOPSAKY
OiJIATal0Th CYIOB1 pIlIEHHA CyJ1y Mepuioi IHCTaHUII Micas iX meperyisaay B
anessiiHOMY MOPSAKY, a TaKOX CYIOBI PIIEHHS CyIy aneisiiHOl 1HCTaHIIT
MOBHICTIO 200 YacTKOBO, KpiM BUMaAKiB, nepeadauennx KAC Ykpainu.

30KkpeMa, € OCTaTOYHUMH Ta HE MIJISATalOTh KacalliHOMY OCKapKEHHIO Ti
yXBaJld Cydy amessiiiiHOi 1HCTaHIIii, sIKI BUKOHYIOThCS HeTaiHo. SIK mpukia,
HETailHO BUKOHYIOTHCS YXBaJIH IIOJ0 MEPErJisly MOCTaHOB Cyay Mpo:

- MPUCY/UKEHHST BUIIATH TMICHCIH, IHIIMX TMEPIOJUYHUX IIIATEXIB 3
Jlep>kaBHOTO OrOJKETY YKpaiHu a0o 1M03a0I0/KETHUX ACpKaBHUX (OHIIB — Y
MeXaxX CyMU CTSTHEHHS 33 OJIMH MICSIIb;

- MPUCY/KEHHS BUIUIATH 3apOOITHOI IJIaTH, 1HIIIOTO IPOIIOBOT0 YTPUMAaHHS
y BIJHOCHHAX MyOJIYHOT CITy>KOM — y MeXKaxX CyMH CTATHEHHS 3a OJUH MICSIIb;

- TMIOHOBJICHHSI Ha TIOCal Y BITHOCHHAX ITyOI19HOT CITY>KOH ;

- MPUITMHEHHS TTOBHOBAXXEHBb IIOCAJ0BOI OCOOM y pa3i MOPYHICHHS HEIO
BHUMOT I110JI0 HECYMICHOCTI,

- YTOYHEHHS CIHUCKY BHOOPIIiB;

- 00MeXXeHHsI 100 peatizallii mpaBa Ha MUpPHI 310paHHS;

- YCYHEeHHsI OOMeXeHb y peamizailii mpaBa Ha MUpHI 310panns. Heraiino
TaKOX BHKOHYIOTbCA M yXBalM CyAy ameisuiiiHOl 1HCTaHLii IIOAO Meperjsimy
MOCTAaHOB CYAY, IPUUHIATUX Y MOPSAKY CKOpodeHoro nposaxeHHs [50, c. 100].

Obos'si3x06icms  cyoosux piuwienb. B Hayll mnpolecyaibHOTO IpaBa
TPAIUIIHHUM € TJX1JI, BIAMOBIIHO JO SKOT0 OOOB’S3KOBICTH CYJOBOT'O PIIICHHS

pO3MIISIAAETBCA  AK ~ HACHIJOK  BCTYNMYy  pINIEHHA B 3aKOHHY  CHILY.
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3araabHO000B’ I3KOBICTh PIIIEHHS HEPO3PUBHO IOB’sA3aHa 3 WOro0 BUKOHABYICTIO,
OCKLTHKH JIUIIIE 3 BUKOHAHHSM CYZOBOTO PIllIEHHS JOCITAETHCS METa MPaBOCYIIS —
3aXUCT MpaB Ta IHTEpeciB 0coOou. OOOB’I3KOBICTH PILLIEHb CY/ly MOJISTAa€ TAKOXK 1y
nepen0ayeHiii 3aKOHOJABCTBOM  BIAMNOBIAAIBHOCTI 32 HEBUKOHAHHS CYJOBUX
pimens [167, c. 11].

OO0GOB’S3KOBICTh PIIICHHSI CYy 3YMOBJIEHA 3arajbHOOOOB’SI3KOBICTIO HOPMH
3aKOHY, Ha MIJICTaBl SKOTO yxBajeHe pimeHHs. CTOpOHU — MO3MBayY 1 BIJNOBIIAY,
OTPUMABIIM BiJ CyAy IMEBHE BHPINIEHHSA iX CHOpY, 3000B’sA3aHl MIAKOPHUTHUCS
cynoBoMy pimeHHro. [le BHUIIMBae i3 caMoi MPUPOAM TPABOCYIISA, 3 Tiel podi
Cyay, Ky BIH BIJIIFpa€ SIK OpraH jaepxaBu y cdepl 3aXUCTy ¥ OXOpPOHM MpaB Ta
3aKOHHHMX IHTEPECIB.

3aBasku 000B’A3KOBOCTI PIIIEHHS BIUIMBA€E HA BOJIO 3000B’s3aHUX CYO’ €KTIB
1 IPUBOAMUTH iX MOBEAIHKY Y BIAMOBIIHICTh J0 3aKPIMJICHUX Y 3aKOH1 JIO3BOJIIB Ta
3a00poH. AJle HaCKUIBKH O He OyJ0 BEJIMKHM 3HA4Y€HHS IIi€l BIACTHUBOCTI, 3MICT
3aKOHHOI CHJIM HE OOMEXYEThCS 1 HE MOXKE OOMEXYBAaTHUCA TLIBKH OJHIEIO
00oB’s13k0BicTIO [162, €. 168].

BignoBigao nmo crarti 14 KACY cynoBe pilieHHS, SKUM 3aKIHUyE€ThCS
pO3IJIsiA CIpaBH B AAMIHICTPATUBHOMY CY/i, yXBAJIFOEThCA IMEHEM YKpaiHH.
[TocTaHoBM Ta yxBajau CyAy B aJAMIHICTpAaTUBHUX CHpaBax, 110 HaOpaau 3aKOHHOT
CHJIH, € O0OB'I3KOBHMHU 710 BUKOHAHHS Ha BCii TepuTOopii YKpaiHu.

CynoBe pilieHHs] B aAMIHICTPATHBHOMY CYJOYMHCTBI — II€ aKT MPaBOCYJA,
YXBJICHUH 3T1IHO 3 HOPMaMU MaTepiaTbHOTO Ta MPOIECYaTbHOTO MpaBa 1 3riIHO 3
KOHCTUTYIIHHUMU 3acaJaMH Ta MPUHITUIIAMHU aIMiIHICTPATUBHOTO CYJIOYMHCTBA 1 €
00O0B'SI3KOBUM JI0 BUKOHAHHS Ha BCil TepuTopii YKpaiHu.

BusnavanpHuMHM  O3HAaKamMu, SKIi B TEpIly  4Yepry  OOyMOBIIOIOTH
000B’I3KOBICTH CYIOBOTO PIIICHHS, € HOTO 3aKOHHICTH Ta OOTPYHTOBAHICTb.

3aKOHHHUM € PIllIeHHs, YXBAJICHE CYJOM BIIMOBIAHO 10 HOPM MaTepiaabHOTO
MpaBa 3 ypaxyBaHHSIM IOPUANYHOI CHJIM IIPABOBOTO AKTY B i€papxii HAllIOHAJIIBHOTO
3aKOHO/IABCTBA, IIO PETYJIOE CIIpHI MPaBOBIAHOCHHH, MOAIOHI MPAaBOBIAHOCUHU

(ananoris 3akoHy), abo0 3a BIICYTHOCTI TakKOoro 3aKOHY - Ha I1JICTaBI
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KOHCTUTYLIMHUX MNPUHLMIIB 1 3aralbHUX 3acaj MpaBa (aHajorisi Ipasa),
NPUHIMIIIB ~ BEPXOBEHCTBA TMpaBa 3  ypaxXyBaHHAM CYAOBOi  TPAKTUKH
€BpONEHCHLKOTO CyMy 3 MpaB JIOJUHU MPU JOTPUMAHHI HOPM MPOIECYaTHHOTO
mpasa.

OOGrpyHTOBaHUM € PIllICHHS, YXBaJICHE CYJOM Ha MiACTaBl MOBHO 1 BCEOIYHO
3'sicCOBaHMX OOCTaBMH B aJMIHICTPATUBHIA clpaBi, MIATBEPIXKEHUX THUMHU
JI0Ka3aMu, skl OyJIM JTOCHIKEH1 Mijl yac CyJI0BOro pO3IJIsiAy cripaBu (y CYJOBOMY
3aCiJIaHHi, Y TOPSAIKY CKOPOUYEHOTO YK MHUCHMOBOTO TIPOBAKEHHS) 3 YpaxXyBaHHIM
BuMor ctaTtTi 70 KAC VYkpainu o0 HajleKHOCTI Ta JOMYCTUMOCTI JOKa3iB abo
o0OcTaBHH, sIKi HE MiIATAIOTh JOKAa3yBaHHIO, Ta BUCHOBKH CYAY PO BCTAHOBIICHI
00CTaBHHHU 1 MPaBOBI HACIiAKHU € BUuYeprnHuMH [136].

HHucnosumusnicmo ma ogiyitine 3'acysannsn ecix obcmasun y cnpasi. 1li
NPHUHIMITK  OC3MTOCEPEIHBO B3a€EMOTIOB’SI3aHI 3 TPHUHIIMIIOM 3MarajbHOCTI, IO
HiATBEPKYEThCS iX MpaBoBe 3akpimieHHs B oaHik ctatti KACY. Kpim BiacHe
npuHIMIy 3mMaranbHocTi, ¢T. 11 KAC Ykpainu perjameHTye NUCIO3UTUBHICTH B
aaMIHICTPAaTUBHOMY TIPOIIECI, sIKa O3HA4a€ MOXJIUBICTh y HOTr0 Y4YacHHKIB —
CTOpiH, TPeTiX 0ci0, iX mpollecyaabHUX NPEJCTaBHUKIB, OpraHiB Ta 0ci0, SIKUM
3aKOHOM HaJaHO TMPaBO 3aXMINATH IpaBa, CBOOOJM Ta IHTEPECH IHIIUX OCIO,
BUIBHO PO3IOPSIIPKaTUCh CBOIMH MPAaBaMHU MO0 MPEAMETY CIOPY.

Hampuxman, mno3uBad Mae mpaBo 3MIHUTH TiACTaBy abo Tpeamer
aJMIHICTPATUBHOTO TIO30BY, 30UTBIIUTH 200 3MEHIIUTH PO3MIp MO30BHUX BHUMOT,
BiZIMOBUTHUCS BiJ aJMIHICTPATUBHOI'O II030BY B OYIb-IKHM 4Yac 10 3aKiHYCHHS
CYJIOBOTO PO3TIIANY y cyai nepimroi iHcTaHiii. [To3uBay Takox BIpaBi BIAMOBHUTHCS
BiJl aIMIHICTPAaTUBHOTO MMO30BY 1 Yy Cy/li anemsAIiiHOT Y KacaliifHOi 1HCTaHIIil 110
3aKiHUCHHSI, BIJITOBITHO, aleIAifHOTO Y1 KacaIliiHOTO PO3TJIsAY.

Odimiitae 3’sicyBaHHS BCiX OOCTaBMH y CIIPaBi, K BU3HAETHCS y CydacHIU
IOpUANYHIN  JiTeparypi, € TPUHIOAINOM  aJAMIHICTPAaTHBHOTO  MPOIIECY,
MPOTUJICKHUM 3MarajibHOCTI 1 MPUTAMAaHHUM BHKJIIOYHO ITbOMY BHUAY Tporecy. Y
BIIMOBIAHOCTI 13 NPUHIUIOM OQIUIAHOCTI, CyJ Ma€ JIOCTIAUTH 32 BJIACHOIO

IHILIATUBOIO BAXKJIUBI ISl IPUUHATTS pilieHHs (aKTU4YHI 0OCTaBUHU MPABOBOIO
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CHOpY, BpaxyBaTH iX Mij Yac MPOBa>KEHHs Ta BCTAHOBUTH iX MpaBAUBICTh. T0OTO,
MOpsif 13 I0Ka30BOIO AISTILHICTIO CTOPIH, CYJl BIIACHOPYY, 3a BJIACHOIO 1HII[IATUBOIO
3IIACHIOE MEBHI 3aX0/I1 LI0J10 OKAa3yBaHHs y CIpaBi.

[TpuHmn ogiuiifHOro 3’sCyBaHHs BCIX OOCTaBHH y CIpPaBl BU3HAETHCS 1€ U
MPOTUJICKHICTIO MPUHIIUITY JUCTIO3UTUBHOCTI, OCKUTLKHM TIEBHUM YHHOM (GBYKYE»
MO>KJIMBICTh CTOPIH BUIBHO PO3MOPAJIKATUCH HATAHUMHU MTpaBaMu IIOAO0 MPEIMETY
criopy. Hampukman, y pa3i BiAMOBU TO3MBaya BiJ aAMIHICTPATHBHOTO IO30BY,
BU3HAHHS BIJINMOBIa4eM aJMIHICTPATUBHOI'O MO30BY a00 JOCSATHEHHS CTOPOHAMHU
NPUMHPEHHS CYJ 3000B’sI3aHUI MEPEBIPUTH, YA HE CYNCPECUUTUME 1€ 3aKOHY, UM
HE MOPYIIYBaTUMYThCS YHi-HEOy b MpaBa, cBoOO M, iHTepecH [ 105, ¢. 77].

TakuM  4YMHOM, 3aKpilUICHY  3aKOHOJABIEM  CHCTEMY  IPHHIIMITIB
aMIHICTPATUBHOTO CYJOUYMHCTBA BIIOKPEMJICHOI CTAaTTEH HEOOXITHO BHU3HATH
JOCHTh 3PYYHOIO 1 TPOrpecUBHOIO (HOPMOO ii BHpa)KeHHSA. AJDKe, SIK BiZOMO,
NpakTUKa BHUKJIAJEHHA MPUHIMUIIB TOTO YH IHIIOTO BHUAY TMpolecy y
pOIECYaIbHOMY 3aKOHOJABCTBI Yy BUIUISIII OKPEMHUX CTaTel 3aJMIIAETHCS HE
JOCHUTD MOIIHPEHOIO.

3 ommsny Ha BukiaaeHy y Hopmi KAC VYkpainu cuctemy NpUHIIMITIB
aaMIHICTPAaTUBHOTO TPOIIECY MOKHA BH3HAYMTH XapakKTepHi 11 O3HAKWU:
YUCJICHHICTh 11 €JIEMEHTIB — TMPUHIMIIIB;, I1€pPApXidyHICTh MOOYAOBH, TOOTO
PO3MIIIICHHS TPUHITUITIB Y CUCTEMI 1 IOCITaHHS Y HIM HAJIGKHOTO MiICIll Ma€e OyTH
YITKO OOTPYHTOBAHO, €JEMEHTH, fKi YTBOPIOIOTh CHCTEMY, MEpeOyBalTh ¥y
MIEBHOMY B3a€MO3B’ 513Ky MK CO00I0; B3a€MOJIisl €JIEMEHTIB CHCTEMH 3 ITPAaBOBUMU
IHCTUTYTaMH Ta TMPOLECYaTbHUMHU TIOJOKCHHSIMHU 3a3HA4eHOI raiy3l TIpaBa;
€HICTh Ta IUTICHICTh SK CHUCTEMH B IJIOMY, Tak, 1 il CKJIaAOBUX — IPUHIIMIIIB
aJMIHICTPATUBHOTO MPOIIECYaTbHOTO MPaBa.

[IpoTte, HaBeneHa CYKYMHICTH ii €IEMEHTIB — MPUHIUIIB — B iX €IHOCTI Ta
B32€EMO3B’SI3KY M€ HE PO3KPUBAE CHENHU(PIYHUX BIACTUBOCTEH 3arajibHHUX 3acaj
3M1MCHEHHS MPaBOCYAAs B aAMIHICTPAaTUBHUX CHpaBax. AJKe OKpeMi MPUHIIUIU

MalTh BJacHe, cnenudiuHe MPU3HAYEHHS, MO PI3HOMY PErjJaMeHTYIOTh OKpeMi
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npolecyainbHl MHUTAaHHSA, BU3HAYAIOTh IPABOBHUM CTaTyC YYaCHUKIB MYyOII4YHO-
npaBoBoro cropy [109].

DaxiBII-IPAKTUKH 3a3Ha4YaroTh, 1o 3aCTOCOBYIOUH IPUHLHUIT
aJIMiHICTPaTUBHOTO CYIOYMHCTBA, HEJOCTATHHO MPOCTO TMOCIATHCA HA HBHOTO IMPH
BUPIIIEHH] TOTO YW IHIIOTO CIOpPY, OCKUIBKM TOJA1 CyJOBE pIIIEHHS 1 HOro
MOTHBYBaHHSI HE OyAyTb 3pO3yMUIMMHU IJi 0CI0, K1 HE 3HAIOTh 3HAYEHHS I[bOTO
NPUHIUIY. 32 HASIBHOCTI HOPMATHUBHOTO TTOJOXEHHS, 1[0 KOHKPETU3YE MPUHITHII,
1loro HeoOX11HO 3aCTOCOBYBATH B CYJIOBOMY PILICHHI.

OcoOnuBicTh 0aratbox MpaBWJ AAMIHICTPATUBHOTO MpOIECYy, MOJIATaE B
TOMY, IO MpH iX (OPMYNIIOBaHHI, He OYyJ0 JOCTaTHHOI EeMIIPUYHOi Oa3u.
[Tomexkyau BOHU CTaly pe3yIbTaTOM TEOPETUYHOTO MOJICTIOBAHHS, 3all03UYCHD i3
3apyOKHOTO MPOIECY 1 HE MPOWILIM JI0 IBOro ampoOallir0 y HaIllOHAJbHIN
cynoBiii mpaktumi. ToMy KOXHOTrO pasy, 3acTOCOBYyruUM monoxeHHs Kopjekcy
aIMIHICTPAaTUBHOTO CYJOYMHCTBA, MOTPIOHO JaBaTH iM Take TIyMadeHHs, sike O
BUIUIMBAJIO 13 3aBAaHHS aJMIHICTPATUBHOTO CYJOYMHCTBA 1 MAaKCHUMAaJIbHO
BIJINTOB11aJI0 3MICTy Horo npuHImIiB [21, c. 138].

3BICHO, CHCTeMa TPHUHIUIIB aJMIHICTPATUBHOIO CYJAOYHMHCTBA HE
0OMEXY€ETbCSI PO3MIIHYTMMU HaMHU TPUHIMNAMUA. B ropuawdHiil Jjitepatypi,
HAIIPUKJIAJ, 1O HUX BIIHOCATH HAYKOBICTh, CTAAINMHICTD, JOCTATHICTD ITIICTAB JJIS
IpoIleCyalIbHUX PillleHb, OOOB’S30K OpraHiB CYJOYMHCTBA IIOBA)XKATH IIpaBa,
3aKOHHI IHTEPECH Ta T1IHICTh TPOMAJISH, CIIPaBEIJIUBICTh TOIIO. TaKOX BUALISIOTH
1 OuThbIll, Tak OM MOBUTH, NMPAKTUYHI MPHUHIUIIN: OpTaHi3alliiiHa HE3aJEeKHICTh
aJMIHICTPAaTUBHUX CY/iB, CYJJOBE KEPIBHHUIITBO MPOIIeCOM, 3a0e3MeYeHHs IpaBa Ha
3aXUCT 1 JOCTYMHICTh TaKOTO 3aXWUCTy, MOBHUW Ta BCEOIYHUUN PO3TIIAN CIpPaBH,
€KOHOMIYHICTh aJMIHICTPAaTUBHOTO TMPOIECY, MOCTYIHICTh aJMIHICTPATUBHOTO
CYyIIOYMHCTBA, IOPUJANYHA BU3HAUCHICTb 1 BIAKPUTICTh CYJOBUX DIIICHb
aJMIHICTPAaTUBHUX CY/iB, HE3AJICKHICTh, O€3CTOPOHHICTH 1 MPOdEeCiOHaTI3M CY/ITiB
aAMIHICTPAaTUBHUX CYAIB. AJie TMNHUTaHHA BUOKPEMJICHHS 1 HOPMAaTUBHOTO
3aKpIIJICHHS HOBUX MPUHLMUITIB aJIMIHICTPATUBHOTO CYJJOYMHCTBA € JUCKYCIMHUM 1

noTpedye OKPEeMOro HayKOBOTO JOCIIIKEHHSI.
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JlocnipKyroud MWUTaHHA TNPUHLUIY 3MarajibHOCTI B CHCTEMI NPUHLIMIIIB
aAMIHICTPAaTUBHOTO CYJOYMHCTBA, HEOOXIMHO BIJ3HAYUTH, 10 MOEJHAHHSI
3MarajpHOl 3acaad aJMIHICTPATUBHOIO MpOILECY 3 PIBHONPABHICTIO CTOPIH Y
MpoIiecl, AUCIO3UTUBHICTIO 3a0e3neuye BC1 MOXJIMBOCTI MOBHOTO 1 BCEOIYHOIO
BUKOPUCTaHHS CYAOBOTO 3aXUCTy IIpaB, CBOOOJ Ta IHTEpeciB ocolOu, sKa
3BEpHYJIacsl 10 aJAMIHICTPATUBHOTO CYJy 3a 3aXHUCTOM. 3acaja 3MarajibHOCTI
MOBHICTIO PEryJjio€e Bech Ipouec HaOyTTs (aKTUYHOrO Marepiayly, HEOOXITHOTO
IUI BUPILICHHS aMiHICTpaTUBHOI CIIpaBH, BU3Ha4Yae GOpMHU, METOIN Ta TPUHOMH
JIOCJIJDKEHHSI 1IbOTO  MaTtepially, peryjre [ii CTOpiH aJMiHICTPaTUBHOIO
NPOBAJKEHHS Ta aAMIHICTPATUBHOTO CyAY LIOJI0 30MpaHHS Ta aHali3y JOKa3iB,
MOCIITOBHOCTI BUMHEHHS IIUX MPOIIECYATbHUX /11l Ta iX MpaBOB1 HACIIIKH.
3MarajibHICTh CTOPIH TOJSATAE Yy MPOIECI JIOBEJICHHS CTOPOHAMH TIEpe
CYJIOM CBO€T MO3UIIIi y cripaBi (BUMOT YH 3alepeyeHb). 3MarajibHICTh peai3y€eThCs
nepenyciM depe3 JTI0Ka3yBaHHs, TOOTO MIATBEPIKEHHS CTOPOHaMU OOCTaBHH, Ha
Kl BOHHM TIOCHJIAIOTBCA JUIsI OOIPYHTYBaHHS CBOiX BHMMOI UM 3allepeycHb,
nokazamu. Came cTOpoHaM Haikpaie BiJoMi OOCTaBMHHU Y CHpaBi, caMe BOHH
HallKkpalle 3HalTh, SKUMU J0Ka3aMH 111 00CTaBUHU MO>KHA IMiITBEPAUTH.

O06’exTHBHA B3a€EMOOOYMOBJICHICTh Ta 3B’SI30K MPHUHIIUIY 3MarajibHOCTI 3
IPUHITMIIAMH aJIMIHICTPATUBHOTO CYJIOYHMHCTBA YITKO BITOOPAXKYETHCS MPHU HOTO
CHIBBIIHOIIEHH] 3 OCTAaHHIMH.

Tax, ymoBOIO peanizaiii TpUHIIMIY 3MarajibHOCTI BUCTYMA€E MpoliecyaabHa
PIBHOIIPABHICTH CTOPiH, OCKUIBKHM 3MaraTtucs y BiJICTOIOBaHHI CBOiX Cy0’€KTUBHHX
MpaB 1 IHTEPECIB CTOPOHU MOXKYTh JIUIIE 32 HASBHOCTI PIBHUX MPABOBUX YMOB i3
BUKOPHUCTAHHSM PIBHUX MPOIECYATHHUX 3aCO0IB.

OxpiMm Toro, mOOymOBa aIMIHICTPATUBHOTO CYJAOYMHCTBA Ha OCHOBI
MPUHITAITY 3MarajbHOCTI J1a€ MOXIJIUBICTH CTOPOHAM 1 0oco0aM, siKi OepyTh y4acThb
y cnpaBi, OUTbIl e()EKTUBHO KOPHUCTYBATHCS TIpaBamMH, WO HaJeXaTh iM B
aMIHICTPAaTUBHOMY MPONECI B CUJY MPUHIMNY AUCIO3UTUBHOCTI. L1 mpuHUImmm

OB’ s13aH1 MK COOOF0 1 MAarOTh B3a€EMHUI BIUIUB OJIMH HA OJHOTIO.
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TakuM 4YMHOM, TPUHIMUI 3MarajbHOCTI B aJMIHICTPATUBHOMY IPOIIECI
MoJIArae B MpaBax Ta OOOB’sI3KaX CTOPIH Ta IHIIMX 0ci0, siki OepyTh ydacTb y
CIpaBi, 100 MOJIaHHS JOKAa31B Ta y4acTi B iX JOCHIIIKEHHI, a TAKOX y 3MarajibHii
dbopmi mporecy, IO CHOpPsSMOBaHA Ha JIOCATHEHHS 3°SCYBaHHsS BCIX OOCTaBUH Yy
cripaBi, BCeO1YHIM mepeBiplll T0BOAIB Ta MipKyBaHb YYaCHUKIB aIMIHICTPATUBHOTO
npouecy. Peamizaiis 3acaau 3MarajgbHOCTI B aAMIHICTPATUBHOMY CYJOYMHCTBI
MOJIMBA JIMIIE TPU YMOBI JOTPUMaHHS I1HIIMX NOPUHIMUMIIB 311HCHEHHS

OpaBOCYAsl B aAMIHICTPATUBHUX CIIpaBax.

1.2. IToHATTS 3MaraJibHOCTi B aAMiHICTPATUBHOMY CYyA0YHMHCTBI

B cywacHmx yMoBax JEp>KaBOTBOPCHHS 3aXUCT TpaB JIIOJUHU i
rpomMajsHuHa, mnepeadadeHnx KoHcTuTyiiero YKpaiHW, BU3HAETHCS TOJIOBHOIO
JIOMIHAHTOIO B CYCIUIBCTBI, 0a3MCOM SKOTO € 3arajJbHOJIOJICHKI I[IHHOCTI. B
TAaKOMY CEHCl1 3MarajbHICTh CTOPIH SIK KOHCTHUTYIIIMHA 3acaja CyJOYMHCTBAa Ha
BITUM3HSHOMY IPYHTI MOTPEOy€E PO3BUTKY B KOHTEKCTI JEMOKpAaTHU3allii CyJ0BOTO
IPOIIECy Ta MPUBEEHHS HOTO OCHOB JI0 3araJIbHOBU3HAHUX MPABUIL.

HesBakatoum Ha 3HayHy KUIBKICTh HAYKOBHX JOCIHIJKEHb, MPOBEICHHUX
BITUM3HSHUMH 1 3apyODKHMMHM BYCHHUMH, y Teopii 1 MpakTHIll icHye Oararto
JTUCKYCIMHUX MHUTaHb OO0 peaiizaiii mpuHIUIy 3MaraibHocTi. Lle oOymoBiroe
HEOOXITHICTh JOCIIDKCHHS Ta TOMAJBIIOI PO3POOKH TEOPETUYHUX 1 MPUKIATHUX
CKJIJIOBHX I1i€1 mpoOieMHu Ha OCHOBI HAIpaIlOBaHb 3arajJbHO1 Teopii mpaBa, HAyKu
KOHCTUTYIIIHHOTO TpaBa 1 CYAOYCTPOIO 3 ypaxyBaHHSIM TMparHeHb YKpaiHu
aJanTyBaTH HalllOHATBHE 3aKOHOABCTBO J0 3aKOHOJIAaBCTBA KpaiH €BpONEiCHKOTro
Corozy.

KoHCTUTYHMIHNN MPUHIUI 3MarajibHOCTI CTOPIH BiJIOBITA€ TOJIOXKEHHIM
MDKHApPOJHUX HOPMATHBHO-TIPABOBUX aKTiB, 30Kkpema 1. 1 ct. 14 MixHapogHOTO
MaKTy PO TPOMAJSIHCHKI 1 TIOMITUYHI TpaBa, . 1 ct. 6 €Bpomneiicbkoi KonBeHiii
PO 3aXHUCT IpaB JIIOJWHU 1 OCHOBOIOJIOKHHUX CBOOOJ (X04a B IIMX aKTax JaHUMN

MPUHIIUII IPSAMO HE (POPMYITIOETHCS, ajie BUILIUBAE 13 3MICTY HABEJICHUX CTAaTEH).
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€Bporelichkka KOHBEHIISI € BaXKJIWBOIO 1 HaA3BHYAWHO BIUIMBOBOIO IS
3aJly4€HHs Yy IPaBOBY CUCTEMY YKpaiHM €BpONEHCHKUX MPABOBUX LIIHHOCTEH, SK1
CTOCYIOTbCS IpaB JIOJWHU 1 MalOTh BUCOKHI I'yMaHITapHUHM MOTEHUIad. YKpaiHa
MPOXOJAUTh NUISIX BIOCKOHAJIICGHHS MOJIeNIl HAIlllOHAJIBHOTO CYJIOYMHCTBA, IO €
OJIHUM 13 YUHHUKIB 1HTErpauli Hamoi KpaiHu B €BpONEHChKUI TPaBOBUN HPOCTIP.
EdeKkTuBHICTh LILOTO MPOLIECY 3HAYHOIO MIPOIO 3aJ€KUTh BiJl TOBHOMACIITAOHOTO
pedopMyBaHHS BITYM3HSHOI TIPAaBOBOI CHCTEMH HAa OCHOBI TPHHIMIIB Ta
CTaHIapTIB, M0 chOopMyBaKCs Ha 3arajJbHOEBpornerickkomy piBHi [140, c. 232].

3MarajapHICTh CTOPIH Ta CBOOOJA B HAJaHHI HUMHU CYIy CBOiX JOKa3iB 1y
JOBEJICHHI Tepea CylIoM IX TEPEeKOHJIUBOCTI TIYMAyWThCs SK OJUH 13
OCHOBOIIOJIOXKHHUX TPHHIIMIIB CYJAOYMHCTBA, IO WOMY MpHTaMaHHI y cdepax
OKpEMHUX CYJOBHX IOPUCAMKIIIH. 3MICT MaHOTO MPHHIHUIY 3aKPIIUTIOETHCS B
npoIecyaTbHOMY 3aKOHO/IABCTBI, ajie¢ CYTTEBUM /ISl 3a0€3IeUeHHS 3MarajibHOCTI €
BU3HAUEHHS 3MarajlbHOro TUIY CYIOYMHCTBA, KM XapaKTepU3YEThCs, MEpIl 3a
BCE, 3MarajbHICTIO CTOPiH [95, ¢. 366].

Konctutymiitna  3acaga  3MarajJbHOCTI  CTOpPIH €  CaMOCTIMHHUM
JEMOKPATUYHUM 1 MPOIIECyaTbHUM HAuaJoM, SIKE CTBOPIOE CIIPUSITIMBI YMOBH IS
MOIIYKY ICTHHH Ta TPUHHATTS CHPaBeIMBOTO CyaoBoro pimenHsa. [lix
3MaraJibHICTIO PO3YMIETHCS HaJIaHHSA CyAy B IUCHBMOBIM 4M 1HIIIHA MartepialibHii
dbopmi mporecyaibHO OOTPYHTOBAHMX BIANMOBiAEH ab0 3amepedyeHb MPOTH BCIX
¢dakTiB, JOKa3iB 1 MPABOBOTO OOTPYHTYBaHHS OOBHHYBauyeHHS (IMIO30BHUX BHMOT)
Ta 00CTOIOBaHHS Y BCTAHOBJIEHOMY 3aKOHOM TOPSIKY CBOiX a00 1HIHX (Yy>KHX)
MpaB 1 3aKOHHUX THTEPECIB.

Y TeopeTMYHOMY  HANOBHEHHI  CYTHOCTI  CYJOBOTO  3MaraHHs
MEPIIOYeproBOro 3Ha4YeHHs HaOyBa€ HAsSBHICTh JIOKa30BOi 0a3m, ajme B CeHCl
peasizalii 3MarajgbHOCTI CTOPiH € HeOe3MeYHNM 11 IOMOBHEHHSI aKTUBHOKO POJLTIO
cyny, mo oOyMOBjIeHAa OOOB'I3KOM BCTaHOBJICHHS OO'€KTUBHOI ICTHHH B CIIPaBi.
Taka aKkTUBHICTP BHSBISETHCSA B OCTATOYHOMY BH3HAUCHHI MpeaMeTa
JI0OKa3yBaHHs, 30MpaHH]1 3a BJIACHOIO I1HIIIATUBOIO HEOOXIMHUX JOKa3lB Ta B iX

nociimkeHHl. Tomy cya He TOBHHEH 30MpaTH 10Ka3| 3a BIACHOIO 1HII1aTUBOIO, a B
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JOKA30Bii MISAIBHOCTI Ma€ MIATH 3TIAHO 3 HaJaHWMH TMOBHOBaXKeHHSAMH. lle
CBITYUTH MPO HEOOXIAHICTh KOHCOJIAALIT 3yCHIIb SIK CYZy B MPOIIEC], TAK 1 CTOPIH B
acmeKTl peaizalli HUIMU CBOiX MpaB MpU BUPINIEHHI ciopy. B Takomy po3ymiHHI
O3HAaKU 3MarajlbHOrO CYJOBOrO MpOIECYy € HACTYNHHUMH: HAABHICTH CTOPIH 13
MPOTUIICKHUMHU MaTepiaJibHO-IIPABOBUMHU 1HTEpPECAMH; HAJAUIEHHS iX pIBHUMH
NpOIECyaTbHUMH TpaBaMU; HAsSBHICTh HE3aJEKHOTO CYAYy, SKHHA BHPINIyE
OpaBoOBUl cmip; MoTpeda po3MexyBaHHS MpaB Ta OOOB’SI3KIB CTOPIH 1 Cyny Ta
HaJIS)KHE 1X JJOTPUMAaHHS BCiMa y4aCHUKaMU CyI0BOro mportiecy [76, c. 11].

Mu moxemo noroautucsa 3 aymkoro C. B. JlyHiHa, skuil Bif3Hayae, 110
JIUIIe KOHCTUTYIIMHA 3acajia 3MaraJibHOCTI CTOPIH BIAITpae TaKy 3HAUYILY POJIb Y
KOHTPOJI1 32 BCIM niepedirom nojiiid y cynoBomy mnpoieci. Came depes ii BTUICHHS y
MOBHIM Mipl peami3yloThCsl TAaKOX 1HINI 3acaau: 3aKOHHICTb, PIBHICTh YCIX
YYaCHHUKIB Mepe]l 3aKOHOM 1 CYJIOM, TJIACHICTh CYZOBOTO Ipoliecy, 3a0e3neueHHs
amnessiHOro Ta KacalliiHOTo0 OCKapKeHHs, TOOTO Ti 3acaju, sKi MpUTaMaHHI BCIM
0e3 BHUHATKY (opMaM CyIOYMHCTBA, OCKUIBKM CTOPOHW 3alllkaBieHI Yy
CIpaBeJIMBOMY BHUPIIIEHHI IX TWPaBOBOrO crHopy. TakuMm YHWHOM 3acaja
3MarajbHOCT1 OINOCEPENKOBaHO, uepe3 I KOHTPOJIIOHUy (YHKIIIO, € TapaHTOM
3aKOHHOCTI, 00’€KTHBHOCTI, HEYNEPEHKEHOCTI Ta IMOBHOTH CYIOBOTO PO3TIISIY
crpaBu. Hiska iHIa 3acaja HE € TaKOK YHIBEPCAJbHOIO 1 BCEOXOILIIOIOUOIO 32
CBOIM 3MICTOM Ta HE BHUKOHYE CTUIBKM (QYHKIIH omHOoyacHo. Tomy BOHa
3aCIy’KEHO TIOCiIa€ HaJIeKHE MICIIe cepell IHIIUX OCHOBHUX KOHCTHUTYIIHHHX
3acajl Cyao4uHCTBa [75, ¢. 5].

AHaNI3yl0oud  CYTHICTh TPHUHIMIY 3MarajbHOCTI, HEOOXiTHO JlaTh
BU3HAYCHHS MOHATTIO 3MarajibHOCTI B3arami. Ha Hamry mymky, mpaBoB1 KaTteropii
CIPHUHIMIT  3MaraJibHOCTI» 1 «3MarajibHICTh» HE SBISIOTHCA 1JICHTUYHUMHU, B
3B’SI3Ky 3 UMM HEOOXigHO OLIbINe AETaabHO 3yNMHUHUTHCH HA 3MarajibHOCTI, SK
cnoco0i opranizaiii B3a€MOBITHOCHH Cy0'€KTiB, 1, 30KpeMa, B aIMiHICTPATUBHOMY
CYJIOYMHCTBI.

JloCiJIPKEHHS PUHIIMITY 3MarajbHOCT1 K CKJIAJHOTO COLIaJIbHO-TIPAaBOBOIO

SBUINA Tiepeadadae aHaji3 HE TUIbKM YMHHOTO 3aKOHOJIABCTBA, a W BUBUYCHHSA
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pPEaNBHOTO MPOTIECY HOT0 BUHUKHEHHS, 3MiHU 1 PO3BUTKY. TaKUM YHHOM, JIJIST TOTO
o0 riulile PO3KPUTH MpoOJieMy, OTpUMATH MaTepias sl TMOPIBHSAHHS 3
Cy4yaCHUM CTaHOM 3[IHCHEHHS JaHOTO NPHUHIMITYY, a B MiACYMKY NPUUTH 0
BHUCHOBKIB 1 TEOPETUYHOTO, 1 MPAKTUYHOTO 3HAYEHHS, HEOOXITHO MPOBECTU HOTO
JOCJIIJDKEHHSI 3 TOYKH 30py icTopuuHOi Metomosorii. Iled migxim m03BOJIUTH
MPOCTEKUTH BUHUKHECHHS 1 PO3BUTOK MPUHITUITY 3MarajbHOCTi, BU3HAYUTH HOTO
3HAYEHHS 1 OCHOBH1 (PYHKIIi B KOHKPETHHUI ICTOPUYHUN TMEPIOJ, a TAKOX JTACTh
MOJIMBICTh OKPECIIUTHU JISIK1 TeH ICHIII1 HOTO MOAAIBIIIOTO 3MIHH.

3MaranpHICTh HEJapMa BBAXKAETbCA OAHIE 3 HaaaBHIIMX (QopMm
BUPIIICHHS NPAaBOBUX KOHQIIKTIB. AJjie 11e 30BCIM HE O3Hayae€, 110 Ha MOYaTKy
PO3BUTKY JIEPKaBHOCTI ICHYBaJud HOPMH, SKI pErjaMEHTYBaJIM Xil CyI0BOT
JisUTBHOCTI, (POPMU yUacTi 1 Hiif, METOAM BUPIIIEHHS PO301KHOCTEH, 110 BUHUKAIIH.
JI>kepelloM TpaBa TEpeBaXHO OyB 3BHYAN SIK 3aralbHOOOOB’SI3KOBE IPABUIIO
MOBEJIHKH, SIKOTO JOTPUMYBAIUCH CHUIY TOILILHOCTI, @ TAKOX TPATHUIII] 1 3BUYKH,
TOOTO 3BHYal MO CyTi, 3aKpIIUIIOBaB came Te, IO CKIAIanocsi B PeE3yJbTari
OaraTopiyHOi  CyCHIIbHOI  TpPaKTHKU 1  BigoOpakaB  CHIIbHI  FOHOCTI.
3arajgbHO000B’ I3KOBOIO  XapakTepy 3BHuYai HaOyBayiM, SK TMPaBUJIO, B IpoOILECi
CYJIOBO1 JIISTTBHOCTI, KOJIM CTaBaJIU IiJCTABOIO JUISI BUPIIIICHHS CIIOPY, a00 HABMaKH
BKJIFOUAJIUCSl ¥ 3aKOHOAABYl aKTH, L0 SIBJSUTH COOOI0 3BOJM 3BHYAEBOTO TIPaBa.
OnHuM 3 TaKMX 3BHYAiB, IO BUHUKIIM 1 OyJIM 3aKpirieHi, Morjia OyTH 1 3MaraibHa
dbopma Benenns npouecy [158, c. 317.].

CynoBuii mpoliec MPOMIIOB JOBI1 YacH CTAHOBIICHHS B HAIIild JIeprKaBi.
[Tounnaroun mie 3 mepioxy Pychkoi mpaBmu, B YKpaiHi iCHyBaiM pi3HI THITH
CYAOBUX MPOIIECIB, 30Kpema: IIPUBATHO-TI030BHHU, PO3LIYKOBHH,
3BUHYBadYyBaJbHUN Ta 3MaraibHuid. [IpuBaTHO-030BHMI mporiec (ApeBHs Gopma,
HAIPUKIIAI, CTAPOPYCHKHM TPOIIEC) XapaKTEePU3yBaBCA MPUBATHUM KPUMIHATBHUM
MepeCIiTyBaHHsAM, B SIKOMY TMOTEPIUINNA caM MpPUHAMaB 3aXOJH JO0 3aXUCTy CBOiX
npaB. [lpu po3mrykoBoMy mpoiieci ICTOTHUMHM pHUCAaMHU € BIACYTHICTh MpaB y
0OBHHYBAYEHOT'O0 1 MOJKJIMBOCTI 3MaraHHs 3 OOBHMHYyBaueMm, TUM Ilaye, IO JJIs

bOT0 MPOIECY XapaKTepHE 3JIUTTSA B OJIHIM 0co01 QyHKIIT cyni, oOBUHYBaua 1
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3axycHHUKA. [lepmiM KpPOKOM O 3alpOBa/KCHHS 3MarajibHOCTI CTaB came
3BUHYBaudyBajbHMM npouec [111, c. 3].

[.B. HikiTiHa, aHani3yl04uM HaWBaXXJIMBIIIE JKEPEJIO CTApOJaBHLOTO IMpaBa
«Pycbky mpaBay» Ta IHIIl ICTOPUYHI JaHl, MNPUXOJUTH JIO0 BHCHOBKY, IO
3MmaraibHa (00BHHYBabHA) hopma mpoiiecy B Oyja HalJaBHIIIOW, 0 Oepe CBiit
MOYATOK 1€ Bil IEPBICHO-OOIMHHOIO JIaly 1 0COOIMBO BiJl MEPEyBABIIOTO MOSIBI
nepkaBu  mepiomy  BiicekoBoi  gmemokpatii  (IX-XI  cromitrs),  axui
XapaKTepu3yBaBCcsi 3MarajbHUM (OOBHHYBAJIbHUM) MPOLECOM BIAMOBIAHO [0
3BMYAiB POJOBOTO JiaJly 4YaciB BIMCBKOBO1 JE€MOKparii, ajge 3 BIIOMUMH iX
obmexeHHsMH [98, c. 14].

ToMy TOXOIKEHHSI TIOHATTS «3MarajibHICTh» B IOPUAWYHIN HayIll mepil 3a
BCE TOB’S3yIOTh 13 KpUMiHAJIBHOI (OPMOIO CyAounHCTBA. BOHO csrae cBoiMm
KOPIHHSM Y JIaJieke MHUHYJIE 1 TIOB’si3aHE 3 ICHYBaHHSM y CBITOBIM IOpUCIIPYIEHIIIT
IHKBI3UIIIHHOTO (PO3IIYKOBO-CIIITUOTO) THUIY MPOIECY, SKUU XapaKTepu3yBaBCs
MOETHAHHSAM B OJHOMY OpraHi Jep)KaBH — Cyli — (QyHKIT OOBHHYBadeHHS,
3aXMCTY 1 BUPILMIEHHS CIPaBH IO CYTi, MOPYIICHHSIM MpaB OCOOMCTOCTI, THM, IIO
oOBMHYBaueHUU (BIAMOBiMAY y IMBUIBHOMY YU aJMIHICTPAaTUBHOMY IIPOIIECi)
BBaXKaBCsI 00’€KTOM TpOIECYy, HE MaB JKOAHMX TpaB, a TaKOX KaTyBaHHSM,
Teopiero (popMaTbHUX JOKA31B TOIIO.

Inest 3mMara’nbHOCTI, K 371a€ThCS, BUHUKIA SK HOro mpotuBara. Ileprum
MOIITOBXOM /10 pedOpMyBaHHS CIiT40i POpMHU KPUMIHAIBHOTO MPOIECY MOcTaia
¢utocodis XVIII cT.., amke CymoBi TMOMWIKH, SKI Oylu 3yMOBIEHI
MpolieCyaTbHUMU TIPABUIIAMH 1HKBI3UIIMHOTO MPOIIECY CIIPHUSIN pePopMaliiitHOMY
pyxy B cdepi IOpUANYHOI JiTepaTypH, 3aKOHOJABCTBA 1 CyAOBOi MpakTHKU. [[o
IIHOTO PYXY aKTUBHO BKJTIOUMIIHCS aKaJeMii, yHIBEpCUTETH Ta HAYKOB1 YCTAaHOBH.

EneMeHTH CTapomaBHBOTO CyAOBOTO TPOIECY, TaKl SK, PIBHOMPABHICTH
VYaCHHKIB 3MaraHHs, HE3aJeKHICTh 1 CaMOCTIHHICTH CYyIy, BUKOHAaHHS PI3HUX
HamnpsMiB JIAJIbHOCTI (OOBHHYBAU€HHS, 3aXWCTY, BHPIIICHHS CIOPIB) PI3HUMHU

cy0’eKkTamu, 10Ka3yBaHHS OOCTaBMH OOBHMHYBAUYEHHS 1 3aXUCT 0CO0aMU, 0COOUCTO
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3aIliKaBJIICHUMH B [[bOMY, OI[IHIOBAJIMCSl BUCHUMH JIOCUTH TIO3UTHBHO — AK€ BOHU
CHPHSUIN MOIIYKY ICTUHHU B CIIPaBl Ta 3aXUCTY MpPaB 0COOH.

Arne Bce X Taku, 0arato aBTOPIB CXWUJIAIOTHCA 1O JYMKH, IO MOSBa
3MarajgbHOTO TOPSAIKY CYIOBOTO PO3IIISANY TOSCHIOETHCA PO3IIUPECHHSM IIpaB
MiITaHUX JIeP’KaBH 1 CTaBICHHSM JI0 IILOTO CaMoi JepKaBu. BenuKy momynspHiCTh
MOHATTS «3MaranbHOCT» HaOyBae B XIX cT. Y 3B’A3Ky 3 TUM, 110 B OaraThbox
KpaiHax €BpomnM NPUHMAETHCS HHU3Ka MPOLECyaTbHUX 3aKOHIB. Y BITUM3HSHIN
IOPUANYHIN Hayll mpobiieMaTKa 3MarajbHOCT1 BIEpIle moyajga 00roBOpPIOBATUCS
y 3B’513KY 3 MIATOTOBKOIO 1 MPOBEACHHIM Cy10BO1 peopmu 1864 p.

[Ticns npuiiaarTs CTaTyTiB KPUMIHAIBHOTO Ta HUBIIBHOTO CYJOYMHCTBA,
AK1 BHEpIIe 3aKPIMUIN TEPMIH «CYJ0Ba 3MarajbHICTh», a TaKOX MpaBa CTOPIH B
TAaKOMY 3MaraHfi, B IOPUAWYHIN JiTEepaTypl 3MarajJbHICTh CTajga MPEIMETOM
HAYKOBOT'O OOTOBOPEHHS 1 TpUBAE J10 1[bOT0 vacy [26, c. 189.].

[IpoGnema 3mMarajbHOCTI BEJIbMHU aKTyallbHa B JaHUI 4ac B YKpPaiHCbKOMY
IPaBOBOMY TMOJI. 3MarajibHICTh OTpUMajia KOHCTUTYIIIMHE 3aKkpilyieHHS Yy
BITYM3HAHOMY 3aKOHOJ/IaBCTBI, B OCHOBOIIOJIOKHUX aKTaX MDKHAPOJHOIO TpaBa i
AKTUBHO BTUTIOETHCS B KUTTS. TOMY 1/1€10 3MarajibHOCTI pO3IJISIIAIOTh B SKOCTI
ONHIET 3 HAWBAXJIMBINIMX JEMOKPATHYHUX 3acajJ B IIpoIecyallbHIN cdepi.
3MarajibHICTh BHCJIOBJIIOE 3arajbHOIOJCHKY MYJIPICTh: ICTHHA HApPOKYETHCS B
CyTepeHlri.

Cnig 3a3HauyuTH, MO 3MarajbHICTh (YHKIIIOHYE B PI3HHX TNPOSBAX,
CYKYIHICTh SIKHX JO3BOJISIE CTBEpIKYBaTHM NP0 ICHYBaHHS 3MarajbHOTO
CYJOYMHCTBA. TakuM YMHOM, BYEHI HE MAIOTh €IMHOIO MiIXOJYy A0 BU3HAUCHHS
3MarajabHOCTI, BUAUIAIOTH ii OKpeMi €JIeMEHTH, 30Cepe/KYI0uMd BH3HAYCHHS Ha
CTPYKTYPHOMY MOl YYaCHHUKIB MPOIECYaTbHUX BIIHOCHH, PO3MEKYBaHHI iX
byHKIiH a00 TepeniyeHHI TpaB CTOPiH, BUOKPEMJICHHS ITOBHOBAXEHb CYIY.
Cratyc 3MaragbHOCTI KOJIMBA€THCA BiJ 3allepedyeHHs il CaMOCTIMHOCTI 10
BUOKPEMJICHHSI 3MarajbHOTO TUIy BEJCHHS CyAOBOro mpouecy. BOaugaerbcs, mio
3MaraHHs BHHUKA€ 3 MOMEHTY 3apOJKEHHS KOH(IIKTY, TOOTO CHIpHUX

npaBoBigHOCHH. OHAaK HAsABHICTh 3MaraHHs HE OOOB’S3KOBO BHMAara€ akTUBHUX
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Iiil TPOTUJICKHUX CTOPIH, aJKE BJIACHE KOH(IIKT MOXE€ ICHYBATH JHMILE IS
OJIHIET CTOPOHU K (popmMa CHPUHHATTSA IIMCHOCTI, KOTpa HE BIAIITOBYE OCOOY.
BogHouac, iHImIa CTOpOHa KOHQIIKTY MOXE€ BUYMHATA O€3[IsUIbHICTE alo
BUKOPUCTOBYBAaTH KOHCTHUTYLIMHY TapaHTIIO CBOOOAM Yy BIAcHIA MOBEAIHII,
30KpeMa, I0J0 HaJaHHI Cyly JOKa3iB YU JOBEJCHHS NEPEKOHJIMBOCTI CBOET
no3uuii. [IpoTunexxuumMu cTopoHaMu KOH(QIIIKTY MOXKYTh OyTH sIK (Pi3uuHi, Tak 1
IOPUANYHI 0COOM, a TAaKOXK CYCIUIbHUMN J1aj, MeBH1 IpaBuiia MOBEAIHKH, 3aKPIIUICH]
JepKaBolo, sIKi 1AyTh B po3pi3 iHTepecam ocoOu. [IporecyanpHe K 3MaraHHs
MOYMHAETHCA 3 TOTO MOMEHTY, KOJHM IMOBEIiHKAa OCOOW TMOYHMHAE ITiIKOPSITHCS
HOPMATMBHO 3aKpilUIeHI mpolenypl 3BEepHEHHS A0 Ccyay. 3alikaBieHa ocoba,
3BepTAOUUCh A0 CYAy 3 BUMOTaMH MpPO 3axXUCT Cy0 €KTHUBHOro mpaBa abo X
OXOPOHIOBAHOT'O 3aKOHOM IHTEpECY, 3aBXKIU BiAoOpa)kae y CBOIHM 3asBi €JIEMEHTH
cropy: CyO’€KTHUW CKJaJ, NpeaMeT, MiJcTaBa CHOpYy Ta JIOKa3W, IO HOro
iATBEPKYIOTh. TOOTO, CKIajaro4yu IMO30BHY 3asBY 3 ypaxyBaHHSM IOJIOKEHb
IPOLECYATBHOTO KOJIEKCY, 0c00a BXKE MPOTUCTABISE CBOIO TMO3UINIO 1HIIOMY
YYaCHUKY CYCIUIBHUX BIJHOCHH, HABOAWUTH JOKAa3uW BIIIHOCHO CBO€I MPaBOTH,
HaMaraeThCst OOIPYHTYBATH IIepe]] CYAOM IiepeBary cBoro intepecy [86, . 86].

B cydyacHiii ropuanuHii JiTepaTypi iCHye 0arato miaXxoiiB 1O BHU3HAYCHHS
MOHSATTS «3MarajlbHOCTI», 1 30KpeMa, B aJIMIHICTPATUBHOMY CYJOYHHCTBI.

ITepm 3a Bce chif BIA3HAYMTH, IO 3aKOHOJABYOTO BU3HAYCHHS TEPMIHY
«3MarajbHICTh» HE IcHye. TOX TIyMadyeHHs 3IHCHIOETHCA BIAMOBIIHO O
HayKOBUX YSIBJICHb JOCIITHUKIB JJAHOT'O SBHINA 1 MPABOBOTO 3aKPIIUICHHS B SKOCTI
NPUHLKITY B MIPOLIECYAIbBHOMY 3aKOHO/IaBCTBI.

Hampuknag  C. 1. OxeroB nmae  HacTymHE  BHU3HA4YEHHS  JIIECIOBY
«3MarajbHICTb»: «IIPAarHEHHS MEPEBEPIIUTH KOro-HEOY1b B UoMy-HeOyab» [101].

Briepmie BH3HAueHHs 3MarajbHOCTI B KOHTEKCTI 3aCTOCYBaHHS B
cynounHcTBl B 1857 poui naB M. Ilnank, 1110 A0MyCKaB MaCUBHICTh CYNy, SIKUU HE
Oepe yuacTi B 300pi JOKa31iB, a TUIbKK BUPIIILYe CIip M cTtopoHamu [80, c. 11].

3maranbHICTIO, SIK BBaxae mnpodecop M. Illtedan, Bu3HAUaeThCS BeECh

npoiec BIAOOpPY, TMOJAHHS, BHUTPeOyBaHHS, 3allydeHHS TOIIO (HAKTUYHOIO
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Marepially, HEOOXITHOTO [l BUPIMICHHS CYIOM CIpaBd. BCTaHOBIIOIOTHCS
dbopmu, MeToau 1 CHOCOOM MAOCHIKEHHS I[LOTO Marepiaiy, MpollecyaibHa
TISUTBHICT  CYO’€KTIB JOKa3yBaHHs, ii MOCHIAOBHICT 1 MPaBOBI HACHIAKH.
VYTBepaKeHHs CBOIX MIPKYBaHb 1 OCIIOPIOBAHHS JIOKa3iB, MIPKYBaHb Ta 3all€peyeHb
Jpyroi CTOPOHM BU3HAYAIOTh 30BHIIIHIO ()OPMY IIMBUIBHOTO MPOIECY, HAJAI0Uuu
HOMy 3MarajbHOrO BHUIJISAY — OOpOTHOM, 3MaraHHs CTOpiH nepen cynom. OTxke,
3MarajbHICTh XapaKTEPHU3YEThCS IIMPOKOI0 MOXIMBICTIO CTOPIH Ta IHIIMX OCI0,
Akl OepyTh yyacThb Yy CHpaBi, BHU3HA4YaTHU 1 BHUKOPUCTOBYBATH B JOKa30BId
JISUTbHOCT1  mepeAdaueHi HeoOXiTHI MpoliecyanbHl 3aco0u, (QakTUyHi AaHl |
JIOKa3u, 110 iX miATBepKyIoTh [178, ¢. 33].

0. O. MOXOHBKO CTBEpIIKYE, IO 3MarajbHICTh 1€ 3acaja KPUMIHAJIBLHOTO
CYyIOYMHCTBa, 10 mepeadadae po3noin (yHKIIH OOBHHYBAUYCHHS, 3aXHCTy 1
BUPIIICHHS KPUMIHAJIBHOTO TMPOBaXKeHHs. HasBHICTD y CTOpIH pPIBHUX
IOPUINIHUX MOXKJIMBOCTEH ISl BIICTOIOBAHHS CBOIX 1HTEPECIB 1 € TUM 0a3ucoM 1
OCHOBOIO, 0€3 sIKOi 3acaja 3MarajbHOCTI BTpadae CBii 3MicT. B ocHOBi 3acamu
3MaraJibHOCT1 0alOThCSl BITHOCHHU CTOPIH OOBUHYBAYE€HHS 1 3aXUCTY 3aCHOBaHI HE
Ha KOH(JIIKTI 1 cymepedlll, a Ha, CKOpille, Ha KOHKYypeHIli, abo B3aemomii
NPOTUIIC)KHUX  IHTEPECiB, 3acTOCOBYIOUM  (UIOCOPCHKUN  3aKOH  €IHOCTI
npotuiexuocreit [90, c. 250].

M. JI. Kyxap Bim3Hauae, 110 3acajia 3MarajJbHOCTI MTOBHICTIO PETYIIOE BECh
mporec  Bimbopy (akTMuHOrOo MaTepiady HEOOXITHOTO Il  BHPIMICHHS
aJMIHICTPATUBHOI CIpaBH, BU3HA4Ya€ (HOpPMH METOIU Ta MPUHUOMHU JOCITIIKEHHS
[BOTO MaTepialy peryatoe Jii CTOpIH aaMIHICTPATUBHOTO TIpoliecy Ta
aaMIHICTPAaTUBHOTO CYIy IIOJO 30MpaHHS Ta aHaJi3y J0Ka3iB TIOCIIIOBHOCTI
BYMHCHHSI [IUX MPOIECYATbHUX JIiH Ta X IpaBoBi HAacHiAKK [69, ¢. 552].

B cBoro uepry f. B. I'opoOmoBa BHCIOBIIOE AYMKY, IO 3MarajibHICTh
CTOpIH B aJMIHICTPATUBHOMY CYyIOYMHCTBI TIOJIATAE Yy TPOIECi JTOBEICHHS
CTOpOHAMM Tiepe]i CYAOM CBO€i MO3UIIi y cOpaBi (BUMOT Ta 3allepeycHb).
3MarajibHICTh peani3yeTbes NepeayciM uepe3 JoKa3yBaHHs, TOOTO, MIATBEPIKEHHS

CTOpOHaMH OOCTaBUH, HA SIKI BOHU MOCWJIAIOTHCS ISl OOTPYHTYBaHHS CBOiX BUMOT
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YU 3alepeveHb, Jokazamu. Came cTOpoHaM HaMKpallle BiloM1 0OCTaBUHU y CIpaBi,
caMe BOHHM HaMKpalle 3HAaIOTh, SIKAMH JOKa3aMW Ii OOCTaBHHH MOXHA
niaTBepaAuTU. BoHOUac cTOPOHM, SIK MPABUIIO, HABOMSITH 1 TPABOBY apryMeHTAIlil0
CBOiX BUMOT, aJIe CyJl HE 3B’si3aHUH 11i€10 aprymeHnTaiieto [21, c. 138].

Ha nymxky M. [. Ilumska BUTOKM 3MarajbHOCTI MICTSATBCS Y TIE€BHIN
MPOTUJIEKHOCTI MaTepiajJbHO-MPABOBUX I1HTEPECIB CTOpiH B mponeci. [IpuHiun
3MarajbHOCTI BH3Ha4a€ iX MOMKJIMBOCTI Ta OOOB’S3KM MO JTOKa3yBaHHIO MiJCTaB
3asBIICHUX BUMOT 1 3allepeveHb, BiJICTOIOBAHHIO CBOET MPABOBOI MO3HUII1, TOAAHHIO
JI0Ka3iB Ta OJep>KaHHIO OOTPYHTOBAHOTO W CIPaBEIMBOTO PIIICHHS 3aJIEKHO BiJ|
pe3ynbTaTiB JI0Ka3yBaHHS. Y MOBOIO peaizallii MPUHIINITY 3MarajibHOCTiI BUCTYIIAE
nmpollecyajibHa PIBHICTh CTOPIH, OCKUIBKM 3MaraTucs y BIJCTOIOBaHHI CBOIX
Cy0’€KTUBHHX TIpaB Ta IHTEPECIB CTOPOHU MOXYTh JIUIIC B OJTHAKOBUX IPABOBHX
yMOBaXx 3 BUKOPUCTaHHSIM PIBHHX MpOIECyalbHUX 3ac00iB. 3aiHTepecoBaHa ocoda
BU3HAUAE, KOJIM 1 SIK peaizyBaTH MmpaBo Ha 3axuct. Came Ha cTafli 3B€pHEHHS 0
Cylly TIOYMHAE [IATH TPHUHIMI 3MarajibHOCTI CTOpiH. SICKpaBOI UIHOCTpAIlIEIO
NPUHIIMITY 3MarajibHOCTI € BCTAaHOBIJIEHE MPaBWJIO JOKAa3yBaHHS, BIIMOBITHO [0
SIKOTO KOHa 0co0a, Oepydn ydacTh y CrpaBi, MOBUHHA JIOBECTH Ti 00CTaBUHU, Ha
SIK1 BOHA ITOCUJIA€THCS K HA MIICTaBY CBOiX BUMOT 1 3amnepeueHs [106, c. 89].

J1. B. Kpuknusenp, HalpuKIIaa, BU3HAYAE 3MarajabHICTD SK MPOIECyaIbHUN
peXUM, SKUH € CYKYIHICTIO OpraHi3alliiHuX Ta (YHKI[IOHAJLHUX IPaBOBHUX
MOJIOKEeHb, IO Tependadae Taky NOOYJOBY MpoIecy 3’sSCyBaHHA OOCTaBUH
KPUMIHAJTBHOTO TIPOBA/KEHHS Ta HOTO BUPIMIEHHSA, 00 CTOPOHH KPUMIHAIBHOTO
MPOBA/DKEHHSI Ta MOTEPIUIMA MOTJIM CKOPUCTATHUCS JIOCTATHHOKO CYKYITHICTIO
mpolecyaTbHUX 3aco0iB 3ajUIsl TPEACTaBICHHS, JOKa3yBaHHA CBOIiX MPaBOBUX
MO3UIIIH, CIIPOCTYBAHHSI IHIMUX MPABOBUX TO3MIlIN, a Cy/a Ha MiJACTaBi MbOro OYB
CIIPOMOXXHHM 3aKOHHO Ta CHpPaBEJIMBO BHPINIUTH TPABOBUN CHIp MO CYTi,
MaKCHUMAaJIbHO BPaxXyBaBIIM Ta 3HAWIIOBIIU MPH IIbOMY ONTUMAIBHAN OalaHC MIXK
yciMa NMpUBaTHUMHU Ta CYCIUIbBHUMU 1HTEepecamu [60, c. 26].

O. B. HeMupoBcbKa OKpeCiIoe XapakTepHl O3HAKU Ta Ja€ CBOE BU3HAYCHHS

MPUHIKITY 3MarajbHOCTI CTOPIH, SIKMM pO3yMi€ SK TIOJOXKEHHS, 32 SIKUM Ha
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CTOPOHU TOKJIAJEHO OOOB'SI30K 10 JIOBEJCHHIO OOCTaBUH, Ha SIKI BOHHU
MOCHUJTIAIOTECS B OOIPYHTYBaHHS CBOIX BHUMOI Ta 3amepedeHb. llpu 1mpomy
JISUTBHICTh CTOPIH HaOyBae XapakTepy 3MaraHHs, CyTTIO SKOTO € HMPOTHOOPCTBO
[94, c. 8].

Hatomicte mpodecop B. Ceparok BBaxkae, 1m0 3MarajibHICTh CTOPIH — II€
BCTAHOBJIEHA 3aKOHOM MOJKJIMBICTH peaji3allii Ta MpakTUYHE BTUICHHS HaJaHUX
yJyaCHUKaM CyIOBOTO TPOIECY TMPOIECYAIbHUX TIpaB TpU OE3yMOBHOMY
BUKOHAHHI MOKJIQJICHUX HA HHUX MPOIECyalbHUX OOOB’SI3KIB HA BCIX CTaAisix
CYJIOBOI'0 MPOIIECY 3a Y4acTI0O KOMITIETeHTHOro cyny [146, c. 91].

C. O. KoBanbuyk miJ NPUHIMUIIOM 3MarajbHOCTI MPOIMOHYE PO3YyMITH
CYKYNHICTh HOPMATHBHHMX TMPHUIIMCIB, 110 BH3HAYAIOTh TaKy IOOYI0BY
KPUMIHAJIBHOTO TIpolecy, 3a sKoi (yHKIIT OOBMHYBau€HHS Ta 3aXHUCTY,
BIJOKpEMJICH] BiA (YHKIIi BHPIMIEHHS CIpPaBU, BUKOHYIOTbCS CTOPOHAMH,
HAJUJICHUMH TIPOIECYaTbHOIO PIBHOIPABHICTIO (PIBHICTIO MPOIECYaTbHUX TPAB,
MOMJIMBOCTEH 1 3ac00iB) Il BIFCTOIOBAaHHS CBOiX MPOIECYaJbHUX 1HTEPECIB Y
KpUMIHQJIBHINA CIpaBi, a Cy[a, 3IHCHIOIOUM KEPIBHHUIITBO CYJAOBUM 3acCiaHHSM,
3000B’s13aHUN 3a0€3MeUnuTH 00 €KTHBHE Ta HEyNEpeIKEeHE BHUPIIMIEHHS CIpaBH,
CTBOPIOIOYM CTOpOHAaM HEOOXiMHI yMOBH Ui peamizaiii HaJgaHuX iM
NpOlECyalbHUX TpaB 1 BUKOHAHHS TIOKJIAJIEHUX HAa HHUX [POLECYyaTbHUX
000B’s13kiB [44, C. 7].

K. JlucenkoBa BH3Haua€e 3MarajlbHICTh K O€3MOCEPEAHBO 3aKpilieHE B
3aKOH1 TPABOBE IOJIOKEHHS, SIKE € OCHOBOI KPHUMIHAIBLHOTO TPOBAKEHHS 1
BHU3HAYa€ MOro TMpolecyanbHy (opMy Ta CHpSIMOBAHICTh MJISUTBHOCTI HOTO
VYaCHHMKIB Ta Tmiepeabadae po3aiieHHs (yHKIIM OOBHMHYBAY€HHS, 3aXUCTy Ta
MPaBOCY/s, PIBHICTH MPOIIECYaTbHUX MOKIUBOCTEH CTOPIH, M0 3a0€3MeUyeThCs
00’ €EKTUBHICTIO 1 HEYIIEPEHKEHICTIO CyTy Ta CBOOOI0K0 OocKapkeHHs [73, ¢. 337]

Hampuknan, B. II. Kosupea Ta A. I[I. TaBpumimmuH, posriasgarodu
3MarajibHICTh MIXXKHApOJHOMY KOMEPIIIHHOMY apOiTpaxki, po3yMmiloTh ii SIK 1€
MPOBEJEHHS CYJOBOIO MPOIECY, HAa SIKOMY BIIOYBA€ThCA 3MaraHHsl CTOPiH, TOOTO

0opoThba ocid, 1o OepyTh ydacTh y CyAoBOMY Iiporieci. Take BHU3HAUYCHHS
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3MarajbHOCT1 JAO03BOJISIE PO3IJSAATH ii 3 MO3MIT KOHKYpEeHLii ocid, 1mo OepyTh
y4acTh Y CHpaBi, SIKIIO 1XHI CAMOCTIiiHI J1i €()eKTUBHO OOMEXKYIOTh MOKJIUBICTh
KOXHOT0 Cy0'eKTa B OTHOOIYHOMY MOPSAJIKY BIUIMBATH Ha PE3yJbTaT apOiTPaKHOT O
posrsiay. [lpu 11boMy KOHKYpeHIliss MK ocobamu, siki OepyTh y4acTh y CIIpaBi,
0o0yMOBJI€Ha, MO-TIEpIIIE, IX 3al[IKaBJICHICTIO B pe3ybTaTi apOITPaKHOTO PO3TIISLY;
Mo-Apyre, MNPOTUIICKHICTIO MaTepialbHO-TIPABOBUX IHTEpPECiB, TOOTO CYTHICTh
3MarajbHOI CTPATETIi MOJIATaE B TOMY, 110 KOKEH YYaCHUK aKIEHTY€E yBary TUTbKH
Ha CBOiX mpoOieMax Ta iHTepecax [15, c. 121].

Hapeneni Buie TeopeTWYH1 Ta MPAKTAYHI MIAXOAU 1O 3MarajibHOCTI
BUCBITJIIOIOTH Pi3HI i1 ACMIEKTH, a TOMY € LIHHUMHU B TUIaH1 BUBYEHHS LIOT'O SIBUIIA.
3MarajapHICTh JOCTIIKYETHCA HAYKOBIIMH Y pPI3HHX IMIOCTacsAX, a came sK:
NpUHIMI (3acajga) CyJOYMHCTBA, MOPSAJOK TOOYIOBH MPOIECY, CYKYITHICTh
NPUHIIMITIB CYyJJOYNHCTBA, IHCTPYMEHT a00 Ccroci0 JOCTIIKEHHS 00CTaBUH CIPaBH
Ta MPAaBOBUI MeTOJ 3a0e3MedYeHHs] 3aKOHHOCTI MPOIECyalbHOI AISIBHOCTI. A 11e
CBIIUUTh Tpo OaraTorpaHHICTh SBHINA 3MaraJlbHOCTI Ta HEOOXITHICTH
PI3HOCTOPOHHBOTO MiAXOAY N0 ii BUBUEHHs. BumaeTbcs, 110 HEMOMKIMBO YiTKO
BIJIOKPEMHTH OpraHi3alliiHy Ta (yHKIIIOHAJIIBHY CTOPOHY 3MarajibHOCTI, aJiKe 1100
3a0€3IMeUnTH MeBHUM CTI0CiO JOCIIKEHHS 00CTaBUH CIIPaBH, CIIEPITy HEOOXITHO
3a06e3reunTy GyHKIIOHYBaHHS Cy0’€KTIB 1X ITOCHIIKEHHS, HAIUICHNX HEOOXITHUM
JUTSI IILOTO TPOIIECYaTbHUM CTAaTyCOM.

AHani3 I0pUANYHOI JIiTepaTypH MOKa3ye, M0 aBTOPU B OCHOBHOMY HA/Ial0Th
BEJIMKOTO 3HAYEHHS CKJIAJIOBUM €JIEMEHTaM 3MarajbHOCTI, a HE 11 BU3HAYECHHIO.

B KOHTEKCTI 1IbOTO, HAacaMIlepe ] PO3TISTHEMO 3araJbHONPUNHATE MOHSATTS
3MarajgbHOCTI, SIKE€ PO3YMIEThCA SIK OOpOoThOAa CTOPIH MPH BiJCTOIOBAaHHI CBOET
MTO3HII.

Cnemudika 3MarajbHOCTI TIOJIATa€ B Opi€HTAIlli JIOAWMHU Ha Aii 1 SKOCTI
HIIIOT JIIOJIMHYU K HAa MIPY COIIaIbHOCTI, TOMY B OCHOBI 3MarajbHOCTI SIK (OpMH
JUSTBHOCTI JICKUTh MPOTUPIYYST MDK HPUPOJHO-TIPEIMETHOIO 1 COLAIBHOIO
CTOPOHAMH JIFOJICHKOI KUTTEISIBHOCTI, 110 CIIOHYKA€E JIOJIUHY OPIEHTYBATUCS Ha

IHITY JIIOJWHY SK HOCII ¥ BHUpa3HUKa COINAIbHOCTI. 3MarajibHl BITHOCHHU
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MOC1Iat0Th BaXKJIMBE MICLIE Y MPOCTOPI COLIAJbHUX BIAHOCHUH, IO 13 YpaxXyBaHHSAM
B3a€EMHHMX HampsMiB JAiil Cy0’€KTIB COLIaJbHOI B3a€MOJIi XapaKTEepPU3YIOThCA
TPpbOMA TUIIAMU  CTOCYHKIB: KOH(IIIKTYy, CHIBOpali Ta  3MarajJbHOCTI.
VY TBOPIOIOYHUCH 31 CHIBIIpall JIOJIEH, IX KOOMepallii, 3MarajibHICTh 3@ EBHUX YMOB
MOKE MepepocTH y KOHPIIKT. OTxe, 3MarajJbHICTh MOCIJA€ MPOMIKHE CTAHOBUIIIE
MDK CHIBIIpanero Ta KOH(MIIKTOM 1 MOKe HaOJMXKaTUCS SK 0 CHIBOpalll, Tak 1 10
KOH(JIIKTY, 3MIHIOIOYH BINOBIAHO (OPMU BUSBY: Bl MapTHEPCHKOI 3MarajibHOCTI,
CHpSIMOBaHOI Ha JOCATHEHHS CIHUIBHOT METH, IO >KOPCTKOI KOHKypeHuii [81,
c. 384].

o crocyeThcsi  IOPUAMYHOTO  TPOIECY, SIKAM  Oe3MepedyHo €
aJMIHICTpPAaTUBHE CYJOYMHCTBO, TO 3MarajbHICTh — II€ 0O0poThOa CTOpIH 3a
BU3HAHHS 3aiHATOI HUMU TO3HUIIIT B SIKOCTi iCTUHHOI. TakuM 4YMHOM, 3MarajibHICTh
MICTUTH B COO1 HACTYMH1 000B’I3KOB1 CHCTEMO YTBOPIOIOY1 €JICMEHTH

1. HasBHICTh nBOX 1 Ounbine CyO'eKTIB 3 MPOTHIICKHUMHU iHTEepecamu. Ha
HaIl TIOTJIsI, HE MOKHAa TOBOPUTH IMPO HASBHICTH 3MAarajbHOCTI 3a BIJCYTHOCTI
CTOpIH, SIK1 BOJIOAIIOTh PI3HUMH MaTepiaibHO-TIPABOBUMH 1HTEPECAMHU.

OkpiM TOro, MO0 KOXHHH 13 CyO'€KTIB 3MarajbHOTO IIPOIIECY BOJIOJIE
O0COOJIMBUM, BJIACTUBHM TUIBKM HOMY CTaTyCcOM — CTaTyCcOM CTOpPOHH, JaHi
cy0'eKTH Bil caMOTo MOYaTKy, 0 PO3TIISAY iX CIOPY B IOPUCIUKIIIMHUX OpraHax
MalTh Pi3HI MaTepialbHO-TIPABOBl 1HTEPECH, IO B KIHIIEBOMY pe3yJbTaTi
MIACYMKY 1 TOpOpKye naHuii cmip. BOauaerscsi, mo came iHimiatTuBa oci0,
Cy0'eKTUBHO 3alliKaBJICHUX B PE3yJbTaTi CIIPABH, SBISETHCA TOJOBHOKO PYIIIHHOIO
CHJIOKO BUHUKHEHHS 1 PO3BUTKY CYJJOUYMHCTBA.

2. Boporhba cTOpiH B paMKax OKpeMHUX IOPHUAMYHHUX TMporenyp. bes
aKTUBHOI y4acTi CTOPIH HE MOYKHA TOBOPHUTH PO HASBHICTh 3MAraJiIbHOCTI 5K TIPO
MPaBOBE CTAHOBUIIE CTOPIH. 3MAraJibHICTh TUTBKU TOJM1 Ma€ Miclie (caMe siK CIocio
oprasizaiii B3aemoii cy0'eKTiB mpaBa, a HE SK NPHUHIINI), KOJIUA BiTOYBAaE€THCS
00poThOa 0C10 3 MPOTUIICKHUMHU 1HTEPECAMHU.

3. Mera 3marajabHOCTI TOJISITA€ Y BCTAHOBJICHH] 3aMHSTO1 MO3HIIIT B SIKOCTI

BIpHOi Ta icTUHHOI. HasiBHICTH pI3HUX IHTEPECIB BU3HAUYAE METY 3MarajibHOCTI. Lle
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BCTAHOBJICHHSI CBO€1 MO3UIIII B SKOCTI MPaBUJIbHOI. MM MOXEMO BUIUIUTU JBa
CrocoOM TaKOTO BCTAHOBJICHHS:

- JMCMIO3UTUBHUI, KOJM OJIHA CTOPOHA, 3aCTOCOBYIOUM pI3HI HPaBOB1
MPUIOMH 1 METOIU, IEPEKOHYE 1HIILY B HASIBHOCT1 €IMHO BIPHOIO MPABOBOI MO3HULIIT
B Cylepeulll MK HUMHU. [HIIa % CTOpOHA BUCIJIOBJIIOE CBOIO 3r01y 3 LI€I0 MO3UIIIEI0
0e3 BUHECeHHS Oyb-sKOro 000B'SI3KOBOTO JIJIsl CTOPIH MPAaBOBOTO aKTa;

- IMIICpaTUBHHM, MPU IKOMY, HE3BaXKalOUW Ha TE, M0 CTOPOHU CaMOCTIHHO
HE 3HAWIUIM METOJiB BHUPIMICHHS CBOTO CIIOPY, € BHHECCHHS YIOBHOBAKCHHUM
IOPUCAUKIIIHHAM OPTraHOM TIPABOBOT'O aKTy, SKUH Ma€ OOOB'I3KOBY CHIIY IS
CTOpIH Ta IHIIMX OCI0.

CyTHICTh 3MarajJbHOCTI SIK 3acaad CYJOYMHCTBA IIOJIATA€ B TOMY, IIIO
Oe3nepepBHE HaMaraHHs JOBECTH IEPE] CyJIOM IPaBOTY CBO€I MO3MIlIi ICHYE Ha
OyIb-AKil CTa/il CyJIOYMHCTBA Ta HE 3aJIEKUTh BiJ] Cy0 EKTHOTO CKJIaJy YYaCHUKIB
KOHKPETHOTO 3aciflaHHs, ajpKe IHIIiIoIYa CTOPOHA MOXKE HaBITh HE 3HATH
BIJNOBiZla4ya, BMMAaraltoyd 3acTOCYBATH 3aX0JM 3a0€3MEeYeHHs I030BY [0 HOro
nojadi abo 30upaTH T0Ka3W 3a BIICYTHOCTI KOHKPETHOTO MiJO3PIOBAHOTO, OJHAK
I HE O3HAyae, U0 CyJ TMOBMHEH BUPINIYBAaTH TakKl MUTAaHHS 3a OCOOJIMBUM
MOPSITKOM, HE BPaXOBYIOUHM 0a3MCHI MPUHIUIK TOOYI0BU JIEpKABHOTO jJaay, 0e3
BpaxyBaHHS MPIOPUTETHOCTI MpaB JIOJWHU TE€pell JEpPKaBHUMH IHTEpECaMH,
CIIBCTABJISIOUM CIOCOOM CYJOBOTO 3axHCTy, Ha SKHX HamoJiarae ocoba, 3
iHTEepecamMu 0ci0, mpaBa AKUX Yy TakKuil crocid MOXyTh OyTH TopyiieHuMH [87,
c. 31].

TakuM YMHOM, BCTAHOBUBIIM TIOHSATTS 1 CYTHICTh 3MarajibHOCTI SIK
MIPABOBOTO y3araJIbHEHHSI MOJIOKEHb CTOPIH, MOYKHA MPOCTEKUTHU CITIBBITHOIICHHS
MOHSATTS 3MarajbHOCTI B IIbOMY 3HAY€HHI 1 CaMOro MPHUHIIUIY 3MaraibHOCTI. SIK
OyJn0 CKa3aHO paHilie, 3MarajbHICTh — II€ 3MarajlbHHHM CITOCIi0 opradizamii
B3a€EMOBITHOCHH CTOPIH, IO BOJIOAIIOTH PI3HUMH IHTEpECaMH, IO Ma€ Ha METI
BCTaHOBJICHHS OJHI€T 3 TTO3UIIINA B IKOCT1 €IUHO BIPHOI.

A BXe TIPUHITUI 3MarajbHOCTI 3aBXIU MPSIMO a00 OTOCEPEIKOBAHO SIBIISIE

co000 HOPMATUBHY KOHCTPYKIIIO, SIKa 3aKpiIUIIOE€ 3MarajibHICTh B SIKOCTI
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HEOOXITHOTO eJIieMEeHTa IopuanyHOro mpolecy [172, c. 267]. Ilpu npomy nanuit
OPUHIMI Ma€ MiCIEe MpH peanizalil IOPUIWYHUX HPOLEAYyp OKPEMOro BHIY
IOpUJIMYHOTO TIPOLIECY, HE3aJIeKHO BiJ MPOIECyaTbHUX IHTEPECIB 1 COCOOIB iX
BIICTOIOBAHHSI, TOJI SIK 3MarajbHICTh, fK JOCHIJPKyBaHa HaMU TEOPETHKO-
ditocodcbka KaTeropis, HacTae TUIBKM MpPU HASIBHOCTI BCIX 11 €JIEMEHTIB
(MpUCYTHICT, CTOPIH 3 PpI3HUMH IHTE€pEcCaMHu, CyHepeuyka MDK HUMH 1
CIIPSIMOBAHICTh HA BCTAHOBJICHHS CBOET MO3UIIIT SIK €TMHO BIPHOT).

Bce 1me cBimuuTh mnpo Te, W0 3MarajibHICTh 3aJ€kKUTh HE BiAg 1l
HOPMAaTHUBHOT'O BCTAHOBJICHHS, a Bl Mojeli i1 peaizailii ctopoHamu. Kpim Toro,
SIKIIO JIisl TIPUHIIMITY 3MarajbHOCTI CIIPSIMOBaHA Ha CyJ, SIK OpraH, skuii Oepe Ha
cebe 000B'A30K IO 3IMCHEHHIO TTPABOCY /IS, TO 3MAarajJbHICTh B JIAHOMY 3HAUYCHHI1
€ crmocoOOM opraizailii B3aEMOBIJTHOCHH JIMIIE CTOPIH MIX coboro. Hespaxaroun
Ha Te, 110 Cy/J 00Mpae B AKOCTI BIPHOT OJIHY 3 MO3UIIINA 1 BUKOPUCTOBYE JJISI IIHOTO
HaJaHI WOMY TOBHOBa)XEHHS, B CaMOMY CIIOpi MK CTOPOHaMHU BiH ydYacTi He
pUMae.

3 orysay Ha Te, IO CTOPOHM CIOYATKY MalTh Pi3HI IHTEPECH, Ha Halll
HOTJISI/, B IKOCTI BUJIIB 3MarajlbHOCTI MO>KHA BUJUIMTH 3MarajibHICTh MaTepiaibHy
1 3MarajpHICTh IpolleCyallbHy. MarepiajibHa 3MarajbHICTh BHPAXKAEThCI came y
BUKOPHUCTaHHI CTOPOHAMHU B CBOIX JIOBO/IaX PI3HHUX, YACTO TAKUX, 110 TOPOIKYIOTh
IPOTUJIC)KHI TIPaBOBI HACHIAKM HOpM. MarepiagbHa 3MarajibHICTh POOUTH
MOXXJIMBUM CaMy HAasIBHICTh CIOPY MDK CTOPOHaMH, BCTAHOBIIOE I[IJII TaKOTO
criopy. IlpomecyaipHa 3MarajibHICTh BUPAXKA€ETHCS, MEPII 3a BCE, B JisIX CTOPIH,
coco0ax BCTaHOBIEHHS CBOix iHTepeciB. (Came oOjHOYacHa HasBHICTH
MaTepialibHOI Ta TMpoIeCyadbHOI 3MarajbHOCTI MTO3BOJISIE HAM TOBOPUTH IPO
HASIBHICTH 3MarajbHOCTI K TIOPSKY B3aEMOBITHOCHH CTOPIH.

BinbmiicTe AOCTIAHUKIB, TOBOPSYU PO CYTHICTh MPUHIMAITY 3MarajibHOCTI,
BKa3yIOTh JIMIIE HAa JIAJTCKTUYHE TMPOTUCTOSIHHS CTOpiH. Takuil miaXi BUIAETHCS
BY3bKHM 1 HE MOXE B MOBHIA Mipl BiIOOpa3UTH BCl XapakTepHI OCOOIMBOCTI
JOCJIIJIP)KYBAHOTO TPUHLMMNY 1 Horo cyTHICTh. be3mepeuHo, mng peanizaiii B

paMKax CyAOBOrO MPOIECY MPUHIIMIY 3MarajibHOCTI HEOOXigHA Cylmepedyka MIX
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cTOpoHaMH. Pa3oM 3 TUM Takuil CHIp JIEKUTb B OCHOBI OYJb-IKOTO IOPUIUYHOTO
nporiecy. HOpunuunuii gianor CcTOpiH — HEBII'€MHUH €IEMEHT He TUIbKU
MPUHIMIY 3MarajibHOCTI, ane 1 pAay IHWUX OpuHOUNIB. [IpuHumn 3maraabHOCTI
XapaKTepU3yeThCs, MEPII 3a BCE, AISIMU CTOPIH B paMKax JAHOTO CIOpPY, TOAl SIK
IHIII PaBOB1 IHCTUTYTHU 3a4iNaIOTh MUTAHHS CTAaTYCY CTOPIH, iX MPaBOBHUX MO3MUIIIH
TOLLO.

BOauaeTbcsi, 1O CYTHICTH 3MarajbHOCTI TOBHHHA B TIEpIIy Yepry
BijoOpakaT METYy MpPaBOBOrO CIOPY CTOPiH, a HE WOro AisuibHI o3Haku. s
BCTAHOBJICHHSI METH 3a3HAYEHOI'0 CIOPY HEOOXITHO BU3HAYMTHU LIl 3/IHCHEHHS
npaBocyAas B IuIoMy. MeTow 3AliCHEHHST TpaBoCyJAs TOBHUHHO OyTH
BCTAHOBJICHHS iCTUHU. B 3B’sI3Ky 3 IMM MeTa MPaBOBOTO CIIOPY IOJIATAE, TIEPI 3a
BCE, B TOMY, II[00 YCTAHOBUTH CBOIO MO3HUIIIO SIK €IMHO BipHY (icTuHHY). Came 1ist
IIUX 1UJIed CTOPOHU 3AIMCHIOIOTH T1 YU 1HII 3MaraiabHi /i1 a00 BiIMOBJISIFOTHCS Bij
X 3a1HiCHEHHS.

Pazom 3 TuM, sk Oyj0 3a3HAaY€HO paHille, MPUHIMUI 3MarajbHOCTI SK
HOPMAaTHUBHA KOHCTPYKIiSl (iIOCOPCHKOTO MOHSTTS 3MarajbHOCTI i€ HE3aJeKHO
BiJl aKTUBHOCTI1 CTOPIH y BIJICTOIOBaHHI CBO€T IMO3HIIII.

TakuM 4MHOM, 3 HAIIOT TOYKHU 30pYy, CYTHICTh 3MarajbHOCTI SK MPUHIUITY
moJisTra€ B HaJaHHI Cy0'€eKTaM TMpOIECyalbHUX BIIHOCHH, IO BOJIOAIIOTH
IPOTUJIC)KHUMH TPOIECYaTbHUMH 1HTEpECaMU, MOMIJIMBOCTI MIJISAXOM 3I1HCHEHHS
JI03BOJICHUX 3aKOHOM TMPOIECyallbHUX i OOTpYHTYBaTH Cyay TOM (akT, mio
3aifHATa TIEI0 YM 1HIIOIO CTOPOHOIO TMO3HWIS MO CIpaBi B CHIIy MarepiadbHUX 1
MpoLIeCyaTbHUX MIJICTAB € €MHO BIPHOIO.

[To cyTi, Ais MPUHIUITY 3MarajJbHOCTI HE MOKE CTaBUTHCS y 3aJCKHICTh Bil
niii cTtopiH. JIOCHTHUKK CyTi 3MarajabHOCTI 4acTO HE MPUHUMAIOTh 10 YBaru Ty
00CTaBUHY, IO MPUHIIAN 3MarajibHOCTI, K 1 OYIb-IKWHA 1HIIHK TPUHIUI, Ii€ B
CWJIy MOTO0 HOPMAaTHBHOT'O BCTAHOBJICHHS, HE3AJEKHO Bim (HOpM 1 cmocoOiB OO
peamizailii, TOJIl SIK 3MarajbHICTh SIK (Quiocodcrko-peHomeHonorivna Gopma
B3a€MO/Ii CTOPIH HACTYNA€ TUIBKHU MPHU aKTUBHIN cymepedill HUX CTOPIH 3 METOIO

BIJICTOIOBAHHS CBO€ET MO3MIII].
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BusHayeHHs CyTHOCTI MNPUHLMIYY 3MarajbHOCTI [JO3BOJSE MEPEUTH A0
BCTaHOBJICHHS TIOHATTS 3a3HAUYEHOTO MPUHITUITY.

30ir TepMiHiB B c(epi mpaBa 30BCIM HE O3HAYAE, 1[0 OJTHOMMEHHI TPUHIIUIIH
1 TIOHSATTS HAIMOBHEH1 OJHUM 1 THM € 3MICTOM. Y 3B'SI3Ky 3 IIUM ILiKaBO Oyje
MPOCTEKUTHU TOHATTS MPHUHIMIY 3MarajbHOCTI B JACIKHX Taly3sSX HOPUIUIHOTO
mporiecy. 3BaKalouM Ha Te€, [0 MPUHIMI 3MarajibHOCTI € 3arajJbHOIMPAaBOBUM
OPUHIIMIIOM, B KOXHIM Tally3l mpaBa Horo cTpykrypa Oynae BIIPI3HATHCS B
3QJIEKHOCTI B/l MpeIMETa OKPEMO B3SITOT rairysi.

B pamkax KpuMIHaIBbHOTO TMpolleCy — II€ Taka Oprasizamisi CyJ0BOIO
pO3IJIsALy, MpU SAKi CyJ, IO BHUPINIY€E CIpaBy, BIAAUICHUN BiJ] OOBUHYBAu€HHS, a
3aXUCT 1 OOBMHYBAYECHHS 3/1MCHIOIOTHCSI CTOPOHAMMU, SIKI MAlOTh PIBHI IpaBa JUis
BIJICTOIOBAHHS CBOET MO3UIIIT 1 CIIPOCTYBAaHHS TMO3MIIIT 1HIIIOT CTOPOHU, TIPU I[LOMY
OoOBHMHYBaueHWH (TiACYAHMIT) — CTOPOHA, sSIKa KOPUCTYETHCS MPAaBOM Ha 3aXUCT;
CYyIl )K€ Kepye MPOIECOM, aKTUBHO JOCIII)KYye OOCTaBUHM CIIPABU 1 BUPIIIYE camy
CIIpaBy.

[Tin yac mpoBa/pKeHHsI B CIpaBax MPO aJMIHICTPATHUBHI MPABOMOPYIICHHS
MPUHIIMIT 3MarajibHOCTI BUPAKAETHCA TaKOK B 3aKOHOJABYOMY HAJIJICHHI PIBHUMH
IpoIleCyaJIbHUMU MpaBaMH 1 CBOOOIaMH Y BUOOPI BCTAHOBJICHHUX 3aKOHOM JI0Ka3iB
1 3aco0iB JokKa3yBaHHA o0ci0, SKI TPUTATYIOTBCS JO  aJAMIHICTPaTUBHOT
BIJIMOBIIAJIBHOCTI, TMOTEPIUINX, iX TMPEJCTaBHUKIB, aJBOKaTa, IIPOKypopa,
MPEICTaBHUKIB TPYIOBUX KOJIEKTUBIB, IO OEPYTh YIacCTh B PO3TIISAAI CIIPABH.

VY KOHCTUTYIIHHOMY TPOIECi MPU3HAYCHHS MPHUHIIUITY 3MaraJbHOCTI JIEIO0
BIJIPI3HAETHCS BiJ Cy/iB 3arayibHOi ropucaukili. lle mo'si3ano 3 0co6aMBOIO
BOXIMBICTIO mpeameta po3rsiny Koucerutymiitnum  Cynom  YkpaiHu, 110
nependavae BEIMKY BiMOBIAIBHICTh YYaCHUKIB KOHCTUTYIIIHHOTO CYJOYMHCTBA,
TaK SK MPaBOBI HACHINKH PIillIEHb CYAy BILUTMBAIOTH 1 HA TIPABOBE CTAHOBUIIE OCIO,
aKi He Opanmu ydacti B mporeci. Kpim Toro, cama mporeaypa po3risiny CrpaB y
Koncturymiitnomy Cyzail noBuHHA OyTH 3pa3KoM CHpPaBEIIUBOCTI.

B aamiHicTpaTUBHOMY CYJOYMHCTBI, 30KpeMa, IPUHIUII 3MarajlbHOCT1

MoJisirae B IpaBax Ta OOOB’sI3Kax CTOPIH Ta IHIIMX OcCi0, K1 OepyTh y4yacTb y
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CIpaBi, 100 MOJIaHHS JOKAa31B Ta y4acTi B iX JOCHIIKEHHI, a TAKOX y 3MarajibHii
dbopmi mporecy, IO CHOpPsSMOBaHA Ha JIOCATHEHHS 3°SCYBaHHsS BCIX OOCTaBUH Yy
cipaBi, BCeOIYHIM MepeBipll JOBOAIB Ta MIpKyBaHb YYaCHHUKIB aJIMIHICTPAaTUBHOTO
nporecy [69, ¢. 552].

3maranpHl 3acajd B IUBUIBHOMY CYAOYMHCTBI SIBISIIOTH COOOIO 3acaju
0COOUCTOI aBTOHOMII CTOpiH. 3acaiu OCOOMCTOI aBTOHOMII CTOPIH, iX 1HIIIATUBH
Ta aKTUBHOCTI MPH 3aXUCTi CBOIX MpaB Ta IHTEPECiB BUIUIMBAIOTH 3 CAMOi MPUPOIU
UBUTBHUX TIpaB, HA 3aXUCT SKUX CHOPSMOBaHAa MiSUIBHICTE CYAy. AKTHBHE
BTPYYaHHSI CyAy B JIOKa30BY JiSUIBHICTH 0€3 BOJII Ha T€ CTOPIH MHPOTUPIUYUTH
OpUpoAl UUBUIBHUX TpaB Ta TMEPETBOPIOE TNPOLEC Ha IHKBI3ULIAHUN, 110
YHEMOKJIUBIIIOE 3IMCHEHHS MpaBoOCyas. AJie 1le HEe O3Hayae, 10 CyJl MOBUHEH
OyTH MPOCTHM CHOCTEpirayeM AISUIbHOCTI CTOPIH MO JOBEJIEHHIO MEBHOIO KoJjia
¢dakTiB, AKI MalOTh 3HA4YeHHS JJIA CHOpaBd. B cydacHOMy cCTaHI IMBUIbHE
npolecyaibHe 3aKOHOAABCTBO Iepedadyae KOMIUIEKC IOBHOBaXKEHb CYIy, SKi
COpsIMOBaHI Ha 3a0e3MeyYeHHs 3MarajibHOCTI CTOPIH Ta BXOASTH 1O 3MICTY
IPUHITKITY 3MaraibHOCT [79, c. 203].

Takum ymHOM, BOayaeTbes, IO MPUHLMII 3MarajbHOCTI — L€ 3aKpiljieHa
Oe3nocepelHbO B HOpPMax IpOLECYyalIbHOTO IpaBa YyHIBEpcajJbHa HOPMATUBHO-
KepiBHa BHUMOTra, IO 3a0e3nedye TaKui MOPSAOK 3IMCHEHHS CYAOYMHCTBA, MPHU
AKOMY 3'ICyBaHHSI CyJOM OOCTaBMH, IO MalOThb 3HAYEHHS [UIsl CIpaBH,
3MIACHIOETHCS 32 JOTIOMOTOI0 MPOTHOOPCTBA CYO'€KTIB MPOIECYATbHUX BITHOCHH
0 JIOBEJCHHIO HUMM OOCTaBMH, Ha SKHX BOHHM 3aCHOBYIOTb CBOi BHMOTH 1
3anepedeHHs. llpu 1poMy Cyn, CHOMpalOYUCh HAa NPUHIMIN HE3aJIEKHOCTI Ta
HEYIEPeIKEHOCT], a TAaKOXK BUXOJASYM 3 HOPM YMHHOTO 3aKOHOJABCTBA 1 CBOTO
BHYTPIIIHHOTO TMEPEKOHAHHS, MOKIMKAHUM 3A1HCHIOBATH 3arajibHE KEpPIBHULITBO
MPOIIECOM, CIPHATH CYO'€KTaM MpOIeCyalbHUX BIAHOCHH 3 METOI BHPIMICHHS

CIIpaBH IO CYTI.



64

1.3. IlpuHomnm 3MarajJjbHOCTI CTOpPIH B  aAMiHiICTPATHBHOMY,
rocroAapcbKoOMY, UMBUIbHOMY Ta KPUMIHAJIBLHOMY CY1O04YHHCTBI

KonctutymiitHa 3acaga 3MarajJibHOCTI CTOPIH BIAIrpae 3HAYYIly pPOJb Yy
KOHTPOJI1 32 BCIM Nepedirom noaiid y cynosoMy npoueci. Came uepes ii BTUICHHS Y
MOBHIM Mipl peani3yloThCsl TaKOX 1HIII 3acagu: 3aKOHHICTb, PIBHICTh YCIX
YYaCHUKIB Mepe]l 3aKOHOM 1 CyJIOM, TJIACHICTh CYJOBOTO Mpollecy, 3a0e3neyeHHs
amnessifHOro Ta KacaliiHOro OCKap KeHHs, TOOTO Ti 3acajiu, SIKi MpUTaMaHH1 BCIM
0e3 BHUHATKY (QopMaM CyJOYMHCTBA, OCKUIBKM CTOPOHU 3aIliKaBJeHl Yy
CIpaBeNIMBOMY BHUPIMICHHI iX TPAaBOBOrO CHOpy. TakuM 4YWHOM 3acaja
3MarajbHOCT1 OINOCEPEIKOBaHO, uYepe3 ii KOHTPONIIOIYY (PYHKIII0, € TapaHTOM
3aKOHHOCTi, 00 €KTHBHOCTI, HEYNEPEHPKCHOCTI Ta MOBHOTH CYJOBOTO PO3TIISIIY
cupaBu. Hisika iHIIAa 3acaja HE € TaKOK YHIBEPCaJbHOIO 1 BCEOXOIUIIOIOYOIO 3a
CBOIM 3MICTOM Ta HE BHKOHYE CTUIBKM (QYyHKIIM oaHodacHo. Tomy 3acajna
3MarajpHOCT1 3aCIyEHO TIIOCIJa€ HaJIeKHE MICHE Cepel IHIIUX OCHOBHUX
KOHCTUTYIIMHUX 3acajl cyJaounHCcTBa [75, c. 5.].

[ToHATTS «3MarajabHICTH» TICHO TOB’SI3aHE 31 CIOBOM <«3MAaraHs», IO
NPUITYCKA€E PO3TJIsi CIIpaBu y GopMi Criopy, AUCKYCii, CynepHUITBa cTopiH. OTxe
3MarajbHe CYJIOYMHCTBO — II€ CBOTO POJAY CHCTEMa PO3IJISAY CIOpPiB, Y KOTPii
KOH(IIIKTYIOUl CTOPOHM O€pyTh y4YacThb B JHCKYCii, 3Marar04mch MiX COO0O¥O,
BHCJIOBJIIOIOTh TIOTJISIIM HA BCl BUHHUKAIOUl TPABOBI NUTAaHHS OOOB’SI3KOBOMY
Cy0’€KTy MpOIECyallbHUX MPABOBIAHOCUH — CyNy, SIKUA BUHOCUTH DIIICHHS TPO
OOTpYHTOBaHICTh MPETEH31H TOT UM 1HIIIOT CTOPOHHU.

Ils cuctema 3’sBUIACh B Pe3yJbTaTi aKTUBHOCTI 1 B3a€MOJ1i MO30BHUKIB, 3
omHOro OOKy, 1 Cyay sSIK OpraHy Jep»aBHOI BIIaau, 3 IHIIOTO. B 1boMy muraHi
MIPUHITAT 3MarajibHOCTI MOXKe OYTH PO3TISTHYTHH SIK IEPeTyMOBa TaKOi aKTHBHOCT1
1 B3aeMOJIii, SIK CTBOPEHHS YMOB /IS Y4acTi B MPOIECYyaTbHOMY CIIOp1 CTOPIH 1
CHiBpOOITHHIITBO 3 CYJIOM y BCTAHOBJICHHI BCIX 0OCTaBHH CITPaBH, SKi MaJld MiCIIe
B JIICHOCTI, 3 METOI0 TOYHOTO 3aCTOCYBAaHHS HOPM TIpaBa Ta HOPUINYHO 3HAYYIITUX

00CTaBUH CHIpPaBH 1, B KIHIIEBOMY I1ICYMKY, BUPIIIEHHS MpaBoBoro cropy [158, c.

321].
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MaemMo  BIJI3HAUMTH, 110 3MarajbHICTh MPUTAMaHHA HE  TUIBKH
aJAMIHICTPATUBHOMY CY/JIOYUHCTBY.

Mu moxemo norogutuchk 3 M.II. Kypuno, 3 mpuBomy TOro, mo HOHSATTS
MpoleCyaTbHUX TPHUHIUINB Y BCIX MPOIECYaTbHUX Taly3sSX MpaBa € 3a CBOIM
3MICTOM OJHOTHITHUMH 1 MAalTh €IWHY MPHUPOAY, HE3BaKar04yd Ha Te, IO
LIMBUIBHUN Ta TOCIOJAPCHKUNA MPOLECH € 32 CBOIM 3MICTOM MPUBATHUM IIPABOM, a
KPUMIHAJIBHUN Ta aJMIHICTPAaTUBHUI MpPOUECH — MyOJIIYHUM MpaBoM. Y TOH Ke
gac, SKIIO MPUHIMIKM BCiX YOTHPHOX MPOIECYyaIbHUX Taiay3eil mpaBa OJHAKOBO
PETYIIOIOTh CYAOBY NPOLEAYPY Ha Pi3HHMX ii CTamisIX y NMUTaHHSAX BEPXOBCHCTBA
npaBa, 3aKOHHOCTI, JIUCIIO3UTUBHOCTI, 3MarajbHOCTI, HaJaHHA JIOKa3iB,
0e31MocepeTHOCTI, YCHOCTI TOIIO, TO MU BXKE MOXEMO TOBOPUTH PO 11 MPUHIIUITH
SK Tpo (yHAAMEHTaNbHI OCHOBH BCIX HAasABHHX IMPOIECYaIbHUX Traiay3ei
npasa [68, c. 276].

Peanizaliis KOHCTUTYIIMHOTO NPHHITUITY 3MarajibHOCT1 Mependayae Horo
N0 B PI3HUX BUJAX CYIAOUYMHCTBA. BOadaeThcs MONMIIBHUM CKJIACTU IIUTICHY
KapTUHY i OTO MPUHIUITY, HOTO BIUTUBY Ha 31HCHEHHS MPaBOCY/S B LILJIOMY.

3MICT 1 MeXaH13M peaizarii JOCIiPKYBAaHOTO IPUHITUITY JJISI OKPEMHUX BHJIIB
CYJIOUMHCTBA PO3KPHUBAETHCS B Taly3eBOMY TMPOIECYAIbHOMY 3aKOHOJABCTBI.
be3yMoBHO, 111 KOKHOTO BHJIY CYIOYMHCTBA ICHYE CBOs crenudika peamizamii
IMPUHITMITY 3MarajbHOCTI, 10 BiJoOpa)kae MPUPOY TOTO UM 1HIIOTO CYIOYMHCTBA
Ta 0COOJIMBOCTI BIAHOCHH, 1110 BUIJIMBAIOTh 3 HBHOTO.

OCKITbKM ~ MPUHIWIN ~ 3MarajgbHOCTI CTOpPIH B aJAMIHICTPAaTUBHOMY
CYIOYMHCTBl PO3IJIANAETHCA JETATBHO B XOJlI BChOTO HAIOTO JOCIIIKECHHS,
3YMUHUMOCH Ha OCOOJMBOCTSIX MPHUHIIUITY 3MarajibHOCTI B 1HIIUX MPOIIECYaTbHUX
rajgy3sx rnpasa Y KpaiHH.

KonctutymiitHa 3acama 3MaraidbHOCTI CTOpPIH — TII€  JE€MOKpaTH4HA,
mpoliecyaiabHa OCHOBA, IO CTBOPIOE CHPHUSATIMBI YMOBH JIJIsl TIONIYKY ICTHHHU Ta
YXBaJIEHHS CIPaBEIJIMBOrO CYJ0BOTO pillIeHHS. 3arajioM 3MarajibHiCTh CTOPIH Mae
MPOTPECUBHUN XapakTep, M0 € OYEBUIHUM, OCKUIBKM BOHA 3HAYHO PO3IIMPIOE

MpaBa CTOPIH IIOAO BIACTOIOBaHHS CBOIX IHTEPECIB 1, SIK HACIINOK, MIJBUIIYE
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00’ekTUBHICTh cyny. Lle 3yMOBI€HO THUM, IO CYTHICTH 3acajyd 3MarajbHOCT1
CTOPIH y CYyJOBOMY IMpolleci y 3BUYANHOMY YSBIEHHI MOJISITA€E B TOMY, IO
MpaBOBHM cHip BeAyTh MDK CO0OIO JBI CTOPOHM: IO3MBa4 1 BIAMNOBiAAY Y
LIMBUIBHUX MPABOBIJHOCHMHAX Ta OOBMHYBAYEHHS 1 3aXUCT — Y KpUMIHAJIbHUX. 3a
pe3yabTaTaM pO3IJIsAy CIOPY CYJ Mae 3pOOUTH Yy BIIMOBIIHUX CYJOBHUX aKTax
o(QiIiiiHI BUCHOBKM PO T€, L0 CTBEPAKYBAaHE CTOPOHOIO HA MIATPUMKY CBOET
no3uilii € OuTbllie WMOBIPHUM, aHIDX 3alepeueHHs] MPOTH 1bOro. Takui Miaxif
OiATPUMYIOTH 1 BITYM3HSHI HAYKOBII, aj€ 13 HaroJjolIEeHHAM 100 aKTUBHOI poJii
Cyay B peamizallii i€l 3acaiu, a OTXE, 1 MOXIUBOMY KOPUT'YBAHHI MOBEIHKH
CTOPIH Ii/1 Yac 3MaraHHs y Cy/JIOBOMY IMPOIIECi.

3MaranpHICTh CTOPIH HAHOUIBII TOBHO pEaNi3yeTbCcsl y LHUBUIBHOMY
CYZIOBOMY TIPOIIE€Ci, /e POJb JEpKaBH TOPIBHIHO 3 KPUMIHAIBHUM IPOILIECOM €
HabaraTo MEHIIOK 3 YpaxyBaHHSIM OCOOJIMBOCTEH MPaBOBIIHOCHMH  MIiX
cy0’eKkTamMu IIUBUIBHUX BiTHOCHUH [146, c. 87].

[Tpu boMy HEOOXITHO TaKOX 3BEPHYTH YBary, sK y)XKe HaMU 3a3HAy4ajioch
BUIIIE, 1110 3aKOHOAABYOr0 BU3HAYEHHS TEPMIHY «3MarajbHICTh CTOPIH)» HE ICHYE.

3MaraiapHICTh B KPUMIHAJIIBHOMY CYAOYMHCTBI JOCTIIKYETHCS HAYKOBIISIMU
y PI3HHUX IMOCTacsX, a caMe sK: MPUHIMM (3acajia) KPUMIHAIBHOTO CYJIOYHHCTBA,
MOPSIIOK TTOOYIOBH TIPOIIECY, CYKYIHICTh MPHUHIIUIIB CYJOYMHCTBA, THCTPYMEHT
a0o cmoci0 JociiKeHHs OOCTaBMH CIIpaBHM Ta IMPaBOBUM METOJl 3a0€3ICUCHHSI
3aKOHHOCTI MPOIECyadbHOl MISUTBHOCTI. A 1€ CBITYATH NpPO OararorpaHHICTh
SIBUINA 3MarajibHOCTI Ta HEOOXIHICTh PI3HOCTOPOHHBOTO MiAXO0MY M0 11 BUBUEHHS.
Bunaerbcs, Mo HEMOKIMBO YITKO BIIOKPEMHUTH OpTaHi3aliiHy Ta QyHKIIIOHATBHY
CTOPOHY 3MarajbHOCTI, a/pKe 00 3a0e3MeUnTH TMEeBHUK CIIOCIO JTOCIIIKEHHS
00CTaBHH CTIpaBH, CIIEPITy HEOOXiTHO 3a0e3neunTr PyHKIIOHYBAHHS CY0’ €KTIB 1X
JOCIIHKSHHSI, HAIUJICHUX HEOOX1THUM JJIS IIbOTO MPOIIECYaThbHUM CTaTyCOM.

SIK110 3MaralibHICTh € CITOCO00M TOOYIOBH MPOIIECY, TO BOHA B PE3yJbTaTi
TaKOTO CHCTEMOYTBOPIOIOYOTO BIUIMBY aBTOMATHYHO MEPEXOIUTH 1 y paHT HOTO
3acagu. 3 1HIIOTO X OOKY, BPaXOBYIOUH, 1110 CYTHICTIO MPOIECYaTbHOT AISUTbHOCTI

€ BCTAaHOBJICHHS 3a JOMOMOIOI IIPOILECy JIOKa3yBaHHS BIAMOBIIHOIO KoJia
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IOpUJIMYHO 3HAYYIIUX OOCTAaBUH, CTa€ 3pO3YMUINM, II0 y 3MarajbHOMY IIpOIIECi
HEJI0OCTATHBO JIMILIE MEBHOI MOr0 CTPYKTYPHOI OpraHi3allii 13 3aKpilieHHsIM Habopy
MPUHIIMITIB, @ 1 HE MEHII Ba)XJIMBO, 1100 mpoliec 0€3 HEeBUMpPABAAHUX 3BOJIKaHb
pyXxaBcs 1O CBO€l METH Ta BHUKOHAaHHS CBOIX 3aBJaHb, 3allOPYKOI YOIO €
nporecyaiabHa popma ta rapanTii [60, €.23].

OCHOBHOIO O3HAKOI0 3MarajbHOCTI € HAasBHICTh PIBHONPABHHUX CTOPIH 1
HE3aJIe)KHOTO CyAY, IO JIa€ MOKJIMBICTh BHU3HAUYUTHU 3MarajbHICTh K (Qopmy
npolecy, M 4ac SIKOro CHip PIBHUX CTOPIH BUPIIIYETHCS HE3AIECKHUM CYIOM,
TOOTO /JI 3MarajibHOrO MPOLIECY XapaKTepHUM € TaKUil MpaBOBUW CTATyC HOro
rOJIOBHUX YYacHUKIB, sIKUW 3a0e3nedye BUKOHAaHHS (QYHKIIH OOBUHYBauCHHS,
3axXHUCTY ¥ BUPINICHHS CIPaBU HE3aJIC)KHUMH Cy0’ €KTaMHU.

3MaraibHICTh YBa)Xalld CIIOPOM, 3a SKOIO CyJl pO3TJIsJaEe CIpaBy 3a ydacTi
CTOpiH — OOBHMHYBAuYCHHS Ta 3aXHUCTy. Y HOro Mexax yciMa mpaBaMu CTOPOHH
KOPUCTYEThCS OOBHMHYBaueHUM (MIACYAHUM), CTOPOHU HAAUICHI PIBHUMH
NpoleCyaIbHUMH TIpaBaMu, sIKI cami aHaI3YIOTh JOKa3W Tak, SK YBaXKalOTh 3a
noTpiOHe; GyHKIT CTOPIH BIAAUICH] Bl QYHKIIHA CyTy, IKHH y CYIOBOMY PO3TJIsIi
HE € CTOpoHOW. be3 "iTkoro po3mojaily KIOYOBUX MpolecyadbHUX (PYHKIIIH He
MOKE€ WTHCS TIPO CIip PIBHOMPABHUX CTOPIH IEpe]l HEe3aJleKHUM CYyJIOM, TOOTO
3MmaranpHOro mporecy. lle ©a3ucHe TMONOXEHHS B 3MarajlbHOMY  THIT1
KPUMIHAIBHOTO TIPOLIECY € MIATPYHTAM YCi€i Mpomeaypu CyJAOYHHCTBA, a TOMY
MOPYIICHHS IBOTO TIOJOKEHHS, OE3CyMHIBHO, TSATHE 3a COOOI0 TOPYIICHHS
MPUHIMITY 3MarajibHOCTI W CYTTEBO 3BYXKY€ IpaBa Ta TapaHTii CTOpiH Ha
BUKOHAHHSI HUIMH CBOIX (DYHKIIIH.

3MaranpHICTh Y KPUMIHAIBHOMY MPOIIEC] BBAXKAIOTH CIIOCOOOM B3a€MOJIIi
CTOpiH OOBHHYBauY€HHS ¥ 3aXHCTy, MPUHIMIIOM OpraHizamii iX CHuTbHOT
JISUTBHOCTI, CYTHICTH SIKOTO TIONIATAa€ B OOpPOTHO1 MPOTUIICKHOCTEH, TOOTO Ha
IPYHTI IPOTUJICKHUX IHTEPECIB CTOPIH MaA€ MICIE MPOTUPIUYST — KOH(IIIKT, MPOSB

SIKOT'O TIOJISITa€E B MMPOTUCTOSIHHI CTOPIH [142, ¢. 267].
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OpHi€l0 3 OCHOBHUX OCOOJMBOCTEH peaizalii NPUHLMIY 3MarajlbHOCTI
CTOpIH B KPUMIHAJIBHOMY CYJOYMHCTBI € MOLIMPEHHS MOro Ali Ha JOCYIOBI CTaail
KPUMIHAIBHOTO MPOIIECY.

[IpoGnema peanizaiii OPUHIIUITY 3MarajbHOCTI Ha JOCYIOBIA cTajii
KPUMIHAJIbHOTO MPOLIECY BUKJIMKaIa PO30O1KHICTh HOTJISIAIB CEpel MPOLECYalliCTiB,
3 orasay Ha moOyIOBY KpUMIHATBHOTO TMPOIECY HAa YMOBaX, BU3HAYCHHUX
KpuMinansHo-niponiecyasibHuM KojekcoM Ykpainu 1960 poky [63]. Oani BueHi
BBaXKallM, 110 Ha CTajii JOCYJOBOTO CIiJCTBA MAalOTh MICIlEé OKpEeMi eJIeMEHTH
3MarajibHOCTI. Pss1 aBTOpiB 3amepedyBaiy HasBHICTh 3MarajibHOCTI Ha JJOCYIOBUX
CTa/isIX 4yepe3 BIICYTHICTh YITKOrO MOAUTY (PYHKIiII OOBHHYBAu€HHs, 3aXHUCTYy 1
BUPIIICHHS cipaBu. byB 3p00ieHNH 1 KATETOPUYHUIM BUCHOBOK, 1110 3MarajbHICTh 1
CIIJICTBO HECYMICHI TpaBOBlI I1HCTUTYTH; Ha e€Taml TOPYIICHHS CIpPaBH
3MaraJibHICTh BIJICYTHS, @ y CTaJil JOCYJOBOTO CIIJICTBA € TUIBKHA E€JIEMEHTH
3MaraiabHOCTI. J[eXTo BHUCyBaB apryMeHTH, L0 B AOCYJOBOMY CIIJCTBI B YKpaiHi
Ma€ MiCIle 1HKBI3HUIIHHE Hayajo, Ke MPOHMU3YE IO CTAAII0 MPOIIECY 1 CYyNepeUnuTh
3acaZi 3MarajbHOCTI CTOPiH, TOMY B Il cCTaaii HEMOXXJIHUBO 3a0e3MeUYUTH
3MaraJibHICTh CTOpPIH 31 BCiMa TIpUTAMaHHUMHU I yMoBamu. Psg aBTOpiB
JOTyCKaIu HasBHICTh NMPUHIIUITY 3MarajibHOCTI Y 11 CTaxli, aje 0OTpYHTOBYIOTh
MO3UIIII0, IO MPUHIIAIIKM 3MarajibHOCTI Ta PIBHOCTI CTOPIH TYT MaiXe He JIIOTh
[80, c. 64].

Hosuii Kpuminanpauii mponecyansHuii komekc Ykpainum (mami — KIIK
VYkpainun) Bif ITHA WOTO MPUUHATTA 1 OMYOJIIKyBaHHS BUKJIMKAE aKTUBHY KPUTHUKY,
SKa TIOCHJIIOETHCS B TIpolieci MOro mpakTWyHOi peaizamii. OJHUM 3 TOJIOBHHX
HenonikiB  Komekcy, BBakKarOTh HEMPAaBWIbHY pealizaimilo KOHCTUTYIIIHOTO
MPUHIIAITY 3MarajibHOCTI CTOPIH.

Crarrs 129 Konctutynii YKpaiHu BH3Hauyae cepell OCHOBHUX 3acaj
CYyIOYMHCTBA 3MarajbHICTh CTOPIH Ta CBOOOAY B HAaJlaHHI HUMH CyIy CBOIX
JIOKa31B 1y JOBEJAEHHI IIEepe]] CYyA0M iX MEepEeKOHIUBOCTI [S35].

Lle monoxxeHHs Biq0Opakae OHY 3 KOPIHHUX 17]ei MPaBOBOI'O CYCIUIbCTBA,

Mae TporpaMHe 3HA4YeHHS i (QopMyBaHHS ~ OyJb-SIKOTO  Taly3€BOI0O
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MPOLIECYalbHOIrO 3aKOHOJABCTBA 1 B MEpUly 4Yepry — KPUMIHAJIBHOIO
npouecyanbHoro. CrpaBa B ToMy, mo a0 npuitHATrts HoBoro KIIK Vkpainu
pPaAsSHCBKUNA KpPUMIHAIBHUUN Mpolec OyB LIUJIKOM PO3LIYKOBUM (CHIAYMM), TOOTO
MOBHICTIO — SIK B JOCYJOBOMY, TaK 1 CYAOBOMY HpPOBaJKEHHI, M030aBICHUM
3MarajpHOCTI (XO4Ya 4YUMalo IOPUCTIB Hamarajucs OOIPYHTYBAaTU HAasBHICTb
3MaraigbHOCTI B KpuMiHaibHoMy mpoueci no KIIK Vkpainu 1960 poky). Tomy B
nepiog po3podoku HoBoro KIIK crosuio 3aBmaHHs BTUIEHHS B HBOTO
KOHCTUTYI1MHOT BUMOTHY 3MarajbHOCT1 CTOPIH.

KoHcTuTy1iiiHuit ceHc MonoXeHb Mpo Te, U0 CYJIOYMHCTBO 3/1MCHIOETHCS
Ha 3acajax 3MarajbHOCTI MoJsirae B HacTynHoMmy. /laHa Hopma BigHeceHa [0
po3ainy VIII Konctutymii Ykpainu, sxuit HazuBaeTbes «lIpaBocymus». Bixe
OJIHOTO I[LOTO JIOCTAaTHBO, 1100 CTBEPXKYBATH, 110 M CyAo4YnHCTBOM OCHOBHUI
3aKk0OH Ma€e Ha YyBa3l CyTO CYyIOBY MisIbHICTH. Kpim TOro, roBopsuu mpo
CynounHCTBO, KOHCTUTYIIST HE TOAUIsE MOro Ha ranay3i. 3Ha4WTh, MO-TIEpIIE,
3MarajpHICTh € 00O0B'SI3KOBOIO BJIACTUBICTIO OYIb-SKOT0 BUIy CYJOUYMHCTBA, a TO-
Jpyre, HE3aJIeKHO BIJ TOTO, € YU HI y OKpeMild mMpolecyaabHIi HisSIBHOCTI
JIOCYZIOBE TPOBA/KEHHS, il Cy/l0OBa YacTHHA, y BCSIKOMY pa3i, MOBHUHHA OyTH
3maranpHOM0. [1[0 X cTOCYyeThCS AOCYAOBOrO MpOBaPKeHHsS, TO B KOHCTUTYIIIT
VYkpainu HeMae BKa3iBKU Ha Te, 10 MPUHIIMIT 3MarajJbHOCT1 PO3MOBCIOIKYETHCS 1
Ha HBOTO, 30KpeMa Ha JOCYAOBE pO3CIIAyBaHHS KPUMIHATBHUX TPOBAIKEHD.
Pazom 3 Tum B KoHcTuTymii Ykpainu Hemae 1 3a00p0oHHU Ha PO3IMIHUPEHHS cepu ail
NPUHLUITY 3MarajbHOCTI Ha IOCYJJOBE MPOBAKEHHS.

Bumora 3maranbHOCTI BH3HAaHA MPUHIMIIOM KPUMIHAIBHOTO CYAOYMHCTBA
ta chopmynboBana B cT. 22 KIIK VYkpainu: «xpumiHaibHe MTPOBAHKCHHS
3MIIACHIOETHCS HA OCHOBI 3MarajibHOCTI, 0 Tiepeidayae caMoCTiiiHe 0OCTOFOBAHHS
CTOPOHOIO OOBHMHYBAYEHHS 1 CTOPOHOIO 3aXMCTY IXHIX MPAaBOBUX MO3MIIIHA, TPaB,
cB0O0OJT 1 3aKOHHHX 1HTEepeciB 3acobamu, nepeadadernmu 1muM Komekcom» [62].
JI1s1 pO3yMiHHS TOTO YM MOIIUPIOETHCS il TPUHIIMITY 3MarajbHOCTI Ha JOCYIOBI
CTajli mpoliecy HEOOXIJHO 3BEPHYTHUCH /10 CAMOr0 BU3HAYECHHS «KPUMIHAJIBHOTO

IIPOBA’KCHH.
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Bianosigno no n. 10 4. 1 ct. 3 KIIK VYkpainu, kpumiHaibHe TPOBaIKEHHS
— JIOCY/IOBE PO3CIilyBaHHs 1 Cy/I0BE MPOBAKEHHSI, MPOIECyalIbH1 M1 y 3B SA3KY 13
BUMHEHHSM JISIHHS, T[epe0adyeHoOro 3aKOHOM YKpaiHM Mpo KPUMIHAJIbHY
BIIMOBINAIBHICTE [62]. A 11e O3Hauae, mo 3MaraibHICTh nporojomeHa B KITK
VYkpaiHu NpUHLIKIIOM BCHOTO KPUMIHAJIBHOTO MPOIIECY, TOOTO HE TIIBKUA B YAaCTHHI
CYIIOBHX, a i IOCYIOBUX MOTO CTaJIii.

Posmmpenns nii 3MaraapHOCTI Ha AOCY/OBI CTajii KPUMIHAIBHOTO MPOIECY
€ KOHIENTYyaJdbHUM MIAXOJAOM 3aKOHOAABIA 110 (OPMU  BITUU3HSHOTO
KPUMIHAJIBHOTO TIPOIIECY.

Y  KpuMmiHaIBbHOMY TIPOBQKCHHI CTaTyC CTOpIH OTpUMAlUd  SK
oOBuHyBaueHHs, Tak 1 3axuct (m. 19 4. 1 ct. 3 KIIK Vkpainu). Ane ciia
BIJI3HAYMTH, 110 HA MOYATKY JIOCYJOBOTO PO3CIiTyBaHHS, 3MarajabHOI JTISJIBHOCT1
HEMae, K HeMae ii B TiM YacTHHI JOCYJOBOTO PpO3CIIAYBaHHS, 1€ IIE HE
MOBIOMJICHO TMPO MiAo3py. 3 [bhOr0 BHUIUIMBAE, IO, XO4Ya 3MarajbHICTh 1
OTOJIONIEHO B YChOMY KPHUMIHAJIBHOMY IPOBA/KEHHI, MPOTH B 3HAYHIN #oro
YaCTUHI 1IeW MPUHITUT (PAaKTUYHO HE JIIE.

[IpenmeToM 3mMaraabHOCTI Ha CTaii JOCYIOBOTO IPOBAKEHHS € BUPIIICHHS
Ha JOCYJIOBUX CTaJisIX KPUMIHAIBHO-TIPOIIECYATbHOT0 KOH(IIKTY, 110 BUHUK MIXK
NPOTWIC)KHUMH CTOPOHAMHU TIPOLIECY, IOA0 KPUMIHAIBHO-TIPABOBOTO CIOPY B
MEXax KpPUMIHAIBHUX TIPOILIECYalbHUX MPaBOBiAHOCHH. HasgBHICTH 1IHOTO
KOH(DJIIIKTY 3yMOBJIEHa Tepen0adeHo0 PI3HUIICIO MpolecyalTbHUX (QYHKIIH, K1
3MIACHIOIOTh TPEJCTABHUKU CTOpPIH OOBHHYBAYe€HHS 1 3axUCTy Ha CTafii
TOCYI0BOTO po3ciimyBanas [13, c. 57].

Mu Moxemo mnorogutuch 3 aymkor M.I. Mokpunpkoi mpo Te, mo 3a
smictoM cT. 22 KIIK Vkpainu, sika BCTAaHOBIIOE MPABO CTOPOHH 3aXHUCTY 30UpaTH
JIOKa3W Ha JOCYIOBIM cTajii, KpUMiHAJIbHE TMPOBA/DKCHHS B YKpaiHi Mallo
OyayBaTHCS 32 aHTIOCAKCOHCHKUM TUTOM. IIpoTe yci HacTymHi monoxxenus KITK
Vkpainu, sKi TaKk YW I1HAKOIE MO CYTI € MEXaHI3MOM peani3alii MNPUHIUIY
3MarajbHOCTI, CBIT4YaTh, IO II€ 30BCIM He Tak. HacmpaBmai ykpaiHCbka MOJENb

3MaraJbHOCTI BUSIBUJIACA HE CXOXKOKO HA KOJIEH TUI. PeanbHOI 3MarajibHOCTI MIK
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CTOpPOHOI0O OOBMHYBAaY€HHS 1 CTOPOHOIO 3aXUCTy Ha CTajAll JOCYJIOBOTO
po3ciigyBaHHS He IicHye. BoaHouac 30upaHHsS J0OKa3iB Ha CyIOBIiM cTafii
KPUMIHAIBHOTO TMPOBA/KEHHSI € IIBUIIIE BUHITKOM, aHDK MPABWIOM, 1 CYI Y
bOMY Tpolieci pakTUYHO Mo30aBieHuil iHiiaTueu [89, c. 112].

[um nutanHsM 3amaeThes Takoxk 1 M.A. OBakimsiH, IKUN 3BepTa€ yBary Ha
TE, 0 SK MOYXHA TOBOPHUTH PO 3MarajbHICTh, SKIIO CIIAYHHA, 3BEPHYBIIUCH 10
CIITYOTO CYJI/II 3 KJIIOMTOTAaHHSAM, Ma€ MpaBo yxe 4epe3 6 TOJAWH OTPUMATH PIilllCHHS
II0JI0 TAKOTO TIOJIAHOTO KJIOMOTAHHS, a CIIAYUA CyI/Is 3000B’I3aHUH OCTAHHBOMY
HaJaTH PINICHHS y TaKUH CTPOK, a CTOPOHA 3aXUCTY 1 OJM3BKO B TaKUH CTPOK HE
MOE OTpUMaTH BIAMOBIAb, a JO CIIAYOrO CY[JI CIOYATKy B3arajai HE MOXKE
3BCPHYTHCH.

CropoHa 3axucTy, mo0 ii KJIOMOTaHHS PO3IJIAHYJM, CIIOYAaTKy MOBHHHA
MOJIaTH KJIONMOTAHHS JO0 CIIT4oro abo MpoKypopa, Ciiguuii abo TpOKypop Ha
IPOTSA31 TPHOX JAHIB PO3MIIAAAI0TH TaKi KIIOMOTaHHs, 3riaHo 31 ¢T. 221 KK Ykpainu,
1 1a0Th BIAMOBIZIb. A JIO CIIAYOTO CYJIJII CTOPOHA 3aXHUCTY MOXKE 3BEPHYTHCH JIUIIIC
IIOJI0 OCKap>KEHHs Takoi BIAMOBIAl CIIAYOrO YU MPOKypopa, MOBa e mpo
BIIMOBY B 3aJIOBOJICHHI1 KJIOIIOTAHHS MPO MPOBEACHHS CIIIUNX (PO3IIYKOBUX) 200
HEMJIACHUX CIITUUX (PO3IIYKOBUX) Mii. | Bke MOTIM CIIIUui CyIas Ha MPOT3i
TPHOX JIHIB po3risiHe gany ckapry [100, c. 267].

OTxe MOXXHAa KOHCTaTyBaTH, IO 3aKOHOJABYO 3aKPIIUICHUH MPUHIUI
3MarajgpbHOCTI Ma€ HHU3KY NpoOieM W00 HOro MpakTUYHOI peanizamii, sKi
BHHHMKAIOTh Y MpOIIeci JOCIIKEeHHS qoKa3iB. Lle, mepi 3a Bce, mMATBEpKY€EThCS 1
BUSBISETHCS Y  3aKpIMUIEHUX  KPUMIHAJIBHUM  TPOIECYaATbHUM  3aKOHOM
HEO/JIHAKOBUX YMOBaX CTOpPOHM OOBMHYBAaYeHHS Ta 3aXWCTy B peajizamii
MpoIleCyaTbHUX MEXaHI3MIB 300py J/OKa3iB, caMe 3a SIKUX CTOpOHAa 3aXUCTy
HEBHMHYBATOCTI 0COOM, OOCTOIOBaHHI CBO€I IO3WINIi, 3aXWCTi MpaB, CBOOOI Ta
3aKOHHUX IHTEPECIB Mi3aXUCHOTO0, 1[0 3PEIITOI0 MPU3BOAUTH 10 NEBHOI acCUMETPIi
y  (QopMmyBaHHI TO3WIIA  BUIPABAYBAIBHOTO  XapakTepy Ha  KOPUCTHb

o0BUHYBaIbHUX [32, c. 173].
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AHani3 opranizaiii Ta QyHKIIIOHYBaHHS IMBUILHOTO CYJJOYMHCTBA HA OCHOBI
3MarajJbHOCTI Ma€ BEJHMKE 3HAYCHHS I BUPINICHHS NUTAHHS PO HAMPSMKH
PO3BUTKY LOTO MPUHIIUIY Y BCIX CTAIsIX LUBUIBHOTO MPOLIECY.

[IpuHUMN 3MaraibHOCT1 — OJIUH 3 OCHOBOTOJIOKHUX MPUHIIUIIB IIUBLIHHOTO
MPOIIECYAIbHOTO TMpaBa — CTBOPIOE CHPUSATIUMBI YMOBU ISl 3'ACYBaHHS BCiX
oOCTaBUH, $KI MaloTh ICTOTHE 3HAYEHHS [JIl CIOpPaBU 1 BHUHECEHHS CYIOM
OOTPYHTOBAHOTO PIllICHHS.

[TpuHIMT 3MaraJibHOCTI BiTHOCUTKLCS JI0 YHCJIA TapaHTIH MpaBOCYIIs, SKUH
OJTHOYACHO CIIYTY€ TaKOXK IHCTPYMEHTOM 3aXHCTY OCOOH.

Byayun nyxe €MKor 3acaZor0 CYJOYMHCTBA, 3MarajbHICTh OJHOYACHO
BUCTYIIA€ SIK CIOCI0O JOCIIJDKEHHsS 1 OINIHKM JIOKa3iB, CIOCIO BiJICTOIOBAHHS
y4aCHUKaMH TPOLECY CBOIX YM JIeJIErOBAaHUX 1HTEPECIB 1 CMOCIO peanizailii Tpbox
CaMOCTIMHHMX TMpolecyalbHUX (YHKIIII: OOBMHYBauy€HHs, 3aXHUCTY, BHUPIIIECHHSA
CIIPaBH.

[IpuHIMD  3MaragbHOCTI B UMBUIBHOMY CYAOYMHCTBI BUXOIUTH 3
MPOTUJICIKHOCTI IOPUIUYHUX I1HTEPECIB CTOPIH, IO OOYMOBIIOE HEOOXITHICTH
3MaraHHs MDK HUMH B HUBUIBHOMY mporeci. KoxkHa cTopoHa Mae Ha MeTi
JIOMOTTHCS CIIPUATIMBOTO [JIsi ceOe CyAOBOro PpIIIeHHS 1 TOMY 3000B’s3aHa
JIOBECTH 1 OOIPYHTYBaTH CBOi BHUMOTHM 1 3allepedyeHHS y BIJICTOIOBAHHI CBOET
IIPaBOBOI MO3HUIIIT TPH 3aXUCT1 MOPYIICHUX TIPAB 1 3aKOHHUX 1HTEPECIB.

BinmoBimHO 10 IUBUIFHOTO MPOLIECYATHHOTO 3aKOHOJABCTBA, SIKE IS0 /10
2004 poxy, MPUHIIMII 3MarajJbHOCTI 3aMi1HIOBABCS IPUHITUIIOM 00’ €KTUBHO1 ICTHHH,
3TIAHO 3 SKUM Cyl OyB 3000B’s3aHUN HE OOMEXKYBAaTHCh HAJIAHUMH CTOPOHAMH
JI0OKa3aMH Ta BXKMBATH BCiX MepedadyeHrnX 3aKOHOM 3aXOJiB IIOJ0 BCTAHOBICHHS
JiiCHUX 00CTaBUH CIIPaBH, TOOTO 30MpaTH JOKA3H 32 BIACHOIO 1HIIIATHBOIO.

[Tpote 3akonom Ykpainu Bix 2 mtotoro 1996 poxy «IIpo BHeceHHS 3MiH i
nonoBHEHb 10 [MBUIBHOTO mpolecyanbHOro Kojekcy Ykpainu» [114], me mo
npuiHATTs Konctutyuii Ykpainu, sika 3akpinuiia 3MarajibHICTh CTOPIH SIK OCHOBHY
3acaay CcydoudmHCTBa, 10 IlMBiIBHOrO mpoiecyaabHoro kozekcy 1963 p. [170]

OyJ1I0 BHECEHO 3MIHHU Ta 3aMPOBAJKEHO PO3TJIS]l 1 BUPIIICHHS LIUBUILHUX CIIPaB HA
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3acazax 3MaraiabHOCTI. BogHouac cyn 3000B’s13aHuil OyB BXKUBATU NepeadavyeHux
3aKOHOM 3aXOJliB O BCEOIYHOr0, MOBHOTO 1 00’ €KTUBHOIO 3’sICYyBaHHS OOCTaBHH
COpaBH, po3’siCHIOBaTH oco0aM, sAKi OepyTb ydacTb y CIpaBi, iX IpaBa TH
00O0B’SI3KM 1 CHIPUATU Yy 3M1MCHEHH] iX mpaB. OOOB’S30K JOKa3yBaHHS 1 MOJAHHS
J0Ka3iB Oylo TMOKJIAJE€HO Ha CTOPOHM, a CyJ JHIIEe MaB CHOPHUITH B iX
BUTpeOYBaHHI1, KOJIM y CTOPiH OyJIM TPYAHOLI B I[OMY.

[Ticna «manoi» cymnoBoi pedopmu 2001 p. 00OB’SI30K Cyay BXKHUBATHU
nepeadaYeHnX 3aKOHOM 3aXOJIB JO BCEOIYHOTO, MOBHOTO 1 00’ €KTHUBHOTO
3’sICyBaHHS OOCTaBHH CIIPaBH, K aKTHBHA CTOPOHA TPUHIIMITY 3MarajJbHOCTI, 0YJ10
3aMIHEHO O00OB’A3KOM 30epirati OO0 ’€KTUBHICTH 1 HEYHEpeIKEHICTh Ta
CTBOPIOBAaTH YMOBH JIsl BCEOIYHOTO 1 MOBHOTO JOCJIIPKCHHS OOCTAaBUH CIIPaBH
[57, c. 119].

3a yuHHUM [{MBUTBHMM TIPOICCYaIBHUM KOJEKCOM YKpaiHU IMBiLIbHE
CYJIOUMHCTBO 3AIMCHIOETHCA Ha 3acafaXx 3MarajJibHOCTI CTOPIH; CTOPOHM Ta IHIII
oco0u, sKi 6epyTh y4acTh y CIIpaBi, MalOTh PIBHI IIpaBa 111010 MOJIaHHs JOKa3iB, iX
JOCTIPKEHHST Ta JOBEACHHS TMepell CYJOM iX NEPEeKOHJIMBOCTI; KOXKHA CTOPOHA
MOBUHHA JIOBECTH Ti 00CTaBMHM, Ha sIKI BOHA MOCWJIAETHCA SIK HA MIICTaBy CBOIX
BUMOT a0o 3arepedeHb. Poib cymy moisarae B cupusiHHI BCEOIYHOMY 1 TTIOBHOMY
3’sICYyBaHHIO OOCTaBUH CIIPaBU: P03’ ICHEHHI 0co0aM, siKi OEpPYyTh y4acTh y CIpaBi,
iX mpaB Ta 00OB’SI3KiB, IMOIEPEIKEHHS HACIIIKIB BUYMHEHHS a00 HE BUYMHCHHS
MpoleCyaTbHUX JIH 1 CHPHUSHHS 3/11HCHEHHIO 1XHiX mpaB [169].

3aKpinUBIIM TPUHIIMI 3MarajbHOCTI OJHUM 13 OCHOBHHX Y HHBUIBHOMY
CYJIOYMHCTBI, 3aKOHOJABEIlb, 3 OJJHOTO OOKY, HaJaB CTOPOHAM Ta IHIIUM 0cobam,
AKi OepyTh y4yacThb Yy CHOpaBi, IIMPOKI MOXKIMBOCTI Y BHUKOPHUCTaHHI CBOiX
MIPaBOMOYHOCTEH (PiBHICTH IIOJIO MTOAAHHS JIOKa3iB, X JTOCTIIKEHHS Ta JOBEACHHS
nepea CyJaoM iX TMEepeKOHIMBOCTI), 3 APYroro, — THM CaMUM IIOKJIAB JOJAATKOBI
O00OB’SI3KM 1O JOBEICHHIO THX OOCTaBWH, Ha $Ki BOHH TIOCHJIAIOTHCS SK Ha
MPUYMHY CBOIX BUMOT a0 3amepedyeHb Ha MiJCTaBl HaJaHuX JoKa3iB. OJHaK T0Ka3
caM 1o co0i, 00’€KTUBHO ICHYIOUM B MAaCHMBHOMY CTaHI, IlI€ HE HaOyBa€ TaKuxX

BJIACTUBOCTEH, 3a SKUX came HoMy Oyjae HajaHa mepesara. (s mporo BakiIMBa
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aKTMBHA Y4YacTh YCIX YYaCHHUKIB IpOIECY SIK 0Ci0, ikl OepyTh ydacTb Yy CIpaBi —
CTOpIH, TPETIX 0OC10, X MPEACTABHUKIB, TAK 1 IHIIUX YYACHHUKIB, TOJJOBHOK METOIO
y4acTi SIKMX € JIOIOMOra y BCTAHOBJEHHI (PaKTUYHUX OOCTaBMH CHpaBU 1
BIIMOBIAHO TO3UIINA Ti€l 4u 1HIIOT CTOpoHU. KOXKHMI 13 y4YacHHUKIB BiJirpae
BAXJIMBY pOJib MPU 3A1MCHEHH] UBUILHOTO CYJOYMHCTBA: MO3MBAy, BiJMOBIJIAY,
MPEJCTAaBHUKY — 3/[IMCHEHHS MpaBa Ha CYJIOBUM 3aXUCT; CBIIKU — TMOBIJOMJICHHS
npo Biomi iM OOCTaBMHH, SIKI MarOTh 3HAYEHHS JJIs CIIpaBU; oco0a, ska HaJae
IPaBOBY JIOTIOMOTY — HaJaHHs MPaBOBOi JonoMoru (axiBieM y ramxysi npasa [71,
c. 31].

AHaJi3 Cy4yacHOTr0 BITYM3HSHOTO 3aKOHO/JABCTBA IOJ0 CTaHY 3MarajbHOCT1
JI03BOJISI€ 3pOOUTH BUCHOBOK, IIIO MPUHIIMI 3MarajibHOCT1 ()YHKI[IOHYE B CIIpaBax
MTO30BHOT'0 MPOBAPKEHHSI Ta MICTUTH Y COO1 TaKi €JIEMEHTH:

- MpaBO CTOPiH OpaTH yyacTh y POIECl 0COOUCTO Ta Yepes3 NMpeICTABHUKA,

- MpaBo Ta 00OB’SI30K CTOPIH Ha OOTPYHTYBaHHS BUMOT 1 3allepeycHb;

- mpaBo Ta OOOB’SA30K TOJAaHHS JOKa3iB ocobamu, siki OEpyTh y4acTb y
CIIpaBi MO30BHOTO MPOBAKEHHS;

- TIpaBo 3asBIISATH KJIOTOTAHHS;

- mpaBo Ta OOOB’SA30K TOJAHHS HOBHX JOKa3iB JO Cyay amnelsiiiHol
IHCTaHIT;

- TIpaBO Ta O00OB’SI30K MOAAHHS 10 CYAY, KU pO3TisAae pillleHHS Cyny y
3B’SI3KYy 3 HOBOBHSIBICHUMHU OOCTaBUHAMHM JIOKA3iB, 110 MIATBEPKYIOTh HASIBHICTh
X 0OCTaBUH;

- 000B’S30K Cyay IO peaiizaiii IeBHUX IMOBHOBA)XEHb IO 3a0€3MCUYCHHIO
3MaraapbHOCTI  CTOpiH  (BKa3iBKM, IHCTPYKTHBHI  Ta  3a0e3neuyBasibHi
TTOBHOBAKCHHS ).

Buxonsiun 3 BUIE3a3HaYeHUX EIEMEHTIB MPUHIMITY 3MarajibHOCTI,
OCHOBHMMM 3arajlbHUMH TMpaBUJaMU CY4YacHOI BITYM3HSHOT 3MarajJibHOCTI, SKa
MOKJIaJIeHa B MIJACTaBY Cy4acCHOi MOJIeNll I[MBUIBHOI'O CYJOYMHCTBA, B YKpaiHi

moao CiipaB IIO30BHOI'O IIPOBAKCHHA €:
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- JI0OKa3W MOJAI0ThCSl CTOPOHAMM Ta IHILIUMHU 0co0amu, iK1 OepyTh y4acTb y
COpaBi, a TAKOXX MOXYTb OyTH BUTpeOyBaHI CyJOM, aj€ HE IHaKIle, fK 3a iX
KJIOTIOTaHHIMU;

- cyd mo30aBlieHMM TMpaBa 3a CBOEIO IHIIATUBOK 30MpaTH JIOKa3u IO
CIpaBi;

- CylI He MOXke OOMeXyBaTH MaTepiajibHl Ta MPOLECyabHI MpaBa CTOPIH;
pIlIEHHS TO CIpaBl yXBAJIIOEThCS HA MIJICTaBl HAaJaHUX CTOPOHAMM JI0Ka3iB, a
TaKOX 3a KJIOMOTaHHIM 0cCi0, siki OepyTh ydacTh y crnpaBi. B mizncraBy cymoBoro
pillIeHHs MOXYThb OyTH TMOKJaAeHl (akTH, sfKI HE MNOTPeOyIOTh TOKa3yBaHHS
(BU3HaHI, IPEIOIUITIANIBHI, TPE3IOMOBaHI, 3arajIbHOBIIOMI);

- CyJ HE MOKE BUWUTHU 32 MEXI1 3asBJICHUX MTO30BHUX BUMOT [79, c. 202].

Crnig BIA3HAYWTH, IO B IUBUIBHOMY CYAOYMHCTBI, 3 TOYKH 30pYy CYIIOBOi
NpPaKTUKH, HAHOUTBII MPOOJEMHUM BHUAAETHCS THTAHHS JOTPUMAaHHS CyIamH
NPUHIIMITY 3MarajbHOCTI, TepeayciM — BUKOHAHHS CyJaMH CBOIX IepeadaueHux
HOpMaMHU IPOIECYaIbHOTO 3aKOHOJJAaBCTBA 00OB’SI3KIB 11010 CTBOPEHHS YMOB IS
peanpbHOi 3MarajibHOCTI CTOpIH, MO0 CIHPHUSHHS BCEOIYHOMY 1 TIOBHOMY
3'sICYBaHHIO OOCTaBUH CIIpaBU, CIPHUSIHHS 3IIMCHEHHIO MpaB CTOPIH y BUMAAKAX,
BcraHoBiieHnX [IIIK Vkpainu. IlopymeHHs cygaMyd HIDKYMX 1HCTaHINN ITUX
000B’SI3KIB 4acCTO CTAlOTh ITIICTABAMH CKacyBaHHS a00 3MIHM PIIIEHb y CyJax
BHINKX 1HCTaHIM [72, c. 133].

[{uBinbHMII mporiec B YKpaiHi HE € CyTO 3MaraJibHUM y WOTO YUCTOMY
BUTJISI/TI, KOJIW CYJI BiJIiIrpa€ MacuBHY poJib. 3MaraibHa (hopma IUBLUIEHOTO MPOIIECY
MO>KJIMBA JIAIIE 32 aKTUBHOI PO Cyny, KWW TaK 4YM IHAKIIE MOBUHEH HaJIaBaTH
mpoliecyaabHy JOMOMOTY 0co0aM siKi 6epyTh y4acTh y CIIPaBi.

VYKkpaiHCchki peanii cBiIUaTh Mpo Te, M0 JaJCKO HE KOXHA ocoba, fka €
CTOPOHOIO, TPEThOIO 0OCO00I0 y CIIpaBi, MOXKE O3BOJUTH COO1 JIATH B Tpoleci
yepe3 NpeCTaBHHKA, TOMY Yy LMBUIBHOMY MpOIeci Hamioi KpaiHW po3’siCHEHHS
CylIOM, 30Kpe€Ma 3MarajlbHUX MpaB, CHPHUSHHS y BUTPeOyBaHHI JOKa3iB TOILIO, -

JIHCHO aKTyallbH1 Ta BaXJIMBI MpOIeCyalbH1 Ali [25, ¢. 57].
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Mu MOXEMO TMOTOAUTHCh 3 ITYMKOI JESIKMX HAyKOBIIB TpO Te IO,
3ampoBaHPKeHA B HAI[IOHATBHE CYIOYHMHCTBO MOJICTh 3MarajJbHOCTI 4aCOM CTBOPIOE
MEPEIIKOIA I BUKOHAHHS CyJaMd TMPaBOCYIHUX IIIJICH, 110 B TEPIIy Yepry
CTOCYETBHCSl IUBUILHOTO CYMOYMHCTBA. [loymHATH BapTO 3 HAWTOJIOBHINIOTO —
MPaBUJILHOTO BU3HAYCHHS 3aBJIaHb BiIIOBITHOTO BHIY CyJIOYMHCTBA. | came riuMu
3aBJIaHHIMU Ma€ OyTH «OOTSHKCHUI KOKHUE cynas. Hanmpukian, 1ist TUBIIBHOTO
CYJIOYMHCTBA 3aBIaHHSAM Cyay Ma€ OyTH MPaBUIbLHUN 1 CBOEYACHUH pO3IIIAA i
BUPIIICHHS IIMBUIBHUX CIpPaB — CIOPIB MPO MPaBO, IHIIMX BUMOT 1 MPaBOBUX
NUTaHb IUBUILHOT IOPUCAMKINI 3 METOH YCYHCHHS IIPaBOBOTO KOHQIIIKTY,
3YMOBJICHOTO TIOPYIICHHSM ITUBUIBHOT POIECYATbHOI MisUIBHOCTI, Ta 3MIMCHCHHSI
¢(EeKTHBHOTO 3aXHUCTy MOPYIICHUX, HCBU3HAHUX a00 OCIOPIOBAHUX TIPaB, CBOOO
YM IHTEpeCiB Cy0’€KTIB MaTepialbHUX MpaBoBiAHOCHH. [Ipu oMy 115 peamizaiii
METH IUBUIBHOTO CYJAOUYMHCTBA CyJ 3000B’SI3aHUM BXUTH BCIX HEOOXITHUX 1
JOCTAaTHIX 3axOJliB IIOJAO BCTAHOBJEHHS (AKTUUHMX OOCTABHH, IO MAIOTh
3HAUEHHs JJI1 TMPaBWIBHOTO BHUPIIIEHHS CIpPaBU, Ta 3aCTOCYBaTH €(EKTUBHUIM
croci0 3axHCTy MOPYUIEHOTO MpaBa YU OXOPOHIOBAHOTO 3aKOHOM iHTepecy abo
BXKUTHU THIIUX JIEBUX 3aXO/IB BIIMOBIAHO 0 3aKOHY, CIIPSIMOBAHUX HA BUPIIIECHHSI
3asABJICHUX BUMOT. SIKIIO ITi1 9ac po3rJIsay CIpaBH Oyjie BCTAHOBJICHO, IO CIIOCIO
3aXHUCTY MOPYIICHOTO IpaBa abo iHINI NMPUMYCOBI 3aXOJH, SKi MPOCUTH CYI
3aCTOCYBAaTH 3asBHHMK, HE BIJMOBIIAIOTh XapakTepy CIIPHUX IPABOBITHOCUH
CTOpIH Ta/a00 BUSBIATHCS HEE(PEKTUBHUMH Ta HE TMPU3BEAYTH JI0 YCYHEHHS
MPaBOBOTO KOHMIIKTY, Cya 3000B’si3aHUI OOTOBOPHUTH II€ MHUTAHHS Y CYIOBOMY
3acilaHHl Ta 3aCTOCYBAaTH TaKWW CIOCIO 3aXUCTy, KM € aJeKBAaTHUM 3MICTY
MOPYIICHOTO MpaBa, XapaKTepy MOPYIICHHS Ta HACHigKaM, siKi 1€ MOPYIICHHS
MOTSTIIO 32 co00r0, a00 K IHII 3aXOAM, IO 37aTHI JIKBIMYBaTH HECTPUSTINBI
HACHINKKW Ta eQEeKTUBHO BUpImMTH 3asBieHi BUMOrH. CyJ Mae BXHTH BCIX
nependavyeHuX 3aKOHOM 33aXO0/IIB, 00 3aXUCTUTH MTOPYIIICHI OpraHOM BIIaJu IIpaBa
ocobu, B TOMY YHCJ1 30MpaTH JOKa3W 3 BIACHOI 1HILIATHBH, BUXOJIUTHU 3a MEXKI
BUMOT CTOPIH TIEI0 MIPOIO, HACKUIBKU 1€ HEOOXIIHO AJIsl IOBHOTO 3aXUCTY MpaB

ocobu [56, c. 22].
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AKTHUBHI MOBHOBa)XEHHSI CyNy 3MIIMCHIOIOTHCA B paMKax MPOIECyalbHOTO
ni3HaHHSA. BOHM HE KOpPECHOHIYIOTh MPOLECYaJbHUM IpaBaM CTOPIH, I1HIIMM
y4acHUKaM mpolecy B cdepi Aoka3yBaHHsA. Ajie He Oyab-sfKi MOBHOBAXXEHHS B
paMKax TpoLeCYallbHOTO TMi3HaHHS MOKHAa BITHOCUTHU JI0 KaTeropii aKTUBHOTO
MTOBHOBAXCHHS CYTY.

[I{o10 aKTUBHUX TTOBHOBAXXEHB CYAY B MPOIIECi TOKa3yBaHHS, TO BHIA€THCA,
IO TEHJEHIS BCE * TaKh Ma€ MPOCYBAaTUCA 10 TOCHUJIEHHS POJi Cydy IIOIO
30upanHs qoKa3iB. OJIHAK HUHI HE MOXKHA TOBOPUTH MPO a0CONIOTHUM MEpeXia Bij
3MaraJibHOro J0 1HKBI3MIIIHHOTO MPOIECY, a TUIbKU TMPO 3aKpIiIUICHHS 32 CYAOM
IIMPIITUX MOBHOBAXKEHb CYIy Yy MpOIeCi JOKa3yBaHHS, OJHAK 3 Tepea0auCHUMHU
BCE-TAaKW MEXKaMH 3JIHCHCHHS TaKMX ITOBHOBaXXeHb. (CKUIBKH OCOOJIMBICTIO
IIUBUILHOTO CYJIOYMHCTBA € T€, 110, MAIOYU 33 TOJIOBHY METY 3aXHCT IPUBATHOTO
IHTEpecy, BOHO BOJIHOYAC OXOpoHsi€ 1 myOnmiyHuil iHTepec. Came lie BU3Hayae
cnenugiky TpolecyalbHOr0 CTAHOBHUIA OpraHy, IO 3AIMCHIOE MpaBOCYAAs 3
UBUTBHUX cripaB [17, c. 81].

[IpucyTHs 3MarajbHICTh TakoX 1 TOCIOAAPCHKOMY  CYIOYMHCTBI.
[lepeHocsaun 3arajgbHe HAyKOBE 3HAUYEHHS MPUHIMIIB HA  MPUHIIMIH
rOCIOAapChKOT0 TMPOIECYaqTbHOTO TpaBa, MOKHA BHU3HAYUTU Il TPUHIMIH SK
TaKUMH, HA SIKUX IPYHTYETHCS MEXaHI3M MPABOBOT'O PETyJIOBAHHS MPOIECYaTbHUX
BITHOCHH, SIKi 3HaXOJSThCS Yy TEBHOMY B3a€MO3B’S3KY, 3YMOBIICHOMY PI3HUMH
dakropamu. [IpuHIUTIN TOCTIONAPCHKOTO MPOIIECYATHHOTO MPaBa BUABIAIOTHCS SK
B OKpEMHX HOpMax 3arajbHOr0 3MICTYy, TaK 1 B TPOLECYaTbHUX HOpMax, SKi
MICTSITh TapaHTIl peasizailii Ha MPaKTHIll 3aTATBHUX TTPABOBUX MPHUITUCIB.

3MICT IMX TPUHIUIIB BUpPa)XeHO W 3akpimieHo B 3akoHi Ykpaiam «IIpo
CymoycTpidi 1 crtaryc cyamiB» Ta [ocrmogapchbkoMy MpOIECyalbHOMY KOJEKCI
VYkpainn. Koxxauii 3 X TPUHITUIIB 3HAXOAUTH CBOE 3aKPITUICHHS Ta BUPAKCHHSI,
K TPaBUJIO, HE B OJAHINA, a B JEKUIBKOX MPAaBOBUX HOpPMax 1 HaiyacTimie B
MpoLeCYaTbHUX, SKI XapaKTepU3YyIOTh 3MICT JaHOTO TPHUHIMIY. BUKOHaHHS

3aBJaHb I'OCIIOAAPCHKOIr0 CyAJOUYHMHCTBA 3aJIC)KUTh BiI[ MMpaBUJIBbHOI'O 3aCTOCYBAHHA
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roCHoJIapChbKUM CYJIOM HOPM MaTepialibHOTO ¥ mpoliecyalbHOro mnpasa [144, c.
29.]

Jlo Takux OPUHIMIIB 3aKOHOJABEUb BIAHOCUTH, O€3MEPEYHO 1 MPUHLUII
3MaraiibHOCTi.  ['ocmojapchkuii  mpolecyaibHUM — KOJEKC  BHU3HAuUae€, 110
CYJOYMHCTBO y TOCTOJAPCHKUX CyAaX 3IIHCHIOETHCS Ha 3acajax 3MarajibHOCTI.
Croponu Ta 1H11I1 0c00H, K1 OEPYTh y4acTh y ClpaBi, OOTPYHTOBYIOTh CBOT BUMOTH
1 3amepedyeHHs MOJaHMMM Cyay JOKa3aMHW. BiImoBiAHO J0 JaHOTO TPHHIIUITY
CTOpPOHaM y TOCHOJApPChKOMY Mporieci 3a0e3MmeuyroThesl MIUPOKI MOXKIUBOCTI Y
3aXMCT1 CBOIX IpaBa Ta 3aKOHHUX IHTEPECIB, a TOCMOJAPCHKHUI CYJ CTBOPIOE
CTOPOHAM Ta IHIIUM oco0aM, siKi OepyTh y4acTh y CIpaBi, HEOOXIAHI YMOBH IS
BCTAHOBJICHHS (DAKTUYHMX OOCTAaBUH CHpPaBH 1 MPaBUIBHOTO 3aCTOCYBaHHS
3aKOHOJABCTBa [24].

3MarajapHICTh — 11¢ IPHHITUI CYAOYUHCTBA, 3TiJHO SKOTO CYJ BUPIIIYE CITip
HAa OCHOBI 3MaraHHs CaMHX CTOpIH, JOBEJCHHS CaMUMHU 3al[lKaBICHHUMH B
pe3yNbTaTi CIpaBu 0COOAMU CBO€T MPAaBOTH, HABEACHHS apTyMEHTIB 1 JOBEICHHS
CBO€l TMOo3ullli B OOIPYHTYBaHHS MaTepiaibHO-NIPABOBUX BUMOT  MUIIXOM
BUKOPUCTaHHS SK JIOKYMEHTAJIBHOTO JIOKa3yBaHHsS, TaK 1 JIOTIKO-TIPaBOBOTO
(TIIymMadeHHs TPaBOBUX HOPM).

[TpuHIMn 3MaraabHOCTI HEOOXITHO PO3TIAIATH K KOHKYPEHII0 0ci0, sKi
OepyTh yd4acTh y CHpaBi, KOJM iX Aii O3BOJIAIOTH iM €()EKTHBHO BiJICTOIOBATH
CBOIO TO3HIIIIO 1 00MEXYIOTh MOXKIIMBICTh KOJKHOI 3 IIUX OCI0 OJTHOOIYHO BILJTUBATH
Ha pe3yJbTaT CYAOBOTO PO3TJSAY TpHU AKTUBHIN PO Cydy, SKHH HaTUICHHM
GYHKIISIMH 3A1CHEHHS TTPABOCY/I/Is1, KEPIBHUIITBA Ta YIIPABIIHHS MPOIECOM.

3MaranpHICTh B TOCIOAAPCHKOMY TpoILieci mepeadadae, Mo CTOPOHH MaroTh
MPaBO HABOJWTHU IOPUANYHI (PaKTH, IKi OOTPYHTOBYIOTH iX BUMOTH I 3amepeycHHS,
a TaKO)X HaJlaBaTH JOKa3W Ha IMATBEP/DKeHHS IHX (akTiB. BoHM MaioTh mpaBo
3HATH apTYMEHTH, BUMOTH 1 3aMIepEUYCHHS 1HIIIOTO YJaCHUKA CIIOPY, 3HAMOMUTHUCS 3
MaTepiaJlaMy CIpaBH, BUCJIOBIIOBATH 3 1X MPUBOAY CBOI apryMeHTH, OpaTu

y4acTh B OOTOBOpPEHHI 310paHMX y copaBl JOKa3iB, iX MEpeBIpll, 3asBISATH Y
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3B’SI3KY 3 UM pI3HI KJIOMOTaHHS, CTABUTH OJHE OJHOMY Ta 1HIIMM YYaCHUKAM
MPOIIECY 3alUTaHHS.

3a3HaueHUI MPUHIUI TICHO MOB'A3aHUI 3 MPOLIECYaTbHOIO PIBHICTIO CTOPIH
1 3a0e3neuye MOBHOTY (DaKTUYHOTO ¥ JIOKA30BOrO Marepiaiy, HasBHICTh SKOTO €
BOXJIMBOIO yMOBOIO 3’SICyBaHHA OOCTaBMH CHpaBU. 3acajd 3MarajibHOCTI
nepen0avaroTh:

- 3aJIEXKHICTh I Cyly BiJ BUMOT MO3MBaya i 3amepeyeHb BIANOBiIava, Cya
BUPIIIIYE CIIPaBy B 00CSA31 BUMOT, 3asIBJICHUX CTOPOHAMU;

- MOXKJIUBICTh BUTBHOT'O BUKOPUCTAaHHS 3aCO01B JJOKA3yBaHHS;

- MPaBO KOXHOT CTOPOHH JOBOAUTH (AKTH, sIKI OOTPYHTOBYIOThH ii BUMOTH Ta
3arepeyYcHHS;

- MOXIJIMBICTh HAJIaHHS CTOPOHAMH JIOJATKOBHX JOKa3iB Ha MPOMO3UIIII0
rocroaapcekoro cyay [20, ¢. 22].

[TpuHIIMN 3MarajJibHOCTI y TOCIOAAPCHKOMY CY/I1 BIUIMBA€ Ha BECh MPOIEC
dbopMyBaHHA 1 JOCTKEHHS (PAaKTUYHOTO Martepially, HeOOXiTHOTO ISl PO3TIISITY
CIIpaB, BU3HAUAE JIii CTOPIH Ta IHIIMX YYACHHKIB MPOIIECY 31 300py ¥ JOCIIKEHHSI
JI0Ka3iB, MOCIIAOBHICTD 3AIMCHEHHS ITUX JiH 1 iX MpaBOBI HACIIIKHU, POJb CYAIl Y
JTAHOMY TIPOIIECi.

[IpuHnun 3MarajabHOCTI TiepeAdadvae: 3ajekKHICTh i CyAy BiI BHUMOT
mo3uBada 1 3amepedyeHb BIANOBiZaya, CyJ BHUPINIYE CIpaBy B 00CS31 BUMOT,
3asBJICHUX CTOPOHAMH;, MOXIIMBICTh  BUIBHOTO  BHUKOPUCTaHHS  3aco0iB
JI0OKa3yBaHHS, TMPaBO KOXXHOI CTOPOHU JOKazyBaTh (HaKTH, BUMOTH, IO
OOTpYHTOBYIOTH i, 1 3allEpPEUCHHS; MOXJIMBICTh ITOJIaBaTH CTOPOHAMH JOJATKOBI
JIOKa3H1 32 MPOTMO3UIIIEI0 TOCTIONAPCHKOTO Cyy. SIKIIIO BECTH MOBY PO amensiliifHe
1 KacariifHe MPOBAKCHHS y TOCIOAAPCHKOMY CY/i, TO TYT TOMITHO TEpEBaXae
3MarajabHICTh Y BUTJIS1 JUCKYCIi Ha MIJCTaBl I0Ka3iB, AKI € y Marepianax CIpaBH.
Sxmo 3maraHHg Oynae 3IIMCHIOBATHCS BKa3aHUM CIIOCOOOM, TO CTOPOHU
30epiraloTh TMEBHUNM BIUIMB HAa CyJ, ajie, K HArojollyBajocsi B JITeparypi,
pPEe3YyABTATUBHICTh iX 1A IpPHU MepeBipill 3aKOHHOCTI MPUHHATOrO BXKE Yy CIpaBi

pimieHHs Habarato criaOkilmie, HIX OpU PO3TIAAl CyTl CHoOpy, A€ € IMIHpIIl
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MOXJIMBOCTI Y BUKOPUCTaHH1 JJOKa31B. TakuM 4YMHOM, MPUHIIUI 3MarajbHOCTI, SIK 1
MPUHIIUI JUCIIO3UTUBHOCTI, peani3yeTbCs B amesIIdHIN 1 KacamiiHid 1HCTaHI[IAX
obomexeno [99, ¢. 178].

Busnavaroum 3akpiruieHHS I[bOTO TPHHIMIY SIK IMO3UTHBHE W MPOTPECHBHE
SBUIIE, CJIJ BII3HAYUTH HEMOCIIJOBHICTh 3aKOHOJABIS y BHPIMICHHI I[HOTO
MUTaHHSA, SKy MOXHA TIOSCHUTH HEAOJNIKaMH 3aKOHOJABYOI TEXHIKH. Y
KJIACHYHOMY PO3YMiHHI MPHUHIIMII 3MarajbHOCTI O3HA4ae, M0 Cya HE TMOBUHEH 3i
CBOE€T 1HILIATUBYU 30MpaTh AOKa3W HA KOPUCTH TIE€T YU 1HILOI CTOPOHM y pa3i, KOJIH
70Ka3iB, HAJaHUX CTOPOHAMH, HEAOCTaTHHO [UIsl BHUPIMIEHHS CIOpY, a Mae
pO3TJsAaTH CHpaBy 3a HAasSBHUMH Joka3zamu. lIpore, Hampukman, cr. 38
["ocnoapchKoOro mporecyaibHOro KOACKCY YKpaiHu 3000B's13ye cy BUTpeOyBaTH
BIJl AMPUEMCTB Ta OpraHi3alliil He3aJIeKHO BiJl iX y4acTl y CIpaBl JOKYMEHTH i
MaTepiaiid, HEOOXiIH1 sl BUpIMIeHHS crnopy. OueBUIHO, IO BUTPeOyBaHHS
NOJIIOHUX JT0Ka31B € MOXJIMBHUM JIMIIE 32 KJIOMOTAHHSM CTOPIH Yy BHUIIQJKaX, KOJIH
CTOPOHHM 3 PI3HUX TPUYMH HECIPOMOXHI TOAATH Ti UM IHII JOKa3W.
ButpeOyBanHs 10Ka31B MOKE MaTH MICIIE 3a 1HIIIATUBOIO CTOPiH abo MPOKypopa,
ajie He 3 1HIIIaTUBH rOCIOAaPCHKOTO CYY.

Buxonsun 3 BuIle HaBEIEHOr0, MOKEMO 3a3HAYMTH, IO B YKpaiHi Hapasi
HEOOXIJTHI 3MIiHH MPOIECYaTbHOTO 3aKOHOJABCTBA, 30KpEeMa, IO CTOCYETHCS
peaizaiii TpUHIIMIY 3MarajabHOCTI cTOpiH. 30kpema, [Ipesunentom YkpaiHu sk
HeBiKIaguuil OyB BHeceHud M0 BepxoBHoi Panu mpoext 3akony Ykpaiau «IIpo
BHECEHHS 3MIH 10 ['ocnmomapchkoro mpouecyalbHOTO KOAEKCY YKpaiHwu,
[MuBinbHOTO  TpolleCyaibHOTO  Kojekcy Ta Komekcy — aamiHICTpaTHBHOTO
CYyIIOYMHCTBA Ta IHIIUX 3aKOHOJABYUX akTiB» (3akoHompoekT No 6232 Bix
23.03.2017 poky).

VY  3ampomoHOBaHUX MPOEKTaX IMepeBakHa OUIBIIICTh MNPOLECYaTbHHUX
MOBHOBAXXCHb CYAY MEpPErNIsTHYyTa BUXOJSYM 3 TPHUHIMIY BUKOHAHHS CYJIOM Y
IMBUIBHOMY Ta TOCHOJIApPCHKOMY Mpoliecax BUKJIIOYHO POJi apOiTpa 1 HIKOIU —

caigyoro. Jlokasu, BKIOYAIOUW BUCHOBKH €KCIIEPTIB, MOJAIOTHCS CTOPOHAMU; CY/I
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BUTPEOOBYE JI0Ka3u 1 NpHU3HAYAE EKCHEePTU3y JMIIE y BHU3HAYEHHX 3aKOHOM
BHUIIAIKAX.

Tax, Hanpukmnan cratts 12 npoekty LluBUIBHOTrO mpolecyaabHOro KOAEKCY
Vkpainn BHU3Hauyae, IO I[MBUIBHE CYJOYMHCTBO 3/IHCHIOETbCS Ha 3acaaax
3MarajbHOCT1 CTOPIH; YYaCHHKHM CIpPaBH MarOTh PIBHI IpaBa IIOAO0 3A1HCHEHHS
BCIX MpollecyaJbHUX MpaB Ta OOOB'A3KIB; KOXKHA CTOPOHA MOBHMHHA JOBECTHU
o0CTaBHHHU, SKi MalOTh 3HAYEHHS JUISI CTIPAaBU 1 Ha SKi BOHA MOCHJIAETHCSA SK HA
miiIcTaBy CBOiX BUMOT a0o0 3amepedeHb; KOKHAa CTOpOHA HECE PHU3UMK HACTaHHSA
HACJIIJIKiB, TIOB'SI3aHMX 13 BUNHCHHIM UM HCBUMHCHHSIM HEIO MPOIECYaTbHUX JTiH.

Cyn, 36epiratoun 00'€eKTUBHICTD 1 HEYTIEPEKEHICTh:

- KEpY€E XOJIOM CYI0BOTO IMPOIIECY;

- CIHpHSE€ BPETYJIOBAaHHIO CIIOPY IIJIAXOM JOCSITHEHHS YrOOUd MiX
CTOPOHAMH;

- pO3'ICHIOE y BHUMAJAKYy HEOOXITHOCTI y4YaCHHUKaM CYIOBOTO MpOIECY iX
npolecyaibHl IpaBa Ta OOOB'SI3KM, HACHIJKKM BUYMHEHHS a00 HEBUMHEHHS
polecyalbHUX JiH;

- CIIpUsi€ yYaCHUKAM CYJ0BOTO MPOIECY B pealiizailii HIMHU CBOIX IPaB;

- 3armo0irae 37MOBXHBAaHHIO YYaCHUKaMHU CYJOBOTO IMPOIIECY iX MpaBaMu Ta
BXKMBA€E 3aXO0/I1B 11 BAKOHAHHS HUMU iX 000B's13KiB [113].

InenTndHi 3acagu  MICTHTh 1 3amporlOHOBaHA CT. 14  TPOEKTy
['ocriogapchKoro NponecyanabHOrO KOJAEKCY.

[Ilo cTocyeThcs  aaMIHICTPATUBHOTO  CYJOYHHCTBA, TO  aBTOPH
3aKOHOIIPOEKTY MOJOKEHHS 1010 3MarajJbHOCTI MPOTIOHYIOTh 3IUITUTH 0€3 3MiH.

B 3akoHOMPOEKTI MPOMOHYETHCS 3aKPIMUTH MEXaHI3M MAaCUBHO1 OpraHi3ailii
BEJICHHS CyJIOM SIK IIUBLILHOTO, TaK 1 TOCTIOIAPCHKOTO MPOIIECY, 3 YUM HE 30BCIM
MokHa moroautuch. Cya Mae OyTH HAJUICHUH IHIIIATHBOIO BXKHMBATH 3aXO/H
I0JI0 BUSBIICHHS JIMCHUX OOCTaBWH crpaBu Ta momryky aoka3iB. Hasite y KAC
VYkpainu 3akpilyieHO HOPMY MpO Te, IO CyJ BXXHBaE TepeadadeHi 3aKOHOM
3aX0/I, HEOOX1THI JyIs 3’sICyBaHHSA BCIX OOCTAaBUH CHpaBHU, Y TOMY YHCII OO

BUSIBJICHHS Ta BUTPEOYBaHHS J1OKa3iB 3 BJIACHOI 1HILIATUBHU, BIH TAKOXK MOBUHEH
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3aMpoNoOHYyBaTH oco0aM, sKi OepyTh y4yacThb Yy cCOpaBl, MOAaTH J0Ka3u abo 3
BJIACHOI IHIIIATUBU BUTPeOyBAaTH JOKa3H, SKMX, Ha JIYMKY Cyly HE BHUCTAYae.
HenonikoM HaBeZeHOI HOPMU € JIUIIE TE, 1110 BOHA CPOPMYJIbOBaHA IMIIEPATUBHO 1
BCTAHOBJIIOE€ 00OB’SI30K BUMHATH TepepaxoBaHi Aii, 10 MEBHOIO MIPOIO MMOBEPTAE
CYIOYMHCTBO JI0 «CHITYUX», «IHKBI3ULIMHUX» METOJIB PaISHCHLKOTO MEpiony.
ToMy B rocnogapcbKoMy CYIOYMHCTBI L0 MpoOieMy OaxaHO Oyjo BUPIIIUTH,
HamNpUKIaA, HE JHIIE [UIIXOM BCTAaHOBJICHHS OOOB’SI3KY CyAy CTBOPIOBATH
CTOPOHAM Ta IHIIUM Ooco0aM, siKi OepyTh y4acTh y CIpaBi, HEOOXIAHI YMOBH IS
BCTAHOBJICHHS (PAaKTUYHUX OOCTABHH CIIPABH, a ¥ HaJaHHS MpaBa BXXUBATH 3aXO0JH
I0JI0 BUSBJICHHS Ta BUTpeOyBaHHsS JOKa3iB 3 BJIacHOI iHimiatuBu. lle moxe
MiIBUIIUTH €(PEKTUBHICTH CYJJOBOTO BCTAaHOBJICHHS ICTHHU [28].

Mosxxemo moroautHcs 3 AyMKor A. TkadeHka, mpo Te MO y MPOEKTi
["ocriogapchbkoro mporecyanbHOTO KOAEKCY CIIiJI 3alpOBaUTH TaKe HOpPMAaTHBHE
BU3HAUEHHS TMPUHIMIY 3MarajbHOCTI, 3a SKUM TOCIOAApChbKUMl cyn Oyne
30epiraTd He3aJeXKHICTh, 00 €KTUBHICTh 1 HEYNEPEIKEHICTh, 3I1HCHIOBATUME
NpaBOCYAsl B CYAOBOMY IMIPOLIECi, CHOpHUSATUME ocobam, siki OepyTh ydacTb y
CIpaBi, y BPETYJIIOBaHHI CHOPY IUISAXOM JOCATHEHHS YroJy W peajizalii TaKuMH
oco0amu TIpaB, mnependadyeHrux KOJAeKCOM. A B pa3i HEOOXITHOCTI TOCTIONAPCHKUM
CyJl MaTUME MPaBO BXKMBATU 3aXOJ1B, MEpeI0AYCHUX KOJIEKCOM, II0JI0 BUSBICHHS
Ta BHUTpeOyBaHHS JOKa3iB 3a cBoew iHimiatuBoro. Cyn Oyae HaauIeHUN
HII[IATHBOI, CHPSIMOBAHOIO HA BHSBJICHHS peajbHUX OOCTaBUH CIPaBU B
CyZIOBOMY TPOBAKCHHI.

Opnak, mpobiieMy 3MarajJbHOCTI HE PO3B’S3aTH OJIHIEI0 3MIHEHOIO HOPMOTO.
[i BUpilIeHHS MOXIMBE NHIIE 3a PaXyHOK KOMIUIEKCHOTO MiAXOAy JO 3MiH 0
I'TIK, 3 ypaxyBaHHSM TOPSAIKY Ta CHOCO0Y peaiizallii CyJloM 3aco0iB CHpUSHHS
CTOpPOHAM, a TaKOX HEOOX1MHOCTI BUTpeOyBaHHS JOKa3iB 3a IHIIATHBOIO CYIY, IO
HAIAaCTh PEATLHUH MAHC JIJI1 BCTAHOBJICHHS iCTHHU B Tiporieci [14].

3aBepIryroun po3riisl TaHOTO MUTAHHS, MOKEMO 3a3HAYHTH, IO MPUHITUTI
3MarajJibHOCT1 B Pi3HUX BHJIaX MPOIIECY MAa€ MEBHI OCOOJUBOCTI. Y IHUBUILHOMY,

KpUMIHAJIBHOMY, aAMIHICTPATUBHOMY Ta TOCIOJAPCHKOMY CYAOYHMHCTBI CTOPOHU
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3MaraloThCsi 3 MPUBOAY (GAKTUYHUX OOCTaBHH, IO MAalOTh 3HAYCHHA IS
BUPIIIEHHS CIpPaBH, Ta IOPUAUYHOI KBamidikamii ngaHux oOctaBuH. Ilpu npomy
BOHM BIANOBiaibHI JUIIE 32 (pakTUYHE OOrpyHTYBaHHsS CBO€i mo3uiii. [luranus
mpaBa CyJ BHUpIIIye caMocCTiiHO. He3Baxkaroun Ha Te, 10 0COOM, 5Kl OepyTh
y4acTh y CIIpaBi, MalOTh NpaBo, a B psAJl BUIMAJKIB 3000B's13aH1 JaBaTU IMPaBOBE
OOIpyHTYBaHHS CBOiX BUMOT 1 3all€peueHb, Cy/l HE MOB'A3aHUH iX TOBOJAMH.

BOayaeThcs 110 HaOUIBII MOBHO MPUHLIMI 3MAarajbHOCTI peani3yeTbCs B
UBUILHOMY CYJOYMHCTBI, B SIKOMY CTOPOHH Ta 1HIII 0coOH, Kl OepyTh y4acTh y
CIpaBi, MalOTh PiBHI MpaBa 010 MOJAaHHS JOKa31B, iX JOCIIIKEHHS Ta JIOBEICHHS
nepes] CyJoM iX MEPEKOHINBOCTI, KOYKHA CTOPOHA MOBHHHA JIOBECTH Ti OOCTaBUHH,
Ha SKi BOHA TIOCHJIAE€THCS SK Ha TIJICTaBy CBOIX BUMOT a0o 3amepedycHb. [IeBHi
JUCKYCli ICHYIOTb B KPUMIHAJbHOMY CYJOUYMHCTBI, OCOOJIMBO WIO CTOCYETHCS
PO3MOBCIOJDKEHHSI  MPHWHIMITY 3MarajibHOCTI CTOPIH Ha JOCYIOBI cTamii
KPUMIHAJIBHOTO TIpolecy. B aaMiHICTpaTUBHOMY CYIOUYMHCTBI T'OJIOBHOIO
OCOOJUBICTIO peaiizallii NpPUHIMITY 3MarajJibHOCTI € Te, IO OJHIE 3 CTOpIH
myOJIiYHO-TIPAaBOBUX BIJHOCHH, SIK TIPAaBUJIO €, OpPraH MyOJIIYHO1 BJIaJM, HA SKUH 1
MOKJIAJIA€ThCS OOOB’SI30K JOKA3yBaHHS, a TAaKOXX aKTHBHA POJb CYIy B IbOMY
mpoiieci. 3MarajbHICTh B TOCHOAAPCHKOMY TIPOIECI BHUPIZHAETHCS THM, IO
CTOpOHaM 3a0e3MeYyIThCA IIMPOKI MOXIMBOCTI Yy 3aXHCTI CBOiX IIpaBa Ta
3aKOHHUX 1HTEPECIB, a TOCMOAAPCHKUM CYJl CTBOPIOE CTOPOHAM Ta IHIIMM 0cobam,
aKi OepyTh y4acTh Yy CHpaBi, HEOOXiHI YMOBH I BCTAaHOBJICHHS (haKTHUHUX
0OCTaBHH CIIpaBH 1 MPABUJIBHOTO 3aCTOCYBaHHS 3aKOHOAABCTBAa. TakuM YMHOM Ha
CyJl HE TMOKJIQJTAEThCS 000B’SI30K aKTHBHOTO BXKMBAHHS 3aXOJIIB MO0 30HMpaHHS

JI0Ka3iB Ha MATBEPHKEHHS (DaKTHUYHUX OOCTABUH CIIPABH.

BucHOBKHM /10 epuioro po3aiiy

1. BuokpemsieHo (YHKIIi NPUHIUIMIB aaMIHICTPATUBHOTO CYJAOYMHCTBA:
pEeryJlOBaHHS CYCHUIBHUX BIAHOCHH, IO BHUHUKAIOTh MPU PO3MISLAl CydaMu
aAMIHICTPAaTUBHUX  CHOpaB;  CHOPUSHHA  CHCTeMaTu3alli  MpoleCyalbHOTO

3aKOHO/IABCTBA, W0 PETJIAMEHTY€E TMOPSAAOK 3IIMCHEHHS aJMIHICTPaATUBHOIO
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CYyIIOYMHCTBA; MAalOTh OCHOBOIIOJIOXXHE 3HAUCHHS IS TIyMAadyeHHS HOPM 1
3alIOBHEHHS NOPOTAJIMH y MPAaBOBOMY  PETyIIOBaHHI  aJMIHICTPaTHUBHOTO
CYJIOYMHCTBA, 3a0€3MeUYeHHsl JIOTIYHOI MOOYIOBU IHCTUTYTY aJAMIHICTPATUBHOTO
CYyIOYMHCTBA; CIYI'yBaHHS €(QEKTUBHOMY 3aXHUCTy Ta BiJHOBIICHHIO TIpaB
IpOMaJIsH, TMOPYIICHUX Cy0’€KTaMM BIIAJJHAX MOBHOBKEHBb Ta iX MOCAJTOBHUMH 1
CITy’KOOBHUMH 0COOaMHU.

2. BuszHaueHo, IO XapakTEPHHMMH O3HAKaMH 3aKOHOJABYOi CHCTEMH
OPUHIMITB  QJMIHICTPATUBHOTO CYJAOYMHCTBA € HACTYMHI: YHUCJICHHICTH 1l
€JIEMEHTIB — MPUHIIMITIB; 1€PAPXIYHICTh MOOYI0BU, TOOTO PO3MIILICHHS MPUHIUITIB
y CHUCTEMI 1 MOCIAaHHS y HIM HaleXHOro Micls Mae OyTH YITKO OOTpYHTOBAHO;
CJIIEMCHTH, SIKi yTBOPIOIOTh CHCTEMY, ITepeOYBaIOTh Y IIEBHOMY B3a€EMO3B’ 3Ky MiXK
co0010; B3a€EMOJIS  €JIEMEHTIB CHCTEeMH 3 TPABOBUMM IHCTUTYTaMHU Ta
MPOIIECYAIbHUMU TOJ0KEHHSIMH 3a3HA4Y€HOI rajgy3i MpaBa; €IHICTh Ta IUTICHICTh
SK CHUCTEMH B IUIOMY, TaK, 1 il CKJIaJIOBUX — MPHUHIMIIB aAMIHICTPATUBHOTO
IPOIECYaIbHOTO TPaBa.

3. KoHcTtatoBaHO, 110 TOJIOBHOI OCOOJMBICTIO peai3amii NpHHITUITY
3MaraJibHOCTI B aJAMIHICTPaTUBHOMY CYJAOYMHCTBI € Horo Oe3mocepenHiit
B32€EMO3B 130K 3 MPHUHIIUIIAMH JUCIO3UTUBHOCTI Ta OQIIIHHOrO 3'SICYBaHHS BCIX
0o0CTaBUH y CHpaBi, IO MIATBEPKYETHCS IX IPABOBHM 3aKPIIJICHHSIM B OJHIM
ctatti KAC VYkpainu. [loeqnanHs 3MaraibHOT 3acaay aMiHICTPAaTHBHOTO MPOIIECY
3 PIBHOMPABHICTIO CTOPIH Yy TIPOIECi, AUCHO3UTHBHICTIO 3a0e3medye BCi
MOXKJIMBOCTI TIOBHOTO 1 BCEOIYHOTO BHKOPUCTaHHS CYyIOBOTO 3aXWCTy TIpaB,
cBOOOJ Ta IHTEpeciB 0coOM, sKa 3BEpHYJacsa 10 aaMIHICTPATUBHOTO Cydy 3a
3aXMCTOM. 3acaja 3MarajibHOCTI TOBHICTIO PEryJIO€ BeCh MpoleC HaOyTTs
dakTUyHOTO MaTtepiany, HEOOXITHOTO /i BUPIMICHHS aaMiHICTPATUBHOI CIIPaBH,
BU3Ha4ae (GOpMH, METOJIU Ta TMPUHOMHU JOCTIKEHHS I[OTO MaTepiaiy, peryltoe
71l CTOpPIH aIMIHICTPATUBHOTO TPOBAKEHHS Ta aaMIHICTPATHBHOTO CyIy IIOJO
30MpaHHs Ta aHaNi3y JOKa3iB, MOCIIJOBHOCTI BUMHEHHS I[UX MPOLIECYalbHUX A1l

Ta iX IPaBOB1 HACIIIJIKU.
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4. 3’scoBaHO, IO 3aKOHOJABYOTO0 BU3HAYEHHS TEPMIHY «3MarajibHICTh» HE
icHye. ToX ThoymMauyeHHs 3IACHIOETbCS BIANOBIAHO JIO HAayKOBUX YSIBJIEHBb
JOCIIAHUKIB JTaHOTO SIBUINA 1 MPABOBOI'O 3aKPIIIEHHS B AKOCTI MPUHLUIY B
MPOIECyaIbHOMY 3aKOHOJABCTBI. BOauaeTbcs, M0 MPUHIUIT 3MarajibHOCTI — 1€
3aKkpiryieHa Oe3mocepeiHh0 B HOpPMax MpOoleCyaJbHOro0 ITIpaBa YHIBEpcalibHa
HOpPMATHBHO-KEpIBHA BHUMOra, IO 3a0e3neuye TakKuil MOPSAOK 3A1HCHEHHS
CYJOYMHCTBA TPABOCYIJs, TIPHU SIKOMY 3'SICYBaHHS CYAOM OOCTaBHH, IO MalOTh
3HAUEHHS MJI1 CIpaBH, 3AIMCHIOETBCS 3a JIOMOMOTOK MPOTHOOPCTBA CYO'€KTIB
npoIrecyalbHUX BITHOCHH IO JOBEICHHIO HHUMH OOCTaBWH, Ha SKAX BOHH
3aCHOBYIOTh CBOi BHUMOTH 1 3amepedeHHs. [Ipm 1mpoMy CyJa, CHOUpalOYuCh Ha
NPUHIIMIN HE3QJIEKHOCTI Ta HEYNEPEHKCHOCTI, a TaKOX BHUXOJIYH 3 HOPM
YHHHOTO 3aKOHOJABCTBAa 1 CBOTO BHYTPIIIHBOTO TICPEKOHAHHS, IOKIMKAHHUH
3MIACHIOBATH  3arajlbHe  KEPIBHUIITBO  MPOIECOM,  CIOPHATH  CyO'€eKTam
IpOIECyaIbHUX BIIHOCUH 3 METOIO BUPIIIEHHS CIIPaBH 10 CYTI.

5. BuokpemieHo 000B’SI3KOB1 CUCTEMO YTBOPIOIOU1 €JIEMEHTH 3MarajbHOCTI
B aJMIHICTPAaTUBHOMY CYJIOYMHCTBI: HAasSBHICTh JBOX 1 Ouiblie Cy0'€eKTiB 3
NPOTWIC)KHUMH 1HTepecaMu; OOpoThOa CTOPIH B paMKaX OKPEeMHUX HOPUIUYHHUX
IPOIIeyP; ME€Ta — BCTAHOBJICHHS 3aiHATO1 MO3HIIIT B SKOCTI BIpHOT Ta ICTUHHOT.

6. BuokpemiieHo 0cOOIMBOCTI pearizallii IPUHIIAITY 3MarajJbHOCTI B PI3HHX
IpolecyalbHUX Tamy3sx. BOadaeTbcs 1m0 HAWOUIBII  [MOBHO  NPHUHIIMI
3MarajgbHOCTI Peai3y€e€ThCs B IUBUIBHOMY CY/JIOYMHCTBI, B IKOMY CTOPOHH Ta IHIII
ocobwu, siki OepyTh y4acTh y CIIpaBi, MalOTh PiBHI MpaBa 1010 MOJAAHHS JOKa3iB, 1X
JOCTIIDKEHHST Ta JOBEJCHHS Iepea CyIOM iX NMEepeKOHJIMBOCTI, KOXHa CTOpOHA
MMOBUHHA JOBECTH Ti 0OCTaBHMHM, Ha SKI BOHA MOCHJIAETHCS SIK Ha IMIJICTaBy CBOIX
BUMOT a00 3amepedeHsb. [IeBHI AUCKYCIi ICHYIOTh B KPUMIHAIBHOMY CYIOYHHCTBI,
0COOJIMBO 1[0 CTOCYETHCS PO3MOBCIOKEHHSI MPUHLUIY 3MarajibHOCTI CTOPIH Ha
JOCYIOB1 CTajaill KpUMIHAIBHOTO Tporiecy. B aamiHICTpaTUBHOMY CYZOYMHCTBI
TOJIOBHOIO OCOOJIMBICTIO peaiizallii IPUHLUIY 3MarajibHOCTI € Te, IO OJHIEI0 3
CTOpIH MyOJIYHO-IIPAaBOBUX BIAHOCHH, SIK IIPABUJIO €, OpraH MyOJIIYHOI BJiaau, Ha

SAKUWA 1 TOKJIAJIa€Thesl OOOB’A30K JOKAa3yBaHHS, a TAKOXX AaKTUBHA pOJib Cyly B
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OMY Ipolieci. 3MarajbHICTh B FOCIOJIAPCHKOMY IPOLEC] BUPIZHIETHCS THM, IO
CTOpOHaM 3a0e3MeUylOThCSl IIMPOKI MOXKJIMBOCTI y 3aXUCTI CBOiX IIpaB Ta
3aKOHHHMX 1HTEPECIB, a TOCMOAAPCHKUI Cy/ CTBOPIOE CTOPOHAM Ta IHIIUM 0cobam,
K1 OepyTh y4acTh y CHpaBi, HEOOXiJHI YMOBH [Jii BCTAHOBJICHHS (DAKTUUYHUX
00CTaBHH CIIpaBy 1 MPAaBUJIBHOT'O 3aCTOCYBAaHHS 3aKOHOJABCTBA. TakKUM YMHOM Ha
Cyll HE TOKJIAaIaeThCs 0OO0B’A30K aKTUBHOTO BXXKMBAHHS 3aXOJIB IIOAO 30MpaHHSA

JI0Ka31B Ha MIATBEPHKEHHS (PaKTUUHUX OOCTABUH CIIPABH.
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PO3JILI 11
3MATAJBHI CTOPOHHU VY AIMIHICTPATUBHOMY CYJOYHUHCTBI

2.1. XapakrepucTHMKa 3MarajJjbHUX CTOPiH B aAMIiHICTPATHBHOMY
CYIOYHMHCTBI

Po30ynoBa nepxkaBHOCTI YKpaiHu BiIOyBa€TbCsl Y HAJI3BUYANWHO CKJIQTHUX
yMOBax, 1 YCBIOMJICHHSI I[IHHOCTI JIOJWHHU, 1i MpaB 1 CBOOOJA, a TaKOXK
(GOopMyBaHHS CIPUHHATTSA CYCHUIBCTBOM JIEpXaBU SK JIEMOKPAaTUYHOI MPaBOBOi
CTPYKTYpH Ma€ OyTH TIOKJIQJICHO B OCHOBY IbOro mporecy. JlisuTbHICTH
aJMIHICTPAaTUBHUX CY/IB, Y€ TEPIIOYECPIOBE 3aBJaHHs IMOJIArae y 3a0e3NeUeHHI
3aXUCTy IMpaB, CcBOOOA Ta iHTepeciB (I3WYHUX 1 IOPUAMYHUX OCi0 y cdepi
myOJIiYHO-TIPAaBOBUX BIIHOCHH, MA€ CTaTH TAPAHTOM JIOTPUMAaHHS 3aKOHHOCTI Y 111
coepi.

EdexTuBHICT,  AIATBHOCTI  AaAMIHICTPAaTUBHHX CYAIB  0Oe3MocepeHbO
3aJIeKUTh BIJ JOCKOHAJIOCTI MPOLECyaJIbHUX HOPM, TMEpeayciM THX, IO
BU3HAUAIOTh CTaTyC CTOPIH B aJAMIHICTPAaTUBHOMY CYAOYUHCTBL. [HCTUTYTH
aMIHICTPATUBHOTO CYJIOYMHCTBA (DOPMYIOTBCS 1 PO3BUBAIOTHCS 3 YpaXyBaHHSIM
cenudiku CyO0'€KTHOrO CKJIaay CIOpiB, SKi CTaHOBIATH IOPHUCIUKIIIIO
aaMIHICTPAaTUBHUX CYAiB. bBUIBIIICT, 13 HHMX TMOB'SI3aHa 3 KOHQJIIKTaMH, IO
BUHUKAIOTh MDK MPUBATHUMHU Oco0aMu 1 Cy0'eKTamMu BIIAJHUX TMOBHOBAXKEHb, K1
BHACTIZIOK 3BEPHEHHS J0 CyIy Ta BIIKPUTTS MPOBAKEHHS y CIpaBi HAOyBaloTh
CTaTyCy CTOpPiH aaMIHICTpaTUBHOTO mporiecy. BogHouac, cdepa aamiHiCTpaTUBHOT
FOPUCIIUKITIT TTOCTYIIOBO PO3IIMPIOETHCS, YPI3SHOMAHITHIOETBCS CKJaj OCI0, SKUM
3aKOHOJABCTBO TapaHTyE MOXJIMBICT PO3B'SI3aHHS KOHQIIIKTY ITyOJIIYHO-
MPABOBOTO XapakTepy B aaMiHICTpaTUBHOMY cyai. KpiM TOro, 3MiHIOETBCS came
aJMIHICTpPAaTUBHE CYJOYMHCTBO — 3'IBISIOTHCS HOBI BUAM 1 (pOpMU TPOBAKEHB,
K1 aanTyrThesd 10 crneuudiku crnopy. Takum 4YMHOM, CYTTEBI 3MIHM Yy cdepi
aIMIHICTPATUBHOI FOCTHIlII BU3HAYAIOTh HEOOXITHICTh MEPETIISIAY MPOIEeCyaaIbHOT O

CTaTyCy CTOPIH aJIMIHICTPATUBHOI'O CYJIOYMHCTBA HA TEOPETUUHOMY PiBHI, a TAKOXK
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B1JI0OpaK€HHSI HOBUX peajliii y HOPMAaTUBHOMY 3a0€3ME€UeHHI LIbOI0 CTaTycy Ta y
MPaKTUYHIN A1SUIBHOCTI aAMIHICTpaTUBHUX cyliB [161, c. 1].

Ilepenik opraHiB Ta oci0, siki 0epyTh y4yacTh B aAMIHICTPATUBHOMY IPOLIEC,
[IPOMIIOB JOBIMHM LIIAX PO3BUTKY. ICTOTHUM KPOKOM y TE€OPETHUYHOMY IOLIYKY
3MICTY 3a3HaUY€HHUX MOHATH 1 HAYKOBUX KaTEropiil CiIyryBalu OHOBIJIEHI 3acaau
MpolecyalbHOI perjaMeHTalli MpaBoBOr0 CTATyCy CyO’ €KTIB aJAMIHICTPATUBHOTO
npoiiecy. 30kpema, IOCTKEHHS HOpM unHHOrO Kojaekcy aaMiHiCTpaTUBHOTO
CYJOYMHCTBa YKpaiHu T03BOJISIE BCTAHOBHUTU CKJIAJ 1 MPOIECyalbHE TMOJOKCHHS
YYaCHUKIB aJIMIHICTPATUBHOI'O TMpoOIleCy B OpraHizaiii aJMIHICTPAaTUBHOTO
CYJIOUMHCTBA, MEXI1 pealizallii HaJaHuX iM MpaB 1 00OB’SI3KIB 3 METOIO CYA0BOI'O
3aXUCTY MOPYIICHHX ab0 OCIMOPIOBAHMX IPaB, CBOOOJ Ta 3aKOHHHX IHTEPECIB y
chepi myOTTYHO-IPABOBUX BITHOCHH.

Buxonsiuu 3 nonoxens riaaBu S KAC YkpaiHu MoXKHA JIMTH BUCHOBKY, IO
3aKOHO/IaBellb MPOBIB MO YYaCHUKIB aIMIHICTPATUBHOIO MPOIIECY 3a MiJCTABOIO
HAsSBHOCTI B HHUX IOPHAMYHOI 3alHTEPECOBAHOCTI y pE3yJbTaTaxX pO3B'sI3aHHS
aJAMIHICTpaTUBHOI  cmpaBu. BpaxoByrounm  Bullle 3a3Hau€HE, YYaCHHKIB
aMIHICTPATUBHOTO MPOIIECY MOKHA TIOJIUIUTH Ha JIB1 OCHOBHI TPYIIHU:

- 0co0Owm, K1 3alHTEPECOBaHI B PE3yIbTaTI PO3IIISIAY CIIPABH;

- ocoOmu, SKI HE MalOTh IOPHUIMYHOI 3alHTEPECOBAHOCTI y pe3yJbTaTax
BUPIIIEHHS aJIMiHICTPATUBHOI CIIPABH.

[lepmia rpyna BU3Ha4YeHa 3aKOHOAABIEM, SIK «OCOOH, SIKI OEPYTh y4acTh Y
CIIpaBi», a Ipyra — SK «IHII1 YYaCHUKU aMIHICTPATUBHOTO Mporecy». Ocobu, ki
OepyTh y4acTh y CIIpaBi peaii3yloTh HaJlaH1 IM MPOIeCyalibHi MpaBa Ta 000B'I3KH B
aJAMIHICTPAaTUBHOMY TMpOIECi JUIsi TOro, MO0 JOCSITTA TEBHOTO TIPABOBOTO
pe3yibTaTy, B SKOMY BOHHM 3aiHTepecoBaHl. Came 03HaKa HasBHOCTI FOPHUIUIHOTO
IHTEpecy B pe3yNbTaTi CIpaBU TMEPBICHO BiApi3HsAE ocid, ki OepyTh ydacTb y
CIpaBi Bil IHMHUX YyYacHHWKIB aamiHicTpaTuBHOrOo mpomecy. Crarrs 47 KAC
VYKpaiHu MICTUTh BUYEPHHUN MEpeniK ociO, sKi BIIHOCATHCS A0 MEPIIOi TPynu
YYaCHUKIB aIMIHICTPATUBHOIO Mpouecy. XapakTep IPUANYHOI 3aIHTEPECOBAHOCTI

B @JIMIHICTPATUBHINA CHpaBl HE € OJHAKOBUM JJI BCIX OCIO, Kl O€pyTh y4acThb Y
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copasi. /leskl 3 HUX MalOTh MaTepiaIbHO-IIPaBOBUM 1HTEPEC B Pe3yJIbTaTl CIPABH,
11 — CTOPOHU Ta TPETi 0COOU; 1HIII — MAIOTh MPOIIECyaTbHO-TIPABOBUIA THTEPEC, 11€
— TMpEACTaBHUKH CTOPIH Ta TpeTix oci0. TakuM YUHOM, Yy4YaCHUKaMU
aMIHICTPAaTUBHOTO MPOLIECY €: CTOPOHM; TPETI 0COOHW; MPEJACTAaBHUKU CTOPIH;
MPEeJCTAaBHUKU TPETIX OCI0; CEKpeTap CYJI0BOI0O 3aCiJJaHHs; CYJAOBUI PO3MOPSIHUK;
CBIZIOK; €KCIIepT; crerianicT; nepekaaaaq [ 160, c. 266].

Hait6inpmmmu MPOIECYATbHUMU paBaMu Ha/UIeH] CTOPOHHU
aJMiHICTpaTHBHOTO TIporiecy. s moBHOT peamizallii 3a3HaYCHUX TIPaB CTOPOHH
NOBUHHI MaTH TICBHUM TMPOICCYyalbHUM CTaTyC, SKHH PO3TISATAETBCA  SK
CYKYITHICTb: paBoOCyO’ EKTHOCTI (aaMIHICTPAaTUBHOI MpoIECYaIbHOT
MPaBO3/IaTHOCTI 1 aJAMIHICTPATUBHOI MPOLECYadbHOI JI€3aTHOCT1); €IHOCTI
HEB1JI’EMHHX IpaB, CBOOO 1 000B’A3KIB; HOPUANYHUX TapaHTii iX peanizaiii [58,
c. 11].

Kongekc aamiHICTpaTMBHOTO CyJOYMHCTBA YKpaiHM BHU3Hayae, IO
CTOpPOHAMH B aJMIHICTPAaTUBHOMY TMpOIleCi € TMo3uBa4 Ta BiAmoBigay. Ilo3uBau
BU3HAUAETHCA K 0C00a, Ha 3aXUCT NpaB, CBOOOJA Ta IHTEPECIB SKOi MOJAHO
aIMIHICTPAaTUBHUHN MO30B J0 aJMIHICTPATUBHOTO CYJY, a TAaKOX CYO'€KT BIQJHUX
NOBHOB&)XEHb, HA BUKOHAHHS TOBHOBAKEHb SKOTO IOJaHa IO30BHA 3asBa [0
aaMIHICTpaTUBHOTO cyAy. Ilo3uBadueM B aaMIHICTPaTHBHIM CIpaBi MOXYTh OyTH
rpoMaasiHu  YKpaiHH, 1HO3eMIlI 4u 0ocobu 0e3 TpoMaIsIHCTBA, MiANMPUEMCTBA,
YCTAaHOBH, Oprasizamii (IOpHIWYHI O0COOH), a TaKoX CYO'€KTH BIQJHUX
MMOBHOBAKEHb.

[aTepec mo3uBaya B aAMIHICTPAaTUBHOMY MPOIIEC], TIEPII 3a BCE, MOB’ A3aHUN
3 BIIHOBJIEHHSIM TOPYIICHUX TMpaB, CBOOOA Ta iHTEpeciB y cdepi myOraidHO-
mpaBoBHX BiMHOCHH. OJHAK IS TOTO, OO0 JOCATTH METH y4YacTi B caMOMY
polieci, TO3MBa4Y MOXKE peari3yBaTH HaJlaHI HOMY 3aKOHOM IpaBa ocobwucto. Ilei
3aXUCT, Ha HAINIy TyMKYy, MOXe OyTH 3AiiCHEHWH mIIsxoM: 1) BOJIEBUSBICHHS
oco0u, sika 3a3Hajia MOPYUIEHHS CBOiX MpaB, cBOOOJ Ta IHTEpeCiB BiJ Cy0O’€KkTa
BJIAJIHUX TIOBHOBAXXEHb, SKWW 3JIMCHIOBAB BJIAJIHI YyMNpaBIiHChKI (YHKIT Ha

MiJICTaBl 3aKOHOJABCTBAa, B TOMY UHCIlI 1 Ha BHKOHAHHS JI€JIETOBaHUX
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MOBHOBa)X€Hb, IIOJ0 YYacTl y CHOpaBi; 2) MOKIAAEHHS HA BIANOBIAHMX OCIO
000B’s130K HECTH BIANOBIIAJIBHICTH 3@ CBOI A1l UM O€3A1SUIbHICTh Ta MPUTATHEHHS
iX 10 ydacTi y cmpaBi fK BIANOBIZAuiB; 3) HaJaHHS MOXJIMBOCTI peali3yBaTH
nepeadaueHi 3aKOHOMABCTBOM YKpaiHM TpaBa MUISIXOM BHUHECEHHS YXBajlH IPO
BU3HAHHS 0cO0OM mo3uBaueM [148, c. 821].

3a 3aragpHUM NPAaBWIOM, BIANOBIAAYEM B aJMIHICTPATUBHIA CIpaBi €
CyO'eKT BIAAHUX IMOBHOBAXXEHB, SKIIO I1HIIC HE BCTAHOBJICHO 3aKOHOJIABCTBOM.
To6To 11e MOXYTh OyTH i 1HIII 0OCOOHU, JIO SIKUX 3BEpHEHA BUMOTA 1103MBAYa.

Binmosimau a6o ocoba, 10 K01 3BepHEHO BUMOTY, HaOyBae MPOIEeCyaTbHOTO
CTaTyCy CTOPOHM HE3aJIC)KHO BiJl BIACHOTO Oa)kKaHHS, 1 €IUHOIO YMOBOKO JIJIS IIBOTO
€ HasIBHICTB MPOIECYAIbHOTO PIMICHHS aIMIHICTPATUBHOIO CYAY MO0 BIIKPUTTSI
NPOBa/DKEHHS y crpaBi. [ToBIJOMIIGHHS MPO MOXIIMBICTh 3aJydeHHS OCOOM SIK
BIJIIOBiJIayua B  aJMIHICTPAaTUBHOMY CYJAOUYMHCTBI 3JIMCHIOETHCS  HIISTXOM
HAJCUJIAaHHSA KOMIi IMO030BHOI 3asBU, a O(MIMiHHUM MIATBEPHKEHHSAM HAOYTTSI
0c000I0 CTaTyCy BiJMOBiJa4a € MOBIAOMIICHHS Y TepeadadeHuii 3aKOHOM CIocCio
PO BIAKPUTTS NMPOBAKEHHS Y cripasi [161, c. 11].

OCKUTBKM B MepeBakHIA OLIBIIOCTI aJMIHICTPATUBHUX CIPAB BiJMOBiIadYeM
BHCTYIIA€ camMe CyO’ €KT BJIAJIHMX IMOBHOBaXX€Hb, BOAYAETHCH IOIUILHUM OiJIbIIe
JeTaIbHO 3YMUHUTHUCH Ha 3’ SICyBaHHI HOTO MPABOBOTO CTAaTYCY.

JIMCKyCIMTHUM Ha CHhOTOJIHIIIHIN SBIISIETHCS caMe IMOHATTS «CyO’ €KT BIaIHUX
IMOBHOBaXKEHbY, X04a Horo Bu3HaueHHd 1 Hagano B KACY. BignosigHo 1o KACY,
Cy0'eKT BIIaJIHUX ITOBHOBa)XCHb II€ OpPraH Jep’KaBHOI BJaJu, OPraH MICIIEBOTO
CaMOBDSITyBaHHS, IXHS TIOCajoBa 4YM CIIy’)kOoBa oco0a, iHIUN CyO'ekT mpH
3MIACHEHH] HUMU BIAQJHUX YMPaBIIHCHKUX (DYHKIIIM HA OCHOBI 3aKOHOJ/IaBCTBA, B
TOMY YHCJII HA BAKOHAHHS JICJICTOBAHUX ITOBHOBAKCHb.

BignmoBimno mo  KorctuTymii  Ta  3akoHIB  YKpaiHM  BIIaJIHUMH
MOBHOBRXCHHSIMH  HAJUICHI  JEpXKaBHI  OpraHd, OpraHd  MICIIEBOTO
CaMOBpsJIyBaHHs, X MOCAJ0BI 1 CIIyK00B1 0cOOU, IPOTE HE BCl iXHI JISHHS, IO
MOpYILIYIOTh MpaBa, CBOOOAM Ta IHTEpecH (IBUUHUX Ta MOPUAHUYHUX OCIO,

HaJIe’)KaTh A0 KOMIIETEHIIT aIMIHICTPATUBHUX CY/IIB.



91

Jleski aBTOpHM 3a3HAYarOTh, MO0 3IIHCHEHHS BJIQJHHUX YIPABIIHCHKHX
¢GyHKIIII1 HAa OCHOBI 3aKOHOJIAaBCTBA, B TOMY YMCJIi HA BUKOHAHHS JCJIETOBAHUX
MOBHOBAXEHb HEOOXITHO PO3YMITH SK peaii3alilo OyIb-KUX BJIaJHHUX
MMOBHOBAXKEHb y MeXaxX KOMIIETEHII1 (AISJIbHOCTI) OpraHiB Jep>KaBHO1 BIaIu YU
OpraHiB MICIIEBOTO CaMOBpSIyBaHHs, III0 HE BIAHOCITHCA [0 TOBHOBaXKCHb,
OB’ sI3aHUX 13 MPUUHATTSIM 3aKOHIB Ta 3/1iHCHEHHSIM nipaBocy s [184, c. 171].

[IpoTte muckycis 1oa0 HEOOXITHOCTI BIJHECEHHS 10 CyO’ €KTIB BIaJHUX
noBHOBakeHb BepxoBHoi Panu Ykpainu Bumaethcsi HagyMaHorw, ajpke cT. 171-1
KAC VYkpainu peryinroe ocoOJMBOCTI MPOBAKEHHS Y CIIpaBax MO0 OCKapKEHHSI
aKTiB, A1 un Oe3isbHOCTI came BepxoBHoi Panu Ykpainu ta iHIINX Cy0’€KTIB.
B Takwmit crioci6 B KAC VYkpainu 4iTkO BKa3yeThcsi Ha Te, mo BepxoBHa Pana
Ykpainu HaJICKHUTh 10 Cy0’ €EKTIB BJIATHUX ITIOBHOBA)KCHb.

[Ilo crTocyeTbcs OpraHiB CymoBOI BIaau SK CyO €KTiB  BJIaJHUX
MOBHOBAXKEHB, YH1 PillICHHS, i Ui O0€3/1s7IbHICTh MOYKHA OCKap)KyBaTH Y TIOPSIAKY
aJMIHICTPATUBHOTO CYJOYMHCTBA, TO TYT CHUTYyallis Jenio ckiajaHima. KoxeH Bua
CYJIOYMHCTBA Mae€ TEBHI MOCIIIOBHI CTaill, Kl TOBUHHI IEPEIyBaTH OJTHA OHIM.

Akio, CcKaxiMo, PpO3TJSAIAETbCS CIMEHHUN CIip, SKUH HaJIEeKUTh 10
MiZCYTHOCT1 MICIEBHX 3araJlbHUX CY/IB, SKUMHU € pPalOHHI, palOHHI y MICTax,
MICBKI Ta MICBKPAalOHHI CyaH, TO B pa3i HE3rOJW 13 BUHECEHUM pIlIEHHSIM 0co0a
MOBHMHHA TIOJIATH ameSAIIdHY CKapry J0 00JIACHOTO ameisIiiHOro Cyay TOIo. Y
HABEJICHOMY BUMAJKY 0COOM HE MOXKYTh 3BEPTATUCS /10 aAMIHICTPATUBHOTO CYAY
JUISL TOTO, TII00 OCKAp KHUTH PIIICHHS, JTIF0 UM O€3I1SUIbHICTh MICIIEBOTO 3araJIbHOTO
Cy1y, aJ’Ke TOPYIIUTHCS MPABUIIO NP0 MiABIIOMYICTH CIipaB cynaM. Lle BurumBae
3 TOro, MO0 CHCTeMa CYyJiB 3arajbHOI IOPUCIUKIII, BiAmoBigHO q0 KoHcTUTyIil
VYkpainu, OyayeThCcsl 3a MPUHIMIIAMHU TEPUTOPIaTbHOCTI Ta cremiamizarii [149, c.
2].

Mu Moxemo mnorogutuch 3 aymkorwo B. M. beB3enka, 1o BiIagHUMH
YOPaBIIHCHKUMHM  (DYHKI[ISIM SIK KPUTEpPIEM BHU3HAYEHHS Cy0’€KTa BIIAJIHUX
MMOBHOBA)KEHb, MOKHA BU3HATH YIPABIIHCHKI QPYHKIIII, AKII0 BOHH 31MCHIOIOTHCS

oQIIMHO y3aKOHEHUMU CYO’€KTaMu, IKi: BU3HAHI JIEPKABOIO U CYCHUILCTBOM Ta
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YIOBHOBXKEH1 HAa Take 3/1MCHEHHS (OpraHu JIepKaBHOI BIaJy, OPraHU MiCIIEBOTO
CaMOBPSITyBaHHs, iXHI MOCaa0BlI M CiIy’)k00B1 0coOM); MarTh BJIAacHY O(DILIHY
Ha3By i CMMBOJIM, OpraHi3allliHO-IIPaBOBY (pOpMy, CTPYKTYpY Ta B CYKYIHOCTI 13
IHIIUMU Cy0’€KTaMH YTBOPIOIOTH LUTICHY CUCTEMY OPIaHiB; BUCTYINAIOTh €IMHUMHU
B JiepKaBl Cy0’€KTaMHM, sIKI YIMOBHOBaXXEH1 3/1MCHIOBATH YNpPaBIIHCHKI (YHKIIIT;
3MIACHEHHS YNpPaBIIHCHKUX (QYHKIIA BiIOyBa€eThCs CyO’€KTaMH Ha MIACTaBl, Y
dopmax, cnocobaMu Ta y MeXaxX BU3HAUEHUX JCP>KABOIO M 3aKpIIICHUX HOpMaMU
npas [11, c. 16].

Bapro Big3HauuTH, 110 B 3aKOHOJABCTBI YKpaiHU BiJICYTHIN yHi(iKOBaHUMN
nepesiik cy0’€KTIB BJIAJHUX IMOBHOBa)K€Hb, Y 3B 43Ky 3 YUM IMpPU BU3HAUCHHI
NIEBHOTO OpraHy K TaKOro cy0’€KTa CiijJi BUXOJIUTHU 3 HOTO CTaTyCy Ta 3MICTY HOTro
NOBHOB&)XEHb, 110 BCTAHOBJIOIOTHCSH BIAMOBIAHUMH HOPMAaTHBHO-TIPABOBUMU
aKTaMU, SIK1 perJIaMeHTYIOTh 1X JISIbHICTb.

Sk yxe 3a3Havanoch Kogekc agMiHICTpaTUBHOIO CYIOYMHCTBA KIacU]ikye

Cy0’€KTIB BJIaJHUX MTOBHOBa)KEHb HAa HACTYIIHI IPYIIU:

opraHu ,Hep}I(aBHO'l' BJIaau,

OopraHu MiCHGBOFO CaMOBpPAAYBAHHA

1ocaioBa M CIIy»K00Ba 0co0a BHIIE 3a3HAYCHUX OPTaHiB;

1HII1 CYO'€eKTH MpH 3A1HCHEHH] HUMH BJIQJHUX YIMPABITIHCHKUX (YHKIIIH Ha
OCHOBI1 3aKOHO/IaBCTBA, B TOMY YHCJIi HA BUKOHAHHS JIEJIETOBAHUX MTOBHOBAKEHb.
BignmoBigao g0 Ttepminonorii Konctutymii Ykpainu mig opraHamu
JIEp’)KaBHOI BIAAW B TEPIIy YEPry pPO3YMIIOTBCS OpraHd, IO HaJeXaTh [0
3aKOHOJIaB4YOI, BHKOHABYOI Ta CYIHOBOI Biaau. AJe I[0CTa€ NUTaHHS, YU
BUYEPITHUH 1€ TIEPEITiK; UM ICHYIOTH IHII JIep>KaBHI OpraHu, 110 HE HaJeXaTh JI0
’KOJTHOT 3 3a3HAYCHUX T1JIOK BJIAJIU, i€ € OpraHaMu Jep>KaBHOI BIaau?
3aKpinuBIIM MPUHIUI TOALTY BIaJH SK OCHOBY OpraHizailii ¥ 3MiiCHEHHS
nep>xkaBHOi Biaau, KOHCTUTYISI TMM caMWUM HaroJjomrye Ha TOMY, IO BJajaa
peamizyeThcsi HacaMIlepe] OpraHamu, IO BH3HAUYCHI SIK OPTaHW 3aKOHOJABYOI,
BUKOHABYOiI Ta CyZ0BOi Bliagu. Bukianene He BUKITIOUAE MOXKJIUBOCTI HAYKOBOTO

dbopMyntOBaHHS IHIIUX (QPYHKIN JepKaBHOI BiaJM, aHDXK 3rajlaHi TpU T'OJIOBHHUX.
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Amxe 1i 3MICT HE OOMEXYEThCS 3MICTOM TOBHOBa)KEHb OPTaHIB 3aKOHOAABYOI],
BUKOHAaBYOi ¥ CyAOBOi BIaJM, XOo4a caMe€ Il TNOBHOBXEHHS 00’ €KTHUBHO
CKJIAIal0Th MOTO OCHOBY.

besnepeuno, 1mo y cucTemi opraHiB Jep>KaBHOi BJIaJd € Taki, L0 He
HAJIEXKATh 0 3aKOHOJABYOi, BUKOHABYOl Ta CYJIOBO1 Biaau. Tak, HampukiIa,
[Ipe3uneHT YkpaiHu € riaBoro JAepikaBu, 3aiMae 0COOJIMBE MICIIEC 1 «BUXOJUTHY 3a
MeX1 TpaguliiHOT KOHUENUIi Mmoauly Aep:kaBHOi Biaau. OpraHamu Jep>KaBHOI
Biaau € HamionanbHuii 6ank Ykpainu, LlenTpanbHa BuOOpuYa KOMicis, OpraHu
NPOKYypaTypH Ta iH.

TakuM 4yuHOM, MiJl OpraHaMu JAEp>KaBHOI BIAIU CIIJl PO3YMITH HE TUIbKH
OpTraHd 3aKOHO/AaBUYO1, BAKOHABYOI Ta CY/JOBOi BJIaJH, a ¥ iHIII AepKaBHI OpraHd
[159, c. 20].

Ha wnamy aymMKy TrOJIOBHOIO O3HAKOK OpraHy JAep)KaBHOI BJIaad, SKa
BIJIpI3HAE HOTO BiJ IHIIUX CyO’€KTIB MyOJIYHOTO aJAMIHICTPYBaHHS, € HasBHICTh
HOPMAaTMBHO  3aKpIIJICHUX  JEP’KaBHO-BIAJHUX [MOBHOBaXEHb, a  TaKOX
CrieliaJJbHUX MEeXaHI3MIB Ta 3aco0iB I iX peamizamii. Taki opraHu MOXYTb
oOupaTuch ab0 CTBOPIOBATHUCH JEP>KABOIO y BCTAHOBJIECHOMY TMOPANKY, MAalOTh
BIJIMOBIIHY OpTraHi3amiiiHy CTPYKTYpy Ta CBO€ MiCIle B CHCTEMI Jep>KaBHOIO
amapary. Mu He OyaemMo B paMKax HAIIOro JOCHIIKEHHS 3BEpPTATUCHh O
Oesnocepenuboi kimacudikarii Takux opraniB. lle BOauaeTbcs HEAOUMUIBHUM 3
OTJISiAy Ha Te, IO JaHe MUTAHHS HAJCKHUM YMHOM 3°SICOBAHO B paMKaxX IHIIMX
HAyKOBUX JOCHIIPKeHb Ta TMepedyBae B TOCTIMHIN JUHAMIII, BpPaXOBYIOUH
nocTiitHe peopMyBaHHS JEP>KaBHOTO arapaTy MpPOTITrOM OCTaHHIX POKIB.

o cTocyeThcsi HAcTymHOI Tpymu CyO’€KTiB, TO BiI3HAYMMO, MO0 Ha
CHOTOJIHINIHIA JeHh B 3aKOHOJABCTBI YKpaiHW BIJCYTHE UITKE PO3MEKYBaHHS
MOHATh «IOCAZ0Ba» Ta «CIyxkO0oBa» ocoba. BilcyTHICTH €IWHOr0O MigXOony Y
BPETYJIIOBAaHHI JTaHOTO THWTAaHHS YacTO HETaTUBHO TIO3HAYAETHCS HA MPAKTHUII
3aCTOCYBAaHHS BIAMOBIAHUX HOPM.

[TocanoBi ocobu Jiep»KaBHUX OpPraHiB, 3 MOMEHTY 3alHSATTS HUMHU KEPIBHOI

mocagd HaJUIAIOTBCS  BJIAIOI0, 1[0 HAjJa€ MOXIMBICTL  3IMCHIOBATH
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opratizauiifHo-po3nopsaadi  (yHkmii. Xapakrep BHKOHYBaHUX I1OCAJOBUMH
ocobamu (QYHKIIA 1 MEXl NPEJCTaBHUIITBA IHTEPECIB OpraHi3alli y 30BHILIHIX
BIIHOCMHAX BHU3HA4yae Oe3mocepenHii BUJ ALUIBHOCTI Opradizamii Ta ii
kommeTeHIito. [locanoBi ocoOu opraniB mMyOJIYHOI BlIayd Yy BiAMOBIIHOMY 00Cs31
BUKOHYIOTh JICP’KaBHO-BJIJHI ITOBHOBAXKCHHS 1 TPEICTaBISAIOTh OpraH Y HOTO
CTPYKTYPHUM MIiAPO3JUT y TIPOIieC 3IHCHEHHS CITY>KOOBUX 3aBlIaHb Ta (QYHKIIINA y
BiTHOCWHAX 3 IHIMUMHU cy0’exktamMu. CeKTop iXHBOTO BJIQJHOTO BILIUBY YiTKO
OKpECIICHUH HOPMAaTHBHO BHU3HAYCHOK KOMIICTCHIIIEIO BiJMTOBITHOTO OpraHy Ta
ocaioBoOl0 1HCTpyKIiero. Ha BinMiHy Bil mocagoBux ocid, cinyxk00BI ocoOu
HaJUIeH] (PYHKI[IOHAJIBHOIO BJIAJI0I0, TOOTO BJIAJHUMM MOBHOBAKEHHSIMH IOJO
NPAKTUYHOTO 3AIMCHCHHS OKpeMuX (YyHKIIH, Hacammepea — KOHTPOJIBHO-
HaTJIAIOBUX, 1 3aCTOCYBaHHS IIEBHUX 3aXO0JIIB BJIAJHOTO BIUIMBY II0JIO CYO’ €KTIB, 3
AKUMHU He TepeOyBaloTh Yy KOJHUX OpraHizalliiHUX BITHOCHMHAX. MK TakUMH
oco0aMH BIJICYTHI CITy’KOOBO-TIpaBOBi 3B’si3ku. Ciy:k00BHMH 0CO0aMH MOXKYTh
Oyt numie Ti 0CcoOM, SKMM HOPMATHBHO-TIPABOBMMH aKTaMHM HAaJaHO TakKi
MOBHOB&)XEHHSI, 1 JIUIIE y TUX MEXaX, sIKl HOpPMAaTUBHO BU3HAYeH1. Uepe3 HasIBHI Yy
HUX Ba)KeJIi BJIIAJIHOTO BIUIMBY CIY»KOOB1 0COOM HaJ1JICHI MPaBOM BUMAaraT MeBHO1
MOBEJIHKK 3 00Ky 0Ci0, SKUM BIAAaIOTh BJIQJIHI PO3MOPSKCHHS, a TaKOX BIIPaBi
3aCTOCOBYBaTH 3aXOJW aIMIHICTPAaTUBHOIO MPUMYCY JIO THX YYaCHHUKIB
IIPaBOBIIHOCHH, SIKI MOPYIIYIOTh HOPMATHBHO BCTAaHOBJICHI NMpaBWJIa TOBEIIHKH.
Kono takux oci6 He Mmoxe OyTu Hanepen Bu3HadeHuMm [186, c. 182].

[lomo po3mexyBaHHS BUIE BKa3aHUX IOHATH y CBOEMY pO3’SICHEHHI
MiHicTepcTBO focThIii YKpaiHu Biacwiae Hac g0 3akony VYkpaimm «IIpo
JepkaBHY ciyk0y», KpuminambHOro Kojekcy YKpaiHM Ta IHIIMX HOPMATHUBHO
npaBoBux akTiB [180].

Tax, noBuii 3akon Ykpaiam «IIpo mepkaBHy ciaykOy», Ha BiAMIHY Bif
3akony 1993 poky, He J1a€ BU3HAYEHHS «I10CaJ0BO1 0coOm». HatoMicTh maeTbcs
MOHSATTSI «JIEP’KAaBHOTO CITYKOOBIIS.

Tak, nepxaBHHIl CiykO00Belb — II€ TPOMAJSIHUH YKpaiHu, SKU 3aiimae

Mocajy Jep>KaBHOI CIYy>KOM B OpraHi JIep>KaBHOI BJaJu, IHIIOMY AEPKaBHOMY
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opraHi, ¥Woro amapaTi (cekpeTapiaTi), OJEpXKye 3apoOITHY IUIaTy 3a PaxXyHOK
KOLITIB JIep>KaBHOTO OIO/DKETY Ta 3[IMCHIOE BCTAaHOBJIECH1 A L€l MOCAAU
MOBHOBA)XEHHsI, O€3MOCEpEeHhO TMOB’SI3aHI 3 BUKOHAHHSAM 3aBlaHb 1 (DYHKIIH
TAKOTO JCP)KaBHOTO OpraHy, a TaKOX JOTPUMYETHCS MPHUHIUIIB Jep KaBHOT
CITYXKOWu.

[locana pepkaBHOiI ciy’OM 1€ — BH3HAY€Ha CTPYKTYpOlO 1 IITATHUM
PO3IUCOM TEPBUHHA CTPYKTYPHA OJWHHMIIA JICP)KABHOTO OpraHy 3 YCTaHOBJICHUMHU
BiZIIIOBITHO JTO 3aKOHOJ/JABCTBA MOCAIOBUMHU 000B’s3KaMH y MEKaX TMOBHOBA)KCHb,
BU3HAUCHHUX YaCTHHOIO MEPIIO0 CTATTi | 1[bOTO 3aKOHY.

AJie HE3pO3yMUIO YW BCI JIEp’KaBHI CIIY»KOOBI[I BBa)KAIOTHCSI MOCATOBUMHU
ocobamu. Crattss 2 3akOHY KOHKPETHO TIOCaJOBOIO OCOOOI0 BH3HAE TIIBKH
KEepIBHHUKA JIepKaBHOI CIY>KOM B JEpKaBHOMY OpraHi, Mifl SIKUM pPO3YMIEThCA
nocazoBa ocoba, sika 3aiiMae BUILY IMOCaay JCPKaBHOI CIyKOW B JEpKaBHOMY
oprasi, J10 MOCaJ0BUX OOOB’SI3KIB SIKOT HAJEKUTh 3AIMCHEHHS MOBHOBAXXEHDb 3
MUTaHb JepKaBHOI CITY)KOW Ta opraHizailii poOOTH IHIIUX MPAIIBHUKIB Yy IIOMY
oprani [116].

Ane sikio 6patu 10 yBaru, 1o OJHHUM 3 KpUTEp1iB BUBHAUEHHS JI€PKABHOTO
CITY)KOOBIII € 3alHATTA HUM IOCAJM JCP)KaBHOI CIyXOM B opraHi Jep:kKaBHOI
BJIa¥, TO BIATIOBITHO MOKHA BBa)KaTH HOTO MOCAI0BOIO 0COOOI0 IIOTO OPTaHy.

3HOBY X TakH, MOTPIOHO BpaxOBYBaTH, IO i BUIIEBKAa3aHOTO 3aKOHY HE
MIOIIHUPIOETHCS HAa 3HAYHUMN TIEPEITIK OpraHiB, AKi € OpraHaMu JIep>KaBHOI BIIAJIH.

[Ilo crocyerhcsi «CIIy»KO0BOi 0COOM», TO TOJIOKEHHS IIMOJ0 11 TOHSATTS
MicTsAThes uire B KpuminanbHOMy Konekci Ykpainu. Tak, coyk60BuMu ocobamu
€ oco0u, fKI MOCTIHO, THUMYacoBO 4YM 3a CIELIaJIbHUM ITIOBHOBaKCHHSIM
3MIMCHIOITh (DYHKINII MpEICTaBHUKIB BJIAJIM YU MICIIEBOIO CAaMOBPSIyBaHHS, a
TaKOX 001MMalOTh MOCTIMHO YM THMYACOBO B OpraHax Jep>KaBHOI BIaJH, OpTaHax
MICIIEBOTO CaMOBPSAYBaHHS, Ha JCP)KABHUX YU KOMYHAIBHUX ITIIMPUEMCTBAX, B
yCTaHOBaxX 4YM OpraHi3aiisix Iocajad, IMOB'si3aHl 3 BUKOHAHHSM OpraHi3ariiHoO-
PO3MOPSIUUX YU aJIMIHICTPATUBHO-TOCTIOAAPCHKUX (PYHKIIIHM, a00 BUKOHYIOTH TaKl

byHKIIT 3a COCHIAJIbHUM  TOBHOBaXEHHSIM, SKHM 0co0a  HaaUISE€ThCS



96
MOBHOB2XHUM OPTraHOM JIepP>KaBHOI BJaJid, OPTaHOM MICIIEBOTO CaMOBPSTyBaHHS,
LHEHTPAJIbBHUM OpPraHOM JE€p>KaBHOI'O YINPAaBIIHHA 13 CHELIaIbHUM CTaTyCcoM,
MOBHOBXHUM OPTraHOM 4YH TOBHOBAXXKHOIO OCOOOI0 MiANPHUEMCTBA, YCTAHOBH,
oprasizaiiii, cygom ado 3akoHom [61].

Bognouac Kopexkc He [ae BH3HA4YeHHsS, IO CJIIA  PO3YMITH TMiJ
OpraHi3aliifHO-pO3NOPATIYMMHI YU aIMIHICTPATUBHO-TOCTIOAAPCHKUMU () YHKLISIMH,
BUKOHAHHS SIKUX € OCHOBHOIO O3HAKOIO CIYKOOBOT 0COOMU.

BusnauenHs takux (yHKIIH MH MOXXEMO BIAHAWTH B CyIOBIA HPaKTHUII.
Tak, BinmmosimHO 10 IloctanoBu Ilnenymy BepxoHoro Cyay VYkpainu «IIpo
CYIOBY TPaKTHKy y CIOpaBax Npo XaOapHUITBO», OpraHi3alliliHO-pO3MOpsAIdi
000B'I3KM — 11e 000B'A3KU MO 3/1IHCHEHHIO KEPIBHUIITBA Tally3310 IPOMHUCIOBOCTI,
TPYJIOBUM KOJIEKTHBOM, IIUISHKOI POOOTH, BUPOOHUYOIO ISIIBHICTIO OKPEMHUX
NpaliBHUKIB Ha MIANPUEMCTBAX, B YCTAaHOBAaX YW OpraHizalisiX HE3aJekHO BiJ
¢opmu BracHocTi. Taki ¢GyHKIIT BUKOHYIOTh, 30KpeMa, KEPIiBHUKH MIiHICTEPCTB,
IHIIUX IEHTPAJbHUX OPraHiB BHUKOHABYOI BIIAJH, JIEPKAaBHUX, KOJEKTUBHUX YU
NPUBATHUX MIANPUEMCTB, YCTaHOB 1 OpraHizailii, iX 3acCTYNHHKU, KEPIBHUKH
CTPYKTYpPHHMX  MAPO3AUTIB  (HAYaJIBHUKH  II€XiB, 3aBiAyl4l  BiJaiIaMH,
naboparopisimMu, Kadeapamu), iX 3acCTyIMHHUKH, OCOOH, SKI KEPYHOTh JUITHKAMHU
poOIT (MaicTpu, BAKOHPOOH, OpUTaupH TOIIIO).

AIMIHICTPaTUBHO-TOCTIOIAPCHKI 00OB'SI3KH — I1¢ OOOB'SI3KM IO YIIPaBJIiHHIO
a00 PO3MOPSHKCHHIO JIePKAaBHUM, KOJEKTUBHUM UM TIPUBATHUM MalHOM
(ycTaHOBJICHHS MOPSAKY WOTO 30€epiraHHs, mepepoOKu, peanizalii, 3a0e3meueHHs
KOHTPOJIIO 32 IUMHU OIEpaIisiMi Tomo). Taki MOBHOBaXEHHS B TOMY YH IHIIIOMY
o0cs31 € y HaudaJdbHUKIB IJIAHOBO-TOCTOJAPCHKHUX, MOCTA4YalbHUX, (DIHAHCOBHX
BIIJIUTIB 1 CITYKO, 3aBIAYIOYMX CKJIIaJaMH, MarasuHaMu, MalHCTEPHSIMH, aTCIbE, X
3aCTYIHUKIB, KEPIBHUKIB BUIAUIIB MIANPUEMCTB, BIJOMYHMX pEBI30pIB Ta
KOHTPOJIEPIB TOIIIO.

[Ipuuomy, ocoba € ciayxO00BOIO HE TUIBKM TOJ1, KOJIM BOHA 3JIMCHIOE
BIMOBIAHI (PYHKIIIT Y4 BUKOHY€E OOOB'SI3KM MOCTIIHO, a i TOA1, KOJIM BOHA POOUTH

1Ie TUMYacoBO abo0 3a CIelialbHUM MOBHOBAXXEHHSAM, 3a YMOBH, IO 3a3HAYCHI
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¢yHkuii yum O0OOB'SI3KM TMOKJIAJEHI Ha HEi MPaBOMOYHUM OpraHomM abdo
IIPaBOMOYHOIO CITyk00B0r0 0coboro [137].

Okpemoro rpymnow cy0’€KTiB BIaJHUX MOBHOBAXEHb BUCTYMNAIOTh OPraHU
MICIIEBOTO CaMOBPSITYBaHHS.

MicueBe caMOBpsiiyBaHHs € crienudigHoo (GopMoro peanizailii myOoaiqHO1
BIIaJIM, KA BIIPI3HSAETHCS BiJl JIEpKABHOI BiaAu TUM, [0 3a0e3Meuyye MicIeBi
IHTEpeCH TEePUTOPIAIbHOI TpOMaau, Ha BIAMIHY BiJ JEp)KaBH, sika 3a0e3neuye
3arajbHOHAIIIOHANBHI  IHTepecH. 3a  crhenudiko  IHTepeciB  MICIIEBe
CaMOBDSITYBaHHS BIZPI3HAETHCS W Bij BIau 00’ €THAHb TPOMAJISH, 10 PEaTi3yIOTh
NOJIITUYHI, COLIalbHI, KyJbTYpHI Ta IHIII IHTEPECH CBOiX ujeHIB. ToMmy OUIbLI
BUBAXCHUM Ta OOIPYHTOBAaHUM BBAXKAETHCSI CaMe TPOMAJCBKUN MIAXIT [0
PO3YyMIHHSI CYTHOCTI MICIIEBOTO CaMOBPSIyBaHHSA, TOOTO SIK OKPEMOi, CAMOCTIHHOT
Ta HE3aJIeKHOI BIJ JepkaBu (GopMH BIIaJM, SKa Mae MPUTAMaHHI JuIIe I
crieniuidH1 O3HAKH.

B HaykoBiif niTepaTypi 3a3BUUail cepell 03HaK MICIIEBOTO CaMOBPSITYBaHHS
K OKpeMoi (hopMuU IMyOJIIYHOT BJIa I BUOKPEMITIOIOTh HACTYIIHI:

— OpIOPUTETHUM TMiJ Yac 3AIMCHEHHS MICIIEBOIO CAMOBPSAYBaHHS €
3a0€3IeUeHHs] MICIICBUX IHTEPECIB TEPHUTOPIAIbHOI TPOMAaJIM, OCKLIBKH OpTraHu
MICIIEBOTO CAMOBPSyBaHHS, BUPIIIYIOUX MUTAHHS MICIIEBOTO 3HAYEHHS, BUXO/SATh
nepeayciM 3 IHTEpeciB  HACENIeHHS  BIAMOBIOHOI  TepuTopii, a  He
3arajbHOJIeP)KaBHUX IHTEPECIB;

— € okpemMoro (OopMOIO0 HApOJOBIIAJA, IO Tepeadadae iHII 3acaaud HOTo
oprasizamii Ta (QyHKI[IOHYBaHHS, HIK Ti, SIKi BCTAHOBJICHI JJII CUCTEMH OpPTaHIB
Jep>KaBHOI BIIA/H;

— Mae cneru@diyHy CHCTeMy CyO’€KTIB MICIIEBOI BiIaaH, SKi 00’ €mxHaHI
OKPEMOIO TEPUTOPIEIO;

— CAMOCTIWHICTh Yy BHUPINICHHI TUTaHb MICIIEBOTO 3HAYEHHS, OCKUIBKHU
OpraHu JIepKaBHOT BIaJM HE MAIOTh MPaBa BTPYYATHCS Y BUPIMICHHS CAMOBPSTHAX
MWTaHb, OKPIM THUX, fKI MONEpPEeAHbO OyJid JeJieroBaHl oOpraHaM MiICIEBOTrO

CaMOBpsITyBaHHs, 1 THX, sKI nopyumyioTe KoHcTuTyiito YkpaiHu Ta YHUHHE
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3aKOHOJIABCTBO. ;

— MiClIeB€ CaMOBPSAYBAHHS € TII3aKOHHOK BIAJ0I0, OCKUIBKHM HOTO
MPaBOBUH CTaTyC BU3HAYAETHCS HA 3araJIbHOICP)KABHOMY PiBHI;

— OpraHu MICIIEBOI'O CaMOBPSIyBaHHS PEai3ylOTh BJIaJHI TTOBHOBa)KCHHS
HE BIJ] IMEH1 JIep>KaBH, a B/l IMEH1 TEPUTOPIATIbHOT TPOMA/IH;

— OpraHd MICLIEBOTO CAMOBPSIyBaHHS MalOTh (PIHAHCOBY Ta OpraHi3alliiiHy
He3anexkHicTh [143, c. 36].

MicrieBe caMOBpsiAyBaHHS B YKpaiHi BU3HAUYA€ThCSA SK TapaHTOBaHE
JIep>KaBOIO MPaBO Ta peayibHa 3/IaTHICTh TEPUTOPIATBLHOT TPOMaId — KUTEIIIB Celia
9u OOPOBUIHHOTO 00'€THAHHS Y CUTBCHKY TPOMaJy KUTEJIB KUIBKOX CLJI, CENUIIa,
MIiCTa — CaMOCTIMHO a0o0 TiJ BIJAMOBINAJBHICT, OPraHiB Ta TMOCAJOBHX OCi0
MICIIEBOTO CAaMOBPSITyBaHHS BUPINIYBAaTH IMHTAHHS MICIEBOT'O 3HAYCHHS B MEXaX
Konctutymii 1 3akoHiB Ykpainu. MiciieBe caMOBpsIAYBaHHS 3I1MCHIOETHCS
TEPUTOPIAIBHUMHU TpOMaJaMHu CUI, CENUI, MICT SK 0e3MoCepeNHbO, TaK 1 uepes
CUTBCBHKI, CETUIIHI, MIChK1 pajid Ta X BUKOHABYl OpraHH, a TaKOX 4epe3 panoHHI
Ta 0o0JIaCHI paau, sIKi MPEACTABISIOTh CHIJIbHI IHTEPECH TEPUTOPIAUTBHUX TpoOMaj
cin, cemumt, micT [127].

Cucrema MICIIEBOTO CaMOBpSIIyBaHHS B YKpaiHi BKIIOYAa€ HACTYIHI

CIICMCHTHU.

TepUTOpiaIbHYy IpOMany;

CUIbCBKY, CEJIUIIHY, MICBKY pajy;

CLTBCBKOTO, CEUIITHOTO, MICHKOTO TOJIOBY;

BUKOHABY1 OpPTraHM CUIbCHKO1, CEITUIITHOT, MICHKOT paJIH;

CTapocCTy;

palioHHi Ta oO0macHi pamud, [0 TPEACTABISAIOTH CIUIBHI 1HTepecH
TEPUTOPIATBHUX TPOMaJ CiJI, CEJIUII, MICT;

- OpraHd CaMOOpraHizailii HaceJIeHHs.

Tyt ciin 3BepHYTH Ha HACTYNMHY OCOONMBICTh. KOJEeKC aaMIHICTPaTUBHOIO
CYyIOYMHCTBA YKpaiHU MPH BHU3HAUCHHI CTATYCy CyO’€KTa BJIQJHUX MMOBHOBAKEHD

omnepye TMOHATTAMHU «OpraH MICIIEBOIO CAaMOBPSAyBaHHS, MOro mocajoBa YU
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ciy»)00Ba ocoba». O4eBUIHO, 1O «TEpUTOplaTbHA TPOMaja» caMa o coli He € Hi
«OpraHoM», Hi, TUM OUIbIIE, «OCAJOBOIO» YU «CIYyxKOO0BOIO» 0coOo0r0. Xoua
BIIMOBIIHO JI0 3aKOHY TEPUTOpialibHA FPOMaja celia, CENIUIla, MiCTa € IIEPBUHHUM
Cy0’€KTOM MICIIEBOTO CAMOBPSAYyBaHHS, OCHOBHUM HOCIEM HOro (QyHKIIN 1
MMOBHOBAXKECHb. AJI€ JIOTIYHUM BOAYAETHCS, IO AIMIHICTPATUBHUN IO30B MOXKE
OyTM TOJAaHO TUIBKM NPOTH BIAMOBIAHOTO MPEACTABHUIBKOIO OpraHy 4w
mocajoBoi 0coOH, sIKi AKpa3 1 peari3oBYIOTh BJajHI MOBHOBaXKCHHS BIAMOBIIHOT
rpoOMajIu.

BpaxoByroun  3akoHOJaBuy  Kjacu@ikalil0o ~ CHCTEMH  MICIIEBOTO
CaMOBDSITyBaHHS, MOXXEMO CTBEP/DKYyBaTH, M0 JO OpraHiB MiCIIEBOTO
CaMOBPSITYBaHHSI BITHOCSTHCS:

- CLIbChKA, CEJUIIHA, MIChKa Paja;

- BUKOHABUYl OpraHu CUIbCHKOI, CEJNMIIHOI, MIChKOi paau (BUKOHABYI
KOMITETH, BiJILIH, YIIPABIIHHS Ta iHIII CTBOPIOBAaHI pajaMi BUKOHABYI OPTaHH);

- pailoHHl Ta 0O0JacHI pajau, IO TMPEJACTaBIAIOTh CIUIBHI 1HTEPECH
TEPUTOPIAIBHUX TPOMaJ CUI, CEJIUII, MICT;

- OpraHd caMooprasizailii HaceleHHs (OyJIWHKOBI, BYJIMYHI, KBapTaJIbHI Ta
IHIIII OpraHk CaMOOpPIaHi3allii HaCEICHHS).

[Ilo cTocyeThest MOCaIOBOI OCOOM OpraHiB MICIIEBOIO CAMOBPSTYBaHHS CIIiT
3a3HAYMTH, 1110 1€ 0c00a, sKa MpaIfloe B OpraHax MICIIEBOTO CaMOBPSAYBaHHS, Ma€
BIIMOBIIHI  TOCAJO0BI IMOBHOBKECHHS IIOAO 3IIMCHEHHS  OpraHi3alliiHoO-
PO3MOPATINX Ta KOHCYIBTATUBHO-IOPAAUUX (DYHKIIIH 1 OTpUMY€E 3apo0iTHY TUIATy
3a paxyHOK MiciieBoro Oromkery [135].

[TocamoBumu ocobamu B OpraHax MiCIIEBOTO CAMOBPSTyBaHHS CJIi/1 BBAXKATH
0ci0, sIKi TPaIOI0Th Ha HACTYITHUX T0CaIaX:

- BHUOOpHI moOcaau, Ha SKi O0COOM OOMPAIOTHCA HA MICIEBUX BHOOpAX.
BignoBigno no 3akony Ykpainm «IIpo MicrieBi BUOOpH» II€ CUIbCHKI, CEIHIIHI,

MICBKI T0JI0BH Ta ctapoctu [128];
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- BUOOpHI Mocaau, Ha Kl OCOOM MPHU3HAYAIOTHCS a00 3aTBEPIKYIOThCS
BIJIMOBIJHOIO Pajio0 (TOJOBH, 3aCTYNHHUKU TOJOBH pallOHHOI, palOHHOI B MICTI,
00J1acHOI paju TOIIO);

- MOCajJy, Ha sIKi 0COOM MPU3HAYAIOTHCA CUIBCHKUM, CEIUIIHUM, MICHKUM
rOJI0OBOIO, TOJIOBOIO PAalOHHOI, palOHHOI Y MICTI, 00JacHOi pajau Ha KOHKYPCHIN
OCHOBI YW 3a IHIIOKW MPOIEAYpPOI0, MEepeadayeHOr 3aKOHOAABCTBOM Y KpaiHHU.
Hanpuknaz, e Moxke OyTu KepiBHUK CEKpeTapiaTy, KepyHUnid ClipaBaMH TOIIIO.

Jlo ocTaHHBOI Tpynu CyO’€KTIB BJIQJHUX MOBHOBAXXE€Hb BITHOCATHCS IHIII
Cy0'eKTH TIpW 3A1MCHEHHI HUMH BIIAJIHUX YIPaBIIHCHKUX (YHKIIH HAa OCHOBI
3aKOHOJ/IaBCTBAa, B TOMY YHCJIi HA BUKOHAHHS JICJIETOBAHUX TIOBHOBAKCHb.

Jlo Takux cy0’€KTiB, HANpUKIaJ, MOXHA BIJIHECTH WICHIB TPOMAJCHKUX
GopMyBaHb 3 OXOPOHM TPOMAJICHKOTO TOPSIKY 1 JIEp>KaBHOTO KOpIOHY. BoHwu
BUKOHYIOTh (PYHKIIi, K1, O€3MepeyHO, MalOTh O3HAKU BIJIATHUX YMPABIIHCHKUX.
3okpeMa:

- ydacTh y 3a0e3MeueHH1 0€3MeKu JOPOKHBOTO PYXY;

- BKUBAaTH CHOUIBHO 3  MONIIEHChKUMM  3aXOAIB /O  IPUIIHMHEHHS
aMIHICTPATUBHUX MPABOMOPYIIEHD 1 3JI0OYHHIB,;

- JocTaBiATH J0 opraHiB HamionampHOl modimii, mTad TI'poMaaChKOTo
(dbopMyBaHHA 3 OXOPOHU TPOMAJCHKOTO TMOPSAKY a00 TPOMAACHKUN MyHKT
OXOPOHU TOPSJIKY, MPUMIIIEHHSI BUKOHABYOTO OPraHy CEIUIIHOI, CUIbCHKOI paau
0ci0, SIKi BUMHIINA aIMIHICTPATUBHE MTPABOTIOPYIIICHHS;

- y pa3i mijio3pu y BYUNHEHH] aAMIHICTPATUBHUX MPABOTIOPYIICHb 1 3IOYUHIB
MEPEBIPATH Y TPOMAJISTH JOKYMEHTH, 110 MOCBITYYIOTh X 0CO0Y;

- CKJQJaTH TMPOTOKOIM TPO aJAMIHICTPATUBHI TMPABOMOPYIIEHHS TOIIO
[139].

[Ilo cTtocyeThesi MeNeroBaHNX MOBHOBAXEHB, TO B 3aKOHOJABCTBI MOXEMO
HABECTH HACTYTHI MPUKIIA]IN:

- CLIbChKA, CEJIMIIHA, MIChKa, pailoHHa y MicTi (y pasi ii CTBOpEeHHs) paja
MOX€E JTOJAATKOBO HAJIUISATA YaCTUHOIO CBOIX MOBHOBAXEHb OPraH caMOOprasizaiii

HACCJICHHA 3 OJHOYAaCHOKO IICPCAadCro ﬁOMy JOAAaTKOBUX KOHITiB, a TaKOX
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MaTepiallbHO-TEXHIYHUX Ta IHIIUX PECYpCiB, HEOOXITHUX I 3AIMCHEHHS LHUX
MOBHOBAXXEHb, 3/IMCHIOE KOHTPOJIb 3a iX BUKOHAHHAM (cT. 15 3akoHy Ykpainu
«[Ipo opranu camooprawnizaiii HaceneHHs») [130].

- po3nopsiAHUKaMu 1HGOpMaIlii BU3HAIOTHECS 0COOU, SIKIIO BOHU BUKOHYIOTH
JieJIeroBaHi MOBHOBAXKEHHS CY0'€KTIB BJIaJHUX MMOBHOBAXKEHB 3T1IHO 13 3aKOHOM YU
JIOTOBOPOM, BKJIFOYAIOUM HAJAHHS OCBITHIX, 03/I0POBYMX, COLIAIILHUX a00 THIIUX
Jep>KaBHUX TOCIYr, — CTOCOBHO 1H(OpMaIli, MOB'A3aHOI 3 BUKOHAHHSM iXHIX
000B's3kiB (cT. 13 3akony VYkpainu «IIpo goctyn no myOGmiuHoi iHGOpMAIii»)
[118].

Opniero 3 0cOOMMBOCTEN aJAMIHICTPATUBHOTO CYOYMHCTBA B YKpaiHi € Te,
Mo Ccy0’€KT BJIAJHUX MOBHOBKEHb TaKOXX MOXKE OYyTH IMO3MBavyeM B OKPEMHX
KaTeropisix Crpas:

- PO THUMYAcOBY 3a00pOHY (3YNMUHEHHS) OKpeMHX BHUJIB a00 BCIEl
TISTTBHOCTI 00'€eTHAHHS TPOMAJIsSH;

- TIPO MMPUMYCOBHM po3MmycK (JIIKBiAaIlit0) 00'€THAHHS TPOMAJISH;

- PO TPUMYCOBE BUABOPEHHS 1HO3EMIlE 4M ocoOu 0Oe3 TpoMajsHCTBA 3
Ykpainuy;

- Ipo OOMEXEHHS MI0J0 peaiizallii mpaBa Ha MHUpPHI 3i0paHHsA (300pH,
MITHHTH, TTOXOJIH, IEMOHCTpAIlii TOIIO);

- B IHIIMX BUIAJIKaX, BCTAHOBJICHUX 3aKOHOM.

Hamnpukman, Bimmoimadem 3a 1mo3oBoM JlepkaBHOI MirparmiiiHoi cCiryxOu
VYkpainn mTpo TpUMycOBE BHABOPEHHS OyayTh 1HO3eMIllI Ta ocobu 0e3
IrpOMaJIIHCTBA, OKpIM THUX, IICTaBU [UIsI TPUMYCOBOTO BHUABOPEHHS SKHX
BUSIBJICHI B MYHKTaX HPONYCKYy (IMYHKTaX KOHTPOJIIO) 4yepe3 Jep>KaBHUN KOPIOH
i Jac ix Buizny 3 Ykpainm [132].

[IpukiagamMu 3aKOHO/IABYO BCTAHOBJIEHHMX IHIIMX BHIAJKIB, KOJMU CyO’€KT
BJIQIHUX MOBHOBA)XEHb MOYKE 3BEPHYTHUCS 3 MO30BOM 10 T'POMAJISH, IOPUIUYHUX
0ci0 TOIIO0 MOXYTh OyTH:

- 3BEpHEHHS 13 aJIMIHICTPAaTUBHUMHU MO30BaMH PO 3aXUCT IpaB, cBOOO] Ta

1HTEepeciB 1HIUX O0ci0 YmnoBHOBaxkeHOTo BepxoBHoi Pamu VYkpainu 3 mnpas
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JIOJIUHKU, TPOKYypoOpa, OpraHiB JEp>KaBHOI BJIaJiM, OpraHiB  MICIIEBOTO
camoBpsityBanHs (cT. 60 KACY);

- OCKap>KEeHHSI BUOOPUOI0 KOMICIEIO PIllIeHb, NI 4K Oe3MisUIbHOCTI 3ac001B
MacoBoi 1H(opMmalii Ta iXHIX BJIACHUKIB 1 TBOPYUX MpPAIIBHUKIB, MiAMPUEMCTB,
YCTaHOB, OpraHi3aliid, iXHIX MOCAJOBUX Ta CIYXOOBHX 0Ci0, 110 MOPYIIYIOTh
3aKOHOJIaBCTBO Ipo BHOOpH Ta pedepenayM (4. 1 cr. 174 KAC Vkpaiun) [46];

- CTATHEHHs1 WTpadiB Ta meHi 3a 1mo3oBoM DOHAY COLIATBHOTO 3aXUCTY
BamiaiB (4. 5 ct. 20 3V «IIpo ocHOBU coliaibHOI 3aXMINEHOCT1 1HBATIIIB B
VYkpaini» [131];

- CTATHEHHs 1TpadiB 3a 1M030BoM JlepkaBHOI KOMICIi 3 LIIHHMX MarepiB Ta
¢onnoBoro punky (4. 3 ct. 11 3V «lIpo aepkaBHE peryntoBaHHS PUHKY LIHHHUX
nanepiB B Ykpaini») [115];

- OOMEXEHHsI, TUMYACOBE MPUIMHEHHS [1i Ta T030aBJIEHHs JIEH311 4H
HIIIOT'O CIENiaIbHOTO J03BOJIY Ha MPABO MPOBAIKEHHS MEBHUX BUAIB AISUIBHOCTI
3a T030BOM OpraHy, IO PeryJIio€ IISIbHICTh Cy0’€KTa MEPBUHHOTO (PIHAHCOBOTO
MOHITOpUHTY (4.4 cT.17 3Y «IIpo 3amobiraHHs Ta MPOTUIIIO Jeramizamii
(BIIMUBAHHIO) JI0XOIIB, OJIEPKAHUX 3JTOYMHHUM HUIIXoM») [121];

- BWWIYYEHHsI CEeKpeTHOoi iHdopmarllii abo ii MarepiaJlbHHX HOCIIB y pasi
BI/IMOBH BJIaCHHKA YKJIACTH BIATIOBITHUN JOTOBIP, @ TaK CaMO y pa3i MOPYIICHHS
BJIACHMKOM YMOB TaKOTO JOTOBOPY 3a IO30BOM OpraHy JEpXaBHOI BIAIH, SKOMY
JIEp>)KaBHUM €KCIIEPTOM 13 TUTAaHb TAEMHUIIb HAJAETHCS TIPABO MPUMUMATH PIlICHHS
010 CYO’€KTIB, SKI MAaTUMYTh JOCTYI 10 Iiei iHGopmalii Ta ii MaTepiaTbHUX
HOCiiB (4. 3 cT. 6 3V «IIpo aepkaBHy TaemHuuIto» Bix 21 ciuns 1994 p.) [117];

- IPUMYCOBE TMPHUIMUHEHHS TpaBa BIACHOCTI Ha 3eMENbHY AUISHKY 32
MO30BOM BIJIMOBITHOTO OpraHy BHKOHABYOi Biaau ab0 oOpraHy MiCIIEBOTO
camoBpsimyBanns (cT. 143 3K Vkpainu Big 25 xostas 2001 p.) [35];

-3aCTOCOBYBaHHSA JI0 IUIATHUKIB TOMATKIB (iHAHCOBUX (mITpadHUX)
CaHKI[1{, CTATHEHHS J10 OIO/IXKETIB Ta AEP:KaBHUX LLIbOBUX (QOHAIB CYM I'POIIOBUX
3000B'13aHb Ta/ab0 mojatkoBoro Oopry (cT. 20 IlogaTkoBoro kojekcy YkpaiHu)

[107] Tomro.
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TakuM 4YMHOM BIJNOBIJAYEM B JIaHOMY BHUIIQJKY BHCTYNAlOTh (I3MYHI 1
IOpUJIMYHI  0coO0M, OO0’ €HaHHS TPOMAISH SIKI He CYy0’ €KTamMu BJIaAHUX
MOBHOBaXX€Hb. OCOOIUBICTH B TOMY, III0 BOHU MOXYTh OYTH BIJNOBiJaYaMH JIUIIIE
3a 1Mo3oBaMu Cy0’€KTa BIaJHUX MOBHOBaxeHb. [1030B ocolu, sika He € cy0’eKTOM
BJIQJIHAX TIOBHOBAXEHb JO Takoi ocoOu, HE MOXE pO3TJISAATUCH B TMOPSAIKY
aJMIHICTPATUBHOTO CYJOUYMHCTRBA.

BUHATOK CTaHOBISATH CHOpaBH TOB’si3aHI 3 BHOOPYMM MPOLIECOM UM
pedepeHayMoM, 1e BIAMOBIIa4aMHu, y TOMY YHCII 3a MO30BOM OCOOH, sKa HE €
Cy0’€KTOM BJIaJHUX MOBHOBaXX€Hb, MOXYTh OyTH 3aco0M MacoBoi iHGopmailii,
iHoOpMaIliiiHl areHTcTBa, MIANPUEMCTBA, YCTAaHOBH, OpraHizalii, iX mocaaoBl Ta
CIy>KO00OB1 0coOu, TBOpPYI TpaIliBHUKK 3aco0iB MacoBoi iHdopmalii Ta
iHbOpMaIlITHUX areHTCTB, KaHAMJATH, IXH1 JOBIpeHI ocoOu, mapTii (OJ0KH),
MICIIEB1 OpraHizaiii mnapTii, iXHI TOcaJoBI OCOOM Ta YMOBHOBa)XEHI 0COOW,
IHIIaTUBHI Tpynu pedepeHayMy, iHII CyO'€KTH iHIMiFOBaHHS pedepeHaymy,
o(imiiHi crocTepiradi Bij cy0'ekTiB BuOOpUOro mporecy[46].

Jlesiki HAyKOBIII BUCIIOBIIOIOTH AYMKY PO T€, IO NMPHU HaJlaHHI TPOMaJITHAM
MOJIMBOCTI Ha0yBaTH MPOIECYaTLHOTO CTaTyCy BIANOBITaYa B aJIMIHICTPATUBHUX
CIpaBa MPOCTEXKYEThCS MEBHE MPOTHPIUYS y TOMY, YMi caMe TpaBa Ta 3aKOHHI
IHTEpeCH MAalOTh 3aXWINATHUCSA B aJMIHICTPATUBHOMY CYIOYMHCTBI: CYO’€KTIB
BJIQJHUX IOBHOBaXEHb UM, BCE K Tak, (PI3MUYHUX Ta HOPUAUIHHX OCi0. Mwu
MOXEMO TOTOAUTHCH 3 JOYMKOIO, IO B aaMIHICTPAaTUBHOMY Cy/Al TOBHHHI
pO3TIIAAaTUCA  TPETeH31i BUKIIOYHO TNpUBATHUX (HEBIAAHUX) CYO €KTIB
aJAMIHICTPAaTUBHUX TMPABOBIIHOCHUH MO0 TMOPYIICHHS iXHIX TpaB Cy0’ €KTamu
MyOJIIYHO-BIIATHUX MOBHOBa)KeHb. KOHMIIKTH, 10 BUHUKAIOTHh 3 NMHUTAaHb BIIAJTHO-
PO3MOPSTIOTO BIUTMBY OPTaHIB MyOJMidHOT aAMIHICTpaIlii MO0 TpoMasH, MAlOTh
BUPINIYBATHCh B QJAMIHICTPAaTUBHOMY (TOOTO MMO3aCyJOBOMY) MOPSAKY. AJDKe
MpaBO3axWCHA CHPSIMOBAHICTh AJAMIHICTPATUBHOI FOCTHINT (aAMIHICTPAaTUBHOTO
CYJIOYMHCTBA) MOJSATa€ BUKIIOYHO Y 3aXUCTI JIOJIMHU BiJl OpraHiB MyOJIIuHOI BlIaIx

1 HE TOBUHHA BUPIITYBaTU Oy/Ib-5K1 CIIPABU MPOTH JIFOJUHHU.
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3a Takux OOCTaBMH JENI0 HEBUBAXCHOI BOAYAETHCS 3aKOHOJABYO

3aKpilJIeHa MOXJIMBICTh y4YacTl MPUBATHOI 0coOM ((I3MYHOI UM IOPUAMYHOI, a

TaKOXX KOJICKTUBHUX CYO’€KTIB, 1[0 HE HA/ILJICHI CTATyCOM IOPUIMYHOI 0COOM), sAKa

HE HaJUIeHa MyOJIYHO-BIAJHUMHU TOBHOBRXEHHSIMHU B NpouUecyalbHil dopmi

BIJIMOBIZ]a4a, a TAaKOX, y TaKOMY BHMAJKy, 1 TPeThOi 0coOM 0€3 caMOCTIHHUX
BUMOT Ha Ooiri Bignosigaua [151, c. 150].

Takox ciif 3a3HAYUTH, IO B JCIKUX BHUIAJKaX MOXKE BUHUKATH XUOHE
ysiBieHHS, 10 Kojekc aaMiHICTpaTHBHOTO CYJIOYHMHCTBA Tependadyae BHUIAIKH,
KOJIM B  QAMIHICTPAaTUBHOMY CYIl  MOXYTh BHHHMKAaTH  MpOLECYyalIbHI
NPAaBOBIAHOCHHU 3 TaKUM CYO’€KTHUM CKJIQJIOM, KOJIM 1 MO3MBay 1 BIANOBiJAY €
Cy0’€KTOM BJIQIHUX TTOBHOBAXKCHb.

Tax BignoBigHo 1m0 cr. 60 KAC Vkpainu, y BuUIagkax, BCTAaHOBJICHUX
3aKOHOM, OpTaHU JICPXKaBHOI BJIaJM, OPraHW MICIICBOTO CAMOBPSTYBaHHS MOXYTh
3BEPTATUCS JO0 QJAMIHICTPATUBHOTO CyAY 13 aJAMIHICTPAaTUBHUMHU I1030BaMHU IIPO
3aXHCT MpaB, CBOOO Ta IHTEPECIB IHIIUX OCIO 1 OpaTH y4yacTh y nuX crpapax. [1pu
IIbOMY OpraHH Aep>KaBHOI BJajJH, OPraHU MICIIEBOTO CaMOBPSAyBaHHS TMOBUHHI
HAJaTH aJAMIHICTPATUBHOMY CyAYy JOKa3W, sKi MiATBEP/KYIOTh HasSIBHICTh
MOBAXHUX TMPUYHMH, 10 YHEMOKJIMBIIOIOTh CAMOCTIHHE 3BEpHEHHS IIMX OCI0 10
aJMIHICTPATUBHOTO CYAY JIJIS 3aXHUCTY CBOiX IpaB, CBOOO/] Ta IHTEPECIB.

Takox, HanpuKIag 3 METOI MPEICTABHUIITBA IHTEPECiB rpoMajssHUHA a0o
Jep>)kaBM B aIMIHICTPAaTUBHOMY CYII TPOKYpOp B MeXax MOBHOBaXCHD,
BU3HAYCHHUX 3aKOHOM, 3BEPTAETHCA JI0 CYAY 3 aAMIHICTPATUBHUM TIO30BOM.

[Tpokypop, SIKHil 3BEpPTAEThCS O aJAMIHICTPATUBHOTO CyAy B IHTEpecax
JIep’KaBH, B TO30BHIM 3asBi (IMOJaHHI) CAMOCTIHHO BHU3HAYA€, B YOMY IIOJISATAE
MOPYIICHHS IHTEPECiB Jep)KaBH, Ta OOTPYHTOBYE HEOOXIMHICTh X 3axHCTy, a
TaKOXX 3a3Haya€e OpraH, YIMOBHOBAXKCHHWH JICP)KABOIO 3IIHCHIOBATH BiIIMOBiIHI
¢byHKII{ y CHIpHUX TPaBOBIMHOCHMHAX. Y pasi BIICYTHOCTI TakoTo opraHy abo
BIJICYTHOCTI Y HbOT'O TTOBHOBAXEHb I110JI0 3BEPHEHHS 10 aIMIHICTPATUBHOTO CYyIY
MIPOKYpPOP 3a3HAayae Mpo 1ie B MO30BHIM 3asB1 1 B TAKOMY pa3i MPOKypop HaOyBae

CTaTyCy 1mo3uBaya.
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[Ipokypop, sKHIl 3BEepTa€ETbCA A0 AAMIHICTPATUBHOTO CYIAy 3 METOIO
MIPEICTaBHUIITBA IHTEPECIB TPOMaIsIHUHA 200 JAepKaBU B aJMIHICTPATUBHOMY CY/1
(ne3anmexxHo Bim (opMu, B SKiM 31HCHIOETHCA MPEICTaBHUIITBO), IMOBUHEH
OOTpyHTYBaTH HaSIBHICTh MIACTaB JUIsl 3IMCHEHHS TaKOro TMpeICTaBHUIITBA,
nependayeHux 4. 2 abo 3 cr. 23 3akoHy Ykpainu «IIpo mpokypatypy».

30kpema, MPOKYpop 3IIMCHIOE TMPEJACTABHUIITBO B CyAl IHTEpEcCiB
rpomajisiHuHa (TpoMaasiHuHa YKpaiHu, 1Ho3eMIs abo ocoOu 6e3 rpoMaasiHCTBa) Y
BUTIAKAX, SKIO TaKa 0co0a HE CIIPOMOKHA CAMOCTIHHO 3aXUCTHTH CBOI MOPYIIEHI
Yyl OCHOpIOBaHI MpaBa a0 peani3yBaTH MpoIecyajbHI MOBHOBAXEHHS Yepe3
HEJIOCSITHEHHS TIOBHOJIITTS, HEAIE3/IaTHICTh a00 OOMEXKEHY JI1€3/1aTHICTh, a 3aKOHHI
NPEJICTAaBHUKKN a00 OpraHu, SKUM 3aKOHOM HaJaHO TPaBO 3axHINATH TIpapa,
CBOOOJM Ta IHTEpPECH Takoi OCOOM, HE 3MIMCHIOTh a00 HEHAJIC)KHUM UYHHOM
3I1MCHIOIOTH Ti 3aXHUCT.

[Ipokypop 3aiiiCHIOE TIPEICTaBHUIITBO B CY/I 3aKOHHHX IHTEPECIB JIepKaBU
y pa3i nmopyuieHHs: ado 3arpo3u MOPYIIEHHS IHTEPECIB AEPKABHU, SKIIO 3aXUCT IIUX
1HTEepeciB He 3M1MCHI0OE a00 HEHAJIC)KHUM YHHOM 3IIHMCHIOE OpraH JepKaBHOT
BJaJM, OpraH MICIIEBOTO CaMOBpPSAyBaHHS YW IHIIMH CyO’€KT BJIaJHHUX
IIOBHOBaXKEHb, O KOMIIETEHI[I SIKOI'O BiJHECEH! BIAMOBIIHI MOBHOBA)XEHHS, a
TaKO’K y pa3si BiACYTHOCTI Takoro oprany [134].

Tyt cnig 3a3HaYUTH TOM (haKT, IO HE3BAXKAIOUW Ha Te, IO B Mepe0aueHuX
3aKOHOM BHIMAJKaxX aJMIHICTpAaTHBHY CIpaBy MOK€ OyTH TOPYIIEHO HE JIHIIE
MOo3MBavYeM, ajie i MPOKYypOPOM, IHITUMU 0COOAMU, SIKUM HaJaHE MPABO 3aXHUIIATH
mpaBa i CBO0OIM 1HIIMX 0C¢i0, Mo3uBaUeM 3aBXK/IHU € 0c00a, Ha 3aXKCT IIpaB, CBOOO.
1 iHTEpeCiB SKOi MOPYIIYEThCA TaKa aJIMIHICTpAaTHBHA CIIPaBa.

CrtopoHH, SK TOJIOBHI YYaCHHKH aJMIHICTPATHBHOTO TPOIECY BOJOMIIOTH
TUTBKA 1M TpPUTAMAaHHUMHU CHEIU(PIYHUMU O3HAKAMU Ta OCOOJMBOCTAMH, SKi
BUPI3HSIOTH IX B 3MarajibHOMY cyaoBoMy mporieci. Jlo Takux o3nak C.B. KiBanos,
HaIpUKIIA/l, BIAIHOCUTh HACTYIIHI:

- To-TieplIe, CTOPOHM BEAYTh MpPOILIEC BiJ BJIACHOIO IMEHI, Ha iX 1M’

BUHOCHUTBCSI Ta MOBHICTIO MOUIMPIOETHCS CHIIa CyAoBoro pimeHHs. Ha mijgcraBi
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NPUHIMIY  JAWCHO3UTUBHOCTI  aAMIHICTPATUBHOIO  NPOLECYaJIbHOIO  IIpaBa,
3BEpPHCHHS JI0 CyIy 3a 3aXHCTOM CBOIX MOPYIICHUX UYMW OCTIOPIOBAHUX IpPaB —
IpeporaTuBa BHUHATKOBO 3alllKaBI€HOI ocoOu (mo3uBaya) abo ocoOu, ska
YIIOBHOBA)KEHA Npel SBIATA TO30BM B IHTEpecax IHIIUX Oci0 abo JepikaBH
(npoxkypopu). CynoBe pilleHHS K aKT MPaBOCYAJsl BUHOCUTHCS CTOCOBHO IpaB 1
000B’s13KIB KOHKPETHUX CTOPIH 1HAMBIAYaT130BaHOTO CIIPHOTO MPABOBIHOIIECHHS.
CropoHa Bezie MPOLEC Bl CBOrO BIACHOTO IMEHI, BIACTOIOIOYM MOPYIIEHI IpaBa,
CBOOO/IM YU IHTEPECH;

- IO-Apyre, Ha CTOPIH TMOIIMPIOIOTHCA CYyAOBI BUTpaTH. [Ipen’sBisirodu
MI030B JI0 CY/Y, M03MBay MOBUHEH CIUIATHTU Mepen0davyeHy 3aKOHOJaBCTBOM CyMy
CyIoBoro 300py. 3a HaciiIKaMH PO3TJSAY CIpaBU OJHA 31 CTOPIH KOMIICHCYE
IHIIIA CTOPOHI TIOHECEH! BUTpATH, MOB’s3aHI 31 3MIMCHEHHSM CYJAOYHMHCTBA.
BoaHouac BapTO BpaxyBaTH, IO I O3HAaKa B aJMIiHICTPATHBHOMY CYJIOYHMHCTBI
BTpa4ya€ CBOE 3HAYEHHS, OCKUIBKM B OLIBIIOCTI BHUIIQJIKIB CYIOBI BHUTPATH
KOMITCHCYIOThCS BIAMOBITHO 10 OromkeTiB. KpiM Toro, mojo 3HayHOT KUTBKOCTI
CIIOpiB HE TIepeI0aYeHo CIUIaTy CyI0BOTO 300py;

- TI0 TpeTre, y pasi BHOYTTS ab0 3aMiHM CTOPOHHM YU TPEThOI OCOOM Yy
BIIHOCHMHAX, IIOJI0 SKUX BHHHUK CIIp, CyA JONyCKae Ha Oyab-sakid cTaxgii
aIMIHICTPATUBHOTO TMPOIIECY 3aMiHy BIAMOBIIIHOI CTOPOHHM YHM TPEThOi ocoOu ii
IPaBOHACTYITHUKOM;

- TIO-4eTBEPTE, OOOB’SI3KOBOIO O3HAKOKI € IOPHUIWYHA 3aiHTEPECOBAHICTH
ctopid. Tak, y ct. 117 KAC VYkpaiau 3a3Ha4a€eThCs, M0 aIMIHICTPATUBHHUIA CY]
MOpYIIy€e CIpaBd 3a TIO30BHUMHU 3asiBaMH CYO'€KTiB, SIKi 3BEPTAIOTHCA 1O
aJAMIHICTPAaTUBHOTO CYAYy 3a 3aXHCTOM IIpaB, CBOOOA Ta iHTepeciB y cdepi
myOnigyHO-IpaBOBUX cropiB. OgHAaK HA MUTAaHHS MPO TE, y YOMY IOCTaE Iiei
iHTEepeC, 3aKOHOJABCTBO TMPsAMOi BIAMOBiMI HE gae. XapaKTEpHOI PHCOIO
3alHTEPECOBAHOCTI CTOpPIH € Te, IO ICHYBaHHSI BUJIB  IOPUIAUYHOI
3alHTEPECOBAHOCTI (MaTepiajJbHO-MIPABOBOI Ta MPOLIECYalIbHO-TIPABOBOT) ISt

Mo3uBayva Ta BIJIOBI/laua MOJsirae B HEPO3pUBHIM €HOCTI [41, c. 16].
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B nonoBHeHHsa 10 3a3HavyeHux Bulle o3Hak, O. B. bauyn BHokpemitoe e
Takl: CTOPOHM € o0co0aMM, MDK SKHMMH BHHHUK CIIp Yy MyOJIIYHO-IIPaBOBUX
BIIHOCHHAX, TMpeaMeT SKOTO CKJIaJaloTh IpaBa, cBOOOJM, I1HTEpecH abo
KOMIIETEHLIA y cdepl myOsIuyHO-BIaAHOI JisUIbHOCTI; HAa HUX MOUIMPIOIOTHCA YCI
MpaBOBl HACHIIKM YXBaJEHOTO aJAMIHICTPATUBHUM CYIOM pIIIEHHS; Bl iX IMEHI1
MOXYTb BUCTYIIATH NpeactaBHuky [10, c. 13].

Jnst peanizanii eeKTUBHOTO CyJIOBOTO 3aXMCTy IpaB, CBOOOJ 1 1HTEpECiB
KO’KHa CTOpPOHA ITiJ] Yac PO3TJIAy CIPaBU IMOBUHHA MaTH PIBHI MOXIJIMBOCTI, a Cy]I
Ma€ JOCHIUTH BCl apTyMEHTH KOXKHOI 31 CTOPIH HE BIJIJIal0YM KOJHOI MepeBaru
Oyab-sKki 13 HUX. TakuM YMHOM, PO3IJISIA CYJIOM aJMIHICTPATUBHOI CIPAaBU Mae
BiI0yBaTHUCh B MEXKaX 3MarajibHOrO MPOIECy, B IKOMY KOXKHA 13 CTOPIH Ma€ MpaBo
oTpuMyBaTu 1HGOpPMAIliI0 PO BCl (PAKTH 1 apryMEeHTH IIOAO0 NPEIMETY CIOpY
1HIIIOT CTOPOHU 1 MaTH OJIHAKOB1 MOXKJIMBOCT1 HaJlaBaTH BIAMOBIAb 1HIIIN CTOPOHI.
B aami"icTpaTMBHUX cIpaBax OCOOJMBE 3HA4YE€HHS Mae€ Te, 10 0co0a MOBUHHA
MaTH JOCTYI JI0 BCiX JOKa3iB, 10 HAJA€ Cyly OpraH MyOJIiYHOI BJIa 1, HaBITh THX
JIOKYMEHTIB, SIKI HE BUKOPHUCTOBYIOTBCS JIJISl 3aXUCTY B CY1 1 HE JOJIY4YEHI CYIA0M
70 CIpaBH, aje 3BICHO TUIBKM Ti, SIKI MalOTh BIJHOIICHHS JO 3asBICHOTO
no3oBy[145, c. 76].

€BponeiChKH CyJ 3 TIpaB JIIOAMHN BU3HAB HEJOMYCTUMHUM BHUIIAJKU, KOJIU
HaIllIOHAJBbHI CYIW YXBaJIIOBAIM PIlICHHS, MOCUIAIOYMCHh HA apryMEHTH, PO SKi
3asBHHKaM He OyJ0 HIYOTO BiOMO; KOJW OJHIA CTOpPOHI OyJIO BiAHOBJICHO B
JOCTYI 10 JOKYMEHTIB, IO 3HAXOAWIMUCHh B CIpaBi; KOJIU OyliO BiJAMOBIECHO B
MOXKJIMBOCTI TIPEICTAaBUTH TEBHI JOKA3W;, KOJIW CYyJl PO3TISHYB JIOBOJH JIUIIIE
OJIHIET CTOPOHU, a TAKOX KOJIM OJ{HA 13 CTOPiH HEe Oyia mpoiHgopMoBaHa Mpo Aary,
KOJIM BiI0YBaJIOCh CIIyXaHHS y CIIPaBi MPOTH IIi€1 CTOPOHHU.

[TpuHIIMTT PIBHOCTI CTOPIH y TpoOleCi — y PO3YMIHHI «CTPaBEIIUBOTO
OalaHCcy» MK CTOpOHAMHU — BUMArae, moo KOXKHIM CTOPOHI HajaBajacs po3yMHa
MO>KJIMBICTh TIPEJICTABUTH CIIPAaBYy B TAKUX YMOBAX, SIKi HE CTaBJISITh IO CTOPOHY Y

CYTTEBO HEBUTIJIHE CTAHOBUIIIE BIJTHOCHO /10 JIPYrOi CTOPOHH.
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[IpyHIMO 3MaranabHOCTI MPOLIECY O3HAYa€, MO0 KOXHIM CTOPOHI MOBUHHA
OyTH HaJllaHa MOKJIMBICTb O3HAHOMMTHCS 3 yciMa JOKa3aMH Ta 3ayBa)KEHHSIMH,
HAJJaHUMU 1HIIOIO CTOPOHOIO, 1 BIIMOBICTHA HA HUX.
E€pponeiicekuii Cyn 3BepTae yBary Ha Te, IO PIBHICTh 3aco0iB, SIKi € B
PO3MOPSIKEHHI CTOPIH BKIIIOYAE:
- PO3YMHY MOKJIMBICTH MPEACTABIATH CIPaBy B YMOBaX, 110 HE CTABIATH

OIHY CTOPOHY B CYTTEBO MCHIII CIIPUATIIMBE HIK IHH_Iy CTOPOHY,

(aKkTUYHY 3MarajibHICTb;

poLeCcyallbHY PIBHICTD;

JOCJIJIPKEHHSI JI0Ka31B, 3aKOHHICTh METOJIIB OJICP>KaHHS JJOKa3iB;

MOTHBYBaHHS PIllICHb;

HEMOXKJIMBICTh BTPYUYaHHS B MOPSIOK OCKap»KEHHS 0ci0, siKi He OepyTh
ydacTi B CIIpaBl 1 mpaBa Ta IHTEPECH SKHUX Ha 3a4iNaroThCs (30KpeMa, OpraHiB
IPOKYpaTypH B IHTEpecax JIEpKaBU UM TPETIX 0ci0);

- HEMOXJIUBICTh CKACyBaHHS OCTATOYHHMX CYyIOBHUX pimeHb Ta 1H. [165,
c.15].

[lincymoByrOuUM BHUIIEBUKIIAEHE, MOXHA 3pOOUTH BHUCHOBOK, WO Y
CyJIOBOMY aJIMIHICTPAaTHBHOMY IIporieci 0co0i, sika moTpedye CyI0BOTO 3aXHUCTY,
SIK TIPABWJIO, MPOTUCTOITh MOTYKHUM aMIHICTPAaTUBHUM amapar, 1 y 3B’sI3KY 3 IIUM
CTOPOHHU 3a3/1aJIeTib NepeOyBalOTh Y HEPIBHUX CTAPTOBUX MOKIHUBOCTSX.

CtopoHu B MPOBAKEHHI € Cy0’€KTaMU CIIpPHUX MPABOBIMHOCHH, SIKI MAIOTh
Pi3HY IOpUIWYHY 3alliKaBICHICTh Yy pe3yibTaTaxX pO3MVISIAYy CIpaBu. [HTepecu
Mo3uBaya, SKi CIOHYKAalOTh WOro JI0 TpPOIECyalbHUX [id, CHOpsIMOBaHI Ha
JIOCSITHEHHSI METH — BHHECEHHSI CYJOM pIIIEHHS TPO 3aJI0BOJICHHS TO30BY.
[IpaBoBuii iHTEpeC BiANMOBiga4a TPOSBISAETHCS Y BCTAHOBIEHHI CYIOBHM
pimeHHsIM a00 yXBaJOIO BIFCYTHOCTI B HBOTO Oyab-SKHX MPABOBHX OOOB’SI3KiB
nepea Mo3uBayeM, a MPOIECYATbHHM IHTEPEC — Yy MISUIBHOCTI, CIPSMOBaHIA Ha
JIOBEJICHHSI 3allepeueHb MPOTH MO30BY a00 Y CTBOPEHHI MOKJIMBUX MEPEITKO JJIs
BUHECCHHS CYJIOM DIlICHHS MPO 3aJ0BOJICHHS IMO30BY 1 MOKJIAJCHHS HAa HBHOTO

BIIIIOBIAHUX 000B’ SI3KIB.
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Orxe, mo3uBay 1 BIANOBIAAY MalOTh MPOTHIIEKHI IHTEPECH, SIKI B3a€EMO
BUKJIIOYAIOTh OJWH OJHOTO, aj€ MpH LbOMY CTOPOHU MaliOTh B OCHOBHOMY pIBHI
mpaBa 1 3000B’s3ani, BiAnoBigHO g0 49 KAC Vkpainu, a00poCOBICHO
KOPHUCTYBATHCS HAJEKHUMH iM IpolecyalbHUMH MpaBaMu. [loTeHIiiiHa piBHICTD
paB CTOPIH B aJMIHICTPAaTUBHOMY CYJIOYMHCTBI HE O3HA4Ya€ iX OJHAKOBICTH,
OCKUTbKM KOHa 13 CTOpPIH IS JOCSTHEHHS TIEBHOIO pPe3yJbTaTy 3aKOHOM
HaJUIeHa BIAMOBIIHMMH 3ac00aMH 3axXHUCTy, aje pe3yJabTaT pPO3TJsay CIpPaBH
3aJIeKUTh Bl aKTUBHOCTI CTOPIH, SIKa PeaN3yeTbCs B MPOLECI 3MArajbHOCTI 1,

30Kpema, B JokazoBomy mpoiieci [30, c. 170].

2.2. TIpaBa, siki 3a0e3nme4ylOTh HeOOXiIHi NMpoLecyaJbHI MOMKJIUBOCTI
JJIS1 BiICTOIOBAHHS MO3MIII CTOPOHU

[IpaBa oci0, sxi OepyTh ydacTb y CIpaBi, B MEPILYy Yepry CTOpiH, y cdepi
JIOKa3yBaHHS TPH 311MCHEHHI aJIMIHICTPAaTUBHOTO CYJOYMHCTBA BU3HAYAIOTh 3MICT
OPUHIMITY 3MarajbHOCTI. [IpuHIMI 3MarajJbHOCTI BHUCTYIAE CBOEPIIHOIO
IPOIECYAIbHOI0 TapaHTIEI0 BCEOIYHOTO MOBHOTO 1 00’ €KTUBHOTO BCTAHOBIICHHS
TIWHUX 0OCTaBWH CIIPaBH Ta peatizallii mpap CTOPIH.

CtopoHM B aJIMIHICTPAaTUBHOMY CYJOYMHCTBI HAJUJICH] ITUPOKUM KOJIOM
BIJIMOBIIHMX TIpaB, SKi BU3HAYAIOTHh iX MPOILECYaIbHHH CTAaTyc 1 HAJAAl0Th iM
MO>KJIMBICTh aKTUBHO BiJICTOIOBATH CBOIO MO3HMIIIO Ta iHTepecH. [ eheKTUBHOTO
3aXMCTy Ta peanizamii CcBOiX mpaB, cBOOOa Ta iHTepeciB y cdepi myOmidHO-
MPaBOBUX BIAHOCHH 0coOM, fAKi OEpyTh y4acThb y CHpaBi, HAIUJICHI BEIUKUM
00cAroM MpoIlecyaqbHUX MpaB, SKI BOHU 3MIHCHIOIOTH MPHU PO3TISIlI CIpPaBH B
aaMiHICTpaTUBHOMY cynal. HasBHICTP mMMPOKOTO KOJAa Ta OCOOJIHMBOCTEH
MpolecyalbHUX TMpaB y oci0d, ki OepyTh yd4acTh y CHOpaBi, € M€ OJJHIEI0
BIIMIHHICTIO I[I€1 TPYMH OCI0 BiJ| IHIINX YYACHHUKIB aIMiHICTPATUBHOTO MPOIIECY.

KAC VYkpainun Bu3Havae, mo ocobu, siki OepyTh ydacTb y CIIpaBi, MalTh
piBHI MpoliecyalibHi nmpasa 1 000B's13ku [46].

Maemo Bi3HAYUTH, 110 Take (GOPMYJIIOBAHHS € JIOTIYHUM IPOJIOBKEHHSIM

MPUHIMITY aJMIHICTPATUBHOIO CYyJIOYMHCTBa, nepegodoaueHoro cr. 10 KAC
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VkpaiHu, SKUM 3aKpilJIeHO, IO BCl YYAaCHHMKHM aJMIHICTPATUBHOI'O MPOLECY €
pPIBHUMHU Tepe]l 3aKOHOM 1 cyaoM. He moke OyTu mpuBiieiB yu 0OMEXEeHb IpaB
YYaCHMKIB aJMIHICTPAaTUBHOIO IMpPOIECYy 3a O3HAKaMH pacH, KOJbOpYy UIKIpH,
MOJIITUYHUX, PEITIHHUX Ta IHIIUX NMEePEKOHaHb, CTaTl, €THIYHOTO Ta COI1aJIbHOTO
MOXO/>KEHHSI, MAaHOBOTO CTaHy, MiCILisl IPOKMBAaHHS, 32 MOBHUMM a00 IHIIUMU
O3HAaKaMH.

Lle 30BciM He O3HaYae, 110 MPOLECYalbHI MpaBa 0ci0, siIKi OepyTh y4acTb y
cripaBi, € 30BCIM OJIHAKOBUMH, aj€ PIBHICTh TIOJIO)KEHHS IUX OCI0
HiATBEPJKYETbCSI TUM, II0 BOHM MAalOTh PIBHI MpoOLECyalibHI MpaBa 1 pIBHI
MOKJIMBOCTI Ui iX peaiizamii. 3 orisiAy Ha 1€, MpolecyalbHl npaBa OyIb-sSKOi
ocoOu, sika Oepe ydacTh y CrpaBi, y TOMY YUCJi, CTOPIH, HE MOXYTh BU3HABATHUCS
OUTbII a00 MEHII BYKJIMBUMU HIXK MpaBa Ipyroi ocoou, sika 6epe y4acTb y CIpasi.

AJe 3aKoHOJaBEllb HE OOMEXYEThCS TUIBKM BU3HAHHIM 1 3aKpIMUICHHSIM
npaB. Baxi1rBor yMOBOIO JOTPUMAaHHS MPUHLHUITY 3MarajbHOCTI € iX MpaBHIIbHE
Bukopuctanus. 3 miero MeToro B KAC Ykpainu 3akpimiroeTsess 000B’ 130K 0cCi0, sKi
OepyTh ydYacTb Yy CIpaBi, JOOPOCOBICHO KOPHCTYBAaTHUCS HAJICKHUMHU iM
NpoleCyalbHUMH TIpaBaMu, HE 3JIOBXKHBAIOYM HHUMH. TOOTO HOOPOCOBICHICTH
BUMarae 3A1MCHEHHS MpolLleCyalbHUX IMpaB JMIIE 3 METOI0, 3 SKOK iX Oymo
HajgaHo. [lpukmagoM HeTOOPOCOBICHOI TIOBEIIHKHM MOXKe OyTH 3asiBJICHHS
KJIONIOTaHb, BIIBOAIB CY/I/II TOIIO JIMIIIE 3 METOIO 3aTATHYTH BUPIIIEHHS CIIpaBu. Y
TAKOMY pa3i Cy/ BIIMOBIISIE€ Y 1X 3aJIOBOJICHHI 1 MOKE HaBITh OOMEXHUTU KUTBKICTh
KJIomoTaHsb [92, c. 67].

[Tpu BiIKpUTTI IPOBAKEHHS B aIMIHICTPATUBHIN CHpaBi, pa3oM 3 yXBaJoOrO
PO BIAKPHUTTS, 0co0aM, Ki OEpyTh y4acTh y CIpaBi HAJCWIAETHCS BUTSAT MPO IXHI
mporecyanpHi mpaBa ta 000B's3ku (ct. 107 KAC VYkpainm). IIpo mi mpasa i
O00OB'SI3KM TaKOX Mae OyTHM 3a3HAYCHO y MaM'sATIi MPO MpoIlecyaibHI IMpaBa i
000B'sI3KH, sTKa BUJAETHCS KOXKHIN 0c001, sika 6epe yqacts y crpasi (cT. 130 KAC

VYkpainn).
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CtopoHM  CYJOBOTO  aAMIHICTPATUBHOTO  MPOLECY  HAAUISIOTHCS
aJAMIHICTPAaTUBHUMH MPOIECYyaIbHUMU IIpaBaMU Ta OOOB’sI3KaMH, SIK1 3rpYyIOBaHi
HACTYITHUM YHHOM:

- mpaBa Ta 000OB’A3KU fIK OC10, AK1 OepyTh y4yacTh y crupasi (cT. 49 KAC
VYkpainn);

- BJIACHI MpaBa Ta 000B’s13KM cTOPiH, Bu3HaueHi cT. 51 KAC Ykpainu [4, c.
83].

Sk mpaBUII0, B HAYKOBIH JIiTepaTypi Mepiry Tpyny Ha3uBarTh 3MarajlbHUMU
npaBaMu, JPYTy — IUCIIO3UTHBHUMHU.

3maranpHi MpaBa BU3HAYAIOTHh SK HaJaHI 3aKOHOM MOJKJIMBOCTI 0COOH, sKa
Oepe ydacTh y CIpaBi, JOBOJUTH CBOIO IO3HMIIIIO TIEPE] CYJAOM Ta CIIPOCTOBYBATH
no3uili 1HmMUX ocid, ski OepyTh ydacTh y cmpaBi. Jlo 3MarajibHHX TMpaB
BIJTHOCATHCS: TIPABO 3HATH MPO JATy, Yac 1 MICIIE CYJ0BOTO PO3TJISAY CIPABH, MPO
BC1 CYJIOB1 PIllICHHS, SIKI YXBAJIIOIOTHCS Y CIPaBl Ta CTOCYIOThCSA iXHIX IHTEPECIB,
NpaBO 3HAWOMUTUCA 3 MaTepiajlaMd CIpaBH, IPaBO 3asBISATH KIOMOTAaHHA 1
BIJIBO/IM, MPABO JaBaTH YCHI Ta MUCHMOBI MOSCHEHHS, JTOBOAM Ta 3alle€peueHHS,
mpaBoO TMOJaBaTH JOKa3W, OpaTH yd4acTh Yy JOCHIIKEHH1 JOKa3iB, MpaBo
BUCJIOBJIIOBATH CBOIO IYMKY 3 MUTaHb, iK1 BAHUKAIOTH MiJ] 4ac pO3IJIsiay, 3a/1aBaTh
NUTAaHHS 1HIIUM ocobam, siki OepyTh y4acTh Yy CIpaBi, CBiJIKaM, eKcCIepTam,
crierjiaiicTaM, nepekiajgadyaM, MpaBO MOJABATH 3alepeyeHHs] MPOTH KIOMOTaHb,
JIOBOJIB 1 MIPKyBaHb IHIIUX OCIO, 3HAHOMHUTHUCA 3 TEXHIYHHM 3allCOM Ta
’KYpHAJIOM CYZOBOTO 3aciiaHHs 1 MOJaBaTH MUCHMOBI 3ayBaKCHHS 10 HUX, MPABO
poOUTH 13 MaTepialiB CIpaBU BUIKMCKH, 3HIMATH KOMIii 3 MaTepialiB CIIpaBH,
OJICp)KYyBaTH KOMii CyJOBUX PIllIEHh TOIIO. TaKoX 3aKOHOM IepeadadyeHe IpaBo
oci0, siki OepyTh y4acTh y CIpaBi, 32 BIACHHM PaxXyHOK JOJATKOBO 3aMOBUTH Ta
OTPUMATH B Cy/I1 3aCBITYCHI KOTIi JOKYMEHTIB 1 BUTATHU 3 HUX.

AIMIHICTpaTUBHHM Cya TIOBUHEH HaJaBaTH CHOPHUSHHSA BCIM ocobam, sKi
OepyTh yuyacThb y CIpaBi, B peaiizalii X 3MarajibHuX Mnpas. J[Jis 1[bOro BiH Mae
po3’ACHIOBaTH 0co0aM iX IMpoIlecyalibHl IpaBa, MOMNEPEIKAaTH MPO HACIIAKU

BUMHEHHS NIEBHUX MPOLECYATbHUX A1H TOIIIO.
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Cnig  akimeHTyBaTHM yBary Ha TOMYy, LI0 TMEpeNiK MepeliueHux
MpoIleCyaTbHUX MPaB HE € BUUYCPITHUM. Taki 0COOM TaK0X MOXKYTh KOPUCTYBATHUCH
H IHIIMMU TPOLECYaTbHUMHU TIpaBaMy, M0 BHU3HAYEHI 3aKOHOJABCTBOM IIPO
aJAMIHICTpaTUBHE CYJOYMHCTBO UM BUIUIMBAIOTH 3 HHOr0. Hampukiman:

- ocoOu, Kl OepyTh yd4acThb y CIpaBi Ta HE BOJIOJIIOTH a00 HEAOCTATHHO
BOJIOJIIIOTH JACPKABHOIO MOBOIO, MAlOTh MPAaBO KOPUCTYBATUCS PITHOI MOBOIO
ab0 MOBOIO, KOO BOHH BOJIOJIOTh, a TAaKOXX IMOCIyTaMH MepeKIiagaya;

- KO)KEH Ma€ TIpaBO KOPUCTYBATHCS TPABOBOIO JIOTIOMOTOK  MPH
BUPIIICHH] CHpaB B aJMIHICTpPAaTUBHOMY Cy/Al, SKa HAaJa€TbCi B MOPSIKY,
BCTaHOBJICHOMY 3aKOHOM;

- ocobu, ski OepyTb y4yacThb y cCIpaBi Ta OOIPYHTOBAHO BBAXalOTh, IO
HaJaHHS TOTPIOHMX JOKa3iB CTaHE 3rOJIOM HEMOXJIMBUM a00 YCKIAIHCHHM,
MalOTh MPABO MPOCUTH CY/I 3a0€3MEeUNTH IIi I0KA3H;

- ocoOu, sKlI OepyTh ydYacThb y CIpaBi, MalwTh MPABO 3HAUOMUTHCS 3
IPOTOKOJIOM CYIOBOTO 3acilaHHS 1 TPOTSITOM  TPhOX JHIB  TICHA  iX
MOBITOMJICHHSI TIPO TMIJAMHUCAHHS TPOTOKOJY abo Ticis 3aKiHYEHHS CTPOKY Ha
MiAMUCaHHS MPOTOKOTY MOJAaBaTU CBOi MUCHMOBI 3ayBa)KEHHS I10JI0 HEMOBHOTH
a00 HEMPABUILHOCTI TPOTOKOJTY TOIIO [46].

JIuCrio3uTHBHI MpaBa — 1€ BCTAHOBJIEHI B 3aKOHI MOXJIMBOCTI 0COOH, sKa
Oepe ydacTh y CIpaBi pO3MOpsKATHCS CBOIMH BHMMOTraMu Ha cBid poscya. o
JUCIIO3UTUBHUX TpaB, 3a3HaueHuX B cT. 49 KAC VkpaiHu, HaJIEKHUTHh MPaBo
OCKap>KyBaTH CYJOBI PIIICHHS y YacTHHI, IO CTOCYEThCS iXHIX iHTEpeciB [48, c.
131].

KpiMm nporo mpaBa, iHII TUCIIO3UTHUBHI TpaBa ocib, sKi OEpyTh y4acTh y
cnpasi, nependaderi, B HactynHux ctartsx KAC Ykpainu, mepur 3a Bce B cT. S1.

Lli mpaBa mpuTamMaHHI BUKIIOYHO CTOPOHAM TPOIECY 1 BIIPI3HAIOTH iXHIN
MpolleCyalbHUI CTAaTyC Bim CTaTycy IHIMMX oci0, ki OepyTh y4acTh y CHpaBi.
HaninenHs ctopiH pIBHUMHM JHCHO3UTUBHUMHU TMpaBaMH CHOPSIMOBAHO Ha
peanizaiilo OPUHUUIIB PIBHOCTI Ta AMCHO3UTUBHOCTI B aJAMIHICTPATUBHOMY

CYy/JIOYMHCTBI.
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[lin AUCHO3UTUBHUMH MpPaBaMH PO3YMIIOTH MOXJIMBOCTI CTOPOHH, UIO
BU3HAYEHI B 3aKOHI, Ha CBIA PO3CYJ PO3MOPSIKATUCS CBOEIO TMO3ZUIIIEI0 MO0
IpeaMeTa M030By, TOOTO MaTepialbHO-MPAaBOBUX BUMOI NO3MBaya /10 BIANOBIIaya
[93, c. 274].

Mu He OyaemMo 3yNUHATHCS Ha JETalbHIM XapaKTepUCTHUIl BCiX IMpaB.
3yIMHUMOCh Ha THUX, SKI 3a0e3ledyloTb camMe HeoOXilHI MNpolecyabHi
MOMJIMBOCTI JUIsl BIJICTOIOBAHHS TMO3ullii cTopoHU. [lopsmok peamizaiii geskux
npaB OUTBII JACTAJIBHO OyJe PO3TVISHYTUH HAMHU B HACTYITHUX PO3JUIaX HAIIOTO
JIOCITIKEHHS.

Ilepw 3a 6ce cmopoHu HAOIIAIOMbCA NPABOM 3HAMU NPO 0amy, Yac i micye
€y008020 po3ensady cnpasu. ToOTO BOAYa€eThCs, 10 CTOPOHA TTOBUHHA 3aBYacCHO, B
YCTAHOBJICHOMY 3aKOHOM TIOpSAAKY OYyTH MpOiH(POPMOBAHOIO IPO CYAOBE
3aCilaHHSd 3 METOK TIPYHTOBHOI TIJTOTOBKH JIO 3aXHUCTy CBOIX IOPYIIEHUX
iHTepeciB. Take MpaBo peayli3yeThCs 32 JOMOMOTOI0 1THCTUTYTY TOBICTOK CYJIOBHX
BUKJIMKIB 1 TIOBIIOMJIEHb, SIKI 3JIMCHIOIOTBCS TIOBICTKAMU TMPO BUKIUK 1
MOBICTKaMHU-TIOBITOMJICHHSIMHU.

[ToBicTKM TIPO BUKIMK y CYJ HAJCHIAIOTHCS 0co0aM, sKi OEpyTh y4acThb Y
CIpaBi, CBiJKaM, eKCIepTaMm, CHeljajgictaMm, IepeKiajgadaM, a IOBICTKH-
MOBITOMJICHHSI — oco0aM, siki OepyTh ydacTh y CIpaBi, 3 NPUBOAY BUMHEHHS
IPOIIECYAIbHUX JIH, Y IKMX Y4acTh IIUX 0C10 HEe € 000B'I3KOBOIO.

CynoBuii BUKIMK abo0 CyAOBE MOBiIOMJIECHHS 0ci0, siki OepyTh yd4acThb y
CIpaBi,  3MIMCHIOETHCS  PEKOMEHJIOBAHOIO  KOPECTOHICHIIEI0  (JIUCTOM,
TEJIETPaMoI0), Kyp'epoM 13 3BOPOTHOIO PO3IMHUCKOIO 32 aJpecaMu, BKa3aHUMU IIUMH
ocobamu, ab0 TWUIAXOM HAJACWJIAHHS TEKCTy TMOBICTKH  (PaKCUMITbHUM
MOBIJOMJICHHSM (pakcom, Tenedakcom), €JIEKTPOHHOIO MOIITOIO,
TeneoHOrpaMoro, OnyOIiKyBaHHS Y APYKOBAHOMY 3ac001 MacoBoi iH(opMaIrii.

Opni€ero 3 BOXIMBHUX TapaHTii peamizarii 1[bOTO MpaBa, HA HAIIy AYMKY,
BHUCTYIIA€ BCTAHOBJICHHS CTPOKIB BPYUYEHHS MOBICTKH, 4oro He Oyno 110 2011 poky.
Tak, moBicTka MOBMHHA OyTH Bpyd€Ha HE Mi3HINIE HDXK 32 TPU JHI JI0 CYIOBOIO

3aciiaHHs, KpIM BHIIQJIKy, KOJIA TOBICTKAa BpydaeThbcsi Oe€3MocepeHhO B CY/L
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[ToBicTka y cmpaBax, IJIs SIKHX BCTAHOBJIEHO CKOPOYEHI CTPOKH PO3TIISALY, Mae
OyTH Bpyuy€Ha y CTPOK, JOCTATHIN JUIsl OpUOYTTS 10 CyOy.

Ane B Oynb-IKOMY BUNAJIKY, CyJy, BUPIIIYIOUM MUTAHHS MPO 4ac 1 crocio
BIIMPABIICHHSI CYJIOBOi TOBICTKH, CJIiJI BPaxOBYBaTH, II0 YYaCHUKH MPOIECY
MOBUHHI MAaTHU JIOCTaTHbO Yacy Jid SIBKM 10 Cydy 1 MIATOTOBKM /IO y4YacTi B
CyIOBOMY TIpolieci y BYMHEHHI OKpeMoi mpoiiecyanbHoi aii. Came TOMY CTPOK
BPYUYEHHSI CYJOBOI TOBICTKM Ma€ BH3HAYaTHCS CYJAOM OKPEMO B KOXHOMY
KOHKPETHOMY BHIAJIKy 3 YpaxXyBaHHSIM XapaKTepy TOi UM iHIIOI CIIpaBH, a TaKOX
4acy, 00’ €KTUBHO HEOOXITHOTO JJIsl JOCTABKH MOBICTKM OOpAHUM CYJIOM CIIOCOOOM
(mo1rotro, Teaerpamoro, GakcoM TOIIO) 1 /i 3’SIBIGHHS 0COOM 110 3aJid CYJI0BOTO
3aciaHHs (Ha Micile BAMHEHHs OKpeMoi mpoiiecyainbHoi 1ii) [168, c. 243].

3 mpaBOM 3HATH MPO JIaTy, 4ac 1 MICIe CYJAOBOTO PO3TJISAIY CIPAaBH TICHO
NEPEIUTITAETHCS MTPaBO OPaTH y4acTh Y CYJIOBUX 3aCiJaHHAX, X04a BOHO MPSIMO 1 HE
Bu3HauaeThcsa B KAC Ykpainu.

3a 3araJIbHUM MPABUIIOM, II€ sIKpa3 MpaBo, a HE 00O0B'A30K ocolu, ska Oepe
yudacTh y crpasi. [Ipore He peanmizallis I[bOT0O MpaBa B OKPEMHUX BHUIMAAKaAX MOXE
MaTHl HETaTHWBHI MPaBOB1 HacHinku sl Hel. Hampuknan, BimmoBimHO 10 CcT. 128
KACY, y pa3i HesiBKHM TI03MBaya, HaJC)KHUM YMHOM MOBIJIOMJIEHOTO PO /ATy, Yac
1 MiCIIe CyZIOBOTO PO3MIIAY, 6€3 MOBAKHUX IMPUYHH, SKIIO BiJ HHOT'O0 HE HAMIMIILIO
3asBU PO PO3IJIA] CIPABH 3a WOT0O BIJICYTHOCTI, CYyJl 3QJIMIIIA€ TTIO30BHY 3asBY 0€3
posrmany. Takox, y pa3l HempuOyTTS BIANOBiZaya, HAJICKHUM UYUHOM
MOBIJOMJIEHOTO TIPO /ATy, Yac i MiCIle CyIOBOTO PO3IIIANy, 0€3 MOBAKHUX MPUYHH
pO3TJIAl CHpaBHM MOXKE HE BIIKIAAATHCS 1 COpaBy MOXke OyTH BHUPIIIEHO Ha
IiJICTaBl HAABHUX Yy HIM JI0Ka3iB.

Take mpaBO MOXK€ CTaTU OOOB'SI3KOM, SIKILIO CYJ TEepIIoi abo amensiiiHol
iHcTaHmii BiamoBigHO 70 cT. 120 KACY BH3HaB 000B'SI3KOBOI0 OCOOHCTY y4acTh
CTOPOHHM YU TPEThOI 0COOM y cyaoBoMY 3acimanHi [93, c. 275].

JIJIsi CBOEYACHOTO KOHTPOJIO 32 MPABUIBHUM XOJOM CYAOBOTO PO3TISAY,
MOXJIMBOCTI BIAMOBIIHOTO Ta CBOE€YACHOI'O pearyBaHHA Ha il CyAy, IHIIOL

CTOPOHU a00 IHIIMX YYaCHUKIB aJMIHICTPATUBHOI'O MPOLECY KOKHA CTOPOHA Ma€
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OyTH BIAMOBIIHO MOIH(POPMOBAHOIO MPO BECH XIJ CYAOBOTO MpoIecy. 3 €0
METOI0 0cO0H, 5IKI OEpPYTh y4acTh y CHpaBl, B TOMY YHCJI1 CTOPOHU MalOTh MPaBO:

- 3HaTH MNP0 BCl CYIOBI pINIEHHS, $KI YXBAJIIOKOTHCA Yy CHOpaBl Ta
CTOCYIOTBCSI IXHIX IHTEPECIB;

- 3HAWOMHUTHCS 3 MaTepiajlaMy CIIPABH;

- poOuTu 13 MarepiajiiB CHOpaBUM BUIIMCKH, 3HIMAaTU KOIIi 3 MaTepiajiB
CIIPaBH, OJICP’KYBATH KOITii CYZIOBHX PIllICHB;

- 3HAWOMHUTHCSA 3 TEXHIYHMM 3allMCOM, >KYPHAJIOM CYJOBOTO 3acCiaHHS,
IIPOTOKOJIOM TIPO BUMHEHHS OKPEMOi MpoIecyanbHOI Jii 1 MojaBaTH MUCHMOBI
3ayBaKEHHS JI0 HUX;

- 3a BJJACHUM paxXyHOK JIOJAaTKOBO 3aMOBUTH Ta OTPUMATH B CY/Ii 3aCBiIUEHI
KOITii JIOKYMEHTIB 1 BUTATH 3 HUX [46].

Opni€ro 3 TepIIMX TrapaHTii CBO€YacHOro 1H(GOPMYBAaHHS CTOpPIH Y
nyOJIiYHO-TIPAaBOBOMY CIIOp1 € 11 IpaBO 3HATH MPO BCi CYJIOB1 pIlICHHS, SKi
YXBAJTIOIOTHCS Y CIIPaBi Ta CTOCYIOTHCS iXHIX IHTEPECIB.

KAC Vxkpaiau Bunisise aBa BUAM CYAOBUX PIlIEHb B aIMIHICTPATHBHOMY
CYJIOYMHCTBI: TOCTAHOBA 1 yXBaJa.

CynoBe pilieHHs, SKUM CyJI BUPIIIY€E CHIp MO CYTi, BUKIAIAEThCI y Gopmi
noctaHoBu. IlocTaHoBa — mHCHBMOBE pIlIEHHS CyAy Oynab-fKoi IHCTaHII B
aMIHICTpPATUBHIA CIIpaBi, y SKOMY BHPIIIYIOTHCS BHMOTH aJIMIHICTPAaTHBHOIO
MIO30BY.

CynoBe pillieHHs, SIKAM CyJ 3yNUHSE YU 3aKpUBA€ MPOBAKEHHS Y CIIpaBi,
3aIuIIaEe TO30BHY 3asBy 0e3 po3msiay abo mpuiiMae pIlIeHHS MO0 I1HIIHUX
MpoleCyalbHUX i, KIONMOTaHb, BHUKIAMAETbCA y (opMi yxBaiw. YxBaiga —
MUCbMOBe a00 yCHE pilieHHsT Ccyay Oynb-sIKOi IHCTaHIi B aAMIHICTPaTHUBHIN
CIpaBi, SKUM BHUPIMIYIOTECS THUTAHHS, TMOB'A3aHI 3 TMPOIEAYPOIO PO3TISAIY
aJMIHICTPAaTUBHOI CHpaBH, Ta IHINI MPOLECYyaIbHI TUTAaHHSI. YXBaJlaMH CY/IiB
anessiuifHOl Ta KacaliitHO1 1HCTaHIIA TaKOXX BUPIIIYIOTHCS BUMOTH amnemsiiiiHOT

YU KacallliiHOi CKaprHu.
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Cyn mnpuiiMae TMOCTaHOBY IMEHEM YKpaiHH HeralHO Micis 3aKiHYEHHS
cynoBoro po3risaay. [loctaHoBa mpuMAaeThCs, CKIAMAETHCS 1 MIAMUCYETHCS B
Hapaa4iil KIMHATI CKJIaJIOM CYIy, SIKHUW PO3TJISIHYB CIIPaBy.

OxkpeMUM JTOKyMEHTOM BUKJIAAAIOTHCS YXBAJIH 3 TTUTAHb:

- 3aJIMIICHHs MO30BHOI 3asBU 0€3 pyXy;

- IOBEPHEHHS MTO30BHOI 3a5BU;

- BIJKPUTTS IPOBAJKEHHS B aIMIHICTPATUBHIN CIIpaBi;

- 00'eqHaHHS Ta pO3'€THAHHS CIPaB;

- 3a0e3ICUYCHHS JJOKa31B;

- BU3HAUYCHHS PO3Mipy CYJOBUX BHUTPAT;

- TPOJOBXKCHHS Ta MOHOBJICHHS MPOIIECYaIbHUX CTPOKIB;

- Tepenayi aAMIHICTPAaTUBHOI CTIPABU JI0 1HILIOTO aIMIHICTPATUBHOTO CYY;

- 3a0e3neueHHs aAMIHICTPATUBHOTO TIO30BY;

- TPU3HAYECHHS EKCIIEPTHU3H;

- BUIPABJICHHS OMMCOK 1 OYEBUIHUX apU(PMETHUHUX TTOMUIIOK;

- BIIMOBH B yXBaJICHHI JJOJIATKOBOT'O CYJIOBOTO PIllICHHS;

- pO3'ICHEHHS TTOCTaHOBH;

- 3YMUHEHHS MPOBA/KEHHA Y CIIPaBI;

- 3aKpUTTS MPOBAKEHHSA Y CIIPaBi;

- 3aJUIICHHS TTO30BHOI 3asBU 0€3 PO3TIIALY.

3aKk0oH BH3HA4Ya€, IMIO BCl CyIOBI PINIEHHS BHUKIAMAIOTHCS MHUCHMOBO Y
MarnepoBiil Ta eNeKTPOHHIN hopmax.

CynoBi pimeHHs1 B €IeKTPOHHIN (opMi 0DOPMIISIFOTECS 3T1THO 3 BUMOTaMU
3aKOHOJaBCTBA y cdepl ENeKTpOHHUX JOKYMEHTIB Ta  €JIIEKTPOHHOTO
JIOKYMEHTOO00ITy, a TaKOXK €JIEKTPOHHOTO ITU(PPOBOTO MIAMHUCY.

JIns HaJIe)KHOT MIATOTOBKHU JI0 BUPOOJICHHSI CBOET MO3MINIT y CIIpaBi ocoow,
AKi OEpyTh y4acTh y CHpaBi, MalOTh MPABO 3HAHOMHTHUCS 3 MaTepiajlamMu CIIpaBH,
pOOUTH 3 HUX BUIIUCKHU, 3HIMATH Komii. OCOOMMBO 1€ BaXKJIMBO JJISI MIATOTOBKHU /10
pO3TJIsAy CIpaBHd B CYJIl MEpIIOi 1HCTAHINi, IS MIATOTOBKH AalleNsIIiHOT 4YH

KacalliHOi CKaprH, a TaKOX 3alepedyeHb Ha HUX. 3a0e3MeunTy peasizalliio mpasa
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3HAMOMHUTHUCSA 3 Marepialamu crpaBH € 00O0B'I3KOM cyay (y mpoleci po3risny
CIIpaBU) Ta amapaTy cyny (3a KJIonoTaHHAM ocobu). Skiio ocoba, sika 6epe ydacTb
y cmpaBi, Oaxkae oxepx)aTH KOMii 3 JTOKYMEHTIB, MOJYYCHHX O CIpPaBH, amapar
Cylly IOBMHEH BUTOTOBHUTH iX 3a PaXyHOK L€l 0coOM 1 3a0€3NeUYUTH iX HAJIEKHE
3acBiqUEHHs (YacTMHA 4YeTBepTa KoMeHTOBaHoi cTarTi). Ocoba Mae mpaBo
BUTOTOBUTHU TaKl KOIii 1 CBOIMHU BJIACHUMHU TEXHIYHUMHU 3aCO0aMH.

Oco0u, saxi O6epyTh ydacTb y CHpaBl, BUXOJASYM 3 NPUHILMIY [JIACHOCTI,
MaloTh MPaBO 3HAWOMUTHUCS 3 JKYpPHAJIOM CYJIOBOTO 3acCiliaHHs, 3HIMATH 3 HBHOTO
KOmii Ta IOJaBaTH THUCHMOBI 3ayBaKCHHS 3 TIPUBOJY WOTO HEIOBHOTH YH
HENPAaBWIBHOCTI, TPOCIYXOBYBaTH 3amuc (IKCYBaHHS CYAOBOTO 3acilaHHS
TeXHIYHUMHU 3ac00aMu, pOOUTH 3 HHOT'O KOIIii, MOJJaBaTH MUCHMOBI 3ayBaKCHHS 3
NPHUBOJTY OO0 HEMTOBHOTH YM HEMpaBWILHOCTI. Li mpaBa Ha/aHi HE JIUIIE 3 METOIO
KOHTPOJIIO 3a TPaBUJIBHICTIO (DIKCYBaHHS aIMIHICTPATHUBHOTO MPOIECY, a M s
TOTO, MO0 0coOu, sAKi OepyTh y4acThb Yy CIpaBi, ajie He OylIu NPUCYTHIMH Y
CyJIOBOMY 3acifiaHH1, MaJld MOXKJIUBICTh AI3HATHCS TIPO T€, SIK BOHO BiI0yBajocs.

KACY Bu3Hauae, 1m0 OJHOYACHO 13 TEXHIYHUM 3alHCOM CYJIOBOTO
3acilaHHd CEKpEeTapeM CYAOBOTO 3acCilaHHA BEIEThCS JKypHaJI CYyIIOBOTO
3acilaHHs, B SKOMY 3a3HA4al0ThCs HACTYITHI BIIOMOCTI:

- PIK, MiCSIITb, YUCJIO 1 MICIIE CY/IOBOTO 3aCiTaHHS;

- HallMEHyBaHHS aJIMIHICTPATUBHOTO CYIy, SKHH pO3TIsga€e  CIpaBy,
MPI3BHINE Ta IHIMAIM cyai (CyIIiB), CEKpeTaps CyI0BOI0 3aCiIaHHS;

- CIpaBa, IO PO3TISAAETHCA, iM'st (HaMEHYBaHHSA) CTOPIH Ta IHIIUX OCIO0,

K1 OepyTh yyacTb y CIIPaBi;

HOMeEp HocCis 1HpOopMaIIii;

MOPSIKOBUM HOMEP BUYMHEHHS TIPOIECYATbHOT JIii;

Ha3Ba MpoleCyaTbHOI Jii;

yac BUMHEHHSI ITPOIleCyaabHOI JIii;
VY pazi, SKMo micis 03HaMOMIICGHHSI CTOPOHOIO 13 TEXHIYHHUM 3alKCcOM 1
KYPHAJIOM CYJIOBOTO 3acCifJaHHS y HE1 BUHUKAIOTh SIKICh TUTAHHS, BOHA Ma€ MPaBO

MPOTATOM CEMHU JHIB 3 JIHS IPOTOJIONICHHS PIMICHHS Yy CHOpaBl MOJATH 10 CYLY
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MMCBMOBI 3ayBa)XE€HHS 1100 IXHbOI HEMOBHOTH 200 HEMPABUIIBHOCTI, SIKI TOBUHHI
OyTH pO3TJISTHYTI HE MI3HINIE M'ATH IHIB 3 THS 1X MOJaHHS.

[ToBHEe yM YacCTKOBE BIATBOPEHHS TEXHIYHOTO 3alHCY CYAOBOTO 3acCiIaHHS
3IACHIOETHCSI HA BUMOTY 0coOH, fiKa Oepe y4yacThb y cipaBi, ad0 3a 1HIIATUBOIO
cyny. Ha xnomoTtanHs ocobm, sika O6epe ydacTh y CIpaBi, 32 PO3MOPSIKCHHIM
rOJIOBYIOUOI'O MOXe OyTH 3I1MCHEHO TOBHE a00 YacTKOBE pO3APYKYBAHHS
TEXHIYHOTO 3aMHCy CYJO0BOTO 3aCiaHHS.

OpHuM 3 acmeKTiB peaizalii MPUHIUIIIB ITACHOCTI Ta 3MarajibHOCTI, 0COOH,
AK1 OepyTh y4acTh Yy CIpaBi, HaJILJIEHI TPAaBOM OJIEPXKYBaTH KOIi CyZOBUX PILIEHb.
Ile mpaBo rapanToBaHO OOOB'SI3KOM Cyay BUJATH a00 HAMPABUTHU MOIITOI KOMIii
CyJIOBOTO pIIIIEHHSI 0co0aM, siki 6epyTh y4acTh y cIipaBi. 30KpeMa, BiJIMOBIIHO J0
cratti 167 KACY Ha BUMOry oco0u, sika 6epe y4acTh y CIpaBi, a Tak caMO 0coOH,
gKa He OpaJsia y4yacTi y cCIpaBi, aje HI0J0 SKOi CyJl BUPIIIMB MUTaHHS MO 1i Mpasa,
cB0O0OO/IM, IHTEPECH YU OOOB'SI3KH, CYJ Yy L€l caMuii IeHb BUJIA€ KOO MOCTaHOBU
(abo T BcTymHOI Ta PE30JIOTUBHOT 4YacTWH) YW YyXBald cyay. Y pasi
IIPOTOJIONICHHS B CY/JIOBOMY 3acifiaHH1 JIMIIE BCTYMHOI Ta PE30JIOTUBHOI YaCTHH
MIOCTAaHOBU CY/I MTOBIIOMJISIE€ Yac, KOJIU 0COO0HU, K1 O€pyTh y4acTh Yy CIpaBi, MOXKYTh
0JIepKaTH KOITiI0 IOCTAHOBH B TIOBHOMY 00Cs31.

Takox ocobam, siki Opanu y4acTh y cCIpaBi, aje He OynM NPUCYTHI Yy
CyJIOBOMY 3aCiJlaHHi, KOITiSl CYJOBOTO PIIICHHS HAJCHUJIAETHCS PEKOMEHIOBAHUM
JUCTOM 3 TOBIJOMJIEHHSIM NP0 BPYUYEHHS HOPOTIrOM TPHOX JHIB 3 JHS MOro
YXBJICHHS YM CKJIQJICHHS Y TIOBHOMY 00Cs131 a00 y pasi X 3BepHEHHS BPY4YarOThCs
Mg po3MHCKy Oe3mocepeaHb0 B Cymi. SIKI0 Kommisg pilleHHS HajiciaHa
MPEJACTAaBHUKOBI, TO BBa)KAa€ThCs, IO BOHA HaJicllaHa W o0coli, SKy BIH
MIPEJICTaBIISIE.

Baoicnusum npasom, sike 3abesneuye moxcaugicms ocoou enaueamu Ha Xio
CY008020 pO327IA0Y € NPABO CMOPIH 3AA6AMU KIONOMAHHS 1 8i10800U.

CTopoHU MalOTh MPABO 3ASIBISITH CyAy KJIOMOTaHHS IMOAO BUPIMICHHS THX

YM THIIUX OUTaHb Ha Oy/Ab-SIKOMY €Talll po3TJisily CIIpaBu.
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KAC VYkpaiHu He na€e BHU3HAUYEHHS KIONOTAHHA B aJMIHICTPATUBHOMY
NpoBa/KEHHI. JIns po3yMiHHA MOro 3MICTY CIIJ 3BEPHYTUCh JO IHIIUX
HOPMATHUBHO-TIPAaBOBUX aKTiB.

Tak, BiamoBinHO 10 3akoHy VYkpaiHu «lIpo 3BepHEHHsS TrpomaasHy,
KJIOTIOTaHHSI BU3HAYAETHCS K 3BEPHEHHSI TPOMAJISH i3 MPOXAHHIM MPO CIPUSHHS
peamizanii 3akpimieHuX KOHCTHTYLI€I0 Ta YMHHUM 3aKOHOJABCTBOM iX IpaB Ta
iHTepeciB a00 TOBIOMJICHHS TPO TMOPYIICHHS YHWHHOTO 3aKOHOJABCTBA YH
HEJOJIKHA B JIISJIBHOCTI MIANPUEMCTB, YCTAaHOB, OpraHi3aliil He3alexHo BiJ (hopm
BJIIACHOCTI, HAPOJHUX JEMyTaTiB YKpaiHW, NIEMyTaTiB MICIEBHX paj, MOCATIOBUX
0Ci0, a TaK0K BHCJIOBJICHHS AYMKH I0J10 MOJIIIIECHHS X AisUTbHOCTI [126].

BpaxoBytoun BuIle BUKIAACHE, MiJ KJIOMOTAHHAM B aJMiHICTPaTHBHOMY
CYIIOYMHCTBI, Ha Hally JyMKYy, CJIIJ PO3YMITH 3BEPHEHHS YYaCHUKIB
aJMIHICTPATUBHOTO TPOIECy A0 CyIy 13 MPOXaHHSAM MpO CHPUSHHS y peaiizaiii
sakpimieHnx KAC VYkpainum ix mporecyalbHHX IpaB 1 00OB’SA3KIB T dac
IPOBAKCHHST y KOHKPETHIM aaMIHICTPaTUBHIN CIpaBl 3 METOK 3aXHUCTY CBOiX
mpaB, CBO0OO/I Ta IHTEPECIB.

Cnig BIA3HAYMTH, [0 OCOOJIMBICTIO KIIOMOTaHb B aJAMIHICTPATHUBHOMY
CYJIOYMHCTBI €, TO-TIEPIIIe HASBHICTh MOXKJIMBOCTI 3BEPHYTHUCH 3 KJIOMOTAHHSIM Y
OyIIb-IKOTO yYacHHMKA aMIHICTPAaTHBHOTO IIPOIIECY, @ HE TUILKU CTOPIH; MO-APYyre
KJIOTIOTaHHS 3B 3BEPHEHE J0 CYy 1 TUIBKH CyJ YIOBHOBaXEHUH BUPIITYBaTH
Horo mojanpllly peaji3alilo — 3aJOBOJBHATH YM HE 3a10BOJbHATH. [Ipo
3aJI0BOJICHHsI a00 BIIMOBY Y 3aJJ0BOJICHHI KJIOOTaHHS CY/] IOCTAHOBJISIE YXBAIYy.

Krnonoranus, 1o 3agBisiOTh y CYJOBOMY 3aCilaHHI, MOXYTh OyTH YCHUMU
a00 MUCHbMOBHUMHM. YCi 1HII KJIOMOTaHHS HEOOXITHO BUKIAAATH Y (opmi okpemoi
MMCHEMOBOI 3as1BH (KJIOTIOTaHHS) a00 3a3HAYaTH y MO30BHIN 3asBi, aneAIdHIA 9u
KacalliiHii cKkaprax TOIIO.

KACY He oOMexye 1 mpsIMO HE BHU3HAYa€ KOJIO MUTaHb, 3 SIKUX MOXHA
3agBnATH kiuomoTaHHs. lle, Hampukiaz, MoOXyTh OyTH KJIOMOTaHHA: PO
3BUIBHEHHSI BiJl CIUIATU CYAOBOr0 300py UM IHIIUX CYJOBUX BHUTpaT, MPO

HEBIIKJIaJHE BUPINICHHS CIpaBH, MpO 3alydyeHHS TpeTiX ocid 0e3 caMOCTIHHUX
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BUMOT Ha TPEIMET CIOPY, PO MOHOBJICHHS ab0 MPOJOBKEHHS MPOIECYaTbHOTO
CTPOKY, TIPO 3aKpUTUH PO3TIISAN CIpPaBH, NMPO BUTPEOYBAHHS JOKa3iB Ta BUKIHUK
CBIJKIB, IPOBEJICHHS €KCIEPTU3HU, 3aIy4YeHHS O y4YacTl y CIpaBl CIeUialicTa Yu
nepekiiaziaya, mpo Cy/10B1 JOPYUYEHHS 11010 30UpaHHs JJOKa3iB, PO 3a0e3MeUeHHs
MO030BY YM JI0Ka31B, PO PO3IJISAJl CIIPABU 32 BIICYTHOCTI 0cO0H, siKa Oepe y4acThb y
crpaBi, a00, HaBIaKH, 3a 11 y4acTIO TOLIO.

3a nasBHOCTI Bu3HaueHuXx KACY mifcTaB CTOPOHM MarTh MPaBO 3asBUTU
BIJIBJl MEBHUM cyO’ekTaM mpoBajkeHHsA. J[o oci0, siIkuM Moke OyTH 3asBJIEHO
BIZIB1J BIJHOCSTHCH:

- Cyans,

- CeKpeTap CyJ0BOr0 3aCiJaHHs;

- eKCIIepPT;

- CIIEIIAIICT;

- epekyaay.

[Tepenik miacTaB, 3a SKUMU MOXJIMBO 3assBUTH BiABIJ € BUUEPIHUM. TOOTO
oco0a, sika Oepe y4yacTh Yy CHpaBi HE MOXKe, HAINPUKIIAJ, 3asBUTH BIABIA CY/Ii,
TOMY IIIO BiH HE BIJNIOBi/Ia€ SKUMOCh MOT'O THTEpPECaM.

Tax, BignosinHo a0 cT. 27 KACY, cyaas He Moxe OpaTt ydacTi B po3IJisiai
aMIHICTPATUBHOI CIIPaBH 1 BiJIBOJIUTHCS

- SKIIO BiH OpaB yd4acTh y PO3IJIsAAl M€l crpaBud abo MOB'SI3aHOI 3 HEIO
CIpaBH SIK TPEJICTABHUK, CEKpPETap CYJIOBOTO 3aCilaHHs, CBIIOK, EKCIEepT,
CIeIIaJiCT, MepeKIIaiay;

- SKIIO BIH TPSIMO YW ONOCEPEAKOBAHO 3alHTEPECOBAHUN B PE3yNbTATI
PO3TIIAlY CTIPaBH;

- SKIIO BiH € WICHOM ciM'T a00 ONHM3bKHM poauyeM (YOJOBIK, APYKHUHA,
0aThKO, MaTH, BITYMM, Madyxa, CHH, JI0YKa, MACUHOK, MMaadepka, Opat, cecTpa, i,
0aba, BHyK, BHyYKa, YCHHOBIIIOBAY YM YCHHOBJICHHWH, OIMIKYH YW MIKJIyBaJbHHK,
yiieH ciM'T a00 OMM3bKUI poANY IUX OCI0) CTOpPOHU aboO 1HIIMX OCi0, 5Kl OepyTh

y4acTh y CHpaBI;
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- 32 HasgBHOCTI IHIIUX OOCTaBHH, SIKI BHUKJIMKAalOTh CYMHIB Yy
HeynepeKEeHOCTI CY1;

- Y pa3i MOpYIIeHHS MOPSAKY BU3HAYCHHS CYIJAl JUIsl PO3TJISAY CIPAaBH,
BCTAHOBJIEHOT'O YaCTUHOIO TpeThoto cTaTTi 15-1uporo Koaekcy;

- Y pa3l MOXJIMBOCTI MOBTOPHOI y4acTi CyA1 B pO3TJIsAl aAMIHICTPaTUBHOL
CTIpaBHU.

o crocyeThes cekpeTaps CyJOBOTO 3aciaHHs, €KCIIepTa, CIelialicTa,
nepekiaziadya To BOHM HE MOXKYTh OpaTH y4acTi B aMIHICTpPAaTUBHOMY IpoOIIeC] Ta
BIZIBOJISATHCS 32 BUIE3a3HAYCHUMH ITiJICTaBaMH.

Excnepr abo cnmemiaiicT, KpiM TOro, He MOXe OpaTH ydyacTi B
aJMIHICTPAaTUBHOMY IPOILIEC], SIKIIO:

- BiH nepeOyBaB a0o0 nepedyBae B CIIyk00Bii a0 B 1HIIN 3aJIEKHOCTI BiJl
oci0, siki OepyTh y4acTh y CIIpaBi;

- TPOBOJAMB PEBI3i0, MEPEBIPKY TOIO, MATEPIATH SIKUX BUKOPUCTOBYIOTHCS
IpU PO3TJIAIl JAHOT CTIPaBH;

- 3'aCcyBaHHA OOCTaBWH, AKI MalOTh 3HAYEHHS [JIsl CIpPaBU, BUXOJIUTH 3a
MexXi chepu Horo creriaJIbHUX 3HAHb.

Crnin 3BepHYTH yBary Ha Te, IIO BiJBil IMOBHHEH OYTH BMOTHBOBAaHHH 1
3asABJICHUHA JI0 MOYATKYy CYJOBOTO PO3IIISAY aAMIHICTPATHUBHOI CIpaBU IO CYTi Y
UCBMOBIH (hOpMi 3 OOTPYHTYBAHHSM TMiACTaB JIJIsl BIIBOY.

[TutanHs Tpo BiABIA BUPINIYETHCA B HApaadid KIMHATI yXBaJIOIO CYIy, IO
pO3TJsiae CIpaBy.

MaeMo BiI3HAUHMTH, IO HA TMPAKTUIIl HABPSAJ YH BapTO OYIKyBaTH
00'€eKTUBHOCTI Ta HEYMEPEHKEHOCTI BiA Cy[AJi, SKUH PO3TIIAa€E 3asBy MPO BiABIA
o/10 caMoro cebe. BOagaeThest JOMUTBHUM, 10 3asiBY PO BiJIBi Ma€ poO3TsgaTH
iHmM cy0'ext. Hampuknan, me moke OyTw cyna, SKWA Ma€ TOBHOBa)KCHHS
MEPETISAATH CYy/OB1 PIICHHS 1 HISKUM YMHOM HE TOB'S3aHUU 13 CYANCI0, SKOMY
3asBJICHO BIABIA. Y TEPEBaXKHIM OUIBIIOCTI BIABI 3asBISIIOTH y CYAl MepHIoi
IHCTaHIII1 y 3B'I3KY 13 MOPYIICHHSIM CYIJACI0 MpoliecyalbHUX HOpM. ToMy MOXKHA

MPOBECTH AHAJIOTII0 MDK PO3MJISA0OM 3asgBM MPO BIABIA 1 aNedsIidiHUM
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OCKapKEHHSAM yXBaJl CyJy IMepIIoi IHCTaHIli, HAMPUKIAI, MOAO0 3a0e3medyeHHs
MO030BYy, BIAMOBHM Yy BIAKPUTTI NPOBAJKEHHA Yy crpaBl Tomo. L1 mpouenypu
OCKap KEHHS BXKe MEPEBIPEHI 1 MOKa3aiu, [0 BOHU MPAIIOIOTh.

Onnak KACY BCTaHOBIIO€, 110 yXBajla 3a HACIAKaMU PO3IIISIAY MUTAHHS
PO BIJABI OKPEMO HE OCKap)KYEThCSA. 3alepedyeHHs MNpOTH Hei Moxke OyTu
BKJIIOUEHE JI0 amlesaIiiHOl YK KacalliiHOl CKapru Ha MOCTAHOBY UM yXBajy CY.y,
NPUMHSTY 32 HACHIKaMU PO3TJISAly CIPABH.

Sk 6aunmo, MpoOJEMHUM MUTAHHSAM € HEMOXKJIMBICTh OCKAPKEHHS yXBall
po 3aJ0BOJICHHS (HE3aJ0BOJICHHS) 3asB MPO BIABIM cyaiiB. He3paxkarouu Ha Iig,
Ha TMPaKTUIl MalOTh MICIIE HEMOOJMHOKI BMIAJKH OCKApXKEHHS TAaKUX YXBal.
S0 3aKOHO/IaBellb BCE K TaKM HABAKUTHCS HAZATH Take MpaBo, HOMY HEOOXITHO
OyTH OOEpEeKHUM, OCKUIbKM II€ MOXKE CTaTH 3acO00M 3BHYAMHOIO 3aTATyBaHHS
nporecy [6, c. 41].

BignoBigano g0 cr. 7 KAC VkpaiHm mnpaBo Ha OCKapKeHHS PIlIeHb
aJAMIHICTPAaTUBHOTO CYAy € OJHUM 3  OCHOBOIIOJIOXHUX  TPHUHIIUIIIB
aJMIHICTPATUBHOTO CYJOYUHCTBA.

3arajoM B aJMIHICTPAaTUBHOMY CYIOYMHCTBI IHCTUTYT MEPETISAIY CYIOBUX
pillieHb BKJIIOYae B ceOe 4oTHpU (POPMH AISUTBHOCTI MO0 MOXJIMBOCTI 3MIHU

NEPBUHHOTO CYJOBOTO PIIICHHS:

amnessifHe TPOBAKCHHS

Kacarliiiune mpoBaKCHHS,

neperysiy cynoBux pimeHs BepxoBaum CynaoM Ykpainu;

MIPOBAJKEHHS 32 HOBOBUSBICHUMH OOCTaBUHAMH.

Bim3naunMo, mo B yCiX HOHMX BHJAaX INPOBAKCHBb IHIIIATOPOM MOXKE
BUCTYNaTH, B TOMY YHCI, OJHA 13 CTOpPIH ITyOJIYHO-TIPABOBOTO cHopy. Aue
KOHTEKCT1 HAIIOTO JOCIHIJKEHHS, CJiA 3BepHYTH yBary, mo ct. / Ta 13 KACY
3a0e3MeuyoTh peasizailiio mpaBa TUTbKY Ha aremsiiiHe Ta KacaliiHe OCKapKeHHS
pillleHb aAMIHICTPAaTUBHOTO cyAy. SK yXe 3a3Havalioch BHILE, PIIMICHHS

aJMIHICTPATUBHOTO CYAY MOXYTh BUJIaBaTUCh Y (DOpM1 yXBaj a00 MOCTAHOB.
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Anensiiiine MpoOBaHKCHHS — II€ HOPMAaTHUBHO BPETYJIBOBAHUNA KOMIIICKC
B3a€MOIIOB’I3aHUX 1 B3a€EMOOOYMOBIIEHUX MPOLECYAIbHUX MAiil 3 mepersiay
aJAMIHICTPATUBHOI CHpPaBH Ta pillIEeHb CYAIB MEPIIOi 1HCTAHILII 3a aneasiuiiHUMHU
CKapramy MpaBOMOYHHUX 0Ci0, y XOJ1 SIKOro BiIOYBa€ThCS MOBTOPHUUN PpO3IIISiA
OCKap»KEeHHs Y MOBHOMY 00cs31 a00 4acTkoBO. OO’ €KTOM MeEperisily anesiifHoro
Cyly MOXKe OyTH SIK MPaBWIBHICTH OIIHKUA JOKa3iB 1 BCTAHOBJICHHS (PakTiB, Tak 1
NpaBUIBHICT 3aCTOCYBaHHS  MaTepialbHOIO Ta MPOIECYalbHOrO  TpaBa
aJMIHICTPAaTUBHUM CYyJIOM Tiepioi iHcTanii [183, c. 95].

OckapXUTH CyJIOBE pPIIICHHS BIpPaBi CTOpOHA, SKa BBaXae PIIICHHS
HE3aKOHHHM YW TaKuM, IO MOpyIIye ii mpaBa Ta 3akoHHI iHTepecu. ToOTO
amesIsTHTOM MOJKe OyTH sIK MTO3MBay, Tak 1 BIJIMOBIIa4, B TOMY YHCII1 CIIBIIO3UBaYl 1
ciiBBinnosizayi. OCHOBHOIO YMOBOIO, MPHU IIbOMY, € T€, 00 yXBajeHE CyAOM
pillIeHHs,, HA TyMKY BKa3zaHUX oci0, 3avinaynio ixHi mpaBa Ta iHtepecu. Ilig yac
pO3MIISIAY CHpaBH CYIOM alefsiiiHOT 1HCTaHIII OpHAWNYHA 3aiHTEPECOBAHICTH
CTOpIH TMOJSTae y Meperyisiii COpaBd W OYIKYBaHHI MPABOBOTO IMO3UTHBHOTO
pE3yNbTATY y BUIJISI/II CKACYBAaHHS YXBAJIM YU MMOCTAHOBHU CYAY MEPIIOi 1HCTAHIIIT
MOBHICTIO 200 "acTkoBo [40, c. 47].

I[IpaBo Ha  amensdmiiHe  OCKap)KEHHs  CYJOBOTO  pIIEHHA B
aIMIHICTPAaTUBHOMY CYJIOYMHCTBI BHU3HAYAEThCS SK CYyO €KTUBHE TMPABO KOXKHOT
oco0u, HajaHa JCP)KaBHOK MOXKIMBICTH (CBOOOMA) HA PO3CYHI KOXKHOI 0coOH
3aJI0BOJIBHSTH 1HTEpecH, ependadeHi 00’ €KTUBHUM TPABOM.

CtpykTypa mpaBa Ha amelflliiiHe OCKApKEHHS CKJIAJa€TbCcs 3 HaJaHUX
3aKOHOM MOXJIMBOCTEH 0co0U MI00:

- TOJaHHSA JI0 CYAy amnejsaIiiHol CKapry, TOMOBHEHB 1 3MiH JI0 HET,

- BHMOTH IIOJI0 TPHUHHATTA CYAOM TIEPIIOi Ta amnesAliiHOl 1HCTaHIlIT
amnessIMHOT CKapTH, MOJIaHO01 0C000¥0, 11 TPECTABHUKOM;

- PO3TISIAY aneNsIiiHOT CKapTH CYI0M;

- YXBWJICHHS CYJAOM amesiiiHOl 1HCTaHIlll BIAMOBIAHOrO pIlICHHS 3

MPUBOTY TIOJIaHO1 anessiiiitHo1 ckapru [39, c. 89].
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3a 3arajbHUM MpaBuiIoM, BiAnoBiaHo 10 cT. 186 KACY, anensuiiina ckapra

MOJIAETHCA 10 aAMIHICTPAaTUBHOIO CyAy aneAliiHOl IHCTaHLIi Yepe3 Cy[ MepIoi

IHCTaHIli, SKUI yXBaJuB OCKapXyBaHe cynoBe pimeHHs. Komig anensmiiHoi

CKapru OJHOYACHO HAJCWIAETbCA OCO00I0, siKa ii Mojae, 10 CyAy amelsauiiHol
1HCTaHIII1.

[Ilo cTocyeThcsi CTPOKIB TOMAHHS —amesslifHOI CKapru, TO BOHH
BCTAHOBJTFOIOTHCSI HACTYITHI:

- amendIiiiHa ckKapra Ha IOCTaHOBY Cyay TEpIIOi IHCTaHII IOJAEThCs
MPOTATOM JIECSTH JIHIB 3 JTHS 11 IPOTOJIOIIEHHS;

-y pasi 3actocyBanHsa cyaoM 4. 3ct 160KACY (y BUmaaky BiIKJIaIEHHS
CKJIQJICHHS TOCTAaHOBH y TIOBHOMY 00Cs3i), a TaKOX MPUHHATTSA TOCTAHOBU Y
MUCHMOBOMY MPOBAHKCHHI aneIIsIliliHa cKapra MOJIa€ThCs MPOTIATOM JISCATH JTHIB 3
JTHSI OTPUMAHHS KOITi1 ITOCTaHOBH;

- SKIO Ccy0'ekTa BJIAJHMX TOBHOBOXEHb Yy BHIIAJKaX Ta TOPSIKY,
nependavenux 4. 4 cr. 167 KACY (skmo crmpaBa po3IsSacTbes CYAOM 3a
MICIIE3HAXO/KCHHSIM Cy0'€eKTa BIAJHUX MOBHOBAXXEHb 1 BIH HE OyB MPHUCYTHIN Y
CYIOBOMY 3aCilaHHi IiJi dYac IPOrOJOIICHHS CyJO0BOr0 pillleHHs), OyII0o
MOBITOMJICHO MPO MOMJIMBICTh OTPUMAHHSI KOIIii MIOCTAHOBH CYIy Oe3MocepeHbo
B Cyli, TO JECATUIICHHUU CTPOK Ha amelslliifHe OCKApXEHHS IMOCTAaHOBH CYIy
OOUYHCITIOETBCS 3 HACTYITHOTO JHS IMCIA 3aKiHYCHHS IT'STHACHHOTO CTPOKY 3
MOMEHTY OTpPHUMaHHS CY0'€KTOM BIaJHUX TOBHOBa)XCHb IOBIIOMJICHHS TMPO
MOXJTMBICTh OTPUMAHHS KOIIii ITOCTAHOBH CYNY;

- amendIiiiHa cKapra Ha yXBaly CyIy NEpIIoi IHCTaHII MOMA€ThCS
MPOTATOM T'SITH JHIB 3 JTHS TPOTOJIONICHHSI YXBaJIH;

-y pa3i SKImo yxBamxy Oylo MOCTaHOBJICHO B IMHUCHMOBOMY IPOBAJKECHHI
a6o 3rimHo 3 4. 3 c1. 160 KACY, abo 6e3 BUKIMKY OcoOM, sKa i OCKapxKye,
amesIiiiHa cKapra MOJA€ThCS MPOTATOM M'SSTH JIHIB 3 JHS OTPUMAHHS KOIIii
YXBaJIH.

B naykoBiil JiTepaTypl KacaliiHe TPOBAJ)KEHHS BU3HAYAIOTh SK

MpOIECyalIbHY TapaHTII0 3aKOHHOCTI PIIIEHb Ta yXBajl aJMIHICTPATUBHOIO CYIy
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MepIIoi Ta aneasiIiHOT IHCTaHLIH 1 3aXUCTy Npas, cBO0OA (I3UUYHHUX OC10, MpaB Ta
IHTEPECIB IOPUIAUYHUX OCIO y MyOIIYHO-TIPAaBOBUX BIITHOCHHAX Ta BUOKPEMIIIOIOTh
OCOOJIMBOCTI  MPaBOBOIO  PEryJIOBaHHSA aJMIHICTPATUBHUX IPOLECYaJTbHUX
BITHOCUH y cdepi KacaliiHOTO MPOBAJKEHHS. 30KpeMa BII3HAYAETHCH, L0 CYA
KacaliHol 1HCTAHII:

- TepeBipsi€ 3aKOHHICTh MPUNUHATUX PILIEHb CyAaMu NEPILOoi Ta anessiiHo1
IHCTaHIII;

- HE BHpINIyE 3HOBY CHpaBy aJMIHICTPAaTUBHOI IOPUCIUKIIL, SK e
3IIACHIOETHCS Y TIPOIIEC] amemNsIifHOTO OCKaP KEeHHS;

- TIOB’s3aHUN MEXaMU KacalliiiHo1 CKapry, OJJHaK BCTAHOBJICHO MPaBUJIO, 32
SKUM 0co0a, sika Tojajia KacalliiiHy cKkapry, Ma€e MpaBo JIOTIOBHUTH YW 3MIiHUTH 1i
NPOTATOM CTPOKY Ha KacalliiHe OCKapKCHHS, IPH I[bOMY TaKi 3MiHH MarTh OyTH
OOTpYHTOBAaHUMH;

- 3IIMCHIOE KacalliifHe TPOBaHKEHHS Yy MpolecyanbHid GopMmi, BUSHAUCHIN
3akoHOM [175, ¢. 13].

Bianogigao m0 ct. 211 KACY cToponu Ta iHII 0c00H, K1 0€pyTh y4acTh y
CITpaBi, a TaKOXX 0COOM, K1 HE Opalii y4acTi y CIIpaBi, SKIIO CYyJl BUPIIIUB MUTaHHS
npo ixXHI mpaBa, cBOOOaM, IHTepecH Ta OOOB'SI3KH, MAalOTh MPABO OCKAPKUTH B
KacariiHoMy TOPSIAKY CYOB1 PIlICHHS CYAy MEpIoi IHCTAHII IMICHIs X Mepersay
B aneJSIIIHHOMY MOPSIKY, a TaKOX CYAOBI PIIIEHHS CYAy amnesIiiHOl 1HCTaHIIi1
MTOBHICTIO a00 YaCTKOBO, KPIM BUIIAIKIB, TIepeadoadeHuX muM Koaekcom.

VYxBanmu cyamy mepuioi IHCTaHINI MICAS IX TEperjsgy B amnelsiiiiHOMYy
MOPAJIKY, a TAKOXK YXBaJIM CY/y anessIiifHOT IHCTaHIIIl MOXYTh OyTH OCKap>KeHi B
KacamiifHOMY MOPSIKY, SKIIO BOHH MEPEIIKOIKAIOTH MOAATBIIOMY TTPOBAKEHHIO
y cmpaBi. 3amepedeHHs NPOTH IHIIUX YXBaT MOXYTh OYTH BKJIIOYEHI 10
KacaIiiHoi CKapru Ha CyJOBE PIllIEHHS, yXBaJeHE 3a HACTIIKAMHU amnessIIiitHOTOo
MIPOBAIKEHHS.

[lincTaBamu KacaiiiHOTO OCKap»KEHHS € TOPYIICHHS CYJAOM HOPM
MaTepiadbHOTO YW MPOIECyaIbHOTO TIpaBa. ToOTO TIACTaBOIO JiA IOJAHHS

KacalliHOi CKapru MOXYTb OyTH MOPYIIEHHS SIKI CTOCYIOThCSI CAaMOT'0 IpeaMeTa
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myOJIiYHO-TIPAaBOBOTO CIIOPY, @ TaKOX TMOPYIICHHS BCTAHOBJICHOI MPOICTYpPH
PO3TJISIAY CTpaB.

Ilepen cymoM  KkacamiifHOi  1HCTaHIII NpU  HEperysfl  pIlIeHb
aJAMIHICTPAaTUBHUX CYAIB, IIEPIL 332 BCE CTOATH 3aBAAHHS, SIK1 MOJISTAIOTH Y:

- 3a0e3MeYeHHI 3aKOHHOCTI Ta CIPaBeUIMBOCTI MPABOCY IS

- HEOIYIICHHI 3BepHEHHS /10 BUKOHAHHS HE3aKOHHOTO, HEOOTPYHTOBAHOTO
Ta HECIPABEJIMBOTO CYI0BOTO PIIICHHS;

- 3a0e3MeyYeHH] BIJHOBJICHHS, 3aXMCTy Ta peaji3alii mpaB 1 3aKOHHUX
IHTEpECIB YUYaCHHUKIB MTPOLIECY;

- 3a0e3MeYeHHI  BIiMIIKOAYBaHHS 3aBJaHOI HE3aKOHHWUMH  PIICHHSIMHU
IIKOJIH;

- CHpHSHHI OJHAKOBOMY PO3YMIHHIO Ta 3aCTOCYBaHHIO 3aKOHIB CYyJIaMH
nepiioi i anesiiHoi iHcTaHIii [59, ¢. 163].

Kacariitna ckapra Ha CynOBi pillIEeHHS! TOJA€THCA MPOTITOM JBAJLSTH THIB
micys HaOpaHHS 3aKOHHOI CHUIM CYJIOBHM DIICHHSM CYIy amnessiiiHOol 1HCTaHIII],
KpIM BHUIIAJKIB, a B pa3i CKJIaJCHHS IMOCTAHOBU B MOBHOMY 0OCSI31 BIAMOBIIHO 0
ct. 160 KACY- 3 nHsl cKJ1aJieHHs TTOCTAaHOBH B TIOBHOMY 00CS31. .

Crnig TakoX 3BEpHYTH yBary Ha Te, III0 Ha BiIMiHY BiJ IOCTaHOBH HE BCl
yXBaJIM CyJy IepIIoi iHCTaHIIl B aJMIHICTPATUBHIN CIIpaBl MOKHA OCKap)KyBaTH,
OCKUTbKH 3JIOBKMBAHHS TPaBOM Ha OCKap)KEHHS yXBaJl JaBajo O MOXJIHMBICTH
3aTAryBaTH BUPIIICHHS CIIPABH.

Tak, 1m0 yxBaja, MOXJIMBICTH OCKapKEHHS SKUX TMPAMO IepeadadeHo B

KACY, moxHa BiIHECTH yXBaJIH MPO:

3QJIMILICHHS TTO30BHOI 3asiBU 0€3 PyXYy;

- TIOBEPHEHHS MO30BHOI 3asBU;

- BIIMOBY Yy BIIKPHTTI MPOBAXKCHHS B aAMIHICTPATUBHIN CIIPaBi;

- 3a0e3mnedeHHs 10Ka3iB a00 BIIMOBY y IbOMY;

- BIJIMOBY B MOHOBJIEHHI YM MPOJOBKEHHI MPOMYIIEHOI0 MPOIECyalbHOTO

CTPOKY;
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- 3a0e3nedeHHs] aJAMIHICTPaTUBHOIO IO30BY, 3aMiHy CHOco0y 49

CKacyBaHHs 3aX0/1B 3a0€3MeUEHHs 1030BY 200 BIIMOBY y LIbLOMY;

3aJIMILEHHS [T030BHOI 3as1BU 0€3 po3risiay;

3YNUHEHHS MPOBAIXKEHHS Y CIPaBI;

3aKPUTTS MPOBAIXKEHHSI Y CIIpaBI;

BXKUTTS 3axXOJ(iB IIOJI0 YCYHCHHS NPHYMH Ta YMOB, IO CHPHYUHUIH
MIOPYIIICHHS 3aKOHY, a TaKOXK MPO HASBHICTH MJICTaB JJIS PO3MIISIY MUTAHHS PO
OPUTATHEHHS O BIAMOBINAIBHOCTI 0Ci0, pillieHHs, Jii 4u Oe3AIsIBbHICTh SKHUX
BU3HAIOTHCS MMPOTUIIPABHUMH (OKPEMi YXBAIH CYY) TOIIIO.

B ropunnuniii giteparypi yxBaiu, COpsIMOBaHI Ha BHUPIIICHHS MOTOYHUX
NUTaHb IIOJAO0 PO3MJISAY Ta BHPIIMICHHS MyOIIYHO-IPABOBOTO CIOPY IO CYTI
HA3MBAIOTh IPOIEIYPHUMUY» a00 «IIPOMIKHUMHY, TOOTO BOHH KOJJHUM YHHOM HE
BIUIMBAIOTh HAa PE3YJIbTAT PO3TJSAAY Ta BHUPINICHHS ITyOJIIYHO-TIPABOBOTO CITOPY.
OckapeHHS TaKHX yXBaJ, TOOTO, yXBaJl, 1[0 HE MOXKYTh OyTH OCKap>KeH1 3T1JIHO 3
IPOIECYATbHUM 3aKOHOJJABCTBOM, HAYKOBI[l Ta MIPAKTUKH PO3TISIAIOTH SIK OJIUH 3
PI3HOBUJIIB  «IpOLECYAIbHUX AUBEpCii». BBakaeTrhcs, 1m0 OCKap)KEHHS
(IIPONLEYPHUX» yXBaI 3AIMCHIOETBCS 3 OOKy o0ci0, sKI HegoOpOCOBICHO
KOPHUCTYIOTHCSI CBOIMH MPOIECYaTIbHUMH MPaBAMH, IO 3aTATYE PO3TJIS CIpaB IO
CyTi TIOHAJ BCTaHOBJICHI YMHHUM 3aKOHOJIaBCTBOM CTpoKH. Ha 3aBaai Takum
HEJJOOPOCOBICHUM [iIM CTOPiH (TpPETiX 0ci0, MpOoKypopa), IO MEePEHIKOKAIOTh
3MIIHCHEHHIO CYJJOYMHCTBA BIJMOBIIHO 10 BCTAHOBJICHUX MPOIIECYATHbHUX HOPM Ta
3 JOTPUMaHHSIM BIIMOBITHUX CTPOKiB, ctaB BepxoBumii Cyn VYkpainu. Tak B
ceoemy smmcti Ne 1/3.2 Big 17.01.2005 poxy BepxoBuuit Cyn Ykpainu BkazaB
BIIMIOBITHUM CcyJaM Ha HEOOXITHICTh BIIMOBIATH B NMPUUHATTI anesAlidHUX Ta
KacaIiifHNX CKapT Ha yXBaJld, SIKi OCKap>KEHHIO HE MIIJISATaI0Th. 3 MOMEHTY IOSBH
poro ymcta BepxosHoro Cymy YkpaiHu BiIMOBITHO 3MIHHMBCS MIiAXiJ CYIIB 110
MUTaHb MPUHAHATTS aneNAMiiHNX (KacalifHUX) CKapr Ha YXBaJIH, sIKi OCKap)KEHHIO
He misraTs [182].

Sk Oyno 3a3HaueHe BUIIE, CTOPOHU 3alMarOTh OCOOJIUBE, TOJOBHE

MOJIOKEHHS B PO3IJISi/Il CIIPaBH, TOMY BOHHM HAIUISIOTHCS JOJAATKOBUMHU, HIK 1HIII
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oco0u, sKi OepyTh ydacThb y CHpaBi, JOCUTh BaXKIMBUMHU MPOIECYATbHUMHU
mpaBaMu, SIKi, K BXXE BIIMIYalOCh, HA3UBAIOTh JHUCIIO3UTUBHUMU. 3aBISKU ITUM
MpoLecyalbHUM IpaBaM CTOPOHHM MOXYTh UyTJIMBO BIUIMBATU Ha XiJ crpaBu [48,
c. 136].

Amnanizyroun Hopmu unHHOTO KAC VYkpainu, MOKHa AIMTH BUCHOBKY, I1IO
CTOPOHU HAJICH] 3HAYHOIO KUIBKICTIO TaKUX JIUCIIO3UTHBHUX MpaB, M0 JAIOTh
3MOTY PO3MOPSAIKATHCH iX CBOIMH BHUMOTaMH B TIPOIECi Ha BIIACHHH PO3CYI.
30kpema 70 TaKuX MpaB MO03MBavYa MOKHA BITHECTH HACTYIIHI:

- TIPaBO 3BEPHYTHUCS 3 MI030BOM;

- BIJKJIMKATH MO30BHY 3asBY 3 CyAy NEPILOi IHCTaHIi y OyIb-sIKUW yac 10
3aKiHYCHHS CYJIOBOTO PO3TIISAY;

- BUMaratu BXXHUTTS 3axo0JiB 3a0e3NedyeHHs aIMIHICTPATUBHOIO II030BY,
3MiHU CIIOc00y 3a0€3MeueHHs T030BY, CKaCyBaHHs 3aXO0/11B 3a0e3MeYCHHS 11030BY;

- 3MIHUTH MiACTaBy ab0 MpeaMeT aAMIHICTPATHUBHOTO IO30BY, 30LIBIIUTH
a00 3MEHIIUTHA PO3MIP MO30BHUX BHUMOT MPOTATOM YChOTO Yacy PO3IJISAY CIIPaBH
B Cy/Ii TIEPIIOi 1HCTAHIIIT;

- BIJIMOBUTHCS BIJ aIMIHICTPAaTHBHOTO TI030BY B OyAb-iKHH dYac [0
3aKIHUEHHSI CYJOBOTO pO3MVISAAYy B CYIl IepIioi 1HCTaHIi, a TaKoX y CYaIi
anesIIiiHOT YK KacaliiHoi iHcTaHuii (y Tomy uucii y BepxoBaomy Cyni Ykpainu
i/ 9ac MPOBA/KCHHS 32 BUHATKOBUMH 00CTaBMHAMU) - JIO 3aKIHYEHHS BIAMIOBITHO
aTneJISAIIMHOTO Y KaCallifHOTO PO3TIISY;

- JIOCATHYTH TIPUMHUPEHHS B OyIb-IKWHA dYac J0 3aKiHYCHHS CYJI0BOTO
pO3MISAY B CYII IEpInoi iHCTaHIII, a TaKOX Yy CyJi ameysiiHol 94U KacariiHoi
iHcTaHIii (y Tomy uuchi y BepxoBaomy Cyai Ykpainu min dac mpoBaJKEHHS 3a
BUHATKOBUMHU OOCTaBUHAMH) - JIO 3aKiHYCHHS BINMOBITHO ameNAliifHOTO YU
KacaliitHOTro po3rJIsiay;

- BUMAaraTHl BHKOHAHHS CYJOBOTO DIIICHHS ITicis HaOpaHHS HUM 3aKOHHOT
cuir abo y pa3i MOKIMBOCTI HOTO HETaHOTO BUKOHAHHS,

- JOCSITHYTHU MPUMUPEHHS y MPOIECI BUKOHAHHS CYJIOBOTO PIIIEHHS, TOOTO

BIZIMOBUTHCS B1J] TPUMYCOBOTO BUKOHAHHS 200 YKJIACTU MUPOBY yTOJy.
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HaromicTs BifmoBinau Mae BIacH1 BiMOBIAHI JUCTIO3UTUBHI MOXKIUBOCTI:

- BU3HATH QJMIHICTPAaTUBHUI IM030B MOBHICTIO a00 YacTKOBO abo He
BU3HABATHU MOTO, 30KpeMa I10JIaTH CBO1 3allEPECYCHHS;

- BUMaraTu 3MIHH crocoOy 3a0e3leueHHs MO030BY, CKAaCyBaHHSA 3aXOIB
3a0€e3IeueHHs M030BY;

- JIOCATHYTH TPUMHUPEHHS B OyIb-IKWHA dYac J0 3aKiHYCHHS CYyJI0BOTO
pO3MIISIAY B CYJI MEPIIOi 1HCTAHIIII, a TaKOX Yy CyJl ameysiiiHOol YU KacalriiHoi
iHcTaHWli (y Tomy uucai y BepxoBHomy Cyai Ykpainu mig yac mpoBaJKeHHS 3a
BUHATKOBUMH OOCTaBMHAMH) — JIO 3aKiHYCHHS BIAMOBIAHO amelsAliifHOTO 4YH
KacaliifHOTO PO3TJIsIY;

- YKJIACTHU MHMPOBY yrojay y Ipolieci BUKOHAHHS CYJ0BOro pimeHHs [48, c.
282].

BpaxoByroun o0car i mnpeaMeT HAIoro JOCHIDKEHHS MH He Oylnemo
JETAIBHO 3YMUHATUCH HA XapaKTEPUCTHIll TUCIIO3UTUBHUX TpaB CTOpiH. B cBiTIi
peamizaiii MNPUHIMIY 3MarajibHOCTI, BOAYae€TbCS IOIMUIBHUM 3YINHUHUTUCH Ha
peaizailii mpaBa Ha MPUMHUPECHHS.

[TpumupeHHs CTOpiH € OJHIEIO 3 POPM MTPABOBOTO KOHCEHCYCY, BUPAKEHHIM
OPUHITMITY JUCTIO3UTUBHOCTI, SKUHW 3HAXOJIUTh CBOE BIJOOpaKEHHS B PI3HUX
dbopmMax CyqOUYMHCTBA — IHMBUIBHOMY, TOCIOAApPCHKOMY, KpHUMIHAJIBHOMY Ta
aMIHICTPATUBHOMY.

BOauaeThcsi, mo A0 yroau mnpo TPUMUPEHHS B aJAMIHICTPATUBHOMY
CYyJIOYMHCTBl TOBUHHI OyTH BKJIOUEHI [ii, MPO $Ki JOMOBUJIUCH CTOPOHH, SKI
BUPIIIWINA TPUITMHATH CYTIEPEUKY B Cy/i. 3 00Ky rpoMaasiHUHA JOIMYCTUMUM Oyjie
BiZIMOBa Bij OakaHHS 3axWIIATH CBOi MpaBa B Cynai, a 3 OOKy opraHy Biagu
NO0OpOBUTbHA 3rOAy Ha 3MIMCHEHHS OyIb-iKUX MAid, 1m0 OyayTh BiANMOBITATH
1HTEpecaM CTOPiH, TOOTO B3a€EMO BUTIIHICTD.

Came B3aeMHI MOCTYNKHA CTOPiH TPHU3BOIATH 1O JIKBifarii KOHQIIKTY i
BIIMOBITHO MPUITMHEHHS MPOBAHKEHHS y CIIpaBi.

TakuM dYWHOM, MM TIPABOM HA YKIAACHHS YroAW TMPO TMPUMUPEHHS

PO3yMI€ThCS TPABO Ha AOCSITHEHHS B XOA1 CYIOYMHCTBA KOMIIPOMICY, YMOBH SIKOT'O
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J03BOJIATh 3aKIHYMTH CYJOYMHCTBO O€3 BHMHECEHHSI CYIOBOIO pINIEHHS abo0 X
BIUIMHYTh HAa 3MIHY ICHYIOUMX [pPAaBOBIIHOCUH. YKIAIEHHA Yroaud Ipo
OPUMHUPEHHS MDK CTOPOHAMU KOH(QIIKTY € BHPAXXEHHSM BOJICBHUSBICHHS,
CIPSIMOBAHOT'O HA MPUITMHEHHS aIMIHICTPATUBHOI'O MTPOBAIXKEHHS B CY/II.

Ane ciin BpaxoByBaTH, W0 SKIIO Takl il cynepedaTb 3aKOHY a0o
MOPYIIYIOTh Ydi-HEOYAb MpaBa, CBOOOAM YK IHTEPECH, BIANOBIAHO 110 4. 4 cT. 51
KACY cyn He BU3Ha€e NpUMUPEHHS CTOPIH, a CIIpaBa PO3TJISIAETHCS AaIi.

[IpuMupeHHs: CTOpiH B aJAMIHICTPAaTUBHOMY CYAOYMHCTBI PO3YMIETHCS SIK
nporecyalbHU IOPUAWYHUN  (aKT JOCATHEHHS 3rOJM MDK CTOpPOHAMH
aJIMiHICTPaTUBHO-TIPABOBOTO  CTIOPY, IO BHUSBISIETBCA B iX  B3aEMHOMY
BOJICBUSIBIICHHI Ha TPOBEICHHS MPOIEAYPH NPUMHUPCHHS, YKJIAIEeHHI MHPOBOT
yroJiv Ta mepeaadi ii Ha 3aTBEpPKEHHS 10 KOMIIETEHTHOTO CYTy.

[HCTUTYT HpUMHpEHHS CTOpPIH B aJAMIHICTPATUBHOMY CYJIOYHHCTBI — II€
KOMIUIEKCHUN, MIKTAIy3eBUA TIPAaBOBUM 1HCTUTYT, SAKUH 00’€qHYyE HOPMH
aJAMIHICTPAaTUBHOTO  Ta  aAMIHICTPAaTUBHOIO  MPOIECYyaIbHOTO  IpaBa B
OopraHizaiiiHo BU3HAUYCHY CTPYKTYPY Ha IiJICTaBl iXHbOI CIPSIMOBAHOCTI Ha MUPHE
BPETYJIIOBaHHS aJIMIHICTPATUBHO-TIPABOBOTO CIIOPY B CYJIOBOMY TOPSIAKY.

[HCTUTYT NpUMHUpPEHHS CTOPIH OpPraHiYHO IOEJHYE B €001 TpH OCHOBHI
SBUIIA:

- TIpoleaypy IPUMHPEHHS;

- Yrogy mpo npuMHpeHHs a00 MUPOBY yroay;

- NPUMHUPEHHA SIK  IOpUAMYHUN  (PakT  JOCATHEHHS  3rOAM  MIXK
KoH(pIiKTYtounMu cyo’ extamu [147, c. 8].

KACY (ct. 113) BuU3HAauae Mexi MPUMHUPEHHS CTOpPiH. Tak, mMpUMHUpPECHHS
CTOpPIH MOXXE CTOCYBaTHCSl JHIIEe TMpaB Ta OOOB'SI3KIB CTOpPIH 1 TWpeaMera
aJMIHICTPaTUBHOTO MO30BY. Sk Oaummo, peamizallisi mpaBa Ha MPUMHUPCHHS HE
MO>K€ TOPKATUCh IHITUX YYACHUKIB CIIPaBH a 00 IHIIUX 0OCI10, K1 B3araii He OepyTh
y4acTh y CHpaBI.

Takox cnig 3a3HaunTH, mo KACY nomyckae nmpuMupeHHsS Ha Oyab-sKiid

CTajli TMPOBAJKEHHSI y CIpaBl, ajie HE BCTAHOBIIOE BHU3HAYEHOI'O MEPENIKY
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KAaTeropid copaB MO SIKUM MOXe OyTH 3acCTOCOBAaHO NpUMHpEHHs. BHacnigox
IIOTO Ha TMPAKTHIl TPAIUIAIOTHCS BHITAJKH HEMPABUIBHOTO YKJIAJaHHS Ta
BU3HAHHS CYJOM MPUMHPEHHS CTOPiH, IO MOB’SA3aHO 3 MOMWJIKOBUM PO3YMIHHSIM
O3HaK MbOro iHCTUTYTY. CyTh TOMWIKHA CyAy 3BOJUTHCA 1O TOTO, IO IIO
KOHKPETHIN CIIpaBi MiJCTAaBOIO JJIsl 3aKPUTTS MPOBAIKEHHS Y CIIpaBl HACIpaBl €
BU3HAHHS BIANOBIJAa4eM MO30BHUX BUMOT, nependavena cr. 136 KAC Vkpainu, a
HE 3aCTOCYBaHHS NMPUMUPCHHS cTOpiH. OHIE0 13 03HAK YTOJH MPO MPUMHPCHHS
CTOpPIH € B3aEMHICTh TIOCTYIOK, TOOTO KOXXHa CTOPOHA MAa€ IOCTYIHTHCS
YaCTUHOIO CBOTO IpaBa, PO3PaxOBYIOUHM Ha TaKy XK MOCTYIKY 3 MPOTHIICKHOTO
Ooky. Lls o3Haka, BKazye Ha KOMIIPOMICHY MPHPOJY JOTOBOPY MPO MPUMHUPECHHS.
ToMy,y KOXXHOMY BHIIQJIKy 3aKpPUTTS TIPOBAJDKEHHS Y CIHOpaBi 3 IIiJICTaB
NPUMHPEHHS, Cyay HEOOXITHO MEepeBipUTH, YU B YMOBAX TaKOI1 YroJu BOAYAETHCS
B3aEMHICTh TIOCTYNOK YHM JIMIIE OJIHI€E] 1 YM Take OaXaHHS NPUMHUPHUTHUCS
BUCJIOBWJIM OOHWJBI CTOPOHHW, TMOJABIIM CIHUIbHE KIOMOTaHHS Ta Yroay IIpo
npuMmupeHHs. [logaHHs TUCHMOBOTO KJIOMOTAHHS MPO 3aKPUTTS MPOBAKEHHS Y
3B'SI3KY 3 MPUMHPEHHSM, K€ HAJIHIUIO M0 Cyay JIMIIE BiJl MO3MBaya, HE MOXKHA
BBKATH MPUMUPEHHS Ta WOTO MaTepialbHUM Ta MPOLECyaTbHUM O0(OPMIICHHAM
[34, c. 136].

AJle TaKOX CIIiJ 3a3HAYUTH, 110 HE3BKAIOUM Ha Te, IO aJAMIHICTpATHBHE
CYyIOYMHCTBO OyAyeThCs Ha TMPUHIMIAX PIBHOCTI YYacCHHUKIB  MpOIIECY,
3MarajbHOCTI Ta IX JUCIO3UTHUBHOCTI, Cy/I0Ba MPAKTHKA aIMIHICTPATUBHUX CY/IIB
MOKa3ye, MO B CyAax aaMIHICTPATHUBHOI IOPUCAMKINII BHUIIE3a3HAYECHUN IHCTUTYT
Maibke He mpamroe. Menme 1% aaMIHICTpaTUBHUX CIHOpaB 3a pIK MOXe
3aBEPITUTUCS TPUMHUPEHHIM CTOPIH.

[Ty6niuyHO-IpaBOB1 CHIOPH, SIKi BUPIIIYIOTHCS B MOPSAKY aIMIHICTPATUBHOTO
CYIOYMHCTBA, YaCTO Ha3UBAIOTh HEMeAiabeTbHUMHU, TOOTO TAKMMHU, SIKi HE MOXYTh
Oyt BuUpilIeHI MHUpHUM UUIIXOM. lle 3yMOBIIOE€TBHCS Hacammepen THM, IO
00O0B’SI3KOBOI0 CTOPOHOIO B CHOp1 € CyO’€KT BIIaJIHUX MOBHOBAXKEHb — OpraH

I[ep)KaBHO'l' BiIaan 4u MiCHeBOFO CaMOBpAAyBaHHA, HKHﬁ, Ha NICPCKOHAHHA IICBHUX
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IOPUCTIB-TIPAKTHUKIB 1 HAYKOBIIIB, 4epe3 CBOI MOBHOBA)XCHHS >KOJHUM YUHOM HE

MOX€e MOTOJIUTUCS Ha B3a€EMHI MTOCTYNKHU 3 APYroro cTopoHoto cnopy [181, c. 85].

2.3. Poab cyny B 3a0e3nedyeHHI NPUHOUIY 3MAarajJbHOCTIi CTOPIH B
aAMIiHICTPATUBHOMY CyO4YHHCTBI

VY HayKoBiil JiTEpaTypl 4acTO PO3IJIANAEThCA MUTAHHS MPO pOJib Cyay B
3MarajgbHOMY Tpoiieci. U MOBUHEH CyJ BUCTYIATH B POJIi HE3AIEKHOTO apOiTpa B
cyrepeylli 3MarajibHUX CTOPiH, CTBOPIOIOYM YMOBH JIJII BUKOHAHHS CTOPOHAMH X
npouecyalbHUX 3000B’s3aHb 1 peaiizallii HaJaHux iM mpaB, 30epiraroud MpH
IbOMY OO0’€KTUBHICTb 1 HEYNEpeIKeHICTb. AOO B SKOCTI aKTMBHOTO CYy0’ €KTa
IPoIIeCy JI0Ka3yBaHHsI, 1110 Ma€ MOBHOBAXKEHHS HA 30MpaHHs 1 TepeBIPKY JT0Ka3iB?

[Tpu 1bOMy OUIBIIICTIO JOCHIAHMKIB 1 (PaxiBI[IB-MPAKTUKIB BiJI3HAYAETHCA,
[0 TIpollecyajibHa aKTUBHICTh CYAYy B JOCIHIIKEHHI OOCTaBUH CIPaBU € OJHUM 3
HaWBKIIMBIIIMX MUTaHb CYJ0BO1 AISUTLHOCTI. SIK BIIOMO, B )KUTT1 MPOTOJIOIICHHS 1
peamizaifis MOCTYJNATIB, B T.4. 1 NPUHIMIY 3MarajbHOCTI — II€ JABI Pi3HI pedi.
HacmpaBai ayxe CKIagHO TMPUBECTH MPHUKIAA TAaKOro CYAOBOIO TMpoOIecy, e
CTOPOHH Maii O pIBHUMH 3TIOHOCTSAMH 1 MOXMJIMBOCTSAMH IIOJ0 peari3amii
HaJaHUX iM 3akoHOM mpaB. Jlyke ©0araro 3ajleXuTh BiT OCOOHUCTICHHUX
XapaKTepUCTUK YYaCHUKIB, IX PO3yMOBHUX 1 McUXoyoriyHux 3ai0Hocteil. Crnabka
aKTUBHICTh CTOpPIH a00 OJHIEI CTOPOHM B TPOIECI NMPH 3aWHATIM CyIOM TiIBKH
CIIOCTEPEKHIN TO3UIIi, MOKYTh 3a37aJIeTiIh BU3HAYUTH BUHECEHHS HE3aKOHHOTO,
HEOOTPYHTOBAaHOTO a00 HEBMOTHMBOBAHOTO CYAOBOTO pimieHHsS. ToMmy MOXHA
MPUITYCTUTH, IO OCKUIBKM Ha CyJ TMOKJIAJEHO BIIMOBITAIBHICTh 3a 3aKOHHICTD,
OOTPYHTOBAHICTh 1 CIIPAaBEIIMBICTh PIllIEHHS, TO CaM€ Ha HbOMY JIEKUTh 000B'I30K
KEepyBaTH MPOIECOM TaKUM YHHOM, II00 ITiJT 9ac CYJOBOTO PO3TJISAY MOXHa OyIio,
3 OMHOTO OOKYy, HAaJaTh CTOPOHAM MOXJIMBICTh MaKCHUMaJIbHO BUCIOBUTHCS 3
METOI0 3aXHCTy CBOiX IHTEpecCiB, 3 IHIIOTO OOKYy — BCTAaHOBUTH OOCTaBHHH, IIIO
BXOJIATH 70 MIPEAMETY JOKa3yBaHHA. TOMy BUMOTH 3aKOHY MO0 BCTAHOBJICHHS
o0cTaBHH, M0 BXOAATH 10 TPEAMETY IOKa3yBaHHsS, 1 BUHECEHHS 3aKOHHOTO,

OOTPYHTOBAHOTO 1 CIPABEIJIMBOrO PIIICHHS MO JaHIM CIpaBl MOBWHHI, HA HaIll
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MOTJISL/I, BUBHAYATH OCOOJIMBOCTI pealizallii MPUHIIMIY 3MarajbHOCTI B CYJOBOMY
MIPOBAJKEHHI.

BOayaetbcs, 110 agMIHICTPATUBHUN CyJl Ma€ 3’sICOBYBATH AIMCHI MPUYUHU
BUHUKHEHHS CIIOPY 1 NPUYMHU 3BEPHEHHS M03MBaya J10 aIMIHICTPATUBHOIO CYAY 3
BIAMOBIIHMM  II030BOM, QK€ caM€ BIJI IOI0 3aJICKUTh BHU3HAUYCHHS
3aiHTEPECOBAHOCTI IMO3MBaya OTPUMATH CYAOBUN 3aXUCT B aJMiHICTPAaTHBHOMY
Cyll, a TaKOX NpaBWJIBHUN crociO, SKUW B CIIPHUX MPaBOBIAHOCHHAX 3JaTHUM
3aJJ0BOJILHUTH BUMOTH Mo3uUBayva [74].

[HTEepec BUKIMKAHUN MPUHITATIAMA aIMIHICTPATUBHOT'O CYJOYMHCTBA 1 TIEPII
3a Bce BUKIaaoM B cT. 7 KACY npuHIMny 3mMarajbHOCT1 CTOPIH 33 aKTUBHOI poJIi
Cyny, sika peami3yeThCcsi uepe3 odimiiiHe 3’sCyBaHHS BCIX OOCTaBUH CIIPaBH.
[TpuHIUTT 3MarajabHOCTI MO CBOIM CYTi € TIOCTYJIATOM, SKHH OOMEXYy€ aKTUBHICTh
cyny. OIIHI€IO 3 TOJOBHUX XapaKTEPUCTHUK 3MarajibHOTO MPOLECY € MOXKJIUBICThH 1
000B’S130K CTOpIH CYAOYMHCTBA AKTHUBHO JIOBOJMTH CBOKO MO3HMIIIIO, MPU IBOMY
000B’S130K IIOAO TMOAAHHS JOKa3iB IOKIANA€ThCS HAa CTOPOHU, IO 1 BU3HAYAE
nporec y QGopMi 3MaraHds CTOpiH. Y IIbOMY BHUIIAJIKy CyJA JIMIIE CIpUSE B
30MpaHHi Ta BUTPEOYBaHHS JI0KA31iB, SKIIO 1€ BAXKKO JJIs 0Ci0, sIKi OepyTh y4acTh y
copasi (ct. 71 KACY).

3MaranpHICTh CTOPIH B aJAMIHICTPAaTUBHOMY CYIOYMHCTBI YK€ TICHO
NEPEIUTITAETBCA 3 MPUHIMIOM OQIMiHHOTO 3’ICYyBaHHS BCIX OOCTaBHH CHpaBH,
JIOTIOBHIOETBCSI AKTHBHOIO YYacTIO CYAy, $5Ka OOYMOBIIOETHCSI OOOB’S3KOM
BCTAHOBUTH OO0 €KTUBHY ICTUHY B CIpaBi, fKa BHUPAKAETHCS B OCTATOYHOMY
BU3HAYCHHI MpeaMeTa JI0Ka3yBaHHs, 30MpaHHI 32 CBOEIO 1HIIIATUBOIO HEOOXITHUX
JIOKa31B Ta B X JOCIIIKEHHI TOIIO.

AJMIHICTpaTUBHUN CyJl MA€ aKTUBHO MIATPUMYBATH MEpeOir mpoBaKEHHS,
nochimpKyBatn (aKTHUHI OOCTAaBUHU CTpaBH B HAWOUIbII MOBHOMY 00cs3i. [[ms
IIOTO CyJ TIOBMHEH CIPUATA AaKTUBHIM ydYacTi YYaCHUKIB MPOBAHKCHHS Y
JOCJIIJIPKeHH] (PaKTUYHUX OOCTaBUH CIIPaBH Ta iX 3’ SICYBaHHI.

Peanizanis npuniuny odgiuiifHOro 3’sicyBaHHA BCIX OOCTaBHMH Y CIpaBi

OB’ si3aHa 3 000B’SA3KOM CYIy BCEOIYHO 1 00’€KTHBHO OI[IHUTH HasBHI JIOKa3W Ta
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BCTAaHOBUTHU (PaKTHUUYHI OOCTABUHU CIIPABHU, HABITh AKIIO HA HUX HEMAE MOCUJIAHHS
CTOpIH y iX JOBOJAX YM 3alE€pEeUCHHSX, 13 BUTPEOYBAHHIM BIJIIIOBIIHUX JOKa3iB, y
TOMY YHUCJ1 3 BJIACHOI 1HILIATUBHU, 110 OOYMOBIIOETHCS IMYOJIYHUM XapaKTepoM
cnopy B aaMIHICTpaTUBHIM cmpaBi. Peanmizamis BKa3aHOrO  NPUHIUIY
XapaKTEPU3YEThCS YCTAJICHOI TMPAKTUKOK 1 TOB’SI3YETHCA 3 AKTUBHICTIO
aJMIHICTPATUBHOTO Cy/ly Y BUSBJICHHI Ta JOCIIIKEHHI BCIX 00CTaBUH cripaBu [951,
c. 52].

Sk 3aznayae O. M. MiHaeBa, 3HaU€HHS NMPUHLUIY aKTUBHOI POl Cyny, SIK
OJIHOTO 13 BUXITHUX CMEHU(PIKYIOUUX MOJ0KEHb aJMIHICTPaTUBHOTO CYyJJOYMHCTBA,
MOJKHA PO3KPUTH B HACTYITHUX aCIIEKTaX.

[lo-nepiie 11e cUCTEeMOYTBOPIOIOYE 3HAYEHHA. B cuily 3akpimjieHHs! TaHOTO
npuHiuny B pamkax cr. 7 KACY naHwii mpuHIWN BU3HAYA€ HE MPOCTO aKTUBHY
pOIb aIMIHICTPATUBHUX CYIiB B paMKaX OKPEMHUX NpPOBAKEHb, ale W Mae
CUCTEMOBIOPSAIKOBYIOUE Ta BEKTOpaJIbHO-OpIEHTAIlIiHE 3HAYEeHHS [UIs BClel
CHUCTEMH TIPOIIECyATbHUX MPHUITUCIB, SIK1 3HAXOSATh CBOIO (popMartizallito B paMKax
KACY. OcobnuBo #0ro CUCTEMOYTBOpPIOIOYA POJb TPOSBISAETHCS B paMKax
HOPMOTBOPYHUX MPOIECIB MO MPUHHATTIO OKPEMHX MPOIIECYaTbHUX MPUITHCIB a00
K BHECEHHIO 3MIH 0 HOPMATUBHUX TOJIOKEHb, K1 B TOJATIBIIOMY BKIIOUAIOTHCS
o KACY.

[lo-npyre ue ¢QyukmionansHe 3HaueHHs. [IposBiseTbcs B TOMY, IO
MNPUHIIMI aKTUBHOI POJI Cydy SK BHXIJHE TOJOXKEHHS aJMIHICTPAaTUBHOTO
CYJIOYMHCTBA BU3HAYA€ OPraHi3allifo Ta IISUIBHICTh IHCTUTYTIB CYAOBOI BIaIH, IO
CTOCY€ThCSI BUKOHAHHS 3aBJaHb, SIK1 CTOSATH MEpe]l HUMHU.

[lo-TpeTe 1e KpuTepiaibHe 3HAa4YeHHS. HanexHICTh TOPSAKY MPaBo
peamizaiii 3MICTOBHUX OCHOB TPHUHIIMIY aKTHUBHOI podi Cyay B pamKax
KOHKPETHOTO MPOBAKEHHSI MOXKE CIYT'YBAaTH KPUTEPIEM HAJIEKHOCT1 31HCHEHHS
MPaBOCYAs B IPOIEC] PO3IIISALY TAKOi CIIPaBH.

[lo-yeTBepTe 1€ imeanbHE 3HAUEHHS. 3YMOBIIOETHCS AMXOTOMIEI TaKOl
KaTeropli SIK «IpPUHLMUI [paBa», SKU, 3 OJHOr0 OOKy, BHUCTYHa€ B SIKOCTI

(dbopmMai3oBaHOr0 3aKOHOAABISAM HOPMATHUBHOI'O MOJIOKEHHSI, & 3 IHIIOr0 OOKYy —
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KEpIBHUM HAa4yaJIOM HaWBHILOI MIpU IMIEPAaTUBHOCTI, SIKa BUCTYIA€ KBIHTECEHLIEIO
KOHKpPETHOI MpaBoBOi i7ei. B paHoMy BHMIanKy axkuneHT poOUTbCS HE Ha
(dopManpHiii, a Ha 11€MHO-3MICTOBHIN CTOpPOH1 NpuHUMIIB npasa. Illo crocyerbes
MPUHIMIY aKTUBHOI pOJIl CyAY, TO BIH BUCTYIA€ B POJI BUXIJHOTO MOJIOKEHHS, B
paMKax SIKOrO 3HAaxXOJsTh CBO€ 3aKpIMJIEHHS CHeHu(IKyroul OCOOJMBOCTI Ta
I[IHHICHO-OPI€HTAIIHI 1/1€1 aJMIHICTPATUBHOIO CYJOYMHCTBA, sIKI HAOyJIU CBOET
3arajbHO000B’ I3KOBOCTI Y 3B’A3KY 13 iX (popmainizaniero B pamkax crarti 7 KACY
[88, c. 145].

OaHuM 3 KIIOYOBMX TMWTaHb IOJ0 BU3HAYCHHS AKTUBHOI POJi Cymay B
aJMIHICTPAaTUBHOMY CYJOYMHCTBI € SKpa3 mpoOJieMa Y3roJDKEHHS MPUHITUITY
odimiiHOro 3’sCyBaHHA OOCTaBUH y CIHpaBl 3 NPHUHIMIIOM 3MarajbHOCTI, SKi
nepeOyBaloTh B MEBHIM KOHKYpPEHIlI MDK c000r0. 3 oJHOro OOKy, pO3Tisa i
BUPIIIEHHS CMpaB B aJMIHICTPAaTUBHUX CyJaX 3IIMCHIOIOTBCA Ha 3acajax
3MaraJibHOCT1 CTOpPIH Ta CBOOOAM B HaJaHHI HUMH CYIy CBOiX JOKa3iB H y
JIOBEJICHHI Tepell CYIOM 1iX TMEepeKOHJMBOCTI; 3 IHIIOTO — CyI BXKHUBAa€
nepeadaYeHuX 3aKOHOM 3axOJ1iB, HEOOXITHUX IS 3'SICYyBaHHS BCIX OOCTaBHH Y
CIpaBi, y TOMY YHCJI IMOJO BHUSBJICHHS Ta BUTpeOyBaHHS JOKa3iB 3 BIACHOI
iHimiaTuBU. TOOTO aKTHBHICTH Cyny HE OOMEXKYETHCS JIHMIIEC BEICHHSIM IPOIECY
CYyIIOYMHCTBa, ajie ¥ TMPOSBISETHCI, 30KpPEMa, Yy MOMJIHMBOCTI BUSBIISATH Ta
BUTPEOOBYBATH JOKa3d 3 BJIACHOI IHIIIaTUBH, BHKOHYIOUHM (HAKTUYHO POJIh
yYacHHMKa Tpoliecy. AJje CIiJl BII3HAYUTH, IO 3aKOH HE TUIBKKM HE mepeadadae
IIJCTaB, 3a AKUX CyJI MOYKE BXXKMBATH Mepe10adeHUX 3aKOHOM 3aXO0/1B, HEOOXITHUX
JUTsl 3°SICYyBaHHS BCiX OOCTaBMH y CHpaBi, aje W HE BHU3HAYAE MEXi 3 SICyBaHHS
TaKuX OOCTaBWH, KOHKDPETHI 3aXOAH, SKUX MOXE BXHUTH cyA. JlomiabHuM
BOAYaeThCs BHUCHOBOK, IO BU3HAYCHHS MEX peajizarii mpuHOuMy OQiiiHOTro
3’SICyBaHHA BCiX OOCTaBMH Yy CHpaBi BIAHECEHO Ha pO3Cyn Cymay. Y IbOMY
KOHTEKCTI ICHY€ TOTEHIIHA HeOe3neKa IMepeHHSTTS cyaoM (QYHKIN oHiel 3i
CTOpIH TpoOlleCy, IO THUM CaMHM CYTTEBO OOMEXye peati3alilo MNPUHIUIY

3MarajJbHOCTI cTopiH [53, c. 184].
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OcKUIbKH 3MarajibHICTh MA€ B OCHOB1 aKTUBHICTb CTOPIH, a HE CY/ly, TO BOHA
BIIXOAUTH BiJ TaKOr0 TMPUHIMMNY, SK MNPUHIUI OO’ €KTUBHOI ICTHUHH, MpU
TOCSITHEHHI SIKOTO TIOBUHEH MPOSBIISATH aKTHUBHICTH CY/I.

[IpyHIMO 3MaraabHOCTI B aJMIHICTPATUBHOMY CYIOYMHCTBI Ma€ CYTTEBI
0COOJIMBOCTI B 3B’S3KY 3 THM, IO JIEpKaBa BOJIOIE BETUKUMH MOKIHUBOCTIIMU IS
3aXUCTy CBOiX IpaB 1 3aKOHHUX IHTEPECIB, a CyJ MOBHHEH pPEeai30BYyBaTH CBOi
B H1 QYHKIIIT 3 METOIO 3aXUCTY CIA0IIOi CTOPOHU B MPOIIECI.

B anMiHICTpaTUBHOMY CYIOYMHCTBI TMPUHIIUI 3MarajbHOCTI MOKJIMKAHUH
(GPIBHATU» PI3HUX 32 CTATYCOM CYO’€KTIB CHOPY. AIMIHICTPATUBHUN CIIIp SIBIISIE
co0o010 He3roy (GI3UYHHUX 1 IOPUAMYHHUX OCI0 3 pIIIEHHSM Oprany myOJaiyHOT
BJIA¥, 3 JABUIBHICTIO 1i OKpEMOro MpeJACTaBHUKA — MOcaaoBoi ocoou. [Ipu oMy
OJIHUM 13 croco0iB (MpoliecyaJbHUX MEXaHI3MiB) «BUPIBHIOBAHHS» MOMKJIMBOCTEH
nyOJIivHOT BIIau 1 «O€3BIIAIHOTO» CY0’€KTA € aIMIHICTPATUBHE CYJOYMHCTBO.

PiBHOIIpaBHICTH CTOPIH B JIMIHICTPATUBHOMY CYJIOYHMHCTBI MOJISITAE B TOMY,
0 BC1 TpollecyalibHI 3acoOM, SKUMU BOJOJIE€ «Oe3BIagHUN» CyO’ €KT sl
OIATPUMKH CBO€1 BHUMOTH, B PIBHI Mepl HajgaHi 1 «BIAJHOMY» CYO’ €KTY.
BinnoBiguuii opran, opraxizamis (mocajgoBa ocoba) MOXXe TaK caMO 3aJaBaTu
NUTAHHS, BHCIOBIIOBATH CBOIO AYMKY 3 TPHUBOIY 3asBJICHUX BHUMOT. AJie I
mpollecyajibHa pIBHICTh HE O3HAYa€ IOBHOI TOTOXKHOCTI TOJIOKEHHS CTOPIH.
PiBHICTH CTOpIH y aAMIHICTPAaTUBHOMY CYIOUYMHCTBI CIIiJT PO3YMITH SIK PIBHICTH
MO>KJIMBOCTEH I peaizallii mpaB, HaJaHUX 3aKOHOM T03UBavy 1 BIIMOBiaYYy.

[TpuHIIMT 3MaraabHOCTI B aIMIHICTPATUBHOMY CYJOYMHCTBI (Ha BIAMIHY Bif
TAKOTO CaMOTO TMPUHIIMITY B 3arajlbHOMY CYJAOYMHCTBI) TOE€JHYETHCS 3, TaK OU
MOBUTH, PO3LTYKOBUM TPOIECOM, B IKOMY aJMIHICTPaTUBHOMY CYJy BiIBOJUTHCS
aKTMBHA POJIb MPHU PO3TJISII CTIPaBH, KA JICTA€ BUSB y MOKIIUBOCTI: a) BUUTH 32
MEXI1 IMO30BHUX BUMOT Y BUTAJKAX, NMepeadaueHnX YMHHUM 3aKOHOJIaBCTBOM; 0) 3
BJIACHOI 1HIIIaTUBH BHUTPEOyBaTH JOKa3M, HEOOXiAHI ais po3risiay cupasu [102,
c. 153].

J1o moJiokKeHb, 0 PO3KPUBAOTH 3MarajibHICTh CTOPIH B aIMIHICTPATUBHOMY

CY/JIOYMHCTB1, MOKHA BIJHECTH HACTYIIHI:
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1) ocoOu, ki 6epyTh y4acTh y CIpaBi, MatOTh IPaBO 3HATHU MPO APTyMEHTH 1
JIOKa3u OJIMH OJHOTO JO0 MOYaTKy cyaoBoro po3risaay. KoxHsiil oco0i, sika Oepe
y4acTh y CIpaBi, TapaHTYe€ThCS MPaBO MPEACTABISTH JOKa3W Cy1y Ta IHIIIHA
CTOpPOHI y CIIpaBi, 3a0€3MeUyeThCA MPABO 3aABJISITH KJIOMOTAHHS, BHCJIOBIIIOBATH
CBOi JIOBOJIM 1 3allepeueHHs, JaBaTy MOSICHEHHS 3 YCIX IMUTaHb, SIKI BUHUKAIOTh B
XO/JI1 pO3MJISIAY CHpaBH, OB’ s13aH1 3 MOJAHHSIM JJOKa31B;

2) cyn, 30epiratoyd HeE3aJeXKHICTh, OO0 €KTUBHICTh 1 HEYNEPEIKEHICTb,
3MIACHIOE KEPIBHULITBO MPOIIECOM, pO3’ACHIOE 0ocobam, siki OepyTh y4acTh Yy
copaBi, iX mpaBa 1 0OOB’A3KH, TONEpeHKAE MPO HACTIAKKM BUYMHEHHS abo He
JUIST BCEOIYHOTO 1 TOBHOTO JOCHIKEHHSI JTOKa3iB, BCTAHOBJICHHS (PaKTUYHUX
00CTaBHH 1 MPAaBUIBHOTO 3aCTOCYBAaHHS 3aKOHIB Ta IHITUX HOPMATUBHUX MTPABOBUX
aKTiB MPHU PO3TJIS/I CIIPABH.

Sk BXe 3a3HAYaAIOCh, CBOEPIAHICT, MPUHIUIY 3MarajbHOCTI B
aIMIHICTPAaTUBHOMY CYJIOYMHCTBI MPOSBISETHCS B TOMY, IO HOro 3MICT TICHO
MEXKY€E 3 MOJIOKEHHSIMH I[0JI0 aKTUBHOI POJIi CYAY, K1 MOKJIMKaHI KOMIIEHCYBAaTH B
CyJll IEBHY HEPIBHICTh B CTAHOBUIII Cy0’€KTIB IyOJIIYHOTO TIpaBa.

3aBmaHHs Cyay TMoOJdsra€ B TOMY, W00, JOTPUMYIOYUCH TPUHIIHUITY
3MarajJibHOCTi, BpaxyBaTH peajibHy HEPIBHICTh B IMPABOBUX IO3HUIISIX CTOPIH B
chepi my6aignoi Biagu. Cya 3000B’s3aHUNM B aIMIHICTPATUBHOMY CYJIOYMHCTBI
BUKOHYBAaTH aKTHUBHY POJIb: HAJATH JIOMOMOTY TPOMAASIHUHY, SKUH 3BEPHYBCS 110
Cyoy 3 TM030BOM Ha pimeHHs abo [il0 opraHy myOJi4HOI aaMiHiCTpalrii;
pO3’SICHIOBaTH MOMYy TipaBa 1 OOOB’SI3KM, BUTPEOYBAaTH BIAMOBIAHI MaTepianu 1
JOKYMEHTH TOILIO.

OcobnuBocTi  Aii TPUHIMIY 3MarajibHOCTI B  aJMIHICTPATUBHOMY
CYJIOYMHCTBI, Ha BiIMiHY BiJl IUBIILHOTO Ta TOCIOJAPCHKOTO, MOYKHA 3BECTH 0
HACTYITHHUX TOJIOKEHB:

- aAMIHICTPATUBHUHN CyJ MOKE BTPy4YaTUCS B MaTepialibHI Ta MpolLecyalbHI

1paBa CTOPIH;
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- aAMIHICTpAaTUBHUN CyJ MOXKe 30MpaTh JOKa3u 3a CBOEI BJIACHOIO
IHIIIATUBOI0O 1 B JIOKA30BIM JISJIBHOCTI JII€  BIANOBIZHO JO BKa31BHHUX,
IHCTPYKTHBHUX Ta 3a0€3MeTyBabHUX TTIOBHOBAKCHD;

- MaTepiaiu Ta JOKa3u B CHpaBl HAJAIOTbCA CTOPOHAMHU Ta IHIIMMU
ocobamu, 10 OepyTh yd4acThb y CIpaBi, a TaKOX BUTPEOYIOTHCA CYIOM 3a
KJIOMOTAHHSIM CTOPIH Y4 3a BJIACHOIO 1HIIIaTUBOIO;

- CyJl TIOCTaHOBJISIE PIIIEHHS MO CHpaBl Ha MiACTaBl JOKa3iB, HaJAaHUX
CTOpOHaMH a00 OTPUMaHUX 3a iX KJIONMOTAHHSIMHU YM 3a BJIACHOIO IHIIIATHBOIO, Ha
MiJCTaB1 MPEIOIUIINHUX, 3araIbHOBIIOMUX (DakTiB 1 (hakTiB, MO0 HE MOTPEOYIOTH
JOKa3yBaHHS;

- CyJ HE MOXE BHXOJHWTH 3a MEXi IMO30BHUX BUMOT. Y IIbOMY acCIeKTi
IPOCTEXKYETHCS 3B’ SI30K MPUHIIMITY 3MaraJibHOCTI 3 MPHUHIIMIIOM JUCTIO3UTHBHOCTI,
o, Ma0yTh, 1 Ja€ MiJCTaBY 3aKOHOJABIIO MOETHATH Il JBAa MPUHIUIIKA B OJIHIN
cratti KAC Ykpainu;

- 00CTaBWHH, K1 BU3HAIOTHCS CTOPOHAMHU, CYJIOM IEPEBIPSATUCS HE TTOBUHHI,
ajie JMIle B TOMY BUMAJKY, AKIIO CTOPOHU HE 3alepeuyroTh MPOTH I[HOTO 1 B CYILy
HE BHHHMKAE€ CYMHIBY II[0JIO JIOCTOBIPHOCTI IIMX OOCTaBMH Ta JOOPOBUIBHOCTI iX
Bu3HaHHA (4. 3 c1. 72 KAC VYkpainn);

-y KAC VYkpainu uedl nOpuHIUI TOEIHAHO 3 TPUHIMIIOM O(dimiitHOro
3’siICyBaHHS BCiX 0OCTaBUH y cripaBi. JKOJHUH 3 HIIMX MpolecyaJbHUX KOJCKCIB
HE JIMIIE HE TMOEAHYE IIi TPUHIMIK, a W B3arajli HE mepeadadae MPUHIIUIL
odiriiiHOro 3’siICyBaHHs BCiX 00CTaBHH y cripaBi. Lle € 3po3yMinum, amxe >KOTHHMA
IHIMUH TpolecyalbHUM KOACKC HE Iepeadadae 1 Takoi aKTHBHOI POl Cyay Yy
mporeci 300py Jgoka3iB. ToOTo B JaHOMY CEHCI TIO€QHAHHS IPUHIUIIIB
3MarajgbHOCTI Ta O(IiIHOTO 3’sICYBaHHS BCiX OOCTABHH y CIIPaBi € BUMIPABIAHUM.
IIpote cmix 3a3Haumth, mo TekcryanbHO KAC VikpaiHm He MoeaHye Ii JaBa
MPUHIIAITH, aJpKe Ha3Ba CT.11 3By4YHTH K «3MarajibHiCTh CTOPIH, JUCTIO3UTHUBHICTH
Ta odiuiiiHe 3’sCyBaHHS BCiX OOCTaBMH Y CIIpaBi», TOOTO MDK JBOMa IIUMH

NPUHIUTIAMY 3HAXOAUTHCS e OJJUH MPUHITUI — TUCTIO3UTHUBHICTH [9, C. 148].
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AKTHBHa pOJb CyAy B aJMIHICTPAaTUBHOMY CYJIOYHHCTBI BiJoOpaxae
0COOJIMBOCTI MYOJIIYHOTO MpaBa, BIAMOBIIHO 10 AKUX JiepKaBa, BUPIIIYIOUH CHIp
MDK CTOPOHaMH, BUKOHYE pOJIb KOOPJIMHATOpa CYCHUIBHUX BIAHOCHH. J[laHe
MIOJIOXKEHHSI «3PIBHIOE» MOYATKOBE HEPIBHE CTAHOBUIIE MTO3UBaYa 1 BiJIIIOBI1aya.

AKTHBHY poib Cydy MNOpd peaii3alii NOPUHLMIYY 3MarajbHOCTI B
aJAMIHICTPATUBHOMY CYJIOYMHCTBI MOKHA PO3KPUTHU B KUIBKOX MOJIOKEHHSX.

[To-nepie, npu po3riisial aAMIHICTPATUBHUX CIPAB CyJly HAJA€ThCSA MPABO
COpUSITH 0c00aM, SIKI 3BEPHYJIMCH 332 CYAOBHUM 3aXMCTOM, MPU BHU3HAYECHHI KOJIA
JI0OKa3iB y cmpaBl 1 ix BuTpeOyBaHHI. s 1IbOTO cyaam, IO PO3TJISAIAI0Th
aJMIHICTPATUBHI CIOpaBH, HAJAHO MpPaBO 3 BJIACHOI IHILIATUBU BUTPEOYyBaTH
JIOKa3H, SIKMX, Ha IYMKY CY1y, HE BUCTayae [46].

[lo-npyre, npu po3risl aAMIHICTPAaTUBHUX CIpaB CyJ 3000B’sI3aHUN BECTH
aKTUBHY POOOTY 3 pO3’sCHEHHS TIpaB 1 OOOB’A3KIB YCIM ydYacCHHKaM
aIMIHICTPAaTUBHOTO TIPOIECY Ha PI3HUX HOro cramiix. 30KpemMa, Ha Cy.a

ITOKJIadalOThCA HaCTYHHi 000B’I3KH:

pO3'aICHEHHs HaciIKiB HenpuOyTTs 110 cyny (cT. 34 KACY);

pO3'ICHEHHS MepeKIIaiaueBi iioro mpaB Ta 000B's13KiB (cT. 125 KACY);

po3'sicHeHHs npaBa BigBoxay (ctT. 127 KACY);

po3'acHeHHsIT oco0aM, sKi OepyThb yd4acThb Yy CIpaBi, iXHIX IpaB Ta
06o0B's3kiB (cT. 130 KACY);

- po3s'sicHeHHs mpaB 1 000B'a3kiB excriepTa (c1. 131 KACY);

- PO3'siCHEHHs CIeNiaicTy ioro mpas i 060B's13kiB (cT. 132 KACY);

- pos'sicuenHs cyaoBoro pimenss (ct. 170 KACY).

VY neskux 3apyOiKHUX KpaiHax B aJIMIHICTPAaTUBHOMY CYZOBOMY IpOIleCi Ha
CYIUTIO TIOKJIAAAIOThCA e mupii o00B’s3ku. Tak, HampHKIaA, Y BIAMOBIAHOCTI 3
MPUHIIMIIOM JOCIHIJI)KEHHsI, BcTaHOBieHOro § 86 3akony «lIpo aamiHicTpaTUBHI
cynn» @eneparuBaoi Pecrryoniku HiMeuduna, cym He TUTBKH pO3’CHIOE TIpaBa Ta
000B’sI3KM TpOMaJIiHaM, ajie 130008’ 13aHUN KOHCYIbTYBATH, OCOOJIUBO FOPUANYHO
HEO0O13HAHUX TPOMAJISH, SIKILO Y CYJIOBOMY MPOLECI BUHUKIN (OpMalibHI TOMUIIKU

[2, c. 245].
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[lo-Tpete, cya, MmO po3rsiiae aJMIHICTPATUBHY CIpaBy, Ma€ IMpPaBoO 3
BJIACHOI 1HILIATUBY NpHU3HayaTH ekcrneptusy. Bianosinno 1o crarti 81 KACY s
3'sicyBaHHs O0OCTaBMH, W0 MalOTh 3HAYEHHS [UIsl CIHOpaBU 1 NOTPEOYIOTh
CHelialibHUX 3HaHb y raixy3l HayKH, MHCTELTBA, TEXHIKH, peMecia TOL0, CYA
MOK€ IpHU3HAYUTH ekcriepTu3y. Ocobu, siki OepyTh y4acThb y CIpaBi, MatOTh MIPaBoO
MPOCUTU CYJ TMPU3HAYUTU EKCIEePTU3Y 1 AOPYUUTH ii MPOBEACHHS BIAMOBIIHIN
eKCIIEPTHIA YCTaHOBI a00 KOHKPETHOMY €KCIepTy. SIKIIO CTOPOHU JOMOBHIIHCS
NIPO 3aJTyYCHHS SKCIIEPTaMH MEBHUX 0Ci0, CyJ1 MOBUHEH MPU3HAYUTH iX BIATIOBIIHO
10 111€1 JTOMOBJIEHOCTI.

["o0BHUM TIPU3HAYEHHSIM €KCIIEPTH3H B aIMIHICTPAaTUBHOMY CYJIOYUHCTBI €
SKICHA OIlIHKa CIEeHiaJlicTOM 3 YpaxyBaHHSM BHUMOI' 3aKOHOJIaBCTBA OOCTaBUH
CIIpaBU, PO3YMIHHS 1 OIlIHKA SIKUX BUXOJUTH 32 MEX1 000B’SI3KOBUX 3HaHb CY/J1
aJMIHICTpaTUBHOTO cyny. B aaMiHiCTpaTUBHOMY 3aKOHOJIABCTBI HEMA€ YITKO
BU3HAUEHUX OOCTaBHH, KOJIM Ma€ OyTH Ipu3HadeHa ekcneptusa. [licis BIAKpUTTS
IPOBA/KCHHS B aJIMIHICTPATUBHIN CIpaBi CyAjas IPOBOJUTH IMiATOTOBKY CIIPaBH
710 CYZOBOT0 po3risiay. BusHaBIm HEOOX1THUM MTPOBENICHHS Y CIIpaBl eKCIEPTU3H,
CyIJsi BUHOCUTh yXBajly MpPO MPU3HAYEHHSI EKCIEePTU3H, SIKa € MPOLEeCyabHOIO
mifcTaBor I 1 mpoBeneHHSA. OMHIEI 3 BaXIMBUX YAaCTHH YXBaJdd CYIy IIPO
IPU3HAYCHHS CKCIEPTHU3M € TPABWIBLHO 1 BHYEPHHO C(POpMYIHOBaHI IMUTAHHS.
[IpakTuka nokasye, mo (HopMyItOBaHHS MUTaHb JUIsl CYyly € CKIAAHOIO CIPaBOIO.
[HKOMHM 1X CTaBIATH HEUITKO, HETOYHO a00 HEKOPEeKTHO. [Ipu mocTaHoBIlI MUTaHB Y
JIESKUX BUIAIKaX HE 3aBXKIU BPAaXOBYIOTHCS CYYacHI MOKJIUBOCTI E€KCIIEPTHU3H
[185, c. 146]. 1o, Ha HamTy AYMKY, y TIEBHUX BHIIAJKaX MOKE CYTTEBO BILTUBATH
Ha MOXJIMBICTB JIOBEJICHHS CTOPOHOIO MPABOTH CBOET MO3UIIiiT y cripaBi. Tomy npu
MpU3HAYEHHI eKCIepTu3u 1 GopMyBaHHI MUTaHb SKI Ha HEi BUHOCSTHCS, CYIISIM
CIiT BpaxOBYBaTH, 30KpeMa, METOJIWYHI PEKOMEHMAIlli 3 MHUTaHb IJATOTOBKH 1
MpU3HAYCHHS CYAOBUX €KCIIEPTU3, a TaKOX CIeliadbHl TOCIOHWKH, 5Kl
BU3HAYAIOTh 3aBIaHHS, IO BUPINIYIOTHCS 3a JOMOMOTOI0 OKPEMHX BH/IIB
€KCHepTU3, OPIEHTOBHUM TMeEpeiiKk MUTaHb, OO0 €KTH 1 MaTepialiu, SKl MOBHUHHI

HagaBaTHUCA OJIA IIPOBCACHHA CKCIICPTaAMU I[OCJ'IiI[)KCHB TOILIO.
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[lo-ueTBepTe, npu po3riIsiAl aAMIHICTPATUBHUX CIpPaB CyJ BIpPaBl BU3HATH
000B’SI3KOBOIO SIBKY NEBHUX OCIO, IO MiATBEPIKYETHCSA, 30KpEMa HACTYNHHUMH
MTOJIOKCHHSIMMU:

- CyJ BIJKJIaJlae pO3IJIsi[ CIOpaBU B pasi, SKIIO CyJ BU3HAB 00OB'SI3KOBOIO
0COOHUCTY y4acThb ocoOu, sika Oepe yyacThb y CIpaBl y CYZAOBOMY PO3IJIsiil, a BOHA
He npubyna (ct. 128 KACY);

- CyJ Mae€ TMpaBo 3YNMHHUTH MPOBADKEHHS y CIIpaBi B pa3i: 3aXBOPIOBAHHSI
oco0u, sika Oepe ydacTh y CIpaBi, MIATBEPAKEHOTO MEIUYHOKO JOBIAKOIO, IO
HepPeIIKoKaE MPUOYTTIO 10 CYAY, SAKIIO ii 0coOMCTa ydyacTh Oy/Jie BU3HAHA CYIOM
000B'13K0BOIO, — 110 ii Oy’KaHHS; 3HaXO/I)KEHHs 0co0H, sika Oepe y4acTh y Ccrpasi,
y BIAPSIPKEHH1, SIKIIO ii ocoOMcTa y4yacTh OyJe BH3HAHA CYJOM OOOB'A3KOBOIO, —
710 IOBEpHEHHS 3 BiapsakeHHs (cT. 156 KACY);

- JI0 HAJIEKHO BUKIMKAHUX OCOOHM, OCOOMCTY y4acTh SIKOi BU3HAHO CYAOM
000B'SI3KOBOIO, CBI/IKA, SIKI 0€3 MOBAXHUX MPUYUH HE MPUOYITH y CYJI0BE 3aCiIaHHsI
a00 HE TOBIJOMMWJIM MPUYMHU HENMPUOYTTS, MOKe OyTH 3aCTOCOBAHO MPHUBIJI 110
cyny depe3 opranu HarioHanpHOT MOJIIii 3 BIANIKOIYBAHHIM Yy JIOXII JIEpKaBH
BUTpAT Ha Horo 3xaiiicaenHs (cT. 272 KACY).

OO00B’SI3KOBOI0 YMOBOIO YXBaJIM MPO 3aCTOCYBaHHS MPUBOAY € BU3HAUCHHS
cy0’exta BuKOHaHHS. OpraHoM BHUKOHAHHSI yXBalld CyAy MpO TMPUBIA € OpraHu
HamionanpHoi momimii. Cyn (cyaas) 3a BIACHUM TIEPEKOHAHHSIM Ma€ IMpaBo
JIOPYYUTH BUKOHAHHS yXBalld MPO MPHUBIA 0COOM, ydacTh KOi € 00OB’SI3KOBa B
CyIOBOMY CITyXaHHI TEPUTOPIaJIbHOMY OpraHy IMOJMIIii 32 MICIIeM MPOBAKCHHS y
cipaBi abo 3a MiciieM MpoKUBaHHS (TepeOyBaHHs), poOOTH, CITYy>KOM YW HaBYAHHS
ocobu, SKy HaJICKUTh MNpPUBECTH. Alle, AK TPaBWIO, yXBaja IMpPO TMPHUBIA
BUKOHYETHCS OPTaHOM TOJIIIIT 32 MiCIIeM TPOXUBAaHHS OCOOH, MiIIaHOT TIPUBOY
[65, c. 54].

OpnHak ciij 3ayBaXHUTH, 110 HA TPAKTHUI[l MOXYTh BUHUKHYTH TPOOIEMH 3
peanizaii€ro NpuBoly OpraHaMH MOJILiI.

3akon VYkpainu «IIpo HamionanepHy mnofiniro» B3araiai He HaJUIsE

MOJTIIEHCHKOTO MOBHOBAXKEHHSIMU 11010 31IMCHEHHSI IPUBOAY B OYIb AKOMY BHUJII
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CyIOBOr0 TIpoliecy, B TOMY uucii aamiHicTpatuBHOro. Crarts 23 «OCHOBHI
IMOBHOBAXEHHS IIOJILI)» BHU3HAYA€ TUILKM IIOBHOBAXXECHHS IMIOJ0 3I1MCHEHHS
OpUBOAY Yy BHKOHABUOMY TPOBA/PKEHHI 32 BMOTHMBOBAHOIO MOCTAaHOBOIO
JIePKABHOTO UM MPUBATHOTO BUKOHABI [129].

SIx mpaBmI10, 060B’ 3K 1O 3/I1MICHEHHIO PUBOAY TOKJIAAIOTHCS HA CIIY X0y
TUTBHUYHHUX odinepis MOJIIIII. BinnosinHo 10 [ncTpyxkuii
3 opraHizaiii AiSUIBHOCTI JUIBHUYHHUX OQiUepiB MOJilii, BOHU MOXYTh 3alyyaTu
TpyNH pearyBaHHs NaTPyJIbHOT MOl A7 HaJaHHS JOMOMOTH MPH 3aTPUMaHHI Ta
JIOCTaBIISIHHI 0C10, SIKI BUMHWJIA MPABOMOPYUIECHHS, BUKOHAHHI YXBajl CyIy IpoO
OpPUBIJA CBIIKIB Ta MIJO3PIOBAHUX JI0 CyAYy Ta B IHIIMX HEOOXIIHMX BUMAAKaxX 3a
NOTO/PKEHHAM 3 KEPIBHUITBOM  MATPYJbHOI  MOJILIl  TEPUTOPIAIBHOTO
(BimokpemiieHoro) miapo3aury momimii [37]. Sk 6aunMo MoBa mpo 3A1MCHEHHS
NPUBOIY B paMKaXx aMiHICTPATUBHOTO CYJAOYMHCTBA TEX HE HJIe.

OkpiM TOrO, OOOB’SI3KM IIOAO 3IIMCHEHHS TMpuBOAY HallioHanbHO
MOJIIIEI0 BU3HAYAIOTHCS TakoXK KpuUMIHAIBHUM MpPOLECYaAIbHUM KOJIEKCOM
VYkpaiau, [{uBiibHUM mNporiecyanbHUM KojiekcoM Ykpainu Tta Komekcom Ykpainu
PO aIMIHICTPaTUBHI MPaBOMOPYIIICHHS.

VY 3B’s3Ky 3 BHIl€3a3HAYCHUM, BOAYA€THCS 3a JOIUIbHE JOMOBHUTH 4. |
cT. 23 3akony Ykpainu «IIpo HarionanbHy nomimito» m. 9-1 HacTymHOTo 3MiCTy:

«9-1) y Bumagkax 1 MOPSAKY, BU3HAYEHHX 3aKOHOM, 32 BMOTHBOBAHHUM
PIIIEHHSM YITOBHOBAaXEHOTO OpTaHy abo MmocaioBoi 0cobu 3/iHCHIOE MPUBIL 0Ci0,
710 SIKHX BiH 3aCTOCOBYETBCS.

[le omuM TPOOIEMHUM TUTAHHSM € HE TOPYIIEHHA NpU 3AIHMCHEHHI
MIPUBOJIY TaAPAHTOBAHOTO TIPaBa 0COOM IMIOJO0 HETOTOPKAHOCTI XKHUTIA. BilmoBigHO
1o ct. 30 Konctutyiii YkpaiHu KO)KHOMY T'apaHTY€EThCS HEIOTOPKAHHICTh KUTJIA.
He nomyckaeTbcs MPOHUKHEHHS 10 KUTJA YU J0 1HIIOTO BOJIOAIHHS 0COOM 1HAKIIE
SK 32 BMOTUBOBAHUM DIIMICHHSAM CyIy. Y HEBIIKIAIHUX BUMAJKAX, MOB'SI3aHUX 13
BPATYBAHHSM JKUTTS JIFOJIeH Ta MaliHa uu 3 Oe3MocepeIHIM MepeciiilyBaHHIM 0Ci0,
SKI TMII03PIOIOTHCS Y BUMHEHHI 3JI0YMHY, MOXJIMBUM 1HIIUN, BCTaHOBJICHUU

3aKOHOM, OPSIIOK IPOHUKHEHHSI 10 KUTJIa YM J0 1HILIOT0 BOJOAIHHA 0coou [55].
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3akon VYkpainu «lIpo HarmioHanbHy MOMii0» OJHUM 13 NPEBEHTUBHUX

MOJTIIENCHKUX 3aX0/11B BU3HAYAE MPOHUKHEHHS JO UTJAa YW IHIIOTO BOJIOIIHHS

ocoOu.llomiiist MOXX€ MPOHUKHYTH 10 KUTJIa YM IHIIOTO BOJOMIHHSA ocoOu 06e3
BMOTHBOBAHOT'O PIllICHHSI CY/Ty JUIIIC B HEBIAKIAHUX BHITaIKaX, MMOB’ I3aHMUX 13:

- pSATYBaHHSM SKUTTS JIIOJIEM Ta LIHHOTO MaifHa MiJl Yac HaJA3BUYANHUX
CUTYaIlIl;

- OesnocepeqHIM TEpeciiyBaHHSIM OCi0, MiJO3PIOBAaHUX Y BUYMHEHHI
3JI0YHHY;

- TPUIMHCHHSM 3JIOYMHY, IO 3arpoXKye JKUTTIO 0Ci0, sIKi 3HAXOIATHCS B
XKUTI1 200 1HIIOMY BoJoAiHHI [129].

Sk 6aummo, 3MIHCHEHHS NMPHUBOIY JO MiJACTaB NPOHUKHEHHS JIO KHUTJIA UM
THIIIOTO BOJIOJIIHHS 0CO0M 0€3 BMOTHBOBAHOIO PIllIEHHS CYIy HE BiAHOCUThCS. Ha
MpaKTUIll YacTO BUHUKAIOTh CHUTYallli, KOJU oco0a, sKka TMijjgaHa MPUBOIY,
3HAXOIUTHCS 32 MICIIEM TPOXKUBAHHSA, HE TEPEXOBYEThCA, CIUIKYETHCA 3
MOJIIIEHCEKUM Yepe3 3akpuTi ABepi abo BoOpoTa, ajie JOOPOBUIBHO HE Oaxae
BIYCKAaTH TMpPEACTaBHUKA BJIaAM JO HUTJIA YW IHIIOTO CBOrO BOJOAIHHS. |
NOJIIEHCHKUI B TaKOMY BHIAJKy, Ha >Kallb, HE Ma€ 3aKOHHOI MOXKJIMBOCTI
BUKOHATH PIIICHHS MIPO MPUBIJ.

KAC VYkpainu nepeabdauae, mo y pa3i HEMOXKIUBOCTI 3A1MCHEHHS IPUBOIY
ocoba, sika BUKOHYE yXBajly MpO NPUBIA A0 Cydy, depe3 HadyalbHUKA OpraHy
HamionanpHoi mojimii HeraliHo moBepTae il Cyay 3 ITHUCBMOBHM ITOSICHCHHSIM
MPUYMH HEBUKOHAHHSI.

[Tin wac po3risamy CyIOBHUX CIpaB CyJ HEPIAKO CTUKAETHCS 3 THM, IO
OKpEMi YYaCHHUKH IPOIECY He 3'IBISIOTHCS y CYJIOBE 3aCiTaHHs, HE TOBIIOMIISIOTH
PO TPUYMHU CBOET HESBKH, UMM OOYpPIOIOTH HE JIMIIE CBOiX OIOHEHTIB, a |
cynaiB. KpiM Toro, Taka HecyMJliHHa ITOBEIIHKA MPHU3BOIUTH JIO BiAKIIAICHHS
pO3TIIALy CIpaBH, 1, SK HACHIAOK, — JO 3aTATyBaHHsS cymoBoro mporecy. lLle
MOpPYIIYE TMpaBa 1 3aKOHHI IHTEPECH IHIIUX YYACHUKIB MPOLECY, AKI HAICKHUM
YUHOM BHMKOHYIOTH CBOi IpolecyalbHi 000B’si3ku. BignoBinHo, moji0Ha

«HEYEMHICTb» HE MOBUHHA 3ajuiiaTucs Oe3kapHOoro. I[Ipu BUHHMKHEHH1 MOAIOHOT
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CUTYyallil y CyJlIB € JOCTaTHbO €()EKTUBHUI MEXaHI3M BIUIMBY Ha TAKMX YYACHHKIB
mpoiecy, — a caMe: TMPUTATHEHHS BHUHHOI 0COOM 110 aJMIHICTPATHUBHOI
BI/IMOBIIAJILHOCTI 3a MPOSIB HEMOBAru 10 cyay [36].

MoOXIHUBICTh 3aCTOCYBaHHS TaKOr'O0 BHJAY BIJMOBIIAJIBHOCTI MependadeHa
6esnocepenubo y Koncrurynii Ykpainu. Tak, 3ringnHo 3 4. 5 c1. 129 KoncTutyii 3a
HemoBary J0 Cydy 1 CyAal BHHHI OCOOM TPUTATYIOTbCS 10 IOPUIUYHOT
BiAIOBiAaIBHOCTI [55].

Takox BignmosigHo 10 cT. 50 3akony Ykpainu «IIpo cymoycTpiit 1 cTaTyc
CYIJIiB» TPOSIB HEMOBAru 10 Cydy 4Yd CyIJi 3 OOKy 0cCi0, SKi € y4YaCHUKaAMH
npoiiecy abo MPHUCYTHI B CYJ0BOMY 3aciJiaHHI, Ma€ HACIIIKOM BIIMOBIIAIbHICTb,
yCTaHOBJIEHY 3aK0oHOM [138].

l'any3eBe mpouecyainbHe 3aKOHOJAaBCTBO, a came 4. 2. Cr. 134 KACY
BCTAHOBIIIOE, M0 3a HEMoBary J0 CyJAy BHHHI OCOOM TPUTATYIOTHCS [0
BIJIMOBIAAIBHOCTI, BCTAHOBJIEHOT 3aKOHOM. [IuTaHHS Mpo MPUTSATHEHHS 0COOM 0
BIJIMOB1IAJIBHOCTI1 32 TIPOSIB HEMOBATH JI0 CYJy BHPIIIYETHCS CYJOM HETalHO ITIiCIIs
BUYMHEHHS TOPYIIEHHS, JUIsi YOro Yy CYyJOBOMY 3acCilaHHl 13 pO3TJIsALY
aMIHICTPATUBHOI CIIPaBU OTOJIONIIY€EThCS Tiepepna [46].

BigmoBigao mo cr. 185-3 KYnAII HemoBara m0 cyay, 10 BUpa3wiach y
3]IICHOMY YXWJICHHI Bl IBKM B CYJ CBiJIKa, IMOTEPILIOro, 031MBayva, BiANOBIIaYa,
eKcriepTa, TMepekiazada TiIrHe 3a COo0OK MPUTATHEHHS BHHHOI 0COOM [0
aaMIHICTPATUBHOI BIATIOBIAAIBLHOCTI Y BUTIISIAI HAKJIQACHHS mTpady BiJ ABAIIATH
710 CTa HEOTO/IATKOBYBAHUX MIHIMYMIB JIOXO/IIB TpOMaIsiH [66].

Cmig 3a3HAYUTH, IO TIPOSB HEMOBard JO CyAy, MOE€THAHMK 13 0e3-
TISTBHICTIO  CcyAAl (HEeCIPOMOXKHICTIO a00 HeOakaHHSAM HAICKHHUM YHHOM
pearyBatd Ha TPOTUIIPABHY TMOBEAIHKY Ta NPUTATHYTH TPABOMOPYIIHUKA O
BIIMMOBITAJIBHOCTI) 3aBJa€ 3HAYHOI IIKOAW HE JIMIINEC aBTOPHUTETY CYIMII, SKHi
po3IrIsAaE CupaBy, a ¥ CyJI0BId CHCTEMI B IIJIOMY, IPU3BOJIUTH 10 HEMOKIMBOCTI
y CHOKIMHIA Ta KOHCTPYKTHUBHIA OOCTaHOBIII BCTAHOBUTU ICTHMHY Ta BHHECTHU

CIIpaBe/IJIMBE PILIEHHS Y KOHKPETHIH crpasi [77, c. 6].
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[lo-m’siTe, mpu po3risal aAMIHICTPATUBHUX CIIpaB Cyay HaJaHO IPaBo
3aJly4aTH 1HILIOTO MO3WBaya 4 BiJnoBigada abo Tpetix ocib. Tak, BIAMOBIIHO A0
ct. 52 KACY cyn mepuioi iHCTaHINi, BCTAHOBUBIIHU, II0 3 aIMIHICTPAaTUBHUM
M030BOM 3BEpHYJacs HE Ta 0co0a, SAKid HAJIC)KUTh MPaBO BUMOTH, a00 HE 10 Tiel
ocoOu, siKa MOBUHHA BIJTMOBIIATH 32 aIMIHICTPATUBHUM TI030BOM, MOXKE 32 3r0JI010
Mo3MBayva JIOMYCTUTU 3aMIHYy MEPBMHHOIO MO3MBaya ab0 BIAMOBIAaYa HAICKHUM
no3uBadeM abo BIAMOBIAaYEM, SIKIIO 1€ HE MOTATHE 32 COOO0I0 3MIHU MIACYAHOCTI
aMIHICTPATUBHOI CIpaBH. SIKIIO TO3MBa4 HE 3TOJIEH HAa HOro 3aMiHy IHIIOIO
0Cc00010, TO 111 0c00a MOXKE€ BCTYNHTH y CIpaBy SK TpeTs 0coba, sKa 3asBIise
CaMOCTIMHI BUMOTH Ha TPEAMET CIIOPY, TPO IO CyJ MOBITOMIISIE TPETIO 0CO0Y.
Skio mo3uWBa4 HE 3rOJICH HAa 3aMiHY BIJNOBIgaya I1HIIOW OCO00, CYI MOXE
3UIYYUTH 110 0CO0y SK JPYroro BiAmnoBigada. Y pasi BIAMOBU y 3aJ0BOJICHHI
aJMIHICTPATUBHOTO TO30BY JIO TAKOTO BiIOBiJlaya MOHECEHI MO3MBauYeM BUTPATH
BIJTHOCATHCS Ha PaxyHOK JeprkaBu. [licist 3aMiHM CTOPOHH, BCTYITY TPETHOI 0COOH,
0 3asBJIS€ CAMOCTIMHI BHUMOTHM Ha TIPEAMET CIOPYy, 3aly4eHHS JApPYroro
BIJINTOB1/1aua PO3IJIsi aAMIHICTPATUBHOT CITPaBU MOYMHAETHCS CIIOYATKy [46].
Taxum 4MHOM, K HAMH BXKE BIIMI4aJIOCh, BiIOYBAETHCS MEBHA KOHKYPEHITIS
MDK TPUHIHMIIAMH 3MarajbHOCTI CTOpPiH, JUCHO3UTHBHOCTI Ta MPHUHIIUIIOM
odiriiiHoro 3’sicyBaHHs BCiX oOcTaBUH y cmpaBi. 3okpema, m. 4 ct. 11 KACY
BCTAHOBJICHO, 1[0 CYJl BXXKHMBa€ TepeadadeHi 3aKOHOM 3axO0Jd, HEOOXiTHI s
3’sICyBaHHS BCIX OOCTaBUH y CIpaBi. TaKuM YHHOM, 3aKOHOM 3aKpillJieHa aKTHBHA
poJIb Cydy IOAO Y4acTi y TpoIlleci He JuIle sK apOiTpa, ane 1 sk aKTUBHOTO
YYacHHKA, B TOMY YHCHI 1 MUIAXOM y4acTi y 3’siCyBaHHI BCiX OOCTaBUH y CIIPaBi.
BBeneHHs Takoro IOJOKEHHS 3yMOBJIICHO HAsSBHICTIO MYyOJIYHOTO IHTEpecy
(akropa) y 3micTi criopy B cepi aIMIHICTPAaTUBHOTO CYJOUYMHCTBA, 1110 TOTPeOye
npodeCiMHOCTI Cyay Y BXKMBaHHI 3aXOJiB IOJIO 3’SICYBaHHS BCiX OOCTaBUH Y
crpasi [64, c. 80].
AJMIHICTPaTUBHUM CyJ, HAa BIIMIHY BiJl CyTO 3MarajbHOTO MPOLECY, /1€ CY.l
oTepye BUHSATKOBO THM, Ha IO MOCUJIAIOTHCS CTOPOHH, MA€E TTOBHICTIO BCTAHOBHUTH

o0CTaBUMHU Yy cCIpaBi, MO0 yXBAIUTH CHOpPABEIJIMBE Ta OO0 €KTUBHE pIIICHHS,
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OCKUIBKA CYyZOBl1 PIIMIEHHS B aAMIHICTPaTUBHHX CIpaBaXx TaK YU 1HAKIIE
CTOCYIOThCSI IyOJIIYHUX iHTepeciB [42, €. 182].

[Ile omHMM 3 YHUHHHKIB, KWW TOTpeOye B aIMIHICTPATUBHOTO CYIY
3aMHATTS aKTUBHOT MO3MUIIIT y mpolieci 30upaHHs A0Ka31B CTOPOHAMHU 3MarajibHOro
MPOLIECY, € MOCTYNOBE CKOPOUEHHS CTPOKIB PO3TIISAAY aIMIHICTPATUBHHUX CIIPAB.
3BOJIIKaHHS CTOpPIH 3 peaii3ali€lo CBOiX NpaB 13 30UpaHHS JOKa3iB MOXe
NpPU3BECTH A0 CHUTYyaIllil, Koiu cya Oyne NMOBHHEH MpPUUMATH PIlICHHsS Ha OCHOBI
JI0Ka31B, 110 HE MICTITH BCl€i HEOOX1AHOT 1H(POpMAIIi 1O CIpaBI.

Konekcom aaMiHICTpaTUBHOTO CYJOYMHCTBA YKpaiHM mependadyeHo pi3Hi
npolecyalbHl CTPOKH, TOB’sI3aH1 13 3A1MCHEHHSM MpOIEeCyalbHUX AIH y Mexax
NEBHO1 CTafli CyJ0BOTO aJMIHICTPATUBHOTO MPOLECY, Y TOMY YHCI — THX, SKI
CTIpsSIMOBaHI Ha 3a0€3MeUeHHs MPUAHATTS MPaBOCYAHOTO pimieHHs. Pazom 3 Tuwm,
cepell HUX OCOOJIMBE MiCIIE€ MOCITAa€ CTPOK PO3IJSAYy 1 BUPIINICHHS CIPaBU
aJIMiHICTPaTHBHOI FOPUCIUKIN, SIKHH BH3HAYECHHH K «po3ymMHHI» [152, ¢. 962].
[Tyakrom omunanusatum 4. 1 ct. 3 KACY naHo BU3Hau€HHS TEPMIHY «PO3YMHHI
cTpok». Takum € HaAaWKOPOTIIMI CTPOK PO3IJISAY 1 BUPIMIEHHS aAMIHICTPAaTUBHOI
CIpaBH, MOCTATHIM JIsl HaJlaHHS cBoedacHOro (06e3 HEeBUIIpaBIAaHUX 3BOJIIKAHB)
CYJIOBOT'O 3aXHCTY MOPYIICHUX IpaB, CBOOOJ Ta IHTEPECIB y IMyOIIYHO-TIPAaBOBHX
BiIHOCHHAX [46].

Sk cBIAUMTH CyIOBa MPAKTHKA, MOBEIHKA, 30KpeMa, MO3MBava CYTTEBO
BIJIMBA€ HA TPUBAIICTH PO3TIIANY crpaBh. 3rimHO 3 4. 2 cT. 49 KACY ocobu, ski
OepyTh ydYacThb y cHpaBi, 3000B’s3aHI JOOPOCOBICHO KOPHUCTYBAaTHCS CBOIMH
MpolleCyaTbHUMHU TpPaBaMH 1 HEYXWJIBHO BHKOHYBATH MPOIECyalbHI O00OB’SI3KH.
OpHak TpaIUISAIOTBCS BUIMAJIKHU, KOJM CcaMe€ I[I03MBay 3asBJII€ YHUCIECHHI M
HEOOTPYHTOBaHI KJIOTIOTAHHS, OCKAap)Ky€ BCl MPOIECyalbHI pIlIEHHS TOIIO,
BHACJIIIOK YOO CTa€ HEMOKJIMBUM PO3B’S3aTH CIIPaBy Y HAMKOPOTIINM CTPOK.

YacTtkoBOo mpobiieMy HEIOTpPUMaHHS CTPOKIB PO3IJIANY CHpaBH BHACIHIJOK
37IOBKMBAHHSA TI03MBa4€M CBOIMHM TPOLECYyaJbHUMH TMpaBaMH CyI MOXKE
po3B’si3aTu, BUKOpUCTOBYIOUM Bcl 3akpimieHi B KACY mpouenypu. Hanpukinan,

BiAMoBiHO 110 4. 6 cT. 118 KACY ockapxeHHsI yXBaJli 3 NMUTAHHA 3a0€3MCUCHHS
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aJAMIHICTPATUBHOTO MIO30BY HE MEPEIIKOIKAE HOro moJaibioMy po3rasaay. Omxke,
70 amesAIifHOTO CYQy MOKHA HAMPAaBUTH OCKAp)KyBaHy yXBally i3 BUIAUICHUM
MaTtepiasioM W MPOJIOBXKUTH PO3TJIA CIpaBu. BomHOYAC OCKap)KEHHS YXBAJIH TPO
3QIMIIICHHS TI030By 0€3 pyXy BHUMAarae HaJaHHS amneslifHOMYy CYIy BCIX
MarepialiiB y cripaBi. ToMy cya MepIioi 1HCTaHIli MOBUHEH BUBa)XKEHO CTABUTHUCS
JI0 TIOCTAHOBJICHHS TTOAIOHOTO PIlIEHHS! i BUHOCUTH MOTO JIMIIE B TUX BUMAJKaX,
KOJIM XMOW TI030BHOI 3asiBU IEPEIIKO/KAIOTh BIIKPUTTIO MPOBAKCHHS 1 1X HE
MO>KHA YCYHYTH TiJ] 4ac po3risany cnpasu [157, c. 38].

Orxe, NABOASYM TIACYMKH 3a3HAYMMO, 110 B aJMIHICTPATUBHOMY
CYJIOUYHMHCTBI, JIe 3 CAMOT'0 CIIOYATKY 3aKjIaJeHO HEPIBHICTh MPOLECYaTbHUX CTOPIH
Ha BIMIHY, HAIPUKJIAJ, BiJ IIUBIJILHOTO CYJIOYMHCTBA, ITMTAHHS PO POJIb CY1y, Ha
HaIly JIyMKY, Ma€ OyTH BHPIIICHO OJHO3HAYHO — CYyJl € aKTUBHHM YYaCHHKOM
nporecy. AKTUBHA poJib CyAy B aJMIHICTPAaTUBHOMY CYJOUYMHCTBI BigoOpakae
0COOJMBOCTI MyOJIIYHOTO MpaBa, BIAMOBIAHO O SKUX JepKaBa, BUPIMIYIOUN CIIIp
MDK CTOpPOHAaMH, BHKOHYE pOJIb KOOpJIMHATOpa NyONiyHUX BigHOCHH. JlaHe
MOJIOKEHHST  «30aJlaHCOBY€» TOYATKOBE HEpIBHE CTAaHOBUIIE TMO3MBavya Ta
BIJINTOB1/1aua 1 CTABUTh CY/ B TaKe, MPH SIKOMY BiH 3B'SI3aHUM JI0BOJIAMU CTOPIH.

TakuM 4MHOM, MU MOKEMO CTBEPKYBATH, IO Jisl IPUHIIUITY 3MarajabHOCTI
CTOpIH B aJMIHICTPATUBHOMY CYJIOYHMHCTBI, Ha BIIMIHY BiJ IHIIUX BHJIIB
CYyIIOYMHCTBA, MOXJIMBA JIMIIIE 32 aKTHBHOI POJi B I[bOMY TMpOIECi Cydy, sKa
peari3oBy€eThCs Yepe3 MPUHIMI OQIllIHHOTO 3'SCYBaHHS BCiX OOCTaBWH Y CIIpaBi.
Cyn 3000B’s3aHUA BXUTH IependadyeHuX 3aKOHOM 3axOJ1iB, HEOOXITHHX IS
3'sICyBaHHsI BCiX OOCTaBMH Yy CHpaBi, y TOMY 4YHCII MO0 BUSBICHHS Ta
BUTPeOYBaHHS JOKa3iB 3 BJIACHOI IHIMIATUBU. AKTHUBHICTH CyIy, SIKa JO3BOJISIE
HOMY TIPOSIBIISITH 1HIIIATUBY TIPW 30MpaHHI JI0Ka3iB €, HA HAIIY ITYMKY, JIOT14YHOIO
moOyZ0BOI0  aJAMIHICTPATHBHOTO CYAOYMHCTBA, IO JIO3BOJISSE HA TPAKTHII
HAWOUTBIII TIOBHO BCTAaHOBJIOBATH OOCTaBWHU, SKI Majld MiICIIE B MHHYJIOMY 1

BUHOCHUTH 3aKOHH1 1 OOTpPYHTOBaHI PIllICHHS.
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BuCHOBKHM /10 APYroro po3aiiry

1. AkieHTOBaHO YyBary, IO B 3aKOHOJABCTBI YKpaiHM BIJACYTHIN
yHI(pIKOBaHUHN TEpeNiK Cy0’€KTIB BIAJHUX MOBHOBAXXEHb, y 3B 3Ky 3 UMM MpHU
BHU3HAUYEHHI1 MEBHOTO OpraHy, sIK TaKOro cy0’€KTa B paMKax aJMIHICTPaTUBHOTO
CYIOYMHCTBA CJIiJ] BUXOJUTH 3 HOTO CTaTyCy Ta 3MICTYy MOTO MOBHOBAXCHbB, IO
BCTAHOBJIIOIOTHCS  BIAMOBIIHUMH  HOPMATUBHO-TIPABOBUMH  aKTaMH,  SKi
PErIAaMEHTYIOTh HOTO JIISUIBHICTb.

2. BbOadaerhcsi, 10 TOJIOBHOIO O3HAKOK) OpraHy Jep>KaBHOI BIaaH, sKa
BIIpI3HSA€ HOro BiJl 1HIMIMX CYO’€KTIB MyOJIYHOrO aaMIHICTPYBaHHS B paMKax
aJMIHICTPAaTHBHOTO TIPOIIECY, € HASBHICTh HOPMATHBHO 3aKPIIJICHUX JICPKABHO-
BJIQJHUX TOBHOBAXEHb, a TAKOX CICHIAJIbHUX MEXaHI3MIB Ta 3aco0iB s iX
peamizamii. Taki opraHu MOXyTh OOHMpaTHUCh abO CTBOPIOBATHUCH JIEPKABOK Y
BCTAHOBJICHOMY TOPSJIKY, MalOTh BIATIOBIAHY OpraHizalliiiHy CTPYKTYpPy Ta CBOE
MICIIE B CUCTEMI JEP>KaBHOTO arapary.

3. Big3Hauaetbcs, MO0 HAa CHOTOAHINIHINA JEHb B 3aKOHOAABCTBI YKpaiHH
BIICYTHE YITKE pO3MEKYBaHHS TOHATH «IOCAT0Ba» Ta «CIYX)OoBa» ocoba.
BizncyTHICTh €1UHOTO MIAX0Y y BPETYIIOBaHHI JAHOTO MUTAHHS YaCTO HEraTHUBHO
MO3HAYAEThCSI HA TPAKTHI[l 3aCTOCYBaHHS BIAMOBIIHUX HOpM. [[ns 3’sicyBaHHS
BIJIMOBIIHMX TIOHATh NPHU BU3HAYCHHI CTOPOHHW B aJMIHICTpaTUBHIN cCIpaBi B
KOXXHOMY KOHKPETHOMY BHIIQJIKy CJIiJI BpaxOBYBaTH ITOJIOKCHHS BIIMOBITHUX
3aKOHOJIaBYMX aKTiB, 30KpeMa 3akoHy Ykpainum «lIpo nepxaBHy CIy)Oy»,
KpuMminanesHoro kojekcy YKpaiHU TOIIO, a TaKOX CYJOBOI MpakTHKU Buiroro
aZMiHICTpaTUBHOTO cyny Ykpainu Ta BepxosHoro Cyny Ykpainu.

4. Buznaueno, mo Kojekc agMiHICTpaTHBHOTO CYJOYMHCTBA YKpaiHU IpHU
BU3HAYCHHI CTaTyCy Cy0’€KTa BJIaIHUX MOBHOBAXEHb OMEPYE MOHATTIMH «OpPTaH
MICIIEBOTO CAaMOBPSITYBaHHS, OT0 TIOCAI0OBA YU CIyKO0Ba ocoba». O4eBUAHO, 110
«TepuTOpiaTbHa TPOMaaa» cama Mo coll HE € Hi «OpPraHOM», Hi, THM OUTbIIE,
«IOCAIOBOIO» UM  «CIYykO00BOIO» 0co00r0. Xouda BIAMOBIIHO 10 3aKOHY
TepuTOpiayibHA TPOMaJia ceja, Ceaulla, MICTa € MEPBUHHUM CY0’€KTOM MICIIEBOTO

CaMOBpSsI/TyBaHHs, OCHOBHUM HOCIEM HMOTO (PYHKIIIH 1 TOBHOBaXKE€Hb. AJI€ JOTTYHUM
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BOAYaeThCsl, 10 aJAMIHICTPATUBHUI MO30B MOXE€ OYyTH MOAAHO TUIBKH IPOTH
BIJIMOBITHOTO MPEICTABHUIIBKOTO OpraHy YW IOCaJ0BOI 0COOM, SKI fKpa3 1
peaizoBYIOTh BIaJ{H1 IOBHOBAKEHHS BIATOBIHOT I'POMA/IH.

5. 3’scoBaHO, 110 OAHIEID 3  OCOOJMBOCTEM  agMIHICTPATUBHOTO
CYIOYMHCTBa B YKpaiHi € Te, MO0 Cy0 €KT BIAJHUX MOBHOBAKEHb TaKOX MOXKE
OyTH mO3MBayeM B OKpPEMHUX KaTeropisx crpas. Biamosinayem B JaHOMY BUIAIKY
BUCTYNAlOTh (Pi3UYHI 1 FOPUIUYHI 0COOH, 00’ €IHAHHS TPOMAJISH SIK1 HE Cy0’ €KTaMHu
BIaIHUX TIOBHOBaXX€Hb. (OCOOMMBICTH B TOMY, IO BOHH MOXYTb OyTH
BIAIMIOBiJa4aMK JIMINIE 32 IO30BaMH CYO’ €KTa BIQJHUX TOBHOBaXCHb. BHUHATOK
CTaHOBJISITH CIPaBH TMOB’sI3aHI 3 BHOOPYUM IMPOLIECOM YH pedepeHayMoM, e
BIJINIOB1/IauaMK, Y TOMY YHCJI1 32 MO30BOM OCOOH, siKa HE € CyO €KTOM BJIAIHUX
NOBHOB&)XEHb, MOXYTb OyTH 3aco0uW MacoBoi 1H¢opMalii, iHpopMmaliiHi
TBOPY1 TpAIliBHUKHA 3ac00iB MacoBoi iHQopmarllii ta iHGOpMAIlIHHUX areHTCTB,
KaHIMJIATH, iXH1 T0BIpeH1 0cobu, mapTii (0JI0KH), MiclIeBl opraHizallii napTii, ixHi
ocaJoBl 0coOM Ta yIMOBHOBa)K€H1 0COOM, IHIIIATUBHI Tpynu pedepeHaymy, iHIIi
cyO'ekTu 1HimiroBaHHSA pedepeHaymy, odimiiiHi crmocrepiradi Bix CyO0'€KTiB
BHOOPUYOTO MPOIECY

6. CtBepaKyeTbcs, MO B JCSKUX BHUIAJKAX MOXKE BUHUKATH XHUOHE
ysBlieHHs, 1m0 Kojaekc aaMiHICTpaTHBHOIO CYIOYMHCTBA Tependadae BUIAIKH,
KOJIM B  QAMIHICTPAaTHBHOMY CylIi  MOXYTh BHHUKATH  TIPOLIECYaTbHI
MPABOBITHOCHHM 3 TaKUM CyO’€KTHHUM CKIIaJIOM, KOJIM 1 TIO3WBay 1 BIATIOBIIAY €
Cy0’€KTOM BIaJHUX MOBHOBa)KEHb. Big3HauaeThCs, M0 HE3BAXKAIOYU HA TE, IO B
nepen0ayeHuX 3aKOHOM BHIMAAKaxX aJAMIHICTPAaTUBHY CHOpaBy MOXe OyTH
MOPYLIEHO HE JHMIIE TO3MBayeM, ajieé il MPOKYypOpOM, IHIIMMH OCOOaMH, SIKUM
HaJlaHE TIPABO 3aXMINATH TMpaBa i CBOOOAM IHIIHUX OCIO, MO3WBAYEeM 3aBXKIU €
ocoba, Ha 3axWCT TMpaB, CBOOOM 1 IHTEpPECIiB SAKOI TIOPYIIYEThCS TaKa
aJMIHICTpaTUBHA CIIPaBa.

7. 3’scoBano, mo Kogekc aiMIHICTpaTUBHOI'O CYJIOUYMHCTBA YKpaiHU HE Ja€

BU3HAYEHHSI KJIOMOTaHHS B aJMIHICTPAaTUBHOMY MpOBaKeHHI. BpaxoByiouu
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3arajbHi TIOJIO)KEHHS 3aKOHOJABCTBa MPO 3BEPHEHHS TPOMAASH, a TaKOXK
MpoIeCyalIbHY MPAKTUKY 3asBJIICHHS KJIOMOTaHb B aAMIHICTPATUBHOMY TpOLIEC] i
KJIOMOTAHHSM B a/IMIHICTPATUBHOMY CYJIOYMHCTBI, HA Hallly AYMKY, CJI1J PO3YMITH
3BEpPHEHHSI YYaCHUKIB aJMIHICTPATUBHOTO MPOLECY 0 CyAy 13 MPOXaHHSAM IIPO
copustHHs 'y peanizauii 3akpimiennx KAC Vkpainu iX mpouecyanbHUX MpaB 1
000B’sI3KIB MiJl Yac MPOBAKEHHS Y KOHKPETHIN aJMIHICTPaTUBHIN CIIpaBl 3 METOIO
3aXHCTY CBOIX IpaB, CBOOO/] Ta IHTEPECIB.

OcoOnuBOCTMU  KJIONOTaHb B @JMIHICTPAaTUBHOMY  CYJOYHHCTBI
BiZI3HAYAETHCS, TO-TIEPIe HASBHICTH MOMKJIMBOCTI 3BEPHYTHCH 3 KJIONMOTAaHHSIM Yy
OyIb-SIKOr0 y4yacHUKa aMIHICTPATUBHOTO MPOIECY, @ HE TUIbKU CTOPIH; MO-Apyre
KJIOTIOTAHHS 3aBXKIH 3BEpHEHE JI0 CYAY 1 TUIbKH CYJ YIIOBHOBAXCHHI BUPIITYyBaTH
Horo momanblry peati3allito — 3aJI0BOJIBHATH YU HE 33I0BOJBHSTH.

3anponoHOBaHO MiJ TPUMHUPEHHSIM CTOPIH B  JAMIHICTPAaTUBHOMY
CYJIOYMHCTBI PO3YMITH MpOLECYaATbHUN IOPUANYHUN (aKT JOCITHEHHS 3TOJU MK
CTOPOHAMH aJIMIHICTPATUBHO-TIPABOBOT'O CIIOPY, 110 BUSBISAETHCSA B iX B3aEMHOMY
BOJICBHSIBJICHHI HAa TPOBEICHHS MPOIEAYPHU NPUMHUPEHHS, YKIAIEeHHI MHUPOBOT
yrojau Ta nepenadi ii Ha 3aTBEPXKEHHSI 0 KOMIIETEHTHOTO cyny. BOauaeThces, 1o
70 YrOoJIHM TPO NPUMHUPEHHS B QJAMIHICTPATUBHOMY CYJOYMHCTBI NMOBUHHI OyTH
BKJIFOUEHI JIii, TPO 5AKI JIOMOBHWJIMCH CTOPOHH, SKi BHUPINIWIN MPUITHHUTH
Cymepeuky B cyaAl. 3 00Ky rpoMaasiHUHA TOMyCTUMUM Oynie BiIMOBa Bij Oa)kaHHSA
3axXWIIaTH CBOi MpaBa B Cyxdl, a 3 OOKy opraHy Biaau JOOpOBUIbHA 3rojfa Ha
3MIACHEHHST Oyab-sSKUX MAii, 1m0 OyIyTh BIAMOBIZATH IHTEpPEcam CTOPIH, TOOTO
B3a€MOBUT1THICTb.

8. 3’scosano, mo 3akoH Ykpainu «IIpo HarionanbHy nosiiiro» He Haaise
MOJIIEHCHKOTO MOBHOBAXEHHSIMH LIOJ0 3/A1HCHEHHS NIPUBOAY B OyAb SIKOMY BU1
CyJIOBOTO TIPOIECY, B TOMY UYHCII aJAMIHICTPaTHBHOTO, a TakKi OOOB’S3KH
BU3HAYAIOTHCS JIMILIE Taly3eBUM IMPOIECYalTbHUM 3aKOHOAABCTBOM. 3 OISy Ha
3a3HaueHe, BOAYa€eThCs 3a JOIUIbHE TONMOBHUTHU 4. 1 cT. 23 3akony Ykpainu «IIpo

HamionaneHy modimito» m. 9-1 HacTymHOTO 3MICTY:
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«9-1) y Bumagkax 1 MOPSAKY, BU3HAYEHUX 3aKOHOM, 32 BMOTHBOBaHUM
pILIEHHSM YIIOBHOBaXEHOI0 Oprany abo mocajoBoi ocoOu 311iCHIOE MpuUBia OciO,

J0 AKHX BIH 34aCTOCOBYETLCA».
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PO3/ILT 111
MPOLECYAJIbHI OCOBJUBOCTI 3MATAJIBHOCTI CTOPIH B
AJIMIHICTPATUBHOMY CYJOUYUHCTBI

3.1. [okazyBaHHs $IK 3aci0 [0BeJeHHA MO3MUiI CTOPiH B
aAMIiHICTPATUBHOMY CyIOYHHCTBI

['onoBHUM  3aBHaHHSAM  aQJAMIHICTPAaTHBHOTO CYJOYMHCTBA SK Tay3i
IpolleCyalIbHOTO TipaBa, Oe3MepedyHo, € PO3TJA] Ta BHUPIIMIEHHA MyOJIi1dyHO-
PaBOBOTO CHOpPIB, y SIKUX X0o4a O OJIHIEI 31 CTOPIH € CYO’€KT BIaJHUX
NOBHOB&)XCHb, Y PETJIAMCHTOBAHOMY 3aKOHOM IOPSAAKY, TOOTO BCTaHOBJICHHS
ictTuHu y cnpasi. lle 3aBgaHHs 371HCHIOETBCS B TPOIECI CYJOBOTO PO3IIISALY B
pe3yibTaTi Mmi3HaHHS 00CTaBUH CIIPaBH, TOOTO CYJOBOTO JIOKa3yBaHHS.

Jlyist Toro 1mo6 mpaBUIBHO M CBOEYACHO PO3TJIAHYTH 1 BUPILIIUTH MPABOBUMN
CHIp MO CYTi, 3aXMCTUTU TMOPYIIEHI YU OCIOPIOBaHI MpaBa, CBOOOJM Ta 3aKOHHI
1HTEepecH, Cyay HEOOXITHO, TMO-TIepIle, BCTAHOBUTH OOCTAaBUHU CIpPaBH, TOOTO
OTPUMATH JOCTOBIPHI 3HAHHA TPO IIi OOCTAaBUHHM Yy PE3yJibTaTli MPOBEICHOIO
poliecy; Mo-Ipyre, IpaBUiIbHO KBaliikyBaTH I1i 0OCTaBHHU (BH3HAYUTH HOPMH
npaBa, SKi MalOTh 3aCTOCOBYBATHCH); MO-TPETE, MPABIIHHO 3aCTOCOBYBAaTH HOPMHU
MaTepiajJbHOIo MpaBa 10 BCTAHOBJICHUX O0CTaBHUH.

[IpoGnemaTnka moKa3yBaHHS B aIMIHICTPAaTUBHOMY CYJOUYMHCTBI BCE III€ HE
MOBHOIO MIpPOIO JOCIIKEHa, OCKUIBKM CTBOPEHHS Ta MOYAaTOK (DYHKIIIOHYBaHHS
aAMIHICTpaTUBHUX CyAiB B YKpaiHi BigOynoCch BIIHOCHO HeJaBHO. Tomy
BU3HAYCHHS CYTHOCTI Ta OCOOJMBOCTEH JOKa3yBaHHS B aIMIHICTPATUBHOMY
CYyIIOYMHCTBI YKpaiHu, po3poOKa apryMeHTOBAaHUX MPOMO3UIIINA Ta PEKOMEHIAIlii
OJI0 HOTO0 YJOCKOHAJICHHS MAa€ BEIWKE SK TEOPETUYHE, TaK 1 MPAKTUIHE
3HAYEHHs, OCOOJIMBO B YMOBAaX peaiizallii IpUHIIUITY 3MarajbHOCTI CTOPIH.

CyuacHe mpoliecyaibHe 3aKOHOJABCTBO YIEBHEHO Ma€ BIAXOAUTH Bia
MOKJIAJIJaHHS. Ha CyJ CJIIYUX OOOB’A3KIB, BIIBOJSIYM TOJOBHY POJb y JOKa30Bii

JUSTTBHOCTI 0co0aMm, skl O0epyTh yuyacTh y cnpasi. [Tutanns mpo Te, XTo 1 ik Oepe
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y4acTh y MpoOIleCl JOKa3yBaHHS, SIKi 3aCO0M BUKOPUCTOBYIOTHCS B JIOKa3yBaHHI,
AKUU TOPSJOK JIOKAa3yBaHHS, IO BIAOYBA€TbCS B pa3l MACHUBHOCTI YYaCHHKIB
MPOLIECY 1 HEJOCTATHOCTI JOKa3iB — OCHOBHI SIK Y TEOpii JIOKa3yBaHHS, Tak 1 B
CYIOBil TmpakTuii. TakuM YHMHOM, y CY4aCHUX YMOBaX BHBYCHHS IPOIECY
JI0Ka3yBaHHS CTA€ MPOCTO HEOOXITHUM.

Ha cranii cynoBoro noka3yBaHHS TMO3MIIli [MO3MBaYa ¥ BiANOBizaya
3pIBHIOIOTHCS, OCKUTBKM CTOPOHHM MAlOTh PiBHI MPOLIECYyalIbHI MpaBa Ta 000B’SI3KHU.

Pazom 3 TUM mo3uBau, HagABIIM JOKa3W CyJAy Ha CTajii opraHizamii
CYJIOBOTO TpOIIECYy 1 BBaXKAIOYHW, IO HOTO0 TO3WINS € TPAaBOBOKD, AKTHBHO
KOHTPOJIFOE TIPOIeCyalibH1 [ii BiJMOBia4a 3 TOYKH 30py HAJAHHS OCTaHHIM
3arepedeHb Ha IMO30B Ta JI0Ka3iB Ha MiTBEPKEHHS CBOET IPABOTH.

BinnoBigau Ha crajii 1o0ka3yBaHHS IIJIECIIPSIMOBAHO MPOTHUIIE K JOKa3aM,
SKi HaJaB T03WBadY, TaK 1 MpPEAMETy CHOpYy, MNPUPOII HOTO BUHHUKHCHHS,
OOTPYHTOBYIOUM CBOIO TO3WIIIIO SK TPABOBY, HABITh 1 3a BIJCYTHOCTI y HBOTO
70Ka3iB. Y IIbOMY MOJIATAE CYTh MO30BHOIO MPOBAKEHHS, Y SIKOMY TOKa3yBaHHS €
[IEHTPOM CYJOBOTO TPOIIECY B YCIX MPOIECYaJbHUX Tally3iX IpaBa, KOJIU CHIp
BEJIEThCS SIK 3a HABHOCTI JIOKa3iB, TaK 1 3a iX BIACYTHOCTI [67, c. 64].

KoxxHa cTOopoHa MNOBHMHHA MaTH IIpaBO PO3KpHBATH IH(OpMAIilO0 Ti€r
MIpO10, SIKy BBaXKa€ 3a HeoOXinHy. [Ipuuomy poOUTH 1€ YCBIIOMIICHO, 3HAIOUH, 110
HEIOBHE Ha JIaHHS Cyay iH(popMaIlii MOXe CIPUIMHUTH HECTIPUSATINBI HACTIIKH Y
BUTJISIII BU3HAHHS CYAOM OOIPYHTOBAHOI MO3WINI MPOTUIIEKHOI CTOpoHH [78
c. 313].

Konekc amMiHiCTpaTUBHOTO CyJIOYMHCTBA YKpaiHM HE MICTHTH Ae(iHIIii
MOHATTS Joka3zyBaHHs. [Ipote 3 anamizy nonoxeab KAC Ykpainu MoxHa 3pooutu
BHCHOBOK TPO T€, IO JOKAa3yBaHHS — IIe Tpolec 30WpaHHs, TMOJAHHS, OIIIHKU
JI0Ka3iB aIMIHICTPATUBHHUM CYJIOM Ta YYaCHUKAMHU aIMIHICTPATUBHOTO MPOIIECY.

Astopu KomenTaps Konekcy anMiHiCTpaTUBHOTO CyIOYMHCTBA Y KpaiHu i
JIOKa3yBaHHSAM B aJMIHICTPAaTUBHOMY CYJOYMHCTBI MPOMNOHYIOTH PO3YyMITHU

BpEryJibOBaHy MPaBOBUMH HOPMAaMH JISJIBHICTh aJMIHICTPAaTUBHOIO CYyIy Ta
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YYaCHHKIB a/IMIHICTPATUBHOI'O MPOLIECY LI0A0 30MpaHHs 1 3aKpIIVICHHS, IEPEBIPKU
1 OITIHKY JT0Ka3iB [47, c. 280].

Hanpuknan, M. Llredan mig nokasyBaHHSM BU3HAYa€ MPOLECYaTIbHY 1
pPO3YMOBY  JISJIBHICTH ~ CYO’€KTIB  JIOKa3yBaHHS, sKa  BiIOyBaeThcsl B
YPETYIHOBAaHOMY MPOLIECYAIbHOMY MOPSAIKY 1 COIPSIMOBaHa Ha 3’ CyBaHHS MIHCHUX
o0CTaBUH CIIpaBU, IpaB 1 OOOB’SI3KIB CTOPIH, YCTAHOBJIEHHS MEBHUX OOCTAaBHUH
NIIIXOM CTBEPDKCHHS IOpUAWYHUX (HaKTiB, 3a3HAYEHHS JIOKa3iB, 30WpaHHS,
BUTpEeOYBaHHSI, TOCHIJIKEHHS 1 OI[IHKU JT0Ka3iB [177, c. 249].

Hartomicte B. MatBiiiuyk Ta [. Xap BBaxaroTh, 110 JOKAa3yBaHHS — II€
NOJIaHHA JUIsl aHalli3y cyay MeBHOi iHdopmanii mpo meBHI mojii, Aii abo craH
(ropuiiyH1 0OCTaBUHM),II0 3IHCHIOIOTh Cy0’ €KTH, AKI OEpyTh y4acTh y pO3TJIsAL
crpasu [91, c. 787].

butbmiicTe  HayKOBIIIB BBaXKarOTh, IO TMPOIEC JIOKa3yBaHHSI — 1€
IpollecyalibHa,pO3yMOBa JISUIBHICTh CYJAy Ta YYacCHHKIB aJMiHICTPaTHBHOIO
IpolIecy, IO MoJsITrae y 30upaHHi, BUTpeOyBaHHI, IEPEBIpIIi Ta OIIHIII JOKa3iB, K1
MAalOTh 3HAYEHHS JIJISl BUPIIICHHS CIIPaBH.

JlokazyBaHHA — [ISJIBHICTh CKJIQJHA, SIKA PO3MANA€ThCS Ha OKpeMi,
OB’ s13aH1 MK COOOO Mi3HABaJIbHI aKTH IIOJ0 BUPIIICHHS OKPEMUX 3aBJIaHb, J0
BCTAHOBJICHHS OKpEMHX OOCTaBWH, IO MIJJISATAIOTh JOKa3yBaHHIO MO cCIpaBi. Y
IIbOMY BHUIIAJKYy HE ICHYE TBEPJIOi MOCIITOBHOCTI €TaIiB, SKIIO HE BBAXKATH, IO
30MpaHHs W HaJlaHHS JOKa3iB 3aBXKIU € BUXIJIHUM MOMEHTOM JIOKa3yBaHHS. [HIIII
€IEeMEHTH  JOKa3yBaHHA  TNepeOyBaloTh y  PYXJIUBOMY  J1aJ€KTHYHOMY
B3a€MO3B’ 13Ky MK CO00I0.

Hampuknag O.M. JlyOeHKO $K TIpaBOBY KAaTeropil0 JOKAa3yBaHHS B
aJMIHICTPAaTUBHOMY CYAOYMHCTBI BHU3HA4Ya€ SK BPETYIHOBAHY MPOIECYyaTbHUM
3aKOHOJABCTBOM, MIATOPSAKOBAHY 3aKOHAM JIOTIKH JisIIBHICTH, CIPSIMOBAaHY Ha
BCTAHOBJICHHS 00 ’€KTWBHOI ICTUHW B QJMIHICTPATUBHIN CHpaBi 1 TPUAHATTS
OOIpyHTOBAHOIO 1 3aKOHHOTO pimeHus [31, ¢. 12].

B. B. I'opaeeB 10X01uTh BUCHOBKY, 1110 JI0Ka3yBaHHS B aIMIHICTPATUBHOMY

CYJIOYMHCTBI — 11€ IOJaHHS JJIs aHaNi3y cyay iH(opMallii npo neBH1 mojii, Aii abo
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cTaH (TIOpuaUYH1 0OCTABUHM), SIKY HAJAI0Th Cy0’ €KTH aJAMIHICTPAaTUBHOTO MPOIIECY,
9yl BUTpeOyBaHHSA CYIAOM Takoi 1H(popMallii 3a KIOMOTaHHAM Oci0, siKi OepyTh
y4acTb y cipaBi, a00 3a BIACHOIO 1HINIATUBOO cyay [19, c. 8].

O.B. YMHOBa, HanpukiaJ, NPONOHY€E albTEPHATUBHE BU3HAYEHHS MOHATTS
«JI0Ka3yBaHHS B aJMIHICTPAaTUBHOMY IPOIIECI» — II€ MOJAHHS JJIsI aHali3y Cyny
iHopMarlii npo neBHi nmoaii, Aii ado craH (rOpUAUYHI OOCTABUHM), 110 HAJAIOTh
Cy0’€KTH aIMIHICTPATUBHOTO MPOIIECY, Y BUTPEOYBAaHHS CyJIOM Takoi iH(opmarlii
3a KJIOMOTaHHSIM OCi0, skl OepyTh y4acTh y CIpaBi, a00 3a BJIACHOIO IHII[IaTHBOIO
[163, c. 10].

Ha ocHoBI aHamni3y pi3HUX MIIX0/IB, MM MOKEMO 3aIIPOIIOHYBATH aBTOPCHKE
BU3HAUCHHS JIOKa3yBaHHSA B aJMIHICTPAaTUBHOMY CYJOYMHCTBI, TiJ SKHM
NPOTIOHYETBCS ~ PO3YMITH  BpPETYJIbOBaHY  aJMIiHICTPATUBHO-MIPOLIECYaTbHUMHU
HOpMaMH AISUTBHICTH CY0'€KTIB I0Ka3yBaHHS, CIPSIMOBAHY Ha 30MpaHHs, MOJIaHHS,
OIIHKY, OIJIsII,3a0€3MedYeHHs, JOCII/DKeHHS, BHUTpeOyBaHHS ab0 THMYacoBe
BUJIYYEHHS JO0Ka3iB 3 METOIO 3 ACyBaHHS 00’ €KTHUBHOI ICTHHHM Ta CIPAaBEIJIMBOTO
BUPIIIEHHS MyOJIIYHO-TIPAaBOBOTO CIIOPY.

dakTopoMm, SKUH B 3HAYHIA Mipl JETEPMIHYE TIOBEIIHKY CYO'€KTIB
JI0OKa3yBaHHs, € HOTO I11J11 K1, B CBOIO YEPTY, 3aJIeKaTh BiJl MOJOKEHHS CY0'€KTIB B
mpoieci 1 B myOJiyHO-TIpaBOMY cropi. BakiuBy poiib TYT BiJirparoTh
IICUXOJIOT1YHI yCTAaHOBKH — IHTepecH cy0’ekTa aokazyBaHHSA. Hampukmam s
IPOKYpOpa, KU 3BEpHYBCS 3 IMO30BOM, JOKAa3yBaHHSA y CIpPaBl HOCUTh YHCTO
MpoIeCyaIbHUIN 1HTEpec. SIKIIO BiJMOBiIHA BUMOTA 3asBJICHA IMO3WBAYEM, IIPABO
AKOro 0e3MmocepeHbO MOPYIICHO, — JIOKa3yBaHHS, MEpIl 3a BCE, COPSIMOBaHE Ha
peamizaiifo HOro MarepiaJbHO-TIpaBOBOrO iHTepecy. JlokazyBaHHS TIpU CBOil
TISUTBHICHIA CYTHOCTI BCE K SIBJISIETHCSI 3arajbHO MPOIECYyaTbHUM SIBUIIEM. ToMy
MeTa JI0Ka3yBaHHS B MIMPOKOMY CEHC1 MOBMHHA BIATIOBIIATH METI BiAMPABICHHS
npaBocynas. Ane, SKII0O B SKOCTI OCTaHHbOI MOJKHAa HAa3BaTU CIPABEJIMBE
BUpPIIICHHS CMpaBu, TO (OPMYJIIOIOUM METYy JIOKa3yBaHHsS, HalyacTiiie
CXWJIIOTBCSI 7O BCTAHOBJICHHS ICTMHU Yy CIpaBl, $K KIHIEBOrO pPE3ylbTaTy

BUPIILICHHS aAMIHICTPATUBHO-TIPABOBOIO CIIOPY.
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Sk 3a3HayaeThbCcs B HAYKOBIM JliTepaTypi, MpoLeCc [OOKa3yBaHHS B
aMIHICTPAaTUBHOMY CYJIOBOMY IPOIIECI 3/IIMCHIOETHCS Y CYBOPIM MOCIIIOBHOCTI 1
CKIQJA€ThCsl 3  B3aEMOOOYMOBJIEHMX Ta  B3a€EMOIIOB’SI3aHUX  CJICMCHTIB
JOKa3yBaHHS

- (dopmyBaHHS TpPEAMETY JIOKa3yBaHHS (BU3HAYA€TbCS KOJO (PaKTiB, fAKi
BXOJIATH JI0 MPEIMETY JIOKa3yBaHH:, IX BUSBJICHHS Ta 30MpaHHS);

- TIOJIaHHS JIOKa3iB;

- JIOCJIIJIPKEHHS Ta OIlIHKA JI0Ka3iB.

[Ipenmer nokazyBaHHS — L€ CYKYNHICTh (PaKTIB MaTepiajJbHO-TIPABOBOIO 1
NPOIECYATBHOTO XapaKTepy, SKi MiIAraloTh BCTAHOBJICHHIO JIJII BUPIIICHHS
aJMIHICTPATUBHOI CIIPaBU MO CYTI 1 Ha MI3HAHHSA SIKUX CIPSMOBaHa BCS JOKa30Ba
TISUTBHICTH Cyay 1 0ci0, Kl 6epyTh ydacTh y crpasi. [IpegmeToMm goka3yBaHHS B
aJMIHICTPaTUBHUX CIpaBaX BUCTYNAalOTh OOCTaBMHU, HA SKHX I103MBAY
OoOTpyHTOBYE CBOi BUMOTH (MiJCTaBa aJMIHICTPATUBHOTO MO30BY), 0OCTaBUHU, HA
SKUX BIJINOBia4 OOIPYHTOBYE CBOi 3amepedeHHs (MIACTaBU 3alepeyeHHs ); 1HII
oOCTaBUHHU, SIKI MalOTh 3HAYEHHS JJIsI MPaBWJIBHOTO BHpIlIEHHS cripasu [174,
c. 1023].

Jloka3oBa AiSIBLHICTH CTOPIH Ta 1HIIHMX OCi0, SKi OEPYTh y4acTh y CIIpaBi, 3
TOYKH 30PY BCTAHOBJICHHS ICTHMHH Yy CIIPaBl Ma€ Ha METi1 HaJaHHS HEOOXITHHUX IS
I[LOTO TAHUX.

AJne ciii BiI3HAYUTH, IO ITiJT TIOJJAaHHSAM JO0Ka3iB HE 30BCIM BIPHO PO3YMITH
JuIIe iX TeXHIYHE HaJlaHHA B MaTepiajiv CIpaBu. 30KpeMa, Cy0'€eKTy JOKa3yBaHHSI
70 TIOJIaHHA JI0Ka3iB HEOOXIMHO iX oTpuMaTu. B ropuanuHiil HayIi BiIMOBITHY
TISTBHICT HA3WBAIOTh 30MpaHHSAM J0Ka3iB. CTopoHaM TakKoXX HEOOXITHO
OOTpYHTYBaTH iX HAJIGKHICTh Ta JIOMYCTHMICTh, IO YacOM BHMAara€ OLIBIIUX
3yCWIIh, HIXK 30MpaHHs A0Ka3iB. Bei 111 TOT1UHI 1 TEXHIYHI omeparrii cipsiMOBaHI Ha
BHPIIIICHHS 3araJIbHOTO 3aBJaHHS — BJacHE IOJAaHHS JIOKa3iB y aIMiHICTPAaTUBHY

CIIpaBy.
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BaxxnmBo0 yMOBOIO TPUHHSTTS 3aKOHHOTO Ta OOIPYHTOBAHOTO PIIICHHS B
aAMIHICTPAaTUBHOMY CYJOYMHCTBI € oOIlliHKa Joka3iB. lle oguH 13 eneMeHTIB
JOKa3yBaHHS, 1[0 BUKOPUCTOBYETHCS 3aBXKIH MTPU BCTAHOBJICHHI ICTHHM T10 CITPaBI.

Cya oLiHIOE J0Ka3M, 5Kl € y CIpaBi, 32 CBOIM BHYTPIIIHIM NEPEKOHAHHSM,
110 TPYHTY€EThCA Ha iX 0e3mocepeIHbOMY, BCEOIYHOMY, TIOBHOMY Ta 00'€KTUBHOMY
nocaimpkeHHl. Hisiki joka3u He MaroTh A1 CyAy Hamepen BCcTaHoBieHO1 cui. Cya
OI[IHIOE HAJICKHICTh, JOMYCTUMICTh, JOCTOBIPHICTh KOXKHOTO JOKa3y OKpeMo, a
TaKOX JIOCTaTHICTh 1 B3AEMHHUI 3B'I30K JOKa31B Y iX CYKYIHOCTI.

Ouinka J0ka3iB 0€3 CyMHIBY € pPO3YMOBOK MisibHICTIO. Bona mimgmsirae
3aKOHOMIPHOCTSIM 3arajlbHOr0 TMPOIECY IM3HAHHS 1 3aKOHAM JIOTIKH, OCKLIbKHU
CBOEIO0 METOI0O Ma€ JOCSITHEHHS ICTMHH, OJHAK 0e3 OIIHKH J0Ka3lB HEMOXKINBO
30MpaTH, TOCTIKYBATH JOKa3W Ta IPUUMATH MPABUIBHE PIlICHHS.

O1iHOYHI TIPOIIECH IYMKH B IPOIIECI JOKA3YBAHHS 3aBXIH MPOSBISIOTHCS Y
KOHKPETHUX TMPOIECYyaIbHUX MisX, 10 TWAJAI0ThCS B OKPEMHUX Mepiofax
IPaBOBOMY PETYJIIOBaHHIO, TOOTO MIAMANaOTh MiA Ait0 HOpM mpaBa. [IpaBoBa
CTOpOHA OIlIHKM JIOKa31B BHUPAXa€TbCcsl B TOMY, IO JIOT14HI omepairii
3MIMCHIOIOTBCA CYO’€KTaMH  aJMiHICTPATUBHO-TIPABOBUX BIIHOCHH; BHUBYECHHIO
IiUSITaloTh JIMIIE JIaHi, OTpUMaHI B Iepea0adyeHOMYy 3aKOHOM IOPSAKY, MeTa
OIIHKHU HE JIOBLIbHA, a BU3HAUEHA 3aKoHOM [163, c. 14].

JlocmiKeHHsI T0Ka3iB 3A1HCHIOETHCS BXKE O€3MOCEPEIHBO ITiJ Yac CYJ0BOTO
PO3MIISAAY CHpaBH, 1 Ma€ CBOI OCOOIMBOCTI 1 OKpeMUI MOPSAIOK, B 3aJI€KHOCTI BiJl
BHJIYy JI0Ka30BOi iH(opmarii Ta 3aco0iB gokasyBaHHsA.Came Bim NpaBUIBHOI
noOyI0BH JOCTIPKEHHS JTOKa31B 3aJICKUTh YW BUTPAE CTOPOHA CIpaBy YH HI.
BaxnmBo mepexkoHaTH aaMIHICTpPATUBHUI CyJ B JIOCTOBIPHOCTI 1 3HAYMMOCTI
JIOKa3iB JIJIsl BUPIIIICHHS CIIPABH.

3rigHo ct. 69 KACY noka3zamu B afMiHICTPATUBHOMY CYJIOYHHCTBI € OyIb-
AKi paKTUYHI aHi, HA MIACTaBl SIKUX CYyJl BCTAHOBIIIOE HASBHICTh 200 BiJICYTHICTH
0o0CTaBuH, 110 OOIPYHTOBYIOTH BUMOTH 1 3amepedyeHHst 0ci0, siki OepyTh y4acThb y
CrIpaBi, Ta IHIII OOCTAaBMHM, II0 MAIOTh 3HAYEHHS JJIsl MPABUIBHOTO BUPIIICHHS

cipaBu. Lli maHi BCTAaHOBIIOIOTHCSA CYJOM Ha MiJICTaBl MOSCHEHb CTOPIH, TPETIX
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oci0 Ta iXHIX MpeJCTaBHHUKIB, MMOKAa3aHb CBIAKIB, MUCbMOBHUX 1 PEYOBUX JIOKA3IB,
BHCHOBKIB ekcrepTiB [46].

Jlo 1oka3iB B aAMIHICTPATUBHOMY CYJOYMHCTBI MpPEA'SIBISIOTBCS T1 K
BUMOTHM, IO 1 B IHIIMX MPOLECYaJIbHUX Tally3dX: JIOKa3u TMOBUHHI OyTH
3aKOHHMMH, IOTyCTUMHAMH 1 HAJICKHUMHU.

3aKOHHICTh JOKa31B mependavae, 110 J0Ka3W, OJEp)KaHl 3 MOPYILICHHSIM
3aKOHY, CYJIOM IIPH BUPIIIICHHI CIIpaBU HE OEPYThCS 70 YBaru.

HanexHicTh JOKa3iB Moysirae B TOMY, IO CYJ NMPUAMAE JUIIC JOKa3H, SKi
MICTATH 1H(OpMaIIito MO0 MpeaMeTy aokazyBaHHs. Cyn He Oepe 10 po3risay
JOKa3H, sKi HE CTOCYIOThCA MpeAMETy oKasyBaHHsS. CTOpPOHM MalOTh IPaBO
OOTPYHTOBYBaTH HAJICKHICTh KOHKPETHOTO JOKa3y IS MiATBEPJKECHHS IXHIX
BUMOT a00 3arepeyeHb.

JlomycTUMICTh JT0Ka3iB O3Hayae, M0 OOCTaBUHU, SIKI 3a 3aKOHOM ITOBHHHI
Oyt  TiATBEpI)KEHI  TMEBHUMHM  3aco0aMHM  JOKa3yBaHHS, HE  MOXYTh
MiATBEP/HKYBATUCA HISKUMU 1HIIMMHU 3aco0aMy JIOKa3yBaHHs, KpIM BHUIAJKIB,
KOJIM I[0/I0 TAKUX OOCTAaBUH HE BUHHUKAE CIIOPY.

Tsrap nokasyBaHHS B aJMIHICTPATUBHOMY CYAOYMHCTBI 3a 3arajbHUM
MIPABUJIOM PO3MOJUISETHCS HACTYITHUM YMHOM: KOKHA CTOPOHA MOBHMHHA JTOBECTH
Ti 0OCTaBMHU, Ha SKHX IPYHTYIOTHCS ii BUMOTH Ta 3allepeyeHHs, SKIIO IHIITUN
MOPSITIOK pO3M01iTy 000B'SI3KIB MO JTI0BeIeHHIO He BcTaHOBIeHO KACY.

Takuii mopsnoOK, HampukKiIajd, MepeadadeHo B aaMIHICTPATUBHUX CIIpaBax
PO MPOTHIPABHICTh PIillieHb, i 4Yd OC3MISNIBHOCTI CyO'€eKkTa BIagHUX
MOBHOBaXEHb, B SAKUX OOOB’S30K IIOAO JOKAa3yBaHHS MPABOMIPHOCTI CBOTO
pieHHs, 1ii 4 0e3MisUTbHOCTI TMTOKJIAae€ThCs Ha BIAIIOBIIaya, SKIO BiH 3aepedye
MPOTH AMIHICTPATUBHOTO TIO30BY.

Ile Tak 3BaHa «mpe3yMmilisi BHHYBATOCT». Ilif 1TIMM TMOHATTAM B
aJMIHICTPAaTUBHOMY CYJOYHHCTBI PO3YMIIOTh mpumyiieHHs, 3akpirmuieHe B KAC
VYkpainu, 110 BU3HAE MPABOMIPHUM TaKUil MpolecyalbHUN MOPSIAOK, BIAMOBIIHO
JI0 SIKOTO Cy0’€KT BJIQJIHMX MOBHOBa)X€Hb 3000B’A3aHUN JOBECTH MPABOMIPHICTh

CBOT'O pillleHHs, J1i 4y O€3ISTIbHOCTI, MOJAUM Cyy HEOOXiAH1 JoKa3u (y TOMY
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yuciai ¥ Ha BUMOTY mo3uBaua). [lpesymmilisi BUHYBaTOCTI 3000B’si3ye CyO’€KTa
BJIQJTHAX TOBHOBAXX€Hb HE JIMIIE JOBECTHM 3aKOHHICTh CBOTO pIllICHHS, Mii 4
0e31sUIbHOCTI, @ ¥ CHPOCTYBaTH TBEPJKEHHS MMO3MBaya NpO MOPYIIEHHS HOro
mpaB, cBoOOJ uu iHTepeciB. [Ipe3ymrilisi BUHYBAaTOCTI € (PAKTUYHO TOJAATKOBUM
3aco000M 3a0e3MeueHHs] BEpXOBEHCTBA NIPpaBa, OCKUIbBKU MO3MBaYy MOXe OpaKyBaTH
IOPUAMYHOI OCBITH YU HEOOX1IHUX MPAaBOBUX 3HaHb, 1100 KBaji(hiKOBAHO JOBECTH
B CYJi MPaBOTY CBO€i mo3uiii. SIK mpaBWJIo, OCHOBHA YacTHHA JIOKA3iB y CIIpaBi
nepeOyBae y BiAMOBiga4a, TOMY MO3UBa4Y MOKE OYTH 1MO30aBJICHUN MOMJIMBOCTI
HaJaTH TICBHI JOKYMCHTHM Ha MWIiATBEP/DKCHHS CBoi BuMor. Kpim 1woro,
IPOMAJISTHUH MOXe OyTH HE0O13HaHUM 3 OIOPOKPATUYHUM MEXaHI3MOM, BIACTUBUM
NICBHOMY JICP’)KaBHOMY OpraHy, TOMY BiH SK IT0O3MBa4 MOXKE€ HE B TOBHiH Mipi
YSIBIISATH, K1 CaMe JOKYMEHTH MIATBEPATh Horo mpaBoTy y cripasi [ 103].

Takok 3aKOHOIABCTBOM Iepea0aueHi BHIAJKU, KOJIM CTOPOHH MOXKYTh
3BUIBHATUCH BiJ 000B’ 513Ky J0Ka3yBaHHs. Bignmosigno o ct. 72 KAC Ykpainu 1o
miIcTaB JJis 3BUIBHEHHS BiJl JOKa3yBaHHS HallekKaTh:

1. OGcTtaBuHU, BCTAHOBJIEHI CYAOBHUM DIIICHHSIM B aJMIHICTPATUBHIN,
MUBUIBHIA a00 rocrmojapchKid crmpaBi, 10 Ha0Opajgo 3aKOHHOI CHJIH, HE
JIOKa3yIOTHCS MPU PO3TJISAII IHIINUX CIIPaB, Y AKUX O€pyTh y4acThb Ti caMi 0coOu abo
oco0a, 11010 SIKOT BCTAHOBJIEHO 111 0OCTaBHHH.

2. O0cTaBuHU, BH3HAHI CyAOM 3arajbHOBIIOMHMH, HE MOTPIOHO
JI0Ka3yBaTH.

3. OGcTaBuHH, SIK1 BUBHAIOTHCS CTOPOHAMU, MOXKYTh HE JIOKa3yBaTUCS MEpPe]
CYZIOM, SIKIIIO TIPOTH I[LOTO HE 3arepeyyloTh CTOPOHH 1 B Cy/ly HE BUHUKAE CyMHIBY
I0JI0 IOCTOBIPHOCTI IIUX OOCTaBUH Ta JOOPOBUIHHOCTI X BUSHAHHS.

4. Bupok cyny y KpUMIiHAJIBbHOMY MPOBA/DKEHHI a00 IMOCTaHOBA CyAy Y
CIpaBi TMpO aAMIHICTPAaTHBHUN TMPOCTYIOK, sIKi HaOpady 3aKOHHOI CWIH, €
00O0B'SI3KOBUMU TSI aIMIHICTPATUBHOTO CYyNy, IIIO PO3TJISAA€E CIPaBy MPO MPaBOBi
HAaCMIIKA A 4l OEe3MIsTIBHOCTI OCOOHM, MIOA0 SIKOi YXBaJ€HUH BHUPOK abo
MMOCTaHOBA CY/y, JIUIIE B MATAHHSX, YU MaJO MiCIe MisTHHS Ta Y BYMHEHE BOHO

1iero ocodoro[46].
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3a3HayeHa CTATTd BU3HAYa€ MiACTABHU 3BUIBHEHHS 0C10, sIK1 OEpyTh y4acThb y
CIpaBi, BiJ IOKa3yBaHHs 00CTaBHH 3 METOIO JOCSATHEHHS MPOLECYabHOI €EKOHOMIL
— 32 HasIBHOCTI LIUX MIJICTaB y CYAy He OyJie HEOOXIAHOCTI AOCHIIKYBAaTU JOKa3U
JUISL BCTAHOBJICHHSI TEBHMX o0O0OcTaBUH. [lojokeHHS CTaTTI TMOBUHHI TaKOXK
3ano0iraTd yXBAJICHHIO PI3HUX CYJOBUX pIIIEHb IMIOA0 Ti€i camoi OOCTaBUHH.
OO6cTaBuHU, K1 HE MNOTPEOYIOTh JOKa3yBaHHA B aJIMIHICTPATUBHOMY MpOLECI,
MOJKHA c(pOpMyBaTH B TPH TPYIIU:

— MperouiiiHl 00cTaBUHU, TOOTO Ti, 1110 BCTAHOBJIEHI B CYJJOBOMY pillIEHH1
IHIIIOTO Cyny, ke HaOpayo 3akoHHOI cuiu (4.4. 1, 4 ct. 72 KAC Ykpainn);

— 00CTaBUHM, BHW3HaHI CyJoM 3araibHOBiomMuMu (4. 2 cr. 72 KAC
VYkpainn);

— Oe3cmipHi 00CTaBUHU, TOOTO Ti, MO0 SKUX B OCIO, sIKI OEpyTh ydacTb y
CIpaBi, HE BUHUKAE CIIOPY 1 B CYJly HE BUHHKAE CYMHIBY I10/I0 JIOCTOBIPHOCTI ITUX
ob6ctaBuH Ta 700poBUTbHOCTI 1X BU3HaHHSA (4. 3 c¢T. 72 KAC VYkpainn) [97 c. 152].

lo crocyeTbcsi NPEOAMIIIMHUX OOCTaBUH, TO CHiJ 3a3HAYUTH, IO
nependadyene yactuHor mepmoi ctatri 72 KAC VYkpaiHu 3BUIBHEHHS Bij
JI0OKa3yBaHHS HE Ma€ aOCOJIOTHOTO XapaKTepy 1 HE MOXE CIPUMMATHUCS CYIAOM SIK
HEMOXJTMBICTh CIIPOCTYBAHHS 1] Yac CYJ0BOTO PO3TIIANY OOCTaBHH, SKi 3a3HaYCHI1
B IHIIOMY CYJOBOMY pillIcHHI. AAMIHICTpAaTHUBHI CYJIH HE MOBUHHI CIIPUMMATH SK
00O0B'SI3KOBI BUCHOBKH 110710 ()aKTUYHUX OOCTAaBHH CIIPaBU, HABEACHI y YMHHHUX
CYJIOBHX DIIICHHSX 3a IHIIUX aIMIHICTPAaTUBHHUX, IUBUILHUX YH TOCIOJAPCHKUX
CIIpaB.

Sxmo cya nilie BUCHOBKY TpO Te, MO OOCTaBUHU Yy CIpaBi, IO
pPO3TIIAAEThCS, € IHAKIIMMH, HDK YCTAaHOBIEHI IiJ Yac pO3IIIALY IHIIOT
aJMIHICTPATUBHOI, MUBUIPHOI YW TOCMOJAPCHKOI CIpPaBH, TO CIPaBY HAJICKHUTH
BHUPIIIATH BIAMOBIHO IO TUX OOCTAaBWH, SKI BCTAHOBJICHI O€3MOCEPEIHBO CYIOM,
SIKMM PO3TJISIAAE CIIPaBY.

BonHoyac  0cOONUMBICTIO  MPEOAMIIIMHMX  OOCTaBUH, Ieper0ayeHux
yactuHOIo yeTBepToto ctaTTi 72 KAC Ykpainu, € ix 000B'I3KOBICTh AJI Cyay, 110

pO3IJIsiIa€ CIpaBy.
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Sk yxe 3a3Hayasocs, YacTMHOW  ueTBepToro  crarti 72 KAC
VYKpaiHu yCTaHOBJIEHO, IO BUPOK CyAYy B KpHMIHaJIbHIM crpaBi abo MocTaHOBa
Cylly y CIpaBi Mpo aaMIHICTPAaTUBHUN MPOCTYIOK, Kl HaOpadu 3aKOHHO1 CUJIH, €
00O0B'I3KOBUMH ISl aIMIHICTPATUBHOI'O CYyNy, 110 PO3IJISAA€ CIpaBy MpoO MPaBOBi
HACHIAKU Jil 94U Oe3disIbHOCTI 0COOM, MO0 SKOI yXBaJCHUM BHUPOK abo
MOCTAaHOBA CyAy, JIHIIE B MATAHHSIX, YA Majo MICIE JISTHHS Ta YA BYMHEHE BOHO
1i€10 0CO0010.

Jlucno3uilisi HaBeJIEHOI MPAaBOBOI HOPMM, HA BIAMIHY BiJ] HOPMH YaCTUHU
nepmoi cratti 72 KAC VYkpainu, npsmMo BKazye Ha Te, 10 OOOB'SI3KOBUMH IS
Cyly, SKUW pO3Iisiia€ CIpaBy, € BHUPOK Cydy B KpHUMiHaJIbHIM cmpaBi abo
MIOCTaHOBA CY/Y Y CHpaBi MPO aAMIHICTPATUBHUI MPOCTYTIOK.

Pazom 13 TuM po3risayBaHa HOpPMa BCTAHOBIIKOE MEX1 OOOB'S3KOBOCTI
3a3HAYEHUX PIZHOBUJIB CYJOBUX pIlIEHb JUIsl aJAMIHICTPAaTUBHOIO CYIy, IO
po3risgae  KOHKPETHY — aJMIHICTpaTHMBHY  crlpaBy. Taka  0OOOB'I3KOBICTb
MOLIMPIOETHCS JIUIIE HA T€ MUTAHHS, YU MaJIO MiClie TIEBHE JISTHHS Ta YU BUMHEHE
BOHO 0CO0O0I0, IMOJ0 SKOI IMOCTAaHOBJICHO BIAMOBIIHMK BHUPOK ab0 MPHIHATO
MIOCTaHOBY.

Otxe, 000B'SI3KOBUMH JIJIs BpaxXyBaHHS aAMIHICTPAaTUBHUM CYIOM € (haKTH,
HaBEJICHI y BHPOKY B KPUMIHAJIBHIA CIpaBl YW TIOCTAaHOBI y CIpaBi Mpo
aaMIHICTPAaTUBHUN MPOCTYIOK, IMOJ0 dYacy, MICId Ta 00'€KTHBHOTO XapakTepy
BIIMIOBITHOTO JisSTHHS Ti€i 0cOOM, IPaBOBI HACTIIKH, i 4d OE3MISUTBHOCTI SKO1 €
PEeIMETOM PO3TIISAY B aJIMiHICTpaTHBHIN cripasi [179].

Slxk HamMM BXE€ HEOJHOPA30BO BIIMIYAIOCh, KIIOYOBOIO BIAMIHHICTIO
peamizaiii TPUHIUIY 3MarajJbHOCTI B aJAMIHICTPATUBHOMY CYAOYMHCTBI, Ha
BiIMiHY BiJl IHIIMX BHUIIB CYJOYMHCTBA, € aKTHBHa poyib cyay. lle me pa3
MIATBEPKYEThCS 1 Tporieci mokasyBanHs. Cya, xoda 1 3a YMOBHU 30€peKCHHSI
HE3aJIeKHOCTI, 00 ’€KTUBHOCTI Ta HEYNEPEIKEHOCTI, 3MIMCHIOE KEPIBHHUIITBO
CYIOBHM TMPOLIECOM, 1, IO TPHUHIMIIOBO BAXJIMBO JJiA JOKa3yBaHHSI B
aMIHICTPAaTUBHOMY CYJOYMHCTBI — MOE 1 MMOBUHEH CIPUATH B peajizailii npas

CTOpPI1H, CTBOPIOBATHM YMOBHU 1 BXKMBATH BIAMOBIAHUX 3aXOJIB JJIsI BCEOIUHOTO 1
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MOBHOI'O BCTAHOBJEHHS BCIX ()aKTUUHMX OOCTABMH B aJMIHICTPaTUBHIN CIIpaBi, B
TOMY YHUCII1 17151 BUSIBICHHSI Ta BUTPEOYBaHHS 3 BIACHOI 1HILIATUBH JI0Ka31B.
3a3HaunMMoO, IO CyA HE 3000B’A3aHUM MIAMIHATH CO00I0 0Ci0, HIyKarouu
JI0Ka3iB CyTO 3a BJIACHOIO IHINIATHBOI. BIH MOXe HaJaTu JOMOMOTY II0J0
30MpaHHs JI0Ka31B, Ha SIKI MOCWJIAEThCS CTOpPOHA, BUTpeOyBaTH ix. Skio cyna
3aMpONOHYBaB CTOPOHI HAJAATH JOKa3H, U0 OOIPYHTOBYIOTH ii MO3MULIIIO MO CIpPaBi
M TMiATBEPKYIOTh OOCTaBUHU, Ha SIKI IIOCUJIAETHCS CTOPOHA, @ BOHA ITHOPYE TaKy
OPOMO3ULII0 CYZy, TO CYJ BHUpPILIYE CIIpaBy HA MIJCTaBl TUX MaTepiajis, o OyiIu
HaJaHl 1o CrpaBi. AKTUBHA POJIb CYAy B YKOJHOMY pa3i HE MOBHHHA 3BY)KYBaTH
3MarajbHICTh CTOPiH [155].

Jlns akTMBHOI ydacTi B JIOKAa30BiM JISUTBHOCTI B aAMIHICTPATHBHOMY
CYJIOYMHCTBI CyJl HaJIJICHUH BIAMOBIIHUMHU MOBHOBAKCHHSIMH:

- iHiI[iaTUBa cyay 1o 30upanHio 10ka3iB (4. 5 c1.71 KACY);

- CIpUSIHHSA B peaizaiii 000B’ 3Ky CTOPiH JOBECTHU Ti 0OCTaBHWHU, HA SKUX
IPYHTYIOThCS iX BUMOTH 1 3amepeueHHs 1 BUTpeOye HeoOXximaHi nokasu (4. 1, 3, crT.
Cr. 71 KACY);

- CyJl MOK€ BUpINTYBAaTH CIIpaBY Ha IiJICTaBl HasBHUX J0Ka3iB (4. 6 cT. 71
KACY);

- IHIIIFOBaHHSI JIOTIUTY CBi/IKa 3a MICIIEM 3HAaXO/DKEHHS Cyay abo 3a MicieM
roro npoxuBanus (ctT. 74, 78 KACY);

- MPU3HAYCHHS €KCIEPTHU3M JJIs 3'ICyBaHHS OOCTaBUH, [0 MAaIOTh 3HAYCHHS
JUTSI CTIPaBH 1 MOTPeOYyIOTh CrieliaibHuX 3HaHb (cT. 74, 81 KACY);

- OIIHKA JIOKa3iB 32 CBOIM BHYTPIIIHIM MEPEKOHAHHSM, III0 TPYHTYEThCS Ha
BCEOIYHOMY,  TOBHOMY,  OO'€KTHBHOMY  JOCHIIPKEHHI  MPUHAIEKHOCTI,
JOTYCTHMOCTI Ta JOCTOBIPHOCTI KOKHOTO f0Ka3y (cT. 86 KACY) [38, c. 126].

OmHUM 3 BaXJIMBUX IHCTPYMEHTIB /TSI BUKOPUCTAHHS CTOPOHAMH JOKA30BO1
0a3u, B peamizaiii SKOro MPOBIAHY pOJb BiNIrpac sSKpa3 Cyd, € IHCTUTYT
3a0€3MeUeHHsl JOKa3iB, AKUW MOJArae y TOMy, IO 0coOu, Kl OepyTh ydacThb y
CIIpaBi, MalOTh MPABO MOJATH KJIOMOTAHHS MPO BUTPEOYBaHHS JOKa31B Y BUIAJKY,

SIKIIIO BOHU HE MalOTh MOKJIMBOCT1 3pOOUTH 1€ caMOCTIiHO. BapTo Harosocutu Ha
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TOMY, 110 OcoOHu, skl OepyTh ydacTb y CHpaBi, MarOThb MHPAaBO MPOCHTH PO
3a0e3MeUeHHs] JO0Ka3iB JIMIIE y TOMY BHUNAAKYy, SKIO JOKWKYTh CYHOBI
HEMOXKJIUBICTh a00 CKJIQHICTh B OTPUMAHHI HUMH KX J0Ka3iB. ToOTO cTopoHU He
MOBUHHI 3JI0BKUBAaTH CBOIMH TpaBaMM LIOA0 3a0€3MEUEHHs J0Ka3iB 1 MOBUHHI
OpaTd aKTUBHY POJb Yy MPOIECi TOKAa3yBaHHS 3 METOI 3aXHUCTy CBOiX IpaB Ta
iHTepeciB [42, c. 182].

[HctutyT 3a0e3neueHHs JOKa3iB B aJAMIHICTPAaTUBHOMY CYJOYHMHCTBI
CIpsIMOBaHUI Ha 3a0e3MeueHHsT HOPMaJIbHOTO 3MIHCHEHHS MPOIECy JO0Ka3yBaHHS
IUISIXOM 30MpaHHs W 3aKpIIUICHHS JI0Ka3iB, SKIO ICHYIOTh OOCTaBUHHU, SIK1 ITiJT 4ac
CYJIOBOTO PO3IJISAY CIPaBH MOXKYTh YHEMOXJIMBHTH a00 YCKIAQIHUTH HaJaHHS
NOTPiOHMX JTOKA31B.

3abe3reueHHsIM  JI0Ka3iB € 30upaHHS CYJOM JIOKa3iB JO BIIKPUTTS
NPOBAKEHHS Y CIpaBi a00 Ha CTajii MAr0TOBYOTO MPOBAIHKCHHS, SIKIIO HaTaHHS
UX JIOKa3iB [0 TMOYaTKy CYAOBOIO pO3IJISAAy CTaHE HEMOXJIUBUM abo
yckinagHeHuM. Jlokasu Moxke OyTH 3a0e3leueHo TaKoX Yy Mepiof MK CYIOBUMH
3aCiIaHHSAMM 11010 CYJOBOTO PO3MIIAY aaMIHICTPAaTHBHOI CHpaBH, 1 HaBITh B
amnessifHOMY MPOBAJKECHHI.

HemoxnuBicTh HamaHHs (oJepKaHHsS) JOKa3ly MOKe OyTH TOB’s3aHa 3
MalOyTHIM 3HHUILIEHHSM, 3IICYTTSAM JI0Ka3y, OYIKYBaHOK CMEPTIO CBiJIKa TOIIO, a
YCKJIaIHEHHs B HaJaHHI JOKa3y MOXKe OyTH 3yMOBJICHE OOCTaBHHAMH, SKi
BUMAaraTUMyTh JIOJATKOBUX 3yCHIIb, BUTPATH Yacy Ta KOUITIB (HAMpHUKIIA, 0co0a,
sIKa MOXe OyTH CBIKOM, BHIXKKA€E 3a KOPAOH, TO1Io) [96, ¢. 127].

Cmig TakoXX 3a3HAYUTH, MO0 €()EKTUBHOTO BHUKOPHUCTAHHS IIPOIECY
JI0OKa3yBaHHA SIK 3acO0y JOBEJCHHS CTOPOHOIO CBOET MO3UINT y CHpaBi € YiTKE
PO3YMIiHHS BIIMIHHOCTEH MDK CaMHUMHM JOKa3aMHu Ta 3aco0amu abo pKepernamu
noka3ziB. YacTo B HaAyKOBiH JIiTepaTypi I1i MOHATTS OTOTOKHIOIOTHCS, IO HAa HAIITY
IYMKY, € HE 30BCIM ITPaBUIIbHUM.

Buxonsum 13 3aKOHOJABYO 3aKpIMJICHOTO TEpPMiHA, JOKa3aMH € (PakTH4HI
naHi, a He (opMHU IX 3aKpilUIeHHs 4u Oe3mocepenHi Jkepena. [Hakmie Kaxyuyw,

BIZIOMOCTI MM OTPHUMYEMO 4Yepe3 iXHbOIO HOCIs, HAMpUKIA] — CTOPOHY,
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MPEJCTaBHUKA, TPETI0O O0COOY TOLIO YU OE3MOocepeHhOro 00’€KTa — pid, MaifHO,
AOKyMeHT Tomro. s Toro, mo0 3po3yMiTH CYTh SKOTOCH SIBUIIA, Tpeba HOro
pO3MIISIAATH CKPI3b IITYYHO CTBOpPEeH1 yMOBH. [IpumycrtiMo, 1110 caMe JoKa3amu €
B1JIOMOCTI, HaJlaHi 0cobamu, pedi, TOKYMEHTH, 3allMCH, a TOMY JIJII HAJIEKHOTO iX
OOIpyHTYBaHHS BOHU TOBHHHI MICTUTHUCS y CIIpaBl, aJpKe SKIIO MOSICHEHHS 0C10
1€ MOXHa SAKOCh YSIBUTH Yy BUIJISIAI IPOTOKOJY YM ayio-, Bieo3anucy (xoua i 1e
He OyJie BimoOpakaTu iX y MepBICHOMY CTaHi), TO MpO pedi, MpUueaHaH1 1O CIPaBH,
BaXKO CKJIACTH YSBJICHHSA. SIKIIO BBaXaTW caMe IIi JDKepena ixX po3MilleHHS
J0Ka3aMH, TO [UIsl HArJsgHOTO TpUKIagy Tpeba TOBOPUTH, IO JOKa3u
NPUETHYIOTHCS 10 CIPABH 1, 3p03yMLIO, IO CIIJ AOJAYYUTH 1 ix Hocii [70, c. 84].
ToOGTo MOXHa CTBEpAXKYBaTH, IO J0KAa30M Oyne juile iHpopMmallis Mpo MEeBHI
oOCTaBUHH, SIKI € TPEIMETOM CIIOpY IO KOHKPETHIM cmpaBi, a ¢opma ix
3aKpIIJICHHS BUCTYIIAE 3aCO00M JTOKa3yBaHHSI.

B6adaeTbcsi TOLUIBHUM BHOKPEMHUTH TIE€BHI OCOOJIMBOCTI SIKi IpUTaMaHHI1
3aco0aM JI0Ka3yBaHHS B aIMIHICTPAaTUBHOMY CYJAOUYHMHCTRI.

Y HaykoBii JiTepaTypi ICHye AyMKa, 1o 3acobu (abo mxepena)
JIOKa3yBaHHS B aAMIHICTPAaTUBHOMY CYJAOYMHCTBI ICTOTHO HE BIAPI3HSIOTHCS Bijl
TUX, W0 3arajbHONPUUHATI B IHIIMX MPOLECYAIbHUX Taly3siX, 30Kpema
IIUBUTPHOMY YW KpUMIHAJIBHOMY CYJIOYMHCTBI [83].

Mu cnpoOyeMO BHOKPEMHTH JesKl OCOOJMBOCTI 3acO0IB JOKa3yBaHHS B
aJAMIHICTPAaTUBHOMY CYJIOYHHCTBI, 10 KX MOXHA BITHECTH HACTYIIHI.

1. IopiBHAHO HAKOULTBIIA KUIBKICTH MEepea0adeHUX 3aKOHOM BHJIB 3aC00iB
nokaszyBaHHA. 3rimHo 31 crarreio 69 KAC Vikpaiam 3acobamu 1OKa3yBaHHS €:
MOSICHEHHS CTOPiH, TpeTiX oci0 Ta iXHIX MNpeACTaBHUKIB, IMOKa3aHHS CBIIKIB,
MMCHEMOBI Ta PEYOBI1 JOKA3H, BHCHOBKU €KCTIEPTIB.

2. Haifuacrilme BHUKOPUCTAaHHS TMHCHMOBHX 3aco0iB JoKa3zyBaHHsA. B
aJMIHICTPAaTUBHOMY TPOIIECi, HE3BAYKAIOUN HA IIMPOKE KOJIO 3aCO0IB IOKAa3yBaHHSI,
Ha MPaKTUI[l IEPEBAKHO 3aCTOCOBYIOTh MUCHMOBI 3aCOOM.

BignosigHo 10 4.1 ct. 79 KACY, nucbMoBUMH JI0Ka3aMu € JOKYMEHTH (Y

TOMY YHUCJ1 €JICKTPOHH1 JOKYMEHTH), aKTH, JIUCTH, TeJerpamu, Oylb-sKl IHIII
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MKUCHMOBI 3aMUCH, IO MICTITh B COOl BIJOMOCTI MPO OOCTaBUHU, SIKI MalOTh
3HAYCHHS JIJIsl CIIPaBH.

B aaMiHICTpaTUBHOMY CYAOYMHCTBI JIOKYMEHTH MAalOTh Ba)KJIMBE 3HAUCHHS
00yMOBJIEHE iX OCOOJIMBUM MICLIEM, K€ BOHM 3aiiMalOTh B CHUCTEMi JOKa30BUX
MarepiaiiB. 30KpeMa, TOKYMEHT MO>KHa BBa)KAaTH OJTHUM 3 HAUOLIBII TOCTOBIPHUX
Ta HaJIAHUX JHKEepen A0Ka3iB, OCKUIbKM 1H(QOpMalis, 1110 B HbOMY MICTUThCA, Oyna
3adikcoBaHa B MUCHMOBINM abo0 iHIIIM, BU3HAYEHIN B 3aKOH1, (OpMi, 1 BiJIMOBIIHO,
s iHdopmanis Moxke OyTH BIATBOPEHOIO B Oynb-SIKMW 4ac, B TOMY YHCII, B
polieci JOKa3yBaHHS.

Oco0HMBO BaYKJIMBE 3HAYCHHS JOKYMEHTIB SIK JDKEPEN JI0Ka3iB BU3HAYAETHCS
TAKOXK IX CTaJIUM XapakTepoMm, ToOTO iH(popmallis, sika BigoOpakaeTbcs B
JIOKYMEHTI, € TOCTIMHOI, MOK€ OyTH 3MIHEHOI JHIlIE MNPUUHATTSAM HOBOTO
JIOKYMEHTa, SKAWA 3aMiHIO€ a00 BHOCUTH JIOTIOBHEHHS [0 TIOMEPEIHBOTO
JIOKYMEHTa, a00 IUISIXOM BHECEHHS MPAaBOK Yy MOPSAIKY, MepeadaueHOMYy 3aKOHOM.
Takox HeoOX1THO 3ayBakuTH, 110 3TimHO 31 cT. 17 KAC VYkpainu opucauKIlis
aJMIHICTPAaTUBHUX CYIB TMOIIUPIOETHCS HA MPABOBITHOCHHH, IO BUHUKAIOTH Yy
3B’S3Ky 31 3/A1MCHEHHSM Cy0’€KTOM  BJQJHMX IIOBHOBa)KE€Hb  BIJIAJIHUX
yIPaBIIHCHKUX (DYHKITIH, a TAKOXK Y 3B’A3KY 3 IMyOIiYHUM (popMyBaHHSAM Cy0’€KTa
BJIAJHUX TIOBHOBAa)XCHb IIJIAXOM BHOOpIB abo pedepenaymy. BukoHaHHs
nyOniyHuX (QYHKIIIM, B CBOIO 4epry, MOB’s3aHE 3 BUAAHHAM pPAAy OQIMIHHUX
JIOKYMEHTIB, SIKI YacTO BHCTYMNAalOTh HE TUIBKK JDKEPEIOM JOoKa3iB, aje 1
mpeaMeToM oOckapkeHHs. lle Hazginge AOKYMEHT OCOOJMBHM JJOKA30BUM
3Ha4YeHHsM [43, C. 58].

3. BinHeceHHsT  €NMeKTPOHHUX JIOKYMEHTIB 10 THCHBMOBUX  3aco0iB
nokasyBaHHsA. BigmoBigHo mo cr. 79 KAC VYkpaiHu NHUCEMOBUMH JOKa3aMH €
nokymeHTH (# enekTpoHHi gokymeHTH Takox). Crarts 80 KAC Vkpainu
BCTaHOBJIIOE, 10 PEYOBUMH JI0KAa3aMU € TAKOX MAarHiTHI, €JIEKTPOHHI Ta i1HIII HOCI{
iH(pOopMallii, 110 MICTATh ayAl0BI3yallbHY 1HPOPMAIII0 PO 0OCTAaBUHMU, 1110 MAIOTh

3HAYCHHs OJIA CIIPAaBH.
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3 orsy Ha NPOHUKHEHHS EJIEKTPOHHOIO JTOKYMEHTOOOIry y BCi cdepu
HAIIoOro >KUTTS, Ha MLid 0cOoOJMBOCTI BOA4YaeMoO 3a JAOLLUIbHE 3YNHUHUTHCH
JOKJIaIHILIE.

BkiroueHHST  €JIeKTpOHHOTO JIOKYMEHTa B TMPOIEC JOKa3yBaHHA B
aJAMIHICTPATUBHIN CHpaBl € OJHUM 13 HAmpsIMIB MOJEpPHi3allii CyJOBOi CHCTEMH.
KACY nonyckae BUKOPUCTaHHSI €JIEKTPOHHMX JOKYMEHTIB B SIKOCTI JOKa3iB B
aJIMiHICTpPAaTUBHOMY CYIOYMHCTBi. Pa3oM 3 THM KOJEKC HE PO3KPHBAE 3MICTYy
HOHSTTS PO3IJIAIYBaHOI MPOLIECYaTbHOI KaTeropii B KOHTEKCTI HOro J10Ka30BOrO
3HAYCHHS.

Opuanuna cuma eneKTpOHHOTO JOKYMEHTa BH3HAUYAETHCS HE CTUIBKH
TEXHIYHOIO MPOIETYPOI0 3aCTOCYBAHHS JIJII MOT0 3aXUCTY CIEIIaIbHUX 3ac00iB 1
MiATBEP/PKEHHST CIPABXKHOCTI, CKUTBKM BH3HAHHSAM WOTro BCiMa YYacCHHKaMHU
NPAaBOBIIHOCHH B OPraHI3OBaHiil cHCTEeMI, sika Ma€ 4YiTKO BHM3HA4YeH1 (QyHKI 1
CUCTEMY 3aCTOCYBaHHA. B TakoMy BHUIIaJKy 3aCTOCYBaHHS TaKHUX 3aCO0IB 3aXUCTY
OyJZie BXX€ CKJIaJJOBOIO MPABOBOiI MPOIEAYpH O(POPMIICHHS IOPUIAYHO 3HAUYIIOTO
aKTy.

JlomycTUMICTh 1 00OB’SI3KOBICTh BUKOPHCTAHHS €JIEKTPOHHUX JTOKYMEHTIB,
TOOTO HAJaHHA M FOPUAMYHOI CHJIM, HEPO3PHUBHO IIOB’S3aHI 3 MOXJIHUBICTIO iX
3aCTOCYBAaHHS B SIKOCTI1 JJOKA31B MPHU PO3IIIAII MTyOIIHO-TIPAaBOBUX cIIopiB. OHIEIO
13 YMOB HOPHANYHOI CHJIM TaKUX 3aCO0IB € MOXJIHUBICTh iX BHUKOPHUCTAHHS Y
BUMNAJAKYy BUHUKHEHHS criopy. OcoOMUBICTIO €EKTPOHHUX JOKYMEHTIB SIBIISETHCS
TE, IO IX CTBOPIOIOTH 3a JIOMIOMOTOIO MEBHUX TEXHIYHUX 3aCO0IB YU MPHUCTPOIB.
ToMy cyTT€BO 3MiHIOIOTBCS (DOPMH 1 YMOBH MEPEBIPKU iX TOCTOBIPHOCTI, CIIOCOOH
MiATBEPI>KEHHS.

3rigHo 31 cT. 5 3akony «lIpo eneKkTpoHHI JOKYMEHTH Ta EIEeKTPOHHHUI
JIOKYMEHTOO00Ir», eNEeKTPOHHUIN OKYMEHT — II¢ JOKYMEHT, iH(opMaIllisi B SKOMY
3aikcoOBaHa y BHUTJISIAI €IEKTPOHHUX JAHUX, BKIIOYAIOUM OOOB’S3KOB1 PEKBI3HTH
noxkymenTa [ 120].

OnHi€0 3 TOJOBHUX O3HAK €JIEKTPOHHOI'O JOKYMEHTA € HAsBHICTh Y HHOTO

HEOOX1IHUX PEKBI3UTIB. 30Kpema, s 1IeHTU]IKAIlli eJIEKTPOHHOTO JIOKYMEHTa
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3aCTOCOBY€ETbCS €NEKTpOHHMM mianuc. BinmosimHo no cr. 1 3akony «lIpo
€JEKTPOHHUN TU(POBUIM MIAMKUCY», €NEKTPOHHUN MIANUC — JaHl B EJICKTPOHHIN
dbopmi, sKi OAAIOTHCS JO IHIIMX EJIEKTPOHHUX JaHUX a0o0 JIOTIYHO 3 HUMH
MOB’sI3aHl  Ta MpU3HA4YeHl Ui iJeHTu(dikamii nignucyBaya UUX —JaHUX.
EnextponHuii nudpoBuil MiANUC — BUJ E€IEKTPOHHOTO MIANUCY, OTPUMAHOrO 3a
pE3yJIbTATOM KpPUNTOTPadiuHOTO MEPETBOPEHHS HAOOpPY EJNEKTPOHHUX JIAHHX,
KU JTOJAETHCS IO IBOTO HAO0Opy abo JIOTIYHO 3 HUM IMOEIHYETHCSA 1 A€ 3MOTY
OiATBEPIUTA HOTO IMUTICHICTh Ta 1leHTU(]IKyBaTH miAnucysada. EnexTpoHHHM
IUPPOBUN TMIANMKUC HAKIAJAETHCS 32 JOMOMOTOK OCOOMCTOrOo KIoya Ta
nepeBIpsSIETHCS 32 JOMOMOTOI0 BiAKpUTOro kitoya [119].

3aKkoHO/MaBEllb OJAHUM 13 OOOB’SI3KOBUX  PEKBI3UTIB  €JIEKTPOHHOTO
JOKYMEHTa Ha3MBAa€ HAsBHICTh €JEKTpOHHOro mianucy. [lopsa 3i 3BHYaitHUM
CJIEKTPOHHUM MIAIUCOM BUAUISETHCS €NEKTPOHHUHN IIUGPOBUI MIANKUC SIK OJUH 13
BU/IIB €JIeKTPOHHOTO Tianucy. OCHOBHOIO BIIMIHHICTIO €JIEKTPOHHOTO IIU(PPOBOTO
HiANUCY € HOoro OiIbIa HaAIMHICTD, KA JOCITAEThCS 32 PaXYHOK OLIBII CKIAIHOT
CUCTEeMHM WOTr0 HaHECEHHA Ta 3axXucTy. EIekTpoHHWN 1udpPOBUNA MIIMKC
peectpyetbes LlenTpom ceptudikariii KIr4iB, SKUM MOXKe OyTH IOpUAUYHA 0co0a
HE3ICX)KHO Bia QopMu BiIacHocTi abo ¢izmdyHa ocoba, sAKa € Cy0 eKTOM
iATPUEMHHULIBKOT JISTIBHOCTI, IO HAaJa€ TOCIYTH €JIEKTPOHHOTO IM(poBOTo
HiANKACY Ta 3aCBIAYMIIA CBIM BIAKPUTHUH KITIOU Y IIEHTPAIBHOMY 3aCBIA9yBATBHOMY
oprati abo 3aCBiA4yBaJbHOMY IIEHTPI 3 JOTPUMaHHSIM BUMOT cT. 6 3akonHy «IIpo
CJIEKTPOHHUHN TU(DPOBUH TIITUCH.

[lopsmok 3mificHEHHS JEp>KaBHOTO KOHTPOJIIO 3a JOJEP)KaHHSIM BHUMOT
3aKOHOJABCTBA y cdepl HaJaHHS TOCIYT EJIEKTPOHHOTO IU(POBOTO MiAMUCY
BU3HavaeThecs Hakazom ammiHicTparrii aepkaBHOT CIyKOU CHEIIaTbHOTO 3B S3KY
Ta 3axucty iHpopMmaii Ykpainu «IIpo 3aTBepmxienns [lonoxkeHHS MPO MOPSIOK
3MIACHEHHS JEP)KAaBHOTO KOHTPOIIIO 3a JOJEPKaHHAM BUMOT 3aKOHOJABCTBA Y
ctepi enekTpoHHOrO HUQPpPoBoOro mignucy» [123].

Jlns 3a0e3nedeHHs] UUIICHOCTI Ta TapaHTyBaHHS 1H(GOpMaliiHOi Oe3reKku

00iry eJIeKTpOHHUX JOKYMEHTIB B 1H(OpMaIiitHO-TEIEKOMYHIKAIIMHUX CHUCTEMaX



168
3MIACHIOETHCS 3aXHMCT 1HQOpMaLii B LUX CHUCTEMax B MOPAJKY, BU3HAUYEHOMY
3akoHoM «IIpo 3axucr iHpopMauii B 1H(pOpPMALIHHO-TEIEKOMYHIKAIMHUX
cuctemax» [125].

KpiM enekTpoHHOro NIANUCY, 10 PEKBI3UTIB EJIEKTPOHHOTO JOKYMEHTY
HaJeXHUTh IO3HAYKa 4Yacy YTBOpPEHHA JokyMeHTa. [lociyra ¢ikcyBaHHs uacy
HajaeTbest 3rimfHO 3 [loctanoBoro KaGinery MinictpiB  Ykpainun  «IIpo
3arBep/ukeHHS [lopsiiKy 3acBilUEHHS HASBHOCTI EJIEKTPOHHOTO JOKYMEHTa
(eJIEKTpOHHUH JaHWX) HA MEBHUM MOMEHT 4dacy». BinmosimHo no 1i€i [loctanoBu
MO3HAYKa 4Yacy — II€ CYKYIHICTh €IEKTPOHHUX JIaHWX, CTBOPEHA 3a JOTMOMOTOI0
TEXHIYHUX 3acO0IB Ta 3acBIJYEHA EJEKTPOHHUM IU(GPOBUM IMIJNKUCOM LEHTPY
ceprudikamii KIOYIB, sKa MIIATBEPI)KYE HASBHICTh EJIEKTPOHHOIO JOKYMEHTa
(eeKTpOHHUX JaHWX) Ha MEBHUH MOMEHT 4Yacy. Yac, KMl BUKOPHCTOBYETHCS B
MO3HAYIll Yacy, BCTAHOBJIOETbCA AKPEIUTOBAHUM ILIEHTPOM cepTu(ikailii KIo4iB
Ta IEHTPOM cepTu(iKallii KIF0UiB 32 KUIBCHKUM 9aCOM Ha MOMEHT ii (hopMyBaHHS
Ta CHHXPOHI30BaHMH 13 BCecBITHIM KOOPJAMHOBAaHUM YacOM 3 TOYHICTIO IO OJHIET
cekyHau [124].

AJie ¢ BiI3HAYUTH, 1[0 HA CHOTOHINIHIN IEHb ICHYIOTh IMEBH1 HEJOJIKH Y
BUKOPHUCTAHHI TAaKOT'O 3ac00y JI0Ka3yBaHHS, K €JICKTPOHHI JOKYMEHTH

- BiicyTHicTh B KAC Ykpainu HOpM, siki O BU3HAYAIN MOHSITTS €JIEKTPOHHUX
JI0Ka3iB B aIMIHICTPATUBHOMY CYJOYHHCTBI,

- BIZICYTHICTh OKPEMUX HOPM, SKUMU PETJIAMEHTYBABCS O MOPSIOK MOAaHHS
(popma momaHHS) €NEKTPOHHUX JOKYMEHTIB, 1X JOCIHIJKEHHS, BUIU EKCIEPTHU3,
10 MOXYTb MTPU3HAYATHUCS IS TIEPEBIPKH 1X CIIPaBKHOCTI, TOIIIO;

- BIZICYTHICTh CHCTEMAaTH30BaHOI Ta Yy3arajibHEHOI CYAOBOi MPaKTUKU B
aMIHICTPAaTHBHOMY CYJIOYMHCTBI 3 JAHOTO IMUTAHHS;

- HeBPETYJIbOBAaHICTh ~ MHTAaHHS  OcoOnmMBOCTEH  3a0e3medeHHs — Ta
BUTPEOYBaHHS EJIEKTPOHHUX JOKYMEHTIB $K JIOKa3iB B aJMIHICTPATUBHOMY
cymounHCTBI [43, €. 154].

4. BuzHaH1 CTOPOHOIO 0OCTaBHMHU HE € 000B’sI3K0BUMHU 1715 cyny. Y. 2 c1. 76

KAC VYkpainu BCTaHOBIIOE, 1[0 BU3HAHHS CTOPOHOIO B CYJII OOCTaBUH, SIKUMU
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Jpyra CTOpOHa OOIPYHTOBYE CBOi BUMOTH a0O0 3amlepeueHHs, HE € IS CyIy
000B’s13xk0BUM. OTke, KAC VYkpainu He BU3HAYa€ BU3HAHHSA CTOPOHOI OOCTaBUH
TaKUMH, 10 HE NJIATAI0Th 10Ka3yBaHHIO. AJe IOCTA€ MUTAHHS: B SIKUX BUIAJKaX
CTOPOHU MOXYTh HE JIOBOJUTH BU3HAHI 00cTaBMHU? BiAMOBiIb HA HHOT'O MU BXKE
3a3Hayalid  BUILE: OOCTAaBMHM, SIKI BHU3HAIOThCS CTOPOHAMH, MOXKYTb HE
JI0Ka3yBaTUCS Tepe] CyJIOM, SIKILO IPOTH OTO HE 3aMepeyyloTh CTOPOHH 1 B Cyly
HE BHMHHMKA€ CYMHIBY B JOCTOBIPHOCTI LUX OOCTaBHMH Ta JOOPOBULIBHOCTI iX

BU3HAaHHA.

3.2. Micue mnpouecyajabHOi NPAaKTHKH €BpomeicbKoro cyay 3 mnpas
JIIOAUHM B AIMIHICTPATHUBHOMY CY/10OYHHCTBI

AJMIHICTpaTUBHE CYJIOYMHCTBO B YKpaiHi 3alpOBaJKEHO B IEPioji, KOJIU
HaI[lOHAJIbHA  Taly3b aAMIHICTpAaTUBHOrO TMpaBa nepeOyBae Ha  erami
pedopMyBaHHsI, 110 Ha CHOTOJIHI € 371000/IEHHOIO JKUTTEBOIO HEOOXITHICTIO, TIPSMO
MOB'SI3aHOI0 3 €BPOIHTETpAIlIHHUM BUOOPOM YKpaiHHu. ADKE 32 CBOIM «JIyXOM» Ta
17ICOJIOTIEI0 Jif0Ue BITUM3HSHE aIMIHICTPAaTHBHE MPaBO JOKOPIHHO BiJIPI3HAETHCS
BiJl aJMIHICTPaTUBHOTO TIpaBa €BPONEHCHKUX KpaiH, $KEe OpIEHTOBaHE Ha
3a0e3IeueHHs TIpaB Ta IHTEPECiB JIOJWHM, iX ePEeKTMBHUN 3aXHCT. A B HAC — Ha
32JI0BOJICHHS TIOTpeO® JAep)kaBH, JepaBHOro (myOJidHOTO) yIpaBiiHHS (a
(dakTUYHO — JEpKaBHOrO amapary Ta HOTr0 YWHOBHHUKIB). Y I[bOMY — CYTh
MPUHIIAIIOBOT BiAMiHHOCTI [1, c. 35].

OmHuM 13 HaAmpsMKIB, 3a SKUM BITOyBa€ThCS aaanTallii 3aKOHOJaBCTBA
VYkpainu 10 3akoHomaBcTBa €Bpomeiickkoro Coro3y, €  3amnpoBaKCHHS
€BPOIEHUCHKUX CTaHAApPTIB oOpraHizamii Ta 3AIMCHEHHS aJMIHICTPATUBHOTO
CYIOYMHCTBA, 30KpeMa, CIPSIMOBAHMX Ha 3a0€3MEUCHHS MpaBa Ha CIPaBEIINBUM
cya. BapTto Big3HauWTH, IO OJHUM 3 OCHOBHHX JDKEpend, 1o (OPMYIOThH
BIIMOBIHI €BPOTNEHCHKI CTAHIAPTH AIMIHICTPATUBHOTO CYJOYMHCTBA, € HE JIUIIE
€BPOIECHCHKE 3aKOHOJABCTBO, ajie M CyloBa mpakTuka €Bponercbkoro Coro3y 3
npaB moauHu (nant — €CIUI). Ilpu ubomy came BIANOBIIHA CYJI0Ba MPAKTHUKA

3aknafgae  (QyHIAMEHT I MOJalNbLIOTO  PO3BUTKY Ta  (popMyBaHHS
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aJIMiHICTPaTUBHO-TIPOIECYaTHLHOTO 3aKOHOJIaBCTBA JIepKaB-4JICHIB
€pponeiicekoro Corw3y Ta IHIIMX €BPONEHCHKUX JepkaB (y TOMy uucil M
VYkpainn) [49].

['oBopsiuM TPO €BPOMEHCHKI CTaHAAPTH, OCHOBOIOJIOKHI MPHHIIMIM, Ha
AKUX Ma€ OynyBaTHUCh W (PYHKIIIOHYBATHU Cy[OBa Biaja, K IPABUIIO, BUXOIATH 13
TaKUX CTAaHAAPTIB AK JOCTYIHICTh MPABOCYJs; CIpaBeIBa CylI0Ba MPOIEaAypa;
HE3aJIeKHICTh, OE3CTOPOHHICTh Ta MPOQEciOHaNi3M  CYAMIB; IOpUIUYHA
BU3HAUYEHICTh, OJHAKOBICTh CYAOBOi MPAKTUKH 1 BIAKPUTICTH CYIOBUX PILLEHb;
e(eKTHBHICTh CYAOBOr0 3axHUCTy; mpodeciiiHa MIArOTOBKAa 1 AWCIMILIIHAPHA
BIJIMOBIIAJIBHICTE CY/IJ11B; OpraHi3allisi CyI/IIBCBKOTr0 CaMOBPSITyBaHHsI TOIIO.

AHani3yrouu iX 3MiCT, MOXKHa JIATH BHUCHOBKY, III0 MDKHapOAHI (y TOMY
YHCJIl €BPOTNEICHKI) CTAaHAAPTH BUMArarTh:

- 3a0e3meueHHS KOXXKHOMY, XTO HAMAaraeTbCsi B CYJOBOMY TOPSJKY
3aXMCTUTHU CBOI IMpaBa Ta IHTEPECH, peaizallilo bOro MpaBa MUIIXOM YTBOPEHHS
PO3BHHEHOI MeEpexi CyAiB, HAOMMKEHUX JO HACeJIeHHA 1 HaJIUICHHUX
MOBHOBR)XEHHSIMU PO3TJISIAY CIIPaBU y IOBHOMY 00CA31 IO CYTI;

- 3a0e3MeyeHHs] PO3IIIANy CIPaBH HE3aNEKHUM, HEYNEPEIKEHUM CYOM,
CTBOPCHUM BIAMOBIAHO N0 3aKOHY, y (axoBOCTI SKOr0 BIIEBHEHa o0co0a, 10
3BEPTAETHCS JI0 CYly 3a 3aXHUCTOM CBOiX IIpaB Ta IHTEPECIB;

- peamizallii mpaBa 0coOM Ha OCKAp)KCHHsI PIIIEHb Ta MEPErisi CIpaBU
BUIUM cyfoM (y BUINAAKax, mependadyeHuX BHYTPINIHIM 3aKOHOJABCTBOM)
[IUISIXOM YTBOPEHHS MEPEeXkKi CyiB, HAUICHNX MTOBHOBAKCHHAMH TIEPETIISAY CIIpPaB
B aIeJIAiiHOMY TIOPSJIKY;

- BIATOBIAHOT TIPOIIECYaIbHOT POLIEYPH PO3TIISIAY 1 BUPIIIEHHS CIIOPY, 1110
BU3HAYAETHCA OCOOJUBICTIO HOT0 MpeaMeTa.

HopmatuBHo 111 crammaptu Oymm  BigoOpaxkeHi y  BITYU3HIHOMY
3aKOHOJABCTBI, 1, Hacammiepen, y Koncrutymii Ykpaiau. ¥ ct. 125 Konctutymii
3aKpIUIIOETHCS, 10 CyAoycTpiii B VYkpaiHi OyayeTbcs 3a MNPUHLIUIAMUA

TEPUTOPIATBHOCTI Ta CHelialni3allii 1 BU3BHAYa€ThCsl 3aKOHOM [55].
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Y KOHTEKCTI po3risny MOpoOsieM  3AIMCHEHHS  agMIHICTPaTUBHOIO
CYyJIOYMHCTBA, BBAXXAEMO 32 [OIUIbHE 3YINUHUTUCA Ha 3HAYCHHI NPAKTUKU
€BpoIechKOro cyay 3 MpaB JIFOJAUHU JI1 HAIlIOHATBLHOTO CyA0unMHCTBA. [IpaBoBy
ocHOBY opraHizaiii i aisnbHOCcTI €CILUI Bu3Haueno y KonBeHuii npo 3axucT mnpas
JIOJIMHU 1 OCHOBOTIOJIOXKHUX cB0OOO Bix 4 muctonana 1950 p (nami — Konseniris),
aka patudikoBaHa YkpaiHowo y 1997 p. 1 € He aullIe akTOM MDKHApOIHOTO MpaBa,
aje ¥ 4YaCTUHOIO HAIIOHAJIIBHOTO 3aKOHOJABCTBA YKpaiHu 3rigHo 4. 1 cT. 9
Konctutynii Ykpainu. [IpaBa Ta cBoOoau, 1mo mictaThess y KoHBeHIlli, SIBASIOTH
co00I0 MiHIMaJIbHI €BPOINEWCHKI CTAaHAAPTH MpaB JIIOJUHU, SIKI MalOTh OyTH B
OCHOBI JIISUTBHOCTI JIep)KaB-ydacHUIIb Y Taidy3i JOTpUMaHHS JIOaUHU. J[epkaBu —
yienn Pamu €BponM TOBWMHHI 3aCTOCOBYBAaTH Ili  CTaHAAPTH B CBOEMY
3aKOHOJ/IABCTB1 Ta MPABO3aCTOCOBHIN MpakTuili. BogHoYac 3a HUMU 3aTUIIAETHCS
cB000/1a BUOOPY 3ac001B 3aCTOCYBaHHSI ITUX CTaHIAPTIB.

KonBeHI1is 3akpimiroe 0COOMCTI 1 YaCTKOBO TOJIITHYHI MpaBa 1 cBOOOH,
3a0e3neuyroun ycyHeHHs iX nopyuieHb yepe3d €CILI, skio Taki mopymieHHs He
BJIAJIOCS YCYHYTH 4epe3 HallloHambHi cyau. OCcTaHHIM HEOAHOPA30BO HAMOJIATAB Ha
3aCTOCYBaHHI TAaKOT'O MPUHIUITY: KO KOHBEHIIIS € MpaBOBOIO OCHOBOIO, Ha SAKY
MOKE TOCHJIATHUCS 3asBHUK, TO BiH MOBHHEH II¢ pOOMTH B HaIlIOHAJIBHOMY CY/Ii,
a00 HaBITh HAIIIOHAIBHUH CY/ Ma€ 3BEPHYTHCS 10 BiAMOBIAHOT HOpMH KOHBEHITI].

Ockinbku YkpaiHa Mae TOTpUMYBaTHUCh 3000B’A3aHb, 10 BUILTUBAIOTH 3 ii
yiieHcTBa B Pagi €Bponu, Ta y 3B’s3Ky 3 HEOOXIAHICTIO €(DEKTUBHOTO BUKOHAHHS
cT. 46 KonBeHttii (3rifHO 3 SIKOIO JIep>KaBU-y4acCHUIll 3000B’ A3yIOThCSI BUKOHYBATH
OCTaTOYHE pilieHHsT €BpONEHChKOro cyay B Oyab-iKiii CHpaBi, B sIKiii BOHU €
ctoporamu), 23 motoro 2006 poky Oymo mnpuitHaTo 3akoH Ykpainu «IIpo
BUKOHAHHS PIIIEHh Ta 3aCTOCYBAaHHS MPAKTHKH €BPOMEHCHKOrO Cyny 3 TIpaB
JTOUHW», B IKOMY Ha 3aKOHOJIaBUYOMY PiBHI BU3HAYEHO CHCTEMY IHCTUTYI[IHHUX
Ta MPOICAYPHUX MeXaHi3MiB BHKOHaHHS pimeHb €CIIJI Ta 3amobiranHs HOBHM
nopymennsim Konsenii [27, ¢. 111].

Cnin 3a3Hauuth , o cynoBa npaktuka €CIIJI B ocHoBHOMY 0a3yeThcs Ha

peamizanii npuHnumniB KonBeHilii. KoHBeHIIsS BII3HAYAETHCS BHCOKUM pIBHEM
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a0CTPAaKTHOCTI, HACHUYEHICTIO OLIHOYHMMH MOHATTAMU («PO3YMHHUH CTpPOK»,
«JIOCTaTHBO 4Yacy ¥ MOMKIIMBOCTEH», «IHTEPECHU MPABOCYIJs» TOIIO), BHACIIIOK
4yoro ii OCHOBHUHM 3MICT PO3KPUBAETHCS y BIANOBIAHIA NMpEUEAEHTHINA MPaKTHIIl
€CIL

JlopeuHo 3ayBakuTH, 110 B €BpoMi, OUIBIIICTh JIEPkKaAB AKOT HAICKUTH 10
POMaHO-TEpPMaHCHKOT TPABOBOi CHCTEMHM, IMHUTAHHS 3acCTOCYBaHHs pimeHb Cymny
BUPIIICHO HACTYITHUM YHMHOM: MpakTHka €Bporeiicbkoro Cyay 3 mpaB JIOAUHU €
CBOEPITHUM TIYMA4CHHSIM HOPM, BHIUICHHSIM CyTi MojokeHb KoOHBeHIIil, 110
noJierurye 0e3nocepeHe ii 3aCTOCYBaHHS.

[nakme kaxyuu, cnpasu €CILI odimiiiHo He BBaKarOThCs MpeELEIEHTaMHU,
ajie € €IMHUM JDKepesaoM auHamiuHoro TiaymadeHHs Konpeniiii. HeomHnopigHicTh
NOTJISAIB HAa TPaBOBY MPUPOAY pimeHb €Bpomneiickkoro Cyay CIpuYHHMIA
TBEpJUKEHHs, 10 Tak 3BaHe mnpaBo Cyay sBIsIE COOOKO JICIIO CEPEIHE MIK
NPELeIEHTHUM MIPaBOM Yy HOro TpaJMIiifHOMY PO3YMiHHI Ta CTano c(hOPMOBAHOIO
Ha KOHTHMHEHT! TPAJMIIIE€I0 MO0 CYAOBOI MPAKTUKH SIK BU3HAYEHOI, OHAKOBOI,
MOCIIIOBHOT, YCTAJICHOI MO3UIIIi CYy/iB 3 TUX YH IHIIUX MUTaHb MPABO3aCTOCOBYOT
nistmeHOCTI. ToOTO pimenns €CIIJI moxxHa po3rismaTv sSK HIOUTO HOBHUM BUJT
JUKEpela mpapa, SKHM «BHIAAae» 31 CTaHAApTHOI Kiacudikallii pxepe mpasa, 10
SIKOT BIPOJIOBXK CTOJITh 3BUKJIM MTPABHUKU, — MPEIEISHT (aHTTIMCHKUN CTaHaapT) i
kKoau(dikoBaHa HOpMa (KOHTHHEHTAaJIbHA MpaBoBa cuctema) [82, ¢. 27.].

Hnst Ykpainu, gk nepkaBu-ydacHuili KoHBeHIlii, 3HaHHS Ta BUKOPUCTAHHS
TaKUX TPENEJCHTIB MPU 3aCTOCYBaHHI HOPM OCTaHHBOI € HEOOXITHOIO YMOBOIO
BUKOHAHHS B3SATUX Ha cebe¢ MDKHApPOIHO-IPABOBUX 3000B’s3aHb, IO 3 Hei
BurunBaTh. 3Bifacu pimeHHs €CIIUJI HaminmgaroTbcs TEBHHUMH MOXKIUBOCTSIMHU
10J10 BHYTPIITHBOACPKaBHOI iMIuteMeHTallii KorBeHirii.

Binmosimao mo 4. 1 cr. 17 3akony Ykpainu «I[Ipo BuKOHaHHS pillleHb Ta
3aCTOCYBaHHSl TPAKTHKH CBPOMEUCHKOTO CyAy 3 TMpaB IIIOJAWHW», CYIH
3aCTOCOBYIOTH npu po3risial ciupaB Konsenmito ta npaktuky €CIUI sk mxeperno

mpasa [112].
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Ile nonoxeHHs QOpMaIbHO JETITUMI3YBajlo [UIsl YKpPaiHCBKUX CYAJAIB
MOXJIMBICTh MPSIMO MOCWJIATUCA Yy CYyIOBOMY pimieHHl Ha npaktuky €CIUL
[locunannst Ha HopMmu KonBeHuii Ta pimenHs €CIIJI 3 npaB noauHU — LE HE
paBo CYJMIB, a iX 000B’A30K.

B nm. 12 a63. 3 IlocranoBu Ilnenymy Bumioro cremiaiizoBaHoro cymay
VYkpainu 3 po3risay UMBUIBHUX 1 KpuMiHanbHUX cipaB Ne 13 Big 19.12.2014 «IIpo
3aCTOCYBaHHS CyJaMd MDKHApOJHUX JIOTOBOpPIB YKpaiHW TMpu 3A1MCHEHH]
NPaBOCYAAs» MICTUTBCS PO3’SCHEHHS, Y BIAMOBIIHOCTI JI0 SKOTO 3aCTOCYBaHHS
cynamu KonBeH1ii Mae 311liCHIOBaTUCA 3 O0OB’SI3KOBUM YpaXyBaHHSM IMPaKTUKH
€CIT He TipkH MO0 YKpainu, a ¥l moa0 iHmuX aepxkas [122].

[Ilo crocyeTbcss aAMIHICTPATUBHOTO CYJOYMHCTBA, TO 3aCTOCYBaHHS
npaktukn €CIIUI  npsamo mnependaueno B Kopgekci  aaMiHICTpaTUBHOTO
cynounHctBa Ykpainu (mani — KACY). Came B KACY ynepmie cepex ycix
npolecyalbHUX 3aKOHIB YKpaiHu Oyiio 3ragano npo pimenss €CITJIL

Tak, y u. 1 1 2 ct. 8 nuporo Kogekcy BU3Hau€HO, 0 CyA IpHU BUPIIIEHHI
CIpaBU KEpYyeTbCs MPHUHLMIIOM BEPXOBEHCTBA IpaBa, BIANOBIIHO [0 SKOTO,
30Kpema, JIFoJuHa, i mpaBa Ta CBOOOAM BU3HAIOTHCS HAWBUIIMMH LIIHHOCTSAMH Ta
BU3HAYAIOTh 3MICT 1 CHOPSAMOBAHICTh IisUTbHOCTI nepkaBu. Cya 3acTOCOBYE
INPUHIUI BEPXOBEHCTBA MpPaBa 3 ypaxyBaHHSIM CYJOBOi MPAKTUKH €BpONEHCcHKOro
cyny [46].

Takox 1 B [loctanosi [Inenymy Bumoro aaminictpatuBHOTO cyay YKpaiHu
«IIpo cynoBe pimieHHs B aaMmiHICTpatuBHIN crpaBi» Big 20 TpaBus 2013 No 7
3a3HAYA€TbCA, 10 B  MOTUBYBaJbHIM 4YacCTHUHI  PIMICHHS, BUHECEHOTO
aJIMIHICTpPaTUBHUM CYJIOM, MOXYTb TaK0X BHUKOPHCTOBYBATHCS IOCHJIAHHS Ha
pimenns €CIIIL. Ane, cynu MycaTh MaTH Ha yBa3i, IO CaMe JIMIIE TOCHJIAHHS B
MOTHBYBaJIbHIIl 4YaCTHHI HAa MOJIOKEHHS 3aKOHOAABCTBA 0€3 HAJIEKHOTO HaBECHHS
MOTHBIB 3aCTOCYBAaHHSI IIEBHUX HOPM TpaBa ab0 HE3aCTOCYBAaHHS IHIIMX HOPM, Ha
SKI TIOCUJIAE€ThCSI CTOPOHA MIPU OOTPYHTYBaHHI CBOIX BUMOT, HE MOXXE BBa)KaTHUCS

HaJIeXKHOIO IopuauuHOl0 KBajmidikamiero [136]. ToOro cyau 3000B’s3aHi



174
OOTpYHTOBYBAaTU JONIUIBHICTh mocuiaHHs Ha pimeHHs €CIUI y koxHIN
KOHKPETHI! CIpaBl.

Il >k TOCTaHOBAa BCTAHOBJIIOE, IO 3aKOHHHUM € PIIICHHS, YXBAJICHE CYIOM
BIJIMOBIHO O HOPM MaTrepiaibHOrO IpaBa 3 YpaxXyBaHHAM IOPUIUYHOI CHIIH
MPAaBOBOr'0 aKTy B i€papXii HaIlOHAIBHOTO 3aKOHOJABCTBA, IO PETYJIOE CHIPHI
MPaBOBIIHOCUHM, TTOA10H] MPABOBIIHOCUHU (QHAJIOTIS 3aKOHY), a00 3a BIJCYTHOCTI
TaKOr'0 3aKOHY — Ha MiJICTaBl KOHCTUTYIIMHUX MPUHITUIIB 1 3arajJbHUX 3acaj MpaBa
(aHayorist mpaBa), TPHUHIUIIIB BEPXOBCHCTBA IIpaBa 3 YpaxXyBaHHSM CYJIOBOT
NpakTUKA E€BpPONEHCHKOTO Cyay 3 TMpaB JIIOJAWHA TPH JOTPHUMaHHI HOPM
IIPOIIECYaIBHOTO MPaBa.

B nesxux pos’scHeHHsX Bumuii aaMiHICTpaTUBHHUI CyJl TIPSMO BKa3ye Ha
3acrocyBanHs npaktuku €CIIJI mo KOHKpeTHUM KaTeropism crnpas. Hampukian,
po3ain 8 IlocranoBu [lnenymy Buioro ammMiHicTpaTUBHOTO cyny YKpaiHu Bif
29.09.2016 Ne 10 «IIpo mpakTuKy 3acTOCYBaHHS aJMiIHICTPATUBHUMHU CYyAaMHU
3aKOHOJIaBCTBA PO JOCTYI JI0 IMyOsiuHoi iHdopMaliii» nependadyae BUKOPUCTAHHSI
BIJIMOBIIHOT TPAKTUKHU (3 TMOCUJIAHHAMHU Ha KoHKpeTHI pimenHs) €CIII momo
noctymy ao iHpopmarrii [133].

AKIIEHT 3aKOHOJABI[I Ha BaXXJIMBOCTI 3aCTOCYBaHHS IIpU 3IHCHEHHI
PaBOCYIsl B aAMIHICTPATUBHUX CIIPaBax MPaKTUKH €BPOMEHCHKOTO CYy IIIKOM
CIIYITHUM 1 BUBAKCHHH, OCKUIBKH aJIMIHICTPAaTUBHI CyIU B YKpaiHi Oyiu CTBOpEHi
JUTSL 3aXUCTY TIPaB 1 CBOOO/ TIOJIMHU ¥ TPOMAJSTHUHA, MPaB Ta 3aKOHHHUX 1HTEPECIB
IOpUJIMYHAX OCI0 y CTOCYHKax 3 opraHamu Biagu. Came B myOniqHO-BIATHIN
cdepi BOHU MEPEBAKHO I HEXTYIOTHCS, MTOPYITYIOTHCA.

Cnig 3a3HauuTH, 10 TpoOJeMu (QOpPMyBaHHA €THOCTI  CHUCTEMHU
aJMIHICTPATUBHOTO CYJOYMHCTBA Ta MPUBEACHHS MOTO MPAKTUKU y BiIMOBIIHICTH
13 pimerHsmu €CI1JI € 3HaYHOIO MipOIO HOBHM HAMPSIMOM HAaYKOBOTO TOIIYKY JUISI
BITUYM3HSIHOI  aJAMIHICTPAaTUBHO-TIPAaBOBOi Hayku. Hwu3ka muTaHp Bce 1Ie
MOTPeOyIOTh TPYHTOBHUX HAYKOBUX JOCHIIKCHb, a TaKOX BIOCKOHAJICHHS
peanizailisi OCHOBHUX MPOLEAYp Ha MpakTuill. 30KpemMa, NpoOJIEeMHUM € MUTaHHS

010 AOTPUMAHHS Yy aAMIHICTPATUBHOMY CYJOUYMHCTBI NPHUHIMIIB, Ha SIKUX
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IpyHTyeThes AisubHICTE €CIUI; mpobnema nOTpUMaHHA «PO3YMHHMX» CTPOKIB B
aJMIHICTPAaTUBHOMY CYIOUYMHCTBI; 3acTocyBaHHs npakTuku €CIIJI npu BuHeceHH1
3aKOHHOI'0 Ta OOIPYHTOBAHOI'O CYAOBOrO pimeHHs Tomo [141, c. 129.].

Moxemo noroautucs 3 1ymkor B. M. CokomnoBa, po Te 1m0 3aCTOCYBAHHS
B aaMIHICTpaTUBHOMY cyqounHCcTBI npaktuku €CIII y nesikomy ceHci 6a3yeTbes
Ha aHanorii. MoxHa chopMyTIOBaTH OJHE MPABUIIO, SIK€ BHUIUIMBAE 13
KOMIUIEKCHOTO aHai3y MPUHIMIIIB BEpXOBEHCTBA MpaBa i MPUHIIUITY 3aKOHHOCTI B
aJAMIHICTPAaTUBHOMY CYJOUYMHCTBI: SKIIO PIIIEHHS MO aAMIHICTPaTUBHINA CHpasi,
NpUHHATO Ha TMIACTaBi aKTy 3aKOHOAABCTBA, OyJae CYyNEepeunuTH TPaKTHIII
€BpOIENCHKOro CyAy 3 TpaB JIOAUHU, aJAMIHICTPATUBHUHN CYyJl TOBUHEH BUPILIIUTH
aAMIHICTPaTUBHY CHpaBy Ha MiJACTaBl aHAJIOrii 3 BIIMNOBUIHUM PIIICHHSIM
€BporelicbKoro cyay 3 MpaB JIOAWHU. Ll aHamoris He € aHaJoTi€0 MpaBa YH
aHaJIOTi€l0 3aKkoHY. B nmaHomy Bumanky Oyno © JOIIBHO BECTH MOBY IIPO
aQHAJIOTII0 TPABOBUX IO3MIlIH, OOYMOBJIEHY BCE3arajlbHOK €I MPUHITUITY
BEPXOBEHCTBA IpaBa. 3alpoBa/UKEHHS B aJMIHICTPATUBHOMY CYJAOYUHCTBI
MOXJIMBOCTI BUPIIICHHS CIpaB 3a aHAJOTIEI0 € MPOsIBOM peaiizallii xoya 0 Ha
HOPMAaTMBHOMY PiBHI MPUHIIMITY BEPXOBEHCTBA MpaBa 1 €BPONEHCHKUX CTaHAAPTIB
aJMiHICTpaTHBHOIO cymounHcTBa [150, c. 55.].

Jlns 3actocyBanHs KoHBeHINT y aAMIHICTPAaTUBHOMY CYJOYMHCTBI BaXKJIMBO
PO3YMITH CITIBBIIHOIIEHHS IMOHATH «cdepa myOonidHO-TIpaBOBUX BimHOCHH» (1. 1
ct. 2 KACY, ct. 17 KACY) Ta «cmip moao #oro npaB Ta 000B’s3KiB IUBLIBHOTO
xapaktepy» (ctatts 6 Konsenirii).

[Tpu posrmsiai cipaB aaMIHICTPATUBHI CyIM 3acCTOCOBYIOTH KOHBEHIIIO Ta
npaktuky €CIUI, sk mxeperno mpasa. [Ipu mpoMy ciig BiAMITUTH, III0O MOBa He
came Tpo MPAKTUKY CY/y 3 TIpaB JIOJUHU, & TUTBKH PIIICHHS BITHOCHO YKpaiHu. S
MH BXXE BiIMIYaJK, B 3aKOHOJABCTBI YKpaiHM BiJICYyTHI TIOJIOKEHHS, SIKi
3a00pOHAIOTH 3acTOocOByBaTH pimeHHs un moctanoBu C€CIIJI, ski BuHECEHI y
CIpaBax BIIHOCHO IHIIUX KpaiH.

Ockuibku ctarts 6 KonBeHlIi BiACWIae A0 «IMBUIBHUX» TpaB Ta

00OB’SI3KIB, MOXE€ 3 SIBUTUCS XHOHE Bpa)XKEHHs, [0 TapaHTii i€l cTarTTi
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MIOIHUPIOIOTECS JIMIIIE HA CIPaBH, SKi PO3TIAAAIOTHCA CyAaMHu 3a IpaBUIaMHU
[UBUILHOTO TIPOIIECY UM B CyJaX LUUBUIBHOI fopucaukiii. OnHak 1e He Tak. Sk
cBiquuth npaktuka €CIUI, ¢dopmanbHa kBamidikaiis mnpaBa y BHYTPILIHbOMY
MpaBl Jep>KaB-ui€HIB YW PO3IJIS] CHPaBH B CyAl IHIIOI IOPUCAMKUIT (HAIPUKIA,
aAMIHICTPATUBHOT YW TOCMOJAPChKOI) HE € TEPENIKOJ0I0 JJIsi BU3HAHHS 3asBU
npuiHATHOWO 3a crarteto 6 KouBeniii. Tomy BapTO pO3TJISHYTH, SIKMM 3MICT
Bkianae €CIJI y MOHATTS «IIUBUIBHI ITpaBa Ta 000B’ I3KM».

[lepenycim, 3rigHo 3 mpenenaeHTHoro mpaktukoo C€CIUI, mnoHaTTs
«IHMBUTHHKUX TPaB i 000B’s3KiB» HE MOXKE 3BOJMTHUCS BUKIIFOYHO JI0 TOCHJIAHb Ha
HaI[lOHAJIbHE TPaBO BIAMOBIAHOI nepxkaBu. Y Kuibkox Bumaakax €CIII Bxe
HiITBEP/DKYBAB TPHUHIIMII, IO II¢ TMOHATTS B KOHTEKCTI MyHKTY 1 crtarti 6
KoHBeHIIIT € «aBTOHOMHHMM», OCKUIBKM IHIIEC pIIICHHS MOXE MPU3BECTH JIO
pe3yIbTaTIB, K1 OYyTh HECYMICHUMHU 3 MPEeAMETOM 1 MeTOr0 KOHBEHITI].

s Toro, mo6 myHKT 1 ctarTi 6 KoHBeHIii Mir O6yTy 3acTocoBaHUM B HOTO
IIUBUIBHINA YaCTHHI, HEOOX1THA HASBHICTH CIOPY IIOJO0 «IpaBa» K TaKOT0, KOTpPE
BU3HAHE y BHYTPIIIHBOMY 3aKOHOJIABCTBI, a TaK0X MIO0 CIHip 3a CBOEI CYTTIO
CTOCYBaBCS IIUBUILHOTO MpaBa.

Ockinbkn KOHBEHINST € XUBUM JIOKYMEHTOM, SIKMM Ma€ TIYMayUTHUCS Y
CBITJII ChOTOJICHHHUX peatiil, a 3a POKH, 10 MUHYJIH 3 Yacy npuitHATTS KoHBeHiii,
BITHOCHHH Ha0yJW OYEBUIHOTO PO3BUTKY B Oarathox cepax, €CIIJI y kKoHTEKCT1
3MIHEHUX TOTJISIB Y CYCHUIbCTBI Ha TPABOBHI 3aXWCT, KM Ma€ HalIaBaTHUCS
¢i13uuHIM 0c0baM y TXHIX CTOCYHKaXx 3 JIEp>KaBOI0, OMIUPUB cPepy 3aCTOCYBaHHS
nyHKTy | cTarTi 6 Ha CHOpHW MK TpOMaJsHaMH Ta JIEPKaBHUMHU OpTraHAMH,
30KpeMa Ha:

- CIIOpPM IIOJI0 CSKCHpOIpiallii, CKacyBaHHS JO3BOJy Ha OYIIBHHUIITBO,
3€MJICBIIBEICHHSI Ta 3arajioM pIIICHHS, SKi MOPYIIYIOTh MPaBO Ha BOJOJIHHS
MaiHOM;

- CIIOpW IIOJIO JO03BOJY, JIIEH31i TOIIO, B T.4. HEOOXITHOTO MJISI BEJACHHS
MIEBHOT'O BUJY TOCMOAAPCHKOI U NMpodeciiiHOl AISTBHOCTI;

- CIIOpH IIOJI0 BiJIpaxyBaHb B MEXKaxX MPOrpaMH COIIaIbHOTO 3a0€3MeUCHHS;
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- CIOpHU MIX JEPKABHUMHU CITY>KOOBLSIMU Ta JEPKABOIO.

Hanpuknan, y cnipasi «Binxo Eckenaiinen Ta inmri npotu @immsaaii» (Vilho
Eskelinen and Others v. Finland) [153] €CIIJI mneperiasHyB NpPHHIUIH
3acTocoBHOCTI MyHKTYy 1 crarri 6 KoHBeHLIi 10 cHOpiB MDK J€p>KaBHUMHU
CIIy>kKOOBIISIMH 1 JIEp’KaBOI0. 3assBHUKAaMU B (1l cripaBl OyJu MpaniBHUKHU MOJILII,
AKl Ha HAI[lOHAJIbHOMY pIBHI OCKap)KyBaJId BIZIMOBY KOMIIEHCYBAaTH iM BTpaTy
JOIIaTH 3a poOOTY y BiJAJICHUX pailoHax B pe3yJbTaTi BIIIYYCHHS 1i€1 yMOBH 3
KOJICKTUBHOTO  JIOTOBOPY Ta 3MIiHY TEPHUTOPIAIBHOTO  MiAMOPSIKYBaHHS
[MOIINENHCHKOT JUILHUIL.

Pimenns y miil crpaBi 3aCTOCOBYBAJIOCS SIK MPEIEACHT, 30KpeMa, Y CIpaBi
«Mitin npotu Ykpainum» (Mitin v. Ukraine) Bim 11 mtotoro 2008 p., 3asBa
Ne 38724/02, ne 3asBHUK — BIMCHKOBUM oOQillep CKap>KUBCS Ha TPHUBATICTh
HEBUKOHAHHS PIIICHHS BIMCHKOBOTO CYJy, BHHECEHOTO Ha MOro KOPHUCTb.
VYxBantowouu pilieHHs: Ha KopucTh 3assBHUKa, €CIJI 3a3HaumB, 110 BiMOBITHO 110
pimenHs Benukoi nmamatu y cnpaBi Binxo Eckenalinena, crarrs 6 KonBenii y
«UMBUIBHOMY» AacCMeKTI Ma€ 3aCTOCOBYBATHCS JO BCiX CIIOPIB, SIKI CTOCYIOThCA
JIEp>)KaBHUX CIYKOOBIIIB, SIKIIO HaIllOHAJbHE 3aKOHOJABCTBO HE BHUKIIOYAE
MO>KJIMBICTh 3BEPHEHHS JI0 CYAy 0cCi0, 1110 001MaroTh NIEBHI MOCAIU, YU KaTEropii
IPAaIiBHUKIB, MPO SKUX WIETHCS, 1 TaKe BUKIIOYEHHS 0a3yeTbcs Ha 00’ €KTHMBHUX
migcraBax [154].

TakuMm 9MHOM, MOHSATTS «IHMBIILHUX IpaB 1 00OB’S3KiB» € aBTOHOMHHM B
iHTepnperaitii €CIIJI 1 3acTOCOBYETHCS O MIMPOKOTO CIEKTPY MpaB i 000B’S3KiB,
AKl € MUBUTBHUMHU 33 CBOEIO CYTTIO, 1 30KpeMa y BiTHOCHHAX, IO BUPIIIYIOTHCS
[IUISIXOM a/IMiHICTPaTUBHOTO CY/JOYMHCTBA.

Ocrtannim yacom €CIIJI yxBanuB He OAWH JECITOK PIllIeHb, IO TOPKAIOTHCS
MUTaHb  aJMIHICTPATUBHOTO CYJOYMHCTBA, 1 11 TEHJEHIlA, OYEBUJHO,
MOCHITIOBATUMETHCA. SIK Bi3HAYArOTh (PaxiBIi-MIPAKTUKH, (DAKTUIHO HA CHOTOIHI
aAMIHICTPATUBHI CyIHU 3/1€OUIBIIOTO MPAIlOI0Th «HAB3IOTiH»: pimeHHs €CIIJI
3aCTOCOBYIOTHCS JIMIIE TOJi, KOJU HAa HHUX IMOCHJIAIOTHCS CTOPOHHU Mporecy ado

HEOOX1IHO BUIPABUTU TMOMMUJIKM, Ha SIKI BJacHE 1 BKa3ye BIJIMOBIAHE PIlICHHS
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npotu Ykpainu. Taka cuTyauis € He 30BCiM npuiiHATHONO. PoOora Ha
BUIEPEIXKEHHs MIOBUHHA TOJISITAaTH B TOMY, 1100 OopraH, HaOUIbII OO13HAHUU 13
npaktukoro €CIIJI — cekperapiaT Ypsa0BOro yHOBHOBAXKEHOTO Yy CIpaBax
€BporeicpbKoro cyay 3 MpaB JIOAWHU, — AJ0OUpaB MpaBoBi mo3uilii nporo Cyny,
[0 CTOCYIOTHCS aAMIHICTPATUBHOTO CYJOYMHCTBA, W MOBLAOMIISAB ix Bumomy
aJMIHICTpaTUBHOMY cyay YKpainu. Bumuii anMiHicTpaTUBHUN CyA, Y CBOIO YEPTY,
MaB OW JOBOJMTH 111 MPABOBI MO3HUIIIT 10 BiJIOMa PEIITH aJAMIHICTPATUBHUX CYIIB.
Cynu 3abesneuyBanu 6 poOouMii mepeksiaj BiAMOBIAHUX PIIIEHb CHJIAMHU CBOTO
anapaty, a oQIIHHUI mnepeknaa s NoTped MEeBHOI CyJI0BOi cCIpaBu — 3a
JIOTIOMOTOI0  Tepekiafavya, mnpuszHaueHoro BianosigHo a0 KACY. Odimiitai
nepeKiau HakonuuyyBanucs O Ha BeO-caiiTi Buimoro agmiHiCTpaTUBHOTO CyIy
VYkpainu y BUIbHOMY JOCTYIII JUIsl BCIET CUCTEMU aJAMIHICTPAaTUBHUX CY/IIB, @ TAKOXK
nyosikyBasucs 0 y «Bicauky Buroro anMinictpatiuBHoro cyay Ykpainu» [104].

B 1poMy KOHTEKCTI, Ha OKpeMy YyBary 3aciyroBye WHUTaHHS M[0JI0
odirmiitHOro nepeknany pimens €CIIJI. BuznaueHHs BUgaHHs, sIKe 3A1MCHIOBATHME
nepekiag Ta omyOJiKyBaHHA MOBHUX TeKcTiB pimeHb €CILI, mpoBamuthcs Ha
KOHKYpCHIil ocHOBI MiH tocTOM. AJjie (haKTUYHO 1HCTUTYT OQIIIHHOTO NepeKIaxy
pimens €CIUI mepenbadeHo TiIbKkM IS PIIEHb y CHOpaBax MPOTH YKpaiHU.
OdiniitHi mepekiaau pilieHb y cOpaBax IMOAO0 YKpaiHU JpYKYIOThCS B
Odimitinomy BicHUKY VYKpaiHum Ta MyOJNiKylOThcs Ha odimiiHOMy BeO-caiTi
Min’tocty. Alle MH BX€ 3ayBaKyBajd, IIO B HaIllOHATHLHOMY 3aKOHOJIaBCTBI
BIJICYTHI BHMOTH CTOCOBHO TOTO, IO YKPAaiHChKI CyIHW MalOTh 3aCTOCOBYBATH
pimends €CILJI nume y crnpaBax mpoTu Ykpainu. BogHouac mepexnan pilieHb
€CIUI y cipaBax npotu iHIIKX JAepkaB MiH’10cT He 3a0e3neuye. Y 3B’ 53Ky 3 UM
CyIy BUMYIICHI 3BEpTATUCS JO OpUTIHAIBHUX TEeKCTIB pimeHb €CIIJI. Moxmusi
BUIIAJKA 3BEPHEHHS CTOPIH JO TMepeKIajavyiB y pasi, SKI0 CTOPOHH,
OOTpYHTOBYIOUM CBOi BUMOTH, MocuiaroThcs Ha pimenas €CIII. [IpaBuibHICTD
MnepeKyialy B TaKOMy pa3l MOCBIAYYEThCS HOTapiycoM alo0 3acBIAYYETHCS

CIIeIliaTi30BaHOI0 NepeKIaaaIbKkoo GipMoIo.
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Ane He 3aBXIM CyAAl MarTh 3MOry NEPEBIPUTH BIANOBIAHICTH LBOTO
MepeKIialy OpUriHaibHOMY TeKcTy. Ilo CyTi Taka mpakTU4HA TEHJEHIS XOY 1
BUpiIye mnpobsemMu 3 nepeknaaoM pimenb €CIUI y cmpaBax mpoTd iHIIKMX
JeprKaB, ajie TICBHOIO Miporo € CyMHiBHOIO [33].

['oBopsiur mpo 3acagu 3MarajibHOCTI CTOPIH B  aJAMIHICTPAaTUBHOMY
CYJOYMHCTBI, CJIIJ BIAMITUTH, LIO MOHATTS PIBHOCTI CTOPIH Ta 3MarajbHOCTI Y
cynoBomy mnpoueci BuBeneHi €CIII 13 npuHUMIy BEpXOBEHCTBA MpaBa, SKUM
3HAaXOJUTh CBi BHUpa3 y MOJOXKeHHSAX cT. 6 KoHBEHIl 1040 CIpaBenInBOTO
CYJIOBOTO PO3TJISY.

Hocninauku aisibHOCTI €Bponelicbkoro Cyny 3a3HavaroTh, 110 BiH IO BiH
HE aHaJi3ye 3acaly 3MarajabHOCTI CyIOBOTO MPOIIECY Yepe3 MPU3MY «aKTUBHOD» YU
«IMAaCUBHOI» POJIi CYZy, TOOTO BiH HE aHATI3Y€ YU CYJI CAMOCTIIHO 30Upae JOKa3u y
CIpaBl 3a BJACHOIO 1HILIATUBOIO, YM BUPILIYE CIPaBy JIMIIE Ha MiJCTaBl HAAAHUX
oMy cropoHamu J0kKa3iB. ToOTo oOpaHHsS ¢GOpMHU CYIOBOTO Mpollecy — Iie
NUTaHHS HAIIOHAJIBHOTO 3aKOHOAABCTBA. s €Bporneiichbkoro cyay 3 orsiay Ha
BuMoru KoHBeHIi, BaXIJIMBO 100 CTOPOHH peajbHO OyinM HaJUIeH] PIBHUMH 1
JOCTaTHIMU MPaBaMH 11010 BIICTOIOBAHHS CBOET mo3uii [7, c. 45].

Yucnenni pimenns €CII miakpeciooTh BaXIUBICTh JOTPUMAHHS CyJaMu
caMe TIpollecyaJbHUX HOPM, MPaB 1 rapaHTii 3 MeTOI 3a0e3nedeHHs MpaBa Ha
CIIPABCNINBUM CYJIOBUM po3risia. ToMy B OCHOBY IpaBa Ha CIPABEIIIUBUN
po3risan, nependadeHuit cr. 6 KonBeHrii, mokiaaeHi, mepi 3a Bce, MpolecyatbHi
OPUHIIMIN — JOCTYNl 10 CYydy, 3MarajbHICTh TMPOIECY, PIBHICTH CTOPIH,
mMyOJIYHICT CYIOBOTO PO3TISAY, BUMOTH JI0 3MICTY CYIOBOTO PIIlIEHHS TOIIO.

lomo mpuHIMMY PiBHOCTI CTOpiH €BpPONEHCHKUI Cya 3a3Hayae, MO BiH
MOIUPIOETHCSA SIK HA CHpPaBH NP0 IUBUIHHI TIpaBa Ta OOOB’SI3KH (B TOMY YHCIHI
aAMIHICTpaTUBHI, K Oyn0 3’SICOBaHO BUIIE), TaK 1 Ha KPUMIHAJIBHI CIpaBU Ta
BHUMarae, 1mo0 KOXKHil 31 cTOpiH Oyina HaJllaHa PO3yMHa MOXJIMBICTH TPE/ICTABUTH
CBOIO CMpaBy Yy TaKWil Crmocid, 10 HE CTaBUTh il B CYTTEBO MEHII CHPHUSATINBE

CTaHOBHIIIC HOpiBHHHO 3 OITIOHCHTOM.
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[Tpunun 3maraneHocTi y npaktuul €CIIJI o3Hadae, 1mo CTOPOHH Yy
KPUMIHAJIbHOMY YH IIUBUIBHOMY MPOIECI MAaIOTh IPABO O3HAHOMIIIOBATHUCS 3 yciMa
J0Ka3aMH YW 3ayBaKEHHSIMH, 3TYICHIUMH JI0 CIIPaBH, KOMEHTYBATH iX.

Jlo 1HmMMX yMOB 3a0e3MeueHHs] 3MarajbHOCTI Ta piBHOCTI cTopiH €CIIJI
BIIHOCUTH: OOOB’SI30K OpraHiB JOCYJOBOTO CJIJICTBA TMOBIIOMJISTA CTOPOHI
3aXUCTy IpO BCl BIIOMI iM BHUIIpaBAHI Ta OOBUHYBaJIbHI JOKa3H, SIKI CTOCYIOTHCS
CHpaBy; MpaBo 0coOHU, M0 OOBHHYBAUYETHCS y BUMHEHHI 3JI0YMHY, TOMHUTYBATH
CBIIKIB OOBWMHYBa4ucHHS a00 BHMAarath iXHBOTO JOMHUTY, a TaKOX BHMAaraTw
BUKJIMKY 1 JIONUTY CBIJIKIB 3aXUCTy Ha THX CaMUX yMOBaX, IO ¥ CBiJIKIB
OOBMHYBau€HHS SIK Ha JOCYJIOBOMY CJIACTBI, TaK 1 B CYAOBUX CTaJisx
NIPOBAKEHHS; TIPABO MMIJICYTHOTO0 HAa OCKAP)KCHHS PIllICHHS Cy1y Y BHUIIOMY CY/Ii;
IPaBoO MIJICYJHOTO HA Y4acTh y CYIOBOMY PO3TJISil SK y CyIi MepIioi 1HCTaHIIi,
Tak 1 MPU TEPErJisAil CpaBu B amesaliiHOMY TOpsAKY. JlOCTiAHUKN MisUIBHOCTI
€CII 3a3nayaioTh, 10 BIH HE aHAJI3Yy€ 3acaay 3MarajibHOCTI CYJAOBOIO MPOIECY
Kpi3b NMPU3MY «aKTHUBHOI» UM «IIAaCHBHOI» POJIi Cyny, TOOTO BiH HE aHAJI3y€e, YH
CyJl CaMOCTIMHO 30HMpae JOKa3u y CIpaBi 3a BIACHOIO IHIIIATHBOIO, UM BUPIIIYE
CIpaBy JIMIIIE Ha IMJCTaBl HaJAaHUX Homy crtopoHamu pokasiB. [ms €CIII 3
orjsiy Ha BUMord KoOHBEHINT BakIMBO, 100 CTOPOHU pEaIbHO OYyJIM HaaUIeH1
PIBHUMH 1 TOCTATHIMHU IIPaBaMH MO0 BiZICTOIOBaHHs CBO€T mo3uitii [22, ¢. 203.]

[Tpunun 3maransHOCTI Tipotiecy B po3yminHi €CILJI o3Hauae, 1Mo KOXKHIM
CTOpPOHI TOBMHHA OyTH HajJaHa MOKIIMBICTh O3HAHOMHTHCS 3 yciMa JOKa3aMu Ta
3ayBa)KEHHSMH, HAJIaHUMH 1HIIOIO CTOPOHOIO, 1 BimmoBictTu Ha HuX (Pimenns y
cupasi «Pyic-Mateoc nipotu Icmaniin(Ruiz-Mateos nipotu Icnanii) Big 23 gepBHS
1993 poxky, 3asBa Ne 12952/87, 1. 63.) [166, c. 24].

B xoxHniit konkpetHit cnpaBi €CIIJI TuM 9u iHITUM YUHOM 3AIMCHIOE
IHTEpIpeTaIlif0 MPUHIIMITY 3MaraJlbHOCTI Ha CBIil poO3CyaA, pO3TIIAIa0ud HOro,
HacaMIiepes], SK YacTUHY MpaBa Ha CHPaBEUIMBHUI CYJ, HATOJONIYIOUH, IO imes
CIIPaBENTMBOTO CY0BOTO PO3TIISAY BKIFOUA€ OCHOBOITOJIOKHE TIPABO HA 3MaraibHi

poBaKEeHHs. /{1 npukinany:
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- BUMOTH, 1[0 BUHUKAIOTh 3 MpaBa Ha 3MarajbHi IPOBAKEHHS (DAKTUIHO €
OJTHAKOBUMH JIJIs IUBUILHUX Ta KpUMIHAIBHHX TpoBapkeHb (Werner v. Austria
(Bepnep npomu Ascmpii), 8 66);

- Oa)kaHHS 3€KOHOMHTH 4Yac 1 MPUCKOPUTHU IMPOBAIKEHHS HE OOIPYHTOBYE
HEBUKOHAHHS TaKOro (PyHIAMEHTAJILHOTO MPHUHIMITY, SK IMPaBO Ha 3MarajibHi
npoBajpkeHus  (NiderOst-Huber v.  Switzerland (Hidepvocm-Xybep  npomu
Lleeniyapii), § 30);

- TIPaBO HA 3MarajbHi MPOBAHKCHHSA (PAKTUYHO O3HAYAE MOXKIIUBICTH CTOPIH
y KpUMIHAJIbHOMY a00 IHHUBUIBHOMY CIIyXaHHI OyTH OOI3HaHMMH MO0 YCIX
KOMEHTapiB 3 MPUBOAY MPEACTABICHUX JOKa3iB Ta CIOCTEPEKEHb, HABITH SKIIO
BOHHM TIPEJICTABJICHI HE3aJIOKHUM IMPEACTABHUKOM HAIIOHAIBLHUX FOPHIMYHUAX
MOCJIYT, OCKUIBKM BOHHM MOXYTh BIUTMHYTH Ha pimeHHs cyay (McMichael v. the
United Kingdom (MaxMaiikn npomu Cnonyuenoeo Koponiscmea), 8 80;
Vermeulen v. Belgium (Bepmionen npomu benveii), 8 33;

- MPaBO Ha 3MarajibHi MPOBAJKEHHS MOBMHHO HAJABAaTHUCh Y 3aJ0BUIBHUX
yMOBaX: CTOPOHA Y CIIpaBi MOBUHHA MaTH MOXJIMBICTH 03HAMOMUTHUCH 13 JOKa3aMHU
y Cyal, 1 KOMEHTYBATH iX ICHYBaHHS, 3MICT Ta JIOCTOBIPHICTh Yy HaJIeXKHIN popMmi y
BcTaHoBieHU vac (Krémar and Others v. the Czech Republic (Krémar ma inwi
npomu Yecwvkoi pecnyonixu), 8 42; Immeubles Groupe Kosser v. France (Immebns
I'pyn Koccep npomu ®@panyii), § 26);

- CTOpOHAM TIOBMHHAa OYyTH HaJlaHa MOXJIHMBICTh IOBIIOMUTH OYIb-IKi
nokasu, HeoOxinHi ;s yerixy ckapru (Clinique des Acacias and Others v. France
(Kninix oe3z Axayis ma inwi npomu @panyii), 8 37);

- CyJl Ma€ TIOBa)KAaTH MPUHITUIT 3MarajbHOCTI MPOBAKEHB, HATIPUKIIA, SKIIIO
BiH TIOCTaHOBIIAE, IO TPAaBO Ha KacaliiiHy cKapry OyJ0 BTpadeHO depes
HENPUUHATHICTB, 10 mepeadayae i Bu3HaHHsa kionoranHs (Clinique des Acacias
and Others v. France (Kninix 0e3 Axayis ma inwi npomu @panyii),

- JIUIlI€ CTOPOHU CIpaBH BUPINIYIOTh YW BIANOBIJAIOTH MpPEACTaBICHI
CBIJIKOM Marepianu Horo komeHrtapsm. JloBipa CTOpIH CyJqy 3acHOBaHa Ha 3HAHHI

TOro, o y HUX 6yna MO>KJIUBICTH BUCJIOBUTH Ioriraan moJ0 KOXHOIoO Z10KyMCHTaA
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y crpaBi (y TOMY 4YHCIi JOKYMEHTH, II0 CyJ OTPUMAaB 3a CBOIM KJIOMOTAHHSIM)
(K.S. v. Finland (K. C. npomu @innanoii), 8 22; Pellegrini v. Italy (Ileanerpini
npomu Imanii), 8 45) [108].

Cnig 3a3Ha4YMTH, IO HEBII €MHOI0 CKJIAJIOBOKO peani3alii MNpUHLHILY
3MarajbHOCTI CTOPIH B aJMIHICTPaTUBHOMY CYJOYMHCTBI € NMPAaBO HAa NEPerisj
cynoBux pimeHb Bepxosuum Cyaom Ykpainu.

B Vkpaini pimienns €BponeicbKoro cyay 3 npas JIOAUHU € MICTaBOIO IS
MOPYIIICHHS KacalliifHOTO MPOBAHPKCHHS y CIPaBi 32 BUHATKOBHMH OOCTaBHHAMH.
Ile ropuawuHo 3akpimieHo I[IMBiIIBHUM TpoLeCyaIbHUM Ta [ OCromgapchbKuM
IpOIeCyaATbHUM KoJIeKcaMu, KpuMiHaIbHUM MPOIECYaTbHUM KOJCKCOM, a TaKOX
Konexcom anmiHicTpaTUBHOTO CyaounHCTBA. butbiie Ttoro, y m. 3 ct. 10 3akony
VYkpainn «IIpo BUKOHAaHHS PIlICHh Ta 3aCTOCYBAaHHS NPAKTUKH €BpPONEHCHKOTO
CyZy 3 TIpaB JIOJUHN MPSMO TepeadadaeTbCsi MOXKIIMBICTD: IIOBTOPHOTO PO3TIISTY
CIpaBH CYIOM, BKJIIOYAIOYM BIIHOBIJIEHHS IMPOBAKEHHS Y CHpaBi; MOBTOPHOTO
pO3MIIsiAy  COpaBM  aaMIHICTPaTUBHUM  OpraHoM, ToOTo ©6e3  motpebu
OIMOCEePEIKOBYBATH HOTO piteHHsM cyay [173].

BignoBigao g0 crt. 237 KACY, onHielo 3 TiAcTaB Iojaadl 3asBU PO
HEeperyisil CyAOBHX PIMIEHh B aJMIHICTpAaTUBHHX CIpaBax MOXe OyTH
BCTAHOBJICHHS MDKHApPOJHOIO CYIOBOIO YCTaHOBOKO, FOPHUCIHUKILIS SKOi BHU3HAHA
VYkpainoto, mopyiieHHs YKpaiHOWO MIKHApOIHUX 3000B’s3aHb MPU BUPIIICHH]
JTAHO1 CIIPaBU CYZOM.

Jlo BKazaHOi 3asBH, OKpIM 3arajJilbHOTO TEPENiKy JOKYMEHTIB, TaKOX
JIOJTA€THCSL KOMIisl PIIEHHS MDKHAPOJHOI CyIOBOi YCTAaHOBH, FOPUCIUKINS SKOT
BU3HaHa YKpaiHOw, ab0 KJIOMOTaHHS 0COOM PO BUTPeOyBaHHS KOMIi TaKOTro
pillICHHS B OpraHy, BIIMOBIJATLHOTO 3a KOOPJWHAIID BHUKOHAHHS pIlllEHb
MDKHAPOJIHOT CYZOBOi yCTaHOBH, SKIIO 1i HEMAaE y PO3MOPSAIKEHHI 0COOM, sKa
mo1asna 3asiBy.

Cnig 3a3HaYUTH, 1[I0 OCOOJMBICTIO PO3TJSAY CHpPaBH MPO TEPers
CYJIOBOTO PIIIEHHS 3 II€i MiICTaBU, € T€, 110 BOHA PO3MISAAETHCA HA CIUIBHOMY

3aciiaHHl Bcix cynoBux mnainar BepxoBHoro Cyny VYkpainu. 3aciaHHs €
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MIPAaBOMOYHUM 332 YMOBH MPHCYTHOCTI HA HbOMY HE MEHIIE BOX TPETHH CY/IIB
BiJI 3araJIbHOTO CKJIay KOXKHO1 3 cyfoBux najiat Bepxosuoro Cyny Ykpainu.

3a pe3ynbTaTaMH TaKOTO pO3TISAAY CyA Ma€ MpaBO BHUHECTH OJHE 3
HACTYMHUX PIlICHb:

- CKacyBaTH CYJIOBE pileHHs (CyAOB1 pIillIEHHsS) MOBHICTIO a00 YacTKOBO 1
MPUIHATH HOBE CYJIOBE PILICHHS YU 3MIHUTH CYJOBE PILLICHHS;

- CKacyBaTH CYJIOBE pileHHs (CyAOB1 pIllIEHHS) MOBHICTIO a00 YacTKOBO 1
NepelaTh CIpaBy HAa HOBUM PO3TJISAA J0 CYAY, SIKHH YXBaJIMB OCKap)KyBaHE CYIO0BE
pILICHHS;

- CKacyBaTH CYAOBI pIIIEHHS 1 3aKpUTH NPOBAKEHHS Yy crpaBi ado
3aJUIINATH TI030B 0€3 PO3TIISIY.

HasBHICTH Takux mosioxkeHb B Kojekci aJMiHICTpaTUBHOTO CYyJIOYMHCTBA
VYkpainu me pas miATBepKY€E BaXIIMBICTBH JUIsl YKpaiHu pinieHb €BpONeHChKOro
Cyoly 3 TpaB JIIOJWHUA Ta cropuse oOpaHOMY Kypcy HaIlOi JepkKaBu Ha
€BPOIHTETPAIIIIO.

[Ile omHMM 13 YMHHUKIB peami3aiii NPUHIMIY 3MarajibHOCTI CTOpIH 3
ypaxyBaHHsIM TiponiecyalibHol mpaktuku €CIUI, mpo saxuil Bxke HHUIocs B
MOTIEPEIHIX PO3JiJIaX HAIIOTO JOCHIIKEHHS, BHUCTYMAIOTh TIOJOXKECHHS II0JI0
TPHUBAJIOCTI CYIOBOTO PO3TIISIY CIIPABH.

3axuct mpaB, cBOOOJ Ta iHTepeciB (i3MYHMX OCi0, TpaB Ta IHTEPECIB
IOPUANYHIX 0Ci0 y cdepl myOaiyHO-MPABOBUX BIIHOCHH BiJ TOPYIICHb 3 OOKY
CyO’€KTIB BIIaJHUX MOBHOBa)KEHb, & OTXKE, 1 €PEKTUBHE MOHOBJICHHS Y MIpaBax He
MOXJHMBI 0€3 JOTPHUMaHHS BCTAaHOBJIECHHX 3aKOHOM CTPOKIB Ha BIINOBIAHY
MpoliecyalbHy 10, 30KpeMa CTPOKIB PO3IJISIy Ta BHUPIMICHHS CHpaBU. AJKeE
OCTaHHI UCUIHUILUIIHYIOTH Cy0’ €KTIB CYJIOYMHCTBA, POOIISTH MPOIEC TUHAMIYHUM 1
BITOPSIIKOBAHUM.

BignoBigHo 1o BuMor crarri 6 KoHBeHIlii cripaBu mpo NIMBIILHI IIpaBa Ta
000B’sI3KM 0C10, @ TaKOX CIpaBU MPO KpUMiHAJIbHE OOBHUHYBAaYEHHS MalOTh OyTH

PO3MJISIHYTI y CY/I1 BIPOJOBX PO3YMHOTO CTPOKY.
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Posrmsin cipaBu BIPOJOBXK PO3YMHOTO CTPOKY € MPOOJEMHUM MUTAHHSM B
Oaratbox nep:kaBax. Lle B piBHIM Mipi CTOCY€EThCS 1 aAMIHICTPAaTUBHUX CcyA1B. Kpim
TOTO, X04a 1€ 1 He BUIUIMBAE 3 OYKBAJbHOIO TIYMayeHHS NYHKTY 1 cTarti 6
KonBeHn1ii, B okpeMHx JaepkaBax OOOB’S3KOBOIO € JIOCYAOBa CTajis PO3TISAIY
CIIpaBU BIJIMOBIAHUM aJMIHICTPAaTUBHUM OPraHoM. TakKMM YMHOM, BIAMOBIIHICTH
pO3MJISIAy CHOpaBU CYAOM 3a3HAYEHOMY KPHUTEPIIO 3alieKUTh BiJl TPHUBAJIOCTI
nocynoBoi npouenypu. Came TOMy IS 3aXUCTY MpaB OCOOM JOIUTBHUM MOXKE
Oyt 00paxoBYBaTH CTPOKM pO3TJIAY 3 MOMEHTY TIOAaHHS CKapru o
BIJIMOBIIHOTO aJMIHICTPAaTUBHOTO OpraHy. €BpONenCchKUil Cy1 TPH PO3IJISIAL CKapr
PO TEPEBUIIEHHS PO3YMHHUX CTPOKIB, MPO SAKi HACThCA B CTATTi 6, TaKOX
BpaxoBY€ CTPOKM BUKOHAHHS CyJOBOTO pillieHHs [5, c. 143].

[IpaBusio Tpo pO3TIsA CpaB y PO3YMHHUH CTPOK (aje He OLIbIe OJHOTO
MICAISI) MICTUTBCS Takok y 4. 1 cr. 122 Komekcy aaMiHICTpaTUBHOTO
cynounHcTBa. KpiM Toro, mpo po3yMHHUIl CTPOK HIEThCS TaKOX Yy MpaBHIIAX IPO
MiATOTOBKY aJMIHICTPATUBHOI CripaBu 110 po3rysiay (4. 2 c¢r. 110) ta nmpoBeneHHs
MOTIEPETHROTO CYI0BOTO 3acimanus (4. 1 cT. 111).

VY Kojekci aaMiHICTpaTUBHOTO CYAOYMHCTBA BIIEPINE 31HCHEHO CIpoOy Ha
3aKOHO/JaBYOMY PiBHI BU3HAYUTHU MOHATTSA PO3YMHOTO CTpoKy. Tak, 3rigHo 3 1m. 11
CT. 3, PO3yMHHUH CTPOK — II¢ HAWKOPOTIIUH CTPOK PO3TIISAAY 1 BHUPIMICHHS
aaMIHICTpaTUBHOI ~ CNpaBW, JOCTAaTHIM JJI1 HadaHHA CcBoedacHoro (6e3
HEBUIIPABJIAaHUX 3BOJIIKAHB) CYJOBOTO 3aXMCTy IMOPYIIEHUX TpaB, CBOOOA Ta
1HTEpeCiB y MyOIIYHO-TIPABOBUX BIIHOCHHAX.

JIisi BCTAHOBJICHHS PO3YMHOCTI CTPOKY PO3TJSAY KOHKPETHOI CHpaBU Y
HaIlIOHAIBPHUX CYJOBUX opraHax €Bpomneiickkuii Cya BUpOOUB y CBOIM MPaKTHII
KiJTbKa B3a€EMOIIOB’ I3aHUX KPUTEPIiB:

- CKJIQJTHICTh CIIPABH;

- TIOBEiHKA 3asBHHUKA (TOOTO OCOOM, sKa 3BepHYJacs 10 E€BPOINEHCHKOTO
Cyny);

- IOBE/IIHKA CYJIOBUX Ta 1HIIUX JIeP>KaBHUX OpPraHiB;

- BOXKJIUBICTb MPEIMETY PO3IIISIAY JUIs 3asiBHUKA [8, ¢. §].
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3BaXkaloud Ha 1€ MUTAHHS MPO PO3YMHY TPUBATICTh CYJIOBOTO PO3IISIY

HEOOXITHO PO3rJIsSJaTH KOMIUIEKCHO BpaxOBYIOUM BCl OOCTaBUHHM KOXHOT
KOHKPETHOI CIIPaBH, Ha 110 sIKpa3 1 3BepTae €Bponercbkuil Cyz.

Hanpuknaza, nutanHs 1010 CKIAIHOCTI CIIpaBy (K 1 MUTAHHA 100 CTPOKY,
MPOTSITOM SIKOT'O CITpaBa IMiJIArae BUPIIICHHIO) Ma€e PO3B’A3yBaTUCS B 1i PO3IIISIAL 3
OrJsily Ha Te, 4Kl JOJATKOBI MpouecyaibHl Ali HEOOXITHO BYMHHUTH, 1100
OTpUMATH JIOKAa3W: TPHU3HAYUTH EKCIEPTH3y, IOMHMTATH CBiJKiB, OJIepKaTH
BHUCHOBKHU CHEIIaNICTIB Tomlo. [Iponienypu BUMHEHHS UX i OMHUCAHO B 3aKOHI,
BIJIMIOBIIHO JI0 SIKOTO BCE, 10 BiJIOYBA€THhCS B PO3TJIISAJl CIpaBH, MepedyBae mif
KOHTpoJIeM cyay. ToX BIANOBIAQIBHICT 32 HECBOE€YAaCHE BHUKOHAHHS
MpolleCyaIbHUX i TOKJIANaeThcsl Ha CyA. Takuil BUCHOBOK 30iraeTbcs 13
no3ullier0 €BPOINENchKOro cyny 3 npas Jdoaunu. [Ipumipom, y pimieHHi B cripasi
«Beprenbchkuit mpoTH YKpaiHu» 3a3HaA4eHO, 10 BIAKIAJACHHS PO3TJISAY CIPaBH,
NPU3HAYCHHS 1 TIPOBEJEHHS €KCIEPTU3U, YJacTh CYAJl B PO3IJISAl 1HIIUX CIIPAB,
MOBEPHEHHS KPUMIHAJIBHOI CIIPaBU MPOKYPOPOBI 3 METOI YCYHEHHSI JOIMYIICHUX
NOpYIIEHb KPUMIHAIBHO-TIPOIECYAIBHOI'O 3aKOHOJABCTBA caMi MO Cco0i He
cyrnepedyaTh YUHHOMY 3aKOHOJIaBCTBY, ajie HE MOXKYTh MPU3BOJUTH 10 TIOPYIICHHS
nmpaBa 0coOM Ha CyJIOYMHCTBO B pO3yMHHMI cTpok [157, c. 37].

Crnin Big3HA4YMTH, 1O YMOBHO ckmaBmu nepeadadeni B KACY crtpoku i
JOJABIIM JI0 HHUX Yac Ha IMJATOTOBKY BIANMOBITHUX JOKYMEHTIB (HAINPHUKIIAI,
aneJsIiiHOT CKapTH), X MepeCcuiIaHHs BiJl OJJHOTO CyIy J0 1HIIOT0, MU T00aYyuMo,
0 aAMIHICTPAaTUBHUN TPOIIEC TOBUHEH TpUBaTH He Oinmbmie 3-4 micsamiB. OmgHak
JOTPUMAHHS I[HUX CTPOKIB CKOpillle € BHUHATKOM HDK mpaBwioM. Haxans,
3BUYAMHUM SIBUILEM JJII HAIIOI CyJAOBOI CHCTEMH € 1X mnopymeHHs. [Ipu gomy
MOPYIICHHS HE HAa JIHI, a Ha MicsIl. [CHYyIOTh BHITaIKW, KOJHU CIPABH TUIBKU B
MePIii 1HCTAHIIIT po3rIsIAaroTh 1o 6-10 Mmicsmis [156, c. 15].

[TincymoByroun BUIIE BHUKJIAJCHE, MOKHA 3a3HAYWTH, IO HE BUIIAKOBO
ocHoBH1 mosioxeHHss KAC VYkpainu, npuiinsati nig BrumBoMm npaktuku €CIUL,
3aKpIIJIEHI y CT. 2, siKa 3arajoM MPUCBSYEHA 3aBIAAHHSAM AaJMIHICTPATUBHOIO

CYJOYMHCTBA.



186

BpaxoByroun ponp Cyay B JE€MOKPAaTHYHOMY CYCIUIBCTBI, ISl CYIAIB
aMIHICTPAaTUBHUX CYJIB AY>K€ BaXKIMBO YCBIIOMIIIOBATH, IO aJAMIHICTpAaTUBHA
IOCTHULIA — 11€ HE MPOAOBKEHHS (PICKaJbHUX Ta IHIIUX (QYHKIIN Cy0’€KTIB BIaJHUX
noBHOBaxkeHb. KAC VkpaiHu He juile MICTUTh KOHBEHIIMHY TEPMIHOJIOTIIO 1
Omepy€e KOHBEHI[IMHUMM TOHSATTSIMHU, a W Ja€ BeCh HEOOXIIHMH MNpaBOBUH 1
NpOIECyaTbHUI IHCTPYMEHTAPIN MJIS 3aXUCTY MPaB JIOAWHUA Y JEMOKPATHYHOMY
cycnuibeTBi [164, ¢. 171].

TakuMm dYHMHOM, 3aCTOCYBaHHS TPAKTHKH ECBPOMEWCHKOTO CyAy CIpHSE
YTBEPKEHHIO HAIIOHAJIBHOTO CYJOYMHCTBA K TaKOi CHCTEMH MPaBOCY/S, IO
BIZIMIOBiJa€ MDKHAPOJHUM CTaHAApTaM IIOJA0 3aXWCTy MpaB i CBOOOA IIOIMHH,
3MIIIHIOE JIOBIpY TPOMAJISTH /10 CY/iB. Y 3B’SI3KY 3 UM HE MO’KHA HE 3a3HAYUTH TPO
0COOJIMBY HAaraJibHICTh 3a0€3MEYCHHs BITUYM3HSHUX CYHAJIB CHUCTEMATH30BAHUMH
30ipHUKaMK OQIIHHO MepekiaeHuX pilmeHb €Bponeicbkoro cyny (y crpaBax sk
npoTu YKpaiHM, TaKk 1 MPOTH IHIIUX AepkaB — ydacHuilb Konpenirii). Timbku
3a0€3MeUnBIIN SKICHE IPaBO3aCTOCYBaHHS Ha HAIlOHAJTbHOMY piBHI, MOXHa
CKOPOTUTH BEJIMKY KUIBKICTh 3asB, 110 HanxonaTh a0 CtpacOypra Bij rpoMajsH
VYkpaiau, migHATH Ha MDKHApPOJHIN apeHi IMIK YKpaiHu SK TPaBOBOi JIep)KaBH.
Takox BaxIMBO, 00 piBEHb MpodecioHai3My 1 HEYNepePKEHOCT1 TPaBOCYIIs B

HaIIi AepkaBi 3aI0BOJIbHSB MTOTPEON TPOMAITHCHKOTO CYCITIIBCTRA.

BHCHOBKHM 10 TPETHOT0 PO3AiTY

1. Bwusnaueno, mo Kojekc agMiHICTpaTUBHOTO CyJIOYHHCTBA YKpaiHU HE
MICTUTh AediHilii MOHATTS MoKa3yBaHHsA. Ha OCHOBI aHami3y pi3HMX MiAXOIB,
3alpOTIOHOBAHO aBTOPCHKE BU3HAYCHHS JOKa3yBaHHA B aIMIHICTPATUBHOMY
CYJIOYMHCTBI, ]l IKUM MPOTIOHYETHCS PO3YMITH BPETYJIHOBAHY aJAMIHICTPATHBHO-
MpOLIeCYaTbHUMU HOPMaMH MiSUTbHICTh CyO'€KTIB JOKa3yBaHHS, CIPSIMOBAaHY Ha
30MpaHHs, MMOJAHHS, OIlIHKY, OIJIfAM,3a0e3NedueHHs, JOCIIIKECHHS, BUTpEeOyBaHHS
a00 TMMYacoBE BWJIYYEHHS JOKa3iB 3 METOK 3’SICYyBaHHSI 00’ €KTUBHOI ICTUHU Ta

CIPaBEeIJIMBOIO BUPIIICHHS MyOI14YHO-TIPABOBOTO CIIOPY.



187

2. AKIIEHTOBaHO yBary, IO JOKa30Ba AISUTHHICTh CTOPIH Ta 1HIIUX OCIO,
AK1 OepyTh y4acTb y CIpaBi, 3 TOUKU 30pY BCTAHOBJIEHHS ICTMHM Y CIpaBl Ma€ Ha
MET1 HaJaHHS HEOOXIIHHUX JUIS ILOrO JaHMX. AJie CiliJl BII3HAYWTH, IO II1J
MOJAHHSIM JI0Ka3iB HE 30BCIM BIPHO PO3YMITH JIMIIE IX TEXHIYHE HAJAaHHS B
Marepiaiii crpaBu. 30Kpema, CyO'eKTy JI0Ka3yBaHHS JO TIOAAHHS JOKa3iB
HEOOXIAHO iX oTpuMaTu. B ropuanuHiil Hayll BIANOBIAHY ALSUIHICTh HA3UBAIOTh
30upaHHAM J10Ka3iB. CTOpOHAM TaKOX HEOOXITHO OOTPYHTYBATH iX HAJIEKHICTH Ta
JOMYCTUMICTb, 1110 YaCOM BUMarae OUIbIINX 3yCHIb, HIXK 30MpaHHs JoKa3iB. Bci 1l
JIOT1YH1 1 TEXHIYH1 omepalii CrpsMOBaHI Ha BHUPILIEHHS 3arajbHOrO 3aBJIaHHS —
BJIaCHE MOJAHHs JJOKa3iB Y aMIHICTPATUBHY CIpPaBY.

3.  CTBepmXyeTbcs, IO KIOYOBOK BIAMIHHICTIO peanizailii MPUHIUITY
3MarajbHOCTI B aJMIHICTPATUBHOMY CYJOYMHCTBI, Ha BIAMIHY BiJl 1HIIUX BH[IB
CYJOYMHCTBA, € AKTHBHA POJIb CY/Y, 110 HAHOLIBII ITOBHO MPOSIBISIETHCS B MPOIIECi
nokazyBanHs. Cyz, xoua 1 32 yMOBHU 30€peKEeHHs He3aIeKHOCT1, 00’ €KTUBHOCTI Ta
HEYTepeHKEHOCTI, 3A1IMCHIOE KEPIBHUIITBO CYJIOBUM MPOIECOM, 1, IO MPUHITUTIOBO
BAXJIMBO IS JOKa3yBaHHS B aIMIHICTPATUBHOMY CYJOYUHCTBI — MOXE 1 TOBUHEH
CIIPHUSTH B peaizallii mpaB CTOPiH, CTBOPIOBATH YMOBH 1 BXKHMBATH BIJMOBIIHUX
3aX0M1B IS BCEOIYHOTO 1 MOBHOTO BCTAHOBJICHHS BCiX (haKTHUHUX OOCTaBHUH B
aaMIHICTpATUBHIA CIIpaBi, B TOMY 4YHWCJI JJI1 BHSBJICHHS Ta BUTpeOyBaHHS 3
BJIACHOI 1HIIIATUBU JOKA3iB.

4. 3a3HavaeThcs, IO OAHIEID 3 OCOONMBOCTEW JOKa3yBaHHS B
aAMIHICTPAaTUBHOMY CYAOYMHCTBI, € BHUKOPUCTaHHS TMEPEBAXXHO TMHCHMOBHUX
3aco0iB Joka3yBaHHA. JIOKYMEHTH MarOTh BaXKJIIMBE 3HAYCHHS OOyMOBIIEHE iX
OCOOJIMBUM MiCIIeM, SK€ BOHHM 3aiiMalOTh B CHCTEMi JOKAa30BUX Mareplaiib.
30kpeMa, JOKYMEHT MOKHAa BB@)KAaTH OJHUM 3 HAWOUIBII JOCTOBIPHHUX Ta
HAJIMHUX JUKEpelN JTOKa3iB, OCKUTBKH iH(OpMAIlis, 0 B HbOMY MICTUTHCA, Oyia
3adikcoBaHa B MUCHMOBIHM a00 iHIIIM, BU3HAYCHIN B 3aKOHI, popMi, 1 BIAIOBITHO,
ug iHbopmalis Moxe OyTH BIATBOPEHOIO B OyAb-SKMH yac, B TOMY YHUCIi, B

MPOIIECl JOKa3yBaHHS.
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5. KoncratoBano, 1m0 OCKUIBKM YKpaiHa € Jep’KaBOIO-YYaCHUIICIO
KoHBeHIIT Npo 3aXuCT IpaB JIOAMHU 1 OCHOBOIOJIOXHUX CBOOOA, a CyAoBa
npaktuka €CIIJI B ocHOBHOMY 0a3yeThcsi Ha peanizauii npuHuuniB KoHBeHII],
3HAHHS Ta BUKOPUCTAHHS TaKUX MPELEEHTIB MPU 3aCTOCYBAaHHI HOPM OCTAHHBOI €
HEOOXITHOI YMOBOIO BHMKOHAHHS B3ATHX Ha cebe MDKHapOAHO-IPaBOBHUX
3000B’s13aHb, 110 3 Hel BUIUIMBAaIOTh. 3acTocyBaHHsA mnpaktuku E€CIIJI mpsmo
nepenbayeHo B Kojekci agMiHICTpaTUBHOIO CYJOYMHCTBA YKpaiHHM, a TaKOX B
CyIOBIA mpakTuli Bumoro aaMiHICTpaTUBHOTO cyay VYKpaiHu. AKIEHT
3aKOHOJABL Ha BAXJIMBOCTI 3aCTOCYBAaHHA IMpH 3A1MCHEHHI MNpaBOCYyAasl B
aJMIHICTPAaTUBHUX CIpaBax MPAKTUKU €BPONENUCHKOro Cyay LUIKOM CIYLIIHUH 1
BUB)XCHUMN, OCKUIBKM aJMIHICTpAaTUBHI Cyau B YKpaiHi Oyau CTBOpEHi IS
3aXUCTy TpaB 1 cBOOOJ JIOJUHU ¥ TpOMajsHUHA, MpaB Ta 3aKOHHUX IHTEPECIB
IOPUIMYHUX 0C10 Y CTOCYHKAX 3 OpraHaMiu BJIaJIu.

6. Ilpu po3rasai cipaB aAMIHICTPATUBHI CyJIH 3aCTOCOBYIOTh KOHBEHIIIIO
ta npaktuky €CILI, sk mxepeno npapa. [Ipu nboMy ciiff BIIMITUTH, 1110 MOBa Hie
camMe Mpo MPaKTHUKy CyAy 3 IpaB JIOAUHM, @ HE TUIBKM PILICHHS BIAHOCHO
VYkpaiHu. AKLUEHTY€eTbCSl yBara Ha TOMY, 110 B 3aKOHOAABCTB1 YKpaiHU BIICYTHI
MOJIOXKEHHSI, K1 3a00pOHSIOTh 3aCTOCOBYBATH pimeHHs yu noctaHoBu €CILI, ski

BUHECEHI y CTpaBax BITHOCHO IHIIIUX KpaiH.
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BUCHOBKH

Y BHCHOBKax jauceprauii 3A1HCHEHO TEOPETHYHE Yy3araJlbHEHHS 1
3alpOIIOHOBAHO BUPINICHHS HAYKOBOTO 3aBIaHHs, IO MOJATaE B PO3B’s3aHHI
KOHLENTYaJIbHUX 1 NPAaKTUYHUX MUTaHb CYTHOCTI, 3MICTY Ta peajizailii NpUuHLIHUITY
3MarajJpHOCT1 CTOpPIH B aJMIHICTpPAaTUBHOMY CYIOYMHCTBI. HalicyTreBimmmu
HAYKOBHUMH 1 IPAKTHUYHUMU PE3yIbTaTaMU JOCITIIKEHHS € TaKi:

1. BuzHaueHO OpUIUYHI MEXI, sIK1 3aliMa€e MPUHIIMIT 3MarajbHOCT1 CTOPIH
cepell IHIIUX MPUHIMIIB aMIHICTPATUBHOTO CYJIOYMHCTBA, SIK1 € MOXITHUMH BiJ
KOHCTUTYIIHHUX 1 3arajlbHUX MPHUHIMIIB CYJAOYHMHCTBA B aCMEKTi TOrO, MIO: TO-
nepiie, BiH € TOXIJHUM BiJi TIPHHIIMITY BEPXOBCHCTBA IpaBa, SKUH YTBEPIKYE
OpIOPUTET MpaB, CBOOOJ 1 3aKOHHUX IHTEPECIB JIOAUHU 1 TPOMaJIHUHA TEpe
JIEP’KaBOI0 Ta MPHUHIMIY PIBHOCTI yCiX YYaCHHUKIB aJMIHICTPATUBHOTO MPOLECY
nepen 3aKOHOM 1 CylIOM; MO-Apyre, 3acaHUYUM BUXIIHUM AacleKTOM BHIIOTO
piBHA, 10 BIUIMBAE HAa IOPUAMYHY CYTHICTh NPHUHIMIIB TUCIO3UTUBHOCTI,
odimiifHOro 3’sICyBaHHS BCIX OOCTaBMH Yy CIIpaBi, TJIACHOCTI 1 BIIKPHUTOCTI
aJMIHICTPATUBHOTO TIPOIIECY .

2. JloBeneHo, 110 3MarajibHICTh B aJAMIHICTPATUBHOMY CYJOYHMHCTBI — II€
IOpUIMYHO-TIpoIiecyalibHa OopoThba cTOpiH (mo3uBava 1 BiamoBigada abo ix
IPEACTAaBHUKIB) 3a BU3HAHHS CYJIOM 3aiHATOI HUMH IOPUAUYIHOI TO3UIIIT B SKOCT1
icTUHHOI,  mTpaBaWBOi. BoHa  XapakTepuszyeTbCcs  TaKOK  OpraHizaiiero
aJAMIHICTPAaTUBHOTO CYAOYMHCTBA, KOJM TIO3MBay, SIKAA MIATPUMYE T030B 1
BIJIMOBIZAY, SKUM HOTO 3amepeduye, KOPUCTYIOTHCS PIBHUMHU MOMXJITHUBOCTSIMHU
BIJICTOIOBATH CBOi IHTEPECH B YMOBaX KOHKYPEHTHOTO 3ITKHEHHSI MK COOO0 Mpu
aJMIHICTPATUBHO-TIPOIIECYaTbHOMY ITOCEPEIHUIITBI aIMIHICTPATHBHOTO CYITY.

3. ChopMOBaHO TOHATTS TPHUHIMITY 3MarajibHOCTI B aJMIHICTPATUBHOMY
mporieci, sIK HaWOUIBIN 3arajilbHUX 1 CTaOUIBHMX BHUMOT, Ha SKHX 0a3yrOThCS Ha
rapaHTii mpaB CTOpPIH aJMIHICTpATUBHOIO TMpoOIlleCy IWIOJ0  y4acTi B
aJMIHICTPATUBHO-TIPOLIECYANIbHIN KOHKYPEHTHIA OOpOTHO1 CTOCOBHO JIOBE/ICHHS

CBO€1 ICTUHHM 13 BUKOPHUCTAHHSA 3acaj] MICUXOJIOT1i MpaBa 1010 MEPEKOHAHHS CY/IiB



190
Ta 1HIIUX YYaCHHUKIB MPOLECY Y CBOill MPaBOTI, 3 BUKOPUCTAHHIM OPATOPCHKOIO
MHUCTEITBA, MPUHOMIB MPABOBOTO Ta IICHUXOJIOTIYHOTO BIUIMBY Ta IHIIUX HE
3a00pOHEHUX  AJAMIHICTPATUBHO-TIPOLIECYAIbHUM  3aKOHOJIABCTBOM  METOJ1B
BEJICHHS MTPaBOBOi JUCKYCII.

4. Po3KpUTO HayKOBE YSIBJIEHHS MPO «BIJIMOBIgaYa, K Cy0’ €KTa 3MarajbHUX
CTOpPIH B aJMIHICTPaTUBHOMY CYJOYMHCTBI» $IK Yy4YaCHUKAa aJMIHICTPAaTHUBHOTO
npouecy, SKUil Mae piBHI 13 MO3MBayeM MpoIlecyajbHI MpaBa Ha 3acajax
3MarajJibHOCT1 CTOPIH, CBOOOIM Y HaJaHHI JOKa3iB, JOBEJEHHI iX MEPEKOHINBOCTI,
npu OOOB’SA3KYy HECTH TATap JOKa3yBaHHSA, SKIO BiH € Cy0’€KTOM BIAIHUX
OBHOBXCHB 1 3aIIEpeuye MPOTH aJIMIHICTPATHBHOTO TTO30BY.

5. ChopMoBaHO HayKOBI TMOJOXKEHHS 100 TIpaB, SKi 3a0e3MeuyloTh
HEOOXIJIHI TpOIeCyalbHI MOXJIMBOCT1 ISl BIACTOIOBAHHS TO3UIlI CTOPOHH, IO
NOJIATAIOTh Y TPONHUCAHIA aJMiHICTPaTUBHO-TIPOIECYaTbHUM 3aKOHOJAABCTBOM
Mipi  nmo3BojieHoi  KojekcoM — aaMiHICTpaTHBHOTO — CYJOYMHCTBA  YKpaiHu
IpolleCyaibHOT TOBEIHKY NP BIACTOIOBAHHI CBOET MO3HIIIT B aIMIHICTPATUBHOMY
Cyll B yMOBaxX aJMIHICTPAaTHBHO-TIPOIIECYAIbHOT KOHKYPEHIIi 3 1HIIUMU
y4aCHUKaMU aJIMIHICTPATUBHOTO MPOIIECY.

6. BusHaueHO poib aJAMIHICTPATUBHOTO CyAy B 3a0€3MEUYCHHI NMPUHITUITY
3MaraJibHOCTI CTOpiH B aJMIHICTPATUBHOMY CYJOYHMHCTBi, SK JIep)KaBHOTO
cy0’€eKTa, M0 HATUICHUH 3aKOHOIAaBCTBOM, SIK€ BH3HAUYa€ CyA0yCTpil B YKpaiHi, Ta
HOpPMaMH aJMIHICTPAaTHBHOTO TIPOILIECY BIAJHUMHU TOBHOBKCHHAMH IIIOJO0
3MiACHEHHS (YHKIIM MDK yYaCHUKaMHU 3MarajibHOCTi, OJHOYACHO € CITIKEpOM,
SAKUN BeJle CYJ0BE 3acifaHHs, 00 €KTOM CIPUHHATTS iHGOpPMAaIlii, M0 JOBOIUTHCS
710 HHOTO CTOPOHAMH, EIMHUM CY0O’ €KTOM TPUUHSTTS MPOIIECYaTbHUX 1 KIHIIEBOTO
pillleHh Ta CyO’€KTOM 3aCTOCYBaHHS 3aXOJIB aJMIHICTPATHBHOTO TPHUMYCY Y
BUIIAJIKY TIOPYIICHHS] TPOMAJICHKOTO MOPSAKY B CYJAOBOMY 3aCi/laHHI YM HEIOBaru
70 cyay.

/. loBeneHo, mo JoKa3yBaHHS B aJMIHICTPATUBHOMY CYJOYMHCTBI — II€
BpEerylibOBaHa  aJMIHICTPATUBHO-TIPOLIECYAIbHUMUA  HOPMaMH  JIISUIBHICTb

BIAMOBIIHUX CYyO’€KTIB JJOKa3yBaHHs, CIIPIMOBaHa Ha 30UpaHHs, IMOJIaHHS, OILIHKY,
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orisij, 3a0e3nedyeHHs], JOCHIKEHHs, BUTpeOyBaHHs a00 THMMYacOBE BUIYYEHHS
JI0Ka3iB 3 METOI0 3’SICYBaHHS 00’ €KTUBHOI ICTHHM Ta CIPABEIJIMBOTO BUPILICHHS
myOJIIYHO-TIPABOBOrO CIOPY. AKIIEHTOBAHO YyBary, 110 OCOOJUBICTIO KJIOMOTaHb B
aIMIHICTPaTUBHOMY  CYJIOYMHCTBI €, TO-TIEpIE, HASBHICTh MOXJIMBOCTI
3BEPHYTHUCH 3 KJIOMOTAHHAM Yy Oy/Ab-sIKOrO YYaCHUKA aJMIHICTPAaTUBHOIO MPOLIECY,
a HE TUIBKM CTOpIH; MO-Apyre, TUIBKA CyJ YHOBHOB)XEHHWHM BHUPIIIYBAaTH
KJIOTIOTAaHHSA Ta MOAANIBITY HOT0 peaizaliio — 3aJ0BOJIBHATH Y4 HE 3a/I0BOJILHSITH.

8. JloBeneHo, 110 Mpu pO3TJIsAIl CIIpaB aAMIHICTPATUBHI CYJU 3aCTOCOBYIOTh
KoHBeH11i10 po 3aXUCT MpaB JIIOAUHU 1 OCHOBOMOJIOKHUX CBOOOJI Ta MPAKTUKY
€BpomecpbKoro cyay 3 TMpaB JIOJUHU SK JDKEPEIo aaMIHICTPaTHBHOIO 1
aJIMIHICTPATUBHO-TIPOIIECYaJTbHOTO TMpaBa MpsMOI Jii, OUIbIIE TOTO, SIK CBOEPIIHI
aJMIHICTPATUBHO-TIPOLIENYPHI MapKepH, IO SKUM TMEpPEeBIPAEThCA MISUIBHICTD
aJMIHICTPATUBHOTO CYJy NP BUPIIICHH] CKJIAAHUX aIMIHICTPATUBHUX CIPAB.

9. 3anpornoHOBaHO BHECTU 3MIiHM 1 JIOMOBHEHHA 10 3akoHy Ykpainu «lIpo
HamionanpHy  momimito» 3  MeToro  HajuieHHs  HamionanmpHOT — mosmirmii
IOBHOBXEHHSIMM IIOJ0 3/1MCHEHHS NOpPHUBOAY B OyIb-IKOMY BHJl CYIOBOTO
npolecy, B TOMY 4YHCJIl aaMIHICTPAaTHBHOTO, OCKUIBKH 3I1MCHEHHS TIPUBOIY
BU3HAYA€ETHCS JIMIIE Tay3€BUM IPOLIECYaJIbHUM 3aKOHOJABCTBOM. 3 OIJISAY Ha
3a3HaueHe, BOAYAEThCS 3a JOIUIbHE MTOMOBHUTH 4. 1 cT. 23 3akony Ykpainu «IIpo
Hamionaneny momimito» m. 9-1 Takoro 3micty: «9-1) y Bumagkax 1 MOPSIKY,
BHU3HAYCHUX 3aKOHOM 32 BMOTHMBOBAHHM PIIICHHSIM YIMOBHOBA)KEHOTO OpraHy a0o

M0CaI0BOi 0COOM 3IIHCHIOE MPUBI OCI0, IO SIKUX BIH 3aCTOCOBYETHCSI.
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JloanaTok b

AKT PO BIPOBA/I’KEHHS B IPAKTHUYHY AIAVIbHICTH

2R

BULLIUIA ALOMIHICTPATUBHUW CY[, YKPATHU

PO3MNOPSAXEHHSA

G/

23.CF, 20/+

IIpo 3aTBepAKEeNHS CKIAQY KOMicCiT

JJIS MIATOTOBKH aKTa BNPOBAXKEH NS
pe3yJIbTaTiB AHCepTauiiiinoro AocaiaKenns
Kopenskoro 1.0,

Kuis

Jlnx MIATOTOBKH aKT& BIPOBAKEHHS i NpakTHYHY AiAnbHICTE Buiuoro
aAMiHICTpaTHBHOrO cyay YKpaiHu pe3y/bTaTis AMCepTaUiiHOro nocnwlceﬂﬂﬁ
Kopem,xoro Iropst Onexcax-mpoauqa Ha TeMy «[IpHHLMN 3MAranbHOCTL c‘ropm B
a,ummc'rpa’manomy CYJIOUMHCTRBIY, noAaHoro no HayKOBo-KOHcynb‘ra’mBHm panu
npu Bumomy anminictpatusHoMy cyal Vkpaiuu, BiAnoBimEo 10 MyHKTY 5.1
IMonoxxenus nmpo Hayxoso-xoucynma'mnﬂy pany  mpu Buomy
a.ammcrpamnuomy cyni Ykpaiuu, 33TBEP/UKEHOTO  MOCTAHOBOIO I'meaymy‘
Buimoro aaMiHicTpaTHBHOrO cydy YkpaiHu Bix 25.02.2013 Ne 2, 3i sminam i

JIOTIOBHEHHAMH:
3aTBepAHTH KOMICIIO B TAKOMY CKazi:

Mapunuak H.€. - cyans Buworo anminicTpaTHBHOTO cymy Yxpainu,
- ydeHmit cekperap cekuii Teopii anminicTpatuBHoi ioctuuii Haykoso-

KOHCYJbTaTHBHOI paan npu BuuloMy anMiHICTpaTHBHOMY CyAi VYKpaiuu,
KaHAUAAT IOPUAHYHIX HAyK, FO0BA KOMICI, :

Benensinin O.A. — cyans Buuiord aaminicTpaTHBHOrO cymy

IBipkyn IO.I. — cynns Buuoro aamiHicTpaTMBHOIO Cy,
HayxoBo-KOHCY/IbTATHBHOI pafii npi BuioMy aaMiHiCTPaTHBHC
KaHAHAAT FOPHAHYHUX HayK. !

I'onosa cyny
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'.!ATBEP}!?KV IO

PO BRPOBATKEHAS peswvraﬂa Ancepraniinore. ,wmuweaun \
3106yBata Kadeapy aaminicrparssnol nasnocri Hauionansnoi akaemii
BHYTpitunix enpas Kopeuueom Trops OackcanapoBHya Ha Temy:
«Ipunuun IMATRALHOCTE CTOPIN B AAMINICTPATHBHOMY cy,ﬂowuc‘m‘i»
¥ HPARTHINY AinAsnicrs Buuworo AAMINICTPATHENOTD CYAY Yrpainn

Komicia y exnaai Mapunuax H.E. — cyaai Bauworo ammicrpafrusuom cymy
Yxpamu, yqeaom cexpempa oexuu 'mopii‘ wm:c‘rparmwoi’ toemun Hayxonq-«

Benensmina O.A, - cy;w Bumoro a;mfmemamﬂow cyay Yxpa‘:'l-m, w-go; T
Ligipiyna JO.L - eyaai Buuioro aaMinic TpaTHBHOrO cysy ngamu,wa Haymw

KOHCYABTATHBHOT pwm npn Buutosy azm'mclpamanouy cym Y Yo

IMAraNLHOCT] cmpm [ mimcrpamnﬂony eynoqnnmb»
amxmcrpamsuo’t’ mxnbnocri Hamouanmox amema'

3 Kopensmdi! 0. muﬂm i upmimm MAT
npoGemy cissiaNowenis. Bopomuba 3 Ope@Hiz06anoio
(meopmmpakmuxa) Kois, 2015 N2 C.33-38,

2. Koretsky L O. The court’s role in ensuring the p
administrative counts. Visegrad journal on human: rights.
P. 34-38.

3. Kopeusxsii L. O 3maranbhi cropons 1
Hayxosuti sicna mﬁmm A HPUBAMHAOZD ¥

4. Kopeupknit [ 0. Jlokasysanus sk
a.ummcrpamuow CYROYHHCTBI. Haywcuu mmm' W
‘Kuis, 2016 Nel.C. 56-62
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3

BHKOPHCTOBYIOTBCH Y npakTHYHiNH AisapHOCTI BHILOrO aAMIHICTPAaTUBHOTO Cyay
Vkpaluu  nin  uac feperiisiy  CyRoBHX pilleHp MiCHEBMX Ta amensuiiHux

aAMIHICTPaTUBHUX CYAiB y KacalilHOMY MOPSAKY SK CY1y KacauifiHoT iHCTaHuiY,
Bucnosku muceprauiiiHoro A0C/iKeHHS Kopeubxoro Irops OHeKCaHﬂPDBﬂ%

Ha Temy «inIHIlHH 3MaranbHoOCTi CTOle B anmmc‘rpamaﬂomy cynoqnac’rm»

BHKOPHCTOBYIOThCS B MIHICTPAaTHBHOMY CYJA04HHCTBI:
L. ITligroToBrennii AMCEPTAHTOM BHCHOBOK LIOAO HPO,5'-§1.6M Bu;ga?ggua

BIIUTOBIAHUX CyG’€KTiB BJIAAHHX MOBHOBakeHb $IK BIANOBiNAYiB, a B OKpPeMMX

BHIIA/IKax — MO3MBAYiB B aIMiHICTPATHBHUX crpaBax.
2. BucHoBKkM moAo mopsaaky peatizauii yXBaad [pO TIPHUBIA  HANeXkHO

BHKJIHKAHOT 0cOGH, OCOGHCTY y4acTh SKOi BU3HAHO CyZIOM 000B'I3KOBOIO, CBI/IKA.
3. BUCHOBOK mpo 3acTOoCyBaHHA MiA 4ac po3rnsny cripaB npouecyanbnm

NPaKTHKH €Bpone1>'xcsxoro CyAy 3 Npas JIOAMHM B il 3aranbHOMy 3HAueHHi, a He
OOMEXYIOUHCE Ti/IbKH PILIEHHAMHU BiHOCHO YKpaiHu.

IostoBa kowmicit,

cyanst BACY, ydennii cexperap
cexuil Teopil agminicTpaTuBHOl I0cTHLIT
Haykoso-koncyabraTusnoi paau

npu BACY, k. 10. .

Yaenn komicii:
ceyaast BACY, k. 10. H. ' >‘ 2

eynast BACY,
uiaen HaykoBo-koHcyabsTaTHBHOT paau

npu BACY, k. 10. H.




JlonaTok B

AKT 1Ipo BIIPOBA/I’KEHHA B OCBITHil mpouec
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JHomarok I'

AKT 1pO BIPOBA/’KEHHA B HAYKOBO-1O0CJIIAHY AisVIbHICTH

icrpa'msnoi AisLILHOCTI
mmponnqa HAa TeMy:
;-mimc'rparnnnomy cyuoqmlcrm”

Bijiiny oprauizauii HayKkoBO-1OCITiHOT
Tutko A. B., 3acTynnuka HayalbHHKA
- poboty KkaHaMara IOPHAMYHHX Hayk,
Kamunoscskoro . B. Ta HavanbpHHKA
HOCY/IOBOTO PO3CIilyBaHHS, KaH/Ju1ara
oka A. A. ckimanma Leil akT npo Te, WO
HHA , JIpuHIMN 3MaranbHOCTI CTOpIH B
3mobysasia Kadenpu  apMiHicTpaTHBHOT
Hya, 30Kpema:

1 MPUHIMAN 3MArATLHOCTI B CYAOYHHCTBI:
HIZ06GHOIO SNOYUHHICITIIO | KOPYIYIEHO

g the principle of adversarial in
rights. Bratislava, 2015. No 6/2.
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LHOIIEHHS! [IOHATE «ccbepa nyﬁmtmo-npanom
aB Ta 06OB’f3KiB LIMBIILHOTO XapakTepy».
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