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B ymoBax nobynoBu agemMokpaTuyHOi Ta
rNpaBoBOi Aep>XaBu Y 3B’A3KYy 3 MPUAHATTAM
HOBOro KpummiHasibHOro npouecyasibHOro Ko-
nekcy YkpaiHn Ta NnpoBefeHHsIM Cya0BO-npa-
BOBOi pedopmMun B KpaiHi 0CO6GNMBOI akTyasb-
HOCTi HabyBalTb MNPOOGAEMM CBOEYACHOIO
3abe3neyvyeHHs, 3axmucTy Ta edeKkTUBHOro no-
HOBJIEHHS1 NpaB, CBOOO., i 3aKOHHUX IHTEPECIB
nOTEPMINIOro y KPMUMIHANIbHOMY CYOOYUHCTBI;
CTBOPEHHA Ta BOOCKOHAJNIEHHS HE fnwe CUC-
TEMU rapaHTii, a N NpoLecyasbHOro Mexa-
Hi3My peanisauii npaB NOTeEPNINOi BiA KPUMI-
Ha/IbHOrO NPaBOMNOPYLUEHHSA 0COOU. Y 3B’A3KY
3 UMM YMHHE KpuMiHaNbHE npouecyasibHe
3aKOHOOABCTBO Ma€ rapaHTyBaTu aKTUBHICTb
noTepninioro nig 4Yac LOCYOOBOrO po3chiny-
BaHHS i Cy00BOro rMpOBaaXXEHHS, B TOMY YUCHI
npu neperngai cynoBux pilleHb B anensuin-
HOMY nopsaky. Lle y cBowO 4epry 3yMOBIIOE
HEOOXiOHICTb AOKOPIHHOrO pedOopMyBaHHS Bi-
TYM3HSHOIrO0 3aKOHOOABCTBA 3 METOW MpuBe-
JEeHHS Moro y BiANOBIOHICTb i3 EBPONENChKN-
MW CTaHgapTamMu B ranysi npas JIIOONHN.

Mpobnema BOOCKOHANEHHS npouecyasb-
HOro cTaTycy noTepnisioro HeogHOPAa30BO
oyna npegMeToM [OOCHIOXEHHS HayKOBUX
npaub BMOATHUX BYEHUX | MPaKTUKIB gope-
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3Baxaloym Ha BaromicTb MpPOBeAEeHUX Ha-
YKOBUX AO0ChigXeHb, HeoOXigHO BM3HATK, LLO
Ha CbOrOAHI HE CKNanocs 3arasibHOl N OAHO-
CTarHOI AYMKM BiOAHOCHO crneundikn npoue-
cyanbHOro crtaTtycy noTepninoi ocobu npu
30OINCHEHHI  KPUMIHANBbHOrO  MNPOBAOXKEHHS.
Tomy npobnema y4acTi NOTepPnisioro B NOBHIA
Mipi He BupilleHa, WO Ha cyyvacHomy eTani
HabyBae 0COOMBOro TEOPETUYHOrO Ta Npak-
TUYHOro 3Ha4YeHHs. BuweHaBegeHe CBioYUTb
NpPO HaA3BUYAMHY aKTyaslbHICTb NMOCTaBIEHUX
MATaHb | HEOOXiOHICTb BOOCKOHANEHHS TuX
HOPM, 9Ki peryniolTbe 0COBANBOCTI Npouecy-
aJIbHOro MOJIOXKEHHS MOTEPNINIOro Ha Pi3HUX
cTafigx KpUMIiHaNbHOro Cyoo4YMHCTBA, 30Kpe-
Ma y CyaoOBOMY NMPOBaAXEHHI 3 nepernsgy cy-
OOBUX pilleHb B cydi anenduinHol iHCTaHul,
O i € METOI AaHOi cTaTTi.

OCHOBHUMM MNpPU3HAYEHHAM HCTUTYTY ne-
pernany CyooBUX PilleHb € Te, WO OCTaHHIN
aBnsie cobO0 He nuLle pe3epBHU Crnocibd 3a-
©e3neyeHHs NPaBOCYOHOCTI CYAOBUX PillEeHb,
a € TakoX [O04aTkoBMM 3acoO0M, rapaHTielo
CY[OBOro 3axucTy npae, cBOOOA i 3aKOHHUX
IHTEpEeCiB y4aCHUKIB NPOBaIXEHHS. Y 3B’ 43Ky
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3 uum BH6avyaemMo 3a HeoOXxigHe 3BepHyTU yBa-
ry Ha HacTynHi 3aKOHOAAaBUi MONOXEHHS.

3rigHo 3 n. 7 c1. 393 KIK cyb’ektamu ane-
NAUIMHOrO OCKapXeHHsa € noTepninuii abo
MOro 3akOHHWI MNpeacTaBHMK YW NpeacTaB-
HUK — Y YacCTWHi, WO CTOCYETbCS iHTEpEeCiB
noTepninoro, ase B Mexax BUMOr, 3asB/IEHMX
HUMU B CyAdi nNepuwoi iHcTaHuji. OTxe, 3a3Ha-
YEeHi Y4aCHUKN HECYTb HECNPUATAMBI HACIOKN
Tiei NpaBoBOi NO3uLji, 9Ky BOHM 0OCTOIOBaNU
y nepuin iHcTaHuji. ToMy BBaxaemo cnpa-
Bea/imBuM 3ayBaxeHHa O. H0. KocTio4veHko
Ta [. B. ®iniHa npo Te, WO OaHe MonoXxeH-
HS1 ICTOTHO 3BYXYE MOXJIMBOCTI anensauinHo-
ro OCKapXeHHs CydoBUX pilleHb noTepniinum
i Mae BGyTn BUKJIIOYEHE 3 OKPECSIEHOI HOPMM
[1, c. 110; 2, c. 82], ampxe cBobGOOa ockap-
XEHHS MPUNRHATUX MNpOoLEecyaibHUX pilleHb
NMOBMHHA nependadvyaTM MOXIIMBICTb OCKapPXM-
TN B TOMY YMCHi CyO0BE PillEHHS B 06CA3i, He-
0b6XiAHOMY Ta OOCTaTHLOMY A1 3aXUCTY 0OCO-
0oto0 cBOix abo NpeacTaBneHnx npae, cBOOOA,
i 3aKOHHUX iHTepeciB. MigTprMylo4M BUCIOB-
neHy TouKky 30py . 0. MipOLWHMKOB NpaBuiib-
HO BiA3HAYMB, WO HeOoNikM penakuii uboro
HOPMATMBHOIO MOJIOXKEHHS GakKTUYHO MNO3-
0aBngal0TbL NOTEPMINOro Npaea nogaTtu anens-
LiMHY CKapry, 9KWo KpUMiHanbHE NpoBaaXXeH-
HS B Cydi NMepLuoi iHCTaHuUji po3rngaganocs 3a
MOro BiACYTHOCTI, OCKiJIbKM B TaKkOMy BUNAOKY
BiH Higkux BUMOr He 3aaBngaB. OTXe, noaaH-
HA anenauinHoi ckapry notepniinm abo 1moro
NPeacTaBHMKOM YU 3aKOHHUMM MNpeacTaBHU-
KOM, Ha AyMKY aBTOpa, OOLUjifibHille MOB’A3Yy-
BaTW He 3 MeXaMW BUMOT, 3asiBJIEHUX HUMWN
y Ccyai nepuioi iHCTaHuji, a 6e3nocepenHbo
3 Mexamum npen’saBfeHoro 0O6BUHYBAYEHHS
[3, c. 92-93, 186].

MpakTnU4HOi 3Ha4yLOCTi HabyBae NUTAHHSA
npo Te, Yn Brpasi 6/n3bKi poaunydi abo YneHu
CiM’i NOTepniaIoro 0CKapXuTy B anensuinHomMmy
nopsiaky CynoBe PilleHHs, AKWO CMepTb MNo-
Tepnifioro Hactasa He BHaCNigOK BYMHEHOro
KPUMIHaNbLHOrO MPaBOMOPYLUEHHS, a 3 iHLWKX
nPUYMH? BBaxaeTbecs, WO cnig norogutucsa 3
I. 4. NepnoBum, 9kmin 3a3Hadae, 9KLWO BHAC-
NigoK 3N04YMHY HacTana CMepTb NOTepnisioro
abo Taxke PisnyHe KaniuTBO YM TAXKKMIA NCuU-
XiHHUI po3nag, ki BMKIIOYaTb MOXJIUBICTb
30INCHEHHS OCTaHHIM NpaBa Ha 3axucT, a Ta-
KOX Y TUX BMUNagkax, Kosim cMepTb NoTepnifo-
ro Hacrtana nicns BUHECEHHs BUPOKY 3 Byab-
SKUX iHLWMX NPUYKYH, NpaBa, nepeabayeni KK,
MaloTb Moro 6nm3abki poaudi [4, c. 166], akux
y BCTAHOBJ/IEHOMY 3aKOHOM MOPSAAKY BU3HAHO
noTepniiMMu.

MNpegmeTomM anenduinHoro posrasny € ne-
peBipka 3akKOHHOCTI, OOrPyHTOBAHOCTI, BMO-
TUBOBAHOCTI Ta CMpaBen/MBOCTI CyOOBOro
pilLEeHHs, MeXi K0T BM3HayalTbCs, B TOMY
Ynucni, anensuinHOI CKaprow MnoTepnisioro
abo 1noro npepcrtaBHukiB. OgHak Ons TOro,

wo6 crTatn niacTaBolO AN CKaCyBaHHSA 4
3MiHN CyOOBOr0 PillEHHS, WO He 33a[40BO0Jib-
HSlE iHTepeciB MOTepnisioro, AONyLweHi nopy-
LLIEHHS 3aKOHIB, MPO AKi NOeTbCH Yy cKap3i, Nno-
BUHHI OyTn goBengeHi [5, c. 196], 6e3yMOBHO,
3a aKTMBHOI y4acTi 9K NOTepnisioro, Tak i Oro
npencTaBHUKIB.

Mpoueaypa NPURHATTA anensuinHoi ckap-
I CydoM anenauinHoi iHcTaHuii nepenbayae,
o anensuinHa ckapra, €ka Haginwna pao
cyay anensuinHol iHCTaHLUji, He ni3Hiwe Ha-
CTYMHOro OHA NepenaeTbcs cynai-gonosiga-
4y, KUK, OTPUMaBLUW anesisuinHy ckapry Ha
BMPOK 41 yxBasly cyay NepLioi iHCcTaHuji, npo-
TAroM TPbOX AOHIB Mnepesipde i Ha Bignosia-
HicTb 00 BuMor cT. 396 KIK i 3a BigCcyTHOCTI
nepeLuKod NoCTaHOBASE yxBasy NPO BiOKPUT-
T4 anensyinHoro npoBagXeHHS.

Cratta 401 KIK getanbHO BM3Ha4vae no-
pPsSOOK MNPOBEAEHHS MiaroToBYMX OO anesns-
uinHoro poarnagy ain. Tak, cyond-nornosi-
[ay npoTarom Oecatu OHiB nicna BigkputTd
anensuinHoro npoBamXEHHA 3a CKaproio:
1) Hancwunae Konii yxsanu Npo BiAKPUTTS arne-
NAUIMHOro NPOBaAXXEHHS y4aCHUKaM Cyd0BO-
ro nNpoBamXEHHS pa3oM i3 KonisMu anens-
LiHMX cKapr, iHpopMalie npo ixHi npasa
Ta 000B’A3KM | BCTAHOBJIKOE CTPOK, MPOTAroMm
AKOro MOXYTb OYTW MofaHi 3anepeyvyeHHs Ha
anensuinHy ckapry. Cnig nigkpecnuTu, Wwo ang
cynoy Ta y4daCHuUKIB MarOyTHbOro anensuin-
HOrO PO3rNaAay BaXMBa He NMLLE HasBHICTb
daKkTy HanpaBfieHHs TakMX npouecyasbHUX
aKTiB, ane M ¢akTy iX OTPMMaHHA KOHKpEeT-
HUM agpecaToM, Lo Mae MiaTBepaXXyBaTmUcs
BiANOBIAHUMW OOKYMEHTaMW, SKi HeOoOXiaHO
oonyyaty oo matepianis KpUMiHanbHOrO Npo-
BaIXKEHHS. JJOTPUMAHHSA LUMX BUMOT rapaHTye
HaNeXHWM CyOoBMA 3axXUCT yyaCHMKaM MNpo-
Lecy i cnpaBegsMBuiA PoO3rnNsaQ, y cyani ane-
NAUIAHOI IHCTaHUIT; 2) NPOMNOHYE Yy4YaCHUKaM
CyZ0BOIr0 NpoOBaaykXeHHS rnogaTty HOBI AoKa3swn,
Ha 9Ki BOHW nocuialTbcs, adbo BMumMarae ix 3a
KJIONOTaHHAM 0COo0M, sika nogana anensuingy
ckapry; 3) BupilWye iHLWIi KIONOTaHHA, B TOMY
yueni woao obpaHHs, 3MiHM abo ckacyBaH-
HA 3anobixHoro 3axony; 4) supiwye Oyab-aki
iHWi nNUTaHHA, HeoOXxioHi Ona anensauinHoro
poarngany. MNpu usomy BCi pilleHHsa cynai-ao-
noBigaya nig yac nigroToBkM A0 anensuinHoro
po3rnsay BukAagalTbCs y GOpMi yxBan, KO-
nil 9KMX HaaCUNalTbCs yd4acHMKaAM CyOooBOro
npoBagxeHHs. licna 3akiH4eHHS NigroToBYmnX
Oin  cynas-gonoBigady nMOCTaHOBAISIE  yxBany
NPO 3akiHYeHHdA MiAroTOBKM Ta MPU3HAYEHHS
anensuinHoro posrnsaay.

MMicna oTpuMaHHA anensuinHoi ckapru Ha
BMPOK abo yxBasny cyay NepLuoi iHcTaHuji cyn-
Og9-00noBigady BnpaBi MOCTAHOBUTU  yxBany
npo: 1) 3anuuleHHs anensuinHoi ckaprmn 6e3
pyxy; 2) MOBEPHEHHS anendauinHoi ckapru;
3) BiOAMOBY Yy BIOAKPWUTTI npoBamkeHHs. Konis
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BMHECEHOI yXBalM NPO MOBEPHEHHA anens-
LiMHOT ckapru, BiOMOBY Y BIiOKPUTTI npoBsa-
IKEHHS HeBigKnagHO HaACWIAeTbCs 0OCOO0I,
fika nogana anenduinHy ckapry, pa3om 3 ane-
N4UiMHOK cKaprow Ta yciMa oogaHmmu go
Hel maTtepianaMmn 3 MeTOK peanisauii npasa
Takoi 0cobu Ha OCKapXeHHS NPUNHATUX Pi-
weHb B KacauinHomy nopsagky (ct. 399 KI1K),
OCKiflbKM OCTaHHi MOXYTb CTaTu NEPENnOHO
ONnga po3rngaoy KpUMIHaibHOro MNPOBadXXEeHHS
CyoOM anenqauinHoi iHCTaHuii, 4YnM CYTTEBO
3ayinatoTb IHTEPECK y4aCHUKIB NPOLECY.

HaykoBe i npakTuyHe 3Ha4YeHHs Mae BU-
PilLEHHS MUTaAHHA NpPO Te, 4u BMNpasi cya-
O9-00MnoBigaYy Nnpy NpoBeOEeHHI NiAroTOBKN A0
anensuinHoro posrnany 3abeanedynTty nNpaBo
Ha anensuiiHe OCKapXeHHs1 Ta 3aKOHHI iHTe-
pecn ocobu, gKka 4Yepe3 HEKOMMETEHTHICTb
abo noMWUIKY YMNOBHOBAXEHUX Aep>XXaBHUX
OpraHiB Ta mocagoBux OCi0O, SKi 3AiNCHIOTb
KpUMiHanbHe NpoBadXeHHs, He Oyna BU3Ha-
Ha noTtepninot. Kepywuncb BUMOramu Cr.
cT. 55 i 393 KI1K, MOXHa KOHCcTaTyBaTu, LIO
Taka ocoba He MOXe CKOpUCTaTMCs NpaBOM
Ha OCKapXEHHS1 Cyd0BOro PillEHHS B anens-
uinHoMy nopsaaky. Buxooaun 3 BuuieHaBene-
Horo, O.10. KocTioueHKO BKa3ye Ha HarasbHy
noTpedy yHidikyBaT HOPMN 3aKOHOLABCTBA,
YiTKO BU3HA4YMBLUM B OKPEMIin CTaTTi KpUMiI-
Has/lbHOrO NMPOLEecyaslbHOro 3aKOHY KO0 OCi0b,
AKi MaloTb NpPaBO NogaTu anensiuinHy ckapry.
Mpu ubomy cyb’ekTamn anenauiiHoro ockap-
XXEHHS MOXYTb BUCTYMATU SIK CTOPOHU KPUMi-
HaJIbHOrO NPOBAOXXEHHS, Y4aCHUKM CYO0BOro
MPOBaMXXEHHSA, Tak i iHWi ocobu, iHTepeciB
SIKMX CTOCYETbCH CYOOBE PilUEHHS, a TakoX
npeacTtaBHUKM uUux ocid [1, c. 146, 148].
H.P. Bobe4yko OopeyYyHO NMPOMOHYE AOMOBHUTA
YnHHM KIMK okpemoto nigctaBo Ans npu-
3HA4YeHHs CyAO0M anensuinHoi iHCTaHLii HOBO-
ro po3rngany y cyai nepLloi iHCTaHLii 3 MeTolo
BUMKOHaHHA ocTaHHiM Bumor KK, akwo cy-
JOM MepLloi iHCTaHLUii ocoba, K1 3/TI04MHOM
3aBOaHO MopasnbHOoi, di3nyHOi abo MaMHOBOI
wkoan, 6e3nigctaBHO He Oyna BuU3HaHa Mo-
Tepninotwo [6, c. 41].

KpuTuyHi  3ayBaXeHHA BUKIIMKAE pPeKo-
mMeHpauia M.A. Mapkyll wWwoano0 HeobXigHOCTI
BM3HAHHA 0OOOB’A3KOBOI y4acTi MoTepninoro
B anenduinHomy pogarnagi [7, ¢. 158, 163],
agxe Le CyrnepevynTb He numule OKPeMUM HOp-
mam KIK (cT. 26, 4. 3 cT. 396, u. 3 cT. 402
KMK), a n gucnosntnMBHOMY MeToLy MNpaBo-
BOrO peryoBaHHA KpUMIHaNIbHOI Mpouecy-
anbHOI OiFNbHOCTI, 9Knii nepenbdadvyae B TOMy
yucni ceoboay KOPUCTYBAHHA HagaHUMKU 3a-
KOHOM npoLecyanbHMMKN NpaBamMu.

BignosigHo po c1. 405 KIK anenauiviHini
po3rnsn 3AJINCHIOETLCS 3rigHO 3 MpaBuiamMin
Cy[OBOro po3rngay B Cydi NepLuoi iHCTaHuji 3
ypaxyBaHHsAM 0cob6nMBOCTeN, nependadyeHnx
Ons naHoi cTaaii KpUMiHaNIbHOIO NMPOBAAXKEHHS.

Micng BMKOHAHHA fi, 3a3Ha4€HUX y CT. CT.
342-345 KIK, i BUpIiLLIEHHSA KNOMoTaHb Cya-
ns-gonosipad y HeobxigHoMy 06ca3i JonoBi-
[ae 3MICT OCKapXeHOro CyaoBOro pilleHHd,
[J0BOOM Y4aCHUKIB CyOoOBOr0 MNPOBaMXXEHHS,
BUKNaAeHi B anensuinHux ckaprax ta 3anepe-
YEHHSIX, | 3’ACOBYE, Y/ NIATPUMYIOTb CBOI ane-
NALUirHI ckaprn ocobwu, aki ix nogann. B ropu-
ONYHIN niTepaTypi iCHYE AymKa, WO BUXOOs4mM
3i 3MiCTy 3acagn OMUCNO3UTUBHOCTI, CNig Ha-
[aTn NpaBo OrofoLIEHHS anenduinHoi ckaprum
CaMOMYy CKapXHMKY, Tak sIK ckapra CTOCYETb-
Ccs1 came 1oro iHTepeciB i BiH byae ob6cToloBa-
TW CBOI anensauinHi Bumoru [2, c. 82].

Ona BUCNOBNEHHSA OOBOAIB Mg Yac anens-
LIMHOro posrnsgy, a Takox y cynoBux aeba-
Tax nepLin HagaeTbCsa CNOBO 0CObI, g9ka no-
Jana anensuinHy ckapry. 9kuio anensuinHi
ckaprm noganu obwuaBi CTOPOHM KPUMiHAsb-
HOrO MNPOBAOXEHHH, MEPLIMM BUCIIOBIIOE
noBoan ob6BuHYBaveHu. Tlicns uboro CroBoO
HaOAETbCS IHWMM y4acHMKaM CyaoBOro npo-
BadXeHHs. BBaxxaemo, o A0BOAM y4HaCHUKIB
MOXYTb CTOCYBaTUCS OyAb-9KMX MUTaHb, LLO
MaloTb 3HAYEHHHA AN9 OAHOM0 KPUMIHANbHOro
NMPOBaIXEHHS HEe3aJIeXHO Bif, TOro, Y BUKNA-
OEeHi BOHM B anensuinHux ckaprax [4, c. 259].
Okpim UbOro, NOTepNiNnn, NOro NpeacTaBHUK
abo 3akOHHMIA NpeacTaBHMK Brpasi nogaTtv
00 cydy anensiuinHoi iHCTaHuji HOBI Ogokaswu,
Ha 9Ki BOHM MOCUNAKTbCS, YN 3a9BUTU KO-
NoTaHHSA Npo iX BUTpebyBaHHA. OcTaHHI MO-
XYTb BUCTYNaTn 3acoO0M sK NiATBEPOAXEHHS,
TaKk i CMPOCTYBaHHS OOBOMIB, BMKNAOEHUX B
anensuirHin ckapsi, Woao HasBHOCTI abo
BiACYTHOCTI NiacTaB A/ 3MiHM YM CKacCyBaH-
HS CyOOBOro piweHHs. Taki maTtepiann mic-
TATb BIOOMOCTI, WO BCTAHOBJIOKOTb (PaKTUYHI
0OCTaBMHM [JAaHOro KPUMiHaNbLHOrO MpaBo-
MOPYLUEHHS, 9Ki NignaratoTb AOKa3yBaHHIO B
KPUMiHaNbHOMY MPOBaAXEHHi (CT. cT. 84, 91
KIMK), a BigTak npueaHyOTbCA A0 MaTepianis
OCTaHHbOIo B SAKOCTI pe4yoBux AokasiB abo
NOKyMeHTIB. HOBI ooka3n MoxXxyTb OyTK noaa-
Hi moTepninnm, NOro NpeacTaBHUKOM 4u 3a-
KOHHUM NpeacTaBHUKOM GK OOAaHi 40 anens-
LiHOT ckaprn maTtepiann abo maTtepianu, Lo
00OalTbCAa 00 3arnepeydeHHss Ha anensuinHy
cKkapry, npv OONoOBHEHHI abo 3MiHi OCTaHHbOI
(cT. cT. 396, 402, 403 KI1K) 6e3nocepeaHbO
nig Yac cydoBOro 3acigaHHs, ToO6TO MOXYTb
OyTn npencTasneHi B 6yab-g9Knii MOMEHT ane-
nauinHoro nmpoBamkeHHa (n. 2 4. 1 c1. 401
KIMK), ane 060B’A3KOBO MOBUHHI CTOCYBaTUCH
BUKJTKOYHO TiET YaCTUHW CYO0BOI0 PilLleHHS, WO
OCKapXYyeTbCs B anensuinHomMmy nopsaaky [3, c.
122]. Jo Toro x 3a Bumoramm 4. 1 c1. 404
KIMNK cyn anensuinHoi iHCTaHUiT nepernsgae
CYLOBI pilleHHs cyay NepLloi iHCTaHUii nuwe
B MeXax arnensiuinHoi ckapru.

MonoxeHHs 4. 1 ct. 405 KIMK po3sons-
I0Tb 3pOOUTN BUCHOBOK MPO Te, L0 3arabHi



Cepia FOpuguuni HAYKU

npaewia CygoBOro po3rnsgy B cyai nepLuoi
iHCTaHLUIT 3aCTOCOBYKOTLCH | MpU 3OiINCHEHHI
anensuinHoro posrnsaay 3 ypaxyBaHHSM MeB-
HUX ocobnueocTten. 3rigHo 3i cT. 333 KIK
OOHUM i3 Takmx NpaBuil € NpaBo cyny Yy pasi
BMHUKHEHHA HeOoOXiAHOCTI 3a KJIoMoTaHHAM
CTOPOHN KPUMIHANbHOIO MNPOBaMXEHHS [O0-
py4nTyn opraHy [OOCYLOBOro pPoO3ChigyBaHHS
MPOBECTM KOHKPETHI cnigyi (po3wykoBi) aii.
BbauyaeTbcs, cyn, anensiuirHoi iHCTaHUji no-
BMHEH MaTU MOXJIMBICTb CKOpUCTaTnucs Hana-
HMM NMPaBOM 3 METOK OTPUMAaHHS HOBUX abo
nopatkoBux gokagie. Ockinbkm y c1. 333 KIMNK
MOoeTbCa nmuie npo «CTOPOHU KPUMIHANbHOIO
MPOBaIKEHHS», TO NPW 3aCTOCYBaHHI BianNo-
BiOHNX HOPMAaTMBHUX MOJIOXEHb Nig 4ac ne-
pernagy CygoBuMX pilleHb B anensuinHomy
nopsaKky AOUiNbHO nependaynTy Take NpaBo
i ONS iHWKWX y4aCHWKIB anensuinHoro nposa-
oxeHHs. 1.HO. MipoLWwHWUKOB OBrpyHTOBYE He-
0OXiOHICTb 3aKpiNUTM 3a CyaoM anensauinHoi
iHCTaHLUii 0OOB’A30K O0OPY4MTU MPOBEOEHHS
cnigymx (pO3LUYKOBUX) [Oi, €KWO Y4aCHU-
KM npouecy 3asBisioTb MPO LE KIOMOTaHHSA
[8, c. 16]. Ha Hawy AaymKy, Taky npono3uLiio
cnig, OONOBHUTKU MOJIOXEHHAM MNpo Te, WO Y
pasi 3as9BfIeHHs KJIONOTaHHA NPO NMPOBEAEHHS
MeBHOT Cnigyoi (pO3LyKOBOI) AiT y4aCHUKOM
Cy[0BOIro MpoBaXEHHs 3 nepernsgy cyno-
BUX pPilleHb B anenduirHiin iHCTaHuii (B TOMy
yncni NoTepninnum, NOro NpeacTaBHUKOM, 3a-
KOHHUM MpPeaCcTaBHMKOM) yyacTb UMX OCi6 y
npoBenEeHHI BIigMNOBIOHOI cnigyvol (po3LWwyKo-
BOi) Oii Mae 6yt Bn3HaHa 060B’SI3KOBOIO.

3 MeTol0 3axMCcTy MarHOBUX iIHTepeciB no-
Tepninnm abo MNOro 3akOHHWIA NpPencTaBHUK
4M NPencTaBHMK MalTb NPaBO BUCYHYTU BU-
MOrY Mpo 3MiHY PO3Mipy 3aBOaHOI KPpUMIHANb-
HMM NMPaBOMOPYLUEHHAM LWIKOAM 9K Y BiK MOro
3MEHLUEHHSA, TakK i y Oik 36inbweHHsa. Cya 3a
pesynbTartaMmu anensduinHoro posrngany Brpa-
Bi BHECTM Y BUPOK 3MiHW CTOCOBHO BigLWKOAY-
BaHHA WKOAW, KOMM LEe He BMNJIMBAE Ha npa-
BOBY KBanidikauilo AisHHS 0OBMHYBA4YeHOrO,
3a Tiei yMOBW, WO CYyAOM NepLloi iHCTaHUuii
MOBHO i NPaBUIbHO BCTAHOBEHI 0OCTaBUHM,
AKi BU3HA4Yal0Tb PO3MIpP 3aBLaHOI WKOAW, ane
JOonyLleHa noMmnKa y 3acTtocyBaHHi HOPM Ma-
TepianbHOro npasa. Y Bunagkax, Koam 3miHa
PO3MIpYy LWKOAM MOXe BIIMHYTU Ha kBanidi-
Kauilo KpUMiHa/bHOro MpaBOMOPYLIEHHS, Ha
BU3HAYeHHs 0bcary 06BUHYBayYeHHA B Oik,
WO noripwye cTaHoBULLE OOBMHYBAYEHOIO,
TOOTO CNPUYMHUTM HebaxaHi ANns HbOro Kpw-
MiHa/IbHO-NPaBOBi HacNigky, BUPOK cyay nia-
NSirae CkaCyBaHHIO 3 HarnpasfieHHAM MpoBa-
I>KEHHSI HA HOBUIN CYyOOBUIA PO3rnan, AKWo 3
uUMx nigcrtae nogaHa anensuinHa ckapra npo-
Kypopom abo noTtepninum (n. 17 noctaHoBU
Mnenymy BepxosHoro Cyay Ykpainn Ne 3 Big
31.03.1989 p. «[1po npakTnKky 3aCTOCyBaHHS
cyoamMmm YkpaiHn 3akOHOOaBCTBa NMpo BiALLKO-

OyBaHHA MaTepianbHOI wWKoan, 3anomisiHoi
3/104MHOM, | CTArHEeHHsa 6e3niaCcTaBHO HaXu-
TOro ManHa»).

YacTtuHoto 1 cT1. 420 KMNK nepenbdbaveHo,
WO CcyAa anensiuinHol iHCTaHUji CKacoBYE BW-
POK Cyay MepLuoi iHCTaHUil W yxBasnlo€E CBil
BUPOK Yy pasi: 1) HeoOXiaHOCTI 3aCTOCYBaHHS
3aKOHY NpPO BiNbLL TAXKE KPUMiHANbHE NMpaBo-
NOPYLLUEHHS 4uM 36inblieHHs o6cary o6BUHyBa-
YyeHHs. Hanpuknag, skuwo cyn nepuwoi iHCTaH-
Lii HeOOrpyHTOBaHO NepekBanidikyBaB AiHHS
0OBNHYBAYEHOr0 Ha 3aKOH MPO MEHLU TsXKe
KpUMiHanbHe NpaBOMOPYLUEHHA abo BUKIIO-
4YMB YACTUHY BMCYHYTOroO NMPOTU HbOIrO 0O6BU-
HyBa4YeHHS 41 NEeBHY KBasidikyoyy O3Haky.
Y TakomMy BuUNagkKy cyn anensiuinHoi iHCTaH-
Lii BNpaBi NOBHICTIO ab0 4YaCTKOBO BiAHOBUTU
06BMHYBaAYEHHA B Mexax CdOopMynbOBaHO-
ro B 006BMHYBa/IbHOMY akTi Ta MiATPMMAaHOro
NMPOKYPOPOM 41 noTepniinm abo moro npea-
CTaBHMKOM B CYyAji NepLuoi iHCTaHuji Ta B ane-
NAUIrHIN ckap3i, a TakoX MPU3Ha4YnTM noka-
paHHsa, gke 6 BignoBigano CTYNeHo TAXKOCTI
BYMHEHOIO0 KPUMIHA/IbHOrO MPaBOMNOPYLUEHHS
Ta AaHnM Npo ocoby 06BMHYBAYE€HOro, B TOMY
ymncni obpatn i Ginbll CyBOpe NMoKapaHHS, Hix
Oyno nNpu3HaYeHO CYyAOM NepLUoi iHCTaHLILT;
2) HeOobOXiOHOCTI 3aCTOCyBaHHSA Oinbll CYyBO-
pPOro nokapaHHs. Y uboMy pasi anensuinHnin
Cyd, CKacoBYOUYM BUPOK cyay NepLUoi iHCTaH-
Lii B YaCTMHI NpPWU3HAYEHOr0 MNOKapaHHsa, He
BNpaBi 3MiHUTKM GOpPMYOBaHHA OOBUHYBa-
YeHHs i ooka3oBy 6a3y, BU3HaAHY CyOoM nep-
LWOT iHCTaHuii. [Jo TOro X no3uuia noTepnino-
ro 4m MOro npencrtaBHMKa WOAO0 OOUISIBHOCTI
NPM3HaA4YeHH O0O6BMHYBAYEHOMY KOHKPETHOrO
BMAOY Ta PO3Mipy NoKapaHHsS He OXOMJIIOETLCSH
NOHATTAMM «MEXi BUMOIr» y CeHci n. 7 cT. 393
KIMK; 3) ckacyBaHHS HEOOrpyHTOBAHOro BU-
npaBayBasibHOro BUPOKY Cyay NepLuoi iHCTaH-
uii. AnendauinHnin cyg mae npaso cHopmyIto-
BaTl OOBMHYBAYEHHS B MeEXax BUCYHYTOro
0c0bi 06BNHYBaYEHHS 3a 0O6BMHYBaJIbHUM aK-
TOM 3 ypaxyBaHHAM MO3uLlii, aKy obcToroBann
npokypop, notepninuin abo Moro npeactas-
HUK Yy CyAdi nepwoi iHCTaHuil Ta nigTtpumanm
B anensauinHux ckaprax, a TakoX npu3Ha4vn-
TW BiANOBigHE NOKapaHHs; 4) HeNpPaBUNbHOIO
3BifIbHEHHSA 0OBMHYBa4YeHOro Bid, BigOyBaHHS
nokapaHHs. MNMpu LbOMY NOBUHHI BYTM [OTPU-
MaHi npasuna Npo HegoNyCTUMICTb NOripLUEH-
HA MNPaBOBOro CTaHOBMLLA OOBMHYBA4YEHOrO:
a) 06BMHYBaNbHUI BUPOK, yXBane€HUN CYyLOM
nepLloi iHCTaHLii, MoXxe O6yTn ckacoBaHWUI Yy
3B’A3Ky i3 HEOOXigHICTIO 3aCcTOCyBaTM 3akOH
npo OGifbll TAXKE KPUMiHANbHE MPaBOMOpY-
LEHHS 4/ CyBOpIlWIEe MOKapaHHS, ckacyBatu
HenpaBwW/ibHe 3BiJIbHEHHA OOBWHYBA4YE€HOIrO
Bif, BiAOyBaHHSA nokapaHHs, 30iNbWLNTN CyMU,
aKi NipnaraioTb CTATHEHHIO, abo B iHWUX BU-
nagkax, Kosam ue noripwye ctaHoBuwe o6Bu-
HyBa4yeHOro, nuwe 3a yMOBW, SKUWO came 3
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uMx nigcrtas anensiuinHy ckapry rnoganv npo-
KypOp, NOTepnifini 4m Moro nNpencTtaBHuK; 0)
BUMNpaBAyBajibHUA BMPOK MOXe OyTu ckaco-
BaHUM NuLle y pasi, aKWwo anenduinHy ckapry
nogas NPOKypop, NOTEPNIAINA 41 NOro npea-
CTaBHUK, a TakKOX Ha MigcTaBi anensauinHoi
ckapru 006BMHYBa4Ye€HOro, MOro 3axmcHuka 3
MOTUBIB i NiacTaB BUNpaBOaHHS.

Cyn anensuinHoi iHCTaHLIT CKaCOBYE yxBa-
Jly NpO 3acTOCYBaHHS MNPUMYCOBUX 3axofiB
MEeONYHOIro Y1 BUXOBHOIO XapakTepy i nocra-
HOBJIIE CBOIO yxBany y pasi: 1) HeobxigHOCTi
npaBoBOi kBanidikauji aisHHA, nependayeHo-
ro 3akoHoM YKpaiHn Mpo KpUMiHaNbHy Bif-
MOBiAANBbHICTb, AK OiflblL TAXKOro; 2) 3acTo-
CyBaHHS Oinbll CYBOPOro Buay MPUMYCOBUX
3axoAiB MeguyHoro 4y BUXOBHOIMO XapakTepy;
3) ckacyBaHHA HEOOr'pyHTOBaAHOI yxBanu cyay
npo BiAMOBY B 3aCTOCYBaHHI NPUMYCOBUX 3a-
X04iB MEANYHOr0 Y1 BUXOBHOIO XapakTepy Ta
3aKPUTTA KPUMIHANIbHOrO NPOBAAXKEHHS LWOA0
HeocyaHoro abo HenoBHOMITHLOrO 3 TUX MO-
TUBIB, O BOHW HE BYMHWUMW AisHHS, nepea-
©ayeHOro 3aKOHOM YKpaiHn Npo KpUMiHanbHy
BignoBiganbHicTb (4. 3 ¢1. 420 KIK). OcHoB-
HOO 1 OOOB’SISKOBOKD YMOBOK MOXJIMBOIO
CKaCyBaHHS 3a3HayeHUX yxBas Cydy nepLuol
iHCTaHUIT y BULLIEHA3BaHUX BMNagKax € NnoaaH-
H9 camMe 3 uMxX nigcTtaB anensuinHoi ckapru
MPOKYpPOPOM, MOTEPMISINM YN NOro NpeacTaB-
HUKOM (cT. 421 KIK). OkpiMm ubOro, yxasana
cyny nepuloi iHcTaHuji Moxe 6yTn ckacoBa-
Ha 3 METO MNOripLeHHsa CTaHoBMLLA 0coou,
LLOA0 SKOT BOHaA MOCTaHOBJEHA, nvwe y paasi,
AKWO 3 uuX MigctaB anensiuinHy ckapry no-
Janu npokypop, NOoTepninvuin 4m Moro npesn-
CTaBHMUK.

3a ctatTeto 416 KpUMiHaNbLHOrO NpPoLLecy-
aNlbHOrO 3aKOHY MNpW HOBOMY PO3rngaai B cyai
MepLuUoi iHCTaHLji OONYyCKaeTbCs 3aCTOCYBaH-
HA 3akOHy Npo Oinbl TAXKE KPUMiHaNbHE
MPaBOMNOPYLUEHHS Ta MOCWEHHS MOKapaHHS
TiNbKM 32 YMOBW, SKLO BMPOK Oyno ckacoBa-
HO 3a anensuinHOo CKaprow npokypopa abo
noTepnisioro 4n Moro npencraBHMKa y 3B’A3-
Ky 3 HEOOXifHICTIO 3aCTOCYBaHHA 3aKOHY MpPO
OiNblLL TAXKE KpUMiHAIbHE MPaBOMNOPYLUEHHS
abo nocuneHHsa nokapaHHa. pun BUPILLIEHHI
MATaHHSA MPO 3aCTOCYBaHHA NPUMYCOBUX 3a-
XOMiB MeaM4yHOro abo BMXOBHOIO xapakTepy
npaBoBa kBasidikaLia OiaHHA, nepenbdbadvyeHo-
ro 3aKoOHOM YKpaiHun npo KpuMiHanibHYy Biano-
BiJANbHICTb, K BiNbLL TAXKOro A0MYyCKaeTbCA
3a YMOBW, WO Ha Ui nigcTaBi 6yno nogaHo
anensiuinHy ckapry npoKypopoM 4u noTtepni-
nmm abo Moro npeactaBHUKOM. ToOMy, SKLLO

NPOKYPOPOM, MOTEPMISINM Y1 NOro NpeacTaB-
HUKOM MojaHa anensuiiHa ckapra y 3B’s3Ky
3 HeOoOXiOHICTIO 3aCTOCyBaHHSA 3aKOHY MNpo
OinblU TsXKe KpUMiHaNbHE MNPaBOMOpPYLUEHHS
abo 3acToCyBaHHA OiNbLL CYBOPOro nokapaH-
HS, MPOTE CyaoOM anensiuinHoi iHCTaHUii Bu-
pPOK OyfI0 CKaCOBaHO 3 NPU3HAYEHHAM HOBOIO
po3rnaay B Cyai nepLuoi iHCTaHuii He 3 Bu-
LLeBKasaHMx niacTtae, a, Hanpuknag, Yepes ic-
TOTHE MOPYLUEHHS BUMOT KPUMIHaNBHOro Npo-
LecyanbHOro 3aKOHy 4M 3 OyAb-AKUX iHLLINX
nigcrtas, Npy HOBOMY PO3rNsaai cyn He Bnpasi
NOCUNUTN NoKapaHHa abo 3acTocyBaTh 3aKOH
npo Oifbll TAXKE KPUMiIHANbHE MPaBOMOpY-
LUEHHS.

Buxonsyum 3 HaBegeHoro OOCNigKeHHSA OK-
pemMmx npobnem 3AiNCHEHHSA MNpouecyanbHOI
OiNbHOCTI noTepninuMm Ta WOoro npeacras-
HMKOM $IK CaMOCTIMHUMWN y4YaCHUKaMn Ha da-
HOMY eTani KPWUMIHaNbHOro MPOBaAXEHHS,
MOXHa 3p0bUTN BUCHOBOK MPO Te, WO YMHHE
KpUMiHasibHe npouecyasibHe 3aKOHOAABCTBO,
sIke persiaMeHTye OKpPecCsieHi NUTaHHs, noTpe-
Oye noaanbLIoro peTesibHOro BAOCKOHANEHHS
3 METOK HaNexHoro 3axucTy npas, cBobon
i 3aKOHHWX iHTEpeciB NOTepninux BiO KpUMi-
Ha/lbHMUX NPaBOMNOpPYLLEHb OCID.
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