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ANEJANISA HA NIACTABI HPOLECYAJIbHUX ITIOPYIIEHD
Y MIZKHAPOJHOMY KPUMIHAJIBHOMY ITPABI

HaykoBa cTaTTs mpuCBSYCHA TOCHTH IiKaBil i3 HAYKOBO-TEOPETHUYHOTO i
MPAKTHYHOTO MOy TPoOIeMi — aHATI3Y MPAKTHKH Cy9aCHUX MIXKHAPOTHHUX
KPUMIHAJIBHUX YCTAHOB IIOJO0 amelsiii Ha MiJCTaBi MPOIECYyaTbHUX MOPY-
IeHb K 3aco0y I 3a0e3edeHHs MpaBa 0OBHHYBAYCHOTO HA CIIPaBeIIIUBUI
CYIOBUH PO3IIISAN HOTO CIIPaBU B KOHTEKCTI MOSBH U IMOJANBIIOTO PO3BUTKY
3arajpHHUX MPOIECYaJbHUX HOPM Y MEXaX MIXKHApPOJHOTO KPHMIiHAJIBHOTO
npasa.

Knwouosi cnoea: anenayis ma niocmasi npoyecyanrvhux nopyuwens, Hiop-
noepsvkutl mpubynan, Toxiticekutt mpubyuan, Midxchapoonuii mpubynan 0is
rkonuwHvoi FOeocnasii, Cneyianvuuii cyo no Cwveppa-Jleone, Midxcnapoonui
Kpuminanvruil cyo, cnpasa Jlybanau.
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Hayunasi ctarbs mOCBsIIeHA JOCTATOYHO HHTEPECHOW C HAyYHO-TCOPETH-
YeCKOW M MPAKTHUECKOH TOYEK 3peHHUs MpobdiemMe — aHalnu3y NMPaKTUKH COBpe-
MEHHBIX MEXIyHAPOIHBIX YTOJOBHBIX YUPEKICHUN OTHOCUTEIHHO ACIUIIIUU
Ha OCHOBaHUHU MPOIECCYalbHBIX HAPYIICHUH KaK CpPEeICTBa 00CCIEUCHHs MpaBa
00BHHSIEMOr0 Ha CIPABEINBOE CIIYIIIAHUE €r0 Jejia B KOHTCKCTE CTAHOBICHHUS U
pa3BUTHS OOMIMX MPOILECCYANBHBIX HOPM B IpeeiiaX MEeKIyHapOJHOTO YTOIOB-
HOTO IpaBa.

Knrouegvie cnosa: anennayus Ha OCHOBAHUU NPOYECCYANbHBIX HAPYULEHUT,
Hwopubepeckuti mpubynan, Toxutickuti mpubynan, Mexcoynapoounviii mpudyHan
ons oviewet IOzocnasuu, Cneyuanvuwiii cyo no Ceeppa-Jleone, Meocoynapoo-
HbIU Y2OA08HbLIL cY0, deno JIybanau.

The research article touches upon interesting topic from the theoretical and
practical points — analysis of the court usage of international criminal institutions
concerning appeal on the ground of procedural error as means of ensuring the
defendant right to fair trial within the framework of establishment of general
procedural rules in the international criminal law.

Key words: appeal on the ground of procedural error, Nuremberg Military
Tribunals, Tokyo Military Tribunals, International Criminal Tribunal for the
former Yugoslavia, Residual Special Court for Sierra Leone, International
Criminal Court, Lubanga case.

Beryn. [HeTuTyT anensiii € o4HUM 3 OCHOBHUX €JIEMEHTIB 3a0e3MeUeHHs MpaBa JIIIu-
HU Ha CIIpaBEAUBUAN CYIOBUHN PO3TIIS, 3aTBEPIKEHUM SIK MIXKHAPOIHO-TIPABOBUI CTAHIAPT y
pAli yHIBEpCAJbHUX 1 peTiOHANIbHUX KOHBEHI1H. BpaxoByrouu Takuii ctaTyc, GyHKIIOHYBaHHS
IHCTUTYTY ameJsiiii € HeoOXiJTHUM HE JIUIIE B HAllIOHATBHOMY KpPUMiHAJIBHOMY TIpoIieci, a il y
MIXKHAPOJHOMY.

AKTyaNpHICTh TaHOI TeMU OOYMOBIIOETHCS TUM, IO Mi>KHAPOIHHUNA KPUMIHATBHHH IIPO-
nec nepedyBae JHIle Ha CTafii CBOro (pOpMyBaHHS Ta amenslis Ha MiJCTaBl MpoIecyanbHUX
MOpYIIEHb Y IBOMY KOHTEKCTI 3aJINIIa€ThCA HEIOCHTIDKSHIM sSBUIIeM. BomHouac mporecy-
QJIbHI MOPYIICHHS MOXYTh CIYTYBaTH MiACTABOIO K IJIsl CKACYBaHHS PilIEHHs, TaK 1 s Horo
3Minu. Tomy 1eil acnekT amessiii € He MEHII CyTTE€BUM, HIX MiAcTaBa A amessmnii y gopmi
MMOMWJIKHY y (pakTi 4 MpaBi, Ta HOTpeOy€e PETYISIPHOTO AOCIIIKEHHS MapajebHO 3 PO3BUTKOM
MDKHAPOJHOTO KPUMIHAIBHOTO IPOIIECY.

JocniKeHHIM L€l TeMH B PI3HUX aCIEKTaX y XOJi CBO€i HAyKOBOI AiSMBHOCTI 3aii-
magucs [. Bepne, 0. Imurpies, C. Ilerpos, K. Amipbexos, B. Tamiit, M. ['ymepoB ta inmi.
I'. Bepite po3miisinaB 3arajibHi aCIIEKTH IPUHITUIIB MDKHAPOJIHOTO KPUMIHAIBHOTO IIpaBa, TOp-
Karouuch nporecyanbuux acnekriB. FO. [Imutpies, C. Iletpos, K. AMipOekoB nociKyBanu
MOHSTTS anessAiii B KOHTEKCTI 3arajJbHOoro npaBo3HaBcTBa. B. Tamiit po3misgaB nuTaHHs are-
TAMIT Ha TPOIeCyanbHUX IMiICTaBax i3 TOYKU 30py IMpaBo3HaBcTBa. M. ['yMepoB BUBYAB IIpaBo
Ha amnessii B peTPOCIEKTUBHOMY aCIIEKTi.

I[MocTanoBka 3aBaaHHsA. O0’€KTOM JAHOTO IOCIIKCHHS € MIKHAPOJIHHUN KPUMiHAIb-
HUH Tporec, a MpeIMeToM — aleliAlis Ha MiAcTaBax MponecyalbHIX NOPYIIeHb Y MiXKHAPO-
HOMY KpUMiHaJIbHOMY TpoLeci.

MeTtoro naHoi poOOTH € JOCHIKEHHS Teopii 1 MpaKTUKH IIOA0 arelsiii Ha MiJacTaBi
MPOIECYATbHUX MOPYIIEHb Y MI)KHAPOJHOMY KPUMIHAJILHOMY MPOIECi.

PesyabraTn gociigxenns. [HCTUTYT anensuii icTopuyHO cpopMmyBaBcs K 1HCTPY-
MEHT HaIlilOHAJBHOTO MpaBa, IPUIOMY CyCHiIbCTBAa BUHATKOBO PO3BUHEHOTO, Ke epedyBae
Ha MIEBHOMY eTalli CBOET KUTTEMIAILHOCTI. Sk 3a3Ha4yaB y cBOil mpaii «McTopust cyaeOHbIX
MHCTAHLUMH ¥ TPaXKJaHCKOTO aleUIILUOHHOTO CyA0npou3BoAcTBa oT CyneOHuKa 10 Yupex-
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JeHus o rybepHusx» BigoMuil ydyenuil @. JIMUTpieB, amensuis € OAHUM 13 HaNHMI3HINIUX
SIBUII Y )KUTT1 KOXKHOTO Hapoxay. L{s Te3a Moxe OyTr 0O0TpyHTOBaHA TUM (DaKTOM, 11O Cyq0BOT
BJIAJU SIK TaKOi Ha TIOYATKOBHUX €TaraxX pPO3BUTKY CyCHIIbCTBA HE ICHYE, il QYHKII] BUKOHYE
TaK 3BaHUM «HAPOAHUU Cya», AKUN HE 3aJ€XKHUTh Hi BiJ CBITCHKOI, Hi BiJl peniriiHoi Biaau
Ta HE Ma€ i€epapXxivyHOi CTPYKTYpH y cBOeMY ckiaji. CaMe TOMY FOBOPHUTH MPO aNelsllio B
paHHI{ Tepioj]] pO3BHUTKY JIEPKaBH 1, BIAMOBIIHO, NMpaBa — 3aB4acHO. [IpoTe 3 MocHIeHHAM
JIePHKaBU SK oc06J1HBo'1' opraHi3aui'1' nyOaiyHOI BIaAW HAPOJHUN CyI MiAMOPAIKOBYETHCS, a
HECCHHS MPaBHIBHOTO PIilICHHS cyzu:[elo, SKi MOTJTH © 3aIIKOIUTH KOPYTIii, HEYyBaXXHOCTI,
3aTATYBAHHIM TOLIO.

[Ilo cTocyeThes IpaBa Cy4acHUX JeprKaB, TO IHCTUTYT allelisiii CTAHOBUBCS CaMe TaKUM
YUHOM. Ba)KIHBUM B iCTOPil CTAHOBIEHHS IHCTUTYTY € TAKOXK MPOIEC PO3MEKYBAHHS CKapTH
Ha caMOTo Cy[JI0 1 ckapru Ha pimeHHs. Ckapra Ha cyajaio He Oyia anessliero sK Takorwo, akK-
[EHT pOoOMBCS Ha 3aTATYBaHHI CIpaBU CYIJCIO, OTPUMaHHI HUM Xabapa, 0 Mo CyTi MOXKHa
BBaKaTH IOMEPEIHUKOM alelsii Ha MiACTaBi MPOLeCcyalbHUX MOPYIICHb; BOIHOYAC CKapra
110 CYTi CIIpaBU € MOTIEPEIHUKOM 1HCTUTYTY amnelduii Ha MiJIcCTaBl 3aCTOCYBaHHS IpaBa.

Y MiKHapOJHOMY MPaBONOPSAIKY TPaBO 0COOM Ha anelsIlilo BUSHAETHCSA OJTHUM 3 OCHO-
BOITOJIOXKHUX MPaB JIOJANHH, sIKe Ma€e OyTH 3a0€3TICUCHUM SIK Ha MDDKHAPOJIHOMY PiBHI, TaK i Ha
HalllOHAJIbBHOMY; BOHO 3aKpiIllIeHe B HOPMaTHUBHO-NIPaBOBUX aKTaX yHIBEpCalbHOIO W perio-
HAJIBHOTO XapakTepy (IepeBa)kHO €BPONEHCHKOTO PETioHY).

[IpuknanoM yHiBepcallbHOTO JpKepena € MyHKT 5 crarTi 14 MiKHaApOJHOTO MaKTy Mpo
rPOMaJSHCHKI 1 MOMTHYHI TpaBa 1966 poky, ne 3a3HayaeThes HacTynHe: «KoxeH, XTo 3acya-
JKEHUH 3a Oy[b-KUH 3JI04MH, Ma€ IPABO HA Te, 100 HOTO OCYMKEeHHS i BUPOK OyiH meperisi-
HYTI BUINOIO CYJIOBOIO IHCTAHIIIEIO 3T1AHO 13 3aKOHOM» [4].

Takox mpaBO HAa OCKAPKCHHS PIMICHHS y KPUMIHAJIBHUX CIIPaBax 3aKpIILTIOETHCS y
cratrti 2 [Ipotokomy Ne 7 1988 poky n0 €Bpomeiicbkoi KOHBEHIIT MPO 3aXUCT MpPaB JKOIUHU
I OCHOBOTIOJIO)KHHUX CBOOOM, I¢ BKa3yeThes: «KokeH, KOTO Cyn BH3HAB BHHHUM Yy BUYMHCH-
Hi KPUMIHAJIBHOTO MMPaBOIOPYLICHHS, Ma€ MPaBO Ha MEPerisi] CyIOM BHINOI iHCTaHMIT (akTy
BU3HAHHS HOro BUHHMM a00 BHHECEHOTO HoMmy BUPOKy». IIpoTe B miil e crarti 00ymMOB-
JIOETHCSI # MOXKIIMBICTh ICHYBaHHSI BUHATKIB 13 TAKOTO MpaBUJA: «...IUJIs MepeadadyeHux 3a-
KOHOM HE3HAYHHUX IMPaBOMOPYIICHb a00 KOJIHM BiIIOBIIHY O0COOYy CYIMB y MEpIIiil iHCTaHIi
HaliBUIIMK cyx, a00 konu 1i Oyj0 BU3HAHO BUHHOIO W 3aCy/KEHO MICIS OCKap:KEHHs BUIIPAB-
JIyBaJIbHOTO BUPOKY» [5].

o Toro  cepex MPUHIMINB AisUIBHOCTI AepxkaB-wieHiB OBCE B 3akiI09HOMY JTOKY-
MeHTi 3ycTpiui y Bigni B 1989 poui 3akpimieHe «mnpaBo 0coOH amentoBaTH 10 BUKOHABYUX,
3aKOHOJABUHX, CYTOBHX 200 aIMiHICTPAaTHBHUX OPTaHiB».

3akpiluIeHHs B MDKHApOJHOMY IpaBi MpaBa 0COOM Ha OCKAp)KEHHS CYJOBOTO PIillICHHS
y KpUMiHaJbHUX CIpaBax (SK Ha yHIBEpCcalbHOMY, TaK 1 Ha perioOHaJbHOMY PiBHSX) CIYT'yBajio
CBOTO POy BU3HAUCHHSIM CTAHJIAPTY JUIsl HAI[IOHAJIbHUX 3aKOHOJABCTB. [lep:kaBHI OpraHu Biajn
y CBOil BHYTPIIIHINA IPAaBOBii cucTeMi 3000B’13aH1 3a0€3MEUUTH TOTPUMAHHS I[bOTO CTAHAAPTY
[UIIXOM NPUNAHATTS BIANOBIIHUX 3aKOHOJABUYMX akTiB. OTke, MpaBo Ha amelAlilo y BHYTpILI-
HBOACP)KaBHOMY TIpaBi Ma€ 3aKPiILTIOBATUCS 000B’I3KOBUM 1 TIPAaBOMIPHUM YMHOM [3].

[IutanHs 3 HAIOHAILHOIO CYJIOBOIO CUCTEMOIO OYy/b-SKOT JIepPIKaBU U Y pETPOCICKTHB-
HOMY po3pi3i, i y po3pisi aHaJli3y CYHacHOTO CTaHy peueli € MUTaHHSIM JIOBOJII JIOCHIIKECHUM.
[Ipote Ha CyJacHOMy erarti PO3BUTKY Ml)I(HapO}Z[HO TPaBOBHX BiJIHOCHH BUHHUK (DEHOMEH, 110
Ma€e MiKHAIIOHAJIBHUI XapakTep, — MDKHApOJHE KpHMiHAJIBHE MPaBo, B SIKOMY, O€3yMOBHO,
€ IIBl CKJIaJ0Bi: MaTepiaibHa 1 npouecyaitbHa. BuHukae nutaHHs HEOOX1AHOCTI TOTPUMaHHs
3aKpiIUIEHNX Yy BUIICHABEIECHUX MIKHAPOAHUX AOKYMEHTaX HOPM i MPHUHIHUIIIB, KOJIU IOPHC-
JUKIiS CyJy Ma€e IMmo3aHallioHaJIbHANW XapakTep.

B icropuuHOMy acmexkTi 1€ NUTaHHS CHOpUMaliocs MOo-pi3HOMY. MikHapOAHUI
KpUMiHaJIBHUH Mpolec caM 1Mo codi — MoJofa ranysb, BITIK 1i iCHYBaHHS MOYKHA ITOYHHATH
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3 HropuGep3pkoro tpubyHaiy, aani ciaif po3misHyTH Tokilcbkuil TpuOyHan, MixkHapogHUH
TpuOyHan o Pyanni ta FOrocnagii.

B Ycrasi HropHOep3pkoro TpuOyHady cepen mepesiky mpolecyaibHUX TapaHTii mif-
CyIHHUX (PO3/ia 4) IpaBO Ha OCKAPIKECHHS HE 3a3HAYAETHCS, a y CTATT1 26 4iTKO BKA3yETHCS, 110
pimenHs TpuOyHaIy € OCTaTOYHUM Ta OCKapKEHHIO He mijaisrae. Y crarti 29 nependadaeTses,
mo KonrponsHa Paga Mae mpaBo Ha BIIacHUN po3cy MOM’ IKITUTH BHPOK, SKIIO BiAKPHIOTHCS
HOBI 00cTaBUHH a060 Oy/e BCTAHOBIECHO, 110 OOCTAaBUHU JOCIIJXKEHO HEe MOBHIcTIO. IIpoTe 1e
MTOJIOKCHHS HE MOJKHA TIYMAa4YHUTH SIK IPaBO HA OCKAPKEHHS, a/KE caM MiICyTHUH iHIIII0BaTH
el mepersiT He MiT, TO9aToOK IOMY IIPOIeCy MOTJIa MMOKJIACTH JIHIIe iHimiatuea KoHTpoapHOT
Panu [7].

Taxa x cutyaris mae Micue i y MixkaapoaHoMy BilickkoBoMY TpuOyHami 1ist Jlanexoro
Cxony (Toxidichkuii TpuOyHan). ¥ CraryTi nependadaeTbcst MOXKIUBICT TIEPETIISTY CIIPABH 3a
1HI1aTUBOIO MOCAAOBIIiB, IPH LLOMY CaM MiJCyJHUI MpaBa iHIIIIOBAaTH NMEPErIsy CIpaBu HE
Mae, anensilist IK iHCTPYMEHT 3a0e3MedeHHs TpaB 0OBUHYBAa4eHOTO HE BU3HAETHCS [12].

B icropii nux nBox MiXHApOJHHX BIHCHKOBHX TPUOYHAIIB amejsilis HEe MmoaaBayacs,
npore Oararbma 3acyIP)KeHUMH 10 CMEPTHOI Kapy MOJaBajucs KJIONOTaHHS PO TOMUITyBaHHS,
SIKI TIEPEeBaXKHO OyJIM BiJXHIICHI.

[ikaBimoro € cutyaiis i3 TpuOyHanamu o Pyanai Ta konumHii FOrocnasii, ajyke BOHU
Malld Miclle Ha Mi3HIIIOMY eTali PO3BUTKY MIXKHApOJHOTO MpaBa, TOMY BIUIMB Pi3HUX (ak-
TOPiB MaB CBO€ 3HAUCHHS. [3 METOIO 3aXHCTy MpaB JIOAUHHU IO OCHOBOIOIOKHUX TapaHTill mif-
CyIHOTO OyIJIO JIOJIaHO TIPaBO Ha amelsiito y crartax 24 Cratyty MixkHapOIHOTO TpHOyHaTy
no Pyanai ta 25 Cratyty MixHapogHoro TpulyHany no konuuHiid KOrocnasii: «Anensuiiina
Kamepa po3risanae aneisuii, mogani ocodamu, 3acymkenumMu CynioBUMHU KaMepaMu abo 3BH-
HyBaueHHSIM Ha HACTYIHHX ITi/ICTABaX: y BHUIAJKy MOMUJIKN Yy MATAHHSAX MpaBa, B pe3yabTari
SIKOT pIIICHHS BTpadae CUiIy; abo y BUIAAKy MOMHIKH B TUTaHHI (aKTy, sika Mpu3Beia J0 He-
MPaBUIIBHOTO pimeHHs» [§; 9].

[Tix gac gociijpkeHHs caMux marepianiB cipaB y MTKIO, 30kpema anensiiiiHuX 3asB
3BUHYBAUYCHHX, OYJIO BIJCTEKEHO I[iIKaBy 3aKOHOMIPHICT. B ycTaHOBUMX JHOKyMEHTax TpUOY-
Hally aneJjsiis Ha MiJICTaBl NpolecyalbHUX NOPYIICHb K Taka He nepeadadaeThes (JMIe Ha
micTaBi MOMUIKH y (HakTi uyn y npasi). OHAK Ha MpollecyaibHi MOPYIICHHS y CBOIX armels-
MIMHUX 3asBax MOCUIAKThCSA Jeski 3BuHyBadeHi (Tihomir Blaskic, Vidoje Blagojevic, Dragan
Jokic, O. Furundzija, M. Galic).

I'6puaanM TpudyHnanom (CrnemiansanM cynom o Creppa-Jleone) y crarti 21 Cratyty
nependadaeThes e OHA MiACTaBa s PO3MIIAY CIPaBU ANENSIIITHOI0 KaMepoIo — «IIpoIie-
cyanbHa nomunkay [10].

Haiimikapimmm € aHali3 Cyd4acHHUX MOJOXKEHb MIXKHAPOJIHOTO KPUMIHAIBHOTO MPOIIECY,
sakuil micas 2002 poky oTpHMaB IMPHUHIUIIOBO HOBHH XapakTep BUPaKeHHS W 3aKpIiIICHHS:
Pumcrkum CraryTom Oyno 3acHOBaHO MixkHapoaHuil kpumiHaiasHuii cya (mami — MKC). Ha-
pa3i MKC € enuHNM MOCTIHHMM MIKHApOJHUM CYZOBHM OPTaHOM y Taly3i MIKHapOIHOTO
KpUMIHaJBHOTO TIpaBa, a TOMY aHalli3 MOJoXKeHb Horo CTaTyTy € HaJ3BUYAIHO Ba)KIHBHUM.
AnensuiiHoMy IpoBaJKEHHIO Ta OCKap)KeHHIO pimeHs y Pumcbkomy Craryti MKC npucss-
4yyeThCs isia yacTuHa 8. Y ctarTi 81 cepexn miactaB s nogaHHs anessiii [Ipokypopom a6o
3aCY/DKCHUM BH3HAYAKOThCS MpollecyaibHa TOMUIIKA, TOMIJIKA Y aKTi, MOMHJIKA y rpasi [14].

[[ixaBuM € MUTaHHS OIOJO0 TOTO, YH € «IIOMIJIKA Yy IpaBi», nependadeHa y Craryrax
Tpubynanis o Pyanni ta FOrocnasii, kareropiero, sika BKJIIOYA€ B ce0C MOHATTS KITOMIJIKH
y TpolecyaJbHOMY IIpaBi», UM BCE )X OCTAaHHS € OKPEMOIO KaTeropiero Ta MmoTpedye oKpeMo-
ro HOPMATUBHOTO 3akpimieHHs, sk y Craryti CrneuiansHoro Cyny no Ceeppa-Jleone. barato
Cy4acCHHUX MPAaBO3HABIIB CXMJIAIOTHCS A0 TYMKH, IO TOHATTS «IIOMMJIKA Yy MPaBi» BKIIOYAE B
CBi#f 00CST K IIOMHUIIKY B MaTepiallbHOMY IpaBi, TaK i MOMWIKY y MpoliecyarbHOMY mpaBi. OJi-
Hak Pumcekum CraryToMm 3akpimutoeTbes niaxia CrneniaapHOro cyay: npoiecyaibHa MOMUII-
Ka BUAUIAETHCA SIK OKpeMa MiJcTaBa I OCKap>KECHHs] BUHECCHOTO PillleHHs, TOMY OiJbIIiCcTh
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JIOCJIITHUKIB BBAXKAIOTh, 10 MIXHAPOJHE IPABO HAJA€ MepeBary caMme nbomy miaxoay. Taxwuii
BHOIp MOSICHIOETHCS TUM, 1110 OCKAPKEHHS Ha MiJICTaBl MPOIeCyalbHUX MOPYIICHb € OKPEMOIO
MPaBOBOIO KaTETOPIEI0, aJKe caMi 1Mo coOl MpoliecyaibHi MOPYIICHHS HE BIUIMBAIOTh HA (paKT
3JIOYMHY YH Ha HOro JOBEACHHS, MPOTE MPHU LIbOMY HACTIIBKH CYTTEBO MOXYTh BIUIMBATH Ha
CIIpaBy, 10 Yepe3 JIeAKi MpollecyalbHi MOMIJIKU MPUAHATE PIlICHHS MOXe OyTH HElpaBHIIb-
HUM, yTIepeIKeHIM a00 HEOOTpyHTOBaHUM.

OTXe, TEOPETUYHO ameldlis Ha MiJCTaBl MpolecyajJbHUX TMOPYIIeHb BU3HAETHCS SIK
MOXKJIMBUH 3aci0 OCKap KEeHHsI PIllICHHsI CY/ly B CY4aCHOMY MI)KHApOJHOMY TIPaBi.

Jus Toro mo6 3’sicyBaTH MPaKTHIHUI acIEeKT JaHOTO MUTAHHSI, HEOOX1THO 3BEPHYTHUCS
JI0 Teopii mpaBa Ta BU3HAYUTH MOHATTS NPOLECYaJbHOTO MOPYLIEHH. 3a TEOPi€l0 MpaBO3Ha-
BCTBa, MPOIECYaAThHUMHU MOPYIICHHSMH € TaKi iCTOTHI MOPYIICHHS, 1[0 CTOCYIOThCS HEJTO0Aep-
YKaHHS BUMOT IIPOIIECYaIbHOTO 3aKOHY 1 MPHU3BOIATE A0 MPUIHHATTS HETPABUIBHOTO PIIICHHS
o cyTi AaHoi cpaBu. Taki mopyueHHs MOXKYTh OyTH JOMYyIIEHI Ha BCiX eTanax KpUuMiHaJIbHO-
r'0 MPOBaJKEHHS (HE JIUIIE Y MPOIIECi CYIOBOTO CIi/ICTBA), BOHH MIEPEBAKHO CTOCYIOTHCS TAKUX
ACIICKTIB: JIOKa3yBaHHs, 3a0€3MCUCHHS MPaB 1 3aKOHHUX 1HTEPECIB YUYACHUKIB KPUMIHAIBHOTO
MPOBAKCHHS, 1OIEPKAHHA MPOLECYyabHUX CTPOKIB, MOPYLIEHHS CKJIaay CyaAy, IPOBEICHHS
CYZOBOTO PO3IVISAY 3a BiICYTHOCTI yYaCHUKIB CYAOBOTO MPOBAIKCHHS, MOPYIICHHS MPaBHII
MJICYTHOCTI, MOPYIIEHHS MpaBmI (ikcamii cyoBoro po3risay Tomo [11].

1o sk cToCy€eThCs MPAKTUKH, TO B AisnbHOCTI MKC icHYy€e oilMH BUNaZ 0K TIOJJaHHS are-
T, OJJHIEIO 3 MiJICTaB K01 € MOPYIIeHHS MmpolecyanbHoro npasa. Lle cnpasa «IIpokypop
npotu Tomaca Jly6anra Jlito», mopymeHna B Mexax cutyaiii B JleMokpatuaHiid pecmyOmimi
Kownro. [lizcyanomy Oyiio npena’siBI€HO 3BUHYBAYEHHS Y CKOEHHI BOEHHUX 3JI0UYMHIB (BHKO-
pUCTaHHA AiTeH y Bimi 10 15 pokiB A HECEHHS CIyX0M y BifiChbKOBUX cunax abo iX BHKO-
pUcTaHHs ISl ydacTi B 0oioBuxX misix — ctartsad 8 Pumcbkoro Craryry). CynoBuit po3misia
posmouascs B 2009 pori, B 2010 pomi Oylio mpuiHATO pilieHHS MpO 3MiHY KBamidikaiii Ta
3BUIBHEHHS MiJICYTHOTO Y 3B’ 13Ky 3 TUM, 1110 TPOKYPOP BUKOPUCTOBYBAB JJIsl OTPUMAHHS CBiJI-
YEHb BiJ MOCTpaXJAaIuX TaK 3BAHOTO «IIOCEPETHUKA», TOOTO TpeTi 0coly, a BIIMOBIIHO —
cBimUeHHS Mornu OyTu HenpaBaumBuMu. Came Tomy CymoBa manaTta 3BEpHYNAcs J0 MPOKY-
popa 3 BUMOTOI0 HaJaTH OCOOUCTI 1aH1 MOCEPEAHNKA, Bi IKOTO OTPUMYBAJIUCS NMOKA3aHHS,
0 MPOKYpOpPOM BUYacHO 3po0iieHo He Oyno. [locunatounch Ha ne, CymoBa manaTa IpUHHS-
Ja pilleHHs IpO 3yHUHEHHS NpoLecy Ta 3BUIBHEHHS mifcymHoro. IIpokypop y cBoio uepry
3BEpHYBCS J0 anesIiifHo] majgaTH, CTBEP/KYIOYH, 10 Take PilIeHHS € He3aKOHHHUM, ajKe
HEBUKOHAHHS HUM YMOB HE MOK€ OyTH IiJICTaBOIO JJIS IPUITMHEHHS CIIPABU Ta 3BIIBHEHHS
nincygaoro. OTKe, OTHUM i3 IPEIMETIB JaHOTO CYIOBOTO MPOBAKCHHS CTaJI0 MPOIIECY-
aJbHE MOPYLIEHHs 3 00Ky IPOKYypOpa — OTPUMAaHHS CBIIUCHb Yepe3 «II0CEepeIHUKA» 1 HeHa-
JIaHHA Horo nannx Ha BuMory CymoBoi mamatu. ¥ 2010 poni Oyno BUHeceHe pilleHHS Cyani
ATmensniifHol majaTu, B sSKiil BiH 3a3HAUMB, IO MMOPYIICHHS IIPOKYpOpa € MiHCHO CYTTEBHM,
1 CyznoBa manara mMa€e 3acTOCyBaTH caHKLii 10 HbOTO. [IpoKypop Sk CTOpOHA mpolecy Mae
0e33amepeuHo BUKOHYBATH po3nopskeHHs CynoBoi majgaTH, SKIIO JIUIIE BOHU HE CKaCOBaHi
pimenHsaM Anensmiiinoi manatu. [Ipore nux ymMoB, Ha TyMKy CyAJi, HEIOCTATHHO IJIS TOTO,
100 3aKpUBATHU CIPaBy 0 3aCTOCYBAaHHS CaHKI[IA 10 TPOKYypopa Ta BAKOHAHHS HUM BUMOTH
Cynosoi manaru. Came Tomy, Xo4a B ameJsiiii mpokypopy Oyino BiaMoBIeHO, AnensiiiiHa
majaTa MOCTaHOBHJIA CKacyBaTu pimeHHs CyqoBOoi majaT Mpo 3yIUHEHHS CIIPABH Ta 3BiNb-
HeHHs nifcyaHoro. OTxke, npolecyalbHe NOpyLIeHHs Oy1o fonyueHe camorw CynoBoo na-
naToio, Beyneped ctarTi 71 CrartyTy Oynno NpUHHSTO PilIeHHS MPO MPUIUHEHHS CIpaBU HA
MiJICTaBi BiIMOBH CTOPOHU IIPOBAKCHHS (IIPOKYypopa) BUKOHATH po3nopskeHHs CymoBoi
najiatu 6e3 MonepesIHbOro 3aCTOCYBAaHHS CAHKIIN Ta HAAaHHA PO3YMHOTO CTPOKY ISl BUKO-
HaHHS PO3NOpsAIKeHHs [1].

Ie mepumii i MOKM MO €IMHUI BUTIAJIOK areJIsIlii Ha MpoIecyalbHUX MiIcTaBax i Mpuii-
HATTS BIANOBIAHOTO PILIEHHS B MEXKaX Cy4acHOro YHIBEpPCaJbHOIO MIXKHAPOAHOTO KPUMIiHAb-
HOTO TIpaBa, 110 peanizyeThcsi MXKHAPOJHUM KPUMIiHAJIBHUM CYAOM.




ITumanna kpuminanvHozo npasa ma npovecy

IIpoanamnizyBaBIIM CUTYaIlil0, IO CKJIAJacsl B MIXKHAPOAHOMY KPUMiHAJIBHOMY NpaBi, y
BY3bKOMY HOT0 pO3yMiHHI, 3 allelAIisIMU Ha MiJCTaBl MpollecyaJbHUX MOPYIIeHb, MH MOXEMO
CTBEPIUKYBATH, IO MPAKTUKA SK SBUIIC 13 IHOT0 MpUBOAY e He ckianacs. MKC e momonnm
OpraHoM, OUIBLIICTh MPOBAPKEHB, sAKi Oynu posmnouati 3 nosBoro MKC, me He noBeneHi 10
KIHIIS; Ti K, II0 BXKE 3aBEPIIMIIHCS, OKPIM PO3IISIHYTOI BHIIIE CIIPaBH, IPOLECYaNTbHUX ITi/ICTaB
anensii He MicTm. OJHAK 1€ THTaHHS HEOOX1JHO JOCHIJKYBAaTH 3 BUHECCHHSIM HOBHX Pi-
meHsp, ajke cam no codi MKC € npuHIMIIOBO HOBUM SIBUIIEM Y MIXKHAPOJHOMY KPUMiHAJIb-
HOMY IIpaBi, a MDKHAPOAHUH KPUMIHAIBHUHN Mpoliec B3arami nepedyBae jume Ha cTafii gop-
MyBaHHS, TOMY HOTO JOCTIIKEHHS U CIIPSIMOBYBaHHS y IPaBHIbHE PYCIIO BiIMOBITHO 10
HOPM MDKHApOJIHOTO MpaBa Ta HOTO CTaHAAPTIB € HEOOXIAHUM SIK AJi HAyKOBO1 Teopii, Tak i
JUTSL IPaBOMIPHOT MPaKTHKH.

Hapasi cutyartis 3 anensiissMu sk OJHHM 13 3ac00iB 3a0e3TeUeHHs IpaB MiJICyIHOTO Ta
CIIPaBeJIMBOr0, BCEOIYHOTO, HEYNEePEIKEHOT0 PO3MIISAY LIJIKOM BIHCYETHCA B PaMKH BCTa-
HOBJICHUX Y MIXKHApOJHOMY MpaBi cranaapTiB. [IpaBo Ha anessiiro BU3HAETHCS, IHCTUTYIIHHO
BOHO 3a0e3IeucHe iICHYBaHHSIM creliaibHol Amensimiiinol nanatu B mexxax MKC. PimeHHs
CynoBoi nanatu He € OCTaTOYHUM, BOHO MiAJIATa€ OCKAapKEHHIO 3TiIHO 3 HOpMaMHu PUMCbKOTro
CraTyTy, TOMYy IpaBa JIOJUHU AOTPUMaHI TOBHOIO MipOIO.

Cepe/l HayKOBI[IB-IIPABHHUKIB 9aCTO BUHUKAIOTH CYNEPEUKH MIOJ0 1HCTUTYIIHHOTO 3a-
OesmnedeHHs TpaBa Ha anensuiro B koutekcti MKC, ajke Anensifilina nanara — 1e He 1HITUH
CYAOBHMH OpraH, He opraH BUIIOI iHCTaHIii, a nume BigaineHHs B mexkax MKC. docmigaukn
9acTO CTBEPIKYIOTH, IO TIOPYIIYETHCS cama CyTh alelsii sk 3BepHEHHS 10 1HIIIOTO CYIOBOTO
oprany, BUIIOT IHCTAHIIIT Ta KOMIIETEHIII1.

BucHoBku. BpaxoByioun, o Mi>kHapOAHUN KPUMiHAJIBHHUH MPOLIEC JUIIEC PO3BUBAETH-
cs, 1 cam cynoBuit opran — MKC, e He 710 KiHIs chOpMyBaB CBOIO MTPAKTHUKY 3 PI3HUX IMUTaHb,
MOKJIMBICTh BUAUICHHST ATNCNANIHOI aTaTh B OKPEMUN OpraH € abCOMOTHO HEAOUITBHOIO.
Ha cyuacHomy eTari iCHyBaHHS anejsiiiHOTO BiIJIJIEHHS B MEXKaX caMoi CyJ0BO1 YCTaHOBH
€ JIOPEYHUM Ta 00yMOBJICHEe 00’ €KTHBHUMHU MPUYHHAMU 3 Py HEYCTAJICHOCTI MI>KHAPOJIHOTO
KPUMIHAJBHOTO IIpaBa Ta IpOIIeCy.
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BPYX X. 1.,

acrmipaHT Kadeapu KpUMiHAIBHOTO
npaBa Ta KPUMIHOJIOT 1
(JTvgiscoruil HayioHabHUL
yHigepcumem imeni leana @panka)

YIK 343.222.4:343.541

MIACTABUA KPUMIHAJI3ALIL NPUMYIIYBAHHSI
JO BCTYIIY Y CTATEBHUMU 3B’S130K

VY crarti aHami3yeThCs OOIPYHTOBAHICTh BCTAHOBJICHHS KPUMIHAJIBHOI Bif-
MOB1IAJIBHOCT] 3a NMPUMYLIYBaHHS 10 BCTYNY y CTaTeBUH 3B’sA30K. Ha ocHOBI
MPOBEICHOTO aHalli3y pOOUTHCS BUCHOBOK PO HASIBHICTH JIOCTATHIX MiJICTaB JJIs
KpHMiHai3a1ii bOTro MOCsITaHHS.

Knrwowuosi cnoea: kpuminanizayis, niocmasu KpumiHanizayii, npumyuysanus
00 ecmyny y cmamesull 36 30K.

B cratse ananmsupyercs 000CHOBAaHHOCTH yCTAHOBICHHS YTOJOBHOM OTBET-
CTBEHHOCTH 3a MPUHYXJIECHHUE K BCTYIIEHUIO B TOJOBYIO ¢BsA3b. Ha ocHOBe mpo-
BEJCHHOTO aHAJU3a JEJIaeTCsl BBIBOJ O HAJIMYUU JOCTATOUYHBIX OCHOBAHMU IS
KPUMHUHAIHU3AIIH 3TOTO MOCATaTEeIbCTBA.

Knruegvie cnosa: kpumunaiuzayus, OCHOBAHUL KPUMUHANUIAYULU, NPUHYIIC-
Oenue K 6CIYNIEeHUI0 6 NOJIOBYIO CBA3b.

Grounding for establishment of the criminal responsibility for forcing to
sexual intercourse is being researched in the article. Based on the executed
analysis conclusion is being drawn about the availability of the sufficient reasons
for criminalization of the current infringement.

Key words: criminalization, grounds for criminalization, forcing to sexual
intercourse.

Beryn. IlutanHs kpumiHamizanii IistHb TPaJUIiMHO BIAHOCSATHCA IO ILEHTPAIbHUX
y HayIll BITYM3HSHOTO KPUMIHAJIBHOTO TMpaBa: caMe 3 IX YCHIIIHUM BHUPIIICHHSIM IOB’s3aHi
HaliCMINMBIILII CHOAIBAaHHS SIK TEOPETHKIB, Tak 1 mpakTukis. I.B. Kpuios ciymHo 3ayBaxus:




