MIHICTEPCTBO OCBITI I HAYKU YKPATHU

HAIIOHAJIbHUI VHIBEPCUTET
«OJIECBKA IOPUJIMYHA AKAJEMIST»

Ha mpaBax pykonucy
BYT ULJIA OJIEKCAHAPOBHUY
YJIK 347.918(477)
PO3IJIs1I IUBIJIBHO-ITPABOBHUX CITIOPIB
TPETEVCBKVMM CYJAMM B YKPAIHI

CrnemiansHicTh 12.00.03 — nuBiIBbHE MPABO Ta UBIILHUM MPOIIEC;

ciMeliHe TTpaBo; MI>KHAPOHE MPUBATHE MPABO

Huceprairis
Ha 3100yTTS HAYKOBOT'O CTYIICHS

KaHJW1aTa IOPUINYHUX HAYK

HaykoBuii kepiBHUK
AHJIPOHOB Irop Bosiogomuposud,

KaHAWIAT FOPUIAYHUX HAYK, JOLUECHT

Opneca — 2016



PO3A1JI 1. 3ATAJIBHOTEOPETUYHI TA ICTOPUYHI 3ACAAU
PO3BUTKY TPETEMCBKOI'O PO3IJISAY IUBLIBHO-IIPABOBHUX
CIIOPIB B YKPATHLI .........oooiiiiiiiiiicieiiesss s 13
1.1. [ToHsATTS Ta MpaBOBa MPUPOAA TPETEUCHKOTO PO3TIISAY IIUBIILHO-TIPABOBUX

(631 (0] o) 1 SRR RRTSTRRS 13
1.2. IcTopuuHMii PO3BUTOK TPETEUCHKOTO PO3TIISAY IIUBIIILHO-ITPABOBHUX CIOPIB ... 35
1.3. Mic1ie TpeTelchbKoro po3risiiy cepel aTbTePHATUBHUX CIIOCOO1B BUPIIIICHHS

LUBLILHO-ITPABOBHUX CIOPIB Ta MOT0O CHIBBIIHOIIEHHS 3 HUBLJIBHUM MPOIECYAITbHUM

1112000 (PP PSPPSR 57
BHCHOBKH JTO PO3MLTY L..eiviiiiiiiiiieii e 84

PO3/ILI 2. OPTAHIBAIIIMHO-IIPABOBI 3ACA/IM TPETEMCBKOT'O
PO3IJISALY HUBLJIBHO-IIPABOBUX CIHIOPIB B YKPAIHI ............................ 87
2.1. TIOHATTS, BUAM TA 3MICT TPETEHCHKHX YTO L .vvevveveesreessenssesssesssessnesssesssesssesssenns 87

2.2. I1i1B11OMYiCTh TUBLIILHO-TIPABOBHUX CHOPIB TPETEHCHKUM Cy1aM

(APOITPAOCITIBHICTD ) +.vvevveasreesteesteesseesseesseesseessesssesssesssesssessssssnsesssssssssssessesssenssesssesssenssensses 107
2.3. I[Topsimok po3riasiay MUBUIHHO-TIPABOBUX CIIOPIB Y TPETEHCHKOMY CY/........... 128
BUCHOBKHU JTO POBIIIITY 2..iuviiutieiiesieesieesiessiesssesssessssssssesssssssesssssssesssesssesssesssesssesssessses 150

PO3/LJI 3. PILIEHHSI TPETEACBKHUX CYJIB 3A HACJIIKAMMU

PO3IJISAAY HUBIJIBHO-IIPABOBUX CIHOPIB.........ccooooiiiiee e 152
3.1. [IpaBoB1 HACTIIKU PO3IIISIAY CIIPABU TPETEUCHKUMHU CYIAAMH ....o.vverveeeeneernenns 152
3.2. [lopsiiok OCKap>KEHHS PILIEHD TPETEHCHKUX CYIB -.vevvvvrerrenseererseeresneenesseenns 170
3.3. 3BepHEHHS PIlIEHb TPETEUCHKUX CY/IIB O MPUMYCOBOTO BUKOHAHHS............. 182
BUCHOBKH JTO POBIIUTY 3..uviitiiiieitesiiesiesieeie sttt sttt s ee bbb s s sne s 199

BUCHOBK ..........oooiiiiiiii e 201
CIIUCOK BUKOPUCTAHUX JKEPEJL .........ccocoiiiiiiiiiiiec s 205

D1 (01 VNS 4 2 OSSO 229



BCTYII

AKTYyaJIbHICTh TeMH J0cTiTKkeHHsA. OTHIM 3 OCHOBOIOJOXKHHUX HAIPSMKIB
Ha UUISIXY JO CTBOPEHHS MPaBOBOI JEp)KaBU € 3aKOHOJABU€ 3aKpIIJICHHS Ta
rapaHTyBaHHS MOXJIMBOCTI 3aXUCTy LMBUILHUX IMpPaB Ta 3aKOHHUX 1HTEPECIB OCiO
IUIIXOM 3BEPHEHHS [0 OpraHiB Cy/A0BOi Biaau. BogHouac, He ciiijl abCONMIOTU3YBATH
poib Cydy Yy BHpIIICHHI CHOpiB, SKIi HEMHUHYyYEe BHHUKAIOTh Y JUHAMIIl
MPUBATHOMPABOBUX BiAHOCHH. KOHCTUTYIIiHE MpaBO KOXKHOTO 3aXHINATH CBOi
mpaBa, CBOOO/IM Ta 3aKOHHI IHTepecH Oy/Ib-IKUM HE3a00POHEHUM 3aKOHOM CIIOCOO0M
JI03BOJISE€ CYCHIBCTBY (POpMYBaTH IHCTUTYTH 3aXUCTY MpaBa, BIAMIHHI BiJl Cy10BOTO
pO3IIIAly — CIIOCOOM aNbTEPHATUBHOTO BUPINIEHHS MPUBATHO-NIPABOBUX CIIOPIB, JI0
SKUX 1 BIIHOCUTBCSA TPETEHUCHKHUI PO3IIISLI.

[lepeocMuCiIeHHST POJl CYCHIIBCTBA Y BHUPIIMIEHHI OPUAMYHUX CIOPIB MOXKE
OyTH HMOCATHYTO MIJISXOM BIPOBAPKCHHS SKICHO HOBHUX Ta BIOCKOHAJICHHS BIKE
iIcHyt0uuX (opM 3aXHUCTy MOPYIICHUX, HEBU3HAHUX 400 OCIOPIOBAHMX MPaB, CBOOO
Yy 1HTEpeciB (I3UYHUX Ta IOPUIUYHHX OCI0, Y TOMY YHCI ¥ NIISIXOM CTBOPEHHS
peasibHOI MOXJIMBOCTI IIMPOKOTO 3aCTOCYBaHHS CIOCOOIB  aJbTEPHATUBHOTO
BHPIIICHHS CIIOPIB SK 11032 CYJ0BOIO0 CHCTEMOIO, TaK 1 B MEXaXx CYyJIOBOI MPOIETYPH.

He3Baxatoun Ha Te, 1O o0OCAT Ta 3MICT 3aKOHOJABUOTO pPEryJlOBaHHS
TPETEHCHKOTO PO3TIISAY MEBHOIO MIPOIO CIIBBITHOCUTHCS 3 JCSIKUMH MI>KHApPOJIHO-
PaBOBUMHU aKTaMU Ta HOPMATUBHO-TIPABOBUMH AKTaMHU 3apyODKHUX KpaiH 1 MOXeE
OyTH BU3HAHMWA JOCTAaTHIM s (PYHKIIOHYBaHHS JAQHOTO IHCTUTYTY, 3a TPUBAIUHN
yac, II0 MUHYB 3 NpUAHATTS 3aKkoHy YKpainu «IIpo Tpereicbki cyam», TpeTeHChKUiA
pO3IJIAJl HE CTaB IMOLIMPEHHM CHOCOOOM BHPIIICHHS LMBUILHO-MPABOBHX CIOPIB.
HagiTe 13 mpuiinartsm Konueniii BAOCKOHAJIEHHS CYIIBHUIITBA JJI1 YTBEPKECHHS
CIPaBEJIMBOTO CyAy B YKpaiHi BIANOBIIHO JO €BPOMEHCHKUX CTaHAAPTIB,
3arBep/keHoi YkazoMm Ilpesunenta Ykpainu Big 10 tpaBas 2006 poxy Ne361/2006,
SAKOIO Tepeadadanocsi CTBOPEHHS MOMIIMBOCTEH I PO3BUTKY ajlbTEPHATHBHUX
(mo3acyoBUX) CMOCOOIB PO3B’SI3aHHS CIIOPIB Ta PO3IIUPEHHS TEPENTIKY CIOpiB,

MBIIOMYHX TPETEHUCHKOMY CYIy, TPETEHCHKHIA PO3IJIA HE HAOYB 3aIUIAaHOBAHOTO



IIUPOKOTO 3aCTOCYBaHHS, a HABIaKH, chepa 3aCTOCYBaHHS TPETEHCHKOTO PO3TISIAY
3BY3WJIACS 3 HU3KHU TIPHUMH.

Oco061MBO1 aKTyaIbHOCTI HaOyBa€ MUTAHHS PO3IIMPEHHS MEX I1JB1IOMYOCTI
NEAKUX KaTeropil CcrmopiB TPEeTEUChKUM CyJaM Yy CBITJIl CyJI0BOi pedopmu,
Bi/INOBIIHO 10 Ctparerii pedopMyBaHHS CyJOYCTPOIO, CYyJIOYMHCTBA Ta CYMINKHHUX
npaBoBux 1HCTUTYTIB Ha 2015-2020 poxm, 3arBepmkeHoi Ykazom IlpesmaeHta
Vkpainn Big 20 TpaBHs 2015 poky Ne276/2015, ognum 13 3aBAaHb $KOi €
MIJBUIICHHS €(PEKTUBHOCTI MPABOCYJIs Ta ONTUMI3AIllsA TOBHOBAXXEHb CY/IB PI3HUX
IOPUCIUKIN, Yy TOMY 4YHCHl 1 IUIIXOM PO3MIMPEHHS TNEPENKy CHoco0iB
aTBTEPHATUBHOTO  (M03aCyOBOTO)  BpETYJIOBaHHS  CIOPiB,  MPAKTHYHOTO
BIIPOBA/DKCHHSI 1HCTUTYTY MeJialli Ta MOCEPEIHULTBA, PO3IIUPEHHS MEpPEeiKy
KAaTeropii cmpaB, sKI MOXYTb BHUPIIIYBAaTUCS TPETEHUCBKUMH CyAAsIMU a0o
pO3TIIAIATUCA CYJaMH Y CIPOIIEHOMY TpoBakeHHI. OgHaK camMoro JIMIIe
PO3LIUPEHHS TMEPeNiKy MiJIBIIOMYUX TPETEHUChKOMY CyAy KaTeropid crpas
HEJIOCTaTHbO JUISI CTBEP/DKEHHS TPETEHCHKOrO PO3IIIALYy B SKOCTI pealbHOI
QIbTEPHATUBH JICPKABHOMY CYJIOYMHCTBY, OCKUIBKM HasiBHI 1 TIEBHI HEIOIIKU
3aKOHOJIABUOTO PETYJIIOBaHHS, 10 OOYMOBJIIOIOTH YHCJICHHI 3JIOBXKMBAHHS y IIIH
cepi.

OxpeMi acreKkTH po3rJisly IUBIILHO-TIPABOBUX CIOPIB TPETEHCHKUMH CyJdaMHu
JOCHDKYBJIMCS y  poOOTax  BITYM3HSHUX Ta  3apyODKHUX  HAYKOBIIIB:
I. B. AugponoBa, B. M. AnypoBa, B. C. banyxa, H. JI. bonnapenko-3eniHchKoi,
O. A. BuHorpaiosoi, O. 1. Binuna, J1. JI. laBuieHKa, C. M. JloBranuyka,
C. 0. KazaueHok, B. II. Ko3upesoi, B. B. Komapoga, M. B. Kynuosoi,
C. A. Kypoukina, M. 1O. Jlebenena, I'. I. JIuc, H. A. JlurBuna, M. M. Manscbkoro,
1O. A. Muxanscskoro, O. L. HocupeBoi, O. C. Ilepenenuncekoi, FO. . [Iputukm,
B. A. PekyHa, M. O. PoxkoBot, I'. B. CeBacTbsiHOBa, O. 1O. Cksop1ioBa,
O. M. Cnexrop, €. O. CyxanoBa, C.O.nngamesa, B.B. fpkoBa Ta iHmmx.
Boanouac, y HayIi IMBUTEHOTO TIPOIIECYATBHOTO TpaBa YKpaiHU /10 IILOTO Yacy IIie
He OyJ0 3AIMCHEHO CIHEeMaJIbHOTO KOMIUIEKCHOTO JIOCHTIIPKEHHS TPETEHCHKOTO

pO3TJsiAy UMBUIBHO-TIPABOBUX CIIOPIB 3 ypaxyBaHHAM 3MiH, IO BIIOYJIHCS Y



TPETEHChKOMY 3aKOHOJABCTIB, a TAKOXX TUX MPAKTHYHUX MPOOEM, SIKi MPOSBUIIHCS B
X0/l IPaB0O3aCTOCOBYO] JISITBHOCTI.

TakuM 4MHOM, aKTyaJbHICTh TEMHU OOYMOBJIECHA HEOOXITHICTIO JOCIIIKEHHS
TEOPETUYHUX TPOOJIEM TPETEHCHKOrO0 PpO3MJIsiAY UMBUIBHO-TIPABOBUX CIOPIB B
VYKpaiHi, yIOCKOHAJEHHS YMHHOIO IIUBLIBHOTO MPOIECYabHOTO 3aKOHOIABCTBA Y
11H cdepi Ta IPaKTUKU HOTO 3aCTOCYBaHHS.

3’830k po0O0TM 3 HAYKOBHUMHM @pPOrpaMaMi, IUIAaHAMH, TeMaMH.
HuceprariifHe JOCTIDKEHHS BUKOHAHO BIJIMOBIJHO JI0 IJIaHY HayKOBO-IOCIIIHOI
pobotu kadeapu 1uBUILHOTO mpoiecy HaimionansHOoTO YyHIBepcuTeTy «Opecbka
Iopuau4Ha akajgeMis» «l[uBUIbBHE CYJOYMHCTBO Yy CBITII CyAOBOi pedopmu B
Vkpaini» Ha 2011-2015 poku sK CKIaJ0BOI IJIaHY HAYKOBO-IOCIHIJHOI POOOTH
HamionanpHoro yHiBepcutety «Opecbka mopuaudHa akagemis» «TeopeTnuHi Ta
IPaKTUYHI MpoOJIeMu 3a0€3MEUEHHS CTAJION0 PO3BUTKY YKPaiHCHKOI IEPKABHOCTI Ta
npaBa» Ha 2011-2015 pokwu (nepxaBuuit peectpariiauii Homep 0110U000671).

Mera Ta 3aBaaHHsl AoCJHiIKeHHA. MeToo poOOTH € pPO3BUTOK HAYKU
LUBIIBHOIO TPOLIECYaJIbHOTO TpaBa YKpaiHM IMIOAO TPETEUCHKOIO PO3IIIsAy
[IMBUILHO-TIPABOBUX CIOPIB, MOr0 MICHS B CHUCTEMI CIOCOOIB aJbTEPHATUBHOTO
BUPIIIIEHHSI CIOpPIB, a TakoX (OPMYJIIOBAaHHS TEOPETUYHO OOTPYHTOBAHHX
MIPOTIO3UIIIH MO0 BAOCKOHAJICHHS 3aKOHOABCTBA Y IIiH cdepi.

JUIst [OCATHEHHS TOCTaBJIEHOI METH JucepTalli BHUPIIIYBaJIKMCS HACTYIIHI
3aBJIaHHS:

JOCIIIUTA METOAOJOTIYHI 3acaay (DYHKIIOHYBAaHHSI 1HCTUTYTY TPETEHCHKOTO
PO3TISY;

BUOKPEMHUTH OCHOBHI €Tali CTAHOBJICHHSI T4 PO3BUTKY TPETEUCHKOTO PO3TIISLY
IIMBUTLHO-TIPABOBHUX CIIOPIB B YKpaiHi Ta 0XapaKTepU3yBaTH iX OCOOIMBOCTI;

BU3HAUUTH  MiClIE  TpPETEHCHKOrO  pO3MNIAAy B  CHCTEMI  CIOCOOIB
AbTEPHATUBHOTO BUPIIICHHS CTIOPIB;

3’CYBaTH MICII€ THCTUTYTY TPETEHCHKOTO PO3TIIALY Y CUCTEMI HaIllOHATBHOTO
npaBa, B TOMY YHKCJl CHIBBIAHOLIEHHS HOPM 3a3HAUYE€HOTO 1HCTUTYTY 3 HOpMaMu

IIUBUILHOTO TIPOIIECYaTBLHOTO TPaBa;



YIOCKOHAJIUTH TOHSATIHHO-KaTeropiadbHUM amapar I0JI0 TPETEHCHKOro
PO3TISAY IUBLIBHO-TIPABOBUX CIIOPIB;

OXapaKTepU3yBaTU TPETEUCHKI YTOJU SIK MIATPYHTS TPETEHCHKOTO pO3TIIsAy Ta
BUPIIICHHS ITUBUIHLHO-TIPABOBUX CIIOPIB;

OOTpyHTYBaTU HEOOXIIHICTh PO3IIMPEHHS TMEPEeNKy KaTeropii IHBLIHHO-
MPaBOBUX CIOPIB, MIJABIIOMYHNX TPETEHCHKOMY CYIY;

JOCIITUTH TPOLIECYaJbHUN TMOPSAOK PO3TJSAy Ta BHUPIIMICHHS UBUIBHO-
MPaBOBUX CIOPIB B TPETEHCHKOMY CY/Il Ta BUSHAYUTHU CTaJli TPETEHCHKOTO MPOLIECY;

PO3IVIIHYTH OCOOJIMBOCTI OCKApPKEHHS pIIIEHb TPETEMChKUX CYIIB Ta
3BEpHEHHS 1X JI0 IPUMYCOBOTO BUKOHAHHS;

chopMyIIIOBaTH TEOPETUYHO OOTPYHTOBAHI MPOMO3UIIII 100 BIOCKOHAJIECHHS
YUHHOTO 3aKOHOAABCTBAa NPO TPETEHChKI CYAM Ta LHUBUIBHOTO MPOIECYaTbHOTO
3aKOHOJABCTBa Y KpaiHU OO0 TPETEHCHKOIr0 PO3IJIAy LIMBIILHO-IIPABOBHUX CIOPIB.

06’ekmom  OocniodiceHHs € TIPAaBOBITHOCHHH, TOB’S3aHI 3  PO3IISIIOM
[IMBUILHO-TIPABOBUX CIIOPIB TPETEUCHKUMU CyIaMH.

IIpeomemom oocniodcenns € TEOPETUUHI Ta MPAKTUYHI NMUTAHHS PO3TISILY
[IUBUILHO-TIPABOBHUX CIIOPIB TPETEUCHKUMU Cy/laMH B Y KpaiHi.

Memoou  Oocnidxwcennsi.  MeTOAONOTIYHY ~ OCHOBY  JHMCEpPTAIliTHOTO
JOCIIJIKEHHSI CKJIQJal0Th K 3arajlbHOHAYKOBI METOMW (IiaJleKTUYHUHM, MOETHAHHS
aHaii3y Ta CUHTE3y), TaK 1 CHeulajbHl HAyKOBlI METOJHU, 30KpeMa, 1CTOPUYHHIA,
(bopMaIbHO-JIOTTYHHIA, (bopMabHO-10rMaTUYHUM, NOPIBHSIBHO-TIPABOBHIA,
CTaTUCTUYHHM, CUCTEMHO-CTPYKTYPHOTO aHalli3y, MOJICITIOBAaHHS Ta TPOTHO3YBaHHSI.

OCHOBOIO JOCHIDKECHHS € JIaJIeKTHYHUA METOJ[ NI3HAHHS, 3a JOIOMOTOIO
SKOTO BJANOCS PO3IMTISSHYTH JOCHIKyBaHE MPaBOBE SBUIIE B HOTO PO3BUTKY Ta
B3a€MO3B 3Ky 3 1HIIMMHU SBUIAMHU. 3aCTOCYBaHHS ICTOPUYHOTO METOY J03BOJIUIO
JOCITITATH CTAaHOBJIEHHS T4 PO3BUTOK TPETEUCHKOTO PO3TIISTY, BUSBUTH OCOOIMBOCTI
JTAHOTO 1HCTUTYTY Ha MEBHUX ICTOPUYHMX eTamnax (miaposnain 1.2). 3aBasku MeTomy
CUCTEMHO-CTPYKTYPHOTO aHaJli3y BHM3HAUYEHO: MICLE TPETEUCHKOTO pO3IIISLy B
CUCTEMI CIOCOOIB aJbTEPHATHBHOTO BHPIMICHHS ITUBUILHO-TIPABOBUX CIOPIB, HOTO
CHIBBIIHOIIEHHS 3 MPOIEAYPOI0 PO3MIISIY IHUBIIHLHO-TIPABOBHUX CIOPIB y TOPSIKY

IMBUIBHOTO Cyno4YMHCTBa (migpo3ain 1.3); cramiHICTh TPETEHCHKOrO pPO3TIsLY



IIUBUTHHO-TIPABOBUX CHOpPIB (miapo3ain 2.3); Micle TPOBAKEHb 3 OCKApKEHHS
pIlIEHHS TPETeMCHhKOro CyAy Ta BHJa4l BUKOHABYMX JIHCTIB Ha TMPUMYCOBE
BUKOHAHHS PIMIEHHS TPETEHChKOrO0 CYyAy B CTPYKTYpl ULMBUIBHOTO TMPOIIECY
(migpozaimm 3.2, 3.3).

AHami3 MOJOXXEeHb YMHHOTO 3aKOHOJIAaBCTBA, SIKUMH 3aKpIILICHO MTPOUEIYpPY
TPETEHCHKOTrO PO3TJIISAY, OCKapKEHHs pIIEHb TPETEUCHKOro CyAy Ta 3BEPHEHHS IX
70 TIPUMYCOBOT'O BHKOHAHHS 31HCHEHO 3a JOMOMOIOI (OpPMajIbHO-JIOTIYHOIO Ta
dhopmMaIpHO-I0TMAaTHYHOTO MeTOAIB (Tiiapo3aim 2.1, 2.2, 2.3, 3.1, 3.2, 3.3).

[TopiBHATBHO-IPABOBHI METOJT 3aCTOCOBAHO IPU aHadi3l HOPM YUHHOIO
3aKOHO/MABCTBA YKpaiHW, SKUMH BPETyIbOBAHO TOPSAOK pO3IIIALY CIpaBU
TPETEHUCHKUM CYJIOM, CYJIOM 3arajbHOI IOPUCIAUKIII Ta MIXXKHAPOJHUM KOMEPLIMHUM
apOiTpaxkeMm (sik cienuPigyHO0 POPMOIO TPETEHUCHKOTO PO3IIISIAY) 13 3aKOHOAaBCTBOM
1HIMX Kpaid (maposaum 1.1, 1.3, 2.1, 2.2, 2.3, 3.1, 3.2, 3.3). BukopucTaHHsi METO/IIB
MOJICJIIOBAHHSI Ta TPOTHO3YBAHHS JO3BOJIMIO CGHOPMYIIOBATH TMPOIMO3HUIIIT 00
BJIOCKOHAJICHHS] HOPM YMHHOTO 3aKOHOJIaBCTBA YKPaiHM CTOCOBHO OKPEMUX ACTICKTIB
TPETEHCHKOrO PO3IIISAAY LMBUIBHO-MPABOBUX cropiB (migpo3aimm 2.1, 2.2, 2.3,
3.1,3.2,3.3).

3a I0MOMOT010 CTATUCTUYHOTO METOY OYJIO JOCTIIKEHO KiTbKICHI MOKa3HUKH
TISTTBHOCTI CY/AIB 3arajibHOl FOPHCAMKINT 3a 3asBaMH PO OCKAp>KEHHS PIIICHb
TPETEHCHKUX CYAIB Ta BHUJAaYl BHKOHABYMX JIUCTIB Ha iX MPUMYCOBE BHUKOHAHHS
(migposain 1.1).

EmMmipuunoro 0azoro gocnipkeHHs € pimeHHs Konctutymiitnoro Cyny
VYKkpainu, npaktuka C€BpONEHCHKOTO Cyany 3 mpas JiroauHu, BepxoBHoro Cyny
VYkpainy, BUIIMX CHENIa]i30BaHUX CY[IB, @ TaKOXK CYJIB IMEPIIOi Ta anesuiiHoi
1HcTaHMi#i 32 1997-2015 pokw.

HaykoBa HoOBH3HA ojJep:KaHUX pe3yJbTaTiB. [lucepraimis € mnepmmMm y
BITUM3HSHIA  JIOKTPUHI  IMBIJIBHOTO  MPOIECYaJbHOTO TMpaBa  CIEiaJbHUM
KOMITJIEKCHUM JIOCJTI/DKCHHSAM TEOPETHYHUX Ta MPAKTUYHUX TUTaHb PO3TISIY
IIUBUTLHO-TIPABOBUX CIIOPIB TPETCUCHKUMU Cy/IaMH B Y KpaiHi.

VY mexax 3MIHCHEHOTO JOCHIKEHHS OJIepKaHO TakKi pe3yibTaTH, 10 MAarOTh

HayKOBY HOBU3HY:



enepuie:
chOpMyIIbOBAaHO aBTOPCHKE BHU3HAUYCHHS MOHSITTS TPETEUCHKOTO PO3TIIAY SIK
CyOIHCTUTYTY MIKTJIy3€BOTO IMPABOBOTO 1HCTUTYTY aJIbTEPHATUBHOTO BUPIIICHHS
cropiB. 3a3Ha4eHUI CYOIHCTUTYT € CYKYMHICTIO MPaBOBUX HOPM, SIKI PETyJIOIOThH
BIJIHOCUHU MDK TpPETEUCHKUM CYJIOM Ta YYaCHUKAMH TPETEHCHKOIO pO3TISLY
(ctopoHamu Ta iX MpeACTaBHUKAMH, a TaKOX TPETIMU 0coOamu, SIKIIO iXHS y4acTh
nepeadayeHa periiaMeHToOM TPETEeUChKOro cyay abo yroJiolo CTOpiH Y TPETeHChbKOMY
CyJl JUIsl BUPIIICHHSI KOHKPETHOTO CIIOPY) 3 BUPIIICHHS [TUBUILHO-IIPABOBOTO CIOPY,
MepelaHOTO Ha PO3IJIs] TPETEHCHhKOMY CyAy Ha MiACTaBl TPETEUCHKOI YTOIH;
chOpMyIIbOBAaHO BH3HAYEHHS MOHSITTS TPETEUCHKOTO PO3TISAY IHBLIHHO-
IPaBOBUX CIOPIB SIK CKJIQJ0BOI TPETEMCHKOTO TMPOIECYy K CYKYIMHOCTI
npolecyalbHUX MOl TPETEHChKOrO0 Cyay Ta YYaCHHUKIB TPETEMCHKOTO PpO3IISAY
(cTOpiH Ta iX MPEACTABHUKIB, a TAKOXK TPETIX OCl0, AKIIO iXHS y4acTh nepeadayeHa
perJaMeHToOM TPETEeHChKOTo cyAy abo YroJor CTOpPIH y TpeTeHChbKOMY Cyni AJis
BUPIIIEHHS! KOHKPETHOTO CHOPY), CIPSIMOBAHUX HA BUPILIECHHS IIUBUILHO-TIPABOBOTO
CHOpY, IEPEJAHOTO Ha PO3IJISL TPETEHChKOMY Cyy Ha IMiJICTaBl TPETEHChKOT YIOIu;
3aMpONOHOBAHO 3akpinuUTH B 3akoHi YkpaiHu «[Ipo Tperelchbki cyam»
MOJIMBICTh YKJIQJIGCHHS HETUIIOBUX JUI BITUM3HSHOTO TPETEUCHKOTO PO3TIISAY
0araTopiBHEBUX Ta aJbTEPHATHBHUX TPETEHCHKUX Yroj IOJA0 Iepeaadi IUBUIHHO-
MIPaBOBUX CIIOPIB HA BUPIIIEHHS BHYTPIIIHIX TPETEHChKHUX CyiB. OJHOYACHO 3 UM
OOTPYHTOBYEThCS MPOMO3UIIIS 3aKPIMUTH HEIIUCHICTh OJHOCTOPOHHIX TPETEHUCHKHUX
yroJ sIK TaKHX, 10 MOPYUIYIOTh MPUHIIMI PIBHOCTI CTOPIH TPETEHCHKOI YTOIu;
OOTPYHTOBAHO HEOOXIJHICTh, OJJHOYACHO 3 PO3LIMPEHHSIM MEpEeJiKy CIOpIB,
MiBIIOMYHX TPETEHCHKUM CyaM, HaJaTH CIIOKHUBadaM Ta HaiMaHUM TMpalliBHUKAM,
3 METOI0 3aXHCTy iX 3aKOHHHX IHTEPECiB, JOJIaTKOBI TapaHTIi IMIOJI0 OOMEKEHHS
MOJKJIMBOCTI HaB’A3yBAaHHS IM yYMOB TPETEMCHKOTO 3aCTEPEXKEHHs OUIbII CHIIBHOIO
CTOPOHOIO, ISl YO0 HEOOXITHUM € BCTAHOBJICHHS HEMIMCHOCTI TPETEHCHKUX YTOJI,
OJIHIEI0 31 CTOpPIH SKOi € CHOKMBAau YW HaWMaHUN MpaIiBHUK, YKIAJACHUX JI0
BUHUKHEHHS 00CTaBUH, 1110 CTAJIH MiICTABOIO JJIsi 3BEPHEHHS 10 TPETEHCHKOTO CYY;
3aMpONOHOBAHO 3akpinuTH B 3akoHi YkpaiHu «[Ipo Tperelchbki cyam»

MO>KJIUBICTh TEPETJIsiy PIIIEHHS TPETEHCHKOr0 Cyly THM CaMHM TpPETEUChbKUM



CyIIOM Yy 3B’A3Ky 3 HOBOBHUSBIEHUMU OOCTaBHHAMH, SKIIO TaKe MUTAHHS
BPETYJIbOBAHO PErIaMEHTOM TPETEUCHKOTO CyAYy UM TPETEHCHKOIO YrOJ0I0 CTOPIH.
Boanouac, 3 MeToro 3a0e3neueHHsl CTalOCTI IUBUILHOTO O0OpPOTY MPOMOHYETHCS Y
3a3HAYEHOMY 3aKOHI BCTAHOBUTU TPAHUYHUMN (pIYHUM) CTPOK ISl BCIX IIJICTaB
Neperysiay pillieHHs TPETEHUChKOTO Cyay, MICHS CIUIMBY SIKOTO y OyAb-IKOMY BUMAJIKY
TPETEHChKUI pO3TJsi[ HE MoKe OyTH TOHOBJICHMM, a 3asiBa HE MOXe OyTu
3aJI0BOJICHA;

OOTPYHTOBAHO JIOIIBHICT, 00’€lHaHHA B paMKaxX OJIHOTO TMPOBAHKCHHS 3
METOI0 TMPOIECYabHOI EKOHOMii pO3IJisf[ KOMIIETEHTHUM CYJOM BHMOT IIOJO
OCKap KCHHsI PIMIEHHS TPETEHCHKOTO CYAy Ta MPOBAKEHHS 3 BHJIadi BUKOHABYOTO
JUCTa Ha HOTO MMPUMYCOBE BUKOHAHHS;

VOOCKOHAIEHO !

KJIacu(ikalilo TPETEHChKUX VYroJ, a caMe 3alpONOHOBAHO PO3IMIUPUTH
KUIBKICTh TPy TPETEHChKUX YroJl 3a TaKUM KpuUTepieM ix Kiacudikaiii sk
3aJIEKHICTh BiJ] CIPSIMOBAHOCTI TPETEHCHKOI YroJu Ha BHPIIICHHS HAsSBHOTO YU
MOTEHI[IITHOTO criopy: 1) cnpsMoBaHi Ha nepeaavy A0 TPETEHCHKOTO Cy/ly HasiBHOTO
criopy (TpeTeichbKuii 3amuc); 2) CIpsMOBaHI Ha mepenady 0 TPETEeHChKOro Cymy
MOKJIMBHX CIIOPIB Yy MalOyTHhOMY (TpETEChKE 3aCTEpEKEHHS, TpeTeHchKa yrojaa
proprio vigore); 3) 3mimani (reHepalbHUN TPETEHUCHKUI JOTOBIP);

MoJ0KeHHs CT. 389-3 [{UB1ILHOTO MPOIIECYAIbHOTO KOACKCY YKpaiHu (naimi —
HITK VYkpainu), sikoro mnepeadadeHo MOKIUBICTh MiJI Yac PO3MISIAY 3asBH I1OJI0
CKaCyBaHHsI PINICHHS TPETEHCHKOTO Cyay Ta BHAA4i BUKOHABYOTO JHMCTa Ha HOTO
NPUMYCOBE BUKOHAaHHS BUTPEOYBAHHS KOMIIETEHTHMM CYyJIOM  MarepiajiB
TPETEHCHKOI0 PO3IIISALY 3a 3as8BOI0 OJHIET 31 CTOPiH. 3alIPOIIOHOBAHO MPUBECTH iX Y
BIJIOBIJTHICTh 3 TIOJIOKEHHSIMU CT. 56 3akony Ykpainu «[Ipo Tpereiicbki cymm»,
BIJIMTOBITHO IO SIKO1 CyJl 3000B’si3aHUI BUTPEOYBATH MaTepialii TPETEHChKOI CIpaBu
3 MOCTIMHO [II0YOTO TPETEHCHKOTo CyAy HE3aJIeKHO BiJl HAsBHOCTI 3asB IMPO LE
CTOpiH TpeTeiickkoro po3risany. I[llomo Tperechbkux CyniB A BHUPIMIEHHS
KOHKPETHOTO CIIOPY 3alpOIOHOBAHO BCTAHOBUTU OOOB’SI30K CKJIQay TPETEHCHKOTO

cyny ad hoc BOpoOmOBX CEMHUIEHHOTO CTPOKY 3 MOMEHTY BUPIIICHHS CIIpaBU
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HaJICNIaTH BIAMOBIAHI MaTepialid A0 KOMIETEHTHOTO CyAy 3a MICIEeM pO3TIsiay
CHpaBU Ha 30epiraHHs;

Bcra"oBineHud cr. 389-5 IIIK Vkpainu mepenik mijcTaB sl CKacyBaHHSI
pILIEHHS! TPETEUCHKOTO Cyay. 3 METOI0 3a0€3MeUCHHs] MOXKIIUBOCTI TIEPEBIPKU CYIOM
3arajibHOi IOPUCIUKINT BIMIOBIIHOCTI TPETEHCHKOTO PIIICHHS IPUHIIUITY 3aKOHHOCTI,
3aMpONOHOBAHO JOTIOBHUTH MEPENIIK MiJICTAB JIJIsi CKACYBAHHSI PILLIEHHS TPETEHCHKOIO
Cyly TaKoOIO ITiJICTaBOIO SIK HEBIAMOBIIHICTH PIIICHHS TPETEHCHKOrO CyAy BUMOTaM
YUHHOTO 3aKOHOAaBCTBA. I[Ipu 1bOMY KOMIIETEHTHHMI CyJ HE HaJIUIAE€ThCA
pPEBIZIMHUMU (PYHKIIAMH LIOJIO MEPETIIAy TPETEHChKOI CIPABU O CYTI, EPEOIIHKA
JIOKa31B Ta 3MIHU TPETEHCHKOIO PIILICHHS;

MEepeNiK MiJCTaB JJIi BIAMOBM Yy BHJaul BUKOHABUOTO JIOKYMEHTY Ha
IIPUMYCOBE BUKOHAHHS PILIEHHS TPETEHCHKOTro CyAy, 3aKkpimienuii y ct. 389-10 LK
VYkpainu. 3anpornoHOBaHO BUKJIIOYUTH 13 3a3HAUEHOTO MEPENIKy TAaKy MHIACTaBY SIK
HEHAJIaHHS HA BUMOTY KOMIIETEHTHOTO Cy/y MOCTIMHO JII0OYUM TPETEUCHKUM CYI0M
BIJINOBIJTHUX MaTepialiB TPETEUCHKOI CIpaBH, OCKUIBKU IMHUTAHHS 3aXUCTy IpaB
yYacCHHKA CHIPHUX IUBLILHUX MPABOBITHOCHH HE MOXKE CTABUTHUCA B 3aJICKHICTh BiJ
HEMPaBOMIPHUX il OyAb-SKHX IHIIUX OCI0, B TOMY YHCJ 1 CaMOro TPETEHCHKOTrO
Cyny;

0icmano nooanbulo20 poO3eUMKY:

T€3a MPO PO3IMIMPEHHS MEX MiABIIOMYOCTI CHOPIB TPETEUCHKUM Cylam
(apOitpabenbHOCTI). 3aMpONOHOBAHO BUKJIIOUUTH 31 CT. 6 3akoHy Ykpainu «IIpo
TpeTerchKl cyau» MyHKTH 10 Ta 14, BIAMOBIAHO 0 SKUX TPETEHCHKUM CyJaM HE
MIJBIIOMYl CHpPaBU y CIOpax, L0 BUHUKAIOTH 13 KOPHOPATUBHUX BIIHOCHH MIX
roCroJIapCbKUM TOBapUCTBOM Ta HOTO YYACHMKOM (3aCHOBHHMKOM, aKI[IOHEPOM), Y
TOMY YHUCJ yYaCHUKOM, KM BUOYB, @ TaKOXX MDK Y4YaCHUKaMH (3aCHOBHHMKaMH,
aKIlioHepaMH) TOCIOIaPChKUX TOBAPHUCTB, MOB’S3aHUX 13 CTBOPEHHSM, IiSIIBHICTIO,
YIOPABITIHHAM Ta MPUIUHEHHSM JisUIbHOCTI IIUX TOBAPUCTB; CIPABU y CHOpax MO0
3aXMCTy MpaB CIOXHBAYiB, KPIM CIHOXKMBAuiB MOCITYr OaHKYy (KPEIUTHOI CIILIKH).
[Tomoxenuss m. 9 3a3Ha4yeHOi CTATTI MO0 HEMIABIAOMYOCTI CIpaB y CHOpax, IO

BUHUKAIOTh 13 TPYJOBHX BIJHOCHH, 3alPOIIOHOBAHO JOMOBHUTH (PPa3or0 «KpiM
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IHAUBIAYaTbHUX TPYAOBHUX CIOPIB, IO MOXKYTh OyTH MPEAMETOM PO3TISAY KOMICii
10 TPYAOBHX CIOPax».

IIpakTuyHe 3Ha4YeHHs OTpUMaHuUX pe3yabratiB. CdopmyaboBaHl B
JYcepTallii BACHOBKH Ta MPOMO3HIIii MOXKYTh OyTH BUKOPHUCTaHI1 y:

HayKOBO-TOCIIIHIN IISUTBHOCTI — JIJIsI TIOJIBIIOTO AOCIIKEHHS] TEOPETUUHUX
Ta MPAKTUYHUX MUTAaHb PO3TJISAY LUBIUILHO-TIPABOBHUX CIIOPIB TPETEHCHKUMU CyAaMU
B YKpaiHi,

PaBOTBOPYIHN MISUIBHOCTI — JIJISl MATOTOBKH MPOEKTIB 3aKOHIB MPO BHECEHHS
3MIH JI0 YMHHOIO ULHBUIBHOTO MpPOILECYaJbHOTO 3aKOHOAABCTBA YKpaiHU Ta
3aKOHOJIABCTBA YKpaiHU MPO TPETEHCHKI CyAH 3 METOI YJIOCKOHAJEHHS MPOLEeaypU
PO3IIIAly IMBLIBHO-TIPABOBUX CIIOPIB TPETEHCHKUMU CyJlaMU B Y KpaiHi;

MPaBO3aCTOCOBHIN JISJIBHOCTI — TMpPU PO3MIANl TPETEUCHKUMHU CyAamMu
LMBUIbHO-TIPABOBUX CIHOPIB, OCKAPKEHHI PIIIEHb TPETEUCHKUX CY/IIB Ta 3BEPHEHHI 1X
JI0 IPUMYCOBOTO BUKOHAHHS;

HaBYAJIBHOMY TIpolleci — TpH BUKIAJAEHHI KypciB «lluBimpHUN mpouecy,
«AINbTEpHATUBHI 3aCO0M 3aXMCTy ILMBUIBHUX IMpaB», IIATOTOBI MiAPYYHUKIB,
HaBYaJIbHUX MOCIOHUKIB, KypCIB JICKI[IH, MPAKTUKYMIB 13 3a3HAYEHUX TUCIUTLIIH.

Anpofanis Ta BIPOBAIXKEHHS Ppe3yJbTaTiB aociimkeHHs. Jlucepraiiiro
BUKOHAHO Ta OOroBOpeHO Ha Kadenpi MHUBLILHOTO TMporecy HarioHanbHOTO
yHiBepcuteTy «Omecpka IOpHIWYHA —akajgemis». PesynbraTé  IOCIIiIKEHHS
BUKOPHCTOBYBAIMCH Y HABUAJLHOMY TMPOIECI TiJ Yac MPOBEACHHS MPaKTHUIHUX
3aHSTh 3 HAaBYAIBHOI TUCIUTLIIHY «[{MBIIRHUH TIpOIIEC).

TeopeTnuHi BHUCHOBKM, cGHOPMYJbOBaHI B JAWCEpTallli, IOMOBIIATUCS Ta
OOroBOpIOBAIMCS HAa HAYKOBO-MPAKTUYHHUX KOH(EPEHLISIX, 3aCiIaHHIX KPYIJIHX
cToyiB:  MiKHApOIHIA  HAYKOBO-TIPAKTUYHIA  KOHGeEpeHIii  mpodecopchKo-
BUKJIaganbkoro ckiany «lIpaBoBe xutts cydacHoi Ykpainm» (M. Omeca, 16-17
tpaBHsa 2013 p.); MuiKHapogHIA HAyKOBO-TIPAKTUYHINA  1HTEpHET-KOHGEPEHIIIT
M. FO. C UepBoHOTO «AKTyanpHl MpoOJeMy HUBUIBHOTO mMpaBa Ta mporecy» (13
rpyass 2013 p.); 9-1it Miknapo/Hiii HayKoBii KOH(GEPEHIIiT CTY/ICHTIB, aCMiPaHTIB Ta
moogux BueHnx «CydacHa mnuBimictuka» (M. Omeca, 28 Oepesns 2014 p.);

MixHapoH1 HAYKOBO-NIPAKTUYHIA KOH(EPEHIlT MpodecopChbKO-BUKIAAAIBKOIO Ta
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acIipaHTChKOTO CKJIaTy, MPUCBsUeHiN roBineto akaaemika C. B. KiBanosa «IIpaBose
KUTTS cydacHoi Ykpainm» (M. Opeca, 16—17 TtpaBua 2014 p.); MixuapoaHiii
HAyKOBO-TMPAKTUYHIN KOH(pepeHIli «AKTyalnbH1 nmpodsieMu muBLIICTHKA» (M. Opeca,
21 mucromnana 2014 p.); Kpyrinomy cromni «l{uBiibHE CyJOUYMHCTBO Y CBITJI CYAOBOI
pedbopmu B VYkpaini» (M. Opeca, 16 TtpaBHs 2015 p.); JepxkaBHii HayKOBO-
MpaKkTUYHIN KOH(pEpeHIl «AKTyalbHI IPoOJeMH YKPaiHCBKOTO 3aKOHOaBCTBA
(M. bina IepkBa, 19 mucromama 2015 p.); Kpyriaomy croni «31m0BKUBaHHA
MBUILHUMHU TPOLECYATbHUMH TTpaBaMu: NUIIXU IpoTuaii» (M. Opxeca, 27 nucronana
2015 p.); MixnHapoaHiii HaykoBO-mpakTu4Hiii kKoH(epenmii im. FO. C YepBoHOro
«lluBUIBHE CYIOYMHCTBO Yy CBITJII cynoBoi pedopmu B Ykpaini» (M. Oxmeca, 18
rpyaas 2015 p.); Kpyrnomy crom «llpaktuka €CIIJI 3 nuTtanb HUBLIBHO-
nporecyanbHoro mpaBa» (M. Omeca, 5 kBitHsa 2016 p.); MixHapoaHili HAyKOBO-
npakTU4Hid KoHpepeHwii g0 150-piyus Biag aHsA HapopkeHHs €. B. BacbKOBChKOTo
«MeTtooMoT1uHI  3acayl BJIIOCKOHAJCHHS IIMBUIBHOTO MPOIECYaIbHOTO IpPaBay
(M. Oneca, 8 xBiTHa 2016 p.); MiXHapoAHIN HayKOBO-TIPAKTUYHOI KOH(DEpeHIii
«IIpaBoBi Ta IHCTUTYIIMHI MEXaHi3MHU 3a0€3MEUECHHs] PO3BUTKY JIepKaBU Ta MpaBa B
yMoBax eBpoinTerpaiii» (M. Oneca, 20 TpaBus 2016 p.).

Iy6aikanii. OCHOBHI TEOpETHYHI IIOJIOKEHHS Ta BHCHOBKH JHCEpTallii
BUKJIAJIeH] y 17 myOumikaiisx, y TOMy YHCII 5 HayKOBUX CTATTSX, OMyOJIKOBaHUX Y
(daxoBUX BHJAHHSX, MEpeiK skux 3aTBepmkeHo MOH VYkpainu, 1 HaykoBiil crarri,
omyOJiKOBaHINA y 3apyOiKHOMY MEPIOUYHOMY BHAaHHI, Ta 12 Te3ax JomMoBiAeH Ha
HAyKOBO-MPAKTUYHUX KOH(EPEHIIAX Ta 3aCIJaHHAX KPYTJIUX CTOJIB.

Crtpykrypa aucepramii 3yMOBJIEHa METOIO 1 3aBAaHHSAMH JOCIIJIKCHHS.
Huceprarniitna poboTa CKIAAAEThCA 13 BCTYIYy, TPhOX PO3JAUTIB, Kl OXOIUTIOIOTH 9
MiPO3/UIIB, BUCHOBKIB, CIMCKY BUKOPUCTaHUX jkepen (223 HaliMeHyBaHHS) Ta
OJTHOTO JIOAATKy. 3aradbHui 00csAT poOOTH ckiianae 229 CTOPIHOK, 3 SIKUX OCHOBHUHN

3MicT — 202 CTOpIHKH, TOAATOK — | CTOpiHKA.
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PO3JILI 1.
3ATAJIBHOTEOPETUYHI TA ICTOPAYHI 3ACAJIU PO3BUTKY
TPETEHCBKOI'O PO3IVISA LY IUBIJIBHO-IIPABOBUX CIIOPIB B
YKPAIHI

1.1. IToHATTSI TAa NPaBOBA NPHPOAA TPETEHCHKOI0 PO3IVIALY

HHMBIJILHO-MIPABOBUX CIIOPiB

He3pakatoun Ha Te, IO TPETEMCHKUI PpO3IJIA] LUBLIBHO-IIPABOBUX CIOpIB
3HAWIIIOB CBO€ 3aKOHOJAaBY€ 3akpiluleHHs e 3a vaciB /laBHporo Pumy, a ioro
3BMYA€BE 3aCTOCYBaHHsA OyJiO BIJAOME IlI€ paHille, aKTUBHI (PyHIaMEHTaJbHI
JOCIIIJIKEHHS [IbOTO IHCTUTYTY y BITUM3HSAHINA Hayll OyJu po3noyati Julle JeKUIbKa
CTOJIITh TOMY Ta CHOYaTKy HOCWJIM, 31€0UIBIIOrO, PETPOCIEKTUBHUN XapakTep,
OCKUIbKA ax 110 XIX cTomTTs Oysno BIACYTHE €IMHE 3aKOHOJIABYE PETYJIIOBAHHS
TPETENCHKOI0 PO3IIIALY: A0 LIOTO Yacy HOro 0yjo BperyJbOBAHO PI3HUMH 3aKOHAMHU
B 3QJIEKHOCTI BIiJ] TEPUTOPii, KaTeropii copaB 4u cTraHy abo K 3aCTOCOBYBAIHCS
3BMYAl, 1[0 ICHYBaJIM paHimie. 3 npuitHATTsM y Pociiichkiii iMmepii [lomoxkeHHs mpo
Tperericbkuii cyn (1831 p.) HaykoBIII BCe 4dacTilie Y CBOIX JOCIIKEHHSIX
3MIIMCHIOBAIM aHaJI13 YAHHUX HOPMATUBHUX MPHUITUCIB.

Omne 3 mepmMX TakKWX JOCHIKEHb Oyno 3maificHeHo mme y 1856 porr
pociiickkuM npaBo3HaBieM, ipodecopom O. 1. Binmaum Ha Temy: « Tpeteiichkuii cya
M0 POCIMCHKOMY MpaBy, 1CTOPUKO-IAOTMATUYHI pO3aAyMu». Y JaHiil mpaiii aBTOpoM
JTOCIIKYEThCSI PO3IJISi/] CIIOPIB TPETEUCHKUMU CcyJaMu, TounHatouu 3 XIV cTomiTT,
TOOTO 3 mepioay mnepuioi BIAOMOI 3raJkd MpO 3aCTOCYBAHHS Cydy TpPETiX, 1 10
cepennad XIX cromitrs. Ille ofHUM KIIOYOBUM Jisi JOPEBOJIOLIMHOTO MEpioay
JOCIIIKEHHSAIM cTauia omyouikoBaHa y 1896 pori B. O. llleninrom npaus «IIpo cuiy
PIIIICHHS TPETEUCHKOTO CYTy».

O. Il. BonkoB Ha mouyaTky XX CTOJITTS 3A1MCHHUB JIEKUIbKAa OaraToIlaHOBUX
JOCITIJIKEHb TPETEUCHKOTO po3risiay: y 1905 pori, BumaBmm y ¢opmi Marepiamnis
KananmaikoBebkoi xmibHOi Oipxki M. Cankt-lIletepOypra y 3B’S3Ky 3 HPaKTHUKOIO

3ax1THOEBPOIIEHCHKUX Oipk «bipKoBe mpaBo, OipKOBHUM CyJ Ta mpaBuia O1p>KOBOi
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TOpriBil XJmiOHMMH ToBapamu», a y 1907 — «3axuct mpaB B AHIIIT LUIIXOM
apOitpaxy». ¥ 1913 porii mobaumio cBiT 1mie oaHe GyHAAMEHTAIBHE JOCITIHKCHHS —
«ToproBi Tperelchbki cynam» 3a HOro X aBTOpcTBa. HaykoBelb MOCIIJOBHO
JOCIIIJIKYE TIUTAHHS PO3BUTKY TPETEHCHKOrO CYIOYMHCTBA, MOYMHAIOYU CBOI
MOIIYKH 3 PUMCBHKOTO MpaBa: Bij IONPETOPCHKOro Mepioay 1 10 iMIepaTopchbKoi
enoxu. Takox OyNo JOCTIIKEHO 3apOJKEHHSI caMe TOPTOBUX TPETEHCHKUX CYIB B
enoxy CepenHbOBIUYS y TaKuX KpaiHax sik Itamis, @paniis, Himeyunna, Aurmis Tta,
BinacHe, KuiBcbka Pych, cyTTeBOoro 3HaueHHS HaOylI0 MOCHIKEHHS 1 Cy4acHOTO
aBTOpPY 3aKOHOJaBcTBa KpaiH €Bporu Ta Pociiicekoi immepii. Ilicist maHoro
JTOCIIDKCHHSI Ha TPUBAIMM TEepioJl HAyKOBa JUCKYCISi CTOCOBHO TPETEHCHKOTO
po3rsAy (paKTUUHO TPUIMHUIIACH: MOB’S3aHO 1€ OyJIO0 30BCIM HE 3 OCTAaTOYHUM
BUPILIEHHSIM YCI€I TEOPETHYHOI Ta MPAKTUYHOI MPOOJIEMATHKU, a 3 MPUIUHEHHSIM
(YHKLUIOHYBAaHHA  TPETEHMChKUX CydIB 3a 4YaciB  pajsdHCbKoi  Biagud. 3
«OJIepKaBJICHHAM» TPETEHCHKOIO Cyay Ta HOro TpaHc(hopMalliero B apOiTpax i
pO3MJISIly  30BHINIHIX KOMEPIIMHMUX CIOPIB NPUNHHWIOCA 1 3aCTOCYBaHHS
TPETEHCHKOTO PO3TIISALY JIJIsl BHYTPIIIHIX [TUBUIBHO-TIPABOBUX CIIOPIB.

Jlo 1uporo x Tmepiodgy BIIHOCUThCA U HaykoBa mpansg M. M. 'omyOeBa
«Mixnapoani Tpeteiicbki cymu XIX cTOmTTS: Hapucu Teopii Ta TPAKTUKID)
(1903 p.), mo Oyna mMpHUCBSYEHA TOCTIKCHHIO B)KE HE BHYTPIIIHIX TPETEHCHKHX
CY[IB, @ JISJIbHOCTI TPETEHChKUX CY[IB HAa MI>KHAPOJAHOMY PiBHI — JIJIsl BUPIILIECHHS
CHOpIB MIX JiepKaBaMu (TOOTO TakuUM TPETEUCHKUU CyJ HE TOTOXKHUU Cy4acCHOMY
MIDKHapOJHOMY KoMepLiiiHOMy apOitpaxy). besnepeuHno, B 1eii caMuii 4ac, OKpiMm
byHIaAMEHTAIBHUX MOHOTpa(IUHMX JOCHIKEeHb, 3J1MCHIOBANACh IMyOJiKalis
YUCJIEHHOI KIIBbKOCTI HAyKOBUX CTaTel aBTOpPCTBA TaKMX HAYKOBIIB, fK
I'. JI. Bep6moscekuii, O. K. I'ayrep, C. M. Jlesin, M. JI. HemipoBchkuii Ta iH.

B pansHCbKy emnoxy AOCHIIKEHHS NpoOJeMaTHKU TPETEHCHKOTO PO3TIISALY
IIUBUTLHO-TIPABOBUX CIOPIB 3BOJUJINCH, B IIJIOMY, O BU3HAYEHHS PO MPAKTUKH
apOITpaXHUX KOMICIi, 30BHIITHBOTOPTOBUX apOITpaxkiB y 3aXUCTI MpaB TPOMASH Ta
opranizamii  (FO. M. ApicrakoB, B. O.Kab6atos, O.I. Minakos, B. O. Panyc-
3eHbkoBUY TOIO). [TyOmikyBanucs TakoK HAyKOBI Mpaili, IPUCBSIYCHI M103aCyI0BOMY

BupimieHHto crnopiB  (FO. M. ApicrakoB, B.Il. Bomxanin, O. X. Jlibepman,



15

M. C. ®anpkoBu4), B TOMY YHCIlI — BHPIIICHHIO TOCHOJAPCHKUX CIOPIB
(I. T'. IToGipuenko, /1. M. Ilputuka). OnHak 1 TpEeTEHCHKUM CyJaM MPUCBAYYBAIUCH
neBHi gociipkeHHs. Cepen HUX — OJHA 3 HeOaratbOX KaHAMJIATChKUX IUCEPTALIiif:
«Tperericekuii cyn B CPCP» K. M. I'ennzexanze (1954 p.). Pemry nocnimxens 0yino
3MiMcHEHO 37e0UThIIoro B mepioj HamaraHHsa y 60-x pokax XX cT. BIJIHOBUTH
TPETEHChKUI PO3TJIsi Ta B paMKaX BUBUEHHS KypCy LIMBUILHOTO TpoLiecy: y400BO-
METOJIUYHUN TMOCIOHMK 3 IMBUIBHOTO Tiporiecy «Tpereiickki cynu B CPCPy»
I1. B. JlorinoBa (1963 p.), «Cynoyctpiii Ta HUMBUIBHHN MpOLEC KaIiTaJiCTUYHUX
nepxkaB (4. 3 — ApoGitpax)» O. /1. Keitmina (1961 p.).

B nmocrpansHchkul Tepiof  aKTUBI3YBaJUCh JOCIHIJKEHHS  JisUTBHOCTI
TPETEHCHKUX CY/IB BXKE B HOBHX CKOHOMIUHHX Ta TMpaBOBUX yMoBax. OjHaK
HE3Ba)Kalouu Ha Te, 10 B YKpaiHl 3aKOH, SKUW PEryJto€ AiSUIbHICTh BHYTPILIHIX
TPETEIChKUX CyIB, Oyno MpUAHATO paHimie HiK B Pociiichkiii Deneparii, 3HauHa
KUIBKICTh TPYHTOBHUX JOCIHIJDKEHb B Tepiie AecATWITTS micias posnagy CPCP
HAJICKUTh CaMe pPOCIMCHbKMM HayKoBIsIM. Cepeln HUX: KaHAUJATCHKI JUcepTaiii
€. O. BunorpanoBoi «IIpaBoBi OCHOBM opranizaimii Ta IiSJIBHOCTI TPETEHCHKOTO
cyny» (1994 p.), «Tperelicbkmii Cya: 3aKOHOJABCTBO, IIPAKTHKA, KOMEHTapi»
K. M. BunorpanoBoi (1997 p.), «BwupimieHHs CHOOpiB TPETEHCHKUMH  CYIaMH:
Mmatepianu npaktukuy €. O. CyxanoBa (1998 p.); 3amo4aTKOBYEThCS HOCITIIKEHHS
Croco0iB aNbTEPHATUBHOTO BHPIIIEHHS LHUBUIHLHO-TIPABOBUX CIOPIB: KaHIUWJATChKA
muceptanis  O. . HocupeBoi  «AnbTepHAaTHBHE BHPIIMIEHHS LHBUIBHO-IIPABOBUX
ciopie B CIIIA» (1999 p.), HaBuanbHO-MeTOAMYHMI mociOHuk M. B. HemwuTtinoi
«Po3BUTOK anbTepHAaTUBHMX (OPM BHpILIEHHS NpaBoBUX KOHOIIKTIB» (1999 p.).
TpaauuiiftHO TPOJOBKUIMCS TOCTIIKEHHS MI>KHAPOJAHOTO KOMEPUIHHOTO apOITpaxy
(H. 1O. €pnmmena, B. C. ITozausakos, M. I'. Pozen6epr Ta iH.).

B To#i cammii gac, ykpaiHChKii ropuaudHiil Hayii 1o cepenunu 2000-x pokiB
OCHOBHHMM JIOCII/DKCHHsSIM y miil cdepi 3amumanacst monorpadis B. B. Komaposa
«MixHapoaHuii KoMmepiiiitauid apoitpak» (1995 p.) Ta KaHAMIATCHKE TOCIIIKCHHS
FO. II. llputuxku «IIpaBoBi 3acaau ¢hopmyBaHHS 1 (YHKIIOHYBaHHS MIXKHAPOIHOTO
KOMEPIIIHHOTO apOiTpaxy B YKpaiHi». 3 npuiHATTSIM 3aKkoHy Ykpainu Bif 11 TpaBHs

2004 poky Nel701-1V «IIpo Tpereicbki Cyau» HEOOXITHICTh TTOHOBJICHHS
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TEOPETUYHUX Ta MPAKTHYHUX PO3po0OK y AaHiil cdepi 3pocna: Bxke y 2006 pori
FO. JI. [Iputukoro Oyno 3axMIEHO JOKTOPCHKY AuMcepTaliio Ha Temy «TeopeTuuni
npoOJeMu 3aXHUCTy MpaB YYaCHUKIB IMBUIBHUX MPABOBIAHOCHUH B TPETEHCHKOMY
Cyni», oOmyOJIKOBAaHO  JIOCHIDKEHHS  KOJIKTHBY  aBTOpPIB  Ha  4oJl 3
FO. A. Muxanbcbkum Ta B. II. CamoxBanoBum «Tperelicbki cyau B YKpaiHi»
(2007 p.).

3 ocCTaHHIX JAOCHIIKEeHb Yy I cdepl HEOOXiTHO Ha3BaTH KaHIUAATCHKI
muceptaiii B. A. Pexyna «Tpetelicbki cyau B YKpaiHi: oOpraHizaliiiHO-IpaBoOBi
acnekt» (2010 p.), H. A.JIutBUH «AAMIHICTpAaTUBHO-NIPABOBE 3a0€3MEUEHHS
TISTBHOCTI  TpeTedchkux  cyaiB B Ykpaini» (2010 p.), O. M. Cnekrop
«AJbTEpHATUBHI CIOCOOM BHPIIMIEHHS LHMBUIBHO-IPABOBUX crnopiB» (2012 p.),
M. M. Manscbkoro «ApOiTpakHa yroja sK yMOBa pO3IIALy CIHOpPIB Y
MDKHapOIHOMY KoMmepitiiHoMy apOitpaxi» (2012 p.), M. B KynioBoi «ApOGiTpaxHa
yroja sik OCHOBa KOMIIETEHIII MI>KHAPOJHOTO KOMEPIIMHOTO apOITpaKHOTO CYIIy»
(2012 p.). Ha icropuuHmii acmeKT AiSUTBHOCTI TPETEHCHKUX CY/IB Ha YKpPaiHCHKUX
3eMJIIX Ha PIBHI JAHMCEPTAlIHHOTO mociiikeHHs « Tpereichbkuit cya B Ykpaini y X—
XVIHI ct.» (2011 p.) 3Bepuyna cBoro yBary H. A. Banroposaceka.

OpnHak, SK BUJIHO 13 Ha3B OCTaHHIX HAYKOBHX JOPOOOK, BOHM MPHUCBSUYCHI
JOCIIIKEHHIO0 200 MUTaHb AISUTBHOCTI MIXKHAPOJHOTO KOMEPIIIHHOTO apOiTpaxy, ado
MOB’SI3aHOI 3 TPETEUCHKUM PO3IJISAOM KaTeropii albTepHATUBHOTO BHPIIIEHHS
copy. lllomo BrmacHe TpeTeMchKOro Cyay, yBara NpUAULUIACS OpraHizaiiiHo-
MPaBOBUM 3acajiaM JiSTIbHOCTI TPETEUCHKOTO Cyy Ta MOro iCTOPUYHOMY PO3BUTKY.
TuMm He MeHmIe, 3a el yac BIAOYJNHUCS TPYHTOBHI 3MIHHM Yy 3aKOHOJABCTBI, IIO
CTaBJIAThH 3aBJIaHHS MO-HOBOMY IMOTVISIHYTH Ha IHCTHTYT TPETEHCHKOTO PO3IIISIY Ta
TUSTBHICTD JIEPKABHUX CYAIB Yy MPOBAHKCHHSIX, TIOB’SI3aHUX 3 HUM. J[0 Takux 3MiH
MO>KHa BIJIHECTH CKOPOYCHHS TEPEiKy CIpaB, MiJABIAOMYUX TPETEHCHKUM CylaM,
BKJIFOUCHHS HOBHX PO3AUIIB /10 [[MBITEHOTO TIpOIleCyalbHOTO KOJIEKCY YKpaiHu, 110
PETYIIOIOTh MPOBAPKCHHS 3 OCKAP)KEHHs PINIEHHS TPETEUCHKUX CYIIB Ta BUIAYI
BUKOHABYMX JIMCTIB Ha iX MPUMYCOBE BHUKOHAHHS, a TaKOX W 1HINI 3aKOHOJaBYi
3MIHH, CIPSMOBAaHI HAa 3MEHIICHHS KITBKOCTI 3JIOBKHBaHb I 9ac TPETEHCHKOTO

posrisiay. o Toro K, BIpOAOBXK OUIBII HIXK JAECATU POKIB 3 JHS NPUUHATTA 3aKOHY
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Vkpainu «IIpo Tpereiicbki cyam» CKiIanach 1 MEeBHAa NPAaKTHKA 3aCTOCYBaHHS
BKA3aHOTO 3aKOHY, BHUSABHWIWCS TMPOTAIMHU 1 HEAOCKOHAIOCTI y TMPaBOBOMY
peryJroBaHHi.

JleranbHe BU3HAYEHHS IOHATTS «TPETEUCHKUHN Cy1» 3aKPIIUIEHO y CT. 2 3aKOHY
Vkpainu «[Ipo Tperelicbki cyam» (mam — 3akoH) 1 O3HA4Yae HeAep>KaBHUM
HE3JIeKHUN OpraH, IO YTBOPIOETHCS 3a Yrofor abo BIANOBIJIHUM PIIICHHSIM
3aiHTepecoBaHUX (PI3MUHUX Ta/ab0 IOPUAMYHHMX OCIO y TOPSIAKY, BCTAHOBJICHOMY
UM 3aKOHOM, Il BHUPIIICHHS CIHOpIB, 1[0 BHUHUKAIOTH 13 IHUBUIBHUX Ta
rocrogapchkux mpaBoBimHocuH [150]. Cnmix 3a3HaYuTH, IO JOCHTH 4YacTO B
IOPUIUYHIN JIITepaTypl Ha MO3HAYEHHS TPETEHCHKOrO0 CyQy Yy SAKOCTI CHHOHIMY
BUKOPUCTOBYEThCS TEpMiH «apOitpaxk» [65, c¢.45]. Take TepmiHOJIOTIUHE
3aMO03WYEHHS CKJIAJOCs ICTOPUYHO, OCOOJMBO BpaxoByloud TOM (akrt, w10
3aKOHOJABCTBOM OUIBIIOCTI KpaiH, J€ TPETeUChbKUH CyJ 3HAMIIOB IIMPOKE
3actocyBaHHsa (Aurmis ta Yenbc, CIIA, ®panuis, IlBeiimapis Tomio), MOHATTS
BHYTPIIIHIX TPETEUCHKUX CYAIB Ta MIKHAPOJHUX KOMEPIIMHUX apOITpaxkiB HE
PO3PI3HSIOTHCSA, a BCl BOHM TO3HAYAIOTHCS CIIOBOM «apOiTpax» (aHTIIHCHKOIO —
«arbitration», gpaniry3pkoto — «arbitrage»), TOOTO MaeTbcsa Ha yBasl sIK BHYTPIIIHIMH,
Tak 1 30BHIMHIN Tperercbkuit cyn. lllupoke po3yMiHHS TOHSTTS «apOiTpaxk»
MIATPUMYETHCA 1 3aKOHOJABCTBOM 1HO3EMHHX JI€pXKaB, OCKUIBKMA OUIBIIICTh KpaiH
oOpanu IUIsSX peryIOBaHHS PO3TIISAY CIIOPIB TAKMMH HEICPKAaBHUMHU CyAaMH OJTHUM
HOPMATUBHO-TIPaBOBUM akToM: Yy ABcTpii ne Pozminmum 577-618 LusinbHOrO
MpoIeCyaIbHOTO KoJekcy ABCTpii, B AHrmii Ta Yeiubci — ApOiTpaxHuili AKT, B
Himeuunni — Pozgimu 1025-1066 xuuru 10 [{uBuibHOTO mpoleCyaibHOTO KOACKCY
Himeuunnu, B llIBeuii — ApOiTpaxkuuii 3akoH. OJHUM 3 HeOaratbOx BHUKJIIOYEHb €
[Beitapis, ne BHYTpimHIA apbitpax perymtoetbes YactuHor 3 [{uBinpHOTO
nporecyanbHoro koaekcy llIBeifmapii, a Mi>xkHapoaHuid apOiTpaxk — po3aiuioMm 12
(ct.cT.177-194) ®denepanbHOTO 3aKOHY MPO MIKHAPOJIHE MpuBaTHE mpaBo 1987
POKY.

B Toii ke gac, B YkpaiHi, gk 1 B Aeskux iHmMux kpainax (binopyce, Kazaxcran,
Pociticekka ®enepartis, ®@panrisi, Cinramyp, Ywmm, [IBelimapis), obpaHo myamizm

PEryJloBaHHs BHYTPIIIHBOTO TPETEHCHKOIO PO3IIIAAY Ta PO3IISAY MIKHAPOIHUM
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KoMmepuiiitHuM apOiTpaxem (3akonamu Ykpainu «IIpo Tpereiiceki cyaum» ta «IIpo
MDKXHAPOJAHUN KOMEPIIHHUMN apOiTpak»), a TOMY XapaKTepHUM, 3 OISy TaKOX 1 Ha
ICTOpUYHUYN PO3BUTOK, € BXKUBAHHS TEPMIHY «apOiTpak» MEpeBaKHO HA MO3HAYECHHS
TITBKM MDKHAPOJHOTO KoMmepliiHoro apOitpaxy. Came TOMy OLIbII KOPEKTHUM
BOAYAETHCS BUKOPUCTAHHS MOHATTS «TPETEHCHKUN CyI» y SKOCTI IO3HAYEHHS
BHYTPIIIHIX TPETEUChKMX CyHiB. Jluie B JeAKWX BHUIAAKaX B 3aJCKHOCTI Bij
KOHTEKCTY TOHSATTS «apOITpaxk» MOKE 3aCTOCOBYETHCS y SKOCTI CHHOHIMY Ha
MO3HAYEHHS! BHYTPIIIHHOTO TPETEHCHKOrO CYAY, a MOHATTSAM «TPETEUCHKUI Cy» SIK
POJIOBUM OXOILUTIOBATHCS BHYTPIIIHI Ta MIDKHAPOJHI TPETEUChbKI cyau (K IE,
HallpUKJIaJ, BUIUIMBAE 3 TMOJIOXKEHb 3akoHy YkpaiHu «lIpo MikHapoaHui
KOMEpUIMHUK apOiTpax», A€ s IIIe LbOro 3aKOHY HOHSTTS «apOiTpax» Ta
«TPETEUCHKUI Cy1» € CHHOHIMIYHUMHU).

OpnHak y HayKOBIi JIiTepaTypl MOHATTS «TPETEHCHKHUI CY1» BUKOPUCTOBYETHCS
y TPhOX YCTaJeHHX 3Ha4YeHHsX: 1) AK caMm opraH, IO Oe3MOoCepeqHBO 3A1HCHIOE
PO3IJISIT MPABOBOIO CHOPY (MOCTIMHO J1I0UMNA TPETEHCHKUI Cy/l Ta TPETEUChKUH CY/I,
CTBOPEHUI JJI1 BUPIIIEHHS! KOHKPETHOT'O CIIOPY), TOOTO SIK 11€ Hapasl 1 3aKpiIuIeHO Y
JeTaJlbHOMY BHW3HaueHHl; 2) sK QopMa 3axUCTy UHUBUIBHOTO TIpaBa, IO €
IbTEPHATHUBOIO 3BEPHEHHIO JI0 CY/ly UM IHIIUX JEPKABHUX IOPUCAUKIIMHUX OPTaHiB,
Ta caM MEXaHI3M TaKoro 3axucTy (TOOTO CYKYNHICTh [ii, IO BYUHSIOTHCS
CTOPOHAMHU TPETEUCHKOI YroIu 1 TPETEUChKUM CylnoM); 3) AK CyIAs 4 CKJaj
KOHKPETHOTO TPETEUCHKOTO CYy, III0 O0OUPatOThes (MPU3HAYAIOTHCS) AJIsI BUPIIICHHS
CTIOpY.

BianoBiiHO B pI3HMX HAYKOBHMX JDKEpenax HaBOAATHCS Pi3HI BU3HAUCHHS
TPETEUCHKOTO CYyNy, AKI HE 3aBXKIU TMOBHO BiI0Opa)xarTh IMPABOBY MNPHUPOIY Ta
CYTHICTB IaHOTO 1HCTUTYTY, OJJHAK XapaKTepPU3yIOTh MEBHI HOro 0COOJINBOCTI:

1) BU3HAYCHHS TPETEUCHKOTO CYAY SIK OpraHy, II0 3A1MCHIOE PO3IIIS CIOpPY, €
HAWOUTHIII TIOMMPEHUM Yy HAYKOBIA JiTeparypi. PagsHCbKUMU IOCHITHUKAMU
HEOJTHOPA30BO HAJlaBaJOCs caMe TaKe BU3HAYEHHS, HEPIAKO 31 BKIIOUYEHHSIM /10 HbOTO
MEBHUX 17EOJIOTIYHUX eJeMeHTiB. Tak, A.A.[puropoB HamaBaB BU3HAYCHHS
30BHINIHHOTOPTOBOT apOITpaXHOI KOMICIT SK OCOOJMBOI TPOMAICHKOI MOCTIMHO

JI0Y01 opraHizailii, CTBOPEHOI Il PO3B’SI3aHHS LUBUIBHO-TIPABOBUX CIIOPIB, IO
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BUIUIMBAIOThH 13 30BHIIIHHOTOPIOBHX YTOJA, Ta sIKI MEPEAaloThcs 1 Ha PO3TIsiA 3a
YTOZ0I0 CTOPIH 3 METOIO 3MIITHEHHS B3a€EMOBUTITHUX €KOHOMIYHHMX 3B’S3KiB Ha 0asi
ICHYIOUOTO CIIBpPOOITHHIITBA Ta MHPHOIO CIIBiICHyBaHHsA jepxaB [61, c.8-9].
S. ©. dapxTaIHOB BHU3HAYA€ TPETEUCHhKI Cyau SK HeAep)kaBHI (TpOMaJIChKi)
IOPUCIMKIIIIHI OpraHy, HaIICHI TTPaBOM BUPIIIECHHS ITUBUIBHO-IIPABOBUX CIIOPIB 3a
B3a€EMHOIO 3T0JIOK0 CTOPiH (CyO’€KTIB), SIKI JOBIPSAIOTH PO3IVISLA 1 BUPIMICHHS CIOPY,
[0 BUHUK YM MOXX€ BUHUKHYTH, TPeTid oOpaHiil (UM MpuU3HA4YEHI) HUMU Yy SKOCTI
cyai oco0i Ta 30008’ I3YFOThCS MIAKOPUTHC 11 pillieHH!O 1Mo cyTi criopy [32, ¢. 377].

Ha aymky JI. [. Hocko, CyTHICTh TPETEHMCHKUX CYAIB MOJSAra€E y TOMY, LIO
BOHM € TIPOMAJCHKMMU OpraHaMy ULMBUIBHOI OPUCIOUKINI, SKI OOHMparoThCs 3a
OOOIOIHUM TIOTOJKEHHSIM CaMHUMH CTOPOHAMH JJis PO3B SI3aHHA KOHKPETHOTO
[UBLIHHO-TIPABOBOTO CIOpPY, AKkuil BuHMK MK HuMH [202, c.395]. Tak camo i
M.B. Kymman Tta B.B. KomapoB BU3HAUalOTh TPETEUCHKI CyOu SK HEIEpKaBHI
OpraHd ULMBUIBHOI IOPUCIAUKLII, $KI OOMpAIOThCA 3a MOTOMKEHHSM CaMUMU
CTOPOHaMH Uil PO3B’SI3aHHS KOHKPETHOTO IMBUIBHO-TIPABOBOTO (TOCHOJAPCHKOTO)
criopy mixk Humu [101, ¢. 395].

2) BU3HAYAIOYM TPETEHCHKUI Cya K (OopMy Ta MEXaHi3M 3aXHUCTY IIUBLUILHOTO
npaBa €. [. HocupeBa Bkasye, 1mo apbitpax siBisie co000 TPOLEAYypY PO3B’SI3aHHS
CIIOPY HE3AJIECKHOI0 HEUTpabHOI0 0c00010 (apbiTpom), 00paHOIO CTOPOHAMH Ta
HAJJICHOIO MOBHOBAKEHHSMHM Ha BHUHECEHHS OOOB’SI3KOBOIO JUIsl CTOPIH PIILEHHS
[116, c. 97]. O. O. BuHorpanoBa BU3HAYa€E TPETEHCHKHI Cya SK (GOpMY BUPIIICHHS
MPaBOBUX CIIOPIB, MIO 3IIHCHIOETHCS HE JEPHKABHUM CYAOM, a TPETIMU BIJHOCHO
CTOpIH CHOpPYy MNpUBATHUMU (DI3UUHUMH 0co0aMu (TPETEUCHKUMU CYIJISIMU),
oOpaHUMH CaMHUMHM CTOPOHAMHM YHM OOpaHUMHU (MPU3HAYEHUMH) B MOPSIKY,
MOTOJPKEHOMY CTOPOHAMHU YU BU3HAUYEHOMY 3aKOHOM, MIKHAPOJHUM JOTOBOpoM [31,
c. 405]. A. A. ABpsckiHa MPONOHYE BU3HAYEHHS TPETCUCHKOTO CYAY SK METO.IY
pO3IIIAly IMBUIBHO-TIPABOBUX CIOPIB y TOTO/KEHIM CTOPOHAMH IMPOIEIypl, SKa
3MIIUCHIOETHCS (PI3MUIHOI0 0CO00010 (0c00amMu) y SIKOCTI TPETEUCHKOTO CYIl (CYyIaiB),
pIllIEHHS SKOTO CTOPOHHM BH3HAIOTH i1 ceOe¢ OOOB’S3KOBHM Ta 3a37ajeTijib

JIOMOBJISIIOTBCS oMy migkopuTHcs [23, ¢. 97].
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3) BU3HAYEHHS TPETEHUCHKOrO Cyay SK CKIaay Cyay, 3alpoloHOBaHE
O.0. BunorpazoBoto mnepeadadae po3yMiHHS TPETEHCHKOTO CyQy Y SKOCTI 0OcCi0
(ocobu), 0OpaHUX CTOPOHAMHU YU MPU3HAYECHUX HUMHU y BU3HAUCHOMY TOPAJIKY, IO
PO3MIISIIa0Th Ta BUPILIYIOTH CIip, MepeJaHuil Ha IXHIM pO3Ts 3a yroJo CTOPIH, B
MOPSJIKY, BUBHAYEHOMY ITUMU CTOPOHAMHM, Ta MPABOMOYHUX BUHECTH PIIICHHS, SKE
Mae€ JJisi CTOPIH TOM CTYMHiHb 000B’SI3KOBOCTI, 110 MPSIMO YM HEMPSMO BU3HAUYCHUN B
ixuiit yroni [46, c. 10, 16].

OpmHak 7151 KOYKHOTO 3 BUIICHABEICHUX PO3YMIHb TOHSTTS «TPETEUCHKHUI Cy1»
YHHHE 3aKOHOMABCTBO (CT. 2 3akony Ykpainu «[Ipo TpeTelchki Cyaw») MiCTUTh
BJIAaCHE TMOHATTS Ta WOro JerajgbHe BHU3HAYCHHS. M TEpUIol Tpymud — IIe
«TPETEUCHKUM CyI», JEraJbHE BU3HAYEHHS SKOMY HAJIaBAJIOCA BHILE; IS IPYTOi
IPYIU — «TPETEUCHKUN PO3TISA», M IKUM PO3YMIETHCS MPOLIEC BUPILIEHHS CIIOPY 1
OPUMHATTS PIMICHHS TPETEHCHKUM CYIOM; a JUIsl TPEThOI — «CKJIaJ TPETEHCHKOTO
CYLy», M SKAM pPO3YMIETbCA MEPCOHAIBHUI CKJIal TPETEHChKOro Ccyay, IIo
pO3IIIsiIaE KOHKPETHY ClpaBy. Xo4a Ha JOKTPUHAIBHOMY piBHI, 0€3 BIAMOBIIHHUX
YTOYHEHb, BOHU MPOJOBXKYIOTh HEPIAKO OXOIUIIOBATUCS MOHATTIM «TPETEUCHKHI
Cyl», 110 HE BIJINOBIJa€ BUMOTaM, fKI BHCYBAlOTbCS JI0 HAYKOBOIO
TEPMIHOJIOTIYHOTO amnapary, 30KpeMa, I0J0 OJHO3HAYyHOCTI TepmiHiB. Came TOoMy
JTOIIILHUM OyJe BHUKOPHCTaHHS 3a3HAYCHOI 3aKOHOJABYOI TEPMIHOJIOTII: TMOHSATTS
«TPETEeNChKUIl Cya» Ha MO3HAYEHHS OpraHy, L0 BUPILIYE CIIp M) CTOPOHAMH Ha
MIJCTaBl TPETEUCHKOI YroaH, «TPETEHChKUM pO3risaA» — Ha MO3HAYEHHS CaMoi
MPOLIETyPU PO3TISIAY CHOPY TpEeTechbKuM cyaoM Ta sik cnoco0y ABC. B Toif e vac
PO3YMIHHS TPETEMCHKOTO CyAy SK OpraHy, IIO pO3IJISiIae CHip, Ta K CKIaxy
TPETEUCHKOTO CYyIy MOSICHIOETHCS 3aMO3MUYEHHSM MPOIECYalbHOI TEPMIHOMOTIT 10
chepu TPETEHCHKOTO PO3TIISAY Ta € TIOXITHUM BiJ] aHAJIOTIYHOTO PO3YyMIHHS TMOHSTTS
«Ccyn» y mpolecyaJbHUX HayKax, IO MPOAMKTOBAHO CXOXKICTIO MPOLECY PO3TIISAY
CHpaBU JIEP>)KaBHUM Ta TPETEHCHKUM CYAOM, a TaKOX, BJIAaCHE, 1 3 HAsSBHOCTI CJIOBa
«Cyn» y TO3HAYEHHI OTO HEIeP>KaBHOTO IOPUCAUKIIIITHOTO OpraHy.

3 mMx e MiJCTaB y HAyKOBiil siTepaTypi BUKOPHUCTOBYETHCS 1 IOHSTTS
«TpETENChKE CYMOYMHCTBO», M0 TPAAUIIMHO € CHHOHIMIYHMM JIO TIOHSTTS

«TPETENUChKUI PO3TIIsia», X04a B 3aKOHOAABCTBI TaKWW TEPMIH HE 3aKpiruieHo. Tak,
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C. JI. PabeHKO BU3HA4a€ TPETEHCHKE CYJAOYMHCTBO K CKIIAJHE FOPHIWYHE SBUIIE,
aJIbTepHATUBHY IOPUCAMKININHY 1M03acyI0BYy (OpMY 3aXUCTy Mpas, MO JICTAE CBOTO
BUSIBY Y CIHEIIAJIbHIM MpoIeaypl pO3MVISIAYy Ta BUPIIICHHS CIOPIB, SKa CIYTye
rapaHTi€l0 3aKOHHOCTI B KOKHOMY KOHKPETHOMY BHIIAJKY, BIAMNOBIAHO IO SKOi
3IMCHIOIOTh CBOIO JIISUTHHICTh HE3aJICKH1 BIJl BJAJIU Ta CTOPIH CIIOPY YIOBHOBAXKEHI
JepKaBOl0 OpraHW, a caMe BHYTpINIHI TPETEMChKI Cyau Ta MDKHApOIHUMN
KOMEPIINHUN apOiTpak, Kl CTBOPEHO BIAMOBIIHO JO 3aKOHOJABCTBA YKpaiHH, 3
METOI0 3aXHCTYy MOPYIIEHUX, OCHOPIOBaHMX ab0 HEBU3HAHUX IPaB Ta 3aKOHHHUX
1HTEpeciB CyO0’€KTIB TIOCHOJApPIOBaHHS, SKI BUTIKAIOTh 13 UMBUIBHHX Ta
TOCTIOAPChKAX TPABOBIIHOCHH 1 HE OXOIUTIOIOTH OXOPOHY JIEpKAaBHHUX Ta
cycrnibHEX iHTepeciB [152, c¢. 364]. Tak camo i C. O. Kopoen, xoua i HEe BBaxkae
JUSJIBHICTh TPETEHUCHKOTO Cyny MpaBOCYIJsM, BCE X BHUKOPHUCTOBYE BIJHOCHO
TPETEHCHKOTO PO3MIISIAY TOHATTSA TPETEHCHKOTO CYJOYMHCTBA, SKE HApiBHI 3
IUBUIBHUM  CYJOYMHCTBOM, Ha  JYMKY  HAayKOBIS, €  CaMOCTIHHUMHU
B3a€EMOBUKJIIIOUHUMU (OpMaMu 3aXHUCTy MOPYIICHOrO IpaBa B MeXaX €JIUHOTO
nuBiIBHOTO Tporiecy [90, c. 64—65].

Pi3usAThCA ¥ MOTIIAIM HAYKOBI[IB Ha MPaBOBY MPHUPOIY TpeTeichkoro cyay. Ha
0COOJIMBY yBary IMpu BHU3HAYEHHI MPABOBOi MPUPOAU TPETEUCHKOTO CyAy TaKOX
MOXXYTh  3aCIyroByBaTH 1 Teopli, c(OpMylIbOBaHI IIOAO0  MIXKHAPOJIHOTO
KOMEPIIITHOTO apOiTpaxky, OCKUIBKUA 4Yepe3 CIiIbHI ICTOPUYHI BUTOKHM BOHU TaKOX
MOXYTh OYyTHM BHUKOpPUCTaHI [JIsi 3°sICyBaHHS MPAaBOBOi MPHUPOAHM BHYTPIIIHIX
TPETEHChKUX CYIB.

OCHOBHUMH TEOpPiISIMA TIPABOBOI TPHUPOAH TPETEUCHKOTO CyAYy € HACTYITHI:
JOTOBIpHA (KOHCEHCYyallbHA), TIpollecyalibHa (FOPUCAMKIIIINHA), 3MiIIaHa (Sul generis),
aBTOHOMHA Ta KOHIlECyalilbHa Teopli. A OCKUIbKH TEpPeAyMOBOI0 BUHUKHEHHS
KOMITIETEHIIII MOCTIHHO JIF0YOT0 TPETEHCHKOTO CyAy UM YTBOPEHHSI TPETEHCHKOTO
cyny ad hoc € HasBHICTb TpeTEWCHKOi YroaW, BWU3HAYEHHS TMPABOBOi MPUPOIU
TPETEHCHKOTO Cy/ly HEMOXJIMBE 0€3 MPHUB’S3KU J0 MPABOBOI MPUPOIU TPETEHCHKOI
YTOMM.

[cTopu4HO TEpIo0 MPaBOBY MPUPOIY TPETEHCHKOTO PO3TIISAY MOsSCHIOBAA

JIOTOBIPHA TEOPIsl, IKY OCTaTOYHO OyJ0 chOpMYIHOBAHO Ha MOYaTKy XX CTOpivys.
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Jlanoi Teopii AOTPUMYBANIHMCHh BITUYM3HSHI JOCTITHUKU TOPEBOJIOMIMHOTO TEPIiOy,
BTIM OKpeMi 11 ToJIo’KeHHs Oynu BioMi 3Ha4HO padiie. [lepenymoBoio popmyBanHs
JlaHOi Teopii cTaB ToM (hakT, IO HABITH Y CBOIM Ha3Bi TpeTeHChbKa yroja MiCTHTh
BIJICUJIaHHSL JI0 IMBUILHO-TIPABOBOrO 1HCTUTYTY AOTOBOpPY. Y paMmkax JOrOBIpPHOi
Teopii, npuxunbHuKamMu sikoi cramu C. Axam [1, c. 34], 1. B. 'erbman-IlaBnosa [57,
c.376], O.B.Kynmpseuera [93, c¢.173], €.10.HosikoB [115, c.194],
M.K. CynetimenoB [184, c. 48], B. O. llleninr [213, c.70], aBTopamu 3a3BHU4Yaii
BKa3ye€ThCs, WO BIJHOCMHM MK CTOPOHAMU Ta TPETEHCHKUMHU CYIJIIMU
BU3HAYAIOThCA SIK IMBUIBHO-TIPABOB1 (JOTOBIpHI), a mepefadya CIpaBu Ha PO3TIIS
TpeTeiicbkoMy cyay 0a3yeTbCs Ha 3BUYAHIN HHUBUIBHO-IIPABOBINA YrOJil, IO TATHE 3a
co00I0 BUHUKHEHHS LIUBUIBHUX MpaB Ta OOOB’S3KIB JJIsl CTOPIH, 30KpeMa, 1 MI0A0
TOOPOBUIBHOIO IMIIKOPEHHS PIIIEHHIO TPETEMCHKOTO CyAy. 3BIACH i MOXOAUTH 1HINA
Ha3Ba Teopli — KOHCEHCyallbHa (BI JlaT. CONSENSUS — 3roja, OJHOCTANHICTB).
BuxitoueHHst 3-1iJI IOPUCAMKIIT JEP’KABHOTO CyIy MEBHOrO cropy (110 Mae sSBHO
IpoliecyaibH1 HACTIIKN) BUBHAYAETHCSA TaKOXK [IUBUIBHO-TIPABOBUM €JIEMEHTOM, X04a
TaKi HACJIJIKK HE € METOI0 Yroju (sIKa MoJisirae y BUHECEHHI TPETEHCHKOTO PIllIeHHS),
a Juiie HeoOX1HOW YMOBOK JJisi JIOCATHEHHA Takoi MeTdu. Sk 3a3Hadae
€. 10. HogikoB, yrona mnpo mepefady CIOpy Ha BHUpPIIIEHHS TPETEHCHKOTO Cyay €
IIUBLUIBHAM JIOTOBOPOM (SIKHiT BCe K Ma€ myOJiidHe, B TOMY YHCII 1 TpoIecyaabHe,
3HAYEHHA), 10 KO0 MOKYTh OyTH 3aCTOCOBAHI 3arajibHi MpaBuiia yKJIAaJICHHS, 3MIHU
Ta TPUIUHEHHS JOrOBOPIB, IO 3aKpIMJIEHI SIK y LHMBUIBHOMY MaTeplaJbHOMY
3aKOHOJABCTBI, TaK 1 y CHELIaJbHUX 3aKOHAX MpO TpeTerchkuil cyn. BuzHaHHS
TPETEUChKOi YTrOAM IMBUILHO-TIPABOBUM JOTOBOPOM TATHE 3a COOOI0 BaXKJIMBI
MPaKTUYHI MPABOBI HACIHIJIKU, a CaM€ — 3aCTOCYBaHHS /O MOPSJKY YKJIAJIEHHS Ta
BUKOHAHHS TPETEHCHKOT YTOU ITUBUIBHO-TIPABOBUX HOPM, IO PETYJIIOIOThH TIOTOBIpHI
npaBoBiiHOCHMHM. OJHAaK SKIIO 3BEPHYTHCS JO IUBLIBHOIO 3aKOHOJABCTBA,
BIIMOBIAHO 70 SKOrO JOTOBOPOM € JOMOBJICHICTh JBOX a0o0 OijbIlle CTOPiH,
CIpsiMOBaHa Ha BCTAHOBJCHHS, 3MiHYy a0O0 TPUNMHEHHS UUBUIBHUX IIpaB Ta
000B’s13KkiB (cT. 626 L{uBiapHOrO Koaekcy Ykpainu, nam — LK Vkpainun) [203], cTae
OUYEBHUJIHUM, M0 TE€BHI HACTIJKW, $KI BUIJIMBAIOTH 3 TPETEHCHKOI YTrOau, €

MPOIECYATbHUMHU, a KOJO CyO’€KTIB, JUIsl SIKWX BOHU BUHHUKAIOTh, HE OOMEKYETHCS
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CaMHUMH JIMIIE CTOPOHAMH YTOJu (SIK OJIMH 13 PUKJIaAIB — 000B 30K CyAy 3aJUIINTH
MO30BHY 3asBy 0€3 poO3Iisiy y pasi HasBHOCTI TpeTeichbkoi yroau). Brim Oyxe
CIOpaBEAJIMBO 3a3HAUYMUTH, IO TakUd OOOB’SI30K CyAy BHUHUKAE HE CTUIBKUA 3
TPETEHChKOI Yrojau, CKUIBKM Ha BHUMOIY 3aKOHYy, a TpeTeWcbKa yroja € JHIIe
IOpUIUYHUM  (pakTOM, WO Takuid OOOB’SI30K MOPOKYe. Buxonmsaum 3 Takux
MipkyBanb, O. B. KyzapsBieBa 1 BIIHOCUTh TPETEHChKY Yyroay A0 MpPaBOYUHIB
polecyaabHOro xapakrepy [93, c. 173].

VY cynoBiii mpakTuili, 3a3BHYai, CyJaMH HE JOCTIKYIOThCS IPOIeCyalbHi
acriekTu Tperercpkoi yroau. Cyan, SK NpaBUiIO, 30CEPEDKYIOTHCS JIMIIE Ha
MaTepiaibHO-IIPABOBOMY XapaKTepl TaKUX YTroj, 110 BiOOpakeHO 1 B y3arajibHEHHI
IIPaKTUKH 3aCTOCYBaHHs cyaaMH 3akoHy Ykpainu «IIpo TpeTeichbki cynan», B AKOMY
HATOJIONIYETHCS HA TOMY, IIIO TPETEChKa yroja € pi3HOBUIAOM IUBIILHO-TIPABOBOTO
IPaBOYMHY, TOMY BOHA Ma€ BiJMIOBIIaTH TaKOX BUMOTaM, BCTAHOBJICHUM LIUBUILHUM
3akoHOJaBcTBOM [136]. B cBolO uepry, cyid B MOTHUBYBAJIbHIM YacTHHI BJIIACHUX
pillIeHh 1HOAI BIAXOJATH BiJ BKa3aHOI IO3MWINI, 3a3HAYAOYM, IO IIAMHCAHHS
TPETENUChKOI Yro/iu HE € Ji€10, SIKa HallpaBlieHa Ha HaOyTTs, 3MIHY a00 MPUIMHEHHS
came IMBUIBHUX TIPaB Ta 00OB’SI3KiB, @ TOMY TPETEHUChKa yrojia 3a CBOiM 3MICTOM He
€ mpaBourHOM B po3yMiHHI cT. 202 1K VYkpainu (manpuxinaza, [locranoBa Bumioro
rocrnojapcekoro cyny Ykpainu Big 13 mumas 2010 poky y cripasi Ne12/179mxa [132]).

[HOM1 mMpencTaBHUKAaMU JOTOBIPHOI TEOPIl TPETEUChKI CYIIl BU3HAYAIUCA SIK
MaHjaTapii (ymoBHOBaXE€HI OCOOM, MPEACTaBHUKH) CTOPIH, $IKI NPHU BHHECEHHI
pilieHHs (PaKTUYHO YKJIAJal0Th IIUBUILHO-TIPABOBY YroAy 3a JOPYYEHHSM CTOpiH. |
SKIIO y MEBHI 1ICTOPUYHI MEPIOU CTOPOHMU AIMCHO OOMpanu TPETEHChKHX CYIIB 3
MIPKYBaHb MPEICTABHUIITBA IXHIX IHTEPECIB, TO 3 YaCOM TPETEUCHKUN CyA/sl TOYaB
BUKOHYBATH POJIb HE3JIEKHOTO BiJl BOJI CTOPOHU YYaCHUKA TPETEHCHKOTO PO3IIIALY,
a OTKE y TaKkOMy BHUIAAKYy HEMOKJIMBO T'OBOPUTHU MPO ICHYBAHHSA IOPYYEHHS Ha
BUPIIICHHS CIOPY, TOMY Cy4YacH1 KOHILIEMLi JOrOBIpHOI T€Opii 30CepeyI0Th CBOIO
yBary JuIlle Ha JOTOBIPHOMY XapakTepi 3ajJydeHHs TPETeUChKOro cyay, a He
BHHECEHOTO HUM TpETEeHChKOro pirents [15, €. 67].

Tperelicbky yroy Tako 1HO/A1 OTOTOKHIOBAIM 3 MUPOBOIO YTO0I0 MONPH TE,

10 CHIJIbHE JJI1 000X yroj MparHeHHs CTOPIH BUPIIIUTU CHip 03 3alydeHHs CYyIy
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Ma€e BIIMIHHOCTI Oe3mocepeHhO0 TPU BUKOHAHHI J@HWX YroA: MHUPOBa Yrona
0a3yeThCsl Ha JOCATHEHHI KOMITPOMICY Ta B3a€MHHUX MOCTYIKAaX CTOPIH 1 HE BUMAarae
y4acTi He3aJeXHUX Oci0 1y i1 ykiajeHHs (a JMIIe JJIs 3aTBEP/KCHHS i1 yMOB),
TpeTeiichbka X yroaa mnepeadayae BHUPILMIEHHS CHOPY HE3aJIEkKHOK ocobor Ta 0e3
OyIb-SIKMX MOCTYIOK KOKHOI 31 CTOPiH, Ha 110 3BepHYB yBary e O. I1. Boakos [49,
c. 89]. Toii (akr, 110 CTOPOHU MOXKYTh YKJIACTH MUPOBY yroJTy ITiJ 4aC TPETEHCHKOTO
pO3MJISIYy JOJIaTKOBO BKa3y€e Ha T€, 1[0 B MOMEHT YKJIAJEHHSI TPETEHCHKOIO 3amucy
(komu cmip BXX€ BUHUK) YW MiJ] Yac 3BEPHEHHS JI0 TPETEHCBKOrO Cyay, Mixk
CTOpOHaMH OyJIO BiJICYTHE B3a€EMOPO3YMIHHS, a YKjIaJeHa B MPOLECT TPETEeUChKOIo
O3Sy MUPOBA yrojia SIK pa3 1 CBIAYMTH, IO TUIBKUA 3 ILOTO MOMEHTY CTOPOHH
JIAIUTA 1O KOMIIPOMICHOTO BapiaHTy NPUIIMHUTH CIIIp.

TakuM 4KMHOM, JOTOBIpHA TEOPIs JIMIIE HA MOYATKY ICHYBaHHSI TPETEUCHKOTO
Cyly BijgoOpaxajia MOro CyTHICTb, OJHAaK 3 pO3LIUPEHHSIM POl JEpKaBU Yy
peryioBaHHI  TPETEHCHKOTO  PO3TISAY, HAOYTTAM  TPETCHCHKUM  PIIICHHIM
00O0B’SI3KOBOT JIJII CTOPIH CHJIM Ta 3a0e3nedyeHHs Iie€i 000B’S3KOBOCTI MPUMYCOM
JIEP’KaBU Yy TPETEHCHKOMY PO3TJISil 3 SIBUBCS MEBHUM MyOI1YHO-NPABOBUN €IIEMEHT,
10 CYNEPEUNUTh BUKIIOYHO JOTOBIPHOMY XapakTepy WX MPaBOBIIHOCHH.

Ha BigMiHy Big JOTOBIpHOI Teopli, NPUXWIBHUKH MPOIECYaTbHOT
(ropucaukuirinoi) teopii (O. I1. Bepmmnin [45, ¢. 249], M. E. Mopo3zos [110, c. 15],
B. A. Mycin [60, c¢.429], €.0.CyxanoB [186, c.7]) 3a3Buyaii BBaXXalTh
TPETEHChKUI  pO3MJISiA  Ta  TPETEHChbKY  yroAgy  I1HCTUTYTaMH  LIMBLIBHOTO
MpoLIECyalbHOrO MpaBa abd0 * BU3HAYAIOTh TPETEHCHKUMA PO3IIIAN SIK OCOOJIMBY
dbopmy BiANPABICHHS I€PKABHOTO MPABOCYS, @ BUHECEHE PIIIEHHS] OTOTOXXHIOIOTh
3 CyJOBUM pileHHSIM (OJHAaK, HE OOOB’SI3KOBO OJHOYACHO BHU3HAIOTH BCl IIi
nojoXeHHss) DYHKINS TPETEWChKOro CYyUIi  BBaXKA€ThCS TOTOKHOKO  (YHKIIT
JIEP>KaBHOTO CYJ/Il, OCKUTBKH apOIiTpU CaMOCTIHHO PO3TIISIAIOTH CHIp Ta Y CBOIX JisX
HE 3aJie)aTh BIJT BOJI CTOpiH, BU3HAYAIOTh OOIPYHTOBAHICTH BHUMOT CTOPIH,
JOTPUMYIOTBCSI TIEBHUX TPOIECYATbHUX MPABUJI, CXOXHUX HA CYIOBY MPOIEAYPY,
BUPIIIYIOTh CIIp O CYyTi, 3aCTOCOBYIOYH, 3/1€01IBIIIOT0, TIPABOBI HOPMH, a MPUNHSTE
HUMHU DINIEHHS MOX€ OYTH OCKap)KeHO, IO HE HE € BJIACTHUBUM JIOTOBIPHHUM

BITHOCHHAM.
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3a 1i€I0 TEOpIEI TPETEeMChKa Yyroma pO3TIANAETHCA SK TOMOBJICHICTh
IPOILECYaJIbHOTO XapaKTepy, MyOIiyHU MpolecyalbHUN AOTOBIp, SIKUM CIip y pasi
HOTr0 BUHHMKHEHHS OJHOYACHO BUKIIIOYAETHCS 3-TI1J FOPUCIUKIINI JAEPKABHOTO CYIY
(HeratuBHMM a00 JeporauiifHUi acreKkT) Ta JO3BOJISIE CTOPOHAM 3BEpTATHCS 3a
BUPILIEHHSIM CIOPY JO TPETEUChKOTO CyAy, HAAUIEHOTO KOMIIETEHIIE0 32
TPETEHCHhKOI0 Yyroor (MO3UTUBHUIN a00 MpoporaiiiHuil acmekr): Tak, B. A. MyciH
3a3Havae, 1o TpeTelchbKka (apOiTpaxkHa) yrojia peryire He MaTepialibHO-TIPaBoOBi, a
BUKJIIOUHO TIPOIECYyaIbHO-TIPABOBl THUTAaHHS, 1 HaBITh OYIy4Yd OJIHIEIDO 3 YMOB
OCHOBHOTO MaTepiaJIbHO-TIPABOBOTO JIOTOBOPY, BCE XK € HE3AJICKHOIO BiJl PEIITH YMOB
norosopy. O. I1. BepinHiH Tako, X04 1 HE BBaXKA€ AISUIbHICTh TPETEHCHKUX CYHIB
TOTOXXKHOIO TIPABOCY/AJI0, BKa3ye Ha «IpolecyadbHUl mpeamer» (1o oO0yMOBIIIOE
MEX1 pOo3CyAy CTOPIH y BU3HAUEHH1 KOMIETEHI[IT TPETEHCHKOro Cyay, MOPSAKY HOro
JTISJIBHOCTI Ta Al yroJl BIJHOCHO TPETiX 0ci0) Ta MpouecyaibHy IPUPOIY
apOiTpaknoi yroau [45, c. 249].

OpHak CHpUYMHEH] YKIAJEHHAM TPETEHChKOI yroAu HACIIIKH HaBpS YU
MO>KHA BBa)KATH 3MIHOIO MyOJIIYHOTO MOPSIAKY BUPIIICHHS CIOPIB, SIKUM BUXOJUTH 3a
MEX1 TMPUBATHOMPABOBUX BIIHOCWH, II0 BHHUKIM MK CTOpoHamu. Bce x Taku
BUKJIFOYCHHS TTPABOBOTO CIIOPY 3 KOMIIETEHITIT JEP>KaBHOTO CY/1y BCTAHOBIIOETHCS HE
CTUIBKM TPETEHCHKOIO YTOJI0I0, CKUIBKM HOpPMaMH 3aKOHOJABCTBAa, a CTOPOHH,
YKJIalalouu TPETEHChKY Yroay, JHIIE «3alyCKaloTh» MEXaHi3M HAaCTaHHSA TaKuX
HACHIAKIB: 3@ BIJICYTHOCTI 3aKpIIUIEGHOTO B 3aKOHI JeporamiiHoro egekTy
TPETEIChKOI Yroau 3alHTEPECOBAaHIM CTOPOHI CHOpPY HE BAANOCS O YHHKHYTH
PO3TISIAY CIPaBU JEPKABHUM CYJIOM.

BinHeceHHsT TpETEMChKOrO pO3rJsAy Ta TPETEHChKOiI Yroad A0 I1HCTUTYTIB
IIMBUTBHOTO TIPOIIECYaTbHOTO TIpaBa B paMKax IIi€i Teopii 1HOAI OOTPYHTOBYETHCS
TAM, IO Yy JESKUX KpaiHax pilieHHs apOiTpay € BHUKOHABYMM JOKYMEHTOM 1 HE
noTpedye T0JATKOBOTO 3BEPHEHHS JO JEPKABHUX OPraHiB JyIsl WOTO Jieramsarili, y
3aKOHOJIJAaBCTBI BUKOPUCTOBYETHCS TEPMIHOJIOTISA, IO BIANOBIAAE  IUBUIBHO-
MpoleCyalbHI TEPMIHOJIOTII, a TMPaBOBI HOPMHU M0N0 apOiTpaxy B OUIBIIOCTI
BUIAJIKIB MICTATHCS B TpolecyalbHUX Kojaekcax. OmHak Oe3CyMHIBHO, IO came

JIUIIIE BUKOPUCTAHHS CXOXO1 TEPMIHOJIOTIi BITHOCHO TPETEHCHKOTO PO3TJISAY HE
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JI03BOJISIE OJIHO3HAYHO 3pOOUTH BHCHOBOK IMPO HOro MpaBOBY NMPUPOAY, & CYTTEBI
BIIMIHHOCTI MIX CYIJCIO Ta TPETEHCHKUM CYIJICI0 HE JTO3BOJSIOTH OJHO3HAYHO IX
OTOTOXHIOBaTU. BTiM, O€3CyMHIBHA HayKOBa IIHHICTh JIaHOI TE€OPii MPOSBISIETHCS B
aCIeKTl JOCJIDKCHHS CIIBBIIHOIICHHS TPETEHCHKOrO PO3MISAY Ta ITUBUIBHOTO
poliecy.

[Ile omHi€0 TEOPi€O MPABOBOI MPUPOIU TPETEUCHKOTO CYyAy MOXHA BBaXKATH
KOHIIECYaJIbHY TEOpit0 (3 JIaT. concessio — JI03BiJ, MOCTYIIKA), BIAMOBIIHO J0 SIKOT
aBTOPH TMOSICHIOIOTh MIXKHAPOJIHUN KOMEPIIHHUKM apOiTpak Ta apOITpakHY Yroay 3
NO3ULII ONMHUCY Py OAHOMAHITHUX 0araTOCTOPOHHIX KOHLECIH (IOCTYIOK) AEepKaB
Ha KOPUCTb CTOPIH, apOITPiB Ta CAMOT0 IOPUCAUKIIHHOTO MEXaHI3My MI)KHApPOJIHOTO
KOMEpUINHOTO apOiTpaxky ajisi 3a0e3NeueHHs Moro eeKTUBHOCTI B MIKHAPOIHOMY
koHTekcTi  (A.T. KorenpaukoB) [91, c.8]. IlpuxwipHWKamMu maHOi Teopii
3a3HaYa€THCS, 0 apOITpak 3aCHOBYBABCS Ha JIOTOBIPHUX 3acafax MIX ocobamu, 10
nepedyBaroTh y CHOPi Mk c00010, 1 00X0UBCS 0€3 IKOTOCh KOHKPETHOTO MPAaBOBOTO
peryJioBaHHs, OJHAK IOCTYNOBO B JaHy cdepy NpOHHUKAE JepikaBa, PEryIioruu
camMy TpOLEIypy pO3MJIsily OKPEeMUMM 3aKOHAMH, $SKI 1 € THUMH CaMUMU
«TOCTYyNKaMU» Ha KOPHUCTh CTOPIH Ta apOiTpiB [16]. B po3BuTOK maHOi KOHIEMIi
[. M. Yynaxin oOrpyHTOBY€E CYTHICTh TPETEHCHKOTO PIIIEHHS SK aKTy 3aCTOCYBaHHS
mpaBa, ICHYBaHHS 1 Jis SIKOTO OOYMOBIIEHI KOHIIECI€I0 3 OOKY Jep>KaBHOI BIajH, a
o0cCAr 1aHO1 MOCTYNKH BU3HAYAETHCS JEP/KABOI0 BUXOASIYM 3 MIPKYBaHb JOLIBHOCTI
3a]ly4€HHs] TPUBAaTHUX OCIO0 Yy MpPaBO3aCTOCOBHY [ISJIbHICTb Ha IEBHOMY e€Talll
PO3BUTKY LMBLILHOTO 000poTy. OpHAK aBTOpP TaKOX 3a3Hayae, M0 XOoya Take
pilIEHHS € Pe3yJbTaTOM MOCTYIKH, BOHO HE € TOTOKHUM aKTy MPaBOCYIIs, SIKUH €
NpSIMUAM TIPOSIBOM JiepkaBHOl Biaau [211, c. 9, 16]. OnHak, 3 oy Ha TOJOXKCHHS
JaHO1 Teopii, MOKHA 3a3HAYMTH, 110 BOHA MOSICHIOE TPABOBY MPUPOY TPETEHCHKOTO
CyJly Ta BUHUKHEHHSI HOTO KOMIIETEHIII1 3 TOUYKH 30PY 3aKpITJICHHS BOJICBUSBICHHSIM
nepkaBu y (opmi 3aKOHY camMoOi MOXJIMBOCTI TPETEHCHKOTO PO3IJISTY, BU3HAHHS
OPUIHATUX BHACTIZOK TPETEHCHKOTO pO3MIISIAY PIlIeHh NUISXOM  HaJIaHHS
MOJKJIMBOCTI 1X MPHUMYCOBOI'O BHUKOHAHHS, a TOMY ii IOJIO)KEHHS 3arajioM MO>KHa

BIJIHECTH JI0 MPOIIECYaTbHOI TeOPii.
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[lpuxunpHuku aBTOHOMHOI Teopii aBTopcTBa K. ProbGemnen-Zesimm
(Jacqueline Rubellin-Devichi), mo BuaHKIa y 60-x pokax XX cT., HC BH3HAIOTh
MOJIOKEHb TOMNEPEIHIX TEOopi Ta BBaXKAIOTh TPETEHCHKUM CyJl OPHUTIHAIBHOIO
CHUCTEMOIO, TOBHICTIO BUIBHOIO SK BIJ JOTOBIPHUX, TaK 1 BiJI IPOIECyaIbHUX
€JIEMEHTIB, a HOT0 MpaBoBa MPUPOa MOKe OyTH BU3HAUEHA JIUIIE BPAXOBYIOUU METY
Ta peajibHy KOPUCTh, TOOTO Ti rapaHTii, ki HEOOX1JIHI CTOpOHAM, 1100 HE 3BEpTaTUCS
3a BHpIIIEHHAM CHOpPY A0 JepxkaBHoro cyay [18, c.67]. 3BuuaiiHO, BaxKKO
MOTOAUTHUCH 3 JAHOI TOYKOIO 30PY, OCKUIBKM TPETEHCHKHM pO3IJsii B yMOBax
YUHHOI'O 3aKOHOJaBUOTO PETYIIOBaHHS HE HAOYB III€ TUX O3HAK, K1 BKa3yBajau O Ha
MOBHY BIJICYTHICTh XapaKTEPHUX MJi TPETEUCHKOrO Cyay Ta TPETEHUCHKOI Yroau
JIOTOBIPHUX 1 MPOILIECYaJIbHUX E€JIEMEHTIB, OCKILJIbKU MPU YKJIAJE€HHI Ta BUKOHAHHI
TPETEIChKOI YroJau, OKpiM MoJIokeHb 3akoHy Ykpainu «lIpo Tpereiiceki cyam»,
BUKOPUCTOBYIOTBCS 3arajibHl IOJOKE€HHS JIOTOBIPHOTO IpaBa, a (PakT yKiIaJeHHS
TaKoro pojay yroau OOOB’SI3KOBO TATHE HACTAaHHS BHU3HAYCHUX 3aKOHOJIABCTBOM
npouecyanbHux HachiakiB. Ha gymkxy O. O. BuHorpamoBoi aBTOHOMHA Teopis
PaBOBOI MPUPOAU TPETEHCHKOrO CyAy B3arajii He MOXK€ OyTH BH3HAHA TEOPIEIO
MPaBOBOI MPHUPOAM 1 Ma€ MPABO HA CAMOCTIMHE ICHYBaHHS pa3oM 3 BU3SHAHHSM Teopii
sui generis [46, c. 22].

HacrtynHoro Teopi€ro mpaBoBOi IPUPOAN TPETEUCHKOTO CYy € BUOKPEMIICHA B
paMKax MDKHApOJHOTO MPUBATHOIO MpaBa BIAHOCHO MIKHAPOAHOTO KOMEPLIMHOIO
apOiTpaXy KOHIemis Sui generis (ocoOauBoro pojay) abo 3MimiaHa Teopis
TPETEHChKOrO0 Cyay, SKOi 1 JOTPUMYIOTbCA OUIBIIICTh CYYaCHHUX aBTOpIB
(B. M. Anypos [29, ¢. 39, 138], O. O. Bunorpamosa [46, c.20], C. M. JleGenes,
C. B. Hixomokin [113, c¢. 28], 1O. /1. IIputuka [139, c. 101], Tx. Caiicce-Xoin [8,
c. 195], I'. A. Lipar [209] Ta in.). Jlana Teopis moeaHye y cobi Oe3cmipHi Te3n
JIOTOBIPHOT Ta MPOIIECYaTbHOT TEOPii Ta BU3HAYAE TPETEHCHKY YTOy Ta TPETEHCHKHIA
Cyl y SIKOCTI 3MIIIAaHUX I1HCTUTYTIB, IO TOEIHYIOTh SIK MaTrepiaabHO-TIPaBOBI
(oroBipHi), TaK 1 MPOIECYaTLHO-TIPABOBI €IEMEHTU. Tak, MUTaHHS, 10 CTOCYIOTHCS
YKJIaJIeHHSI TPETEeHChKOT YrOu, LIMBUIBHOT J11€31aTHOCTI CTOPIH TOIIO, BUPILIYIOTHCS
Ha 3arajlbHUX 3acajiax IMBIIHLHOTO, 30KpeMa 1 JOTOBIPHOTO, TIpaBa, OJIHAK BXKE CaM

TPETEHUChKUI PO3TIIA] 31 BCIMA MOro ejJeMeHTaMH, SIK-TO MpeJa’ SBJICHHS I030BY,
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PO3TJIsi/ CTIOPY, BUKOHAHHS PILIEHHS Ta 1HIIE € BikKe cEeporo MPoleCcyalbHOT0 MpaBsa,
32 BUHSTKOM OCOOJIMBOCTEH, IO XapakTepHI AJsl TPETEHCHKOTO Cyay: BH3HAYAIOUU
apOITpak KOMIUIEKCHUM MaTepialibHO-TIPOIECYAIbHUM TPABOBUM 1HCTUTYTOM,
C. M. JleGeneB posrisgae apOITpakHy Yroay sIK JOMOBJIEHICTb, IO Mae
MaTepialbHO-TIPaBOBI Ta MPOIECYaJbHO-TIPABOBl BJIACTUBOCTI, Ta BKa3ye Ha
HasBHICTh B HIH €JEMEHTIB JIOTOBIPHOTO IMOPSJKY IIOAO0 CBOIO TOXOHKEHHS 1
IpOIeCyaIbHO-TIPABOBOTO TMOPSIIKY IIOJ0 CBOTO FOPUCIUKIIHHOTO Xapaktepy [102,
c. 65].

TakuM 4YHWHOM, €IMHOTO PO3YMIHHS TMPABOBOI MPUPOAN TPETEUCHKOTO CyIy
cepell HayKOBLIB He IcHye. HallOupl1 oOrpyHTOBAaHOIO BUAAETHCS 3MilllaHa Teopis,
OCKUIBKM caM€ €0 TEOpIE HaWOLIbIl TOBHO Ta BCEOIYHO OXOIUTIOKOTHCS
XapaKTepHI O3HAKU TPETEHChKOT YroAw, Ha SKYy MOMIMPIOIOTHCS 3arajlibHi HOPMH
LIMBUIBHOTO TpaBa (UMBUIBHO-IPABOBUM €JIEMEHT), OCKUIBKM BOHAa (DAKTUYHO €
0araTroCTOpOHHIM aKTOM (JOTOBOPOM) JIEKUIBKOX 0CI0 — CYyO’€KTIB LHUBUIBHOTO
mpaBa, SKMM IpUTaMaHHa CBOOOJA BOJICBHSBJICHHS Ta IOPUIWYHA PIBHICTh. A 3
1HIIOrO OOKY, BUXOJSYH 3 MPEAMETY TAaKOro J0rOBOPY, METOK CTOPIH € HAaCTaHHS
came IpoleCyalbHUX HACHIJKIB (CaM TPETEHCHKHI MPOIeC B MIMPOKOMY PO3YMIHHI,
10 BKJIFOYA€E BC1 CTaii BiJl (OpMyBaHHS CKJIay TPETEUCHKOTO CYIy, 0 BUHECEHHS
HAM pIINICHHS, MOJXJHUBOCTI HMOro OCKap)KeHHs Ta BUKOHaHHA). Kpurepiem
pPO3MEXKYyBaHHS ~TaKUX  MarepiaibHUX Ta  MPOIECyaJbHUX  MPaBOBIIHOCHH
B. M. AHypoB NponoHye BBaKaTU MOXJIUBICTb 3A11ICHEHHS BOJIEBUSBIICHHS TPETHOIO
ocoboro (apOiTpakeMm, KOMIIETEHTHUM CYJOM TOILO), SIKE€ XapaKTepU3yEThCS
NPIOPITETHICTIO, OCTATOYHICTIO, Ta BIJ SKOrO 3aJ€KUTh BUHUKHEHHS, 3MIHA Ta
IMPUITMHEHHS MIPaBOBITHOCUH MK YYaCHUKAMHU TPETEHCHKOTO PO3TIIsiay, TOOTO y pasi
HAsSIBHOCTI TaKOl MOXJIMBOCTI, TakKi MPaBOBITHOCHHU BBAXKAIOTHCS MPOIIECYaTbHUMU
[29, c. 39, 138].

Xo4a OCHOBHUM HEIIOJIKOM 3MIIIaHOi TEOpii 3aJUIIAEThCS HEIOCKOHAJIE Ta
HEYITKEC BU3HAYCHHS Ta PO3MEKYBaHHsS MaTepiaJbHO-TPABOBUX 1 MPOIECyaTbHO-
MPaBOBUX EJIEMEHTIB, 3 OIJISAY Ha JUHAMIYHICTh TPETEUCHKOTO PO3IIISIAY, HOTO
BaplaTUBHICTh (OCOOJIMBO IIOJO0 MIXKHAPOJHOTO KOMEPIIIHHOTO apOiTpaxy, KU 3

OrJISiAy Ha YCKIATHEHICTh CHOpPY IHO3EMHHUM €JIEMEHTOM, Mae€ BinOyBaTUCS 3a
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HOPMaMH MDKHApPOJHOTO MPHBATHOTO TIpaBa) caMe 3MilllaHa Teopis IO3BOJISIE
JOCTIANTH 1 OMUCATHU TPETEHCHKUN Cy/ Ta TPETEUChKY YroJy TaKUMH sSIK BOHU €, 0e3
MITYYHOTO BHUOKPEMJICHHS a00 JIMIIE JOTOBIPHUX JMCIIO3UTHUBHUX, a00 JuIle
npoliecyalbHUX IMIEPATUBHUX O3HAK.

Heabusiky 3HauymIicTh y TpeTeHChKOMY PO3TJISi/Il BiIIrParOTh HOTO MPUHIIUIIH,
K1, O€3MepeyHo, TICHO MOB’s3aHl SK 13 3arajJlbHONPABOBUMHU MPHUHIIUIIAMH, TaK 1 3
MPUHIIMIIAMH, XapaKTEePHUMHU JJIsi IUBUIBHOTO TMPOIECY, OAHAK MPHU LOMY MaloTh
CBO1 OCOOJMBOCTI, 110 3YMOBJICHI MPaBOBOIO MPHUPOJOI0 TpeTeichkoro cyny. Tak,
KO IUBUIBHUM TPOIEC, AK ISUIBHICTh JIEPAKABHOTO CYAY 3 PO3MJISIAY IUBUIBHO-
MIPaBOBOTO CIIOPY, YITKO BPETYIHOBAaHWN KOHKPETHUMH BHMOTaMHU 3aKOHOJIaBCTRBA,
Bl SIKUX CyJ Y4 CTOPOHM B OUIBIIOCTI BUIAQAKIB HE B 3MO31 BIJACTYNUTH, TO Y
TPETEUChKOMY pO3TJIS[I CaM€ Ha IMiJICTaBl HOTO MNPHUHIMIIB, 32 BUKIIOYCHHSIM
HE3HAYHO! KUIBKOCTI IMIEPATHUBHUX HOPM, OYyAYEThCA caMa MpOLEAypa PO3IIsLy
CIIOpy, OCOOJIMBO II€ CTOCYETBCS TpeTerichkoro cyay ad hoc, B sSKOMy CTOpOHH
MaKCUMAaJIbHO BlJIbHI Y BCTAHOBJICHHI OCOOJIMBOCTEN MPOLIETYPH PO3IIIS LY.

BianoinHo no cr.4 3akony Ykpainu «IIpo Tpereichki cyam», TpeTenchki
CYJIl YTBOPIOIOTHCS Ta JIIFOTh HA TaKWUX MPHUHIUIAX: 1) 3aKOHHOCTI; 2) HE3aJIEeKHOCTI
TPETEHCHKUX CYJIIB Ta MIAKOPEHHS 1X TUIHKM 3aKOHOBI; 3) PIBHOCTI BCIX YYaCHHKIB
TPETEHCHKOTO PO3MIISIAY Tepes] 3aKOHOM 1 TPETEeHChKUM cynoM; 4) 3MarajibHOCTI
CTOpIH, CBOOOJIM B HAa/JIaHHI HUMHU TPETEHCHKOMY CYJy CBOIX JOKa3iB 1 y JOBEIAECHHI
nepes CyaoM iX TMEPEeKOHJIMBOCTI, S5) O0OOB’S3KOBOCTI [IJIi CTOpPIH PIIICHb
TpeTeUCchbKOro cyay; 6) OOpOBUIBHOCTI yTBOPEHHSI TPETEHCHKOTO  CYIY;
7) 1OOpOBUTBHOI 3rOIM TPETEHCHKUX CYAJIB HA IXHE TPU3HAYCHHS YU OOpaHHS y
KOHKpETHIN crmpaBi; 8) apOiTpyBaHHS; 9) camMOBpsSIAYBaHHS TPETEHCHKUX CYJIIB;
10) BceOIYHOCTI, MOBHOTH Ta OO’€KTHBHOCTI BHpIIICHHS cropiB; 11) crpusHHs
CTOPOHaM y JOCATHEHHI HUMHM MHPOBOI Yroau Ha OyIb-siKii cTajii TpeTeHChKOro
pO3TIsAY.

Opnak 3 aHami3y IHIIUX CTaTed JAHOTO 3aKOHY JOJATKOBO MOKHA BUIIIUTH
HACTYTHI MPUHIIAIIN:

1) nmucmo3utuBHOCTI. HameBHe, 1e¢ OJMH 3 HAWTOJOBHINIMX MPHHITUIIIB

TPETEHCHKOr0 PO3TISAY: SKIIO B IUBUILHOMY IPOILIECYaJbHOMY 3aKOHOJABCTBI MiJl
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UM TPUHIMIIOM pO3yMIETbCA PO3MIISA] LMBUIBHOT CIpaBUd HE IHAKIIE SK 3a
3BEpHEHHSM 0CcOOU B MEKax 3asBJICHHX HEI0 BUMOT 1 Ha MiACTaBl JOKa3iB CTOPIH Ta
IHIIUX 0cC10, sIKI OepyTh y4acTh Yy CIIpaBi, a TaKOX MPABO OCOOM PO3MOPAIHKAETHCS
CBOIMU MpaBaMH MO0 MPEAMETa CIIOPY Ha BIACHUM PO3CY[, TO HIOJI0 TPETEHUCHKOTO
pO3MIISIly JTMCIIO3UTUBHICTH TPOSIBISETHCS 1€ HA CTali YKIAJIEHHS TPETEUCHKOT
yroAu, B PE3yJbTaTi 4YOr0 CTOPOHU MOXKYTh CTBOPUTH YHIKaJIbHY MPOUEAYPY
pO3TIIsiay, sIKa HaMOLIbIle BIANOBIIAE iXHIM 1HTEpecaM, a TaKoXX oOpaTH MOCTIMHO
JTIFOYM Y TUMYacoOBO CTBOPEHHUM TPETEUCHKUN CyJa, TNEPCOHAIBHUN CKIaJ
TPETEUCHKOTO CYyly TOLIO;

2) rIacHOCTI, SIKMM O3HAYae, 10 3a BIJICYTHOCTI BUCYHYTOI'O Xo4da O OJIHIEIO
CTOPOHOIO 3alepedeHHs MPOTH BIAKPUTOTO PO3TIISAY CIPABH TPETEHCHKUM CYJIOM 3
MOTHBIB JIOJiep>KaHHsI Ta 30€peKEHHS KOMEpIiiiHOT a00 OaHKIBCHKOI TAEMHUIII YU
3a0e3nedeHHs] KOH(D1IeHIIMHOCTI 1H(pOpMAIlii, CipaBa PO3IIIAJAETHCA Y BIAKPUTOMY
3acigani (ct. 29);

3) KOH(IIEHUIMHOCTI, OKpPIM 3a3HAYEHOI BHUINE MOXJIMBOCTI 3aKPUTOTO
O3Sy CIpaBH Y pa3l HAIBHOCTI 3alepeueHHs Xxoda O OJHIEl 31 CTOpPiH, O3HAYAE
nepeadadeHy cr. 32 3aKoHy 3a00pOHY TPETEHCHKOMY CYY, CYJIJII TPETEHCHKOTO CYIy
06e3 3rogu cTopiH ab0 iX TMPaBOHACTYNHUKIB PO3rOJIONIYBAaTH BIIOMOCTI Ta
iHdopmarliito, MO cTramd iM BiIOMI MiJ Yac TPETEMCHKOTO pO3MIISIAY, a TaKOX
3a00pOHY BUMAaraTu BijJ TPETEUCHKOrO CYJJ1 HaJaHHS JIOKYMEHTIB, BIJOMOCTEH Ta
1H(popMaIlli, SKUMHU BiH BOJIOAIE Y 3B’SI3KY 3 TPETEUCHKUM PO3IJISAIOM CIpaBH, KpIM
BUIIAJIKIB, MepeadaueHnx 3aKoHaAMU YKpaiHu. TakuM 3aKOHOJAaBUYO BCTAHOBJICHUM
BIJICTYIIOM BI1Jl IPUHLMITY KOH(PIAEHIIHHOCTI € SIK pa3 MOXJIUBICTh KOMIIETEHTHOIO
CyJly 3a KJIOMOTaHHSIM OJHI€T 31 CTOPIH BUTpeOyBaTH MaTepialii TPETEUCHKOI CIIpaBu
3 MOCTIWHO IF0YOT0 TPETEHCHKOTO CYY.

Cranom Ha TtpaBeHb 2016 poxy, 3rimHO 3 JaHUMU EIUHOTO PEECTPY
rpomMajchkux ¢opMyBaHb MiHiCTepCTBA IOCTHUINT YKpaiHu B YKpaiHi 3apeecTpoBaHO
Oinpire 510 Tpereiichbkux cymiB [77], omHaK pi3Ke 3POCTaHHS MOMYJISIPHOCTI
TpeTeiickkoro posrisgy 'y  2004-2010 pokax michas  3BYKEHHS — TEPENiKy
apOiTpabebHUX CIIOPIB B3araii maike mpunuHWIOCA. OCKUTBKY TPETEHCHKI CyId HE

CTAHOBJISAITh MEBHOI CUCTEMH, a OPraHd TPETEHCHKOTO CaMOBPSAYBaHHS Hapasi He
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JIOCUTh aKTUBHO 3aiMaIOTHCS MyOIIYHUM MOIIMPEHHSIM 1]1el TPETEHChKOTr0 PO3IIIsIay,
y3arajJbHEHHSM Ta aHAII30M TPETEHCHKOI MPAKTHKH, BCTAHOBUTH TOYHY KIJIBKICTh
CIIPaB, IIOPIYHO PO3TISHYTUX TPETECHCHKUMHU CyJaMu BKpail Baxkko. Jlesiki mpubnaun3Hi
00CATH TPETEHCHKOTO PO3TIISAY MOXKHAa BCTAHOBUTU 3 Yy3arallbHEHHUX 3BITIB CYHAIB
NEepIIoi 1HCTAHLII MpPO PO3TISL] CHpaB y MOPSAKY LHUBUIBHOTO CYJIOYMHCTBA 32
dbopmoro Ne2-11, sixi 3 2012 poxy BKIIOHAIOTh JIaH1 IIOA0 MPOBAKEHB, MTOB’I3aHUX 3
tperericbkuM posrisimom [183]. Taki 3BiTH, OueBHIHO, HE Big0OpakalOTh peaabHOT
KUTBKOCTI PO3MVISIHYTHX TPETEHCHKUX CIOPIB, OCKUJIBKH YacTHHA PIIICHb MOTJIa OyTH
BUKOHAaHA B JOOPOBUILHOMY MOPSAJKY UM 3allIKaBJIEHI 0COOM HE 3BEPTAIUCS O CYyAY
32 OCKapKEHHSAM pilleHHs a00 3a 3a0e3MeUYeHHsIM MOro MPUMYCOBOTO BHUKOHAHHS.
Jns  3’scyBaHHS yMOBHOTO  BIJCOTKY PO3BAaHTaXCHHA JEpPKABHUX CY/IiB
MPOIMOHYETHCS AOJATH 10 KUIBKOCTI PO3IVISIHYTUX Y 3BITHOMY IMEploAl IO30BIB
KUTBKICTh PO3TJISTHYTUX 3asB Ha BUJa4y BHUKOHABYOIO JOKYMEHTa Ha MPUMYCOBE
BUKOHAHHS PIIMIEHHS TpeTeWchKoro cyay (Tak, HIOM IIl CIOpPU PO3MIISAAIUCS
JIep’KaBHUMU CyJlaMH) 1 3 111€i 3arajbHOI CYMU BUpaxyBaTH BIJICOTOK TaKuX 3asB.

SIK BUJIHO 3 HaBEJEHUX CTaTUCTUYHMX JNaHuX (Talmums 1), 3a ocTtaHHI POKH
NUTOMa Bara 3BE€pPHEHb 3a BHUJAYOI0 BUKOHABUOT'O JIMCTA HA PILICHHS TPETEHCHKOIO
Cyly 3pocTajia, Xo4ya BIJCOTOK PO3BaHTAXECHHS JEPKABHUX CYHIB B IIJIOMY
3QJIMIIABCS HEBEIUMKHUM: B Mexkax 1,23—2,45%. 3 4yoro MokHa 3p0OMTH BUCHOBOK, IO
OCKIIBKM 3aCTOCYBaHHS TPETEHCHKOTO PO3TISAY HE € IIMPOKO MOIIMPEHHM, HE
BUKOHYEThCA MOro «ImyOsliuHa» (QYHKIS — PO3BAHTAXKEHHS JEpPKABHOI CYAO0BOi
cucremu. Kpim TOro, BaXKITMBUMU BUCHOBKAMH 3 TaKUX CTATUCTUYHUX JaHUX TaKOX
MOXYTh OyTH TBEp/UKEHHS MpO Te, IO KIIbKICTh 3BEPHEHb 3 3asBaMH PO
CKAaCyBaHHsI PIIIEHHS TPETEHChKOIO CYyJQy € HE3pPIBHSHHO Majol0, MOPIBHSHO 3
KUIBKICTIO 3asiB MPO BHJIa4y BUKOHABYOTO JINCTA HA MPUMYCOBE BUKOHAHHS PIIlICHHS
TPETEUCHKOrO CyAy, TOOTO MEPEBAKHO PIILIEHHS TPETEUCHKOrO CyAYy CTOpPOHAMH UM
TpPEeTIMH 0cOOaMHM HE OCKap)KyeTbcs. B Tol ke uvac, cyau piAKO BIAMOBISIIOTH Y
BH/Ia4l BUKOHABYOTO JIMCTAa HA MPUMYCOBE BUKOHAHHS PILICHHS TPETEUCHKOIO CYIy,
0 CBIAYUTH MPO BIJIMOBITHICTh TPETEHCHKOTO PO3TIISAY Ta TPETEHCHKOTO PIIICHHS

BHUMOTI'aM, IO BUCYBAIOTHCA 1O HUX 3aKOHOJAaBCTBOM.
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OxpiM pO3BaHTaXCHHS JEpKAaBHUX CY/iB, 3a3BHYail BHUAUISIOTBCA Takl
nepeBarn TPETEHCHKOTO pO3Msiay: 1) omepaTHMBHICTH BUPINICHHS CIOpY; 2)
OCTATOYHICTh PIMIEHHS TPETEHCHKOTO CYIy, OCKap>KEHHsI SIKOTO MOJKJIMBE JIUIIE Y
BUIAJIKaX, MepeAdaueHux 3aKOHOM; 3) HIDKUYMNA pO3MIp TpETeHChKOro 300py Y
MOPIBHSHHI 3 CYJOBUM 300poM; 4) MOXKIHBICTb BHOOPY MICI PO3IJISAY CIIOPY Ta
MEPCOHAIBLHOTO CKJIAJy TPETEHCHKOTo Cy.y, 10 Oyae po3risiaaTa crip; 5) Olablie
MO>KJIMBOCTEH JJIS CIIPUSIHHSA CTOpPOHAM B YKJIaJ€HHI MUPOBOiI yrojau; 6) mpocroTa
oOpMIICHHS JIOKYMEHTIB Ta NPOLEAYPH BUPIIICHHS CIOPY; 7) KOH(IICHIIHHICTD
TPETEHCHKOTO PO3IIISAY, OCKUILKH MTPOXOIUThH 0€3 CTOpOoHHIX 0c¢id [52, ¢. 154].

OpnHak HasABHICTh BKA3aHUX BHIE IMepeBar 3e0UIbIIOTO 3aJE€KUTh BT
PErJIaMEHTIB MOCTIMHO AIF0YMX TPETEUChKUX CY/IIB Ta TPETEHCHKOI Yroau, YKIaAeHOl
ctopoHamu. Tak, 3akoHoM Ykpainu «IIpo TpeTeichki Cynu» BKa3aHO, IO PO3IJIAN
CIpaB TPETEUCHKUM CYJOM HE OOMEXEHUM OyJb-IKMMH CTPOKaMH, SIKIIO 1HIIE HE
BCTAHOBJICHO PETJIAMEHTOM TPETEHCHKOTO cyay abo TpeTelchkorw yromaoro (cr. 33).
BianoBigHo 1o nmanoi crarti, PermamentoM IlocTiHO Mit0YOTO TPETEHCHKOTO CYIy
npu ToproBo-mipomuciioBiii nanari Ykpainu (mam — TIIII Ykpainu) BcraHoBieHoO,
10 CTPOK TPETEHCHKOTO PO3TJIsiy HE TOBUHEH IepeBullyBaTi 60 KajleHIapHUX JTHIB
3 nHA (opMyBaHHSI TPETEUCHKOTO CyNIy, XO4a MOXE OYTH TMPOJIOBKEHUN YXBaJIOIO
rojoBu [loCTIiHO MAiIOYOTO TPETEUCHKOTO CyAy 3a MOTHBOBAaHUM 3BEPHEHHSIM
TPETEUCHKOTO CYJly UM 3a CIUIBHOK MUCHMOBOIO 3asIBOIO0 CTOPIH, ajie HE OUIBII K Ha
30 kanenmapHux JHIB. B Toil ke yac, 3aKOHOJABCTBOM HE BCTAHOBJICHO OYy/b-SKU
e(eKTUBHUX 3ac00iB BIUIMBY Ha HEJOOPOCOBICHI CTOPOHY UM TPETEHCHKHUMA CyH, IO
3aTATYIOTh PO3TJS] CIpPaBH, HE 3aKPIIUICHO TaKOXK 1 MOXJIMBOCTI MPUMUHEHHS
TPETEUCHKOTO PO3TJSAY UM BHU3HAHHS TPETEHCHKOTO PO3IISINY TaKUM, IO HE
BiIOYBCS, Y pa3i MEPEBUIIIEHHS CTPOKY PO3TIISAY CIPABH.

[Ilomgo po3mipiB TpeTeichKOro 300py CIiJ 3a3HAYMTH, IO BIAMOBIIHI CTABKH
TPETEHCHKOTO 300py Yy TMOCTIHHO MJIIOYUX TPETEUCHhKUX CyJaX 3aKpilLTIOIOTHCS
MTOJIOKEHHSIM PO KOHKPETHUM TPETEUCHKUU CYJ, WOr0 PETIAMEHTOM YH OKPEMUM
MOJIOKEHHSIM TIPO BUTPATH Ta BU3HAUYAIOTHCS MO-PI3HOMY, BUXOASMYH SIK 3 XapaKTepy
MO30BHUX BUMOT (MaifHOBI Yd HEMaWHOBI), TaK 1 BIJ KUIBKOCTI TPETEHCHKHUX CYJIIB,

[0 po3MIsiAaroTh crpay. Tak, Hanpukian, [locTiiHO Airouuii TpeTEHChKUN CyI TIpU
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Acorriarii ykpaincbkux 0aHkiB (manmi — AYB) Bu3Ha"ae po3mip TpeTernchKoro 300py
3a MO30BHUMH 3asBaMU MalHOBOTO XapakTepy 3 IiHoio mo3oBy a0 30 000 rpH. y
po3mipi 80 rpH. Ta 1,5% Big cymu no3oBy, Buiie 30 000 rpH. — 400 rpH. Ta 1% Big
CyMH T030By, aiie He Oumpmie 1 500 HeomogaTKoBYBaHMX MIHIMYMIB JOXO/IIB
rpoOMajisiH; 3a [030BaMM HEMAWHOBOTO  XapakTepy — Yy pO3Mipl cTa
HEOMNOJIATKOBYBAHUX MIHIMYMIB JI0XO/IB TPOMAJISIH, IPU YOMY TOHOpPAp TPETEHChKHUX
CYIUIIB BXOIHUTh JI0 CYMH TpeTeichkoro 300py [128].

[Ipu mojganHi M030BHOI 3asBU 70 ITOCTIHHO 11I0Y0T0 TPETEHCHKOTO CYIy IpH
TIIIT Ykpaiau mepenbadeHo JuIe CIUIaTy peectpariiiaoro 36opy y po3mipi 1 000
TpH. HE3aJIeKHO BiJ IIHU MO30BY, & CyMa BUTPAT TPETEHCHKOTO CYIy, SKa BKIIOYAE
TpeTeiicbkuil 301p, TOHOpap TPETEHCHKUX CYIAIB Ta IHIII BUTPATH, MOB’SI3aHI 3
PO3TIIAIOM CIIPAaBH TPETEHCHKUM CYJIOM, BKa3y€ThCS B YXBajll TOJIOBH TPETEHCHKOTO
CyJly TIpO TIOPYIIICHHS TPOBADKEHHS Y cripaBi. Po3Mip Takux BUTpaT BU3HAYAETHCS 3a
nudepeHIIioBaHOIO MIKAIOK0 B 3aJIEKHOCTI Bl CyMU MaiiHOBOI BUMOTH Ta CKJIAJa€
B 5 000 rpH. g0 23 000 rpH. Ta nogatkoBo 0,5% Bija LIHU MO30BY, IO MEPEBUIILYE
1 000 000 rpH. Y pa3i po3risay crpaBu TPETEHCHKUM CYIOM Y CKJIai TPhOX CY/IIB,
3a3HauYC€Ha CcyMa JoAaTKoBO 30umblnyeTbest Ha 20%. Burtpatu TperelicbKoro cymy
II0JI0 TTO30BHUX BHUMOT HEMAWHOBOTO XapakTepy, 30KpeMa, BUMOT NPO YKIIaJIaHHS,
3MIHYy Ta pO3IpBaHHS JOTOBOPIB (KOHTPAKTIB), a TaKOX BU3HAHHS HEIIACHUMU
JOTOBOPIB (KOHTpakTiB) ckiaanarTs 5000 rpH. [129].

OTxe, pU yKJIaJAEHHI TPETEHCHKOI Yrold CTOPOHH MOXYTh OOMpaTH TOM
MOCTIHO AIIOYMI TPETEHUCHKHUI Cyl, pEeriaMeHTOM SIKOrO BCTAHOBJIEHI MPUUHSTHI
CTaBKHU TPETEHUCHKOTO 300DY.

MoxJuMBICTh ~ OOMpaHHSI  MICHS  TPETEUCHKOTO  PO3TJSAy  CaMOCTIHHO
CIpaBeIMBa TUTHKU JIJIsl TpeTeichkuX cyaiB ad hoc B cuty monoxens cr. 30 3akoHy
VYkpainn «[Ipo Tpereiickki cyau», BIAMOBIAHO OO0 $KOi MICIIEM TIPOBEICHHS
TPETEHCHKOTO PO3TIISAAY CIpPaBH y TMOCTIHHO MJIIOYOMY TPETEUCHKOMY CyAl €
MICII€3HAXO/HKEHHS 1IhOTO TPETEHChKOTO CymIy, a y TpeTeiichkomy cyai ad hoc —
BU3HAYAETHCSI TpeTehchkoro yronoro. [lo’si3ano me 3 BHecenumu y 2009 pori
3MIHAMHU [0 3aKOHOJIaBCTBA, SKUMH OYyJIO CKAaCOBAHO IIOJIOKEHHS 3aKOHY, IO

HaJaBajd MOKJIMBICTh BCTAHOBJIEHHS MICLSI pO3MVISIAY CHOPY PEriaMeHTOM
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TPETEHCHKOTO CYAy UM TPETEUCHKUM CYIOM 3 ypaxXyBaHHSM YCiX 0OCTaBHH CIpPaBH,
30KpeMa, XapakTepy CIPaBH, 3pYIHOCTI OOPAHOTO MICIIS TPETEHUCHKOTO PO3TIISALY IS
CTOpIH Ta CKJaay TPEeTeHChKOro cyay. TakuM 4YMHOM, 3aKOHOJABEllb YHEMOXINBUB
3JIOBKUBAHHS Y MUTAHHSIX BU3HAYEHHSI KOMIIETEHTHOTO CY/y 3 MPUB’SA3KOIO 10 MICIIs
pO3MIISIy CHOpaBU IOJAO BUJA4l BUKOHABYUX JIUCTIB YW OCKAPXKEHHS PIIICHHS
TPETEHCHKOTO Cyay, KOJM HEAOOPOCOBICHOIO CTOPOHOIO MOTJHM TMOJABATUC
BI/IMOBIAHI 3asiBU SIK 3a MICLIEM peecTpallii TPeTeHCchKOro Cyay, Tak 1 3a MicleM
peaIbHOr0 MPOBEJEHHSI TPETEUChKOTO po3risiay. B Toi ke uac, gaHa HOpMma He
no30aByisie  CTOpiH TpaBa 00OpaTh TMOCTIMHO  JiIOUYMM  TPETEUCHKUM  CYJ,
MICII€3HAXO/[KEHHS SIKOTO € HAaUOIbII 3pYyYHUM JJIsl CTOPIH.

[Ilogo HU3BKOI MOIMYJISIPHOCTI TPETEMCHKOTO PO3IISAAY UMBUIBHO-IIPABOBUX
CIOpIB MOKHa C(OPMYJIIOBAaTH HACTYIHI NMPUYMHU: 1) HU3BKHI pIBEHb MPaBOBOI
KyJIbTYpU Ta MPaBOBOi CBIJIOMOCTI CYCHUIbCTBA; 2) HecTaOlIbHAa EKOHOMIYHA
CUTyallisl B KpaiHi; 3) HEOOI3HAHICTh YYaCHHUKIB LMBUIBHUX IMPABOBIIHOCUH IIOJO
JISTIBHOCT1 TPETEHCHKUX CYIB, IXHBOTO MICII B CUCTEMI IOPUCIUKIIIMHUX OpraHiB;
4) 3HaYHUKA PO3MIp TpETEHChKOro 300py Ta IHIIMX BUTpaT, IOB’SI3aHUX 3
TPETEHCHKUM PO3TIIAIOM, 32 BIJICYTHOCTI MUIBT Yy iX CIUIaTi; 5) mMOOOOBaHHS OO
YIEPEIIKEHOTO PO3IIIAY CIIPaBU TPETEHCHKUM CYAI0M; 6) 3aHaATO MIMPOKUIA TIEPEITiK
CIOpIB, BHUKIIOYEHHX 3 KOMIETEHIll TpETEeHChKOro cyay; 7) MOXKIIUBICTD
OCTIOPIOBAHHS TPETEHUCHKO1 yroju; 8) BiICYTHICTh €(PEKTUBHOTO MEXAHI3MY BKHUTTS
3ano00DKHUX 3aXOJIB y TPETEUCHKOMY PO3TJIsii, B TOMY YHUCII MO0 3a0e3MeUeHHS
no30By; 9) HEOOXIOHICTh MOJAHHSA 3aiBH JO KOMIIETEHTHOIO CyAy 3 METOIO
3BEPHECHHS PIIMICHHS TPETEHCHKOTO Cyay 10 IMPUMYCOBOTO BHKOHAHHS MIISTXOM
BHUJIaul BUKOHABUOTO JHcTa; 10) MOXIMBICTH ameNsIifHOTO Ta KacalliHOro
OCKap>KeHHsI yXBaj CyJIB 3arajbHOi IOPUCIUKIII TIOJ0 BIAMOBH Yy BHAadl
BUKOHABYOTO JIUCTAa HA MPUMYCOBE BUKOHAHHS TPETEUCHKOTO PIIICHHS, yXBall 3a
pe3ysbTaTaMy OCKap>KEHHS PIIIICHHS TPETEUCHKOTO CYITy.

BpaxoByroun HaBe/eHI YAHHUKH, @ TAKOXK 3 OTJISIY HA HAJaHHS TPOMAITHAMHU
nepeBar came CyJI0BOMY PO3IJISITY, JACSIKUMHA aBTOPaMHU MPOMOHYETHCS BITMOBUTHUCS
BiJl TIOJAJIBIIOTO PO3BUTKY BUPIMICHHS TPETEHCHKUM CYJIOM ITUBLILHO-TIPABOBUX

CHOpIB, 30CEPEIMBILIN JISUIBHICT TPETEHChKOrO0 Cyoy TUIBKM Ha CHIPHHUX
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rOCTIOAPChKUX TpaBoBiAHOCHHAX [63, ¢.294]. OmHak Takuii paguKadbHUAN ITiIX1]
BCE OJIHO HE BHUPIIIY€E caMUX MPOOJIEM TPETEHCHKOTO PO3TIISALY, SKi € OJHAKOBUMH 1
JUTSL PO3TIISY IHUBUIBHO-TIPABOBUX CIIOPIB, 1 IS PO3TISAY TOCMOAAPChKO-TIPABOBUX
copiB. [ skmo mnepma-TpeTs npodiieMd € TIoOaTbHUMH JUIsl YKPaiHCHKOTO
CYCIIIbCTBA, a TOMY BHUpINIEHHS iX TICBHUMH TIPaBOBUMH 3aco0amMu B
KOPOTKOCTPOKOBIM MEPCIEKTHBI HEMOXKIIUBE, TO peliTa mpodjaeM oOyMOBJIEHI K pa3
IporaJiiHaMU Ta HEIOCKOHAIICTIO TIPABOBOTO PETYJIIOBaHHS, a TOMY MOXYTh OyTH

BI/IpiHIGHi IIJIIXOM BHECCHHS 3MIH J0 YHMHHOT'O 3aKOHOJaBCTBaA.

1.2. Icmopuynuii po36umox mpemeicbKo2o po32naoy

UUBLIbLHO-NPABOBUX CNODIE

K CTBepIKYyeEThCS, HaWaBHINIOW (OPMOIO PO3B’SA3aHHS CIOPIB 3a3BUYAl
Oynu caMoCy/, 3aCTOCYBaHHS CHJIA Ta CAMOYIIPABCTBO, OJJHAK TPETEHCHKUIN PO3TIISL
K CIOCIO pO3IJsiAy Ta BUPIMICHHS LHMBUIBHO-TIPABOBUX CIOPIB OyB BIIOMHN WIE Y
cTapoJaBHbOMY CBITI. [locTymnoBuii nepexija BiJ 0COOMCTOI poO3IpaBu J0 JIOTOBIPHOTO
BUPIIIEHHS CIIOPY HA AYMKY OUIBIIOCTI JOCTIAHUKIB OCTATOYHO 3aBepIiryeThes Ao Il
TUCSIYOJITTA 10 H. . y BaBumonii, 1o X cT. 10 H. . B [laBHbOMY €THIITI, 10 €NOXHU
I'omepa (XI-IX ct. cT. mo H.e.) y HaBniit I'pemii Ta y noictopuyHuii mepion actio
sacramenti (Vcr. noH.e.) y [laHbomMy Pumi 1 mepeaye BUHMKHEHHIO Camoi
JIep’KaBH, a OTXKe 1 AepkaBHUX cyniB [ 79, c. 25]. B enoxy 3BUua€eBOro mpasa i paHHi
dbopMu camMoro TPETEUCHKOrO CYJIOYMHCTBA 3a3BHYAM TakoX OyJu MOB’si3aHl 3
CaMOYIIPAaBCTBOM, OCKUIBKM «aBTOPUTET MOCOOHMKA — II€ MEepeayciM aBTOPHUTET
npyx6mu Ta kynaka» [111, c.83], a 3a0e3nedyeHHs BUKOHAHHS MPUCYIy apOiTpa
MOKJIaJIaocsl sIK Ha HBOTO CaMoro, Tak 1 Ha cTopiH. OCHOBHOI X METOIO TaKoOi
TUSTIBHOCTI OYyJI0 TNPUMHUPEHHS CTOpPIH, a BXKE JAPYTOpPSAHOI — BIJHOBJICHHS
CIIPABEJIUBOCTI, OCKUIBKH «IPUMHPUTEI B YMOBax OOpOTHOM 3a BWKMBAHHS
IUIEMEHI Ta BUCOKOI arpeCUBHOCTI MOT0 WIEHIB BUXOIWIN B MEPIIY YEPry 3 HACYIIHOT
HEOOX1THOCT1 BIAHOBUTU MUP Ta CTaOUIBHICTh Y IUIEMEHI 1 JHUII y APYTy 4epry — i3
CBOIX YSBJICHb IIPO HAJICIKHE Ta CrpaBeyinBe» [64, c. 84].

31 CTaHOBJIEHHSM TEPIINUX JEPXKAB, 1 SIK HACTIIOK — MEPIIUX CYyJTOBHX CUCTEM,

caMe HEOCKOHAIICTh CY/IOBOI CHCTEMH Ha MEPIINX eTarmax il pO3BUTKY CIIOHyKala
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CTOpPIH 1O 3aCTOCYBaHHS JIOCTYIHOTO 1 3BHYHOTO IM T[03aCyJOBOTO CIOCOO0Y
BUPIIICHHS CIOPY: JaBHBOTPEILKOMY MpaBy OyJo BIJOMO BHPIIIEHHS CIOPY 3a
nonomororo nocepeanukin (diaeteta). [Ipu mpomy icHyBaso aAB1 GopMH TPETEHCHKOTO
Cyly — TpuBaTHUHN (e CyniB oOMpald cami CTOPOHM) Ta JepKaBHUU (apOiTpu
oOMparch MIOPIYHO HUIIXOM KEPEOKYBaHHS 3 METOI0 PO3BAHTAXKUTH MaricTpaTiB
B OCOOMCTOTO PO3MIIAY 3HAYHOI KUIBKOCTI IMBUIBHUX cropiB). B pesynbrari
Takoro po3risiny (diactesia), SKM PO3MOYMHABCS 3 IPUMHUPHOI MPOLICAYPH — JIAJIOTy
(diallage), a y pa3i HEOOCITHEHHsS 3TOAM MIl 3aBEpIIyBaTUCS BHUHECCHHIM
000B’s13k0BOTO piteHHs (Krisis), CTOpPOHM MOIJIM HailOUIbII IOBHO BpaxyBaTH BIIACHI
1HTEpEeCH Ta JOCSTTH NMEBHUX B3a€EMHHUX JIOMOBJICHOCTEH, 10 TapaHTYyBAJIO CTIAKICTb
pilIeHHS 1 BIAKUIAJI0 HEOOXIIHICTh 3aCTOCYBAaHHS JOJATKOBUX CYAOBHUX IMPOLEAYD 1
npumycy [67, c. 24].

OpHak TpeTeMchbKUU PO3TIs] Yy NPUBATHO-NPABOBI cdepi Ha erami Horo
CTaHOBJICHHSI HE MOKHA BIJJOKPEMITIOBATH BiJl TPETEHCHKOTO PO3TIISAY MK MEPUIUMHU
nep:kaBHUMU yTBopeHHsMu: y JlaBuiid ['perii (VI cT. g0 H. €.), OkpiM Hainepiux
(GopM TpETEeHChKOTO pO3IJIsAy, 3HAHIIOB CBOE 3aCTOCYBAHHS IHCTUTYT MNPOKCEHII,
Ha3Ba SIKOTO TIOXOIMTH BiJ TIPEIKOr0 CJIOBAa «TOCTHHHICTB». MOro CyTHICTH
noJisiraja y JapyBaHHI MPEJCTaBHUKY 1HIIIOTO MOJica CTaTyCcy MpoKceHa (proxenetas)
3 METOI BCTAaHOBJICHHS Ta MIJATPUMaHHS 3B’S3KiB, BEJEHHS IIEPErOBOPIB MIXK
OKpPEMHUMHU TpOMaJsiHaMH, CiM’SIMU, POJIaMH, MiCTaMU-Jep>kaBamMu (Tosicamu). Takuid
MOCEPETHUK HAMpaBJSIBCSA JOBIpUTENEM [0 NPHIMAK4doi CTOPOHHU, J€ BiH
KOPUCTYBaBCS TOCTUHHICTIO, IEBHUMHU MPUBUIESIMH Ta HIC OOOB’SI3KM OO
MOTOKEHHs 1HTepeciB 000X crtopin [68, c. 130]. ToOrto, Oymyum mpooOpazom
JUIUIOMATUYHOT — CIYXOHM, TIPOKCEHISI YacTKOBO 3aJ0BOJIbHsUIa MOTpedy B
MIOCEPEAHUIITBI, OJHAK HE MK HIPOCTHMH TpoMajasHamMu, a MK nomicamu. Ille
OJIHI€I0 (DOPMOIO TaBHBOTPEILKOTO TPETEHChKOro cyny, Ha nymMky A. O. [HmakoBoi
ta C. 0. Kazauonok, Oy cumaxii — KepiBHI OpraHH BiiCHKOBO-TIOJIITHYHUX COIO31B,
10 BUPINTYBaJIW MUTAHHS MPUIMHEHHS BiiTHU, BCTAHOBJICHHSI KOPJIOHIB TOIIO. | Xx0ua
Taki apOiTpaki OTPUMYBAJIM CBOi MOBHOBAXEHHS HE CTUILKH Bia (DaKTy CTBOPECHHS
COI03Y, CKUIBKH BiJI OKPEMOTrOo MIKHApOJHOTO JOTOBOPY YYAaCHHUKIB CHMaxii, 1110

MPUPIBHIOBABCS /10 1HIIMX MaTepialbHO-MIPaBOBUX yroJ. Taki yroau MicTuiau y coOi
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MOJIO’KEHHS IIOJI0 MICSI Ta Yacy pO3rJsiaAy CIOpY, CTaTyCy MPEACTaBHUKIB CTOPIH
Ta apOiTpiB, 3aco0ax BIMICHKOBOTO Ta MOJITHYHOTO 3aXHCTy YYaCHUKIB pO3IIIBIAY, a
TaKOX 3aco0M 3a0e3IeUeHHsS BUKOHAHHS JOrOBOPY (3a3BMuaii — 3apydHHKiB) [83,
c. 57]. 3BiCHO, IO TPOKCEHis, IO CHMaxis, HE MOXYTb PO3TJSIATUCS y SKOCTI
NPSIMUX BUTOKIB (POPMYBaHHS TPETEHCHKOTO PO3IIIAY Y CY4aCHOMY PO3YMIHHI uepes
iXHIO MMyOJIIYHO-TIPABOBY MPHUPOY, OJHAK caM (PaKT iXHHOTO ICHYBaHHS JIOBOJUTH
MOIIMPEHICTh Ta 3aCTOCYBAaHHS IEBHUX E€JIEMEHTIB apOITpyBaHHS IPH BUPIIICHHI
CIIOpY, a HEUITKE pO3MEXKYBaHHS paBa MyOJIYHOro Ta MpaBa MPUBATHOT'O J103BOJISLIIO
3aCTOCOBYBATH MPUBATHO-IIPABOBI METOJIM BUPIMICHHS CIOPY y MyOJ1YHO-IPaBOBIi
cdepi, 1m0, 10 pedi, Oylo xapakTepHo He TUlbku aiisa JaBuboi ['perii, a i sk Oyzae
BKa3aHO JaJl, 1 JJI1 OKPEMHUX KHS31BCTB J[aBHBOPYCBHKOI JEpKaBH.

HaBiTh puMCBbKMI HUBUIBHUN Tpouec, sK 3a3HayaB P. 30M, BHUHHK 3
TPETEUCHKOTO CYIOYMHCTBA: pPUMChKa JIep)KaBa MPUMYIIIyBaia CTOPiH 3BEPHYTHUCS JI0
CaHKIIIOHOBAHOTO JIEPKABOIO TPETEUCHKOTO CYIy, 3BIAKM 1 BUHUKIW JIBI YaCTUHU
Ipoliecy: B MEpIliid YacTHHI MpU3HA4YaBCAd TpeTechkuil cyx (in jure), a B APYTii
BiOyBaBcs po3risin Tpeteiicbkum cynom (in judicio) [82, ¢. 121-122]. BiporinHo,
MEepeIyMOBOI0O BHHUKHEHHS Ta 3ally4eHHS TPETEHCHKOTO cyay Oyiu HE TUIbKA
3aBaHTAXKCHICTh Ta HEAOCKOHAIICTh CUCTEMH JCP)KaBHUX CYIIIB, HEJIOBIpa CTOPIH 10
HUX Ta BUHHUKHEHHS CIOpIB, JUIsI PO3B’S3aHHS SKUX MOTPEOYBAIUCH CICiabHI
3HAHHSA, @ 1 HEMPHUITYCTUMICTh AJIsi CTOPIH 3BEPHEHHS JI0 CYAY, OCKUIbKH, Ha AYMKY
A. Jlinareiima (Alfred von Lindheim), BTpydaHHs B LUJIKOM JApPY>XKHI BIAHOCHHU
«UYKHX CyAlIBY» OyJIO MPUHUBIMBHUM JJIi 000X CTOPIH Yepe3 «AEKPETHICThY IMpaBa,
10 HaB s3yBaJjoCs CYIASIMH 330BHI, a caM (PakT CyJOBOTO PO3IJIATY MPOTHCTABIISBCA
MOJKJIMBOCTI MUPHOTO PO3B’sI3aHHS Cynepeuku [2, C. 27-28].

3rogom 3axkonamu XII Tabmune (451-450 p. no H.e.) ocrarouHo OyIo
3a()IKCOBAaHO BIAMIHHICTD MiX CYAJCI0, [0 MPHU3HAYAETHCS JIEPKABHOIO BIIAJIOIO
(Judices), Ta cynaerO-MIOCEPEIHUKOM, M0 TMPU3HAYAETHCA cTopoHamu (arbitri):
«HEBXEe TH OyZell BBaKaTh CyBOPOIO IMOCTAHOBY 3aKOHY, IO Kapae CMEPTHOIO Kapoko
TOTO CYHII0 a00 MOCEPENHUKA, SIKI OYyJIM MPU3HAYEHI TP CYAOTOBOPIHHI [ 7151 pO3TIIS LY
crpaBu | 1 Oy BUKPUTI B TOMY, ITI0 IPUHAHSUITA TPOIIIOBY BUHATOPOTY TIO [I1ii1 | cripaBi?»

(Tabm. IX § 3) [121, c. 12]. O6panHs Tpereiicbkoro cyadi 3a 3akonamu XII Tabmuis
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JIOIyCKaJOCs, 30KpemMa, y criopax: 1) 110/10 MOHOBJIEHHS MOPYIIEHUX MEX 3€MEITbHUX
ninsHoK (Ta6n. VII § 5); 2) momo po3moiay CHUTBHOTO CHaJKOBOTO MalHa Mixk
cnagkoeMisiMu  (Ta6n. Vo § 10); 3) npo BiAMIKOAYBaHHS IIKOAH, 3aIlOAiSHOIO
OyJIMHKaM Ta 1HIIIA BJIACHOCTI JIOIIOBOIO BOJOI0 BHACTIJOK 3MiHI 1i HaIlpsSMKY
(Tabn. VII § 8); 4) npo monaBiiiHy BHUHAropojy, SIKy IMOBHUHEH CILJIAaTUTH TOM, XTO
MPUHIC HAa CYJIOTOBOPIHHI MiAPOOHY pid 4W 3amepedye caMm (akT CyIO0TOBOPIHHS
(Tabn. XII § 3); 5) momo 3axoIUICHHS 4Yy)KHMX MarepiaiiB JJii CBOro OYJIHWHKY
(Tabn. VI § 7); 6) momo po3moaiay CIUIBHOIO MaiHa Ta Jaeski iHmi crpasu [111,
c. 496-497]. TloBHOBa)keHHSI TPETEHCHKOTO CyAy 3aCHOBYBAIHMCS Ha JIBOX YyroJax:
Mo-Tepiie, yroja MiX CTOpOHamMu (compromissum), 3a KOO BOHH 3000B’SI3YIOTHCSA
HiKOPUTHUCS pillleHHIO (Sententia), ske BUHECE YIMOBHOBa)K€HA HUMHU 0cC00a, ITO-
JIpyre, yroja MDK CTOpoHaMu 3 apOitpoMm (receptum arbitri), 3a sikor apOITp
3000B’SI3y€ThCSI BUHECTH PILIEHHS Yy MepeJaHiidi Ha HOro po3risi cipasl. 3a3BHUYai
apOiTpa 0O0MpaB MO3UBaY SK 1HIIIATOP PO3MIIAY, a BXKE ITICHIS 3T0JIM BiJIIIOBIIa4a BiH
npu3HayaBcs MpeTtopoM. MoxiuBl OyiM BHUMAJKU OOpaHHS TPETEHUCHKOTO CyIi
0e31mocepe/IHbO MPETOPOM, 1110 TATHYJIO 32 cOO0K0 B MOAANBIIOMY HaJaBajo MpPaBoO
CTOpPOHAM 3asgBUTH apOITPy BiJIBIJ.

Oxpim mnporo, y JlaBHpomy Pumi 3Haxoamsio 3acTOCyBaHHSI 3allydyeHHS
MPUBATHUX CYAJIB — peKymnepaTopiB (recuperatores), MEpeBa)KHO TPHU YKIIAJaHHI
TOPTOBUX YrojJ MDK TpOMaJsHAMH Ta 1HO3EMISIMU (TMEperpuHaMM), IO MOKHA
BBAXXATH MPOOOPA30M MIXKHAPOJAHOIO KOMepUiiHOro apOitpaxy. OaHak, BIJOMOCTI
IOJI0 IIHOTO IHCTUTYTY HEMOBHI Ta HE JAIOTh OJIHO3HAYHO BU3HAYHMTH MPAKTUKY X
3aCTOCYBaHHS: 3a JNSIKHUMH JTAaHHUMH PEKyNepaTopu OOHpaMCS CTOPOHAMHU 3 YHCIIA
OPUCYTHIX Ml Yyac BUHUKHEHHs cropy [49, c. 6], 3a IHIIUMH X — MpPU3HAYAINCS
PEeTOPOM, B TOMY YHCJIi 3 ynciia miedeiB ta iHozeMmitis [94, c. 99].

[ Xxo4ya BIJICYTHICTh YITKOTO 3aKOHOJIABYOTO DETYJIOBAHHS MEBHOK MIpPOIO
COpHsUIa TIOMIMPEHHIO TPETEUCHKOTO PO3IIIANY, 3 YCKJIAJHEHHSIM [HBUIBHUX
MIPaBOBITHOCHH HEOOX1IHICTh X04a O YaCTKOBOI perjaMeHTarlii Ta cHucTeMaTH3allii
B)KE ICHYIOUMX TIOJIOKE€Hb OyJla OYEBUIHOIO Y 3B’S3KY 3 TMOIIMPEHHSM 3JIOBKUBAHb
CTOpIH MiJl Yac pO3MISAy CIpaBU Ta BUKOHaHHA pimieHb. [{urect FOctuniana (530-

533 pp. H. €.) 3a3Hayae, 10 3rojla CTOPIH HA MepeAady iXHbOTO CIOpY Ha PO3IIIS
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TPETEHUCHKOMY CYIy Hi€ MOAIOHO CyJIOBOMY TOPSAIKY Ta Ma€ Ha METI 3aBEpPIICHHS
criopy 0e3 Bcskoi ydacti myOmiuaoi Biaaam ([I. 4. 8. 1). BperymoBanHs ykianeHHS
CTOpOHaMH yroau 3 apOITpoMm, sKka [0 I[Or0 HE Maja MeBHOI ¢dopMH Ta
3aCHOBYyBajacs JIMIIE Ha JIOBIpi, JO3BOJUJIO TIJIKPECIUTH TMYyOJIYHY CTOPOHY
YVKJIaJI€HOTO receptum Ta 3akpilMTH 3a MPETOPOM TMPaBO 3a 3asBOI0 CTOPIH
3aCTOCYBaHHS TOTO K 0OCSTY 3aXOJ1B MPUMYCY 110 apOITpiB, AKUW BIH MaB BIJIHOCHO
3BUYAMHUX CYJAJIB, 30KpeMa, MpUMyc apOiTpa 10 BUKOHAHHS HUM MPUHHATUX Y
receptum 3000B’s3aHb 3 BHUPILNIEHHS CIOPY, MPU3YNHUHEHHS YU 3a00pOHHU
npooBxyBaTu Tperercbkuit po3rsia (. 4. 8. 3. §1). Ognak, mpumyc nperopa He
MIT PO3IMOBCIO/KYBAaTUCS HA MaricTpaTiB, 110 Majld PIBHY YW BHIIY BIJIaay IO
BIIHOIIICHHIO 70 MpeTopa (HE 3BakKaloud Ha 4ac BCTYIY TPETEHCHKOTO CyAjl Ha
nocajay MaricTpara Ta NPUUHATTS HUM OOOB’SI3KYy TPETEHCHKOro Cyjil) Ta ocio,
HaJIIJICHUX BiaA0l0 (potestas), OCKUIBKM OO0 TaKUX OCI0 MpEeTop HE MaB BHUIIOT
Biaau (imperium) (. 4. 8. 3. §3, 4), a TakoX IPUMYC BUKIIOYABCS Y BUMAIKaX SKIIO
oOMJIBI CTOPOHH OOpa3Wiid TPETEHCHKOTO CY//II0, OOpaBIIM IHIIOTO, a IOTIM
Bupimwm noBepHytucs (. 4. 8. 11); sxmo He Oyyno yroau CTOpIH IpO mepenady
CIIOPY TPETEHUCHKOMY CYJIJIi; TPETEUChKHUM CyAas HE MIT OYTH MIPUMYIICHUN BUHECTH
pIllICHHS Y JIeHb, Y KUK JepkaBHi cyaai (judex) He 3000B’sA3aH1 BAHOCUTH PIIICHHS
(M. 2. 12), okpiM BUMAAKY, KOJU CTPOK Ha PO3TJISi CIIOPY, BUSHAYCHHUN CTOPOHAMH,
CIUTMBa€ Ta He Moxe OyTtu mopomxkeHui (I1. 4. 8. 13. §3); sxuro BigMOBa CyI/i Bij
BUHECCHHSI PIIICHHS BUKJIMKaHA BOPOKHEUEIO, 10 BUHUKIIA MK HUM Ta CTOPOHOIO
YU CTOPOHAMH, BIKOM YW XBOPOOOIO, 0 3MYIIYIOTh HOTO CKJIACTH TOBHOBa)KCHHS,
TPUBAJIUH Bi1 i3 UM BUKOHAHHS Jep>kaBHUX 000B’s13KiB (. 4. 8. 15); Akmo yromoro
nepeadaueHo BUHECCHHS Hanepe 1 Bu3HaueHoro pimenns (. 4. 8. 19) Ta in. [121].
Bigomuii 6yB TakoX 1 KOJIeTiadIbHUN PO3TIISIT CIIOPIB TPETEHCHKUMU CYIISMH,
II0 MaB MEBHI OCOOJMBOCTI, OCKUIbKHM ICHYBaJla MOXJIMBICTh 3ajy4eHHS MapHOi
KUIBKOCT1 CYJIJIIB. y pa3i, KOJU ABOE CYJIIB, 3aTy4E€HUX IO PO3TISLY, HE MPUXOTUIH
JI0 CTIUIBHOTO PIIIEHHS, 10 BUPIMICHHS CIIPABU JIOJYYaBCs TPETiH Cyais, oco0a SKoro
3a3panieriip Oynma BKazaHa y JOTOBOpPi. SKIO K Yromow MK CTOPOHAMH
nependaydanocs, Mo CyJal cami 0OMparTh TPETHOTO CYJI0, Taka YMOBA BBaXkanacs

HEJIICHOI, OCKUJIBKU CYJ1 MOTJIM HE MOTOJUTH MK CO00I0 TpeThoro cyaato. [Ipu
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PO3TIIAIl CTIPAaBU TPhOMA CYIJISIMHU JOCTaTHBO OyIo mo6 xo4ya 6 ABOE CYIIIB MINAIIIH
JI0 CIIJIBHOTO BHCHOBKY, ajie¢ TpU LbOMY MOBHHEH OyTH MPHUCYTHIN TpeTidt cymus,
OCKLJIBKH BBaXaJoCh, 110 Y pa3l MPUCYTHOCTI BiH MIT IIEPEKOHATH KOTOCh 13 CYJI/IIB
MIITPUMATH HOTO TYyMKY, TOJ1 sIy MOTro BIJICYTHICTh NPHU3BOJMJIA A0 HEIIMCHOCTI
pimenns (/1. 4. 8. 17-18).

3 NpUMHATTSIM PIIIEHHS TPETeHUChKUN Cy s NepecTaBaB OyTH CyAJICI0 Y JIaHii
CIpaBi, a OTKE HE MII 3MIHUTH CBO€ PIIICHHS HaBITh Y BHUMNAAKY JOMYIIESHHS
nomMmwiku. OJIHaK 1€ B IMIIEPATOPCHKY €MOXY 3HAXOASIThCS CBIAUYEHHS 3aCTOCYBaHHS
BIJIHOCHO pIIIEHb TPETEHCHKUX CYAMAIB IHCTUTYTY, MOJIOHOrO A0 amessulii, sSKAn
CIIOYATKY 3aCTOCOBYBaBCsl Ha mifcTaBl exceptio doli mali — BUKIIOUEHHS 3 3aKOHY,
0 poOMJIOCS 3 MOTHUBIB CIpPaBEUIMBOCTI Yy pa3l 3J0BKHUBAaHHS CTOPOHOIO CBOIM
npaBoM. 3 Jlurecty BumumBae, mo IMmeparopoM AHTOHiIEM OyJ0 3aCTOCOBAHO
exceptio doli mali BiqHOCHO pillIEeHHSI, BAHECEHOTO CYAJICIO, SIKUM 3a MOKa3aHHSIMU
CBIJIKIB yIepe/KeHO CTaBUBCS 0 ojHi€l 31 cTopiH (. 4. 8. 32. 14).

B nopansimioMy puMchke MpaBo CyTTEBO BIUIMBAJIO Ha (OPMYBaHHS MPaBOBOI
cucremu 3axigHoi Ta LleHTpanbHoi €Bpomu, B TOMY YHCII 1 BIAHOCHO TPETEHCHKOTO
pO3IIIAly, YOMY TaKOX CHPUSB AaKTUBHHM TOBApOoOOIr MDK Jep’KaBamH, SKUAN
noTpeOyBaB MIBUIKOTO Ta €(EKTUBHOTO BUPIMICHHS CIOpPY 0€3 3aiiBUX OOTSKIIMBHUX
npoueayp.

OnHuM 3 mepurXx CBIJYEHb 3aCTOCYBAHHS apOITpaKy Ha YKPaiHCHKUX 3eMIISIX
€ 3aCTOCYBaHHS TPETEHCHKOTO PO3TJISAY Ha TEPUTOPIT aHTUYHUX AepxkaB [[iBHIUHOTO
[Ipuuopnomop’s: Tak, M. B. CkpKMHCbKa HABOIWUTH NPUKIAL TPETEUCHKOTO
BupimeHHs y I cT. 10 H. €. BHYTpIILIHIX cynepedyok rpomMasH XepcoHeca. Biana, He
3MITIIM X BraMyBaTH, BUPIIIMIA 3AJIyYUTH JO PO3B’A3aHHS KOH(IIKTY IIIAHOBAHOIO
onbBiononiTa HikepaTta, sKuii CcHpoMircs TPUMHPUTA BOPOTyrOUl ctopoHu [172,
c. 10]. 3 3asy4eHHSIM TPETHhOi CTOPOHU BUPINIYBAIUCH 1 TOTOYACHI CYMEPEUKH MIiXK
nepxkaBamu [liBHigHOTO [IpdopHomop’s: 3 VI cT. 1o H. €. Bigomi BUMAAKHU nepeaadi
TEPUTOPIATFHUX CYMEPEUYOK MK JepkaBamMu (MICTaMU-TIONICAaMU) Ha PO3TIIS
He3aIliKaBJIeHI TpeTii AepkaBi, ab0 X aBTOPUTETHOMY TPOMAJSTHUHY 3 TaKoi
JeprKaBH, KpelsaM Aeb(piichKOro ado 1HIIIOr0 aBTOPUTETHOTO CBATHIMINA. B TOM ke

yac, AepyKaBd 3000B’SI3YBAJINCS BU3HATH PIIMIEHHS TPETEMCHKOrO Cyay, a MHOro
5 5
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BUKOHAHHS 3aJieXayo Bl M0OpO1 BOMI CTOPOHM, XO4Ya 1HOJI 1 BUKOPHCTOBYBAJIACh
3HayHa 3acTaBa, AKOi Mo30aBisiacs 3000B’s3aHa CTOPOHA y pa3l HEBUKOHAHHS
pimenns [51, c. 160].

Ockinbku KuiBcbka Pych € mepmuMm Jiep>kaBHUM YTBOPEHHSIM Ha TEPUTOPIT
cyyacHOl YKpaiHM, 3 SKUM TIOB’SI3y€ThCSl MOAaNbllie Oe3MepepBHE YKpATHCHKE
JIEP>KaBOTBOPEHHS, ICTOPII0 PO3BUTKY TPETEHCHKOIO CYAOYMHCTBA HA YKPAiHCHKUX
3eMJISIX OUTBIIICTIO JIOCIHUKIB 3a3BUYAl MPUMHATO pO3TisaaaTu came 3 XI cTomiTTs.
Sk 3aznauaB @. M. JIMuTpi€eB, «TpeTelichbka po3mpaBa € HaWjgaBHima Qopma
pycbkoro mporecy» [70, €. 147], Xxo4a 1ie He 03HaYa€, MO Ha YKPATHCHKUX 3eMJISX JI0
IILOTO Yacy TPETEHCHKUI PO3TIISA HE 3aCTOCOBYBABCS: paHilIe Bke OyJI0 BKa3aHO Ha
Horo icHyBaHHs Ha Teputopli IliBHiuHOrO IIprUOpHOMOP’S, OUEBUAHO IO TaKUU
poO3IJIA ICHYBaB 1 Ha I1HIIMX Tepuropisx. 3a 4aciB KwuiBcbkoi Pyci, 1HCTUTYT
TPETEUCHKOTO PO3MISiAYy OyB HAWOIIBII PO3MOBCIOKEHHUM CIOCOOOM BUPIIICHHS
CIIOpIB 1 HABITh MaB JIESKI CIIJIbHI PUCH 3 JABHBOPUMCHKUM TPETEHCHKUM CYJI0M, IO
MOSICHIOETHCS MMPOCTOTOIO 1 OUEBUIHICTIO CYTy TPETIX.

Pycrka IlpaBna sk ocHOBHE Jkepernio nmucaHoro npaa KuiBcbkoi Pyci He nae
OJIHO3HAYHUX TMIJCTaB CTBEP/KYBaTH, IO TPETEHCHKUI CyJ 3aCTOCOBYBAaBCS Ha
TepuTopli JaBHbOPYChKOI aepxkaBu. Ctarts 15 Pycekoi IlpaBau (AxagemiuHwmii
CIIUCOK) BKa3ye Ha po30ip CrpaBu JABAHAAISATEMA MYKaMu: «Aoce 20r 6b3biuemsb HA
0poy3re npoue, a WH CA 3anupamu NOYHem»vp, Mo umu emy Ha u3600vb nped(v) 12
y(e)n(osm)ka, oa awe 60ydemv obuOA He 80anrb OOYOemb O0OCMOUHO E€MOY C80U
cKkomw, a 3a obudoy 3 epusurey [221]. OmHak cepes MOCTIIHHUKIB BIJICYTHS €IMHA
TyMKa IIOAO II€l HOPMM: MEpHIl TAyMaydaTh il K pPO3MJIS CHpPaBH IPOMAJOK Ha
BIIMIHY Bij KHs31Bcbkoro cyny (H. . IBanimes, M. ®@. Bnagumupcbkuii-byaaHos ta
1H.); IpyTi BBa)Kajau II€ BKA31BKOIO Ha TPETEUCHKUHU CYJ MOCEPEAHHKIB, YTBOPEHUN
camumu ctopoHamu (C. B. [Taxman, M. M. KoBaneBcbkuii Ta iH.); TpETi BBaXKaJn
ux 12 ocib cBigkaMu, 3a JOTIOMOTOIO SIKUX TTOTEPIUININ JOBOJIMB HAsIBHICTH 30UTKIB,
CIPUYMHECHUX MPONaXero pedl, a He HeBuiuiaTow O6opry (M. O. Makcumeiiko) [41,
c. 137].

HenocTtatHicTh TUCEMOBUX CBITYEHB 3aCTOCYBaHHS TPETEHCHKOTO PO3TIISALY Ha

cyuyacHii KuiBnmni, YepHiriBimuHi, ['anuunni Ta BonMHI 4aCTKOBO MOSCHIOETHCS
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MOHT'0JIO-TaTapChbKOI0 HABAJIOI: PYHHYBaHHSIM HAWOUIBIIMX MICT Ta MOAAJIBIINM
3aHemaaoM IuX 3emenb y npyrid monoBuHi XIII cr. Ognak 3 po3nagom KwuiBchkoi
Pyci Ha okpemi kHs3iBcTBa, HOpMH Pycbkoi IlpaBam mnpojoBxKyBaau disITU B
BUJIIJICHUX  KHS3IBCTBAX Ta CTald OCHOBOIO JJIi  TOJAJBIIOTO  PO3BUTKY
3aKOHOJaBCcTBa THX 3emenb. Came Bt mam’sitku HoBropoaa, TlckoBa n1oBOASTS,
10 3aCTOCYBaHHSI TPETEUCHKOT0 pO3rJiIsiAy OyJio BIIOMUM Ta 3BUYHHUM JIJIsL TOTO Yacy.
Tak, HaligaBHIIIE MpsSME CBIIYEHHS 3aCTOCYBaHHS CyIy TpETiX, JnartoBaHe 1362
pokoM, HaBoauTh O. I. BinH y cBoeMy nociipkeHH1: «4 ueeo mu 6y0ems uckamu Ha
meouxv bospexwv, unu uezo uckamu moors Ha mouxsv bospexv, namv omociamu omyv
cobe no bBosapuny, mro momy yuumamoe ucnpagy, a yu o KaKo8ro Orire Mexicu cobe
CONpYymcs rxamu UMb HA mpemui, Ko2o cobr u30epymov, mamo 1Xaeb
nepemonsamcsy, 1o 3HAUILIIO BITOOpa)KEHHS Yy JIOTOBIpHIM rpaMoTi KHs3s JIMutpa
Joncbkoro Ta kHsa3s CepnyxiBebkoro Bomnogumupa AnppiiioBuya Xopobporo [47,
c. 5]. OnHak 1e, Ha JyMKY AOCJIIHHKA, HE CIIPOCTOBY€E 3aCTOCYBAaHHS TPETEHCHKOIO
Cydy 10 IIbOTO TMEpiojy, a HaBMaKh — JO3BOJSE CTBEPUKYBaTH, IO IHCTUTYT
TPETEUChKOIO CyJy IpyHTyBaBcs Ha 3BuMYai 1 OyB 3arajJlbHOBIAOMUM Ta
PO3MOBCIOJKEHUM, OCKIJIBKA Y JIOTOBIPHMX TpaMOTax Ta IHIIUX JDKEpenax JIHIIe
NOCUJIAIOTBCS Ha CyJ TPETIX, HE 3a3Ha4yalud OpU IbOMY aHI HOPAAKY WHOro
CTBOPEHHSI, aHl MOPSAKY PO3TISAY CIOpY, a OT)KE CTOPOHAM BOHHM OyiH BiJOMi B
CUJIy 3BHYAI0 1 HE MOTPEOyBAIM AETAIBHOIO 3aKPITIJICHHS.

M. ®. Bnanumupcbkuii-by1aHoB  BKa3zyBaB, 10 MPOLECYalibHI BIJHOCUHHU
CTOpIH BCTaHOBJIIOBAJIMCS, 3a 3arajbHUM MPaBUIOM, JIOTOBOPOM MIX HHUMH, 3MICT
SIKOTO CKJIaJIal HACTYIHI MUTaHH: IPEAMET CIOPY, CYAMS, 10 SKOTO HaJSKUTh UTH
3a pIIIEHHSM, CTPOK SIBKH 10 cyay [48, c. 637]. Take TBep/KEHHsS 3aCHOBaHE Ha
TOMY, IO JaBHbOPYCbKE MpPaBO CIOYATKy II€ HE 3HAJI0 JEpPKaBHOTO CYIY,
00OB’SI3KOBOTO JJIsi CTOPIH, @ KOXEH CyIas (pakTUYHO OYB TpETEHCHKUM CyIJEIO,
OCKIJTbKM CTOPOHHM 32 B3a€MHOIO 3TOJI0I0 TepefaBald CIIp Ha BUPINICHHS CYIY,
oOupanu CyJr0, 3 SKAM JIANUIM 3rOAU 1 SKOMY BOHHU JOBIpstOTh. [ 0JOBHUM
3aBJaHHSAM TIOCEPEJHHKIB OYyJI0 caMe MPUMHPEHHS CTOPIH, 10 BUXOIUTH 31 CIIIB,

SKUMHU TIO3HAYECHO 1XHIO JISUTBHICTh — «PSANTHY, «ypsDKATH», TOOTO TOMOBIISITHCS,
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JTIUTH 3roJu, TPUMHUPUTHUCS HA BIIMIHY BiJ «CYIUTH», TOOTO pPO3TISIaTH CIIPaBy
CyBOpO 3a 3akoHOM [95, c. 25].

B et sxe nepioa 3emum KuiBmnau, [oains 1 BonuHi Bxke BXOAATH 10 CKIIATy
Besukoro kusiziBcrBa JIMTOBCHKOI0, OJJHAK JIEIKUN Yac Ha IIUX 3€MJISIX iICHYBaJia
MOAIOHICTh MPABOBOi 1 CYJIOBOi CHCTEMH JIO Ti€i, 10 icHyBaja 3a 4aciB KuiBcbkoi
Pyci. Takoxx 3HaMIIOB CBOE 3aCTOCYBaHHS 1 TPETEUCHKHM PO3IJIAI: 1CHYBaHHS
CUCTEMU TpHKa3aHb (IOPYYEHB), IO JABAJIUCS KHSA3EM HAMICHUKaM, CTapOCTaM 4u
BO€BO/aM, a Tako [lanu-Pani, ans 31iliCHEHHST TPETEMCHKOrO PO3IIIsLy, TOps 13
CHUCTEMOIO TOJIIO0OOBHUX 1 MPUATEIBCHKUX CY/IB, JAaBAIM MOKJIUBICTh 3MEHIIUTH
KUIBKICTh CHOpIB, IO PO3IJISIANUCA BEIUKOKHI3IBCBKUM CYAOM, a CTOpOHaM —
MOXJIMBICTh IPUMHUPEHHS Ha OUIbII BUTIIHUX yMoBaX. CKiaJl TPETEUCHKOrO CyIy
NPU3HAYABCAd BEJIMKOKHA31BCHKOK KAHIIENAPIEI0 MICHS BIANOBIAHOIO 3BEPHEHHS
CTOpPIH MpO Hamip MOJOOOBHOIO BHPIIIEHHSA CIOPY, TOOTO TPETEHCHKHH CY[
MIPU3HAYaBCI OKPEMO JUIsl KOXKHOi CIpaBH Ta HE MaB MOCTIMHOrO CKjiaay, IO, Ha
aymky C.TI'. KoBanboBoi mae 3MOTy BIIMEXYBaTH TPETEHCHKUM Cyl  BiA
MapIIaJIKiBCbKOT0, aCECOPCHKOT0, KOMICAPCHKOIO CYJly 32 O3HAKOIO HAsBHOCTI BOJII
CTOpPIH IO/O Tepeadl Cropy Ha iXHIH po3rJiAl Ta 3roJu 3 KaHIuJaTypaMu CYIJIiB
[86, c. 69]. Taka cucrema 30epiramacs y mepiuiid mosoBuHi XIV — cepenuni XV
CTOJIITh, OJHAK 3 JINKBIJAIII€0 CTAaHOBOI CHCTEMH Ta IIEHTpati3aiii Jep)KaBu Ta
MpoBeJeHHSIM cyAoBoi pedopmu 1564-1566 pp. nemo 3MIHHUBCS 1 CTaTycC
TPETEUCHKOTO CYy.

3a yaciB D'erbmanmuan (XVII-XVIII cr.cT.) Ha piBHI BUIIMX CYJIB
TPETENUChKI CYJI CTBOPIOBAJIMCS 3a CHPUSIHHA reTbMaHa Ta ['eHepanabHOi BIHCHKOBOT
KaHLIENApli, 3MEHIIYIOUM KUIBKICTh CHpaB, IO PO3IMISJANNCS KAHLEIAPIE Ta
['enepansauM BilicbkOBUM cyaoM. Komudikaiis 3akoHomaBcTBa JliBoOepexHOT
VYkpainn «IlpaBa, 3a SKUMH CyAUTHCS MAJIOPOCIMCHKUN HApOI», X04u 1 He HabOpana
3aKOHHOI CHJIM, TIOBHOIO MIpOI0 BijoOpasmia y co0l BHUKOPHCTOBYBaHI Ha TOM
MOMEHT TipaBoBI HOpMH JluToBchkux CrtaTyTiB, «CaKCOHCBHKOTO 3epliajay,
3BUYA€BOTO MpaBa Tomo. Aptuxyin 24 I'maBu 7 «[Ipo Tperelickkuii cym» 30epir Bxke
ICHYIOUY TIPAaKTUKY Ta MOXJIUBICTH Mepeaadl TPETCHChKOMY CYIy «OJisi CKOPIBUULO2O

Olb  UenobUmMUecKUxs OmNpAasGieHis, YUepedCOeHH)y Obimb HAONeHCUmMsd No
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npedcHeMy, U3b NEPCOHD PA3HUXD YUHO8b 3HAMHUX, 000POCOBBCMHUXD U 8b NPABAX
uxkycuuxwv» [84, c.131]. IligcraBoro s mepemadl Ha pO3TJSA COpaBu Oynu
HIIIaTUBa To3WBaya («pocrpaBoyHue mabjaa Mo 4YEIOOMTHIO HMCTIIOBB») Ta BOJIA
['eHepasibHOI BiMCHKOBOI KaHIEIAPii (OKpIM KPUMIHAJIBHHUX CIPaB, IMOB’SA3aHHUX 3
MyOJIIYHUM TTOKapaHHSIM Ta CMEPTHOIO Kaporo, X0ua 1HIIN KPUMIHAJIBHI CITPaBU MOTJIN
po3risiiatucs TpeTeuchkuM cynom). Ilponecyanbuuii nopsiaok OyB MOMIOHUN 10
pO3IMJISIly CHpPaBH Yy CYJOBUX YCTAHOBAX, XO0ua MaB 1 IMEBHI OCOOJIMBOCTI: BUKJIHMK
BIJIMIOBIJaua 3/1MCHIOBABCS 3a PaXyHOK MO3MBaya MOCUJIBLHUM, & HE 4Yepe3 BO3HUX;
JEKPETH y IUBUTLHUX Ta BUPOKU Y KPUMIHAIBHUX CIIPaBax 3a3BUYaill CKPIILTIOBAHCS
MIJMACaMU Ta TIeYaTKaMu CYJIiB Ta BUAABAIUCS «IIPaBiil» CTOPOHI, 32 BUKIIFOUEHHSIM
BUMAJIKIB, KOJIU CTAaTyC CTOPIH € BUIIMM 3a CTaTyC caMHMX CyaaiB (y IIbOMYy pa3si
BUJIABAJIMCA TO30BHI yKa3u ['‘eHepasibHO1 BIMCHKOBOI KaHuensapii). I[cHyBama 1
MOJKJIMBICTh OCKAp)KCHHsI PIIMIEHHS TPETEHCHKOTO CYAy: amemsilis MmojaBajacs 0
['eHepanbHOTO BINCHKOBOTO CY/y Y 3arajbHOMY MOPSIKY.

[Topsin 3 1M, sik BKkazye M. €. CnabueHko, iCHyBajla MOXJIMBICTh CKIIMKAHHS
TPETEHCHKOTrO CyJy HE TUIBKM 3a 1HII[IaTUBOIO MO3MBaya, a 1 3a 3rojior0 cTopiH. Lle
JIaBaJi0 MOKJIMBICTh, BUKOPUCTOBYIOUH TPOLIECYATHHUIN MOPSIIOK PO3TISAY CIpPaBH,
BUHOCUTH PIIIEHHS, 3aCHOBAaHE HA MPUHIIMIAX CHPABEIJIMBOCTI Ta COBICTI, a HE Ha
npaBoBux HopMmax [173 c. 34-35]. MupoBi cynu, 10 AisUTA TOPSA 13 TPETEHCHKUMU,
Moriii OyTh cpopMoBaHi 3a O0OOMUIBHOIO 3TOJ0I0 CTOPIH Ta JOCSTHEHHSIM
KOMIIPOMICY MLIJISIXOM IIEPErOBOPIB Ta NUIAXOM 3alpOIIeHHS MHUPHUTENB, SKi O,
BUHICIIM PIMIEHHS MO COBICTI, npuMupwin 0 ctopiH (Aptukyn 25 I'maBu 7).
[Ton000BHI Cyau 13 3alpOIIECHHAM MHUPHUTENIB OUIbII MOBHO, aHIXK TPETEHCHKI,
BperynboBaHi «lIpaBamu, 3a SIKUMU CyAUTHCA MaJOpPOCIMCHKUNA HApOI» Ta IIIKOM
BIJIMOBIJIAIOTh O3HAKaM TPETEHCHKOTO CyAy MO COBICTI. 3 iX KOMIIETEHIli TaKOoX
BUKJTFOYAJIUCS KPUMIHAIBHI CIPaBU MIOJO0 3JI0YUHIB, 32 SIKI MEepe0dadeHo CMEpPTHY
Kapy 4¥ 1030aBJCHHS BOJI, OJIHAK 3JIOYWHU, BUMHEHI HEYMHCHO, 3 HEOOEpPEKHOCTI,
HEIIAaCHOTO BUITAJIKYy, MOTJIM OYTH MepeaHi 3a 3r0J00 CTOPIH Ha PO3TIISAT MHPOBOTO
Cyqay.

[lepen o0OpaHHAM MUPOBUX CYAJIB CTOPOHU JAaBAIH  «IIAMUCKA» 3

3000B’SI3aHHSAM [IJIKOPUTUCS BUHECEHOMY PIIICHHIO, SIKIIO BOHO MPUNHATE OO0
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yCIX BHMOT CTOPIH Ta HE BUXOJUTH 3a iXHI MEXi, 0 3a0e3medyBajnocs mrpadom,
OPOMOPIIAHUM  33J0BOJICHUM BHUMOTaM. Y IIUX JK€ PO3MHUCKaX CTOPOHAMU
rapaHTyBajocs, 110 BOHM HE MAaTUMYTh HiIKOi 00pa3u Ta HE YUHUTUMYTh MOMCTU
CYILISIM, SIK1 33 CTaTyCOM 200 YUHOM € HUYKYUMHU 32 CTOPIH.

Amensiiss Ha pIIIEHHS MUPUTEIIB HE JOIMycKajgacs, OKpIM BHIAJKIB
MOPYIICHHSI CaMoOro MOPSAKY PO3IIIANY: HENOTPUMaHHS BUMOT JO0 KaHAUJATYpU
MUPUTEIIIB; BUHECEHHS PIllICHHs 0€3 3T0JM CTOPOHHU/CTOPIH Ha MUPOBHUHN PO3IJIS, UM
3roi B3SITU Ha cebe 3000B’sA3aHHS MIAKOPUTHUCS Ta BUKOHATH TaKe PIIICHHS, Yd
He3a0e3MeUeHHs 3apyKor0 Y mTpadoM; HETOTPUMAaHHS MHUCbMOBOI (POPMU pIILIEHHS
Y HEMIJNUCaHHS WOT0 yciMa MUPHUTENISIMU; BUHECEHHS PIIIICHHS 32 MEXaMH BUMOT,
3asiBJICHUX CTOPOHAMH; BUKOPHCTAHHS MarepiaiiB 1 CBIIYEHb, L0 HE HAJABAIUCA
CTOPOHAMH YU iX HENPUUHATTA CYAOM. Take TOIIUPEHHS MPAKTUKH BUPIMICHHS
LIMBUIBHUX 1 HE3HAYHUX KPUMIHAIBHUX CIPaB y KBa3ICyIOBOMY MOPSAKY, HA TYMKY
JI. C. 'amOypra, MOTEHIIITHO CTBOPIOBAJIO B YKPAiHCHKOMY CYCHIJIBCTBI CIIPUSATIUBI
YMOBH [UIsl 3MILHEHHS aBTOHOMIi OCOOM Ta IpOMaJsHM Ha 3acajax MNPUPOIHOrO
npasa [56, c. 67].

Sk BkasyeThcs, Yy MOCKOBCBHKIHN JiepKaBl TPETEUCHhKUI CyJ HE HaOyB TakOTo
IIMPOKOTO 3aCTOCYBAHHS, IPUUYUHOIO YOTO BBAXKAETHCSI HETEPIIUMICTh 3 OOKY BOEBOJI
JI0 CaMOCTIHHOT MisUTBHOCTI TpoMaau Ta 30UIBIIECHHS pOJi MHCAHOTO TpaBa y
BupimeHH1 cnopiB (XVII cT.), yepe3 mo mocTynoBo Biamajia nmorpeda B 3HABIX
3Bu4aeBoro mnpana [ 71, c. 144]. Cobopue ynoxxens 1649 poky (ctarts 5 rasu XV)
dbakTHyHO OYyJI0 MEpIIUM 3aKOHOJABYMM aKTOM, IO 3aKpIHUB 3aCTOCYBaHHS
TpeTeiickkoro cyay y MockoBcebkiit aepskaBi. CTOpOHM MONIOOOBHO, 32 B3a€EMHOIO
3ro/I0K0 JOMOBIBIMCA MIXK COOOI0 Ha CyJA TpPETIX Ta JaBaJld TPETIM 3aMMC, SKHUM
3000B’s13yBaB iX MIJKOPUTHUCA PILICHHIO CYIy, SIK€ BHM3HABAJIOCS OCTATOUYHUM 1
OiJIATano  HEerailHOMYy  BHKOHAHHIO, HEMOJKJIMBICTH MOrOo  OCKAapXKEHHS B
aneJsIiiHOMY TOpPSAKY 1HOAI Maja BUKIIOYEHHS Yy BUIJIANL BOJICBHUSBICHHS
BEPXOBHOI BlIaAu. Y pa3i HEBUKOHAHHS PIIIEHHS 3aCTOCOBYBajacs IEHs, Ky BKa3ye
rocynap, BCTaHOBJIIOBAJacsi TaKOX 1 BIANOBIAAJIBHICT CyIy 3a BHHECEHHS

HEMPaBOCYTHOTO PILLICHHS.
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CamMe 3 11bOT0 Yacy Movajocsi aKTUBHE 3aKOHOTBOPEHHS 11010 HAJaHHS MpaBa
BIJIaTHCS TPETEUCHKUM CYJIOM, a BECh 3aKOHOJIABUNN MACHUB TPAJAMINIIHHO TPYIY€EThCS
32 HACTYITHUMH O3HAKaMMU:

1) 3a Teputopiero: y 1734 porl mpaBo BiaTUCA TPETEUCHKUM CYJIOM 3a
CTapUMHU 3BUYAAMH Yy JIPIOHUX IUBUIBHUX CIIpaBax HaJaHO OAIIKUPLSIM Ta 1HIIUM
y(bUMCBKUM 1HO3EMHUM HapojaaMm, a y Majopocii 3akpilieHO OyTH IO iCHYIOUOMY
3BHUYAI0 TPETEUCHKUM CyJaM, siIKi MpU reTbMaHi AIOCTOJII Ta 3a HOro Haka3zamu,
BinpaBsuin ['eHepanbHa cTapiivHa, OYHYYKOBI TOBapUCTBa, IMOJIKOBA CTApIIMHA,
COTHHUKH Ta SIK1 3aKiHIYyBaJINCS IPUMUPEHHSIM CTOPiH 4u Bupokom [125, c. 337, 396—
397]. ¥V 1804 poui mns Biiicbka J[OHCBKOTO BCTAHOBJICHO, IO HISIKUM CHIp HE
PO3TISAAETHCSA CYAOBUM TMOPSIAKOM 0€3 MOMEepeTHBOT0 PO3TISIAY CHOPY CIOBECHUM
CYJIOM CTOPOHHIX JI0/IcH, 00paHux cropoHamu [126, c. 52], aHAIOTIYHI TOJI0KEHHS Y
1827 poui 3akpireHo 1 11 Bilicbka YopHOMOPCHKOTO;

2) 3a karteropi€ro cmpaB: MuTHuil cTatyT (TOYHA Jara HEBiJIOMa, OJHAK B
[ToBHOMYy 3i0panHi 3akoHIB Pociiicekoi Immepii natyerbest 1727 pokom) 3 METOIO
MPUCKOPEHHSI TOBApOOOIry Ta 3MEHIIECHHS 30MTKIB 3aKpIlMB 3a KYHISIMU MPaBO
3BEPTATUCS JO CIIOBECHOTO CYJly TIPH paTylllax Ta MUTHHIX, a Y JEIKUX KaTeropisx
CIIOpIB JIO3BOJICHUM CIOCOOOM BUIIIEHHS OYB CyJ TIOCEPEIHHKIB, OOpaHMX
CTOPOHAMHM YU CYJIOM, SKIIO CTOPOHH HE MOIJIM TOTOAWTH IOocepeaHuKiB [127,
c. 845]. B mopanbii pokud Take mpaBo OyJiI0 HAJaHO CTOPOHAM Yy CHOpax 100
npoBeneHHss koHKypciB (1800 p.), y cmopax KymimiB, IO 3aiiMaroTbeA
CyJIHOIUTaBCTBOM Bounroto uepe3 BuiiHeBosONbKMII KaHal y pa3l HE3rogu 3
pimienHssM  CyanomnaBHoi  posnpaBu (1810 p.), y chnopax MK aBTOpamu,
nepekgajayaMi Ta BUIABLUAMM PO MPUHANEXKHICTh MeBHOI kHUrH (1828 p.), mis
akmioHepHUX KommaHii (1836 p.) Tomo;

3) BimHOCHO cTaHy (pPOC. — «COCIIOBHUS») HACEJEHHS: 3aKpIIUICHO IMPaBo
pO3IIIAly CIOPY TOCEPETHUKAMH MK CeJIsSHAMH, IO HaJeXaTh JI0 JIBOPIIOBOTO
BimomctBa (1774 p.), Mix ocobamu ripaudoro BimomcTBa (1806 p.), MiX uiIeHaAMH
BUTbHUX MaTpOChbkux 1exiB (1834 p.) Ta iH.

Takum ynHOM, y mepriii uBepti XIX CTOMTTS nisyia 3Ha4HA KUTBKICTH HOPM,

SKUMH 3aKpIIUTIOBAJIOCS NPABO TPETEUCHKOTO PO3IISAY Y OKPEMHUX MICHEBOCTSX,
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KaTeropisix CIopiB Ta BITHOCHO MEBHOIO KOja OCi0, a 116 HeMUHYy4Y€e PU3BOAUIIO A0
HASIBHOCTI MPOTAJINH Ta CYMEPEUYHOCTEH: y NESKUX BUIIAJKaxX TPETEHChKUU cya OyB
OOOB’SI3KOBUM, B IHIIUX — 3aKpIIUIIOBAJIACsS JIUIIE MOXKJIMBICTh 3BEpPHEHHS 10
MOCEPEITHUKIB, HE OyJO €IWHOTO PO3yMIHHSA TOPSAAKY YTBOPEHHS, MPUHIUIIIB
(GYHKIIOHYBAaHHS Ta CUJIM PIIIEHHS TPETEHUCHKOTO Cyy.

[HOMI B iCTOpHMYHIN JITEpAaTypl 3a3HAYAETHCS, 110 MOJIOHUMHU 10 TPETEHCHKUX
CyniB OyJIM 1 COBICHI CyaH, IO Misuii B ocTaHHIA uBepTi XVIII — mepiriif mosoBuHi
XIXcr. cr. [122, c¢.27]. Hesxi pochmiguuku (B. A. I'purop’es, I'. M. bapan),
pPO3IIIAIal0uM JiSJIBHICTh COBICHHUX CYJIB, HaBITh MPUXOAATh JO BHCHOBKY, IO
YaCTKOBO iXHE TIPaBOBE PETYJIOBAaHHS 3all03WYCHO CcaMe€ 3 MaJOpOCIMCHKOTO
opuangHoro 3Boay «lIIpaBa, 3a SKMMH CYyAHTBCS MaJOPOCIHCHKHMIA Hapoay [62,
c. 247-256; 33, c. 3-4]. KpiMm aeskux KaTeropiii KpUMiHAIBHUX CIIPAaB COBICHI CyIU
pO3IIIAlajy LMBUIBHI CHpPaBH, CHPUSIOYM NPUMHPEHHIO CTOPIH: Yy I[bOMY pasl
COBICHUHM CyJ] BUKOHYBaB (PYHKIIIi Cy/y MEpIIOi 1HCTaHIIli, MPONOHYIOYH CTOPOHAM
KOMIIPOMICHE PpIIIeHHA, sike O iX 3a/J0BOJIBHWJIO Ta BUKIIOYWIO B MOJAJBIIOMY
MOJKJIMBICTh 3BEPHEHHS 3 LIUM K€ CIOPOM JI0 COBICHOTO YM IHILIOrO CyQy. SIKIIo
IPOMO3ULIS Cyly HE MIATPUMYBAIacs CTOPOHAMHU, HUMHU MPHU3HAYATIOCS MO OJAHOMY
a0 10 JBa mocepeIHrKa, siKi O pa3oM 3 CyJIOM 3alpONOHYBaId CTOPOHAM MPUHHSATHI
YMOBH. Y pa3i & BIJICYTHOCTI KOMIIPOMICY 1 cepe]] MOCEPEIHUKIB CyJl peKOMEH/1yBaB
3BEpTATHUCS JI0 3arajibHUX CyJIOBUX oprauis [212, ¢. 36-37].

3 npuiiaartam 15 kBitHs 1831 poky immeparopom Mukonoro [ ITonoxxenns
PO TPETEUCHKUU CyJ BTPATUIIM YMHHICTH OUIBIIICThH 3 BHUIIEIEPEPAXOBAHUX AKTIB:
HATOMICTb 3aCHOBYBCS TPETEUChKUN CyJ JOOPOBUIBHUI Ta Y3aKOHEHUI, OKPIM SIKOTO
ICHYBaJIU Muposuti 000posinvrull po36op (I0OPOBUILHUN PO3TIIs TSHKO Ta MO30BIB
gyepe3 MOCepeHUKiB 0e3 (OpMalbHUX 3aIHUCIB), MUposuil po3oop o0cobnusull
(po3risin criopy 0e3 3amucy B OCOOJMBHUX BHIAAKaX 1 MICISIX HE3aJle)KHO BiJ BOJI
CTODIH).

HOpucaukuiss J0OpOBITBHOTO TPETEHCHKOTO CyAy PO3MOBCIOIKYBallacs Ha BCl
CIpaBH, M0 Oyau MiBIIOMYl IUBUIBHUM CyJlaM, OKpIM CIIpaB MPO BCTAHOBIICHHS
0COOHMCTOTO CTaHy (HAMPUKIIAJ, 3aKOHHOCTI HAPOKEHHSI, TIHCHOCTI NMITI00Y); CIipaB

1010 MAJIOJITHIX OCI0 4M 0CI10, 10 3HAXOJATHCS IIiJ OIMIKOIO; CIpaB, MOB’sI3aHUX 3
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Ka3HOIO Ta LIOJ0 CTaHiB, 3aKJIa/liB, 10 PO3TISLAAE ACpKABHUM Cyl MPaBOM Ka3eHUM;
CIIPaBH, TOB’SI3aHl 3 KPUMIHATLHUMHU 3JIOYMHAMH YH TOJIIEHCHKIMHU TPOCTYITKAMH.
Tpereiicbkuil CyJ 3ajlydaBcsl y BHUMAAKaX CKJIAJaHHS CTOPOHAMH, IO 32 3aKOHOM
MaloTh NPaBO Ha TsHKOM Ta MO30BH, a00 iX MpeAcTaBHUKAMH (HOPMAIBHOTO 3aIUCy.
Ha po3cyn cTopiH 3aquiianich MUTAHHS CTPOKIB BUHECEHHS PIllIEHHS; BUPIIICHHS
CIIOpPY MO 3aKOHY YM IO COBICTI; Y pa3i BUPIIICHHS MO 3aKOHY — MOJJIMBOCTI
3aCTOCYBaHHS amnesiii. ¥ pasi, SKII0 3aluc HE MICTHB TaKUX J0JAaTKOBHUX BKa31BOK,
Ha PO3IJISA] CIIPaBU BIIBOJIUIIOCS YOTUPH MICALIL, a CIIpaBa po3risiganacs Mo 3aKOHY 3
MOXIUBICTIO anessiii. [licns mianucaHHs 3amucy Ha repOoBid Oymasi BigOyBasiacs
HOro siIBKa J10 MOBITOBOI'O YW HAJBIPHOTO Cydy, MariCTpary 4u A0 MIClb, iM PIBHUX,
3a MiclenepeOyBaHHIM CTOPIH.

Tpereiicbkuii po3riiAl MO 3aKOHY B1AOyBaBCS 3a 3araJlbHUMHU IIpaBUIaMHU
CYJOYMHCTBA, OJJHAK MaB CBOi OCOOJIMBOCTI: Cy/ PO3IJISaB CIPaBy 3a TOKyMEHTAMH,
HaJJaHUMU CTOPOHAMH 1 CAMOCTIMHO He 30MpaB JI0Ka3iB, ajie y pa3i HeOOX1THOCTI MaB
3MOTy IPU3HAYUTH CTOPOHAM Yac JJIA MOJIaHHS JOMOBHEHD 1 MOSCHEHb, a Y BUIMAJIKY
HEOOX1THOCTI BUTpPeOyBaHHS BIJIOMOCTEH 3 MPHUCYTCTBEHHUX MICI[b, BHIaBaJOCs
CBIJIOIITBO, y SIKOMY 3a3Hayajnacsi HEOOXIJHICTh BUTPEOYyBaHHS TEBHHUX JOKa3iB y
CIIpaBi, 110 PO3TJSAIAEThes. Take CBIIOITBO 3aCBiIUYBANOCS ACPKABHUM CYIOM, JIE
SBJICHO 3alliC, 1 MaJl0 TaKy caMmy CHIIy, sIK 1 BUTpeOyBaHHS JOKa3iB JEpKaBHUM
CYZIOM.

VY pa3i po3risiay copaBu MO COBICTI MOCEPEIHUKH MPONOHYBAJIM CTOPOHAM
CIIoCcOOM MMPUMUPEHHS, Ha SKI BOHM MOXKYTh ITOTOAUTHCS, SKIIO K B3aEMHOI 3rOJU HE
JOCSITHYTO, TPETEUChKUH CyJ BHUHOCUB pIIIEHHS Ha BJIaCHUM PO3CYH, SKe
YXBAJTIOBAJIOCh OJHOTOJIOCHO YM OUIBIIICTIO TOJIOCIB, a CHUIBHUN TpeTeHChKui
MOCEPETHUK 3aIy4aBCs JO PO3TJSAY CHOpaBU JIMIIE MICHS PO3AUICHHS TOJIOCIB
MOpiBHY (OCKIIBKUA KUTBKICTh MOCEPEAHHKIB Oyia mapHoio). CHiTbHUNA TOCEpETHUK
MaB MPaBoO MIATPUMATH OJHY 3 AYMOK NMPUBATHUX MOCEPEIHUKIB, HABITh SKILO 32 HET
BIJJAHO HaMEHIy KUIBKICTh I'0OJIOCIB, a00 * BUKJIACTH CBOIO AYMKY, sKa Ma€ OyTH
miaTprUMaHa Xxo4ya 0 OJTHUM IMPUBATHUM MOCEPETHUKOM. SIKIIO CIIUTBHUN MTOCEPETHUK
HE 3MOXe oOpaTH OJHY 3 JYMOK YW MOro BJIACHY IYMKY KOJEH IMOCEpEAHHUK He

MITPUMAE, CYJ BBAKAETHCS TAKUM, 1110 HE BIIOYBCS 1 3aKpUBaBCS.
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PimenHs Tperelicbkoro cymy Maio BiAmoBimatu ¢GopMi pillieHb IEp>KaBHOTO
CyZly Ta MICTUTH TTOCUJIAHHS Ha MPABOBI HOPMHU (SKIIO CHIP PO3TIISAABCS 10 3aKOHY);
KIHIIEBE PIIICHHS, A0 SIKOTO MPUHIILIM MOCEPEIHUKH; BKa31BKY Ha HasBHICTh OKPEMOi
TYMKH CYAJIB y pa3l NPUHUHATTS PIIICHHS HE OJHOTOJIOCHO; IMAMUCH YCIX
MOCEPETHUKIB. 3 JIHA MPOTOJOUICHHS PIIICHHS BOHO HaOyBajo 3aKOHHOI CHIIH,
TpEeTEHChKUI CyJl 3aKpWBaBCs, a ClpaBa MepeaaBanacs J0 Cydy, y SKOMY BOHa
MOMEPETHHO PO3IIISAAIacs, a SKIIO CYJOBOrO PO3rIiAly He OyJo — 10 cyAdy, Jie Oyio
BUMHEHO SBKY 3amucy. ATesiiiHe OCKap:KeHHs Ha PIlIEHHS TPETEHChKOTO Cy1y 10
JEP’KaBHOTO CyJly MEPIIOl 1HCTaHIII TOMYyCKanocs MPOTATOM OJHOTO POKY TUIBKH Y
BUMAJKY, SIKIIO PO3TJs] BiIOyBaBCS MO 3aKOHY 1 3alKUC HE MICTUB 3a0OpOHU Ha
OCKapKCHHsI, @ BUKOHAHHS PIIIEHHS TPETEUCHKOTO CYAy MPOBAIUIOCS HAKa30M TOTO
CYZIOBOTO MIiCIIsl, IO SIKOTO BOHO Oyje TMepemaaHo, Ha 3arajbHHUX MiJCTaBax 4epes Ti
caMl MOJIIEHCBKI MICI Ta OClO, 10 NMOBHOBa)XKEHb SKHX BIJHECEHO BHUKOHAHHS
pILIEHHB JEp>KaBHUX CYIIB.

BUKITIOYHOI0O KOMIETEHIIEI0  Y3aKOHEHOTO  TPETEMChKOTO  Cydy, SKUH
3aTy4aBCsl HE3JIEXKHO BiJl OakaHHS CTOPiH, OyJIM COPU MK YY4aCHUKAMH TOPTOBOIO
oMy, 00’€IHaHUX Ha 3aKOHHMX II1JICTaBaX Yy TOPTIBJI, CTpaxyBaHHI, MMEPEBE3CHHIX
Ta 1HIIHA TPOMMCIIOBOCTI, IO AIIOTH IiJI CHIJILHUM HaWMEHYBaHHSAM KOMITIaHIl 4d
TOBAapUCTBA; CIOPU KOMIIaHIM, 3aCHOBAaHUX Ha aKIlisgX (KOPHMOPATHUBHI CIOpU) Ta
CIOpYM MIDXK BJIAaCHUKaMHM 3acTpaxoBaHux OyauHkiB Ta Cankr-IlerepOyp3bkum
CTpaxOBUM Big BOTHIO ToBapucTBOM. Cropm MK ydJacCHHKaMU TOBapHUCTBa
PO3TIIAIATNCS Y3aKOHCHUM TPETCHChKUM CYJIOM HE3aJICKHO BiJ TOTO, BUHUKIIA BOHH
710 TIEpPEIaHHs CIIPaBH Ha PO3IIISIT IEPKABHOMY CYIy UM ITiJT 4aC TaKOTO po3risiay (Y
bOMY pa3l JEpKaBHUU CyJ BKa3yBaB Ha HEOOXIAHICTb PO3MVISIAY CIpPaBH Yy
TPETEHCHKOMY Y3aKOHEHOMY CY/Ii).

dopmanibHUH 3aruc 000B’I3KOBO MICTHB Y cOO1 BITOMOCTI IIOJI0 IMEH Ta 3BaHb
oOpaHuX BiJl KO)KHOI CTOPOHH TMOCEPEIHUKIB, CIUIBHOTO MOCEPETHUKA UM BKA31BKY
MoCepeTHMKaM Ha BIACHUW PO3CYyZ 00paTH CIIJIFHOTO MOCEPEAHMKA y BUITAJIKY
po3noaury ronociB. [licns ykianeHHs 3anucy 311MCHIOBAIaCh MOTO sIBKA, aHAJIOTTYHA
SBIIl 3aMuCy JOOPOBUIBHOTO TPETEUCHKOTO Cymy. Y pa3l YXWICHHS CTOPOHH Bij

oOpaHHsl MOCEPEIHUKIB YU YKIIAJIEHHS 3alucy, JAEpXKaBHUW CyH, SIKOMY IiJABIAOMY1



50

CIIPaBU IHOTO TOBAPUCTBA, 32 CKAPTOI0 1HIIOT CTOPOHHU MIT CaMOCTIHO MPU3HAYUTH
MOCEPEIHUKIB 3 0Ci0, 110 mepeOyBaloTh 3a MICIIEM PO3TAllyBaHHAM TPETEUCHKOTO
CyJly Ta HaJleXxaTh J0 CTaHy CTOPOHHU, L0 YXHUIIAE€THCS.

[Ipu BUpilIeHHI CIOPY Y3aKOHEHUM TPETEUCHKUN CYJl MaB BUXOAUTH 3 MIPaBUII
Ta 3BUYAIB, [0 MPUHUHATI Y TOProBii MPAKTHUIIl, HAMATalOYUCh TAKOX «HAUKOPOTIIUM
IIUISIXOM» BUPIIIATHA CIIp, Ta MaB BCl NMOBHOBAXKECHHS JIOOPOBLIBLHOTO CYIy IIOJO
BUTPEOYBaHHS J10Ka31B, CIIOHYKAHHIO CTOPIH JI0 MOJAHHS JOKYMEHTIB Ta yKJIaJCHHS
MHUpPOBOi yroju TOIIO. BHHECEHHS Ta BUKOHAHHS pIIICHHS 3A1MCHIOBAJIOCS Ha
3acajax, aHaJOTTYHUX JJISl PIIIEHHS JOOPOBUIBHOTO TPETEUCHKOIO CyAy, ajie SKIIO Y
3anucy Oyno mependadyeHo amnessiio, TO CTPOKM Ta TMOPSAJOK il TMOJaHHS
BU3HAYAJIMCA HA 3arajJlbHUX NIACTaBax I anejsliiHOlI CKapru, a pillleHHs
Y3aKOHEHOT'O TPETEHCHKOTO CyAYy 3aMiHsJIO COOOI0 pIIICHHS JIEPKABHOTO CYIy
NEepIIOi IHCTAHLII].

3aKoHOJIaBU€ 3aKPIMJICHHS CTATyCy TPETEHCHKOIO Cyay YacTKOBO BHUIIPABAAIIO
cebe, mpore OOTsEeHHS (POPMAJIBHOCTAMU HE CIPHSUIO PO3NOBCIOJKEHHIO JAHOTO
IHCTUTYTY: y3aKOHEHUN TPETEUCHKUI CYJl 3aCTOCOBYBABCSI B MOOJMHOKUX BHITQJIKaX,
yac pO3MUIAly CIpPaBU 3HAYHO TEPEBHINYBAB PO3TJISAN Y 3BHYANHOMY TMOPSAKY 1
B3araji He cnpusB npumupeHHio ctopiH. CymoBa pedopma Omnexcanapa I,
npoBeneHa y 1864 poiri, paauvkaibHO 3MIHWJIA JEPKaBHY CYIOBY CHCTEMY,
YTBOPHUBILH «HOBHID» CyJ, 3aCHOBaHMI Ha MPUHIMIIAX TJIACHOCTI, PIBHOCTI NEpen
3aKOHOM Ta CYJIOM, HE3QJIEKHOCTI CyAy. 3aCTOCOBYIOUM JIOCB1Jl €BPONEUCHKUX KpaiH
npu ykiageHHi CraTyTy LMBUIBHOTO CYJOYMHCTBA, 3MIHM TOPKHYJIUCA 1
Tperericbkoro cyay. Ilepm 3a Bce, Oyno ckacoBaHO OOOB’SI3KOBHH JUIsl CTOPIH
Y3aKOHEHUM TPETEUChKUU CYJA, OCKUIBKU «Hpaso uzoupames HnOCPeOHUKo8v OJis
ProWieHis  CNOPHbIXL — Ollb  NPUHAONEHCUMb K eCMeCmBeHHbIMb — Npaeam,
NPOBO32NIAULACMBIMD 80 6CToXD 3aKoHOoOamIbemeaxvy»[182, ¢. 652].

BipiiimoBmm BiJi MPUHIWIY TNPU3HAYCHHS PIBHOI KITBKOCTI TPETEUCHKUX
CYJUTIB-TIDEJICTABHUKIB BiJl KOXKHOI CTOPOHH 3 TIpaBOM BHOOpY cymepapOiTpa,
BJIAJIOCS BUPIIMIATHA TIEBHI MPOOJIEMH, 10 BHHHUKAIW II1J] 9ac BUHECEHHS PIIICHHS
npeacTaBHUKaMu. BigTenep cTopoHr MOTIIM TepeAaBaTH CIIip Ha PO3TJIIS OJTHOMY YU

JEKUIbKOM (OAHaK OOOB’S3KOBO HEMAapHiil KITBKOCTI) HE3aJEKHUM TPETEUCHKUM
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CyIIsIM, OOpaHUX 3a B3a€EMHOIO 3roj0l0 cTopiH. Jlo 1poro Ha apOITpiB (PaKTUUHO
OyJI0 TOKJIaAeHO He TIIbKKM OOOB’SI30K BHUPIIICHHS CIOPY Y SAKOCTI CyIi, ane i
GyHKINT TpeACTaBHUKA CTOPOHU IPU BHOOP1 CHUIBHOTO MOCEPEIHHUKA, IO HEPIIKO
MEPEIIKO/IXKAJI0 BCTAHOBIIEHHIO ICTHHH Ta BUPIILIEHHIO CTIPABH.

3 KOMIIETEHIIIi TPETEUCHKOTO CyAy BUKIIOUAIUCS CIIPaBU: PO 0COOUCTI TpaBa
CTaHy; CIIpaBH, MOB’sA3aH1 3 MAJIOJITHIMH Ta IHIIUMH 0COOaMH, 1110 3HAXOIATHCS i
OIIKOI0; CIIpaBH, OB s3aH1 3 IHTEpEeCaMHU Ka3eHUX yMpPaBiiHb, 3eMCbKHX, MICBKUX YU
CUIbCHKMX TOBAPHUCTB; CIPaBH, MOB’s13aHl 31 3JJOYMHOM YU MPOCTYIKOM, OKPIM THX,
AKl Ha MIJICTaBl 3aKOHY MOXYTb OYTH 3aBEpILIEHI MPUMHUPEHHSIM CTOpPIH; CIIpaBH,
NOB’SI3aHl 3 BIJIIKOAYBaHHS WIKOAM YU 30WUTKIB, CIPUYMHEHUX 3JI0YMHOM YU
MPOCTYNKOM, 10 PO3TJSJAIOTHCS I[UBUIBHUM CYJOM MICIS KPUMIHAJIBHOTO
MPOBAKEHHA. 3TOJI0OM JIaHWM Mepesiik OyJlo JOMOBHEHO KAaTeropi€ro CIpaB 00
HEPYXOMOIr'0 MaiHa, AKIIO0 CEpe] YYACHHUKIB € 0COO0M, OOMEXKEHI 3aKOHOM Yy TpaBl
1oro HaOyTTs1, BOJIOJIHHS Y1 KOPUCTYBAHHS HUM.

VYroga cTopiH npo nepenady cropy Ha po3riia] TPETeHChbKOMY CyJy MiCTHIIACs
y TpeTelChbKOMY 3aMuci, HaMMCaHOMY Ha IPOCTii Oymasi Ta MimucaHOMy CTOPOHAMU
1 mocepenHukamMu. B TpereilicbkomMy 3amuci 00OB’SI3KOBO 3a3HAYAJMCh MPI3BUIIIE,
iM’s1, M0 0aTHKOBI, 3BaHHS CTOPIH Ta OOpaHWX MPEACTaBHUKIB, MPEAMET cropy. Ak
3a3HayaB A. X. ['onpbMCTEH, TpHM YKIJIaJIeHHI TPETEHChKOi Yroaud cmip MaB OyTH
HassBHUM, a OT)K€ HEMOXJIMBO OYJIO YKJIACTH 3alKC Ha PO3IJIs CIOPY, KU I1Ie HE
BUHHUK, OCKIJIBKA Ha MOro AyMKy: 1) BUMOra BKa3yBaTH y 3alKCl TPETEUCHKUX CYJ/IIB
O3Hauae, MO0 CyAJi MarwTh OyTH 0O0paHi 3a3dayerijib, 10 BaXKO 3pOOUTH [0
BUHUKHEHHSI CIOpY; 2) TpeTelchbKa Yrojla € CTPOKOBOKO, a OTXKE HE MOXe OyTH
YKJIaJIEHO JOTOBOPY HAa MalOyTHIM CIip, OCKUIBKY BiJICYTHSI MOXKJIUBICTh BUSHAUUTH
CTPOK JIOTOBOPY B yMOBaX, KOJIM CHIp II¢ HE BUHUK 1 HEBIJJOMO YM BUHUKHE [58,
c. 214-215].

JlonaTKOBO 3a B3a€MHOIO 3T0JI0K0 CTOPIH MOIUIM OyTH 3a3HaueHi W 1HIII YMOBU
(HampuKIIa, MO0 MICI 3acilaHHs TOCEPEIHUKIB, 3aBIyBaHHS IUIOBOJCTBOM Ta
30epiraHHs TOKYMEHTIB, MOPSIAKY HaJIaHHS MOSCHEHb CTOPOHAMU, CTPOKIB PO3TIISIY
crpaBH, 3a0e3MeUeHHs M030BY TOIIO). 3MIHUIIUCS 1 BUMOTH JI0 SIBKH 3aIIUCY: Temep il

MOXHa OyJO 3M1MCHUTH, 3aCBIIYMBLIM Yy HOTapiyca Yd MHUPOBOrO CYIJl, OpUTiHAI
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3alrcy BHUJABaBCA MOCEPEIHUMKAM, a CTOPOHAM — KOIii, OCKIJIbKU MOCEPEIHUKU IO
3aKiHYEHHI PO3IJISAy TMOBHHHI HAJaTH 3alKc pa3oM i3 PIMICHHSIM JI0 HaJIEXHOTO
CYJIOBOTO MICIl JJisi BUJA4l BUKOHAaBYOrOo JucCTa. SKmio cmip po3risgaBcs
JIEp’KaBHUM CYZOM, 3 MOMEHTY MpeJ IBIICHHS 3alKCy MPOBAKEHHS MPUITUHSIIOCH,
OJIHAK 3axoAM 3a0e3MEeUeHHs MO30BY 3JIMILIAIUCS B CHJIl JI0 BUHECEHHS PIlICHHS
TPETEHCHKUM CYIOM, SKIIO CTOPOHAMH Yy 3alUCl HE OYyJI0 BKa3aHO 1HILIOTO.

[Ipu BupimieHHI CIpaBU TPETEUCHKUM CYJl Ta CTOPOHU 3BUIBHSUIMCS BIJl yCIX
oOpsiB Ta (hOpMaJIBLHOCTEH CYI0BOTO MPOBAKEHHS, OKPIM THX, 110 OyJIM BKa3zaH1 y
3aMucl, a CTPOK PO3TJISALY CIIPaBH BCTAHOBIIIOBABCS Y YOTHUPH MICSI, OAHAK MIT OyTH
MOJOBKEHUN 3a B3a€EMHOIO 3r0JIOI0 CTOPIH Ta MOCEPEIHMKIB, SKIIO CTOPOHHU HE
NOTOWJIM 1HIIOTO y 3amuci. SIKImo >X y BCTAaHOBJCHHWH CTPOK HE BigOyBajoch
BUPILIEHHS CIIPAaBH, @ HOBUM CTPOK HE BCTAHOBIIIOBABCS, TPETEUCHKUN CYJl BBaXKaBCs
3aKpPUTHM Ta TaKuM, 110 He BiIOyBcs. [Ipu nipomy 3 OOKy nepxaBu He OyJIO KOAHHUX
3ac00IB CIIOHYKaHHS /10 BUHECEHHS PILIEHHS, L0 MOSCHIOBAIOCA HEMOKJIMBICTIO
MPUMYCHUTH TIOCEPEIHUKIB BUHECTH PIIICHHS 110 COBICTI Ta CIIPaBEIMBOCT1 Y TIEBHUIMA
ctpok [182, c. 667—668].

Pimienns, mpuitHATe  OUIBIIICTIO  TOJIOCIB,  MIJAMUCYBajJoCh  yciMa
NOCEepeIHUKaMH 1 BCTYNajo B CHJIy 3 MOMEHTY MOIrO OrOJIOIIEHHSI CTOpPOHaM, a 3
METOI0 HEJIONMYIICHHS BHUIIAJKIB, KOJU OJHA 31 CTOPIH YXWJISETHCS BiJ SBKU Ha
OTOJIOUIEHHS pIIIEHHS Ta HOro miAnucaHHs, OyJ0 BCTAHOBJEHO, IO PIIIEHHS
BB)KAETHCSI OTOJIOIIEHUM B OCTAHHIN JIEHb CTPOKY, BCTAHOBIEHOTO JIJISl BUPIIICHHS
criopy. Ilicist HbOro MOBHOBa)KEHHS TPETEHCHKOTO Cy Ty PUTTUHSUIIACS, CIIpaBa pa3oM
3 TPETEHUChKUM 3allUCOM, OPUTIHAJIOM PILIEHHS MepeaaBaiacsi MUPOBOMY CYJ/II YH /10
OKPY)KHOTO Cyqy, SIKHMH Yy 3arajJbHOMY TMOPSIKY BHABajHCs BHUKOHABYl JIUCTH.
36epiranacsi MOXKJIHMBICTh y MICSYHHI CTPOK 3 JTHS OTOJIONICHHS BU3HATH PIIIEHHS
TPETEHCHKOTO CYyQy HEAINCHUM TOBHICTIO (y pa3i BUHECEHHS pPIIICHHS TIiCIIs
BKA3aHOTO Yy 3aIlMCl CTPOKY YM 3 MOPYIICHHSM 1HIIUX YMOB 3amucy a0o SKIIO 3amuc
He OyB MignmucaHuil yciMa ocobam, 110 NpUMaId Y HbOMY y4acTh) a00 4acTKOBO
(BimHOCHO 0Ci0, IO HE MPUHMAaIM ydacTi B YKIAJEHHI 3alucy, IPEeIMETy CIopy,
KWW 3aliCOM HE TepeaBaBCsl HA BHPIIMICHHS TPETEHCHKOTO CyNy, Ta KaTeropii

CIIPaB, HEMIICYAHUX TPETEHCHKOMY CYY).
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VY TakoMy BUIJISAI TpETEHChKUN cya 0e3 3HaUHUX 3MiH IpoicHyBaB 10 1917
POKY, KOJIM BXKE€ PAISHCBKOI BiIaaor 3 npuuHATTAM Jlexkpery Pamm Hapomumx
Kowmicapie PCOPP «lIpo cym» Nel Big 24 nwucromaga 1917 poky, sKum
CKACOBYBAJIMCS JJOHUHI ICHYIOUl CYJIOBI YCTaHOBH (OKPYXHI CyJH, CyJIOBI IMaJIaTH Ta
MpaBIIIUYMA CeHAT 31 BCIMa JenmapTaMeHTaMH, BIMCBKOBI, MOPCHKI Ta KOMEpIIiHHI
CyJiH, 110 3aMIHIOBAJIMCS CyJaMHu, OOpaHUMHU Ha 3acajax JEMOKpPAaTUUYHHX BHUOOPIB),
BBOJIWJIUCSI PEBOJIIOIIMHI TpUOyHaNMH. J{1sSUIbHICTh IHCTUTYTY MHUPOBHX CY/JIIB OYJI0
MPU3YITMHEHO Ta 3aMiHEHO MICIIEBUMHU CyJaMH B 0COO1 MOCTIHHOTO MICIIEBOTO CYIi
Ta JBOX 3acizareniB. Pa3om 3 1uM, y BCIX HMBUIBHMX Ta KPUMIHAJbHUX CIIpaBax
IPUBAaTHOTO OOBHMHYBAauY€HHs 30epiranacsi MOXKJIMUBICTh 3aCTOCYBAaHHS TPETEHCHKOIO
CYIy, PO3TJISil CIIOPIB Y SIKOMY MaB PEryJIOBaTHCS MOAAIBIINMHE JeKpeTamu [69, C.
124-125].

[Ilo crocyetbesa Tteputopii CxigHoi VYKpaiHu, TO 3 MNPOTOJOIICHHSIM
OUTBIIOBUKAMU PAJSTHCHKOI Biaau B Ykpaini y rpynHi 1917 poky y XapkoBi Ha
I Beeykpaincekomy 3’311 Pan, Ha ii TepuTopii BU3HaBajacs Iisi JEKPETIB Ta THIIMX
3aKOHOJIAaBUMX akKTiB pajsHcbkoi Pocii. Ilum camum Oyno 3amodaTkoBaHO
CTAaHOBJICHHSI PAJTHCHKOI CYJOBOi CHCTEMH, siKa TMpOiCHyBaJia B YKpaiHi 10
MPOTOJIOMICHHST 11 HE3aJeXHOI JepkaBoro. Bxe 16 mortoro 1918 poky
BcepociiicbkkuM TLIEHTpaJlbHUM BHKOHAaBYMM KOMITETOM NpUMHATHI JlekpeT mpo
TpeTeChKkUil Cyl. YCl CHOpH y UMBUIBHHUX CIIpaBax, 3a BUKIIOUYEHHSM CIpPaB,
MIJICYAHUX CIHEUIAIbHUM CyJaM YW I1HIIMM YCTaHOBaM, Ha IiJICTaBl 3aKOHIB PO
TPYJOBUI JTOTOBIP Ta MPO COIlaIbHE CTPAXYBAHHS, a TAKOX YC1 KpUMIHAJIbHI CIIPaBU
IPUBATHOTO OOBUHYBAa4YEHHS, 32 SKMMH MOKapaHHS 3aCTOCOBYETHCS JIMIIE HA BUMOTY
CKap>KHHMKA YU TOTEPHIIOro, MOTJIM OyJiM mepenani Ha PO3IJisi TPETEUChKOMY CYAy
[69, c. 476]. Tpereiicbkuii Cy 3aCHOBYBABCS Ha PO3CY]l CTOPIH a00 y CKJIaji OJHOTO
nocepeiHuKa, abd0 OJHAKOBOI KIJIBKOCTI YJIEHIB TPETEMCHKOTO Cyay 3 KOXKHOT
CTOPOHH Ta OJHOTO TMOCEpeIHHKa, OOpaHOoro ocraHHiMU. CTOPOHHM Mald MPaBO
MOJIaTH 3asBY 10 MICHEBOTO CyIy 3a MiJCYIHICTIO 3 METOIO BiI3UBY MPU3HAYEHOTO
HUMHU TPETEUCHKOTO Cy/AJl Ta OOpaHHS HOBOTO, a SIKIIO CTOPOHU HE MpHU3HAYAIA

3aMICTh BIAKJIMKAHOTO CyAnal abo CynAi, 0 BUOYB 3 IHIIUX MiJCTaB, HOBOTO, YU
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SKIIO OJIHA 13 CTOPIH YMHUCHO YXWJISIETbCS BIJ MPU3HAYEHHS CBOTO TPETEHCHKOTO
CyIUIi, HOTO MpU3HAYAB MICIIEBUHA CYIJIS.

VYroma cTopiH Mpo mepenady cropy A0 TPETEHChKOro CyAy MicTWiacsi y
TPETEHChKOMY 3amuci, Jieé 3a3Havyalucs CTOPOHHW, MpeAMeT cropy (OoaHaK
TpeTeichbkuil cyn OyB HaJIJICHUN MOBHOBAKEHHSIM PO3UIMPUTU MPEAMET CIOpYy) Ta
CTPOK PO3IJIAly CHpaBH (SKIIO CTPOK Yy 3amlKcCi HE BKa3aHO, BIH CTAaHOBUB YOTHPU
Micsin). Taka yrojga morjia OyTH yKIIaJieHa sSIK 10 3BEpHEHHS J0 MICIIEBOTO CYy, Tak
1 mja 9ac po3rjsiay HUM crpaBu (y IIbOMY pasi OpUTiHAJ CIpaBH IepeaBaBCs
MIOCEpPETHUKAM, a Cy/TOBE MUTO TIOBTOPHO HE CTATYBAJIOCS).

[licnss BUpimIEHHS CHpPAaBH PILIEHHS TPETEUCHKOro CyAy, MHIANUCaHE YyciMa
TPETEUCHKUMHU CYAJISIMHU, TIEPEIABATIOCS Pa30M 13 3aIlIMICOM Ta MaTepialaMu CIIpaBH Ha
30epiraHHs 10 MICIEBOIO CyAy, SIKMM MIT 3BEpHYTH pPINIEHHS 10 BUKOHAHHS Y
MIPUMYCOBOMY TIOPSJKY NUISIXOM BYMHEHHSI BIAIOBIJHOTO HAmMMCy Ha HbhoMy. Ha
pILIEHHS. TPETEHCHKOTO CyAy JOIyCKajocs KacalliHe OCKap)KEHHS N0 MICLEBUX
3’13/11B Cy/AJIIB y BCTAHOBJIEHI JJIsl Kacallii CTPOKH, a y pa3l CKacyBaHHsS PIIICHHS
TPETEUCHKOIO CyJy CIpaBa IepeaaBajiacs O 3arajlbHOTO Cyay B 3aJIEKHOCTI BiJ
M1JICYTHOCTI.

I3 BHecennsm 3miH g0 I{uBinbHOTO TpouecyanbHoro kojekcy PCOCP Tta
JOTIOBHCHHSIM MOro y SKOCTI J0JaTKy IloNOKeHHSM Tpo TPEeTEHChKUM Cy
[ToctanoBoro BIIBK Bix 16 xoBTHs 1924 poky 3MIHHUBCS 1 TPETEUCHKUI pPO3TIISA.
Amnanoriuni Hopmu Oynu BiaTBopeHi y HIIK YPCP 1924 ta 1929 poki. byas-skuit
CHip MpO IHUBUIBHE MpPaBO MK MPUBATHUMH OCOOAMU Ta KOJEKTHUBAMHU MIT OYyTH
NepeIaHnii Ha PO3IJIsA] TPETEHChKOMY CYAY, OKpPIM TakuMxX Kareropiil cmpas: 1) mpo
37I0YMHU, TIOB’s3aHi 3 MOpylIeHHsM KoAekcy 3akoHIB Tpo Mpaiio (po3riisganncs
OCOOJIMBUMHU  TPYJOBUMHU CECISIMH HApPOJHUX CYIiB); 2) 3€MENbHI CIOpHU
(posrmsimanvcs 3€MENbHUMH KOMICisiMH); 3) CIopu MpO MaWHOBI MpaBa MK
Jep’)KaBHUMU OpraHamMu (pO3Tsganucs IEHTPATbHUMU Ta MICIICBUMHU apOITpaKHUMU
KOMICIsSIMH).

Tpereiicbkuii cyi yTBOPIOBABCS TUTHKHU JIJIST PO3TIIALY KOHKPETHOTO CIIOPY, IO
B)K€ BUHUK: TIOJIOKEHHSIM TIPSIMO 3a3HAYAJIOCS, [0 TOMOBJICHICTh MPO Tepenavy ycix

CIIOpIB YU CHOpPY, IO MOXE BUHUKHYTH y MallOyTHOMY, Ha PO3IJIsj TPETEHCHKOMY
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CyJly He M030aBJIsi€ MpaBa WX CTOPIH 3BEPHYTHUCS 70 CYAY y 3BUUAHHOMY TOPSIKY 32
[{uBUTBHEM TIpoTIeCYaTbHUM KoaekcoM. CKIlan TpeTeHChKOro Cyay He 3a3HaB 3MiH
BIJIHOCHO ToONepeaHboro JlekpeTy, oJlHaK BUMOTHU JO TPETEUCHKOTO 3amucy Oyiu
pO3IIMpEeHi, BiH 3acBiAYyBaBCSA HOTapiaJlbHO Ta MaB MICTUTH: a) TIOBHE
HallMEHYBaHHA Ta aJpecHu CTOpiH; O) 3a3HAaYEHHS MOBHOBAXKEHb Ha YTBOPEHHS
TPETEUCHKOTO CYJy y BHUMNAAKy YKIAICHHS 3amucy B IMEH1 1HIIOT OCOOM 4H
KOJIGKTUBY; B) MPEIMET CIIOpY; T') Mpi3BHUIlE, iM’s, MO OaTbKOBI OOpaHUX CYIIIB 13
3a3HAYEHHSM TOJIOBYIOYOT0; J) CTPOK pO3MISy CHpaBu (SKIIO HE 3a3HayaBcH,
BBa)KaBCS BCTAHOBJICHHMM B OJMH MICAIb 3 JHS 3aCBIJUCHHS); €) MICIIE Ta dYac
VKJIQJICHHSI TPETEMChKOro 3alucy; €) MIANACH YYacHUKIB CIOpPYy Ta 4YJICHIB
TPETEUCHKOTO CYy.

BigmoBa Bifg yroaum A0 3aKkiHYEHHSI CTPOKY Ha pO3IJIS] CIpaBU UM 3aMiHA
CYIIiB IO 3aKIHYCHHS PO3TJISAY CIIpaBU 3a00pOHSIIACS, OJHAK CTOPOHA Maja 3MOTY
BIJIMOBUTHCS BIJl YrOJH, SKIIO JOBEAE, IO OYyIb-XTO 13 CYHJIB 3aIlliKaBICHUU Yy
PO3IMJISIAIL CTIpaBU, MPO 1[0 HE OyJIO BIOMO JI0 MiAMHCAHHS TPETEUCHKOTO 3amucy. Y
BUIIAJIKy CMEPTi, XBOPOOU 4M BiJ i3y OJTHOTO 13 CY[JIIB CTOPOHH IMOTOKYBaJId 200
nepesaTu CIip Ha PO3TJsij HassBHOMY CKJIaly Cyay, ado K 0O0paTh HOBOTO CYITIO
TIEI0O CTOPOHOIO, fKa oOupana mnomnepeanboro. Cama mpoleaypa TPETEHCHKOTO
po3risaay Oyna MeHIl (popMalti3oBaHOK, MOPIBHSIHO 3 JICPKABHUM CYJOYHMHCTBOM,
OJIHaK BUPIIICHHS COpaBu OyJ0 HEMOKIMBUM O€3 3aCIyXOBYBaHHS MOSICHEHb CTOPIH.
3a pesyiabTaTaMH PO3IJISAY CHPaBU OUIBIIICTIO TOJOCIB TPETEUCHKUX CYIIIB
npuiiManocs pillleHHsd, [ SKOTO BCTAaHOBIIOBajacs mUcbMoOBa (¢dopma 13
3a3HAYCHHSAM JaTH, MICI PO3IIIIAY Ta CKJIAIy TPETEHCBKOTO CYAY, TPETEHCHKOTO
3amucy, Ha MIJCTaBl SIKOTO Cy/ PO3IJIsifaB CIpaBy, HATMEHYBaHHS YYACHUKIB CIIOPY,
NpeAMETY CIOpYy, CaMoOi CyTi pIIMIeHHS 13 3a3HAYCHHSIM PO3MOJITY BUTpPAT
TPETEHCHKOTO PO3TIIATY.

VY mnepion HEIly 3akoHOTBOpEHHS MIOAO [iSUIBHOCTI TPETEHCHKUX CYIB
TUMYACOBO aKTUBI3Y€ThCs: npuiiMaeThes [loctanoBa Paau mparti Ta o6oponu Big 22
ceprHst 1922 poky, sIKOI0 CTBOPIOBAIMCS apOITpa)kHi KOMICIT TTPU TOBApHUX OipKax,
mo (GakTUYHO OyNIu TPETEHCHKUMHU CyIdamMH 3 PO3IJSAY CIOPIB MK YYaCHHUKaMU

oipxi1; [Honoxenns LIBK ta PHK CPCP «IIpo ToBapHi 1 ¢oH10BI OipKi 1 TOBapHI
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BigAuM npu pouaoBux Oipxkax» Big 01 xxoBTHS 1925 poKy 3aKkpinuio 3acTOCyBaHHS
BHYTPIIIHHOTO MOCTIHHO JIFOYOTO apOiTpaxKy.

V ueit e yac TpuBae mpoliec nepexoy apOoiTpaxy 1o Jep:kaBHOI chepu: BOHU
3a CBOIMH O3HAKaMW HaraayBaldd Cyad, Xoda (OpMalIbHO 1 HE BIIHOCHIMCS JO
cynoBoi riiku Biaaud. 21 BepecHs 1922 poky LIBK ta PHK PP®CP 3atBepauiu
MOJIOKEHHSI TMPO TOPANOK BHUPIIICHHS MaWHOBUX CIOPIB MDK JI€pKAaBHUMU
yCTaHOBAMH Ta OpraHizallisiMH, SKUM yTBopeHi Buia apOitpakna komicis npu Pami
mpaiii Ta 000poHH, apOITpaXkH1 KOMICIi TPU 00JaCHUX €KOHOMIYHHUX pajaax, a 3r0J0M
— 1 Ipu TYOEepHCHKUX €KOHOMIYHUX Hapazaax [175]. B Ykpaini 16 nucronana 1922
poky Oyno npuitHsATo mnoctaHoBy Pagnapkomy YCPP mnpo opranizanito Buinoi
apOitpaxHoi komicii YCPP. Cucremy pecnyOiiKaHCBKHX 1 MICHEBUX apOITpakKHHUX
KoMiciii ovosmna ApOitpaxna komicis npu Pami npami i o6oponu CPCP,
NOJIOKEHHS Mpo Ky Oyio 3aTBepkeHo 06 TpaBHsa 1924 poky. ApOiTpaxkHa Komicis
po3risgaia COpaBH y CKJIadl TPbOX OCI0 3 OOOB’SI3KOBOIO y4YacTIO IOpUCTa Ta
KEpIBHOTO pOOITHHKA 3a MpaBuiamMu LIMBUIBHOIO MpoLECyaIbHOTO KOAEKCY 3
JCSIKUMH 0cO0IMBOCTAMU [176].

HoBuii crnoci6 rocmojgapioBaHHs COIIATICTAYHOI IJIAHOBOI E€KOHOMIKH Ta
nepexii 10 KOMaHIHO-aJAMIHICTPATUBHUX METOMIB YIPaBIIHHS 3MEHIIUB POJIb
TpeTeichbkoro cyay y BHyTpimHboMy *KuTTi CPCP, ane 3acTocyBaHHS MIKHApOIHOTO
KOMEpIIITHOTO apOiTpaxy, 3BUYHOTO JJII TOProBOI MPAKTUKW IHIIMX KpaiH, BCE XK
mano wmicue. Ilpu BcecorosHiit Toprosiii manati B MockBl yTBOpeHO MOpPCBHKY
apOitpaxkny komicito (1930 p.) Ta 30BHIIIHBOTOPTOBENBHY apOITPaXHY KOMICIIO
(1932 p.), saxy 14 rpymus 1987 poky VYkazom Ilpesunii Bepxonoi Pagu CPCP
nepeiiMmeHoBaHo Ha ApOiTpaxkHuid cya npu Toproso-npomuciosii manati CPCP.

B Toit e wac, y cepemuHi 60-x pOKIB BC€ K 3MIMCHIOBAIUCA CHPOOH
peaHiMyBaTH BHYTPIIIHI TPETEHCHKI Cy/IU Ta MIABUIIUTH iXHIO POJIb, CaMe Ha Il Yac
MpUnaia aKTUBI3aIlisl HAYKOBUX JOCIIHKEHB I[bOTO THCTUTYTY, OCOOJIMBO B KOHTEKCTI
BiurroueHHs [lomoxennst mpo tpereiickkuit cyn (Homatox Ne2) mo I[uBinmpHOTO
npoliecyanbHoro koaekcy Ykpaincokoi PCP Big 18 mumast 1963 poky.

B takomy Burmsiai maibke 0e3 3MiH TPETEUCHKUN CyJl TPOICHYBAB 10 PO3Maay

CPCP, xoua Bce 0J1HO HE Ha0yB HMIMPOKOIO 3aCTOCYBAaHHS. Bike y yacu He3anexHOCTI
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VYkpaiau BigOysocst GOpMyBaHHS YHHHOTO TPETEHCHKOTO 3aKOHOAaBCTBA: MPUUHSTTS
3akoHIB Ykpainu «[Ipo MbKHapomaHuii koMmepiiitHuii apOitpax» (24 motoro 1994
poky) ta «lIpo Tpeteiicbki cynu» (11 TpaBHs 2004 poky); 3miH a0 L{uBiabHOTO
MPOIECYaTbHOTO KOAEKCY YKpaiHM IIMOJO0 BPETYITIOBAaHHS IHUTaHb OCKap>KEeHHS
pIlICHHST TPETEHCHKOrO CyJy Ta BHJIadi BHKOHABUOTO JIMCTa HAa WOTO TPHUMYCOBE

BUKOHAaHHA.

1.3. Micuye mpemeiicoko2o po32nady cepeo aibmepHamueHux
Cnoco0i6 UPIUIEHHA YUBLIbHO-NPABOGUX CROPIE ma 11020

CNiBGIOHOUICHHA 3 UUBLIbHUM NPOUECYATbHUM NPABOM

JUiss  BU3HA4YeHHS  MiCLsSl  TPETEMCHKOrO  pO3MJIsSIAy  cepel  crnocoOiB
IbTEPHATUBHOIO BUPIIIEHHS UBLILHO-NpaBoBUX cnopiB (nam — ABC), mepm 3a
BCE, HEOOXITHO BH3HAuuTH, 10 co00t0 siBiisie ABC. OCKUIbKM Ha 3aKOHOJAaBUOMY
piBHI 1HCTUTYT aJbTEPHATUBHOIO BUPILIEHHS CIOPIB B YKpaiHi HE 3aKpIIUIEHO, a Y
HAayKOBOMY CEpEJOBMILI  BIACYTHE HOro OJHO3HAYHE PO3YMIHHS, I[OCTA€
HEOOX1JTHICTh 3BEPHYTHUCS HE TIIBKU JIO0 JOCIHIJKEHb BITYM3HSIHUX HAYKOBIIIB, a 1 J0
HAyKOBUX 37]00yTKIB MPECTABHUKIB IOPUIUIHOI HAYKH 3apYyO1KHUX KpaiH.

[IpakTvka  aJdbTEPHATHBHOTO  BUPIMICHHS  I[HMBLILHO-MPABOBHX  CIIOPIB
(Alternative Dispute Resolution, ckopoueno — ADR), 1o Briepiie Oyia BIpoBaKeHa
y CIIA y 60-x pokax XX CTOJITTS y SIKOCTI «IIPUBATHOTO MpaBoCyas» (private
justice) HaOyJia MIMPOKOTO 3aCTOCYBaHHsS y 0araThOxX KpaiHax CBITY, cepell SKUX
Kanana, Himeyunna, @paniis Touo. Takoxk napaneibHO Y 3aKOPAOHHIN MpaKTUIL
BukopucToByroThcst TepMinu EDE — Effective Dispute Resolution (edexrtuBHe
po3B’s3aHHs cnopiB), Amicable Dispute Resolution (apy»He po3B’si3anHs cniopis). B
VKpaiHi TakoXX 3HAWIUIM 3aCTOCYBAHHS OKpeMl CHOCOOM ajJbTEPHATHUBHOIO
BUPIIIEHHSI CMOPIB  (TPETEUCHKUN  PO3IIISIA, PO3IJSIA  CHOPY  MIKHAPOIHUM
KOMEPIIIHHUM apOiTpakeM, eperoBopr, 0OTOBOPIOETHCS MMUTAHHS BIPOBAKEHHS Ha
3aKOHOJIABUOMY PiBHI MeJiaIlii), OJHaK 00CATH iX 3aCTOCYBaHHS HE3PIBHIHHO MaJli.

Ha nanuii yac y BITUM3HSHIN HayKOBIM JIITEpaTypl Ha MO3HAYEHHs JAHOTO
IHCTHTYTY 3yCTPI4alOThCs Pi3HI MOHATTS: «aJIbTePHATHBHE BUpilIeHHs criopis» [180,

c. 158], «amprepHaTHBHEe pPO3B’s3aHHsA cropiBy (APC), «ambTepHaTHBHI CrocoOu
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BpEryIIOBaHHS  KOHGMIIKTIB» Ta iH. Po3rnsgaroum  3a3HavyeHe  MMHUTAHHS,
I'. B. CeBacTbsIHOB BBa)ka€ TaKOX CHHOHIMIYHUMH MNOHATTA «cmocoon ABCy,
«CTIoCOOM  HEACP)KaBHOTO (MPUBATHOTO) BHUPIIICHHS CIOPIB 1 BPETYJIIOBaHHS
NpaBOBUX  KOH(IIKTIB»,  «IHCTUTYTH  CaMOPETYJIIOBAaHHS  T'POMAISHCHKOIO
cycaiabcTBay [201, c.94]. B mitepaTypi TakoX BHKOPHCTOBYIOTHCS TEPMIHHU
«QJIbTEpHATUBHI  MPONEAYpPH BUPIIICHHS CIOPiB», «IIPUBaTHI (HEIEpIKaBHI)
IpoLEeAYPH BHpIIIeHHS Ta BperymoBanus cropis» (. JI. JaBunenko) [65, c. 44],
«T03a/iep>kaBHE BUPIIICHHS Ta BperymoBanHs criopis» (M. O. Poxkoga) [166, c. 12],
«1mo3acyqoBl» ab0 «IocynoBli (GOpMH» BUPILIEHHS CIOPIB, «aJIbTEPHATUBHE
BupimeHHs cropiB i  koHmikTiB» (O. A. bpmwxkuncekuit) [36, c¢.38] Tomo.
M. O. PoxxkoBa, $K BX€ 3a3HA4ajiocs, IMPOMOHYE 3aCTOCOBYBaTH TEPMIH
«T03aJiepyKaBHE BUPILIECHHS Ta BPETYIIOBAHHS CIIOPIB», HATOJOMIYIOYH HA TOMY, 11O
3ano3udeHe MNOHATT «APC» He 30BCIM TOYHO B1IOOpa)kae CYTHICTh JaHOIO
iHcTuTyTy. Il0B’s13y€e 11e BoHa mepeayciM 3 TuM, o APC oxorumoe co0oro e Ti
OpOLEAYpH, SIKI MOB’S3aHI 3 BUPILIEHHSM CIOPY LUISIXOM BUHECEHHS HE3aJIEKHOIO
0Cc00010 000B’3KOBOT'O JIJIsI CTOPIH PILIEHHS, TAKUM YHHOM 3aJIMIIAIOTHhCS 0€3 yBaru
OpoUeAypH, NOB’A3aHI HE 3 BHUPIMIEHHSM CIOPY, a 3 HOro BPEryJIIOBaHHAM
(JTiKBigaIi€r0), TOOTO JOCATHEHHS CTOPOHAMH B3a€EMOBUTIIHOTO KOHCEHCYCY, IO
3MIACHIOETBCS CaMUMHM CTOPOHAMH YM 3allyd4€HOI OCO000I0 — MOCEPEAHUKOM
(mMemiatopoMm)). A mo-Apyre, He 3aBXAM TPOLEAYpH, 10 MependadyaroTh
BPETYJIIOBaHHS CIIOPY, € aTbTEPHATHBOIO, 10 BUKJIIOYAE CYIOBHIA PO3TIISII, OCKUTBKA
MOXYTh OYTH 3aCTOCOBaHI MapaJieibHO 3 HUM (HaIpHKIIaI, ieperoBopu) [166, c. 12].

VY BITUM3HSHIN HAyKOBIN JITEPATYypl NEPEBAKHO 3aCTOCOBYETHCS caMe€ TEPMiH
«anbTepHATUBHE BHPIIICHHA CHOPIB», Xo4a Yy 3rajgadiid panime Crparerii
pedopMyBaHHS CyA0yCTPOIO, CYJOUYMHCTBA Ta CyMIXHHUX IMPABOBUX IHCTUTYTIB Ha
2015-2020 poxu BUKOPUCTOBYETHCS TMOHATTSA AIBTEPHATHBHOTO (I103aCYOBOTO)
epezyntosannsi  cnopiB.  OTxke, MIATPUMYIOYH  JOIIIBHICTE  OJHOMAHITHOTO
MO3HAYEHHS LbOTO I1HCTUTYTY, BCE€ K HaMOUIbII KOPEKTHUM BOAYA€THCS
BUKOPHCTAHHS MOHSTTS «QJIbTEPHATUBHE BUPIIICHHS CIIOPY».

Y HalOUIbII IIUPOKOMY Ta BCEOXOIUIIOIOYOMY pPO3YMIHHI allbTEpPHATHBHE

BUPIIICHHS CIIOPIB — 1€ IpaBO BHOOPY 0C000I0 Oyab-IKOTO HE 3a00POHEHOTO



59

3aKOHOM CIIOCOOY BUIPIIIEHHS CIIOPY YW BPETYyJIOBaHHS MPaBOBOrO KOHQIIKTY
3aJIeKHO Bl CUTYaIlli, o A03Bojsie Bkimouatu 10 ABC ogHO9YacHO sIK CyAOBI, TaK 1
1mo3acy10Bi opMHU 3aXHCTYy, B TOMY YHCII 1 Takl, 0 NepeadavyaroTh 3BEpHEHHS 10
YIOBHOBR)XEHUX 3aKOHOM OpraHiB — IMPE3HUJIeHTa, OpraHiB BUKOHABYOI BIIAIIH,
oMmOyzacmeHa, HoTapiyca Toimo. OnHak, HAMOUTbII YCTaJIeHUM Y JaHOMY KOHTEKCTI €
po3yminHsg ABC y HacTynHuX acniekTax: 1) sik HeCy/10BOrO BUPIIIEHHS CIIOPiB, TOOTO
aIbTEPHATUBH JIEP’)KAaBHOMY MPaBOCYAAI0 (IIUpOKe po3yMmiHHS). Take po3yMiHHS
JTIO3BOJIAE€ TOEIHYBAaTH COOOK0 BCI CIOCOOM BHUPIIIEHHS CIOPIB Ta BPETYJIIOBaHHS
KOH(JIIKTIB  (IE€PEroBOpH, IOCEPEAHULTBO, TPETEHChKUA pO3MJISL TOMIO) 32
BUKJIIOYEHHSM  3BE€pHEHHS cCTOpiH g0 cyay. Cima mOiaATpUMatd — AyMKY
I'. B. CeBactpsiHOBa npo po3yMiHHs ABC sk «Heaep»KaBHOI0» BHUPILIEHHS CIOPIB,
IIUM CaMUM IIKPECIIOI0YN MPUBATHO-TIPABOBY MPUPOY IHCTUTYTY Ta BHKIIOYAIOYN
3 cucteMu cnoco6iB ABC, okpiM cyay, ¥ iHII JE€p>KaBHI FOPUCIUKIIIHI OpraHu
(oprany BHMKOHABYOi BJIaJH, NPOKypaTypy Tomio) [168, c.95]; 2) sk cnocoly
BUPIIIEHHSI CIOPY, 3aCHOBAHOMY TUIBKM Ha JOCSTHEHHI KOMIpPOMICY (BY3bKe
PO3yMiHHSI), TOOTO BKJIIOYa€e y cebe MOCEPEIHULITBO, EPErOoBOpU, MPUMHUPEHHS, a
TPETEHChKUI PpO3TJsiA Ta apOiTpak CIOAM HE BKIIOYAIOTHCA SK  Takl, IO
BUKOPHUCTOBYIOTh MpOIECYalbHUI (3MarajibHUi) METOJA pPO3B’S3aHHS CIOpY 13
3acTocyBaHHAM HoOpM TmpaBa. Mapk XstomiTr-JIxelimc ta Hikonmac [oynn (Mark
Huleatt-James, Nicholas Gould) Takox He BKJIIOYAIOTh apOITPaXX IO CHCTEMH
crioco6iB ABC, OCKITbKM BBaXKarOTh, 10 3a CBO€ CcyTTio crocoou ABC He
MPU3HAYEH1 JJI1 BCTAHOBJIEHHS! KOHKPETHUX IMpaB Ta 00OB’SI3KiB CTOPIH 1 0a3yHOThCA
Ha iXHIA croiBhpaui: ans 3aBepuieHHs nporeaypu ABC nocTtaTHbO NpUIMHEHHS
OJIHIEI0 31 CTOpIH CHiBIpall, IpU LbOMY 1€ HE CHPUYMHHUTH ISl Hel OyAb-sKuX
HETaTUBHUX HACTIJKIB, OCKIJIbKM JOCATHEHHS MHUPOBOi Yroau € OakaHWM, a HE
000B’s13k0BUM pe3ynbratoM 3actocyBanHs ABC [106, c. 7]; 3) sk koMOiHyBaHHS BKe
icHytounx cnoco0iB ABC uu MojentoBaHHS BIACHOTO CIOCO0Y, BHUXOASYH 3
KOHKPETHUX OOCTaBMH CIpaBU 3 BpaxXyBaHHAM IHTEPECIB CTOPIH (MIEPEroBOPH-
MTOCEPEIHUIITBO, apOITPak-TIOCEPETHUIITBO TOIIIO ).

B Toit xe wac, sk mpaBoBe sBuiie ABC He € OZHOpITHUM YTBOPECHHSM,

OCKUJIBKM CKJIAJIAa€ThCAd 3 KUIBKOX BEJIIMKUX eJieMeHTIB — crnoco0iB ABC, Tt00TO
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MIPOIIeTyp, 3a TOMOMOTOI0 SIKUX focsraeTbes Mmeta ABC, Ta mia SKUMHU pO3yMIIOThCS
BIJOKpEMJICHI TMpPaBOBI 1HCTUTYTH, IO MAalOTh 3arajibHy CHPSIMOBaHICTh Ha
BpETYJIFOBaHHS MTPaBOBUX KOH(IIKTIB Ta BUPIIICHHS CIIopiB. [HOM1 Taki okpemi OJI0KH
IMEHYIOTh HE€ TIIBKH crocoOamu, aje ¥ aJbTepHATUBHUMHU (OpMaMH BUPIIICHHS
cropy, 3aco0amu, METOAaMH YW TPOIEAypaMHU BUPIIIECHHS MPaBOBUX KOH(IIIKTIB
(criopiB) [89, c. 25-32]. Buxoasuu 3 camoi cyTi manoro iHctutyTy ABC, cropoHH
BIIpaBi 00patu OyAb-SIKUH ICHYIOUHMM CIIOCIO BUPIIIEHHS CIIOPY YU CTBOPUTH BIIACHUM
YVHIKQIBHUN CHOCIO [JIg BUPIIIEHHS KOHKPETHOrO CIIOpY, a TOMY HE ICHY€E
BUYEpHHOro nepeniky cnocodis ABC. OnHak, aHanmi3yroun 3aKOpJIOHHUM JTOCBIJ, /1€
ABC € O1p1I NOIIMPEHUM, MOKHA, OKPIM TPETEHCHKOT0 CyAy, BUBHAUYUTH HACTYIIHI
crocoou:

1) meperoBopu — HalNOIIMPEHIIIA Ta HAUIPOCTIIIA 3 TPOUEAYP, OCKIIBKH HE
noTpedye NOJATKOBUX BUTPAT Ta 3aJIy4€HHS TPETIX 0ci0, He Mae (popMali30BaHOIrO
HOPSIKY, 103BOJISIE OJJHOYACHO 3acTOCOBYBaTH 1HIINHN cnoci0 ABC um 3BepraTucs 3a
CyZOBUM 3axucTOM. OCHOBHUM HEAOJIKOM € HEMOXIUBICTh IOJAJIBLIOTO
IPUMYCOBOT'O BUKOHAHHS JIOCSTHYTHX JIOMOBJIEHOCTEH, SIKILIO TaKi JOMOBJIEHOCTI HE
Oynu opopmIIeH1 BIAMOBIAHOIO YTOJI0K0;

2) Memiallis — IeperoBOpy Mi>K CTOPOHAMHM 3a y4acTIO TPEThOi HE3aIliKaBJICHOT
ocobu, 1o Mo30aBjieHa MpaBa BUHOCUTU OOOB’SI3KOBE JUIsl CTOpIH pimieHHs. Taka
MpOLEeypa € OJAHUM 3 TPHOX (Ha PIBHI 3 TPETEHCHKUM PO3IJISIIOM Ta MEPErOBOPAMM)
HalnomupeHimux crnocodis ABC, a Tomy mae 0e3iiyu BapiaHTIB il MPOBEIEHHS, LIO0
00yMOBJIEH1 0OCOOJIMBOCTAMH i1 3aKOHOAABYOTO PETYJIIOBaHHS y PI3HUX KpaiHaXx;

3) memiamis-apOiTpax Ta apOiTpak-memianis —koMOiHOBaHi criocoou ABC.
[lepmia Mozmens 103BOJIsIE MENIATOPY Y pa3l HEMOXIIMBOCTI NPUMHUPEHHSI CTOPIH
BUHECTH OOOB’A3KOBE pIMICHHS Yy SKOCTI apbitpa, a apyra Mojelb, HaBIAKH,
nependayac BUHECEHHS apOITpOM PIICHHSI, SIKE 3aJUIIAETHCS HEOTOJIONMICHUM 0
3aBEpIICHHS MPOICAYPH MEmiallii: y pasi, SKI0 JOCATTH KOHCEHCYCY HE€ BJIajocs,
apOITp OTroJIOIIyE CBOE PIILICHHS, IK€ Ma€ 00OB’SI3KOBY CHIJIY, a y pa3l JOCSITHEHHS
KOMIIPOMICY — PIILIEHHS] HE OTOJIOUIYETHCS Ta HE BCTYIA€ B 3aKOHHY CUITY;

4) momepenHs He3zanmexHa ominka (early neutral evaluation) — mgomomikHa

BIJIHOCHO TIEPETOBOPIB MPOLIEAYPA, 110 MOJIATAE B 3a7TyUYEHHI BiAMOBIIHOTO €KCIEPTa,
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creliagicta B MEBHINA ramxy3i mpaBa JUid HaJaHHS BUCHOBKY BITHOCHO MOXKIJIMBHUX
BapiaHTIB BUPILICHHS CIOPY, HIAHCIB CTOPIH Y pa3i 3BEpHEHHS J0 CyIy Yd apOiTpaxy
Ta IHIIUX TOCTABJICHUX MUTaHb. Takuil BUCHOBOK HE MAa€ IOPUAMYHOI YU JOKA30BOI
CWJIM 1 HOCHUTD JIMIIIE OI[IHOYHUIA PEKOMEHIallIMHUIA XapaKTep Ta MOXKEe CTUMYJIIOBATH
CTOPOHHU BUPIIIKTH CIIip B mo3acyaoBoMy mopsaky [19, c. 1];

5) He3aJIeKHUM eKCTIIEpTHUH BUCHOBOK (expert determination) — Ha BIIMIHY Bij
MOTIEPEIHROT  HE3AJIEKHOI OIIHKM, 3aTy4eHHsI €KCIEepTa Ma€e METOI0 IEePEBaKHO
BCTAHOBJICHHS MEBHUX (DAKTIB (€KOHOMIYHOTO, TEXHIYHOIO, (hiHAHCOBOTO XapakTepy)
[17];

6) pexomeHamiiHui (HE0OOB’ sI3K0BHUI) apOiTpax (non-binding arbitration) —
3aJlydeHUN He3aJeKHUM apOITp Hamae Ta BIACHY OIIHKY JIOBOJaM CTODiH,
CIIMPAIOYNUCh Ha JOKa3W, JOCIIKEHI B XOJ1 MPUCKOpeHOoi HedopMmartizoBaHOl
apOITpakHOT MPOIIEAYPH 1 TAKKI BUCHOBOK HE MOXe OyTH MPUMYCOBO BUKOHAHUH [4,
c. 2];

7) «masTHUKOBHM apOitpax» (pendulum arbitration), abo x apOiTpax
ocranuboi odeptu (final offer arbitration) — cnoci6 ABC, BiamoBigHO 10 SKOTO
CTOPOHHM Y BH3HAUYCHIN IOCIIAOBHOCTI BHKJIAJAlOTh HAIAIOTh BIIACHI BapiaHTH
BUPIIIEHHS CIIOPY, a apOITp o0upae 3 HUX HAMOUTBIIT MPUUHATHUNA Ta CIPABEJIMBHIMA
[14, c. 13];

8) mini-cyn (executive tribunal, mini-trial) — He 3Bakaroun Ha Ha3BY, MiHI-CYyA
HE € aHl JIEp>)KaBHUM CYJIOBUM OPraHOM, aHl apOITpa)keM, OCKIJILKU PO3TJIS] CIOpY
3MIMCHIOETHCS KOMICIEIO, IO CKJIAJAETHCA 3 KEPIBHUKIB YW YIMOBHOBAXXEHUX OCIO
KOMITaHIM-CTOPIH il TOJOBYBaHHSM 3alpOIIeHOI HEWTpanbHOi ocobu. Takum
YUHOM, CTOPOHH MPUHMAIOTh aKTUBHY Y9acTh B KEPYBaHHI MPOIEAYPOIO PO3TISAY Ta
BHHECEHHI PIllICHHS, sIKe He € 000B’s13k0BuUM [3, €. 137];

9) npuBatHuii cymas (rent-a-judge, private judging) — mnporeaypa, o
3actocoByeThbest y CHIA, Ta mossirae y po3riisiii Copy AII0YUM CYIJICIO YU CYAJICIO Y
BiJicTaBIl (0OMparoyYu MIIOYOT0 CYJII0, CTOPOHM TOBHUHHI KJIOMOTATH JIO MICIIEBOTO
JIepKABHOT'O CYy MPO HAJAaHHS JT03BOJTY CYII PO3MIIAAATH IXHIO CIIPaBy). Xoua JaHa
npouenypa i € cmocobom ABC, posrmsim crnpaBu BEAEThCS 3a MPOIECyaTbHUM

3aKOHOJJABCTBOM, SIK 1 B JIEP>KaBHOMY CY/ll, BAHECEHE TPUBATHUM CYIICIO PILICHHS €
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00OB’SI3KOBUM IS CTOPIH, BIAMOBIZAA€ CTATyCy CYIOBOTO PIILICHHS Ta MOXE OyTH
ockapyeno [11, ¢. 12-14].

3p0o3yMisIo, IO KOXEH 3 BHUIIEHABEACHUX CIOCOOIB Ma€ BJIACHUM Teperik
HEJIOJIIKIB Ta TIEpeBar, a iXHE 3aCTOCYBaHHA I KOXKHOI JIEpKaBU Ma€ CBOEPIIHI
ICTOPUYHI BUTOKH Ta OOYMOBJICHO NMEBHUMH MPABOBUMHM TPATUIISIMU, TOMY CIIIE iX
3al03UYEHHSI HaBpsJ YW BHUPIMIMTH MNpoOsiieMu 3actocyBaHHs crnoco6iB ABC B
Vkpaini. OpHak pi3HOMAHITTS TaKUX CIOCOOIB HAOYHO JEMOHCTPYE IXHE
MPU3HAYEHHS: CTOPOHH, 3BAXKYIOUM BCl HEJIOJIKU Ta MEpPEeBaru KOXHOTO 31 Croco0iB,
oOMparoTh TOW, SIKUA Yy KOHKPETHIA CUTyalli € HalOlIbll €(EeKTUBHUM Ta SKOMOTa
OlJIbIlIE 33JTOBOJIBHSIE CTOPOHU y MHUTAHHIX MIBUAKOCTI Ta BapTOCTI PO3IIIALY CIOPY,
dbopmanizoBaHOCTI IpoLeAypH, 000B’SI3KOBOCT1 KIHIIEBOT'O PIIIEHHS TOIIO.

[Ilo6 BU3HAYMTU MICLE TPETEUCHKOTO PO3risiay B cuctemi crnocodiB ABC,
HEOOXITHO MOJIIUTH CHOCOOM abTEPHATUBHOIO BHPIIIEHHS CIOPIB Ha TpPyIU
3aJIC)KHO B1JI MOKJIQJICHOTO B OCHOBY Kjacu]ikarlii KpuTepiro:

1) 3a HaJIEKHICTIO JIO Ti€l UM 1HIIOI ChepH MPABOBOTO PETYIIOBAHHS CIOCOOH
ABC moxHa moaiuTyd Ha mpuBaTHI Ta myOmiuHi. [IpuBaTH1 cocobu € crocodamu
ABC y By3bKkOMYy pO3yMiHHI, TOOTO TakKMMH, SIKI 3aCTOCOBYIOTHCS BHUKIIIOUHO 32
JOOPOBUIHPHOTO  BOJICBUSIBIICHHS CTOPIH Ha MPOTHUBAry 3BEPHEHHIO [0 CYyay
(meperoBopu, Memiaiis (MMOCEPEIHUIITBO), TPETEHCHKUI po3risa Tomro). [TyOmiuni
MOB’sI3aH1 3 BPETYJIIOBAHHIM CIIOPY B paMKax IUBLIBHOTO CYJOYMHCTBA: CIOCOOH,
COpSIMOBaHI Ha JOCATHEHHS KOMIIPOMICY (JOCYJIOBI MEPErOBOPH, JIOCYJIOBE
MIOCEPETHULITBO), CIIOCOOM, CIIPSMOBAaHI Ha BHHECEHHS PEKOMEHJOBAHOTO PIIICHHS
(mocynoBHii CIIPOIICHUI Cy/ MPHUCSHKHHUX) Ta CIIOCOOM, CIPSMOBaHI Ha BHHECCHHS
00O0B’SI3KOBOT0 pIlIEHHS (IOCYIOBUN apOiTpaxk, mpuBaTHUN cyanas). Hapasi taki
myOJigH1 CrocoOM YKpaiHChbKUM 3aKOHOJIABCTBOM HE Tepea0adeHi, OJHAK Y 3B’SI3KY
31 copsimoBaHicTio Crpaterii  pedopMmyBaHHS CYJOYCTpOIO, CYJOYMHCTBA Ta
CYMDKHUX MpaBOBUX 1HCTUTYTIB Ha 2015-2020 poku, qouibHO Oyn0 O pPO3TISHYTH
MOXJIMBICTh ToeaHaHHs croco0iB ABC 3 cynoBum posrismom. 3okpema, Ha CTafii
EKCIIEPUMEHTY y YOTHPbOX CyJax 3arajbHOl IOPUCIOWKINI, cepel  SKHUX
ManuHoBchkuii paitoHHUM cya M. Onecu Ta OnechKuil OKPYKHUN aMiHICTPATUBHUN

Cy]l, 3HaXOJUTHCS BIPOBAKEHHS YKPATHChKO-KaHA/IChKOTO TPOeKTY «OCBiTa CYyI/IIB
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JUIST €KOHOMIYHOTO PO3BHUTKY», SIKUW peanizyeTbcsi OdicoM YMOBHOBaXEHOTO 3
denepanbaux cynoBux cnpaB Kananu crisHO 3 Buiioro kBamiikariifHo0 KOMICI€0
cynnie Ykpaind. CyThb JaHOTO MNPOEKTYy TMOJSArae y BOPOBAKEHHI MPOLEAYpPHU
JIOCYJIOBOTO BPETYJIIOBAHHS CIIOPY 3a YYacTIO CYHJl: OTPUMAaBIIM TO30BHY 3asBY
CyIJsl MPOBOJIUTH 31 CTOPOHAMU YW iXHIMU TPEICTABHUKAMHU TEPETOBOPH, SIKI €
KoH(pineHuiHMMU. He Baarounch 10 Cy10BOro po3rsiay, CyIAAs BUKOHYE (DYHKIIIIO
MoCepe/IHKa, SKUM JolMoMarae€ CTOpOHAM BHUPIMIMTH CIIp [UITXOM B3a€EMHHX
MOCTYIOK, OJIHAK y pa3l BIAKIMKAHHS [MO3MBA4Ye€M 3asiBU IS HbOTO BUKIIOYAETHCS
MOJKJIMBICTh TIOBTOPHOT'O 3BEPHEHHS JIO CY/y 3 aHAJOTIYHUM 11030BoM [123];

2) 3a O03HAaKOK CAMOCTIMHOCTI: CaMOCTIMHI (OCHOBHI) — TIEPETrOBOPH,
NPETCH31MHMIA MOPSIOK, Meialisl, TPETCHCHKUH PO3IIIsT; KOMOIHOBaHI (KOMITUICKCHI )
— Mepianis-apoiTpax, MiHI-Cy]l TOILIO;

3) 3ayie’KHO Bl XapakTepy KOHQIIKTY: CIPSIMOBaHI HA PO3B’SI3aHHS CIOPIB MPO
npaBo (TPETCHCHKHMI pO3IJIsiA, NPUBATHUN CyAIs, Mediallis-apoiTpax TOIIO);
CIpSIMOBaHI Ha BPETYJIIOBaHHS KOTHITUBHMX KOH(IIKTIB (II€pEroBOpH, Meiallis
TOIILIO);

4) 3ajeXHO B HAIBHOCTI 3aJlydeHHX [0 BHUPIIICHHS CIOpY Ta/abo
BPETYJIIOBaHHS KOHMIIKTY HE3aIeKHUX o0ci0: 0e3 3adydeHHs HE3aIeKHHX Oci0,
TOOTO PO3B’SI3aHHS CIOPY Ta BPETYJIIOBAaHHA KOH(MIIIKTY CaMHMH CTOPOHAMH
(meperoBopH, MPETEH3INHUN MOPSAIOK); 3 1X 3alydeHHAM (Memdiallis, TPeTeUChbKU
PO3IIIAl, IOTEPETHS HE3aJIEKHA OLIIHKA Y1 €KCIIEPTHUI BUCHOBOK TOILIO);

5) 3anexHO BiJ OOOB’A3KOBOCTI pIlIEHHS a00 pPEKOMEHJallil He3aleKHOI
oco0M, fKy 3aJay4yaloTh IO BHUPILIEHHS CHOPY Ta/abd0 BPEryirOBaHHS KOH(IIKTY:
O00OB’SI3KOBE [1JIl CTOPIH pIMIEHHA HE3aJeXKHOI 0coOU (TpeTelChbKUN pO3TIIsi,
MPUBATHUN Cy/AJIs); PEKOMEHIALIMHUN XapakTep pIlieHHs (€KCIEepTHUN BHCHOBOK,
MiHI-Cy/); PINICHHS NPUHUMAIOTh CaMi CTOPOHH, HE3aJeKHa 0co0a, 3alydeHa 0
BUPIIIEHHS CTIOPY Ta/a00 po3B’si3aHHS KOHQIIIKTY, HE MPUWMAE KOTHUX PIIICHbB, a
JIUIIIE CTIPUSIE CTOPOHAM y OCSTHEHHI 3rofu (Memiartis);

6) 32 TOJIOBHUM MPHUHITUIIOM, III0 € OCHOBOIO METOY, SKHUW BHUKOPHUCTOBYIOTH
JUISL JTOCSTHEHHS pe3yibTaTy: CIocoOu, MiJg dYac SIKAX CHIip PpO3TIsgaloTh 3a

NPUHIIMIIAMHU 3MarajJbHOCTI Ta apOITpyBaHHs (TPETEHCHKHUM PO3TIIs, MI>KHAPOIHUN
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KOMEPIIIHHUN apOiTpak, TPUBATHUW CyAns); CIOCOOHW, MiJg dYac SAKUX CHIp
PO3TISAAIOTh 32 MPUHLUIIAMHU MOBHOTO 1 BCEOIYHOTO BpaxyBaHHS 1IHTEPECIB CTOPIH
CIIOPY Ta MOIIYKY KOMIIPOMICHOTO pillicHHs (IIEPEroBOPH, MeIiallis);

7) 3ajeXHO BiJ 3aCTOCYBaHHS HOPM MarepiajlbHOrO MpaBa IMPU BHUPIMICHHI
CIIOpPY: HOPHUCAUKIIINHI — 3aCHOBaHI Ha 3aCTOCYBaHHI HOPM MaTepiajJbHOTO IpaBa
(TpeTerchKuil pO3TrJIs, MDKHAPOIHUN KOMEpLIMHUN apOITpax); HEIOPUCIUKITIHHI —
3aCHOBaHI Ha TOTO/)KEHHI 1HTEpeciB CTOpiH (MeperoBOpH, IPUMUPEHHS,
MOCEPETHULITBO);

8) 3a 000B’SI3KOBICTIO 3aCTOCYBaHHs: O0OB’S3KOB1 (OOOB’SI3KOBHUH y JNESKHX
BUMAJKaX TMPETEH3IWHUN TOPSAAOK Yy CHopax II0J0 MDKHAPOIHUX TIEPEBE3CHb,
BUPILIEHHSI KOJIGKTUBHUX TPYJIOBUX CIHOpPIB KBa3lapOITpaXHUMHU OpPTraHAMM);
(dakynbTaTUBHI (JOOPOBUIBHI), K1 IPYHTYIOTHCS Ha JOMOBIJIEHOCTI CTOPIH;

9) 3a Meroro ix 3actocyBanHs: mosermryrodi (facilitative) — crmocobu, y skmux
pUiiMae y4acTh TPETSl CTOPOHA, L0 HE MAa€ KOHCYJIbTATUBHUX (PYHKIIINA, OJHAK SKA
CIpus€ TMPOBEIEHHIO MPOLEAYpPH BPETyJIIOBaHHS CHOpPY (ITOCEPEAHMIITBO);
KOHCYJIbTaTUBHI (advisory) — TpeTsi CTOpOHA HaJllJIEHA MOXKIIMBICTh PO3IJISIY CIOPY 3
METOI0 HaJIaHHS PEKOMEHJAIlM MI0/I0 BCTAHOBIICEHHA NMEBHUX (DAKTIB Ta BaplaHTIB
pO3B’si3aHHS CMOpY; BHU3HAdalbHi (determinative) — mporeaypu, B SKHUX TpPETS
CTOpPOHA HAJIJICHA MPABOM PO3IJISJIaTH CIIIP 3 BUHECEHHSM PIIICHHS, SIKE TOTEHIIIHO
MoKe OyTH BUKOHAHO B MpUMycoBomy nopsiaky [20, C. 2];

10) 3ayie’xkHO BiJ METOJY, IO 3aCTOCOBYETHCS JIsl TOCATHEHHS HEOOX1JIHOTO
npaBoBoro pe3yiabsTaty (I'. B. CeBacTbsiHOB): 13 3aCTOCYBaHHSIM METOAY «BUPIIICHHS
cnopy (BUHECEHHs PpILIEHHS)» YW «METOAY 3aCTOCYyBaHHA HOpPM IIpaBa
(3MaranbHOro)»  (pO3rIAl CHOPY TPETEHMCHKUM CYyAOM 4YH  MDKHApOJHUM
KOMEpLIMHUM apOITpa)keM); 13 3aCTOCYBAaHHSIM METOMY «BPETYJIIOBaHHS MPABOBOIO
KOH(DITIKTY (TIOIIYKY KOMITPOMICY)» UM «Y3TOJKEHHS THTEPECIB CTOPIH (JIOCATHEHHS
KOHCEHCYCY)», IO 3aCTOCOBYEThCS CAMHMM CTOPOHAMH YH 3aJy4€HOI0 HHUMHU
TPeThOO  0c000r  (IOCEpeJHUITBO,  IMEPEeroBOpH); i3  3aCTOCYBAaHHSIM
«PEKOMEHJIAIIMHOTO» METOy (apOiTpaxk 3 PeKOMEHIAIIIWHUM PIlIEHHSM, MiHI-CY]I,

HEe3aJIe)KHA EKCIIepPTH3a 3 PEKOMEHAAIITHUM PIIIEHHSM TOIO); 13 3aCTOCYBaHHSIM
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«3MIMAHOTO» (KOMOIHOBAHOTO) MeToAy (IMOCEepeaHUIITBO-apOiTpaxk, apOiTpaxk-
nocepeHAITBO Tomo) [168, c. 105-106].

CBoepiany kiacudikallio Nopsaky 3actocyBaHHs croco0iB ABC mpomonye
I'. B. CeBacTbiHOB: HUM  BHJIUIAIOTBCS  «IO3AIOPUCITUKINNHI) —  He3aJexKHe
3actocyBaHHs crnoco6iB ABC sk camMOCTIMHMX 1HCTUTYTIB CaMOpETyJIIOBaHHS
IPOMAJITHCHKOTO cycnuibeTBa» (Oyap-sikuil crocido ABC); «aoropucaukIiiiHi»—
BCTAHOBJICHI 3aKOHOM YHM YTOJ0I0 CTOPIH Ta 3aCHOBaHI Ha METOJl BPETYJIOBaHHS
MpPaBOBOrO KOH(JIKTY CIOcOOM, 3acCTOCYBaHHS SIKMX OOOB’SI3KOBO IEpeiye
3BEPHEHHIO JI0 JCP)KAaBHUX IOPUCAMKIIHHUX opraHiB (IeperoBOpH, MPUMHPCHHS,
MOCEPEAHUIITBO); «HOPUCAUKIIINHIDY — TakKl CIOCOOM, 3aCTOCYBAHHS SIKUX MOJKJIMBE
Hicasi 3BEPHEHHA 10 JEpKaBHUX IOPHUCIMKIIMHUX OPraHiB /10 BUHECEHHS HUMU
pillICHHS 49X BXXe Ha cTaiii Woro BukoHaHHs [168, ¢. 100]. [Toromkyoducs B IiIoMy
3 KpUTEpIEM TMOJUTYy Ta BHUAUICHUMH aBTOPOM TIpYyIaMH, YBary IIpHUBEPTAE
CYNEepEewINBICTh HaWMEHYBaHHA KOXHOI 3 Tpyn. TpaguiiiHO IOPUCAMKIIIIHA
TSTBHICTh TIOB’SI3aHA 13 3aCTOCYBaHHSIM HOPM MaTrepiajbHOrO TMpaBa, TOMY
BUJIA€THCS HEJIOTIYHUM BKIIIOUEHHSI JI0 «IO3aI0PUCIUKINNHUX» cnocobiB ABC
TPETEHUCHKOTO PO3TISAY (SIKUM 3/IIACHIOETHCS FIOPUCIUKITIHHUM OPraHOM), TO1 SIK 10
CIOPUCIUKIIHHUXY CIIOCOOIB aBTOPOM BKJIFOUAIOTHCSI B TOMY YHCII 1 IEPETOBOPH, SIKi
3aCTOCOBYIOTHCS TApaJIENbHO 3 CYJOBUM MPOIECOM, OJHAK HE HAJIJIEHI O3HAKOIO
IOPUCIUKIINHOCTI, HATOMICTb TPETEHUCHKHI pO3IJIA HE BXOAWTb HI B TpYyIy
«JIOOPUCIUKIINHUX», HI B TPYIY KIOPUCAUKLIINHUX» CMIOCO01IB, OCKIJILKU BiAMOBITHO
JI0 3aKOHOJABCTBA TPETEHUCHKUN Ta CYJOBUM PO3IJSAl € B3a€EMOBUKIIOUHUMU
cnoco0aMu BHpILIEHHS CIOPY 1 HE MOXYTh MepeayBaTH OJWH OJHOMY YU
B11I0yBaTHUCSl OJJHOYACHO. TakMM YMHOM, JOUUIBHUM Oyje y JaHii kiacudikalii He
BUKOPHCTOBYBATH TaKl CIipHI HAaliMEHYBaHHS I KOXKHOI 3 BUJIIJICHUX TPYII.

OTxe, MOPIBHIOIOYN TPETEUCHhKU po3riisiy 3 iHmuMu popmamu ABC, moxxHa
BHJIUIMTH SIK CIIUIbHI PUCH, IITO XapaKTEPHI BCIM 4M JIeKiabkoM criocodbam ABC, Tak i
CyTTeBI  BigMIHHOCTI. HaiiOinpine  BiAMIHHOCTEH  TPETEHCHKOTO  PO3IIISIY
MPOCIIKOBYETHCS B MOPIBHSAHHI 3 TOTOKyBajgbHUMHU criocobamu ABC. BinmiHHICTD
TPETEHCHKOTO PO3TIISAAY BiJ TMOMEPEAHHBOI HE3AICKHOT OIIHKKH Ta EKCHEPTHOTO

BHUCHOBKY TOJISITA€ B TOMY, 110 3aJ1y4Y€Hl CHELIaJICTH YU €KCIEePTH HE BUPILIYIOTh
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MUTAaHHS TIpaBa, BCTAHOBIIOIOYHW JnIe (PaKTH, HUMH HE 3TIACHIOETHCS PO3TIIS]
OOCTaBUH CIIPaBH Ta JOBOIB CTOPIH; BUCHOBKH E€KCIIEPTIB HE TATHYTH 3a COOOIO
IOPUIUYHUX HACIIJKIB — BOHU HE MOXYTb OyTH 3BEpHEHI1 0 BUKOHAHHS, a CIYTYIOTh
JIUIIIE JIJIS BCTAHOBJICHHS! IEBHUX OOCTAaBHMH, BAXKIIMBUX JJIs MOAAIIBIIOTO PO3B’ I3aHHS
cropy cTtopoHaMu. PexomeHpariiHuii apOiTpaxk, Xxo4a 1 MPOXOAUTH 3a CIPOIIECHOIO
MPOLIETypOI0, MOAIOHOIO 10 TPETEUCHKOTO PO3TIISAY, BCE K HE TATHE IOPUIUYHHUX
HACJIIJIKIB — BUHECEHE PIIICHHS € OI[IHKOKO IMO3UIIHA CTOPIH HAa OCHOBI OOMEXKEHOTO
o3HalOMJICHHS apOiTpa 3 00CTaBUHAMHM CIIPABH.

Tpetelicbkuii po3rJisi 1 Meaiallis, Xo4a 1 MOJsralTh B 3aJTy4eHH1 HE3aJIeKHOL
oco0u, MawTh PI3HY CIPSMOBAHICT Ta MeTOAU. Memialis, Ha BIAMIHY BiJ
apOiTpaxky, Ma€ Ha METI HE BUHECEHHS OOOB’A3KOBOTO Jisi CTOpPIH pIIICHHS, a
BUPILIEHHS CIIOPY YW BPETYJIOBaHHS KOH(IIIKTY HUISXOM JOCATHEHHS KOMIIPOMICY.
ToOTO Memiatop HE OLIHIOE OOCTaBMHU CIIOPY 3 IMO3UII HOPM MpaBa Ta HE
JOCIIJIKY€E JTOKa3h, a BUCTYIA€E IMOCEPEAHUKOM MIXK CTOPOHAMH, SIKI CaMOCTIHHO
BU3HAYAIOTh YMOBHU JJIsi MPUIMHEHHS CIIOPY UM BPETYIIOBAHHS KOH(IIKTY, 10 B
MOJAJBIIOMY O(QOPMITIOIOTHCS  BIAMOBIAHOI MHPOBOIO yrogor. Came Tomy
PI3HATBHCS 1 METOJU JOCATHEHHS TOCTABJICHOI METH: 3MarajbHuUW B apOiTpaxki Ta
MOTOKYBANbHUN JyIst Memialiii. J[oOpoBUIBHICTh Memiallii mojsrae B TOMY, IO
CTOPOHH, TMO-TIEpIIe, MAaTh PIBHOMPABHUN CTaTyC Ta HE 3aiMalOTh TMO3UINIO
Mo3MBaya 4YM BIANOBIJAYa, a MO-APYre, MOXYThb Yy OyAb-SKMI MOMEHT BHUITH B
OJTHOCTOPOHHBOMY TIOPSZIKY 3 TIPOIIECY TOCEPEAHUIITBA, TOAI SIK B TPETEHCHKOMY
PO3IJIsSiAl MO3MBA4Y HE MOXKE YXWUJIUTHUCS BiJ MOJayi MO30BY /10 TPETEUCHKOIrO CyAy,
MoAaBIIM HOTO J0 JEP>KaBHOTO CyAy, a BIJAINOBiAaY — BIAMOBHUTHCS BiJl y4acTi B
TPETEHCHKOMY PpO3TJISIAI, SKIIO TMPOBAKCHHS B HBOMY BXKE PO3IOYAIIOCH.
BpaxoByroun BullleHaBe/eHe, 3a3BUYaif, MUPOBA YHM IHII yrojau, YKJIaJcHl B
pe3ynbTari Mejiailii, He MarTh CWJIHM, aHAJIOTIYHOI PIIICHHIO TPETEHCHKOTO Cyy,
OCKIJTbKM HE€ MOXYTh OYTH 3BEpPHEHI JO BHUKOHAHHS NMUISIXOM BHJIadl BUKOHABYOTO
JOKyMEHTa, Xouya JEsKl KpaiHW BCTAHOBIIOIOTH MOMKIIMBOCTI iX MPUMYCOBOTO
BUKOHAHHS B SKOCTI apOITPa)XHOTO PIMIEHHS, SKIIO JAOTPUMAHO BUMOTY IIOAO il

3aTBEPKEHHS CYJIOM YW HOTaplajdbHOTO 3acBimdueHHs (Hanpukian, HimedunHa, e y
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SKOCTI TIOCepeAHMKA MOXK€ BHUCTYNMaTW HOTapiyc) abo B3araiai 0e3 JOTpUMaHHS
JI0TATKOBUX BHMOT.

3B’SI30K TpETEHChKOro po3risiay 3 KoMOiHOBaHuMH crocobamu ABC
(MpUMUPINBO-3MarajibHUMH) MPOCITIAKOBYEThCS CamMe 4Yepe3 3alo3WyeHHs MEeBHHUX
€JIEMEHTIB PO3IJISAY CIOPY 3 KIACHYHOTO apOITpa)ky: HasIBHICTh apOiTpa, yXBaJIeHHS
HUM DIIICHHS 3a pe3yJbTaTaMH JOCITIDKCHHS IMO3MIIKA CTOpPIH Ta JOKa3iB;, Xoya B
pe3ynbTaTi Take pIilleHHS BCe OAHO HE HaOyBae OOOB’SI3KOBOIO XapaKTepy Ta He
MOXe OyTH BHKOHaHE IPUMycOBO. Memialisg-apOiTpaxk Ta apOiTpak-Meiaris, B
CBOIO YEpry, XapaKTepPU3yIOThCI TUM, IO M MpUTaMaHHA HASBHICTH 000B’SI3KOBOTO
pIlIEHHS, BUHECEHOTO apOITPOM, K€ MOKE OyTH MPUMYCOBO BUKOHAHE Y 3araJIbHOMY
MOPSIAKY, IO 3aCTOCOBYETHCS N0 apOiTpakHUX pimieHb. OJHAaK Take pPilIEHHS
BUKOHYETHLCS IIPUMYCOBO JIMIIIE 332 YMOBH, SIKIIO CITIp HE BAAIOCS BUPIMIATH MIITXOM
Memiari.

3maraneHi ciocodu ABC, 10 SIKUX 1 BXOAUTH TPETEHCHKHUI PO3IJIsi, MaOTh
CHUIBHI METOAM Ta MeTy. Taka monuikallis KIaCHYHOTO apOITpaxy sK apOiTpax 3
BEpXHBOIO Ta HIKHBOIO Mexero (high-low arbitration), moBHicTIO BiaTBOprONOYM
MPOLIEypYy PO3TISAAY CIOPYy TPETEHCHKUM CyIOM, Ma€ BIJIMIHHICTh JIMIIE B
oOMeXxeHH1 apOiTpa 11010 CYMH CTATHEHHsI, 3a3/1aJIeT1/Ib BUBHAYEHOI CTOPOHAMH, Ta B
MeXax SKOi Moxke OyTu BuHeceHe pimieHHs. [IpuBaTHuUiI Ccyajas, B CBOIO 4epry,
BIAMOBIAHO 10 3akoHomaBcTBa CIIIA, BucTymae B SIKOCTI CyIJAl Ta 3aCTOCOBYE
npolecyasbHe 3aKOHOAABCTBO MPU PO3TIISAIAI CIIPaBH, a BUHECCHE HHUM PIIICHHS 3a
IOpUJIMYHUMU HACTIKaMHU TOTOXKHE CYJJ0BOMY PIIICHHIO.

AJie TpeTelChbKOMY pO3TJIsAly TPUTAMaHHI JEsIKI PUCH, SKI CTABJISITh OKPEMHUM
osiokoM nanuii criocid ABC Bij iHIIMX, cepesl HUX MOKHA HABECTH HACTYIIHI:

— HAasIBHICTh YITKOTO 3aKOHOJABYOTO PETYIIOBAHHS ISTILHOCTI TPETEUCHKUX
CyliB (SIK BHYTpIIIHIX, Tak 1 iHO3eMHUX). Hapa3si, 11e oguH 3 Hebarathox croco0iB
ABC, 110 3HaWIIIOB CBOE JIeTaTbHE 3aKOHOJIABUE PETYIIOBAHHS (TOPS 13 MOPSIAKOM
JIOCYZIOBOTO BpPETYIIOBaHHS criopiB, 3akpimieHuM y Poszgimi II T'ocmomapcbkoro
MPOIIECYATHHOTO KOJIEKCY YKpaiHu, sIKUHA HE € O0OB’SI3KOBUM, a TAKOX PO3TIISIIOM
TPYJIOBUX CHOPIB KBasiapOiTpakHUMH opraHamu). OKpiM 3aKOHIB, isUTbHICTH

MOCTIHO J1I0OYMX TPETEUCHKUX CYIIB PETYIIOETHCS MOJIOKEHHSIM MPO KOHKPETHUM
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TPETEUCHKUN CyJ Ta MOr0 pErjiaMeHToM. B ToM ke 4Jac, came IOAO0 TPETEHCHKOro
pO3TIIAy MOKHA BKa3aTH Ha TMPOIEC MOCUJICHHS POJIi HOPMATHUBHOTO PETyIIOBAHHS
JUSTBHOCTI TPETEMChKUX CyAIB Ta JEpPKaBHOTO KOHTPOJIO 34 TPETEHChKUM
pO3IJISIIOM, BHACHIIOK SIKOTO BCE OLIbIIE 3BYKYETHCS OOCIT AUCIO3UTUBHOCTI
TPETEHCHKOrO PO3TISAY, TaKU MPOLEC MOXKHA BU3HAUUTH K «IpOLECyaTizailis»
TPETEHCHKOTO PO3TIISLY;

— (opMaizoBaHUil XapaKTep AISUIBHOCTI 3 pO3MIISIAY CHOpY. 3 YCIX CIOCO0IB
ABC Ttperteiicbkuil cyq HaWOUIbIlle HAOMMXKEHUM 10 CYIOBOrO pO3MISAYy SK 3a
MNpOIEAYPOI0, TaK 1 32 HACHIJKAMHU JIJIsi CTOPIH. €BPONENUCHKUN CYJ 3 TIpaB JIIOJAUHU
MOIIHPIOE HA JISUIbHICTh TPETEUCHKOro Cyly MoJIoKeHHs cT. 6 KoHBeHIIii po 3axucT
MpaB JIIOJUHUA 1 OCHOBOMOJIOXKHUX CBOOOJ (IIOAO TpaBa Ha CIpPaBEIJIUBUU CYQ)
HapiBHI 3 AepxkaBHuUMH cynamu [39, c. 73-75], a B npaBosiit moktpuni CIIA depes
HETHYYKICTh TPOIEAYPH, SK 3a3HAYAJIOCS BHINE, ACIKMMH HayKoBIsIMH (Mapk
Xwromitt-Jxeiimc Ta Hikonmac [oyna) maHuii cnoci6 B3arajli He BKIJIFOYAETHCS [0
cuctemu croco6iB ABC. Tak camo i xun Crepunaiit (Jean R. Sternlight) Bkasye,
o apOiTpaXx TpUBAIMA Yac BKIIOYAETbCA 10 crnocobiB ABC nwuimie Tomy, 1o
3a3Buuail ABC BU3HAYaIOTh SIK MPOTUBATY JIEPKAaBHOMY CYJOUYMHCTBY, SIKIIO K B3ATH
3a ocHoBy Bu3HaueHHS ABC i#oro cytHicTh (HehOpMai3oBaHUI XapakTep,
CIPSIMOBAHICTh Ha MIXKOCOOUCTICHI BiIJJHOCHHHM, MCHINIA BapTICTh, IIBUIKICTh Ta iH.),
apOiTpaxxk Bke He OyJie BIAMOBIIATH LIUM O3HAKaM, X04Ya BCE OJIHO 3JIMIIATUMETHCS
MeHIIT (popmaltizoBaHuM 3a cyoBuit nporec [21, ¢. 99, 102].;

— IOPUCIUKI[IMHUN XapakTep [IsUIbHOCTI TPETEHCHKOTO0 Cyay, OCKUIbKU
TPETEHCHKUM CYZICI0 BUPIIIYIOTHCS MUTAHHS HE TUIbKU (DAKTy, aje 1 npana;

— 3aKOHOJaBYC BUKIIOUCHHS 3 KOMIIETEHIII TPETEHCHKOTO Cyay IEBHHX
KaTeropid cmopiB, xoda 100 iHmuX crnoco6iB ABC Taki BUKIIOYEHHS 3a3BUYail
BIJICYTHI;

— BIJICYTHICTb MPSMOi 3aJI€KHOCTI HACHIJIKIB PO3MIISIAY CIOPY BiJl TOTOBHOCTI
CTOpIH CHIBIPAIIOBaTH, OCKUIBKA CTOpPOHA TPETEUCHKOI yroad HE MOXE B
OJTHOCTOPOHHBOMY TTOPSIIKY BIZIMOBHTHCS BiJ] TPETEHCHKOTO PO3TJISIAY CIOPY.

Takum unHOM, B cucteMi crioco0iB ABC TpeTeichbKuil po3riis] € CaMOCTIHHOO

dbopMOI0 BUPIMIEHHS UBUILHO-TIPABOBUX CIOPIB MPO MPaBO 3 3aTyYEHHSIM
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HE3allIKaBJICHUX HE3aJIeKHUX OCi0, pIIICHHS SIKUX € 000B’SI3KOBUM Uil CTOpIH, Ta
AKiil mpuTamaHHi gk 3aranpHi npuHiunu ABC (piBHOCTI CTOpiH, 3aKOHHOCTI,
JIMCIIO3UTUBHOCTI Ta 1H.), TaK 1 BJacHI1 (MpUHIUI apOITpyBaHHS, TOOPOBLILHOT 3r0In
TPETEHChKUX CY/IIB HA IXHE MPU3HAUCHHS YU 0OpaHHs Y KOHKPETHIH CIpaBi).

BcranoBuBmm Miciie TpeTeMchkoro posrisay cepen crnoco6iB ABC, cifg
3a3HAYMTH, 1110 BKE TPUBAJIMH Yac y IUBUIBHIN MpollecyaabHIM HAYIll BIICYTHE YiTKE
PO3YMIHHS MICIISI TPETEMCHKOTO PO3TJISAY Y CUCTEMI MpaBa, HOTo CITiBBIIHOIICHHS 3
MBUIBHUM TIPOLIECOM, a OTXE 1 BIJIMOBIJHOIO Tajy33i0 MpaBa, sIKOI0 BPETyJIbOBAHO
JUSTIBHICTD JEP’KaBHUX CY/IIB.

JUist 3’sicyBaHHSl CHIBBIIHOLIEHHSI TPETEMCHKOTO PO3IJSAY 3 LHUBUIBHUM
IpOLIECOM, TEpII 3a BCE, HEOOXITHO BCTAHOBUTHU 3B’A30K TPETEUCHKUX CYAIB 3
CyZIOBOIO CHCTEMOIO YKpaiHM, a TAaKOX 3°SICyBaTH 4YHM € TPETEUCBKUU PO3IJISL]
3MIMCHEHHSIM TIPaBOCYAJs, OCKUIBKH BiJ IIbOTO 3aJ€XKUTh MOJAIbIIE BU3HAYCHHS
CTaTycy LbOro mpaBoBoro siuia. Tak, Hampukiaa, C. C. AnekceeB 3a3HayuaB, 10 HA
JTAHUW Yac MPU PO3BUHEHOCTI MPABOBOI KYJIBTYPH Ta OCOOIMBOCTSIX PI3HOMAHITHUX
IOPUUYHUX CHUCTEM MPaBOCYIJs — OCOOJMBa Jep>KaBHA [ISIbHICTh, IMOKIMKAaHA
MOCTITHO B HAIIOMY PEATbHOMY >KHUTTEBOMY OYTTI BHUPIIITYBaTH KUTTEBI MUTAHHS 3
NO3UIIIT MpaBay, a pojib TPETEHCHKOIO CYJy HE3ICTaBHA 3 POJUIIO JAEPKABHOTO CyIy 3
BIJIIPABJICHHS TIPABOCYJIS, K€ PO3TIISIIAETHCS K JIepKaBHA MISUIBHICTH Ta OJIHA 3
dopM peamizamii cyBepeHiTery jaepxkaBu [25, c.166]. BwusHauaroum 3MicT
npaBocyaas, B. C. biryH HaBoAWTh Taki HOro po3yMmiHHA: 1) sIK CHpaBeIIMBICTh
(o0’exTMBHAa Ta Ccy0O’€kTHMBHA); 2) K (opMa 3[I1MCHEHHS CyAOBOi BiIaau; 3) sK
CYJIOBUI 3axMCT mpaBa; 4) sK BUpIIEHHS KOHGMIIKTY (cnopy) uepe3 cyd; S5) sk
CyJIOBHH CIOCI0 YMHUpPOTBOpPEHHS, OallaHCyBaHHS, B TOMY 4YHCJIl 1 uepe3 ifei
«BIAHOBHOTO TpaBOCYANs»; ©6) SK CydoBuUM crmoci® 3MiiCHEHHS  MpaBa
(mpaBopeamizaiiis B ¢opMax 3aCTOCYBaHHsI, TIIyMayeHHS YU TBOPEHHS mpasa) [35,
c. 356]. BiamoBimHO, iCHYIOTH 1 pi3HI BuU3HA4eHHS mpaBocyqds: b. B. Mamumies
BU3HAYAE MOTO SK CMOCIO pO3B’A3aHHS CIIOPY MPO MPABO, SKUM 3aXHUIIAIOTHCS MpaBa i
cB00O M cy0’€ekTiB TipaBa ((hi3MUHUX 0C10, FOPUINIHUX OCI0, AepIKaBU, CYCIIIHCTBA):
a) Ha TIACTaBl 3aKOHY Ta TMPHUHIUIIB CIPaBEUIMBOCTI, PIBHOCTI, cBOOOIM 1

ryMaHizaMmy; ©0) Ha NOCTIHIA 1 mpodeciiiHiii OCHOBI cCHEllalbHUMHU OpraHaMu
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JIEp’KaBHOI BJIagu — CyJaMH, aKTU SIKHX 3a0€3Me4ylOThCS aBTOPUTETOM JEp KaBH
[135, c. 244]. TIpaBocynns, sik 3a3Hayae C. B. BacuinbneB — oyiHa 3 hopm jaepKaBHOTO
yOpaBJiHHS, 3aci0 BHUKOHAHHS JCP)KAaBOK BHYTPIIIHBOI (PYHKIII OXOPOHH
MpaBOMOPSIKY, BJIACHOCTI, MpaB 1 CBOOOJ TPOMAJSH NUISIXOM BHPIIIEHHS
CHellaJJbHUM OpraHOM JEp>KaBHOI BJIa — CYJAOM — IUBUIBHUX 1 KpUMIHAJIBHHUX
crpas [44, c. 7].

Sk BUIIIMBaE 3 HaBEJACHUX BH3HAUYCHb, 3a3BMYAl O3HAKaMU MPaBOCYIs
BKa3ylOTh MOTro BIANpaBICHHS Yy BCTAHOBJICHIM MpolecyanbHid (opMi BiJ 1MEHI
JIepKaByU CTENiaIbHUMU JIep>)KaBHUMU OpraHaMu — cynamu. He 3Baxkatouu 1ie, cepef
HAyKOBLIB ICHY€ JIBl MPOTHUJIEAKH] TOYKH 30pYy BIJHOCHO MOKJIMBOCTI BIANPABIEHHS
PaBOCYAS TPETEHCHKUMH Cy/1aMU SIK HEJCPKaBHUMHU OpPTaHaAMU:

1)  Oisnbnicms  mpemeticokoco  cyoy € npasocyoosm  (P. O. I'aBpik,
M. E. MopozoB, €. O. Cyxanos, C.O.OnmgameB Ta iH.). Haiibunbime Take
TBEPJUKCHHSI TMIATPUMYETHCS TMPUXWIBHUKAMU TPOIIECYalbHOI Teopid MpaBOBOT
IpUpOIU TpeTechkoro cyay. OOIpyHTOBYIOTh BOHM CBOI MO3ULIT TUM, L0 Y JEIKUX
KpaiHax pillleHHs apOiTpaky € BUKOHABUKUM JJOKYMEHTOM 1 HE MOTPeOye J0/IaTKOBOTO
3BEpPHEHHS [0 JEp’KaBHUX OpraHiB jisg HOro Jeramsaiii, y 3aKOHOJAaBCTBI
BUKOPUCTOBYETHCSI TEPMIHOJIOTISI, IO BIAMOBITAE TPOLECYAIbHINH TEPMIHOJOTII, a
MPaBOBI HOPMHU 11010 apOITPaxKy B OLIBIIIOCTI BUIAJKIB MICTSTHCS B MPOIECYyATbHUX
Kojekcax (Hanpukian, LluBinpHuil npouecyansHuil koaekc Himeuunnn y Kuuzi X
JIETAIbHO PETJIaMEHTY€E MUTAHHS BiJ YKJIQJACHHS TPETEHChKOI YIOIU 10 BU3HAHHS Ta
IPUMYCOBOI'O BUKOHAHHS PIIIEHHS TPETEUCHKOTO cyny). OqHak 6€3CyMHIBHO, JIUIIE
yepe3 CXOXKICTh TEPMIHOJIOTIYHOTO amnapaTy HEMOKJIMBO OJHO3HAYHO 3pOOUTH
BHCHOBOK MPO TOTOXHICTh TPETEHCHKOIO Ta JIEP>KABHOTO Cy1y 1 HOTO CIIPSMOBAHICTh
Ha BIJIIIPaBJICHHS MPABOCYIJIS.

Tak, pociiicbkuit Buennii €. O. CyxaHOB BKa3ye, 110 TPETEHCHKUN CyM, SK 1
JEp)KaBHUM CyJl 3arajJibHOi FOPHUCIUKINT YW Jep>KaBHHUM apOiTpaxHuii (ToOTO
rOCIOJIAPCHKUI) CYJ, € OPraHOM CYZOBOIO 3aXMCTY LIMBUIBHUX MpaB 1 y LiH SKOCTI
3IIACHIOE TIPABOCYHA[s, a HE HAJa€ CTOPOHAM «IOPHIWYHI MOCIYTH» Ta HE BEaAe
(IMAMPUEMHUIIBKY  JSUTBHICTBY Yy PO3YMIHHI IIUBIIBHOTO Ta IOJATKOBOTO

3aKOHOJABCTBAa. BiACYTHICTh 3aKOHOJABUOIO 3aKPIIUIEHHS CTATyCy TPETEHCHKOIrO
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CyJly Y 3aKOHOJIaBCTBI TIPO CYIOYCTPiid BiH MOSICHIOE THM, 1110 BOHHU HE € JIeP>KaBHUMHU
CyJlaMH, HE BXOJISTh JI0 Cy/IOBO1 cucTeMu (iepapxii IepKaBHUX CYIIiB), HE MAlOTh 1 3a
CBOEIO MPHUPOJOI0 HE MOXKYTh YTBOPIOBAaTH BJIACHOI €IMHOT CHUCTEMH, OCKIUIBKU HE
MalOTh BHIIECTOSIIUX CYJOBUX OpraHiB Ta cynoBux iHcTaHiiil. [lompu e, BiH
BBA)KAE€ TPETEUCHKI CyIW CYIOBUMU (FOPUCAMKIIHHUMH) OpraHaMy 3axUCTy
[UBUIBHUX TIpaB, OOIPYHTOBYIOUM CBOIO MO3HUIIII0 0OOB’SI3KOBOIO JIJII CTOPIH CHJIOIO
pILIEHHST TPETEUCHKOTO CYly Ta MOKJIUBICTIO HOTO MPUMYCOBOTO BUKOHAHHS, TOOTO
OTOTOXKHIOE TOHSATTS «IPABOCYAIS» Ta «3aXHCT NUBLIBHUX TpaBy» [186, c. 7]. OnHak
OYEBHJIHO, IO 3aXWCT MHUBIIBHUX MPaB MOXE 3AIMCHIOBATHCS HE TUTBKH CYJOBUMU
opraHamu, a 1 'y OyAb-siKiil 1HIIIHA HEe 3a00pOHEH1N 3aKOHOM (hopMi, B TOMY YHUCIHI 1
IIUITXOM CaMO3aXxMCTY, IO SBHO HE TOTOXKHE 3/IIHICHEHHIO TIPABOCYIJI.

Kpurtukyroun no3uuii cBoix onoHeHTiB, M. E. Mopo30B BBaxa€e BUCHOBOK PO
T€, M0 TPETEUCHKUU PO3IJISA] HE € MPABOCYJISIM, TaKUM, 110 3aCHOBAHUM JIMIIE HA
YUHHOMY 3aKOHOJABCTBI, @ HE Ha JOCIIIHKEHHI 0e3mocepeHbO CYTi JaHOTO SBHIIA.
OCKIJTbKM TPETEUCHKUI CyJ OpraHidyHO BIHUCY€TbCI B CHUCTEMY OpraHiB, IO
3MIIACHIOIOTH TPABO3aXUCHY [ISUIbHICTh, OTXKE€ 1 MOro JISUIbHICTh MOXXKHA BHU3HATHU
MpaBOCYAASAM, IO 3IMCHIOETHCS HE BiJ IMEHI JCp)KaBH, OAHAK B IepeadadycHOMY
JepKaBOI0 TIOPSJIKY, @ BHUKJIIOUMBIINM BIJIMOBIIHI HOPMH 3aKOHOJABCTBA MO0
3MIMCHEHHS TPABOCYIJs TUIBKA CyJamMu, Take MpoTupiuus Oyae ycyHyTe, 1
TpeTelChKi Cy/IM BBIMIyTh B ccTeMy opradis npasocyaas [110, c. 15].

Cepen yxkpaincbkux gociigHukiB  P. O. 'aBpik, AOCHIKYyIOUM TUTAHHS
3aKOHHOI CHUJIM  TPETEHUCHKOro  pIMIEHHS, MOODKHO BIAHOCUTH  JISJIBHICTh
TPETEUCHKOTO Cyay IO NpPaBOCYAs, 3a3HA4YarOuM, IO 3aKOHHA CHUJIa PIIICHHS
TPETEHUCHKOTO Cyay — M€ SKICTh, IO XapaKTepHU3y€ HOro sSK aKT MPaBOCYIIS i
3a0e3neyye peatizallilo MPUMINCY, M0 MICTUTHCA Y PIIICHHI, Ta BU3HAYEHICTH Y
BCTAHOBJICHUX Yy pIIIeHHI TpEeTeHChKOro cyay mpaBoBigHocuHax [53, c.189], a
C. O. lOnpameB HaBiThb NMpONMOHYBaB BHeceHHS 3MiH 10 Koncrutymii Ykpainu Ta
IHIMUX 3aKOHIB, SKMMHU O Tiependadanioch BHU3HAHHA TPETEHCHKOTO CYIoy —
HeJiep)kaBHOTO cyny (apOiTpaxy) — OpraHoM, IO 3IIHCHIOE TPaBOCYIMIS, 3

MOJAJIBIIIMM BKITFOYCHHSIM Horo 10 cyaoBoi cuctemu [220, c. 7].
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Takox HESIKUMH BYCHHMH BBOAHWTHCS HOBE PO3YMIHHS TPABOCYIJIS, IO JA€
3MOTy iM BBaaTH MISUTBHICTH TPETEUCHKOTO CYIy OKPEMHM BHUIAOM IPABOCYIIS:
C. M. AmocoB niependadae, MO Tak 3BaHE albTEPHATUBHE MPABOCYAJII Y MOBHOMY
o0cCsi31 TOBHMHHI NPUUHATH Ha cebde TpeTeuchki cyau y ¢GopMi TpPEeTeHChKOro
npaBocyaas [26, c. 110], a M. 1. KneanapoBum TpOMOHYETHCS TaKOK HETHUIIOBE
BU3HAYCHHS JIISUIBHOCTI TPETEUCHKOTO CYAy SK «TPETEHCHKOIO  CyA0BOIO
CKOHOMIYHOTO mpaBocyaas» [218, c. 185];

2) Oisibricmb mpemeticbkoeo cydy He € npasocyoosm (C. O. Kopoen [90,
c.64], C.AKypoukin [98, «c¢.11], IO.]. Ilpuruka, O. 0. CxBopI1OB,
A. B. luxoupkuid Ta 1H.) — HaWOLIBII MOLIMPEHA TOYKA 30pY, MEBHI aCHEeKTH SKOi
HNIATPUMYIOTh MPEJCTABHUKHU JIOTOBIPHOI, 3MIIIAHOT Ta aBTOHOMHOI T€OP1i MpaBOBOi
npupoau tperencekoro cyay. O. FO. CkBopuoB Bka3zye, 10 NPaBOCYIIs €
MOHOMOJIIEI0 JIepKaBH, Jep)kaBa 3000B’s3aHa «IITHATHCS» HaJ YYaCHUKAMU
KOH(DIIKTY Ta He OyTH piBHA 3 HUMHU. L1 MoHOmMOis, Oyayun Gopmoro peamizarrii
BJIQJJHUX MMOBHOBA)KEHb, HE MOXKE OYyTH JeJierOBaHa HEJEP>KaBHUM OpraHam, B TOMY
YUCIl 1 TPETEHChKUM CyJaM, X04 IXHsI JISUTBHICTH 1 OJM3bKa 10 MPaBOCYIs, IO
BiZMpaBisieTbest aepxkaBHuMu cyaamu [170, c. 74]. Ha nymky A. B. Iluxoupkoro,
MpeICTaBHUKA JOTOBIPHOI TEOpli TPETEUCHKOTO CYIy, TPETEUCHKUW pPO3TIsg — He
MPaBOCY//s, @ TIOCEPETHUIITBO, 3aCHOBAHE Ha IMBLILHO-TIPABOBOMY JIOTOBOPI PO
BcTaHOBJICHHs TipaB [208, c. 66], xoua, sSK BXKE€ BKa3yBaJOCh paHIIIe, MisUTLHICT
TPETEHUCHKOTO CYTy 3 PO3IIIALY CIIOPY HE MOXKE PO3YMITHUCS SIK TOCEPEAHHIITBO.

Posrnsnaroun HaBeleH1 BUIE TOYKMA 30pYy HAYKOBIIB, CIiJ 3a3HAYUTH, IO
OUTbII OOIPYHTOBAHOIO Hapas3l € caMe JApyra TOYKa 30py, MPEACTABHUKHU SIKOI HE
BBAXKAIOTh TPETEUCHKUM pO3MJIs mpaBocyqasaM. [linmaroun nporecyaibHy TEOpPIto
TPETEHCHKOTO CYly CIPABEIINBIA KPUTHUIll, HAYKOBISIMU 3a3HAYAETHCS, 10 (PYHKITIS
TpeTechkux CcynaiB (apOiTpiB) He € TOTOXKHOIO GyHKIII cyam. o Toro ux,
BU3HAYAIOYM TPETEHCHKUN pO3TJsA  SIK  ajJbTEPHATHMBHUN CHOCIO  BUpPIMICHHS
IIMBUILHO-TIPABOBUX CIIOPIB, OararbmMa BUYCHHMH BIAMEXKOBYIOTHCS IIi JIBI KaTeropii
BUXOJSYM 3 PO3YMIHHS TIOHATTSA QJIbTEPHATUBHOCTI: Yy BY3bKOMY PO3YMIHHI
IbTEPHATHBHI CITOCOOU MPOTUCTABIISIOTHCS CYJI0OBOMY PO3IJISINY SK TaKl, 10, X04a 1

MalOTh CIUIbHY CHPSIMOBAHICTh Ha BUPIIIEHHS UUBUIBHUX CIOPIB, BCE K HE MOXKYTb



73

3aMIHIOBaTH COOOIO0  BIJMpaBJICHHS NPAaBOCYAIsA, HA YOMY HAroJjomye 1
1O. JI. ITputuka [139, c. 114].

OpnHak, He TUBISYUCH HA PO3MAITTS JOKTPUHAIBHUX TOIJISIIB, BCE K ICHYE 1
MEBHE MPaBOBE MIATPYHTS HE BBaXXATH TPETEHUCHKUI poO3riian mpaBocyiasMm. Tak,
cT. 124 KoHctuTymii YKpaiHu BCTaHOBIIIOE, IO TPaBOCYA1sl B YKpaiHi 31HCHIOETHCS
BUKJIIOYHO CyJaMu, JelieTyBaHHS (YHKI[IH Cy/AiB, a TaKOXX MPUBIACHEHHS IHX
(GYHKIH IHIIUMU OpraHaMH YM MOCaJ0BUMH 0coOaMu He JoNycKarThesa. B YxBai
Koncrurymitnoro Cyay VYkpaiHu npo BIIMOBY Y BIAKPHUTTI KOHCTUTYLIMHOTO
MPOBA/DKCHHS Yy  COpaBi 32  KOHCTUTYIIIHHUM  3BEPHEHHSIM  JCP)KaBHOTO
30BHIIIHBOEKOHOMIYHOTO mignpueMcTBa «CraBytnd-CTanb» MOAO TIyMadyeHHS
cratrti 124 Kouctutyuii VYkpainum 1 3akony VYkpainu «IIpo MixkHapoaHui
KOMepuUiiHui apOiTpax» Bia 14 xoBTHA 1997 poky (compaBa Ne016/1241-97) ta
Pimenni konctutyuiiHoro Cyay YkpaiHu y crpaBi 3a KOHCTUTYLIHHUM MOJAHHSAM
51 mnapomHoro aemytara YKpaiHu Mmojo BianoBigHocTi Konctutyili Ykpainu
(KOHCTUTYIIIMHOCTI) TOJIOKEHb a03aIliB ChOMOT0, OJIMHAISTOrO CTAaTTi 2, CTATTI 3,
nyHkTy 9 cratti 4 ta po3aury VIII «Tperelicbke caMoBpsiyBaHHS» 3aKOHY Y KpaiHu
«IIpo Tpereiicbki cyam» (CmpaBa Mpo 3aBAaHHS TPETEUCHKOTO cyay) Bim 10 ciuns
2008 poky (cmpaBa Nel-3/2008) HamaeTbcsi Take BU3HAUYEHHS: MPABOCYAIS — II€
CaMOCTIiiHa TaTy3b JEeP>KaBHOI MISUIBHOCTI, Ky CYJW 3A1HCHIOIOTh MUISIXOM PO3TJISITY
1 BUpIIIEHHS B CYyJOBHX 3acClIaHHSX B OCOOJIMBIM, BCTAaHOBJIEHIN 3aKOHOM
npolecyaabHii popMi IUBUTBHUX, KPUMIHAIBHUX Ta iHIKX crpas [192; 160].

Oco0suBoi yBaru 3aciyroBytoTb BUCHOBKM Koncturyniiinoro Cyny Ykpainu
I[0JI0 CTaTyCy TpeTeichkoro cyay. Tak, y Bulle3a3HaueHOMY PiimieHH1 BKazaHo, 110
TPETEHChKUI PO3TJIST CIHOpPIB CTOpPIH Y cdepl LHUBUIBHUX 1 TOCMOAAPCHKUX
MIPaBOBITHOCHH — I1€ B HEIEPKABHOT IOPUCAUKIIINHOI MISITBHOCTI, SIKY TPETEHChKI
CyIY 3IIMCHIOIOTHh HA MIJCTaBl 3aKOHIB YKpaiHMW NUISIXOM 3aCTOCYBaHHS, 30KpeMa,
METOMIB apOiTpyBaHHs. 3A1MCHEHHS TPETEUChKUMM CcyaaMHu (yHKLID 3aXucTy,
nepeadayeHoi B ab3ami choMoMy CT. CcT. 2, 3 3akoHy Ykpainu «lIpo Tpeteiichbki
CyIn», € 3MIMCHCHHSM HHUMH HE TMPaBOCYIJsA, a TPETEUCHKOTO PO3IIISTY CIOPIB
CTOPIH Yy UHMBUIBHMX 1 TOCHOJAPCHKUX TIPABOBIJHOCHMHAX Y MEXKax IIpaBa,

BU3HaueHoro 4.5 cr. 55 Kouctutymii Ykpainu, a pillieHHS TPETEHCHKUX CYIIB €
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JWIlIe aKTaMu Helep>KaBHOI IOPUCAMKIIMHOI AISUIBHOCTI 3 BUPILMICHHS CIIOPIB CTOPIH
y cdepl IUBUIBHHUX 1 TOCIIOIAPCHKUX MPABOBIMHOCKH. 3a0€3MeYeHHS K MTPUMYCOBOTO
BUKOHAHHS pIIIEHb TPETEHChKUX CYIIB IMepedyBae 3a MeEXKaMH TPETEHCHKOIro
pO3MIISIly Ta € 3aBAaHHSM KOMIIETEHTHUX CY[IB 1 JIEpKAaBHOI BUKOHABYOI CIY>KOH.
BianoBigui BucHOBKM Oynu 3poOieHi Koncrutymiinum Cymnom YkpaiHu 1 1040
MixHapogHoro KoMepiiiiHoro apOitpaxkHoro cyay npu TIIT Vkpainm sk
HEeJIepKaBHOTO OpraHy, IO He 3iHMCHIoE (PYHKIIII MpaBoCyas B po3yMiHHI cT. 124
Konctutymii Ykpainu.

[{ikaBUM y IbOMY KOHTEKCTI € pillleHHs1 €BpONEHCHKOro Cyay 3 Mpas JIOAUHU
(mam — Cyn) y cipasi Jle Kont, Ban Jleen Ta Jle Metiep npotu benbrii (Le Compte,
Van Leuven and De Meyere v. Belgium) NeNe6878/75; 7238/75 Bin 23 uepBusa 1981
poky. Cyn, po3risaaroud TMOPYIICHHS IIpaBa MO3WBAayYiB Ha CHpaBeIJIUBUN 1
NyOJIYHUIT  PO3IJISIA  COpaBU  YIOPOJAOBXK PO3YMHOTO CTPOKY HE3aJICKHUM 1
0€3CTOPOHHIM CYJOM, BCTaHOBJIEHUM 3aKOHOM (cT. 6 KoHBeHIIli mpo 3axucT mpaB
JIIOJTMHU 1 OCHOBOIIOJIOKHUX CBO0OT), 3a3HaUae, 1110 JepKaBU-WICHH HE 3000B’s13aHi
OOMEXXyBaTH PO3IJIsi/I IIUBUIBHO-TIPABOBUX CIIOPIB MEBHOI0 MPOLEIYpPOIO, KOXKEH 3
eTariB K01 MOBUHEH MPOXOJIUTH y «CyAax» y mependaueHomy nopsaky. Ha mymky
Cyny, Bkazane y KoHBEHIIT MOHSTTS «Cyn» XapaKTepU3YEThCA B MarepialbHOMY
CMUCJI CBOEIO POJUTIO, 110 BITHOCUTHCS JO BIAMPABICHHS MPABOCYAS: PO3B’ I3aHHS
OyJb-SIKOrO MUTAHHS, IO BIAHOCUTHCS 10 HOr0 KOMIETEHI1i, HA OCHOBI HOPM IpaBa 1
M0 3aBEPIICHHIO HAIAro/HKEHOTO TMPOIeCy. 3aciIyroBy€ Ha3BU CyIy OpraH, IO
BI/IMOBIZA€ PSAly BUMOT: HE3aJEKHICTh BIJIHOCHO SIK BHUKOHABYOi BIaJu, TaK 1 J0
CTOpIiH, TPUBAJIICTh MAHJATy WICHIB CYIy, rapanTii cymoBoi mponenypu [12]. Orxe,
TPETEHChKUI CyJ] IIKOM MiANaAae Mij MOHATTA «Cyay» Y po3yMiHHI c¢T. 6 KonBeHii
PO 3axXWUCT TMpaB JIOJAHA 1 OCHOBOMOJOXHHUX CBOOOJ IMOJ0 IIpaBa Ha
«CTIPABEIITTUBUN PO3TJISA]L CIIPABU HE3JICKHUM 1 0€3CTOPOHHIM Cy/I0M, BCTAHOBJICHUM
3aKOHOM.

B mpooBxkeHHs 1aHOT T€3U BUCIIOBIIEHA TaKOXK MO3UIlis €BPONEHCHKOTO CyTy
3 TpaB JIIOJWHU, BHUKJIQJeHA y pimeHHi no copaBi «Pimxent Kommani mportu
VYkpainm» (Regent Company v. Ukraine) Big 03 kBitHa 2008 poxy Ne773/03, sikoro

e pa3 Oyso MiATBEPPKEHO MPaBOBY MO3UIIIIO M€ MIKHAPOIHOI CYJI0BOI YCTaHOBH,
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BUCJIOBNEHY y cmpasi Jlitroy Ta ixmi npotu CnomyuyeHoro Kopomisersa (Lithgow
and Others v. the United Kingdom) Bix 08 mumust 1986 poky, BiAMOBIAHO 0 SKOT
ct. 6 KoHBeHLII mOpo 3axMcT IMpaB JIIOJAMHU 1 OCHOBOIOJOXKHUX CBOOOJX HE
NEPEIIKOIKAE YTBOPEHHIO TPETEMCHKUX CYIIB 3 METOK BHPILIEHHS CIOPIB MIXK
MPUBATHUM Cy0’€KTaMH, a CJIOBO «Ccyl» y 4. 1 c¢T. 6 KonBeHIlii He 000B’A3KOBO CJIif
PO3YMITH SIK TakKe, 10 TIO3HAYA€ CyJl y HOro KJIaCUYHOMY PO3yMiHHI, OB’ A3aHOMY 31
CTaHJIAPTHOIO CYyJI0BOIO cucTteMoro aepxkaBu. Ha nymxky Cyay y naHiil chpasi,
MixHapoaHuii kKoMepuidHuii apOitpaxuuii cya (mam — MKAC) OyB «cymowm,
CTBOPEHHUM 3T1JTHO 3 3aKOHOM», OCKLJIBKH A15IB BIANOBIAHO 10 3akoHy Ykpainu «lIpo
MixHapoagHuii KoMepLiHHMI apOiTpax» Ta CBOTO BHYTPIIIHBOrO PermameHnry,
MPOBA/KEHHA y cIpaBax, 1o ix po3rsinas MKAC, Oyno noaiOHUM 10 TPOBaIKEHHS
y LMBUIBHUX YW TOCHOJAPCHKUX CYyJax 1 3aKOHOM BCTAHOBIIIOBAJIOCA IPaBO Ha
anessilo mo Moro pimeHHsX a0 AmnemsmiiHoro cyay M. Kuea. OctaHHi Mmir
neperisinyTy pimeHHss MKAC na miacraBax, BcTaHoBieHMX B 3akoHl. MKAC
3aJIMIIABCA €JIMHUM TPETEHChKUM CyJOM B YKpaiHi, SKUWA MIr, BIAMOBIJHO 0
3aKoHy, BUPIIIYBaTH «TOCHOJAPCHKI CIIOPH 3 1HO3EMHHUM eJIeMEHTOMY». BiamoBigHO
no 3akoHy Ta cT.3 3akoHy Ykpainu «IIpo BuUKOHaBYE TPOBAKEHHS», PIIICHHS
MKAC BBaXa€eThCsl €KBIBAJICHTOM CYIOBOTO PIIICHHS, IO IMJIATa€ TPUMYCOBOMY
BUKOHaHH!O [160].

TakuMm 4YMHOM, MIACYMOBYIOUM BHII€3a3HAUYE€HE, MOXKHA CTBEp/UKYBAaTH, IO
YUHHE YKpAiHChKE 3aKOHOJABCTBO HE Ja€ IIJICTaB OTOTOKHIOBATU JISUIbHICTb
TPETEHCHKOI0o CyAy 31 3A1MCHEHHAM MPABOCY /IS, IO MIITBEPKYETHCS 1 HABEICHUMHU
JTOKTpUHAIBHUMHM Torasaamu. CrnpaBeniuBa KpHUTHKA MPOLIECYadbHOI Teopli
TPETEHCHKOI0 CyNy, a SIK HACHJOK 1 TOTOXHOCTI LIUX JIBOX KaTEropii, 103BOJISIE
CTBEP/KYBATH, IO TPETEHUCHKUM PO3TIS, X04a 1 € IOPUCAUKIINHOI IISUTbHICTIO,
HAIPaBJICHOIO HAa PO3B’A3aHHS CIOPY, Ma€ JIEUIO 1HIY IPUPOY, a CaMe — IPUBATHO-
paBOBUN XapakTep, 1o € xapaktepHor pucoro ABC. Xoua, sk BuIIMBae 3i
3raJlaHux pimieHb €BpPONENCHKOro Cyay 3 MpaB JIIOAWHH, B MPOLECI HAOIMKEHHS
BITYM3HSHOTO 3aKOHOJABCTBA /IO MPOLECYaTbHOI'O 3aKOHOJABCTBA €BPOIEHUCHKHUX
KpaiH Ta B pe3y/bTaTi 3aCTOCYBaHHS MPAKTUKU 11€1 MI>KHAPOHOI CYJI0BOi YCTaHOBH,

MO>KJIMBE TOJAJIbIIE 3MIIIEHHS aKIEHTIB Y PO3yMiHHI JIISJIBHOCTI TPETEHCHKUX CYIIB
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K TaKUX, 10 BCE K-TaKH BIAMOBIIAIOTH CTATyCy OpraHy, M0 3/1HCHIOE IPaBOCYAA 3
BIJIMTOBITHUMH HACJIIKAMH, 10 MAOTh CYTTEBE 3HAYCHHS — 3aKOHHOI CHJIM TaKOTO
pILIEHHS, MOXJIMBOCTI HOTO MPUMYCOBOTO BHUKOHAHHS Ta OCKAPKEHHS, a TaKOX
HOIIMPEHHS Ha apOITPiB rapaHTii ixHpoi HezanexkHocTi [39, ¢. 105].

OTxe, SIKIO TPETEUCHKI CyAM HE BXOIATH JI0 JACP>KABHOI CYJOBOi CHUCTEMH, a
TPETEHUChKUI PO3TJIIsiA HE MOXKE PO3LIHIOBATUCA SIK JISUIBHICTH IIOJIO BIANPABICHHS
MPaBOCY/I/Isl, TOCTAE MUTAHHS CIIBBIHOIICHHS TPETEUCHKOTO PO3TIISALY 3 [IUBLIILHUM
npouiecoM. o0 po3yMiHHS IUBUILHOTO MPOIIECY CKIIATIOCS JIBA OCHOBHUX IM1IXO/IH:

1) y By3bkomy posyminHi (M. K. TpeymnikoB [59, c. 28], 1O. C. UepBonwuii
[206, c. 3], M. 1. IlItedan [215, c. 20], Ta iH.) LUBiIIBHMI IPOLIEC POSLIAIAECTHCS K
CYKYIIHICTh CYCIUJIBHUX BIJIHOCUH, Y AKUX OOOB’SI3KOBUM Cy0’€KTOM € CyJ, TOOTO
IUBUILHUMN MPOIEC MOB’SI3YETHCA 3 AISIIBHICTIO CYAY IIOJ0 31MCHEHHS MPABOCYIIS Y
IIUBUTBHUX crpaBax. . B. AHIPOHOB TakoX BKa3ye Ha TOTOXXHICThH IMOHSTH IUBLIHHE
CYJIOYMHCTBO Ta IIMBUIBLHUI MpOIEC, i IKUMH PO3YMIETHCS BPEryJbOBaHa HOPMaMu
[IMBUIBHOTO MPOIIECYaJbHOTO MpaBa AISUTBHICTh CY/ly Ta 1HIIMX YYaCHHUKIB MPOIECY,
CIPSIMOBAHOTO Ha PO3IJIS/I Ta BUPIIICHHS IUBUIBHUX CIPaB B MOPSIKY MMO30BHOTO,
HAKa3HOTO Ta OKPEMOTO TMPOBAKEHHS, a TaKOoX IMBUIbHI MPOIECyalbHI
NPaBOBIAHOCHHH, SIKI BUHMKAIOTh Y 3B’SI3KY 3 TaKOIO AisUTbHICTIO [27, ¢. 17];

2) y mmpokomy posyminai (M. b. 3eiinep, B. B. Komapos, B. B. fIpkoB Ta iH.)
JI0 LUBUIBHOTO MPOLIECY, OKPIM MISUTBHOCTI CYAY, BKIFOYAETHCA TaKOX 1 MISUTbHICTD
IHIIMX JEp>KaBHUX Ta HEJAEp>KaBHUX OPraHiB (B TOMY YHCIHI 1 TPETEHCHKOrO CyAdy,
HOTapiaTy, KOMICIM 10 TPyJOBUX cIiopax Toio). 3anpornoHoBane M. b. 3eitnepom y
60-x pokax XX CTONITTS HIMPOKE PO3YMIHHS IMBUIHHOTO TMPOIIECY 3aCHOBaHE Ha
€IHOCTI 1[I, MPUHIMIIB Ta MpeaMeTa IisIbHOCTI, MOAIOHOCTI MpOoleCyalbHOI
¢dopmu ta okpemux iHCTUTYTIB [80, €. 81]. OnHak Take MIUPOKE PO3YMiHHS OTPUMAJIO
3HayHy KUIBKICTh KPUTHYHUX 3ayBa)K€Hb, OCKUIBKM HE BIANOBIJAE UYUHHOMY
IIUBUTLHOMY TIPOIIECYaTbHOMY 3aKOHOJABCTBY, BIJIMOBIIHO JI0 SIKOTO OOOB’S3KOBUM
YYaCHUKOM ITMBIILHOTO TIPOIIECY € CyA, TOOTO NHMBUIBHUM MPOIECYyaTbHUM
3aKOHO/IABCTBOM PETYJIIOETHCS JIUIIE AiSUIbHICTh CYQy 3 BHUPIIICHHS CHOpY, SKa
JOKOPIHHO  BIAPI3HAETHCS BIJI AHAJOTIYHOI 32 METOK  JISUTBHOCTI  IHIIHX

IOPUCIUKIINHUX opraHiB. HampoTtuBary mmpoKoMy pO3yMIHHIO, SIKUM TPETEHChKHI
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PO3TIISiA BKIIIOUEHO J0 IMBUIHHOTO MPOIECY Y SIKOCTI OJHOTO 3 MOTrO €JIEMEHTIB, B
HAYKOBIH JIITEpaTypi BUCIOBIIIOBANIACS TO3UIIIS 111010 OJHOTIOPSIIKOBOCTI IIUBLIHHOTO
MIPOIIECY Ta TPETEHCHKOTO PO3IIISAY y OUTBII MIMPOKIH KaTeropii — MUBLIICTUYHOMY
nporieci. Tak, B. B. fIpkoB, BpaxoByrouu paemam OUIbIIY «IIpOIIECyali3alliio
JUSTTBHOCTI HECYAOBHX IOPUCAMKIIMHUX OpPraHiB, MPOINOHYE OXOMUTH MOHATTAM
«IMBUTICTUYHHM TIPOIIECY KIIACUYHI CYJI0B1 IporiecH (IMBUIBHUN Ta TOCIIOAAPCHKUIN),
a TaKOX JIISUTHHICTh HECYJOBUX IUBUIbHUX IOPUCIUKIIIN (BUKOHABUE Ta HOTapiaJibHE
IIPOBAHKEHHS, a TAKOXK TpeTehCchKull (apOiTpaxkHuii) pos3risia) [223, ¢. 2].

B. B. KomapoB, po3rasgaroud 3akpilUIeHUd Yy 3aKOHOJABCTBI MPIOPUTET
cynoBoi (Qopmm 3axucTy Ta TapajelbHE ICHYBaHHS IHIIUX MPOIECYATbHUX
HECylOBHX (OpPM 3axUCTy, BKa3ye Ha 3aKOHOMIPHOCTI IpolecyaibHOi chepu
IIPaBOBOr0 peEryiatoBaHHs (chepu LMBUIBHOI IOPUCIAUKLII B IIIOMY) SIK CHUCTEMHU
[IUBUIBHUX CYAIB, IHIIMX OpraHiB, IO 3IIACHIOIOTh 3aXWCT IUBUIBHUX IIpaB, 1
CUCTEMU BIJMOBIIHUX HMBUIBHUX MpolleCyallbHUX Tpoueayp. Ha mijgcrasi yoro Hum
POOUTHCS BUCHOBOK, 1110 MOHSATTS LUBUIBHOTO CYJOYMHCTBA Ta LUBUIBHOIO MPOLECY
HE 301ratoThCs 1 HE € TOTOKHUMU: ITUBUILHUN TIPOLIEC € Y3arajbHIOIYUM MOHSATTAM,
K€ OXOIUTIOE 1 IIMBUIbHE CYJJOUYMHCTBO, W 1HIII FOPUCIUKIIIIHI TPOLIETypU PO3TIIIAY 1
BUPIIIEHHS IUBUILHUX CIpaB (B TOMY YHCII 1 TPETEHCHKHUI PO3IJIAN) 3 METOIO
3aXUCTy Cy0’€KTUBHHUX MPaB Ta IHTEPECIB YYACHUKIB IIUBUTICTUYHUX TTPABOBITHOCHH.
Tperelicbke CyAOYMHCTBO HUM PO3TISAAECTHCS K OJIUH 3 €IEMEHTIB albTepHATHBHUX
dbopM pO3rIIALy UMBUIBHUX CIOpIB, SKI B CBOI YEPry BXOJATb B CTPYKTYpPY
103aCyJIOBUX LIUBUILHUX MPOBAIKEHb HAPiBHI 3 HOTapialbHUM TiporiecoM [88, c. 59—
60].

BusHaueHHs1 UBIILHOTO MPOIECYaTbHOTO MpaBa SIK CUCTEMH MPABOBUX HOPM
OpsIMO  BUIUIMBAE€ 3 PO3YMIHHS IUBUIBHOTO TIPOLECY: Y BY3bKOMY PO3YMiHHI
IIMBUTBHUM TIPOIIECYaJTbHUM TPABOM BHCTYIAE CYKYITHICTh MPABOBUX HOPM, SIKUMU
BPETYJIbOBAHO [iSJIBHICTh CyAy Ta IHIIMX YYAaCHHMKIB MPOIECY, CIPSIMOBAHOTO Ha
pO3IJIA/l Ta BUPINICHHS IUBUIBHUX CIpPaB B MOPSAKY IMO30BHOTO, HAKa3HOTO Ta
OKpPEMOT0 TPOBA/KCHHs, a TAKOX ITUBUIBHI TPOIleCyalbHl MPAaBOBIIHOCHUHU, SKi
BUHUKAIOTh y 3B’SI3Ky 3 TaKOK [ISJIBHICTIO, @ Y IIMPOKOMY — SIKHMH J[OJaTKOBO

BPEryJIbOBAHO JISUIbHICTh 1 IHILIUX JIEPKaBHUX Ta HEJIEP)KaBHUX OPTaHiB.
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TpaguiiitHo mpeacTaBHUKAaMH OJIECHKOI IIKOJIM TMpaBa 3aCTOCOBYETHCS caMme
By3bKE PO3yMIHHS LIMBUIBHOTO MPOIIECY, & TOMY TPETEUCHKHI PO3TIsf SIK OKpeMa
dbopma 3axucTy MpaBa HE BKIIOYAETHCA JO IMBUILHOTO MPOLIECY SIK AISUIBHOCTI CYy
W IHIIUX YYacCHUKIB MpOIIECY, CIPSMOBAHOI HA PO3IJISA] Ta BUPIMICHHS LMBUIBHUX
CIpaB, Ta LMUBUILHOTO MPOLIECYATbHOTO MpaBa sK raiysi npasa. [IpoTu BKIIOUEHHS
0 TpeaMeTa peryiioBaHHS I[MBUIBHOTO MPOLECYalIbHOTO IMpaBa CYCHUIBHUX
BIJIHOCUH, 110 BHHHUKAIOTH Yy MPOIEC] HECYIOBOIO MOPSAKY PO3TJISAY UUBUIBHUX
crpaB (TpEeTeHCHKUM CYIOM, HOTapiycoM Tolno) BucioBmoBascs i M. U. llItedan.
Bin 3a3Hadae, moO Xo4ya UMMHU OpraHizamisiMi 1 peani3ylThCAd CIUIbHI 13
CyJIOYMHCTBOM (PyHKIIIi (MpaBO3axMCHA, 3ao01’KHa 1 BUXOBHA), CIOCOOU 1 METOJIU X
peanizanii pI3HATHCSA; TPETEHChbKE MPOBAKEHHS HE IMpPUTAMaHHE CyJOYUMHCTBY, a
MpoIeCyaIbHUM MOPSAIOK CYyIOYMHCTBA Y IUBIILHUX CIpaBax € (PopMoro 31HCHEHHS
NpaBOCYJs, SKHM TIPOBA/DKCHHS y TpEeTeWchkux cymax He € [215, c.41-42].
3BaXkal0uu Ha CYTTEBI BIIMIHHOCTI MPOIIEAYPH PO3TISAY [UBLILHO-TIPABOBUX CIIOPIB
HECYJIOBUMH OpTaHaMmH, 00’€THaHHS PI3HUX (OPM 3aXHCTy IpaBa B MEXKax OJHIET
rajry3i rpaBa € HeJOUUIbHUM.

OTxe, OCKUIBKM ITUBUIBHHM TIpoIec, K OyJ0 JOBEJACHO BHINE, HE OXOILIIOE
TPETEHChKUIM PO3TIISAT, BKpal HEOOXiAHE Mojaibllie 3’SCYyBaHHS MOro Micls y
cucrtemi mpaBa. SIK 3a3HAYarOTh JACSAKI JOCIIJIHHKH, MICIIE TPETEHCHKOrOo Cydy Y
[UBITFHOMY Ta TOCTIOAAPCHKOMY TMPOIIECaX 3aBXKIU BU3HAYAIIOCS 32 «3ATUIIKOBUM))
npuHiunom [168, c.117]. IlpuynHO 1HOMY BKa3yBaJIMCS 1 HEBIAMOBIIHICTh
XapaKTePUCTHK JAHOI CYKYIMHOCTI MPaBOBUX HOPM BHUMOTaM, IIO BHUCYBAIOTHCS [0
OKpeMOi raiy3i mpaBa (4epe3 HEBEJIUKUU 0OCSAT 3aKOHOJABYOTO MACHBY, CXOXKICTb
MEXaHi13My, MPUHLUIIB, 00’ €KTY, METH, 3MICTY 1 ()YHKLIA MPaBOBOTO PETyJIIOBAHHS
SK OCHOBHHMX CHCTEMOYTBOPIOIOUMX KPHUTEPIiB rajysi mpaBa, TUM, IO MPUTAMaHHI
UBIILHOMY 4YM T'OCIOAApPCHKOMY IPOLECY), 1 BIACYTHICTh OYyJb-AKOi 1HIIOI ramy3i
mpaBa, 10 SKOi O Opra"iyHO BBIWIIOB OW TpPETEWCHKUN pO3MIIAN HAa TpaBax
camocTiitHoro iHctuTyty. CaMe 3 IHX MiACTaB TPETEHCHKUA PO3TIS SK 4YacTHHA
omoxy ABC, HapiBHI 3 BHKOHABYMM MPOBAHKCHHSIM, HOTApiaTOM, 3HAXOISTHCA Y
MOIIYKY MICLS Yy CUCTEMI MpaBa, 3 MPUBOJY YOT0 TPUBAIOTh HAYKOBI AUCKYCIi, 5IK1 €

MOXIIHUMH BJIACHE BiJ] 3HAYHOIO MAacCHUBY HEBUPIIIEHUX MUTaHb BCEPEAMHI CaMmoi
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HAayKH LMBUIBHOTO MPOLECYaJbHOr0 MpaBa. Tak, BUEproBe Mepel HAyKOBLSMU
MOCTa€ MUTAHHS €THOCTI IUBLIICTUYHOTO Tpolecy — 00’€AHAHHS B OJHIN ramysi
IUBIJILHOIO Ta ToCmoAapchkoro mpomecyansHoro mpasa (M. I1. Kypuno [96],
T. B. CaxanoBa [167]). J[loci 3aiMIIaeThbcsi HEBU3HAYCHMM IHTaHHSA, YH €
aIbTEepPHATUBHE BUPIIIECHHS CIIOPIB CAMOCTIMHOIO ray33i0 MpaBa YU MIKrady3eBUM
MPaBOBUM IHCTUTYTOM, IO TUIBKH YCKJIAIHIOE BU3HAYEHHSI CTaTyCy TPETEHCHKOIO
po3risiay.

TpanuuiiiHO cucTeMy IpaBa CKJIaJaloTh MPaBOBI HOPMH fK HailMeHIIa
CTPYKTYpHa OJIMHHULISL, 1€pAPXIYHO 3rPYIIOBaHI1 Y MPABOBI CYOIHCTUTYTH Ta IHCTUTYTH,
niraiy3i npasa, rajfy3l npasa, IpaBoBi CIIIBHOCTI a00 *k cyneprainysi (IpuBaTHE Ta
ny6IiuHe MpaBo; MaTepialbHe Ta IpolecyanbHe mpao). M. . Illtedan Buminsas
TPETEUCHKUIA PO3IJISII B OKPEMY CaMOCTIMHY TPETEUChKO-TIPOIIECYyAIbHY Taly3b
npaBa HapiBHI 3 UMBUIBHO-TIPOLIECYAIBHOIO, aJIMIHICTPAaTHBHO-IIPOLECYATbHOIO,
rOCIIO/IapCHKO-TIPOIIECYaTLHOI0 Ta HOTapialbHO-MIPOIIECYaJbHOIO Tramy3simu [215,
c. 22]. Takoi x mymku aoTpumyBaBcs i B. M. TapacoB, BUAUISIOYM TpETEHChKE
polecyajgbHe MPaBo B CAMOCTINHHY Tajly3b MpaBa, OCKIJILKA BOHO HE MOXE BXOJIUTH
aH1 JI0 MUBUIBHOTO MPOLIECYATbHOTO TpaBa, aHl J0 apOITPaXHOTO (TOCTIOIAPCHKOTO0)
MPOIIECYaTBHOTO MpaBa B CHITY BIIMIHHOCTI IXHBOI MTPAaBOBOT NPUPOAH. TaKMM YHHOM
TpeTelchbKe MpolecyajbHe MpaBo Ha HOro AyMKY — CYKYHHICTh IOPHUAMYHUX HOPM,
IO PErVIAMEHTYIOTh IIPABO3aCTOCOBHY [ISUIbHICTh TPETEUCHKUX CY[IB 13 3aXHUCTY Ta
OXOpPOHH OCMOPIOBAHMX Y MOPYIIEHUX CYO’ €KTUBHHX IpaB TPOMAJISH, B TOMY YHUCII
1HO3EMHHUX TPOMaJsiH, oci0 0e3 TpoMaasHCTBA, a TaKOX IOpUAWYHHX ocio [187,
c. 34].

0. JI. [lputrka, mNOAUISAIOYM AYMKY II0JI0 HEMOKJMBOCTI TMOTJMHAHHS
TPETEHCHKOTO PO3TIISAAY IHUBIILHUM TPOIECOM, BU3HAYAE TPETCUCHKUN PO3TIISL SIK
KOMITJIEKCHHM 1HCTUTYT OCOOJMBOTO BHIY (Sui generis), MpH I[bOMY 3aJIAIIAI0YN
BIIKPUTUM TIMTaHHA WOr0 Tajly3eBOl HAJEKHOCTI, 3BaXKalOUd Ha HAasBHICTh Yy
TPETEHCHKOMY PO3TJISAL SIK HOPM MaTepialbHOTO (TIPUBATHOTO) XapakTepy, Tak 1
nporiecyanbHux (myoaiuaux) Hopm [139, c. 146].

OpHak HEMOXXHa BH3HAUaTH MICLE TPETEHCHKOTO pO3MIALy Yy MpaBOBid

cucteMi y BiipuBi Bif pemtu cnocodiB ABC. ¥V cBoemy nocinimxenHi crioco0iB ABC



80

O. M. Cniektop BHM3HAYae anbTepHATHBHE BHUPIIIECHHS CIOPIB SK MDKramy3eBUi
NPAaBOBUN 1HCTUTYT — CYKYITHICTb HOPM (TIpaBOBOTO T4 HOPMATHUBHOTO XapakTepy),
[0 PEryJolTh BIHOCHUHHU, SKI BHHUKAIOTh Y 3B’SI3KYy 3 BHUPIINIEHHSIM CIOpIB 1
PO3B’sI3aHHAM KOHQJIIKTIB, 10 3 SBISAIOTHCS y IPUBATHOIPABOBIN cdepi mig dyac
y3roJPKEHHSI TIO3UINM Ta 1HTEpPEeciB CTOPIH, IO Ma€ TEHJCHII0 J0 IOAAIBIIOrO
NEPETBOPEHHS y MpUBATHE MpolecyalbHe MpaBo. llpu mpoMy 1 miag OKpeMUMHU
criocobamu ABC pocniHHI po3yMi€e BITIOKPEMIICH] MPABOBl 1HCTUTYTH, III0 MAlOTh
3arajibHy CIpsSIMOBAHICTh Ha BPETYJIOBAaHHS MPAaBOBUX KOHMIIKTIB 1 MOAIOHI METOIH
perymoBanHs [179]. Opgnak Takuii BUCHOBOK BHJAETHCS  CYNEPECUINBHM:
TPETEUChKUM pO3TIIAL sIK oauH 13 crnocoOiB ABC nmociigHuliero BU3HAYEHO SK
MPaBOBUH IHCTUTYT, IO B CBOIO Yepry BXOIUTh 10 TaKOi X OJHOMOPSIKOBOI
BIJIOKPEMJIEHOI TPyNH NpPaBOBUX HOPM — Mikramay3eBoro iHcturyty ABC. Tomy
JOIIJTLHUM BOAQYa€ThCsl BU3HAUECHHS KOXHOTO 31 crocob0iB ABC, B Tomy uuchi 1
TPETEHCHKOTO PO3IIISALY, SIK MPABOBUX CYOIHCTUTYTIB, SIKI BXOASTH 10 MIXKTATy3€BOTO
iHctuTyTy ABC. Taki CyOIHCTUTYTH TaKOX OyayTh 3HAXOJIUTHUCS HA MEXI1 JEKIIBKOX
rajy3eid TpaBa: TPETEUCHKUN pO3MJISI — Ha MEXI LUBUIBHOTO, TOCIOAApCHKOTO,
IIMBUILHOTO Ta TOCMOJAPCHKOTO MPOIECYaTIbHOTO MpaBa; PO3IJIAl TPYAOBHX CIOpPIB
KBa31apOiTpaXKHUMH OpraHaMH — Ha MEXI1 3 TPYJAOBUM 1 IUBUIBHUM MPOIIECYaTbHUM
MpaBOM TOIIO. 3a3HAYCHWM CYOIHCTUTYT € CYKYIHICTIO TMPaBOBUX HOPM, SIKi
PETYIIOIOTh BIJHOCHMHHM MK TPETEHCHKMM CYJOM Ta YYaCHUKAMH TPETEHCHKOTO
po3rIIATy (CTOPOHAMHM Ta iX MPEACTAaBHUKAMHM, a TAKOX TPETIMH 0CO0aMU, SKIIO TXHS
ydacThb IepedaueHa perjiaMeHTOM TPETEHChKOro cyay abo yrojaow CTOpIH Y
TPETEHChKOMY CyJl JJisi BUPIIIEHHS KOHKPETHOTO CHOPY) 3 BUPILICHHS IUBLIBHO-
MPaBOBOr0 CHOpYy, MEPENaHOr0 Ha PO3TJIA] TPETEHChbKOMY CYyIy Ha TiJCTaBi
TpeTeichkoi yroau. OgHaK BapTO TAKOXK 3a3HAYUTH, MO 3-TIOMDK IHIIUX CIOCOOIB
ABC came TpeTeichbkuil pO3MIISiA Ma€ 3HAYHUW TMOTEHIAd O TMOJAJIBIIOro
MEePEeTBOPEHHS HWOTO y MmiArady3b IpaBa YW HaBITh Tally3b IpaBa 3a YMOBU
HApOIIyBaHHS 3aKOHOJIABUOTO MAaCHUBY Ta TMOTJMOJICHHsS SIKICHUX BiJIMIHHOCTEW BiJ
CYMDKHHX TaTy3ei mpaBa, B TOMY YHUCJI 1 TUISIXOM TEPMIHOJIOTTYHOTO PO3MEKYBAHHS

3 rajly3siMHM IIPOLIECYAJIbHOTO ITPaBa.
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[likaBUM € JOCBiA PpOCIHCHKOI IMBIIBHOI MPOIECYabHOI HAyKH, e
HEOJTHOPA30BO Ha OOTOBOpPEHHS cTaBMiIacs mpobiema nmomyky micist ABC B nitomy 1
TPETEHCHKOrO PO3IIIsAAYy 30KpemMa B cucTeMmi TipaBa. [lOSCHIOIOUM BKIIIOUEHHS
cnoco6iB ABC y HeBnacTuBi iM ramy3i npaBa «IpOraJIiHaMH, HE3arlOBHEHICTIO
npaBoBoi o0acTiy, I'. B. CeBacThsiHOB BKa3zye Ha (hOpMyBaHHS HOBOI IIPOLIECYyaTIbHOT
rajy3i npaBa — IMpaBa ajJbTEPHATUBHOTO PO3B’SI3aHHS CIOPIB YW MPUBATHOrO (32
METOJIOM PETYJIIOBaHHS) IMPOIECyaIbHOTO (3a crenudikow MPaBOBIIHOCHH) IMpaRa,
i IKUM BIH pO3yMI€ CUCTEMY MPABOBUX HOPM, IO PETYIIOIOTH MPABOBIIHOCUHU B
00JacTl anbTEpaTUBHOTO PO3B’A3aHHS CIOPIB, SIKI CKIAAAIOTBCA MIXK CTOpPOHAMU
cropy (KOH(JIIKTY) Ui CTOPOHAMH Ta 0c00010 (0co0aMu), sIKi BUPILIYIOTH CIIp Ta/4u
CHPHSIOTH BPETYJIIOBAHHIO KOH(IIIKTY 3 METOIO JOCSTHEHHSI HEOOX1JHOTO MPAaBOBOTO
pe3yabTary (3HATTS MPABOBOT HEBU3HAYEHOCTI 1 BCTAHOBJICHHS CYO’€KTHMBHUX TpaB
Ta O000B’s3KiB crTopiH) [168, c.119]. B mpomoBxkeHHs AaHOi KOHIIETIIii
M. K. CyneiiMeHOB TPOINOHYE BHUAUIATH B paMKax MPUBATHOTO MPOIECYyaIbHOTO
mpaBa TPU OCHOBHI IHCTUTYTH: TI€PETOBOPH, ITOCEPEIHHUIITB Ta, TPETCHCHKUN
(apOiTpaskHuil) po3rJasia, a Bei 1HIN yuciieHHl Buau ABC po3anogiistoTbes Mk IUMU
TpbOMa IHCTUTYTaMH B 3aJICKHOCTI Bij iXHBOT Xapakrepuctuku [185, c. 74].

Xouva Taka TOYKa 30py OOIPYHTOBAHO KPUTHKYBAlacs, BCE K JJI IIPABOBOTO
nosist Pociiichkoi Dexepartiii BoHA 3aCIyrOBY€ Ha yBary, OCKUIBKY HEIO MPOMOHYETHCSA
noOyJoBa Takoi MOJENI CHUCTEMH IIpaBa, B SKIA BIACYTHI CYNEPEYHOCTI MiX
okpemMuMH 1ii enemeHTamMu. OpfHaK 3amporoOHOBaHa KOHUEMNIIs HE BIANOBIAA€E
YKpPAiHCbKUM peajisiM: JJid yTBOPEHHS CaMOCTIMHOI ramy3i IpaBa HayKOBISIMU
BHUCYBAIOThCS JICKIJIbKA KPUTEPIiB, JMIIE 3a BIAMOBIAHOCTI SKMM MOKHA 3pOOUTH
BUCHOBOK IIpO caMoOCTilHICTh Tramy3l. Cepea Takux KpuUTEpiiB, 3a3BUYail,
3a3HAYAIOTHCSA: CBOEPIIHICTDh BPETYJIHOBAHUX MPABOM BIJTHOCHH; 3HAYHA MMUTOMA Bara
HOPM; HEMOJKJIMBICTh BPETYIIOBAHHS JaHWUX BIJHOCHH IHIIMMHU Taly3sIMU TIpPaBa;
HEOOXITHICTh 3aCTOCYBaHHSI 0coO0IMBOTO MeTony perymtoBanus [108, c. 306], abo x
CTPYKTYPHI OCOOJIMBOCTI, FOPUINYHA CBOEPITHICTH (OCOOTUBUN METOJ PETYIIOBAHHS)
Ta cnenudiyHui npenaMeT perynroBanHs [24, c. 136]. Sk Bxe 3a3Hadanocs, Hapasi 3
ycix MoxnuBux crmoco6iB ABC B YVkpaiHi 3HAWIIIIIN CBOE 3aKOHOJIaBUE 3aKPITUICHHS

TPETEHUChKUI PO3TIIsi, PO3IIIA] TPYAOBHX CHOPIB KOMICISIMU MO TPYAOBHUX CHOpaM,
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TPYAOBUM apOiTpakeM MPUMHPHUMHU KOMICISIMH Ta JOCYJOBUH  MOPSAOK
BPETYJIIOBAHHS TOCIOJAAPCHKUX CIIOPiB, @ BIPOBADKEHHS Mefiamii 3HaXOIUThCS Ha
CTa/ii 3aKOHOJaBYuX 1Hi1aTuB. OTKEe TOBOPUTH MPO SKYCh 3HAUHY BIJOKPEMIICHY Ta
SKICHO OJTHOPIJTHY CUCTEMY MTPaBOBUX HOPM HE BOAYAETHCSI MOKITUBUM.

OnHak 1UBUIBHE MPOIECYyaIbHI MPABO PO3YMIETHCS HE TUIBKU SIK CaMOCTIMHA
rajiy3b IpaBa, a ¥ sSK Hayka, TOOTO BYEHHS, SKE€ CKIAIA€ThCA 3 CHUCTEMHU
B32€MOIIOB I3aHUX Ta B3a€MOY3TOJI)KEHUX TOHSTH, MOTJISAIB, BUCHOBKIB, CY/I>KEHb,
KOHIICMINIA 1 Teopil MI0J0 MMBUIBHOIO MPOIECYaIbHOTO TIpaBa, ITUBUIBHUX
IpOIeCyaJbHUX MPABOBIAHOCHH, IHMBUIBHOTO TIPOIECYaIbHOTO 3aKOHOJABCTBA 1
NpPaKTUKA KOro 3aCTOCYBaHHS, a TaKOX ICTOpli PO3BUTKY IIUBUIHHOTO
IPOIECYaTbHOTO 3aKOHOJaBCTBA Ta CaMOi HAYKH IIMBUIBHOTO MPOIECYaIbHOTO MpaBa
HE TUIbKM YKpaiHu, aje W 3apyOiuKHHMX KpaiH. TakuM 4MHOM, HayKa LHUBUILHOTO
MPOIECYaTbHOTO TIpaBa HE OOMEXYEThCS JOCTIKEHHSIM HOpMAaTHUBHOI 0a3u, a mae
3HAYHO WMpIIMK npeamer. M. 178 [redan, BBakaOUu TPETEHCHKUI PO3TIISL
CaMOCTIMHOIO ~TPETEUCHKO-TPOIECYAIbHOI0 Tally33l0 IpaBa, TaKOX BIJIHOCUB
TPETEHUChKUM PO3TJIsiA 10 OCOOTMBOI YACTMHU HAYKW IMBUILHOTO MPOIECYaTbHOTO
mpaBa, fKa MOpSJ 3 CyAOBUMHU (OopMaMu 3aXUCTy IUBUIBHUX TpaB (IUBUILHUN
npoiiec YKpaiHu, MUBUIBHUNA TMPOIEC 3apyOlKHUX KpaiH, MIKHAPOJIHUN IUBUILHUN
IpoIIeC) JOCIIHKYE 1 HeCy10B1 (POPMU 3aXUCTY, M0 SIKUX HUM BITHECEHO HOTapiaabHY
Ta TPETEUCHKY (TpeTelchbKuid 1 apOiTpakHi cyan) (OpPMH 3aXUCTy LUMBUIBHOTO IpaBa
[215, c. 22, 34].

3a3BUuail TPETEUCHKUN pO3IJsA  BIAHOCATH JO IMPOLIECYaJbHOTO OJIOKY
IOPUIUYHUX HAYK, OOIPYHTOBYIOUH 1I€ THM, 110 Y OUIBIIOCTI KpaiH MO0y 0Ba 3aKOHY
PO TPETEHChKI cyAu MoAiOHA A0 MOOYJOBH MPOIECyalbHUX 3aKOHIB Ta KOJIEKCIB
(manpuximan, 3akoH Ykpaiam «IIpo Tpeteiichki cymm», Denepanpauii 3axkoH «lIpo
TpeTeiickki cyau B Pociiicekiit Denepartii»y, 3akon Pecmybmiku bimopycs «IIpo
TpPETEHChKI cynn», ApOiTpakauii AKT AHIIIT Ta YelbCy TOINO), a B ACIKUX KpaiHax
HOPMH TIOJI0 TPETEHCHKOTO PO3TISAY MICTATHCS y TMPOIECYyaTbHUX KOJEKCaX
(ABctpis, Himeuunna, ®@paniis, [seimapist). Taka moaiOHicTh 00yMOBIIEHa, TIEPIII
3a BCE, TUM, IO MPEIMETOM PETYJIIOBAHHS 3aKOHY € MIsIIbHICTh TPETEHCHKOTO CYAY

K HOPUCAMKIIAHOTO OpraHy, a BpaxOBYIOUM CHUJIbHICTh METH TPETEUCHKOro Ta



83

CYJIOBOTO PO3TJISIAY, TO 1 PETYIOBaHHS MAaHWUX BIMHOCWMH Mae Oytu momioHuM. [Ipo
BITHECEHHSI PO3TIISAY 1 PO3B’sI3aHHS CIIOPIB B TPOMAJICHKUX OpraHizallisix, 30Kpema i
B TPETEUCHKUX CyAaX, /0 MPOIECyalbHOro MopsAaKy Bka3yBaB Iie I'. B. BopoHkos,
OCKUJIbKH BU3HAHHS MPOLIECYATbHOI TUIBKU JISUIBHOCTI JIEPKaBHUX FOPUCIUKIIIHHUX
OpraHiB Ta TMPOTHCTABJICHHS 1i «IPOLEAYPHOMY»  XapakTepy [isUIbHOCTI
TPETEHCHKOTO Cyy BeJle IO ITHOPYBaHHS MOX1IHOTO XapaKkTepy BITHOCHH 13 3aXUCTY
IpaBa BiJ MaTepiabHOTrO MpaBa, 1o 3axuiaerbes [50, ¢. 108].

BigHeceHHs TpeTEWCHKOro poO3risAy 10 MNpeaMeTy JOCHIKEHHS HayKH
IIUBUTBHOTO TPOIECYATbHOTO TpaBa MPOJUKTOBAHO TAKOXK ICTOPUYHOIO TPAJMIIIETO:
K BU3HAUaJIOCsl paHiiie, 3a 4yaciB PociiichbKOi iMIepili HOpMHU LIOAO TPETEUCHKOTrO
pO3TIIsATy OyJu BKITIOUEHI IO MPOIECYaTbHOTO 3aKOHOABCTBA, a B JICSIKUX BHUIMAIKaX
TpPETEHChKUI pO3risg OyB 0OOB’SI3KOBHM JUIsl CTOPIH Ta 3aMiHIOBaB COOOIO CYIOBY
IPOLIETyPY HE3AJIEKHO BiJl BOJIEBUSBJICHHS CTOPIH (Y3aKOHEHUH TPETEHCHKUUA CYQ).
B Toit xe wac, mepmii (QyHIaMeHTadbHI JOCTIIKEHHS TPETEHCHKOTO PO3TIISILY
3MIACHIOBAJIUCS CaM€ Y paMKaX LMUBUIBHOTO MPOIECY 3a BIACYTHOCTI Iyalli3my
MIPUBATHOTO MpaBa (TOOTO WOro MOJAUTY Ha rOCHo/apchke (TOproBe, KOMEpIliiHe) Ta
IIUBLIBHE), 1 K HACNIJOK — 3a BIACYTHOCTI BIAMOBIAHUX MPOIECYATbHUX Taly3ei.
3Bakarouu Ha TMOAIOHICTh TPETEHCHKOTO CYIOYMHCTBA JI0 CYAOBOi MPOILEIYpH,
TPETEHUCHKUI PO3TJISA] MOBHOIO MIpOIO0 TIEPEHHSB MPOIECyalIbHy TEPMIHOJIOTIIO, 110
0OyMOBWJIO TapMOHIMHE HOro BXOKEHHS 10 OJIOKY MpOoleCyalbHUX TUCIMILTIH.
Xoda crpaBeIMBO 3a3HAYMTH, 1110 1 HayKa TOCTIOapPChKOTO MPOIEeCYaTbHOTO MpaBa
TaKOX Mae€ IMiICTaBH NMPETCHIYBATH HA BKIFOUCHHS TPETEHCHKOTO PO3TIISIY 10 CBOTO
NpeaAMeTy JOCHIDKEHHS, OCKUIbKM, TO-Teplie, BHYTPIIIHI TPETEUChKI CyAH
pO3IIIAIal0Th B TOMY YHCII 1 TOCIOJApChKO-NPAaBOBI CIOpPH, a MO-IpYyre,
MDKHApPOIHUN KOMepIliiiHui apOiTpaxk (sk ocobimBa (hopMa TPETEHCHKOTO CyIy)
po3rIIAIae 31e01IBIIOT0 TOCTIOAAPCHKI CITOPH, YCKIATHEH] IHO3EMHUM €JIEMEHTOM.

Opnak Ha JMaHuWi 4yac HE yciMa JOCHITHUKAMH MIATPUMYIOTHCS 1€l 11010
BU3HAYCHHS TPETEHCHKOTO PpO3MIISIAY SK OJHOTO 3 €JIEMEHTIB  IUBUIHHOI
mpolecyanbHOi Haykd. bimbiie Toro, iHOAI B pamKax JOCHTIIKEHHS IUBUIBHOTO
CYJIOYMHCTBA HE MPHUIUIIETHCA HABITh yBara MpoBaHKEHHSIM y CTPYKTYP1 IIUBLIILHOTO

IPOIIECY, IMOB’SI3aHUM 3 TPETEHCHhKUM po3mIsaoM (100 OCKAp)KEHHS PIIICHHS
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TPETEUChKOTO Cydy, a TaKOX II0J0 BHAAa4Yl BHUKOHABUOTO JIMCTAa Ha MPUMYCOBE
BUKOHAHHS pillleHHs1 Tperelichkoro cyay). Tak, C. B. BacunbeB 3a3HauaB, mo Kypc
[MBUILHOTO TIPOLIECYaJIbHOTO TIpaBa HE IIOBUHEH BKIIOYATH B ceOe MUTaHHSA
CHeIiajgbHOI IOPUCAMKINT Ta HECyAoBUX (DOpPM 3aXUCTy LMBUIBHHX IpaB, a TOMY
TEeMH, TIPUCBIYCHI HOTApIaTy, PO3TIIALY OCOOIMBOCTEN ITUBUIBHOTO Ta apOITPaKHOTO
MpOLIECIB, a TaKOX PO3IJIAJ UMBUIBHUX CIOpaB TPETEUCHKUMU CyJAaMH HHUM Y
MIJPYYHHUKY 3 [IUBUIBHOTO TIPOIIECY HUM HE JOoCipKyBanucs [42]. Xoua miapyqHuK 3
nuBUIbHOrO npouecy 2013 poky BUAAHHS MiJ aBTOPCTBOM I[bOIO BYEHOTO BKE
MICTUTh Y €001 pO3JUIA II0J0 albTEPHATUBHUX (DOPM PO3IIISiAY IIUBUIBHUX CIPAB,
HOTapiaTy Ta HOTapiaJbHOrO MPOLECY, MIXKHAPOJAHOIO LHUBUIBHOTO MPOLECY,
BUKOHABUOIO TMPOBAKCHHS, OJHAK TPAAUIIMHO HE MICTUTh JOCIIKEHHS
MPOBAHKEHb I0JI0 OCKAPKEHHS PillleHb TPETEHCHKOTO CyIy Ta BHAa4l BUKOHABYHX
JIOKYMEHTIB Ha pillleHHS TPETEHCHKOTO CyAy y IuBUIbHOMY Tporieci [43]. B Toif xe
qyac, PO3JUIH, MPUCBIAYCHI TPETEUCHKOMY CYIOUYMHCTBY, MICTATHCA Y MIAPYYHHKAX
€. O. Xapuronona [199], C. I. Yoproouenko [210] ta in. Came Mo3uIlisg OCTaHHIX €
OOIPYHTOBAHOIO: XOYa TPETEHCHKUN pO3IJIA] LUBUIBHO-IIPABOBUX CIOPIB HE €
CKJIQZIOBOIO Tajy3l IUBLIRHOTO MPOIECYyaIbHOTO TpaBa, 3BaKal0YM HA HASBHICTh Y
[IMBUILHOMY TPOIIECYabHOMY 3aKOHOJIaBCTBI MPOBAHKEHb, HEPOZPUBHO OB’ I3aHUX
3 ISUTBHICTIO TPETEUCHKUX CY/IB (II[0JI0 OCKAPKEHHSI PIIIEHHS TPETEHCHKOTO Cyy Ta
BHJIa4i BUKOHABYOTO JINCTA HA HOTO MPUMYCOBE BUKOHAHHS, BU3HAHHS T4 BUKOHAHHS
pIlIEHHS! 1HO3EMHOTO CyAy (B TOMY YMCIIl 1HO3EMHHMX YM MI)KHApOJHUX apOITpaxiB),
0 MIJUISIra€ TPUMYCOBOMY BHKOHAHHIO) HayKa LUBUIBHOIO MPOLIECY HA JAHOMY
eTari PO3BUTKY TPETEHCHKOTO CYJAOYMHCTBA MOBMHHA BKJIIOUATH IO CBOTO MPEAMETY
MUTAHHS, 1[0 CTOCYIOTHCS SIK TPETEUCHKOTO PO3TIISAY, TaK 1 MPOBAKEHb B CTPYKTYPI

IIUBUTLHOTO TIPOIIECY, TIOB’SI3aHUX 3 TPETEUCHKUM PO3TIISIOM.

Bucnoeku 0o po3oiny 1

1. ®opmyBaHHS IHCTUTYTY TPETEHCHKOTO PO3TISAY IMBUIBHO-TIPABOBUX
CIIOPIB HAa YKPAiHCHKUX 3EMJISIX € TPUBAIUM IPOIIECOM Ta MOAUISETHCS HA HACTYITHI
nepiogu: 1) mo VI cT.H.e. — aHTHYHHUI TMepioJ, B SKOMY 3HaXOIMTHCS

HiATBEP/UKCHHS. 3aCTOCYBAaHHS TPETEHChKOTO po3risay y wictax IliBHIYHOrO
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[Mpuyopromop’s; 2) IX—XIII ct. — nepiox icayBanHs KuiBcbkoi Pyci 10 MomeHTy i
po3many Ta 3aHenajy YKpPaiHChKHX 3€Mellb 32 4aciB MOHIOJIO-TaTapchKOl HaBajH,
3) XIV — cepeauna XVI cT. — TpeTeHCHKUI pO3IIIA] Ha YKPAiHCBKMX 3€MJISIX ITi[
KoHTpoJieM Benukoro kusziBctBa JlutoBchkoro; 4) XVII — cepequna XVIII cr. —
TpeTeiickkuil po3risan 3a 4vaciB ['erbmanmuuu; 5) XVIII — mouarok XX cT. —
ICHYBaHHSI TPETEMCHKOTO CYIy 3a 3aKOHOJABCTBOM Pociiichkoi iMmepii, sike Majo
JeKiibka eTamiB pedopMyBaHHS, SKI 3a XapaKTepoOM IPaBOBOTO PEryJIOBaHHS
YMOBHO MOXKHA TIOJUIMTH Ha eTanm g0 cyjaoBoi pedopmu 1864 poky Ta
nopedpepmennii eram; 6) 1917-1991 pp. — paAsHCBKHMIA TEpioa 3aCTOCYBaHHS
TPETEHCHKOTO PO3TIIAAY, SKUU XapaKTePU3YETHCS 3MEHIIICHHSM POJIi BHYTPIIIHBOTO
TPETEUCHKOTO PO3TJIANY Ta TOCWICHHSM TO3UIN apOITpaXHUX KOMICIH Ta
MI>)KHApPOJITHOTO KOMEPLIMHOIO apOITpaky Ta CKJIAIaeThes 3 TakuX eramiB: a) 1917—
20-11 poku XX CTOMITTS — 3aKpIiMJIEHHS CTATyCy TPETEUCHKOTO CyIy B paisSHCBHKIN
MIPaBOBIM CHCTEMI Ta TUMYACOBE MOMIUPEHHs 3actocyBanHs y niepion HEIy; 6) 30-Ti
— 60-11 pokn XX CTONITTA — 3MEHILIEHHS POJi BHYTPIIIHIX TPETEUCHKUX CYIB 3
OJIHOYACHUM TIOCWJICHHSIM JISUTBHOCTI apOITpaKHUX KOMICIH Ta CTBOPEHHSIM
30BHINIHHOTOPTOBOT apOiTpakHOi Komicii Ta Mopchkoi apOiTpaKHOT KOMICIi; B)
cepenrna 60-x pokiB — mo4atok 90-x pokiB XX CTOMITTS — CIPOOU MIABUILEHHS POJIi
BHYTPIIIIHIX TPETEHCHKUX CYMIB IUIIXOM BKIIIOUCHHS [lo0KeHHS TIPO TpeTerchKuid
cyn (Jomatok Ne2) no I{uBiibHOTO mpoliecyalbHOr0 Kojekcy Ykpaincbkoi PCP Bia
18 nunus 1963 poky; 7) 3 1991 — cydacHuii nepios, AKUM CKIAAAETHCS 3 €TaIiB: a)
JUSTIBHICTh TPETEHUChKOro cyAy Ha miactaBl [lonoxeHHs Mpo TpeTeMChKUil cyn
(Homatky No2 no IluBuibHOro mporecyaibHOro kojaekcy Ykpaincekoi PCP Binm 18
munHs 1963  poky); ©0) npuidHATTS 3akoHIB Ykpainu «IIpo MiXHapoaHMA
KoMepIiiHui apoiTpax» (24 motoro 1994 poky) ta «IIpo Tpereiichki cyam» (11
tpaBHa 2004 poKy); B) 3MCHIICHHS TEPENIKy CIOpIB, MiJBIIOMYUX BHYTPINIHIM
TpereiicbkuM cyaam (2009 pik — TenepitHii gac).

2. B cucremi cioco6iB ABC TpeTelicbKHi PO3IIIS € CaMOCTIHHOI (HOPMOIO
BUPIIIEHHS [UBUIHBHO-TIPABOBUX CIIOPIB MPO TMPaBO 3 3aJTyUYEHHSM HE3aIllKaBICHUX
HE3JICKHUX 0Ci0, PIMICHHS SKUX € 000B’SI3KOBUM ISl CTOPIH, Ta SKiM MpUTaMaHHI.

NpUTaMaHH1 SK 3arajibHl OIPUHIMIN aJbTEPHATUBHOTO BHPILIEHHS CHOpPIB (PIBHOCTI
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CTOpPiH, 3aKOHHOCTI1, JUCIO3UTHUBHOCTI), TaK 1 BiacHi (apOiTpyBaHHS, AOOPOBIIBHOI
3roJIi TPETEUCHKUX CYJ/IB Ha IXHE MPHU3HAYCHHSA YU OOpaHHA y KOHKPETHIH cIipaBi
TOIIIO).

3. 3 oIy Ha Te, IO TPETEHChKUM CyJl HE BXOJUTHh JO JEpP>KaBHOI CyIA0BOI
CUCTEMHU Ta HE € OpraHoM, WIO 3IHCHIOE TPABOCYIJs, BIJIHECEHHS TPETEHCHKOTO
pO3MIISIY 10 MPEIMETY PEeryJloBaHHS LMBUIBHOIO MPOIeCyajJbHOTo Mpasa (y Horo
BY3bKOMY PO3YyMIHHI) € HEMOXJIUBUM. TOMYy MJOIIBHUM BOAUae€ThCs BH3HAYCHHSI
KOXHOTO 31 crioco0iB ABC, B ToOMy 4ucIi 1 TPETEUCHKOr0 pO3MIIsiay, SIK MIPAaBOBUX
CyOIHCTUTYTIB, SIKI BXOJATh 10 Mikrany3eBoro iHcTUTYyTy ABC. Taki cyOiHCTUTYTH
TaKoK OyAyTh 3HAXOJMTHCS Ha MEXl JEKUIbKOX Tally3edl IMpaBa: TPETEHChKHI
pO3IIIAl — HAa MEXI IUBUIBHOTO, TOCIOAAPCHKOr0, UBUIBHOTO Ta TOCHOAAPCHKOTO
MPOIECYAIbHOTO TIpaBa; pO3TJsi TPYJOBUX CIOPIB KBa3lapOITpaXKHUMU OpraHamMu —
Ha MEXI1 3 TPYJOBUM 1 HUBUIBHUM IPOILECYATbHUM MIPABOM TOLIO.

4. TpetelicbKui po3misi SIK CyOIHCTUTYT € CYKYITHICTIO NMPABOBUX HOPM, SIKi
PEryNIOTh BIAHOCHHU MIK TPETEUCHKUM CYyAOM Ta YYaCHUKaMHU TPETEHCHKOTO
po3risay (CTOpOHAMHU Ta iX MPeICTaBHUKAMMU, a TAKOXK TPETIMU 0CO0aMHU, SKIIO IXHS
ydacTh mnepefdayeHa perjaMeHTOM TpeTeichKoro cyay aldo yroiow CTOpiH Yy
TPETEHUCHKOMY CYIi JJIsi BUPIIMICHHS KOHKPETHOTO CIOPY) 3 BUPIIMICHHS ITUBLIBHO-
IPAaBOBOTO CIOpPY, IEPEAAHOr0 Ha PO3MISLL TpPEeTEeHChKOMY Cydy Ha IMiJCTaBl

TPETENCHKO1 yTOIH.
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PO3/ILI 2.
OPTAHI3ALIIHO-MTPABOBI 3ACAJIM TPETENCHLKOI'O PO3IVISIY
[ABLILHO-TIPABOBUX CIIOPIB B YKPATHI

2.1. llonamms, euou ma 3micm mpemeiicbKux y2o00

Sx 3a3navae C. A. KypoukiH, apOiTpakHa yroja € CHCTEMOYTBOPIOIOYUM
€JIEMEHTOM TPETEUCHKOTO PO3IIISAY Ta MPOMOHYE PO3TIISAIATH ii y SKOCTI, MO-TIEpIIIe,
IIPABOBIIHOCHH, SIKI € MIJCTaBOIO JJIs Iepenayl Cnopy Ha pO3Isil TPeTeChbKOMY
CyJly 3 METOI0 BHHECEHHS PIIIEHHS MO CyTi (BU3HAYa€ MpaBa Ta 00OB’SI3KU CTOPIH,
O0OOB’SI3KOBICTh Ta MOPSAOK BUYMHEHHS IOPUIMYHO 3HAYYIIUMX i) Ta MiACTaBOIO
KOMIETEHIIII TPEeTEeHChKOTo Ccyay (B 4aCTHHI CaMOOOMEXEHHS CTOpIH Ta mepeaadi
TPETEHChKOMY CYIy SIK IOPUCAUKIIMHOMY OpraHy IpaBa HpUAMAaTH PpIlIEHHS
BIJIHOCHO HHUX), a MO-IpYre, y SKOCTI OPUAMYHOTO (PaKTy, BIAMOBIAHO JO SIKOTO
apOiTpa)kHa yroja € MiJICTaBOIO ISl BUHUKHEHHS KOMIIETEHIIII TPETEHChKOTO CYIy,
Ta y SIKOCTI €JIeMEHTa HOPUAMYHOrO CKJIaay, IO BH3HAYa€ 3MIHY IABIIOMYOCTI
CIIPaBH 1 BUKJIIOYSHHS CIIOPY 3 FOPUCAUKINT JEeP:KaBHOTO Cyy (IeporamiiHuii e(heKT)
[99, c. 147].

3akoHom VYkpainu «IIpo Tperedicbki cyauw» y CT.2 HaJaHO JAKOHIYHE
BU3HAYCHHS TPETEHCHKOI yTrOAM, TiJ] SIKOI0 PO3YMIEThCS YTOJia CTOPIH MPO mepeaavy
CIIOpY Ha BHpIIMIEHHS TPETEHCHKUM cynoM. 3akoH Ykpainu «Ilpo wmixHapoaHuii
KOMEpIINHUN apOiTpax» y CT. 7 Hagae OUIbII IIMPOKE BU3HAYCHHS TPETEHCHKOT
YOy, MOBHICTIO BiATBOPIOIOYM BHU3HAYEHHS BIAMOBIAHO 10 THUIIOBOTO 3aKOHY IPO
MDKHApOJHUNA ToOproBuid apOitpaxk, mnpuiHaroro Kowmicieto OOH 3 mpasa
MmikHapoHo1 Toprisii (FOHCITPAJI) Bix 21 uepBust 1985 poky: apOiTpaxkHa yroaa,
ak miactaBa ais 3BepHeHHs g0 MKACy — 1me yroga cropiH mpo mepeaady 10
apOiTpaxKy BCiXx a00 MEBHUX CIOPIB, SIKI BUHUKJIM a00 MOXKYTbh BUHHUKHYTH MK HUMHU
B 3B’SI3KY 3 OYyJIb-IKUMU KOHKPETHUMHU TIPABOBITHOCMHAMHU, HE3AJICKHO BiJ TOTO, YU
MaroTh BOHHU JOTOBIpHHH Xapaktep uu Hi [145]. B 1inomy, neraabHe BH3HAYCHHS
TPETEHChKOI yroAM € IIIJIKOM JOCTaTHIM JUIsl OKpeCHeHHsS ii mpeaMery Ta cdepu

3aCTOCYBaHHS, X04a HAyKOBISMH JAIOThCS PI3HOMAaHITHI BU3HAYCHHSI, BPAXOBYIOUU
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iXHIO TOUKY 30py Ha MPABOBY MPHUPOIY SK TPETEHCHKOI YroJv, TaK 1 TPETEHCHKOTO
PO3TIIALY 3arajom, 10 BXe OYyJI0 MPOUTIOCTPOBAHO IIiJ Yac JOCIHIKEHHS TMPaBOBOi
NPUPOAN TPETEHCHKOTO CYY.

[Ipuctynaroun no kimacudikamii TpeTeHChKUX yrofd, CIiJ 3a3HAYUTH, 10 XO04a
3aKOHOJABCTBOM 1 3aKpiIJICHO TOJAUI TPETEWChKUX YyroJl Ha BHYTPIIIHI (BIacHE
TpeTelichKa yrojia) Ta iHo3eMHi (apOiTpakHa yrojia), mjacTaBy Kiacudikaliii Ta BUJIH,
10 BUJIUISIOTHCS, € 3aCTOCOBHUMH SIK JJIS TPETEHCHKUX, TaK 1 ISl apOITpakKHUX YTOJ.

3 monoxeHb cT. 12 3akoHy VYkpainu «I[Ipo TpeTeiicbki Cynu» BHUIUIMBAE
Kiacuikamis TpeTeHChKUX yroa 3a (QOpMOI0 iX YKIAJEHHS: TpETEHChKe
3aCTEPEXKEHHSI — TOOTO YMOBa MPO TPETEHCHKUN PO3IIISA CIOPY, L0 MOXKE
BUHUKHYTH Y MalOyTHbOMY, SIKy BKJIIOYEHO JI0 TEKCTy OCHOBHOTO JOTOBOpY, Ta
TPETEUChKHUI 3amuc — OKpeMa MHChbMOBAa Yyrojaa, M0 YKIATAEThCS Yy BHUMAAKY
BUHUKHEHHS CIOpy. Pi3HUIE y TIpaBOBOMY peryjIlOBaHHI Ta HaCHiAKaxX s
YYaCHHKIB TPETEHCHKOTO PO3TISAY B 3aJIEKHOCTI BiJ (OpMU YKIaJCHHS BIJCYTHS:
TPETEIChKE 3aCTEPEkKEHHS 1 3alMC € HE3aJICKHUMHU Ta PIBHONMpPABHUMHU (opMamu
Tperericbkoi yrogu. Jleskumu BueHuMmHu (M. O. PoxkoBa) CTBEpIKY€EThCS, IO
TpeTEeHChKUM 3amuc € (OPMOIO0 TPETEHCHKOTO 3acTtepekeHHs [165, C. 240], takum
YMHOM, HE JUBJISYUCh HA PO3ODLKHICTH y MOMEHTI IX YKJIQJICHHS Ta MOMEHTI
BUHUKHEHHSI CIIOPY, BOHHM OO’€IHYIOTbCS B OJHY TpyHy, 3 YUM IOTOJUTHUCS
HEMOXJIMBO. HaTtoMicTh HOCIIOHHUICIO JOJATKOBO BUIUIAETHCS TaK 3BaHUU
TeHepaIbHUI TpeTelchKui aorosip (compromissum plenum) — camocriitHa yroxaa
CTOpPIH MPO TepeAady Ha PO3IJisi TPETEHChKOMY CYIy CHOpPIB, 110 BUHUKIH a0o
MOXYTh BUHUKHYTH, M) CTOpPOHaMHU 3 MEBHOTO KOJja JOrOBOpIB ab0 * y MEBHIN
chepl AisIbHOCTI (TOOTO TaKuUW TEeHEpalbHUN JOTOBIp MIMPIIE TPETEUCHKOTO
3aCTEPEKEHHS Ta 3aMUCy, OCKUIBKH OJHOYACHO OXOIUTIOE a00 JIeKUIbKa JOTOBOPIB,
a00 >k B3araii BCl CIIOPH, III0 MOXYTh BUHUKAaTU MK cTtopoHamHu). JI. I1. AnydpieBa
BUJIITISIE TaKOX apOiTpakHy yrojay proprio vigore (y BJIACHOMY pO3YyMIiHHI) — IIe
OKpeMHUH TOKYMEHT BIIHOCHO apOiTpaxy, IO YKIAJA€ThCS OAHOYACHO 3 OCHOBHUM
KOHTPAKTOM, aJie 0 BAHUKHEHHS cTiopy 3a 1M KoHTpakToMm [30, c. 159]. Taka yrona
MOEHYE y CcOOl O3HAKU TPETEHCHKOTO 3amucy (YMOBU MICTSTBCS B OKPEMOMY

BIJIHOCHO OCHOBHOTO JIOTOBOPY JOKYMEHTI) Ta TPETEHCHKOTO 3aCTEpPEKEHHS
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(OCKUTBKM YKJIQJA€ThCSA O BUHUKHEHHS CHOPY Ta CIpsIMOBaHA Ha MalOyTHE) 1 € 3a
3MICTOM OLIBII HAOIMKEHOIO JI0 TPETEHCHKOTO 3aCTEPEKCHHS, HE NUBISYHCH Ha
30BHIIIHIO ((OPMY BUPAKEHHS B OKPEMOMY JOKYMEHTI. 3a3HaueH1 BUIU TPETEHCHKHUX
yroj, Oe3nepevyHo, 3aciayroByIOTh Ha yBary, OJHAK BpaxOBYIOUM IX 3MillIaHUN
XapakTep, BIAHECTH iX J0 TPETEHCHKOTO 3aCTEPEKEHHS YM 3aluCy HEe BOAYAETHCS
MO>KJIUBUM.

Ockinbku KpuTepieM s Kiacudikailii Oyiao B3siTo came HopMy YKIaACHHS
TPETEHChKOI YTOJM, 3 METOI OXOIUIEHHS BCIX MEpEepaxOBaHUX BHIIB TPETEUCHKUX
yroJ, MPOMOHYEThCS BUAUIATH: 1) TpeTeMChKI yroauw, IO BKIIOYEHO N0 TEKCTY
OCHOBHOTO JIOTOBOPY (TpeTEeHChKE 3acTepeXeHHs); 2) TpPEeTeHChbKl yrojau, o
MICTATBCSI B OKPEMOMY JOKYMEHTI (TpETEeHChKHUIl 3alKc, reHepalbHUl TPeTeHChbKUI
JIOTOBIp, TpeTeWChKa yroja proprio vigore ToIio). BpaxoByroduu AMHAMIYHICTH
[MBUILHUX TIPABOBIIHOCHH, IXHIO JHUCHO3WUTHUBHICTh Ta CBITOBY TEHJICHIIIO [0
po3mMpeHHs chepu 3aCTOCYBAaHHS TPETEUCHKOIO PO3IIISAY, MOALT TPETEUCHKUX YTo/
Ha JIBI BKa3aHl TIPYNU JO3BOJUTh B MOJANBIIOMY Kiacu(]ikyBaTH HOBI (opMu
TPETEHCHhKUX YTOJI, 10 OyayTh BIIMIHHI BiJl TPETEHCHKOTO 3aIUCY UM 3aCTCPEIKCHHS.
B cBoro depry, B 3aJIeKHOCTI BiJl CIIPSIMOBAHOCTI TPETEUCHKOT YOIl HAa BHUPIIICHHS
HasiBHOTO YW NOTEHLIWHOTO CIOPY, MPOMOHYETHCS BU3HAYMTHU Taki BHIU YTOM:
1) cipsiMOBaHi Ha Tepejady A0 TPETEHChKOro CyIy HasBHOTO CHOPY (TpeTeHChKHit
3ammc); 2) cOpsIMOBaHI Ha mepenayy A0 TPETEUCHKOro CyAy MOXIIUBHX CIHOPIB Y
MalOyTHbOMY (TpETEHChKE 3aCTEpPEeKEHHs, TpEeTeHChKa Yroja proprio vigore);
3) 3mimrani (reHepanbHUl TpeTerickkuil goroip) [40, c. 56].

Takox, 3a cnocoOOM yKJIaJeHHS BIAMOBIAHO 10 3aKOHY MOXHa BHOKPEMHTH
yroau: 1) ykiajieHi HIISXOM MIAMUCAHHS CTOPOHAMM; 2) YKJIAJEHI HUIIXOM OOMIHY
JUCTaMU, TTOBIJOMJICHHSIMH TIO TeJIeTaiiy, Tenerpady ado 3 BAKOPUCTAHHIM 3ac001B
€JIGKTPOHHOTO YW 1HIIOTO 3B’s3Ky, M0 3a0e3neuye (Qikcalilo Takoi Yyroju;
3) ykiazeHi HUITXOM HaNpaBiCHHS BIJ3MBY Ha I030B, B SIKOMY OJHA 13 CTOpIiH
MTBEPKYE HASIBHICTH YTOJIM, & 1HIIIA CTOPOHA TPOTH IILOTO He 3anepedye. OcTaHHs
rpyna TpeTeiCchbKUX YroJ 1HO/A1 BU3HAYAETHCA SIK YTOIH, YKIAJAeHI KOHKIIOACHTHUM
Crioco0oM, TOOTO TPOTUCTABISIOTHCS MUCHMOBIN (HOpMI YrOJu, 3 UMM TOTOJIUTHCH

HEMOXJIUBO, OCKUJIBKM KOHKJIIOJICHTHICTh — 1€ BJIACTUBICTH il (200 0e3disIbHOCTI),
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sKa He Ma€ BUPAKEHHS y CIOBECHIH, a TUM Olnblie muchMoBii (popmi. OCKIIBKY AJIs
YKJIaJIEHHSI TaKUM CIOCOOOM TPETEeHUChKOi YroAM HEIOCTATHHO CaMOTO JHIIE (PaKTy
HaIpaBJeHHS BIJI3UBY Ha MO30B YW MPOCTOI MPUCYTHOCTI MiJ Yac TPETEHCHKOIro
posrisaay (mo 1 Oyno O KOHKIIOACHTHOIO JIi€l0), a HEOOXiAHE TaKO)K BH3HAHHS
1HIIIOI0 CTOPOHO HAsIBHOCTI TPETEHCHKOi Yrojy, 10 HE MOXKE 3a JIaHUX OOCTaBUH
OyTH BUpaXEHO B 1HAKIIH (HOpM1, HIXK THCHMOBIH.

[IpoananizyBaBmin  3akopaoHHui  gocsia, JI. JI. JlaBugeHko  mporoHye
BUJIUISITH B 3aJIEXKHOCTI BiJ] 00CATY MOBHOBa)KEHb, SIKUMHU HAIUICHO TPETEUCHKUI Cy
Ha MIJCTaBl TPETeHChKOI yroau: 1) TpeTeiichbKi yroaw, 10 HE MICTATb OOMEXEHb
MOBHOB&)XXEHb TPETEHCHKOTO Cyny; 2) TPETEUChKI Yroiu, 110 MarTh OOMEXKEHHS Y
PO3Mipi CyM, IO MOXKYTh OyTH CTSATHEH1 TPETEUCHKUM CYI0M (apOiTpaxk 3 BEPXHBOIO
Ta HIWKHLOIO Mexero — high-low arbitration), mpu sskomy apOiTp 3a3/1ajerip He 3HA€E
PO BU3HAYEHUN CTOPOHAMH PO3MIp 0OMEKeHb; 3) apOiTpaxk octaHHboi odepTtH (last
offer arbiration), 3a SKMM CTOPOHM y BHU3HA4YEHIA MOCIHIJOBHOCTI BHUKJIAIAIOTh
NPUIHATHI YMOBU TMPUMHUPEHHS, a TPETEHCHKUM CyIas oOMpae Ti, 110 BBaXae
HaWOLIBII cripaBeNIMBUMU [66, c. 23]. YKpaiHChKUM 3aKOHOJIaBCTBOM Iepe0aueHO
HaJaHHS TPETEUCHKOMY CYAy HEOOMEKEHOTO 00CATY ITOBHOBAKEHb, 3BICHO, B paMKaX
apOITpabeNbHOCTI CHOpPY Ta 3asBIEHUX TI030BHUX BHUMOTr (X04a, MOTPiIOHO
BpPaxOBYBAaTH, 1110 HASBHICTh y PIIIEHHI TPETEHCHKOTO CYy CHOCO0IB 3aXHCTY IMpaB
Ta OXOPOHIOBAHUX IHTEPECIB, SIKI HE Mepen0adyeHl 3aKOHAMHU YKpaiHu, € MiJICTaBOIO
JUTSL BIIMOBH Y BHIa4i BUKOHABYOTO JOKYMEHTY Ha MPUMYCOBE BUKOHAHHS PIllICHHS
TpPETEeIChKOro cyay). BusHaueHHs CTOpOHAMU FPAHUYHUX PO3MIPIB CYM, 110 MOXKYTh
OyTH CTATHYTI 3a PIILIEHHSIM TPETEUCHKOro Cyly, X04a IpsiMO 1 He 3a00pOHEHO (10
MOX€ CTHUMYJIIOBAaTH OOp>KHHMKA JOOPOBIILHO BUKOHATH pIIIEHHS apOiTpa), BCe X
COPUYMHHUTH TPYAHOIIl Yy TMOAAQJIBUIOMY HPUMYCOBOMY BHKOHAHHI, OCKIJIBKH
BUKOHABYHMM JIUCT BUJAETHCS Ha MIJACTaBl PIMIEHHS TPETEHCHKOTO Cyay, a He
MOTePeIHbO1 yroau cTopiH. Toai sk apOiTpak OCTaHHBOI O(EepTH 3a BKA3aHOIO
MOJEUII0 Oulblle TNOAIOHMM A0 Memiamii Ta He MOXe OyTH 3aCTOCOBAaHUMN
TPETEHUCHKUM CYJIOM SIK IOPUCAMKIIIMHUM OPTaHOM, IO BUPIIIYE CIIOPH Ha MiJCTaBl

YUHHOI'O 3aKOHOJaBCTBaA.
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B cBoro uepry 1O. JI. [lputuka mpomoHye TakoXX po3MexyBaTH apOiTpaskHi
YrOAu 3a KpUTEPiEM OOCATY CHOpIB, IO MEPENAlOThCcs B apOiTpaxk, Ha «ITUPOKI»
(BUKJIFOYAIOTh TMIJACYJIHICTh JEPKaBHOTO CyAy Ta BHU3HAYAIOTh MIABIIOMYICTh
TPETEHChKOMY Cyy IIOJIO BCIX JI0O3BOJIEHUX HA 1€ KaTeropiil CropiB 3 KOHKPETHUX
MIPABOBITHOCHH) Ta «BY3bK1» (OOMEXYIOTh KOMIETEHIIIIO apOiTpaky KOHKPETHHUMH
KaTEeropisiMU CIIOPIB YU BUMOTaMH 13 BU3HAYEHUX MPABOBIIHOCUH, L0 YMOKIIUBIIOE
HEMOBHE BUKJIIOYEHHS MIJCYIHOCTI JEp>KaBHUX CYHAIB), a 32 CBOIM XapaKTEepoM Ta
OPUPOAOI0 CTBOPEHHS TMOJUISIE TPETEHChKl YroAu HAa TUIIOBI, HETUIIOBI Ta
natosyoriyai [137, c. 183]. @opmynioBaHHS MUPOKOI TPETEHCHKOI Yyroau 3a3BUYAN
BKJIIOUYaEe y cede Pppazy «Oyab-sKkuil crip, 10 BUHUKAE 100 I[OTO JIOrOBOpY abo y
3B’SI3Ky 3 HHUM...». Tonal SIK By3bK€ (OPMYIIOBAHHS YITKO BCTAaHOBIIOE OOCST
MPABOBIIHOCHH, y SIKUX apOiTpaxk OyJe KOMIIETEHTHUM: «CHOPU IOJ0 CTATHEHHS
3a00proBaHOCTI 3a UM JOTOBOPOM MIJIATAIOTh NEpeaayl Ha po3IJIsil TPETEUCHKOMY
cyny...» (ToOTO pelra cropiB, Xxo4a 1 OB’ s3aHUX 3 YKJIQJCHUM JIOTOBOPOM, OyIyTh
oMy HemiaBigoMUi).

TunoBi TpeTelchbki yroJiu po3pooisioThCcsi 0€3M0CcepeIHbO MOCTIHHO TIF0YUMHU
TPETEHUCHKUMH CyJaMU 3 METOI0 3amoOiraHHs MOXJIMBUM Je(PEeKTaM TaKuX YToj,
30KpeMa 11070 TOYHOTO0 HaliMEHyBaHHS TPETEHCHKOTO CY/y, HOTO KOMIIETEHIIIi TOIO0
Ta BPaXOBYIOTh JIOCTaTHIO KUJIBKICTh YMOB, HEOOXITHUX JUIS JIMCHOCTI TPETEHCHKOT
yroau. Tak, BUpIIIYIOYM NUTaHHS MpO nepefady crnopy Ha po3risan a0 IlocrtiitHo
nirouoro Tpereiicbkoro cyny npu TIII Ykpainu, cTOpOHM MOXYThb BUKOPHCTATH
HACTYITHE PEKOMEHJIOBAHE TUIOBE TPETEUCHhKE 3aCTEPEXKEHHS: «byodv-sakuil cnip, wo
BUHUKAE U000 Yb020 002080p)Y abO y 38 3Ky 3 HUM, NidJIsleae nepedadi Ha po3aiso i
ocmamoune supiuennsi 0o Illocmiuno Oirouoeo Tpemeticokoeo cyody npu TIIIT
Yrpainu. Cmoponu nocodorcyromvcs 3 mum, wo 6 npoyeci po3ensaoy i eUpileHHs
cnopy 6yde 3acmocosgysamucey Pecnamenm Ilocmitino ditouoco Tpemeticbkoco cyoy
npu TIIIT Ykpainuy [189]. Taki TUIOBI 3acTepeKEHHS HOCATH PEKOMEHIAIIMHMIA
XapakTep, a TOMy MOXYTh OyTH JOTOBHEH1 IHIIUMH yMOBaMHU B MeXaX YHUHHOTO
3aKOHOJIAaBCTBA, HAINPHUKIIAJ, BPAXOBYIOYH TIOJOXKEHHS PermaMeHTy 3a3Ha4eHOro

TPETEHCHKOTO Cyay, CTOPOHAM HAJA€ThCSI MPABO Ha CBii PO3CYl BU3HAYUTH KIJTBKICTh
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TPETEUChKHUX CYIMIB, 0 OyIyTh PO3IJSAATH CIIp, MOBY TPETEUCHKOTO PO3IIISIAY Ta
1HIIT TOJaTKOBI YMOBH.

HerumnoBi Tperelcbki yroau CKIagaloTbCcsl CTOPOHAMHU CaMOCTIHHO, IO
JTO3BOJISIE€ HAMO1IBI TOBHO BpaxyBaTH JAIMCHY BOJIIO CTOPIH III0JI0 TIepeadi Criopy Ha
BUPIIIEHHSI O TpeTehcbkoro cyay. CTOpoHHU, OCOONMBO MpHU Mepeaadi Cropy, o
BXKE€ BUHHUK, Ha po3Msia Tpereiicbkomy cyny ad hoc, MoxyTh OuIbII JeTanbHO
nepeadayuTd  YMOBU  TPETEUCHKOTO  PO3IIIANY, OCKUIBKM TPETEHChKHM Cya,
CTBOPEHMM JUIsl BUPIIIEHHS KOHKPETHOT'O CIOPY, BIAMOBIAHO A0 3aKOHOJABCTBA HE
Ma€ BIIACHOTO pEriaMeHTy, a TOpSAOK TPETEHCHKOTO pO3IIIALY BKa3ye€ThCA
CTOPOHAMH Y TPETEUCHKIN yroi.

[laTtonoriuni (gedeKTHI) TPETEMChKI YroAM MICTATh y €001 PI3HOMAHITHI
HEJIONIKHA, $KI YHEMOXJIMBIIOIOTh YW YCKJIAAHIOIOTh BCTAaHOBJIEHHS J1MCHOTO
BOJIEBUSIBIICHHS CTOpPIH Ta peali3alil0 TPETEHChKOI yroAu, IO MOXE TATHYTH 32
co00I0 SIK HEMOXJIMBICTh BUKOHAHHS YroAW, Tak 1 il HemilcHICTh. Brepiie takuit
TepMmiH Oyno BBeaeHo y 1974 poui mnoyecHMM ['eHepalbHUM CeKpeTapeM
Mixunapoanoi ToproBoi manatu Dpenepikom Aimzemanom (Frederic Eisemann),
Mi3HIIIEe HUM OyJIO PO3pOOJICHO KpuTepii, HEBIAMOBITHICTH SKUM TPU3BOAUTH JI0
MAaTOJIOTTYHOCTI apOITpaKkHOI yrojau: 1) BCTaHOBIEHHS OOOB’SI3KOBUX HACHTIIKIB JJIS
CTOpIH; 2) BUKIIOUEHHsS BTPYYaHHS JIEPKaBHOTO Cyay B apOIiTpaxHUUW Tmpoliec,
NpUHAIMHI 7O BUHECEHHS pilleHHs; 3) HaJaHHd apOiTpamM HEOOXiAHOro o0cAry
NOBHOBAXEHb JJI1 BUPILICHHA CHOpY; 4) BUSHAUYEHHS IMIBUAKOI Ta €(EeKTUBHOI
NpoIEAYPU PO3IJSAY 3 METOK BHUHECEHHS PIIIEHHS, 10 3T0J0M MOXEe OyTH
BUKOHAHO [9, ¢. 366]. Bummii rocriogapchbkuii cyq YKpaiHu y CBOEMY poO3’sICHCHHI
«IIpo mesiki MUTaHHS MPAKTUKU PO3TIISALY CIPaB 3@ YYACTIO 1HO3EMHUX IMIANPUEMCTB 1
opranizamiit» Big 31 tpaBHs 2002 poxy Ne04-5/608 HaBOAWTH JUIIE JBAa BUIAIKH,
KOJM apOiTpakHa yroja He MoKe OyTH BUKOHAHA 1 TOCTOJAPCHKUNA CYyJl MOXKE
pO3IJIAIaTH BIAMOBIIHY CIIpaBy: SKIIO CTOPOHU HEMPAaBUJILHO BUKIIATU HA3BY
TPETEHCHKOTO Cyy a00 3a3HAYMIIM apOITPaKHY YCTaHOBY, SIKOi He icHye [142], xoua
TaKUi TIepeiK HEBUKIIOUYHUNA 1 MOke OyTu posmupeHuit. [lpukimagamu Takux
nedekTiB  MOXyTh OyTu (GOpMYJIIOBaHHS, MO0 JOMYCKAalOTh HEOJHO3HAYHE

TIYMAau€HHS TEKCTY YTOJu; BHYTPILIHI CYNEPEYHOCTI YroAu; HaaMIpHA JeTai3aiis
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3aCTEPEKEHHs, 10 YHEMOXIIUBIIIOE WOT0 BUKOHAHHA; MOCWUJIAHHS HA HEICHYIOUMA
TPETEUChKHI Cyl 4YM OOpaHHS y SIKOCTI TPETEHCHKUX CYyIIiB 0ci0, sIKi Ha dYac
3BEpPHEHHSI BXK€ HE BXOJATH JO TNEPENiKy CYIJIIB JaHOTO TPETEUCHhKOro cyay, a
TpeTeiicbka yroja He nepeadavae IHIIOTO crmoco0y oOpaHHs (NMpU3HAYCHHS)
TPETEHChKUX CYIJIIB YU TPETEUCHKOTO CYy 1y TOLIO.

Cam (dakt yKIageHHS TMAaTOJIOTIYHOI TPETEHChKOI Yroau He 3aBkKIu
YHEMOJKJIMBIIIOE 3BEPHEHHS JI0 TPETEUCHKOTO CyIy: Takl Yroau MOXYTb OYTH
BUIPABJICHI 3a 3r0JIOI0 CTOPiH (BHECEHHSIM 3MiH J0 ICHYIOYOi IOyl YM HUISIXOM
YKJIaJICHHSI HOBO1), a Y JIEAKNX BUMAJIKaX — IUISIXOM HAIpaBJIEHHS BiJ3UBY Ha MO30B,
B SIKOMY CTOpOHa He 3amepeuye (aKTy YKIaJAEHHS Takoi yrojau. MixHapogHOMY
apOITpaXy BIJIOMI TakKOX BJIACHI MEXaHI3MHM MOAOJAHHSA JAE€PEKTHOCTI YIOJ:
€Bponeiicbkka KOHBEHIIS PO 30BHIMIHBOTOPrOBENbHUM apOiTpax Big 21 kBiTHA 1961
poky (HaOyna unHHOCTI 1711 YKpainu 07 ciuns 1964 poky) crarrero [V, Bu3Hauaouu
€JIEMEHTHU TPETEUCHhKOI YyroAM, y pa3l BIACYTHOCTI AESIKUX 3 HUX J03BOJISIE MOAOJIATH
ne(heKTHICTh yroau, MOoB’si3aHy 3 (OpPMYBaHHSIM YU (DYHKIIIOHYBaHHSIM apOiTpaxy
rOJIOBOI0 KOMIIETEHTHOI TOPrOBOI MalaTu 4 rosioBoro CrieniaabHOro KOMITETY, L0
CTBOPIOETHCS Ta Ji€ Ha mijacTaBi JJogaTky 10 gaHoi KoHBeHIl [75].

Xova BHYTPIIIHI TPETEHCHKI CYAM Ta MDKHAPOIHUN KOMEpIHHUN apOiTpax
MalTh CHUIBHI 1CTOPUYHI BHUTOKH, OCTaHHbOMY TIpUTaMaHHI W IHIII BHIU
TPETEUCHhKUX YTOJ, 110 Hal4YacTille BUKIAAAIOTHCS Yy (opMi 3acTepe’keHb, cepell
AKUX Ha OKPEMY yBary 3acllyrOBYIOTb OaraTopiBHEBi, albTEpHATHUBHI Ta T1OpUAHI
apOITpaXkHi YTOJIH.

bararopiBaeBi (MynbTUMONANBHI) apOiTpakHi yromu (multi-tiered dispute
resolution clauses), Ha BimMiHY BiJ TPOCTUX TPETEHCHKHX Yroj, TepenadadyaroTh
MOKJIMBICTh 3BEPHEHHS CTOPIH JO0 apOIiTpaxky IO 3aBEpIICHHIO BH3HAYCHUX Y
3aCTEpPEXKEHH] eTamiB JOPOITPAKHOTO BPETYJIOBAHHS CIOpPY (Memiailisi, eperoBOpH
gy Oynp-skuil iHmmM crocid6 ABC). Ockinbku mporienypu ABC y 3akopaoHHIi
MPAKTHUIl € OUIBII MOIIUPEHUMH, YTOJW TaKOTO POJaY PO3IIISAIAIOTHCS caMe 4Yepes
npu3My BHUKOpUcTaHHA crnoco0iB ABC (mo 1 BigoOpa)keHO B aHTJIIOMOBHOMY
HallMEHyBaHHI — 0araTopiBHEBE BHPIIIEHHS CIIOpPIB), JI€ 3aMICTh KIHIIEBOTO

TPETEHCHKOrO PO3IJISIAYy MOXKE 3acTOCOBYyBaTuCh il 1HIMK cnocio ABC, onHak
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3pO3yMiJIO, MO TPETEUCHKUN PO3TJIS, BUXOASYHM 3 CYTHOCTI TaKMX yroj, HE MOXE
OyTH TMEpIIOI0 CTAI€I0 BUPIMICHHS CIOPY, a 3aBXIU Oyle OCTAaHHBIO CTaJi€lo,
OCKUIbKM € BU3HadasbHUM (determinative) criocooom ABC. BpaxoByroouu Te, 110 B
VYkpaini Hapa3i ocHoBHUME criocobamu ABC € meperoBopu Ta TpeTeHChKUil po3risij,
a 3aKOHOJIaBU€ PETYJIIOBaHHS Meiallii BiICYTHE (Xoua Ha MPAKTHUIll BOHA BCE K TaKH
MO3K€ 3aCTOCOBYBATHCS ), 32 TAKOT'O POAY YTOJaMH JI0 BUPIIICHHS CIIOPY 3ay4a€eThCs
came TpeTeichkuil cyn. JloapOiTpakHa cTajlisi MOXKE€ HOCUTH K OOOB’S3KOBUMA
XapakTep, 0e3 Kol 3BEpHEHHs 10 apOiTpaky HEMOXKJIMBE, Tak 1 (haKyJIbTaTUBHUH,
3aCTOCOBYIOYMCh Ha PO3CYJ CTOPIH B 3aJIeKHOCTI BiJ OOCTaBUH CIIOpPY Ta ii
JOLIIBHOCTI; MOXKYTh BU3HAYaTHCSI KOHKPETHI CTPOKH MPOBEACHHS 10apOITPaXKHOTO
BperymoBaHHs  (cooling-Off period clauses), mo 3akiHYCHHIO SIKHUX Yy CTOPOHH
3’ABIIAE€THCS MMPABO NMEPENATH CIIIP HA BUPILIEHHS J0 apOITpaxy.

Opnak T1IOCTa€ THTAHHS: YA MOXKIJIMBE 3aCTOCYBaHHS OaraTOpiBHEBUX
TPETEeHCHhKUX YroJ BIAMOBIIHO J0 YMHHOTO 3aKOHOAaBCTBa? Y cdepi MiKHAPOIHOTO
KOMEPIIIHHOTO apOITpaky ICHYIOTh TIEPEIyMOBHU TaKOTO 3aCTOCYBAHHS, 3aKPIILJICH] Yy
ct. 13 TumoBoro 3akony HOHCITPAJI nmnpo  MDKHapoJHy  KOMEpLIHHY
MOTOKYBaNIbHY TponieAypy Bin 24 yepsHs 2002 poky, BIAMOBITHO JO AKOi, SKIIO
CTOPOHM MIMIIJIM 3TOAM IIOA0 MOTOKYBAJIBHOI MPOIEAYPH Ta MPSMO BUPAKECHUM
YUHOM 3000B’S3aJIUCh HE 1HIIIIOBATH BIPOJOBX OOYMOBJICHOTO CTPOKY YH JO
HAaCTaHHs OOYMOBJIEHOT TOAll, apOITpa)kHE YK CYJOBE NPOBAKEHHS II0/0
ICHyI0OYOTO YW MalOyTHBOrO CHOpYy, apOITpak YW CyJ BHU3HA€ CHIIY TaKOro
3000B’s13aHHS, JOMNOKM YMOBHM IILOTO 3000B’s3aHHS HE OyIyTh BHUKOHaHI, 3a
BUKJTIOUCHHSIM BUIAJKIB, KOJM OJHINA 31 CTOPIH HEOOXIHO, HA il JYMKY, 3aXUCTUTH
cBoi mpaBa. I[lopymieHHs Takoro po3TisAy camMo MO CcO0i HE PO3TISIIAETHCS SIK
BIJIMOBAa BiJi yroAud TMTPO TOTOKYBaJbHY TMPOIEAYPY YU SK TNPUIHHEHHS
HOro/KyBaIbHOT mporieaypu [188].

[TonoxeHHsT MO0 HamMaraHHs CTOPIH BUPIMIUTH CIIp NUISXOM TEPETOBOPIB
HEPIJIKO BKJIIOYAIOTHCS 1 y BHYTPIIIHI TPETEHCHhKI YroAH, OAHAK Yepe3 HEUITKICTh
iXHROTO (OPMYITIOBaHHS Ta (DaKyJIbTaTUBHICT, BOHU HEPIJIKO 3aJMIIAIOTHCS 11032
YBaror TPETEHCHKHUX CY/JIB Tij] YaC BU3HAYEHHS KOMIIETEHIIi TPETEUCHKOTO CYIY

Ha pO3MUISLT KOHKpeTHoro cropy. [IpukiiamomM Takoro 3acTepexeHHsT Moxe OyTH
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MOJIOKEHHSI  KPEAUTHOTO JIOTOBOPY MDK AKIIOHEPHO-KOMEPUIHHUM OaHKOM
COIIIAJTIBHOTO PO3BUTKY «YKPCOIOAHK» Ta TPHUBATHUM IMANPUEMCTBOM, SIKUM
nepeadayeHo, 1o Y 8UNAOKY HEMONCIUBOCHT BUPIULEHHST CNOPY ULTISIXOM Nepe2o8opis,
cmoponu, Kepywuucb cm.S5 3axonmy VYkpainu «llpo mpemeticoki  cyouy,
O0OMOBIAIOMbCSL NPO Me, W0 CHIP POo32140AEMbCi 00HO0COD080 MPemeucbKuM
cyooero Illocmitino Oirouozo Tpemeiicokoco cydy npu AYVE binokonem IO. M. 'V
BUNAOKY HEMOMCIUBOCMI DO32JsI0Y CNOpPY 6KA3AHUM MPemeltcbKuM cy00eio Chip
posensioaemocss  mpemeticbkum cyooero  Apowosyem B. M. a6o Mopoz O. A. y
HOPAOKY 4epeo8OCmi, 6KA3AHOMY Yy OaHoOMy NyHKmi. Y pa3si, AKwjo cnip He modice
Oymu po3ensaHymutll USHAYEHUMU Y OaHOM)Y NYHKMI CYOOSAMU, CYO0s NPUSHAYAEMbCS
lTonosoro Ilocmiuno Oitouoco Tpemeticokoco cydy npu AYVE y 6ionogiono 0o
Peznamenmy [195]. ToOTO CTOPOHM IAOMOBIISIFOTHCS TOEAHATH IOTOJKYBaJIbHI Ta
3MarajgpHI TPOIEAYPH 3aUlsl JOCATHEHHS CIIUIBHOI METH — HaWIIBUIIIOTO Ta
Halle(DEKTUBHIIIOTO BHUPIMIEHHS CIIOPY, a TPETEUChbKUNA PO3IIAL IO CYTI €
3aBEPIIATHLHOI0 T4 BUKIIOYHOIO CTAIEI0, SIKIIO MEPEroBOPU 3 OyAb-sKOI MPUYHHU
Oynu HeepexTuBHUMH. OHAK HA TIPAKTHUIIl TaKl 3aCTEPEKEHHS MOXKYTh BUKIIUKATH 1
neBHl TpyaHommi. Sk BOavaeTbcs 3 HABEICHOTO IMPHUKIANY, TIEPETOBOPH €
00O0B’SI3KOBOIO CTAII€I0 MPOIEAYPH BUPIIMICHHS CIIOPY, a OTKE TPETEHCHKHUM cya y
TaKOMY BHIIQJKy, BUPIIIYIOUM MUTAHHS BJIACHOI KOMIIETEHIli Ha PO3TJIsA CIOpY,
MOBMHEH NEpII 32 BCE BCTAHOBUTH HE CTUIBKH pe3yJibTaT 10apOITpa)KHOi CTali,
CKUIbKH caM (akT ii MPOBEICHHS.

Taki HEKOHKpeTu30BaH1 (HOPMYJIIOBaHHS IMOAO MPOBEICHHS 00OB’SI3KOBOT
noapOiTpakHoi cTadii (0e3 3a3HaYeHHs TPAHUYHUX CTPOKIB il MPOBEACHHS, MICII,
HACJIKIB 3aTSATYBaHHS YU YXWJICHHS OAHIET 3 CTOPIH BijA ii MPOBENECHHS Ta THIIMX
yMOB 3acTocyBaHHS cmoco6iB ABC) xou 1 CHOpuUsiiOTh OUIBII THYYKOMY i
MIPOBEJICHHIO Y pa3l HaMipy CTOPIH Ha CHIBOPAIlO, Y BUIAJKy BUHUKHEHHS CIIOPY
MOXXYTbh OyTH (DAKTHIHO HEBUKOHYBAaHUMU Yepe3 HeOaKaHHS CTOPIH CIIBIPAIIOBATH.
Tak, cTtopona, He 3airikaBieHa B ABC, mMoke HaaMipHO 3aTSryBaTv 1HIIIIOBAHHS
npoueaypy; MaOyTHIN BIAMOBiAaY B CBOIO YEPry MOXKE YXWJISTHCS B y4yacTl 4u
3aTSATyBaTH PO3MJISL CTIOPY, KOPUCTYIOUUCh TUM, 1110 TPUBAJIICTh CTafii 3a37aieriib

He OyJia BU3HAUEHA, a YTOUYHIOBATHU 3MICT 3aCTEPEKEHHS CTOPOHA BIAMOBIISIETHCS.
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Jlnst HenomymIeHHS TaKWX TMEPEIIKOA TMPOTOHYEThCS YKIAgaTH OaratopiBHEBE
apOiTpakHEe 3aCTEpeKEHHS, 3a SKUM J0apOiTpakHa cTanis € (HaKyJIbTaTUBHOIO.
3a3Buuail AKkpa3 iM IMpUTaMaHHA TE€BHA HEBU3HAYEHICTh, BIJICYTHICTh KOPCTKHUX
dbopMyIIOBaHb, 10 CBIAYUTH JIMILIE MPO MOMIMUBICTH 3aCTOCYBaHHS KOHKPETHOI'O
Bu3HaueHoro crnocody ABC («cTopoHa MOKe 1HILIIOBAaTH BUPIMICHHS CTIIOPY IUISIXOM
MPOBEJICHHS Meialii»), abo »k B3araji 0e3 Takoi KOHKpeTH3alii («CTOPOHU MOXYTh
BUPIIIUTH CIIp y J0apOiTpakHOMY mopsaaky»). Came Taki 3acTEpeKCHHS B
MOJAJBIIOMY MOXYTh OYyTH KOHKPETHU30BaHI CHIBIPAIIOIOYMMH CTOPOHAMHU Y pasi
3aI[IKaBJIEHOCTI B J0apOITpa)XHOMY MOPSAKY a00 K HE MNEePelIKOKATUMYTh Y
3BEpPHEHHI JI0 TPETEUCHKOro Cyay, SIKIIO Xo4a O OJHa CTOPOHA YXWJISETHCS Bij
0apOITPaKHOI CTa/Iii UM BU3HAE 11 HEJOIIHHOIO.

be3anpTepHaTHBHI apOITpa)kHI YroJau IMepeadadyaroTh 3BEPHEHHS CTOPOHU
JIOTOBOPY BHUKIIOYHO JI0 BHU3HAYEHOTO TPETEHCHKOTO CYAy: caMe TaKi yroau
PEKOMEHIYIOTbCA ~ apOITpaXHUMHU I1HCTUTYIISAMH SK TWUIOBL. B cBolo depry
aIbTEPHATHBHI apOITPaXkH1 YTOJIM MOXKYTh OyTH 3aCTOCOBaHI CTOPOHAMHU Y TOMY pa3i,
KOJIM HUMHU He OyJI0 JOCSTHYTO 3r0JId HIOJI0 €IMHOI YCTaHOBH, siIKa O po3risaalia
ciip. CTopoHa, 10 IHIIIIOE TPETEUCHhKUN PO3IJIsi], BIpaBl 3BEPHYTHCS B OJUH 13
BKa3aHUX TPETEHUCHKHUX CY/IB B 3aJIEXKHOCTI BiJl 3a3/1aJieriib 00YMOBJICHUX KPUTEPIiB
(xaTeropisi cropy, MiCIIe3HAXO/KEHHSI MaifHa TOIO) YM 00paTy Ha BJIACHHM PO3CY/,
BpaxoBytoun o6OctaBuHM cropy. Yromowo wmix TIIIT Pociiicekoi dDepepariii Ta
TIIII Ykpainu B chepl MbkHapogHOTo KoMepuiiHoro apOitpaxy Bia 01 munug 1999
POKY HaBeJIeHO Take (OPMYJIIOBAHHS, SIKE€ POCIMCHKUM Ta YKPaiHCbKUM (DI3UYHUM Ta
IOPUIUIHIM 0c00aM PEKOMEHAOBAHO BKIIIOYATH 10 KOHTPAKTIB. «Bci cnopu uu
PO3DICHOCMI, WO MONCYMb BUHUKHYMU 3 OAHO20 KOHMPAKMY YU ) 38 A3K) 3 HUM,
nionsearoms, 3 BUKIIOUEHHAM  NIOCYOHOCMI  3A2AlbHUM — CYOAM,  PO32A0Y
apbimpasichum cyoom. Axuo gionogioauem 6 makomy cnopi € pociticeka izuyna uu
opuouyHa ocodba, mo apodoimpadxcuuil pozensio  30itichioemvcsi v MKAC npu
TTIII Ykpainu 6ionogiono 0o oo Peenamenmy. fAxwo e6ionosioauem 6 marxomy
cnopi € YKpaincvka @izuuna yu w0puouuyHa ocoba, mo apoimpascHuil poseisio
30itcuroemoca y MKAC npu TIIIT P® gionogiono 0o tioco Pecnamenmy. Moowcnusi

3YCMPIYHI N0308U BION08I0AYa NOBUHHI Nepedasamucs Ha pos32nsad y mou dice
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apoimpasic, wo i nepsunni nozoeuy» [177]. TakuM YHMHOM I103MBadY 3a JIAHUM
3aCTEPEeKEHHSAM (PaKTUYHO MO30aBISEThCA IpaBa BUOOPY apOiTpaKHOI yCTaHOBH, a
KpUTEpIEM ISl 3BEPHEHHS [0 TOTO YU IHIIOTO apOiTpaxky € KpaiHa pe3uIeHTCTBA
BI/IIIOB11a4a.

AJNbTepHATUBHI OJHOCTOPOHHI (aCUMETPUYHI, JAUCHAPUTETHI) apOITpakHi
yrOA¥, B CBOIO YEpPry, € TaKUMHU, IO JOMYCKAIOTh MEBHE BIAXUIIECHHS BiJl PIBHOCTI
mpaB Ta OOOB’S3KIB CTOpiH. JSIKImI0 3BUYaliHE (JIBOCTOPOHHE) apOiTpa)kKHE
3aCTEPEKEHHS CBIIYUTH PO BOJIO CTOPIH, CIPSIMOBAHY Ha BIIMOBY Bija mepeaadi
CIIOpY Ha PO3TIsA JCpKAaBHOMY CYAy; 3Oy Ha Tepeaady Cropy J0 apbiTpaxy;
HaJIIJI€ CTOPIH PIBHUMU IIpaBaMu Ta 000B’A3KaMU 1010 3BEPHEHHS 10 apOiTpaxy Ta
3a37aJIeTip HEe nepeadayvae, sika 31 CTOPIH MOXKE CTaTH MO3MBA4YEM Yy apOITpa)KHOMY
pO3MIsifl, TO OJHOCTOPOHHE apOITpaKHE 3acTEpekeHHs mepeadadae mpaBo
3BEpHEHHs 10 apOITpaxy JMIIE OIHI€I CTOPOHU, HaNpUKIan: «He ousrauuce Ha
YMOBU 002080pY, 8IONOBIOHO 00 SKUX CMOPOHU Nepedaiomb CHOpU, AKi He 80aN0Cs
BUPIUUMU ULTAXOM Nepe208opie, Ha po32isl0 00 KOMNEMEHMHO20 0ePHCABHO20 CYOY,
Cmopona-1 na énachuii po3cyo modxce nepedamu Chip Ha 8upiuleHHs 00 apoOimpaxicy
(3 HACMynHUM 3A3HAYEHHAM YMO8, SKIi BUCYBAIOMbCA 00 CMAHOAPMHO20
apbimpasicnoeo 3acmepedicents)y. [HOMI Taka MOXKIIMBICTh CTABUTHCS B 3aJICKHICTD
BiJl KaTeTopii cropy, 110 NnepeaacTbesi Ha PO3risia: « Cnopu, nos ’si3awi 3i CmsacHeHHAM
3abopeosearnocmi 3a 0anum [[020860pom, a MaKoxic HeyCmMoUuKU ma wmpagy y 368 s3Ky
3 NPOCMPOYEHHAM BUKOHAHHA 30008 a3aHHSA, po32110aromsvcsi apoimpadicem (3
HACMYNHUM 3A3HAYEHHAM YMO8, AKI BUCYBAIOMbCL 00 CMAHOAPMHO20 MPEMeUcbKo20o
3acmepedicenns)». ONHaK, aHAI3YIOUM JlaHE 3aCTEPEKECHHS, peajbHy MOXKIHBICTb
3BEpHEHHS JI0 TPETEHCHKOTO CYAy Ma€ JHUIIEC KPEAUTOP 32 IOTOBOPOM.

Omnmionne ado riopuane apoitpaxue 3acrepexxenns (optional (hybrid) dispute
resolution clause), HamiIAIOYU CTOPIH MPABOM 3BEPHEHHS JO apOiTpaxKy, JT03BOJISIE
OJIHI CTOPOHI (TOOTO OJHOCTOPOHHI, ACUMETPUYHI YTOJH), PIAKO — CTOpPOHaM
(cumeTpuuHl yroAwW) 3BEPTATHUCS 3a BUPIMICHHSIM CIOPY J0 KOMIIETEHTHOTO
JepKaBHOTO cyay. Taki 3acTepeeHHS TaKOXX 3HAWILIIA CBOE 3aCTOCYBAaHHS Yy
BHYTPIIIHIX TPETEHCHKUX Yro/ax: HAMPUKIIAJI, BIAMOBIAHO /10 1. 6.76 YMOB HaaHHS

cnoxkuBdyoro kpeauty @izuunuMm ocobam ITAT Kb «IlpuBarGank» cmoponu



98

OOMOBTIAIOMBCA, WO YCI CROPU, PO3DINCHOCMI ab0 8UMO2U, AKI BUHUKAIOMb 3 0AHO20
Locoeopy abo 6 36°A3KY 3 HUM, Y MOMY YUCH MAKi, WO CMOCYIOMbCA U020
BUKOHAHHSA, HNOPYUIEHHS, NPUNUHEHHS a00 BU3HAHHA HEeOIUCHUM, NiOAA2aoms
BUDIULEHHIO Y OOHOMY 13 3A3HAYEHUX CYOi8 (3a 8UOOPOM CMOPOHU, KA IHIYIIOE CRIp):
Kiposcokomy  paiionnomy cyoi  m. [Jninponemposcvka; Kpacnozeapoiticbkomy
pavonHomy — cyoi M. /[Hinponemposcvka,  Koemuesomy  pationHomy  cyoi
M. J[Hinponemposcvka, babywkincokomy pationHHomy cyoi M. /JHinponemposcvKa,
Bacunvriecokomy pationnomy cyoi [uinponemposcvkoi oonracmi; Cyo no micyto
peecmpayii ¢inii [IAT Kb «llpusambaniy, i3 oisinbnocmi axoi eunuk cnip,; Ilocmitino
Oitouuti mpemeticokuti cyo npu Acoyiayii «/{nHinponemposcbKuti OAHKIBCLKULL COI03»,;
Ilocmitino Oirouuti mpemeticokuti cyo npu Acoyiayii « FOpuouuni komnauii' Ykpainuy
[191].Takum urHOM, TpEeTEHCHKE 3aCTePEKEHHS, Oy Iydi TIOPUIHIM aTbTePHATUBHUM
JIBOCTOPOHHIM, TaKOXX MICTUTH 1 MPOpOTaliifHe 3aCTEPEKEHHs, 1110 HA/a€ CTOPOHAM
MO>KJIMBICTh 3aJI€KHO BiJl XapaKTepy CIopy oOMpaTy HAWOUIbII MPUHHATHUN crIOCiO
3aXUCTY, HE OOMEXYIOUHChH JIMIIE TPETEHChbKUM po3risaoM. OJHaK Ha MPOTHUBArY
IIbOMY, ICHY€ 1 PsiJl HEAOJIKIB.

[lepmmm 3 HUX € ToM (hakT, Mo y 3B’s3Ky 3 BukiIrodeHHsM 3 LIIIK Ykpainu
HOPM IIOJI0 JOTOBIPHOI MiJCYJHOCTiI, CTOPOHU BCE OIAHO HE 3MOXYTh 3a 3r0JIOIO
oOpaTH MICIIEBUH CyJ 3arajibHOT FOPUCIUKIIIT, AKUH Oyje PO3TIsaaTH CIip, OCKUIbKU
OyZe 3acTOCOBYBAaTHCS 3arajlbHUi MOPSIIOK BU3HAaueHHs miacynHocti. Ilo-gpyre,
MO>KJIMBA CUTYyallls, KOJIU 32 HasBHOCTI BUOOPY 3-TIOMIXK JIEp>KaBHUX Ta HEJlEP>KaBHUX
IOPUCIUKIIMHUX OPraHiB OJHA 31 CTOPIH 3BEPHETHCS 3a 3aXHUCTOM MOPYIICHUX IMpaB
0 TPETEeHChKOro Cyay, a 1HIIa, 3aMmiCTh MOoJayl 3yCTPIYHOTO IO30BY — [0
JIep’KaBHOro, ab0 K HaBMakW. Y LbOMYy pa3l OyAyTh 3aCTOCOBYBATHCSl 3aralibHi
npaBWjia BU3HAYEHHS MIJACYJHOCTI, a TOMY IJIKOM HMOBIPHO, IO MiCLE
TPETEHCHKOTO pPO3TIIsAAy Oyae BIAPI3HATUCA B MICIS PO3MVISIAY CHOPaBU Y
nep:kaBHOMY cyi. J[o TOro sk, YWHHUM UBUTHBHUM TIPOIIECYaTbHUM 3aKOHO/IaBCTBOM
HE TepeadayeHo MOXKIJIMBOCTI 3yNMMHEHHS IMPOBAKEHHS 10 PO3MIISLY MOB’S3aHOT
CHpaBU TPETEHCHKUM CYJOM; IIPHU BIIKPUTTI MIPOBAHKEHHS y MICIEBOMY CYAl CyId,
BCTAHOBUBIIIM HASBHICTh Takoi T1OPUIHOI TPETEUCHKOI yroAw JOJATKOBO MOBHUHEH

OyJe 3’sICyBaTH YU HE PO3TIISIAETHCS aHAJIOTTYHUIM YU TIOB’ I3aHUM CITIp TPETEUCHKUM
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CyaoM (3aMiCTh TOTO, 100 3aJUIINTU 3asBYy O€3 PO3rysiay, AK 1€ BiIOyBaeThCs 3a
YUHHUM 3aKOHOJABCTBOM), Yy pa3i BXKE pPO3MOYATOTO TPETCUCHKOTO PO3TIISIAY
MICIICBUM CYJl TaKOX MOBHHEH OyJie¢ BCTAaHOBUTU 1 CTYMiHb MOB’S3aHOCTI IO30BIB,
iXHIO B3a€EMOBUKIIIOYHICTb. 3a IMX OOCTaBHH OYEBHIHO, IO JIOTIYHO OyJo O
nepea0ayuTH MOXKJIMBICTh 3YIMUHEHHS TPOBA/DKEHHS y TOMY CYIi, A0 SKOrO MO30B
HaJIAIIOB Mi3HIIIE, 10 MOMEHTY BUHECECHHS PIIIEHHS 3a MEPIIMM 1M030BOM. binbiie
TOro, OTPMMAaH1 BHACIIJOK PO3TJISAY CIIOPIB PIIIEHHS MaTUMYTh PI3HUNM CTaTycC:
TpeTeichbKe plllieHHsI HA0yBa€ CTaTyCy OCTATOYHOrO Ta HE MiJIAraTUMEe OCKApKEHHIO
(3BiICHO, TUIBKM Yy pa3i, SKIIO He OyJo MOPYIIEHO TMOPSAKY 3BEPHEHHS 0
TPETEICHKOI0 CyAy Ta BUPILIEHHS HUM CIIOPY), TOJ1 SIK JJIs PIIIEHHS MICLIEBOTO CYy
MOXJIMBICTh MOJAIBIIOTO MEPETIsay 3aJIHUIIAEThCSA; 3a BIJACYTHOCTI MPEIOAUIIINAHOT
CWJIM TpPETEUCHKOro PIMIEHHS OJHI M TI * caMi OOCTaBUHHU MOXYTb 3aHOBO
JIOKa3yBaTUCh y JAEpKaBHUX cyJax. Bce 11e Hapa3i CTaBUTH M1 CYMHIB €()EKTUBHICTh
riOpuIHUX TPETEHCHKUX 3aCTePeXEHb Yy BHYTPIIIHIX TPETEHChKUX Yroaax 3a
YUHHOTO 3aKOHOJABCTBA Ta BKAa3y€ HAa HENOIIBHICTh 3aKOHOJABYOTO 3aKPIIJICHHS
MO>KJIMBOCTI YKJIQJCHHS TPETEMCHKOMX YrojJ Ha TaKMX yMOBaX, Xoda 31 3MiHAMH
[IMBUILHOTO TMPOIIECYaJTbHOTO 3aKOHOJABCTBA, AKUMU OyJie mepa0adyeHO MOKIUBICTh
3YIMUHEHHS TMPOBAHKCHHS y JIEPKABHOMY CYIl 1O MOMEHTY BUHECEHHS PilllEHHS
TPETEHCHKUM CYJOM Yy CIIOpl, OXOIUICHHUM TiOpHUIHOI0 TPETEHCHKOIO YIr0JIOK0, TaKi
yroau 3MOXYTh OYTH MOBHOIL[IHHO 3aCTOCOBYBAaHI 1 y BHYTPIIIHIX TPETEUCHKUX
yrojax.

KpiMm TOro, $KImio JIBOCTOPOHHI albTEPHATHMBHI Ta JIBOCTOPOHHI TiOpUIHI
TPETENUChKI 3aCTEPEKECHHS] HE BUKJIMKAIOTH JIOJATKOBUX MUTaHb MO0 1X AIHMCHOCTI,
MpaKTUKa YKJIQJCHHS BUKOHAHHS OJIHOCTOPOHHIX 3aCTEePE)KCHBb 3aIUIIAETHCS B
VYkpaini HeBU3HAUCHOI. Pi3HUTBCS MOXKIMBICTh YKIAIEHHS AaCHUMETPUYHUX
TPETEHCHKUX 3aCTEPEKEHB 1 32 3aKOHOJIABCTBOM IHIIMX KPaiH, M0 3aJICKUTH B TOMY
YUCHi 1 Bi MarepialbHOTO mpaBa Mmoo 3Mmicty noroBopiB. Tak, JI. I. 3enproBuY
BKa3ye, M0 TEpeBaKHA OUIBIIICTh KpaiH 3aKOHOJABYO TMPSMO HE BCTAHOBIIIOE
JTIACHOCTI YW HEMIMCHOCTI OJHOCTOPOHHIX TPETEHCHKUX YTOJ, OJHAK BHUXO/SYU 3
MPAaBO3aCTOCOBHOI MPAKTUKH (IIEPEBAXKHO CYJOBO1), HUM BU3HAYEHO KpaiHU, B SKUX:

1) ckopim 3a Bce acHMMETPHUYHI TPETEUChKI yroaud OyayTh BH3HAHI TIHCHHMH, a
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pillieHHs,, BUHECEHI Ha iX MIJACTaBl B TMOMAIBIIOMY MOXYTh OyTH JOBEIEHI [0
BukoHaHHs (BenmukoOputanis (Aurmis), [semis Ta [Topryramis (kpim 3acTepexeHs y
CMOXHMBUUX MpaBoBigHOocHHax), CIIIA); 2) 3a BiICyTHOCTI 3aKOHOJABYHX TPHUIIKCIB,
Cy/ZioBa MpaKTHKa TsDKi€ O BU3HAHHS TAaKUX 3acTepekeHb HemivicHumu (Bosrapis
Iunmis, Icmanmis, Kaszaxcran, Himeuumna, Pocis, Yropmmua, ®panmis Tomp). B
[Tonpmi Ta PymyHii 3a00poHYy Ha Takui THI TPETEHCHKMX Yrojl BCTAHOBJIEHO Ha
3aKOHOJIJaBUOMY piBHI, Mpu I1boMy B [loJbIIi OJHOCTOPOHHS TpeTelchbka yronaa
BU3HAETHCS HEMIMCHOIO HE IOBHICTIO, a TUIBKM B YacTHHI, sKa mepeadadae ii
acuMeTpuuHicTh. [81, ¢. 537-538].

3BakarouM Ha Te, LI0 JaHa npoOiemMa HEOJHO3HAYHO BHPIIIYETHCS 1 B
3apyOiKHUX KpaiHaX, ICHye HarajbHa mOTpeba B MOJAJBIIOMY BCTAHOBJICHHI
MO>KJIMBOCTI 3aCTOCYBAaHHSI OJJTHOCTOPOHHIX TPETEHCHKUX 3aCTEPEKEHb B Y KpaiHl, 110
Oyn0 O 3aKpiIUIEHO Yy 3aKOHOJABCTBI Ta BHUKIIOYAIO O pO301KHOCTI y CYIOBIA
MPaKTHIll, JIJI1 YOTO MPOIMOHYEThCA AOMOBHUTU CT. 12 «Bunu 1 popma tpereiichkoi
yroau» 3akoHy Ykpainu «[Ipo TpeTeichbki Cyaw» YacTHHOIO APYTO0, TPETHOIO
TaKoro 3MICTy: «2. Cmoponu Moxcyms OOMOSUMUC NPO nepeoayy cHopy OOHOMY
abo O0eKilbKoM MpemelucoKumM cyoam, 6 mMoMy HUCHi mpemeucvkomy cyoy O
supiueHts KoHKkpemnoz2o cnopy. Ilpaso eubopy mpemeticbko2o cyoy 3 BUSHAUEHUX Y
mpemeticobKili Y200l mpemenucbKux cyoié HaleHCUums no3U8ayy.

3. V pasi, axwo mpemeiicoxa y2o0a nepeddbauae npago minbKu 0OHIEI CMOPOHU
36EPHYMUCS 30 BUPIULEHHAM CHOPY 00 O0EKIIbKOX mMpemeucbKux cyois, maxka y200a €
HEOICHOK 8 YACMUHI, WO HAOAE make Npaso 6UOOPY MpemeucbKko20 cy0y OOHIl
CMOpOHL. », a 4. 4. 2—9 3a3HaYEHOT CTATTI BBAXKATH BIAMOBITHO yacTuHAMu 4—11.

3 BHECEHHSIM TakKUX 3MIH MOXHa OyAe JaTh Takli BU3HAYEHHS JaHUM
TPETEHUChKUM YroJaM 3 ypaxXyBaHHSM IXHBOTO CHMETPUYHOTO XapakTepy:
1) baraTopiBHEBa TpeTeiChbKa yrojga — TpeTeiichbka yroja, BIAMOBIZHO 10 SKOT
CTOPOHHM TIOTOJIMIIM PEKOMEHJIOBaHE YW OOOB’SI3KOBE 3aCTOCYBAHHS Oyab-SKOTO
croco0y anbTEepHATUBHOTO BHUPIMICHHS CIOpYy, IO TMEpeaye IMepeaadi Criopy Ha
BUPIIIEHHSI TPETEUCHKOMY CYAY; 2) aIbTepHATUBHA TPETEHChKA yroja — TpeTeichKa
yroja, BIMOBIHO JI0 KO CTOPOHHU IMOTOIMIIN TIEPEIaTh CIip Ha BUPIMICHHS OHOMY

3 JIEeKUIbKOX BHU3HAYEHUX TPETEUCHKUX CY[IB, 3 NpPaBOM OOpaHHS KOHKPETHOTO
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TPETEHCHKOTO Cyy Mmo3uBadeM; 3) riOpuaHa TpeTeichka yroja — TpeTelchbka yroja,
BIJIMTOBITHO JI0 SIKOi CTOPOHM TIOTOIMJIN TepeaTH CIIip Ha PO3TIISL] TPETCHCHhKOMY UM
JIep’KaBHOMY CYyJly 3 TpaBOM OOpaHHs BiJIMOBITHOTO CY/ly MO3UBAYEM.

KonkperHuili BuJ TpeTeWchKOi yroaw, oOpaHOi CTOPOHAMH, 3yMOBIIOE 1
ocobmBocCTi ii 3MicTy. 3rigHo 4. 1 cr. 628 LIK Ykpainu 3MIiCT JOroBOpYy CTaHOBIIATH
yMOBHU (TIyHKTH), BU3HAYECHI HA PO3CY/ CTOPIH 1 MOTO/HKEHI HUMHU, Ta YMOBH, SIKi €
000B’SI3KOBUMH BIAMNOBIAHO O aKTIB IIMBLIBHOI'O 3aKOHOJABCTBA, a BIAIIOBIIHO IO
cT. 638 LK Ykpainu 10roBip € yKIaAeHUM, SKIIO CTOPOHM B HaJEXKHINH QopMi
JOCSITJIM 3TOJM 3 YCIX ICTOTHUX YMOB JOTOBOpPY (IIPEAMET JIOTOBOPY; YMOBH, IO
BHU3HAYEHI 3aKOHOM SIK ICTOTHI a00 € HEOOXITHUMU JJIsi JOTOBOPIB JAHOTO BHIY;
YMOBH, IIOJ0 SKUX 32 3asBOI0 X04a O OJHI€I 13 CTOPIH Ma€e OyTU JOCATHYTO 3TOJIH).
[IpenmetroM apOiTpaxHoi yroau, sk 3azHaudae I'. B. Llipat, € 10MOBIIEHICTh CTOPiH
PO BUKJIIOYEHHSI KOHKPETHOI'O KOJIa CIIPHUX NPaBOBIJHOCHH, SKI BHUHHKIM a00
MOKYTh BUHUKHYTH MK CTOPOHAMH, 3 TMIJCYIHOCTI JIEPKABHUM CyJlaM Ta Mepeaaqy
TaKMX CIOPIB Ha BUPIIIEHHS 10 TpeTeiicbkoro cyay [209, c. 20], xoua mpaBuiIbHIIIe
B JIaHOMY BHIIQJIKy Oys70 OM TOBOPUTH MPO BUKIIOUEHHS CIOPY 3 RIOGIOOMUOCHII
JIEP>KaBHUM CYJIaM.

BignoBigHO 10 YMHHOIO 3aKOHOJABCTBA, TPETEHChKa yroja Mae MICTHTH
BIJIOMOCTI MPO HAMMEHYBaHHS CTOPIH Ta iX MICIE3HAXO/HKEHHS, MPEAMET CHOopY,
Miclle 1 AaTy YKJIaJaHHS yroaud. Y pasil YKJIaJeHHS TPETEeUCHhKOTIO 3aCTEpPEeKEHHS
BIJIOMOCTI MpPO CTOPiH, MiCIle 1 JaTy YKJAJEHHS YIroJd € CKJIAJOBOI YaCTHUHOIO
OCHOBHOTO JIOTOBOPY, a MPEIMET CIOPY Y HAWIIUPIIOMY 00CS31 (OPMYITIOETHCS
3a3BUYall K «yCi CIIOpPH, IO BUHUKAIOTH 3 I[LOTO JOTOBOPY» (X04a MOXKe OyTH
chOpMyTLOBAHO 3 TIEBHUM OOMEKCHHSIM: HAIIPUKJIIA, «CITOPH, III0JI0 HApaxXyBaHHS Ta
CTSTHEHHS 3a00proBaHOCTI 3a JIAaHUM JIOTOBOPOM» TOIO). TyT BaKJIUBO 3a3HAYHTH,
110 TaHa HOpMa 3aKOHY MICTUTh HETOYHICTH 1010 BCTAHOBJICHHS TIPEIMETY CIIOPY Y
AKOCTI €JIEMEHTa TPETEeHChKOi Yroau: TMiJg dYac YKIAJEHHS TPETEHCHKOTO
3aCTEPEKEHHS, TEHEPAJHbHOTO TPETEUCHKOTO JOTOBOPY YW YrOJAU Proprio vigore
(To0TO 110 BUHUKHEHHS CIIOPY), CTOPOHH MOXXYTh BKa3aTWU JUIIEC HOMEHYIUHUU
npeaMeT MaOyTHBOTO CIIOPY: 1€ MOXJIMBO TUIBKH SIKIIO 3aCTEPEKEHHS repeadavae

oOMexXyBaibH1  (POPMYITIOBaHHS, 3a IIMPOKMM 3aCTEPEKEHHSIM OXOIHUTH BCI
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NOTEHLIWHI MpeAMEeTH CcHopy (aKTUYHO HEMOXJIMBO. ToMy 3a3Buuail y pasi
YKJIaJIEHHSI TPETEUChKOTO 3amucy (KOJU BXKE€ BHUHHUK CIIP) CTOPOHHM Y TpPETEHCHKIN
yroJll BKa3ylOTh peallbHUM MPEeaMET CIOpPY, a NMPU YKIAJEHHI TPETEHCHKUX YToJ 10
MOMEHTY BUHUKHEHHS CIIOPY — MOCHJIAIOTHCS HA T1 MPABOBITHOCUHU YU JIOTOBOPH,
CIIOpH 3 AKUX MOXYTh OyTH Mepe/laHi Ha PO3TJIIsi]] TPETEUCHKOTO CYy.

MiHiMaJIbHO HEOOXI1THOIO YMOBOIO TPETEHCHKOI YIOJIU € MPOCTE MOCHJIaHHS Ha
BUPIIIECHHS BIAMOBIIHUX CIIOPIB MK CTOPOHAMH TPETEUCHKUM cyAoM (cT. 12 3akoHy
VYkpainu «IIpo TpeTeichbki cyan») HaBiTh 0€3 BKa31BKM Ha KOHKPETHUM TPETEHChKUI
CyI, OJTHaK JJI HAJIKHOTO BUKOHAHHS YTOJU PEKOMEHIOBAHO OKPIM IIbOTO BKa3aTH
TUIl TPETEUChKOTO cyny (mocTiiHo nirounii yu ad hoc); KOHKpEeTHUH MOCTIHHO
TI0YNil Cyy 3 TOCUJIAaHHSM Ha HOTO PeryiaMeHT, SIKIO0 CTOPOHU HE JOMOBHWIIHCS MPO
HIIe, a00 K mopsAnoK (GOpMyBaHHs CKiiaay Tpereichrkoro cyay ad hoc; cmip, sikuii
NEPEeNaEThCsl Ha PO3TIsiA (Takui, M0 BXKE€ BUHUK, YM [0 MOXXE€ BUHUKHYTH Y
MalOyTHHOMY, YC1 CIIOPH YM JIMIIE BU3HA4yeH1 kateropii). Came Takuii oOcsIr yMoB
MICTUTBCS Y PEKOMEHJIOBAaHUX TOCTIMHO [IIOUMMH TPETEUCHKUMU 1HCTUTYIISIMU
TUIOBUX TPETEHCHKUX 3aCTEPEkKEHHSIX, XO0Ua CTOPOHM BIIpaBl 3aCTOCYBATH BIIACHI
(metunoBi) GopmyntoBaHHS. BiACYTHICTh MOCHUIAHHS HAa KOHKPETHUU TPETEHCHKUN
CYJ MOX€ MAaTH HaclliIKOM HEMOXJIMBICTb 3aXUCTY MOPYLIEHOrO MpaBa: Jep>KaBHUN
CyJl BIIMOBJISIE Y 3aXMCTI Ha MIJCTaBl HASBHOCTI TPETEMCHKOT Yro/Iu, a TPETEUChKUH
CyJl MO>K€ BCTAHOBUTH BIJICYTHICTh Y HHOTO KOMIIETEHLIIT Ha PO3IJIsA] JAHOTO CIOPY.

Sx BumnimBae 3 3akoHojaBcTBa (cT. 12 3akony Ykpainu «IIpo Tperenchbki
CYIn»), SIKILIO CTOPOHU HE JOMOBHWJIKCS MPO 1HIIE, IPH Mepeaadl Copy A0 MOCTIIHO
JII0YOTO TPETEHUChKOro Cyay, a TaKOXX NpH BKa3iBIl y TPETEHChKIM yroal Ha
KOHKPETHUN TMOCTIMHO MiFOYUN TPETEUChKUM CYJ, PErIaMeHT TPETEHCHKOTO CYIy
PO3TIISAAETHCA SIK HEBJ €MHA YacTHHA TpeTechbkoi yroau. [IpakTuyHUM HacaiaKoM
BOTO € TOM (PAKT, 110 CTOPOHH MOXYTh ACTAIbHO HE BU3HAYATH Y TPETEUCHKIM yroi
MPOLIETyPY PO3TIISALY CHpPaBH MOCTIMHO JIIOYUM CYJOM, OJHAK Yy pa3i CYMepeyHOCTI
TPETEUChKOi yroAu Ta perjiaMeHTy TPETEHChKOro Cyay y Oyab-sIKOMY BHUIAIKY
3aCTOCOBYIOTBCS MOJIOKEHHS peryiaMeHTy. Hapasi unHHe 3aKOHOAAaBCTBO nepeadadae
nyOJiKaIiio perJaMeHTIB TPETEUChKUX CYAIB 3aCHOBHMKOM IIICIISA peecTpartii

MOCTIHHO JII0YOT0 TPETEUCHKOTO CYAy, OJHAK TOPSJIOK 3IIHCHEHHS TaKoro
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OTIPUJTIOJTHEHHS JIOKAJTBbHUX TIPABWJI TPETEHCHKOTO PO3TISiAYy HE BU3HAUEHO, IO
COPUYMHUAJIO YXBAJICHHS HHU3KH CYJOBUX pIIIEHh IWIOJ0 BHW3HAHHA HEIIWCHUMU
TpeTelchbkux yron. Tax, babywkincoxuii pationnuii cyo M. [{Hinponemposcoka y
ceoemy piwenni 6i0 10 cepnua 2011 poky y yusinwhiti cnpagi Ne2-4595/11 3a nozoeom
llozusauku oo I[IAT «Ykpcoybauky npo 6u3HAHHA MPEMELCbKO2O 3ACEPENCEeHH s
HeOTlICHUM 3A3HAYaE, Wo cy0 3a Opakom 00Kazié 6ionosiono 0o cm.cm. 27, 60
HIIK YVkpainu 6iokumys, sK He8CMAaHOGNeHUl, @axm nyoaikayii peziamenmy
Iocmivino ditouoco mpemeticokoeo cyoy npu AVbB, a mak camo haxm o3HauomeHHs
llo3usauku 3 ymosamu ybo2o pe2iameHmy, OCKIIbKU 071 iX NIOMBEEPOHCEHHSL HCOOHO20
ookazy cydy Bionosioau ne naoas. Bcmanoenena cm. 57 Kowcmumyyii Ykpainu
Qixyito obi3Hanocmi 3 Xxapakmepom npas ma 0008 S3Ki8 0coOu y 38 ’A3Ky 3
NPOMYIb2AYIEI0 NOUUPIOEMbCA TUUe HA HOPMAMUBHI aKmu op2anie nyoniyHoi e1aou,
a He Ha NpUBAMHONPABO8i Npagovunu, 00 axux 32iono 3 cm. 202 LK Vkpainu
BIOHOCUMbCA MAKULL pe2iameHm sIK 0a2amocmopoHHil NpasoyuH. 3a00801bHAIOYU
no308, cyo exkazas, wo Bionosioau ne cmeopue onn Illozusauku modxciusocmi
O3HAUOMUMUCS 3 YMOBAMU 3ANPONOHOBAHO20 NOPAOKY GUPIULEHHS CNOPI8, HACTIOOK
yoeo Ilosusauxa 6 cuny c6020 OCBIMHLO-KBANIDIKAYIUHO20 pIBHS, Cmepeomunis
MUCTEHHSI MA NPpAKmMuKy 6IOHOCUH, W0 cKianacsa y Hei 3 Bionosioauem, uepes c6oio
camognesHeHicms Hedbalo 8UBUUILA BKIIOYEHE 8nepule 0 Hei 6 NpaKkmuyi 00208iPHUX
BIOHOCUH — MpemelicbKe 3ACMEPeHCeHHs. | NOMUMULACA 8 HNpupooi  MmarKozo
3acmepesicents, CRPUUMAloyU U020 He AK 00208ip, Wo OONYCKAE UPIUUEHHS CNOPY NO
cymi cyoom auwie y pasi HeMONCIUBOCMI nepeoayi Cnopy Ha po32isld HeOepHCaABHO20
mpemeticbko2o cyoy (cm. 17 LIIK Vkpainu), a sk dooamkosuii (gpaxyibmamuenuii)
Ccnocib po3zensidy npemeH3iltl i Cynepedok ni0 4ac nepe2osopie Oe3 03HaAK U020
0606 ’si3x060cmi [164].

OpHak 3 UBOrO BUIUIMBAIOTH 1 HACTYIHI BHCHOBKH: BIJICYTHICTH IyOumikariii
pErJIaMeHTy HE € MiJICTaBOO JUIsl CKACYBAHHS TPETEHCHKOTO PIIIEHHS (OCKUTBKH TakKa
MiJICTaBa HE 3aKpilUieHa B 3aKOHOJABCTBI), OJHAK MOXKe OyTH TiJICTAaBOIO IS
BU3HAHHS HEJINCHOIO TPETEUCHhKOI yroau. 3 METOI0 BHPINIEHHS 3a3HAYCHOI
npoOiemMu, KOJW HEpIKO TPeTelchka yrojaa MIAMUCYETbCS 0€3 peasbHOTro

O3HAHOMIJICHHSI 3 PErJIAaMEHTOM TPETEHCHKOro Cyay, MPONOHyeThcs: 1) 3000B’s13aTU
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NOCTIHHO [1I0Yl TPETeHChKI CyAau, OKpiM MyOJikaiii BJIACHOTO pPErJIaMEHTY,
po3mimnyBaTH ix Ui o3HailomJieHHS Ha oQimiiHOMY BeO-CaliTi 3 BKa3iBKOIO Ha
BUXI1JIHI JaHi 3aco0y MacoBoi iHQopwmarlii, ne BiH OyB omyOiikoBanuil. IlomibHa
HOpMa po3MilIeHHs odiriiHo1 1HpOopMaIlli HE € HOBOI, Ta BXKE i€ JUIs MyOJIYHUX
aKIIOHEPHUX TOBAPUCTB, SIKI B CHJIY MOJOXeHb cT. 78 3akoHy Ykpainu «lIpo
aKI[IOHEPHI TOBAPHCTBA» PO3MIIIYIOTh Ha BJIACHIM BeO-CTOPIHIII B Mepexi [HTepHET
BCTaHOBJICHY 1H(GOpPMAIlIO (B TOMY YHCJ 1 CTaTyT TOBapHCTBA, 3MIHU JO CTaTyTy,
3aCHOBHUIIBKUM (YCTAHOBUMI) JOTOBIP Ta IHIN JAOKYMEHTH 3T1HO 3 IEPEeiKOM)
[140]. Xouwa 3a3BW4aii, OUTBIICTh TPETEHCHKHX CYIIB CaMOCTIHHO 3IIHCHIOIOTH
OTIPUJIIOTHEHHS BJIACHUX PETJIAMEHTIB, IMOJIOKEHb Ta 1HIIMX JaHWUX, MOB’S3aHUX 3
TPETEHUChKUM pO3IIISIAOM; 2) TaKOX JOLUIBHMM OyA€ 3aKpilUIeHHA Y TEKCTI
TPETEIChKOI Yroau MyHKTY MIOJ0 O3HAHOMIIEHHS OCi0 3 PErJaMeHTOM MOCTIHHO
JII0YOTO TPETEHUCHKOTO CYIy, METOI0 sIKoro Oyae, Hacammepes, IiJIBUIICHHS
CYMJIIHHOTO CTaBJICHHS OC10 JI0 YKJIaJIeHHS TPETEHChKUX YTOI.

[Tommpenum cnocoboM yKIIaJeHHS TPETEHChKHUX 3aCTEPEIKEHD € iX BKIIOYCHHS
y JOTOBOPH MpHENHAHHS (B TOMY YHUCIl 1 3 OaHKIBCBKUMH yCTaHOBAMH), a TOMY
3aCIyTOBYE OKPEMOI yBaru mpooOsiema yKJIaJeHHS TPETeHChKOro 3aCTEPEKEHHS, SKE
GbakTUYHO HaB’SI3YEThCS  CIAOIIIN  CTOPOHI MPABOBIJHOCHMH —  CIIOXKHBauwy.
[Toka3oBuMH y 1IbOMY TUIaHI € CYJIOBI PIIlIEHHS, YXBaJICHI 3a pe3yJbTaTaMU PO3TJISTY
nuBLIBHOT ciipaBu Nel522/4030/12 3a mo3oBoM Ilo3zuBaua g0 ITAT «YkpcouOaHk»
PO 3aXHUCT MPaB CIIOKWUBaya, BU3HAHHS HEIIHCHOIO TPETEUCHKOT Yrou, BUKIAACHOT
y BUIJISIII TPETEHUCHKOro 3acTepekeHHs y JloroBopi mpo HaJaHHS BIJHOBIIOBAJIBHOT
KpEeIUTHOI JiHii. 3adosonvHsarouu noszos, Ilpumopcekuil pationnuii cyo m. OQdecu
BUXO0UB 3 MO20, WO HA OAHI NPABOBIOHOCUHU (SIK NIO YAC YKAAOEHHS, MAK [ BUKOHAHHS
ye00u) po3nosciodicyemucsi 0is 3axony Yrpainu «llpo 3axucm npas cnoscusauiey, a
omoice Bionosioau He nosumnen exaouamu 'y maxki 002080puU  YMOBU, SAKI €
HeCnpageoIusuUMy (SKi 3aKpinaoioms iCMomuull OucoOaianc 00208IpHUX NpaAé ma
0008 ’53Ki6 HA WKOOY CHOMCUBAYA 8cyneped NpuHyuny 00OpOCO8iCHOCMI), 30KpeMd,
YMOBU 002080y NPO BCMAHOBNIEHHS 0008 SA3KOBUX O/ CROACUBAYUA YMO8, 3 AKUMU BiH
He Mas peanbHOi MONCIUBOCMI O3HAUOMUIMUCS Neped VKIAOEHHAM 002080p).

Teepoowcenusn Bionosioaua, wo Ilo3usay mas peanvHy MONCIUBICIb 3MIHUMU MUNOBY
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Gopmy Kpeoumnozo J{020680py WIAXOM CKIAOAHHSA NPOMOKOLY pOo30idcHOCmeu ma
0CAMOYHO20 NO200NHCEHHS. 3ANPONOHOBAHUX VMO8, CYOOM He OVIu NPUtiHami 00
y8azu, OCKIIbKU 00208ip NPUEOHAHHS BUKIIOYAE MAK)Y MONCIUBICMb, WO MAKOMC
nozoasuno llozusaua peanbHoi MOXCIUBOCHI 8ITbHO20 BUOOPY MPEMEUCbKO20 C)Y0y mda
mpemeucbkux cyoois, Wo € NopyuleHHsam nouodxceHv cm. 14 3axony Yxpainu «llpo
mMpemeucvKi cyouy, Wo € NOPYUEHHIM NPUHYUNY PIBHOCMI YCIX Y4ACHUKI@ CY008020
npoyecy nepeo 3akonom i cyoom [163].

Ckacosyrouu oane piwenns, Anenayitnui cyo OdecbKkoi oboracmi 6Kazae Ha me,
wo llosusau He Haoas cydy O00Ka3i6 mMo2o, WO Mpemeucbka y200a Cynepeyums
BUMO2AM YUHHO20 3AKOHOOABCMBA, YKIAOEeHA HACTIOOK NOMUIKU MA 3a 8I0CYMHOCMI
BIILHO20 ~ BONIEGUABNEHHS  CMOPIH, a il  YMOBU € HECnpageonIueumMu  ma
OUCKPUMIHAYIUHUMU, CYO anelsayiuHol IHCMaHyii 3a1Uue no3a yeazorn cam @axkm
giocymuocmi eonesusgnents Ilozusaua. Came 3 11€10 YaCTUHOIO CYJOBOIO PIIICHHS
HaBpSJ, YU MOXHA MOTOAUTHCH. CKJIaJaeTbcsl BpPaKEHHS, IO CYJ anelsiiiHoi
IHCTaHIlli HEMOBHO JIOCHIIUB OOCTaBUHM CIpPaBH Ta XapakTep CIIPHUX
MPaBOBITHOCHH, OCKUIBKH 31 3MicTy cT. 634 11K Ykpainu BuIiuBae, 1mo 10roBOpH,
K1 MICTATbCS Y THUNOBUX (opmyinsapax uu (popmax, MOKYTh OyTH YKIIAJEHI JIHIIE
[UIIXOM TPUETHAHHS APYTroi CTOPOHU JI0 3aMPOIIOHOBAHOTO JIOTOBOPY B IJIOMY 0€3
MO>KJIMBOCTI 3alPONIOHYBATH CBOi YMOBH JIOTOBOPY, IO 1 € BU3HAYAIBHOIO 03HAKOIO
JIOTOBOPIB MpH€EIHAHHA. Pa3oM 3 TUM, JOroBip MpUEAHAHHS MOKE OyTH 3MIHEHUU
ab0 po3ipBaHUM HAa BUMOTY CTOPOHH, SIKa MPUEHANIACS, SKIIO BOHA MO30aBISETHCS
mpaB, SKi 3BUYAMHO Majla, a TaKOX SKIIO JOTOBIp BHUKIIOYAE YU OOMEXKYE
BIJIOBIJIAJIBHICTh JPYroi CTOPOHU 3a MOPYILIEHHS 3000B’s3aHHS a00 MICTUThH 1HIII
YMOBHU, SIBHO OOTSDKIIMBI JIJIi CTOPOHH, SIKa MpPHUEIHAIACS, 32 YMOBH, 11O CTOPOHA
JOBeZe, 110 BOHA, BUXONAYM 31 CBOIX IHTEpECiB, HE MpHUiiHsIIa O IHUX YMOB 3a
HAsBHOCTI y He€i MOXJIMBOCTI OpaTH ydacTb y BH3HAU€HHI YMOB JIOTOBOpY.
BpaxoByroun Te, 110 3aKOHOJAABCTBOM BCTaHOBJICHI MEBHI OCOOJMBOCTI ISl CTOPIH
JIOTOBOPY, SIKI 3AIACHIOIOTh MIANPUEMHHUIIBKY AISUIbHICTh, @ TaKOX HU3bKY
BIPOTI/IHICTh YKJIQJACHHS TAaKOTO pOAY JOTOBOPIB MDK (I3UYHHUMH 0CO0aMH,
dakTuHOIO Cc(heporo 3acTOCYBaHHS JIOTOBOPIB TPHUENHAHHS € caMe YKIIaJIeHHS

CHOKUBUMX JOTOBOPIB. [Ipy 1IbOMY OIIIHOYHE MOHSATTS «SIBHO OOTSDKIIMBI YMOBH
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no30aBiiie KOHKPETHOCTI HaBEACHY MPABOBY HOPMY Ta 3000B’S3y€ CTOPOHY, sKa
NPUETHYETHCS  JAOBOAMTH  OOTSXKIMBICTH YMOBH. 3  METOIO  HEJOIMYIICHHS
HaB’sS3yBaHHS YMOB TPETEHCHKOI yroau HEoOXI1JHE 3aKOHOJAaBYE 3aKpIIUICHHS
JOAATKOBHUX TapaHTIM 3aXMUCTY MpaB CIOXKKBayda, Kl OyAyTh PO3TISHYTI AaJli IiJ] Yyac
PO3MIISINY MOXJIMBOCTI MOIIMPEHHS KOMIIETEHII TPETEHChKUX CYAIB HAa CIOXKHBYI
CIIOpH.

[Ile omHi€l0 XapaKTEPUCTUKOI TPETEUCHKOI Yroau, YKJIAJAEHOI Yy BHUIVISIIL
TPETEHCHKOTO 3aCTEPEKCHHS, € 1 aBTOHOMHICTh, BIAMOBIIHO 10 SKO1 HEIIMCHICTH
OKpPEMHUX TMOJIOKEHb JOTOBOPY YU KOHTPAKTY HE TATHE 3a COOOI0 HEMIMCHICTH
TPETEHCHKOIO 3aCTEPEKEHHS, O MICTUThCA y HUX (cT. 12 3akony Ykpainu «IIpo
TPETEICHKI CYyIn»), TAK CaMO 1 HEIMCHICTh TPETEMCHKOTO 3aCTEPEKEHHS HE TATHE 32
c00010 HEAIMCHOCTI OCHOBHOTO JIOTOBOPY.

B Toli ke 4ac, mUTaHHS MO0 JIMCHOCTI TPETEMCHKOI Yroau MOXKe
BUPIIITYBAaTUCS K CaMHUM TPETEHCHKUM CYyJIOM, TakK 1 JEp>KaBHUM CylnoM. Tak,
BIJIMOBITHO A0 CT.27 3aKkoHy MpU MPUUHATTI TO30BY TPETEHCHKHUM CyJ Mae
BUPIIIUTH MMUTAHHS PO HASBHICTH 1 JIMCHICTh TPETEHCHKOI YroJu Ta BIAMOBHUTH y
PO3MJIAAl CIIpaBH y pa3l BCTAHOBJCHHS HEAIMCHOCTI UM BIJCYTHOCTI TPETEHCHKOT
yrogu. Toai sIK aiisg JAEp>KaBHOTO CyAy NpH PO3TJIAAl BUMOTH MPO BHU3HAHHSA
HEJINCHUM TPETEMCHKOT YroJu € MEeBHAa OCOOJMBICTH: Taka BUMOTa HE MOXY OyTH
pO3TIsTHYTa caMa 1Mo co01 OKPeMO BiJl BUMOTH IO MPEAMETY MaTepialbHO-TIPAaBOBOTO
JIOTOBOPY. 3 METOIO BPETYNIOBaHHS MUTaHb MIOAO BU3HAHHS TPETEUCHKOI YTrOAH
HEMIMCHOIO, JEIKUMH aBTOpPaMH IPOIMOHYBAJOCS CTBOPEHHS  CIEIiaTbHOTO
1103aCyJI0BOTO OpraHy, KUl O He OyB MIAMOPSAIKOBAHUN CyJlaM, HE 3ajieaB O Bij
CyJIOBO1 BJaad, A0 SIKOro OM BXOAwiM (paxiBIll B raigysi mpaBa Ta TPETEHCHKOTO
CyIOYMHCTBA. [0 MOBHOBaXXEHB JIAHOTO OpPraHy Maju O BXOJUTH MUTAHHS BU3HAHHS
TPETEHChKUX YTOJ HEIIWCHUMHU, CKACyBaHHS PIllIEHb TPETEHCHKUX CY/IB, BUIa4l
BUKOHABYHMX JOKYMEHTIB Ha PIMICHHS TPETEHCHKUX CYAIB, IO CHpHUsIO O SK
PO3BaHTAKEHHIO JIEP’KaBHUX CY/iB, TaK 1 PO3BUTKY TPETEHCHKOIO Cy10uMHCTBa [219,
c. 165]. Ognak, ckopilie BCbOro, 1€ Iie Oulblie YCKIaQIHUTh MPOLEAYPY BUKOHAHHS

Ta OCKapKEHHSI TPETEUCHKUX PIllIeHb, & HEBU3HAYEHICTh MPABOBOTO CTaTyCy TaKOTO
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HOBOTO TM03aCyJJOBOTO OpTraHy MOX€ TPHU3BECTH J0 3O0UTBIIECHHS KUIBKOCTI

3JI0BKHMBAaHb.

2.2. Iliogioomuicms yueiibHO-NPABOGUX CROPIE MPEM e CbKUM

cyoam (apoimpaoenvricms)

JlocmpKeHHsT  KaTeropii  KOMIETEHIli, IOPUCIUKINI,  I1JB1IOMYOCTI,
MIJCYTHOCTI, a HI0JI0 TPETEMCHKOTO PO3IJISALY 1 TAKOro OCOOJMBOIO TMOHATTA SIK
«apOITpeOenbHICThY), IXHBOTO CITIBBIJIHOIIEHHS 3HAXOJIUTh CBOE HAWIIOBHIIIE
BIIOOpaKeHHA y TIpollecyalbHIM HayIll, OJHAK 1 JOCI 3a3Hau4eHl IUTAHHS
3QIMIIAIOTHCS TUCKYCIMHUMU. J{0BOJI TpaUIIiHOIO MOJEIUIIO CIiBBIHOIICHHS IIUX
MOHATh € TakKa KOHIICMIlisA, BIAMOBIAHO 1O SIKOi IiJ] KOMIIETCHIIEI0 B LLIOMY
PO3YMIETHCS CYKYNMHICTh TOBHOBA)XKEHb IIEBHOTO OpraHy, sSKi MOJUISIOTHCS Ha
IpeIMETHI (MIOBHOBAXKEHHSI PO3IJSAATH TEBHI KaTeropii CrpaB, $KI CTaHOBIISTH
MpEAMETHY KOMIIETEHI[110) Ta (PyHKIIOHAJIbHI (IOBHOBAYKEHHSI HA BUMHEHHS TIEBHUX
T OpOlECyallbHOTO  XapakKTepy TMpW  PpO3MJIsiAl  CIpaBU, [0 CTAHOBISTH
byHKIIOHAIEHY KOoMIeTeHIit0) [85, ¢. 5-6]. TakuM YMHOM, BITTHOCHO TPETEHCHKOTO
CyJly KOMIETEHIIIS O3Ha4a€ 3JaTHICTh TPETEHCHKOro CyAy BHKOHYBaTH 1 (PYHKINT 3
pO3IIIAly Ta BUPINICHHS IMBUILHO-TIPABOBOTO CIOPY, IO BU3HAYEHI HE TUIBKH
3aKOHOM YHM PETJIaMEHTOM TPETEHCHKOro CyNy, a ¥ TPETeHChKOI YroJ0I CTOPIH
(BupillyBaTU THUTAHHS MPO BIJKPUTTA TMPOBAKEHHS y CIIpaBi, BCTAaHOBIIOBATH
HasBHICTh YM BIJCYTHICTb KOMIIETEHIII Ha PO3MJISA MEPEelaHoro cropy, a K
pe3ynbTar — BHUHOCHTH pimieHHs). IIpy 1boMy, BIACYTHICTh KOMIIETEHLI]
TPETEHCHKOI0 Cyny MOXKe OyTH SIK aOCOJIIOTHOIO, KOJIU OyAb-SKUM TPETEHChKUM Cya
MOBUHEH BIMOBUTH Y PO3IJIsiAl ClIpaBU (BHACTIAOK BIACYTHOCTI TPETEHCHKOI yroaM,
il HeIMCHOCTI TOIIO, HEM1JIBIAOMYOCTI CIOPY TPETEUCHKUM CyaMm), Tak 1 BITHOCHOIO
(BIZICYTHICTh KOMIIETEHIIII JIUIIE Yy JaHOTO KOHKPETHOTO TPETEUCHKOTO CyAy Ha
PO3IIIAl TIePEAAHOI CIIPaBU, OJHAK HASBHICTH KOMIIETEHIIIT y 1HIIIOTO, HAMPUKIIA, Y
pasi mepenadi 3a TPETEHCHKOIO YTOJIOK0 CIIOPIB MI0JI0 CTATHEHHS 3a00pTrOBaHOCTI 3a
JIOTOBOPOM Ha PO3TJIST OJTHOMY TPETEHCHKOMY CYIy, a CIIOPIB IIOJI0 1HIUX IMUTAHb
BUKOHAHHS JOroBopy — a0 iHmoro) [138, c. 27-28]. KOpucaukiiis X € 4acTUHOIO

KOMIIETEHIIIi OpraHy, 1[0 Ma€ MOBHOBAXKEHHSI HAa BUPIIICHHS MPABOBHX CIOPIB, 1 Y
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BY3bKOMY 3HAQUY€HHI 3aCTOCOBYETHCS JJIsl MO3HAYCHHS MPEAMETHOT KOMIETEHIII1, TOMY
17 FOPUCAUKIIEIO TPETEUCHKOTO CYAy CIiJl PO3YMITH MOBHOBAKEHHS JIaHOTO OpPTaHy
HAa BUpINICHHS IUMBUIBHO- Ta TOCHOJAPChKO-TIPABOBUX CIOPIB B  paMKax
npolecyanbHoi (opmMu, BCTAaHOBJIEHOI BIJMOBIIHO N0 3akoHy Ykpainu «Ilpo
TPETEHChKI CyAW», PErjJaMeHTy TMOCTIMHO MJII0YOro TPETEeHChKOro Cyay Ta
TPETEHChKOIT yTOJu CTOPIH.

[ sIK10 KOMMETEHIIisl XapaKTepu3ye MEeBHUM OpraH 3 00Ky HOTro MOBHOBa)XEHb
(ToOTO BH3HAYa€ CYKYMHICTH IIpaB 1 OOOB’S3KIB IPaBO3aCTOCOBHOIO OpPraHy 3
BUPIIICHHS BU3HAUYEHOT'O KOJIa CIPaB), TO MiJBIIOMYICTh — IOPUJIUYHY CIIPaBy 3 OOKY
ii 3maTHOCTI OYTH PO3MIIIHYTOI TMEBHUM IOPHCIAMKIiHMUM opraHoMm [112; c. 260].
Cporo wacy lO.K. OcinoBum 0ysi0 3ampONOHOBAaHO HACTYINHY KJIacH(IKaIllo
M1JIBIIOMYOCTI, 1[0 3HAWIUIA CBOIO MIATPUMKY OUIBIIICTIO HAYKOBIIB: BUKJIIOYHA
NIJBIIOMYICTb, fKa Mepeadavyae BCTAHOBJIEHY 3aKOHOM MOXJIMBICTh MepeIaHHs
CHOpY Ha BHUPIIIEHHA JIMIIE IO OJHOTO KOHKPETHOTO OpraHy (HampHKIIaJ, CIOpHU
I0JI0 M030aBeHHS OAaThbKIBCHKUX MpaB MiABIIOMYI JIMIIE CYIy), Ta YUCICHHA —
nepeadayae 3aKkpilyieHHsT KOMIETEHINT o/ipa3y ACKUIBKOX IOPUCAUKIIMHUX OpraHiB
BUPIITYBaTH KOHKpeTHUM cmip. OCTaHHS B CBOIO 4Yepry TMOJAUISAETHCA Ha
aJIbTepHATUBHY (LII0 BU3HAYAETHCA 32 BUOOPOM 0COOH, SIKa 3BEPTAETHCS 3a 3aXHCTOM
CBOIX MpaB), JOTOBIpHY (BU3HAYAETHCSA 3a YrOJ0I0 CTOPIH), IMIEPATUBHY (PO3IJIsia
CIIOPY TMPOBAIUTHCS PI3HUMHM OpraHaMH, OJHAK Y BH3HAUYCHIM TMOCIIIOBHOCTI) 1
3MillIaHy, M0 MOeaHye o3Haku momnepenHix [120, c.32]. 3 orsaay Ha HaBeleHY
KJacu(ikauio MiABIAOMYOCTI, TPETEHCHKOMY po3Msiay, K (opMi po3B’sI3aHHS
LIMBUIHO-TIPABOBUX CIIOPIB, MpUTaMaHHI O3HAaKU SK JIOTOBIPHOI IIJB1IOMYOCTI
(OCKUIbKM 3a3BUYail TPETEUCHKUI CyHd 3aly4yaeTbCs [0 PO3TISAy Ha MiACTaBl
TPETEHChKOI YroJn), Tak 1 B JCSIKWAX BHITQJIKaX aJIbTEPHATUBHOI MiABIAOMYOCTI (Y
BUIAJKY, KOJU MO3MBay IMpena sBIsS€ MO30B IO TPETEHCHKOro CyAy 3a BiJICYTHOCTI
YKJIaJIeHOT TpeTerchKkoi yroau, a BIANOBIIAaY CBOIMM ISIMH HE 3amepedye MpoTH
TaKOro PO3TISAY, TOOTO (HAaKTUYHO BHUOIP CHOCOO0y 3aXMCTy MOPYIIEHOTO IpaBa
oOpaB 1mo3uBady, a BiANmOBiIa4 a00 MOTrOAUBCS 3 IIMM, 400 HE BUMHUB JKOJTHUX i 1100

3alepevYrTH IPOTU LIBOTO).
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OpHak B HayKOBIM JTEpaTypl HEOJHOPA30BO CTABWJIMCS TMHTAHHS IOAO
HEMO>KJIMBOCTI BUKOPHCTAHHS KaTEropil «IiJB1IOMYICTb» BIAHOCHO TPETEHCHKOTO
po3rsiny: 3amicTh 1boro M. A. JIlyOpoBiHa NPOMOHYE BUKOPUCTOBYBATH TEPMiH
«JIOMYCTUMICTh PO3TJISAY CIOpY TpeTerchkuM cynom» [74, c. 79]; O. 0. CkBopiioB
MIPOTIOHY€ BIAMOBUTHCS B1JI KaTeropii «IiBIIOMUYOCTI» CIIPaB TPETEHCHKOMY CYIy»
Ha KOPHUCTb «apOiTpaOelbHOCTI CIOPY», SKa Ha HOro AYMKY € OUIbII BY3bKUM
HOHATTSAM MO0 ITiJBIIOMYOCTI Ta CTAHOBHTH OAMH 3 11 ememenTiB [169, c. 21];
K. B. MuxaiiioBa TakoX MPOMOHYE BHUKOPUCTOBYBATH TEPMIH «apOITpaOeIbHICThY
ab0 «HAJIEKHICTH» 3 METOK HEJOMYLIEHHS MpoOJieM HaOIMKEHHS JEp>KaBHUX Ta
TPETEUChKHX CY/IIB, TEPMIHOJIOTIYHO BigMexyBaBiin ix [109, c. 108]. M. O. PoxxkoBa
BKa3ye, 110 3a JOMOMOTOI0 JOKTPUHU apOiTpabebHOCTI OKPECITIOETHCS KOO CIPasB,
M1JBIIOMYHMX TPETEUCHKUM CyJlaM, a MOHATTS apOiTpaOeIbHOCTI O3HAYAE MTPEAMETHY
M1JIBIIOMYICTh CIOPIB UM CyJiaM, TOOTO, «IIABIIOMYICTB) € IIUPIIUM MOHSATTSM,
HIK «apOiTpabenbHicTh» [165, c. 127].

B cBoro uepry, T. B. Cnimauyk 3a3Hayae, 1m0 caMme BIJIHOCHO TPETEHCBHKUX
CY/IB IHCTUTYT T1JIBITOMYOCTI HE € 32CTOCOBHUM Y CBOil KJIaCUUHIN (POpMi, OCKIITBKU
OJIHIEI0 3 OCHOBHUX MOr0 XapaKTepUCTUK CTa€ Taka crenudiyHa puca, sK
«JIOMYCTUMICTB» JIOTOBIPHOTO TEpPEAaHHs CIOPY KOHKPETHOMY TPETEHCHKOMY CYyy.
[Tpu 1boMy, OCKITTBKH B YKpaiHi 3aKOHOJIABYO MOIIJIEHA KOMIIETEHIIISI MI>KHAPOHOTO
apOITpaxXy 1 BHYTPIIIHIX TPETEUCHKUX CYIIB, HA PO3TJIS] SKUX CIIOPU 3 1HO3EMHUM
€JIEMEHTOM HE€ MOXYTh OyTH TiepedaHi, BHHUKA€E JOBOJI CKJIAaJHA CHUCTEMA, Y
BIJIHOIIEHH] JI0 $SKOi Takl KJIACHM4YHI I1HCTUTYTH MNPOLECYyaIbHOTO IIpaBa, sK
i/IB1IOMYICTh, BUMAraroTh CYTTEBOI aJamnTarlii nmpu ix 3acrocyBanHi» [174, c. 107].
OcCkiIbKM ~ 3a3HaYEHWMH  BUIIE  HAYKOBISIMH  HE  3allepedyyeTbes, IO
«ap0iTpabenbHICTh» € BIACTUBICTIO CIIPaBH, SKa O3HAYA€ MOXKIIMBICTH TEBHOTO
IIMBUTLHO-TIPABOBOTO CTIOPY YU KaTeropii CropiB OyTH MPEAMETOM TPETEHCHKOTO
PO3IIIAYy, MOKHA TIOTOAWTHCS 3 TIO3UIIIE€I0 BKa3aHWX HAYKOBIIIB IIOJI0 MOMJIHMBOCTI
BUKOPHCTAHHS KaTeTopii «apOiTpabenbHICTh» y SIKOCTI OUIBIN JTAKOHIYHOTO CHHOHIMY
MOHSTTS «IT1/IBIIOMYICTh CITPaBU TPETEUCHKOMY CYIY».

HarowmicTh, MOHATTS MACYIHOCTI Y TPETEHCHKOMY PO3IJISIIL IS BUSHAYCHHS

PO3MEXKyBaHHS TOBHOBaXEHb MIK TPETEHCHKUMHM CyJaMH HE 3aCTOCOBYETHCH,
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OCKUIBKHM MIACYIHICTh TNepeadadae po3MeXyBaHHS MOBHOBAXKEHb CYIIB BCEpEIUHI
CHUCTEeMH CyJIB TEBHOI IOPUCAUKIII B 3aJ€KHOCTI BiJl BHU3HAUEHUX KpPUTEPIiB:
GbyHKITIOHATBLHOTO (PO3MOALT KOMIIETEHINT MDK JIaHKaMU CYJOBOI CHCTEMH) Ta
TepUTOpPiaIbHOTO (PO3MOALT KOMIIETEHINI MK CyJaMd OJHIET JIAaHKU CYJ0BOI
CUCTEMHU B 3aJIEKHOCTI BIJ TEPUTOPIi, Ha 5Ky PO3MOBCIODKYETHCS IOPUCIUKIIISA
JTAHOTO Ooprany). TpeTeichbKi K CyAu HEe YTBOPIOIOTH MEBHOI CUCTEMHU, siKa O 10 TOro
K XapaKTepusyBajacs I1HCTAHIIIHHICTIO, a TEpUTOpiaJibHa MIACYIHICTh (HaKTUUHO
3aBXIU € JIOTOBIPHOIO: CTOPOHU Yy TPETEHCHKIM yroji oOWpaloTh KOHKPETHUU
TpeTeichkuii ey (mocTiiHo mitounii uu ad hoc).

PeanizoByBatucsi BCTaHOBJIEHHS  apOITpaOENbHOCTI CHOpPIB  MOXE  SK
3aKPIIUICHHSM MEBHUX 3arajlbHUX KPUTEPIiB JJIs BU3HAYEHHS I1JIBIIOMYOCTI CIIpaB
TPETEUCHKOMY CyAy, TaK 1 3aKpIIJIEHHSM Yy 3aKOHOJIAaBCTBI MEPEIIKY KaTeropiit
CTIOpIB, 0 MOXYTh a00, HABMAKH, HE MOXXYTh PO3TJISIIATUCSA TPETEHCHKUM CYAOM.
BcraHoBieHHS BUKIIOYHOTO TMEPETiKy CIOpiB, IO MOXYTh PO3IJISIATUCA
TPETEHUCHKUMH CyJlaMU HE € TMOIIMPEHOI0 CBITOBOIO MPAKTUKOIO, OCKUIBKH Y IIbOMY
pa3i HeoOXiMHO a00 3aHAATO JeTalbHO IepepaxoByBaTH yci KaTeropii crmopip (1o
(GaKTUYHO HEMOXJIMBO, BPAXOBYIOYM PIZHOMAHITTS Ta JAUHAMIYHICTh HUBUIHBHHUX
MPaBOBIIHOCHH), abo0 K, SK HACIIJOK, — INTY4YHO CYTTEBO 3BY3UTH cdepy
3aCTOCYBaHHS TPETEHCHKOTO PO3TJsAYy, [0 HE BIJAMOBIAAE TPHUPOII IHCTUTYTY
IbTEPHATUBHOIO BUPIIIEHHS CIOPIB Ta OOMEXYye MpaBO OCOOHM PO3MOPSIKATUCA
CBOIMU MpaBaMH, B TOMY YHUCJIl 1 IPaBOM Ha OOpaHHS HAMOUTbII €(EeKTUBHOIO
crioco0y 3aXHCTy MOPYIICHOTO MpaBa.

Haii61is1p111 mommpeHuM € crocio BCTAaHOBJICHHS apOiTpabeIbHOCTI CIIOPIB came
IUIIXOM 3aKpIIJIEHHd MEeBHUX KpurtepliB. Tak, [{uBiIbHO-NIpOLIECyaIbHUM KOJIEKCOM
[Beitmapii, mo HabpaB yuHHOCTI 01 ciuns 2011 poky, 10 TpeaAMETY TPETEHCHKOTO
po3riisay Oylio BigHECEHO OyIb-iKi BUMOTH, SKHUMH CTOPOHH BIIpaBl BIIBHO
posnopskatucs (libre disposition des parties), TOOTO BKIIFOYAIOTHCS TaKOXK 1 BUMOTH
3 HemaiHOBUX mpaB [214, c.119; 22]. BcraHOBIOIOYM MMEBHI 3arajibHi KpHUTEPii
apOiTpabeIbHOCTI CIOPIB 3a TAaKOK MOJICIUIIO, BU3HAYCHHS ITiIBIOMYOCTI IEBHUX
KaTeropiil CropiB BiAOYBA€ThCA MUISIXOM TIYMadeHHS HOPM IOA0 apOiTpadenbHOCTI

y 3B’A3KY 3 1HIIUMH HOPMaMH IpaBa, 110 HE TapaHTy€e CTA0IILHOCTI BITHECEHHS THX
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Yy IHIIMX KaTeropil cropiB A0 MiABIAOMYHMX TPETEHCHKUM cyaaMm. ScKkpaBuM
OPUKIAIOM y [OMY € Tpo0sieMa BCTAHOBICHHS MEX apOiTpabenbHOCTI MUBLIBHO-
npaBoBux crnopiB y Pociiicekiit ®denepamii, ne denepanpHuMm 3akoHOM «IIpo
TpeTerichbKi cyau B Pociiickkiit Denepallii» 3aKkpiriieHo JIUIIE 3arajibHy HOpMY, 1110 Ha
PO3IJISIT TPETEUCHKOTO CY/ly MOXe OyTH Tepe/laHo OyAb-sSKUM CIIip, 110 BUIUIMBAE 13
[UBUTAHUX  TPABOBIJHOCHH, SKIIO 1HIIE HE 3aKkpiieHo  (enepaTbHUM
3aKOHOJIJABCTBOM, Y 3B’SI3KYy 3 UMM CHOpPH II0JI0 HEPYXOMOro MaiiHa MOCTYIOBO
BUTICHSIJTUCS CYJOBOIO MPAKTHUKOIO 3 peIITH apOiTpabelbHUX CIIOPiB, IO HA JaHUM
yac NPU3BEJIO JO0 3aCTOCYBAHHS BHUKIIOYHOI KOMIETEHI] JEp)KaBHUX CYAIB Ha
PO3IJIsi/] CIIOPIB II0JI0 HEPYXOMOCTI.

BceranoBinoroun 3aradbHUM KpUTEp1d U1l BU3HAYEHHS I11]1B1IOMYOCTI CIPABU
TPETEUChKOMY CyJy, OJJHOYACHO MOXYThb BKa3yBaTHCS 1 MEBHI BHKIIOYEHHA. Tak,
[{uBuibHMM TpoLecyalbHUM KojekcoM [lonbiii cTopoHaM HaJaHO MOKIIUBICT,
SKIIO 1HIIE HE MepeadadeHo cCrelialbHUM HOPMAaTHUBHMM akTOM, IEpeAaTd o0
apOITpaxKy CIOpH, 110 CTOCYIOThCSI MAaHOBUX T4 HEMAlHOBUX INPaB, CTOCOBHO SIKUX
Mo’ke OyTH YKJIaJIeHO MUPOBY yrojay B JI€pKaBHOMY CY/1, 32 BUHATKOM CIIOPIB 11010
crsaruenHs  amiMeHtiB  (ct. 1157) [13]. lluBinbHMiIA nTpoECyadbHHH  KOICKC
Himeuunnu (§1030) mpeameToMm apOITpakKHOTO PpO3IISIAY BH3HAYAE OYIb-AKY
MalfHOBY BHUMOTY, a TaK0XX HEMailHOBy BHMMOTY, 3a $IKOIO CTOPOHH NPaBOMOYHI
YKJIAaCTH MHPOBY yrojny. JlaHa HOpMa He MOIIMPIOETHCS Ha MPABOBITHOCHUHH, OO0
AKUX 3aKOHOM OKpPEMO BCTAaHOBJIEHO HEMOJKJIMBICTH apOITPaXHOTO PO3IIISAY UM
MO>KJIMBICTh PO3IJISly 32 HAsIBHOCTI MEBHUX YMOB [5], A0 HUX, 30KpeMa, MOKHA
BIJIHECTU CHOPH 13 CIMEMHHMX BIAHOCHH, BIZHOCHH 13 PO3IpBaHHS LUIIOOY, BIAHOCHUH
II0JI0 OIMIKK HaJ MOBHOJITHIMHA 0COOAMH, CIIOPH IIOA0 HEPYXOMOCTI, 5IKI CTOCYIOTHCS
mpaBa BJIACHOCTI Ha HeEi, mpaBa NEPEBaXHOI KYIIBI, BCTAHOBICHHS YW 3HATTSA
00TsDKEHb, MOALTY Ta PO3MEKyBaHHS (CIUILHOT) BIACHOCTI, CIIOPH, SIKI BUHUKAIOTH 13
BIJIHOCHH 3€MEJIBHOTO CEpBITYTY, a TaKOX CIOpU Mpo 3axucT BosomiHHs [103,
c. 230].

Tak camo 1 cT. c1. 1, 6 3akony Ykpaiau «[Ipo TpeTeiichki Cyau» BU3HAYAIOThH
M1BIIOMYICTh CIIPaB TPETEHCHKUM CyJlaM BUXOJISTYH SIK 31 BCTAHOBJICHHS 3araJIbHOTO

KpUTEpito  («Cmopu, 10 BUIUIMBAIOTH 3 IUBUIBHUX Ta TOCHOJAPCHKHUX



112

NPaBOBIAHOCHHY»), TaK 1 Mependadaroud 3HAYHUMA MEpeliK CIOpiB, BHUKIIOYCHUX 3
KOMIIETEHIIT TpeTeiicbkux cyaiB. OOpaHHS 3aKOHOAABIIEM 3MIMIAHOI MOJENI
BCTAHOBJICHHSI TMIJIBIIOMYMX TPETEHCHKUM CyJaM KaTeropii cmopiB Mae€ CBOi
nepeBaru: 3 OAHOro OOKy JO3BOJISIE HAWIIMPIIE OXOMUTH YC€ PIZHOMAHITTA
MO>KJIMBUX LIMBUIBHO- Ta TOCHOJAPCHKO-TIPABOBUX BITHOCHHHM, & OKPEMI BUKIIFOUECHHS
KOHKPETHUX KaTeropiii cropiB 0OYMOBJICHI OCOOJMBHUM TMOPSJIKOM 3aXHCTy IIpaB y
BIINOBIHINA cdepl. ONHAK 3aHAATO UIMPOKHM Mepeiik BUKIIOYEHB, 3aKpIMJICHUN Y
cT. 6 3aKoHYy, Ma€ CBOI HENOJIKU: (PAKTUYHO TPETEUCHKUN CyH YCYBAETHCS Bijl
pO3IJIAly 3HAYHOI KUIBKOCTI MOXJIMBUX CIIOpIB, IO HIBEIIOE PO3YMIHHS
TPETEUCHKOTO  PO3MIIANY y AKOCTI peajbHOi  alnbTePHATHBH  JEP>KABHOMY
CYyJIOYMHCTBY, a TaKOX CTaBUTb IiJ MUTAHHS B3araji JOLUIBHICTh ICHYBaHHS Ta
JUSTIBHOCTI TPETEUChKUX CYJIB. 3 YCIX BHUKIIOUEHHUX KaTeropii crnopis, L0 HE
M1JBIIOMY1 TPETEUCHKOTO CYy, OKPEMO CIIiJI 3yIIMHUTHCS Ha JAESIKUX 3 HUX, OCKUIbKU
OYEBUHO, 1110 CIIPAaBU y CIOpax MpO BU3HAHHS HEIIMCHUMU HOPMATHUBHO-IIPABOBHUX
aKTIB Ta y CIIOpax, MOB’SA3aHUX 3 JIEP>KaBHOIO TAEMHUIIEIO, K1 BIIOBIIHO J0 3aKOHY
OiJIATal0Th BUPIIICHHIO BUKIIOYHO CyAAaMM 3arajbHOi IOpUCIUKLIL (30KpeMa
aaminictpatuBHUMHU) abo Konctutymiiaum CynoMm YkpaiHu, HE € aHl IHUBUIBHO-
OpaBOBMMHM, aHI  TOCHOJApPCHKO-TIPAaBOBUMH, TOMY  BCTAHOBJIEHHS  iXHBOI
HEIBIIOMYOCTI TPETEHChKOMY CyAy HE BHKJIMKae 3ayBakeHb. CrpaBu Mpo
BCTAHOBJIEHHSI (DaKTiB, L0 MAalOTh IOPUJIMYHE 3HAYECHHS, 3a CBOEI CYTTIO €
Oe3cnipHUMU (BJAaCHE HE MICTSTh CHOPY IPO MPaBO) Ta BUPILIYIOTHCS B MOPSIAKY
okpemoro npoBamkeHHs 3a [{ITIK Ykpainu, BHACIII0K 4OT0 HEMOKIIMBE 3BEPHEHHS 3
MO30BOM JI0 TPETEWCHKOTO Cyay, IO JO0JAaTKOBO 3akpimieHo 1 y cT. 235
HITK Ykpainu. CopaBu, y sSKMX Xo4a O OJHa 13 CTOPIH CHOPY € HEPE3UJACHTOM
VYkpainu, HemiaBIIOMYl TPETEHCHKOMY CyIy B CHIJIy BCTaHOBJIEHOI IiJBIJOMYOCTI
JAHOT KaTeropiil CrmopiB JACp)KAaBHUM CyJaM YU MIKHApOAHOMY KOMEPIIHHOMY
apOitpaxy. [llomo pemTu HemiaBiIOMYNX KaTEeropiid CHOpIB y HAYKOBIW JiTepaTypil
TPUBAIOTHh AUCKYCIi (CIpaBeIMBO 3a3HAYMTH, IO TaKi TUCKYCIi IIOJ0 TEPerysay
Mex apOiTpabebHOCTI CIIOPIB XapaKTepHI HE TIIBKU JUTsl YKpaiHu).

Bapto Takox 3a3HauMTH, 10 KOMIIETEHI[S TPETEHCHKUX CYIIB Ha PO3TIIS

MEBHUX KaTeropiil cropiB Mo)ke OyTHM BCTAHOBJIEHA HE TIIbKM HAa 3aKOHOAABUOMY
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piBHI. J{esKi MOCTIIHO Ai104i CyaH, 00MpaIOTh HAMpSAM Ha CHeliali3alliio y BUPIIICHH]
cnopiB B okpemiii cdepi. Hampuknax, Permamentom IlocTiiiHO airodoro
TpeTerichbkoro cyay npu BceykpaiHCcekiii rpomajichkkiii opranizamii «dDyHnarris
MEJUYHOTO MpaBa Ta O10€THKU YKpaiHW» BCTAHOBJIEHO, IO TPETEHCHKUM CyJ] MOXKeE
posrasgatd  Oyab-SKUH CIip MK CcTopoHaMH ((PI3MYHUMH Ta HOPUIUIHUMU
oco0aMM), SIKUM BUHHUKAE 3 TIPABOBIIHOCUH Y cepl OXOPOHH 3J0POB’S IOTOBIPHOTO 1
M03aJJ0OTOBIPHOTO XapaKTepy Ta BITHECEHUU O MOro KOMIETEHINT 3T1JIHO 3 YNHHUM
3aKOHOAABCTBOM YKkpainu Ta [lonoxennsm npo Tpereiicekuii cyx [156]. CTBOpeHHS
B NOJAJbUIOMY TaKWX CIELIaI30BaHUX TPETEHChKUX CYAIB OJHO3HAYHO €
MO3UTUBHUM SIBUILEM, OCKUIBKM CHPUSIIO O BHUPIIMICHHIO TIEBHUX MpoOsiemM
TPETEUCHKOTO CYJOYMHCTBA, IO MPsIMO HE TOB’A3aHI 3 SKICTIO 3aKOHOJABYOTO
pEryJIIOBAHHS, HAIPUKJIAJ, 00 MIJBHUILEHHS JOBIPH yYaCHHUKIB IPABOBIAHOCHH Y
NEeBHIM cdepl O TPEeTeMChbKOro Cyay, a TaKOX IJIBUIIEHHS SKOCTI CaMOro
TPETEHCHKOTO PO3IIISAY CIIOPIB Y 00paHiil cdepi.

Ha tenepimHiit 9ac neprkaBHa MOJIITUKA OJHUM 13 CBOIX 3aBJIaHh Ma€ Ha MeETI
IPOBEJCHHS CYJ0BOi pedopMU LUIAXOM BTUIEHHS Y KUTTS mojioxeHb Crparerii
pedopMyBaHHS CYI0yCTPOIO, CYJOUYMHCTBA Ta CyYMDKHHMX TPABOBUX 1HCTUTYTIB Ha
2015-2020 pokwu, cxBanenoi Yka3zom Ilpesunenta Ykpaiau Big 20 TpaBus 2015 poky
Ne276/2015, axa nependavae miABUIICHHS €PEKTUBHOCTI MTPABOCY/IJS Ta ONTHUMI3aIis
MOBHOBAXEHb CYJIB PI3HUX IOPUCAMKUIA HUISIXOM, B TOMY YHCIl, PO3IMIMPEHHS
Croco0iB  aJIbTEpPHATUBHOIO (M03aCyJOBOr0) BPETYJIIOBaHHS CIIOPIB, 30Kpema,
IUIIXOM MPAKTUYHOI'O BIPOBAHKEHHS I1HCTUTYTY Meaialii 1 MOCepeAHMIITBA, a
BIJIHOCHO TPETEHCHKOI0 PO3IIISAAY — PO3LIMPEHHS MEPENiKy KaTeropiil crpas, sKi
MOXKYTh BHUPIIIYBAaTUCS TPETEUCHKUMH CYIIIMU a00 pO3MIIANATUCS CYAaMH Y
CIIpPOIICHOMY TpoBakeHHI Tomo [149]. Sk BUIAETbCS, OCHOBHHUM HAIPSIMOM
PO3IIMPEHHsS] KOMIIETEHI[IT TPETeMChbKUX CY[iB, B TMepUIy 4Yepry, MOBUHHO CTaTH
MOIIMPEHHS TIABIIOMYOCTI Ha Takl KaTeropii CmopiB SK 1HIWBIAyaldbHI TPYAOBI
CHOpH; CIOpU INOAO 3aXMCTy IMpaB CIOXHBAiB; CIOPH, IO BUIUIMBAIOTH 3
KOPIOPATUBHUX TPABOBITHOCHH, OCKUTHKM BHKIIOYEHHS JaHUX KaTeropii CIopiB 3
nepesiky MIABIIOMYUX TPETEHChKOMY CyAYy TIUIbKA 3 MIPKyBaHb HEIOIYIIEHHS

YUCJICHHUX 3JI0B)KMBaHb HE € JOCTaTHO apryMEHTOBAHHMM: JIepKaBa, 110 JCKIIapye
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CIPSIMOBAHICTh Ha MOOYIOBY TPOMAASIHCHKOTO CYCHiJIbCTBA, HABIAKKW TOBHUHHA
rapaHTyBaTH SIKOMOTA MIMPIIMKA CHEKTP MOXJIMBOCTEH Al BUOOPY e(hEeKTHBHOTO
croco0y 3aXKMCTy MOPYIICHOTO MpaBa. A HEIONMYIIEHHS 3JI0BKUBaHb y TPETEHCHKOMY
O3Sl TTOBUHHO B1IOYBATHCS HE NUIIXOM 3BY)KEHHS IEpeiKy apOiTpadelbHHX
KaTeropil CropiB, a IUIIXOM MOCHJICHHS JEP>KABHOTO KOHTPOIIO 32 TPETEUCHKUM
pPO3TJISI0M, B TOMY YHCIHI 1 MiJI 9YaC OCKapKEHHS PIIIEHb TPETEHCHhKUX CYIIB Ta iX
3BEpHEHHS 10 IPUMYCOBOI'O BUKOHAHHS.

[lepmr HIk pO3TASAATH MOXKIIMBICTh PO3TIISAY TPYAOBHUX CIIOPIB TPETEHCHKUMU
CyJlaM{, HEOOX1/IHO BU3HAYUTHCh, 1110 XK SBJIIE COOOKO KATEropist «TPYAOBHM CHIp».
Ha naHuii yac aHi YMHHUM 3aKOHOJABCTBOM, aHl MPOEKTOM TpyaoBOro KOAECKCY
Ykpainu He 3aKpiIUICHO JIETAIBHOTO BU3HAYEHHS TPYAOBOTO criopy, ogHak B Kogekci
3aKOHIB TIPO TMpamo YKpaiHW 3HAWIIOB 3aKpIJIEHHS NOPSJOK BHUPIIIECHHS
IHAUBIAYyAJIbHUX TPYAOBHX crnopiB. B Toil ke uac, mpoekT TpyaoBOro KoJIEKCy
VYkpainu y cT.379 MICTUTh BU3HAYEHHS 1HJUBIIYyAJIBHOTO TPYJIOBOTO CIOPY, Iij
SKUM PO3YMIETHCS TPYJOBHUHM CIIp MIX MPAI[iBHUKOM 1 poOOTOAABIEM, 1110 BUHUKAE
IpU 31MCHEHH] TPYJOBUX BIJHOCHH, 2 B OKPEMHUX BHUIAJKAX JO iX MOYaTKy a0o Mmicis
ix mnpunuHeHHa. IIlpenMeroM  IHIWMBIAYaldbHOTO TPYAOBOTO  CIOPY JIaHUU
3aKOHOINPOEKT BU3HAYA€ TUTAHHS YKJIQJACHHS, 3MIHU, NPUIHHEHHS TPYAOBOTO
JIOTOBOPY, BCTAHOBJIEHHs 200 3MIHM YMOB TIpaili, OTUIaTH Mpalli, BUKOHAHHS BUMOT
TPYAOBOTO 3aKOHOAABCTBA, yroj, KOJEKTHBHOTO YU TPYIOBOTO JIOTOBOPY, IHIIHX
BUMOT TpaIliBHUKOM a00 poOOTOIaBIIEM 111010 MOPYIIEHHS X mpas.[151].

3aKOHOMPOEKT y CT. 343 MICTUTH 1 TMOHATTSA KOJEKTUBHOIO TPYJIOBOIO CIIOPY
(koH(DJIIIKTY), XOua BHM3HAYCHHS WOMY HE HajJa€, 3aJUIIAIOUM 1€ TUTaHHS, K 1
NUTaHHS NOPAAKY (DYHKIIOHYBAaHHS CUCTEMHU 3aXOJIB MO BUPIMICHHIO KOJEKTUBHHUX
TPYJIOBUX CTOPIB (KOH(IIIKTIB), HA BPETYJIIOBAHHS CIEIlaJbHUM 3aKOHOM: Ha JTaHUU
yac 1ne 3akoH Ykpainu «IIpo mopsgok BUPIIEHHS KOJEKTUBHUX TPYAOBHUX CIOPIB
(xoHbmikTiB)» Big 3 Oepe3ns 1998 poky Nel37/98-BP, sikum BHU3HAYEHO MOHSTTS
KOJIEKTUBHOTO TPYIOBOTO CIOPY (KOH(IIIKTY) — 1€ PO301KHOCTI, 1110 BUHUKIU MIX
CTOPOHAMH COIIaIbHO-TPYIOBUX BIHOCHH, ITOJI0: BCTAHOBJICHHSI HOBUX 200 3MIHU
ICHYIOUHX COLIIaJIbHO-€KOHOMIYHUX YMOB Ipalll Ta BUPOOHUYOTO NOOYTY; YKIaIeHHS

Yyd 3MIHM KOJIEKTHBHOTO A0OroBOpYy, yroav,; BHUKOHAaHHS KOJCKTHUBHOI'O JOTOBOpPY,
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yroau abo OKpEeMHX iX TMOJIOKEHb; HEBUKOHAHHS BUMOT 3aKOHOJIABCTBA TPO MPAITIO
[146]. ToOTO icHye 3aKOHOMABYMI TOJIJ TPYIOBUX CIOPIB HA IHIUBIAYyadbHI Ta
KOJIGKTUBHI, MPU YOMY KOJEKTHBHI TPYJOBI CIIOPH BIAMOBIAHO SIK JI0 3TajlaHOTO
3aKOHY, Tak 1 N0 TpoeKTy TpyaoBOro Koiekcy YKpaiHd, HE BIIMEXOBaHI BiJl
KOJIGKTUBHUX TPYI0BUX KOH(JIIKTIB.

[IpoanamnizyBaBi OCHOBHI MOJIOKEHHS CT. ¢T. 221-230 Koaekcy 3aKoHIB Mpo
npaio YKpaiHM II0OAO YTBOPEHHS 1 TOPSAIKY pO3IJIALY CIHOpPIB KOMICIEIO 10
TpynoBux crnopax (naiai — KTC), MOKIIMBO BU3SHAUYUTH CIIUJIbHI PUCH 3 TPETEHCHKUM
PO3MIISAOM, SIKI MOJATal0Th Y HACTYMHOMY: 1) SIBJISIIOTH COOOIO PO3TJIsi] CHOPY, IO
MPOBOJIUTHCS OKPEMHM OpPTaHOM, 3aly9CHHM JI0 BHPIMIEHHS TPYAOBHX CIIOPIB;
2) popmyBanHs niepcoHanbHOro ckiany KTC 3aificCHIOETBCS CTOpOHAMU, TIPU YOMY
pOOITHUKIB TMOBUHHO OYTH HE MEHILIE MOJIOBUHM 1i CKJIaay, IO MOAIOHO [0
dbopmyBaHHs ckiany Tpereiicskoro cyay ad hoc; 3) pimenns KTC Ta Tpereiickkoro
Cylly MOXYTh OyTH BHUKOHaHI Yy IPUMYCOBOMY IMOPSAKY, X0oua cami mo coli 1 HE €
BUKOHABYMMH JOKYMEHTAaMHU: Yy pa3l HEBUKOHAHHS Yy BCTAHOBIEHUU CTPOK
BJIACHUKOM a00 yMOBHOBaXeHHMM HUM opraHoMm pimeHHs KTC mnpaiiBHUKOBI
KOMICI€IO TI0 TPYAOBUX CIOpPax BUIAETHCS IMOCBIAYCHHS, SIKE MAa€ CUIy BUKOHABYOTO
JIOKyMEHTa, B TOM 4Yac SIK NMPUMYCOBE BUKOHAHHS PIIIEHHS TPETEUCHKOTO CYIy
3a0e3Meuy€eThCS MOKJIMBICTIO BHJaul JIEPKABHUM CYJIOM BHKOHABYOTO JIUCTA HA
MPUMYCOBE BUKOHAHHS PIIICHHS TPETEHCHKOTO CYY.

TakoXx MOXJIMBO BCTAaHOBUTHM ¥ TEBHI BIAMIHHOCTI BiJl TPETEHCHKOTO
posrisigy: 1) KTC cTtBoproeTbcsi Ha TOCTIHHIM OCHOBI 3arajilbHUMHU 300pamu
(koH(EepeHIIi€r) TPYIOBOTO KOJIEKTUBY MIANPUEMCTBA, YCTAaHOBH, OpTaHi3ailii, 4u
KOJIGKTUBOM 1X 1LI€XIB Ta MIAPO3/LIiB 3 YUCIOM MPALIOIOUUX HE MEHII K 15 4oJioBiK
Ta PO3MISLAE CIOPH OE3MOCEPEeIHbO TOTO MIAMPUEMCTBA YW MIAPO3ALTY, A€ ii
CTBOPEHO, TOAl fAK TPETEHUChbKI CyIW MOXYTh CTBOPIOBATHCS MJIi BUPIIICHHS
KOHKPETHOTO CIIOpPY, & CTBOPEHI Ha TOCTIMHIA OCHOBI MPHU MEBHUX OpraHi3aIlisax —
YIOBHOB&)XEHI PO3MIISIIATA CIOPU 1HINUX OCIO, 10 3BEPTAIOTHCA 32 TPETEHCHKUM
3aXUCTOM; 2) PI3HATHCS BHUMOTH J0 TPETEHCHKHUX CY/AJIB (BHUINA IOPUAMYHA OCBITa
0JTHOOCOOOBOTO TPETEUCHKOTO CYJII MOCTIHHO JII0YOTO TPETEUCHKOTO Cyay, YU X0ua

0 oaHOrO 3 CYIJIB MpU KoJieriaibHoMy po3risiai) M uieHa KTC, no sxux neBHUX



116

BUMOT He BHUCYBaeThes; 3) dopmyBanHs KTC 3 uncna poOIiTHUKIB (AKMX MOBHHHO
OyTM HE MEHIIE MOJOBUHU ii CKJIaay) 3 OJHOrO OOKYy IOBHUHHO TapaHTyBaTH
CIOpPSIMOBAHICTh Ha 3aXWUCT TMpaB caMme TMpalliBHUKA, OJHAK OpraHizaiiiHa Ta
MartepiajibHa 3ajexHIcTh poOiTHUKIB-uieHIB KTC Bix poboToaasiisi, opraHizaiiifHo-
TexHiuHe 3a0e3neueHHs AisiibHOCTI KTC poboTomaBiieM CTaBisATh 1] CYMHIB TTOBHY
HE3aJIEKHICTh JIaHOTO OpraHy. B cBOIO uepry, HE3aJeKHICTh TPETEHChKUX CYIIIB €
OJTHUM 13 TMPHUHIUIIB TPETEUCHKOTO pO3TJsAy, L0 3a0e3MeUyeThbCcsl TaKOXK 1
MOXJIMBICTIO BIJIBOJY TPETEHCHKOTO CYJI1; 4) MPUHIIMIIOBA BIIMIHHICTD Y MOPSJIKY
3BepHeHHs 10 KTC, ska € mnepBMHHUM OpraHOM BHpPILIEHHS I1HAMBIAYaJIbHOTO
TPYJOBOTO CIOPY (32 BUHATKOM CIIOpiB, ependadeHux ct. 232 Kojekcy 3aKoHIB Mpo
npamo  YKpaiHu), Ta J0 TPETEHChKOro Ccyay, SKUH (AKTUYHO € €IUHUM
IOPUCAUKIIMHUM OpPraHOM, YIOBHOBO)XEHUM Ha MIACTaBl TPETEUCHKOI Yrojau
BipuryBaTH cip; 5) 3sepHeHHs ocoou 10 KTC He nmo30asiise i mpaBa y pasi HE3roau
3 BUHECEHHUM PILICHHSIM 3BEPHYTUCA 3@ 3aXUCTOM IOPYIIEHOIO IpaBa J0 CyAy, 110
BUKJTFOUCHO IS TPETEUChKOTO po3risiny [87].

Takum uyMHOM, pO3IVIAJ I1HAMBIAYAJIBHOIO TPYAOBOIO CIOPY KOMICIEIO IO
TPYJIOBUX CIOpax sBIsE€ €000 cnocid (akyIbTaTUBHOTO aJbTEPHATHBHOTO
BUPIIIEHHS CIOPIB IOPUCIUKIIIHHUM OPraHoM 3 3aly4eHHSIM HE3aJIeKHUX OcCi0,
METOIO SIKOTO € BUPIIIEHHS CIOPY IIJISTXOM BHHECEHHS 000B’S3KOBOTO PIIICHHS, 11O
MOXe OyTH BHUKOHAaHO y NMpUMYycCOBOMY mopsanaky. Came uepe3 MOJIOHICTh JAHOIO
IOPUCIUKIIMHOTO OpraHy JO0 TPETEeHChKOro CyAy WOro 1HOAI 1MEHYIOTh
kiBaziapOiTpaxkauMm [98, c. 165]. HasgBHICTh BiAMIHHOCTEW TPETEUCHKOTO PO3TIISALY
BiJ1 po3rany cnopiB KTC He 3aBxAu CBITYUTH MPO MEpEeBaru OCTaHHBOI: MPHU BCIX
CXOXHUX pHCaX, TPETEHCHKUI PO3IJIs] rapaHTye CTOpOHAM OUTbII KBali(hiKOBaHUH Ta
HE3JIKHUN PO3TIIS] CIOPY, OCTATOYHICTH PINIECHHS, @ MOXJIUBICTh 3BEPHEHHS 10
NOCTIHHO JII0YOr0 TPETEHCHKOTO CyAy UM CTBOPEHHS TPETEMCHKOro Cymay s
PO3IIIAy KOHKPETHOTO CIIOPY HE 3aJICKUTh BiJl KUTBKOCTI POOITHUKIB — JO TaKOTO
CTI0CcO0y 1M03acyI0BOTO BUPIIICHHS CIIOPY MOXKYTh BAATHUCS 1 HEBEJIMKI M AMPUEMCTBA
3 YUCJIOM TPAIIOI0YMX MEHIIE T’ ITHAAISATH 0CiO.

BiaMmiHHICTIO y 3aKOHOAABYOMY PpETYJIOBAaHHI PO3TIIALY 1HAWBIAYaTbHUX

TPYJOBUX CIOpIB KOMICI€0 3 TPYAOBUX CHOpIB BIAMNOBIAHO [0 TEKCTY
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JOOTPAIlbOBAHOTO TPOEKTy TpymoBoro kojekcy Ykpainm (mami — Ilpoekr), €
HACTYITHI TIOJIO’KCHHS

1) sax BumumBae 3 Ha3Bu [naBu 2 «lIpumupHi nporeaypu 3 po3TIsgy
IHIUBIIYaIbHUX TPYyJIoBUX criopiB» Kuuru 9 «IHauBigyajibHI TPYAOBI CIOPH» Ta
noynoxkenb cT. 382 Ilpoekty, KTC mneperBoproloTbCS Ha MPUMUPHUN OpraH, SIKHii
MOKE YTBOPIOBATHCS 3 METOI0 BPETYJIIOBAHHS I1HAMBIAYaTbHUX TPYIOBUX CIOpPIB
[UIIXOM TMOIIYKY B3a€EMONPUUHATHUX PIMICHb 1 TPUMHUPEHHSI CTOPIH TaKUX CIOPIB.
ToOTO MISIBHICTS TAKMX KOMICIM HAOIMKAETHCS 10 TOCEPEHUIITBA;

2) Ha BIAMIHY BIJl YMHHOrO 3akoHOJaBcTBa, 1¢ KTC oOupaeThcs 3araibHUMH
300paMu  (KOH(EpEHIII€I0) TPYAOBOTO KOJICKTUBY MIANPUEMCTBA, YCTAHOBH,
oprasizailii (To0To 6e3 ydacTti poboToaBIls, a KiabKicTh poOiTHUKIB Y KTC noBuHHa
OyTH HE MEHILE MOJIOBUHH ii CKJIaay), 3aKOHOIPOEKTOM 3alIPOIIOHOBAHO YTBOPEHHS
KTC Tta Bu3HaueHHs ii KUIBKICHOTO CKJIQJly 3a MOTO/DKEHHSM MK poOOTONaBUEM 1
BUOOpPHMM OpraHoM TEpPBUHHOI TpodcmiikoBoi opraHizamii (mpodCriaIKoBUM
MPEICTaBHUKOM) 32 YMOBH BKJIFOUEHHS JIO CKJIaAy PIBHOI KUIBKOCTI MPECTAaBHUKIB
BiJl poOOTOaBIIA Ta MPAIIBHUKIB (TOOTO 1€ 3aBXKau Oyje MapHa KUIbKICTh YJICHIB
KTC);

3) 3aciganns KTC Hapasi € mpaBOMOYHHUM, SIKIIIO HA HbOMY MPHUCYTHI HE
MEHIIIE JBOX TPETHUH oOpaHuX M0 1ii CcKiIaxy wWieHiB, Toal sk [Ipoektom
nepen0ayaeThCcsl «IPABOMOXKHICTEY» 3aClJaHHs, SKIIO HA HbOMY MPUCYTHI HE MEHILE
MOJIOBUHU MIPEACTAaBHUKIB, sIKI BXOJATH 110 ckiiany KTC Bia KoKHOI 31 CTOPiH;

4) 3a ynHHUM 3akoHOonaBcTBOM KTC mpuiimae pimeHHs OUIBIIICTIO TONOCIB 11
YJIeHIB, IPUCYTHIX Ha 3acijiaHHi, Toal sk 3a IIpoexkrom pimenns KTC npuiimaerbes
3a 3roJI0K0 MIX MpEeACTaBHUKaMU poOOTOIaBIs Ta MPaLIBHUKIB, K1 OEpYTh y4acThb Yy
il 3acimaHHl, a y pa3l HE3roau Xouya O OJHOTO 3 YICHIB KOMICIT 3 pIIlIEHHSM, IO
MPOTIOHYETHCS 10 IPUHHSTTS, BOHO BBOKAECTHCSI HEPUUHSITHM;

5) y pasi Hesroau 3 pimenasM KTC npamiBHuK, BJacHUK a00 YIOBHOBaKEHUI
HUM OpraH MOXXYThb OCKapKHTH HOTro 10 cyay, ToAl sik I[IpoeKT BCTaHOBIIOE TaKy
MO>KJIMBICTh JIUIIIE IS TIparfiBHUKa. He3po3yMinum 3aiuinaeTbes MUTaHHS, SKUM K
YUHOM Y pa3i npuitHATTS [Ipoekty OyayTh pO3TIsaaTUCS NEPKABHUM CYJIOM CIIPaBH

mo0 ockapxkeHHst pimeHHs KTC. Skmo 3a Mery maHoro oprany Oyio oOpaHo
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BUHECEHHS B3a€EMONPUNHATHUX PIlIeHb 1 MPUMUPEHHS CTOPIH, TO OYEBUAHO, IO
JOCATTH IHOTO MOYKHA JIMIIE MUIAXOM B3a€EMHUX TIOCTYNOK, a OT)KE BHUHECEHE
pillieHHs, 37e0uIblIoro, OyJe 3acCHOBaHE HE Ha THX TapaHTIfAX, IO MepeadayeHi
TPYJOBUM 3aKOHOJABCTBOM, a Ha TOMY KOHCEHCycCi (IpH 4OMYy OAHOCTalHOMY),
sakoro nocsriu wienn KTC, a omke Take pillieHHS OJIHO3HAYHO Oyje CKacoBaHe
CyJIOM;

6) 4MHHE 3aKOHOJIABCTBO PETJIAMEHTYE CTPOKHU JI0OPOBUILHOTO BUKOHAHHS
pimienHss KTC Ta BCTaHOBIIIOE MOKIUBICTH 3BepHEHHs mpainiBHuka a0 KTC 3a
MOCBITYEHHSM, 10 MA€ CHUJIY BUKOHABYOTO JOKYMEHTa Ta MOXE OyTH BUKOHAHO Y
npuMycoBoMy mopsiaky. IIpoekroMm ke Bu3zHaueHo, mo xouda pimeHHs KTC 1 €
00OB’SI3KOBUM ISl CTOPIH 1HAMBIAYaJbHOTO TPYIOBOIO CIOPY, BCE X MiIsrae
JTOOPOBUILHOMY BHUKOHAHHIO y CTPOK, BU3HAUYEHUH pilIeHHSIM. TOOTO MOKIJIMBOCTI
PUMYCOBOTO BUKOHAHHS HE Tiepe0ayeHo;

7) KomexcoM 3aKkoHIB Mpo Mpaio YKpaiHd BCTAHOBJCHO TMEPEIiK TPYIAOBUX
CIIOpIB, BUPIIICHHS SKUX € BUKIIOYHOI KOMIIETEHIIIEIO CYIy, TOAl SIK 32 PEIITOI0
cnopiB KTC y pas3i ii cTBOpeHHSI MOk€ OYTH NMEPBUHHUM OPTaHOM, IO PO3IJILIA€
crip. [Ipoekt, B CBOIO 4epry, BUXOAUTH 3 TOTO, 10 OyAb-SKUA TPYJOBUHN CITIp MOXKE
OyTH pO3TJIAHYTUH CynoM (TIpH IIbOMY HE BKAa3aHO MEPENiK TPYIOBUX CIOPIB, fAKi
MOXXYTb pO3TJIsiaTucs BUKIIOYHO cyaamu), a KTC 3anyyaeTscs 10 BUPIIICHHS CIIOPY
y pasi 1l YTBOpEHHs JiuIile 3a OakaHHsAM MpaiiBHUKa. ToO6To BOauaerhes, mo KTC
3MOXYTh PO3MNIAAaTH Oyab-sIKI 1HAMBIAYalbHI TPYAOBI cHopu 0€3 KOAHHUX
BUKITIOUECHb.

3 ornsany Ha Taki gkicHl BigMiHHOCTI Mozenit KTC 3a Ilpoekrom Tpymosoro
KOJIEKCY YKpaiHW B)KE€ BIJICYTHI MiJCTaBM BBAXKATH ii KBa3lapOITpaKHUM OPraHOM,
OCKIJTbKM B OCHOBY TIOKJQJCHO METy BUHECEHHS B3a€EMOIPUUHSATHUX PIIICHb 1
npuMHUpeHHs cTopid. O HAK, 30CePeHKYIOUNCh HA YUHHOMY 3aKOHOJIaBCTBI, 3 OTJISIY
Ha ICHYBaHHS TaKOro KBa3iapOITpakKHOTO OpraHy, SIKHM MO CyTi SBsie cOO0K0 crocio
QTBTEPHATUBHOTO T03aCy/IOBOTO BHPIMIEHHS CIOPIB, BHUIAETHCA MOXKJIMBUM
BCTAaHOBUTU apOITPaOENbHICTh 1HAUBIAYATbHUX TPYIOBUX CIOPIB, BUKIIOUUBIIHA 3
KOMITETEHIII TPETeUChKUX CYIIB JIUIIIE Ti CIIOPH, SIK1 BIAMOBITHO 10 CT. 224 Koxekcy

3aKOHIB MPO Mpalo YKpaiHU MiAIsAraoTh 0€3MocepeIHbOMYy pO3IIISIAy Y Cy/lax M B
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IHIIOMY BHM3HAUE€HOMY 3aKOHOM MOPSAKY, Ta O€3CIHipHI BUMOTH CTOPIH TPYIOBHX
MPABOBIIHOCHH, IO MOXYTh OYyTH PO3IJISAHYTI BUKJIIOYHO B PaMKaxX HEMO30BHHUX
MPOBA/IKEHDb y JIEP>KaBHOMY Cy/Ii (HApHUKJIad, BUMOra Mpo CTSITHEHHsSI HApaXOBaHOI,
aJie He BUILIAYCHOI MPAIIBHUKOBI CYMH 3apO0ITHOT IJIaTH Y HAKa3HOMY ITPOBAJKEHHI1
gu (pakT HAJIEKHOCTI 0C001 TOKYMEHTA MPO TPYAOBHUH CTaX, SAKIIO iM’s, MO 6aThKOBI
Ta Mpi3BUIINE B HHOMY HE 30IraloThCsi 3 THMH, IO 3a3Ha4eHi B 11 macmopti abo B
CBIJIOIITBI IIPO HAPOJKEHHS — B OKPEMOMY IPOBA/DKEHHI) UM IHIIMM CIIOCOOOM,
nepeadauenum 3akoHoMm [38, c¢. 187-188]. IlocriliHo mirounii TpeTeHChKH Cy 1, ado
X Tperedcbkuil cyn ad hoc, TpeTeHChbKUMU CyAAsIMH SKOTO MOXYTh OYTH TaKOX
oOpaHi 1 MpaliBHUKKA JAHOTO MIAINPUEMCTBA, MOXYTh YCIIIIHO 3aMIHUTH COOOO
KTC, Tomy mnpomonyerbcs BuUKIacTh II. 6 4.1 cT.6 3akoHy VYkpaimm «IIpo
TPETEHChKKI CyAN», SKOIO IependadyeHa HeapOITpabeNbHICTh TPYAOBUX CHOpPIB Y
Takii pemakuii: «6) cnpas y cnopax, wjo SUHUKAIOMb 3 MPYOOSUX BIOHOCUH, OKPIM
IHOUBIOYANBLHUX MPYOOBUX CHOPIB, WO MONCYMb OYMU NPeOMemom po32i10y KOMICIT
no mpyoosux cnopax 8ionogiono 0o cmammi 224 Kooexcy 3axkouie npo npayio
Yxpainu,;». OnHoYacHoO 3 UM Mae OyTH BCTAaHOBJIEHO MPIOPUTETHICTh TPETEUCHKOTO
pO3IIIAY: y pa3l HasgsBHOCTI TPETEUCHKOI YroJu Ta MPH ICHYBaHHI Ha MiANPUEMCTBI
KTC, cnip mae OyTu BUpIMICHUIA TPETEUCHKUM CcynoM. [Ipu 11bOMy CTOpOHU CIIOPY
OTPUMAIOTh OCTATOYHE PIMIEHHS TPETEHCHKOrO CyAy, IO TMOBHHHO BIiJIMOBIJIATH
1HTEpecy JOOPOCOBICHOI CTOPOHHU Ha SIKHAWIIIBUILIE BUPILIEHHS CIIOPY.

Ilogo mnomUpeHHs KOMIIETEHLlI TpPETeUChbKUX CYyIIB HA  BUPIIICHHA
KOJICKTUBHUX TPYJOBHUX CIIOpIB, CIiJ 3a3HAYUTH, L0 JaHE MUTAHHS HEMOXIJIMBO
BUPIIUTH 0€3 TIPYHTOBHHUX 3MIH TpPYJAOBOIO 3aKOHOJABCTBA. 3a YHMHHOIO
pEeryJitoBaHHS KOJIGKTUBHI TPYJOBI CIOPHM HE BIIMEXKOBaHI Bl KOJEKTUBHUX
TPYIOBUX KOH(IIKTIB, 110 BUKJIIOYAE 3aCTOCYBAHHS JO JAHOI KAaTEeropiil MO30BHOI
dopMu 3axucTy, MpO MHIO CBLAYMTH MO3uLis kojerii cynaiB CymoBoi mamaTa y
UBUIbHUX cripaBax BepxoBuoro Cyny Ykpainm, Bukianena B Yxsami Big 07 TpaBHA
2009 poky y cmpaBi Ne6-22269cB08, B sikiii 3a3Ha4eHO, IO KOJEKTHUBHI TPYJIOBI
CIIOpH, Ha BIIMIHY BiJ] IHAUBIAYyaJbHUX, € CIIOPAMU HETIO30BHOTO MTPOBAKEHHS MIXK
HallMaHUMHU TIPAI[iBHUKAMH, TPYJOBUM KOJIEKTUBOM (MTPO(CIIIKOI0) 1 BIACHUKOM YU

YIOBHOBXXEHUM HUM OPTaHOM 13 MUTaHb: BCTAHOBJICHHSI HOBUX 200 3MIHM ICHYIOUUX
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COLI1aJIbHO-EKOHOMIUYHUX YMOB TIpalli Ta BUPOOHUYOTO MOOYTY; YKIAACHHS YU 3MiHU
KOJICKTUBHOTO JIOTOBOPY, YTOJAM; BUKOHAHHS KOJEKTUBHOTO JOTOBOPY, YroAau ado
OKpEeMHX iX MOJIOKEHb; HEBUKOHAHHS BHUMOT 3aKOHOJABCTBA Mpo Mpaifo. OCKIIbKU
P BUHUKHEHHI TPYJOBUX KOH(JIIKTIB MOPYIICHHS MpaB HEMae, a HIEThCS PO
3ITKHEHHS 1HTEPECIiB CTOpiH TPYAOBUX IIPAaBOBIAHOCHMH, TO B TakoMmy pasi
3aCTOCOBYETHCSI NPUMUPHO-TPETEHCHKUIM MOPSAOK iX BUPIIICHHS, MPaBOBUU
MEXaHI3M $KOro BH3HadeHO 3akoHOM Ykpainu «lIpo mopsAaok BupilIEHHS
KOJICKTUBHHUX TPYAOBHX CrOpiB (KoH(IIKTIB)» [162, c. 8-9].

Tak camo, gK 1 JepXKaBHOMY CYAY, TPETEHCHKOMY CyAy HE BIIACTHBE
BPEryJIIOBaHHS KOH(IIIKTIB: HOro MeTa, BKa3aHa y CT. cT. 2, 3 3akoHy Ykpainu «IIpo
TPETEUChKI CyAW», MOJSrae came y BHPINICHHI cropy mnpo mpaBo. Tomy s
BCTAHOBJIEHHsI apOITpaOenbHOCTI KOJEKTMBHUX TPYAOBHUX CIIOPIB, MEpII 3a BCE,
HEOOXiTHO BCTAHOBJICHHS PI3HOTO TMPABOBOTO PEXKUMY BHPIIICHHS TPYIOBHX
pPO301KHOCTEM: TPYyNOBI KOH(MIIKTH TIMOBUHHI BHPINIYBAaTUCS Y T103aCyJ0BOMY
MOPSIJIKY HUISIXOM TEPEroBOPiB, MPUMUPHUMH KOMICIAMH, a 3 MPUUHSTTIM 3aKOHY
Ipo Meiariio — 1 NUISIXOM Mejiallii, a TPyJOBl CIOPU — B 103aCylI0BOMY (B TOMY
YUCIl 1 TPETEHChKOMY) 4YH CYJIOBOMY TMOpPSAKY. Taki 3aKkoHOJaBYl 3MIHH
IPONOHYIOTHCS, Hanpukiaa, HoBoro Mojaemio BHUpIMIEHHS TPYJOBUX CIOpIB B
VYkpaini, po3pobnenoto ExcneptHoro rpymnoro IlIBeachko-ykpaiHCHKOTO MPOEKTY B
cdepi BUpILIEHHS TPYJIOBUX CHOPIB 13 3anyueHHsIM [1IBeIchKOro areHTCTBa 3 MUTaHb
peKOHCTPYKIii 1 po3BUTKY «SIDA» [114], omHak Ha TeMepiliHI 4Yac BOHU HE
3HAUILTM cBOTO BigoOpaxeHHs y [Ipoekti TpynoBoro koaekcy YKpaiHu.

BukitoueHHs 1HIIOT KaTeropii — CHOpiB MIOJA0 3aXHUCTy IMpaB CIOXHUBAYIB, y
TOMY YHCJI1 CHOXHBAyiB MOCIYTr OaHKy (KpPEOUTHOI CIIJIKM) — 3 KOMIIETCHI]
TPETEUCHKOTO CyAy TMOSICHIOBAJIOCS aBTOpPaMU  3aKOHOIMPOEKTY HaMaraHHsIM
3aXUCTUTU OUIbLI CIAOKy CTOPOHY CIIOKHBYMX IMPABOBIJHOCHUH BiJ HaB sS3yBaHHS
YMOB TPETEUCHKOTO 3aCTEPEKEHHS, MPU LbOMY OYJIO aKIIEHTOBAHO yBary came Ha
CTIIO’KMBAYaX MOCIYT OaHKY Ta KPEAUTHUX CIUIOK K HAHOUIBII MOMTUPEHIN KaTeropii
TpeTeichkux cripaB. OqHaK, 3a3Ha4E€HOT METHU JIaHi 3MIHU TaK 1 He gocsariu. [lepioro
OPUYUHOIO IIOMY € TOHM (akT, 110 3aKOHOJAaBEelb MOMUIKOBO Ta HEOOIPYHTOBAHO

BBa)Ka€ YTHUCKOM CJIaOKOi CTOpOHHU caM (paKT YKIJICHHS TPETEMChKOI yroaum 3i
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CIIOKMBA4YE€M 1 TOMAJBIINA PO3TIIAL CHOPY HEAEPKaBHUM OpPraHoM, a He
Oe3mocepeTHb0 CIociO YKIameHHS TPETEHChKOI yroauM — dacTilie Ie TPETeHChKe
3aCTEPEHKEHHS, 1[0 BKIIOYAETHCSA 10 TUIOBOTO J0roBopy. Taka mpoOiema BilacTUBa
HE TUIBKM MpHU YKIAJaHHI CIOXKWUBYMX JOTOBOPIB 3 OaHKaMH YU KpPEIUTHUMU
CIJIKAMH, a OTXKe MOTpeOy€e BUPIIICHHS HE 3 MO3UIIT BUKIIOUCHHS 3HAYHO1 KaTeropii
CHOpIB 3 KOMIIETEHIlT TPETEHCHKOro CyIy, a 3 TO3UIlli BPEryJIOBaHHS MOPAIKY
YKJIaJaHHs TPETEUChKUX YOl IUIIXOM HPUETHAHHS.

VY kpainax €C 3axucT crokuBayda 3a0e3MevyeTbes MOJ0KEHHIMHU J(UpeKTUBU
93/13/EEC npo HecnpaBeIauBl YMOBH Yy CHOXKMBUMX JoroBopax BiJ 05 kBitHs 1993
POKYy, SIKOIO TapaHTYIOTbCS MiHIMalbHI CTaHAApPTH 3aXUCTYy IMpaB CIOXUBAYIB:
BU3HAETHCA HECNPaBEUIMBOI0O yMOBa JIOTOBOPY, fAKa HE OOroBoproBaiacs
1HAMBITYaJIbHO, SIKIIO B MOPYIIEHHS BUMOTH TOOPOCOBICHOCTI TaKa yMOBa BUKJIMKAE
3HAYHY HEBIJIMOBIIHICTH B MpaBaxX Ta 00OOB’sI3KaX CTOPIH Ha MIKOIY CIOKHUBawy [6].
AHaJoriyHi 3a 3MICTOM HOpMa MicTuTbes 1 B €T. 18 3akony Ykpainu «lIpo 3axwuct
IpaB CIOKKUBayiB», OJIHAK B 3akoHOAaBCTBI €C 1IbOMY MUTAHHIO HA/IAHO JOJATKOBE
pEryJIoBaHHS: YMOBOIO, III0 HE 00TOBOPIOBAIACS 1HIUBIIyaIbHO, BBAXKAETHCS YMOBA,
BH3HAUYCHA 3a3/1aJIeTi/ib, @ TOMY CIIO)KMBa4 HE MIT' BIUIMHYTH Ha ii 3MiCT, 0COOJIMBO 3a
3a37aJIeTiIb CKIAJEHUM CTaHIapTHUM jaoroBopoMm (cT. 3). Jomatok ao upextuBu
MICTUTh TEpEeIiK YMOB, SIKI € HECHpPaBEeIJIUBUMH, CEpell SKUX, Ha BIJIMIHY BiJ
YKPaTHCHKOTO 3aKOHOJABCTBA, MPSIMO 3a3HAYEHO YMOBY, SKa Ma€ HaMip BUKIIOYUTH
YU 3aBaJUTH TIPaBy CIIOKMBA4a 3BEPHYTHUCS JO CyAYy UM 3aCTOCYBaTH OYIb-sSKHil
IHIIUKA 3aci0 IOPUIUYHOTO 3aXUCTY, OCOOJMBO BHUMOTH IIOAO Iepeaayl Cropy
BUKJIIOUYHO JI0 apOiTpaxky, HE MepeadadyeHoro MpaBoBUMHU HopMamu (1. «q»). Crifg
TaKOXX 3a3HAa4yuTH, 110 BigmoBigHOCTI 3 Jlomatkom XXXIX mo I'maBm 20 «3axuct
npaB cnoxkuBayiB» Po3ainy V «EkoHOMIUHE 1 raiy3eBe CHIBpPOOITHHULITBO» YTOAU
po acormiarito MK YKpaiHOw, 3 OAHIE] CTOpoHH, Ta €BporercbkuM (Coro30M,
€BpONEHCHKUM CITIBTOBAPUCTBOM 3 aTOMHOI €HEprii 1 IXHIMU JiepKaBaMHU-4JIeHAMHU, 3
iHI0i croponu (patudikoBano BepxosHoro Pagoro Ykpainu i3 3asB0t0 3aKOHOM Bij
16 Bepecus 2014 poky Nel678-VII) nonoxxenns ganoi Jupextusu 93/13/EEC matotb
OyTH BIpPOBa/DKEHI YKPATHOI MPOTATOM TPHOX POKIB 3 JaTh HAOpaHHS YWHHOCTI

iero Yromaoro mpo acomiamiro [190].
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[loBepratouncey 10 moJnokeHb 3akoHy Ykpainu «IIpo Tperelceki cyam»,
JIPYro0 TPUYUHOI, YOMY 3aKOHOJABYE BHUKIIOUCHHS CIIOKUBYUX CIIOPIB 3
KOMIIETEHIIIi TPETEHChKOTO CYly HE BUPIIIMIIO TPOOIEMH 3aXUCTY CIA0IIoi CTOPOHH,
Oyla MOXIIMBICTh PO3IIIALY TPETEHUChKUM CYJIOM CIOpPIB MDK MNPOAABISMU
(BUKOHABIISIMM, BHUpPOOHHMKaMH) Ta CIOXHMBa4aMH HE 3BaKaloud Ha TaKual
3aKOHOJJaBYMH MPUIUC. MOXKIIUMBICTD 1151 BUILJIMBAJIA 3 TOTO, 10 MOHSTTS CHOPY 100
3aXMCTy TMpaB CIOXUBAYiB 3aKOHOJIABUO HE BHU3HAYEHO, a TOMY, BPaXOBYIOUH
nosokeHHss c¢r. 16 LK Ykpainu (BigmoBiAHO 10 SKOI 3aXUCT IIpaB  0CoOOH
3MIACHIOETBCS B TOMY YHCIII IUISXOM IOJIAaHHS TO30BY JIO CyAy) Ta CT. 22 3aKkoHY
Ykpaian «IIpo 3axucT mpaB CHOKKMBadiB» (SKOIO BCTAHOBIJICHO, IO 3aXHCT IpaB
CIIO’KMBaviB, Iepe0aueHNX 3aKOHOIaBCTBOM, 3A1MCHIOETHCS CYJI0OM), CIIOPaMU 111010
3aXHCTy TPaB CHOKUBAYIB BBAKAINCS CIIOPH, Y SKUX MO3WBAYEM € CITOKMBAY, a HE
OyJb-IKWI CITip 32 y4acTIO CIIOKUBAyYa.

Cyau 3arajibHOi IOPUCAMKINI BHUMOTH TPO CTATHEHHS 3a00proBaHOCTI
(30Kpema, 3asBieHI OaHKaMM) JOBTMH 4Yac HE BU3HABAIM CIOPAMU IMOJO 3aXUCTY
MpaB CIOXKHUBAaiB, OCKUIbKM TIJCTaBaMU I0O30BY OYJI0 HEBUKOHAHHSA OOPKHUKOM
YMOB KPEIUTHOTO JOTOBOPY, TOOTO JOTOBIpHUX 3000B’si3aHb, SKI PETYIIOIOTHCS
HOPMAaMH IMBIJILHOTO 3aKOHOJABCTBA YKpaAiHU Ta HA SIKI HE PO3MOBCIOJIKYETHCS JIis
3akony Ykpainu «IIpo 3axucT npaB crioxkuBadiB». KpiM Toro, y Takux cropax 0aHk-
MO3MBaY HE € CIOKMBAadeM, a TOMY CYAW BBaXalld, M0 TPABOBUX MIACTAB IS
3aCTOCYBaHHSA [0 CHIpHUX NpaBoBiAHOCHH 1. 14 cT. 6 3akony VYkpainu «IIpo
TpeTeuchkiil cymm», 1 Ak Hacmigok m. 2 4.1 c1.389-10 LIIK Ykpainu, nemae
(Hanpukia;, Taka MO3MUIlisS BUCIIOBJICHA B YXBaji AmensiiiHoro cyay M. Kuesa Bif
03 Bepecus 2015 poky y nuumBuUIbHIA cmopaBi  Ne755/7189/15-i1 [199]).
[TpoananizyBaBmM CyAoBYy MpakTuky, llnenym Buioro cnermianizoBaHoro cyay
Ykpaian 3 po3riasay HUBUIBHUX 1 KpuMiHanbHUX crnpaB (gam — BCCY) y m. 5
[ToctanoBu «IIpo mpakTHKy 3acTOCYBaHHS CyJaMH 3aKOHOJIAaBCTBA MPU BHPIMIECHHI
CIIOpiB, IO BUHUKAIOTH 13 KPEAUTHUX MpaBoBimHOCHH» Bim 30 Oepe3ns 2012 poky
No5 Takox HazaB BiAMOBIIHE PO3’ICHEHHS, BKa3aBIIH, 110 OAHKHU y JaHUX CIIOpax HE
€ crnoxuBaueM [147], 3 4oro MokHa 3pOOUTH BHCHOBOK, IO 1 CIOPH, Y SKHX

Kpenutopu (y TOMy 4YucCiai OaHKW) BUCTYNAIOTh 13 MO30BaMH JI0 CIOXKHBAYiB IPO
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3aXUCT MpaB KPEIUTOPIB, HE BIIHOCIATHCS OO KaTeropii CHOpiB MpO 3aXHUCT MpaB
CIIO’KMBAYIB 1 HE BUKJIFOYCHI 3 KOMIIETEHIIT TpeTeHCchKuX cymiB. CamMe TOMy 3a BKe
VKJIQJIGHUMH TPETCHChKUMHU yroJlaMi OaHKIBChKI YCTaHOBH HE OyJau OOMEXKeHI y
npaBl 3BEpPHEHHSI [0 TPETEHCHKOrOo CyAy 3 I030BOM JO0 CIIOKHMBada, TOMAl SIK
Cro)kuBaul OyiM T1030aBJICHI MOXJIMBOCTI HE TUIBKH 1HIIIIOBATH TPETCUCHKUM
pO3MJISIT NIJISAXOM TIOJIaHHA TO30BY JIO0 TPETEHCHKOrO Cyay, a W MOXIJIMBOCTI
Npea’BICHHS 3YCTPIYHOTO I030BYy B TPETEHCHKOMY MPOBAKEHHI, IO BXKeE
po3moyanocs.

[cHyBasla TakoX MOXJIMBICTh PO3MIISITY TPETCHCHKUMH CyJaMH CIIOPIB 3a
y4acTI0 MO3MBayiB-(M13MYHUX OCI0, sSKI HE 3adBIUIM BUMOT IIPO 3aXUCT IPaB
CHOKHMBaya, OCKILIbKH 3akoHOM YkpaiHu «IIpo Tpereicpki cyam» BHKIIOYEH] 3
KOMITETEHIIII TPEeTEeHCHKOTo Cyay camMe CIIOpPH MpO 3aXHCT IMpaB CIIOKUBAYiB, a HE
OyIb-gKl Cropu 3a ydyacTio (Pi3uuHux oci0. 3 1uX MiACTaB SK JAEp’KaBHI, Tak 1
TPETEHCHhKI CyIM BBAXKAJIM MOMJIMBUM PO3IJISIIATH MO30BU (DI3UYHUX OC10, 5Ki, X0Uua
1 BBAXKAIOTHCSI CIIOXKMBAYaMHU, ajie HE MOCUJIAIOTHCS Y CBOEMY TM030B1 Ha MOPYIIECHHS
iXHIX MpaB SIK CIOKMBAa4iB, HE 3a3HAYAIOTh, SIKE CaMe MPABO CIOXKHBAYa MOPYIIEHO,
KOJIM 1 B YOMY II€ BHSIBHJIOCS, @ TaKOX CIIOCOOM 3aXHUCTy, SKHX HEOOXIJTHO BIKHUTH.
ToOTo crip po3risaaBcs K 3BUYAHUI TOTOBIpHUI crip 0€3 BpaXyBaHHS CeU(IKH
CIIO’KMBYMX MTPABOBITHOCHH.

Onnak HemoaaBHe pimeHHs: BepxoBuoro Cyay Ykpainu Big 20 TpaBus 2015
poKy y crpaBi Ne6-6411c15 kapAuHAIBLHO 3MIHUJIO TIOTJISAT HA YKJIaJCHHS TPETEUCHhKO1
YTOJx 31 CIOKMBaueM. 3TiJHO 3 MPaBOBOIO MO3UIIIEI0, BUCIOBIEHOK Yy [locTaHoBi
BepxoBHoro Cyay VYkpainu y pAaHiil crpaBl, TPETEHChKI YroaM, YKJIaJAeHl Miclis
HaOpaHHS YMHHOCTI 3aKOHOM IIIOJI0 BUKJIFOYEHHS CIOKUBYMX CIOPIB 3 KOMIIETEHIIIT
TpeTeiickkux cyaiB (Tob6to 3 12 OGepesns 2011 poky) Mk ¢i3U4HOIO 0CO00I0
(cmoxkuBaueM) 1 GaHKOM € TMOpYIIEHHSM BUMOr 1. 14 4.1 cT. 6 3akony Ykpainu
«IIpo TpeTeichKi cyam», 1 TOMY B IIi YaCTUHI KPEIUTHUW JOTOBIP CIiJ BU3HATU
neniricaum [130]. To6To0, 3 Takoro GopMyITtOBaHHS BHUILIHBAE, 110 TPETCHCHKI YTOIH,
ykaaaeHi no 12 6epesnst 2011 poky zamumunucs AiACHUMU. B MOTHBYBalIbHIM
YaCTUHI PIIIEHHS y aHaloriuHii cnpasi BepxoBuuii Cym YkpaiHu Takoxx poOHUTH

BaXXJIMBUH BHCHOBOK: BiI[Me)KYBaHHSI I_[I/IBi.HBHI/IX HpaBOBi)IHOCI/IH 3a Yy4acTro
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CIIO’KMBAYIB BiJi MTPABOBITHOCHH 3 IHIMMMHU CYyO’€KTaMU 3IIWCHIOETHCS Ha TIJCTaBl
BU3HAUEHHS MPaBOBOi (OPMHU iX ydacTi B KOHKPETHHUX MPABOBITHOCHHAX, a TOMY,
HE3aJIEXKHO BiJI MMPEAMETA 1 MiICTaB MO30BY Ta HE3BAXKAIOUU HA T€, XTO 3BEPTAETHCS 3
Mo30BOM 170 cyay (Oank abo iHma ¢iHaHCOBa yCTaHOBA 4YHM CIIOKHBa4), Ha
MIPaBOBITHOCHHH, 110 BUHUKAIOTH 31 CIIOKUBYOTO KPEIUTY, MOUIUPIOETHCS Jisl 3aKOHY
VYkpainu «IIpo 3axuct mpas croxuBadiBy [133]. OTke, BiAMOBIAHO A0 Ii€T MO3UIT y
TPETEHCHKOrO CyAy BIJICYTHS KOMIIETEHIISI 1 Ha PpO3IJISA CIOpIB 32 I030BOM
b13UYHUX 0Ci0, 10 HE 3asBIAIOTH BUMOI IMPO 3aXHCT MpaB CIOXUBaya, Xo0ua,
BUXOJISIYU 3 XapaKTepy MPaBOBITHOCHH, € CIIOKHUBAYaMHU.

Takum yuHOM, IMMH PIMIEHHSM HaWBHINA CyI0Ba yCTAaHOBA BIIEPIIIEC HEMIPSMO
(uepe3 BH3HAaHHS HEIIUCHHUMH TPETCHCHKHX YIrOA) 3aKpilwia PO3yMiHHS
HeapOITpabeNnbHOCTI CIOPY HIOJI0 3aXHUCTY IMPaB CIHOKMBAudIB HE TUIBKU SK CIIOPY
HIIIIIOBAHOTO CIOXKMBa4YeM, a W 3a Moro ydacti y SKOCTI BiAmoBigaya. B
noaaneiiomy, cBoeto [loctanoBoro y cripaBi Ne6-85611c15 Big 02 BepecHs 2015 poky
3a 3asBOI0 3assBHUKA-CIIOKMBava PO CKaCyBaHHS PIIICHHS TPETEUCHKOTO CYy 1100
CTSTHEHHS 3 HbOrO 3a00pProBaHOCTI 3a KpeauTHUM joroBopoM Bepxosuuit Cyn
VYkpainu Bke TpsIMO Ta OJTHO3HAYHO BKa3aB, M0 HE3aJIEKHO BIJ JaTH YKJIaJICHHS
TPETEHCHKOI Yroau PIlIEHHS TPETEHCHKOTO CYAy, YXBaJeHE MICJsi BHECEHHS 3MiH JI0
3akony VYkpainum «lIpo TpeTelichki Cyam», MIANATAE CKaCyBaHHIO, OCKIJIbKU
TPETEHCHhKHUM Cy/IaM HeliaBiJoMua JlaHa KaTteropis cropis [134].

BpaxoByrourn BWIIEHABEICHE, BEIWKY pPOJb Yy TOBHOMY BHKJIIOYCHHI
CHOKMBUMX CIOPIB 3 KOMIETEHLIi TPETeUChbKUX CyAIB 3irpaB HE CTUIbKU
3aKOHOJIaBUMi MpUMHC (OCKIIBKH, KEPYIOUYNCh HAM, JOHEIaBHA TIpaBa 3BEPHEHHS 0
TPETEHChKOro Cyay M030aBisBCA JIMILE CIOXUBa4), CKUIbKM MOJajblIa CyJ0Ba
MpaKTUKa, 30Kpema mpaBoBl mo3uilii BepxoBHoro Cynmy VYkpaiHu y 3a3HaueHHX
CIpaBax, SKUMH OyJI0 HaJaHO PO3MIUPIOBAIbHE TIIYMAdeHHS TOHSTTIO «CIIp MO0
3aXUCTY MPaB CIIOXKUBAYa», (PAKTUIHO OTOTOKHUBIIHU HOTO 31 CIOKUBYUM CIIOPOM.

B Toit ke wac, OUIBIIICTD EKOHOMIYHO PO3BHHEHUX KpaiH, HaBIIAKH,
CTUMYJTIOIOTh PO3TJIST CIIOKUBYHX CIIOPIB cCaMe B T03aCy/IOBOMY TOPSJIKY, OCKIJIbKA
11 3MEHIITY€ 3aBAaHTAXEHICTh JIEP>KAaBHUX CY/IIB, TI03BOJISE€ HEIEPKABHUM 1HCTUTYTaM

IPOMAJITHCHKOTO CYCIUJIbCTBA OUIbII €(PEKTUBHO 3axXMILATH I[paBa CIIOXUBAYiB
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(HampuKIIaN, CTBOPEHHSAM TPETEHUCHKUX CYIIB IIPH aCOIiaIlisIX CIOXKMBAUIB), a TAKOK
HANOUTBII TMMOBHO BpPaxOBYBaTH IHTEPEC CIOXKMBaya, OCKIIBKU UL JAHOI KaTeropii
CIIOpIB XapaKTepHE HE CTUIbKU IMpParHeHHs OCOO0M 10 IOPUANYHOIO BPETYIIIOBAHHS
KOH(TIKTY, CKUIPKA HaMaraHHs SKHAWIIBUAIIEC Ta Y MOBHOMY 00Cs31 3a/I0BOJLHUTH
BjacHl moOyToBi notpedu. Ilpu 1mpomy Aep’kaBu 3aKOHO/ABUO TapaHTYIOTh, IIO
TPETEUCHKOMY PO3TIIAAY OYIyTh MIAJATaTA TUIBKK T1 CIIOPH, 3roja Ha BUPIIICHHS
AKUX apOiTpaxeM Oyrna oTpuMaHa JOOPOBUILHO Ta ycBimomieHO. CHpsSMOBaHICTh 10
HEJIEP>KaBHOT'O BUPIIICHHS CIOXKUBYMX CIIOPiB B €C IPpyHTY€EThCS, B TOMY YMCIII, 1 HA
nonoxeHHsx JupexktuBun Ne2013/11/EU  Big 21 TpaBuHs 2013 poky «lIpo
aIbTEpPHATUBHE BHUPILIEHHS CIOPIB 31 CHOXKHBAaYaMu», SIKOKO JUIsl JE€p>KaB-4JICHIB
BCTAHOBJIIOIOThCA MIHIMAJbHI CTaHIAPTU BHpoOBaKeHHS mpouenyp ABC miomo
cnoxuBunx crnopiB [10]. CBoOoma 3acrocyBaHHS KOHKpeTHOro cmocody ABC,
rapanToBana cT. 10 JlupextuBu, BKiIt0Yae B cebe 3a0e3neYeHHs IepKaBaMu -ujIeHaMu
HEOOOB S3KOBOTO  XapakTepy YroAu Mk CIHOKHBAa4YeM Ta MPOJAABIEM IIOJ0
3actocyBanHa ABC, sikiio BoHa Oyna ykjajeHa 0 BUHUKHEHHS CIOPY 1 SKIIO BOHO
Ma€ HaCJIiIKOM 1030aBJICHHSI CIIOKMBava MpaBa NMepeiaTy CIip Ha pO3TJIsi CYydy.
TpaauiiiiHo sIK CIOXXKMBayiB, TaK 1 HAWMaHUX MPAIliBHUKIB BiHOCATH JO Tak
3BaHOI «CJIa0KO1 CTOpOHM» Yy TpaBoBiaHOCHHAX [73, c. 10], xoya y 3aKOHOJABCTBI
Takuil TepMiH He 3akpimieHo. Pernmament Pagu €C Ne44/2001 mpo ropuCHUKINO Ta
BU3HAHHS 1 BUKOHAHHS CY/IOBUX DIlIEHb B IUBUIbHUX Ta KOMEPILINHUX ClpaBax BiJ
22 rpynns 2000 poky 5o cnabkux cropin (weaker party) BITHOCUTBH 3aCTpaxOBaHUX
oci0, CHoXXHMBayiB Ta HaWMaHUX MpALIBHUKIB, Mepeadadyarou JJsi HUX M[PaBo
oOpaHHsI OUIbIII CHPUSITIMBUX TPaBUJ BU3HAUYCHHS rOpUcuKIli cyaiB [/]. ToGTo
BU3HAUYCHHSI CJIA0KOi CTOPOHU 0a3yeThbCsl Ha HASIBHOCTI y OJIHIET 31 CTOPIH MEPBICHO
MEHII  BHUTIOHOTO  €KOHOMIYHOIO  CTAHOBHINA, IO 0€3  3aKOHOJAaBYOIr'o
«BUPIBHIOBaHHS» Ta MIATPUMKH MPHU3BOJIUTH JI0 MUcOanaHcy mpas, 00OB’S3KIB Ta
MOXXJIMBOCTEH cTOpiH. | sk BOawaeTrhcst 3 PernameHTty, 3akoHOAaBYa MiATPUMKA
MPOSIBISIETHCSI  HE TUIBKM MUISIXOM BCTAaHOBJICHHSI OCOOJHMBOCTEH  yKJIaJICHHS,
BUKOHAHHS YW PO3IpBaHHS JIOTOBOPIB, 3aKpIMJICHHS MIHIMAJIBHO HEOOX1THUX

TPYAOBHX TapaHTIi, a i MUIIXOM BCTAHOBJIEHHS OCOOJMBOCTEN 3aXUCTy MOPYIIEHUX
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npaB cnabkoi cTOpoHH (MpaBHJI BU3HAYEHHS MIACYAHOCTI, PO3MOAUTY TATaps
JIOKa3yBaHHSI TOILIO).

TakuM YMHOM, MOKHA BBa)XaTH JOCTATHHOIO 3aKOHOJABYOIO MiATPUMKOIO
cJ1a01I101 CTOPOHU Y CIOKUBYMX Ta TPYJOBUX MPABOBITHOCHHAX B MUTAHHI Mepeaayl
CIIOpY Ha pO3IJIsA TPETEHChKOMY CyAy BCTAaHOBJIEHHS OCOOJMBOCTI YKJIAJIEHHS
TPETEHChKOI yroau 31 CIOKMBaUYaMU Ta HAaHMaHWMU TpalliBHUKaMU: TaKa yroja Mae
OyTH CBITYEHHSIM BUJILHOTO BOJICBHSIBJICHHS Ta HE MOke OyTH iM Hap’s3aHa. Came
TOMY MOJIMBUM BOA4ya€eThCsl BUKIIOUEHHSA 1. 9 Ta 1. 14 cT1. 6 3akony Ykpainu «IIpo
TPETEUChKI CyIu» 3 OJJHOYACHUM JIONOBHEHHSIM cT. 5 «[IpaBo mepenmaui crnopy Ha
O3S TPETEUCHKOIO CyIy» 3a3HAYEHOTO 3aKOHY YAaCTHMHOIO 3 TaKoro 3MICTY: «J3.
Ymoea 0ozoeopy npo nepeoauy cnopy Ha upiuienHs mpemeucbKomy cyoy, OOHIEI0 3i
CMOPIH SIKO20 € CNOdACUBay aO0 HAUMAHUN NPAYIBHUK, OIUCHA Jule y 6UNAOKY, SAKUO
MaKuti 00208Ip YKIA0eHull Nic/isi BUHUKHEHHs NIOCMAe8 0 Npeo sIG/IeHHS NO308Y.)».

[HIIOI0 KaTeropi€ro CropiB, Ha AKI MPOMOHYETHCA MOIIUPUTH TOBHOBAKECHHS
TPETEHCHKUX CY/IB, € CIIPaBH, 1110 BUHUKAIOTH 3 KOPIIOPATUBHUX BIJIHOCUH Y CIIOpax
MDK OPUIAMYHOI0O 0CO000I0 Ta 11 y4YacHMKaMH (3aCHOBHUKAMH, aKI[IOHEpaMH,
YJICHaAMH), Y TOMY YHCJ1 YYaCHUKOM, SIKMM BHOYB, a Tak0X MIDK YYaCHUKAMH
(3aCHOBHUKAMH, akIllOHEpaMH, 4YICHaMH) IOPUAUYHOI OCOOM, TOB’SI3aHUMHU 13
CTBOPEHHSIM, JISUTHHICTIO, YIPABMIHHAM Ta MPUMMHEHHSM AISUTBHOCTI Takoi 0COOu
(KpiM TpYIOBHUX CHOpIB), IO TPAAMIINHO CTAHOBIATH BHUKIIOYHY KOMIIETEHIIIIO
rocrnoAapchbkux cyniB (B cuiy cT. 12 T'ocnoiapChKoro mpouecyalbHOIO KOJEKCY
VYkpainu), xoya J0Cl TPUBAIOTh JUCKYCli II0JAO BU3HAHHA TAKUX MPABOBIAHOCHUH
nuBiibHO-ipaBoBuMH (O. B. Jlomuncebka, €. O. Cyxanos, 1. B. Cnacibo-®arteeBa) uu
rocrnojapcbko-npaBoBuMu  (O. M. Binnuk, T .B. Kamanina, B. K. MamytoB). He
JONy4yalOyUCh 10  JIaHOi  JUCKYyCli, BapTO 3a3HAYUTH, 110 JOCTaTHHOIO
XapaKTEPUCTUKOIO KOPTIOPATUBHUX CIOPIB € iX MPUBATHO-TIPABOBUI XapaKTep.

He 3Bakatoum Ha BCTaHOBJICHHS HeapOIiTPaOEIHbHOCTI KOPIIOPATUBHUX CIIOPIB,
TPETEHChKI CYIU BCE K MOXYTh PO3TJSIATH JCSKI CHOPH, SKI 32 CBOEID CYTTIO €
kopriopatuBHEMHU. [loB’si3aHO 1Ie¢  THIM, IO Hapas3l BIANOBIIHO 1O CT. 12
['ocnogapchbkoro MpoLECyambHOTO KOJEKCY YKpaiHu, TOCHOJapChbKUM CylaM

MiJBIIOMYl CIpaBH, IO BUHHUKAIOTh 3 KOPHOPATUBHUX BIAHOCHH Y CIOpax MIX
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IOPUOUYHOIO 0c0O0I0 Ta Ti yIaCHUKaMH (3aCHOBHUKAMH, aKI[IOHEpaMU, WICHAMH), Y
TOMY YHUCI y4YaCHUKOM, KU BHUOYB, a TaKOX MDK Y4YaCHUKaMH (3aCHOBHHKaMH,
aKI[loOHEpaMH, 4WICHaMH) IOPUIWYHOI OCOOM, TIOB’SI3aHMMHU 13 CTBOPEHHSM,
JISUTBHICTIO, YIIPABIIHHSAM Ta MPUITMHEHHSAM JisJIBHOCTI TaKO1 0COOM, KPIM TPYIOBUX
CIIOpIB, B TOW 4ac sIK MOJOXKEHHA cT. 6 3akoHy Ykpainu «IIpo TpeTeuchbki cyam»
II0JI0 BUKJIIOYEHHS KOPIOPATUBHUX CIHOPIB 3 KOMIIETEHIli TPETEUCHhKUX CYIIB 1
CTOCYIOTBCSI PO3TJISIY CIPABH, II0 BUHUKAIOTh 3 KOPIOPATUBHUX BIIHOCHH Y CIIOpax
MK 20CNO0ApCbKuM mosapucmeom Ta Moro yuacHUKOM. TOOTO COpU TaKOTO POy
32 y4acTl IOPUANYHUX OC10, K1 HE € TOCIOAAPCHKUMU TOBAPUCTBAMH (KOOIIEPATUBH,
IPUBATHI, KOJEKTUBHI MiANPUEMCTBA TOIIO) MOXYTh OyTH MiABIAOMYI TPETEHCHKUM
cynam. Xoua CHiJ 3a3HAa4UTH, 110 TAaKUA BUCHOBOK OOYMOBJICHHH JIMIIE
TIYMa4eHHSM HOPM  TOCHOJApChKOTO  MPOLECyaJbHOTO Ta  TPETEUCHKOTO
3aKOHOJABCTBA 1 MPSIMO 3aKOHOJABUO HE 3aKPIIJICHUN, a TOMY TPETEUCHKUM Cy/
NOBUHEH CaMOCTIHHO JINTH BHCHOBKY IPO HAsBHICTh Y HBOIO KOMIIETEHI[lI Ha
PO3IJIsi TAKOTO CIOPY.

BpaxoByroun nmpuBaTHO-TIPABOBUM XapaKTep KOPHMOPATUBHUX MPABOBIIHOCHH,
JOoTiyHUM OyJie TIOMMPEHHS Ha HUX KOMIIETEHIi TpeTeichkoro cyay. OmHak
OPAKTUYHOK  MpOoOJIeMOI0, 3  SIKOK0  HEMHUHYYe  3ITKHETbCS  IOLIMPEHHS
apOiTpabeIbHOCTI HAa KOPIMOPATUBHI CIIOPU 3a YMHHOTO PETYJIIOBAHHS — IMUTaHHSA
YKJIaJIeHHsI TPEeTEeHChKO1 yroau. 3BiCHO, 10 TpeTeHChKa yroaa Moxke OyTH yKiaJeHa
y BUIJISAl TPETEUCHKOTO 3aCTEPEKEHHs, OKPEMOTO JIOrOBOPY, ILLIAXOM OOMIHY
JUCTaMU, OBIJOMJICHHSIMH TIO TeJeTaiy, Tenerpady ado 3 BAKOPUCTAHHIM 3ac001B
€JIEKTPOHHOT'O UM 1HIIOTO 3B’SI3KYy, HAIIPaBJICHHS BIA3MBY Ha MO30B, B SKOMY OJIHA 13
CTOpIH MIATBEPAXKYE HASBHICTh YT'OJIM, a 1HIIIa CTOPOHA MPOTH 1ILOr0 He 3amnepeuye. B
cBoto uepry, B. M. KpaBuyk, miarpuMytouu mnepenady KOPHOPATUBHUX CIOPIB Ha
BUPIIICHHS TPETEHChbKOMY CYAY, pPO3IJISAa€E TAaKOX 1 MOJKJIMUBICTh BKJIIOUYECHHS
TPETEHCHKOTO 3aMHCy 10 YCTAaHOBUYUX JMOKYMEHTIB [92, c. 75], omHaK BpaxoBYyIOYH,
0 KUIBKICTh YYaCHUKIB TOCIOJApPCHKOTO TOBAapUCTBA MOXE OyTH 3HAYHOIO,
HIAMUCAHHA KOXHHUM 3 HHMX YCTAHOBUMX JIOKYMEHTIB, IKi O MICTHIIM TpeTehChKe
3aCTEPEKEHHS, € BKpail CKJIaJHUM MPOIECOM, 3HAYHY CKJIAJHOLI BUHUKATUMYTb

BIJIHOCHO BIJKPUTUX aKI[IOHEPHUX TOBAPHUCTB, IO TOB’S3aHO 3 OCOOJIMBOCTIMHU
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€JIEKTPOHHOTO 00iry MmiHHMX mamnepiB. J[o Toro >k, 3a YHMHHOTO MPABOBOIO
pPETYJIIOBaHHS TPETEHChKE 3acCTEPEeKCHHS MOXe OyTH YKIAaIeHO Yy BHIJISAL
TPETEUCHKOTO 3aCTEPEKCHHSI B JJOTOBOP1 UM KOHTPAKTI, IKUMHU CTaTyT TOBAPUCTBA HE
€, @ TOMY BIJICYTHS MOXKJIMBICTh 3aKpIIJICHHS B HUX y SKOCTI OJHOTO 13 IyHKTIB

TpCTGﬁCBKOI‘O 34CTCPCIKCHHA.

2.3. Ilopsaook po3anady yueiibHO-nPABOGUX CHOPIG y

mpemeiicbKomy cyoi

[lopiBHIOIOUM TPETEUCHKUI PO3IIsLA 3 JEp’KaBHUM CYJOUYMHCTBOM, MOXKHA
BIIMITUTH BUCOKHH CTYIiHb HOr0 JMCHO3UTHUBHOCTI Ta MEHIIY (hOpMani30BaHICTb,
0 SIK pa3 1 € OJHIEI 3 IMepeBar CrnocoOiB ajJbTEPHATUBHOTO BUPILIEHHS CIIOPIB:
3akoHoM Ykpainu «IIpo TpeTelchbKi Cyam» 3aKpiIJIeHO JIMIIE MiHIMAJIbHO HEOOX1aH1
BUMOTH JI0 MOPSAKY TPETEUCHKOr0o pO3IJIsiAy CHPABH, a PEIITA MOJOKEHb MICTUTHCA
y TPETEUCHKIA YroJl, YKIaJAeHId MK CTOPOHaMH, ad0 K 3aJMIIAETHCS HA PO3CY.
CaMOT0 TPETEHCHKOTO CYy, a JUIsl MOCTIHHO A1I0YOr0 TPETEUCHKOTO CYAy BIAMOBIIHI
IOJIO’KEHHSI BUKJIAZIAIOThCs Yy Horo pernameHTi. Came ToMy JUIsl aHaJi3y Opoleaypu
TPETEHCHKOTO PO3TIISAY HEOOXIAHO 3BEpTaTUCA HE TUIBKH JI0 HOPM YHWHHOTO
3aKOHOJIAaBCTBA, & I BUKOPUCTOBYBATH TOJIOKEHHSI PETJIAMEHTIB TOCTIMHO IFOYMX
TPETEUChKUX CY[IiB, XapaKTEPHUMHU MPHUKJIaIaMU SIKHX MOXKYTh CIIyryBaTH Pernament
[Mocritino mirouoro Tpereiicbkoro cyay npu Acoriamii ykpaiHcbkux OaHkiB [155],
Pernament IlocriitHo miroduoro Tpereiicbkoro cymy mnpu TIIIT VYkpainu [157],
Pernament [IlocriitHoro gitodoro Tperelicbkoro cyny Tmpu YKpaiHCBKOMY
HalllOHAIEHOMY KoMiTeTi MixkHapomHoi ToproBoi nanaru (nam — YHK MTIT) [158]
Ta JIesK1 1HII PErIaMEHTH.

[IpaBuna TpPETEUCHKOrO pO3IISAY y TPETEHChKOMY CyIl ISl BUPIIICHHS
KOHKPETHOTO CIIOPY BH3HAYalOThCs 3akoHOM Ykpainm «[Ipo Tperelicbki cymm» Ta
TPETEUCHKOIO yrOJ0K0 CTOPIH, TIOJOKEHHS $AKOi HE MOXYTh CYNEpEeYUTH
OOOB’SI3KOBUM  TOJIO)KEHHSAM 3aKOHOJABCTBA, a 3 IMHWTaHb, HE BPETYJIbOBAHUX
TPETEUChKOI0 Yroiol y Tpereichkomy cyai ad hoc mono mpaBui TpeTeHChKOro

PO3TIIALY, TPETEUCHKUH Cy/I, 3aCTOCOBYIOUYM HOPMHU 3aKOHY, MOKE€ BU3HAUMTHU BJIACHI
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mpaBuia TPETEUCHKOTO PO3TISAy JUIle B TiA YacTWHI, IO HE CYyNEpeYrTh
MPUHITUIIAM OpTaHi3allii Ta MisTTbHOCTI TPETEHCHKOTO CYITy.

[lepmioro cTaii€ro TpeTeHChKOro po3risiay y MOCTIHHO AIF0YOMY TPETEHChKOMY
CyJil MO’KHA BBa)KaTH CTaJI1I0 TTOJaHHS IMO30BHOT 3asiBU OJIHIEIO 31 CTOPIH TPETEUCHKOI
yroA¥, a TOYHIIIE — OTPUMAaHHS TaKoi 3asBU TPETEUCHKUM CYIOM (OCKUIBKU IIi
MOMEHTH MOXXYTh He 30iraTucs y 4aci). Bripogorx 11i€i ctamii TpeTelicbkuii cyn (B
TOMY YHUCJ1 W B 0c001 HOTO roJIOBH, CEKpeTapiaTy, CeKpeTaps TOII0) PEECTPYIOTh
MI030BHY 3asBY Ta BUPIIIYIOTh MUTAHHS MPO 11 BIAMOBIIHICTE BUMOTaM II0JI0 (OpMH
Ta 3MICTy, HasgBHOCTI JIOJAHUX JIOKYMEHTIB Ta CIUIATH CyMHU TpPETEHCHKOro 300py
(TperelcbKUX BUTpAT), 3AJMUICHHS IO30BHOI 3asBU 0€3 pyxy Uil YCYHEHHS
HEJIOMIKIB (Xx0o4a 3aKOHOM Taka MpollecyalibHa [isl HEe TepeadadeHa), MOBEPHEHHS
M030BHOI 3asBU TomIO. [Ipu HaAXOKEHH1 MO30BHOI 3asBU 10 TpeTehchKoro cymy
npu AVYDb, Taka 3asBa peecTpPyeTbCA Ta HAIpPABISETHCA TOJIOBI CyAy: CaMe roJIOBa
TPETEHCHKOTO CYJy UM HOro 3aCTYNMHUK MpUIMAaE PIIICHHS PO 3aJMIICHHS MO30BY
0e3 pyxy Ta HaJaHHS CTPOKY Ha YCYHEHHsI HENIOJIKIB, SKIIO IMO30B IMOJAHO 0e€3
J0JIepKaHHSI BCTAHOBJIEHUX BUMOT 110/10 oro ¢opmu 1 3micty. [Ipu HaaxomkeHH1
no30BHOT 3asiBUu 10 Tpereiicekoro cymy tpu TIII Ykpainu pimenss npo i
BIJIMOBIJTHICTh BUMOTAaM MO0 3MICTy 1 (OpMH Ta HaJaHHS CTPOKY HA YCYHCHHS
HEJIOJIKIB MPHUIIMAE CEKpeTap TPETEUCHKOTO CyNy, OJHAK MUTAHHS MPO MPUNUHATTA
MO30BY Ta MOPYIIEHHS MPOBAKEHHS y CIpaBi, HASBHICTh 1 JIMUCHICTh TPETEHCHKOL
yTOIH, BIIMOBY B IPHUHSATTI CIIPABH J0 PO3TIISAIY UM 3aJIMIIIEHHS ITO30BHOI 3asBU 0€3
pO3TIIAYy Yy pa3l HEYCYHEHHSI HEMOJIKIB TO30BHOI 3asBU YM CIUIATH TPETEHCHKOTO
300py BUPIIIYETHCS TOTOBOIO TPETEUCHKOTO CYY.

Mix TumMm, ans Tpereiicbkoro cyny ad hoc icHye meBHa OCOOJIMBICTB: TYT, B
CHIy TIOJIOKEHB CT. 17 3akoHy, MOJaHHIO TO30BHOI 3asBU TMEPEAye Taka CTadisl sIK
dbopMyBaHHS CKJIaay TpeTeHchkoro cyay (OCKUIbKA 10 (GOpMYBaHHS CKIIAIy
TPETEHCHKOTO CyIy MOJKJIMBICTh TIOJIAaHHS MO30BY (PAKTUYHO BIJCYTHS), a TOMY
TPETEHUCHKUI PO3IIISIT PO3MOYMHAECTHCS HE 3 MOMEHTY MOJIaHHS MO30BHOI 3asBH, a 3
MOMEHTY OJIEp>KaHHSI 1HIIIOK CTOPOHOIO MPOXaHHS (MPOTO3UILii) MO0 TPETEHCHKOTO
BUpitieHHs1 cropy. CTOpOHU Ha CBIM PO3CY MOXKYTh JTOMOBUTHUCS MPO KUTHKICHUHM 1

NEPCOHANIBHUNA CKJaJ TPETEHChKOro Cyay, OJHAaK Yy OyAb-SKOMY BHIAJKY
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TPETEUChKHUI CyJ MOXKE PO3TJSAaTH CIpaBU B HEMApPHINA KUIBKOCTI TPETEHCHKHX
CyamiB. SIKImO K CTOPOHO HE TMOTOMWIN TOPSAOK TNpU3HAYCHHS (0OpaHHS)
TPETEHChKUX CYJIJIIB, 3aCTOCOBYETHCS Mepe10adyeHril 3aKOHOM MOPSIIOK:

1) K0 CTOPOHU MOTOAMIIA OJHOOCOOOBUN MOPSIIOK PO3IIISLY CHOPY 1 MICHsS
3BEpHEHHSI OJIHIET CTOPOHU /IO 1HIIOL 3 MPOMO3HUIIEI0 MPO MPU3HAYECHHS Y OOpaHHs
OJIHOOCOOOBOTO  TPETEUCHKOTO CYyHAJII CTOPOHM HE TMpu3HayaTh (00EPYTh)
TPETEHCHKOTO CY/AJII0, TO PO3TIISA] CIOPY B TPETEUCHKOMY CYII MPUIMUHSAETHCS 1 LEh
CHip MOXe OyTH NepelaHuil Ha BUPIIICHHS IO KOMIIETEHTHOTO CYAY;

2) SKIIO CTOPOHH HE TIOTOJWIM KUIBKICHUH 1 TIEPCOHAJIBHHUN CKJIAJ
TPETEHCHKOI0 CYy, CyIOBUM PO3IJIIsiA 3MIMCHIOETHCS Y CKJIA/ll TPhOX CYAJIB, a SKILIO
K MOroJIUiu — y OyJb-sKii HemapHid KuibKocTi cyaaiB. KoxHa 13 cTOpiH mpu3Hayae
(oOupae) piBHY KUIBKICTb TPETEHCHKUX CYAJIB, fKI B CBOI Yepry HUISIXOM
BIIKPUTOTO TOJIOCYBaHHS OOMPAIOTH 1€ OJHOTO TPETEHCHKOTO CYIII0 HE MEHII SIK
JIBOMa TPETUHAMU B1Jl 0OpaHOTO CKIIaTy CyIy JUisl 3a0€3MeUeHHs] HeMapHOi KUTbKOCTI
TpPETEHChKUX CyAJMIB. SIKIIO OJIHAa 13 CTOpPIH HE MNPHU3HAUYUTH (00epe) HaIeKHOI
KUIBKOCT1 TPETEUCHKUX CyAaiB mpotsroM 10 mgHIB micisi oaep:KaHHS MPOXAaHHS IPO
1€ B1JI 1HIIIOT CTOPOHU a00 SKIIO MPU3HAYEHI Y 00paHi CTOPOHAMH TPETEUCHKI Cy Il
npotsrom 10 gHIB micis iX mnpusHaueHHs (oOpaHHS) HE O0epyTh 1€ OJIHOTO
TPETEUChKOIO CYIJI0, TO pO3IJAA CIOpPY B TPETEWChKOMY CyAl Tak camo
MPUITHHSIETHCS.

Bxe micnga QopMyBaHHA CKJIaay TpPETEMChKOro CyAy [Uisi BUPILICHHS
KOHKPETHOTO CIIOPY MOAAETHCS TT030BHA 3asiBa (PO 1€ CBIAYUTH 3a3HAUYEHHS OJTHUM 3
il €IEMEHTIB CKJIaJly TPETEUCHKOr0 CYy JJIsl BUPIIIEHHS! KOHKPETHOTO CIOpY).

dopMOI0 3aXHCTy MOPYIIEHOTO TIPaBa y TPETEUCHKOMY Cy/Ii € 030BHA dopMa,
CyTHICTH sK0i, Ha aymMKy /[I. B. CokoyiHCbKOTO, € €IMHOI0 SIK Ui TPETEHCHKOIro
po3riiAny, Tak 1 nis muBUIbHOTO Tiporecy [204, c. 173], yuM 1 TOSICHIOETHCS
HAsSIBHICTh JUCKYCIH, TOTOKHHUX THUM, IO TPUBAIOTH IOJI0 TMO30BIB Ta IO30BHOI
dbopmu 3aXHUCTy MOPYIIEHOTO TIPpaBa y MUBUIHHOMY Tporieci. Bukianena y mucsMoBii
dbopmi O30BHA 3asiBa Ma€ BIMOBIIATH HACTYITHUM BUMOTaM 111070 (OpMHU Ta 3MICTY,
a TaKoX MICTUTH: 1) Ha3By MOCTIMHO JA1IOYOTO TPETEHCHKOro cyay abo BKa3iBKy Ha

CKJIaJ] TPETEUCHKOTO CyAy [JIsl BHUPIIIEHHS KOHKPETHOTO CHOpy; 2) AaTy MOJaHHS
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MO30BHOI 3asBU; 3) HalIMEHYBaHHS 1 IOPUIUYHI aIpECH CTOPIH, SIKI € IOPUINIHUMHU
ocobamu, Ta/abo Tmpi3BUINE, iM’s, MO OAaTbKOBI, JaTa HAPO/KCHHS, MICIIEe
MIPOKMBAHHS 1 MicIie poOOTH CTOPiH, Kl € PI3UMIHUMHU oco0aMu; 4) HaliMEHYBaHHS 1
IOPUIUYHY aJIpecy Mpe/ICTaBHUKA MMO3MBayva, SKIIO BIH € IOPUAUYHOI0 0C00010, a0
Npi3BUIIE, IM’S, 10 OATHKOBI, JaTa HAPOJHKEHHSI, MICIIE MPOKUBAHHS 1 MiCIle pOOOTH
MpelCTaBHUKA, SKUUA € (PI3MUYHOI0 0CO00I0, y BHUIAJKAX, KOJU IO30B IOJAETHCS
MPEJACTAaBHUKOM; 5) 3MICT BUMOTH, I[IHAa MO30BY, SKIIO BHUMOTa MiJIsATae OIHII; 6)
00CTaBWHHU, IKMMHU OOIPYHTOBaHI MO30BHI BUMOTH, JIOKa3H, IO iX MIATBEPKYIOTh,
pPO3paxyHOK BUMOT; 7) OCHJIaHHA HA HASBHICTb TPETEUCHKOI YrOJIM MIX CTOPOHAMU
Ta JOKa3MW il yKJIaJCHHS; 8) Mepeiik MHCbMOBUX MaTepialliB, SKI JOJAIOTHCA 0
MO30BHOI 3asBH; 9) MIANUC Mo3uMBaya ad0 MOro MpeiCTaBHUKA 3 MOCHJIAHHAM Ha
JIOKYMEHT, 110 3aCBiT4y€ MMOBHOBAKCHHS MPEACTaBHUKA.

Jlo T030BHOT 3asBW TaKOX JOJAIOTHCS TOKYMEHTH, IO ITiATBEPKYIOTh:
HAsIBHICTh TPETEHCHKOI YroJik; OOIPYHTOBAHICTh MO30BHUX BHUMOT; MOBHOBAYKEHHS
MpeICTaBHUKA; HAMIPABJICHHS KOl MO30BHOI 3asiBU 1HIIIM CTOPOHI (OMUC BKIJIAJICHHS
PO BIJANpPABIEHHS I[IHHOTO JIMCTA, BUIMCKA 3 PEECTPY IOMITOBUX BIANPABICHb
TOI0); y pa3l MOJAaHHS MO30BY JI0 MOCTIMHO JII0YOTO CyAy — CIIaTy TPETEHCHKOTO
(peectpariitHoro) 300py y po3Mipax BCTaHOBJIECHHUX BIJIMOBIIHUM TPETEHCHKUM
CYZIOM.

Sk 3a3Hayanocs, N030BHA 3asBa MOJAETHCSA y MUCbMOBIN (opMi, B TOH camuil
yac, BIAMOBIAHO A0 CT.8 3akoHy Ykpainu «lIpo enexkTpoHHI AOKYMEHTH Ta
€JIEKTPOHHUN JOKyMeHTooO1r» Bix 22 tpaBHa 2003 poky Ne851-1V ropunnyna cuna
CJIEKTPOHHOTO JIOKYMEHTa HE MOKe OyTH 3amepeueHa BUKIIOYHO Yepe3 Te, IO BiH
Mae enekTpoHny Ghopmy [143]. BpaxoByroun To#t (paxT, Mo periaMeHTH 3a3HAaYeHUX
BUIIIE TPETEUCHKUX CYJIB BCTAHOBIIOIOTH JATOI0 MOJadi TMO30BHOI 3asBH JIEHb ii
BPYUCHHSI TPETEHCHKOMY Cydy YW JaTy BIANPABICHHS IMO30BHOI 3asBHU TMOIITOIO
BIIMOBIHO /IO JATH IITEMIICIIS TIOMITOBOTO BIJOMCTBA MICIIS BiIIpaBICHHS, MOXKHA
3pOOWTH BHUCHOBOK, 1IN0 TIOJaHHS TIO30BHOI 3asBH B EJIEKTPOHHIN (opMi
permameHtamu Tpereiicekoro cyay npu AVYb, Tpereiicbkoro cyny npu TIII
VYkpaian, Tpereiicbkoro cyny npu YHK MTII we mnepenbaueno. Permamentom

Tperericekoro cyny npu YHK MTII mogaTkoBO akIEHTOBAHO yBary Ha TOMY, LIO
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MO30BHA 3asBa, BIA3UB (3alepedyeHHs) Ha I1030B, TOBICTKA, pIIICHHS, yXBaja
TPETEUCHKOr0 CYAYy HAMpaBJISIOTHCS CTOPOHI JIMILIE PEKOMEHIOBAHUM JHCTOM abo
BpPY4YarOThCs OCOOMCTO IMiJT PO3MHUCKY, a BC1 1HIII JJOKYMEHTH 1 ITOB1JIOMJICHHS MOXKYTh
OyTH HampaBjCHI 3BUYAHHUM JIMCTOM, a00 Tenedakcom, TenerpadoM, eIeKTPOHHOIO
MOIITOIO, THIIUMHU 3ac00aMH 3B’S3KYy. SIKIIO K PErjiaMeHTOM TPETEHCHKOro Cydy
nepeadayeHo MOKJIMBICTh 10/1a4l MO30BHOT 3asiBU y €JIEKTPOHHIN (opMi 1 CTBOPEHO
JUTSL IbOTO HEOOX1IHY TEXHIYHY MOKJIMBICTh, TO3UBAY MOXE CKOPUCTATUCS HAJIAaHUM
npaBoM. B ykpaiHChKili TpeTeHChKIM MpaKTHINl BIJIOMI BHUIIQJIKM HE TUIBKM T0jadl
€JIEKTPOHHOTO T1I030BY, & W TPETEUCHKOTO pO3IIISAAY BHKIIOYHO B PEXKUMI
BiieokoH(pepenuli: [TocTiiiHO Airoumnii TpeTelchbKii cyn mpu Acomiamii «YKpaiHCbKa
TpeTelicbka criika»y (M. Onmeca) AMCTaHIIAHO pO3TJIsSHYB M030B ToBapucTBa 3
oOMexxeHol0  BiamnoBianbHicTIO  «TopriBenbHO-BUpoOHMYAa  (ipma  «IHTEpOH»
(M. KuiB) 10 3akpuToro akuioOHEpHOrO TOBAPUCTBA «AKI[IOHEpHA 1HBECTHIIIITHO-
¢dinancoBa komnania «Ykprnpusiaect» (M. KuiB) Ta 30 mucronana 2009 poky BuHIC
pitrenns y crpagi [159].

OTpumaBIIM O30BHY 3asBY, 1110 BiJIOBIJIa€ BCTAHOBJICHUM BHMOTaM IOJO il
dbopMu Ta 3MICTy, TOJOBa TMOCTIMHO MIFOYOTO TPETEHCHKOTO CYAYy A0 BIIKPUTTS
(mopy1IeHHs) MPOBAKEHHS y CIIPaBl MOXKE MOIMEPEIHHO0 BU3HAYUTH HASBHICTH a00
BIJICYTHICTh KOMIETEHIII TPETEHCHKOr0 CyIy Ha PO3IJIsiA JaHOI CHpaBH, a TaKOXK
NUTaHHSA TPO HASABHICTh 1 JIHCHICTh TPETEHUCHKOI yroau (AK 1, HalpuKia,
nependoayeHo cr. 9 Pernmamenty Tpereiicbkoro cyay npu YHK MTII), abo x He
31MCHIOBATH TaKOi MEPEBIPKU, TTOKJIABIIH 1i 3JIHCHEHHS Ha CKJIaJ Cyy (HampuKIaj,
y Tpereiicbkomy cyai ipu AVYD). Skio craHe oueBHIHO, 0 KOMIIETEHIIIS] JAHOTO
TPETEUCHhKOTO CyQy Ha pO3IJIs[ CIpaBH BIACYTHs, abo TpeTeiichka yroga €
HE1ICHOIO0, TOJIOBA TPETEHCHKOIO CyAy IMOBUHEH BIJIMOBUTH B MPUNHATTI CIIPABH A0
pO3IIIALy, PO 10 BUHOCUTHCS MOTHMBOBAaHA yxXBaja, SIKa HAJICHIIAETHCS CTOPOHAM
(ct. 20 Pernmamenty Tpeteticskoro cyay npu TIIIT Ykpaiun).

B Toit wac, sk ansa Tpereiicbkux cyaiB ad hoc ckiag Tpereicbkoro cyay Ha
MOMEHT BIKPUTTS TMPOBAKEHHS BXKE CPOPMOBAHWUN, B TMOCTIHHO MIFOYHX
TPETEUChKUX CyJaX CTOPOHHM UM TO0JIOBAa TPETEUCHKOrO0 CyAy HPUCTYNaOTh 0

dbopMyBaHHS CKJIaAy TPETEUCHKOTO CYAY JUIIE MICs MPOXOMKEHHSI BKa3aHUX BUIIIE
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ctanid. OCKUTbKH MOPSIOK (POPMYBaHHS CKIAAy TPETEUCHKOTO Cyay BiAMOBIAHO 10
3akoHy BigHECEHO 10 chepH PETYIIOBaHHS PETJIaMEHTIB MOCTIMHO MIFOYMX CY/IIB,
ICHYIOTh 3Ha4yH1 pO30DKHOCTI y Takux mnopsiakax. Y Tpereiicbkomy cyai npu TIIIT
YKpaiHu CTOPOHM CIUIBHO MPU3HAYAIOTh OJIHOOCOOOBOTO TPETEHCHKOIrO CYIIIO0, a
IIPU TPETEUCHKOMY PO3IJIA/Il CIIPABU TPhOMa TPETEUCHKUMU CYAJIIMH KOKHA CTOPOHA
o0upae Mo OJTHOMY TPETEUCHKOMY CYII, SIKI MPU3HAYAIOTh TPETHOTO TPETEHUCHKOTO
CYJUTI0O — TOJIOBYIOUOTO y CIpaBi. SKIIO X CTOpOHAMHU HE JOCATHYTO 3TOAM IOJ0
OJIHOOCOOOBOTO Cy/Jll, CTOPOHOIO HE OOpaHO TPETEHCHKOro CYIII0 4Yd JBa
TPETEHUCHKUX CYAJI HE MPHU3HAYATh TPETHOTO, HEOOPAHOTO UYM HEMPU3HAYECHOTO
TPETEHCHKOr0 CYAJI0 MpPHU3HAYaE roJIOBa TPETEHCHKOIO CYAY CBOE€I YXBajow. Y
Tperelicbkomy cyai npu AYB 01H00CO00BOTO Cy/II0 MpU3HAYAE TOJIOBA CYIy YU
HOro 3acTyNHUK, a IpPH KOJEriaJlbHOMY PO3IJIA[lI — CTOPOHH OOUPAIOTh PIBHY
KUIBKICTB CYJUIIB, SIKI OOMPAIOTh 111€ OAHOTO TPETEHCHKOTO CYIs JJIsl 3a0€3MeUeHHS
HEMapHOi KUTbKOCTI TPETEUCHKUX CYIIIB.

Onnak y Tpereticekomy cymi npu YHK MTII dopmyBanusa ckiany
TpeTeCchKOro cyay (0JHOOCOOOBOTO YM KOJIETIaIbHOTO) 3A1HCHIOETHCS CTOPOHAMU
BIKE IMICJIS BIAKPUTTS MPOBAKEHHS Y CIIPaBi TOJIOBOIO TPETEUCHKOTO CYY, 1 JIUIIE Y
pasi, SIKIIO CTOPOHHU HE Y3TOIATh KaHIUJATYypy OJHOOCOOOBOIO CY/JI, UM OJIHA 31
CTOpIH HE o0epe TPETEHCHKOTO CYJII0 IS KOJETIaIbHOTO PO3TJIsAy, UM JiBa oOpaHi
TPETEIChKI CyAJil HE 00epyTh TPEThOrO CYAJI0, MPAaBOM Ha MPU3HAYEHHS TaKOIo
TPETEHCHKOIO CyIJI HAAUISEThCA TOJoBa TpeTeiichkoro cyay. Ilicns gopmyBaHHs
CKJIaAy TPETEUCHKOTO CYAy JAaHUM CKJIaJIOM BHHOCHTHCS yXBaja MPO MPU3HAYCHHS
CIipaBU J0 pO3MIsiAYy, B SIKIM BKa3dye Jary, yac Ta MICIIE TMPOBEJICHHS 3aciaHb
TPETEHUCHKOTO CYAY, a TAKOK HEOOX1TH1 J1i MO0 MIATOTOBKY CIPABHU J0 PO3TIISITY.

Takum ymHOM, MarO4M C(OPMOBAHUN CKIIAJ TPETEUCHKOTO CYyIy, TPETEHChKI
CyIJl MOXYTh BHUPIIIUTH TUTAHHS TPO BIAKPUTTS (MOPYIIEHHS) MPOBAKCHHS Y
crpaBi (AKIIO BIAMOBIAHO JO PETIaMEHTY Take MUTAHHS HE MOTJIO OyTH BUPIIICHO
TOJIOBOIO TpeTeichkoro cynay). Illomo miii, siki BUMHSIOTBCS HA JaHIM CTaii,
3aKOHOJIABCTBO HE MICTUTH KOJHUX BKa31BOK, JIMIIIEC BKA3YIOUH, 110 PO3TJIS CIPaBU
TPETEHCHKUM CYJIOM MTOYMHAETHCS 3 BUHECEHHS BIMOBIAHOI YXBalld Ta HAPABIICHHS

ii croponam (ct.33 3akoHy), TOMy TYT TaKOX JOIUIbHIIIE 3BEPTaTUCS IO
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periJamMeHTiB TpeTeHChKUX CyaiB. Po3rmsin cmnpaBu BIiANOBIZHO [0 3aKOHY He
oOMeXeHM OyNb-SKMMH CTPOKaMH, SKIIO I1HIIE HE BCTAHOBJICHO PETJIaMEHTOM
TPETEHChKOro Cyay abo Tperechkoro yronor. Came TOMy 3 METOIO ONTHUMI3allli
posrisiny cnpaBu g Tpereiicekoro cyxy npu  TIII YkpaiHu BCTaHOBIIEHO
KOHKPETHUU CTPOK PO3IJISAIY CIpaBH, IO HE MOXKE MEPEBUIYBATH JIBOX MICSIIB 3
JTHSI IOPYUIEHHS MPOBAHKEHHS y CIPaBi, X0ua MOXke OYTH MOJOBXKEHHM 3a CIIBHOIO
3ro/I0I0 CTOPIH Ta CKJIaay TPETEHCHKOrO CYIy, SIKUM BHUPINIYEThCS cmip. Takox
TPETEHUCHKUM CYJIOM MOXYTh BCTAHOBJIIOBATHCS KOHKPETHI CTPOKU JIsi HaJlaHHS
NOSICHEHb, MOJAHHS 3asB, JIOKYMEHTIB, JOKa3iB MO CHpaBl Ta BYMHEHHS I1HIIHMX
nporecyanbHux Aid. Tperedicbkum cyaom 1pu  YHK MTII  ananoriynuit
JBOMICSIYHUAN CTPOK BiJIPaXOBY€ETHCS HE 3 JHS MOPYLICHHS MPOBAPKEHHS, a BiA JTHS
MEPIIOTO 3acilaHHsl TPETEHCHKOTO Cydy, a MHTAHHS MpPO TOJOBXKEHHS CTPOKY
pPO3IIIAy 0 ITSITU MICSIIB BHUPIIIYETHCS YXBAaJOK TOJOBU TPETEUCHKOro Cyay 3a
3BEPHEHHSIM CKJIay CYJy, a 3a 3r0JI0I0 CTOPiH YM B pa3i HASBHOCTI IHIIUX OOCTaBHH,
10 YCKJIQJHIOIOTh PO3IJISA] CIIpPaBH, CTPOK PO3IJISLAY MOXKE OYTH MPOJOBXKEHO 1 Ha
OUIBIINN TEPMIH.

BiakpuBim npoBaKeHHs y CIIpaBl CKJIAJl TPETEUCHKOTO CYy MEPEXOauTh Ha
CTaJil0 PO3TIIAIY CIpaBH IO CYTi, JJIA SIKOi aHl 3aKOHOM, aHl JIOCHIKYBaHUMH
perjiaMeHTaMHu MPsIMO He Tiepe10adyeHo TaKUX TPATUIIIHHUX I IUBLUIBHOTO MPOIIECY
CTajli MIATOTOBKU CIPaBU J0 CYJIOBOTO pPO3IJSAY, Ta €TaliB PO3IJsAy CHpaBu —
MIArOTOBYOI YAaCTUHU, PO3TJISAY CIPABH IO CYTi, CYAOBUX J1€0aTiB Ta yXBaJICHHS Ta
IPOTOJIOMICHHS PIMIEHHS, a TaKOoX i TPETEHChKOTO Cydy, M0 BYMHSIOTHCS Ha
KOXXHOMY 3 Takux ertamiB. OJHaK aHali3yloud HOPMATUBHI TPHUIIMCA CTOCOBHO
PO3TISIAY CHOPY TPETEHCHKUM CYJOM BCE K TaKM MOXKHa B HAMOIIBII 3araibHOMY
BUTJISIII BUOKPEMUTH MMiITOTOBKY CIPABH J0 CYJOBOTO PO3TIISAY, PO3IJISIT CIPABH TI0
CYTi, YXBaJICHHS Ta MPOTOJIOMICHHS PIlIEHHS. 3p03yMLJI0, 110 3MICT KOYKHOTO 3 €TaIliB
Oyze J0BOJII BapiaTUBHUM, BPaxOBYIOUM OCOOJMBOCTI PETYIIOBAHHS TMPOIEAYPHU
TPETENCHKOIO PO3IIIALY.

[lim 4Wac MWIATOTOBKM CHOpaBU JI0 CYAOBOTO po3risaay (ToOTO 3 MOMEHTY
BUHECEHHSI yXBAJIM MPO BIAKPUTTS (MOPYIICHHS) IPOBAKEHHS) TPETEHCHKUM CyI0M

3MIMCHIOETHCS HAmNpaBJE€HHS Takoi yxBaiu crTopoHaMm (4.1 cr.33 3akony);
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BCTAHOBJICHHSI BJIACHOI KOMTIETEHIII HAa PO3TIS] CIpaBU (HABITH SKIIO MOMEPETHBO
TaKke MUTaHHS BHUPILIYBAJIOCS TOJOBOIO TpeTeichkoro cyay). ¥ TperelicbkoMy cyi
npu YHK MTII na manomy erami monepeaHio MAroTOBKY CIpaBU 0 TPETEHCHKOTO
posrisiay 3aiicHioe ['onoBHUN cekperap (cekpeTapi) TpEeTEHChKOro Ccyay, SKUi
nepesae CIpaBy Ta ycl MaTepiaid Npu3HaueHoMy (0OpaHOMYy) CKiIaay cyay, a
OCTAaTOYHY MIJATOTOBKY 31MCHIOE BXKE CKJIaJ TPETEHCHKOIO CYy1y, MEePEBIPAIOYM CTaH
MIJTOTOBKH CIPaBH [0 PO3IJISAY Ta BXKUBAIOUM 32 HEOOXIIHOCTI JOJATKOBHX
3aX0/11B, HAIIPUKJIAJI, I110JI0 BUTPpeOyBaHHS BiJl CTOPIH MUCbMOBUX IOSCHEHbB, JI0Ka31B
Ta IHIIMX JOAATKOBUX JOKYMEHTIB (cT.25 Permamenty). IleBHOIO 0COOIMBICTIO
MIATOTOBKH CIPaBU J0 Cy0BOro po3risiny y Tpereiicbkomy cyal ipu TIIIT Ykpaiau
€ BCTAHOBJIEHA Yy CT. 36 PernmaMeHTy MOXIIMBICTB 11 TPOBEACHHS Yy (OPMI MOIMEPEAHIX
3aci/laHb 3a IHIIaTUBU TPETEHCHKOro Cyqy a0o 3a KJIOMOTaHHAM CTOPOHM, Ha SKHX
MOXxe OyTH BUpIIICHO MUTAHHS MPO HAJaHHS JOJATKOBUX JOKa3iB, OTJISAJl PEUOBUX
JI0Ka31B, BUKJIMK CBIAKIB, IPU3HAUYCHHS €KCIIEPTU3U TOIIIO.

OCKUIbKM MiJI Yac TMONEPEeIHbOr0 BCTAHOBJICHHS HAsBHOCTI KOMIETEHINT Ha
pPO3MJISIT CIIPAaBU TOJIOBOIO TPETEHCHKOTO CyAy JyMKa CTOPIH HE 3aciayXoByBajiacs,
BIJIMOBITHO /10 3aKOHY 10 MOYAaTKy PO3IJISAY CIPaBH IO CYTI CKJIAJ TPETEHCHKOTo
CyJly BH3HA4ya€ HasBHICTh Y HHOTO KOMIETEHI[I Ha PO3IJIAJ CIpaBH, a CTOPOHA Ha
JAHOMY €Tall Ma€ TpaBO 3asBUTH TMPO BIICYTHICTb Yy TPETEHCHKOTO CYIy
KoMMeTeHIi. K110 3anepeueHb 3 00Ky CTOPiH He O0yJ0, B OJAJIBIIOMY BOHH MalOTh
MPaBO 3asIBUTU MPO TMEPEBUILCHHS TPETEHUCHKUM CYIOM MEX HMOro KOMIIETEHIIIT
TUIBKH SIKIIO B MPOLIECI TPETEUCHKOTO PO3TIsly BUHUKHE MUTaHHS, PO3IJIS SIKOTO HE
nepeadayeHo TPETEHCHhKOI YroJo a0 sKke He MOxe OyTH MPEeIMETOM TaKoro
PO3MJISAY BIAMOBIAHO IO PErIaMEHTY TPETEUChKOrO Cyy YU 3aKOHY, MPHU I[bOMY, SK
JI0JIATKOBO BKa3zaHo y perjameHTi Tpeteiicbkoro cyay mipu TIII Ykpaiau, oOpanHs
CTOPOHOIO TPETEHCHKOro Ccyaai abo il y4acTh B OOpaHHI TPETEHCHKOTO Cy/aJl HE
1mo30aBysie CTOPOHY MpaBa B MOAAIBIIOMY 3pOOMTH Taky 3asBy. BusHauuBIIH
HAsSIBHICTh KOMIETEHII1, TPETEHChKUI CyJ] BKa3ye TPO 1€ Y BIAMOBIAHINA yXBajl Ta
PO3MOYMHAE PO3TIISA]L CIIPABU, OJHAK SIKIIO TPETEUCHKUW Cy Miif/ie BUCHOBKY IIIOJIO0
HEMO>KJIMBOCTI PO3TIISy HUM KOHKPETHOTO CIOPY BHACIHIJIOK BiJICYTHOCTI Y HBOTO

KOMIIETEHIIII, TPETeUChbKUNA pO3IJsA TMPUIUHAETHCA, a BHUTpPATH, IIOHECEHI
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TPETEUChKUM CYIOM, BIJIIKOJOBYIOTbCSI CTOPOHAMH B PIBHHUX YacTKax. Y pasi
BCTAHOBJICHHSI HAsBHOCTI y TPETEHCHKOr0 CyAy KOMIETEHIIi Ha pO3Tsi AaHOol
CIpaBH, OJHAK SAKIIO TPETEHChKUI Cya Aiiiie BUCHOBKY MpO BIACYTHICTH abo
HEJINCHICTh TPETEHChKOI YoM, IOCTAHOBIISETHCS MOTHBOBAHA yXBajia PO BIIMOBY
B PO3IJIAJl CIpaBH, sIKa HAJCUIIAETHCS CTOPOHAM, a 3asBHUKY Pa3oM 3 YXBaJOIO
MOBEPTAIOTHCA MOJAHI HUM TMO30BHI MaTepiaiid. B mojanbiioMy BHUCHOBOK PO
HAsSIBHICTh KOMIIETEHI[T TPETEUChKOro CcyAy Ta oOcAr MHoro IOBHOBaXKEHb 3a
TPETEHUCHKOIO YIOJIOI0 BIJOOpaKaeThbcsl B PIIMICHHI IO CYTI CHOPY SK OJUH 3
€JIEMEHTIB TPETEUCHKOTO pillieHH (CT. 46 3aKOHY).

B migroroBuiil 4yacTUHI TPETEUCHKHI CyJ JO0 MOYATKYy PO3MVISIAY CHOPY
MOBUHEH 3’SICYBAaTH Y CTOPIH MOKJIMBICTh 3aKIHUUTU CIIPABYy MUPOBOIO YrOJIOIO Ta B
MOJIAJIBIIIOMY CIPHUSTH BUPIMICHHIO CIOPY HUIAXOM YKIAJACHHS MHPOBOI yroad Ha
BCIX CTaJisiX NPOLECY, a CTOPOHH MAalOTh MPaBO 3aKIHYUTH CHPABY YKIAACHHSIM
MHUPOBOi YroJid SK JO MOYaTKy TPETEHCHKOTO PO3IIIALy, Tak 1 Ha Oyab-siKik Horo
CTaiil O MPUUHSTTS PIlICHHS TPETEUChbKUM cyaoM (4. 4 cT. 33 3akony). BianosigHo
1o nojoxkenb Pernamenty Tpereiicbkoro cyny pu YHK MTII (ct. 44) Tpereiichkuii
CyJl HE TUIbKH 3’SCOBY€E MOXJIUBICTh 3aKIHYUTH CIIPaBy MHUPOBOIO Yrojol0, aje U
CaMOCTIHHO Ma€ 3alpONOHYBATH CTOPOHAM YKJIACTH MHUPOBY yroay, Ui 4YOro
TPETEHUCHKUIM PO3TIISi MEePEPUBAETHCS HA Yac, JOCTATHINA IJISl CKJIaJIaHHS MHUPOBOI
yroau. Oco0nuBicTiO 1boro PeriameHTy € i Te, 10 HUM TPETEUCHKOMY CYIy
HA/IA€THCS TOBHOBAKEHHS MMOHOBUTH NPUITMHEHE TIPOBAHKEHHS y CIPaBi 3a 3asBOIO
CTOPOHU Y pa3i HEBUKOHAHHS MHPOBOI YrOAM 3 METOI BHHECEHHS PIIICHHS, IO
3000B’s13y€ BiANOBIAaYa (BIAMOBIIAYIB) BUKOHATH YMOBH MHPOBOI yroau. B Takomy
pasi rojioBa TPETEHCHKOTO Cy/ly TIOHOBJIIOE TPETEHChKE MPOBAKEHHS MO CIpaBi Ta
pU3HavYa€e 0JTHOO0COOOBOTO CYJUTIO JUIsl po3MJIAly Takoi 3asiBu. [ yac mpoBaKeHHs
3a 3asBOIO MPO CHOHYKAHHS 1O BUKOHAHHS YMOB MHUPOBOI yrOJW CTOPOHU MOXYTh
3MIHUTH YMOBH paHillie 3aTBEP/PKCHOI MHPOBOI YroJld YM BUKIACTUA 1i B HOBIU
penakiii, IO BIOOyBa€TbCsi B 3arajbHOMy TMOPSAIKY, MHepeadayeHoMy Jis
3aTBEPXKEHHSI MUPOBOI YrOAM: Y LIbOMY pa3i 3 JHsS 3aTBEPIKEHHS 3MiH 10 MUPOBOI
YoM 4M 1l HOBOI pPeNaKIlii yrojaa B MOMEPEaHINA peaaKilii Ta PillleHHs] TPETEHCHKOTO

Cyny, IKUM BOHa OyJia 3aTBEp/I>)K€HA, BTPa4yar0Th YHHHICTb.
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3aciyroBye Ha yBary i muTaHHs 3a0€3ME4YeHHS MO30BY Mij Yac TPETEeHCHKOTOo
pO3TIsAY: Taka MOXKJIHMBICTH TependaueHa ct. 40 3axony Ykpainu «IIpo Tpereiichki
CyIn» Ta TOPIBHIOBAHUMHU perjaMeHTaMu. 3a3BU4Yail, BXXHUTTS 3axOJliB 00
3a0€e3IeueHHsI 1M030BYy a00 J0Ka31B PO3IIIAIal0THCS B HAYKOBIH JIITepaTypi SK 3aX0U
CIPUSHHSA TpeTEeHChKOMY po3risiay 3 Ooky aepxaBu [97, c.7]: rapantyroun
CTOpOHaM TIpaBO TMepefadi BUPIMIEHHS CIHOpPIB Ha PO3MJISA  HEIEepKaBHOTO
«TPUBATHOTO» Cyady, JAep’kaBa 3000B’S3Y€TbCS B TMOJAJBIIOMY BHU3HATH Take
pIIICHHs, OAHAK MEXI1 1 (GOpMH CIPUSHHS TPETEHCHKOMY PO3TJIAY BUPIIIYIOTHCS
KOXKHOIO JIEP’KABOIO IMO-PI3HOMY 1 MOXYTh OyTH SIK CYTTEBO OOMExeH1 ((pakTUIHO
3QJIMIIAIYM PO3TJIS]] CIIOPY B MPUBATHO-TIPABOBIM IUIOIIMHI), TaK 1 MaKCUMAaJIbHO
PO3IIMPEH], HAOINKAIOUU TPETEUCHKUM PO3TIIS JO CYJOBOTO PO3IIISAY.

BignoBimHo 10 3akoHY, SKIIO CTOPOHM HE JOMOBWJIMCS TMpO 1HIIE,
TPETEHCHKUI CYJ] MOXKE 32 3asBOI0 Oy/Ib-SIKOI CTOPOHU PO3HOPSIUTUCS MPO BXKUTTS
CTOPOHOIO TaKMX 3a0e3MeuyBalIbHUX 3aXO0/1B II0J0 MPEAMETa CIOPY, SIKi BIH BBAXKAE
HEOOXITHUMH, 3 YypaxyBaHHSM IIOJIOKEHb ILHUBUIBHO- Ta TOCHOJAPCHKO-
IPOLECYaJbHOTO 3aKOHOAABCTBA, a TaKOXX BUTPeOyBaTH BiA OyJb-SKOi CTOPOHU
HaJaTU HaJeXkHe 3a0e3leueHHs MO30BY y 3B’S3KYy 3 TaKUMHU 3axoJaMu. Takumu
MOBHOBXEHHSIMU HAJIJICHUN HE TITBKH KOHKPETHHM CKJIaJ TPETEHChKOTO Cyny, a U
roJ0Ba TPETEUCHKOTO Cyay, OJHAK JHILIE 10 (OPMYBaHHS CKIIay TPETEHCHKOTO Cyay
(BignoBigHO 10 Permamenty Tpeteiickkoro cyny npu TIIIT Ykpainu). KonkperHi
3ax0aM 3a0e3MeyYeHHs] MO30BY BKAa3yIOThCS Yy BIAMOBIAHIA yXBalll 1 MOXYThb OyTH
CKacoOBaHI B MOJAJIBIIOMY SIK 1HIIOK yXBaJIOIO, TaK 1 BKa3iBKOIO MPO CKaCyBaHHS
TaKuX 3aXOAIB y camomy pimieHHI. EQekTUBHICTH 3axo/liB 3a0€3MEeUeHHs] MO030BY
TPETEHChKUM CYAOM paHile 3a0e3nevyBanacs HasBHICTIO MOKJIMBOCTI BHECEHHS 0
€1uHOTO peecTpy 3a00pOH BIAUYKEHHS 00’€KTIB HEPYXOMOTO MaiHa BiJOMOCTEH
PO HAKJIAJCHHS (3HATTS) 3a00pPOHU Ta apemITiB Ha 00’ €KTH HEPYXOMOro MaiHa Ha
MIJCTaBl 3asgBH PO PEECTparlifo (BUWIYYEHHS) OOTSDKEHHS 00’€KTa HEPyXOMOTO
MaiiHa, M0 TMojaBanacs TpeTerchkuM cynoM. OJHAaK 3 BHECEHHSIM Ta HaOpaHHSIM
yuHHOCTI 3MiH 110 [lonoxkeHHs npo €auHUN peectp 3a00pOH BIAUYKEHHS 00’ €KTIB
Hepyxomoro MaiiHa, 3 02 gepBHs 2008 poKy TpEeTeMChKi CyId BTPATHIN MOXKJIUBICTh

BXKUTTSI 3aX0/11B 3a0€3I1€UCHHsI TT030BY 1110/I0 HEPYXOMOT'O MaifHa y TaKOMY MOPSJIKY.
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B Toii ke yac, yxBana TpeTelChKOro Cyay mpo 3abe3nedeHHs 030BY caMa Io
co0i He € BHUKOHABYMM JIOKYMEHTOM BiAMoBigHO a0 3akoHy Ykpainu «[Ipo
BUKOHABYE MPOBAKEHHS», HE Mepe10aueHo 1 MOPSAKY X 3BEpHEHHS] KOMIIETEHTHUM
CyJIOM J0 TPUMYCOBOI'O BHUKOHAHHS IUISXOM BHJIayl BHUKOHABYOTO JHuCTa. Tomy
3a3BUYall TPETEHUCHKUMHU CyJIaMU MPU BUPIIMICHHI TUTAHHS PO 3a0€3MEeUEHHS M030BY
BUKOPUCTOBYETHhCSI HaJlaHa 1M MOXJIMBICTb  PO3MOPSIAUTUCS TPO  BXKUTTA
3a0e3MneuyBalibHUX 3aXOIB IIOAO0 MPEIMETy CIOpY, SKI TPETEHChKUI Cy/a BBaXKae
HEOOXIITHUMH, a TaKoX 3000B’s3aTH OyJb-IKy CTOPOHY HaJaTH HaJCKHE
3a0€3MeUeHHs] y 3B’S3Ky 3 TaKUMM 3axojaMy, TOOTO HE HaKJIAJar4u MKOIJHUX
3a00pOH BIJUYKEHHA, Kl O MUISTaiy peecTpauii (Hampukiaa, e Moxe OyTH
HaJlaHHSI pedl 4Yd TPOIIOBMX KOIUTIB Ha 30epiraHHs TPETEHChKOMY Cyay TOIIIO).
DakTUYHO, 3a BIJICYTHOCTI BIJIMOBIAAIBHOCTI Y pa3l MOPYIIEHHS TaKO1 yXBaJil, HOpMa
1010 MOXKJTUBOCTI 3a0€3MeUeHHs TO30BY 3aUIIAE€THCS JCKIapATUBHOI, OCKUTBKH HE
nepeadayeHo 1HIIOTO MOPSIIKY i1 pearizailii, OKpiM JOOPOBLILHOTO.

[leBHI CKIaAHOII MOKYTh BUHUKHYTH i B MPOIIECI OCKAP>KEHHSI Ta CKaCyBaHHS
TaKOro pojy MpoleCyabHUX JTOKYMEHTIB. TpeTeiichke 3aKOHOJABCTBO B3arajli He
MICTUTh TOJOKEHb MO0 MOXJIMBOCTI OCKAp)KEHHS YU CKACYBaHHS YyXBall PO
3a0€3MEeUYCHHs] T030BYy, & TOMY BpETYJIOBAaHHSA JaHOTO THUTAHHS TIOKJIAQJICHO Ha
periaMeHTu TpeTehchkux cyaiB. Tak, Permament Tpereiickkoro cyny npu AVYb
BCTAHOBIIIOE, M0 THTAHHA TPO CKAacyBaHHS 3axoMdiB 3a0e3MeueHHS MO30BY
BUPILIYETHCS TPETEHCHKUM CYAOM 13 3a3HAYEHHSM MpO 1€ B PIMICHHI YU yXBaJi.
ToOT0 04EeBUAHO, IO TOW caMUi CKJIaJa CyJly MOKE CKaCyBaTH BJacHy yxBaly (SIK 3a
3asBOIO0 TI03MBaya, CKaprow BIJANOBiAa4Ya YW 3a BJIACHOI 1HIimiaTuBH). OjHaK, SK
BiJIOMO, B)KMBAaHHS KOHCTPYKIIi «TPETEUCHKUN CyI» B TaKOMY KOHTEKCTI MOXKE
O3HAYaTH HE TIIbKM MOMJIUBICTH BXKHUTTS 3a0€3MeUyBaIbHUX 3aXOMdIB CKJIaJI0M
TPETEHCHKOTO CyAy, aje i 1oro To0BOI0 10 (OPMYBaHHS CKIIALy CYAy (SK 1€ TIPSIMO
3akpimieHo B Permamenti Tpereticbkoro cyny mipu TIIIT Ykpainu). V 3B’ 3Ky 13 UM
MOCTa€ TIMTAHHSA, YM MOXE CKJIaJ TPETEHChKOTO CyAy CKacyBaTH 3aXOMdH
3a0e3MeUeHHsI MMO30BY, 110 OYJU BXKUTI TOJOBOIO ITLOTO X TpeTeichkoro cyny? Taki
Jii BUIAIOTHCS IIJTKOM MOMJIMBUMH, OCKUTBKHA BIAMIHHICTH TMpoIeCyaabHOI (hopMu

TPETEHCHKOr0 PO3IJIALY BiJ LUBUIBHOTO MPOLECY AO03BOJISIE MPUHMATH YacCTUHY
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MpoIeCyaTbHUX PIIIEHb (32 MEIKUMHU PerjaMeHTaM — PO BIIKPUTTS MPOBAIHKCHHS,
PO BCTAHOBJICHHS KOMITETCHIIII HA PO3TJIA/ CIIPABH TOIIO) HE TIIBKH CKIAIOM CYIY,
aJie v roJIOBOIO TPETEUCHKOTO CYAY.

B cBoro uepry, nep>kaBHUMHU CyJJaMU MO-PI3HOMY BUPIIIY€ETbCS MUTAHHS 11010
MO>KJIMBOCTI OCKap>KEHHS YXBaJ TPETEHCHKOTO CyAy MPO BIAKPUTTS MPOBAKEHHS Ta
po 3a0e3nedeHHs Mo30BYy. /[0 npuxnady, Buwuii cocnodapcokuii cyo Yxpainu ceocio
Ilocmanoeoro 6i0 31 mpasusa 2007 poxy y cnpasi Ne02-7/74 3a nozosom Toeapucmea
3 obmedcenoro egionogioanvnicmio «CII MMy oo Ilpueamnoco nionpuemcmea
«bpox Cepsicy npo ckacysanus yxeanu llocmitino ditouoeo Tpemeticokozo cydy npu
Ykpaincokiti mosapuiti 0ipoci « Ykpaincoka moseapua 0ipica» npo nopyuileHHs.
NPOBAOJNCEHHS V CApPABl Ma NpO HAKIAOEHHs apewimy HA MAuHo, NiOmMpumyoyu
no3uyito cyoie@ NoOnepeoHix IHCMAHYIU, 3A3HAYUS, WO MONCIUBOCHI OCKAPHCEHHS.
VX8AL Mpemeticbko2o cydy 3aKoHooascmeom He nepedbauerno [131]. B moii sce uac,
Yxeanow Opoorconikiozeecvkoco paiionno2o cyoy m. 3anopidcocs 6io 11 uepens 2013
poxy y cnpaei Ne335/5497/13-y 3a 3as6010 npo ckacyeamHs yXeauu uybo2o Hc
mpemeiticokozo cyoy 6i0 08 epyous 2006 poxy npo 3abe3neuenns no308y maxka yxeaid
oyna ckacoeawna, nocunawouucsy Ha Y. 1 cm. 51 3axony Vxpainu «llpo mpemeticoki
cyouy, sIKo nepeobauyeno, wjo ocoou, sKi He opanu yuacmi y cnpasi y pasi, AKuo
mpemeucoKull cy0 SUpiUUE NUMAHHA NPo iX npasa ma 0008 A3KU, MAaloms npago
38epHYMuUCst 00 cyo0y i3 3as86010 NPO CKACYSAHHS piuleHHs mpemeticbkozo cyoy [194].
ToOTO 3a3HaYeHUM JEpKaBHUM CYAOM O€3MIJCTaBHO OTOTOXKHIOIOTHCS yXBaJsa
TPETEHCHKOTO CyIy Ta TPETEHChKE PIMICHHS, X04Ya CHPABEMIMBO 3a3HAYUTH, IO
M1JICTABOO JIJIsI CKaCyBaHHS YXBaJIU CYyJl BKa3aB I¢ ¥ TOM (hakT, 110 HA Yac pO3TIIsLy
3asiBU JIEp>KaBHUM CYJIOM peecTpaliiine cBi1ouTBo [1oCTiiiHO Ai1040r0o TpeTernchKoro
cynly mpu YKpaiHCBbKIA ToBapHil Oipxki «YKpaiHChka ToBapHa Oipxka» Oyio
aHyJIbOBAHO.

Taka 3akoHOJaBYa HEBH3HAUCHICTh 3HAYHO TOCIA0II0E e(PEKTUBHICTH
IHCTUTYTy 3a0e3MeyYeHHs] TMO030BYy Yy TPETEHChKOMY pPO3TJISAl: HEMOXKIUBICTh
OCKapKEeHHsI YXBaJU TIPO 3a0€3MeYeHHS MO30BY IIIKOM KOMITEHCYETHCS MOYKIIUBICTIO
il HEeBUKOHAHHS, OCKIJIbKUA HE InepeadadeHo aHl crnocoly MPUMYCOBOTO BHUKOHAHHS

3a0e3euyBajibHUX 3aXOJiB, aHl BIAMOBIJAIBLHOCTI 3a HEBUKOHaHHSA. CrocoOom



140

MOJI0JIAHHSL TAKOTO CTAHOBHINA MOKE OyTH 3aKOHOJABYE 3aKPIIUICHHS MOKIUBOCTI
BXKUTTS 3a0e3lMeuyBajbHUX 3aXOdIB Y HACTYITHOMY TMOPSAKY. 3a pe3yJIbTaToOM
O3Sy 3asiBU, BUXOSIUM 3 11 OOIPYHTOBAHOCTI, BIAMIOBITHOCTI OOCTaBUHAM CIPaBU
Ta CIIBPO3MIPHOCTI 3asiBJICHUM BUMOTaM, TPETEUCHKUI CyJ, KEPYIOUUCHh MEPEIIKOM
BU/IIB 3a0€31eUeHHs 030BY, nepeadoadenoro cr. 152 HUIIK Ykpainu, Moxke BUPIIUTH
MATAHHS PO BXXUTTS 3aM001KHUX 3aX0/1IB CTOPOHOIO (SIK IIe 3apa3 1 nmepeadadyeHo), i
TUTBKH y Pa3l HEMOXKJIMBOCTI BXKUTTA TaKUX 3aXOJIB CTOPOHOIO — KOMIIETEHTHUM
cynoMm. KoMrieTeHTHUI CyJ] B)KMBA€ 3aX0/I1B 3a0€3ME€UEHHS MO30BY 3a TPETEHCHKOIO
YXBAJIOK BUKIIIOYHO 32 3asBOIO0 3aIHTEPECOBAHOI CTOPOHH. 3 METOKO BIIPOBAIKECHHS
TaKOTO MOPSIAKY HEOOX1/1H1 BIJMOBI/IHI 3aKOHO/IaB4l 3MIHHU:

1) cr. 40 3akony VYkpainun «IIpo TpeTeichbKi Cyaum» IOMOBHHTH YaCTHHOIO
JIPYrOIO-TPEThOI0 TaKOTo 3MICTY: «2. AKwo 3abe3neuenusi no308y HEMO’CIUBE
WIsIXOM 8umpeOysants 8i0 0y0b-aKoi CMOPOHU HAOAHHS HANEHCHO2O 3a0e3NneyeHHs.
10308y, MPemeucbKuli cy0 NOCMAHOBIAE YXBALY NPO BHCUMMSA 3AN0DINCHUX 3AX00i8,
nepedbauenux cmammero 152 Luginbnozo npoyecyanbHoeo koodekcy Yxpainu abo
cmammeto 67 I'ocnodapcvkoeo npoyecyanbHo2o kodekcy Ykpainu 6 3anedcnocmi 8i0
B8CMAHOBIEHOI 3aKOHOM NIOBIOOMUOCMI CNPABU.

3. 3a 3aa6010 cmopoHu mMpemencbKo20 pO32NsA0y KOMNEMEHMHUM CYOOM
MOoICYymb  Oymu - excumi  3axo0u  3a0e3neveHHss Nno308y GIONOGIOHO 00 YX8alu
mpemeticbKo20 cy0y npo 3a0e3neyeHts No308y.»;

2) ct. 151 HOIIK YkpaiHu TONOBHUTH YAaCTMHOIO LIOCTOKO TaKOTO 3MICTY: «O.
Cyo 3a 3as86010 CHMOPOHU MPEMEUCbKO20 PpO32asA0Y MOJHCe BHCUMU 3AX00U
3abe3neuenHs: no308y, nepeodaueHi YXeaaow mpemelcvkozo cyoy, 6 HOpPsOKY,
nepedoauenomy cmammero 153 yvozco Kodekcy.

7. o 3asa6u npo 3abe3neyeHHsi n0308y, NOOAHO20 00 MPEMelcbKo2o Cy0y,
000aomvcsi:

1) Hanesxcnum yuHOM 3aC8i0UEHA YXBANA MPEMECbKO20 Cy0y NPO NOPYULCHHS]
mpemeucbKko20 po32niody,

2) HANEXHCHUM YUHOM 3ACEIOYEHA YXBANd MPEmelcbKo2o Cy0y Npo GICUMMs

3aN00IANCHUX 304X0018.»;
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3) mepme peuenHs 4.2 cr. 153 HIIK Ykpainm BukiacTu y Takiil pemaxiii:
«2. 3asea npo 3abe3neuenHs N0308y, NOOAHA 00 NOOAHHS NO308HOI 3AsA6U, MA 3AA6d
npo 3abe3neuenHs no308y, NOOAHO20 00 MPEMeEUCbKO20 Cy0y, PO32NA0AIOMbCI CYOOM
He nizHiwe 060X OHI8 3 OHS 11 NOOAHHA. Y,

4) nomoBHuTH cT. 154 IIIK VYkpaiHm 4acTMHOIO BOCBMOIO TaKOTO 3MICTY:
«8. 3axoou 3abe3neyeHns no308y, NOOAHO20 00 MPEMelcbK020 CYOY, 8HCUMI CYOOM,
CKACO8YIOMbCS CYOOM 3a 34568010 CMOPOHU MPEMELUCbKO20 PO32/ISI0Y MAKOMC Y Pa3i.

1) npununenns mpemeucvKo2o po3ensaoy;

2) 8I0MOBU pIiUeHHAM MPEemeltcbKo2o Cyoy y 3a00807€HHI NO308HUX GUMOZ,
w000 sAKUX 6Y10 8AHCUMO 3aX00I8 3a0e3NneUeHHsl NO308).».

Sk 1 y UMBUIBHOMY IMpoIleci, BIANOBIAAY HAIIJIEHUH MNpPaBOM Mpej’ sIBUTH
3yCTpiYHY TO30BHY BHMOTY [0 TO3MBaya, II0 PEaNi3yeThCs IUIAXOM IMOJAHHS Ha
OyIp-sKiil cTanii TpeTeHChKOro po3rsiay (ajie 40 MPUUHATTA PILIEHHS MO CIpaBi)
3yCTPIYHOTO MO30BY, BUMOTH I0/I0 3MICTY Ta (POPMH SKOTO aHAJIOTIYHI BUMOTAM JI0
MO30BHOT 3asBH, B TOMY YMCJII 1 IIIOJI0 CIUIATU TpeTeichbkoro 300py. Tperelicbkuit cyn
npuiiMae 3yCTPIYHUMA MO30B JI0 CIIJIBHOTO PO3TISAY 3 MEPBICHUM IO30BOM, SKIIIO
oOu/IBa MO30BH B3a€MOIIOB’SI3aHI Ta iX CHIJIBHUN PO3IIIAN € JTOIUIBHUM, 30KpeMa,
KOJIM BOHU BUILIMBAIOTH 3 OJHUX 1 THX CaMHX IMPABOBITHOCHH a00 KOJM BUMOTH 32
HUMHU MOXYTh 3apaxoByBaTUCS. J[01aTKOBOIO YMOBOIO MOTO CIUIBHOTO PO3IJISIAY, HA
BIJIMIHY BIJl 3yCTPIYHOI'O MO30BY Y IMBUILHOMY IMpOIECi, € HE TUIbKU 3B 430K 3
MEePBICHUM MO30BOM, a ¥ BIAMOBIIHICTh YMOBI M1JIBIJIOMUYOCTI TPETEHUCHKOMY Cyly Ta
MO>KJIUBICTh OyTH MPEIMETOM TPETEUCHKOr0 pO3MJIsiAy BIAMOBIIHO IO TPETEHCHKOI
yrogu. Permamentom Tpereiickkoro cyny mnpu TIIII Ykpainm gomaTkoBo
nependayeHo, M0 y pasi HEBHUIPABAAHOI 3aTPUMKH BiAMOBimadeM Tpes IBICHHS
3YCTPIYHOTO TI030BYy ab0 BUMOTH JO 3aliKy, IO MPU3BOAWTH O 3aTATYBaHHS
TPETEHCHKOTO PO3TJIALY, Ha BIAMOBiAaYa 3a PIICHHSM JAaHOTO TPETEUCHKOTO CYIy
MO>Ke OyTH TIOKJIaJIeHO 000B’ 130K BIIIKOTYBAaHHS TOJATKOBUX BUTPAT TPETEHCHKOTO
CyJly Ta 1HIIIOT CTOPOHHU.

Posrasig cripaBu 1Mo CyTi € IEHTPATBHOIO YaCTUHOK TPETEUCHKOTO PO3IIISIY,
i 9ac SKOi BIJOYBA€ThCS OCIIKCHHS JTOKa3iB y CIpaBi, OJHAK Ha BIAMIHY Bij

LIMBUIBHOTO Tpolecy, nepeOyBaioud Ha JlaHid CTaAiil mo3uBady HE OOMEXKYEThCA
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TaKOX 1 y TMpaBl 3MIHUTH, JONOBHUTHA a00 YTOUHHUTU CBOI MO30BHI BUMOTHU (SIKIIO
cTopoHaMu He Oyno morokeHo iHmOro). Crarrero 39 3akoHy mependadyeHo, II0
TPETEHUChKUIM PO3TJIIsA 3I1ACHIOETHCS Y 3aCiIaHHI TPETEUCHKOTO CyAy 3a Yy4dacTio
CTOpiH a00 iX MPEICTABHUKIB, SIKIII0O CTOPOHU HE JOMOBUJIUCS PO 1HIIE 100 IXHbOI
y4acTi B 3acijjanHi. ToOTO 3BUYHOIO (hOPMOIO PO3TIISAY CIIpaBH € ycHa (hopMma, Toi
sk periaamenToMm Tpereiickkoro cyay npu YHK MTII nogatkoBo nependayeHo Taki
dbopMu po3risAy chpaB K MUCbMOBa (popMa Ta po3TJIsj CIOPaBU B AUCTAHIIITHOMY
pexumi (13 3aCTOCYBaHHSAM TEXHIYHUX 3aC001B 3B’SI3KY), 3 SIKMX TPETCHCHKUHN CYII0M,
BPaxOBYIOUM AYMKY CTOpPIH Ta OOCTaBUHHU CIOpPY, OOMpaeThbcs KOHKpeTHa ¢opma.
OO0O0B’SI3KOBOI0 YMOBOIO PO3TJIAlY CIPAaBU B JAUCTAHIIMHOMY PEKUMI € MPOBEICHHS
orjsany (HOCHIIKEHHS) TPETEUChKUMH CYAJSIMUA OPUTIHAJIB JOJAHUX JO TMO30BHOI
3asiBM JOKYMEHTIB Ta IHIIMX JOKa3iB, a MATBEPKEHHS [MOBHOBAaXXEHb CTOPIH UM iX
NPEICTAaBHUKIB MOE BIiAOYBa€TbCd B MOPSJKY, IOTOJUKEHOMY CTOPOHAMH, Ta
CXBAJICHOMY CYZOM, 1 MOXE Tependadyarv 3alydeHHs 10 BKa3aHOi NpOLEIypU
TPETEHCHKOTO  CYJJIl, PO3TAIlOBAaHOTO 3a  aJMIHICTPATUBHO-TEPUTOPIATIBHUM
MPUHITUIIOM, HOTapiyca, 1HII01 0co0H, sika Oy/1e ymoBHOBakeHa 000Ma CTOpOHAMU Ha
Taki Jii Ta HaZacTh MO MaTepiajiiB CHpaBH MUCHMOBE MiATBEPIKCHHS BUKOHAHHSI
nokjajeHoro Ha Hei o000B’s3ky (cT. 35 Permamenty). VY pasi mnpoBeleHHs
TPETEHCHKOrO PO3MIIANY y Takid (opmi, Ipo 1€ B MOJAIBIIOMY 3a3HAYAETHCS Y
TPETEHChKOMY PILIEHHI 3 MOCUJIAHHIM Ha NMHUChbMOBI JI0KAa3U HAIPABICHHS CTOPOHAM
KOPECTIOH/ICHIIII 3 3a3HAYEHHSM 4Yacy Ta MiCIsl pO3IIIsAy TPETEeHChKOi CIpaBH, a
TaKOX 3 JIOJIaBaHHSIM JI0 MaTepiajiB ClpaBU TEXHIYHOTO HOCIs 1H(opMallii, Ha KU
3a KJIOMOTAHHSM CTOPOHHM YH 3a PIIIEHHSIM CKJIaay TpPETEeHChKOrO Cyay
3iMCHIOBaAcs TeXHIYHA (pikcallis 3acijaHHs.

OCHOBHUMHU YYaCHUKAMU TPETEHCHKOTO PO3IIIANY, OKPIM TPETEUCHKOTO CYy1Y,
€ CTOPOHH Ta iX MPEJICTABHUKH, OJTHAK PETJIAMEHTAMH MOCTIHHO JIFOYMX TPETEHCHKHUX
CyJlIB 4M YTOJOI0 CTOPiH y TpeTeiickkoMy cyai ad hoc moxke OyTtu mepemdadeHo
MOXKJIMBICTh JOOPOBUIBHOI ydYacTi TpeTix oci0, iXHI mpaBa Ta OOOB’SI3KH Y
TpeTeiichkoMy po3misial. BigmoBimHo 10 periiameHTy TpeTreichbkoro cymy mpu
TIIII Ykpainu nuTaHHA ydacTi y TpETeMChbKOMY pO3IJIsAl TpeTix ocid Ta ix

npolecyainbHl TMpaBa Yy TPETEUCHKOMY PpO3TJSAl  BHUPIMIYIOTECS TPETEUCHKUMU
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CYIISIMH TIPY BUPIIIEHHI KOHKPETHOTO CIIOPY JIMIIE 332 HASBHOCTI MHCbMOBOI 3T0JU
CTOpPiH CHOPY Ha 3aJy4€HHS 10 PO3TJISIAY CIPaBH TPETHOi 0COOU Ta MUCHMOBOI 30U
po 1€ camoi TpeThoi ocodu. B cBoro uepry, Permament Tpereiickkoro cymy mpu
AYbD, okpiM IHIIOTO, 3 METOK OO0 €KTMBHOTO Ta IMPABUIBHOTO TPETEHCHKOIO
O3Sy A03BOJISIE TPETEUCHKOMY CY/y 32 OCOOMCTOIO 1HIIIATHBOIO 3aJTydaTH TPETIX
oci0, xo4a B OyJb-IKOMY BHIIQJIKy TpeTs ocoba Oepe ydacTb Yy TpEeTEeHChKOMY
po3mIIsil 10OpoBUIEHO. B TOM ske uac, mij yac po3risiay crpaBu TpeTeiicbkuM cyoM
npu YHK MTII tpeti ocobu MOXyTh 3a1ydaTUCs HE TUIBKH CTOPOHAMH Y CKJIAJ0M
Cyly, a ¥ 3a BJacCHOl 1HILIATUBU NUISXOM IOJa4i BIAMOBIAHOL 3asBH. MOKIIHUBOCTI
IPUMYCOBOIO 3allyd€HHA TPETIX OcCI0 aHl 3aKOHOJABCTBO, aHI pErjiaMeHTH
TPETEHChKUX CYAIB HE MICTATh, OCKUIBKM 1LI€ CTaBUTh MiJ] CyMHIB JIOOPOBUIBHICTb
3a]lydeHHSI TPETEHCHKOTO CYAYy JO BHUPINICHHS ITMBUILHO-TIPABOBOTO CIIOPY Ta
IIPUBATHO-TIPABOBI 3acaJy MOTro OpraHizarii.

Ha Biaminy Big TpeTix oci0 y IUMBUIBHOMY TMpOIECi, TpeTi ocodu B
TpPETEHChKOMY PO3TJIsil 3a3BUYai M030aBIIeHI MpaBa Mpe’ IBICHHS M030BY, OCKUTBKH
HE € CTOPOHOIO TPETEHCHKOI YoM, a TOMY KOMIIETEHIIISl CYJy Ha BUPIIICHHS CIIOPY
3a IXHBOI y4acTi BIJICYyTHs, TOOTO TPETI 0COOM MOXKYTh OpaTH y4acTh y CIpaBl TUIbKH
y SKOCTI TpeTiX 0ci0, M0 HE 3asBJISAIOTh CAMOCTIMHHUX BHUMOT Ha IMPEIMET CIOpY.
Pazom 3 Tum, Pernament Tpereiicbkoro cyay nipu AYbD Bce x 103Bostsie TpeTiii 0cobi
Ha0yBaTH MpaBo MO3MBaya YM BIJIOBIJaYa 32 YMOBH ii IPUETHAHHS JO TPETEMCbKOI
yroagu (ct. 15). Ockinbku TpeTeiichkka yroga HE MoXe OyTH 3MiHEHa B
OJIHOCTOPOHHBOMY TOPSAKY, 3pO3yMUIO, IO MJi TaKOro MpUEAHAHHS HeoOXiIHa
3rojia mo3uBaya i BiJiroBijauya. TakuM 4UHOM, OOCST MPaB TaKoi TPEThO1 0COOU, KO
BUXOJWUTH 3 OYKBaJbHOTO TIYMaudeHHsS TIOJOKCHb PETJIaMEHTY, B pe3yJbTaTi Oyme
MoAI0HUM JI0 TIPOLIECYATBHOTO CTATyCy TPEThOi 0COOM 3 CAMOCTIMHMMH BHMOTaMHU Y
IIMBUTBHOMY TIPOIIECi, OCKUIBKH BIJMOBITHO a0 CT.22 PermaMeHTy KOXHUH 3
Mo3MBadviB a00 BIAMOBiNAYIB MO0 1HIIOI CTOPOHH BHCTYINAE B TPETEHCHKOMY
O3Sl CAMOCTIHMHO.

OnHak B IOpUAWYHIN HAyIl CHIPHUM 3aJIUIIAETHCS THUTAHHS YKJIAJICHHS
TPETHOI0 0CO00I0 TPETEUCHKOI YTOU 3 CTOPOHAMHU IIiJ] Yac TPETEHCHKOTo pO3risiay 3

METOI0 HaOyTTs CTaTyCcy CIHIBIO3MBaya, CIIBBIANOBIIAYa YU TPETHOI OCOOM 3
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CaMOCTITHUMHU BUMOTaMH Ha MPEIMET CIopy. 3 OJHOTO OOKy, TpeTs ocoba HabyBae
ObIIOr0 00CATY MpaB BITHOCHO MpEIMETa CIOpYy, OJHAK 3 IHIIOTO — TaKa TPETA
oco0a 3HAXOOUTHCA B HEPIBHOMY CTAaHOBUII MO0 BXE HAsSBHUX I[O3MBayda 1
BI/IMOBIIa4a, OCKUIbKM Oyia Mmo30aBjieHa MOMJIMBOCTI OOMpaTH IMOCTIMHO IFOYUI
TpeTeUChbKUM Cya uu TpeTedcbkuid cyn ad hoc, mnpusHauatd ckjiaag  Cynay,
MOTO/)KYBAaTH YMOBH TPETEHCHKOTO PO3IJIALY TOIIO, a 3MiHA YMOB YKJIaJE€HOi
TpeTeiicbkoi yroau, sik 3azHadae C. A. KypoukiH, OyJe HEMOXJIMBA, OCKUIbKH II€
CTaBHTh ITiI CYMHIB JIETITUMHICTb TPETEHCHKOTO PO3TIIALY, 10 BXKe posrnouascs [99,
c.48]. OnmHak Taka TO3HWINS BHJAETHCS HE 30BCIM BIPHOIO, OCKUIBKH OOMEKEHHS
TPETHOi 0COOM y TIpaBl 0OMPATH MOCTIMHO JIIIOYUN TPETEUCHKUM Cyll UM TPETEHChKUI
cyn ad hoc, mpusHayaT CKkiaj Cyny, MOTOKYBaTH YMOBH TPETEHCHKOTO PO3TISAY
TOIIIO, MAIOTh TaKUil caMUi OOCHT, SIK 1 YKJIQJE€HHSI TPETEHChKOI YroJu Tak 3BaHUM
«KOHKJIFOJICHTHUM)» CIIOCOOOM, 3a SIKHM OJIHa 13 CTOPIH MIATBEPKYE HASBHICTD
yroJy, a 1HIIa CTOpOHA MPOTH IBOTO HE 3amepedye, TUM caMuM, (HaKTHYHO,
MOTO/KYIOUUCH 3 BXKE€ OOpaHUM TPETEUCHKUM CYJIOM, MPU3HAYEHUMH TPETEUCHKUMU
CyIJIIMA TONIO, IO J>KOAHUM YHHOM HE CTaBUTh IiJ CYMHIB JIETITUMHICTh
TPETEUCHKOIO PO3TIISINY.

OO0car mpaB TpeTiX 0CI0 BHU3HAYAETHCS TPETEHCHKHMM CYIOM BIIIMOBIIHO 0
pErJlaMeHTy TPETEHChKOTO Cyay abo yroaw CTOPIH y TPETEUChbKOMY Cyal JUIs
BUpILIEHHS! KOHKpeTHOTO cniopy. Pernmamentom Tperelicbkoro cyay npu AYb obcsr
npaB Ta OOOB’SI3KIB TPETIX OCI0 HE BU3HAYAETHCS, OJHAK 3a3HAYEHO, IO MPABOM
OCKap>KEHHsI PILIEHHSI TPETEUCHKOTO CY/ly KOPUCTYIOTHCS JIMIIE CTOPOHM (ITO3MBaY 1
BIIMOBIZa4), @ TPeTi 0COOM BIAMOBITHO N0 CT. 24 PeriiameHTy TakuM IpaBOM HeE
KOPHUCTYIOTBCSI, IO HE 30BCIM CHIBBIZHOCHUTHCA 3 TOJOXKEHHSIM CT. 389-1
IITK Ykpainu, BIANOBIAHO A0 SKOi CTOPOHU, TPETI 0COOM, a TaKOX ocobOu, SIKi HE
Opanu ydacTi y cmpaBi, y pasl SKIIO TPETEHCHKUN CyJ| BHUPINIUB MHUTAHHS PO IX
npaBa 1 00OB’S3KH, MAIOTh MPaBO 3BEPHYTHUCS O CYAY 13 3asiBOIO0 MPO CKACyBaHHS
pIlIEHHS TPETEHChKOro Cyny. AHAJIOTIUHI CHIpHI TOJOXKEHHS MICTAThCS W Yy
PernamenTi Tpereiicbkoro cyay npu YHK MTIL

Sk 1 y IUBUIRHOMY TIPOIIEC], TOKAa3aMU y TPETEUCHKOMY PO3TIISAl € Oynb-siKi

(dakTU4YHI [aHi, Ha MIACTaBl SIKUX TPETEMCHKUW CyJ] BCTAHOBIIIOE HASBHICTH a0o0
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BIJICYTHICTh OOCTaBHH, 110 OOIPYHTOBYIOTh BUMOTH 1 3all€peueHHs] CTOPIH, Ta 1HIII
OOCTaBMHH, WI0 MAaIOTh 3HA4YEHHS ISl MPABHJIBHOTO BHpIHIeHHS cropy (ctT. 38
3akoHy). 3acobu AOKa3yBaHHS BHU3HAYAIOTHCS PETJIAMEHTOM TPETEUCHKOTO CyAy 4d
TPETEHCHKOIO YroJI010 Y TpeTeichbkomy cyal ad hoc, a Ko 11e MUTaHHS 3aTHIINUIIOCH
HEBU3HAYCHUM — CKJIAJOM TpeTelchbkoro cyay. BuiieHaBejeHi perjiaMeHTH
BU3HAYAIOTh Y SIKOCTI MOKJIMBUX JOKa31B MHUCHMOBI 1 PE€UOBI JOKA3H, MOSICHEHHA 0C10,
K1 TPUAMAIOTh Y4acTh y CIIpaBl, BUCHOBKHU €KCIIEPTIB, IMOKa3aHHS CBIJKIB, ayjio-,
BIJICO3alMCH Ta IHII JOKYMEHTH 1 Marepiaiu. 3BICHO, IO MPaBOBUU PEXHUM
BUKOPUCTAHHS TaKUX 3acO01B JOKa3yBaHHS JICIIO BIJIPI3HSAETHCS BiJ aHAJIOTIYHUX
3ac00iB y UMBUIBHOMY MpOLECI 3 OrJSAY Ha CYTHICTh TPETEHCHKOIO pPO3TISy:
TPETEHChKUI CyJ] HE BIpaBl BUTPEOOBYBATU JOKA3H BIJl OCIO, SIKI HE € YyYaCHUKAMHU
TPETEHCHKOIO PO3IISAAY, OCKIIBKA MOKE JIMILE YIIOBHOBAKUTH CTOPOHHU a00 OAHY 13
CTOpPIH OJiepKaTH BIAMNOBIAHI JOKYMEHTHM Ta HAJaTh iX TPETEHCBKOMY CYAy.
SckpaBUM TpUKIAZOM Yy [bOMY IUIaHI € TIOKa3aHHS CBiJKIB: 3a BIJCYTHOCTI
3aKOHOJJABYMX TMPUIIUCIB IIOAO TPHUBEJACHHS CBIJKa 1O TMPUCATH Ta MOro
BIIMOBIAABHOCTI 3a Ha/JaHHS HETMPaBJMBUX CBIJIUCHb IOBHOI[IHHE BUKOPHUCTAHHS
JTAHOTO 3ac00y CYTTE€BO OOMEXYeEThCsA. Jlo TOTO * 1 MOPIBHIOBAHI PErIaMEHTH HE
NPUIUISIOTE YBard TOPSAKY JOMUTY CBifgka (IIOJI0 OKPEMOro JIONMUTY CBIJKIB,
nepeOyBaHHs CBIAKIB, SIK1 I1I€ HE Jajld TOKa3aHb, B MICIl MPOBEJACHHS PO3TISIAY
CIpaBH TOINO), JACSAKI PErIAMEHTH JIMIIEC BKa3ylOTh, IO SBKY CBiJKa B 3acCiJIaHHs
3abe3reuye CTOpOHA, Ka KJomnoye mpo ioro BUKIUK (PermamenTt TpeTelichbKoro cyay
npu TIIIT Ykpainu), 110 JOT14YHO, OCKUIBKUA MPUBIJ CBIAKA 10 TPETEHUCHKOTO CYIy
HEMOXJIMBUM, YW IO TPETEHChKUI cynas abo ToJIOBYIOUMUA YCYyBa€e 3 MICLS
TPETEUCHKOTO PO3TJIAAY CBIAKIB A0 mouarky ix pgomnuty (Permament IloctiitHo
nitouoro Tpereticekoro cymy npu Acormiarii «I'pyma 6i3nec maptaepis» [153, ¢. 13]).

3 METOI TMPaBWILHOTO BHPIMIEHHS CIOPY TPETEUCHKUN Cyl Mae TMpaBo
3000B’s13aTH CTOPOHHM YU OJHY 13 CTOPIH 3aMOBHUTH TMPOBEIACHHS E€KCIEPTH3U IS
pO3’SICHEHHS NMUTaHb, IO MOTPEOYIOTH CHEIiaTbHUX 3HAHB, TIPO M0 TPETEUCHKUH CyT
BUHOCHUTH BIJMOBIAHY YyxBaly. ToOTO Ha BIOMIHY BiJ LUBUIBHOTO MpPOLECY, 1€
MPU3HAYEHHS €KCIIEPTU3H BIIOYBAETHCS JIMINE 3a KIOMOTAHHSIM Xo4a O OfHI€l 3i

CTOpIH (OKpIM JESIKUX KaTeropid CropaB OKpPEMOIro MPOBAIKEHHS, 1€ MPU3HAYEHHS
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eKCIIEPTU3H € OOOB’A3KOBUM), TPETEHCHKUIA CyJd HaAUICHUH J0JaTKOBUMHU
MO>KJIMBOCTSIMHE TSI 3a0€3MedeHHsT 00’ €EKTUBHOTO PO3TIsiay. Hacmiakyu HeBUKOHAHHS
CTOPOHOIO BUMOT TPETEHCHKOTO CYyNly IIOAO0 MPOBEACHHS €KCIEPTH3U BU3HAYAIOTHCS
pEeriIaMeHTOM TPETEHCHKOrO0 Cyly YW TPETEHChKUM CYAOM JJisi BUPIIICHHS
KOHKPETHOTO CIOpY. Xo4a CJIiJl 3a3HaYUTH, 1110 Cepe/l BKa3aHUX BUILE PETJIAMEHTIB
mume Permament Tpereiicekoro cyay npu TIIII YVkpainu y cr.41 npsmo Hamae
paBO CKJAJy TPETEHCHKOro Cyay BHM3HA4YaTH HACIIJKM HEBUKOHAHHS CTOPOHOIO
BUMOI' TPO MPU3HAYEHHS EKCIEePTU3M 3 BpaxyBaHHSM BCIX OOCTaBUH, IIO MAalOTh
3HAQYEHHS ISl BUPIMIEHHS KOHKpeTHOro cropy. lLliero x crarrero Pernmamenty
3aKpIMJICHO JICII0 BIAMIHHHMM BiJ TPAIULIIMHOTO JIJIsi IUBUIBHOTO MPOIECY MOPSI0K
OI[IHKM JIOKa3iB, SKUM Tiependayae HEOOOB’SI3KOBICTh BHCHOBKY €KCIEpTa JJis
TPETEUCHKOTO CYAyY, SKIIO 1HIIOr0 HE mependayeHo yrogow ctopid. ToOTo cTopoHuU
MOXKYTbh IMOTOJUTH OOOB’A3KOBICTb BUCHOBKY €KCHEpTa, [0 3MYCUTh TPETEUCHKUN
CyJl 10 CyTl CIIUPATUCS MPU OOIPYHTYBaHHI PIIIEHHS TUIBKK HA HBOTO, 110 B CBOIO
yepry cynepeunts cT. 40 uporo x PernameHTy, KOO 3a3HAY€HO, 110 KOJIHHUM JT0Ka3
HE MOXK€ MaTH JIJIsl TPETEUCHKOTO CY/Ty 3a3/1aJIeT1/Ib BCTAHOBIICHOT CHITH.

3aKOHOJIABCTBOM MPO TPETEUCHKI CyAN HE Tepen0ayeHo TaKOro MPUTAMaHHOTO
[UBUTFHOMY TIPOIIECY €Tamy CYAOBOTO pO3TJSAAy SK CYAOBI 1e0aTh, Ha SKOMY
CTOPOHHM MOKYTh BUCTYIUTH 3 IM1ICYMKOBHUMH MIPOMOBAMH, OJTHAK 1€ HE 03HAYaE, 1110
MO>KJIMBICTh MPOBEACHHS CYJIOBUX J€0aTiB y TPETEMCHKOMY pPO3TJsAl BUKIIOYEHA.
Tak, PernameHTOM TMOCTIHHO MAIOYOrO TPETEUCHKOro CcyAay mpu Acormianii
«O0’eTHaHHS IOPUIUYHUX KoMMaH1i Ykpainu» (CT. 97) nepeadadaeThCsi MPOBEICHHS
CyZIOBUX J1€0aTiB 3a MPOIEAYypOI0, aHAJIOTIYHOK CYJOBUM Jie0aTaM y IUBUILHOMY
nporieci [154], BiamoBiAHUI eTan TakoX MOKe OyTH 3ampOBaKEHO 3a 1HIIIaTUBOIO
CKJIaly TPETEHCHKOro CyAy UM MependaueHo TPEeTeHChKO0 YroI010.

[ToBepTatounuch 10 MNHUTAHHS BIAMOBIJATBLHOCTI CTOPIH 32 HEBUKOHAHHS
MOKJIAJCHNX Ha HUX PErJaMEHTOM YW CKJIaJIOM TPETEUCHKOTO CyIy OOOB’SI3KiB
(HampuKIIam, MO0 HEMOJAaHHS JOKa3iB, HEOIUIATH EKCIEePTU3U, BUCIOBICHHS
HETMOBAary J0 TPETEUCHKOTO CyAy TOIIO), CIiJ] BII3HAYUTH, 1110 YUHHE 3aKOHO/IaBCTBO
HE MICTUTh BKa3iBKM Ha KOHKPETHI 3aXO0Jd MPOIEeCyalbHOI BIAMOBIJAIBHOCTI Yy

TpererickkoMy posrisiai. M. JI. INanernepin, B3arajii BBaxkae aOCypJHOIO CHUTYaIlilo,
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KOJIM TPETEHChKI CyAM SIK HEJAEp>KaBHI OpPraHu CTATYBAaTUMYTh CyI0Bi mTpadu (1o
XapakTepHO i MyOJIYHO-TIPAaBOBUX BIJHOCHH) 3 YYaCHUKIB TPETEHCHKOTO
pO3TJIsiay, SKI 3HAXOAATHCS B PIBHONPABHUX BIIHOCHMHAX MDK C000K Ta 3
TPETEUChKUM CYZ0M, 0€3 3roJii OCTaHHIX a00 y BIJICYTHICTh BiJNOBIHOI BKa31BKH
3aKoHy [95, ¢. 204]. HaBiTh 3a icHyBaHHsI TaKoi MOXXJIMBOCT1 HaKJIaJeHHs mTpady Ha
CTOPOHY, 110 IEBHUM YMHOM MOPYIIUJIA MpaBUiia TPETEHUChKOro po3risiay, BIACYTHIN
eeKTUBHUN MeEXaHI3M BUKOHAHHS TaKOl «BJAQJHOI» BOJI TPETEUCHKOTO CYyay:
MPUMYCOBOMY BHKOHAHHIO 32 YUHHUM 3aKOHOJIABCTBOM IMIJJISATAIOTh JIUIIE PIIICHHS
0 CYTi CHOPY, a MPOLIeCYalibHI YXBaJld HE MOXKYTh OyTH BUKOHAH!1 SIKUMOCH 1HILIUM
YUHOM, OKpPIM JOOPOBIIBHOTO.

Opnnak 1 3a BiICYTHOCTI 3aKOHOJAaBUMX BKAa31BOK HE BUKJIIOYAETHCS B3araii
MOKJIUBICTh ~ 3aCTOCYBaHHSI 3aXOJAIB MPOLECYaJIbHOI  BIANOBIJAJIBHOCTI:  TakKl
MOJIOKEHHSI MOXKYTh OyTH mependadyeHi siK B PErjJiaMeHTI TPETEUCHhKOro Cyay, Tak 1
BUKJIAQJICHI Y TPETEUCHKIN yrol. Y BHUIIEBKAa3aHUX PErVIAMEHTaX KOHKPETHUX CaHKIIIH
HEe TepeadavaeThes, 3a3BUYAM BITHOCSYM JaHE MUTAHHA Ha PO3IIIA] TPETEHCHKHUX
CYJ1iB, 1110 3HOBY K TakH, SIK 1 yXBaja Mpo 3a0e3leyeHHs I030BY, HE MA€ HACIIJIKOM
MOXJIMBOCTI TPUMYCOBOTO BUKOHaHHsS. €IUHUM e()EKTUBHUM 1HCTPYMEHTOM
CIIOHYKaHHS CTOPIH JI0 HAJEKHOTO BHKOHAHHS CBOIX OOOB’S3KIB ISl TPETCHCHKHUX
CYJUIIB 3JIMIIAETHCS PO3MOJIIT BUTPAT, MOB’A3aHUX 3 TPETEHCHKUM pO3TIsaoM. Tak,
[lonoxeHHss Mpo BUTpPATH, MOB’sA3aHI 3 BHpIMIEHHAM crnopy IlocTiiiHo airounm
TperericbkumM cynom npu TII Ykpainu, sike € HEBil’€MHOIO 4YacTHHOIO PerinameHTty
Tpereiicbkoro cyny npu TIIII Ykpainu, sk BHHATOK 13 MpPaBWI PO3MOILITY
TpeTeChKOro 300py MK CTOpOHaMH, Mepeadadyae MOKIUBICTh TPETEUCHKOTO CYIY
CTATHYTM HAa KOPHUCTb OJIHIE€I 13 CTOpIH 3 1HIIOI BUTPATH, IO OYyJIW TOHECEH]
BHACIIJIOK HEMOIIIFHUX a00 HECYMJIIHHUX I APYTroi CTOpOHU (HAMpUKIad, Adii, 110
NPU3BEIIH 10 HEBUIIPABIaHOI 00CTaBUHAMH CIIPaBH 3aTPUMKH Ipoiiecy) [128].

3aKII0OYHUM  €TaloM PO3IISITY IIMBUIBHO-TIPABOBOTO CIOPY TPETEHCHKUM
CYIOM € BHHECEHHS pIIIEHHS MO CyTI crnopy abo X MOCTaHOBJICHHS yXBajiu 0e3
BUHECCHHsI pileHHs. J[0MaTKOBOIO CTali€l0 TPETEHCHKOTO PO3TISAY MOXKE OyTh
MePEerIsi TPETEHCHKOTO PIMICHHS 32 HOBOBHSBICHHMH OOCTaBHUHAMH, SKI MAalOTh

ICTOTHE 3HAYEeHHS JJIs CIIPaBU 1 HE MOTJIM OyTH B1JIOMI 3asBHUKOBI Ta (a00) CKiIamy
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CyJly Ha MOMEHT PO3IJISITy CIIpaBU Ta BUHECEHHSI MO Hii PIIICHHS M0 nepeadaydeHa
Pernamentom Tpereiicekoro cyay npu YMK MTIIL. binemn ngetanbHO BHUTaHHS
BUHECEHHsI PIIIEHHS Ta WOTO Meperiisaay 3a HOBOBHUSBICHUMHU OOCTaBUHAMU OYAyTh
PO3TJISIHYTI Y HACTYITHOMY PO3JI1II.

3BakaloyM Ha BUIIEBUKIIAJEHE, CTaJIHHICTh TPETEHCHKOrO PO3TISAY JEIO0
noAiOHa JO CTaaidHOCTI IMBUIBHOTO TIPOIIECY, OJHAK y 3B’SA3KYy 3 MEHIIOIO
dbopmMalti3oBaHICTIO, Ma€ CBOi 0COOIMBOCTI. OCKUIBKU €IMHOT MPOIECYaIbHOI (hopMHU
TPETEHCHKOTO PO3IIISLY HE ICHYE, CIIJI BUIUIATH JUIIE T1 KJIFOYOBI CTajli, HASBHICTh
AKUX X04ya 0 OMoCcepe/IKOBAHO 3aKpinyieHa 3aKOHOM:

1) oTpumaHHS MO30BHOI 3asBH MOCTIMHO [IFOYMM CYJIOM YW TPOXAHHS
(mpono3ullli) 1HIIOK CTOPOHOIO TPETEUCHKOI Yroau Npo NpHU3HAYEHHS 4u OOpaHHs
CKJIaZy TPETEHCHKOIO Cy1y AJIA BUPIIIEHHS KOHKPETHOIO CIIOPY;

2) popmyBaHHS CKJIay TPETEHCHKOIO CYAY;

3) BiAKpUTTS (MOPYIICHHS) TIPOBAKCHHS Y CIIPaBi;

4) MiAroToBKa CHpPaBH JI0 TPETEUCHKOTO PO3TIISAY;

5) 3’scyBaHHS MNHUTaHb TMPO HASBHICTh YM BIJCYTHICTh KOMIIETEHIII]
TPETEHCHKOTO CYJIy Ha PO3TJsA] JaHOi IMBIIBHOI CIPaBH, HASBHICTh 1 JIMCHICTB
TPETEUCHKOT YTOJIH;

6) po3rysi cripaBH 1O CYTI;

/) BUHECEHHSI PILIEHHS TPETEHCHKOIO Cyay.

[Ipu upomy, siIKk BKa3zyBanocs BUIIIE, NEPEIIK CTaAlil TPETEUCHKOro PO3riisly He
€ BHUYCPITHUM: PETJIaMEHTaMU TPETCUCHKUX CYIIB UM TPETEHCHKOIO YTOIOI0 CTOPIH
po Tepenady Cropy Ha po3ris Tpereidchkomy cyay ad hoc mogaTkoBO MOXKYTh
Oytu mepenbadeHi W 1HII cTaAll (CHOOHYKaHHS 1O BHUKOHAHHS 3aTBEPIKEHOI
TPETEHCHKUM CyJOM MHPOBOi YTrOIW, TMEPeryisi TPETEHUChKOro pIMICHHS 3a
HOBOBUSIBIICHUMH OOCTaBMUHAMU TOIO), TaK CaMO MOXXE 3MIHIOBATHCS IXHS
4eproBicTh ((POpMyBaHHS CKJIaAy TPETEUCHKOrO Cyay M0 abo TIiCas BIAKPHUTTS
IPOBAHKEHHA), JNEAKl CTalii MOXYyTh QyOJroBaTHCS (BCTAHOBJEHHS HAsABHOCTI YU
BIJICYTHOCTI KOMIIETEHIIII y TPETEHChKOTO CyAy, IO TMOMEPEAHBO MOXKE
3MIIMCHIOBATUCSA TOJIOBOIO TPETEHCHKOTO CYAy, a 3TOJ0M — BXXE MPU3HAYCHUM

CKJIaJIOM TPETEMChKOTO CYAY), OJIHAK MOCIIKOBHICTh CTaJiil OTPUMaHHS MO30BHOI
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3agBH TPETEHCHKUM CYJOM UM TPOXaHHA (IPOMO3UIlI) IHIIOK CTOPOHOIO
TPETEeUChKOi YroJu Mpo MpU3HAUYEHHS Yd OOpaHHA CKJIaay TPETEHCHKOTO Cyay AJis
BUPILIEHHS! KOHKPETHOTO CIOPY, PO3TJISAY CIpaBu MO CYTI Ta BUHECEHHS PIIICHHS €
HE3MIHHOIO, 1110 00YMOBJIEHO JIOTIKOIO CAaMOTO TPETEHCHKOTO PO3IIISY.

Buninenns neskumu aBtopamu (B. H. Tapacos [187, c.17]) Takoi cramii
TPETEHCHKOIO MPOIIECY K YKJIAJICHHSI TPETEUChKOI YroJld MOXKHA BBaXXATH XUOHUM,
OCKLJIbKH Ha 111 CTajil OCHOBHUMH € SIKpa3 MaTepiaibHO-IIPaBOBI BIJIHOCUHH CTOPIH,
a JISUIbHICTH TPETEHCBKOTO Cyay SK YYacCHMKa TPETEUCHKOTrO  pO3IIIsiay
BUKJIIOYAEThCS. TUM Ouiblle, M0 32 HAsIBHOCTI TPETEMCBHKOI YroAu TPETEUChKUN
PO3IIIAl MOKE 1 HE PO3MOYATUCS 30BCIM, 30KpeMa y pa3i BIACYTHOCTI NIPe IBJICHHS
M030BYy, MPUIUHEHHS AISUIBHOCTI MOCTIMHO A10YOr0 TPETEHCHKOIO CyJly YU CMEpTI
TpeTeiickkoro cyaai y Ttpereiicbkomy cyali ad hoc, sxmo He mnependadeHo
MO>KJIMBOCTI BUOOPY 1HIIOTO.

[Ipu npOMy OCKap KEHHsI PIILIEHHS TPETEHCHKOTO Cy/y Ta BUKOHAHHS PIIIEHHS
TPETEUCHKOIO CyIy HE € CTaJisIMU TPETEHCHKOro pO3IJsfAy, OCKUIBKM HaBiTh 3
JEerajbHOrO0 BHM3HAUYEHHS BUIUIMBAE, IO TPETEHCHKUH pO3MIIS — L€ MPOLEC
BUPIIIEHHSI CIOPY 1 TNPUWHATTA pIMIEHHS TPETEHChKUM CyIoM. Permamentamu
TPETEHChKUX CYAIB 1HOJI YTOUYHIOETHCS, IO TPETEHCHKUM PO3IIISA SBJSIE COOOIO
mpoliec, KU MOYMHAETHCS 3 MOMEHTY TMOPYIIEHHS MPOBA/DKEHHS Y TPETEUCHKI
CIpaBl Ta 3aKIHYYE€TbCS BUHECEHHSIM PIIIEHHS TPETEHCHKOro cyay abo yxBalu y
BiANOBIAHUX Bumaakax. OJHAK [EIKMMH HAYKOBISIMUA TPOMOHYETHCS BBAXKATH
CaMOCTIMHUMHU CTaJiIMH OCKap>KEHHSI PIIIEHHS TPETEUChKOTO Cyay, SKEe €
MEPEBIPOYHOIO CTATIEI0 TPETEHCHKOTO CYJOUYMHCTBA, @ BUKOHAHHS TPETEUCHKOTO
pIIEHHS — 3aKJIIOYHOIO CTAJI€El0 TPETEHCHKOrO0 CYJOYMHCTBA, SKa 3a0e3nevye
BTIJICHHSI B )KUTTSI BUCHOBKIB TPETEUCHKOrO CyAy IO BUpIIIyBaHI HUM cropasi [ /8,
c. 123]. Tlpore Take TBEepIKEHHS HE 30BCIM BIPHO BiOOpakae camy CYTHICTh
TPETEHCHKOTO PO3TIIALY, 00OB’SI3KOBHM YYaCHUKOM SIKOTO € TPETeHChKUi cya (110 1
BUILIMBAE 3 JIETAJIbHOTO BU3HAYCHHS ). B TaHMX ke MPOBAKEHHSIX TPETEUCHKUM Cy/T
y4dacTi He mpuiiMae, a y BUNAAKy Tperelcbkoro cyny ad hoc, Tpereiicekuii cyn OyB

CTBOPEHMM THMYACOBO 1 TMPHUIUHUB CBOE ICHYBaHHS 3 BHHECCHHSIM DIIICHHS, a
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€MUHUA 00O0B’SI30K, IO MOKIAAAETHCS HA TPETCUCHKUHN Cyd Y IHUX MPOBAIIKCHHSIX —
HAJICWJIAHHS KOMIIETEHTHOMY CyIy MaTepiaiiB TPETEUCHKOT CTIPaBH.

Taki mojmaTkoBl  cTajli  OXOIUTIOIOTHCS  OUIBIN  IMIMPOKUM  TOHSATTAM
(TPETEHCHKHUI MpOIeC», SAKHH SK pa3 1 CKIANAEThCA 3 TPETCHCHKOTO PO3TIISAY,
MEPEBIPKA TPETCHCHKOTO PIIICHHS KOMIICTCHTHUM CYJIOM Y TIPOBAJDKEHHI IOI0
OCKap)KCHHSI TPETCHCHKOTO PIIICHHS Ta 3BEPHEHHS KOMIICTCHTHHUM CYJIOM PilllCHHS

TPETEHCHKOIO CyAy 0 MPUMYCOBOTO BUKOHAHHS.

Bucnoeku oo po3oiny 2

1. Tperteiicbka yroja € mijicTaBOX0 BUHUKHEHHS] KOMIIETEHI1i TPETEHCHKOTrO
CyJly Ha pO3IJIsi/i IEBHOTO LIMBLILHO-TIPABOBOIO CIIOPY.

2. 3a ¢opMoOIO YKIAJICHHS TPETEHCHhKOI yroaum MOKHA TOIUIMTH Ha!
1) TpeTeChKi yroam, Mo BKIYCHO JO TEKCTY OCHOBHOI'O JOTOBOPY (TpEeTEHCHKE
3aCTEPEXKEHHS); 2) TPETEUChbKl YroA, IO MICTATbCS B OKPEMOMY JIOKYMEHTI
(Tperelicbkuil 3amucC, reHepaIbHUN TPEeTEeHChKUI JTI0TOBIp, TPETECchKa yroja proprio
vigore To1io). B 3anmexxHOCTI BiJ] CIIPSMOBAHOCTI TPETEMCHKOT YTOAU HA BUPIIICHHS
HAsSIBHOTO YW MOTEHIIIHHOTO CIOPY BUIAUISIOTHCA Taki BUAW yroi: 1) crpsiMOBaHI Ha
nepefaady g0 TPETEMChKOTO CyAy HasBHOTO CHOpy (TPETEHCHKHM  3armuc);
2) cIpsMOBaHI Ha TMepemavyy J0 TPETEHChKOTO CYAy MOXKIUBUX CIIOPIB Y
MalOyTHhOMY (TpeTeHChbKEe 3aCTEepEeKEeHHs, TpPETEHChKa yroja proprio vigore);
3) 3minraHi (reHepaJbHUH TPETEUCHKUI JIOTOBID).

3. Hamano Bu3HayeHHs TaKWUM HE3aKpIIUICHUM 3aKOHOJABYO, OJHAK
3aCTOCOBYBAaHMM Ha MPaKTHULll, TPETEUChKUM yrojgam: 1) OaraTopiBHEBa TpeTeilchbka
yroga — TpeTeiichbka yroja, BiMOBIAHO JO SIKOI CTOPOHM MOTOJUIIN PEKOMEH/I0BAHE
4 000B’A3KOBE 3aCTOCYBaHHSI OYb-SIKOrO CIOCOOY aJbTEPHATHUBHOTO BUPIIICHHS
Copy, ULIO0 TMepedye Imepenadl Ccrnopy Ha BHPIIIEHHS TPETEHChKOMY CYAY;
2) anpTpeHaTHBHA TpeTeiiCchbka yroja — TpeTeiichbka yroja, BiINOBIIHO 10 SKOI
CTOPOHM TOTOJWIIM TIepeAaTH CHip Ha BUPIMICHHS OJHOMY 3 JCKITbKOX BU3HAYCHHUX
TPETEUChKHX CYJIiB, 3 PaBOM OOpaHHs KOHKPETHOTO TPETEHCHKOTO Cyly MO3UBaUYEM;

3) ribpumHa TpeTeiichbka yroja — TpeTelchKa yroja, BIAMOBIIHO IO SKOi CTOPOHU
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MOTOIINA TIEPEAATH CITIp Ta PO3TIISA TPETEUCHKOMY Ta JACPKABHOMY CYIy 3 IMPaBOM
0oOpaHHA BIIMOBIAHOTO CY/Ty MTO3UBAYEM.

4. Tperelcbkuil po3risa  LHMBUIBHO-TIPABOBHX  CIOPIB  SIK  CKJIaJlOBa
TPETEHCHKOrO MpoIeCy — 1€ CYKYIHICTh MPOLECYyaIbHUX A1H TpEeTeHChKOro Cyay Ta
YYaCHHUKIB TPETEHCHKOTO pO3MIsAy (CTOPIH Ta iX IPEJACTaBHUKIB, @ TaKOX TPETIX
0ci0, SKIIO 1XHS y4acTh nepeadaueHa periiaMeHTOM TPEeTEeHChKoro cyay abo yrojoro
CTOpIH Y TPETEUCHKOMY CY/I1 Ui BUPIIIEHHS] KOHKPETHOTO CIOPY), CIPSIMOBAHUX HA
BUPILIEHHS IMBUIBHO-TIPABOBOTO CIIOPY, MEPEAHOTO Ha PO3TJIS] TPETEUCHKOMY CYAY
Ha MIJCTaBl TPETEUCHKOI YTOJIH;

5. HeoOxiaHICTh BXKUTTS 3aX0/A1B 3a0€3ME€UEHHS MO30BY 1]l YaC TPETEHUCHKOTO
po3riIsiAy Mae OyTH 3aKkpiljieHa Ha 3aKOHOJAABUOMY PIBH1 Yy HACTYITHOMY MOPSAKY: 3a
pEe3yJAbTaTOM pO3TJSAY 3asBU, BHUXOJAYM 3 1i OOIPYHTOBAHOCTI, BIJMOBIAHOCTI
o0CTaBMHAM CHpPaBH Ta CIIBPO3MIPHOCTI 3asBJIEHUM BHMOTaM, TPETEUCBHKUU CyI,
KEPYIOUHCh TIepeIiKOM BHIIB 3a0e3ledyeHHs I030By, mnepeadadeHoro ctT. 152
HIIK Ykpainu, MoXe BHUPINIATA THUTAaHHS NPO BXKUTTS 3aM00ODKHUX 3aXOJiB
CTOPOHOIO (K IIe 3apa3 1 mepeadadeHo), a y pa3l HEMOXKJIMBOCTI BXXKHUTTSA TaKHX
3aXO0J/IB CTOPOHOIO — 1 KOMIETEHTHUM cyJoM. KOMIIETEeHTHU CyJl BXXKHBAE 3aXOIiB
3a0€3MeUYeHHs] T030BY 32 TPETEHWCHKOI YXBajoOK BHUKIIOYHO 3a 3asBOIO
3a1HTEPECOBAHOI CTOPOHHU.

6. Jlms Tpeteticbkoro cymy ad hoc mepiioro cTamiero TpEeTEHCHKOTO PO3TIISLY €
OTPUMaHHSI TPOXaHHsS (MPOMO3HUIliT) IHIIOK CTOPOHOK TPETEHCHKOI yroau Mpo
MPU3HAYCHHS YM OOpaHHS CKJIaAy TPETCHCHKOTO CyAy JJIS BUPIMICHHS KOHKPETHOTO
cnopy. Pemra craniifi € CnuIbHUMH ISl MOCTIMHO JIIOYMX TPETEHCHKUX CYJIB Ta
Tperericbkux cyaiB ad hoc: 1) orpuMaHHs 1M030BHOI 3asBU; 2) GOpMYyBaHHS CKJIATy
TpETeHChKOTO Cymy; 3) BIAKpUTTS (MOPYIIEHHS) TMPOBA/HKCHHS Y  CIpaBi;
4) mMAroToBKa CHpPaBH 10 TPETEHCHKOTO PO3IIIAAY; 5) 3°sICyBaHHS MHTaHb PO
HAsSBHICTh YW BIJCYTHICTh KOMIIETEHIII TPETEHCHKOTO Cyay Ha pO3MISAI JJTaHOi
CIIpaBH, HASBHICTh 1 MIMCHICTh TPETEUCHKOI yroau; 6) po3riisi CIOpaBd MO CYTI;
7) BUHECEHHS PIIICHHS TPeTeHChKOro cyay.. B CBOI depry TpeTelChKHid mpoiiec
CKIIAQZAEThCS 3 TPETEUCHKOTO pO3MIISIAY, MEPEBIPKH TPETEUCHKOTO pIIIEHHS Ta

3BCPHCHHA HOro A0 IIPpUMYCOBOI'O BUKOHAHHH.
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PO3JILT 3.
PIIIEHHS TPETEMCHKUX CYIIB 3A HACJUIKAMHA PO3LISITY
[IABLILHO-ITPABOBUX CITIOPIB

3.1. Ilpaesoei nacnioku po3enady cnpasu mpemeucoKumu

cyoamu

[IpuitHATTS pillIeHHS TPETEUCHKUM CYJIOM € 3aKIIOYHOIO CTaJI€I0 PO3TIISTY
CIpaBU TPETEHCHKUM CYJIOM, 3 SKOI IIOB’SI3Y€TbCS 3aKIHUYEHHS TPETEUCHKOIO
posrisany. Opnak y cr. 53 3akony Ykpainu «lIpo Tpereiicbki cynm» mnepeadayeHi
TaKOX 1 MIJCTaBU JIJIsl PUIIMHEHHS TPETEUCHKOT0 pO3MIisiny 0€3 BUHECEHHSI PIILICHHS
IUIIXOM NTOCTAHOBJIEHHS YXBaJH, Cepe SIKUX Taki: 1) ciip He MiAsArae BUPILICHHIO B
TPETEHChKUX CyAaxX YKpaiHW; 2) € pIlIEHHS KOMIETEHTHOTO CyJly MK THMH X
CTOpPOHAMH, 3 TOTO X MpeAMeTa 1 3 TUX CaMHUX MiACTaB; 3) Mo3uBay BIIMOBUBCS Bijl
Mo30By; 4) CTOPOHM YKIAIM YrOAy NpO MPHUIHHEHHS TPETEHCHKOTO PO3TIISAY;
5) mianpueMCTBO, YCTAaHOBY 4YH OpTraHi3aililo, SKi € CTOPOHOK TPETEHCHKOro
pO3TIsiAy, JIIKBIAOBAHO; TPETEHCHKUN CYyJl € HEKOMIIETEHTHUM 11100 NEpeJaHoro Ha
roro po3risy cropy; 6) y pasi cMepTi Gi3udHOT 0co0H, sika Oyria CTOPOHOIO Yy CIIpaB,
SKIIO CHIpHI TPABOBIJHOCHMHM HE JIOMYCKAlOTh MPABOHACTYIHHUIITBA. TaKoX
IPUIUHEHHS TPOBAKEHb TPETEHCHKOr0 CyAy € HAC/iIKOM HEBUKOHAHHS CTOPOHAMHU
Yy BXKe OOpaHWMH (MIPU3HAUYCHUMH) TPETEUCHKUMH CYAASIMH BUMOT CT. 17 3akoHy
110710 GOpMyBaHHS CKJIaly TPETEHCHKOTO CYIy AJIsl PO3TIsAY KOHKpETHOTro cropy. B
pPO3ILIMPEHHST Tepeiiky MiACTaB, 3a3Ha4eHUX y JaHiki crarti, PeriameHt
Tpereiicbkoro cyny npu YHK MTII nHaainge ronoBy TpeTeiichkoro cyay ado
KOHKPETHHM CKJaJ CyJdy TIOBHOBXEHHSIM BHHECTH YXBaJIy MPO MPHUIHHEHHS
TPETEUCHKOTO PO3TIISAY CIpPaBU TAaKOX y BHUMAAKY: BIJICYTHOCTI MPEAMETY CIOPY;
MPUIHATTS PIIMICHHS MPO 3aTBEPKEHHS MUPOBOi YroJid CTOPiH; CMEPTi, BU3HAHHI
nomepJioro abo 6e3BICHO BICYTHROIO (Pi3UYHOT 0COOH, 10 Oysia CTOPOHOIO Y CIIPaBi;
CHUCTEMAaTUYHOI'O HEBUKOHAHHSI CTOPOHAMHU BUMOT TPETEHCHKOTO CYIY.

3 ormmay Ha 3aCTOCYBaHHS 3aKOHOJABIEM TOHSTh «IPUIIMHEHHS» Ta

«3aKIHUYCHHS» TPETEUCHKOTO pO3MJISINY OTOTOKHIOBATH I1X HE MOXHA 3 THX
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MIpKyBaHb, L0 3 HACTAHHSAM MIACTAaB ISl MPUIUHEHHS MPOBAIKEHHS MOJAJbIIe
BUPIIICHHS MEPEIaHOTO CHOPY € HEMOXKIIMBUM, OCKUIBKU Takl MIJCTaBH HE MOXYTb
OyTH YyCyHEHI, a TOMY TIOBHOB&XEHHS TPETEUCHKUX CYIJIIB MPUIUHAIOTHCS
OCTaTO4YHO. B CBOIO 4Yepry, 3 3aKiHYEHHSIM TPETEUCHKOTO PO3TISAY OB’ SI3YETHCS
BUPILIEHHS! CIOpPY MO CYyTi, a TPUIIMHEHI IOBHOBAXXEHHS TPETEHUCHKUX CYJIIB
BIAMOBIAHO 70 CT. 21 3aKOHY MOXKYTb OyTH IOHOBJICH1 JIJIsi TIPOBEACHHS JiH 111010
YXBAJICHHS JIOJATKOBOTO PIIICHHS, PO3’SICHEHHS YW BUIIPaBIeHHs pimieHHs. To0To
OPUIHATTS PIIICHHS 3HaMEHY€e CO0O0 3aKIHUEHHSI TPETEUCHKOrO pPO3TIsAy, OJHAK
TPETEHUChKUI MPOLIEC Al MOKE TPUBATH.

[loHATTS «CyAoOBe PIMIEHHS» Yy Haylll UMBUIBHOIO MIPOLECYaJIbHOTO MpaBa,
BpaxoBytoun nojoxxkeHHs L[IK Ykpainu, € y3arajJbHIOIOYMM JJis1 BCIX akTIB CY.y,
OCKUIBKA O0’€lHy€e COOOI TIOHSTTS yXBaJld, BJIACHE pILIEHHS, IOCTAaHOBU Ta
CyJIOBOTO Haka3zy sK oco0nuBoi ¢dopmu cyaoBoro pimeHHs. Ha BiamiHy Bia
LUBLIBHOIO MPOILIECYalbHOIO 3aKOHOAABCTBAa, 3aKOHOM YkKpainu «IIpo Tpereiichbki
CYyIW» YITKO PO3MEXKOBaHI MOHSTTS YXBajJl TPETEUCHKOIO CyAy Ta pIILIEHHS
TPETEUCHKOIO CyAy, JUIsl SIKOTO BIJICYTHE IIMPOKE Horo po3yMmiHHA. Tak, y cT. 53
3a3HAUYEHOr0 3aKOHY BKAa3aHO, L0 3 MUTaHb, SIKI BUHUKAIOTH y MPOLEC] PO3TISAY
CIIPAaBH 1 HE CTOCYIOTBCS CYTl CHIOPY, TPETEHCHKUM Cy/ MTOCTAHOBJISIE yXBald. | xoua
JerajJbHOrO0 BU3HAYEHHS TEPMIHY «TpETEHChbKE pIlIEHHS» HE HaJaHo, 3
KOMILJIEKCHOTO aHami3y ctateil ['aBu VI 1boro 3aKoHy BUIUIMBAE, 11O M1 PIILIEHHSIM
TPETEUCHKOTO CY/ly PO3YMIETHCSI TUIBKH PIIIEHHS MO CYTl1 CIIOPY, & OTXKE MOJIOKEHHS
HI0JI0 OCKapKE€Hb PINIEHb TPETEHChKUX CYIIB HE MOXYThb OyTH MOIIMPEHI 1 Ha
yXBaJlu.

VY HaykoBiil JiTeparypi NPOMOHYIOThCSA pI3HI Kiacu(ikalii TpeTerChbKUX
pillieHb: JesKI 3 HUX HE TOB’SA3aHI 3 YMHHHM 3aKOHOJABYMM 3aKpIIJICHHSIM, a
BUKJIMKaHI1, TIEPIII 3a BCE, ICTOPUYHUM PO3BUTKOM TPETEHCHKOTO CyAy Ta chopMoBaHi
Ha MEePCIEKTUBY (BPaXxOBYIOUHM JTOCBIJ IHITUX KpaiH 3 peryatoBaHHs apOiTpaxy). Tak,
[. M. YynaxiH npomoHye B 3aJ€KHOCTI BiJ] 00CSTY MOBHOBAKEHb TPETEHCHKOTO CYIY
BUJIIIATH: 1) pillleHHs, BUHECEH] CKJIAJIOM TPETEHUCHKOTO Cy/ly B OpAMHAPHINA Gopmi
TPETEHCHKOTro po3msiny (TOOTO Take pillieHHs, ke NependadyeHo 3aKoHOM YKpaiHu

«IIpo TpeTeicbki cyau»); 2) pilIeHHS CKJIaay TPETEUChKOro CyAy, 3aJIy4€HOTO Y
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SAKOCTI JpYyXHIX TocepeAHMKiB (amiable compositeur); 3) pimeHHS 1O
cnpaBeIMBOCTI (eX aequo et bono). OgHak TpeTEHCHKOMY PIIIEHHIO BIATIOBIAHO 10
YUHHOTO 3aKOHOJABCTBA HE MPUTaMaHH1 TaKl XapaKTEPUCTUKU SIK BUHECEHHS HOTO 110
CIIPaBEAJIMBOCTI YU BUHECEHHS MTOCEPEIHUKAMU CTOPIH.

B 3anexxHocTi BiJl 00CATY BUPIIICHUX PIIICHHSAM MUTaHb ITUM K€ JOCI1THUKOM
BUJIUISTIFOTHCS: 1) TTOBHI PillICHHS, SKUMH BHUPIIIECHO BC1 3asBJICHI BUMOTH; 2) PIIICHHS
I0JI0 YaCTHUHHU 3asBJICHUX BUMOT (4acTKOBI Ta mpomixHi). [Ipu 1npomy yacTtkoBe
PIILICHHS B1IMEXXOBYETHCS BiJl IOJATKOBOTO BIAMOBIAHO 10 KPUTEPIiB 00YMOBICHOCTI
MPUAHATTS PIMIEHHS BOJICBUSBICHHSM CTOPiH, CTPOKY, B MEXax SIKOTO MOXKe OyTH
NPUIHATO PILMICHHS Ta CTYMEHIO 3B 53Ky 3 MEPBUHHUM (OCHOBHHMM) pimeHHsM [211,
c.17-18]. TlomsarTssM dacTkoBoro pimeHHs (partial awards) B mpakTwi
MIKHAPOJITHOTO KOMEPUIMHOTO apOITpa)xky OXOIUIIOIOTHCA PIMIEHHS HI0JI0 YACTHHH
MO30BHUX BHUMOT y CIIpaBax 3 JACKIIbKOMa T'PyIlaMd 3BEPHEHHUX 10 CYIy BHUMOT, B
bOMY pa3l BUPIMICHHS YaCTUHU MUTaHb MaTUME TMPEIOULIIIHE 3HAYCHHS IS
BUPIIIEHHS PEIIITH, a caMe PIIICHHS, HE 3BaKaloyu Ha CBOIO HA3BY, BCE K HAJUICHE
yciMa 03HaKaMu apOITPa)KHOTO PIIICHHS, B TOMY YHCJI1 1 IIOJI0 1OT0 OCTaTOYHOCTI Ta
MO>KJIMBOCTI HOTO TMOJAJIBIIOTO BU3HAHHS Ta BUKOHAHHA (OJHAK JIMIINE B YaCTHHI
OXOTUICHUX MPOMIXHHUM PIllIeHHSIM BUMOT). [IpoMiskHe pillleHHS HOCUTh TUMYaCOBUMN
XapaKTep, OCKIIbKA HE BHPIINIYE TOPYIIEHOT0O B HBOMY MHTAHHS OCTaTOYHO,
3aJTMIIIAI0YU MOKIIMBICTh TIEPETJIS Ay BUCHOBKIB, BUKJIQJICHUX B HhOMY, Ha HACTYITHHX
cTamisgx apOitpaxkHoro po3risaay. Ocrtaroune pimenHs (final awards), sxum
BUPILIYIOTHCS BC1 3asIBJIEHI BUMOTH, MPU I[bOMY HE MPOTUCTABISAETHCA TPOMIKHOMY,
a icHye mapanenbHOo 3 HuUM. OnHaK yKpaiHChKE 3aKOHOJABCTBO HeE IMepemdadae
MO>KJIMBOCTI ISl TPETEHUChKUX CYJIIB BUHOCHTH IHILIKX PIIIEHb, OKPIM PILIEHHS MO
CYTi CIIOpY, SIK1 Moy O OyTH BUKOHAH1 y BIIPWBI BiJl OCHOBHOTO PIIIICHHS.

PimeHHs TpeTeCchKOTO CyAy MPUIUMAETHCS MICIs AOCTIIHKEHHS yCiX 00CTaBUH
CIIPaBU: TPETEHCHKUM CYIJICIO, 110 OJHOOCOO0BO PO3IJISIAB CIPaBy, ad0 OLIBIIICTIO
TOJIOCIB TPETEHCHKUX CYAMIB TPH KOJETialbHOMY po3risiai. Take pimeHHs
OTOJIOIIYEThCA y 3acCilaHHI TPETEUCHKOro CyIy, B TOW ke 4ac TPETeHChKUN Cy[
BIIPaBI OTOJIOCUTU JIMIIIE PE3OJIOTUBHY 4acTuHy pimenHs (Permamentom

Tpereiicbkoro cyny mnpu YMK MTII nepenbadyeHo OroJiomI€HHS BCTYIIHOI Ta



155

PE30TIOTUBHOT YaCTUHU PIMICHHS). Y IIbOMY BHIMAJAKY, SIKIO CTOPOHH HE IMOTOIUIIH
CTPOK HamNpaBJICHHS iM pIIMIEHHS, MOTHBOBAaHE pIllIEHHS Mae€ OyTH HampaBiieHE
CTOpOHaM Yy CTpPOK, SIKMHl HE TEepeBUIIY€e TII'SITH [JHIB 3 JIHA OTOJIOLUICHHS
PE30JIOTUBHOI YacCTUHM pIIIEHHS, OAHAaK PermameHT TperedchKkoro cyay mpH
YMK MTII BcTaHOBIIOE MOJATKOBY MOXJIMBICTH BUTOTOBJICHHS TIOBHOTO TEKCTY
pILIEHHS Y BUNIAAKY OCOOJMBOI CKIQJHOCTI CIPAaBU MPOTIATOM I ITHAUATA pOOOUUX
JIHIB TICIsl 3aKIHYEHHS OCTAHHBOT'O 3aCiIaHHS, MPO IO OTOJIOUIYETHCS B TAKOMY
3aciJa”Hl.

JUist  pimieHHST TPETEWCHhKOro CyJdy BCTAHOBJIEHO MHCBMOBY (opmy 3
MIJMUCAHHSM TPETEHCHKUM CYAJICI0, SIKWM OJHOOCOOOBO pO3IJIsiiaB CIpaBy, abo
MOBHUM CKJIQJOM TPETEUCHKOTO CYIy, B TOMY YHCII 1 TPETEHCHKUM CYIACH0, SIKUN
BHUCJIOBUB OKPEMY JYMKY, & BUKJIaJ€Ha MUCbMOBO OKpeMa JIyMKa TaKOX J0Ja€ThCS
10 pimeHHs. Buxoas4u 3 Toro, 1o 3aKOHOM BCTaHOBJIEHO BUMOTY OO ITiAMTHCAHHS
pIICHHS TIOBHUM CKJAJOM CyAy, HE MOXKHa TOTOAUTHUCh 3 BHCHOBKOM
FO. JI. [IpuTUKK 100 MOXKJIMBOCTI 3a3HAUYEHHS Yy PIIIEHHI BIOMOCTEH IIIOJ0
BIIMOBH TPETCHCHKOro cyamai Bim mianucanHs pimenns [139, c.411]. Pimenns
MOCTIHO [IIF0YOTO TPETEHCHKOTO CYAY CKPITUIIOETHCS TMIAMUCOM KEpiBHUKA Ta
KPYTJIOK0 TEYaTKOI HOPHUIUYHOT OCOOM-3aCHOBHHMKA I[HOTO TPETEHCHKOTO Cydy, a
MIJITUCH TPETEUChKUX CYNJIB TpeTericbkoro cyny ad hoc Ha pileHH1 TpeTerchKOro
CyZly TTIOCBITUYIOThCSI HOTapiaabHO.

VY  pilleHHI TpeTechbKOro cyay TMOBHHHI OyTH 3a3HaueHi: 1) Ha3Ba
TPETEHCHKOro Cyay; 2) Jara NMPUUHATTA PIIIEHHS; 3) CKJIaJ TPETEUCHKOro Cyay 1
nopsiIok Horo ¢opMmyBaHHs; 4) MiCLUE TPETEUCHKOTO PO3IISIAY; 5) CTOPOHH, IX
MPEACTaBHUKHA Ta IHIN YYaCHUKH TPETEHCHKOTO PO3TISLAY, IO Opaid ydacTh Y
PO3TIIAIl CTIPABH TPETEUCHKUM CYZOM; 6) BUCHOBOK PO KOMIETEHI[II0 TPETEHCHKOTO
Cyly, OOCST MOro TMOBHOBaXXEHb 3a TPETEHCHKOIO YTOJI0I0; 7) CTUCIHUNA BHKJIAJ
MO30BHOT 3asBU, BIJ3MBY Ha MO30BHY 3asBY, 3asB, MOSCHEHb, KJIOMOTaHb CTOPIH Ta
iXHIX TPEICTABHUKIB, 1HIIUX YYaCHHUKIB TPETEHCHKOTO PO3TISLAy; §8) BCTAaHOBIJICHI
OoOCTaBMHHM CIpaBH, IiJCTABU BUHUKHEHHS CIIOPY, MOKa3W, Ha IIiJICTaBl SKHUX
NPUIHATO PIIIEHHS, 3MICT MHPOBOi YTOJH, SIKIIO BOHA YKJIaJeHa CTOPOHAMH,

MOTHBH, 3 SIKUX TPETEUCHKHUU CYJl BIAXWIUB JOBOJAM, JOKA3W Ta 3asBJEHI Mij 4Yac
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TPETEUCHKOTO PO3TJIISIAY KIOMOTAHHS CTOPiH; 9) BUCHOBOK MPO 33J0BOJICHHS MO30BY
ab0 TIPO BIIMOBY B IMO30B1 MOBHICTIO 200 YaCTKOBO IO KOXKHIN 13 3asBJIEHUX BHMOT;
10) HOpMHU 3aKOHO/JABCTBA, SIKUMHU KEpPyBaBCS TPETEHCHKUM Cyd TpPU MPUNHHSATTI
pimeHHs. ToO6To B IUIOMY, PpIMIEHHS CKJIQJAa€ThCs 31 BCTYIHOI, OIKMCOBOI,
MOTUBYBAJIbHOI 1 PE30JIIOTUBHOI YacTHH, XO04a B 3aKOHI MpO 1€ OKPEMO He
HaroJIoIIeHO.

VY pa3i 3a70BOJICHHS TO30BHUX BHUMOI Y PE3OJIOTUBHINM YaCTHHI PIIICHHS
BIJIOBIJTHO JI0 CT. 46 3aKOHY 3a3Ha4arOThCA: 1) CTOPOHA, HA KOPUCTH SIKOi BUPIIIIEHO
crip; 2) CTOpOHA, 3 fAKOI 3a PINIEHHSM TPETEHUCHKOro Cyly Mae OyTH 31HCHEHO
CTSTHEHHS TPOLIOBUX CyM Ta/abo ska 3000B’s3aHa BUKOHATH MEBHI Jii abo
YTPUMATHCS Bl BUKOHAHHS MEBHHUX Aiil; 3) po3Mmip rpOLIOBOi CyMH, SIKa MIJJISATAE
CTATHEHHIO, Ta/a00 nii, AKI NOIUISTaloTh BHKOHAHHIO a00 BlJ BHUKOHAHHS SKHX
CTOpOHA Ma€ yTPUMATHUCSA 3a PIIICHHSIM TPETEUCHKOTO Cyy; 4) CTPOK CIIaTH KOIITIB
Ta/ab0 CTPOK 1 COCI0 BUKOHAHHS TaKUX J1H; 5) MOPSIIOK PO3MOJILITY MiXK CTOPOHAMU
BUTPAT, MOB’A3aHUX 3 BUPIIICHHSIM CIOPY TPETEHCHKUM CyJ0M; 6) 1HII 00CTaBUHH,
K1 TPETEUCHKUH CyJl BBaXKa€ 3a HEOOX1HE 3a3HAUNTH.

[Ipuitnsate TpeTeiichbke pIllIEHHS HAJICUIIAETHCS MO OJAHOMY MPUMIPHUKY IS
KOJKHOI 13 CTOPIH, a 3 METOI YCYHEHHIO 3JI0BXKHMBAaHb CTOPOHOIO, KA BIAMOBIISETHCS
OTpUMYBATH DpillleHHS a00 y pa3i ii HesBKM 0€3 MOBAKHMX NPHUYMH Yy 3acifaHHA
TPETEUCHKOTO CYAY, JIe OTOJOIIYETHCS PIIICHHS, 3aKOHOIaBCTBOM B TaKWX BUMAAKaX
nepen0ayeHo MOJKJIMBICTh BBa)KATU TPETEHCHKE PIIIEHHS TAKUM, IO OTOJIOIIECHE
CTOpOHaM, MpO 10 Ha pIlIeHHI POOUTHCS BIAMOBIAHA BIAMITKA, 3 MOJAIBIIAM
HAJICUJIAHHSM KOTIi TaKOTO PIIEHHS CTOPOHI, 110 YXUIISETHCS.

BuHeceHHsIM TpeTeCchbKOTrO PIIICHHS 3aBEPIIYEThCS TPETEHCHKUI PO3IIIAL,
MICTISl YOT0 MaTepiaju CIpaBH, PO3MVITHYTOI MOCTIMHO JII0OYUM TPETEUCHKUM CYIOM,
30epiratoThCs y MbOMY TpETeHChKOMY cyal mpotsaroM 10 pokiB 3 JHS MPUAHSATTS
pIIIICHHS] TPETEHCHKOTO CYy, @ TUTAHHS MO0 MOKPUTTS BUTPAT Ha Take 30epiraHHs
MOXYTh OyTH BHUpIIICHI pErJaMeHTOM TpEeTeHChKoro cymy. B Toit ke wac,
3aKOHOJJABCTBOM HE BCTAHOBJIEHO, JI€ 1 KHUM came 30epiraroTbCsi MaTepiayiu
TPETEHCHKOI CIpaBH, PO3TISHYTOI TpeTehchbkuM cyaoMm ad hoc: 3akpirmieHo muiie

CyNepewInBy HOPMY 111010 30€piraHHsI CIIpaB, PO3TJSHYTUX TPETEUCHKUM CYJIOM JIJIs
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BUPIIICHHS KOHKPETHOTO CIIOPY, 3a SKHUMH BHAAHO BUKOHABYl JOKYMEHTH, Y
KOMIIETEHTHOMY CY[i, 3a MICIEM BHJa4yl BUKOHABUOTO NOKyMeHTa. CyIepeuHiCTh
[l€1 HOPMU MOJSTa€ B TOMY, 110 IUBUILHUM MPOIECYaIbHUM 3aKOHOJABCTBOM IMpU
BUJIayl BUKOHABYOI'O JIOKYMEHTa caMe€ Ha pilieHHsl TpeTeilckkoro cyay ad hoc He
nepeaoayeHo 000B’I3KOBOCTI BUTpEOyBaHHS MaTepiajiiB TPETEUCHhKOI cripaBH. | Ko
0Jlpa3y 4M HEBJOB31 MICJsl BUHECEHHS TPETEUCHKOr0 PillleHHs TPETEHChKUM cyoM ad
hoC koMIeTeHTHUM CyJlaM BIAEThCS BCE XK-TaKU BUTPEOYBATH TPETEHCHKY CIPaBY y
TPETEHChKUX CYIMIB, TO MICJs CIUIMBY IEBHOTO 4acy (BpaxoBYIOUH, IO CTOPOHA
MOJK€ 3BEPHYTHCSA 3 3asBOI0 MPO BHUJAYy BUKOHABYOIO JHMCTa Ha TMPUMYCOBE
BUKOHAHHS TPETEHCHKOro PIIIEHHS MNPOTATOM TPbOX POKIB YW Ouiblle y pasl
BU3HAHHS CYJOM INPUYMHU TPOIYCKY CTPOKY IMOBAKHOIO) BUTpEOYBaTH MaTepiaiu
TPETEIChKOI CIpaBU BKpall Ba)XKKO, OCKUIBKM OOOB’A3KY 3 ii 30€piraHHs Ha CKJaj
Tperericbkoro cyay ad hoc um cropin He moknagaeThcsa. HasiBHICTH MaTepiaiiB
TPETEHChKOI CIpaBU BiAIrpae BKpald BAXKIWBY pPOJb 1 IiJl Yac OCKap>KEHHS
TPETEUCHKOIO PIIICHHA: 3/1€01IbIIOT0, MOPYIIEHHS MPaBUI TPETEHCHKOTO pO3IIIALY,
K1 € MIJCTaBOI0 JJIsi CKAaCyBaHHS TPETEHCHKOTO PILLIEHHS, MOYKHA BCTAaHOBUTHU 3
MaTepiaiiB TPETeUCHhKOI CIPaBH.

3 METOI0 YCYHEHHS IIi€] MPOTAIMHY 00 30epiraHHs MaTepialliB TPETEUCHKUX
CHpaB caMe TPETEHCHKUM CYJIOM AJIsl PO3IJsAy KOHKPETHOTO CHOpPY, MPOMOHYETHCS
BCTAHOBHUTH OOOB’S30K CKJaay TpeTeichkoro cyny ad hoc BIpoAoBK CEeMHUICHHOTO
CTPOKY 3 MOMEHTY BHUpILIEHHS CIpaBW HAJICIAaTH BIAMNOBIAHI MaTepiaid A0
KOMIIETEHTHOTO CyAy 3a MICHEM pO3TJIsAy CIpaBH, JJIs 4Oro HEOOXI1IHO BHECTU
BIAMOBIAHI 3MiHU 110 CT. 54 3akony Ykpainu «IIpo tperteiiceki cyau». [IpakTuka
Takoro 30epiraHHs MareplajiB CHpaB JEp>KaBHUM CYJIOM 3aCTOCOBYETHCH,
Hanpukiaz, B Pociiicekiit @eneparii (ct. 39 denepanpaoro 3akony «IIpo TpeTeiichki
cynu B Pociiicekiit denepartiin ta cr. 39 denepansHoro 3akony «IIpo apbOiTpaxk
(Tpereticekuit posrisa) B Pociiicekili Depeparii», mo Habupae yuHHOCTI 3 01
BepecHs 2016 poky), B Pecriy6omimi binopycs (ct. 43 3akony Pecnybmiku binopych
«IIpo Tpeteiichki cynn») [118, 119, 117].

Tak camo, SK 1 B MHMBUIBHOMY TIPOIIECi, TPETEUCHKUW CyI HaAIIJICHUMA

MOBHOBXEHHSIMHU I0JI0 CAMOCTIHHOTO YCYHEHHS HEJIONIKIB TPETEHCHhKOTO PIIIEHHS



158

[IUISIXOM MIPUAHATTS TOAATKOBOTO PIIICHHS, BUIPABIICHHS OMHUCOK Ta apuU(METHIHUX
MIOMUJIOK, P03’ ICHEHHSI PIIICHHSI, )11 YOTO TPUITMHECHI TOBHOBAXEHHS TPETEHCHKOTO
Cy[ly TIOHOBJIOIOTHCS HAa Yac BYMHEHHS TaKuX MpolecyanbHux naik. [IpudnarTs
nonatkoBoro pimeHHs (cT. 47 3akony Ykpainu «IIpo TpeTeichKi Cyin») MOXKIIUBE Y
pasi, AKIIO BUMOTH, 3asiBJCHI MiJ 4ac TPETEHCHKOTO PO3IJIANy, HE 3HAMIILIM CBOTO
BiIoOpakeHHs y pimeHHl. byab-sika 13 CTOpiH, SKIIO HUMU HE IMOTOJKEHO 1HIIOTO,
MOBIJJOMHBIIN 1HIIY CTOPOHY, BIPaBl 3BEPHYTHUCS IO TPETEHCHKOrO CYAy 3 TaKOIO
BUMOIOI0 TIPOTATOM CEMU [HIB TMiciag ojepkaHHs pimeHHs. JlaHa 3asBa
PO3IIIAIAETHCA TUM K€ CKIAJOM TPETEUCHKOTO CyAy IPOTATOM CEMH AHIB 3 JHS ii
OJIep>KaHHS, a 33 pe3yJbTaTaMHu PO3IIIAly a00 MPUUMAEThCA TOAATKOBE PIIICHHS, SIKE
€ CKJIa/IOBOIO YACTUHOIO PIIIEHHS TPETEUCHKOro Cyy, ad0 K BAHOCHTBCS YXBajia Ipo
BIJIMOBY y 3aJIOBOJIEHHI 3asiBU MPO MPUIHATTS J0AATKOBOro pimeHHs. B Toil xe yac,
Pernamentom Tpereiickkoro cyay npu YMK MTII BcTtaHoBiIeHO nemio OUIBIINIA
CTPOK JJIsi 3BEpHEHHS CTOPOHU 3 Takoro pony 3asBoro — 10 JHIB, OJHAK CTPOK
PO3IIISAY CyJIOM 3asiBU CKOPOYEHO JI0 1’ SITU JHIB.

Po3’sacHenHs pe3omoTuBHOT YacTuHM pimieHHs (cT. 48 3akony Ykpainu «lIpo
TPETEHChKI CYIn»), KO CTOPOHU HE JTOMOBUJIUCS IPO i1HIIE, BiIOYBAETHCS B TOMY
K TIOPAJZIKY Ta B CTPOKH, 110 1 MPUUHSTTS IOAATKOBOTO PIllIEHHS, ajie MPOIECyaIbHUM
JIOKYMEHTOM, SIKUM O(OPMIIIOIOTHCS HACHIJIKH PO3TJISAY 3asiBU, Y IIbOMY BUIAIKY €
yxBasna. Permament Tperelicbkoro cyay npu YMK MTII namae cropoHam
MO>KJIUBICTh MPOTSTOM OJIHOTO MICALS 3BEPTATHCS 3 3asiBAMM TaKOTO POJy, a 4ac Ha
pO3MJIsifl 3asBU  TPETEHChKUM cyaoM TnogoxkeHud g0 10 gniB. Ilpu mpomy,
3IIACHIOIOYM PO3’SICHEHHS PE30JIFOTUBHOI YACTHHH PILIEHHSI, TPETEUCHKUI CyJ] HE Ma€e
mpaBa 3MIHIOBATH MOTO 3MICT.

Bunpasnenns omnucku, apudMeTHyHI TOMUIKA a00 Oyab-SKUX I1HIIHX
HETOYHOCTEH Yy pimieHHl Tpeteiicbkoro cyay (ct.49 3akony Ykpainu «IIpo
TPETEUChKI Cyu») 31MCHIOETHCA TUM CaMUM CKJIaJIOM TPETEHCHKOTo Cyy 3 BIACHOI
1HIATUBU a00 3a 3asiBOI0 CTOPOHU TPETEHCHKOTO PO3IJISAY, MPO IO BUHOCUTHCA
yXBaJia, sika € CKJIAJ0BOI0 YaCTUHOIO PIIICHHS, NPU IIbOMY aHI MOPSIOK, aHl CTPOKH

BUMHCHHS TaKUX ]I 3aKOHOM HE Tiepe0adeHi.
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CyTHICTH pillIeHHS! TPETEUCHKOTO CyAy, K 1 IHIIMX 1HCTUTYTIB TPETEHCHKOTO
pO3TIISiAY, PI3HUTBCA BiJl CHOPUHHATTS PI3HUMH JOCTIAHUKAMH PI3HHUX Teopii
IPaBOBOI MPUPOIN TPETEHCHKOT YTOJU 1 CAMOTO TPETEHCHKOIO CYy — BiJl BUKIIOUHO
JIOTOBIPHOTO XapaKTepy PIllIEHHS TPETEUCHKOTO CYAY, SIKE € 3aBepIIaIbHOI0 CTAIEI0
BUKOHAHHS TPETEHChKOI YroJau (IOTOBIpHA TeOpisi) O BU3HAHHS TPETEHCHKOIO
pIIIEHHS TOTOXHHM PIIMIEHHIO JEp)KaBHOTO cyay (mpoliecyaibHa Teopist). Sk
BKa3yBaJocCs, HAMOUTbIIT TPUUHATHUM TOTJISA0M HA IHCTUTYT TPETEUCHKOTO PO3TIISIY
€ 3MiIlIaHa Teopis, BIAMOBITHO JO SKOi 1 PIIMIEHHS TPETEUCHKOrO CYIy Mae sK
MaTepiaibHO-, TaK 1 MPOLECYATbHO-IIPABOBI €JIEMEHTH, [IPU YOMY CaMe TPETEHChKE
pilIEeHHS Mae HaWOUIBLI MpOleCyalbHO-NPABOBUI XapakTep 3 YyCIX I1HCTUTYTIB
TPETEUCHKOTO PO3TISAY. 3a CBOEI CYTTIO PIIIEHHA TPETEUCHKOro Cyay MOJ10HO
PILIEHHIO JEP>KaBHOTO CYyJly, OJJHAK MAa€ CYTT€BI BIIMIHHOCTI, IO HE JTO3BOJSIOTH
OTOTOXHIOBATU MOT0 3 aKTOM 3M1MCHEHH MpaBocyas. Tak, pillieHHsS TPETeHChKOTO
CyJly IPUAMAETHCA BiJl IMEHI TPETEHCHKOTO Cyly, a HE iIMEHEM YKpaiHu; TPEeTEeUChKi
pILIEHHS, YXBaJIEHI B M€XaX YMHHOTO 3aKOHOJIaBCTBA, € 00OOB’S3KOBUMHU JIMILIE JIS
CTOpiH CIopy; 3a0e3MeueHHs] IPUMYCOBOIO BUKOHAHHS PIIIEHb TPETEUCHKUX CYIIB
nepelyBae 3a MeXaMH TPETEHChKOTO PO3IJISAY Ta € 3aBJaHHSIM KOMIETEHTHUX CY/[IIB
1 Tep>kaBHOT BUKOHABYOT city»0Ou [216].

OCHOBHMMHM 03HAaKaMH PIlLIEHHS TPETEHCHKOTO CYY €:

— TIOB’SI3aHICTh 3 TPETEUCHKOIO YTrOJIOK0 — OCHOBHUM €JIEMEHT JIOrOBIPHOTO
XapakTepy, 0 XapaKTepU3ye TPETEHChKE PIIICHHS, OCKUIBKU PIICHHS TPETEHCHKOTO
Cy[ly YXBaJIOETbCA HE TUIbKM BPaxOBYIOUM IMIJABIIOMYICTh CIPABU TPETEUCHKOMY
CyZly Ta B M€axX IO30BHUX BUMOT, aJie¢ i B paMKaxX TPETEMCHKOI YrOAu: TPETEUCHKUN
Cyl BCTaHOBIIIOE, YM [IACHO YKJIaJ€Ha MDK CTOPOHAMH TpeTelchbka yroja, 4u
BXOJUTh JAHUW CHIp 10 KoJia CHOpiB, MEPENaHMX 3a YroJoK Ha BHPIMICHHS
TPETEUCHhKOMY CYAY 1 UM OXOIUTIOIOTHCSI BUMOTH MO3MBayva TPETEHCHKOIO YTo1010;

— 3aKOHHICTh — K 1 XapaKTePUCTUKA PIIICHHS, BAHECEHOTO JIEP)KaBHUM CY/IOM,
I O3Haka 1mepenbadyae co0O0 JOJEp)KaHHS TPETEHCBKUM CYJIOM  HOpPM
MaTepiaJbHOTO TMpaBa Ta TOYHE 1 HEYXWIbHE JOJIEp>KaHHS MPOLEIYypU PO3TISAY
cupaBu. BuneceHe pilleHHs MOBMHHO IPYHTYBAaTHUCA Ha 3aKOHI, IO BHKIJIIOYAE

MOXJIMBICTh BUPIIIEHHSI CIIOPY IO COBICTI UM 3 1HIIMX MOTHBIB: BIAMOBIIHO 70 CT. 11
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3akony Ykpainu «IIpo TpeTeiichki Cyam» TPETEUChbKI Cyau BUPILIYIOTH CIOPU Ha
nigctaBi KoHcTuTyii Ta 3akoHiB YKpaiH{, 1HIIUX HOPMATHUBHO-TIPAaBOBUX aKTiB Ta
MDKHApOJIHUX JIOTOBOPIB YKpaiHW, Yy BHIaJKaxX, NependadyeHuX 3aKOHOM abo
MDKHApOJIHUM JOTOBOPOM YKpaiHM, — 3aCTOCOBYE HOPMH IpaBa I1HIIUX JEp>KaB, a y
pasi BIICYTHOCTI 3aKOHOJIABCTBA, 10 PETYJIIOE TIEBHI CITIPHI BIJIHOCHHH, TPETEHCHKI
CyJI1 MOXYTbh BJaBaTUCS JI0 3aCTOCYBAHHS aHAJIOTI ITpaBa YM aHAJIOT11 3aKOHY, a00 XK
KEepyBaTUCS TOPTOBUMHM Ta THIIMMU 3BUYASIMU, SIKIIIO OCTaHHI 32 CBOIM XapakTepoOM
Ta 3MICTOM BJIACTHMBI TaKUM CIIPHUM BigHOocHMHaM. B To# »xe uac, BiAMOBIIHO 0
3akony VYkpainu <«lIpo BUKOHaHHA pilIEHb Ta 3aCTOCYBaHHS MPAKTUKU
€BpoIeichbKoro cyay 3 IpaB JIOAUHU» O000B’SI30K 3acTocyBaHHs KoHBeHIIil mpo
3aXMCT MPaB JIOJAUHU 1 OCHOBOMOJOXHHUX CBOOOJ, MPOTOKOJIB O HEi Ta MPaKTUKH
€BponencrKOro cyAy 3 Mpas JIIOJMHU Y SIKOCTI JpKepesa mpaBa IpH po3IJIsil CIpaB
3aKPITJICHO JIMIIIE 32 ACPKABHUMHU CYJAMH.

OpHak MOBHOTA O3HAKM 3aKOHHOCTI € 3HAYHO BY)KYOIO, HIX y LUBLIBHOMY
IPOLEC] 1 MPOSBIIAETHCSA B OCOOIMBOCTSIX OCKAPKEHHSI PIIICHHS TPETEHCHKOrO CYyIy.
[ToB’s13aHO 11€ 3 THM, 1[0 HABITh Y pa3i MOPYIICHHS UM HENPABUIBHOIO 3aCTOCYBAaHHS
TPETEHCHKUM CyJIOM HOPM MaTepiaJIbHOTO TpaBa IIiJl 4ac BUPIIICHHS CIPaBH, TaKe
pilieHHs He Oy/ie CKacOBaHO KOMIIETCHTHUM CYJOM, OCKUIBKHM IEpeJliK IiJICTaB IS
TaKOT0 CKACYBAaHHS € BUYEPITHUM Ta PO3UIUPIOBAILHOMY TIIYMAau€HHIO HE MIJIATAE 1
HE MICTUTh TaKOi MiJICTaBU SIK HEBIAMOBIIHICTh TPETEHCHKOTO PIIICHHS 3aKOHY. 3
[UX e MI1JCTaB HEMOXKJIMBA 1 BIJIMOBA y BUJa4l BUKOHABUOI'O JIUCTA HA MPUMYCOBE
BUKOHAHHS PIIIEHHS TPETeHChKOTO cyny. | TUTbKHM y pa3i MOpYIICHHS BU3HAUYEHUX
MpOIECyaTbHIUX HOPM, II0 BU3HAYAIOTH MOPSAJOK TPETEHCHKOTO PO3IIIALY, MOXKIUBE
CKacyBaHHS PIIICHHs TPETEHCHKOTO CYY;

— OOIpyHTOBaHICTh pilleHHA Tependadae co0O0 TIOBHE 1 BceOIyHE
JOCTIPKEHHSI TPETEHChbKUM CyJAOM TMOJAaHUX JIOKa3iB y CIHpaBi, MpaBUJIbHE
BCTAHOBJICHHSI IOPUAWYHUX (DaKTiB, HAJEKHY OI[IHKY JOKa3iB Ta MOCHJIAHHS Ha
MOTHUBH yXBaJICHHS PIIICHHS;

— O00OB’SI3KOBICTh (IMIEPATHBHICTH) TPETEHCHKOTO PIMICHHS, KA CTaHOBUTH
CTAaTUYHHUIA aCTMeKT WOTO 3aKOHHOI CHJIM Ta TOJISTa€ B HASBHOCTI YITKO BU3HAYCHOI

BOJII TPETEHUCHKOTO CYAY SIK OCOOJIMBOIO OPUCAUKIIIHHOTO OpraHy, CIpsIMOBaHOI Ha
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BCTAHOBJICHHSI KOHKPETHHUX IPUIUCIB CTOpOHaM y cmpaBi. Taka 00OB’SI3KOBICTb
3akpimneHa y cr. 50 3akony VYkpainu «lIpo Tpereiiceki cyau» 1 moisrae B
3000B’s13aHHI CTOPIH, fAKI TEpeJaid CIIp Ha BHUPIIMICHHS TPETEHCHKOTO CYIy,
JTOOpOBUIPHO BHUKOHATH TPETEMChbKE pilleHHd 0e3 Oyab-IKUX 3BOJIKaHb YU
3aCTEPEXKEeHb, a Y pa3l HEeBUKOHAHHS TAaKOTO PIIICHHS JOOPOBUIBHO — IependauyeHo
MOPSZOK MOro MPUMYCOBOTO BHKOHaHHS. lle CBITUUTH 1 TPO BIAMIHHICTH BiJ
000B’SI3KOBOCTI pilIeHHS JepPKaBHOTO cyny: TpeTelchKe pIILICHHS
PO3MOBCIOIKYETHCS TIIBKA HA THX OCI0, 110 YKJIAIH TPETEUCHKY YTrony, BIJICYTHE
TaKOXX 3aKOHOJABYE 3aKPIIUICHHS BiAMOBIAAIBHOCTI OCI0 32 YMHCHE HEBHUKOHAHHS
pILIEHHS TPETEUCHKOTO CYLY;

— (opMaITi30BaHICTh — BIANOBIAHICTh PIIIEHHS] BCTAHOBJIEHUM Y 3aKOHOJIaBCTBI
Ta PErjJaMeHT] TPETEUCHKOTO Cyly BUMOTaM IO/I0 3MICTY Ta (OpMH;

— BUKOHYBAHICTh iependavyae coO0I0 MOXKIIMBICTh peajizyBaTh MPHUIKCH, SK1
MICTUTh Yy €001 pIlIeHHs, TO-TepIle, NUIAXOM OOpaHHS BIAMOBIAHOIO CHOCOO0Y
3aXMCTy MOPYIICHOrO MpaBa, a Mo-JIpyre, 3a0e3MeYeHHSIM TPUMYCOBOI0 BUKOHAHHS
pIIICHHS Y pa3i YXuJIeHHS 3000B’s13aHO1 CTOPOHH BiJl JOOPOBUIBHOTO BUKOHAHHS;

— HE3MIHHICTh TPETEUCHKOTO PIIICHHS MPOSBIsE ceb€ y HEMOXKINBOCTI 3MIHU
MIJIMTUCAHOTO Y BCTAHOBIICHOMY TMOPSAKY YCIMa TPETEHCHKUMH CYIISIMU PIllICHHS Hi
[IUM CAMHMH YU THIIUM CKJIaJ0M TPETEHCHKOTO Cyay, Hi JIepKaBHUM cyaoM. OHaK y
pa3i e(EeKTHOCTI TPETEUCHKOTO PIIIEHHS TPETEUChKUNA CyJ HAIUICHUH NpaBoM
YXBQJIUTH JTOJATKOBE TPETEHUCHKE PIllIEHHS, PO3’ ICHUTH UM BUIPABUTH PIllICHHS;

— BUKJIIOYHICTh BUHECEHOTO PILIEHHS Nependayae HEMOXKIIMBICTh MOAANBIIOTO
3BEpPHEHHS CTOPIiH, 10 Opaliy y4acTh Y pO3TJIsi/il CIpPaBH, 3 aHAJOTTYHUM [MO30BOM JI0
JepKaBHOTO YW TpeTeHChKoro cyay. TouHimie, Taka O3HaKa HE M030aBiisie CTOPIH
TPETEHCHKOTO PO3TISAY TpaBa 3BEPHYTHUCS 1O CyAy UM TPETEUCHKOTO CYAy 3
MTO30BHOIO 3asBOIO (IIPOIIECYaTbHO-TIPABOBHM €JIEMEHT MpaBa Ha M030B), a M030aBIIsie
iX mpaBa Ha 3a/I0BOJICHHS MMO30BY (TOOTO MpaBa Ha MO30B Y MaTepiadbHO-TIPABOBOMY
pPO3yMiHHI1): TIPU MOAAHHI MMO30BHOT 3asBU Yy pa3l HAABHOCTI PIllIEHHS TPETEHCHKOTO
Cyqly, IPUHAHATOTO B MeXaxX HOTO KOMIIETEHIlli, MO0 CIOPY MIXK THUMH CaMUMHU
CTOpOHAMH, IIPO TOM cCaMUi MPEIMET 1 3 TUX CaMHX IIiJCTaB, 32 BUHATKOM BHITQJIKIB,

KOJIK Cy A Bi)IMOBI/IB y BI/I)IaIIi BHKOHABYOI'O JIMCTA HA ITIPUMYCOBC BUKOHAHHA piH_ICHHSI
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TPETEeUChKOro cyay abo cKacyBaB pILLIEHHS TPETEHCHKOTO CyIy 1 PO3IJIsij CIpaBU B
TOMY X TPETEUCHKOMY CYJli BHUSIBUBCS HEMOXIIMBHUM, CYAJS BIJMOBISE y BIAKPHUTTI
npoBamkenHs (ct. 122 HIIK Ykpainu) un 3akpuBae npoBajxeHHs y crpasi (cT. 205
LIIK Ykpainu); TpeTreicbkuili CyJ B CBOIO YEpry IIOCTAHOBJSE YyXBally IIpo
NPUNUHEHHSI TPETEHCHKOrO PO3MIISAY y pa3l HAsABHOCTI PIMICHHS KOMIIETEHTHOTO
Cyly MDK TUMH X CTOPOHAMH, 3 TOTO > IpeaMeTa 1 3 TUX caMux IijacraB (cT. 53
3akony Ykpainu «lIpo TpeTeichki Cyin»), OJJHAK J1aHa CTATTsI HE MICTUTD MOJIOKEHb
II0JI0 TPUIMHEHHS TPETEUCHKOTO PO3TIISAY Y pa3l HAsBHOCTI PIIIEHHS IIbOTO abo
IHIIOTO TPETEUCHKOro CyJly B AHAJOrIYHINA CIpaBl MK THMH CaAMUMHU CTOPOHAMHU.
CTOopoHH OTPUMYIOTH ITPABO 3BEPHEHHSI 70 JAECP>KABHOTO CY/Y 3a BHPIIIECHHSIM CIIOPY
10 CYTI JIMILIE y pa3l, KOJH CyJ BIAMOBHUB y BUAa4l BAKOHABYOTO JINCTA HA IPUMYCOBE
BUKOHAHHSI PIILIEHHS TPETEHCHKOro Cyy ad0 CKacyBaB pIIIEHHS TPETEHCHKOIO CyAY 1
PO3TIISiA CIIPaBU B TOMY K TPETEUCHKOMY CYl BHUSIBUBCS HEMOXIUBUM. [loBTOpHUI
KE PO3IJIsA TPETEUCHKUM CyJIOM CIOPY MOXJIMBUWA TICHS CKacyBaHHS pPIIICHHS
TPETEUChKOrO cyAy (SKIIO NpU LBbOMY TPETEHChbKY Yrojay He OyJlI0 BH3HAHO
HE/IMCHOI0), OJIHAaK Y OyAb-SIKOMY BHUMAJKY IOBTOPHE 3BEPHEHHS /10 TPETEUCHKOIrO
CYIy BUKJIIOYAETHCS, SIKIIO KOMIIETEHTHUM CYJIOM BHU3HAHO HEIINCHOIO TPETEHUCHKY
yrOAy; PIICHHS TPUMHITO Yy CIOpi, KUK HE nepeadadyeHuid TPEeTeHChKOI yroolo,
YH IIUM PIIICHHSM BUPIIICHI MUTAHHS, 110 BUXOSATh 32 MEXI1 TpeTeHChKoi yroau, abo
pilIeHHs] TPUIHATO y cHpaBl, HE MIABIIOMYIN Tperelicbkomy cyay (cT. 51 3akony
VYkpainu «IIpo TperelichbKi cyan»);

— HECHPOCTOBHICTh TPETEUCHKOTO PIIMICHHS BCTAaHOBIIOE HEMOXKJIIUBICTh
MOJAJIBLIOTO MEPErJsiAy MO CyTI BUHECEHOTO TPETEUCHKOTO PIIICHHS UM YU OyJb-
SKUM 1HIIUM TPETEMCHKUM 4YHM JIep)KaBHUM CYAOM, HaBiThb y 3B’S3Ky 3
HOBOBMSIBJIGHUMH OOCTaBUHaMU (SIKIIO 1€ HE TmepeadayeHo perjaMeHTOM
TPETEHCHKOTO CYAy), BIACYTHICTh I1HCTAHIIMHOCTI Ta 1€PAPXIYHOCTI CHCTEMH
TPETEHUCHKUX CYIIB BUKIIOYAE MOXJIMBICTh amesAIAHOTO YW KacamiiHOTro
TPETEUCHhKOTO  OCKapXKEeHHs. Xouya 3aKOHOJABYO  3aKPIIUIEHO  MOXKIIMBICTD
OCKap>KCHHsSI TPETEHCHKOTO pIMIEHHS Y KOMIETEHTHOMY CYIl BIAMOBIAHO 10

BUUYEPITHOTO TIEPEINTIKY TIJCTaB, i CIIA pO3TISAATH HE SIK MEePErJIsi PIillleHHs 10 CYTi,
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a SK TMepeBIpKy MOTPUMAaHHS TPETEUChKUM CYJOM BCTAHOBJICHOI MPOLETYpH
PO3TISAY CIPaBU Ta BUHECEHHS PIIIICHHS;

— OCTaTOYHICTh — TIPOSIBISIETHCS Yy HEMOMKIUBOCTI HOTO MOAAJIBIIOTO
OCKap>KEeHHsI: pillleHHs1 HaO0yBae 3aKOHHOI CHUJIM 3 MOMEHTY MOTrO MPOTOJIONICHHS, a
BIJICYTHICTh 1HCTAHIIIMTHOCTI TPETEHCHKOTO pO3TJSAAY BHUKIIOYAE TMEPErysy YH
NEePEeBIPKY PIIICHHS BUILECTOSYUM TPETEHUCHKUM OpPraHOM, TaKOXK Take PIIICHHS HE
MOKe OyTH MPEIMETOM OCKap>KEHHS Y IEPKABHOMY CY/Il TIO CYTI 3asiBICHUX BUMOT;

— HEMPEIOJUIIIHHUN XapaKTep TPETEHCHKOro PillIeHHS, 10 TPSIMO BCTAHOBJIEHO
cT. 38 3akony Ykpainu «IIpo TpeTelcbki Cyau», BIAMOBIAHO 10 $SKOI OOCTaBUHH,
BCTAHOBJIEHI  PIIIEHHSM  TPETEUCHKOro  CyAy, MIAJAraloTb  OOOB’SI3KOBOMY
JIOKa3yBaHHIO MPU PO3IJISAI UUBIIBHUX, FOCHOAAPCHKUX Ta IHIIMX CIpaB, B SIKUX
OepyTh ydacTh Ti caMi ocobu abo ocoba, CTOCOBHO SIKOi BCTAHOBJICHI 111 OOCTaBUHHU.
OnHak TYT CIiJ] 3a3HAYUTH, 10 3aKOHOM HE BCTAHOBJIEHO OJTHO3HAYHOI 3a00pOHU Ha
BCTAHOBJICHHSI TPEIOUIIHHOCTI TPETEHCHKOrO PIMICHHS y LOMY X ab0 IHIIOMY
TPETEHChKOMY Cy/Al, a TOMY JaHl TOJOXEHHS MOXYTb OYTH BCTaHOBJICHI
periiaMeHTaMH TPETEHChKUX CY/IiB;

— KOHTPOJIbOBAHICTh PIIIEHHS TPETEHCHKOTO CyAy BaXKJUBa JUIsl HOTO
MPUMYCOBOTO BUKOHAHHS: JIEP>KaBHUM CyJl NMPU BHUJIa4l BUKOHABYOTO JIOKYMEHTa Ha
MIPUMYCOBE BUKOHAHHS TMEPEBIpsi€ BIAMOBIIHICTh PIIICHHS YAHHOMY 3aKOHO/IaBCTRBY,
OJIHaK KOMIIETEHTHUH CyJa HE NOCIIKYE 3aHOBO OOCTaBMHM cripaBu. JlJig pilieHb
1HO3€MHUX TPETEHChKUX CYAIB Ta apOITpaxiB JIOJAATKOBO BHUMAra€ThCs TaKOX
npoleaypa BU3HaHHA piieHHs, nepenoavyena Pozainom VIII HITK Ykpainu.

B uuBUIBHOMY MpolieCyaJbHOMY 3aKOHOJABCTBI YKpaiHM HE MICTHTHCS
MOHSTTA 3aKOHHOI CHJIM CYJOBOTO pillleHHs, sikeé MoOkHa Oyino O 3acTrocyBaTu 3a
aHAJIOTIEI0 YM 3 BIAMOBITHOI MIPOK YTOYHEHHS 1 JI0 TPETEHCHKOTO pIleHHS, a
3akoH Ykpainm «lIpo Tpereiickki cyam», Tak camo sk 1 3akoH Ykpainu «[Ipo
MDKHApOJIHUN KoMmepiiiiauii apoitpax» ta LIIK VYkpainu, B3arami He omepyroTh
MOHATTSAM 3aKOHHOI CHJIM TPETEUCHKOTO PIMICHHS Ta HE BU3HAYAlOTh MOMEHTY
HaOpaHHS HUM YWHHOCTI, BKa3ylOUW JIMIIE Ha OOOB’S3KOBICTh Ta OCTATOYHICTH
pimeHHs. bimem Toro, BimmoBigHO m0 cT. cT. 122, 205 HIIK Ykpainu mijacTaBoro

BIJIMOBH Y BIJIKPUTTI MPOBAHKEHHS y CIpaBl Ta 3aKPUTTS MPOBAIKEHHS Yy CIIpaBl
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JIep’KaBHUM CYJIOM BIATOBIIHO €, TOMIX 1HIIOTO, HAOPAHHA 3aKOHHOI CUNU PIULeHHAM
cy0y, YXBAJICHOTO 3 TIPUBOY CHOPY MK THMH CAMHUMHU CTOPOHAMHU, TIPO TOW CaMHA
npeaMeT 1 3 THX CaMUX IJICTaB Ta HAAGHICMb PIUeHHs MPemelcbkozo cyoy,
OPUIHATOrO B MekaxX HOro KOMIIETEHIli, 3 MPUBOJY CHOPY MDK THUMH CaMUMU
CTOpOHAMH, PO TOM caMUi MpeaMeT 1 3 TMX camMHuX mijacTaB. TOOTO 31 BKa3aHHX
cTaTeil mpsIMO BUILIMBAE€ HEOOX1IHICTh BCTAHOBJICHHS JEP:KaBHUM CyJ0M HaOpaHHs
CYJIOBUM PIIICHHSM 3aKOHHOI CHJIM, TOJl SIK JUIsl PIIMIEHHS TPETEHChKOro Cyay
JIOCTATHBO JIUIIE (PakTy HOro NpUMHSTTS, 0€3 MOCUIaHHS Ha HAOpaHHS HUM 3aKOHHOI
cunu. B Toit ke wac, ctartamu 390, 391 LIIK Ykpainu, BKkazaHo, 110 BUSHAIOTHCS Ta
BUKOHYIOTbCSI B YKpaiHi pIIIEHHS 1HO3EMHOrO Cyay (B TOMY YHUCHIl 1HO3€EMHUX YH
MDKHapOJHUX apOiTpaxiB). Taki pllieHHS 1HO3EMHOrO Cyay MOXYThb OyTH
Ipea’aBJICHI JO MPUMYCOBOTO BUKOHAHHS B YKpaiHI MPOTATOM TPbOX POKIB 3 JHS
HAaOpaHHS HUM 3aKOHHOI CHJIM: TOOTO JUIsi MDKHApOAHUX apOITpakiB, IIO AIIOTh
BIJIMOBIJTHO JI0 YKPaiHCHKOTO 3aKOHOJIABCTBA 3aKOHHA CHUJIa apOITpaXKHUX PIIICHb HE
BCTAHOBIIIOETHCA, OJIHAK JIJISl IHO3EMHUX YM MDKHAPOJHUX, apOiTpaxKiB, IO AIIOTH 3a
3aKOHOJIJABCTBOM 1HIIIMX KpaiH, BCTAHOBJICHHS MOMEHTY HaOpaHHS 3aKOHHOI CHJIH €
H1JCTaBOIO JUIsl OOUMCIIEHHS CTPOKY Ha 3BEPHEHHS J10 JEP>KAaBHOTO CyAy Y KpaiHH.

VY mporecyalnibHii HayIll MPONOHYETHCS 3HaYHA KITBKICTh BU3HAYEHBb 3aKOHHO1
CWJIM CYJIOBOTO DIIICHHS, MiJ KO PO3YMIEThCSA MPABOBUI IMIEPATHB, 3aCHOBAHUMN
Ha 3aCTOCOBAaHUX CYJOM HOpPMax MaTepialbHOTO 1 MPOIECyaIbHOTO MpaBa, a TaKOX
Ha CHJII 1 aBTOPUTETI CYAOBOI BIaAM, 1 IKUA Ma€ BUpa3 y MEBHUX, YITKO BU3HAYEHHUX
npaBoBux Hacmigkax [204, c. 251]. P. O. I'aBpik npomnoHye po3yMiTH i 3aKOHHOIO
CHJIOIO CYZIOBOTO PIIIEHHSI HOTO SIKICTh, IO XapaKTepU3ye CyIOBE PIIICHHS SK aKT
npaBocyAs 1 3a0e3neuye peasnizaliiio BIaJHOTO BEIIHHS, 110 MICTUTLCS Yy PIIICHHI,
Ta BU3HAYCHICTh Yy BCTAHOBJIEHHX CYJOBUM pILIICHHSIM IPaBOBIAHOCHHAX. 3MICT
3aKOHHOI CHWJIM CKJIaJIal0Th 11 CTATUYHHWM (OCTATOYHICTH CYJOBOTO PIIICHHS) Ta
nuHaMIvyHUK (00OB’SI3KOBICTH CyAOBOTO pimieHHs) enemeHtd [54, c.7]. Orxe,
3a3HAYCHUMU HAYKOBIISIMU TIOHSITTSI 3aKOHHOT CHJIM TICHO TIOB’SI3YETHCS BUKJIIOYHO 3
CYZIOBOIO TUTKOIO BJIaJM Ta 31 3J1HCHEHHSIM MPABOCY /IS y IIUBIJILHUX CIIPaBaXx.

OcCKUTbKY OUTBIIICTh O3HAK PIIICHHS JEPKaBHOTO CYYy € XapaKTepHUMHU 1 JJIs

pILIEHb TPETEUCHKOTO CyAy, MACSIKMMH BYEHHUMH MPOIMOHYETHCS BCTAHOBJICHHS
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MOJKJIMBOCTI HAOyTTs pillIEHHSM TpeTelicbkoro cynay 3akoHHOi cuiu (P. O. I'aBpik
[53, c. 198], I. M. Uynaxin [211, c. 10]), Takuii TepMiH 3aKpilJICHUH, HAPUKIIAL, 1 B
cT. 36 3akony PecnyOmiku binopycs «IIpo tperelicbki cyaw». 3 IyMKOIO
O. 10. CkBop1ioBa 110710 HaOpaHHS PIIICHHSIM TPETEUCHKOTO CyAy 3aKOHHOI CHIIU 3
MOMEHTY, KOJIM BOHO BBa)Kae€Tbcsl MpuiHATUM [169, C. 233], mOTOIKY€ETHCS TaKOXK 1
FO. 1. Ilputuka, BKa3ywo4u, IO caMe€ 3 I[bOT0O MOMEHTY Yy CTOpPIH 3 SIBIISIETHCA
000B’SI30K BUKOHYBATH PIllIEHHSI a00 3BEPTATHUCS 3 3aiBOI0 MPO HOTO OCHOPIOBAHHS
[139, c.452]. B cBoro uepry B.II. CkoOeneB BBaxkae 3a MOXKIUBE PO3IJISLIATH
3aKOHHY CHJIy Yy SIKOCTI MIKTaJy3€BOrO 1HCTUTYTY, IO Jli€ B cdepl 3aCTOCYBaHHA
IpaBa 3arajlbHUMH, TOCTIOJAPCHKUMH Ta TPETEHCHKUMHU CyAaMH, OCKUIBKH TapaHTil
3aXMCTy MpPaB Ta OXOPOHIOBAHUX 3aKOHOM IHTEPECIB, XapakTEpH1 IJs AisUIbHOCTI
CyHiB, aJE€KBaTHI Ba)XXKOCT1 BIJHECEHUX JO IiXHbOI KOMIIETCHI[i CIIOpIiB Ta €
MaKCUMaJIbHUMH, MOPIBHSIHO 3 PEIITOI0 MPaBO3aCTOCOBHUX OPraHiB; XO4Ya BIJHOCHO
TPETEHChKUX CY[IB, HA HOro QyMKy, Opakye 3aKOHOJ/IaBUYOTO 3aKpIIUICHHS TaKOro
aTpuOyTa 3aKOHHOI CHJIU SIK TPCIOUIIIHHICTh TPETeHChKOTo pitneHns [171, ¢. 467].

OpHak OCKUIBKM TPETEHCHKHI MPOIEC HOCUTh KBa3iCYJOBHI XapakTep Ta
BPaxOBYIOUM HaBEJEHI BHINE CYTTEBI BIAMIHHOCTI pIIIEHh TPETEHCHKUX Ta
JIEp’)KaBHUX CYJIB, & TaKOX JOTPUMYIOYUCH TOJIOKEHb 3MIIIAHOI TEopii MPaBOBOT
IPHUPOIN TPETEHCHKOTO Cyay (a OTIKE 1 TPETEHCHKOro PillleHHs), SIKi HE J03BOJAIOTH
MOBHICTIO OTOTOXHIOBATH PILIEHHS! TPETEUCHKOTO CYIy 3 PILIEHHSM OpraHy, SKUM
3aKOHOM HAaJ@aHO TIOBHOB@KEHHS Ha 3AIMCHEHHA TMPAaBOCYAs, BUAAETHCA
HEMOJKJIMBUM TIOIIUPEHHS TOHATTS 3aKOHHOI CHJIM €Y006020 PIIICHHS HA DPIIICHHS
TPETEHUCHKUX CYIIB.

B Toii e yac, B chepi TpeTeHChbKOTro po3risily MPOMOHYETHCS 3aCTOCOBYBATH
MOHATTS 3aKOHHOI CWJIH mMpemelcbKoeo PIINICHHS, Ml SKAM MOXXHa PO3YMITH
CYKYIHICTh TaKMX T[PAaBOBUX HACIIAKIB HOTro NPUUAHATTA: BUKIIOYHICTD,
000B’SI3KOBICTh, HECIIPOCTOBHICTh Ta Peai30BaHICTh, II0 MAIOTh BHUKIIAJICHI BHIIIC
O0COOJIMBOCTI, 3a SIKMMH 3aKOHHA CHJIa TPETEHCHKOTO PIMICHHS BIAPIZHAETHCS BiJl
3aKOHHOI CHJIM CYJOBOTO pimieHHs. Buxomsum 3 anamizy cr.45 3akony Ykpainu
«IIpo TpeTeichKki Cynu», BUIUIUBAE, 10 PIIICHHS TPETEHCHKOTO CyIy MPUHMAETHCS

CKJIaJIOM TPETEUCHKOI0 Cyy MiCJIsl JOCIIKEHHS YC1X 00CTaBUH CIIPaBU, a BCTYIA€ B
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3aKOHHY CHJIy 3 MOMEHTY HMOTO OTOJIOUICHHs y 3acigaHHl Tperercbkoro cyay. [lpu
IbOMY, y pa3l OTOJOUICHHS TUIbKU PE30JIIOTUBHOI YACTHUHH PIIlIEHHS, HaOpaHHs
3aKOHHOI CHJIM TPETEHCHKUM PIIICHHAM HE BIJIKJIAJA€THCA JO MOMEHTY CKIIaJICHHS
MOTHBOBAHOTO pilieHHs. Tak caMo, K 1y pa3l BiIMOBU CTOPOHU OJIEPKaTH PIIICHHS
TPETENCHKOTO Cyay abo ii HeIBKM 03 MOBAKHUX IMPUYHMH Y 3aCiIaHHS TPETEHCHKOTO
Cyly, JI€ BOHO OTOJIOIIYEThCS, PIMIEHHS BBAXKAETHCSA TaKUM, IO OTOJOIICHE
CTOpOHAaM, MPO 110 Ha PillIeHH] pOOUTHCS BIAMOBIAHA BiAMITKA (TOOTO BU3HAYAILHUM
€ akT He OTPUMAaHHS PIIIEHHS CTOPOHOIO, & CAME OTOJIOIIEHHS HOTO CTOPOHAM).

IIpuknaoom HenpasunbHO20 pPO3YMIHHA CNIBBIOHOUIEHHS MOMEHMY HAOpaHHs
3GKOHHOI CUNU MPEemeltucbKUM pIUeHHAM mMa CMPOKOM HA U020 OCKAPHCEHHS €
Vxeana [ecnancokozo pationnozo cyoy m. Kuesa 6io 13 uepsna 2014 poky y cnpagi
Ne754/9141/14-y [194]. Bionogiono 0o obcmasun cnpasu, y 36 13KV 3 MUM, U0
piwenns Tpemeiicokozo cyody npu Acoyiayii eupoonuyux nionpuemcme «bona /leay
6i0 29 mpasns 2014 poky (npo cmsenenns 3 Bionosioauie na xopucms Ilosusaua
CyMU 3a00p208AHOCMI NO KPEOUMHOMY 002080pYy) 000posiivHo Bionogioauamu He
suKoHauo, 3asaenuk 3myueruti 02 uepeus 2014 poky 36epuymucv 00 cyoy 3 3ds16010
npo 8udauy GUKOHABYO20 UCMA HA NPUMYCO8E GUKOHAHHA PIULeHHs MPemetcbKo20
cyoy. Cyo, 8iomosnaouu y 3a0080]€HHI 3As6U, 6KA3A8, WO 3ds8) NPO CKACY8AHMS
PpillenHs: mpemelcvko2o cyoy Mmodce Oymu nooamHo 00 KOMNEMEHMHO20 CYOy
CMOpPOHAMU, MpemiMu 0cobamu NPOMA2OM MpPbOX MICAYIE 3 OHA NPULHAMMS
mpemeticoko20 piuternns. OcKinvku mpemeticvke piuienHs euneceno 29 mpasus 2014
POKY, a 3458y npo 8U0aiy 6UKOHABY020 JUCA HA NPUMYCO8E BUKOHAHHS 3A3HAYEHO20
piwenns Ilozusauem nooano 0o cyoy 02 uepeus 2014 poxy, cyo eupiwus, wo 3aa8y
noO0aHo nepeodvacHo, moOmMo pauiule, HINC 3aAKIHYUBCS MePMIH Ol U020
OCKAPIAHCEHHS, UMOBIDHO NPOBOOAUU AHANO2II0 3 PIULeHHAM CY0y nepuioi iHcmarnyii,
sAKe HAOUpac 3aKOHHOI CUlU 3 MOMEHMY 3aKIHUeHHs CMpOKY Ha anensayitiHe
ockapoicenns. Ha oany nomunxy szeephys ysacy Anenayiunuii cyo m. Kueea i ceocro
yxeanoio 6i0 17 eepecnsa 2014 poky nepedas cnpasy Ha HOBUU po321s0 00 CYOy
nepuiol iHcCmaHyii.

Sk 1 pimeHHs IepKaBHOTO Cyay, TPETEHChKE PIIICHHS Ma€e CBOi 00’ €KTHUBHI Ta

CcyO’€KTHBHI MeX1. 3aKOHHA CHJIa TPETEUCHKOrO PIIEHHS 3 TOUKHU 30pYy 00’ €KTUBHMX
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MEX O3Haua€e A0 TPETEHCHKOTO PIIICHHS 3 MPUBOAY THUX MPaBOBIIHOCHH, MpaB 1
00OB’sI3KiB, SIKI OYyJH MPEAMETOM pIIIEHHS CyIy, a TaKOX IIOAO0 TUX IOPUIUYHUX
dakTiB, gxi Oynu Horo mijctaBoro. O0’€KTUBHI MEX1 3aKOHHOI CHUJIM TPETEHCHKOTO
pILIECHHS 3aBXK/IM BU3HAYAIOTHCS MOT0 MPEIMETOM, SIKUH HEPO3PUBHO MOB’SI3aHUN HE
TITBKM 3 XapaKTepUCTUKOI CaMoro CHopy, a ¥ 3 3aKOHOAABCTBOM IIOJO
apOi1TpaOeNbHOCTI CHOPIB, TPETEHCHKOI YIOJIO0 CTOPIH, SIKOK BCTAHOBIIIOETHCS
oOcCATr MpaBOBIAHOCHH, CIIOPHU Y SIKMX MEPENa0OThCs HA PO3IJIsi TPETEHChKOMY CYIY,
Ta PErJaMEHTOM TPETEUChKOTO CYyIy, SKUM TaKOX MOXYThb OyTH OOMEXKEeHi
MOBHOBAXEHHS TPETEHCHKOTO Cy/y 100 MEBHUX KATEropiil cnopis. 3 1HIIOTO OOKY,
CyO’€KTHBHI MEKI1 3aKOHHOI CHJIM TPETEUCHKOr0 PIIIEHHS MOLIMPIOIOTHCS HA CTOPIH,
a y pa3l HasBHOCTI B TPETEHCBHKIM yroJl 4YM pErjiaMeHTI TPETEHChKOro Cyay
MO>KJIMBOCTI TPETIM 0co0aM OyTH yYaCHHKaMU TPETEHCHKOTO PO3TIISLY — 1 HA HUX.

JIUCKYCIMHUM 3aJMIIA€ThCA MUTAaHHS MOXMJIIMBOCTI MEpEryisiAy pllIeHHS 3a
HOBOBMSIBJICGHUMHU OOCTaBUHAMH, OCKUIBKM TaKe IIpaBO CTOpPIH TPETEHCHKOIO
pO3IJIsiy 3aKOHOAABUO HE BHU3HAUEHO, OJHAaK BIAMNOBIIHO 10 Permamenrty
Tpereticbkoro cyay npu YMK MTII Bce ) BCTaHOBIIOETHCS MOXKIIMBICTD TIEPETIISTY
OPUIHATOTO JaHUM  TPETEUCHKUM  CyJIOM  DIIIEHHS 3a  HOBOBUSBJICHUMH
oOCTaBMHAMM, SIKI MAlOTh ICTOTHE 3HAYEHHS JJIsi CIIpaBU 1 HE MOIJIH OyTH BiJlOMi
3asIBHUKOBI Ta (a00) CKJIaly Cyly Ha MOMEHT PO3TJISiy CIIPaBU Ta BUHECEHHS IO Hii
pimieHHs. 3asBa NpO TAKUM MEpEeryisii MOJAE€TbCS CTOPOHOO, fKa Opaja ydacTh y
CITpaBi HE MI3HIIIE OJHOTO MICSILS 3 THS BCTAHOBJICHHS BI1JIMTOBIIHMX HOBOBUSBJICHUX
00CTaBWH, OJHAK TaKUM CTPOK MOKE€ OyTH TOHOBJICHMH 3a 3asBOIO 3allIKaBJICHOI
0COOM YXBaJOIO TOJIOBH TPETEHCHKOIO Cyly MNpPH HAABHOCTI MOBAXXHUX TNPUUYUH
nponycky. Pimennss Tpereiicbkkoro cyay mneperisgacThcss 3a HOBOBUSIBICHUMHU
o0CTaBHHAMH TIPOTSATOM CTPOKY HE OUIbIlIe JBOX MICSIB BiJ MHS TMOPYIIEHHS
MPOBA/DKEHHS 3a 3asBOI0 THM CKJIQJIOM CyNy, SIKWA TpUNHAB pimeHHs (y pasi
HEMO>KJIMBOCTI — IHIIIUM CKJIAJIOM, C(OOPMOBAHUM BIJMOBITHO O TPETEHCHKOI Yyroau
Ta periiaMeHTy), a 3a pe3yJbTaTaMH PO3TJISAY 3asBU NPO MEperiis TPEeTeHChKOro 3a
HOBOBMSIBJICHUMHU 0OCTaBUHAMU TPETEHCHKUIN CyJl BUHOCUTD PIILICHHS.

be3cymMHIBHO, 10 1HCTHTYT TEpErysAy pIIMICHHS 3a HOBOBUSBICHUMHU

00CTaBMHAMM MOKJIMKAHUN MPUBECTH PIILICHHS TPETEUCHKOTO Cy1y Y BIJINOBIIHICTD 3
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pealbHUMU 0OCTaBMHAMU CIIPaBH, SIKI B MIHCHOCTI ICHYBaJid, X04 1 HE MOTJIK OyTH
BiloMi cTopoHaMm. OpHaK, SKIIO [HUBUTPHUM TIPOIECYAIbHAM 3aKOHOJIaBCTBOM
MOPSIJIOK MEPErJisily PillieHb 32 HOBOBUSBIEHUMH OOCTaBUHAMHU YITKO BCTAHOBJICHUM,
TO ISl TPETEUCHKOTO PO3IIISAY 3aKOHOJABCTBOM HaBITh HE MepeAdadyeHo Takoi
MOKJIMBOCTI, a 3akpiruiennit Permamentom Tperelicbkoro cyay npu YMK MTII
MOPSIJIOK TaKOTO TMEPErisily MEBHOIO MIPOI0 CYNEpPeUUTh YNHHOMY 3aKOHOJ/ABCTRBY.
Tak, cr.51 3akony VYkpainu «IIpo Tperelcbki Cyaum» BKa3aHO, IO PIlLIEHHS
TPETEHCHKOIO CYyJly € OCTaTOYHHM 1 OCKap)KeHHIO HE IMIJJIAra€e, KpIM BUIAJIKIB,
nepeadayeHux UM 3aKOHOM, B I1iH )K€ CTaTTl BKa3aHUW BUKJIIOUHHM MEPEITiK IiJICTaB
JUISl CKaCyBaHHsSI TPETEHCHKOTO pIMIEHHS KOMIETEHTHUM JIEPKAaBHUM CYIOM.
OCKUIBKM JJaHUM PErJIaMEHTOM IIPH 3BEPHEHHI 3 TaKOIO 3asBOI0 HE MependavyeHo
MOBEPHEHHS KOMI TPETEHCHKOIrO PIICHHS, BUJAHUX CTOPOHAM, a 3aKOHOJABCTBOM
HE MepeadadyeHO MOXIHMBOCTI TPETEUCHKOTO CyAYy CKAacOBYBaTHM BIIACHI PIIICHHS,
BUHUKA€E 3arpo3a ICHyBaHHS OJHOYACHO JIBOX PIIIEHb: MEPBICHOIO Ta yXBaJIEHOTO 32
pe3ylibTaTaMu  pO3MIAAy 3asBU PO MEPeryisii TPETEHChKOro  pIllIeHHS 3a
HOBOBUSIBIICHUMHU OOCTaBMHAMH. 3 TaKUMH DIIICHHSIMH 3allikaBlieHa CTOPOHA MOXeE
3BEPHYTHUCS 10 KOMIIETEHTHOI'O CyZy 3 3asBOIO IPO BHJIayy BUKOHABYOI'O JIMCTA HA
IPUMYCOBE BUKOHAHHS KOXHOTO 3 PillIEHb TPETEUCHKOTO CY/y, @ KOMIIETEHTHUH Cy[
3000B’s13aHUi Oy/ie BUAATH TaKi BAKOHABY1 JIUCTH 10 KOKHOMY 3 PIIlIeHb, OCKIIBKU B
JTAHOMY pa3l BIJICYTHI MiJICTaBH JJIA BIAMOBHM y BHJlayl BUKOHABYOrO JIMCTA: MEpIle
pIlIECHHS HE CKACOBAaHE CYJOM Y BCTAHOBIIEHOMY MOPSAIKY, a OTXKE€ MiJIsArae
PUMYCOBOMY BHKOHAaHHIO. bBIIbII TOro, MOBHOBAXXEHHS TPETEHCHKOrO CyAy
BIJIOBIJTHO /10 3aKOHY MPUIMHAIOTHCS 3 MOMEHTY BUHECEHHS PIIICHHS Yy CIIpaBl, 3a
BUKJIIOYEHHSIM  MEBHUX  MPOLECYalbHUX  JIId, KOJM TaKl T[OBHOBAKEHHS
NOHOBJIFOIOTBCA  (SIK-TO BHUIPABJICHHS OINHCOK YH PO3’SICHEHHA TPETEHCHKOIro
pIIICHHS, BUHECEHHS J]0JIaTKOBOTO TPETEHCHKOTO PIIIIEHHS).

3 orsay Ha 1€, MATPUMYIOYH B IUJIOMY TO3UTHBHUN XapakTep MEeperiisiay
pIlIEHHS TPETeHChbKOro Cyay 3a HOBOBHUSBICHHMMH OOCTaBUHAMHM IIUM e
TPETEHUCHKUM CYZIOM, MIPOTIOHYETHCS 3aKPIMUTH TaKy MOXJIMBICTh y 3aKOHI YKpaiHH
«IIpo Tpereiichki Cyau», TONOBHUBIIMU CT. 51 BKa3aHOTro 3aKOHY YaCTUHOIO ChOMOIO-

BOCBMOIO Takoro 3Mmicty: «/. Piwenns mpemeiicokoco cydy mooice Oymu
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nepeznamnyme y 36 3Ky 3 HOB0GUABIEHUMU 0OCMABUHAMU 3A 345168010 OOHICEI i3 CIMOPIH
mpemeucovkoi yeoou 3a niocmas, 'y HNOpAOKy mda CmMpoKu, nepeodayeHux
pe2amenmom mpemeticbko2o cyody 4u y2000r0 cmopin. 3asea npo nepeaiio piuleHHs
mpemeiicoko2o cyoy modxce bymu nooaHa He nizHiuie 00H020 POKY 3 OHSl BUHECEHHS.
mpemeticbKo20 pilleHHs, OAHULl CMPOK He Moxce OYMuU NOHOGIeHUU He3ANeHCHO BI0
NOBANCHOCMI NPUYUH NPONYCKY CMPOKY HA NOOAHHS 3A56U.

8. Iliocmasamu Ons nepecnady piuleHHs Mpemenucbkoco cyoy y 36 53Ky 3
HOBOBUABTIEHUMU 0OCMABUHAMU MONHCYMb OYMU.:

1) icmommni 015 cnpasu oocmasuru, wo He OyauU i He Mo2au Oymu 8i00Mi 0co0i,
SKA 36epMAcmyvCsl i3 3456010, HA 4ac pO327s0y CNPAGU;

2) cKacysamHs Cy008020 pileHHs, 5Ke CMano Niocmagoiw OJisl YX8AJeHHS.
MpemeticbKo20 PIlUeHH s,

3) ecmanosnena Kouwcmumyyitinum Cyodom Ykpainu HekoHcmumyyiinicms
3aKOHY, [HWO20 NPABOBO2O AKMA YU IX OKPeMOo2o MNONONHCEeHHS, 3ACMOCO8AHO20
mpemeticbKuM cy0oM NpuU GUPIULEHHI CNpAsU, SIKUO PiUleHHs mpemelcbKo20 cyoy uje
He BUKOHAHE. ).

BiaMmiHHICTIO 3ampOMOHOBAHOTO BapiaHTy BiJ MEPErJisily 32 HOBOBUSBJICHUMHU
o0CTaBHMHAMH Y ITUBUILHOMY MPOIIEC € HACTYITHE:

1) MOXJIMBICTH TEPErysiy 3a HOBOBHUSBICHUMH OOCTaBUHAMH HAJA€ThCS
CTOpOHAM TUIbKU Y pa3i HASIBHOCTI BKa31BKH MPO 1€ Y periiaMeHTI TPETeUChKOT0o CYIy
YU TPETEUCHKIN yroii;

2) cyO’ekTaMu MOAAHHS 3agBU TAKOTO POJY MOXYTh OyTH JIMIIE CTOPOHHU
TPETEHCHKOr0 PO3IIIAY — YYACHUKH TPETEHCHKOI YroJid, TOHAl SIK Yy IUBLUILHOMY
MpoIleCl TaKy 3asiBY MOXYTh MOJATH 1HII OCOOM, 10 OepyTh y4yacThb Yy CHpaBi.
OOyMOBIIEHO TaKy BiJIMIHHICTB, TIEPI 3a BCE, THUM, IO 1HIIN 0COOU y TPETEHCHKOMY
pO3TJIsiii HE € CTOPOHAMM TPETEMCHKOI YroAu a TOMY HE MOXYTh 1HIIIIOBAaTH
MIPOBAPKEHHS: TIPU MOPYIIIEHHI IXHIX MTPaB BUHECEHUM TPETEUCHKUM PIIIEHHSIM BOHH
MOJKYTb 3BEPHYTHUCS 10 KOMIIETEHTHOTO CYyAY 3 3asIBOIO PO HOTO OCKAPKEHHS;

3) NpPOMOHYETHCS 3aKPIMUTH TEPENiK MACTaB Ui TMEPersaay, SKAd He
MiJUIsiTae pO3MIMPIOBATIFHOMY TIYMAd€HHIO, OJHAK 3 (DOpMYIIOBAaHHSA TaKUX 3MIH

BUIIIIMBAE, 10 PETIIAMCHTOM YU TpCTGfICBKOIO YIrogow MOXKC 6}7TI/I BCTAaHOBJICHO, IIIO



170

CTOPOHM MOXYThb B3arajl BIIMOBHUTHCS BIJl TaKoi MOXJIHBOCTI, a00 X TaKy
MOJKJIMBICTh MOXE HE IepeadadaTd PerjiaMeHT KOHKPETHOTO TPETEMCHKOro CYIy,
KWW CTOPOHH OOpasIu JJIsl BUPIIIICHHS CIIOPiB;

4) KO y MBIUILHOMY MPOILIEC] CTPOK MOJAHHS 3asBU MPO MEPErJisii PillleHHS
32 HOBOBUSIBIICHUMH OOCTaBUHAMHU CTAHOBUTH OJMH MICSIb 3 JIHA BIIKPUTTS TaKoOi
oOcTaBWHHU (77151 BC1X 0OCTaBHH), aJie HE MI3HIIIEe TPhOX POKIB (TUIBKH IIOA0 ICTOTHUX
JUUISL CTIpaBU OOCTaBHHM, 110 He OyJIM 1 He MOTJIM OyTH BigoMi 0c001, sIKa 3BepTAEThCS
13 3asBOI0, HAa Yac pO3IJIAAYy CIOpaBH), TO Yy TPETEUCHKOMY pO3IIsSiAl 3 METOIO
3a0€3MeUeHHs] CTAJIOCTI IUBUIBHOTO 00OPOTY MPOIMOHYETHCSI BCTAHOBUTH FPAHUYHUAN
CTPOK JJIA BCIX MIJCTaB, MICIs CIUIMBY SIKOTO Yy OyIb-sIKOMY BHIIQJIKy BIH HE MOXKE
OyTH TOHOBJICHHUIA;

5) BpaxoByr4YM OCOOJMBUN TNPABOBUI PEXHM JOKa3iB y TPETEHUChKOMY
CYJIOYMHCTBI JEsKl TpajuIliiHI [Ji1 LMBIUIBHOTO TMPOLECY IIJICTaBU MEpersiay
(BCTaHOBJIEHHSI BUPOKOM CYJy, 110 HaOpaB 3aKOHHOI CHJIM, 3aBiAOMO HENpPaBINWBUX
[OKa3aHb CBIJIKAa, 3aBlAOMO HENPAaBUIBHOTO BHCHOBKY €KCIIEpTa, 3aBIJOMO
HENPaBUJIBHOTO MEPEKIIay, BUHU Cy/Jll Y BUMHEHHI 3JI0YMHY, BHACIIIOK SIKOTO OYyJI0
YXBaJICHO HE3aKOHHE a00 HEOOTPYHTOBAHE PIIICHHS ) HE MOXYTh OYTH 3aCTOCOBaHI y
TPETEHChKOMY PO3TJISA/IL: aHl CBIJIOK, aHl €KCIEpT, aHl MepeKiaziady He MPUBOATHCA
JI0 TIPUCSTH, KPUMIHAJIBHOI BIAMOBITAILHOCTI 32 BUYMHEHHS HUMH BHUIIE3a3HAUYCHHUX
Nl He nepeadayeHo, a TOMy He MOXke OyTH 1 BIAMOBITHOTO BUPOKY y KpUMIHAJIbHIN
CIpaBi, TaK caMO SIK 1 Ha TPETEUCHKUX CYHJIIB HE MOUIMPIOETHCS BIANOBIAAIBHICTD,
nependoadeHa cr. 375 KpuMiHabHOTO KOJIEKCY YKpaiHM 3a MOCTAaHOBJIEHHS CYJJICIO

(cynasmu) 3aB1IOMO HEMPABOCYAHOTO PILLIECHHS.

3.2. Ilopsaook ockapoiceHH:A piuieHb mpemeicbKux cyoie

[TpoBamKeHHS 3 OCKapKEHHSI TPETEHCHKOTO PIMIEHHS Ta BUAA4l BUKOHABUOTO
JUCTa HAa MPUMYCOBE BHUKOHAHHS PIMIEHHS TPETEHCHKOTO CyAy CTOSTh OKPEMHUM
OJIOKOM Yy UMBIIBHOMY HpPOLECYaJbHOMY 3aKOHOJABCTBI: BPETYJIOBAHHIO JAHUX
NMUTaHb TpHUCBsSYeHO BiamoBimHi miaBu 1, 2 Posmimy VII-1 IIIK Ykpainu, a Takox
yacTtkoBO — Po3min VIII HIIK Ykpainu, sskum BperyjaboBaHO NMUTAaHHS BU3HAHHS Ta

BUKOHAHHS PIMIEHHS 1HO3€MHOTO CYJy, IO MiJJIsTaE MPUMYCOBOMY BHUKOHAHHIO (B
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YaCTHHI PillIeHb 1HO3EMHHUX YM MIKHAPOJHUX apOiTpaxkiB), a Takox Pozaimm VI-VII
3akony Ykpainu «lIpo Tpereiichki cyam.

3 oruisAy Ha Te, 0 BKazaHi po3auin 0yio BkitoueHo a0 LK Ykpainu nuiie y
2011 poui, muTaHHS MPABOBOI MPUPOIU JAaHUX MPOBAKEHBb y IIUBLILHOMY MPOIEC]
3aJIMIIAETHCS HEBU3HAYEHUM. Tak, MiJ BUJIOM LMBUIBHOTO CYJIOYMHCTBA 3a3BUYai
pPO3yMIiIOTh BpPEryJlbOBaHUW HOPMAMH LMBUIHLHOTO MPOIECYaJbHOTO MpaBa MOPSIOK
po3MIIsiny nepeadadyeHux B 3aKOHI 1 MOE€JHAHUX B TPYNH MEBHUX LMBUIBHUX CIIPAB,
00’elHaHHS SKUX OOYMOBJICHO I1XHBOIO MaTepiaJIbHO-TIPABOBOIO MPHUPOAOI0 Ta
CaMOCTIMHMMHU croco0aMu Ta 3aco0aMu 3axXHUCTy MpaB Ta IHTEPECIB, a TaKOX
MOB’SI3aHUMH 3 IIUM OCOOJUBOCTSAMHU CyaoBoi mporeaypu [27, c. 17]. Crarrero 15
HITK Ykpainu 3a3HayeHO, IO CYAM PO3MJISAAIOTh CIpPaBH, BIAHECEHI MO IX
KOMITCTCHIIIi, B MTOPSIIKY TTO30BHOTO, HAKa3HOTO Ta OKPEMOTO MPOBaHKeHHS. B ToM
K€ Yac, y YaCTHHI YETBEPTIA JAHOI CTATTI BKA3aHO, IO CYyAM PO3IJSAalOTh CIIPaBU
PO OCKAPKEHHS PIIIEHb TPETEHCHKUX CYJIB, MPO BHUJIa4yy BUKOHABUUX JIMCTIB Ha
MPUMYCOBE BUKOHAHHS PIIIEHb TPETEUCHKUX CYJIB, MPO OCIOPIOBAHHA pIillleHb
MDKHApOJIHOTO KOMEpILIMHOro apOiTpaxky, a TaKoX PO BU3HAHHS Ta HaJaHHA
JI03BOJTY Ha BHUKOHAHHS PIIIEHh MDKHAPOJIHOTO KOMEPIIHWHOTO apOiTpaxy. 3 IbOro
3aKOHOJIABUOTO TMOJIOKEHHS BUIUIMBAE, IO TaK1 MOB’sA3aH1 3 TPETEUCHKUM PO3TIISIIOM
MPOBA/PKEHHS HE BXOJATH HI JIO IMO30BHOTO, Hi JI0 HAKa3HOTO, HI JI0O OKPEMOTO
MIPOBAKEHB, 110 € OKPEMUMHU BHUIAMH ITUBIILHOTO CYJOYMHCTBA, OJTHAK CTAHOBIISATH
co00I0 CYKYIHICTh MPOBAKEHb, Pa30oM 3 MPOBAKEHHAM 3a CKapramu Ha i
(6€31sITbHICTh) Jep>KaBHOTO BUKOHABIIS, 1[0 IEBHUM YMHOM B1J0COOJICHI BiJl PEILITH
MPOBAKEHb, TPAAUIINHO IMEHOBAaHUX BUJIAMH IIUBUILHOTO CYJJOYMHCTBA.

[Tor’s13aHO0 11e 3 BIIOMOIO JIMCKYCI€IO MO0 BHU3HAYCHHS TMOHATH BUIY
IUBIIBHOTO CYAOYMHCTBA, MPOBAKEHHS Yy LMBUIBHOMY TMpoIeci 1 IXHBOrO
criBBiIHOIIEHHS. Tak, B pO3yMiHHI KOHIEMIi, CPOPMOBAHOI IIE€ PaTTHCHKUM
BueHUM [I. ®@. €nicelikiHnM, KU1 HANOJIATAB HA TOMY, 1[0 HETIO30BHI MTPOBAIKEHHS,
y SAKUX CIOpH IWIOJ0 TMpaBa HE BUPIMIYIOTHCS, 3a 3MICTOM SBISIOTH COOOIO
«aIMIHICTPATUBHY [ISUTbHICTBY, a IUBIILHUM MpOIleCOM € jwmie 3a (popmoro [76,
c.32], TmTpoBaKEHHS, TOB’sA3aHI 3 TPETEHCBKUM  PO3TISAIOM €  TaKOXK

«aIMIHICTPATUBHOIO JISIIBHICTIO», OCKUIBKHM HE MOXYTh BBaXKATHUCS TaKUMH, B SIKUX
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BUPIIIYETHCS CIIIP PO MPaBo. A OTXKe y CUCTEMI LIMBUILHOTO MPOIIECY BIAMOBIAHO 10
MOJIO’KEHb J1aHO1 KOHIIEMIIi BOHM TOBUHHI Oynu O 3aliHATH Miclle JOJAaTKOBHX
MPOBA/PKEHb BIAHOCHO MO30BHOTO MPOBAKEHHS, SIKE € 3arajibHOIO Mpoleaypow. B
po3BuToK gaHoi konmeniii 1 H. M. beccapa® 3a3Hauae, 1o He € CaMOCTIMHHUMHU
MPOBA/PKEHHAMH TTPOBAKEHHS IIOJI0 OCKApKEHHS PIIIEHHSI TPETEHChKOro Cyay Ta
I0JI0 BHJIayl BUKOHABUOTO JIUCTa Ha WOro NpPHUMYCOBE BUKOHAaHHS, a TOMY 1
MPOBA/PKEHHAM MOXXYTh IMEHYBATHCA JIMILIE 3 BEJIMKOI YaCTKOK YMOBHOCTI, XOU 1
3MIMCHIOIOTBCST B MeEXax IMUBUIBHOT IOPHUCAMKINI, a JISUIBHICTh CYIy B HHUX
CHpsIMOBaHa Ha 3MIMCHEeHHs ipaBocys [34, ¢. 126-127].

3a3BHUyaii, BUAUISIOYA TTO30BHE, HAKa3HE Ta OKpEeME MPOBAKEHHS, aBTOpaMH
JIUIIIE BKA3yE€ThCS Ha iICHYBaHHS IMPOBAKCHb 3 OCKAp)KCHHS PIllIEHb TPETEHCHKUX
Cy/lIB Ta BUJa4l BUKOHABYMX JIUCTIB HA IPUMYCOBE BUKOHAHHS PIIIEHb TPETEHCHKHUX
CY[liB, OITUCYETHCS MPOIEAypa PO3TILIAY JAaHOI KaTeropiil crpaB, OJHAK BHCHOBKIB
I0JI0 MPABOBOI MPUPOJIM JTAHUX MPOBAKEHBb Ta 1X CIIBBIJHOIICHHS 3 TPaJULIMHO
BIJIOMUMH BHJIaMU IIMBUIBHOTO CY/JIOYMHCTBA aBTOpaMU HE poOUThCs, abo K B3araini
HE MPUIUISETHCS YBard MICIIO TIPOBAKEHB, MOB’A3aHUX 3 TPETEUCHKUM PO3TIISIOM,
y CHCTeMl IMBUIBHOTO Tpolecy, ixHii mpaBoBii npupoxi. Tak, C. 5. dypca Ta
€. I. dypca naroTh emio CripHy CUCTEMaTH3AII0 MPOBAKCHB, BUILISIOYH TT0O30BHE,
HaKa3HEe Ta OKpPeMe MPOBA/DKEHHS, a TAKOXK 1HII BUAM MPOBAKEHB: Y CY/l MEPIIOi
1HCTaHIIi, Yy CyJl aneisiiiHOl 1HCTaHIIll, y CyAl KacalliHOi 1HCTaHIli, y 3B s3KYy 3
BUHSTKOBUMH OOCTaBUHAMH, y 3B’S3KY 3 HOBOBHSBJICHHUMH OOCTaBUHAMH, IIOO
BU3HAHHS T4 BUKOHAHHS PIIIEHb 1HO3EMHHUX CYIIB B YKpaiHi, I0JAO BIJHOBJIEHHS
BTPA4YCHOTO CYJOBOTO MPOBAHKCHHSA. He BHaroYMCh 10 KPUTHUKH CHCTEMaTH3allii B
IJIOMY, CJiJl 3a3HAYUTH, IO aBTOpamMu HE Oyio OOIPYHTOBAHO HEBKJIIOUEHHS [0
CUCTEMU IHUBUIHLHOTO TIPOIIECY CIIPaB, MOB’S3aHUX 3 TPETEHCHKUM PO3TJISIIOM, X0ua
MIPOBA/KEHHS I1I0JI0 BU3HAHHS Ta BUKOHAHHS PIIIEHh 1HO3EMHHUX CY/IB aBTOPAMH
BKaszyroThcs [205, c. 57].

Taky cuTyaiito 9aCTKOBO MOKHA TIOSICHUTA THM, 1[0 OCHOBHUU MAacuB
HAyKOBOI JITEpaTypu 3 LUBUIBHOTO TPOIECY, B TOMY YHCII MIAPYYHHKIB, OyII0
Bumano y 2005-2010 pokax, KOJM TOPSIIOK OCKAPKEHHS PIMICHHS TPETEHCHKOTO

Cyady Ta MOpsAIdOoK BI/II[aIIi BUKOHABYOT'O JIMCTAa Ha MOro IIPUMYCOBE€ BHUKOHAHHS
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micTunncsa auie y 3akoHl Ykpainu «lIpo Tpereiicbki cyam», TOOTO MpPOBaIKEHHS
BUJUBIIMCH B 3aJIe)KHOCTI BiJ CTPYKTypu camoro L{MBUIBHOTO MpoIeCyanbHOTO
Kozekcy Ykpainu. OnHak 3 npuitHATTSM 3akoHy Ykpainu «IIpo BHeCeHHs 3MiH /10
[{MBUIBHOTO TIPOLIECYAIBHOTO KOJEKCY YKpaiHM 100 OCKApPKEHHS PillleHHS
TPETEHChKOro Cyay Ta BHJAaul BHUKOHABYOrO JIUCTA HAa MPUMYCOBE BUKOHAHHS
pimeHHst Tpeteiickkoro cyay» Ne2979-VI Bim 03 motoro 2011 poxy BiAMOBIIHI
IIOJIOJKEHHS, BUKJIaZACH] OLIbII JIETAJILHO, CTAIN HEB1J €MHOIO YaCTHHOIO IIMBIJIBHOIO
MpolleCyalbHOTO  3aKOHOAABCTBA. (OCTaHHIM 4YacoM  JIEIKUMU  HAyKOBISIMHU
MIPOIIOHYETHCSI BCE JK TaKM BU3HATH 3a JAHUMHU MPOBAHKEHHSIMH CTATyC OKPEMOTO
BUIYy IUBUIBHOTO cynouuHcTBa: B. B. KomapoB Ta B. B. Maciok mnpomnoHyooTh
iMeHyBaTH 1X crermudiuauM cynoBuMm mnpoBamxkennsm [101, c. 36; 107, c. 12],
C. A. KypoukiH — T0JJaTKOBHM CyJIOBUM TpoBapkeHHsM [99, ¢. 169].

Opnak BOayaeTbCd, MO HA CYYaCHOMY €Tall pPO3BUTKY LHMBUIBHOTO
MpolleCyalbHOTO TMpaBa B3araji MOTPIOHO BIJAMOBHUTHCS BiJ TOHSATTS «BH]
[UBUIBHOTO CYJOYMHCTBAa» SK TaKOro, IO BXXE HE BIJMOBIIAE TEPENIKy THX
KaTeropil MpoBajPKeHb, BIAHECEHUX JO KOMIETEHIT CY/IB 3arajibHOi IOPUCIAUKIIII.
JloriyHuUM Ta BCEOXOTUTIOIOYUM Oyl MOUT UBUIBHOTO CyI0YMHCTBA Ha CAMOCTIHHI
MIPOBAIKEHHS, SIK1 BUIIISIOTHCS B 3aJICKHOCTI BiJl X XapaKTepHUX OCOOIMBOCTEN Ha
MO30BHE  TMPOBA/KCHHS, HAaKa3HE  MPOBA/HKEHHS;  OKpeMEe  IPOBAKEHHS;
MIPOBAKCHHS, TIOB’sI3aHi 3 BUKOHAHHSAM CYJIOBHX PIllIEHb y ITUBUILHUX CIIpaBax Ta
pillleHb IHIIMX OpraHiB (MOCaJOBUX OCI0); MPOBAKEHHS 3 OCKAp>KEHHS pIIICHb
TPETEHUCHKUX CYIiB, MPO BHIAaYy BUKOHABYMX JIUCTIB HAa TPUMYCOBE BUKOHAHHS
pillicHb TPETEHCHKUX CYAIB; MPOBAKCHHS y CIIpaBax MPO BU3HAHHS Ta BUKOHAHHS
pillleHb 1HO3eMHHMX CyAIB B VYkpaiHi. Ilpu mpoMy ciig MIATPpUMATH JTyMKY
I. B. AanpoHoBa, 110 TMPOBAKEHHS Y 3B’SI3Ky 3 HOBOBHUSBICHHUMH OOCTaBUHAMHU €
cTajiero MUBUIBLHOTO TIporiecy [28, ¢. 110].

HaBenena mosuilisi € BUIMPaBIAHOIO, OCKUIBKK TIPOBADKEHHS 3 OCKap)KCHHS
pillIeHb TPETEHCHKUX CY/IB Ta BUJIayl BAKOHABYMX JIMCTIB HA IPUMYCOBE BUKOHAHHS
pIIIeHb TPETEUCHKUX CYiB MalOTh CBOT OCOOIMBOCTI, 110 HE JI03BOJISIOTH BITHECTH 1X
70 BXK€ ICHYIOUMX BHUJIB HUBLIBHOTO CYAOYMHCTBA Ta MAalOTh YCi OCHOBHI O3HaKU

CaMOCTIMTHOTO TMPOBAXKEHHSI, $KI OLIbII JeTalbHO OYyIyTh PO3IVISIHYTI JaJii:
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CyO’€KTHMI CKJIaJ, CAMOCTIMHUN MOPSAOK PO3TISAY, HASIBHICTH OKPEMOTO CYIOBOTO
aKTy, SKHUM 3aBEPIIYETHCS PO3IIISA]] CIIPABH, & TAKOXK 0COOIUBOCTI OCKAPKEHHS 11bOTO
CYJIOBOTO aKTy.

[ToBepTatouuch, BIacHE, 0 OCKap)KEHHsS pIIIEHb TPETEHCHKUX CYAIB, CIIJ
3a3HAYMTH, 1110 Ha BiAMIHY BiJ 3akoHy Ykpainu «lIpo mixkHapogHuit KOMepIiIiHUNA
apOiTpax», SKUM IMependadyeHo ocnoproeanHs apOITPAKHOTO PIMICHHS IUIIXOM
nojaul KIOMOTaHHS Mpo Horo ckacyBaHHs (cT.34), y 3akoni Ykpainu «Ilpo
TpeTeicbKki  Ccyaw»  Ta  LMBUIBHOMY  NpPOLECYaIbHOMY  3aKOHOJABCTBI
BUKOPHUCTOBYETBCA JIMIIE TEPMIH «ocKapoiceHHA». SIK AOCTIAHUKAMH IUBLIBHOTO
MPOIIECy, TaK 1 JOCIHIAHUKAMHU TPETEHCHKOTO PO3TIIsiy HEOJHOPA30BO BKA3yBaJIOCS
Ha HEBIAMOBITHICTh HUX JBOX MOHATH: Tak, O. 0. CkBOpIOB BKazye Ha CyTTEBY
PI3HHIII0O MK «OCHOPIOBAHHAM)» Ta «OCKAPKEHHSM» TpeTeichKoro pimeHHd. Ha
Horo MyMKy, OCKap)KeHHS mepeadadae 3BEpHEHHS y4YaCHUKa y CIOpaBl 0 Cyay
BUILECTOSMIOI 1HCTAHII 3 METOI IMOBTOPHOTO PO3IJIANY CHOpaBH IO CyTI B
aneJsIiiHINA 1HCTAHINT YU MEePEeBIPKY 3aKOHHOCTI Ta OOIPYHTOBAHOCTI PIIIEHHS — Y
KacamiiHii. B cmiy TOro, mo KOMIIETEHTHHH JIepXKaBHUH CyJI HE € CyJAOM
BUIIIECTOSIIOI 1HCTAHINI BIJHOCHO TPETEHCHKOTO CYyay, a BIUIMOBITHO HE MOXE
BUKOHYBATH ameNAIIMHUN 4M KacaliiHUN Teperis TPEeTeUChbKOro PIIIeHHS 00
3MIHM pIIIEHHS YU TIEPEOIIHKM BCTaHOBJICHUX (akTiB. KoHTponbHa QyHKIIIA
KOMIIETEHTHOTO CYJly TaKOX € OOMEKEHOIO 1 HE MOXE BUXOIUTH 32 MEXKI NEPEBIPKU
HAWBaXIJIMBIIIUX TPOIEIYPHUX MHTaHb TpeTelicbkoro po3rmsamy [170, c. 305]. Tak
camo 1 B. ®. SIkoBneB miJ OCKap>KEHHSM pIIIEHHS PO3yMi€ TMEpPEeBIpKy HOro
MPAaBWIBHOCTI 3 TOYKH 30py 3aKOHHOCTI Ta OOIPYHTOBAHOCTI, YOTO, BUXOISYHU 3
3aKpIIJICHUX Y IMBUIBHOMY TMPOLECYaJbHOMY 3aKOHOAABCTBI TIJCTaB  JJiA
CKaCyBaHHsI PIIICHHS! TPETEHCHKOTO CyAy, KOMIETEHTHUN CyJ HE MOXE 3pOOUTH B
CWJIy BIJICYyTHOCTI MOXJIMBOCTeW Juisi Takoro meperiiny [222, c. 505].
[Toromxyrounch 3 BUCIOBICHUMH JI0BOJIaMH, JIOT1UHOIO OyJe mojanblia yHi(ikaris
TEePMIHOJIOTIYHOTO amapaty 3akoHy Ykpainu «lIpo tpereiickki cyau» Ta L{uBinbHOTO
MpoIeCyaTbHOTO KOJEeKCY Ykpainum 3 3akoHoM Ykpainu «[Ipo MixkHapomHuii
KOMEPIIIHHUN apOITpaXk», BIAMOBIAHO JO SIKOTO BUKOPUCTOBYETHCS CaMe TEPMiH

«ocrnoproBaHHs». OHAK IOPUAMYHA HAyKa HE MOXKE ITHOPYBAaTH TEPMIHOJIOTIO, IO
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3aKpIIUICHa 3aKOHO/IAaBUY0, TOMY Ha CHOTOJHINIHIA JACHb Y Ha3Bl BIAMOBIAHOTO
IPOBA/HPKCHHS B LIMBUILHOMY IPOIIECI BUKOPUCTOBYETHCS CaMe€ TEPMIH OCKap KeHHS
pIIIEHb TPETEUCHKUX CYiB, 110 BIIOOPaKEHO 1 B TaHIH POOOTI.

Sk ciymHO 3a3Havyae€ThCs Y JITEpaTypl, MPOBAHKEHHS Yy CchpaBax IIpo
OCKap>KeHHsI PIllIeHb TPETEUCHhKUX CY/IB Ta MPO 3BEPHEHHS iX 10 MPUMYCOBOIO
BUKOHAHHS Y CYKYITHOCTI CKJIa/Ial0Th OKpeMy (popMy CyZ0BOTrO MPOIIECY, 3aBIaHHIM
AKOi € 3a0e3MeueHHs CYJOBOI0 KOHTPOJIO HAaJ TPETEHCHKUM PpO3IIISAOM, TOOTO
peaizallis KOHTpOJIbHO1 (DYHKINT AepkaBu B cepl KOMIIETEHIIT Cy10BO1 BJIaJIH, IO
BUPAXAETbCS B OXOPOHI CyIOM TMpaB 1 CBOOOJ YYacHUKIB BIJHOBIIHUX
IIPABOBITHOCHH, a TaKOX y 3a0e3MedyeHH] pexumy 3akoHHOCTI [97, ¢. 20]. Sk panimre
3a3HayvaIocs, 3aKOHOJAaBCTBOM YKpaiHU He mepeadadeHo OCKapKeHHS TPETEeHChKOTO
pIIEHHS y LbOMY X 4YM I1HIIOMY TPETEUCBKOMY CyAl, @ TOMY €JIHMHUM OpPraHOM
OCKap XEHHS PIIICHHS 1 CYIOBOTO KOHTPOJIIIO € KOMIIETEHTHUH JepKaBHUM CY/.

Oco0aMBICTh CyO’€KTHOTO CKJIaay JaHOr0 MPOBAIKEHHS MPOSIBISIETbCA B
TOMY, L0 Cy0 €KTaMU OCKAapXEHHs PIIICHHS TPETEHCHKOIO CyAy € CTOPOHH, TPETI
0co0H, a TaKoXK 0coOH, SIKl HEe OpaM y4dacTi y CrpaBi, y pa3l KO0 TPETEUCHKUN CY/T
BUPIIIUB MUTaHHA TMpo ix mpaBa 1 00oB’si3ku (4. 1 cr. 389-1 LIIK Ykpainu). Crin
3BEpHYTH yBary, 1o y JaHii CTaTTi MOHATTSA CTOPIH Ta TPETIX OCiO CIIi pO3yMITH HE
y 3Ha4eHH1, mo 3actocoByeTrhes y LIIK Ykpainu, a B koHTeKCTI 3aKkoHYy YKpaiHu
«IIpo Tpereiicpki cyam» (Xo4ya CIpaBeIJIMBO 3a3HAYUTH, IO 32 CBOEIO CYTTIO BOHHU
NPaKTUYHO cCHiBHNagarTh). ToOTO SKIIO JEmO YTOYHUTH Ta PO3LIMPUTH
dbopMymtoBaHHS BKa3aHOI HOPMH 3aKOHY, CyO’€KTaMH OCKap>KeHHS € CTOPOHHU
TPETEUCHKOTO PO3IJISIAY, TPETI 0COOM Y TPETEHUChKOMY PO3IJIsii, a TAKOXK 0COOH, SIKi
He OpaiM y4yacTi y TPeTeMCbKOMY pO3IJIsiAl CIpaBH, Y pasl SKIIO TPETEHCHKHUM Cy.
BUPIIIUB MTUTAHHS PO X TpaBa 1 000B’SI3KHU.

[ xoua B ct.26 HIIK Ykpainu 3a3HaueHo, MO y CIpaBax MPO OCKAPKEHHS
pIIEHHSI TPETEHChKOro cyay ocobamu, siki OepyTh y4yacTh y CIpaBl, € yYaCHUKU
TPETEHCHKOTO pO3MIISIAy, OCOOM, AKI He Opanu yd4acTi y CopaBi, y pas3l SKIIO
TPETEHCHKUIA CYJ BUPIIIMB MUTAHHS PO iX MpaBa 1 000B’A3KU, TPETI 0COOU, a TAKOXK
npeAcTaBHUKA X oci0, 31 cT. 389-6 IIIIK VYkpaiam BumimBae, mo ocoba, 3a

1HILIaTUBOIO SIKOI1 PO3I0YATO JaHe MPOBAIKEHHS, IMEHYETHCS 3aIBHUKOM. OCKIIbKU
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TPETEUChKUIA CyI, BIAMOBIAHO 70 CT. 7 3akoHy Ykpainu «IIpo TpeTeichki cynm», He
€ IOPUIUIHOI0 0CO00I0, 3ATyUYUTH HOTO JI0 Y4acTi y JaHOMY MPOBAKEHHI Y SKOCTI
CTOPOHM YM yYaCHHMKA CIIPABU 3 METOIO HAJaHHS MOSCHEHb Y CIpPaBl YU BIAMOBIIHUX
JTIOKa31B HEMOXJIHMBO. SIK BXK€ 3a3Hauasnocs, €IMHUM OO0OB’S30K MOCTIHHO A1I0YOTro
TPETEHCHKOIro Cyy Ha JaHOMY €Tari — HaJICUJIaHHS MaTepiajiB CHpaBU HA BUMOTY
KOMIIETEHTHOTO cyay. Takuil caMOCTIMHUN Ta CBOEPIIHMM CKJIaJl YYaCHUKIB € IIIe
OJIHIEIO 3 MiACTaB JJIS BUJUICHHS JaHOI NPOLEAYpPH Y SKOCTI CaMOCTIMHOTO
MPOBA/IPKEHHS B LIUBUILHOMY IPOIIECI.

dopmoro pearizailii mpaBa 0coOM Ha OCKap KEHHS PIIICHHS TPETEHCHKOTO Cyay
€ il 3BEpHEHHS 3 3asiBOI0 IPO CKACYBAHHS PINIEHHS TPETEHCHKOro Cyay, sKa
MIO/TAE€THCS 10 KOMITIETEHTHOTO CYAY 32 MICIIEM PO3TIISITYy CIIPaBU TPETCHUCHKUM CYIOM
CTOPOHAMH, TPETIMU O0COOaMH MPOTATOM TPbOX MICSIIB 3 JHA NPUUHATTS PilICHHS
TPETEUChKUM CYAOM, a oco0amH, sKi HE Opalid ydacTi y copaBi, y pasi SKIIO
TPETEHChKUI CyJl BUPIIIMB MUTAHHS MPO iX MpaBa 1 000B’SI3KH, — MPOTATOM TPbhOX
MICSIIIB 3 JHS, KOJW BOHHU JI3HAJIUCSA a00 MOBUHHI OYJIW JI3HATHCS MPO MPUHHATTS
pILIEHHST TpeTeHChKUM CyJoM. Takuil CTPOK € MpolecyallbHUM, a TOMY y pasi Horo
MPOITYCKY MOro MO>ke OyTH TTOHOBJIEHO CYZOM 3a 3asiBOI0 0COOM 32 YMOBHM BH3HAHHS
CyJIOM MPUYUHU MPOMYCKY MOBAXHOIO, B 1HIIOMY K BHIMAJKy 3asiBa, MojaHa MicIs
3aKIHYEHHS CTPOKY, 3aJUIIAEThCs 0€3 pO3IIIsiay.

BcranoBiieHa 3aKOHOMABCTBOM BHUKIIFOYHA MIACYIHICTH PO3IIISAIY 3asB OO
OCKap>KEHHsI PIILIEHHS TPETEHCHKOro Cyay (3a MICLEM PO3IIIAly COPABU TPETEUCHKUM
CyJIOM) Ma€ Ha METI YCYHEHHS MOXJIMBOCTI IMOJAHHS ACKUIBKOX TaKUX 3asB 0
PI3HHUX JIep>KaBHUX CYJIB: MICIE PO3TISAY CHpPaB MOCTIMHO AIOYUM TPETEHCHKUM
CYJIOM BU3HAYAETHCS 32 HOTO MiCIIE3HAXOKEHHAM, a TpeTerchkuM cyaom ad hoc —y
MICIl, BU3HAUEHOMY TPETEHCHKOIO YroJ0l0 MIX CTOpoHamMu. Bka3iBka Ha Micle
pPO3TIIAly € OJHIEI 3 BUMOT JO0 3MICTY TPETEHCHKOTrO DINICHHS, OJAHAK Yy pasi ii
BIJICYTHOCTI KOMIIETCHTHHM CyJ 11 BU3HAYEHHS BJIACHOI TEPUTOPIATBHOI
MJICYTHOCTI TIOBUHEH PETENbHO JOCIITUTH YMOBU PETJIAMEHTY, TPETEHCHKOI Yrou
Ta TPETEUCHKOro pimeHHs. J[OmIpHUM TakoX OyJe MOCTIIKEHHS KOMIIETCHTHUM
CYJIOM y CYKYITHOCTI 3 1HITUMU JOKa3aMHU MaTepiajiiB TPETEHCHKOI CIIpaBH, 30KpemMa

yXBaJl TPETEHUCHKOrO CyAY, SKUMHU MOPYUIYBAJIOCS MPOBAIKEHHAM Y TpPETEUCHKIN
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CIpaBl Ta 3AIMCHIOBAINCSA BUKIUKMA YYaCHHUKIB TPETEHCHKOTO PO3TISAY s
BCTAHOBJICHHS PEAJIbHOTO MiCIS PO3TIISAY CIpaBH TpeTechbkuM cyaoM ad hoc.

Jlo 3asiBM TIpO CKacyBaHHsI PIIIEHHS TPETEUCHKOTO CYAy Mpei’ sIBISIOTHCS TaKi
BUMOTH 1110710 3MicTy (cT. 389-2 LIIIK Vkpainn): 1) HaliMeHyBaHHSI KOMIIETEHTHOTO
JIep>KaBHOTO Cyay, JI0 SIKOTO TOJA€ThCs 3asBa; 2) iM’s (HaiMEHYBaHHS) OCOOH, sKa
MOJIa€ 3as1BY, a TAKOXK 1M’ (HaliMeHYBaHHs) 11 MPEJACTaBHUKA, SKIIO 3asBa MOJIA€THCS
MPEJCTaBHUKOM, iX MicCIle TpoKuBaHHs (repeOyBaHHs) ab0 MiCIIe3HAXOMHKEHHS; 3)
M’ (HaliMEHyBaHHS) YYaCHHUKIB TPETEMCHKOrO PO3MIIAY, iX MiCle IPOKUBAHHS
(mepeOyBaHHs) a00 MiClIe3HAXOKEHHS; 4) HalilMEHYBaHHSI Ta CKJIaJl TPETEUCHKOIO
Cylly, SIKUi TPUIHIB PIIEHHS; 5) BIAOMOCTI MPO PIIEHHS TPETEHCHKOIO CyAy, SIKE
OCKap>Ky€ThCS, a caMe: HOMEp CIPaBH, JaTa 1 MICLE NPUUHATTS PILICHHS, NPEeIMET
CIOpY, 3MICT PE30JIIOTUBHOI YAaCTUHU PIIIEHHS; 6) AaTa OTpPUMAaHHsS OCO0O0I0, sKa
3BEPTAETHCS 13 3a51BOIO, PIIIEHHS TPETEUCHKOTO CYy, SIKE OCKAPKY€EThCs; 7) MiJICTaBa
JUTSL OCKapKEeHHSI 1 CKaCyBaHHSI PIIlIEHHS TPETEHCHKOTro CYy; 8) 3MICT BUMOTH 0COOH,
sKa ToJae 3asBy; 9) mepelik JOKYMEHTIB Ta 1HIIMX MaTepiaiiB, IO JOJAIOTHCS JI0
3asiBu; 10) 70/1aTKOBO MOXKYTh OyTH 3a3Ha4eH1 W 1HII BiJIOMOCTI, SIKIIIO BOHU MalOTh
3HAUCHHA JJIA pO3TJsAy 1€l 3asBu (HOMepu 3aco0iB 3B’si3Ky, (akciB, aapeca
€JIEKTPOHHOI MOLITH CTOPIH Ta TPETEHCHKOTO CYAy TOIIO).

Jlo 3asBu gojarThes: 1) opuriHaig PpIlMIeHHS TPEeTeMCchKOro cyay abo
HaJeKHUM YMHOM 3aBipeHa Woro kormisgd. Komist pileHHs NOCTIHO [1H040ro
TPETEHCHKOIO CYZy 3aBIPSIETHCS TOJOBOIO MOCTIMHO AII0YOr0 TPETEMCHKOTO CyAdy, a
KOIliSL PIIIEHHS! TPETEUCHKOro Cyay ISl BUPIIIEHHS KOHKPETHOrO CIOpy Mae OyTu
HOTapiajdbHO 3aBipeHa; 2) OpUTiHAT TPETEUCHKOi Yroau abo HaJEKHUM UYUHOM
3aBipeHa il Komisg; 3) JOKYMEHTH, SKI MOJaHl Ha OOIPpYHTYBaHHS MIJCTaB st
CKacCyBaHHs DIIIEHHS TPETEUChKOro cyay; 4) JAOKYMEHT, IO MIATBEPUKYE CIUIATy
cymoBoro 300py (mo cranoBuTh 0,5 po3mipy MiHIMaabHO! 3apoOITHOI TIATH 3a
MOJTAHHSI TaKOi 3asiBU IOPUANYHOI0 0CO0010 a00 (hi3MIHOI0 0COOOIO-TIAMPUEMIIEM Ta
0,2 po3mipy MiHIMaIBEHOI 3apo0ITHOI TIaTH — (PI3UYHOIO0 0C00010); 5) MOBIpEHICTH
a00 IHIMUH JOKYMEHT, 10 MOCBIAYYyE TTOBHOBXCHHS MPEJICTABHUKA; 6) KOMIT 3asIBU
IpO CKacyBaHHS PILICHHS TPETEHCHKOTO CyAy Ta JAOJaHUX A0 Hel JOKYMEHTIB

BIJIMOBIHO /10 KUJIBKOCTI YYaCHHUKIB CYJOBOTO PO3IIISIY.
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VY pa3i momaHHs 3asBU 0€3 JOTPUMaHHS BUMOT LI0JO 11 GopMu Ta 3MICTy 4u
HECIUIaTH CYAOBOTO 300py, KOMIETSHTHHWM Cya 3amuinae ii 6e3 pyxy, a y pasi
HEYCYHEHHsI HEJOJIIKIB 3asBH, 110 CTaJlW MIJCTABOIO ii 3ajuIICHHS 0e3 pyxy, Y
BU3HAYCHUI KOMIIETEHTHUM CYJOM CTpPOK, TOJIaHHSA 3asBHUKOM 3asiBU PO
MOBEpPHEHHSI HOMY IMOAaHOi 3asiBM, MOJAHHS 3asgBU HEAIE3JATHOIO OCO00I0 YU
0c00010, sIKa HE Ma€ TMOBHOBaXCHb Ha BEACHHS CIpaBU, HEMiACYIHOCTI CIpaBU
bOMY CYIy — KOMIIETEHTHHMM CyJ| MOBEpTa€ 3asBy 0CO0l y TOMY X MOPSAJKY, IO
nepeadoadeHui 1 I 1HIIMX 3asB, B TOMY YHCJ1 1 MO30BHUX, BIAMOBIAHO 10 cT. 121
HIIK Ykpainu.

KoMrereHTHHI CyA TakoK IMOCTAaHOBIJISIE yXBaly PO BIJIMOBY Yy BIAKPHTTI
MPOBA/HKCHHS y BHITAJKy HEMOXJIMBOCTI PO3IIISALY 3asBH B TMOPSIKY IUBUIHHOTO
CYJIOUMHCTBA; y pa3l HAasSBHOCTI B MPOBAHKEHHI I[bOT0 YW IHIIOTO CYJy CIIPaBH 13
CIOpY MDK THMH CaMHMH CTOPOHAMH, MPO TOW caMHuid MpeaMeT 1 3 TUX CaMUX
MIJICTaB; AKIIO MICTs cMepTi (i3MYHOT 0COOHM, a TaKOX Y 3B’A3KY 3 MPUIHUHEHHAM
IOPUIUYHOI 0COOH, K1 € OJIHIEI0 13 CTOPIH y CIpaBi, a CHipHI MPaBOBITHOCUHU HE
JIOTYCKalOTh IPAaBOHACTYIHUITBA; Yy pa3l fKIIO PIMIEHHS TPETEHChKOrO Cydy
OCKap €HO 3 MIJCTaB, HE NepeI0aueHUX 3aKOHOM.

CripaBa Ipo OCKap KEeHHs PILLIEHHS TPETEUCHKOTO CYy pPO3IIIAIAETHCS CY IO
0JTHOOCOOOBO TPOTATOM OJHOTO MICSIS 3 JHS HAAXOJDKEHHS 10 CYAy 3asBU NPO
CKaCyBaHHsI pIIIEHHS TpeTelchbkoro cyny. Il yac miaroToBku crpaBu 10 pO3IIISIY
3a KJIOMOTaHHSIM OyAb-KOTO 3 YYaCHHKIB CyJOBOTO PO3IIISALY CYyA MOXKE JI0 MOYaTKy
OISy CIpaBU BUTPEOyBAaTH MaTepiaiv CIIPaBU TPETEUCHKOTO PO3TIIS Y, PIILICHHS
B SIKIH OCKap)XyeTbCs, a TaKOXX HEOOXIHI y JaHOMYy TMPOBA/KEHI JOKa3u.
OTpuMaBIIM TaKy BUMOTY, TPETEUCBHKUH CyJ MNPOTIrOM ITUSTH JAHIB 3 JHA il
HAJXO/KEHHS HaIlpaBJIsg€ MaTeplald TPETeHChKOI CIIpaBy 10 CYyAY, a MicCIs pO3IIIALy
CYyIOM 3asiBU MpPO CKAaCyBaHHS pIIIEHHS TPETEUChKOrO Cyay CHpaBa MiJIsrae
MOBEpHEHHIO Ha 30epiraHHsa J0 TpeTeichKoro cyay. Buie Bxke Oyno okpecieHO
npobiieMy, OB’ s3aHy 31 30epiraHHsIM Ta BUTpeOyBaHHSIM CIPaB, 0COOJIMBO CTOCOBHO
Tperelicbkux cyaiB ad hoc, a ToMy 3 METOI0 HEJOMYIICHHS 3JI0BXKHBaHb, a TaKOX
BpaxoByIOUM Te€, IO MPOIMOHYETHCS BCTAHOBJIECHHS MOJKJIMBOCTI MEPerJisiay

TPETEUCHKOTO PIIIEHHS 3a HOBOBUSIBJICHMMM OOCTaBUHAMH, JOIIBHUM Oyje
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BCTAHOBJICHHSI OOOB’S3KOBOTO0 BUTpEOyBaHHS MaTepialiB TPETEHCHKOI CHpaBH Y
MOCTIHHO J1F0YOT0 TPETEUCHKOTO CYIy: TIIBKH TAKUM YHHOM CYJl MOXKE BCTAHOBUTHU
Yy He OyJIO MEeperisiHyTO Ta CKAacOBAaHO JaHE PIIICHHS I[UM CaMHM TPETeHChKUM
cynoM. | BiIMOBITHO 7O BUCJIOBJICHUX MPOMO3UILIN, MaTepialu TPETEUCHKOI CIIpaBu
cyniB ad hoc moBuHHI 30epiraTucs y KOMIIETEHTHOMY CY[i, TOMY HEOOXIJTHICTh iX
BUTPeOyBaHHS BIJICYTHS.

[Tpo yac 1 Miciie po3MIsIAy CIIpaBU MOBIIOMIISIOTECS 0COOHU, SIKI OEPYTh y4acTh
y cIpaBi, OJHaK ixHsS HesBKa (y pa3i MOBIIOMJICHHS HAJICKHUM YHWHOM) HE
MEepPENIKoKATUME po3risiy crpaBu. [Ipu po3risial crpaBu B CyJOBOMY 3acCiJlaHHI
CyJl BCTAaHOBJIIO€ HasBHICTh a00 BIACYTHICTh MIJACTAaB JJIl CKAaCyBaHHS pPIILEHHS
TPETEUCHKOTO Cyay, MEpIl 3a BCE IUIIXOM JOCIIKEHHS TMOJOKEHHb TPETEUCHKOI
YIOAu Ta PErjaMeHTy TPETEHChKOro CyAy, OCKUIBKA caMeé Il JOKYMEHTH Y
B3a€MO3B 513Ky BH3HAYaIOTh KOMIIETEHLIIO Tpereicbkoro cyay. llogo Tpereichkoi
yroJd HEOOXiJIHE TaKO)X BCTAHOBJICHHS i1 JIMCHOCTI Ta BIAMOBIJIHOCTI YHHHOMY
3aKOHO/IABCTBY, OCKIJIBKM BiJ IIbOIO 3aJIEKUTh B3arajl MOXJIMBICTh 3aJIy4€HHS
TPETEUCHKOIO CyIy A0 pO3IJIAAYy IHUBUIBHO-IPABOBOIO CIOPY 1, SK HACIIJIOK, —
MO>KJIMBOCTI BUHECEHHS TPETEUCHKOTO PIIICHHS.

OcoOIUBICTIO ITBOTO MPOBAHKEHHS € TAKOXK 1 T€, 110 KOMIIETEHTHHUM CyJT MOXKE
BUMTH 32 MEXI1 JOBOJIIB 3asBHUKA I[0JI0 CKACyBaHHS TPETEUCHKOIO PIIICHHS, SKIIO
Cyl BCTaHOBUTHb HASBHICTh IHIIMX MiACTaB, mnepeadadueHux crarrer0 389-5
HIIK Ykpainu nnsi ckacyBaHHS TPETEMChKOro pimieHHA. [IpakTuyHO 1e O3Haudae
MOJKJIMBICTh KOMIIETEHTHOTO CYJIy CBOEI0 YyXBaJlOI0, HANpPUKIAJ, BCTAaHOBUTU
HEJINUCHICTh TPETEUCHKOI YTOJH, JIJIsl YOTO BIACYTHS HEOOXIJIHICTh MONEPEIHBOTO YU
MOAAJNBIIOT0 3BEPHEHHS 3alliKaBJIEHOI 0COOM 3 BIAMOBIIHUM I[O30BOM, IO
CHIBBIJHOCUTbCA 3 ToOJOKeHHSAM 4.5 cT.216 LK Ykpainu mono 3acrtocyBaHHs
CYJIOM HACJIJIKiB HeJIIHCHOCTI HIKUEMHOTO MTPAaBOYMHY 3 BJIACHO1 1HIIIATUBH.

3a HacliIKaMH PO3TJIsAY 3asBU MPO CKACyBaHHS PILICHHS TPETEHCHKOTO CyIy
KOMIETEHTHUN CyJ Ma€ MpaBO MOCTAaHOBUTH YXBaly MpPO BIJIMOBY Y 3a/J0BOJICHHI
3asBM 1 3aJIMILEHHS PIIIEHHS TPETEUCHKOro cyy 6e3 3MiH a00 MOCTaHOBUTH yXBajly
npo NOBHE ab0 YacCTKOBE CKacCyBaHHS pIlIeHHsS TpeTeicbkoro cyay. Ilpu mpomy

yXBaJla Ma€ MICTUTU y coOl BIJOMOCTI MPO PIIIEHHS TPETEUCHhKOro Ccyay, IIO0
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OCKapXY€ThCs, MICIE HOro MPUIHATTS; HalMEHYBaHHS 1 CKJIaJ TPETEUCHKOro Cyay,
M0 TMPUNAHSAB pIIICHHS, $KE OCKapXKyeTbes; 1M’s (HallMeHyBaHHS) CTOPIH
TPETEHCHKOr0 CHOpYy; BKa3iBKYy IMPO CKACYBAaHHS PIIICHHS TPETEHCHKOTO CYIy
MOBHICTIO 200 YaCTKOBO YU PO BIIMOBY B 33JI0BOJICHHI BUMOT 3asBHUKA MOBHICTIO
abo uyactkoBo. He 3Bakaoun Ha Ha3By TakKOIro IMPOIECYabHOTO JTOKYMEHTY,
KOJIEKCOM BCTAaHOBJICHO, IO JaHl YXBaJdd I[IOCTAaHOBJISIIOTHCA 32 MpPaBHIIAMH,
BcraHoBineHuMu LIIK Ykpainu nns yxBanenus pimenss (crt. 389-6 LIIK Ykpainn)
Ta MOXYTh OYyTH OCKap>K€HI B 3arajlbHOMy TMOpSAIKY, HependadyeHoMy JUis
OCKap>KEHHsI PILIEHHS Cy/ly HNEepPIIOi THCTaHII].

Bukirounuil nepenik MiJcTaB Jyisl CKaCyBaHHS PILIEHHS TPETEHCHKOTO CYIy
3akpimiaeHo y cT. 389-5 LIIK Vkpaiau Ta ct. 51 3akony Ykpainu «IIpo Tpereiichki
CyIl» 1 pO3MIMPIOBAIBHOMY TIIYMau€HHIO He miisrae. J{o Takux mijcTaB BiIHECEHO:
1) cipaBa, B SKiii TPUUHATO PIMICHHS TPETEHCHKOTO CyAy, HE MiaBigoM4a
TPETEUChKOMY CyJly BIJIMOBIAHO JIO 3aKOHYy; 2) PpIIIEHHS TPETEHCHKOro Cyay
OPUMHATO y CIOpi, HE MepeadadyeHOMy TPETEUChKOI yrojaoio, ado UM PILIEHHSIM
BUPIIIEH] TUTAHHS, SKI BUXOJATh 32 MEXKI TPETEHChKOI yroau. SKIo pilieHHsSM
TPETEHCHKOTO Cyy BUPIIICHI MUTaHHS, SIK1 BUXOJIATh 32 MEKI TPETEHChKOI YToJiv, TO
CKacOBaHO MO)Ke OyTH JIHIIEe Ty YAaCTHHY PIIICHHS, IO CTOCYEThCA IMHUTaHb, SIKI
BUXOJATh 3a MEXI TpeTeuchbkoi yronau; 3) TpeTerchbKy Yrojay BHU3HAHO CYIOM
HEJINCHOO; 4) CKJIaJ TPETEUChKOro Cyay, sSIKUM MPUUHSTO PIIIEHHS, HE BIJIIOBIJIAB
BUMOTaM 3aKOHY; D) TpeTeWChKHUU CyJ BHPINIMB MUTAHHS PO TpaBa i 00OB’SI3KH
oci0, siKi He Opaiu y4acTi y CIpasi.

3 ogHOTO OOKY, TaKWMW MiAX1J O BCTAHOBJIEHHS IIJICTAB CKaCyBaHHS PIIICHHS
TPETEHCHKOr0 Cyqy BUKIIOYHO Ha MiAcTaBl (pOopManbHOI HEBIAMOBIIHOCTI HOpMaM
3aKOHOJIABCTBA MPO TPETEUCHKUNM PO3MJISA, CIPHSE YTBEPIKEHHIO TPETEHUCHKOTO
pIIIEHHS SIK OCTaTOYHOTO Ta HECIPOCTOBHOIO, IO BIAIOBIIA€ MPUPOJII 1 3aBAaHHSIM
TpeTeiickkoro cyay gk crnoco0y ABC Ta IiIkoM BiJMOBIJA€ CBITOBIM MPAaKTHIII.
OpHak 9MCIEHHI 370BXKHUBAHHS 1] 9aCc TPETEHCHKOTO PO3TIIALY 3MYIIYIOTh ITIyKaTH
HOBI IIUISIXU JUTSI 37{IACHEHHS O1IBII SIKICHOTO KOHTPOJIIO HAT ISITbHICTh TPETEHCHKUX
cyaiB. TakuM JTi€BUM MEXaHI3MOM BIOCKOHAJICHHS KOHTPOJIIO HaJ 3aTAIbHUM CTAaHOM

3aKOHHOCTI BUHECEHHSI PIllIEHb TPETEHCHKUMHU CYJaMH CTajo O JOTOBHEHHS TaHOTO
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NepesiKy MiJICTaB JJIsl CKaCyBaHHs PIIICHHS TPETEUCHKOTO CyIy MOJIOKEHHSM, sIKe O
TO3BOJIIJIO  CYAy CKacyBaTH pIIICHHS TPETEHCHKOrO0 Cyay Ha  IiJICTaBi
HEBIJIMOBITHOCTI PIIIEHHS TPETEHCHKOTO CyIy YMHHOMY 3aKOHOAABCTBY, B TOMY
YUCJI1 HEBIJMOBIIHOCTI PILIEHHS] TPETEUCHKOTO CyAy BUMOTaM, NepeadadeHux cT. 46
3akony Ykpainu «IIpo TpeTeichbKi cyam» (CTOCYEThCS BUMOT 11010 (GOPMH Ta 3MICTY
TPETEHCHKOTO PIIIEHHS), JUI 4Oro HEOOXITHUM € JIOMOBHEHHS TEpeNiKy IIiJICTaB
CKacyBaHHS pillIeHHS TpeTerchkoro cyay (4. 2 cr. 389-5 HIIK Ykpainu Ta u. 3 cT. 51
3akony Ykpainu «IIpo TpeTedchbKi Cynn») MyHKTOM 6 Takoro 3MmicTy: «6) piuenns
mpemetcbKo20 cy0y Cynepeyums YUHHOMY 3aKOH00A8cmey YKpainu, ¢ momy ducii
wooo opmu ma 3micmy piuleHHs mpemelcvkozo cyoy, nepedbadenux cmammero 46
3axony Ykpainu “IIpo mpemeticoki cyou ™.

BxkaziBka okpemMo Ha MOKJIMBICTh CKAaCyBaHHS PIIICHHS TPETEHCHKOTO CYIy 3
NIJCTaB HEBIANOBIAHOCTI CT. 46 3akoHy Ykpainu «IIpo Tperelcbki cyau» 3MYCHUTb
TPETEHChKUI CyJ OUIBII CYMJIIHHO CTaBUTHUCA JI0 CBOiX OOOB’SI3KIB IIOJIO
opopmieHHst pimeHHs. OgHak OUIBII BAXKIWBUM MPAKTUYHUM HACIIAKOM OyJe
YCYHEHHSI 3JIOBXKHBaHb, M0 JOMYCKAIOThCS HE TUIBKM TiJ 4Yac BUHECEHHS
TPETEHCHKOTO PIIICHHS, a i MMiJl YaC MOro OCKap)KeHHS: OyAb-sIKUW Jep:KaBHUM CYII,
OTPUMABIIIY 3asBY MPO CKACYBAHHS PIIIEHHS TPETEUCHKOTO CyJy, K€ HE BIAMOBIIa€
xoya O BHUMOraM 3aKOHy Ioj0 3Micty Ta (opmu, Oyae 3000B’s3aHUNA HOTO
CKacyBaTH.

OpHak pileHHs] TPETEHCHKOTO CyAy HE 3aBXK/IM CKaCOBYETHCA 3a PE3yJIbTaTaMu
NPOBA/DKCHHS 3 OCKAp)KEHHS pIllIeHHS TPETEHChKOTro Cyay: BUMOTra IIOJAO
CKacyBaHHS pIllICHHS TPETEHCHKOTO CyIy MOXe OyTH 3asBlieHa OJHOYACHO 3
MO30BHOIK0 BHMOTOIO II0JI0 BU3HAHHS HeAilCHOIO Tpereichkoi yroau. Cyn,
3aJI0BOJIBHSIIOYM BHUMOTY TMPO BHU3HAHHS TPETEUCHKOT YroaW HEMIMCHO, SIKIIO
MIJICTABU Il HIKYEMHOCTI MPABOYMHY MIATBEPIAATHCS, 3HOBY K TaKd B CHIIY Y. 5
ct. 216 LK Ykpainnm Moxe 3acTocyBaTh HACHIAKA HEIIHCHOCTI HIKYEMHOTO
MPaBOYMHY 3 BJIACHOI 1HINIATUBHM: TaKWi HACHIIOK mependadeHo crT.51 3akony
VYkpainu «lIpo Tperelicbki cyau» (CKkacyBaHHS PILLIEHHS TPETEUCHKOIO Cydy Y pasi

BU3HAHHA KOMIIETEHTHUM CYyJIOM TPETEHCHKOI yroiu HeaiicHoro). Taky mpakTuky
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BHM3HAHO MPABOMIPHOIO 1 B y3arajJlbHeHI NPAaKTHKU 3aCTOCYBaHHS CyAaMH 3aKOHY
VYxpaian «IIpo Tpereiicbki cynm» [136, c. 36].

CkacyBaHHS CyIOM pILIEHHSI TPETEHCHKOIO Cyly HE M030aBIisie CTOPOHM TpaBa
MOBTOPHO 3BEPHYTUCA N0 TPETEHCHKOIO CyIy, KpiM BHUMAJKIB, MepeadaueHnx
3aKOHOM. B cBOI0 yepry, ckacyBaHHsS TPETEHCHKOTO PILIEHHS HE € MiJCTaBOIO IS
MOJAJIBIIOTO MEpPEerisiy 1HIIOro PIIEHHS JEPXKABHOTO CyIy 3a HOBOBHUSIBICHUMU
oOcTaBMHAaMHM, HaBITh SIKIIO TaKe CYJOBE PIIICHHS OyJI0 OOIPYHTOBAaHO CKaCOBaHUM
PIIICHHSM TPETEHChKOTO cyay (ToOTO BOHO OYJI0 MiACTaBOIO JJIsi YXBAJICHHS TaKOTO
CyJIOBOTO pilIeHHs) ab0 CyJl BUXOJAMB 13 HHOTO, XO4Ua MPSIMO W HE IMOCUJIABCS HA
TpeTeHChKe PIIICHHS Ha MiJTBEP>KCHHS HAsIBHOCTI BKa3aHUX OOCTAaBHUH, II0 TaKOX
MIJITBEP/KYEThCA  Mo3ulli€ro, BukiageHid y IlocranoBi Ilnenymy Buioro
CHE1aTI30BaHOI0 CyAy YKpaiHM 3 PO3IJIsAAy LMBUIBHUX 1 KpUMIHAIBHUX crpaB Ned
Bin 30 Oepesnss 2012 poky «IIpo 3acTocyBaHHS LMBIIBHOTO HPOLECYATBHOIO
3aKOHOJIJAaBCTBA TP TEPEryisifi CyAOBHX pIllIEeHb Yy 3B’S3Ky 3 HOBOBHSIBICHUMU
obctaBuHamuy [144, c. 17].

Takum 4YWHOM, MPaBO OCKApKEHHS PIIMICHHS TPETEUCHKOTO Cyay — Iie
BcTaHOBJeHA [[MBUIBHUM TpoIeCyalbHUM KOAEKCOM YKpaiHu Ta 3aKOHOM YKpaiHu
«IIpo TpeTelchKi Cyim» MOKIIMBICTh CTOPIH, TPETIX 0OC10, a TaKOXK 0C10, K1 HEe Opanu
y4acTi y CIpaBi, y pasi AKIIO TPETEUCHKUHN CyJ| BUPIIIMB MMUTAHHS MPO iX MpaBa i
00OB’SI3KM, 3BEPHYTHUCS 3 MepeadaueHHX 3aKOHOM MIACTaB JI0 KOMIIETEHTHOTO

JIEP>KaBHOTO CY/y 3 BAMOT'OIO IPO CKaCyBaHHS PIILIEHHS TPETEUCHKOTO CYLy.

3.3. 36epnennsn piuienb mpemencvKux cyoié 00 RPUMYCOB020

6UKOHAHHA

BukoHaHHS! pilIEeHHSI TPETEHCHKOTO Cyay, K 1 PIIIEHHS JEPKABHOTO CYIy, €
KIHIICBOIO CTAJI€I0 3aXHCTY TpaB, CBOOOJ Ta 3aKOHHUX IHTEPECIB MO3MBaya, SKHMA
3BEpPTaBCs 10 TPETEUCHKOIO CyAy, OCKIJIbKU 1HTEpEC Mo3uBavya CIPSIMOBYEThCS HE Ha
cam (paKT BUHECEHHSI PIIICHHS TPETEUCHKUM CYIOM, a Ha HOTO peayibHe BUKOHAHHS B
noxaneiiomy. Crarreto 55 3akony Ykpainu «IIpo Tpereichki Cyau» BCTaHOBIIEHO,
0 pIMIEHHS TPETEUChKOTO CyAy BHUKOHYIOTHCA 3000B’S3aHOI0 CTOPOHOIO

TO0OpOBIIFHO, B TOPSAKY Ta CTPOKH, IO BCTAHOBJECHI B pilieHHI. BpaxoByroun
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TOOpOBUIBHI JTOTOBIPHI 3acafdl 3aly4yeHHS TPETEUCHhKOro CyAy [0 BHUPIIICHHA
UBLIHHO-TIPABOBOTO CIOPY, MOXJIMBO NPUITYCTHTH, IO 32 TAKUX yYMOB CTOPOHHU
MOBUHHI Oy O JOOpPOBUIBHO BHUKOHATH PIIICHHS OpraHy, SIKOMY BOHH JOPYYHIIH
BUpIIEHHST crniopy. | aificHo, sk OyJio BKa3aHO, Ha TOIMEPEIHIX eTanax PO3BUTKY
TPETEHCHKOrO pO3MIISly HE ICHYBajo OyAb-SKUX JEp>KaBHUX TrapaHTId 00
3a0€3MeUeHHs] MPUMYCOBOTO BUKOHAHHS pIlIEHHA apOiTpa, OJHAK 3JIOBXKHUBAHHS
JIOBIPOIO 1HIIOI CTOPOHM 3 METOI0 BUBEICHHS CIOpPY 3 KOMIIETEHIi JIepKaBHUX
IOPUCIUKIIIMHUX OpraHiB, B TOMY 4YHCIl 1 Cydy, Ta TMOJAJBIIOIO0 YMHUCHOTO
HEBUKOHAHHS BHUHECEHOIO pIMIEHHS, 3MYCHJIO TIEPEOCMUCIUTH HEOOXIJIHICTh
3a0e3MeYeHHs IeP:KaBOI0 MPUMYCOBOTO BUKOHAHHS TPETEHCHKOTO PIllICHHS.

OTxe MOXHa BH3HAUUTH JBI OCHOBHI (OpPMH BUKOHAHHS PpIIICHHS
TPETEUCHKOTO  Cyay: JAOOpOBiIIbHE BHKOHAaHHS Ta mpumycoBe. llopsmok
NOOpOBUIBHOTO BHUKOHAHHS PIIIEHHS TPETEMChKOIO CyAy 3aKOHOAABCTBOM HE
BPETYJIbOBAHO, OJHAK TaKa BiJICYTHICTb HOPMATUBHOI'O PETYJIOBAaHHS HE CBIIYUTH
PO HASIBHICTBH MPOTAJIMH Y 3aKOHOJIABCTBI, a AKpa3 J03BOJISIE CTOPOHAM HaWOLIbII
IOBHO CKOPHMCTaTUCSl IEpeBaraMu aJbTEPHATUBHOIO BUPIIICHHS CIOPIB. 3 aHaNli3y
MIPUIIMCIB 3aKOHOJABCTBA MOJKJIMBO JIMIIE 3a3HAYWTH, IO JTOOPOBIILHE BHKOHAHHS
He noTpeOye BUMHEHHS YYaCHUKaMH TPETEHChKOTO O3y OyAb-sSIKUX JOJATKOBUX
T, OKpiM diii Ha Oe3mocepeqHe WOTO BUKOHAHHS (HANMPUKIAT, HE MOTPEOYyeThCA
3BEpHEHHS /10 OyIb-SKOTO OpPraHy YW JEP>KaBHOTO CYIy AJIsS MiATBEP/DKCHHS CHIIA
TPETEUCHKOTO pIlIEHHS Ta WOTO BH3HAHHS, HAMpPAaBIEHHS JUCTA-TPOTO3HIIIT
3000B’s13aHIM CTOPOHI 3 BUMOTOI0 BHUKOHAHHS TPETEHCHKOrO PIIIEHHS TOIIO).
[Topsinok Ta cTpOK BUKOHAHHS MOXYTh OyTH 3a3Hay€Hl y TPETEHChKOMY pillIEHHI, a
SIKIIIO CTPOK HE BKa3aHWU — PIIICHHS MiJIATa€ HETaitTHOMY BUKOHAHHIO.

OcobnuBicTio Pernamenty Tpeteiicbkoro cyny npu YMK MTII € te, mo Hum
nepea0avyeHo MOKIIUBICTh BIICTPOUYKH ab0 PO3CTPOYKM BUKOHAHHS PIIICHHS, 3MiHA
croco0y Ta MOpsAKY HOro BUKOHAHHS 3a MOTHBOBAHOIO 3asBOI0 CTOPOHHU Y BHUIAJIKY
HAsBHOCTI OOCTaBWH, IO YCKJIATHIOIOTh BHUKOHAHHS pIlIeHHS abo poOsaTh
BUKOHaHHS HemoxumBUM. Ckian cynqy, IO NpuUiMaB pIlIEHHS, pO3IIIALAE 1€
MUTaHHSA y CYJOBOMY 3aciflaHHI 3 BHKJIMKOM CTOpiH Tpotsrom 20 AHIB Bim JTHS

NOPYIIEHHS MPOBA/HKEHHS 32 3agBOI0 MPO BIACTPOUKY ab0 PO3CTPOUYKY BUKOHAHHS
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pillIeHHs, 3MIHY MOPSAAKY Ta crnocoOy BHUKOHAHHS Ta 3a HACHIJIKAMH PO3TIILY
BKAa3aHOI 3asBH BUHOCHUTH PIMICHHS. SKIIO ) 3asiBy HEMOXJIHBO PO3TISHYTH THUM
CKJIaJIOM CyAy, KWW MPUUHSB PIIIICHHS 10 CIIpaBi, a00 y pa3l HaIXOXKCHHS I11€1 3aBU
B CTPOK, 1[0 MEPEBUIIYE IIICTh MICSAIIIB 3 JHS BUHECEHHS PIIICHHS I10 CIIpaBi, 3asBa
PO3MIISIIAETECA OJTHOOCOOOBO CYJJICIO, SIKUM MPU3HAYAETHCS TOJIOBOIO TPETEUCHKOTO
Cyly B yXBaJi MNpO MNPUUHATTA 1O pO3MISAy 3asiBU Takoro poay. OJHaK Takxi
noBHOBaxkeHHs1 Tpeteiickkoro cyny npu YMK MTII craBnsate Ti & NUTaHHA, SIKI
Hapaszl He BHUpIIIEHI Ha 3aKOHOJABUOMY piBHI, IO 1 BKa3aHl paHille BITHOCHO
NEPErIsiy PIIICHHS TPETEHCHKOTO CyAy 32 HOBOBHSIBICHHMH OOCTaBHHAMU: OO
MOXJIMBOCTI 3MIHM TPETEUCHLKUM CYJOM BJACHOIO pIIICHHS, CTaTyCy MEPBICHOTO
pIIEHHS Ta PIMIEHHS SKAM BUPIIIEHO MUTAaHHSA IPO BIACTPOUYKY ab0 pO3CTPOUKY
BUKOHAHHS PILIEHHS, 3MIHY MOPSIKY Ta CIOCOO0Y BUKOHAHHSA, @ HaWTOJIOBHIIIE — Jiid
KOMIETEHTHOTO CyAy y MPOBA/PKCHHAX IIOJ0 CKAaCyBaHHS PIlICHHS TPETEHCHKOTO
CyJly 4M III0JI0 BHja4l BUKOHABUOT'O JIUCTA HA MOr0 MPUMYCOBE BUKOHAHHS, OCKIJIBKU
JEp)KaBHUM CyJ, Ha BIAMIHY BIJ] TPETEHCHKOT0, [li€ BUKJIIOYHO B MOPSAKY,
nependaueHomy LK Ykpainu, a ToMy nepBicHe TpeTeiChbKe PIIIEHHS 3 TOUYKH 30Dy
JIEp’KaBHOTO Cyny Oyje 3aKOHHUM a)K JI0 MOMEHTY MOTO CKaCyBaHHS KOMITIETEHTHUM
CyJIOM, a pIIICHHS, yXBajeHe Ii3HIIIe — HIKYEMHHUM, OCKUIBKH 3aKOHOM HE
nepea0ayeHo MOMIJIMBOCTI MOHOBJICHHSI MTOBHOBAXEHb TPETEUCHKOTO CYNy Y TaKHX
BUITAIKAX.

[Topsimok 3BepHEHHS PillIEeHHS TPETEHCHKOTO CYy IPHUMYCOBOTO BUKOHAHHS Ta
Horo BHKOHaHHS BperyiaboBanuii ['maBoro 2 Poznimy VII-1  HIIK Ykpainuy,
Pozninom VII 3akony Ykpainu «IIpo tpereiichki cynu» Ta 3akoHoM Ykpainu «IIpo
BUKOHABYE MPOBAKEHH». OCKUIbKHU PIIIEHHS TPETEUCHKOI0 Cyy came 1o cobi He €
BUKOHABYHMM JIOKYMEHTOM, 0C00a, Ha KOPUCTh SKOi YXBaJCHO TPETEHChKE PIlICHHS,
MOBUHHA JICTITUMYBATH HOTO Y BCTAHOBJICHOMY MOPSIKY, /ISl YOTO MPOTATOM TPHOX
POKIB 3 JTHSI IPUIHATTS PIIIEHHS TOJA€ IO MICIIEBOTO CYIy 3a MICIIEM TPETEHCHKOTO
pO3IIIAy 3asBy PO BHJIAYy BUKOHABUOTO JIUCTA MPO MPUMYCOBE BUKOHAHHS
pIIICHHST TPETEHUCHKOTO CyAy. 3asBHUK Ma€ TPaBO KIOMOTATH MPO TMOHOBJICHHS
CTPOKY TOJaHHS 3asBU, SIKIIO BiH OyB MPOMYIIEHWNA 3 MOBAKHUX MPUYHH, a CyI, 3

ypaxyBaHHSAM OOCTaBHH CIpaBM 1 KEPYIOYHUCh BIACHUMH MIPKYBAaHHSIMH, MOXE
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BU3HATH TPUYUHU TMPOIYCKY CTPOKY MOBAXHUMHU Ta TIOHOBUTH CTPOK Ha TOJAHHS
3asBH, B 1HIIOMY  BHUMAJKY CYJ IMOCTaHOBIISIE YXBaJly MPO 3aUIICHHS 3asBH 0€3
po3risiay.

Ak 1 B MONEpeIHbOMY PO3TJISHYTOMY IPOBAJKEHHI, 0CO0y, sKa 1HIIIIOE
BUJIa4y BUKOHABUOI'O JIOKYMEHTA, MPOMOHYETHCS IMEHYBATH 3asBHUKOM, a 0CO0Y, Ha
Ky PIIICHHSIM TpPETeUChKOTO CyAYy TMOKIAJEeHO BHUKOHAHHS IEBHOTO OOOB’S3KY,
MIPOTIOHY€EThCsT HazuBaTH OopkHukoM [181, c. 88]. Ilpu mnpomy JOriyHO, IO
3asiBHUKOM MOXke OyTH Jvie oco0a, Ha KOPUCTh $IKOi BHHECEHO TpeTechKke
pileHHs, To00T0 abo mo3uBay, ad0 BIAMOBIAAY, 3YCTPIYHUN I1030B SIKOTO OYJIO0
3a2JI0BOJICHO TPETEHCHKUM CYJOM, a y pa3l ydacTi TPEThOi 0COOU 13 CaMOCTIHHUMHU
BUMOTaMH (SIKILIO 1€ TepeI0ayeHO PerjaMEeHTOM UM YTOJI0I0 CTOPIH) — 1 Taka TPeTs
0co0a, Ha KOPUCTh K01 BUHECEHO PIIICHHS.

Sk BKe 3a3HaUANIOCs, PIIICHHS TPETEUCHKOro CyAy HaOupae 3aKOHHOI CUJIUA Ta
MiJyisirae HeralHOMY BHUKOHAHHIO 3 MOMEHTY IPOTOJIONICHHS, SKIINO I1HIIUNA CTPOK
BUKOHAHHS OKPEMO HE 3acTepekeHHil y camomy pimieHHi. [Ipu 1mipomy, 4YuHHUM
3aKOHOJIJABCTBOM YKpaiHW HE BCTAHOBJIEHO CTPOKY, MPOTITOM SIKOTO BiAMOBigay
MO>K€ BUKOHATH PIIICHHS JOOPOBIIHHO, Yepe3 M0 0c00a, Ha KOPUCTh SIKOT BUHECEHE
pilieHHsi, He OOMEXeHa B TIpaBl BUMaraTd HETalHOTO BUKOHAHHSA, Ta Opaszy
HILIIOBATA TPOILIEAYPY OJEpPKAHHS BHUKOHABYOTO JOKYMEHTY y KOMIIETEHTHOMY
JIEP>KaBHOMY CY/il, B IOPSAKY, Iepea0aueHOMY 3aKOHOAaBCTBOM.

BusHaueHHs1 KOMIETEHTHOTO CyAy (MICIEBUM CyJ 3arajibHO1 FOPUCAUKINT YU
rOCIoAapChbKUi) 3A1MCHIOETbCA AHAJIOTIYHO MOPSIKY 3BEPHEHHS 3 3asBOIO0 PO
OCKap>KEeHHsI PIIIEHHSI TPETEHChKOrO CyAYy B 3aJIEKHOCTI BIJl XapaKTepy CHOpY IO
OyB PO3MISIHYTUN TPETEUCHKUM CYJOM, aHAJOTI4YHI BUMOTHU 1 HIOAO0 TEPUTOPIATBbHOI
M1JICYTHOCTI — 3@ MICIIEM PO3TJISY CIIPABU TPETEHCHKUM CYIOM.

3asBa Mpo BHJAYy BUKOHABUOTO JINCTA HA NMPUMYCOBE BHUKOHAHHS DIIICHHS
TPETEHCHKOTO CyIy TIOIA€ThCA Y MUCHhMOBIN (hopmi 1 Mae OyTu TignucaHa oco0oro, Ha
KOPUCTh AKOI TPHUHHATO PIMICHHS TPETEUCHKOTO CyAy, YW ii MPEACTaBHUKOM Ta
MICTUTH: 1) HaillMeHyBaHHS Cyny, 10 SIKOTO MOJAEThCS 3asBa; 2) HaMEHyBaHHS 1
CKJaJ TPETEHCHKOTO Cyny, KM MpPUNHSB pILIEHHS, 32 SKUM Ma€ OyTH BHIAHUUN

BUKOHABYMM JUCT; 3) iM’s (HallMeHyBaHHS) YYaCHUKIB TPETEHCHKOTO PO3IIIANY, iX
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Micie mnpokuBaHHsS (mepeOyBaHHS) YW MICHE3HAXO/DKeHHA; 4) ngata 1 Micie
OPUMHATTSA PIMIEHHS TPETEHChKUM CyaoM; S5) Jara OTpPUMaHHS pIIICHHS
TPETEHCHKOro Cyay 0co0010, sika 3BEpHyJacs 13 3asBOI0; 6) BUMoOra 3asBHUKA IPO
BUJIa4y BUKOHABYOTI'O JIMCTA HA IPUMYCOBE BUKOHAHHS PIIIEHHS TPETEUCHKOTO CYAY;
7) 1O0IaTKOBO MOXKYTh OYTH 3a3HaueHI 1HIII B1JIOMOCTI, SIKIIIO BOHU MalOTh 3HAUCHHS
JUIS PO3TIISIAyY I1l€l 3asBM (HOMEpU 3ac00iB 3B’S3KYy, (pakciB, agpeca eIEeKTPOHHOT
MOIITH CTOPIH Ta TPETEHUCHKOTO Cy1y TOIIO).

Jlo 3asBM Ipo BUAA4y BUKOHABYOTO JIMCTA HA IPUMYCOBE BUKOHAHHS PIIIICHHS
TPETEUCHKOTO CYy JOAAOThbCs: 1) OpUriHaJ pIlIeHHS TPETEHCHKOTO Cyay abo
HaJCKHUM YHWHOM 3aBlpeHa Moro komis (KOmisg pIMIEHHS MOCTIHHO IF0Y0ro
TPETEHCHKOIO CYZy 3aBIPSIETHCS TOJOBOKO MOCTIHHO AII0YOr0 TPETEMCHKOTO CyAdy, a
KOIiS PIMIEHHS TPETEHChKOro Cyay s BHPIIIEHHS KOHKPETHOTO CIOpY —
HOTapiajabHO); 2) OpUTiHAJN TPETEHChKOI yroau ab0 HaJEKHUM YHMHOM 3aBipeHa ii
KOITisl; 3) TOKYMEHT, IO MATBEP/KYE CIUIATY CyJI0BOro 300py (110 BIATOBIIHO 10
3akony VYkpainum «lIpo cynmoBuii 30ip» craHoButh 0,5 po3mipy MiHIMAJIBHOI
3apo0ITHOI IJIATH 3a TOJIAaHHS TaKol 3asiBU IOPUIUYHOIO 0CO00I0 a0 (h13MYHOIO
ocoboro-ianpuemMiieM ta 0,2 po3mipy MiHIMaIbHOI 3apo0iTHOT TIATH — (HI3UYHOIO
0c00010); 4) KorIii 3asBU NP0 BUFa4y BUKOHABUOTO JINCTA HA MMPUMYCOBE BUKOHAHHS
pIllICHHS TPETEHCHKOTO0 CyAy BIAMOBIAHO JO KIJIBKOCTI YYacHUKIB CYJOBOTO
po3riIAny; 5) MOBIPEHICTh a00 1HIIMKA JTOKYMEHT, IO MiJATBEPKY€E MOBHOBAKEHHS
0CcO0M Ha MIAIIMCAaHHS 3a9BH.

Sxmo x 3asgBa MPO BHAaYy BUKOHABYOTO JIMCTA HA NMPUMYCOBE BHKOHAHHS
pilIEHHs TPETEeHCHKOro Cyay IMojaaHa 0e3 JOoAepX aHHS BHUMOT IIOAO 3MICTy Ta
JTOJaHUX JIOKYMEHTIB, Taka 3asBa TMOBEPTa€ThCsd o0co0i, sAKka 1i mojaia, YU
3aMIIAEThCS  0€3 pyxXy B 3aralbHOMY TOPS/IKY, BCTaHOBJIEHOMY cT. 121
IIK Ykpainu. B cBoio depry, yxBaja Npo TOBEPHEHHS 3asiBU IIOJ0 BHAAUl
BUKOHABYOTO JIMCTAa HA MPUMYCOBE BHUKOHAHHS DIMICHHS TPETEHCHKOTO CYAy MOXKE
OyTH OCKap:KeHa B alessIiiHOMY Ta KacaliifHOMY MOPSJIKY Ha 3arajbHUX I1JCTaBax.

OmHak HEpIOKO CyAM MepIIoi 1HCTAHIi MAJal0Th 3a3HAYCHI HOPMHU IIOJI0
3MICTY Ta JOJIaHUX JOKYMEHTIB PO3IIMPIOBAIILHOMY TIYMAau€HHIO, 30KpeMa I070

dbopmu 1 3MICTYy 3asBU TaKOro poay. HemooauHoki BUNaAKU, KOJIU CYJIU MOBEPTAIOTh
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3aBM Ha NPUMYCOBE BHUKOHAHHS PIIIECHHS TPETEMCHKOTO Cyay 3asBHUKOBI 3 THX
MIJCTaB, MO 3asBHUKOM HE OyJI0 Ha/JlaHO JOKYMEHTA, KU 3aCBiIUye, MO0 CTOPOHH,
CTOCOBHO SIKMX ITOCTAHOBJICHO PIIICHHS CYIy 1 SIKI HE OpaJii ydacTi B CYJOBOMY
nporieci, OyJu HaJICKHUM YHHOM ITOBIAOMIICHI IIPO Yac Ta MICIIE PO3TJIALY CIIPaBH,
JIOKyMEHTA, 1110 BU3HAYA€, B SIKIM YAaCTHUHI YU 3 SIKOTO 4Yacy pILIEHHS CYyAy MiJJIsrae
BUKOHAHHIO, JOKa31B I110J0 HEBUKOHAHHS BIAMOBIIa4eM PIIIEHHS TPETEHUCHKOTO Cyay
B J0OpPOBUIBHOMY TOpSJAKY Ta/abo BIIMOBH OOp)KHMKA BHUKOHATH PIIIESHHS
TpeTeiichkoro cyay (Hampukiana, YxBana [[HinpoBcekoro paiionHoro cyay M. Kuesa
Big 11 yumHs 2013 poky y crpasi Ne22-13148/2013 [193]); BiACYTHOCTI CBimoITBa
PO JCP’KaBHY PEECTPAIliIO0 IOPUIUYHOT 0COOH, IIPU K1 CTBOPEHO TPETEUCHKUM CY/I,
CBIJOLITBA MPO PEECTPALI0 CaMOT0 MOCTIMHO AI0YOro TPETEHCHKOro Cyay, KOmii
CTaTyTy Ta AOBIAKK 3 €IIMHOTO JEPXKABHOTO PEECTPY MIAMPUEMCTB Ta OpraHizamii
VYkpainu 3asBHuKa (YxBana JHIDpOBCbKOro paiioHHOro cyny M. Kuesa Bin 11 numns
2013 poky y cmpaBi Ne755/16603/13-11 [197]); BiACYTHOCTI JHCTa-MPOIO3HMIIII,
aZipecoBaHOI0 OOPIKHUKY, PO JOOPOBUILHE BUKOHAHHS PIILIEHHS TPETEUCHKOIO Cyly
(YxBana [{ainmpoBchkoro paitonHoro cyay M. Kuesa Bim 13 Bepecust 2013 poky y
cripaBi Ne755/20908/13-11 [198]).

3aKOHO/aBUO BHM3HAUYEHUU CTPOK CYIOBOIO PO3MIISYy 3asiBU IMPO BUIAUY
BUKOHABYOTO JIUCTA Ha NPUMYCOBE BHUKOHAHHS PILICHHS TPETEHCHKOro Cyay —
I’ SITHAIIATG JHIB 3 JHS HAIXOUKCHHS 3asBU JI0 CYAy, SKIIO X 32 KJIOMOTaHHSIM
OJIHIET 13 CTOPIH CYJ] BUTPEOOBYE CIPaBy 3 MOCTINHHO JIIF0YOTO TPETEUCHKOrO Cyy, B
SKOMY BOHA 30€pIraeTbcsi, CTPOK PO3TIISAY MPOAOBKYETHCS A0 OJHOTO MICSIIS.

CytreBoto BiamiaHicTh cT. 389-9 LIIIK Ykpainu Big cT. 56 3akoHy Ykpainu
«IIpo Tperteiicbki cynu» € Te, mo LuBUIBHMI TpolecyanbHUN KOJIEKC YKpaiHu
CTaBUTh BUTPEOYBAHHS TPETEHCHKOT CITPABU B 3AJICIKHICTD BiJI HASIBHOCTI KJIOTIOTAHHS
CTOPOHHU TOJI SIK 3raJjJaHUM 3aKOHOM BCTaHOBJICHO OOOB’SI30K Cyay 3JIHCHUTH TakKe
BUTPEOYBaHHS, 110 BOAYAETHCS OUIBII MPaBUIBHUM: K 1 JJIS MPOBAHKCHHS OO
OCKapXXEHHSI pIIIEHb TPETEHChKUX CyaAiB, caiag  3akpinutd  y LuBiisHOMY
MPOIIECYaTbHOMY KOJEKCl YKpaiHu O0O0OB’S3KOBICTh BUTPEOYBaHHS TPETEHCHKOI

CIIpaBHU.



188

Sk BUIUIMBAE 3 MOJIOKEHb 3akoHy Ykpainu «IIpo tpereiichki cymam» (cT. 56)
HiCHsl PO3TIISAY 3asBH MPO BHJAYy BUKOHABYOTO JIMCTA HAa MPHUMYCOBE BHUKOHAHHS
pILIEHHSI TPETEUCHKOr0 CyAy KOMIIETEHTHUM CYJIOM, Marepiajud BUTpeOyBaHOT
CIPaBH MIUISTAI0Th MOBEPHEHHIO /10 MOCTIMHO MiI0Y0ro TpeTerchbkoro cyny. B Toi
K€ 4Yac 3aKOHOJABCTBO HE MICTUTh NPsIMOI HOPMHU BIAHOCHO MOKJIMBOCTI
BUTpEOYBaHHS MaTepiaiiB TpEeTEeHChKOI cpaBu TpeTeiichkoro cyay ad hoc. 3 ogHoro
00Ky, 116 OOYMOBJIEHO XapaKTepOM [isUIbHOCTI TPETEUCHKOTO CYIy ISl PO3TIISLY
KOHKPETHOTO CIIOPY: BiH CTBOPIOETHCS 3a 1HIIIATUBOIO CTOPIH JIMIIIE JJIT BUPIIICHHS
KOHKPETHOI CTpaBH, a MICHs il poO3risiay NpunuHse cBoe€ icHyBaHHSA. OnHaK 4. 2
cT. 54 3akony VYkpainu «IIpo Tperelchki cyAaw» MICTUTh BKa31BKYy HpO Te, IO
CHpaBH, PO3TIIIHYTI TPETEHCHKUM CYIOM JJi BUPIMIEHHS KOHKPETHOTO CIOpY, 3a
SAKMMH BXXKE€ BUJAHO BUKOHABY1 JIOKYMEHTH, 30€pIraloThCsl y KOMIETEHTHOMY CY/i 3a
MICIIEM BHJa4l BUKOHABUOTO JOKyMEHTa (TOOTO Hazaj a0 TpeTeicbkoro cyay ad hoc
HE TOBEPTAIOTHCS). 3 [BOrO HEMPSIMO BUIUIMBAE, IO KOMIIETEHTHUU CYJI MOXKE
3MIICHIOBATH BUTpPEOYBaHHS MarepiaiiB TPETEMChbKOI CHpaBU 1 BiJl TUMYAcCOBO
CTBOPEHHUX TPETEUCHKUX CYy/iB, a00 K Taki CIIpaBU MOXKYTh OyTH Ha/laHi CTOPOHAMU
TPETEUCHKOTO PO3TIIALY.

3asBa Mpo BHUJAYy BUKOHABUOIO JINCTA HA NMPUMYCOBE BUKOHAHHS PIIICHHS
TPETEHCHKOTO CYIy PO3TIISIAEThCS CYMJICI0 OJHOOCOOOBO B CYJ0BOMY 3acijaHHI 3
BUKJIMKOM CTOpIH, HESIBKAa SIKMX, Y pa3l HAJIEKHOIO MOBIIOMJIEHHS MPO Yac 1 MICLE
PO3TISAY CHpaBU, HE TMEPEIIKOKAE CyIOBOMY pO3risiny 3asBu. [IporecyanbHuM
3aKOHOJABCTBOM TMPU PO3MJISAL JaHOI KaTeropii 3asB He NepeadaueHO BUYMHEHHS
cyanero Oyab-sKUX [Jid 3 MIATOTOBKUA CIpPaBH [0 PO3IIIALY, HAa BIAMIHY BiJ
MIPOBAHKEHHS 1010 OCKAP>KEHHS PIlIEHHS TPETEHCHKOTO CYY.

Sxio o cymy Hamiia 3asBa Mpo BUa4y BUKOHABYOTO JIUCTA HA MPUMYCOBE
BUKOHAHHS PIIIEHHS TPETEHCHKOTO Cy/y, a B MOTO MPOBAKEHHI YU B TIPOBAKEHHI
1HIIOTO CyAy € 3asBa MPO OCKApKEHHs 1 CKacyBaHHS L[bOTO PILIEHHS TPETEHCHKOIO
cyny, cyn Ha miactasi m. 4 4. 1 ct. 201 HIIK Ykpainu 3ynuHsie mpoBaKEeHHS TIO
3asiBl MPO BUJA4y BUKOHABYOTO JINCTA JI0 HAOpaHHS 3aKOHHOI CUJIM YXBAJIOIO CYIY,
SKOIO BIIMOBJICHO B 3aJ0OBOJICHHI 3asBU IMPO CKACYyBaHHS OCKAPKEHOTO PIIICHHS

TPETEUCHKOTO CYHy.
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[uBinpHUM  TpOLECYyaJbHUM  3aKOHOJABCTBOM  YKpaiHM  BHU3HAUCHUU
BUKIIIOYHUHN TEpeNiK MiJICTaB, SKi 3YMOBIIOIOTH BIMOBY y BHJadl BHUKOHABYOTO
JUCTa Ha MPUMYCOBE BUKOHAHHS PIIICHHS TpeTedchkoro cyay. BiH € mmpimuMm 3a
nepeiK MiACTaB Ui CKacyBaHHsS PIIICHHS TPETEUCHKOTO CyJay Ta BKJIIOYAE TakKi
nijacTaBu: 1) Ha JeHb YXBaJieHHs PIIICHHS 3a 3asBOI0 MPO BUIAYy BHUKOHABYOIO
JIUCTa PIIICHHS TPETEUCHKOTO Cyly CKACOBAaHO CYAOM; 2) clpaBa, y SIKid MPUIHATO
pIIIEHHS. TPETEMCHKOro Cyay, HE MIJABIJIOMYa TPETEHCHKOMY CYJy BIAMOBIAHO 10
3aKOHY; 3) TPOIYIIEHO BCTAaHOBJICHUM CTPOK [JIsi 3BEPHEHHS 3a BHJIAYCIO
BUKOHABYOTO JIUCTA, @ IPUYMHU HOTO MPOMYCKY HE BH3HAHI CYJIOM IOBRXHUMU; 4)
pILIEHHS] TPETEUCHKOro Cyay NMPUUHATO Yy CHOpi, HE MependayeHOMY TPETEHChKOIO
yroj0t0, ad0 UM PIIIEHHSAM BUPIIICH] MUTAHHS, K1 BUXOIAThH 332 MEX1 TPETEHChKOI
yroau. SIKmo pilieHHSM TPETEHChKOro Cyay BHUPIIIEHI MUTaHHS, SIKI BUXOIAThH 3a
MEXK1 TPETEeHUChKO1 yroJu, TO CKACOBAaHO MOXKE OYTH JIUIIE Ty YACTUHY PIIICHHS, IO
CTOCY€ThCS TUTaHb, SIKI BUXOJATh 3@ MEX1 TpETeHCchKoi yroau; 5) Tperelcbka yrojaa
BU3HAHA HENINCHOIO; 6) CKJIaJ TPETEHChKOIO Cyay, SKMM HPUWHATO PIIICHHS, HE
BIJIIOBIJIaB BUMOTaM 3aKOHY; 7) PIIIEHHS TPETEHCHKOrOo Cyay MICTHTh CIocoOu
3aXMCTy TpaB Ta OXOPOHIOBAaHUX IHTEPECIB, HE MependadeHi 3aKOHOM; §) MOCTIHHO
JI0YMHA TPETEHChKUH CyJa HE HaJaB Ha BUMOTY Cyay BIAMOBIAHY crpaBy; 9)
TPETEHChKUI Cy/ BHPIIIMB MUTAHHS MPO MpaBa 1 000B’SI3KH 0CI0, K1 HE Opasnu
y4acTi y CIpasi.

CyrniepeunuBo0 TJCTaBOIO [IJIsi BIAMOBHM Yy BHJaul BHKOHABYOrO JIMCTAa Ha
IPUMYCOBE BUKOHAHHS PIIICHHS TPETEUCHKOTO CyIy € Taka MiJcTaBa, K HEHAJaHHS
TPETEUCHKUM CyIOM Ha BHUMOTY KOMIETEHTHOTO CYAYy MarepialiB TpeTerchKoi
cupaBu. ButpeOyBaHHsS MatrepiaiiB TPETEUCHKOI CIpPaBH 3I1MCHIOETHCS YXBaJIOKO
Cyay, fiKa BIANOBIAHO A0 4.2 cT. 13 3akony Ykpainu «IIpo cymoyctpiit 1 craTyc
cynai» Ta cT. 14 LIIK Ykpainu € 000B’13K0BOO JUIsl BCIX OpPTraHiB Jep:KaBHOI BIaIn
1 OpraHiB MICIIEBOTO CAMOBPSIyBaHHs, MIANPUEMCTB, YCTAaHOB, OpraHi3ailii,
MOCAJIOBUX YHM CITy’)KOOBUX 0Ci0 Ta TPOMaJasiH 1 MAJATalOTh BUKOHAHHIO HA BCIU
TepuTopli YKpaiHw, a y BUNAJKaX, BCTAHOBJICHHX MDKHAPOIHUMH JOTOBOPAMH,
3rojga Ha OOOB’SI3KOBICTh SKMX HajaHa BepxoBHoto Pamoro VYkpainum, — 1 3a ii

MeXaMH, a y pa3l HEBUKOHAHHS CYJIOBOTO pILIEHHS 3aCTOCOBYIOTHCS 3axX0]d
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BIJIMOBIIAJTbHOCT1, BCTAHOBJICHOT 3aKOHOM. Y JaHOMY BHITQJIKy JIOTIYHUM 3aXO0J0M
pearyBaHHs Ha Take mopymieHHs O0yino 0 3actocyBanHs cyaoM ct. 211 HIIK Ykpaiau
II0JI0 MOCTAHOBJICHHSI OKPEMHUX YXBaJ: CyJ, BUSBHBIIM IiJl 4ac PO3IJISAY 3asiBU Y
JTAHOMY TIPOBAIPKEHHI MOPYIICHHS 3aKOHY 1 BCTAHOBUBIIYU NMPUYUHU Ta YMOBH, IO
CIPUSUTA BUMHEHHIO MOPYIIEHHS, MOKE TIOCTAHOBUTU OKPEMY YXBajly 1 HallpaBUTH il
BIJIOBIJTHUM 0CcO0aM YW OpraHam JjIsl BXKUTTS 3aXO/IB 100 YCYHEHHS IIUX MPUYUH
Ta YMOB. 3a3Ha4€H1 0COOM Y1 OpPraHH MPOTATOM MICSIS 3 JHS HAAXOIKEHHSI OKpPEMOi
yXBaJM MOBHUHHO TMOBWHHI BXKWUTH BIJMIOBIJIHI 3aXOJ¥ Ta MOBIAOMHUTH IIPO I CYII,
KU BUHIC TaKy yXBally. ¥ 3B’SI3Ky 3 IIUM MIPOIMOHYETHCS BUKIIOUUTH 11. § cT. 389-10
HITK VYkpainu ta 0.8 4.6 cr.56 3akony Ykpainu «IIpo Tpereiicbki cyam» 3
NEepeNiKy IMiACTaB Uil BIAMOBM Yy BHJAAa4l BHKOHABYOIO JIMCTa HA MPHUMYCOBE
BUKOHAHHS PIIMIEHHS TPETEHCHKOTO CYAY, OCKIIBKH 3aXHCT TpaB CTOPOHU
TPETEHCHKOTO PO3TISAY, MIATBEPHKCHUX 3aKOHHUM PIIICHHSIM TPETEHCHKOTO CYIY,
HE MO’KE BCTAaBUTHUCS B 3aJICKHICTh Bl HEHAJEKHOTO BUKOHAHHS YW HEBUKOHAHHS
BUMOI' 3aKOHOJABCTBA OY/b-SKOIO I1HIIOIO OCO0O0I0, B TOMY YHCII 1 TPETEUCHKUM
CYZIOM.

B Toii xxe yac, Takuii, Ha MEPIINI MOTJISII, BCEOXOIUTIOIOUNA TIEpETIK MiACTaB,
Ma€ CYTTEBY MPOTAIMHY y PEryJtoBaHHI, OCKIJIbKA HE MICTUTh Y COOl TOJIOXKECHHS,
ke O TO3BOJIIIO Cy/Iy BIIMOBUTH y BHJaul BUKOHABYOTO JIOKYMEHTA Ha MIJCTaBl
HEBI1JIMOBITHOCTI PIIIEHHS TPETEUCHKOr0 Cyly YAHHOMY 3aKOHOJABCTBY (115 IMiJICTaBa
HE BKa3aHa TaKOX 1 y MEpeNiKy MiACTaB JUIsl CKACYBAaHHS PIIIEHHS TPETEHCHKOro
cyny, Mpo IO BXE€ 3a3Hayajocsl BUIlE). BpaxoByrouu Te, 110 3allikaBjieHa ocola
3BEPTAETHCS O CyAy 3 3asiBOI0, METOI fKOI € B MOJaJbIIOMYy 3a0e3MedeHHs
JIEP’)KaBOI0 TIPUMYCOBOTO BHKOHAHHS TPETEHCHKOTO PIMICHHS, KOMIETCHTHUN CYII
MOBUHEH TEPEKOHATHUCS, IO PINICHHS HEIECPKABHOTO OPTaHy JIHCHO € 3aKOHHHM.
[Ipu 11bOMYy KOMMETEHTHHH Cyl Ma€ OyTH HaAUICHWNW HE PEeBI3IWHUMU (PYHKIISMU
(To6TO0 HE mepersimaTh camy CIpaBy 1 TPETEUChKE pIllIeHHsS, BUHOCHUTH HOBE
pIIlICHHS 4YM 3MIHIOBATH HOTO), a KOHTPOJBHHUMH — 3 MOXKJIMBICTIO BIIMOBUTH Yy
BHJIaul BHUKOHABYOTO JIMCTa 3 MOTHBIB HEBIJAMOBIAHOCTI TPETEHCHKOTO PIlIEHHS

YMHHOMY 3aKOHOJIdBCTBY.
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SIKIIO TOPIBHATH MEpetiK MiACTaB JJig CKAacyBaHHS PIIMICHHS TPETEUCHKOro
Cy[ly Ta MIiJACTaB Ui BIIMOBH Yy BUJa4l BUKOHABYOTO IOKYMEHTA, TO 3pO3yMiJI0, 1110
YacTHHA 3 HUX € TOTOXKHMMH, a caMe€ Taki MiJcTaBu: 1) cmpasa, y AKid TPUHHITO
pIIIEHHS. TPETEMCHKOro Cyay, HE MIJABIJIOMYa TPETEHCHKOMY CYJy BIAMOBIAHO 10
3aKOHY; 2) PIIICHHS TPETEUCHKOro Cyny NPUHHATO Yy CHOpi, HE MependadyeHoMY
TPETEHCHKOIO YTOI010, a00 ITUM PIIICHHSIM BUPIIICH] MMUTAHHSA, K1 BUXOSThH 32 MEXKI
TpeTeiichbKoi yroau; 3) TpeTeiichbka yroja BH3HaHA CyAOM HeAlicHOw0; 4) ckian
TPETEHCHKOTO CYyNy, SKUM MPUUHATO PIIIEHHS, HE BIJANOBIaB BUMOTAM 3aKOHY; 5)
TPETEHChKUI Cy/ BHPIIIMB MUTAaHHS MpO IpaBa 1 000OB’s3KM 0ci0, Kl HEe Opayiu
y4dacTi y crpasi. JlJIs Takux KaTeropiid crpas, a TaKOX JJIs CIpaB, y SIKAX PIILICHHS
TPETEHUCHKOTO Cyy CYNepeYnTh YNHHOMY 3aKOHOJABCTBY (SIKILIO TaKy MiJICTaBy Oyme
3aKOHOJIaBYO 3aKPIIJICHO), Y pa3i 3BEpHEHHs 0COOM 3a BHa4Cl0 BUKOHABYOI'O JIUCTA,
MPOTMOHYETHCSI HAAUIMTH CyJA TOBHOBRXCHHSIMH OJHOYACHO 3 BIIMOBOIO y BHaul
BUKOHABYOrO0 JIOKYMEHTAa 3 3a3HAY€HUX TIJCTAaB BUPINIYBATH MHUTAHHSI PO
CKaCyBaHHSI TPETEHCHKOTO PIIICHHS TOBHICTIO YM 4YacCTKOBO, IO JIO3BOJUTH B
MOJAJIBIIOMY BIJNOBIZa4y HE 3BEPTATUCh JIO CYAY 3 BHUMOIOI0 CKacyBaHHS
TpeTeichbKoro pieHHs. Jis bOro MpOMOHY€ETHCS JTOMOBHUTH TEPEIIiK MiJCTaB IS
BIJIMOBH Y BHJaul BHKOHABYOTO JIHCTAa HAa NPUMYCOBE BHUKOHAHHS pPIIIECHHS
Tperetricbkoro cyay (4. 1 cr. 389-10 LIIK Vkpaiam ta 4. 6 c1. 56 3akoHy Ykpainu
«IIpo Tpereiicbki cyan») myHKToM 10 Takoro 3Mmicty: «10) piwenns mpemeiicbko2o
cy0y cynepeuums YUHHOMY 3aKOHOOA8cmey YKpaiuu, 6 momy 4ucii wyooo opmu ma
3micmy pileHHs mpemetcbKo2o cyoy, nepedbauenux cmammero 46 3axony Yrpainu
“IIpo mpemericoki cyou’», a crartio 389-11- yactunoro 2-1 Takoro 3micty: «2-1. V
pasi NOCMAHOBNEHHs YXBAAU NPO GIOMOBY ) 6UOAYl BUKOHABYO20 JUCMA HA
npuMycose GUKOHAHHA DIUEHHSA MpPemelicbkoco cyoy, Ccy0 CKAcO8Y€E pIiuleHHs
mpemeticbko20 cydy NOGHICMIO ab0 4aCMKOBO. ».

Pazom 3 TM, HemockoHamM BOavaeTbest popmymoBanng 1. 7 4. 1 cr. 389-10
IIK Ykpainu Ta m. 7 4.6 c1.56 3akony VYkpainu «lIpo Ttperelicbki cyam»
(«piImeHHsT TPETEUCHKOTO CY/Iy MICTUTH CIIOCOOM 3aXMCTy TpaB Ta OXOPOHIOBAHHX
1HTEpeCiB, He mepeadaueHi 3aKOHOM») 3 OISy Ha HacTymnHe. BianosigHo ao ['maBu

3 K Ykpainu koxkHa ocoba y pa3l mopyIlIeHHs, HEBU3HAaHHS a00 OCIOPIOBAHHS Mae
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IpaBO Ha 3aXUCT CBOTO LMBUIBHOTO MpaBa, a TaKOX CBOTO IHTEpECY, SKUH He
CYIIEpEeUnTh 3arajlbHUM 3acajaM LHUBUILHOTO 3akoHOAaBcTBa. Cy0’eKTamu mpaBa Ha
3aXUCT € cama oco0a (camozaxuct), [IpesuaeHT Ykpainu, opranu aep»aBHO1 B/,
opranu Binaau ABToHOMHOi PecmyOmiku Kpum Ta opranum  MicueBoro
CaMOBPSIyBaHHS, HOTapiyC, a TaKOXk Cy/. Xoua JiaHa TJiaBa HE MICTUTh IMOJOKEHb
1010 PO3LIMPIOBATIBLHOTO TAyMadeHHs Cy0’€KTIB 3aXUCTY MpaB Ta iHTEPECIB 0COOH, B
CUIIy MOJIOKeHHs 4. 5 cT. 55 KoHctutyiii Ykpainu («koxeH Mae mpaBo Oylb-sIKUMU
He 3a00pOHEHUMH 3aKOHOM 3aco0aMHU 3axXHIIaTH CBOI IMpaBa 1 CBOOOH BiJ] MTOPYIICHb
1 MPOTUIPABHUX MOCATAHBY) 10 IOTO MEPENIKY MOXIUBO BKIIOYUTH 1 TPETEHUCHKUI
cyn. llepenik cmoco0iB 3axUCTy 3akpiIICHUM 3aKOHOAABILIEM JIMINE Yy CTarTi,
NPUCBAYEHIN 3aXUCTy IUBUIBHUX paB Ta iHTepeciB cyaoM (4. 2 ct. 16 LUK Ykpainn),
cepen SKMX: 1) BHU3HAaHHA TMpaBa; 2)BU3HAHHS NPABOYMHY HEIIWCHUM; 3)
NPUIMHEHHS i, SIKa MOPYLIye MpaBo; 4) BITHOBJICHHS CTAHOBHILA, SIKE 1CHYBAJIO 10
MOpYIIEHHS; 5) TMpUMycOoBe BHUKOHAHHS OOOB’A3Ky B HaTypi; 6) 3MiHa
MIPaBOBITHOIIICHHS;, 7) MPUMUHEHHS MPABOBIIHOIICHHS; §) BIAIIKOIYBaHHS 30UTKIB
Ta 1HIII CIIOCOOM BIIIKOIYBAaHHS MaWHOBOI IKOIHW; 9) BIAIIKOAYBAaHHS MOPAIbHOI
(rematinoBoi) mkoau; 10) BU3HAHHS HE3aKOHHUMHM DIIICHHS, Mk 4n Oe3isIIbHOCTI
oprasy JiepKaBHOI BIaJu, oprany Biaau ABToHoMHOI PecnyOmiiku Kpum abo oprany
MICIIEBOTO CaMOBPSIIyBaHHsI, IXHIX TMOCagoBUX 1 Ciayk00Bux oci0. Oxpemo
BKa3Y€EThCS, 1110 CYJl MOXKE 3aXUCTUTU IUBUIbHE MPaBO a0 IHTEPEC THIIMM CIOCOOOM,
[0 BCTAaHOBJICHUW JOTOBOPOM a00 3aKOHOM, TOOTO MEPEIIIK CHOCOOIB 3aXUCTY, IO
MOX€E 3aCTOCOBYBATUCH CyioM, He € BuueprHuM. O. I1. [loguepkoBHU1 3a3Ha4ae, Mo
Takuil (opmaii3M, KOJIM NPaBOBUU PEXHUM 3aXUCTy 3aKOHOIABLIEM rapaHTOBaHUM,
OJTHAK OOMEKEHUH KOPCTKUMH 3aKOHOJIaBUMMHU PAMKaMH, 110 HEPIIKO MPU3BOIUTH
70 HEMOXJIUBOCTI 0OpaHHS HaWOUIbII €()EeKTHUBHOIO, OJHAK HE BKA3aHOTO y 3aKOHI
croco0y 3axucTy, 1 SIK HACHIJOK — HEMOXJIMBOCTI peaji3aimii CyJoBOTO Ta
apOITPaXKHOTO 3aXHMCTy MOBHOIO MIporo. J[Js momoiIaHHs TakKol «TiMepIopUaN3aliii
Croco0iB 3aXUCTy y CydYacHi MpaBOBIW JepkKaBl HUM MPOTIOHYETHCA yTBEPKEHHS
3araJlbHUX KPUTEPIiB JOMYCTUMOCTI CIOCOOIB 3aXUCTY, @ HE BCTAHOBJICHHS )KOPCTKHUX

MEX y iX BU3HaUEHHI Ta 3acTocyBanHi [124, ¢. 94].
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KoHkpeTHO 1100 TpEeTechbKOro Cyay 3aKOHOJABCTBOM HE MepeadadeHo
IpUTaMaHHUX CaMe€ I[bOMY 1HCTHTYTY CIIOCOOIB 3aXHCTY MOPYIIEHOTO IUBIILHOTO
mpaBa: 3a3BUYail MpU PO3MIIIAI CIpaBU Ta BUHECEHHI PIIICHHS TPETEHChKI Cyaai
KEPYIOThCS TUM CaMHUM IIEPEIiKOM CIIOCOOIB 3aXHCTY, IO 1 JepKaBHI CyAH, TaKOX
MOXXYTh 3aCTOCOBYBATHCSl CIOCOOM 3aXHCTy, MepeadadyeHi CTOpOHAMHU Yy JOTOBOPI
(oIHAK 3acTOCYBaHHS TPETEHCHKUM CYJOM JIOTOBIPHMX CIOCOOIB 3aXHCTy, HE
nepeadayeHuX 3aKOHOM MOKE CTaTH MIACTaBOO VISl BIZIMOBH Y BUa4l BUKOHABYOIO
aucTa). 3 OrjIsily Ha BUILIEHABEACHE, NOUILHO 3MIHUTH (popmyitoBaHHs . 7 4. 1 cT.
389-10 UIIK Ykpainu ta 1. 7 4. 6 cT. 56 3akony Ykpainu «IIpo TpeTeicbki cyan»,
BKa3aBIlIM, 10 MiJACTaBOIO JJI CKACYBAHHS PIIIEHHS TPETEUCHKOTO Cyay Ta BIIMOBHU
y BHJaul BUKOHABUOI'O JINCTA MOXE OYTH «pIIIEHHS TPETEUCHKOTO CYIQy MICTUTH
CIIOCOOM 3aXHCTYy MPaB Ta OXOPOHIOBAHMUX 1HTEPECIB, IO CyllepedaTh 3aKOHY» abo X
«pILIEHHSI TPETEHUCHKOr0 CyAy MICTUTh CIIOCOOM 3aXHUCTy NIpPaB Ta OXOPOHIOBAHMX
1HTepeciB, He TmepeabdayeHi 3aKoHOM ab0 JOroBOpOM», IO JO3BOJHIIO O
TPETEUChKOMY CyIy IiJl Yac BUPILIEHHS CIpPaBU 3aCTOCOBYBATU IIMPUIMI CHEKTP
CHOCO0IB 3axHUCTy, IO MpsIMO HE NependaveHi 3aKOHOJABCTBOM (3a yYMOBH iX
BIJIMOBITHOCTI 3aKOHOJABCTBY, CITIBPO3MIPHOCTI Ta BHUIIPAaBJAHOCTI, a TaKOX
BIJIMOBITHOCTI MOPAJIBHUM 3acajaM CyCHiJIbCTBA).

TakuM YHHOM, MOXJIHMBICTH TPETEHCHKOTO CYAYy 3aCTOCOBYBAaTH CIIOCOOH
3aXHUCTYy, HE TUIbKU MependayeHi 3aKOHOM, aje 1 JOroBOpoM, Oynae BiANMOBiAaTH
BCTaHOBJIECHIN [[UBUIbHUM KOJIEKCOM YKpaiHU aHAJOTIYHIA MOXKJIMBOCTI I€PKABHOTO
cyny. OiHaK MOTEHIIIHHOIO MPOOJIEMO0, III0 MOXKE CIITKAaTH 0CO0Yy, Ha KOPUCTD SKOi
BUHECEHO TPETEUChKE pIIIEHHS, MiJ Yac MPUMYCOBOTO BUKOHAHHS PILICHHS €
HEMO>KJIUBICTh BUKOHAHHSI TAKOTO PIIIEHHS BIAMNOBIIHO 0 BUMOT 3aKOHY YKpaiHu
«[Ipo BUKOHABYE MPOBAKEHHS». 3 TAKUMH PU3UKAMH MOXYTh 31TKHYTHUCS CTATYBayl
1 Tl Yac BUKOHAHHS PIIIICHHS JEPXKABHOTO CYAy, OJTHAK Y IIbOMY pa3i 3aKOHOJJaBCTBO
y c1. 373 HIIK Ykpainu 3akpiruitoe MOXIJIUBICTh 3MIHM YU BCTAHOBJIEHHS CITOCOOY 1
NOPSAJKY BHUKOHAHHS PIIICHHS 3a 3asBOI0 JEPXKABHOTO BHUKOHABLS a00 3a 3asBOIO
CTOPOHHU, YOTO IJIsi TPETEHCHKUX CyHIB 3aKOHOM MpsIMO He mepeadayeHo (ogHaK
BKasyBasiocb Buule, Permamentr Tperenicbkoro cyny npu YMK MTII Hanmae

TPETEHCHKOMY CYZly TaKl TOBHOBAKEHHS).
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Sk 3a3naueno y ct. 389-11 HIIK Vkpainu, 3a pe3yiabraramMu po3risay 3asiBU
PO BHUJA4y BHUKOHABUOTO JIMCTAa HAa MPUMYCOBE BHKOHAHHS PILMICHHS TPETEHCHKOTO
CyZly CyJl IOCTaHOBJIIE yXBaJly PO BHJIadyy BUKOHABYOTO JIUCTAa a00 MPO BIIMOBY Y
BUJIa4l BUKOHABYOI'O JIUCTA HA MPUMYCOBE BUKOHAHHS PIIIEHHS TPETEHCHKOTO CYyAy
3a MpaBWJIAMH, BCTaHOBJICHUMHU 1M Komekcom st yxBajieHHs piuieHHs. B yxBami
Cylly MaroTh OyTH 3a3HaueHi: 1) HallMeHyBaHHS 1 CKJaJ TPETEHCHKOTO Cyny, SAKUH
NPUHAHSB PIlICHHS; 2) iM s (HaliMeHyBaHHS) CTOPIH TPETEHUCHLKOro criopy; 3) AaHi Mpo
pILIEHHST TPETEHCHKOTO CYIy, 3a SIKUM 3asiBHUK MPOCUTH BUJIATH BUKOHABYUH JIHCT;
4) BKa3iBKa MPO BUJIayy BUKOHABYOTO JIMCTa a00 MPO BIIMOBY y HOTO BHIaui.

Ockinbky 3r171HO 13 4. 3 cT. 208 HIIK Ykpainu cyqoBuil po3riisjl 3aKIHUyEThCS
YXBQJICHHSIM pIIICHHS CyAy, a y BHUIAKax, nepeadadeHux cr. cT. 389-6, 389-11
nporo Konekcy, — MOCTaHOBIEHHSM YyXBajH, MOCTA€ MUTAHHS PO3MOAUTY CYIOBHX
BUTPAaT MK CTOPOHAMM, OCKUIBKM TPsIMOi 3aKOHOJABYOi BKa3IBKA IMPO L€
[IIK Ykpainu He wMicTUTh. 3 OISy Ha Te, [0 HAa TaKOTO POJY YXBaJIH
MOIIUPIOIOTECS  MPaBWia I[MBUIBHOTO TPOLIECYATbHOTO 3aKOHOJABCTBA  IIOJO
YXBAJICHHS PIMICHHS, TO CyJ NpU BUHECEHHI 3a3HAYEHOI YXBaJll Ma€ BUPIIIUTU
MUTaHHS 100 PO3MOJLTY CYJOBUX BUTpAT M1k CTOpPOHAMHU BIJMOBITHO JO CT. 88
HIIK Vkpainu. Iliei »x mno3uiii aoTpumyerbes 1 Buimuii crnemiani3oBaHuil cyn
Ykpainu 3 po3risgy HUBUIBHUX 1 KPUMIHAJIBHUX CIpaB y cBoeMmy JlucTi momo
JESIKUX CHIPHUX MUTaHb 3aCTOCYBAHHS HOPM IIMBLIBHOTO MPOIECYaIbHOTO TpaBa Bij
10 mumas 2012 poky Ne6-47/0/9-12: BpaxoByrO4YM CHUCTEMHHUE aHaJi3 IUBUILHOTO
IpOIECyaTbHOTO 3aKOHOJABCTBA, HA PO3MOJALT CYJOBHX BHTpaT 3a pe3yjbTaTaMu
PO3TIISIAY 3asiBH PO BHUa4y BUKOHABUOTO JIUCTA HA MMPUMYCOBE BUKOHAHHS PIIICHHS
TPETEUCHKOTO Cyay MOMMUPIOThes nosioxkeHHs cT. 88 IIIK Ykpainu 1 3asiBHUKOBI
MOBEPTAETHCSI CyMa CYJOBOTO 300Dy, CIJIAYEHOTO 3a PO3IJIS] TaKOl 3asiBU, y pasi ii
3a710BOJICHHS cyaoM [217].

B nopsaxy ct. 369 LIIK Ykpainu cyn, sKuil BUJaB BUKOHABYMI JIUCT, MOXKE 3a
3asiBOI0 CTsATyBauya ab0 OOp)KHMKA BUIIPABUTU TOMIIIKY, IOMYIIEHY MpPH HOTO
odopmiteHHI ab00 BHadi, YU BU3HATH BHUKOHABYMK JUCT TaKWM, IO HE MiJIsrae
BUKOHAHHIO, Ta CTATHYTH HAa KOPUCTh OOpKHHMKA O€3MiJICTAaBHO OJIepKaHe

CTATYBA4€CM 3a BHUKOHABYHMM JIMCTOM. CYJI YXBAJIOKO BHOCHUTH BHMIIPABJICHHA 10O
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BUKOHABYOTO JIMCTA, a Yy pasl fKIO HOro Oyao BUIAHO MOMUIKOBO abo0 SIKIIO
O0OB’sI30K OOp)KHMKa BIJCYTHIA TOBHICTIO YU YacTKOBO y 3B’A3Ky 3 MHOro
MPUTIMHEHHSAM JOOPOBIILHUM BHKOHAHHSIM OOP)KHHUKOM YH IHIIOK 0C000I0 abo 3
IHIIMX TPUYUH, Cy/ BU3HAE BUKOHABYMM JIMCT TaKUM, 110 HE MiJIATa€ BUKOHAHHIO
MOBHICTIO 200 YacTKOBO. SIKIO CTSITHEHHS 3a TaKUM BUKOHABYMM JIMCTOM YK€
B110yJ10CS MMOBHICTIO @00 YaCTKOBO, CyJl OJTHOYACHO Ha BUMOTY OOp)KHUKA CTATYE Ha
HOTro KOpHUCTh O€3MiJCTaBHO OJIEp)KaHE CTIATyBayeM 3a BUKOHABUYMM JIUCTOM. Taky
3asiBy CyJl pO3MVIsiIa€ B JECATUIACHHUM CTPOK Y CYJOBOMY 3aciiaHHl 3
MOBIJIOMJICHHAM CTSATyBada Ta OOp)KHUKA, HESIBKA SIKUX HE € TEPEHIKOAOI0 st
posrasiay 3asBu. Jlo po3risiay 3asBU CyJ Ma€ MpaBO CBOEI0 yXBaJOK BUTPeOyBaTH
BUKOHABYHH JIUCT Ta 3yMUHUTH CTSITHCHHS.

[IpoBamxeHHsT y crmpaBax MpO BUAAYy BUKOHABYMX JIUCTIB Ha MPUMYCOBE
BUKOHAHHS PIIIEHb TPETEHCHKUX CYJIB XapaKTEPU3YEThCS TAKOXK 1 OCOOIMBOCTAMHU
amneNAUIMHOTO 1 KAacallHOTO OCKapKeHHsS yXBall KOMIIETEHTHOIO Cyay 3a
HACJIIKaMU PO3TJISATYy 3asB HAa MPUMYCOBE BUKOHAHHS PIIICHHS] TPETEHCHKOTO CYY.
Buxonsun 3 nipsimoi BkaziBku LIIIK Ykpainu, a came 4. 3 cr. 389-11, yxBana cyny
Ipo BIAMOBY y BHJIaul BUKOHABUOTO JIUCTa MOXKE OyTH OCKap)KeHa CTOPOHAMH B
aneJsIinHOMY MOPSAKY IPOTATOM I’ ITHAALSITH THIB 3 JTHA 11 TOCTAHOBJIEHHS CY/IOM,
MICTsl CIUIMBY I[HOTO TEPMIHY a00 K MICJS PO3IJIALY CIPaBH aNeSALIMHUM CYIOM,
yXBaJla HaOupae 3aKOHHOI cwiH. OTXe, aneiasuiiHOMY OCKap>KEHHIO HE MiJIsrae
yXBajla MpO BUAAYy BUKOHABYOro JmcTa. Ha 1mbOMy OKpeMoO akKIIeHTyBaB YBary
Buuii crienianizoBaHuil ¢y YKpaiHu 3 po3MJisily UMBUIBHUX 1 KPUMIHAIBHUX CIIPaB
y cBoemy sucTi «IIpo amensiniiiHe OCKap>KEHHS yXBajll CyAy MpPO BUJAUY/BIAMOBY Y
BUJ]a4i BUKOHABYOTO JINCTA HA MPUMYCOBE BHKOHAHHS PIIIEHHS TPETEHCHKOTO CYAy
Ta X po3risiay» Bia 27 BepecHs 2012 poky Nel0-1385/0/4-12 [104]. Cynam 3aranbHOl
fopucaukiii pos’scHeHo, mo Koucrutymitnuit Cyn Ykpainm y cropaBax I1oao
odimiitnoro TaymadeHuHss 4.1 ct.293 MIIK Vkpainn (m. m. 2, 12, 18, 28) y
B3a€EMO3B’SI3KY 3 MojoKeHHAMH 11 2, 8 1 3 cT. 129 Koncturyiii Ykpainu BCTaHOBUB,
IO anessIifHOMY OCKap KeHHIO OKPEMO BiJ PIIICHHS CYAy MiJUISraloTh K yXBajH,
SKUMU 3a3HAUCHI 3aBH 33/I0BOJIBHSIOTHCS, TAK 1 YXBaJM, SKUMHU Y 3aJ0BOJICHH] 3asB

BiMoByieHO (cmpaBa Nel-30/2010 miomo 3abe3neueHHs anessiiiHOrO OCKapKEHHS
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YXBaJIA CYJy MEPIIOi 1HCTAHIIII PO BIIMOBY Yy 3aJ0BOJICHHI 3asBU MPO 3a0€3MCUCHHS
mo30By; cmpaBa Nel-43/2010 cTOCOBHO MOKIMBOCTI amENSAIIMHOTO OCKApKEHHS
yXBaJl CyJIy NEpIIOi 1HCTAHII MO0 PO3’SICHEHHS PIIIEHHS CYAYy, a TakoX Ipo
BIIMOBY B pO3’SICHCHHI pimieHHs cyay; crpaBa Nel-7/2010 cTOCOBHO MOXIJIMBOCTI
amneJsIifHOTO OCKap>KeHHsI YXBaju CyJy IIOJA0 BUAadl TyOJiikaTa BUKOHABUOTO
mucta; cripaBa Nel-25/2011 cTOCOBHO MOKIIMBOCTI aneNsIMHOTO OCKApKEHHS YXBal
Cylly TepIIOi I1HCTaHIli MpO BIJIMOBY B 3aJIOBOJICHHI 3asBU I0J0 I[OBOPOTY
BUKOHAHHSI PIIICHHS CyY).

Ockinpku o¢iniifHOTO TIIyMadeHHs nojoxkeHs cT. 389-11 LIIK Ykpaiau mono
OCKapXEHHS yXBaJl MPO BHUJAYy BUKOHABYOTO JIMCTA Ha TPUMYCOBE BHUKOHAHHS
pimieHHss Tpetredicbkoro cyny Koncturyuiiinmii Cyn YkpaiHu He HaznaBaB Ta
BPaxoOBYIOUH T, 110 YXBAIy IIPO BUIA4y UM BiIMOBY y BHAadl BUKOHABYOTO JIUCTA HA
IPUMYCOBE BUKOHAHHS PIIICHHS TPETEUCHKOTO Cyay B3araii He BKIIFOUEHO 110 cT. 293
IIK Ykpainu sk yxBajiu, 0 MOXe OYTH OCKap»eHa OKPEMO Bij pilllEHHS CYIy, a
TakoX Te, mo 3a npaBuiaamu cr. 389-11 LIIK Vkpainu y nauiii kareropii crpas
pILIEHHS CyAy SIK Takl B3arajl HE yXBaJIIOIOTHCA, & TOCTAHOBIISAIOTHCS JIUIIE YXBaJIH
(TOOTO HEMOXXJIMBO TOBOPHUTH PO OCKAPKEHHS yXBAJd OKPEMO BiJ pIIIEHHS B
po3yminHi  cT.293 IIIK VYkpainu), 3actocoByBaTtd odiliiiHe TIyMadyeHHS
Koncrurymitnoro Cyay VYkpaiHu 3a3Hau€HUX HOPM MPOIECYyaIbHOTO IpaBa HE
BUJIA€THCS MOYKJIUBUM.

OTxe, SKIIO CyIOM MEpuIoi 1HCTaHLIi OyJ0 BHHECEHO yXBally MPO BHUAAYY
BUKOHABYOTO JIMCTa HAa MPHUMYCOBE BHUKOHAHHS pIIIEHHS TPETEUCHKOTO CYIy,
3alliKkaBjieHa oco0a mo30aBieHa MOKJIMBOCTI NOJIAaTH anessuiiHy cKapry, a y past ii
MOJAHHS CyJ amnesliiHOI 1HCTaHUIli TOCTAHOBJIAE YyXBaJly TMpPO TOBEPHEHHS
ameJsIiiiHOl cKapru Ha mijactaBi cT. cT. 292, 389-11 [IIK Vkpainu, sika Moxe OyTu
OCKap’kKeHa B Kacariinomy mopsaky (4. 6 cr. 297 LIIK Ykpaian).

€IMHUM TTPaBOBHM BHUXOJO0M, SIKMM BIJIITOBi1a4 a00 K 1HIIA 3aIlikaBjaeHa ocoda
MO’K€ 3aXHUCTUTH ceOe B MPUMYCOBOIO CTATHEHHS, € 3BE€PHEHHS 10 KOMIIETEHTHOTO
Cydy 3 3adBOI0 IpPO CKacyBaHHS TPETEMCHKOro pIMICHHA, SKUIO AJI1 IOTO €
BIJIMOBITHI TIJCTaBU. 3aJI0BOJICHHSI TaKoi 3asBH OyJ€ MiJICTaBOIO JJISi TOJIAIBIIIOTO

MNoAaHHA 3adBHW IIPO BH3HAHHA BHKOHABYOI'O JIMCTA TAaKHM, IO HC Hi,Z[J'ISIFaC
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BukoHaHHIO (11. 28-1 4. 1 cr. 293 HIIK Vkpainu). Bimomuii 1ociaiagHuK TpETEHCHKOTO
cynounHcTBa FO. A. Muxanecekuii sk l'onoBa Tperteiicbkoi mnamatu YkpaiHu
BHUCIIOBMB CBOIO JIyMKY Ha MIATPUMKY JaHOI MO3WIli, apryMEHTYIOUM THUM, IO
BIJIMOBA BIJl PO3IJISAY amessIiiHOI CKaprd Ha yxXBajldy PO BUJa4y BHUKOHABYOI'O
JIOKyMEHTa HE € TOpPYIICHHSM KOHCTUTYLUIMHOrO MPUHIUITY Ha amemsiiiHe
OCKap>KeHHsI CyJIOBOTO pileHHs Ta cT. 6 KoHBeHIIi mpo 3aXuCT MpaB JIIOJUHU Ta
OCHOBOIOJIOXKHUX CcB000J, ockuibku LIIK Ykpainu nependavae MOXIMBICTH Ta
HiZICTaBH OCKap)KeHHs Oe310cepeIHhO CaMOro BUKOHABYOro Jjucta [148].

HactynHoro 0co0MBICTIO JAHOTO MPOBAKEHHS € HEMOXKJIUBICTh KacallliiHOTO
OCKap)KCHHsI YXBAJIM TIPO BIIMOBY y BHJIadl BUKOHABYOIO JINCTA B CHJIY ITOJIOKEHb
cT. 389-11 LIIK Ykpainu, K00 BCTAHOBJICHO, IO IMICJISA HAOpaHHS 3aKOHHOI CHIU
(TOOTO micHs 3aKIHYEHHS CTPOKY Ha amelisliiiHe OCKap KeHHs Y MICIs pO3IIIsIAy
CIPABU CyJIOM anelAliiHOl 1HCTaHI1i) YXBaJIOK NpO BIAMOBY Y BUAa4l BUKOHABUOTO
JIUCTA CHip MK CTOPOHAMU MOXKe OyTH BUPIIICHUH CYIOM Yy TTIO30BHOMY MOPSAKY. 3a
TakuX OOCTaBMH, CyJl KacallifHOi 1HCTaHIli, OTPUMAaBIIM KacallliHy CKapry,
BIJIMOBJISIE y TIPUMHATTI KacCaIlliHOT CKApTrHl 1 HAIpaBJisie KOMIO BiAMOBIIHOI yXBaJld
pa3oM 3 JOJaHUMH JIO CKapTu MatepiajgamMu oco0i, sika rmojaalia KacaiiitHy ckapry.

UWHHUM IIUBLIEHUM TpoIIeCyalbHUM 3aKk0oHOaBCTBOM (cT. 126 LIIIK Ykpainn)
nepea0ayeHo MOKJIMBICTD MMiJI Yac BIAKPUTTS MPOBAKEHHS y CHpaBi, MiJTOTOBKU
CIpaBU A0 CYAOBOr0 po3risiAy abo cya MiJ 4dac ii po3riisay 00’€lHaHHS B OJHE
MPOBADKCHHS KIJTBKOX OJHOPITHUX TMO30BHUX BHUMOT 3a MO30BaMU OJHOTO ¥ TOTO
caMoro Mmo3uBaya JI0 OJJHOTO ¥ TOro caMoro BiAMOBIIa4Ya 4u JO PI3HUX BIAMOBIAaYiB
ab0 3a MO30BOM PI3HUX MMO3MBAYIB JI0 OJHOTO ¥ TOTO CaMOro BiJMOBiAayda. 3 IIi€i
HOPMH BUILIMBAE, 10 00’ €THAHHS B OJIHE MPOBAHKCHHSI MOXIIMBE JIMIIIE TO30BHUX
BUMOT, TaKi BUMOTH MalOTh OYTH OJHOPIIHUMH Ta B3a€EMOBUKIIOYHUMHU. OCKIIBKA
OCKap>KEeHHsI PIIICHHS TPETEUCHKOTO CyAy Ta 3BEPHEHHS TPETEHCHKOTO PIIICHHS /10
MIPUMYCOBOTO BUKOHAHHS € CAMOCTIMHMMH HEMO30BHUMH MPOBAHKCHHSIMU B pamax
IIUBUTLHOTO TIPOIIECY, MOKIIMBOCTI IXHBOTO 00’ €THaHHS HE MepeadadeHo.

OpHak TICHUH 3B’SI30K ITUX MPOBAHKEHb MOBHHEH IMepedadaTy 1 MOKIIUBICTh
OJTHOYACHOTO PO3IJIAy 000X 3asiB: OCKUIBKH 3asBHUK BUMYIICHU 3BEPHYTHCS 3

3asiBOI0, CIPSIMOBAHOIO HAa TNPUMYCOBE BHUKOHAHHS TPETEUCHKOTO pIIICHHS,
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OYEBUHO, 10 OOPKHUKOM pIllIEHHS JOOPOBUIFHO BHUKOHAHO HE OysO 1 WMOBIPHO
OyZne HUM OCKap)KyBaTHCh. B TOW ke dac, SKIIO PIMICHHS TPETEHCHKOTO Cymy
OCKap>Ky€ThCSl CTOPOHOIO YM IHIIOK O0CO00I0, BHJaya BUKOHABYOTO JIUCTAa Ha
NPUMYCOBE BHKOHAHHS OCKapKyBaHOTO TPETEHCHKOrO pIlIEHHS MaTuMe Jis
3aIliKaBJICHUX OCI0 CYTTEBE 3HAUCHHS, 1 y pa3l CKacCyBaHHS TPETEHCHKOTO PIIICHHS
3YMOBUTH TOJANbIIE 3BEPHEHHS 0 CYIy 3 BUMOIOIO MPO BU3HAHHS BUKOHABYOIO
JIOKYMEHTY TaKHUM, 1110 HE MiJIAraTUMe BUKOHAHHIO.

TakuM 4YWHOM, JOIIIBHO TaKOXX BCTAaHOBUTHU MOXIIMBICTH O0’€/IHaHHA B
OJTHOMY TIPOBAJDKEHHI PO3IJISAI BHUMOT IIOJ0 CKACyBaHHS PIMICHHS TPETEHCHKOTO
Cy/ly Ta BUAa4l BUKOHABUYOTO JIKCTA HA HOTO MMPUMYCOBE BUKOHAHHS, a B IIEPCIICKTHBI
— 00’eTHaHHS WX JIBOX MPOBAIKCHHb B €IMHOMY MPOBAKEHHI MO0 OCKaAPKCHHS
pIIIICHHS TPETEMCHKOTO CyAy Ta BHJA4i BHKOHABYOTO JOKYMEHTa IIPO HOTO
MIPUMYCOBE BUKOHAHHS.

Tako)x JOMIIBHUM € 3a3HAYUTH, IO Hapasl JO KOMIETEHIII MICIIEBHX CYiB
3arajbHOi IOPUCAMKINI BIJHECEHO HE TUIBKM TUTAHHS OCKApXKEHHS PIIIEHHS
BHYTPIIIHIX TPETEUCHKUX CYJIB Ta BUJa4l BHUKOHABYOTO JIUCTAa Ha iX MPHUMYCOBE
BUKOHAHHS, aJie ¥ MUTaHHS MI0JI0 PIIIEHb 1HO3EMHUX CYJIB, IHO3EMHUX apOITpaxiB
Ta IHIIMX OPTaHiB 1HO3EMHHUX Jep)KaB, JO KOMIICTCHIII SKUX HaJCKHUTh PO3IIIS
[IMBUTIBHUX 1 TOCHOJIAPCHKHUX CIPaB, a TaKOX PIMICHb MIXKHAPOJHOTO KOMEPIIHHOTO
apOiTpaxy, Ta BUPIIIICHHS MTATaHb 010 HAJAAHHS J03BOJIY Ha IPUMYCOBE BUKOHAHHS
TaKUX pIlIEHb, iX OCKapkeHHSA. ToOTO IOPUCOUKIIS MICLHEBUX CYIIB 3arajibHOi
IOPUCAUKIII Ta TOCHOJAPCHKUX CYIIB 3 OCKAap)KEHHA PIIIEHHS BHYTPIMIHIX
TPETEHChKUX CYIIB YKpaiHM BHU3HAYAETHCA B 3aJEKHOCTI Bl XapakTepy
PO3IIISTHYTOTO TPETEUCHKUM CYJIOM CIOpy (TOOTO 3a THMU CaMUMH MiJCTaBaMH, SIKOU
JTAHUW CHip TepenaBaBCcs Ha PO3TIS JEPKABHOMY CYIy), OJHAK TMUTAHHS IIOJ0
pillieHb 1HO3EMHUX CY/AIB, 1HO3EMHHUX apOITpaKiB Ta IHIIUX OPraHiB 1HO3EMHHUX
JepKaB, 10 KOMMETEHIN] SKUX HAJICKHUTh PO3MIISJ IUBUIBHUX 1 TOCMOJAPCHKUX
CIpaB, a TaKOX PIIIeHbh MIKHAPOJAHOTO KOMEPIIIHHOTO apOiTpaxky, Ta BUPIIICHHS
NMUTaHb IOAO0 HAJAaHHS JO03BOJy HAa MPUMYCOBE BHUKOHAHHS TaKHX pillleHb, iX
OCKap>KEeHHsI HE BIJHECEHI1 10 KOMITETEHIIIi TOCTIOIaPCHKHUX CY/IIB Ta PO3TIISIAIOTHCS B

nopsaky, nependoadeHomy IIIIK Vkpainn, Ha 1m0 OKpemMO 1 HaroJIONIyeThCs Yy
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[Tocranogi [Inenymy Bumoro ['ocrionapcekoro cyny Ykpainu Bin 24 >xoBtHs 2011
poky NelO [141]. Xoua Takuii pO3MOJT CTABUTHCS IIiJ] CYMHIB JCSKUMH
HAyKOBIISIMH, 3Ba)KalOUX HA T€, 110 MTUTOMA Bara pilieHb MDKHAPOAHUX KOMEPILIHHUX
apOITpaxiB 3a CBOIM 3MICTOM BHPIIIYIOTh T'OCIOJAPCHKO-TIPABOBHM CITip, KU 3a
3arajJlbHUMU TpaBUJIaMUd BU3HAYCHHS MIJACYJAHOCTI Ta TIABIJIOMYOCTI MaB Ou
pO3MIISIIATUCS TOCMOAAPCHKUM CyAOM, ofaHak B cuiy mnosoxeHb LIIK Ykpainu Ta
3akony Ykpainu «IIpo MixkHapogHUN KOMEPLIHHUN apOiTpaXk», iM HE MiBIIOMYHA,
0 B CBOIO 4YEpry II03HAYAETHCA Ha SKOCTI BIAMNPABICHHS CYJOYMHCTBA Ta Ha

CTBOPEHHI YMOB JIJIsl IOCTYITHOCTI mpaBocy s [ 72, c. 13-14].

Bucnoeku 0o po3oiny 3

1. OcHOBHUMH O3HaKaMHu PIMIEHHS TPETCHCHKOTO Cyay MOKHA Ha3BaTH:
NOB’SI3aHICTh 3  TPETEHCBKOIO  YroJ0K,  3aKOHHICTb,  OOIPYHTOBAHICTb,
000B’SI3KOBICTh, (hOpPMasi30BaHICTh, BUKOHYBAHICTh, HE3MIHHICTb, BHUKJIIOYHICTD,
HECIIPOCTOBHICTh, OCTATOYHICTb, HEMPEIOAUIIIHHUN XapaKTep, KOHTPOJILOBAHICTb.

2. 3 ommsimy Ha OCOOJNIMBOCTI TPETEUCHKOTO PIIICHHS HEMOXJIUBUM €
OTOTOKHEHHSI 3aKOHHO1 CHJIH CYZIOBOTO PIIlIEHHS 3 TUMH MPABOBUMU HACIIIIKAMHU, 1110
MOPOJDKYIOTBCS  TPETEHChbKUM  pimeHHsAM. OJHAK 3a3HA4eHI O3HAKW PIIICHHS
TPETEHCHKOTO CY/y, SIKI XOY 1 CX01 Ha O3HAKU CYJIOBOTO PIIIIEHHS, HAIIOBHEHI JICIIO
IHITUM 3MICTOM, TOMY JOLUIBHUM € JJisi XapaKTEPUCTHKU CYKYITHOCTI MPaBOBUX
HACTIKIB, CHPUYMHCHUX NPHHHATTAM TPETEHCHKOTO PINICHHS, BUKOPHCTOBYBATH
TIOHSATTS «3aKOHHA CUJIa TPETEHCHKOTO PIIIICHHS.

3. Ha cydacHomy eTami pO3BUTKY ILMBLIBHOTO MPOLIECYaTbHOrO TIpaBa
JOIIJILHOIO € BIJIMOBA BiJI MOHSTTS «BHJ IIMBUILHOTO CYJOUYMHCTBa» K TAKOTO, IO
BXK€ HE BIJINOBIJIA€ MEPENIKy TUX MPOBA/KEHb, SIKI BITHECEH1 10 KOMIIETEHIIIi CY/IiB
3arajgpbHOi FOpUCAMKIN. JIOTIYHUM Ta BCEOXOIUTIOIOYUM OyJe MOAUI IUBUIHLHOTO
CYJIOYMHCTBA HA CaMOCTIWHI MPOBAKCHHS, SIKI BUIAUISIOTHCSA B 3aJI€KHOCTI B iX
XapaKTEePHUX OCOOJMBOCTEH Ha TMO30BHE NPOBAKEHHS, HaKa3HE MPOBAKEHHS;
OKpeMe TMPOBAIHKCHHSI; MPOBAHKCHHS, MOB’S3aH1 3 BUKOHAHHSM CYJIOBUX PIIIEHB Y
IIMBUTLHUX CIIpaBax Ta PIllIeHb IHIIWX OpraHiB (ImocajoBUX 0Ci0); MPOBAHKEHHS 3

OCKapXXEHHsS pIIeHb TPETEHChKUX CyiB, MPO BHUJA4Yy BUKOHABYMX JIMCTIB Ha
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MPUMYCOBE BUKOHAHHS PIllIeHb TPETEHCHKUX CY/IB; MPOBAKEHHS Yy CIpaBax Ipo
BU3HAHHS Ta BUKOHAHHS PIIIIEHb 1HO3EMHUX CY/IiB B YKpaiHi.

4. CaMOCTIMHICTh MPOBAKEHb 3 OCKAP>KEHHS PIIICHHS TPETEHChKOro Cyay Ta
BUJIayl BUKOHABUOTO JIUCTa HA NPUMYCOBE HOTr0 BUKOHAHHA OOYMOBIIOETHCA
OCOOJMMBHM  CYO’€KTHHUM  CKJIQJO0M,  BIJIMIHHICTIO  MPOLEAYpPH  PO3TISIY
(mpouiecyanbHOi  (popMH) Ta OCOOJHMBOCTSIMH PIIIEHHS, 10 BHHOCUTHCA 3a
pe3ynabTaTOM PO3IJISIY TaKUX 3asiB.

5. Oco0MBICTIO YXBall y POBA/PKEHHAX KOMIIETEHTHUX CYiB, OB’ SI3aHUX 3
TPETEUCHKUM pO3IIISAIOM, € T€, IO BOHH TOCTAaHOBISAIOTHCA 3a TIPaBUIIAMH,
BCcTaHOBJIIEHUMHU [{MBITBHUM TMpoliecyallbHUM KOJEKCOM YKpaiHU Ui YXBaJICHHS
pilleHHs. YXBaja KOMIIETEHTHOTO CyAy MpO CKAaCyBaHHS DIIICHHA TPETEHCHKOTO
cyly abo mpo BIAMOBY B HOro CKacyBaHHI MOXK€ OyTH OCKap)KeHa y MOpAJIKY,
aHAJIOTTYHOMY HOPSIJIKY JUIsl OCKap>KEHHsI PIILIEHHS CyAy MEepIIoi 1HCTAHIIII, TO/1 5K 3a
HACIIKAMU PO3MJISIy 3asiBU MPO BUJAYy BHKOHABUOTO JHCTa HA MPUMYCOBE
BUKOHAHHS PIIICHHS TPETEUCHKOTO CyAy MOXKE OyTH OCKap>KEHO JIUIIE yXBally MPO
BIJIMOBY Yy BHJIaul BUKOHABYOI'O JIUCTA.

6. 3 MeTor0 TporecyabHOI €KOHOMII JOIIIBHUM € TOJaIbllle 00’ €IHAHHS B
paMKax OJHOTO TMPOBAHKCHHS PO3TJISAJ BUMOT IIOAO CKAaCyBaHHS PIIICHHS

TPETEHCHKOTO CYyAy Ta BUJa4l BUKOHABYOTO JIMCTA HAa KO0 MPUMYCOBE BUKOHAHHS .
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BUCHOBKHA

Y BucHOBKax BHKJIANAIOTbCA HAMOIIBII BaXKIUBI TEOPETUYHI MOJIOKCHHS
JTUCEPTALIIITHOTO AOCTIKEHHS, (DOPMYIIOIOTHCS MPOMO3UILT 100 YAOCKOHAJICHHS
aKTIB YMHHOIO 3aKOHOJABCTBA B YAaCTHHI PO3IJISAAY IMBUILHO-TIPABOBUX CIOPIB
TPETEHUCHKUMHU CyJaMHu.

I. VYV T1OHATTI «TPETEUCHKHH Cya» ClIi  3a3Ha4yaTH  KOHKPETHUM
IOPUCIUKIIMHUN OpraH, 10 BUPINIYE CHIp MIX CTOPOHAMH Ha TMIJACTaBl yKJIaJeHOT
MDK HUMH TPETEHCHKOI YoM, a y JNESIKUX BHUMAAKaX — CKJIaJ TPETEHCHKOIO CyIy.
JI71st mo3HaYeHHs1 caMoi MPOLEYypH PO3IISAY LHUBLUILHO-TIPABOBOTO CHOPY K OJHOTO
31 crnocoOIB aNbTEPHATUBHOIO BUPIIIEHHS CIOPIB JOLIIBHO BHKOPHUCTOBYBATH
MOHSTTS «TPETEHCHKUN PO3TIISI», MiJl TKUM PO3YMIETHCS CYKYITHICTh TIPOIECYaTbHIX
I TPETeHChKOrO CyAy Ta YYACHHUKIB TPETEUCHKOro poO3risay (CTOpiH Ta iX
IPEJICTaBHUKIB, a TAKOX TPETIX 0OC10, SIKIIO iXHS y4acTh IependadeHa periiaMeHToM
TPETEHCHKOrO Cyay abo YroJIol0 CTOPIH Yy TPETEHChKOMY CYIl JUIsl BUPIIICHHS
KOHKPETHOI'O CIIOpY), CHPSIMOBAHMX Ha BUPILIEHHS IUBLIBLHO-IIPABOBOIO CIIOPY,
NEePEeJaHOTO Ha PO3IJISL TPETEHChKOMY Cyy Ha IMiJICTaBl TPETEUChKOI yroiu

2. Micue TpeTelchbKoro po3risly B CHUCTEMI CIOCOOIB ajJbTEPHATUBHOTO
BUPIIIEHHS! IUBUILHO-TIPABOBUX CIIOPIB BU3HAYAETHCS MOTO XapaKTEPUCTHUKAMHU:
TPETEHUChKUIM PO3TJIISiA € CaMOCTIMHHUM CIOCOOOM BHUPIIICHHS IUBUIBHO-TIPABOBUX
CIIOPIB 13 3allydeHHSIM HE3aIllKaBJICHUX HE3aJIeHUX 0cCi0, pIIMICHHS SIKUX €
OOOB’SI3KOBUM [IJI1 CTOpPIH, Ta SKOMY NpUTaMaHHI $K 3arajbHl [PUHLHUIN
aIbTEPHATUBHOIO  BUPIMIEHHS  cOopiB  (PIBHOCTI  CTOpiH,  3aKOHHOCTI,
JUCMO3UTUBHOCTI Ta 1H.), TaK 1 BJacHI NPUHIMUOM (MPUHUMII apOITpyBaHHS,
NOOpPOBUIBHOI 3rOJM TPETEUCHKUX CYIJAIB Ha IXHE MPU3HAYEHHA YU OOpaHHS Y
KOHKPETHIN CITpaBi).

3. B cucrtemi npaBa KOKeH 13 CIOCO0IB alIbTEPHATUBHOTO BUPIIIEHHS CIIOPIB, Y
TOMY YHUCHi 1 TPETEUCHKUU PO3TJIAJl, BUSHAYAIOTHCS SK TMPABOBI CYOIHCTUTYTH, SIKi
BXOJISITh IO MIKTajdy3eBOro KOMIUIEKCHOTO MPaBOBOTO 1HCTUTYTY albTEPHATHBHOIO
BUpIIIEHHST cropiB. Taki CyOIHCTUTYTH MICTATh HOPMH JEKUTBKOX Taly3ei Mpasa.

30kpema, CyOIHCTUTYT TPETEUCHKOTO PO3IIISTY CHOPIB BKIFOYAE HOPMH IUBLUIBHOTO,
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rOCIIOaPCHKOTO, IUBUIBHOTO MPOIECYAIBHOTO Ta TOCTIOAAPCHKOT0 MPOIECYaTbHOTO
npaBa. OCKUIBKHA TPETEUCHKUH PO3TIIA TSIKIE O MOCUJICHHS POJIi HOPMATUBHOTO
peryJioBaHHsl AISUTBHOCTI TPETEHCHKUX CYHAIB Ta JIEPKABHOTO KOHTPOJIO 3a
TPETEHUChKUM PO3IJIAJIOM, BHACHIJOK YOTO 3BYXKYETbCS OOCST JIMCIIO3UTUBHOCTI
TPETEHCHKOrO pPO3IIIAy, TO TaKHM MpoIeC CiliJ IMEHYBaTH MpOoleCcyali3alll€io
TPETEHCHKOTO PO3TIIALY.

4. TpeTelChbKl YTroau 3aJIe)KHO BiJl X CIPsIMOBAHOCTI JOLUIBHO KiIacu(iKyBaTH
Ha: 1) cmnpsmMoBaHI Ha TiepeAady HAsSBHOTO CIOpPY (TPEeTEMChKHM 3ammuc);
2) cIpsIMOBaHI Ha Tepeladyy MOXIMBUX CIOPIB y MaHOyTHbOMY (TpeTerchke
3aCTEPEXKEHHS, TpeTehchka yroja proprio vigore); 3) 3MillaHi (TeHepaJbHUM
TpEeTEeNChKUA TOTOBIP). 32 POPMOIO YKIAACHHS CIiJI BUAUIATHA: TPETEHUCHKI Y011, IO
BKJIFOUEHO JI0 TEKCTY OCHOBHOTO JOTOBOPY (TpeTeiichbKe 3acTepexeHHs), Ta
TPETEHChKI YTOAW, LIO MICTATBCA B OKPEMOMY JOKYMEHTI (TpETEHChKHIl 3ammuc,
reHepalibHUN TPETEUChKUI JOTOBIP, TPETEHChKa YroJia proprio vigore Ta iH.).

5. HerunoBi ans BHYTPIIIHBOTO pO3IJIALY TPETEHChKI yYroAu MOXHA
BU3HAUUTH sK: 1) OaraTopiBHEBa TpeTeiiCchbKa yroja — TpeTelcbka yroja, BiANOBITHO
70 SIKO1 CTOPOHHU TOTOAMIIM PEKOMEHJIOBAaHE UM OOOB’S3KOBE 3aCTOCYBAHHS Oyb-
SKOTO CIIOCO0Y aJIbTEepPHATUBHOTO BUPIIICHHS CIIOPY, 110 TIEpeaye epenadl cropy Ha
BUPIIIEHHS! TPETEUCHKOMY CyAy; 2) allbTepHAaTUBHA TPETEHChKA yroja — TpeTeichKa
yroja, BIAIOBIIHO /10 SIKOi CTOPOHHU MOTOJMIIN TIEPEIAaTH CIIp HA BUPIMIEHHS OJHOMY
3 JIEKUIbKOX BHU3HAYEHUX TPETEUCHKUX CY[IB, 3 MpaBOM OOpaHHS KOHKPETHOIO
TPETEHCHKOIo Cy/ly Mo3uBavyeM; 3) riopuaHa TpeTeiichbka yroja — Tpereicbka yroja,
BI/IMOBIJHO /10 SIKO1 CTOPOHM MOTOAMIM TEpeAaTH CIIp Ha PO3IJIsj TPEeTEHChKOMY
a0o0 JiepKaBHOMY CyAy 3 TpaBOM OOpaHHS BIJIMOBIAHOTO Cy/ly TO3UBAYEM.

6. BpaxoByroun OHUCMO3UTUBHICT TPETEHCHKOTO PO3IISIAY, MPUHIUI
aBTOHOMIT BOJII CTOPIH TPETEHUCHKOI Yyroau, CiIij 3aKkpinuTu B 3akoHi Ykpaiau «IIpo
TPETEUChbKI Cyau» MOMJIMBICTh YKJIQJEHHS HETHUNOBHX JUIS  BITYM3HSHOTO
TPETEHCHKOTO PO3TIsAY yroj (OaraTopiBHEBHX, AJIbTEPHATUBHHUX Ta TIOPHUIIHUX).
Bognouac  HeoOXimHMM €  BCTAHOBJICHHS ~ HEAINCHOCTI  OJHOCTOPOHHIX

ATBTEPHATUBHUX Ta OJHOCTOPOHHIX TIOPUAHMX Yroja, SKUMH TIPaBO BHOOPY
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IOPUCAUKIIIITHOTO OpraHy HAaJa€ThCs JHILIE OJAHIM CTOPOHI, IO € MOPYIIEHHSIM
MPUHIIUITY PIBHOCTI CTOPiH TPETEUCHKOI yTO/IH.

7. YV pamkax BuzHaueHoro Crpaterieio peQopMyBaHHS CYIOYCTpPOIO,
CYJIOYMHCTBA Ta CYMDKHHMX MPaBoBUX 1HCTUTYTIB Ha 2015-2020 poxu HampsMKy Ha
PO3IIUPEHHST TIEPEiKy CIOpIB, MIABIJIOMYHUX TPETEUCHKOMY CYAY, MOLUIBHUM €
MOIIUPEHHS KOMIIETEHIII TPEeTeHChKUX CYJIB Ha BHUPINICHHS CIOXXWUBUMX Ta
KOPITIOPAaTUBHUX CIOPIB, @ TAKOXK HA BUPIMICHHS OKPEMHX KaTeropiil 1HAUBIAyaIbHUX
TPYJIOBUX CIIOPIB.

8. BumaeTscst 1OLUTEHUM BHOKPEMITIOBATH Y TPETEHCHKOMY PO3TIISAl HACTYITHI
cTaaii: sl Tperelicbkoro cyny ad hoc mepmioro cTagi€ro € OTpUMAaHHS IPOXaHHS
(mpono3ullli) 1HIIOK CTOPOHOIO TPETEUCHKOI Yroau Npo NpHU3HAYEHHS 4u OOpaHHs
CKJIaJly TPETEHUCHKOIrO Cyny JJisi BUPIIIEHHS KOHKpPETHOTo crnopy. Pemra cramiii €
CHUIBHUMU JJI TIOCTIMHO JII0YMX TPETEHUChKHUX CYJIB Ta TpeTerchbkux cyaiB ad hoc:
1) oTpuMaHHs 1O30BHOI 3asBM; 2) (OpPMYBAaHHS CKJIaay TpPETEUCHKOIO CYyAY;
3) BiAKpUTTS (TMOpYIICHHS) MPOBAJPKCHHS Y crpaBi; 4) MiAroToBKa CIpaBH 0
TPETEUCHhKOIO PO3IJsiAy; S5) 3°sCyBaHHS NUTaHb MNP0 HASBHICTh YU BIJICYTHICTb
KOMIIETEHIIII TPETEHChKOTO CyAy Ha PO3TJsij NaHOi CIpaBH, HASBHICTH 1 JIHCHICTb
TPETEHChKOI yroaw; 6) po3MIAl CHpaBd IO CyTi; 7) BHUHECEHHS PIllICHHSA
TPETEUCHKOTO CYyHYy.

9. IlpoBamkeHHsT 3 OCKApXKEHHS PIIIEHHA TPETEUCHhKOro cyay Ta BHIadl
BUKOHABYOTO JIMCTa HAa MPUMYCOBE MOTO BHUKOHAHHS B CTPYKTYpl IHBLIHHOTO
MPOLIECY € CAMOCTIMHUMH MPOBAJKEHHSMHU Y 3B’SI3KY 3 0COOJIMBOCTAMHU CyO’€KTHOTO
CKJIamy, TpouecyanbHoi (GopMH Ta pIlIeHHsS, IO BHUHOCHUTHCA 3a PE3yIbTaTOM
po3rsay. OgHak 3 METOI MPOIECyaIbHOT €KOHOMIT JIOIIJIBHUM € 00’ €qHaHHS IUX
JIBOX TPOBAKEHb Yy paMKaxX OJHOTO IPOBAKEHHs, IO TMOB’S3aHO 3 IXHBOIO
NOJIIOHICTIO B MPOLIECYyabHOMY ILJIaH1, a TAKOXK 3 TUMH IIPABOBUMHU HACIIJKaMH, SIKi
BUHUKAIOTh B PE3YJIbTATI PO3IIISAY TAKUX 3a5B.

10. HeoOxigHO BCTaHOBUTH OOOB’S3KOBICTh BHUTPEOYBaHHS KOMIIETEHTHUM
CyJIOM MartepiajiiB TPETeUCHKOTO PO3IIIALY i Yac PO3IISIAY 3asB MPO CKACyBaHHS
pIlIEHHsI TPETEeHChKOTO CyAy Ta BHJadyl BUKOHABUOTO JIMCTa HAa MOro MpPHUMYCOBE

BUKOHAHHS, a II0JI0 TPETEUCHKUX CYAIB JUIsl BUPIMIEHHS KOHKPETHOIO CIIOPY —
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000B’s130K TpeTeiickkoro cyay ad hoc BIpomOBK CEMUACHHOTO CTPOKY 3 MOMEHTY
BUPIIICHHS CHOpPaBH HAJICJIATH BIAMOBIIHI MaTepiadn IO KOMIETEHTHOTO CyAy 3a
MICIIEM PO3IJISIAY CIIpaBH Ha 30epiraHHsl.

11. 3 MeTor0 BIOCKOHAJIIEHHSI BCTAHOBJIECHOTO 3aKOHOM MEPENiKy MiJCTaB s
CKaCyBaHHsI PIIlIEHHS TPETEUCHKOro Cyay Ta BIIMOBH y BUadi BUKOHABYOI'O JIMCTA
Ha HOro NMpUMyCcOBEe BUKOHAHHS HEOOX1JHO BHECTH BIAMOBIAHI 3MIHU Ta JTOMOBHEHHS:

— JIOMOBHUTH dYacTUHY Jpyry cr. 389-5, wyactuny mnepmy ct. 389-
10 UIIK Ykpainu, yacTuHy TpeTio cT. 51 Ta yacTUHy mocTy cT. 56 3akoHy YKpaiHu
«IIpo TpeTeuchKi Cyam» OKPEeMHUM ITyYHKTOM, BKJIFOUHMBIIH A0 MEPEiKy IMiICTaB s
CKacyBaHHS DIIIEHHS TPETEUCHKOTO CyAy Ta BiIMOBH y BHJaul BUKOHABUOTO JIMCTA
Ha HWOro MpPUMYCOBE BHUKOHAHHS TaKy IiJICTaBYy, SIK «pPIMIEHHS TPETEHCHKOTO CYIy
CYIepeYUTh YAHHOMY 3aKOHOJABCTBY Y KpaiHH, B TOMY YHKCJII MO0 (GOPMHU Ta 3MICTY
pILIEHHS] TPETEUCHKOro cyay, nependoadeHux crarrero 46 3akony Ykpainu «Ilpo
TPETEUCHKI CYyAM»;

— BUKIIOYUTH 13 vactuHu mnepmoi cT. 389-10 HIIK Vkpainu Ta yactunu
mocToi cT. 56 3akony Ykpainu «IIpo TpeTeichki cyam» Taky MiJICTaBy JJis BIIMOBU
y BUJIa4l BUKOHABUOTO JJOKYMEHTY Ha MPUMYCOBE BUKOHAHHSI PIIlIEHHS TPETEHCHKOTO
Cylly SIK HEHaJaHHS Ha BUMOTY CYyJy MOCTIMHO JIIOYUM TPETEUCHKUM CYyJIOM
BIJIMOBIHUX MaTepiaiaiB TPETEHCHKOI CITPaBH.

B nucepranii chopmMyaboBaH1 i 1HII TPOMO3ULIT PO BAOCKOHAJIEHHS YUHHOTO
3aKOHO/IaBCTBA 010 PO3IJIALY IIUBIILHO-TIPABOBUX CIIOPiB TPETEHCHKUMU CyJaMH, a
TAKOX JISAJIbHOCTI KOMIIETEHTHMX CYAIB Yy TMPOBAPKCHHIX, IOB A3aHUX 13

TPETEUCHKUM PO3TIISAIOM.
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JOJATKHN
Taomung 1

2012 pik | 2013 pix | 2014 pix* | 2015 pix*
Po3risiHyTO N030BHUX 3a51B: 893023 921591 |748773 |761091
Po3risiHyTO 3a51B IIPO CKacyBaHHSA
pIIIEHHS TPETEHCHKOTO CYIy: 207 391 552 424
3 SIKUX:
B1JIMOBJICHO Y 3a/IOBOJICHHI 3asiBH 27 100 138 146
3as1BH 33JI0BOJIEHO 26 165 253 152
PosrisinyTo 3asB ipo BUauy
BUKOHABYOI'O JINCTA HA IPUMYCOBE 11123 12 837 18 767 12 492
BUKOHAHHS PIllIEHHS TPETEHCHKOTO
Cyay:
3 AKUX:
B1JIMOBJICHO Y 3a/I0BOJICHHI 3asB 195 158 405 1124
3asiBU 3a10BOJIEHO 9818 10 040 17171 10411
YMOBHUI B1JICOTOK pO3BaHTaKEHHS

1,23% 1,37% 2,45% 1,61%

JepKaBHUX CY/IIB:

* 0e3 ypaxyBanHs qanux micreBux cyaiB AP Kpum, m. CeBactomnoss, 18 cynis

Jlyrancwkoi o6macti Ta 33 cyaiB JloHenpkoi o6acTi.




