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IO IINTAHHSA ITPO 3AKOHHY CUJIY
PIINIEHHS TPETEVICBKOI'O CYIY

30iiicneno docniOncenHsa 3micmy ma Yymos HAOPAHHS 3GKOHHOL CULL
piwenuam mpemeiicvkozo cyoy. Tawox docnidxrcero i 0puduyHi
6J1acmueocmi ma npasosi Hacioku, copmyabLo8aHo 3micm
s.acmueocmell He3MiHHOCMi, HeCnPOCMOBHOCMI Ma BUKAIOYHOCTL
piwenns mpemeiicokozo cyoy.
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BUKJIIOYHICTB.

ITpuitasarra y 2004 pori ITusinsHOrO mporecyanbHoro Kogexkcy Ykpainu (IIITK
VYkpaiau), a motiMm — i mpuitHATTS 3akoHy YKpainu “IIpo TpereiichbKi cymu” Hamaso
IPaBO yYaCHHKAM IIMBLILHUX BiJHOCHH HepemaBaTH CBOI CIOPK HA BUPIIIEHHS HE 0
opraHy Jiep:KaBHOI Cy/IOBOI BJIai — CYIY 3arajbHOI IOPUCAMKILII (BiITTOBi fHOMY MicIieBOMY
Cyoy B MicCTi, paiioHi), a 10 Hemep:KaBHOI'O OPraHy — TPETeMCLKOro cyny (obpamomy
CTOPOHAMH Y IIOIIEPEIHBO YKJIAAEHI TPeTeNChKill yromi).

BignoBigHo BMHMKJIA HEOOXiOHICTH MOCTIIMKEHHS IOPHUIANYHNX BJIACTHBOCTEHN Ta
CYTHOCTI PillleHb, SIKi yXBaTIOIOTHLCA TPETEHCHKHIM CYIOM 34 Pe3yJIbTaTaMM TPEeTeNCHKOro
PO3IJIANY, B TOMY UHCJIi 3’SICYyBAaTH, UM HAOMPAIOTEH TaKi PillIeHHs 3aKOHHOI CHIH, i AKITTO
HaOMpPaIoTh, TO B AKUX MEXKaX.

Tewmi pirieHHA TPETEUCLKOIO CYay, IO YXBaJEHO Y IIUBLILHIN citpaBi B YKpaini Ta
Pocii, 6ysa mprcBsueHa HI3KAa HAYKOBUX ITYO IiKAIlill, HAYKOBO-IIPAKTHMYHIX KOMEHTApIB,
nucepramii Ta moHorpadii tTakmx yuenumx, Ak M. B. Kosans, 10. II. Ilputuxka,
IO0. B. Bimoycos, JI. A. Mysura, B. B. Maciok, C. O. Kypouxin, }O. O. CxBop1ios,
B. II. Camoxsamnos, C. O. Hupares ta iHii. 3asHaueHi JOCTiIKeHHA mrepeayciM Oy
CIIPSIMOBAHI HA BIOCKOHAJIEHHSA MEXaHI3My ITPABOBOIO PETYJIIOBAHHS BUPIIIIEHHS ITUBLIHHO-
OPaBOBUX CIOPiB y TpeTelichbKuxX cymax. OKpeMo cJin BimsmauwmTu mucepTaliiime
JIOCTIiIXKEeH s Ha 300y TTA HAYKOBOI'O CTYIIeHA JoKTopa opuanunnx Hayk FO. 1. Ilpuruxu
Ha Temy: “TeopernuHi mpobieMU 3aXMCTy IIPAB YUACHUKIB IIMBLILHIX IIPABOBIIHOCUH Y
TpereiicbkKkoMy cyai” [1]. Oxpemi mpomosuirii, BUCJIOBJIEH] B MeXKax ITHOTO JOCJIiIKEeHH,
Hagai OyJiy BpaXxoBaHi IIpy MPUMHATTI 3aKoHy YKpainu Bix 5 Oepesus 2009 p., akum
BHECEHO 3MiHu 10 3aKony YKpaiuu “IIpo TperelicbKi cyau”. Y Toi e Uac He BCi MUTaHHsd,
OB’ sI3aHi i3 BUPIIIEHHSAM IUMBLIBHUX CIIOPIiB Y TpeTeiicbKoOMYy cyni, mocaimkeni. Tak,
MUTAHHA 3aKOHHOL CUJIU PillleHb TPETeNChKUX CY/IIiB JI0 ITHOTO Yacy B TeOpil IIUBLILHOTO
mporecy YKpainm Mai:Ke He IOCHIiIKyBaJioCh, I'DYHTOBHI JOCHiIKeHHSA 3a3HAUEHOL
TEeMH IIPOBOJIMJINCH Y POCIHCHKIN IOPUANYHI JOKTPUHI, 30KpPeMa TaKUMI HAYKOBIISIMU,
ak C. O. Kypouxkiu Ta B. II. TI'aBpuienko.

Memow cmammi € BU3SHAUEHHS ITOHATTS 3aKOHHOL CUJIN PillleHHSA TPeTeiCchbKOro
cyny, 1l IOpUAMYHUX BJIACTUBOCTEN Ta IPABOBMUX HACIIAKIB, (DOPMYJIIOBAaHHSA 3MIiCTy
BJIACTUBOCTEN HE3MIHHOCTi, HECITPOCTOBHOCTI Ta BUKJIIOYHOCTI ITMX PiIlleHb i BUIAAKIB iX
OCKapIKeHHs.
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IIuTanHsa 3aKOHHOI CHJIM PillleHHS TPETEHCHKOIo CyAy UMHHHUM 3aKOHOIAaBCTBOM
VYKpainu He BperyaboBaHo, 3okpeMa y IIIIK Yxpainu Ta 3akoni Ykpainu “IIpo TpereiicbKi
cynn”’ He BUKOPUCTOBYETHCS IOHSTTS ‘3aKoHHA cwia”. ¥ 3akoHi Ykpaiau “IIpo Tpereiichbki
cyan” BUKOPHCTOBYIOTBHCS JIMIIIE MOHATTA “000B’sA3KOBicTh pimrenns” (ct. 50) Ta
“ocraTounicth pimennsa’ (cr. 51) [2].

Crarra 122 IIIIK Ykpainu cepep ImiicTas AJ1d BiIMOBH Y BiIKPUTTI ITPOBAPKEHH S
Y CIIpaBi Ma€ TakKi OBi migcTaBu: “Taxe, 110 HaOPaJIo 3aKOHHOI CIJIN, PIIIIeHHS Y1 yXBaJja
cyay IIPO 3aKPUTTA IIPOBaIKEHHA V CIIPaBi y 3B SI3KY 3 BiIMOBOIO HO3MBAava Bif II030BY
a00 YKJIAJeHHSIM MIPOBOI YIOJAM CTOPIiH Y CIIOPi MiXK TMMMI CaMHMK CTOPOHAMI, IIPO TOM
caMuii mpeaMerT i 3 THX caMUX ITiJIcTaB; PillleHHs TPEeTeNChKOro Cyny, IIPUAHATE B MexKax
10r0 KOMIIETEHITi1, IITOA0 CIIOPY MisK TMMM CAMUMY CTOPOHAMU, ITPO TOM CAMUil IIpeaMeT
i 8 Tux camux migcras” [3]. Ak Gaummo, I TOro, 00 yV BiZKPUTTI IIPOBAIKEHHS Y
cropasi O0yJ0 BiMOBJIEHO CYIOM, JOCTATHBO IIPOCTO YXBAJIEHOI'O TPETEHCHKHM CYI0M
piIleHHs, III0 HE OCKap:KeHe Ta He CKacoBaHe, B TOH Yac SK MJIA CYJOBOTO PillleHHS
HeoOXimHui (hakT HAOPaHHA HUM 3aKOHHOI CIJIN.

Y cr. 61 IIIIK Ykpaimu cepen mifcTaB AJisi 3BiIbHEHHS BijJ IOKasyBaHHS
3a3HAYAETLCS HAABHICTL CY/IOBOIO PillleHHs, 1[0 Ha0paJIo 3aKOHHOL CIJIM. ¥ TOH JKe uac
PiIlleHHST TPETeHCHhKOro Cyly He BKAa3aHO y 3a3HAUEHOMY Ilepesiky [3].

Ileprr 3a Bce, HEOOXiHO BiMMOBiCTM HA MUTAHHS IIPO Te, UM HAOWPAE PillleHHSA
TPETEeHiCHKOro CyIy 3aKOHHOI CILIH.

3aKOHHA CHJIA CYAOBOI0 PIllIeHHS BUSHAUAECTLCA SIK HOr0 IKiCTh, 110 XapaKTepU3ye
CyIOBe DiIlleHHA SK aKT IPaBOCYAIA i 3abeslleuye peasizallito BJIAJHOTO BEJIHHS, IO
MicTUThCA y pillleHHi, Ta BUBHAYEHICTh Y BCTAHOBJIEHUX CYJOBUM PillIeHHAM
mpaBoBigHocHHAxX [4, c. 42].

3MiCT 3aKOHHOI CMJIM CKJIA[AI0OTh ii CTaTMYHUI (OCTATOUHICTH CY/TOBOTO DiITIEHHS)
Ta TUHAMIYHUH (000B’A3KOBICTh CY/IOBOIO pillleHHs) eqeMmenTu [4, c. 42].

3aKoHHAa cuJjIa CYIOBOTO PillIeHHS iCHYy€e 3a HAABHOCTI TAKHUX YMOB, TOOTO OOCTaBIMH,
3 AKUMU II0B’ A3Y€E€THCS BU3SHAHHS CYI0BOI0O PillIeHHS TAKUM, 1110 HaOpaJio 3aKOHHOI CHJIN:

a) BiAIOBiAb Cyay Ha 3asBJIEHI BUMOIH 0CO0M 3asIBHUKA PO 3a0BOJICHHS BUMOI'M
abo BiIMOBY B TaKOMY 3aZl0BOJIEHHI (ab0 (hikcyBaHHs BUPIIIEHHS CIIOPY 3 iHiIiaTWBU
CTOPIiH B iHITIOMY IIpoIieci, 800 HEMOKJIUBICTL BUPIIIIEHHS CIIOPY B ITMBLIBHOMY CYIOUMHCTBL
3a HAABHOCTI TaKOI MOKJIMBOCTI B iHIITOMY, BiIMiHHOMY BiJl IIMBLILHOTO CYyAOYMHCTBA,
a00 BCTAHOBJIEHHS MEBHUX 00CTaBUH OO0 0cib, AKi 6epyTh y4yacTh y CIIpaBi);

0) HEMOJKJIUBICTh AJIA CyOy IEperjsaHyTH yxXBaJleHe HUM CYJOBe pillleHHS
(He3MiHHICTb CYZOBOTO PillIeHHST);

B) HEMOJKJIUBICTh IIEPErJIAy CYIOBOTO DPIIlIeHHS B ANeJIAI[IHOMY IIOPAIKY
(HeCIIPOCTOBHICTh CYTOBOT'O PillIeHH);

I') HEMOXKJIMBICTh TIOBTOPHOT'O IIOJAHHS BUMOTHM, IO TOTOXKHA 3a CTOPOHAMH,
IpeaIMeTOM, 3MiCTOM Ta IIiICTaBOI0, 400 OCKap:KeHHs BCTAHOBJIEHUX (DAKTiB Ta 00CTaBUH
(BUKJIIOUHICTB CyZOBOrO pirteHust) [4, c. 111].

IIpaBoBuMM HacTiAKAMI HAOPAHHS CYJOBHM PillIeHHSIM 3aKOHHOI CIIN HA3UBAIOTHCS
BU3HAYEHiCTh IIPaBOBiTHOCHH, BCTAHOBJIEHIX CY/TOBUM PillIeHHAM, Ta 3JaTHICTb CyIOBOTO
pimteHHs 10 peastisaliii, B ToMy 4mcii mpuMycoBoi [4, c. 112].

SIKIT0 aHAasisyBaTH PIIllIeHHA TPETEMCHLKOTO CYIy 3 TOUKU 30py MOT0 3MICTY, CJIi
3a3HAUNTH, ITI0 B IOPUANYHIN JiTepaTypi pillleHHsA TPeTeHChKOro Cyny BU3HAUYAETHC SAK
aKT, AKUM CIIip BUPIIIIYETHCA IO CYTi, TOOTO POOMTHCA BUCHOBOK ITPO IIOBHE a00 YaCTKOBE
3a/I0BOJIEHHS TI030BHUX BMMOT UM IIPO BiAMOBY B ix 3amoBosieHHi [1; 5, c. 190]. OmHak
[IJIS TOTO, II[00 BUSHATH PIiIlIEHHS TPETeliCbKOro Cyay TaKuM, II0 HAOMpae 3aKOHHOI
CIIN, HeoOXimHo 3’ sicyBaTi, un HabyBae BOHO BJIACTUBOCTEH HE3MiHHOCTI, HEeCIIPOCTOBHOCTL
Ta BUKJIOYHOCTi, OCKIJIbKM IIPAaBOBUM CTaH, 3a AKUM DPillIeHHIO CyAy BJIACTUBI IIi
BJIACTHUBOCTI, Y CYKYITHOCTI € YMOBOIO HAABHOCTI Y PIIlIeHHS Cyy 3aKOHHOI CIJIN, OCKLIIBKI
Te3a PO Te, IO 3a Pe3yJIbTaTaMM TPETEMCHLKOTO PO3IVIANY TPETEUCHLKMUI CYyI IPUIIMAaE
pilleHHs, B AKOMY JIa€ BiIOBiAh Ha 3asBJIE€HI BUMOTH, 3allepeueHb He BUKJINKAE. SIKIII0
’K TaKa BifIIOBigL He € UiTKOI0, TO BiAmoBigHO 10 cT.cT. 47 Ta 48 3akony Ykpaiuu “IIpo
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TpeTelchKi cyau” TpeTelicbKUil Cy/T BIPaBi yXBaJIUTH HOAATKOBE PillleHHs (II[0JI0 BUMOT,
AK1 OyJIu 3asABJIEHI IIiJ Yac TPeTeHChKOro PO3JISALy, ajie He SHAUIILIN BiToOpasKeHHSA y
pitrensi) a6o pos’ICHUTY TIpUiTHATE (IIT0I0 HEYiTKO BUCJIOBIEHUX ITOJIOMKEHDb Y PillleHHL
TPETEUCHLKOTO CYIy).

Kpim Toro, Bigmosiguo mo cr. 49 3akony Ykpainu “IIpo TpereiichKi cymm”
TpeTelChbKUI Cy/l BIIPaBi BHECTU 3MiHU JI0 YXBaJIEHOI'O HIM PillleHHs 3 BJIACHOI iHiIiaTuBmu
abo 3a 3asIBOI0 CTOPOHU TPETEHMCHKOI'O PO3IJIAAY, a caMe — BUIIPABUTHU Y PillleHHi
aprihMeTHYHI IOMILIKHM, OIMCKY a0o0 I HetounocTi [2]. B iHmmx Bumagkax TpeTeiichKui
CyI, IIT0 YXBAaJIUB PiIlIeHHsI, He BIPaBi 3MiHIOBATH yXBajieHe HUM PiIlleHHsI, BUXOAAUN i3
Te3HU IIPO OCTATOUHICTE PillIeHHS TPETEChKOr0 CYAy, BCTAHOBJIEHOI cT. 51 3aKkoHy YKpainu
“IIpo TpeTelickKi cyam”, a TaKoK Toro, 1o ct. 49 “BumnpasiieHHs pimeHHA” MiCTATH
BUUEPITHUH HEPEJIiK IIiICTaB I BHECEHHS 3MiH y TEKCT CYIOBOI0 PiITIeHHS TPeTeHChKIM
cyzoM. TakM YMHOM, MOXKHA Kas3aTH IIPO HE3MiHHICTE PIIlIeHHS TPETeHChKOro Cyay BiKe
3 MOMEHTY HOTO OT'OJIOIIIEHHS.

HecnpocToBHiCTE pillleHHA TPETEUCHKOTO CYAy — Il HEMOMKJIUBICTH AJA
TPETEUCHLKOr0 Ta AePIKABHOTO CYIy MEPETJISIATH OT'OJIOIIeHE PillleHHA TPETEUCHKOTO Cyoy
IO CYTi Ta HEMOXKJIVBICTH AJIA CTOPiH CTAaBUTHU IMNTAHHA IIPo Takuii neperssan. Ilomo
pillleHb TPEeTEeNCHhKOro CyIy BiICYTHS MOMKJIMBICTH 3aCTOCYBAaHHS alleJsIliitHOro abo
KacalliffHOrO IIOPSIKY OCKap:KeHHs, TaK caMO AK i Ieperjsiiy 3a HOBOBUSABICHWMI
obcTaBMHAMM, YOr0 He MOYKHA CKas3aTH IIPO PillleHHS CYAy, yXBajieHe CYIOM IIepIIol
iHcraHil y nmuBiabHil clpaBi. YKIamamoun TPeTeHChKY YIO4y, CTOPOHN OepyTh Ha cebe
PUBUKH, TIOB’A3aHi 3 HEMOYKJIMBICTIO HalaIi BUKopucToByBaTH icaytounii y ITITK Ykpainu
MeXaHi3M BUIIPABJIEHHS CYAOBUX TTOMIJIOK.

Bigmosigao mo cr. 51 3axony Yrpaimm “IIpo TpeTeiichbKi cymu” pileHHS
TPETeNChbKOro CyAy € OCTATOYHHM i OCKAap:KeHHIO He ITiAjsarae, KpiM BUIIAAKIB,
nepenbdavenux 1M 3akounoM [2]. Y. 2 miei crarTi mepenbayae, 1o pieHHA TPETEHChKOro
cyny Mo:Ke OyTU OCKap:KeHe CTOPOHAMM, TPETiMM oco0aMHu, a TaKOK ocobaMu, SKi mHe
Opajiu y4acTb y CIIpaBi, y pasi, SIKIO TPeTeHChKUl Cy ] BUPIIIINB INTAHHS PO iX mIpaBa
1 000B’ A3KH 0 KOMIIETEHTHOI'O CY/Iy BiJIIIOBIAHO A0 BCTAHOBJIEHNX 3aKOHOM IIiBimoMuocTi
Ta MiACYTHOCTI CIIPaB.

Kpim Toro, pirreHHsA TpeTeichKOro Cymny MOKe OyTH OCKapiKeHe Ta CKacoBaHe 3
TaKUX IIiICTaB:

1) cupaBa, mo SKili IPUMHATO PillleHHS TPEeTeMCHKOro Ccyny, He MmiaBimomua
TPEeTEUCLKOMY CYZy BiIIOBITHO 0 3aKOHY;

2) piImeHHs TPeTeNCHKOTO Cyoy IIPUIHATO Y CIIOPi, He IepeadadyeHOMY TPETEHCHKOI0
Yromoio, abo MM DIIlIeHHAM BUPIIeHi NMUTAHHS, AKi BUXONATL 3a MEXKi TpeTeichbKOoi
yroau. SIKIIO pillleHHAM TPEeTeHChKOro CyIy BUPIIEHI IUTaHHA, AKi BUXOIATH 3a MEXKi
TPeTeNChKOI YyTOAM, TO CKACOBAaHO MOXKe OyTHU JIUITIE Ty YACTUHY PillleHHs, II0 CTOCYETHCS
OUTaHb, AK1 BUXOIATL 3a MeXKi TpeTeiichbKOol yroau;

3) TpeTelichbKy Yrogy BU3HAHO HEIiMiCHOI KOMIIETEHTHUM CYIOM;

4) crJag TPeTeMChKOro Cyay, AKUM IPUHAHATO PillleHHs:A, He BiAIOBiIaB BUMOraM
crateir 16—19 1poro 3axomy;

5) TpeTelicbKMii Cy/ BUPIIIIMB IIMTAHHS IIPO IIpaBa i 000B’A3KU 0Ci0, AKi He Opasu
yuacTb y cupasi [2].

CTpoK 11 OCKAPYKEHHsI PillleHHs TPEeTeMCHLKOro CyAy CTAHOBUTH TPU MICAIL 3
MOMEHTY IPUAHATTS PillleHHsS TPeTelChbKUM CYIOM, a Y BUIAAKY, AKIIO Cy0 €KTaMI
OCKap’KeHHS BHCTYHAIOTh 0COOM, SKi He Opajiu ydJacTi y CIIpaBi, ajle TPeTeHChbKUIA Cy[I
BUPIIIUB IATAHHA IIPO IX mpaBa i 000B’ A3KM, — TPU MICAIIi 3 IHS, KOJIM BOHU [i3HAJINCS
a00 MOBMHHI Oy/IM Ai3HATHCS IIPO IPUHAHSTTS PillleHHs TPETEeHChKOro Cyay.

fAx Gaummo, mepesik IiAcTaB IJIA OCKAp:KeHHs, mepemdoaueHuii cT. 51 3axomy
Vrpaiuu “IIpo TpereiichKi cyau”, BUUEPITHUI i CTOCYETHCSA JIUITIE TTOPYIIIEHh BUMOT 3aKOHY
Yrpainu “IIpo TpereiichbKi cyau” Ta TpPeTEMCHLKOI yromy CTOPIiH IIOA0 IIOBHOBAYKEHD
TPeTeNCHLKOro Cyay BUPIIIIyBaTH ITI0 CIIPABY, TOOTO (DaKTHUYHO TaKe OCKAp:KeHHS € He
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OCKAP’KEHHSAM II0 CYTi YXBAJIEHOTO CYIOBOIO PIiIlleHHs, a OCKApyKeHHSIM, OJU3bKUM 0
KacalliifHoro.

BuHATOK cTaHOBUTE JIMIIIE TAKAa ITiICTaBA IS CKACYBAHHS PillIeHHS TPETEHCHKOr0
cyny, K BUPIIIIEHHS TPEeTeNCHLKUM CyIOM IIUTAHHS IIPO IIpaBa if 000B’A3Ku 0cib, AKi He
Opasi y4acTh y CIIpaBi, OJHAK 3asHAUeHA ITifcTasa, 10 3’dABMIacsad y SaKoHI YKpaiHu
“IIpo Tpereiicbki cyau” auite 2009 poxy, Oyiaa sampoBalKkeHa YKPaiHCBKUM
3aKOHOJIABITEM BUKJIIOUHO V 3B’SA3KY i3 MPAKTUKOIO YXBaJeHHS DPillleHb TPETeHCHKUMU
cyoaMu, KOJu OOPYKHUKM, IOAO0 SAKMX BOHU Oy/IM yXBajeHi AisHABAJIMUCSA IIPO HBOIO
JIMIIIE Ha eTali IIPMMYCOBOI'0 BUKOHAHHSA PillleHHS TPETeHCLKOro CyIy.

Y Oyab-aKOMY BUIIAAKY CY/I IEPIOl iHCTaHITI1 ¥ IIMBLIbHIM CIIpaBi IIpo OCKap:KeHHA
pillIeHHST TPEeTEUCHKOTO CyAy MOMKe CKacyBaTW HMOro JIWIe i3 mmifcraB, AKi IIpPAMO
nependaueHi y cr. 51 3akony Ykpaiau “IIpo TperteiicbKi cyaun”’, a mpolieaypa PO3rIasy
TAKKX CIIPaB, Iependadena riuasoo 1 posgiazy VII ITIIK VKpaidu, BUK/IIOUAE MOMKJINBICTE
TIOBTOPHOT'O JIOCTiKEHHSA CYyIOM BCTAHOBJIEHUX TPETEHCHKUM CyIOM OOCTaBMH.

VY 8B’ABKYy i3 MM, MOYKHA CTBEPIPKYBAaTH, IO PiIlIEHHS TPETEHCHKOro CyHy €
HECIIPOCTOBHUM 3 MOMEHTY HOr0 IPUIHATTS TPETEHCHLKUM CyIOM i Hamaai Moke OyTu
OCKap:KeHe Ta CKacoBaHe CYAOM IIepIIoi iHcTaHIii Jmine 3 (opMaJbHUX IIiCTaB,
nependauenux cr. 51 3akony Ykpainu “IIpo TperelicbKi cymu”.

Tomy moykHaA morommTucs i3 pocificbkum HaykoBuem M. A. JlyGpoBiHoro, siKa
3agHavaJIa, M0 CTAIis IIePerJIAay PillleHb TPETEMCHKOro Cyay Ma€e KacalliiiHIi XapaKTep,
TOOTO CTOCYETHCA PillleHb, AKi Bike HaOpaau 3aKOHHOI cuiu [6, c. 25].

BukrouHicTh pillieHHSA TPETeNChKOro Cyay MOKHA BUSHAUUTU K HEMOYKJIVBICTH
IIJIs1 0Ci0, AKi Opasu y4JacTh y CIpaBi, 3asBJISTH II030B, TOTOXKHUU Y:Ke JO3BOJIEHOMY, Y
TPETEUCHKOMY Ta IeP:KaBHOMY CyHi, a AJIA TPETEMCHKOr0 Ta IepP:KaBHOTO CyIy —
HEMOXKJIMBICTh IIPUMHSTTS O CBOT'O IIPOBAIKEHHS i POSIVIALY TAKOTO IT030BY. BUKJIIIOUHICTD
PiIlleHHSA TPETEUCHKOTO CYy CTBOPIOE 000B’ A30K BiIMOBUTHU Y IIPUIHATTI IIO30BHOI 3asIBH,
3aKPUTH IPOBAIYKEHHA y cripaBi. Pocitickkuii Buennii-topuct M. E. Moposos BinzHauae,
10 AKIMO PiIlleHHsS TPeTEeHCHLKOro Cynay Ha0pajio 3aKOHHOI CHUJIM, TO BOHO He HalyJo
O3HAK 3araJIbHOO00B’sI3KOBOCTI BUKOHAHHS 1 IIPEI0UITiaIbHOCTI BCTAHOBICHUX Y HbOMY
daxTiB, ajie B TOM 2Ke Uac yci cyd’e€KTHU IIpaBa CTAIOTh 0B’ A3aHMU 3PO0JIEHIMI B HLOMY
BHMCHOBKAMU ITIOJI0 iCHYBaHHS i AIICHOCTI IIPaBOBiTHOCKH cTOpPiH [7, c. 94]. IIpu mpomy,
Ha 10ro IyMKY, PillIeHHs TPETEHCHKOro CyIy € TOKYMEHTOM, SIKII IIOBUHEH BPaXOBYBATHCh
ycima cy6’ektamu mpaBa [7, c. 94]. V Hu3Ii BUOAAKiB IpU PO3IJIALLI CIOPY B
Mi’KHapOgHOMY KOMEPITiTHOMY ap0iTpaski 18 MOABY BJIACTHUBOCTI BUKJIFOYHOCTI BUHECEHE
PiIlleHHsT TOBUHHO ITPOMTU IIPOIENYyPY BUSHAHHS.

Heob6xigao moroaurtuca iz M. E. Mopo3oBum y IIbOMY HHUTaHHi, OCKiJIbKU
HeCKacoBaHe PillleHHs TPeTeHChKOro CyAy II030aBJIs€ CTOPIH TPETeHChKOI'0 PO3IJIALY
MOJKJIUBOCTI BUPIIINTU CBifi IMUBLIBHUU CIip, IO AKOMY BiKe NPUUHATO DPillleHHA
TPETENCHKOTO CyAY, ¥ Cy/Ai 3araiabHOI opucamkirii. TinbKu micas ckacyBaHHSA PillleHHS
TPETEACHKOTO CYIy Ta BU3HAHHS HEMIIICHOIO TPETEMCHKOI Yromay MOKJ/IMBE BUPIITIEHHS
BiAIIOBiTHOTO IIMBLIBHOIO CIIOPY B CY/i 3aTaJIbHOI IOPHUCIMKITII.

OnHaK BUKJIIOUHICTD PIIIIEHHSA TPETEMCHKOTO CYAY Ma€E MeBHi OCOOIMBOCTI IOPiBHAHO
13 BUKJIIOUHICTIO PiIlIeHHS CYIy 3aTAJILHOI FOPHUCIUKITIi: 0OCTaBUHM, BCTAHOBJICH] Y PillleHHi
TPETENCHLKOTO CYIY, He € IIPEIOUITI MHUMMY JIJIA CYIy 3araIbHOI FOPUCAMKITII ITPY PO3TJISAIL
uBiibHOI cnpasu. Ha 1ro mpobJsieMy sBepTajiacsi yBara B IOPUMAMYHIN JiTeparypi,
3Ba)KAlOUM Ha Te, IO IS TOCIIOAAPCHKOrO CYIy IPY POVl I'OCIIOAAPCHKOI CIIpaBU
Taki o6cTaBMHY Oy Iy Th IPEIOIUIIINHIMMY, Y 3B’ A3KY 13 1M IIPOIOHYBAJIOCS 3aIIPOBAIUTI
IPEOANIIINHICTE (haKTiB Ta 00CTABUH, BCTAHOBJIEHUX PIIIIEHHAM TPETEMCHKOIO CyIy i B
IMUBLILHOMY CynounHCTBI [8, c. 356; 9].

Taxum YHOM, 3 MOMEHTY IIPUHHATTS TPETEHCHKUM CY/IOM PillleHHs BOHO Ha0yBae
TaKUX BJIACTUBOCTEH, K He3MiHHICTh, HECIIPOCTOBHICTE Ta BUKJIIOUHICTD, & TAKOXK HASTBHIL
yci yMOBHM 3aKOHHOI CHJIM TaKoro pimmeHHs. Hi cTOpoHM TpeTelchKOro cyay He BIpaBi
IOAABATU BHMOTY i3 CIIOPY, BiKe BHUPIIIIEHOIO Y TPETEeHChKOMY CYIi, Hi CyI 3arajibHOI
IOPUCAMKITI He BIIpaBi TaKy BUMOTY IPUIMATH Ta BUpiliryBaTu. [lep:kaBa B 0cobi CyTOBUX
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OpraHiB He BIIpaBi 3MiHIOBATH a00 CKACOBYBAaTH YXBaJeHe TPETEHChKIM CYAOM PillleHH,
KpiM BUIIaAKiB, mepeabaueHux cr. 51 3akoHy Ykpainu “IIpo Tpereiicbki cymu”.

Tomy MoO:KHa CTBEPIKYBATH IIPO Te, IO PillleHHS TPETEHChKOro Cyay HaOmpae
3aKOHHOI CHJII 3 MOMEHTY MO0 MPUUHATTS TPETEUCHKIM CYIO0M, & IIPUIINC, KM MiCTATHCS
y pillleHHi cyay, € OCTATOYHMM i TAKMM, 1110 He MOKe OyTH 3MiHeHMHA Oy Ib-AKIM Cy0 €KTOM
— Hi CTOpOHaMU, Hi TpeTelChKUM CYyIOM, Hi CyZIOM 3araJibHOI FOPUCIUKITI1, 32 IOTIOMOI'OI0
OCKapJKeHHS PiIlleHHs, oro 3MiHM, CKAcyBaHHA a00 ITOMAHHS BHMMOTHY, TOTOKHOI BiKe
BUPIIIEHIN y TPETEUCLKOMY CY/Ii, A0 CyAy 3arajbHOI IOPUCAMKITII.

CraTUYHMII eJIeMEHT 3aKOHHOI CIJIM — IIe OCTATOUHICTD PillIeHHs CYAY, 1[0 BUHUKAE
y 3B’SI3KY i3 HAOpAHHAM PIIlIeHHAM CyAy 3aKOHHOI CHJIM ¥ 0O3HAUAE CTiMKiCTh BJIATHOTO
BEJIIHHS, SIKE MICTUTBLCS Yy PillIeHHi cyAy, HEMOMKJIUBICTH HOro 3MiHM a00 CKacyBaHHS
yepe3 amesAlliline oCKapyKeHHA abo IIeperjsii CyIoM, II[0 YXBaJUB PillleHH:s, abo
mIpen’ ABJIEHHSA II030BY, TOTOYKHOIO i3 THIM, ITOJI0 KO0 0yJI0 YXBAJIEHO PillleHH.

ITuTamHsa Ipo 000B’ ABKOBICTEL PillleHHs TPETEHChKOr0 CYAY, 110 HAOPAJIO 3aKOHHOL
cuIH, OLIBITT AUCKYCiitHe.

Pimtenss TpereiicbKoro cymy, 1o Habpajio 3aKOHHOI CUJIN, € 000B’I3KOBUM MIJIs
CTOPiH Ta iHITKUX 0cib, AKi Opau yuacTb y crpasi. Ile Tak 3BaHMi AUHAMIUHUI €JIEMEHT
3aKOHHOI CUJIY PillleHHA OyIb-sIKOr0 CyIy, B TOMY YHCJIi i TPETEHChKOT0. 3 ypaxXyBaHHAM
1miei oOcTaBMHY He MOYKHA IOTOANTHCS i3 BUCJIOBJIEHOO Y IOPUIMYHIM JIITepaTypi ITIO3UITIEI0
IIpo Te, IO PiIlleHHsS TPETeMCHKOro Cyay He € 00OB’SI3KOBHMU B Tili Mipi, B AKiil 11e
CTOCYETBCA aKTiB CYyHiB 3arajibHOI IOPHUCOUKILII, i He MOXKe PO3IVIAZATHCA AK aKT,
000B’ IBKOBUI JIsT BUKOHAHHS 0co0aMU, sIKi He € CTOpoHAMU TpereichbKoi yroau [10,
c. 214].

Xouaycr. 50 3axomy Ykpainu “IIpo TpereiichbKi cyau” MOBa e IIpo JoOPOBLIbHE
BUKOHAHHS PIIlIeHHSA TPETeMCLKOro Cyay: “CTOpPOHM, SKi Iepean CIIp Ha BUPIIIIEHHS
TPETEUCLKOro Cyay, 3000B’A3aHi JOOPOBLILHO BUKOHATH PillleHHS TPETEHChKOIro CYIy,
0e3 OyIb-AKUX 3BOJIIKAHB UM 3aCTEPEKeHb”’, OMHAK BJIACTUBICTL 000B’sI3KOBOCTI HABITH
CyIy 3arajJbHOl IOPUCOUKIII BKJIIOUAE TAKOXK i 000B’S30K HMOOPOBLIBHO BHUKOHYBATH
pimresHsa. Tesa mmpo J0OPOBiLIBbHICTE BUKOHAHHS PIIIIEHHS TPETEHCHKOro CYAYy B I[LOMY
BUNAIKY MiCTUTBCA Y SAKOHI JIMIITe Uepes Te, IIT0 PillleHHA 3a CBOIM IOPHUAMYHIIM 3MiCTOM,
a TAKOXK 3a IOPUAMYHUM 3MiCTOM TPETENCHKOI YTOAy IPE3IOMYETHCA OyTH BUKOHAHWM
cropoHamu nooposiisHO [10, c. 214].

Kpim Toro, sianosiguo qo cr. 57 3akony Ykpainu “IIpo TpereiicbKi cyan” pillieHHS
TPeTeNCHLKOro Cyy, AKe He BUKOHAHO JOOPOBLILHO, MijIArae MPUMYyCOBOMY BUKOHAHHIO
B TIOPSAZIKY, IO BCTAHOBJIEHWH I BUKOHAHHSA CYOBUX PillleHb, YXBAJIEHUX CYJaMU
3arajibHOI fopucauKIrii. IIpy mboMy IIifICTaBOIO IJIsT TAKOT'O IIPHMMYCOBOT'O BUKOHAHHS €
BUKOHABUMI JOKYMEHT, BUIAHUNA CYJIOM 3araJIbHOI IOPHUCAWKINI Ha MmigcTaBi momaHoi
CTOPOHOIO TPETENCHKOrO PO3IVIALY 3aABU. Taka 3adBa IMOJAETHCSA MPOTATOM TPhOX POKiB
3 MOMEHTY IPUHMHSATTS BiIIIOBIIHOIO PillleHHS TPETEHMCHKUM CYIOM.

Tomy i3 3a3HAUEHOT'O BUIHO, ITI0 BXKE 3 MOMEHTY IPUITHATTS PIIIIEHHS TPETEUCHKIM
CYJIOM BOHO Ha0Mpae 3aKOHHOI CHUJIM, BHACJIIIOK YOro IPABOBiAHOCHHI, BCTAHOBJIEH] II1M
pillleHHAM, CTalOTh BU3HAUYEHUMM, a BiAIIOBifHe PIiIlIeHHA € 3JaTHUM 0 peaJisallii, B
TOMY YVICJIi TIPUMYCOBOI.

Ha ocHoBi 11poBeneHoro HoCiIKeHH IPUXOAUMO I0 TAKUX BUCHOBKIB:

1. 3axkoHHa cuJIa PillleHHs TPETEHCHKOro Cy Iy — Il HI0ro IKiCTh, 110 XapaKTepu3ye
HMoro AK aKT IpaBOCYAs i 3a0e3Ievuye peaisalliro MPUIINCY, 1110 MiCTUTLCSA Y PillleHHi, Ta
BU3HAYEHICTh Y BCTAHOBJIEHUX PillIEHHAM TPETENCHLKOr0 Cyy IIPABOBiTHOCHAX.

2. Pittenns TpereiicbKoro cyny Habupae 3aKOHHOI CHJIM 3 MOMEHTY IIPUHHATT. 3
IIbOI'O KX MOMEHTY IIe PillleHHs HaOyBa€ BJIACTHUBOCTEH HE3MiHHOCTi, HECIIPOCTOBHOCTI,
BUKJIIOUHOCTI Ta 000B’ A3KOBOCTI.

3. 3aKoHHA CcmIa PIIlIEHHS TPETEMCHKOro CyAy Ma€ TaKi K YMOBHU Ta IIPaBOBi
HACIiOKM, K i 3aKOHHA CHUJIA PIIIIeHHA CYy 3arajIbHOI IOPUCIUKITII.

4. BUKJIIOUHICTB PillIeHHs TPETEMCHKOIO CYIy — Iie HEMOXKJINBICTD IOJAHHS BIIMOI'H,
TOTOXKHOI BKe BUPIIIIeHill TpeTeMChbKUM CY/IOM, 0 iHIIIOT'O TPEeTEUCHKOr0 CYoy, a TAKOMXK
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JIO CyIy 3aTraJIbHOI IOPHUCAUKINII; HEMOMKJINBICTh BUPIIIIEHHS TaKOI BUMOTY TPETEHCHKIIM
CYyZIOM, CY/IOM 3aTrajIbHOI IOPUCIUKITI.
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Taepur P. A. K Bompocy o 3aK0HHOI cuJle PelIeHNs TPETeiCKoro cyaa

Hcenedosaro codepicanue U Ycio8us 6CMYNICHUSL 8 3A4KOHHYIO CULY DEULeHUIL mPemeiicKoz0
cyda. Tawxce uccnedosarnvt ee wpuduieckue ceolicmea U npasosvle NOCaAe0CmEus, CHOPMYIUPOSAHO
colepicarnue c60UCME HEU3MEHHOCMU, HeOnPOGepHCUMOCU U UCKAIOYUMEAbHOCMU DeUuleHUs
mpemeilckozo cyoa.

Knrwouesvie cnoea: 3aKOHHAS CULQ, PeuleHue mpemeiickozo cyda, Heu3mMeHHOCMb,
HeONPOBEPHCUMOCTb, UCKJIOUUMENbHOCTb.

Gavrik, R. O. The Legal Validity of Arbitration Award

The research of content and requirements of the legal validity of decision of arbitration court
is in this scientific article. Also, there was researched legal properties and legal consequences of the
legal validity of decision of arbitration court, there was formulated the content of invariability,
incontrovertibility, exclusivity of this decision.

Keywords: the legal validity, arbitration award, invariability, incontrovertibility, exclusiveness.
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