Ne 42014

YAK 347.67

CHHAAKYBAHHS 3A 3AITIOBITOM: IUBIJIBHO-ITPABOBI ACIIEKTH

INHERITANCE BY WILL: CIVIL AND LEGAL ASPECTS

JlecokiB C.P.,
FOPUCKOHCYTIbIN
IIpusamnoi nomapianonoi konmopu J{axoeuy M.M.

IIpouok T.b.,

KAHOUOAm eKOHOMIYHUX HAVK,

doyenm Kagpeopu eKOHOMIKO-NPABOBUX OUCYUNTITH
Hayionanvnoi axkademii sHympiwinix cnpas,
yjieH-KopecnoHoenm Yxpaincokoi akademii Hayk

Y cTatTi gocnigxeHo ocobnmMBOCTI NPaBOBOro perynioBaHHs CNaaKyBaHHs 3a 3anoBiToM. PO3KkpuTo npobnemun TeopeTUYHOro Ta NpakTUYHOro
xapakTepy, L0 BUHUKAIOTb Mif Yac peanisauii cnagkoBux npas. MNpeacraBneHo nponosuii LWoao BAOCKOHaNEeHHs 3akoHogaBcTea y cpepi cnag-

KyBaHHS 3a 3amnoBiTOM.
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B ctaTbe nccrnefoBaHo 0COGEHHOCTY NPABOBOMO PerynupoBaHWs HacneAoBaHUs No 3asellaHunio. PackpbiTbl NpobremMbl TEOPETUYECKoro 1
NPaKTUYECKOrO XapakTepa, BO3HMKaKOLMe NPy peanu3aumm HacrneACcTBEHHbIX npaB. MpeacTaBneHbl NPEANOXKEHUs MO YCOBEPLLEHCTBOBAHIO

3aKkoHodaTenbCTBa B chepe HacneaoBaHUS Mo 3aBeLlaHuto.
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The article deals with peculiarities of legal regulation of inheritance by will. It is revealed the urgent problems of theoretical and practical
nature, which arises from the implementation of inheritance rights. We have submitted proposals to improve legislation on inheritance by will.
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IMocTanoBka mnpodjeMH. AKTyalbHICTh OOpaHOi TEeMH
TIOJIATAE B TOMY, III0 HA CHOTOJIHI CIIAIKOBE MPABO 3HAYHO PO3-
BUHYJIOCS Ta Ha0yBa€ Bce OLTBIIOrO 3HAYEHHS B YMOBaX PHH-
KOBOi EKOHOMIKH U 3pocTaHHs 000pOTY NPUBATHOI BIACHOCTI.
JloKopiHHI 3MiHH TOPKHYIIHCS IPOLIECY AepKaBHOT peecTparil
IpaBa BJIACHOCTI, MOPSIKY peecTpailii 3anoBitiB y CriakoBo-
MY pEeCTpi, a TOMy MOTpeOyIOTh JAETalbHOTO aHaJi3y, Teope-
TUYHOTO W NMPAKTUYHOTO BUBYECHHS. Takok iCHye 00’ €KTHBHA
HEOOXIHICTh 3aKOHOJABYOTO BU3HAYEHHS IIOHATH 13 METOIO
X OJJHO3HAYHOTO PO3YMIiHHS, & TAKOXK TEOPETUYHOT pO3POOKH
KOHIIENTYaJ bHOI OCHOBH CITaJKyBaHHS 32 3aIlOBITOM.

AHaJli3 OCTAHHIX HAYKOBHX [O0C/il:KeHb. JleTanbHO
JOCTIKYBaJIM Tpo0sieMy CHaJKyBaHHS 3a 3allOBITOM Taki
YKpalHCBKi Ta pOCiHChKI BUCHI B raiy3i IUBIIBHOTO MPaBa, SIK
1. XKuninkoa, O. [I3epa, €. Xapuronos, I. lllepiieHeBuy,
P. Credanuyk, O. Knumenko, B. Bacuinsuenko, 3. PoMoBchKa,
M. JlsixoBud Ta iH. OHAaK y 3B’s3Ky 13 3MIHOIO 3aKOHOABCTBA
Ta BIIPOBAIXKEHHSIM HOBUX IHCTUTYTIB CIIAIKOBOI'O NIPaBa HUHI
icHye 00’€KTHBHA HEOOXITHICTh TMOJANIBIIOTO JOCHIKCHHS
BUIIEBKAa3aHOI TEMATHKH.

Buxkiiag ocHOBHOro Marepiaay aociaigkeHHs. IIpaso-
371aTHa 0c00a Mae MPaBO BU3HAUUTHU JIONIO MalfHa Ha BUINAJI0K
cmeprti. Lle mpaBo 3a CBOIM 3MiCTOM € OJTHUM 13 CIIOCOOIB 3/1il-
CHEHHsI BIJACHHKOM CBOTO ITpaBa Ha PO3MOPSKEHHS HAJIEXK-
HHUM MOMY MailHOM.

Binnosigao 10 4. 4 ct. 35 Koncrutyuii Pociiicekoi ®ene-
pauii [1, c. 14] npaBo Ha criafKyBaHHs rapanTtyeTses. Ha Bin-
MIHY BiJl pOCIHICBKOTO 3aKOHO/ABCTBa, KoHcTuTyIis Ykpainu
HE MiCUTh Takoro nosoxenHs. Y Koncrurymii Yipainu (u. 4
ctr. 41) [2] Tay . 2 ct. 3 LluBinmbHOMY KOZeKCl YKpaiuu (nasi —
LK VYkpainn) [3] nepenbdadeHo OCHOBHI NPUHIUITH IIUBUILHO-
IO 3aKOHOJIAaBCTBA, 30KpeMa HEMPHUITYCTHMICTh M030aBICHHS
1paBa BIACHOCTI, KpIM BHWIIQJIKiB, BCTaHOBICHUX KOHCTH-
Tyliero YKpaiHH Ta 3aKOHOM. BBakaeéMo JOIJIbHUM BHECTH
nornoBHeHHs 710 cT. 3 LIK Vkpainu Takoro 3micty: «IIpaBo Ha
craJIKyBaHHs rapaHtyerscs» [4, c. 118].

Po3nopsauTruch MaitHOM Ha BUIAI0K CMEPTI MOYKHA JIMIIIC
HUIAXOM CKJIajJieHHs 3anoBity. Y ct. 1216 11K VYkpainu 3ako-
HOJIaBeIlb HABOJMTH IOHATTS CIAJKyBaHHS sK MEpexia mpas
Ta 000B’s3KIB (CHaamMHK) BiJ Gi3udHOi 0coOH, siKa omepiia
(cagkonaBis), A0 iHmKX 0ci0 (cnaakoemii). CriaaKyBaHHS

BIJTHOCUTBCS JIO OJTHUX 13 MPOSIBIB IIMBLJILHOT PaBO3AaTHOCTI,
a TaKoX JI0 YMciIa MOXiAHUX, 3aCHOBAaHHUX Ha IIPAaBOHACTYIIHU-
LITBI CIIOCOOIB HAOYTTS MpaB Ta 00OB’SI3KIB.

HayxkoBIi BU3HAUarOTh CIIQJAKyBaHHs K Iepexia MaifHa
micist cMepTi Horo BlIacHUKA [0 iHIIMX Cy0’€KTIiB 3a OJHIEI0 3
JIBOX ITIJICTaB — 3a 3aIOBITOM (TECTAaMEHTOM) 200 3a 3aKOHOM
[5, c. 865].

Binnosigso 1o ct. 1233 IIK Ykpainu 3amoBiTom € ocoduc-
T€ pO3NOpsKeHHS (Pi3MUHOT 0COOM Ha BUIIA/IOK CBOET CMEPTI.
3a3HayeHe MOHATTS MOSICHIOE Lieil MPaBOBUIl IHCTUTYT, KU
BOJIOZIi€ OaraTbMa CrielU(pIYHUME O3HAKAMH, 110 MICTSAThCS B
HopMmax 85 rmasu LIK Ykpainu.

J. Meliep, narouy BU3HAYEHHS 3alOBITY, BKasye: «Jlyxo-
BHHMH 3amoBiT <...> € 3a/I0BOJIbHSIOYE BiJIOMUM 3aKOHHUM
YMOBaM BHSIBJICHHS BOJII 0COOM CTOCOBHO JI0J1i HOr0 MaltHOBHX
BilHOCHH y Bunaaky cmepti» [6]. I. IllepiieneBud Bigmivae,
10 «3aIOBIT SIBISIE COO0I0 <...> MepecCMePTHE PO3MOPSHKEH-
Hs 1po MaiiHoy [7]. Taky »x nymxy Bucnosmoe B. Cinalicbkuid,
TOBOPSYH PO T€, 110 «HE OyIyTh <...> 3alOBiTOM IOpajIy, Ha-
CT@QHOBH ¥ B3araji MOBYaHHS CIIAJKOEMILIM <...> 00 B IUX BU-
MaJKax HeMa€e PO3MOPSIHKEHHS MaitHOMY [8].

Ha Hamry aymKy, He 10 KiHISI MOXKHA TTIOTOIUTHUCS 3 TyM-
koto C. JlamyHoBa CTOCOBHO BU3HAUEHHS MOHSTTS 3aIOBITY
SIK IOKYMEHTY, CKJIaJICHOTO B ITUCHbMOBI popMmi, y sIKOMYy Mic-
THUTBHCSI PO3MOPSKEHHS 3aI10BiZjada CTOCOBHOTO HAJEKHOTO
oMy MaiiHa Ha BUMaIoK cMepTi [9, c. 82], ocKiinbKku, BBaXa-
€MO, 1[0 3allOBIT — Li¢ IPABOYMH, a BU3HAYEHHs HOro sK J10-
KyMEHTY 3HaUHO 3BYXKY€ HOTO 3MiCT.

Byb-siKnii 3aMoBIT MICTUTh PIMICHHS PO JIOJIIO CITaJKO-
BOTO MaiiHa i BHOip criagkoemuiB. Take pilieHHs: 000B’ SI3KOBO
MICTUTh OOTPYHTYBaHHSI, SIKE € BUKIIOYHO BHYTPIIIHBOIO BO-
JICIO 3aroBigaya, BHCHOBKOM 13 YUCJCHHOT CHCTEMH MaifHOBUX
Ta OCOOMCTHX, POJMHHUX 1 CIMEHHMX, IIJIOBUX 1 JPYXKHIX,
SIBHUX 1 NMPUXOBAHMX JKUTTEBHX BIAHOCHH i3 WOTO y4acTio.
3miiCHEeHUH OHOTO pa3y 3aloBiT MOXe OyTH HEOTHOPA30BO
3MIHEHO, CKaCOBAaHO, 110 € PE3yJIbTaTOM iHIIUX MPUKUTTEBUX
PO3MOpsKEHb CBOTM MaifHOM, NEPEOLiHKA 00CTaBHH, BiJIHO-
CHH, MaiOyTHIX TUIaHIB — CBOTX criajikoeminiB i T. in. [10, ¢. 33].

TIpeamerom 3amoBiTY HE MOXKYTh OyTH TakKi MaifHOBI Tpa-
Ba, IKi TPOMaJIIHUH HE MaB IIpaBa IepeaaTy iHmii ocoOi i 3a
JKUTTA, HAIPUKJIAJ: NIPaBO Ha OJEpKaHHS aJIMEHTIB, NEHCIl,
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IIpaBa BiJIIKOAYBaHHS MAiHOBOI IIKOIM, BUKIMKAHOI YIIKO-
JDKSHHSIM 3710pOB’sI Ta iH.

3akoHO/aBeLb HAIa€ MOXKJIMBICTD CKJIAJICHHS 3aIIOBITY JIUIIE
ocobawm, sIKi JOCAIN BiCIMHAALIITH POKIB, TUM CAMUM M030aBUB-
I MOKJIMBOCTI OCI0, sIKi HaOyJIM TIOBHY LIUBLJIbHY JTI€3/IaTHICTB,
ajie He BI/NOBIIAIOTH BIKOBOMY KPHUTEPIO, MpaBa Ha CKIIA/ICHHS
3anoBity. Ha cborosHi HemMae €MHOTO MiIXOy HAyKOBIIB CTO-
COBHO 11b0r0 NUTaHHA. [. JKusiHkoBa 3ayBaxye: SIKIIO HEIIOBHO-
JITHI MalOTh MPABO PO3MOPSDKATUCS CBOIM 3apOOITKOM, CTH-
MICH/IIE0, THIIUMH JTOXOJ[AMH, TO, BIIMOBITHO, «IIepeiadya TaKoro
MaiiHa 3a 3arlOBITOM € OJIHUM i3 CIIOCOOIB TAKOTO PO3IOPSIIHKCH-
wst» [11, c. 23]. Lle nuTaHHS € JOCUTH CYNEPEWINBUM, OCKLIb-
KU JIOT1YHO, 3 OJIHOTO OOKY, HETOBHOJIITHI MalOTh MPaBO PO3MO-
PAIDKaTHCh CBOIM MaifHOM, ajie T030aBJieHI IpaBa CKJIaJCHHS
3anoBity. M. bopuiescekuii [12, ¢. 72] ta T. Yemnira [13, c. 51]
IPUITYCKAIOTh MOMJIMBICTD 0Ci0 13 UACTKOBOIO i€3[ATHICTIO 3a-
TIOBI/IaTH CBOE MAKHO 32 HASIBHOCTI IEBHUX MificTaB. Hanpukian,
0c00a, 1110 370BKUBAE CIIMPTHIMH HAIOSIMU 200 HApKOTUYHUMH
3ac00aMu, He T030aBISETLCS 3aKOHOM IIOBHOI IMBIIBHOI JTi€3-
JIaTHOCTI, a JIUIIe OOMEKYEThCS B Hill TOLIO.

Mu BBakaeMoO, L0 3aKOHOZABELb JIOLUILHO BBIB 0OMe-
JKEHHSI, 1110 CTOCY€THCSI TOBHOT LUBIIBLHOT 1i€3AaTHOCTI 0co0H,
sIKa Ma€e HaMip CKJIQJIaTH 3aIlOBiT, OCKIIBKH, HAIIPUKIIAMI, 0CO-
0a, HaJiJeHa YaCTKOBOIO, HEIOBHOIO IMBIILHOIO Ji€3aTHiC-
TIO, HE MOXKE ITOBHOIO MIpOIO YCBIJJOMJIFOBATH Ti UM iHIII Aii,
IO OB S3aHO 3 NICUXO(DI3UYHIM PO3BUTKOM OCOOHM, aJDKE HE
JlapMa B LIUBUIBHOMY 3aKOHOJIABCTBI € TIOJIUI, 110 CTOCYETHCS
BUYMHEHHSI TUX YH 1HIIKX MPABOYMHIB 3aJIC)KHO Bifl BIKy 0COOH.
A OCKUIBKH 3aIIOBIT € IIPaBOYMHOM, SIKMH TSTHE 3a COOO00 cep-
103HI HACNIAKK Ta MOTpeOye MOBHOTO YCBIIOMIICHHS CBOTX JTii
i iX HaCHIKIB y MallOyTHHOMY JUIsl 1HILIKX, TO JIOTIYHO, IO JAH-
THHA HE MOXKE BUMHSITH TAKHH BH IPABOYHHY, K i OOMEKEHO
Jie3naTHa ocoda uu ocoba 1o30aBieHa ie31aTHoCTI. Taka rpy-
T1a JIFOZIeH MOXKE CTATH JIETKOIO 300MYUI0 11axpaiB, THM CaMUM
HAIIKO/IMBIIIY BIIACHUM TIPaBaM Ta IHTEpecaM CIaKOEMIIIB.

3a CBOE€K HOPUAMYHOIO TPHUPOIOD 3aIOBIT BiIHOCHUTHCS
JI0 OTHOCTOPOHHBOTO TIPABOYHHY, OCKIIBKM B HBOMY BHPaXe-
Ha BoJIs ofHiel ocodu. CkitalaHHs 3aroBITY Ma€ BiJNOBIIAaTH
HopMaM TiaBu 85 LIK YkpaiHu, a Takox 3arajJbHUM BUMOTaM,
10 CTOCYIOThCs MpaBourHiB y miaei 16 LIK Ykpainu. ITig uac
3MICHEHHsI 3allOBITY HEMAa€ OJHOYACHOTO JBOCTOPOHHBOIO
BOJICBUSIBIICHHSI, OCKUIBKH, KOJH BiH HaOyBa€ YWHHOCTI, OJI-
Hi€l 13 CTOpIH yke HeMae y xMBUX. Takoxk 3aloBifau MOXE
0e3yMOBHO 3MiHHMTH, CKaCyBaTH 3aIlOBIT, IO MiATBEPAXKYE TOH
(baxT, 1110 TIPO JIOTOBIPHI BiJIHOCHHU 3a 3aIIOBITOM T MOBa HE
Moxke. Xoua pH [bOMY JJISI peasti3alii criaIkoBUX MpaB HeoO-
XiJIHa 3rojia CIIaJIKOEMIIiB Ha HAOyTTs CHagIMHH, aje (akT
MPUKAHATTS CHAALIMHU 3a 3allOBITOM HE HOCHTBH XapaKTepy
B3a€MHOTO TIPABOYMHY Y BiJTHOIICHHIO /0 3amnoBity. J{is pea-
Ji3arii mpaBa Ha YKJIaJICHHS 3aroBITy HE MOTpiOHA MONepe/IHs
3rojia CraJKOEMIIIB Ha TIPUHAHSTTS CIAAIINHH, TOCTaTHBO Ca-
MOTO BOJICBUSIBJICHHS 3aIlOBijiada. BoJeBHUsBICHHS 3aroBijia-
4ya HaOyBa€ FOPUIUYHOI CHIIM JI0 BIAKPUTTS CHAIINHH, 3 MO-
MEHTY CKJIJEHHS 3aIlOBiTY, BOJEBHSBICHHS X CIIaJKOEMIIB
HaOyBa€e FOPUIMYHOT CHITH BXKE TICIISI BIAKPUTTS CITAIIHHH.

OcoOuctuii Xapaxkrep 3aloBITy JIOTIYHO BUILIUBAE i3 CYTi
HOro BM3HAUEHHS W BHKIIIOYAE MOXIIUBICTb HOTO BYMHEHHS
BiJI iMeHI JIBOX abo Oiblne 0ci0, a00 yepe3 mpeACcTaBHUKA, Y
TOMY YHCIi OaTbkamu, OMiKyHaMmHu (IIKJIyBaJbHHKAMH). Bu-
HSTKOM € JIMIIE 3ano0BiT noapyxoxs (cr. 1243 LK Vkpainn), y
SIKOMY TIOJIPYOKsI HaJIIJIGHO MTPABOM PO3IOPSIUTHCH MaiftHOM,
SIKe HAJIC)KUTh M Ha MPaBi CHUIbHOT CyMiCHOT BJIaCHOCTI.

Ha Hamy 1ymKy, 3aM0BIT € TIPaBOYMHOM MaiHOBOTO XapakK-
Tepy, OCKIJIBKHY 3aI0B11a4 PO3MOPSIHKAECTHCS CBOIM MalfHOM Ha
BUIAJOK CMePTi. AJle B HbOMY MOXYTb OyTu nependaueHi i
JesIKI pO3IOPSIKCHHST HEMAaHOBOTO XapakTepy, HalpUKIa
IIOJ0 MiCIs TOXOBaHHS, MIOJ0 TOKJIAJCHHS Ha CIIaJKOEMIIIB
MeBHUX 000B’sI3KiB, ITOB’SI3aHNX 3 OTPHMAHHSIM OCBITH TOILIO.

BiH Takox € PO3MOPSKEHHSAM 13 BIAKIAJAIBHOI YMO-
BOIO, OCKiIbKM HAa0yBa€ YMHHOCTI JIUIIE B Pa3i HACTAHHS CIIe-
LiaJbHOT YMOBH, @ CaMe CMEPTI 3aroBiiaya.

OCHOBHUMU IPUHLUIAMHU 3/iIICHEHHS 3aM0BITY € cBoOOza
Ta TaEMHHUIS 3anoBiTy. [IpuHIMI cBOOOIM 3alOBITY MPOSB-
JISIETBCS B KOMITIEKCI TaKUX MPaB OCOOM: MPaBO MPU3HAYUTH
CIaaKOEMIIB Ha CcBii po3cyn (ct. 1235 LIK Ykpainu); npaso
BU3HAYUTH 00CAT MaifHa, SKUH BXOJUTHUME J0 CKIaIy CHaj-
K (cT. 1236 LK Vkpainu); npaBo Ha BuOip BUIy 3aloBi-
Ty; IPABO 3aIOBijaya Ha IMOKJIAJCHHS Ha CTIAJKOEMIIS 1HIIHX
o6oB’s3kiB (cT. 1240 IIK VYkpaiun); mpaBo 3MiHCHUTH ITij-
npu3HaueHHs cnagkoemis (ct. 1244 1K Ykpaiuu); npaBo no-
30aBUTH CIIAJIKOEMIIIB CIIaJIIMHU; IPAaBO 3MIHUTH, CKacyBaTH
3anoBit (c1. 1254 1K Ykpaium); iHuIi npasa, nepeadadeHi 3a-
KOHOM. BHHSITKOM y MPHHIUIT CBOOOIH 3aMOBITY € TOW (aKT,
110 3aMOBi1a4 He Ma€ MpaBa MM030aBUTH IpaBa Ha CIaIKyBaHHSI
0ci0, 1110 MalOTh IIPaBo Ha 00OB’SI3KOBY YAaCTKy B CIIAJIIMHI.

TaemHuIs 3amoBiTY — 1I¢ 00OB’SI30K HEPO3TOJIOIICHHS
BijloMocTel 11010 (aKTy CKIaJICHHS 3aroBiTy, HOrO 3MICTY,
CKacyBaHHs a00 3MIHH 3aTIOBITY JI0 BIAKPUTTS CIA IIIUHH, T10-
KJIQJICHU Ha HOTapiyca, iHIIy IOCaJIOBY, CIIy>KOOBY 0coOy,
sIKa TOCBIIYY€ 3aIOBIT, CBIJIKIB, a TAKOX (i3UUHY 0CO0Y, sKa
MIJMKACY€ 3aMoBIT 3aMiCTh 3amoBigada. AHaii3 CT. 8§ 3aKoHYy
Vkpaiau «IIpo HOoTapiat» [14] 1ae MOXIJIMBICTH PO3MIUPUTH
nepeiik oci0, ki He MalOTh IIpaBa PO3roJ0lIyBaTH TAEMHHUIIO
3aIoBITYy y 3B’513Ky 3 BUMHEHHSIM HOTApiaJIbHOI Ji1: TOMIYHHK
HOTapiyca, 0coOu, sIKUM MpPO BYMHEHI HOTapiajbHi i1 cTano
BiJIOMO Y 3B’SI3Ky 3 BUKOHAHHSIM HUMH CITy’)KOOBHUX 000B’sI3KiB
4H 1HII01 poOOTH, Ta iHIII 0COOH, SIKi 3HAIOTh, 1[0 CAME CTAHO-
BUTD MPEMET HOTAPiaabHOT TAEMHHUIILI.

VY cr. 1255 LK Ykpainu, ne nependaueHo TAEMHHUIO 3a-
MOBITY, € JIMCIIO3MIlis HOPMH, aje¢ HEMa€e CaHKIMI MIOI0 BiJl-
MOBIIAJIBHOCTI 0Ci0 y pasi MOPYIIEeHHS MOKJIAICHOTO Ha HUX
000B’s3ky. Ct. 1255 LIK VkpaiHu He BCTaHOBIIOE HACIIiAKIB
X HeBUKOHaHHA. ToMy IMTaHHS PO BiIIOBiANBHICTH 3a He-
JOfIepKaHHs 000B 13Ky TAEMHUII 3aMOBITY MOXE CTaBHUTHUCh
JIMIIE 32 YMOBH ICHYBaHHS BIJMOBIIHKUX CHEIIaJbHAX HOPM
y 3akoHOIaBcTBi. [IpoTe Taki HOPMH CTOCYIOTHCS BHHSATKOBO
BIJINIOBIIaJIbHOCTI 1TOCAJIOBUX, CIIY’)KOOBUX 0Ci0 (HampHUKIIa,
CT. cT. 21, 27 3akony Ykpainu «IIpo HoTapiat» [14]).

SIK CBIAYUTH CymOBa MpakTHKa, caM (aKkT MOPYIICHHS
TaEMHWUIII 3aMOBITY HE TATHE 32 COOO0 BU3HAHHS HOTO HEi-
WHUM, LI BiOyBa€ThCS JIMILE 32 HASBHOCTI M IHIIMX IMOPY-
IICHb 3aKOHY IIiJl Yac MOCBiAYeHHs 3amnoBity. Lle Takox mii-
TBEPIKY€EThCsl po3’sicHeHHs ME [lnenymy BepxoBnoro Cymy
Vkpainu, nanumu B 1. 8 mocranou Ne 2 (v0002700-92) Bin
31.01.1992 p. «IIpo cynoBy IpakTHKy B CIIpaBax 3a CKapraMu
Ha HOTapiaybpHi i a00 BiAMOBY B iX BuMHEHHI» [15]: HOTapi-
aJibHa JIisl He MOYKe OyTH CKacoBaHa JIMIIE 3 MOTHBIB HEIIOZCP-
JKaHHSI TAEMHHUIII i1 BANHEHHS, OCKIJIbKH 3aKOHOJITABCTBOM TIPO
HOTapiar Taki HACIIJIKK He mependadeHi.

Tomy BBakaeMo 3a morpiOHe gomoBHuUTH cT. 1255 LK
VYkpaiHu BiAMOBITHOKO CaHKIII€IO 3a 11 MOPYIICHHS.

V cr. 1249 LIK VYkpainu 3akoHOJABEI> HABOAWTH BH3HA-
YEeHHsI CEKPETHOTO 3aITOBITY, SIKUH TOCBIIIY€ETHCS HOTAPiyCcOM
0e3 ozHailiomyleHHs 3 Horo 3micToM. BuienaseneHa HopMa,
Ha Ky 3aKOHOJABIEM IOKJIaJeHO (DYHKIIIIO J0IATKOBOI ra-
paHTii 1mom0 30epeKeHHST TAEMHUII 3alloBITY, Ha MPAKTHII
HOCHUTD JIMIIE AEKIApaTHBHHUN XapakTep, OCKUIBKH HOTapiyc
3000B’s13aHUil 30epiraTu Ta€MHULIO BUYMHEHHS HOTapiaslbHOI
Iii He3aJeKHO BiJl TOr0, O3HAWOMIICHHH BiH 13 3MICTOM 3a-
MOBITY 4 Hi. TakoX y TakOMy BHIIaJIKy BUHUKAIOTh CyMHIBH
[0/I0 MO3UTHUBHUX ACIIEKTIB TOTO, 10 HOTAPIyC HE Ma€e 3MO-
T'H 03HAH{OMHUTHCS 13 3MICTOM 3aIIOBITY, aJPKe B 3aIIOBITI MOXeE
OyTH MOMYIIEHO PsiiT HETOUYHOCTEH, SIKi MOXKYTh YCKIQTHUTH
npolec peanizauii CIagKOBUX IIPaB Ta IHTEPECiB CHAaJKOEM-
msamu. Tomy, Ha Halry AyMKY, IFO CTATTIO CJIiJ BUKJIIOYHUTH 13
HK Ykpainu.

V¥ ct. 1241 IIK VYkpainu BU3HauU€HO 0COOIUBY KaTeropito
0ci0, SKUM 3aKOH IapaHTye HE3aJeXKHO BiJ 3MICTy 3amoBiTy
OTPUMAaHHS TIEBHOI YaCTKU CIIAJKOBOro MaifHa. Taka gacTka
Ma€ Ha3By OOOB’SI3KOBOI, a CIAJKOEMII, SIKi YCIaIKOBYIOTh
TaKy 4acTKy, — HeoOXimqHumu. BigmosinHo 10 4. 1 ct. 1241 LIK
Ykpainu HeoOXiAHUMH CHAIKOEMIISIMHU € MaJIONiTHI, HETIOBHO-
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1. Oco6nmBOCTI OCBIYEHHS
3aI10BITIB

} }

2.1. 3BHualiHi 3a1I0BITH 2.2. CexperTHi 3amoBiTH

l l

3. IlucemoBa dopma

4. HorapiallbHe NOCBITYCHHS

Bcranosienns ocobu 3anoinaya

\

Ha namy mymKy, ciiiJi MUTaHHS TOCBIIYCHHS
3aMoBITy PO3IVISIATH Yy JIBOX AacCleKTaxX: MOCBif-
YEeHHs 3BUYaHHMX 3allOBITIB Ta IOCBIIYEHHS Ce-
KPETHHUX 3alOBITIB, OCKIJIBKH cama Mpoleypa mno-
CBIJIUCHHS CEKPETHUX 3aIOBITIB Mae crieriuiaHuii
XapakTep 3 MEBHUMHU BIJIMIHHOCTSIMH.

3amnoBIT CKaCOBY€EThCsI 200 3MIHIOETHCSI B TAKO-
MY K IIOPSIZIKY, K 1 BiIOyBa€eTbCsl HOro yKJlaJeHHS.
CkacyBaHHsI 3aII0BITY MOXe OyTH 3JIiiCHEHE IBOMa
criocobamu: 1) HUISXOM CKJIaJICHHS HOBOTO 3aIOBi-
TY, SIKHH CKaCOBY€E MOTEPEIHI; 2) IUIIXOM CKacy-
BaHHSI 3aI10BITOM BYNHEHHSM CaMOCTIHHOIO OJIHO-
CTOPOHHBOTO MPABOYMHY — CKAaCyBaHHS 3aIlOBITY.

3 METOI 3aXMCTy IpaB Ta iHTEpeCiB 0cid 3aKo-
HOJIABLIEM BCTAHOBJICHA BHMOTA IIOAO IEPKaBHOI
peectpanii B CriaJKoBOMy peecTpi BCIiX CKIIAJICHUX,
MOCBIJTYEHUX, 3MIHEHMX, CKaCOBaHMX 3aIlOBITIB Yy
HopsiiKy, BcraHoBieHoMy Hakaszom MiHicTepeTBa
roctunii Ne 1810/5 Bixg 07.07.2011 p. Yei nosiaku 3
BHUILEBKA3aHOTO PEECTPY MOXKYTh BHABATHCS JIUIIE
micis cMepTi @00 OroJIOLIEHHS IOMEPIIUM 3al0Bifa-

O3HalioMIIeHHS 3
3MiCTOM 3aroBiTy

HemoxiuBicTb 03HAHOMIICHHS 3
3MICTOM 3amoBITy

ya. Jlo cMepri 3anoBiaya xoiHa 0ocoda He Mae Tpa-
Ba 3HaHOMHUTHCS 31 3MicTOM 3anoBity. [licis cmep-
Ti 3aI0Biia4a YM OTONOIICHHS HOro MOMEpInM 3a

—

[ ITiamucaHHs 3aH0BITy

\ 5. IlocBinYeHHs 3aMOBITY

CekpeTHHIA 3aToBIT Ta
KOHBEPT IIOBHHHI OyTH
Tmianucani ocooucTo
3a10BigaueM

3BEpPHEHHSM 0Ci0, SIKi OTpHMany iH(pOpMAaIio Ipo
BIIKPHUTTS CHAJIIMHK, HOTApiyC Mae€ NPU3HAYUTH
JICHb OTOJICHHSI 3MicTy 3amnoBiTy. [Ipo neHs oroso-
LICHHSI 3aIIOBITY HOTAPiyC, SIK IPABUJIO, TIOBIIOMIISIE

Ta BHECEHHsI BIZIOMOCTEH
110 CriaIkKoBOro peecTpy

Puc. OCHOBHI eTamy MOCBIIUYEHHS 3aII0BITIB

Jlicepeno: aBTOPCHKHIA MiAXi/T

Puc. OcHOBHI eTanu MocBiTYeHHs 3aM0BITiB
Jicepeno: asmopcokuti nioxio

JIITHI, TTOBHOJIITHI HENpale3/laTHi JiTH CHaJKOAaBLs, Herpa-
Le3aaTHa BIoBa (BAiBelb) Ta Hempanes3naTHi O0arbku. OTXe,
710 IbOTO MEPETIKy BXOANUTH JIMIIE MepIlia Yepra CraAKOEMIIB.
Takwii iepestik € BUYSPIHUHN 1 PO3IMIMPEHOMY TIIyMaueHHIO HE
mijyIsirae.

3anoBiT, BianoBinHo a0 cr. 1247 LK Ykpaiuu, BYMHSETHCS
B MUCHMOBIH (hopMi 3 000B’I3KOBUM HOTApiaJbHUM IOCBITUCH-
HsM. SIK CBIMYMTH Cyl0Ba MPAKTHKA, HASBHICTH (DaKTy MOpy-
LIEHHS] BUMOT YHHHOTO 3aKOHOJABCTBA 00 (JOPMU MpaBOYH-
Hy, 30KpeMa CKacyBaHHS Y 3MiHH 3aIlOBITY, HE € 0€3yMOBHOIO
MiJICTaBOO [1s1 BA3HAHHS HOTO HIKYEMHHM, SIKIIO (PaKTU4HI 00-
CTaBHMHM CIPABH JIAIOTh IMiJICTAaBH BBAXKATH, 110 BiH BiJIIOBIIaB
CIpaBKHIA BOJMI 0COOH, sIKa HOro BUMHMIIA, @ HOTApialbHOMY
IIOCBIZTYEHHIO IIPAaBOYMHY IEpENIKo/pKana oO0CTaBUHA, sSKa He
3anexasa Bij ii Bomi BinnosigHo 1o ct. 219 LK Vkpainu.

JIMCTOM WJIEHIB CiM’T MOMepIIoro Ta #oro poudis.

IpaBo Ha craAIMHY 32 3a0BITOM 0(OPMISETh-
Csl y BUIVISAZL CBIIONTBA MPO TIPABO Ha CIIA/IIMHY 32
3anoBiToM. @opMa CBIZIOITBA PO MPABO Ha CIIA/IIIHU-
Hy 3a 3aKOHOM HaBejieHa B Hakasi MiHictepcTsa roc-
tuuii Yipainu «IIpo 3arBeppxenns IIpaBui BeneHHs
HOTapiaJIbHOTO JI0BOACTBAY Bix 22.12.2010 p. [16].

OCHOBHI eTanu MOCBITYEHHS 3aTOBITIB Mpe/-
CTaBJIEHO HA PHCYHKY.

HenilicHicTh TIpaBOYMHY — HACIIZOK HEIOIep-
JKaHHA B MOMEHT BYMHEHHS NPABOYMHY CTOPOHOIO
(cTopoHamMM) BUMOT, SIKi IPSIMO BCTAHOBJICHI TPABOM.

HepnilicHICTE OKpPEMOTO PO3MOPSIKEHHS, 110
MICTHTBCSI B 3aIOBiTi, MOKe OyTH MiJCTABOIO IS BU3HAHHS
HEJiI{CHUM 3aloBITy JIUIIE B L1l YACTHHI.

HeniiicHicTs 3anoBiTy He M030aBis€ BKA3aHUX Y HbOMY
oci0 criagKyBaTH 3a 3aKOHOM 4H Ha MiJICTaBi 1HIIOTO, TiHCHO-
O 3aroBITY.

BucHoBku. O1xe, BIJTHOCHHH CIaJIKyBaHHS 3a 3aII0BITOM
Ha ChOTOJIHI aKTHBHO PO3BUBAIOTHCA Y 3B’ A3KY 3 00’ €KTHBHOIO
HEOOXIJTHICTIO PO3MOPSKEHHST BJIACHUM MaiiHOM 0co0ami,
SIKI BUPIIIMIA peajli3yBaTh CBOE MPaBO Ha 3amoBiT. Sk CBij-
YHUTh MPAKTUKA, HASIBHI YACIICHHI 3aKOHOABY1 MIPOTAIUHH, K1
oTpeOyIOTh YCYHEHHsI, iCHye HEOOXiJIHICTh BpETYIIOBaHHS
CHIPHUX BITHOCHH, ITiJl Yac BUPILICHHS SIKUX BBAXKAEMO 3a JI0-
LiJIbHE BUKOPUCTOBYBATH HATIPAIFOBAHHS BITUM3HSIHHUX LIUBI-
JIICTIB Ta IOCBIJl IHO3EMHHUX JIEPXKaB.
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