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CEKLIA 1.
IOPUANYHI HAYKU

MOXnuBl NEPCNEKTBWX NOAONAHHA MDKHAPOOHOIO
KOH®JIIKTY LLOAO TEPUTOPIAJIBHOIO PO3MOAITY AHTAPKTUKA

Kanangupeub flpocnaB Mukonanosuy

HaykoBuin kepiBHUK: KaHA. 10. Hayk, goueHT Mapkywa A.O.
lMonmasckkul ropuduyHUL iHCmumym

HauioHanbHoe2o ropuduyHoeo yHigepcumemyimeHi Sipocnasa Mydpozo
YKpaiHa

AHTapKTMKa — HamBigganeHilWwmnh Ha NiBOEHb KOHTUHEHT MfaHEeTW BKMHOYHO 3
oCTpoBaMu, NbOAOBMKaMM Ta BoAaMW, WO iX OMMBAKOTb, a TaKoX OAMH 3
YHiKanbHWX MpUKNagiB MiKHapoAHOro ChiBpoBITHALTBA B MeXax OKpemoro
perioHy. beskpanHi NbOAOBI NPOCTOPU B Mexax ii TepMTOPIii MPUXOBYIOTb 3HaYHI
baratctBa — 3anacu HadTy, rasy, 6numsbko 80 % npicHOI BoAW, Pi3HOMaHITHI
3pasku chayHu ToLLO.

HesBaxatoun Ha Te, WO Uel perioH € abconioTHO HenpuaaTHAM Aans
MOCTINHOrO MPOXUBAHHS, 3 KOXHUM OECATUNITTAM BiH npuBepTae Ao cebe genani
Ginblie yBarm MiXHAPOOHOI CRIMbHOTW, BUCTYMalYM NpPeamMeToM CropiB Mk
MeBHOK KiMbKICTIO PO3BMHEHMX KpaiH. Hapasi Baxko cTBepaxyBaTW, SKOro
pesynbTaTy LOCArHYTb CTOPOHW Y XO4i NOAONAaHHA BULLE3rafgaHoro KOHQIIKTy.

AKTyanbHICTb LbOro A0CHiSKEeHHS nonsrae y nokpaleHHi po3yMiHHSA NpoLecis,
MOB’A3aHMX 3 MiXKHAPOOHO-NMPaBOBMM PEryrnioBaHHSAM CTaTycy AHTapKTUYHOTO
perioHy, pO3KpUTTI Mogenen NoBeAiHKN AepXaBs, WO NpeTeHayTb Ha AHTapKTUKY,
NPOrHo3yBaHHI MOXNNBWX BapiaHTiB PO3BUTKY NOMITUKM LLOAO AAHOMO PerioHy.

MuTaHHs noniTMkM KpaiH, WO npeTeHaylTb Ha NonsipHi perioHn, Oyna
BMCBITINIeHa B npaudax sk 3apybikHux HaykoBuiB, Hanpwvknag, M. Ix. MeTtepcoHa,
M. AkobcoHa, Tak i BiTUM3HAHMX AocnigHukiB — B. B. TNoniunHa, C. TepeHTbeBa,
A. B. ®eHeHka, [. A. WnpuHoi Ta iH. MpoTe ue nuTtaHHS He BTpayae akTyanbHOCTI
Ta noTpebye NoganbLUIOro AOCNIMKEHHS.

MoniTMko-NpPaBOBOK OCHOBOK ANS1 BM3HAYEHHS MiXKHApOOHOro cTaTycy
AHTapKTU4HOrO perioHy €, Hacamnepea, [orosip npo AHTapktuky 1959 poky,
npurHATAN y xopi BawwuHrtoHcebkoi KoHdepeHuii HacTynHumn gepxaBamu-
yyacHuuamu: Asctpanisa, ApreHTuHa, benbrisi, BenukobputaHris, HoBa 3enaHgis,
Hopseria, CPCP, CLUA, MisaeHHo-AdpukaHcbkmin Cotod, ®paHuis, Yuni i AnoHis.

Livm nokymeHTOM AHTapKTUKa MpororoLllysanack MiKHapOAHOI TepuTopieto,
a, OTXKe, BOHA He CcTana BNAcCHICTIO sKOi-HeOyab AepxasBu. BuwesragaHa
TEpUTOpIst Noyana XxapakTepu3yBaTUCh O3HAKOK «AEMINiTapu3oBaHOCTI» - Ha
KOHTUHEHTI i Bogax, WO OMMBalOTb, 3abopoHsnacs BiliCbkOBa aKTUBHICTb
(ocobnuBo WoOAO0 3acTocyBaHHS Ta BUNpoOyBaHHSA siaepHoi 36poi, 36epiraHHs
SAEPHUX BiAXOAiB, OKPiM 3anyyeHHsi BiNCbKOBOrO MepcoHany Ans MpoBEeAEeHHS
HayKOBMX [OCMiMKEeHb B CKMagHuX ymoBax). [JOKyMEeHT 3akpinnioBaB cBoboay
HayKOBO-[0CNIAHNLIbKOT OiiNbHOCTI, 3rofy CTOpPiH Woao obmiHy iHdopmauieo Ta
cniBpoGiTHMLTBA B Mexax perioHy [1].

Cdbepa gii [loroBopy obMeXyeTbCsi MPOCTOPOBO-TEPUTOPIANIBHUMU MEXaMMU,
JiH0YN BUKITIOYHO B payioHi, po3TalloBaHoMy MiBaeHHiwe 60-i napaneni niBgeHHoI
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Wwmpotn. Xoya MiKHApOAHMM aKTOM Haknaganacs 3abopoHa Ha BWCYBaHHS
CTOPOHaMW HOBUX TepuTopianbHUX MNPEeTeHsin, y4acTb Yy [JOroBopi He
3060B’A3yBana BiAMOBNSATUCH Bif paHille 3agBNeHUX NPeTeHsiN.

[orosopom 6ynu 3akpinneHi LWMPOKi MOXIMBOCTI KOHTPOMO 32 AOTPUMAHHAM
noro nonoxeHo. CtatTta VII, 3okpema, nepenbavana MOXNMBICTbL NPOBEAEHHS
iHCneKuil HaykoBO-AOCNIAHMLBKUX CTaHUiR, MOBITPSHUX Ta MOPCBbKUX CyOeH B
Oyab-Akuin Yyac Oyab-AKMMK Npu3HadyBaHMMK cnioctepiradamu. Ctopoxm Jorosopy
B3aEM03000B’A3yBanucbL nonepeaxatu OAWH OOHOr0 NpPO  3A4INCHIOBAHI HUMU
ekcneauii, HayKoBO-AOCNIOHWLBKI CTaHLiT Ta yCTaTKyBaHHA B pPerioHi, 3BepTarun
ocobnuBy yBary i Ha MOXIVBe 3any4YeHHs BiliCbKOBOro MepcoHarsny Ta OCHAaLLEHHS.

Y cBow 4yepry, OO 06cAry HauioHanbHOI opucaukuii aepxaB B AHTapKTULi
BKIIOYAETbCA  MOXIMBICTb  BUPILUEHHS  CMOPIB  Ta  MPUTATHEHHA OO
BiQNOBIAANbHOCTI 3a HauioOHaNbHWM 3aKOHOO4ABCTBOM TaKMX OCib: crnocTtepiradis
JepxaB, NepcoHany HaykoBMX CTaHLUiA Ta 4YNeHiB ekcneauuin, 3a ymoBM, SKLLO
BOHW € rpOMaZsHaMmn epkaBu, Lo iX HanpaBuna oo perioHy.

Takum 4MHOM, y xoAi MpoBedeHHS KOHdepeHuii 6yno Breplue AOOCArHyTO
KOMNpPOMIiC MiX AepxaBaMu, SIKi BXe Ha TOW Yac BUCyBanu TepuTopianbHi
npeTeHsii WwoAo perioHy. HanpyxeHicTb TepuTopianbHux cynepedok 6yna
HiBENbOBaHa, i KOXHa i3 3auikaBneHux kpaiH, NoboroYNCh OpraHi3oBaHOro TUCKY
3 BOKy iHWMX y4YacHMWKIB [OOroBOpy, He 3MOrfa HaB'A3yBaTW iHLUIUM BUWKIOYHO
BMacHi iHTepecu [2].

MMpoTe, KOHMMIKTM MiX NPOBIAHUMW CBITOBUMW AepXaBaMn He BuYepnanucs
nicna nignucaHHsa gorosopy. 3 Ornsdy Ha Hamipy okpemux cyb’ekTiB [OroBopy
NPOBECTU reonoriyHy po3BigKky y perioHi y 1988 p. ymoBu poroBopy 6yno
po3wmnpeHo KoHBeHLUje 3 yperynioBaHHS OCBOEHHS MiHepanbHUX pecypcis 1988
p. Ta Magpuacbkum npotokoniom 1991 poky, skumn AHTapkTrky Byrno octaTtoyHo
NPOroSiOLLIEHO «CBITOBUM 3arnoBiOHWKOM, MPU3HAYEHUM AN MUPY Ta HayKny,
3ab0pOHMBLUM TakMM YMHOM Oyab-sIKy reonoro-po3BigyBasibHy gisnbHICTE B
perioHi oo 2041 poky [3].

Ha nepwwn nornsg, 3aBAskv UMM aktam Oyno 3anpoBagXeHO MakCUMarnbHO
HeKOHNIKTHY aTMocdepy LWoA0 TepuTopianbHUX MPeTeHsii Ha AHTapKTUKY.
lMpoTte, 3 HEMUHyuum HaBNWKEHHAM TepMiHy cnnvBy 3abopoHM OKpeMmi
NpeTeHOEHTU NOYNHAKTb BUSIBMSITU aKTUBHICTb.

Hapasi MoXHa BMOKPEMUTU HaCTYMNHi 3aBAaHHA MiXHAPOAHOI ChiNbHOTU LWOAO
AHTapKTUYHOrO PErioHy:

. Mopanblie  yoOCKOHANEHHs  MiKHApOOHO-MpPaBOBOrO  CTaTycy  Ha
KOMMPOMICHi1 OCHOBI;

. 3axucT ekonorii ik Ha KOHTUHEHTI, TaK i y Bogax, L0 OMUBaOTh.

HesBaxatoum Ha yknageHHs1 HU3K1 NPOTOKOSIB LOAO OXOPOHW HaBKOSMLLIHLOIO
cepepoBua (KoHBeHUis Npo 30epeXeHHs aHTapKTUYHWUX TroneHiB 1972 p.,
KoHBeHUjs i3 306epexeHHs1 aHTapKTUYHUX MOPCbKUX *mBux pecypcie (AHTKOM)
1980 p.) [4], okpeMmi KpaiHM NPOMOHYyBanu 3anpoBagnTU CUCTEMY «OXOPOHIOBaHMX
TEPUTOPIN(30H)», METOO SIKOT € KOHTPOSb KOHKPETHOI AEPXaBO0 32 BUKOHaHHSM
BMLLE3raflaHnx akTiB B OKPEMOMY CeKTOpi perioHy. [poTe, y Takomy Bunagky y
KOXXHOI KpaiHu 3'ABNAETLCH iHTEPEC Y OrOPOMKEHHI BMACHOTO PerioHy Bif MocAraHb
iHLMX KpaiH, WO HEeOAMIHHO NO3HaYUTbCA Ha PakTUYHOMY NoAini AHTAPKTUKM Ha
30HM BNNuBY [5].

Lis nponosuuis 3Hanwmna noganbliMii PO3BUTOK Y KOHLENUIX CTBOPEHHS
MOPCBKMX OXOpOHIoBaHuXx perioHiB (MOP). Mo3nTMBHOK CTOPOHOK Takoi iaei €
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NMOCUMNEHUN KOHTPOMNb 3a MNPOMUCIIOBUM, TYPUCTUYHUM  CYAHOMMABCTBOM,
E€KOHOMIYHOO JiSANbHICTIO Ta IHWMMMW YMHHUKaMW, siki MaloTb 6e3nocepeHin BnnvB
Ha cTaH ekonorii B AHTapkTuui. NMpoTe, BCe Lie 3anuaeTbCa HEraTMBHUIN acnekT
iCHYBaHHA Takux PerioHiB — MOXNMBICTb 3abOpPOHWM AOCTYNY iHWWX KpaiH [o
OKpEeMOro OXOPOHIOBaHOrO PErioHy, HaBiTb Y 3B’A3KY i3 HAayKOBO AisNbHICTIO [6].

TakuM YMHOM, LWOAO EKONOrMYyHOi CTOPOHW MamnbyTHbOro  AHTapPKTUKK
NepCrneKTUBHUM HamNpsMKOM PO3BUTKY BUIMSAaE NPOBEOEHHSA 3HayHoro ob’emy
JocnigXeHb  eKOCUCTeMU  perioHy, 30HyBaHHA TepuTopii Ta MNPUCBOEHHSA
KOHTPOMbHO-HArNS40BUX MOBHOBAaXEHb YiTKO BU3HAYEHUM AepkaBam Ha OCHOBI,
Hanpuknag, 3HaxOXeHHs I aHTapPKTUYHUX HAayKOBO-AOCHIAHWLBKUX CTaHLUI 4u
BiOKPUTTA OKpPEMUX 3eMefib SOChiAHMKaMN LmMX KpaiH. He BUKMoYaeTbes i BapiaHT
YTBOPEHHSA HE3aneXHoro KOHTPOMKYOro opraHy Ans ChoCcTEpPeXeHHs 3a
BMKOHaHHAM  [epXaBaMu MOTEHUINHO B3ATUX 3000B’A3aHb 3  OXOPOHU
HaBKOMULLHBOrO  cepefoBuwa, abo HagineHHi TakMMM  NMOBHOBAXEHHSIMU
CekpeTapiaTty AHTapkTuyHoro [orosopy, sikun 6yno yteBopeHo y 2004 poui y
ByeHoc-Anpeci [7].

Moxnuee i 3ano3nyeHHs OOCBiAYy NPaBOBOro pexumy ApPKTUKM, MOLINUBLLM
TEpUTOPiIlO Ha PiBHI 3@ MNMNOWE «aHTAPKTUYHI CEKTOPU», MeXaMun SKUX,
BignosigHo, Buctynatume [liBoeHHu nontoc 3emni. BigBegeHHs okpemoro
CeKTopy MEeBHiN [fOepXaBi MOXe 30iMCHIOBATUCA $IK 3a KpUTepiemM BIiOKpUTTA
OKpeMux TepuTopii B Mexax CeKTopy AochigHukamu uiei kpaiHu, Tak i 3a
MiCLe3HaXOKEHHAM HAyKOBO-AOCNIAHULBKMX CTaHUiA, | 3akpinnioBaTUCb B
HOPMAaTMBHO-MPABOBUX aKTaxX HaLiOHaNbHOro 3aKOHO4ABCTBA.

Llono BAOCKOHANEHHA MiKHapO4HOro-NpaBoBOro CTaTyCy aHTapKTUYHOrO
perioHy, TO HanbinbWw KOMMPOMICHMM LUMAXOM po3BUTKY Oyae nepernsg
BignosigHoro Mapgpwuacbkoro npotokony 1991 poKy Ha OCHOBI peaniii CBiTOBOI
reononiTm4Hoi cutyauii, ska cdopmyetsca Ha 2030-2040 pp. Y Bunagky, SKLWO
O6yne pocsrHyTa 3roga LWoAo WMOro MpPOAOBXEHHS Ha TUX XEe caMmux ymoBax, 3
BpaxyBaHHAM iHTEpPECiB YCiX MOXNMBUX CTOPiH, AHTapkTuka 36epexe CBOM
cTabinbHICTb NPaBOMNOPSAAKY.

Taknum 4mHOM, HanbinbL AOUINBbHMM KPOKOM AN BPEerynoBaHHSA ManbyTHLOro
MiKHapOOHO-NPaBoOBOro CTaTtycy AHTapKTUKM € i MNPOronoWeHHss B SKOCTI
Teputopii 3 MDKHAPOAHUM pPEXMMOM 3 METO YHUKHEHHS MOTEHUiMHOro
NOLUMPEHHSA HaUioOHanNbHOI HPUCAMKLUIT 4M CnopiB LWOAO TEpUTOpii OKpeMUx
aepxa. 3 ornaay Ha cTpaTeriyHe pO3MillleHHs MaTepuka, AHTapKTUKa MOBUHHA i
Hagani 3anuwaTnca OeMiniTapus3oBaHo Ta 6e3’sgepHO0 30HOK, BKIIYaKUM i
3ab60poHy BBEOEHHS BIICHLKOBOrO MepcoHany B «MUPHMX Linsx», 3 ornsgy Ha
3arpo3y npuxoBaHoOro 36epiraHHa 30poi MacoBOro YypaxeHHs Ha BuMagok
KOHNIKTIB Ta 3BEPHEHHS yBarn CTOPiH HA MUPHE BUPILLEHHSA CNOpPIB Y perioHi. ¥
SIKOCTi BUKIKOYEHHS 3 MpaBuil MOXIIMBO [A03BOSIUTU BUKOPUCTAHHSA SOEPHOI
€HepreTMKM B SKOCTI [Kepena nocTayaHHs erieKTpoeHeprii Ta Tenna Ha
JOCNigHNLBKUX CTaHLLiAAX.

3 meTot 36epeXkeHHs1 eKONOTii Yy PerioHi Ta BpaxoByOYM 3HAYEHHS AHTapPKTUKK
y cbopmyBaHHI KniMaTU4HOI CMTyaLii, TepUTOpPIs NOBMHHA OyTK OronoweHa 30HOH,
Y SIKil 4O3BONAETLCA JOCHIAKEHHS BIPOrigHMX 3anaciB KOPUCHNX KOMamnuH Ta Take
ix BUOobyBaHHS, sike Ha OCHOBI BUCHOBKIB HAyKOBMX AOCHiMXEHb Ta CninbHoi Boni
cTopiH [JoroBopy Npo AHTapKTUKy HE MaTMMe HEraTUBHOMO BMNIUBY Ha €KOMNOriYHNIA
CTaH NnaHeTwu.
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Logo moxnuBocTi [ocTyny A0 TepuTtopii, TO 3BaXawyum Ha pPO3BUTOK
TYPUCTMYHOI ranysi B AHTapKTUUi, BapTO 3anuLIMTU YMHHUM PEXUM BiOKPUTOrO
[OCTyny A0 TepuTopii, NpoTe, BCTAHOBUTU OOOB’A30K TYPUCTUYHUX OpraHisauin
3aBYacHO ronepemkatn KOHTpoOmwYniA  opraH, Hanpuknag, Cekpetapiat
AHTapkTU4HOro [loroBopy, Npo KrO4OBi XapakTepUCTMKN NOI3AKM Ta ii MOXIMBUIA
BMIIMB HA EKOCUCTEMY PETiOHY.
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MOPAJIbHO-NCUXONOII4YHI ACMEKTU OCOBUCTOCTI 3N0OYNHLA

Mapxyub Bnagucnas [imutpoBuY
[Hinposcbkuli HayioHanbHuUl yHieepcumem imeHi Onecs oH4Yapa

YkpaiHa

Y3aranbHeHHs | cucTemaTusaliss BNacTMBOCTEN Ta SKOCTEW o0cobu €
BaXXINMBUM acrnekToM AOCiAXKeHHs1 npobnemmn ocodu 3novmHUS.

BuBYeHHs 3MOYMHHOT NOBediHkM rpabikHuka Ta 1 mkepen HeobxigHo

30JMCHIOBATN Ha TPbOX PIBHSX - 3ararbHOMY, 0cobnvMBomy i oguHu4HOMYy. [pu
BMBYEHHI MOBEAiHKM Ha 3aranbHOMY (Ha piBHi 3MOYMHHOCTI B3arani) i ocobnnsomy
piBHSX (Ha piBHI OKkpemMux BMWAIB, rPyn 3MOYMHIB) Yy creuianbHin niTepaTypi
BUAINSIOTL KPUMIHOTEHHI YMHHWKM (OeTepMiHaHTM, OOCTaBMHM), @ Ha piBHI
OAMHUYHOMY, YOMY BiOMNOBIAAOTb KOHKPETHI 3MOYUHHI AiSIHHS OKpemux niogew, -
NPUYNHHO-HACIOKOBI KOMMMEKCH.

[ocnigXeHHI0 OKpeMux acnekTiB Bkas3aHoi npobnemaTvku NpuUCBATUNW CBOI
npaudi BiTYM3HAHI Ta 3akopAoHHI BueHi: HaHbwwuH W. H., JlonywaHckun &. A.,


http://zakon.rada.gov.ua/laws/card/995_224
https://www.sciencedirect.com/science/article/pii/0308597X9090049W
https://www.ats.aq/documents/atcm39/ww/atcm39_ww007_r.pdf
https://www.bibliofond.ru/view.aspx?id=662037#2
https://www.coldregions.org/vufind/Record/180198
http://dspace.onua.edu.ua/bitstream/handle/11300/3451/%D0%9C%D0%BE%D1%85%D0%B0%D0%BC%D0%BC%D0%B0%D0%B4%20Konf_Kazan_2010-11.pdf?sequence=1&isAllowed=y
http://dspace.onua.edu.ua/bitstream/handle/11300/3451/%D0%9C%D0%BE%D1%85%D0%B0%D0%BC%D0%BC%D0%B0%D0%B4%20Konf_Kazan_2010-11.pdf?sequence=1&isAllowed=y
http://dspace.onua.edu.ua/bitstream/handle/11300/3451/%D0%9C%D0%BE%D1%85%D0%B0%D0%BC%D0%BC%D0%B0%D0%B4%20Konf_Kazan_2010-11.pdf?sequence=1&isAllowed=y

5 rpyaHsa 2018 pik e IBaHo-PpaHkKiBCbK, YkpaiHa o 11

KysHeuoBa H. ®., Makawewrm B. T., lNetpoB B. B., BegmephukoB H. T,
3ywikos I". I'. Ta iHWIi JOCNIgHUKN.

Ha 3aranbHomy piBHi rpabexi 3yMOBMHOOTLCS TUMW XK KPUMIHOTEHHUMU
YMHHMKaMK, WO W OinblWiCTe iHWWX BWAIB 3MOYMHIB, i nepegyciM 3MoynHiB
KOPUCNMBOI i KOPUCNMBO-HACWIBbHULBKOI CMPAMOBAHOCTI. IHTepec CTaHOBUTL
aHania getepMiHadii rpabexis B3arani i NPUYMHHO-HACNIOKOBUX KOMMIIEKCIB Ha
PiBHI KOHKPETHUX 3MOYMHHUX LiSiHb.

Mig NPUYNHOIO KOHKPETHOrO 3MOYMHY B MPUYMHHO-HACNIOKOBOMY KOMIMNEKC
pO3yMieTbCS B3aeMopis Cy6'eKTUBHOrO M 06'EKTMBHOrO enemMeHTiB, BiAMOBIAHO A0
NpeacTaBneHNX HeraTMBHMMM MOParbHO-MCUXOMOTYHUMN SKOCTSIMU OCOBUCTOCTI,
chopmoBaHMMK B npoueci NEBHOrO TPMBAroro BMAMBY, HECHPUSATAMBUMX YMOB i
MoparnbHoro ¢opMyBaHHS abo NPOTAroM BiOQHOCHO HE3HAYHOrO MPOMIKKY 4Yacy
BXe B [OpOCMOMY Bili MpW BiAHOCHO CNPUATIMBMX yMOBax (OPMyBaHHSA B
OuTsyoMy | MigniTKOBOMY Bili, i 30BHIWHIM CepefoBULLEM, LIO MNPOLOBXKYE
PO3BUTOK, 3MiLLHEHHS LIX HEraTUBHNX OCOBUCTUX SKOCTEMN.

30BHIlWWHE cepepoBulle, fAke Cknagae O6'eKTUBHUA eneMeHT MpUYMHU
3MOYMHHUX JiSiHb — LUe CYKYMHICTb XWUTTEBUX OOCTaBWH, B SKMX OMMHUNAacs i
neBHMN Yac nepebyBana KoHKpeTHa ocoba. [laHi 06CTaBMHN CNPUYMHWNM BMMUB
Ha ocobuCTICTb 3a3Ha4yeHoi ocobu, i BMPOOMNM B Hil NEBHI HeraTuBHI abo
NO3UTMBHI MCMXOSOTiIYHI KOCTI.

CknagHa XuTTeBa cutyauis He 0BOB’I3KOBO € MepefyMOBOK ANst BUMHEHHS
0ocoboto 3nouunHy. NpoTe Aeski CTOPOHU XWUTTS FIIOAUHU MOXYTb YKOPIHUTK B i
CBIiJOMOCTi iAet0 MpaBUNbHOCTI irHOPYBaHHSA coUjanbHUX i NPaBOBUX HOPM,
HeHaBuNCTb abo 03nobneHiCTb MO BiOHOLWEHHIO A0 OCI6, Lo XMBYTb Ha 1i AyMKY
Kpalue, igeto Toro, Lo NpeacTaBHUKM OpraHiB BNaaw i cama Bnaga — Boporu, Lo i
NPOBOKYE aHTMCOLjianbHy noBefiHKy ocobu. YnHHMkamu, Wwo cdopmytoTb noaibHi
NposiBW, € NPOXMBAHHS Y HEONAronony4yHMx 3 coLjianbHO-eKOHOMIYHOI TOYKU 30pY
yMOBax, MOTPanMsHHS 0COoOM Mg MNOTYXXHWUIA BNMB OCIO 3 aHTUrpOMaCbKO
HanalwToBaHiCTio, HebaxaHHa OoknagaTv 3ycwunb, LWOO 3anuwmnTucs B pamkax
nobytoBoro 4o6pobyTy.

TakMM YMHOM, KOXXHE KOHKPETHE 3MOYMHHE [JiSIHHS BUKITMKAETbLCA HE OOHIEH
NEeBHOI 06CTaBUHOIO, a iX CYKYMHICTIO - ik 06'EKTMBHUX, TaK i CyD'EKTUBHMX.

3aranbHi  npuunHM  rpabexiB  mondraloTb Y €KOHOMiYHMX npobnemax
cycninbCcTBa (3aHenaz NpoMMCrOBO-BUPOGHMYOI cdepu, ska 3aBXaW Hagasana
neBoBy 4acTky poboumx Micub, 6e3pobiTTs BHAcNiOOK OekadaHcy PUHKOBOI
CUCTEMW, MaWHOBE poO3lapyBaHHS  CYCMiNbCTBa, BIACYTHICTb  peanbHUX
MEXaHi3MiB  €KOHOMIYHOro  MigTPMMKM  EKOHOMIYHO  He3axWLLEHUX BepcTB
HacerneHHs TOLLO), Y CYLiNbHOMY NafiHHi couianbHO-KyNbTYpHOI Ta AyXOBHOI cdep
(mpaBoBui  Hiriniam, Jgedopmauis NpaBOCBIAOMOCTI, BIACYTHICTb  GaxaHHSA
OTpMMyBaTM  OCBiTY, CMOTBOPEHHA CMPUWHATTA  penirii), Yy 3aranbHoMy
Hanpy>XeHOMYy KpMMiHarnbHOMY CTaHi B KpaiHi Ta iHWMX SBMLAX.

Omxe, GesnocepedHi MpUYMHM BYMHEHHSI OCOGOK rpabexiB MOXyTb OyTu
npeactaBneHi gekinbkoma rpynamu. OgHa 3 rpyn - Ue MOpanbHO-NCUXOMNOriYHi
NPUYMHY, LLO MICTATb aHTMUCYCNINbHI NOrNAAN | 3BUYKM BUHHUX, SIKi BiAOMBaOTbLCS Y
6e3BignoBigansHOMy CTaBMNEHHI O HEAOTOPKAHOCTI MalHa i, FoNoBHE, 40 XUTTS i
3[0POB'st iHLLOI JTIOANHN.

Tak, aHTUCYCNINbHI NOrNSAn 3Haxo4aTb NPOSB, NepeayciM, y KopnctoniobeTsi,
NnoegHaHOMY 3 arpeCUBHICTHO.
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CborogHi BCe yacTille CnocTepiraeTbCa Tak 3BaHUMM  «CoLjanbHUN
napasvTnam», WO BUPaXaeTbCa y GaxkaHHi Bce BinbLUOi KiNbKOCTi i B OCHOBHOMY
MOnoaux Nnioden, oTpuMyBaTu BCE Kpalle, He [OKnajakudu npu LUbOMY 3YCUIb.
3aBxau icHyBanu 1 icHyBaTUMyTb 0cobu, SIKi BBaXKalOTb HOPMOHK XWUTU 3@ YMIACH
paxyHOK.

EKOHOMIYHMI PO3BUTOK Mae pesynbTaToM MosiBY BCE LUMPLUOrO po3MaiTTs
maTtepianbHux 6nar, NPonoHyYM HOBI BapiaHTW, TOAI SK NonepeHi Lie MOXyTb
cnyrysatu. [ocTpe MaviHOBE po3llapyBaHHs [OEMOHCTPYE 4uioCb A00py
3abe3neyeHicTb, YUM NPOBOKYE 3a3APiCTb B MEHLL 3abe3neyveHux ocib.

YacTiwe nogibHa 03n00MneHicTb NpuTamaHHa nignitkam, B SKUX B3arani
niaBULLEHe BiAYYTTS HecnpaseaIMBOCTI.

YacTKkoBO 3po3yMminold € 03nobrneHicTb Mano3abesneyeHnx BepcTB MO
BiJHOLLUEHHIO [0 3aMOXHUX, MPOTe, K He MapagoKcanbHO, rpabexi BUMHSOTL He
TiNbKn ocobu, Lo NpoXunBalTb B HEGNarononyyHMx ymoBax.

He pigko paitm ciHaHcoBO ycniwHWMX 6aTbkiB, OTpMMaBWX B POAMHI BCe
HeobOXxigHe n Ginblue, MAYyTb Ha BYMHEHHS rpabexy 3apau 3aJ0BOMEHHS BXe
CBOIX MNaTonoriyHux 3abaraHok, siki 6aTbkn 3abesnedvyBaT BigmoBunucs abo
NpOCTO AN OTPUMaHHS apeHaniy.

OouinbHo BM3HaA4UMTK, WO OGe3nocepeaHbOo MPUYMHOID FpabexiB € Takox
nedopmalis [o3BiNbHO-NOBYTOBUX iHTEPECIB, 3BUYOK, NOTPeD, Wo BiabnBaeTbCA
B NpParHeHHi 40 NusUTBa, HAPKOTUKIB, a3apTHWUX irop (TiE 4YM iHLIOK Mipoto U
npuymMHa irypye maimke B YCiX Bumagkax BYMHeHHs rpabexis). Motpeba B
ankoroni i HapKOTMKaxX BXOAWUTb A0 YWCna PIBHO3HAYHMX KPUMIHOrEHHUX MOTUBIB i
HaBiTb niampye cepen Hux. pabix, BnacHe, i BUMHIOETLCSA B HaraTbox Bunagkax
3apaav npuabaHHA CNMPTHUX HaMoiB.

«HAONMIOAUHA» SIK OBPA3 INEANIbHOIO NPABUTESA B
KOHCTEKCTI CUCTEMU CXIOHOI MEPUTOKPATII

MoanicHsk IBaH CepriioBu4
Odecbkuli HauioHanbHUl yHieepcumem imeHi I.I. Me4yHukosa
YkpaiHa

Y 1883 p. B dhinocodcekin nputdi «Tak rosopms 3apartyctpa. Knura ans Beix i
Hi gna koro» Hiuwe Bnepwe Bxuac TepmiH «Ubermensch», skun
nepeknagaetbcs sk «HaanwoguHay,i came 3 LbOro MOMEHTY igesi HaaoavHN
BXOAUTb B  LUMPOKMIA  PiNocodCbknuii  Ta  3aranbHOKYNbTYPHUA  AUCKYPC,
BUKITMKAOUM XXBaBUIM BIOryK W Benuky peuenuito.HagniognHa, B po3ymiHHi Hiulwue,
€ MeTO i pe3ynbTaToM HOBOrO €BOMOLIMHOMO BUTKA PO3BUTKY NHOACHKOTO BUAY.
BiH cTae TpeTim, BUWMM CTyneHeM B paay: MaBna-noguHa-Haanoauta [1, c. 8-9].
BignoBigHO, BaxnMBO 3pO3yMmiTH, WO cobO SBNsSe HagnoauHa, sK OinbLu
[OCKOHArmuWM, 3 TOYKM 30pYy HIMELIbKOro MUCIUTENS, MIOACHKUA TUM.

HiuweaHcbka HagnioguHa — ue, nepll 3a BCe, aKCionoriYyHO HOBa noAuvHa:
Hivylwe npakTMyYHO HiYOro He roBOpUTL NPO HOBWI (i3IONOriYHIN BUMIp HALMOANHN,
Hanpwvknag, disudHy cuny, iHwi 3ai6HocTi. HagntoamHa, 3a Hiywe, HapooxyeTbes
3 YCBIAOMIMEHOro 3aHenagy KOMWULLHBOI KynbTypu i 3 PO3BiHYAHUX LiHHOCTEN
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MUWHYIIOrO NIOAUHW. FAK HACMigoK, NEPBUHHOK 3MICTOBOIO MiACTABOK HAAOANHA €
Hiriniam: BOHa, 3 ogHoro 60Ky, HapOOXYETbCA 3 TOTaNbHOro akKcionoriyHoro
Hiriniamy, 3 iHWOro — Beae XXOpCTOKy 60poTLOY 3 Hiriniamom.

Lle noB’si3aHO 3 TUM, WO NOHATTS «Hiriniam» y Hiuwe mae npsamMo NpoTUNEeXHi
CEeMaHTWUYHi KOHOTaUii 3anexHo Bif KOHTEKCTY BXMBAHHSA: «HIriniaMm cunun» i
«Hiriniam cnabkocTi». «Hiriniam cunu» € 3anepeveHHs MeTtadi3nkn, abconoTHOI
Mopani, penirii i Bciei obnacti igeanbHo notombiyHoro. BiH € o6oB’a3koBUM
eTanoMm i 3a4MHOM [0 OOCArHEHHS HaanAcbkoro craHy. «Hiriniam cnabkocTi» €
3anepeyeHHs LbOro CBITY i NigHeCeHHs NoToMbiYHOro - ineansHoro.

YCBIOOMMNEHHS W NPUUHATTS «cMepTi bora» nigBoauTb pPUCKY Mig, NIOLAMHOK
KOMULWHBOT ¢popMaLifHoi NiHii. Hiuwe 3anuwae NiognHy HaoAMHUI 3 LMM CBITOM,
nostaeneHnM meTadisMyHMX MigcTaB, WiHHOCTEN i opieHTupiB. HagnogmHa — ue
NAMHA MUcniAva | akTuBHa nicns cmepTi (BbmBcTea) Bora, ska nogonana y cobi
«Hiriniam cnabkocTi». Hag HUM Hemae Tenep Hisikoi «BULLOIT iHCTaHUIi» [2, ¢. 135],
Hackinbku bor B3arani MoXxnuBuiA, HagnavHa cama crae borom. BoHa, BBaxaB
mMucnutens, nowwuploe Ha cebe BCi «aTpubyTw, SKi paHille MW npunucysanm
Bory» [2, c. 136], To6TO HagnguHa cama cTae TBOpUEM CBIiTy, B SIKOMYy BOHa
XuBe, TBOPLEM HOBUX BULLMX LiHHOCTEN. PEHOMEH HaaIloaUHN NPUXOAUTL B LEN
npocTip Ha 3MiHy Bory i TMM camum npuMBHOCUTbL B KynbTypy HOBY CUCTEMY
LiHHICHMX KoOpauHarT.

[ioHicTnyHa TeHaeHLUis cTae 060B’A3KOBUM aTpuOyTOM HaZMHACHKOro CTaHy.
®. lOHrep Big3HavaB, WO «HaanwwanHa — uUe gioHicincbka nioguHa» [3, c. 65—-66].
OpgHak My 6 He cTanu Tak OAHO3HAYHO CTaBWUTM 3HaK PIBHOCTI MK MOAMHON
DioHIcicbkoo | HagnoanHow. 30BHI OiOHICINCbKE 3anuIaeTbCsl BCE TUM Xe
yocobneHHaAM OyncTBa ippauioHanbHOi MAHKOI eHepreTuky, Crnpusie 3pOCTaHHIo
XUTTEBOT akTUBHOCTI NtoanHu. OgHak Tenep dinocod YiTkiwe pobuTb akLEeHT Ha
noro isionoriyHmx nigcraeax.

[HWMM 3MICTOBHMM CKMNagHWKOM HilLLEeaHCKOro KOHUENTY HaamnioauHKu, yepes
AKy BigOyBaeTbCA eKchrikauisi Moro CYTHICHUX XapaKTepWUCTUK, € MOHATTS «BOrs
no Bnagu». «Bons go Bnagm» gk dinocodcbke NoHATTA B poboTax Hiuwe mae
BEMbMMW Pi3HOMAHITHE CMUCMOBE TIyMayeHHs. Hanpuknaa, BoHa BUSIBNSIETLCS B
TOTOXHMX «BOJi OO iCTUHW», «BOMi A0 PIBHOCTI», @ TAKOX MOXe OyTu YEeCHOTOHo,
«MPUMITUBHOT hopmun adpeKTy» i FONMOBHUM «iIHCTUHKTOM CBOGOANY.

OTXe, 3 yCbOro pI3HOMAaHITT CeMaHTU4YHMX 3acTynHWKIB BONi OO Bragw,
O[HO3HAYHO MOXHA CTBEPXYBaTH, LLO, B PO3YMiHHI HIMELIbKOrO MUCTIUTENS, BOMS
00 Bragu — ue nparHeHHs (baxkaHHs) 4O CUNK, MOTYTHOCTI, - i e pa3 MOryTHOCTI.
| He npocTto A0 OLHOMOMEHTHOrO 1 [OCATHEHHS, BONSA AWHAMIYHa, BOHA
3HaxoAUTbCHA B MOCTIMHOMY PYCi, Sike PO3BMBAETLCH B BEKTOpPi 3pocTaHHsA. Cam
npouec [JOCArHEHHsT BNaaM He Moxe OyTu 3aBeplleHui, Bons A0 Bragu
OAHOYaCHO € | METOHD, | NEPMAHEHTHUM NPOLIECOM.

dinocodcbki KOHUENTM — Le | GrnaropoAcTBO, SIKE HIKONMM HE BUHWUKAE Ha
NopoXHbOMY Micui. BoHun € BignoBiga Ha Brneple MOCTaBfeHy 4w iHakwe
po3rnsiHyTy npobnemy, siky He BUAAETLCA MOXIMBMM OCMWUCIIUTU HASIBHUMMK [0
Toro 4acy 3acobamu. OcHoBHa npobnema, ska nig pisHUMKU  KyTamu
DOCNIOXKYETLCA YN HE Ha KOXHOMY pAOKY HillleaHCbKMX TEKCTiB, — Le npobnema
Hiriniamy. Ha HanGinbw dpyHaameHTanbHOMY PiBHI Hiriniam TnymaunTtbes Hiywe sk
BMXiOHA HCTaHUis 3anepeyeHHs | peaktuBidadis. CnpaBa npo  Hiriniam
po36upaeTbCs | B ono3uii 6raropoaHun/HU3bKMIA (BynbrapHuin), Tak camo sk i B
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iHLWMX  KITHOYOBUX  AixOToMisix  dhinocoda: Mopanb naxiB/Mopanb  pabis,
BENUKMI/MocepeHin, naMHa/HaananHa, BiNbHUA  PO3YM/3B’I3aHUIA  pO3yM,
Pum/lyges, S3M4HMLTBO/XPUCTUSHCTBO.

[MpoHu3daHa HirinicTMYHUMKU  iMAyNbcaMu  KynbTypa MPUPOAHUM  YMHOM
nopoaxyeana 3aHenagHuubki nogceki  Tmnn. Omxe, Hiuwe 3Hagobunucs
aHTPOMONOriyYHi KOHUENTW, ki MOrny 6 3pMMO | KOHTPACTHO BTINUTU NPOTUNEXHUIA
inean, eTW4Hi iMnnikauii noro BYEHHS. HamBaxnueilummMn 3 HUX € HagnoauHa,
Benvka noavHa, BinbHUA po3dym, 6naropogHa noavHa. KoxeH rpae B HilLeBCKin
nepeouiHui LUiHHOCTEN CBOEl poni, — ICTOTHY i He3aMiHHY, — i HEepO3pPUBHO
NoB’A3aHWI 3 ycima iHLWMMU.

OuyeBwnaHo, Wo Hiuwe, 1Wo NoB’a3ye Hiriniam 3 xBopobnueoto TpaHcdhopmaLieto
iCTOTU XUTTS, 3BOAMTbL BCIO CBOK €TUKY i T NpOoBiAHI dirypu 0o uboro gartansHo
3aMyTHeHoro BUTOKy. Moro iM’s y Bcix Ha BycTax: Bonsi Ao Bnaau. Ha cryuiHe
MipKyBaHHA Xamgerrepa, WO Braja € He sKOKCb MO3anoknafeHicTio i NEBHO
METO, [0 SKOi MparHe BONSA, WO MOXHA TakoX NparHyTu OO0 3a40BOSEHHS,
HaXuBwu, LWacTs, cnokot abo A0 yoro-Hebyap e, a i PO3’SACHEHHS CyTi camoi
Boni [4, c. 332]. Bona go Bnagu sik OCHOBHa pvca CyLLOro, B TOMY YMCHi HEXUBOT
MaTepii, CTPOro kaxy4u, B3arani Hiyoro He Bonie. byab-ake BoniHHA MeTadi3nyHe,
NepBUHHO BOMA A0 BNagu — Ue TiNbkn dirypa MOBM, HEMUHY4uIn
aHTponomMopdiam, SIKUA NPUBHOCUTL OMaHNMBI TENeomnoriYHi KoHoTauii Bubopy,
pileHHs abo BuxigHOi mMeTW. Bons oo Bnagn — metadopa Ans ekcrnaHCUBHOT
cunu, sika, NaHyluu, 34INCHI0E cebe 3aBXaM A0 OCTaHHIX AOCTYMHUX il MeX i
Yacom BUCTYNae B (POPMi YCBIAOMIEHOIO BOMIHHA Y NIOANHW.

Y cyyacHih noniTMKO-eKOHOMIYHIM cucTemi xodHa 3 KpaiH Oinblwe He
BioOpaxae npakTW4Hy iMNNeMeHTauilo igei HiuweaHcbkoi dinocodii Tak, Ak
Cwuuranyp, MNiBoeHHa Kopes, Anonis. KpaiHu, y sKkux ¢akTu4HO couianbHa
nemMokpaTisa 3aMiHeHa nibGepaniaMom, sk MPUAHSTHILLIOK MoOAENN Ans LbOoro
perioHy, 3Baxato4n Ha 0COBNUBOCTI MEHTaNbHOCTI iX MELUKaHL,iB.

TeopeTuyHa | npakTMYHa akTyanbHICTb AOCNIMKEHHS B3aeM0O3anexHOCTi
€KOHOMIYHOro pO3BUTKY i AepxaBHOro ynpaeniHHA nepepbadae aHania HoBUX
ABMLL, AKi BigoOpaxatloTb Cy4YacHi TeHAEHLii cycninbHOro po3suTKy. OfgHIi€0 3 HUX
MOXHa BBaxaTu CXigHy anbTepHaTMBy 3axigHUM TpaguuiaMm ynpaeniHHA
cycninectBom B XXI c1. Tak, y 1992 poui amepukaHcbkuii nonitonor ®. dykysama B
CBOIl Bigomin kHu3i [5, c. 464] nporonocme nepemory nibepanbHoi AeMokparii Hag,
iAeonoriYHMMK CcynepHMKaMn sk KiHeub iCTOpii, OCKinbku i igean € noniTu4HuM
pexumom, skoro Oaxana 6 koxHa pauioHanbHa ocobucTictb. OgHak nepiog,
endopii, wo niwoB 3a possanom PagsaHcbkoro Coto3dy i 3aHenagom igen
KOMYHi3My, 3aKiH4MBCS, SK TiNbKW BUSABWUIIUCA BCi CKMNagHOLLi 3acTOCYyBaHHA
nibepanbHNUX NpPaKTUK B KpaiHax, WO PO3BUBAOTLCS, OCOOMMBO B COLjianbHO-
E€KOHOMIiYHIn cdepi.

Y TOM e 4ac CepnosHWA BUKMUK nibepanbHin gemokpaTii BUHMK | B
cxigHoasivicbkomy perioHi. MpoTunais nowmpeHHIo 3axigHuX LiHHOCTEW BusiBUnacs,
Hacamnepen, y cdepi ineonorii: BiACTOIIOYM «asiaTCbKi LiHHOCTI», AesKi NONITUYHI
nigepu Cxony BMCTYNWnM NpoTK HaB'sa3yBaHHA A3ii 3axigHoro 6adeHHs gemokpartii
i NnpaB ntoauHK. AKiCHO 0COBNMBICTIO CXIQHOT KyNbTypK, Ha iIXHIO AYMKY, € BUSIB
6inbLUIOT yBarK Jo CiMENHOI Ta coujianbHOi rapMOHii B CyCcninbCTBI. K BUCITOBUBCS
kormuwHin  npem’ep-miHictp  Cinranypy Jli Kyan 1O, asiatm «manxe He
CYMHiBalOTbCS B TOMY, LLIO CyCMinbCTBO, A€ WOr0o iHTepecu nepeBaxalTb Hag
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iHTepecamMu  iHOMBIAyaniCTUMHVMMKM, BRAWTOBYE X 3HaA4yHO Oinblue, HiX
amepuKaHCbku iHAMBIgyaniam» [6].

MiBaeHHo-CxigHa A3ia, sk i 3axigHi KpaiHu, € Hag3BMYalHO BENMKOM i
HeoaHopiAHOW TepuTopicto. MpunylweHHs, Wwo Asig BOMOAIE AKOKCh YHIKarbHOK
KYNbTYpHOK CYTHICTIO, sKa (pyHOAMEHTanbHO BIAPI3HAETLCA Bif4 3axigHoi i
BHacCMigoK LbOro CTMKAETbCA 3 MPUHLUMMOBO iHWUMMK npobnemamu, LwoHaMeHLIe
HeouyeBuaHe. [edki asiaTcbki NOMNITUKW, HaMNPUKNag, KOMULIHIA Npe3naeHT
MiBaeHHoi Kopei Kim Oe OxyH, ctaBunu nig cymHis sucnosneny Jli Kyan KO igeto
«asiaTCbknxX LIHHOCTEW» | 3asBnanu, WO MOMITUYHI  LiHHOCTI Ta npakTUKK
nibepanbHOi AeMokparii € yHiBepcanbHuMu i, 6inbl Toro, nigxoasTe asiaTCbkuM
KpaiHam. [leGaTn asiaTcbkmx nigepiB npukyBanu o cebe yBary MiXHapOAHOI
rPOMafcCbKOCTi B nepwy 4epry TOMY, WO AUCIYTaHTU YNpaBnanu TakuMu
kpaiHamu, ki 38iT OOH 3 MoacbKOro po3BUTKY OXapakTepuayBaB siK «HanbinbL
CTilKe i LMpoKe nowmpeHe AMBO MPOMMUCIIOBOrO PO3BUTKY B XX CT., @ MOXNMBO, i
y BCi#A icTopii noacTtea» [7].

HincHo, B 1980-i pp. nepea ypsagamu fepxas B o60x niBkynax 3emni crosna
npobnema nogonaHHA Hacnigkie rnobanbHoOi HadTOBOI Kpu3M nonepeaHbOoro
Jecatunitta. Y pgepxaBax asiaTCbKOro perioHy noyanucst LimpoKomacluTabHi
couianbHO-eKOHOMIYHI pebopMK, CNpSMOBaHi Ha 3MiLHEHHSA PUHKOBOTO XapakTepy
E€KOHOMIKM | HacuyeHHs BHYTpiWHiX puHkiB. Y CiHranypi Takox BigbyBanacs
3aranbHa nibepanisauisi €KOHOMIKW, 3HWXKEHHS MOAATKOBOIMO HaBaHTaXEHHS,
NpOBOAMBCS KOMMIEKC 3axOAiB ANSA 3aryyeHHsi iHBEeCTOpiB, Beracs >XOpPCTKa
H6opoTbba 3 Kopynuielo, HacagXyBaBCcsa MPUHLMUM BEPXOBEHCTBA 3aKOHY i PIBHOCTI
nepes 3aKOHOM YCiX, BKNOYAYM BULLMX YMHOBHUKIB Ta ixXHiX poaudis [8, c. 576].
Taknum YnHOM, B MpOLECi BUPILLEHHI NPaKTUYHUX EKOHOMIYHUX Npobnem MomiTUKM
asiaTCbkMx KpaiH KepyBanucsi yHiBepcanbHUMW niGepanbHUMU  PUHKOBMMM
npuHUMnamu, i, 3gaeanoca 6, uWiHHOCTi TyT Hi go 4oro. Hacnpaegi 6yno 6
HeBenuKMM nepebinblUeHHAM cKasaTu, Lo «asiaTcbki LiHHOCTI» 6ynu, no cyri,
«CiHranypCbkUMm LiHHOCTAMMY, SKi BCbOro nuLLe iHTepnpeTyBanuca nigepamu uiel
Aepxasu B 0cobnmBumin cnocio.

CiHranyp € nepLuol i MOKM €OMHOI B CBITi KpaiHO, odiuiiHi ocobu skoi
NPOronocunn CBik  pexvM MOMITUYHOK MEPUTOKPaTiEl, - TOOTO «BNagow
OOCTOMHMXY; «BMNafol Han3aiGHIlLIMXy; «BNagoo 064apoBaHuX i NpaLentoGHNX» .
YHikanbHiCTb LbOrO KasyCcy 3akOHOMIpHO npuBepTae yBary MOAITUYHUX i
E€KOHOMIYHUX JocnigHukiB. B mexax po3BuTKy nonitTudHoi Teopii cnig ocobnuey
yBary NpuainuTy iHHoBaLiiHomy BHecky CiHranypy. Voro odiuifinuin anckypc mae
0Co6NMBY TEOPETUYHY | MPaKTUYHY 3HAYMMICTb HE CTiMbKU 4Yepe3 Te, Lo BiH
CTaBWTb Ni CYMHIB yHiBEpcarbHiCTb NpaB MOAMHK, CKifbKM Yepes Te, WO B HbOMY
BMHWKAIOTb NUTaHHSA LOAO YHiIBEpCcanbHOCTI camoi nibepanbHOi AeMoKparTii.

CiHranypcbki  nigepu  3anepedvyloTb  AMXOTOMilO MK «XOPOLUMM»
OEMOKpaTUYHUM | «MOraHUM» aBTOpUTapHUM pexumamu. [pasBunbHiwe 6yae
CcKasaTu, WO BOHM pO3rnsifalnTb MEpPUTOKpaTilo AK KOHUEeNT, HanKpawmm YMHOM
Xapaktepuaye nonitudHy cuctemy CiHranypy. 3 ornsiay Ha HeBenuvke HacerneHHs
CiHranypy i obMmexeHicTb pecypcHoi 6a3u, pobuTbCsi BUCHOBOK, LIO KpaiHOH
MOBWHHI KepyBaTu Moau, WO BOMOAIKTb BUAATHUMWU TanaHTaMu i HankpalimMmu
xapakTepucTukamu, aki Bigbupanucs 6 3rigHo ixHix 3acnyr.

Harikpawe uto cutyauito onmcye cam Jli KyaH HO: «CiHranyp — ue cycninbcTBo,
3acHOBaHe Ha 3ycunnsx i 3acnyrax, a He Ha 6aratcTsi abo npuBinesax, OTPMMaHNX
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Bi, HapomkeHHs. EnitTn 3abe3nedvyloTb HaMpsAMOK, MraHyBaHHSA i KOHTPONb Haj
BUKOPWUCTaHHAM MOXINMBOCTEN AepxaBu B iHTepecax Hapoay [...]. Us rpyna
BMKOPUCTOBYE Hallli OGMEXeEHi pecypcu TakMM YMHOM, LU0 BOHW 3MOXYTb CTaTu
TMM KaTanisaaTopom B HaLLOMY CYCMiNbCTBI, AKUIA 3MOXe 3abe3neynTtu nNigTpUMKy B
CiHranypi coujanbHoi opraHisadlii, ska A03BONAE€ HaM, He BOMOAIYM MPAKTUYHO
HISKUMW NPUPOOHMMK pecypcamu, 3abesnedvyBaTn APYrMin 3a BUCOTOK pPiBEHb
XuTTa B A3ii. OCHOBHMI TArap NMOTOYHOrO MraHyBaHHA i peanisauii AepXaBHWX
npoekTiB narae Ha nnedi 300 knio4voBux ocobuctocten. Lli niogn noxogatb i3
cimeli cepepgHboro i 6igHoro knacy. BoHu noxogsite 3 pi3HUX MOBHMX rpyn.
CiHranyp — ue wmepuTokpaTtia. | ui noguM npuAwnM OO0 BRagun 3aBAsikM ix
ocobnuBmMM 3acnyram, Baxkin poboTi i BUCOKIN MpoayKTMBHOCTI» [9, c. 315].

Y po3yMiHHI cydacHOT Hayku, OCHOBHa ifes NoNiTU4YHOT MepuToKparTii nonarae B
TOMY, LLO KOXHa MoguHa NoBUHHA MaTyh PiBHI MOXINMBOCTI 3400yTH OCBITY i B3ATK
yyacTb B MONITUYHIA AiANbHOCTI, ane He KOXeH BWSABUTb pPIiBHY 34aTHICTb
NigXoAMTN 40 NPUNHATTSA NOMITUYHMX pilleHb 3 yCiel BigNOBiAanbHICTIO. 3 UbOro
BUMMMBAE, WO B paMKax LUi€i TeopeTWyHoi napagurmMum O4HUM 3 MNPOBIAHMX
HanNpsMKIB  OepXXaBHOI MOMITMKM € nowyk i Bigbip nogen 3 BugaTHUMKU
30i6HOCTAMKN, @ TaKoX CTBOPEHHS AN HUX YMOB MakCuMarbHO edEKTUBHOIO
cnyxiHHa cBoin gepxai. CycninbctBo CiHranypy 3acnyXeHO BBaXa€eTbCs
eniTiCTCbkUM, B HbOMY CUMbHO BiAYYBaeTbCA MOMITUYHA HEPIBHICTb, LWO
KOMMEHCYETbCA PIBHICTIO EKOHOMIYHUM | 3HAYHUMKM ychnixamMu B PO3BUTKY
€KOHOMIKM i B AepxaBHOMY ynpasniHHi. Jocsig CiHranypy cBiguuTb, WO SKLWO
nigepn pobpe cnpaBnalTbLCA 3i CBOIMM 0O0B’A3KamMu, TO i Hapofd, He3BaXKakum Hi
Ha W0, B OCHOBHI CBOIl Maci nige 3a HAMM.

MonitnyHa cuctema CiHranypy pospobreHa TakMM 4YMHOM, LWO BOHA
3aiMaeTbCsl He TiNbkM BiAOOPOM 3QaTHWMX, TyMaHHWX nigepiB, ki KepyrTbcs
KOHOYLiaHCbKMMK  LiHHOCTSIMU. BoHa TakoX cnupaetbcs Ha Taki BenbMu
cynepeuynuBi 3axofu, K XOPCTKO KOHTponboBaHi 3MI, cyBopi obMexeHHs Ha
cBobopy 3ibpaHb, piwyda 6GopoTbba 3 npeAcTaBHMKaAMM MONITUYHOI ONO3uuii.
Takum ynHOM, B 04ax GaraTbox 3apybikHMX cnocTepiradis (0cobnmeo B 3axigHOMY
cBiTi) nomituyHa cuctema CiHranypy Bce OAHO nocTae Hk  (noraHun)
aBTOPWTApW3M, HEXal HaBiTb BOHA i € BiNbLL «M’AKOI0» (HOPMOIO aBTOPUTapM3My B
MOPIBHSAHHI 3 pexxumamun Ha KwtanT MNisHivHOT Kopei.

Binbw TOrO, MNONITUYHWIA AWCKYPC camoro ypsgy roBoputb npo Te, LWo
noniTMyHa MepUTOKpaTUsi He NoBUHHa OyTK yHiBEpcanbHUM NOMITUYHMM ifeanom:
HeoOXigHicTb  BigbupaTM | npocyBaTu MONITWYHI  TanaHTW  HaWrocTpiwe
BiJUYBa€ETbCSl B HEBENMVKNX MicTax-AepxaBax 6e3 GaraTnx npupogHuxX pecypcis i,
O HaBiTb BaXnuBiwe, B MiCTax-gep)xaBax, A€ BKpal oOMeXeHum 3anac uux
TanaHTtiB. BHacnigok UbOro noctae nuTaHHS MpPO  AOUifbHICTE  caMoro
OBroBOpeHHs1 3MICTy ULbOro igeany, SKMN pO3rMSAaeTbCs TiMbKM B - Mexax
3aCTOCYBaHHA MOro A0 BenbMU creundivyHoro micta-gepxasu. lNpote, cyaaum 3
BUMHKIB noniTmyHunx nigepis CiHranypy, MOXHa 3 YNeBHEHICTIO 3asBUTU, IO BOHMU
BipATb B Te, LUO NOMITUYHA MEPUTOKpATIA MOXe i HaBiTb NMOBWHHA BNNMBATU Ha
nonitTuyHi  pecpopmm B iHWKMX KpaiHax, ocobnMBOo B TuX, A€ MPUCYTHSA
KOH(YyLiaHCbKa cnagLumHa.

Be3ymMOBHO, CiHranypcbki NOMITUYHI LiHHOCTI Ta IHCTUTYTU HE MOXYTb MUTTEBO
OyTu nepeHeceHi B TaKky BenuKy kpaiHy, sk Kutaw, npoTe geski acnekTu noniTmyHoi
cuctemun CiHranypy Uinkom MOXHa 3acTtocyBaTu 3a kopaoHoM. MounHatoum 3 [eH
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CsaoniHa n ax po Ci UsiHbniHa, kuTalcbki nigepu NOCTIMHO nigkpecntoBani
HeOoOXiOHICTb BMBYEHHSI PIi3HIX acnekTiB CiHranypcbkoi Mogeni ynpaBniHHS.
YacTKoBO HaTXHEHi «CiHranypcbkolo moAensno», nonitmyHa cuctema Kutaw 3a
OCTaHHi [BadusATb pPOKIB CcTana Oinbll MepuUTOKpaTU4HOW. 3anepedyoun
aBTOPUTAPHI XapaKTePUCTUKN KUTAWCbKOI MOMITUYHOI CUCTEeMW, Taki BMAATHI
cyyacHi ciHranypcbki Teopetukn, sik XoH Cdao u WuHba Jli, skun goBoguTtb, LWO
KMTancbki BMPObM MaioTb OyTu 3ibpaHi y Bceoxonniolouy cuctemy Biadopy w
NpocyBaHHs NoniTu4HMxX TanawTis [10, ¢. 340-362].

BigcyTHicTe iHTepecy [o MepwuTokpatii 6yno 6 BunpaBoaHO HasiBHICTIO
KOHCEHCYCY BiQHOCHO TOro, fika nibepanbHa OemMoKpaTis € Kpallol MOMiTUYHOK
cuctemoto (abo, Ak MiHIMyMm, HaWMripwow, sK ckasaB cBoro 4yacy Y. Yepunnnb).
HaBnakn, 6e3 CcymHiBIB BCe [00AETbCA: «YMNPaBMiHCbKi Kpu3n» B  3axigHix
OeMoKpaTisiX, BUKNMKaHi 0e3npeLeneHTHO rnobanisauieto pyxiB noaen, ToBapis,
nocnyr n kanitanis, OMeBMAHI U BUBYAOTbCA ekcneptamn. EkoHOMIYHI iHTepecn,
BHOCSYM Aucnponopuii B MNOMITUYHMIA Mpouec, OcobnMBO B aMepUKaHCbKUA
NONITUYHIN CUCTEMi, $IKa iHOAI OMUCYETLCHA, N MOXMIMBO, HE TaK Bxe =
HecnpaBeanuBo, SIK «OAWMH Aonap — OAWH FOnoc», HXK «odHa NioauHa — oauH
ronoc».

MoniTnyHi TeopeTukn nigHiMalTb NUTAHHA BiOHOCHO BMOGOPYOI CUCTEMU SIK
Takoi. 3 ogHoro 6oky, Nnpobnema nonsirae B TOMy, L0 BMOOPL YacTo 3A4iACHIOTb
CBili BMOIp, BMX0OsYM 3 0COBUCTMX MaTepianbHUX iHTepeciB, HE3aMUCIIOYMUCH
Npo MawbyTHI MOKOMiIHHA, Ha AKMX NO3HA4YaTbCs pe3ynbTaTh NOTOYHOI MONITUKK
aepxasu. TUM He MeHLU, TPUBOXHUM € TOW @akT, Lo BMOOpLi YacTo He B 3MO3i
ccopmynioBaTi BracHi ynogobaHHs, - Tak, CMpaloymMcb Ha LUMPOKE emnipiyHe
JOCTiIKeHHsA, amepukaHCbkui ekoHoMicT B. KennaH nokasas, wo Bvbopui YacTo
noeoaaTb cebe ippauioHanbHO, 3anpornoHyBaBLUM B SIKOCTI PiLLEHHSI NPOBEAEHHS
cneuianbHOro TeCTyBaHHS BUOOPLIB HA KOMMNETEHTHICTb.

CborogHi HU3ka 3axigHux gocnigHukiB (dinocodis, eKOHOMICTIB, NOMITONOrIB,
icTopuKiB, coLujonoris Ta OpUCTIB), aHanisyluM MoniTUYHY MepUToKpaTito,
po3rnsagalTb i 9K NpUHUMN POPMYBaHHSA MOMITUYHOI CUCTEMMW, 3aCHOBAHOI Ha
BigOOpi, nNIAroToBLi Ta nNpPOCYBaHHI BuAATHMX NigepiB, WO BOMOAIITb
0COOUCTICHMMM AKOCTAMM | 3aaTHUX 3abesneunTn couianbHO cnpasennuee 1
€KOHOMIYHO  e(PeKTMBHEe yMpaBriHHA CycninbCTBOM. 3BiCHO, WO CXxigHa
anbTepHaTvBa y BUrNA4i MepuUTOKpaTil, MO CyTi, He BUKMOYAE AEMOKPATUYHUX
LiHHOCTeW, ane i He po3rnagae ix sk npiopuTeT B ynpaeniHHI cycninbcTBoM. Lis
Mofernb, Ha Haw nornsa, € Ayxe BAanMM MpakTUYHUM BNPOBafXEHHAM igen
®. Hiywe y cyyacHe pJepxaBHO-MpaBOBE KOOPOWHYBaHHSA W ynpaBniHHA 1
€KOHOMIKOI Ta noniTnkot. Came ToOMy AOUINbHUM € nogarnblue BUBYEHHS OOCBIAY
MEpITOKPaTUYHOI Teopii i NpakTUKM eKoHOoMICTaMu Ta nonitonoramu, dinocodamun
Ta icTopukamu, couionoraMmy Ta IOPUCTaMU Ha MiDKHapOAHOMY pPiBHI B Linomy, 1
BIOHOCHO YKpaiHCbKOI AiNCHOCTI — 3okpema Ans obpaHHs Ginbw edeKkTuBHOI
MoZeni KepyBaHHs KpaiHOW Ans nofornaHHsa ToTanbHoi 6igHocTi, kopynuii Ta
couianbHOi HecnpaBeanMBOCTI.
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HEOOCKOHATNICTb AOMIHICTPATUBHOI BIANOBIOANBHOCTI
3A KOPYNUIMAHI MPABOIMOPYLUEHHA

Trono6aeBa KatepuHa OmuTtpiBHa

HaykoBwi kepiBHuk: Conosen A.A.

lMonmascbKull topuGUYHUL KOeox

HaujoHanbHozo topuduyHozo yHisepcumemy imeHi sipocnasa Mydpozo
YkpaiHa

KYRnAIl BusHavyae BuAM aaMIHICTPATMBHMX MPaBOMOPYLUEHb, MOB’A3aHUX 3
kopynuieto. Cepefi HMX: NOPYLUEHHS 0OMEXeHb LWoA0 CYMICHUMUTBA Ta CyMilLeHHS
3 HWUMKW BuAAMK AiSNbHOCTI, NOPYLUEHHS BCTaHOBIEHMX 3aKOHOM OOMexXeHb
LWOAO OJepXaHHst MOAapyHKiB, MOPYLUEHHs BMMOr (DiIHAHCOBOIO KOHTPOIHO,
MOpYLUEHHA BMMOT LOAO 3anobiraHHs Ta BperynioBaHHA KOHMMIKTY iHTepecis,
HEe3aKOHHEe BUWKOPUCTaHHSA iHdopMauii, Wwo crtana BigoMa ocobi y 3B'sA3ky 3
BUKOHAHHAM  CIy00BMX abo iHWMX BM3HAYEHUX 3aKOHOM MOBHOBAXEHb,
HEBXWTTS 3axodiB LWoAO0 MpoTuaii Kopynuii, nopylweHHss 3abopoHM pO3MilLeHHS
CTaBOK Ha CMopT, MOB’A3aHMX 3 MaHinynoBaHHAM OMILiNHUM CMOPTUBHUM
3MaraHHsIM, NopyLLEHHS 3aKOHOAABCTBA Y cpepi OuiHKM BNAMBY Ha AOBKINNs [2].

Y HaykoBuUX Konax npobnemaTuui agMmiHicTpaTUBHOI BiANOBiZanbHOCTI 3a
BUMHEHHS agMiHICTpaTUBHUX KOPYMUINHUX MNpaBonopyLleHb MPUCBATUAM CBOI
npadi M. Bosgonbhui, O. nagyH, P. Ipevaniok, 3. 3aruHein, O. OHmwyk, B.
CyxoHoc, CtedaHuyk.

Hanbinblumm akTyanbHUM € MOPYLUEHHS BUMOT (DiIHAHCOBOrO KOHTPOIO, ajxe
HUHI iKCyeTbCA BenvKa KinbKiCTb NMpaBOMOpPYLUEHb Ta KOPYMNUIMHUX AiSHb B LA
cepi. 3okpema, B cT. 172-6 Kogekcy VYkpaiHm npo agmiHiCTpaTUBHI
npasonopyLueHHs (gani — KYnArll) 3a3HavaeTbCcsl Npo HeCBOeYacHe nogaHHsa 6e3
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MOBaXXHWX MPWUYMH Aeknapadii ocobu Ta 3aBijOMO HeJOCTOBIPHUX BiLOMOCTEN Yy
Jeknapauii  ocobu, ynoBHOBaXeHOi Ha BWKOHaHHA pyHKUiM agepxaBu abo
MicLleBOro camoBpsilyBaHHsA. Tak, 18 6epesHs 2016 poky HabyB YMHHOCTI 3aKOH
YkpaiHn "Tlpo BHECeHHs 3MiH 00 AesKMX 3aKOHOAaBYMX akTiB YKpaiHu LWwono
ocobnueocTen nNogaHHs cnyxbosMMn ocobamu aeknapadin Ipo MarHo, Joxoau,
BUTpaTH i 3060B’A3aHHA biHaHCcoBOro xapakTtepy y 2016 poui".

3rigHo 3akoHy «[1po 3anobiraHHa kopynuii», a came cTatTi 45, yNnoBHOBaXeHi
ocobun Ha BUKOHAHHSA YHKLIN Aepxasmu abo MicLieBOro
CaMOBpPSAYyBaHHA3000B'A3aHi  WOPIMHO A0 1  KBiTHS MNodaBaTy  LUSSIXOM
3anoBHEHHA Ha oQiuinHoMy Beb-canTi HauioHanbHOro areHTCTBa Aeknapadiio
ocobu 3a MUHYNWIA pik 3a OpMOLo, L0 BU3HAYaeTbCa HauioHanbHUM areHTCTBOM
[1, cT. 45].

YacTumMu € Bunagkyu nopylweHHss Takmx Hopm. Came HABK (ueHTpanbHumn
OopraH BWKOHaBYOi BnaguM 3i creuianbHUM CcTaTycoMm, Skui 3abesneuvye
dopMyBaHHSA Ta peanisye AepxaBHy aHTUKOPYNUiiHY noniTuky) 3a nuneHs 2018
poKy HanpaBvB 4 nNpPOTOKONM NPO aAMIHICTPaTMBHI MPaBOMOPYLUEHHSA LWOA0
HeJOCTOBIPHUX BiAOMOCTEWN B AeKnapauii Ta HECBOeYaCcHOro ix noganHs [3].

BignosiganbHicTb 3a nodaHHA 3aBiAOMO HeOOCTOBIPHUX BiAOMOCTEN Y
Jeknapauii  ocobu, ynoBHOBaXXeHOI Ha BWKOHaHHA pyHKUIM aOepxaBu abo
MiCLIEBOrO CaMOBpsiAyBaHHS, CTOCOBHO MalHa abo iHLWoro o6’ekTa geknapyBaHHs,
WO Mae BapTiCTb, HacTae y BUMNAAKy, SKWO Taki BiOOMOCTI BiOpi3HAOTbCS Bif
JocToBipHUX Ha cymy Big 100 oo 250 NpoXUTKOBMX MiHIMYMIB AN npaue3gaTHUX
oci6 [2].

MpoTe Bce vacTiwe (IKCylOTbCS BUNaAKA LbOro NPOCTYMKY, LO MOB'A3aHO 3
PSAOM MPUYMH:

1)  HepockoHanicTb aAMiHiCTpaTMBHUX Mpouenyp (BiACYTHICTb Mopsiaky Ta
nepeniky nepeBipkn eNeKTPOHHUX AeKnapaLin);

2)  HU3bKWI piBEHb BHYTPILLHIX NEPEeKOHaHb NocafoBuX ocib B YkpaiHi;

3) HeBignoBigHa 3apobiTHa nnaTta rpomagsHam, siki BHAcMigoK MNEeBHUX
E€KOHOMIYHUX NMPUYUH NMOPYLLYIOTh 3aKOH;

5) ceigomicTe niogen, amke OiNbWICTb 3 HAC MO3UTUBHO CTaBnATbCA 00
LbOro B CBOEMY MOBCAKOEHHOMY XXWTTI, 3a4N18 AOCATHEHHA 6axaHOro pesynbTary.

Ha cborogHi iCHylOTb HOpMM, SKi PEryrtoloTb OCHOBHI MOMOXEHHST Ta MOPSAOK
nepeBipk/ Aeknapauin nocagosux ocib. MNpu LboMy, Npo NepeBipKy eneKTPOHHUX
Jeknapavuin B XXO4HOMY HOPMaTUBHO — NPaBOBOMY aKTi KOHKPETHO HE BKa3yeTbCH,
LLIO € Ha43BUYaHO NPOraniMHOK B 3aKOHOAABCTBI YKpaiHu.

Ons Toro, wo6 yaockoHanuTu 3akoHogayy 6asy LWoA0 BYACHOrO MOAAHHS
Jeknapauin Ta BigobpaxeHHs B Hi peanbHoi iHdopmauii cnig BpaxyBaTtu
HACTYIMHi NOJNOXEHHS:

1) BapTo pgetanidyBatM nopsgok MEepeBipku  eNneKTPOHHUX AeKrapauin
YMOBHOBaXEHMMU Ha Lie ocobamu;

2) YpockoHanuTu NOpsidoK NPOBEeOEeHHSI KOHTPOMK Ta MOBHOI Mnepesipku
Aeknapauii  ocobu, yYNnoBHOBaXXEHOI Ha BWKOHAHHSA (YHKUIN AepxaBu abo
MiCL,eBOro camoBpsAyBaHHSA», afKe BiH 3apa3 Mae CTUCINA Ta HEYITKUIN 3MICT.

Takum ymHOM, cTaTtTeto 172-6 3a3HadeHi agMiHICTpPaTUBHI NMPaBOMOPYLUEHHS,
noB'A3aHi 3 HECBOEYACHUM MOAAHHAM eNeKTPOHHOI AeKnapauii Yu 3a3HayvyeHHs
HenpaBamBoi iHdopMauii B Hin. MpoTe iCHye BenvKa KinbKiCTb MporanuH, 3okpema
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Loa0 BIiACYTHOCTI perynioBaHHA MepeBipku eneKTPOHHUX Aeknapauii, 3okpema
HemMae NeBHOro nepeniky Ain Ta NOpsAKY 34INCHEHHSA NEPEBIPKM.
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HE3AKOHHA BUPYBKA JiCIB

BonumwmHa AHHa OnekcaHgpiBHa

HaykoBuii kepiBHUK: BMKnagad | kateropii npaBoBux gucumnnin Jemeruko [LA.
OnekcaHOpilicbkul nosimexHiYHUl Koneox

YkpaiHa

Tema mMoro gocnigxeHHs «HesakoHHa Bupybka niciB». TOMy L0, NOripLUEHHS
CcTaHy niciB B YkpaiHi — Haunbinbwa ekonoriyHa npobnema CbOrofeHHs, yepes
irHOpYBaHHS MOpaTopilo Ha eKkcrnopT mnicy GaraTbMa yKpaiHCbKMMU KOMMNaHismu,
Mamke 60% BMpyOOK NOPYLLYOTbL BCTAHOBMNEHI 3aKOHO4ABCTBOM OOMEXEHHS i, K
Hacnigok, Big 67 0o 78% 3 HUX € HeBunpaBaaHuMu. [OripWeHHs1 CTaHy niciB
npu3eeno o Toro, wo 3 YkpaiHn B kpaiHm €C crtano imnopTyBatucsa Oinblue
He3aKOHHOI AepeBuHU, Hix i3 Byab-sKoi iHLWOT KpaiHu cBiTy i Binblue, HixX 3 KpaiH
JTaTnHcbkoi Amepukun, Adpukm i MiBaeHHO-CxigHOi A3ii, @ TakoX y 3eneHux 3oHax
perynsipHo npautolTb OpakoHbepu, Siki BUPYOYlOTb AEPEBWHY Ta HE3aKOHHO il
36yBatoThb [4].

Jlic - TN NPUPOAHNX KOMMMEKCIB Yy SKOMY MOEAHYHOTLCA NEPEeBaXHO AepeBHa
Ta YarapHUKOBa POCIMHHICTb 3 BiANOBIAHNMY I'PYHTaMW, TPAB'AHOK POCIMHHICTIO,
TBAapUHHUM CBITOM, MIKPOOPraHi3MaMun Ta iHWWMW NPUPOAHUMW KOMMOHEHTaMM,
O B3aEMOMOB'A3aHi y CBOEMY PO3BUTKY, BMMAMBalOTb OOWH Ha OJHOro i Ha
HaBKOMWLLHE NpupoaHe cepeosue [3].

Jlicn Ykpainm cTtaHoBnATb € i HauioHanbHe 6araTcTBO i 3a cBOIM
NpU3HaYeHHsIM Ta MiCLepo3TallyBaHHAM BUKOHYIOTb NepeBaXHO BOL4OOXOPOHHI,
3aXWCHIi, CaHiTapHO-TIrEHIYHI, 0340pOoBYi Ta iH. dyHKuUii. BoHn € gxepenom ans
3a40BoOrMeHHs noTpeb cycninbCcTBa B MiCOBUX pecypcax i nepebysaioTb nif
OXOpOHoto Aepxasu [1].

3a pannmun [epxnicareHtcTBa, YkpaiHa BXxOAUTb B OE€CATKY HanbinbLumx
nicoBmx gepxae €Bponun Ta nocigae 8 micue 3a nNnoLleto nicie Ta 6 — 3a 3anacamu
OepeBuHN.

3aranbHa nnouwa nicis B YkpaiHi — noHag 10 mMnH ra, wo ctaHosutb 17,2 % ii
TepuTopii. HaibinbLwa nicucticte — B YkpaiHcbkux Kapnatax (32%),ane 3 KoxHUM
pPOKOM BOHa 3MeHLUyeTbCS [3].


https://nazk.gov.ua/news/nazk-do-sudu-napravleno-shche-4-protokoly-pro-administratyvni-pravoporushennya-shchodo-0
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https://uk.wikipedia.org/wiki/%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D1%81%D1%8C%D0%BA%D1%96_%D0%9A%D0%B0%D1%80%D0%BF%D0%B0%D1%82%D0%B8
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OcHoBHMMK TepuTopiasMn ana Bupybku nicy e€: Xutommpcbka obnactb,
JIbBiBCbKa Ta YepHiriBcbka obnacTb, KapnaTtun; [doHeubka Ta JlyraHcbka
obnacTb.[6]

3HeniCHEHH — npouec NepeTBOPEHHS 3alHATUX NicOM 3eMenb 6e3 aepes.
KoxeH pik He3akoHHa BupyOKa MiciB 3pOcCTae, WO Npu3BOAUTb OO0 HE TiNbkKM A0
diHaHCOBMX BTpaT, a TakoX TWX, LWO CTOCYIOTbCA MicoBoro  doHay.

MpuunHm BMpYGKU nicis:

-BUMUPaHHSA AEpPEB;

-BMpyOka nicie 6€3 goCTaTHLOI BUCAOKM HOBUX AEPEB;

-HE3aKOHHUI NPOAaX 3a KOPOOH;

-MOXeEXi;

-BUCOKi Tapndu 3a onaneHHs;

-HeperynboBaHU PUHOK AepPEeBMHU Ta BUPODIB i3 Hei;

-BiACYTHICTb cucTemun 06niky AepeBuHY;

-BMCOKMI MOMUT Ha 3aroTOBMEHY HE3aKOHHUM LUAIAXOM AepeBuHy [2].

HannoLwumpeHiLwo NpUYnHOI €:

- HanpaBneHHs He3aKoHHO 3pybaHoro nicy,a ykpaiHCbKi nunopamu, Wwo npauoTb
6e3 aepkaBHOI peecTpauii, abo B Taki X Lexu 3 BUTOTOBINEHHS MebniB;
- BUCOKi Tapudn Ha onaneHHs.
Hacnigkamn BupybyBaHHS niciB €:
- YTBOpEHHS BinbLu Tennoro knimary;
- Nnocyxu;
- aaresiq rpyHTy;
- 3CyBW i 3aTONNEHHS;
- 3MEHLUEHHS Pi3HOMaHITHOCTi TBAPWMHHOIO | POCITMHHOTO CBITY;
- NapHUKoBun edoekT [5].

Ha mor gymky,wo6 BupiwumMTn gaHy npobnemu, npoaHanisyBaBLUW iHTEpHET-
xepena notpibHo:

1. NOCTiNHO BecTu o6nik Ta y3aranbHEHHSI BiZOMOCTEWN, SiKi XapaKTepusyTb
KOXHY JTiCOBY AINSAHKY: KiNbKICTb Ta BWAM HacagXeHb, XTO € BignosigansHWM 3a
OaHy OinsHKy, KinbKicTb 3HMWeHnXx abo BMpybaHux aepes;

2. nigBvWyBaTV POAIOYICTb FPYHTIB, SKe MONArae B 3aCTOCYBaHHI NPUPOAHIX
abo ximiyHnMx gobpms, ski He ByoyTb HECTW LWIKOAW AepeBaMm Ta HaBKOSMULLHbOMY
cepefoBuLy;

3. BXMBaTK 3axofiB LW0A0 OXOPOHU NiCiB Bif NOXexX, XBopoO, LIKiOHWMKIB;

4. BWCaaXyBaTW HOBI AepeBa;

5. kBapTanbHuMi 3BiT Big BiANOBIJANbLHOrO 3a MEBHY MiCOBY QAiNsHKY Mpo
npopobneHy ix poboTy, a TakoX B 3aCTOCYBaHHS 3axOdiB OO0 MOKPALLEHHs!
nicosoro oHAy Aepxasu.

Ak pesynbTat AaHoi poboTH, MOXHa 3pOOUTU BUCHOBOK, LLO ANA BUPILLEHHS
JaHoi npobnemu pepxasi NOTPiIOHO BAOCKOHaNBATW 3aKOHOOABCTBO YKpaiHu,
JlicoBuin kodeKkc, 3BEpHYTM OKpemy YyBary Ha MUTaHHs, WO CTOCYTbCS
KOPUCTYBaHHSA NiCOM, a TaKOX peanisauilo MOoro 3akopAoH, a TaKoX 3aKOHIB
YkpaiHu, WO BperynoTb AaHe MUTaHHS, BCTAHOBMTK Oinblly BiAMNOBiganbHICTb
32 He3aKoHHY BUPYOKy, BXMBaTU 3axofiB LWOAO BiAHOBMEHHS BMpybaHoro nicy
Ta 3anobiraHHA eKONoriYHMX Hacniakie.


https://uk.wikipedia.org/wiki/%D0%9B%D1%96%D1%81
https://uk.wikipedia.org/wiki/%D0%94%D0%B5%D1%80%D0%B5%D0%B2%D0%BE
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HOBA PEOAKLUIA CKNAAQY 3NTOYUHY - «AOBEAEHHA OO
CAMOI'YBCTBA»

MpoueHko Onecsa AHaTtoniiBHa
aujoHarnbHul topudu4yHUl yHisepcumem imeHi Spocnasa Mydpoeo,
YkpaiHa

HarBaxknueiwmm i HalUiHHIWMM 3-NOMiDX 0cobucTnx npae i cBo6oa € npaBo
nognHn Ha xutTa. B YkpaiHi nioguHa, 1T kuTTa | 300poB’sl, YecTb i TgHICTb,
HEeOOTOPKAHHICTb | ©6e3neka BM3HAOTLCA HAMBULLIOK COLianbHOK UiHHICTIO [1, CT.
3]. Y cT1. 27 KoHcTuTyuii YKpaiHM BKasaHo, IO KOXHa fognHa Mae HeBig'emHe
NpaBO Ha XWUTTA i HIXTO He Moxe OyTu cBaBinbHO Koro nosbdasnenun [1, ct 27].
OpfHWM i3 3N0YMHIB, L0 NOCArae Ha XUTTS MOOUHW € AOBEAEHHS 0O camorybeTea,
3a gkui nepepbayeHo BignosiganbHicTb y cT. 120 KK Ykpainu. Le eguHui 3noymH
NpoOTK >KUTTS OCOOM, SKMIN He OXOMIIETLCA MOHATTAM BOMBCTBA, amxe
BUYMHSAETLCHA Cy6'€EKTOM 3MOYMHY HE MPSAMO, @ ONocepeaKoBaHo.

BepxoBHa Papga yxBanuna 3akoH "lpo BHeceHHs 3miH Ao KpumiHanbHOro
Kopekcy Ykpainu", akun nepenbavae BBeAEHHSA KpMMiHanNbHOI BignoBigansHOCTI 3a
CXvnsHHA  Jo  camoryberBa. Kpim  goBegeHHs [o  camorybeTtBa  LUMASIXOM
CUCTEMATUYHOIO MPUHWXKEHHS, LLAHTaXy | )XOPCTOKOrO MOBOPKEHHS, KpUMiHANbHA
BiANoBiAanbHiCTL Gyae nowmpioBaTUCA Ha OOBEAEHHSt A0 camMorybcTBa LUMsIXOM
CMUCTEMHOrO MpuUMycy A0 iR, WO cynepedaTtb BOMi MOAUHU, @ TaKOX LUMASXOM
CMOHYKaHHS [0 caMorybcTBa Ta iHLWMX ik, SKi CIpUsitoTb BUMHEHHIO camorybcTea.
Taki 3MiHM 3yMOBMEHi PO3BUTKOM iH(popmaUiiHOi Mepexi |HTEepHeT, OCKiMbKM
BUHUKIN HOBi CMNOCOOWM BYMHEHHSI HEe §ue 3M0YMHIB MPOTM BIIACHOCTI, a W
posedeHHs Jo camoryberBa. 3okpema, B YkpaiHi Oyna cepis camorybceTs
nigniTkiB, SKMX CMOHYKanNuM A0 UbOro y TakK 3BaHMX «rpyrnax CMepTi» y couianbHUX
mepexax. Pasom i3 TMM pgoBefeHHs 0O camorybecTBa, sike BUMHSIETbCS 0e3
3aCTOCYBaHHS MPUMYCY, LUAHTaXy, MPUHWKEHHSI YU >KOPCTOKOIO MOBOMXKEHHS,
paHilwe He BM3HaBAarocs KpUMiHanbHO KapaHum AisiHHAM. Tomy Garato Bunagkis
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CXWNSIHHA OO0 caMorybCcTB He Manwu XKOAHOI KpMMiHanbHO-NpaBoBOI OLUiHKM. 3apa3s
e 00'eEKTVMBHA CTOPOHA 3MOYMHY 3HAYHO WwmpLua i Ansa keanidikauii 3a 120 ct. KK
DisiHHA MoXXe ByTW B OHIN i3 HACTYMHUX OpM.

1. >Kopctoke noBomxeHHs 3 notepninum. Mig Hum BC posymie GesxanicHi,
rpy6i AisHHA, ki 3aBAaloTb NOTEpNiNoMy (i3UYHUX UM MCUXIYHWMX  CTpaxdaHb
(MopayBaHHA, cucTemMaTuyHe 3anodifHHA TiNeCHUX YLIKOMKEHb 4YKu noboiB,
nosbaeneHHsa i, Bogu, opary, >xutna Towo) [3, n. 28].

2. WaHTax. MNpossnsaeTbes B 3ansKyBaHHI MOrpO300 BUKPUTU YK PO3ronocuUTH
neBHy iHpopMaLilo, sika MOXe 3raHbOUTK NOTEpPninoro, Koro GrM3bKKX, 3incyBaTh
Noro penyTauito.

3. CuctemaTnyHe NPUHMKEHHS MOACBKOT MQHOCTI. Hum BC BusHauvae
TpuBane NpUHU3NMBE CTaBIIEHHS OO MOTEpPNInoro (nocTiiHi obpasu, rmymIiHHS
Hag Hum Towo) [3, m. 28]. CygoBa npakTMKa He BiOHOCUTbL [0 Takoro poay
obCTaBMH po3ipBaHHA LWNIOOHMX BIAHOCMH OOHWM i3 MOAPYXOKS, BiAMOBY BiA
yknagaHHs wnioby, nogpyxHIO 3pagy, SKWO Npu LUbOMY He 34IMCHIOBaNMCS iHLi
Ail, SKi IPUHMKYIOTb MOACHKY TiAHICTb.

4. CuctemaTVyHMI NpOTUNPaBHUA MpUMYC A0 AiN, WO cynepeyaTtb BoOfi
notepninoro. Mpumyc — Le NpoTMNPaBHUA i3NYHMIA BAMB Ha NoAVHY BNAuB  (
3acTocyBaHHA (i3NYHOI CUnK, HaHEeCEHHs yaapy, NoboiB, TiINECHUX YLIKOAXEHb,
BBEOEHHS1 B OPraHiamM pisHOMaHITHMX NnpenapaTiB TOLWO), a TaKoX NCUXIYHMIA BB
(norpo3a 3acTtocyBaHHA [0 o0cobu isnyHOro HacwunbCcTBa abo 3anogisiHHA
maTtepianbHoi abo MopanbHOi wkogn). Meta paHoro npuMmycy — 3MyCUTH
NOTEPNINOro BYMHUTK Aji, AKi He OXONMIOKTLCA NOro Bomnek, TO6To BCynepeY 1Moro
HaxaHH0. Baxnmeo 3BepHyTKM yBary, L0 SKLWO 3a CTapolo pedakLieto NpuMyc MaB
OyTn CNpsAMOBaHUI CaMe Ha BYMHEHHS NPOTUMpPAaBHWX Ail, TO 3apa3 BiH MOXe
CTOCYBaTUCSH | 3aKOHHOTO AisIHHS.

5. CxvnsaHHa Oo camory6ecTtBa [ocuTb LUMpOKa KaTeropisi, OCKiNbKU nig Heto
MOXHa pO3yMiTK i BuLLienepepaxoBaHi opmMu 06'eKTMBHOI CTOPOHU. MoXnuBo,
pi3HMUS B TOMY, LLIO OCTaHHi nepeabavaoTb 6e3nocepenHii TUCK Ha NoauHy 6e3
000B'A3KOBOro NPSIMOro YyMuUcny AOBecTu ii 4o camorybcrBa. TobTo cyb'ekTnBHA
CTOpOHA MOXe MposABNATUCH |y hopmi Henpsamoro ymucny i HeobepexHocTi. B
TOW Yac K CXMINAHHA 0O camorybcTBa BUPaXaeTbCs B AiX YMUCHO HanpaBneHnx
Ha CNpUYMHEHHSA HacnigkiB nepeabadeHnx 4aHOK CTaTTelo.

6. IHWi Aii, wo crnpusitoTe BYMHEHHKO camorybcTBa. Haibinble 3anutaHb
BUKNMKAE came Uus HoBa dopma OO'eKTMBHOI CTOPOHW, adXe BOHa 30BCIM
HEKOHKpPeTN30BaHa, i il LUMpOoKe TNyMayeHHs MoXe CTaTu MPUYMHOK MOMUIKOBOI!
kBanicpikauii gisHb. Tomy HeobxigHi npaBoBi po3'sicHeHHs BepxosHoro Cyay 3
Np1BOAY KOHKPEeTM3aLii HOBMX MOHATL AAHOI CTaTTi.

[aHnin 3nounH mMae matepianbHUIM cknag, oTke ODOB'A3KOBMM OIS HbOIO €
Hacnigku y BuUrNsgi OoBedeHHs 0O camorybctBa um 3amaxy Ha camorybeTeo.
Takox ansa keanigikauii gim 3a 120 ct. KK HeobxigHO BCTaHOBUTU MPUYMHHUIA
3B'A30K MiX [isiHHAM BMHHOrO Ta cmepTio notepninoro [4, c. 890 ]. Ak G6aummo,
avcnosuuito ctaTti 6yno po3LWwmpeHo Ans kpyMMiHanisadii cnocobiB No AoBeAEHHO
[o camorybeTBa, siki He nepenivyyBanucs y cTapin pepakuii ctatti 120 KK.
3aBOsikvM LUbOMY CTano MOXNMBUM MPUTHArHEHHS A0 BianoBiganbHOCTI 3a Aii, Wwo €
CXWUNSIHHAM OO0 camorybcTBa, ane ki He Manu NpaBOBOrO BU3HAHHS 5K 3MOYUHM.
MpoTe BMKOPUCTAHHSA HOBUX LUMPOKUX MOHSATb, BCTAHOBIIEHHS HEBUYEPMHOCTI
cnocobiB, WO ChNpuAKTb BYMHEHHIO CcaMoryObcTBa, [A03BOMSIE MaHinynoBaTh
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HopMOtO. Y 3B'A3KY 3 UMM nig il KBanigikauito MOXyTb noTpanuTh Aii, Wwo manm
HeraTUBHUI BMAMB Ha NOTepPNINoro, ane He 6ynu BUpiLIanNbHUMK | AOCTaTHIMK Anst
BYMHEHHS HUM camorybcTBa.
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HOBEJI CTPYKTYPYBAHHA Y CUCTEMI HALIIOHAINNIbHOIO
rOCNOAAPCbLKOIO 3AKOHOOABCTBA

KaHA. 1. HaykK, acucteHT OctaneHko KOnis IropiBHa
HauioHanbHul ropududHuli yHisepcumem YKpaiHu imeHi Sipocriasa Mydpozo
YkpaiHa

mobani3auis Ak 00’€eKTUBHWIA Mpouec, AeTepMiHYE KapAuHanbHi  3MiHK
6a30Bux 3acag y XKWTTi CyCninbCTBa, LU0 3HAXOAWUTL CBili NPOSB Y 3MiHaX HE TiNbKu
3MIiCTY OCHOBHMX MNpPaBOBWX MOHATb, KaTeropin, a ®n y nepernsgi ix
(PYHKLIOHaNbLHOrO MPU3HaYeHHs, WO Yy peLuTi-pewT, Bede A0 TpaHcdopmauii
HOPMAaTMBHOTO, CY0'EKTMBHOIO, iHTENEKTYanbHO-NCUXOMONYHOro, AIANbHICHOTO 0
pe3ynbTaTUBHOrO CKnagHukKiB npaBoBux cuctem [1, c. 3]. BpaxoBytoun gnHamiam
npoueciB, 3pocTaHHsA 06csriB iHpopmaTusalii Ta ycknagHeHHs CTPYKTypu npasa,
MOXEMO KOHCTaTyBaTW, LU0 CTBOPEHHSI Ta CTPYKTYpPYBaHHsI TpaHcdopMaLinHmX
CerMeHTiB, MoAepHisaLlisa AepXaBHO-NPaBOBWUX iHCTUTYTIB, HOPM i BIAHOCWMH Ha
BCECBITHbOMY,  MakpoOperioHanbHOMY i  BHYTPILUHbOAEPXKaBHOMY  PiBHAX
CTUMYIIOKOTb, NPMUCKOPIOIOTL MPOLKECH YHiBepcanisauii pisHux ranysen npaea [2, c.
38]. 3BicHO, AaHHI Mpouecu BNNMBaKOTb i Ha Te, WO TpaauuiiHMM nigxig Aao
CTPYKTYPYyBaHHSA npaBa Ta BiAMnoOBiAHOrO 3aKOHOAABCTBA SK y MOro 3MiCTOBHOMY,
TaK i y cuctemaTtm3auiiHOMy acnekTax i € BXe BKpal He akTyarnbHWMM, HaBiTb
3acTapinum, ocobnueo Ha ¢poHi KoHconigauii Ta y3roXeHoCTi Aild, CTBOPEHHS
€OMHOTO  MEeXaHi3My ChiNbHOro  PYHKUIOHYBaHHS CKMagoBWUX CErMEHTIB  3i
CniNbHUMKU  3aBAAHHAMW. TakMM YMHOM, HacTae XWUTTeBa HeoOXigHiCTb vy
KOMMNIEKCHNX NPaBOBUX rany3sx camMe 3a CBO€E npupogot. [aHui npouec
NoBuHEH ByTW «3BUYaAMHMM» HANPsSIMOM 3aKOHOAABYOI MOMITMKM i 3aKOHOTBOPYOI
fisanbHOCTI B YKpaiHi y cydacHux rnobanizauinHnx ymoBax. Lle possonutb
NMPUCKOPUTYK iHTErpaLinHi npouecn Ta [03BONMUTbL PO3B’A3aTn GaraTo npaBoOBMX
npobnem i ycknagHeHb 9K y HalioHanbHOMY KOHTEKCTI, TaK i y rmobansHoMy.

BiTuMsHsHa npaBoBa [JOKTPMHA | 3aKOHOTBOpYA MpaKTUKa 3a pOoKK
HesanexHocTti Habyna wwmpokoro pJocsigy npouecy pekoaudikauii, To6To
NPUAHATTA Ha HOBIM KOHLENTyanbHii OCHOBI LINOI HU3KM KOOEKCIB Y TUX ranyssax
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3aKOHOAABCTBa, Lo Bxe Oynu paHiwe po3pobneHi i npeacTaBneHi kogndikavismm
pagsHCbKOro nepiogy, Tak i NepBUMHHOMY npouecy koaudikauil, sSckpaBuMK
npuknagamm siKoI €:rocnofapcbke NpaBo i MOro 3akoHoAaBYe BTINIEHHA Yy BUMNASI
ocnopapcekoro kogekcy Ykpainu [3, c. 38]; arpapHe npasBo Ta arpapHe
3akoHogaecTBo [4,c. 6-9; 5, c. 17-68; 6, c. 83— 38]; ekonoriyHe npaBo Ta
ekonoriyHe 3akoHoaascTBo [4,c. 6-9; 5, ¢. 17— 68; 6, c. 83—-138] Towo. MoBa nge
npo Te, WO MNPUAHATTA YHi(iKOBaHUX, creujianiaoBaHUX HOPMAaTUBHO-NPaBOBUX
akTiB, Aki  Oynn  “NepBMHHUMU  KNITMHAMW®  HOBMX, KOMMMEKCHUX ranysen
3aKOHOAaBCTBa, Ta YTBOPEHHA MiDXX HUMW MEBHOI NPaBoBOI CNifIbHOCTI Mig BNIIMBOM
HLLMX BaXXIMBUX CUCTEMOYTBOPIOIOYMX (pakTopiB BUMMaranu nosisy HOBUX NigxXOAiB
[0 CTPYKTYpyBaHHA NpaBa, a caMe CTBOPEHHSI KOMMMEKCHUX ranysen [3, c. 39].

KomnnekcHuin xapakTep CTPYKTYPHMX HOBOYTBOPEHb Y CUCTEMI 3aKOHOA4aBCTBA
— Ue TpeHA, 3anopyka po3BWUTKY, TOOTO CTae NMPUPOLHUM CTBOPEHHS €OWMHOrO
KOMMMEKCHOro 3akoHoaaBcTBa. B cyyacHux ymoBax 3a oKpecneHoro nigxogy O0
MOAepHi3auii NpaBOBOro perynoBaHHA [0 BKa3aHOro AO0AAaKTbCS We 1
MiXranysesi peopraHi3aLiiHi akTh, OCKINbKM B HWX 3akpinneHi Tpaguuii, 3suyai.
HuHi cknanaca Taka cuTyauisi, Wo Lina H1M3ka eKOHOMIYHUX (32 CBOEHD NPUPOLOHD)
BIOHOCWH 3anuwiaeTbCA 3a MexamMu npegmeTta OfHiel skoicb ranysi, TobTo €
Mixranysesvmn. Buxoasum 3 cucteMaTUYHOro Mornsgy eKoHoMivHa AisinbHICTb Y
KOHTEKCTi rocnoapcbKo-NpaBoOBOrO  PErynioBaHHS BUXOOAYM 3  CUCTEMHOIO
nornsgy Ha OCTaHHIo, TO BiAMOBIAHO A0 PO3NOAiNy NpeameTiB, PerynioeTbCs MK
arpapHUM, KOHCTUTYLIMHUM, €KOMOriYHUM, ¢iHAHCOBMM, aAMiHICTpaTUBHUM, a
TakoX LUMBINbHUM i TPy4OBMM NPaBOM Ta 3aKOHOL4ABCTBOM [7, €. 212], i ue Tinbku B
Mexax HaLioHanbHOI E€KOHOMIYHOI cucTeMn. Y TOM Xe 4aC PUHKOBI BiZHOCWUHU
nepeabadatoTb pos3rnsggaTv il B CYKYMHOCTI 3  MiKHapOAHUMW HOpMamu i
CTaHOapTHUMM.

[Oo Toro > Taka MEeTOAOonoris pO3MEXYBaHHS CY4YaCHUX EKOHOMIYHUX
BiOHOCMHaxX i iHWMWX BWAIB BigHOCWMH(HA HaLUioHanbHOMY PpiBHI) 3akpinneHa vy
Hopmax cT. 4 'K YkpaiHu. PosyMitoun npu3HayeHHs i ponb y LbOMY NUTaHHI HOPM
KOHCTUTYLIHOrO Npasa, Crig 3a3HaunTy, WO OAHi 3 Ha3BaHMX rany3en CTBOPIOTb
NPaBOBMI  PEXWUM BrnacHe rocrnodapcbkoi  AISNbHOCTI, ane npeaMeTHO
aBTOHOMI30BaHi BuXoAaYM i3 creuudpikn cdepy rocnogaploBaHHs, 30Kpema
arpapHoi, iHWi — CTBOPIOKOTb MNPaBOBi PEXVMMU BUKOPUCTaHHA CrneundivHnX
dakTopiB BMPOOHUUTBA, SKMMW € nNpUpPOdHi Ta TPyAOBi pecypcu, nOesii
—BM3HAYalTb 3MIiCT BIOHOCUH MiX cyb’ekTamu nybniyHoi Bnagm Ta cyb’ektamu
rocnoaptoBaHHs LOA0 ONoAaTKyBaHHSA, OKpeMi — CTBOPHOKOTL 3aranbHy NpaBoOBY
6a3y 3abe3neveHHs ob6iry mairiHOBMX npaB Towo. BapTo 3ayBaxutu, wWo 3a
[OMOMOrol pPerynaTMBHOrO MOTEHUiany Ha3BaHUX ranysemn, KOXHOI OKpemo, ane
B3ATUX Yy CYKYMHOCTi, Ma€ cknagaTtucst 3aranbHa kKapTMHa MNpaBOBOro
3abe3neyeHHss CTaTUkU Ta AUHaMIKK, MIKPO- Ta MaKpOPIBHIB (PYHKUIOHYBaHHS
€KOHOMIYHOI CMCTEMM CYCMINbCTBA — CUCTEMMU 1 EKOHOMIYHUMX BiAHOCWH [7, €. 213],
npoTe, He3BaXkalun Ha BUCOKOEEKTUBHUIN PiBEHb iHTErpauiiHMX NpoueciB Ha
SIKUA PO3PaxOBYIOTb | 3aKoHoAaBELb, | 6e3nocepeHi y4acHUKN NPaBOBIAHOCUH He
BinOyBaeTbCA, agKe CMCTEMA Ha CbOroHI HE PeryntoeTbCsl Y CYKyMnHOCTI.

3BiCHO, WO BiACYTHICTb MEPEKOHNUBUX i Cy4aCHUX EKOHOMIYHMX KOHUenuin
MOLEIIOBaHHA OpraHi3auii eKOHOMIYHOIO XMUTTA CTBOPKOE 3HAYHI NepeLuKkoan
PO3BUTKY €KOHOMIYHWMX iHCTUTYTIB Ta EKOHOMIYHOI cuctemu B uinomy. fAk
YSBMNSETBCH, CamMe MOAEPHiI3aLis NpaBOBOro perynioBaHHA B KOXHIA OKpemin
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cdepi B3arani 3anexaTtb Bid NpoUECiB, SKi CTOCYHOTbCA: Mo-nepuie, ob’ekra
perynioynx BIAHOCUMH, SKWA Mae€ BWUCOKUM CTYMiHb CYCNifbHO-NONITUYHOT
aKkTyanisauii i CTocyeTbCs NuLle BHYTPIiLWHbOrany3eBoi 3akoHOAaBYOol NOMITUKN Ta
CTBOPIOE BiAMNOBIAHWUIA NPABOBUIA KOMMIEKC Y rany3sb (MiKIHCTUTYLiAHY); NO-Apyre,
06’€KTIB €KOHOMIYHMX BIAHOCWH, LWO BUHMKaIOTb Yy Mikranysesomy dopmarti Ta
CTYNiHb CYCNiNbHO-NOMITUYHOI akTyanisauii kX, MOPiBHAMNBHO € HabaraTo BULLIOH.

Hani ob'ektn BigirpaloTe  KMIOYOBY ponb Yy  POPMYyBaHHi  NpPaBoBOro
3akoHogaByoro 3abesneyveHHst PyHKLiIOHYBaHHA €KOHOMIYHOI CUCTEMMU B LiNOMY,
apxke iX ronoBHa HagMeTa — OpraHiyHoO noedHaTtn, TOOTO CTBOPUTM CHINbHUIA
(yHidbikoBaHU) OieBMIN NPaBOBUIA MeEXaHi3m 3abe3neyeHHs edpeKTUBHOCTI LinicHOT
€KOHOMIYHOT CUCTEMM, 3a PaxyHOK BUKOPWUCTAHHA B HbOMY TaKuUX Pi3HOPIAHUX
npaBoBMX 3acobiB, L0 cryxaTb AOCATHEHHIO BiOMOBIOHO Pi3HUX 3a MPUPOLOID
CyCMiNnbHMX HTEPECIB: NPMBATHMX Ta MyONiYHUX; KOPOTKO- Ta [OBrOCTPOKOBMX;
BHYTPILLIHBLO- Ta 30BHILLHEOEKOHOMIYHMX; EKOHOMIYHOTO PO3BUTKY Ta E€KOMOriYHOl
6e3nekn Towo, — reHepye BUCOKUIA CyCMiNbHWIA NOMUT Ha 3AiNCHEHHS NPaBOBOro
Ta 3aKoHOA4aB4Oro BenmkomacLluTabHoro pedopmysaHHs [8, c. 38].

Came ue, T06TO MacwTabHiCTb 3aBgaHb, poOOUTL EKOHOMIKO-NPaBOBY HayKy
iHHOBaLiiHOIO nabopaTopieto 3i CTBOPEHHS HOBMX 3acobiB Ta MexaHi3miB
NpaBOBOro PEryroBaHHs, KOMMOHYBaHHSA X Y HOBOMY Cknagi 3anpoBajXyBaHWX
cneuianbHUX pexunMiB (YHKUIOHYBaHHSA, PO3LWIMPEHHS Ta MornubneHHs cdepu
rocrnogapcbko-NPaBoOBOro perynioBaHHs Ta BiAMNOBIAHO MOLUYKY HOBUX OpM
iepapxiyHoi po3bygoBM BHYTPILLHBOIO CKMNagy €KOHOMIYHOrO 3aKOHOOAaBCTBa Ta
noro mkepen. Y UbOMYy CeHCi cnig 3a3HauuTy, WO npouec cuctemaruaadii
06’eKTiB-KOMMNMEKCIB MIKPO Ta Makpo MoAyniB, Npo SKi N1caB y CBOIX HayKOBUX
pobotax [. B. Bagmxanno [9, c. 193-215; 10, c. 10-45; 11, c. 214-218],
rocnogapcbkoro 3aKOHOAABCTBa, Ha SIKOMY BapTO HarorocuTty, po3noyaBcs came
3 NpunHATTA FocnogapcbKoro kogekcy YkpaiHu, € 00yMOBMNEHUM i SKICHUM CTaHOM
CaMoro rocrnogapCbkoro 3aKkoOHO4AaBCTBA, i CTAHOM HaUiOHANbHOI €KOHOMIKM B 1T
BHYTPILUHBO EKOHOMIYHOMY Ta rrnobanbHOMY BWMMIpax, a TaKOX XWTTEBOIO
HeOoOXiQHICTIO Ta KOHKPETHUMWU OCOBNMBOCTAMW 3MICTY AEpXaBHOI €KOHOMIYHOT
noniTmkn. Lie YMHHUKK, WO, B CBOIO Yepry, BU3Ha4yalTbca 06CArom HOpMaTUBHOTO
MaTepiany pos3rnsgy CUCTEMM B LINOMY, OUHAMIKOK MOro 3MiH Ta JOMOBHEHb,
BHYTPILUHBOCTPYKTYPHOK AMHAMIKOIO(YTBOPEHHS HOBWX IHCTUTYTIB, Nigranysen,
aKkTyanisauis OKpeMuMx 3 HIXTO LW0), [OMHaMIikol PO3LIMPEHHST  cdhepn
rocnogapCcbKo-NPaBOBOro peryroBaHHst K Takoro. 3 iHWOoro 6oKy — CTyneHeM Ta
obcsramm 3acTapinocri.

[vBHO, ane Ha uUel Yac HaBiTb B €KOHOMIYHI Hayui BiACYTHE Ginblu-MeHLU
Y3ro[p)KeHe BW3HAYEHHSA MOHATTS «EKOHOMIYHA CUCTeMa», WO BMOAETLCHA He
NOFYHUM, YPaxOBYHUM YMCMEHHI LIKOMM, HanpsMu Ta Tedili B HAyKOBOMY
€KOHOMiIYHOMY cepepoBuuli. BigTak, wob posibpatvics y LbOMy MUTaHHI, 3BiCHO
HeoOXigHO HaBeCTM BNacHe BM3HAYeHHsl. B topuauyHii Hayui 3 LbOro NUTaHHS
BucnoenoBaeca [. [. 3aguxamno [12, c. 166-174; 13, c. 170-179; 14, c.
179-188; 15, c. 8-32]. BiH 3ayBaxmB, IO €KOHOMiYHa CUCTEMa CyCninbCTBa B
MikpopiBHEBOMY hopmaTi BUMarae 3akpinneHHs Takux 6nokis 06’exTiB:

1) NpaBoOBUX PEXMMIB BOMOAIHHS, BUKOPUCTAHHS i pO3MNOpsioKeHHs1 06’ ekTamu
ManHOBMX Ta HEMaWHOBMX MpaB, WO BUKOPUCTOBYKTBLCS Yy MPOLECI 3anyyvyeHHsi
Bi4NOBIAHMX 00’EKTIB Yy NiANPUEMHNLIBKY QiStNbHICTE BUPOOHUYMI NPOLEC;

2)npaBoBux 3acag 0b6iry cammnx Ha3BaHuX 06 €eKTiB;
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3) npaBoBMX 3acag nNpaBOBOro CTaHoBULA CYO’eKTiB KOMepuiiHoro Ta
HEKOMEpPLIMHOro rocnogapioBaHHs, BKIOYAKOYM acnekTn iX CTBOPEHHS, peanisauii
BMKOHAHHA  OpraHisauifiHO-yCTaHOBYMX MOBHOBAaXEHb BMACHWKIB  Kanitany,
0ocobnMBoCTEN OpraHis3auiitHo-rocnogapCbknx BiAHOCUMH MK HMW Ta OpraHamm
ny6niyHoi BNagwm, Wo HadineHi BiaNoBigHOK rocnogapChKo KOMMNETEHLIELD;

4)npaBoBUX 3acad  NiANpUMEMHULUTBA, WO NonaArae B JoAep)KaHHi
nignpuemHnubKoi  cBoboaM Ha npaBouMHM, 4Gk 3abesneuyloTb  npouecu
BMpPOOHULUTBA TOBapiB Ta nocnyr, 4epes oikcauito cdepn AUCNOUTUBHOTO
NpaBoOBOro perynioBaHHA ¢opM peani3auil npuBaTHUX iHTepeciB y cdepi
rocnofaptoBaHHs.

Pasom i3 TM MakpOEeKOHOMIYHWIA KOHTEKCT 3abe3neyeHHs (yHKUIOHYBaHHS
E€KOHOMIYHOI cucTeMU, SK YABMNSAETbCHA, NnoTpebye e Oinblwoi yBaru, agxe
noetbca 30ebinboro Npo peanisauilo BnagHWX NOBHOBaXKEHb OpraxiB nyoniyHoi
BNagn wopno 3abesneyeHHs Ti PyHKLiOHaANbHMX BNACTUBOCTEN, SKi CYTTEBO
BNNMBalOTb Ha KOHCirypauito NpMBaTHUX iHTEPECIB YCiX YYaCHUKIB €KOHOMIYHUX
BIOHOCUH — CyG’exTiB MiANPUEMHULLKOI AISNbHOCTI, BNACHUKIB KOprnopaTUBHMX
npas, CrNoXuBayis TOLLO.

Y TOM Xe 4ac Ha cyvacHOMy eTani pO3BUTKY HauioHanbHUX MoAernen
E€KOHOMIYHUX cUCTeM, TOBTO B yMOBaXx 3aroCTPEHHSI NMPOTMPIYYSA MiX rmobansHum
XapakTepoMm CBIiTOBOI EKOHOMIKM Ta HeOOXiAHICTIO 3axuCTy HauioHanbHUX
E€KOHOMIYHUX iHTepeciB, BUHUKAE HeobOXiOQHICTb y nepernsai TpaguuinHux nigxonis
00 pPO3yMiHHA poni JepXaBM B EKOHOMIYHMX npouecax, Ans BuUpobneHHs
MexaHiamy 3abesneveHHs nybnivyHMX iHTEepeciB B €KOHOMIYHIN caepi. Y 3B’A3Ky 3
UMM nepepn CBITOBOK HAyKOK MOCTAE 3aBAaHHS MOLLYKY HOBUX i KOHLENTyanbHUX
nigxonis, WNAXB i MeXaHi3miB couianbHO-EKOHOMIYHOTO PO3BUTKY, A0 TOr0 X uUe
mMae BigbysaTucst y npaBoBoMy nori. Omke, HeobXiAHO Y3roauTN EKOHOMIYHUIA i
NPaBOBUI PiBHI NEPLU Hi>XXK BUBECTN BU3HAYEHHS.

3BiCHO, WO B OCHOBi MexaHi3My pO3BWUTKY €KOHOMikM (TOOTO mnporpecy)
CbOrOAHI NeXWTb 3anpoBaKeHHs iHHOBaLiMHUX TEXHOMOriA M’'ATOro Nopsaaky, Lo
XapakTepusylTbes iHTeHcudikalieto TpaHchopMaLinHNX 1 YCiX iHWKMX npouecis. 3
ornagy Ha ue NACTBO BigyyBae, WO MOTEHUian nporpecy BUYepnaBcs, a OTxe,
HeobXiQHO 3HaxoauTW LWMAXW | pecypcu ANd NpoBeAeHHs 3MiH. Yxe cam dakT
TOro, WO EKOHOMiYHa cucTemMa € TpaHCHOPMALiNHOW, [AO03BOMAE BUAINUTU
HanbinbL o4eBUAHY ii XapakTepUCTUKYy — NPOTUPIYYA MK IHEPLINHICTIO AUHaMIKN
coLjianbHO-EKOHOMIYHMX BiZHOCUH i SIKICHUM XapakTepoM 3MiH, Lo BiabyBatoTbCs.
Bsarani, 3amicTom TpaHcdopmaLuiiHOI EKOHOMIKM € NEepeTBOPEHHA CUCTEMM
couianbHO-eKOHOMIYHMX BIiOHOCUH. Y LbOMY KOHTEKCTi cnig gogatu, Lo
3MiHIOTLCS Mavke BCi CKIagoBi €KOHOMIKM: Cnocié koopAavHauii Ta migTpuMKu
piBHOBary, BiOQHOCWMHWM BIIACHOCTI, TUM BiOTBOPEHHS, CTPYyKTypa BMpOOHMUTBA,
iHCTUTYTW | NpaBo. PaKkTUYHO, TpaHchopMaLiiHi NpoLEecH MOXHa 3Be3T 40 TPbOX
MOMeHTIB — nibepanisauia, npvBatMsauisa Ta crabinisauis, WO nigKpecntoeTbes
GaraTtbMa 3apybiXHUMU | BITYM3HSHUMKU JocnigHukamu. OfHak, Ha Halw nornsg,
Takmi nigxig € xubHum. 3BiCHO, camMa ekoHoMika ©e3nepepBHO 3MiHIOETLCH,
pearyoun Ha HOBOBBEAEHHS, Le i 3yMOBIIOE ANMHAMIYHUIA XapaKkTep, Lo Y CBOKO
Yyepry, NoB’si3aHO Hacamnepenq 3 NPUPOaOoH BUHUKHEHHS!, OHOBIIEHHS B LiiOMY 4K
B OKpPEMMX YaCTUHaX CaMuX €KOHOMIYHMX BifHOCWH (iHOAi iX B3aEMO3aMiHHICTIO),
TAKOX piBHEM | SKICTIO «EKOHOMIYHMX MNPOAYKTIB» Ta MOCAYr, i OCTaHHE,
nparHeHHAM 0O MOAESNOBAHHS Ta iHHOBALMHOCTI 3aco6iB NPOMMUCIIOBOCTI.
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Takum ynHOM, OoUiINbHO nNepeBecTy 6esnocepenHbO A0 aHanidy eKOHOMIYHUX
3aKkoHogaBuMx HopM. i 4ac ix AeTanbHOro BUMBYEHHSI BCTAHOBIEHO, LLIO BOHM
TEX XapaKTepu3yloTbCsl AMHAMi3MOM, ane B YacTWHi NULIE MOHATb YU OKPEMMX
SIBULL, @ HE B KOHTEKCTi came MexaHi3My peryroBaHHS €KOHOMIYHOI cucTtemm y
uinomy. Y Ton Xe Yac HeobxiaHO YMOBOK AMHAMIKM i YCMILLHOrO PO3BUTKY Byab-
SKOro 3 IHCTUTYLLIMHUX KOMMMEKCIB Y €KOHOMIL, SIK Y HauioHanbHin (Mikpocuctemm
abo MikpomMoayns) NpaBoBif EKOHOMIYHIN CUCTEMI, TaK | B MbKHapoaHi(MakpopiBHi
abo makpomopyni), y AaHin cdpepi € npouec iHTerpyBaHHS €KOHOMIYHUX HOPM,
MeXaHi3MiB, iHCTUTYLiNHMX HagbaHb, Wo npu3Bede Ao cTabinisauiiHoro Ta B Ton
e Yyac AMHaMIYHOro nornubrneHHs Npu BCTAHOBMEHHI iEpapXiyHO ynopsaKoBaHOI
MOZAeri NPaBoOBOro perynoBaHHA EKOHOMIKW B LiniomMy. BigTak, npaBo i ekoHoMika
He NPOCTO CMiBBIAHOCATLCS, BOHU B3aEMOAi0Tb, BNMBAOTL O4HE Ha OAHOro, ane
0O MeBHOI Mipy, agXe nNpaBOBeE perynioBaHHA SABMASE COOOK BCTaHOBIEHY
[epXaBol MpaBoOBY MOBEAIHKY CYO’EKTIB €KOHOMiKM, ane He TOpKaeTbCa Mpu
LbOMY BCiX XWUTTEBUX NPOLECIB, OCKiMbKM NpaBoOBe pPeErynioBaHHA BiAcTae Bif
€KOHOMIYHOrO XUTTS B LLinomy.

CborogHi B MpaBoBil Hayli BWUCNOBMETLCA iged nybGniyHO-NpaBoOBOro
peryrnioBaHHS eKOHOMIKW. Xo4a Aesiki BYeHi CTaBNsTbCA A0 LbOro HEOAHO3HAYHO,
a IHKOMWM HayKoBUi CXWrbHi HaBiTb A0 NIATPUMKM i NOeOQHAHHA pi3HOro poay
€KOHOMiYHUX Teopiii. CyyacHi eKOHOMiKO-NPaBOBi TEeHAEHLLi HE3MIHHO TArHYTb 3a
cobol0  3HMKEHHA edEKTMBHOCTI i 3MarofXeHocTi (YHKUIOHYBaHHs came
rocnogapcbkoro MexaHiaMy, SK Hacnigok, y CycninbCTBi NOAEKYAU BUHWKAKOTb
NUTaHHA LWOAO0 AOLUINbHOCTI MOro 3anpoBafXeHHsl. Y CBOK Yepry, Nigkpecnumo,
WO Uue TiCHO MOB’Ai3aHe TaKoX i 3 «npoBanamyv OeMOoKpaTii» Ta 3[4aTHICTHO
BMKOHYBaTU pJdepxaBoto 3000B’A3aHHA wWono 3abesnedyeHHs MaTepianbHol
cTabinbHOCTI  XWUTTeRiANbHOCTI  cycninbcTBa. BnacHe, y UbOMYy KOHTEKCTI
HeobXigHO 30cepeauTUCst Ha TOMY, O HEOOHO3HAYHICTb i CKNagHIiCTb 3MiCTy
CaMnX EKOHOMIYHUX BIQHOCWH TakKoX 3yMOBMIOE BUHUKHEHHS MEBHUX TPYAHOLLIB iX
perynioBaHHs 3 60Ky Aep)aBu Ta Pi3HOMaHITHUX MixxHapoaHux 06’'eaHaHb. Takum
YMHOM >KOHA MpMBaTHa MOAENb NPaBOBOr0 MEXaHi3My EKOHOMIYHUX BifHOCUH He
BMKOHaE (PyHKLUii 3abe3neveHHs oCTaHHiX, BinbL TOro, NOXoBa€e Hafii OTPMMaHHA
nos3uTmeHoro 6nara Big HMx [15, c. 125].

MigcymoBytouM ckasaHe, HarorocMMo, L0 HayKoOBa i HaB4yanbHa OUCLMMNITIHK
«EKOHOMIYHE MpaBoO» BWHMWKIO i akTUBHO pos3BuBanacs y Benwukin BputaHii Ta y
CUWA. Wo x BxoguTb 0O nNpegMeTa «eKOHOMIYHOro npaBa»? Ha Hawy aymky,
npegMeT eKOHOMIYHOro npaBa — Lie CUCTEMA BiHOCWH rOCNOAapOBaHHS, Y3STUX
B MacwTabi HauioHanbHOro PWHKY, BKIMOYAYM BiOHOCUHM  (DYHKLIOHYBaHHSA
dakTopiB BUpoOHULTBA, camoro BMpobHMUTBa, OOMiHY po3noainy, a Takox yCiel
cuctemMn pearnisadii ekoHOMIYHOT noniTukn. [o uboro Aogamo, WO B AaHOMY
KOHTEKCTi HeOoOXiAHO BM3HAYMTU HE TiNbKM NpeameT, ane W cyb’ekTHWMIA cknapg
€KOHOMIYHOro npaea, moro o6’exkT TOLLO.

3po3yMinum € Te, WO eKOHOMIiYHi BiAHOCMHU € KOMEPLUINHUMUK Y LUMPOKOMY
PO3yMiHHi, amke B YCiX BiQHOCWHaxX, $Ki aBTOpP BKMIOYMB A0 MpegmeTy
€KOHOMIYHOro npaBa MPUCYTHIM KOMeEpPUINHWUI eNeMeHT, a came: KyniBns-npogax,
opeHga, nigpsg, MiHa, Hamm, nosuka, NisuHr, ppaHyn3a Ta nepeseseHHs. Cnig
TaKoX 3a3HAYNUTK, LLO Take ABULLE, SK (hpaHLLM3a Ma€ pi3Hi HA3BU: y HAYKOBIV Ta
HaBYanbHi niTepaTypi BOHO LUMPOKO BigoMe siKk (bpaH4yamsuHr, B TOW Xe yac y
HaLioHanbHOMY MpaBi AaHe SBuLle NMEHYETbCA — «KOMepUiiHa KoHuecia». TobTo
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BIACYTHICTb €AMHUX Y3ro[pKeHUX MigxoAiB Yy HauioHarbHOMY i MiKHapogHOMY
3aKOHOOaBCTBaxX Bede [0 HEeOOHaKOBOro TIYMaveHHs €OMHUX 3a CBOEI
NPUPOLOI0 NOHATL, TOGTO NPaBOBE PerynioBaHHA Ha AaHUI Yac He € JOCTaTHIM.

Came 3 ornsgy Ha Bce HaBefdeHe MPOMNOHYEMO Mif «EKOHOMIYHO CUCTEMOIO»
pO3yMiTM — €KOHOMIYHa cucTemMa - LUe CKNagHWA KOMMMEKC CyCninbHUX
BMPOOHNYMX BIOHOCKH, L0 3a6e3neYyoTb eKOHOMIYHY AISNbHICTb HA BU3HAYEHUX
3acafax koopauHauii Mix ii cyd ekTamu Ta y4acHMKaMu eKOHOMIKWM Y AOMiIHYHOYMI
cnoci6é posnodiny pesynbTatiB ii (PYHKUIOHYBaHHS, WO BW3HAYalTb CTyMiHb
e(PEeKTUBHOCTI HaLliOHanbHOT EKOHOMIKW.
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OKPEMI MUTAHHA MPABOBOIO PEINYJIIOBAHHA 3AMIHA
KPEOAUTOPA Y 30BOB’A3AHHAX

IckeHaepoBa InkHyp Asep Ku3m

HaykoBwuin KepiBHUK: KaHg. 10. HaykK, aoueHT Mapuerko O.B.
[Hinposckbkuli HayioHanbHUU yHisepcumem imeHi Onecs oH4apa
YkpaiHa

Y 3B’A3KY 3 pO3BUTKOM EKOHOMIYHWX Ta MaWHOBWUX BIOHOCUH BUBYEHHS
IHCTUTYTY 3amiHn oci® y 3000B’si3aHHi € aKkTyanbHUM MUTaHHAM Yy LIMBINbHOMY
npasi. BuHATKkOBEe Micue 3ariMae npaBoBe perynioBaHHA 3aMiHW KpeauTopa y
3000B'A3aHHi. ToMy MeTOw [aHoi poboTM € BU3HAYEHHSA MiaCTaB Ta AesKux
XapaKkTepH1X 0CobBnNMBOCTEN NPaBOBOrO PEryrtoBaHHA 3aMiHN kKpeauTopa.

Ha BigmiHy Big npaBoBOro perynioBaHHA 3amiHn GopxxHMKa y 3060B’A3aHHI,
3amiHa KpeauTopa BinbLu YiTKO BU3HayYeHa 3akoHOA4ABCTBOM. Tak, NigcTtaBu 3amMiHu
aKTMBHOI CTOPOHM 3000B’si3aHHsl, TOOTO KpeawuTopa, 3asHadeHi y craTti 512
LinsineHoro Kogekcy YkpaiHu. Xoya y AaHi cTaTTi Ha3BaHi NeBHi nigctaBu 3aMiHu
KpeauTopa, nepesnik niocmae € HeesuyeprnHum. Tak, BiONOBIAHO OO0 Uiel cTaTTi
OCHOBHVMMU MiACTaBaMmn 3aMiHn KpeauTopa y 3060B'A3aHHI €:

1) nepegaHHs HWMM CBOIX NpaB iHLWIiA 0cobi 3a NMPaBOYMHOM (BiOCTYMMEHHS
npaea BMMOTW);

2) NpaBOHACTYMHULTBO;

3) BUKOHaHHA 000B'A3Ky OopkHMKA nopyuuTenem abo 3acTaBoAaBLEM
(manHoBMM nopy4ynTenem);

4) BUkOHaHHs1 060B'sI3Ky GopXHMKa TpeTboto ocoboto [1, cT. 512].

PosrnsHemo 6inbw geTanbHO 3a3HadeHi nigctaBu. BigctynneHHss npasa
BUMOIM KpeauTopa iHWin ocobi odpopMMOETLCA OKPEMUM MPaABOYMHOM, SIKUIA
Ha3uBaeTbCs Lecis. Llecis — ue ABOCTOPOHHIN, KOHCEHCYarnbHWUIA NPaBOYYH, KU
mMoxe OyTu Ak BignnaTHuM, Tak i 6e3signnatHum. Llen npaBoyvH posrnspgaeTbes
AK [ABOCTOPOHHIN, TOMY WO [Ans 3AINCHEHHSA BIACTYMNEHHs MnpaBa BUMOTMU
HeoOXigHMM | AOCTaTHIM € BONEBUSIBNEHHS ABOX OCI0 - LeaeHTa Ta uecioHapis,
TO6TO nepBiCHOrO Kpegutopa i HoBoOro, Sk Habysada npasa Bumoru [2]. 3amiHa
Kpegoutopa y 3000B'A3aHHI 34iMCHIOETECA 6e3 3rogn OOpXKHUKA, AKLWO iHWe He
BCTAHOBIIEHO [OroBOPOM abo 3akoHOM. Ane GOpXXHUK MOBUHEH GYyTN MUCbMOBO
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NoBiJOMIEHNIA NPO 3aMiHy KpeauTopa y 3000B'A3aHHI, iHakwe HOBUWM KpeauTop
6yne HecT pusnK HaCTaHHs HECNPUATIMBYX AN HBOrO HaCNIOKiB.

MpaBo4MH 3 BIiACTYNMEHHS NpaBa BMMOMM € KOHCEHCyanbHVWM MPaBOYMHOM,
OCKINbKN BBaXaeTbCHA YKNaAeHNM 3 MOMEHTY [AOCATHEHHS CTOpOHamu 3roau 3
npuBoAy BCiX MOro iCTOTHUX yMOB, 30Kpema LoAo npeameta uecii. NpaBoynH
yKknagaetbCcs y TOW Xe dopMmi, O W OCHOBHUI MPaBOYMH, Ha MIACTaBi SKOro
BMHUKNO 3060B'A3aHHA. LlegeHT BignoBigae nepea uecioHapiem nuwe 3a
OOCTOBIPHICTb AOKYMeHTIB. [Jo HOBOro kpeauTtopa nepexofsaTb npaBa nepBiCHOro
Kpeautopa y 30060B'A3aHHi B 006CA3i i Ha ymoBax, WO iCHyBanmu Ha MOMEHT
nepexony umx npas [1, cT 514].

BensHeBny O. A. 3a3Havae, O MOXNMBICTb BiACTYNNEHHA NpaBa BMMOTU €
BMacTuBicTio cyb’ekTuBHOro 3060B’a3anbHoro npaea. CyyacHuin NpaBoOBUIA PEXUM
BiACTYNNeHHs npaBa BMMOTM YTBOPIOETLCA He nuiie 6e3nocepeiHb0 HOpMamu CT.
512-518 LIK YkpaiHu, skumun BperynboBaHo 3aMiHy kpeamTopa y 3060B’a3aHHi, a i
3aranbHUMK NONOXEHHAMN NPo 06’ekTn uMBINbHUX Npa. (r. 12 LK Ykpainn).

3i 3micTy Hopm LinBinbHOro Kogekcy BUNnuBae:

— 3a 3aranbHuUM npasunom, byab-ake 3060B’A3anbHe NpaBO BUMOTMU MOXe

6yTv BigCTYyNNeHe KpeaMTopoMm iHLWin ocobi,

— HeJonyCTUMICTb BIACTYNIEHHSI NpaBa BUMOIM B CUITy CYTHOCTiI 3060B’A3aHHS

abo yepes npsiMy 3aO0POHY 3aKOHY € BUHATKOM.

O6MeXeHHs! Woao 3aMiHn KpeauTopa y 3060B’A3aHHI Moxe OyTu BCTaHOBMNEHO
[oroBopom abo 3akoHoMm (4. 3 cT. 512 LIK). 3a3Buyan Taki oOMexeHHs cnpsiMoBaHi
Ha YCYHEHHSs1 pU3KKiB, NOB’A3aHMX i3 Mepexoaom npas BUMOIU A0 iHLWOI 0cobu, ska
He € CTOPOHOIO 3a NepBiCHMM JOroBopom [3].

[MpaBoOHaCTYNHULTBO BBaXXAETLCA NEBHMM MEXaHi3M NOXigHOro npaBoHabyTTS,
32 SKMM [0 MpaBOHACTyMHUKA MNepexofaTb CyO'ekTMBHI MpaBa Ta 060B’A3KU
nonepeHvka. MpaBoHaCTYNMHULTBO Bigpi3HAETHCA Bif iHWMX cnocobiB 3amiHn oci6
y 3000B’'siI3aHHsIX Nepw 3a Bce TWMM, WO npaBa i OOOB'A3KM nepexogstb Y
CYKYMHOCTI, sik eanHe uine. NpaBoHacTynHUUTBO 6e3nocepefHbo HE CNpsMOBaHe
Ha 3aMiHy kpeauTopa y 3060B’A3aHHI, BOHO NvLIe Mae HacniakOM Taky 3aMiHy.

LLle ogHow migcTaBolo 3aMiHM KpeauTopa € BUKOHAHHSA 00O0B'A3Ky GOp)KHUKa
nopyuuntenem abo 3acTtaBogaBueM (ManHOBUM nopyuuTenem). Lia Hopma
KOpPECnoHAyeTbCs 3 HOpMaMy CrelianbHOro 3akoHo4aBCTBa, 30kpema cT. 11
3akoHy Ykpainn «[po inoteky». HaBemeHa Hopma nepepbayae nepexig no
MaWHOBOro MOPY4UTENS NpaB KpeamTopa 3a OCHOBHWM 3000B’si3aHHSIM Yy BUNaaKy
3a[J0BOJIEHHSI BUMOT iNOTEKOAepKaTens 3a paxyHoK npeaMeTa inoTeku.

3amiHa kpeauTOopa MOXeE 30JIMCHIOBATUCA TakKoX Yy BWUNAAKy BUKOHAHHS
000B’A3ky OopkHMKa TpeTbol ocoborw. Tak, BignosigHO [o cT. 528 LKY
3000B’A3aHHS MOXe OyTn BUKOHAHE TPEeTbOK 0CO0OK, NMPU LbOMY KpPeauTop
3060B’A3aHNI NPUNHATM BMKOHAHHS, 3anpornoHoBaHe 3a BopxHMKa Lieto 0coboto.
Mpuyomy Take BMKOHAHHA He MPUMUHSE 3000B’sI3aHHS, ane CNpUYMHSAE 3aMiHy
Kpegutopa [2].

BaxnuBo 3a3HauMTh Te, IO 3amiHa Kpeautopa y 3000B’A3aHHi He BMNMBaE Ha
3MicT obos’sizkiB OopxkHuKa. Lle 3ymoBneHo Tum, wo ocoba kpegutopa He
HanexXwuTb 0O CYTHOCTI 3060B’A3aHHs, TOOTO BOPXKHUKY HEMPUHLMMOBO, SIKi came
ocobi BiH nepegacTb HanexHe BMKOHAHHST 3060B’si3aHHS.

Omxe, NiACYMOBYKOUM BUKMAOAEHE, MOXHA CKasaTWh, WO iHCTUTYT 3aMiHu
KpeguTtopa OGinblw-mMeHW 4ikTo BperynboBaHui. Y LIKY 3a3HadeHi OCHOBHiI
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MOMOXEHHSA CTOCOBHO PEryrioBaHHs Lboro iHCTUTYTy. OfiHaK, neranbHa CTPyKTypa
nigctaB 3amMiHM KpeauTopa Mae OKpemi Hefonikn. 3o0kpema, BiACyTHIN eauHuin
KpuTepin, 3a gkuMm neBHi obcTtaBuHK, nepeniveHi y cT. 512 LIKY, BigHocATbCA o0
cnocoBiB 4K nigcTtaB 3amiHM kpeauTopa y 3000B’A3aHHi. TakoX aHani3 npakTukn
po3rnsgy ChopisB LWoAO0 BiACTYMMEHHA npaBa BMMOrM 3a 3abesnedvyBanbHUMU
3060B’A3aHHAMN TakoX CBiQYUTb MPO Te, WO Cyau, Y nepeBaxHin 6inbLuocTi,
3almatloTb No3uLito Npo Te, WO nepexig 40 HOBOro kpeamtopa 3abeaneyyBanbHUX
npae NepBiCHOro KpeauTopa 34iNCHI0ETLCA aBTOMaTWYHO pPasoM 3 MepexonoMm
npae 3a OCHOBHMM 3000B’sA3aHHAM. 3aans BUpILIEHHA Uporo Hegoniky 6yno 6
JouinbHO 3anpoBaauTu BignosigHy Hopmy y LIK Ykpainu, agxe ii BigCYTHICTb €
3HAYHOK MpPOrannHOK | HeraTMBHO BMMBAE $IK HA pPiBEHb OOKTPUHANbHUX
pocnigxeHb y cdpepi BiACTYNNEHHS npaBa BUMMOrM, Tak i Ha AuHamiky o0iry
3000B’s13anbHMX NpaB B LiNIOMy.
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OPrAH CYCNINbHOIO HArNAQY 3A AYAUTOPCbKOIO
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YkpaiHa

€BpoiHTErpauiHMin - 30BHILUHLONOMITUYHUIA  BEKTOP YKpaiHu nepepbavae i
KapguHanbHi 3MiHW y CycninbHMX BigHOCMHaXx. Mepen Hawow KpaiHow nocTano
YMmMano HOBUX 3aBAaHb, pe3ynbTaTy AKMX BU3HAYaTMMYTb Micue YKpaiHu y Koni
€BPOMNENCbKMX KpaiH, BNAMBaTUMYTb Ha 1 iMigK. |HTerpauinHi yMOBU CbOrogeHHsi
OUKTYIOTb HOBI BUMOIM 4O aKTUBHOMO PO3BUTKY ayaUTOPCHKOI AisiNbHOCTI.

3aKkoHOMIpHO, WO iHAHCOBMI KOHTpOnb, OyxranTepcbkuini 06Nk Ta
ayaMTopCbKa AiNbHICTb PErynoTbCs HOPMaMM YMHHOIO 3akOHOAABCTBA, ane 3
iHWoro 60Ky KypcC Ha €BpOIHTErpaLilo 06rpyHTOBYOTb HEOOXIAHICTL B rapMOHi3adii
HauioHanbHNX 0OMIKOBUX CUCTEM i ayAUTOPCBKUX MEXaHi3MiB Yy MiXKHAapOoaAHOMY Ta
€BpOMNenCbkMx macwTtabax. A uUe O3Ha4vae, WO HesanexHui ayaut mae Oytu
[ocKoHanot opMoto KOHTPOSO Ta BignoBigaT BUMOram CbOrodeHHs.


http://nbuv.gov.ua/UJRN/FP_index.htm_2013_3_84
http://nbuv.gov.ua/UJRN/Ppip_2015_14_13

5 rpyaHsa 2018 pik e IBaHo-®paHkiBebK, YkpaiHa e 33

1 ciuHst 2018 poky HabpaB 4MHHICTb 3akoH Ykpainn Ne 2258-VIII «Mpo aygut
hiHaHCOBOI 3BITHOCTI Ta ayaAUTOPCLKY AIANbHICTbY, | yBeAeHUn Yy Aito 1 XOBTHA
2018 poky [1].

[aHnin JOKYMEHT Ha 3akoHOOaBYOMY PiBHI BM3HA4yae NpaBoBi 3acagu ayauty
diHaHCOBOI  3BITHOCTI, 3AINCHEHHA ayaAMTOPCBbKOI  AisnbHOCTI B YKpaiHi,
BPErynboByE BiAHOCUHMW, SiKi BUHMKaIOTb NpwW Ti 30INCHEHHI Ta NPYBOAUTL HOPMU
HauUioHanbHOro 3akoHO4AaBCTBa Yy cdepi ayaMTOPCbKOI AisnNbHOCTI  3rigHO i3
3akoHoAaBcTBOM €Bponericbkoro Cotosy.

BnpoBagXeHHA 3akoHy CnpusiTUMe PpOo3BUTKY ayaAMTOPCLbKOI AifNbHOCTI B
YKpaiHi, HabnuauTb HalioHanbHe 3aKkoHOOABCTBO Y cdepi ayauTy iHaHCOBOI
3BITHOCTI 1 ayAMTOPCBLKOI AISNbHOCTI 40 3akoHoAaBcTBa €Bponericbkoro Cotsy y
OaHin cdepi. Ak Hacnigok, MOXMBe MOKPaLLEHHS iHBECTUUINHOI NpuBabnmMBoCTi
E€KOHOMIKM HaLloi aep>kasu.

BignoeigHOo g0 HoBoro 3akoHy HeobxigHO cdopmyBat OpraH CycninbHOro
Harnagy, YHKUig SKOrO — KOHTPOMb 3a SAKICTIO ayAWTOPCbKMX MOCHyr, Lo
HaJaTbCA NiANPUEMCTBAM, AKi CTAHOBNATbL CYCNiNbHUM iHTEpEC.

3MeHLWEHHA ayaAUTOPCbKMX PEECTPIB 3 MATM OO OAHOrMO0 AaCTb MOXIMBICTb
3MEHLMUTU BUTPaTU ayaMTOPCbKUX KOMMaHiM Ha HaBYaHHA Ta cepTudikauilo B
Pi3HNX perynaTopHUX opraHax.

3HayHa yBara 3BepTaeTbCs Ha BMMOMM [0 ayauTopiB. 3 MeTo 3abe3neyeHHst
HanexHoro piBHA 3HaHb NNaHYETbCS 3anpoBafXeHHs HOBOro nopsaky artectauil
ayamTopiB, MMaHYeTbCA MeXaHi3aM CTpaxyBaHHs NpodecinHOi BiANOBIAaNbLHOCTI
ayauTopis nepep TpeTimmn ocobamm [2].

3 MEeTol  MNOCUMEHHA  KOHTPOMK 32  ayAWTOPCLKOK  AIANbHICTHO
3fiicHIoBaTMMETbCH, B nepwy 4epry, H OpraHom cycninbHOro Harnsgy 3a
ayaAUTOPCBLKOO QiSNbHICTIO Ta 3 MOXINBUM AerneryBaHHS NOBHOBAaXEHb.

o cknagy HoBocTBOpeHoro OpraHy cycninbHoro Harnsay sxoautume Paga i3
Harnagy Ta IHcnekuisi i3 3abe3nedeHHs skocTi. lMnaHyeTbcs, WO iHAHCOBO
3abesneyyBaTy (PYHKLiIOHYBaHHA OaHWX opraHiB OyayTb cy6’ekTu ayauTopChbKoi
DisSiNbHOCTI.

PiweHHs Big imeHi OpraHy cycninbHoro Harnsgy npuimatume Paga Harnsagy,
L0 € KonerianbHUM OpraHoM. 3 METOK YHEMOXIMBIIEHHS BMMBY Ha il AiANbHICTb
Ta NpUMHATTS piweHb Paga mae cknagartucs i3 npeAcTaBHYKIB OpraHie BNaam Ta
HENpPaKTUKy4YKX ocib.

3aBgaHHsa |Hcnekuieto i3 3abe3neveHHst SIKOCTi — opraHisauifHO-TEXHIYHE Ta
mMeToauyHe 3abe3nedeHHs aisnbHocTi Pagn Harnsay [3].

OpraH cycninbHOro Harnagy 34IMCHI0E Harnsg, a TakoxX € BignosigansHUM 3a:
peecTpauiio ayauTopiB Ta Cyb’ekTiB ayaMTOPCBKOI AiANbHOCTI; BNPOBaXEHHSA
MiKHapoOHWX CTaHdapTiB ayauTy; KOHTPONb 3a artecTtauielo ayguTopiB Ta
06e3nepepBHUM HaBYaAHHAM ayAUTOPIB; KOHTPOSb SKOCTi ayAUMTOPCBbKUX MOCHYT, a
TaKoX AMCUUNNiHapHi NpoBaMKEeHHSA LLOA0 ayaMTOpIB | 3aCTOCYBaHHAM CTAMHEHb.

3akoHogaBcTBO nepenbavae BiAMOBIAHY MNpouesypy NpuU CUCTEMATUYHOMY
HeBUKOHaHHI AyauTopcbKoo nanaTtoto pileHb OpraHy cycninbHOro Harnsay.

Y komneTeHuito OpraHy Harnsgy BXOAWUTb CKMMKAHHSA no3adyeprosoro 3'igy
ayaunTopiB, METOI SIKOro € AOCTPOKOBE MPUMMHEHHsI MOBHOBaXeHb uneHiB Pagu
AyauTopcbKoi nanatu YkpaiHu.
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3’i3g aygutopie MoXe npuMrMMaTth pilleHHS LWoAO0 OOCTPOKOBOIO MPUMUHEHHS
NnoBHOBaXeHb uneHiB Pagu Ayamtopcbkoi nanatv YkpaiHnm Ta pilleHHs LWwoao
JeneryBaHHsl HOBUX YneHiB 4o Pagn AyauTopcbkoi nanaTtu YkpaiHu.

IHCTUTYT cycninbHOro Harnagy 3a ayguTOPCbKOK AiANbHICTIO, AK | Byab-akuii
HLUWIA HaaineHn perynaTopHMK yHKUiaMu. MNyBniYHniA iHCTUTYT, NOBUHEH ByTn
nobynoBaHWA TakMM YMHOM, LWO6 HiBenioBaTW NpuTamaHHi WOMY iHCTUTYLINHI
pY3UKK, SKi BU3HA4alOTbCA YMOBaMu i npaBunamyn Moro (pyHKUIOHyBaHHA Ta Ski
NnoB’si3aHi 3 MOXIUBICTIO MPUNHATTA HWMM HeBignosigHMx ob6cTaBuHam abo
HEeNpaBOMIPHUMX pilleHb, 3NMOBXMBaHb 3 BOKY MOro NocagoBux OCid TOLLO.

3abesneyeHHa CycCninbHOI KOHTPOMbOBAHOCTI MEBHOI rpynu  cyb’ekTis,
hiHaHCOBO-rocnogapcbka [AidAnbHICTb  SKMX  BUCTYNae o6’ekToM  nybmnivyHoro
(cycninbHOro) iHTepecy, BCTAHOBMEHHS MiABULLEHMX rapaHTii JOCTOBIPHOCTI iX
(hiHaHCOBOT 3BITHOCTI 3a [OMOMOrol npoBefeHHA OOOB’A3KOBOro ayaunty €
BaXKNMBUM YMHHUKOM AOTPUMaHHS eKOHOMIYHOT 6e3nekn aepxasu.

Takum 4nHOM, €BPOIHTErpauiiHi Npouecy y Hawini Aepxasi 3yMOBWUMNW MOSABY
HOBOro nigxogy AO ayAuTOPCBKOI AiANbHOCTI B Uinomy. HoBOBBeOEHHs1 y Ui
cchepi Habnu3aTb ix oo Bumor €eponericbkoro Co3y Ta CBITOBMX CTaHOApTIB.
Onsa edekTMBHOI iHTerpauii HauioHanbHoi cuctemn ayauTy B €C BUHUMKae
HeOoOXiQHICTb LUMPOKOrO BUKOPWUCTaHHSA nepenoBoro 3apybikHoro pocsigy 3
ypaxyBaHHsAM filodol npakTvku ayauty B YkpaiHi. Pasom i3 npuBeaeHHsM
HopmaTMBHOI 6as3n  perynioBaHHA  ayOuTOPCbKOI  AidnbHOCTI  YkpaiHnm y
BiQNOBIOHICTE A0 €BPONENCHKMX BUMOr MiABULLMTBCS [AOBipa CycninbCTBa A0
(hiHaHCOBOT 3BITHOCTI.

Cnuncok BUKOPUCTaHUX A)Kepen:
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OCOBJINBOCTI MPABOBOI'O PEIYJIIOBAHHA 3MILLAHUX
AOroBoOPIB

Nabuk AHacTtacia PycnaHiBHa

HaykoBuii KepiBHUK: KaHA,. 10. HayK, goueHT MNpoupkis H.M.
YepHiseubkuli HaujoHanbHUl yHieepcumem imeHi KOpisi ®edbkoguy4a
YKpaiHa

MoHATTA 3MillaHoro A0roBopy € BiAHOCHO HOBUM Y LIMBINIbHOMY 3aKOHOAABCTBI
Ykpainn. Moro MoxHa BigHEeCTM OO0 rpynu HavMeHLW AOCRiMKEHUX AK B acnekTi
TEOPETUYHOI PO3pO0BKM, TaK i 3 TOUKM 30py HOPMAaTUBHOIO perynioBaHHa. BapTto
3a3Hau4uUTK, LIO 3aKOHOAaBYe 3aKkpinneHHs 3MillaHoro Tuny AOrosopiB Biadynocs
nvwe 3 NPUAHATTAM HUHI YnHHOro LuBinbHoro kopekcy Ykpainm [1] (mani LK
YKkpainm).

Buxogaum 3 camoro MNOHATTS, 3MillaHUM BBaXXAEMO TaKWM [OroBip, SIKUA
MiCTUTb Yy cOBi eneMeHTV 3060B’s13aHb, AKi BUMNMMBAKTb, SIK NpaBuio, 3 A4BoX abo
Ginblwe BMAIB AOroBopiB. XO4 i HanpautoBaHb y AaHi cdepi HebaraTo, npoTe BCi
OOCMiAHMKN CXOOSAITbCA Ha OAHOMY: [Ans 3MillaHoro [OroBOpYy XapakTepHa
HasiBHICTb pi3HUX BuMAiB 3060B’si3aHb. HeobxigHO 3ragaTh mosuuilo pagsHCbKOro
HaykoBusa O.C. lodpde, skun BU3HayaB CyTb MaTepianbHUX MPaBOBIOHOCUH MiX
CTOPOHaMK K KpUTEPIW BigMEXyBaHHSA 3MilLaHOro AOroBopy Bif iHWMX. Ha 1ioro
OYMKY, SIKWO [OrOoBOPU MEBHUMM YMHOM CXOXi MK coboto 3a MaTepianbHUMK
npaBoBiAHOCMHaMU, WO fexaTb B iX OCHOBi, @ TakoX iCTOTHMMW yMOBaMmu, TO
MOBa MOXE WTU BUKITHOYHO MPO Pi3HOBMAM yrod ogHOro Tuny. AKWO X Ha3BaHi
€NeMeHTU KOHKPETHOro [OroBopy BeAyTb [0 BWHUKHEHHSI Pi3HUX Tunis
3000B’A3aHb, Y TakoMy pasi MOXHa FOBOPWUTU MPO HbOTO $iK MPO 3MillaHui [2,
c.38]. Takoi x aymku nputpumyetbest O.B. O3epa [5, ¢.328], akui y cBOiX npausx
nocunaeTbcs Ha BulieHaBeaeHi BucHoBku O.C. lodde.

Bisbmemo [0 npuknagy [oroBopu npokaty Ta Hawmy Oyaisni abo iHwoi
KaniTanbHOi cnopyaun. BoHw, 3BiCHO, pi3HATLCS 32 MPEAMETOM, iHWUMW iICTOTHUMU
ymMoBaMu, NpoTe BCe-Taku € pi3HOBMAAMU OAHOrO TUMY — AOroBopy Hanmy. ToAi sk
3MillaHOMy [OroBOpy MpuTamMaHHi puUCKM  Pi3HUX TUMIB:  KyniBRi-npogaxy,
30epiraHHsa, nepeBe3eHHs TOLWO. 3okpema, BUCTynalum npopasLem nobyToBoi
TEeXHiku, ocoba Moxe 3AifcHoBaTM pPoboTM 3 i NIOKIMIOYEHHS (K eneMeHT
[oroBopy nigpsay), a B noganblioMy HagasaTtv Nocnyrm 3 06¢nyroByBaHHS LbOro
ToBapy.

BBaxaemo, Lo 3MillaHi JOroBOpM CTAHOBNATbL OKpPeMy rpyny Yy OOroBipHOMY
npaei, TOMy HeJOUNbHO BiAHOCUTU iX OO HEMOIMEHOBaHMX, TOOTO Takux, WO He
BU3HAYeHi B UMBINMbHOMY 3aKoHOOaBCTBi. £AK 3asHavyae J1.B. Mwuraniok:
«HenoimeHoBaHWn OOroBip € [AOCUTb THYYKOK KOHCTPYKUiE, ane mnoro
odhopMneHHs Ta CcTabinbHICTb, SIK CBIAYNTL CTATUCTUKA CY0BOT NPAKTUKU, HEPIOKO
HOCATb HenepenbayeHUn xapakTep, OCKINbKA HEMoiMEHOBaHUW [OroBip €
[OroBOPOM, PEryrOBaHHA SKOrO 3aKOHy HeBigome, TOOTO yMOBM, SKi BiH MOXe
BMilLlyBaTW, € JOCUTb HOBUMM, a OTXKEe TIYMa4YeHHs LMX YMOB MOXE BUKIMKATU
[0CUTb BENUKY KinbKiCTb 3anutaHb» [3, ¢.173]. Ha BiamiHy Big HenoimeHoBaHoOro,
3MillaHuiA [OroBip y NepeBaxHil BinblIOCTi BUNAAKiB HE MICTUTb HiSIKUX HOBMX,
HEBIOOMMX» 3aKOHOOABCTBY YMOB, a TakoX Moxe OyTM BuU3HAYEHUR Yy
LivBinbHOMy Kopekci. Ak npuknag cnig 3ragatym  OOroBip  HanMy-npoaaxy,
nepenbadennii ctatteto 705 LK YkpaiHu. 3a cBOel CyTTO BiH € 3MillaHuMm,
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OCKiNnbKW, 3 ogHoro 60Ky, perynoeTbcs HopMamu Npo KyniBn-npoaax, a 3 iHWoro
— [0 MOBHOI onnaTtu ToBapy Ta nepexody MOro y BMACHICTb MOKYMuUs, OCTaHHIN
(aKTM4HO € Hanma4veM BKasaHol pedi, TOMy AOLUiINbHO 3aCTOCOBYBATU MOMOXEHHS
rnasu 58 LinBinbHOro kogekcy.

Ha xanb, 4iTKO BU3HA4YEHOro Ta 3aKOHOAABYO 3aKPINfeHOro TepMiHy, LWO
nosicHioBaB 6u cyTb 3miliaHoro pJorosopy, Hemae. CBoepigHe BW3Ha4YeHHS
MiCTUTbCSA Yy YacTuHi gpyrin ctaTtti 628 LK YkpaiHu. JaHa Hopma nepenbadvae
TaKkoX 3aranbHUN NOPSIAOK PeryrnioBaHHA Takmx yrod. [MpoTe umMm 3akoHogaBselb i
obmexyeTbes, BifAalyM Ha po3Cy CTOPIH BUPILLEHHS NPaKTUYHUX NUTaHb.

BusHavaioum 0cobnvMBOCTI MpPaBOBOro perynioBaHHS 3MillaHuX [LOroBOpiB,
BapTO MNepll 3a BCE Haronocuth, WO Ha [aHUN MOMEHT He iCHYe eauHOro
3aKOHOOABYOro akTa, sikMi Ou BMillyBaB y coOi BignoBiAHI HOPMK NPO BKasaHW
BMA Aorosopis. [NpoTe cnif BiA3HAuYMTK, WO B pasi KOro NpUAHATTSA Y HboMy Bynun
6 BigobpaxeHi nuwe Taki 3MillaHi 4OroBopu, SiKi Ha NPaKkTULL BUKOPUCTOBYOTHLCA
HalyacTiwe, ToAdi SK MeHW pPO3MnOBCIOMXKEHI | Hagani 3anuwwunucs 6
HeBperynboBaHnMn. Y TakoMmy BUMNaZKy MOXHa BECTM MOBY NMpPO OOMEXEHHS Y
neBHin Mipi cBoboAM [OOroBOpy, OCKINbKM  YKNAQeHHA MpaBOYuMHIB, He
nepeabadyeHnx UMM akToMm, CynpoBogxyBanocs 6 okpemumun npobnemamun B iX
peryntoBaHHi.

BapTo 3asHaunmTu TakoX, L0, He3BaXawuuM Ha Te, WO 3MillaHui [OroBip
perynioeTbCa MOMOXEHHAMU MPO  Pi3Hi JOroBOPW, CTOPOHM, HAKi MOro yknanwm,
MalTb €AMHY MeTy. Y 3B’A3Ky 3 UMM, XOY TakMi MpaBOYMH i Mae CcKnagHy
CTPYKTYPY, NPOTE CTaHOBUTbL LinicHe 3060B’A3aHHSA, BUKOHaHHS SKOro CnpsMoBaHe
Ha [OCArHEeHHS KOHKpPEeTHOro, HeobXigHOro Ans cTopiH pesynbtaty [4, c.273].
Yepes uUe BWMHUKaOTb MeBHi NpobnemMu y BMKOPUCTaHHI HOpM npaea, Lo
perynioTb  BigMnoBigHi  MpaBoBigHOCMHW. TOMy npu  yKMageHHi  [OoroBopis
3MilaHoro BuAdy BapTo YiTKO BM3Ha4aTu AK NpeaMeT, npasa Ta 060B’A3KM CTOPIH,
Tak i IX BignoBiAanbHiCTb Y pasi NOpyLUEeHHs YMOB Takoro 40orosopy.

MigcymoBytoun BuLLeckasaHe, MOXHa Big3Ha4MTW, WO 0cobNMBOCTAMMU
peryrnioBaHHs 3MillaHUX AOrOBOPIB Y LMBINbHOMY 3aKOHOAABCTBI € HEAOCTATHE iX
3aKpiNMeHHss Ha HOPMAaTMBHOMY piBHi, BIACYTHICTb HOpM, WO 6e3nocepenHbo
Mornu 6 3acTocoByBaTMCS OO Takoro BMAy [AOroBopiB. Xo4y 3akoHodaBeub i
nepenbayae 3acTocyBaHHSA NOMOXEHb, LLIO PETYIOITL OKPEMI Yroam, y Mexax TUX
eneMeHTIB, CYKYMHICTb IKUX CKnadae 3MillaHuin JOroBip, NPOTe Ha NpakTuULi 4acTo
BMHMKaOTb Npobnemn B X BWKOPUCTaHHI, BUPIWEHHA $KWMX, SK MNpPaBuIio,
NMOKNaAaeTbCs Ha CaMUX y4acHWKIB. Y 3B’A3KY 3 LIMM HanACKpasilLe NposiBNsATbLCA
cBoboa cy6’ekTiB Ta AUCMNO3UTUBHICTb HOPM SIK OCODMMBI pUCU LMBINBHOrO Npaea.
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OCOBJINBOCTI KBA_HIQJIKALIIT YMUCHOI O BEUBCTBA MATIP’IO
CBO€l HOBOHAPOIXXEHOI AUTUHU

KopHieHkoBa KapuHa MakcumiBHa
HauioHanbHul ropududHull yHisepcumem imeHi Sipocrnasa Mydpoeo
YKpaiHa

Kutta  Oygb-sikoi  noguHM  nepebyBae  MiA  OXOPOHOK  KPUMIHANbHOIO
3akoHofaBcTBa. | 0cOOMMBO BaXNMBUM y [OaHOMY 3aXUCTi € XUTTA AUTUHMU,
ocobnueo HoBoHapogxeHoi. Ct. 117 KpuminaneHoro Kopekcy YkpaiHu
nepegbadae  BignosiganbHiCTb 3@  ymucHe BOMBCTBO  MarTip'to  CBOEi
HOBOHaApPOMXeHOi ANTUHU. OG’€EKTOM AaHOro 3MOYUHY € XWUTTH HOBOHAPOLKEHOI
outuHu.  ToTepninum  Big UBOrO  3MOYMHY MOXe Oyt nuwe  BracHa
HOBOHapOKEHa ANTUHA MaTepi.

BaxnuBmMM nuTaHHAM € 3'siCyBaHHA MOYATKOBOrO MOMEHTY XUTTS JTHOOUHW.
YKnBoHapoaXeHHs1 - BUrHaHHA abo BUIyYEeHHsI 3 opraHiamMy martepi nnoga, Skun
nicnsa BUrHaHHS/BUIYYEHHS (HE3aneXHo Bif TpYMBAamnocCTi BariTHOCTI, Big TOro, yu
nepepizaHa NynoBWHa i 4M BigwapyBanacb nnaueHTta) guxae abo mae Gyab-ski
iHWIi O3HaKM >XUTTHA, Taki SK cepuedbuTTa, nynbcauis NynoOBUHW, MNEBHI PyXu
ckeneTHux M'asie [1]. Mpy BM3HAYEHHI XMBOHAPOMKEHOCTI OUTUMHU Crid TaKOX
3BepTaTu yBary i Ha i XWTTE34ATHICTb, OCKINbKA LEeN KpUTEepii € BaXXMBOK
yMOBOI, fka 3abe3nedye, MOXIUBICTb ICHYBaHHS OUTMHW no3a 3B'A3KOM 3
opraHiamom Mmatepi. 3rigHo 3 3akoHy YkpaiHu «[1po OXOpOHy AMTWHCTBa» Bif
26.04.2004 p. KkOXHa AMTMHA Ma€ MPaBO Ha XWUTTA 3 MOMEHTY BWU3HAHHA il
KVBOHAPOMKEHOID | XKWTTE3JATHOIO 3a KpuTepiamu BcecBiTHbOI oprarisauii
OXOPOHW 300POB's.

Baxnueum gna  keanidikauii € i 3'9CyBaHHA  CYTHOCTI  MOHATTSH
«HOBOHapOMKEeHA OUTUHAY», SIKE BIAOKPEMIIEHE MEBHMMM YACOBMMMU MeEXaMMU.
[MoyaTkoBMIA MOMEHT «HOBOHAPOMKEHHSA» 30iraeTbCa 3 MOMEHTOM MOYaTKY XUTTS
NOAVHKM, TOBTO NO4YMHAETbCH 3 MOMEHTY MpOpPi3aHHs TOMiBKM  HEMOBNS.
BigoineHHs guTuUHKM Big Tina Matepi i nepexiq Ha CaMOCTIHE [MXaHHS
3Haxo4ATbCA MNO3a MeXaMu MOYATKOBOTO  MOMEHTY  KWUTTS  NIOOAVHU i
HOBOHAPOMXEHHs1. OTKe, HAaBMWUCHE HaAHECEHHs1 paH y TOfiBKy HEMOBMs, SKe
HapOAXyeTbCA (TOGTO Mig Yac nonorie), MOXHa PO3rNsSAaTU K BUMHEHHS JAHOro
3rnouunHy. Lllogo BM3HAYeHHS KiHLEBOrO MOMEHTY HOBOHapPOMXEHOCTI MPUUHATO
BUAINATM 3 kaTeropii: y nepgiatpii — cTaH HOBOHapPOXKEHOCTI NPUPIBHIOETLCH A0
OAHOrO MiICsAYHOro LMKy (28 AHiB), B aKyLlepcTBi — A0 7 Aid, y cyaoBii MeanumHi —
24 roguHn. OgHak npy BOMBCTBI MaTip‘lo CBOEI HOBOHAPOMKEHOT ANTUHM Bigpasy
nicns nonoris NOBUHEH BMKOPUCTOBYBATWUCA CYAOBO-MEAMYHUIA KpUTEPIN, TOBTO
ofHa foba nicns nosiBu AUTUHU Ha CBIT.

O6’ekTBHa CTOpPOHAa 3M04YMHY XapaKTepusyeTbecs: 1) AiSHHAM — MocsiraHHAM
Ha XXWTTS HOBOHaPOMXEHOI ANTUHN, SIKe MOXE NPOABNATUCA SK Y AiAX (yAyLWeHHS,
BTOMJIEHHA | T.M.), Tak i wnaxom 6e3pgisnbHOCTI (BiAMOBA Bi4 rOAyBaHHS,
3anulIeHHs AUTUHW Ha MOpOo3i i T.M.); 2) Hacnigkamu y Burnagi it cmepti; 3)
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NMPUYMHHMM 3B‘A3KOM MK 3a3Ha4yeHUM JiHHSM Ta HacnigkoM, a Takox 4) 4acowm i
NEeBHOK OOCTaAHOBKOIK — Lie AiHHS MOXe OyTu BUMHEHO NuLle nig Yac nonoris abo
Bigpa3y nicna nonorie [2]. O60B‘A3KOBOK 03HAKOK O6‘EKTMBHOI CTOPOHU [AHOro
3M0YMHY € Yac, KM 0OMeXeHUn Moro Npomixkkamu - nig vyac nonoris abo Bigpasy
nicnsi nonoris. Yacosi Mexi € AeLlo po3MUTUMU, LLO TaKOX MOXe Npu3BoauTu 4o
HenpaBWIbHOIO 3acTocyBaHHA AaHoi cTaTTi. lNMonorn — neBHWM QisionorivyHun
npouec, NOB’'A3aHUI i3 HAPOMKEHHSAM AWTUHU. BkasiBka Ha Yac BYUMHEHHS 3MTOYMHY
obmMexye MoXnuBICTb KBanidpikauii g BUHHOI ocobu 3a nofibHi aii 3a c1. 117 KK
YkpaiHu B pasi BUMHEHHS iX MiCrns TOro, 9K TakMi 4ac MUHYB.

HacTtynHoto 06GO0B’AI3KOBOK O3HaAKOK € BionoridHa CMepTb HOBOHAPOMXKEHOT
OUTUHKW. AKWO BHACNIAOK NPOTUNPaBHUX Ai MaTtepi HacTynuna KniHiyHa cmepTb
OWTUHK | OCTaHHA BCE X TaKu 3anuiumnachk XUBOH, Taki Ail MOXIMBO po3LiHoBaTH
SIK 3aMax Ha yMmucHe BOMBCTBO abo siK CPUYMHEHHSI YMUCHOTO Y HEOBEepexHoro
TSDKKOrO TiNMIECHOrO YLIKOMXKEHHS, HE6Ee3Me4YHOro Ans XUTTA B MOMEHT 3anofisiHHS.

Cyb6ekToM OaHHOro 3rouYnHy moxe OyTu nuwe maTip HOBOHaPOKEHHOT
ONTUHKY, Ska € ocyaHoto | gocarna 14 pokis. Cy6’ekTBHa CTOPOHa CKNagy 3MounHy
BOMBCTBa MaTip't0 CBOEI HOBOHAPOAXEHO! AUTMHU XapaKTepU3yeTbCs YMUCHOH
BMHO. YMucen npu LbOMy MoOxe OyTu fK npaMuin, Tak i Henpamuin. MomeHT
BMHWKHEHHSI yMUCIy BOWTU HOBOHapOMXeHy AMTWHY, BUXOAs4M i3 3micTy cT.117
KK, Ha kBanicpikauito BonBcTBa He Bnnueae. Ctatta 117 KK 3actocoByeTbes i Togj,
KOMnu ymucen uew BUHKK Le Ao nosnorie, a Oy peanizoBaHuii y nepiog nornoroBoro
npouecy Y1 oapasy X Micns Heoro.

OcHOBHa O3Haka Cy0’€KTMBHOI CTOPOHW BYMHIOBAHOrO 3M04YMHY nonsrae B
0cobnMBoMy NCMxodi3U4HOMY CTaHi XiHkM, 0bymMmoBneHomy nonoramu. Tpusanictb
LUbOro CTaHy 3anexuTb Bid MCUXOMOrYHUX XapakTepucTUK MaTtepi, CKNagHOCTI
NonoriB, iHWWX OBCTaBUH XUTTHA XiHKA. TOMY B KOXXHOMY KOHKPETHOMY BMMagKy
ONs BUSBIMEHHST B XKIHKM 0COGNMBOro NCMXOQi3M4HOro CTaHy HeobxigHo
npusHavaTy NCUXoNoro-ncuxiaTpuyHy ekcneptuay. MeguunHOK BCTaHOBMEHO, LLO
XiHKa nig yac NonoriB He MoXe po3rnagaTuCs K Taka, Lo NOBHICTIO YCBIAOMMOE
CBOI il i Kepye HMMM, OCKiflbKM CaM MONOroBuMM CTaH, MOEAHAHWA i3 CUSNIbHUM
Ii3NYHUM | MCMXIYHMM MOTPSACIHHAM, BHACMIAOK MPOAOBXYBAHUX i MOBTOPHMX
6oniB, BUHATKOBOrO (i3VYHOTO HaMpPY>XEHHSA CTaBWUTb A0 OPraHi3aMy XXiHKW Benuky
BMMOry i npuxoBye B cobi 3HayHy HebGesneky. Cnig 3asHaunTtu, WO ocobnuvBuii
ncuxodpi3ioNnoriYyHnin  cTaH XiHKM nifg 4Yac CKOeHHs1 BOMBCTBA HOBOHAPOOKEHOI
OUTVHM HeoOXigHO BiAMEXOBYBaTM Bif Tak 3BaHUX MICMSINOMOrOBUX MCUXO3iB, SIKi
CcknagalTbCA 3 EHOOTEHHMX  OpraHiyHMX  3axBOploBaHb  (WM30dpeHis,
MaHiakanbHO-4eNnpPeCcBHUIA NCMUX03), LLIO CMPOBOKOBAaHI BariTHICTIO Ta nonoramu. B
Taknx BuMNagkax Matu Ha MOMEHT BYMHEHHS 3MOYMHY BU3HAETLCA HEOCYAHOLO i
KpUMiHanbHiM BiANOBIAanbLHOCTI He nignsrae. 3a pileHHsM cydy A0 Hel MOXyTb
OyTK 3aCTOCOBaHI NPMMYCOBI 3aX04N MEOUYHOTO XapakTepy, sKi He € MOKapaHHSAM.

YMuncHe BOMBCTBO MaTip'to CBOEI HOBOHAPOAXKEHOI OUTMHY € MPUBINenoBaHUM
cknagom 3nouuHy. B noctaHosi [neHymy BepxosHoro Cyay Ykpainu Big 1 KBiTHA
1994 p. «[Mpo cynoBy NpakTuKy B ClpaBax Mpo 3MOoYMHU NPOTU XUTTS Ta 340POB‘A
nogvHW» 3BepTanacb yBara Ha Te, WO MiACTaBOK BUAINEHHSA LbOro cknagy
3M104MHY B MNPWBINENOBaHUIN CKkNad € ocobnuBMin PiVYHMIA Ta MCUXIYHWIA CTaH
XiHKM nig 4Yac nonoris abo Bigpa3y nicns nonoris. BBaxaeTbcs, WO Takui
ocobnmBMiA Pi3UYHMIA Ta NCUMXIYHMIA CTaH XIHKM MPE3IOMYETBCA 3aKOHOAABLEM, i
uda npesyMmnuis € HesanepeyHot. Lle noe‘dasaHo 3 mMpUHUMNOM rymaHiamy, To6TO
3aKoHOOaBeLb pPO3yMie OCOGMMBOCTI CTaHy XiHKM nig 4ac nonorie. Cnig
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3a3HAUYNTK, WO Y XKiHKM Nig 4Yac BYMHEHHS BOMBCTBA HasiBHi NEBHi 0COGNMBOCTI:
MOr0 BYMHEHHS 3YMOBIIEHE CYyKYMHICTIO €eMOLiMHOT Hanpyru, BWKIIMKAHO
BariTHiCTIO | nonoramuM Ta MNCUXIYHMMW Mpouecamu, WO iX CynpoBOAXYBanu;
HasiBHICTIO TMMYaCcOBOro MCUXIYHOro posnagy, Skun nocnabne 3gaTHiCTb maTepi
yCBiAOMIIOBaTK CBOI Aii Ta kKepyBaTu HUMK [3].

Omxe, OXOpoHa OUTUHCTBA B YKpaiHi € 3aranbHoHaUiOHanbHUM MpiopuTeETOM
JepxaBu, meTa fKoro — 3abesneveHHs peanisauii NpaB AWTUHU Ha XWTTS,
OXOPOHY 300pOB’s, coLujianbHWI 3axUCT i BcebiuHMA po3BuToK. [lepkaBa NOBUHHA
3abe3neynTn He nuwe rapaHTii Ti NpaBa Ha HApPOMKEHHs, a W MaKcuMarnbHO
3aXUCTUTK i XKUTTA B Lei nepiod, OCKinbku AiTM (0co6GnmMBO HOBOHAPOOXKEHI) €
HanbinbL ypasnvBol B COLjianbHOMY Ta NpaBOBOMY CEHCi KaTeropielo rpomagsiH.
Y Komnnekc 3axoAis, WO BUPIWYOTb Le BaXnuMBe 3aBAaHHs, BXOAWUTb i
BCTAHOBMEHHSA  BiAMoOBiganbHOCTI 3a yMWCHe BOMBCTBO MarTip'to  CBOET
HOBOHAapPOMKEHOT ANTUHM, ake nepeabadeHe y cT.117 KKY.

Cnucok BUKOPUCTAHUX Axepen:

1. IHCcTpyKUis 3 BU3HAYeHHSA Kputepiis nepvHaTanbHoOro nepioay,
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2. HaykoBo-npaktnyHuin komeHtap Ao KpumiHanbHoro kogekcy Ykpainu / Pep.
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3. HaykoBo-npakTtu4Huii KomeHTap KpumiHanbHOro kogekcy Ykpainm Big 5 KBiTHSA
2001 poky / 3a pea. M.I. MenbHuka, M.1. XaBpoHtoka. K.: KanHoH, A.C.K., 2002.
c. 279.

OCOBNINBOCTI BUSBHAHHA HEBU3HAHUX OEPXXAB

CrtapeHok Innsa NMaBnoBuy, CTpyk €BreHin OnekcaHapoBuy
HaykoBwii KepiBHUWK: cTapLumii Buknagad. Bepemienko C.B.
YepHiziecbkuli HauioHanbHUlU MexHomo2iyHul yHisepcumem
YkpaiHa

OpHieto 3 kn4oBKUX Npobnem cyvacHoro MikHapoAHoro npasa € npobnema
NpaBoOBOro CTaTycy HeBM3HaHWX aepxaB. OcobnvBo roctpo AaHa npobnema
nocrtana B OCTaHHE [ECATMPIYYS, KONMU 4Yepe3 MNPOroSOLEHHST He3aneXHOCTi
KocoBo, a 3rogom lMiBaeHHoi OcerTii, AGxasii Towo. Takox gaHa npobnemaTvka €
aKkTyanbHOW N Ana YKpaiHu, ockinbkn Ha [oHbaci Gynu yTBOpeHi Tak 3BaHi
kBasigepxaBn — [loHeubka HapogHa pecny6nika (OHP) Ta JlyraHcbka HapogHa
pecny6nika (JTHP). Came TOMy, BpaxoByl4M 3a3Ha4yeHe Bulle, npobnema
BM3HAHHA HEBM3HAHUX [EpXaB € akTyanbHOW SK Ans  MiXHapoZHOro
CMNiBTOBaApPUCTBA, TaK i YKpaiHu.

AHania npaBOBOro CTaTyCy HEBW3HAHUX AepXaB, Ha Hally AYMKY, OOPEYHO
po3noYaT 3 BU3HAYEHHS MOHATTA «HEBM3HAHA AepxaBa». Tak, CbOroAHi, B HayLli
MiXKHapOOHOro npaBa HEBWU3HAHWMW AepXaBaMy NPUIAHATO BBaXKaTW MOMITUYHI
YTBOPEHHS, SIKi BOMOAIIOTb OCHOBHUMM O3HAKaMK AEPXKABHOCTI, OAHAK No30aBneHi
Mi>KHapogHoro BnsHaHHs. MpoTe, Ust Ha3Ba AOCUTbL YMOBHA, OCKIfTbKM BKA3y€e HE Ha
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dopmy opraHisauii BrnagnM i HasiBHICTb YW BIACYTHICTb CyBepeHiTeTy, a Ha
npobnemy iCHyBaHHS TakuX OEepXaB Ha CBiTOBi apeHi, B MiKHapO4HO-NpaBOBMX i
MONITUYHUX BigHOCKMHAX.

Kpim TOro, B nitepatypi MoxHa nobauvT W iHWI TepMiHW, Taki Sk
«camonporornowleHi  gepxasun», «ae-akTo  AepxaBuy»,  «KBasigepxasar,
«MCeBAOAEPXKaBU», «BIpTyanbHi AepxaBu» Ta iH. Xo4va BOHW BXUBAIOTLCH K
CMHOHIMUW, OCTaHHi MaloTb eMOLiHE HAaNOBHEHHS | BKa3yloTb Ha OOHY i3 CYTTEBUX
Oo3HaK pAepxasu. Hanpuknag, TepMmiHM «KBasigepxasa», «NCEeBAOOEPXKaBU»
BKa3yloTb Ha MOAIOGHICTE [0 [OepXaBu Ta HarofowykTb Ha HECNpPaBXHOCTI,
YSIBHOCTI, HaAyMaHOCTi reononiTMyHux yTBopeHb. CTOCOBHO AepXaBu, Ska LLOWHO
npororsiocura CBOK He3anexHiCTb, MPOMNOHYETLCH BUKOPUCTOBYBATU TEPMiH i
MOHATTS «CaMOMpPOrosiolleHa Aepxasa», Mg SKUM PO3yMIETbCS AepXaBa, sika
Bonodie yciMa O3HakaMu AepXaBHOCTI W iCHYe OO CBOrO BW3HAHHA iHLWIMMMW
BU3HaHMMK OepxaBamu. [OHATTA «Ae-aKkTo AepxaBa» akUeHTye yBary Ha
BHYTPILLHIN OpraHi3auii noniTM4HMX YTBOPEHb, BCTAHOBMEHHI AWUNNOMaTUYHUX
BiJHOCUH nuwe 3 Kinbkoma gepxasamu [1, c. 238]. B 3B’A3ky 3 uum, Ha Hawy
OYMKY, HaWbinbLL NAKOHIYHMM MOHATTAM, AKpas i byae «HeBU3HaHa AepXxaBay.

BapTto 3a3HauMTW, WO Npu BM3HaAYeHHi NpobrnemMu Mpo MpaBoOBOro cTaTycy
HEBM3HAHUX AepXaB (OepXaB 3i CMipHUM CyBepeHiTeTOM) NoTpibHO BpaxoByBaTw,
WO B MiXHapogHOMY Mpasi CRiBICHYOTb KOHKYPYHOYi OAMH 3 OOHWM NpUHUMNW: 3
ogHoro OGOKy, NMPWMHUMM NpaBa HapoAiB Ha CaMOBU3HAYEHHHA, a 3 iHWOro —
MPUHLUMNN  HEMOPYLUHOCTI AepXXaBHWX KOPAOHIB i TepuTopianbHOI LiNiCHOCTI
nepxaB. Tak, 30kpema, 3ragaHi Bulle NPUHUMNKW OTpUManu BigoOpaeHHA B
uinomy psagi MikHapoaHO-NpaBoOBMX akTiB, nepw 3a Bce B CtaTyti OOH (1945),
Heknapauii OOH npo npvHUMNU MiXXKHAPOAHOro npaea, WO CTOCYITLCHA APYXHiX
BiAHOCKH i cniBpoGiTHMLTBA Mix AepxaBamu (1970) i iH. [2, c. 893]. Came ToMy, Ha
Hally OYyMKY, B KOHTEKCTi BM3HaHHS Takux Aepxas, HeobXxigHO sikomora TouHiwe
TAYMa4nMTV NPUHLMN NpaBa HapoAiB Ha CaAMOBU3HAYEHHS.

Y [eknapauii npo npuHUunu MikHapogHoro npasa 1970 p. paetbcs
TNYMa4yeHHs LUbOro npuHUMNYy i, 30Kpema, 3asHayaeTbcs: «Yepesd npuHUMN
PiBHOMPABHOCTI i CaMOBM3HAYeHHs Hapopdis, 3akpinneHun y CtatyTi, BCi Hapoau
MatoTb NPaBOo BifbHO BU3HayaTu 6e3 BTPy4aHHS 330BHi CBill MONITUYHWMIA CTATYC i
30JNCHIOBATN CBIill €KOHOMIYHWI, couianbHWUN | KyNbTYpHWUA PO3BUTOK, i KOXHa
nepxaBa 3000B'A3aHa noBaxaTtu Lie MpaBo BignoBigHO A0 nonoxeHb CtaTyTy».
Mpu ubOMYy, «KOXHa [epxaBa MOBMHHA YTpuMMyBaTuCa Big Oyab-akux gin,
HanpaBneHux Ha 4acTkoBe abo MNOBHE MOPYLEHHS HauioHanbHOI €4HOCTI i
TepuTopianbHOI UinicHocTi Oyab-akoi aepxxaBu abo kpaiHu» [3].

Ha anb, Ha cbOorogHi AOKTpPMHA Ta MpakTuka MiKHapOAHOro npasa Mok He
[aloTb OOHO3HAYHOI BiAMOBIAI HA MUTAHHSA — sIK 3a0€e3NeYnTn rapMOHIiHY €AHICTb
30JiNCHEHHS MPWHUMMY CaMOBM3HAYEHHS HApOAB i MPUHUMMNY TeputopianbHOI
uinicHocTi gepxaB? Ha ubOMy IpyHTI BUHMKaOTb rOCTPi KOHMMIKTHI CUTYyauii, §K,
Hanpuknag, 3 KypACbKMM, YeYeHCbKMM Hapogamu, KaTanoHusMu Towo. Y iX
BMPILLEHHI CTOpOHaM KOHMikTy HeobxigHO nposBnATM O06py BONK, B3AEMHY
noeary iHTepeciB i 6GaxaHHA 3HaxoOWTU KOMMPOMICM HaA OCHOBIi HOpPM
MixHapogHoro npaea [4, c. 435]. lpoTe, Ak NpaBMnIO Aep)KaBu NOCKMNAKTLCA Ha
MOPYLUEHHS MPVHUMMY HEMNOPYLUIHOCTI OEepXaBHUX KOPAOHIB i TepuTopianbHOl
LinicHOCTi gepXaB, a TOMYy peanidyBaTu MpuvHUMN MpaBa HapoAiB Ha
CaMOBM3HaYeHHs, a BiATak i BNacHWI NpaBoBuUii cTaTyc NpobrnemaTuyHo.
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B Hayui BuCrnoBnoTbLCA NOMMSAM CTOCOBHO O3HAK, SIKi XapakTepHi Ans
HeBu3HaHux paepxaB. H. KacnepceH Ta . CteHcding BMOKPEMIIOWTL TpU
BM3HAYarnbHi pucu HEBU3HAHWX AEPXKaB:

1) BOHM pJocArnvM Ae-akTo Hes3amnexHOCTi, BKIYaluyM KOHTpOmnb Hag
TepuTopi€to, Ky BAANOCA yTpumaTty, NpUHanmHi, NPOTAroM ABOX POKiB. HeBU3HaHI
AepXXaBu KOHTPOMIOTL BiNbLUICTb TepUTOopii, Ha Ky NPeTeHAYTb, BKIYa4m
«CTONMUUO»  TEpUTOPIT | KMIOYOBI  PerioHn, WO BIiAPI3HAE X B4  iHLWKX
cenapatucTCbKMX  pyxiB. TepuTopianbHU  KOHTPONMb He O0OOB’A3KOBO €
abConTHUM; BOHM MOXYTb AoMaraTucsl OinbLUOi TepuTopii, HXXK Ta, KO BOHWU
Tenep BONOAiTh, a il BeNn4MHa MoXe NepiognyHo KonmeaTucs;

2) BOHM He Habynu MiKHapOAHOrO BW3HAHHA YW, HaBiTb, SAKWO BW3HaHI
OeskuMn JepXaBamu, He € MOBHOMPaBHMMM YreHamMu MDKHapOAHOI cucTemu
CyBepeHHNX aepxas;

3) BOHU NpoaeMoHCTpyBanu 6axaHHA OTpMMaTu NOBHY Ae—tope He3anexHicTb
abo wnaxom opmanbHOrO MPOrofoOWEHHS He3anexHocTi, abo  LWnsaxom
npoeBedeHHs pedepeHaymy, abo LWNAXoM iHWMX AN Yn  geknapaui, ki
OEMOHCTPYIOTb YiTKe GaaHHs camOCTiMHOro icHyBaHHS [5, c. 3-4].

TakMM  4YMHOM, BM3HAYaNbHUMKW KPUTEPIAMU HEBU3HaHOI OepXasBu €
BHYTPILUHBLOMOMITUYHA OpraHi3auis i KOHTPONb Haf NEBHOK TEPUTOPIEID, LUNMPOKE
MiKHapogHe BW3HaHHS, BigBEpPTE MparHeHHs OTPUMAaTW MOBHY He3anexHiCTb 1
YBIATW Y MiXKHapOgHY CUCTEMY SIK MOBHOLIHHWUIA yYacHuK [6, c. 315].

CyyacHa npakTvka BU3HaHHS HEBU3HAHUX OepKaB Mokasye, Lo MiXHapoaHa
cninbHoTa BM3Hae abo He BU3HAE HOBI AepPXaBW, KEPYHUYMUCh BITACHUMU AoKa3amMu
pouinbHocTi. Kpim Toro, nepesakHa BinbLUiCTb Cy4aCHUX HOBUX AepXaB BUHUKNA B
pesynbTaTi eTHOKOHMECINHMX KOHMIKTIB | ceuecii, TOMy OKpemi KpaiHu
BIOMOBNSAOTLCSA X BU3HaABATK, MIKNYHOYUCb NPO BNacHy TepuTopianbHy UiNICHICTb
[7, c. 384]. A Tomy, npoTUpiYYA MK NPUHUMNOM npaBa HapOAiB Ha
CaMOBM3HA4YeHHA 3 ofgHoro OOKy, Ta MPUHLMIMNOM HEMOPYLUHOCTI AepXKaBHUX
KOPAOHIB i TepuTOpianbHOI LiNiICHOCTI AepXaB 3 iHLWOro, 403BONSE AepXaBaMm, SK
cyb’ekTam MiXHapogHOro npaBa Ha BracHW poscyA obupaTth, SkuiA 3 NpUHUMNIB
OOUINbHO 3aCTOCOBYBaTW MNPV BUPILLUEHHI NUTaAHHA NPO BW3HAHHA HEBU3HAaHOI
aepxasu.

TakMM YMHOM, HEBU3HAHI AepxaBu i npobnemu, 3 HAMK MOB’A3aHi, LWe OOBro
nepebyBaTMMyTb Ha NOPsSAKY AEHHOMY CBITOBOI MOMITUKM. Xo4Ya BOHW HE HafineHi
MiXXHapoOHO NpaBocyb’eKTHICTIO, a iX AisnbHICT obmMexeHa 4epes BiACYTHICTb
LUMPOKOro AWMMOMaTUYHOrO BU3HAHHS, CBITOBE CMIBTOBapUCTBO He MoOxe iX
irHopyBaTW, a TOMY, HEOOXiAHO Ha KOHBEHLHOMY DPiBHi 3HAWTU KOHCEHCYC MiX
NpvHUMNaMn npaBa HApPOAIB HA CaMOBM3HAYEHHSI Ta HEMOPYLUHOCTI AepXXaBHUX
KOPAOHIB i TepuTopianbHOI UinicCHOCTI gepxaB, WOO MiHIMi3yBaTM MNOMITUYHWIA
iHTepec Cyb’eKkTiB MiKHAapoOHOrO npaBa A0 MpOLECY BWU3HAHHS HEBU3HAHUX
nepxas.
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OCOBJIMBOCTI AUCLUUMNIHAPHOI BIANOBIJANBHOCTI Y
3APYBIXKHUX OEPXKABAX

3y6 OnekcaHap HOpinoBu4

lMonmaeckkul topuduyHUl iHCmMumym

HauioHanbHo20 ropuduydHo2o yHisepcumemy imeHi Spocnasa Mydpozo
YkpaiHa

OpHuM i3 npiopuTeTHUX 3aBAaHb Ta iHTEpeciB Haloi AepxXaBu BUCTYNae
iHTerpauiss y eBponemncbkun npocTip. Tomy, YkpaiHa OocuTb 4acTto nepenmae
MiXXHApOOHWI OOCBIA Y Pi3HMX cdepax CyCcninbHWUX BigHOCWH. [lOCBig pO3BUHYTMX
KpaiH nokasye, WO 3alHATe Ta colianbHO-3axulieHe HaceneHHA € OCHOBOW
€KOHOMIYHOrO PO3BUTKY AepxaBu. Y CBOK 4epry, cyyacHe 3akOHOOaBCTBO MpoO
npauto YkpaiHn MiCTUTb psSiA NporanuH Ta HeJonikiB. AHania 3apybibkHOT NpakTukn
HagacTb 3MOry AeTanbHO [JOChiAuTM MeBHi NUTaHHSA, BperynoBaTtv iX Ha
3aKOHOOABYOMY PiBHi, CMMpPalYMCb Ha MDKHApPOAHI CcTaHaapTu. Baxnueum
NMUTAHHSAM Y OOKTPUHI TPYAOBOrO npaBa € NUTaHHSA NPUTATHEHHS npauiBHUKA 00
aucumnniHapHOI BiANOBIAANbHOCTI.

OucuunniHapHa  BigNOBiJanbHICTL € OAHUM i3 BWAIB  HOPUANYHOI
BiQNOBIAanbHOCTI, sika BCTAHOBMIOETLCH HOPMaMWU TPyAOBOro 3aKOHOOABCTBa 3a
npoTUNpaBHi AisHHS npauiBHuka. Came BoHa 3060B’S3ye OCTAHHBOrO MOHECTU 3a
HEBUWKOHaHHs1 abo HeHarneXHe BUKOHAHHS MOKMafgeHNX Ha Hboro 0BoB’A3KIB 3rigHO
3 YMOB HOPMaTMBHO-NPaBOBMX akTiB y cdepi npaui, TpyaoBoro gorosopy ato
iHLWOT yroaun Mixx npauiBH1koM i pobotoaasuem [1, c.1-8].

MpobnemaTtuKky perynoBaHHA MNUTAHHA AOUCUUMMIHAPHOI  BiANOBIAANbHOCTI
gocnigxkyeana HuM3ka BYeHux, Takux Ak A.B. AHgpywko, M. . bownko,
B. C. BeHegiktoB, C. B. BeHepikToB, O. M. 'ybpieHko, I. A. Kicenbos,
M. O. NMununeHko Ta iHwWi.

Ak 3asHavae |. A. KicenboB, y 6inblwocTi gepxaB NPUTATHEHHS [0
avcumnniHapHoi BiANOBIAaNbHOCTI PerynioeTbCsi npaBunaMmyv  BHYTPILUHbOrO
TPyOoBOro posnopsigky Ta konektuBHumu pgorosopamu (CLUA, Kutancbka
HapogHa Pecny6bnika), pigwe — 3akoHogaBcTBoM (AnoHis) [2, ¢.397-445;
3, ¢.209-249].


http://zakon.rada.gov.ua/laws/show/995_569
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[MigcTaBoto NPUTATHEHHSA no avcumnniHapHoi BiAMoBiganbHOCTI
npauiBHUKa € BYMHEHHS AUCLMNIiHAPHOrO NpocTynky. [1o cborogHi ToyaTbCs
cynepeyku wWoao HeobXigHOCTi BMYEPNHOro 3akpinfeHHs B HOPMaTMBHO-
npaBoBUX akTax ycix Buais AgucumnniHapHux npoctynkis. A. JIyLIHIKOB BKasye,
WO Yy KOHTEKCTi 3aKkpinneHHa AuCuunniHapHMX MPOCTYNKIiB AepxaBu
posginunuca Ha Tpu Tabopu: 1) AepxaBu, SKi 3akpinmoTb BUYEPMNHUNA
nepenik AucumniiHapHWX MPOCTYNKiB Ha piBHi 3akoHodascTBa (bBenbris,
AnoHin); 2) aepxasu, AKi 3aKpinnio0Tb BUYEPNHUA nepenik AucuunniHapHux
NMPOCTYNKiB Ha pPiBHi 3aKOHOA4ABCTBa, OAAHAK MpaLiBHMKA MOXHa NPUTATHYTU 0
BiAMNOBIAANbHOCTI 3a BYMHEHWUN MNPOCTYNoK (He nepenbayvyeHUt 3aKOHOM) Yy
BUKITIOYHUX BUNagkax (ABcTpisi, BenukobputaHnia, Weenuapis); 3) aepxasu, y
AKUX [iHHA, WO € AucumniiHapHUMKM MpPOCTyNKamu 3akpinmoTbca Y
npasuMnax BHyTpiwHboro po3nopagky (CLA, Kanapa, AscTpanis, Hosa
3enaHgis). Ha Hawy Aaywmky, 6inbl JouinbHMM € 3aKpinneHHs npoCTynkKiB
came y npaBunax BHYTPIWHLOIO PO3NOPSAAKY, OCKIMbKM iXHIN nepenik €
Hag3snyanHo Benukum [4]. TMocTae nuTaHHA 3akpinneHHA MNpPOCTYMKiB Yy
3akoHoaaBcTBi YkpaiHu. BignosigHo Ao Hopm KoHcTtuTyuii YkpaiHu, AisHHS,
WO BU3HAKTLCA AUCUUNIIHAPHMMW NPaBOMOPYLEHHAMU (Y TOMY uYucnhi
NPOCTYNKN) BU3HA4YalTbCA BUKMNIOYHO 3akoHamu. OpHak, y Kopgekci 3akoHiB
npo npaut YKpaiHM MIiCTUTbCS HOpMa, sika BKasye, WO ocoby MoXHa
NPUTSATHYTW [0 BiANOBIOANbHOCTI 3a NOPYLIEHHS TpyooBuX 0OOB’A3KIB, SKi
BCT@HOBMIOITLCA Ha JOKanbHOMY PpiBHi, ToG6TO ©es3nocepedHbO came
npoTunpaBHe QAiAHHA BU3HAYa€TbCs Ha PpPiBHI NpaBuM  BHYTPILWHLOMO
po3nopsaky. Lle gae nigctaBsu BigHOCKMTKM YKpaiHy 4O 3MillaHOro tumny.

HaykoBui BUAiNnAo0Tb Taki 0cobnmMBOCTi ANCLMNNIHAPHUX NPOCTYNKiB [4]:

1) nNpocTynok MOBUHEH OyTWM BYMHEHMI NI 4Yac BUKOHAHHSA TPYLAOBMUX
oboB’a3kiB, Ha pobovomy Mmicui, y pobounn yac. OgHak y Oeskux gepxaBax
(CWA, BenukobputaHisa, KaHaga, ®paHuig) npocTynkoM Moxe po3rnsgatucs
i JiIHHA, BYMHEHe no3a poboymMM Yacom, ane nuue Ans OKPeMux KaTeropin
npauiBHukKiB. BuknyeHHAM i3 npaBuna € AnoHis, y kv Byab-akoro
npauiBHMKA MOXHaA MNPUTATHYTM [0 AWCUMNNiIHAPHOI BigNOBiganbHOCTI 3a
NPOCTYNOK, BYMHEHUIN no3a poboyMM 4YacoM 3a yMOBWU, SAKWO L LWKOAUTb
penyTtauii nignpMemMcTBa;

2) OisiHHS npauiBHWKa MOBUHHO OyTW npoTunpaBHMM, TOOTO AifAHHSA, Ha
piBHi 3akoHopgaBcTBa abo nokanbHOro akTy, MNOBWHHO BM3HaBaTUCH
NPOCTYNKOM;

3) BignoBiganbHiCTb Mae 6yTVM NPOMOPLINHOK TSXKOCTI AMCLUNNIHAPHOIO
NPOCTYIKY.

AHanisytoum 3aKoHOA4AaBCTBO 3apyOiKHUX AepKaB, MOXHa AiATM BUCHOBKY,
WO Hambinbw MNOWMPEHMMU CTATHEHHSIMU € 3ayBaXKeHHs, [oraHa,
nepeBefieHHs Ha MeHW onnayyBaHy pobOoTy, MOHMXKEHHA B nocagi abo
BiAMOBa NiABULIEHHS, AucuunniHapHe 3BinNbHeHHs [5, ¢.1-30]. Y 6GinbwocTi
€Bponencbkux AepxaB Ta y AesKknx noctpaasHcbkux pecnybnikax (EcToHis,
Y3bekuctaH, AsepbangxaH) iCHye TakMW BUO CTATHEHHS, €K wWTpad.
3acTocyBaHHsA wWTpady Mae Taki 0cOBNMBOCTI, SK: MaKCMManbHWUIA PO3MIp
wrtpady € obmexeHum (Hanp. B ITanii 4OTUPBLOXrOAMHHUM 3apobiTkom);
KOLWTW, OTPMMaHI LUMASIXOM HaknafdeHHsa wrpady, nepepaxoByTbcsa Yy HOHA
TpygoBoro konektusy, abo go 6GnaropinHmx coHais. Y BenukobputaHii Ta
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®paHuii gucumnniHapHi wTpadu 3abopoHeHi [4]. TakuiA LWMPOKUA CNEKTp
CTSITHEHb gonomarae 3abesneuntn npuHUUN CMiBPO3MipHOCTI
(nponopuintHocTi) [6, ¢.8-22]. Ha Hawy gymky, 6yno 6 gouinbHMM gogaTtv 4o
nepeniky AUCUMNIIHAPHUX CTArMHeHb, nepenbayeHoro 3akoOHOO4ABCTBOM
YKpaiHu Take CTArHeHHs, sk wrpad. BBegeHHA Takoro CTArHeHHsa 3morno 6
6inbwoto mipot peanidyBaTn YHKUiT AUCUMNiHAPHOI BignNoBiAanbHOCTI, a
came NpeBeHTUBHY, KaparbHy Ta BUXOBHY.

B sikocTi 3abe3neueHHs agucuunniHapHOi BiANOBiAaNbHOCTI 40 0COBM MOXe
3aCcTOCOBYBAaTMCHA  BiACTOPOHEHHA BiA pobOTM Ha 4Yac nNpoBeAEeHHs
poscnigyBaHHs, abo posrnagy cnpaeu y cyai. MNpu ubomy y Hogin 3enaHgii,
HimeyunHi, BenukobputaHii ocobi, Ky BiACTOPOHWKN, BUMAYyeTHCA
3apobitTHa nnata, a ot y Kanapgi, ®paHuii, CLUA, LWBenuapii ii go3soneHo
yTpumyBaTu. BiACTOPOHEHHS TakoX Mae yacoBe OOMEXEHHS, Tak, HanpuKnaza
B ITanii BOHO He noBMHHO nepesuwyBaTn 10 pobouunx aHie [4].

AHanisyoum 3aKOHOAaBCTBO NPO AWCLMNIIHAPHY BiAMNOBIAANbLHICTL Y
3apybikHMX OepxaBax MOXHa 3HAWTUM HU3KY ocobnuBocTewn, ski mornu 6
MOAepHidyBaTu 3akoHogascTBO YkpaiHu. Came ToMy BBaxaemo 3a
HeobXxigHe, BITYM3HAHOMY 3aKOHOOABUIO BpaxoByBaTW [OCBIO NPUTATHEHHS
npauiBHUKIB 40 AucuMNNiHApHOT BignoBiganbHOCTI B 3apybixxHUX Aep)kaBax 3
METOI MOCUSIEHHS FapaHTin TPyAOBMX MpaB MNpauiBHUKIB Ta B ManbyTHbLOMY
pedopMyBaHHS TPYAOBOro 3akoHogaBCcTBa YKpaiHW WoAOo AucuunniHapHoOT
BiAMNOBIAANbHOCTI B Linomy.
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OCOBJIMBOCTI AOMIHICTPATUBHOI BIANOBIJAIIbHOCTI 3A
KEPYBAHHA TPAHCNOPTHUM 3ACOBOM B CTAHI
ANKOIroJibHOro, HAPKOTU4HOro 4m TOKCU4HOro Cr’'saHIHHA
ABO Mnig BNAMBOM JIKAPCbKUX MPEMAPATIB, LLLO 3HUXYIOTb
IX YBATY TA LUBUOKICTb PEAKLI

FNopoaHuya Katepuna BikTtopiBHa

Haykoswuii kepisHuk: A.A. Conosen

lNMonmaecbkkuli opudUYHUL KOIIeox

HauioHanbHo20 topuduyHo20 yHisepcumemy imeHi Sipocnasa Mydpozo
Ykpaina

OcHoBHMIA 3akoH Halloi AepXaBu BU3HAYae noauHy, ii XUTTA | 340poB’d,
YecTb i MgHICTb, HEAOTOPKAHICTL | 6e3neky HanBMLLMMK coLianbHUMK LiHHOCTSAMUN
(ctatta 3 KoHcTutyuii Ykpainm) [1]. Tomy, He AMBHO, WO AepxaBa akTMBHO
OMIKYETbCA MUTaHHAMU Ge3nekn OOPOXHLOrO pyxXy Ta CTUMYME AOTPUMAHHS
BiQMNOBIAHMX NMPaBUN y4acHUKaMu OOPOXHLOro pyxy. Baxknunee 3HauYeHHS y LibOMy
NUTaHHI HAaNEeXWUTb aaMiHICTPaTUBHIN Bi4NOBIAANbHOCTI BOAIIB, OCKINbKM CaHKLUIT 3a
Takui BuA aAMiHICTPATMBHOrO NPaBOMOPYLUEHHS K KepyBaHHS TPaHCMOPTHUM
3acoboM y CTaHi ankoronbHOro, HapKOTUYHOIO YM TOKCUYHOTO CM'SIHIHHA abo nig
BMMMBOM MNiKapCbKWX npenaparis, WO 3HWXKYIOTb IX yBary Ta LWBWAKICTb peakui,
MOXYTb PO3LiHIOBATUCh HE NULLE AK TakKi, L0 BUKOHYHOTb KapanbHy (OyHKUi0, a 1
nonepegxysanbsHy [2, c. 65].

Y 3B’A3KYy 3 BuLLE3a3HAYEHUM aKTyanbHUM BUMOAAETLCA MUTAHHA OOCNILKEHHS
ocobnuBocTer agMmiHiCTpaTMBHOI  BignoBiganbHOCTI, nepepbadveHoi cTt. 130
Kopekcy YkpaiHv npo agmiHicTpaTMBHI NpaBonopyLleHHs (gani — KYnArl).

Mepw 3a Bce, BapTO 3a3HAYUTU, IO OAHUM i3 HaMbINbLW NPOBIEMHUX NUTaHb
NPUTSITHEHHA [0 aAMiHICTpaTMBHOI BianoBiganbHocTi ocib, ski nepebyBaioTb Y
CTaHi ankoroflbHOro, HapKOTUYHOTO YM IHLIOrO CM'siHiHHA OyB po3Mip caHKuil,
OCKinbkn paniwe BignosigHo Ao cr. 130 KYnAll agMiHiCTpaTUBHE CTArHEHHSI He
BiAMOBiAano cycnineHin HebeanevyHocTi BkasaHoro fisHHA. MMpoTte, 3akoH YkpaiHu
«Mpo BHeceHHst 3MiH o Kopekcy YkpaiHu npo agMiHiCTpaTMBHI MPaBOMOPYLUEHHS
LLOAO MOCUIEHHS BiANOBIAANBHOCTI 32 KepyBaHHA TPaHCMOPTHUMK 3acobamu y
CTaHi anKkoronbHOro, HapPKOTMYHOrO 4M iHWOro Ccr'sHiHHA abo nig BNNMBOM
nikapcbkMx npenaparTi, WO 3HWXKYIOTb yBary Ta LWBWAKICTb peakuii» Bifg 7 nunHa
2016 p. Ne 1446-YIll cytTeBO nocunueB aaMiHiCTpaTMBHY BiANOBiAANbHICTL 3a
KepyBaHHSI TpaHCMOPTHUMK 3acobamu y cTaHi crm'siHiHHA. Axkwo 4. 1 cT. 130
KYnAll 3a kepyBaHHsi TpaHCMOPTHUMK 3acobamu y cTaHi ch'siHiHHA abo nig
BMNIIMBOM IiKapCbKUX MpenapariB, L0 3HWXKYKTb yBary Ta LBWAOKICTb, B pefakuii
3rigHo i3 3akoHoM Ykpaiuu Big 14 nunHa 2015 p. Ne 596-VIII 6yna BctaHoBneHa
BiOMOBidanbHICTL y BUrMAgi  wTtpady And  BoOAiiB Yy po3Mipi  ABOXCOT
HeonogaTKoBYBaHUX MiHIMymiB goxodiB rpomagsaH (gani — HMAr), 1o 3akoH
Ykpainu Big 7 nunHsa 2016 p. Ne 1446-VIIl 36inbwmB po3mip LWTpady 3a BYMHEHHS
LbOro nNpaBonopyLeHHs Ans BoAiis Ao wectmucot HMA (4. 1 c1. 130 KYnATIT) [3].

B cBol 4yepry, MOBTOpHE NPOTArOM ABOX POKIB BYMHEHHA UUX MOpyLleHb
nepenbavae HaknageHHs wWTpady Ha BogiiB y po3mipi 1200 HeonogaTkoBYBaHMX
MiHIMyMIiB JOXOAIB rpoMajsH Ta no3baBneHHs npaBa KepyBaHHS TPaHCMOPTHUMM
3acobamMmn Ha CTPOK TPW POKM, i Ha IHLLIUX OCIb — HaKnageHHs wTpady 3 onnaTHUM
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BUITyYEHHAM TpaHCMOPTHOro 3acoby um 6e3 BunydeHHs. BogiiB, sAkvMn AOBidi
NPOTSAroM M'ATW POKIB NigAaBanacb agMiHICTPAaTUBHOMY CTATHEHHIO 3a KepyBaHHS
TpaHCNOPTHMMK 3acobamu y CTaHi CN'AHiIHHS, WTpadyBaTMMyTb Y po3mipi 2400
HeonogaTKOBYBaHUX MiHIMyMiB [OOXoAiB rpoMagsaH Ta no3baBnsaTuMyTb npasa
KepyBaHHS TpaHCMOpTHUMK 3acobamm Ha cTpok 10 pokis [3].

MocuneHnHs poamipy caHkuii gocnigxysaHoi ctaTtti KYnAll € 6e3ymoBHO
NporpecuBHMM KPOKOM  Bif 3aKOHOAaBLS, OCKINbKM CTpax BoAiiB nepen
36iMnblWeHnM po3MipoOM BiANOBIAANBHOCTI MAae Ha METi CTUMYMOBATU OCTaHHIX B
YTPUMaHHI Bi4 BUMHEHHA AiK, BU3HayYeHux aucnosuuieto ctatti 130 KYnAll, ane
OCKiNbKM Taka npeBeHLis 3HU3NUTb KinbkicTb nopyweHs MNP, npoTe, He3Baxatouu
Ha Taki HoBalji, HasABHICTb CaMOi §uwe MOXNUBOCTI NPUTATHYTU 00
BignoBiganbHOCTI 0coby, sika kepye aBTOMOBINEM y CTaHi ankoronbHOro Cr'sHiHHS,
e He O3Hauvae ii MOBHOUIHHY peanisauito Ha npaktuui. To6To, He 3aBXxau Ta
ocoba, KOro Moniuencbki cninmanu M'sHUM 3a KepMoM, OTpMMae nokapaHHs. Le
nigTBEPAXYETLCA TUM, WO B GaraTbox BMNagkax cnpasBu NpO aaMiHICTPaTUBHI
NpaBoMNOpPYLUEHHS 3aKPUBAKOTLCA CyAaMu 3a CTPOKamMu AABHOCTI.

XapakTtepusydm ocobnmBoCTi agMiHiCTpaTMBHOI BignosigansHocTi 3a cT. 130
KYnATl, 3ayBaxumo, LWo 06’eKTMBHA CTOPOHa AaHOro NpaBoMNopYLLEHHS MONArae y
BUYMHEHHI Kinbkox Aii. Tak, 3rigHo cT. 130 KYTMAI rpomagsHvuHa Moxe OyTtu
NPUTArHYTO A0 agMiHICTpaTUBHOI BiAMNOBIAaNbHOCTI, SKLLO BiH:

- KepyBaB TPaHCMOPTHMM 3acob0OM B CTaHi afikoronbHOro, HapKOTUYHOIO Y
iHLIOrO cN’AHIHHA abo Mg BNAMBOM fikapCbKMX Npenaparis, WO 3HUXKYIOTb iX yBary
Ta WBUAKICTb peakuii;

- NnepedaB KepyBaHHSA TPaHCMOPTHMM 3acobom ocobi, ska nepebyBae B CTaHi
TaKOro CI'siHIHHA Y1 Nifg, BNNIMBOM TakMX NikapCbKUX Npenaparis;

- BIOMOBMBCSI BiJ NPOXOOXXEHHsI BIAMOBIAHO OO BCTAHOBMEHOrO MOPSIAKY
OrNsifly Ha CTaH ankorosnibHOro, HapKOTMYHOMO YW iHWOro cn'sHiHHA abo wopno
BXMBaHHS NikapCbKUX Npenaparis, L0 3HWXKYOTb yBary Ta WBWUAKICTb peakuii.

Omxe, 3a byab-ske (xoya 6 HaBiTb OAHE) 3i Bka3aHWX MopylweHb ocoba mae
OyTun nokapaHa [4].

LWopno iHavBigyanisauii BignoBiaanbHOCTI, 3 ypaxyBaHHAM OOCTaBUH cnpasw,
CyAV BWKOPWCTOBYHOTb HacCTYMHi MeXaHi3my 3MeHLUeHHS BignosigansHocTi abo
3BifTbHEHHSI NOPYLLHUKIB Bif BignoBiganeHOCTI B3arani.

1. Nepepaya matepianis Npo aaMiHicTpaTUBHE NMPaBONOPYLUEHHS Ha po3rnsag
TPYOOBOTrO KONEKTUBY.

2. 3BinbHeHHs Big aaMiHiCTpaTMBHOI BiANOBIAANbLHOCTI MPU Mano3HAYHOCTI
NpaBOMNOPYLLUEHHS.

3. HenpaBunbHa kBanidikalis nNpaBOMOpPYLUEHHS, 9K MNigcTaBa MOBEPHEHHSA
agMiHICTpaTUBHNX MaTepianiB abo 3akpuTTa NpoBagXXeHHs [5].

MpoaHanisyBaBlWM CydOBY MpPakTUKy, MOXEMO KOHCTaTyBaTWu, LWO npwu
NPUTANHEHHI 40 afMiHIiCTpaTMBHOI BignosiganbHocTi 3a cT. 130 KYRAI cTtaH, B
sikoMy nepebyBae NpaBONOPYLLUHUK BPaxXOBYETLCS Sk 00Tshxyroda obcTaBuHa. Mpu
LUbOMY, Ha BIOMIHY BiJ iHLWMX agMiHICTpaTMBHUX NpaBoMoOpyLUeHb B AaHi cdepi,
BMHHI JOCUTb 4acTo NpUTArylTbCS OO0 aAMiHICTpaTMBHOI BignosiganbHOCTi. Ane B
MOPIBHAAHHI 3 MUHYINMMMK POKaMW, KOMW CaHKLis cTaTTi Oyna He Tako >KOPCTKOH,
TO MpuTAryBanocs OO aAMiHicTpaTMBHOI BignosiganbHocTi 3a cr. 130 KYnAll
3Ha4yHo BinbLue ocib.
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Taknm ymHoM, caHkuis 4. 1-3 cT1. 130 KYNnAI mae Bxe aBa BUAW NOKapaHHs: y
BUMNSAAI wWTpady Ta no3baBneHHs npaea kepyBaTy TPAHCMOPTHMM 3acobom Ha
NneBHUA CTPOK. Arne HaBiTb TaKi CaHKUil, Ha Hawy AyMKYy, HEe € CYMIiCHUMW i3
3anofisiHOK LWKoJo. ToMy, y 3B'5I3Ky 3 BULLE3a3Ha4YeHNM, NPOMNoOHYEMO MopsiA, 3i
wTpadom Ta nosdbasneHHsSM npasa kepyBaTy TPAHCNOPTHUM 3acob0M JONOBHUTU
CTaTTIO We OOHWM BMAOM afMiHICTPATMBHOIO CTAMHEHHA — aAMiHICTpaTUBHUI
apewT Ha cTpok Big 7 oo 15 gi6. AgMiHicTpaTtMBHMI apewwT HeobxigHO AodaTtn Ao
CUCTEMU afMiHICTPaTUBHUX CTArHEHb, TOMY, LIO Ha BiAMiHY Bif wTpadis BiH 6yae
BigirpaBaTM 3HayHO Oinblly NpeBeHTUBHY ponb Yy 3anobiraHHi BkasaHWX
nopyleHs. B Takomy BMnagky, Ha Hally OyMKY, KifnbKiCTb MpaBoONoOpyLUEHb B AaHin
ranysi 6yge CyTTeEBO 3HUXKEHA.

Y nigcymMKy MOXHa 3a3HauuMTh, WO CYTTEBE MOCUIEHHSA BiAMOBIAANbHOCTI
NpaBoMOpYLWHKKIB  3abe3neunno cTabinbHy AMHaMiKy 3MEHLUEHHSI  KiNbKOCTi
BUNaAKiB KepyBaHHA TpaHCMoOpTHMMM 3acobamu y CTaHi  ankororbHOoro,
HapKOTUYHOIO YM iHLIOrO CM'AHIHHA Ta 3MEHLUMIO KiNbKIiCTb NOCTpaXganux 3a ixX
Hacnigkom.

OpHak, 3MEHLUEHHs1 NoAidbHUX BMNAOKiB 3HAYHOK MipPOK 3aNeXuTb He CTINbKu
Bij CYBOpPOCTi TOr0 YW iHWOrO0 aAMiHICTPaTUBHOIO CTAFHEHHS, CKifbKWA Big
3abe3neyeHHsT  HEBIABOPOTHOCTI  agMiHiCTpaTUBHOI  BignoBiganbHOCTI  Ta
3aCTOCYBaHHSA CMiBMIPHUX CTArHEHb 3a BYMHEHHS BiAMOBIAHUX agMiHICTPATUBHUX
npaBonopyLUeHb, Lo noTpebye noaanbsLoro NpaBoBOro perynoBaHHs.
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OCOBJIMBOCTI KPUMIHAIBHOI BIANOBIQAIILHOCTI
HEMNOBHOMNITHIX Y HIMEY4YUXHI

OoHeub JTlo60oB BnagucnaeiBHa

HaykoBwuii KepiBHUK: KaHg. 0. Hayk YepHag4yk O.B.
CymMcbkuli OepxasHull yHisepcumem

Ykpaina

Y HaykoBin nitepaTypi iCHye Aymka, WO Hanbinblw edekTMBHe Ta rymaHHe
3aKOHOAABCTBO LOAO HEMOBHOMITHIX MNPaBoOMOpYyLWHUKIB Yy HimewyuuHi. Kpim
KpUMiHaneHOro kogekcy HiMevyHW, NUTaHHS KpUMiHanbHOI BiANOBIAANBHOCTI
nigniTkis  peryniototecss  3akoHom  «[Mpo  npasocyaas Ans  HEMOBHOMITHIX».
BignosigHo o naparpady 5 a63auy 1 Ta 2 uporo 3akoHy A0 HEMOBHOMITHIX
MOXYTb 3aCTOCOBYBaTUCS HaCTYMHI CaHKLii: BUXOBHI 3axoau, BUNpPaBHi 3axoan Ta
3axogM nokapaHHsa [ANnd  HEMoBHOMITHIX. Y KpuMMiHanNbHOMYy 3aKOHOOABCTBI
HimeyunHn 3HayHa yBara npuaINAeTbCs 3axodaM KpUMiHanbHO-NPaBOBOro
Xapaktepy, He NoB’sa3aHuM i3 No3baBneHHsIM Boni. Taki 3axo4m 30BHiI CXOXi Ha Taki
BMAMN KPUMiHAMNbHMX NokapaHb (3a KpMMiHanbHUM KOOEKCOM YKpaiHu), SK apeLuT,
BUNpaBHi poboTu, Towwo. Ane HiMeLbKkUM 3aKOHOAABLIEM BOHU BifHECEHi A0 rpynu
BUXOBHMX 3ax0fiB i MpuMycoBux 3acobis. AKLLO XxapakTepudyBaTu BUXOBHI 3axX04u
i NnpMmycoBi 3acobu Kpi3b NpU3My BiTYM3HSIHOrO 3aKOHOAABCTBA, TO Chi 3pobuTn
BWCHOBOK MpPO Te, WO 3a3HayeHi BMAW 3axoniB € koMOiHauieto okpemux BuaiB
nokapaHb 3 anbTepHaTUBHWMMK MOKapaHHIO MPUMYCOBUMK 3ax04aMu BUXOBHOMO
xapakrtepy [1, c. 255].

BignosigHo po naparpadpy 5 a63. 2 3akoHy «[lpo npasocygas Aans
HEMOBHOMITHIX» MPWMYCOBI 3axoAM | MOKapaHHSA MPU3HAYyalTbCA TiMbKM  AK
anbTepHaTMBa BMXOBHMM 3axogaM, TOOTO KOnMM BOHM € HepocTaTtHi. [lpwu
NPU3HaYeHHi BUXOBHUX 3aX0AiB KPUTEPIEM BUCTYMNAE He TSXKKICTb 3MOYMHY, (SK Le
3a3Ha4YeHo Yy KpMMiHanbHOMY Kofekci YkpaiHu), a notpeba y BUXOBaHHI nignitka.
OcobnuBicTio kpuMiHanbLHOro npaea HimeuunHu € Te, Wo nopsag i3 KpumiHanbHUM
kogekcoMm Big 15.05.1871p. B pepakuii Big 02.10.2009p. (Strafgesetzbuch- pani
StGB) y akocTi Axepena npasa AitoTb 6e3ni4 3aKoHiIB.

BignosigHo go 3akoHy «[lpo cya y cnpaBax HEMOBHOSMITHIX», HEMOBHOMITHi
nogineHi 3a cyb’eKTHMM CKMagoM Ha Tpu BIKOBi kaTeropii. BuaHavanbHum
YMHHMKOM MpW PO3rMsAAi CnpaB Mpo 3M0YMHU HEMOBHOMITHIX € came BikoBa
cneundika cyb’ekTiB lOBeHanbHOro npaea, fka i nepegbavae Aid NpuHUMNY
iHOuBigyanisauii, Ha SKOMY TI'pYHTYIOTbCA BCi NpPaBOBi MPUMMCK MOYMHAaKYKN 3
BUPILIEHHS NWUTaHHA NpO  KpuMMiHanbHy BiANOBiAAnNbHICTL | 3akKiHYylO4UM
oco6nMBMMY NpaBunammn Cy04MHCTBA | BAHECEHHS BUPOKY [2, ¢. 112].

[lo umx kaTeropin Hanexartb 0coou:

Big 14 po 16 pokis; — Big 16 go 18 pokis; — Big 18 oo 21 poky (§ 1 JGG). MepLui
[OBi KkaTeropii yTBOPKWTb rpyny pAiter (HEMOBHOMITHIX), @ OCTaHHA KaTeropis
OXONMJIIOE rPyny MOMNOAMX JOPOCHMX (MONOAb Yy BIACHOMY PO3YMiHHi CrioBa).

E.B. MenbHukoBa cnpaBegniMBO 3a3Hayae TaKy XapakTepHy O3Haky
IOBEHANbHOI tOCTUUIi sK i couianbHa HaMOBHIOBAHICTb, L0, B CBOK 4epry,
3HaxoouTb MNpPOsIBY B BUKOPUCTaHHI B Cy4OBOMY MNPOLECI  HEHPUAUYHUX
crneuianbHUX 3HaHb, «B akUEeHTi Ha BWBYEHHI couUianbHUX YMOB XUTTS
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HEMOBHOMITHLOrO, L0 MOCTaE Neped CyA0M, COLiaribHOMCUXOMOriYHNX O3HaK MOro
ocobuctocrTi» [3, c. 62-63].

lMpuMycoBi 3axoQu BWXOBHOrO BMMAMBY MOAINAKTLCA Ha BKa3iBKM  MNpoO
nepeBuXOBaHHA, WO nepeabavaroTb npunuck i 3abOpoHM, WO CTOCYHTbCA
npoBedeHHS Yacy HEMOBHOMITHLOrO, a TaKOX BUKOPUCTAHHA CHPUSIHHA Yy
BMXOBaHHI, ke BUpaxaeTbCcs B 3000B'A3aHHI NOrog)xyBaTu 3ax04u NO BUPILLEHHIO
couianbHUX CTOPIH XWUTTS NianiTka.

3axogamuy BUNPaBHOIO BMNIUBY €:

1. nonepemKeHHs;

2. noknagaHHsa ob60oB'A3KiIB;

3. apewT ansa HEMOBHOSMITHIX.

Cynast kapae 3Mo4YMH BUNPaBHMMU 3axX04amMu, SKLLIO 3aCTOCYBaHHS MOKapaHHS
ONS HEMOBHOMITHIX HEAOLNBHO, OfHAK HEOOXiAHO, WO6 HENMOBHONMITHIN YCBIAOMUB,
o 3060B’A3aHUI BignoBiaaTK 3a cBoi Aii. BunpaeHi 3axoam He TArHyTb NpaBoBMX
HacnigKkiB MoKapaHHs.

BunpasHi (gucumnniHapHi) 3axoay ANs HEMOBHOMITHIX MatoTb BinbLl CyBOpUIA
XapakTep Y MopiBHSHHI 3 BMXoBHUMU. Lli 3axoawm, y cBowo 4vepry (BignosigHo 8o §
13 JGG), noginsioTbcA Ha 3axo4u MpEBEHLii NpaBonopyllieHb, 3060B’A3ytoui
3axodu Ta 3axoAu 3aTpuUMaHHeA (OOMaLUHIA apeluT). 3acTocyBaHHsi LMX 3axoiB
3anexuTb Big TSXKKOCTI BUMHEHOrO AisHHS, MOro Hacnigkis ons notepninoro Ta
cycninbctBa. OBpaHHs CyIOM OHOrO 3 yKa3aHuX 3axofiB Mae Ha MeTi nokasaTu
0cobi, Aka BYMHWMMA MPABOMOPYLUEHHS, WO BYMHEHE HEK AiFHHA € CYCMiNbHO
LKIONMBUM, 3aCyOXXyeTbCA CYCNiNbCTBOM, i B Takui cnocib 3anobirt BYMHEHHIO
cycninbHO Hebe3neyHux fisHe y ManbyTHeoMYy [4, c. 204].

Mpy ubOMY BuMNpaBHi 3axoAM BMXOBHOIrO BMMMBY MOXYTb MOEAHYBATUCH 3
BUNpaBHUMK 3axofamu. onepemkeHHs Mae NEepeKOHNMBO MPOAEMOHCTPYBaTU
HEenoBHOMITHLOMY HEMNPaBOMIPHICTb MOro AisHHSA. [py LbOMY 4O HEMOBHOMITHLOrO
He MOXHa npea'ssBNsiTU HecyMmipHi BuMmoru ( naparpad 14 Jugendgerichtsgesetz).

Cynasi Bnpasi NoKnacTu Ha HEMOBHOIMITHEOrO 060B’A30K :

1. YCyHYTV 3anogisiHy Koy, HacKinbky Le BNOro cunax;

2. ocobucTo BnbaumTnCs nepea noTepninvm;

3. BMKOHaTUN NeBHy poboTy;

4. cnnaTWTU TPOLUOBUIA BHECOK Ha KOPUCTb ByAb-AKOro CycmninibHO-KOPUCHOTO
3aknagy.

Cynast noBuHeH obpaTu B SIKOCTi 3axO4y BUMpaBHOro BMMUBY CMnaTy BHECKY
Ha KOpUCTb CyCniNbHO-KOPUCHOTO 3aknagy Tinbkv ToAi, Konu:

1. HEMOBHOMITHI BYMHMB Mano3Ha4yHUN NPOCTYMOK i MOXHa MPUNyCTUTK, LLO
BiH CNNaTUTb Lie BHECOK 3 KOLTIB, AKMMW BiH Mae NpaBo po3nopsmpkaTucd, abo

2. HEenoBHOMITHIW nNoBWHEH OyTn nosbaBneHwun TOro npubyTKy, AKMA BiH
OTPUMaB Bif 3M04MHY ab0 32 BUMHEHHS 3MOYNHY.

HenosHoniTHI no3taBnsawTbecss cBob6oAM B TOMY BMMAAKy, SKLWO BHACMIOOK
WKIONMBUX CXUNBbHOCTEN NigniTka, WO NPOSIBUNNCA B AisiHHI, 3aX04M BMXOBHOMO
xapaktepy abo 3acobu Harnsgy HepocTtaTHi Ans  nepeBuxoBaHHs  abo
no36aBneHHs Bosi HeOOXiAHO BHACMIAOK TSXKKOCTI NPOBUHW.

MokapaHHa aBnse coboi no3baBneHHs  BOSli  HEMOBHOMITHLOrO i
3aCTOCOBYETbCSI B TUX BMMAgKax, KoM 3  ypaxyBaHHAM  CXUJIbHOCTI
HEMOBHOMITHLOrO A0 CKOEHHSI 3IOYMHIB | TSDKKOCTI MOrO MPOBWHM B CKOEHHI
3MOYMHY € nigCcTaByM BBaXKaTW, WO 3aCTOCYBaHHS MO BiOHOLUEHHIO [0 HbOrO
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NMPMMYCOBMX 3axOAiB BWXOBHOrO BMMBY | BUMPaBHWX 3axOfiB BUSBUTLCH
HeJoCTaTHIM Ansi 3abe3neyveHHst Linen KpMiHanbHOro NokapaHHs.

Mig nokapaHHSAM HENOBHONMITHLOrO Y HiMeLbKi AOKTPUHI PO3YMIETLCSA i30NALis
ocobw Bifg cycninbCTBa Ta MOMILLEHHS ii y BUNpaBHY yCTaHOBY AN HEMOBHOMITHIX
(§ 17 JGG). Lle nokapaHHa BUCTYyNae €AUHUM PI3HOBMAOM  KIACWYHOrO
KPUMIHANLHOTO MoKapaHHa. Moro 3acTocyBaHHA LOAO HEMOBHOMITHLOMO €
KOHCTaTaLi€ po3BUTKY B OCOOU 3MOYMHHUX CXMITbHOCTEN Ta BUCTYNae HanubinbLu
CYBOpUM TSArapem npoBuHu [5].

Cynns npus3Hadae nokapaHHs, SKWO BHACMAOK LUKIANMBUX CXUIbHOCTEWN
HEMOBHOMITHLOrO, SKi BUSBWMAMCL MiJ Yac CKOEHHSA 3M0YMHY, BUXOBHI Ta
JicumnniHapHi 3axoau NpeacTaBnNAlTbLCA HeJocTaTHIMKM abo Toro BUMarae CTyniHb
BUHW.

MokapaHHA Anst HEMOBHOMITHIX MPU3HAYaETLCS HAa CTPOK HE MEHLUEe LUecTu
MicauiB i He Ginblie NM’'SATK POKiB. AKWO BYMHEHE AISHHA € 3M0YMHOM, 3a SKUMN
3rigHO 3 3aranbHUMK NpaBunaMum Moxe OyTM NpuU3HaAYeHO NMOKapaHHs y BUMAgi
nosbasneHHsa Bomi BiNbLU HiXX HA AECATb POKiB, TO MOKapaHHA ANS HEMOBHOMITHIX
Nnpu3Ha4yaeTbCa Ha CTOK He Ginblie gecsatn pokiB. Mexi nokapaHb 3aranbHOro
KpMMiHanbHOro npaea He 3aCTOCOBYHTHLCS.

TepMiH nokapaHHA ANsi HEMOBHOSMITHIX chig BM3HA4yaTW TakMM YMHOM, LWOO
6yno moxnveuM BUxoBHUIA BNnuB ( naparpad 18 Jugendgerichtsgesetz).

MoantuBHuMn Oynm 6 3ano3uuveHHs i3 cygoBoi cucteMu HiMeyuuHu 3miHn
CNPsSIMOBaHOCTI  AiANbHOCTI  3aXUCHMKa HEMOBHOMITHLOrO, ska cTaBuna 6 y
npioputeT BMXOBHY OYHKLiO N BUOIp Hanbinblu BigNOBIAHOrO 3axoAy BNAVBY Ha
npaeonopywHuka. Llem poceig cnpusiB GM  MOCUMMEHHIO BUXOBHOI  QOYHKLT
IOBEHANbHOMO Cy40YMHCTBA 3arasniom.

OTXKe, NOPIBHSHO 3 YKpAiHCbKMM 3aKOHOAaBCTBOM 3 MNWUTaHb MOKapaHHS
HENoOBHOMITHIX, HiMeubke Oinbw wupwe. [puginserbca Benuka yeBara [Jo
HENOBHONMITHIX, BEMWKWIA Nepenik CaHKUi (3axofiB), Sk anbTepHaTVBa NoKapaHHLo,
toBeHanbHa cuctemMa OinbLU HanoBHEHa.
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OCOBJIMBOCTI MOPAAKY BHECEHHA 3MIH O KOHCTUTYLII B
YKPAIHI TA 3A KOPOOHOM

MiwmHcbka MapuHa PomaHiBHa

HaykoBuI KepiBHUK: KaHA. nef. Hayk, AoueHT BaBpuHuyk M.T1.
XmernbHuUubKul HauioHanbHul yHisepcumem

Ykpaina

MocTaHoBKa Ta akTyanbHiCTb Npo6neMu. KOHCTUTYLISE € OCHOBHMM 3aKOHOM
OepxaBu, SKUM  BU3HA4Yae AepXaBHUW  YCTPiN, NOpsAoK i NpUHUMNK
PYHKUIOHYBaHHS MNpPeACTaBHULbLKMX, BMKOHABYMX Ta CyAOBUX OpraHiB Bnagw,
Bnbop4uy cuctemy, npaBa N OOOB'A3KM AepxaBu, CycninbCTBa Ta rpoMagsH. Y
pi3HUX epxXaBax CBITY iCHYIOTb pi3Hi cnocobu BHECEHHsT 3MiH o KoHcTuTyii. Big
cnocoby, B SKUWA 3AINCHIOETbCA BHECeHHs 3MiH ao KoHcTtuTyuii 3anexuTb
edeKTMBHICTb MaibyTHLOIrO (PyHKLIIOHYBaHHSA OpraHiB Bnagu Ta XWTTS rpomMagsiH
aepxasu.

AHani3z HaykoBuUx pocnigxeHb. BukopuctaHi JocnigXeHHa MakTb Ha MeTi
HaykoBWUW aHania CyTHOCTI, 3MiCTy, MeTW, MPUHUMNIB Ta iHCTUTYLiOHanbHOI
CUCTEMM KOHCTMTYLIOHaNiaMy, a TakoX WNOro (yHKLIOHanNbHOrO MexaHi3my B
Cy4aCHMX ymOBax CTOCOBHO YKpaiHCbkMx peanin. ABTOpPW AOCHIMKEHb
3BepTaloTbCs OO0 eBOnuii Ta peanih cy4yacHOro CBITOBOrO Ta YKpaiHCLKOro
KOHCTUTYUiOHaniamy. Y HaykoBux poboTax po3rnsHyTO hOpMyBaHHS Cy4acHOro
YKpaiHCbKOrO  KOHCTUTYLiOHanNi3My, 3axiqHOEBPOMNEWCHKUA Ta amMepUKaHCbKUA
JocBig KOHCTUTYLLiOHani3my. Bino6paxeHo npsimy 3anexHicTb MiXK
KOHCTUTYLNHMMM ifesMK, NPUHUMNAMKU | TEOPIAMW, KOHCTUTYLINHMM MNpaBoM W
KOHCTUTYLiIAHUM 3aKOHOOABCTBOM, a TaKOX KOHCTUTYUIMHMMK peanismMyu Ta
KOHCTUTYLiNHOIO  AivicHicTio. B gocmigkeHsx  BpaxoBaHO  cneumdiky
KOHCTUTYLINHOrO  3aKOHOAABCTBA OKPEMWX KpaiH, BUCBITNIEHO | PO3KPUTO
ocobnueocTi opmMyBaHHS KOHCTUTYLIT B pi3HUX KpaiHax.

HepoctaTHbO BMBYeHi acnekTn npo6nemu. NopiBHsANbHA XapakTepucTuka
nopsaky BHECEeHHs 3MiH 0 KoHCTUTYUIT y pisHMX KpaiHax CBiTy, TEOPeTUYHi Ta
NPaKTUYHi acnekT! BHECEHHS 3MiH A0 KOHCTUTYUIi y CBITOBIN NpakTuui, 3Ha4YeHHs
cnocoby BHeceHHst 3miH o KoHctuTyuii gna gepxaBu Ta 1 rpoMagsH,
0cobnmMBOCTI NOpsaKy BHeCEeHHS 3MiH Ao KoHCTuTyuii YkpaiHu.

MeTta crartTi. PO3rnsHyTM NUTaHHA MpPO BHECEeHHs 3MiH 0o KoHctutyuii 3
no3uuii  pisHux cnocobiB, npoaHanidyBaTu MpaKkTUKy, ska pgie B YkpaiHi Ta
3apy0bikHUX OepKaBax.

Buknap ocHoBHoro Mmartepiany. CgiToBa npakTMka KOHCTUTYLiOHaniamy
BMpobuna pisHi opmun BHECEHHST 3MiH A0 KoHcTuTyLii, siki iCTOTHO Bigpi3HAOTbLCS
Bi NPUIAHATTS 3BUYAHUX 3akoHoAdaBuMx akTiB. HeobxigHicTb y pospobui i
NPUAHATTI 3MiH 40 KOHCTUTYUIT BUHMKAE NpU eBONIOLINHNX 3MiHaxX y CycninbHOMY
XWTTI, SKi BMMaralTb npuBeOEeHHA i Yy BIAMNOBIQHICTE iICHYHOUMM peanisam
CYCMiNbHOro i NPaBOBOro XNUTTS.

3MiHnm 0o KoHCTUTyUii 34ifcHIoTLCS Y POpMi HOPMAaTMBHO-MPAaBOBOTrO akTy,
AkMn mae cuny KoHCTMTyuii 1 3a3BuMYal Mae HasBWU: KOHCTWUTYLIMHWIA 3aKOH,
nonpaska ToLO.

Micnst HabpaHHA 3a3Ha4YeHNM aKTOM PUANYHOT CUMKU BiH IHTEIPYETLCS Y TEKCT
OCHOBHOrO 3aKOHY | TUM CaMuUM BTpayae perynsaTuBHy CaMOCTINHICTb. SK BUHATOK,
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nonpaskn go KoHctutyuii CLUA He BXOAATb A0 KOHCTUTYLIMHOIO TEKCTY, a € AOoro
[OMOBHEHHAM.

Poa3pisHatoTb Taki cnocodbu amiHn KoHcTuTyLin:

1. XopcrTki (BigHOCATLCS Taki KOHCTUTYLIT, NOPSAOK 3MiHU SKUX YCKNagHEHUA y
MOPIBHAHHI 3 NOPAAKOM MPUWHATTA | 3MiHWM 3BMYaMHMX 3akoHiB. Lle Buctynae B
SAKOCTi  BanmBoro crnocoby 3abesneyeHHs CTabiNbHOCTI  KOHCTUTYLINHUX
nonoxeHb. B 3anexHOCTi BiA4 KOHKPETHWMX CnocobiB 3MiHW OCHOBHWX 3aKOHIB
BapiloETLCA PiBEHb X XXOPCTKOCTI).

HannowwupeHiwmmmn cnocobamu, WO YCKNagHWTb Npoueaypy BHECEHHS
KOHCTUTYLIMHUX MOMPaBOK, €: X NPUAHATTS KBanidikoBaHoW OGinbLuicTio ronocis
(2/3, 3/5, 3/4; (PPH, [MopTyranis); BCTAHOBMNEHHS MOBTOPHOIO rOMIOCYBaHHA —
nogginHoro BoTymy (Ipeuis, JlutBa, HopBeria); nepeBubopu napnameHTy
crneuianbHO  ANg  yxBaneHHs KOHCTUTYUil, HOBUM CKNagom naprameHTy
(MrokcemBypr, HinepnaHaw); 3aTBepOXeHHst NonpaBok Ha pedepeHaymi (AnoHis,
TapxukmcTtaH); paTtudikauii nompasBoK 3akOHOA4ABYMMM oOpraHamu CcyG’ekTiB
depnepauii (CLUA) [3].

2. THyuyki (KoHCTUTYUiT, NOPSAOK 3MiHM SKMX He BIAPI3HAETBCA Big npouecy
NpuURHATTA  abo  3MiHM  3BMYaliHMX  3akoHiB (CnonyyeHoro  KoponiBcTBa
BenukobputaHii Ta MiBHiYHOI Ipnanaii, a Takox Hosin 3enaHgii).

XKopcTki KoHcTuTyUil MOXXHa noginnti Ha ABa pi3HOBMAM: @) BriacHe XOpPCTKi,
00 SKMX HanexaTb KoHCTUTYyUIl, KOTpi 3MiHIOITLCA NapnaMeHTOM O4HOro M Toro
CaMOro CKnuKaHHa kBanidikoBaHoto OinbwicTio B namati abo nanatax Ta
KoHcTuTyUii, WO 3MiHIOIOTLCS MOBTOPHMM rofoOCYyBaHHSAM Yepes NEBHUIN CTPOK, ane
napnaMmeHTOM TOro CamMoro CKIMKaHHS.

IcHye Tak 3BaHWM "MOABIVHUIA BOTYM i3 MpoHeceHHAM yepe3 Bubopu". 3mict
LbOro AOCUTb MOLUMPEHOrO Y CBITOBIN KOHCTUTYLINHIN NpakTuui iIHCTUTYTY nonsrae
B TOMy, WO 3a BHECEHHst 3MiH 00 OcHoBHOro 3aKkoHy ronocye OAWH cknajg
naprnaMmeHTy, a ocTaTo4He pileHHsA nNpo 3MiHy KOHCTUTYLIi y 3anponoHoBaHoOMY
BUIMSAAI yXBanoe BXe NapnamMeHT HOBOIO CKITUKaHHS;

6) ocobnmeo xopcTki — ue KoHCTUTYUji, 3MiHW A0 AKX 3aTBEPAXYIOTbCA Ha
pedepeHaymi, MapramMeHTOM HaCTYMHOrO CKMMKaHHSA, opraHamu cy6'ekTiB
heaepadii abo WNaxom 3acToCyBaHHS iHLWMX Npoueayp, LWo paTtudikyroTb 3MiHK.

Ha nopspok 3wmiHM  KoHcTuTyuii  gocuTb 4acto BnnmeBae  opma
TepuTopianbHOro YCTPOK AEepXaBMu, OCKINbkM y (efepaTMBHUX AepKaBax Len
nopsiaok HabaraTo cKnagHilLwiA, HiXX B YHiTapHuMx, 60 y ubomy npoueci 6epyTb
yyacTb cyb'ektn doegepadii abo opraHu, Lo BUpaxarTb iHTEpecH Lx cyb'eKTiB.

Ak npaBuno, 3MiHM 4o KOHCTUTYUIT 34iNCHIOITLCA 3a PilLeHHAM napnameHTy.
MpaBo iHiUiloBaTK B MapnaMeHTi po3rnag NpoekTiB 3MiH A0 KOHCTUTYLiT HanexuTb
BiAMOBIAHIV YaCTUHI AenyTaTCbKOro Kopnycy, rnasi AepXXaBu, a B OKPEMUX KpaiHax
— ypsigy, KOHCTUTYUinHOMY cyay (MBaTemana, EkBagop, YkpaiHa) un BepxoBHomy
cyny (Manama, ExkBagop). Y geskux cdenepatmeHux aepxasax (bpasunis, Pocis,
Edpionis) ue npaBo HagaHo cyG’ektam denepadii. Ane iCHylOTb i BUHATKU.
Hanpwvknag, y CLA nonpaeky go KoHcTuTyuii Moxe BHecTu oguH genytat abo
rpyna BubopuiB y nopsaky HapogHoi iHiuiatnem (Biga 3 oo 20 BigcoTkiB BUGopLiB,
siki Bpanu yyacTb B 0CTaHHix Bubopax rybepHaTopa wraTy).

Y GinblwocTi KoHcTuTyLih He icHytoTb obMexeHb Wwoao ix nepernsay, npote B
Benvrii, Mpeuii, ITanii, HimewunHi, MopTyranii, Ykpaini, PpaHuii BOHY €.

HesanexHo Big cnocoby BHeceHHs 3miH Ao  KoHctuTyuii, BignosigHi



5 rpyaHsa 2018 pik e IBaHo-®paHkiBCebK, YkpaiHa e 53

HOPMaTUBHO-NPAaBOBI akTN 3a3BMYaln MignNucye i ONPUIIOAHIOE rnaBa gepxasun. Y
Jesakux kpaiHax, 3okpema y bonrapii, Lo gyHKLi0 BUKOHYE Criikep napnameHTy, y
MakepoHii, Cepbii, CrioseHii, Xopsarii, YopHoropii — "nporonowye" napnamexT, a
y Bonigii, JominikaHcekin Pecnybniui, EkBagopi — yctaHoBui 36opu.

B ocHoBHux 3akoHax IHgii, Itanii, CLWIA, ®paHuii, AnoHii nepenbaveHa
MOXITMBICTb 3aCTOCYBaHHsI MOABINHOI NpoLeaypu BHECEHHS 3MiH Ao KoHcTuTyuil

[2].

Mpouenypa BHeCeHHs 3MiH A0 KoHcTuTyuii YkpaiHu perynoetscs posAinom
XIII KoHcTuTyuii «BHeceHHs 3MiH 4o KoHCTUTyUii YKpaiHU» i BKMOYae Taki OCHOBHI
MONOXEHHS:

1. He Moxe OyTv NpUIAHATO pilleHHs Npo 3MiHy KoHCTUTyUIl, saKwo aaHi 3MiHu
nikBigoBylOTb abo oOmMexyTb npaBa i cBoboan rpomMagsH abo SKWO BOHU
crnpsAMoOBaHi Ha nikeigauilo He3anexHocTi YKpaiHM uYuM  NOpyLlIeHHs 1T
TepuTOpianbHOI LiNiCHOCTI.

2. KoHctutyuis He ™oxe 6yTn 3miHeHa B YyMOBax BOEHHOro abo
HaA3BUYANHOrO CTaHy.

3. HanBaxnuBiwi KOHCTUTYLiNHI iHCTUTYTU (OCHOBM KOHCTWUTYLIMHOrO naay,
OCHOBWM BMOOpPYOi cucTeMu, Npoueaypa BHeCeHHS1 3MiH Ao KoHctuTyuii), ki
pernameHTyoTbCst  posginoMm | «3aranbHi 3acagu», posginom Il «Bubopw.
Pedepengymmu», posginom Xl «BHeceHHs 3MiH Oo KoHcTutyuii YkpaiHu»)
MOXYTb OyTW 3MiHEHI NWLIE B TAKOMY NOPSAAKY:

— MPOEKT BHECEHHS 3MiH A0 UMX po3Adinis BHocuTb lMpe3naeHT abo He mMeHLwe
2/3 HapoaHux genyTaTiB Big KOHCTUTYLiMHOrO cknagy BepxoBHoi Paaun (to6to 300
HapOAHUX aenyTariB);

— 3a NpOeKT MOBMWHHI MporonocyBaT He MeHwe 2/3 Bif KOHCTUTYLIAHOrO
cknagy BepxosHoi Pagu;

— [aHe pilleHHs noBUHHO OyTM nigTBepmxeHe Ha BceykpaiHcbkomy
pedepeHaymMi.

4. IHWi po3ginu KoHcTUTyuii MOXyTb BYTV 3MiHEHI B TakoMy NOpsiaKY:

— 3aKOHOMPOEKT NPO BHECEHHA 3MiH NodaeTbcs A0 BepxoBHOi Paan He MeHL
sk 1/3 HapoaHWX genyTaTiB Bif KOHCTUTYLiAHOrO cknagy BepxosHoi Paau;

— 3aKOHOMPOEKT MOoBMHEH OyTn nonepegHbO OOroBOPEeHWN i CxBaneHwun
OinbLiCTIO Big KOHCTUTYUINHOrO cknagy BepxoBHoi Pagw, wo He BuKNo4vae
MOXIMBOCTi BHECEHHS B NOAanbLUOMY 3MiH i JONOBHEHb 40 3aKOHOMPOEKTY;

— CXBaneHun NpocTor GiNbLUICTIO 3aKOHOMPOEKT MOXe BYyTV NPUAHATUIA TiNbKK
Ha HaCTYMHIW Yeproein cecii napnameHTy, NP1 YMOBI, O 3a HbOrO NPOronocyTb
He MeHLe 2/3 Big KOHCTUTYUiNHOro cknaay BepxosHoi Pagu.

5. MNoBTOpHWIN PO3rns 3aKOHOMPOEKTY NP0 BHECEHHS 3MiH 40 KoHCTuTyLil, Wwo
posrnsgascs BepxosHoto Papoto i GyB BioxuneHuin, Moxe Biabytucsa nuiie 4yepes
PiK 3 AHA NPUNHATTA PilLEHHS LWOAO HLOrO.

6. BepxoBHa Papa He Moxe [ABiYi 3MiHIOBAaTU OAHI N Ti X MOJNOXEHHS
KoHCTUTYUIT NpOTAroM CTPOKY CBOIX NOBHOBaXEHb.

7. KOHCTUTYUiHWA cyn pobuTb BUCHOBKM MPO KOHCTUTYLiMHICTL Byab-sikoro
3aKOHOMPOEKTY MNpO BHECeHHs 3MiH Ao KoHctutyuii nepea TuMm, $K Uen
3aKOHOMNPOEKT po3rnsaaeTbes BepxosHoto Pagoto.

B YkpaiHi >xopCTKMIN xapakTep BHECEHHsI 3MiH A0 KOHCTUTYyUii nonsirae we n B
ocobnmeomy Koni cy@’exkTiB nMpaBa 3akOHOAABYOI iHILATMBU LWOAO TaKMX 3MiH.
3rigHo 3i cT. 154 OcHoBHOro 3akoHy YKpaiHy 3aKOHOMPOEKT MPO BHECEHHS 3MiH 40
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KoHnctutyuii  Ykpainm moxe OyTtv nopavun p[o BepxoBHwoi Pagu  Ykpainu
MpeanaeHToM YkpaiHn abo He MeHL SiK TPETUHOI HapoAHUX AenyTaTiB YkpaiHu
BiZ KOHCTUTYUiNHOrO cknagy BepxosHoi Pagu Ykpainu, a wopgo po3sainis 1, I, Xl
KoHnctutyuii  YkpaiHn, To cyb’ekTamum npaBa 3akOHOAABYOI iHiLiaTMBU LWOOO
BHECEHHSA 3MiH MOXyTb OyTu Mpe3naeHT YkpaiHu Ta He MeHL SK ABi TPETUHM BiA
KOHCTUTYLiNHOro cknagy BepxosHoi Pagn Ykpainm (cT. 156 KoHCTuTyuii Ykpainu).

3aKoHOMPOEKT NPO BHECEHHS 3MiH A0 KoHcTuTyuii YkpaiHu posrnspaeTtscs
BepxoBHoto Papoto YkpaiHu 3a HasBHOCTI BWCHOBKY KoHcTuTyuinHoro Cyay
YkpaiHn wono BiAMOBIAHOCTI  3aKOHOMPOekTy BuMmoram ctaten 157 i 158
Konctutyuii Ykpainm (cT. 159 KoHcTuTyuii Ykpainn).

LLlopo nopagky BHeCeHHs 3MiH Ao KOHCTUTYLiT YKpaiHu, TO BiH € CaMOCTINHO
napnaMmeHTCbKOIO NPoLeaypolo, O BUKOYMAE MOXIMBICTL 3aCTOCYBaHHA MNpu
po3rnaai 3akOHOMPOEKTIB NPO BHECEHHA 3MiH A0 KoHcTuTyuil YkpaiHu iHWwunx
KOHCTUTYLNHMX MOMOXeHb, OKpiM nepeabadveHux y posgini Xl KoHctutyuii
YkpaiHu.

3akoH YkpaiHm npo BHeceHHA 3MiH A0 KoHcTuTyuii YkpaiHm 3a cBoOe€t
NPMPOAOI0 HE € 3BMYAHUM 3aKOHOM, SKUI npunmaeTbca BepxosHoio Papoto y
nopsiaky, nepeabaveHomy n. 3 4. 1 ct. 85 KoHctutyuii Ykpainu. Y 3apybikHux
KpaiHax Taki 3akoHu y OinbLIOCTi BMNAAKIB Ha3WBalTb KOHCTUTYUiHUMKU abo
OpraHiYyHMMM 3aKoHaMMU.

Ocob6nuBOCTSIMM  3aKOHY MpPO  BHECeHHA 3MiH go KoHctutyuii  YkpaiHu
MOPIBHSHO 3i 3BMYAHMM 3aKOHOM € Te, LUO:

1) nicna NpURHATTA LeWn 3akoH cTae cknagosot KoHcTuTyuii YkpaiHu i
HabyBae HanBULLOT OPUANYHOI CUNK;

2) KoHcTtuTyuieto YkpaiHn nepenbadeHo ocobnueuii NOPSAOK MOro NPUNHATTS:
ocobnuBuii cy6’ekT npasa iHiliaTMBM nepernsgy, HasBHICTb 3acTepexeHb LWoao
MOXITMBOCTI BHECEHHSI 3MiH, 30JIMCHEeHHs nonepeaHbOro  KOHCTUTYLINHOIro
KOHTPOO 3aKOHOMNPOEKTIB, HAAABHICTb creumdiyHol npoueaypy BHECEHHS 3MiH.

3rigHo 3i cT. 94 KoHctuTtyuil YKpaiHuM LWoAo BCiX 3aKOHIB, SKi NMpUMIAMaloTbes
BepxoBHoto Papoio Ykpainu, lMpesmaeHT YKpaiHu HagindeTbCa npaBoOM BeTO,
TOOGTO NpaBoOM NOBEPHYTM 3aKOHOMPOEKT, NPUNRHATU BepxoBHo Pagoto Ykpainu,
Ha MNOBTOPHWI pO3rNsA4 3i CBOIMW 3ayBaXXEHHsIMM CTOCOBHO HEBIOMOBIAHOCTI
Takoro 3akoHonpoekty KoHctuTyuii. 3a uuHHOW  KoHcTuTyuieio  YKpainm
MNpe3ngeHT YKkpaiHn HagingeTbCca NpaBoM BETO i LLOAO 3aKOHIB NP0 BHECEHHSA 3MiH
no KoHctutyuii Ykpainm [1].

BucHoBkW. BuzHauumo, WO CBiTOBa MpakTMKa KOHCTUTYLUioHaniamy Bupobuna
pi3Hi cnocobwu BHeceHHst 3MiH 00 KoHCTUTYUii, SIki ICTOTHO BIiApi3HAIOTLCSA Bifg
NPUIRHATTS 3BMYaNHUX 3aKoHoZaBuYMX akTiB. MpoBedeHM aHanis cBigyuTb, WO Yy
pi3HMX AepkaBax CBIiTy iCHYIOTb pi3Hi cnocobun BHeceHHS 3miH 0o KoHcTuTyuii. Ha
Halwy AyMKy, Bif crnocoby, B SIKMIA 3OiIMCHIOETLCA BHECEHHS 3MiH A0 KoHcTutyuil
3anexunTb eEeKTUBHICTE ManbyTHbOro OYHKLiOHYBaHHSA OpraHiB Bnagu Ta XuTTH
HacerneHHs AepXaBu.

Byno pocnigpxkeHo nopsgok BHeceHHs 3MiH go KoHctuTyuii Ykpainu. 3rigHo
npoBefeHoro OOCHiAXEHHs!, BiH € CaMOCTIHOIO MapriaMeHTCbKOK Mpoueaypoto,
WO BUKIIOYAE MOXIUBICTb 3aCTOCYBaHHS MpW pO3rnsadi 3aKOHOMPOEeKTiB Mpo
BHECEHHA 3MiH A0 KoHcTuTtyuii YKpaiHu iHWNX KOHCTUTYLINHMX MOMNOXEeHb, OKPiM
nepeabadeHmnx y po3agini Xl KoHctutyuii Ykpainum.

TakMM 4MHOM, cnocib BHeCEHHS 3MiH A0 KOHCTUTYUIT Mae Benuke 3HayeHHs,
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TOMY WO BiA HbOrO CYTTEBO 3anexuTb 3MicT OCHOBHOrO 3aKOHYy, PO3BUTOK
JepXXaBu Ta XUTTS Ntogen Toi YmM iHWOT AepkaBu, iX NpaBa Ta 3axmLLEHICTb.

Cnuncok BUKOPUCTaHUX Axepen:
1. KoHctutyuin Ykpainm N 254k/96-BP Big 28 uepBHa 1996 poky. URL:
http://zakon.rada.gov.ua/laws/show/254k/96-Bp (nata 3BepeHHsa 01.12.2018).
2. KpycsH A. P. CyvacHui koHcTuTyuioHanism. K., 2010. 251 c.
3. MiwmHa H.B., MixanboB B.O., CepegHsk T.K. KoHcTuTyuinHe npaBo
3apybixHux kpaiH, y 2 Tomax. 2014. 533 c.

MATAHHA KBANI®IKALIT AEAKNX NPUBINIEAOBAHUX
CKNnAAIB YMUCHOIO BBMBCTBA

Cucown BnagucnaBa BikTtopiBHa
HauioHanbHul ropuduyHuli yHisepcumem imeHi Sipocrasa Mydpozo
YKkpaiHa

Mpu pos3rnsaai  KpuMiHanbHWX ChpaB  [AOBOMi  CKNagHMM €  MUTaHHAM
PO3MEXYBaHHS YMUCHOrO BOMBCTBA, BYMHEHOrO B CTaHi CUMbHOrO AyLIEBHOro
XBWUMIOBAHHS, Ta aHamnoriYyHoro 3rouYvHy, BYMHEHOrO B YMOBax HeobxigHoi
000poHN. 3asHayeHi OisiHHs MatoTb Garato cninbHMX 03HaK. [Jo Toro X, JocuTb
YacTMMU € BUNagKyM ogHo4acHoro 36iry unx ABOX CTaHiIB.

[ns po3mexyBaHHS LMX OBOX 3MO4YMHIB HEOOXiAHO BpaxoByBaTW MOTMBALitO
cyb’ekta. Ha BigMiHy Big CTaHy CUNbHOrO OYLUEBHOIO XBWSIOBAHHsSi, MOTMB Mpwu
HeobXigHin 060pOHI XapaKkTepn3yeTbCA HaMIPOM 3axMCTUTU CBOI 3aKOHHi iHTepecu
abo iHTepecw iHWKNX OCIO LINSXOM 3anoAisiHHS LWKOAW HAanaaHWKy.

Buainsioum ctaH CUnbHOro AyLWeBHOro XBUMIOBAHHSA K O3HAKY, LLO MOM'SIKLLYE
BiQMNOBIAANbHICTL 3a YMWUCHWI 3MOYMH, 3aKOHOAAaBELUb BMXOOUTbH 3 MCUXIYHOTO
cTaHy ocobu, sikuii obmexye 3gaTHICTb ycBigommoBaTu CBOI Aii Ta KepyBaTtu
HAMK. BOMBCTBO B TakoMy CTaHi, XapakTepu3yeTbCH HayKOBLUSIMM MEHLUUM
CTyrneHeM cycninbHoi HebGe3neyHocTi. B gaHoMy Bunagky BU3HA4YHOW € panToBa
KOpoTKOYacHa Ta iHTEHCMBHA €MOLisl, BUKNMKaHa MPOTMNPAaBHOK MNOBELIHKOK
notepninoro. BoHa 3anMMae OOMiHyto4e MOMOXEHHs B CBIQOMOCTI IIOOVHW, B
pesynbTati 4oro Ccyb6'eKT BTpayae KOHTPONb Hag CBOIMM AiamMu  Ta  iX
ycBigomneHHsaM. CTyniHb AyLIEeBHOIO XBUITIOBAHHS Ta MOro BMNIMB HA MOXIMBICTb
YCBIOOMITEHHST 0CO0O0I CUTyauii BM3HAYAETbCS B KOXHI KOHKPETHIN cuTyauii
CyaoM iHOuBigyanbHoO.

MepeBULLEHHS MeX HeobXxiaHOT 06OPOHU TakoX CyNpPOBOOXKYETLCA CUMbHUMM
eMouis MM Ta XBUNIOBaHHSIM 0Cco6M, O 0BOPOHSETLCSH, OOHAK Lie XBUMIOBaHHS He
nepeLuKoa)Kae OCHOBHI MeTi - BiabuTn Hanag, 3axucTutu cebe Big nocsraHHs.

Y cy4acHin Teopii KpUMiHaANBHOrO npaBa [OCI € HEBUPILEHUM MUTAHHS
kBanidikauii yMUCHMX BOMBCTB B CTaHi CUMbHOIO AYLIEBHOrO XBWIKOBAaHHS Mpwu
OAHOYaCHOMY MepeBULLIEHI MeX HeObXigHOT 060POHN.

Bigpi3Hsal0TbCS 1 pilleHHs B CydoBi nMpakTuvui. 30kpema, B OAHUX Bunagkax
BUYMHEHHS YMUCHOro BOMBCTBA MpW NepeBULLLEHHI MeX HeobXigHOT 060poHM, konn
ocoba ofHovacHo nepebyBana B CTaHi CUMNbHOIO AyLWEBHOrO XBUITHOBAHHS, cyau


http://zakon.rada.gov.ua/laws/show/254к/96-вр

56 e Migcymkn po3suTky HaykoBoi aymku: 2018 e Tom 2

kBanidikytoTb 3a cT. 118 KpuminaneHoro Kogekcy Ykpainu (aani KK Ykpaium), a B
iHLUMX 3@ HasiBHOCTI 3a3HayeHnx obcTtaBuH - 3a cT.116 KK YkpaiHu.

BuHuKae nuTaHHs, SIK 3acTOCyBaTW 3aKOH y Takux cuTyauisx. Cnig 3BepHyTu
yBary Ha Ton ¢akT, Lo CTaH HeobXxiaHOT 06OPOHM SIK i CTaH CUMBbHOIO OYLIEBHOIO
XBUIMIOBAHHSA BUKMMKaHI NpoTUNpaBHMMK Aiamu 3 6oky notepninoro. Came Tomy
HaBeeHi CTaHU He MOXYTb BUKNIOYaTH oauH ogHoro [1].

BignosigHo go n. 10 lNoctaHosu MBC YkpaiHu Big 28.06.91 Ned «Cyanam
HeobxigHO MaTy Ha yBaasi, WO Aii ocib, aki BUMHUNKM BOMBCTBO abo 3anogisanu TSxXKi
TiNeCHi YLIKOOXXEHHS MpU MepeBULLEHHI MeX HeobxigHoi 06opoHu, i ogHoYacHO
nepebyBanu B CTaHi CUNIbHOTO AOYLIEBHOIrO XBWSIIOBAHHS!, WO PanTOBO BUMHUKIIO,
HanexuTtb kBanidikysaTu BignosigHo 3a ctattamu 97, 104 KK YkpaiHu, To6T0 3a
Oinbw M'skMM 3akoHOM, a He 3a cTtattamm 95, 103 KK Ykpainn» [2]. OgHak us
noctaHoBa BTpaTmna YnHHICcTb 26.04.2002. Hoea x nocTaHoBa Big 07.02.2003 He
BKMoyae B cebe NOSACHEHHs1 Sk came HeobxigHO kBanichikyBaTu BOMBCTBaA 3a
Takmx o6cTaBuH. 3 HaBedeHOro MOXHa 3pobWTU TakMn BMCHOBOK: NPaBwno
kBanidikauii BbuBCcTBa 3a BKa3aHux o6cCTaBuMH Oyno ynyweHo MMAeHyMOM i
KBanicpikysatm BYMHEHE CMid, KOPWUCTYOYUCb TakMuM CaMuM MNpPaBuIioM, SKe
Bka3aHe y MocTtaHogi NBC Ykpainu Big 28.06.91 Ne4.

Mpun kpyMiHanNbHO NpPaBoBI OUHLI CMTyaUi 30iry cTaHy CUMbHOrO OyLUEBHOMO
XBUITIOBAHHA Ta HeobXigHOi 0OOPOHM BMHMKAE W iHWE MWUTaHHS, WO He Mae
ofHocTanHoro BupilleHHsl. 4.4 c1.36 KK YkpaiHu nepepbavae, wo ocoba He
nignarae KpuMMiHanbHIN  BiOMOBIOANBHOCTI, SKWO 4epe3 CWMbHEe AylieBHEe
XBUITIOBAHHS, BUKITMKAHE CYCMiNbHO Hebe3neyHum nocsraHHAM, BOHA He Morna
OLHUTM BIONOBIAHICTb 3anofisiHOI Hel LKOAW Hebe3neyHOCTi MNOCAraHHA 4u
obcTaHoBLUi 3axucTty. MoxHa 3poOUTU BUCHOBOK, LLIO CTaH CUMBbHOMO AYLUIEBHOMO
XBUIMIOBAHHS B TAKOMY BUMNAaZKy € YMOBOHO, LLO BUKIOYAE 3MOYMHHICTD AisiHHA Npu
HeobXxigHin 06OpPOHi.

B n. 3 Mocranoen T[MBC VYkpainn Big 26.04.2002p. Ne1 «[lpo cygosy
NpakTUKy Yy crnpaBax Npo HeobXxigHy O0OOpOHYy» BU3HAYAETLCH, WO CYCNiNbHO
Hebe3neyHe nocaraHHA Ha 3aKkOHHI MpaBa, iHTepecu, XWUTTA | 340pOoB’A
MNIOANHW, CyCNinbHi iIHTEPECU YK iHTEpeCUu AepXaBu MOXe BMKNMKaTU B 0cobu, ska
3aXULLIAETLCS, CUNbHE OYLUEBHE XBUIIOBAHHA. SAKWO B TakOMy CTaHi BOHa He
MoOrfia oujiHBaTU BiAMNOBIAHICTbL 3anoAisiHOT Hel WKoAM Hebe3neYHoCTi NocAraHHs
yn obcTaHoBUj 3axucTy, i Aii cnig posuiHioBaTh ik HeobXigHy 060poHy [3].

TakuMm YMHOM, MOXHA AIATU BUCHOBKY, LUO MUTaAHHA PO3MEXYBaHHS
YMUCHUX BOMBCTB, BUMHEHUX B CTaHi CUIIbHOrO OYLUEBHOIO XBUIMOBAHHS, | TUX, LLO
BYMHEHI B cTaHi HeobXigHOi 060pOoHU, € AOBOMI CKNaAHUM Yepes3 BENUKY KiNbKiCTb
cninbHMX o3Hak. [Jo Toro > 4acto ocoba, ska nepebyBae B cTaHi HeoOXigHOI
060pOoHM, ofHOYacHO nepebyBae B CTaHi CUIbHOIrO AYLUEBHOIO XBUITOBAHHSA, LLO
nopoaxye npobnemy npaBurbHOI kBarnidikawji.
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1. ABpameHko O.O. lMuTaHHs «kBanidgikauii ymucHoro BOMBCTBA, BYMHEHOrO
0QHOYaCHO MpU NepEBULLEHHI MeX HeobXigHOI 060pOHM Ta y CTaHi CUNbHOrO
OYLWEBHOIo XBUIMIOBAHHA. BicHUK XMenbHUUbKO20 iHemumymy pezioHalbHOo20
ynpaeniHHsa ma ripasa. 2001. Ne 1. C. 226-230.

2. MNocrtaHoBa [IneHymy BepxoBHoro Cyay VYkpainm Ned4 «[po npaktuky
3aCcTOCyBaHHA cygamu 3aKOHOAaBCTBa, ke 3abesneyye npaBo Ha HeobOxigHy



5 rpyaHsa 2018 pik e IBaHo-PpaHKiBCbK, YkpaiHa @ 57

000pOHY Bif cycninsHo Hebe3neyvyHnx nocsiraHb». URL:
http://zakon.rada.gov.ua/laws/show/v0004700-91 (nata 3BEPEHHSA
01.12.2018).

3. ToctaHoBa MNneHymy BepxoBHoro Cyay YkpaiHm Ne1 «[po cyaoBy npakTuky y
cnpaBax npo HeoOXigHy 0BOOpOHY». 2002 - URL:
http://zakon.rada.gov.ua/laws/show/v0001700-02 (pata 3BEpPEHHSA
01.12.2018).

MATAHHA NPUHUMNY BIOKPUTOCTI IHOOPMALII LLIOAO
CMPABU Y UMBINTIbHOMY MPOLIECI

NakTtioHoBa KatepuHa OneriBHa

HaykoBwuin kepiBHuMK: cTapwmi Buknagad ConoHyyk |.B.
HauioHanbHUl mexHiyHul yHisepcumem YkpaiHu

«Kuiscbkuli nonimexHiyHUG iHcmumym imeHi lzopsi CikopcbKko20o»
YkpaiHa

MpuHLMN BigKPMTOCTI iHOpMALIiT LWOAO cnpaBu, pernaMmeHTOBaHnn LUBINbHUM
npouecyanbHUM 3aKOHOOABCTBOM, Ma€ BaroMe 3Ha4YeHHst npu po3rnagi Ta
BUPILLEHHI CyaoM uumBinbHMX cnpas. 3rigHo 4.1 c1.11 BakoHy YkpaiHm «[po
CyAoycTpin Ta ctaTyc cyadie» iHopmaulis npo cyd, Akui posrnsgae crpasy,
CTOPOHM cnopy Ta npeameT Mo30BYy, AaTy HAAXOMXKEHHA MO30BHOI 3asiBu,
anensuinHoi, kacauiiHoi ckapru, 3asBu Npo nepernsg CyaoBOro pilleHHs, ctagil
po3rnsigy cnpasu, Micue, AaTy i Yac Cy[oBOro 3acifaHHsl, pyx cnpasu 3 OOHOMo
Cydy 0O iHWOro € BigkpuTOol Ta Mae OyTuM HeBigknagHO OMNPUIIOOHEHOK Ha
odiyinHomy BebG-nopTani cygoBoi  Bnagu  YKpaiHu, KpiMm  TUX BUMNAAKIB,
ycTaHoBneHux 3akoHom [3]. Lle Bxe neBHMM 4vMHOM 3abe3nedye Ty HeobXxigHy
00i3HaHICTb rpOMadsH LWOAO KOHKPETHOI crnpaBu, WO Aonomarae nigsuwutn
e(EeKTMBHICTb BMPILLEHHS TOrO YW iHWOro nNuTaHHa. BopgHouac cnig HaronocuTw,
WO AaHUA MpUHUMM Jomnomarae AeMOKpaTu3yBaTW BUPILLEHHS CyAOBUX Crnpas.
HopmaTuBHI NOMOXEHHS BKa3aHOI CTaTTi TaKOX 3a3HayalTb i Te, WO HIXTO He
Moxe OyTM obmexeHun y npaBi Ha OTPUMMaHHSA B CyAi YCHOT 4M NUCbMOBOI
iHcpopmauii wono pesynbTaTiB po3rnsgy noro cnpaeBu B cydi. OTxe, npuHUMN
BiOKpUTOCTI iHhopMmaLii Wwoao cnpasu 3abesnevye Lie 1 Ton akT, WO He NOBUHHI
MaTu MicLue BMNagKM MOPYLUEHHS npaBa 0cobu Ha 06i3HaHICTb WOAO0 KiHLEBOro
piweHHa cyay. KoxHa ocoba noBmHHa matu MOBHUWA O6GCAr AaHux, KOTpi
cTocylTbes i umBinbHoro crnopy. Came 3abesneyeHHs JaHOro npaea i rapaHTye
BiOKpPUTICTb iHpOpMaLii Woao cnpaBw, po3rnsHyToi y cyai. Jlvwe B okpemux
BMNagkax, YiTKO BM3HAYEHUX 3AKOHOM, CY[ MOXe MOCTaHOBMTW yXxBany npo
po3rnag BiAnoBigHOT CNpaBu Y 3aKpUTOMY 3acifaHHi, TUM CaMUM BiAMEXOBYHOUU
BaXnuBYy ANs po3rnsgy Ta BUpILIEHHs cnpasBu iHdopmauiio. [Ona npuknagy,
3aKpuTe cygoBe 3acigaHHa Moxe OyTu npoBedeHO CyAoM Y BMNAaAKy, sIKLWO
BIOKPUTUI pO3rnsg CnNpaBu MOXE NPU3BECTM [0 PO3rofiOWEHHS OepyKaBHOI
TaemHuui. BignosigHo go ct. 1 3akoHy YkpaiHm «[po aepxaBHy TaeMHWLIIO»
OEepXXaBHOK TaEMHULIE BU3HAETLCA BWA TAEMHOI iHopMmauii, WO oXonse
BioomocCTi y cdpepi 060OpPOHM, EKOHOMIKWM, HayKW, TEXHIKW, 30BHILIHIX BiZHOCWH,
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nepxaBHoi 6e3nekn Ta OXOPOHU NPABOMOPSAKY, PO3TOSIOLIEHHS SKUX MOXe
3aBOaTv LIKOAM HauioHanbHin Ges3neui YkpaiHM Ta siKi BU3HaHI Y MOPSAKY,
BCT@HOBIIEHOMY 3aKOHOM, [EpXXaBHOK TaeEMHWLE Ta MianarawTb OXOPOHi
nepxasoto [4]. OTxe, MOXEMO 3a3Ha4nTK, LLO PO3IMAA crpaBu Npo 3abesneyeHHst
iHpopmauiiHoi  Gesnekn o6os’askoBo Oyae 34iicHIOBaATUCA B 3aKpUTOMY
3acigaHHi, Npo LWo cyaoM BUOAETbCS BignoBiAHa yxBana. 3a3HayeHe NONOXEeHHs!
y YactuHi 4 ctatTi 8 LiMBinbHOro npouecyansHoro kogekcy YKpaiHW MONOXeHHS
BM3HA4a€E, WO Yy pasi MOCTAHOBMEHHs CyAOM yxBanu MNpo po3rnsag cnpasu y
3aKpUTOMY CyAOBOMY 3acifaHHi iHdopmauia Wwoao crnpaBu He PO3KPUBAETHLCH,
OKpiM YiTKO BM3HAYeHWX BiAOMOCTEMN, 30Kpema Mpo y4acHUKiB cripasu, npeamet
no3oBy, AaTy HaAXOOXEeHHS NO30BHOI 3asBU, cTafil po3rnaay cnpasu, micue, agaTy
i Yac cydoBOro 3acifjaHHsl, pyx cnpasu 3 ogHoro cyay Ao iHworo [1]. MuTaHHsa
3abe3neyYeHHs BiAKPUTOCTI peLlTy CyqoBUX PO3rMagiB Nonsrae Takox y TOMy, LU0
Oyab-sika 0coba, sika He € Y4aCHUKOM PO3rNAHYTOI CrpaBu, Mae NpaBo Ha AOCTYN
00 CyOoBMX pilleHb Y TOMY NOPSAKY, SIKUA BU3HAYEHUI 3aKOHO4ABCTBOM YKpaiHu.
Lle moxe OyTn TakoX MNO3WMTMBHOI MOXNMBICTIO rpomagsH Oyt obGisHaHumu B
NUTaHHI, SKUM CaMe YMHOM MOXYTb OyTW BUMPpILLEHi B CYAi NEBHi CRipHi NUTaHHSA.
Cnig 3a3Ha4nTy, WO Y UMBINBHOMY NPOLECI MOXYTb MaTh MiCLe TakoX 40AaTKOBI
nigcTaBn Ons 3akputoro posrnsigy cnpasu. Lle, 3okpema, moxe crocyBatucs
cnpas LWOAO0 YCWHOBIEHHS AWTUHMW. BignosigHo oo cT. 226 CimelHOro kogekcy
YkpaiHn ocoba mae npaBo Ha TaemHUUI0 nepebyBaHHs Ha obniky ocib, sii
OaxalTb YCMHOBUTU OUTUHY, HA TAEMHULIO iHCbOpMaUii LLOAO NOLIYKY AUTUHM ANs
YCUHOBIEHHS!, LWOAO NOoAaHHA 3asiBU NPO YCUHOBIEHHA Ta ii po3rnsgy, oo
pilLeHHsA cyay Npo YCUMHOBNEHHS. [nTuHa, ska Byna ycMHOBNeHa, mae npaBo Ha
TaEMHWLIO, B TOMY YnChi Bif Hei camoi, akTy ii yCUMHOBNEHHS [2].

Takox MOXHa 3pobuUTU BUCHOBOK, LLO Ti CNpaBu, KOTPi CTOCYHOTbCS MUTaHHSA
YCUHOBIEHHS, NOTPebyloTb came 3akputoro po3rnsgy ans Oinblw petenbHoro
BMBYEHHSA HaZaHWX OOKYMEHTIB Ta BMHECEHHSI CyAOM OOrpYHTOBAHOrMO pPilLEHHS.
Lle nosicHloeTbCA TUM, LLO AaHWI BUA crnipaB NoTpebyloTb Ginbll peTenbHoro Ta
064ymMaHOro BMpILEHHS. | BUHECEHHSA MeBHOI iHdopMmauii 3a Mexi Kona CTOpiH,
KOTpi BUCTYNaKTb Y AHOMY BUAi CNpaB MOXe MOHeCTU 3a coboro aeski HeraTuBHi
Hacnigku. MpuvHUMN BIgKPUTOCTI iHOpMaLii Woao crnpaBu CNpsSIMOBaHUMM Ha
3abe3neyeHHs MpO30POCTi BUPILLEHHA cydoBux cnpas. Lle Takox crocyeTbcs
iHbopmauii Wwoao pyxy cnpaBu MK pisHUMKM cyaamu. [aHa iHdopmauis
pornomaraTvMe 3asiBHUKaMm OyTW BNEBHEHWMMU, LLO BUPILLEHHSI CpaBU pyXaeTbCst
noTpiGHMM Ta mnoriyHnM wnsixom. Bigkputuin npouec ans 6yab-skoi crnpasBu €
NposiBOM AeMOKpaTu3aMy Ans BCiX rpomagsiH. Agxe KoxHa ocoba, 3BepTakunch
0O cyay 3a AOMOMOroK B MEBHUX CMIPHMX MUTAHHSX, Mae OyTU BMEBHEHO Y
CBOEMY nopanbLuomy 6esnepeLukogHOMy AOCTYNi A0 BCi€l iHpopmalii, koTpa byae
HasiBHA Ha Ta HeoOxigHa ANs BUPILWEHHs cnpaBu. TakuM YMHOM, MPUHLMMN
BiAKpPUTOCTI iHopMaLi woao cnpaeu 3abe3nedye AOBIpY HaceneHHs A0 CyaoBOi
CUCTEMU, BMEBHEHICTb LWOA0 3aXULLEHOCTi iHdopmalii, HagaHoi cyay B MpoUECi
BMPpILLEHHA cnpaBu Ta Tiei iHopmalii, sika byae BusiBNeHa npu noganbLioMy
posrnsaai cnpaBu. [JOCTyn KOXHOI 0cobu [0 BXe BUPILLEHUX CYAOBUX CMpaB Oae
3amMory BciM rpoMagsHam Oyt obizHaHMMKM WOAO0 BapiaHTiB  BUPILLEHHS
BiAMOBIAHMX CMpaB Ta HE MaTu CyMHIBIB y MPO30POCTi CyA0BOI AiANbHOCTI.
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NOHATTA TA 3HAYEHHA NPUHLUMNIB NPABA

nyroscbka KatepnHa MuxannisHa
YepHiseubkuli HaujioHanbHUl yHisepcumem imeHi FOpis ®edbkoguyda
YKkpaiHa

OpHieto 3 3acagHUuYMX KaTeropii cydacHoi HpPUAMYHOI Hayku BUCTYMalTb
NpUHUUNKM npaBa. AKTyanbHICTb AOCHIMKEHHs TX CYTHOCTI momnsrae B TOMY, LLO
BOHW BUCTYNalTb B AKOCTi CBOEPIAHOI HECYYOT KOHCTPYKLIi, Ha AKIN 3HAXOAATLCS i
peanisyloTbCs He TiNlbKyM NOro HOPMM, IHCTUTYTK abo ranysi, a 1 BCs MOro cuctema,
cnyxaTb OCHOBHUM OPIEHTMPOM BCi€i MPaBOTBOPYOI, MPABO3ACTOCOBYOI Ta
NPaBOOXOPOHHOI AiSNbHOCTI AepPXXaBHUX OpraHie, a 6esnocepenHbO Big CTyNeHs ix
OOTPMMaHHA B MpAMIN 3anexHocTi nepebyBae piBeHb  3MarofXeHoCTi,
cTabinbHOCTI Ta ePeKTUBHOCTI MPaBOBOI cucTemun. Matoun 3aranbHOOO0B’A3KOBUIA
Xapaktep, MpUHUMNM npaBa CNpuUsioTb  3MILHEHHIO BHYTPIWHLOI €AHOCTI i
B3aEMOfil pi3HMX WNOro ranysen Ta IiHCTUTYTIB, NPaBOBMX HOPM i MpaBOBUX
BiAHOCUH, Ccy6'eKTMBHOrO Ta 06'EKTMBHOrO Npasa.

BpaxoByloun BuLLe3a3HayeHi 0cobnmBOCTi HEOOXiAHO BU3HAYUTM MOHATTS Ta
3'scyBaTu B YOMY MOMsrae 3Ha4YeHHs NpUMHUMNIB Npasa.

Bapto 3a3HaunTv, WO EeTMMOMONYHO MOHATTA «MPUHUMM» Yy nepeknagi 3
NaTVHCLKOI 03HA4yae «Mno4yaToKy», «MNEepLIOOCHOBA», «MNEPBUMHHICTbY. 3 OaBHIX
JaBeH NpvHUMN BBaXkaBcs MigBanvHow, yHAaMmeHToM 6yab-aKoi couianbHoi
cuctemu (B TOMY YMCRi NPaBOBOI), BUMOMM SKOrO MOLUMPIOBANuCs Ha BCi ABULLA,
WO Hanexanu Ao uiel cuctemu. MNpuHUMNY He POPMYNIOTb KOHKPETHUX NpaB i
oboB’A3KiB i He 3aBxan 3abe3neyveHi KOHKPETHUMWM 3aKOHOO4ABYMMM CaHKLisiMK,
OfHaK MpoO Te, Ha SIKMX NPMHUMNAX 3aCHOBAHO MpPaBOBMIA MNOPSAOK, MOXHA
3HAYHO MIPOK CYAMTU LWOAO XapakTepy Camoi AepXaBu (OeMOKpaTuyHa,
ToTanitapHa Towo) [1, c. 40].

OpHVM 3 nepLlumx pagsHCbKMX HAyKoBLiB, SKi 3BEpHynuMcs Ao npobrnemaTuku
npuHUmMniB npae y 50-x pokax MuHynoro ctonitts, 6y npod. M. O. Hepbanno. Ha
OYMKY BULLE3a3HA4YEeHOro BYEHOro, MPUHUMNM NpaBa € Hanbinblw abCcTpaKkTHi
NOHATTS, AKi BUpaXaloTb CYTHICTb AepXXaBy i Npasa B iXHil OCHOBI Ta € BUXIOQHUM
€ernemMeHTOM CTPYKTYpW Hayku 3aranbHoi Teopii gepxasu i npasa. Ocobnvso
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npobnema MpuHUMMIB MpaBa 3aroCTPHETBCA Mif Yac NOAOMaHHA nporanviH y
NpaBoBOMY pPeryriloBaHHi, 30KpemMa 4epe3 3acTOCyBaHHS Ta KOHKpeTu3auito
3aranbHUX (3aranbHOMpaBoOBMX) MpuHUMNIB npaBa. Kpim Toro, mpuHuunu npasa
BYEHi po3rNagalnTs SK OOMH i3 BMAIB  HOPUOUYHUX rapaHTin  NpaBUIIbHOMO
3aCTOCYBaHHS NMPaBOBUX HOPM i 3AINCHEHHSA CY0’'€KTUBHMX MpaB rpoMagsH; BOHU
3abe3nedvyoTb NPaBOMIPHICTb BUMHKIB CY6’€KTiB npaBa, 3MIiLHIOKTb 3aKOHHICTb i
NpaBO3acTOCYBaHHs, NiABULLYIOTL OBrpPYHTOBAaHICTL | AOUINbHICTE B peanisauil
HOPM, CNPUSAOTL CpaBeaIMBOMY OLIHEHHIO BUMHKIB Y MeXax hopMarnbHUX BUMOT
npaBoBMX HOPM [2, C. 46].

Migkpecntooun nNpakTUYHe 3HaYeHHs nNpuHUMNiB npaea, P. 3. NiBwwuy nucas,
IO BOHW NPOHM3YIOTb Mpouec peanisauii npaea, a TOMy i y pasi 3acTOCyBaHHs
3aKOHIB, | B pa3i 3anoBHEHHS NporanuH y NpaBoBOMY pPeryritoBaHHi BOHW CryryloTb
BEKTOpaMu MpaBO3acTOCOBHOI AifAnNbHOCTI. [puHUMNK npaBa KOHLEHTPYTb
pesynbTaT PO3BWUTKY NpaBa, B HUX BTINIOETbCA HEPO3PMBHUIN 3B’A30K MUHYIOrO,
TenepiwHboro i ManbyTHeoro [3, ¢. 200].

Ha cyyacHomy eTani poO3BMTKY CycninbCTBa B YMOBax PWHKY HayKOBLi
MPOMOHYIOTL  HOBWW  MNigXiA [0 BM3HAYEHHA MOHATTA MpUHUMNIB  Mpasa,
BpaxoBylo4Mn igel npupogHoro npaea, sk 3acagwm, WO nexaTb B OCHOBI Npasa Ta
BM3Ha4aloTb MOro CYTHICTb i 3MICT.

HuHi B npaBoBin JOKTPWHI NOOYTye AyMKa, WO NPUHUMNaMK Npaea € HanbinbLu
3aranbHi  cTabinbHi BUMOrW, siki CNPUAIOTbL YTBEPAXKEHHIO Ta 3aXMCTY CYCMiNbHNX
LiHHOCTEW, BU3HaYaloTb XapakTep npasa i HanpsMM NOro NoAanbLLIOro PpoO3BUTKY.

B ton xe vac .M. PabiHoBu4 npuHUMNamu npaeBa Ha3vBaE KepiBHi 3acagu
(ioei), SKki BU3HavaloTb 3MICT, CNPSAMOBAHICTbL NMPaABOBOrO PEryroBaHHS CyCninbHUX
BiAHOCKH [4, c. 93].

0.0. YBapoBa BM3Ha4ae NpUHLMNM MpaBa sk CUCTEMY BUMOI OO HamnexHoi i
MOXINMBOI MOBeAiHKN Nioden, ki BigobpaxkatoTb BU3HaHI y CYCNinbCTBI LiHHOCTI i
YTBOPIOKOTb CMAPSAMOBAHY Ha perynioBaHHA CYCNifbHUX BIiAHOCUH iEpapXiyHy
enHictb [5 c. 106].

Ak 6aunmo, y HOPUANYHIA NiTepaTypi MUHYNOrO W Cy4acHOCTi HEMaE €OHOCTI
LLIOAO BM3HAYEHHS MOHATTA NPMHUMMIB Npaga, Lo, 3i CBOro 00Ky, 4A€ MOXIUBICTb
CTBEpOKyBaTW MNP0 HEOpPAMHapHICTb uiei npobnemn. A TOMy, NWUTaHHSA LWOAO
BM3HaYEHHS MOHATTS NPMHUMNIB NpaBa 3anvwaeTbCs BiAKPUTUM.

3HayeHHs NpUHLMNIB NpaBa 3yMOBIIOETLCSA TUM, LLO BOHW: MalOTb BNacTUBICTb
BULLOT iMNepaTUBHOCTI, 3aranbHOCTI, YHiBEpCanbHOCTI, 3HaYyLLOCTIi, iM NpUTaMmaHHi
CTIVKiCTb i CTabinbHICTb NPOTSArOM HEBW3HAYEHO TPMBAIIOro Yacy; CnpsiIMOBYHOTb
PO3BUTOK i (PYHKUIOHYBaHHS BCi€l NpPaBOBOI CUCTEMW; 3YMOBMIOTb HanpsMKu
NpaBOTBOPYOI, MPaBO3aCTOCOBHOI Ta iHWWX OPM OPUANYHOI AiSNbHOCTI;
BUCTYMNalTb HaNBaXMUBILLMM KPUTEPIEM 3aKOHHOCTI Ai rpomafsiH, nocagoBux
oci6 Ta iHWMx cyG’ekTiB MpaBa; CNpusioTb 3anoOBHEHHIO MporanuH y npasi;
3abe3nevytoTb NiOBULLIEHHS PIBHS NPaBOCBIJOMOCTI B CycninbCTBI [6 c. 284].

Kpim Toro, nposigHa ponb npuHUMNiB 3abe3nedyeTbcs iX NpAMUM 4K
HenpsIMMM 3aKpinneHHsM y HopMax npasa. 3acagu, He 3akpinneHi y npaBoBuMX
npunucax, € igesMuM npaea i HanexaTtb 4o cdepu npasocsigomocTi. Ui igei-
NPUHLMNN NepeayoTb CTBOPEHHIO cucTeMu npasa. [MNpuHUMNY npaea MoxyTb OyTu
npsiMo ccpopmynboBaHi B 3aKOHOAABCTBI abo X BMNMMBATM 3 MOr0O 3ararnbHOro
ceHcy. Xoya Yy O6inbwocTi BWMaAKiB MPUHUMAM  MNPSAMO  3aKPinmoTbCA B
npeamOynax i 3aranbHuUX CTaTTAX 3aKOHOL4ABYMX akTiB, HEOOXiOHMM € mpouec ix
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PO3BUTKY | KOHKpeTM3aLil, SKin 30iMCHIOETECA B OKPEMUX MpaBuiax MnoBeniHKW.
Mpy ubOMY MPUMHUMMAM CTalTb OPIEHTUPOM MPaBOTBOPYOI i MPaBO3aCTOCOBHOI
[iAnNbHOCTI opraHiB aepxxasu, 6e3sanepeyHoro BUMOroO 00 Uiei aisnbHocTi [1 c.
40-42].

Omxe, NpUHUMNK NpaBa — Le Taki 3acagHudi igei npaea, siki BU3Ha4yaloTb 3MIiCT
i CMpAMOBAHICTb  WOr0O  HOPM Ta  XapaKTepuaylTbCsl  CUCTEMHICTIO,
B32EMOY3rOKEHICTIO, 3aranbHOODO0B’A3KOBICTIO, YHIBepCanbHICTIO, CTabinbHICTIO,
NpeaAMETHOK BU3HAYEHICTIO, 3ararnbHO3HAYYLLiCTIO 1 PErynaTUBHICTIO.
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MOPIBHANbLHUA AHANI3 NMPABOBOI'O 3ABE3MNEYEHHA
3AroTiBil AEPEBMHU B YKPAIHI TA NOJIbLLI

KanaHTan TeTtsiHa AHaToniiBHa

HaykoBwuih KepiBHUK: KaHA. 0. Hayk, AoueHT JoHeub O.B.
HauioHanbHul ropuduyHull yHisepcumem imeHi Sipocrnasa Mydpozo
YKkpaiHa

CrtaHom Ha 2016 pik YkpaiHa 3arimae 9 micue B €Bponi 3a nnoueto nicis Ta 6
Micue 3a 3anacamu gepeBuMHU. Ha CbOrofHi BHAcCnigoK HeJOCKOHAnocTi 06riky
nicoBUX pecypciB Ta MexaHisMy nigTBepaXEeHHSs NOXOXEHHSA [EepeBuHu,
BiCYTHOCTi €QUHOT AepXKaBHOI CUCTEMM LLOAO 30MPaHHS, HAKOMUYEHHS, 06pobkKn
Ta HagaHHs iHdopMmauii npo MNOXOOKEHHS, 3aroTiBNt0 Ta peanisadito
nicomatepianiB Ha Bcix eTanax ii obniky nocTitHUMK nicokopucTyBavamu, Y
nicoBoMy CeKTOpi iCHye siBULLEe HeneranbHOi BUPYOKkWU niciB Ta TiHbOBOro obiry
nicomatepianis. TOMy NUTaHHA CTOCOBHO 06Ky AepPEeBUHM € AOCUTb akTyarbHe
Ta noTpebye noganbLIOro AOCHIAKEHHS.

3aroTiBNga AepeBUHM € OOHUM i3 OCHOBHMX BUAIB CreLianibHOr0 BUKOPUCTAHHS
nicosux pecypcis. OCHOBHOK HOPMATMBHO — NPaBoOBOK 6a30t0, sika pernameHTye
nopsaokK 34iCHeEHHs 3aroTiBni gepesuHun €: 1. 70-71 JlicoBoro koagekcy Ykpainu,
MpaBuna Bignycky AepeBuHN Ha NHi B ficax YKpaiHu, 3aTBepaKeHUX NOCTaHOBOK
KabiHeTy MiHicTpiB Ykpainu Big 29 nunus 1999 p., Ne 1378, «[Mpo 3aTBepKeHHS
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MpaBun pyGoK rorfloBHOrO KOPUCTYBAHHS», 3aTBEPMKEHUX Haka3oMm [lepxaBHOro
KOMiTeTy nicoBoro rocnogapctea Ykpainum Big 23.12.2009 p., Ne 364 Touo.

BnpoBagxeHHs cucTemMu €OMHOTO [OepXXaBHOro eNeKTPOHHOro o6niky
nepeBuHM noyanocsa we y 2009 poui i3 3aTBepaxeHHamM KabiHeToM MiHicTpiB
YkpaiHn PosnopsagxeHHs «[po cxBaneHHs KoHuenuii CTBOPEHHs  €QuHOl
OepxaBHOI cuCTeMU enekTpoHHoro obniky aepesuHu» Big 16 BepecHs 2009
poky [1], Ha BukoHaHHA  sKkoro [lepxnicareHCTBOM CTBOPEHO nNporpaMHe
3abesneveHHsa, WO [O03BONSAE  34iNCHIOBATU MOWTYYHE MapKyBaHHA Ta
aBTOMAaTM30BaHUM eNneKTPOHHUI obnik nicomaTtepianiB, sIKMA OXOMITHE MOCTINHMX
nicokopucTyBadiB, SKi 34INCHIOTL 3aroTiBfO Ta peanisaudilo AepeBuHU Ta
Hanexatb A0 cpepu ynpasniHHA [epxnicareHTcTBa.

lMpoTe, BapTO 3asHauyuMTW, WO  iCHyloYe MporpamHe 3abe3neveHHs, Lo
[03BOSISIE 3AIMCHIOBATM aBTOMATM30BaHUA eNEKTPOHHMI 06rik nicomaTepianis, He
MOLUMPIOETLCA  Ha  IHWMWX MOCTIMHMX  FiCOKOPUCTYBaYiB, L0  3A4IMCHIONTb
nicorocnofapcbky AiAnbHICTb Ha TepuTopii YKpaiHu (AepaBHi nignpvemctea
MiHOGOpOHM,KOMyHanbHI NiANPUEMCTBA TOLLO).

Ha cborogHi came egnHa gepxaBHa cucTeMa eneKkTpoHHOro obniky € eauHUM
IHCTPYMEHTOM, SIKU O03BONSAE AepKaBi BiACTEXYBATU MOXOMKEHHS AePEBUHU Bif
MOMEHTY 3aroTiBni A0 peanisauii 3a Mexi YkpaiHm | Tum camum
YHEMOXIMBINIOETLCS OBIr AEepeBMHN HEBIAOMOro (CYMHIBHOTO) MOXOMXeHHs. Ha
OYMKY MDKHApOLHWX €eKCMepTiB 3anpoBaiXeHHS erneKTpoHHoro obriky Bcima
NOCTINHNUMU nicokopuctyBadamm (koMmyHanbHUMMU, HayKOBO-AOCHiIAHUMN,
BilICbKOBVMMM TOLLO) AO3BOMNMWTL MOBHICTIO MiKBiAYyBaTW TiHLOBWI PUHOK AEPEBUNHU B
YkpaiHi, k1A Ha CcbOrofHi ouiHeTbea 6nm3bko 10%.

Ane oCHOBHO Npob61emoto 3annIaeTbCs BiACYTHICTb €QUHOIO PErynsaTopHOro
akTy, skun 6u 3anpoBaanB 0OOB’sA3KOBUIA 06Nk AepeBnHU. Tomy yepes uLe obnik
[EepeBVHN 3AINCHIOETECA He y  Bcix obnactax YkpaiHn. TobTto, obnik HavebTo
30IACHIOETLCA, ane 4YiTka pernamMeHTauia nopsaky Moro  BedeHHs OO CuX nip
3HaAxXOAUTbCS Ha CcTagil NPOEKTIB.

BBakaemo Lo Ginbll BOanum YMHOM OpraHisoBaHa cuctema obniky B lMonbuui
sIka XapaKTepusyeTbCsl TaKMMU OCOBNMBOCTAMM.

OcHoBHMM  Mopayrnem, SKuiA  Bigobpaxae rocnogapCbKy AiSNbHICTE B
«depxaBHux nicax» € nigcunctema LAS (mic), wo wmictuTb iHpopMmaLito
nicoBnopsiAKyBaHHs (TakcaliiHuiA onuc, 3anpoekToBaHi nicorocnoaapchki 3axoau,
KOHTpONb 3a iX BUKOHaHHAM), onepaTuMBHY iHdopMaLilo Npo BCi rocnopapchbki
3axoau, Lo NpoBoasATbcs y nicoBomy rocrnogapctsi. Migcuctema LAS mictuth
Kinbka nporpaMHUX Moaynis, Ae oAHUMM i3 ocHoBHMX € Lesdnik. Mogynb Lednik
3abe3neyye 30iNCHEHHSI eneKTPOHHOro obniky 3aroToBrneHoi gepeBuHW. JlicoBum
KogekcoM [Monbli BU3HAYEHO, L0 BCA AepeBMHa, SKka 3aroTOBMSETbCS, nignarae
o6niky. Po3nopsimkeHHam MiHicTpa [oBKinns, NnpMpoaHUX pecypcis Ta NiciBHMLTBA
Big 24 ntotoro 1998 poky Ne 201 BM3HayeHO anropuTm 06niKy AepeBUHU Ta
3pasku JOKYMEHTIB, SKi NOCBIAYYIOTb il 3aKOHHICTb.

MapkyBaHHS OepeBuHM nepenbavae [OOBroCTPOKOBE  PO3MILLEHHSA  Ha
3aroTOBNEHI AepeBUHI rpadiuHoro, GykBeHHoro abo UMdPOBOro NO3HaYeHHs, a
TaKOX MOTOYHOrO HOMEPY COPTUMEHTY abo wwTabento. 3HapsSAAAMU HAHECEHHS
MapKyBaHHsI €. MOIOTKU Ha OAHOMY KiHLi SKMX pO3MillleHi morotunm (rpadiyHi,
OykBeHHi abo uudpoBi); HOMepHi BrpkM 3 apabcbkumu LUMdpamMm; HyMepaTopu.
O6nik AepeBVHN NPOBOANTLCH B AEPXaBHUX Nicax Ta Nicax iHWMX KOPUCTyBaYiB B
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Micusx nicosaroTiBnenb ogHoYacHo i3 iX npoBedeHHaM. CneuianbHUM MONTOTKOM
Ha [epeBO HaHOCUTLCS rpadivyHNUIA 3HaK YopHOro komnbopy (“LP” — ona nepxaBHUX
nicis abo iHWWMM — gnsa niciB iHWKWX kopucTyBadiB). OkpiM Toro npubrBaeTbcs
6upka YepBOHOro KOMbOPY i3 MOTOYHMM HOMeEpOM. B micax iHWKWX kopucTyBauiB
BUpKN MOXYTb MaTu iHWKWIA Konip. [ns npuknagy, B nicax HauioHanbHWUX napkis
BOHW 3eneHi [2].

O6nik 3aroToBrneHoi JdepeBMHW € 3-X CTYNeHeBUM: MEepBUHHUA 0BniK
3aroToBneHoi AepeBuHU; obnik AepeBuHN, sika TpenteTbca abo nigBo3nTbCs A0
BEPXHbLOrO 4YM MPOMDKHOrO cknagy; oOnik [epeBuMHW, siKa BUBO3UTbCHA
(peanisyetbcs).

MepBuHHMI 06Nk OepeBUHM npoBoauTbCA Oe3nocepegHbO Ha ficociui, a
BMKOHYE WOro nicHW4uin abo WMOro MOMIYHUK 3a pO3AINOM  «HAAXOMKEHHSA
aepesuHn». Cnepuy 3 6a3n gaHmx LAS BubrpaeTbca KOHKpeTHa ficoBa ginsiHka,
Ha K NiCOBNOPSAKYBaHHAM 3annaHoBaHO NPOBEAEHHS 3aroTiBni AepeBunHu. 3a
[OMOMOrol0  MiAka3oK 3arnoBHIOETLCH  BIAMOBIAHWIA  €NEKTPOHHUI  hopMynsp.
IHdopmauis no AingHui Ha KOHKpeTHy pAaTty poboTn 06’egHyeTbCA B OOWMH
€MEeKTPOHHWI AOKYMEHT, SKUA NOoTiM MOXHa po3gpykyBatn - Kwit zrywkowy. B
YkpaiHi nogibHum aHanoroM € LWOAeHHWK ricosaroTiBenb. [lpu TpentoBaHHi
AepeBuHN abo 1i NiaBe3eHHi Ha BEPXHIN YW MPOMDKHWIA cknazg nicHUYMi copmye
napTilo AepeBuHK, iHopMaLis Mo AKi rpynyeTbCs B OOKYMEHT, SKUA Mae Ha3By
Kwit podwozowy. lNpn cknagaHHi enekTpoHHOI Bepcil JOKYMEHTY Yy peecTpaTtop
3aHOCATbCA nuwe Homepu Oupok, iHwa iHdopmauia no CcopTUMEHTax
3aBaHTaXyeTbCA aBTOMaTUYHO. AHanoriyHo OpMYETbCS NapTia AepeBuHMU, sAka
BMBO3NTLCA (peanisyeTbes). IHopmaLia BigobpakaeTbCa B AOKYMEHTI, KM Mae
Ha3By Kwit wywozowy

Haronocumo, wo iHdopmadiiHa cuctema nepegbadae He TiNbKU MapKyBaHHS
OEepeBVMHN 3 METOK 3AiNCHEHHS enekTpoHHoro obniky, ane ” 3abesneuye
NigTBEPIKEHHS T 3aKOHHOCTI MOXOXKEHHS yCiMa NOCTINHUMUK MiICOKOpPUCTYBaYamu.

Ha Hawy aymky kopucHMM Ans YkpaiHu € nigxig BignoOBiAHO A0 SKOro
€MNEeKTPOHHUX O6nNiK AEepeBUHM € KITOYOBUM, ane B TOW Xe 4ac nue OJHUM i3
ernemeHTIB 3aranbHOi cucTeMu iHOpMaUinHOro 3abesneyeHHs Ta NiATPUMKM
YNpPaBniHCLKNX PilleHb.

CnucoK BUKOPUCTaAHUX AXKepen:

Mpo cxBaneHHa KoHuenuii CTBOPEHHA €AMHOI  AepXaBHOI  cuUcTemMum

eneKkTpoHHoro obniky aepeBuHn Po3nopsgxeHHs KabiHeTy MiHicTpiB Ykpainu;

KoHuenuis Big 16.09.2009 Ne 1090-p. URL:

http://zakon.rada.gov.ua/laws/show/1090-2009-%D1%80 (nata 3BepHeHHs:

01.12.2018)

2. KpaBeub T[1.B., Jlazebnnk M.M., Xaub €.HO. 3akopaoHHui [ocsig
Hanarof)keHHs1 CUCTEM KOHTPOMIO PyXy i CcTexeHHa pAepesuHn. URL:
http://www.enpi-
fleg.org/site/assets/files/1898/dosv_d_nalagodzhennia_sistem_kontroliu_rukhu
_stezhennia_derevini.pdf
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NOPYLIEHHA NMPAB NMOAWHW MPU 3AIMCHEHHI NYBNIYHOIO
YMPABIHHA B YKPAIHI

ManamapeHko Bnagucnasa OnekcaHapiBHa

HaykoBuin KepiBHUK: KaHA. 0. Hayk, goueHT Kyu, O.€.

lNMonmaecbkkuti topuduyHuli iHcmumym HIKOY im. Spocnasa Mydpozo
Ykpaina

C7. 3 KoHcTuTyuii YkpaiHu BCTaHOBMIOE, LLIO HAWBULLIOK COLianbHOK LiHHICTIO
€ XMWTTS, 300POB'A, YeCTb, TAHICTb, HEOOTOPKAHHICTL Ta 6e3neka noanHWU. 3MICT i
CNPsSIMOBAaHICTb  AiANBHOCTI  [AepXaBu BM3HAYalTbCA npaBamu i csobogamu
nognHW,  nepenik  AkMX He €  BudepnHuM. [leknapyeTbCsi  NpuHLMN
BiQNoOBiOanbHOCTI Oep)xaBuM 3a CBOM AisNbHICTL nepeg ocoboto. [onoBHUM
06OB'A3KOM [epXaBuM MNpW  3AINCHEHHI CBOIX  OyHKUIN NpOoronoLwyeTbes
yTBEpIKEHHA | 3abeaneveHHs npaB i cBobon ntoauHn. 3a cr. 19 KoHctutyuii
YKpaiHu opraHu, Lo 34ifcHIoTs NybniyHe ynpasBniHHA 3000B'A3aHi 4iaTn nvwe
Ha nmigcTaBi, B Mexax NoBHOBaXeHb Ta y Cnocib, LWo nepeadayveHi HOpMaTUBHUMN
aktamu [1].

BignosigHo o 3acag gepxaBHOi noniTvku YkpaiHu B ranysi npae MOAMHM,
3atBepmxeHux [loctaHoBow BepxosHoi Pagn Ykpainm Big 17.06.1999 poky,
nparHyyn, Wo6 npaBa i cBoboau MOAMHW, X rapaHTii BM3HA4anu 3MicT i
CNpPsIMOBaHICTb AiSANbHOCTI AepXXaBW, BCTAHOBMOTLCA TaKi OCHOBHI HanpsiMu
noniTUKMN AepxaBu, SK: YOOCKOHaNeHHs agMiHICTpaTUBHOro Ta agMmiHicTpaTUBHO-
npouecyanbHOro 3aKkoHO4aBCTBa 3aAnsi 3abe3neyveHHs peanisalii rpoMagaHamum
CBOIX MpaB Ta 3aKOHHUX iHTepeciB Yy cdepi AiFnbHOCTI BMKOHABYOI Bragu
HaneXxHVM YMHOM, iX [ieBOi OXOpOHM Ta 3axucTty B CyAi y pasi ix
NMOPYLUEHHS;CTBOPEHHSA CUCTEMM aaMiHICTPaTUBHOI HOCTULIT 3 METOIO 3axMCTy Npas
i OCHOBHUX CBOOOA INIOOWHWM | TPOMaAsiHUHA; CTBOPEHHSI [LiEBMX MEXaHi3MiB
3axXuUCTy NIOAMHM | TpOMaAsHUHA Bif NocaraHb 3 GOKy iHLWOI NIOAMHN Ta OEPXaBMy;
30iNCHEHHSI NapriaMEHTCbKOro KOHTPOIMIO 32 JOTPUMAHHSIM KOHCTUTYLIIMHUX MpaB
i cBobon NoAMHK | rpomMagsHMHa Yepes iHCTUTYT YnoBHoOBaXkeHoro BepxoBHoi
Pagwn Ykpainu 3 npas nognHun [2].

Ha pgymky BiTumsHaHoro HaykoBus A. 3anus, peanisauia npaB i cBobop
noanHK | rpoMagsHMHa BifOyBaeTbCA caMe Yepes fisnbHICTb BUKOHABYOI Bnaaum
[3, C. 184]. Ak 3a3Ha4ae B. ABep’siHOB, npiopuTeT Npas i cBO6OA NIOANHY € UM He
HaNBaXXIUBILLOK YMOBOI AOTPUMaHHS MPUHLMMY 3aKOHHOCTI, WO B CBOK Yepry €
OCHOBOIMOMNOXHUM NPW 30JINCHEHHI AepXKaBHOro ynpasniHHs [4, C. 447].

OpHak Hapasi MoXHa KOHCTaTyBaTW HU3KY NMopyLleHb npaB i cBobog noauHU
Ta rpoMagsiHMHa opraHamu, Lo 34IACHI0TL YHKUT nybniyHoro ynpasniHHs. Lli
npobnemy noTpebytoTb HeraWHoro BperynioBaHHA. Lle nosicHioeTbcs TuM, Lo
YkpaiHa nparHe [o noGyooBM rPOMafsiHCLKOTO CycrinbCTBa Ta NpPaBOBOI
couianbHoi AepxaBu, a OT)Ke HEMOXIMBO yABUTW, abu B Takiln Aep)kaBi opraHu, aki
CTBOpEHi 3aA4nsa pearnisauii Ta JOTPUMAHHS MpaBs MOAUHW, AOMYCKaNM NOPYyLLUEHHS
rapaHToBaHux npae i ceobog.

3a cT1. 40 KoHcTuTyuii YkpaiHn, KOXXeH Mae npaBo Ha 3BEpPHEHHsI 0 OpraHiB
JepxaBHOi BMaau, OpraHiB MiCLeBOro camoBpsiAyBaHHA Ta MOCajoBUX i
cnyxboBux oOCi6 UMX opraHiB, sIki y CBOW uYepry 3000B'A3aHi po3rnsiHyTU
3BEPHEHHS | AaTu 0bI'pyHTOBaHY BiANoBiab Yy Mexax po3ymHoro cTpoky [1]. Cepeg
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OCHOBHMX nNpobrnemM MOXHa BiOHECTU Taki: ynepedXeHiCTb, XanaTHiCTb Ta
cdopmaniam npu po3rnsgi 3BepHeHb, GesniacraBHa nepegava 3BEPHEHb iHLWMM
opraHam, MOpYLUEHHSA CTPOKIB BignoBigew, NpakTMka BU3HAHHA CKapr rpomMagsiH
HeobGrpyHTOBaHMMM 63 HagaHHA PO3'siCHEeHb, HEOOCTATHS yBara 4O BUPILLEHHS
npobnem, 3 AKMMK 3BEPTAOTLCA NPEACTaBHUKM ypasnmeumx couianbHux rpyn [5, C.
152].

Ha Mol AymKy, ogHMM i3 MOXIUBMX CNOCOBIB BUPILLIEHHS 3a3HayeHol
npobnemu € kKOMM’tOTepM3aLis NpoLecy, a caMe opraHisaLis MexaHiamy nogaHHs
3BEpPHEHb 4Yepe3 Mepexy |HTepHeT Ta 3anpoBapKeHHA KOMM'IOTEPHOI CUCTEMMU
06niky 3BepHeHb rpoMajsH B opraHax BMKOHaBYOi Bnagu Ta opraHax MicLeBoro
CaMOBpSAYBaHHSA, LO CMpUsEe HeynepemkeHoMy Ta O0O6’EKTMBHOMY po3rnsagy
3BEPHEHB.

Kpim TOro, icHye npobGrnema 3roBXWBaHHS MOCagoBMMKU ocobamu CBOIMU
MOBHOBAXXEHHAMM, O BUIIMBAETLCHA Y HE3aKOHHE MOLUMPEHHS BiAOMOCTEN Mpo
npuBaTHe xuTTa rpomagsaH [5, C. 154]. A BBaxal, WO iCHye HeobXigHICTb
NOCUNUTM aaMiHICTPaTUBHY YM HaBiTb KPpUMiHaMNbHY BigMnoBiganbHICTb NOCaAoBLIB
3a NpoTUNpaBHi Aji U1 6e3gianbHICTb.

HacTynHUM HeraTMBHUM YMHHMKOM € BUSIBMEHI Nig Y4ac MOHITOPUHIOBUX Bi3UTIB
YnosHoBaxeHoro BepxoBHoi Pagu YkpaiHu 3 npaB NoANHU YUCMEHHI NOPYLUEHHSA
BuMoOr |HCTpykuii «[lpo opraHisauito QisnbHOCTI YeproBMX YacTUH OpraHiB i
nigpo3ainis  BHYTPIWHIX cnpaB YKpaiHW, CNpsMOBaHOI Ha 3axuUcT iHTepecis
CycninbCTBa i AepXaBW Big MPOTMMNPaABHUX MOCHAraHb», 3aTBEPMKEHOI HakasoMm
MBC Big 28.04.2009 poky o080 3anucy B XypHanu obniky HauioHanbHoi noniuii
OOCTaBMEHNX, BUKIIMKAHUX YW 3anpoLUeHuMX npauiBHMkaMu noniuii ocib ans
CknagaHHa aaMiHiCTpaTMBHMX MaTepianis, MNpPoOBeAEHHA npouecyanbHUX Ta
cniguunx gin. 3okpema, He dikcyeTbest nepenbaveHa IHCTpykuieto iHdopmauis npo
paty i vac npubytta ocobu; iM'as Ta nocaga npauiBHMKA, WO BYMHANA
npouecyanbHi  Aji; BXWTi cTocoBHO ocobu 3axoan. Kpim TOro, Ha pnBepsix
cnyx60Bux KabiHeTiB BiACYTHI Tabnnyku 3 Ha3BamMu BiAAINIB, O YHEMOXIMBIIOE B
pasi notpebn BCTaHOBUTK, B AKMX came Cnyx60Bux npumilieHHAX nepebysBanu
3aTpyMaHi 4M [JoCTaBrieHi 0cobu, $Ki ckapXXaTbCA Ha HeHanexHe 3 HUMU
NOBOAXEHHS 3 60Ky npauiBHMKIB noniuii. [0 TOro > He BUKOHYHOTLCA BUMOTU LLOAO0
BCTAHOBIEHHS CUCTEM BiJeOCnocTepexeHHs. B okpemumx cnyxboBux kabiHeTax
noniuii mig Yac npodinakTMYHOi nepeBipkn Oynu BUSIBNEHI 3Hapsiaas, WO 3a
NMEBHUX YMOB MOXYTb OyTW BMKOPUCTaHI ONSA 34INCHEHHSI MCUMXOSONYHOIO Y
isnyHoro BNAMBY Ha rpomagsH [6]. MNepepaxoBaHi BuLWe HeAoOMiKM He MpPOCTO
CTBOPIOOTb PU3MKM MNOpPYLUEHb MNpaB JOAWMHW, a MpU3BOASiTE [0 peanbHUx
BMMNAAKIB MOPYLUEHb NPaB JTOANHW.

Bocenn 2017 poky YnoBHoBaxeHnm BepxoBHoi Pagn YkpaiHu 3 npas nognHu
Oyno npoBeneHO NepeBipKy BUMKOHAHHA MpouUecyanbHMX MNpaB Ta rapaHTin
i3nyHMX ocib B agMiHICTPaTUBHMX CydOBUX MPOBapKEHHAX. 30kpema, nig dac
3[iACHEHHS MOHITOPUHIY 3BEPHYTO OCOGNUBY yBary Ha HEOCTATHICTb BpaxXyBaHHS
cneuianbHux notpe® couianbHO Bpa3nNMBUX Pyn HaceneHHs (iHBanigis,
MeHCioHepiB, BeTepaHiB TOLWO) B OTPMMaHHI MpaBHMYOI AOMOMOrM nig 4ac
NPoOBafXEHHs B agMiHiCTpaTUBHOMY Mopsiaky. Tak, 3a ocobuctoi yyacTi y
3acigaHHAX nuvle NonoBuHa NpeacTaBHuKIB Bpa3nueux rpyn (52 %) otpumysana
HanexHy npaBoBy gonomory. Pasom i3 TuM y 11% cuTtyauin cnoctepirayi Bkasanu
Ha Te, WO HasABHICTb aABOKaTa CyrnpOBOAXKYBaacb HEHANEXHO SAKICTHO NPaBOBOI
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ponomorun. HenooguHokMmu 6ynu Bunagku, Konu cyaaa mae 6u Hagatu AoaaTKoBi
PO3’AICHEHHS NPaB UMM y4YacHUKaMm (3 ypaxyBaHHSAM iX 0COGNNBUX XapaKTEPUCTUK i
BiACYTHOCTI afBokaTta), ane He 3pobuB uboro. HanmuacTiwe — 45% — BkasaHe
nopyLueHHs 6yno xapakTepHuM AN MicLeBMX 3aranbHux cyais [6].

Ule ogHum npobGneMHUM MOMEHTOM MOXHa BW3HATU MporanuHu Yy
HauioHanbHOMY 3aKOHOAABCTBI. Tak, YyacTuHa TpeTa ctaTTi 327 Kogekcy YkpaiHn
npo agMiHicTpaTUBHI npasonopyLUeHHSA nepenbavae BiAGyBaHHA
afMiHicTpaTMBHOro apewTty. Ane cam MOPSAOK LUbOro  MexaHiamy He
BpErynboBaHW i HE ONUCaHWA Y HOPMAaTMBHUX akTax, WO (PaKTUYHO «PO3B’A3yE
pykn» opraHam HauioHanbHOI noniuii MApM  3acToCyBaHHI  3a3Ha4eHoro
aOQMIHICTPATUBHOIO CTATHEHHS | CynepedvTb MPUHLMIY 3aKOHHOCTI Ta He
Bignosigae nonoxeHHAM KoHcTuTyuii YkpaiHu i ctatTti 5 KoHBeHUil npo 3axuct
npae noanHN Ta OCHOBOMOMOXHMX cBOGOA,.

Ha moto AymKy, BaxnvMBuM iHCTpyMEHTOM 3aans 3abe3nedeHHs npas i cBobog
NIOANHM € NOCUNEHHS AoBipY 3 BOKY AepXKaBHWX OpraHiB A0 3BepHEHb rpoMagsH,
nogaHux y @opmi nponosuuii, Wo € MexaHisaMoM Ge3nocepenHboi y4acTi
rpomMagsiH y OepXXaBHOMY YMpaeniHHI i 0AlOTb MOXMIMBICTb aKTMBHOIO BMMMBY
rpoMagsHuHa Ha po3pobKy Ta 34INCHEHHST AepXKaBHOI MOMITUKN Y Pi3HMX cdhepax.
BanvBMM YMHHMKOM [OOTPMMaHHA Ta 3axUCTy MpaB JOAWHU € MOCUIEHHS
nia3BiTHOCTI Aep>xaBHUX CNyX0O0BLiB, CTBOPEHHSA OCBITHIX CUCTEM MO MiABULLEHHIO
kBanidikauii gepxxaBHMX CMyXOO0BLUIB i3 NWTaHb MpaB JOAMHW Ta MNPUHUMNIB
HanexHoro ynpaeniHHA, a TakoX 3abesneveHHs BifgwkogyBaHHA ocobam, ki
3a3HanM MNopyLUEHHs1 rapaHToBaHux iMm npaB. OKpiM Toro, HeobxigHO NOCUMNEHHA
BiANOBIAANbLHOCTI NOCagoBUX OCIO OpraHiB ynpasniHHA 3@ BUMHEHHS KOPYMLiMHNX
fisiHb, pos3pobka pekomeHAauin 3 MonepemXeHHs KOPYMNUINHWUX 3MO4YMHIB Y
[EepPXaBHUX YCTaHOBaX.

Omxe, HWHI B YKpaiHi cknmanacsi Baxka cuTyauis 3 JOTpUMaHHsSM npaB Ta
csobon noauHM | rpomagsiHiHa. [nsi BUpILWEHHsT iCHyluMx npobnem  cnig
NOLWMpPIOBATU Ceped  HaceneHHst iHdopmauito npo ixHi npaea, 3akpinneHi
HauUioHanbHNM 3aKOHOAABCTBOM. Y 3akoHoAaBuiN cdepi HeobXigHO 3aiNcHIOBaTU
000B'sI3KOBY MpPaBOBY €KCMepTM3y YCiX 3aKOHOMPOEKTIB o4O BignoBiAHOCTI
NpUHUMNY npiopuTeTy npaB i cBoOOA4 NOAMHW. A TakoX BaXMMBMM KPOKOM €
BUKOPWUCTAHHA peKoMeHAaLil i OOCBiAYy MiKHAPOAHUX OpraHisauin Ta iHO3eMHUX
KpaiH.
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NMPABO HA CMPABEAJIMBbLIW CY[ B PAMKAX YIOJIOBHOIO
NMPOLIECCA

MacanutuHa Buktopusa CepreesHa
HauyuonanbHsbil topuduydckuli yHugepcumem um. Spocnasa Mydpozo
YKkpauHa

B nepeBofe ¢ natuHckoro justitia - aTo cnpaBegnNMBOCTb, OT jus - NpaBo, TO
€CTb NpaBo ABMNSAETCA OCHOBOW CNpaBeAnvMBOCTU. HO MMEHHO cnpaBeanMBOCTb
BbICTYMaeT OCHOBOW MAEeW npaBa, BblpaXaeT ero CyLHOCTb, a OCOObIA akT
Npu3HaHWsa onpeaenseT, Kak cnpaBeAMBOCTb, Tak U PEHOMEH MpaBa B LiENoM.

CnpaBeanMBOCTb  BbICTYNaeT  MepoOM  OTHOCUTENbHO  OOCTOMHCTBA
LEeHHOCTEeN, MeporM wux paBHOBecud U cybopauHauun. CnpasBeanveocTb
BbICTYNaeT 0COObIM MexaHW3MOM, KOTOPbIA NnoaaepXvBaeT Mepy paBHOBECHUS
NpaBoOBbIX LIEHHOCTEN N OOHOBPEMEHHO SIBNSAETCS onpeaensitolmnmMm MOMEHTOM
OOMUWHMPOBAHUSA NPU KOHIIMKTHOM CTONMKHOBEHUN 3TUX LIEHHOCTEMN.

EBponeiickas KOHBEHLMS O 3aliuTe NpaB YeroBeka M OCHOBOMOMarakLLmx
cBobop B CT..6 3akpenuna npaBo 4ernoBeka Ha cnpaBeanuBbii cyd. CormacHo
NnonoXeHusiM 4.1 3TON cTaTbW KaXAbli MMEET MpaBO Ha CnpaBeanvMBoe U
nyénvyHoe pas3bupaTensCcTBO Aena B pas3yMHbIA CPOK HE3aBUCUMMbIM 1
GecnpucTpacTHbIM CyaooOM, CO34aHHbIM Ha OCHOBAHMM 3akOHa cropa O ero
rpaXkgaHckux npaBax W 06SA3aHHOCTSX WM Npu  NpeabsaABneHun noboro
npeaobsBnsSeMoro emy yronoBHoro o6euHeHns. CyneGHoe — pelleHue
obbaBnseTcs nybnuyHo, ogHako npecca u nybnvka MOryT He AoMycKaTbCH Ha
3acejaHusl B TeveHue Bcero cyaebHoro pasbupatenbcTBa UMM €ro 4actu no
coobpaxeHusm mopanu, obLecTBEHHOro mnopsiaka WM HauWoHanbHON
6e3o0nacHoOCTM B OEMOKpaTU4eCcKoM OOLLecTBe, ecrnv Toro TpebylT UHTEpECHI
HECOBEPLUEHHONETHNX UMW ANSA 3alMUTbl YaCTHON XXM3HWU CTOPOH, UMK - B TOW
cTeneHu, 4To cyaa, CTPoro HeobxoamMmo - Npu 0cobbIX 0bCcToATENBCTBAX, Koraa
rMacHOCTb HapyLlana 6bl MHTEpPECHl MpaBoCyaus.

B 4.2 ykaszaHO, 4YTO Kaxdbll OOBUHSIEMbII B COBEPLUEHWM YrONIOBHOMO
NPeCTYNNEHNss CYNTAETCA HEBMHOBHbLIM [0 TeX MOp, Moka ero BuMHa He bypeTt
JoKa3aHa B 3aKOHHOM MOpPSsIAKe.

Y.3 npegycmaTtpuBaeT, 4TO Kaxdbll OOBMHSIEMbIA B  COBEPLUEHUN
YroNOBHOIO MPECTYNIEHUS UMEET Kak MUHUMYM crneaytoLine npasa:

a) ObITb He3aMeanMUTENbHO Y NOAPOOHO YBEAOMIIEHHLIM HA MOHATHOM eMy
S3bIKE O XapaKTepe U OCHOBaHWUM NPEAbABNEHHOIO eMy 0OBUHEHWS;

b) umeTb pocTaToyHOE BpPEMsi U BO3MOXHOCTM, Heobxooumble Ans
NOArOTOBKU CBOEN 3aLLMUThI;
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C) 3awmwaTtbe cebs NMYHO MNKM Yepes NOCPEACTBO BbIOPAHHOTO UM camMum
3alMTHUKA MINU - MpU HeJoCTaTKe CpeacTB ANs onnaThl YCMyr 3aliMTHUKa -
nonyyatb Takyl mnomowp OecnnatHo, korga Toro TpebyloT WHTepech
npaBoCyaus;

d) ponpawwuBaTh cBuageTenen unu TpeboaTtb, 4TOOBI UX gonpocunu, a
Takke TpeboBaTb BbI30Ba M JONpOCa CBMAETENEN Ha TeX Xe YCNOoBUSAX, YTO 1
cBuaeTenen;

€) ecnu OH He MOHMMAaEeT si3blka, UCMONb3yeMoro B cyae, U He roBopuT, -
OecnnaTHOM NomoLLbio nepeBog4mka [1].

MonoxeHuss HacToslen cTaTbM B ONpPeAEeNieHHON CTEeneHu cOoBnagalrT C
nonoxeHnamu cr.14 MexagyHapoOHOro nakra O rpaxgaHCKMX U MONUTUYECKUX
npaeax u ct.10 BceoOwer AgeknapauvMu npaB 4enoBeka, rge ykasaHo, 4To
Kaxgbli 4YenoBek, Ans onpedeneHnss ero npaB u ob6A3aHHOCTEN W Ans
yCTaHOBMNEeHNss 060CHOBAHHOCTU NMpPeabsiBNEHHOIO €My YrorloBHOro OOBUHEHUS,
MMeeT npaBo, Ha OCHOBE MOSIHOMO paBEeHCTBa, Ha To, 4Tob ero geno 6biIno
pPaccMOTPEHO rNacHo u ¢ cobniogeHneM BCEX TPEHOBaHWIA cCnpaBeasiMBoCTy
HesaBucuUMbIM 1 6ecnpucTpacTHbiM cyaom [2], [3].

JocTynHocTb  nmpaBocyousi  SIBMSIETCA  COCTaBMSAOWEN MpaBa  Ha
cnpaBeanveoe cynebHoe paccmoTtpeHne. B cT.55 KoHcTutyumm YkpauHbl
yKa3aHo, 4YTO KaXOgoMy rapaHTMpyeTcsi MpaBo Ha obxanoBaHve B cyae
pelleHui, OeNCTBUA WnvM 0e3deNCTBUSA OpraHoB roCy4apCTBEHHOW BMacTy,
OpraHoB MECTHOro caMoynpaBreHusi, 4OMMKHOCTHbIX U CnyXebHbix nuy. Kaxabin
umeeT npaeso NO6bIMM He 3anpeLleHHbIMU 3aKOHOM cpeAcTBaMy 3aluumuiaTtb
cBov Npasa u cBob0AbLI OT HapyLLEHUI 1 NPOTUBOMPAaBHbLIX NocAraTenscTs [4].

Tak e coOCTaBnswowWwer npaBa Ha cnpaeBeanueoe  cyanebHoe
pasbupaTenbcTBO  sBNsieTcd  NybnMyHOCTe M rmacHocTb  cyaebHoro
pasbupaTtenscTBa. Beab OH MOXeT cuMTaTbCA CNpaBeAnuBLIM fUWLb NpU
ycnosun  cobniofeHus  MpUHUMNOB  BEPXOBEHCTBA MpaBa, 3aKOHHOCTH,
paBEeHCTBA y4aCTHUKOB MpoLuecca nepes 3akOHOM U CyOM, COCTA3aTENbHOCTH,
OUCNO3UTUBHOCTU, FNACHOCTU U OTKPbITOCTU. OrpaHnyeHnst 3TMx MPUHLUMNOB
BO3MOXHO TOMbKO B Criyyasix, NpeayCMOTPEHHbIX 3aKOHOM M B 060CHOBaHHbIX
cnyyasix, KoTopble Heo6xoaMMbl B AeMoKpaTuyeckom obuuectse [5].

BaxHo Takke paccmMoTpeHue Aena B «pa3yMHbI CPOK», KaK yka3aHo B CT.6
EBpOKOHBEHLMN, TO €CTb AenaeTcs akUeHT Ha TOM, YTO NnpaBocyaue AOIMKHO
ocyLllecTBnsaTbCA 6e3 HeHyXHbIX npoBonoYek [1], [5].

OTOT KpuTEpUii SABNAETCS CYOBEKTMBHBLIM MOHSATUEM, KOTOPOE 3aBUCUT OT
poAa fena, HaxoAsiLerocs Ha pacCMOTPEHUWU Y CYAbW, YYUTbIBAsi CIOXHOCTb
nena, noBefeHne CTOPOH, KOTopasa MOXeT ObiTb HanpaerieHa Ha 3aTarnBaHue
npouecca v Apyrme oO6CTOATENbCTBA, KOTOpPble MOryT MOBMAMATL Ha CPOK
paccMOTpeHus aena.

Mpn paccMOTpeHUN YyronoBHbLIX Aen CPOK HAYMHAETCSt C MOMEHTa BpyYeHust
YMONMHOMOYEHHbIM Ha TO OpraHom nuue oduumansHOro coobLeHns o
NoA03pEHNM E€ B COBEPLUEHUMN NPECTYMIEHNS.

Takke B pamkax npaBa 4YenoBeka Ha crpaBeanvMeoe cyaebHoe
pa3bupaTenbCTBO CyllecTBYeT MpaBo Ha MpaBoByw nomowb. B cT1.59
KoHCTUTyuMM  YKpauHbl  yKa3aHO, 4YTO KaXabli MMeeT npaBo  Ha
nNpodeCccrMoHanbHy0 OPUANYECKYIO MOMOLLb.
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MNcxoas v3 BolilLenprBedeHHOro MOXHO caenaTth BbiBOA, YTO HECMOTPS Ha
Gonbluoe konuyecTBo Aen B EBponeiickom cyde no npaBam YeroBeka NpoTUB
YKkpauHbl Mo NOBOAY HapyLleHust HopM CT.6 EBpoKOHBEHUMU, YKpavHa Aenaet
BCce HeoGXoauMoe W OT Hee 3aBucsllee AN CBEAeHUS TakMX WCKOB K
MUHUMYMY.
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NPABOBE 3ABECMNEYEHHA OXOPOHU BOA BIA
3ABPYOHEHHA B YMOBAX €EBPOIHTEMPALIMHNX NPOLIECIB

JluceHko AHHa ApTtypiBHa

HaykoBwuii KepiBHUK: KaHA. 0. Hayk, goueHT OoHeub O.B.
HaujoHanbHut topudu4Hull yHieepcumem imeHi Sipocnasa Mydpozo
YKkpaiHa

BoaHi pecypcu € OOHMM 3 XUTTEBO BaXNMBMX KOMMOHEHTIB rigpocdepun
3eMHOi Kyni Ta HeoOXigHOH CKNaJoBOK COLiNbHO-EKOHOMIYHOTO pPO3BUTKY B
uinomy. Y Haw yac niogum gyxe iHTEHCMBHO BUKOPUCTOBYIOTb BOAHI pecypcu Ans
3a0BOJIEHHsT BnacHux notpeb, Ans CinbCbKOrocnoAapcbKoro MpU3HAYeHHs, a
TakoX Ans BiONOYMHKY, crnopTy. HesBaxawun Ha Take CHNOXWBaHHA BOAU
HaceneHHsM, TONTIOBHOK MNPOOMEMOK CTano nporpecytoye 3abpyaoHEHHS PiYOK,
03ep i nia3eMHuMX BOA. 3HayHe 3POCTaHHS MPOMMCMOBOCTI MPU3BENO A0 Pi3KOro
30inbleHHa obcAriB BiAXOAIB, WO CKMOAKTLCSA, Y BUMMSAI HeouuweHux abo
HEeOOCTaTHbO OYULLEHUX CTIYHMX BOA Yy Bogommuwa. HuHi 3abpygHeHHs Boa B
GaceliHax BENUKMX Pik NPaKTUYHO Ha BCih TepuTopii YKpaiHM OOCArno KpUTUYHUX
nokasHukie. NMutomMa Bara 3abpyaHEHWX CTiYHMX BOA Y 3aranbHoMmy ix obcsasi
cTaHoBura B KiHUi XX cT. B Uinomy no YkpaiHi 28%, B ToMy 4ncni y XapkKiBCbKivi Ta
JlyraHcekin obnactax — noHag 70%, y YepHiBeubkin, Opecbkii, [doHeubkil
obnactsax — noHag 50%. [eski pivyku nNpakTMYHO NEpPeTBOPEHi Ha CTiYHi KaHaBu.
Takox Big 3abpyaHeHHs noctpaxganu npubepexHi 30HM A3oBCbkoro Ta YopHoro
mopis [1].
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[o npobrnemu BUKOPUCTAHHA Ta MPaBOBOi OXOPOHW MPUPOLHUX PecypciB
3aranomMm 3BepTanucs Taki y4YeHi-npaBO3HaBLi Yy ranysi ekornoriyHoro npasa, siK
B. I. AHgpenues, A. I. M'eTbmaH, B. M. KomapHuupbkui, 1.1. Kanakaw, B. J1. MyHTSH
Ta iH. Y CBOW 4epry, NMUTaHHS BWKOPUCTAHHS Ta OXOPOHU BOAHUX PECcypciB
pocnipxkysanuca . B. AnicivoBoto, B. |. lopgeesum, B. B. E€podeeBum,
0. C. Konbacosum, H. M. O6itox, O. B. Cepatokom, A. K. Cokonosoto Ta iH.

3abpyaHeHHs Boan HabyBae 3arpo3nuBOro xapakrepy i B 6aratbox panoHax
YKkpaiHM nepeBuLLye 30aTHICTH A0 CcaMoouuwieHHs. | B pesynbTaTi LbOro
3MeHLYTbCA pecypcu Boau. [bkepen 3abpyaHeHHA Boau Ayxke bGarato,
OCHOBHVMM 3 HUX €: CTi4Hi BOOAW NPOMMUCIOBUX NIANPUEMCTB , BiAXOAN AEPEBUHM,
BiAX0AM BUPOGHMLTB nMpu BMOoOYyTKy KOPUCHMX KOManwuH, BOAM LuaxT, nobyTosi
Bigxoam abo BUKMOAHHSA CMITTSH y BOAY [2].

B ykpaiHCbKOMYy 3aKOHOAaBCTBi CTBOpPEHi HOpMW, sKi  3abOpOHAITH
roomagsHam 3abpyaHioBaTv BOgHi pecypcu. Tak, BignosigHo o ¢t.99 BogHoro
Kogekcy  YkpaiHm 3abOpOHSETbCS CKMOAHHA Yy BOAHI OO’eKTM BUPOOHUYMX,
nobyToBux, pagioakTUBHMX Ta iHWMKX BigxodiB i cmitta. [lignpyuemcTam,
ycTaHoBaM, oOpraHizauism i rpomagsHam 3abopoHeHe 3abpygHeHHs
3acMidyBaHHSA MOBEPXHi BOAW, NbOLOBOrO NMOKPUBY BOLOWM, BOOOCTOKIB, @ TaKOX
MOpiB BUPOGHMYMMMK, NOOYTOBMMU Ta iHWUMKU 3abpyaHIOYUMKU peYOBUHaAMMU
(cT.100 BogHoro Kogekcy) [3].

BnacHuku 3acobiB BogHOro TpaHcnopTy, TpybonpoBoAiB, NraBakynx 1a iHWmx
crnopya 3060B’s13aHi 3abe3nevyBaTi OXOPOHY BOf Bif 3abpyaAHEHHSA MACTUNBbHUMW,
NanMBHUMK, XiMIYHMMMK, HadTOBMMM Ta iHWMX 3a0PyOHIOIYMMKU PEYOBUHAMM.
(ct.101 BopgHoro Kopekcy). O6os’askoBe 3anobiraHHA 3abpyaHeHHIo npwu
36epiraHHi , TpaHCMOPTYBaHHI Ta BMKOPWUCTaHHI A00OpiB, XiMiYHMX 3aC06iB 3axuCTy
pPOCNVH Ta iHWMX TOKCUYHMX MpenapaTiB i PeYOBUH CiNbCbKOrocnoAapCbKumu
nignpuemcteamu. TakoX NOpPYLUEHHS BOOHOIO 3aKOHOL4ABCTBA MOXE TArHYTM 3a
coboto ancumnniHapHy, aaMiHiCTpaTuMBHY, LMBINbHO-NpaBoBy abo KpuMiHanbHy
BignoBiganbHiCTb. KOHTpPOMb Ta OXOPOHY BOAHUX PeECypciB  30INCHIOTb
NpPaBOOXOPOHHI opraHn. BoHu 3060B’si3aHi OXOPOHATWM BOAM Bif 3abpyAHEHHS |,
3aCMiYEeHHs iHWMX 3ryGHMX BMMMBIB Ha CTaH Bod. Y Ui poboTi BepyTb yyacTtb
TepuTopianbHi opraHu Ta iHLWi nigposginm.

OpHowo i3 hopM OXOpOHM BOA MpauiBHWKaAM OpraHiB BHYTPILIHIX CrnpaB €
HagaHHa BceObiYyHOi 4OoMOMOrM BOAOrocnofapCbKMM OpraHaMm , Lo PeryrnioTb
BUKOPWUCTAHHSA | OXOpOHY BOA. [peAcTaBHUKM LMX ABOX OpraHiB NpOBOASATL CRiMbHi
peron i nepeBipkM 3 MeTol 3abe3neyveHHs BMKOHAHHSA nignpuemcTBamu,
yCTaHoBaMy , OpraHisauisMu i rpomagsHamMu BUMOr 3aKOHOAaBCTBA LUIOAO
OXOpOHM BoA. Lli BOOOOXOPOHHI 3axoou MakTb 3A4e6inbworo npodinakTuyHy
CNPsSIMOBAaHICTb, MeTa AKX He AOoNyCTMTW 3abpydHeHHs i 3acMiyeHHs BoA, abo
3aB4YaCHO BUSABUTM Taki MPaBOMOPYLUEHHS Ans BXWATTS BigNOBIOAHMX 3axoAiB.
YkpaiHa sk ydacHuus OOH 6epe yvacTb y BupilleHHI npobnem BoAHMX pecypciB
CBiTYy. HamBaxnugilly ponb y koopAuHauii MiKHaApOAHOI AisifIbHOCTi 3 OXOPOHMU
BOAHMX pecypcCiB NnaHeTV BidirpalTb MDKHAPOAHI yroaun , ki BXe [JaBHO
BUKOPWUCTOBYIOTBCS Y MiDXKHAPOAHOMY MpaBsi Ta npaktuui. [epLio mixHapoaHOo
yrogoto, sika BCTaHOBWIA NeBHi 3000B’A3aHHSA AepKaB Y ranysi oxopoHun CBiTOBOro
okeaHy, Oyna JloHOOHCbKa KOHBEHLiS 3 MOMNepedXeHHs 3abpyaHeHHA Mopsi
HacTolo 1954p.3 nonpaeBkamy 1962p., ska 3abopoHMna 3nvBaHHA HadTU i3
CydeH, BcTaHoBuna 3abopoHeHi 30HKM, 3000B’A3ama KOXHY [epxaBy, sHka



5 rpyaHsa 2018 pik e IBaHo-®paHkiBCebK, YkpaiHa o 71

nignvMcana KOHBEHLU,lo, 3acTocyBaTu HeobxiaHi 3axoam Ansg obnagHaHHA OKpeMMX
nopTiB MPUCTPOSMW AN NPUAMaHHA HadToBMX 3anuuwkis. Y 1969 p. go
JloHOOHCBKOI KOHBEHUiT BHeECnM HOBi MoMnpaBku, 3a sikMMu Byno ckacoBaHO BCi
3ab0poHeHi AN 3nvMBaHHA HadTWM 30HU, @ 3aMiCTb HUX 3aBOPOHEHOK 30HOH
oronoweHo yeecb CBiToBUMA oOkeaH. YciMa nuTaHHAMKW, MOB’'sAA3aHMMK 3
npobnemamu CBiTOBOro okeaHy , 3anMmaeTsca MikHapoaHa Mopcbka opraHisauis
(IMO- International Maritime Organization). IMO Bupilwlye nuTaHHa , NOB’A3aHi i3
3abesneyeHHsM cniBpobITHMLTBA Y CYAHOMMAaBCTBI M MOpennaBaHHi, po3pobkoto
pekoMeHAaUi i MpoekTiB KOHBEHLiW 3 Mopcbkoro npaea. Y 1963 p. 6yno
nignucaHo MockoBCbkMIn [0OroBip Npo 3abopoHy BMnNpobyBaHb siAepHOi 36poi B
aTtMocdepi,kocMiYHOMY npocTopi Ta nig Bodow. Benuke 3HayeHHa Ang
nonepenXeHHsi pagioakTMBHoro 3abpyaHeHHs CBiToBoro okeaHy mas [orosip npo
3ab0poHY pO3MILLEHHS Ha [Hi OKeaHiB i MoOpiB Ta B iX Hagpax sgepHoi 36poi
MacoBOro 3HuLEeHHA. 3pocnn obcarn MOPCbKMX nepeBeseHb HadTW, AKi 3HAYHO
30inbwmnu Hebesneky 3abpyaHEHHsI i OCHOBHOK MeTow nignucaHHA KoHBeHUin
ctano 3anobiraHHa Bukmgam To GopoTbba i3 posnuBamu HadpTv. Y 1993 p.
MiHICTPaMM OXOPOHU AOBKINMSA LWICTbOX YOPHOMOPCBLKMX KpaiH Oyna nignucaHa
Opecbka MiHicTepcbka [eknapauis, sika nepenbavae: 3abopoHy ckuiis
pagioakTuBHUX MaTepianis 'y YopHe Mope; KOHTpomnb 3a 3abpyaHeHHs BiA
CyOHOMNMaBCTBa; KOMMMEKC 3axOAiB 3i CTBOPEHHSA MPUPOOOOXOPOHHUX TepuTopin
Ta 30epexeHHs Biopi3HOMaHITTA ; po3pobKy NnaHiB pearyBaHHs y HaA3BUYaWHUX
CuTyauisix; iHBeHTapusauilo Jxepen 3abpyAHEHHS, CTBOPEHHA CuUcTeMM
MOHITOPVMHIY Ta BMNPOBaPKEHHA NporpaM  MOHITOPUHIY;  3anpoBafXXeHHS
€KCNepTn3n BCiX NPOEKTIB Ha NPeAMET iXHbOro BNAMBY Ha AOBKINMS.

OTxe, MiKHapOAHUA MNPaBOBUIN PEXUM BUKOPUCTAHHSA i OXOPOHW BOLHMWX
pecypciB nnaHetn 6asyeTbCsi Ha TaKMX FOMOBHUX acCMeKTax, siK: perynioBaHHs
pnbanbcTBa Ta iHLWMX MOPCBKMX MPOMUCHIB; BUKOPUCTAHHSA OHA | Haap OKeaHy 3a
MexaMu Lienbdy MOXIMBE BUKIHOYHO B Linsx nepeabdadeHnx 3akoHOAaBCTBOM, a
TaKOX NpoBeAeHHs 0araTOCTOPOHHIX HAyKOBUX [OOCHIMKEeHb oOkeaHy 3
OOTPYMaHHSAM MPaBOBOrO PEXUMY TOPrOBENbHOIO CYAHOMMAaBCTBA i BIICLKOBOTO
MOpennaBCcTBa, a Takox 3abopoHa 3abpyaHeH!0, CKMAIB PaikTMBHMX MaTepianis Ta
iHLWIKX MaTepianis.

MigpcymoByloun, 3a3HaAuMMO, WO OAHIE0 3  HAWronoBHIWMX npobnem
CbOrofeHHss Anst YKkpaiHu € cTaH BOOHMX O6’ekTiB, iX 3abpyaHEHHS CTiYHUMMK
Bogamu. Lo nopyliye nutaHHA po3pobku Ta NPURHATTSA OiEBOI CUCTEMY NPABOBUX
HOopM B cdpepi OXOpoHM BoA BiA 3abpyAHEHHS Ta HadacTb 3MOry 3anyyYeHHsi
iHBECTMLIN [0 34INCHEHHA e(EKTMBHOI OYMUCTKM CTiYHUX BOA, BNPOBaAXEHHS
HOBITHIX TexHoONorin B 3a3HayeHin cdepi. Kpim TOro, HasBHa notpeba y
BCTAHOBIEHI MEX BMKOPUCTaHHSI BOA AN CiflbCbKOrOCNo4apChbKoro Npu3HaveHHs;
MOCUINEHHI KOHTPOIMKO 33 OXOPOHOK BOAHUX PECYPCIB Ta iX BUKOPUCTaHHAM;
pO3po6KM Ta BNPOBaXXEHHS CUCTEMM HOPMYBAaHHSA Ta CTaHO4ApTM3auii 3 NUTaHb
ynpaBniHHs, KOHTPOM 33 BMKOPUCTAHHSIM i OXOPOHK BOA Ta 3abesneyeHHsiM
SIKOCTi BOAM; NiABULLEHHI edPeKTUBHOCTI CUCTEMN AEPXKaBHOMO MOHITOPUHTY BOA.

Cnucok BUKOPUCTAHUX AXepen:
1. EkonoriyHe npaBo YKpaiHu : migpyd. Ans CTyA. opua. cnew. BULL. HaBY. 3akr. /
3a pea. A.lN. Fetbmana ta M.B. Wynbru. Xapkis : MNMpaso. 2009. 328 c.
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2. Kobeubka H.P. EkonoriyHe npaBo YkpaiHu : HaB4y. noci6.. Kuie : KOpiHKOM,
IHTep. 2007. 352 c.

3. BogHui kogekc Ykpainu Big 6 yepBHA 1995 poky Ne 213/95-BP (3i 3wmiH. Big
2012 p.) Bidomocmi BepxosHoi Padu YkpaiHu. 1995.

NPABOBE PEIYNMIOBAHHSA AUCTAHUIAHOI NMPALI B YKPAIHI

Ockepko-Pocnasnesa AHHa PycnaHiBHa

HaykoBuin KepiBHUK: KaHA. 0. Hayk, goueHT Npekosa M.M.
lMonmasckkud ropuduyHUl iHCmumym

HauioHanbHoeo ropuduyHoeo yHigepcumemy imeHi Spocnasa Mydpozo
YkpaiHa

B ymoBax HayKOBO-TEXHIYHOrO MpPOrpecy, PO3BUTKY Cy4acHUX iHpopmaLiiHuX,
KOMYHiKaUiiHux TexHonori, BiabyBalTbca rnobanbHi 3MiHM W Yy couianbHOo-
TPy£oBiv cdepi (TpaHcopmaLis 3aNHATOCTI, BUHUKHEHHS Ta NOLWMPEHHS Tl HOBMX
dopM, Takmx §K AuWcTaHuiiHa npaus). Lle poskpvBae HOBi MOXNIMBOCTI And
BMKOPUCTa@HHS TPYAOBOro MOTEHLjany HaceneHHs, PO3LUMPEHHS PWHKY MpaLi,
Mi>KHapogHoro cniepobiTHMLTBA.

BuaHayeHHs1 NOHATTS “OMcTaHuiHa poboTa”, “gucTaHuiiHa 3alHATICTL”,
“BippaneHa pobota”’, “BigoaneHa 3aliHATICTL” B YKpaiHCbKOMY 3aKOHOOABCTBI
BiACYTHE (BOHO He nepepbadveHe Hi B 4umHHOMY K3nllY, Hi B npoekTi HOBOro
Tpynosoro Kogekcy, y HaykoBili nitepaTypi ii BU3Ha4aloTb No-pisHOMY).

Tak, ancTaHuiiHa poboTa BU3HAYAETLCA SIK THY4YKa MOXIMMBICTb MpauoBaTt y
MiCLIeBOCTi, pO3TalUOBaHin Mo3a 3BMYanWHMM pobounm wmicuem. A.M. Konot
“OnCTaHUIHOK” Ha3nBae poboTy, ska B pe3ynbTaTi BUKOPUCTaHHS iHpopmaLiiHnx
Ta KOMYHiKaUiiHUX TEXHOMOriM BigaanseTbes Big npumiweHs pobotoaasus [1, c.
130].

Be3scymHiBHO, gucTaHuinHa poboTa, sk atvnoBa ¢opma 3alHATOCTI Mae sk
NO3WTUBHI, Tak i HeraTMBHI pucyn Ons poboToAaBuiB i npauiBHMKIB. 30Kpema,
3MEHLLYITECA BUPOOHMYI BUTpaTh poboToaaBuiB Ha KaapoBi (€KOHOMISA KOLUTIB Ha
CTBOPEHHS HOBUX poB0unxX MicLb, 3abe3neyeHHs coLjianbHOro naketa npauiBHuka,
NPOXOMXKEHHS MeAOoMsSAiB, KypCiB, HaB4aHHA MpauiBHWKIB), rOCNOAapChbKi
(opraHisauis pobo4yoro wmicud), CTPyKTypHi (BygiBHMUTBO oOdiCiB, NMpPUMILLEHB),
agMiHicTpaTuBHI NoTpebu. HaTomicTe BOHM MawTb MNPOAYKTUBHOIO pobiTHUKA,
LUMpOKUIA BUGIp cepen nepcoHarny, NerkogocTyrnHi TEXHONOrT, AelweBy TEXHIKY Ta
TexHonorii And KOMyHikauil (Hanpuknag, enekTpoHHa nowTa, Pi3HOMaHITHI
"MeceHxepu").

Ane BoOHOYaC HECYMIiHHI MpauiBHUKM MOXYTb HE BMKOHyBaTU pPoOOOTY Yy
BKasaHi TepMiHW, 3HWXKYETbCA SKICTb NPOAYKUii, pobIiT Ta nocnyr, 3amiHa
npaudiBHMka € npobnematuyHow. ICHye pu3vK BTpaTM AaHUX, MOLUKOKEHHS
nporpamHoro 3abea3neyveHHs, TEexHikM Mpu HecaHKUiOHOBaHOMYy [OCTyni Ao
iHdopMaLlii, XakepCbKMX aTakax.

OpHak nig Yac gUCTaHUinHOT NpaLi NiaABULLYETHCA NPOAYKTUBHICTL poboTu. Lie
MOSICHIOETLCS TWMM, WO OCOOWM MNpaLioTb Y 3pYyYHOMY ANs HUX CepenoBuLLi,
OTOYEHHI, Ha ymMOoBax 3py4Horo rpacdiky n posnopsgky. Ha nignpuemcrsax mavixe
YHEMOXIMBIIOETLCH BUHUKHEHHST KOH(MIKTHUX CUTYyaLil K MiX Koreramu, Tak i 3
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KepiBHMUTBOM. [MpauiBHMKM MaloTb 3MOry opraHidyBaTu cobi BnacHy CrokilHy
pobo4vy o06cTaHOBKy, Mpu HeobOXiOHOCTI BupillyBaTK CiMeWHi npobnemu
(Hanpuknag, gornagaTty 3a AitbMu). 3HMKaKTb BUTPATU FPOLLEN | Yacy, NoB'A3aHi 3
noisgkamm o Micua pobotn. 3'aBnseTbca  Ginble MOXNMBOCTEN  Ans
camopeanisauii.

IcHye gymka, WO AWCTaHUiIViHI (hOpMU 3aMHATOCTI He nuwe 3MEHLUYHTb
coujanbHy HanpyXeHiCTb y CYCNinbCTBi, @ W NpPOsBM OUCKPUMIHAaLii 3a BIiKOM,
CTaTTio, 3a perioHanbHOK 03HaKo, BIOCYTHICTIO odiuinHOro cTtaxy poboTw,
ponatoTb reorpadiyHi 6ap’epu. barato 6e3pobiTHMX MOXYTb OUCTaHUINHO
OTPUMYBATU 3aBAaHHA | MaTW Joxig Yy BUMMA4i 3apnnaTtu 3a iX BUKOHaHHS, Lo Aae
3acobu fo icHyBaHHSA [2, c. 124].

[Mo3nTMBHOK pUCOIO € 3aranbHOOOCTYMHICTL ANS MPaKTUYHO BCiX KaTeropin
HacerneHHs. Lle i Ti, xTO MaloTb 0OMEXeHHA Mo npaueBnawTyBaHHIO (iHBanigw),
nIan, SKMUM BaXKO Bignydartmcs 3 gomy (ocobu, Wo aornsgaroTb 3a XBopumn abo
OiTbMU, neHcioHepun), abo X NpocTo Ti, XTO noTpebye [oOaTKOBOro 3apobiTky.
Takuii BMA, 3aNHATOCTI Hambinbl 3pyyYHuMin Ansg G6araTbOx KaTeropin npauiBHUKIB,
TakMx §K MeHemxep, Beb-gM3aniHep, MporpamicT, CMCTEMHUI agmiHicTpaTop,
Konipantep, daxiBeub 3 pepanTuHry; NPeAcTaBHUKIB TBOPYMX npodecin
(MMCBbMEHHMUK, >XypHanicT, Xy4OXXHUK, Nepeknaaad, apxiTekrtop).

Benvke 3HayeHHss Mae MOXNMBICTb MpautoBaTh Ha 3apybikHi dipmu, He
nokuaarum csoro 6yauHky oTpumyBaTh Ginblly 3apobiTHy nnaTy (Hanpwuknag,
CLUA Ta kpaiHn €sponu Big4yBatoTb rocTpy HecTady B IT-daxiBusx).

BogHovac e mMoBa Mpo MOripLUEHHS couianbHOro 3axucTy npauiBHukis. Lle
BUSBMAETbCA W Y BiACYTHOCTI couianbHUX rapaHTin, poBITHMKM 3a3HalTb
OVCKPUMIHaLii, YTUCKIB CTOCOBHO 3apobiTHOI nnatu, Kap'epHOro 3pOCTaHHS.
KaTteropis "anMcTaHUiiHMX npauiBHUKIB" ONWHSAETLCS Y HECTabiNbHOMY CTaHOBMULL.
BTpadaeTbca 3B'A30K 3 koneramu.

Cnig Big3HaunMTK, WO AMCTaHUuiiHa poboTa 3a CBOIMM O3HakaMu € 6rnn3bkoro
0O npaui  HagoMHuKiB. [OucCTaHUiMHMX  MpauiBHUKIB  iHKOMW  NMEHYTb
«KOMIM'IOTEPHMMM HaAOMHMKaMuy. Ha BigMiHy Big AMCTaHUINHOI npadi, HaOOMHY
npaul perynioTb cepel MiKHApPOAHUX HOPMAaTUBHO-MPaBOBUX akTiB KOHBeHLUIs
npo HagomMHy npauto Ne 177, Ha piBHi HauioHanbHOro 3akoHogaBcTBa: Kogekc
3aKOHIB npo npauto  YkpaiHn, 3akoH YkpaiHm «[lpo oOcCHOBM coujanbHOI
3axuLeHOoCTi iHBaniaiB B YkpaiHi», [onoxeHHA npo yMoBY npai HagOMHUKIB.

CTOCOBHO peryrnoBaHHsi AUCTaHLUINHOT Npaui Ha MixkHapogHoMYy piBHi: Ha 100-1
cecii MOIM y »KeHesi 16.06.2011 p. 6yna npunHata KoneeHuis MOI “Tpo rigHy
npauto gomaluHix npauisHukis” Ne 189 ta PekomeHgauia Ne 201, o JONOBHIOE ii.
BkasaHni KoHBeHLUis Ta PekomeHaauisi NOLWMPOKTL HA JOMALLHIX MpauiBHUKIB Ao
BCiX OCHOBHMX TPYAOBMX CTaHAApTIB: NpaBo Ha o0O0’egHAHHSA, KOMEKTUBHI
neperoBOpu, 3axmcT Bif, MPUMYCOBOI Mpaui, 3abOpPOHY Ha BMKOPUCTaHHSA npadi
AiTen, a TakoX MawTb pAA iHWWX rapaHTin: NnpaBo Ha YKMajaHHsa MMCbMOBOIO
[OroBopy, peryntoBaHHs TpuBanocTti poboyoro yacy, 3axoau i3 3abesneyeHHsi
6e3nekun Ta ririeHn npawi, couianeHi rapaHTii, BKMOYa4M NpaBo Ha BiAMyCTKy no
BariTHOCTi Ta Mnorforax, MexaHi3mu 3axUCTy npaLuiBHUKIB-MIrpaHTiB, MOHITOPUHIY
areHTCTB 3alHATOCTI. Ha cborogHi xofHy i3 BkasaHux KoHBeHUin YkpaiHow He
patucpikoBaHo [1, c. 132].

Lle € nporanvHolo B HaLioHanbHOMY 3aKOHOAABCTBI i NOTpebye MpaBoOBOro
peryntoBaHHs, a came: no-nepuwe, patudikauii BkazaHoi Bulle koHseHLUii MOIT,


http://zakon5.rada.gov.ua/laws/show/993_327
http://zakon5.rada.gov.ua/laws/show/993_327
http://hrliga.com/index.php?module=norm_base&op=view&id=94
http://hrliga.com/index.php?module=norm_base&op=view&id=94
http://hrliga.com/index.php?module=norm_base&op=view&id=546
http://hrliga.com/index.php?module=norm_base&op=view&id=546
http://hrliga.com/index.php?module=norm_base&op=view&id=723
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no-gpyre, BKIKOYEHHS] HOPM MPO AMCTaHLiAHY npauto Ao YvHHoro K3nMY y takin
penakuii:

"[ONCTaHUiNHOK npaueld € BUKOHaHHSA NpauiBHUKOM BW3HAYeHO! TPYAOBUM
[OroBOpOM  TpyAoBOi  (pyHKUIlT nosa MicuesHaxomkeHHAM poboTofaBus 3
BMKOPUCTaHHAM iHpopmaLiiH1MX abo KOMYHIKaLiNnHWX TEXHOMOTIN.

Ha guctaHuinHnx npauiBHUKIB NOLLMPIOETHCS Aig TPYAOBOro 3aKOHO4ABCTBA Ta
iHLUMX akKTiB, WO MIiCTATb HOPMUK TPYAOBOro npasa".

Kpim TOro, BaxxnnBum € BperynioBaHHsA Ha nokanbHOMY PiBHI: - onTuMisauia Ta
yHidikaLis KONEKTUBHO-AOTOBIPHOrO pEeryrnoBaHHs  BiAHOCUH YyCiX Ccyb’exTiB
cucTemMy npaudi 3a €avHUMKM cTaHgapTamu (ski nowwptoBanuca 6 Ha BCix
npauiBHWKIB, He3anexHo Big ¢Qopm iXHbOI 3alMHATOCTI) PpO3poOneHHs W
3anpoBaJXEHHs1 yHiBEpCanbHUX CXEM KONEKTMBHO-AOrOBIpHOro 3abesneyeHHs
YHKLiIOHYBaHHA CUCTEMW HETPaauLUINHOI 3aMHATOCTI, 3aBOAKM  aKTuBisauii
couianbHOro NapTHEPCTBA, a TaKoX Nif Harnagom cneuianisaoBaHnx nNpodecinHmx
ob’egHaHb Ta acouiauin  BIANOBIOHMX TPyn  npauiBHWKIB, IiKCyBaHHA 3a
poboToaaBLAMM BiAMNOBIAANbLHOCTI 3a yMOBM Ta 6e3neky npaui 3 ypaxyBaHHSM
cneunadikM HeTPaaMLiINHUX POPM 3aNHATOCTI.

Y cycigHix gepxasax — Pocii Ta binopyci — Bu3HaHe iCHyBaHHA Ta CTpiMKe
NOLIMPEHHA aTUMNOBUX POpM 3amnHsTOCTi. Tak, y 3akoHi PO “lMpo enekTpoHHWUiA
nignuc”, BKkasaHo, WO Npu yknagaHHi TpyaoBOro JOroBOpPY B €MEeKTPOHHIN hopMi
MOXHa BWKOPUCTOBYBaTW €nMEKTPOHHWIA nignuc. PoboTogaBeub MNOBUMHEH
HanpaBWUTM OUCTAHLIMHOMY MpaLiBHUKOBI 3acBidyeHy KomMilo TpyaoBOro AOroBopy
MOLUTOK, PEKOMEeHOOBaHUM nUCTOM. Ha 3acsigueHHs [OroBopy BiABOAMTHCS
TPUAEHHWUN CTPOK. [nCTaHuiiHi npauiBHMKM MalTb Ti caMmi mpasa, WO W iHLWi
cniBpobiTHMKM  poboTodaBua  3rigHo i3 TpygoBum  kogekcom PO, ane
pO3MnoAiNstTb CBi poboYMIA Yac Ta Yac BiAMOYMHKY CaMOCTINHO, SIKLLO iHLIE He
nepenbayeHo OroBopoM. TakoX HOPMU, L0 PEryroTb AUCTAHUINHY Npauto € i
y Tpynosomy Kopekci P® ta 3akoHi P® "Mpo aucTaHuiiHy npaut” Big 19 KBiTHA
2013 poky. Y cBoto vepry B Pecny6niui binopyck 31.12.2010 p. 6yno npuiHATO
OupektuBy [llpesumgeHta “TIpo  poO3BMTOK MiANPUEMHULBKOI iHiliaTMBM Ta
CTUMYINIOBaHHA AiNoBOi akTMBHOCTI B Pecny6bniui binopycek” Ne 4, y n. 7 skoi
NpUNMCyBanocs BUKIIOYMTW 3alBe PEryroBaHHA PUHKY npaui Ta po3LWuputn
3aCTOCYBaHHSA THY4YKMX pOpM 3anHATOCTI HaceneHHs. [1, c. 132].

OTxe, NpaBOBE perynoBaHHs AUCTaHUINHOT NpaLi y HOPMaTUBHUX AOKYMEHTaxX
€ 3aB[aHHAM 3akoHodaBLUsA Ha Hanbnwkumii yac. OCKinbkM Yy CBIiTi aKTMBHO
3anpoBagXyeTbCH N BUKOPUCTOBYETHCS Le aTUMOBUW BUA 3aNHATOCTI, @ TaKoX
BiH pO3BMBAETLCA B YKpaiHi He06XigHO 3a6e3neunT Noro NpaBoBe PErynioBaHHS,
3agns OOTpUMMaHHA sK npaB poboTodaBuiB, Tak i npauiBHukiB. Lle gonomoxe
edeKkTMBHILIE BMKOPUCTOBYBATM TPYOOBI PecypcuM B Halii KpaiHi, 3any4uTtn
0e3pobiTHMX 40 npadi.

Cnucok BUKOPUCTaHUX OXKepen:
1. CsiukapboBa #A. B. [OuctaHuinHa pobGoTa sk oAgHa i3 dopm aTunosoi
3aviHaTocTi. [epxaea ma peeioHu. Cep. : Npaso. 2013. Ne 1. C. 129-134.
2. Mouap M.M. TNpobnemu copmMyBaHHA AUCTaHLUiNHMX popM 3alHSTOCTI B
YkpaiHi. Haykosi npaui MAYT1. Cep.: EKOHOMIYHI Hayku. McMxonoriyHi HayKu.
2013. Bun. 2. C. 123-128.
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NPABOBWUIN AHANI3 TA NOPIBHANbHUA ACNEKT
BUNMPOBOBYBAHHA TA CTAXYBAHHA

€HranuyeBa Bnagucnasa HagumiBHa

HaykoBwuii KepiBHUK: KaHg. 10. Hayk, cTapwuni Buknagad Cupgopenko A.C.
lMonmasckkul topuduyHUl iHCmumym

HauioHanbHo20 ropuduyHo20 yHigepcumemy iMeHi Sipocnasa Mydpozo
Ykpaina

OpHVM i3 HaMBInNbLL akTyanbHWUX NUTaHb, Ske Typbye npauiBHUKIB, AK Cy6’ekTiB
TPyOOBOrO npaBa € NUTaHHA LWoAO npauesnawTyBaHHA. Ane, B 6GaraTbox
BMnNagkax poborogaBelb Mae MOXIUBICTb BCTAHOBMIOBATU MpPU MPUNHATTI Ha
poboTy yMOBY, L0 CTOCYETbCA BMNPOGOBYBaHHSA npauiBHUKIB. Kpim Toro, gocutb
CNopigHEHOoo KaTeropieto Tpy40BOro NpaBa € KaTeropist KCTaXKyBaHHS».

[MpoTe, MiXX BKasaHMMK KaTeropisMuM € kapguHanbHi BigMiHHOCTI. B mexax
HaWoro [AOChiMKEeHHs MW npoaHanisyemo  BuLWe3a3HayeHi  BigMiHHOCTI
JeTtanbHille.

[ns po3ymiHHA BKasaHMX KaTeropin HeobXigHO BWM3HAYUTU X CYTHICTb
petanbHiwe. Tak, 30kpema, TpygoBi BiOHOCMHM MK  BNacHuWKOM  Ta
YNOBHOBaXEHNUM HVWM OpraHom 3 ofHoro 6oky Ta mpauiBHUKOM 3 iHWOro 6oky,
CTOCOBHO MPOXOMKEHHSI NMPAaLiBHMKOM BUMPOOYBaHHSA NpW NPUAHSTTI Ha poboTy
peryniotTbcs CT. 26-28 Kopekcy 3akoHiB npo npaut Ykpainu (gani — K3nfl).
BignosigHo oo cT. 26 K3nl 6e3nocepeaHb0 Npw yknageHHi Tpy4oBOro [OroBopy
Moxe 6yTn obymoBneHe yrogo MiX BuLEe3a3HaYeHMMU BUNPODYBaHHA 3 METOH
nepeBipk/ BIANOBIAHOCTI npauiBHUKa poboTi, ska nomy gopydaetsca [1]. MNpote,
pas3om 3 TMM B 3aKOHOAABCTBI YKpaiHW iCHYE psSa TPYAOBMX Ta couianbHUX HOPM-
rapaHTin, Aki 6ynm 6 34aTHi 3axXMCTUTU NpauiBHMKa Big HAaAMIPHOrO TUCKY 3 GOKy
pob6oTonasusi.

OTKe, MOXeEMO CTBepAXyBaTu, WO BUNPoOOOBYBaHHA [a€ MOXIUBICTb
poboTofaBLEBi NepeBipUTU MpauiBHUKA B pearibHUX yMOBaX, i SIKUM YMHOM BiH
6yne BUKOHYBaTW TPYAOBY (OYHKLIHO.

BesnocepeaHbo pesynbTat BUNpobyBaHHA nepenbadyeri ct. 28 K3nll. 3rigHo
AaHoi HOpMKY, MOXIVBI Ba BapiaHTV pe3ynbTaTiB BUNPOOYBaHHS:

- AKWO TepMiH BUNPOOYBaHHS 3aKiHYMBCH, @ NpauiBHWK N Hagarni npoJoBXye
npaulBaTi, TO BiH BBaXa€TbCA TakuM, SKUA BUTPMMAB BUMNPOOYBaHHA, Ta
HacTynHe po3ipBaHHA TPy4OBOro AOroBOPY AOMYCKAETbCA MULLIE Ha 3aranbHuX
nigcraesax nepegbayeHnx TpyAOBMM 3aKOHOAABCTBOM YKpaiHu;

- B BMNAAKy NPUAHATTA pilUEHHS BNacHUMKOM poboTodaBLEM HEBIAMOBIAHOCTI
npauiBHMKa 3anmaHii nocagi, Ha sIky NPURHATO MNpauiBHUKa, abo BMKOHYBaHii
po6oTi BiH Mae npaBo MPOTSAroOM CTPOKY BWUNPOOYBaHHSI 3BiNbHUTUM TaKOro
npauiBHMKa, NMMCbMOBO NonepeauBLLM MNpaLliBHMKa Npo ue 3a Tpu AHi. MNpu Yomy,
3ayBaXumo, WO po3ipBaHHA TPYAOBOro AOrOBOPY 3 LUX NigctaB Moxe OyTtu
OoCKapXXeHe MpauiBHUKOM B MOPSAKY, BCTAHOBNEHOMY AONSA po3rnsgy TpyooBUX
CMopiB y MUTaHHSX CTOCOBHO 3BiNnbHEHHS [1].

Ha Hawy paymKky, OiICHO 3akoHo4aBelb Hagae MOXIMBICTb poboToaaBLo
BMPILLYBaTK, YK 3anuiaTi npauiBHMka Ha poboTi Y Hi.

TakoX Woao BUNPOOOBYBAHHST 3ayBaXXMMO, WO MpauiBHUKA OOEPXYHOTb
BioNoBiaHO 3apobiTHY NnaTy 3a BMKOHaHy poboTy nig Yac BUNpobGoBYyBaHHS.
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Ha BigmiHy Big BMNpOGOBYBaHHS, CTaxyBaHHSA — Lie pakTUYHO HaByaHHs. [Npu
YOMY HEMaE pi3HULI KOro HaB4yaTW, CTyAeHTa, NpaliBHWKa, HanpaBneHy ocoby 3
LleHtpy 3amHaToCTi Towo [2]. MpoTe, poboToaaBLi AOCUTL YacTO 3MOBXWBAKOTb
CBOIM NPaBOM i 3aCTOCOBYIOTb CTaXXyBaHHS NMOPYLLYKOYM NpaBa npaviBHUKa.

Takox, Ha BigMiHy Big BunpobyBaHHA, KOXeH poboTodaBeub MoOXe
BCTAHOBUTM BMACHi YMOBM CTaXyBaHHHA, OCKifbKA 3aKOHOOABCTBOM  He
nepenbadeHi Hi CTPOKM CTaxyBaHHA, aHi 060B’A30K nNnaTtuTu 3a Hboro. B cBoko
Yyepry, y Bunagky 3 sunpobosyBaHHAM K3nl BCTaHOBMIOE KOHKPETHI CTPOKK, SKi HE
MOXe nepesullyBaTM 3 MicAUiB, @ B OKpeMuX CUTyauisiX, BUKIIOYHO 3a
NMOroXXEHHsIM 3 BIANOBIAHMM BUOOPHMM OpPraHoOM MNEepPBUHHOI NPOdCNINKOBOI
opraHizauii — 6 micauis. Npy UpOMY, CTPOK BMNPOOYBaHHS MpPW MPUAHATTI Ha
poboTy pobiTHMKIB HE MOXe nepeBuLlyBaTh 1 micaus [3].

KntoyoBoto BigMiIHHICTIO BUNPOOOBYBaHHA i CTaXyBaHHA € (DakT YKNaAeHHs
TPygoBUX BIOHOCUH. Tak, y BUNagKy BCTAHOBMEHHS BUNPOGOBYBaHHA MiX
npauisHmkom i pobotoaaBueM yknagaeTbCa TPYAOBMIA AOrOBIP YW KOHTPAKT, a Yy
BUMAAKY CTaXXyBaHHSA Ui BiAHOCMHU HE pernaMeHTyiTbCa TPY4OBMM OOTOBOPOM. Y
BMNAZKY i3 CTaXXyBaHHAM Lie MOXyTb OyTu HanpasneHHs 3 LieHTpy 3aiHATOCTi um 3
iHLUWX NigNpUEMCTB.

Omxe, gocnigmeLuM BiAMIHHOCTI BUNPOGOBYBaHHS NPW NPUAHATTI HA pobOoTY BiA
CTaxyBaHHS MOXKHa NPUITK 4O BUCHOBKY, LLIO BULLE3a3HaYeHi NOHATTS Mk coboto
KapOuHanbHO Bigpi3HAOTECA. Pi3HMUs MK HUMKM nonsrae B OOPMIIEHHI
TPYAOBUX BIAHOCMH MiX npauiBHMKOM Ta poboTtogaBueM, TepMiHamu, SKi
BCTaHOBIMIOTLCA NpU BUNPOOYBaHHI Ta CTaKyBaHHi, onnati npaui Towo. lpoTe,
KMno4yoBa BiAMIHHA puca OOCNiMXyBaHWX KaTeropie ue Te, WO y Bunagky 3
BMNPOOYBaHHAM BMHMKAIOTb TPYAOBI BIAHOCUHW, @ Y BUNAAKY 3i CTaXKyBaHHAM Hi.

CnucoK BUKOPUCTaAHUX AXepen:
1. Kogekc 3akoHiB npo npauto Ykpainu Big 10.12.1971 Ne 322-VIII. Bidomocmi
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2. Yum craxyBaHHA Bigpi3HAETbCA Big BunpobysaHHA? URL: http://paralel-
media.com.ua/p77749.html (aata 3BepHeHHs 01.12.2018).
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NPABOBI ACNEKTW EKOJIONYHOIO MOHITOPUHIY B CPEPI
HAOPOKOPUCTYBAHHA

YpconoBa AniHa B’auecnagBiBHa
HauioHanbHul ropuduyHul yHisepcumem imeHi Sipocrnasa Mydpozo
Ykpaina

B cyyacHux ymoBax pO3BWUTKY Pi3HOMaHIiTHMX MpoueciB BUMPOOHWMUTBA Ta
BNPOBaXeHHSA HOBITHIX TeXHONOori B YKpaiHi 4OBOMi rocTpo nocrae npobnema
ekonoriyHoi 6e3nekn B cdepi HaaPOKOPUCTYBaHHSA, 0cobnmeo, nig Yac BnaobyTKy
KOPUCHMX KoMmamnuH. BpaxoByluu Taky cuTyauitlo cepel OCHOBHMX Hanpsimis
BAOCKOHANEHHs AepXXaBHOI nonitTvkn y cdepi HagapoKOPWUCTYBaHHS BOavaeTbcs
HeoOXiOHICTb YOOCKOHANEHHsI 3aKOHOA4ABCTBA CUCTEMMW [EPXXaBHOMO YNpasmniHHA
KOHTPOIO Ta Harnagy LWsXoM NpoBeAEeHHS MOHITOPUHTY.

Cnig  3a3HauMTM, WO MUTaHHA  ekomnoridyHoi  Ge3nekn B cdepi
HaZpOKOPUCTYBaHHA HEOOHOPas30BO Ta [eTanbHO [OCHifKyBanocb Yy CBOiX
npausax Takumu Haykosuamu: O.FHO. Makapenkom [1. c. 617], B. B CtpenbHuk [2],
B. | AHgpenuesum [3, c. 97] ane € 4OCUTb HOBUM Ta SiK Cif HE BPErynbOBaHUM.

Came TOMYy BBaxalw 3a [JouinNbHE po3rngHyTW, BcebiyHO Jocniautu Ta
npoaHanidysaTv HOpmaTMBHO-NpaBoBy 6asy, Wo Moxe OyTn 3acTtocoBaHa OO0
BM3HAYEHHS EKOMOriYHOro MOHITOpPUHry Ta 1oro 3abesneyeHHss y cdepi
HaZpOKOPUCTYBaHHS.

OouinbHo 3a3HaunTh, Wo 6e3nocepefHe BU3HAYEHHSA MOHATTA MOHITOPUHIY
Hapasi He HagaeTbCA Ta He PO3KPUMBAETLCHA SK CMi B XXOLHOMY 3aKOHOOABYOMY
HOpPMaTMBHO-NPaBOBOMY akTi. B CBOK 4yepry, TEPMiH €KOMNOriYHOr0 MOHITOPUHIY
HaBKONULIHLOTO MPUPOAHOrO CepeaoBuLLa MWLLIEe YAacTKOBO Ta Aewo po3MUTO
po3KpmBaeTbCsa B CT. 22 3akoHy YkpaiHm «[1po OXOpPOHY HaBKOMMLLHBOTO
NPUPOAHOro cepefoBuwa», B HAKiM nepeadavyaeTbCA MOXNMBICTb MPOBEOEHHS
Takoro MOHITOPUHIY He TifbKW opraHamMu gepXaBHol BNaau, a i nignpuemcteamu,
yCTaHOBaMu Ta opraHisauisiMy, OisnbHICTb SKMX NPpM3BOAUTbL ab0 MOXe NPU3BECTU
[0 MOripLUEHHs CTaHy HaBKONMULLHBOIO NPUPOAHOro cepeaosuLla [4].

Kpim Toro, Kogekc YkpaiHu npo Hagpa He perynioe aHi MOHATTA MpaBOBOro
perynioBaHHA MOHITOPUHIY TeororiYHOro cepenoBuLlla, aHi MUTaHHSA po3pobKu
BiAMOBIAHOIO MOMOXEHHS MPO MOPSAAOK MPOBEAEHHS MOHITOPUHIY FeOroriYyHOro
cepepoBuwa. Tinbkm n. 6 4. 1 cT. 62 BuUweHaBegeHoro Kogekcy MiCTUTb
HEeBEenu4Ky 3rafKy reorioriyHU MOHITOPWHI: Ceped MOBHOBAaXEHb OpraHy
[epXaBHOro reosioriYHOro KOHTPOIO LWOAO 3AINCHEHHS KOHTPOIO 3a reonorivyHnM
BMBYEHHSIM HaZp BU3HAYEHO KOHTPOSMb 32 MOBHOTOK BWBYEHHSI TeonoriYHoi
OynoBu Hagp, FPHUYO-TEXHIYHUX, iHXXEHEPHO-reOorNoriYHMX, re0noro-eKomnoriYyHmMX
Ta iHLWMX YMOB BUBYEHHSA POAOBULL, KOPUCHUX KONanuH [5].

Xoya BupiweHHs npobrnemMu MiaBULWIEHHS pPiBHS  eKororiyHoi  6e3neku
HaZpOKOPMCTyBadiB BOAYaEeTbCAd MOXMIUBMM CaMe LUMSXOM  3anpoBapKeHHSA
€KOMOriYHOro MOHITOPWHIY B 060B’si3koBOMY nopsaaky. [pyu ubomy, NigrpyHTAM
AN NOHSATTS €KONONYHOro MOHITOPUHIY Ta METOZIB MOro 34iINMCHEHHS BUCTYNatTb
KoHCcTuTyUinHI 3acagu eKkonoriyHoro xapakrepy (nepegycim, ue ct. 3, 16, 50, 66
KoHcTuTyuii YKkpaiHu), okpeMux KoHuenuii Ta gepXaBHi nporpamu, €K gxepena
Oep>XaBHOI eKOMOrivYHOI NONITHKK [6] .
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HopmatuHa 6a3a gaHoro nutaHHs Bknovae B cebe i MoctaHoBy BPY «[lpo
OCHOBHI HanpsamMu [epXaBHOI NOMITMKA YKpaiHW y ranysi OXOpOHW [OBKinns,
BUKOPWUCTaHHS MPUPOAHMX pecypciB Ta 3abe3neyeHHs ekornoridHoi 6e3nekn», n. 24
SAKOT BM3HAYae, WO EKOMOMYHUA MOHITOPUHI OOBKINMS € Cy4acHow ¢OpMOto
peanisauii npoueciB  ekonoriyHoi  AianbHOCTI  3a  gonomorol  3acobis
iHpopmaTmn3aulii, ska, B CBOW 4epry, 3abesnedvye perynspHy OUiHKY i
NMPOrHO3yBaHHA CTaHy cepefoBULLa >KUTTEQIANBHOCTI CycninbcTBa Ta YMOB
PYHKLIOHYBAHHSA €KOCUCTEM 3 METOK MPUAHATTA YNpaBniHCbKMX pilleHb LWono
ekororiyHoi 6e3nekun, 30epexeHHs MpUpPoOOHOro cepefoBulla Ta pauioHarnbHOro
NPUPOOOKOPUCTYBaHHS [7].

[oBoni sickpaBo BNPOBaOKEHHSI EKOJOrYHOIrO MOHITOPVHIY BUCBITOE 3aKOH
Ykpainm «Mpo OcHoBHi 3acagu (cTpaTerito) OepXaBHOI EKONOriYHOI MOMiTUKM
Ykpainn Ha nepiog o 2020 poky», KU BiAHOCUTbL [0 iHCTPYMEHTIB peanisauii
HauioHanbHOI EeKOMOriYHOI MOSITMKN, 30KpPema, MOHITOPWMHI CTaHy [OBKINNs Ta
KOHTpPONb y cdepi OXOPOHU HABKOMULLHBOIO MPUMPOOHOro cepefoBulia i
3abe3neyeHHs ekonoriyHoi 6e3neku [8].

OTxXe, NOHATTA EeKOMOriYHOro MOHITOPWHIY B cdepi HagpOKOPUCTYBAHHA 5K
cnif He pPo3KPMBAETLCS B XXOAHOMY 3aKOHOOABYOMY HOPMAaTUBHO-MPaBOBOMY akTi.
HatomicTb BignoBiaHa HopmaTMBHO-NpaBoBa 6a3a Ha pasi Aello He LOCKOHamno Ta
[0BOMi PO3MUTO Peryrnoe AaHe NUTaHHS.

Came TOMYy, B XO4i HanucaHHs paHoi poboTn MHow Oyno BUCBITNEHA
HEOOXiOHICTb  MPOBEAEHHA  FeOrioro-eKonoriYHMX  OOocrnigKeHb Yy cknagi
KOMMMEKCHOTO  MOHITOPUHIY  HaBKOJIULLIHBOTO  MPUMPOOHOro  cepenoBuLla,
nepegyciMm, BignoBigHMMKM  cy6’ekTamMn  HaApOKOPWUCTYBAHHSA OO  Mo4vaTKy
npoBeAeHHs BiANOBiAHMX POOGIT 3 reornoriYyHOro BUBYEHHS HaAp, LO OOMOMOXe
BCEOIYHO JOCMiANTU Ta KOMMMEKCHO BUPILLUTM 3HAYHE KOO MUTaHb SIK OKPEMUX
rpomagsiH YkpaiHu, Tak i BianoBigHUX TepUTOpianbHUX rpomag.

CnucoK BUKOPUCTaAHUX AXepen:

1. Makapenko O. KO. 3abesneyeHHs ekomnoriyHOi Ge3nekn npu  34INCHEHHI
BMOoOyTKy criaHueBoro rasy B YkpaiHi. [lpasosi ma iHcmumyuilHi mexaHismu
3abesneyeHHss Ccmasno2o pPo3BUMKY YkpaiHu : maTtepianu MiXHapogHoT
HayKoBO-NpakTU4HOI koHdepeHLii, M. Ogeca, 15-16 TpaBHa 2015 p. Ogeca :
HauioHanbHuii yHiBepcuteT «Opgecbka topuanyHa akagemis», 2015. C. 616—
618.

2. CtpenbHuk B. B. lNpaBoBi nuUTaHHA BU3HAYE€HHSI €KONOMYHOrO KOHTPOM Ta
Harnsgy y coepi OXOPOHU Hagp. URL:
http://repo.sau.sumy.ua/bitstream/123456789/2903/1.

3. AngpenueB B.l. lNpaBo ekonoriyHoi ©e3nekn : HaByanbHUM Ta HayKoOBO-
npakTu4Hni nocibHuk K.: 3HanHs-MNpec, 2002. 332 c.

4. Tpo OXOPOHY HAaBKONULLHBLOrO MPUPOAHOrO cepeaoBua : 3akoH YKpaiHu Big
26.06.1991 p. Ne 2354-VIll (B pea. Big 12.10.2018 p.) URL:
http://zakon.rada.gov.ua/laws/show/1264-12 (aata 3BepHeHHs 01.12.2018).

5. lMpo Hagpa : Kogekc Ykpainu Big 27.07.1994 p. Ne 2320-VIIl (B pea. Big
04.04.2018 p.) URL: http://zakon.rada.gov.ua/laws/show/132/94-sp (gaTa
3BepHeHHs 01.12.2018).


http://repo.sau.sumy.ua/bitstream/123456789/2903/1
http://zakon.rada.gov.ua/laws/show/1264-12
http://zakon.rada.gov.ua/laws/show/132/94-вр

5 rpyaHsa 2018 pik e IBaHo-PpaHkiBCbK, YkpaiHa @ 79

6. KoHcTuTyuia Ykpainum Big 28.06.1996 p. Ne 1401-VIII (B pea. Big 30.09.2016 p.)
URL: http://zakon.rada.gov.ua/laws/show/254«/96-Bp  (mnaTa  3BEpPHEHHS
01.12.2018)

7. Tpo OcHOBHi HanmpsAMW OepxaBHOI NOMITUKM YKpaiHM y ranysi OXOpOHW
OOBKINMs, BUKOPUCTaHHA NPUPOAHUX pecypciB Ta 3abesneyeHHs eKomnoriYHol
6esnekn : MNoctaHoBa BepxosBHoi Pagn Ykpainu Big 05.03.1998 p. Ne 188/98-
BP (B pea. Bif 05.03.1998 p.) URL:
http://zakon.rada.gov.ua/laws/show/188/98-8p (gata 3BepHeHHs 01.12.2018).

8. Tpo OcHoBHi 3acaau (cTpaTerito) AepXXaBHOI €KOMOriYHOI NOMITUKM YKpaiHu Ha
nepiog oo 2020 poky : 3akoH Ykpainm Big 21.12.2010 p. Ne 2818-VI (B pea. Bia
21.12.2010 p.) URL: hitp://zakon.rada.gov.ua/laws/show/2818-17 (paTta
3BepHeHHs1 01.12.2018).

NMPABOBI ACMNMEKTU BUKOPUCTAHHA FTEHETUYHO
MOAU®IKOBAHUX OPTIAHI3MIB NMPU BUPOLLIYBAHHI
CINbCbKOronogArPCbKOI NPOAYKLUII

CeigeHko AniHa OnekciiBHa

HaykoBuin KepiBHUK: KaHg. 10. HaykK, cTapwni Buknagad Nyy O. M.
Banopi3bkuli HauioHanbHUl yHisepcumem

YKkpaiHa

B acnekti 3abesneveHHss  npogoBonbyoi  Ge3nekm Ta  CTanocTi
CiNbCbKOrocnogapcbkoro BUPOOHULTBA Ma€e KinbKiCTb | SIKiCTb  BUpoGReHol
cinbcbkorocnogapcbkoi npoaykuii. 3a nporHozamu axiBuiB HaceneHHs 3emni 3
HUHIWHIX maxke 7 mnpg go 2050 p. 3pocte 6nm3bko oo 9 mnpa noaen, ans
rofyBaHHs siKMX AoBefeTbcs 36inbwnTM BUPOOHMUTBO nMpoAoBonbcTBa Ha 70%
[1]. Tomy i He aMBHO, WO B OCTaHHI POKM YKpaiHa, SK i BECb CBIT, 3BepHynacb 40
BUKOPUCTAHHA GiOTEXHOMOri, OOHUM 3i CKNadHUKIB SKUX € TEeHETUYHO
mMoandikoBaHi opraHiamu (gani — FMO).

Mepw 3a Bce HEOOXiAHO 3'AicyBaTH, LLO X BriacHe MaeTbecst Ha yBasi nig MMO.
B 3akoHopaBcTBi YKpaiHW 3akpinneHo HacTynHe BU3HayeHHs: «[eHeTU4Ho
MOANIKOBAHUA OpraHiam, XMBWMA 3MiHeHWA opraHiam (TMO) — 6yab-Akuii
OpraHiam, y sikoMy reHeTU4HUiA maTtepian O6yB 3MiHEHWI 3a JOMOMOrOH LUTYYHUX
NpUNOMIB NepeHOoCy reHiB, ki He BiAOyBalTbCA y NPUPOAHNX yMmoBax» [2]. Llinkom
OYEBMOHO, L0 TaKka KOHCTPYKLIA € HELOCKOHArOH.

Ha piBHi 3akoHogaBcTBa €C 3aranbHa gediHiuis TMO BusHayeHa y cT. 2
Owupektusu Pagn 2001/18/€EC Big 12 6epesHsa 2001 p. «[1po HaBMUCHWUIA BMMNYyCK
y HaBkonuwHe cepegoBuwe MO», y koMY MiOKPECMOETLCA HEMOXMBICTb
BiOHECEHHs1 noauHM (4oro, OO0 pedi Opakye B 3akOHOA4ABCTBi YkpaiHu) [0
reHeTU4YHO MOAMMIKOBaAHUX OPraHi3MiB M aKkUEeHTYETbCS yBara Ha HenpupogHoMy
cnocobi 3MiHM reHeTUYHOro mMarepiany B Takux opraHiamax. Cnvparuunch Ha Le, B
HayKoBi AOOKTPWHI  YKpaiHM MPOMOHYETbCA TakWW BapiaHT BU3HAYEHHS:
«eHeTnyHO MoandIKOBaHUM OpraHiamom npv BMPOLLYBaHHI
CiNbCbKOrocnoaapcbkoi  MPOAYKLiT  POCIIMHHOMO  MOXOKEHHS €  POCITMHHUIA
OpraHiam (MOro 4acTWHM, BKIOYAKYM HACiHHS), Y SKOMY FeHeTUYHUA martepian
3MiHEHO Yy CnocCi®, HEMOXNWBUWA Yy MNPUPOAHWX YMOBax Yy Mpoueci NpupoaHoi
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pekoMOiHaLii, WO BUKOPUCTOBYETLCA 3 METOK MiABMLLEHHS BPOXAWHOCTI
CiNbCbKOrocnogapCcbkux KynbTyp, 3MiHU MOKa3HMUKIB SIKOCTi CiNbCbKOrocnogapcbKoi
npoaykuii» [1].

Y cBiTi icHyloTb [OBi TOYKM 30py wWopo noBogxeHHs 3 MO Ta Woro
BMKOpUCTaHHSA. [leplwa, Tak 3BaHa, KOHUENLUis eKBiBaneHTHOCTI, noliunpeHa vy
CWA, pe reHeTnyHO MoaudikoBaHa MPOAYKLiS 3acTOCOBYETbCA Ha pPiBHI 3
npoayktamu, OTPUMaHUMKU TpaguuinHum wnsaxom. [pyra, 3HaWwna CcBoOeE
BMPaXeHHs B MPUHUMNI NepecToporn, WO € OCHOBHUM nigxogom y €C go
peryntoBaHHa 06iry TMO Ta aHanizy Moxnueux pusukis. [NpuHUmMn nepectoporu
O3Hayae, WO HOBMI nNpoaykt abo npouec He cnig 3aTBepaxXyeBatu Anis
3acTOCyBaHHS, AKWO 6e3neyHicTb LbOro npoaykty abo mpouecy Hesigoma abo
CyMHiBHa. 3Bigcu, po3rnsgyBaHuin MPUHLMN NEPECTOPOrY Mae TakoX Hanexartu o
NPUHUMNIB NpPaBOBOro peryrnioBaHHs 3actocyBaHHa MO npu BupoLLyBaHHI
CiNbCbKOrocnoAapCcbKoi NPOAYKLT POCIIMHHOIO NMOXOOXKEHHSI, OCKINbKK iX BNAUB Ha
300pOB’s NoAen i 4OBKINMNSA OCTEMEHHO Ha CbOroAHi He BUBYEHO.

YKpaiHa, fka Taxie OO €BpPOMencbKoi CUCTeMU PO3BUTKY, Mae niaTpumati
Opyry nosuuito, TOMy BUOAETLCHA LIMKOM OOUINMbHMM 3anpoBaguTu, Tak 3BaHy,
cuctemy nepectoporn. Cioon MOXyTb HanexaTu: BXWBaHHSA 3anobikHWX 3axofiB
ocobamu, ki 3aiMatoTbCst KynbTuByBaHHAM TM-pocnuH wopno HenowmpeHHss TMO
Ha CyMiXHi 3emenbHi OinsHkn. Amxe, MoXe BigbyBaTUCs He nulle 3acMiveHHs
octaHHix MO © ix 3anuwkamu, a W HeHaBMWUCHe 3abpyaHEHHS Takumu
opraHiaMamy po3TallOBaHUX MOpPyY HacamXeHb TpaguuinHux abo opraHiyHuX
CiNbCbKOrocnogapCbkUxX POCIMH. TakoX cnig BCTAHOBUTU B 3aKOHOOABCTBI
YKkpaiHM HU3Ky creujanbHUX BMMOT LWOAO 3abopoHu BukopucTaHHs MO npwu
BMPOLLYBaHHI CiNlbCbKOrOCNOAapChbKOi MPOAYKLii Ha OKpeMUX 3eMenbHUX AingHKax
(npymipoM  TUX, WO BMKOPWUCTOBYIOTBCA [N BUPOLLYBaHHA MpOAyKUii Ans
OUTSY0ro, AIETUYHOrO XapyyBaHHSA, OpraHiyHol CinbCbKorocnogapchbkoi Npoaykuil,
Ha 0cobnMBO LiiHHMX 3eMMSX).

Ha paHuin MomeHT 060B’A3KOBOO BUMOTOHO, LU0 BUCYBAETLCS 3aKOHO4ABCTBOM
YkpaiHM [0 34iNCHEHHA fisnbHOCTi 3 BukopuctaHHam [TMO, e Te, wWwo
nignpuemMcTBa, WO 3aWMarTbCsl TEHETUYHO-IHKEHEPHOK AiSNbHICTIO, MalTb
ctBoputM y cBoemy cknagi Komicito 3 6GionoriyHoi Ta reHeTnyHoi 6e3neku
NpoBeAEeHHSA reHEeTUYHO-IHXEeHepHUX pobiT [3].

BaranbHol yMoBOW 3acTtocyBaHHst TMO B YkpaiHi y BigkpuTin cuctemi Ta ix
BMBINIbHEHHA B OOBKINNS € AgepxaBHa peecTpauis TMO, go npoBegeHHs1 sIKOi
BUKOPWUCTAHHS OCTaHHiX B3arani 3abopoHsieTbcs. Ha cborogHi oo [epxaBHoro
peectpy TMO copTiB CinbCbKOrocnoAapchbKMX POCIWH XOAEH 3 HUX HE BHECEHO, a
3HauuTb, i He 3apeecTpoBaHo. binblle TOro, 3 ypaxyBaHHAM HeOOCKOHAanoCTi
NPaBoOBOro peryroBaHHA BiAMOBIOHUX CYCNIMIbHUX BIAHOCUH BUKOPUCTaHHA B
HUHIWHIA Yac Ha TepwuTopii KpaiHM 3acobiB 3axucTy POCNWH, OTPUMaHWX i3
3actocyBaHHaM [MO, 3aranom € HemoxnuBuMm. Ha piBHi €C, Hanpuknag,
dYHKUIOHYE eanHa npoueaypa OTpUMaHHS [03BONy Ha BukopucTaHHsa MO, wo
BMOAETbCA €BponencbkMM BigoMcTBOM 3 6Gesneku npopoBonbctBa (European
Food Safety Authority — EFSA) Ta gie npotarom 10-Tu pokis [4].

Okpim TOro HeobGXigHO BHecTU 3MiHM A0 3akoHy YkpaiHu «[Mpo HaciHHs i
cafiBHMI maTepian», a came A0AAaTU HOPMM, LIOAO OOOB’SI3KOBOrO MapKyBaHHsI
rEHeTUYHO  MOAMMIKOBAHOIO HACIHHA  CiNbCbKOroCMoAapCbkUX — KynmbTyp X
BMpPOOHUKamMK, OCKiNbKM 3apa3 nepeabayeHo nOpsSOOK eTUKETYBaHHSA nuile
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Xap4yoBuMX MpoAyKTiB. B YkpaiHi Takox HeobXigHO BBECTM CUCTEMY YHiKarbHUX
ineHTudikaTopis ans MMO.

LLlooo BsignoBsiganbHOCTI, TO B Hawili Aep)XaBi HOPMaTMBHO He 3akpinsieHo
HISKMX KOHKPETHUX CaHKUi 3a npaBonopyLllueHHs y cdepi 3actocyBaHHa TMO.
HarnowwmpeHiwoo B aepxaBax — yneHax €C e BignoBiganbHIiCTb 3a HEraTMBHUMN
BNNUB reHETUYHO MOAMMIKOBaAHMX KynbTyp Ha rocrnogapcTtBa iHWuX depmepis.
Mpun LUbOMY BXWUTTHA Tak 3BaHWX 3aXOAiB 3i CNiBICHYBaHHS CiNbCbKOroCnofapChbKux
KynbTyp noknagaetbcsl Ha epmepa, SKMM  3anpoBagXye reHEeTU4HO
MoAMIKOBaHUA NpoayKT. Y AepxaBax — uneHax €C icHyloTb NeBHi BigMiHHOCTI B
nigxogax A0 NUTaHb BiAMOBI4ANbHOCTI 3a MPaBOMNOPYLUEHHS MPU BUKOPUCTaHHI
MO. Tak, 3aKOHOaBCTBO HimeyunHm nepeanbavae HEeBIABOPOTHY
BignoBiganbHicTb AnA BMpoOHUKIB, Wwo 3actocoBytoTb MO, 4um HeraTtuBHO
BMMMBaKOTb Ha rocnofapcTBa iHWMX BNACHUKIB, Y TOM Yac SK 3aKOHW iHLLIMX KpaiH
(danii, HigpepnangiB) 3anpoBagxyloTb CUCTEMY KOMMEHCaLii MOXMMBOI LUKOAW
LUNIAXOM CTBOPEHHSA cneuianbHux orais [1].

Takum 4nMHOM, noctae peanbHa HEOOXiAHICTb 3aKpiNNEeHHS TeoPeTUYHUX
[opoboK iHO3eMHUX KpaiH B YKPAiHCLKOMY 3aKOHOAABCTBI, Yy 3B'A3KYy 3 MOBHUM
npasoBuM 6e3nagaaM, sike naHye y cdpepi BukopuctanHa MO nig dac
BMPOLLYBaHHSA  Cinbcbkorocrnogapcbkoi  npogykuii. Came Tomy  HeobXxigHO
afjanTyBaTu yKpaiHCbKy gAediHiuito TMO po 3aranbHOEBpPONENCHLKUX peanin,
BM3HAYMTUCS 3 KOHLUeNuUielw noBomxeHHs woao MO, pospobutn cuctemy
nepectoporu. Beaxkaemo, O KOMMMEKC BCiX LMX 3axofiB OOMOMOXe 3pobutu
3actocyBaHHsa MO 6GinbL 6e3neyHnM 4ns HaCeneHHs HaLoi AepXXaBu.
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MPUHLUMM 3AKOHHOCTI B OPIAHI3AUII TA OIANLHOCTI
MPOKYPATYPU

3y6 Onekcangp HOpinoBuy

lMonmasckkul topuduyHUl iHCmumym

HauioHanbHoe2o ropuduyHoeo yHigepcumemy imeHi Spocnasa Mydpozo
Ykpaina

OpraHn npokypaTypu 3ariMaloTb 0cobnvBe Micue y cucTeMmi AepXaBHUX
opraHie. [lepxaBa Haginuna ix KOHCTUTYLiIMHUM Ta agMiHiCTpaTVBHO-NPaBOBUM
CcTaTycoM Ans ePeKTUBHOro Ta HeynepemkeHOro BUKOHAHHS MOKNageHWx Ha Hei
060B’A3KiB, fAKi HanpaBneHi Ha 3axucT npas, cBobod Ta iHTepeciB MOAUHWN i
rpoMagsiHuHa, 3aTBepXKEeHHS1 PEXMMY 3aKOHHOCTI B CYCninbCTBI Ta Aepxasi. Tox
3i 3MiCTy 3akoHOdaB4O 3aKpinneHuX yHKUiIA npokypaTypu, AOTPUMaHHS
NPUHLMNY 3aKOHHOCTI € HEODXiAHOK CKNagoBOK e(EKTUBHOI AisiNbHOCTI OpraHiB
npoKypaTypw.

MpobnemaTuky NpMHLUMNY 3aKOHHOCTI B OpraHisaduii Ta gisnbHOCTI NpoKypaTypu
Jocnigxysana Huska BYeHux, Takmx sk J1.KO. €sponiHa, B.l. Mantora, B.l. Backos,
B.I". Aaes, M.l. Muuko, T.M. Jo6posonbceka, O.C. MNpoHesuy, A.P. MuxaineHko,
B.C. 3eneHeubkui, J1.B. Icmainosa, B.I". FToH4epeHko, A.M. Konogin,
lO.M. I'powesun, B.B. donexaH, T.B. KopHsikoBa, M.B. Koctota, |.€. MapoukiH,
B.B. CyxoHoc, N.B. Lymcbkuii Ta iHLLi.

3aKkoHHICTb B AiANbHOCTI Ta OpraHisauii nNpoKypaTypu — Ue Takuii pexum
[EPXaBHOIO W CYCNINMbHOTO XWUTTS, 32 SKOro 3abe3neyyeTbCsi MOBHE W HEYXMITbHE
[oaepXXaHHSA Ta BUKOHaHHS 3aKOHIB, MiA3aKOHHUX aKTiB OpraHaMy nNpokypaTtypu Ta
ix nocagosumn ocobamm [1, ¢.85-90]. J1.KO. €BponiHa CTBEPAXYE, LIO 3aKOHHICTb
CKIafaeTbCa 3 TaKUX eNeMEeHTIB:

1) 06OB’A3KOBICTL BMMOr 3aKOHHOCTI MOLUMPIOETLCA HA BCiX rpoMagsH,
nocagoBux ocib, Aep)kaBHMX OpraHiB i (POMaACbKUX opraHisadiin;

2) HEMPUMYCTUMICTb NPOTUCTABIEHHS 3aKOHHOCTI Ta AOLNBHOCTI;

3) 3abe3neyeHHs1 BEpXOBEHCTBA 3aKOHY B CUCTEMi MPABOBUX aKTIB;

4) eqHiCTb 3aKOHHOCTI Ta CNpaBeAnMBOCTi;

5) HEBIABOPOTHICTL BiANOBIAANbHOCTI 3a NPaBONOpPYyLUEHHS [2, €.24-28].

3Baxaloum Ha Le, MOXHa 3p03yMiTU 1 CyTb NPUHLIMMNY 3aKOHHOCTI SK NPUHLMNY
opraHisauii Ta gianbHOCTI NPOKypaTypw, L0 BMMarae Bif, NPOKYpPOpIB kepyBaTucs y
CBOI  [OiSNbHOCTI  BMMOramMu 3akOHy, ski € Ans  HuX ODOB’siI3KOBUMM,
HEeNpMNyCTUMICTIO NPOKypopa YXWMATUCS Bif BUKOHAHHS 3aKOHY, MigXo4oM
NpoKypopa A0 3aKOHY sIK Takoro, Lo BTiMOE CnpaBeAnuMBiCTb i 3 NO3ulii Toro, Lo
3aKOH $IK BU4 HOPMATMBHOIO akTa Ma€ BULLLY IOPUANYHY CUMY, MOPIBHAHO 3 iHLWIMMKW
IOPUOVYHMM  akTaMu, a TaKoX HeoOXigHicTio npokypopa 3abesneuyBaTu
HEBIABOPOTHICTb NOKapaHHA ANg TUX, XTO NOPYLUMB 3aKoH [3, €.223-227].

MprHUMN  3aKOHHOCTI B [AiANBbHOCTI Ta OpraHisauii NpoKypaTypu Takox
nepeabayenni y ct. 17 3akoHy VYkpaiHm «[lpo npokypatypy», Yy SKin
3a3HayaeTbCs, WO MPOKYPOPU 34INCHIOTb CBOI MOBHOBAXKEHHS Yy MeXax,
BM3Ha4YeHNX 3akoHOM. OKpiM LbOro, 3as3Ha4yeHUn MPUHUWMN Mae HWU3KY N iHLWKX
nposiBiB y BuMLLE3rafaHoOMy 3aKOHi, a came 3aKpinneHHs KOHKPeTHWX BUMOr A0
KaHauaaTiB Ha nocagy npokypopa, ob6oB’A30K cknagaHHSA NpUCsri, BCTaHOBIEHHS
BMYEPMNHOro nepeniky NOBHOBaXeHb MPOKypopa, NiACTaBu MPUTATHEHHS MOro A0
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BiANOBIAanNbHOCTI, NOPSAAOK NPUTAHEHHS A0 BiAMNOBIAanbHOCTI, YMOBW 3BiflbHEHHS
Towo [4].

Mpu pocnigpkeHHi gaHoi NpobrnemMaTukyM, BapTO HAroriocuTW, WO MpUMHUMN
3aKOHHOCTI  TaKOX 3akpinneHun i y KpumiHanbHOMY npouecyanbHOMY KOAEKC
YkpaiHu, ge 3a3HavaeTbes, WO Nif Yac KpMMiHaANbHOro NpoBafKeHHS NPOKypop
NOBWHEH npuTpumyBatuca HopMm  KoHcTuTyuii  Ykpainu, KpumiHanbHoro
npouecyanbHOro  Kogekcy YkpaiHu, MiKHapogHMX [[OroBopis, 3roga Ha
000B'A3KOBICTb AKMX HagaHa BepxosHow Papgo YkpaiHu, BMMOr iHLIMX akTiB
3aKOHO[ABCTBA, @ TaKOX MPOKYpop MOBMHEH BCEOIYHO, MOBHO i HeynepemkeHo
BMBYMTM OOCTaBMHM KPUMIHANBHOTO NPOBA[KEHHS, BUSBUTK SK Ti 06CTaBuHK, LLIO
BMKPMBAKOTb, TaK i Ti, L0 BUMpaBOOBYIOTb Nifo3ptoBaHOro, ob6BuHyBaveHoro, a
TakoXX 06CTaBMHU, LLO MOM'SKLIYIOTb YM OOTSDKYIOTb MOro NMOKapaHHs, Hagatu im
HanexHy NpaBoBY OLHKY Ta 3abe3neynTn NPUNHATTA 3aKOHHUX | HEeYNepemKeHNX
npouecyanbHUX pilleHb, a TakoX MNPV nepexodi KPMMiHaNbHOro NPOBaAXeHHs 3
OfHIi€i cTafii B iHLWY, SKUIA 30IACHIOETLCA Y BU3HAYEHIN 3aKOHOM MOCIILOBHOCTI [5,
c.11-12].

MigcymoBytoun BuLLEBUKNAgEHe, MOXHAa 3pPOOUTU BMCHOBOK, LLO 3aKOHHICTb
nonarae y 6e33anepe4yHoMy [OTPMMaHi 3aKkoHy oOpraHamy MpoKypaTypu.
BuknioyHO 3a yMOBM BMKOHAHHS MPOKYpaTypol CBOIX MOBHOBaXeHb i He
MOpYyLWEHHA HOpPM 3akoHoOaBCTBA MOXHa 3abe3neunTn B gepxasi igeonorii
BEPXOBEHCTBA MNpaBa Ta 3aKOHHOCTI.
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NMPUYUHU NOLUUPEHHS B YKPAIHU HE3ALIEKITAPOBAHOI
NPALI TA WIAXU BUPILLEHHA

Mnuckay KatepnHa PomaHiBHa

lMonmaseckkuli topuduyHUL iHCmumym

HauioHanbHoeo ropuduydHoeo yHisepcumemy imeHi Spocnasa Mydpozo
YkpaiHa

Ha cyyacHoMy eTani po3BUTKY npasoBe peryrnoBaHHs odiLliiHoro
npaueBnawiTyBaHHA nNpauiBHUKIB poOOTOAaBUAMW, CTano BKpan akTyanbHUM.
KoxHoro gHs Ha puHKy npaui 3'9BnsaTbca cyb’ekTu, wo nepebyBatoTb B MOLLYKY
npauiBHUKIB | TakoxX Ti, WO NOTpebyloTb NpauesnawTyBaHHs. LWBnakicTe po3Butky
KOMnNaHin Ta noTpeba B HOBUX, YHIKanNbHWUX igesx npussena Ao 3miH, a came 3MiHa
NOCTINHOI 3aNHATOCTi HA TUMYACOBY.

Po6GoTogaBui HayebTo  3auikaBneHHi B LUBWAKOMMMHHOCTI  KagpiB, a
6e3cTpokoBi TpydoOBi [OOroBopu yKnagawTbCa pigle, nve 3 npauiBHUKamu
HaMBULLOro piBHA, AKi  3abe3nevyloTb ycnilwHe (YHKUiOHYBaHHA MianpUEMCTB,
YyCTaHOB Ta opraHisauin.

Be3ymMOBHO u4MHHE TpygoBe 3aKOHOOABCTBO Mae MporanuHu B LbOMY
HanpsIMKy, a came He TOYHEe PO3MeXyBaHHSA TPyAOBUX AOroBOPIB Ta UMBINbHO-
npaBoBuX, Ta 3acobiB iX NPaBOBOro perynioBaHHS.

Hocutb 4acto, poboTtofasLi HETMNOBI ANA TPYAOBOro 3aKOHOA4ABCTBA hopMu
3aHATOCTI 0POPMMIOITL LIMBINBHO-NPaBOBMMU J0roBopaMum abo CTPOKOBMMMU
TPyAOBMMM [OroBOopaMu, a Le YacTilwe 3a BCce Taki TpydoBi BiOHOCUMHU He
odopMnoTL B3arasni, Wo cTano Hanbinbwol npobremMo Ha CbOrOAHi.
Po6oTtoaaBui noTpebyoTe CTBOPEHHHA Ha piBHI TPYJOBOr0 3aKOHOAABCTBA HOBMWX
HOpPM ANs perynioBaHHA LMX TpygooBuXx BigHocuH. PobotogaBui He 6GaxatoTb
potpumyBaTuca HopM uymHHoro Kopekcy 3akoHiB npo [Mpauto  YkpaiHu, ski
CNpsIMOBaHi Ha 3axuCT iHTEpeciB npauiBHMKA, SK B PO3A4ifi  «HaNeXHoro»
NPUMHATTA npauiBHMKa Ha poboTy, 3BINbHEHHS | HagaHHA [OAAaTKOBMX Minbr,
3anexHo Big HebGe3nevyHoCTi BUpOOHMUTBA, CTaTi Ta iHWnx ocobnueocTen.

Ha Hawy gymky, HeobXxigHMM € 4iTke pO3MeXyBaHHS UMBINbHUX, TPYLOBMX,
CiMEeMHMX, KoonmepaTMBHWX MpaBOBIOHOCMH. Amke, came 3a [JONOMOrow
3aMoBHEHHS LUiel nporanvHu 3akoHodaBcTBa poboTodaBui MaTUMyTb  3MoOry
3pO3YyMiTU Pi3HULIIO, | HE NOPYLLIYBATW 3aKOHOAABCTBO «BUMaAKOBOY.

B TOM yac konu 3aKOpAOHHI KpaiHM noyanu [OCNigKyBaTW HOBI HaNpPsMKu
PO3BUTKY TPYAOBUX BIOHOCUH 3 METOK BHECEHHS OO0 3aKOHOAABCTBa aKTyarbHUX
3MiH, YkpaiHa npogoBxye kopuctyBaTtucsa Kogekcom 3akoHiB npo [lpauto 1971
poky [1]. 3axigHi KpaiHM nparHyTb 3pO3yMiTW HETMMNOBI TPYAOBi BiOHOCWMHWM Ha
PVHKY Mpaui Ta CTBOPUTM YMOBM AN 3aXUCTy MpaBs npauiBHuka i pobotoaasus [2].
CborofHi yknageHHsi TpydoBoro gorosopy perynoetbcs cr. 24 K3nll [1] ge
3a3HavaeTbCs, WO TpyooBMI [oroBip Mae Oyt OOOB'SI3KOBO YKNageHwun vy
NMCbMOBII popMmi, Ha Hally AYMKY Taka HOpMa € HanbinbLL JOpeYHo, afxe came
Ha OCHOBI TPYAOBOro AOroBOpYy npauiBHMK Ta poboTodaBeub BCTynawTb B
oQoiLLiiHi TPYAOBI BIAHOCMHM Ta OTPUMYIOTb NEBHUI 0OCAr NpaB Ta 000B’A3KIB.

Ane, B npoekTi HoBoro Tpyaosoro Kogekcy mae nepeabayatucs Toin dakT, Lo
He BCi npauiBHMKM Ta poboToaaBui 3aLlikaBneHHi odopmnoBaTu CBOI TPYAOBI
NpaBoBiAHOCMHM NMNCbMOBO. MOXITMBO Yepes CKNagHiCTb, HE3PO3YMiNiCTb Npouecy
abo HebakaHHs cnnaTty noaaTkiB Ta iHwWe.
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CeiykapboBa fA.B. y cBoemy pocnigkeHHi Ha Temy «[pvyYvHU MNOLUMPEHHS
He3afeknapoBaHoi npaui» [2] HaBoauTb npuknag KomioHike — €Bponencbkol
Kowmicii 98/219 Big 7 kBiTHA 1998 p. «[lpo HesageknapoBaHy npauo», Ae
3a3HavyaeTbCs, WO «...He3adeknapoBaHa npaus HanexuTb [0 onnadvyBaHol
DiSANbHOCTI, Sika € 3aKOHHO LWoAo Ti Nnpupoan, ane He OEeKnapyeTbCa B opraHax
JepXaBHol Bragun, 3 ornsggy Ha BpaxyBaHHSA Pi3HWULI B CUCTeMi perynoBaHHSA
JepxaB — urneHiB. €QMHa BiAMIHHICTb MiXXK He3aJeKknapoBaHO Ta OeKapoBaHOK
npaueto nongarae y TOMy, WO He3adeknapoBaHa Mpaud He AeKknapyeTbCsi B
opraHax Briagu 3 MeTo onoaaTkyBaHHS, couianbHoro 3abesneveHHs abo 3rigHo 3
TpyAoBum npasomy [5, c.8].

Came TOMy, Ha Hally OyMKy, OepXaBa Mae CrnpoCTUTW npouec 0dOpMIIEHHS
TPy4OBUX NPaBOBIOHOCKH Ha piBHi 3akoHofaBcTBa. MoXnuBo Le Mae OyTu HOBWIA,
Cy4YaCHUI iHTepHeT-pecypc, 3a OOMOMOrol SKoro ManbyTHi Nignpuemui 3MoXyTb
fdisHaTncs SKuA BuA TPYAOBUX MPaBOBIAHOCWH WOMY HeoOXigHWW, ki came
nogatkm  HeobxigHo  cnnmavyBatu.  MoxnvMBo came  3a  [OMNOMOrOH
Cy4yacHoOro iHTepHeT-canTy nignpueMLi 34iMCHIOBaTUMYTb OPOPMIIEHHST TPYAOBOro
[OroBopy, cnnaty MneBHWX MoJaTtkiB i PO3MEeXyBaHHA TPyAOBWX BiOHOCWMH Bif
LMBINbHO- NPaBOBKX Ta iHLWKX.

A.B CimyTtiHa npornoHye B HoBomy TpygoBomy Kopekci 3piicHooBaTtu
akTU4HUI Jonyck npauiBHMKa 00 poboTu, ue Gyae pearnbHOW MiACTaBOK Ans
BMHWKHEHHS TPYAOBMX BiAHOCWUH MpauiBHUKa i poboToAaBLA He3anexHo Big Toro,
4 ByB HanNexHMM YMHOM odpopmneHuin Tpyaosuin forosip. Npu dakTnyHomy
JonycKy npauiBHMka go pobotm  pobotopgaBeub Oyoe  3060B’si3aHMN
ocdopmnioBaTM 3 HAM NUCbMOBWUIA TPYyAOBWUMA [OrOBIp He Mi3Hilwe n'atu poboumx
[OHIB 3 OHS bakTUYHOro Aonycky npauiBHUKa Ao poboTu. AKwo poboTogaBelp He
BMKOHYE CBOro 00OB’sI3Ky LLIOAO MMCbMOBOIO OPOPMIIEHHA TPYO4OBOro OOrOBOPY
nicna CnnuBy BKa3aHOrO CTPOKY 3 MOMEHTY (PaKTM4YHOro AOMnycKy A0 poboTu,
npauiBHUK Mae npaBo 3BEPHYTUCS 4O CyAy 3 MO30BOM MPO BU3HAHHA TPYOOBOrO
Jorosopy yknageHum [3].

Taka Hopma Oyna © He 30BCiM AOpe4vHOol, xo4ya poboToaaBelb i NpauiBHUK
3abesneyaTtb CBOi MPaBOBIAHOCUHM Ta 3MOXYTb 3PO3yMiTV Y/ BRALITOBYKOTb iX
Taki Tpygosi BigHOCMHW. Ane uA Hopma Oyge AaybmoBatn cT. 26 K3nll
BMNPOOYyBaHHA Mpu NPUUAHATTI Ha poboTy, Nig Yac $KOro Ha npauiBHMKa
MOLLUMPIOETLCS 3aKOHOAABCTBO Npo npaut. Came ToMy, HE 30BCiM 3pO3yMinum €
aKkTUYHUI JONYCK npauiBHMKa A0 poboTn 6e3 HanexHO yknageHoro TpyAoBOro
[OroBopy.

Kopekc 3akoHiB npo npadto YkpaiHu y cT.265 nepeabadae caHkuilo y Tpuauatu
KpaTHOMY pO3Mipi MiHiManbHOi 3apobiTHOI MnaTW, BCTAHOBMEHO|I 3aKOHOM Ha
MOMEHT BCTAHOBJIEHHS MOPYLUEHHS, 3a AONyLleHHs poboTtoaaBuem A0 poboTu
npauiBHuKa 6e3 oopMIeHHs TPYAOBOro AOroBOpYy abo KOHTPakTy, 0POPMITEHHSI
npauiBHMKa Ha HEMOBHUIA pPobOOYMI [AeHb X04a BMKOHaHHA poboTu BiabyBaeTbcH
MOBHMI pobOYMIA Yac, YCTAHOBMEHWA Ha NiANPUEMCTBI, Ta BUMMaTM 3apoBiTHOI
nnatum (BuHaropoan) 6e3 HapaxyBaHHS Ta Cnnatum €OUMHOrO BHECKY Ha
3aranbHOO0O0B’A3KOBE AepkaBHe coLianbHe CTpaxyBaHHs Ta nogaTkis [1].

Ha Hawy aymky, came 3a [OMOMOrok po3Mipy CaHkuii cTtaTtTi GinbLictb
nignpuemcTs, YCTaHOB Ta OpraHisauii noyanu ogiuiiHe oopMIeHHs TPy4OBUX
npasoBigHOCUH. | Taki Aii 3 6oky 3akoHoOaBUSA MO3UTUBHO BMIMHYMM HA PUHOK
npadi.
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BignosigHo no 3akoHy YkpaiHm «[lpo 3amHATICTb HaceneHHa» y n. 2 cT. 50
nepenbadaetbcss 3abopoHa 3acTocyBaHHA pobOoToAaBLEM He3ageknapoBaHol
npaui abo BuYMHATM i, WO ChApsSMOBaHi Ha MNPUXOBYBAHHS (QaKTUYHKX
npaBoBigHOCKH [4].

Came Ha nigctaBi UbOrO MOXHa 3pOOMTU BUCHOBOK, LLO 3aKOHOA4ABCTBO
MOBHOK Mipol 3000B’sid3ye poboToAaBLUiB 0OpPMIOBaTU MPaBOBIAHOCUHU 3
npauiBHMKamun odiliHO, ane Ha CbOroAHi MW rOBOPUMO MPO iHLWY MporanuvHy, a
caMe HeakTyarbHiCTb YMHHOro 3akoHoAaBscTBa. Hopmu 3akoHopgascTBa 1971 poky
BXe 3acTapinu, BOHM NoTpebyoTb BUBYEHHSI HOBMX HANpsIMKiB PO3BUTKY TPYAOBUX
NpaBoBIAHOCKH, @ caMe NOsIBy HOBUX i HEOOXIOHICTb iX ogiliiHOro oopMIeHHst
Ons 3abe3neyeHHs npaeB Ta 060B’sI3KiB CTOPIH.
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NMPUYUHU NIABULLEHOI BIKTUMHOCTI HEMOBHONITHIX

Tpoxumeub BorpaH BikTopoBuy

HaykoBwuiA KepiBHUK: KaHg. t0. Hayk, acucTeHT Manbuosa O.B.
HaujoHanbHul ropuduyHull yHisepcumem imeHi Sipocnasa Mydpoeo
YkpaiHa

BiKTUMHICTE  pO3yMmilOTb  SK  ypas3nuBICTb YMEHiB  CYCNinbCTBa nepes
3MOYMHHUMW  MOCAraHHAMW 3@ NeBHUX cuTyauin [1]. OaHa BnacTueiCTb €
iHOMBIAyanbHOK [Ansi KOXHOrO 4fieHa CcycninbCTBa i 3anexwuTb Big 6aratbox
YMHHUKIB. Ane neBHi rpynu HaceneHHs, OAHIED 3 SAKMX € HENOBHOMITHI,
BiPI3HAOTLCS NiABULLEHOK BIKTUMHICTIO.

[MprYnHM BIKTUMHOCTI HEMOBHOMITHIX MOXXHA YMOBHO PO3AiNUTU Ha ABi BENWKI
rpynu: Ti, O NOB’A3aHi 3 0COOMCTICHMMK 0COBNMBOCTSAMM HEMOBHOMITHIX Ta Ti, LLO
BUKITMKAHI couianbHUMKN YMHHUKaMU [5].

Ha gymky 6araTtboX BYEHMX, BaXXMBMM YMHHWKOM, LLO CNpusie (hOPMYBaHHIO
NiABMLLEHOT BIKTUMHOCTI HEMOBHOMITHIX, € BMIMB COLianbHOro cepenoBumLLa.
3okpema, Ti npouecu, WO BiAOyBawTbCA Y COUiaNbHO-EKOHOMIYHIN cdepi
CYCMINbHOTO XXWUTTS: 3pocTaHHs 6e3pobiTTs, 3HWKEHHS pIBHSA XUTTA. Yce Lue
HeraTMBHO BMMMBaAE $SK Ha [OOPOCHAMX, TaK i Ha HEMOBHONITHIX, OCKiNbKK
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3'ABMAETBCA BEIUKA KiNbKICTb HEBMEBHEHWX, MAaCWMBHUX, He3OaTHUX afeKkBaTHO
OLUiHUTM cuTyauilo Ta 3HaWTKM Buxig 3 npobnemu oci6. [opocni cTalTb
BIKTUMHUMM, BiANOBIAHO AiTW, SKi BUXOBYIOTLCS Y TaKOMY OTOYEHHI, OTPUMYIOTb 3a
3pa3oKk Taki ponboBi Moaeni, 60 iHLWOI NoBeAiHKM BOHW He 3HatoTb. [locunutu
0COOUCTICHY BIKTUMHICTb MOXE HeadeKBaTHE CTaBMEHHS 3HauvyLMX AOPOCHMUX,
Hanpuvknag, 6aTbkiB abo BUMTENIB Y LUKOMI, XXOPCTOKICTb OAHOMITKIB, 3amny4YeHHs Yy
BYNWYHI YrpynyBaHHS 3 HaniBkpMMiHansHo cybkynbTypoto [3].

Ha Hawy AymKky, dOpMyBaHHS BIKTUMHOCTI HEMOBHOMITHIX Yy MepeBaxHin
GinbLoCTi 3anexuTb Big ocobnuBocTen GionoriyHOro i couianbHOro PO3BUTKY.
MigniTkoBuU BiK € NnepexigHUM y BionoriyHoMy (CTaTeBe A03piBaHHSA | JOCATHEHHS
3pinocTi iHWK1X 6ioNoriYHUX CUCTEM OpraHi3amy) Ta colianbHOMY (3MiHa coujianbHUX
ponen, Micusi y CUCTEMi coLjanbHUX CTOCYHKIB) nnadi. Llen BikoBui nepiog €
BaXXNIMBUM €TanoM Y 3araribHOMY Mpoueci CTaHOBIEHHA OCOBUCTOCTI, OCKINbKM Y
X0Ai BMPOGMEeHHs HOBOI CTPYKTYpWU Ta cknapy AisnbHOCTI AUTUHM 3aknagaeTbes
6asvuc ycBigOMNEHO! MOBeAiHKM, (OPMYETLCS 3aranbHa CnpAMOBaHICTb Yy
dopMyBaHHi MOparnbHUX i colianbHMX YCTaHOBOK [3].

lMpoBepeHi haxiBusAMM OOCHIAKEHHA CBigYaTb, WO MMWCMEHHsl, NoBeAdiHKa i
HaBiTb aHaTomiyHa 6ygoBa HEMOBHONITHIX Bigpi3HAETbCA Big gopocnmx. Mosok
nignitka Bigpi3HAETbCA Bi4 MO3Ky gopocnoro. [lig 4ac nigniTkoBoro BiKy
BinOyBalTbCsl BaXXNMBi 3MiHM B CTPYKTYpi MO3Ky Ta MoOro gyHkUisx, ocobnveo B
npedpoHTanbHi kopi Ta NiMBIYHIA cucTemi, ki BiaNoBigaloTb 3@ CAMOKOHTPOb,
NPUAHATTA piweHb, 06pobky Ta perynioBaHHSA €MOLiW, YCBIOOMMEHHS PU3KKY i
BMHaropoaun. Bce ue HemuHyye BnnuBaEe Ha Te, SK MIANITKA AiOTb Y CTPECOBI
cuTyauii [2].

BueHumun BuginawTbcA Taki BUMAW  BIKTUMHOCTI  NIANITKIB:  CUTyaTUBHWUW,
0COBUCTICHWI, DI3NYHMIA, IMiOXKEBWUIA, TEHOEPHWUWA, CTaTYyCHWA, pPONbOBUA Ta
BikoBuIn. Cepen HUX 6e3nocepeaHbLO 3 OTOYYHHOK 0O6CTAaHOBKOK MOB’A3aHi Nue
Taki BMAW BIKTUMHOCTI, sIK cuTyaTMBHa (nepebyBaHHs B HebaxaHomy Micui B
HecnpuaATNMBMIA Yac) Ta pornboBa (BepTuKanbHa MiAnopsaKOBaHICTL GaTbkam,
neparoram, agmiHictpauii wkonu) [4].

Omxe, ceped YMHHMKIB, WO MiABMLLYIOTb BIKTUMHICTb HEMOBHOMITHIX, € $IK
30BHILUHI YMHHUKK, O BMPaXarTbCA Y BMNMBI OTOYEHHHA, TaK i BHYTPILLHI,
noe’asaHi 3 GionoriyHnmuy i neuxivHummn ocobnmeocTamK nigniTkis. O6buasi rpynn
UMHHWUKIB € OOHAKOBO BaXXMMBUMMK i B PIiBHIN Mipi BNAMBaKOTb Ha BPa3nuMBICTb
NigniTKiB NpY 3NOYNHHUX MOCATaHHAX. TOMY MPUYMHKU BiKTUMHOCTI 0OOB’SI3KOBO
NMOBWHHI BpaxoByBaTUCA NpU NpoBeAeHi NPoMiNakTUKM BiIKTUMHOT NOBEAIHKM.
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nPO CNIBBIAHOLUEHHSA MOJNITUKU | MOPAI Y TPAKTATI
H. MAKIABENI «TOCYOAP»

Lynesa OneHa CepriiBHa

HaykoBuin KepiBHUK: KaHA. ginoc. Hayk, aoueHT 3ukiH A.C.
Odecbkuli HayioHanbHUl yHisepcumem im. I.I. MeyHukoea
YkpaiHa

AKwo nouikaBUTUCA OYMKOKW 3BUYaAWHUX rpomMagsH LWoAo ChiBBiAHOLEHHS
noniTMkM Ta Mopani, To, y CBOI GinbLIOCTi, MOXHa OTpumaTtu BiAMOBiAb, LO
NoedHaHHA OaHMX MOHATb € HeMoXnuBuM. Lle niaTBepmKyeTbca He Tinbku 3
TEOPETUYHOI TOYKM 30pY, ane 1 iCTOPUYHUMM NpUKnagamu.

HepobpocoBsicHa  noniTMdHa  KOHKypeHuis i HedocTaTHii  piBeHb
Bi4NOBIAaNbHOCTI NOMNITKKIB | NPeACTaBHWKIB BNaau nepes HapoaoM 3anuviiaTbCs
NOBCAKAEHHUM SBMLIEM, WO Miandarae OUCKYCil ceped CydacHUMX BYEHUX Ta
NOMITUKIB i CbOrOAHI, TOMY 3B’A30K MOMITMKA 3 MOPAano €, AIWCHO, aKTyanbHUM
NMUTaHHAM.

Mopanb i nonituka, siki € BTiINEHHAM Bnaau, yHKUioHanbHO 6nmM3bki TMM, LWO
BOHMW 3AiNCHIOITb PEerynsuilo NoBeaiHKM i XUTTeQianbHOCTI nogen B uinomy[1,
c. 21]. 3BuyanHo, mopanb ¢OpMyeTbCA Mig BNAVMBOM MOMITUKM, a MoniTuka
BUKOPWUCTOBYE MOparb Ansl AOCATHEHHSA METU — Ha LibOMY i 6a3yeTbCca Aepxasa.

Hikono MakiaBenni 6yB nepwwmm B icTOpii, XTO BigdiNMB NOMiTUKY Big Mopari.
Moro sigomwii TpaktaT «ocyaap» AEMOHCTPYE iX rpaHMyHe po3mexysaHHs. BiH
posrngaas NoniTUKy He Yepes npuamMy 6axaHoro, a y cdepi peanbHOCTi, iCHYYOi
cepen nogen. Ha roro gymky, ue no3amopanbHe siBULLEe, SiKe MigKOPHETLCSH
gouinbHocTi. A Mopanb, y CBOK 4epry, NpeacTaBnsie CYKynHiCTb igeanis Ta
ySBfieHb NpO HanexHe, siki HanpasnsATb MNOBEAIHKY iHAMBIAA i KOHTPOMNIOKTLCA
cycninbcTBoM. BoHa € BMLWOO MeTo, Todi SIK NOMiThKa, BPaxoBYylOUM MOBEAIHKY
noniTMYHUX Nigepis, Mac Ta ix B3aemogilo, Mmae OyTu cnpaMoBaHa Ha edeKkTMBHe
OOCSATHEHHS1 MOCTaBMNEHUX Linew, BUBIp SKMX 3anexuTb Big 0OCTaBWH, a He
mopari.

MakiaBenni BigKpUTO NUCaB: «...MU 3HAEMO 3 OOCBIQY, WO B HAL Yac BENWUKI
crpasuv BOaBanucs nuile TMM, XTO He HaMaraecsl A0TPUMaTK A4aHOro CIoBa i BMIB,
koro Tpeba, o6BecTM HaBKOMO NanbUs: Taki rocygapi B KiHLEBOMY paxyHKy
pocsirany Ginblioro, HiK Ti, XTO CTaBMB Ha YecHicTb»[2]. Takum 4mHOM, BIH
nigkpecntioe, Wwo y 6opoTbbi 3a BNagy «MeTa BUNpaBaoBYye 3acobmy.

H. MakiaBenni Biggae nepesary «3rno» € iHCTPYMEHTOM, SKUM AOCBigYeHui
NOniTUK NOBMHEH BMITU CNIPUTHO | BYACHO KOPUCTYBaTUCH.

Ha Hawy Aymky, nogu nomivarTb y roCcyAapsax PisHi SKOCTi, NpPOTe XO4yTb
0aunTn y CBOEMY nMpaBUTENi NULIE HaWKpalli 3 HUX, WO € HEeMOXITMBUM,
BPaxOBYHOUM XapaKkTep Ta NpeaMeT iXHbOI AianbHOCTI. | ToMy rocyagap He MoxXe He
BUKOPWUCTOBYBATM i Ti AKOCTI, AKi y NMoAen BUKNUKaTb 3HeBary. « Tomy rocyaap,
SIKLO BiH X04e yTpumaTtu B MiAnopsaKyBaHHI NigaaHMX, HE MOBMHEH 3BaxaTu Ha
06BMHYBaYeHHS B XOPCTOKOCTI ... 60 Big 6e3nagy, skuii nopoaxye rpabexi i
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BOMBCTBA, CTpaxgae BCe HaceneHHs, ToAi fK Big Kap, WO HaknagawTbcs
rocygapem, CTpaxpawTb Nuwe okpemi ocobu»[2]. Lii MoxHoBRaguiB, Ha Moro
OYMKY, MOBUWHHI OLHIOBATUCA 3 TOYKW 30pYy Mopani, a 3a ix pesynbtatamu Ans
Gnara gepxasu.

OTxe, iTaniickkun MucnuTens paguTb B iHTepecax 6inbLIOCTi i Aepxasu
3aCTOCOBYBAaTU HACUNbCTBO, XO4ya 3 TOYKM 30py Mopani BOHO MOXe BUKNUKaTU
ocyaxeHHs. [Mi3Hiwe noniTuky, 3acHOBaHy Ha KynbTi HACUNbCTBA, aMOParbHOCTI
Has3Banu «MakiaBenniamomy.

MakiaBenni He 3anepeyyBaB B LiOMy Moparb i 3aranibHOMNOACHKI LiHHOCTI Ta
He BO3BENWYYE aMopanbHICTb, MPOTe y [AepXaBHOro pJisya notpebu Bnagu
nepesaxaroTb. Apke Mig CNpaBXHbOK MOpanmo B MOMiTULI MUCAUTENb PO3yMie
BMKOHAHHSA rpoMajcbkoro oboB's3ky, B JaHOMYy BuNaaky oboB'sa3ky npaBuTens. A
OCb YHUKHEHHSA TPOMaZCbKoro 0b0B'sI3Ky | € aMopanbHICTHO.

3BuyanHo, Konu Bnaga npaBuTEriB OMUHAETLCA B HebGe3neLi, TO HemMae CeHey
KasaTu Npo YeCHICTb Ta AOTPMMAaHHSA CBOro CrioBo 3 ixHboro 6oky. Lli cymkeHHs
3HaxoaATb CBOE BifOOpaXKeHHs i y Cy4dacHOCTi, ampke xoya B rnobanbHin nonitmui
dopmanbHO 3akpinneHi eTWYHi HOpMaTuBWM, Ha MpakTULi BOHW KOXEH [AeHb
NopyLLYOTECA NOAITUKAMU i LiNMMK AepxaBaMu.

Takum uuHoM, MakiaBenni cTBepaXyBaB, SKWO Bif MPUAHATOrO pilLEHHS
3anexuTe 0Oe3neka pJepxaBw, He cnig BpaxoByBaTW CrpaBeanuvBiCTb Ta
rymMaHHicTb. [ONOBHUM NUTaHHAM ANS rocygaps mae 6yTu nuie ogHe — 4v BpATYE
BOHO XUTTS Ta cBOGOAY AepKaBu.

Cnncok BUKOPUCTaHUX O)Kepen:
Bangypka O.M., 'peyenko B.A. Brnaga B YkpaiHi Ha 3anami gpyroro i TpeTboro
TUCAYONiTh: MOHOrpagis. Xapkis: Bua-so YH-Ty BHYTp. cnpas, 2000. 304 c.
Hukonno Maknasennu. [ocynapb URL:
http://www.lib.ru/POLITOLOG/MAKIAWELLI/gosudar.txt_with-big-pictures.html.

NPOBNEMU BUKOHAHHS PILLEHb EBPOMENCHKOIO Ccyay 3
MPAB JTKOOMHU TA LWINAXMU IX BUPILLEHHA

Pagb Bacunb Muxannosuy

HaykoBuin KepiBHUK: KaHA. 10. HayK, acucTteHT ABbakymosa [.B.
IHecmumym nideomosku ropuduyHux kadpie 0nsi Cb YkpaiHu
HauioHanbHul ropududHull yHisepcumem imeHi Sipocnasa Mydpozo
YKpaiHa

KoHBeHLis1 Mpo 3axcT npaB Ta OCHOBOMOMOXHUX cBOGOA € MiXHapogHUM
[OroBOpOM, Ha niacTaBi SKOro OiNbLUICTb €BPOMNENCLKMX AepxaB 30060B’A3anucs
OOTpYMyBaTMCA MpaB Ta OCHOBOMOMOXHMX cBobog moguHn. L npasa
rapaHTyloTbCs Sk camoto KoHBeHLUi€eto, Tak i npoTtokonamu Ao Hei (MpoTtokonu Ne 1,
4,6,7,12i 13), sroga Ha 00OB’A3KOBICTb AKMX HafaHa AepXaBaMy — CTOPOHAMMU
KoHBeHLji.

AKTOM MiXKHapOQHOro BW3HAHHA YKpaiHM £K AEMOKpaTMYHOI NpaBoBOi
Jepxasu cTaB BCTyn Hawoi kpaiHn 9 nuctonaga 1995 poky no Pagu €sponu Ta
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paTudikauis BepxoBHoto Papgot KoHBeHUiT npo 3axucT npaB  fioguHU i
OCHOBOMONOXHMUX cBoboa Ta [NpoTokoniB Ao Hei. BknioumBwm KoHBeHUito Ao
[pKepen HauioHanbHOro 3akoHogascTBa YkpaiHun, BPY Takum ymMHOM, poswmnpuno
MOXIMBOCTI rpomMajsH LWoAo 3axucTy ocobuctnx npaB i cBobopf, LUMSAXOM
HafaHHA MOXIMBOCTI 3BEPHEHHS i3 ckapramu abo 3asBamn o €BpOMNEncoLKoro
Cyoy 3 npaB noavHu. BignosigHo po crtatti 32 KoHBeHLUil, opucaukuis
€BpoNencbLKoro cyay noLUPETLCA Ha BCi MUTAHHS, siKi CTOCYHOTbCA THyMayveHHs!
Ta 3actocyBaHHs KoHBeHUil i npoTokoniB A0 Hel Ta aki nepefaroTbCa Ha MOro
posrnsag BignosigHo o craten 33, 34 i 47 KoHBeHuii. BignosigHo, Cya He BUMKOHyE
yHKUIT HauioHanbHOrO Cydy Ta He Mae MOBHOBaXeHb CckacoByBaTu abo
3MiHIOBaTK pilleHHA HauioHanbHux cydiB. Cyn Takox He Moxe 6eanocepefHbo
BTPyYaTUCS B AiSNbHICTb OpraHy Bnaau, ais abo 6e34ianbHIiCTe SAKOro cnpuynHuna
MOPYLLEHHS.

3rigHo 3 n. 1 cratTi 35 KoHneeHuii, Cya npuimae 3asiBu OO0 po3rnsgy nuie
nicna Toro, Ak 6ynn BUKOPWCTaHI YCi BHYTPILWHI 3acobu HPUANYHOIO 3axucTy, i
nuiwe npoTsirom LWeCcTU MicsauiB 3 AaT BUHECEHHS OCTaTOYHOro piweHHsA. Cya He
po3rnagae 3asBy, Ska He BignoBigae UMM ymMOBaM NpPUAHATHOCTI. 3a
CTaTUCTUYHMMK daHMMK Ha noyatok 2018 poky y cekpeTapiaTi €BponencbKoro
cyay 3 npas noguHun (ECIJ1) 3HaxoguTbesa noHaa 18 TUCsY cKapr Ha NopYLUEHHS
YkpaiHoto €BponenchbKoi KOHBEHLT 3 NpaB NMognHU. Y cTaTUCTUYHOMY 3BEAEHHI Ha
31 rpyaHsa 2017 poky B 6asi cyay nepebysano 18 131 no3osiB, nogaHux nNpoTu
Ykpainu, wo craHoBuTb 22,8% Big yciei kinbkocTi cnpas. [pyre micue nocigae
TypeuunHa (12 600 cnpaB — 15,8%), Tpete — YropwuHa (8950 cnpas — 11,2%),
Pocisi onnHunacsa Ha yetBeptomy (7400 cnpas — 9,3%) [2].

Henytatn MNapnameHtcbkoi Acambnei Pagu €sponu (MAPE) 30 BepecHs
2018 poky, yxBanunu pesontouito "BuKOHaHHS pileHb €Bponencbkoro cygy 3
npae noguHu". MoTpeba B ii yxBaneHi noe’sizaHa 3i 3Ha4yHMMK npobrnemamu y
BMKOHaHHI pilweHs €ECIMJ1 y geB'aTbox KpaiHax-uneHax Pagn €sponu. Cepen Hux
YkpaiHu, Itania, TypeuunHa, Pocis, PymyHiq, lMNMonblwa Ta iHWi, naeTbcs y TeKCTi
pes3onoLii, aBTOpOM SIKOT BUCTYNMB HigepnaHaeub Knaac ge Bpis.

Hapasi 6nmsbko 11 Tucay BupokiB, BuHeceHux €ECIJ1, 3anuwatoTbes
HEBMKOHaHUMK. FAK 3a3Ha4yaeTbCA y O0MoBigi, koTpy Gyno noknageHo B OCHOBY
pesontouii, "CTPYKTYpHI Npobrnemn 1opuanyHMx CMCcTeM y NEeBHUX KpaiHax CTalTb
NMPUYMHOK BENUKOI KinbKoCTi NoAibHux no3osie". 3a aaHnuMn KomiteTy MiHicTpiB
Pagn €sponu - Pocis He BuKkoHana 1474 Bupoku cyay, YkpaiHa — 1009, 3aranom
Ha BUKOHaHHs piweHHs ECII pocincbknum rpomaasiHam Tpeba yekatu 9,7 poky, a
yKpaiHuam - 7,4 poky.

B Ykpaini BignosigHo Ao ct. 3 3akoHy Ykpainu ,[1po BUkoOHaBYe npoBagXeHHs"
pilleHHs €BpOMNEeNCcLKOro cyay 3 MpaB JIOAVHU  BUKOHYIOTbCS  [lepKaBHoMo
BMKOHaBYOW cnyxboto Ykpainu. [TpoTe, He3BaxaluuM Ha HasBHICTb HU3KK
NpaBOBMX aKTiB, AKi PerymnoTb NOPAA0K BUKOHAHHS Ha TepuTopii YKpaiHu pilleHb
€BponencbKoro cyay 3 npas NIOAWHW, CKnanacb AOCWUTb CKnagHa cuTyauis 3 iX
BMKOHaHHSAM. HaBgiTb y Pesontouisix MNapnameHTtcbkoi acambnei Pagu €sponuy,
OOHYy i3 sIkKMX Hamu Oyno paHile 3ragaHo, MOCTIMHO 3BEPTaETbCA yBara Ha
cucTeMaTtuyHi npobnemu 3 BUKOHAHHAM pileHb E€CIJ1, nos’sA3aHuX 3 BUNNataMmu
BiJLUKOAYBaHb Ta BXUTTSM 3ax0AiB iHAMBIQyanbHOro Ta 3aranbHoro xapakrepy [1].

BukoHaHHa piweHs €ECIJ1, BignoBigHO [0 3akoHy, 3AOINCHIOETBCA B
[obpoBinbHOMY Mopsaky, 6e3 3axodiB NPMMYCOBOrO BUKOHAHHS, KOLLUTaMU
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HepxaBHoro GromkeTy YkpaiHu. Bunnata BiglwKoLyBaHHSA 34INCHIOETLCS LUMSXOM
CNUcaHHs KoWTiB Ha GaHKIBCbKMI paxyHOK CTAryBaya 3 BignoBigHOI OrogKeTHOI
nporpamu OBY. OgHak y GromkeT YKpaiHv 3aknagatoTb KOLITU, SKUX He4OCTaTHLO
ONS BUNNATU CyMu, Ska NoBuHHA OyTn npoBeaeHa 3a NPOBaPKEHHAM, BiOKPUTUM
3a piweHHam ECIJ1. BigcyTHiCTb BIQNOBIAHMX 3aKOHOAABYMX 3axodiB LoAo
30inbLUeHHA acurHyBaHb Ha BignosigHi Buaatku [OepxaBHoro 6roaxeTy YkpaiHu €
OAHI€l0 3 OCHOBHMX MPUYMH HEBUKOHAHHA abo Haa3BMYarWHO TPUBAmoro
BMKOHaHHS piweHb ECIJ1 B YacTvHi BUNNaTtu BigwkoaysaHb [2].

BignosigHo po cr. 10 3akoHy N 3477-1V 3axogamn  iHOUBiAyanbHOro
XapakTepy €: a) BifHOBIEHHS HACTIMbKW, HACKIMbKA LEe MOXIMBO, NonepeaHboro
IOpMANYHOro cTaHy, akui CtaryBay maB o nopylueHHs KoHBeHLii; 6) iHwi 3axoaw,
nepenbayeHi y PiweHHi [4].

3axoau iHAMBIQyanbHOroO XapakTepy BM3HAYalTbCA 3anexHo Big crneundiku
crnopy. [JoctaTHbO  UikaBMM € BUNAAOK BXWUTTA 3axOdiB  iHOUBIQyanbHOro
XapakTepy nif Yac BMKOHaHHA pilleHHsA y cnpasi «[3emiok npotn YkpaiHu», B
akomy ECIJ1 koHcTaTyBaB MOPYLUEHHA NpaBa Ha nosary OO MNpuMBaTHOrMO Ta
CIMEMHOrO XWUTTS Y 3B’A3KY 3 PO3MIiLLEeHHAM KnagoBuLa nobnusy xutna 3asiBHUKA
3 MOpYLIeHHAM HOPM YMHHOro 3akoHoAdascTBa. byna npoBegeHa MixBigoMuya
Hapaga, 3a pesynbTaTaMmn KO JOCATHYTO AOMOBMEHOCTI WOAO BXUTTA 3axofis,
CMPAMOBaHNX Ha 3MEHLUEeHHS HeraTMBHOrO BMNMBY KnagoBulla Ha 3asiBHWKA Ta
noro poauHy. NpoTe He 3po3yMmino, SKMM YiHOM OyZie pearisoBaHO Takuii 3axig siK
3MEHLLEHHS HeraTMBHOrO BMMBY, OCKINbKM Hi KNnagoBuLLe, Hi XUTNoBui OyanHOK
nepemicTUT1 Hemoxnmeo [3].

Ak mn 6aunmo, Cya OiMWOoB BUCHOBKY, LIO OBnawwTyBaHHA Ta BUKOPWUCTaHHS
KnagosuLla Tak 6rm3bko Big OyauMHKY 3asiBHMKA pa3oM 3 HacTYMHUM BMAMBOM Ha
OOBKINNS Ta «HAKICTb KUTTA» 3asdBHMKA [OCArNO MiHIManNbHOMO piBHSA, WO
BMMaraeTbcsi ctatTeto 8 (npubpatwu rinepnocunanHs) KoneeHuii [1], Ta cTaHoBUNO
BTPyYaHHs Yy MpaBO 3asiBHMKA Ha noBary A0 MWOro >Xutna Ta MpuMBaTHOrO i
cimeriHoro wuTTa. Cya TakoX BBaXae, WO MOTEHLUIAHO LUKIANUMBE BTPYYaHHS
[0CArMNo JOCTaTHLOrO PiBHA CEPMO3HOCTI ANis 3acTocyBaHHA cTaTTi 8 KoHBeHLUii.
MpoTe 3asBHUK CKApPXWBCS, LLO HEBUKOHAHHS HaLUiOHaNbHMMM OpraHamu Ta
npmBaTHMMKM 0cobamn CyOoBOro pilleHHs, WO Habpano 3akOHHOI CUnn i KM
3ab0pOoHANOCS BUKOPUCTOBYBATW 41151 MPOBEAEHHSI MOXOBaHb PO3TalloBaHy 6ins
noro O6yauHKy ainsiHky BJ1, ctaHoBmno nopyweHHs nyHkTy 1 ctatTi 6 KoHBeHLii.

I3 UbOro My 3poBGUTU BUCHOBOK, WO Npobrnemu BukoHaHHA PiweHb €CIJ1
30e6inbLIoro BMHMKAKTL Yepe3 He MOXIMBICTb HaUiOHaNbHWX OpraHiB BNIUHYTU
Ha 00’ekT 3 npuBoAy SKUX BiAOYBalOTHCA MOPYLIEHHS MpaB MOAUHM, a Takox
HEPO3YMiHHA BaXINMBOCTiI SKICHOrO BWKOHaHHA piweHb E€CIMJ1 wnaxom Bunnat
KOMMNeHcauin Ta eeKkTUBHOro BXWUTTS 3axofiB 3aranbHOro Ta iHauBIAyanbHOro
XapakTepy, MOCTifHi CynepeyHOCTi CTOCOBHO HamnpsiMiB Ta CyTi HeobXigHux
pedopM, BIACYTHICTb €auMHOro nigxogy Ao poni npaktukn E€CIN B YkpaiHi
OEMOHCTPYOTbE cnabkicTb AepXaBu, sika MPOSsIBMNSETLCS, 30KpeMa, Y cTabinbHil
He3gaTHOCTI 3a6e3neynTn HanexHui piBeHb NPaBOMNOPSIAKY.

CnucoK BUKOPUCTaAHUX AxKepen:
1. KoHBeHUis npo 3axucT npaB foAMHM | OCHOBOMOMOXHMX cBOOOA Bif
04.11.1950 OgpiuitiHuti eeb-caim BepxosHoi Padu YkpaiHu. 3akOHO4aBCTBO
YkpaiHm.
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2. Tpobrnemn NprMMYyCOBOro BUKOHaHHSA pilleHHS €Bponencbkoro cygy 3 npas
noaunnu Big 22.05.2017. CTyaeHTCbKMiA nopTarn.

3. CnpaBa «[3emtok npoTu YkpaiHu» (3asisa Ne 42488/02). PiweHHst ECIMJI.

4. 3akoHy YkpaiHn «[lpo BWKOHaHHSA pilleHb Ta 3acTOCyBaHHS MPaKTUKK
€sponencbkoro cyay 3 npae noauHu» Big 23 notoro 2006 poky N 3477-
IV (Hagani — 3akoH N 3477-1V).

NMPOBJIEMX 3AKOHOABYOIO BUBHAYEHHSA OBXOAY
3AKOHY B MDKHAPOOHOMY NMPUBATHOMY MPABI YKPAIHU

Yepemuc AniHa BonogumupiBHa

HaykoBui kepiBHUK: acucTeHT NorapyeHko T.B.

Kuiscbkull HauioHanbHUlU Mopa208esibHO-eKOHOMIYHUL yHigepcumem
YkpaiHa

[Mpn  BWHWKHEHHI MPMBATHOMPABOBUX BIAHOCWH, YCKNAAHEHUX iHO3EMHUM
€NeMEHTOM, CTOPOHM BM3HAYyawTb NPaBO AepXaBW, sSke BuUrigHe M Ang
3[0iICHEHHS CBOIX NpaB Ta 060B’A3KiB. Y MiXXHAapOAHOMY MpUBaTHOMY Mpasi iCHye
neBHa KaTeropis, ska YiTKo pernameHTye Taki gii. Lle € 06xig 3akoHy.

Ak 3a3HayeHO B HaykoBMX npausax npodecopis B.M. MansopoHckkoro Ta B. 1.
XKywmaHa, obxia 3akoHy (naTtuHcbkow «fraus omnia corrumpity) — ue Taki gii
YyYaCHWKIB BiQHOCWMH, 3a SIKWX CTOPOHaMMu CBiJOMO CTBOPIOETLCS MNpWB’A3Ka [0
iHO3EMHOro npaBa 3 METOK YHUKHYTU BMKOPUCTaHHS OO LbOro NpPaBOBiAHOLLIEHHSI
NMPMMYCOBOIO 3aKOHY, SKOMY BOHO MiAMOPSOKOBaHO (SK NMpPaBMIlO 3aKOHY CBOET
kpainm) [1].

3acTocyBaHHA CTOpoHamMu 06xoay 3akOHY MOPOMAXKYE HEAINCHICTb BiOMOBIAHOT
yrogu [o iHO3eMHOro 3akoHy. IcTopunyHo, faHa Teopis Oyna nigTBepaxeHa Lie B
XIX cToniTTi piweHHAM dpaHLUy3bKoro kacauiiHoro cygy y cnpasi bodpemoH.
BignosigHo cyTi cnpasu, rpomagsHka ®paHuii gnsa Toro, wob obinTu icHytody ToAi
y ®paHuii 3a60poHy po3rny4deHHsi, BMixana 3 kpaiHu Ta NpuiHsna rpoMagsaHcTBO
HimewunHn, ge gomornaca CygoBOrO pO3MNyyYeHHA Ta BCTyNWna y HOBI LUMOGHI
BigHOCMHN. OcTaHHin w06 6yB oronoweHnn paHLy3bkMM CYAOM HEAiNCHUM.
Cyn BCTaHOBMB, LWO PO3ipBaHHA nepworo wnoby 6yno 3AiRCHEHO LAsaXoMm
o6xoay paHLy3bKoi HOpMH, WO 3a60poHSAE po3ipBaHHs WOy K Take. 3 Lboro
pilleHHA CcyAd BMBIB, WO Y MDKHAapOAHOMY MpVMBAaTHOMY MpaBi HeobXxigHO
3acTtocoByBaTM npuHUMn fraus omnia corrumpit — o06Xig 3akoHy nopomkye
HedinCcHICTb akTy B Uinomy [2, c. 193].

Takum 4uHoM, Bneple OGyno BMCBITNEHO 3acToCyBaHHSA 00XoAy 3akoHy Ta
npobnema 1oro peanizauii B pi3HUX kpaiHax. ICHylTb KpaiHW, Yy sKux
3aKOHOOABCTBO MPO MiXXHAPOAHE MpMBaTHE NPaBO He BKIOYae B cebe NMOMoXKeHHs!
npo obxig 3akoHy, TO6TO AaHa koHuenuisa BiacyTHA. Cepen Takux — ABcTpis, PPH,
LLiBenuapisa Towo.

O6xiA 3aKkOHy peryneTbCs 3aKOHOAABCTBOM KpaiH — lcnadii, ApreHTuHm,
PymyHii, MopTyranii, ®paHuii (ackpaBuM NpuKnNagoMm € Bulle3a3HayeHa CcyaoBa
npakTuka). [aHi KpaiHM BU3Ha4aTb NpsiMe 3acTocyBaHHSA Takoi Aii, abo X skum
YMHOM 3aCTOCOBYETBCS Taka LUTYYHa KonisiiHa npue’aska [3, c. 74].
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BignoeigHO [O0 3akoHogaBcTBa YkpaiHM, a came 3akoHy YkpaiHm «[1po
MiKHapogHe npuBaTHe MpaBo», OOXiA 3aKOHy — LUe 3acTOoCyBaHHA [0
NpPaBoOBiIOHOCKH 3 IHO3EMHUM €MEMEHTOM NpaBa iHLWWOro, HiXX Npaeo, nepeadaveHe
Bi4NOBIAHMM 3aKOHOL4aBCTBOM [4].

O6xig 3akoHy peanidyeTbCs LWNAXOM ob6paHHA xoda 6 opfHiew i3 CTOpiH
NpaBoOBiAHOCMH 3aKOHOOABCTBA, fKe BM3HA4ae HanWbinbLl cnpusaTnMBI ANA CTOPIH
npasa Ta 060B'A3kM, NPaBOCYH'EKTHICTb TaknX i3NYHNUX Y1 IOPUANYHNX OCID.

Buera O.M. NoH4YapeHKo HaBOAUTL ACKpPaBWU NpuKNag y 3actocyBaHHi obxoay
3aKoHy, a came: OTPpMMaBLUW BIOMOBY B OAPYXEHHi i3 MyCyrnbMaHUHOM B YKpaiHi
(ykpaiHka mana ctatu gpyrow OpyxXuHotw), napa nobpanacs B IpaHi. B pesynbtari
Takmn wmob B YkpaiHi He Oyde BM3HaBaTUCH, Tak $SK MOHOramis npsiMo
3abopoHeHa cimelriHnm 3akoHogaBcTBoM. OpHak wiob Oyae Bu3HaBaTuca B IpaHi.
Mo iHwomy, cnig oxapakTepu3dyBaTtu Ui Ail, K "Kynbratwodi npaBosigHocuMHK" [5, C.
56].

Y 3akoHi YkpaiHu «[lpo MixHapogHe npvBaTHe NpaBoO» MPAMO BU3HAYEHI
Hacnigku obxogy 3akoHy. Ctatta 10 nepepbavae, WO nNpaBouYMH Ta iHWI Ail
y4YaCHWKIB NpMBaTHOMNPaBOBWX BiOHOCWH, CNPsSIMOBaHi Ha MiANOPSOKYBaHHA LMX
BiHOCUWH NpaBy iHLIOMY, HiX Te, L0 BU3HAYaETbCS 3rigHO i3 UMM 3akoHoM, B 06Xia
MOro noroXeHb, € HikyeMHMMU. B Takomy pasi 3acTocoByeTbCA npaBo, siKe
nignsirae 3acTocyBaHHIO BiAMNOBIAHO 10 HOPM Liboro 3akoHny [4].

Ha Haw nornsa, Take OpMyNioBaHHA € HE3PYyYHUM [Anst CPUAHATTS.
Ockinbkn, SKWO NOro TnyMmaumtn o6’ekTMBHO, TOAI BUHWKAE OYMKA, LLIO HA OCHOBI
L€l HOPMX YKPAIHCLKUIA CyA, YW iHLIMIN OpraH MoXe NocTaBuTW Nig CymHiB Byab-
Ak BUGIp npaBa cTopoHamun npasBouunHy. OgHak, Hacnpasgi TyT BKa3yeTbCs Npo
Taki nNpaBOYMHM Ta iHWI Aii yYacHWKIB NpMBaTHONPaBOBWX BIAHOCWUH, SKi
crnpsMoBaHi BperynoBaTty Ui BIOHOCMHM MNPaBOM [HLIOI KpaiHW, HK TUM, LLO
BM3HAYaETbLCA 3rigHO i3 UMM 3akoHOM, B 0OXif MOro MONoXeHb, siki MopyLuyoThb
3acagu cnpaBennMBOCTi, PO3YMHOCTI Ta A06pocoBiCHOCTI. TOBTO, AKLIO y4aCHUKM
npaBoBiAHOCUH BeayTb cebe HenoOPOCOBICHO MpW  3aCTOCYBaHHI  MPUHLMMY
aBTOHOMII BOMi Ta MOXNMBOCTI 06paTtu iHWe MpaBo, HiX NpaBO, Ha siKe BKa3ye
HauioHanbHa KonisinHa HopMa. Hacnigkom Takux gin Moxe 6yt BU3HAHHS CyaoM
Y/ IHWKWM OpraHoM UMX MpaBoYMHIB abo iHWi Aii yyacHWkiB NpaBOBIAHOCUH
HikieMHumn. B Takomy pasi opraH 3acToCOBYE NpaBo, SKe NiAnArae BUKOPUCTAHHIO
BiANOBIAHO A0 KOMi3iHNX HOPM LibOTro 3aKoHY.

CnucoK BUKOPUCTaAHUX OxKepen:

1. MixHapoaHe npvBaTHe MpaBo : HaBYanbHWUI NocibHuk / 3ar. pea. npod. B. M.
anBopoHckkoro, npod. B. M. XKywmana. Kuis : FOpiHkom IHTep, 2007. URL:
http://radnuk.info/pidrychnuku/privat/441-gaivoronsk/6393-s3--.html

2. MixHapogHe npuBaTHe npaBo : nigpyy. 5-Te Bua. / nepepobn. i Oomnos.
deannsk I, C., ®Peaunsk J1. C. K.: Atika. 2012. 532 c.

3. MixHapogHe npuBaTHe npaBo. 3aranbHa 4acTuHa: nigpyyHuk / 3a pea. A.C.
Hosrepta i B. I. Kucins. K.: Anepta. 2012. 376 c.

4. lpo mixHapogHe npuBaTHe npaBo // BepxoBHa Paga YkpaiHu / 3akoH Big
23.06.2005. URL: http://zakon.rada.gov.ua/laws/show/2709-15
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TOpr.-eKkoH. yH-T, 2015. 392 c.
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NMPOBNEMU KPUMIHANICTUYHOIO AOCHIMKEHHA XONOAHOI
3BPOI

Ky3bmiH AHapin PeHaTtoBuY

HaykoBwuii kepiBHUK: acucteHT pekosa J1.10.
HaesyvanbHo-Haykoeul KOpudu4yHul iHcmumym,
HauioHanbHul asiauitiHut yHisepcumem
Ykpaina

HesBaxaloun Ha BCi 3ycunnsa 3akoHoAaBLiB, LWOAO BAOCKOHANEHHs
NPOBOOXOPOHOI CUCTEMM, 3MOYMHU BUYMHSAIOTBCS MOBCIOAHO, | AepXaBa He Moxe
3abe3neunT [OCTATHIN piBEHb 3axMCTy CBOIX rpomagsH. Libomy cBigumTh
CTaTUCTUKA 3MOYUHIB MPOTU XKUTS W 340POB'S Ta BIIACHOCTI, KINbKICTb SKUX
(3apeectpoBanux!) B 2017 poui, Ha BiamiHy Big 2013, 36inblmnace 3 272 Tuc. oo
786 Tuc [1]. Tomy Bci Ui npouecw, Wo 3apa3 BiabyBatoTbCst B CYCNinbCTBi BNMBae
Ha HacW4YeHHs Moro pisHOMaHiTHol 36poeto. Lle BigbyBaeTbcs y cdepax sk
neranbHoro obiry, Tak i B He3akoHHOMY o6iry. [laHuin chakt npsAmMo BnnvMBaE Ha
KpUMiHOreHHy obcTaHoBLj B KpaiHi.

[Mpobnemun ekcnepTnan xonogHoi 36poi BNpoJoBX AecATupid Bynun B UEHTpI
yBarM HaykoBUiB Yy ranysi CydoOBOi eKkcrnepTuau, MpauiBHUKIB CydoBuX Ta
NPaBOOXOPOHHUX OpraHiB. HesBaxkaloun Ha 3HAYHWUIA KPOK Y PO3BUTKY EKCNEPTU3N
XOJI04HOI 30poi, NOB'sI3aHUA 3 MPUUHATTAM METOAUKM OOCHIMKEHHS] XONOoAHOI
36poi Ta KOHCTPYKTMBHO CXOXUX 3 HEto BUPODIB, L0 BCTAHOBWMA OCHOBHI KpUTepii
i XapaKkTepuTcukM xorogHoi 30poi, mpakTuka ii BMKOPUCTAHHS Mokasana, LWo
OKpemi i MOMOoXeHHs MalTb CyTTeBi Hegoniku [2, c. 134]. B wuin poborTi
[OCnigKeHO OKpeMi NPOBNeMHi MMTaHHS PO3MEXyYBaHHSA TaKMX KpUTEPIiB.

BcTtaHoBneHo, wo xonogHa 36pos - npegmMeTy Ta NPUCTPOi, KOHCTPYKTUBHO
npusHayeHi Ta 3a CBOIMM BNACTUMBOCTAMU MpuAaTHIi ANs  HEeOOHOPa30BOro
3aBO@HHA  TSDKKMX  (HeOe3neyHux Ans  XUTTS Y MOMEHT CMPUYMHEHHS) i
CMEPTENbHUX TINECHNX YLLKOMKEHb (B NoAanbLUOMy - "ypaKeHHst uini"), ais skmx
3aCHOBaHa Ha BUKOPUCTaHHI M'A30BOI cunu nognHn [3].

B UbOMYy BM3HAYeHHi, BUHKAIOTb MUTaHHS, LLO CTOCYOTbCS MeTanbHoi 36poi.
MemarnbHa xonodHa 36posi — npeamMeTV Ta NPUCTPOI, sKi rpu3HadyeHi pns
YPaXXEHHA Uuini Ha BigcTaHi. KpuTepieM BM3HAYEHHS HANEXHOCTi OO0 XOMOAHOI
30poi € HagBHiCTb Yy npegmeta  (MPWCTPOK)  CYKYMHOCTI  3aranbHWX
KPUMiHaNIiCTUYHUX O3HaK: MPU3HAYEHOCTi i MPUMAATHOCTI Ans HEeoAHOPAa30BOro
ypaxeHHsa uini [3, po3gin 2, n. 2.1]. OTxe, BMHUKAE KOMI3iA MK MNEBHUMMU
NONOXEHHSAMM, BUKNaaeHnMn y MeTtoauui, sika 4O3BONSE BigHOCUTY NpeamMeTn 4o
kaTeropii meTanbHOi XonoaHoi 30poi 3a HasiBHOCTI Nuwe oAHiei 3aranbHol
KPUMIHanNiCTUYHOT O3HAKM, a Taka O3Haka sk NPUOATHICTb, sika Aa€ MOXIUBICTb
BCTAHOBUTM [OCTATHICTb Yypakaloumx BracTUBOCTEM npeameTiB (MpUCTPOIB)
BBa)XX@ETbCS HECYTTEBOI. Y MYHKTI 2.2 roBOPUTBCA NPO Te, WO MPU3HAYeHICTb
npegmeTta (NPUCTPOIO) ANS ypaXkeHHs Lini BU3HAYaE€TbCA HAsIBHICTIO CYKYMHOCTI
KOHCTPYKTUBHUX O3HaK, ki JO3BOMAIOTH BiAHECTWM MOro A0 MEBHOMO Pi3HOBMAY
XxonogHoi  30poi. Tak camo, 3asHavyaeTbCHd, WO A0 Takoi  CYKYMHOCTI
KOHCTPYKTMBHMX O3HaK BXOAATb: HAsIBHICTb enemMeH- TiB NeBHOro Buay, opmMu Ta
po3MipiB i cnocib 3’eaHaHHs enemeHTiB. Y NyHKTi 4.6.2.1 MoBa ae npo Te, Wo Ans
BM3HaYEHHS TEXHIYHOI 3abe3nedeHocTi npeamMeTy (MPUCTPOD) ANS YpPaXKeHHs Lini
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BCTaAHOBIIOETLCS HASBHICTb Y HbOrO XapaKTepPHOI CYKYMHOCTi KOHCTPYKTUBHUX
enemeHTiB. Ha ubomy eTani MeToauka nepenbayae TakoX BCTaHOBIEHHS
cnocoby 3'€AHaHHA eneMeHTIB HagaHoro Ha [JOCnifKeHHs npegmeTy abo
npuctpoto [2, ¢.135]. Mpu kyctapHomy i camopobHoMmy crnocobi BUrOTOBNEHHA
enemeHT npeamMeTiB (MPUCTPOIB) MOXYTb ByTK 3’€QHaHi Mix coboto y Byab-aKui
cnocib, wo 3abe3neyye WNOro BMKOPUCTaAHHS 3a npu3HavyeHHsaM. OCHOBHOW
BUMOroOK0 A0 3'€dHAHHS €eneMeHTiB Mix coboio € 3abe3neyeHHs MiLHOCTI
KOHCTPYKUiT npeamMeTa y Linomy, Lo BCTAHOBIIOETLCA NPU Nepesipui NpuaaTHoCTI
0N HEeoOHOPAa30BOrO YpPaXKEHHs Uini, TobTo € JpyruM  KpUMIHamiCTU4HUM
KpUTEPIEM BU3HAYEHHS XONOAHOI 36poi.

Takox, NpoGrneMHUM € Taka 3arafibHa TEXHIKO-KpUMiHanicTMYHa BMMoOra Ao
KIMMHKOBOI XOriofHoi 36poi, sk TOBLWMHA KiMHKA. 3a 3mictom MeTtoauku OaHe
MOHATTA MIAMIHIOETBCA MOHATTAM TOBLUMHA OOyXy KnuHKa. Taka nigmiHa €
HeJonyCTMMOK, OCKIMbKA KIMMHOK MoXe abo He matum o0yxy B3sarani, abo
KOHCTPYKLS1 KMMHKa MOXe MaTu OCOOMMBOCTI, 3a SKMX TOBLUMHA KMWHKa Oyae
Ginbwo 3a TOBLWMHY O0O0yxy. Y nyHkTi 3.2.9 roBopuTbCs, WO TOBLUHA
BMCTYMAKOYOi HA4 AEPXKAKOM M'SATU KIUHKA, WO CNyrye yTUKOM, — MOBUHHA OyTun
He MeHLWe 5 MM, KO N'sTa He Mae B nepepisi knnHonodibHoi dopmu. List Bumora
TEX HeMae [eTarnbHOro onwcy, i B TekcTi 6inbw Hige He 3ycTpivaetca. OTxe, He
3pO3yMino, sika KMMHKOBa 30pOosi Ma€e Taki KOHCTPYK- TUBHI ocobnmBocTi i SK
KnuHonodibHa dhopMa M'ATM MOXe BMMBATM Ha BUKOPUCTaHHA 30poi 3a
npu3HaveHHaM. [MpobnemaTnyHMM € BUPILWEHHS MUTaHHA NPO BiAHECEHHHA OO0
XOMNOAHOI MeTanbHOoi 36poi apbaneTiB abo nykiB, AKWO BOHWM HAalTbCs Ha O0-
cnigxkeHHs 6e3 cTpin abo y Bunagkax, KOnu KOHCTPYKLiS HagaHuX CTpin CBifYUTb
npo Te, WO BOHW MPWU3HAYeHi He AN YypaXeHHs uini, a ana TpeHyBaHb abo
BMKOHAHHSA iHWNX 3aBaaHb [2, c. 137].

B poboti, 6yno pocnigkeHo nuwe pAekinbka npobnem, npu  34iNCHEHHI
KpUMiHanNiCTUYHOrO AOCHiAMmKeHH XonogHoi 36poi. 3 ycboro BULLeHaBeLeHoro,
MO>XHa 3pobUTK BUCHOBOK, LLO B AitoYii MeToauLi 4oChigKeHHs XonoaHoi 36poi Ta
KOHCTPYKTMBHO CXOXMWX 3 HEel BUPOBIBHasiBHi HETOYHOCTI Ta NpOTUpIYYs, SKi
cBigYaTb NPO HEOOXiAHICTb HAayKOBUX AOCHIMKEHb Y 3a3HayeHil ranysi 3HaHb 3
nofanbluMM YOOCKOHaneHHsam. Tpeba pasyMiTu, WO He KOXEH NpegmeT, Lo MOXe
BOMTY, € 36poeto. Came BU3HAYEHHS KPUTEPIiB, BINMOBIAHO A0 SKUX, TON YU iHLLWIA
npeamMeT BigHOCUTLCSA A0 30poi, BCTAHOMIOE HE NONILENCKUIA | HaBiTb He CRigyuni,
a ocoba, LWo Bomnogie cneujanbHUM3HAHHAMU Yy cdepi KOro KpUMiHanicCTUYHOI
ouiHkn. Tomy came Hayka KpiMiHanicTuka, NOBMHHA BUPILUUTUA BCi NUTaHHS, LLO
3apas3s BUHMKaKTb Npu AOCHIAKEHHI Taknx 00’ eKTiB.
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cekuii HaykoBo-koHCynbTauiHOI Ta MeToguyHoi pagn npu  MiHicTepcTsi
toCTULii YKpaiHm 3 npobnem Tpaconorii Ta cyaoBoi 6anictuku i3 3anyyeHHaM
uyneHiB KoopauHauinHoi pagn 3 nuTaHb cyaoBoi ekcneptusn 15 ciyHa 1999
pOKy, 3i 3MiHaMV Ta JOMOBHEHHSMM BiAMOBIAHO A0 BKasiBkm MBC Ykpainu Big
21 cepnHa 1099 poky No 19/3302. URL: http://zakon1.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg=n0002320-99&p=1248253474129663.

NMPOBJIEMA 3AXUCTY NPAB MIHOPUTAPHUX AKLIIOHEPIB

MoanicHsak IBan Ceprinosuny

HaykoBuin KepiBHUK: KaHA. 10. HayK, JoueHT Yankoscbka B.B.
Odecbkull HauyioHanbHUl yHieepcumem imeHi I.I. Me4yHukosa
YkpaiHa

Ha paHomy eTani y cBiTi mpoxogsATb akTWBHI rnoGanisauiiiHi npouecu, sii
HaknagawTb CBill BigYyTHUIA BNAMB Ha YKpaiHCbKy AepxaBy, - 0cobnvBo nicrns
NPOrosiOWEHHsT  HauioHanbHUM YpsSAoOM  KpaiHu  €BpoiHTerpauiiHoi  cTparteril
po3BuTky. CTOCOBHO LbOro 6Garato rany3en BiTYM3HAHOIO 3aKOHOL4ABCTBA
3a3HaloTb NEBHOI KOpeKUil CTOCOBHOIO HOPUANYHOIO PeryntioBaHHA TUX YW iHLINX
iHCTUTYTIB nNpaBsa, - AOCUTb MOMITHO Lie MOXHa MPOCTEXUTW i rocnoAapCbKoMy
npasi YKpaiHu, sika € OOCUTb OUHAMIYHOIO 3a CBOEK NPaBOBOK MPUPOLOHD, - a
TOMY B AaHOMy pasi HeoOXigHO NPUCKINMMBO NPUAUBASTUCA A0 TUX BiAHOCWH, AKi
Ha CbOroAHILWHIA OeHb € 0COBMMBO «YyTNMBUMU» OO0 3MiH B eKOHoMiui. BnacHe
cepeq TakuMx BIiQHOCWH BapTO BUAINUTU 3axXUCT Ta KOOpAMHAaUiS rocnogapcbKoi
OiSNbHOCTI MiIHOPUTaAPHUX akLiOHEPIB.

Y cydacHoMy ykpaiHCbKOMY 3aKOHOAaBCTBi Aye cnabo nponucaHi MexaHiamu
3aXMUCTy MIHOPMTapHMX akuioHepiB. lNocunaryncb Ha amMepuKaHCbKy OOBIAKOBY
niTepatypy, 3as3HayaeTbCs, WO MOHIpUTApPHOMY akUiOHepy HafdaeTbCcs Taka
MOHATTA NOro rocnoAapCbKo-NMpaBOBOi MPUPOAU SIK BNMACHUK NEBHOI HE3HayHoi
KINbKOCTI  akuii koprnopauji, wo BiH akTMyHo nosbasneHun abo CyTTeEBO
OOMEXeHN y OEeKOTPUX CYTTEBUX MOXIMBOCTSX KOHTPOMIO Hag YynpaBniHHAM
Kopropadieto abo obupaHHs 1i ynoBHOBaxeHux aupektopis [1]. Ha xanb, 3akoH
Ykpainu Big 17 BepecHsi 2008 Ne 514-VI| «[Mpo akuioHepHi ToBapucTBay [2] (gani —
3aKkoH Npo akuioHepHi ToBapucTBa; 3akoH) BiAMOBIAI HA NMOCTaBreHe 3anuTaHHS
He pJae.

HaTtomicTb Moro aHania nuwe [O3BONSIE BU3HAYMTK, SKUMKU MNpaBaMu
HagineHnn akuioHep, LLO BOSOAIE TiEH YW iHLLOK KiNbKICTIO akuin. Tak, akuioHep,
AKUA BONodie He MeHwe HiX 1% ronocykumx akuih, Mae copmarnbHi npaea,
HagaHi 3akoHOM nNpo akuioHepHi ToBapwucTea. Hanpwuknag, BignosigHo cT. 50
3akoHy [2], akuioHep MOXe 3BepHyTMCs 3 MO30BOM [0 Cydy OO0 uYneHa paau
OMpekTopiB, HarnsgoBoi pagW, OOHOOCIOHOrO BUKOHABYOTrO OpraHy, uYneHy
KonerianbHOro BMKOHaABYOrO OpraHy, Tak camMo §iK i 4O Kepylodoi opraHisauii npo
BiJLUIKOAYBAHHS  3aBAaHWX ToBapucTBy 30MTKIB B pesynbTati ix Ain
(6e3pisinbHOCTI).

AKLiOHED, SKUIA € BNACHWKOM He MeHwe HiX 2% akuin, mae Ginbl wupoke
KONMo mpaB: Tak, BiH Ma€ NpaBO BHOCUTM HEOOMEXeHy KinbKiCTb NUTaHb A0
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NopsiaKy AEHHOro pivyHMX 360piB akuioHepiB, a TakoX NPOMNOHyBaTW KaHAMAATIB A0
paav oupekTtopiB (Harmsgosa paga). [Npy ubomy, OCKinbku 3aKOH NPO akuUioHEepHi
ToBapucTBa MpsiMO He nepeabayae HOpPM, WO MICTATb rapaHTii  npas
MIHOPUTapPHUX akuioHepiB, BWHMKAE HM3Ka MNWUTaHb LWOAO TOro, AKUM YMHOM
NOBUHEH BYTU 3axULLEHNIA akLioHep, WO 3HaX0AUTbLCA B MEHLLOCTI.

3akoHoMmipHO, LWo, BignoeigHO Ao posginy VIl 3akoHy, BuWWMM opraHom
ynpasniHHA akLUiOHEepPHOro ToBapucTBa € LUOPIYHI 3aranbHi 36opu akuioHepis [2],
BCi PIlEHHA Ha AKMX NPUAMAaOTLCS LWINSXOM ronocyBaHHa. OpgHak npobrema
akuioHepiB, ki nepebyBaloTb B MEHLIOCTi, mondrae B TOMYy, WO 4epes
HeJOCTaTHICTb FOMOCIB BOHW HE MOXYTb BMMMHYTU Ha pe3yrnbTaT roflocyBaHHS, Lo
€ [oBoni npeueneHTHO nNpobremol MpaBoBOro MONSA: Tak, 3axucT npas
MiHOpPUTapHUX aKLiOHepiB Ha NPaKTULi ManXe HEMOXITMBUIA 3a TaknX yMOB.

PesynbTtatoMm uUbOro € Te, WO MiHOpUTapin He MoOXe pJdenerysaTn CBOIX
npeacTaBHWKIB [0 OpraHiB ynpaeriHHA TOBapuCTBa, OCKINbKM Cknag pagu
OvpekTopiB  (POpPMYyeETbCA 3 ypaxyBaHHAM NEepeBaxHOI  KiMbKOCTi  ronocis
MaXKoOpUTapHUX akuioHepiB, BHACMIAOK Yoro obpaHi opraHn 6yayTb NigKOHTPOMbHI
MaxopuTtapism, a BCi YNnpaBniHCbKi pilleHHs OyayTb NpUAMaTMCH Ha iX KOPUCTb.
OkpiM Upboro, HeobxigHO 3a3HaunTK, WO BUOOPK OO0 Harns4oBol paaw, BignoBigHO
Jo n.1 ct. 53 3akoHy Npo aKuioHEepHi ToBapuCTBa, 34INCHIOTLCA Ha OCHOBI
KYMYMATUBHOIO FOMOCYBaHHS, 3a SIKOrO KOXEH Yy4aCHWK HaginseTbCa rofiocamu,
nponopuinHMMKn - KinbkocTi  akuin [2]. O6’egHaBwn  «kanitanu» abo  yknasLwn
akuioHepHy yrogy, MIHOPWUTApHI akuioHepu 3MOXYTb TIEH0 YM IHLIOK MipOoto
BNNMBATK Ha CKNaz opraHiB ynpasniHHSA.

Ha npaktuui peanisauia Lboro cnocoby MoxnvBa 3a HasfBHOCTI B CYCMiNbCTBI
BiAMOBIAHOI aKLiOHEPHOT Yroam, NOMOXeHHs AKoi6 3axuwany npasa MiHOPUTapiiB i
perynioBanu nopsaok MPOBEAEHHs Takux npoueayp, abo wWwnsaxom npsiMoro
3aKpinneHHss B CTaTyTi ToBapucTBa. Tak, 3rigHO 3 3akOHOM akuioHep HagineHun
NnpaBOM OCKapXXyBaTW B CyAi pileHHSs, KOTpi Oyno NpuiAHATI 3aranbHUMu 36opamu
akuioHepiB i3 MOpPYLIEHHAM BMMOr BUMLIE3a3HAYEHOro 3akoHy, a TakoX iHLIUX
HOpPMaTMBHO-NPaBOBMX aKTiB YKpaiHW, CTaTyTy TOBapuCTBa, Yy pasi SKWO BiH He
npunmaB y4acTi B 3aranbHux 36opax akuioHepiB abo ronocysas NpoTU yxBarneHHs
TAKOrO pIlUeHHA, a TaKkoX B TOMY BUMNAAKy, SKWO MOAIGHNM  pilLeHHAM
nopywysanuca 6u 1oro npaea i (abo) 3akoHHi iHTepecu [2]. Pa3om 3 Tum
MMOBIPHICTb  33[J0BOMIEHHA  Takoro MO30BY HW3bKa, OCKIMbKA  «FOfoc»
MiHOPUTApHOrO akuioHepa BKpaW pigKO MOXe BMMAMHYTUM Ha pesynbTar
roriocyBaHHs.

OkpiMm TOro, MiHOPUTAPHO-aKLLIOHEPHUIA YYaCHWUK HaZINsETbCS  MPaBoOM
MO30BHOIO 3BEPHEHHS OO0 CyOOBOi YCTaHOBM MNPO BU3HAHHA BENMKOI Yroaum
HeLiiCHOK 33 YMOBWU HeJOTpMMaHHSA nopsgky ii cxsaneHHsa. Kpim iHworo 3akoH
3a3Havae, WO AaHun cyb’ekT rocnofapCbKo-NpaBoOBUX BiAHOCMH Mae MOXIMBICTb
noJadi Nno3oBy Mpo BiALWKOAYBaHHA 30UTKIB, KOTPi Oynn 3aBAaHi cycninbcTBy abo
akuioHepy B pe3ynbTarTi [ill YneHa pagu AMPEKTOpPIB Ta iH., 3a SKOi BiH Mae nNpaso,
MUHaloun cya, 3sepHytuca go HBY, akunm BignosigHo A0 3akoHy «[po UiHHi
nanepu Ta cdongosun puHok» [3, cT. 30, 3], LmneincHoro kogekcy Ykpainu [4, cT.
158, 4] moxe BiOMOBUTU B AepXKaBHiN peecTpaLii BUNYCKy akuiin, BUSHaTN BUMYCK
akuin, Wwo He BiabyBcsa abo NPU3YNMHUTU EMICItO aKLil.

TakuM  4YMHOM, Ha CbOFOAHIWHIA  AeHb yKpaiHCbKe KoprnopaTuBHE
3aKOHOAABCTBO MPSAMO HEe 3akpinmoe HOpMU, MOB’A3aHi i3 3axucToM mnpas
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akuioHepiB, siki nepebyBatoTb B MeHwocTi. CygoBa npakTvka 3 Ornsgy Ha
He[OCTaTHE NPaBOBE PErynioBaHHA He 3aBXAW CKNafaeTbCA TakUM YMHOM, 0O
MOXHa Oyno OAHO3Ha4yHO BIAMOBICTM Ha BCi HasiBHI MUTaHHA B Mexax Uiei
npo6nematukun. besymoBHO, NpaBoBe nore noTpebye 3Ha4YHOro AOONpPaLoBaHHS 3
ypaxyBaHHAM [OOCBiQy 3apyObkHWX KpaiH, Ae iHCTUTYT Kopnopadin 6inbL
po3BuHeHMn. OcobnuBo HeOOXiAHO AeTanbHO NPUAUBUTUCSA A0 TUX MOMEHTIB, AKi
HecyTb y coObi NO3MTWMBHI Mpouecy 3 perynoBaHHS AiSnbHOCTI akuioHepis, Ta
cnpuaT ToMy abu He Oyno AUCKPUMIHYUMX hakTopiB Ha TuxX Cy6’ekTiB
rocrnofapCbKo-KOpnopaTUBHOI AIANbHOCTI, SKi X0d | HEe € JOCUTb BNAIMBOBMMU B
pe3ynbTaTi CBOEI HEBEMNMKOI iIHBECTULLIMHOT NPMBa0bNMBOCTI, OQHAK TakK YuM iHaKLIe €
piBHOMpPaBHUM Cy6’€KTOM Ha EKOHOMIYHOMY MPOCTOPI.
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MPOBJIEMA 3J10BXXKUBAHHA LIUBINTbHUMMW
NMPOLIECYAIIbHUMU NMPABAMMU

MenkoHsiH ApmiHe MaperiHiBHa

HaykoBuin kepiBHUK: KaHA. 0. Hayk Kabanbcbkuii P.O.

lMonmaseckkul topuduyHUl iHCMuUmMym

HauioHanbHoe2o ropuduyHoezo yHisepcumemy im. Sipocnasa Mydpozo
YkpaiHa

Y 3B’A3Ky 3i 3MiHaMKM BiTYM3HSHOrO MpoLeCyanbHOro 3akOHO4ABCTBA, B
LUMBINbHOMY MpoLECi 3'SBMSETbCA HOBa KaTeropid — «3MOBXMBaHHSA LUMBINbHUMMA
npouecyanbHUMK nNpaBamMmu». Ha cbOrogHi Ue nNWTaHHA € Hag3BUYamHO
aKkTyanbHUM, BNacHe, IKMM BOHO Byno i 4o BignoBigHMX 3MiH. Cnig 3asHaunTyn, Wo
CTOPOHW NpoLEecy AOCUTb aKTUBHO BMKOPUCTOBYIOTb CBOE MPaBO Ha NepeHeceHHs!
cypgoBoro posrnagy cnpasu. Ls npouegypa pfoBoni yacto nos’sisaHa 3
LinecnpsiMoOBaHUM CMOBIfIbHEHHSIM Ta 3aTAryBaHHAM UMBINbHOrO npouecy.
HoBoBBeOEeHHsI cUTyaLlilo MOKpaLLyrTb, OCKiNbKM Tenep ocoba, Lo 3MOoBXMBaE
UMBINbHMMM NpouecyanbHUMK npasamu, Oyge 3a Le HecTu BigMnoOBiganbHICTb,
CaHKLiOHyBaTV SIKy MOXe He TifbKu Cyf, arne i cama CTOpOHa Ccrnopy.

[MOHATTA «3MOBXUBAHHS UUBINIBHUMU MpoLEecyanbHMMU NpaBaMmn»  PisHUMHA
HaykoUsiMW TpaKTyeTbCa no-pisHomy. Tak, A. OAiH nig  3noBXuBaHHAM
npouecyanbHMMM  MNpaBamMu  po3ymie  ocobnuBy OpMy  rPOMagsiHCLKOro
npoLuecyanbHOro NpaBoMnopyLIEHHs, TO6TO yMUCHI HeJoOpOCOoBICHI Aji y4acHUKIB
UMBINBHOMO MpoUecy, WO CynpOBOXKYIOTbCS MNOPYLUIEHHAM YMOB 34iMNCHEHHS
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Cy0'EKTMBHMX NpoLiecyanbHNX NpaBs i 34iNCHIOBaHI nvwe 3 BUAMMICTIO peanisauii
Taknx npae, MOB'A3aHi 3 0OMaHOM LWOAO0 Bi4OMMX OOCTaBUH cripaBu, 3 METOH
obMexXeHHs1 MOXNMBOCTI peanisadii abo nopyLleHHst npaB iHWKUX ocib, Aki 6epyTb
yyacTb Yy cCrnpaBi, a TakoX 3 MEeTO MNepeLlKofKaHHA LianbHOCTI cydy 3
NPaBUIIbHOTO | CBOEYACHOro PO3rNsAAyY i BUPILLEHHS LMBINbHOT CNpaBu, WO TATHYTb
3acToCyBaHHA 3axo4iB LMBINbHOrO npouecyansHoro npumycy [1, c. 56-58]. B. C.
lMeTpeHko BU3HA4Ya€e 3MOBXMBAHHA MpouecyanbHUMU npaBaMu SK 3AIMCHEHHSA
UMBINbHUX NpaB BUKMOYHO 3 HaMipoM 3anoAiaTh Lwkoady iHWii ocobi, aji B obxig
3aKOHY, a TaKoX iHLIe 3aBiJOMO HECYMINiHHE 3AINCHEHHS UMBINbHUX npas [2].

Taka pi3HOMaHITHICTL NOrMsAIB WOAO BU3HAYEHHS OOCNiMKYBaHOI AediHiuii
nopoaxye noTpeby 3BepHyTUCS [0 il 3aKOHOAaBYOro 3akpinneHHs. 3a Takoro
Pi3HOMaHITTA MIAXOAiB 40 BU3HAYEHHS] MOHATTSA «3MOBXUBAHHA MpoLecyanbHUMn
npaBamu» chnig 3asHauuMTW, LWO He3BaXalyM Ha Te, WO 3MOBXUBAHHS
3ragyBanocs 3a 4acis LinBinbHOro nmpouecyansHoro kogekcy YkpaiHn B pepakuii
no 15 rpygHa 2017 poky Ta nepeabadveHo LimBinbHMM npouecyanbHUM KOAEKCOM
Ykpainv B pepakuii Big 15 rpyaHs 2017 poky, 3akoHodaBeLb Tak i He BU3HAYvB
YiTKO, LLO X cnig po3yMiTu Nif 3rMOBXMBaHHAM NpoLecyanbHUMK npasamu. Tak, 4.
3 c1. 27 UMK Ykpainn 2017 poky nepenbadana [oOpocoBicHE 34iMCHEHHS CBOIX
npouecyanbHux npaeB, a 4. 4 cT. 153 nepepbayana 3anobixHui 3acib ansa
HeLoNyLLEHHS 3MOBXMBaHHS 3abe3neveHHsam nosoBy [3]. Tob6To dakTnyHO npo
3MOBXUBAHHA B Ui pejakuii B3arani He MHwrnocs, wo 6yno npuynHoK Ans
YNCMEHHMX 3aTAryBaHb PO3rnsAy Cnpasu Ta iHWKUX 3noBxuBaHb. Y LMK Ykpainu
2018 poky 3akoHoAaBeLb 3AINCHMB (aKTUYHO MepLvMin BarOMUM KPOK 3
yperynioBaHHs 3a3Ha4yeHoro sisulla, gogaswu cT. 44, aka nepenbavae HanbinbL
MoLIMPEHi BUMAdKU 3MNOBXUBaHHA (NodaHHA 6e3nigcTaBHMX MO30BIB, MOAAHHS
OeKinbKoX NO30BiB 4O OAHOrO BignoBigava, 3 aHanoriYHMMN gaHMMK, OCKapXXeHHS
pilLeHHsl, sIke He NiAnArae OCKapXeHH, 3asiBneHHs 6GesnigctaBHOro BigBoay
TOWO) Ta BW3HA4Yae 3MOBXMBaHHA MpoLecyanbHUMKU npaBamMu SK  Aii, Lo
cynepedaTb 3AIMCHEHHIO LUMBINbHOro cygoumHcTBa. CBOE  Yeproto, nig
3aBOaHHAM LUMBINbHOIO CyOO4MNHCTBA PO3yMiETLCA crnpaBeanvBum,
HeynepemKeHUn Ta CBOEYaCHWUIA PO3rNSA i BUPILWEHHS UMBINbHUX CrpaB 3 METO
€(EKTMBHOIO 3axMCTy MOPYLUEHUX, HEBM3HAHMX abo OCnoproBaHMX npae, cBo6oa
un iHTepeciB i3MyHUX OCIOG, MpaB Ta iHTepeciB OpuMAUYHKMX OCi6, iHTepeciB
nepxasu [3; 4].

Paszom 3 TMM, BaroMmm KPOKOM € BKIOYEHHSI cTaTel, siki nepenbavaroTb
BiQNOBiAanbHICTL 3a 3MOBXWBaHHS, a came: cT. 148, aka nepenbavae po3mipun
WwTpadHMX caHKuin 3a Aii, Wwo, Ha AyMKy cyay, nignagatoTb Nig 3noBXUBaHHS; 4. 9
cT. 141, WO BCTAHOBMIOE LWle OAWH BWA BIiAMNOBIAANbHOCTI — MOKMNAAEHHS Ha
CTOPOHy, sika 34iicHMNa Aii, ki 6yno BM3HAHO 3MOBXMBAHHAM MpouecyanbHUMMU
npaBamu, CyaoBUX BUTPAT MOBHICTIO ab0 YACTKOBO, HE3ANEXHO Bif pe3yrnbTaTiB
po3rnagy cnopy [4]. Ane peTanbHUW ornag UMX CcTaTenl, CBigYuTb Mpo
HegoonNpaLuoBaHHS 3aKOHOL4ABLUS | YACNEeHHI konisii. Tak, Hanpuknag, 4. 9 cT. 141
MICTUTb  (POPMYMIOBaHHA  («y BUMNAAKy 3MOBXUBAHHA CTOPOHOK  uM il
npeacTaBHMKOM MpoLlecyanbHuMyu npaBamu, abo sKWo cnip BUMHWK BHAcCMigoK
HenpasuibHUX Ai CTOPOHKU, Cyd Mae NpaBoO MOKNACTW Ha Taky CTOPOHY CyOoBi
BMUTPaTV MOBHICTIO ab0 YaCTKOBO HE3anexHo Bi pe3ynbTaTiB BUPILLEHHSI COpY»),
fKe [ae MiagcTaBuM BBaxaTw, WO BCi CydoBi BUTpaTM (Ha HadaHHS MNpaBoOBOI
JOMOMOrY, Ha BUTpaTM Ha $BKY MpeAcTaBHMKA, Ha yyacTb NpeacTaBHUKA B
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Cy[OBOMY 3acifjiaHHi, Ha HanmucaHHS Ta nogady npouecyanbHUX AOKYMEHTIB, Ha
36ip Ta nogayy Aoka3oBoi 6asu, NpuBIA CBIAKIB, CYA0BIi EKCNEPTN3N TOLLO) MOXYTb
MOBHICTIO MOKMNAacTUCb Ha NEBHY CTOPOHY 3a hakTM4HO Oyab-ske (a pepakuia uiei
cTaTTi nepegbadae Taky MOXNMBICTb) 3MOBXMBAHHA MpoLEecyanbHUMU NpaBamu,
LLIO, Yy CBOI Yepry, CTBOPIOE KoOMi3ito i3 N. 12 4. 3 cT. 2 (04HiEl0 3 OCHOBHUX 3acaj,
LUMBINBHOIO CYAO4YUHCTBA € BifLUKOA4YBAHHSA CyQOBMX BUTPAT CTOPOHU, HA KOPUCTb
SKOI yxBarneHe cyaoBe piweHHs) Ta Y. 1, 2 cT. 141 (cypoBuin 36ip noknagaeTses
Ha CTOPOHWM MPOMOPLIAHO PO3MIpY 3a40BOMEHUX MO30BHUX BMMOT. IHLWI CyaoBi
BUTpPaTW, NOB’si3aHi 3 pO3rnsagoM CrnpaBu, NMOKMagalTbCs: Yy pasi 3ad0BOJIEHHS
no3oBy — Ha Bignosigaya; y pasi BiAMOBM B MO30Bi — Ha noauwBaya; y pasi
YacTKOBOro 3a[J0BOJIEHHS MO30BY — Ha 0OWABI CTOPOHM MPOMOPLINHO PO3Mipy
3a0BOMEHNX MO30BHWX BMMOr). ToBTO 3 BuWLEHABEOEHOTO MOXHa AiATH
BMCHOBKY, WO MOXNUBI ABa BapiaHTu: 1) skwo TpaktyBatu 4. 1 cT. 133 LIK
YkpaiHm 2018 poKy y LUMPOKOMY PO3yMiHHI, TO LWITpadu 3a 3roBXMBAHHS NpaBamu
BKINIOYAKOTLCA A0 CKNagy CyAoBuX BUTpAaT (OCKINbKM TpakTyBaTW) B pasi SKLWO
CTOPOHa, WO 3aicHuna Aii, siki cya BU3HAB 3MOBXUBaHHSAM MNpaBaMu, Burpana
crnpaBy, TO MOKMageHa Ha Hel BiAnoBiOanbHICTb 3a Take 3MOBXWBAHHA (CyOoBi
BUTPaTU B Takomy pasi OyayTb CTAryBaTMCb 3 iHLIOI CTOpPOHM) chakTuyHo Oyae
nignaraTv BiALWKOAYBaAHHIO iHLLIOK CTOPOHOLD; 2) AKLLO X LWTpadu 3a 3MoBXUBAHHS
npaBamMun He BPaxoBYyBaTUW SIK YACTUHY CYyAOBWUX BUTPAT — ToAi DakTUYHO BUHWKAE
cnip BcepeauHi cnopy.

Okpim TOro, BapTo 3BEpPHYTW yBary, Wo cTaHoMm Ha 9 nucTtonaga 2018 poky B
€OUHOMY AepXXaBHOMY PEECTPi CYyAOBUX pilleHb € BiAHOCHO HEBENWKa KinbKiCTb
CYAOBUWX pilleHb, ki yxBaneHi B nopsagky 4. 9 c1. 141 LMK Ykpainn 2018 poky.
To6T0 3 BuLLEHaBE4EHOrO MOXHa OiATM BUCHOBKY MPO Te, L0 HOBOBBEAEHI HOPMMU
3aCTOCOBYIOTBCA Cyamu, ane He AOCUMTb 4acTo. Tak, MOXHa MOMWIKOBO AiATH
BWCHOBKY MpO CYMMiHHICTb CTOpiH Ta Mavxe BiACYTHICTb nigcTtaB Ans
3acTocyBaHHS 3a3HayeHux ctaten. [ToMUNKOBICTb Uiel AYMKU nonsdrae y ToMy, Lo
cKopille 3a Bce MNpiopiTETHUM SBULIEM TyT BUCTYNae He CYMNIHHICTb, a
NMPUCTOCOBAHICTb CTOPIH MaCKyBaTK HILLO iHLIE SK 3MOBXWBAHHSA NPaBOM.

TakMM 4YMHOM, MiA 3MOBXMBAHHAM LMBINIbHUMM MpoUEecyanbHUMK MpaBamMu
cnig po3yMiTu NeBHi Aji OAHIET 3i CTOPIH Cnopy, L0 CNpAMOBaHi Ha 3aTAryBaHHSs
CTPOKIB pO3rnsgy CnpaBu, Ha CAPUYMHEHHS [OOAATKOBUX HeODOB’S3KOBUX,
BUXOASYM 3 MaTepianis cnpaBu, BUTpPAT CTOPOHW, Ha BYMHEHHSI CTOPOHON
nosacygoBux A, siki hakTM4HO cBigYaTb NPO BU3HAHHSI MO30BHMX BUMOT, Ta/ abo
iHWKWX Ain, wo nepenbaveHi 3akoHom Ta/ abo € Takumu, WO Ha po3cyn cyay
MalTb Ha METi CTBOPEHHSI MepeLukon 3A4INCHEHHIO HaNeXHOro CyoouYMHCTBA Y
KOHKPETHOMY CMopi, TMM CaMuMM MepeLKoAKayn OOCTyny CTOPOHM [0
npaBocyaas Ta peanisauii npaBa Ha cnpaBeanuemi cyd. CTOPOHM CNopy MOXYTb
KnonoTaTy NPO BM3HAHHSA NEBHMX Al iHWOro y4acHuKa CnpaBy TakuMu, Lo MakTb
O3HaKN 3MOBXMBAHHA LMBIMBHUMU MpoUecyanbHUMKM NpaBaMu, Ta HaKMageHHs!
nepenbadeHoro 3akoHoM LwWTpady Ha Takoro ydacHuka. Pasom 3 Tum, cnig
3a3HaunTK, WO HoBoBBeAeHHA Ao UMK e gocntb gopedHumn, ane i BOHU He
[OCKOHari, 3BaawuuM Ha BKIOYEHHS HaWbINbLl  MOLMPEHWX  CcUTyaLin
3MOBXUBAHHS LUBINbHMMU NpoLecyanbHUMU NpaBamMyu M ogHo4YacHe OOMWHAaHHS
yBarotlo Ginblw  CKMagHUX  CnocobiB  3AIMCHEHHS  3MOBXMBAHHA  (HesABHe
3MIOBXMBAHHSA (Hanpuknag, 3NOBXUBaHHS BiABOAOM cyani abo nogaHHA OeKinbkox
Pi3HMX 3a 3MiCTOM/NPEAMETOM MO30BiB CTOCOBHO OOHMWX i TUX e MPaBOBiAHOCUH),
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a TakoX Te, WO Hapasi cyaani He[ocTaTHLOK MipOl 3aCTOCOBYIOTh BULLEe3a3HaYeH i
cTaTTi.
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NMPOBJIEMA NMPABOBOI'O CTATYCY I7IU¢YHKLIIOHYBAHHF|
IHOOPMALIT, AKA CKIAOAE KOMEPLIINHY TA BAHKIBCbKY
TAEMHULIO

MopnicHsak IBaH Ceprinosny
Odecbkull HayioHansHUl yHieepcumem imeHi I.I. Me4yHukosa
YKkpaiHa

Ha paHomy eTani cBOro po3suTKy, KOnu QiHaHCOBO-€KOHOMIYHI BiAHOCUMHU MiX
cyO’ekTamy rocrnofapitoBaHHS B YKpaiHCbKii depxaBi 3a3Hanu CyTTEBOrO
YCKMagHEHHs B pe3ynbTaTi AMHaMiYHOro po3BWTKY rrmobanizauiiHux npouecis y
CBiTi Ta €BPOIHTErpauinHO MOMITUKOK HauioHanbHOro ypsay 3okpema, OOCUTb
rocTpo noctae npobrnemMa pUaNYHOrO PeryrntoBaHHS HOBITHIX MPABOBIAHOCUH, SKi
00 UbOro MOMEHTY He npusepTanu obwMpHOi yBary rpomMafcbKocCTi, - a came
BIOHOCWHM y TOCNOAApCbKOMY MpaBi CTOCOBHO KOMEpUiiHOI Ta OaHKiBCbKOi
iHdbopmaLii, i 30epexeHHs, obmexeHoro PO3MNOBCIOIKEHHSA um
HEpPO3MNOBCIOKEHHS, Ta BfacHe ix noganblua KoHdigeHumdikauis.

Cy4yacHe 3aKOHOAABCTBO, WO 3aKpinme MNpaBoOBi PeXUMWU KOHMIAEHUINHOT
iHbopMaLii, 3HaxoanTbCS Ha CbOroAHI B CTagil CTAHOBIEHHS, HACMIOKOM 4Oro €
Te, WO HU3Ka BaXNMBWUX NMUTaHb HEAOCTATHbO BperynboBaHi 3akoHoAaB4o. [lepLu
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3a Bce, Lie NOB’si3aHO 3 TMM, L0, HE3BaXKalouM Ha 3aKpinieHHs B 3aKOHOA4aBCTBI
Pi3HMX NPaBOBMX PEXUMIB KOHMIOEHUIMHOCTI WOo[o Tiel Yn iHWoi iHopmauii,
BiACYTHi HOpMMU, LIO BM3HA4YaloTb 3aranbHi NPUHUMMNM NOBYAOBU TakUX CTPYKTYP.
Tak, ogHUM 3 HarNOLUIMPEHINX Y NPaKTULi NPaBOBUX PEXMMIB KOHMIAEHUiMHOT
iHpopmauii € 6aHkiBCbka TaemHuuda. BigHOCHO npaBoBOro pexvmy 6aHKiBCbKOT
TaeMHuUi aeski npobnemMy BUHMKAKOTb CTOCOBHO BM3HAYEHHS KOMa BigOMOCTEW,
Lo CTOCYTbCA H6aHKIBCbKOT TAEMHMLL.

3rigHo LusinbHoro kogekcy Ykpainu (gani - LUKY), - a came yactmHn 1 crartTi
505, - Oo iHdopmauii, WO CTaHOBUTb KOMEPLiHY TaeMHULIO, BiOHOCATbLCSA
BiJOMOCTI, SIKi MatOTb KOMEPLINHY LiHHICTb 1 € TaemHuueto [1]. Y 3akoHi YkpaiHu
«Mpo 6aHkm i BaHkiBCbKY AisanbHICTEY» (gani — 3akoH npo 6aHkwu), y ctatTi 60, kono
BiJOMOCTEN, WO CTAHOBMATb OaHKIBCbKY TAEMHWULO, BU3HAYEHE AEL0 iHLIWM
YMHOM: Le He TifbKM iHpopMauis npo onepauii, paxyHKn Ta BHECKU KIEHTIB i
KOPECNOHAEHTIB KpeAMTHOI opraHisauii, a 1 iHWi BiAOMOCTI, W0 BCTaHOBMIOTHCS
KPEAWMTHOK OpraHisauielo, SKWO LUe He CynepeynuTb HauioHanbHoOMy Ta
MiXXHapogHOMY 3akoHodaBcTBy [2, cT. 60].

B topuamyHii nitepaTypi nNuTaHHA NpoO CniBBIOHOLUEHHS Bi4OMOCTEN, LLUO
CTaHOBNATb GaHKIBCbKy TaeMHWLIO, nepepaxoBaHux B cT. 60 3akoHy npo GaHku
[2], BupiwyeTbcs 3 no3wuii 3aranbHOi Ta cneuianbHOi Hopmu. Tak, cT. 61
BYLLEe3a3Ha4YeHOro HOPMaTUBHOIO akTy PO3rMsaAaETbCs K cneuianbHa Hopma, sika
perynioe BigHOCWMHU 3 NpuBoAY iHopMaLlii, Lo CTaHOBUTbL GaHKIBCbKY TaEMHULO,
Yy KOHTEKCTi HeobXiaHOCTi 30epexeHHs Takoi TaEMHUUi, a HacTynHa, 62 craTTs,
TOro > 3akoHy [2] pernameHTye NnopsaoK Po3KpuTTS BaHKiBCbKOI TaeMHMLI. Y ToWn
Xe 4yac ct. 60 3akoHy npo 6aHku [2] MiCTUTL 3aranbHy HOpPMY, LLO BKIOYaE
«BinblW MOBHE perynioBaHHA BiAHOCUH, NOB’A3aHUX 3 GaHKIBCLKOKW TaEMHULEHD,
WO He obMexyeTbCa Mexamu [oroBopy OaHKIBCbKOTO BHECKY Ta [OroBopy
GaHkiBCbKOro paxyHky» [3, c. 76].

B sakocTi cy6’exTa, 3060B’s13aHOro 36epirat KOHMIAEHUIVHICTb BigOMOCTEN, L0
CTaHOBMATb GaHKIBCbKY TAEMHMWLIO, 3a3HAYeHWU He Tinbku OaHk, Todi sik cT. 60
3akoHy npo 6GaHkm Ao cyb’ekTiB, AKi HeCyTb TArap [OOTPUMAHHA pPexumy
OaHKIBCbKOI TaeMHWUi, BigHeCeHi He Tinbku OaHku, ane i Oyab-Aki KpeauTHi
opraHizauii, a TakoX oOpraHizauis, WO 3AINCHI0E yHKUii 060B'A3KOBOrO
cTpaxyBaHHSA BKknagis [2].

BykBanbHe TnymadeHHs cT. 60 3akoHy npo GaHku [2] po3Bonsie 3pobuTu
BMCHOBOK, L0 A0 BiJOMOCTEW, WO CTaHOBMNATb GaHKIBCbKY TAaEMHWLIO, nepLl 3a
BCe BiAHOCUTbCA iHpopmaLis Npo cam dakT yknageHHst AoroBopy OaHKiBCbKOro
BHecKy abo 6aHkiBcbkoro paxyHky. Omxe, [0 iHdopmalii, Wo crTaHoBUTb
DaHKIBCbKy TaEMHWLIO, MPO OaHKIBCbKMA paxyHOK i GaHKiBCbKMA BHECOK Cnif,
BigHOCUTW, KpiM OaTu BiOKPUTTS paxyHKy, AaTu i HOMepa JOroBopy, B 3B’S3Ky 3
YKNaZAEHHSAM SIKOrO BiAKPMBAETLCSA PaxyHOK, BUAN OaHKIBCBKOrO paxyHKy Ta iHLIMX
BiJOMOCTEWN, TaKoX i HOMep paxyHKy.

Mpy ubomy came BIQOMOCTI MPO HOMEp paxyHKy HavMeHLle BianoBigaloTb
notpebam eKkoHOMiYHOro 06GOpOTY AN OXOPOHU 3a [OMOMOro MPaBOBOMO
pexumy OaHKIBCbKOi TaeMHWLi. Y Oeskux Bunagkax iHdopmauis npo BigkpwuTi
cy6’ekTamn NiANPUEMHULILKOT AiSNbHOCTI paxyHKax, Xo4a i po3MilleHa Ha cawTi B
mMepexi |HTepHeT, ane nowyk ii yTpygHeHu# uYepes3 crneundivyHe Micue
po3TallyBaHHs TakuMx BigomocTen. Tak, Ha CalTi BENIMKOI HaLiOHanNbHOI TOProBoi
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mMepexi «PoseTka», po3milwleHuin posain Ansg onnaTv nocnyr, Wo MiCTUTb, Kpim
iHLWOro, NNaTXHi pekBianuTK opraHisauii [4].

TakMm YMHOM, MOXHa AiATWU BUCHOBKY, WO B MNiANPUEMHULBKIA AiANbHOCTI
nolmpeHa npakTuka MOBIOOMIMEHHS KrlieHTaMM KpeauTHOI opradisauii iHwWum
ocobam (Hanpwuknag, CBOIM KOHTpareHTam) i HeBM3HayeHoMmy Komny ocib Tiei
YacTUHM iHpopMaLii, WO CTaHOBUTb DaHKIBCbKY TAaEMHULIO, SKa BiAHOCUTbLCS 00
dakTy yknageHHs OoroBopy 6aHKiBCbKOro paxyHKy (HOMep paxyHKy i BiAOMOCTI
Npo KpeauTHOI opraHisauii, B AKi aHWA paxyHOK BiAKPUTUN).

OTxe, oKkpecneHa cuTyaLis BUHUKNA BHACMAOK TOrO, WO MOMOXEHHSA YMHHOTO
3aKOHOAABCTBA, AKi BM3Ha4YaloTb CKMNazj BiAOMOCTEW, WO CTAHOBMATb OaHKiBCbKy
TaEMHWLIO, BUMaralTb CEPNO3HOIO KopuryBaHHs. OBMEXEHHsI Ha pPO3roroLLIEHHS
BigomocTeri nMpo Homep OaHKiBCbKOro paxyHKy Mae OyTu pernmameHToBaHO
BMKITIOYHO B pamKax AOroBipHMX 3000B'A3aHb MiX KpeAMTHOK opraHizadieto Ta ii
KMIEHTOM, i Ha Ui BiAOMOCTI He MOBWHEH MNOLUMPIOBATUCA pexmnM BaHKIBCbKOI
TaeMHUL,.

Okpim TOro, BMLLEBKa3aHU pexuM He Cnif nowvpioBaTh Ha BiJOMOCTI Npo
KnieHTa KpeguTHOI opraHisaii, ki € isn4Ho 0cob0k0, OCKINbKK, SIK BUOAETHCS,
Takoro poAy BiAOMOCTi NOBUHHI ByTun KBanigikoBaHi Sk iH(popmaLis, Wo CTaHOBUTb
nepcoHanbHi AaHi. NMpaBo KpeguTHOI opraHisauii camocCTiiHO BM3HayaTW Koslio
BiJOMOCTEN, O CTAHOBNATb KOHQIAEHLUINHICTE TUX iH(OPMALINHMX BiZOMOCTEMN,
KOTpi 3HaxogAaTbcA Nif BigaHHAM OaHKIBCbKMX YCTaHOB, 3a BiACYTHOCTI 4iTKO
BM3HaYeHWX Yy 3aKOHOA4ABCTBI MPaBuIl i YMOB, Ma€e ByTn BUKTIOYEHO 3 HOPM 3aKOHY
npo GaHkn B 3B’A3KYy 3 HASABHICTIO 3arpo3v MOPYLUEHHSI KOHCTUTYLIWHOrO npasa
i3nyHMX Ta opuMaMYHMX OCIO Ha JocTyn Oo iHdopmadii, wWo npeacraBnsie
0cobnmBy BaXXNMBICTb AN AaHUX CYO’eKTiB.
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NMPOBJIEMATUKA CT.119 KPUMIHAINIbHOIO KOAEKCY YKPAIHU

MacaniTiHa BikTopis CepriiBHa
HauioHanbHul ropuduyHuli yHisepcumem im. Sipocrnasa Mydpozao
YKkpaiHa

B cT1.3 KoHctuTyuii YkpaiHu ckasaHo: «JltoguHa, 1i XUTT, YecTb i FigHicTb,
HeJoTOpKaHICTb | 6eaneka BU3HAOTLCS B YKpaiHi HAMBULLOK couianbHO LHHICTHO.

MpaBa i cBo6oan nMoaMHKU Ta iX rapaHTii BU3HaYyalTb 3MICT i CNPAMOBAHICTb
nisnbHOCTI aepxasu. [epxaBa Bignoeigae nepen NOANHOK 3a CBOK AiSNIbHICTb.
YTBepaxeHHs i 3abe3nedyeHHs npas i cBobon MOAUHM € rONOBHUM OBOB'A3KOM
aepxasu.» [1]

Ha 3axucTi umx npaB Ta cBOOOA TaKOX CTOITb KPMMiHarNbHe 3aKOHOAABCTBO, sIKe
nepeabadyae BiANOBIJANbHICTb 3@ 3MOYMHN CKOEHI 3 HEOOEPEXHOCTI.

Tak B c1.119 KK YkpaiHm — BOMBCTBO, BYMHEHE 4Yepe3 HeobepexHiCTb, B
06’EKTVBHII CTOPOHI 3aCTOCOBAHO [Ba MPOTUMEXHI MOHATTS, siKi cynepeyaTtb ofHe
OOHOMY i MOXYTb MPU3BECTM A0 HEMNPaBWUIbHOIO PO3YMiHHS AaHOi HOpMU CYAAAMMN
€BpoNencLKOro cyay 3 npas NMOAWHN, siKi 3aCTOCOBYHOTb Y CBOIN AiANbHOCTI nuwie
HOPMWM 3aKOHOOABCTBA, arne He BMBYAKTb | He 3aCTOCOBYIOTb TEopito
KpUMiHanbLHoro npaea.

Tak B cT. 119 KK YkpaiHn nepeabayeHo caHkuito 3a BOMBCTBO, BUMHEHE Yepes
HeobGepexHicTb, a cT. 115 KK YkpaiHu 3asHayae, wo BOMBCTBO Le yMuUCHE
npoTunpaBHe 3anoAisHHA cmepTi iHWin noguHi. C1.24 KK YkpaiHu BM3Ha4eHo, Lo
ymucen noginseTsCa Ha NpAMUN Ta HENPSAMUIA:

- NpsMUM € ymucen, sikwo ocoba yceigomnioBana cycrninbHO HebeaneyHun
XapakTep cBoro JisHHs (gii abo 6e3pisinbHOCTi), nepegbadvana Moro cycninbHo
Hebe3neyHi Hacniaku | 6a)kana X HacTaHHS;

- HenpsaAMuMM € ymmucen, AKwo ocoba ycsigommntoBana cycninbHo HebeanevHni
Xapaktep cBoro AisgHHa (gii abo 6e3gisnbHOCTi), nepeabavana Woro CycninbHO
Hebe3neyHi Hacnigku i xoua He Baxana, ane cBigOMO Npunyckana ix HacTaHHs.

Ct. 25 KK VYkpaiHn Bkasye, WO HEeOOEepexHiCTb MOoAinseTbCa Ha 3MOYMHHY
CaMOBMEBHEHICTb Ta 3MOYMHHY HeabanicTb.

HeobepexHiCTb € 3MOYMHHOK CaMOBMEBHEHICTIO, sIKLWO ocoba nepeabavana
MOXIMBICTb HaCTaHHsI CycninbHO Hebe3neyHux Hacnigkie cBOro AisHHA (aii abo
6e3aianbHOCTI), ane NerkoBaXxHO po3paxoByBara Ha iX BiBEpHEHHS.

HeobGepexHicTb € 3Mno4YnHHOK HepbanicTio, Akwo ocoba He nepepbadvana
MO>XITMBOCTI HaCTaHHSA CYCninbHO Hebe3neyHux Hacnigkie cBoro AisHHA (aii abo
6e3aianbHOCTI), xo4a noBMHHa Byna i morna ix nepegbaunTu. [2]

Tobto B pgaHomy Bunagky HasBa Ta Hopma crtaTti 119 cdopmynboBaHi
HEKOPEKTHO, Take (DOPMYIOBaHHsS CTaTTi MOXe cTaTu npobnemoto Anst Ykpaiiu B
€BponencbkoMy CyAi 3 NpaB NoauHW, agxe cyaai ski 6yayte 6patn o yBaru bGyksy
HaLioHanbHOro 3akoHy nobayaTtb KOHMMIKT B HOPMI i BKaXKyTb Ha HEMOXIUBICTb i
3aCTOCYBaHHSl, Tak Sk He Moxe OyTM BYMHEHE [fiSiHHA YMWUCHO 4Yepes
HeobepeXHicTb.

Buxogsauu 3 BueHaBegeHOro, MPOnoHy 3MiHUTU Ha3By cT. 119 KK Ykpainu 3
B6GuBCTBO 4epe3 HeobepexHiCTb Ha 3anofistHHA CMepTi iHWin noguHi Yyepes
HeobepexHiCTb. Takox HeobXigHO 3MIHUTU (DOPMYMOBaHHA OO’'€KTMBHOI CTOPOHM
[aHoI CTaTTi, BKasaTtu, WO — ue 3anofisdHHs CMepTi iHWIN NoguHi BUNHEHE Yepes
HeobepeXHicTb.
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Takum 4mHOM, BHicwKM 3MiHM Ao cT.119 KK VYkpaiHu MOXHa YHUKHYTU
HEenopo3yMiHb Ta HEBIPHOTO TIYMayeHHs i 3aCTOCYBaHHSA L€l 3aKOHOAaBYOI HOPMU.
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NPOBIIEMATUKA CTBOPEHHA AHTMKOPYI’ILI,IVIHOFO
cyny B YKPAIHI

KasaHak Makcum BiktopoBuy

HaykoBuI KepiBHUK: KaHA. 10. HayK, AoueHT Maeseub M.B.
HaujoHanbHut yHisepcumem 6iopecypcig i npupodokopucmyeaHHs
YKkpaiHa

Kopynuist € ogHielo 3 Hambinblumx nNpobnem ykpaiHCbKOro CcycninbCcTBa, Ha
6opoTbby 3 Akol AoknageHo Hambinblwe 3ycunb. Ha npoTuBary kopynuii, 6yno
CTBOpPEHO Taki opraHu, sk HauioHanbHe aHTMKOpynuiiHe 6topo YkpaiHm Ta
HaujioHanbHe areHTCTBO 3 MUTaHb 3anobiraHHs kopynuii. Mopsag 3 TuM, B Harogi
MOXe cTaTh Buwuii aHTUKopynuiiHWiA cya, SKWO AincHo noro byae ctBopeHo. Ane
3 iHWOI CTOPOHW, aHTUKOPYNUIMHWA cyn sBnsie cobow [AOCUTb OUCKYCilHe
MUTaHHSA, B KOHTEKCTi 3aKOHHOCTI Ta HeynepemKxeHOCTi NMPUIHATMX HUM pilleHb.
lnes CTBOPEHHs aHTUMKOPYNUiMHMX CyAiB Breplie nocrana B pekoMeHAauisX
OpraHisauii EkoHomibyHoro CniBpobiTHMLTBa Ta P03BUTKY sik 0OHa 3i CKragoBux
aHTUKOPYNUiMHOro pedpopMyBaHHsA YKpaiHu B LinoMy.

CTtBOpeHHA Buworo aHTMKOpynuinHoro cygy, 3rigHo 3akoHonpoekty Ne7440
BKIo4Yae B cebe psag npobnem, 3okpema Le NUTaHHA Woao camoi peanisadii
creujanizoBaHux CyaiB, WO (pakTUYHO B noganbLUOMy MOXe i30M0BaTh opraHu,
AKi 3apa3 BUKOHYOTb (PYHKLi0 npoTuaii kopynuii [1].

HacTtynHum cpakTopoM cnif Ha3BaTu came npolec 06paHHs Ha nocaay cyani y
Buworo aHTMKOpynuinHOro cyd. SK BBaXa€ eKCc-3aCTYMHUK reHepanbHOoro
npokypopa Bitanin Kacbko, AaHa npoueaypa byae 3gincHioBaTUCA Tak caMo, SK i
obpaHHs cypniB  BepxoBHoro cyay. Bu  3HaeTe, WO Yy rpomMaasiHCbKOro
CycninbCTBa, Yy 3axigHWx napTHepiB Oynu nuTaHHs [0 TOro, SKUM YMHOM
NPOBOOMBCA LEeN KOHKYpC, 3 LbOro npvBOAy AOCI Toyatbcs AebaTtn. Tak ot
NpPONoHyeTbCs, Wob 3amicTb MpoMaackkoi pagm AoOpoYecHOCTI B npoueci Aobopy
CyAAiB aHTMKOpyNuinHoro cyny 6paB yy4acTb Bxe poMaacbka paga MiKHapoOHUX
eKkcnepTiB, NPOTe Oro BUCHOBKM ByayTe MaTu NuLle pekoMeHAauinHUIA xapakTep.
To6To Ta % cama Buwa kBanidikauiiHa komicis cyanis, Buwa paga npasocynas
OyoyTe npuAmaTtuM BRAcHi piweHHs i He OyayTb >XOOHWM YMHOM MOB’A3aHi
BMCHOBKOM LIMX MiXKHapOAHMX eKcrnepTiB. 3a BENUKMM paxyHKOM MW OTPUMAEMO
Locb Ayxe noaibHe 4o TOro, sik NPoOXoAMB KOHKYpC y BepxoBHuii cya.
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He MeHW BaXMMBUM YMHHUKOM, SIBMISIETCSA Te, WO SKWO BWKOHYBaTU Ll
BMMOTW, SKi nepenbavae 3aKoH, CTBOPEHHS TAKOro Cyay 3a HawmkpalluM cueHapiem
MOXIMBO AeCb HAaBECHI HAaCTYMHOro poKy, TO6TO BXe nicrs BUMGOpiB npe3naeHTa i,
MOXIVBO, nepepn Bubopamm Ao napnameHTy. | HeBigomo, sika B3arani Toai 6yae
CuTyauis, SK 3MiHMTbCA MNOniTMYHa Bnaga B YkpaiHi i notpibeH Oyae komycb
aHTUKOPYNUiiHWIA cya», — BBaXkae Kacbko [2].

MpoekT 3ragyBaHoro 3akoHy nepepbayae ocobnvei BUMOrM 0O KaHOUAATIB Y
cyani aHTukopynuiiHoro cyay. Cnig BigMiTUTKY, WO NpeTeHAeHTU Ha nocaay cyaqi
3 NUTaHb NPOTUAIT KOpynuii, He TiNbKM NOBWHHI MaTn 6esgoraHHy penyTauilo Ta
BUCOKI MNpOpecCinHi  AKOCTi, ane W BOMOAIIOTE cheuianbHUMW  HaBUYKaMMU,
HeoOXigHMMM AN po3rnsay KpUMIHanbHUX CnpaB, MOB'A3aHMX 3 KOPYMLIE.
Mowykn Taknx kaHamaaTiB 3abe3nevyoTbCs AOMOMIKHUMW «KOHCYNbTaTUBHUMUY
opraHamu (Buwia kBanidpikauiiHa komicis cyanis, Paga rpoMagsiHCbkoi YECHOCTI,
Buwa paga toctuuii) [3, ¢.20].

Ha cborogHiwHin peHb Buwa «keanidikauinHa komicisa cypgis obpana 6
KaHonpgatie go [pomagcekoi pagu  MikHapogHux ekcnepTiB (TPME), ska
cnpuaTMMe  y  MPOBEAdEHHi  KOHKypcHoro gobopy cyaais  go  Buworo
aHTMKOPYNUIAHOrO CyAy.

BignosigHo pgo 4YactmHm 1 ctatti 9 3akoHy Ykpaihm npo Bwuwwmii
aHTUKOPYNUINHWA Cya YTBOPKETLCA [pomagcbka paga MiKHapooHUX ekcnepriB
CTPOKOM Ha 6 pokiB BuLuoi kBanigikauinHoi koMicii cyaaiB YkpaiHu ana cnpusiHHs
" y nigroToBUi pilleHb 3 NUTaHb MpU3HadYeHHA Ha nocagy cyagis Buworo
aHTMKOPYNUIAHOrO CyAy.

MpoekT 3akoHy Ne7440 HiGUTO 3a 30BHILIHIMW O3HaKaMu Bi4NOBI4aB paHille
BMCMOBMNEHNM ifeanbHUM OBiLsiHKaM, NpoTe Npu AeTanbHOMY OOCNiLKeHHI HabyB
3BOPOTHOrO (PyHKLiOHaNbHOrO npusHayeHHsa. Hambinbwe nutaHb A0 npoueaypu
nobopy cynaiB. ABTOpU 3aKOHOMPOEKTY He BUOpany XOAeH i3 3anpornoHOBaHUX
MB® mexaHiamiB nobopy kaHouaatiB, HaTOMICTb BNpOBagunM BMacHWiA, OOCUTb
HeeEKTUBHUIN B KOHTEKCTI aHTMKOPYNUiiHuX 3axofiB. 3okpema, y doHai
HanonernueBo paasiTe YKPaiHCbKOMY ypsay Aocnyxatnca Ao nopad BeneuiaHcbkol
KOMiCii Ta BBECTM [0 anapary Cyay NpeACTaBHUKIB MidKHapOAHUX AOHOPIB YKpaiHu,
Aki 6 manu 3mory 6rnokyBaTu npusHadeHHs He gobpoyecHux cypgis. [o Toro x
KOHCYNbTaTMBHI NMOBHOBaXXEHHS BULLIE3rafjlaHX OpraHis, L0 HagalTb ONOMOrY B
npoueaypi Binbopy kaHauaaTiB B igeani maoTb HabyTu BMPILLANbHOIO 3HAYEHHS Y
uboMy npoueci. CTOCOBHO KiMnbKIiCHOrO i SIKICHOrO KagpoBOro cknagy, BUMOrM OO0
KaHavaaTiB nepeabayeHi 3aKOHOMPOEKTOM 3aHAATO BXe 3aBuLLUEHi. | ue Hibu To
nobpe, npoTe HaBps4 YW 3HAMOETbCA OOCTATHA KiNbKICTb MpPeTeHAdEHTIB, Lo
BOMOZi0Tb BCiMa HeobOXigHMMM sikocTAMU. [JO TOro X MOro KinbKiCHWIA cknag, Yy
3aKOHOMPOEKTI HEe BU3HAYEHUN - Lie MUTaHHS BUPILLYETLCS Ha po3cya [epaBHoi
CynoBOi agMmiHicTpauii. Pag uuMx Ta iHWMX HedonikiB yCKNagHWTL B3arani
iCHYBaHHSi aHTUKOPYMLIAHOIO cyay B peanbHOCTi, MPUHaNMHi cyay, Skui 6u gincHo
dyHKUiOHanbHO  BignoBigaB CBOIM HasBi. B neBHMX acnektax npoekT
creuianizoBaHOl aHTUKOPYNUINHOT iKW CyooBOI CUCTEMW € NpuaaTHUM Ans
BUKOPWUCTaHHSA, NPOTe, LIMX MOMEHTIB BKpaln Marno.

Bepyun po yearu 3apybikHui [OCBiA, @ came KpaiHW, Oe BXe npautoloTb
aHTUKOpPYNUinHi cyan, 3okpema CnosaduuHa, Hopseria, ®ininniHn, IHaoHesis Ta
iH., cyaai cneujanisoBaHUX aHTUKOPYNUINHUX CyAiB Y CTaTyCi NPUPIBHIOWTLCA 00
cyoniB  3aranbHOI  KOPUCAMKLII, aHamnoriyHOro piBHA Ta npoxoasaTb MNoAidHi
npoueaypu Biabopy. 3a 3aranbHMM NpaBWUIIOM OO HOPUCOMKLIT cneuianisoBaHux
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aHTMKOpYNUinHMX cyniB 6e3nocepefHbO BXOOATb HE NULLE KOPYMUIWHI 3M0YnHM,
BOHW pO3rMagalTe M iHWI TsKKi 3mounHM  (XopeaTid) abo x chpaBu npo
OpraHi3oBaHy 3nouvHHiCTb (Bonrapif). B okpemux KpaiHax opuUCOMKLis
AHTUKOPYNUINHUX CyAiB MOLUMPIOETLCA MULIE Ha BUCOKOMOCTABMEHMX AepXaBHUX
cnyx6osuiB (PininniHu).

Mpoekt  3akoHy «[Mpo Bwuwwin  aHTUKOpPYNUiiHMA  cya»  BuMarae
JoonpauioBaHHsA, a TOYHile - nepeonpalioBaHHs, a naprameHTapi BigdyBaloTb
rocTpy HeoOXigHICTb NigBULLEHHSI piBHA npaBocBigomocTi, 60 X YkpaiHa [oci
cnodiBaeTbCa OTPUMaTH MikK Bif XBOPOOMU, LLIO B HAPOAi IMEHYETLCS KOPYNLIEH.
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MPOBJIEMATUKA 3/TO4YUHIB, LLIO BYUNHAKOTLCA 3
BUKOPUCTAHHAM HATOPOAHOI 36POI

TpeTtsik MapuHa BonogumupisHa
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IHCmumym npokypamypu ma KpuMiHanbHOI ocmuuii

HauioHanbHO20 ropuduyHo20 yHigepcumemy imeHi Sipocnasa Mydpozo
YKkpaiHa

3n04nHYM, WO CNpSAMOBaHI Ha 3aBAAHHSA LUKOOW XUTTIO Ta 340POB’H0 NOAMHN,
6e3yMOBHO Cni XxapakTepu3yBaTu ik ogHi 3 Hanbinblw HebesneyHux cepen ycix
pi3HOBUAIB 3MOYMHHOI OisANbHOCTI. Take TBEpAXEHHSA € 3aKOHOMIpHUM 3 ornsgy Ha
KOHCTUTYLiHE BMW3HaHHA Ta 3akpinneHHs XWTTS Ta 300pOB'S NIOAVMHWU K
HaMBULLIOI coujanbHOI UIHHOCTI Y AepxaBi. [poTe, He3BaxaruM Ha O4YEeBUAHMUN
piBeHb 3arpo3u Bka3aHUX MPOTUMNPABHUX [AistHb, BUKOPUCTaHHA 36poi  (AK
BOrHenNanbHoi, Tak i XonoAHOT) 4o4AaTKOBO NOCUMOITL HeGe3neky.

3a paHumu [eHepanbHOi npokypatypu [1], Ha TepwuTopii YKpaiHu KinbKiCTb
06nikoBaHMX HaCUIbHULIBKMX 3MOYMHIB, WO BYMHEHI 3 BUMKOPWUCTaHHAM 30poi 3a
2017 pik ctaHoBUTE 5060, i3 siknx 3154 — i3 BUKOPUCTaHHAM BOrHenanbHoi 36poi;
627 i3 BUKOPUCTaHHSIM XON0AHOT 36poi.

LLnaxu oTpMMaHHs 36poi y cy0’ekTiB LIMX 3M04YMHIB PiIBHOMaHITHI: Lie Moxe ByTun
SIK BUKOPUCTaHHA 36poi, 3000yTOT 3aKOHHMM LINSAXOM (i3 OTPMMaHHAM BiAMNOBIAHUX
[O3BOMIB  Ta [AOTPUMAHHAM Mpoueaypu, YCTaHOBMEHOI 3aKOHOM), TaK i
BMKOPUCTaHHA 306poi, OTpMMaHOi He3akoHHO (BigMOBIOHI CKMagu  3MOYMHIB
nepenbadeHi cT.cT. 263, 263-1 KKY).


https://zik.ua/news/2018/03/10/kasko_nazvav_try_klyuchovi_problemy_u_stvorenni_antykoruptsiynogo_sudu_1282087
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Bupaetbcs BaXnNMBMM  PO3MMSHYTM  MUTaHHS  BUKOPWUCTaHHA  Ccyb’ekTamu
Bi4NOBIAHMX 3MOYMHIB HAaropoaHoi 36poi. Ake 3a OCTaHHI poKu y AepKaBi 3HAa4YHO
3pocna KinbKiCTb OCib, ki OTpMManu 3a0XOYeHHS y BWIMAA4I HaropO[XEeHHS
36poeto. Mopag i3 uum novana 3'aBNATUCS iHOPMAaLA NMPO BYMHEHHS 3MOYMHIB i3
3aCTOCyBaHHSIM HaropogHoi 36poi.

Hapasi B YkpaiHi HaropomkeHHsi BOrHenanbHoOW 30poeto BiabyBaeTbcsA Ha
nigctasi 3akoHy Ykpaiuum «[Mpo pgucuunniHapHuii craTyt 36ponHux Cun
YkpaiHm» [2].

3rigHO 3 UMM 3aKOHOM, HaropoXEeHHs1 BOrHenanbHOK 36poE  MoOxe
BinbyBaTnCA y ABOX BUMagKax.

Mo-nepwe, ue Bia3Haka «IMeHHa BorHenanbHa 30posi», Aka nepeabadveHa sk
OAVH i3 BMAIB AepxaBHUX Haropod 3akoHOM YkpaiHu «[po gepxaBHi Haropoam
YkpaiHm». Llieto Big3Hakow Mae npaBo Haropogkysatu nuvwe BepxoBHui
ronoBHokoMaHayBay 36poriHNX cnn Ykpainu, akum € MNpesngeHT YkpaiHn. Ykasom
MpesvgeHTa Ykpainm Big 29 kBiTHA 1995 poky Ne 341/95 «Mpo 3acHyBaHHSA
Big3Haku [MpeangeHta YkpaiHm «IMeHHa BorHenanoHa 30posin» nepenbaveHo
nepenik oci6, ski MOXyTb OTpuUMaTW AaHy Haropody, 3a3HadeHi nigctaBu Ans
HaropoMKEHHs1, BUMOTMM [0 MOBOMAKEHHSA 3i 306poeto, Ta KOHKPETHUMM Bupg,
HaropogHoi 36poi, skum € nictonet Mmapku «dopT-12»[3].

Mo-ppyre, B YKpaiHi icHyloTb Bigom4i Bia3Hakum «BorHenanbHa 36posi» i
«XonogHa 36posi». MpaBo Ha MPURHATTA PILLEHHS MPO HArOPOMKEHHSI AaHUMM
BiA3HaKaMM Mae [OO0CUTb LUMPOKE KOMo nocagoBux ocib gepxaBu. o Hux
Hanexatb MiHicTp BHYTpiWHIX cnpaB YkpaiHu, MiHicTp o6opoHu YkpaiHu,
KEPIBHUKM iHLINX LIEHTParNbHUX OpraHiB BMKOHABYO! Briagau, S$Ki MaloTb Y CBOEMY
NianopsAKyBaHHI BINCbKOBI (POPMYBaHHSA,  CTBOPEHI BIiAMOBIAHO [0 3aKOHIB
Ykpainu. Y 3akoHi Ykpainm «[Mpo gucumnniHapHui ctaTtyT YKpaiHuy» nigctasun ans
HaropomKeHHs1 BOrHenanbHOK 30poeto € 3aranbHuMu Anst 060x BUNaakKis.

PewTta nuTaHb WOOO pernameHTyBaHHA  HArOpO[XEHHS  BijoOMuYMMUK
Bij3Hakamu BorHenanbHa 30posi BUPILLYIOTLCS NiA3AaKOHHUMK aKTaMu — Hakazamu
MmiHicTepcTB. Lle, 3okpema, Haka3 MiHictepctBa o6opoHn Ykpainm Big 23.10.2012
(y pen. Big 19.01.2018) Ne 693 «[Mpo 3aTBepaXeHHs [MONoOXeHHs Npo Bigomdi
3aoxovyBarnbHi BiasHakn MiHicTepcTBa 060poHN YkpaiHu «BorHenanbHa 36posy i
«XonogHa 30posin», Haka3d MiHicTepcTBa BHYTPIiWHIX cnpaB YkpaiHn Big
30.11.2015 Ne 1521 «[lpo Bigom4y 3aoxouyBanbHy BiA3HaKy MiHicTepcTBa
BHYTPILWHIX cnpaB YkpaiHn «BorHenanbHa 36posi»», Haka3 Cnyx06u 6esneku
Ykpainm Big 25.01.2013 Ne 31 «[po ycTtaHOBMEHHS BigOMYOi Big3Hakn Cnyx6ou
Ge3neku YKpaiHu «BorHenanbHa 36posi» Ta 3aTBEPKEHHS
[NonoxeHHsa Npo Hei» Ta iH.

Came B upbOoMmy i BbOayaeTbCq HaWronoeBHiwa npobnema, ska cnpuse
NaTEHTHOCTI 3MOYMHHOI AiSNIbHOCTI i3 3aCTOCYBaHHAM HaropoAHoi 306poi, agxe
nepenik ocid, ki MalTb NpaBO OTpMMATU B Haropody BiAOMYY Big3HaKy
«BOrHenanbHa 306posi», He O0OMeXyeTbCs OdILEPCHKUM CKMagoM  BiNCbKOBUX
opMyBaHb, OXOMME LUBINbHMUX OCIO i € NpakTU4YHO HeBuYepnHUM. Hanpuknag,
MonoxeHHss Mpo BigOMYy 3aoxodvyBarnbHy BiA3Haky MiHicTepcTBa BHYTPILLHIX
cnpaB YkpaiHn «BorHenanbHa 36posi» 3a3Hayae, Lo BiA3HAKOK HaropoaKyeTbCsl
fiesgatHa ocoba, sika mMae npaBo Ha npuabaHHs, 306epiraHHs Ta BUKOPUCTaHHS
BOrHenarnbHoi 36poi BiANOBiAHO A0 BUMOr HOpMaTUBHO-NPaBOBUX akTiB [4].


http://zakon.rada.gov.ua/laws/show/341/95
http://zakon.rada.gov.ua/laws/show/341/95
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AKLWOo NUTaHHA AepXxaBHOI Haropoau «IMeHHa BorHenanbHa 36posi» AeTanbHO
BUNNCAHO Yy 3aKOHOOABCTBI, TO HArOpPOAXKEHHS BiJOMYMMW  BiA3HaKamu
«BorHenanbHa 30posi» Ha CbOrogHi 4O KiHUSI HEe BperynboBaHo.

LLle opgHieto He MeHW 3Hadywow npobnemMo B acnekTi MNOCWUMNEHHSs
NaTeHTHOCTI BKa3aHWX 3MOYMHIB € TOW (paKT, WO PilleHHA NPO HaropomKEeHHs
BiJOMYOK  Bi3HAKOW  «BOrHenmanbHa 30posi» MNPUAMAETbLCA  OAHOOCIOHO
MiHICTpaMn CUnoBUX BiAOMCTB. TOMY rpoMafcCbKOCTi HeBigoMa iHdopmauis npo
KiNbKiCTb Ta 3acnyru ocib, ski OTpMMYOTb B KOPUCTYBaHHSA BOrHenansHy 36poto B
Takui cnoci6.

Wono cnuckiB ocib, ski HaropomkeHi [pe3anaeHTom YKpaiHW iIMEHHO
BOrHenanbHOW 36poeto, TO Ui AaHi BigkpuTi Ana wwvpokoro 3arany. 3a nepioa 3
1991 p. no 2016 p. npe3umgeHTamn YkpaiHn 6yno BpydeHo 151 ognHULO iMEHHOT
BorHenanbHoi 36poi (15 — Tl.MNMopoweHkom, 22- B. AHykosBuyem, we 104 -
nonepegHimu npesngeHtamm)[5].

AKLLO roBOpUTY NPO KiNbKiCTb BigoOMY0i BorHenanbHoi 36poi, BuaaHoi B YKpaiHi
K Haropoga, To odiuiHa iHdopmauia Woao uUboro npuxoByeTbCA. BuaaHHa
«YKpaiHCbKi HOBMHWY» HaBiTb NMPWU HAsIBHOCTI pilleHHA KuiBCbKOro anensuinHoro
agMiHicTpaTmBHoro cyay Bif 4 xoBTHA 2016 poky He oTpumano Bignosigi Biga MBC
Ha 3anuWT Npo HadaHHS ChucKiB Ocib, siki oTpMmanu HaropogHy BOrHenarbHy
36poto. Cya nigkpecnuB, WO Haropoga BOrHenarnbHOW 30poel - ue 3aBxau
nybniyHe BMpPaXXEHHs1 3a0XOYEHHS rPOMaAsiHUHa AEepXXaBok, i TOMy iHpopMmaLis
Nnpo HaropoaXeHux Ocib 3a CBOE NPUPOAOH € MybniyHO, AOCTYN A0 HEei He
Moxxe ByTn obmexeHui [6].

MogmibHi cnpobu aisHaTucs B CyqoBOMY MOPSIAKY CMAMCKM OCi6, HAaropoaKeHux
pisHMMKM BigOMCTBaMM BoOrHenasnbHow 36poeto, BigbyeBanucs i paHiwe, ane
oilinHoI iHbopmaLii no3uBavi He oTpMManm.

Hanpwknag, Mpomaacbka opraHisauia «BceykpaiHCbka nira npaBHUKIB MPOTK
Kopynuii» y ciyHi 2017 poky HanpaBuna iHdopmauinHui 3anut go MBC wopno
niacTaB HaropoJXXeHHs1 HaYanbHUKa ynpaeniHHA [JepxxaBHOoi MirpauiiHoi cnyxou B
XapkiBcbkii 06racTi ABOMa OAVHULISIMM BOTHenarnbHOi 30poi. Ane y HagaHHi Takoi
iHpopmauii Byno BiaMOBNEHO, po3nopsaHWK iHdOpMaLii aprymeHTyBaB CBOH
no3uuio TMM, IO Taka iHpopMaList HanexuTb OO KaTeropii NepCcoHanbHUX OaHUX.
Taki aii 6ynu ockapxxeHi oo MNMpeactaBHMKa YNOBHOBAXEHOIo 3 NpaB MOAMHU, SKUIA
3BepHyBcA Ao cyay. lMeyepcbkuin parnioHHuMn cyg M. Kuesa y noctaHosi Big 17
XOBTHS1 2017 pOKy TakoX HaroflocuB Ha TOMY, LLO HaropoAXXeHHS BOrHenasnbHO
36poeto Le 3aBxan nybnivyHMin BUAB 3a0XOYEHHS rpOMafsiHiHa AepKaBo. Tomy
iHcbopmaLis Npo HaropoxeHHs 0cobu 3a CBOE NPUPOAOH0 € Ny6niYHO | 4ocTyn
00 Hel obmexeHnm ByTn He Moxe. Ta NPUIALLOB 40 BUCHOBKY NPO HAsIBHICTb Yy AisiX
nocagoBoi ocobn MBC cknagy aaMiHiCTpaTMBHOIO NPaBOMOPYLUEHHS Y 3B’A3KY 3
BiAMOBOIO Y HadaHHi 3anuTyBaHoi iHopMalii. Ane npoBamxeHHs y crnpaei 6yno
3aKpUTO Yepe3 3aKiHYEeHHS CTPOKIB HaknageHHs afMiHiCTPaTUBHOIO CTArHEHHSA
[7]. Y 3B’asky i3 TakuMm pes3ynbTaTOM CYAOBOrO po3rnsgy cnpasu NpeacTaBHUK
Omb6yncmeHa 3060B’ss3aB MBC HapaTtu iHopMauiio Ha 3anuT y NoBHOMY 06CA3i,
BCTAHOBVMBLUM CTPOK BUKOHaHHA A0 12 ciyna 2018 poky. IHdopmauii no cyri
3anuTy Tak i He 6yno HagaHo [8].

3a nigpaxyHkamu YkpaiHcbkoi acouiauii BrnacHukiB 36poi, B YkpaiHi B obiry
moxe 6yt go 50 TucsY oguHMUB BOrHenanbHOi 36poi, oTpMMaHOoi siKk Haropoaa
(3a 3aaBow ronoBM HarnagoBoi pagn YKpaiHCbKOI acouialii BnacHukiB 36poi
leopris YyankiHa B obozrevatel.com)[9]. Y nporpami TenekaHany «1+1» «Hawwi


http://www.pravda.com.ua/news/2016/09/6/7119748/

110 e Miocymku po3BuTKYy HaykoBoi gymku: 2018 e Tom 2

rpowi» ©Oyno onpuniogHeHo iHopMaLilo npo Te, WO Micna npuxoay Ha
nocagy MiHicTpa BHYTpIWHix cnpas A. ABakoBsa 3 ntotoro 2014 no cepneHb 2016
poky MBC Buagano 1150 eksemnnspiB HaropogHoi 36poi. Kpim nictoneris,
HaropokeHi OTpMMyBanu niCTONeTU-kynemeTn Ta WTYPMOBIi TBUHTIBKK. [ns
nopisHaHHA: y nepiog 3 2010 no 2014 pik MBC Haropoauno nuwe 287 oci6. 3a
piweHHsAM onosu CBY 3a 2015-2016 Bpy4eHo 538 oanHMUb BOrHenanbHoOI 36poi,
3 Akmx 106 — umBinbHMM ocobam [10].

3 ornagy Ha BuWEBMKNAAEHe, MOXHa CTBEpXyBaTu, WO npobnemaTtuka
3MO0YMHIB, SKi BUYMHSIIOTBCS 3a AONOMOrOK HaropogHoi 36poi BMpaxaeTbcsd, Y
neplly 4epry, y HeaocTaTHbO BUMMCAHOMY MOPSAKY HaropoaXeHHs 30poeto, a
TakoX Yy pO3MWUTOMY OKPECIeHHi Kona BigmnoBigHMX Cy0'ekTiB, WO MOXyTb OyTu
HaropomxkeHi. HeraTMBHUM € TakoX (pakT BTaEMHUYEHHS BiANOBIOHUMW OpraHamMu
nepeniky ocib, Wwo oTpumanu Bigomui Bia3Haku «BorHenanbHa 36posi», a Takox
NigCTaB HAaroOpOAXKEHHS.

BupiweHHs uux npobrnem, BGavaeTbCcsA, Yy neplly 4epry, Y BHECEHHI
BiANOBIAHMX 3MiH OO 3akoHo4aBcTBa, OOMeEXeHHi Konma ocib, Wo MOXyTb
OTpUMYyBaTK Taki HaropoAau, MOCWIEHHI KOHTPOMK 3a HaropogHow 30poeto, a
TaKOX Yy HeyxXwrnbHOMY BMKOHaHHI BiAMOBIAHMX PO3NOPAAHMWKIB 3akoHOO4ABCTBA
Ykpainu.

Bapto 3asHaumMTh, WO BIigNOBIAHI KPOKM MOYMHAKOTL peanisoByBaTUCh.
3okpema, go Hakaszy CBY «[lpo ycrtaHoBneHHs Bigom4yoi BiasHaku Cnyxou
Oe3nekun YkpaiHu «BorHenanbHa 30posi» Ta 3aTBepaXeHHS MNonoXxeHHs Npo Hei» y
pepakuii Big 03.08.2018 poky BHECEHO MpaBku, SKMMMK 3MIHEHO nepenik ocib, Lo
MOXYTb OyTM HaropomkeHi. BkasaHow pepakuieto NONOXeHHs «aie3gaTtHa ocoba,
sika Mae npaBo Ha npuabaHHs, 36epiraHHa Ta BUKOPUCTAHHSA BOrHenarnbHoi 36poi
BiQNOBIAHO OO BMMOI HOPMAaTMBHO-NMPABOBMX akTiB» 3aMiHEHO Ha Oinbll By3bke
korno ocib, a came: cniBpobiTHUKM - BiNcbkoBoCNyX6o0BLi Cnyxbu 6Gesneku
YKkpaiHu, y ToMy 4ucni 3BinbHEHi 3 BiliCbKOBOT cnyx6u y BiacTtaBky abo B 3anac 3
NpaBOM HOCIHHS BICbKOBOiI (hopMK 0fAry, a TakoX BilICbKOBOCMYXOOBL, iHLIMX
BiICbKOBMX (POPMYBaHb, YTBOPEHMX BIiAMNOBIAHO A0 3aKOHIB YKpaiHu, rpoMagsaHu,
3BiNbHEHI 3 BIiNCbKOBOI cnyx6Ow y BiAcTaBky abo B 3anac 3 MpaBOM HOCIHHA
BiICbKOBOI bopmu opdary. Taki 3MiHW, Ha Hawy AYMKY, € MO3UTUBHUMWK, a
BigNOBiAHa NPaKTNUKa Mae 3aCTOCOBYBATUCH i B iHLLMX BiJOMYNX OpraHax.
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NPOBJIEMA BUKOPUCTAHHA KPUMTOBAINIOTU B
rOCNOAAPCHLKIN OIANBbHOCTI

Fanpan-frop6a4 MapuHa CepriiBHa

HaykoBwuin KepiBHUK: A-p. 10. HayK, AoLeHT, npodecop MonocHiveHko A.1.
HauioHanbHUl mexHiyHul yHisepcumem YkpaiHu

«Kuiscbkuli nonimexHiyHUt iHcmumym imeHi lzopsi CikopCbKo20»
YkpaiHa

CyyacHuin CBIiT 3HaxXOAMTbCA Ha eTani XWUTTS, KONMU TONOBHY POfib BUKOHYE
iHpopmauis Ta ekoHomika, ska OyaoyeTbcs Ha HiM. B 3B’Aasky 3 uum BigbyBscH
nepexig BiA iHAYyCTpianbHOI CKNagoBOi EKOHOMIKM A0 iHdopMauinHo-undpoBoi. B
BM3HaYeHHi UM(POBOI €KOHOMIKM MAaEeTbCA Ha yBasi BMPOOHWMUTBO Ta npoAax
NPOAOYKTIB Yepe3 Mepexi KOMM'IOTEPHUX TexHonorin. |HdopmauinHi TexHonorii
po3BMBAlOTLCA LUBMALLE, HK ajanTauis perynioBaHHA AepXasBu OO0 CBIiTOBOI
TeHAeHLil.

Ha cborogHilWwHin OeHb aKTMBHO 3pOCTae 3aLikaBfeHiCTb HaceneHHs Ta
KOMMaHiln, sIKi NpauioloTb i BUKOPUCTOBYIOTb AaHi UMApPOBi kowTu. 3okpema ue
MOB’A3aHO 3 Pi3KMM TeMMNoM iHnAUii Ta MacoBnMu BaHKpyTCTBaMu (DiHAHCOBMX
YCTaHOB, WO TArHYTb 3a COOOK BTpATy rPOMafsiHamMu CBOIX 3aO0LLUadXKEHb.
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BknageHHs KOLWTIB B KPMMTOBANIOTY HE BUOAETLCA TakuM puankoBaHuM. Kpim Tux
BMNaZKiB, PU3MKM SKMM CTBOPIOIOTb Xakepu, AKi 3aBXAW pO3BMBAKOTLCA 3 HOBUMM
TexHonorismu. Tomy HeobxigHO [obpe aHanisyBatu, Ta npuimaTty 0o yBaru yci
3acTepeXeHHs Woao npuabdaHHA BipTyanbHUX KOLUTIB.

34e6inbWworo  NpuYMHaMmM CTPUMaHHS B MaCcOBOMY KOPUCTYBaHHi KpuUMTO
BarnTol0, MOB’A3aHi 3 BIACYTHICTIO iHPACTPYKTYpU AONA 34INCHEHHA OBMiHY
KpMNTOBanioTK B roTiBKy. Ane B iH(pOPMaLiMHO-TEXHOMNOTYHMX cdhepax 34iINCHEHHSA
po3paxyHKiB KpMNTOBAMOTO € AOCUTb 3HAaYHUM.

Came Tomy € noTpeba B po3pobui HOPMaTMBHO-MPABOBUX aKTiB Ha Mpuknagi
iHLLIMX KpaiH, L0 BiNbHO 34iNCHI0ITL 06ir Ta po3paxyHKun KpUNTOBasoToH.

BukopucTtaHHsa BipTyanbHOI BanioTu Ansg onnaTty nocnyr i ToBapis po3Lwmnpoe
MOXIMBOCTI BeOeHHs1 Oi3Hecy, [a€e MOXNMBICTb NPOBOAUTM PO3paxyHKU 3a
nocnyru i ToBap, Npw iCHyBaHHi €4MHOI i TOMOBHOI YMOBWM — HasiBHICTb 3B’A3KY
IHTEepHeT.

IcCHylOTb  rocnogapcbki  BiAHOCMHKW, MOB'A3aHi i3 po3paxyHkamu  Ta
BMKOPUCTaHHAM BipTyanbHMUX KOWTIB B YKpaiHi, Wwo notpebyoTe 3akoHO4aB4oro
BpErynoBaHHs.

3asHavato, Lo KpunToBantoTa, Le BanoTa 3 BUCOKMM PiBHEM MNiKBIAHOCTI, Mae
nopTaTuBHi Ta MOAINbHI BNAcTMBOCTI, € eKBiBaneHTOM, Moxe OyTu 3acobom
06MiHy Ta He Ma€ BNaCHOI LiiHHOCTI.

KpuntoBanioTa mae Taki O3Haku, SIK: He Mae O3HaK MaTepianbHOCTi, Mae
BMCOKMI piBEHb NIKBIAHOCTI, MoXe OyTn nnaTikHum 3acobom, € MOAINbHOK Ta
NOpTaTUBHOIO.

KpvntoBaniota NnoBnHHa BBaXatucsa ocobnvmenm Buaom Baniotn 6e3 emiTeHTy.

Ockinbkn BipTyanbHi KOLWTW MakwTb BCi O3HaKM BanTW, OKPiM HAABHOCTI
EeMITEHTY, € HeobXigHICTb PO3pOBUTH OKPEMUIA 3aKOHOMPOEKT, LLIO MiCTUB Ou:

- BU3HAYEHHS KPUMNTOBANOTK SK BaniOTK;

- BU3HAYEHHS1 KPUNTOBANIOTY SK OAMH 3 pi3HOBMAIB BantoTn 6e3 eMmiTeHTy, 3
BiQNOBIAHMM PO3LLMPEHHAM Knacudikauii BantoT CBiTy;

- BCT@HOBIIEHHS FONTOBHUM PErynsiTopoM BifHOCWH, SiKi BUHMKAKOTb B MPOLECI
06iry, po3paxyHKiB Ta BMKOPUCTaHHS BipTyanbHOI BanoTn, HauioHansHui 6aHky
YkpaiHu;

- BCTAHOBIEHHS NiLleH3yBaHHSA rocnoAapcbkoi AinbHOCTI, Aka 6e3nocepenHbo
NnoB’si3aHa i3 BUKOPUCTaHHAM Ta 0B6iroM KpMnToBanioTy;

- 3anpoBaXXeHHs CMCTEMM OMNoAaTKyBaHHsi BUAOOYTKY MaHepiB Ha MinbroBux
ymMoBax.
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2473-VIIl. URL: http://zakon.rada.gov.ua/laws/show/2473-19

MPOBJIEMU BIOMEXXYBAHHA XYNIFTAHCTBA BIf
CYMDKHUX CKIAAIB 3JTOYMHIB

Yenira flap’sa OnekcaHapiBHa

HaykoBuii KepiBHUK: KaHA. 10. Hayk, goueHT Jlaxoea O.B.
[Hinposckkuli HayioHanbHUl yHisepcumem imeHi Onecs oH4Yapa
Ykpaina

[octaTHbo Benukuin obcar HopMaTvBHOI 6a3n B Hawwii Aepxxasi 00yMOBNEHWIA
BEITMKOIO PO3rany>eHiCTio CYCNifbHUX BiHOCWH, WO NOoTpebyloTb 3aKoHOA4aBYOoro
peryntoBaHHs. Mpote, y pasi HeEKOPPEKTHOro TpaKkTyBaHHs un
NpPaBO3aCTOCYBaHHS, MOXe 3'ABUTUCS CYMHIB y MNpPaBUINIbHOMY  BWKOPWUCTaHHI
neBHOI HOpPMM MpaBa 3 OrMsAgy Ha HEOAHOMAaHITHE BUKOPUCTAHHS  OKpeMUX
neqiHiyin.

OpHum i3 npuknagis Moxe cnyryBatn cratra 296 KKY «XyniraHcTBo».
Baxnueo, wo6 ocobu, KOTpi BMKOPUCTOBYKOTb KpMMiHanbHe  3aKOHOAABCTBO
MOMNN He TiNbKA [aTW TOYHE BU3HAYEHHSI O3HaK TOro YW iHWOro pisHOBUAOY
XyniraHcTBa, ane N MNpPoOBECTN PO3MEXYBaHHSA XyniraHCTBa BiA CyMiKHUX cknagis
3MOYVHIB.

ByBatoTb BMNagKku, KONM O3HAKN XyniraHCTBa Y CyKyNHOCTi 3 MOTMBOM i METOIO
MalTb O3HaKM TAKOro KpMMiHanbHO-KapaHoro XyniraHCcTea, WO MakTb HACrigKOM
3anogisiHHA 3Ha4YHOT LWKOAW 340PO0B’t0, Ta HaBiTb, BOMBCTBOM NOTEpPNinoro.

PonoBrm 06’ekToM XyniraHCTBa € CycChinbHi BiQHOCWHK Yy cchepi rpoMancbkoro
nopsiaky Ta MopanbHOCTi, BOHM € i OCHOBHUM 6esnocepedHiM 00’ekToM.
HopaTkoBuM hakynbTaTUBHUM 0O’EKTOM BUCTYNae — 340POB’A NIOAMHU, BNACHICTb
disnyHMX Ta puanyHux ocib. Ane, nNoctae nNUTaHHsA, YM Moxe OyTu y cknagi
xyniraHctBa ©e3nocepeaHiM 06’€KTOM TPOMafChbkui Mopsiaok? Amke BiH € Y
cknagi 6yab SKMX cycninbHUX BIQHOCUH, O OXOPOHSIOTLCS Pi3HMMK Kogekcamu Ta
3akoHaMu YkpaiHu, To6TO ycioan, Oe Moxe OyTu nopylweHO HopMarbHe
yHKUiOHYBaHHS cycninbcTBa. KoxxeH 3MoYnH y NeBHiN Mipi 3adinae i rpomaacbkui
nopsiaok, i iHTepecu byab-sikoi ocodm.

O6’ekTBHa CTOpOHA Y AaHOMY BWAi 3M0OYMHY € 3pO3YMINUM enemMeHToM, Lo
no BinbLuii Mipi BUpaxaeTbecsa y hopMi akTUBHOI CBIiOMOI noBefiHkM ocobu. Ane,
CydoBa NpakTUKa NMokasye, Lo AaHWA BUA NPOTUMNPABHONO AiSHHA Moxe byTn iy
BUrnaai 6e3aianeHOCTi (Hanpuknaz: HEBUKOHAHHSA BKA3iBOK NPeACTaBHUKIB BNaaw,
BHYTPILLHIX opraHiB). 3akoHO4aB40 agMiHICTpaTUBHe xyniraHcTBo (CT. 173 KYnAll)
po3mexyBanu Big KpumiHanbHoro xyniraHctBa (ct. 296 KKY). OcHoBHUMMK
KpUTEpISMM po3mexyBaHHS XyniraHcTea 3a cT. 296 KKY Big apibHoro xyniraHctea
32 00’€KTUBHOK CTOPOHOH LIbOT0 AisIHHS BBAXXAEMO HACTYMHI:

Tak, 3rigHo cT. 296 KK YkpaiHu, XyniraHCTBO MOXe 34iMCHIOBaTUCb 3a
Jonomoroto 3acoby — 36poi, sika MoXe BUCTYNaTu i NPEAMETOM LibOrO 31I04MHY.
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Takox, npyv [ocnigkKeHHi O0’'€KTMBHOI CTOPOHK, sKWO OpaTtn rpynose
NnopyLUEHHS rpPOMaACbKoro nopsaKky, To BOHO nepeabayae matepianbHui cknag, a
XyniraHCTBO 3a CT. 296 popMarnbHui cknag,.

oo Bn3HayeHHs1 cycninbHOi HeGe3neyHoCTi XyniraHCTBa, MaeMOo 3a3Ha4vuTH,
LLIO Ha piBeHb CycninbHOI Hebe3nekn Lboro 3noYnHy BNUBAE OLiHKa XapakTepy Ta
cTyneHs Hebesnekn BYUNHEHOro AisHHS, Crocoby Ta POPMMN NOr0 BUNHEHHS.

Tak, nig rpyévM nopyLleHHsIM rpOMafCcbKoro NOpsAKy B HayLli KpUMiHanbHOro
npaea YKpaiHW pO3yMIETLCA IOPUONYHE BU3HAYEHHS XapakTepy i CTyneHs
NopyLUEeHHS rPOMaACbKOro nopsaky, Wo po3KpMBae KpUMiHanbHO-NpaBoBUA 3MICT
uporo AisHHA. Lle sBHa HenoBara (3HeBara) 4O yCTaneHWX €TUYHUX, MOPanbHUX,
NpaBoOBMX HOPM, Tpaguuin Towo. [pybe nopylueHHs CynpoBOMAXYETLCS, SK
npaBuIo, 3anodigHHAM MoparbHOI, i3NYHOI UM MaTepianbHOI WKoan 0codncTUM
YN POMAACLKUM iHTEpecaM LUMAXOM 3HYLWAHHS, MOpPAYBaHHS, KaTyBaHHS,
CMPUYMHEHHST TiMECHUX YLIKOMKEHb, 3pMBY MAacOBOro 3axody, MOPYLUEHHS
HOpMarnbHOI AiANbHOCTI yCTAHOBW, MNIONPUMEMCTBA YM OpraHisauii, TpaHCnopTy
Towo abo 3arpo30l peanbHOro 3acTOCYBaHHA TaKOro HACUNbCTBA, a TaKoX
MOLLUKOAXXEHHS YN 3HULLLEHHS YY>KOro MawnHa.

Posrnsgatoun pisiHHA, nepepbaveHe ct. 296 KK, M.A. KopxxaHcbkuin  [2]
3a3HayaB, WO MOro MOXHa BU3HAYUTM SK 3YMOBIEHE 30BHILLHIMU 0GCTaBMHaAMM
rpybe nopyLueHHS rpOMafCbKOro CMoKOK i rPOMaZCbKoi MOPanbHOCTI, BUMHEHE i3
XyniraHCbKUX  CMOHYKaHb. B.0O.Haepoubknii[3] 3a3Havae, LI 1opyLUEeHHSA
rPOMaACbKOro nopsaKky MOXyTb NonsaraTv B 3anOfisiHHI LUKOAW 300pOB'to ocodw, i
YecTi 1 rigHOCTI, BMACHOCTI, iHLLIWUM MPaBOOXOPOHIOBAHMUM LiiHHOCTAM”.

Mig cnocobom xyniraHcTBa cnig po3ymMiTn HebesneyHe HacUNbLCTBO (hisuyHe i
NCcuxivyHe), 3MICTOM SKOro € pearnbHa i 06'eKTMBHA 3arpos3a 3akOHHWM iHTepecam
HeBM3Ha4yeHoro kona ocib. KoHkpeTnaytoum o3Haku i34HOro HacunbcTBa npwu
BUMHEHHI XyniraHcTBa, nig HAMW Cnif po3ymiTU YMUCHE HaHeCeHHs1 NoTepninvm
yaapis, noboiB, ski 3aBganu gisnyHoro 6ont, TiNecHWX ywkoaxeHb, abo aii, wo
NposIBUNUCb Yy 3HWLLEHHI abo NOWKOAXKEHHI ManHa abo noTtarmu 3a coboto
NPUMUHEHHS NEBHUX POGIT, HAa4aHHS NOCMyr, NOPYLWWUNN BIAMOYUHOK Ta 3aBAanu
iHLLMX HEraTUBHWX HaCTiAKIB CyCMinbHOro xapakrepy.

CyTHiCHOKO 03HaKol O6'EKTMBHOI CTOPOHM XymiraHCTBa HapiBHi i3 i3nvHNM
HaCWUNMbLCTBOM € HACWMbCTBO MCUXiYHe. XymiraHcbki Aii MposSiBNSATLCA B nepLly
yepry y crioBecHux (BepbanbHux) iHdopmauinHux nposiBax, siki byay4m nposisBom
aKTMBHOI 3MOYMHHOT MOTUBALii BUKMUKAKOTb SIK Y MOTEPMINOro, Tak i B iHWKUX OCi6
BiAYyTTA cTpaxy, Hebesneku cBOIM iHTepecam Ta nepepocTawTb Yy ¢isnyHe
HacCUNbCTBO.

Bu3HaHHS TUX 4M iHWKX [id BUHATKOBO LMHIYHMMK abo 0cobnmBo 3yxBanvmm
npoBaguTLCA Ha OCHOBi OUIHOK KOHKPETHUX OOCTaBMH Y X CYKYMHOCTI 3
ypaxyBaHHSIM 4Yacy, MiCL Ta YMOB BYUMHEHHS 3T0UMHY.

3MNOYMHHI  HacnigkM  XxyniraHcTBa € TWM  pe3ynbTaTOM  aKTMBHMX  [ii
iHbopmauinHoro (NCUxiYHOro) Ta (PIBVMYHOrO XapakTepy HacunbCTBa, SKi
BM3Ha4alOTb OO'EKT LbOro 3MoYMHY — FPOMAaACbKUIA crokid. MMpwu xyniraHcTBi y
nepeBaxHii GiNbLIOCTi 3MOYMHHUIA HACNIOOK Mae KOMMIEKCHWUI (CKnagoBuiA)
XapakTtep, HecCrnokin, cTpax € pe3ynbTaTtoM 3anodisgHHa notepninoMy (iHWum
ocobam HeBM3HAYeHOro Kora), SK npaBuno, Ii3NYHOI LIKOAW Pi3HOro BuUAy
(3HULLIEHHS, MNOLUKOKEHHS, TUM4YacoBe 3aBOSIOAiHHSA, K 3acib 3amnsiKyBaHHs,
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NPUHKEHHSA YecTi i rigHocTi). CaMe BCi Lji NposiBM i € B KIHLUEBOMY PO3YMiHHi SIK
LIKIONMBI 3MiHWM B 0xOpoHtoBaHOMY cT. 296 KK 06'exTi — rpoMaacbKoMy CMOKOH0.

OcobnuBe 3HaveHHs npw kBanidikauii xyniraHcTBa Mae NPUYMHOBUI 3B'A30K
MiX AisMK ocobu, siKka BUMHWMA 3MOYUH | 3NOYNHHMMM HACcnigKaMu, BCTaHOBIEHHSA
AKoro € 060B’A3k0BMM ANS KBanidikawii 3a3Ha4eHoro 3noYmHy.

OTxe, XyniraHCTBO — UE amMopanbHU BYMHOK, SKUA XapakTepu3yeTbCH
aKTMBHUMW [igMy NyGniyHOro xapakTrepy, 3MIiCTOM SKUX € ABOEOVHWUA Crnocid —
«ocobnuea 3yxeBaniCTb» i «BUHATKOBMIW LMHI3M», NPUTaMaHHWA nuwe LboMy
3M0YMHY, Ta 3MOYMHHI Hacnigku KpumiHanbHO-MybniyHoro xapaktepy. Came Lj
KpuTepil € kepiBHUMM NpU BigMeXyBaHHs xyniraHcTea 3a cT. 296 KK Ykpainu Big
ApibHoro xyniraHctsa (ct. 173 KYnAI).

Cnucok BUKOPUCTaAHUX OXKepen:
1. KpumiHanbHui Kopekc YkpaiHu. URL:
http://zakon.rada.gov.ua/laws/show/2341-14
2. KopxaHcbkuii M./, O6'ext i npeamet anounHy. HOpuanuna akagemis MBC
Ykpainuw. . : Nipa NTA, 2005. 252 c.
3. Haepoubkuit B.O. OcHoBM KpuMiHaNbHO-NpaBoOBOI KBanigikauii : Haeu.
noci6Huk. K. : KOpiHkom IHTep, 2006. 704 c.

NPOBNEMU 3ABE3MNEYEHHA IHOOPMALINHOI BE3NEKU YKPAIHU

MacnaBcbka AHapiaHa AHpgpiiBHa, Peagywko Conomisa CtenaHiBHa
HauioHanbHul yHisepcumem «Jibgiecbka lNonimexHikax
YKkpaiHa

AkTyanbHOK npobnemor cborofeHHsa ana  YkpaiHu €  ¢opMyBaHHS
pockoHanoi cuctemu 6esnekn B iHbopmauiHin cdepi, a 3axucT iHbopmauii €
roNoBHUM 3aBAaHHAM aepxaBu. OcobnuBoro 3HadeHHs HabyBae npobrema
3axXuUCTy iHPOPMALINHOIO NPOCTOPY B YMOBAX POCINCLKO-YKPATHCHLKOrO KOHAIIKTY.
Apxe OoCKOHanui 3axucT iHOPMaUIMHUX OaHWX YUMHWTBL omip iHbopmMaLiiHM
BilHam Ta Kibep3no4mHHOCTI. [apaHTyBaHHs iH(OPMALNHOIO CyBepeHiTeTy
3abesneyye (PyHKLiIOHYBaHHSA YKpaiHW K CyBEPEHHOI Ta He3anexHoi gepxasu [1].

CoorogHi iHdopMauiniHa 6e3neka BWKOHYE OAHY 3 BaXNMBUX POMeEn y
3abesneyeHi BaxnMBUX iHTepeciB KpaiHW. Lle NOsICHIOETbCA  PO3BUTKOM
iHpopMaTmaaLii Ta 3Ha4YHUM BMSMBOM iHPOPMALNHOI Chepn Ha XKUTTA HaLLOro
CycninbCTBa.

IHdopmauinHa ©Ge3neka rpyHTYETbCA Ha LUMPOKOMY aHanisi 3arpos, sKi
BMHUKAIOTb B iHOpMaLinHin cdpepi, a TakoX Yy CTBOPEHHI YMOB A58 nepefyacHoro
3anobiraHHsA iXHbOMY BUHUKHEHHIO [3].

o6 ysBATM cuTyadito, HeOOXiOHO BWAINUTM HACTynHi dakTopu, Lo
BNNMBatOTb Ha iHopMaLinHy 6e3neky:

* BigcTtanictb YkpaiHM Bi4 PO3BMHEHMX KpaiH LUNAXOM  PO3BUTKY
iHdopmaTtu3auii rymaHiTapHoi cdepu, CUCTEMU OCBITM, OXOPOHU 3O0POB'A Ta
couianbHUX NOCAYT;

. nowvpeHHs iHdopmallii, Lo CTaHOBUTb AepxaBHy abo iHLYy TaEMHULIO;
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. pO3ronoleHHs nepepobneHoi Ta xubHoi iHdopmauii B rmobanbHomy
iHdbopMaUinHOMYy NpPOCTOpI, WO NepeLLKOfXae PO3BUTKY HaLiOHanNbHUX iHTEpecis
YKpainu;

. mMoBHa npobnema (nuwe 20% nepioanyYHMX BUAAHb 3apeecTpoBaHi sk
YKpaiHOMOBHi);

. NonynspHICTb iIHO3eMHOT Tene-, pagio-, ApYKOBaHOI NPOOYKLIiT;

LLlo6 BupiwnT BYLE 3a3HadveHi Npobnemu, ski € NPUCYTHIMKU Y iHdOPMaLinHIn
cdepi, BpaxoByoun npouecn YkpaiHn wono iHopMaLuinHOro npocTopy B CBITI
noTpiGHO, peanidyBaTu NOCNIAOBHY AepXXaBHY iHpOpMaLiiHy NOMITUKY, 3any4yeHHs
3HaYHUX KOLUTIB, @ TaKoX AesKi NeBHi 3MiHW Y coLlianbHi CBI4OMOCTI YKpaiHLiB.

IHdbopmauinHa Ge3neka CTaHOBUTb 3HAYHY YacTWHY HaLioHanbHOI Oe3neku,
TomMy Oyab-aki 3arpo3u iHdopmauiiHin 6e3neui aBTOMaTUYHO € 3arpo3amu
HauioHanbHOI 6e3nekun, TOMy L0 BOHW Y/MHATL BMNMB HE NULLE Ha AepXaBy, a i Ha
KOXHY ocobucTicTb [2].

[ns gocarHeHHA BMCOKOro piBHSA iHopMaLinHoi 6e3nekn HeobxigHo, nepL 3a
BCE, BUPILUMTLN TaKi 3aBAAHHA:

* PO3pOONATU Ti K BUMOTW, L0 peryntoloTe 6e3neky 3acobiB 3B'A3Ky Ta iHLIOrMO
€neKTPOHHOro obnagHaHHs;

* HajaBaTu AepXXaBHUM ycTaHOBaM KpunTorpadivHi maTtepianu Ta BignosigHy
OOKyMeHTaUjo;

* npoBoauTU Ge3nepepBHUI aHani3 CTaHy crpaB 3 METOK 3aKpUTTs KaHany
BWTOKY iH(popmaLii B Aep>KaBHUX CTPYKTypaXx;

* OOKMNagaTtu 3ycunb, Wo6 AOMOMOITU YKpaiHCbKii MPOMUCIIOBOCTI pO3BUBATU
cucTemu 3B'A3Ky, Ski 3abe3nevyroTb BUCOKUIA piBeHb Gesneku.

Omke, 3a [aHUMU  [OOCHIOXEHHSMW MOXHA 3pOOMTM  BUCHOBOK, LIO
3abe3neyveHHs iHopMaLinHOI Ge3nekn € akTyanbHUM MNUTaHHAM CbOroAHI i
notpebye nornubneHoro BuB4YeHHS. |HdopmauiiHuiA npocTip YkpaiHn notepnae
BifL 30BHILHIX HeraTMBHMX NpPoNaraHAUCTCbLKNX iHOPMAaLiIMHO-NCUXOMOMYHMX
BMMMBIB Ta 3arpo3 Yepes3 HefoCTaTHIN 3axucT. ToOMy NpiopUTETHUMU 3aBOAHHAM
OpraHiB AepXaBHOI Bragn Ta HeAepXaBHWUX IHCTUTYTIB € 3axuCT iHpopmauinHoro
CyBEpEHITETY, CTBOPEHHS MOTYXHOI Ta edeKTMBHOI cuctemun iHdOopMaLinHOI
6esnekn YkpaiHn, pospobneHHa AieBux cTpaTerii i TakTMK ONnd npoTuain
3arposam.
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