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IUBLIBHE ITPABO I TPOLEC, CIMEWHE, TOCHHOJAPCBHKE ITIPABO I HPOI_[EC.\
TPYAOBE ITPABO. MIZ’KHAPOJHE IIPUBATHE ITPABO

YK 347.195.1
3o03ynak Onvea I2opiena,
KaHOuoam 1opuoudHux HayK, OOyeHm,
doyenm Kageopu yusiibHo20 NPasa
Ipuxapnamcoko2o HayioHAILHO20 YHIGEpCUmMem)y
imeni Bacuna Cmeghanuka

HENIIINPUEMHUIIBKA IOPUJIMYHA OCOBA: TEOPETUKO-TIPABOBUI
AHAJII3 IOHATTA TA O3HAK

Cmamms npucesiyeHa meopemuKko-npagogomMy aHauizy NUMaub, NO8 A3aHUX i3
npoOIEMAMUKOI0  PO3POOKU NPABO80i MOOeNi «HeniONPUEMHUYbKA OPUOUYHA 0cobay. YV
HAYKOGIll Npayi auanizylomvcs KOHYenyii NnpoeioHux eueHux Yxpainu wooo Gopmysanus
YUBLILHO-NPABOBOI MEPMIHON02IT 6 YIIoMYy ma, 30Kpema, mi€i, wo Mae 3acmocy8aHHs 00
HENIONPUEMHUYLKUX IOPUOUUHUX OCIO.

Pobumvecsa  eucnosox wooo Ooyinbhocmi 3acmocy8amHs KOMNIEKcy Kpumepiie npu
Gopmyniosanni KOHCMPYKYii HENIONPUEMHUYBKOI 10puouyHoi ocodu. Y cmammi npeocmaenene
BU3HAYEHHS HENIONPUEMHUYBKOT IOPUOUYHOI 0COOU Y 8Y3bKOMY MA WUPOKOMY 3HAYEHHSIX.

Knwuogi cnosa: wpuouuna ocoba, nenionpuemMHuybka w0OpUOUYHa o0coba, O03HAKU
HenionpUEMHUYLKOI 1OpUOUUHOI 0coOU.

Ilocmanoeka npoéaemu. HunimHii CTaH pO3BUTKY AIIOYOTO 3aKOHOJABCTBA YKpaiHU
Jla€ 3MOTY CTBEpJKYBaTH IIPO BIJCYTHICTh y HBbOMY 3aMKHEHOI YHI()IKOBAaHOI CHUCTEMHU
HENANPUEMHUIIBKUX IOPUINYHUX 0C10, 1110 00YMOBIIEHO pAIOM (aKTOpIB: BIACYTHICTIO Ha PiBHI
LIK VkpaiHu Hasle)XHOT perjaMeHTallil CTaHOBMIIA HEMIJNPUEMHULIBKUX CTPYKTYp 31 CTaTyCOM
IOPUAMYHOI 0cOo0H, 3aKpimiieHHs napainenbHo B pamkax ['K YkpaiHu HekoMepiiiHOro cexropy
rOCHOJapIOBAaHHS, @ TAKOXK KOJMI31MHICTIO clielialbHuX HOPMAaTHUBHUX aKTiB, 1110 BPETyJIbOBYIOTh
BITHOCUHHU I1I0JI0 TMOPSIKY CTBOPEHHS Ta AISUIBHOCTI OKPEMMX IOPUIMYHUX OCI0, 1110 MaroTh
HeMiAMPUEMHHUIIBKHUNA CTaTyC.

3 oruiAay Ha 3a3HaydeHe, 30epirae akTyalbHICTh MOTpeda y 3/11IHCHEHH] HAYKOBUX TOLIYKIB
3a HaNmpsIMOM YAOCKOHAJICHHS PeryJIIOBaHHS HEMIANPUEMHUIIBKUX IOpUIUUHUX 0ci0. Peanizaris
3a3HAQUYE€HOT0 MOYKJIMBA BUKJIIOYHO 32 PaXyHOK KOHIENTYaJbHOTO MEperisiiy Iio4oi cucTeMHu
HEMiAMPUEMHHUIIBKUX IOPUIMYHUX 0C10 Ta (GOpMYBaHHS TOKTPUHAIBHOTO MiAXOY 0 HOHATTS Ta
KBaJTI(DIKYIOUMX O3HAK OCTaHHIX.

ApPryMeHTYIOUH AaKTYaJIbHICTh Ili€i HAyKOBOi pO3pOOKH, BapTO TaKOX BKa3aTH, LIO
OCTaHHIMH POKAaMH 3aXHUIICHO PAJl IHUCEPTAIliid, B SKUX PO3KPHBAIOTHCS OCOOIHMBOCTI TI€T 4un
IHIIOI CTPYKTYpH 31 CTaTyCOM HEMIAMPUEMHHUIIBKOT FOPUIUYHOT 0COOM — MONITUYHOI MapTii,
OyarofiiiHOi, peNiriiHol, caMOperyiiBHOI Ta 0araThbOX IHIIMX OpraHi3alii, y SKUX aBTOpPHU
HaMararoThCs BMBECTH KBali(piKyloui O3HAKM KOXKHOTO 13 JOCTIIXKYBaHUX CyO’€KTiB, IinOIIe
PO3KPUTH X CYTHICTh, POTE y OLIBIIOCTI BUIMAIKIB TaKi HAYKOB1 JOCTIIKEHHS BEIYThCS 103a
MEXaMH OKpECJCHHS TMPaBOBOi MOAENi caMoi HEHiANPHEMHHUIBKOI IOPUAUYHOI 0coOU SIK
MOHSTTSL POJIOBOTO 1O BIIHOIICHHIO JI0 TIEpeliueHuX BUIle cy0’ekTiB. KOpuauuHa KOHCTPYKITis
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MIOHATTS «HETIINPUEMHHIIbKA IOPUINYHA 0c00a» K KOMIUIEKCHOTO TepMiHY Ha ChOTOJHI, Ha
’aJlb, HE € 3aBEPILEHOIO.

Ananiz ocmanHix 0ocniocens i nyonikayin. HenianpueMHUIBKI IOpUAMYHI 0coOH Oynu
MPeAMETOM JOCIIDKEeHb OarathoxX (axiBIiB y cdepi MUBUIBHOTO Ta TOCHOJAPCHKOTO IpaBa,
3okpema: C. C. AnekceeBa, O. A. bensuesuy, B. 1. bopucosoi, C. M. bparycsa, O. M. Binnuk,
B.Il. I'pubanosa, I. Il. I'pemnukoBa, A. C. Jlorepra, H. B. Kosnopoi, B. B. Kouuna,
B. M. KpaBuyka, H. C. Ky3uenosoi, A. . Kyp6aroBa, JI. C. Jlemenka, B. B. Jlyms,
P. A. Maiinanuka, B. K. MamyrtoBa, O. O. IlepBomaiicekoro, O. A. Ilymkina, O. O. CepoBoi,
L. B. Cnacubo-®areeBoi, €. O. Cyxanona, 0. K. Toncroro, b. b. Uepenaxina, 5. M. [lleBuenko,
B. C. lllep6unmn, B. ®@. fxosneBa ta inmmx. BogHoyac mocTiiiHi AMHAMIYHI TPOLIECH, 110 MAIOTh
Miciie B YKpaiHi, T0siBa HOBUX BHJIIB Ta OpraHi3amiiHO-MpaBOBUX (OPM HEIiIMPUEMHHUIIBKUX
opraHizamiii 3i cTaTyCOM IOPUAWYHOI 0COOM, BUMAraloTh KOMIUIEKCHOTO MEpPEeriisiay CydacHOl
JOKTPUHM, YMHHOTO 3aKOHOJABCTBAa YKpaiHM 1 NPaKTUKA HOro 3acTOCYBaHHS 3 METOIO
MPUBEJCHHS MEXaHI3My IPaBOBOI perjaMeHTanii HemiJIpUEMHULIBKAX FOPUANYHUX OCi0
BIJIMOBIAHICTD IO CY4aCHUX CYCHUIbHUX 3aIUTIB.

Ilocmanoseka 3aedanna. Metoro 1€l cTatTi € po3poOKa KOMIUIEKCHOTO TOHSTTS
(TepMmiHa) «HEMANMPUEMHUIIBKA IOpUAWYHA oOco0a», ske Oyino O o0 eAHyHOUYHM IS YCiX
KJIAaCHYHHUX PI3HOBUAIB HEMIANPHEMHUIIBKUX OpraHizaiiid, mo Iif0Th 31 CTaTyCOM HOPUAWYHOL
ocoou.

Buxnao ocnoenozo mamepiany oocnioxncenus. TepMiHONOTIS UBUIBHOTO MpaBa — II¢
ocobnmMBa cucTeMa, SKa CIYKUTh JUIs Tepenadi mpaBoBoi iHQoOpMarlii, pO3KpUTTS 3MICTY
[UBUTLHO-TIPABOBUX HOPM, C(HOPMYJIIBOBAaHUX 3a JOIOMOrOK TepMiHiB. Y (dopMmyBaHHI
LIUBUTICTHYHUX TEPMIHIB KJIIOUOBY pOJIb BiAirpae BHYTpilIHS (opma TepMmiHa, sika, (HIKCyrouu
ICTOTH1 O3HAKH TMOHSATTS, MOCTaYa€e HEOOX1IHY TepMiHONOTIYHY 1H(pOopMartito [5, c. 45]. [IpaBoBa
iHdopMmallisi, y CBOIO 4epry, KOJIYEThCS 32 IOMOMOTOI0 KOHKpeTHHX TepMiHoenemeHTiB [10]. Sk
ciymHo Bkazye €. O. MiuypiH, BUBO/ASIUM T€ YM 1HIIE [TpaBOBE BU3HAYEHHS, Ne(iHILIT y MpaBi
Ta IUBUIICTHI, 30KpeMa, TOBUHHI OyTH JOCUTH JJAKOHIYHUMHM, ajleé IpU I[bOMY BiJ0OpaXkaTu
CYTHICTh JOCIIP)KYBAHOTO SIBUII[A, BMIIIYBaTH HOT0 O3HAKW, BUCBITIIOBATU 1CTOTHI pucu. [Ipu
LIOMY CJIi/1 BIIIITOBXYBaTHUCh BiJl TIOHATH BXXE CHOPMYIbOBAHUX PaHIIIe JOKTPUHOIO, ICHYIOUHX
y 3aKOHOJABCTBI, KPUTUYHO iX IpoaHali3yBaBIIM Ta B3SBIIM BIJ HUX OKpemi (Ti, IIO HE
CIPOCTOBaHi) enemenTH [7, €. 18].

OueBuHO, 110 TIpU pehOpPMYBaHHI CUCTEMHU IUBLIHHOTO 3aKOHOJABCTBA JIJII TOYHOCTI Ta
MOBHOTH TPABOBOTO PETYIIOBAHHSA, 1 1€ BiJ3HAYae€Thcs OaraThbMma AOCTIAHMKAMH, MOTPIOHO
BUKOPUCTOBYBAaTH cCIieliajbHy (OpMasi3oBaHy MOBY, fKa HE MOXe€ 1 HE IOBUHHA OYyTH
3pO3yMLIIOI0 JOsM 0€3 CHeliabHOI FOPUIUYHOI MATOTOBKU. Taka HEO0OX1IHICTh MOSCHIOETHCS
crenu(piko0 3MICTYy NPAaBOBUX MPUIIKCIB, SKI HE MOXYTb OyTH BHUpPaK€HI 3 HEOOXITHOIO
TOYHICTIO 1 MOBHOTOIO PO3MOBHOIO a00 JITEpaTypHOIO MOBOIO. Xoya M BKa3yeThCs, IO
HE3PO3YMUTICTh HOPMATHBHO-TIPABOBOTO aKTa € 3HAYHOI TPOOJIEMOI0 ISl MEXaHi3My
MIPAaBOBOTO PETYNIOBaHHSA, ajeé TPYIHOII, MOB’sA3aHI 3 JIOCTYIHICTIO MOBH 3aKOHY, €
He3onaHHuMU. be3 crienianbHOI TEpMIHOJIOTI, sIKa MOBHICTIO 3aMiHsI€ 3BUYAHY JIITEpaTypHY
MOBY, HEMOXJIUBO TO€AHYBATHU CTUCIHICTH 1 SICHICTh HOPMATHBHO-TIPABOBUX AKTIB 3 iX TOYHICTIO
Ta MOBHOTOIO [6, ¢. 149].

Hocmigauns Kmouko M. 1. Bim3Hadae, mo I TOro, H[00 CHUCTEMa 3aKOHOJABYHX
TEPMIHIB JIMCHO CiIyXWIa MIJBUIICHHIO pIBHS SKOCTI BITYM3HSIHOIO 3aKOHOJABCTBA,
HOPMOITPOEKTYBAJbHUKN MOBHHHI KEpyBaTHCS BUMOTIAaMHM, sIKI BHCYBAIOThCS HAYKOIO JI0
IOpUANYHUX TepMiHiB. [IpaBoBa TepMmiHOJIOrIS MOBMHHA OYTHM CTaOUIbHOIO, HE JOIMYCKaTH
0araTo3Ha4HOr0 YUTAHHS U PO3yMIHHS; TEPMiHU MalOTh OyTH yCTAIEHUMH, iX 3MICT HE TOBHHEH
3MIHIOBATUCS 3 TMIPUHHATTSAM KOKHOTO HOBOTO 3aKoHy. OmHaK BUMoOTa CTaOLTBHOCTI 30BCIM HE
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O3Haya€ BIACYTHOCTI 3MiH Yy TepMiHOcHCTeMi. PO3BUTOK CYCHIIBHUX BiJJHOCHMH BUKJIHMKA€E
HEOOXI1JJHICTh BXKMBAHHSA HOBUX CIIiB. AJie 32 YMOB HECTaOUIbHOCTI YMHHOI'O 3aKOHOJIABCTBA Lis
BUMOTa Ma€ BEJIMKE 3HAYEHHs Ha CTafil peaiizalii HOpMAaTHBHO-NIPaBOBUX akTiB [6, c. 150].
OCHOBHUMM BHMMOraMH, IO CTaBJIATbCA 10 TEepMiHIB, y3araibHioe [. A. SIHuyk, € Taki fK:
CHCTEMHICTb; HasBHICTb AeQiHIlii; OAHO3HAYHICTh Y MEXaX MEeBHOI TEPMIHOJIOTI; CTUIICTUYHA
HEUTPaIBHICTh; TOYHICTh CEMAaHTHUKH;, BUCOKA 1HPOPMATUBHICTh; TPABUJIBHICTH 3 MO3MIlIT MOBHOT
Hopmu [11, c. 33].

3 ypaxyBaHHSM OKpPECIEHUX BUMOT 10 (GOpPMYBaHHs IOPUANYHUX TEPMiHIB, 3BEPHEMOCH
70 TEOPETUKO-TIPABOBOTO aHANi3y TMOHATTS HEMIJNPUEMHUIBKOT IOPUAMYHOI oco0u Ta
BUOKpeMJIeHHsT 11 kBamiikyrounx o3Hak. Ilpm 1npomMy ciig HarojJocuTH, IO IS
HEIIIMPUEMHUIIBKOT IOPUIMYHOT 0COOM XapaKTEPHUM € BIJICYTHICTh BiJIIPAIlbOBAHUX KPUTEPIiB
OKpecJIeHHSI iX CyTHOCTi. TpamuIiiiHO y mnpaBHHYil JiTepaTypi BKa3yeTbCcsi Ha Te, IO
HEMANPUEMHUIIBKI IOPUANYHI OCOOM Mil0Th 0€3 METH OJep>KaHHS MPUOYTKY, Ha BIIMIHY BiA
HiANPUEMHUIBKUX, SIKI TaKy METy mepechiayioTs. [IpoTte, odeBHIHO, 1m0 Takuil KpUTepiil €
JIOBOJII YMOBHHM, DPO3MUTHM Ta 3 BHUKOPUCTAHHSM BHKIIOYHO HOrO HE BJACTbCsA SKICHO
OKPECIIUTH CYTh JJOCIIKYBAaHOTO TIOHSTTSI.

Hueimictu — d¢axiBimi y cdepi I1HCTUTYTY MOPUIUYHUX OCI0, CTHUKAIOUUCH 13
npoOIeMaTHKOI0 KBai(iKamii pi3sHUX THITIB IOPUIMYHUX OCI0, y)Ke HAroJomyBajal Ha TOMY, IO
ONUPATUCh HA OJIMH IPAaBOBUM KpUTEpiil Ipy BUBEAECHHI NOHATH HE BapTo. Tak, Ul NpUKIay, y
MOLIYKY TMPaBOBOI MOJEINi HiANPHEMHUIBKOI FOpUANYHOI ocobu, A. B. 3emicko aOCcoIOTHO
OoOrpyHTOBAHO BKa3ye Ha Te, IO i1 (MOJeNb) JOBOJII CKJIaJHO BUBECTH TUILKH uepe3 HasBHICTh
onHi€l KBaTi(hiKyr040l 03HAKK — METH OJIepKaHHS MPUOYTKY, 3ayBaXKyIOUH Ha MOTPEOi MOIIyKY
IHIMX KBaliQikyrounx KputepiiB [2, c. 123]. BukopucrtanHs y 3aKOHOJABCTBI €IUHOTO
KPUTEPII0 — KOMEPLIHHOCTI AISUIBHOCTI IOPUIUYHUX OC10, MIPOJOBKYE HAYKOBEIlb, HE BUPILIUTh
HEOJJHO3HAYHOI cHUTYyalii 3 mpobiemamMu KBasti(ikalii OKpeMUX OpraHizaliiHO-IpaBoOBUX (GOpM
IOPUAMYHUX OcCi0 y IUulaHl cneuu@ikud iX ONOJATKYyBaHHS $K HEMIANPUEMHHUIBKUX. AJke
30epiraTUMEThCs CUTYallisl, 3a SIKOi I0OpUINYHY 0cO0y HE MOXKHa OyJe ieHTU(]IKYBaTH K TaKy,
10 Ma€ 3BUIBHATHCS BiJl ONOJATKYBaHHSA B pe3yibTaTl TOro, IO BOHa OyJae MaTu Ha MeTl
OTPUMaHHS MNpHOYTKY Ui pPO3MOALTY MOro MK YYacHUKaMM 1 B IbOMY CEHCI He
BIJIPI3HATUMETHCSA BiJI KIIACUYHUX TANPUEMHHUIIBKUX CTPYKTYp [1, c. 23].

Ha nouimbHOCTI 3acTOCyBaHHS KOMIUIEKCY KpHUTEpiiB IpU OKPECIEHHI MOHSATTS
«opuandHa ocoba myOmiuyHoro mpaBay» Harosomye i O. O. IlepBomaiicekuii. Haykoern
BBa)Xka€, 110 JIOLUIJIBHO BECTH MOBY PO 3aCTOCYBAaHHS KUIbKOX KpUTEpIiB IJIi BUOKPEMIIEHHS
IOPUAMYHUX 0C10 MyOIiyHOro Ta npuBaTHoOro npasa. Cepea HUX Takl KpUTepli sIK HasgBHICTH a0o
BIJICYTHICTh y IOPHJIMYHOI OCOOM BIaJHUX MOBHOBA)XEHb, BUKOHAHHS SIKMX Ma€ 3[iHCHIOBATH
Jep’kaBa 4d TepUTOpialibHa Tpomaja, MyONIYHMIM YK TNPUBATHUN 1HTEpec, oOpraHizaiiiiHa,
MaifHOBa UM 1HIIA MiJIOPSIAKOBAHICTh IOPUANYHOT OCOOH JIeprKaBi Un TEPUTOPiaIbHIN rpomai, 1,
0e3yMOBHO, TMOPSIJIOK CTBOPEHHSI Ta MPUITUHEHHSI TaKO1 IOPUANIHOI ocodu [8, c. 91].

AmnanoriyHy nosuuito ob6iiimae B. M. 3y6ap, mponoHyiouu 3aCTOCOBYBATH TaK 3BaHUN
«IUTIOpaTiCTUYHUIY KpuTepiil. CyTHICTD IUTIOPAJICTUYHOTO KPUTEPIiI0, BBAXKA€E aBTOP, MOJISATaE B
TOMY, IIO HE ICHY€ €JIMHOTO KPHUTEPilo IS MOALTY IOPUIMYHUX OCi0 Ha IOPUAMYHHX OCi0
nyOIiYHOro Ta mpuBaTHOTO npasa. Crenudika IOPUANIHUX 0ci0 MyOIiYHOTO MpaBa MOJSATrae y
TOMY, 110 IM IpUTaMaHHa IiJla HU3Ka 0COOIMBOCTEMH, 1110 BUAUIAIOTHCS 3a PI3HUMU KPUTEPIsIMU
[4, c.274].

Taka >x nmpoGyiema Ta HEOOXITHICTh 3aCTOCYBAaHHS IUTIOPATICTUYHOTO KPUTEPIIO JEKUTD 1
B YaCTHHI MOITYKY KOHCTUTYTUBHHUX O3HAK HEIIIMPUEMHUIIBKOI IOPUINIHOI 0COOU y 3B’SI3KY 13
HEMOXKJIUBICTIO TUTBKU Yepe3 KPUTEPil BIICYTHOCTI METH OJIepKaHHS NPUOYTKY OKPECIHUTH CYTh
HEIIIMPUEMHUIIBKOT FOPUIUYHOT 0OCOOH.
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OxpecneHuid JOCHITHULIBKANA TiAXiJ TOBHOI MIpOI0 CHPUHAMAETHCS LMBUIICTaMH,
cheporo HAyKOBOTO IHTEpPECY SIKUX BUCTYIAIOTh CaMe HEMIMPUEMHUIIBK] I0pUANYHI ocoou. Tak,
B. @. [lixny6Ha, BHUIUIAIOYM  CHCTEMHOYTBOPIOIOUMH  KpuTepid  mpu  igeHTuikamii
HEMIANPUEMHHUIBKUX IOPUANYHUX 0C10, HABOAMTH PsJ J0JATKOBUX KPUTEpIiB 30KpeMa : Io-
nepiie, Ha BIIMIHY BiJl MIANMPUEMHUIBKUX, HEMIAMPUEMHHUIBKI TOBAPUCTBA HE € MPOodeCiitHUMU
y4yaCHMKaMH MailHOBMX BIJTHOCHH; IO-APYyTe, TOJIOBHOIO METOI0 AISNIBHOCTI HEIANPUEMHHULIBKOT
IOPUINYHOT OCOOM HE MOXE CIYryBaTH OTpUMaHHS MpHOYTKY; IO-TPETE, 3a 3arajbHUM
IIPAaBUJIOM 3aCHOBHHMKH HEMIANPUEMHHIIBKOIO TOBAapUCTBA HE BIIPABl1 PO3NOALIATH MK COOO0IO
npuOyTOK OTPUMAHUM BiJ MiSUIBHOCTI; IO-Y€TBEpPTE, HEMiANPUEMHULBKI FOPUIUYHI 0coOu
MOXYTh CTBOPIOBaTHCS B OpraHi3aumiiHoO-mpaBoBuX (opmax mnependadennx He Timpku LK
VYkpaiau, ane ¥ iHmmmu 3akoHamu [9, €. 100-106]. [Toromkyro4ucek B IIJIOMY 13 HaBEJACHUMHU
JOCITITHUIICIO KPUTEPISIMHU, BAPTO HATOJIOCUTH, IO BIIKPUTUHN MEPETIK OpraHizaliifHO-IPaBOBUX
¢GbopM HEMIINPUEMHULBKUX HOPUAMYHUX OCI0 HaMU HE CHPUMMAETbCA 1 HPO L€ MU yXkKe
HaroJIONIyBalll y HAYKOBUX JoCHikeHHsX [3, ¢. 79]. BomgHowac, aBTopka mutye Hopmy [IK
YkpaiHu 1OA0 MOXIUBOCTI (PYHKIIOHYBaHHS ¥ IHIIMX OpraHi3amiifHO-paBoBUX (OpM
IOPUIMYHUX 0Ci0, MPOTE PO3BUBAIOYM JaHy O3HAKy W caMma NMPUXOAUTH O BUCHOBKY IIOAO
3aMKHYTOTO MEPeNiKy OpraHizauiifHo-npaBoBUX (GOPM HEMiAMTPUEMHHUILIBKUX IOpUANYHUX 0ci0 [9,
c. 106].

3 ypaxyBaHHSIM HaBEJACHUX O3HAK HEMINPUEMHHMIBKOI IOPUIMYHOI 0coOM Ta
3arajibHOLMBLUTICTUYHAX OCOOJIMBOCTEH IOPUIMYHUX OCIO B LIJIOMY, OKPECTMMO BIACHUN ITiIXi[T
JI0 TOCTIIKYyBaHOT MPOOIEMH.

[Tpy KOHCTPYKIII NOHATTS (TepMiHA) «HEMIJIPUEMHUIIBKA IOPUANYHA 0C00a» BAYKIHBO
BKa3aTH, 110 BOHO BKJIOYAE B ceOe K IOPUAMYHHMX 0Ci0 MyOJiYHOro, Tak 1 MPUBATHOIO IpaBa
(xoua, 0€3yMOBHO, OUIBLIICTh HEMIAIPUEMHULBKUX IOPUINYHUX OCIO JIIOTh caMe K FOpUINYHI
ocoOu TmpuBaTHOroO mpaBa). BojxHouac, HEMIANPUEMHULBKI IOPUIUYHI OCOOM MOXKYTh
CTBOPIOBATHCh 1 B PO3MOPATIOMY TMOPSAAKY, MiFOYM TPHU [BOMY BHKIIOYHO SK Taki, IIO
noOy/J0BaH1 Ha YHITapHUX 3acajax (YCTaHOBH, 3aKJIaaH, GOHIH TOLIO).

OpmHier0o 13 OCHOBHUX O3HaK, IO JIGKUTb B OCHOBI BHJJIEHHA KaTeropii
«HEemANPUEMHUIIPKA IOpUIMYHA 0c00a» BHCTYyINae KpHUTEpi OcoOJMBOI MeTH MAisUIBHOCTI
HENIANPUEMHUIBKUX CTPYKTYp Y COILUaNbHIM, MOJITUYHIM, KyJIbTypHIH Ta 1HIIINA cdepax
cycnuibHoro Oyrrs. Came KpuTepii 0coOJMBOI METH BapTO 3aKjaJaTH B OCHOBY CYTHOCTI
JOCTIKYBaHUX YYaCHUKIB BIIHOCUH MPUBATHONPABOBOI cpepu.

Taki ropuan4yHi OCOOM TaKOX MOXYTh 3AIMCHIOBAaTH MiSUTbHICTH, IO MPHUHOCUTH
NpUOYTOK, MPOTE HE PO3MOJUISIOTE HOTO MK yJaCHUKaMH (YJ€HaMH), 10 TaKOX € OJIHIEIO 13
KOHCTUTYTUBHUX O3HAK HEMiANPUEMHUIIBKOI IOpUANYHOI 0coOH. Lle HacTymmHa 0cOOMUBICTD, SIKY
CJIiJ1 3aCTOCOBYBATH IPU BUBEICHHI JIOCI1)KYBaHOTO TEpMiHa.

[Ile onHi€IO Ba)KIJIMBOIO LUBIIBHO-TIPABOBOIO 03HAKOI HEMIANPHEMHUIIBKUX FOPUIMYHUX
0ci0 BUCTYIIa€ TaKOX iX yCTpiil — BOHU MOXYTh OyTH 1MOOYAOBaHI K HA OCHOBI KOPIIOPATUBHOTO
(HampuKJIad, HeMiANPHUEMHUIIbKI TOBAPUCTBA), TaK 1 YHITAPHOTO YCTPOIO (HAIPUKJIIAJl, yCTAaHOBH,
3akiaan). [Ipu mboMy, Ti 13 HEMANMPUEMHUIIBKUX IOPUIAYHUX OC10, K1 TOOYIOBaHI Ha 3acajiax
YJICHCTBA, XapaKTEPU3YIOTbCS TUM, L0 WICHCTBO (Y4acTh) HE MOPOJKYE MAaWHOBOTO 3B’S3KY
MDK OPUINYHOI0 0CO0O0I0 Ta i1 yUaCHHKOM, a 1€, Y CBOIO Yepry, 3yMOBJIOE T€, 10 YYaCHUKHU
Takoi IOPUAMYHOI OCOOM HE HeCyTh CyOCHIiapHOI BiAMOBIAATBHOCTI 3a 3000B’SI3aHHAMU
OCTaHHBOI. BUKIIFOUEHHS i3 I[HOTO MPaBHJIA CTAHOBJISITH CIOXHBYI TOBAPHCTBA, JI€ MK YJICHOM
CMOXMBYOTO TOBAPHCTBA Ta CAMUM TOBAapUCTBOM BHHMKAa€ MailHOBMI 3B'si30K. BogHouac, Habip
IHIUX  KBaTIQIKYyIOUMX KPUTEPIiB HE BHUBOAWTH CIIOKWUBYE TOBAPHUCTBO 3a PAMKH
HEMIANPUEMHHUIIBKUX IOPUAMYHHX OCi0.
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[{uBiTicTHYHA CYTHICTh HEMIANMPUEMHHUIBKUX IOPHUIANYHUX OCI0 KPUCTANI3YETHCS TAKOXK
yepe3 CreliagbHy MPaBO3JaTHICTh, SKa IOJIATAE€ y MOXJIMBOCTI MaTH Ti IUBUIBHI MpaBa Ta
000B’SI3KM, sIKI BHUIUIMBAIOTH 13 crenupiyHoi METH I1X JiSUTBHOCTI. Y I[bOMY acCleKTi CIif
HaroJIOCUTH, 110 MOKJIUBICTh 31MCHEHHS JiSJILHOCTI, 110 TOB’s3aHa 13 OfIep)KaHHIM MPUOYTKY
3a JOJEp’KaHHSIM BIANOBIIHUX YMOB HE IEPETBOPIOBATHME iX CIIELialbHY MPABO3JATHICTH Y
3arajbHy, OCKUIBKH OJIEpXKaHUW B PE3YNbTATI TaKOl AISUTBHOCTI MPUOYTOK HE PO3MOILISIETHCS
MK yYaCHHKaMH, a CIPSIMOBYETHCS Ha JIOCSITHEHHS 1€] METH.

3 omIsAy Ha NepesiK HaBeJACHUX O3HAK, IMOHATTS HEeMIJIPUEMHULIBKOT FOPUIUYHOI 0cO0U
MOe OyTH SIK IIUPOKUM, TaK 1 By3bKHM.

VY mupoKkoMy pO3yMiHHI TEPMiH «HEMIIPUEMHHIIBKA IOPUINYHA 0C00a» — 1€ IOPUANYHA
ocoba myOJIYHOrO YW MPUBATHOTO IIpaBa, KOPIOPATMBHOTO YU YHITAPHOIO THIy, IO
CTBOPIOETHCSA 3 CIENU(IYHOI0 METOI0 Y COIiaNIbHIN, MOMITHYHIN, KyIbTYPHIN Ta iHIIMX chepax
CyCHiTbHOTrO OyTTA, HaJAlIEHA CHEIaJIbHOK MPaBO3JATHICTIO, Ma€ MpaBO Ha 3AIHCHEHHS
JISUTBHOCTI 3 METOI0 OJIEpXKaHHA NPUOYTKY, MPOTE HE PO3MOJUILE HWOT0 MK yYaCHHKAMHU
(wieHamMM) TaKoi FOPUIMYHOI 0cOOM Ta B MEXax fAKOi HE BHHHMKAE€ MalHOBOIO 3B’SI3KYy MIX
y4aCHUKAMHU TaKOl IOPUINYHOI OCOOM Ta CaMOI0 FOPUIUYHOIO0 0CO0O0I0.

HIupoke 3HaueHHS TepMiHA HEMIJNPUEMHHUIBKA IOPUJIMYHA 0c00a BKa3yBaTUME HE
TUTBKM Ha crneuudiuHy pucy HEMiANPUEMHUIBKUAX IOPUAMYHUX OCi0 — O0COOIMBY MeTy
TiSUTBHOCTI Ta HEPO3MOJUT MPUOYTKY MiX YIEHAMHU TaKol IOPUAMYHOI 0coOM, a i BKasye Ha
BIJIMIOBITHY NMPUHAJICKHICTh TAKUX IOPHUIWYHUX OCIO 3a MOPSAIKOM CTBOPEHHS /0 FOPUANYHHX
oci0 myOJiYHOro 4 MPUBATHOTO IpaBa, a 3a CIEUU(]IKOI YCTPOI 0 KOPHOPATUBHUX YU
YHITapHUX IOPUANYHHX OCi0.

VY By3bKOMY PO3yMiHHI HEMIANPUEMHHUIIbKA IOPUIMYHA 0C00a — 11€ IOpUANYHA 0c00a, 110
CTBOPIOETHCA 13 CNEUU(PIUHOI METOI Yy pI3HHX cepax CyCHUIBHOTO KUTTS, Ma€ MpaBo Ha
3MIHCHEHHS MISUIBHOCTI 3 METOI0 OJiepXaHHS MNpHOYTKY, NMpoTe He PO3MOAUIAE HOro Mix
y4yacHUKaMH (YJeHaMM) Takol FOpPUJIMYHOI 0COOM Ta B MeEXaxX sKOi HEe BHHUKA€E MailHOBOTO
3B 43Ky MK YUaCHMKaMHM Takoi IOpUANYHOT OCOOH Ta CaMOI0 FOPUAMYHOIO 0C00010.

By3bke po3yMiHHS CYTHOCTI HENIANPUEMHUIIBKOT FOPUANYHOT OCOOM TO3BOJISE OApPa3y K
IPOBECTHU CHIiBBIJHOUICHHS Ta NOOAYUTH PI3HUIIIO MK MiIIPUEMHHUIIBKOIO FOPUINYHOI 0CO0010
AK TaKolo, 110 JI€ 3 METOI0 OJIep>KaHHS MPUOYTKY Ta HOro pO3MOAUIOM MIX yJyaCHUKaMHU Ta B
MeXax SKOi BUHMKAae MailHOBUH 3B'SI30K MK TaKOIO IOPHIMYHOI 0CO00I0 Ta ii yuacHHUKaMH Ta
HEeNANPUEMHUIIBKOIO, KOTpAa TAKUMHU pucaMu He BoJojie. [IpoBeieHHs BIANOBITHUX Napasenei
3a HaBeJIEHUMM KpHUTepissMM Oyle MaTu MpHUKIaJHE 3HAYEHHS, KOJIM ICHYe NpaKTUYHA
HEOOX1/IHICTh BIIMEXKYBAaTH MIANPUEMHHUIIBKI FOPUANYHI 0COOU BiJl HEMIANPUEMHUIIBKUX.

Jlisi KOMIUIEKCHOTO PO3YMIHHS CYTHOCTI HEHiANPHEMHUIBKOI IOPHIMYHOI 0COOM SIK
pOJIOBOi Kareropii OYEBHIHO OUIBII MNPUNHHATHUM € IIUPOKE PO3YMIHHS JIOCIHIKYBaHOTO
tepmiHa. Came y Takuii croci0, yepe3 meperiik O3HaK HeMiANPUEMHUIBKUX IOPUANYHUX OCi0 €
MOJKJIUBICTh OKPECITUTH CYTHICTh MOHSATTS K KOMILJIEKCHOI KaTeropii, TUM Ouiblile, o 0y/b-sKe
CHPOILIEHHS TEpMiHA TPHU3BOIUTH JO BUKPHUBICHHS HOro 3MICTOBOTO HAaBaHTAXKEHHS, BiH
PO3MOPOIIYETHCS Ta MOYMHAE BKIIIOYATH y ce0e Ti opraHizauiiHO-TpaBoBl (pOpMH FOPUIANYHUX
0ci0, U1 AKUX HE XapaKTepHHUM CTaTyC HEeNANPHUEMHUIIBKUX.

OxpeclieHl BUIE PUCH HEMIANPUEMHUIIBKUX IOPUAMYHUX OCIO aOCOIIOTHOIO MipOro
HiAXOATH MiJl yCi HEMANPHUEMHUIIBKI CTPYKTYPH 31 CTaTYCOM IOPHIMYHOT 0COOH Ta MOBUHHI, Ha
Hally JyMKYy, 3HAWTH CBOE BHUPAXCHHS Y CIEIIAIbHUX 3aKOHOMABUYMX aKTax, SKAMHU
BPETYJIOBYETHCS MIPABOBE CTAHOBUINE THX UM 1HIIUX HEMIANPUEMHHUIBKUX IOPUIMYHUX OCI0.

3BHYaAliHO, M0 MeTa MISUTBHOCTI Ta 3HAYUMICTh JUIS CYCHNUIBCTBA THX YW 1HIIUX
HEMIAMPUEMHHUIIBKUX IOPUAMYHUX OCi0 0OyMOBIIOBaTHMME CHeuu(iky WIEHCTBA Y HHUX
(momiTMyHI TapTii, TBOPYI CIIJIKK, MOJOADKHI OpraHizailii Tomio), crenudiyai ycTaHOBYI
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JOKYMEHTH, OCOOJIMBOCTI 3JIHCHEHHS YIpPaBJiHHSA YW 1HIII OCOOJMBOCTI 1 1€ TaKOX Mae
penbedHO BiOOpaKaTHCh Yy CHEIiaIbHUX HOPMATHBHO-TIPABOBHX aKTaX, IO BPETYIbOBYIOTH
MIPaBOBUI CTAaTyC BIANOBIAHUX IOPUAWYHHUX OCI0. Y 1bOMY i OyIdyTh MPOSBIATHCS crierudiuHi
pHCH Ti€l YU 1HIIOT KOHKPETHOI HEMANMPUEMHHIIBKOT FOPUINYHOT 0CO0H, TpoTe PyHIaMEHTaIbHI
O3HAaKH, HA SIKI MM HAroJjOUIyBajlHM BUILE, OyAyTh 30epekeHi i YCiX HemiInpUuEMHHIBKUX
IOPUIMYHUX 0C10 HE3aJIeKHO Bl METH IIsUIBHOCTI UM 1HIIIMX OCOOJTUBOCTEH.

Bucnosku. llincymoByrouu, BapTO 3a3HAYUTH, 10 BiJMOBIAHICTh BITYH3HSHOTO
[UBIIBHOTO 3aKOHOJIABCTBA BHMOTaM CYCIIUIBHOTO PO3BUTKY 3HAYHOKO MIPOKO 3aJICKUTh U Bif
SIKOCTI Ta OJHO3HAYHOCTI TEPMIHOJIOTIi, SKOIO OIepye 3aKoHoJaBelb. lIpeacraBieHe Hamu
aBTOpCbKe O0aueHHS MOHATTS «HEMiIMPUEMHHIIbKA IOPUANYHA 0C00a» € YHIBEPCATBHUM IS YCiX
HEMIANPUEMHUIIBKMX ~ CTPYKTYp,  pO3poOJieHe Ha  OXOIUIGHHS  YCiX  TpaauIidHHX
HEMIANPUEMHHUIBKIX CTPYKTYp, IO MAalOTh CTaTyC IOPHUAWYHOI OCOOM 1, HA Hally OyMKY, €
MEPCIEKTUBHUM Y 3aCTOCYBaHHI IPH BUBEIICHHI HA 3aKOHOAaBUMi piBeHb B pamkax LIK Ykpainu
JOCIHIKYBAaHOTO TOHATTS. Xoua, Oe3MepeyHo, ocoOJMBOCTI Ta crenudika pi3HHX 3a CBOIM
CTAaHOBUIIIEM Ta METOK MISUIbHOCTI HEMIANPUEMHHUIBKUX IOPUAUYHUX OCI0 0OYyMOBIIOIOTH
norpe0y y TpPOBEACHHI TMOJANBIINX HAYKOBUX JIOCHIDKEHb 33 OKPECICHOI c(heporo
MPAaBOBIHOCHH, 30KpEeMa, B YaCTUHI TEHCHIIIH PO3BUTKY CIEIiaIbHOTO 3aKOHO/IaBCTBA.
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3o3ynak O. H. Hekommepueckoe wopuouyeckoe auyo: meopemuKko-npagosoil anaius
NOHAMUA U NPUSHAKOE

Cmamus  nocesawena meopemuKo-npagosoMy aHaIu3y BONPOCO8, CBA3ZAHHBIX C
npooOIeMAmuKol papabomKu npagosoli Mooenu «HeKoMMmepuecKoe iopuouyeckoe auyo». B
Hay4Hou pabome AHANUBUPYIOMCA KOHYeNnyuu 6e0ywux yueHvlX Ykpaunvl no ¢gopmuposaruro
2PadcOanCKO-NpaBo8ol MEePMUHONOSUU 6 YEeNOM U, 8 YACMHOCMU, MOU, YMO NPUMEHAEmcs K
HeKOMMep4eCKUM 10pUOUYeCKUM TULAM.

Menaemcs 61600 0 yenecoobpasHocmu npumeHeHusi KOMNWIEKca Kpumepues npu
Gdopmynuposxe KOHCMPYKYUU HEKOMMEPUYECKo20 1opuduyeckozo iuya. B cmamve npedcmasneno
onpeoeneHue HeKOMMEPUECKO20 I0PUOULECKO20 TUYA 8 Y3KOM U UUUPOKOM CMbICIAX.

Knroueswvie cnosa: opuouueckoe nuyo, HekOMMepUecKoe IpuoutecKkoe iuyo, NPUsHaKu
HEKOMMEP4ecKo20 10pUOUYecKo20 TUYd.

Zozuliak O. 1. Non-entrepreneurial Legal Entity: the Theoretical and Legal Analysis of

the Concept and Characteristics

The article is devoted to the theoretical and legal analysis of issues related to the range
of problems connected with development of such legal model as ‘non-entrepreneurial legal
entity’. In the scientific work the author makes an analysis of those concepts which are submitted
by the leading Ukrainian scholars and concern the formation of civil-law terminology in
general and that is applied to the non-entrepreneurial legal entities, in particular.

The author has concluded that it is expedient to apply the set of criteria during formation
of the non-entrepreneurial legal entity. The article gives the definition of non-entrepreneurial
legal entity in the narrow and broad meanings.

The author presents one’s own definition of the non-entrepreneurial legal entity, as a
legal entity of public or private law, whether of corporate or unitary type, which is specially
established in the different areas of social life and endowed with a special legal capacity.

Key words: legal entity, non-entrepreneurial legal entity, characteristics of a non-
entrepreneurial legal entity.
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