Cepia FOpuguuni HAYKHU

CEKUIA 3

LIVBIJIbHE MPABO | LIMBISTbHA MPOUEC; CIMEMHE MPABO;
MPDXHAPOLHE MPUBATHE TMPABO

YK 342.12

OPrAHISALINHO-NMPABOBA ®OPMA
dOHAY TAPAHTYBAHHSA BKJ1AAIB PIBUYHUX OCIB

BovuexoBcbka X.B., 3g06yBay
Kadenpv umeinbHOro npaea lOPMANYHOro IHCTUTYTY
lMpukapnatcbkuyi HauioHaabHWA yHIBepcuTeT iMeHi Bacuns CtepaHuka

CrarTs pucBsAY€eHa MPOOJIEMHUM ITUTAHHSM, SIKi TI0B’s13aH1 3 OpraHizaliiHo-1paBoBoto Gpopmoro Goumy
rapaHTyBaHHs BKJIAiB Qi3MYHUX 0Ci0. Y MEkKax CTaTTi aKIEHTYEThCs yBara Ha TOMY, IO IPO0JIeMa HEBH-
3HAYEHOCTI MPABOBOTO CTATYCy (OHIB 3arajioM MOJAra€ B OCHOBHOMY Y BiJICYTHOCTI Ha piBHi LluBinbHOro
KoZIeKCY YKpaiHu 0a30BUX MOJIOXKEHb moao (GouniB. Ha ocHOBI MpoBeAEHOTO IOCITiIKEHHS 3apONOHOBaHA
i1es1 IO/10 MEPCIICKTUBHOCTI PO3LIMPEHHS OpraHi3alifHO-IPaBOBUX (OPM HEMiANPUEMHULBKAX FOPHAMIHHX
0ci0. ABTOp POGHUTb BUCHOBOK, L110, XaPaKTePHU3yrO4H OpraHisalliiiHo-npaBoBy Gpopmy PoHLy, 3aKOHOAABELD
BiJTHOCUTH HOTO JI0 YCTaHOB, IPOTE B CAMOMY 3aKOH1 BKa3ye Ha Ti HOro 03HaKH, 0 HE XapaKTepHi JUIsl ycTa-
HOB, 30KpeMa nependavae yqactb 0ankiB y QoHi.

Kniouosi cnosa: ®ond 2apanmy8anHs 6K1a016 PI3UYHUX 0CiO, OpeaHizayiliHO-NPasosa hopma, ycmauosa,
yuacmeo, 10puUOUYHa 0coda.

Cratps nocasieHa mpoOIeMHBIM BOIIPOCaM, CBSI3aHHBIM C OPTaHU3alOHHO-IPaBOBOH popmoii Ponpa ra-
paHTHPOBAHNUS BKJIAIOB (PH3MUECKHX JTUI. B paMKax cTaTby akIeHTHPYETCS BHUMaHUE HA TOM, 94TO IIpodieMa
HEOTPEIETICHHOCTH MPABOBOT0 CTaTyca (DOHIOB B LIEIOM 3aKJIFOYAETCsl B OCHOBHOM B OTCYTCTBHH Ha YPOBHE
['paxkmanckoro xojekca YKpauHbl 0a30BBIX MoyiokeHUH 1mo ¢onmam. Ha ocHOBe mpoBeeHHOTO MccieqoBa-
HUS TIPEJIOKEHA UJIesl O IEPCIIEKTUBHOCTH PACIIMPEHHS OPTaHU3allMOHHO-TIPABOBBIX ()OPM HENPEANPUHIMA-
TENBCKUX FOPUIMYECKHUX JHUI. ABTOp JeJaeT BBIBOJ, YTO, XapaKTepr3ysl OpraHN3alMOHHO-TIPABOBYIO GopMy
®doH/a, 3aKOHO/IaTeNThb OTHOCHT €r0 K YUPEeXKIECHUSAM, OTHAKO B CAMOM 3aKOHE yKa3bIBAaeT Ha T€ €ro NMPHU3HAKH,
KOTOpBIE HE XapaKTEePHbI ISl YUPEKICHUH, B YaCTHOCTH MIpeAycMaTpuBaceT ydactue OankoB B DoHze.

Knroueswie cnosa: @ono capanmuposarus 6K1a008 YuzuuecKux auy, opeaHu3ayuoHHO-Npasosds gopma,
yupeosicoerue, yuacmue, OpuOUdecKoe Juyo.

Voytsekhovska H.V. THE LEGAL FORM OF THE FUND DEPOSIT GUARANTEE

This article focuses on problematic issues related to the legal form of the Deposit Guarantee Fund of
individuals. Fund within the law defined as an institution that makes the need for research of its legal form.
It is worth noting that the legislator is too extensive use of the term “institution”. It is doubtless that the
Deposit Guarantee Fund corresponds in general those principles that underpin the institution, namely the
absence of membership, special procedure of property and intended use of the property, a ban on management
institution founder, but at the same time, the Fund and certain features. Particularly acute today is the question
of determining the legal form of assets as non-business entities as a whole and the Fund Deposit Guarantee
(the Fund), that is caused by absence in the basic provisions of Civil Code of Ukraine about funds and their
civil legal status.
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MocTaHoBKa nNpo6aemMun. YNpoaoBX OCTaH-
HiX pokiB B YKpaiHi yxBaneHO 3Ha4yHy KinbKiCTb
HOPMaTMBHO-MNPAaBOBUX akTiB, SKi BM3HaA4alOTb
MpaBOBUI CTaTyC OKPEeMUX BUAIB OPULNYHUX
oci6. JloriyHMM NPOAOBXEHHSAM LIbOrO MpOoLLeCy
Mae OyTn BCTAHOBJIEHHS CTanoi Ta 3aMKHEHOI
CUCTEMMN OpraHisauinHo-npaBoBmux GOpPM pU-
OMYHMX OCi® K npuBaTHOro, Tak i nyb6niyHoro
npasa B LUK YkpaiHn. Ane Ha CbOrogHi LbOro
He 3p0o6neHo, WO 3YMOBJIEHO KilbkOMa MpU4m-
Hamun. lMepwa — ue 3akpinneHHa B LiuBinbHOMY
kogekci (pmani — UK) i FocnogapcbkomMy KoAeKCi
(mani — I'K) YkpaiHn pi3HUX npaBoBUX MigxomiB
0O CUCTEMM OpraHi3auinHo-nNpaBoBux ¢GopMm
NiONPUEMHULBKNX OPUONYHUX Ocib. Opyra —
BiOCYTHICTb €OMHOI TEOPEeTMKO-NPaBOBOi KOH-

uenuii NnobyooBn cucTeMn opradisdauiiiHo-npa-
BOBUX (POPM HENigNPUEMHULBKNX PUONYHNX
0Cib, a TakoX PUANYHUX OCiIO NydniyHOro npa-
Ba [1, c. 3].

Oco06nMBO roCTPO Ha CbOrOAHI CTOITh NUTaH-
HS BU3HAYEHHS OpraHisauinHo-npaBoBOi ¢op-
MU POHAIB K HENIANPUEMHULBKUX IOPUONYHNX
oci6 B uinomy Ta doHAY rapaHTyBaHHsS BKNagis
¢isnyHmx oci6 (nani — MoHAa) 3okpema, WO 3y-
MOBNeHo BiacyTHicTio B LK YkpaiHn 6a3oBux
MONIOXKEHb NPO dOoHAM Ta iX LMBISIbHO-NPaBOBUIA
ctatyc. TOMy BBaXaemMO [OOLiIbHUM BUOKPEM-
JNleHHsa ¢akTiB HernocnigoBHONO PO3BUTKY Crie-
LianbHOro 3aKOHOOABCTBA Ta MO3HAYEHHSA Tep-
MIHOM «pOoHO>» | HENIANPUEMHMLbKI TOBAPUCTBA,
i yCTaHOBW, LLO, Y CBOIO 4Yepry, pO3MUBAE CYT-
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ayKoBUU BiCHUK XepPCOHCHKOTO Jep:KaBHOTO YHiBepCUTETY

HICTb PyHOAMEHTaNbHUX €/IEMEHTIB MOro CTaHo-
BMLLA Y BiAHOCMHAX NPMBATHOMPaBOBOiI cdepwu,
Ha 4YOMY | aKUEHTYETbCS yBara B MeXax LbOro
OOCHIOXKEHHS.

BpaxoByloun HaBeoeHe, nepengemMo Ao xa-
pakTeEPUCTUKU OpraHisauinHo-npaBoBoi GopmMun
doHay.

AHani3 ocTaHHix gocnigXeHb i nyonikauii.
I[HCTUTYT OpraHisauinHo-npaBoBOi GpopMU Opn-
OMYHMX ocib 3aBXxan OyB NpeaMeToM yBaru Ha-
YKOBLIB, CBOI MpaLji npucesaYvyBanm OOCHIOXEH-
HIO LbOro IHCTUTYTY B PIi3HI POKM BYEHI, cepeq,
akux B.l. bopucosa, B.A. Bacunbesa, K.A. Ba-
cuHa, J1.B. BuHap, A.C. JosrepT, O.l. 303ynsk,
B.B. KouunH, I.M. KyyepeHnko, [.C. JleweHko Ta
iHWi. MpoTe, He3Baxaw4yn Ha IPyHTOBHI OOCHI-
IDKEHHS HayKOBLB, NO3a yBaroi 3anuvwuniacs
opraHizauinHo-npasoBa dopma PoHay rapaH-
TyBaHHS BKagiB QisnyHmx ocib.

Buxknag ocHoBHOro marepiany pgochni-
MKeHHA. PoHA ¥y Mexax 3aKOHYy BM3HA4YaeTbCs
fIK yCTaHOBa, a Ue 3yMOBOe noTpeby mochni-
IDKEHHSI MOro opraHisaLinHo-npaBoBoi GopMu.
Cnig 3aszHaunTM, WO 3aKOHOAABEUb 3aHaATOo
LUMPOKO BUKOPUCTOBYE CaM TEPMIH «yCTaHOBa».
Tak, y HM3LUj BMNaakiB BiH 3aCTOCOBYETbCA 0Oe3
ypaxyBaHHSA 3MiH, SKki Bigdynuca B knacudika-
Lii opraHisauinHo-npaBoBMX GOPM PUANYHUX
ocib B ymoOBax nepexoay 00 PUHKOBOI €KOHOMi-
KW. IHaKwWwe Kaxyyu, CnoCTepiraeTbCs HEXTYBaH-
HS OOHWUM i3 3arasjibHUX MOJIOXKEHb LMBINIbHOMO
npaea, BiOMOBIOHO OO0 SKOro puUaMyHa 0Co-
6a Moxe icHyBaTWu nuville B OAOHIN OpraHisaLiii-
HO-MpaBoBiI dopmi: y dopmi ToBapmcTBa abo
YCTaAHOBW, $IKLWO iHWA OpraHi3auinHo-npaBoBa
dopma He Oyae 3a3HayeHa B 3aKOHi.

3 orngny Ha ue BBaXaeTbCs, WO creuianib-
He 3aKOHOAABCTBO MOBMHHO OyTW NpuBeaeHo y
BionoBigHicTk i3 Hopmamu LIK YkpaiHn. Ocobnu-
BO LLe CTOCYETbCHA HOPMATUBHO-NPABOBMX akTiB
woao diHaHCOBUX i KPeOUTHUX OpraHisau,jii.

Cnig, Big3HAuMTK, LLO B IOPUOVYHIN niTepatypi
MOXHa 3YyCTPITM NO3UL0, 3rigHO 3 KO MOHAT-
T4 «OpraHisauinHo-npasoBa ¢popma» 3aCTOCOBY-
€TbCS BUKIIIOYHO AN OPUOVNYHUX OCiO npuBart-
HOro npasa. NpoTe, Ha Halle nepekoHaHH4, cnig,
3ayBaXXuTu, WO A0 IOPUANYHUX OCiO NybGniyHOro
rnpaBa € MOXJIMBICTb 3aCTOCYBaHHS TUX Opra-
HI3aLUinHO-NpaBoBMX GOPM, WO BU3HA4YeHi ans
IOPUONYHKX OCiO NpmBaTHOro npaea. Lia nosuuia
0a3yeTbCa Ha nigxoni, KM PO3BMBAE y CBOIX
HaykoBux npausx O.l. 303yngak 3 npueogy TOro,
O OpraHisauinHo-npasoBi GOpMU, BU3HAYEHI B
LIK YkpaiHm, nowmpioTbCs Ha IOPUONYHUX OCi0
AK NybnivyHOro, Tak i MpMBaTHOrO Npasa, a BKa-
3iBKY 3 NpMBOAY LbOro, Ha AYMKY aBTOPKW, Chig,
nomictutn y 4. 1 cT1. 83 LUK Ykpainn.

OpraHisauinHo-npaBoBuMu Gopmamu  1opu-
OMNYHMX Oocib6 nybniyHoro npaea € nepenycim Ti,
Lo XapaKTepHi ang opuan4Hux ocio, aki nobyno-
BaHi Ha YyHITapHUX Ha4vanax, Takux siK yCTaHOBa,
doHa, 3aknag, i3 noganbliyM HanpauoBaHHAM
TEOPEeTUYHNX MONOXEHb LWOAO0 OOrPYHTYBAHHS
iX cneundikn Ta Ha Ui OCHOBI BOOCKOHA/IEHHS
nonoxeHo LK YkpaiHn wngxom ix 3akpinjieHHs
[2, c. 58].

BeanepeyHo, NnpaBoBa Npupoda yCTaHOBU K
IOPUANYHOI 0cobKn NybniyHOro npaea BiAPI3HS-
€TbCS Bif, NPaBOBOi NPUPOAN YCTAHOBU HK OpU-
OM4HOI ocobu npuBaTHOrO npaea Mnepenycim

cneymdiko 3aCHOBHUKIB | METOK AidNIbHOCTI.
Lle Takox cnig BpaxoByBaTtu Mifg Yac NpOBEOEH-
HS MofanbLUMX HayKoBMX PO3BIOK LWOOO yCTa-
HOB 3aJIEXHO Bif, NOPSAKY IX CTBOPEHHS.

3acTocyBaHHA TepMiHy «ycTaHoBa» Oyno 3a-
rno3uyeHo po3pobHukamu LUK Ykpaitm 3 HimeLb-
KOro UMBINIbHOIO Y/IOXEHHS. Xo4a, K Bia3Havae
.M. KyuepeHko, y gedkmx nepeknagax Himeub-
KOro LUMBINIBHONO YNIOXEHHHA «yCTaHOBa» i nepe-
Knagaetbesa gk «poHa» [3, c. 144].

LinsinbHunin kopekc Pocilicbkoi Pepepalii Ta-
KOX BWUAINAE TakuUn BUO, HEKOMEPLNHOI ocobu,
ak dona. BignosigHo go cTt. 118 LK Pocincbkoi
depepauji poOHOOM BU3HAETLCHA HEKOMeEpPLli-
Ha topuanyHa ocoba, sika He Mae 4YJIEeHCTBa,
CTBOpEHa rpomMagsiHamn Ta (abo) pUuaNYHNMM
ocobamu Ha OCHOBI OO0OPOBIILHUX MaMHOBUX
BHECKIB, ika Ma€ Ha MEeTi coujiasibHi, KYbTYpPHI,
OCBITHI 4M iHWI cycninbHi wini. 9k 6a4nmo, Take
BU3HAYEHHS AyXe Haragye NOoHATTA YCTaHOBWU,
ake gae LK YkpaiHun, ockinbkn 03Hakow ¢GOHAY
€ 000B’A3KOBa MaHOBA y4aCTb A0r0 3aCHOBHU-
KiB Yy pOopMyBaHHi MOro MawrHa, sike BUKOPUCTO-
BYETbCS ON4 BignosigHoi metn [4, ¢. 118].

Mosasik ¢poHA € OPUANYHOI 0CODO0I0, AKa He
Mag€ YJIEHCTBA, TO 3aCHOBHUKU pOHOY BTpaya-
I0Tb MOXJMBICTb PO3LUMPIOBATU CBIil ckniag, a
TakoX BMAMBaTU Ha AianbHiCTb ¢onHay. DPoHA,
K o4Ha 3 GOPM iICHYBaHHA HEKOMEPLINHUX Op-
raHisauin BIOPISHAETLCS Bif, IHWKWX OpraHisauin
TUM, LLO BiH He € 00’egHaHHAM rpomMaasH i (abo)
IOPUONYHUX OCiD, a € 06’eaHaHHAM rpoMaisH i
(ab0) opuanyHUX OCib Ana OOCATHEHHS CycC-
MiIbHO KOPUCHUX Linen [5, c. 68—69].

CyTHICHI xapakTepuctmku ¢OHAY B MexXax
POCINCBKOT UUBINICTUYHOT OOKTPUHW B LISIOMY
3BOOATLCA 00 TaKuX:

1) doHO € pPiIBHOBUOOM HEKOMEPLNHUX Op-
raHisawin;

2) ¢doHA — ue lopunamyHa ocoba, He 3acHoBa-
Ha Ha 3acajax 4Y1eHCTBa;

3) doHO, MOXe yTBOpOBaTUCA DIBUYHUMM UK
IopUaNYHUMN 0cobamu;

4) y doHOji 060B’A3KOBO Mae Oyt chopmo-
BaHe MaMHO ON9 peanisauji cTaTyTHUX 3aBOaHb;

5) ¢oHO MycuTb peanizoByBaTW CoLjasbHi,
©naropfirHi, OCBITHI, KyNIbTYpHi Ta iHLWIi CYCMifIbHO
KOPWCHI uini;

6) doHa MycuTb nNybGniyHO BECTU CBOI cnpa-
BU;

7) ocobnuBuii nopagok nikeigauii  poHay
[6, c. 7].

Y ubomy, mMabyTb, HaMICTOTHIWA BiAMIHHICTb
doHay Bia, Oyab-AKOI iHWOI HeKOMepUinHOT op-
raHisauii.

HeBn3HayeHicTb cTaHoBuwWaA ¢doHOy 3a Bi-
TYNBHAHMM UMBINIbHAM 3aKOHOA4ABCTBOM, SK Bif-
3Ha4YaeTbCs B JiTepaTypi, € HACMIOKOM KiflbKOX
npuymnH. Tak, y LUK Ykpainu BigcyTHi dyHOaMeEH-
TasbHi HOPMU, SKUMU 6 BU3HaYanacb NOHATTS Ta
BUAM GOHAOIB, ENNEMEHTU iX LMBISIBHO-NPABOBOr0
cTaTycy, WO B LIIOMYy HeraTMBHO Bigobpaxa-
€TbCS Ha MOXJIMBOCTiI HAYKOBOIro Mi3HaHHS iX K
Ccy0’eKTiB LMBINBLHOIO npaBa. Ak HacnigoK, po3-
BUTOK CMNeLiasibHOro HaLioHaIbHOro 3aKOHO4aB-
CTBa y cdepi OKpeC/ieHHA cTaTyCcy Pi3HOBUAIB
¢doHaiB, 3okpema PoHAOy OepXaBHOro mariHa
Ykpainn, doHay couianbHOro 3axmcTy iHBani-
niB, HeaepXaBHUX MeHCiHnuX doHaiB, PoHay
rapaHTyBaHHSA BknaaiB dianyHMX OcCi6 Ta iHWMX
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¢doHAiB, PO3BMBAETLCHA BKpPa XaOTUYHO Ta He-
MOCNiAOBHO.

Tak, Hanpuknag, B oOHUX Bunagkax GoHAu
Hanexartb 00 YCTaHOB (30Kpema, BignoBigHO A0
3akoHy YkpaiHm «[1po cuctemMy rapaHTyBaHHS
Bknanie @i3nyHuX ocib» OoHa rapaHTyBaHHS
BknaaiB eisnyHMx ocié — e yctaHoBa nyonivyHo-
ro npasa [7]), B iIHWKX — 40 HENIANPUEMHULBKMNX
TOBApUCTB (30kpema, y 3akoHi YkpaiHm «[1po
HeaepXaBHe NeHcilHe 3abe3neyeHHs» NoHATTH
HeOepXaBHOro MNEHCIMHOro GOoHAY PO3KpKMBa-
€TbCA 3i BKa3iBKOKO HA MOro opraHisauinHo-npa-
BOBY pOpMY HenignpmeMHULbLKOro ToBapucTea
[8]), wo cBig4YMTbL NPO BIACYTHICTbL EAVMHOIO Nif-
X0y 3aKOHOOaBLSA 0O BM3HA4YEeHHs iX opraHisa-
LiMHO-NpaBoBOi ¢dopMu. 3BMYANHO, Pi3Ha npa-
BOBa npupoga 3a3HayeHux (OHAIB Oae 3MOory
MPOBOLAUTM aHaNOorito perynoBaHHS OiANbHOCTI
doHay 3 Hegep>XaBHUM MEHCIMHUM HOHAOM i3
3aCTEPEXEHHAMU, MOB’A3aHMMK 3 PI3HOIO npa-
BOBOIO MPUPOAOID LUMX IOPUOVNYHUX OCiO, NpoTe
TakuM MOPIBHAHHAM MW NepenyciMm cTaBuMO 3a
METY NnoKasaTWu BIOCYTHICTb €OVHUX NigxoAiB y
BpEeryoBaHHi NpaBOBOro CTaHOBULLA PISHUX
dOHAIB 9K IOPUANYHUX OCIO.

3a Takoi cuTyauji MoXxHa BTpaTutn dyHOa-
MeHTasbHi 3acagn noainy puamM4yHmx ocio,
a ue, y CBOK 4epry, OOHO3HA4YHO HeraTtuBHO
BM/IMBAE Ha (POPMYBAHHA CTaNMX OOKTPUHASb-
HUX NigxoaiB 00 PO3YMiHHA (QOHAIB i CTBOPIOE
MAyTaHWHY B MPaBO3aCTOCOBYIN npakTuui. Kpim
TOro, 9K HeraTueBHe 4dBULLE Chig cnpuaMatu
MO3HAYEeHHA TEpPMIHOM «(OHO» HaMpPISHOMAaHIT-
HilLMX cyO’ekTiB UMBINbLHOro npaBa (Ckaximo,
KopriopaTuBHUiA ¢oHa, naroBuii doHa, Gnaro-
DinHnIA oHp), aKi € aOCONMOTHO PISHUMK 3a CBO-
€10 NpMpPOOOoI0 cyb’ekTamm nNpaea, y TOMY YMCAI
TUX, WO CTBOPIOIOTbCS B OpraHi3auinHo-npa-
BOBI OpPMI MIANPUEMHULBbKMX TOBapuCTB. Lle
He BHOCUTb SICHOCTI B caMy CyTHicTb PoHay sk
HenianPUEMHNLIbKOT IOPUANYHOI ocobu. Takox
Cnif, akueHTyBaTu yBary Ha Tii npobnemi, Wwo B
UMBINIICTUYHIN niTepaTypi OOCHIAXEHHIO (pOoHAIB
NPUAINAETLCA BKPa HegoCTaTHLO yBaru.

AHania HaykoBuMX Mnpaub Yy AOCHiAXyBaHOMY
Hanpsmi gae nigcrasu CTBEPLXKYBATU MPO KiSlb-
Ka OCHOBHWX TEHOEHLUiN WoA0 PO3KPUTTHA CYT-
HOCTI ¢dOoHAIB 3 TOYKM 30pYy NPUBATHOrO npaea.

Mo-nepuwe, noeTbcs NPO TAXIHHA poHAOIB 3a
CBOIMW pucamMy came [0 YCTaHOB, a He [0 He-
NiaANPUEMHULIbKMX TOBapuUcTB. Cnig 3a3HaumTu,
LLLO OKpEeMi aBTOpW BriacHe HOHAMU, WO 3aCHOBa-
Hi Ha 3acagax yyacTi, BiQHOCATb 00 HENiANPUeEM-
HULbKMX TOBAPUCTB, a Ti, Y MPaBOBIi OCHOBI IKUX
He 3aknageHi 3acaaum ydacTti, — 00 dyHaauin,
CTBEPOXYIOYM, WO MNPUYMHOK HEMNPaBWUIbHOMO
3aCTOCYBaHHS TEPMIHY «dOHO» € NOMMUIKOBICTb
nepeknagy Tepminis “fund” (doHa gk opugnyHa
ocoba 4m ocobnumei BigHOCKHM) Ta “foundation”
(ycTtaHOBa €K topugnyHa ocoba) yKpaiHCbKOK
MOBOIO K «pOHO», O He Bigobpaxae ix diicHy
npasoBy npupoay [9, c. 13]. 3 ogHoro 60Ky, Tak
MOXHa X04 SKMMOCb YMHOM BUPILLUTN Npobne-
MYy HEeOOHO3Ha4yHOCTi 3aKOHO4aBYOro nigxony
[0 BU3HAYEHHS OpraHisauinHo-npaBoBoi dopmm
¢doHAiB, Ha WO BKadyBasOCb BULLE, a 3 iHWO-
ro 60Ky, y Takuii crocid knacuyHe pPO3yMiHHSA
TEPMiHY «(POHO» MEPEKPECIOETLCA KaTeropieo
«dyHOaLig», WO MOXe HEeOOHO3HAYHO crnpumnma-
TUCS 3 ypaxyBaHHAM TEPMIHONOMYHUX TpaguLin

BITYM3HAHOI UuBInicTUKU. Kpim Toro, 3anposag-
KEHHAM OBOX KaTeropin — ¢doHa Ta dyHaauia —
YHEMOXJIMB/IIOETECA  MPOLEC  BUMOKPEMJIEHHS
¢doHOy B CaMOCTINHY OpraHisauinHo-npaBoBy
dopmMy HeNiANPUEMHULBKUX IOPUANYHUX OCI6 i
LOMOBHIOETBLCS BigKpUTa CUCTEMA HEeMnianpueMm-
HULBKUX IOPUANYHUX OCIO e OAHUM iX Pi3HO-
BUOOM.

Mo-gpyre, cnig KoHcTaTtyBaTyM OBO3HAYHICTb
nigxoAiB Woa0 A0UisIbHOCTI BUOKPEMITEHHSA OOH-
[y B CaMOCTIHY OpraHisauirHy-npasoBy ¢®op-
MY IOPUAMYHUX OCiD. Lle 3ymoBneHO nepenyciv
TUM, WO B HaUiOHA/IbHOMY 3akKOHOAABCTBI Me-
penbayvyeHo BiOKPUTUIA Nepenik BnaiB Henignpu-
EMHUNLbKMX IOPUANYHUX OCi6, aKi Manu 6 BNUCY-
BaTUCS B MEXi OpraHi3aLuiiHo-nNpaBoBMx HOpM,
HENIANPUEMHNLIbKMX TOBapuUCTB abo YCTaHOB.
Ane, 9k nokasye npakTtuka, 3a mamxe 10 po-
KiB icHyBaHHA LIK YkpaiHm Taka OMCKPETHICTb
crnpuynHmUna neBHy MpaBoBY HEBU3HAYEHICTb Y
nocnigkyBaHii coepi BIAHOCUH i CBigYUTb MpO
HEeOOXiOHICTb PO3LWNPEHHS OpraHisaujiiHo-npa-
BOBUX (HOPM HenignpueMHULBKUX OPULANYHUX
0cib, 30KpemMa LUISAXOM BKJIIOYEHHS A0 iX nepe-
niky ¢ooHay [10, c. 317].

Buxoosum 3 HaBeOeHOro BULLE, MU LLJIKOM
CNpPUMMAEMO igeto Woa0 BMOKPEMIEHHS DOHAY
B OKpPEMY OpraHisauiiHo-rnpaBoBy ¢GopMy Henia-
NMPUEMHMLBKNX OPUANYHMX OCIO i 3aKpinieHHs
6a30BMX NONOXEHb LLOAO0 MOro cTaTtycy Ha PiBHi
LK YkpaiHu, o 3abe3neyntb NoCniaoBHUM PO3-
BMUTOK CcheLiasibHOro 3akOHO4ABCTBA B Ui cdepi
Ta egHicTb NpaBo3acTocyBaHHa [10, ¢. 318].

Y 3aranbHux pucax kseaniikytodi O3Hakum
doHOY AK NOTEHLUINHOT OpraHi3aLinHo-npaBoBOil
dopMKN  HENIANPUEMHULBKUX OPUANYHUX OCIO
YHITApPHOro TUNy MOXyTb OyTW NpeacTaBneHi Ta-
KNM YNHOM:

1) doHA — ue opraHisauid, WO HE Ma€E YNeH-
CTBa;

~2) doHA — ue HenianpuemMHYLIbKa opraHisa-
LS,

3) 3acHOBHUKaMN GOHAY MOXYTb OyTU K i-
3WYHI, TakK i LPUOWYHI 0cobun, y TOMY Ynchi aep-
KaBa;

4) manHo ¢oHaoy GOPMYETBCA 3a pPaxyHOK
060B’A3KOBUX i 4OOPOBINbHUX BHECKIB;

5) ocobnmBuin Nnopaaok nikeigauii GoHay;

6) 3piicHeHHs GoHOOM 6GnarofiiHnx, eKoHo-
MIYHUX Ta iHWWX OiN.

BeszanepeyHum € Te, Wo PoHa rapaHTyBaH-
HA BKNaniB @isnyHUX Ocib BignoBsigae B UinomMy
TUM 3acajam, Ha sakmx 6asyeTbcs ycTaHoBa, a
came: BiACYTHICTb 4neHcTBa, 0cobnMBUA nops-
[OK pOpMyBaHHS MaHa Ta LisibOBE NPU3HaYeH-
HA MaliHa, 3abopoHa Ha ynpaeniHHA YyCTaHOBMU
3acHOBHUKOM. [MpoTe pa3om i3 Tum PoHa mae
i NeBHi 0OCOBNMBOCTI, €Ki BignMoOBigalTb MNPO-
MOHOBAHMM HaMM O3HakaM GOHAY FK OKPEMOi
opraHisauiriHo-npasoBoi Gopmn. 9k 3a3Havyae
O.l. 3oaynsgk, ue:

1) ocobnuBuin MOPAOOK BUHUKHEHHA Ta
MPUMNWHEHHSA Lig1bHOCTI (Ha nigctasi 3akoHY).
Y ubOMYy CeHCi NOeTbCA He NPO YCTAHOBYMI aKT,
Ha niacTasi SIKOro Aje ycTaHoBa, a Npo Aidsfb-
HICTb Ha niacTaBi 3aKoHy. BUK/IOYHO 3aKOHOM
BPErylb0BaHO OCOOGMMBOCTI CTBOPEHHS, 3AiMAC-
HEHHS Ta NPUNMHEHHA OigNbHOCTI poHAay;

2) pisnbHiCTb 6yab-gkoro ¢oHay nos’d3aHa
3 peanisaujeto cneundiyHOi MeTu, Hamnpuknag,
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ayKoBUU BiCHUK XepPCOHCHKOTO Jep:KaBHOTO YHiBepCUTETY

3 aKyMynsuielo  (HakonuMyeHHaM) KOLTiB, Lo
BUKOPUCTOBYIOTbCS 3 MEBHOIO METOID; Y Mexax
oisnbHOCTI POoHAY rapaHTyBaHHS BKiaaie — anag
MOBEPHEHHA CYM BKIa4iB BKNagHukam. Taka
MeTa OigNbHOCTI He € 000B’I3KOBOIO AN iHLLIMX
IOPUANYHUX OCI0, WO IPYHTYIOTBCS Ha YHITapHUX
3acapax;

3) kowTn ¢oHOy 3a 3arajibHUM MNPaBMIIOM
dOPMYIOTLCS 3a paxyHOK TUX OCib, fKki mMaloTb
npaBo Ha Bunnatu abo TpeTix ocid, Wo nepe-
OyBaloTb Yy OOrOBIiPHUX BioHOCKHAXxX i3 ocobamu,
SIKi MaloTb NPaBO Ha BUMAATU. AKLLO 3BEPHYTUCH
00 nignbHOCTI PoHAOY rapaHTyBaHHSA BKIAAIB, TO
360pn oo doHaoy cnnayyloTb GaHkK, SAKi nepe-
OyBaloTb Yy AOroOBiPHMUX BiAHOCWHAX i3 BKIAOHW-
Kamu;

4) xono ocib, sKi KOPUCTYIOTbCA Mocnyramm
YCTaAHOBW, HE BU3HAYEHE KiSIbKiCHO, TOAj 9K KOJ10
ocib, Wo KopucTytoTbes nocnyramm doHay, €
obmexeHum [11, c. 36].

Cawme uj ocobnmBocTi GoHAOY € BU3HAYaNbHN-
MW OJ11 BUOKPEMIJIEHHSI IOr0 B CaMOCTIlHY Op-
raHisauinHo-npasoBy GOpPMY OPUONYHUX OCIO.

YTimM, 3a YMOB BigCcyTHOCTI Ha piBHi LIK Ykpainun
HOPM LWOA0 UMBINBHO-NPABOBOrO CTatycy pOoH-
OiB cneujanbHe 3aKOHOOABCTBO PO3BUBAETLCH
HenocnigoBHO. Lia Te3a NOBHOIO MipOK CTOCY-
eTbCcsa i PoHOy rapaHTyBaHHS BKNagiB QidanyHmMX
ocib. Y cBoto yepry, 4. 1 cT. 3 3aKoHy N0O3BONFE
CTBEpPOXyBaTW, LWLO Mif, Yac XxapakTepucTmKn op-
raHisauiHo-npaBoBoi popmn PoHay 3akoHOoAA-
BelUb BiAHOCUTb MOro Ao yctaHoB [7]. Buxoaoaum
3 uboro, ona doHAy OAHIED 3 XapaKTEPHUX PUC
Mae Oyt nobygoBa opraHi3auiiHOi CTPYKTypu
Ha BIOCYTHOCTI 3acapf 4neHcTBa (y4acTi) i MOX-
NINBOCTiI 3aCHOBHMKA 3AINCHIOBATU ynpasBiHHSA
CTBOPEHOIO IOPUANYHOIO 0CObO0I0.

lMpoTe y 3akoHi, a came B CT. 17, okpecne-
HO ocob6nuBocTi ydacTti y DoHAi Ta BM3HAYEHO
npaBoOBUI CTaTyC ydyacHUKiB. Tak, 3okpema, 4. 1
cT. 17 BU3Hayvae, Lo y4acHukamm doHay € 6aHKu,
y4acTb akux y DoHal € 060B’a3k0BOK0 [7]. AKLLO
CMPUAHATY KNACMYHY KOHLLEMNUjto, Wwo Habyna no-
LUMPEHHS OCTaHHIM 4acoM Yy UMBINICTUYHIN niTe-
paTtypi, CTOCOBHO TOro, L0 BiOHOCUHM Y/1EHCTBa
(yyacTi) y ropunaunydHiin ocobi cnig cnpuiimati sk
TOTOXHi, ag)Xe BOHM MOo3HavyatoTb OgHE i Te X no-
HATTS — y4acTb y ToBapuctsi [9, c. 11], TO ue
BUKJIIOYAE MOXJIMBICTb BM3HAYeHHss PoHay B Op-
raHi3auinHo-npaBoBi GOpPMi YCTaHOBW.

Pasom i3 TuM noganblinini aHania HOpPM 3a-
KOHY CBiguYMTb NPO Te, WO lopuanyHa npmpoga
yyacTi y PoHAi 6a3yeTbCsd Ha iHLWNX 3a CBOEKD
CyTTIO 3acapgax. Tak, ang Toro, wob yyacTb y
®onai MoxHa Oyno pos3rnagatv 9K nigctaBy
BiJHECEHHHA MOro A0 HenianpPMEMHMLbBKOro TO-
BapWUCTBa, Y4aCHUKN MaloTb HAOINATUCE SK MiHi-
MyM TakuMu npaBamu: no-nepuie, npaBomM dpa-
TV y4yacCTb B YMpaeJiHHI IOPUANYHOK 0C0060I0, a
no-gpyre, npaBoM MaTW 4acTKy B CTaTyTHOMY
Kanitani ocTaHHbOI. Ane B CcT. 8 Ta CT. 12 3aKoHy
3a3Ha4YaeTbCH, WO KEpPIiBHMMU MNOro opraHamMmu
€ agMiHiCTpaTMBHa paja Ta BMKOHaBYa OUMpeK-
uisi, nopsook GopMyBaHHSA SKUX CBIOYUTb MNPO
BiIACYTHICTb B Y4aCHMKIB npaBa 6paTu yyacTb B
ynpaeniHHi ®oHaom [7].

Kpim Toro, 3 aHaniay 4. 3 cT. 17 3aKOHy CcTae
3p03yMinuM, Wo 6aHk — ydyacHuk PoHay 30-
ooB’aA3aHnii cnnadyesatn oo PoHay 36opwu, Aki
BiOMOBIOHO A0 CT. 19 3akoHy BMCTynaloTb OXe-

penamn GoOpMyBaHHS MalHa OCTaHHLOrO, Mpo-
Te, 3rigHo 3i cT. 20 3aKOHYy, TaKMMM BHECKaMU
He 3acBigyyeTbCs y4acTb OaHKy B CTaTyTHOMY
kanitani ®onpy [7].

3BiOCn BUMMMBAE, WO KOHCTPYKLUiA dPoHay
«BMUCYETBLCSA» B MeXi nigxony, obpaHoro 3ako-
HOAABLEM TMif, YaC OKPeCsIeHHS1 CYTHOCTI ycTa-
HOoBM (4. 3 cT. 83 UK YkpaiHn), i goKTpuHanbHe
PO3YMIHHS LIbOro MOHATTS, WO BK/OYaE B cebe
Taki xapakTepuUCcTUKN:

— 3aCHOBHUMKM YCTAHOBM He MalTb MNpaBa
y4acTi B yrnpasJiiHHi Helo;

— 3aCHOBHUKN HE MOXYTb OTPMMYBaTU Mpu-
OyTOK Bif, i1 OiANLHOCTI;

— CTBOPEHHS yCTaHOBWU BMMarae 060B’A3KO-
BOro 06’efgHaHHa MaliHa 3aCHOBHWIKIB;

— yCTaHOBa 3a[0BOJIbHAE NOTPedU Pi3NYHNX
ocib (oecTuHaTopiB), WO He € ii yneHamu, T06-
TO He nepebyBatoTb Yy OyAb-AKMX BiAHOCUHAX HE
Jnwe 3 yCTaHOBOIO, a i MixX cobolo;

— He BU3HAa4YeHO KiJIbKiCHO KOJI0 0Cib, fAKi KO-
PUCTYIOTBCS MOCNyramMmm yCTaHOBW;

— yCTaHOBa Ma€ HenigrnpueMHULbLKY METY,
O BM3HA4YeHa 3aBYaCHO BOJIEID 3ACHOBHUKIB i
noknvkaHa 3abesnevyyBaTu CyCnifibHi iHTepecu
Ta iHTepecu OKpemux NpuBaTHUX OCiO (OecTn-
HaTopiB) [12, c. 66].

lMpoTe Hi Ha 3aKOHOAABYOMY, Hi Ha OOKTPU-
HallbHOMY pPIiBHI He 3ragyeTtbCd MNpo Yy4acCHU-
KiB YyCTaHOBU, 9K Le 3pobneHo y cT. 17 3ako-
Hy. Taka cuTyauis CBig4MTb NPO NEBHOIO MiPOO
NOBiNbHE CNpUHATTS 6a30BUX nonoxeHb LK
YKpaiHu Wwono neranbHOro PO3yMiHHS YCTaHOB Y
cneujanbHOMY 3aKOHOOABCTBI, LLO MOXE MIiCTU-
T y cOBi NpUXoBaHy 3arposy Afs UMBINICTUYHOI
OOKTPUHU B YaCTUHI MOXJINBOrO BUKPUBJIEHHS Y
TakMii Ccrnocié TeopeTUyHOro GayveHHst CYTHOCTI
TiEl 4n iHWOI opraxisauinHo-npaBoBoi GopmMu
IOPUONYHUX OCib 30Kpema Ta NobyamoBu ix cuc-
TEMU B LISIOMY.

BucHoBkMu. 3 orngny Ha HaBedeHe HeoOXxia-
HO HarosIoCUTU Ha NEePCNEKTMBHOCTI MipKyBaHb
Woa0 BUOKpEeMneHHs DoHay B camMOCTiliHy op-
raHizauinHo-npaBoBy GoOpMy HenianpueMHNLb-
KX tlopnandHmx ocib, 3acHOBaHMX Ha BiOCYT-
HOCTI 3acap 4ieHcTBa Ha piBHi LIK Ykpainu. Le
3abe3neunsio 6 MOCnigOBHUIA PO3BUTOK CreLli-
anbHOro 3akKOHO4ABCTBa 3 YypaxyBaHHAM OC-
HOBHUX NofoxeHb Kogekcy.

Posymiemo, WO peanisauia HaBedeHOi BULLE
npono3unuii MOXNMBa TiIbKM B MeXax OO0Bro-
TpuBanoi 3akOHOMPOEKTHOI pPoboTn Ta MOXe
BTINMUTUCbL Y peanbHICTb Nig Yyac pedopMyBaHHS
3aKOHOAaBCTBA WOA0 opManNYHMX ocib, Wwo 6a-
3yBasiocb OM Ha BiAMOBIOHIN KOHUeNuii X po3-
BUTKY (notpebda y 9dkin, 0o pedi, Haspina yxe
[aBHo). ToMy 3 MEeTO BUPILLEHHS ujiei npobne-
MU §IK BapiaHT O/ noyaTky Ha PiBHI 3aKOHY Chif,
BiOMOBUTMCb Bif, BUKOPUCTAHHSA TakuUX MOHATb,
AK «y4acTb Y GOHAI» Ta «y4aCHUKM HOHLOY».

Mo3nTMBHO cnpurMaloun Lo Mno3uuiio, Xo-
4YeMO 3ayBaXWUTu, WO B3arasni BiAMOBUTUCS Big,
KaTteropin «y4actb y GOHAi» Ta «y4aCHUKN DOH-
ny» 6yage OOCUTb CKNafHO HaBiTb 3 TOYKM 30pYy
CMNPUNHATTS MEeBHOI iHpopmauii Npo cyb’ekTiB
BiAMOBIAHMX BiAHOCWUH. Y LBOMY CeHCi 6inbLu
MEepPCNeKTUBHOIO CbOrOAHI € MNO3uLis, Wo no-
nqrae y 3amiHi umx rnoHATb Binbll NPUAHATHU-
MW TepMiHamu, aki 6 Binbl TOYHO Bignosiganu
cyTHOCTI PoHay 9K IPUANYHOT 0COOU, B OCHO-



Cepia FOpuguuni HAYKHU

Bi §IKOi He nexaTb 3acafu 4YJeHCTBa (yyacTi).
Minbip Takoro TepmiHa-aaMiHHMKA € [O0CUTb
CKNlagHWUM, OCKiNbkM Mae, 3 OOHOro OoKy, Bi-
nobpaxaTn To ¢akT, WO B CTPYKTYpi cucte-
MW FrapaHTyBaHHA BK/aAiB BaX/IMBOK € HasiB-
HICTb OaHKiB, a 3 iHWOro — nigkpecnioBaT TON
dakT, wo 6aHkM He € yyacHukamum PoHay. 3
ypaxyBaHHAM TOro ¢akTy, WO OCHOBHaA pPOJib
yCix 6aHkiB, 9Kki cknagaloTb 6aHKIBCbKY cUCTe-
My YKkpaiHu, y aianbHocTi PoHay rapaHTyBaH-
HS NOAsira€ B TOMY, LLLO BOHWU CMNAYylOTb Pi3Hi
360pn oo doHOy Ta XOOHUMMU iHWIMMWN NpaBa-
MW He HafinsTbCH, K BapiaHT MPOMNOHYETHLCS
3aMiCcTb KaTeropii «6aHK-y4yaCHUK» y 3aKOHi BU-
K%pI/ICTOByBaTM NOHATTA «CYB’EKT, WO Cniadvye
30ip».

Be3nepeyHo, Taknin TepMmiH He € 6e3poraH-
HUM 3 JIEKCUYHOT TOUYKM 30pYy, NPOTe 3 Ornsay Ha
QYHKLUIOHaNbHY posib 6aHKiB y CUCTEMI rapaHTy-
BaHHS BiH € ONTUMabHMM, Ha Hally OYMKY.
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