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LUBLILHA JIC3JATHICTD
HEMMTPUCMHULLKUX
TOBAPUCTB

K. B. KAITIOBA,

acucmenm Kagheopu yueginbnozo npaea Ne 1,
Hauionanvnuii lopuduunuii ynieepcumem
imeni Apocnasa Myopozo,

Mm. Xapkie

Hocniooiceno yuginoHy Oi€30amuicms HeniONPUEMHUYLKUX MOBAPUCME, 5KI NOBUHHI
CMBOPI0BAMUCS 3apadU OOCASHEHHs NeGHOI Memu ma HAOLIAMUCS CReYIaNbHOI NPABO30AMHICMIO.
lIpoananizosano naykogy Jaimepamypy ma 3anponoHO8AHO 6lACHe OayeHHs 3A3HAYeHOI
npoodIeMamuKu.

KirouoBi cioBa: HemianpueMHUIIbKI TOBApUCTBA, MI€3JATHICTh HEMIIIPUEMHHUIIBKAX
TOBApUCTB.

Jlie31aTHICTh IOPUAMYHOI OCOOM — 1€ 11 MOXIJIMBICT, BIACHUMH JISIMHU
HaOyBaTH Ta peadi3yBaTH IUBUIBHI MpaBa Ta 000B’s3kH. J{IsSIBHICTH HOPHUIWYHOL
0coOM — 1€, 3BICHO, ALSUIBHICTH JIIOAEH, IO CTBOPIOIOTH OPraHi3aliio, TOMY MIO0
TUIBKM JIIOAM 3[1aTHI J0 BOJIbOBOI MOBeNiHKUA. OpHaK iX poib y 31HCHEHHI
J€3IaTHOCTI IOPUAUYHOI ocoOu pi3Ha. [leski 3 HUX CBOIMH JisiMU HaOyBaroTh 1
CTBOPIOIOTH JJIs1 FOPUJIMYHOI 0COOM TTpaBa Ta 000B’SI3KH, 1HIII COPUSIIOTH 3/I1IHCHEHHIO
BXKE HaOyTHX TpaB i BUKOHAHHIO 000B’s13KiB [1, c. 37].

JIOCHIIPKEHHIO OKPEMUX MUTaHb MPABOBOIO CTATYCy HEMIIIPUEMHUIIBKUX
TOBapuCTB Oyno mpuauieHo ypary B mpausx B. 1. bopucosoi, I. M. Kyuepenko,
I. B. Cmacu6o-®ateeoi, 1. II. Xurankina, B. ®. Ilinnyonoi, B. B. Kounna Ta
0araTbOX IHIIUX YYEHHX, IO MIAKPECTIOE€ aKTyalbHICTh TEMH JAOCIIIIKEHHS.

Memoto cmammi € BUABJICHHS CYNEPEYHOCTEM y UMHHOMY 3aKOHOJABCTBI1
Vkpainu Ta 0UIAXiB iX MOJONaHHSA. AKTYalbHICTH OOpaHOi TEeMU TOJISITaE B
JTOIIIBHOCTI  3aKpIIJICHHS  MEX  3IIMCHEeHHS  MIANPUEMHHUIBKOI  AISJIBHOCTI
HEM1ANPUEMHUIILKUMU TOBAPUCTBAMU.

[MuBinpHUE Komeke Ykpainu (mami — [[K) 1 Hu3Ka creniaibHUX HOPMAaTUBHUX
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aKTiB, IO PETYNIOOTh MISUIbHICTh HEMANPUEMHUIIBKUX TOBAPUCTB, 3aKPIILTIOE MPABO
TaKUX FOPUIAWYHUX OCI0O 3AIMCHIOBATH NIAIPUEMHMIBKY HISUIBHICTh. Y CYYacHUX
yMOBax I OOCTaBMHA Ma€ 3HAYE€HHS, OCKIIbBKH HaJla€ MOXIJIMBICTH CTBOPIOBATH
MarepialibHy ~ 0a3y Uil 3A1MCHEHHS  OCHOBHOi  CTaTyTHOI  JISJIBHOCTI
HeMATPUEMHHUIIBKUX TOBAPUCTB, IS OUTBIN IHTEHCUBHOI M IIIIHOT peai3allii CBOiX
cTaTyTHUX 1uIeh. [TutaHHs mossirae y BU3HAUY€HHI MEX HEOOXiJTHOi ¥ MpaBOMIpHOI
y4acTl HEMiAMPUEMHUIILKUX TOBAPUCTB Y MIANPUEMHUIITBI.

Bimmosimro g0 cr. 86 IIK mepembadeHo mpaBo HEMiAIPHEMHHIIBKAX
TOBApPHCTB, TIOpSA 31 CBOEW  OCHOBHOKI  JISJBHICTIO,  3J1HCHIOBATH
NIANPUEMHUILIBKY JISUTBHICTD, KA € JISUTBHICTIO, CIPSIMOBAHOIO HA CHCTEMATUYHE
OTpUMaHHS NMPUOYTKY, SKIIO 1HIIIE HE BCTAHOBJICHO 3aKOHOM. B ropunuuHiii jpitepatypi
Xo4a 1 BKa3yeTbCAd Ha OIIHOYHHMN XapakTep MOMIOHOTO KpHUTEpiro, OJHAK
pO30DKHOCTEH Yy MOro TiIyMaueHHI BIH BCe-TaKM HE BHKIMKae. JlaHa ymoBa
MPaBOMIPHOCTI  3MIMCHEHHS  MIANPUEMHUIBKOI  JISJIBHOCTI  O3HA4ae, IO
MIIPUEMHUIIBKA MSUTbHICTh HEMIANPUEMHHUIIBKOTO TOBApUCTBA MMOBHUHHA CIYTyBaTH
dbopmyBaHHIO MaiHa Ii€l IOPUAUYHOT OCOOM U BUKOPUCTOBYBATHUCS TUIBKHU TSt
TOBOPUTH, 110 OYy/b-AKa MIANPUEMHUIIbKA AISUIBHICTD, SIKa IPUHOCUTH MIPUOYTOK, IO
CIPSIMOBYETHCS Ha MOKPUTTS BUTPAT OCHOBHOI MISUTBHOCTI, CIYXHUTb JOCSITHEHHIO
LIeH, 3apaiy SIKUX HEMiMPUEMHUIIbKE TOBAPUCTBO CTBOPIOETHCS.

OnHak 3aKOHOJABCTBO, IO PETyJIO€ MPaBOBUM CTAaTyC HEMIANMPUEMHUIBKUX
TOBApUCTB, BCTAHOBJIIOE MEXK1 MPABOMIPHOCTI 3IMCHEHHS MIANPUEMHUIBKOT
JUSTIBHOCTI 3a JIOTIOMOTOI0 MOEAHAHHS JIBOX KPUTEPIiB: MIANMPUEMHHUIIbKA JISIBHICTD
TOBUHHA CIYKHTH JOCATHEHHIO IIUIEH 1X CTBOPEHHS W BIAMOBIAATH IIUM IIUISM.
Haragaemo, mo apyra oOMexyBajibHa yMOBa € 3arajibHOI 1 Mpea’ sIBISETHCS
3aKOHOJABIEM 10 OyAb-AKOi MisUIbHOCTI HEMIAIPUEMHUIIBKOIO TOBAapUCTBA. Y
3B’S3Ky 3 YHMM 1 TIMTaHHA TIPM OIIHII BIAMOBITHOCTI a00 HEBIAMOBIAHOCTI
MIANPUEMHUIIBKOT  TISUIBHOCTI  HEMIAMPUEMHUIIBKOTO TOBAapUCTBA IUISIM  HOTO
CTBOPEHHS BUHUKAIOTh TAKI1 X CaMi.

IToustrsa «BIIMIOBIIHICTH LUTSIM ISUIBHOCTI HeIATPUEMHHUIIBKOTO
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TOBApUCTBa» 3aKOHOJABIEM HE pO3KpuBaeThbcs. Kpurtepii OIIHKK BIAMOBIIHOCTI
MIIIPUEMHHUIIBKOT ISUTBHOCT! CTATYTHUM IUJISIM TaKOX HE BH3HaueHo. He 3aBxam
MOHA BU3HAYUTHU BIAMOBIAae a00 HE BIAMOBIJIA€ JaHA MiJNPUEMHHUIIBKA N1SUTBHICTD
CTaTyTHUM IIUISIM HENIANPUEMHUIIBKOTO TOBapUCTBa. Bumora 3akoHOMABIS MO Te,
AKOI0 camMe € MiJNPUEMHUIIBKA AISUIbHICTh HEMiIMPUEMHUIILKOI OpraHi3allii, Jyxe
pO3ILIMBYACTA.

VY KOXHOMY OKpEMOMY BHIAQJIKy MiAXOAU JI0 MOHSTTS MNiANPUEMHUIIBKOI
TUSTBHOCTI HEMIAIPUEMHHUIIBKOTO TOBapUCTBA € OI[IHOYHUMHU. HeBHU3HAYEHICTD
KPUTEPIIO BIAMOBIJHOCTI MPU3BOAUTH JI0 TOrO, IO B MPAKTHUIl MiANPUEMHUIITBA
BIIMOBIIHUM IUISIM AiSUTBHOCTI HEMIAMPUEMHUIILKOTO TOBAPUCTBA BU3HAETHCA OYb-
SKa JISIIbHICTB, 1110 HE CYNEPEYUTh 3aKOHOJaBCTBY.

Onnak HOpMaTHMBHA BIIMOBA Bij SIKOTO-HEOYAb OOMEXKEHHS MIAIMPUEMHUIITBA
HEMIANMPUEMHUIIKUX TOBApHUCTB, HAa Hall TMOTJAN, HE MOXe OyTH CHpUMHSTA.
3M1iICHEHHS TAKUMU IOPUANYHUMU 0CO0aMU Oy Ib-SIKOT MIAMPUEMHUIIBKOT TISITBHOCTI
HIBEJIOE PO3XO/DKCHHS MDK MIANPUEMHUIBKUMH Ta  HEHIANPUEMHUIIBKUMU
IOPUJIMYHUMH 0COOaMH ¥ CTaBUTH M1 CYMHIB HEOOXIIHICTh MOJI0HOT Kiacudikamii
IOpUJIMYHUX OCI0. YcTaHOBIIEHE OOMEXKEHHSI CBOOOIU PO3MOPSIKEHHS MPUOYTKOM
HEMIANMPUEMHHUIIBKOTO TOBAapUCTBA MOXE OYTH YCIIIIHO TMOJO0JIaHE BCUISIKUMHU
crioco0amMu B paMKax 3aKOHY.

[lepmmit BapiaHT pillIEeHHS MPOMOHYETHCS Yy BUTJISI BCTAHOBJICHHSI 3aKPUTOTO
TepesiKy BHAIB MIANPUEMHHUIIBKOI JISIBHOCTI, 3A1MCHIOBAHOI HEMIANPUEMHHUIIBKUM
ToBapucTBOM. [lepenik Moxke OyTH 3aKpIIJICHU Y HOPMATUBHO-TIPABOBUX aKTaXxX AJIs
BCIX HEMIANPUEMHHUIIBKUX TOBAPUCTB ab0 s HEMIANPUEMHUIBKUX TOBApPUCTB
OKpeMUX BUIB. Takuil mepenik Moxe 3aKpIIUIIOBATUCS M B yCTAHOBYUX JOKYMEHTaX
1 HOCUTH BUYEPIHUM XapakTep. Y CUTyallli, 0 CKianacs, €IUHUM BUXOJIOM MOXKE
OyTH BHU3HAYEHHS y CTaTyTl HEMANPUEMHUIIBKOTO TOBapHCTBA, B SKUX cdepax ado
KOO TIANPUEMHHIIBKOIO JISUTBHICTIO BIIPaBi 3aliMaTHCS JlaHa FOpUIUYHA ocoba [2,
c. 178]. [IpuuomMy 3aCHOBHHMKH MOXKYTb Iepea0aYUTH HE OJUH BUJ i IPHEMHHIILKOT
JUSTIBHOCTI, OCKIJIBKM BIAHOCHO KUIBKOCTI BUIB AISUTBHOCTI OOMekeHb Hemae. Ham

VSBIISIETHCSI, IO 3alpONOHOBAHUM CHOCI0O HE BHpIlNIye MPOOJIEeMU BUSBICHHS
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«BIAIIOBIAHOCTI» LUISIM CTBOPEHHS HeTATPUEMHHUIIBKOTO TOBapUCTBA
MIIPUEMHHUIIBKOT JTISJIBHOCTI, a JUIIe BHU3HAyae cy0’ekTa, sSkuil Oyne mpuiMaru
BI/IMOBI/IHE PIIICHHS.

[Hm11 aBTOPM MPOMOHYIOTH MiJl BIAMOBIAHICTIO MIANPUEMHHUIIBKOI IISUTBHOCTI
HEMIJIPUEMHHUIIBKOIO TOBAPUCTBA CTaTYTHUM IUISIM ~ PO3YMITH  BIJICYTHICTb
CYMEPEUYHOCTI MDK XapaKTepoM MiANPUEMHHUIBKOI JISUIBHOCTI W CYTHICTIO
nepeciaiiyBaHuX IOPUANYHOI o0co0o0r0 Iuiedl. Hampukinan, He MoXe BBa)kaTHUCS
MPaBOMIPHOIO TOPTiBIs COUPTHUMU W TIOTIOHOBUMHU BHpoOaMu, 3/1HCHIOBaHA
(hoHIOM 31 CIPUSHHS Ta PO3BUTKY (P13KYJIBTYPH 1 CHOPTY.

Ha nam moruwsin, BHUKIAAEH1 BHILE BapiaHTH MOXYTh JIMUIIE BiJKOPHUIYBaTH
icHyIouy mpoOJieMy, aje He BUpINIyIoTh i1 B npuHiumi. [Ipobiema nonsirae B Tomy,
0, HAJAABUIM  HEMANPUEMHUIBKUM  TOBApUCTBAM  MpaBo  31MCHIOBATH
MIAIPUEMHHUIIBKY JISTIBHICTD, 3aKOHO/IABEIlb HE BUBHAUMBCSA 3 MEXKAMH II1€1 y4aCTI.

3 onmHOro OOKy, HOPMH 3aKOHOJABCTBA MpEa SABISIOTh [0 3A1MCHEHHS
HEMATPUEMHHUIIBKUMH TOBAPHUCTBAMH IIANPUEMHHUIIBKOI JISTBHOCTI JIMIIIE BUMOTH
po ii BIAMOBIIHICTh YCTAHOBYUM JOKYMEHTaM 1 3aKOHY. [[OHATTS miANpUeEMHUIBKOT
TATBHOCTI € €IWHUM, 3arajbHUM, 110 T[O03HadYae Ty a0 IHINY AISUTBHICTD
MIAMPUEMHHUIIBKOIO, HE3aJIC)KHO BiJ OCI0, K1 L0 AISIIBHICTD 31IMCHIOIOTH. 3 1HIIIOTO
O0OKy, Yy cChHelialbHUX HOPMATUBHMX aKTax, 0 pEryJioloTh AISUIBHICTD
HEMIANPUEMHUIILKUX TOBAapPUCTB, 1[I TMOJIOXKEHHA HE OJepXXaJd OJHAKOBOIO
3aCTOCYBaHHS.

VY 3MicTI mpaBOMIpHOT MIANPUEMHUIBKOI ISUIBHOCTI HEMANPUEMHUIIBKUX
TOBAapUCTB MOKHA BUJIUTUTU TPU KOMIIOHEHTH.

[To-nepiie, Mo OPUHOCATH, NPUOYTOK BUPOOHUITBO TOBAPIB 1 MOCHIYT, SIKi
BIAMOBIAIOTh IUIIM CTBOPEHHS HEMIANPUEMHHUIIBKOTO TOBapHCTBAa. Buxonsum 3
JIETaJbHOTO  BU3HAYEHHS  MIAMPUEMHMIIBKOT  JTISUIBHOCTI  SIK  CaMOCTIHHOI,
31MCHIOBAHO1 HA CBIM PU3UK JISUTBHOCTI, CIIPSIMOBAHOT Ha CUCTEMATUYHE OJICPKAHHS
npuOyTKY, 10 TaKOI MO>KHA BIIHECTH TUILKH BUPOOHUIITBO TOBAPIB 1 HAJAAHHS MOCTYT
K1 PUHOCATH MpUOyTOK. IlinTBepmKye 1e i ToM (pakT, 1mo 3aradbHa BuMora [IK

PO BIAMOBIAHICTh MIANPUEMHULIBKOI AISUTBHOCTI HEMIANPUEMHUIIBKOIO TOBApPUCTBA
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LIJISIM CTBOPEHHS TIPEJ1 SIBISETHCS 3aKOHOM TUIBKU /10 JAHOT CKIaJ0BO1.

[To-apyre, mpuabanHs Ta peanizailis I[IHHUX ManepiB, MAHOBUX 1 OCOOUCTUX
HeMailHOBUX mipaB. Taka MisUIBHICTD HE MOXXE OYTH OJHO3HAYHO BIJHECEHA [0
TUSTBHOCTI mianpueMHuIbkoi. [lpuaOanns ¥ peanizaiis IIHHUX ManepiB MOXYTh
HOCHUTH XapaKTep pa30BHX MPaBOUYMHIB. Te€ Xk MOKHA CKa3aTH ¥ BITHOCHO MAaWHOBHX 1
0CcOOMCTUX HEMAWHOBHUX IpaB. BiAMOBIIHO Taki MpaBOYMHU MOXKYTh CTAaHOBHUTH SIK
3BUYAliHy TOCHOJAPCHKY MISUIbHICTh HEMIANPUEMHHUIIBKOTO TOBAPUCTBA, TaK 1
BIIHOCUTHCS 10 MIANPUEMHUIIBKOI, MOpHU 1i COPSIMOBAHOCTI HAa CHUCTEMAaTHUYHE
OJIep>KaHHS NPUOYTKY.

[lo-TpeTe, y4acTh HEMIANPUEMHUIIBKOTO TOBAapHCTBA B TOCHOAAPCHKUX
TOBapUCTBaX 1 B TOBAPUCTBAX Ha Bipi AK BKJIAJHUK. OCTaHHIN 13 3a3HAYEHUX Y CKIaI1
MIANPUEMHUIIBKOT  AISJIBHOCTI HEMIANPHEMHHUIIBKOTO TOBApHCTBA CKIIAJIOBUX €
HaOUIbIl cripHuM. Jlesiki BYeHI BBa)XarTh, IO B I[bOMY BHIIAJIKy Yy4acTb
IOPUJIMYHOI OCOOM B MIANPUEMHUIITBI XAPAKTEPUIYETHCA aX HISK HE TUM, YU
BUKOHY€E caMa IOpHAMYHA 0co0a poOOTH M MOCIYTrH 3a IUIATy, a HAsBHICTIO B MOTO
BJIACHOCTI 1HIIOI IOPUANYHOI 0COOH, IO MPUHOCUTH MPUOYTOK JAaHOI OpraHizailii sk
CBOEMY BJIACHUKOBI (CriBBJIacCHUKOBI) [3, ¢. 47]. Ane, Ha HaIl MOIJISII, TaKa y4acTh
HE MOXXe OyTH BHM3HAaHA MIJINPUEMHUIITBOM, HAcCaMIIEpell, Y CHIIy BIJCYTHOCTI B
HbOMY O3HAaK CaMoi AiSTIbHOCTI.

Sk 3a3Havanocs BUIIE, YNHHE 3aKOHOJABCTBO J03BOJISE€ HEMIANMPUEMHUIIBKUM
TOBApUCTBAM 3M1MCHIOBATH MIANPUEMHUIBLKY JisIbHICTh. Hanpuknazn, 3akoH
VYxpainu «[Ipo momituani maptii» Big 05.04.2001 p. cepen BUAIB MiaANPUEMHHUIIBKOT
JUSTIBHOCTI, SIK1 BIIpaBi 3/11MCHIOBATH MOJITUYHA MAPTis, ii perioHaabHi BIIIJICHHS Ta
HII CTPYKTYPHI MiIPO3JUIH, TOPSA 3 1HPOPMAIIHHO, PEKIAMHOI0, BUJABHUYOO i
noiirpadiuHo0  JIAJABHICTIO, BHUTOTOBJICHHSIM 1 MpPOAaXeM CYBEHIPHOI Ta
noiirpadidHoi MpoayKii i3 CHMBOJiKOI K (a00) HaliMEHYBaHHSIM IOJITHYHOI
napTii, NpuIlyckae W MpoAax, 3/1ayy B OPEHJly HAsBHOTO Yy BJIACHOCTI MOJITUYHOT
MapTii pyxoMoro W HEPyXoMOro MaiHa 3 OTJISIAy Ha Te, IO Il 00’ €KTH ITUBUIBHUX
MpaB MOXYTh HAJI)KaTH JI0 YHUCJA KOIITIB Ta IHIIOIO MalHa MOJITUYHOI MapTii

(ct. 14 3akony) [4].



Teopisn i npakmuka npasoznaécmea. — Bun. 2 (6) / 2014 Mo 210-piuua Yuieepcumemy

3acHOBYBAaTH  HEMIJNPUEMHUIIBKE  TOBAPUCTBO  YSIBISAETHCS  JOCUTh
MEPCIeKTUBHUM IS BeJeHHd Oi3Hecy, TOMY III0 YMOBH OIOJATKyBaHHS
HEMIANMPUEMHUIILKUX TOBAPUCTB, 110 HABITh 3A1MCHIOIOTh TOCMOAAPCHKY JISUIbHICTD,
Ha0araTo CHPUATIUBINI, YUM TMOPSAJIOK CIUIATH IMOJATKIB, YCTAaHOBJICHHUH JJIsl BCIX
BUJIIB MIANPUEMHUIBKUX IOPUIUYHUX 0Ci0. ToMy HEOOXIIHO MUIBHO CTEXKUTH 3a
BUKOPUCTAHHSIM KOIITIB, sIKi OYJIyTh HaJXOAWTH B MIANPUEMHHUIIBKOI TISJIBHOCT1
HEMIANMPUEMHUIILKOTO ToBapucTBa. Ha Ham mnornsg, el npuOyTOK NOBHUHEH
CIPSIMOBYBATHCSl BUKJIFOUHO HA peaizallilo METH, 3apaju Kol OyJ0 CTBOpPEHE JlaHe
HEM1ANPUEMHHIILKE TOBAPUCTBO.

Posnonin ropuauyHux oci0 Ha NOIAOIPUEMHUIBKI Ta HEMIANPUEMHUIBKI
BJIACTUBO TIIbKU I[MBUIBHOMY O0OOpoTY ¥ 3poOJe€HO 11 BiAMEXYBaHHSA
HEMIANPUEMHUIILKUX TOBApPUCTB Bij rocmnojaproruux cyo’exti. [IpaBoBa npuposaa
HEMIANPUEMHUIILKUX TOBAPUCTB HE MPUITYCKAE AKTHUBHOI y4acTi B TOCIOJAPCHKOMY
(miAmpUEMHULIBKOMY) O0OpOTI 1 B IHIINIM MISUIBHOCTI, SAKIIO II€ HE BIAMOBiZaEe MeETi
iXHBOrO CTBOpPEHHS. Y 3B’SI3KYy 13 YUM HAJaHHS HEMIANPUEMHUIIBKUM TOBapUCTBAM
npaBa 3A1MCHIOBATU MiJNPUEMHUIBKY ISUIBHICTh YSBISETHCS CHIPHUM. 3 OJHOTO
00Ky, cyyacHi peanii Taki, 10 HEMiANPUEMHUIIbKE TOBAPUCTBO 3MYIIECHO 3aiiMaTUCS
MaTepiaibHUM 3a0€3MEUEHHSIM CBO€1 JAISUIBHOCTI CaMOCTiiiHO. 3 iHHIOro -—
BCTaHOBJICH] B 3aKOHOAABCTB1 BUMOTH JI0 31MCHEHHS MIANPUEMHHUIIBKOT TISTIHOCTI B
CUJIy CBO€1 HEKOHKPETHOCTI HE OJIEpKajy OJIHAKOBOTO 3aCTOCYBAHHS HA MPAKTHIII i,
BIIMOBIIHO, iXHE JOTPUMAHHS MPHU 3AIMCHEHHI MIANPUEMHHUIIBKOI ISJIBHOCT1
HEM1ANMPUEMHUIILKUMU TOBAPUCTBAMU JJOCUTH CKIIAJIHO BCTAHOBUTH.

Pazom 13 THUM, OCKIIBKM HEMIANPUEMHUIIbKI TOBApUCTBA OEpyTh AKTUBHY
y4acThb y IIMBUIBHOMY OOOpOTi, HEOOXITHO 3a0e3MEeUUTH SK 1HTEPECH iXHIX
KpEIUTOpiB, Tak 1 IHTEpPECHM CaMOro TOBAapuUCTBA. BupilieHHs MpoOJiieMH Ham
0auuThCS y BCTAHOBJICGHHI 3a00pOHM Ha TMPsAMY Y4YacThb HEMIINPUEMHUIIBKUX
TOBApUCTB y MIANPUEMHULIBKIN AISUIBHOCTI, a00 JO3BOJIEHHI YYacTi y JyXke
HEBEJIMKUX MeXaxX, TOMY IO OyAb-fiKa MIANPUEMHUIIbKA ISUIBHICTh TOBAapUCTBA
MOBUHHA OYyTH IpyropsiiHa, BTOPUHHA U, MOXkKe OyTH, HaBITh HEMOCTIHA.

VY 3B’s3Ky 3 IIUM Ha 3aKOHOJABUOMY pIBHI HEOOXIHO MepeadayuTu 3acio
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BIUIUBY Ha HEMIANPUEMHUIIbKI TOBApHUCTBA Yy pa3l iX 3J0BXKUBAHHS MPABOM
3aiiMaThCs MIANPUEMHULIBKOIO NISUTBHICTIO, MAa€ThCsl HA yBa3l BUMAJO0K, KOJU Taka
JUSTBHICTh CTa€ TOJOBHOIO, Yy BHIJIS[I, HANPUKIAJ BTPATH CTaTyCy HOPUAUYHOT
oco0u, TOOTO CKacyBaHHS JEP>KaBHOI peecTpallii HeMiAMPUEMHUIIBKOTO TOBAPUCTBA.

VYcTaHOBIIEHHS 3a00poHHN Ha 3I1MCHEHHSA HeTATPUEMHUIIBKUMHU
TOBApUCTBAMU MIANMPUEMHUIIBKOT TISITBHOCT1 JO3BOJIUTh, 3 OJJHOTO OOKY, BUKIIFOUUTH
HEMIANMPUEMHUIIbKI TOBapUCTBA 13 YMCIA MIANPUEMIIB, L0 30epira€ YUCTOTY
MIPaBOBOI'0 PETYNIIOBaHHS [ISUIBHOCTI HEMIANPUEMHHUIIBKUX IOPUAUYHUX 0Ci0. 3
IHILIOrO — Takl OpraHizalii MaTUMyTh MOXJIMBICTh MATEPIATLHOTO 3a0€3MEeYEHHS
CBO€1 NISUTBHOCTI 3a JIOMIOMOTOI0 PO3MIIIEHHS BUIbHUX (DIHAHCOBUX 3ac00iB abo
MaiiHa.

HeninnpueMHUIIBKUM TOBApUCTBAM HE MOXHA 3a00POHSTH OJICPKYBATH ILIATY
3a Ty abo IHIIYy CTaTyTHY AlsUIbHICTH. Hampukian, BXiIHY IjiaTy B My3eidl abo Ha
TeaTpajbHy BHUCTaBy. PazoMm 13 TUM po3Mip MOXJIMBOI OIUIATH PpoOIT abo mOCIyr
HEMANTPUEMHHUIIBKOTO TOBAapUCTBA, IO CTAHOBIATH WMOTO OCHOBHY JiSUIBHICTB,
MOBUHEH OyyBaTHCS HA MPUHIUIIL PO3YMHOCTI.

TakyuM YWHOM, HENAIPUEMHHUIIBKI TOBAPUCTBA MOXKYTh OYyTH MNacCUBHUMU
YYaCHUKAMU MIAIMPUEMHUIILKOTO 000pOTY, TOOTO BHOpaBl PO3MilllaTH HASIBHI B HUX
(diHaHCOBI 3acO0M B KPEAUTHUX YCTAaHOBAaX, Yy I[IHHUX Manepax, 3/1aBaTd B OPEHAY
3aiiBe a00 MaifHO, 110 HUMHU O€3MOCcepeIHbO HE BUKOPUCTOBYEThCS. Taka AiSIbHICTD
HE € TI0 CYTI MIAMPUEMHUILITBOM 1 J03BOJISIE 30€PETrTH HEMIANMPUEMHHUIILKUI XapaKTep
JUSTTBHOCTI PO3TIISTHYTUX IOPUIUYHUX OC10.

Y  Bumanky, SKII0 HEOANPUEMHUIIBKE TOBAapUCTBO Mae MOTpedy B
J0AATKOBOMY MaTepialbHOMY 3a0€3MeUYeHH] CBOET AISIIBHOCTI, OUTBIIMX (PIHAHCOBHUX
HAJIXOJKEHHSIX, BOHO MO€ CTBOPUTHU HOBY MIAIPUEMHUIIBKY IOPUIUYHY 0COOY, 110
Oyne 3IIMCHIOBAaTH MIANPUEMHULIBKY JOISUIBHICTh 1 TUIATUTH MOJATKU  SIK
MIIPUEMHHUIIBKA IOpUIMYHA 0co0a. 3aKpIIJIEHHS TaKOro MpaBHJia B 3aKOHOJABCTBI
3poOUTh ICHYIOUY CHUTYAI[ll0, Ha HaIll MO, OUIbIie mpo30oporo i diTkoro. He Oyme
HEOOXITHOCTI  BUSBJISATH  MIANPUEMHHUIIBKY  JISJIBHICTD, abo 1 Mex|,

HGHiI[HpI/I€MHI/II_IBKOFO TOBapUCTBA.
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[linmpueMHMITbKA MISIBHICTE  MIANPUEMHUIIKUX TOBApPHUCTB, CTBOPEHUX
HEMIANPUEMHHUIILKUMH, a00 3 IXHBOIO yYacTIO, MOXE 3A1MCHIOBATUCS BUHSTKOBO 3
METOI0 OJIepKaHHA NpUOYTKY ¥ OyTU HISIK HE IMOB’A3aHOI 31 CTATyTHOIO JISIbHICTIO
HEMIANMPUEMHUIILKOTO TOBapucTBa. CTBOPEHHSI TaKUX MIANMPUEMHUIIBKUX TOBApPUCTB
MPEACTABISAETbCS HEOOXIAHUM HE TUIBKA 3 TOTJSAAY BHUKIIOUEHHS ICHYIOUUX
MNpPOTHPIY Yy I[UBUIBHO-IIPABOBOMY PETYJIIOBAaHHI JISNIBHOCTI HEMiIMPUEMHUIIBKUX
TOBApUCTB, aje W 3 morisaay e(QeKTUBHOCTI 3AIMCHIOBAHOI MIAMPUEMHHUIIBKOT
nisnbHOCTL.  [liAnpueMHUIIBKI IOPUAUYHI OCOOM MOXKYTh MaTuh OUIbIIHK 0OCsT
MPaBO3JaTHOCTI W HE OOMEXEeHI y BUJAX MIANPUEMHUIBKOT ISUNIBHOCTI, OKpIM
BUIMAJIKIB BCTAHOBJIEHUX 3aKOHOJIABCTBOM, MAIOThCS Ha YBa3l BUAM JISIBHOCTI, L0
MIJJIATA0Th JIIEH3yBAaHHIO.

Kpim toro, 6epyum 10 yBaru BaKJIIUBICTb OJE€p>KaHHS OXOJIB Bl AISTIbHOCTI
MIIPUEMHUIIBKOTO, HEOOXITHO TNepeAdayuTH B 3aKOHOJABCTBI  MOXJIMBICTD
HEMIANMPUEMHUIILKOTO TOBApUCTBA BIUIMBATA Ha PIIIECHHS, NPUIHATI OpraHaMu
VOpaBIiHHS  MIANPUEMHUIIBKOI  IOPUUYHOI  OCOOM, YMOBH  BEIEHHS iM
HiIMPUEMHUIIBKOT JISUTBHOCTI Yepe3 ydacTh y HOro CTaryTHOMY Kamitaii W (abo)
BIAMIOBITHO 70 yMOB JOTOBOPY. 30KpeMa, A0 TaKWX BIJHOCHH, Ha Halll TOTJIAI,
IIJIKOM 3aCTOCOBHA KOHCTPYKIIIiSl XOJITUHTY, TOOTO 3aJIe)KHUX IOPUIMYHUX OCI0.

Buxonsun 3 BUIIEBUKIIAICHOTO, MOXKHA JIATH TaKUX BUCHOBKIB. Ilepi 3a Bce,
HEOOX1IHO OUIBII KOPCTKO PErIaMEHTYBAaTH 3a00pPOHY OJAEpKaHHS MNPUOYTKY HJIs
HAaCTYITHOTO MOro pO3MOAUTYy MDK yYaCHHUKaMH HEMIIIMPUEMHUIIBKOTO TOBapHCTBA
(3aMHATTS MINPUEMHUIIBKOIO JiSUIBHICTIO). TakuM 4YHUHOM, MpPaBOCyO’ €KTHICTH
HEMIANMPUEMHUIILKUX TOBAPUCTB MOBUHHA OOMEXKYBATUCSA IEBHOI METOIO, 3apaau
SIKO1 BOHA CTBOPIOKOTHCH.

AHauni3 crerniaJbHOr0 3aKOHOABCTBA, 10 PETYJIIOE MISIBHICTh OKPEMHUX BHUJIIB
HEMIANMPUEMHUIIBKUX TOBApUCTB Yy MOpiBHAHHI 3 HopMmamu LK, no3Boinse nidtu
BHCHOBKY, III0, HAaJIaBIIM TIPaBO HEMIINPUEMHHUIILKUM OpraHizalisM 3aiimaTucs
MIANPUEMHUIIBKOIO NisuTbHICTIO, K Tak 1 He BUPIIIMB OCHOBHOTO MUTAHHS, SKUM
YUHOM II€ BI1I0OyBaeThCcs. BOadaerhcs, 10 II€ MOBUHHI OyTH MIANPHEMHHIIBKI

TOBApUCTBA OJHIET OCOOHM, SKIIO BOHU XOUYyTh 3alMaThcCs TUM BHUIOM
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MIIITPUEMHHUIIBKOIL TISTTBHOCTI, SIKUW HE BIATIOBIJIa€ MET1 HOTO CTBOPEHHS.

[{uBinbHAa mMpaBOCYO’€KTHICTh HEMIANPUEMHHUIIBKOI — OpraHizamii — e
IOPUJIUYHO 3aKpIIJIeHa MOKIUBICTh OyTH YYaCHUKOM IIUBUIbHUX MPABOBITHOCHUH, 1110
YaCTKOBO OOMEXKEHa CTAaTyTHOI METOK TMpU 3[IMCHEHHI NpaB Ta OOOB’SI3KIB
VYaCHUKIB IMBUIBHOIO O0O0OpPOTY B 3alHATTI MIANPUEMHUIBKOK MISUTBHICTIO.
[IpaBOCyO’€KTHICTH K€ HEMIANMPUEMHHUIIKOTO TOBAPUCTBA BU3HAUEHA METOIO 3apajiu
JOCSITHEHHS SIKOi BOHO OyJIO CTBOPEHO, caMa BOHO M030aBJI€HO IpaBa 31MCHIOBATH
JUSTIBHICTh BCyIeped 1i€i MeTh. Y [JaHOMY BUIIAJIKy WAEThCA MPO CIHElialbHy
(ITEOBY) TIpaBO3ATHICTS [5, ¢. 160].

HeoOximHO dYiTKO BiIMEXKOBYBAaTH OCHOBHY (CTaTyTHy) MeTy MiSUTBHOCTI
HEMANTPUEMHHUIIBKOTO TOBApHCTBA Ta IHIN BHAM AisIbHOCTI. ToOTO JOCATHEHHS
OyIlb-IKUX IIJIEH OKpIM OJiep>KaHHS MPUOYTKY JUIsl HOTO HACTYIMHOTO PO3MOILITY MK
YYaCHUKAMU.

HisnpHICTh, sKa 3a0e3nedye JIOCATHEHHSI OCHOBHOI CTaTyTHOI METHU
HEM1AMPUEMHHIILKOL OpraHizallii, Moxke OyTH sIK OCHOBHOIO, TaK 1 OB’ s3aHOI0, TOOTO
JOTIOM1KHOIO.

['onoBHEe — HEOOXIIHO HAa 3aKOHOAABUOMY PIBHI YITKO BUKJIACTH MPUITYCTUMI
MEX1 MIJNPUEMHUIIBKOT JISUIBHOCTI HENANPUEMHHUILIBKAX TOBAPUCTB, TaKOXK
BU3HAUYUTH GOPMY IIi€l MIANPUEMHUILIBKOT MIsUTbHOCTI. [liampuemMHMIbKA AISTBHICTD
MIIPUEMHUIIBKUX TOBAapPUCTB, CTBOPEHUX HEMIAIPUEMHUIIBKUMU a00 3 iXHBOIO
Y4acTIO, MOXE 3A1MCHIOBATUCS BUHATKOBO 3 METOIO OJIEp>KaHHS MPUOYTKY U OyTH
HISIK HE MOB’S3aHOI0 31 CTATyTHOIO MISUIBHICTIO HEMiINPUEMHHUIILKOTO TOBAapPHUCTBA.
CTBOpEHHS TaKUX MIAMPUEMHHUIIKUX TOBAPUCTB YSABIISIETHCS HEOOXITHUM HE TUIbKU 3
MOTJIA/Y BUKIIOYEHHS ICHYIOUMX MPOTHUPIY Y IUBUILHO-NIPABOBOMY PETYJIIOBaHHI
TUSTBHOCTI HEMIAIPUEMHUIIBKUX TOBAPUCTB, ajle W 3 mnorisigy eQGeKTUBHOCTI
3M1MCHIOBAHOT MIAMPUEMHUIIBKOT MisIbHOCTI. [liAMpHEMHUIIBKI TOBAPUCTBA MOXKYTh
MaTh OUTBIIMI OOCSAT MPaBO3JATHOCTI M HE OOMEXKEH! y BUJAX MIAMPUEMHHUIIBKOT
TUSITBHOCTI.

Kpim Toro, 6epyun 10 yBaru Ba)KJIMBICTh OJIEp>KaHHS JOXOMAIB BiJ JAISUIBHOCTI

MIANPUEMHUIIBKOT ~ OpraHizaiii, HeoOXiJHO TiepeadaunuTd B  3aKOHOJABCTBI
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MOXJIMBICTh HEMIANPUEMHUIIBKOTO TOBAapUCTBA BIUIMBATH Ha PIIIEHHS, MNPUHHATI
OpraHaMH KEpyBaHHS MIANPUEMHUIIBKOT IOPUAMYHOI OCOOM, YMOBH BEICHHS iM
HIMPUEMHUIIBKOT JISUTBHOCTI 9epe3 ydacThb y HOro cTaryTHOMY Kamitaii W (abo)
BIIMOBIZIHO 70 YMOB JOTOBOPY. 30Kpema, /10 TaKuX BIJIHOCHUH, Ha Halll MOTJIS,
I[IJTKOM 33aCTOCOBHA KOHCTpPYKIis adimiioBanux (3aJIeKHUX) IOPUAHMYHUX Oci0 [6,
c. 103].

TakuM  4YMHOM, LMBUIBHA  MNPaBOCYO €KTHICTh  HEMIANPHEMHHUIIBKOTO
TOBapUCTBA — 1€ IOPUANYHO 3a0e3MeueHa MOXKJIUBICTh CTaTH YYaCHUKOM IUBUIBHUX
MPaBOBIIHOCHH, YaCTKOBO OOMEXEHa CTaTyTHOK METOI0 MpH 3J1MCHEHHI IpaB Ta
O00OB’SI3KIB yYaCHUKIB LHMBUIBHOIO OOOPOTY Yy 3AIMCHEHHI B TOMY 4YHCIl U

MIAIPUEMHHUIIBKOL JISTTBHOCTI 3apaJul JOCSTHEHHSI OCHOBHOI CTaTYyTHOI METH.
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Kayrwoa K. B. TI'pakpanckas  1eecrioCOOHOCTbL  HeNpeANPHHUMATEIbCKHX
TOBAPHUILECTB.

Paccmompena epasicoanckas oeecnocobHocmv HenpeonpuUHUMAmenbCKux mosapuuecms,
Komopbvie OO0JICHbL  C030A8AMbCs  PAObl  OOCMUNCEHUST ONPEOeNeHHOU yeau U HAOeiambcs
CneyuanvbHol npasocnocooHocmouio. Ilpoanarusuposana Hayuwas aumepamypa u NpeodioHCeHO
cobcmeennoe sudenue npooIeMamuKi.

KaroueBble  ca0Ba:  HENpeANPUHUMATEIBCKHE  TOBApUINECTBA,  JIEECHOCOOHOCTH
HeTIPEIPHHUMATEIbCKUX TOBAPHUILIECTB.

Katsyuba K. V. Legal capacity of nonprofit organizations.

This article analyzes the civil capacity of non-profit organizations that need to be created to
achieve a certain goal and gives special legal force. In this article was reviewed scientific
literature and offered own vision of these problems.

Key words: nonprofit partnerships, legal nonprofit organizations, legal capacity of nonprofit
organizations.
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