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3miHa gepkaBHOro ycTpot, opMy MpaBfiHHSA, SKa
Biabynacs y Hawi kpaini Ha no4aTky 90-x pp. XX cT., 3po-
3yMino, nocrtasuna nepepq ykpaiHCbKMM afMiHICTPaTUBHUM
NpaBoOM HOBi 3aBOaHHS, FOMOBHE 3 SIKUX MOMsArae y Tomy,
L0 Ha3BaHa ranysb NpaBa Mae CNpPUSTU YTBEPIPKEHHIO Ta
3abe3neyveHH0 peanisauii npaea, cBo604 Ta 3aKOHHUX
iHTepecis npuBaTHWUX Ocib y iX B3aemoBigHOCMHax 3 ny6ni-
YHO afMmiHicTpauieto. 3 ornsgy Ha ue, NpaBoOBE perynto-
BaHHS METOZiB [AEpXXaBHOrO yNpaBriHHA CYTTEBUM YMHOM
3BYXYETbCA, Ta BUTICHAETLCA HOBUMUW IHCTUTYTaMU aaMiHi-
CTpaTUBHOrO npaBa — iHCTUTYTOM aaMiHiCTpaTUBHOI Npo-
uenypu, iHCTUTYTOM aaMiHICTpaTUBHOI MOCAYrW, iHCTUTY-
TOM aaMiHIiCTpaTUBHOrO AOroBOpY TOLWO. HassaHi 3MiHK,
6€e3yMOBHO, CTOCYIOTbCSl TaKOX i iHCTUTYTY NMepeKkoHaHHSs,
KU 0O CbOrOAHILUHBOrO OHS, He AMBASIMUCL Hi Ha WO,
NPOAOBXYE AOCMIOKYBATUCS HA CTOPiIHKAX HaB4yanbHOI Ta
HayKOBOi NniTepaTypu 3 agmiHicTpaTneBHoro npaea. lNpoTe 3
Takol cuTyauielo My norogutucea He moxemo. Lle nos'asa-
HO 3 psAoM npuymnH. MNo-neplue, y cyvacHi HayKoBiln nite-
paTypi 3 agMmiHiCTpaTMBHOro npaBa [OCUTb 0BrpyHTOBaHO
A0BOOUTLCA AyMKa Mpo Te, WO yKpaiHCbke aAMiHicTpaTue-
He NpaBoO MOBWHHO GiNnbll aKTMBHO TpaHcdopMyBaTUCH 3
npaea ynpaeniHCbKOro y npaso nybnivyHo-cepsicHe. Taki
3MiHM, SK Hacnigok, Npu3BeayTb A0 AOMiHYBaHHA Yy npea-
MeTi agMiHICTpaTUBHOro Npasa He ynpaBsriHCbKuX, a nybni-
YHO-CEPBICHMX BIOHOCWH, AKi nepeabavaloTb HE O4HOCTO-
POHHIN BNMMB YNOBHOBaXeHOro cyb'ekta Ha nigBrnagHvn
00'ekT, a iXx ABOCTOPOHHIO B3aemogilo. Buxoasum 3 uporo,
BUKOPWUCTaHHSA METOAIB ynpasniHHA y cdepi agMmiHicTpaTu-
BHO-MPaBOBOro perynioBaHHS CyCninbHUX BiAHOCWH CyTTe-
BMM 4YMHOM 6ynae 3ByxeHe. No-gpyre, CyTHICTb Ta 3MicT
3axodiB NepeKkoHaHHs CBiAYMTb NPO X OpraHi3auiiHuiA xa-
pakTep, Yy 3B'A3Ky 3 UMM 3aCTOCYBaHHS OCTaHHIX HE MOXe
BUKIMKATK NPaBOBIAHOCUMHU MiX cyb'ekTaMu agmiHicTpaTu-
BHOrO npaea. TakMuM YMHOM, HOPMW afMiHICTPaTUBHOIO
npaea, y Kpawomy BUMNagKy, MOXyTb BM3Ha4YaTU nuiue
npaBa NeBHUX Cyb'eKTiB HA 3aCTOCYBaHHS 3ax0fiB NEPEKO-

HaHHSA. o-TpeTe, OCKINbKM 3aCTOCYBaHHS 3axodiB Nepeko-
HaHHS [0 y4YacHWKIB NPaBOBIOHOCWMH HE BUWKIMKAE MpaBo-
BMX Hacnigkis, To fii abo 6e3gianbHicTb Woao ix 3acTocy-
BaHHs abo He3acToCcyBaHHA He MOXyTb OyTM nMpeameTom
KOHTponto 3 6oKy aaMiHICTpaTUBHUX CyAiB.

Ha nigcraBi BUknageHoro MoxHa AiNTv BUCHOBKY, LLO 3a
CyyacHuUX YMOB pO3BUTKY agMiHICTpaTUMBHOro npasa Ans
3axodiB MEepPEeKOHaHHs1 3anvLaeTbCsl HaA3BMYaAMHO Maro
Micuqa y noro npeameTi. MoXnNnMBO came UMM i NOACHIOETBCA
TOM haKT, WO Yy EBPONENCHKI Hayui agMiHiCTpaTUBHOro
npaea MUTaHHS NEPEeKOHaHHsI Ha CTOpIHKax BignoBigHOI Ni-
TepaTypu He JOoCHimKyoTbCA. beayMoBHO, MU He 3aknvkae-
MO BIAMOBUTWUCS BiA peanisauii yCinaknx npoinakTUYHmX
abo BMXOBHUX 3axofiB. HaBnaku, iX KinbKicTb Ta iHTEHCUB-
HiCTb 3acTocyBaHHA Mae 6yTun 3binbweHa. MNMuTtaHHA nonsrae
nvwe y ToMy, Lo 3a3HavYeHuin iHCTUTYTy mae ByTu BuBede-
HWM 3a MeXi BITYM3HSHOrO aaMiHICTPaTMBHOMO Mpasa i BU-
BYATMCS NPEACTAaBHUKAMUN HAyKW OEPXKABHOMO yNpaBniHHS.
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BEAKI ACNEKTU CYTHOCTI KOHCTUTYLIMHOINO CYAOUYUHCTBA

Cmammsi npucesiieHa numaHHsM 8U3Ha4YeHHs1 NMoHsAMms KOHcmumyui&Hoao cydothcmea ma cmpykmypu KOHcmumyui&-

Ho20 npouecy.
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Y Hayui KOHCTUTYLINHOrO Npasa yHaaMeHTanbHUMK 3a-
ranbHoOCOUjanbHUMU  Ta  iHOMBIAYanbHUMW  LLIHHOCTAMWU €
npaea NoaVMHW, AEMOKPATISA, NpaBo i 3aKOH, KOHCTUTYLioHa-
nisam, npaBoBa AepxaBa. Y MpaBoBii Aepxasi ocobnuee
MicLle nocigae cyaoBa Bnaaa, LWo opraHisauinHo yHKLUIoHye
y dopmi cuctemm cygis. Cyaosa cuctema nocrae epektms-
HAM €ernemMeHTOM Yy [AepXaBHOMY MeXaHi3Mi CTPUMYBaHb i
npoTmBar, MyHKUIOHYBaHHS SKOI CMPSIMOBAHE Ha BUPILLEHHSI
npaBoBUX KOHMNIKTIB, HE MAMIHAYM NPU LbOMY 3aKOHOAa-
BYY UM BUKOHABYY TiNikv Brnagu. Y KOHTEKCTi Aii npuHUMniB
NpaBoOBOI AepXxaBu rapaHToM iX peanisauii Ta dopMyBaHHA
peanbHOi AeMoKpaTii BUCTynae KOHCTUTYLinHe npaBocyaas,
30iMCHIOBAHE KOHCTUTYLINHUMK cyaamu y ¢opMi camocCTiit-
HOro BUAY Cy4OYMHCTBA — KOHCTUTYLINHOIO CyA04MHCTBA.

B YkpaiHi oCTaHHIM 4YacoM BWCMOBMOIOTLCA OYMKM 3
npvBoA4y TOro, Yv AOUiNbHE icHyBaHHA KoHcTuTyuiiHOro
Cyny YkpaiHu. B6avaeTbcs, WO nosBa Taknx AyMOK 3ymo-
BfleHa HamaraHHAMW HiBernoBatu ponb KOHCTUTYUiMHOro
Cyny YkpaiHv y AepXaBHOMY MeXaHi3Mi CTpMMYyBaHb i Mpo-

TMBar. Agpxe pisnbHiCcTb uboro Cyay npusHayeHa rapaHTy-
BaTu BepxoBeHCTBO OCHOBHOro 3akoHy B iepaBi, y 3B'A3-
Ky 3 UMM BiH HadineHn NoOBHOBAXEHHAMU, peanisauis kX
[03BONSE BUPILLNTA HAWrOCTPIWi NpaBoOBi KOHIKTLN MiXK
opraHamu JepXaBHOi Bnagu, 3abesnevyoun, TUM camum,
CTabinbHICTb Y AepxaBi, 3aKOHHICTb.

Y HayKkoBMX [OCHIMKEHHAX 3 KOHCTUTYLIMHOrO npasa
npoGnemMyn CTaAHOBMEHHSI KOHCTUTYLIMHOTO CYLOYMHCTBA,
noro esontouii, NobyaoBn eEKTUBHONO KOHCTUTYLINHOIO
npoLecy e He Habynu OOCTaTHBOro CTYMEHK BUBYEHHS. Y
LbOMY HanpsiMi MpegMeT HayKoBOro MOLUyKy cknajanu 3ara-
NbHi NUTaHHST KOHCTUTYLINHOI tocTuii (boboTos C.B. [1], Mep-
reninHuk B.O. [2]), koHcTUTyujnHOro npasocyaas (Bitpyk M.B.
[3], CenisaHoB A.O. [4]), KOHCTUTYLiNHOTO KOHTponto (Koma-
poe B.B. [5], Tauin B.A., 'poweswnin KO.M. [6], OscensH XK.l
[7]). Oeski npobrnemn KOHCTUTYLINHOrO CyaodmHcTBa y Po-
cincekin Penepadii aHanisysana Hasaposa I.C. [8].

TakuM YMHOM, HeOOXiOHICTb BUBYEHHSI CYTHOCTI KOH-
CTUTYLIMHOIO CyOYMHCTBA, NOro 3AinCHeHHA KOHCTUTYL -
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HuM Cynom YkpaiHuM 3ymMoBreHa BKpal HegoCTaTHIM Hay-
KOBMM Aopobkom Ta notpeboto rapaHTyBaHHSA NoAanbLIoro
dopmMyBaHHA YKpaiHU SK NpaBoBOI AepXKaBu.

MeToto cTaTTi € BU3Ha4YEeHHSA MOHATTS KOHCTUTYLMHOMO
CyOO4YMHCTBA, CTPYKTYPWU KOHCTUTYLINHOrO npouecy, 3ginc-
HioBaHoro KoHctutyuiihum Cygom Ykpainu. Ha nigcrasi
chopMynbOBaHMX Yy MNPOLECi 3AINCHEHHS TEeOopeTUYHOro
aHanisy BUCHOBKIB MOXHa Oyae y noganbLLIOoMy pO3rfisHyTH
NUTaHHA NPO AOUIMBbHICTE CUCTEMHUX 3MiH Y YMHHOMY 3a-
KOHOAaBCTBi, HOPMUW SIKOrO PerynioTb KOHCTUTYLIVHI npo-
uecyanbHi BigHocuHM [9].

Y HaykoBWX OOCHIAXEHHSAX 3aCTOCOBYOTLCS TakKi TepMi-
HW K "KOHCTUTYUiNHe cygoumHeTBo" [3; 10, C.19], "KoHCTU-
TyuiiHe npoBamkeHHs" [4, C.15-16]. 3asHavaeTbcs, WO
KOHCTUTYL{iNHE CYAOYMHCTBO € MOCMIAOBHUM PYXOM, SIKWM
CKnagaeTbcsa 3 psagy cradin, ToOTO NeBHUX 4acTuH, ob'en-
HaHUX Yy CYKYMHICTb mpouecyanbHuX Aid, CNPSMOBaHNX Ha
OOCArHeHHs1 KiHueBoi meTun (Akyboscbkmn 1.0. [11, C.95]).
OpHak Take BW3HAYEHHs1 € 3aranbHWM, He BigoOpaxae
cneundikM KOHCTUTYLIIMHOIO CyAOYMHCTBa | Moxe OyTu
BiAHeceHe A0 Gyab-siIKOro Npouecy — LUMBINbHOrO, KpUMiHa-
NbHOrO, aAMiHiCTpaTMBHOrO TOLWO. 3aranbHe BU3HAYeHHS
Hapae Bitpyk M.B., BU3Hayvaoun KOHCTUTYLiIIHE CYA0YMHC-
TBO 5K popmy, cnocib icHyBaHHS, peanisadii HOpM CyA0BO-
ro KoHCTuTyuiiHoro npaea [3, C.40-41]. KoHgpaTtos 1.€.
Hapae Ginblu KOHKPETU30BaHe BU3HAYEHHS KOHCTUTYLIIHO-
ro CyI04MHCTBA SIK NPOBa[KEHHS LLOAO0 pO3rnagy Ta BuUpi-
LLIEHHS 3BEPHEHb, AKi HaaxoaaTb Ao KoHcTuTyuinHoro Cyay
3 nigBigomunx romy nwutaHb [12, C.220-221]. Crpa-
WwyH B.A. BM3Ha4Yae KOHCTUTYLiNHE CyOO4YMHCTBO 5K nopsi-
OOK po3rnagy i BUPILLEHHS crnpaB Y KOHCTUTYLIMHUX cyaax
[13, C.392]. Y cBow 4epry, Hasaposa |.C., gocnigxyroum
CYTHICTb KOHCTUTYLINHOIO CyAOYMHCTBA Ha npuknagi Ais-
nbHocTi  KoHctutyuinHoro Cyay Pocincekoi depepaldii,
NPOMOHY€E PO3YMITU TEPMIH "KOHCTUTYLINHE CyQO4YMHCTBO" Y
LUMPOKOMY Ta By3bKoMy po3yMiHHsxX [10, C.19], OagHak go-
cnigHvua Tak i chopmynoBana 3aranbHe MOHSITTS! KOHCTU-
TYLINHOrO CyAO4YNHCTBA.

Yci B4YeHi, Ski BMBYaNM npoGnemMu KOHCTUTYLiAHOT
HOPUCOUKLUIT B3ararni Ta KOHCTUTYLINHOrO CyaoO4MHCTBA, 30K-
pema, 3asHayanu npo Te, WO KOHCTUTYLiNHE CyJO4YMHCTBO
— ue, Hacamnepen, MEeBHUWA npouecyanbHUA Nopsaok,
npegMeToM SIKOrO € KOHKpeTHa cripasa.

Pasom 3 TMM, yMOBOIO i NiACTaBOK 3BEPHEHHSI 4O KOH-
CTUTYLAHOIO CyAy MOXHa BM3HAYUTWM NPaBOBUN KOHMSIKT
— cnip Npo NpaBo, 3BEPHEHHS LOAO0 TIYMaYeHHs1 NeBHOI
HOPMW KOHCTUTYLiT Y/ 3aKOHOA4ABYOro akTy Towlo. [Jouinb-
HICTb BU3HAYeHHS NpeaMeTy KOHCTUTYLIMHOrO CYAOYMHCT-
Ba caMe Yyepes NpaBOBMIN KOHMMIKT I'PYHTYETLCSA Ha iCHYIO-
YNX TEOPETUYHUX MOMOXKEHHHAX LWOAO 3MICTYy MpaBOBOroO
KOHGNiKTY. Tak, Oyab-akui couianbHUN KOHMNIKT, SKUA
Mae xoya © oguH MpaBOBWMIA €NeMEHT (MpaBoBYy HOpPMY,
NpaBOBiAHOLLEHHS) Ta 3aBEPLUYETLCS HPUOUYHUM CMOCO-
O0oM HasuBalTb MpPaBOBUM (IOPUOUYHUM) KOHMIKTOM Y
LUMpoKoMy po3ymiHHi [14, C.212]. Y cyTo opuanyHomy
3HaYeHHi NpaBoBU KOHMIIKT GesnocepeaHbO MOB'A3aHN
i3 NpaBoBigHOCMHaMK, cnopamu cy6'ekTiB Npasa 3 NpuBogy
peani3auii NPOTUNEXHUX iHTEPECIB, sIK MPaBWMIO TUX, AKi
CTOCYHTbCA OOHOro npeamMeTy cropy. JocnigHuku 3a3Ha-
YalTb NPO Te, WO KOHTPOIbHI (PyHKUIi OpraHy KOHCTUTY-
LIMHOT OPUCAUKLIT YSBAAKTLCA SK MEXaHi3aM BUPILLEHHS
KOHQIIKTIB KOHCTUTYLHOIO Xapaktepy [15], B OCHOBI sIkux
NeXUTb po3rnag KOHCTUTYLINHO-NPaBOBUX CMOPIB.

BpaxoBytouu, WO KOHCTUTYLINHE CyAO4YMHCTBO Mae npo-
uecyanbsHy opMy, AOLINbHO BUPILLMTY MUTaHHA Npo Te, Y1
MOXHa MOro po3rnsgatv sik npouec. [na upboro crig npo-
aHanisysatu Ha npeameT BiAnoBigHOCTI 03HaKam pUaNYHO-
ro npouecy: 1) BUpaxaeTbCsa y 34iNCHEHHI onepaLii 3 Hop-
Mamy npaBa Yy 3B'A3Ky i3 BUPILUEHHAM NEBHUX HOPUANYHKX

cnpas; 2) 34iNCHIETLCS YNOBHOBAXXEHVM OPraHoM AepKaBu
Ha KOpPUCTb 3aLikaBneHux cy6'exTiB NpaBa; 3) 3aKpinoeTbCs
y BIOMNOBIgHMX NPaBOBMX akTax — OMILIMHUX OOKYMEHTax;
4) perynioeTbca  NpouecyanbHO-NPoLeaypHUMN  HOpMaMmu;
5) 3abe3nevyeTbcs  BiANOBIAHMMU criocobamu  IopUANYHOI
TEXHiku; 6) € PUANYHOI dPOPMOI0 AiSANLHOCTI BiANOBIAHOT
rinkv gepkaBHOI Bnagu i MOBHOK Mipoto Bigobpaxae ocob-
nvBOCTI i (PyHKUiOHYBaHHS; 7) AMHaMiyHuiA; 8) xapaktepu-
3ye AOCUTb CKNaaHy OisnbHICTb BiAMOBIOHNX OpraHiB Aepa-
BHOI Bnaau; 9) cragiviiui; 10) Mae MOCnigOBHICTb CTagin
[16, C.8; 17, C.908-910; 18, C.40-44].

OpHieto 3 NepLUNX 03HAK BU3HAYEHO Te, L0 HPUANYHUIA
npouec sBnse cobo po3rnsa NeBHOI PUANYHOI cripaBu,
nigcTaeoto skoi € abo npaBonopyLueHHs abo chip npo npa-
Bo [16, C.53]. [igctaBn KOHCTUTYUIMHOIO CyAOYMHCTBA
BMAINAIOTLCA 3 HOpM cTaten 150-152 KoHcTuTyuii YkpaiHu
[19] Ta cTtaTTi 13 3akoHy YkpaiHu "Tpo KoHCTUTyUinHWMiA
Cypn Ykpainn" [20]. HumMu € 3BepHeHHS:

e 3 NpMBOAY BUPILUEHHA MNWTaHb MPO BIAMNOBIOHICTb
KoHcTutyuii YkpaiHnm (KOHCTUTYUINHICTB): 3aKOHIB Ta iHLLIMX
npaBoBux akTiB BepxoBHoi Pagn Ykpainu; aktis lNpesunge-
HTa YkpaiHu; aktiB KabiHeTy MiHicTpiB YKpaiHu; npaBoBux
akTiB BepxoBHoi Pagn AsToHOMHOT Pecny6niku Kpum,

e PO HagaHHSA BMCHOBKIB NPO BiAnoBigHICTb KoHCTW-
Tyuii YKpaiHM YMHHMX MiDKHAPOLHUX AOroBopiB YkpaiHu abo
TUX MiXKHApOOHWX [0rOBOPIB, L0 BHOCATLCS A0 BepxoBHoi
Pagu YkpaiHu ons HagaHHS 3roamn Ha ix 060B'sI3KOBICTb,

e PO HafaHHS BUCHOBKY LLOAO AOAEPXKaHHSA KOHCTU-
TYUINHOI npoueaypy po3CrifyBaHHS | po3rnsgy cnpasu
npo ycyHeHHsi lNMpesuaeHTa YkpaiHM 3 nocrta B MNopsaky
iMAiYMEHTY,

e pOo HeobxigHiCTb odiuiiHoro TnymayveHHs KoHcTtu-
Tyuii YKkpaiHu Ta 3aKoHiB YKpaiHu.

Omxke, nigctaBamMyM KOHCTUTYLIMHOMO CyOOYMHCTBA €
cnip npo npaso abo NpaBoMnopyLUeHHs (Y BUNaaKy HagaHHs
BMCHOBKY LOA0 AOAEPXaHHS KOHCTUTYLUINHOI npoueaypu
poscriflyBaHHsl i po3rnsgy cnpasu Npo YCyHeHHs1 [peau-
AeHTa YKpaiHu 3 nocta B nopsgky imnidymenTy). Lli nigctasu
y3aranbHEHO MOXHa Ppo3rnsgaT sk KOHCTUTYLINHO-
npaBoBui KOHGIMIKT. [OUiNbHICTE BCTAHOBMEHHA 40AATKO-
BOI O3HaKM KOHCTUTYLINHOCTI I'PYHTYETLCS Ha BperyroBaH-
Hi nmigcTtaB KOHCTUTYUIMHOrO cydoymMHcTBa KOHCTUTYUiE
YKpaiHu Ta KOHCTUTYLIMHUM 32KOHOM.

KoHcTuTyLUiiHO-NpaBoBuiA KOHGNIKT (cnip Npo npaBo
ab0o NpaBOMNOpPYLUEHHS) BUPILLYETLCS LUMSIXOM 34iACHEHHS
neBHWX onepauin i3 Hopmamu npasa. BignosigHi BigHocK-
HW BperynboBaHi Hopmamu Posginie Il i Il Pernamenty
KoHctutyuinHoro Cyay YkpaiHu, Ae BU3Ha4YeHO npouecy-
anbHUN MOPSAOK MiArOTOBKM MaTepianiB 3a KOHCTUTYLIN-
HAMW NOOAHHAMU Ta KOHCTUTYLiIHUMW 3BEPHEHHSIMU [0
po3rnsgy Ha nneHapHux 3acigaHHax KOHCTUTYUiHOro
Cyay Ykpainu [21].

Llle oaHieto 03HaKoW HOPUANYHOIO NPOLIECY BU3HAYEHO
Te, LWO Voro NpaBoBa Npupoaa NPOoSsIBASIETECS Y IOPUANYHO-
My pesynbTarTi, MOAENb SKOr0 BU3HAYeHa y BiAMnoBigHIN Ma-
TepianbHin HOPMI i odhopMNeHa y BUrMNSAi NEBHOMO OPUANY-
HOrO aKkTy — 3aKOHy, NMOCTaHOBW, PIlLEHHA Cydy TOwWwo. Tak,
nig Yac posrnsgy crnpae Ha MreHapHuX 3acigaHHsx KoHcTu-
Tyuiihuii Cyg YkpaiHu npuiAMae pilleHHsi, BUCHOBKWU. AKTa-
MU, ki BUHOCATbCS KoHcTuTyuinHum Cygom YkpaiHu, €
npoLiecyarbHi yxBanu Ta NpoTOKOIbHI yxBanu (naparpad 54
naswu IX PernameHTy KoHcTutyuiiHoro Cyay YkpaiHu).

Mpo icHyBaHHA OKpeMoi pUaNYHOT POPMU AiANBHOCTI
CYAOBOI TiNKW OepXaBHOI BNagn SK KOHCTUTYLINHA topuc-
Oukuisa, ceiguutb Hopma cT.1 3akoHy Ykpainu "Mpo cygo-
yCTpin YKpainn" [22], oe BCTaHOBMEHO, WO CyaoBa Braga
peanisyetbCa LWNAXOM 34INCHEHHSA npasocyaas y dopmi
LMBINIbHOMO, rOCNo4apcbkoro, agMiHICTPaTUBHOMO, KpuMi-
HanbHOrO, @ TaKOX KOHCTUTYLINHOIO CyA04MHCTBA.
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HacTynHolo 03Hakow HasBaHa AMHaMIYHICTb Mnpouecy
Ta MOro CNpOMOXHICTb XapakTepusyBaTu AOCUTb CKNagHy
DiSNbHICTE BI4MNOBIAHMX OpraHiB AepaBHOI Bnagu, vepes
Ky peani3yloTbCs IX dYHKUii — 3aKoHOAaBYi, BMKOHaBMI,
NPaBOOXOPOHHI Towo. Tak, ctatreto 1 3akoHy YkpaiHu
"Mpo cypoycTpin YkpaiHn" Bu3Ha4yeHo komneTeHLito KoH-
ctutyuinHoro Cyay YkpaiHu Woao 3AiNCHEHHS CYAOUMHCT-
Ba, NOPSA i3 cyaamu 3aranbHOI KPUCONKLIT.

OpHieto 3 03HaK IOPUANYHOIO Npouecy AOCMIAHWKM Ha-
3MBalOTb Te, WO ANns AesiKMX NOro pisHoBMAIB (LMBINbHOTO,
afMiHiCTpaTMBHOrO, KpUMiHaNbLHOro) XapaktepHe o6'eq-
HaHHS HU3KW NpPOBa[XeHb, nepenbdadeHunx BiANOBIAHUM
npouecyanbHUM 3akoHogasctesoMm [18, C.40-42; 23, C.57].
OpHak, AN KOHCTUTYLINHOro npoLecy Taka o3Haka HaBpsig
Moxe ByTu BuaineHa. KOHCTUTYLiNHI npoueaypw pername-
HToBaHi Posginamu Il, Il 3akoHy Ykpainu "lMpo KoHcTuTy-
uinHua Cyn YkpaiHu" i CTOCYIOTbCS 3aranbHOro npouecya-
NBHOMO NOPSAKY 3AIMCHEHHS KOHCTUTYLINHOMO CyoovMHCTBA
Ta oro ocobnmMBoCTEN CTOCOBHO OKPEMMX KaTeropiii cnpas.
B Tol e yac, npouecyanbHe 3aKOHOOABCTBO, sike 6 perna-
MEHTYBaro 34ifCHEHHS] OKPEMMX MNPOBaMXeHb Yy MNOPSaKY
30iNCHEHHSA KOHCTUTYLIIMHOrO CyAO4YMHCTBA, BiACYTHE.

3aranbHOI 03HAaKOoK MpoLEecy SK PWANYHOI KaTeropii
Ha3nBaloTb CTaAiIMHICTb. Y HaWnpocTiloMy BUMMSAAI CTagis
IOPUONYHOrO MpoLecy NpeAcTaBiieHa sk CYyKYMHICTb OfHO-
pigHNX npouecyanbHUX LI y4acHUKIB  npouecyanbHUX
NPaBOBIAHOCUH, SKi 30iIMCHIOITLCA Y BiAHOCHO BU3HAYEHUN
nepiog Yacy ans AOCArHEHHS €AMHOI KOHKPETHOT mpoLlecy-
anbHoi MeTu. CTagielo HpUAMYHOrO MpoLecy BU3HAYeHO
AVHaMiYHY BIOHOCHO 3aMKHYTY CYKYMHICTb 3akpinneHux
YUMHHMM 3aKOHOAABCTBOM cnocobis, MeToais, opMm, SKi
BMpaXarTb YN BU3HAYAIOTb YiTKe | HeyXunbHe 3AiNCHEHHS
npoLueaypHO-NpoLecyanbHMX BUMOT, LLO XapakTepusylTb
NPOCTOPOBO-4ACOBi ACMEKTU MNpoLecyanbHOi AiSNbHOCTI i
AKi  3abe3nevyoTb NOriko-pyHKUiOHaNbHy MOCHIOOBHICTb
3AINCHEHHS KOHKPETHUX i, CIPSMOBAHUX Ha AOCATHEHHS
OCTaToO4HOro, mMarepianbHO 3yMOBIEHOINO MPaBOBOro Mpo-
uecyanbHoro pesynbTaty [16, C.130; 18, C.44].

OsHaka CTafinHOCTI NOBHOIO MIpPOK XapakTepHa Ans
KOHCTUTYLiHOrO cygoumHcTBa. Crtagii MOXHa BMAINUTY,
npoaHanisysasLyn HopMmu 3akoHy Ykpainu "lpo KoHcTuty-
uinHun Cyga YkpaiHn", a npoueaypm ix 34iNCHEHHS KOHKpe-
Tn3oBaHi PernameHtomM KoHcTuTyuinHoro Cyay YkpaiHu sik
OKpeMi NOro CTPYKTYPHI CKNadoB.i:

e MPUNHATTS KOHCTUTYLIMHUX NOAAHb Ta KOHCTUTYLN-
HUX 3BEpHEHb, BIOKPUTTA KOHCTUTYLIMHWX MpOBagXeHb
(Posgin II),

e posmsag cnpaB KoHctutyuiiHum Cynom  YKpaiHu
(Poagin III).

BuaineHHs came Takux CTafii KOHCTUTYLIAHOIO Cyao-
UYMHCTBA I'PYHTYETHLCS Ha BIAMOBIAHOCTI KOXHOI 3 HUX O3Ha-
KaMm MeBHOI CTagii: € YaCTMHOK BM3HAYEHOI Y Yaci CTPYKTY-
pu, sika cknagaeTbcs 3 00'EKTUBHOT NOriYHOI NOCNiOBHOCTI
30iMCHEHHSA NMEeBHOro Yucrna Ain 3 NPUAHATTS npouecyanb-
HOro akTy AOMOMDKHOrO ab0 OCHOBHOIO NMPU3HAYEHHS; BU-
cTynae K BU3HayeHa y yaci dpopma, Lo HanoBHeHa Bigno-
BiJHUM (OyHKLiOHANbHMM 3MiCTOM, TOGTO TMMM BUMOramu,
AKi Npea'saBnATLCS A0 YYacCHUKIB npouecy Ta ix Ak 3 me-
TOK [OCArHEHHS OCTaHHIMW MaTepianbHO-NPaBoOBOro pe-
3ynbTaTty, nepeabayeHoro NpaBoBO HOPMOM [24]; BU3Ha-
Yae noYaTKOBWUIW, MPOMDKHI Ta KiHUEBMI eTanu po3rnsgy
opuanyHoi cnpasm [25, C.115].

CTtagis npMrHATTA KOHCTUTYLIMHMX NogaHb Ta KOHCTU-
TYUINHUX 3BEPHEHb, BIAKPUTTA KOHCTUTYLIMHUX MpoBa-
DKEeHb sBnsie cobOo NEeBHY FOriYHy MOCNiAOBHICTb MpO-
LecyanbHUX Aii, CNPsIMOBAHUX Ha LOCSATHEHHS KOHKpeT-
HOro pesynbTaTy — MiAroTOBKM crnpaBu o po3rnagy. Lis
cTagia po3nNOYNMHAETBCA MNPURHATTAM  KOHCTUTYLIMHUX
nogaHb, KOHCTUTYLIMHUX 3BEPHEHb Ta iX peecTpauieto, a

3akiHYyeTbCs — ochopmneHHsaM cygoBoi cnpasu. Ctagida
po3rnagy cnpaBy PO3NOYMHAETHCA BHECEHHAM CnpaBu Ha
po3rnag NfieHapHoro 3acigaHHa B Mexax CTPOKiB, BU3Ha-
YeHux ctatteto 57 3akoHy YkpaiHu "Mpo KoHCTUTyUinHMiA
Cya YkpaiHu", a 3akiH4yeTbCcsl — NPUAHATTAM KOHCTUTY-
uiHum Cyaom YkpaiHu pilleHHst (BUCHOBKY) Ta noro odi-
LiHAM OMPUMOAHEHHAM.

KoHcTuTyuiihuin npouec (CyaouYMHCTBO) OOUINBbHO BU-
3HAYUTM SIK OKPEMWIA BUA HOPUANYHOIO MPOLIECY, OCKINbKM
BiH Ma€ Taki 0cobnMBOCTI, BiAMIHHI Bia CydOUYMHCTBA 3 Kpu-
MiHanbHKX, LMBINbHMX Ta agMiHicTpaTMBHMX cnpaB: 1) nig-
cTaBu BU3Ha4eHi KoHcTuTyuieto YkpaiHu Ta 3akoHoMm Ykpa-
THn "lMpo KoHctutyuinHni Cyg Ykpainu"; 2) npouecyanb-
HWUI NOPSAOK peanisauii BCTaHoBNeHMn 3akoHoM YKpaiHu
"Mpo KoHcTuTyuinHmun Cya YkpaiHu" Ta KOHKPEeTU3oBaHWn
Pernamerntom KoHcTtutyuiiHoro Cyay YkpaiHu, 3) B OCHOBY
KOHCTUTYLLIMHOIO CYAO4YMHCTBA MOKNaAeHi He YCi OCHOBHi
MPUHUMNN CyAOYMHCTBA 3 KPUMIHaNbHUX, UMBINbBHUX Ta
aAMiHiCTpaTMBHMX CnpaBs, a Nnuwie Ti, SKi peani3ytoTbca y
ocobnueunx dopmax. Hanpuknag, Takun npouecyanbHWUi
NPUHLMN SIK 3MaranbeHicTb oOMexeHun abo B3arani BiacyT-
Hi NpW po3rnagi okpemux karteropi cnpas. Kpim TOro,
npouecyarnbHi HOPMU, SKUMW PErynioeTbCsl MOPSAOK PO3-
rNsagy cnpas Y UMBINbHOMY, afAMiHICTpaTUBHOMY, KpUMiHa-
NbHOMY MpOUECi, He MOXyTb 6e3nocepedHbO 3acTOCOBY-
BaTucsa ansa posrnagy cnpas KoHctuTyuiiium Cygom Ykpa-
THM, OCKINbKM BOHW He 30BCiM BignoeigatoTb cneundili
KOHCTUTYLLINHOrO NPOBaKEHHS.

MpoBepeHui aHania 4O3BONMB 3pOOMTU HAaCTYMHI BU-
CHOBKM LLIOAO CYTHOCTi KOHCTUTYLINHOrO CYA0UNHCTBA:

e KOHCTWTYLiiHE CyOOYMHCTBO s1BNsie cobow npoue-
cyanbHU MOPSOOK PO3rNsAy  KOHCTUTYLIHO-NPaBOBKX
KOHpMIKTIB KOHCTUTYLHUM CYLOM Ha niacTasi i y cnocib,
BU3HAYE€HUN HOPMaMM KOHCTUTYLIAHOMO NpaBsa;

e KOHCTUTYLiiHE CYJOMMHCTBO MOXHa po3rnsaaTu Sk
KOHCTUTYLiiHUIA npouec, TO6TO KOMMNMEKCHY CUCTEMY B3a-
€MOMOB'sAI3aHNX NpaBoBux opM AianbHOCcTi KoHcTuTyuin-
Horo Cyay YkpaiHu. BoHo Mae yci o3Haku opuanyHoro
npouecy;

e MigCTaBOK KOHCTUTYLINHOIO Cy4OYMHCTBA € KOHCTU-
TyLiiHO-NPaBOBMI KOHMNIKT — cnip npo npaso abo npaso-
NopyLUEHHS;

® KOHCTUTYLiHE CYOOYMHCTBO B YKpaiHi 34iNCHIOETb-
Cs 3a TakMMu cTagismu: 1) NPUAHATTA KOHCTUTYLINHUX Mo-
OaHb Ta KOHCTUTYLINHUX 3BEPHEHb, BIOKPUTTA KOHCTUTYLIN-
HUX NPOBaaXeHb, 2) po3rnsag cnpas KoHcTuTyuiHnm Cyaom
YkpaiHn. KoxHa 3 Hux BusHayeHa 3akoHom Ykpainu "lpo
KoHcTuTyuivinnin Cyg YkpaiHn" i KOHKpeTM30BaHa OKpemMnmmn
po3ginamu PernamenTty KoHcTuTyuiiHoro Cyay YkpaiHu;

e KOHCTWUTYUiNHWIA npouec (CyAOYMHCTBO) BU3Ha4a-
€TbCA K OKpEMUIN BUA HOPUONYHOTO npoLiecy.
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METOAONOr4YHI NiAXxoan A0 PO3YMIHHA
MOHATDb "TOTOXHICTbL" ("IAEHTUYHICTb") NOTPEBYIOTb NEPErNAAQY

Ha ocHoei kpumu4Ho20 aHanizy mpaduuyiliHo20 Po3yMiHHS MOMOXXHocmi aemop o6rpyHmMoeye sikicHo Hoeul nidxid y po3y-

MIiHHI 1T 3a2anbHOHayK08020 ma PUOUYHO20 3Micmy.

Ha ocHoee kpumu4ecko20 aHasu3a mpaduyUoHHO20 NMOHUMaHusi cxodcmea aemop ob6ocHoebleaem Ka4yecmeeHHO HO8bIl
nodxod e MoOHUMaHUU e20 obuwjeHay4Ho20 U PUAUYECKO20 COOepPXaHUsl.
The author of the article gives critical analysis of the traditional understanding of identification and proposes a new approach

to the understanding of its scientific and legal contents.
Knro4oei cnoea: momoxHicmsb, ideHmu4Hicms.
Knroyesnle crosa: cxodcmeo, udeHmMuYyHoOCMb.
Key words: similarity, identity.

BHacnigok nposiBy BcesaranbHOro NpuHLUMNY B3aemo-
3B'A3KY | B3aEMO3YMOBMEHOCTI siBUL, OG'€EKTMBHOrO CBITY
Hanpi3HOMaHITHiWi 06'ekTM B npoueci B3aemopii Bigobpa-
XalTbCsa oauH B ogHoMy. Hacnigkom Takoro BigoGpaeH-
HS € pPi3HOMaHITHI crign, 3aBAsKKU KM 1 ICHYE NPUHLMMNO-
Ba MOXIMBICTb 3'cyBaTh KUMKW 06'€eKTaMu BOHM 3anuiue-
Hi, @ OOCMIOKEHHS, CNPSIMOBaHi Ha PO3B'A3aHHS Takux nu-
TaHb, Ha3MBalTbCs iAeHTUdikauiiHumn. 3a gonomoror
Takux JOCNifKeHb PO3B'A3Yy0TbCA N Mi3HaBanbHi 3aBAaHHS
y cdpepi CyaouMHCTBa, i, 30Kpema, 3'ACOBYHTbCS NMUTAHHS:
"Uun came uro ocoby 6aumnum Ha micui nogii?”, "Yu came usa
ocoba 3anuwuna cBOI CrnigM Ha KOHKPeTHMX ob'ektax?",
"Uu came 3 uiei 306poi BUNyLLeHa Kyns, Wwo BuiyYeHa 3 Tina
BOMUTOro?" ToLlo. A OCKINbKU Taki OOCHiOKEHHSA 34iACHI0-
I0TbCSl HA OCHOBI METOAIB, HayKM KPUMIHanNICTUKW, TO iX
Ha3MBalTb KpUMIHaNICTUYHUMK ifeHTUdIKaUinHUMK gocni-
DXKEHHAMU (KpUMiHanicTUYHO iaeHTudikauieto).

XapaKkTepHUM MpUKNagoM PO3YMIHHS TOTOXHOCTI Y
ropucnpygeHuii MOXyTb CryryBaTv Taki MipKyBaHHSA: nig To-
TOXHICTIO MaeTbCA Ha yBasi Hacamnepe[ ChiBBigHOLEHHS
ABOX abo Kinbkox npegmeTie, abo cniBBigHOLIEHHSI Npeame-
Ta, WO nepebyBae B OOQHOMY MOMOXEHHI (CTaHi) 3 UMM e
npeaMeToM, KU 3HaX0AUTLCH B iHLLOMY MOMNOXEHHI (CTaHi).
Take cniBBIAHOLLIEHHS XapaKTepU3yeTbCA TUM, LLO MOPIBHIO-
BaHi NpegMeTy LinKOM OOHaKoBi 3a CBOIMM O3Hakamu, LUO
MiXXK HAMU HEMAE HiSIKMX BiOMIHHOCTEWN, L0 BOHM B YCiX CKNa-
[JOBUX, enemMeHTax CBOIX LjifkoM 30iraloTbcs, Lo LUe, Bnac-
He, OOWH i ToW Xe npeaMeT. Take ChiBBIOHOLIEHHS KinbKOX
npeaMeTiB MOXXHA Ha3BaTW 30BHILUHLOK TOTOXHICTIO, @ Of-
HOro 1 TOro X NpegMeTa, B Pi3HMX MOr0 MONOXEHHAX (cTa-
Hax) — BHYTPILLHIO TOTOXHICTIO. BHYTPILLHLOK TOMY, WO AO-
CMiDKYHO4YM YM BCTaAHOBMIOKYM Le CMiBBIOHOLLEHHS] HEMae
HeobOXiAHOCTI BUXOAMTM 3a MeXi O4HOro, AaHoro npeameTa,
a 30BHILLUHBOI TOMY, LLIO AOCHIMKYUM Y/ BCTAHOBIIHOKOYM
Le CniBBIOHOLWIEHHS, HE MOXHa OOMEXMTUCS OOHMM npen-
METOM i NPUXOANTLCA MaTU crpaBy 3 iHWMM NPEAMETOM, LLO
NeXuTb No3a Mexamu aHoro npegmeTta. Ane, Sk B TOMY,
TaK 1 B iHWOMY pasi M1, B pe3ynbTaTi Npuxogaayn oo Toro,
O MopiBHIOBaHI NpeamMeT TOTOXHi, BA3HAEMO NULLE iCHY-
BaHHSA ofHoro npeameTa. lMpy LbOMYy MOKM B TOYHOCTI HE
BiJOMO, UM € TOTOXHUMM Ui NpegmMeTy, MM MaemMo Ha yBasi
OBi BENMUYMHM — a B pe3ynbTaTi NpUxoaMMo Ao Toro, Lo Le
ofgHa Benu4mHa [7, ¢.32-33].

HesBaxatoum Ha Te, IO HaBeOeHi MipKyBaHHS inOCTpy-
HOTb PO3YMIiHHSI CYTHOCTI TOTOXHOCTI B AOHAYKOBUI Mepio
PO3BUTKY TEOpIi KpMMIHAnNICTUYHOI igeHTudikaudii, no cboro-
OHILIHIN OeHb LWOAEHHO i Y NOBCAKAEHHOMY XUTTI, i y npak-
TULi CyOOYMHCTBA, | y HayKoBili niTepaTypi MOCTINHO po6-
NSATLCA BUCHOBKWU MPO TOTOXHICTb OOHOro o6'ekTa, TOTOX-
HicTb OBOX 06'ekTiB, TOTOXHiCTb ©Oaratbox ob6'ekTiB [26,
€.232], npo TOTOXHiCTb cniga 06'ekTy [12, c.14], npo piBHICTb
o6'ekta camomy cobi [2], Npo TOTOXHICTb 3 coboto, Npo Te,
LLIO Y HEOpPraHiYHi Npupoai TOTOXHOCTI SIK Takoi B AIVNCHOCTI
He OyBae [29, ¢.529] Towwo. Big npocToi ToTOXHOCTI Npegme-
Ta 3 caMum cobot0 BIOPI3HAIOTb W OKpEeMY TOTOXHICTb [8,
€.39], 3a Akoi pobnaTb BUCHOBOK, LLIO AOCHiAXKYBaHWUI 06'ekT
HaneXxuTb [0 TOro X poay, Buay, Tuny, CopTy TOLLO, A0 SKO-
ro HanexuTb W pag iHWKUX npegMeTiB, siki ABNAOTb coO6oo
neBHui knac abo rpyny [15, c.65]. MNpu LpoMy onepyroTb He
TINbKN TaKMMU MOHATTAMM SIK "TOTOXHICTE" Ta "igeHTuu-
HIiCTB", @ N TakuMK SK "0OHAKOBICTL", "piBHICTL", NOAIOHICTL",
"cxoXicTb". | Xxo4ya Takui nigxig € NoMUIIKOBMM, Ha Le §K
NPaBWIIoO HIXTO He 3BepTaE yBary, Lo N 3yMOBIOE Heobxia-
HICTb MOr0 KPUTUYHOMO NepeocMUcieHHs. Ampke, we Apicto-
Tenb 3a3HadaB, WO ocobu, siki nouMHaTb 0BroBoproBaTU
SIKECb MWUTAHHS, MOBUHHI CNoYaTKy AiTU 3roaun LWoAo BUKO-
pUCTOBYBaHUX MOHATb, W06 06maBa CniBPO3MOBHUKM PO3y-
Minu nig HUMK ogHe 1 Te x [1, ¢.187].

A npu aHanisi 03Ha4YeHWx MOHATL CriA BpaxoByBaTw,
O MOXOMKEHHSA TepMiHa "igeHTudikauia" NOosCHIETLCS
no-pi3HOMY: Bif NaTUHCLKMX idem — Ton camuii Ta facere —
pobutu [11, ¢.189], Bia cepegHbonaTuHcbkoro identificare
— oToTOXHoBaTK [18, ¢.183], Big Ni3HBLONATMHCBHKOIO
identifico — otoToxHtoto [3, ¢.39]. 3asHaueHi po3BiKHOCTI
3yMOBrieHi TMM, LLO B OCHOBI crnoBsa "igeHTudikauis" na-
TUHCbKI idem (is + -dem) — "Ton camun”, "Tol xe", "oauH i
Tom xe" Ta facere — "pobutn", "sgincHioBatn" [10, ¢.412,
486]. Big idem, ske y cknagHux crioBax Habysae dopmu
ident(i)-, B npoueci po3BWUTKy NATUHCBLKOI MOBW BUHWUKMW
cepedHbonaTMHCbKe identicus — iOEHTUYHUIA, TOTOXHWUMK,
identificare — ineHTUikyBaTN, OTOTOXHIOBATU Ta Mi3HbONA-
TUHCbKe identitas — iAeHTUYHICTb, TOTOXHICTL [21, €.549].
Lli cnoBa 3 dppaHLy3bKoi MOBU (X04a He BUKMOYAETLCS, LLO
BOHW 3ano3unyeHi 1 3 Himeubkoi [30, ¢.10-11]), npoHuknu B
YKpaiHCbKY Ta POCINCbKY MOBW. | K Hacnigok TyT BUKOpUC-
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