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MPABOBHI PEXKUM IIMIOTEYHUX
HIHHUX ITAITIEPIB

Ananizylouu yuHHe 3aKOHOOABCMBO, ABMOPKA PO32NA0AE NPABOGUTL
pedxcum inomevHux YiHHUX nanepis, ocooOausy yeazy Npuoiisic npasogomy
PecyI0BANHIO YOMUPbOX iX 6U0I8, A came. INOMEYHUX 00aieayill, INOMEYHUX
cepmucgpixamis, 3acmasnux ma cepmugixamiec @OH (pondy onepayiii 3
Hepyxomicmio), 6KA3YE HA HAAGHICMb CYNepPedHOCMel MIdC HOPMAaMU
0esKUX HOPMAMUBHO-NPABOGUX AKMIG, NPONOHYIOYU X YCYHYMU ULIAXOM
8Hecen s 3MIiH 00 3aKOHO0ABCEA.

KuilouoBi ciioBa: npasoge pezymoganms, inomeuui yiHui nanepu,
inomeuni obaicayii, inomeyni cepmughikamu, 3aCmMaeHa.

Ananuzupys Oelicmsyroujee 3aKOHOOAMENTLCMBO, AGMOP PACCMAMpPU-
8aem npasoeolUl pexcuM UNOMeYHbIX YeHHbIX OyMae, obpawas 0coboe GHUMaHUe
HA Npasogoe pezyiuposanue uemuipex Uux 6uoo8, d UMEHHO: UNOMEYHbIX
obnueayull, UNOMeuHbIX cepmupurxamos, 3acmaeHvlx u cepmuguxamos @OH
(ponoa omnepayuii ¢ HeEOBUINCUMOCHIBIO), VKA3LIBAEN. HA CYWECHBO8aHUe
NPOMUBOPE ULl MENCOY HOPMAMU HEKOMOPBIX HOPMAMUBHO-NPABOBLIX AKIMNOG,
npeonazasl yCmpaHumy Ux, 6HeCst UsMEHeHUs. 8 3aKOHOOameNbCmeo.

KaroueBsble ciioBa: npasosoe pecynuposanue, unomeynvie yeHHwle
bymazu, unomeunsie 00IULAYUU, UNOMEYHbIE CEPMUPUKANBI, 3ACMABHASL.

Analyzing the current legislation, the author considers the legal
regime of the mortgage securities, paying special attention to the legal
regulation of their four kinds, namely, the mortgage bonds, the mortgage
certificates, the mortgage deeds and the certificates of the real-estate
transactions fund. The author points out the existence of the contradictions
between the norms of some normative-legal acts and proposes to eliminate
them by adding amendments to the legislation.

Key words: legal regulation, mortgage securities, mortgage bonds,
mortgage certificates, mortgage deed.

IocTanoBka mpodiemu. ITocTyroBo B YkpaiHi (OpMyIOTECS YMOBH
JUISL TIOBHOLIHHOTO (DYHKI[IOHYBAHHSI PHUHKY iITOTEYHHX IHCTPYMEHTIB (TOOTO
MEXaHi3My IITOTEYHOT0 KPEAUTYBAHHS) — IMTOTEYHHX IIHHUX rarnepiB. OCHOBHE
3aBJaHHS, SKE IOKIUKaHI BUKOHYBATH IMOTEeYHI IiHHI Tamnepwy,
pe(iHAHCYBAHHS JOBrOCTPOKOBHX 1MOTeYHNX KpeutiB. Lleii lHCTp}fMeHT HE
TUIKH CIIpUA€ 3aTyYCHHIO PECYpCiB Ui KpeIUTYBaHHS, a i 3alesmedye
B3aEMOJI0O Cy0’€KTIB iIMOTEYHOTO KPEAWTYBAHHA, a caMe KpeIHuTOpiB,
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TO3WYATTFHUKIB, (DIHAHCOBHMX ITOCEPEIHUKIB Ta IHBECTOpiB, TOOTO (hopmye
LJTICHICTD CHCTEMH IMOTEYHOrO0 KPEAWTYBAaHHS. 3alTydeHHS KpPEOUTHUX
pecypciB Uit JOBIOCTPOKOBOTO IIMOTEYHOrO KPEIAWTYBAaHHS € Ha CHhOTOIHI
OZIHI€IO 3 TONOBHHX MPOOJIEM Y PO3BHTKY CUCTEMH IIIOTEYHOrO KPEANUTYBaHHS.
YKomen xomepuiliHMii OaHK He B 3MO3i (HhOpMYBAaTH KpEIUTHHH HOpT(heEb
JIOBFOCTPOKOBHX ~KpPEIUTIB, CIHPAIOYNCh Ha KOPOTKOCTPOKOBI JDKepena.
3abe3rieyeHi HEPYXOMICTIO IliHHI mamepu (oOmiramii) €  yHIKaJbHUM
IHCTpyMEHTOM, XapakTepHUM caMe Il IMOTeYHOro pWHKY. BiH 1ae 3mory
BHKOPHCTOBYBATH, TIO-TIEpILIe, TiepeBard (piHaHCOBOro pUHKY — 1€ JIIKBI/IHICTb,
MOXJIMBICTh NPOAAXKY, Hepernadi UM 3acTaBM I[IHHWX IIalepis, a IO-Apyre,
HasBHICTh (DaKTWYHO JBOX PIBHIB 3aCTaBM 3a HHMMH, 30KpeMa y BHIJISIL
HEPYXOMOCTI, SIKa € OJJHUM 13 HAITIKBIAHIIMX BUMIB 3actas [1, c. 78-79].

Cran  pocaigkennsi.  JIoCHi/DKCHHS  IPaBOBOTO peryJoBaHHs
IMOTEYHNX I[IHHUX TalepiB K BAKJIMBOIO I1HCTPYMEHTY 3HiHCHEHHS
IITOTEYHOTO KPE/IUTYBAHHS  CYTTEBO aKTHBI3yBaJIOCS, TIOYMHAIOUN 3
MOMEHTY TPUHHATTS OCHOBHHX HOPMATHBHO-TIPABOBHX aKTiB, IIO CTaid
0a30BUMH i 3aKIIATH MAIPYHTS U PYHKIIOHYBAHHS CHCTEMH IITOTEYHOrO
KpPEOUTYBaHHS 3a JIOIIOMOIOI0 BHIYCKY INMOTEUHHUX IiHHMX manepis. Llik
npoOJieMaTHIl NPUAUTIIN yBary 0araTo yKpaiHCHKMX HAyKOBIIB. 3-TIOMiX
HUX CIiJ  BualMTH  nyOmikamii, aBtopamm sikux € JLLA. Kirocko,
KTI. Oryenam, B.A.Kynpssues, E.B. KynpsBuesa, A.T.€Bryx, B.I. CaBuu.
Be3yMoBHO, B iX Npamsix HE BUUEPIYETHCS 00CSAT MPABOBOIO PETYIIIOBAHHS,
TOMY-TO Ha OCHOBI AHAJITHYHOTO PO3IJISAY BXKE ICHYIOUHMX JIOCIIIKEHb
cnpoOyeMo TiIMOIIe TpOoaHai3yBaTH TEOPETHUYHI Ta MPaKTHUHI MpoOIeMu
MIPaBOBOTO PETYJIOBAHHs IMOTEYHHWX IIHHMX I1anepiB Ta 3alporoHYBaTH
cBoe OaueHHs 1X po3B’si3aHHsA. CaMme 11 1 € MeTOI0 1Ii€l PO3BIAKH.

Buxian ocHOBHEX mo10:keHb, HaliOUThI y3araqpHEHO iMOTEeYHI IiHHI
Tiarnepy, siki B aHIJIOMOBHIH JiTepaTypi HasuBatotbest MBS (Mortgage-Backed
Securities), sSBAAIOTH COOOI0 TpaBa BHMOI 32 IMOTEUHHUMH KpEAWUTaAMH,
3a0e3MeueHNMH 3aCTaBol0 00’ €KTIB HEPYXOMOCTi [2, ¢. 6-7].

3akon Ykpainm «[Ipo minHi mamepu Ta ()OHIOBUH PHHOK» Bif
23.02.2006 Ne3480-1V Buainste imoredHi miHHI nanepy K rpymy IIHHAX
naneplB 30Kpema y II. 3 4.5 cr. 3 uporo 3aKOHY MICTUTHCS BH3HAYEHHS:
«IMoTeYHi IIHHI Namepd — MiHHI TANepH, BHIYCK SKHX 3a0e3IeYeHO
IMMOTEYHUM MOKPHUTTAM (IMOTEYHUM ITyJIOM) Ta SKi ITOCBIAYYIOTH IIPaBO
BJIACHHMKIB Ha OTPUMAaHHS BiJl €MiTEeHTa HaJeXHUX iM KomTiB». Jo
IMOTEeYHNX MiHHMX MalepiB Hajexarb: a) inoTeuHi oOuirauii; 0) imoreyHi
ceprudikaTy; B) 3actaBHi; T) ceptudikata GOH.

B VYkpaini inoreuni niHHI mamepu 3’SBWINCS MICIs NPUHHATTA 1
BBEICHHS B JiI0 HNU3KM 3aKOHOJABUMX AaKTiB, 30KpeMa 3aKoHiB YKpaiHu
«Ipo inorexy», «IIpo imoreyHe KpeguTyBaHHs, OIeparii 3 KOHCOJIJO-
BaHUM iMOTeYHHM Ooprom Ta inoreuHi ceprudikarn» ta «IIpo dinancoso-
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KpPEeOUTHI MEXaHi3MM 1 YNpaBIiHHS MaiHOM INpW OYNIBHHUITBI >KUTIA Ta
ormeparisix 3 HepyxomicTion. A came 3akoH Ykpainm «IIpo imorexy»
nepe0aYMB HOBWI BHJ I[IHHUX MarepiB — 3acTaBHI Ta 00yMOBHUB iX 0Oir,
¢dopmy Ta 3MmicT. 3rigHo 3i cT. 20 mpOoro 3aKoHY, «3acTaBHA — II¢ OOPTOBUI
LiHHWH Tamip, SKuil 3acBigquye O0e3yMOBHE MpPaBO BIACHWKA Ha OTPUMAaHHS
BiJl OOp)XHMKa BHMKOHAaHHS 32 OCHOBHHM 3000B’S3aHHSM, 3a YMOBH, IIO
BOHO MijJIsira€ BUKOHAHHIO y TpOMIOBi (opmi, a B pa3i HEBUKOHAHHS
OCHOBHOT'O 3000B’sI3aHHSI — IIPaBO 3BEPHYTH CTATHEHHS HA TIPEAMET iMOTEKID).
3acraBHa, sk 3a3Havae [l )KypaBnboB, siBisie co00I0 «ri100abHO HOBHI
IHCTUTYT 1 HOBMHM BHA IIHHHX MamepiB» 1 «MOXX€ BIUIMBATH Ha PHUHOK
IIHHUX TarepiB 1 HaJgaTH HOMY HOBUX OOEpTiB», CTBOPIOIOYM peasibHi
MOXJIMBOCT] 1ITOTEKOJEpKaTeNo (BJIACHUKY 3acTaBHOI) pediHaHCYBaHHS
BJIACHOI JisLIbHOCTI [3, ¢. 98-99].

[ikaBuM € mUTaHHS IOJ0 BiJHECEHHS 3aCTaBHOI JIO TOTO YU IHIIIOTO
BHAY LIHHUX IanepiB. Bapro Haromocutu Ha TOMY, MIO 3TiAHO 13 3aKOHOM
Vxpainn «IIpo imoTeky» 3acTaBHi HE € IMOTEYHUMH IIHHUMH ITallepaMu:
BOHM BH3HAueHI SIK OKPEMHUH BHJ LIHHUX MamepiB, Xodu i 3a0e3medeHux
imorekoto. BigmosinHo 1o cr. 20 mporo 3akoHy 3acraBHa — Ie OOproBuit
UiHHWH nanip. [ Ty Mu 6a4rMo 4iTKy HEBiAMOBIAHICTH Li€] HOPMH HOpMaM
3aranbpHOro 3akoHy Ykpainu «[Ipo miHHi manepu Ta (OHIOBUII PUHOKY,
OCKiNbKH y cT. 3 «LlinHi manepu Ta ix xiacuikamis» 3acTaBHa BiJHEceHa
JI0 TPYNU IMOTEYHMX LIHHMX MAmepiB, a cepei rpynu OOproBHX IIHHUX
narepiB BoHa He ¢irypye. Taky cyr[epequCTL MDK LUMHA HOpMaMmu
HEOOXIJTHO YCYHYTH IUIIXOM BHECEHHS 3MiH 70 4. 1 cT. 20 3aKOHy pralHI/I
«Ilpo i inoTeKy», BUKIIABIIN il y Takiit pexakuii: «3acTaBHa — 1€ iMOTEYHUH
LWIHHUKA Tamip, sSKWi 3acBiguye OE3yMOBHE IIpaBO IHOro BIIACHHKA Ha
OTpUMaHHS BiJi OOp)KHMKAa BHKOHAHHS 332 OCHOBHHMM 3000B’SI3aHHSIM, 32
YMOBH, IO BOHO Mi/UIArae BUKOHAHHIO B TPOMIOBIH ¢opmi, a B pasi
HEBHKOHAHHS OCHOBHOT'O 3000B’s3aHHS - NMPABO 3BEPHYTH CTSATHEHHS Ha
TpeIMET iMOTEKNY.

Verl 3aKOHy VYxpainu «IIpo imoreune KpeJUTYBaHH, oreparii 3
KOHCOJII/IOBAaHUM 1IITOTEYHUM OOproM Ta imoTedHi cepTudikatny IaHO
BU3HAUCHHS iMoTeyHoro ceptudikary: «lmoreunmii ceptudikar — 1e
IMOTCYHUH MIHHUA Tamip, 3a0e3MeYeHU IMOTEYHUMHU aKTHBaMU a0o
imorekamMmu». Y cr. 15 nporo x 3akoHy mependaueHo J1Ba BHIM IMOTEUHHX
cepTudikaTiB: cepTudikaTi 3 (HiKCOBAHOK JOXIJHICTIO 1 cepThudikaTh
y4acTi. BimmoBimHO 10 cT. 23 1p0r0 3aKkoHY cepTH(dikaTh 3 (PiKCOBAHOIO
JIOX1THICTIO — IIe CepTU]iKaTH, SKi 3a0C3ICUCHI IMOTCYHUMHU AKTUBAMU Ta
MOCBIIYYIOTH TaKi IpaBa BJIACHMKIB: a) IPaBO Ha OTPUMAaHHS HOMiHAJIBHOI
BapTOCTi y nepez[6aqui YMOBaMH BHITYCKY cepTH(IKaTIiB TepMiHH; 0) IPaBo HA
OTPMMAaHHS NIPOLCHTIB 33 cepTH(dIKaTaMu Ha yMOBAX 1HOPMAILii PO BUITYCK
cepTh(ikaTis; B) NpaBO Ha 3aJIOBOJICHHS BUMOI — Y pa3i HEBHKOHAHHS
€MITEeHTOM TIPUIHATHX Ha ceOe 3000B’s3aHb — 3 BAPTOCTI IMOTEYHUX aKTHUBIB,

3



HAYKOBWA BICHUK 1~ 2009
JIbeigcbk020 depxxagHo20 yHigepcumemy eHympiwHix cnpas

mo € 3a0e3NedyeHHsIM BUITYyCKY cepTH(iKaTiB 3 (DIKCOBAaHOIO IOXIIHICTIO,
TIEPEBAXKHO TIEPE]T IHITMMH KPEMTOPAMH EMITEHTA.

BimnosimHO 10 cT. 24 1poro 3aKoHY cepTU(IKaT ydacTi € IMCHHUM
uiHanM nanepoM. CeptudikaTn ydacti — 1e cepTu(ikaTH, sSKi BiJIIOBiIHO
JI0 1pOro 3aKkoHy 3a0e3redeHi iMoTeKaMH Ta MOCBIAUYIOTH YacTKy HOro
BJIACHHMKA y IUIaTeXax 3a IMOTeYHHMMH akTWBaMH. BmacHuk ceprudikaTiB
ydJacTi Mae€: NMpaBO Ha OTPUMAHHS YacTKM y IUIATEeXax 3a IMOTEUHHUMH
aKTHBAaMH BiJIIOBITHO J0 JOTOBOPY NpO NMpHUIOaHHSA cepTh(iKaTiB;, IpaBo
Ha 3a/I0BOJICHHS] BUMOT — Y pa3i HEBUKOHAHHS €MITEHTOM B3ATHX Ha cebe
3000B’513aHb — 3 BapTOCTI IMOTEYHNX AKTHBIB, SIKI 3HAXOAATHCS y JIOBIpUil
BJIACHOCT] yIpaBUTEIIS.

BukonanHst 3000B’S3aHb 32 OJHUM BHIIYCKOM cepTH(IKaTiB
ydacTi MOXYTb 3abe3medyBaTH OJIMH abo JEeKUIbKa KOHCOJIiJOBaHHUX
iMoTeyHuXx OOpTiB.

VY cr. 1 3akony Ykpaian «IIpo ¢inancoBo- er,HI/ITHl MEXaHI3MH 1
YUPABIHHS MailHOM TpH OY/UBHUITBI KHIJIA Ta ONEPALIAX 3 HEPYXOMICTION
JIaHO BHM3HAYCHHS IIC OJHOTO BUY iMOTEYHHX HIHHMX manepis: «Ceprudikar
®OH — miHHMii Namip, o 3acBiIdye NpaBo HOro BIACHMKA HA OTPHMAHHS
JIOXOJly BiJ iHBECTYBAHHS B OICpallii 3 HEPYXOMICTIO». JIeXTO 3 HayKOBLIB
BBaXae, o ceprudikarn POH € Bunom inoreunnx ceprudikatis. Came Taxoi
no3uii norpumyrorsest K.I'. Otyenam, a Takox S1. Munetiko ta A. Tlomtofiko.
BoHu mnepekoHaHi, 110 BUIaMH IMOTEYHUX CEPTURIKATIB € cepTudikaTh 3
(iHaHCOBOIO JTOXi/THICTIO, cepTU(IKaTH y4acTi Ta cepTudikaty GoHl onepariit
3 HEpPyXOMicTIO [4, c.66; 2, c.6-7]. 3 Takor0 TOYKOK 30py HE MOXKHA
TOTOAUTHCS 3 OBy Ha Te, IO 3aKOHOM NpO iMoTeuHi cepTudikaTh He
BM3HAYEHO TaKOro BWAY INOTEUHHMX CEPTU]IKATIB 1 3aKOH, IO PErYJIIoe
mutanHs ceprudikarie. ®OH He MmicTuTh Takoi HOpMH, sika O TpakTyBaja
ceprudikatn POH sk Bup imoreunux ceprudikatiB. CTBepKyBaTH MOXKHA
e, mo ceptudikatn @OH € BuaoM IMOTEYHMX I[HHWX IIarepiB, IO
riependaveHo 3aralbHUM 3aKOHOM, a caMe 3akoHoM «[Ipo IiHHI marepu Ta
(hOHIIOBUI PUHOK», TIPO TIIO BIKE UIILTOCS.

Ha mamy nymKy, 118 YHUKHEHHS Oyab-SIKUX HENOpPO3yMiHb i3
BimHeceHHsM ceprudikariB @OH 10 Toro 4u iHIIOro BUIY IHHHUX TarepiB
Heo0XiJHO BHECTH 3MiHH /10 cT. | 3akoHy Ykpainu «IIpo ¢dinancoBo- erI[I/ITHi
MCXAHI3MH 1 YNPABJIiHHS MaiHOM IpH 6y/11BHI/IHTB1 KHTIAa Ta OIeparisx 3
Hepyx0MICTIO>) 1 BUKIIacT 1i y Hacryr[Hm pez[aKml «Ceprudixkar ®OH — e
iMoTeYHUH LIHHKH Namip, 1o 3acBi4ye MpaBo HOro BiacHUKa HA OTPUMAaHHS
JIOXOJTy Bifl IHBECTYBaHHS B OIlepallii 3 HepyXOMICTIO.

[le omuu Bax<TMBHii MPaBOBHI aKT Y uiit chepi — 3akoH Ykpainu
«IIpo inoreuni oOmiramii» Bix 5 TpyaHs 2005 p., skuM Oy BH3HAYEHI
TpaBOBi 3acajiii BHUITYCKY Ta OOIry imoTedHHX OONiramii, BUMOrH 10 ix
IMOTEYHOTO TIOKPHUTTS, & TAaKOXK OCOOJIMBOCTI JEpKaBHOT'O PETYIIOBAHHSA i
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HamAay y uwit cdepi. ¥ 4.l cr.3 mporo 3akoHy mmij iMOTEYHUMH
oltiraissMu po3yMiloThesl 00JIirarii, BHKOHaHHS 3000B’s13aHb €MITEHTA 3a
SKAMH 3a0e3ledeHe iMOTEYHUM IOKPUTTSIM y HOPSIKY, BCTAHOBICHOMY
uM 3akoHOM. [moTeuni oOirarii iMeHHI IiHHI manepu. [moTeyHa obiraris
3acBiUye BHECEHHS TPOMIOBUX KOIITIB ii BIACHUKOM 1 IIiJITBEP/UKYE
3000B’s13aHHSl €MiTEHTa BIJIIKOAYBaTH HOMY HOMIHAJIbHY BapTIiCTh INi€i
o0tirarii Ta TpOIIOBOr0 JOXOAY B MOPSIIKY, BCTAHOBICHOMY IIMM 3aKOHOM
Ta TIPOCTICKTOM €Micii, a B pa3i HEBUKOHAHHS E€MITEHTOM 3000B’s3aHb 32
IMOTeYHOI0 OoO0JIiramiero Hajgae ii BIACHWKY NPaBO 3aJ0BOJBHUTH CBOIO
BUMOI'Y 3a paxyHOK IIIOTEYHOro NOKpuTTsA. BiamoBimHo no 4.2 cr. 3
MOXYTh BUITYCKATHCS JBa BUIM IMOTCYHHWX OOJIramiii — 3BHUYAlHI Ta
CTpyKTypoBaHi. Lli€ro x craTTero mepeadadeHo, XT0 MOXe OyTH eMITEHTOM
IMOTeUHHX oOiiramii Ta Mexl IX BIANOBIHAIBHOCTI 3a BHKOHAHHS
3000B’s13aHb 3a IIOTEYHUMU OOJITaIlISIMU.

OTmke, €MITEHTOM 3BHYAMHMX IMOTEUHMN OOJiramii € 1HoTeYHHI
KpEeOuTop, IO Hece BiAMOBINAJIBHICTH 32 BUKOHAHHS 3000B’S3aHb 32
TaKAMHU IMOTCYHUMH OOJNIraIliiMH iMIOTEYHHM TOKPUTTSM Ta BCIM I1HIINM
MaifHOM, Ha sKE BIJNOBITHO 10 3aKOHOJABCTBA MOXE OYTH 3BEPHEHO
CTATHEHHS. A €MITEHTOM CTPYKTYpOBaHHMX IIOTEUHHX oOOJiramiii e
Creliali3oBaHa IMMOTEYHA YCTaHOBA, SKa HECE BIAMOBIMANBHICTE 32
BUKOHAHHS 3000B’S3aHb 32 TaKUMM IMOTEYHUMH OOJITallisiMH JIHIIE
IMOTeYHNM TOKPUTTSIM. HeoOxigHo po3mmdpyBaTH I BU3HAYCHHA. Y
bOMY 3aKOHI IiJ iMOTEYHUM KpeauTopoM (cT. 1) po3ymieTbesi (iHaHCOBa
yCTaHOBa, KpiM CIIeNiani3oBaHoi iMOTEYHOI YCTaHOBH, SIKa BIJIOBITHO 110
3aKOHOJIAaBCTBA Ma€ TIPaBO HAJaBaTH KpeAWTH (TIO3MKH), BHUKOHAHHS
3000B’s13aHh OOPXKHHUKIB 3a SKHMH 3a0€3ICUYCHE IMOTeKOI, Ta/abo ska
HaOyJa mpaBO BUMOTH 3a 3a0€3MCUCHUMH iMOTEKOI0 KpenuTaMu (MO3UKaMHu)
Binl iHmMWX oci6. BimmoimHo mo cr. 18 mporo 3akoHy, crerianxizoBaHa
inmoTeyHa ycraHoBa — 1€ (iHaHCOBa YCTAHOBAa, BWHATKOBUM BHIOM
JUSUTBHOCTI sIKOi € pediHaHCYBaHHS IMOTEYHHWX akTUBIB (IX IMpomaxy y
BHIAJKaX, Mepea0avyeHnx IIMM 3aKOHOM 1 MPOCHEKTOM eMicii) Ta BHITYCK
CTPYKTYPOBAaHMX IMNOTEYHUX OOJIramii y MOpSAKY, BCTAHOBICHOMY LIUM
3akoHoM. OcoOIMBOCTSIMA BHUKOHAaHHS 3000B’S3aHb 32 3BHUYAHUMHU
IMMOTCYHUMH OOJIITAIliSIMA € Te, IO BIAMOBIAHO 1O CT. 16 3aKOHY EMITCHT
BUKOHYE TPOIIOBI 3000B’s13aHHS 32 3BUYAHHUMHU IMMOTCYHUMH OONiramisiMu
3a paxyHOK JIOXOJIB BiJl iMOTEYHOr'0 MOKPHUTTS Ta 32 paXyHOK I1HIIIOTO CBOT'O
MmaitHa. IlpaBo emiTeHTa BHMKOPHCTOBYBAaTH JIOXOAM BiJ 1MOTEYHOrO
MOKPUTTSA Ta KOIITH, OTPUMaHi BiJ PO3MIIIEHHS 3BHYAHHUX IMOTCYHHX
obmiraniif, Ha Oynmb-sKi LIl 1 HA BJIACHUI PO3CYA HE OOMEXYEThCS 3a
YMOBH, 10 E€MITEHT TPOJOBXKYE HAJICKHMM YWHOM BHKOHYBAaTH
3000B’s13aHHA 33 3BUYAHUMHU 1II0OTE€YHUMHU OOJIIrarisaMu.

HaykoBiii BKa3yloThb Ha HEJIOCKOHAJICTh NMPABOBOTO PEryJIIOBAHHS
IMOTEeYHUX OOJiramiid, a/pke 3aKOHOAABEIb OMHHYB VYBAarol NHTaHHS

5



HAYKOBWA BICHUK 1~ 2009
JIbeigcbk020 depxxagHo20 yHigepcumemy eHympiwHix cnpas

HaOyTTS caMUX INTOTEYHWX aKTHBIB. Y BUIAJKY 3 BHUITYCKOM 3BHYAHHHX
inoreyHnx oOmiraniii mpobjieM HeMa, OCKIJIbKM OaHK MOXKE BIJHECTH 10
IMOTEYHNX aKTHBIB 1 BHJAaHI HUM INOTE€YHI KPEAUTH. A OT IIPU BUITYCKY
CTPYKTYPOBAHHX IMTOTEYHHUX OOJNIraIiiii €eIMHIM CIIocOOOM HaOyTTS aKTHBIiB
€ YKJIaJIaHHSI JIOTOBOPIB YCTYIIKH IpaBa BUMOTH [5].

VY 1pOMy KOHTEKCTI JOUIIBHO NpOAHaJi3yBaTH IIPABOBY INPHPOLY
3acTaBHOi. 3aKkoHOmaBCTBOM Pociiickkoi @enepanii 3acTaBHa BU3HAYAETHCS
SK iIMEHHUH miHHWK mamnip. Y Kazaxcrani — ne opaepHuil niHHMiA namip. Y
[IIBeiinapii € ABa BUOM 3aCTaBHMX: 3aCTaBa HA OCHOBI iMIOTEYHOI 3aCTAaBHOI
Ta HAa OCHOBI 3aCTaBHOI 32 PEHTOI0 Ha HEPYXOMICTh. 3acTaBHI B LIl KpaiHi
ohopmisitoThest 'y (opmi  ceptudikara 3 O3HAKAMH I[IHHOTO Tamepy.
HasBHicTe 1pOro ceprudikara MO3BONISE YCTYIATH TpaBa iMOTEYHOTO
KpEIHUTOpa 3a CIPOLICHOI0 Mponeayporo [6, c. 219]. Y Himeuyuuni 3acraBHa
Ma€ Ha3By inoTeyHoro cimourBa. BoHa mepemaeTbcs KpeaUTOPY
AUTBHUYHIM CYZIOM y BHITaJIKy 0(OpMIICHHSI IOTEYHNX YTOJl 38 3BOPOTHOKO
inorexoro. V' wiii kpaini € i iHma (popma ilOTEYHHX Yrof, TaK 3BaHHMX
3a0e31neuyBalibHAX, 32 YMOBaMH SIKMX iMOTEYHE CBiJOLTBO HE Oodopmiisie-
Thest. OCTaHHI IMTOTEKH PEECTPYIOThCS JIMIIE B ITo3eMenbHii kan3i. Y CIHIA
3acTaBHA y BUIIAAL CBiOUTBA O(OPMIIETHCS y THUX INTATaxX, J€ TUTYJI
BJIACHOCTI Ha 3acTaBjeHe MAlHO He MepeNacThesl KpEAUTOPOBI.

BiamosinHo x mo 3akony Ykpainm «IIpo imoreky» 3acraBHa — 1ie
OoproBui IIHHUK TaITip, X04, Ha HAIly JTyMKY, HeoOXiaHO ii Bu3HaumTH (i
Tak rependadeHo 3akoHoM Ykpainu «IIpo minHi mamepu Ta (OHIOBHH
PHHOK») sIK inmoreyHuil miHHMHA mamip. OTxe, 3acTaBHa O(OPMIISETHCS,
koo ii Bujada mependadeHa iMOTeYHMM jaoroBopoM. Ilicnst nmepskaBHOT
peecTparii iNOTEKH OpHUTiHANl 3aCTaBHOI IEPENAETHCS IMOTEKOAEPKATEIIO,
SKIOIO 1HINWH TOPSIOK Iepeiadi 3acTaBHOI HE BCTAHOBJIEHO IMOTEYHUM
JIOTOBOpPOM. 3acTaBHa HE € eMICIHHUM LiHHMM mamnepoM. llepmmm
BJIACHUKOM 3aCTaBHOI € oco0a, ska Ha MOMEHT BHJAadi 3aCTaBHOI BiJO-
BIJTHO JI0 YMOB IIOTEYHOT 0 JJOTOBOPY MAa€ CTaTyC imoTeKoaepkaTens. Ko
iHIIE He TmependayeHo iMOTEYHHWM JIOTOBOPOM, OpPHIiHAN —3acTaBHOI
nepeaeThesl TaKOMY 1MOTEKOJIepIKaTeNI0. 3acTaBHa MOXKE TepeaBaThcs il
BJIACHUKOM Oyzb-sIKiii 0co0l IIISIXOM BUMHEHHs iHmocameHTy. HacrymHuii
BJIACHHK 3acTaBHOI HaOyBae BCIX MpaB imoTekoaepxareins (HOBOrO Kpeau-
TOpa) 3a JIOrOBOPOM, SKHM OOYMOBJIEHE OCHOBHE 3000B’sS3aHHs, Ta 3a
IMMOTEYHUM JTIOTOBOPOM, Ha IIIJICTaBi SKOTO Oyiia BHIAHA 3acTaBHA, a MpaBa
TONepeTHHOr0 BJIACHUKA 3aCTaBHOI SK iMOTeKonepkarens (NMepBiCHOrO
KpeQuTopa) MPHUITUHSIOTHCS.

3acTtaBHa HE MOXKE BHUJABATUCS, SKIIO IMOTEKOI0 3abe3nedeHe
rpomoBe 3000B’s3aHHS, CyMy OOpry 3a SKMM Ha MOMEHT YKJIaJIeHHS
IMOTEYHOr0 JOTrOBOPY HE BH3HAYEHO 1 sSIKE€ HE MICTHTh KPHTEpiiB, IIO
JIO3BOJISIIOTH  BU3HAUMTH II0 CyMy Ha KOHKDETHHH MOMEHT. 3acTaBHa
CKJIaZIA€ThCsl Y THCHMOBIM (OpMi B OZHOMY TpPHMIPHHKY Ha OJIaHKY
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cTanaapTHOI (hOpMH, SIKa BCTAHOBIIOETHCS J{epkKaBHOIO KOMICI€l0 3 IIHHUX
marepiB Ta (oHmoBOro puHKY. Ha BCIX OpHTIHAIBHHMX TIpUMipHHKax
IITOTEYHOTO JOrOBOPY POOUTHCS BiIMITKA MPO BHIAUy 3aCTaBHOI. 3aJIEKHO
Bil TpenMera iNOTeKH (HEpyXxOoMe€ MalHO, O00’€KT He3aBepIIEHOTO
OyniBHHIITBA) 3acTaBHA [TIOBUHHA MaTH Bi3yallbHI Bi]MIHHOCTI, BCTAHOBJIEHI
Jlep>kaBHOIO KOMICI€I0 3 I[IHHUX I1anepiB Ta GOHJOBOIO pUHKY. Y 3aCTaBHIH
000B’SI3KOBO MAIOTh MICTUTHUCS TaKi PEKBI3UTH:

1) cnoBo «3acTaBHa» fK CKJIAJ0Ba YacTHMHA HA3BH JOKYMEHTa Ta
BHU3HAYEHHS NPO 3000B’s3aHHS OOp)KHWKA BHUKOHATH IepeN iMOTEeKO-
JIepKaTeNneM Y BCTAaHOBJICHHI CTPOK OCHOBHE 3000B’I3aHHS;

2) Ut IMOTEeKOAaBIIs, OOp)KHUKA (SKIIO BiH € BiJIMIHHUM BiJ imoTe-
KOJaBIs) Ta IMOTEKOjepXKaTensi — IOPWANYHHX OcCi0: a) pEe3HICHTIB —
HallMCHYBaHHS, MICIIC3HAXO/DKCHHS Ta 1AeHTH(DIKAmiHHUN Ko B €IHHOMY
JIEp’)KaBHOMY pEeCTpi  IOPUIMYHUX Ta (I3UUHMX  OCiO-TiNPHEMIIIB;
0) Hepe3nIIeHTIB — HalMEHyBaHHS, IOpWIMYHA ajpeca Ta Jep)kaBa, [e
3apeecTpoBaHa 0c00a; B) TS iITOTEKOIABIIS, OOP)KHUKA (SKIIIO BiH € BiMIHHIM
BiJl 1IMOTEKONABILI) Ta imoTekoaepkarens — QisuyHMX ocid: TpomajsiH
Vkpainn — mnpi3Buiie, iM’s, 1m0 0aThKOBi, ajpeca IOCTIMHOrO MiCIIs
NPOKUBAHHS Ta IHAMBIAyanbHUH ineHTHdikaniiauii Homep y Jlep:kaBHOMY
peectpi (isMUHMX OCi0 — IUTATHUKIB MOAATKIB Ta IHIINX OOOB’SI3KOBHX
TUIATSXKIB; 1HO3EMIIiB, 0CiO O3 TpoMajTHCTBA — TIPI3BHIIE, iM’sI, TI0 OATHKOBI
(3a HasIBHOCTI), ajipeca iX OCTIHHOrO MiCIS MPOKUBAHHS 32 MCXaMH Y KpaiHH;

3) mocuiaHHSA Ha PEKBI3UTH IMOTEYHOTO JOTOBOPY Ta JOTOBOPY, IO
00YMOBIIIOE OCHOBHE 3000B’sI3aHHS;

4) ommuc mpemMeTa IMOTEKH, JOCTATHIN IS WOro imeHTH(iKaIii,
Ta/abo Horo peecTpaliiigi AaHi;

5) 3MicCT Ta po3Mip OCHOBHOT'O 3000B’sI3aHHS, CTPOK 1 MOPSIOK HOTO
BHUKOHAHHS;

6) crioci0 3BEpHEHHS CTATHEHHS HA MpPEAMET IMOTEKH, SKIIO BiH
nepe0aYeHNH IMOTEYHNM JIOTOBOPOM;

7) BIIMITKY NpO peecTpaliiHnii HOMep, JaTy Ta Micle Aep>KaBHOI
peectpariii OOTSDKEHHS HEPYXOMOTO MalHa iMOTekor (meil peKBi3uT
BHOCHTHCSI Bi/IIOBITHO JI0 3aKOHO/IABCTBA).

3a 3romor0 MiXK IMOTEKOJABIIEM Ta IMOTEKOAEp)KaTelleM 3acTaBHA
MOXXE MICTUTH IHIII TIOJOXKEHHS, SKi BIATBOPIOIOTH 3MICT OCHOBHOTO
3000B’s13aHHA  Ta IMOTEKH. JSIKIIO 3MICT 3acTaBHOI HE BIAIIOBizac
TIOJIOKEHHSAM  IITOTEYHOTO JOTOBOPY UM JIOTOBOPY, SKHH OOYMOBIIIOE
OCHOBHE 3000B’S3aHHSI, MMOJOKEHHS 3aCTaBHOI MalOTh IepeBary. 3acTaBHa
MIIMACYETHCSI IMOTEKOMABIEM Ta OOPKHHUKOM, SKIO BiH € BiIMIHHAM Bif
inotekonasIyl. InorekonaBens, OOP)KHUK — FOPUAMYHI OCOOM 3aCBIIUYIOTH
ITiJITAC YITOBHOBA)KEHOI 0COOU TIEYATKOIO.

HaykoBui kmacngikyroTh 3acTaBHy 3a pI3HUMH KpuTepismu. Tak,
30kpema cepen tumiB 3actaBHMX B.O. Kympssunes ta €.B. KyapsiBuesa
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BUIJISIFOTH: TIOBHICTIO aMOPTH30BaHy 3aCTaBHY; JIIHIHHO aMOPTH30BaHY
3acTaBHy; 3acTaBHy 3 MpPSIMUM IUIAT€XEM; 3acTaBHY 3 pEryJbOBaHOIO
HOPMOIO; 3aCTaBHY 31 CTYMIHYAaTHMH{ BHUIUIATAMH 10 KPEAWTY; 3aCTaBHY 3
PO3IYTHM IUIATEXKEM II0 KPEIUTY; 3aCTaBHY 31 3pOCTA0uOI0 BHILIATOIO 32
OCHOBHOIO CYMOIO TIO3WKH; 3aCTaBHY 3 HOPMOIO, sIKa IEepeyKJIaIaeThCs;
4acTKOBO aMOPTHU30BaHy 3acTaBHy [7, ¢. 33-35].

E. Jonan, K. Kemmbenr Tta P.Kemnben BuminsgroTh: 3acTaBHI 3
TBEpJIOI0 ITIPOLICHTHOIO CTaBKOIO; 3aCTaBHI 3 KOPEKTOBAHOIO MPOIEHTHOIO
CTaBKOIO; 3aCTaBHI, KOPEKTOBaHi Ha iHQIAIi0[8, c. 112].

Jemo wmpmmii miaxin g0 Kiacudikarii 3acTaBHHX, SK BBaXKae
O.T. €Btyx, 3acrocoBye O.B.UepHnsk, siknil nudepeHmiroe iX 3a1eKHO Bif:
a) opraHi3artii cTpaxyBaHHs TaKHX 3aCTaBHHUX; 0) NepiOANYHOCTI BUKOPHUCTaHHS
ioTeyHux  OOmrauiii; B)BULy OaHKy, SIKMil 3IfCHIOE KPEAWUTYBAHHS,
I) BIACHOTO PU3HAYCHHs OOMIraLlii; J) TepMiHOBOCTI 00iry oo [9, ¢. 78].

IIpu mpomy cam O.T. €BTyx BUJULIE Taki TPYNM 3acTaBHUX: 32
3MIHHICTIO BETMYMHM TPOLEHTHOI CTaBKH; 33 XapaKTepoM IIpeIMeTa 3acTaBy;
3a BEJIMYMHOIO 1 TIOPS/IKOM BUIUIAT; 32 CTPOKAMU TOTallleHHs; 32 OpraHi3ami€ro i
BUJIAMH CTPAaXyBaHHS; 32 TIEPIOJMUHICTIO BUKOPHCTAHHS;, 32 E€MITEHTOM; 3a
KIUTBKICTIO 00’ €KTIB 3aCTaBH; 3a KiJIBKICTIO imoTekomasiis [9, ¢. 80-81].

Arne, Ha HaII TOTJISIN, 3raJlaHi KIIaCHU]iKaIli CYyTTEBO HE BILTUBAIOTH
Ha MPaKTHYHE 3aCTOCYBAHHS 3aCTaBHMX, OCKUIBKH, MO-TIEpIIe, 3aCTaBHA 1€
TaKWi JTOKYMEHT (LiHHUH mamip), B SIKOMY YiTKO BH3HA4alOTh yCi YMOBH,
TIOB’sI3aHi 3 MOPSIKOM PO3PaXyHKY 3a KPEIUTOM, SIKi JAIOTh BCi BiIITOBiJIi
Ha TIMTaHHA, SKUM caMe THIIOM € Ta Y iHIIA 3acTaBHa; MO-Apyre, SK
crymuo 3ayBaxuB B.I. CaBuu, «HaBiTh Takuid MIMPOKHH MiAXix 10
kinacudikanii, skuit 3anpononoBanuii O. YepHsikom Ta O. €BTyXOM, He
JI03BOJISIE BUOKPEMHTH CaMOCTiiHI TUIIM 3aCTaBHUX)», OCKIJIBKH «JI0 Ti€l 4u
IHIIOI TPYMM MOXYTh BXOAWTH BiApa3y KiJibka iX 3acTaBHHMX, TOOTO IO
KOXHI{ 13 3aCTaBHHMX, BUXOJSYM 13 3alPOITOHOBAHOI Kiacudikalii, MoXxHa
MaTH OaraTopiBHEBE TIIEpeXpelleHHs O3HaK, KOKHA 3 SKUX OJIHAKOBO
JaBaTUME IIiJICTABM BIJHOCUTH Ty YM IHIIY 3acTaBHy /O KUIBKOX
KjacugikamiiHux TUIB ogHovacHo» [10, c. 163].

BucnoBkn. B pesynbraTi aHanmizy NpaBOBOIO  pETyJIIOBAHHS
YOTUPHOX BHUJIB IMOTEYHHWX I[IHHUX marepiB (iMOTeYHHWX OOJiramiy,
inoreyHnx ceprtu(ikaTiB, 3actaBHUX Ta ceprudikarie ®OH), BuUsBIEHO
HEY3TOJDKEHOCTI HOPM 3arajlbHOr0 Ta CHELiaIbHUX 3aKOHIB. Y 3B’SBKY 3
MM HEOOXiTHO IPUBECTH 1O CITIJILBHOTO 3HAMEHHHKA BiHECEHHSI 3aCTaBHOI
Ta ceprudikatiB POH came 10 iMOTEYHHX, a HE OO IHIMIUX TPYH MIHHUX
TarepiB, IUITXOM BHECEHHS BiANOBIAHUX 3MIH J0 3raJlaHAX 3aKOHOAABUHX
akTiB. CTaH YMHHOI'O 3aKOHOAABCTBA y YACTHHI PErYJIIOBaHHS MEXaHi3My
IMOTEYHOTO KPEIUTYBAaHHS CBIUUTH IIPO TE€, IO HA CHOTOIHI OCHOBHY
npaBoBy ©0a3zy it #oro (yHKIIOHYBaHHS B)Ke CTBOpeHO. Auje ii
BHKOPUCTAHHS Ha MPAKTUIl O€3YyMOBHO III¢ BUSBUTH 0araTo HEIOMIKIB, SKi
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y Tpoleci MPaKTUYHOTO 3aCTOCYBaHHS 3aKOHOJABCTBA OYIyTh yCyBaTHCS.
TakuM 4yuHOM, TIOCTYHOBO Oyse BHOymOBYBaTucsl e()EKTHBHUI MeXaHi3M
IMOTEYHOTO KpeAuTyBaHHA B YKpaiHi. ToMy momanbmii MOCIHiIKEHHS ITHX
MIUTaHb OE3MepeuHO MarOTh IIEPCIEKTUBH.
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