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Mapuax Bimanii fpocnaeosuy —
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3aCTYIMHUK T'OJIOBU CYJI0BO] MajaT y
KpUMIHAJIBHUX CIPaBax anessiiHoOro cyay
UepniBerpkoi o0acti

3apyOixxHuid 10CBII BUPINIEHHA MPO0JeMH
00MeKeHOI 0CY/THOCTI

YV cmammi posxpumo 3apybiscHuti 00c8i0 eupiuieHHs npooaemu
obmedicenoi ocyoHocmi.
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HesBaxaroun Ha Te, 1m0 OOMEXEHY OCYIHICTh BUBYAJIU Ta AOCIKYBajlu Oararo
BIIOMHUX HayKoBIiB, 30kpema: FO.M. Anronsn, C.B. boponain, FO.C. boromsrkos, JII.
I'myxapeBa, H.I'. IBanoB, B.A. Kimmenko, ['.P. Kosokonos, M.B. Koctunpkuii, M.M.
Kouenos, I.A. Kynpsasues, [.P. Jlynn, A.l. Mapuyk, B. Menbuuk, P.I. Mixees, A.
Mysuka, B.B. Haraes, I'.B. Hazapenko, B.C. Opnos, B.I'. IlaBnos, C.B. Ilony0iHchka,
T.M. Ipuxoapko, ®.C. Cadyanos, O.I'. Cupomsros, B.J. Cipoxuninos, O.Jl
CitkoBceka, C.I. Tixenko, B.C. Tpaxrtepor, B.B. Ycrumenko Ta iHII, 1€ TOHATTS €
MaJOJIOCHIPKEHUM, YHACIIIOK YOro BHHHUKAIOTh 0araro CHopiB 3 NpPUBOJLY HOro
TEOPETUYHHX TOJIOKEHb CEPe]] BUCHUX Ta 3aCTOCYBAHHS cepel MPAaKTUYHHUX IPaLliBHUKIB.

AKTyallbHICTh JTAHOTO JOCIKEHHS IOJIATAa€E Yy BUBYEHHI, y3arajJbHEHH1 Teopii Ta
MIPaKTUKU 3aCTOCYBAaHHS 1HO3EMHUMH JIep)KaBaMHM KpPUMIHAJIbHO-IIPABOBOTO TOHSTTS
“o0MexeHa OCYIHICT 3 METOI0 HaOyTTS IXHBOTO JOCB1Y BUPILICHHS 1€l IpoOyieMu.

[HcTUTYT O0OMEXeHO1 (3MEHIIEHOi) OCYIHOCTI BX€ JaBHO Ma€ MiICIe B
KpUMIHAJIbHOMY 3aKOHOJIaBCTB1 3apyODKHUX KpaiH, Xo4a 1 TPakTyeThcs Mo-pizHOMY. Tak,
oOMexeHa (3MEHIIIeHA) OCYAHICTh TepeadaveHa, Hanpukiaa, y KpuMiHaabHUX KOJEKCcax
Asctpii, Yropmunn, [Hanii, Itamii, [lomeuy, ®immsaaii, ®PH, ®panmii, [seimnapii,
Orocnagii, SInoHii Ta IHIIUX KpaiH.

Haii6inpimr nokazoBuM y 1npomy Iadi € Kpuminanbauit xonekc Ilseitnapii 1937
poky. Tak, BianmoBigHo a0 cratrTi 11 manoro Koxekcy, oOMexeHa OCyAHICTh BBaXKa€ThCs
BCTAHOBJICHOIO, SIKIIIO BHACHIIOK PO3JIaay IYIIEBHOI MISUTBHOCTI UM CBIZOMOCTI, a0o
BHACJ1JI0K HEJ0CTaTHHOTO PO3yMOBOTO PO3BUTKY,



3JI0YMHElLb, Y MOMEHT BYMHEHHS 3JI0YMHY, HE MOBHOIO MIpOI0 OyB 3JaTHUN OILIHUTU
MIPOTUIIPABHICTh CBOET MOBEIIHKU Ta KepyBaTucs Li€ko oliHkoro. Cy/ Ha CBIM po3cys Takiil
0c001 MOXe MOM’SIKITUTH ITOKapaHHSL.

Pazom 3 tum, 3rigHo 3i ct. 13 KK IlIBeiinapii, cyly HagaeTbes npaBo 3a BUCHOBKOM
€KCIEePTIB BHUPINIYBATH: YM MOTPIOHO MOMIMIATH OOBHHYBAuyBaHOIO B JIKAPHIO YU
MIPUTYJIOK, YU CTAHOBUTH BIH 3arpo3y AJIsl CYCHUIbHOI O€3MEKU 1 CYCHUIbHOTO MOPSAKY,
PO IHTEpHYBaHHS OOMEKEHO OCYIHOro B JikapHiO (cT. 14). SIkmo Takuil 37104MHELb
BHUSIBUTHCS 1HO3EMIIEM, TO CYJ BIIpaBi 3a00poHUTH Homy nipokuBatu y llIBeiinapii (ct. 16).
[TonoxeHHst Mpo 0OMEKEHY OCYAHICTb, K 1 PO HEOCYAHICTh, HE 3aCTOCOBYIOTHCSI, SKIO
0OBHHYBauyBaHUM CaMOCTIHHO BUKJIMKAB 3MIHY UM PO3JIaJ] CBIIOMOCTI 3 HAMIPOM BUMHUTHU
3noumH (ct. 12) [1, c. 58].

[HCTHTYT OOMEXKEHOI OCYIHOCTI 3HAMIIOB CBOE 3aKOHOJABYE 3aKpIUIEHHS U Yy
Kpuminansnomy xoaexci ®PH y penakuii Big 10 6epesnst 1987 p. (31 3MiHamu Ha 1 KBITHS
1998 p.). ¥V maparpadi 21 moBoro KK 3adikcoBaHo: sKIIO BHACHIIOK SKOTO-HEOYIb
MICUXIYHOTO PO3Jaay 3/IaTHICTh 0COOM YCBIJOMIIIOBATH MPOTHUIIPABHICTH CBOTO JISTHHS YU
JISITH BIAMOBITHO JI0 LIbOTO Oyia 3HAUHOIO MIPOIO 3MEHILIEHA, TO Y BUIIAJKY BUMHEHHS HEIO
3JI0YMHY MTPU3HAaYyBaHEe MOKapaHHs Moxke OyTu mom’skiuieHo [1, c. 59].

Kpuminanpanit konekc ®PH Takox MICTUTP HOPMHU TPO HEOCYAHICTh YHACTIAOK
ncuxiyaux posnaniB. Tak, § 20 KK ®PH wmicture meauuni KpuTepii HEOCYTHOCTI:
XBOPOOJIUBUN MCUXIYHUI po3naj, TNIMOOKHUI po3iaj CBIIOMOCTI, cIab0OyMCTBO YM IHILE
ncuxiyHe BiaxuieHHs. L{g & HOopMa mepenbavae, mo ocoda /i€ HEBUHHO, SIKIO BOHA MPHU
BUMHEHHI JISSHHA BHACIIJOK 3a3HAYCHUX TICUXIYHMX pO3JIaJiB HE 3/aTHa Oymna
YCBIOMJIIOBATU MPOTUIIPABHICTD AISIHHS UM AIATH 3 YCBIIOMJIEHHSIM iX NPOTHUIIPABHOCTI.
I'mubokuil posnaa cBiioMOCTi MoOXe OyTH, HaNpuKIaj, y CTaHl TIMHO3Y, adekry,
HAapKOTUYHOTO CIT'SHIHHS 1 Ha IPAKTHIl TPAKTYe€TbCS BITHOCHO A0OBUIbHO. CHIpHOIO €
TaKoX MpobiieMa Mpo 3HAUYEHHS CI SIHIHHS JJI KpUMIHAIbHOT BIANOBIANBHOCTI. 3araibHa
yactuHa KK ®PH He MiCTUTh HOpPM, L0 PETyIOIOTh JaHE MUTAHHA. Y 3B 3Ky 3 LIUM Ha
MPaKTHUIIl 3aCTOCOBYEThCS HOpMa OcoOIMBOT YaCTHHU MPO CTaH MOBHOTO CI’ siHIHHSA (§ 323
a). Y nonoxeHHsx § 20 3akpilyieHO OJHY 13 TOJIOBHUX XapaKTEPUCTHK HEOCYIHOCTI IO
HIMEUbKI KpUMIHAJIBHO-NPABOBI JOKTPUHI: “HeocyqHa ocola, sKa BYMHSE ISHHSA,
BUKOHYE CKJIaJ 3JI0YMHY, ajle B CUJIy 3a3HaYCHUX IPUYUH BOHA Jii€ 0e3 BUHU .

[HCcTHTYT 0OMEX)eHo1 ocyaHocTi, nependauenuii § 21 KK ®PH. V ubomy naparpadi
3a3HAYEHO: ‘“AKIIO0 MO BKazaHii B § 20 mpuuuHI 31aTHICTH OCOOM YCBIAOMIIIOBATU
MPOTUIIPABHICTh JISSHHS YW JIATH BIAMOBIIHO OO LBOro Oyjia CYTTEBO 3MEHIIEHA”, TO
Takuil CTaH, Ha BIAMIHY BiJ CTaHy, BKa3zaHoro B § 20, He BHKIIOYAa€E OCYJHOCT. Y
BIJIMOBITHOCTI 3 IIMM TIOJIOKEHHSIM TIOKapaHHs 0co01 Moke OyTH mom’siKieHo [2, ¢. 57].

Opniero 3 xapaktepHux ocoOnuBocTeld KpuMiHaNbHUX KOJIEKCIB JESIKUX KpaiH As3ii,
Adpuku 1 JlaTuHChKOi AMEpUKH € BBEICHHS HHMMH MOHSTTS OOMEXKEHOI OCYJHOCTI.
Hamnpuknan, neit inctutyT nependadarots KK bpasinii, JliBana, Comani, SAnonii. [1eBanit
IHTEepeC MpeACTaBIsie MO3ULlIA TPYNU CHELIATICTIB M0 KpUMiHaNbHOMY npaBy Snownii. L1
JOCTIIHUKY HaBOAATH HOpMH ypsinoBoro mnpoekty KK crocoBHo mnoxapanHs ocid 3
VIIKOPKEHOIO TICHUXIKOIO, a MOTIM aHATI3YIOTh BUAM YIIKOJKEHOCTI Ta MPAKTHUKY CYyIY.
Tax, crarrs 16 npoekry KK fInoHii roBopuTh:

“1. He xapaetbcs IisiHHSA 0coOU, SiIKa 4epe3 YIIKOJKEHY MCUXIKY HE Ma€ MOXJIUBOCTI
PO3PI3HATH XOPOII Ta TIOTaH1 MOCTYIKH YH IIATH BIAMOBIAHO JI0 Ii€T pI3HUIIL

2. TloMm’sKmIyeThCs CaHKIlSE 0CO01, MOMJIHMBOCTI SIKOi, BU3HAYEHI B MOMEPETHIN
YacTHHI, Yepe3 YIIKODKEHY MCUXIKY HaJ3BUYaiHO HU3bKI .

JloCniAHUKKM  BiA3HAYaIOTh, 110 3a3HAUYE€HE [MOHATTS ‘“‘YIIKO/JKEHAa ICUXika”
po3risgaeTbes K 010J0TTYHA YMOBA, a MOXKJIMBICTh PO3PI3HATH 1 MOCTYNATH BAMOBITHO
10 i€l pi3HULT (MOXKIIMBICTD KOHTPOJIIO) — SIK IICUX0JIOTTYHa yMOBa. OJIHAK, Y IOPUAUYHIN
JiTepaTypl MIAHIMAIOTHCS MPOOJEMHI MUTAHHA, IO CTOCYIOTHCSI IHCTUTYTY OOMEXEHOL
ocynHocTi. [lo-mepiie, iCHYIOTh BUMOTH HE BU3HABATH 1[I0 KATETOPIIO AK TaKy, OCKUIbKH,



“ocynHicTh” abo €, abo il Hemae; IHIII aBTOPU 3alepeuyloTh, BBAXKAIOUH, IO ICHYIOTh
cTa/lii MOJIMBOCTEH JIFOJUHU 1 CTYTNEH]1 YIIKOJKEHHS ICUXIKH.

Jpyre npobiaemMHe MUTaHHS MOJISIrae B TOMY, 1110 0arato i3 0OMeXeHO OCYAHHUX 0Ci0
HeOe3neuHl B COIlaJIbHOMY IIJIaHI W ICHye HEOOXITHICTh MPOTUCTOATH Il Hebesmelll,
MTOCUJTIOIOYN KPUMIHAIBHY BIANOBITAIBHICTh UM 3aXOAM Oe3meku. SIMOHCHKUN JOCIHITHUK
Acaza Ta 1HIII SMOHCHKI CIIENIaNICTH Yy il Tainy31 BII3HA4al0Th, 1110 BUHA B KPUMIHAJIbHO-
MIPaBOBOMY 3HAUEHHI TMOBHMHHA MaKCHMAaJbHO OOMEXKYBAaTHCS OCYIOM 3a JaHy Mii0, a
3axoau O€3MeKH TaMylOThb IIOrpo3y IMEpexoAy /0 AaHTUTYMaHHOTO TOBOJDKEHHS 13
3aCyIKEHUMHU.

Tperiit mpoOiaeMHUII MOMEHT MOJISra€e y BUCYBaHHI BUMOT 3MIHMTHU 3aKOHOJIaBCTBO
po O0OOB’SI3KOBE IMOM’SIKIIEHHSI CaHKIIM Mpu OOMEeXeHI OCyIHOCTI Ta BBECTU
JTUCKpEeLiiH1 3aX0q1. Acasia Ta 1HII1 YYaCHUKH JIOCIIKEHHs, HAIPOTH, CTBEP/DKYIOTh, 110
oOMexeHa OCYAHICTb, NPUPOJHO, OOMEXye BUHY, TOMYy, Ha ixHid mnorisa, Oymo 6
HENpPaBWIbHO 30UIBLIYBATH CAHKLII JO MAaKCHUMaJIbHOTO po3Mipy. OCTaHHE JOIYCTHMO
JUIIE JUIsl TOBHICTIO OCyIHMX o0ci0. XiI po3AyMIB y BHUIQJAKaxX BCTAHOBJIEHHS CYAOM
00MEXEeHOT OCYTHOCTI TaKUii: TIPUITYCKAETHCSI, 110 JaHa 0c00a BUMHUIIA TaKe K JISTHHS IPH
IHIIMX pPIBHO3HAYHUX OOCTaBUHAX, OyIydd TOBHICTIO OCYAHOI, a IOTIM ii BHUHA
BU3HAETHCS MEHILIO CTOCOBHO NMpunyuieHoi. [1o rmmbokoMy nepekoHaHHIO LIUX aBTOPIB, 1
B HOJaNblIOMy MOTpiOHO 30epiraTé I1HCTUTYTU IpaBa 3 OOOB’SI3KOBO IOM SKILIEHUMHU
MOKapaHHIMH 1 BIICYTHICTIO 3aX0/1B Oe3neku 1 0OMexeHo ocyaHux ocid [3, c. 59].

Kpuminaneanit xogexc anii 1939 p. nepembauae He OOMEXKEHY OCYIHICTh, a
NICUXIYHI aHOMajii AK OOCTaBUHY, IO BIUIMBae Ha nokapaHHs. I[lin ncuxiuHUMU
AHOMAJIISIMU PO3YMIEThCS CTaH, SKUM HE BIANOBITA€ HEOCYIHOCTI, ajieé BUIUIMBAE 13
HEJOCTAaTHBOTO IICHUXIYHOTO PO3BUTKY, OCJIA0JEHHSAM 4YM MOPYIICHHSIM ICHUXIYHUX
3mi0HOCTeH, BKIIIOYaOUM ci1aboymMcTBO ciabkoro crymeHio (§ 17). 3rigHo IaTChKOTO
3aKOHOJIABCTBA, SKIIO 3JAaTHICTh OCOOM YCBIJIOMIIIOBATH CBOi Jii Ta KepyBaTH HUMH €
CYTTEBO 3MEHIICHOI0, TO MOKApaHHS MOKEe OyTH MOM SKIIEHO YM 0CO0a MOMIMIAETHCS B
0COOJIMBY TIOPMY JUTSI 3aCY/DKEHHX, SIK1 CTPaXIal0Th pO3JialaMid OCOOMCTOCTI.

Konmenis 3menmenoi ocyanocti, Bimoma panime [llotnanacekomy mpaBy, Oyna
BBeJICHA B AHTUIIHCHKE TTpaBo 3akoHoM 1957 p., sikuii nepeadayae, 1o, “ocoda, sika BOMBae
abo Oepe ydacTh y BOMBCTBI 1HINIOI, HE MJIATAE MOKApPAHHIO 3a TSKKE BOMBCTBO, SIKIIO
BOHA CTpaXJa€ BiJ Takoi aHOMaii CBIIOMOCTI (HE3aJeKHO Bl TOTO, YA BUKIUKAHO II€
3aTPUMKOI0 a00 BIJACTaBaHHSAM Yy pO3YMOBOMY pPO3BUTKY 4YH IHIIOK BPOHKEHOIO
IIPUYMHOIO, BUKIMKAHOIO XBOPOOOIO ab0 TMOIIKO/KEHHSIM), sIKa CYTTEBUM YHHOM
MOTIpIIuiIa WOro TCUXIUHY BIAMOBIAAIBHICTH 32 CBOI Aii 200 O€3AIsUIBHICTE Y MOMEHT
BUMHEHHS BOMBCTBA UM 32 CIIBY4YacTh Y HhOMY .

3MeHIlIeHa BINOBI1IaIbHICTh, HAa BIIMIHY BiJ paBuil MakHOTEHa, K1 IPU HAsIBHOCTI
JYIIEBHOI XBOPOOU MOBHICTIO 3BUIbHAIOTH 0COOY Bl KPUMIHAIBHOI BIANOBIIAIBHOCTI, €
(dbakTopoM, IO TIOM SIKIIIYE BiIMOBINAIBHICTD 1 A€ MOXKJIUBICTh Y BU3HAUCHUX BUITAJIKAX
nepekBamipikyBaTu TSOKKE BOMBCTBO B MPOCTE BOWBCTBO. lle 0cOOMMBO BakJIMBO MpHU
BUOOpI CyIOM BHJly Ta pO3MIpYy MOKapaHHsS, OCKUIbKM 3a TSDKKE BOMBCTBO 32 3aKOHOM
nependaveHe TUIbKU TOBIYHE TIOPEMHE yB S3HEHHS, a 3a IPOCTe BOMBCTBO MOe OyTH, Ha
po3cyn cyay, TIpuU3HAayeHe MEHLI cyBope TnokapaHHda. llpaBuno  3MeHmieHoi
BIJIOBIAAJILHOCT1 PO3IMOBCIO/DKYETHCS TUIBKY HAa BUIIAJKK OOBUHYBAu€HHS y BOMBCTBI 1 HE
MO)Ke OyTHM 3acTOCOBAHO, HANpPUKIAA, Yy BUIAJAKY 3aMaxy Ha YMHCHE BOUBCTBO.
AHrnificeka cyl0Ba MpakTUKa JOTPUMYETHCS TaKOro MIAXOAY, 3TIIHO SKOrO Juis
3aCTOCYBaHHS MPaBHIIA PO 3MEHIIEHY OCYIHICTh HEOOX1THO TOETHAHHS TPhOX €JIEMEHTIB.
[To-nepuie, 0OBUHYBaUeHMI MOBUHEH CTpPaXXJaTH BiA ‘“aHOMajii CBIZOMOCTI” y MOMEHT
BUMHEHHS 3JI0YMHY, SIKYy 3BHYailHa po3ymMHa oco0a BH3HAYa€ SIK “‘HEHOPMaJbHICTH . Ilo-
Ipyre, “‘aHoMalis CBIIOMOCTI” MOBHHHA MOXOIUTH BiJ OAHIET 13 BU3HAUCHUX MPUYHUH, a
came, BiJ 3aTPUMKHU YM B1JICTABaHHS y NCUXIYHOMY PO3BUTKY, BiJl OyJb-sSKOi BPOJKEHOT
MIPUYMHHU, BUKIMKAHOI 3aXBOPIOBAHHSAM YU YHIKOJKEeHHAM. [lpu 1ipomy mig xBopo0oro uu



VIIKOJDKEHHSIM CJIJI PO3YMITH OpraHiyHe 4M (pi3MYHE YIIKO/DKEHHsS abo XBOpoOy Tina,
BKJIIOYAIOUM MO30K. DBylb-fKOI0 BpOPKEHOI0 NPUYMHOIO MOKe OyTH (YHKIIOHaJIbHE
ncuxiyHe 3axBoproBaHHA. [lo-TpeTe, “aHomaiis CBiZOMOCTI®, 1O 3rajgaHa B 3aKoHI,
[IOBUHHA CYTT€BMM YMHOM 3MEHUIUTH ICHUXIYHY BiAMOBIJAJIbHICTh OOBHMHYBAYE€HOI'O 3a
Horo nii yu Oe3MisuIbHICTh. BianmoBicTu Ha MUTaHHS MPO TE, IO K PO3YMITH i CIOBOM
“CYTTEBUM YHMHOM™, NOCTaTHHO ckiajgHO. CynoBa MpakTHKa BHXOAWUTH 13 TOro, WO Y
0araThbOX BHIIaJIKaX MOBA iiie PO HEMOXJIMBICTh OOBUHYBAaUE€HUM KOHTPOJIIOBATU CBOT Ail
Ta IMITYJIbCH.

CynoBa npaktuka @paHuii, 3ITKHYBIIUCH 13 BUIAJAKaMH MPUMEXKOBUX CTaHIB, IO
pPI3HOMY iX OIlIHIOBAJA: Yy JEAKWX BUMNAJKAaX BOHA BH3HaBaJa MOAIOHI MCHUXIYHI PO3JIaIu
o0CTaBMHAMH, MI0 TIOM SKIIYIOTh BIANOBINAIBHICTh, B IHIIUX — BIAMOBITAIBHICTH
HacTaBajla Ha 3arajlbHUX MIJCTaBaX, y TPETIX — 0c00a BU3HABAJIACh MOBHICTIO HEBUHHOIO.
PaszoMm 13 TuM, ocoOum, sIKi CTpa)xJar0Th MEepEepaxOBAaHUMHU 3aXBOPIOBAHHIMH, OyIydu
3aCyP)KEHUMH HaBITh Ha HEBEJIMKI TEPMIHU TIOPEMHOT'O yB SI3HEHHSI, TONIAaIN Y 3BUUalHy
TIOpMY, J€ HE TPOBOJWIWCH HIAKI JIKYBaJbHI 3aX0JM, 1 3aXBOPIOBAHHS JIUIIIE
[IPOrpecyBao.

[Ticnst BBeneHHsT B KpuMiHaiabHEe mpaBo Ppanuii B 1958 p. IHCTUTYTY BIACTPOUKH
BUKOHAHHS MOKapaHHs 3 PEeXUMOM BHUIPOOOBYBAHHS, Cy/J0Ba IMpaKTUKa MIIJIa IIJIIXOM
3aCTOCYBAaHHS LIbOTO BMJly BIACTPOUYKH /0 BKazaHuX oci0. [Ipu npomy, ojaHIEIO 3 yMOB
HaJaHHS BIACTPOUYKU OYyJI0 3aCTOCYBAHHS JI0 3aCyKEHOTO MMPUMYCOBUX MEUUYHUX 3aXO0/I1B
TEPMIHOM JI0 I’ATH pokiB. HamaranHs BpaxyBaTu Taki 00CTaBUHM NPU3BEIHU 0 MOSBU Y
¢bpaHLly3bKOMY KpUMIHAJIbHOMY IIpaBl KOHLEMNUIi Mpo oOMexeHy (Yd 3MEHILIEHY)
OCY/HICTb.

Tak, y KK ®panuii 1992 p. 3akoHonaBeup y crarti 122—-1 nmepenbauuB HCTUTYT
00MexeHOT 0CYyTHOCTI, BIIOBIIHO JI0 SIKOTO 0c00a, fIKa 3HaXO01JIacs Y MOMEHT BUMHEHHS
3JI0YMHY B CTaH1 MCUXIYHOTO YM HEPBOBO-IICUXIYHOTO PO3NANy, SIKUH 3HU3UB 1 3/1aTHICTh
YCBIIOMJIIOBAaTH, a TaKOXX KOHTPOJIOBAaTH CBOI [1i, HE 3BUIBHIETHCS BIJ KPUMIHAIHHOT
BIJIOBIAAJILHOCTI, ajie Ll 00CTaBUHA BPAXOBY€ETHCS CYJIOM IpU MPU3HAUEHHI 11 MOKapaHHs
[4, c. 71]. Jlana HopMa mepenbavae Ba KpUTEpii: MCUXOJOTYHUNA Ta MeauyHuil. [lpu
[IbOMY CTaH 3MEHIICHOI OCYIHOCTI HE BHUKIIOYAE 3JI0OYMHHOCTI MISHHS 1 KPUMIHAIBHOT
BiAmoBimansHOCTL. lleit 1HCTUTYT M03BOJISIE 3aCTOCOBYBATH N0 OCOOHW, sKa BH3HAHA
0OMEXEHO OCYIHOIO, MPUMYCOBI 3axX0JUd MEIUYHOrO XapakTtepy. Taki 3acymxeHi
HaIpaBIISIOTHCS y CIELiai30BaHl 3aKjiIaJu, PEeXUM SKHUX CyMilllae 1030aBie€HHS BOJI 3
MIPOBEJIEHHSAM MPUMYCOBHX MEAUKO-TICUXIaTPUUHUX 3aX0AiB [5, c. 141].

VY kpuminansHomMy 3akoHomaBcTBl CIIIA i BemukoOpuranii, sik Bigznauyatots H.E.
Kpunosa ta A.B. CepeOpeHikoBa, BIICYTHI HOPMH, B AKUX O 0e3mocepeHbo HILIOCS Mpo
00MeXeHY (3MEHILICHY) OCYAHICTh, X04Ya aHTJIHChKE MPaBo (PaKTUYHO BBEJIO II€ TIOHSTTS,
ane B Tpoxu yciueHomy Burianl. Ilo x crocyerbes CIIA, TO B JOeskux
MIBHIYHOAMEPUKAHCHKUX IITaTaX Yy HEOOXIIHMX BHUIAJKAX CYId JOCHUTb YacTo
BUKOPUCTOBYIOTh IHCTUTYT OOMEXeHOi (3MeHIlIeHoi) ocyaHocTi [4, c. 72]. Lle 3a3Buuait
poOUThCS y TUX BUIIAJKaX, KOJM HaJaHl OOBUHYBAYeHHUM JIOKa3HM CBiAYaTh IPO Te, 11O B
MOMEHT BUMHEHHSI HUM JIIIHHS BIH 3HAXOJMBCS y TaKOMY IICUXIYHOMY CTaHi, 10 HE MIr
BUMHUTHU 3JI0YMH, KA BHUMarae CIEeliaJIbHOrO HaMmipy YH 3JI0r0 yMHCTy. Y BHUHAAKY
BHU3HAHHS 0COOM TaKolo, sIKa Jidja B CTaHl 0OMEXEHOI OCYIHOCTI, 3JI0UYMH KBaNi(PIKyeThCs
SIK MEHII CYCIIUTbHO HEOEe3MeYHUi, TOOTO SK HE THKKUN. Byab-iKuX OJHOMAHITHUX 1
JOCTaTHBO YITKUX KPUTEPIiB 0OMEKEHOI OCYIHOCT1 CyJ|0Ba IIPAKTHKA HE Hampalopaia. ¥
3B’SI3KY 3 UM JIesKl aMEpHUKAHChKI TEOPETUKHU B1I3HAYAIOTh, 110 1HOAL TSKKO MPOBECTU
MEXY MK ICUXIYHUM PO3JaJI0M 1 CIT'STHIHHSM, KOJM Y OOBUHYBA4€HOT0, HAPUKIIA, TEXK
BIJICYTHI{ cHeliabHUIM HaMip, CIPSIMOBAaHUI Ha BUMHEHHS 3JI04YMHY [2, c. 62].

Jlemlo yTOYHEHUM 3aKOHOJABLIEM IHCTUTYT OOMEXEHOI OCYAHOCTI Ji€ Yy
Kpuminansnomy xozekci [ospiri 1997 p., mo nHabpaB unnHOCTi 3 1 ciunsg 1998 p. (cr. 31,
§2)[1,c.63].



VY 4yMHHOMY KpUMIHAJIBHOMY 3aKOHOAABCTBI DiHIIAHIII, OCHOBY sikoro ckianae KK
1894 p., 13 BHECEHUMHU JI0 HHOTO YHMCIEHHUMH 3MiHAMU, IHCTUTYT OOMEKEHO1 OCYAHOCTI
chopmynboBanuii Tpoxu Hakue, Hix y KK ®PH [1, c. 63].

[TutanHs, TOB’s3aH1 3 KaTEropiel0 OOMEXEHOI OCYAHOCTI OCOOM, fKa BUMHUIIA
37104MH, nependavanucs y KpuMiHaabHUX KoJieKcax KpaiH MOCTCOLIaiCTUYHOrO Tabopy,
takux sk Himenpka /lemokparnuna Pecry6Oiika, Benrepcoka Jlemokpatnuna PecmyOiika,
Uexocnopanpka Pansacpka Comianictuana PecryOmika. OnHak, moTpiOHO 3ayBa)KUTH, IO
y KpuminaipHUX KoJekcax 3apyOLKHHMX KpaiH 1€ NUTaHHS BHPIIIYBAIOCA JIAleKo
HeoHO3HayHO. Hampukiasn, 60arapceki BU€H1 BUCTYNAIN KaTETOPUYHO MPOTH 0OMEXEHOT
OCYAHOCTI, BB@XaluW, [0 JaHE MHTAaHHS [OBUHHE BHPINIYBaTUCA B MeEXax
IHAMBIAYyami3alii KpUMIHAIBHOI BIINOBLAAJIBHOCTI, BpPAaXOBYIOUM 3arajbHi MIJCTaBH
MIPU3HAYCHHS MOKapaHHs [6, c. 98].

BigmoBimno 1o cr. 16 KK Himenpskoi [IP kpuminaibHa BIAMOBIZAIBHICTH
IOM sIKIITyBajacss Npu OOMEKEHIH OCYIHOCTI BHACIIAOK ICUXIUYHOT XBOpPOOM ocoOu uu
yepe3 Ccepho3Hy XBOPOOJIMBY HEHOPMAJbHICTh PO3BUTKY il 0COOMCTOCTI, Kojiu Oyna
CEepHO3HO MOpPYIIEHA 3JaTHICTh KepyBaTH CBOIMH JISIMU il 4ac HPUMHSATTS pIlIEHHS,
BUMHHTH 1€ JISTHHS 3T1IHO BUMOTaM MPaBUJI CYCIUTLHOTO XKUTTS [7, ¢. 134].

[TonoxeHHsT mpo MOM’SIKIIEHHS MOKapaHHS HE 3aCTOCOBYBAJIOCS, SKIIO Ocola Io
CBOIi BoJII ITpHBeNa cebe y cTaH CISIHIHHSA, KU 3MeHIIye ocyaHIcTh. [Ipubnu3Ho Take x
nosiokeHHst Mictwin KpuminaneHi kojgexkcu Benrepcebkoi HP Ta Itamii (cr. 89), 3rigHo
SIKOTO TIOKapaHHS MOBUHHE Oys10 OYyTH IOM’SKIIEHE CTOCOBHO OC10, SIK1 BUMHUIIHU 3JI0YUH Y
TakOMy IICUXIYHOMY CTaHl, SIKMil HE BHKJIIOYaB, ajlé CYTTEBO IMOHWXKYBaB 3JaTHICTb
yesigomitoBatu 1 Oaxaru. KK UexocnoBauduHu, BIAMOBIIHO 10 HOPMH PO 3MEHILIEHY
OCYJHICTh, B3araJii 3BUIHHSB TaKUX 0CI0 BiJl KpUMIHAJIBHOI BIAMOBIIaTbHOCTI.

KpuminanbHi KoJiekcu 3apyODKHHX JepiaB MO PI3HOMY BUPIIIYIOTH MUTaHHS MPO
oOMexeHy ocynHicTh, Hampukiazn, y unHHoMmy KK bonrapii 3akpimieHo HopMmy mpo
HEOCYIHICTb 1 BIACYTHSI HOpMa Mpo oOMexeHy ocyaHicTb. OqHak, y Konekci nepeadayeHo
MMOJOXKEHHS, 3TIAHO 3 SKUM, CTOCOBHO OCIO 3 IICHXIYHHMH aHOMAIISIMHU, SIKI HE
BUKJIIOYAIOTh OCYJHOCTI, IOBMHHA IMPOBOJUTHUCS BIAMNOBIIHA poOoTa 300Ky MEIUYHUX
oprasiB. B iHmuX KpaiHax He nependadyeHo HOpMY PO OOMEXEHY OCYAHICTb, a TUIBKU €
HOpMa npo HeocyaHicTh (Hanpukian, KK An6anii 1952 p., KK Kuraiicexkoi HIAP 1951 p.,
KK Mounronbscekoi HP 1942 p. Ta in.).

PazoMm 13 TuUM, y KpUMIHaJbHOMY 3aKOHOJABCTBI OKPEMHUX KpaiH MOHATTS
“oCcymHICTB”, “HEOCYIHICTH”, “OOMEKEeHa OCYTHICTH B3araji He 3aCTOCOBYIOTHCS, alie Y
HbOMY MICTUTBHCS MOJIOKEHHS, BIANOBIIHO JO SKOrO IMOKapaHHs 3MEHIIYeTbCS BJIBIYl,
SKII0 oco0a TiJ 4Yac BYMHEHHS 3JI0OYMHY Maja 3aHWKEHY 3JaTHICTh YCBIIOMIIIOBATH
pe3ynbTaT cBoiX Al Ta kepyBatu HUMH (4. 2 cT. 20 KK Kyou 1979 p.).

VY neskux 3aKOHOJABCTBAX 3axiJIHO-€BPONEHCHKUX KpaiH HOPMY PO OOMEXEHY
OCYIHICTh B3araji He mepemdadeno (Hampukinaa, KK Asctpii 1975 p.). Ane, 3rigHo 3
KpuMiHanbHO-IpaBoBuMU HOpMamu KK ABctpii, ocoba, sika Mae NCUXiYH1 BIAXWIECHHS, HE
3BUIBHSETHCS BiJl KPUMIHAJIBHOI BIAMOBITAIBHOCTI, a HECE MOKapaHHs K OCyaHA oco0a,
sgKa BYMHMWIA 3JI04MH. OJHaK, HasSBHICTb aHOMAJIH Ja€ MOXJIUBICTH CyAy NOM’SIKIIMTH
nokapasss [ 1, c. 65].

B iHmwmx kpaiHax He MICTUJIMCh, HaBITh, TEPMIHM “OCYIHICTH , “HEOCYAHICTH”,
“o0MexeHa OCYAHICTH”, ajle BUKOPHCTOBYBAJINCh TEPMIHM TakKi SK “TICHXI4Ha XBopoOa”,
“HENMOBHOIIHHICTE”, Kl BHUKJIIOYAIOTHh BIAMNOBiZaIbHICT, 1 T. iH. (cr.cT. 4.01, 4.02
[Ipumipnoro KK CIIA 1962 p.).

TakuM YMHOM, IHCTUTYT OOMEXEHOI (3MEHIIEHOi) OCYAHOCTI, MOPOKEHUN
HEJOCKOHAJICTIO 3aKOHO/aBu0i (OpMYyNH “OCYIHICTb-HEOCYIHICTH , Y KPUMIHAIbHOMY
3aKOHOJABCTBI JIEIKUX KpaiH Ma€ MICIE JJaBHO 1 pO3BUBA€EThCA HE 0JHAKOBO. [lo-pi3HOMY
Horo copMynbOBaHO 1 IPEACTABICHO TaKOXK 1 B HOBUX KpuMIHaNIBHUX KOJEKCaxX PI3HUX
nepxkaB. He BUmaakoBO AOCBiN 3aKOPAOHHOTO KPUMIHAIBHOTO 3aKOHOJJABCTBA 1 CyIOBa



[ICUXOJIOrO-IICUX1aTpUYHa INpakTHKa OyliM BpaxoBaHl BITYM3HSHUMU  IOPUCTAMH,
IICUXOJIOraMH 1 NCUXlaTpaMH, a TaKOoX MpeICTaBHUKAMM IHIIWX HAyK, y BUBYEHHI U
OCMHMCJIEHH] IHCTUTYTY OOMEXEHOI OCY/IHOCTI Ta BTUICHUM y KpUMIHAJIbHE 3aKOHO/1aBCTBO
VYkpainu.
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