I'OCITIOAAPCBKE ITPABO
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€eKOHOMIYHOro nigxoay: (icropid Ta cy4acHi TeHAeHLii)

BoJsioBuk OkcaHa AHaToJliiBHa,

KaHoudam wpudu4HuUx Hayk, doyeHm, doKmopaHm Kagedpu
2ocnodapcbko20 npasa CXiOHOYKpaiHCbKO20 HAYIOHA/IbHO20
YHIigepcumemy imeHi Boaodumupa flaas, m. Jly2aHcbk

VJIK 346.1

JloroBipHe (KOHTpakTHE) MPaBO € OAHUM 13 KIIOYOBUX MPABOBUX IHCTUTYTIB
roCroAapchbkoro mpaBa Ta LMBUIICTHKH, TOCHIIKEHHS SKOTO BXOJHUTH JO KoJa
HAyKOBUX IHTepeciB OaraThoX mpaBo3HaBIIB. Cepea IPYHTOBHHX TOCIMOAAPCHKO-
MPaBOBUX TEOPETUYHUX JAOCHIIHKEHb OCTaHHIX POKIB CIiJ BHAUIMTA poOOOTHU
ykpaincbkux HaykoBIiB O. bensHeBud ta B. Minam [1; 2], B SKUX HOPYIIYIOTHCS
aKTyaJbHI MUTaHHS CY4acCHOTO JOTOBIPHOTO MpaBa (KOMEpIiitHOTO goroBopy). bes
nepeOuTbIeHHsT OIMCKY4Yor0 ciif HazBatu Buaany y 2012 p. MonHorpadiro
pociiicbkux aBTopiB A. KapaneroBa Ta O. CaBenpeBa «CB0OOOIa 10OrOBOpa U €€
npenens» [3], B sAKil Boepiie y NOCTPAASHCHKIM MpaBoOBi Hayli 3A1MCHEHO
IPYHTOBHUH aHaNi3 (eHOMEHY JOTOBIPHOI CBOOOAM HA CTHKY MOEAHAHHS MPAaBOBOIO
Ta €KOHOMIYHOIO aHaii3zy. Po3nuisioun mo3uiiio npo nepBUHHICTH 3aCTOCYBAaHHS J10
JIOTOBIPHOTO TIpaBa caM€ €KOHOMIYHOTO (HEOIHCTUTYIIOHAJIBHOTO) aHalizy (cepen
IHIIUX TOJITUKO-TIPABOBUX MIAXO/IB), CJIJ BHU3HATH, IO BITYM3HSIHI MPaBOB1
TOCHIPKCHHs, HE3BaKalOUM Ha TMOBCIOJIHE TMIAHECEHHS TEeMH 3B’SI3Ky IpaBa Ta
€KOHOMIKH, I1Ie TUTbKK HaOUpatoTh 00EPTIB Yy IbOMY HAMPSAMI.

Obuparoun 06’ckmom 1poOIEMATUKY JOTOBIPHOTO IIpaBa, PO3TIISTHEMO B
SKOCTI mpeOmema JCTEPMIHAHTH 3MiH NMPABOBUX YABJICHb MPO METY JTOTOBIPHOTO
npaBa. Memoro cTaTTi € BHU3HAYCHHS TEHJCHLIA NEPEOCMUCTEHHS MPUHIIMITY
CBOOOJM JIOTOBOPY Yy BITYM3HSHIN MpaBoOBiM JOKTpHHI (Haylll Ta IPABOBOMY

pEryIIOBaHHI).
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Y MeTomoJOriYHOMY acleKTi aHali3 y MeXax CTaTTi IPYHTYeTbCs Ha
3aCTOCYBaHHI (HEO)IHCTUTYIIOHANBHOTO Tigxony [4; 5, c¢. 103-104], skuii
PO3POOIISIETHCST ABTOPOM Y TUIONIMHI €KOHOMIKO-IIPABUX JOCIIIKEHb Ta KOOPAUHATH
AKOTO OYAYTb PO3TJIIHYTO HIKYE.

Sk 3a3HAYaOTh JAOCHIAHUKHA, y PO3BUHYTUX KpaiHaX OCMUCIEHHS POl
MPUHIMIY CBOOOAM JOTOBOPY Ta MifcTaB HOro oOMEKEHHs BCE YacTiiie OyayeThes
Ha MIJCTaBl IPYHTOBHOT'O aHAJI3y MOJITUKO-NPABOBUX (YTUIIITAPHUX, ETUYHUX Ta 1H.)
MIpKYBaHb, LI0 BpPaXxOBYIOTh WLIHHOCTI Ta WLUIl, SIKUM Ma€ CIIIyBaTH MpaBoO SIK
IHCTPYMEHT COILIaJIbHOTO KOHTPOJIO Ta I1H)XXEHepii, MeXaHI3M BTUICHHA Y KUTTA
JOMIHYIOUHMX Y CYCHUIBCTBI MOpaJIbHUX HACTAaHOB Ta KaTali3aTOp €KOHOMIYHOIO
nporpecy. He3Baxkatoun Ha BHU3HAHHS y MO3UTHUBHOMY IpaBi JOTOBIPHOI CBOOOIH,
10, 30KpeMa, y MOCTPAASHCHKI 4Yacu OyJ0 1IHCTpYyMEHTOM (OpPMYBAaHHS PUHKOBOI
€KOHOMIKH, CJiJi BU3HATH, 110 peajibHE MO3UTUBHO-NPABOBE HAIOBHEHHS MPUHIIMITY
JOTOBIPHOI CBOOOAM Ta HOro OOMEXKEHHS 3aBXKIW 3HAXOAWIUCS IiJ 3HAYHUM
BIUITUBOM E€KOHOMIUHHX, COLIATbHUX, €TUYHHUX, KYJIbTYPHUX Ta HaBITh PENITIHHUX
11ei Ta peaiiii, 6€3 po3yMIHHS SAKUX IOPUCTY CKIATHO YCBIIOMUTHU CHPABKHI BUTOKU
PO3BUTKY LIbOIO MPABOBOIO SBHUIA Ta 3alpONOHYBaTH AaJCKBATHI NUIAXU IS
pedopm. A TOH OpHUCT, 110 BOAYa€ KOHKPETHI 3MIHM Y 3aKOHAX Ta CYJOBIN MPaKTHII],
ajie He aHaJi3ye 1X MIHUPOKOro COIATbHOTO, EKOHOMIYHOTO, MOJITUYHOTO Ta 1HIIIOTO
KOHTEKCTY, NOMIOHMI JiKapro, SKHM CHoCTepirae 3a pyXxoM XBOpoOW, ajie He
YCBIIOMIIIOE 11 IPUYMHU Ta HE LIKABUTHCA 3aX0AaMu JJid €eKTUBHOIO JIKyBaHHS [3,
c. 33, 36-38].

OcmMmucneHHio 0a30BOro IMBUIBHO-TPABOBOTO MPHUHIIMIY CBOOOIM IOTOBOPY,
SKUWA BBaXXA€ThCs (LI0COPCHKO-TPABOBOIO KaTeropiero [6, ¢. 226], mpoTsaroMm ctopiu
PO3BUTKY LMBUIICTUYHOI JyMKH Ta MPABOBOi HAYKH B IIJIOMY MPUCBAYEHO Oe€3iiu
npaib — BIJ] PUMCBKHX IOPUCTIB JO Cy4yacHUX MpaBo3HaBLiB Ta (utocodiB. Tomy
OUTBII I[IKAaBUM YSIBIISIETbCA 3’SICYBaHHS TEPEAYyMOB JUIsl MOro MEPEOCMHUCTEHHS Y
HOBITHIM 4Yac (HE IUTyTaTH 3 OOMEXEHHSIM CBOOOAM JOTOBOPY, IO 3aBXIH

KOPEJII0BaJIOo 13 BIaCHE CBOOO/IOI0).
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Kopinne nepeocMucieHHs NpUHLKITY CBOOOAN JOTOBOPY Yy 3axiAHIN MpaBoBiii
JOKTPUHI MPUUHATO MOB’SI3yBaTH, 30KpeMa, 3 11€€10 3axucmy ciabkoi cmopoHu, siKa
BUHUKJIA 13 MpOOJIEMAaTHKU 3aXUCTy TMpaB CIOXUBayiB, TOOTO BUPIBHIOBAHHS
JUCTIPOIOPIIIA, IO € HACTIIKOM €KOHOMIYHOI BIaaH.

Tax, y 1970-1 pp. Ha QoH1 aKTUBHOI 1HTErpallii pUHKIB €BPONEUCHKUX JEPKaB
BIIOYBA€EThCS MEPEOCMUCIEHHSI CTPYKTYpU DPHUHKIB Ta MPUHLMUIIB iX poOOTH, 13
3MIIIEHHAM aKIEHTIB 3 EeKOHOMIYHMX (DaKTOpiB pEryjiroBaHHS pPHUHKIB Ha
MO3a€KOHOMIYHI CKJIa/I0Bl, KOJHM CIIOKMBa4y YABIAETHCS BXKE HE TUMOBUM homo
oeconomicus, a JIOJUHOIO, YHMsl PUHKOBA IMOBEIHKA BUXOJIUTH 32 MEXI YHCTOIrO
PO3paxXyHKy, Oyn1ydu 0OyMOBIIEHOIO IMITYJILCUBHUMHU PIIICHHSIMH, 10 TPUIAMAIOTHCS
Ha MIJCTaBl 3BUYKU. 3 1I€I0 MeTaMop(d 03010 MOB’A3aHUM T.3. IHTEPBEHUIMHUIA eTarl,
KOJIM Tepel 3aKOHOJABLIEM T[OCTajJo 3aBJaHHA He Juiie 3a0e3neyeHHs
KOHKYPEHTHOT'O CepeJoBHINa (110 MOXKJIMBO HE Ha BCIX 0€3 BUKIIOUCHHS PUHKAX),
ajle TakoXX KOMIIEHCAllli pI3HOIUIAHOBUX MO3apUHKOBUX (akTopiB («ImpoBajiB
PUHKY») Yy Tii Mipi, B sIKii BOHM MOTJIM O 3aIIKOAUTH CIOXKMBa4eBi. Y 3axiJHii
MpaBOBIM Hayll LEH MiIX1A 0 3aXMCTy MpaB CHOKMBAUiB OTPUMAaB HAa3BY «MOJENI
MPOTUBArKW», HEOOXIIHICTh B K1 BUHMKAE y BUNAJKaX po30anaHCyBaHHS PUHKOBOI'O
MEXaHI3My — BHUHUKHEHHS HEpIBHOCTI CTOpPiH BIAHOCHH. bepyum m0 yBaru Iio
HEpIBHICTh, €BPONEHCHKI JEep)KaBH TOYAIM AaKTUBHIIIE BTpy4daTUCS B pPoOOOTY
CMOKMBALIPKUX PHUHKIB, CHOXXHBaul — HAAUIITUCA OUIBIIMM OOCSTOM IpaB, a 0
IOPUCTIPY/IEHIIIT CTalla MOCTYIOBO 3aMpPOBAaHKYBATUCA 17€s1 3aXUCTY CIA0KOi CTOPOHU
[7, c. 223].

VY «llonepenniit mporpami €Bpomneiicbkkoro Exonomiunoro CmiBTOBapucTBa
II0JI0 3aXUCTy MpaB CIOXUBadiB Ta 1H(opMaliitHol moiituku» 1975 p., me Oyno
chopMyJIbOBaHO TI’SITh OCHOBHHUX IIpaB CIOXHWBadiB Ha: (1) OXOpoHY 3I0pOB’S 1
0e3MeKy TOBapiB Ta MOCHYT; 2) 3aXucm eKOHOMIYHUX inmepecis; 3) BIAIIKOAYBaHHS
mKkoau; 4) iHdopmalliro Ta CroXXKUBAILbKY OCBITY; 5) MPEACTABHUITBO — MPaBO OyTH
MOYyTHUM), 30KpeMa, NpSAMO 3a3Havyayocs, Mo chepa 3aXUCTy MpaB CIOKUBAUIB OUIbII
HE 3BOJIUTHCS JIUIIIE /10 KyIiBJI1 TOBapiB Ta MOCIYT, & i MOMIUPIOETHCS Ha 1HIL PUHKH,

30kpema (diHaHcoBi (uuT. 3a [7, c. 223]). Ak BOayaeThCcs, MICHIS TMEPIIOTO
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(TpaguiiiiHOrO) MpaBa — Ha 370pOB’S Ta Oe3neKy — HWAEThCSA MPO MPaBO Ha 3aXHUCT
EeKOHOMIYHUX [Hmepecis, T IKUM €BPONEHLIIMHU PO3yMIIOCS, HacaMIepel, yCyHEHHs
«aucOanaHcy MOXKIUBOCTEH YYaCHUKIB PUHKIBY.

Bcebiunuit 3aXxucT €KOHOMIYHHUX IHTEPECIB CIOKUBAYIB MOTPEOYBAB BUXOY 32
MeX1 KOHKYPEHTHOTO 3aKOHOJABCTBA, SIKE OXOIUIIOE JIMIIE MAaKPOPIBEHb (EKOHOMIUHY
«IPOTIO3UI[II0» 3 OOKYy BHUPOOHMKIB TOBApIB/TIOCAYr), Ta 3aJydyeHHsS I1HIIUX
PEryJSITOPIB MPUBATHO-IPABOBOI MPUPOAX (A7 MIATPUMAHHS «IIOMUTY» 3 OOKYy
cnokuBauiB). ToMy HEBUIIAJKOBO, caMe€ B IHTEPBEHUIMHMUM eTam, sK 3a3Haydae
H. Paiix, Ha KkopuCTb CHOXXHMBauiB OyJIM MEPEOCMHUCIEHI TaKl LHUBUILHO-NIPaBOBI
MPUHIIUIH, K CBOOOJA JOTOBOPY, MOKIAaHHS PU3UKIB SKOCTI TOBApY Ha MOKYIIS
(K0 TUTBKM TpPOJABEllb HE HAJaB TapaHTII0 SKOCTI, 4Yepe3 IO Ha MOKYIIs
MOKJIa1a€ThCs 000B’I30K PETEIbHOT EPEeBIPKU TOBAPY Mepes MOKYIKOI0) Ta 1H. (IUT.
3a [7, c. 224]). OTKe, OCKUIbKA NPHUHIIMI 3aXUCTYy CJIA0KOi CTOPOHM BHUCTYIaB
BUHATKOM 13 MIPUHIUITY CBOOOU JOTOBOPY, IHCTUTYT 3aXMUCTY MPaB CIOKMBAYIB CTaB
BUOKPEMJIIOBATHCS Yy CAaMOCTIMHY Taly3b 3aKOHOJABCTBA, SKa IMOEJHYBala SK
myOJI1YHO-TIPaBOBI, TaK 1 MPUBATHO-IPABOBI €JIeMEeHTH [7, c. 224-225].

3 1980-x pp. mouaBcs T.3. MOCTIHTEPBEHIIMHUI €Tall, [0 TPUBAE 0 CHUX M,
MOEHYIOYM HaMaraHHs WOro NONEpeIHUKIB I0A0 JKBigauii iHdopmaliiHoi Ta
JIOTOBIPHO1 JUCIIPOMNOPIIi BITHOCHO CIOXKMBaya. Y 3aXiJHIM MpaBOBINA Haylll BUHUK
cuM0103, KOJIH 1I[e BYOpa €IMHY MapagurMy J0TOBIPHOTO IMpaBa (CBOOOAM JOTOBOPY)
JIOTIOBHUJIA 30BCIM MPOTHJIEKHA — 3aXUCTY cJIabKkoi cTtopoHU. OCTaHHS CIHPAETHCA
Ha Te, [0 CMOXKMBA4YiB MOCTIHAYCTPIaJbHOIO CYCIUJIBCTBA 32 PUHKOBOIO CHJIOIO HE
MO>XHa TIOPIBHIOBATH 3 MPOMHCIOBUMHM BUPOOHHMKaMHu, 0O CHOXMBaul HE MaloTh
peanbHOi MOXKJIMBOCTI aHl 00MpaTH, aHl y3roJKyBaTH YMOBH JOTOBOpPIB (OrOBipHA
JTUCIIPOTIOPIIisl), a TaKOX HE BOJIOJIIOTH y TMOBHIM Mipl 1H(OpPMAIIEI0 CTOCOBHO
JOTOBIpHUX BigHOCHH [7, c. 226].

3 no3ulii (HEO)IHCTUTYLIOHATBHOTO MIIXOAY 17es 3aXUCTy CJIa0KOi CTOPOHH
(IK mpaBoBa KOHUEILIA) TPUMAETHCS (B TOSCHIOBAIBHOMY, MapaJurMaibHOMY
aCIeKT1) Ha KOHUENTYyaJIbHOMY KapKaci HOBOi IHCTUTYI[IOHAJIbHOI €EKOHOMIYHOT Teopii

(TOCHIIHMIIBKOT TpPOrpaMH), 30KpeMa, TaKoMy ii MOHATTI fK IHgopmayiina
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acumempis. OCTaHHS XapaKTepU3YETbCS SK CTAHOBMILE HAa PUHKY, KOJM OJIHA
CTOpOHA BOJIOJI€ TPUBATHOIO iHGOpMAII€l0, M0 HEAOCTYMHa IHIIN CcTOpoHi. I
OTpUMaHHs a0o0 JOBEIEeHHA Takoi 1H(opMallli MOB’s3aHE 13 TpPaHCAKIIHHUMU
BUTpaTaMu, sKI He KOXXHa cTopoHa B 3mo3i Hectu [4, c. 79-81]. [loeosipna
acumempis Moxke OyTH HaciiaKoM iHQopmaliiHoi Ta/abo OyTH TMOB’SI3aHOI0 13
HEJJOOPOCOBICHOIO TMOBEAIHKOI (100 CHOXHUBAviB) BUPOOHUKIB (IIPOJIABIIIB),
IPYHTYIOYUCh Ha TMEpPeayMOBI OMNOPTYHI3MY (OMOPTYHICTUYHOI IOBEIIHKH)
€KOHOMIYHHUX areHriB [4, c. 2627, 88—89].

PiBenb mpaBoBOi 3a0e3medeHocTi 1Aei 3axucTy ciabKoi CTOpPOHU Yy
€BPOIEICHKOMY TIpaBi, SIK WOTro OIiHWB BcecBiTHIM OaHK, 1€ HE MOXKHAa BBaXKaTH
BUCOKUM. OCOOJMBO 1I€ CTOCY€EThCS PUHKIB (DIHAHCOBUX MOCIYI — HallaKTyalbHIla
npoOJieMa B yMOBax cy4dacHoi (pa3u T.3. (1HAHCOBOTO KaIliTali3My.

Tax, eBponeiicbka JOKTpHUHA BIZHOCHO 3aXHCTY MpaB CIOXKHUBAdiB HAa PUHKAX
(1HAHCOBUX MOCIYT XapaKTEePU3YETHCS HU3KOIO MPOOJIEM, CEpel AKUX: HETOYHICTh Ta
acumeTtpis iHpopmarllii moa0 (IHAHCOBUX MPOJIYKTIB, HEMOMJIHUBICTh MEPEBIPKH X
«IKOCT1», KOH(JIIKT 1HTEPECiB MDK BJIACHUKOM KOINTIB (CHOKHBaYeM (hpiHAHCOBUX
MOCIIYT) Ta TUM, XTO HUMH PO3MOPSIKAEThCA ((DIHAHCOBOIO KOMIIAHIEID), Ta ACSKI
THIIIL.

Buxoasuu 3 1poro, 3okpema, y 3BiTi BcecBiTHROrO 0aHKy, IO JOCTIIKYBaB
CTaH IHCTUTYTY 3aXMCTy MpaB CHoOXKHUBauiB ¢iHaHCOBUX mocayr y Yexii y 2007 p.,
3a3HAYEHO MPO BAXKJIMBICTH 3aKOHOJABYOr0 3a0€3MEeUeHHS Ha KOPHUCTh CIOKHUBayda
TPHOX MOXJIMBOCTEH, aKTyaJIbHICTh YOTO HE OOMEXKYETHCS JIUIIE 3aKOHOJABCTBOM
UYexii. Cepen mMX MOXIMBOCTEH HACTYIHI, IO TepeadavyaroTh IMO0JIAHHS
iHpopmarliitHoi («a») Ta AOroBIpHOI («O» — «B») AHUCHIPONOPLINA: a) OTPUMYBATU
JoCTyM 110 iH(opMmarlii, ska HeoOXiTHA I MPUUHSATTS PillieHb; 0) uxkopucmosysamu
eheKkmueHi  MexamizmMu KOMNneHcayii 3a nopyueHHs 002080py npogecitiHum
Kowmpazenmom; B) OpaTu ydacTh y mporpaMax (piHaHCOBOI OCBITH, SKi O CIIPUSIIH
KpaloMy pO3yMIHHIO YMOB JOTOBOpPIB 3 (pIHAHCOBMMH OpraHizalisiMH Ta CIIOCO0IB

3aXUCTY MpaB CroxuBayis [7, ¢. 227].
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BaxxmBUM BEKTOPOM PO3BUTKY €BPOIMEHCHKOTO IHCTUTYTY 3aXUCTy CilIaOKoi
CTOpPOHU JOTOBOPY € 3aCTOCYBaHHS ougepcughikosanux 3acobie 3axucmy 10
YYaCHUKIB pUHKIB. BU3Hatouu cUJIbHUX Ta cllabKux cy0’eKTiB, 3akoHOaBcTBO €C Ta
KpaiH-y4yaCHUIIb MICTUTh CHeIllajdbHl 3aXWCHI 3acoOu Il HaWcIaOKImux —
«HaWOUIBII ypa3lMBUX CIOXKHUBAYiB», cepel SAKUX Oe3po0iTHI, TIKKO XBOPI,
HEMOBHOJIITHI Ta HEAI€3/1aTHI, YJIEHU MEBHMX ETHIYHUX Tpyn Tomo. [lpu mpomy
npaBo €C He MICTUTh €IMHHUX KPUTEPIiB «ypa3iMBOCT» CIOXHBaya — BOHHU
BCTAHOBJIIOIOTBCS CYJIOM JUIsl KOXHO1 okpemoi curyamii. [lopsn 13 HalOUIBIIOO
PO3BMHEHICTIO  LBOr0O  IHCTUTYTYy y TmpaBi BenukoOpurtanii, KOHUEMIs
IuBEepCcU(]PIKOBAHOTO 3axHCTy (CaOKMX Ta HAMCIaOKIMIMX) CIIOKHBAa4diB Bij
JUCIIPOIOPIIINA MOCTYIOBO 3alPOBAKYETHCS Y HOPMaTUBHO-TpaBoBUX akTax €C, 1o
CIpsIMOBaH1 Ha TapMOHI3allil0 3aKOHOAABCTBA MOT0 KpaiH-ydyacHUIIb [7, c. 228].

Jis mononaHHsS JOTOBIpHUX Ta 1H(GOpMaUiiHUX TUCIPONOPIINA cydacHa
LIUBUIbHO-NIPAaBOBA  JIOKTPUHA  BUKOPUCTOBYE  T.3.  3aCTEPEKEHHS  TPO
T00POCOBICHICTb, 110 3aKPIIIIOETHCS Y HOPMATUBHOMY KOHTEKCTI IIUBUILHOTO MpaBa
OUTBIIOCT] MPABOMOPSAKIB IIJISXOM MOKJIAJaHHS Ha YYaCHHUKIB LIMBUIBHUX BIIHOCHUH
000B’SI3KY TIATH I0OPOCOBICHO.

Tak, y ¢panmy3skomy [uBiieHOMY Koaekci (ct. 1134) BcTaHOBIIEHO, IO
yroayu MOBUHHI BUKOHYBATUCA JOOPOCOBICHO; Y HIMEIbKOMY LIUBUIBHOMY YKJIa/I€HHI
(§ 157) — noroBopu HAJIECKUTH TAYMAYUTH BIAMOBITHO 10 BUMOT JOOPOi COBICTI; Y
HusinbHoMy Koaekci IlIBeiinapii (dwacTuHa nepiia cr. 2) — NpH 3[1MCHEHH] MpaB Ta
BUKOHaHH1 000B’3KIB KO’KEH MOBUHEH MOCTYIATHU 10 A00pii coBicTi; y LluBinbHOMY
kozekci Iramii (crarri 1337, 1366, 1375) — cropoHu npu MiATOTOBI Ta YKIJIaJaHHI
JIOTOBOPY TOBHHHI BecTH cebe 1o g00piif COBICTI, a JIOTOBIP Ma€ TIYMAudUTHUCS Ta
BUKOHYBAaTHUCS IO MpaBHJIaM J00pOi COBICTl; y €IMHOMY TOPrOBEJIbHOMY KOJEKCI
CHIA (ct. 1-203) BCTaHOBIICHO, IO KOXXHUM JOTOBIp Ta 3000B’sSA3aHHS MOKJIAIAI0Th
000B’SI30K JOOPOCOBICHOCTI TIpU iX BUKOHAHHI ab0 JOBEJEHHI J0 BHKOHAHHS.
OO06O0B’s130Kk  JOOPOCOBICHOCTI ~ BIIHOCUTBCA 10  €BpONMEUCHKUX  MPHUHIIMIIIB
noroBipHoro mnpasa (cT. 1.106): «3ailicHIOI0YN CBOI MpaBa Ta BUKOHYIOYU 000B’S3KH,

KOXKHa CTOpOHAa TOBHMHHA JISITU JOOPOCOBICHO Ta BIAMOBIIHO 10 YE€CHOI1 A1JI0BOT
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npakTuku. CTOPOHU HE MOXKYTh BUKIIOUUTH a00 0OMEXUTHU 11ei 000B’I30K» (LIUT. 32
[7, c. 264]).

[IpuHIMO cBOOOIU AOTOBOPY 3aKpIMJIEHO y YacTUHI TpeTid cT. 3 LluBiibHOrO
konekcy Ykpainu (mam — LK VYkpainu). Yactunoro nepmoro cr. 12 1K VYkpainu
BCTAHOBJICHO, 110 0c00a 3A1MCHIOE CBOT LIMBLILHI ITpaBa BUIBHO, HA BJIACHUU PO3CY/,
10 € SICKpaBUM BTIUJICHHSM MPUHITUIIIB aBTOHOMIi BOJI1, JUCIIO3UTUBHOCTI. BogHouac
y YaCTHHI I’ ITIM L1€1 K CTATT1 MICTUTHCA MOJIOKEHHS: «SIKILO 3aKOHOM BCTAHOBJIEHO
MpaBOBI HACIIIKK HEJOOPOCOBICHOTO ab0 HEPO3YMHOIrO 3I1MCHEHHS 0COO0I0 CBOIO
MpaBa, BBAXKAETHCS, IO TOBEIIHKA O0COOM € TOOPOCOBICHOIO Ta PO3YMHOIO, SIKIIO
1HIIIE HE BCTAHOBJICHO CYI0M». BiICyTHE 3acTepekeHHS MPO JOOPOCOBICHICTH 1y
ct. 14 IK VYkpainu, sSKy NOpHUCBSYEHO perjaMeHTalli BUKOHAHHS UHUBUIBHUX
000B’SI3KIB.

To6To, sKIIO HOOPOCOBICHICTH € OOOB’SI3KOM Y €BPOINEUCHKIA TMPaBOBiii
JOKTPUHI, TO Yy BITYU3HAHOMY IMBUILHOMY JOTOBIPHOMY IIpaBi, HaBIIaKH, BOHA
CKOpillle € TMPEe3yMIILI€l0, ampiopl  BCTAHOBJICHUM  MPUIIYLICHHSIM  IPO
T0OPOCOBICHICTH OCOOM.

Boanouac wactunor tpethoto cr. 509 LK Vkpainu (3aranbHa HOpMa Mpo
3000B’s13aHHS) BCTAaHOBJIEHO, IO «3000B’S3aHHS IOBHHHO TIPYHTYBaTUCS Ha
MpUHIMIAX JOOPOCOBICHOCTI, PO3YMHOCTI Ta CIIPABEJIMBOCTI.

Crin 3a3HAUUTH, 110 MPSME 3aCTEPEKECHHS PO JOOPOCOBICHICTH (SIK 0a30BUI
MPUHIMI JAOTOBIPHOTO TpaBa) BIACYTHE 1 y 3akoHOAABCTBI Pociiicbkoi Pexpeparrii.
Pociiicbki TpaBO3HABIII MOB’SA3yIOTh 1€ 13 HaMaraHHsIM 3aKOHOJABISl 3amoOirTu
CBaBUUIIO CYI/IIB MPU TIAyMadeHHI MPUHIMIY J0OPOCOBICHOCTI, 3 OJHOTO OOKY, Ta
HeOakaHHSAM CyJJ1B OpaTu BiIMOBIJATBHICTh 32 KOHTPOJb y BIIMOBIIHUX cdepax, 3
1HIIOT0. 3a3Ha4Y€HE CTAHOBHUILE OOYMOBIIOE BICYTHICTh OYb-IKOT MPAKTHUKU 100
3aCTOCYBaHHS CyJlaMH IpaBuja Mpo JTOOPOCOBICHICTD, 10 CHOPMYIbOBaHI BITHOCHO
okpemux cep npodeciitHoi aisuibHOCTI [7, ¢. 265].

YuHHEe 3aKOHOAABCTBO, — 3a3Hauvae O. bensHeBu4, — HEe Haxae CyAnal MpPaBo

JISITH HA MM1JICTaBl BHYTPIMIHIX YSBJIEHb MPO CIPaBEUIMBICTh, 100PO, ITHOPYIOUU MPU
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IbOMY HECIpaBeUIMBY 3 MOTO TOYKH 30py HOPMY 3aKOHY, XO4a 3aKOH 1 YSIBJICHHS
PO CIPaBeUIMBICTh MOKYTh KOH(MIIIKTYBaTH M coboro [1, c. 298].

Arne, 4K 3a3Ha4YalOTh Cy4YacH1 JOCIIIHWKHA, HAasSBHICTh MPUHIIUIIIB
T0OpPOCOBICHOCTI, PO3YMHOCTI Ta CHPaBEJIMBOCTI Y 3aXiIHOMY TIpaBi J103BOJISIE
BUHOCUTH cyJaM (30Kpema, THX KpaiH, Je CyJ 3a3BUYail HEe TBOPUTHb IPABO —
Opannist, Himedunna) HaBiTh pilieHHs contra legem (Bcyreped 3aK0oHY), SIKIIO I[bOTO
noTpeOyIOTh CYCIiIbHI IHTepecH (I[IHHOCTI).

JIOOpOCOBICHICTH € BHMOIOIO, SIKa& MOXE 3IITOBXHYTH (IIPaBOMIPHI)
€KOHOMIYHI 111 OAHIET 13 CTOPIH JOTOBOPY 3 IHIIOKO, SIKI YACTO € MPOTHIICKHUMHU.
Came 11e OyJI0 IPUYUHOIO TOTO, 1110 Maixke A0 cepeArHr XX CT. aHIITIMChKe 3arajbHe
MIPaBo CJII1YBajo NPUHIIMITY HEBTPYUYaHHS (CIIUPAIOYUCh 3HOBY K TaKU HA MPUHILIUIH
CBOOOJM JOTOBOPY Ta aBTOHOMII Boyii cTOpiH). OJHAaK CHOTOJHI, HAa TMOTJISIA
€BPOINEHUCHKUX MPaBO3HABIIB, JOKTPUHA €BPOMEHCHKOro JOrOBIPHOIO IMpaBa
PYXa€EThCS y HANpsAMl 10 IMIUPOKOTO BU3HAHHS NPUHLMIY «I00POCOBICHOCTI» [7,
C. 265], ik y cy0’€KTUBHOMY, TaK 1 B 00’ €KTUBHOMY PO3YMIHHI.

Bumora notpumyBaTHcs npaBuil cy0’€KTUBHOI JOOPOCOBICHOCTI O3HAYae, IO
CyTi, BUMOTY /10 OublI npodeCciiiHO MIATOTOBIEHOI CTOPOHH JOTOBOPY BpPaxoBYBaTU
OOMEKEHY palliOHAIbHICTh, MEHIIY MOIH(OPMOBAHICTh IHILIOI CTOPOHH JIOTOBODY.
Skio moBeIiHKa CTOPOHU Y IIbOMY CEHC1 € HeJ0OPOCOBICHOIO, X04a O 1 TaKolo, 0
3aCHOBaHa Ha HAsSBHOMY IpaBi, 1€ PO3MVISIAETHCA K BUXIJ 3a MEXI 3M1MCHEHHS
npaBa, y 3aXMCTI SIKOT0 MPaBONOPSIIOK BIAMOBIIAE [7, ¢. 267].

Hapenene mnonoxenHs (1og0 cy0’e€KTUBHOI (HE)Z0OpPOCOBICHOCTI) IILIKOM
BIJIMIOBIZIA€ PO3YMIHHIO 3JIOBXXHBAHHS CYO’€KTUBHMM MpaBoM (y T.4. 31HCHEHHS
npaBa 3 HAMIPOM MPUYMHUTH WIKOJY 1HIIINA 0co01) y BITYM3HSHOMY MpaBi (YacTUHA
tpets ct. 13 K VYkpainu), 1o 3HaX0quTh MOOJUHOKE 3aCTOCYBAaHHS y BITUM3HSHIN
CYIOBI{ MpakTulll (30KpeMa, y KOPIIOPATUBHUX CIIOPax).

Ane He MoxHa 001iiTH yBaroto Pimenns Koncturyuiiinoro Cyay Ykpainu Bij
10 nucronana 2011 p. (cnpaBa mpo 3aXUCT MpaB CIOKUBAYIB KPEIUTHUX TOCHyT) [8],
B SIKOMY, O€pyyH /10 yBaru YMCIEHHI TMOJOKEHHS aKTIB MIXHApOJHOTO IpaBa, Cy.

JIIIIOB, 30KpeMa, HACTYITHUX, Maii’ke PeBOJIIOIITHUX, BUCHOBKIB:
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- HE3Ba)XAalO4M Ha Te, 110 CcBOOOJAa JIOTOBOPY € OJHUM 13
(byHIaMEHTAJIbHUX MPUHIUIIB MPUBATHONPABOBUX BITHOCUH, pa3oM 3 TUM
3a3HayeHa cB00OJa € OOMEXKEHOI0 — MEX1 Jii IOro MNPUHIMIY BHU3HAYAIOTHCS
KPUTEPISIMU CIIPABEIMBOCTI, TOOPOCOBICHOCTI, MPOMOPIIHHOCT1, pO3YyMHOCTI,;

- CIIOKMBauy, K NPaBUIIO, 00’ €KTUBHO OpaKye 3HaHb, HEOOXIIHUX IS
3IACHEHHS] TPAaBWJIBHOIO BUOOPY TOBapiB (poOIT, MOCIYT) 13 3alpONOHOBAHUX HA
PUHKY, a TaKOX JJIs OLIHKHU JOTOBOPIB IIOAO iX MpUa0aHHs, K1 HEPIIKO MAIOTh BU
dbopmynapa abo 1HITY CTaHAapTHY (opMy; OTKe, JJIS CIOXKHUBA4a ICHYE PHU3UK
MOMWJIKOBO YW HAaBITh YHACHIJOK YBEJEHHS HWOro B OMaHy Hpuja0aTd HE MOTpiOHI
HOMY KpeIUTHI IOCIIYTH;

- nepkaBa 3abes3reuye OCOONMBUN 3aXHCT OUIbII cla0Kkoro cy0’ekTa
€KOHOMIYHHMX BIJHOCHH, a TakoXX (paKTHUUHy, a He (popMmanbHy PIBHICTH CTOPIH Y
IUBUIbHO-MIPABOBUX BIIHOCHMHAX, HUISIXOM BHU3HAYE€HHS OCOOJMBOCTEH JOTOBIPHUX
MPaBOBIAHOCUH Yy c(epl CIMOXKUBYOTO KPEIAUTYBAaHHS Ta OOMEXEHHs M1l MPUHIIMITY
cBoOou naoroBopy. Lle 3MiliCHIOEThCS Yepe3 BCTAHOBJIEHHS OCOOJIUBOTO MOPSIKY
YKJIaIeHHS] IUBUILHUX JIOTOBOPIB CIIOKUBYOTO KPEIUTY, X OCIIOPIOBAHHS, KOHTPOJIIO
3a 3MICTOM Ta PO3IMOAULY BIANOBIIANBHOCTI MK CTOPOHAMH JOTOBOPY, YUM CaMUM
Jep)kaBa OJHOYACHO yOe3mnedye T0OpPOCOBICHOTO MPOAaBls TOBapiB (PoOIT, MOCIYT)
B1Jl MO>KJIMBUX 3JI0BXKUBaHb 3 OOKY CIIO>KHUBAYiB.

3a3HayeHe piIlIeHHsS, HAa Hall MOV, YOCOOIIOE 3ampoBaKEHHS Yy
BITUYM3HSHOMY MpaBi 1/1e1 3aXUCTy cIabKOi CTOPOHHU, aje, 3BaKal0UM Ha MpPEeIMET
po3MIIsIAy Ccyay, oOMexye #oro cdhepy KpeAUTHHUMH BiTHOCHHAMHU (JIOTOBOpaMH
CHOKMBUYOTO Kpenuty). BogHouac, sk yke 3a3Hayaliocsi, y CYYacHHM mepion
¢diHaHCOBOTO KamiTanizMy abo enoxy (iHaHCIB, CIIOXHUBay, K CJIa0Killla CTOPOHA,
3HAXOJUTHCS Y OUTBII MMPOKOMY KoJii ()i1HAHCOBHUX BITHOCHH ((piHAHCOBHUX MOCIYT),
10 MoTpedye po3MUpeHHs chepu 3aCTOCYBaHHS 3a3HAYEHUX MIAXOMIB — i71e1 3aXUCTy
c1abKO01 CTOPOHU — TAKOXK JI0 BIJHOCUH 0aHKIBCHKOTO BKJIAY, METO3UTY TOIIO.

AJe icHy€ 1 Taka TeHJACHIIIS EPEOCMUCIICHHS PUHIUITY CBOOOIM AOTOBOPY B
€BPOINENUCHKIN MPaBOBIi TOKTPUHI, IO BIAOYBAETHCS 3 OPIEHTAIIIEI0 HA HOPMATUBHUI

KpuTepil cycninvnoi kopucnocmi (€(EKTUBHOCTI), AKUH, SK BIJOMO, 3 CEpeIUHU
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XX cT. cTaB KBIHTECEHIII€I0 MPAaBOBOTO aHaNi3y Ta METOI0 CYIOBHUX MIAXOJIB Y
CIHIA. Ocb K xapakTepusye CydacHUM mpoiiec itajiens A. MOHTI: «IpaBONOPSI0K
BCE OLTBII HAMOJEIIUBO NMOTPeOye BiJl MPUBATHUX OCI0, 1110 OEPYTh y4acTh B 000POTI
Ta BUKOPUCTOBYIOTh JJIA LBOrO JOTOBIpHI 3aco0M, BpaxOBYBaTH 3arajibHHM
pe3ysbTaT E€KOHOMIYHOI omepalii, TOOTO MPOAYKT CHUIBHMX IHTEpECiB CTOPIH
JIOTOBOPY... HaBITh BCyINEpeY MOXJIUBOMY... IHAWBIAYaTbHOMY 3UCKY» (LUT. 3a [7,
c. 267]). Inmumu cinoBamu, ineTbes Mpo 000B 30K CTOPIH IIOAO CIIBPOOITHUITBA,
po 000B’A30K B3aEMHOI0 IOAHHS MPO IHTEPECH KOXKHOI 13 CTOPIH.

Cnig 3a3HauMTH, OO CTOCOBHO cC(QepH TrOCHOJapIOBaHHS — 3a Y4YacTio
npodeciiiHuX (piBHUX) KOHTpareHTiB (e, 3a BHU3HAYEHHSAM, HEMa CJaOKioi
CTOPOHH) — BIIHOIIICHHS 70 HEJAOCTaTHHO1 1H(POPMOBAHOCTI JEHIO 1HIIE — MOMUJIIKA,
110 i1 JOMYIIEHO BHACIIIOK HEIOCTaTHLOI MOIH(POPMOBAHOCTI, HEA0AIOCTI, TOBUHHA
pO3IJIAaTUCA SK YacTWHA T.3. NIANPUEMHHUIIBKOIO PHU3UKY Ta HE MOXe OyTH
MIJICTABOIO ISl OCTIOPIOBAHHS JI0TOBOPY [2, ¢. 320-322].

Inest po3noainy AOrOBIpHOTO PU3MKY MK CTOPOHAMH 3aCHOBaHAa Ha OJTHOMY 3
MOCTYJIaTiB €KOHOMIYHOTO aHami3y mpasa (Teopema Koysza), konu aepskaBa MOBUHHA
HE KOMIICHCYBaTH MpOBaJM PHUHKY (30KpeMa, 3a PaxyHOK CYAOBOIO BHU3HAHHS
HEJIICHUM JIOTOBOPY), @ CTBOPIOBATH YMOBH /IS iX MOJOJIAHHS CaMUM PUHKOM [4,
c. 108—113].

VY 4Hcii OCTaHHIX TEOPETUYHHUX PO3POOOK HA MOCTPAISIHCHKOMY TEpeH1 y Il
IUIOIMIMHI  CJIJT BII3HAYUTU JUCEpTaIil0 pociiickkoro amtopa JI. Apxumosa
«IIpaBoBO# KpuUTEepui pacnpeeeHUus] JOTOBOPHBIX PUCKOB B I'PaKJaHCKOM IPaBE»
(2011), B sKiif aBTOPOM 3aNpPONOHOBAHO EKOHOMIYHO €(EeKTUBHMI MpaBOBUN
KpUTEPId PO3MOAUTY JOTOBIPHUX PHU3HUKIB, O OCHOBH SIKOTO TOKJIAJACHO KpPUTEPIii
€KOHOMIYHO1 €()eKTUBHOCTI: PU3HK MOBUHEH MOKJIAJATUCS HA Ty CTOPOHY JI0TOBOPY,
sKa MOXKE 3amo0IrTd HACTAaHHIO HECHPUSATIMBUX HACTIAKIB, Y TOMY YMCI1 BXUTTIM
3aXO/1B MiJBUIIEHOTO CTYyMNEHs A0aIMBOCTI Ta 00auauBOCTI. SIKIIO X PUBUK HE
MOXe OyTH YCYHYTO, TO MOro MOBMHHA HECTH CTOpPOHA, fKa 3JaTHA KOMIIEHCYBaTU
HECTIPUATIMBI HACHIAKA 3 HAWMEHIIUMHU BUTpaTaMH, y TOMY YHCII IUISIXOM

CTpaxyBaHHSl BIAMOBIAHOTO PHU3HKY a00 CTBOPEHHS pe3epBHOTO (OHAY MpHU
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3MIMCHEHH] MIANPUEMHUIIBKOT AisuibHOCTI [9, c¢. 10-11]. 3a3nauena poGoTa €
MIOHEPHOI0 Yy Tajy3l 3acTOCYBaHHS METOJOJOrIi €KOHOMIYHOTO aHaji3y IpaBa y
MPaBOBUX JOCHIPKEHHSX, ajié MOXKHa CIOJIBaTHCS, IO BOHA € JIMIIE MOYAaTKOM
nepedopmaryBaHHS AOCTITHUIIBKUX MPOTPaM.

[loBepTatrounich 10 €BPONEHCHKOrO MpaBa, PE3IOMYEMO, IO Ha TMOPSAOK
JICHHUI CYYacHOi JOKTPUHU JIOTOBIPHOT'O TIpaBa BUXOAHWTH OOMEXKEHHS CBOOOIM
JIOTOBOPY 17I€€I0 CIIBPOOITHUIITBA Ta JOCSATHEHHS (Cy)cmiibHOT MeTH. OIHUM 13
3aco0iB peanizalii IbOTO BHUCTYIA€ KOHCTPYKIS, LIO0 JO3BOJISIE MPaBOMOPSJKY
BTPYYaTHUCS Y BITHOCHHU CTOPIH IIle Ha cTaii GOpMyBaHHS JOTOBOPY Ta y3TOKEHHS
ioro ymoB (P. lepunr). Inmmm 3aco00M € KOHCTPYKIS «HEZOOPOCOBICHOT
KOMEpIINHOT TPaKTUKW», W0 3a00pOHS€ arpecuBHe Ta OJU3bKE J0 LbOTO
HaB’sI3yBaHHS TOCIYT, Y T.4. Ha (DiIHAHCOBUX PHHKAX.

B anrmifickkomMy mpaBi CHOpaBeIIMBOCTI ICHYye (OOMEXyBajibHA) KOHIICHIIIS
«TOProBEJbHOT  YECHOCTI», SKa  TaKOoX  CHOpSAMOBaHA Ha  3a0e3NeyeHHs
CHIBpOOITHUIITBA CTOPIH 00Iry (JOrOBOPY) 3a paxyHOK MOCHJIaHb Ha «YECHY I[IHY»
ab0 «4ecHy BHHAropoay», L0 IMepeadavyae €KBIBAJCHTHICTh B3a€EMHHUX HaJlaHb
(oOMiHy). 3a3HaueHa KOHUEILIS BTIM HE HIBEJIIO€ MPUHIIUITY aHTJI0-aMEPUKAHCHKOTO
3arajbHOr0 MpaBa WHIOA0 JAIMCHOCTI JOTOBOPY HAaBITh IPU HEEKBIBAJCHTHOMY
B3a€EMHOMY OOMiHI, X04a B aHTJINACHKINA CyIOBIM MPAKTHUIl MOCHUJIAHHS Ha «YECHI»
YMOBH € BEJIbMU PO3IMOBCIOI)KEHUMHU.

3a0e3MeueHHIO0 TAPUTETY CTOPIH 32 PAXyHOK BIAMOBITHUX OOMEXKEHb CBOOOIM
Ta aBTOHOMIi BOJII CIYT'yIOTh TaKOX IITpadHl CaHKIIi Ta 1HIII MOAIOHI MPOIEAYPH,
[0 HAJIal0Th CJIA0KIM CTOPOHI MOJKJIMUBICTh 3aXUCTHUTH CBOi 1HTEpECH, SIKi 1HOM1 HE
3a0e3nedeHi cyo’ eKTUBHUM MTPaBOM.

Himenpka ropuandHa AyMKa TPaAHILIHHO XapaKTepu3ye 3a3HaueHi TeHICHIIii
PO3BUTKY €BPOIENUCHKOTO JOTOBIPHOTO TMpaBa y pycil i1ei crpaBeasiuBOCTI:
«CBOOOJy JOTOBOPY Y CYy4YacHIM coLiaJIbHINA JepKaBl MOBUHHO OyTH 3aMIHEHO
«IOTOBIPHOIO CIIPABEJIUBICTION...; OUIbII cia0ka CTOpOHA MOBMHHA OYTH CHJIbHIIIE
3axuIleHa, OOHJIBl CTOPOHM HAJEXKHUTh 3000B’A3aTH y OUIbLIIA MIpi BpaxoBYyBaTu

IHTEpeCcH KOXKHOI 3 HUX, Ta MOHATTS JOTOBOPY CJiA Nepe@OopMyIIOBATH SIK IOPUIAYHI
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BIIHOCUHM 13 3000B’s3aHHSAMH IIOJO0 KOOMepallii, COJIJapHOCTI Ta YECHOCTI»
(X. Kpotm) (1ut. 3a [7, ¢. 271]). Ane, Ha HaII MOTJIS, JOTOBIPHI BITHOCUHU JTJOPEUYHO
po3MIIsIAaTH came Yy TUTOIIMHI €(EeKTHUBHOCTI, a HE CIPaBEIJIMBOCTI, a EKOHOMIYHUI
MiAX1T Ta €KOHOMIYHI KpUTepii (3 BUKOPUCTAHHSAM IHCTPYMEHTAPII0 €KOHOMIYHOI'O
aHaJi3y MpaBa Ta HOBOI IHCTUTYIIOHAJIBHOI TEOpii) ChOTOJHI 37aTHI JOCTOBIPHO
MOSICHIOBATH CYTHICTh B3a€MOBIJIHOCHH MIDK €KOHOMIYHUMH areHTamu (ciabKuMu
ab0 pIBHUMH) Ta 3pOOUTH MOMKIMBUM PO3POOKY aJCKBATHUX MPABOBUX 3aXOJIIB JJIs
KOMIIETEHTHOTO BTpY4YaHHs MpaBa y cpepy eKOHOMIYHUX (JOTOBIPHUX) BIIIHOCHUH.

Takum uunom, SKIIO paHille Yy 3axiAHIA MpaBOBI JOKTPUHI OCHOBHUMU
IIJIIMA  JTOTOBIPHOTO TpaBa BU3HABAJIUCA CBOOOJA JIOTOBOPY Ta aBTOHOMIS BOJI1
CTOpIH, IUCIIO3UTUBHICTH (PIBHICTH y IpaBax), To y XX CT. U1l JOrOBIPHOIO IpaBa
MoyYajau 3MIHIOBATUCS, 30Kpema (ajie He TUIbKHM) BIIIHOCHO CIIOXHUBAyiB y pycii
3anpoBaKeHHs 17ei (KOHIeMIlil) 3aXucTy ciabkoi cTtopoHu aoroBopy. CynoBuid
PO3BUTOK 3axXIIHOTO MPUBATHOTO MpaBa JeAayi OUIbIIE 3aJIeKUTh HE BiI CTaHy
PO3BUTKY 3aKOHOAABCTBA, a BiJl CYJOBUX MIJIXOJIB HI0JI0 3aCTOCYBAHHS MPUHIUIIIB
T0OPOCOBICHOCT, PO3YMHOCTI Ta CIPABEAJIMBOCTI, IHITUX €TUYHUX CTAHJAPTIB, 110 1X
BU3HAHO Ha PIBHI BUIIMX CYIOBHUX IOpUcAMKLINA KpaiH. CyaoBi minxoau B YKpaiHi
TUTBKU TOYMHAIOTh OPIEHTYBATUCS Ha CBITOBI TEHJEHIII, aje (¢parMeHTapHO Ta 13
CYTTEBUM 3aIli3HEHHSM. |HIIMM HANpSAMOM NEpPErjsAy METH IOTOBIPHOTO IpaBa €
MUTAHHS PO3MOJLTY JOTOBIPHUX PU3MKIB MK CTOPOHAMHM (30Kpema, piBHUMH (Y T.4.
npodeciiHUMHU) KOHTpareHTamMu), sKe IOIUIbHO BHUPINIYBaTH 13 3aCTOCYBAHHSM
KPUTEPIIO0 EKOHOMIYHOT €()EKTUBHOCTI.

[IpaBoBUit aHasi3 1 PO3BUTOK KOHIICMI[IA 3aXUCTy CIA0KOi CTOPOHHU JOTOBOPY
Ta PO3MOJAUTY JOTOBIPHUX PHU3UKIB MOTPeOYy€e NMPUBHECEHHS €KOHOMIYHOTO MiIXO1Y,
32 paxyHOK 3aJly4eHHsI KOHIIENTYaJbHOIO KapKacy €KOHOMIYHOTO aHalli3y Mpasa,
HOBOT IHCTUTYLI10HAJILHOT €KOHOMI4HOI Teopii. Lle 31aTHe cripusiTi METO10JIOTITHHOMY
30JMKEHHIO TMPaBOBOI HAa EKOHOMIYHOI HayK, a TaKOXX MIJBUIICHHIO PIBHSA

JIOCTOBIPHOCTI Ta OINEpaIlioOHAIbHOCTI MPaBOBUX BUCHOBKIB.
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BosoBuk O.A. EBosionisi MeTH J0TroBipHOI0 npaBa Kpi3b NPU3MY €eKOHOMIYHOro miaxoay (ictopis Tta cy4acHi
TeHAeHIii)

Po3risinyTo TeHmeHmii Ta KpuTepil meperisay MPHHIUITY CBOOOAM JTOTOBOPY Y 3aXiJHOMY MHpaBi y MOPIBHAJIBHOMY
ACIIEKTI 3 BITYN3HSIHOIO ITPABOBOIO JOKTPUHOI. OOIpYHTOBAHO IIPUBHECEHHSI 1O TIPABOBOT'O aHAJII3Y 0T OBIPHOTO MpaBa
€KOHOMIYHOI'0 TIiJXO/Ay, 3aCHOBAHOIO Ha KOHIICNITYaJbHOMY KapKaci eKOHOMIYHOrO aHaii3y IIpaBa Ta HOBOI
IHCTUTYIIIOHAJIBHOI EKOHOMIYHOI TEOopii.

KurouoBi ciioBa: noroBipHe mpaBo, CBOOOJA JIOrOBOPY, 3aXUCT CJIAOKOi CTOPOHH, JOTOBIPHHUN PH3UK, CKOHOMIYHUI

aHaJIi3 TpaBa, IHCTUTYIIIOHAJIbHA €KOHOMIKA.

BosoBuk O.A. DBoonus Hedu J0rOBOPHOr0 NMpaBa 4yepe3 NMPHU3MY 3KOHOMHYECKOro IMoaxona (MCTOpUsl M
COBpeMeHHbIe TeHIeHINH)

PaccMoTpeHbI TeHIEHIIMY M KPUTEPUH IIEPECMOTpa MPUHIIKAIIA CBOOOIBI JOrOBOPA B 3aIllaJJHOM IIPABE B CPABHUTEILHOM
aCIeKTe C OTYECTBEHHON IPaBOBOM NOKTpHHON. OOOCHOBAaHO NMPUBHECEHHE B IPABOBOM aHAIM3 JOTOBOPHOIO IpaBa
HKOHOMUYECKOr0 IMOJXO0Aa, OCHOBAHHOI'O Ha KOHIIENTYaJbHOM KapKace SKOHOMHYECKOI'O aHaju3a IpaBa M HOBOM
WHCTUTYIMOHAILHON SKOHOMUYECKOH TEOpHH.

KnrodeBble ci1oBa: J0roBOpHOE IpaBo, CBOOOZA [OroBopa, 3alUra CjlabOH CTOPOHBI, JOTOBOPHOWH PHCK,

SKOHOMHUYECKUN aHaAJIN3 ImpaBa, MHCTUTYHMOHAJIbHAas SKOHOMUKaA.

Volovyk O.A. Evolution purpose of contract law in the light of the economic approach (history and
contemporary trends)

The tendencies and criteria for review of the principle of freedom of contract in Western law in a comparative

perspective with the Letter of legal doctrine. Justified the introduction of the legal analysis of the law of treaties

economic approach based on the conceptual framework of the economic analysis of law and the new institutional
economics.
Key words: contract law, freedom of contract, the protection of the weaker party, contractual risk, economic analysis of

law, institutional economics.
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