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linasa kpeauTopa B npoueci 6aHKPYTCTBA

T. b. Ipex,
cmydenmra opuduunozo paxyiomemy Kuiscokoeo
Hayionanvrozo ynisepcumemy ineni Tapaca Illesuenxa

pu 3/ifiCHEHH] TMANMPUEMCTBAMU TOCIIO/IAP-

CBKOI JIISIBHOCTI B HUHIINITHIX YMOBaX KPU3H

BEJIbMU BiPOTIZTHOIO € CUTYAIlisA, KOJIW HEBU-
KOHAHHSI HUMH TPOIIOBUX 3000B’s13aHb MTPU3BOIUTH
JIO HETLTATOCTIPOMOXKHOCTI. B Takux BUMaiKax HEMU-
HYYUM € 3iTKHEHHS MyOJIiYHO-TIPABOBHUX Ta [IPUBAT-
HOIPABOBUX iHTEPECiB Cy0'€KTiB TOCIOMAPIOBAHHSI:
JepsKaBy, OOPKHUKA Ta KPEAUTOPIB. A BiJTak, HEOO-
XiZIHICTh TTPABOBOTO PeryJiOBaHHS TaKUX MPaBOBI/I-
HOCHH € He3anepeyHoio. IIpu 11boMy MeTOI0 KOH-
KyPCHOTO TIpaBa Ma€ OyTU He TOKapaHHs HEIIATO-
CIIPOMOKHOTO OOPIKHUKA, a MiHIMI3aIlist HECTIPHUSIT-
JIUBUX HACJIAKIB It IHIIMX Cy0’€KTIB TOCHOAAPIO-
BaHHSI MIJISIXOM 3a0€311€UeHH ST BITHOCHO CIIPABEJIH-
BOTO PO3MOJILTY MaitHa GOPIKHUKA MiK OTO KpeIu-
TOPaMU.

OpHak Ha CHOTOJHI 1€ He 3HAHIEHO OMTUMAJIb-
HOTO BapiaHTy BUXOAY i3 Takol curyariii, sikuii 6u
BI/IITOBI/IaB iHTEpecaM BCIX YYaCHUKIB KOHKYPCHUX
BigHocuH. HailGibin BAaI0 KOHKYPCHI IIPaBOBiHO-
cunu xapakrepusye [. @. Hlepmienesuyu. Ha itoro
TIOTJISI]T, «3aB/IaHHSI KOHKYPCHOTO TIPOIECy... MOJISITa€e
B PIBHOMIPHOMY PO3NO/IiJIi Mi’K BCiMa KpeuTOpaMu
LHIHHOCTEH, 9Ki CTAaHOBUTH COOOI0 MailHO HeIIaTo-
CIIPOMOKHOTO OOPIKHUKA, Y Pa3i HEOCTATHBOI KiJib-
KOCTI 1IbOTO MalfHa JIJIs1 TOBHOTO 33JI0BOJIEHHS BCiX
BuMoT. Ile mostoskeHHsT nepeabadae, 1o KOoAeH 3 Kpe-
IUTOPIB HE BUMEPEAUTH IHITOTO B 3aJ0BOJICHHI
HaJIe)KHUX HoMy 1paB. BukiouenHs nepesar oJHUX
KpeUTOPIB Mepe/| iHIMMU CKJIa/Ia€ TOJIOBHY Iiepe-
Bary KOHKypPCHOTO TIpoIiecy Iepejl 3arajilbHUM BUKO-
HaBYUM MOPAAKOM. SK HACIIZIOK, 3 9aCy OTOJIOIICHHS
HETJIATOCTIPOMOKHOCTI  KPEUTOPU T030YBAIOTHCS
MOXKJIMBOCTI OKpeMO 3/IiiCHIOBaTH CBOi TIpaBa 3a
JIOTIOMOTOIO CTSITHEHHSI KOKHUM 3 HUX B 3arajibHO-
BUKOHABUOMY TTOPSIKY> [4, 49].

Ha cpworonmni y npaBoBOMY peryJiioBaHHI KOH-
KyPCHUX TIPABOBIIHOCHH HE JIOCSITHYTO OAJTAHCY MiX
nyGMYHIMA Ta OCOOMCTO-TIPABOBUMU IHTEPECAMHU,
30KpeMa, iCHye ummajo mpobsiem Ta mpoTtupiu. B
MIPaBOBUX HOPMax HasiBHI HETOYHOCTI Ta HESICHOCTI,
a 0T’Ke, 3a3Ha4YeHi HeJI0JIiK1 He MOTJIN He T03HAUYNTH-
CsI HEeTaTUBHO Ha IPABOBOMY CTAHOBUII KPEIUTOPIB.
[IpakTuka 3acToCyBaHHS 3aKOHO/ABCTBA IO/I0
HEIJIATOCTIPOMOKHOCTI OOPKHUKIB BUSIBUJIA HEIO-
CTAaTHIM 3axucT TpaB Ta iHTEpeciB KpeauTopiB.
30KpeMa, 3aKOHOJABCTBO TPO OAHKPYTCTBO HE
J103BOJII€ KpenuTopaM e(eKTUBHO BIUIMBATH HA KOH-
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KypcHMiI mporec. Bumoru OibimocTi KpeauTopis
3aJUNIaloThesl HedasoBosieHMMU. Ha wHamr norusp,
simtire e(heKTUBHE 3aKOHOJIABCTBO PO HETIATOCITIPO-
MOJKHICTb OOPIKHIKA MOKe 3a0e31eYnTH CIIPaBeIn-
BUll GajlaHC TPUBATHUX Ta ITyOJIYHUX IHTEPECiB,
HeoOXiHMIT 1T BCTAaHOBJIEHHS Ta IiATPUMAHHSI
JIOBIpH 31 CTOPOHU 1HBECTOPIB Ta 3a0e3MeUeHHsT CTa-
GLILHOCTI IUBIIBHOTO 000POTY.

¥V pasi HeoCTaTHBOI KiJIBKOCTI MallHa GOPKHUKA
JIJIS TIOBHOTO 33JI0BOJICHHS BCIX BUMOT KPEIUTOPIB
3ITKHEHHSI IXHIX IIpaB Ta IHTepeciB € HEeMUHYUYNM.
3itkuennsM mpas (sat. — collisio) /1. I. Meiiep BBa-
JKa€ CUTYAITiio, KOJIU 3[[IICHEHHS OTHUX TIPaB MTOBHIC-
TI0 200 YaCTKOBO BUKJIIOUAE 3/ilicHeHHs iHmmx. Ha
foro morJszm, koiau ocoba € GOPKHUKOM BiJHOCHO
KIJIBKOX KPEAUTOPiB, a 11 MaifHa HEeIOCTATHHO IS
BCiX, TO y pasi, SIKI0 BUMOTH OJHOTO 3 HUX OYIyTh
3a/I0BOJICH] TOBHICTIO, BUMOTU IHIINUX 3aJIUIIATHCSI
6e3 3agoBosienns |3, 259].

KoukypeHniiist ipaB KpeuTopiB 3a HEJOCTATHBOI
KiJIbKOCTI MaiiHa OOpKHUKA BMMarae CIieliaJlbHOro
IIPAaBOBOTO PETYJIIOBAHHS, OCKIIbKY 3/1iICHEHHS TTPaB
KpeauTopa 6e3 0OMeKeHb CIeljaJbHUM [IPABOBUM
PEKUMOM MO’Ke MPU3BECTH /10 HEraTHUBHUX HACJIi[I-
KiB. 30KpeMa, OJHI KpemuTopu — Ti, MO paHiiie
pe’IBUIM BUMOTH 10 GOpsKHMKA, — OYIAyTh 3a10-
BOJICHI B MOBHOMY 00Cs13i, a BUMOTH iHIINX 3aJIH-
1IaThCsT HEe3a/I0BOJIEHUMHU.

Ak Bizomo, 3a He3a/10BOJIEHHSI BUMOT KpeanTopa
MaitHo OGOpJKHUKA MJISITAE PU3UKY MPUMYCOBOTO
CTSITHEHHS 1, BPEIITi-PellT, PO3MPOIAETHCS /IS Tep-
MIHOBOTO 33/I0BOJIEHHSI TaKNX CIIPAaBe/JINBUX BUMOT.
[Ipn 1iboMy MaifHO 3HAYHO BTPAYa€ CBOIO IIHHICTD. |
TOMY SIKIIO 3’ ABJISAIOTHCS 1HI KPEAUTOPH, SKi 3a1Ti3-
HUJINCS 31 CBOIMM BUMOTaMH, BOHU 3MOXKYTb OTPH-
MaTH JINIIe 3aJUITKU MaliHa, SIKi, TPUPOAHO, BiKE
BUSBJISITbCS HEIOCTATHIMU JJIS 3aJ0BOJICHHS IXHIX
BUMOT. ToMy «CIPUTHi» KPeUTOPU HaMaraTuMyTh-
cd OTPUMATH MaKCUMaJbHE 33aJI0BOJIEHHS CBOIX
BUMOT 3a TIEPIINX 03HAK HEeOE3MEKH, He OMKYIUNCh
J0J1e10  iHMUX KpeauTopis. [isi momepemkeHHs
TaKMX IlepeBar Ha CTOPOHI IepIIOTo KpPeauTopa,
SAKUI PO3IIOYaB CTATHEHHS, HeOOXiJIHO BCTAHOBUTU
MOPSIZIOK PIBHOMIPHOTO Ta CIIPaBEJIMBOTO PO3TIOJI-
Jiy MaiiHa GOpsKHUKA MK BCiMa MOT0 KpeIuTOpaMu.

TakuMm ynHOM, Oe3nocepedne 3a80anns incmu-
Mmymy HenaamoCnpoMoNCHOCmi GOpICHUKA NONA-
2ac y eupiwenni npoodiem, N06’A3aHUX 3 KOHKY-



penuieto npas kpeoumopie. OnHaK UM HEe MOXKe
00MEKYBATHCS PETYJIIOBAaHHS KOHKYPCHUX MPaBO-
BIJIHOCHH, ajiKe 1pU OAHKPYTCTBI BiIOYBAEThCS HE
TIIbKK 3ITKHEHHS TIpaB PisHUX cy(6 €KTiB MpaBa, aje
il 3iTKHEHHS 1X iHTepeciB. B 3B’3Ky 3 1M HEOOXITHO
BpaxoBYyBaTH, IO MMPaBa KPEAUTOPA B pasi HEIMJIaTo-
CTIPOMOKHOCTI OOPIKHUKA 1TepeOyBatOTh SIK Y CHUCTE-
Mi IIpaB IHIINX YYaCHUKIB KOHKYPCHUX IIPABOBI/IHO-
cuH, Tak 1 B cepi myOmiuHuX iHTEpeciB. 30Kpema,
iHTepecH KpeuTopa B CIipasi mpo 6aHKPYTCTBO BCTY-
MafoTh y TPOTHUPIYYS 3 iHTepecaMu iHINX KPeJnTo-
piB, 3 iHTepecaMu OGOPIKHUKA, THIIUX 3aI[iKaBICHIX
oci6 (BracHUKIB MaliHa OOpPJKHMKA, aKIIOHEPIB Ta
iH.), a TakOX 3 TMyOJIIYHUME iHTepecaMu. Y TpPOBa-
JUKeHHI TIO0 CcIpaBaxX IpO HETJIATOCITPOMOKHICTD
GOpKHUKA, SIK BIZIOMO, GEPYTh y4acTh CTOPOHU i3
MPOTUJICKHUMHU iHTepecaMu. Tak, KperuTopu MpoTHu-
CTOSITh — OJMH OJTHOMY, KPEAUTOpaM i3 3abesreue-
HUMW BUMOTaMH, aKI[lOHepaM, a TaKoK GOPKHUKOBI,
apOITPaKHOMY KepyouoMYy, HaMaHWUM TIpalliBHU-
KaM, JIeP>KaBHUM OpTaHaM TOIIIO.

3 PO3BUTKOM TIPABOBOTO PETYJIOBAHHS iHCTHUTY-
TY HETIATOCITPOMOIKHOCTI GOP/KHUKA CYTHICTh KOH-
KYPCHUX TPABOBIIHOCWH 3JIUITAIACS HE3MiHHOTO.
OpHak CyTTEBO 3MIiHWMBCS Habip MPABOBUX €JIEMEH-
TiB, sIKi HAIOBHIOIOTH IIi TIPABOBIIHOCWHM, IO, TIEP-
MO0 Yeprofo, TOB’si3aHe 3 TOSBOI0 B TIPABOBOMY
peryJiioBaHHI  HEIJIaTOCITPOMOKHOCTI  OOpPIKHUKA
peabimitamitnux mporeayp. ToMy mpu HociIKeHHi
KOHKYPCHHUX TPABOBIIHOCHH HE MOKHA OOMEKyBa-
THCS PO3YMIHHSM 3aBJaHb KOHKYPCHOTO MPOIeCy
juuie y #oro BysbkoMmy snHauenni. Cydacue 3aKOHO-
JIaBCTBO PO GAaHKPYTCTBO, sk BijsHauae E. A. Ba-
CUJILEB, BUKOHYE 3HAYHY HU3KY Ba)KJUBUX Yy MpakK-
TUYHOMY Bi/THOIIIEHHI 3aB/IaHb, & cCaMe:

— OXOpOHY iHTepeciB KPeANTOPIB Bifl HECYMITIHHNX

Jii1 GOPIKHIKA;

— OXOpOHY iHTEpeciB OTHUX KPEUTOPIB BiJl HECYM-

JIIHHWX i# 1HINAX KPEANTOPIB;

— OXOpOHY iHTepeciB GOp/KHUKA Biji HECYMJIIHHUX

it itoro KpeauTopiB |2, 442].

CyyvacHi 1oc/iTHUKN KOHKYPCHOTO TIpaBa 3a3Ha-
YA0Th, 0 JOCATHEHHST OaaHCy iHTepeciB cy0'eKTiB,
iHTEPECH SKUX 32 CBOEIO MPUPOIOIO0 € TPOTUIIECKHU-
MW, — 3aBIaHHS B3araji BKpail Bakke. [lepen 3ako-
HOJIaBI[EM TOCTa€ MpobjieMa MOTOKEHHSI TIPUBAT-
HUX 1 myOIiYHUX iHTEpECiB, sika MOKe OyTH BUpiIIie-
Ha JIUIIe 32 PaxyHOK PO3YMHOTO CITiBBiTHOTIEHHS
myGJIYHO-TIPABOBOTO 1 TPUBATHOIIPABOBOTO PETYJIIO-
BaHHS. 3PO3yMiJIo, 1O 3a HEAOCTATHBOI KiTbKOCTI
MaliHa GOp;KHUKA iHTepecu BCIX 3allikaBJIeHUX 0cih
He MOXYTDH 6yTH 3a/10B0I€eH] ToBHicTIo. [TpoTe, 3aKk0-
HOZIaBeIh 3000B’I3aHNI MPATHYTH 32 MOKJINBICTIO
JNOTPUMATUCH ONTUMAJIBLHOTO TIPABOBOTO PEKUMY,
KU 61 320€311eYnB HaTaHC MPUBATHYX 1 TTyOIYHIX
iHTepeciB.

Takum YMHOM, MeTa KOHKYPCHOTO MTPOIECY TTOJIS-
Ta€ He TiTbKU B TOMY, 00 TIOTEPENNTH HeoOMeKeHe
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3aXOIJICHHST I[IHHOCTEH 3 OOKY OZHOTO KPEAUTOPa y
30MTOK 1HIIUM 1 3HAHTH C110CiO HANOIIBIN ClIpaBes-
JIMBOTO PO3MOJIIJTY IIHHOCTEH MiX JIeKiTbKoMa Kpe-
JIUTOPAaMW — BOHa € 3HAYHO MupIno. [oroBHe B
MIPaBOBOMY PETYJTIOBaHHI KOHKYPCHUX TTPABOBiHO-
CUH — TIOTOJINTH iHTEpecH BCiX yYaCHUKIB, 3airyde-
HUX B Mpoilec OGAaHKPYTCTBA, 3HAUTH PO3YMHMUIL
GajraHc TpUBATHUX 1 MyOIiYHKUX iHTEpeciB i, 3per-
TOI0, 320€31eYUTH TUM CAMUM CTiHKICTh ITUBIJIBHOIO
obopory.

BpaxoByiloun BWINEBWKIA/IEHE, [ HaJTaHHS
JOCJIIZKEHHIO CUCTEMHOCTI HEOOXiTHO Kiracudiky-
BaTH KPEAUTOPIB, IO J03BOJUTH OiIbII MOBHO TIPO-
aHaJi3yBaTH iX TIPABOBE CTAHOBUINE — B IIJIOMY i 3a
pizanmn kimacamu. HaykoBy kriacudikaiiro kpemu-
TOPiB, HeOOXiAHy /s CHCTeMATH3allii 3HaHb PO
MpeIMeT JOCIKEHHS, MOJKHA [TPaBUIBHO TOOY/Iy-
BaTH JIMIIE HA OCHOBI TIPaBUJIBHO OOPaHUX KPHUTEPi-
iB, M0 BiZOGPakatOTh HAOLIBIIT CYTTEBI B3aeMoO-
3B’SI3KM KPEANTOpa B CHCTEMI KOHKYPCHHUX ITPaBO-
BiTHOCHH.

Yepes pi3HOMAHITTS OPUANIHUX TTPABOBIIHO-
CVIH, B SIKi BCTYIIA€ TOCIOAAPIOI0UMii Cy0'€KT, B KOH-
KYPCHUX TIPAaBOBIIHOCMHAX 3allikaBJIeHI He JInTie
ocobu, 1110 1epedyBaroTh 3 OOPKHUKOM B I[UBIIBHO-
TIpaBOBUX BifHOCWHAX. [li7 BB MpaBOBOTO PEKM-
MYy KOHKYPCY TaKO MiIITaaoTh TPY/OBi, POAMHHI,
my6utiuHi it iHun mpaBosigHocuHu. Tomy cdepa mpa-
BOBOTO PETYJIOBAHHS iHCTUTYTY HEMJIATOCITPOMOXK-
HOCTI OOp/KHUKAa He OOMEKYEThCS pPaMKaMu I[H-
BIJTBHO-TIPABOBUX BIHOCHUH, & CTOCYETHCST YCHOTO
KOMIIJIEKCY IOPUINTHUX TTPABOBiTHOCHH.

Pi3zHOMaHITTS BUIIB yIaCHUKIB KOHKYPCHUX TIpa-
BOBIJTHOCHH, SIKi BHCYBAlOTh /10 OOP/KHUKA BUMOTH
PI3HOTO TIPABOBOTO XapaKTepy, TPU3BEIO 10 HEOb-
XiIHOCTI (hOpMYITIOBAaHHS €MHOTO TIOHSTTS Kpemu-
TOpa B CIpaBi mpo GaHKPyTCTBO. Take ysaranbHIO0OUE
TTOHATTS MiCTUTBCA B 3akoHi Ykpainu «IIpo BigHOB-
JICHHST TLTaTOCTIPOMOKHOCTI GOpsKHUKA ab0 BU3HA-
HHS 0T0 GaHKpyTOM» Bij 14 TpasHs 1992 p. Ne 2343-
XIT (mami — 3akom). Y BimmosizHocTi 3i ctatTeo 1
3akoHy, kKpedumopom ¢ topuanuHa abo (dizuuHa
0co0a, sTka Ma€ y BCTAHOBJIEHOMY TIOPSIIKY IiATBEp-
JUKEHI JIOKYMEHTaMW BUMOTH MO0 T'POMIOBUX
3000B’s13aHb /10 GOPIKHIKA, [I0JI0 BUILIATH 3a00PTo-
BaHOCTI 13 3apo0ITHOT TIATH TPAI[iBHUKAM OOPAKHM-
Ka, @ TAKOK OpPTaHW JIP/KAaBHOT MOAATKOBOI CIYKOM
Ta i€ JIep;KaBHi OPTaHy, SIKi 3[IHCHIOIOTH KOHTPOJTh
3a TPABUJBHICTIO Ta CBOEYACHICTIO CHPABISHHS
CTPaxXOBUX BHECKIB Ha 3arajibHOOGOB'SI3KOBE JIep-
JKaBHE TIEHCifiHe CTpaxyBaHHS Ta IHII BUAN
3araJibHOOOOB SI3KOBOTO JIEP;KABHOTO COIHATBHOTO
cTpaxyBaHHs, MOAATKIB 1 300piB (000B’A3KOBUX TITa-
texkiB). Konxypcui xpedumopu — Kpeauropu 3a
BUMOTaMH 10 GOPIKHUKA, SIKI BUHIKJIN JI0 TIOPYIIIEH-
HST TIPOBA/KEHHST y CIpaBi Mpo OaHKPYTCTBO Ta
BUMOIH SIKMX He 3a0e3Iederi 3acTaBoio MaiiHa GOpoK-
HuKa. /[0 KOHKYPCHUX KPEUTOPIB HAJEKATh TAKOXK
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Ti 3 HUX, BUMOTU AKUX 10 60p>KHI/IKa BUHUKJIN BHaA-

CJIITOK TTPABOHACTYIHUIITBA — 32 YMOBY BUHUKHEH-

HA TaKUX BUMOT [0 TOPYLIEHHA ITPOBALKEHHA Y

crpasi po 6ankpyrcTso. Ilomouni kpedumopu — e

KPEIUTOPH 32 BUMOTAMU JI0 OOPIKHUKA, SIKI BUHUKJIN

MiCJIsT MOPYIIEHHST TIPOBA/IKEHHST Y CIIpaBi 1mpo GaH-

KpyTcTBO [1].
3aKOH PO GAHKPYTCTBO TPUHITUIIOBO ITO-PI3HOMY

PETYJIIOE TPABOBUI CTATYyC OKPEMUX TPYIT KPEAUTO-

piB. 3a KpurepieM 3abe3MeYEHOCTI IUBLIBHO-

PaBOBUX 3000B’sI3aHb MOJKHA BU/IIUTH KPEIUTO-

piB, BHUKOHaHHs 3000B’si3aHb SIKMX 3a0e31eueHo

3aCTaBO0 MallHa OOPKHWKA, 1 KPEAUTOPIB, M0 HE

MalOTh TaKoro sabesnedeHns. BigHoueHHs 10 11paB

3abe3leyeHnX KPEJAUTOPIB € OJHUM 3 OCHOBHUX

ITOKA3HUKIB, SIKi XapaKTepU3yITh HAIllOHAJIbHI TIpa-

BOBI cucremu GaHkpyTcTBa. Came i3 BperynoBaHHIM

CTAHOBUINA 3aCTAaBHUX KPEAWUTOPIiB OKpeMi BYeHi

[OB’g3yI0Th CTiiiKicTh uMBiIBHOrO obOpoTy. Ile

3YMOBJIIOE HEOOXIIHICTh PETENLHOTO AHAJIZY MPaBO-

BUX HOPM, 1110 XapaKTEPU3YIOTh CTaTyC TaKUX 0Ci0, 3

METOIO IX TIOJAJIBIIIOTO BIIOCKOHAJIEHHS.

3 TEOpeTUYHOI i MPAKTUYHOI TOYOK 30Dy Haii-
GIJIBIIT BaKJIMBUM € TOJIJ KPEIUTOPIB 3a CTyIEHEM
iXHBOTO BILIMBY Ha BUOIp 1 IPOBEAEHHS IIPOLELYD
GaHKPyTCTBA. 3a BKAa3aHOW O3HAKOKW KPEIUTOPIB
MOXHA TOALINTH HAa KOHKYPCHUX KPEAUTOPIB, IO
BOJIOZIIIOTH MaKCUMaIbHUM HaGOPOM MTPABOBHX 3aC0O-
6iB BIIMBY Ha BUOGIp i Xix mpouenyp OGaHKPYTCTBa,
ajie MaloTh HallMEeHIIe ITAaHCIB Ha 3a/10BOJIEHHS CBOIX
BUMOI, i Ha He KOHKYPCHUX KPEIMTOPiB, 10 He
MalOTh peaJIbHUX ITPAaBOBUX BasKeJIiB BILINBY Ha KOH-
KypPCHUU TIPOTIeC, ajie BUMOTHU SIKUX Mali’Ke TTOBHICTIO
3a/I0OBOJILHSAIOTHCA B XO7Ii TIPOBA/KEHHS Y CIIPaBi PO
GankpyrcrBo. Haiibiibin Bask/MBa BiAMIHHICTH KOH-
KYPCHHMX KPeAMTOPIB OOpKHMKA Bijg ycixX iHIINUX
MOJIATAE B TOMY, TI0 JIUIIE KOHKYPCHI KPETUTOPH €
ocobamu, 1110 6epyTh ydacThb y clipasi Ipo GaHKPyT-
CTBO, IO Ja€ M IIPpaBO aKTHBHO BIIJIMBATHU Ha KOH-
KyPCHUU TIPOIIec.

IIpn BW3HAUeHHI CTAaTyCcy KpeauTOpa BaKJINUBE
3HAUEHHSI MA€ 1 CKJIAJ IPOIMIOBOI BUMOTH. [potnosi
BUMOTH MO>KHA TIOILIUTU HA JIBi BEJIWKI TPYIIN:

1) BUMOIM 3a OCHOBHOIO CyMOIO 3a00ProBaHOCTI i
CILJIATOIO BiJIIIOBIIHUX BiJICOTKIB;

2) HaJeKHi JI0 3aCTOCYBaHHS 32 HEBUKOHAHHS a00
HeHaJIe)KHE BUKOHAHHS 30008’ sI3aHHSI HEYCTOHKI
(urrpad, rems ), Bi/ICOTKU 3a MPOCTPOUYEHHSI ILj1a-
TeKY, 30UTKHU, IO THJIATA0TH BiIIIKOYBAHHIO
3a HEBUKOHAHHA 3000B’43aHHSA, a TaKOX IHIII
MaitHoBI Ta/ab0 (hiHAHCOBI caHKIIil, y TOMY YnCIIi
— 3a HEBUKOHAHHsS 3000B’sI3aHHST 31 CILIATH
000B’SI3KOBUX TJTATEXKIB.

Taka kiracudikaiis Mae 4uCTO MPAKTUYHE 3HA-
YEHHS, OCKIJTbKM YEeProBiCTh 3aJI0BOJICHHS BUMOT
KPEIUTOPiB GE3MOCEPENHBO BUSHAYAETHCS CKIALOM
TPOIIOBOI BUMOTH. 3BEPHEMO yBary Ha CTaTyC Kpe-
JMIUTOPIB, 1[0 MAIOTH TPOIIOBI BUMOTHU i3 BiMIITKOTY-

BaHHs 30WTKIB, CIPUYMHEHUX HEBUKOHAHHIM a00
HeHaJIe)KHUM BUKOHAHHSIM 30008’ s13aHb. PaHilie taki
Kpeauropu (He3aleXHO BiJl BULY 30UTKIB) He PO3-
IJISATICS K KOHKYPCHI. [X BUMOrH BpaxoByBamcs
OKPEMO B PEECTPI Y CKJIAJIi II'SITOT YepPru i 3a/[0BOJIb-
HSUTACST TICJIST TToTalieH st 3a60proBaHoCTI 1 BiCOT-
KiB KOHKYPCHUX KPEAUTOPIB.

Ha ocHoBi Bukopucranux st kiacudikailii Kpe-
JIUTOPIB KPUTEPIiB MOKHA [T BUCHOBKY, IO CTa-
TYC KPEAUTOPA B CIpaBi PO GAHKPYTCTBO BU3HAYA-
I0Th XapakTep HOoro BUMOTH 10 OOPKHUKA, 11 3a0e3-
[ICYCHICTD, YaC BUHUKHEHHI 30008’ 43aHHA 1 COLiaIb-
He 3HAYEHHS iHTEpecy, IO 3aXUIAETLCSA. 3arpo-
1oHoOBaHa Kjacudikailis — y )KOJAHOMY pasi He €/iuHa
cepesl MOKJIMBUX, ajie BOHA OJHOYACHO TIEPeCIiLy€e
TEOPeTUYHI i MPaKTUYHI I1iJIi, I TOMY BapTO 3yNUHU-
THCSA HA HIll OKPEMO.

Hagsuictb y cy6’exra Oy b-AKKX IIPABOBIAHOCUH
MEBHUX MTOBHOBaKEHb Ma€ OYTH TIOB’sI3aHA 3 1TPABO-
BOI0O MOKJUWBICTIO iX peadmizartii. /g 3mificHeHHS
OCHOBHOTO TIpaBa KpeIuTOpa 3aKOHO/ABEIb /10/aT-
KOBO HaJliJig€ Horo crerupiyHuMU paBaMy, SKi He
BUILIUBAIOTh GE3M0CEPENHBO 13 IUBIIBHUX ITPABO-
BiIHOCWH — TIi TpaBa BJACTUBI KPEAUTOPOBI JIMIIIE
SK YYaCHUKY TIPaBOBiIHOCUH KOHKYpcHUX. OHUM 3
TaKUX TIPaB € TIPABO KpeauTopa OpaTu y4acTb B
KOJIETIAJIbBHUX BJIQJIHUX OpPraHax KpeIuTOPiB, IO
BUPAKAIOTH iX CIIJIbHY BOJIIO, @ CaMe — B 3araJibHUX
300pax i KOMiTeTi KpeAUTOPIB.

Haii6inpnii BIUIMB HAa PO3BUTOK KOHKYPCHOI'O
IPOLIECY KPEAUTOP MOKe 3[iiCHUTU Ha 300pax Kpe-
JIUTOPIB TIJISIXOM BUPaKeHHsI CBOEI Bousi. Tomy y
cBiT/i 3a0e3leyeHHsT [IPaB KPeAUTOPIB BUIAECTHCS
BQ)KJINBOIO HASIBHICTH y IIPABOBOMY PeTYJIIOBaHHI
MEXaHi3MiB, [0 TapPaHTYIOTh KPEIUTOPOBI y4acTb y
360pax kpeauropis. s 3abesnedeHHs pas Kpeau-
TOPiB HEOOXIHUI TAKOK MTPABOBUIT MEXaHI3M, SIKUI
rapaHTy€ peasi3alliio IpaBa rojocy Ha Takux 36opax.
Ak Bizmomo, TpaBo ros0cy MaroTh He BCI KpeauTopu
GOPIKHUKA, a JIUIe KOHKYPCHI KPEIUTOPH 1 YIIOBHO-
Ba)KEHI OpraHu.

Ha Bigminy Big 360piB KpeUTOPIB, sIKi CKJIMKA-
I0THCST apOITPAKHUM KEPYIOUUM, KOMITET KPEIUTO-
piB obupaeTbcsd Ha 360pax KPeAUTOPiB 3 4Yuc/Ia
(disuuHuX 0cib — 3a IPONO3ULIEI0 KOHKYPCHUX Kpe-
JIUTOPIB i YIIOBHOBaKEHUX OPTaHiB. 3a CBOIM IpH-
3HAYEHHSIM B KOHKYPCHOMY TIPOIeCi KOMIiTeT Kpe/in-
TOPIB IMOKJIMKAHUH MPECTaBISITH 3aKOHHI iHTepecn
KOHKYPCHUX KPENUTOPIB, YIIOBHOBAKEHUX 3/I11ICHIO-
BaTU KOHTPOJIb 32 JissMU apOiTpaskHOr0 Kepyliouoro,
a TaKOJK peasi3yBaTH 1HII HajlaHi 300paMu KPEUTO-
piB noBHOBa)keHHsI. KOMITET KPeUTOPIB B CBOEMY
CcTaTyci Ma€e O3HAaKM IIPABOBOI BU3HAYEHOCTI: Iie
OpTaH, 10 MOCTIWHO i€, 3 BIIOMOIO KIJIbKICTIO CKJIa-
ny rioro 4zieniB. [Ipote 11e He a€ HaM MifICTaB PO3-
IJISIZIATH KOMITET KPeInTOPIB B SIKOCTI TIPe/ICTAaBHUKA
KPEUTOPIB B IIMBLIBHO-TTPABOBOMY aCIEKTi.

Y X0zl KOHKYPCHOTO TPOIECY JOCUTH SICKPaBO



BUPA)KEHOW € Horo ImybGJivHO-IpaBoBa 3acaja.

KoHkypcHi TpaBOBIIHOCMHN XapaKTepPU3y€e Te, 110

BOHU I'PYHTYIOTHCS Ha liepe10aueHOMY 3aKOHOM ITPH-

MyCi MEHIIOCTI KpeauTopiB 3 OOKy OiabIIocTi, a

OTJKe, Yepe3 HEMOKJIUBICTh (hOPMYJIIOBAHHS €UHOT

JYMKH iHIIMM YUHOM BOJIS CTOPiH B TAKOMY BUTIA/IKY

(hopMy€eTHCST Ha 0COOIUBUX TIPUHITUTIAX.

Buxonsauu 3 MaitHOBOTO XapaKkTepy BUMOT Kpe/u-
TOPiB /10 OOPJKHKKA, B OCHOBY BU3HAYEHHS YHCJIA
TOJIOCIB, SIKMM BOJIOIIOTH KPEIUTOPHU, IMOKIaJeHA
3aJIeKHICTDh YMCJIA TOJIOCIB, M0 HajleKaTb KOXKHOMY
KPEIUTOPOBI, Biji 06¢csATy HOro BUMOT /10 OOPKHUKA.

3aBIaHHAMM TOCHOJAPCHKOTO CyAy TIpU MPOBe-

JIeHHi 1poleayp 6aHKPYTCTBa € 3a0e3edeHHs Ipa-

BOMIpHOCTi e()eKTUBHOCTI il OllepaTUBHOCTI IPOBe-

JICHHS [IUX TPOIETYP, @ TAKOK BUPIIEHHS OCHOBHIX

3aB/IaHb TOCTIOIAPCHKOTO CY/IOYMHCTBA:

— 3aXHCT MIPaB Ta IHTePeCiB YYaCHUKIB Y CIIPaBi PO
GaHKPYTCTBO;

— gonomora y 3abesnedyeHHi 3aKOHHOCTI Ta Iore-
PeJIPKeHHs MpaBoIopyIlienb y cdepi mianpuem-
HUIIBKOI Ta 1HIIIOI €KOHOMIYHOI AisIJIbHOCTI.
BcraHOBIIEHHST KOMILIEKCY MTPABOBUX OOMEKEHD,

IOB’sI3aHKX 3 0COOTUBUM PEKUMOM MalHOBUX BUMOT

110 GOPIKHUKA, SIKUU HE JI03BOJISIE 33I0BOJIEHHSI T[IX

BUMOT B iHJMBIIyaJqbHOMY TMOPS/JIKY, CTAaHOBUTDH

HeoOXi/HI 1lepelyMoBY BUPiIIeHHS KOH(IIKTY IpaB

Ta iHTepeciB PisHUX CyO’'€KTIB KOHKYPCHUX IIPAaBO-

BIZIHOCHH. 3 MOMEHTY TOYATKYy TIPOIEypP OAHKPYT-

CTBa HACTA€ AKICHO IHIIUM MPABOBUU PEKUM, 3a

SKOTO KPeIUTOPU B)Ke HE € BIIbHUMU B peasisailil

CBOIX cyO'eKTHUBHUX 1paB. [IpaBOBi HacJiIKU BBe-

JIEHHSI Pi3HUX 1IpoLeyp OaHKPYTCTBA CXOXKi B TOMY,

110 BOHU B Oy /[b-IKOMY BHIIJIKy OOMEXKYIOTb CBOOO-

1y it kpeauropis. Ile BusABsieTbCA He Jimiie B 3a60-

pOHi TIpei’siBjieHHsT BUMOI B iH/JUBI/lyaJbHOMY

HOPSIIKY, ajie 1 B 0COOIMBOMY PEKUMi BUKOHABYOTO

npoiiecy, 3a00poHi 3apaxyBaHHs BiZICTYIIHOTO, Y BBE-

JIeHHI MOPaTOPilo Ha 3a[[0BOJIEHHS BUMOT, 0COOJINBO-

MY TOPSAAKY BUPaxyBaHHA HEYCTOUKU Ta IHIUX

O0OMEKEHHSIX TIPaB KPEAUTOPiB. PEsKUM TaKMX 10pH-

JMYHIX 0OMEKEHb IHKOJIM IMEHYEThCS B IOPUANYHIN

JTEpaTypi peacumom 6ceod’emnozo mopamopiio.
HeobOxintne oOMeKeHHS IIPaB KPEAUTOPIB KOM-

MEHCYEThCSA MUIAXOM HaJAaHHSA KPEIUTOpaM IpaBa

CIPSMOBYBATH i IEBHUM YMTHOM KOHTPOJIIOBATH TPO-

BeJleHHsI mpotielypu GaHKpyTcTBa. Ilij yac aHamizy

MIPaBOBUX CHUCTEM PETYJIOBAHHS HEILIATOCITPOMOIK-

HocTi OOpKHMKA BeJUKa yBara IPUALISETHCS

BUBUYEHHIO MEXaHI3MY, 1110 HAJITA€ MOKIUBICTD KPEIn-

TOpaM BILJIUBATU HA HAMPSIMOK 1 Xijl caMOl TIPoIIe/y-

pu GAaHKPYTCTBA.

Cepenl 3aKOHO/IABYMX HOPM, $SKi 3aXHUIIAIOTh
1paBa KpeuTopa, MOKHA BU/IIJIUTH TaKi:

— PpillleHHS KOMITeTy KPeIUTOPiB He MOKe BU3HA-
BaTUCSA CYJIOM HEIINCHUM, OCKIJIbKH BOHO 3a
CBOEIO TIPABOBOIO TIPUPOJIOIO HE € AKTOM IOPUIY-
HOI 0c00M, JepKaBHOTO Y1 1HILIOIO Oprafy;
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— y 300pax KpeAUTOpiB He MaloTh IpaBa OpaTu
YUYaCTh KPEAUTOPH, BAMOTH SKUX HE BKJIOUEHI /10
peectpy abo moralieHi, a OTKe, BOHU He MOXKYTb
BILJINBATU HA PIllIEeHHS KOMITETY KPEIUTOPIiB;

— KOMITeT KPeIUTOpPIB BIJINBAE HA MUTAHHSA TIPU-
3HAYeHHs Ta BiZICTOPOHEHHS apOiTPasKHOIO Kepy-
F0YOTO TIJISAXOM TMOJaHHS BiANOBIAHUX 3BEPHEHD
JI0 TOCIIOIAPCHKOTo cyay (BILUIUB Ha cy/1 3a60po-
HeHo 4. 2 cT. 126 Koncrutyii Ykpainn);

— KOMITET KPeIWTOPiB BIJINBAE HAa TPUBATICTH
CYZIOBUX IIPOLEAYP B mpoleci GaHnkpyrcra (pos-
MOPSA/IKEeHHI MAaHOM, CaHaIlil) IMIJISIXOM HaIlpaBs-
JIEHHS BiITTOBITHUX 3BEPHEHD /IO TOCTIOIAPCHKOTO
cyny (BmB Ha cyza 3aboporeHo 4. 2 cr. 126
Koncruryrii Ykpainm);

— BiJ pillleHHS KOJIETiaTbHOTO OpPraHy KPeIuTOpiB
3aJIeKNUTh, Yi Oyzle BBeJeHa Ipoleaypa caHallii
minpueMcTBa-60PKHUKA.

TakuM YMHOM, MAKCUMAJIbHUI BILJIMB Ha 1epedir
nporenyp OaHKPYTCTBA KPEAUTOPU MOXKYTb 3Iiii-
CHIOBATH NIJISIXOM BUSBJIEHHS CBOEI BOJII B KOJIeTi-
aJIbHUX opraHax kpeauTopiB. KomrereHiist 300piB i
KOMITETy KPeIMTOPiB B YACTUHI BILIMBY HA XiJl TIPO-
Heayp 6GaHKpPyTCTBa i KOHTPOJIIO 32 iX IPOBEAEHHSIM
JI03BOJISIE 3DOOUTH 3arajibHUN BUCHOBOK, 1110 KPEJIU-
TOPU B TAKUX [TUTAHHSIX, SIK TIPU3HAYEHHST apOiTpasK-
HUX KepyIOYuX i KOHTPOJIb 3a iX JiAIbHICTIO, BUSHA-
YeHHS XapaKTepy 3/[iICHCHHS BiTHOBJIEHHS Ta JIiKBi-
janii 6Op;KHUKA TOIIO, Ha/AiJeHi 3HAYHUM CKJIAJ0M
MTOBHOBAKEHD.

Paszom 3 TuM, HETPUITYCTUMOIO € CUTYaIlisd, KOJIU
MUTAHHS B XO/[i IPOBAJIPKEHHST 110 GAaHKPYTCTBY (hak-
TUYHO BUPINIYIOTHCA OJHUM KPEIUTOPOM, OCKITbKU
e Moske gBuUTH co0010 (i, K 3acBifuye IpakTHKa
ChOTOJIEHHS, BKE CTAJI0) e(heKTUBHUM iIHCTPYMEHTOM
I TlocsitaHb petiziepiB. Hemoogunokumu € BUtaji-
KU, KOJIM 10 KPEAUTOPA MEPEXOUIO TTiIITPUEMCTBO
BapTICTIO B J€CATKU PasiB OiAbIIOI0, HIXK cyMa
6opry.

BaximBum esieMeHTOM e(heKTUBHOTO 3aKOHO/[aB-
CTBa [IPO HEILJIATOCIPOMOKHICTH OOPIKHUKA € THCTH-
TYT BUTPAT Ha [IPOBEIEHHS IPoLeLyp OAaHKPYTCTBA.
OcCKiJIbKU BUTPATH MOKPUBAIOTHCS 32 PaXyHOK KOH-
KypcHOI Macu, KOH(JIKT pisHuMX iHTepeciB Oyue
HeMuHy4yuM. IIporupiyus mnossiraioTb B TOMY, 1110
piBeHb BUTpaT Ma€ OyTH HACTIJIBKU OITUMAJIbHUM,
abu 3abe3nednT mBUAKe Ta e()eKTUBHE [IPOBEIEH-
HsL Hpolleypu GaHKPYTCTBa i ofHOYacHO OyTH Ipa-
HUYHO PO3YMHUM, 11100 He 0OMEKYBaTH IIpaB KPeIr-
TOPIB.

I[s1 pobiieMa BjacTUBa, B IPUHIIMII, BCIM CHCTe-
MaM BHPIIIEeHHS HElJIaTOCIPOMOKHOCTI OOPIKHIKA,
OCKIJIbKU 17IcaTbHOTO BPETYJII0BAHHS 1OTO TUTAHHS
JocArTH Maiike HemoxanBo. Oxpemi BuyeHi Oadarb
BUXi/l 3 I[bOTO TJIYyXOTO KyTa B MPaBi KPeAUTOPIB HA
KOHTPOJIb 32 BUTPATaMU Ha TIPOBEICHHS TIPOTIEYPHU
GaHKPYTCTBA, OCKLJIBKU YMHHE 3aKOHOIABCTBO TIPAK-
TUYHO He Tiepeibavyae MexaHi3My IMPSIMOTO BILTHBY
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KpPeAnuTOpiB Ha 00CcATH BUTPAT apbiTPaskKHOIO KEPYIo-
YOro, 10 JIKIIE TOCUIIOE MOAIOHT KOH(IIIKTH.

3a K01 O CXeMOI He PO3BUBABCS KOHKYPCHUIA
LIPOILLEC, IS KPEAUTOPIB Oy/ie BaXKJINBUM JIUIIIE HOTO
KiHIIeBUU pe3yJIbTaT — 3a/I0BOJICHHS 1XxHiX BUMOT. Ha
JKaJib, MO’KHA KOHCTATyBaTH, 10 Hapasi mporeaypa
GaHKPYTCTBAa BUSIBUJIACH MaJOe(eKTUBHOI OO
[HOBEPHEHHST 6OPTiB KpeauTopaM, BTiM e(heKTHBHOO
JUII TIPOBEJICHHS PeNIepPChbKUX aTaK Ha MiAITPUEM-
CTBA, SIKi BCe YacTillle 3a3HAI0Th TUMYACOBUX (DiHAH-
coBux tpynHouiis. HaznssuyaitHo many edeKTuB-
HICTh KOHKYPCHOTO TIPOIleCY HE MOKHA IMOSICHUTH
Jiiiie mpobsieMaMu «XBOpoi ekoHoMiku». Ile 3ymMoB-
JIEHO, TOJIOBHUM YMHOM, HU3bKUM PiBHEM TIPABOBOTO
peryJoBaHHS KOHKYPCHUX IIPABOBITHOCUH B ILJIOMY
i HeaOKAKOI0 MiPOIO TUM, 1[0 B HAIOLIbII BasKIMBUX
MUTAHHAX KOHKYPCHUX IMPABOBIJIHOCUH KPeIUTOPHU
(came KpesinTOPH, a He OJINH 3 HUX) He MAIOTh Peasib-
HUX BakKeJiB BIUIMBY HAa PO3BUTOK IpoOIeayp OaH-
KpyTcTBa. Takok He Ma€ HMIMPOKUX JUCKPeriiHnx
TTOBHOBAKEHD 1 CYI.

Beska posib B 3a0e3iieyerHi GajaHcy pisHoMa-
HITHUX 1HTEpECiB MOBUHHA BiIBOAUTUCH CY/Y, HAJli-
JICHOMY ITUPOKUMHU TTOBHOBAKEHHAMM PUHMATH
pillleHHs, BUXOIIYM 3 iIHTEPECiB YCiX YIACHUKIB KOH-
KyPCHUX TIPABOBITHOCHH, a TaKOX ITiJiel i 3aBlaHb
KOHKYPCHOTO Tipoliecy. AKTWBHA MO3UIlS CYIYy B
cripaBi 1mpo GAHKPYTCTBO J03BOJIMTE 3a/IaT0JKyBaTH
KOH(JIIKT iHTEPECIB i YNHUTY TO3UTUBHUI BILJIUB HA

peaJizaitito mpoieypu GaHKPyTCTBA.

BuBuenns 3akoHo/1aBcTBa y chepi HEIMJIATOCIIPO-
MOZKHOCTI OOP;KHUKA, IPAKTUKU HOr0 3aCTOCYBaHHS
1 HAYKOBUX TMOJIOKEHB, 1110 CTOCYIOTHCS TOCTIIKYyBa-
HOI TeMU, CBIIYUTH, 1O ONTUMAJIbHI HAYKOBI Ta
MPAKTUYHI BiZITIOBI/II HA LIV P KIIOYOBUX MTUTAHD
e He 3HaiizeHi. [IpoBenmene mocmimkeHHS 3aiiBUIT
pas JIOBOJIUTD, 110 TIPAaBa KPEAUTOPA 32 YMOB HeTlIa-
TOCIPOMOKHOCTI OOPKHUKA 11epedyBaloTh B CUCTEMI
IHIUX TpaB YYaCHUKIB KOHKYPCHUX BITHOCUH ¥
chepi mybmiunoro intepecy. BupimieHust mpobiiem,
MOB’sI3aHUX 13 KOHKYDEHIIIEI0 TPaB KPEJIUTOPIB, €
HEeBiJ'€MHOIO, ajie JIMIe YaCTUMHOIO HANOLIbII BaK-
JINBUX 3a/1a4 KOHKYPCHOTO T1poliecy. Tomy mpu Bupi-
IIEHHI 3aBlaHHs 3a0e3leUeHHsT Ta 3aXUCTy IPaB
KpPeAMTOPIB HeoOXiJHO BpaxoByBaTH iHTepecu W
IHIINX YYACHUKIB KOHKYPCHUX MTPABOBITHOCUH, PO3-
TJISIIAI0UH iX 32 00'€KTUBHOI CYKYITHOCTI.

[IpaBoBi 3ax0/1 110710 BpETyIIOBAaHHSA KOHKYPEH-
il 1IpaB KpeAuTOPiB HOBUHHI 3abe3IedyBaTh OITH-
MaJIbHUIN OaslaHC IHTEPECiB PISHUX IPYIT KPEAUTOPIB.
[IpaBoBe peryJiioBaHHS He TOBUHHO HA/[aBaTH HEBU-
MPaBIaHUX TIepeBar OJIHUM KPEUTOPaM 32 PaXyHOK
yIIeMJICHHS TIPaB iHIUX, iITHOPYIOYH i/Ief0 I0OpUANY-
HOI piBHOCTI KpesinTopiB. TiJIbKU B TAKOMY BUIA/IKY
MIPaBOBE PETYJIOBAHHS KOHKYPCHUX TIPABOBIIHOCUH
JIOCATHE CBOET OCHOBHOI METU — HAUOLJIbII [TOBHOTO
3a/I0BOJIEHHSI BUMOT KPEIUTOPIB 32 YMOBHU CIIPaBe/l-
JINBOTO PO3MO/IiJIy KOHKYPCHOI MacH.
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