JNucnurmiina «IIpaBoBuii cTatyc OKpeMHUX BHUIIB FOPUIUYHUX OCI0»
OcBiTHI pIBEHB - MaricTp

Kadenpa uusinbHOTO npasa

Buxnanau — nor. 3enicko A.B.

1. KopnoparuBae npaBo Ykpainu: miapyunuk / [B.B. Jlyms, B.A. Bacunbena,
O.P. Kibenko, I.B. Cmacubo-®arteeBa]; 3a 3ar. pea.. B.B. Jlyns. — K.:
Opinkom Intep, 2010. — 384 c¢. (Ilaparpad Ilomarrs Ta mnpeaMer
KOPIIOPATHBHOTO 1IPaBa).

Ilapazcpag Kopnopayii sik cy6’ekmu kopnopamusrux eionocun — C. §8-97.
llapacpag) Ilonammsa kKopnopamuHux GIOHOCUH mMA KOPHOPAMUBHO20
npasa — C. 9-18.

XapakTepucTuKa KOpIopalii K IOPUANYHOI 0COOM € Ba)JHMBOIO 3 OIJISAY
Ha Te, 0 IHCTUTYT IOPUIUYHOI 0COOM 3 CaMOro Mo4yaTKy 3aCHOBYBABCS Ha
CaMOCTIMHOCT1 JaHOTO KOJEKTUBHOTO YTBOPEHHS 1 HEMOXJIMBOCTI 3BY3UTH
HOTO 10 MPOCTOi CYKYMHOCTI YYaCHHKIB UM BKJIQJEHOTO HMMH MaifHa. 3
€KOHOMIYHOI TOYKHU 30py IOpUANYHA 0c00a BUHHUKJIA K popMa 3a10BOJICHHS
CyCHUIbHUX 1HTEpPECiB y MexaHI3Mi KoHIeHTpamii kamitamny. IIpore
KaTeropiaJibHUil amapatr Teopli mpaBa He MOKe OyTH HE3MIHHUM. Tomy i
came MOHSATTS, 1 Kiacuikalis IpUIAYHUX 0c10 MOCTIHHO 3a3HAIOTH 3MiH.
Po3rnsig cy0’ekTHOrO CKaAy KOPIOPAaTUBHUX BIIHOCUH NMOTPEOye aHamizy
BITYM3HSIHOTO 3aKOHOJIABCTBA 3 MOro pI3HOMAHITHICTIO OpraHi3aiiiHo-
npaBoBux ¢GopMm ropuandHux ocid. Kiacudikamis ropuauyHux 0ci0
nepeabavae ix JOrYHO OOTPYHTOBAHMM MOAUL, Y MeXax sKoro Oymu O
3a11sHI BC1 BUAW OpuandHUX oci0. Knacudikaris — ckimagHe 3aBmaHHs. |
Ha CHOTOAHI I TpoOjieMa ToJisIra€ B ICHYBaHHI JBOX OJHOIOPSIKOBHUX
Koar(iKOBaHUX aKTIB, fAKI e OLIbIIE 3aruryTaiyd 1 06e3 IIbOTO HEMPOCTY
CHCTEeMaTHU3aIlIiHY CUTYaIIIfo.

BBaxkxaemo 3a noIiIbHE OKpECIUTH KBajiikariiiHi KpUTepii Ta O3HAKH
IOpUINYHUX 0C10 KopropaTuBHOro Tumy. Came BUPILIEHHS IbOTO 3aBAaHHS
JACTh MOJKJIUBICTD 3M1MCHUTH KBai(hiKalliio MPaBOBITHOCHH SIK TaKUX, IO €
KOPIOPAaTUBHUMH, Ta BU3HAUYUTU MPEIMET PETYIIOBAHHS KOPHOPATUBHOTO
MpaBa, HE BJAIOYKUCh IIPU L[OMY /10 KPalHOUIIB: MiAMIHATH KOPIIOPATUBHUM
MPaBOM MPaBO IOPUAUYHHUX 0C10 a00 K 3BOJUTH MOTO TIJIBKH J0 ABOX-TPHOX
BU/IIB TOCTIOJIAPCHKUX TOBAPHUCTB.

[To-niepiire, yyacHUKaMU KOPIOPATUBHUX BIAHOCHH BUCTYMHAIOTh FOPUIAYHI
0oco0M Ta 3aCHOBHUKHM (yYaCHHMKH) TOCIOAAPCHKUX OpraHizallii, sSKUMHU
MOXYTb OyTH sK (i3uuHi, TaKk 1 opuAudHi ocobu. [lo-apyre, ydacHuKaMu
KOPIHOPAaTUBHUX BITHOCHH € HE Oy/Ib-sIKi TOCIOAAPChKI OpraHizailii, a Juiie



Ti, $KI YTBOPIOIOTBCS Yy JIOTOBIPHOMY TIOPSAJKY NUISIXOM peai3altii
cy0’eKTaMH LMBUIBHOTO TpaBa CBOiX 3aCHOBHMIIbKMX IpaB. Hacmigxom
CTBOPEHHS TaKOi OpraHizallii € BAHUKHEHHS Y 3aCHOBHUKIB KOPIOPATUBHUX
npaB. TakuM YMHOM, JIJISl OKPECJICHHSI KOJjla KOPIMOPATUBHUX BIIHOCHH CIiJ
JieTaJbHIIIE MPOaHai3yBaTH TaKy IOPUIUYHY 0CO0Y, ITOA0 SKOi y y9acHUKaA
BUHHMKAIOTh KOPIOpPAaTUBHI TMpaBa. [, HameBHe, JOTiYHUM OyJe TaKy
IOpUINYHY 0CO0Y BBaKaTH IOPUANYHOIO 0COO0I0 KOPIOPATUBHOTO TUITY 200
koprnopaniero. Crnin 3aznauntu, mo ['K Bu3zHauae koprnopaiito sk Gopmy
JOTOBIpHOTO  00’€HAaHHS MIANPUEMCTB. [lpoTe 4YiTKE BHU3HAYEHHS
KOpropamiid B IOPUAUYHIA JiTepaTypl Ta ¥ y 3aKOHOJABCTBI BIACYTHE.
3apyODKHMIT  OCBIA ~ CBIAYUTH, WI0 MiJ KOPHOPAILISIMH PO3YMIIOTh
IOPUIUYHUX OCI0, CTBOPEHUX Yy pe3ysibTaTi o0 ’€AHAHHS KamiTamiB, SKi
HA3MBaIOTh KOMIAHISIMUA 200 TOBAPUCTBAMH.

AHami3 CyyacHUX HAyKOBUX JOCHIDKeHb CBIAYUTH MpPO T€, MO0 Y
TIYMau€HHS TaKoi KaTeropii, sk Kopropailii, BKJIaJalTh PI3HUU 3MICT.
31e01IbIIOr0  MiJ TMOHATTSIM  «KOPIIOpPAIis» PO3YMIIOTh TOCMOAAPCHKI
TOBapHUCTBa a00 X UM MIAMIHAIOTH ycl BUAW opuandHux ocid. B. C.
[IlepOuna B pe3ynbTaTi JIOCHIIKEHHS CYyO’€KTIB TOCIOJApCHKOrO IpaBa
IIAIIOB BUCHOBKY, LIO 10 IOPUAMYHUX OCIO SIK CyO’€KTIB KOPHOPATUBHHUX
BIIHOCUH HajexXaTh: 1) cTaTyTHE rocrnoJapchbke TOBAPUCTBO; 0) opraHu
YOpaBJIIHHSA TOCHOJAPChKOIO TOBAPUCTBA; 3) 3aCHOBHUK (AKIIOHED,
YYaCHHUK) TOCIOJAApChbKOro ToBapucTBa . (OcTaHHsS 3a3HayeHa KaTeropis
Cy0’€KTIB HE BHKJIMKAa€ CYMHIBIB IIOAO I1X KBamidikaiii sk cy0’ €KTiB
KopropatuBHOro mpama. [IpoTe momatkoBoro oOTpyHTYBaHHSI MOTpeOye
BIJIHECEHHS OpraHi3allii 10 CTaTyTHOTO rocroiapchKoro toBapucta. B. 1.
bopucoBa BBaxkae, M0 IMMa KOPIOpPAIIEd CHI  PO3YMITH OyIab-siKe
KOJICKTUBHE YTBOPEHHS, SIKE 3aCHOBAHE 3 METOIO BEJICHHSI IOT0 y4YaCHUKaMu
CIIUJIbHOI JisIbHOCTI 1 ©0a3yeTbcsi Ha wieHcTBl. Kopmopaiiist Moxke
CTBOPIOBATUCH y MEXaX OJIHIEI IOpUAWYHOI ocoOu W y PpI3HUX
oprasizaiiiiHo-npaBoBuX Qopmax. 30kpema, y ¢GopMi TOCIOAAPCHKOTO
TOBAapUCTBA, BUPOOHMYMX KOOIMEPATHBIB 1 Ha PIBHI I'pPyNu OpraHizamii, a
came: y (Qopmi XoyauMHra, I1HBECTHIIMHOTO YW maioBOoro ¢oHIY,
IPOMHUCIIOBO-(IHAHCOBUX TPYIl TOIIO, SIBISIOYM COOOI, TaKUM UYHHOM,
cuctemy aduriioBanux oci6 . [[uBiibHEe 3aKOHOJJABCTBO MICTUTh LN Pl
IHITUX OpraHizaliifHo-TpaBoBUX (HOpM, K1 HE MAIOTh YITKO1 KBamidikali, a
iX TpynmyBaHHS MOXHA 3IHCHUTHU 32 PI3HOMOPSIKOBUMH KPUTEPISIMHU.
Koprmopartis sk BUJ I0pUAAYHUX OCi0, 6€3yMOBHO, € CAMOCTIMHUM IIOAO il
3aCHOBHHKIB (YYaCHHUKIB) Cy0’€KTOM LIMBUIBHUX MPABOBIAHOCHH, SIKUHA Mae
BCl O3HAKM, MPUTAMAHHI OPUAMYHIA 0COOl, a came: caMOCTIiiHy MaiHOBY



BIJIMTOBIIAJIbHICTh, 3IHCHEHHSI CBOIX MpaB Ta OOOB’SA3KIB uUepe3 OpraHu
IOPUUIHOT OCOOHU.

[IpaBoBuii craryc CyO0’€KTIB LMBUIBHMX BIJHOCHMH SIK YYaCHHKIB
KOPIIOPATUBHOTO IMpaBa MOXHA BCTAHOBUTU 3a PI3SHUMH KPHUTEPISIMH, aje
BU3HAYAJIBHUMHU €: 1) MeTa Ta 3aBHaHHS IOPUAUYHOI ocobu; 2)
opranizaiiiiHo-npaBoBa (¢opma; 3) mpaBoBUN pexuM MalHa. [ns
3’ICyBaHHS TIMTaHHS NPO Te, SKI IOPUAMYHI OCOOM CHiJ] BBaXKaTU
KOpIHopalisiMi, 1, BIAMOBIIHO, YYaCHUKH SKMX caMe IOPUAUYHHX OCi0
HaOyBalOTh KOPIOPATHMBHUX MpaB, NOIUIBHO 3BEPHYTUCS /10 ETUMOJIOTII
HOHATTS «KOPIIOPALIIi».

Ilepmr 3a Bce, HEOOXIAHO TMpoaHaNII3yBaTH ICTOPII0O BUHUKHEHHS IUX
IHCTUTYTIB, 3BEpPHYTUCA 1O TMepuiojkepena mux TepmiHiB. CyuacHe
KOpPHOpaTUBHE MpaBo 3apoauiocs y Benukiit bputanii, mpaBoBl IHCTUTYTH
aKkoi Oynu TIOKJIaJeHI B OCHOBY CYYaCHOTO 3aKOHOJIaBCTBA IIPO
KOpPIOpaTUBHE MpPaBO B OUIBIIOCTI KpaiH cBiTy. [IpoTroTumnom cydacHux
IOpUIMYHUX OCI0 CTald TaK 3BaHI «KOMITaHI». 3roJioM iX IMEHYyBaju
KOPIHOpalisiMU, OCKUIBKHM JUIsl HAJaHHSA IM MPaBOBOTO CTAaTyCy HEOOXiJHa
Oyna 1HKOpmopallis NHX YTBOPEHb IUIIXOM peecTparii. AHTIIACHKI
Kopropauii BUHHUKIM Yy 3B’SI3Ky 3 OYpXJIMBUM pO3BUTKOM TOPTIBII Ta
BIJICYTHICTIO HAJIEXKHOTO OaHKIBCHKOI'O KpEIUTyBaHHs. B OCHOBY CTBOpEHHS
Ta KiIacu]ikaiii KOMIAHIM KOPIOPAaTUBHOTO TUITy OyJl0 MOKJIAJIEHO
KpUTEpii MapTHEPCTBA Ta HASIBHOCTI CKJIAJO04HOro kamitany. ChOrojHi
aHTJICbKE KOPHOpPATUBHE IMPABO BKJIIOYAE JOCUTHh ILIMPOKUN CIEKTP
npaBOBUX 1HCTUTYTIB. Lle HOpMU, IO PETyJIOIOTh BIJIHOCUHU CTBOPEHHS,
JISTBHOCTI KOMMaHiM, kiacudikaliio KOMIMaHid, iX mpaBoCyO’€KTHICTb,
MOPSAJIOK peopraHizaiii, 3aKOHOJABCTBO IMPO IMIHHI Mamnepu KOMIMaHii,
HEIJIATOCIIPOMOXKHICTh Ta OaHKPYTCTBO KOMIIaHii. 3a aHajiorieno 3
HalllOHAJbHUM MPAaBOM KopropaTuBHe mpaBo Benukoi bpuranii — 1e
MpaBo IOPUANYHUX OCIO0.

B amepukaHchkili mpaBOBiM CHCTEMI, sKa TaKOX OIEpPyE TEPMIHOM
«KOPTOpAIlisi», CIOCTEPITAEThCS TEHACHIIIS 100 PO3IMIUPECHHS TOHATTS
«MANPUEMHUIIBKA  KOpIOpallis», BKIIOYEHHS JO HBOTO HE JIMIIE
aKI[IOHEPHUX TOBAPUCTB.

Kopmopartii anami3yrooThCs 32 TAKUMH 03HAKaMH.

[To-nepiie, koprmopailis HE € TPOCTO CYMOK iHIUBiAyymiB. BoHa €
acoIfiaii€ero, Ccoo30M 0ci0, TOOTO BIAMOBIAHUM YHHOM OpPraHI30BaHUM
KOJISKTUBOM, BOJISI SIKOTO BHU3HAYAETHCS TPYNOBHMH IHTEpECaMH 1HIMBIIIB,
SK1 BXOJIATH J10 MOTO CKJIady, 1 IKM OpraHi3alliifHO Ta MaifHOBO JI1€ 30BHI SIK
€IMHE IIJIe BiJ CBOro BiIacHOTrO iMeHi. Tpeba 3a3HauuTH, 1O MOEAHAHHS



(BUTbHE 3’€qHAHHS PI3HMUX JIIOJIEH) ICHYE 3 MOMEHTY CTBOPEHHS CBITY 1
BUHUKAE TaM, JI€ € CIIUIbHI CIIPaBH, 3aCHOBAHI Ha OJIHAKOBUX 1HTepecax. AJe
He BCsKe 00’e€qHaHHS € Kopropauiero. Hampukian, TakuM He € TpOCTe
TOBApUCTBO.

[To-apyre, kopropailisi — 1€ 00’€THaHHS HE TUIBKU JIFOACH, a W KamiTaTliB
(y HexomepIiiiHuX Koprnopaiisix — BHeckiB). Komo ocib, siki Haganu cBoi
KamiTanu JJis opraHizaiii isJIbHOCTI KOpIopaiii, a TakoxX po3Mip ix
KamiTany (BHECKy, Maro, akiii) Moxe OyTH CyBOpPO BU3HAUCHUU B Oy/b-
AKUA MOMEHT ICHYBaHHS Koprnopauii. 3a3HaueHi Kareropii KariTajiB
yTBOPIOIOTH ii (piHaHCOBY OcHOBY. Karmitasn, nepenanuii 3aCHOBHUKaMu a0o0
y4aCHUKaMHU KOpHopailii, MOXe ICHyBaTH B Oyb-AK1id TOBapHii Gopmi. Ase
AK CIOKHMBYA BapTICTh Y (DOPMI KOHKPETHOTO MailHa KarliTajl HaJIeXHUTh Ha
npaBl BJACHOCTI KOpIOpallil 3arajioM. Y4YacHUKUA KOpHopauii 3aJIUIIaI0ThCs
BJIACHUKAMM BKJIQJICHOTO KaIliTally sk BAPTOCTI, a HE K MaiHa.

[To-TpeTe, Kopropalliss — 1e 00’ €THaHHS JIFOACH IS BUKOHAHHS OyIb-IKO1
COITlaJIbHO KOPHUCHOT AiSJIBHOCTI. SIKa came MIsUThHICTh € TaKO0, B 3aKOH1 HE
BCTAaHOBJICHO. K TMpaBWiIO, 3raayloThCs JHIIE BHUAW JISUIBHOCTI, IO
BU3HAIOTHCS IIKIJIMBUMU, HEOE3NMEUHUMU JIJIsi CYCHUIBCTBA 1 TOMY MOXKYTh
31MCHIOBATHUCS B PI3HUX cepax CyCHIIbHOTO XUTTSA. 3BUYAlHO, MHUJIbHA
yBara NpHKyTa 110 cpepu BUPOOHHUIITBA, JI€ CTBOPIOIOTHCS MaTepiasibHi
Omara. Came BHUpOOHMYI KoOpHopaumii 3aJal0Th TOH 1 BHU3HAYAIOTh
MOXJIMBOCT1 MIANPUEMCTB, [KI MNPALIOIOTh B 1HMMX cdepax: TOPriBii,
00CITyrOByBaHHSI, OXOPOHH 3J0POB’s, KyJbTypH, NO0yTy Tomo. OaHak Ha
0CcoOJIMBY yBary 3aciayroByIOTh (piHAHCOB1 Kopriopallii, mo 3a0e3MmeuyroTh
(OKMBJICHHSIM» PO3BHTOK ycCiX 1HmMmMX. Kamitan, mo o00’€IHyeTbCS B
Kopropailii, TOBHMHEH (YHKI[IOHYBaTH, TOOTO TIOCTIHO «pyXaTHUCS»,
IpaIfOBaTH HA JOCATHEHHS I[iJIeH, 110 MOCTaI0Th Mepe]l KOPIOPali€ro.
Hapemiti, yeTBepTuii MOMEHT, IIO OTpUMAaB 3aKPIIUICHHS y BU3HAYEHHI
KOpIopatiii, oJjsira€e B TOMy, 10 KOJEKTUBHE YTBOPEHHS, OpraHi3alisi cTae
KOpIopalli€lo, SIKIIO BOHa HaOyBae crarycy lopuaudHoi ocoou. Ilpo ue
CBIIUUThH (PaKT ii peecTpalii B Aep>KaBHOMY opradi. /lep>kaBHa peecTparlist
IOpUJIMYHOI 0COOM — HEOOXiJHE MpaBUJIO0 MOXOKEHHSIM 3 pPOMaHo-
HIMEIIBKOT CUCTEMU TMpaBa HE TUIBKHU JIJI YKpaiHu, a ¥ i OLIBIIOCTI KpaiH
KOHTHHEHTaIbHOT €Bponu. Y  KOHTUHEHTAJIHHOMY TMpaBi  MOHSTTS
Kopropallii Ta IpUAMYHOI 0co0M TepeBakHO 30iraroThes. Koproparis —
IIe KOJIGKTMBHE YTBOPEHHS, OpraHi3allisi, BU3HAHA IOPUIUYHOIO 0C000I0,
3aCHOBaHAa Ha 00 ’€QHAHHI KamiTady 1 sKa 3IHCHIOE TICBHY COIaIbHO
KOPHUCHY JISUTbHICTb.



OTxe, MOHATTS KOpHopaiii B KOHTUHEHTAJIbHOMY MpaBi, 3 OAHOro OOKY,
HIMpIIe, HIK Yy MpaBl aHIJIOCAKCOHCKOMY: BOHO OXOIUTIOE Takl 00’ €JHaHHS
oci0, ski 3rigHo 3 mnpaBom CIIIA uyum AxHrmi abo He BBaKaOTHCS
KOpropaiisimMi, abo IpakTUYHO BIJACYTH1 (Hampukiaj, ToBapucTsa). Aje, 3
iHImoro OOKy, [0 4YHWcla KOpropaiiid, Hexail HaBiTh MyOIIYHHX, B
AHTJIOCAKCOHCKOMY TIpaBl HaJIeXKaTh 1 Taki, K1 B KOHTHHEHTaJIbHIN €BpoIT
B3arajgl HE BH3HAIOThCA HOPUAUIYHUMH OcoOaMH 1, BIATOBITHO,
KopropauisiMu. Maerecss mpo AepKaBHI OpraHd, IO  3ailMAroThCs
yIOPaBIIHCHKOIO MISUIBHICTIO. SIKIIO BCE X TaKM HEXTYBaTH TEpPMiHAMH 1
MOCTABUTH 3HAK PIBHOCTI MK MYyOJIYHUMHU KOPIOpalisIMA B CHUCTEMI
3arajpHOTO MpaBa 1 AepKaBHUMU OpPraHaMH B MPaBl KOHTUHEHTAJIbLHOMY, TO
MO>XKHa 3pOOUTH BUCHOBOK, IO TOHSTTS KOpIopaiii B KOHTUHEHTaJIbHIN
€porni Habarato mupiue, HiX B Anrmi ta B CIIIA. Jlo HbOro BKIIIOUEHO,
KpIM aKI[IOHEPHUX TOBAPUCTB, MACy IHIIUX IOPUAMYHUX OCIO: pi3HI BHUIU
TOBapHUCTB (TMOBHI, KOMAHAMUTHI), TOCIIOAAPCHKUX TOBAPUCTB (3 OOMEKEHOIO
1 JT0JJaTKOBOIO BIAMOBIIATIBHICTIO), TOCIOAAPChKI 00’eqHaHHSA (KOHIICPHH,
acoIriaiii, XOJAUHTH 1 BUPOOHUY1 Ta CITOKUBY1 KOOIIEPATHBH ).

Tepmin «kopmopallii» BUKOPUCTOBYEThCA 1 y BHYTPIIIHbOMY IIpaBi, aje
HOro po3yMiHHS Ta TIIyMAau€HHS HE € OJHO3HAYHUMHU y 3aKOHOJABCTBI Ta
npaBoBii Hayli Ykpainu. HuHi ckianacst xuOHa NpakTUKa, 3a sIKOi IPaBOB1
MOHSATTS, K1 BAKOPUCTOBYIOTHCSI B @HTJIOCAKCOHCKOMY IpaBi, MEPEHOCSTH B
YKpaiHCbKy MpaBOBY cHUCTeMy Oe3 HanexHoi agantauii. I[lpu 1mpomy
ITHOPYETHCS KOHLIENITyaJbHE MPABWIO, 3TIIHO 3 SIKUM NpH aganTaiii
3a3HAYEHOT0 3aKOHO/JABCTBA YKpaiHa Ma€ OpPIEHTYBAaTHUCS HA JIOCATHEHHS
NeBHUX (CHUIBHUX) IIJIEH B PEryJloBaHHI, a HE MParHyTH 30BHINIHBOI
noAiOHOCTI 3akoHIB 4u HOpM. lle crTocyeTbcs 1 OakaHHA JACIKHX
JOCTITHUKIB 32  OyJap-AKO1  «IIHW»  IMIUIEMEHTYBaTH  KaTEropiro
«Koprmopalii» B KaHBY PI3HOBUIY OpraHizamiiiHo-nmpaBoBoi ¢opmu
BITYM3HSIHUX IOPUIUYHUX OCIO.

Kopnopaiii sik y3aranpHioro4a Kateropii NeBHOI IpyNnu IOPUAUYHUX OCIO €
(dhopMOIO KOJIEKTUBHOTO 00’ €THAHHS IHTEPECIB, 3yCHIIb, 0C10 1 KamiTamiB, Kl
BH3HAHI IOPUIUYHUMH 0COO0AMHU 1 3/I1MCHIOIOTH MEBHY COIIAJIBbHO KOPHUCHY
TiSTIBHICTD. 17151 OKpECIICeHHS O03HaK IOPUIUIHUX 0C10 KOPIIOPATUBHOTO THITY
MOXYTb OyTH BUKOPHUCTaH1 HaWPI3HOMaHITHIIII KPUTEPIi, 110 BIOOPaKAIOTh
1X IPaBOBE MOJIOKEHHS.

JlocuTh 1ikaBo0 € Kiacu@ikaiis pUANIHUX 0ci0, mpenacraBieHa y LK
Pociiicekoi ®enepamii. OgauM 13 KinacuiKamiiHUX KPUTEPIiB TYT €
XapakTep MpaB Ha MAilHO YYaCHUKIB IOPUAUYHHUX OC10. Y ydactuHi 2 cT. 48
'K P® 3a3HauaeThcsi, 10 y 3B’SI3KYy 3 YYacTIO B YTBOPEHHI MaiiHa



IOpUAMYHOI  ocoOM HOro 3acHOBHMKM (YYaCHHKH) MOXYTh MaTH
3000B’s3aJIbHI MPaBa CTOCOBHO 1Ii€1 FOPUINYHOI 0coOM abo peyoBi IpaBa Ha
ii maitHo. ['pynmy mopuaudHux ociO, I0J0 SKUX I1X YYaCHHUKH MarloTh
3000B’s3aJIbHI MPaBa, YTBOPIOIOTh TOCTIOIAPChKI TOBAPUCTBA 1 (POCIMCHKOIO)
«TOBAPUIIECTBA», BUPOOHUY] Ta CMOXKHUBYI KoorepaTuBu. CaMe TOBapUCTBa
1 KoOomepaTuBH € CyO’€eKTaMd MaWHOBUX BIAHOCHH. Y (opMmi Takux
MEepPEeBAXXHO 1 MOXYTh ICHYBaTH pI3HOTO poAy miampueMcTBa. Bizarami
noTpiOHO MaTH HA yBas3l, [0 3HAYEHHS TEPMiHa MiANPUEMCTBO, SIKE HIUPOKO
BUKOPHUCTOBYETHCSI B HAIIOMYy JIEKCMKOHI, OCTaHHIM YacoOM I1CTOTHO
3MIHWJIOCA. SKIO paHillle BBAXKAJIU, L0 MIJNPUEMCTBO — II€ PI3HOBUJL
IOpUJIMYHOI OCOOM HAapIBHI 3 YCTAHOBOIO, TO 3apa3 MiJ LHUM MOHATTAM
pO3yMIIOTh TE€BHUM TMEPBUHHHUM  OCEPENOK, BIOOCOONEHY YacTHUHY
rocrogapcbKoi CUCTEMH, BIAMIHHY CBOEKD €KOHOMIUHOIO €JIHICTIO, B SIKiH
MaTrepilaii3yloThCs, TMOEIHYIOThCA JIIOJACBKI Ta MarepiaiabHi (hakTopu
rOCIIOIAPCHKOI CIIPaBH.

BinbmricTe BITYM3HSHUX HAYKOBIIIB A0 IOPUAWYHUX OCIO KOPIIOPATUBHOTO
THUITY BITHOCSITH MIANPUEMCTBA 3 TAKUMH O3HAKAMM:

— COI03 0cl10;

— HasBHICTb CKJIAJOYHOIO KaIiTaly;

— CIIbHA METa.

k110 Ha3BaHI O3HAKK BBa)XaTH HEOOXITHUMHU 1 B CYKYMHOCTI JIOCTaTHIMU
JUIsl BIJIHECEHHSI TEBHOTO YTBOPEHHS [0 KOpIOpallii, TO 3a YUHHUM
3aKOHOJIaBCTBOM TAKUMU CJiJ] BBaXaTH BCl BUJU TOBApHUCTB, KOOIIEPATUBH,
dbepMepCchKi TOCTOIapCTBa, TPOMAChKI opraHizaiii Tomo. besnmepeuno, 1o
olpa3y TMpHUBEpPTaE yBary Te, IO B OJHOMY TMEpPeNiKy ONMUHUIIUCS
npuOyTKOBI Ta HENMPUOYTKOBI IOPUAMYHI 0CcOOM, a 3 IHIIOTO OOKy, To3a
MEPEIIKOM 3aIMIIUIAcs Taka OpraHi3aliiHo-1paBoBa GopMma, K MpUBATHE
mianpueMcTBO. Taka cuTyarliss mpuMylrye Hac a00 BBOJUTU JIOJATKOBI
KpUTepii A1l po3MEXyBaHHS BIJIHOCHH 3a Cy0’€KTHOIO O3HAKOI0, a00 JEII0
3MIHUTH MIJIX1A YK B3araji oOpaTu iHIIWHA. Y CKIaAHIOE CUTYalll0 TOW (aKT,
mo 'K VYkpainm 1[0 KOpHopaTMBHHMX MIANPUEMCTB BIIIHOCUTH Ti, IO
YTBOPIOIOTHCS, SIK MpPaBUJIO, JIBOMa a0o0 Oulbllle 3aCHOBHMKAMM 3a IX
CHUJIBHUM PIIIEHHSM (JOTOBOPOM), AIIOTH HAa OCHOBI 00’€/IHaHHsS MaiiHa
Ta/a00 MiANPUEMHHUIIBKOT UM TPYAOBOI TiSTILHOCTI 3aCHOBHHKIB (YYaCHHUKIB),
iX CHITBHOTO YMPAaBIIHHS CIpaBaMU Ha OCHOBI KOPIMOPATUBHUX TIpaB, Y
TOMY YHCJII 4Yepe3 OpraHd, 10 HUMH CTBOPIOIOTHCS, Y4acTi 3aCHOBHHUKIB
(y4yacHUKIB) 'y  pO3MNOALII  JOXOAIB Ta  PHU3HMKIB  MIJIPUEMCTBA.
KoprnopatuBHumMu € KoomepaTWBHI MiANPUEMCTBA, IO CTBOPIOIOTHCA Y
dopmi rocnolapChbKUX TOBAPUCTB, a TAKOX I1HII MIANPUEMCTBA, B TOMY



YKCJI 3aCHOBaHI1 Ha MPUBATHIM BIACHOCTI BOX 4M Ounbie ocid (4. 5 cT. 63
I'K). B. KpaBuyk 1iIKOM TpaBUIBLHO 3a3HAyae, 110 HEAOLUIBHO Oyio O
3BYXKYBaTH c(epy peryiroBaHHS KOPIOPATUBHOTO MpaBa JHIIE MEBHUM
NEepEeIiKOM OpraHi3aliifHO-TIpaBOBUX (HOPM IOPUAMYHUX OCI0, HamNpUKIa,
rOCT0IApChKUMH TOBApUCTBaMH ab0 KopmoparisiMu. OTxe, 37e01IbII0TO 10
KOpIopaliil BIAHOCATh TIIBKH FOCHOJAPIOI0Ul TOBAPUCTBA. A sIK ke OyTH 3
IHITUMU OpraHi3aliiHo-paBoBUMHU GpopMamu? Un MarOTh BOHU O3HAKH, SIKI
MpUTaMaHHI Koproparisim?

3rigHo 3 4. 1 cT. 83 LK ropuanyHi 0coOu MOXKYTh CTBOpIOBAaTUCS Y (hopmi
TOBApUCTB, YCTAHOB Ta 1HIIMX (hOpMax, YCTAaHOBIEHUX 3aKOHOM. CBO€I0
4Yepror,  TOBApUCTBA  MOJUISIIOTBCS ~ HAa  MIANPUEMHUIBKI  Ta
HenmianpueMHupKl (ad3. 2 4. 2 cr. 83 LK). Ilpore Taka kmacudikaris
CTOCY€TbCA TIJIBKM TOBAapUCTB 1 >KOJHUM YMHOM HE 3ayllla€ YCTAHOB YU
IHITUX PI3HOBUIIB OPUAMYHUX 0Ci0. Ha AyMKy AesKuX y4eHHX, YCTaHOBHU
HE MOXYTh OyTH MOJIIJIEH] HA MIANPUEMHHUIIBKI Ta HEMIPUEMHUIBK], TOMY
o0 AIIOTh BUHATKOBO 0€3 MeTH OoTpuMaHHs npuOyTky. Ilopyd 13 1um,
BIJICYTHS IMIIEpaTUBHA 3a00pOHA HA OTPUMAaHHS MPUOYTKY YCTAaHOBOIO, 1 1€
7A€ TACTaBU BBaKaTH MPUHHIATHUM JO3BLI MO0 MPUOYTKOBOI AISIIBHOCTI
YCTaHOBH.

H. C. Jlemenko B X0l AOCIIIKEHHS OpraHi3aliifHO-NpaBoBOi (opMHU
YCTAHOBU SIK YyYAaCHMKA IMBUIBHUX MPABOBIAHOCHUH BHOKPEMIIIOE TaKi
O3HAaK{ IbOTO BUAY HOPUAUYHUX 0Ci0. 30Kpema, creriaJibHUMH O3HaKaMu
YCTaHOBHU € T€, 110 BOHA CTBOPIOETHCS O€3 MiANPUEMHHULIBKOT METH, a TIEBHA
npuOyTKOBa MISUTBHICTP MOXKJIMBAa TUIBKM SK JOMOMIDKHA; 3aCHOBHUKH
yCTaHOBM HE MalOTh IpaBa y4acTi B yHPaBIIHHI HEIO, a TAKOXK HE MOXYTh
OTpUMYBaTH NPUOYTOK BIA 1 OISUTBHOCTI; YCTaHOBU 3aJIOBOJIBHSIOTH
CyCHUIbHI YM MPUBATHI 1IHTEpeCH Ta MOTpeOu (i3UYHUX OCi0, M0 HE € iX
yieHaMu (Tak 3BaHUX JCCTHHATOPIB), SIKI HE MepeOyBarOTh HE JMIIE 3
YCTAaHOBOIO, @ U MK C000I0 y OyJb-SKMX BIJHOCHMHAaX . YCTaHOBa MOXeE
CTBOPIOBAaTHUCh Ha MIACTaBl CKJIAJICHOTO 3aCHOBHUKAMH (3aCHOBHUKOM)
IHIUBIlyalbHOTO a00 CHUIBHOTO YCTAaHOBUOTO akTa — CTaryTty abo
MOJIOKEHHS, pO3p0o0IEHOTO Ta  3aTBEPIKEHOTO 3aCHOBHUKOM
(3acHOBHUKaMH). Y CTAaHOBU MOXXYTb YTBOPIOBATHCS 32 1HII[IATUBOIO OPTaHIB
Jep>kaBu a00 MaTu TMpUBAaTHMM Xapaktep. Ilepemycim imeTbest Tpo Taki
okepena (opMyBaHHS MaliHa, SIK OTPUMaHHS MaifHa BiJl 3aCHOBHUKA ITi/1 Yyac
CTBOPCHHS YCTaHOBH, a TAaKOX YHACIHIJIOK (piHAHCYBaHHSI 3aCHOBHHKOM Y
nporeci aisuibHOCTI. Kopropartii 1ifoTh B IHTEpecax CBOIX WICHIB, YCTAHOBH
— B 1HTEpecax KOPUCTYBayiB, PI3HUIISI M)XK HUMH TOJISTa€ Y BU3HAYEHOCTI
CKJIaJly Kopropamii 1 HEeBU3HAUYEHOCTI KOPUCTYBayiB ycTaHOBU. Mera Ta



3MICT  JiSTTBHOCTI  KOPIOpallii BCTAHOBIIOIOTHCS  CHUIBHOIO — BOJICIO
3aCHOBHHMKIB, a MeTa /iSUTbHOCTI YCTaHOBH TIPUBHECEHA 330BHI 1
BU3HAYAETHCS aJIMIHICTPAIII€TO.

[IpaBoBOIO TMiJACTAaBOI0 BUHUKHEHHS IOPUAWYHUX OCI0 € 3aCHOBHHIIbKE
BOJICBUSBIICHHS Y BUIJIANI NMPABOYMHY UM aJMIHICTpaTUBHOro akrty. llpu
bOMY IOPUAMYHI OCOOM MPUBATHOTO XapaKTEepPy CTBOPIOIOTHCS HAa OCHOBI
MpaBoOYMHY 1 HAa4eOTO « s cebey», a opUuauYHI 0coOU MyOIIYHOro MpaBa —
Ha TJCTaBl aJMIHICTPATUBHOTO aKTy 1 <« BCiX». ICHye Todka 30py, 110
YCTAHOBU MOKYTb 1CHYBaTH TUIbKH K MIJBU IOPUIUYHUX OCIO TPUBATHOTO
npasa. [IpoTe He ciig 6yTH KaTErOPUYHUM Y IIbOMY TBEPKEHHI. Y CTAHOBH
MOXYTh CTBOPIOBATUCA 1 B po3nopsauyoMmy mopsaaky. OkpiM moaity
IOpUAMYHUX OCi0 Ha myOJiyHl 1 MPUBATHI TOBapUCTBA Ta YCTaHOBH,
BOKJIMBOIO BHUJAETHCS iX KiacHikailis 3ajJeXHO BlJ] METH CTBOPECHHS Ha
MIAMPUEMHHUITBK] 1 HEMANPUEMHUIIBKI. SK 3a3Hauajgocs BHINE, YCTaHOBH
HaJIe)KaTh 10 HEMANPUEMHULIBKUX IOPUANIHUX 0Ci0 1, IK HACTIAOK IIHOTO,
— BIJCYTHICTh MpaBa Yy WICHA YCTAaHOBM OTPUMYBATH MPUOYTOK BIij
TISJIBHOCTI TOBapuCTBA. HemanmpueMHUIIBKI OpraHizamii He pO3MOAUISIIOTH
npuOyTOK MDK CBOIMH ydacHUKamMu. Jl0 Takux BIJHOCSTH CHOKHBYI
KOONEPATUBH, TOBApPHUCTBA CIIIBBIACHUKIB KUTJIA, (OHAM, pENIriiiHi
oprasizaiii Ta BCl BUAM TPOMAACHKUX 00’€HAHb, SKI CTBOPIOIOTHCS Ha
OCHOBI1 CIIJIBHOCTI IHTEPECIB 3aCHOBHMKIB (TPOMAJCHhKI PyXH, MOJITUYHI
napTii, GoHIU, TBOPYl CHIKK, OJIaroiiHI opraHizaiii). HemianpueMHUIbK1
opraHizaiii  CTBOPIOIOTBCS B  pe3yibTaTi  peanizamii  cy0’ekTamu
3aCHOBHMIILKOTO TIpaBa, 13 TaKUMH IOPUIAYHUMU OCO0aMHU iX TOB’s3Yy€
YJICHCTBO, & HE KOPIIOPATHBHI MpaBa.

OTxe, 10 MOPUIUYHUX OCI0 KOPIOPATUBHOTO THIY HaJeXaTrh YCi
OpraHizaiiifHO-IpaBOB1 BUIU IOPUIUYHUX 0CI0, SKI CTBOPEHI 3 METOIO
OTPUMAaHHS MPUOYTKY Ta MOJAJIBLIOT0 HOTO PO3MOALLY MK YYaCHUKAMHU 1 B
pe3yibTaTi CTBOPEHHS SKUX Y 3aCHOBHUKIB BHHHKA€ OCOOJMBUN BHUJ
MaHOBHUX Ta OCOOMCTHX MpaB, KU MPUHHATO HA3UBATU KOPIOPATUBHUM
npaBoM. [1{o10 KOproOpaTUBHUX MpPaB YYaCHUKIB, TO CJIiJl BU3HATH 32 HUMU
Taki AKOCTi: OyTH OOOpOTO3AAaTHUMHU, a 1I€ O3HAYa€ MaTH MEBHY BapTICTb,
MaKCHUMaJIbHO JIETKO BIiJ4Yy>KyBaTUCh, 32 HEOOXITHOCTI BUIAUISITHCS SK
yacTKa y MaiHI KoOpIopailii; mepeaaBaTUCh Ha TIJCTaBl YHIBEPCAJIbHOTO
NPaBOHACTYIHUIITBA. 3 ILBOTO MPUBOJY HEAOIMYCTUMUM € BHU3HAHHA 3a
YYaCHUKOM IIpaBa BJIACHOCTI HA YAaCTKy y MaiHI TOBAapUCTBA, OCKUIbKH
Oyib-sIK€ MAMPUEMCTBO — II€ IUTICHUN MalHOBUN KOMIUICKC, 1, TTO-ApPYTE,
Ha MaiHO, TMepelaHe B CKIAMOYHUN KalliTajl, HE MOXE OJHOYaCHO
BU3HABATHUCH PEYOBE MPABO 3a PI3HUMU Cy0O’ €KTaMHU.



2. Meabauk O. O. KopnopatuBHe mnpaBo Ykpainun. HaBuyajabHo-

NPaKTUYHUH NOCIOHMK i3 3paskamu AOKyMeHTIB / O. O. MeabHuk. — K.:
®OII Meabnuk 0.0., 2008. — 368 c.

Ilapacpag 'ocnodapcvke mosapucmeo — 0CHO8HUU CY0 ‘€K KOPNOPAMUBHO20
npasa. C. 8-16.

['ocriogapcbke TOBAapUCTBO — 1€ IOpUAWYHA 0co0a, CTaTyTHUH
(CkJaieHnii) KamiTal Koi MOAICHUM Ha YaCTKU MK YYaCHUKaAMH.

3rinno 3 I{uBiTbHMM KoJieKCOM YKpaiHM TOCHOJIapChKEe TOBAPUCTBO
HAJICKUTH 10 MANPUEMHHUIIBKUX TOBApUCTB. Tak, 30kpeMa, cT. 84 LIK Ykpainu
nependayae, M0 «TOBAPUCTBA, K1 3A1ACHIOIOTH MIANPUEMHHIIBKY AiSUTBHICTD 3
METOI0 OJIepKaHHS TPHOYTKY Ta WOro HACTYIMHOTO PO3MOIUTY MIX
ydyacHUKaMHU (TANPUEMHUIIBKI TOBAPUCTBA), MOXKYTh OyTH CTBOPEHI JIMIIIE SK
rOCIOJIapChbKl TOBAapUCTBA (IIOBHE TOBApUCTBO, KOMAaHAWTHE TOBAPHUCTBO,
TOBAapUCTBO 3 OOMEXEHOI0 a00 J0JIaTKOBOIO BiJIMOBIIAJILHICTIO, AKI[IOHEPHE
TOBApPHUCTBO) a00 BUPOOHUY1 KOOTIEPATUBUY.

['ocriogapcbki TOBapucTBa MOXKYTh OyTH CTBOpEHiI Yy (hopmi MOBHOTO
TOBAapUCTBA, KOMAHIUTHOIO TOBAPUCTBA, TOBApUCTBA 3 OOMEXEHOW alo
J0JIaTKOBOIO BIANOBIAAJIBHICTIO, aKIIOHEPHOTO TOBAPUCTBA.

['ocriogapcbke TOBapUCTBO, KPIM MOBHOTO 1 KOMaHIUTHOIO TOBAapPHUCTB,
MO’Ke OyTH CTBOpPEHE OAHIEI0 000010, sIKA CTa€ HOTO €TUHUM YYACHUKOM.

O3HakaMu TOCIOJAPCHKOTO TOBApPUCTBA BUCTYMAIOTh Ti 00’ €KTUBHI
BJIACTUBOCTI, 1110 TPUTaMaHH1 KOHKPETHOMY COLIIAJIbHOMY YTBOpeHHI0. O3HaKu
MOBMHHI XapaKTepu3yBaTH cCaMe€ TOCHOJAapPChKEe TOBAapUCTBO, a HE MOro
3aCHOBHMKIB YW YYaCHHKIB, OpTaHU YNPaBI1HHS a00 TPYAOBHI KOJIEKTHB.

O3HaKu TOCMOAAPCHKOr0 TOBAPUCTBA MOKHA MOIIJIUTH Ha KIJIbKA TPYIL:

O O3HAaKH, fAKI XapaKTepU3yIOTh TOCHOJapChKe TOBAPUCTBO 5K
IOpUIMYHY 0CO0Y;

O O3HaKH, fAKI XapaKTepU3yIOTh TIOCHOJApChKe TOBApUCTBO SK
HiANPUEMHUIIBKE TOBAPUCTBO;

[ O3HAKH, SIKI € CHelU(pIYHUMU JJIsi TOCIOAAPCHKOr0 TOBAPHUCTBA 1
JTO3BOJISIIOTH BIIPI3HUTU MOTO BiJ] THIIUX MIAMTPUEMHUILIBKUX TOBAPUCTB.

3a xapakTepoM BIJIACTUBOCTEH O3HAKH, K1 JO3BOJISIIOTH BU3HATH T€ U
1HIIIE YTBOPEHHS IOPUANYHOI0 0C00010, MOKHA MOJIIUTH HA TPU TPYIH:

. COIIAJIbHO-EKOHOMIYHI O3HaKH, K1 XapaKTepPU3YIOTh IOPUIAYHY
0oco0y SK coIllaJibHE YTBOPEHHS 3 TMEBHUM IIITAaTOM TMPAIliBHUKIB, SIKi
3aiiMalOThCS TPYJAOBOIO MISUTBHICTIO 3 BUKOPUCTAHHSIM TMEBHUX MaTepiaabHUX
pecypciB, CIPSMOBAHOIO Ha JOCSTHEHHSI OCHOBHOT METH IOpuANYHOT ocodu. Jlo
HUX  HajexaTb, 30KpemMa, MalHOBa  BIJOKPEMJICHICTh,  HAJCKHICTh
MaTepianbHOi 0a31 Ta EKOHOMIYHA €/IHICTb;



. CTPYKTYpPHO-OpraHi3amiiHi — O3HaKd, ULI0 PO3KPUBAIOThH
crietndiKy CTBOpPEHHS, (PYHKIIIOHYBaHHS Ta MPUNMHEHHS IOPUIUYHOT 0cOOH, 11
BHYTPIIIHIO OyIOBY, MOPSAOK YNPaBIiHHSA IOPUIMYHOIO OCO00I0, a TaKOX
XapaKTepPU3yIOTh B3a€MO3B’SI3KH MiX ii CTPYKTYpPHUMH €JI€MEHTaMU;

. PaBOBI — O3HAKHU, SKI XapaKTePU3YIOTh YTBOPEHHA SIK Cy0’ €KT
npaBa, BHU3HAYAIOTH IMpaBUJAa B3aEMOJIi IOPUAUYHOI OCOOU 3 IHIIKMMHU
cy0’eKTaMH.

OpH1€10 3 OCHOBHUX COIIAJIbBHO-€KOHOMIYHUX O3HAK IOPUIUYHOT 0COOU €
il MaifHoBa (€KOHOMIYHA) BiAOKpeMJeHICTh. I ydacTi B MPaBOBUX
BITHOCHHAX OyIb-sKid IOpUANYHIA 0CcO01 HEOOXiHO MaTH IEBHE MaifHo.
Ckiag 1 BapTICTh TakoOTro MaifHa OOYMOBIIOETBCS OpraHi3alliiHO-TIPaBOBOIO
dopmoto ropuarndHoi 0coOr. CyTHICTB II€T 03HAKH TOJIATAE B TOMY, 110 MaifHO
IOPUUYHOT 0COOU BITOKPEMITIOETHCS, BIIMEKOBYETHCS Bl MaifHa TPETIX OC10
(3aCHOBHUKIB, YYAaCHUKIB, THIINX IOPUIAYHUX OCI10, IepKaBH TOIIIO).

HacTynHoro colianbHO-€KOHOMIYHOKO O3HAKOK IOPUAWYHOI 0Co0u €
HAJIEXKHICTh 1i MaTepiaibHOi 0a3u. ICHyBaHHS 3HAYHOI KITBKOCTI BHUAIB Ta
OpraHizaliifHO-IpaBoBUX (QOpM IOPUAMYHMX OCiO, HaAsABHICTH MaiiHa,
0OMEKEHOI0 Ta BWIIYYEHOTO 3 LIUBUIBHOTO 000pPOTY, OOYMOBIIIOE OOMEKEHHS
o0 OO0’€KTIB, SKUMH Ma€ TPABO BOJOMITH, pO3MOPSIKATUCA Ta
KOPHCTYBATHUCS MEBHA IOPUANYHA 0C00a; BCTAHOBJICHHS BUMOT MIOJ0 PO3MIPY
Ta CKJaay MailHa IOpUIUYHOI 0COOH, JKepen oro popmyBaHHs. 30KpeMa, I
(opMyBaHHS CTaTYTHOTO KaIliTally TOCIOJAPCHKOTO TOBAPHCTBA 3a00POHEHO
BUKOPHCTOBYBaTH OFO)KETHI KOIITH, KOINTH, OJEp)KaHI B KPEAUT Ta IIiJ
3acTaBy.

HanexHicTe MaTepiasibHOI 0a3u Mojsira€e B 3akKpiIJIEHHI 3a TEBHOIO
IOPUIMYHOI0 0CO00I0 MaliHa, sIKe € JOCTaTHIM 1 JIOMYCTUMHM JIJisi JOCSTHEHHS
MOCTaBJICHUX TMeped Herw huied. Sk mpaBuio, yci 0e3 BUHATKY HOPHUAMYHI
0co0M MOXYTh MaTH HE OOMeEkKeHe B O0OpOTI Ta HE BHIyYE€HE 3 00OpOTY
ManHoO.

Koxna ropunuyna ocoba MoXke 1 MOBUHHA MaTH MaWHO, 3aKpilJICHE 3a
HEI0 Ha OJHOMY 3 IMPABOBUX THUTYJIB: MpaBl BJIACHOCTI, IpaBl MOBHOIO
roCroAapChbKOT0 BIJaHHS 200 ONEPATUBHOTO YIIPABIIHHS.

ExoHOMIYHA €JHICTB — HACTYIIHa COI[laJIbHO-€KOHOMIYHA O3HaKa
opuan4yHoi ocodu. FOpuanuna ocoba MOBMHHA MaTH CaMOCTIMHUI OanaHC 4u
Komropuc. Bei HanexHi :opuaudHiii 0co01 OCHOBHI 3ac00H, 000POTHI aKTHBH,
KOIITH BIAOOpaXarOThCSA B caMmMoCTiiiHoMy ©Oamanci (komropuci). o
MaiHOBOTO KOMIUIEKCY IOPUIMYHOI OCOOM BKJIIOYAETHCS MaWHO i
CTPYKTYPHUX MmiApo3AiTiB (i, MpeJCTaBHUIITB, 1I€X1B, BB TOIIO), SKE
TaKOXX Ma€ BiJOMBATHUCS B 3a3HAYE€HUX OOJIIKOBUX JOKyMeHTax. ExoHOMiuHa
€HICTh BUSBIIIETbCA TaKoXK Yy (opMyBaHHI (OHIIB IOPUIUYHOI OcoOuU
(ctatytHOro Kamitamy, pesepBHoro (¢oHay, ¢GOHIYy OIUIaTH  Iparl,



1HHOBaIliHOrO (QoHIy Ta 1HIMX (PoHIB). OOOB’SI3KOBICTH CTBOPEHHSI MEBHUX
(GoHIIB IOPUANYHOI 0COOM BU3HAYAETHCS 3aKOHOAABCTBOM a00 3aCHOBHHKAMU
IOPUJIMYHOT OCOOH.

ExoHOMIYHA €THICTh BUSBISETHCS TAaKOXK Yy TOMY, IO TIEBHA IOpUIWYHA
ocoba MOXKe YTBOPUTH JHIIE OAUH (OHJ TEBHOTO BHUAY, aJKE ICHYBaHHS
IOPUAMYHOI O0COOM 3 JBOMA, CKaXiMO, CTaTyTHUMU (QOHIaMu, €
HEMPUITYCTUMHUM.

JlocnipKkeHHsT TPUPOIX IOPUIWYHOT OCOOHM, MPUTAMaHHUX 1H O3HaK
JI03BOJIUTH PO3pOOUTH €(PEKTUBHY 3aKOHOJAaBUy 0a3y, HaleKHUM YHUHOM
BPETYNIOBAaTH 1X MAISUIBHICTE Yy cdepl AepKaBHOTO YIPaBIIHHSI Ta I1HIIAX
chepax CYCHUIBHOTO J>KUTTA, 3a0€3MEYUTH peami3alifo TpaB 1 3aKOHHUX
1HTEpEeCIB IOPUIANYHUX OCI0.

Jlo CTpyKTypHO-OpraHizallliHUX O3HaK IOPUIUYHOI OCOOM MOXKHa
BIJIHECTH, 30KpeMa, TaKi:

1. FOpunnyna ocoba mae JiTH B MEBHINM OpraHi3aliiHO-TIPaBOBiH
dopmi.

2. UumHHE 3aKOHOJABCTBO HE MICTUTh BHU3HAYCHHS MOHSTTA
«opranizaniiHo-mpaBoa (popma». Bpanum, Ha Halll NOTJS], € BU3HAUYCHHS,
ake 3ampornoHyBaB B. M. KpaBuyk: «oprasizauiiHo- mnpaBoBa (opma
IOpUIMYHOI 0COOM — 11€ HOPMATUBHO 3aKpIIUIEHA O3HAaKa IOPUINYHOI 0co0H,
0 BHU3HAYA€ TOPSAOK 11 CTBOpPEHHS, yMOBH (QoOpMyBaHHA ii MaiiHa,
OpraHizailito ympasiaiHHS, TpaBa 3aCHOBHUKIB Ta 0OCST iX BiJIIOBIIAIBLHOCTI 32
3000B’sI3aHHSIMH IOPUINYHOT 0COOU TIepe TPeTIMU ocodamu» 1.

3. CTBOpeHHsl IOpPUIMYHOI OCOOM Mae BiAOyBaTHUCS B MOPSAKY,
BU3HAUCHOMY 3akOoHOM. [[10 o03HaKy MOXXHa pO3TISAATH SK HAJIEKHICTH
CTBOPEHHS IOPUANYHOT 0coO0u. POpMYBaHHS IOPUAMYHOI OCOOM € CYKYIHICTIO
Aiii, TpollecoM, pe3ylbTaTOM SKOTO € TOsiBa HOBOTO Cy0O’€KkTa mpaBa —
IOpUINYHOI 0co0u. [Ipu IbOMY JIHIIE MOCTITOBHI i1 MOXKYTh PO3TIISIATHCS K
IPOLEC CTBOPEHHS, SIKUM OXOIUTIOETHCS MPUNHATTS PIIIEHHS PO CTBOPEHHS
IOpUIUYHOI 0cO0H, po3poOKka Ta 0hOpMIICHHS JOKYMEHTIB, Ha IMIJICTaBl SIKUX
JiITUME IOpUIMYHa ocoba MeBHOro BUAY ()11 aKIIOHEPHHUX TOBApPUCTB,
TOBApUCTB 3 OOMEXKEHOIO BIAMOBINAIBHICTIO — CTaTyT, IJi1 TOBHOTO Ta
KOMaHJUTHOTO TOBAPUCTB — 3aCHOBHUUIBKHUI JIOTOBIp), (QOpMyBaHHS
CTaTYTHOTI'O KamiTaly IOpUANYHOI 0COOH, peecTpallis ii B Jep>KaBHUX OpraHax.

[IpaBoBI O3HaKM XapaKTEPU3YIOTh IOPUANYHY O0COOY SK CyO’€KT TpaBa,
BU3HAYAIOTH MPaBUJIA B3AEMO/IIT FOPUAUYHOT 0COOM 3 iHIKUMHU cy0’ ekTamu. [1o-
nepIie, OpraHi3ailis 3aBXKId BUHHUKAE y Pe3yJbTaTl BOJICBUSBJICHHS IHIIUX
oci0. [Ipu npomy ocoOa, sika 6epe ydacTh y 3aCHYBaHHI IOpUIUYHOT 0COOU (SIK
dbi3uyHa, TaKk 1 IOpUJIMYHA), TOBMHHA OYTH MpaBOCyO’ €KTHOIO. KO
3aCHOBHUKOM IOPHJIMYHOI 0COOM — Cy0’€KTa MiANPUEMHUIIBKOI JiSJIBHOCTI €



1HO3eMHa IOpUMYHa 0c00a, ii MpaBOCyO’ €KTHICTh BU3HAYAETHCS 32 3aKOHOM
MICIIS 11 peecTpariii.

[To-mpyre, 10 MpaBOBUX O3HAK HAJICKHUTHh META, 3apajJH JOCATHEHHS SKO1
CTBOPEHO opuamuHy ocoOy. Llg meTa Mae BIANMOBIZATH BHYTPIITHBOMY
BOJICBHSIBJICHHIO 3aCHOBHHKIB. MeTa € OJHMM 3 KpHUTEpiiB, 3a SKUMHU
Bi1IOyBaeThCcsl BU3HA4YeHHS GopM ropuaudHux oci0. Jlo ropuauynHux ocid
MOXHAa BIJIHECTH JIMIIE€ Ty OpraHizallilo, sKka CTBOpPEHA JJsi JOCATHEHHS
3aKkOHHOI MeTu. [IpukiagoM 3aKOHHOI MeETH, 3apagu SIKOI CTBOPIOETHCSA
IOpUAMYHa 0c00a, € OoTpuMaHHS TpUOYTKY, SKE€ XapakTepHe s
rocrnogapcbkux ToBapucts (cT. 84 LIK Ykpainn).

[To-Tpere, ropuanuna ocoba mae HaimMeHyBaHHS. LI o3Haka m03BOJIsIE
11eHTU(iKyBaTH IOPUAUYHUX 0CI0, € KpUTEpieEM iX po3MexkyBaHHS. YeTBepTa
npaBoBa O3HaKa — CaMOCTIMiHA ydacTb B TMpaBoBiHOCHMHaX. [I’sta —
caMOCTIiiTHa BIJMOBIJAIBHICT IOPUIMYHOT OCOOH.

[Ipobiiema BCTAHOBIICHHS CyO’€KTa BIAMOBITAIBLHOCTI € JOCHUTH
nomupeHoto. ToMy citiji po3MeKOBYBAaTH BIAMOBIAAIBHICT MOCATO0BOI 0COOH,
BIIMOBIATBHICTh 3aCHOBHUKIB Ta/ab0 Y4YaCHHKIB IOPUIMYHOI OCOOM Ta
BIIMOBIJAIBHICTh BIACHE IOPUIUYHOI OCOOH.

CamocrTiliHa BIJMIOBINAIBHICTh SIK O3HAKA, 1[0 MPUTAMaHHA IOPUIUYHIN
0co01, XapaKTepu3ye 3aTHICTh IOPUIAYHOI OCOOU BIAMOBIAATH 32 BUMHECHHS
HEI0 MpaBornopyiieHHs. Taka BIAMOBINANBHICTh, 3a 3arajlbHUM IPaBUIIOM,
MOJIATA€E B TMOKJIAJCHHI HA IOPUIUYHY OCOOY-TIPaBOMOPYIIHHUKA J0JIaTKOBOTO
He- CHOPUSATIMBOTO i Hei 000B’s3Ky. BimmoBiganbHICTP MOXKE HOCUTH
MatepiaibHUN (HAKJIaJeHHS Ha IOpUIUYHy oco0y mTpady 1 T. iH.) abo
opraHizamiiHuii  xapaktep (MO HOPUAUYHOI OCOOM- MOHOTOJICTA,
MPU3YNUHEHHs M1 JileH3ii, 3a00poHa 31MCHIOBAaTH IMEBHI BHJIU AiSUIBHOCTI
TOIIIO).

Jlo npyroi rpynu O3HaK TOCMOAAPCHKOTO TOBAPUCTBA MOKHA BITHECTH
O3HaKH, M0 XapaKTepU3yloTb WOro SK MIANPUEMHUIIBKE TOBApPUCTBO.
OcHOBHMMHU O3HaKaMH IIi€l Tpynu € 00’eHaHHs 0ci0 (y4acHUKIB) Ta MaiiHa,
y4acTh 0Ci0 y TOBapuCTBI, MeTa MJisJIbHOCTI TOBAapUCTBA, — OJCP>KAHHS
npuOyTky. Cmig 3a3HayuTH, 1O HE BCl TOCHOJAPChKI  TOBAPUCTBA
CTBOPIOIOTBCS I OJIep>KaHHS MPUOYTKY. BUHATKHM 3 MBOro IpaBuiIa MOXKE
BCTAHOBJIFOBATH 3aKOH. JI0 O3HAK IIi€l TPYyNU TaKOX CJIIJ BIAHECTH PO3MOJLI
npuOyTKY, 0JIEP>KaHOTO TOBAPUCTBOM, M1k HOT0 yYaCHUKAMHU.

Tpetio rpymy O3HaK CTaHOBJSTH O3HAKH, AKI € crenupiayHuMH 1S
TOCTIOJIAPCHKOTO TOBAPHMCTBA 1 JIO3BOJISIIOTH BIJPI3HUTH KOO BIiJ IHIIHX
MIITPUEMHUIIBKUX TOBapucTB. Jlo O3HAK AaHOi TPyMU BITHOCSTH CKIIQJIHE
KOPIHOpPATUBHE YNPAaBIIIHHS, HAABHICTh CTAaTYTHOTO (CKJIaJE€HOI0) KamiTaiy, a
TaKOX JOJBOBUH XapaKTep KaIiTary TOCIOAapChKOro TOBapHCTBA.



CkrmagHe  KOpHOpaTHBHE  YOpPaBIiHHA — Tiepeadadae  3MiMCHEHHS
yIPaBJIiHHS TOCIOAAPCHKAM TOBAPUCTBOM CHCTEMOIO OPTaHiB, KOXKEH 3 SKHUX
Ma€ CBOIO KOMITETCHITIFO.

Y rocnojapchbKux TOBapHCTBaxX OOOB’SI3KOBO Mae  (HOpMyBaTHUCS
CTaTyTHHI (B aKI[IOHEPHOMY TOBApHUCTBI, TOBApUCTBI 3 OOMEXKEHOIO Ta
JIOJIATKOBOIO  BIIMOBIAANBHICTIO) a00 CKJIaJieHH (IIOBHE Ta KOMAaHIUTHE
TOBApUCTBO) KamiTal. 3aKoH JUII OKPEMHX TOCIOJapChKUX TOBAapHUCTB
BCTAHOBIIIOE MiHIMaJIBHHA PO3MIp CTaTYTHOTO KamiTany. B 3akoHomaBuomy
MOPSZKY TaKOK BH3HAYAIOTHCS 3arajibHi 3acaau (OpMyBaHHS, 3MCHIICHHS Ta
30UTBIIIEHHS CTATyTHOTO (CKJIAJIEHOTO) KaIiTaly TOCIOJapChKUX TOBAPUCTB.

CraryTHU#l (CKJIaICHUI) KaIliTal Mae OyTH MOAUICHWA HAa YaCTKU MK
y49acHUKaMHd ToBapucTBa. Ilpu 1bOMy y pasi CTBOPEHHS TOCIOAApPCHKOTO
TOBApHUCTBA OJIHIEI0 0COO0I0 BCl YACTKU Y CTATYTHOMY KaIliTalll HaJeKaTUMYTh
OJIHOMY YYaCHUKY.

3eqicko A. B. IlinmpueMHMUIbKI IOPUINYHI 0cO0M NMPUBATHOIO MpaBa fAK
Cy0’€KTH UMBUIBHUX NPAaBOBiIHOCHH : MOHOrpagisi. — IBaHo-PpaHKIBCHK
: lIpukapnar. Hau. yH-T iM. Bacuns Credanuka, 2017. — 445 c.

Pozoin 3.1. Ilpasosa xapaxmepucmuxa cCy4acHoeo cmaHy ma MmeHOeHYIl
Moougikayii cucmemu 20CnoOAPCHLKUX MOBAPUCTS.

C. 190-195. TpagumiiHUM IS BITYU3HSHOI JOKTPUHU € TIOMLI
rOCTIOJIApCHKUX TOBApHCTB Ha 00 ’eqHaHHS 0ci0 Ta 00’€qHAHHS KaIliTaiB.
30KkpeMa, Takui Mol OOIPYHTOBYE 1 BUKOPUCTOBYE y cBoix mpausax O.M.
Binnuk [102, c. 114]. [IpoBoasiun BUOKpPEMIIEHHS JBOX I'PyH TOCHOAAPCHKUX
TOBApUCTB, YU€HA HAroJOIIye HA YMOBHOCTI Takoro moaury. I cmpasmi, xoda
3rigHo 13 4. 1 c1. 81 1K VYkpainu opuanuna ocoba mMoxke OyTH CTBOpEHA
nuiaxoM o0’emHaHHsS oci0 Ta (abo) MaitHa, IOPUAMYHUX OCiI0, CTBOPEHMX
BUHSTKOBO 32 PaxyHOK MEpIIOro abo Apyroro MpakTUYHO HE ICHYE, 1 SKIIO
anpiopl BOHU TMPUIYCKAIOTHCS, TO y TNPAKTUYHIN JISUTBHOCTI Mailke He
BUKOPUCTOBYIOTBbCS. ToOTO Takuii MO Tmependadae MPIOPUTETHICTH
MaiHOBUX a00 OCOOMCTICHUX €JIEMEHTIB MpPHU CTBOPEHHI Ta (YHKLIOHYBaHHI
OKpeMuX (OpM TOCHOJAPCHKUX TOBAPUCTB 1 IPYHTYEThCS HA LILJIOMY
KOMILJIEKCI IpaBOBUX O3HaK. Ha BinmMiHy Bij YKpainu, Je BKazaHUN MOALT Mae
CyTO JOKTPHHAJIIBHE 3HAYEHHs, Y OKpPEMHUX JepkaBax — ydacHuIsX €C
BUOKPEMJICHHSI TOBApUCTB KaIiTaliB Ta TOBAapPUCTB OCI0O HAJICKHUTh O
IUIONIMHYA ~ TIO3UTHUBHOTO TMpaBa, OTKE BIIOOpakKaeThcss y  HOpMax
3aKOHO/JABCTBa. Y LIbOMY IIJIaH1 yBaru notpedye, HampuKIIaj, 3aKOHOJAaBCTBO
Yexii, mnonoxenHs 3akoHy «[Ipo komepuiitHi  Kkopmopauii»  gKoi
BUKOPHUCTOBYIOTh Take MOHATTS. 3 1[bOro NpuBoAy npod. Paban 3ayBaxye, 110
MOHSTTS «KalliTaJlbHa KOMIAaHIs» HE € B Y€CbKOMY IIPaBl BUHSATKOBO MOHSATTAM



IOPUCIIPYJICHIIlI, OCKUIbKM BKa3aHMM 3akoH Oe3mocepeHbO BU3HAYa€
KamiTajabHy KOMIAHII0 B SKOCTI TOBAPUCTBA 3 OOMEXEHOIO BiAMOBIIATLHICTIO
Ta akiioHepHoro ToBapuctBa [697, c. 202; 698, c. 324]. Ha ocHoBI aHamizy
3aK0oHY MOKEMO 3pOOWTH BHUCHOBOK, IO B OCHOBI imeHTH(DiKaIlli KOoMIaHii B
SIKOCT1 TaKoi 3HAXOJUTKCS €IMHUK MOHO KpuTepii (kypcuB — A.B. 3emicko) —
iX y4acCHUKHM HE HECYTh BIJIOBIIAJIBHOCTI 3a OopraMu KOMIaHIi 3a paxyHOK
JIOJIATKOBUX 3000B’s3aHb. Po3mojain TOproBux Kopropaliii Ha oco0OoBI Ta
KamiTaabHl €, Ha JayMky mpod. Pabana, meBHOIO (DiKIi€l0, sSKa BUKOHYE
3aBJaHHS CIPOIIEHHS CXEMHU 3aKOHO/IABUOI0 PEryJIIOBaHHS SIK Y TOKTPUHI, TaK
1 B TlyMau€HH1 3aKOHO/IaBCTBA.

Taxuii BUCHOBOK MIATBEP/HKYETHCS 1 IHIIMMH yueHUMHU Yexii. 30kpema,
MIIKPECIIOEThCSA, MO0 OKpemi (GopMH  TOBapuUCTB  KamiTaliB  TaKOX
BIJI3HAYAIOTHCS BIAXO/DKEHHSM BiJ KJIacMYHOTO iX Buay. Hampukian,
YYaCHUKM TOBApUCTBA 13 OOMEKEHOIO0 BIAMOBIJATBHICTIO MOXYTh HECTH
JI0JIaTKOBY  BIJMOBIJAIBHICT 3a 3000B’SI3aHHSIMH TOBapHCTBA B MeXKax
HECIUTAaYeHUX 4YacTUH iX BKiIamiB. OTke, 116 TOBAPUCTBO YK€ HE MOKHA
BU3HAUUTH $IK TUIOBY KalliTaJlbHy KOMIaHito. Takow €, Mo CyTi, JHIIEe
akKI[loHEpHE TOBAapUCTBO [686, c. 287].

[IpuknagHe 3HAY€HHS O3HAYEHWWA MO TOBApUCTB Mae 1 Yy
3aKOHOAABCTBl ABCTpilickkoi PecmyOmiku. J[o ToBapuCTB 0cCi0 HajexaTh
BIJIKpUTE TOBAapUCTBAa (aHAJOT T[IOBHOTO TOBApUCTBA Y BITUHUZHSIHOMY
3aKOHOJIAaBCTB1), KOMaHJUTHE TOBApUCTBO, HEIJIACHE TOBAPUCTBO, MPOCTE
TOBApHUCTBO. J[JIs1 IMX TOBAPUCTB MPUTAMaHHI TakKi 03HAKH: 1) MpaBo y4yacTi HE
BIIUY)KYETBCS 1 HE YCNAKOBYETHCA; 2) Y BUMAAKY BUOYTTSI YU CMEPTI OJHOTO
3 YYaCHHMKIB TOBapHCTBO NPUIHUHSE CBOK MISJBHICTH; 3)y4aCHUKU HECYTh
MOBHY BIAMOBIJAJIBHICTh 32 3000B’s3aHHSAMM TOBapUCTBa; 4) HasBHa ciadka
opranizauiiiHa enHicTh. JKoaHa 3 mepeniyeHuX O3HaK HE € IMIIEPaTUBHOIO,
a/pKe yYaCHUKH MOXKYTh 3MIHUTH BHIIE3rafaHl JUCIIO3UTHUBHI TOJIOKEHHS B
3aCHOBHHIILKOMY J0roBopi. Jl0 TOBapHCTB KamiTaJliB HaJEeKaTh aKI[IOHEpHI
TOBApHMCTBAa Ta TOBApPUCTBA 13 OOMEKEHOIO BiANMOBIMAIBHICTIO, IS SKHX
XapaKTepHUMH € Taki O3HaKu: 1) OCHOBOIO € MalHOBa y4acTh YYaCHHKIB; 2)
BHUCOKHI piBE€Hb OPraHi3aliiiHOl €JHOCTI; 3) KOPIOPATUBHI MpaBa Ha aKI[io Yu
YacTKy BUIBHO BIIUYXKYIOTbCA; 4) BIANOBIAANBHICTh YYaCHUKIB 3aBXKAU
oOMexeHa; 5) CMepTh YU BUXIJl yYaCHHUKA HE € MIJICTABOIO JUISl MPUIUHEHHS
ToBapucTBa [276, c. 45]. HopMaTtuBHMII XapakTep Mae MOALT TOCMOAAPCHKUX
TOBAapHCTB Ha TOBAPUCTBA OCIO 1 TOBApHCTBA KaIliTaliB TakoxX B PecmyOmiii
[Tompmia (m. 112 ct. 4 § 1 Konekcy topriBenbHUX TOBapucTB [lombimi (gam —
KTT)). B ocHOBI Takoro po3mojiiyly TaKOK 3HAXOJUTHCS MEPETiK 03HAYECHUX
KpUTEPIiB 1 MpUTaMaHHA JJi1 HbOTro YMOBHICTh [691]. 3 uporo npusoay O.B.
birask 3a3Havae, mo y Ilodblii BiAMIHHICTE OCOOOBUX 1 KamiTaJbHHUX
TOBAapUCTB TOJIATAE: y 3MIHHOCTI MEPCOHAIBHOIO Cckiaay (B 0COOOBUX



TOBAapUCTBaX IMEPCOHAJIBHUN CKIIaJl YYACHUKIB HE3MIHHHWH, Yy KamiTadbHUX
TOBApUCTBaX HABMAaKH), Y 3MIHHOCTI KamiTany (XapakTepHe I KamiTaJbHUX
TOBapUCTB); Y HASBHOCTI CTaTyCy IOPUIUYHHUX OCIO (0COOOBI TOBapUCTBa HE
MaloTh O3HAK IOPUAWYHOI OCOOM, aje MarTh MIPaBOCYO €KTHICTH (OKpiM
MIPOCTOTO TOBAPUCTBA), KaIiTalbHI TOBAPUCTBA HAOYBaIOTh CTATyC IOPUAMYHOL
0ocoOu 3 MOMEHTY BHeceHHs 3anucy a0 CymoBOro peectpy; y HasBHOCTI abo
BIJICYTHOCTI BIJMOBIIAJIHOCTI TMEpea TPETIMH O0co0aMHU CaMUX YYacCHHUKIB, a
TaKOX HasBHICTIO a00 BIJICYTHICTIO 3000B’SI3aHHS YYaCHUKIB CIIUIBHO JISITH 3
METOIO JOCSATHEHHS CIiIbHOI MeTH [32, c. 13].

3-MoOMiK O3HaK, M0 BIAMEXKOBYIOTh III TPyNH TOBAPHUCTB, BaPTO
aKILIEHTYBAaTH yBary Ha BUIbBHOMY YM OOMEXEHOMY BiTUYKEHHI1 KOPIIOPATUBHUX
npaB. PO3BUTOK MOKTpUHU Ta MPAKTUKHU CBIAYUTH MPO TE, IO Y MOAATBIIOMY
came 15l 03HaKa CTaHe KOHCTUTYTHUBHOIO I PO3MNOAULY ICHYIOUMX TOBapUCTB
Ha AB1 rpynu. Sk 3a3Havae FO.A. Tapacenko, y HalOmmKk4yoMy MailOyTHHOMY
Ha 3MIHY ICHYIOUIM rpajailii TOBapHCTB NpHiije 1HIIA, B sIKii TOBapUCTBA
OyAyTh HapaxoBYBaTH JIMILIE JBa BUAM: TOBApHUCTBA, IIpaBa y4acTi B SIKUX
(YMOBHO Ha3uBa€e iX «()IHAHCOBUMHU I1HCTPYMEHTAMH») MOXKYTbh BUIBHO
o0epTaTUCs Ha CIELIaII30BaHOMY PUHKY, 1 TOBAPUCTBA, BIIUYKEHHA 1 HAOYTTS
mpaBa ydyacTl B fKUX OyJae OOMEXEHO MpaBaMU MEPEeBaXHOI KyMIBIl iX
ydyacHUKiB [588, c. 46].

YMOBHICTh pPO3MOALTY TOBAPUCTB Ha JBa JAOCHIKYBAaHMX BHUIU €
XapaKTEPHOIO 1 JUIsl BITYU3HIHOI JOKTPUHU. AJie Ha BIAMIHY BiJl 3apyOiKHUX
Jep’aB, BKa3aHUX BUIIE, TAKUH MO Ma€e B YKpaiHi CyTO HAyKOBE 3HAUEHHS,
Ta HE BIJI0OPAXKAETHCS y HOPMAX MO3UTUBHOTO MPaBa.

HagenieHi moy10KeHHs Jal0Th MOXKJIMBICTh CTBEPKYBATH IIPO Take: 1) B
OCHOBI MOy TOBAapUCTB HAa TOBapHCTBA KamiTaliB Ta TOBApUCTBA OCIO
MOBMHHI 3HAaXOJUTHUCS KpUTepli mpaBoBoro xapakrepy. Ksamidikamiinum
KPUTEPIEM TOMITYy TOBAPUCTB CIiJi BU3HATH HAsSBHICTh YW BIJICYTHICTh
JI0JIATKOBOI  BIJMOBIAAJIBHOCTI YYaCHUKIB 3a 3000B’S3aHHSMU TOBAapUCTBA
MOHAJ Po3Mip iX BKJIAJIB (200 B MekaX HECIUIa4eHOi YaCTUHU BKJIAIIB); 2)
MO/ TOBAPUCTB HA TOBAPUCTBA KalliTajiB Ta oci0 He juie Mae ae-paxrto
YMOBHUM XapakTep, aje 1 BIA3HAYAEThCS TEHCHIIIEI0 0 B3a€EMOIPOHUKHEHHS
€JIEeMEHTIB HaJEeXHOCTI iX JO Mepuioro 4u Ao Jpyroro Buay. HasiBHICTB
HaBEJCHOI BHINE TEHACHIII MOJAIBIIOTO PO3BUTKY CHCTEMHU TOCIOIAPCHKUX
TOBapUCTB JOBOJUTH TPaKTHKa €BPONEHChKUX JepxaB. Hampukman, 3a
pesynbratamu aociimpkerds O.P. Kosamumuna, B ABcTpiiichkiit PecmyOmimi
HaOyBalOTh MOIYJIIPHOCTI TaK 3BaHI KOMaHIUTHI TOBApUCTBA 13 KOMIIAHIE€IO Ha
mpaBaXx  KOMIUIEMEHTAapHOTO  y4yacHMKa  (y4acHMKa 13 IIOBHOIO
BiAMOBIAANBHICTIO) [277, ¢. 102]. B sikocTi aprymenTaiii BuciaoBiaeHoro, O.P.
KoBaynumun mutye Kpicriana @pitia, KUl 3a3Hadae, 10 Taka popMa HE €
pe3yNbTaTOM AISUTBHOCTI 3aKOHOJABIs, a BHUHAXOJOM MpakTuku. Lle cBoro



poay riopuaHa ¢popmMa TOBapUCTB KamitaiiB 1 ToBapucts oci6. (C. 102 - 104)
[687, c. 11]. 3n00yBae Taka dhopma MiAMPUEMHUIITBA MOMYJISIPHICTB 1y [Tonbii
[612, c.77]. Tennentito 1o ribpuan3allii TOBapUCTB BiIOOpaXKae 1 HAsIBHICTh Y
Tit xe x [Tonbii KOMaHAUTHO-aKI[IOHEPHUX TOBAPUCTB (MOJIOKEHHS raBu [V
Turyny Il Kogekcy TopriBensaux ToBapucts) [615, ¢.83].

Po3kpuBatoun fApyruid acmekT MOAAIbIIUX MOAUQIKAIid CHCTEMHU
rocroJapChbKUX TOBApPUCTB, BapTO BIA3HAYUTH Te, 110, TPAAUIINAHO, cepen
BIJIMIHHOCTEH M)XK TOBapUCTBaMH OCi0 Ta TOBApHMCTBAMH KaIliTalliB BKa3ylOTh
Ha 3aJIEKHICTh MEPIIMX BiJ 0cOOM ydacHUKa (IO-TIepIlie, BEJICHHS CIpaB Ta
VOPaBIiHHSA AISUTBHICTIO 3JIACHIOETHCS O€3MocepelHbO Y4YacHHKamMHu — 0e3
BUKOPHUCTAHHS OPTaHiB yNpaBIiHHS; MO-Ipyre, BUOYTTs a00 >k BUX1J yYaCHUKA
CIOpUYMHSIE, 3a3BUYAM, NPUIMHEHHS TOBApUCTBA OCI0, SKIIO I1HIIE HE
BCTAHOBJICHO Y 3aCHOBHHUIIBKOMY JIOrOBOpi1 a00 Mpo 1HIIE HE JTOMOBHIIUCS
YYaCHHMKH), 1 BIJCYTHICTh TaKOi 3aJeKHOCTI B Jpyrux (y TOBapUCTBaX
KaliTajiiB 3MiHA YYacHHMKIB HE MNPU3BOAUTH 1O MPUINHMHEHHS TOBApUCTBA).
Boanouac, okpecirorouM MacmTaOHI TEHICHIII MOJAajbIIOr0 PO3BUTKY
roCIoAapChbKUX TOBAPUCTB, BAPTO BIA3HAYUTH TE, IO JOCIIKYBaH1 y Mepioj
HaOpanHs ynHHOCTI LIK Ta 'K Vkpainu npoGnemu y3ropkeHOCTi 1HTEpECIB
yCiX YYacHHKIB Ta O€3MOCEepPeIHbO IOPUINYHOT OCOOM, OTPUMAIH AKTUBHE
MIPOJIOBKEHHS B CYYaCHHX COLIAJIbHO-€KOHOMIYHMX peanisix. B mepury yepry
BKa3aHE TMPOSBISETHCA Y 3MIIMICHH] AaKIEHTIB 13 HAJIEKHOTO PIBHA
3a0e3nedeHHs pealizaiii mpaB y4yaCHUKaMH Ha HAJIEKHY peai3alliio HUMH
CBOIX O00O0B’si3KiB. BiAMOBIAHO, TPOCTEKYEThCS 3aJEKHICTH BiJl 0COOHU
YYaCHUKA YCIX TOBAapUCTB, HE3QJIEKHO BIJI HAJIEKHOCTI iX 10 00 ’€IHAHb
kamitainiB uu oci0. Ille y 2000 pori I.B. Cnacu6o-®ateeBoro 0yio BiJI3HAYEHO,
1o, HaBiTh B AT, sike € MakCuMaiabHO a0OCTparoBaHe BiJ OCOOMCTOI ydacTi 1
CKOHIICHTPOBaHE Ha YydYacTl KamiTajioM, BipUBAaTH 3HAYCHHS KaIliTaly BiJ
cy6’ektHOTO CcyOcTtpary AT, B iHTepecax skoro i Oyno HOro CTBOPEHO,
Hegonyctumo [559, c¢.8]. VYV pos3Burok BkazaHoro, O.M. BiHHHK Yy
JTUCEPTAIIIHOMY JTOCHIPKEHHI HArojolmIeHO Ha TOMY, IO CHEHU(iKoro
TOCIOIaPCHKUX TOBAPUCTB € HE JIMIIE TOEIHAHHS OCOOUCTHUX 1 MaiHOBHX
3yCWsib, ajie¢ ¥ J00OpOBUIbLHE TIOKJIAJICHHS Ha YYacHHUKIB OOOB’SI3KiB,
CIpSMOBaHMX  HAa  JOCSTHEHHS  CIUIBHOTO  pe3yabTaTy,  IE€BHOTO
NiANOPAIKYBAHHS MPUBATHUX (OCOOMCTUX 1 TPYMOBUX) IHTEPECIB CHLIBHUM
1HTEepecaM BCHOTO KOJICKTHUBY, HOCIEM sIKOoro crae ToBapuctBo [101, c. 168].
O.M. BinHuKk aprymMeHTye BHUCJOBIIEHE, Tnocunatouuc) Ha [. O@.
HlepumieneBrya, sIKMi 3a3HavaB, 110 cama 11esl TOBapuCTBa Iependavae s
KOXXHOTO  y4JacHMKa OOOB’SI3KOBE  CHPUSHHS  JIOCSTHEHHIO  CIIUJIBHOTO
pe3yabTary OCOOMCTUMHU CUJIaMU YW MalHOBUM BKJIaJ0M a00 TUM 1 JPYTrUM
pazom [648, c. 278-279]. IlpoGiema HaIEKHOCTI BUKOHAHHS OOOB’SI3KIB
yYaCHUKaMU aKTyaJli3yeTbCs HE JIMIIE JUIsl IEPCOHATIBHUX TOBAPUCTB (Y SKHUX



YIOpPaBIIHHS JISUTBHICTIO 3/IIMCHIOETHCS 3a CIUIBHOIO 3r0JI0K0, & BEJICHHS CIIpaB
— Yy TOTO/)KEHOMY YYaCHHKaMU MOPSAKY), ajie ¥ i TOBApUCTB, SIKI €
00’eTHaHHSAMU KamiTajiB. 3pOCTaHHA KIJIbKOCTI 3JI0BXXKUBAaHb KOPIIOPATUBHUMHU
mpaBaMu 3 OOKy SK YYaCHUKIB, TaK 1 CaMOTO TOBapUCTBA, KUIBKOCTI
KOPIOPATUBHUX KOH(IIIKTIB, sIKI CIPUYUHSIOTH Tak 3BaHi «deadlock» curyariii,
CIIOHYKAlOTh 10 BIIPOBAXKCHHSI 3aKOHOJABUYMX MEXaHI3MiB, sKi OyayTh
BUKOHYBATH MPEBEHTUBHI (PYHKIII].

B cdepi oOrpyHTyBaHHA Ta PO3POOKM MOMKJIMBOCTI IOKJIQJICHHS Ha
YY4acCHUKIB yciX (OpM TOCHOJAPCHKUX TOBApUCTB  (HE3aJIEKHO  BiJ
MPUHANIEKHOCTI iX M0 O0’€IHAHHS KamiTaliB 4d TO 10 00’€IHaHHS OCI0)
000B’sI3KIB HEMAWHOBOT'O XapakTepy CydacHa IOKTPWHA HEOJHO3HA4YHA. Y
Haylll Mae Micue OOIPYHTYBAaHHS MIAXOAY, 3T1IHO 13 SKUM TOKJIAJCHHA Ha
y4acHHMKa JOJIATKOBUX OOOB’SA3KIB HEMaWHOBOTO XapaKTepy, OCOOIMBO KOJIU
17IEThCSL MPO YYaCHHKA TOBAPUCTBA — OO €IHAHHS KaIiTaliB, KPUTUKYETHCS.
3okpema, O.FO. TuukoBa BucioBmoe Hedroay i3 4. 1 ct. 29 3akony «Ilpo
aKIIOHEPH1 TOBAPUCTBay», 3TIJTHO 13 SIKUM CTAaTyTOM MOXXe OyTH mnependadeHa
MOXJIUBICTh YKJIAJEHHS JOTOBOPY MDK akililOHepaMHu, 3a SKUM Ha HHUX
MOKJIAAA0ThCA JTOAATKOBI OOOB’S3KH, y TOMY YHCIi, OOOB’SI30K ydYacTi y
3araJpHUX 300pax, 1 BCTAHOBIIOETHCS  BIANOBIAAIBHICTH 3a  HMOrO
HenonepxkanHsa. Ha nymky ydeHoi, 1iedl OoroBipHUNA OOOB’SI30K CYNEPEUUTH
KOpPIIOPAaTUBHUM 3acajaM, Ha Akux IpyHTyeTbes AT [599, c. 23]. BoaHouac,
NOTPiOHO BpaxoBYBaTH 1 Je-(hakTo iICHYIOUY MPUKIAIHY TPOOIeMy BUKOHAHHS
y9acHUKaMHU IOPHJINYHOI 0coOu Takoro o0oB’s3ky. Ilpu domy oxpeciieHa
npobjieMa ICHY€ HE3aJIe)KHO BIJl HAJEKHOCTI TOBApUCTBA N0 00 €IHAHHS
KamiTajaiB 4yu 10 00’e€qHaHHs 0ci0. 3 1bOr0 MPUBOJY BBAXKAEMO 3a JOIIIbHE
npuennatucs g0 nosuiii [.B. Cnacubo-®areeBoi mMI0A0 HEAOUUIBHOCTI
TOTAJIBHOTO BIJIOKPEMJICHHSI KamiTally BiJ OCOOOBOTrO CKJIaay Oyab-sIKOTO
ToBapucTBa [559, c.8].

MOKJIHBICTh IIOKJIAIEHHS MOOMATKOBUX HEMAWHOBHX Ta MAaWHOBUX
00OB’s3KIB Ha akiioHepiB 4u ydacHukiB TOB € omgHum 13 HalOULIbII
aKTyaJlbHUX THUTaHb CY4YacHOi TMPaKTHUKH, BPAaXOBYIOUM TOIIUPEHI BUTAIKA
HEJI0OPOCOBICHOCTI i YYaCHHMKIB IIOJO IHTEPECIB TOBAPUCTBA. 3 I[HOTO
OPUBOAY OJHUM 13 HAWOUIbII PE30HAHCHUX TOJIA € MPUUHATTSA B LIJIOMY Y
apyromy untanHi 20.02.2017 poky Ilpoekry 3akony Ykpainu «IIpo BHeceHHs
3MIH 10 JeSKMX 3aKOHOJABYMX akTiB YKpaiHU MI0JI0 KOPIOPATHBHUX
noroBopiB» (Ne4470 Bimg 19.04.2016 p.), axuii mependaunB y cr. 212 1K
VYkpainu mpaBo oci0, SKi BUMHSAIOTH MPABOYMH, OOYMOBHTH HACTaHHS a0o
3MiHY MpaB Ta 000B’sI3KIB 0OCTAaBUHOIO, ITOJI0 KO HEBIJJOMO HACTaHE BOHA YU
H1 (BiAKJIaJabHA a00 CKacyBaJibHAa 00CTaBHHA) Ta BCTAHOBIIIOE 3MIHHU Y 3aKOH1
VYkpainu «IIpo rocnonapceki ToBapuctBa» (ct. 511) ta 3akoni Ykpainu «IIpo
akKI[loHepH1 ToBapucTBa» (cT. 261), MOB’s3aHi 13 MpaBOM akIlioHEpiB abo



yYaCHUKIB Ha YKJIAJIeHHS JOrOBOPY, IMPEAMETOM SKOTO € peai3allis
KOPIIOPAaTUBHUX TIpaB. 3a IIMM JIOTOBOPOM CTOPOHH 3000B’SI3yIOTHCS
3MIACHIOBATH y cmoci0, mepeadadeHuii TakuM JIOTOBOPOM, KOPIOpaTHBHI
mpaBa Ta/ab0 yTpUMyBaTHUCS BiJ peamizalii 3a3HaueHux npas. Ha Hamry gymky,
O3Ha4YeHa KOHCTPYKIIisS BUCTYIIATUME OJTHUM 13 €()EKTUBHHUX OMOCEPEIKOBAHIX
Croco0iB  3a0e3nedeHHsT J10OPOCOBICHOCTI YYaCHUKIB OO  1HTEPECIB
IOpUJIMYHOT OCOOM Ta IHIIMX YYaCHUKIB TIJ Yac 3AIMCHEHHS HHUMHU
KOPIIOPATUBHUX TIPaB.

TakuM 9yMHOM, MUTAHHS pealtizailii HalaHuX YJaCHHKaM MOBHOBa)KEHD B
1HTepecax He JHIIe 0COONCTUX, aJie i IHTepecax TOBAPUCTBA BIIHAXOIUTh CBOE
BiIOOp@XEHHA Yy JOKTPHHI Ta MPAaKTHIl B OOOB’A3KY JOOPOCOBICHOCTI IO
BIIHOMICHHIO 70 topuandHoi ocobm. Came wMexaHi3M g00pOCOBICHOCTI
CIIOHYKaTHUME y4acHUKa OpaTd y4yacTh Yy 3arajbHUX 300pax, MOIMepeIKaroyn,
TaKUM YHHOM, CHUTYaIlli I0J0 He3a0e3MeyYeHHsl iX KBOpyMY Ta, BIJIMOBITHO,
HENPUUHATTS JKUTTEBO BAXKIMBHUX I TMOTOYHOTO  (YHKIIOHYBaHHS
TOBApHUCTBA PIllICHb.

. 3enicko A.B. Hueginvna npaeocyd’ekmuicme KOpRopamueHux
ineecmuuyininux ¢ponoie // /lepsrcasa i npaso. FOpuouuni i nonimuyni Hayku :
30ipnuxk nayxosux npaup. — K. : Incmumym oepxcagu i npaea im. B.M.
Kopeuvkozo HAH Ykpainu. — 2013. — Bun. 59. — C. 250-256.

C. 326. ®akTopu €KOHOMIYHOTO Ta COIIaJIbHOTO XapaKTepy BU3HAYAIOTh
nputamanHy st KI® oco0nuBy KOHCTPYKIIIO MPaBO3AATHOCTI, SIKa 1 € TUM
MPaBOBUM 3aCO00M, IIO 3yMOBIIIOE MEXAHI3MHU PETYJIOBAaHHS iX MPaBOBOIO
cratycy. IIpaBo3maTHICTh Takoro THUIY MOPUAUYHUX OCI0O BHU3HAUCHA HE
YCTaHOBYMMH JIOKYMEHTaMH, a 0€3M0CEepeIHhO 3aKOHOM, aJIKe€ BIAMNOBIIHO 10
cT. 7 3akoHy «lIpo IHCTUTYTM CHUIBHOTO 1HBECTyBaHHs (TmaiioBl Ta
KOpropaTuBHi iHBecTUIliiHI Gouan)» KID npoBaasaTe BUKITIOYHO AiISUTBHICTS 13
CIILJILHOTO 1HBECTYBAaHHS.

O. 4. Kyp6aroB, IOCHTKYIOYHM CTaTyC KpEAUTHUX OpraHizalliu,
BU3HAYMB 3arajibHe MOHATTS BUKIIOYHOI MPaBOCYO’ EKTHOCTI, — 1€ JIO3BOJICHUM
THUII NIPABOBOT'O PEryJIIOBAHHS, Yepe3 Te, 110 B OCHOBI MOTr0 JIEKUThH 3arajibHa
3a00poHa oOpraHizaiisiM 31MCHIOBAaTH BC1 MPABOYMHM, OIepaiii 1 BUIU
JISTBHOCTI, KPIM MPSMO J03BOJICHUX 1 TUIBKM MPU HASIBHOCTI A03BOJIY. TOOTO
BUKJTFOYHA TPABOCYO’€KTHICTh OpraHizaimiii o3Ha4ya€ Te, M0 JO3BOJICHI iM
MPaBOYMHM, OTepalii 1 BUAM TISJIBHOCTI MarOTh OyTH BKa3aHi B 3aKOHi7.
XapakTepusyoun Mpupoay BHKIOYHOI mpaBo3gaTHocti, O. [ 3o3ymsak
HAroJiorye Ha TOMY, IO BHJ JISUIBHOCTI Yy KOHCTPYKII BHUKJIFOYHOI
OpaBO3JaTHOCTI BUCTYNA€ 3aMICTh METH Yy KOHCTPYKIi cCHeliaibHOi
npaBo3AaTHOCTI IOpuanYHUX 0ci08. Takum ynHoMm, O. 1. 303ynaK aprymeHTye
CaMOCTIMHICTh KOHCTPYKIIi BUKIIFOYHOI MPaBO3JIaTHOCTI HOPUIWYHOI OCOOH,



IpU SIKI BCTAHOBJIEHUN IMIIEPATHBHO 3aKOHOM 03B 3/1MCHIOBATH TEBHUI
BUJI JISJIBHOCTI OJHOYACHO € 3a00pOHOI0 3/IMCHIOBAaTH 1HII  BUIU
MITPUEMHHUITBKOT TISTTBHOCTI.

BuokpemiieHHS BUKJIIOYHOI MPaBO3AATHOCTI K CaMOCTIHHOI KaTeropii
HiATPUMY€ETbCA He BciMa yueHnumHu. 3okpema, H. B. KosnoBa ctBepmxkye, mo B
JAHOMY BHUIIQJKy MOBa /i€ TpPO BCTAHOBJEHHS 3aKOHOM CHEIlalbHOI
IIPaBO3/IaTHOCTI OKPEMMX BUJIIB HOPUAUYHHUX OCIO, 10 3yMOBJICHO MOTPEOOIO
3MIMCHEHHS! €(EKTUBHOTO JEP>KAaBHOTO KOHTPOIIO 332 TaKUMH HOPUIAMYHUMU
ocobamn9. O. C. AHaHCKHUX TaKOX BHM3HA4Ya€ BUKIIOYHY IMPABO3/IaTHICTh
IOpUIUIHUX OCI0 SK PI3HOBHI CHEIiabHOI, SIKa BUHMKAE B TUX BHUMAIKaX,
KOJIM B IOPUIMYHOT OCOOM HA OCHOBI JIILIEH311 3 IBISETHCS MIPABO 3A1MCHIOBATH
JIUIIIE BY3bKE KOJIO MIEBHUX BUIIB AISUTBHOCTI IPH OJTHOYACHOMY BCTaHOBJICHHI
3a00pOHU 3alMaTHCh HITMMHU BUIaMH JisIbHOCTI 10,

B npuHnmmi »xojHa 13 HaBEICHUX KOHIICMIIIH HE HIBEIIOE aBTOHOMHOCTI
KaTeropii BUKIIOYHOI TMPABO3JAaTHOCTI. AJKE IMPOAHANI30BaHl apryMeHTH
HAyKOBIIIB CBITYaTh MPO HASBHICTh CaMOCTIHHOT KOHCTPYKIII BUKJIFOYHOI
MPaBO3aTHOCTI, SIKa, MOPSJ 13 LUIBOBOK MPABO3AATHICTIO, € CIEI1aIbHOIO
KaTeropi€lo Mo BIJHOUIEHHIO 10 BcTaHoBieHoi y cT. 91 IIK Vkpainu
YHIBEpCaJIbHOI MPABO3IATHOCTI.

KoHCTpyKIliss mpaBO3JaTHOCTI HOPUAMYHOI OCOOM € THUM IPABOBUM
3ac000M, SIKMI OKPECIIOE€ MOJIENh ii MPaBOBOIO CTATYCy Ta BiIOOpaskaeThCs Ha
peamizailii HEH TPABOCYO €KTHOCTI, aJKe came 4Yepe3  KaTeropiro
«MPaBO3/IaTHICThY BHU3HAYAETHCS MOXJIIMBICTH y4yacHMKa HaOyBaTh Ta
3M1MCHIOBATH KOHKpETHI cy0’exTuBHI npaBa. LIK Ykpainu, BU3Hayatouu y cT.
91 yHiBepcaibHy MPaBO3JATHICTh IOPUIUYHUX OCIO, MICTUTH JIMIIE 3arajibHi
JOKTPUHAJIbHI TOJIOKEHHS, HE BpPAaxXOBYIOUM OCOOJIMBOCTEH i peamizauii
OKPEMHUMH OpraHi3alliHO-IPaBOBUMHU (popMamMu.  UHMHHE 3aKOHOJIaBCTBO
Ykpaian 1moOyaoBaHe TakKUM YHMHOM, IO caMe CIemiadbHl HOPMAaTHBHO-
NpaBOBI aKTU BUKOHYIOTh (DYHKI[IOHAJIbHE 3aBJIaHHS  BCTAHOBJICHHS
CHeriaJbHUX KOHCTPYKI[M MPaBO3JAaTHOCTI JJIsi TIEBHUX BHIIB FOPUIUYHHUX
oci0. 3a BKa3aHUM NPHUHIMIIOM BCTAHOBJIEHO 1 BHUKIIOYHY IPABO3JIaTHICTh
KI®.

Buxmiouna mnpaBo3fgaTHICT, BHu3Havyae HasBHICT B KI® wHe nwuiie
CTaTyCy IOPUAMYHUX OCi0, ajie 1 cTaTycy 1HCTUTYTIB CIUJIBHOTO 1HBECTYBAaHHS
Ta (iHAHCOBUX YyCTaHOB. HaBeneHi (pakTu CHPUUMHSIOT, B TEPILY YEPry
ocoOnmBui IopsAI0K hopmyBaHHs TpaBocy0o’ ekTHOCTI KID.

KI® B sxocTi opranizailiii i3 cTaTyCOM IOPUIUIHOI OCOOU MiJISATAIOTh B
MIepIry 4Yepry Aep>kKaBHIN peecTpallii MIIsTxoM BHECCHHS BIIMOBITHUX 3aIlHCIB
10 €IUHOTO JEpPKaBHOTO PEECTPY HOPUAMYHUX 0ci0 Ta (i3UYHUX OCi0-
HiANPUEMIIB BiAMOBIAHO A0 cT. 4 3akoHy «IIpo paepkaBHy peecTpaliiro
IOpUJIMYHUX OCI0 Ta (i3uuHUX OciO-mianpueMiiB»11. OnHaK BUMHEHHS LHUX



o gy moBHOIiHHOTO — (yHKIIoHyBaHHs KI® B gKkoCcTi Takux, IO
aKyMYJIIOIOTh KOIITH (i3WYHUX 0ci0 uist  371MCHEHHS 1HBECTHIIINHOT
JUSIBHOCTI, HEJOCTATHBO.

5. 3enicko A.B. Ilpasosuii cmamyc HAyKO8UX NAPKI@ AK HWPUOUYHUX OCIO
npueammnozo npaea // Ilionpuemnuymeo, cocnooapcmeo i npaeo. — 2010. - Ne
7.—C. 89-93.

EBosrortist corianbHO-€eKOHOMIYHHUX MPOIIECIB Y CyYaCHOMY CYCIUJIbCTBI
3MIMCHIOETBCS B HaNpsAMi 3aCTOCYBaHHS HOBITHIX TEXHOJIOTIH, sKi O
3a0e3nevyyBajii HE JMIIE peaji3alliio MPUBATHUX I1HTEPECIB, MOB’A3aHUX 13
MiBUIICHHAM KOHKYPEHTOCIPOMOKHOCTI TOBapiB, poOIT 1 mMocnyr, aine M
cnpusuii O 1HTEpecaM CYCIUJILCTBA 3arajoM, MiABUIIYBAIN €GEKTHBHICTH
BUKOPUCTAaHHSI HAyKOBO-TEXHIYHOTO TNOTEHIany Hailii. HaBeneHi 4MHHUKH
3YMOBJIIOIOTh aKTHBHE (OPMYBaHHS I1HHOBAIIHOI 1H(QPACTPYKTYpH, TOOTO
CHUCTEMH IOPUIUYHUX 0C10, sIK1 3aiMarOThCs IHHOBAIIHHOIO NisUTbHICTIO. O1HAK
noOya0Ba CUCTEMU 1HHOBAIIMHOT 1HPPACTPYKTYPH 3HAXOJIUTHCS HA CHOTOHI B
cTanli po3poOKU Ta ampolarlii, MO 3YMOBIIOE TOTPeOy TOCTIIKEHHS
TEOPETHYHUX Ta NPAKTUYHUX AaCHEKTIB MISUIBHOCTI IOPUAMYHHUX  OCIO 13
IHHOBAlllUHUM XapakTepoM AisIbHOCTI. OJHUM 13 HOBUX BHUJIB TAKOTO THILY
IOpUIMYHUX OCI0 € HAyKOBI MAPKH, IMPABOBUI CTaTyC SIKMX PETIAMEHTYETHCS
HuBinbauM Ta ['ocnogapchkuM KoJieKcaMu YKpaiHu, cHeliaJbHuUM 3aKOHOM
VYkpainu «IIpo Haykosi mapku» Big Ne 1563-VI, 25.06.2009 poky, 1m0 HaOpas
gyuHHOCTI 1 ciuas 2010 poky, a TakoX IHIIMMH HOPMAaTHUBHO-TIPABOBUMH
aKTaMH.

FOpuanyni ocobu sik Cy0’€KTH MPAaBOBUX BIJHOCHH Oy MpPEeIMETOM
JOCHIIPKeHb 0araTbOX BIJIOMHUX IMBUIICTIB, 30kpema, B.l.bopucopoi, B.A.
BacunbeBoi, O.B./I3epu, O.P.Kibenko, B.M.Kpasuyka, [.M. Kyuepenko, 1.B.
Cnacubo-®ateeBoi Ta iH. JlocaiKeHHs MUTaHb QYHKIIOHYBaHHS IOPUIUIHIX
0ci0 1HHOBAIIIMHOTO THUIY TPOBOIWIKCS JOTENEpP B PO3pi3l TOCMOAAPCHKO-
npaBoBoi mpodiematuku (O.M. Binauk, B.M.byty30B, A.l.Mapymax i iH. ), B
TOM Yac sIK 3 TOYKH 30py LIUBUILHO-TIPABOBOTO PETYIIOBAHHS HAJIEKHOI yBaru
BUCHHUMHU 1M HE MPUIUTIIOCA. SKIIO % 3BEPHYTHUCS 1HAUBIAYaJIbHO 10 TPOOIeM
JISTTBHOCTI caM€ HayKOBUX TapkKiB, TO JAOCHIIPKEHHS B JaHiil cdepi €
HEJIOCTaTHI HE JIMIIE 4Yepe3 3HAYHy OPIEHTAIlI0 Ha TOCMOJapChKO-TIPaBOBI
acmekTH 1X (YHKIIIOHYBaHHS, aj€ ¥ 4Yepe3 HOBH3HY BKAa3aHOTO BUJY
IOPUAMYHUX OC10, 10 3yMOBJIOE€ HEOOXIIHICTh aHali3y Ta BIOCKOHAJIEHHS
TEOPETUKO-TIPABOBOTO MIATPYHTS HAYKOBHX MapkiB. ToMy MeETOK JTaHOTO
JOCIIKEHHST € cmpoba Ha OCHOBI aHali3y YWHHOTO 3aKOHOJABCTBA
BUOKPEMUTHU HEAOJIKH MPABOBOIO PETYIIOBAHHS AISUIBHOCTI HAYKOBUX MapKiB
AK TepeayMOBH i1  (QOpPMYBaHHS OKPEMHUX MPOMO3UIINA  CTOCOBHO
yIOCKOHAJIEHHS MOJIOKEHb YMHHOT'O 3aKOHO/IaBCTBA B JaHii cdepi.



3akoH Ykpainu «IIpo HaykoBi mapku» y cT. 1 Ha JIETITUMHOMY pPiBHI
BU3HAYUB JIE(IHIIII0 «HAYKOBUH MApPK» K OPUIUIHY 0CO0Y, 1110 CTBOPIOETHCS
3 1HIMIATHBM BHWIIOTO HABYAJIBHOTO 3aKiaay Ta/a00 HAYKOBOi YCTaHOBH
[UIIXOM 00’€JHAaHHS BHECKIB 3aCHOBHHMKIB Ui OpraHizaiii, KOOpJauHaIlii,
KOHTPOJTIO MPOIlecy po3poOIeHHS 1 BUKOHAHHS MPOEKTIB HAYKOBOTO Mapky [1].
Sx Oyno yxe BHUIIE 3a3HAYEHO, BBEJICHHSA Y 3aKOHOJABCTBO HOBOTO BHUJY
IOpUJINYHOT 0COOM 3 1HHOBAIIMHUM XapakTEepoOM MisJILHOCTI BHMarae
IPOBEJICHHSI HAayKOBUX PO3pOOOK 3 METOI0 BCTAHOBUTH MPABOBY HPHUPOIY
HAyKOBUX MApKiB K IOPUIUYHUX 0CI0 TPUBATHOTO MpaBa.

K VYkpainu Takoro BUAYy IOPUIMYHUX OCI0O, SK HAYKOBI IMapKu, HE
nependadae. HeoOXigHO MOrOAUTHCS 3 HAYKOBLSMHM, SIKI HAroJIOIIYIOTh Ha
tomy, 1o 1K Ykpainu He BCTaHOBUB BUUEPITHOTO TMEPEIIKY IOPUIUIHUX OCiO,
a BIJITaK BOHU MOKYTh CTBOPIOBATUCS HA MMiJICTaBl Ta y popMax, neperoayeHnx
OKpEMUMHU 3aKOHaMHu. JI0 CTBOPEHHs Ta AISUIBHOCTI TaKUX IOPUAMYHUX OCIO
MaloTh cyOcuaiapHO 3acTocoByBaTHCs mosoxkeHHs LK VYkpainum wmiono
IHCTUTYTY IOpUIUYHUX 0Ci0 [2, c. 138].

Buxonsuu 13 3akpimieHOoro B 3aKOHI BH3HAYCHHS, HAyKOB1 MapKU €
CaMOCTIHUM Cy0’€KTOM IpaBa — PUIUYHOI 0CO00I0, KA XapaAKTEPU3Y€EThCS
TaKUMH O3HAKaMH, SK: CTBOPEHHS 1 PEECTpallii Yy BCTAHOBICHOMY 3aKOHOM
MOPSIZIKY; MOJKJIMBICTb MaTH LUBUIbHY MNpaBO- 1 JI€3[ATHICTH; MpPaBO OyTH
Mo3MBayeM 1 BIANOBIJa4eM B CYyJl; HAsSBHICTh OpraHi3aliiHOl €IHOCTI;
MOXJIMBICTh HECTH CAaMOCTIMHO MAaWHOBY BIJIMOBIJAJIbHICTh;, 3JaTHICTh
BHUCTYIIATH B1J] CBOT'O IMEH1 B IUBLILHOMY 000poTi [3, ¢.88].

BusHaueHHs1 HAyKOBOTO MAapKy SIK FOPUIMYHOT 0COOH, IO CTBOPIOETHCS
HUIIXOM 00’€/THaHHS BHECKIB 3aCHOBHMKIB JUIs OpraHi3ailii, KOOpAWHAIlli,
KOHTPOJIIO ~ Tpolecy  peaimi3alii  1HHOBAI[IMHUX  NPOEKTIB,  J03BOJISE
CTBEP/’KYBaTH MPO HASIBHICTh Yy 3aCHOBHUKIB HAyKOBOT'O MAPKY IMpaBa y4acTi y
HbOMY. A 1€ O3Hayae, 110 JUJIsl HUX XapaKTEepHUMU € O3HAaKH, MPUTaMaHHI JJis
TOBApPUCTB.

Cr. 1 3akony «IIpo HayKOBI MapKu» B SIKOCTI METH CTBOPEHHSI HAYKOBHUX
MapKiB 3a3Haya€ oOpraHi3aiilo, KOOpPJWHALID Ta KOHTPOJIb IMPOIECY
pO3po0IeHHST Ta BUKOHAHHS TPOEKTIB HAYKOBOTO MapKy. KoHkpeTH3ariiss MeTn
iX CTBOpeHHS 3jiiicHeHa B CT. 3 3akoHy, BIJMOBIAHO JO SKOI BOHHU
CTBOPIOIOTBCSI 3 METOI PO3BUTKY HAyKOBO-TEXHIYHOI Ta 1HHOBALIMHOI
TISUTBHOCTI Y BHILIOMY HaBYaJbHOMY 3aKijal Ta/ab0 HayKOBiM yCTaHOBI,
€(peKTUBHOTO Ta pAlOHAJFHOTO BHKOPUCTAHHS HAsSBHOIO HAyKOBOTO
MOTEHITIaTy, MaTeplalbHO-TEXHIYHOI 0a3u JJisi KoMepiliaiizaiii pe3yiabTaTiB
HAyKOBUX JOCIIHKEHb 1 iX BIPOBAHKCHHS HA BITYU3HIHOMY Ta 3aKOPIOHHOMY
punkax. Take (QopMyltOBaHHS METH ISAJIBHOCTI HayKOBHMX MApKIB CBIIYHUTH
mepim 3a BCe Npo iX COLlaJbHY CHPSIMOBAHICTh, a OTXE — IIpo
HEMNIIPUEMHUIILKY TIPABOBY MPUPOTY.



Opnak c1.85 LK BU3Havyae HENmiaMpPUEMHUIIBKE TOBAPUCTBO SIK TaKe, 110
HE Ma€ Ha MeT1 OJep>KaHHS MPUOYTKY ISl KOTO HACTYIMHOTO PO3MOILITY MIXK
yuyacHuKamMu. A 3 aHamizy cT. 9 3akony «lIpo HaykoBi mapku» MOXEMO
3poOUTH BHUCHOBOK, IO 3aCHOBHHKM HAyKOBOTO TMAapKy MarOTh IPaBoO
OJICp)KyBaTH YacTUHY MNPUOYTKY Bil HOro MAiSUIBHOCTI B TMOPAIKY,
BCTAHOBJIEHOMY CTaTyTOM HayKOBOT'O MapKy.

Buxnanene cBimuuTh mpo Te, mo 3akoH «l[Ipo HaykoBi mapku» He
MICTUTh €JUHOI 1 TOCIITOBHOT KOHUEMIIIT 00 MPaBOBOI MPUPOAN HAYKOBHUX
mapkiB Ta iX MiICI B CHCTeMI IOPHIMYHMX 0cCi0 NpUBATHOIO IIpaBa.
[HHOBaIIWHUN XapaKTep AISUIBHOCTI TaKUX IOPUIUYHUX OCIO Ja€ MOXIJIMBICTD
CTBEP/KYBaTH TMPO JOLUIbHICTh BHM3HAUEHHS I1X fAK TaKUX, [0 MAalOTh
HEMANPUEMHUIIBKY TPAaBOBY IMPHUPOY y MOEAHAHHI 13 OCOOIMBUM HOPSIKOM
PO3IOLTY OTPUMAHUX BiJl KOMepIliaii3allii iHHOBalIHHUX MPOIYKTIB TOXO/IIB.

AHall3 Ta JOCHDKEHHS ITMBUIBHO-TIPABOBUX AaCIEKTIB JISJIBHOCTI
HAayKOBHMX IapKiB CBIJUUTHh TAaKOX IPO HEOJHO3HAUHICTh perjaMeHTalii y
YIHHOMY 3aKOHOJABCTBI TUTaHb, OB’ S3aHUX 13 iX MPaBO3JaTHICTIO, IPAaBOBUM
CTaTyCOM 3aCHOBHHKIB, YCTAHOBUUMHU JTOKYMEHTAMH TOIIIO.

LK Ykpainu, B KOCT1 3arajlbHOTO MPaBUIIa, BCTAHOBIIOE YHIBEPCAIbHY
MPaBO3JaTHICTh IOPUAMYHUX OC10, 3a3Hayatouu y cT. 91, mo opuanyHa ocoda
3/laTHa MaTH Takl K IpaBa Ta 000B’sI3KH, K 1 Pi3uyHa ocola, KpiM THUX, SK1 3a
CBO€IO MIPUPOJIOI0 MOXKYTh HaJleXKaTH Jiuie JroAuHl. OJHaK aHali3 MpaBoOBOTO
CTaTyCy OKpPEMHUX BHUIIB IOPUAUYHUX OCIO CBITYUTH MPO HASBHICTH y HUX
crieriagbHOi nmpaBo3naTtHocTi. Hanpukian, mpaBoBHil cTaTyc HAyKOBHX MapKiB
BU3HAYAETHCS CHELIABHOIO METOIO 1X CTBOPEHHS — peai3all€lo 1IHHOBAIIHHUX
MPOEKTIB JIJIsl KOMepLiai3aiii 1HHOBAIMHUX MPOIYKTIB Ta BIPOBAIKEHHS 1X
Ha BITYM3HSHOMY 1 3aKOpJOHHOMY pHUHKax. BkazaHe miATBEpIKyeTbcs CT. 6
3aKoHy, BIANOBIIHO JO SIKOT y paMKax JAisUIbBHOCTI HAayKOBOT'O MApKy HeE
JIOMYCKAEThCSl  3MIIMCHEHHS] TaKUX BHJIIB JISUTBHOCTI SIK  TOPTOBEIBHO-
MOCepeIHUIIbKA ISUTbHICTh, HAJAHHS TIOCIYT MMOOYTOBOTO MPU3HAYCHHS,
BUPOOHUIITBO 1 TepepoOKa MIMAKIM3HUX TOBAapIB Ta IHIIUX, IO HE
BIIMOBIJAal0OTh METI HAyKOBOTO Tapky. TomMy MoOKHa CTBEpKyBaTH, IO JJIsi
HAyKOBUX TMApKIB NPUTAMAHHOIO € CIeliajibHa MpaBO3JaTHICTh, sKa
BU3HAYAETHCS Ta 3YMOBJIIOETHCS METOIO, 3aJIsl 3JIMCHEHHs sKOi Oyyno ix
CTBOpeHO. DaKkTUYHO, caMe€ IHHOBAIIMHUI XapakTep AiSUIBHOCTI HAyKOBOIO
napKy BU3HauYae Horo crerianbHy NpaBo3JaTHICTb.

Jlis HAyKOBHMX MAapKiB BJIACTUBUM € CIEIllajibHE KOJIO 3aCHOBHUKIB:
HUMU MOXYTh OyTH OpHIWYHI 0cOOM (BUIIMN HaBYaIbHMU 3akman [V piBHA
aKkpeauTali Ta/abo HayKoBa yCTaHOBA Ta 1HIII OPUIAIHI OCOOM).

Buxonsum 3 anamizy ct. 1, 30kpemMa, MOHSTh «3aCHOBHUKH HayKOBOTO
napKy» Ta «HayKOBUH TMapk», MOXHa 3pOOUTH BHCHOBOK, IIIO 3aKOHOJABEIlb
BUJIUISIE OKPEMY KaTETOpil0 «3aCHOBHHUKIB HAYKOBOTO TMapKy» Ta «IHIIIaTOPiB



CTBOPEHHSI HAyKOBOTo Mapky». KoJjio iHIIIaTOpiB CTBOPEHHS € BYXKYe, HIXK
KOJIO 3aCHOBHMKIB HayKOBOI'O MapKy, OCKUIbKU MEPIIMMUA MOXKYTh OYTH JIMIIIE
BUIMY HaBUYAJIBHUHN 3akiaj Ta/abo HayKoBa YCTaHOBAa, B TOW dYac SK
3aCHOBHUKAMHU, OKPIM TOTO, MOXYTb BUCTYIATH «IHIII IOPUIWYHI OCOOH, IO
YKJIald 3aCHOBHUIBKAN JIOTOBIp TMPO CTBOPEHHS HAYKOBOTO MapKy».
BuokpemMitoroun iHIIIATOPIB CTBOPEHHS HAYKOBOTO TMapKy Ta HOro
3aCHOBHHUKIB, 3aKOHO/IaBEI[b HE BKa3y€e Ha BIJIMIHHOCTI y X ITPaBOBOMY CTaTycCl
Ta HE BPETYJIbOBYE IIiJl YaC CTBOPEHHS HAYKOBHUX MapKiB, B SIKOCTI OKPEMOTO
eTany, MOpsIKY «IHILIIOBaHHS iX CTBOpPEHHs». MaOyTh, BBOJISIUM Y BU3HAUCHHS
MOHSTTS HAYKOBOTO MapKy IMOJIOKEHHS MPO HOT0 «CTBOPEHHS 3 1HIIIATHBH
BUII[OTO HABUAJIHHOTO 3aKJIaly Ta/a00 HAyKOBOI YCTaHOBH», 3aKOHO/IaBEllb MaB
Ha yBa3l 3pOOWTH HAroJoC Ha TOMY, IO BKa3aHI KaTeropii 3aCHOBHUKIB €
000B’SI3KOBUMH TIPU CTBOPEHHI HAYKOBHX MAPKIB.

Jlist 3armo0OiraHHsi Takoro JBOSIKOTO TPAaKTyBaHHS 3MICTy cT. 1 3akoHy
JOpeuHile 0yn0 0 BUIYYMTH 3 MOHATTS HAYKOBOTO MAPKY CIOBOCIIOIYYECHHS
«CTBOPIOIOTHCS 3 1HILIATUBH...», MPOMUCABIIN OKPEMO MOJOKEHHS, 3TAHO 3
AKUM TPU CTBOPEHHI HAyKOBUX NApKIB OOOB’S3KOBOI0 € y4YacTh BHUIIOTO
HaBYAJIbHOTO 3akjany IV piBHs akpemuTallii Ta/ab0 HayKOBOi yCTaHOBH. Tum
Ounpiie, mo B 3akoHl mepeadadeHa okpema cT. 13 «OcoOGaMBOCTI cTarycy
BUIIIOTO HABYAJBHOTO 3akiaay ab0 HayKOBOI YyCTaHOBHM — 3aCHOBHHKA
HAYKOBOTO MapKy», sIka HE MICTUTh 3aIIPOIIOHOBAHUX MOJIOKEHb.

[TonoxeHHsT BKa3aHOTO HOPMATHUBHO-TIPABOBOTO AaKTy CBIAYaTh TIPO
cnenuivuHICTh TPABOBOTO CTATyCy BHINOIO HABYAJIBHOIO 3aKiagy Ta/abo
HAyKOBOi YCTaHOBM SIK 3aCHOBHHKIB HayKOBOTO MapKy. 30KpemMa, B SKOCTI
BHECKIB OCTaHHIX JO CTaTyTHOro (POHIY BHCTYNAIOTh HEMAaTeplajbHl aKTHUBH
(MaliHOBI MpaBa Ha 00’€KTH 1HTEIEKTYyadbHOI BIacHOCTI) (4. 3 cT. 13 3akony).
3aK0HOaBYO BHU3HAUYEHO OOMEKEHHS BUIIMX HaBYAJILHUX 3akKjaalB Ta/a0o
HAyKOBUX YCTAHOB OYyTHM 3aCHOBHMKAaMH, 30KpeMa, BOHU MOXYTh OyTH
3aCHOBHUKAaM{ JIMIIE OJHOrO HaykoBoro mapky. OkpiM TOro, BKa3aHa
KaTeropis 3aCHOBHUKIB  HQAUISIETBCA  JIOJATKOBUMU  ITOBHOBaKCHHSIMU
CTOCOBHO CTBOPEHOTO HUMH HAayKOBOTO MAapKy — BUIIMNA HABYAIBHUN 3aKJIa]
Ta/ab0 HayKoBa yCTaHOBA 3/1MCHIOIOTh KOHTPOJb 3a AISJIBHICTIO HAYKOBOTO
HnapKy, LOPIYHO 3aCIYyXOBYIOTh 3BITH PO HOTO AiSUIBHICTH. 3aKOH HE BU3HAYAE
NOPAJIKY 3[I1ACHEHHS TAKOTrO KOHTPOJIIO 3a ISUIBHICTIO HAyKOBOTO MapKy.
Od4eBuHO, BKa3aHE MMUTAHHS MMOBUHHE BPETYIHOBYBATHUCS JETAIBLHO Y CTaTyTI
TaKOi FOPUTUIHOI OCOOH.

3akoH «[Ipo HayKoOBI mapku» omepye JHIIEC MOHSATTSIM «3aCHOBHUKY, B
ol yac sk [IK YkpaiHu KOpUCTY€ThCSI MOHATTSIM «3aCHOBHUKH (YUACHUKH )
IOpUANYHOI 0coOU. AJPKEe 3aCHOBHMKHM HAYKOBOTO MapKy 3 MOMEHTY HOro
JIEp’KaBHOI peecTpallii HaOyBalOTh CTAaTyCy YYacHHUKIB, 1 CaM€ B YYaCHHUKIB



HAyKOBOTO MapKy BHHUKAE CYKYIHICTh MpaB, MMOB’A3aHUX 13 y4acTIO Y HbOMY
Ta repeadayeHux cT. 9 3akoHy.

[IoHATTS «3aCHOBHMK» BHKOPUCTOBYETHCA B LIK VYkpaimm ctocoBHO
YCTaHOB y 3B’SI3Ky 3 BIJICYTHICTIO 3aCHOBHHKIB IpaBa yd4acTi y HUX. AJDKe
BianmoBiAHO a0 cT. 83 LK 3acHOBHMKM ycTaHOBM HE OepyTh ydacTi B
yIOpaBIiHHI HEIO, O0’€HYIOUM JIMIIE CBOE MaWHO MJi JOCSTHEHHS METH.
Opnak ananiz 3akoHy «IIpo HaykoBI Mmapku» Ja€ 3MOTY CTBEP/KYBaTH IPO
HasIBHICTh B 3aCHOBHHMKIB HayKOBOT'O MapKy IpaBa yyacTi y Hbomy. Takuii
BHCHOBOK MO>XHa apryMeHTyBaTu: mo-mepiue, cT. 11 3akoHy, BIANOBIAHO 0
SIKOT BUIITIM OPTaHOM YIIPaBJIIHHS € 3arajabHi 300pH 3aCHOBHUKIB, IO CBITYUTH
PO y4acTh 3aCHOBHHKIB B YNPaBIiHHI HAyKOBUM MapKOM; MO-Ipyre, cT. 9
3aKoHy, 3TiAHO 3 SKOK 3aCHOBHUKH HAIUISIOTHCS TIEBHUMH MaWHOBHMH
(mpaBo onepKyBaTH dYacTUHY NpUOYTKYy) Ta OprasizamiiHuMu (TpaBo
oJiepKyBaTH 1H(POPMAIIi0 PO AISUIBHICTE HAYKOBOTO MapKy) mpaBamu. OTxe,
B JIaHOMY BHUIIQJKy JOPEYHIIIE BECTU MOBY IPO 3aCHOBHHUKIB (Y4aCHHKIB)
HAyKOBOTO MapKYy.

Ax Oauumo, 3akoH «IIpo HaykoBI MapKW» HE BPAXOBYE OCHOBHHX
KOHIIENTYyJIbHUX MIAXOAIB JO pErjiaMeHTallli 1HCTUTYTY IOPUIWYHUX OCi0,
nepeadavenux LK Ykpainu.

HactynHuil acnekT JisIbHOCTI HAYKOBHUX MApKIB, 110 aHANMI3yE€ThCsI HAMU
y JlaHii CTaTTi, CTOCYETHCS YCTAHOBUMX JIOKYMEHTIB HAYKOBOTO MapKy. AJpKe
CTBOPEHHS IOPUIUYHOI O0COOM € HEMOXJIMBUM 0€3 pOo3pOoOKH BiIAMOBIIHUX
yctaHoBuMx JoKyMeHTiB. CT. 5 3akony Ykpainu «IIpo HaykoBi mapku» B 4. 1
nependavyae, 110 HAYKOBUWA MapK CTBOPIOEThCA Ta JII€ Ha OCHOBI
3aCHOBHUIIBKOTO JIOTOBOPY Ta CTaTyTy. Bkaszane maemo po3XoauThes 13
nonoxkeHHsM LK Vkpainu, B sxoMy, sIK 3a3HauarOTh HAyKOBI[, B SIKOCTI
3arajbHOTO TPaBUia YCTAHOBIEHO, IO KOKHA IOPUANYHA 0C00a CTBOPIOETHCS
Ha OCHOBI JIMIIIE OJHOTO yCTaHOBYOTO JokymeHTta [4, c. 77]. 1 cmpasmi,
BiamoBigHO 10 4.2 cT. 87 LIK Vkpainu ycTaHOBYMM JOKYMEHTOM TOBApHCTBA €
3aTBEP/DKEHUN Yy4YaCHUKAMHM CTaTyT a00 3aCHOBHHUIIBKUN JIOTOBIp MIX
YYaCHUKaMHM, SIKIIO 1HIOIE HE BCTAHOBJIEHO 3aKOHOM. 3BHUYAWHO, IO
dbopmymoBanHs ctaTTi LIK «sKi11o 1HIIe He BCTAHOBJIEHO 3aKOHOMY JIO3BOJISE Y
CrieLiaJIbHUX 3aKOHax mepeadadvartu iHi noyoxeHHs. Oanak po3pooHuku 1K
VYkpainu HeJapeMHO BIJIMOBWJIMCS BiJl TaK 3BaHOI «IOJBIMHOCTI» YCTaHOBUUX
JIOKYMEHTIB TOBAapUCTB. AJKE SKIIO 3aKOHOJIABUO TepeadadyeHO HasBHICTh
CTaTyTy SK YCTaHOBYOTO JOKYMEHTa, TO CaM€ BIH € OCHOBOIO MisUTBHOCTI
HAayKOBOTO Tapky. [Ipu3HavyeHHS X 3aCHOBHHUIILKOTO JOTOBOPY B JaHOMY
BUIAJKy TMOBMHHO OyTH CHpSAMOBaHE Ha PETYJIOBAaHHS OpraHi3aliifHux
BITHOCUH MIJK 3aCHOBHUKAMH I11J] 4aC CTBOPEHHSI HAYKOBOIro Napky. Bkazanuii
BHCHOBOK TMIATBEPKYETHCS HOPMaMH TOTO X 3akoHy «IIpo HaykoBi mapkmy,
BIJIMOBIJTHO /10 4. 2 CT. 5 SKOr0 y 3aCHOBHHUIIBKOMY JIOTOBOpP1 MPO CTBOPEHHS



HAayKOBOTO MAapKy BM3HAYalOThCs 3000B’SI3aHHA 3aCHOBHHUKIB CTBOPUTH
HayKOBHH MapK, MOPSAJIOK iX CHUIBHOI JISJIBHOCTI II0JI0 MOTO CTBOPEHHS. .. SK
0auuMO, 3aCHOBHUIIBKHUI JIOTOBIP BMIIIy€ TIOJOKEHHS, IO CTOCYIOTBHCS
BIIOPS/IKYBaHHS BITHOCHMH MDK 3aCHOBHHKAMH IIIOJI0 CTBOPEHHS HAayKOBOTO
napky (1o MOMeHTy #oro aepxaBHOI peectparlii). Takuii 3aCHOBHHUIIbKHIA
JOTOBIp HE Ma€ MPUPOJU YCTAHOBUOTO JTOKYMEHTY, OCKIJIBKA 3 MOMEHTY
Jep>KaBHOI peecTpalii JisJIbHICTh HAYKOBOTO MApKy 3J1MCHIOETHCS Ha OCHOBI
craryTy. OT)Xe, 3aCHOBHUIIbKUN JOTOBIp € LHBUIBHO-IIPABOBUM JIOTOBOPOM
MK 3aCHOBHUKaMH, CIpPSIMOBAHHUM BHMHSTKOBO Ha BHHHMKHEHHS HOBOIO
cy0’exta mpaBa. Came ToMy B CT. 5 3aKOHY AOUUIBHO BHW3HAYUTH, IO
HAyKOBHM MapK [i€ Ha OCHOBI CTaTyTy, BKa3aBIlW, BIAMOBIIHO, Yy CT. 7
«CTBOpEHHSI HAYKOBOT'O MapKy», IO MiJl YaC CTBOPEHHS HAYKOBOT'O MapKy MiX
3aCHOBHUKAMHU YKJIa/1a€ThCS 3aCHOBHULBKUN JTOTOBIpP, KU HE € YCTAHOBYUM
JOKYMEHTOM, Ta NepeA0ayuBIIM BUMOTH JI0 3MICTY TaKOTO JI0TOBOPY.

Yyactb y HayKOBOMYy IapKy Ma€ HAcJlJKOM BHHHKHEHHS y HOTo
3aCHOBHHUKIB CYKYIHOCTI MpaB Ta 000B’s3kiB. CiJ BKa3aTH Ha HasBHICTb
JESIKNX HETOYHOCTEH CTOCOBHO MPABOBOi peryiaMeHTaIlii I[bOTO TMHUTAHHS B
3akoHi Ykpainu «IIpo HaykoBi mapku». Ilo-mepme, cr. 9 3akony «Cratyc
3aCHOBHHMKIB HAYKOBOTO MapKy» Majia 0, BUXOIAYU 13 TOHSATTS IPABOBOTO
cTaTycy, ImepeadayaTd CyKyIHICTb TIpaB Ta OOOB’SI3KiB, TOMY IO
HaNMOUIMPEHIIINM B JIITEpaTypl € BU3HAUEHHS [IPABOBOIO CTATyCy SIK CUCTEMHU
3aKOHO/ABUYO BCTAHOBJIEHUX Ta TapaHTOBAaHUX JEP)KaBOIO IpaB, CBOOOJ,
3aKOHHHUX 1HTEepeciB 1 000B’s3kiB ocodu [5, c¢. 119]. Ilomoxenuns x ct. 9
MICTSTh JIMIIE CYKYIHICTh MpaB 3aCHOBHUKIB, OMHUHAIOUM YBarow KOJoO
000B’s13k1B. [lo-nipyre, CykynHICTh IpaB 3aCHOBHUKIB, BU3HAYEHUX Y BKa3aHIN
CTaTTi, € JCUI0 HEMOBHOI, TaK AK y4acThb Y HAyYKOBOMY IMAapKy CHPUYHHSIE
BUHHKHEHHS y HOr0 y4YacCHHUKIB MpaB sIK MalHOBOIO, TaK 1 OpraHizauiiHOro
xapaktepy. OnHak 3aKOH peryiroe B CcT. 9 yuiie npaBo J0OpPOBIILHO BUMTH 3
HAYKOBOT'O MapKy Ha yMOBax 1 B MOPSAAKY, BU3HAYEHUX CTATyTOM HAyKOBOTO
napky, 13 30€peKEeHHSM B3a€MHHUX 3000B’s3aHb Ta YKJAJEHUX JIOTOBOPIB 3
IHIIMMU Ccy0’€KTaMu TOCHOJIapIOBaHHS; MPABO OJEP)KYBaTHU BlJ HAYKOBOIO
NapKy B YCTAaHOBJICHOMY MOPAJIKY 1H(POpMaIIlito, OB’ sI3aHy 3 MOro AiSUIbHICTIO;
IpaBO OAEPKYBaTH YACTUHY NPUOYTKY BiJ MISUIBHOCTI HAyKOBOTO MapKy B
MOPSAKY, BCTAHOBJIEHOMY CTaTyTOM HAyKOBOro mapky. Sk OGaummo,
3aKOHO/aBellb OMHMHYB YBarol0 IpaBO Ha y4acTb B YNPaBIiHHI HayKOBUM
MapKkoM, TPaBO HAa TaK 3BaHy JIKBIJAIIHHY KBOTY Yy BHUMNAAKY JIKBiIaIlii
HAyKOBOro mapky. Buxonsum i3 cr. 9 3akoHy, MOKEMO CTBEP/IXKYBaTH, IO
3aCHOBHHKHU (YYaCHUKM) HAYKOBOTO TMAapKy MM030aBJICHI MpaBa HA YMPaBIIiHHS
fioro mismpHICTIO. [IpoTe BKazaHe CymepedynTh HACTYIMHUM CTaTTSIM 3aKOHY
(ct. ct. 10, 11), BiAMOBIAHO 10 SIKAX BUIIMM OPTaHOM YIIPABIIIHHS HayKOBOT'O
napKy € 3arajibHi 300pHM 3aCHOBHMKIB HAyKOBOTO TapKy, (YHKINI SKHUX



BHU3HAYAIOTHCSA CTATYTOM HAykoBOro mnapky. Tomy cr. 9 3akoHy mnotpebye
JIOTIOBHEHHSI 1010 MEPEJIiKy MpaB 3aCHOBHMKIB Ta BPETYJIOBaHHS MEPENiKy iX
000B’sI3KiB, SIKI BUHUKAIOTH 13 (PAKTy y4acTi y HAyKOBOMY MapKy.

Po3rnsan okpeciieHnX NMUTaHb CBITYUTH MPO TE€, IO 3aKOHOJABELb HE
3a0e3MeynB TMOCIIJOBHOCTI y 3aKOHOJABYOMY BpPETYIIOBAaHHI MiSUTBHOCTI
HaykoBUX mapkiB, ockuibku LK VYkpainu ta 3akon Ykpainu «IIpo HaykoBi
HapKu» HE MICTATh €JUHOTO KOHIENTYAJIbHOTO MIJIXO0y 10 TPaBOBOTO CTaTyCy
BKa3aHOTO BHJY IOPUIMYHUX OCIO, IIO CTaHE BAXJIMBOIO MEPEIIKOJOI0 Y iX
edexTBHOMY (DYHKI[IOHYBaHHI Ta peai3allii IOCTaBJICHUX Iepe]] HUMHU
3aBAaHb. JIOIMIIBPHO MIAKPECTUTH HEOOXIAHICTh 3IACHEHHS MOMAIBIINX
JOCTIIKEHb MIPABOBOTO PETYJIIOBAHHS JISJIbHOCTI HAYKOBUX MapKiB, 30KpeMa,
IIATaHb, IIOB’SI3aHUX 13 3IMCHEHHSM HHMH IIOBHOBA)XXCHb BJIACHHUKA, 13
IIPaBOBUM PEXKUMOM MaliHa HAyKOBHUX MAapKiB, 13 peanizali€lo 3aCHOBHUKAMU
(yuyacHMKaMH) HayKOBOT'O MMapKy MaHOBUX Ta OpraHi3alliiHUX MpaB.

6. 3enicko A.B. Ilpasosuii cmamyc hepmepcoKux 20cnooapcme aK WWpuUOUYHUX
ocio npueammnozo npaesa // Ilpaeo Ykpainu. — 2010. - N 5. — C. 143 — 149.
[IpoTsiroMm BICIMHAAISTA POKIB HE3aJNEKHOCTI B YKpaiHi chopMyBaiach

CHUCTEMa 3aKOHOJABYMX aKTIB, SIKI CTald OCHOBOIO I MAISUIBHOCTI YMCJICHHUX
OprasizaliifHO-1IpaBoBUX (HOPM IOPUAMYHHMX OCIO MPUBATHOTO MpaBa. B cydacHux
YMOBaX €KOHOMIYHOI HECTaOUIbHOCTI BC€ OLIbIIy yBary MNpUBEPTAlOTh 10 cede
dbepMepcbkl rocrmoaapcTBa, SAKI € €(EeKTUBHUM IHCTPYMEHTOM 3a0e3ledueHHs
cTabimi3alii Ta MoAaIbIIOT0 PO3BUTKY CUTBCHKOTOCIIOIAPCHKOI MISITLHOCTI B YKpaiHi.
B.I. Cemuuk Haromomnrye Ha TOMYy, [0 caMe (opma GepMepChKUX TOCIOIAPCTB €
AKICHUM 3aco00M TpaHc(opMallii CUIbCHKOTO TOCMOAApCTBa ILISXOM MEPEBEICHHS
1Oro Ha npuBaTHy cuctemy [1,21].

[IpaBoBuii cTaTyc (epMepChKUX TOCIOAAPCTB BU3HAUYAEThCs [ ocrnogapChKum
Ta [{uBUIbHUM KOJeKcaMM YKpaiHu, 3eMEeIbHUM KOJEKCOM YKpaiHW, CrelliaJbHUM
3akonom Ykpainu «lIpo depmepchki rocrogaperBay (penakiis Big 2003 poky) Ta
IHIITMMU HOPMATHUBHO-TIPABOBUMHU aKTaMH Y KpaiHHu.

[IpaBoBi acnekTu AisTBHOCTI (PEpMEPCHKHUX TOCMOAAPCTB JOCIIIKYBAIM TakKi
BueHi-arpapHuky, sk B.I. Cemuuk, O.O. ITorpi6nuii, T.I1. IIpouenko, H.I. Tutona,
M.C. JlonuHchka Ta 1H. OKpeMUM acrheKkTaM BKa3aHOI TeMHM NPHUCBAYYBAJIM CBOi
npatli Takox Bigomi BueHi-uBuIicTH — B.B. Jlyme, .M. Kyuepenko, [.B. Cnacubo-
®dateeBa, O.M. Binnuk 1 iH. OjHaKk YMHHE 3aKOHOJABCTBO YKpaiHU € HE
MOCIIJOBHUM Yy THMTAHHIX MIAXOAIB 10 BH3HAUEHHS CTaTycy (epMepchbKux
rOCIIOAAPCTB, 10 3YMOBUJIO HASIBHICTH Y HOTO HOpPMAaxX YUCJICHHUX HEY3TOJKEHb Ta
cyrnepedyHocTeil. ToMy METOI0 Hamioro JOCHIKEHHS € crpo0a Ha OCHOBI aHali3y
MOJIOKEHBb BIJIMOBITHAX HOPMATUBHO-TIPABOBUX AaKTIB BUOKPEMHUTH HEJOJIKH Y
IPaBOBOMY pEryjioBaHHI (EepMEepChKUX TOCHOJAPCTB K IOPUAUYHHUX OCIO.
Peasnizaniiss HaBeneHOI METH [IO3BOJIUTH CQPOPMYBATH OKpPEMI MPOMO3HUIIII 1100
BJIOCKOHAJICHHSI YNHHOT'O 3aKOHOJIaBCTBA Y AaHii cdepi.



HesBaxxarouu Ha Toi (pakt, mo [luBiapHMM Komekc YkpaiHu He mependayuB
opraizaiiiHo-npaBoBy ¢opMy (epMEepChbKUX TOCIOAAPCTB, OCTaHHI 3a CBOEIO
MIPaBOBOIO MPUPOJIOI0 € KOPTIOPATUBHUMHE IOPUIUIHUME ocoOamu. [linTBepmKeHHIM
TaKOTrO BUCHOBKY € CTBOPEHHS (pepMepChKUX rOCIOAAPCTB MUIIXOM 00’ €THaHHS 0C10
Ta/abo MaifHa 3 METOI0 OTpuMaHHS NpUOYTKy. OTXKe, MOKHA CTBEPIXKYBaTH, IO
BOHU HaJJIeHI O3HAaKaMH, BJIACTUBUMHU [jIsi ToBapucTB. Ciiy NOTOAUTHCS 3
HAyKOBIIMH, SIKI HaroyomywTh Ha Tomy, mo IK VYkpainu He BcTaHOBUB
BUYEPIHOTO MEPENiKy IOPUAUYHUX OCI0, a BIATAK BOHM MOXYTb CTBOPIOBATHUCS Ha
mifcTaBl Ta y Qopmax, mnependadyeHuX OKPEeMHMH 3aKOHAaMM, 0 CTBOPEHHS Ta
TISTBHOCTI  TaKMX IOPUAMYHMX O0Ci0 MawTh CyOCHIIapHO 3acTOCOBYBATHCS
nonoxkeHHss I[K VYkpainum crtocoBHO i1HCTHTYTY ropuamyaux oci6 [2,138]. Mo
BKa3aHMUX IOPUIUIHHUX OCIO HalexaTh 1 hepMepChKi TOCTIOAapCTBA.

[NocriogapcbkuM KojiekcoM YkpaiHu ¢depMepchbKi rocrnojapcTBa nepeadadeHi
riaBoto 11 «IIpuBathi mianpuemctBa. [H Buau nianpueMcty. OgHaK HaBeICHUN
KOAM(IKOBaHUI aKT MICTUTH JIMILE 3arajibHI MOJOXKEHHS CTOCOBHO (DepMepChKHUX
roCroJapcTB, TMOKIAal0ud 3aBJIaHHS PETYJIOBaHHSA IX IPaBOBOrO0 CTaTycy Ha
crenliajgbHl 3aKOHHU, 30KpeMa, 3akoH Ykpainu «IIpo ¢pepmepcrki rocnogapctsay. ['K
Vkpainn BuU3Ha4ae (QepMepCchKl TOCHMOAAPCTBA SK «(POpMYy MiANPUEMHHULITBA
rpoOMajsiH 3 METOK BUPOOHMUTBA, MEpPepoOKM Ta peamizalli TOBapHOI
CUIBCBKOTOCTIONAPChKOI Mpoaykuii». Take BU3HAYEeHHS HE 30BCIM BIANOBIAAE
CYTHOCTI (pepMEPCHKHUX TOCIOJAAPCTB SK CaMOCTIMHUX CyO’€KTIB T'OCIIOIapIOBaHHS,
OCKIJTbKM HE BKa3y€ Ha HASBHICTh y HUX CTATYyCy FOPHAMYHOI OCOOH, 11O 3YMOBIIIO€
HEOOX1HICTh BHECEHHS 3MiH 70 nosioxeHb 'K Ykpainu.

CreuiaJlbHUM HOPMaTUBHO-TIPAaBOBUM aKTOM, SIKUM BU3HAYA€ MPABOBUI CTATYC
dbepMepcbkux rocnoaapcTs € 3akoH Ykpainu «IIpo depmepchbki rocnonapctay 2003
poky. OnHak, BKa3zaHuWW 3aKOH HaBpsAJl YU MICTUTH MOCTIAOBHI KOHLENTYyaJlbHI
MIJIXO/IH 10 PETYJIIOBAHHS CTaTyCy (hepMEPChKUX TOCTOIAPCTB.

Ake BigmoBigHO A0 cT. 1 3akoHy depMepchke rocrnoaapcTBo € (hopMOro
HIIMPUEMHHIIBKOT JISIBHOCTI TPOMAJISH 13 CTBOPEHHSM IOPHANYHOI 0COOH, SKi
BUSIBUJIM  Oa)kKaHHS BHPOOJATH TOBApHY CUIBCHKOTOCIOMAPCHKY  MPOAYKIIIIO,
3aiimMaThcs ii mepepoOKOr0 Ta peani3ali€ld 3 METOK OTPUMaHHsS NpHOYTKY Ha
3eMENIBHUX JUISHKAaX, HaJaHWX iM JUI1 BeACHHS (PepMepchKOro TOCIOAapCTBa
BIAMOBIAHO A0 3akoHy (nmami - @DI'). Buxomsuum 3 HaBeaeHoi nedinimii, ®I' €
CaMOCTITHUM Cy0’€KTOM MpaBa — IOPUAMYHOIO 0CO000, SIKA XapaKTepPU3YETHCS
TaKMMH O3HAKaMHU, SIK: CTBOPEHHS 1 peecTpallisi y BCTAHOBICHOMY 3aKOHOM TOPSIIKY;
MOKJIUBICTh MAaTH LMBUIBHY MpaBO- 1 MAI€3[aTHICTh; MpaBO OyTH MO3MBAayYeM 1
BIJIIOBIITaYeM B CYJl; OpraHi3aiiiiHa €JIHICTh, MOJIUBICTb HECTH CaMOCTIIHO
MaiHOBY BIJAMOBIAQIBbHICTH;, 3AaTHICTh BUCTYIATHU BiJl CBOTO IMEHI B ITUBLILHOMY
obopori [3,88].

[Ipote ct. 22 3akony BuzHayae DI sk 00’€KT MaHOBUX MpaB — MLUIICHUHN
MalHOBUU KOMIUIEKC, 1110 BKJIIOYAa€ MaiHO, MepefaHe 10 CKJIAJIEHOro KamiTally, He



po3mnoieHni npuOyToOK, MalHOBI Ta i1HII 3000B’s3aHHSA. 3a pimeHHAM wieHiB DI
BIIMOBIAHO 710 3akoHY DI sIK MTICHUN MafHOBUN KOMILIEKC MOXKE OyTH BITUYy>KECHE
Ha T1JICTaB1 UBUIBHO-TIPABOBUX YTO/I.

HaBenene nmae MoxiuBicTh cTBepmkyBatu, o @I posrmsnatorbes
3aKOHO/ABIIEM OJHOYACHO SIK Cy0’€KT Ta 00’ekT mpaBa. L{iTkoM o4eBUAHO, 110 Taka
«TOJIBINHICTHY HE MOXKE CIIPUITH €(heKTUBHOMY PETYJIIOBAHHIO iX JISJILHOCTI.

Opniero 3 Bu3HaYanbHUX 03HAaK DI B SIKOCTI IOPUIUYHUX OCIO € HASABHICTH Y
HUX BiJJOKpemiieHoro maitHa. Came JgaHa XapakTepucTuka, 3ayBaxye B.Jl. [Ipumak, €
nepeayMoBoro GyHKIIIOHYBaHHS OpraHizallii sk cy0’€KTa MmpaBa, OCKUIBKA 3YMOBIIIOE
MOXJIUBICTh HECEHHS HEI0 CaMOCTIMHOI BIAMOBINAIBLHOCTI BCIM CBOIM MaifHOM
[4,158].

3akon Yxkpainu «IIpo pepmepcrki rociogapcTay Bu3Havae, mo MaitHom @I €
CKJIQJICHUH KarliTall, HopsaoK (POPMYBaHHS SIKOTO BPETYJIbOBYETHCS Y CTATYTI.

OxpeMi 3ayBa)KeHHsI BUKIIMKA€E Mpupoaa ckiageHoro kamrary @I (u. 4 cr. 1).
TpanuuiiiHO CYyKYIHICTh BHECKIB 3aCHOBHHUKIB, IMPU3HAYEHUX I 3a0e3MeueHHs
JUSUTBHOCTI CTBOPEHOI HUMH IOPUAMYHOI OCOOM, Ha3MBAIOTh CTATYTHUM KaIliTajoM
[5,497]. Bxa3zanuii TepmiH CHOpaBIl € XapakTEpHUM Uil IOPUAMYHHUX OCI0, SKi
3MIICHIOIOTH CBOIO JIISJIBHICTh HA OCHOBI CTaTyTy. UMM caMe 3yMOBIIEHE BU3HAUEHHS
kamitary ®@I' gk ckimageHoro, € He 30BCIM 3pO3YyMUIMM. SKIIO NpoaHaizyBaTu
nonoxenHss LK VYkpaiHu, TO TepMiH «CKIaJA€HUI KamiTam» BUKOPUCTOBYETHCA
3aKOHOJIABIIEM JI0 MTOBHUX Ta KOMaHJIUTHUX TOBApPHUCTB, sIK1, SIK B1JIOMO, JIIOTh HE Ha
MiJICTaBl CTaTyTy, a Ha OCHOBI 3aCHOBHHIILKOTO JOTOBOPY. TOMYy AOHUTBHUM Oyje
cTBepKyBaty, mo A0 OI' Ol Braaum OyJie 3aCTOCOBYBATH TEPMIH «CTaTyTHUU
KarmiTam).

Buxoasuu 13 4. 4 cr. 1 Ta c1. 19 3akoHy, MOXXHa 3pOOMTH BUCHOBOK, IIO
3aKOHOJIaBeIlb OTOTOKHIOE TOHSTTS MailiHa Ta ckiajaeHoro kamitary ®OI'. B nmanomy
BUMAJAKY Ciaif morogutucs 3 mnosuliiero B.M. KpaBuyka, sxuii Harosoiiye, 10
«CTaTyTHUW KalliTajl TIOMHJIKOBO OTOTOXXHIOIOTH 3 yCIM MaWHOM (aKTHBaMU
IOpuANYHOI ocoOn). CTaTyTHHI KalliTal — 1€ He MaifHo, a PKEPEesIo MOro YTBOPEHHS
[5,497]. Orxe, 3akoH Ykpainu «IIpo pepmepchbki rocrogapcTBay MiCTUTh HE IIIIKOM
BIpHI KOHLENTyalbHI MIAXOAM [JIO BHU3HAYEHHA [MPABOBOTO PEXUMY MaliHa
(depMepchKOTo TOCIOIapCTRA.

[{ikaBumMu € HOpMHU 4. 2 cT. 20 3akoHy, 3TiTHO 3 SKUM MailHOBI MpaBa, IO
BXOJATH J0 cKiaaeHoro kamitany @I, mepenaroThes MOro Ha BUBHAYCHUHN y CTATYTI
TEpMiH. 3aKOHOJABEIb HE JeTali3ye, SKUMU KPUTEPISIMU BH3HAYAETHCS TaKUU
TepMiH. MalyTh, MAa€ThCS Ha yBa3l CTPOK, MPOTITOM SIKOTO Oy7ie 31MCHIOBATH CBOIO
nisipHicTh DI OnmHak HaBe[eHE NPUMYIIEHHS OLIbIe 3HAXOAUTHCA B cdepi
3JI0TaJIOK, HIXK peaIbHUX HOPMATUBHHX TMOJIOKEHb.

Jlo Toro 3k, JesKi 3anepeueHHs] BUKIUKaE rnependadeHa B cT. 20 MOXIUBICTh
BPETYJIIOBAaHHS B CTaTyTi BHECEHHS BKJIQAIB y BUIJIANI MaWHOBHX IIpaB 10
cknazeHoro kamtany ®OI'. Amke camoi BKa3iBKU Yy CTATyTi PO mepenadyy MailHOBUX



npaB HeAocTaTHbO. [li yac BHECEHHS TaKUX BKJIAAIB JOLIBHUM € YKIIJECHHS
OKPEMOT0 IIMBIIILHO-TIPABOBOI0 JIOTOBOPY [6,52].

Biamosimao no ct. 19 3akony no ckimamgy maitHa @I (ckimageHoOro KamiTary)
MOXXYTh BXOAMTH: OyIiBIi, CHOPYAH, OOJAIITyBaHHs, MaTepialbHi LIHHOCTI, LiHHI
manepy, MPOIYKIlisS, BUPOOJEHA TOCIOAAPCTBOM Yy pe3yJbTaTi TOCHOAAPCHKOI
TISIIBHOCTI, OJIep>KaHi JJOXO/IH, 1HIIIe MaifHO, Ha0yTe Ha MiJIcTaBax, 1110 He 3a00pOHEHI
3aKOHOM, MPaBO KOPUCTYBAHHS 3€MJICIO, BOJIOIO Ta IHIIMMH PUPOJTHUMU PECypCcCaMu,
OyIIBJISIMHU, CIIOpYJaMH, 00JaJJHAHHAM, a TAaKOXK 1HII MalHOBI MpaBa (B TOMY YHCII
Ha 1HTEJCKTyaJdbHY BJIACHICTH), TpOIIOBI KOIITH, SIKI TEpeAaloThCs YJIECHAMU
(dbepMePCHKOTO TOCIIOAAPCTBA IO HOTO CKIIAICHOTO KaIiTaly.

Crix 3a3HauuTH, MO cepen 00’€KTiB, sKi MOXyTh Hajexatu PI' y cr. 19 He
BKa3aHO 3€MeJbHI JUISTHKW, a JUIie mpaBo KopucTyBaHHS HUMH. CT. 20 TOorO X
3aK0oHY MICTUTh HOPMY, 3T1JTHO 3 KOO y BiacHocTI ®OI' Mmoke nepeOyBaTu Oyb-sKe
MaiHO, B TOMY YHMCJIl 3€MEJIbHI JUISHKU... B TOit e 4vac, cT. 12 3akoHy MICTUTH
MOJIOKEHHS, 3T1IHO 3 SKkuMU 3emuti I MoKy Th ckIamaTucs 13:

a) 3eMENbHOI JUISHKH, II0 HaJICKHUTh Ha IpaBl BJIACHOCTI (epMepChbKOMY
roCIoAapcTBy K IOPUANYHIN 0c001;

0) 3eMeNIbHUX AUISHOK, II0 HAaJeKaTh IpOMajsiHaM — 4ieHaM (QepMepChKOro
rocro/IapcTBa Ha IpaBi MPUBATHOI BJIACHOCTI;

B) 3€MEJBHOI JIJISHKH, 110 BUKOPUCTOBYETHCS (PEPMEPCHKUM TOCIOJIAPCTBOM
Ha YMOBAaxX OpPEH/IH.

Sk 6aunmo, ct. 12 nependadae MOKIMBICTh HAJIGKHOCTI 36MEIBbHOI JTIISTHKY Ha
npasi BiracHocTi @I, B Toil yac sk ct. 19 He mependayae MOXKIMBICTh BKIFOUCHHS
Takoro o0’€KTa 10 MOro CKJIaJeHOr0 KamiTary.

Ha »xanb, monmoxxeHHss 3aKOHY HE JalOTh 3MOTH 3’CYBaTH YU € 3€MEJbH1
JUJISTHKM BHECKOM JIO0 CKJIQJICHOTO KamiTaly 1 siki mpaBoBi mijactaBu y O mns
KOPUCTYBaHHS 36MEIbHIUMHY JUISTHKAMH, 110 HaJIe)KaTh Ha TIPaBi IPUBATHOI BIACHOCTI
MOr0 4JICHaM.

Oxpewmi 3ayBa)KeHHS BUKJIMKAa€e BKIIOUCHHS Yy CT. 12 10 3emens DI 3eMenbHUX
TJISTHOK, 10 HajieXaTh TpoMajissHaM — wieHaM ®I' Ha mpaBi MpuBaTHOI BIACHOCTI.
Bkazane nosoxkeHHst cynepeuuTh ctatycy @I sk ropunuyHoi ocodbu. B manomy
BUIAJIKY CJI1JI BECTU MOBY PO MOXJIMBICTh mepeaadi wieHamu PI' 10 ckitaieHoro
KaImTary IpaBa KOPUCTYBaHHS 3eMEJIbHOIO JIISTHKO0, PO 110 Ma€ OyTH 3a3HAYEHO Y
cTaTyTi. B pe3ynbTaTi 3aKpiIJIeHHs y CTaTyTi BKa3aHUX MOJIOKEHb 3eMeJIbHA TUISTHKU
3aJIMIIAETHCS Y BIACHOCTI wieHiB DI

Skmio 3eMenbHa AUISHKA HAJEKWTh Ha IpaBl IPUBATHOI BJIACHOCTI
rpoMansauay — uneHy @I, a B cratyri He mnepemdavyeHo Tiepeaadi IpaBa
KOPUCTYBaHHSI 3€MEJbHOIO0 JIJISHKOIO 10 CKJIQJCHOTO KamiTaly, TO, BIIMOBIIHO,
HEMae TMPaBOBUX ITiJICTaB BITHOCUTH TaKy 3eMeIbHY AUITHKY 10 3eMenb DI, ske B
SIKOCT1 IOPUJIUYHOT OCOOM 31MCHIOE CBOIO JISJIbHICTH Ha OCHOBI BIJIOKPEMJICHOTO
MaifHa — CKJIaJICHOTO KariTaiy.



OT1xe, MOYKHA 3pOOUTH BUCHOBOK, 1110 Y 3aKOH1 BIJICYTHSI YiTKa perjiaMeHTaIls
TOTO, SKI 3eMeJIbHI NUIIHKA Hanexath DI sk ropuaudHii ocobi. IIpore nane
MUTaHHS Mae€, O0Ee3yMOBHO, BaXKJIMBE 3HAUCHHS, BpPaxoBylOUM HOpMy 4.2 cT. 21
3aKkoHy, BIAMOBIAHO A0 SIKO1 3BEpHEHHS CTATHEHHS Ha 3€MEJIbHI AUISHKH, HaJlaHl y
BIAcHICTH AJs BedeHHs @I, momyckaeThes y Bunaakax, koiau y @I BiacyTHE iHIIE
MaiHO, Ha sIKe MOXK€ OyTH 3BEPHEHO CTSATHEHHsS. Y BHUMNAJAKY, SKIIO 10 3emenb OI
BKJIFOYATH 3€MEJIbHI JIISHKU, IO HaJlekaTh HA IMpaBl MPUBATHOI BJIACHOCTI YJIEHAM
@I, To BUHUKAE MOKJIMBICTb 3BEPHEHHS HA HUX CTATHEHHS 3a 3000B’si3aHHsIMU DI y
pasi BIJICYTHOCTI B HHOT'O 1HIIIOTO MaiHa.

Bkazane kapIMHAIBHO CYNEPEYUTh OCHOBOITOJIOKHUM MPUHITUTIAM IHCTUTYTY
IOpUANYHOI 0co0H, 3akpimieHuM y ct. 96 LIK Vkpainu, a came: ropuanyHa ocoba
CaMOCTIfHO BIJMIOBila€ 3a CBOIMH 3000B’SI3aHHSIMH; YYaCHUK (3aCHOBHUK)
IOPUANYHOI 0COOM HE BIJMOBITAE 3a 3000B’SA3aHHSMU IOPUAMYHOI OCOOH, a
IOpUANYHA 0co0a HE BIAMOBIIAE 32 3000B’I3aHHAMMU 1i y4acHHUKA (3aCHOBHHKA), KPIM
BUIIAJIKIB, BCTAHOBJICHMX YCTAaHOBYMMHU JOKYMEHTAMH Ta 3aKOHOM. AHAJIOT14HI
MOJIOXKEHHsI BimoOpakeH1 y 4.1 cr. 21 3akony: @I Hece BiAMOBIIAIBHICTE 32 CBOIMH
3000B’3aHHSIMU y MeXaxX MaiiHa, sike € BiacHICTIO DI,

B xoai mociniJKeHHs BUKJIQJACHOI BUIIE MPOOJEMATUKU CJiJ] TOTOJUTHCS 3
TBepkeHHsAM .M. Kydepenko npo Te, mo 3akoH «IIpo (pepmepcrki rocnogapcTaay
He BU3HA4uB (pakTUyHO 00’€kTa TpaBa BiacHocTi wieHiB I [7,220]. I copasnmi,
BUXOA4YM 3 aHaiizy HopMm 3akoHy PI' Bu3zHaHe camocCTiiHMM Cy0’€KTOM IpaBa
BJIACHOCTI Ha MaiHO (CkiazeHui kamitan). BogHoyac, miakpeciatoe .M. Kyuepenko,
ct.22 Bm3Havyae PI' gx 1UTICHMH MaWHOBHM KOMIUIEKC, IO BKJIIOYAE HE JIMIIC
nepeiale 10 CKJIAJICHOro KamiTaly MaitHo, ajie i MalfHOBI MpaBa, sIK1 T€X BXOIATH JI0
CKJIQZICHOTO KamiTaly BIAMOBIAHO a0 cT. 21 3akoHy. BpaxoByrwoun te, mo OI' sk
LITICHUA MalHOBUW KOMILUIEKC MOJKE BIIUY)KYBaTHCS Ha MiACTaBl PIMIEHHS MHOro
YJIEHIB, TO BOHO BUCTYyNae 00’ €KTOM npasa BiaacHocTi uieHiB @I [7,218-219]. Onnak
He ciifg 3a0yBatu, 1o ®I' € KopropaTUBHOI IOPUIUIHOIO 0COO0I0, 2 TOMY y WJICHIB,
K1 TIepefaayd A0 CKJIQJCHOro KamTaly MaiHO YW 3eMeIbHY JUISHKY, BUHHKAE
CYKYMHICTh KOPHOPAaTUBHUX TpaB (MAaHOBHX Ta OpraHi3aliifHKUX), MOB’S3aHUX 13
HAsBHICTIO iX YaCTKH y CKJIAJICHOMY KaIliTajl. 30KpeMa, BIAMOBIIHO A0 cT. 20 3aKoHy
yieH OI' mae mpaBo Ha OTpUMaHHA YyacTku MaitHa @I npu Horo JikBigalii abo y pasi
npunuHeHHs wieHcTsa y OI'. Po3Mip Takoi 4aCTKM BU3HAYAETHCS CTATYTOM.

Otxe, 3aKOH HEOJHO3HAYHO MIIXOIUTH JO BHU3HAYECHHS OO0 E€KTIB IIpaBa
BracHocTi wieHiB @I, mepembavaroum, (HaKTUYHO, MO HUMU MOXKe OyTu abo
dbepmepchke TOCMOAAPCTBO SIK IUIICHUNA MaWHOBMM KOMIUIEKC a00 dYacTka y
CKJIaICHOMY KariTaii.

PosrnsHyTi mOJNOXKEHHA cCBimuaTh Tpo Te, mo 3akoH Ykpainu «IIpo
dbepMepchki rocogapcTBay (HakKTUYHO PO3paxOBaHUN HE Ha IOPUIUYHHUX OCIO, a Ha
3M1MCHEHHS] CHUIBHOI JISJIHOCTI 0€3 CTBOpPEHHA IOpUIu4yHOi ocodu. Tomy ciia
MOTOJIUTHCS 13 ICHYIOUOKO B HayIll [IUBUILHOTO IpaBa AYMKOIO, BIJMOBIIHO JO SKOi



st @I 61nbIn 6JIM3BKOI0 € KOHCTPYKIlS MPOCTOr0 TOBApHCTBA, aHDK HOPUIUYHOT
ocobwu [8,30].

A TOMy MOXKHa CTBEp/JKyBaTH TMpO BIJACYTHICTh Yy 3aKOHI €IWHOTO
KOHIENTYaIbHOTO MIAXOAY 0 PETyIIOBaHHS JiSUTBHOCTI (hepMEpPChKUX TOCHOIapCTB
AK IOPUAUYHUX OCi0, 10 € CAaMOCTIMHUMH CyO’€KTaMH MpPaBOBITHOCHH. JlOLITBHO
MIIKPECIUTH HEOOXITHICTh 3IIMCHEHHS MOAAIBIIMX JOCHIKEHb IIPaAaBOBOIO
peryoBaHHS JTisSUIBHOCTI (hepMEpChKHX TOCIOIapCTB, 30KpeMa, MUTaHb, OB’ A3aHUX
13 3/iliCHEHHSIM (epMEPChKUM TOCIIOIaPCTBOM TOBHOBA)KEHb BJIACHUKA, CTOCOBHO
HaJIe)KHOTO HOMy MaifHa, 13 peani3aii€lo 4wieHamMu (epMepChbKOro TrocloIapcTBa
MaiHOBHX Ta OpraHi3aliiHUX TpaB, IMOB’S3aHUX 13 YYacTIO y HBOMY MUIIXOM
nepenavyi MaiHa (B TOMY YHCIi 3€MENbHHUX JIISHOK) Y MaWHOBUX MpaB [0
CKJIQZICHOTO KaIliTany (pepMepChKOro rocro1apcTBa.



