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The topic of the upcoming issue is:
«Modern Constitutional Process in Ukraine: State and Prospects».
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BIXH1 I 310OBYTKMH 65-PIYHOI'O ITOCTYIIY

13 rtpaBus 2014 p. BUNOBHIOETHCSA
65 pokiB BiJ yacy yTBOpeHHs [HCTUTYTY
nep:xaBu i mpaBa iM. B. M. Kopenpkoro
HAH ¥Ykpainu — mnpoBiiHOI HAyKOBO-
JIOCJTITHOI IOPUANIHOI YCTAHOBU Y HANTI T
JlepKaBi.

CrBopennsa IuctutyTy Ta ioro cra-
HOBJIEHHST TIOB'd3aHi 3 IM'SIM BiJIOMOTO
BueHoro, akajemika B. Koperpkoro —
MIEePIITOTO TUPEKTOPA ITiE€T YCTAaHOBU. Moro
CIIpaBy TIPO/IOBKUB iHITUH BiIOMUI BUe-
Huil, akazemik b. Bab6iit. 3 1988 p. i
norenep [HCTUTYT OdYOJIOE aBTOp IHX
PSIIKIB.

3a ocrtaHHi 25 POKiB HAYKOBISMU
[HCTHUTYTY  OmMy6/iKOBaHO — OJIM3BKO
500 moHorpadiii 3 akTyasbHUX MPOOIIEM
JIeP>KaBOTBOPEHHS 1 MPABOTBOPEHHS Ta
noHax 10 Tucdd HaAyKOBUX JKYPHATBHUX
crareil.

[IpiopuTeTHUMM HampIMaMu cydac-
HUX (QyHIaMEHTAIBHUX HAYKOBUX JIOCJTi-
juKeHb THeTUTYTY €: mpobsieMu JepsKa-
BOTBOPEHHS 1 IPAaBOTBOPEHHS B YKpaiHi:
TEeopis, iCTOpis, IPaKTHUKa; IIPAaBOBi IIPo0-
JIeMW JIeMOKpaTHu3allii CYCHiJbHUX Bij-
HOCUH 1 (hOPMYBaHHSI TPOMAJITHCHKOTO
CYCIIJIbCTBA Ta yTBEP/KEHHS 1 peaisa-
I[is1 TIpaB Ta CBOOO/ JIIOJIMHN; TEOPETUYHI
i mpuKJIaHI TIPOOIEMI PO3BUTKY MTPABO-
BOI cCMCTeMU YKPaiHu; TEOPETUYHI i ITpak-
THYHi ipobsiemu peasizaiiii Koncruryirii
© 0. [lemmryyenko, 2014
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0. HIEMIITYYEHKO

00Kmop rpuou4HUX HaykK, npoghecop,
axademix HAH Ykpainu,

axademix HAIlIpH Ykpainu,

oupexmop Incmumymy depxcaeu i npasa
im. B. M. Kopeuvkoeo HAH Yxpainu

Ta 3aKOHOJABCTBa YKpaiHu; YKpaiHa B
CUCTEMi Cy4acHOTO MiXKHApOAHOTO TIpa-
BOIOPSIJIKY Ta €BPOTENCHKOI iHTerpariii:
TEOPist i MPaKTHUKa; MPOOJEMU EHITUKIIO-
MeIUYHNX FOPUANIHUX  TOCTIKEHbD,
dinocodii Ta corriosorii mpasa.

Jlo TBOpYOro mOpPOOKY IHCTHUTYTY
HaJIeKUTh TAaKOK /I0Bi/IKOBA JiTepaTypa.
[IpiopuTeTHe 3HAUEHHS y IBOMY MaJa
Bujana mig erigoo Incruryry 'y
1998-2004 pp. mecturomua «lOpuanuna
EHIUKJIONE sty (BiIMOBIIAIBHUH Pelak-
top — IO. llemuryuenko). Ile 6yJi0 3po6-
JIEHO 3a JIep’KaBHUM 3aMOBJICHHAM Bijl-
MOBIIHO 10 moctanoBu Kabinery Miwi-
cTpiB Ykpainu Bix 22 mororo 1966 p.
«ITpo nep:kaBHy HiATPUMKY BUJAHHS
“IOpuanunoi enmukioneii’». Y 2005 p.
15 mpais orpuMasa JlepxkaBHy npemiio
Ykpainu y ranmysi Hayku i TexHiku. Cepen
HAropoJ/KeHUX — TPOBiJHI  BYeHi
Iucturyry — B. Harpebenbuuii, B. [lenu-
coB, B. Top6arenko, O. MuponeHKo,
B. oropinko, B. Cemuux Ta I. Ycenko.

Takoi »x mpemii Gyma ymocroeHa i
BHU/IaHA 32 y4YacTiO Hamioro [HCTUTYTY
nmecTUTOMHa « EHIIUKIIONE IS eTHOKYIb-
Typo3HaBcTBa» (TOJIOBA peNaKIliiHOl
paqu — lO. Pumapenko). Jlaypearamu
[lepxxaBHoi mpemii Ykpainu y raiysi
HAyKW 1 TEXHIKM Yy HaANIOMYy KOJIEKTUBI




1O. LLlemiuyHeHKo

¢ takok H. Mamnumesa, H. Onimtenko ta
B. Onemenxko.

[lo 1oBiIKOBOI JliTepaTypy HaNEKATh
TakoxX: «Maja eHIUKJIoNeisT eTHOAEP-
skaBo3HaBcTBay (1996) 3a pepakitieio
IO. Pumapenxa; «Ilomitnaanii eHIUKIO-
neguuHuii caoBHuky> (1997, 2004) 3a
penakiieio [O. Illeminyuenxka, B. Babkina
ta B. Topb6arenka; «Benukuil eHIMKIO-
neINYHNN IOpUANIHIH caIoBHUK> (2007,
2012) 3a penaxiieto [O. I[llemimyuenka;
«Ennuxnonenis 1uBiAbHOTO TpaBa
Yrpaiauy» (2008) 3a pepaxiiero A. Iles-
YEHKO TOIIO.

[actutyT Gepe yyacTh y Bujanui 6ara-
TOTOMHOI <«MiKHapo/IHOI ToJIiTelChKOi
EHITUKJIOTEIii», a TaKOXK 3/IMICHIOE TIPO-
eKT BUJIaHHS TPUTOMHOI «EHIUKIONE ]
MIKHAPOJIHOTO TIPaBay.

ITomiTHUM y 3arajbHOHAIIOHATBHOMY
macirrabi Oyso # Bumanust [HeTUTyTOM
mpotsirom 2002-2005 pp. 1ecsITUTOMHOT
«AHTOJIOTIT  YyKpPaiHCBKOI OPUAMIHOT
JyMKU» (BIJIMOBIITAJIBHUN PEIAKTOP —
IO. llemuryyenko). Y mbomy 6araroToM-
HOMY 3i6paHHI Kpallli Tparli yKpaiHChKUX
MTPaBO3HABIIIB 32 OCTAHHI /iBa 3 TIOJIOBU-
HOIO CTOJIITTSI.

Yumasio ysaru npumiise IHctutyT i
nepiognyauM BumanusaMm. 3 1992 p. Bin
BHUIa€ mMOPiYHUK «IIpaBoBa gep:xaBa» Ta
30ipHMK HaykoBHMX mpailb <«/lep:xkaBa i
mpaBo». € CIIB3aCHOBHUKOM KypPHAJiB
«ITpaBo ¥Ykpainus», <«IligmpueMHUIITBO,
rOCIIO/IapCTBO 1 1paBo», «CymoBa aressi-
1ist», <[ lopiBHSJIBHO-TTPABOBI 1OCTiIKEH-
Hsi» Ta «IIpobsmemu dimocodii mpaBas.
Hemonasao mo6auuB cBIT <«AJibMaHax
npaBar. Pazom i3 KuiBcbkum yHiBepcuTe-
tom ipaBa HAH Ykpainu [HcTuTyT Busiae
«Yaconuc KuiBchbkoro yHIBEPCUTETY
mpaBa», y SKOMY APYKYIOTbCS CTaTTi 3
1po6JIEM, IO CTOCYIOTHCS SIK FOPUANIHOT
HayKH, TaK 1 OCBITH.

Y KoHTeKCTI TOCWJIEHHS 3B’43KiB
IOPUANIHOT HAYKH i OCBITH T THOTO BUSI-
BUJIacs po3loyata y APYTid MOJIOBUHI
1990-x poxiB mismbHiCTD [HCTUTYTY 3

MiIFOTOBKU 1 BUJAHHSA MIIPYYHUKIB Ta
HABYAJBbHUX TOCIOHUKIB IS BUIIUX
IOPUIMYHNX HaBYaIbHUX 3akyajiB. [lg
pobota 3ziiicHIOBaNacs y KOOpAUHALI 3
KwuiBchkum yHiBepcutetom nipaBa HAH
Ykpaiau. Ak HACHIIOK MU BUAJIUA OJTHO-
TOMHI 44 JIBOTOMHI aKaJIeMiuHi Kypcu 3
npoBiAHMX ramyseil mpasa. Maerbes,
30KpeMa, Tpo migpydHuku: «Teopist nep-
’kaBu i mpaBa» (2006) 3a penakiii€io
O. 3aituyka i H. Ownimenko; «Koncru-
TymiitHe mpaBo Ykpainn» (1999) 3za
penakiieto B. Tloropinka; «Konctury-
IiiftHe TTpaBo YKpainu» y 2-X Tomax (T. 1
(2006), asTopum — B. Iloropiuako,
B. @enopenko; T. 2 (2008) 3a penakitieio
I0. Ilemniyuyenka); «AaMiHiCTpaTUBHE
mpaBo Ykpainu» y 2-x tomax (2004—
2005) sa pemakiiero B. Apep’siHOBa;
«IluBinbHe 1paBo YKpainu» y 2-X ToMax
(2007) 3a pemaktmiero . IlleBuyenko;
«Tpynose mnpaBo ¥Ykpainu» (2004) 3a
penaxiieio H. Xyropsn; «Koonepatuphae
npaBo» (1998) 3a pepaxitieio B. Cemunka;
«3eMenibHe TpaBo Ykpainus» (2001) 3a
penakiieio B. Cemuuka; <«EkoJsioriune
npaBo Ykpaiau» (2005, 2008) 3a pemak-
miero [O. Ilemmryuenka. Kinbka Bumanb
BUTPUMaB MiAPpyIHUK «OCHOBU TIPaBo-
3HABCTBa»  JUJISI  3araJbHOOCBITHIX
HABYAJBHUX 3aKJQAIB 3a PeAaKIli€eo
I. Ycenka. Bujani Takoxk IMMipyIHUKU:
«Kocmiune mpaso» (2012), aBToOp
IO. Ilemmyuenko; «IIpaBoBi cucremu
cydacHocTi» (2012) 3a penakitieio
I0. Ilemmryuenka Ta H. Omnimenko;
«Indopmariiine mpaso Ykpainus» (2009),
asTop T. Koctelpka; «AzmiHicTpaTuBHE
npaBo Ykpainu» (2009) 3a pemaxitieio
B. Asep’sinoBa; «Ictopist BueHb 11po 11ep-
xaBy 1 mpaBo» (2010), aBropu O. Mupo-
HeHko Ta B. TopbaTtenko.

Y nopobky IncTutyTy € cepist 36ipHu-
KiB HOPMATHBHO-ITPABOBUX aKTiB Ta
KOMEHTapiB [0 HHX, 30KpeMma, Ie:
«IIpaBoBa 0XOpOHA KyJIBTYPHUX IIHHOC-
Teil. MixkHapo/Hi JOKYMEHTU 1 3aKOHO-
naBcTBO Ykpainmy (1997) 3a pemaxirieio
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0. Illemmryuenka i B. AkyJenka;
«dnepHe 3aKoHOMABCTBO  YKpaiHU»
(1998) 3a penakiiiero [O. [lemmryuenka;
«Kocmiune 3aKOHOIABCTBO: HOPMATHBHI
aktuy» (1998) 3a penakiiero [O. Ilewm-
nryuenka i O. Heromm; «KocMmiune 3ako-
HOJIABCTBO KpaiH CBIiTy» y 5-TH TOMax
(2001-2007) 3a pemaktmieio H. Mamnm-
nreBoi Ta lO. [llemmryuenka.

Yumasio HayKOBITiB HAIIOTO [HCTUTYTY
Haropokeni nmpemismun HAH VYxpainn
imeni M. II. Bacusenka, npemiero iMeni
Apocnasa Myzaporo Ta iH. 3o0KkpeMma, Jiay-
peatamu npemii HAH VYkpainm imeni
M. II. Bacunenka e: B. /lennucos — 3a
UK Tpaih «MixKHapojiHe 1TpaBo i CBi-
TOBUII TIOPSIJIOK: TIONTYK MOJIeIel TTpaBo-
Boro momryky» (1992); 1. Ycenko — 3a
UK Tipaith «OpuanuHi acriekTH icTopii
Bceykpaincekoi akazemii Hayk»> (1994);
O. Koctenko — 3a K1 mpaih «3aKoH i
3J7104MH (COTIOTICUXOJIOTIYHI JOCIIi/KEH-
Hsa)» (1995); 10. Ilemmyuenko i
K. Bucio60koB — 3a BUIaHHSI BUAATHOI
mamM sITKM yKpaiHcbkoro mpaBa «IIpasa,
32 AKUMU CYJIUTHCS MAaJIOPOCINCHKUIA
Hapo» (1997); H. Onimenko — 3a UK
npailb «IIpaBoBa cucrema i napsiamenTa-
pusM B YKpaiHi: mpobJieMu CTaHOBJIEHHS
i possutky» (2004); B. Cemuuk,
1. Kynuawny, O. IOmuk — 3a UK npaiip
«Teopetnuni mnpobysemu arpapHoi i
3eMeJbHOT peopM Ta 3aKOHO/IABYOTO
nportecy B Ykpaiui» (2006); B. Topba-
TEHKO — 3a LMKJ mpaib «IIpobaemu i
MEPCIIEKTUBH TIOJIITUKO-TIPAaBOBOTO PO3-
BUTKy Ykpainu» (2008); H. [Tapxomenko
3a nukya mpanb <«IIpobiaemMu po3BUTKY
MaTepiajJbHOTO i TPOIeCyaJTbHOTO IIpaBay
(2011); O. Kama Ta C. [Tpuaynpkuii 3a
[UKJI TIpaib 3 TPOOJIEM TOCTiKEHHS
KPUMiHOJIOTIi B YKpaiHi.

Tsopua aisibHicTh IHCTHTYTY Oasy-
€THCST HA TJIMOOKOMY BUBYEHHI TIPAKTUKN
peastizailii YNHHOTO 3aKOHO/IaBCTBA, CITiB-
mparii 3 Iep>KaBHUMU i TOCTIOIAPCEKUMU
opraHamu. [HCTUTYT Ma€ TicHI 3B’SI3KHU 3
Bepxosnoio Pajoio, AnminicTpariieio
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[Tpesumenra i Kabinerom MinicTpis
Ykpainu, MinictepcTBoM ocTuilii Ykpai-
Hu, Koncrturytiiinum Cynom, Bepxos-
uuMm CyzoMm, BummumMm rocrnopapchbkum
cy/ioM, Buiium aiMiHiCTpaTUBHUM CYJIOM
Ykpainu, leHepasbHOI0O POKYpPaTypoio
Ykpainu, IiHIIUMU TPaBOOXOPOHHUMU
opranamu, KuiBCbKOIO MiCBKOIO PajIofo,
MiCIIEBUMH JIEP;KAaBHUMM aJMiHiCTpaIlisi-
MU Ta OpTaHAMU MiCIIEBOTO CaMOBPSIIY-
BauHs1. CriBpoOiTHUKY [HCTHTYTY € Yite-
HaMU HAYKOBUX 1 HAyYKOBO-KOHCYJIbTA-
TUBHUX PaJl NPU BIiATIOBITHUX JIepPKaB-
HUX OpraHax, IpaifoioTh y CTBOPIOBAHNX
HUMU KOMICIsIX.

IncTutyTOoM TiATOTOBJIEHO Ta HAI-
CJIAHO JIO BiJIMOBITHUX JIep;KaBHUX Opra-
HiB BEJIUKY KiJIbKiCTh HAYKOBUX 3aITUCOK
Ta IHITUX TTPOTO3UTIiN 1 peKOMeH/ Il 3
NUTaHb YJOCKOHAJEHHS YMHHOTO 3aKO-
HO/IAaBCTBA 1 TPAKTUKHU HOTO 3aCTOCYBaH-
1. 3 1995 p. tyr mie Pama naykoBux
exkcrieptus (ronoBa — B. Cemuwnk), sgka
OPOKY Hazae 63bKo 60 excrepTHIX
BUCHOBKIB.

Ha ocobimBy yBary 3aciayroBye
y4acThb BUEHUX [HCTUTYTY B KOHCTHUTY-
MIMHUX MPOEKTaxX He3aJe;KHOI YKpaiHu.
3okpeMa, B IHCTUTYTI TIpu MiATOTOBII
npoekty Konctutytii Ykpainu 1996 p.
Oysu po3pobJieri i HazgicaaHi 10 Bifmo-
BIIHMX JlepKaBHUX OpraHiB HayKoBa
KOHIIETIis i BIacHUH mpoekT OCHOBHOTO
3akoHy YKpainu. ABTOp IUX PSAIKIB OYB
yienom  Komucrurymiiitnoi — kKowmicii
Bepxonoi Pasiu Yrpainn,a B. ABep’aHoB,
I. Bytxo, JI. Kpusenko ta B. Iloropinko
BXOJIUJIH JIO CKJIaAy O(MilliiHuX pobounx
TPy 3 MiATOTOBKU TPoeKTy KoHcTuTyrii.
[. Ycenko B3sB yuyacTb B OCTaTOYHOMY
TEPMIiHOJIOTIYHOMY pe/laryBaHHI TEKCTY
Koncruryii.

Y 2007 p. Bueni [acturyTy noayunim-
csg JI0 TIpoIlecy OHOBJEHHS UYWHHOI
Koncrtutytii Ykpaiau BifilloBiHO /10
Ykasy [lpesunenta Ykpainu Big 27 Tpy-
H4 11b0T0 poky «IIpo Harionanbuy KoH-
ctuTymivay paxy». o ckaamy Hario-
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HAJIBHOI KOHCTUTYIIHOI pajiu Bifi [HCTH-
tyty yBitiman 1O, Illemmrydenko,
B. ABep’stnos ta B. Cipenko.

Huni B IncturyTti mparoe 1moHaj
98 HaykoBUX CIHiBPOOGITHUKIB, y TOMY
uucsti 613bK0 90 TOKTOPIB 1 KaHMIATIB
IOPUINYHNX HayK, 14 akazieMikiB Ta 4Je-
HiB-kopectionzienTiB HAH VYkpainm i
HarionasnbHoi akaziemil TpaBOBUX HayK
Ykpainu, 10 naypeatis [lepskaBHoi 1pe-
Mil YKkpaiHu B rajysi HayKW i TEeXHIKH,
3acaysKeHl Jig4yi HayKW 1 TeXHIKU Ta
3acJayskeHi ropuctu Ykpainu. bBararo
HAYKOBIIIB HaropojkeHi opjeHamu i
Me/aJIsIMU.

¥ 2011-2013 pp. npoBigHi HAYKOBIL
Incruryty npamosanu y ckiaani Konceru-
Ty1iiiHOI AcambJiei 3 1roOTOBKHU IIPOEK-
Ty Konrerniiii BHeceHHs 3MiH /10 KoHcTu-
tymii Ykpainu. Ilg Konnenmis Gysa
cxBasieHa AcambJie€ro i BoHa Moxe GyTh
BUKOpHCTAHA Yy IIPOIECi IOAAJIbIIOT0
ynockoHanerHss Koncrurytii Ykpainm.

TonoBHUME CTPYKTYPHUMU OJIMHUILS-
mu [nctutyTy € 10 HAyKOBUX BiTisIiB:
Teopil sepKaBu 1 mpaBa (3aBisyBauy —
H. Omninenko); icTOpUKO-TIPaBOBUX
nocaijkenb (3aBigyBay — 1. YceHko);
KOHCTUTYIIHOTO IIpaBa Ta MiCI[€BOrO
camoBpgayBanHd (3asigysauy — lO. [1lem-
IIYYEHKO); TIPOGJIEM JIePKaBHOTO YIIPaB-
JIHHS Ta aAMIHICTPAaTUBHOIO IIpaBa
(3aBigyBau — O. Amnzpiiiko); mpobiem
I[UBIJIBHOTO, TPY/ZIOBOTIO Ta Ii/IIIPUEMHU-
1bKoro mpaBa (3aBigyBau — H. XyTopsn);
npobsieM arpapHOTo Ta 3eMeTbHOTO
npaBa (3aBigyBau — [I. Kysunuu); koc-
MIYHOTO Ta €KOJIOTIYHOTO TIpaBa (3aBiy-
Bau — H. MasumieBa); mpobsieM Kpumi-
HAJIBHOTO TIPaBa, KPUMIHOJIOTII Ta Cy[0-
ycrpoio (3aBigyBau — O. Koctenko);
Mi’KHAPOHOTO TIPaBa Ta MOPiIBHSIBHOTO
npaBo3HaBcTBa (3aBigyBau — B. [lenu-
COB); TIPaBOBUX MPOOJEM IOJITOJOTI]
(3aBimyBau — I. Kpecina).

Kpim Toro, y ckmazni un npu [actutyTi
JIIOTH BiCIM 1IEHTPiB, a Takoxk Haykoa
pazia 3 KoopaWHaIlii (DyHIaMeHTaThHUX

npaBoBux pociaijzkedb HAH Ykpainm
(xepiBauk — 1O. Hlemmryuenko). Ilix
eriofo octaHHbol Oyin BUIaHi Taki (hyH-
JlaMeHTaJIbHI Tpaili, SK MeCTUTOMHA
«[Opuanuna enmukIONIENIST>, ECATU-
TOMHA « AHTOJIOTiS YKPATHCHKOI IOPUITIY-
HOI JyMKW», BUOpaHi TIpalli akajemika
M. Bacusenka y 3-x Tomax, «Bemukuii
eHIUKJIONEeJAMYHUN OpUIUYHUI CJI0B-
HUK», a CITIJTbHO 3 AKa/IeMIi€I0 TIPABOBUX
Hayk Ykpainn (HuHi — Hamionanbna
aKazieMisd TpPaBOBUX HAayK YKpaiHm) —
matutoMui mpaii «IIpaBoBa cucrema
Ykpainu: icTopisi, cTaH Ta NepcrueKTUuBU»
Ta «[IpaBoBa foKTpUHA YKpaiHu».

TpaauitiitHo TTiIHI TBOPYI 3B’ I3KU MU
migTpuMyeMo 3 HaitionaiabHUM 0puind-
HUM yHiBepcuteToM iMeHi Spocsasa
Mynporo, opuandHuMu (haxkyIbTeTaMu
KwuiBchkoro HaiioHaJibHOTO yHiBEpCHUTE-
Ty imeni Tapaca [lleBuenka, JIbBiBCbKOTO
HAIlIOHAJBHOTO yHIBEPCUTETY iMeHi
IBana ®panka, HamionaabHuM yHiBep-
cutetoM <«OJecbka IOpUAMYHA aKaje-
Misty», KuiBebkum Ta XapKiBChKUM HAITio-
HAJIbHUMHU YHIBEPCUTETAMU BHYTPIIIHIX
cipaB, YKPaiHChKOIO aKaJeMieio GaHKiB-
CBKOI cITpaBy, [HCTUTYTOM MIZKHAPOTHUX
Bignocu KuiBChbKOTO HAIiOHAJIBHOTO
yHiBepcutety imeni Tapaca IlleBuenka
TOII1O.

[HCTUTYT IPOBOAUTD SIK HAIlIOHAJIBHI,
Tak 1 MIZKHApPO/JHI HAyKOBi KOH(bepeHTIil
Ta cumnosiymu. Pazom i3 Harionaibaum
KOCMIYHMM areHTCTBOM YKpaiHU BiH,
30KkpeMa, TpoBiB y M. Kuesi y 2006 p.
Mixnapognuii cumnodiym OOH 3 koc-
MIYHOTO TIPaBa, SIKUI OTPUMAB MIMPOKUIA
[MO3UTUBHUIA pE30HAHC.

CuiBpobitHukn IHCTUTYTY BXOISTH
0 CKJIaNy MIKHAPOJAHUX JleJieraiiii
Ykpainu, y Tomy uucii Ha cecigx lene-
paibHoi Acam6siei OOH. THcTuTyT 3/11#1-
CHIOE TBOpYE CHiBPOOITHUIITBO 3 IHCTH-
TYTOM Jieps;kaBu 1 TpaBa Pociiicbkol aka-
aeMii Hayk, [HCTUTYTOM 3aKOHOZABCTBA
npu Pazni MinictpiB Pociiicbkoi Depe-
pairii, HAyKOBUMHU i HAaBYATbHUMU OPU-
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BIXW I 3JOBYTKW 65-PIYHHOIO MNOCTYIY

anunumu  neatpamu CIHIA, Dpaniiii,
Himeuunnu, Yropmunn, [Tosbmi, Kazax-
crany, Pecry6miku Bisopych Ta iHummx
KpaiH.

HaykoBa gignbnicts IHCTHTYTY Ha
HAIllOHAJIBHOMY pIiBHI 3/IMCHIOIOTHCS Y
KOHTEKCTi il iHTerpailii 3 OPUANIHOIO
ocBiTo1o. [Ipu 11bOMy BUKOPUCTOBYIOTHCS
pidHOMaHITHI 11 Gopmu. 3okpema, TIpo-
Bi/iHI BueHi [HCTUTYTY HmIMPOKO 3aiyya-
I0ThCSI 10 YATAHHS KYPCIiB JIeKIiil y Oara-
ThOX HaBUAJIbHUX 3aKJaZax KpaiHu
(KuiBchbkuil HaIliOHAJBHUHN yHIBEPCUTET
imeni Tapaca IlleBuenka, KwuiBchkuii
HaIllOHAJIBHUN YHIBEPCUTET BHYTPIIITHIX
cripaB, [HCTUTYT MiKHAPOAHUX BiTHOCUH
KwuiBchkoro HaiioHaJbHOTO yHIBEpCHUTE-
Tty imeni Tapaca IlleBuenka, Hartio-
HAJIbHUN TeJJarOTiYHUI  YHIBEPCUTET
im. M. I1. [TparomanoBa, YKkpaiHcbKa aka-
jeMist 6aHKIBChKOI CIIPaBU Ta iH.).

Haiibinbin edeKTUBHOIO, CHCTEMHOIO
bopmoro Takoi iHTerparii € TBOpYe CIiB-
pobitHunrBo Incturyry 3 KuiBchkum
yHiBepcutetom mpaBa HAH VYkpainm
(xepiBaUK — 1Ipoecop IO. bommipknit),
sKe BXe TpuBa€e TmoHaa 15 pokis.
Hayxkosii IHcTuTyTYy pesyJibraTé CBOIX
TBOPYMX JIOCJI/KEHb BUIPOOOBYIOTH Y
CTYZICHTCBKUX ayaAuTOpisix. [HCTUTYT i
YHIBEPCUTET IIPOBOJATD CIIJIbHI HAYKOBI
I  HayKOBO-TIPAaKTUYHI KOHQepeHIIii,
B32EMOJIIIOTH Y IMIITOTOBIN KaHW/IATIB 1
JIOKTOPIB IOPUAIMYHUX HAyK 4epe3 aclli-
PaHTYPY i IOKTOPAHTYPY, PA30M BUIAIOThH
MoHoTpadiuHi mpari, MTiAPYIYHUKHA |
HAaBYAJIbHI TIOCIOHUKH.

CrpaB:KHBOIO IIKOJIOIO JJIST ITepeBip-
KU HAYKOBUX 1/Ieil CTaJIM METO/I0JIOTIUHI
ceMiHapH, gKi MepioInIHO TTPOBOASITHCS
[HcTuTyTOM paszom 3 opuaMIHOL dip-
Moio «CakoM». 3arajbHOI PyOPUKOIO
17 Hux € «IOpuanyna Hayka i CycCIiyib-
CTBO: 1IpobsIeMu Teopii i MPaKTUKI».

o yyacti y ceMiHapax, KpiM HayKOB-
I[iB, 3aJy4aloTbCd HApOJHI JAelyTaTu
YKpaiau, BiIoMi /Iep;KaBO3HABIl TOIIO.
Haykosuii i npakTU4YHUII iHTEpec, 30Kpe-
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Ma, BUKJIMKAJIM TaKi METOO0JIOTIYHI ceMi-
Hapu: <AKTyasbHi TPOOJIEMHU CYIOBO-
npaBoBoi pedopmu B Ykpaini» (1999);
«ITapramenrapusm B YkpaiHi: Teopis i
npaktuka» (2001); «Koncrurytiiino-
npaBoBa pedopma B Ykpaini: nmpobiemu
teopii i mpakturuy» (2002); <«Ipoma-
JISTHCbKE CYCITIJIBCTBO 1 JiepskaBa B YKpai-
Hi: mpobiemu B3aemoxii»  (2004);
«TeopeTuko-meTo0I0TiuHI  TIPOGIEMU
e(eKTUBHOCTI 3aKOHO/IaBCTBA YKpaiHU»
(2005); «/lemokpaTuuHi  Tpolecu
PO3BUTKY YKPAlHCBKOI J/eP:KaBHOCTI i
rPOMaJITHCHKOTO cycriiibetBay (2005);
«IIpobaemu kopudikailii 3aKkoHOLaBCTBA
Ykpaiau» (2006); «Hamionanbna nep:xa-
Ba i mpaBo B yMoBax riobasizarii»
(2007); «ITpobemu opratisarii gepskaB-
HO1 B1aau B Ykpaini» (2008); «AkTyanbHi
npobyieMy TpaBa BJIACHOCTI 32 3aKOHO-
naBcTBOM Ykpainus» (2011); «Metozmomno-
riyHi MUTaHHS OHOBJEeHHS KoHCTUTYII
Ykpainuy (2012); «KonnenryaapHi nutan-
HS YJOCKOHAJIEHHS KOHCTUTYLIHHUX
3acajl 3/INCHEHHS TTPABOCY/IS B YKpaiHi»
(2012); «KoncrurytiliHo-1ipaBoBi 3aca-
1IN JIEP;KAaBHOTO CYyBEPEHITeTY YKpaiHu B
yMoBax riobasmi3ariii: mpobaemu Teopii i
npaktuku» (2012); «TeopeTnyno-meTo-
JIOJIOTTIYHI TPOOIEMH CYyYaCHOTO KOHCTH-
TYIIOHAI3MY Ta JIepsKaBHOTO YIIPaBJIiH-
Hd B Ykpaini» (2012).

Topaictio IHCTUTYTY € HAYKOBI TIKOJIY,
K chopMyBasUCsT TIPOTSATOM HOTO iCHY-
BaHHS Ha 3acajlax HACTYIHUITBA y HayIL.
/lo Hux, 30Kpema, HajeXaTh HAYKOBI
KO MI>KHApPOJIHOTO ITpaBa aKajieMiKa
B. Kopempkoro, ictopii gepskaBu i TipaBa
akanemika B. Babis, mepskaBHOTO yripas-
JiHHs yineHa-kopecionnenta HAH Ykpai-
Hu B. IIBeTKOBa, KOHCTUTYIIITHOTO ITpaBa
yneHa-kopectouzienta HAH  Ykpainu
B. Tloropisika, mipo6Jiem iHTepeciB y 1pasi
ynena-xkopecriongenta HAH  VYkpainn
B. Cipenka, eTHO/IEp;KaBO3HABCTBA YJIeHA-
KOpecroH/ieHTa AKajieMii TIpaBOBUX HAayK
Ykpainu IO. Pumapenka, arpapHoro npasa
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1O. LLlemiuyHeHKo

yjena-kopecriongenta HAH  VYkpainnm
B. Cemunka Ta iH.

Pazom 3 TuM 16a€EMO TIPO iHCTHUTYT-
CbKY HAayKOBY 3MiHY, TiZITOTOBKY HOBOTO
MTOKOJIIHHST KaHAUAATIB i JOKTOPIB I0pHU-
JAMYHUX Ta HOJITUYHUX HayK. PoOuThCs
11e, TOJIOBHUM YHMHOM, Yepes aclipanTypy
i mokTtopantypy. CTaHoM Ha MOYaTOK
2014 p. B acmipaHTypi W JIOKTOpPaHTYPi
Iucturyty HaBuanocs monan 90 ocib na
yMoBax 010/KeTHOTO (hiHAHCYBaHHS i Ha
KOHTpaKkTHill ocHoBi. Cepex acmipaH-
TiB — TIPOMaJIsIHU $IK YKpaiHu, Tak i
IHIIKUX KpaiH.

VCIiniHO /i€ TaKOXK IHCTUTYT 3/100y-
BauiB HAYKOBUX 3BaHb. HuHI fioro Kijb-
KiCHUI cKJaj Hastiaye 6sm3bko 60 ocib.

IIpu InctuTyTi /i€ KijibKa crierfiaaiso-
BaHWX BYEHWX PAJ[ IO 3aXUCTY JMCepTa-
mil. Humu oxornuieni Maiizke Bei lopuiny-

Hi cremianbHocTi. [Tlopoky B 1Iux pajmax
3axuinaeroest 50—60 H0KTOPIB 1 KaHaM/IA-
TiB IOPUANIHUX Ta TOJTITUYHUX HAYK.

[linroToBKAa HAYKOBUX KaJ[pPiB € BaXK-
JIUBUM 3aBJIAaHHSIM Jupekilii i Buenoi
paqu Inctutyty. Im y oMy monomarae
Paza Mmosonux BUeHUX.

Takum umHOM, 65-piuHNA JOCBIiX
NisibHOCTI THCTUTYTY Zieps:kaBu i 1paBa
im. B. M. Kopenpkoro HAH VYxpainu
CBIIUUTD TIPO Te, 10 BiH 3aBXK/IU 3aliMaB
MPOBI/IHI TIO3WIII B YKPATHCHKiN 1OpU-
nuunit Haytmi. I cporomui IncturyT €
(bmarmanom y  BigmoBigHiM  cdepi
JistnbHOCTI. 151 istAbHICTD, 3BUYAITHO, He
no36aBJieHa IEBHUX HEIOJIKIB. AJle 3ara-
JIOM B aKTUBI [HCTUTYTY Baromuii TBOP-
it 10pOOOK, SIKUH € TEOPETUIHUM (DyH-
JlaMeHTOM oOYI0BY B YKpaiHi IpaBoBoi
JiepsKaBU 1 TPOMAJISTHCHKOTO CYCITITbCTBA.
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Axmyaavna mema Homepa:

«Cy4acHi npobaemuv BITYN3HSHOI OpUANYHOI HayKu»

1. Teopemuko-memodoaociuni acnekmu po3eumky

npaeosnaecmea

ITPABOBU CBITOIJISAL
AK ABUIIE COIIIAJIBHOT TIMCHOCTI

epeJl yCiX CKJIaIOBUX, 1O SIBJISIOTH
coboI0 meMoHCTpario «aedinu-
Ty» (ab0 BiICYTHOCTI PO3BUTKY) B
pi3HUX chepax KUTTEMISATBHOCTI JIOIN-
HU, KOMYHIKAQTHUBHUM IUBIJTi30BAaHUM
eyleMeHTaM MU O BiJIajii OJTHE 3 TIePIITNX
Micitb. MOXKIIMBO OJiHE 3 TIEPITOOCHOB-
HUX, HAaBiTh, TOPIBHSIHO 3 EKOHOMIKOIO.
Crig BpaxoByBaTH, M0 HaBITh CYTTE-
B€ MOKPaIlaHHSI €KOHOMIYHOI cUTYyallii B
KpaiHi He 3MOrJI0 6 MBUAKO IIPUBECTH 10
HAJIE’KHOTO CTaHy IPOMAJITHCBKOIL BiJIITO-
Bi/IAJIBHOCTI, 1110 MAE IMITPYHTAM HAJEXK-
HUN TpaBOBUN cBiTOTMAA. BoueBunb,
f1eThCs 1IPO MPaBoBy MpobiieMy hopmy-
BaHHs OCOOMCTOCTI, SIKa 3J[aTHA CaMo-
CTITHO MWCJUTH, TPUNUMATH PIllIeHHH,
nyGJiYHO BUpakaTh CBOIO JYMKY, YCBi-
JIOMJIIOBATH Ta MPpUitMaTh Ha cebe Bifo-
BiZla/IbHICTh 32 HACHIAKKM CBOEI ImyOsiiu-
HO1, 0COOJIUBO TOJITUYHOI, TiSJIbHOCTI.
© H. Owuimenko, 2014
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H. OHIIIIEHKO

00KmMop opuduHUX HayK, npoghecop,
axademix HAIlpH Ykpainu,

3aeidyeay 6iddiay meopii depycasu i npasa
(Incmumym depycaeu i npaea

im. B. M. Kopeuvkoco HAH Ykpainu),
3acayxcenul ropucm Yxpainu

[TikaBuM y 11bOMY KOHTEKCTI 1 BiJiIIO-
BIZIHO [0 OCTaHHIX IOJITUYHUX MOJIN B
Ykpaini cTtae po3yMiHHS TAaKOTO SIBUINA
COIIiaJIbHOI JIIMCHOCTI, SIK MPABOBUN CBi-
torngza. [Ipudomy 114 I1ikaBicTh MOKe
OyTu TOB’s13aHa i 3 TeopeTuKo-himocod-
CBbKUM <«3BYYaHHAM», 1 3 MPAKTUUHUM
3HayeHHsAM I1i€i Kateropii. Cporomni
IOpUIMYHA HayKa XapaKTepu3yeTbCs
polecaMy 3BepHEHUMMU Ha IepeopieH-
Talio MPaBoOBOi TPOOJEMATUKY IIOJI0
CBITOTJISIIHUX OCHOB IIPABOBOTO SKUTTS
cycmigberBa. Came Hayka J103BOJISIE
XapaKkTepusyBaTu IIPaBOBY [IyMKY $K
Mpotiec PO3yMiHHS COIIaJIbHO-TIPABOBOL
JUCHOCTI, TTi3HABAJIbHY AISTbHICTH OKPe-
MOro iHJMBiZAa i 9K BUpPa3 0COBIUBOTO
CKJIQ/ly XapakTepy, pO3yMY, CBITOIJISI/IHO-
MPaBOBUX OCHOB Ti€l 4M IHIIOI €MOXH,
KyJIBTYpH, IuBimisanii [1, 14—15].

Cuin 3a3Ha4UTH, 1110, HA JKaJb, B YMO-
BaX, KOJIM 1TPABOBa JIIMCHICTh XapaKTepu-
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H. OHilyeHko

3YETHCS BTPATOIO IIHHOCTEN, BipH, iHKO-
JIM CeHCY OYTTSI, CYCIIJIBCTBO XapaKTePH-
3YETHCSI BTPATOIO ETHYHUX HAYAT, OJI13b-
KX JIO ITOHSITD «COBICTB» Ta «000B’ 30K >
Bce 1e, y cBoio uepry, npusBoAUTH 110
€TUYHOTO «BUCHAKEHHST» COBICTI 3 ycima
BinoBiAHMME Hacaiakamu [2, 151-162].
Ot3xe, TPO HAJIEKHY MO TUKO-TIPABO-
By aKTHUBHICTh OCOOMCTOCTI, IO CTa€e
MOKJIUBOIO B YMOBaX PO3BUTKY i 3a0e3-
MeYeHHsT MpaB, CBOOOI Ta 3aKOHHMX
iHTepeciB JIIOJAWHU, CTA€E MOKJIUBOIO 3
PO3BUTKOM IIPABOBOT'0 CBITOTJISILY Cydac-
HOTO CYCIJIBCTBA 1 cydacHoi 0cobucToc-
Ti — MOKHA TOBOPUTH TIIbKU y 3B’SI3KY 3
HaJIEKHUM [1PaBO-CBITOCHPUUHATTSIM.
IIlo me osnagac? Ile i € Ta cama
«MeTamopd03a», po IKy TUIITYTh COILIO-
goru [3]: 3HAHHSA Ta HaBiTh HABUYKU
KOPUCTYBaHHSI €, a iHTepHaJsisallii
(inTepiopusariiii), TOOTO 1EpPEXoLy y BHY-
TPIITHIO SIKiCTh He BigOyBaeThest |3, 239].
Bumaerbes, npaso, mo6 OyTH yCIHINTHO
CHPUUHSATUM, KPiM JIeMOHCTpallii CBOEI
IUSJIbHICHOI <«IOTEHIIMHOI» 3aTHOCTI,
MOBUHHO BKJIIOYATHUCS B [IEPBUHHY COI1i0-
Jorisaiiio, K IleBHa CKJIa/[0Ba BiIIIOBI/-
HOTO MAacCHBY, SIKHII Ma€ 3acBOIOBATHUCS,
MOYNHAIOYH 3 CAMOTO PAHHBOTO BiKY, 1100
HoTiM He OYyTH BiJIHECEHUM JI0 KaTeropii
«IITYYHUX PeaTbHOCTEl», SIKi He MpuTa-
MaHHi Tiil uu iHmii ocobucrocri [3, 240].
Y 1boMy KOHTEKCTI CJIiJl aKIleHTyBaTh
yBary Ha HayKOBO-JOCJiIHUIIbKUX IIPa-
49X BITYM3HSHUX TPABO3HABINB [4].
Kpim Toro, xorisocst 6 060B’13K0BO 3Bep-
HYTU yBary Ha Te, 1[0 TIPaBO 3iliCHIOE
cBOI (yHKIII He BiztocobJIeHO, a B €IMHO-
My KOMIIJIEKCI 1 TiCHIH B3a€MO/Iii 3 iHIIN-
MW COITIaJIbHUMU PETYJIITOPaAMU.
CormianbHi GyHKIT MOpasi, 3BU4YaiB,
MTOJIITUIHUX HOPM 3HAaYHOIO MipoIo i/IeH-
ThuHi QyHKIisSM 1ipaBa. PizHuiig mosis-
ra€ B COI[iaJIbHIM 3HAYYIIOCTI CYCIIiJib-
HUX SIBUII, 110 PETYJIOI0THCS MOPAJIbHU-
MU, MOJITUYHUMM i IIPAaBOBUMHU HOpMa-
Mu. IHakmie Kaxkyuu, y MexXaHi3mi
COITIATBHOTO PETYJIIOBAHHS CIIOCTepira-
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€THhCSI CBOEPIIHUN PO3IOIII posiell Mix
IPaBOM, IOJIITUKOIO, MOPAJIJIIO, 3BUYAsI-
MU, TPAAMINISMU TOHIO Y BUKOHAHHI
OJTHOTO 1 TOrO CaMoOro 3aBJaHHSA — BIIO-
PSIIKYBaHHS CYCIIJILHUX BiZIHOCHH.

Tomy TpaBOBHUil CBITOIJISA TIEpECIYHOI
JIIOZIVHY B IIEBHOMY CYCIIIJIBCTBI HE MOJKe
OyTH BiJOKpDEMJIEHUM 1 HEBiZIOKpeMJIe-
HUU BiJl HASIBHOI «BILJIMBOBOI /Iii», HacaM-
nepe/| caMme IpaBa Ta iHITUX COIIaJIbHUX
PeryJigTopiB.

Kpim Toro, criji 3BepHYyTH yBary Ha Te,
110 podJieMa He B TOMY, IO iCHYE CYTTeE-
Ba PI3HMII MizK OyAeHHOIO Ta Ipodecio-
HAJIbHOIO IIPABOCBi/IOMICTIO, a B TOMY, 1110
SIBJISIE cOOOTO TTPABOBA [yMKA 3BUYANHOT
monunu ta npodecionana [5, 202-203].
Coit 3a3HAYUTH OO0 TPATUILINA TTPABO-
BOi peajibHOCTI, SIKi IMpUTaMaHHi TpoMa-
ISTHCBKOMY CYCHIJTBCTBY — CBOTOJIHI SIK
HIKOJIM TOCTPO BiZIUyBAIOTBHCSI HEIOJIIKH,
cchopmoBai i/ BIJIUBOM PIi3HUX UYWH-
HUKIB IOPUANYHOI IYMKH.

[Iloso TepMiHONOTIUHOT BU3HAUYEHOC-
Ti, HA HaIlly JYMKY, I1iJl TPAaBOBUM CBiTO-
TJIS/I0OM CJIiJI pO3YMITU y4BY PO MPaBo,
K (eHoMeH colliaJbHOI AiMCHOCTI.
Akmo iHTeprnpeTyBaTH 1€ BU3HAUYCHHS
0/10 TOTPeO IOPUANYHOI TIPAKTUKU, TO
1€ ySABJIEHHS PO PO3BUTOK COIiaIbHUX
CUCTEM, IIPO JKUTTS CYCIIJIbCTBA, IPO-
1ecu KUTTENISTBHOCTI B Jlep:kaBi Ta
CBITI B KOHTEKCTI TPaBOBUX Peasiid.
Kpim Toro, neski pociaiiHUKU TiaKpec-
JIIOIOTD «IIPABOJIIOIMHHY» IIPUPOJLY T1pa-
BOBOTO CBIiTOTJISIY, CHPSAMOBaHy Ha
3a[I0BOJIEHHS] JKUTTEBO HEOOXiTHMX
norpeb, 3abe3nedeHHsT PIBHOCTI Ipas,
TOJIEPAHTHOCTI, <«IIPaBO306OB’I3aHOTO>
XapakTepy MpaBOBOTO CBITOrsINY (KOH-
CeHCYCHa peaJi3aiiga MOXJINBOCTEN
KOKHMM YYaCHUKOM COI[iyMY ), HeoOXij1-
HOCTi HOPMATHUBHOTO 3aKpillJIeHHS IIPU-
POAHUX TIPaB HOCIIB MPaBOBOTO CBITO-
rasany [4, 3].

B. TymanoB na movatky 90-x pokiB
[6], O. JleiicT yepes pecaTupivusi HAro-
JIOTITYBAJTN HA HEJIETKOMY TIIISAXY (hOpMY-
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[MPABOBWIV CBITOI/IA AK ABULLIE COLIAIbHOI AINCHOCTI

BaHHS IOPUUYHOTO MUCJIEHHS, 1[0 CIIU-
PAETHCS Ha BiTHOCWHU TPOMAISTHCHKOTO
cycmisibcTBa 1 cTabibHOTO — TIpaBa.
«¥Y MacmTabi cycribeTBa IOPUANYHE
MUCJIEHHSI He MOYKe CKJIACTHUCS 3a HaKa-
30M 3BepXy, BOHO BWHUKAE pa3oM i3
MacOBHUM IIOBCSIK/IEHHUM IHTEPECOM J10
OCMUCJIEHHS CYCIIJIbBHUX Bi/[HOCUH Yepe3
KOHKPETHI TpaBa Ta 000B’sI3KM iX ydac-
HUKIB, Mi/[CTaBU BUHUKHEHHS I[UX TIPaB i
000B’sI3KiB, y 3B’sI3Ky 3 ITPOIleCYaTbHUMNI
rapaHTigMU TPABOBITHOCUH 1 BiAOBI-
MATBHICTIO 32 TIOPYIIEHHS TPaB i HEBU-
KOHaHHsI 000B’s13KiB> |7, 279)].
IrHOpYBaHHS ySBJIEHD PO POJIb i 3HA-
YYIIiCTh MTPaBa, SIK COIiaTbHOTO heHOMe-
HY, HA TIEBHUX eTaraX PO3BUTKY TTPU3BO-
ITh 710 (hopMyBaHHS Miy PO CTIHKIH
IIPaBOBUII HIT1JII3M Y CJIOB’SIHCBKUX Jlep-
skaBax. [lett Mid € 3pydyHUM JIJI5T MOKHO-
BJIQIIIB 1 O3BOJISIE 3aKOHO/IABITIO TIEpe-
KJIACTU Bi/JITOBIIATIbHICTD 32 TTPOBAJI €KO-
HOMIKO-TIPaBOBUX pehOPM y CYCHITbCTBI
Ha caMe 3K CyCIiJbcTBO. MosKkHa MOiIu-
™ nymky O. Jleificta mpo Te, 1o He0-
CTaTHSI PO3BUHEHICTb I0PUIUYHOTO MUC-
JIGHHSI 3aBaKAa€ YCBiJIOMUTH, 1110, BJIACHE,
MM XoueMo Bij mpaBa. Cirij miKpecanTH,
0 TPaBoO, MOTO MOKJIWBOCTI Ta BUMO-
' — 1ie Ta peaJis, siKka IOBUHHA BiJIMeXXO0-
BYBaTUCS Bij OJIM3BKUX, ajle IHIINUX pea-
JIA 13 TIIONUHU €TUKU, MOpaJi, AyXOB-
HOCTI, KAaHOHIYHUX HOPM TOIIIO.
CbOTO/IHI CYCIIJIBCTBO XapaKTepu3y-
€ThCS PI3KUM TAJ[IHHSAM yBaru Jio 1mpaBa
a00, HaBiTh, MOKHA CKA3aTH 3HEBATOIO /10
GaraTbOX TPABOBUX MOJIOKEHD Ta HACTa-
HOB. Tak, MaGyTh, HIKOTO He 3AMBYEII
SBUIIAMU TIPABOBOTO HITiJII3MY Ta MPaBo-
BOTro rnecuMizmy. Cam TepMiH «I1eCUMi3M»
BU3HAYAETHCS AK CBITOCHPUUHATTH,
nepeiHsiTe CMyTKOM, Oe3HaJi€r0, HeBi-
PoIO B yCIIiX, y kpaiie MaiibytHe |8, 940],
a6o mecumisMm (Bix dp. passimisme, 3 nar.
pessimus — HalTipImmii) — cBiTobaveHHsl,
cTiOBHeHe Oe3Ha/Iil, HeoBipy 10 MOy T-
HBOTO; CXUJIBHICTH OauuTH B YCHOMY
Tinbku norane |9, 564]. Ioxi6Hi Bu3Ha-
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YeHHs HaBeJeHi i B iHIUX TJIyMayHUX
croaukax [10, 333, 365].

Posrasgaysmm 11i gediniiii, XoTtijgocs
6 maBectu nesiki mipkyBanus. Crpasa B
TOMY, IO CHPUIHATTS a0o0, MPaBUJIbHI-
11e, oliHKa OyIb-SIKOro SBUIA 3 MO3KIIINA
MecCUMi3My O3HAYa€ BIJICYTHICTb PYXY,
PO3BUTKY, BAOCKOHasieHHd. Ile sBuie
nosbasisie cetncy Maiibyrne. ChorojHi
Bce Oijiblie mecuMicTHYHMUX OIiHOK (1 11e
He Oe3IICTaBHO) MO0 MOKJIMBOCTEN
KOHCTPYKTHBHOTO TIPABOBOTO PO3BUTKY.

CyuacHuii KpW30BUU CTaH Ta HOTO
MPOSBU TOPO/KYIOTh CTIHKUI cOTliaib-
HUH Ta MPaBOBUIN IECHUMi3M, IO TPaHC-
(hopmyeThCs CHOTO/IHI 13 TIOMWHN €MO-
i, TOYYTTiB, BiYYTTiB, IEepeKNBAHb
(TpaBoBa TICUXOJIOTIST) Y TJIONTUHY TIEepe-
KOHaHb, CTaBJIEHHS, YsIBJIE€Hb, CTEPEOTH-
niB (mpasosa igeosorist). Ile i 06ymoB-
JIIOE TIEBHY Ty YW iHIIY, Ha Kajb, He
3aBXK/IU GakaHy JUIST CYCIJIBCTBA MOBE-
NHKY iHAWBIIA.

He npupmingioun awnamnizy npuddH
1IOTO SBUINA CIeTiaJbHOi yBaru (BCi
BOHU /100pe BiZIOMi SIK TIEPECIYHOMY T'PO-
MaJITHUHOBI, TaK i JEP:KaBHUM JisgdaMm,
[IOCA/IOBIISIM, TIOJIITUKAM, IIpe/ICTaBHU-
KaM HayKH), XOUeMO JIMIle HAroJOCUTH,
1[0 IECUMICTUYHI HACTPOI HaraTo B YOMY
HiBEJIIOIOTh, BIIKUIAIOTh MTOBATry /10 TIpaBa
SIK HAHOIJIBIN JIEBOTO pETYJIsATOpPa CyC-
MHIJIBHUX BiIHOCHH, a OT)Ke, 3aBa’KalOTh
(hopmyBaHHIO BIJIIOBIZIHOTO CYy4aCHUM
peastisiMm TPaBOBOTO CBITOTJISTY.

Y 1mx yMoBax, Ha Hally JyMKY, Heob-
XiJlHe BiJIPOJI’KEHHS TOBaru Jo TIPaBa,
MPUHITUITY BEPXOBEHCTBA IpaBa, MPUH-
1UIY 3aKOHHOCTI, TMiIBUIIIEHHS aBTOPU-
TETy 3aKOHY, 1[0 € Y1 HEHANUTOJIOBHITINM
3aB/IaHHAM TIPEJICTABHUKIB BITYU3HSAHOIL
Hayku. Tomy, He MPOMOHYIOUM HOBUX
«pelenTiB MUTTEBOTO OJYKaHHS CyC-
MJIBCTBA», BPAXOBYIOUH, IO II€ MPOIEC
He OJHOTO [IHsI, THKHS ab0 MiCsIls, 110
CYCHLJIBCTBO HE MOJXKE <OJy:KaTh» 3a
«IIOMaxOM YapiBHOI MaJWYKW», a JIOBipa
710 TIPaBa, 3aKOHY 1 PEKUMY 3aKOHHOCTI
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HE MO’Ke BUHMKHYTH MUTTEBO 3a OasKaH-
HSIM SIK TIPEJICTaBHUKIB BJIaaM, Tak i ii
OTIOHEHTIB, 200 TPEICTABHUKIB COIIIyMY,
XOUEMO HATOJIOCUTH Ha TUX HEBiIKJIAI-
HUX 3aBJIAaHHSX, 1[0 MAIOTh BAyKJIMBE 3Ha-
YeHHST 11[0/I0 O3HAYEHOI TIPOOIEMATHKL.

Mnerbes mpo HeCHPUITHATTS JlepsKa-
BM, 6araTbox ii
pedopMaTopchbKUX TMO3UIIN Ta CTapTiB,
110 MOCUJIIOE 1 TeCUMICTUYHI HACTPOI, i
CBIiTOTTISAIHI lechopMallii B CYCITTbCTBI.

[Tomyx mOpsAKy B JIOACBKOMY CycC-
MiJIBCTBI, — 3a3HaYaB BUAATHUN (imocod
ta MucsuTesb B. CoJioBiioB, — cynpoBo-
mKyeTbes nomrykoM Biaau [11]. IIpocy-
BaHHsI YKpaiHU JEMOKPATUYHUM MLJIsI-
XOM TIPSMO OB sI3aHe, Mo-TePIIle, 3 repe-
PO3IIOIIJIOM COIIABHOTO TTPOCTOPY MixK
JIEP;KaBOI0 1 TPOMAASHCHKUM CYCITiJIb-
CTBOM, a TO-/pyTe, 3 1X BU3HAYEHOIO,
6axxaHo OisbIl e(heKTHBHOIO B3aEMOJIIEI0
ab0 xo4a 6 HAJTarO/KEHUM CITiBiCHYBaH-
HSAM Y HOBUX MOJITHYHUX YMOBaX.

Crig 3a3Ha9UTH, 1O TPUHITUIT TIPiO-
pUTETHOTO (DYHKIIOHYBAHHS TPOMAJISTH-
ChKOTO CYCHIJIbCTBA CTOCOBHO JIEPsKABHOT
BJI/I 3HAXO/IUTh CBOE PO3TOBCIO/KEH-
HS, CTA€ BCe OUIBINT XapaKTEPHUM JIJIsT
reHepaJjibHOl IMHAMIKM PO3BUTKY Cydac-
Hoi cBiToBOI muBimizanii. Ile, 30kpema,
BiZToOpasKeHO y TMOSIBI Ta YCIIITHIN [Tis1Th-
HOCTI MiKHApO/IHUX HEBJIAJ[HUX OpraHi-
3alliil, HaAHAI[IOHAJbHUX I1HCTUTYTIB
OOH, IOHECKO, MOII Tomo. ¥ moky-
MEHTaX TaKWX OpraHizamiii 3adikcosa-
HUU TpUMaT TPOMA/ISIHCHKOTO CYCIIiJib-
CTBa HaJ[ JIeP>KaBOI0 TPU BUPIIIEHI TUX
Yy IHIIMX TPo6JIeM Ta KOH(JIKTIB.

[Ipore cnig BpaxoByBaTH, IO COIIi-
aJIbHI Ta MOJITUYHI TIepeBaru KOMyHika-
HIHHOT MOJIesi TPOMa/ITHCBKOTO CYCITiJIb-
CTBAa MOPIBHSHO 3 X <KOPCTKUMU» JIEP-
JKaBHUMY aHAJIOTAMH BiTIM3HSIHOTO THITY
IpoTSIroM mepeOyJ0BHUX MPOIECiB
BUKJIUKAJIN TEBHI i/lealicCTUYHI ySBJIEH-
HS Yy CBIIOMOCTI JIEMOKPAaTUYHUX KiJI.
[Iporosomiena raacHicTh JJ1 aKTUBI3aIlil
IPOMAJISIH CcTajla PO3IJISi/IaTUC SK TPO-
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MaJISTHChKE CYCILIBCTBO, AKe 3/1aTHE Biji-
CTOPOHUTH KOHTPOJb /IepKaBU B SKOCTI
i1 peasbHOI <«JE€MOKPATUYHOI 3aMiHU»
[12, 535-556].

CyuacHuil craH YKpaiHCBhKOTO cCyc-
miibcTBa TOTPEOYE Bil HAYKOBOI CITiJTh-
HOTH IIOUIYKY BIJIIIOBileil Ha 3arajabHO-
COIliaTbHI IMITYyJIbCH, SIKi MOTPeOyITh
3MiHU cTpaTerii pechOpMyBaHHS: TIepexis
HOro Bi/l HEKOHCTPYKTUBHUX CIIPOO 3aMi-
HUTHU JIeP5KaBY TPOMAISTHCHKUM CYCITiJIb-
CTBOM JIO 3YCUJIb, SIKI CIIPSMOBaHi Ha iX
3bamarncoBany B3aemoziio. Came TIpUH-
[T COIIAIbHOTO Ta O THIHOTO OaiaH-
CY y B3aEMOBIJJHOCUHAX JlepsKaBU Ta IPO-
MaJISTHCbKOTO CYCIIJIbCTBA ITOBUHEH CTa-
T OCHOBOIO JIJII BUTIPABJIEHHS Ta KOPEK-
1Ii1 icHyI0uO1 cuTyartii.

Y miii cdepi kpaina 3ycTpinacs cbo-
rofiHi 3 HaNOLIBIIMMKU TPYAHOIAMMU.
[TpobsieMu y B3a€MOBIZIHOCHHAX BiTYM3-
HAHUX BOJIOIAPIOIOYUX CTPYKTYP 3
cyO’eKTaMM Ta IHCTUTYTaMU TPOMAJIsTH-
CBKOTO CYCITIJIBCTBA € HACTIJIBKU CEPHO3-
HUMH, 1110 B HAI[IOHAJIbBHIN CYCHiJbHIMI
cBilomMocTi ctanu (hopMyBaTUCS TTOJIAP-
Hi, JIOCUTb CTIHKI YSBJIEHHS 1IPO Te, 10 B
Yxpaini 3aKOpAOHHI JAeMOKpPaTHUYHI
iHcTuTyMii B3arasi He mMOTPiOH, 110, KPiM
KON, /71 KPalHW BOHU HIYOTO HE TPU-
HecJI, 10 Taki izei MaioTh OyTH BU3HA-
HUMHU HEKOPEKTHUMU 3 OIJIS/y Ha ITpaK-
tuky. Y iHimi: HalioHAMBHUI, TOJTHKO-
MPaBOBUII PO3BUTOK MOBUHEH OYTH TOY-
HOIO KOIIEI, BiJ0OpaKEHHAM 3aXiJHUX
B3ipIIiB 6e3 Oy/1b-sIKOT KOPEKIIil Ha HaIlio-
HAJIBHY CAMOOYTHICTb.

[ITo6 posibpaTHcs y I[bOMY IUTaHHI,
CJTijT BUBHAYUTHU POJIb JE€PKABU SIK 0a30-
BOTO eJIEMEHTY YKPaiHCBKOI MOJITUYHOI
CHCTEMH, IO BIAMOBIIAE 3a 30€pesKeHHS
IiJIICHOCTI CyCIiIbcTBA Ta 3a0e31eYeH s
OTO HOPMAJIbHOI KUTTENIATBHOCTI.
CotiasibHUM TPOCTIP CTPYKTYPYETHCS
TakK, mo0 0/ EHTPOIIIHUX IPOIECIB
(HeBM3HAYEHUX) Yy COIliyMi He IepeBu-
IyBaJja pPiBeHb, 32 SIKUM MOYMHAIOTHCS
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CUCTEMHO-CTPYKTYPHI AuCYHKINT Ta
CTa€ MOKJTUBUM HOTO PO3Ia/.

OroJioeHHs MaricTpajbHOI IIPO6-
JIEMOIO CBOTOJICHHSI TIpaBa JIIOJWHM,
BU3HAHHA 1HTEpeCiB 0COOMCTOCTI GiJIbII
BaroOMMMU TTOPIBHAHO 3 iHTepecamMu Cyc-
IiJIBCTBA 1 /IeP:KaBU € KJIACUYHUM I1OCTY -
JIATOM JIOKTPUHU TPOMAITHCHKOTO CyC-
nisibeTBa. OJHAK 1€ He O3Hauae i He
MOJKe 03HAYaTU MOCTAOIEeHHS POJIi Jep-
JKaBH y 3aXKCTI Ta OXOPOHI 0OCOOUCTOCTI.

Oxpemo BapTO HaroJIOCUTH, 1110 TTpaBa
CJIiJT IOTPUMYBATHCS HE TIJIBKU 3aB/STKU
II0Ba31 10 HbOTO, a U 3aBASKU HarajabHill
notpebi BiIPOKEHHST TIOBATH 10 PaBO-
BOTO TIOPS/IKY B CYCITIJIBCTBI.

[0 sk choromHI MOKe 3pOOUTH HAYKO-
BUI OCEPEIOK /7S IOKpaIlaHHs CUTYyaIlii
B PYCJIi BIZIPOPKEHHS IOBipH /10 TIpaBa’?

OueBuHa HeOOXiAHICTD (POPMYyBaHHS
MPaBOBOi JAYMKH, SIK TIEPeIyMOBU Ta
HEeOOXiTHOI YMOBHU PO3YMiHHSI IIPaBOBOI
JMCHOCTI Ha ycix i piBHSAX Ta y BCiX ii
nposiBax [13].

BoueBuzp, ans Toro, mob Bigdymocs
IPUNHSATTS TIpaBa Ha OCOOUCTICHOMY
piBHI, HEOOXiHO aJeKBaTHO TOTpebaM
Jyacy i PO3BUTKY Cy4acHOI 0COOMCTOCTI
hopmyBaTu cotianbHNI, Y IIbOMY BUTIAT -
Ky OCBIiTHil, mpocTip OyTTs1 0ocobucToc-
Ti [14].

Hacammepen MoBa mmoBUWHHA WTH PO
[IPaBOBY OCBITY B CYCIIJIbCTBi, dKa €
HEBI/I'EMHOIO YaCTUHOIO 3arajibHOI KYJIib-
TypH TPOMAJITHIHA, YMOBOIO (hOpPMYyBaH-
H$I TIPABOCBIZIOMOCTI Ta MMPaBOBOTO CBIiTO-
rigany. JKATTs y rpoMagssHCbKOMY CyC-
MiJbCTBI (hOPMYE TPABOBY CBiIOMICTh
(MMO3UTUBHY YW HETATUBHY ) 3QJI€5KHO Bijl
TOTO, SIK BifIOYBAETHCS TIel TIPOIIEC: CTH-
XiHO UM IiJIecIpIMOBAHO B PaMKax I1pa-
BOBOi OCBiTH. AJpKe IpaBoBa OCBiTa €
3aII0PYKOIO TOTO, 1110 TIPABO CTAE PEryJisi-
TOPOM JKUTTSI IHAWBI/IAa, & HE TEPeNnIKo-
010 Ha MIJISIXY BUPIIMIEHHS H0T0 0cobuc-
TUX 3aBAaHb. Y CydyaCHUX yMOBaX came
[IpaBoOBa OCBITa MOKe CTaTH BaKJIMBi-
UM YUHHUKOM PO3BUTKY 0COOM, CTa-
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HOBJIEHHSI TPOMaJICBKOTO CYCIIJIbCTBA 1
JIEMOKPAaTUYHOI TIPABOBOI JlepXKaBU B
CydYacHiN YKpaiHi, TPOMaJISTHU SIKOI 3MO-
SKYTh SKMTH B COIliaJIbHO-TIPABOBIi 371ar0-
Ji OJIMH 3 OIHUM, 3 JIeP>KaBoIo, BJIA/I0I0,
MOJITUYHUMU [APTisIMU, TPOMAICHKUMU
pyxamu toio. OT:ke, came ITpaBOBa OCBi-
Ta CTa€ 3amOpPyKoi0 (hopMyBaHHS TTPABO-
BOT'O CBITOIJISLY.

Y cBOIO Yepry, Ba)KKO 3allepedyBaTi,
110 BiJl SKOCTIi ITPaBOBOI OCBITH 3aJI€;KUTh
ajleKBaTHe CHPUUHATTS TTPABOBOI Jili-
CHOCTI.

OnuuM i3 1iKaBUX HaINpsSMiB B O3HA-
YEeHOMY KOHTEKCTi ChOTOJHI TTOBUHHI
CTaTU JIEKTOPil, SIKi NPOBOJSATL BYEHI.
MosxauBo, y popMarti KOHCYJIBTATUBHUX
ceMiHapiB, TPOTE He TiJbKU 1 HE CTITbKU
11T HAYKOBIIIB, CKIJIBKU JIJIST TTIEPeCiTHUX
IPOMa/ISTH KpaiHu.

Bemuesnoro snaueHHs y opmyBaH-
Hi IIPAaBOBOTO CBITOIVISI/LY, CTABJIEHHS /10
IpaBa, BU3HAHHS MOTO IMPECTUXKY, Oe3-
YMOBHO, Ma€ BijlirpaBaTH 1IpaBoBa IJac-
HICTh, 30KpeMa IPOBE/IEHHST MiXKHAPO/I-
HUX HAYKOBO-IIPAaKTUYHUX KOH(epeHIliii,
METO/IOJIOTIYHUX CeMiHapiB, CUMITO3iy-
MiB Ta KOHI'DECiB HAyKOBIIiB, 1110 HA/IACTh
HOIITOBX 3apyOikHUM  IIyOJiKaiism
BITYU3HSAHUX BUYCHUX.

OueBuHO, BiUYTTSI TPABOBOI 3aXU-
eHocTi i nepegbayae TAMOMHHY Tepe-
OymOBY CTaBJIeHHST JIIOEd [0 IIpaBa,
Koncrutytii, 3akony. He Bumaakoso
BiJIOMi IOpUCTHU 3BEPTAIOTLCI /IO JAYXOB-
HUX BUTOKIB 1HAMBILyaJTbHOTO 1 CYCITiJIb-
HOTO y TPaBOCBiIOMOCTi, TOBOPSATH TIPO
HeoOXiHICTh TIMOMHHUX 3MiH. bes
icTOTHOI TpaHcgopMmaliii MpaBoCBiIOMOC-
Ti HEMOJKJIMBO YCBIJIOMJIIOBATH HalBasK-
JIUBII KOHCTUTYIIHI TPUHIUTIN Bep-
XOBEHCTBA IMpaBa, CIPaBEJJINBOCTI Ta
PIBHOCTI, Ha OCHOBI AKUX y CY4YaCHUX
yMOBaxX 3a0e3MeuyroThCsl ajleKBaTHe
CIIBBIZHOIIEHHSI CBOOOAM, B3aKOHY i
ny6utiuHol Biazau, ix 6amamnc. [Ipu nbomy
Tpeba MiZIKPECTUTH, 10 ITPABOCBIIOMICTb
y IIAPOKOMY PO3YMiHHI MiCTUTD 1 TTPaBO-
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BY 1/1€0JI0Ti10, i TIPABOBY TICUXOJIOTIO, a
TAKOX IIPABOBI MOUYTTSI Ta IMPABOBUU
JIOCBi/l iHAMBIAIB, mpodeciiinol emith i
BCHOTO CYCIINILCTBA B 1isioMy. Kpim Toro,
MIPpaBOBUI CBITOTJISIZ Ta IpaBOBa CBIfO-
MICTb CIIBBITHOCATBHCS, HA HAITy JYMKY,
SK 1iJ1e i yacTrHa abo TOYHilIe MpoIec
3aCBOEHHST TIpaBa Ta HOTO pe3yJbTar.
[IpaBoBuii cBITOTJIS — 1€ TPABOBUN Iy X
HapOJy Ta ijleasibHa MaTPUILS, SKa BU3HA-
4ya€ BUYMHKU Ta TMOBeAiHKY Jtozgei. [Ipu
JIeCTPYKTUBHOMY ITPAaBOBOMY CBITOTJISA/IL
BUHMKAE <«XBOpa» IPaBOCBiJIOMICTb, a
OT:Ke, CTPpaKJaTUMe IPaBO3aCTOCOBHA
IIPaKTUKA 1 KOHCTUTYIiHA 3aKOHHICTb

BUKOPUCTAHI MATEPIAIN

[15, 343]. I1le pa3 xoueM0O HArOJIOCUTH Ha
BaKJIMBOCTI HE TiJIbKU iICHYBaHHS TI€BHO-
TO PiBHSI MPABOBOI CBIZIOMOCTI CYCIIiJib-
cTBa (1110 BXKe He 0JJHOPAa30BO KOHCTATY-
BaJa IOpU/IMYHA HAYKa), a ¥ HA BaKJIu-
BOCTi popM OYTTS i PO3BUTKY IIPABOBOTO
CBITOTJISILY, 1O CHPUSITUME TIEPEXO/y
ySIBJIEHb 1IPO 1IPaBO i3 TEOPETUYHOI I1710-
MUHUA Y TIJIONMHY KOHKPETHUX 3aB/IaHb
Ta [iif, cpsIMOBaHUX Ha OPraHizalliio
3MiH «Ha Kpaie» y JiepskaBi Ta rpoma-
JSIHCBKOMY CYCIIJIbCTBI, CbOTO/IHI Ta Ha
iX KOHCTPYKTMBHHUI [iajor y MaiibyT-
HBOMY.
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OHiweHko H. M. NpaBoBun cBiTOornaa sk ssuLLe couianbHOT AiNCHOCTI

AHoTtauis. CTaTTio NpucBaYeHo npobrneMaTuLi NPaBoBOro CBITOrNsAAY, fka € BaXXIMBOIO Y
PO3yMiHHI MpoLecy CnpunHATTS Npasa. ObpaHa TeMaTka NPOAMKTOBaHa BiACYTHICTIO HayKO-
BMX HampaloBaHb Yy 3a3HadeHin ccepi. MNoTpebyioTb AOCNIAXKEHHS PiBHI Ta yMOBWN (DOPMyBaH-
HS Cy4acHOT NpaBoBOi iaeonorii. OKpemMuni BEKTOP BMKIaZy NOB'A3aHUM i3 MUTAaHHAMK NpaBo-
BOrO OMTMMI3MY, NOLOMAHHS ABWMLL NMPaBOBOrO Hirifli3My Ta NPaBOBOro NecMMi3My, a Takox
BM3HA4YeHHAM MiCLs Cy4acHOT NpaBoBO| OCBITM B couianisallii ocobu.

Knroyosi cnoBa: npaBoBUY CBITOMNAA, NPaBOBa IAeONOriA, NPABOBWUN ONTUMI3M, NPaBOBUN
HiriniamM, NpaBoBMI NEC1MIi3M, NPaBOBa OCBITa.

OHuweHko H. H. MpaBoBoe MnpoBo33peHUe Kak siBfieHNe couuanbHON JencTBu-
TenbHOCTU

AHHoTaums. CTaTbs MocBsleHa npobnemMaTiike MpPaBOBOro MMWPOBO33peHMsi, KoTopas
ABNSAETCA BaXKHOV B MOHMMaHMM NpoLecca BOCNpUATAA Npaea. BbibpaHHas TeMaTiika NpoamK-
TOBaHa OTCYTCTBMEM Hay4HbIX HapaboTOK B AaHHOM cchepe. TpebyioT MccieaoBaHs YPOBHN U
ycnoBus opM1pPOBaHMsA COBPEMEHHOM NPaBoBOV naeonorin. OTAeNbHbIA BEKTOP MN3NOXe-
HMS CBSI3aH C BOMPOCaMM MPaBOBOro ONTUMKM3MA, NPEOAONEeHNs SBNEHNI NPaBOBOrO HUIMM-
N3Ma 1 NPaBOBOro NecCUMm3Ma, a Takke onpeaesieHeM COBPeMEHHOro NMpaBoBoro obpaso-
BaHWA B coLUanu3aLmm NUYHOCTU.

Knio4yeBbie crioBa: NnpaBoBOe MMPOBO33peHMe, NPaBOBas VAEONOrMsa, NpaBoBOU ONTU-
MW3M, NPaBOBOW HNMM3M, NPABOBOW NeCCUMI3M, NPaBoBoe 0bpa3oBaHue.

Onishchenko N. Legal Ideology as a Phenomenon of Social Reality

Annotation. The article is devoted to issues of legal outlook, which is important for
understanding the process of law perception. The topic under consideration is caused by the
lack of scientific developments in this field. It is stated that the stages and conditions of
formation of the modern legal ideology require the investigation. The author covers the
separate vector of presentation, associated with issues of legal optimism, overcoming effects
of legal nihilism and legal pessimism, as well as defining the modern legal education in
socialization.

Key words: legal outlook, legal ideology, legal optimism, legal nihilism, legal pessimism,
legal education.
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ITPABO AK ®OPMA PEI'VJIIOBAHHA
COLIAJIBHUX BITHOCHUH

BITOBUI IOCBIi/l IEPEKOHJINBO CBI/I-

YUTh, IO TIPABO TIEPECTAE Bi0OPa-

JKaTH HaraJbHi MOTPeOH, 3auTh i
iHTepecH CyCIiJIbCTBA, SIKIO BOHO BiIpu-
BACTHCS Bif BUPOOIEHMX ITOKOJIHHSIMU
JIoieil cotiaibHUX HOPM. | 11e oueBUIHO,
OCKLJIIbKM OCTaHHi € CyCITiJIbHO BU3HAHU-
M1 200 y3aKOHEHUMH BUMOTaMU, TIPUTIH-
caMu, OOAKAHHAMU U OYiKyBaHHSAMU
BIJIMOBI/IHOI TOBE/IIHKH, MO PETYJIOIThH
i JTozielt, MOTUBYIOTH CYCIiJIbHE KUTTSI
BI/ITOBI/THO /10 I[IHHOCTEN TIEBHOT KYJIBTY-
PH, 3MILHIOIOTh CTabiIbHICT 1 ITICHICTD
cycrinberBa. ColiajibHi HOPMU  Xapak-
TEPU3YIOThCS IEBHOI CTabiJbHICTIO,
JIOIIJIBHICTIO, iIMITEPATUBHICTIO, KaTero-
puyHicTio, yHidikoBanicTio. Buxonsun 3
IOTO, IPaBO TOKJIWUKAHE CJIYyTyBaTh
PETYJIATOPOM JIIOACHKOI TOBEIHKU Ta
KPUTEPiEM OIIHKKA 1i BIiATOBiHOCTI
c(hopMOBaHUM 1CTOPUYHO, CHIPUNWHSATAM
MEHTQJIBHO Ta 3aKPIIJIEHUM Y 3aKOHaxX
COTIiaJIbHUM HOPMaM. 3illlTOBXYIOUHCH 3
peaIbHICTIO, TIPABO CIYTYE CBOEPIIHUM
«IIPOBIIHUKOM MizK iCHYI0YOIO i HeoOXij-
HOIO ftilicHicTIO» [1, 39].

CortiasibHi HOPMU Ha THAWBIAYAJIbHO-
My PiBHI TOB'S3YIOTbCS 3 POJIHOBUMU
YCTaHOBKAaMHU 1H/IMBI/IIB, a HA JIEP;KaBHO-
CyCHibHOMY — 3 (DYHKITIOHYBAaHHSIM TIpa-
BoBux cucreM. CoIiaJpbHUI KOHQJIIKT,
axuii B Ykpaini nampukinii 2013 p. — Ha

© B. Top6arenko, 2014
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B. TOPBATEHKO

00KMOp noAimu4HUX HayK, npoghecop,
3acmynHuk oupexkmopa

Incmumymy oepxcasu i npasa

im. B. M. Kopeuvrkoeo HAH Ykpainu

nouatky 2014 p. BUAUBCA y KOPCTKe
MIPOTUCTOSIHHSI MiK BJIAQJIOI0 1 HAPOJIOM,
3HAYHOIO MipOI0 3yMOBJIEHMI ITpoBaJia-
MU Ha 000X 3a3HAUEHHMX BUIIE PIBHSIX.
Y3ypnyBaBiiu Biasy B JiepsKaBi, paBJis-
ya BepXiBKa 110 CyTi BTpaTuJia PO3yMiHHS
TOTO, 1110 ITPaBOBI HOPMU TiCHO TTOB’sI3aHi
3 COMLIaJIbHUMU HOPMaMH, SIKi BUPOOJIsi-
IOTHCSI Ha OCHOBI 3BUYAIB, I[IHHOCTEN 1 €
KOHKPETHUMU yCTaHOBKaMU II10/I0 TIOBE-
NIHKY JITO/IeH, 3pa3KaMu, sIKi BU3HAYAIOTh
MeXi JIOITyCTUMOTO B KOHKPETHUX YMO-
BaX IXHbOI JKUTTEMISAIHHOCTI.

¥Yei Buau cotliaJibHUX HOPM y cydac-
HOMY CYCHiJIbCTBI TepeOyBaiOTh Y
MOCTIHHOMY (DYHKITIOHAJIbBHOMY 3B’$I3KY,
YTBOPIOIOUN OaraTopiBHEBUI HOPMATHB-
HUI KoMmIuiekc. MopayibHi HOPMU 30pi-
€HTOBAHI HAa CTBOPEHHSI TapPMOHIi cIiBic-
HYBaHHS 1HAWBIYyaJbHOTO W KOJIEKTUB-
HOTO HayaJj, BUPOOJEHHS CTaHIapTiB
JIIOJICHKOTO CIiB)kuUTTs. IlomiTruni HOP-
MU TependavaoTh 3aXUCT HASIBHUX Y
CYCHIJIbHOMY JKUTTI HACTAHOB, TIPUIIUCIB,
TpaauIliil iAAbHOCTI AeP:KaBy, MAPTill Ta
iHIKX cy6’€KTIB MOJIITUKH, @ TAKOK BJIO-
CKOHAJIEHHS TOPS/IKY peasizailil TuX 4u
IHITUX IPOrPaMHUX YCTaHOBOK, ITOJIITHY-
Hux pimenb. Hopmamu ynpabiiHHS
PeryJooThCs BiIHOCMHU MisK TUMH, XTO
ylpasJisie, Ta nijzeranmu. BoHu cTBO-
PIOIOTHCST OpraHamMu JIepsKaBu, TPOMAJI-
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CbKUMHU OpTaHizalissMu, MTPaKTUKOIO
crmiskyBanusg., Ha HHUX TPYHTYIOThCS
OPTaHi30BaHIiCTDb Ta AUCIUILIIHA AeP:KaB-
HOTO arapaTty i TUX, Ha KOTO CIIPSIMOBaHI
HOTO 3yCUILIA.

JloTprMaHHS COIlialbHIX HOPM 3a0e3-
[IEYYETHCS TIepeBa)KHO 4Yepe3 3acTocy-
BaHHS COIiaJIbHUX 3a0X04Y€eHb 1 Ccolliasib-
HUX Tokapanb. [Ipusnauennsa cormiajb-
HUX HOPM — TIO3UTUBHE, TBOPYE CIIPSIMY -
BaHHS JIIOACHKOI eHeprii, 3amobiraHHs
NECTPYKTUBHUM SIBUIIAM 1 IIpOIleCcaM.
BignosizHo 70 11pOTO ieasibHA MOJIEJb
(byHKIIOHYBaHHs TMpaBa mepenbdadae
MaKCHUMaJbHe 30JIMKEeHHsT COIiaJbHUX
HOPM KOHKPETHO B35ITOTO CYCIIJIbCTBA Ta
HaI[lOHAJTbHOTO 3aKOHOZaBcTBa. Taka
MOJI€eJIh 3a3BHYail 1epeadadac HasiBHICTh
PO3BUHEHOTO TPOMAJITHCHKOTO CYCIIiJIb-
ctBa. /leMokpaTnuHa Jep:kaBa He MOKe
icnyBatu 6Ge3 HOTO BiJTBHOTO PO3BUTKY.
«C1abKicTh IPOMaISTHCHKOTO CYCIIIBCTBA
MiIIITOBXYE JIep;KaBy /10 y3ypHaiiii #oro
1paB, y Pe3yJbTaTi 4oro Bi0yBa€ThCs
nepepo3noziia ixHix ¢yHKiin. B Takomy
BUTIQJIKY Jiep:KaBa, KpPiM BJIAaCHUX (DyHK-
1ilf, TPUBJACHIOE Te T (pyHKIIT rpoma-
JSIHCBKOTO CYCIIJIbCTBA, 3MYIIY€E Horo
BUKOHYBATU BUKJIOUHO JIEP;KaBHI PillleH-
Hs1» [2, 75]. JlocBin mepexiqHux KpaiH, y
TOMY uMcJai W YKpaiHu, [epeKOHJIUBO
3aCBITUYE, 1110 TOJTOBHUMU TIepPelIKoaMu
Ha MUIAXY (POPMYBAHHS TPOMAISTHCHKOTO
CYCIIJIBCTBA € 3HEBAKJIUBE CTaBJICHHS
TPOMAJISH /10 3aKOHIB, a TAKOK JIOMiHAHTA
JIEPKABHOTO Hayasa HaJl OCOOMCTICHUM.

[emoxpatuute po3yMiHHSA TPOMa/ISTH-
CbKOTO CYCITJIbCTBA O3HAuUa€: BLIBHUU
PO3BUTOK 1HAUBIyaJbHOTO Ta KOJIEK-
TUBHOTO KUTTSI, HABUYKU KOJIEKTUBHUX
il 'y paMKax iCHYIOYOTO ITPaBOBOTO
T10JIs1; HasIBHICTB JIETIeHTPasi30BaHOl Iep-
JKaBHOI BJIQJIN 1 MICIIEBOTO CaMOBPSY-
BaHH; (DYHKI[IOHYBAaHHS FHYYKOI PUHKO-
BOi EKOHOMIKM 3 BJIACTMBOIO il Gararo-
MaHITHICTIO (pOPM BJIACHOCTI; MHOKUH-
HICTb He3aJIe)KHUX MOJITUYHUX CUJT 1
mapTiii 3 HEJUPEKTUBHO C(HOPMOBAHOIO
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IPOMAJIChKOIO JIYMKOIO; BUCOKHUI PiBEHb
MOiH(MOPMOBAHOCTI HaceJeHHS (3HAHHS
3aKOHIB, TMPaBWJI, COIIAJIBHO 3HAUYIUX
pillleHb); 3aTHICTh HaceJIeHHs 10 M0o0i-
Jii3allii y KOpOTKi MPOMIXKKH 4acy; MOXK-
JIUBICTH 3a0e3IeYeHHsT PeaabHOro Bimo-
OpaskeHHsI CTaHy CIIpaB, Ha BiMIHY BiJ
NiepskaBH, sika € cepoio yMOBHOTO, (hop-
MaJIBHOTO JKUTTH. Buxongym 3 1bOTO,
TPOMAJITHChKE  CYCITIJIBCTBO ~ MOJKHA
BU3HAUUTH $IK CYCIIJIBCTBO PiBHOIIPAB-
HUX TPOMa/ISIH 13 BUCOKUM PiBHEM €KOHO-
MIYHUX, COIIaIbHUX, MOJITUYHUX, KYJIb-
TYPHUX 1 MOpPaJIbHUX O3HAK, SIKe He 3aJjie-
JKUTD BiJl I€p:KaBy, ajie B3AEMO/II€ 3 HEIO
3apaay CIiJIBHOrO 6Jiara, yTBOPIOE PO3-
BUHYTI TIOJIITUKO-TTPABOBI BiJ[HOCUHHU.

B VYkpaini mnepeBaikae mpoTecTHUN
XapakTep TPOMaJICbKOTO BOJIEBUSIBJIEH-
Hs, SKWNA BUKJWKAHUN Hacamiepen
migaMmu Biaaan. HeoOXiamicTb TOCTIHHOL
60poTHOM MPOTH CBABOJII BJIAJAMU, SIK ITpa-
BWJIO, CTUMYJIIOE BUHUKHEHHS CTUXIil-
HUX TPOMAJIChKUX 00’€iHaHb, SIKi MOKHA
pO3TJISIaTh  SIK  3aPOJKM  MalOyTHIX
IHCTUTYTIB PO3BUHEHOTO TPOMA/ISTHCHKO-
ro cycmijbeTBa. [lepcrekTuBM pO3BUTKY
OCTAaHHBOTO TIOB’d3aHi: 31 3/IaTHICTIO
eJITU JI0 CHPUMHATTS 1 BUKOPUCTAHHS
MibepasbHUX IOJITUYHUX I[IHHOCTEN;
3 PO3IIUPEHHSIM IPaB Pi3HOMAHITHUX
IPOMAJIChKUX 00’€/IHAHb; 13 3ay4eHHSIM
TPOMAJICBKUX OpraHisaifii 10 mporecy
NPUHHATTS 1ePKaBHO-TIONITHIHUX 1 Iep-
’KaBHO-YTIPABJIiHCbKUX PillleHb. 3BUYali-
HO, JIJIsT CTBOPEHHST PO3BUHEHOTO TPOMa-
JIHCHKOTO CYCIJIBCTBA, TIOPS/] 13 TaKu-
MU YMHHUKAMH, SIK aKTUBHICTb, CAMOCTI-
HiCTb, iHiIIaTKBA, ITOTPIOHI TOrINGIEHHS
FOPUIMYHOI TPAMOTHOCTI HaceJIeHHH 1 ITi]1-
TpUMKa 3 GOKy iep:kaBu. [Ipu bomy cirijg
3a3HAUNTH, MO TPOMASTHCBKE CYCITLIb-
CTBO He OYLY€EThCS 32 IIUPKYJISIPOM 3TOPH.
HeobximHo maté oMy MOKJIHMBICTH PO3-
BUBATUCS 3HU3Y. Y TMPOTHUJIEKHOMY
BUMA/IKY BOHO came Ti Oy/ie IyKaTH, SIK Tie
JIOBOJATH OCTAaHHI MOJil, IOB’d3aHi 3
bernomenom Maiifnany.
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B. l'opbateHko

[ITo6 3po3ymiTi, B SIKMX HarpsiMax
CJIiJT PO3BUBATU TPOMAJITHCHKE CYCITiJIb-
CTBO, HacamIepes HeOOXiHO OIHHUTU
ioro sikicHuil xapakrep. B Ykpaini Haii-
BUPA3HINIMMU O3HAKaMM CYCHiJbCTBA
YaciB HE3aJeKHOCTI TMOCTaJN: HACTOPO-
JKeHe CTaBJIEHHS /10 IPOMaJICbKUX Opra-
Hi3ariif; HaaMipHe 3aXOIJIeHHS «TapTiii-
HUM OY/IiBHUIITBOM» (30KpeMa, epeTBo-
penns Hapognoro Pyxy Ykpainu B 11oJi-
TUYHY TAPTii0 TPU3BEJIO /0 HETATUBHUX
HACJTIIKIB — 3 MacOBOTO YTBOPEHHS BiH
TpancopMyBaBCs B OJHE 3 aTOMICTHY-
HUX YTBOPEHbB); PO3'€HAHICTH B €THO-
KYJIBTYPHOMY, TIOJIITUYHOMY, COIiaJbHO-
MY CEHCi, a TaKOX 3a iJ[eHTUYHICTIO;
TOTaJbHA HEOBipa, TPUUOMY HE TIJIbKHU
CYCILJIBCTBA /10 JIep>KaBH, a 1 Jitojiell Mix
co00I0; po3dapyBaHHS 3HAYHOI Macu
JIOJIEN Y MOKJTMBOCTSIX TIOJIITHKH, 0C00-
JuBo Ticasg Heaad [TomapandeBoi peBo-
JIfoI1ii; Ge3BiANOBIIAMBHICTD HA BCIX PiB-
HSIX COIaJbHOI i€papxii; ambiBayeHT-
HiCTh, TOOTO OHOYACHE IMPATHEHHS [0
MOJIIPHO TPOTUJIEKHUX peueir (gemo-
kpatii Ta cuarbHOI pyku; Cotosy 3 Pocieto
Ta €BPOIIOIO); HU3bKUIT PiBeHb 3abe311e-
yeHHs HesasieskHocTi 3MI; Henasiexuuin
piBeHb OCBITHLO-TIPOCBITHUIIBKOI [lis1JIb-
HOCTI, CIIPSIMOBAHOI Ha PO3BUTOK I'POMa-
JSHCBKOI aKTUBHOCTI.

[Tonarra «rpomajsiHCbKe CYCIiJIb-
CTBO» HE 3HAUIIIO CBOTO 3aKPillJICHHS Y
yunHil Koncturynii Ykpainn. Xoua B ii
mpoekTi (y pepakitii Big 1 s 1992 p.)
TpeTiii po3ij HazuBaBcs « [ poMajigHCbKe
CYCILJIBCTBO 1 fiepsKaBay. Y 3a3HaUEHOMY
MPOEKTI BCTAHOBJIIOBAJIOCS IOCUTH JIEMO-
KpaTU4yHe IMOoJIoKeHHs: <«/lep:kaBa Tij-
MOPSI/IKOBYETHCSI TPOMAITHCHKOMY CyC-
MJTBCTBY 1 CIIPAMOBYE CBOIO JiSIJIBHICTD
Ha 3a0e3TeYeHHsT PIBHUX MOKJIHBOCTEN
]IS BCIX 9K OCHOBH COIlIaJIbHOI CITpaBe]i-
JUBOCTI». MOXINBO, y HOBOMY IIPOEKTI
KonctuTytiii cJiiji TOBEpHYTHUCS /10 1IHOTO
bopmymoBaHHA. Y TPpaKTUYHOMY BUMIpi
JUUIS TIOBHOIIHHOL JKUTTEAISATBbHOCTI TPO-
Ma/ISTHCbKOTO CYCITLJIBCTBA 1 HAJaro/;KeH-
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H4 OTO B3aEMO/Ii1 13 IepKaBOIO ChOTO/HI
HEeOOXiTHO BUKOHATHU TPU OCHOBHI YMOBH:
1) cTBOpeHHS HOTO PO3raysKeHol iHCTH-
TYIIOHAJIBHOI 1HOPACTPYKTYpH; 2) po3-
BUTOK CAMOOPTaHI3aIifHOTO TTOTEHITiaTy
rpomaj; 3) 3aKOHO/IaBY€ BPETYJIOBAHHS
Bi/IHOCHH 13 JlepKaBolo. Buxozasuu 3 nux
YMOB, CIIPOOYEMO BUCJTOBUTH €Ki Mip-
KyBaHHS 111010 (DYHKI[IOHQJIBHUX MOXK-
JIMBOCTEH cIiBIpalli Aep:KaBu i rpoma-
JSTHCBKOTO CYCIIJIbCTBA.

Peanbna cutyartist 3 po3BUTKOM iH(-
PacTpyKTypH TPOMAASHCHKOTO CYCITiJIb-
cTBa cTaHOM Ha rodatok 2014 p. mossra-
Jla y TAaKOMY: Ha CTBOPEHHS HOTO CTPYK-
Typ i Ha 3abe3ledyeHHsT AiSJIBHOCTI THX,
SKi BUHUKAIOTH CTUXi{HO, He Oyman
nepeabadeHi JKOAHI creliaibHi 3acobu;
TPOMAJICbKI pajii TPU OpraHax BJAIU
MaJIi HOMIHAJIBHUI XapakTep; GakKTUIHO
OyB BUKJIIOUEHWIT 13 TOJITUYHOTO JKUTTSI
O/IMH 3 OCHOBHMX MeXaHi3MiB peajibHOTO
3IICHEHHST HAPOJOBIAI/IST — 3aTyIEeHHS
YJIeHIB TEePUTOPIaIbHUX TPOMaJ y IIPO-
1ec TPUWHATTS CYCITJIbHO 3HAUYIIUX
pimerb. CB0OOIY TIpOMaJTHCBKHMX Jiid
HaceJeHHST HEMTPaBOMIPHO OTOTOXKHIOBA-
JIM 3 PUHKOBOIO CBOOO/I010. AJIBTepHATH-
BOIO 3a3HAYEHOMY BUIIE Ma€ IMOCTATH
IHCTUTYIIaTi30BaHe TPOMAJISTHChKE CycC-
HiJIbCTBO, TOOTO po3rajyskeHa, GaraToac-
MeKTHA Mepeka pisHOMaHITHUX (opM
aCoIIaTUBHOTO KUTTS, BOJIEBUSIBICHHS 1
(bopMmyBaHHsT TPOMA/ICHKOT JIyMKH, 3a6€3-
MeYeHnX TeBHOIO iH(PaCTPyKTypoio I
ABTOHOMHIX CTOCOBHO JiepkaBu. MieTh-
CS1TIPO Te, 11O 17151 TIPUCKOPeHO0To hopMy-
BaHHS TPOMAJISIHCHKOTO CYCITiJIbCTBA
HeI0CTaTHBO HOTO CTUXIMHOTO PO3BUTKY.
[TorpibeH TpoeKT Horo GopMyBaHHS.

Po3BuTtox caMoBpsAAyBaHHSA g
HaIloi KpaiHW O03HAYa€ PO3BUTOK JI€MO-
kpatii. OpHAK BiH 3aTOPMOXKEHWH 13
KiJTbKOX OCHOBHMX TPUYUH: 3BYKEHHS
POCTOPY CBOOOH i CAMOBPSIIHUX MOJK-
JIUBOCTEN TPOMAJSH Yepe3 (hOpPMyBaHHS
JKOPCTKOI BepTUKaJi BJIaau ¥ BIJCYT-
HiCTh jeleHTpasizalii; 30epexkeHHs
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PEIU/INBIB €TaTUCTCHKOI KYJIBTYPU BeEp-
XiB 1 HM3iB; HEBIITOBIIHICTH (hiHAHCOBO-
ro 3abesrneyeHHsl CBITOBUM CTaHapTaM,
3a sskumu 60 % BUPOOIEHOTO Ha MiCIIeBO-
My PiBHI CYKYITHOTO JIOXOJly Ma€ TaM i
3JINIIATUCS, a He MepPepO3MOIiIaTUCS
yepes menTp. HeobOxigHi 1inecrnpsiMoBa-
Ha TATOTOBKA I MATPUMKA JIiIepiB Tpo-
MajichbKocTi. be3 HUX ocepeaku rpoma-
JITHCBKOTO CYCIIIJIBCTBA, SK MTPAaBUJIO, HE
BUHMUKAIOTh. TaKUMH IOTEHIIHNHUMU
JlilepaMu Ha MICIISIX MOKYTb BUCTYTaTH
MpeJICTAaBHUKN 1HTEJITeHIii (BunTeti,
JIiKapi, cBsieHHocay kuTedi). /o Toro x
MozkHa 6yJ10 O CIeliabHO TOTYBATH Bijl-
MOBiHNX (PaxiBIliB Ha OPUAUYHUX YN
MOJIITOJIOTIYHUX BiJIJIIJIEHHSIX YHiBepCH-
TeTiB 32 CIeIiaJbHOCTSIMU: TIJIAHYBaHHS
PO3BUTKY MICIIEBUX CITIJIBHOT, MiciieBe
VIIPaBJIiHHS; PO3BUTOK ceJjia i mpobiemMu
MicTa; OCBiTa B MICI[eBUX CHIJIbHOTAX;
€KOHOMIYHUI PO3BUTOK MIiCI[€BUX CITiJIb-
HOT; poboTa 3 MOJIOAMIO Ta ocobaMu
MTOXUJIOTO BiKY.

Opni€eo 3 TOTOBHUX 0COOJMBOCTEN
TPOMAJISTHCHKOTO CYCITLIBCTBA € KOHKPET-
HUH 1 TTOBCIOIHUT BIJIMB HA PO3B’I3aHHS
noBcaKIeHHUX mpobaem. Ha 1ieii mporec,
OPsiJ| 3 MiITPUMKOIO CIIOHTAHHOI /IHA-
MiKK, MO’KHA 1 HeOOXiIHO BILIMBATH HOP-
MaTUBHO-TIPABOBUMM 1 JIeP;KaBHO-YTIPaB-
JIHCBbKUMU 3acobamu. JlieBUM MeXaHi3-
MOM PO3BUTKY I'POMAJISTHCHKOTO CYCITiJTh-
CTBA MOYKHA BBaXXaTW MiJATPUMKY
COTIaJIbHOTO TTAPTHEPCTBA, SKe JI03BOJISIE
MOEIHATH 3YCHUJLIS IepsKaBH, GisHecy Ta
IPOMA/ITHCBKUX 1HCTUTYTIB. Y €Bpomi
CHOTOJ[HI caMe 3 IMM OB’ s3aHuil Oesrie-
pepBHUII TIpollec peasizallii ajMiHicTpa-
tuBHUX pedopm. OcobIMBO, 1O CTOCY-
€ThCs 3aJIyueHHs Gi3HeCy i POMaChKUX
CTPYKTYP 10 peaJsizaiii iHimiiioBaHUX
JIePKaBOIO MPOEKTIB. Y JeMOKPAaTUYHUX
JlepsKaBax ChOTO/IHI cepiio3Ha yBara mpu-
JUJIIETBCA 1 TaK 3BaHOMY He(hOopMaJibHO-
MY COIliaJIbHOMY MTapTHEPCTBY, B paMKax
SKOTO y HAC, HAITPUKJIA]T, MOKe 3/1iICHIO-
BaTHUCh OOJIK COIiaJbHO HeGe3IeYHnx
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ciMell, sIKi € IPUYMHOIO TIOKEXK, Ta30BUX
BUOYXiB y KBapTHpax, rpabexiB, 3poc-
TaHHsT HeOJIArOHATHUX iTeil. 3 MOTJist-
Jly TPIOPUTETHOCTI 3aKOHO/IABUOIO Bpe-
ryJifoBaHHs (GYHKI[IOHYBAaHHS IHCTUTYTIB
TPOMA/ITHCHKOTO CYCITLIBCTBA OCEPeKa-
MI HOTO 3MilIHEHHSI MOXKYTb cTaTu 6Ja-
TOIiHI opranizaitii, (hOHM, TOBAPUCTBA,
MEIEHATCTBO i BOJIOHTepChKuiA pyX. [Ipn
1bOMY 3aKOHOJIaBEIb MA€ BPAaXOBYBATH I
Te, M0 TOAIOHI opraHisallii MOXKYTh CJIy-
ryBaTi 3ac000M BiIMUBAHHS «OpYIHIX>
rporniell, orIoTaMyu MaHIIMyJIIii J0Bi-
poio Jogeil. BigmosigHo, 0co6auBY
yBary cJiji 3BepTaTh Ha BiJIKPUTICTb
IXHBOI JiAJAbHOCTI, YiTKICTh HOPM 1 TIpa-
BUJI, TOKJWKAHUX PETYJIIOBATH [TisIJIb-
HIiCTB Y 11ili cdepi.

BaxxmmBoo yMOBOIO JKMTTE3/1aTHOCTI
IHCTUTYTIB IPOMAJITHCHKOTO CYCIiJIbCTBA
€ 3abe3revyeHHs IXHbOI (hiHAHCOBOI CTiii-
kocti. Ile Hacamriepen nepenbadae CTBO-
PEHHS CIIPUATINBUX TOJATKOBUX YMOB.
3okpema, BapTo OyJi0 6 HajaTH MOKJIU-
BicTb 7151 (hisuanmx 0cib azpecHol BUILIA-
TH YaCTUHU TI0/IaTKiB HA PO3BUTOK 1HCTU-
TYTiB TPOMAJISTHCBKOTO CYCHiJIbCTBA i3
3abe3MeyeHHsIM  BiIMOBIZIHOT 3BITHOCTI.
Y 2010 p. 6yJ10 npuitaaTo 3aKoH YKpainu
«Ilpo comianmpuuii miajors. 3akoH 3ara-
JIOM T[IO3UTUBHUM, CIPSIMOBAaHUN Ha
JOCATHEHHS CIIJIBHUX JIOMOBJIEHOCTEM
HpariBHKUKIB, pOOOTOABIIIB, OPTaHiB Mic-
1[eBOTO camMoBpsyBaHHsa. OHaK KOJIO
cyG’€KTIB [iajiory IITYY4HO 3BY/KEHE,
BakeJli 1 MOKJIMBOCTI BILIMBY € HePiBHU-
Mu. HopMaTuBHOTO 3akpillJieHHsI 1oTpe-
Oy€e TOPSIIOK 3IHCHEHHST TPOMAJICHKOTO
KOHTPOJIIO 3a [[iSVIbHICTIO OPraHiB BJA/IH.
[Topsin 3 Ha3BaHWM, 3aKOHOIABYOTO PETY-
JIIOBAHHST MOTPEOYIOTH: CTATyC 1 isiiib-
HICTh HEMATPUEMHUIIBKUX OpraHisaiii;
00/iK 1 HagaHHS COIHaJbHUX IOCJIYT,
y TOMY YHCJI [IPaBOBOI JIOIIOMOTH, Hace-
JIEHHIO; peajibHe 3a0e3IeueHHs TpaBa Ha
3BEPHEHHST KOKHOTO TPOMAJSTHUHA IO
OpratiB Jiep:KaBHOI BJIAJIM; Ipolieaypa
peecrpallii 00’eHaHb IPOMAISH.
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Jlis Toro 106 paBo MaJio COLiaabHO
BMOTUBOBAHY TPOMAITHCHKY CIPSIMOBA-
HICTb, TIpoIec Horo (hopMyBaHHS MTOBU-
HEH OPIEHTYBATUCS Ha BUTIEPEKATbHUN
XapakTep, BKJIOYaTH [POTHOCTUYHY
ckiaanoBy. HeobxigHo moOymyBaTu Taky
OHTOJIOTII0, B SKill MUHYJe, HUHIIIHE i
MailbyTHe OyayTh mepedyBaTu B jiajiek-
tuuHiit exnocri. He mpocto OymayTh
MMOMUCJIEHI «Pa30M», a KOKHUU MOJYC
yacy 3aliMe CBOE Miclle 3aJIeKHO BiJ|
CIIPaBKHBOI HOro 3HAUUMOCTI fJist OyT-
Ta — 1 cBity, 1 moaunu 3, 10]. 3 wmieo
MEeTOI0 HacamIiepe/] HeoOXiHO cucTemMa-
TU3YBATU HASIBHUI JIOCBiJI y 11i1 BasKJIu-
Biii cdepi. Takuit mocBix, 6e3yMOBHO,
icHye. 3okpema, Ha 3axojli Mi0Th TakK
3BaHi TOJilechbKi dyTypoJsoru, ki
3aiiMaoThcst TPObGJIeMaMy BUSIBJIIEHHS,
NPUTATHEHHS 10 CYAO0BO1 BiINIOBI/IaJb-
HOCTI 11 3aCy/I’KE€HHSI JIIO/IeH, BTITHYTUX Y
CYCITJIBHO Hebe3NeuHy isIbHICTD, sIKa
Ha JJaHWH MOMEHT He KBaTi(hiKy€eThCs SIK
aound. llopan i3 1um  dyTyposoru
AKTUBHO BIJIMBAIOTH HA PO3BUTOK OKpe-
MUX Tajly3eii IpaBa, Ha IPOIECH JieprKa-
BOTBOPEHHS 1 IIPABOTBOPEHHSI B I[iJIOMY.
[lo peui, B Pamsgucekomy Coro3si 1ie
Hampukinii 60-x pokiB chopmyBaBcs
HaIpsIM, SIKU oJlepKaB Ha3BY I0PUINY-
HOTO nporHo3yBaHHs. Ileil wmixkrasyse-
BUIl HalpsM BU3HAYAETLCA SIK <IIPOILEC
ollep;KaHHS HayKoBOi iH(opMmaliii 1mpo
MaiOyTHINl cTaH Jep:KaBHO-IIPABOBUX
mporiiecis i sputi» [4, 93]. Ha 3’acyBanns
crienmu@iky IiSUIBHOCTI B paMKax I[bOTO
TEOPETUKO-TIPUKJIATHOTO HAIIPSIMY CITPa-
BUJIV BIJIUB TIPalli TaKUX BiTYN3HSIHUX
HayKoBIIiB, ak B. Kynpssues, B. Kasi-
Mipuyk, B. Tmasupin, 1. Camoinenko,
T. Mopmiakosa, P. Cacapos, O. laspuiios,
M. IIapropoacekuii, I. Cobko, /1. Kepi-
MmoB, A. Cocuoscbkuii, B. IIBeTkOB,
B. Cenisanos, B. Harpe6Geibuuii Ta im.

[TporHo3yBaHHS € OJHUM 3i CIIOCOOIB
MOJIeJIIOBAHHS, OCKIJIbKM B MOr0 XO/l
BUPOOJISIETHCST MOJIEID, TAETHCST YSIBJICH-
HS TIPO MaiiOyTHI 06pa3 BiMOBIIHOTO
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JiepKaBHOTO OPraHy, 3aKOHO/IABUOTO aKTa,
HEBPETYJIHOBAHOTO CYCIIIBHOTO SBUIIIA,
dgKe BU3HAYaJIbHO BIIMBaTHMe HA Maii-
OyTHiil pO3BUTOK. 3a JOIMOMOIOI0 IOPH-
JUYHOTO IIPOTHO3Y MOXKHA OJlepKaTu
HayKOBY iH(OpPMAIIiio PO OCHOBHI JIiHil
Ta HAPSIMM, CTYIIE€HI 1 Nepioin, TeEMIIN i
TEPMiHU PO3BUTKY ZIEP>KaBHO-TIPABOBOTO
apuma. lIle pocgaraerbca  3aBAgKH
Mi3HAHHIO 3aKOHOMIPHOCTEH i TeHIEHIIi,
BJacTUBUX UM siBuiaM. OKpiM TOroO,
MIPOTHO3YBaHHS MOKJIUKAHE JTaTH XapakK-
TEPUCTUKY COIIaJIbHUX YWHHUKIB, SKi
TUKTYIOTh PO3BUTOK TIEBHUX JI€P5KaBHO-
MPABOBUX SIBUMI i KOMILIEKCY COIliajIb-
HUX HACJI/IKIB, 9Ki BOHU MOXYTb BUKJIU-
KaTh. 3HAYeHHS TPOTHO3YBAHHS B PaM-
Kax IOpUAMYHOI HayKW 1 TPaKTUKU
MoB’sI3aHe 3 TUM, 10 Yy TIpoiieci Horo
3IIHCHEHHSI <II0-TIepiie, 30aradyy€eTbest
OpUIMYHA HAYKa; 110-/IpyTe, 3’ SIBJSEThCS
HOBUI PI3HOBUJI HAYKOBUX JIOCTi/KEHD;
MO-TpeTe, 00’EKTOM MPOTHO3YBAHHSI CTA€E
cama I0pu/IMYHa HayKa; [10-4eTBepTe, B/O-
CKOHATIOIOThCA TIJTaHYBaHHS 1 oprafisa-
1[is1 HAYKOBUX JIOCTI/KEHb> [4, 95-96].
[IpiopureTHuM y 31iliCHEHHI 0OpHU-
JMYHOTO IIPOTHO3YBAHHS € 3aKOHOTBOP-
ynii mporiec. Ha gisbHOMY MicCIli B ITbOMY
nporieci mepebyBae crBoperts OcHOB-
HOTO 3aKOHY Jlep;KaBu. 3 OTJISAY Ha Iie
pociticbkuii Buennii O. Hekjecca 3a3na-
yae: «CBiTor/Is HayKK BizoOpaskaeTbest
B 11 OCHOBHOMY 3€MHOMY JOKYMEHTI,
KU 3BOJAUTDH BOEIMHO OCHOBOIIOJIOXKHI
NPUHIMTIN i HOPMHU, IO BU3HAYAIOTH
HalllOHAJIbHUI KUTTEBUN YCTpiii: KOH-
crutyiii. Koucruryiist yrpumye B cobi
MOCTYJIATH, IO OKPECJIOI0Th BU3HAHY
CcUCTEeMY IIHHOCTEH, 3aKOHOJIaBYl MPUH-
iy (fopuauyHuil 00pas Hailii), yrBep-
JUKYE TOJIITUYHI OCHOBU iCHYBaHHS CyC-
mizbeTBa i AepxkaBu» [5]. Crenudika
KOHCTUTYIi/, 3aKOHOJJaBUMX Ta IHIMUX
HOPMATHUBHUX aKTiB IOJIATAE Y TOMY, 1110
BOHW pPO3PaxOBaHi Ha IOBTOTPUBAIY
HeoiHOpasoBy fito. CaMm 1ieit (akT cBij-
YUTL TPO Te€, MO0 3AKOHONABUYMU aKT
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MOBUHEH OyTH BTiJIEHHsIM 1TpoTHO3Y. 1le
O3HayYaE, 1o, TMOo-TIepIle, BiH Ma€ BiATIO-
BiJIlaT! OCHOBHUM BUMOTaM [II0YMX 1 THX,
0 MOKYTb BUHUKHYTH, 3aKOHOMipHOC-
Teil 1, TTo-J/Ipyre, B HbOMY TTOBUHHI Bpaxo-
BYBaTUCh COIaJbHI HACTIAKH, AKi BiH
MOzKe ToTsITTH 3a cobo10. Ha pymky 6iso-
pycbkoro Buenoro A. CoOCHOBCHKOTO,
IIPOrHO3 3aKOHO/IABCTBA MAE Bi/IIIOBIIaTH
TakuM BuMoram: «1) moBuHHI OyTH
JIOCJIIJIZKEHI MOYKJTMBI BapiaHTH PO3BUTKY
IIPOTHO30BaHOTO 06’¢KkTa (Tajysi Ipasa,
CUCTEMW HOPMATUBHMX TIPABOBUX aKTiB
ab0 OKPEMOTO 3aKOHY) 3 METOI0 BH3Ha-
YeHHsT HAUOIIBII ONMTUMAIBHOTO PillleH-
H4; 2) Ha OCHOBI (paKTUIHOTO 1 eMIipuy-
HOTO Marepiasy mae Oytu 3poOseHuit
PO3pPaxyHOK IMO3UTUBHUX 1 HETaTUBHUX
HACJII/IKIB BUPITIIEHHST TPOGJIEMU IO KO-
HOMY 3 MOKJIMBUX BapiaHTiB; 3) HEOOXiI-
HO BpaxoBYBaTH, 1110 3MiHA iCHYIOUYOTO
IIPaBOBOTO PeryJioBaHHs He TiJTbKU BUPI-
mye mneBHi npobsemu, a W Hepiako
MOB’s13aHe 3 M0SBOIO IeBHUX HETaTUBHUX
MOMEHTIB. ¥ 3B’SI3KY 3 ITUM HEBi/l EMHOIO
YaCTUHOIO TIPOTHO3Y € IPOTHO3YBAaHHS
e(eKTUBHOCTI PIillleHHs, IO MPOTIOHY-
€THCS aBTOPAMU IMPOTHO3Y; 4) OCKLIBKU
Ha Pe3yJIbTaTH MPOTHO3YBAHHS CITPABJIS-
I0Th BILIMB IOTJISIAM PO3POOHUKIB TIPO-
rHO3Y, /i1 00'€KTUBHOI OIHKU HOTO
pe3yJIbTaTiB HeOOXi/He 3aIydeHHsT He3a-
JIEKHUX €KCIIEPTIiB; 5) y TUX BUIIAJKAX,
KO OO’€KT IPOTHO3YBAHHSI 3aviliae
iHTepecu NIMPOKUX BEPCTB HACEJEHHS
a0b0 CTOCYETBCSI KUTTEBO BAKJIMBUX TAJTY-
3¢l eKOHOMIKHM 1 IIOJIITUKU, 4YaCTUHOIO
MaTepialiB TPOTHO3YBAHHS Ma€ CTaTh
BUBUYEHHST TPOMAJICBKOI yMKH; 6) CyTTeE-
BUM €JIEMEHTOM ITPOTHO3Y TTOBIHHA CTATH
repeBipKa 3aKOHO/J[ABUOTO PillleHHSI Ha
KPUMIHOTEHHICTh, a TaKOXX Ha TIOBHOTY
peryJioBaHHS 3 MeTOI0 HeOIYIIeHHs
pobiTiB y 3aKkoHi» [6, 106—107].
3HayHa YacTUHA I[PeJCTAaBHUKIB
IIbOTO HAIPSIMY 3aiIMatOThCsT KOHCTPYIO-
BaHHAM IIPABOBOI TOJIITUKH, CIPSIMOBA-
HOT Ha BUPOOJICHHS TIPAKTHKU BUKOPHC-
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TaHH4 PI3HOMaHITHUX METOJIIB Yy Mi3HaH-
Hi mpaBoBoi miticHocti. HeoOxigHicTh
BUPOOJIEHHST €IMHOI I[iJIeCTPSIMOBAHOT
3arajibHOHAIIOHAJILHOI IIPOTPaMu PO3BUT-
Ky J€pKaBHOCTI TOTpeOy€e BU3HAYEHHS
OCHOBHUX IlapaMeTpiB 1 IPIOpUTETIB Ipa-
BOBOI TOJITUKU $SIK IPUKJIAIHOL JNCIHU-
IJIiHYW, TMOKJWKAHOI OI[IHIOBAaTU YWHHE
3aKOHO/IaBCTBO 1 CIIPUSATH TIePCIIEKTUBHO-
My BHPOOJIEHHIO OLIBIIN OCKOHAJIOI CHC-
TeMu (PYHKI[IOHYyBaHHS IIpaBa SIK CIIpa-
Be/TMBOCTI. OCHOBOTIOJIOKHUMU TIPUH-
IMTIAMUA TIPABOBOI  TTOJITUKHA, HA JYMKY
(axiBiiiB, €: coriasbHa 0OGYMOBJIEHICTD;
HAyKOBa BCE3arajibHICTb; CTIUKICTb i
nependavyBaHiCTh; JIEMITUMHICTD, JEMO-
KpaTUYHUN XapakTep; T'YMaHHICTh i
MOpaJIbHI Hayasa; ClpaBe/lJInBICTD; TJac-
HICTH; MOEHAHHS iHTEPECciB 0COOUCTOCTI
i1 ZiepsKaBy; MPIOPUTETHICTD TIPAB JIO/U-
HY; BIJIMTOBIAHICTh MiKHAPOJHUM CTaH-
napram. /[o ocHOBHUX MPIOPUTETIB PO3-
BUTKY ITPABOBOI MMOJIITUKU 1 3aCTOCYBaH-
1 ii sIK epeKTUBHOTO 3ac00Y BUSIBJIEHHS
TEHJIEHIIl PO3BUTKY MallOyTHHOTO CyC-
HiJIbCTBA HaJIeKaTh: (hOPMYBaHHS 1PABO-
BOI JIep:KaBU, TPOMATHCHKOTO CYCIiJIb-
CTBA, €BOJIIOLiS TPABOBOI CUCTEMMU; BUSIB-
JIEHHS 1I0TPe0 CYCIIIbCTBA Y BIAIOBIIHUX
KOHCTUTYIIIHHUX TIPUHITUTIAX, THCTUTYTax
i HOpMaXx, MOKJIMBOCTEN iX KOHCTUTYILH-
HOTO 3a0e31eUeH s, a TAKOK COI[aTbHUX
HACJI/IKIB, SKi BOHU 3YMOBJIIOIOTH; BJIO-
CKOHAJICHHSI 3aKOHOJIABCTBA 1 IPAKTUKU
1100 3aCTOCYBaHHSI; CTBOPEHHS Ha/iiiHOT
paBoBOI 0asu 3ilicCHIOBaHUX pehopMm;
BU3HAYEHHS IMEePCIeKTUBHOI TPaBOBOI
pOOJIEMATHKY, MiKIaay3eBUX 3B SI3KiB;
6opoTbba 31 3JI0YMHHICTIO, BUPOOIEHHS
AHTUKOPYMIIMHUX 3aXO/[iB; IOJ0JaHHI
MPaBOBOTIO HIirili3My, BUXOBAaHHSI 3aKO-
HOCJTYXHSTHOT 0COOMCTOCTI Ta iH.

3 orysiy Ha HeOOXiHICTh TPOTHO3Y-
BaHHS HACJI/IKIB 3aCTOCYBaHHS HOpMa-
TUBHO-IIPABOBUX aKTiB, B YKpaiHi Ha3pi-
Jla HeOOXiZHICTh TPOBEIEHHS MOHITO-
puHTy edeKTUBHOCTI 3aKOHO/IaBCTBA Ha
nepxkasHomy pisui. I[g mpoGiema 3Ha-
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IIJIa CBOE BTIJIEHHSI Y HAYKOBIl po3po0-
i H. Posendenpn [7]. Bona, 30xpema,
BBa’Kae€, 110 3a3HAYEHUI MOHITOPUHT Mae
Opi€EHTYBaTUCS Ha BUPINIEHHS TaKUX
pobJIeM:

1) Bu3HAUYeHHS TIpeaMeTa, 00’€KTa,
HAINpsIMy TIPOBEIEHHsST i Cy0’eKTiB HOro
3I1ICHEHHS,

2) po3pobKa i 3acToCyBaHHST METO/IU-
KN IOPUAUYHOTO aHaJi3y KOMILJIEKCHOI
e(heKTUBHOCTI 3aCTOCYBaHHS 3aKOHO/IAB-
CTBA, 1110 BKJIIOUAE PiBEHb 3aKOHOABYOTO
3abe3redentst MeBHOI CYCIJIbHO 3HAYM-
MOI ITPOGJIEMHU, MOKJIMBOCTI JIJIsI Peasiiza-
il HOPMATWUBHUX MPUITUCIB, XapaKTep
iHTeprpeTalii 3akoHIB (caMOCTiliHi;
3asiexHi, TOOTO Ti, IO CIUPAOTHhCS Ha
Mi/[3aKOHHI aKTU HAIIOHAJIBHOTO PiBHS),
iMIJIEMEHTAllisl y 3aKOHOJABCTBO PaTH-
(hikoBaHUX MIKHAPOJHUX JIOTOBOPIB;

3) pospobka i 3acTOCYBaHHS METOIM-
KM IOPUIMYHOTO aHasi3y edeKTHBHOCTI
3aCTOCYBAHHS 3aKOHIB Ta MOTEHITiIHHOI
eeKTUBHOCTI 3aCTOCYBaHHSI 3aKOHO-
mpoekTiB (aHaji3 BiamosigHocti Koncru-
TYIlii, BI/IMOBI/IHICTh 3aBJaHb TIPEIMETY
JIOCJIJPKEHHS MOT0 I[iJIsIM, BiJIITOBITHICTH
3MICTY 3aKOHY HOTO I[iJIIM 1 3aBJIaHHSIM,
CTPYKTYPHA HaJIeXKHICTh, 3/IaTHICTb /10
peaJtizartii, BiZICyTHICTb KOJIi3ii1);

4) po3pobOKa i 3acTOCYBaHHSI METOIM-
KM IIPOBE/IeHHSI aHali3y KOpYIIioreH-
HOCTI 3aKOHO/IABCTBA, IO BKJIOYAE
3'siCyBaHHS CTPYKTYPHOI KOPYIIIIIOTEH-
HOCTi (BiJICyTHICTh 3aKOHOIABYOTO PeETY-
JIIOBAHHS TUX YM IHIIMX TIPOOJEM) Ta
HOPMATUBHOI KOPYIITioreHHOCTi (ITHUpo-
Ta AUCKPEIIMHUX TTOBHOBAKEHD ), O3BO-
Jisioun (bOPMYJTIIOBAHHS TIPY BU3HAYEHHI
KOMIIETEHIIii, IMTYyYHO 3aBUIIEHI BUMOTH
110 3asIBHUKA, MTYYHE YCKJIAQHEHHS 1TPO-
1eJypyu 3BepPHEHHS, KOJI3iHHICTh 110JI0-
JKeHb 3aKOHY /3aKOHOIIPOEKTY.

3akoHOaBUYOI0 0a3010 TPOrHOCTUY-
HOI JIisIJIBHOCTI y TTpaBoBili chepi Yrpainu
CIYTYIOTh 3aKOHU YKpaiau «IIpo Hayko-
BY 1 HayKOBO-TEeXHIYHY IisJIbHICTh»,
«ITpo HayKoBYy 1 HAyKOBO-TEXHIUHY €KC-
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nepTu3dy», «IIpo 06’ eHaHHS rPOMAISTH>,
«ITpo 3BepHEHHS rpoMajigH», «IIpo nep-
JKaBHe IPOTHO3YBaHHSI Ta PO3POOJIEHHS
MIporpaM €KOHOMIYHOTO 1 COIiaJIbHOTO
po3BuTKY». OIHAK, Ha JKaJib, y OLIbIIOCTI
CBOIM MOKJIMBOCTI IIUX 3aKOHIB 1 BiIIO-
BiJIHI TIPOTHO3HI HAyKOBi PO3POOKH Y
paBoBiil cepi BUIBUINCH He BUTPeOY-
BAaHUMHU MPAKTUKOI CYYaCHOTO BiTUM3-
Hgaroro 3akonotrBopennsa. A. CocHOB-
CHKHUI TMOSICHIOE 1€ THUM, 110 PO3POOKHU 3
IOPUAMYHOTO IIPOrHO3YBaHHS <He OyJn
JIOBeJIeH] 710 CTajlii TMPaKTUUYHUX PEKO-
MeH/alliii, BUKOHAHHS {KUX cTajlo O
000B’SI3KOBUM €JIEMEHTOM TIPOIIECY TTpa-
BOTBOPYOCTI, JIJIsI YOI0 HEOOXi[He JUPEK-
TUBHE 3aKPIMJIEHHS CUCTEMU TIPABUJI
HAYKOBOTO TIPOTHO3YBAaHHS SIK TTPU PO3-
POOII MEPCIIEKTUBHKX TJIAHIB PO3BUTKY
3aKOHOJIAaBCTBA, TaK i IPU PO3POOIL TIPO-
€KTiB KOHKPETHUX HOPMAaTUBHUX TTPABO-
BUX aKkTiB» [6, 106].

[lemMoxkpatm3aliisi cycmiJibcTBa 1 aep-
JKaBu rependavyac ixHe 30JMKEHHS, 3a
SKOrO IpaBo Oyze 3JaTHUM BUKOHYBATU
CBOE IIepBicHE MPU3HAYEHHS, TOOTO
3abe3meuyBaTUMe CIIPABEJIUBICTD 1
BijoOpaskaTrMe MIMPOKUIT CHEKTP COIli-
anpHUX iHTepeciB. I. 3akomopHuUii BBa-
JKae€, M0 pUINYHE TIPOTHO3YBAHHS €
TEePCTIEKTUBHUM HAIIPSMOM 1 BiJITOBiTHO
BUJIIJISIE: JIepXKaBHE IPOTHO3YBaHHA,
00’€KTOM SIKOTO € 6a30BUil IHCTUTYT IIpa-
BOBOI CCTEMU; IPABOBE IMPOTHO3YBaHH4,
CIIpSIMOBaHe Ha PO3BUTOK CYTHICHUX
po0JIEM MTPABOBOTO PO3BUTKY: KPUMIiHO-
JIOTIUHE TTPOTHO3yBaHH, OPIEHTOBAaHE HA
BUBUEHHS JIMHAMIKM 3JIOYUHHOCTI SIK
AHTHUCOIATBHOTO SBUIIA; Tay3€eBe Mpo-
THO3YBaHHS, METOI0 SKOTO € peasi3allis
3aB/laHb KOHKPETHUX Tajly3eBUX IOPH-
MUYHUX HAYK; JOKaJTbHE MTPOTHO3YBaHHS,
dKe JIOCTIKY€E OKpeMi (pparMeHTH Tpa-
BOBOI PeaJIbHOCTI; IPOTHO3YBAHHA 1H/IU-
BijlyasibHOI TIOBeliHKK CyO’€KTIB TIpaBa;
MIPOTHO3YBAaHHSI  COIlaJIbHO-EKOHOMIU-
HUX Ta IHIIWX HACI/IKIB peaJisallii 3aKo-
HO/IaBCTBA; IMPOTHO3YBAaHHS HACJIIKIB
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MOPYIIEHHS YMOB IOPUIMYHUX [IOTOBO-
piB; TIPOTHO3YBAaHHSI PO3BUTKY CYIOBOI
cucremu [8, 47-48]. Otixke, MPOrHO3y-
BaHHS y 1paBi — HOBUU sIKICHUH eTarl y
HAYKOBOMY TIi3HAHHI CYCITLIBHUX SBUII,
a TOMYy IOpUAMYHA HayKa 1 Jep;KaBHA
BJIaJ1a IOBMHHI BUSIBUTH HEOOXi/THE TTKITy-
BaHHS TIPO MTPOTHOCTUYHUI METOJI 10CJTi-
JUKEeHHS  JIepKaBHO-TIPABOBUX  SIBUIIL.
Jlume 3a i€l ymoBu, Oyayun CHHTE30M
MUHYJIOTO, ChOTOJIEHHSI Il MallOyTHHOTO,
IOpUNYHA HayKa 3MOXe BUKOHYBATH
CBOIO THOCEOJIOTIUHY POJIb.

3 yCbOro CKa3aHOTO MOKHA 3pOOUTH
Taknuii BUCHOBOK. [IpaBo sik hopma pery-
JIIOBaHHS COLIQJIbHUX BiJIHOCUH 3JaTHE
PO3BUBATHUCS HAJIEKHUM YIMTHOM JIUTITE 32
yMOBHU (HOPMYBaHHS HE3aJEKHOTO Bijl
JlepsKaBU TPOMAJISTHCbKOTO CYCIIJIbCTBA.
OcTanHe € He3aJeXHUM HaCTiJIbKH,
HACKIJIbKU JIep:KaBa € TEPIIMMOIO /10 TaKO1
He3asnexxHocTi. CdopMyBaTu OCHOBHI
HaIPSIMU HAJIAro/IKeHHST YiTKOI B3aEMO-
Jlii BJaJu i IHCTUTYTIB TPOMaJISTHCHKOTO
CYCITLJIBCTBA MU 3MOXKEMO JIUTIIEe yCBiIO-
MUBIIH, YUM € T'POMA/ISTHCBKE CYCIIiJIb-
CTBO HE B TeOpil, a Ha MPAKTUIIL; HEO-

BUKOPUCTAHI MATEPIAJIN

—_

CSIKHUM CYCITIJIbBHUM OPIEHTUPOM 1 CBOE-
piziHOIO (hOPMOTO CUMYJISAIIT PeasbHOCTI,
4YHu, MO’KE, 3pYUHOIO IIMPMOIO, 3a SIKOIO
BJIaJla TIPUXOBYE CBOI ICTUHHI Hamipu?
IIpo posBuHene TpoMajigHCHKE CYCITiIb-
CTBO B HaIlill peaJbHOCTI MOKHa Oyje
FOBOPUTH JIMIIIE TOAI, KOJIA BOHO Oye B
3MO31 3MIHUTH XapakTep (PyHKITIOHYBaH-
HI BJIAJIH, JIJIST SIKOT CTaHYTh XapaKTepHU-
MMU: JIETITUMHICTD; BCe3arajJbHICTh 3aCTO-
CyBaHHS JIEMOKPATUYHUX TPUHIIHIIIB;
e(eKTUBHICTh BJaAM, 10 O3HAYaE,
HACKIJIbKU BOHA PeaJIbHO JIi€ B iIHTEpecax
JIOJIell 1 CTBOPIOE MOJKJIUBICTD [T OCO-
6ucToCTi caMOCTIHHO (OPMYyBaTH CBOE
ocobucTe JKUTTS 1 BIUINBATH HA iCTOPUY-
HUU PO3BUTOK CBOEI Kpainu. Po3sunene
TPOMA/ISTHChKE CYCIIJIBCTBO Tepeadavyae
3axuieHy 3 OOKy Jep:KaBW IIPUBATHY
BJIACHICTD, JIOCKOHAJI TPABOBIHOCUHM,
KPUTUYHY Macy CaMOCTiiHUX, BII€BHe-
HUX y CBOIX cmiax Jiogeit. MaiibyThe
IPOMAJISTHCHKOTO CYCITLIBCTBA OB’ d3aHe
3 PO3BUTKOM TPOMAJICBKUX OpraHisaiiii,
SIKi TIOCTYIIOBO TIepeOrpaTMyTh Ha cebe
dbyHKITii HepKaBU.
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Fop6aTeHko B. M. MpaBo ik popma perynioBaHHS couianbHUX BiAHOCUH

AHoTauis. Y cTatTi 4OCNiOXEHO POSb NpaBa sk GOPMM PerynioBaHHS ColjianbHUX BiIHO-
CWH. TpoaHani3oBaHoO BMMB COLLiaNbHVX HOPM Ha MPOLLEC CTaHOBMIEHHA NPABOBOI CUCTEMM.
Moka3aHO B3aEMO3aNexHICTb ColianbHOI cchepu | NPaBOBOrO pPO3BUTKY. 3'COBaHO 0CObM-
BOCTi (hOPMYBaHHSA rpOMafgHCbKOro CycninbCcTBa B YKpaiHi B KOHTEKCTI iCHYIO4Oro AeMoKpa-
TUYHOrO AOCBIAY. [JoBeAEHO, LLO OAHUM i3 HAMBaX/IMBILLMX HAMNPAMIB HAONMXeHHs NpaBa [0
peanbHWUX NoTped rpOMafsiH € PPUANYHE NPOrHO3YBaHHS. BM3HaYeHO OCHOBHI HAaNpPsMK 34i-
CHEHHA IOPUANYHOIO NPOrHO3YBaHHSA 3 OrNAA4y Ha NepCcneKkT1BY B3aEMOAIT Aep>XKaBy | rpoMa-
[OSHCbKOro CycninbCTBa B YKpaiHi.

Kntoyosi crioBa: couianbHi HOPMK, FPOMaaAHCbKe CyCMiibCTBO, CAMOBPSAAYBaHHS, 3aKo-
HOTBOPMICTb, COLianbHi BIGHOCUHN, IOPUANYHE MPOrHO3YBaHHS.

Fop6GaTteHko B. N. MpaBo kak hopma perynmpoBaHusi couManbHbIX OTHOLUEHUN

AHHoOTauums. B cTaTbe nccnefoBaHa posib Npasa Kak (hopMbl PEryNnMpoOBaHNS COLManbHbIX
OTHOLLEHWN. [poaHanM3MpPOBaHO BANAHME COLMaNbHbIX HOPM Ha NPOLLECC CTaHOBMEHWSA Npa-
BOBOW c1CTeMbI. [Toka3aHa B3aMMO3aBNCMMOCTb COLManbHOM cepbl 1 MPaBOBOMO Pa3BUTUS.
OnpepeneHbl 0COBEHHOCT (DOPMUPOBAHMS MPaXKAaHCKOro obLLecTBa B YKpamnHe B KOHTEKCTe
CyLLeCTBYIOLLIEro AeMOKPATNHECKOro OnbITa. JJokaszaHo, YTO OAHUM U3 BaXKHENLLNX Hanpasne-
HUV NpUBAMXKeHVs MpaBa K peasibHbIM NOTPEOHOCTAM rpaxaaH SBNSETCs IopUaUYECKOoe Npo-
rHo3upoBsaHve. OnpegeneHbl OCHOBHbIE HarpaBlieHWUA OCYLLECTBIIEHNA IOPUANYECKOro Npo-
FHO3MPOBaHUSA C YHETOM MEepCrnekTVB B3aMMOLENCTBUS roCyapcTBa U rpaxxaaHckoro oble-
CTBa B YKpauHe.

KnioyeBble cnoBa: couuvanbHble HOPMbI, TpaxkhaHckoe OOLLecTBO, camoyrpasfieHve,
3aKOHOTBOPYECTBO, COLMaNbHble OTHOLLEHWS, IOPUAMHECKOE NPOrHO3MPOBaHMe.

Horbatenko V. Law as a Form of Regulation of Social Relations

Annotation. The article explores the role of law as a form of regulation of social relations.
The influence of social norms on the development of the legal system is analyzed in the article.
The author covered the interdependence between social sphere and legal development. The
features of the formation of a civil society in Ukraine in the context of the existing democratic
experience are distinguished. It is proved that legal prediction is one of the most important
areas of approximation of law to the real needs of the citizens. The author elucidates the basic
directions of the legal prediction, taking into account the prospects of cooperation between
the State and civil society in Ukraine.

Key words: social norms, civil society, self-government, lawmaking, social relations, legal
prediction.
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IIOTPEBOBE ITPABOPO3YMIHHAI:
KOHUEIITYAJIbHA XAPAKTEPUCTUKA,
EBPUCTUYHUI MOTEHIIIAJI

Bcerynni 3ayBaru. I1lo BBaxkaTu mnpa-
BOPO3YMiHHAM? AOO IHIIUMK CJIOBAMU:
sIKe SIBUIIE BifoOpaka€ThCsl MM TEPMi-
HO-TIOHATTSIM ?

Ha Biaminy Bifil JOCUTH MOIIUPEHOI,
Tak OM MOBUTHU, «KOJIONOAIOHOT» BiIO-
Bi/li Ha HaBejleHe 3allUTaHHS (SIK-OT:
«ITPABOPO3YMiHHS — 1I€ PO3YyMiHHS TIpa-
Ba» ), MHOIO BJKe ITPOTSTOM II[OHalIMeHIIe
I'SITU POKIB OOCTOIOETHCST 1HAKIIA THTEP-
mpeTailisi 03HaueHoro gpuina. A came:
npasopo3yminus — ue 6idobpaNcenns y
J00CvKitl  ceidomocmi  3a  00NOMO2010
NOMAMMSA, NO3HAUYEANO20 MEPMIHOM
«npasos (abo A THWUM 0OHOZHAUHUM 13
HUM CIIOBOM YU CUMBOJIOM), MO20 S8UUA,
KOmpe OUiHIOEMbCSL NEGHUM CYO EKMOM SIK
Kopucte Onsi 3a00801eHHs 11020 nomped
icnyeanns ma possumky i 3abesne-
UYEMbCS COULANLHUMU 0006 A3KAMU THULUX
cy6’exmis. ToOTO iieThCST TIPO CaMO3’sI-
cyBanHs (iHTepIpeTaiio) TOTo, ud,
BJIACHE, BiJOOPAKAETHCS  TTOHSTTSIM,
[O3HAYEHUM CJIOBOM <IpaBo» (abo
IHIIUM OJHO3HAYHMM i3 HUM TEPMiHOM
YU 3HAKOM ).

Y naBesneHiit Buie fediHiiii iHTerpo-
BaHi (hopMasibHi (3HAKOBi) Ta 3MiCTOBHI
(coriasibHO-CYTHICHI) BJIACTUBOCTI TIpa-
BOpo3yMiHHs. TibKM B X €IHOCTI, I1iTic-

© II. Pa6inosuy, 2014
« [TIPABO YKPAIHW « 2014 « N2 5 «

II. PABITHOBUY

00Kmop 1WpuouvHuUX HayK, npoghecop,

axademix HAIlpH Ykpainu,

npogpecop kaghedpu meopii ma piaocogpii npasa
(/Ivsi6cokuil HauionaibHull YHiGepcumem

imeni leana Ppanka),

3acayxcenuil 0isu Hayku i mexHiku Yxpainu

HOCTI OCTAaHHE CTAHOBUTH CAMOCTIiliHE,
SIKICHO BU3Ha4YeHe JlyXOBHE (MEHTaJbHe)
YTBOPEHHS.

Taxkux gBuil, 3arajoM Kaxydn (SK
CBIIYNTH yCSI KOJIUIIHS Ta W CydacHa
1IpaBoBa JIyMKa), iCHY€ II[OHAlMeHIIe 3
JIeCSITOK. 30KpeMa:

e ¢BO0OOJIA JIIOJUHU, TOOTO MOKJIN-
BiCTb il IeBHOI JOOPOBIIBHOI TIOBEIIHKH,
JiSJIBHOCTI;

*  cHpaBeIuBICTh (BCTAHOBJIIOBAHA
OIL[IHHUM Mi3HAHHAM SIKMXOCh Cy0'€KTIiB
SK crieririvHa BIaCTUBICTD TUX YU iHITUX
CYCHIJIBHUX SIBUII, 30KpPeMa JIIOJCbKUX
BUMHKIB);

*  HOpMH (IIpaBUJIa PI3HOTO TOXO-
JUKEHHST — $IK 3arajibHi, TaKk W iHUBiLy-
QJIbHI) CTOCOBHO JIIOJICBKOI TIOBEIIHKY;

*  TPUIIKUCH IOJIO 3/IiIICHEHHS caMe
TaKOI MOBE/IIHKH, KA BBAKAETHCS JIEKOT-
puMH cy6’€KTaMy «CIPaBE/INBOI0>;

* [IeBHi iHTepecH TUX YW I1HIIUX
cyO’ektiB comiymy (abo K, y KiHIEBOMY
mijicymMKy, ix#i morpebu, BTiIOBaHi y
TaKuX iHTepecax);

e 30aJaHCOBAHICTh, Y3TOKEHICTh
iHTepeciB PI3HUX YYACHUKIB CYCITIJIbHOTO
JKUTTS, 10 JOCATAEThCS ab0 yepes iXHIo
JIOMOBJIEHICTh, a00 K 4Yepe3 BOJIEBUSB-
JIEHHSI HOCist IyOJIiaHOT BJajiu;
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[1. PabiHosuny

e npuTamaHHi cy6’e€kTamM 0coOIHBI
MOYYTTH, eMOIlil Ta iHIIi o3apalioHaib-
HI IICUXIYHI ABUIIA;

* BHUMOTH, JOMaraHus cy0 e€KTiB
CTOCOBHO HaJIaHHA iM TIEBHUX I[IHHOCTEM,
6J1ar, 3BEpHEHI 0 CYCIiIbCTBA, A€P/KaBU
a00 THIIUX JIofell 4u iXHiX 06’ eIHaHD;

*  KOMYHiKalisi (<«KOMyHiKaIliitHa
iJTiCHICTB» ), AJIOT, AUCKYPC Cy0 €KTIB;

*  BJIACHE CMUCJU (3MiCTH ) BUCJIOB-
JIIOBAaHb, TIOHSTH, IO KOHCTUTYIOIOTHCS
cy6’ekTaMu y mporieci ix 6e31ocepeaHbo-
rO CHIJIKYBaHHS.

[TpuponHo, BUHUKAIOTH 3allUTAHHS:
TO SKe JK 13-IIOMIK 3a3Ha4eHUX SIBUII]
BBakaTh came npasom? AGO OJHOYACHO
Jekinbka i3 Hux? Yu, MoxauBoO, iX yci
6e3 BuHATKY? I un icaytors (abo GyayTh
BUHUKATH B MalOyTHBOMY) Iil€ SIKiCh
iHII ABUINA, 1O TaKOXK MpPeTeH/yBaTH-
MyTh Ha <«IPABOBICTb» 1 BimoOpaxkaTu-
MYTbCSI BKa3aHUM TePMiHO-TIOHSTTSIM ?

A TOMOBHE: YUM JKe TOSCHUTH, IO
Taki, BOYEBHU/Ib, OHTUYHO PI3HOPIIHI
ABUIIA HEPiAKO BigobpakaioTbes i
MI03HAYAIOTHCS OJIHUM 1 TUM CaMUM Tep-
MIiHO-TIOHATTSIM — <IIpaBo»? IHakime
KQKy4H, SIK MOKHA [TOSICHUTH, YOMY TeO-
PETHK YK IHINA JIIOAMHA BUOUPAE CaMe
Take gBulle (a He SIKeCh iHIIIe) 1 YOMY /11
IHTEJIEKTYaJIbHOTO  BiJOOPaKEHHS Ta
MO3HAYEHHSI TAKOTO $SIBUIA, 3HOBY K
TaKH, 00UPAEMbCs caMe 3a3HaYeHe TePMi-
HO-TIOHATTS (@ He sIKech iHIe)?

Y momrykax BiAIIOBiziell Ha HaBeieHi
3alUTaHHS MOJKHa 3pOOUTH  TaKWid
BHUCHOBOK: pajillie 3a BCe, 3TalaHuM SIBU-
aM TMpUTaMaHHa — MIONPpaB/Ia, JUIIIe 32
MIEBHUX YMOB — SIKaCh 00HAKOBA BIIACTU-
BicTh. I, HA MIH MOIJISAM, TAKOIO 1X CIIIJIb-
HOIO BJIACTUBICTIO € 30ammuicmb 3a00680.1b-
namu Hcummeso eaxcausi nompebu (abo
JK IHTEpecH, 1110 3a3BUYail € yCBIIOMJIIO-
BaHUM BiZIOUTTSIM TOTPeD) SIK OKPEMUX
IHAWBIMIIB, TaK 1 IXHIX TPy, a MOYaCTU
YCBOTO CYCITLJIBCTBA.

BriMm, y cycmizbeTBi coltiaibHO-HEOAHO-
pinHomy (a iHIIOro HWHI Hijie HeMae ©
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y MailGyTHbOMY HaBpsil YW BUHHUKHE)
HopsizL i3 moTpebaMu CIipaB/Ii 3aralbHOCO-
MIATbHUMU HEMUHYYe iCHYIOTh MOTpeOn
(iHTepecu) TPYNOBI Ta iHAMBIIyaJbHi.
OcranHi ix Buu 00yMOBJIEHi 10T0 3aKOHO-
MIpHUM TIO/IIJIOM Ha Pi3HI YaCTWHU: HaIlii,
COITia/TbHO-EKOHOMIUHI KJ1acH, Tpodeciiini
BEPCTBH, 1/1€0JIOTiUHI, 30KpemMa pesiriiiHi
yrpyIyBaHH, Ta iH. /J[aeTbcst B3HAKY, 3BU-
YyaiiHo K, 1 OIlOIOTiYHMI IOAiN JIomel
(BikoBUH, cTaTeBUil). | TOMY 11iJIKOM TIpH-
POJTHUM BUJIAE€THCA Te, 110 KOKHA 3 TAKUX
YacTHUH CyCHibeTBa (B 0co0i il iHanBimy-
AQJIBHUX YW KOJIEKTUBHUX TIPEJCTaBHU-
KiB) BoJie BBaxkatu <mpasom» (TOOTO
SIBUIEM NPAGUIbHUM, CHPAseNuBUM,
npaseHUM, BUNPABNAHUM, NPABOMIP-
HUM) HacamImepe/ Tol (hpeHoMeH, KOTpUi
MTOJIETTITY€E, & He YCKJIAIHIOE 11 iCHyBaHHS,
KUTTEMISIBHICTD, PO3BUTOK, TOOTO
KOTPUI CITPUSE, a He TTEPETTKOKAE 33710~
BosieHHIO ii motpe6 (intepeci). I och
Taki — BJIACHE, «IIOTPEOOBi» — MPUYMHU
HEPIJIKO CTaOTh, Tajaio, OJIBII BILIUBO-
BUMU, OiNbII Ai€BMMM, HIXK AKICh iHIi
YUHHUKU (30KpeMa, THOCEOJOTiuHi).
Bouu-to #i 3yMOBIIOIOTH 2AUOUHHO —
qn-T0 6e3M0CePeIHbO, YU-TO OMOCEPE]-
KOBaHO, Ha4eOTO 3aByaJbOBAHO, TIPUYO-
MYy He TiJIbKM yCBIJIOMJIEHO, a 1 HaBiTh
iHTYITUBHO — 6uOIp TUMU YU THITMMU
cy6’exTamu TOTO (heHOMEHY, SIKUI OCTaH-
HIMU ¥ BBA)KaTUMETHCS «IIPABOMY.

Tomy € mijcraBu 3poOUTH BHUCHOBOK,
[0 PO3OIKHOCTI y JIFOACHKUX MOTpebax, y
3acobax Ta PiBHAX iX 3aJ[0BOJIEHHS CTAaHOB-
JIATh (PyHIaMEeHTATbHY, BUSHAYAIBHY TTPH-
YUHY TUTIOPAJi3My TIPaBOPO3YMiHHS, TIPH-
YUHY HEOJHO3HAUYHOTO CMUCJIOHAIIOBHEH-
HSI TEPMiHO-TIOHATTS <«IIPaBO». 3 OTJISITY
came Ha 1110 00CTaBUHY 1 BUIAJIOCST BUITPAB-
JIAaHUM TIOKJIACTU B OCHOBY iHTepIipeTartii
deHoMeHy MTPaBOPO3YMIHHS TaKUN KOH-
HENTyaJIbHUHN I/XiJl, SIKWW CBOTO Yacy
MHOI0 OyJI0 HasBaHO <«nompebosums [1].
3rajika Tpo TaKWi Ti/Xi/l, 3ayBaKy, 3TOOM
royasia 3yCTpiuaTucs i B iHITUX HAYKOBUX
Ta I HABYAJIbHUX TIparsx [2; 3].
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[TOTPEGOBE [TPABOPO3YMIHHA: KOHLIEMNTYAIbHA XAPAKTEPUCTUKA, EBPUCTUYHWW MOTEHLIIA

A och Te mpaBOpoO3yMiHHS, siKe 00y-
MOBJIIOETbCS CaMe TaKUM Ii/IX0JI0M,
MUHYJIOTO POKY M€Hi BHIaI0Cst 00IPyH-
TOBaHMM Ha3BaTH, BiAMOBIAHO, nompebo-
eum [4, 156—157; 5, 240-241].

OCHOBHI 10JIOKE€HHS TOTPEOOBOrO
MPaBOPO3YMiHHS. Y T1OTO OCHOBY ITOKJIA-
JIEHO VSBJIEHHS, 3TIHO 3 SKUM Ti€I0
CNiIbHOI0 BJIACTUBICTIO CyOCTaHIIITHO
pisHUX gBUI (dKi, TPOTE, <«4OMYCh»
BiZIOOpaKalOThCsl OHUM i TUM CaMUM
TEPMIHO-TIOHATTSIM — «IIPABO» ) € Te, 10
BCi BOHM BUSIBJSIOTHCS, TaK UM iHAKIIIE,
xopuctumu (ToOOTO MOXKYTh MOCIYKUTH
3acobaMm) JIJIsT 3aJI0BOJIEHHSI MaTepiajib-
HUX Ta IHIIMX BaKJIUBUX 110TPed Jozel,
ixHix rpym, o0’e€qHaHb, a B SIKHXOChH
BUIIAAKaX — MOTPeO YChOro CYCIiIbCTBA.
Hatomicts Ti sBUINA, KOTpi 3aTHI,
HaBITaKW, TaJbMYBaTH, YCKJIAJHIOBATU
32/I0BOJIEHHST TOTPed THUX YU IHIIUX
cy0’€KTiB, OCTaHHIMK HaBPsI 4 OYAyTh
kBamidikyBaTucs, ormiHoBaTHCT (SIK
CBIIYUTHh MUHYJA 1 HUHINIHA COIiaJbHa
MpakTUKa) B pojii came npasa. (3BijcH,
/10 PEYi, CTAE 3PO3YMLINM, YOMY 1 JleprKa-
BU, IXHI OpraHuW BJAAW BOJIIOTH —
y, MOKHA CKasaTH, iJ1e0JI0T0-3abe3medy-
BaJIbHUX, ariTamiiHO-ITPONaranJnucT-
CbKUX I[iJIgX — IMeHyBaTtu cBoOi (op-
MaJIbHO-000B’SI3KOBI HACTAHOBH, TIPUIIH-
CU caMe <«IIPaBOM», TIParHy4u repekoHa-
TH 1X ajpecariB y CIpaBeJnuBOCTI,
BUIIPABAAHOCTI CBOIX BOJIEBUSIBJIEHD. )

Otosx KBiHTeCeHIlisT 1OTPeOOBOTO
IPaBOPO3YMIiHHS MOKe OyTH TIPEICTaB-
JeHa Takoio JediHilieo: npaso — ue
00yMOBIeHT PIBHEM PO3GUHEHOCMI CYC-
NILCMBEA MONCIUBOCNL HOOUNHU (YUl 2pYnU
J100etl) ompuMysamu ma 6UKOPUCMOsy -
samu 3acobu, HeoOXIOHI Ost 3a00804eHM S
ii 6ionoziuno i coyiarvbno 00TPYHMOBA-
HUX — Y KOHKPEMHO-ICMOPUYHUX YMO-
sax — nompeb ichysanns i po3eumxy i
3abesneuysani coyiarvnumu 0606’ i3Kamu
iHwux cyo6’exmis.

OCKIJIbKY TaKi MOJKJINBOCTI, 3 OIHOTO
00Ky, CTAHOBJISATD <«IPUHAIEKHICTH>
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IXHBOTO HOCid, OPraHivYHO BIJITAIOTLCI Y
c110c¢i6 #oro OyTTs, OCTLIBKU BOHU YTBO-
PIOIOTh Cy6’ekmusHy CTOPOHY aediHiiio-
BaHOTO (heHOMEHY.

3 apyroro x OOKY, 1[bOMY (heHOMEHY
BOJIHOYAC TIPUTAMaHHA U HM3Ka O3HaK
06’exmuenocmi. Bonu moJsiraiothb, 30Kpe-
Ma, y TOMY, IIO: a) coLiaJbHi 3acobu
3a/10BOJIEHHsI 1TOTPed mepebyBaoTh Mo3a
BIZIIOBIAHUM CY0’€KTOM: IIE€PILIOIIOYATKO-
BO BiH HUMHU He BOJIOIE; 0) I1i MOIKJIH-
BOCTI HajiekaTh CyO'€KTy HaBiTh Hesa-
JIEXXHO Bijl TOTO, YW YCBIJIOMUB BiH iX;
B) TIeBHA 3HAUYIIICTh TaKUX MOJKJIUBOC-
Tell (30KpeMa, X KOPUCHICTD, IIHHICTh) Y
3a/I0BOJIEHHI JIIOACHKIX MOTPed — iHMBI-
IyaJbHUX, TPYTOBUX, 3arajJbHOCOITiAh-
HUX — €, CTOCOBHO 1X HOCIiB, T€X (haKTOM
06°exmuenum (SIKUH, BTIM, MOKe YCBIZIOM-
JIIOBATHCS HE 3aBXK/IH aJIEKBATHO).

HeBaskko momiTUTH, 1O CTUCJIO CXa-
paKkTepu3oBaHe TyT IIOTpeboBe MPaBOPO-
3YMIHHST HAJIEKUTh /IO COII0JIOTO-TIO3MU-
TUBICTCHKOTO TUITy TMPABOPO3yMiHH, a
TOUHiIIEe — /10 COIiaJIbHO-aHTPOIIOJIOTIY-
HOTO PiZHOBHU/LY OCTAaHHBOTO (TIPUUOMY; i
TIPO T1e CJIIJT 3a3HAYUTH 1[iIJIKOM BiZIBEPTO,
B HOro icmopuxo-mamepiaiiCmuytii
iHTepIIpeTaltii).

Brim, HemoaBHO B 0/HIM 13 Cy4acHUX
BiTYM3HAHNX (HiT0COPCHKO-TTPABOBUX
MoHorpadiil  po3pobIIOBaHUI  MHOIO
noTpe6GoBUil mijxis OyJI0 BisHECEHO 10
JIOKTPUHU npupooroezo tipasa |6, 737—756].
[Tpore (gk cayuiHo 3a3Ha4YaB PElEH3EHT
i€l mpari [7, 393]), gxnio MHOWO T1HOI i
BUKOPUCTOBYBAJOCA  (HOPMYJITOBAHHS
«COTIaTbHO-TIPUPOIHE TIPABO», TO Tep-
MiH <«ITPUPO/IHE» BKUBABCSA TOJIi 3a3BU-
Yyail y CeHCl 3aKOHOMIPHULL, HOPMATOHUIL
HeMUHYYUIL, ajie He SIK TPaHCIIeHIeHTHUH,
I103a/[0CBIIHUI, HAITO3UTUBHUMN.

IToTpe6oBi MOTHBH y IPABOPO3YMiH-
Hi CrpacoOyp3sbkoro cyay. /lexinbka
POKiB TOMY MeHi BUAJIOCH JOPEYHUM
MOCTIAUTH TPAKTUKY 3aCTOCYBAHHS
€BpOTENCHKUM CY/IOM 3 TIpaB JIIOJAUHU
(mami — Cyn) KonBenii mpo 3axuct
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IIPaB JIIOIUHK i OCHOBOITOJIOKHIX CBOOO
(mami — KoHBeHIlisI) i TaKUM KyTOM
30py: ske gapuiie el Cyn BBaXKae npa-
60M, BUPIBHUBIIN HU3KY THUX OHTUYHUX
BJIACTUBOCTEN, 4Ki, HA OTO J[yMKY, KOH-
CTUTYIOIOTH 1PAB0BICMb ITHOTO SBUIIIA.

I och BugBmMIOCH, 10 TAKUM SBUIIEM
Cyz 3a3BUUaii BBasKa€ MOMCAUBOCTII 3400~
BONILHAMU NesHi nompedu ma inmepecu
nacamneped n00UHU, a TAKOK OKPEMUX
JIIOICBKUX CIIJIBHOT, 00’€qHaHb Ta W,
3peITol0, CcycHiibcTBa B Iigomy!l.
Maitxe B ycix pimenngax Cyny #perbes
po iHTepecu ocobu, MpUBATHI IHTEpECH
(ckaximo, iHTepecu AUTHHU, OATHKIB),
iHTepecu TPyIH, iHTepecu CyCIiJIbCTBA.
A ycBifiomJieHi iHTEpecH, SK BiJIOMO, €,
TaK 4M iHaKIIe, BiZoOpaKeHHsIM 110Tped.
[Ipudyomy fimeThcsi — HAroJOCUMO Ha
1IbOMY 0cO6JUBO! — mpo moTpedu He
TLIBKY MaTepiaJibHi, a i IyXOBHI Ta COIli-
aJIbHI.

/lo TIPaBOKOHCTUTYIOIOYUX BJIACTH-
Boctell 1poro siuina Cyn BiTHOCUTH
TaKi:

*  3a3HayeHi MOKJMBOCTI 3yMOB-
JIIOIOTBCST SIK GIOJIOTIYHUMK BJIACTHBOC-
TaMu iHAUBIAA (MOTO BIKOM, CTaHOM
3/10pOB’s, piBHEM (DI3MUYHOTO PO3BUTKY
TOIIO), TaK i comiaTbHUMU (30KpeMa, PiB-
HEM IOr0 0COOWMCTICHOI 3PijocTi, iHTe-
JIEKTYaIbHOTO PO3BUTKY)?;

* Taki MOXKJMBOCTI MaoTh OyTH
KOHKPETHUMU 1 CIIpaBXKHIMU (peasibHU-
MM ), TIPAKTUYHO 3MHCHEHHIMI®,

*  BOHM MalOTh 3’SICOBYBATHCS CTO-
COBHO came Ti€l yHIKaJbHOI CUTYyallii, B
aKil onmmHUBCA 3asBHUK. Cy[ MOCTiiTHO
HATOJIOIIY€E Ha HEOOXITHOCTI 3BaskaTh Ha
cnernndivyHiCTh, HETTOBTOPHICTh KOHKPET-

HOI CUTYyallil y pi3HUX JiepskaBax, SKIO
BUPINTYETHCS MUTAHHS PO T€, TOTPUMA-
HO MeBHe TpaBo abo TOPYIIEHO, YU Y
KOHKPETHIN CUTYyallii <«IOBeliHKa» Jep-
JKaBU-BIIIOBIZIaYa € MpaBOMIipHOIO abo
7K, HaBIIaKH, HeltpaBoMipHoio?;

*  CKJIQ/IOBi IOKa3HUKU TaKOI CUTY-
alfii MaloTh BKJIIOYATH, 30KPEMa, BJIACHE
cy0’€KTHBHI, CYyTO IHAMBIyaIbHI IICHXiY-
Hi 0COOJMBOCTI JIIOAMHU, — CKaKiMO,
TaKi SIK 3/[aTHICTb PO3YMITH 3MICT i BUMO-
I'M 3aKOHY, PiBEHb 11 ICUXiYHOTO PO3BUT-
Ky, XapakTep MCUXIYHOI peakIlii Ha JisTH-
HST THITHAX;

e  HeoOXizHicTh OpaTM [0 yBaru
(OKpiM, MOKHA CKasaTh, 0COOUCMICHOL
CUTYaTUBHOCTI) TaKOK 1 CUTYaTUBHICTh
couianvny. Haiibinpmr penpedHO 1€
BUABJIIETHCA To/, Ko CyJ1 HaroJsoye
Ha BMMO31 TJIYMAayuTU 1 3aCTOCOBYBaTH
KomnBeHIiito 000B’sI3KOBO y CBITJIi akmy-
ANBHUX YMOB Cb0200€HHs, TOOTO TaKUX
YMOB, 1110 iCHYIOTb SIKpa3 Ha MOMEHT PO3-
Ty BifnosizHoi crpasu®;

* 9K HacJioK (OCKiNbKKM Oyab-sIKi
CUTYyaIllii TMOCTIiMHO TpaHchOPMYIOTHCS,
<«pYyXaloTbCs» ), KOHKpemHa iHTeplpera-
st 3micTy i 06CSaTy MOKJIMBOCTEH, Ha
naymky Cymy, He MOke OyTH 3aCTHIIION,
He3MIHHO (OpMaTi30BaHOI0; HABITAKU:
BOHA — Y TIEBHOMY CeHCi — 3/1aTHa Haby-
BAaTU TIEBHOI PEJATUBHOCTI. 3BiZICH 4Yac
Bt yacy y Cyzny BuHuKae norpeba BraBa-
THUCS, BAKOPUCTOBYIOUM «/IMHAMIYHUN Ta
eBoOJIOIIIHMI Trix0MM»7, 110 poseumky
MIPaBOPO3yMiHHSI Yepe3 iHTepIpeTaliio
HUM I10JI0KeHb KoHBeHI1il, a iHO/[i HaBITh
i 10 X, Tak 61 MOBUTH, «100yH0BU>. CyII
BUXOJIUTH 13 TOTO, IO <«3aBkau Oyje
icHyBaTH HEOOXIZHICTD y TIPUCTOCYBAHHI

! Piwienns Cyny y cupasax «Backleys, «Bouchelkia», «Camenrinds, «Ceylans, «Chapmans, «Dudgeon», <Handysise»,
«lankowski», <Jonstone», «Khalfaoui», <Lingens», «Olsson», «Rees», «Rekvenyi», <«Serif», «Vogts, «Wingrove»,

«Games», «Gaskin».

2 Piwenns Cyny y cnipasax «Costello Roberts», «Crus Varacs, <Kuldas, <Nsonas, «Soering», <Tekin», «Viloarajah».
3 Piwenns Cyny y cipaBax <Aireys, <Allenet de Ribemont», «Coémes, <Vasilescus, «Waite and Kennedy>».
4 Piwenns Cyny y cnipaBax «Cossey», «Lopes Ostras, «Ozglr Gindens, <Rees».

5 Piwenns: Cyny y cripasi «Campbell and Cosans».
6 Piwenns Cyny y cripaax «Cossey», «Stafford».

7 Piwenns Cyny y cnipaBax «Christine Goodwines, <Staffords.
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3araJibHUX 10JI0’KeHb KOHBeHTIi1 /10 3Mi-
HIOBAaHUX 0OCTaBUH» ! — IIPUUOMY HABITD
3a rocepeHUIITBA (hOPMYTIOBAHHS TaKO-
roO TpaBa, «gJKe TeKCTYaJbHO He 3aKpill-
nene y Konsenitii»2;

*  HapemITi, 3/IaTHICTb 3a/I0BOJIbHSI-
TH TOTpebU Ta iHTepecH JIOAMHU Mae
OyTH <«CIpaBeIMBO 30aTaHCOBAHOIO> 3
MOJKJTUBOCTSIMU  33JI0BOJIEHHSI TIOTPeO
iHIMX 0ci6, iHmMX cy6’€KTiB COIiyMY,
CyCHinbCTBA B 1IiJIoMY. /loCsATHEHHS TaKko-
ro Oamancy Cya BBaXka€ OCHOBHOIO
METOI0, TIOKJIMKAHHIM YCbOTO KOHBEH-
1ifiHOTO MexaHi3my mpaBo3daxucty. IIpu
IbOMY, CIIBCTaBJLIOYH, <CIIBBUMIpIO-
10ur» pisHOMaHiTHI inTepecu, Cy CBizI0-
MUIi TOTO, 110 BOHW YaCTO-TYCTO He CITiB-
MaJIaloTh, HABITh cylepedarh, KOHMIIK-
TYIOTb Mizk co60103. 1 Hepi/Ko BiH BizBep-
TO MOTHUBYE, CaMe 3 SIKUX ITi/ICTaB «CXUJISIE
GajaHC» Ha KOPHUCTH JIMIIE NeGHUX
cy6’eKTiB, TOOTO TIOSICHIOE, YOMY iHTEpe-
cu nesnux ocib MalTh — Ha HOro
MOTJISA]T — <«OTPUMATU TOPY», <«IiCTaTh
nepeBary» Hajl inTepecamu iHmmx?,

ODikcyoun yci 3a3HaveHi MIOWHO
BJIACTUBOCTI JIOCJIJ/KYBAaHOTO SBUIIA Y
nediniiii BiAMOBIIHOTO TEPMiHO-TTOHST-
TS, MOJKHA Pe3loMyBaTH Take. 3TifiHO 3
npaBopo3yminasiM Cyzay mpaBo — Iie
00’ ekmueno 3ymoeneni Oionoziunumu ma
COULANLHUMU  (hakmopamu KOHKPemui i
peanvri  MONCAUBOCMI  3A0080EHHS
nompe6 (inmepecis) 1100uHU YU J100COKUX
00’conann, cnpasediuso 30ai1ancosani 3
MONCAUBOCTAMU  3A0060IEHHSL NOMped
(inmepecia) inuux cy6’ekmie ma i ycoozo
CYCNINLCMBA.

Orox, AKIIO 3Ba)KaTH Ha TOW BHM3HA-
YaJIbHUM  COTiasibHO-(himocodchkuii  KOH-
HenTyaJIbHUH /X, 1110 HA HbOMY TPYH-
TYETBbCS HaBeJIcHA 1HTepITpeTallisi, TO Take
MTPABOPO3YMIHHS MOKHA BBAsKATH IHCMPY -
MEHMAILHO-NOMPeObosUM. A OCKIIbKH

! Piwenns Cyny y cnpasi «Streletz, Kessler and Krenz».

HaeThest po TOTpeOu JIFOZICHKI, TToTpedn
JIIOZIeid, TO BOHO € BOIHOYAC 1 3aCa[HUYO
aHmponoLOZiUHUM.

EBpuCTHYHI MO3KJIMBOCTI IOTPEOOBO-
ro npaBopo3yMiHHA. [IpuHaiimMui Tpu 3
HUX CXapaKTepU3yeMO JaJli.

Io-nepwe, BOHO 03BOJISIE TTOSICHUTH
iCTOPUYHY IPUHIUIIOBY HE3/I0JaHHICTh
3MICTOBHOI MIH0OPANICMUYHOCTI TIPABOPO-
3yMIiHHST HaBiTh Y MeKax OJIHOTO CYCITiJIb-
crBa (a TiM OiJIblile — y PI3HUX MTPABOBUX
CUCTEMaX YU B IXHIX «CIM'SIX») — TIPUYO-
MY He TiJIbKM B MUHYBIIUHI, a i y cy4ac-
HOCTI Ta, rajiaio, y Mail0y THbOMY.

1o K 10 OCTAaHHBOTO, TaK OU MOBHTH,
«QyTyposoriYHOTO» NUTAHHA — YU
B/IaCTbCSI KOJU-HEOYb OCSITTH OJHO-
3HAYHOTO TPABOPO3YMIHHA? — TO 3-TI0-
MiK BiITIOBi/leil Ha HbOTO 3yCTPIUAIOThCH,
SIK BiJIOMO, HaBiTb MTPOTUJIEKHI, B3AEMO-
BUKTOUHI. OJIHI HAYKOBIII CXWJIbHI BijI-
MOBi/laTW Ha 1€ 3alUTaHHS CTBEPAHO
(0cO6JMBO TIPUXUIBHUKK TaK 3BaHOTO
IHTETPAJIbHOTO TIPABOPO3YMiHHS), a
1HIIIl — 3arepeysinBo.

A mopinsio apyruit miaxiza. I ock vomy.

Ockinbky  icHyBaHHSI Oy/b-SIKOTO
JIIOJICBKOTO CYCIIIbCTBA CYTMPOBOIKYE 1,
IiJTKOM iMOBIpHO, BiKe 3aBkKau Oyje
CYTIIPOBOJIKYBaTU HOTO colliajibHa Heo-
JTHOPI/IHICTh, TO TITIOPAJi3M MPaBOPO3Y-
MiHHS ¥ Hajaml 3aJulliaTUMEThCS TPU-
TaMaHHUM Oy/1b-uuill i Oy/b-sIKiil IPaBO-
Bill CBIZIOMOCTI, BKJIOYalO4M 1 Takuil il
pi3HOBMJ, K IOpUAMYHA HayKa. | xoua B
Hii1, 0COOJIMBO OCTAaHHIM YacoOM, I104acCTi-
majy crpobu CKOHCTpyIoBaTH yHidiko-
BaHe, <«iHTeTpajibHe» MPaBOPO3YMiHHS,
OJIHAK 1 3-TIOMiX HMOTO NPUXUIbHUKIB
BOHO He CTa€ 3araJTbHOBU3HAHNM 1 OJTHO-
3HauHuM. [IpmHaiiMHI Ha CHOTOMAHI CTO-
COBHO OOTOBOPIOBAaHOI IPOGJIEMU YiTKO
MIPOCTEXKYETHCS, MOSKHA CKA3aTH, NA0pa-
JI3M THMezZpaivbHOCMI.

2 Pimenns Cyny y cripaBax «Beyelers, «Cardoso Cocas, «Chapmans, «Chassagnou».
3 Piwenns Cyny y cupasax «Boujlifas, «Buckleys, <Elsholz», «Scozzariet Giuntas.
4 Piwenns Cyny y cnipasax «Boujlifa», «Buckley», <Elsholz», «Scozzariet Giunta».
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Bopxnouac ciig matu Ha yBasi, 1110 Bce-
peuHi KOKHOTO 3 TPAUIIMHUX, <«KJa-
CUYHUX» THUIIB TPABOPO3YMIHHS — T103H-
TUBICTCBKOTO (BKJIIOYAIOYU HMOTO YU-TO
JIETICTCHKU, YM-TO COIIOJIOTIYHU, YU-TO
MICUXOJIOTIYHUI BapiaHTH) 1 HENO3UTH-
BICTCHKOTO (30KpeMa, TaK 3BAaHOTO <«ITPH-
POMTHOTO» ) — IIJIKOM MOXKJIUBI i1 HEPiJIKO
MTOIATOTHCS TTIOPAJTICTUYHI iHTepITpeTaltii
Ha OCHOBI JIOJTyYeHHS /IO «CTPIKHS» KOXK-
HOTO 3 HUX TUX ab0 IHIIUX JOJATKOBUX
osHak. (IIpu 1bomy B JiOTiKO-IrpaMaTHy-
HIl CTPYKTYpi BINMOBiHUX ediHiliii
3arajibHOTO TIOHSATTS TIPaBa TaKUH «CTPU-
JKeHb» (DIKCYEThCST IMEHHUKOM, a HOTO
Ha4eOTO CYTTEBI O3HAKM — MPUKMETHH-
KOM.) [HaKIIe KaKyun, i pamkax KOKHOTO
3 JIBOX OCHOBHUX TUIIIB ITPABOPO3YMiHHS
Taka <«IHTETPATbHICTb> KYJIBTUBYETHCS
JOCUTH YacTo. Ajie HacIIpaB/li BOHA TaKOIO
He €, OCKIIbKA CMUCJOBUU <«CTPUKEHBY
BifmoBiHOT gedininii (iMEHHUK) Bce
OJIHO 3aJUIIATUMETHCS ab0 MO3UTHBICT-
cbkuM, ab0o K, HABIAKH, HEMO3UTHBICT-
cpkuM. OTiKe, CMUCTOBA TLTIOPATICTHY-
HiCTb, AMBEPCU@IKOBAHICTh 3araJbHOI0
mpaBopo3yMinHst Oysa, € U, BBajKaio,
3aBXK/AM 3aJUIIaTUMeTbCs Horo Heszo-
JIAHHOIO, HernepeOOPHOI BJIACTUBICTIO.
I skpa3 morpeboOBe IPABOPO3YMiHHS
JI0O3BOJISIE  TIOSICHUTU TaKy CHUTYallilo
JIOCTaTHBO IT€PEKOHJINBO.

Ilo-0pyee, posrisimyBane TIPaBOPO3Y-
MiHHS, OpPIEHTYIOUM Ha 3HAXOJKEHHS
Hociie TMX TOTped, 3aJ0BOJIEHHST SKUX
OTIOCEPE/IKOBYETBCS 32 JIOMTOMOTOI0 (heHO-
MeHY, 1110 MO3HAYAETHCS TEPMiHO-TIOHST-
TSAM <IIPaBO», CIIPUSE BUSBJIEHHIO COUi-
anvnol cymuocmi 1poro gBuia (a He il
3aMOBUYBAaHHIO, MAaCKyBaHHIO, CIIOTBO-
PEHHIO) i 3aB/ISIKU I[bOMY — IOTIepe/KeH-
HIO MaHIIyJOBAaHHS 1HTEpIpeTaIisMu
rpaHYHO aOGCTPAKTHUX OI[IHOYHO-TIPABO-
BUX ITOHSATD, OCKLIBKYM OCTaHHI (K JOBe-
JIEHO TEPMEHEBTUKOIO ) 00’EKTUBHO 3/1aTHI
CJIyTYBaTH 3HaKaMu, 0OPa3HO KayKydH,
«BilllakaM1» PI3HUX — HaBITh B3aEMOBU-
KJIFOUHUX — CMUCJIIB.

36

ApKe 3 JaBHIX-ZJaBE€H BIJOMO, IO
KOKHOMY (heHOMEHY 3aBK/I1 TIPUTAMaH-
HI cymuicmov 1 siguwe (aBnenicts). [Ipn
I[bOMY <«SBJIEHICTb», TOOTO 30BHILIHS
dopma (06ostoHKA) (heHOMEHY, Ta HOTro
CYTHICTb 3a3BUYall He CIiBIIA/IAI0Th.

OcsirHenHs1, 30arHeHHsT CyTHOCTI THX
(benomMeHiB, SKi CTAaHOBJATH MPEIMET
HayKH, € 1i HalTOJIOBHIIIOW, JOMIHAHT-
Holo (yHKIi€o. Teopiss 4u KOHIIEMIIid,
KOTpa 11 He BUKOHYE, HaBPs/L YU MOXKe
3acJyroBYBaTH Ha CTATyC HAYKOBOI.

ITe, BOYeBMIDb, CTOCYETHCA U THUX
(benomenis, gki y comianTbHO-TIOMITUIHIT,
30KpeMa JIep;KaBHO-IOPUINYHIH, TTPAKTH-
i Ta ¥ y 'OpuANYHIA Haylll BBa)KAIOThCS
npasosuUMu.

Ta mnepin HiK po3ragAaTH MUTAHHSA
PO CYTHICTh YM-TO TMPUPOAHO-TIPABO-
BUX, YH-TO JIePKABHO-IOPUINYHUX SIBUIIL,
MOTPIOHO TIepeyCiM YiTKO BUSHAUYUTHUCS
3 IHTepIIpeTalli€l0 3a2aibH020 NOHAMMS
cymuocmi coyianvnux seuuy (ajxe CTo-
COBHO IIbOTO MOKYThb iCHyBaTH — Ta M,
CTIpaB/Ii, iICHYIOTb — HEOIHAKOBI IMOTJIS-
). CBoro yacy MeHi B)Ke JI0BOJIMJIOCS
MPOTOHYBATH Taky AediHIMiI0 I[HOTO
HOHATTS: COULATbHA CYMHICMb AGUUY —
ue ix sdammicmv cayzyeamu 3aco6om
3adosonienns nomped (inmepecie) mux uu
inwux cy6’exmie cycninvems |8, 84].
I nuni — wmaitke gepes 20 pokiB 10
TOMY — CEPHO3HUX Mi/ICTaB Bi/IMOBJISTU-
Cs1 BiJI I[bOTO TIOJIOJKEHHST He BOAYAETHCSI.

Tomy — 3 orJIs/1y Ha 3a3Ha4YeHy H[O0IHO
IHTepIIpeTaIlifo coliajabHOI CyTHOCTI TIpa-
BOBUX (Ta I /lep;KaBHUX) SIBUM — BUJIA-
€TbCS TIJCTAaBHUM CTBEP/KYBATH, IO
oTpeboBe MPaBOPO3YMIHHS € HaHOIIbII
HAJIITHUM KOHIENTyaJbHUM (DyHIaMeH-
TOM JIJId 11 3’ dcyBaHHS.

[TuMm i 3yMOBIIIOIOTBCS Miclie Ta POJIb
oTPebGOBOTrO TiAXO/LY B YCiil crcTeMi pis-
HOMAHITHUX MIiJIXOAIB 1 JOCJITHUIIbKUX
METO/IiB, SIKi BUKOPUCTOBYIOTHCS 3a/JIst
BUBYEHHS SIKUX OW TO He OyJI0 cotiasb-
HUX $SIBUII, KOTPI BBA)KAIOTHCS <IIPABO-
BuMmu». lleit miaxig, 3 ogHOrO GOKY,
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He MOKe abCOJIOTU3YBATHCS, TilepTpPo-
dyBaTHCst, OCKIIbKY BiH (SIK i OY/Ib-sIKU
iHImMit migxig) Mae o0’€KTWBHI Mexi
3aCTOCOBYBAHOCTI, @ TOMY He ITi/IMiHIOE 1
He BUTICHAE 1HIII JOCIIIHAIBKI MIIX0IN
ta Metou. [Tpore, 3 ipyroro 60Ky, ocTaH-
Hi 3HAYHO BTPAYaTUMYyTh CBOIO €BPHC-
TUYHICTh, HAYKOBY e(DeKTUBHICTH, SKIIO
3aJUIIUTBCS HEBIJIOMOIO, TTPUXOBAHOIO
a00 K CIIOTBOPEHOIO CYTHICTh THX SIBHIIL,
KOTPi € 06’€EKTOM BUBYEHHSI, TOOTO SIKIIO
3aCTOCYBAHHS IHAKIINX ITi/[X0/IiB 1 METO-
JIiB HE CIUpAaTHUMEThCS Ha 3HAHHS ITi€l
CYTHOCTI.

Peamizartis  motpeboBOTO  MiAXOMY
y BUSIBJIEHHI COITIaJIbHOI CYTHOCTI TTPaBO-
BUX (@ TaKOX /ep>KaBHUX) SBUIIL OB SI-
3aHa 3 BUPINIEHHSIM TaKUX 3aB/laHb.

Hacammnepes ciifi ocaruyTu 3arajibHe
po3yMiHHs oTped pisHuX cyO’€KTIB cyc-
nisibeTBa (1[0 BUMAarae, 30Kpema, 3'scy-
BaHHsSI CIIBBIJHOIIEHHs IUX 10Tped i3
TAaKUMU CYMIKHUMHU, <«CIIOPIJIHEHUMU»
SBUIIAMU, SK iHTepech, MOTHBH, IiJi
cy6’ekTiB). A TOTIM HEOOXiZHO BHOKpe-
MUTH OCHOBHI Pi3HOBM/IY TaKUX I1OTPeO,
3BAKAIOUM HA 1X TIEBHY €K3UCTEHIINHY
3HauymicTh (siIka Mae BizoOpaskaTucs
Bi/IOBIIHOIO KJIacH((]iKaIli€0 OCTAaHHIX).

Jlaui moTpi6HO BCTAHOBUTH: a) TIOTPE-
6u saxux came cy6’ektiB (T0OTO uUL
norpebu — YKU-TO OKPEMUX 1HJUBIJIIB,
YM-TO IEBHUX IXHIX CIIJIBHOT, 00’€/IHAHD,
YU-TO CYCHIJIBCTBA B I[IJIOMY) 3a/10BOJIb-
HSE JMOCHIKYBaHUN (heHOMeH Ta 0) sKi
K caMe BHMJIY TaKuX I110Tpebd BiH 3a710-
BOJTHHSIE.

Hapemrri — i 11e, MabyTh, € HallBaKJI1-
BIlIMM — CJij 3’cyBaTH, UM 3[QTHUHN
JOCIIKYBaHUI «mpaBoBuii» (abo mep-
JKaBHMIT) (heHOMeH OyTH 3aco60M, iHCT-
PYMEHTOM 3a/I0BOJIEHHST IEBHUX MOTPED.
A KO 3aTHUI, TO STKOIO MipOIO: 30Kpe-
Ma, 3'4CyBaTH, YU BiH € JIWIIE OJIHUM i3
TakuxX 3acobiB, 4M K 3ac000M €O0unum
(y pasi cTBepaHOI Bi/INIOBIJII HA OCTAHHE
3alUTaHHs, BiANOBIAHI MOTPeOM MOXKHA
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Oyne, rajgaio, BBaKaTw npasosumu (4u
JIep>KaBHO-IOPUIUYHUMNA ).

3acTocyBaHHsI TIOTPEGOBOTO MiAXOILY
I BUSIBJIEHHSI COIiaJIbHOI CYTHOCTI
00’ €KTHBHOTO FOPUINYHOTO IpaBa Bij-
YYTHO TIOJIETHIYETHCS, SKIIO0 B CaMOMY
3aKOHO/IAaBCTBI TEKCTYaJbHO 3a/I€KJIAPO-
BYETBHCS: 3apajil 337I0BOJICHHS, BJIACHE,
yuix Ta saxkux notrped BCTAHOBJIEHO NEBHi
IOPUINYHI HOPMU.

[IpoBenennii MHOKO Pa3oM i3 MOJIOJ-
11010 KOJIETOI0 — MariCTPOM I0PUIMYHOTO
axyasreTy JIbBIBCHKOTO HaIliOHAIBHO-
ro yHiBepcurety imeni IBana @Dpanka
A. HakoHeuyHOIO — TMijJi TaKUM KyTOM
30py ananiz Koncrturymii Ykpainu Ta
HU3KW YUHHUX YKPAiHCHKUX KOJIEKCiB
BUSIBUB TaKe.

B OcnoBHOMY 3akoHi YKkpaiHu Tepmi-
HO-TIOHSITTSI «ITOTPeOU» BIKUBAETHCS Y
ISTU CTATTAX (1€ 3TayI0ThCS, 30KpeMa,
notpebu MoBHi (cT. 12), moTpebu rpoma-
masan (cr. 41), morpebu comiaJbHOTO
daxucty (ct. 47)). lluBiapHUN KOAEKC
YKpaiHu BMIlLY€ 11€ TEPMiHO-IIOHATTS Y
CIMHAJIISATU CTATTSAX (B SIKUX HeTbes,
30Kpema, Tpo TmoTpedbu ocobucti (CT.
865), mo6yToBi (cT. 31), BIaCHUKIB KBap-
tup (cr. 382), y marepianbHOMYy 3a0e3-
medyenHi Ta poragai (cr. 749)). Y
CimeliHOMYy Kojiekci YKpaiHu TepMmiHO-
MOHATTST <TOTPeOU» (DIKCYEThCS Y I'ATH
cTarTsax (Jie MOBUTHCS, 30KpeMa, TIPO
norpebu gutuHu (crarti 97, 188),
y MarepianbHiil gomomosi (ct. 199)).
Y Tocnopmapcbkomy Kojiekci YKpainu
BOHO BKJIIOYEHO /10 BiICIMHAJIISATH CTaTel
(B SIKMX 3Ta[yIOTHCS, CKAKIMO, TOTPeOH
rpomagsta (cr. 39), morpebu ocobucTi
(ct. 62), rocofapchKi MOTPedN ydacHU-
kiB acomianii (crarti 120, 152).
Y JKutsioBoMy Koziekci YKpainu po3srJis-
JlyBaHe TEePMiHO-TIOHATTS BUKOPUCTAHO Y
NEeB’SITH CTATTSIX (7€ 3a3HAYAI0THCST, 30Kpe-
Ma, norpebu 1obyrtosi (crarti 4, 186),
HoTpeOu y TIOJIMNIIEeHH] KUTJIOBUX YMOB
(cratti 35, 54, 59)). ¥ 3emenbHomy
KOJleKCl YKpaiHu HOTo BMINIYIOTh JIBaJI-
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4Tk BiciM cratel; y BoaHoMy Kojekci
Ykpainn — aBaanATh m'aTh; y locmomap-
CbKOMY TTPOIleCYaJIbBHOMY KO/IeKCI YKpai-
HU — JIBAHA/IATH; Yy MUTHOMY KOZeKci
Ykpainu — opuHaIATh; y Kozekci 3ako-
HIiB 1IpO Hpalio YKpaiHu — J1ecsiTb;
y [uBinbHO-TIpOIleCyasibHOMY KOJEKCi
Ykpainn ta Kozekci mpo Hajzpa Ykpai-
HU — 10 Bicim; y JlicoBomy Kozekci
Ykpainu m'ath; y Komekci Ykpainm
PO QJMIHICTPATUBHI MPABOTIOPYIIEH-
Hg — 4oTupy; y KpuminaibHoMy Kozekci
Ykpainu — 1pu; y [MogarkoBoMy Koziekci
Ykpainu — ciMm. 3arasom ke B yCiX IIUX
3aKOHAX TEPMIiHO-TIOHSITTS <IIOTPeOu»
BxkuTO 176 paszis!

[lo 11bOrO BapTO TAKOXK A0AATH TIe U
BUTIQJIKM 3aCTOCYBaHHS Yy KOAM(DiKOBa-
HOMY 3aKOHO/IAaBCTBI YKpaiHW TepPMiHO-
MOHATTS <«iHTepec». AJKe OCTaHHIN €
3a3BWYal, K 3a3HAYAI0CS, HIYNM iHIITNM,
SIK YCBiZIOMJIEHHSIM TIeBHUMME Cy0'€KTaMu
ixaix morped. TexkcToBuil amamiz ycix
3a3HaYeHUX BUIIE 3aKOHIB BUSIBUB, IO
1le TEPMIHO-TIOHATTS 3YCTPIYaEThC Yy
nux nmonax 160 pasis.

Taka 3aKOHO/ABYA CTHIICTHKA, Oe€3-
IepeyHo, IOoJIerilye peasisaliio moTpe-
GOBOr0 JOC/IIIHUIBKOTO IHAXOMY 3/
BUSIBJIEHHS COIIATbHOI CyTHOCTI 3aKOHO-
NABCTBA — MPUYOMY HE TiJTbKH Y Teope-
TUYHIN IOPUCTIPYIEHTIil, a I y MpakTuy-
Hill.

Ho-mpeme, nocnijkyBaHe PaBOpoO-
3yMIHHS JIO3BOJISIE BUSABUTU U TOACHU-
TU — 3 OIJISA/ly HA HEMUHYYi NTPUPOHO-
icTOpuYHi 3MiHM JIIOACBKUX MOTPEd —
3MICMOBHUL OUHAMI3M HU3KM KOHIIETIITIit
npaBa (HacamIiepe/; KOHIIEMITI COIi0JI0-
ro-MO3UTUBICTChKMUX ). Taki 3MiHM TOpKa-
I0ThCSI SIK 3MiCTy i 006csary norpeb, Tak i
coriabHUX 3ac00iB 1X 3a/I0BOJIEHHSI.

Y 3B'M3Ky 3 UM 3ayBaxy, MO B
HAYKOBIll JiTepaTypi HemomaBHO OYJI0
3alIPOIIOHOBAHO BUOKPEMUTH Yy CaMO-

CTIMHUI BapiaHT MPaBOPO3YMIHHSA Tak
3BaHe «auHamiune»! [9, 5]. Ha wmiit xe
HOTJISA]], TaKa IPOIO3MUIlisl HaBPSL YU €
CJIYyNTHOIO. AJKe 3MiCTOBHa 3MiHIOBa-
HiCTb, TpaHchOpPMalifiHIiCTh OpPraHiuHO
pUTaMaHHa JEeKiJIbKOM JIOCUTDH BiJOMUM
Pi3HOBM/IaM [TPABOPO3YMIHHS — SIK «KJIa-
cuYHUM»  (HANPUKJIAJ, KOHIIEMIiIM
«IIPUPOMHOTO TIpaBa 3i 3MIHHUM 3MicC-
tom» P Iltamisepa, <«KUBOro» Ipasa
€. Eprixa, <«IcuxoJiorivyHOTO» TIpaBa
JI. IleTpaskuiibkoro), Tak i HeOKJIacHy-
HUM (E€K3UCTEHIIaIiICTChKUM, KOMYHiKa-
TUBHUM, TePMEHEBTUYHUM, <T€MITOPAJIb-
HO-OHTOJIOTIYHUM» TOMIO). Ta ¥ HaBiTh 3
MO3UIIN JIeTICTChKO-TIO3UTUBICTCHKOTO
MIPABOPO3YMIHHS y IMPOIlECi TTPaBO3aCcTO-
CyBaHHS peajibHUNl 3MICT 3aCTOCOBYBa-
HOi HOpMU (TOOTO 3MiCT ITpaBa) KOHCTH-
TYIOETHCA JIWIIle 32 IOCEPEIHUIITBA il
TJIIyMadeHHs, TOOTO CMUCTOHATIOBHEHHS
1 TEKCTYy CBIJIOMICTIO peluIliEHTa-1HTEeP-
mperatopa. A Take TJayMaudyeHHI-
3’sicyBaHHsI He MOsKe OYTH I[JIKOM eJIiMi-
HOBaHUM, a0CTPArOBaHUM, «OUYHIIEHNM>
Bi/Jl TUX KOHKPETHUX COIiaJbHUX 1 IIpU-
POIHUX YMOB, CUTYyallill, IKi oMy repe-
gyBasi, abo WOro CympoBOIKYBasH, ab0
K OUiKYBaJIMCsT HOTO aBTOPOM Y MaitbyT-
HbOMY. TOMY-TO 1 3 MO3UIII TAaKOTO TIpa-
BOPO3YMIHHSA 3MICMOBHA BIIMOBIIb Ha
3alUTaHHs — sIKa [TOBE/IIHKA, SIKa JisJIb-
HICTb, BPETYJIbOBAHA /I€PsKABHO-IOPUIIY-
HUM IIPUITMCOM, BBa)KAETbCSI B KOHKPET-
Hilf CUTYyallil MpaBOMipHOI0? — He MOJKe
JIUTIATUCST HABIYHO HE3MIHHOIO, <HEPY-
xomoio» [10].

OpnHe cJI0BO, KO/IEH BapiaHT IIPaBO-
PO3YMiHHSI HEe BUKJIOYAE, B MPUHIUTII,
nesskol nmHaMigHOCTi. Tak och mpaBopo-
3yMiHHST TIOTPeOOBE HAJIEKUTH, BBAKAIO,
710 TAaKUX 13 HUX, SIKi TTOSCHIOIOTH 1i 4yepe3
06’ eKmueno iCHYIOUl COIiaJbHO-aHTPOII-
Hi (hakTOpH, YNHHUKH.

1 Ipuxmemmum BUTAETHCS Te, 1O i caM aBTOP TII€T i71e1 Be 3K 3T0/I0M YTOUHUB, 110 TEPMIH «/IHHAMIYHE> TYT He TIOKTUKAHII
BKa3yBaTH Ha HAsBHICTH SIKOICh HOBOI EIMHOI <IIKOJM», a SIBJSIE COOOIO JIMIIE MApPKyBaHHs THX OHTOJIOTIYHHX i
METOZIOJIOTIYHIX TIEPEIyMOB, sKi € 3araJbHUMU I OLIBIIOCTI 31 3rajyBaHUX HUM <«HEKJACHYHUX» (Y TOMY YUCI
TTOCTMO/IEPHICTCHKUX ) BAPiaHTiB METO/IOJIOTIH CyCHIIbCTBO3HABCTBA, BKITIOUATOUH i TIPABO3HABCTBO |7, 12].
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PaGiHoBuuy M. M. MoTpeGoBe NpaBopO3yMiHHS: KOHL,eNTyanbHa XapaKTepucTrKa,
€BPUCTUYHUI NoTeHuian

AHoTauis. Y cTaTTi 0XapakTepm30BYETbCSA aBTOPCbKa KOHLENLis NoTpeboBoro npaBoposy-
MiHHS, KOTpa 0a3yeTbCs Ha 3acafiax iICTOPUKO-MaTepianicTMYHOT collianbHoT dinocodii. B ocHo-
BY Li€i KOHUenNLii MoknageHo Tak 3BaHW NoTpeboBUn JOCAIAHNLBKUIA NiaXia. 3rigHo 3 03Ha-
YeHMM NPaBOPO3YMIHHSAM NPaBO — Lie 0OYMOBEHi PIBHEM PO3BMHEHOCTI CyCMinbCcTBa MOXIIN-
BOCTi JOAMHN (41 rpynu Mofen) oTpMMyBaT Ta BUKOPWUCTOBYBATW 3acobu, HeoOXigHi ans
3310BONEHHS i BIONOriYHO i CoLlianbHO 0BFPYHTOBAHUX — Y KOHKPETHO-ICTOPUYHMX YMOBAX —
noTpeb iCHyBaHHS 1 pO3BUTKY i 3abe3nedyBaHi colianbHMK 0060B A3KaMu iHWWX cyO'ekTiB. o
0BrpyHTYBaHHS Takoro NPaBopPO3yMiHHS 3any4eHi MaTepian NpakTVkn EBPONENCLKOro cyay 3
npaB MOAMHM i3 3aCTOCYBaHHSA HMM KOHBEHL,i NpO 3aXMCT NpaB JIOAMHM | OCHOBOMOMOXHMX
cB0OO[. TakoX BUCBITIIIOIOTHCS Mi3HABaIbHO-MOSICHIOBAbHI MOXIMBOCTI NOTPeO0BOro Npaso-
PO3YMiHHSl B OBFPYHTYBaHHI MPUHUMMNOBOI HE340MAHHOCTI 3MICTOBHOMO MillopasiamMy npaBo-
PO3yMiHb | MEBHOMO 3MICTOBHOrO AMHAMI3MY MalXe KOXHOMO 3 HUX, a TakoX Yy BUSBIIEHHI
coLianbHOT CYTHOCTI TUX PI3HOMAHITHMX SIBULL, KOTPI B IOPUONYHIM Hayli, Ta 1 Y Oep>XKaBHO-
IOPUIVYHIN PerynsaTMBHIA NMpakTULi, BigoOpaXaloTbCs 3a nocepefHULTBA TePMIHO-MOHATTS
«npaBo».
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KntoyoBi cnoBa: npaBopo3yMiHHs, noTpeboBe MpaBoOpo3yMiHHS, MoTpeboBMIA AOChiA-
HULBKIN NiOXia, couianbHa CyTHICTb NpaBa, 3MICTOBHUW NJOpani3M NpaBopo3yMiHb, 3MiCTOB-
HUW AMHAMI3M NPaBOPO3YMiHb.

Pa6uHoBuny M. M. MoTpeGHOCTHOE MpaBoONMOHUMAaHUE: KOHLeNTyanbHas Xapakrte-
pucTuKa, 3BPUCTUYECKUI NoTeHuman

AHHoTauus. B cTaTbe XapakTepmsyeTcss aBTopckas KOHLUenums noTpebHOCTHOro npaso-
NOHWUMaHNs, 0a3MPYIOLLAACH Ha NCTOPUKO-MATEPUANUCTUHECKON CoLManbHoM dhunocopum.
B OCHOBY 3TOM KOHUEMUMM MOSTIOXKEH Tak Ha3blBaeMbli MOTPEOHOCTHbIN UCCIIEA0BATENbCKUIA
noaxof. CornacHo ykasaHHOMY MPABOMOHWMAHMIO NPaBO — 3TO OOYC/IOBNEHHbIE YPOBHEM
Pa3BUTOCTI ODLLIECTBA BO3MOXHOCTM YenoBeka (Mnu rpynnbl JIOAe) nosyYaTb U UCnosb30-
BaTb CPeACTBa, HeobXoAMMble AN YAOBNETBOpPeHUs ero Ouonorudecku 1 coumansHo
000CHOBaHHbIX — B KOHKPETHO-UCTOPUYECKMX YCIOBMAX — MOTPeOHOCTEN CylLecTBOBaHMS
1 pa3BUTLSA 1 obecnevrBaeMble CoLmanbHbIMKU 00S3aHHOCTAMU ApYrix cyObekToB. K 060CHO-
BaHMIO Takoro NpaBoMoOHMMAaHUS NPUBREYEHbl MaTepuansl NpakTkm EBponenckoro cyna no
npaBaM 4YesioBeka Mo npuMeHeHnio UM KOHBEHUMM O 3alumTe MpaB YesloBeka 1 OCHOBHbIX
cBoboA. Takxke packpblBalOTCA MNO3HaBATENbHO-00BACHUTENbHbIE BO3MOXHOCTU NOTPeOHOCT-
HOrO NMPaBOMOHVMaHWs B 0O0CHOBaHNM MPUHLMMNANBHON HEYCTPaHNMOCTL COep>KaTeNbHO-
ro nnopan3Ma npaBoNoOHMMAaHUIA 1 ONpefeneHHOro CoAepXaTeflbHOro AMHaMMU3Ma MoYTH
KaX[l0ro 13 HKX, a Takxe B 0OHAPYXEHWUW COUMAnbHOM CYLIHOCT TeX PasfivdHbIX ABNEHUIA,
KOTOpble B IOPUAMYECKON HayKe, Aa U B rOCYAaPCTBEHHO-IOPUANYECKON PerynsTMBHON NpaK-
TVKe, 0TODPaXKaloTCA NOCPEACTBOM TEPMUHO-MOHATUS «MPABOY.

KnioueBble crioBa: NpaBonoH1MMaHve, NoTpebHOCTHOE NPaBONOHVMAaHME, MOTPEOHOCTHBIN
nccneqoBaTebCKMUA NOAXOM, CoUMalbHas CyLHOCTb NpaBa, Milopani3mM npaBonoHUMaHuN,
cofep>aTenbHbIN ANHAMMU3M NPABOMOHUMAHWN.

Rabinovych P. Needs-Oriented Understanding of Law: Conceptual Characteristics,
Heuristic Potential

Annotation. The article develops author’s conception of needs-oriented understanding of
Law, based on the historical materialistic social philosophy. In the foundation of this conception
the so called needs-oriented research approach is placed. According to it the Law is possibilities
of a human (groups of humans), determined by the level of the development of society, to
acquire and to use means, needed to satisfy his biological and socially reasoned — in certain
historical circumstances — needs of existence and development, that are guaranteed by social
obligations of other persons. To justify this understanding author appeals to the practice of
application of the Convention for the Protection of Human Rights and Fundamental Freedoms
by the European Court of Human Rights. There are also being disclosed the heuristic and
justifying abilities of needs-oriented understanding of Law towards explaining the irremovability
of inner pluralism of understandings of Law and certain essential dynamism in almost any of
them, and also in disclosing the social essence of the social phenomena that are designated in
both legal science and state legal practice by the term «law».

Key words: understanding of law, needs-oriented understanding of law, needs-oriented
research approach, social essence of law, pluralism of understandings of law, essential
dynamism of understandings of law.
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ITPO KJTACU®IKAILIII TA BUAU ITPABA

O. IOIIUK

OGUpalou K MPeIMeT BUBYCHHS
1IPaBo, MU HEMUHYYE CTUKAEMOCS
3 TUM, 1[0 KOJU MOBa ijie mpo
IPaBO, TO 3aBKAU TIPO Oesike TPaBO Ha
MIeBHOMY eTalli PO3BUTKY CYCILIbCTBA.
IIpaBa «B3araji» He iCHye — 1ie pO3yMHa
abCcTpakilist, Mo BUHOKpPeMJIIoe it dikcye
JIENIo 3arajibHe y TpaBi, abW yBUIbHUTH
Hac Bijl TOBTOPiB. Mix THUM Iie 3arajbHe
camMe € 06aratopasoBO pO3JiJeHe, M0
BUPAKAETBCS B PI3HUX BU3HAYEHHSX.
[lemmo 3 1bOTO CTOCYETHCSI YCiX enox,
iHIlle € CIIJbHUM TIJbKU IS OKPEMUX
enox. /leski BU3HauUeHHSI CHIJIbHI W IS
HOBITHDBOI, 1 /JIg HANIABHIIIOl EIIOXU.
Xoua, sayBaxyBas K. Mapxkc, HallOibIn
PO3BMHEHI MOBU MAIOTh 3aKOHMU i1 BU3HA-
YeHHS, CIIJIbHI 3 HalMEHII PO3BUHEHU-
MU, OJHAK CcaMe BIJIMIHHICTb BIJ{ I[bOTO
HAWOLJIBIN 3araJbHOTO Ta CIIJIBHOTO 1 €
Te, 0 CTAHOBUTD 1X PO3BUTOK.
YTiMm, K110 He iCHY€ ITpaBa B3araJi, To
He iCHy€ TakosK 3arajbHoro 1npasa. [Ipaso
€ 3aBXKIU 0C00UBA Taly3b TpaBa: Kpu-
MiHaJIbHE TIPaBO, IUBIJIbHE MPABO, a/IMi-
HiCTpaTHBHE MPABO TOIIO, ab0 K BOHO
sBJIsIE 06010 X cyxynnicmy. Haperrri,
paBo He € Jmiire ocobimBe mpaBo. Ta
3aBXK/U ICHY€ IeBHUI COIiyM, CyCIIi-
JbHMIT cy6'ekT, sKkmii i€ y Oiibmr abo
MEHII 3HAYHIM CYKYIHOCTI Tajiy3en
npasa [1, 711-712; 2, 641].
[MTosumratoun abCTPaKINiio TpaBa SIK
maxoeo 1 3BepTaIOYNCh /10 Ne6H020 1IPaBa,

© O. I0mnwuxk, 2014
« [TIPABO YKPAIHW « 2014 « N2 5 «

00KmMop puduUHUX HAYK, npoghecop,
npoGiOHUILl HAYKOBUIL CNiBPOOIMHUK
6i00iay KoHcmumyuiiiHo2o npasa

ma micuegozo camosps0y6aHHs
(Incmumym oepycaeu i npaea

im. B. M. Kopeuvrkoeo HAH Ykpainu)

MU CTHKAEMOCST 3 GaratbMa 0COOMUBUMU
[loro BU3HAYEHHSIMHU, 1110 TaK a00 1HaKIIIe
dikcytoTbest Teopetukamu. Kpim srama-
HUX raJly3eBUX BU3HAueHb IIpaBa, y Teo-
pii GirypytoTh: TpaBo BHYTPINITHE 1 MiXK-
HapoJIHe; IPaBO MMO3UTUBHE 1 TPUPOJIHE,
abo IHTYITUBHE TOIIO; TPAaBO 00’EKTUBHE
i cy0’ekTuBHe; npuBaTHe i myOsiuHe
1paBo; MatepiajibHe 1 IpollecyajibHe
paBo; MpaBo paboBiacHUIbKe, Gheo-
nanbHe, OypiKyasHe, COILiaJiCTUYHE;
[IpaBO POMaHO-TepMaHCbKe, 3arajbHe,
MYCYJIbMaHCbKe TOIIO; TpaBo odilliline
Ta HeodillilfHe TOIIIO.

Acno, 1110 17151 yCixX 3rajlaHuX BU3HAYEHD
06paHo Pi3Hi MiICTaB! MOy, TIPU3HAYEH]
CUCTEMaTU3yBaTU ICHYIOUl TOIJISAMA Ha
mpaBo. Ilpore meradisuunuii croci6
MUCJIEHHS TPUHAWMHI YaCTUHY 3 HUX
MepeTBOPIOE Ha Taki abcTpakiii, sKi
JIAIe BBOJSTH B OMaHy, YCKJAJHIOIOYN
OCSITHEHHST 61008020 TIOHSITTSI TIpaBa.
[Hocutb 3BepHyTHUCS /10 JUCKYCI 1110710
MPUPOIHOTO i TO3UTUBHOTO MpaBa, 06’ €K-
TUBHOTO 1 cy0’€KTUBHOTO TIPaBa, IPUBaT-
HOTO i TyOJiYHOTO TpaBa, BU3HAYEHHS
HOHSATh MaTepiaJIbHOTO i MPolleCyalbHO-
TO IIpaBa, Tajy3eBOl HAJIEKHOCTI MiKHa-
POJIHOTO ITpaBa TOIIO.

Opnak Oyno 6 IMOMMJIKOIO BBasKaTH,
10 BMOKPEMJIEHHS IUX BHU3HAYeHb He
Ma€ JIOTIYHOTO CEHCY 1 JIUIie 3aBa’kae
ocsAiTHEHHIO (eHOMeHY TipaBa. Ko
MOHATTS € CHpaBli HAYKOBUM, IHIIE
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I. JIobacToB, BOHO I1epegbadac BCi yacT-
KOBI BUIIAJKH, IKi MOKYTb OYTH 3 HHOTO
BUBE/ICHI Ta 3 SKUX CKJAJAEThCI TTOBHUM
3MmicT noHATTs. [lonpu HasBHICTD Pi3HUX
O3HaK y CKJaJi 3MicTy, HeMaE HeoOXil-
HOCTI 3a3HayaTH yci 11i 03HaKu y BU3Ha-
YeHHI TOHATTH, 3a3HAYa0TbC JIUIIE
03HaKM, HeoOXiaHi I mocrarTHi, 100 Bij-
pisauTH 1eil npeamer (abo Kjac mpes-
MeTiB) Bij ycix inmux. Takumu HeoOXij-
HUMM ¥ JIOCTaTHIMU y pa3i BU3HAYEHHS
3micTy OiJbIl  3arajJbHOrO IOHSTTS
OyayTh CIelliaibHi, He BUIOBI, a POIOBI
o3Haku. Jloriyune BU3HAUEHHS — IIe He
MPOCTe TIOSICHEHHST 3HAYeHHS CJI0Ba, 10
Oro MiCTSATb TJAyMauHi CJOBHUKMU.
Jloriune BU3HAYEHHS PO3KPUBAE s
JIYMKH O3HAKH, KOTPi MUCJISITHCST HAYKOIO
y 3MiCTi MMOHATTS. 3aJeKHO Bi/l TOTO, SKi
I[i CYTTEBI O3HAKHU TOHATTS, OTO 00CST
Oyme OinbiuM abo MeHIuM. Ajie came
TOMY, IO O0O0CAT KOXKHOIO IOHSITTS
00MEKYEThCS 3MICTOM TTOHSTTS, BU3HA-
YeHHsST MOBUHHO OYTH TakuM, 1100 BOHO
TOYHO BKa3yBaso 00CAT, IKUH MHUCJIUTH-
csl y 1IbOMY IOHSTTI, abU BU3HAYEHHS
6ys10 posmipauM [3, 65—-75].

Jlinenns, nosbasieHe JIOTTYHUX TOMU-
JIOK, TIPOJIOBXKYE aBTOP, € HEJETKUM
3aB/IaHHSIM. Y CKJQJHUX TIpefMerax i
SBUIIAX TIPUPOJIA Ta CYCIIJIBCTBA 9aCTO
HA/[3BUYAHO BA)KKO 3HAWTH i BAOKPEMHU-
TU O3HAKH, 1110 3MIHIOIOTLCS, IS Oy
POy Ha BUJIM, KOJIM yCi MOKJIUBI iX 3MIHU
MOXYTb OyTH BCTaHOBJIEHI BUYEPITHO.
Icnye mpumitom JijieHHs, BiJIBHUN Bij
MOMUJIOK, 10 TPATISIIOThCS TPU IHIITNUX
criocobax MiJIeHHs, IKAN Ha3WBAETHCS
OJuxomomiero, TOOTO MIJIEHHAM HaIBOE.
[Ipu puxoromii mizicTaBo JiJeHHS CJIy-
r'y€e He 3MiHa O3HAKH, a TTPOCTa HASABHICTD
abo BizcyTHiCTH Bimomoi o3Haku. OpHak
3a BCIX Ie€peBar, 3a3Ha4a€ aBTop, AUXOTO-
Mist Ma€ cBol Hezomiku. [lo-tepire, minen-
Hs1 00CSTY TIOHSTTS Ha CyTIePeYHi ITOHSTTS
3aJTUIIAE HAJITO HEBU3HAUEHOIO YaCTUHY
00csATY JIJIEHOTO MOHSTTS, 10 BUPasKeHa
HeraTUBHUM TOHATTSM. [lo-nmpyre, mpo-
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JIOBXKYIOUM JINXOTOMIUHE [IJIEHHS, MU
3BUYAIHO TOXOWMO, HaPEIITi, 0 TaKoi
cepu, CTOCOBHO SKOI JOCUTbH CKJAIHO
BUPIIIATH, /10 TIO3UTUBHOTO UM TaKOTO,
1[0 CYIIEPeUnTh HOMY, HETATUBHOTO BUJLY
HaJle’KaTUMe TIOHSTTS 1hOTO TIPEMETA.
Hampuxsazn, Tam, ge I0BOAUTHCS MaTh
CIIpaBy 3 MIKpOOpraHi3aMamu, HaBiTh BUe-
Hi-CHeIliaicCT YacTO Barajucs JaTh Bijl-
MTOBi/Ib HA 3aITUTAHHS, /0 TBAPUH YU POC-
JUH Ma€ OyTH BiJHECEHWIl IIell BW/IL.
Y Takmx BUaX 4acTO HasIBHI SIK 3BUYHI
pO3ITi3HABAJIbHI O3HAKW TBApUHM, TakK i
o3Haku pocyuau. He auBHO TOMY, 110
POJIb IMXOTOMIT B HAYKOBIl Kiacudikartii
IPEAMETIB 1 SIBMIN JOCUTH OOMesKeHa,
TMXOTOMisl BUKOPUCTOBYETBCS JIUIIE SIK
ToTepeHiil TOTIOMIKHUI TTPUITOM Opi€H-
TyBaHHs |3, 83—-84].

bepyun npo yBarum BukiajgeHi TyT
3ayBasKeHH:I, PO3TJITHEMO HAa3BaHI BUIIE
BU3HAYEHHS 1TPABa.

[Tounemo 3 TUX BU3HAUYEHD, IKi OTPH-
MaHi HIIAXOM OUXOmoOMIuH020 NiJEeHHS
3araJbHOTO TTOHATTS TpaBa. /[o HUX cif
Bi/IHECTU JIIJIEHHS TpaBa Ha: MO3UTHUBHE
Ta IPUPOJIHE, 00’EKTUBHE i CyO'EKTHBHE,
npuBaTHe Ta IyOJiyHe, MaTepiajbHe i
npolecyaibHe, odilliitHe Ta HeodilliliHe,
BHYTpINTHE Ta MixHapoaHe. He moskHA
He TMOMITUTH, MO B yCiX IUX BUIAJKAX
MU MAEMO CITPaBY 3 PIZHUMHU TiJICTABAMHU
NliJIeHHS, a OTKe, PI3HUMU O3HAaKaMU, 3a
SIKUMU 3[IIMCHIOETBCS 1JIEHHST POIOBOTO
mougaTTsa mpasa. llpyu oMy B OmHUX
BUIIAJIKAX aBTOPU O1/1bIIT 200 MEHIII IEBHO
BKa3yIOTb Ha ITiJICTaBU [IIJIEeHHS, TO/Ii IK B
IHIUX BUTAJIKaX 3’SICYyBaTH 1110 TiICTaBy
OyBa€ JI0CUTD CKJIAJIHO.

Csoro yacy JI. [leTpaskuiibkuii, TOBO-
PSIUM TIPO 6UOU 1 Pi3HO6UOU TIPaBa, TICAB,
[0 JJISI O3HAMOMJIEHHSI 13 3arajlbHUM
POJIOM SIBUII] BayKJIMBE OPIEHTYBAHHS CTO-
COBHO MOro BHIIB, mmijkiaciB. HaiBax-
JIUBIIIUMU 3 TEOPETUYHOI TOUYKU 30pYy
JIiJIEHHSIMW TIpaBa Ha BUIW BiH Ha3WBaB
ninenns Ha: 1) iHTYITUBHE 1 TTO3UTUBHE Ta
2) odimiiine # HeoditriiiHe TpaBo.
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CyyacHoMy ITpaBO3HABCTBY, 3a3Ha4YaB
aBTOP, UyXKi [IiJIEHHS TIpaBa HA iHTYITHUB-
He 1 MO3UTHUBHE Ta BiJIIOBiZHI BUIOBI
MOHSTTS, 1 IJIsT HAYKOBOTO TBOPEHHS iX Y
CydJacHiit HayIli IpaBa HeMa€e HeoOXiHUX
mepe;iyMoOB Ta JIOTIYHOI Ti/ICTaBM.
3oKpeMa, BiJICYTHI HAyKOBUU TPYHT i
JIOTIYHA ITi/ICTaBa /IJid YTBOPEHHS OHT-
TS <«IIO3UTHBHE IIPaBO» $SIK HAayKOBOIO
MOHATTS, 110 Ma€ HAYKOBUMU 3MiCT i
cmucy; 60 1me mepepbadano 6 OijbI
3arajibHe, pOJIOBE TOHATTS IIpaBa Ta
MiJIeHHsT 1hOTO TpaBa Ha J[Ba BU/M, Ha
MO3UTHUBHE Ta iHIIIE, He-TIO3UTHUBHE, YOTO
B CYYacCHOMY MIPaBO3HABCTBI Opakye.
Bkasapuiu Ha crpobu BipoisKeHHs Teo-
pii mpupoaHoro mpasa, JI. ITerpaxku-
IbKUI 3ayBasky€: BiTHOBJEHHS AiJI€HHS
1paBa Ha MO3UTUBHE Yy CEHCI iICHYIOUOTO
Ta IPUPOIHE Y CEHCI i71ealbHOTO, HAJIeK-
HOTO TIpaBa, 6yJ10 6 JTOTTYHOK HiCEHITHH-
1elo.

Biacrorotoun inero miieHHS TpaBa Ha
MO3UTUBHE Ta IHTYITUBHE, 4K [iJeHHH,
10 MA€ «CYTTEBO IHIWI XapakTep», BiH
B6AYaB TOJOBHY BiAMIHHICTH MiK HUMHI
«TaKoIo, 10 3HAXOUTHhCA Y cepi iHTe-
JIEKTYaJIbHOTO CKJIany 1 IOJIATa€e y Biji-
CYTHOCTI y CKJIQJIi iHTYITUBHOIO IpaBa
ysIBJIEHb HOPMATUBHUX (DaKTiB, B YCBI-
JOMJIEHH] aTpuOyTHUBHOI 000B’I3KOBOCTI
Bi/JIIOBIZIHOI MTOBEAIHKUA HE3aJIeKHO BiJ
Oy/b-IKUX CTOPOHHIX aBTOPHUTETIB».
Y mifcymMKy mpaBoBe JKUTTS 3 TOUKHU
30py B3aEMOBIJHOIIEHHSA IHTYITUBHOTO
Ta MO3UTUBHOTO MPaBa B aBTOPa «PO3TIa-
naeTbest Ha Tpu cpeput: 1) cepy BUKIIOU-
HOTO IiCHYBaHHSI U /il TO3UTUBHOTO
npaBa; 2) cepy BUKIIOUHOTO iICHYBAHHS
i fmii iHTyiTHBHOTO TIpaBa i 3) cdepy
napajejibHOro icHyBaHHs I il 060X
BU/IIB IIpaBay. [Ipu 1iboMy BiH 3MylHIeHUI
3pOOUTH 3aCTEPEKEHHS], 0 <CTOCOBHO
TPETbhOl, B3araji [yxKe BakJIWBOI Ta
HTUPOKOT c(hepu BUHUKAIOTH Pi3HI MUTAH-
HS, SKI CTOCYIOThCS B3AaEMHUX BIiTHO-
IIeHb MiXK /IBOMa KOHKYPYIOUMMH ITpaBa-
MU», TIEPEeNyCiM <«IUTaHHS PO BiJIHO-
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IIEHHS 1X 32 3MICTOM — IIPO Y3TOJ[’KeH-
HsA—30ir 3MicTy ab0 PO3XOIKEHHI—BI/I-
MiHHICTH 3MiCTy IHTYITUBHOTO Ta
MMO3UTHUBHOTO TIpaBay 4, 377—392].

Tyt Mum MaeMo TPUKIAA SK TOTO,
HACKIJIbKY BaXKKO BJIOBUTH 1HO/II ITi/ICTaBY
JIIJIEHHST TIPaBa, Tak 1 TOPYIIeHHS JIOTIYHOT
BUMOTY CTOCOBHO JIiJIEHHSI 3arajbHOTO
MOHSTT, 3TIIHO 3 KO0 YJIEHW JiJICHHS
[MOBUHHI BUKJIIOYATH OJIHE OJIHOTO; a BO/I-
HOYAC MAEMO SICKPaBY LIOCTPAITilo 3a3Ha-
YeHUX BUIIE HEOJIKIB JUXOTOMIYHOTO
C1Ioco0Yy JJIEHHST TIOHSITTSL.

Y nminenni mnpaBa Ha o@iuitine Ta
neogiyiine JI. [leTpaxuiibkuii BUXOIUTH
31 3B’13Ky TIpaBa 3 JIepsKaBHOIO OpraHiza-
1i€10. 3 PO3BUTKOM JIePKABHOI BJIaJIU Ta
opratizaifii «BiJOyBa€Tbcsl BcepeauHi
Jlep>KaBHOTO  co03y  audepeHiiaiig
MpaBa, MOJiJ MoTo Ha J[Bi KaTeropiiy», Ha:
1) mpaBo, 1110 TijJIsiTaE 3aCTOCYBAHHIO 1
OTPUMYE TiITPUMKY MTPEJCTABHUKIB JIEP-
JKaBHOI BJ1aJH, 3a 000B’I3KOM IX CYCIIiIb-
HOTO CJIYKiHHST; 2) IpaBo, 1mo3baBJieHe
TaKoro 3HaudeHHs1 B zepskasi. «IIpaBo
MEPIIOTO POy MU Ha3BEMO YMOBHO Oi-
MIHUM TIPaBOM, TIPAaBO PYTOTO POy —
HeodimifinuM 1paBoM... Ilporo mijenns
mpaBa Ha BI KaTeropii il po3BUTKY 0ci-
IifiHOTO TpaBa 3 HOro IepeBaraMw, —
3ayBaky€e aBTOp, — He icHye y cdepi
MPAaBOBUX BIJIHOCUH MiXK Jiep:KaBaMu, y
rajysi Tak 3BaHOTI'O MisKHAPO/{HOTO IIPaBa,
1[0 BU3HAYAE B3a€MHI IpaBa if 000B I3K1
MIJK CAMOCTIMHMMM Ta OJHE BIJ OHOTO
He3aJeKHUMHU COIliaJIbHUMK OpTaHiza-
migaMmu — jepxkaBamu». MixHapoaHe
paBo Mo30aBjeHe IiHHUX repeBar odi-
1ifiHorO TIpaBa, BOHO, 32 CJI0BAMU aBTOPA,
«€ TIPABOM HUZKYOTO TaTYHKY TTOPiBHIHO
3 odinifinum paBom» [4, 181-184].

I B npbomy mizienHi npasa Ha odiltiitHe
Ta HeodilliliHe He JIUIIe OUYeBUIHA HEIO-
CTATHICTH IMXOTOMIl, & I Ma€ MicIiie TIopy-
MIEHHS JIOTIYHUX BUMOT CTOCOBHO JIiJIeH-
HSI TIOHATTSI, 30KpeMa BUMOTH 3/Ii1ICHIOBA-
TU PO3MIPHUI TIOJIiJI, 32 IKOTO CyMa BU/IiB
BUYEPITYE YBECH 00CST POIOBOTO MTOHSITTSI.
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Axio MizkHapoiHE TIPAaBO MU BiTHOCUMO
710 TIpaBa B3arajii, TO BOHO TIOBUHHO 3Ha-
XOIUTHCS Y CKJIAIl ofHOro abo Apyroro
yJIeHa JiJIeHHS, a He BUXOIUTH 32 IX MeXKI.
3HaueHHs OKPEMOTO YJieHa JIIJIEHHS MiXK-
Hapo/[HEe [PAaBO OTPUMYE TiJbKU y pasi
JIJIEHHST TIpaBa 3a O3HAKOW GIOHOWEHHSL
11020 00 KOHKPemHOo20 COuiymMy — Ha BHY-
TPIIITHE i 30BHINTHE TIPaBO.

IleBHmii iHTEpec CTAHOBJATH TAKOXK
mipkyBanus JI. [lerpakuiibkoro ctocos-
HO JliJIeHHd TIpaBa Ha npugamue Ta
ny6niurne. OCHOBHUM 1 BUIITUM J[iJIEHHSIM
MpaBa B CyyacHill lopucpy/ieHilii, 3a3xa-
YaB aBTOP, BU3HAETHLCS JIIJIEHHS TIpaBa Ha
npuBarhe (a6o 1MBLIbHE) Ta myOstivHe.
Bono € nysxe naBHiM, icHy€e B HayTli TpaBa
HPUHANMHI OLJIBII K JBAa TUCSAYOJITTSI.
Bono 0yJio Biome 1iie aBHIM TPEIbKUM
i pumcbkuM dinocodam, MogiTUKAM 1
I0pUCTaM, 30KpemMa AprUCTOTeNI0, KOTPUM
pPO3PI3HAB MpPaBo, TOPYIIEHHS SKOTO
HTKOJIUTh YChOMY CYCIIJIbBHOMY COIO3Y SIK
TAKoOMY, i Take TIPaBO, TIOPYIIEHHS STKOTO
CIPUYUHSE TIKOAY OKPEeMUM dJIeHaM
co103y. 3HAMEHUTHI PUMCHKUI FOPUCT
Vibmian po3pisHsB myOiuHe Ta IpUBat-
He TIpaBo 3 OTJISIly Ha Te, YUI0 BUTOLY
BOHO Ma€ Ha yBa3i, KOPUCTH JIePKaBU 4U
HPUBATHUX OCi0.

ITopsan i3 BiAMiHHICTIO 32 BUTO/OIO,
MeTOl0 uM iHTepecamMu, abo 3aMiCTh
nporo, 3aznavyaB JI. Ilerpaxunibkuii,
JIesTKi BYEHI HaMarajncs BCTAaHOBUTH 111e
i iHmi kputepii. ¥Yci 1i Teopil MOBUHHI
OyTH BW3HAHI MOMUJIKOBUMM, OCKIJIBKI
BOHU TIi/T BUTJISIZIOM TEOPETUIHUX TTOHSTH
i yueHb SIBJISIOTH COO0T0 TTpaKTUYHi (TIpa-
BO-TIOJIITHYHI) TOGakaHHS U BUMOTH.
3 TeopeTMYHOI TOYKM 30py 30BCIM He
MOKHA, HAIIPUKJIA, CTBEPIKYBATH, HiON
yci HopMHU TIyOJIiYHOTO TIpaBa BiAMoBia-
I0Th 3aBJIAHHIO CJYTYBaTH CHIJIBHOMY
6sary, OXOPOHW 3araJbHOHAPOIHUX
iHTepeciB Tomio. IHOMI T BITUBOM
KOPHCJNBHX UM IHITNX OCOOMCTUX BU/IB
BUIAtOThCsT (1 /1iI0Th) TaKi 3aKOHU, IO
1po 6J1aro IHJI0ro TOMO He MOXKe OyTH I
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MoBH. Ili Bu3HaueHHs He BiJIIOBiZIalOThH
Ha 3allUTaHHsI MPO TPUPOLY HASEBHOZ0
myGJIiYHOTO Ta TPUBATHOTO TIpaBa, a
TOBOPSITH TIPO 1ONepeoni IBUIIA, 1iJbOBI
MipKyBaHHSI 3aKoHOAaBIIB. lligxomsun
K 3 TIOTJISIZTy BUTOM 10 1IUX BU3HAYCHD,
06XO/IATh MTUTAHHSI 1TPO O3HAKU HASIBHO-
1o myOIYHOTO TIpaBa, IPUBATHOTO MPaBa,
3aMiCTh IIbOTO TOBOPATH IPO HACMYNHI
SBUIIIQ, TTPO KOPUCHI pe3yJIbTaT iX Jil.

Haii6isbIir Biaroto cripoboio po3aMesKy -
BaHHSI TIPUBATHOTO Ta MyOJIYHOTO TIpaBa
«6e3 (HEMOKIIMBOTO 110 CyTi) KJIACOBOTO
BU3HAUEHHS» aBTOP BBa)XXaB YUYEHHS
K. Kpome, Ha mymKy SIKOTO BiIMiHHICTb
MiK ITyOJiYHUM 1 HPUBATHUM IIPAaBOM
KOPIHUTBCI y 3Micmi TIPABOBITHOCUH Ta
HOPM TIPaBa, 5Kl 1X cTOCyI0Thed. AKIIO 11e
TIPABOBITHOIIIEHHS Y cepi JKUTTS €MUHO-
I'0 CYCITJIBHOTO I[LJIOr0 — JepsKaBu, 001~
HU TOIIO, — TO T1e TryOstiuHe npaso. Takoro,
HATIPUKJIAJ], € BCS OpraHisallisl 1ux cyc-
MiJIBHUX COI031B; OJTHAK CIOJIU JK HaJle’KaTh
i Ti BifHOIIEHHS OKpeMux ocib 10 cyc-
MJIBHOTO 1[iJI0TO, 10 TPYHTYIOTHCS Ha iX
YJIEHCTBI Yy IbOMY IiJioMy (1K, HaIpu-
KJaJl, 100 BiMCbKOBOI IIOBUHHOCTI Ta
000B’I3KY CILIaqyBaTh TOAATKH, y cepi
iHIMX 000B’SI3KIB i TpaB AepKaBHUX TTi/I-
JAHUX, K TaKWX, 1 YIeHIB KOMyHaJIbHUX
COT031B, BUOOPUUX TIPAB, TIPAB HA TLIATHIO
TOIIO). A JI0 IIPUBATHOTO IIpaBa HaJIeKaTh
MPaBOBIIHOCHHHU, B SIKUX OKpeMi 0coOu
nepebyBalOTh 0 IHIMX 3apaan cebe
caMUX, 1 BIJIMIOBIJIHI HOPMU, HATPUKJIA],
[IPaBO BJIACHOCTI, GOProBi BUMOTH, CiMeii-
i mpasa [4, 565—-567].

Hanpwukinaii a0BoJi  TTOBYaJBbHOTO
oryisgay 6araThbOX MiAXOAIB 10 iJ€HHS
mpaBa Ha TmpuBaTHe U myObJivHe,
JI. IleTpakullbKuil nuiie, 1o BiAIIYKY-
BAaHHS 3araJbHUX Ta BiJIMIHHUX O3HAaK, 3
0IHOTO OOKY, IyOJIIYHOTO TIpaBa, 3 APyro-
ro 6GOKYy — ITPUBATHOTO MTPaBa, € B3araji B
TEOPii 3aHATTS HAYKOBO GE3rPYHTOBHE Ta
HENPUITYCTUME 3 METOOJIOTIYHUX Mip-
KyBaHb. Tpaguiiiini rpynu mpuBaTHOTO 1
myOIiYHOTO TIpaBa, JaJeKo He 00iiiMalo-
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YW yCiX BUJIIB TpaBa, IK MPUCTOCOBaHI
JIATIE /IO TIEBHOI CTaJlil PO3BUTKY IpaBa,
PO3NOMIISAIOTh 1 Te TPaBo, dKe BOHU
MalTh Ha yBasi, Tak, 10 PI3HOPIIHI
SBUTIA TTOEAHYIOTDH B O/IHY TPYITY, & OJTHO-
pinHi po3’eanyioTh. [0/10BHI Ba/u IOTO B
TOMY, IO MiK/Iep;KaBHe TPABO BiHECeHe
110 1yOJIYHOro IpaBa PasoM i3 IPaBOM
Jlep;KaBHOI  OpraHisailii Ta N[0 IIPaBo
ciMelfHoi opranizartii (i ormiku) BijHECE-
He /10 mpuBaTHOro mpaBar. CaM aBTOP
MPOTIOHYBAB JIIJIUTA TIPABO HA COIiaib-
HO-CJIYy5KO0BE, IIEHTpasi30BaHe TPaBo i
0COOMCTO-Bi/IbHE, JIEIIEHTPaJNi30BaHe
«B SKOCTI BUIIOTO /iJIEHHS TIpaBa 3a
CKJIA/IOM O0’€KTUBHUX YSIBIE€Hb», 3a3Ha-
Yarouu, 10 1€ IJTeHHS <IONTUPIOETHCS
Ha Bce TPaBo, a He TUJIBKKU Ha «IPaBO B
IOPUANYHOMY CMUCI» [4, 574—588].

CyuacHi ysBJIeHHsT TIpo IyOJiivuHe Ta
MpUBATHE TPABO HE BIJIPI3HAOTHCS HA
Kpaie Bijg monepenix. Tak, aBTopu
«Ennuxmonenii mpasa» I0. Ipesios ta
I. KosnixiH 1oB’s13y10Th JliJieHHs TpaBa
Ha myOJTivHe T IPUBATHE 3 Xapakmepom
621a0U, HA3UBAIOYY Ny OLiUHe NPABO 0OHUM
13 HAUBANCAUBIUUX THCMPYMEHmMis, 3d
00NOMO2010 K020 61a0A Peanisyc c60€
npusnauenns. lle mpaBo Matepiais3yeTb-
csl B HOpMax 00’€KTHBHOTO TpaBa (KOH-
CTUTYIIIliHE, aJMiHICTpAaTUBHE, KPUMi-
HasbHe Ta iH.). OmxHa 3 HalBaKJINBIIINX
03HaK y0JIiYHOTO TIpaBa Ta, M0 BOHO B
IIJIOMY 1 KOKHA MOTO 4YacTKa SBJSIOTH
co06010 aKT TyOJIYHOI BITa/IH, IKUM BOHA
BKa3ye€ B iHTepecax €eTHaHHs, KOHTIEHTPa-
11i1 CUJT HAa BUPINIIEHHS 3aTa/IbHO3HAYNMO]
Metu. ToMy B 1paBOBOMY Bi/IHOIIEHHI,
1110 BUHUKAE HA OCHOBI HOPMM IyOJIIYHO-
rO TIpaBa, OJTHA i3 CTOPiH, MPECTABIISIO-
YW COI03 Yy IIJIOMY, CKOHIIEHTPOBaHY B
HBOMY IyOJIiYHY BJIaly, BUKOPUCTOBYE
BJIa/THI TIOBHOBa’KeHHsI B iHTepecax Ipo-
BEJIEHHSI B JKUTTSI PO3TOPS/IKEHD My OJTid-
HOI Bjiain. Matouw 11e Ha yBa3i, TOBOPSITD,
1110 3a MyOJIIYHUM TIPABOM CTOITh IHTEpeC
Jiep:kaBu (COI03Y B ILJIOMY ).
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[Ty6siuHO-TIpaBOBE BiJHOLIEHHS —
BiJIHOIIIEHHST HEPiBHUX Cy0’'€KTIB IIpaBa.
HepiBnictb cTOpiH y my6JiuHO-TIPABOBO-
MY BiJIHOIIEHHI BUPAKAETHCS B TOMY, 1110
O/lHA 13 CTOPiH BJIAJIHO TPOBOJIUTL Y
JKUTTSL TPUIUCH  HOPMHU  MyOJiYHOTO
npaBa, TOOTO Ji€ cama BIiAMOBIIHO 10
HOPMHU OG’€KTHBHOTO IpaBa i BUMAarae
TOYHOTO CJIiIyBaHHS HOPMIi Bijf JApyroi
CTOPOHM IIPABOBOTO BiIHOIIEHHS.

Jlpyra osHaka myOJiuHOTO mpaBa
MOJIATAE B TOMY, 1110 TIJbKHU Jlep:KaBHA
BJIajla CBOIMU HOPMaMU BKa3y€ KOXKHIN
ocobi ii ropuandHe Micie, ii TpaBa Ta
000B’SI3KM MO0 IJIOTO JIEPKABHOTO
opratismy i mozo ixmux oci6. Ileit npu-
IOM IOPUINYHOI 1leHTpaJsi3ailii i ctano-
BUTH OCHOBHY CYTHICTH MyOJIi4HOTO
npasa. A mpote y myOJiYHOTO MpaBa Hi B
MUHYJIOMY, Hi ChOTO/HI He OyJI0 it HeMae
JKOPCTKUX MesK. BOHO BUSBISAETHCS Biji-
KPUTHUM SIK TI[OJI0 BKJIIOYEHHSI B cebe THX
HOPM, 110 /I0 TOTO BKJIIOYAJIHUCS y IIpU-
BaTHe IIPABO, TaK i B IJIaHI «IE€PEJTUBY»
CBOIX HOpPM Y cdepy MPUBATHOTO TIPaBa.
HagiTp y Takux, 3gaBanocst 0, 0HO3HAY-
HO MyOIIYHUX TATY3s1X Cy4acHOTO MPaBa,
SK KpUMiHaJbHe, aJMiHICTpPaTUBHE,
MOKHO 3HAaMTU <«OCTPiBKU» BiJIHOCUH,
SIKi PEryJIIOI0ThCS Ha HaYaaax He my0Jrid-
HOTO, a TIPUBATHOTO TIpaBa [, 92—-94].

Ha 1e Bapto 3ayBaxkutu take. JAxiio
MiK TyOaiYHAM 1 TPUBATHUM TIPABOM
BiZIOyBa€ThCsI BIJIbHUI <II€PETUB» HOPM,
i aBTOpaM I1e 3/Ia€EThCS «3arajoM 3po3y-
MIJIUM», TO HE3PO3YMIIUM 3aJUIIAETHCS
IHITIE; Ha SAKIW JIOTIUHIN MifcTaBl «/Ipeii-
(byroui» HOpMU OTOJIONIYIOTHCST «CBOIMUY>
st mybsrigHOr0 ab0 [UIsT TIPUBATHOTO
npaBa? Akuii ysarajsi ceHC y Takomy
JliJIeHHi TpaBa Ha JiBi Ha3BaHi cdepu?
Briwm, y aBTOpiB MOBa He Iijie TTPO AiJTeHHS
npasa, GakTUIHO BOHU BeyTh MOBY IIPO
mieHHsT 00’ €KTUBHOTO TIpaBa.

3 1BOTO TIPUBOAY JOPEYHO 3BEPHYTH
yBary Ha 3ayBaxkeHHsa B. MawmyToBa,
AKUI 3a3Hayae, M0 3aKOH He MOKe He
BBKATUCST aKTOM MyOiYHUM 1, OTIKe,
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3a BUHAUEHHAM He MOXKe PO3IJISAIaTUCS
K aKT MPUBATHOTO TIPaBa, MPUPIBHIO-
YUChb TUM CaMMM /IO BUTaJaHUX JIBOMa
IPUBATHUMK 0COOAMU 6 pamKax nyoiiu-
H020 3GKOHY YMOB YKJa/JleHOl YTOJu.
HapiTb KOJIM PO3/IJIATH 3aXUCT Yy 3aKO-
HOJABCTBI TNPUBATHUX 1 MyOJaiYHUX
iHTepeciB, TO 6YOb-AKUIl 3AKOH, CIIPSIMO-
BaHWI Ha 3aXWCT iHTEpeciB NMPUBAaTHUX,
TUM CaMUM 3axullae U 3arajbHUU,
nyOsivHuil iHTepec. Km0 my6sidHOTO
iHTepecy HeMa, TO 3aKOH He MPUNMAETh-
cs. He npuiimaerscs BiH (y ieMOKpaTny-
Hill fmepskaBi) 1 TOMi, KOJMU CyHEpedYuThb
nybsiuromy inTepecy. Tak, mo cyTi, miz-
XOATh 0 €l 1mpobseMu B aHIJIOCAK-
COHCBHKIH, COILiaJiCTU4YHIN, 1CJaMCbKIN
cucremax npasa. IIpuBaTHMii 3aK0OH ab0
IHITMIT HOPMATUBHUN aKT Jlep:KaBu — 11e
HOHCeHC. [IpuBaTHUM MOke OyTH JiuIie
Te, 1O YCTAHOBJEHO TPUBATHUMU OCO-
Gami, a He JIepPsKaBoIo.

ITo x y Takomy pasi € npusamuum
npasom? [IpuBarne nmpaBo — 1ie paBuJia
MOBE/IIHKN, HOPMHU, BCTAHOBJIEH] YTOIOI0
OKpeMux oci6 y BHU3HAUYEHWX 3aKOHOM
Meskax. [IpaBusa, HOpMu, SIKi BOHU CBOEIO
YTO/I0I0 BCTAHOBUJIM JiJisi cebe i TLIbKU
st cebe. IlpaBoM ix MOKHA HasBaTH
tTomy (abo B TOMY pasi), 1110 3aKOH JI03BO-
JIUB 1X BCTAHOBUTH 1, OCKIJIbKM BOHU Yy
3aKOHHUIT criocib ycraHoBJeH], 3abe3Ie-
Yyye IX 3aXUCT.

Pozinentst myOJHiaHO-TIPABOBUX 1 TIPH-
BAaTHOIIPABOBUX HOPM, 3a3HAYa€ aBTOP, —
1e HayKkoBa Kiacudikailis HOpM 3a iX 10pu-
JVYHOIO BJIACTUBICTIO: YW BCTaHOBJIEHI
BOHH JIEPKABOIO UM OKPEMIMHU 0COOAMHU 3
no3Bosty Jepskau. [linenns x mpasa i
3aKOHOJIABCTBA Ha Taly3i 3/[ICHIOETHCS 3a
[PEJIMETOM PEryJioBaHHs, TOOTO € Ha
30BCiM iHmi migcrasi. IIpucyrthicts um
BIJICYTHICTb y Till 4M iHNINI Tamysi mpas
(abo TepeBaKaHHSI) HOPM MyOJIYHO-TIPA-
BOBMX YU TIPUBATHOIPABOBUX He BIJINBAE
Ha JIJIEHHS TIpaBa 3a MPeIMETOM PETYJIO-
BaHHS$, OCKLJIBKY 1 Ti, i IPyTi MOKYTH OyTH
NPUCYTHI B Pi3HUX Tasy3sx |6, 58—61].
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Y nOpuHIUNi  MOTO/KYIOYHUCH 13
B. MamyToBuMm, S BoHOYAC 3a3HAYAB, ITI0
posrisigaT ybriyHe i MpuBaTHE MPaBO
TUIBKU SK «IIPaBUJIa TPU», PO3PI3HAIOUN
X 32 POpMANLHOI0 O3HAKOIO (3AJIEKHO Bi/|
cy0’eKTa BCTAHOBJICHHSI TIPABUIT), HEIO-
CTaTHBO, aJKe 3AJIUINAEThCI HEBU3HAYe-
HUM 3Micmoénuii OiK BIIMIHHOCTI, a TOJIO-
BHE, XapaKTep iX B3AEMHOTO Bi/IHOIIEHHSI.
Tam ke BUKJIasieHa MOSI TOYKAa 30py Ha
JAUXOTOMIUHMIT  crocib  kiracudikaiii
npaBa Ha npuBatHe i myosiune [7].

A BTiM, Ha gKiit Ou migcTaBi He 1Po-
BOJIUTHU JIiJIEHHS TIpaBa Ha TMpUBaTHE 1
nyOsiuHe, BOHO He Oyae [IiJeHHSAM
3araJibHOTO (POJIOBOTO) TOHATTS Mpasa
K Maxozo, a TOMy He 03HA4Ya€ 6U006020
JIJIEHHsST TIpaBa, OCKiJIbKU IyOJiuHiCTh
fioro mepenbayae HasiBHICTb Y CYCIIiJIb-
cTBi myOJIiYHOI BJIajiM, a IPUBATHICT —
iCHyBaHHSI Y HbOMY TIPUBATHOI BJIACHOC-
Ti. ToMy 3a3HaueHe JiJIeHHS CJIi]] PO3TJIsi-
AT He B 3aTaJIbHOMY BUEHHI TTPO MPaBo,
a TIPU POBTJISI BiAMOBIIHOTO 610y TIpaBa.

CrocoBHO JlijleHHsI TIpaBa Ha 6HY-
mpiwne (HAIiOHAJIBHE) Ta MINCHAPOOHe
HEOOXITHO 3ayBaKUTH, IO BOHO TAKOXK
3aJIUIIMAETHCS JIOBTUM Yac IUCKYCIMHUM.

[Ile y CrapomaBupoMy Puwmi, mnuiie,
Hanpukiaza, A. Benrepos, BuBuYajacs
MpUpo/a MisKHAPOIHOTO TIPaBa SIK Tamys3i
mpaBa, MO0 PETYJIOE BiIHOCUHU MIiXK
Hapo/laM#, Jiep:KaBaMu, BPaXxOBYE [Ii10
HAIlIOHAIBHUX CHUCTEM TIpaBa y Till uu
inmiit cepi. Yke Tomi Oyso BuU3HAHO
OCHOBHWI TIPUHIUIT  MIiXXHAPOJAHOTO
npaBa — 3rojla MK CTOPOHAMU Ha [Iii0
THX 200 HITUX TPAaBOBUX HOPM, 30KpeMa
CTBOPEHUX, BUSHAHUX CAMUMU B3AEMO/II-
IOYMMU B TIEBHUX CUTYAIisIX CTOPOHAM.
ToMy OCHOBHUM JKEpesioM MiKHapO/I-
HOTO TpaBa CTaB JA0TOBIp. 3abe3neyeHHs
1ioro BUKOHAHHS MaJjio IMUPOKUIL Jiara-
30H — BiJl MAHOBUX BIJIIIIKOZYBaHb /10
BOEHHUX akIliid. /IBi BeJIMKI cUCTeMHI
CTPYKTYPU MiKHAPOIHOTO TIpaBa — My0-
JIIYHA Ta MPUBATHA — CIIPABJISIIOTH OCHO-
BOITOJIO;KHUI BILJIMB 1 Ha TTOJITUYHI, 1 HA
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rOCIIOIAPChKI, 1 Ha 0COOMCTICHO-IIPABOBI
dbynKITii MiXkKHAPOAHOTO TpaBa. 3POCTAE
pPOJIb  MiKHApPOJHOrO TyMaHITapHOTO
npaBa. MixkHapojiiHe MpaBoO IMOCTYIOBO
repecTae OyTH YMMOCH 30BHIIIHIM, CIie-
MiJIbHUM 10/I0 HaIliOHAJIbHUX CHUCTEM
IpaBa, 3arajJbHOBU3HAHI NPUHIUIN 1
HOPMH MIKHApOJHOTO TIpaBa BKJIIOYA-
IOTbCSI B HAIlOHQJIbHI CUCTEMU IIpaBa.
ITopsn i3 maTepiasbHUMU HOPMaMU MiXK-
Hapo/iHOTO TTpaBa y XX CT. MOTYKHO PO3-
BUBAETHCA HOTO IpollecyajbHa CTOPO-
Ha — BUHWKAIOTb YUCJIEHHI TPOIEIYyPHi
OpTaHu JJig BUPINIYBaHHS CIIOPIB 1 KOH-
(aikriB. MixkHapoHe TpaBo cTae i ¢pop-
MOIO BILUIMBY THX ab0 IHIIUX TPYIl Aep-
’KaB Ha OKPeMi Jiep:KaBH, sIKi iCTOTHO BijI-
XUJISIOTHCS Bijl 3aTaTbHOBU3HAHUX TTPUH-
IIMITiB 1 HOPM MI>KHAPO/IHOTO TIpaBa. Uu He
3apOJIKH 11€, 3aIUTYE aBTOP, (hOpMyBaHHS
y XXI cT. cBOEPIIHOTO CBITOBOTO ypsiy 1
cBiToBOTO TIpaBa? [8, 460-462].

TakuM YMHOM, <«IIpaBOBAa TPUPOIA»
MiKHAPO/IHOTO TIpaBa TYT y3araji He CcTa-
BUTKCS i1 cymHiB. [Ipodecop I1. Buno-
rpajioB, HaBIAKW, 3a3HayaB, 1110 4epe3
BiICYTHICTh TIPUMYCOBOI caHKIIil B Oara-
TbOX MIKHAPOJIHUX IpaBUJax Jeski
IOPUCTU  BiJIMOBJISIIOTBCSI BU3HATH 34
MisKHAPOZHUM ITPABOM aTPUOYTH TIpaBa y
BJIACHOMY CEHCi 1 IUBJATHCS HAa HBOTO
TUIBKA 4K HAa BUJI TTO3UTUBHOI MOPAJI.
Taxuii orJisi aBTOp BBa)KaB KpaHiCTIO.
MixHapozHi I0pUIUYHI HOPMH Ha ITpaK-
TUIlI MAIOTh BeJIUKY Bary. Ha fioro nymxy,
MIZKHAPOJIHE TIPABO € CIPAaB/li YaCTUHOTO
IpaBa B3araJi, OCKiJIbKY ITPaBO € YKa3aH-
HSIM TIPaBUJIBHOI TIOBEMIHKH, ajie BOHO
Ma€ Jiesiki 0coOJIMBOCTI B YacTHHI eJie-
MEHTa CaHKINI. «¥Y IbOMY ILIaHI BOHO
Moyke OyTH HaszBaHO HedOCKOHAuUM, abo
MEHIIT TOCKOHATTUM TpaBoM» [9, 24—-25].

Ty camy 1pobiieMy BiJHECEHHS MikK-
HApOJIHOTO TIpaBa JIo MpaBa B3araji BUPi-
HIyBaB IpM BHU3HAYEHHI 3arajbHOTO
nousTTs mpasa 1. Cryuka. MizxkHapoaHe
IIPaBO, OCKIJIbKM BOHO B3araJi € IIpaBoM,
MIJTKOM TOBUHHO BIIMOBIIATH I[bOMY
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BU3HavYeHHI0. Kepylounch HaIllMM BU3HA-
YEHHSM I11paBa, MU JIJII MiXKHAPOJHOTO
paBa BiJIBOJUMO IOPIBHSIHO He3HAYHE
koso. dAxmo JI. {rori B mep:kasi BOauae
JIMIIIE TIPOCTHUI (aKT, TO i CTOCOBHO MizK-
HaPOJIHOTO TIpaBa ax 10 iMIIepiajicTId-
HOTO TIepiojy MoxHa OyJio 6 ckasaru, 1o
TaM yce MPaBO HACIPaB/li 3BOAUTHCS IO
npocTux (pakTUIHUX BifiHOCUH. Tomy i
BUHUKJIM TJIAHW TIPO JITH HaIliil 3 0c00-
JIUBOIO IIPUMYCOBOIO BJAJO0 1 TOMY
nofibHuMu (paHTasisMM, B SIKUX HEMae
peanvnozo rpynmy. Ta Ge3cyMHIBHO, 110
IMIIepiaZliCTUYHUN TIepioJl KamiTai3My
CTBOPIOE MiKHAPO/HI KJIacoBi 06’€[HaH-
HS 1 BoJHOUYAC KJaacoBy 0O0poTh0y abo,
TOUHiIIe, — FPOMAJITHCBKY BilTHY B MiX-
HApOJAHOMY MaciiTabi. 3BiICH BUILINBAE
BiloMa OCHOBa 1 JJsd Opra"izoBaHOi
HaHIBHUM KJIacoM Oypikyasii MizKHapoj-
Hoi Braau. OHAK Taka BJajia IpuMapHa,
Taka, 10 IIBUAKO IMPOXOJIUTb Y CEHCI
o0’emHanHg OypiKyasii, yepe3 HEMUHY-
uynii KOHQIIKT MizK OypsKyasi€io pisHUX
KpaiH 1 Mix KariTajgicTaMy PisHUX Taly-
3eil. Ta misikoMm peasibHa Taka BJjaja s
mpoJietTapiaTy Tam, Jie BiH CTa€ TaHYIo-
yum [10, 64, 107-108].

3a caoBamu I. JleiHa, neski aBTopm
(Jlaccon, [opw), oroJiontyoun cyBepeHi-
TeT 1 Mi’KHApO/IHEe ITPaBO TaKUMHU, 110 B3a-
€MHO BUKJIIOYAIOTh O/{HA OJIHY, KaTeropis-
MU, IOXO/IAJIH IO BiIBEPTOTO 3ariepedeHHs
Mi>KHapO/IHOT'O TIpaBa, JI0IIyCKAloun y Kpa-
MIOMY BUTIQ/IKY JIUTIIE Mi>KHAPOTHY MOPAJIb
ab0 BO0BHIIIHE JlepsKaBHE TIpaBo. Touku
30py Ha MiXKHApOJIHE TTPABO SIK HA MOPAJIb
norpumyBasnucst  Takoxk Jlx.  OctiH,
[ Ilepmienesny Tta in. Ha Takiil camiii
MO3UIIii CTOITh 1Mo cyTi it Y. Yimnoy0i, BBa-
JKaro4M, 1110 CYBEPEHHi JiepKaBU MOKYTb
«BCTYTIaTH B JIOTOBOPH, SKi CTBOPIOIOTH
MOpaJIbHi 200 MOJIITHYHI, ajie He IPHIMIHI
30008’st3antst». . Kesbsen crouarky BBa-
JKaB OJIHAKOBO 3aKOHHUMM 1, OTKe, O/[HA-
KOBO YMOBHUMHU OOH/IBI TOYKH 30Dy, OTHAK
Mi3Hille BiH Pilllyye CTa€ Ha TOYKY 30pY
BU3HAHHSA MiKHAPOIHOTO TPABOTIOPSI/IKY.
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Hacmipasgi, ctBepkye 1. JleBin, cyBepen-
Ha JiepyKaBa BUCTYIAE He SIK 130JIbOBaHA
Jiep;kaBa, a gK YYacHUK MiKHAPOIHOTO
cliJIKyBaHHs. MizkHapoziHe 1IpaBo i cyBe-
pEHITeT He TIMbKU CyMiCHI, a 1 ABJISAIOTH
co6010 JIOTIYHO HEeOOXiMHY KOPEJISIIIiio,
nepedavaoTh OjiHe OAHOr0. Buxomsun 3
I[bOTO, aBTOP (POPMYJIIOE TaKi TIOJIOKEHHST:
1) Mi>kHaApo/iHe TTPaBO € TIPABOM; 2) BOHO
PETYJIIOE BiTHOCUHU MiK CYBEPEHHUMU
JiepKaBamMu; 3) cyBepeHiTeT He BUKJIIOUAE
Bi/IMOBIZIAJIBHOCTI 3a TOPYIIIEHHS MiKHA-
posHoro mpasa [11].

Hapemiti, 3BepHeMo yBary iie Ha
TJTeHHS, TTOB'I3aHe 3 MiXKHAPOTHUM TIpa-
BOM, Ha MiKHApozHe IIyOjiuyHe IpaBo i
MiXKHapo/iHe ipuBaTHe paso [ 12, 17-18].

Yike HaBITH 1[BOTO 3araJIBHOTO TIOTJIS-
Iy IOCUTH, a0 3pO3yMITH, 1[0 BCi OTpH-
MaHi JMXOTOMIYHMM CIIOCOOOM BH3HA-
YeHHd TpaBa He BKa3ylOTh HAM Ha HOTO
Buin. /lyig BU3HAUEHHST BUJIOBUX TIOHSTH
1paBa, OYEBMIHO, HEOOXITHWII MPUIOM
IUJIeHHd, BiAMIHHUN BijJ AUXOTOMII, 3a
SKOTO TIPAaBO MaTuMe OilbIl HiXk JBa
BU3HaUeHHs. /|0 Takux BUTIAJIKIB MOKHA
Bi/IHECTH 2a/y3e6i BU3HAYEHHS IIpaBa
(1MBLJIbHE 11PABO, a/IMiHICTPAaTUBHE TIpa-
BO, KpUMiHAJIbHE TIPABO Ta iH.), MUN0JI0-
ziuni (paboBylacHUIIbKE, (heomanbHe, Oyp-
JKyasHe TOIII0 ), a TAKOXK NOPIBHNbHO-NPA-
603nasui (pOMaHO-TEPMAHCBKe, 3arajbHe,
MYCYJIbMaHChKeE TIPaBO TOIIO).

Yu Mae 9Kuiich i3 Ha3BaHUX BUTIA/IKIB
3HAUYEHHS BUIOBOTO BU3HAYEHHS TIpaBa?
Jlig BifmoBiai Ha 1ie 3anuTaHHs HOTPIO-
HO Haliliepiile BCTAHOBUTU Ty IIi/ICTaBY,
Ha JKiH 3/1iliCHeHe BiINIOBIHE /IIJIEHHS.

Ax Bimomo, fopucTtH 3IiHCHIOIOTH
eanysesy mudepenttiailio mpaBa 3a 03Ha-
KOIO TIPe/IMeTa MPaBOBOTO PETYJIIOBAHHS,
T06TO crenudiku TUX BiAHOCHH, IO
peryoroThes TpaBoM. /[exTo 10 1boro
nomae crerudiky MeTomy peryaioBaHHS,
110 BUKJIMKAE YUMAJIO JUCKYCIil.

A BTiM, siKMiT 61 He OYB O6paHUil Kpu-
Tepiii JIiJIeHHs TTpaBa Ha Taly3i, ACHO, 1110
rajiy3eBi BU3HAUEHHS TpaBa HE MOXKYTb
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Oyt HWOTO BUIOBUMHU BU3HAYEHHSIMU
xo4a 6 TOMY, 1110 TaTy3€BHil CKJIa/] TpaBa
pi3HUX KpalH B OJIMH 1 TOW caMuil yac i
HaBiThb CKJa/l TIpaBa OKPEMOI KpaiHu B
pi3HUIT Yac BUSABIAETHCS PI3HUM, TPU-
YOMY 3 IJIMHOM Yacy CKJaJl raiyseil 3Mi-
HIOETHCS, BiJl TPAAUIIHHUX Taqy3ei Bij-
JUJISTOTHCS BCE HOBI TaTy3i.

[Ilono munonozivrnozo niseHHs MPaBa,
TO HOr0 KPUTEPIEM BBAXKAIOTH MUN CYC-
NIILHO-EKOHOMIUNHOL  popmayii, SKOMY
BiAmoBizae i meBHMi THN npaBa. OgHaK
3a [IUM KPUTEPiEM BU3HAYAETHCS HE TiJlb-
KU IIPaBo, a ii jiepskaBa, i 6araTo iHIIMX
cotianbHuX ABUIl (TIOJITUKA, 171e0JI0Tis,
MOpaJjib, KyJbTypa TOII0), OCKIJIBKU TIeH
KpUTEPiil He € 03HAKOIO IIpaBa sIK TaKoro,
a CTaHOBUTH Habip CYTTEBUX O3HAK IEB-
HOTO BUJY CYCIIJIbCTBA — KJIACOBOTO
cycrinberBa. Came TOMy 1 TUIIOJIOTiUHE
JliJIeHHS 1TpaBa HeMae I1i/1cTaB Po3IJisijia-
TH K BU/IOBE BU3HAUEHHS IIpaBa. Y Kpa-
noMy BUTAJKY 110 audepenIialio
mpaBa MOKHA JIOCTI/IPKYBaTH TTPU BU3HA-
YeHHI BU/IIB IIpaBa KJIACOBOIO CYCIIiJIb-
CTBa, aJjie He IpaBa B3araJii.

Hapemri, € 11e nopisusivHo-npaso-
3nasue AiNeHHs 1npaBa (POMaHO-TEPMaH-
CbKe, 3arajibHe TOIIO ), KPUTEPIIMU SKOTO
XOU 1 € JIesIKi O3HAaKM IPaBa, O/[HAK He IK
3azanvHoicmopuunozo sieumia. Kpim toro,
BU3HAYEHHS MPaBa, SIKi OTPUMAHO TaAKUM
YUHOM, CTOCYIOTbCS He IpaBa B3arai, a
KOHKpemu306an02z0 MOro iCHyBaHHS Yy
BUTJISIII Pi3HUX npasosux cimell. [Tonsitrs
«IIpaBoBa CiM'st» BimoOpakae Taki 0cob-
JIUBOCTI JIESIKUX TTPABOBUX CUCTEM, SIKi €
pe3yJIbTaTOM CXOKOCTI 1X KOHKPETHO-
iCTOPUYHOTO PO3BUTKY: CTPYKTYPH, JIKe-
pesi, OCHOBHUX IHCTUTYTIB 1 Trajyseil,
[IPaBOBOI KYJBTYpPU, TPAAMIN TOMNIO.
Y pasi BUBYEHHS iHO3EMHOrO TIpaBa i
BUKOPHUCTAHHS IOPIBHAJIBHOIO METOLY
1le TIOHSITTSI JIa€ MOKJIMBICTH CKOHIIEH-
TPYBaTH yBary Ha MEBHUX MOJIEJSX, 10
JAI0Th YSIBJIEHHS PO TIeBHI TUIIN TIPaBa,
B SIKi BXOJAUTH OisbIl aO0 MEHIN 3HAYHA
KisbKicTh nx cucreM |13, 118].
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TakuM 4YMHOM, BHUSABJISETHCH, IO
AHCOOHe 13 3anpPONOHOBAHUX MEOPIEID NPa-
8a zpynysans npasa He 0ae 10zo 6U006020
susnavenns. ToMmy ciin 3’scyBaTu, SIKUM
YUHOM IIPaBO OTPUMYE BHU/IOBY BU3HAYe-
HICTb, a IPOCTilIe KaxyuH, BU3HAUYUTHU
6uOu TIpaBa, 4oro JI0 1[HOTO Yacy He 3po6-
JIEHO TTPABO3HABCTBOM.

Hacamnepesn, BapTo 3asHayuTH, 110
BUJIOBE BU3HAYEHHS IPaBa € MOHAMIl-
HUM BU3HAUEHHSIM HOTO BUIOBOI CITEIH-
diKM K 1111010, TOOTO 0C06AUB020 Npasa,
a He JKUXOCh YaCTUH OCTAHHBOTO, IO
BUILIMBAE 3 MOTO CYTHICHUX 0COOJIMBOC-
Teil. PO3BUTOK TIpaBa SIK TaKOro e Bif
HIUZKYOTO /10 BUIIOTO BUJLY, Yepe3 PO3BU-
TOK €IMHOI CYyTHOCTI IIpaBa.

[le osnavae, mo a5 hopMyBaHHS
BUIOBOTO TIOHATTS TIpaBa MmoTpi6HO 0Opa-
TH TaKy HOTO cymmesy 03HaKy, iKa 3MiHIO-
€THCS 3 PO3BUTKOM ITPaBa i, pa3oM i3 ThM,
306epiraeTbcst y 3arabHOMY 00OCSTY HOTO
HOHATTSI, TaK IO YaCTUHU LLOIO 00CTY,
OTPUMaHI y TIpolleci HOro 3MiHEeHHH,
CyMapHO BHYEPITYIOTh YBECh 00CST MOHST-
Ts1. JIOriuHMIT TIPUIIOM [IiJIEHHST ITOHSITTSI
PaBa, SIKUM YBECH O0CSIT I[bOTO MTOHSTTS
JUJTMTHCST HA YaCTHHU, 200 YJIEHH [LJIEHHS,
i Ja€e HaM 6uOu TIpaBa.

Osnaka, 3a 3MiHEHHSIM $IKOI POJIOBE
MOHSATTS TIPaBa MJTUTHCS HA BUIN, € OCHO-
6ot0 (T/ICTaBOIO) JIIJIEHHST, a caMe JIiJIEHHS
PO3KPUBAE CIIiBBIIHOLIEHHSI MiK BUIAMU
mpasa i J1aji maBuiaMu OTHOTO BULY.

Jlist Toro 106 BUHAYUTH IO BH/IO-
YTBOPIOBAJIbHY O3HAKY TIPaBa, BapTo, 04e-
BUJIHO, BiJIIITOBXYBaTUCS BiJl POJOBOTIO
MOHSTTS TPaBa, IKe OXOILTIOE OTO CyTTE-
Bi 03HaKU. OCKIJIbKY npaso 83azai SBIsie
c06010, 32 MOIM BU3HAYEHHSIM, 0COONUBUIL
HOPMAMUBHULL CNOCIO COUIANLHOZ0 YNPas-
JHMS, WO 3MIHIOEMLCSL 8 ICMOPUYHOMY
PO3BUMKY CYCNIIbCMBA, TO, OTKE, Y 1IbOMY
3MiHEHHI 3MIHIOIOTbCS TaK YW IHAKIIE
HIOro CyTTEBI O3HAKM i BiIOYBa€THCS 61U00-
ge susnauenust npasa. Ilpu 1mpomy 3a3Ha-
yeHe BU3HAUYEHHSI IPYHTYETbCS He Ha
SIKIWCh BUIAQJKOBO OOpaHiil CyTTEBIit
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O3Halli, a Ha O3HAIli, 1110 XapaKTepU3y€eTh-
csl K uUxiona abCTpaKilis pasa.

Takoio CyTTEBOIO 03HAKOIO €, HA MOIO
JIYMKY, cy6’ekmna O3HaKa — BEPXOBHa
CyCITIiJIbHA BJIa/1a, YMEIO CAaHKI[IOHYIOUOIO
MISIBHICTIO BUPOOJISIETHCST TIPABO; a/iKe
came 111 JIiSJIbHICTD PO3IJISIAETHCS MHOIO
K BUXiJTHA aOCTPaKIlis paBa. 3 PO3BUT-
KOM CYCIHiJIbCTBA 3MIHIOETHCS CITOCIO
VIIPaBJIiHHSI HUM, & OT3Ke, 3MIHIOETBCS SIK
camMa BepXOBHa BJaja, Tak i croci6 ii
JiSITIbHOCTI, CAHKI[IOHYIOYOI 1TPaBo.

Ak BiZOMO, JIIOJCTBO Y CBOEMY iCTO-
PUYHOMY PO3BUTKY IPOXOIUTD MIJISIX BiJl
dodepaicasioi opraHizaiii yIpaBJIiHHS,
yepes depicasiy WOTO OpraHisalliio 10
nOCMOEPIHABHOZ0 CYCNINLHOZO YTIPABJIIH-
H4. BiZIOBiAHO /10 1IbOTO BU3HAYAIOTHCS
BUJOBI ocobauBocTi 1paBa abo Horo
euou. Ha niepiiomy cryiieHi mpaBo BUCTY-
A€ SK nepeicxHe npaeo. /Ipyromy cryie-
HIO PO3BUTKY BIJIIOBia€ topuduume
npaeo, sike, y CBOIO 4epry, MOJIJISETbCI
Ha TpU nideudu: pabosracnuupke, (heo-
Oanvre i Oypacyasne 1paBo. Hapernri,
JIJIS1 TIpaBa Ha TPETbOMY CTYTIeH] CyCIIiJb-
HOTO PO3BUTKY IiIXO[UTh WOTO BU3HA-
YeHHSI K 2YMAHICMU4UHO020 npasa —
TEpMiH ysKe BBEIEHUIT y HAyKOBHUil 06ir
teopetukamu ripasa [ 14,480]. llomnpasa,
g 1AM TEPMIHOM I1103HA4yald CYTTEBO
IHIIWI 3MiCT, HiK 3ralaHuii aBToOpP.

Taxe BusoBe [MijieHHS MPpaBa TOBHICTIO
BI/IITOBI/IA€ JIOTIYHUM BUMOTaM /10 BU3Ha-
YeHHS 10T0 BUJIIB.

Y cBiTi 3aMpPOIIOHOBAHOTO BUIOBOTO
TiJIeHHS TIpaBa BapTO 3a3HAYUTH OYEBU]I-
HY TIOMUJIKY OiJIBINOCTI MOCTIAHUKIB Y
BUPOOJIEHH] 00 3arajbHOIO HOHSTTS, a
caMme: CIPUIHSITTS H0pUouuH0z0 TIpaBa siK
npaBa B3araymi. Y MigcyMKy Oyb-sike
PaBO 3a HeoOXi0HOCmi TIOB'SI3YEThCS 3
Jep;kaBoio. Y Haylll 1po TMPaBo, TaKUM
YIHOM, MTOBTOPIOETHCST Ta caMa Memodo-
JI02IYHA  NOMUJIKA, HA SKy BKa3yBaB
K. Mapke, toBopstum 1po OypiKyasHy
eKOHOMIKY 1 OypsKyasHe CyCIiJIbCTBO
[1,731-732].
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IOwwmk O. I. Mpo knacudikauii Ta BUAN npaBa
AHoTtauyis. Y CTaTTi po3rnafatoTbCs 3anpornoHOBaHI IOPUOMYHOIO Haykok Knacudikauii

npaBa B KOHTEKCTI BU3HAYeHHSA BUAIB NpaBa fK Takoro, npaBa B3arasi. OOrpyHTOBYETbCS, WO
KO[HA 3 iICHYIOYMX Y Teopii AMXOTOMIYHMX Ta iHWKX Knacudikalin npaBa He BiAMNOBiAA€E Noriy-
HAM BMMOramM BWOOBOrO BW3HAYeHHs MpaBa, He BMBOAWTb HAa BWUOOBI MOHATTA Mpasa.
HaBoOATbCA KPUTUYHI TOHYKIM 30pYy CTOCOBHO ICHYIOHMX KnacudikaLin npasa. Jocnioxyerbcs
KnacudikaliHa 03HaKa, WO € JIOrYHO MiACTaBOO MOoAiy 3araflbHOro MOHATTA MpaBa Ha
BMIMW. BiANoBigAHO A0 L€l 03HaKM NPOMNOHYETLCA NOAIN NpaBa Ha BUAW: NepBicHe NPaBo, opu-
OMYHe NPaBo Ta ryMaHicTM4He npaBo. BKazaHo Ha METOAOMOri4YHY NOMUIIKY BinbLLOCTI Teope-
TWKIB NpaBa, Wo Ma€e MiCLie MpU BU3HAYEHHI Oro 3arafibHOro NOHATTS.

Knio4osi cnosa: npaBo, pofoBe MOHATTS, BUAOBE MOHATTA, KPUTEpIi NOAINY npasa, BUAM
npasa.

IOwwmk A. U. O knaccudpmkaumax u BUpax npasa

AHHOTauums. B cTaTbe paccMaTpYBaOTCA NPeanioXeHHble I0pUANYECKOM HayKoW Knaccu-
durKauMm NpaBa B KOHTEKCTe onpefeneHns BUOOB MpaBa Kak TakoBOro, mpaBa Booblie.
OBOCHOBBIBAETCA, HTO HW OfIHA M3 CYLECTBYIOLLIMX B TEOPUM AUXOTOMNYECKMX U NHbIX KNaccu-
duKaLMn nNpaBa He oTBeYaeT formyeckm TpeboBaHUAM BMAOBOrO onpefesneHuns npasa, He
BbIBOAWT Ha BMOBbIE MOHATNS NpaBa. [pUBOAATCA KPUTUHECKME TOYKM 3PEHNS OTHOCUTENIBHO
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PO KITACUDIKALI TA BUAW MPABA

CyLLeCTBYOLLMX KNaccudmKkaLmin npasa. ViccnenyeTcs KnaccubrKaluMOHHbIN NMPU3HaK, ABAsio-
LLMIACS NOTNYECKMM OCHOBaHMeM eneHus obLLero NoHaTMs Npaea Ha BUAbl. B cOOTBETCTBNM C
3TUM NPU3HAKOM MpefiaraeTcs AefleHue npasa Ha BUlibl: NepBOOLITHOE NPaBo, opPUANYECKOe
NpaBo U ryMaHUCTMYeckoe MpaBo. YKa3aHO Ha MeTOAomormyeckyto olwmnbky GonblwmHCTBA
TEOPETUKOB MpaBa, AOMNYCKaeMyto NPy onpeaeneHnn ero obLLEro NOHATUS.

KnioueBble crioBa: npaBo, poOLOBOE MOHATME, BUOOBOE MOHSATME, KPUTEPUN LOeneHus
npasa, BUAbI NpaBa.

Yushchyk O. On the Classifications and Types of Law

Annotation. The article deals with the classifications of law proposed by the legal science
in determining the types of law as such, and law in general. It is substantiated that none of the
existing theories and other dichotomous classifications of law does not meet the logical
requirements of the specific eligibility, does not lead to specific concepts of law. The author
gives a critical perspective on existing classifications of law. The classification attribute, which
is the logical basis of division general concept of the right to types, is analyzed in the article.
According to this criterion it is suggested to divide law into types, which are primitive law, legal
rights and humanistic law. It is specified on methodological mistake of most theorists of law
that occurs in determining its overall concept.

Key words: law, generic term, species concept, criteria of separation law, types of law.

*« MPABO YKPAIHW « 2014 « Ne 5 + 51




B3AEMOAIA MIZKHAPOJIHOIO,
E€BPOIIENCLKOTI'O TA HAIIIOHAJIBHOTI'O ITPABA:
TEOPETUYHI 3ACA/IN!

o7il, ToB’sI3aMHi 13 30BHIIIHBOIIOJI -

TUIHUMU TIParHeHHsIMU YKpaiHHu,

AKi BiOyBarOThCS y HaMmiil ep-
’KaBi MPOTSATOM OCTaHHIX POKiB, TIpU3Be-
JIN JI0 3aTOCTPEHHS COIiaJbHO-TIOJITUY-
HOI Ta eKOHOMiuHOi Kpush. llepeBaskHa
OLIBIIICTD TOJITUYHUX CUJI, TIPECTaB/Ie-
Hux y IlapmamenTti Ykpainu, ogHuM 3i
CBOIX 3aBJlaHb BHU3HAYa€ iHTErpalliio
Ykpainu y eBponeticbkuii ipoctip. [Ipu
bOMY peasii CbOrojleHHsI BUMAaraioTb
BHECEHHS Bi/IMOBITHUX KOPEKTHUB Y CTpa-
Teriio i TaKTUKY Takoi inTerpaitii. Hacam-
nepeji 1e CTOCYETbCS TMiTBEP/KEHHS
JIETITUMHOCTI  I[OTO MPOIECY, TOOTO
3rOJIM HACEJEeHHS BCiX PerioHiB YKpainu
OyTH YJIEHOM €BPOIEICHKOTO CIIIBTOBA-
PUCTBA; TIMOOKOTO BUBYEHHS €KOHOMIY-
HUX MOYKJTMBOCTEN 1 MEPCHEKTUB, MOXK-
JUBOCTEN YKpainu OyTH PiBHOTIPABHIM
MapTHEPOM Yy CKJIa/i €BPONENChKOTO
Corozy (€C); 3’sscyBaHHsI pUBUKIB 1 Hera-
TUBHUX HACJI/IKIB /I COIIaJIbHO-€KOHO-
MI9YHOTO Ta TIOJITUIHOTO PO3BUTKY
Ykpainu gk cyBepeHHOI JIepyKaBU 3 MOK-
JIUBUMHU TO3UTUBHUMU 3PYIICHHSIMU Y
it cepi; Gigbir TIUOGOKOTO aHATI3Y
iCTOPUYHUX 1| MEHTAJIbHUX YUHHUKIB PO3-

! Binpm geranbno mus.: [1].
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H. IAPXOMEHKO

00KmMop puduUHUX HAYK, npoghecop,
64eHull cekpemap

Incmumymy oepxcaeu i npasa

im. B. M. Kopeuvrkoeo HAH Ykpainu,
3acayxcenuil ropucm Yxpainu

BUTKY YKPAlHCbKOTO CYCIIJIbCTBA, HOTO
TPAANIIINHUX MIKHAPOIHUX 3B’SI3KIB 3
ypaxyBaHHSIM CY4YaCHOI TeOIOJIiTUHIHOI
CUTYyallil y CBITI 3 METOI0 YHUKHEHHS
cuTyallii BAKOPUCTaHHS YKpaiHu B poJi
MaliJlaHuuKa /711 BUMIPIOBAHHSA CUJT MIXK
cyrepzep:KaBaMu TOTIO. 3a3HauYeHe MOXK-
JIMBE JIMIIe B yMOBax crabijisalii B ycix
cepax cycrisibHUX BiJIHOCUH i TIPOBe-
JIeHHSI BUBQ)KEHO1 30BHIITHBOI 1 BHYTPIlII-
HbOI MTOJIITUKU.

Cawme 11e iotpebye BcebiuHOro HayKo-
BOTO JIOCTI/I>KEHHSI 1 3BepHEHHST HacamIie-
pezt 1o TipobJieM HOPMATHBHO-TTPABOBOTO
3abe3MeyeHHsT €BPOIHTErpaliiHIX 1PO-
1eciB. 3oKpema, MojiaJiblie MPoCyBaHHS
y I[OMY HaIPSIMKYy HOTpPeOye MPOLOB-
JK€HHsI BHECEHHS 3MiH y HallioHaJbHe
3aKOHO/IABCTBO, B TOMY YHMCJIi 1 IPUHHAT-
TS CIeliaJbHOTO 3aKOHY, JIJIs1 CTBOPEHHS
y BHYTPINTHBOMY TIPABOIOPSZKY YMOB
IS i1 B HbOMY 3aKOHO/IaBCTBA 1HTErpa-
mitanx cTpykTyp €C Ta MiXKHApOAHUX
NpuHIMIIB 1 crangapris [2, 161].
Y Konctutytii Ykpainu BcTaHOBIEHi
3acaHUYl TPUHIUINA il HOPM MiKHa-
POJTHOTO TIpaBa y BHYTPIITHbOMY TIPaBO-
MOPSI/IKY YKpaiHU SK MpaBoBa ITi/ICTaBa
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B3AEMO/IA MIXHAPOLHOIO, EBPOMEVICHKOrO TA HALIOHAJIBHOIO MPABA: TEOPETVIYHI 3ACAAN

ix peamizarii. [Iporsrom TpuBanoro yacy
B YKpaiHi gK KpaiHi MOCTPajgHCHKOTO
MIPAaBOBOTO MPOCTOPY 3a3HAUEH] TTPOIlECH
JIVIIIIE YaCTKOBO BiJOYBaJIMCsT Y KOHTEK-
CTi BpaxXyBaHHS 3araJibHOCBITOBUX Hajl-
Gaub y 3asHaveHiii cdepi. BiamosiaHo,
i TpaBOBa JOKTPUHA B YKpaiHi Bifpi3HsI-
€ThCs Bijl EBPOIIEHCHKOL, 1110 Masio Ge3I10-
cepejiHiil BIJIMB HAa PO3BUTOK IPABO-
TBOPYOCTI.

MeTo/10/10TiYHO BasKJIMBUM Y I[LOMY
aCIeKTi € BU3HAUYEHHS CITiBBiJIHOIIEHHS
€BPOIENCHKOTO, MiZKHAPOIHOTO TA HAIIO-
HaJIbHOTO TIpaBa. loJ0OBHA BIIMiIHHICTD
MOJISITAE B TOMY, 110 MiKHAPOJHE TTPABO
HE € IOPUANYHO 00OB’SIBKOBUM JIJISI JIE€P-
skaB. Hanpukoiaz, B Ykpaini surie paTu-
(ikoBani Bepxosnoio Pajoio Ykpainm
MIZKHAPOJIHI IOTOBOPU CTAIOTh YaCTUHOTO
HallioHaJIbHOTO 3aKoHO1aBcTBA. 1110 X 10
mpaBa €Bporeiicbkoro Coio3y, TO HOTro
JIMPEKTUBU € OOOB’SIBKOBUMU [IJISl JI€P-
JKaB-4JIeHiB, TOOTO MalTh IepeBary
nepeji HalliOHAJIBHUM 3aKOHO/IABCTBOM.
[lo 11bOro X 1M/l €EBPOTEHCHKUM TTPABOM
pPO3YyMiIOTh He Jinlile TpaBo EBporei-
cpkoro Coio3y, a i iHMMX Mi>KHAPOJHIX
€BPOIIENICbKUX Oprafisailiii, 30Kpema
Pagm €Bpornu. Tomy MokHa BBaKaTh
npaBo €Bporneiicbkoro Coio3y cKIano-
BOIO eBpoleiicbkoro npasa [3, 36]. Kpim
TOTO, 3MICT Cy4acCHOTO PO3YMiHHS €BPO-
1 CTAHOBUTH He Jinlie TeorpadivyHo
BU3HAUEHA TEPUTOPIisl, a U CYKYIHICTDH
KYJBTYPHUX, TOJITUYHUX, ICTOPUYHUX,
€KOHOMIUHMX I[IHHOCTEN, SKi 3HAWILIN
CBOE BiJJOOpasKe€HHsSI y MPAaBOBUX aKTaX
Pamu €sporn ta €Bponeticbkoro Coiosy.
3araJibHOBIZIOMUM y IOPUINYHIN HAYTI €
MiJIXif, 3TIAHO 3 SKUM T TPaBOBUMU
NPUHITUIIAMU  PO3YMIIOTh  3acajiHU4i
iMIepaTuBHI BUMOTH, SKi BU3HAYAIOTh
CIIPSIMOBAHICTD TIPABOBOTO PETYJIIOBAHHS
CYCHIJIbHUX BIIHOCUH. Y KOHTEKCTI
HAIIOTO JIOCJI/IKEHHST — 11 CBITOBI CTaH-
JlapTU B Tajy3i MpaB JIOJAWHU Ta €BPO-
MeNChKI MIHHOCTI IeMOKpaTii, TIopasri3-
My, IJIacHOCTi, cBOGOAM cJioOBa Ta iH.
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3a3HaveHi IPUHITUITN MatOTh Oy TH 3adik-
COBaHi y KOHCTUTYIII KpaiHu Ta 3a6e3-
redeHi (PO3BUHEHI) BiJIIIOBIIHUM TaJly-
3€BUM 3aKOHOIABCTBOM.

[ToyaTok HOPMATUBHO-TIPABOBOTO
3aKpillJieHHsI BU3HAHHS 3araJbHOBU3HA-
HUX HOPM 1 NPHUHIUIIB Mi*KHAPOHOTO
npaBa OyB MOKJAAEHUNA TIPUAHSATTIM
Hexumapartii mpo gep:kaBHUN CyBEPEHITET
Ykpainu. 3okpema, y 4acTuHi X 3aKpitl-
seHo: Ykpaincbka PCP Busnae nepesary
3araJibHOJIIO/ICbKUX IIHHOCTEN Haj KJa-
COBUMU, TIPIOPUTET 3araJbHOBU3HAHNX
HOPM MiXKHApOJHOIO IIpaBa Iepes Hop-
MaMM BHYTPIIIHbOJEPKABHOTO  IIpa-
Ba [4]. 3rigno 3i cT. 18 Koncturyii
YKpainm 30BHINIHLOIIOJITUYHA [IislJIb-
HicTh YKpalHu crpsiMoBaHa Ha 3a0e3ie-
yeHHs 11 HalllOHAJIbHUX iHTEepeciB i 6e3-
MeKN MUJISXOM IiITPUMaHHS MUPHOTO i
B3AEMOBUTIIHOTO CIIBPOOITHUI[TBA 3
YjleHaMH Mi’KHAPO/IHOTO CITiIBTOBApUCTBA
3a 3araJIbHOBU3HAHMMM IPUHIMIIAMU 1
HOpMaMU MiKHApoOAHOro mpasa. Takum
YUHOM, WAEThCS TIPO MiKHaApOIHE
3BnyaeBe mpaBo. Kpim Toro, y cT. 9
Koncrurytii Yipainu nepeabadeHo, mo
JIIIIe HOPMU MIKHAPOJHUX JIOTOBOPIB €
YAaCTUHOIO HAIliOHAJbHOTO 3aKOHO/AB-
ctBa. Ilpu 1npbomy HeBperyiboBaHUM
3aJTUIIAETBCS THUTAHHS CTAaTyCy HODPM,
SIKi MICTATBCS Yy TPABOBUX aKTaX MiXK-
ypsamoBux yroja. Po3BUTOK 3a3HaueHMX
KOHCTUTYI{iTHUX HOpM Bigbyscs y 4. 1
ct. 19 3akony Ykpaian «IIpo mizknapo-
Hi JIOTOBOPU», a caMe: YNHHI MIKHAPOJIHI
IOroBOpM YKpainw, 3roga Ha 00OB’s13-
KOBICTh sIKUX HajJlaHa BepxoBHolo Panoio
YKpainm, € YacTUHOIO HaIliOHAJBHOTO
3aKOHO/IaBCTBA 1 3aCTOCOBYIOTbCH Y
MOPSAIKY, mepeadadeHoMy IS HOPM
HAI[lOHAJIBHOTO 3aKOHO/IABCTBA.

[Torpebye ysrommenHss 4. 2 cT. 9
KonctuTytii Yrpainu: « YRIaJleHHS MiXK-
HapOJIHUX JIOTOBOPiB, $Ki cylepeyarb
Koncturytii Ykpainu, MOXKJIUBE JIHIIIE
MicjIsT BHECEHHS BIAMOBIIHUX 3MIH 10
Koncturymii Ykpainn» Tta 4. 2 ct. 19:

53




H. lNapxomeHKo

«SIKII0 MizKHAPOIHUM JOTOBOPOM YKpai-
HU, SIKWi HaOpaB YNHHOCTI B yCTAHOBJIE-
HOMY TIOPSI/IKY, BCTAHOBJIEHO iHNI TIpa-
BUJIA, HiK Ti, 0 epeabaveHi y BiAIOBII-
HOMY aKTi 3aKOHOJ[ABCTBAa YKpaiHW, TO
3aCTOCOBYIOTHCSI TIPABUJIA MiKHAPO/IHO-
T'O JIOTOBOPY».

Kpim TOrO, KOHCTUTYIIiITHE TI0JI0KEH-
HS TIPO IPUMAT MiKHAPOJHUX JI0TOBOPiB
y BHYTPilITHbOMY IIPABOINOPSIKY YKpaiHu
OyJI0 PO3BUHEHE Y TATY3€BOMY 3aKOHO-
naBcTBi. /o npukiamy, aHami3 BiOBiI-
HUX II0JIOKeHb KOJIEKCIB CBIAYUTDH IIPO
icHyBaHHsS TIpUHAMHI TPHOX CrocobiB
3aKpITJIEHHS BIZIMOBITHUX TIOJIOXKEHD, a
came: 1) mpsiMe 3aKkpirieHHs; 2) TOXiIHE;
3) BizcyTHiCTh nocusanug Ha Konctu-
TYIIIO Ta MI>KHaPOJHO-TIPABOBi akTu. Sk
HaCJTIIOK peasi3ailil 3a3Ha4eHnuX y Tep-
MIOMY 1 JIPYTOMY BHUIIQ/IKaX MPABOBUX
MOJIOKEHb € BiINOBIIHICTh CUCTEMU HOP-
MaTHUBHO-TIPAaBOBUX aKTiB YKpaiHW He
qumie Koncrutytiii Ykpainu, a it MiskHa-
POJTHUM JIOTOBOpaM. ¥ TPOTUJIEKHOMY
BUIIQ/IKY BUHUKAE CUTYaIlisl MOKJINBOCTI
MOPYIIEHHST MiPKHAPOAHUX 3000B’s13aHb
Ykpainot. Y TpeTboMy BUIIAJIKY, Y Pasi
BUHUKHEHHS KOJIi3il 4M CIIOPY, PillleHHS
Mozke OyTH TIPUIHSTE 32 aHAJIOTIEI0.

[Ipu oMy cijt 3a3HAYUTH, 11O YiTKO
He BU3HAUEHUM 3QJIUIIAETHCS TUTAHHS
MPIOPUTETHOCTI MiXKHAPOJHUX 1 HaIlio-
HAJbHUX HOPM IIpaBa MPU BUPINIeHH]
koutiziit. He3Baxkatoun Ha 11€, KOHCTUTY-
MIHHI TOJIOKEHHS 1 BIMOBIAHI HOPMU
3aKOHO/IABCTBA YKPaiHU 1010 BUSHAHHSI
MPIOPUTETHOCTI HOPM MIiKHAPOJHOTO
IpaBa Iepe/| HallioHAJIbHUM 3aKOHO/IaB-
CTBOM Ta BU3HAYEHHs MOPSJIKY peasisa-
1ii HOPM MiXKHApPOJHOTO IpaBa CBilYaTh
PO HabJIMKeHHsT YKpaiHU 10 CBITOBOI,
B TOMY YHCJIi 1 €BPOTENCHKOI, TPAKTUKH
B I[bOMY ITUTAHHI.

Y ropuanuHiil Hayili Ta HayIl MixKHa-
POHOTO MPaBa iCHYIOTH Pi3Hi MiIXOAU /10
BU3HAUYEHHS MMOHATTS «3arajbHOBU3HAHI
HOPMHU Mi>KHAPO/IHOTO TIpaBay i «3arajib-
HOBU3HAHI NPUHIMIUA MIiKHAPOIHOTO
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mpaBa». 3arajJbHOBU3HAHA HOPMA MiXK-
HApOJIHOTO TpaBa — Iie IPaBUJIO TOBe-
JUHKW, 10 TPUUMAETbCA 1 BU3HAETHCS
Mi’KHAPOJHOIO CIIIJIBHOTOIO SIK IOPUANY-
HO 060B’13K0Be. 3MICT IIPUHIUIIIB I HOPM
MIZKHAPOJTHOTO Ta €BPOIENCHKOTO TpaBa
PO3KPUBAETLCI Yy JIOKYMEHTaX MixKHa-
poaHuX opranizariiii Ta akrtax €C. Takox
ICHYE Ti/IXi/, 3TITHO 3 IKUM HaWBaKJINBi-
111 HOPMU Mi3KHApPOJIHOTO TIpaBa MPUNHS-
TO HA3WBATU HPUHIUIIAMHU, SIKI MalOTh
HaBUINLY IOpUIUYHY CUITY, dKa JIOPIBHIOE
IOPUJNYHINA CUJII HOPM HaIliOHAJbHUX
KoHCcTUTYMIH. [Ipu 11pOMY citiji HaroJo-
CUTH, 1110 HAa CbOTO/IHI BiJICYyTHE HOpMa-
TUBHE 3aKPIlJIeHHs 3a3HadyeHuXx jediHi-
11i#1, a iCHy€ Jiniie iX JOKTPUHAJIbHE TJIY-
MaudeHHs. BifnoBiziHo, B cyyacHill Hay1li
Ta MI>KHAPOJHIN IPAKTUILI 111/l 3arajbHO-
BU3HAHUMU TPUHIIATIAMH MiKHAPOHOTO
1paBa po3yMilOTh OCHOBHi iMIIepaTUBHI
HOPMU MIKHAPOJHOTO TIpaBa, sIKi MPUii-
MalOTbCd 1 BU3HAIOTHCS MiKHAPOIHOIO
CHIJIBHOTOIO 1 BIJIXWUJIEHHS BiJl IKUX €
HenpunyctumuM. Ilepesnik ocHoBHUX
MPUHIUITB MIKHAPO/JHOTO TIpaBa Mic-
tutbea y Cratyri OOH, cepen sxux:
CyBepeHHa PIBHICTH yCiX WIeHiB; 100po-
COBiCHe BUKOHAHHS NPUIHATUX Ha cebe
3000B’s13aHb; BUPILIEHHS MiKHAPOIAHUX
CIIOPIB MUPHUMM TIIJIIXaMU; YTPUMaHHS
y MIKHAPOJHUX CTOCYHKaX BiJi 3arpo3u
CUJIOI0 YU 11 3aCTOCYBAaHHS IIPOTU TepU-
TOpiaTbHOI HEJOTOPKAHHOCTI UM IIOJIi-
TUYHOI HE3aJIe’KHOCTI Oy/Ib-SKOI JiepKa-
BU; HaslauHs ronomoru OOH B ycix misx,
1O 3aCTOCOBYIOTHCSI BIJIOBIIHO 10
Cratyty, 1 yTpUMaHHS Bill TOTIOMOTH
Oyzap-sxiin gep:xasi, mporu skoi OOH
[IPOBO/IUTD JIil TPEBEHTUBHOIO YW TIPU-
MYCOBOTO XapakTepy; 3abe3redeHHs i
nepskas, ki He € wienamu OOH, Biamo-
Bi/IHO /10 IIUX TPUHIUIIB JJId MiTPU-
MaHHSI MiZKHapOJHOTO MUPY i Ge3rnexw;
3abopona srpy4antst OOH y cripaBu, 1110
HAJIEKATh JI0 BHYTPINTHBOT KOMIETEHIII
Oy/b-5IKO1 JiepskaBi [5].
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3 BunukHeHnHsiM Pagn €Bporm, €Bpo-
neficbkoro Cof03y BaroMoro 3HaYe€HHS
HaOyJIM €BPOMNENChKi MIHHOCTI, TIPUHIIK-
MU Ta CTaHIAPTH. 30KpeMa, BUKJIA/IeHi B
Craryti OOH npusIunm 3HalIIM CBOE
nposoB:xkeHHs y Jleksapailii NpUHITUIIB
(mictuThea y 3akmounoMy akTi Hapaau
3 Gesmeku i cmiBpobGiTHUIITBA B €Bpori
Bix 1 cepmast 1975 p.), sIKuUMU geprkaBu-
yuyacHuIli OyAyTh KePyBaTUCS Y B3a€M-
HUX CTOCYHKaX; HUMHU OYJIO 3aKPillieHO
HU3KY IIPUHIINAIIB: He3aCTOCYBAHHS CUJIN
ab0 3arpo3u CUIIO0; MUPHOTO BUPIIIEHHST
MIKHapPOJHUX CIIOPiB; HEBTPYYaHHS Y
BHYTPINTHIO KOMIIETEHINIO Oyab-sIKOI
JIepsKaBu; CIIIBPOOITHUIITBA [IEP/KaB; PiB-
HOIIPABHOCTI 1 CaMOBM3HAYEHHSI HApo-
JliB; CyBEpPEHHOI PIBHOCTI Jlep:KaB; CyM-
JIHHOTO BUKOHAHHS 3000B’sI3aHb, MPH-
naatnx BignosigHo a0 Craryty OOH;
HEIMTOPYIIHOCTI KOP/IOHIB; TIOBaru IpaB
JIOJMHU ¥ OCHOBHUX CBOOOJ, 30Kpema
cBOOO/IM J[yMKH, COBICTI, peirii Ta mepe-
KOHAHHH; TEPUTOPIaTbHOI IIJTICHOCTI JIep-
sxas. 1[I nmpuHIUIM MaiOTh 0OOB’SI3KOBY
IOPUINYHY CUJTY /11 BCiX Jiep:KaB, Hallio-
HaJhbHE 3aKOHOJABCTBO SKMX Ta MisKHA-
PO/THI YTo/i He TTIOBUHHI IM CYTIEPEUNTH.

Y poai eBporneicbKux CTaHJapTiB y
rajry3i paB JIIOJUHA PO3YMIIOTh BU3HAHI
€BponelichKUM  CITIBTOBAPUCTBOM  Ta
3aKpiNJeHi B OTo JJOKYMEHTaX MPaBOBi
HOPMU, $IKi 3aKPIIJIIOIOTD ITpaBa JIIOJUHU
Ta BU3HAYAIOTh MEXaHi3MM IX peaJiidallii
Ta 3axucry. Hacamiiepes igerbcs 1po
nmpaBa JIIOAWHU, 3aKOH 1 TIOPS/IOK.
3asHaueHi CTaHAAPTH MICTATHCS Y HU3II
MPABOBUX aKTiB, AKi MPUUHSATI y paMKax
Pann €spomnn, cepen sxux: Craryt Paan
€sponu (1949 p.), €Bpornelichka KOHBEH-
11isl TTPO 3aXUCT TPaB JIOAVNHU 1 OCHOBHUX
cBobox (1950 p.), €Bpormeiicbka xaprist
miciieBoro camoBpsimyBanust (1985 p.),
PamMioBa KOHBeHIIST TIPO 3aXWCT HaITio-
HasbHUX MeHtmH (1995 p.) Ta iH.

[Ilomo HOpM mpaBa EBPOMENCHKOTO
Colo3y icHY€ NPaKTHKA, 3TiHO 3 SKOIO
kpainn — wiean €C 9K CTOPOHM aKTiB
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€C Tta KkpalHu — MPETEeH/IEHTH HA BCTYII
no €C BHOCATb BIANOBIAHI 3MiHU i
JIOTIOBHEHHS Y BJIacHEe 3aKOHOJIABCTBO, a
TaKOK MPUIAMAIOTh HOBI HEOOXiIHI HOP-
MaTUBHO-TIPABOBI aKTH, BIiJIIOBITHO /10
B3ATUX Ha cebe 3000B’g3aHb. YKpaiHa —
YaCcTUHA EBPOIENCHKOTO IMPOCTOPY HE
JINIIIE TePUTOPiaJbHO, a W 3 MPABOBOI
TOUKHU 30pYy. 30KpeMa, YKpaiHa SIK MOBHO-
npaBuuii wien Pagn €sporu Ta OBCE
6epe aKTUBHY y4acTh y PO3po0iIli i mpuii-
HATTI MPaBOBUX aKTiB ITUX OpraHisaiii,
CIIPSIMOBAHMX Ha TapMOHI3aIliio IpaBo-
BUX CHCTEM, Y TOMY YHCJIi i CHCTEM Hallio-
HaJbHOTO 3aKOHOJABCTBA JleprKaB-uJie-
HiB.

OpHuM 3i crocobiB BILIMBY Ha PO3BU-
TOK HaIlOHAJBHOTO 3aKOHOJIABCTBA €
yKJIaauHst (ITPUEHAHHS J10) MIXKHAPO/I-
HUX yTO/l, B TOMY YHMCJIi 1 3 €EBPONIENChKUM
Coro3oM. 3a3HaueHUil BIJINB 3/iHCHIO-
€THCSI TIJIIXOM 3aKpIMJIEeHHS Y TEKCTi
YTroJl KOHKPETHUX 3aXO/iB 1 MeXaHi3MiB
MPUBE/IEHHST HAITIOHATBHOTO 3aKOHO/IaB-
cTBa, B ToMy uncyi i Koneruryii, y Bij-
MOBIJIHICTh 13 HOpPMaM¥u MIiKHApOIHOTO
mpasa Ta mpaBa €C. Cepen 1Iux MexaHi3-
MiB CJIi/l Ha3BaT HOPMAaTHBHI Ta iHCTHU-
TymiHi. /o ocTtaHHIX ciig BigHecTu
CTBOPEHHS CIIeTiaJbHUX OpraHiB (paj
(manpukmaz, Paga 3 nurtabb criBpoOiT-
HUITBa Mi’k YKpainoio ta €C), KomiTeTiB
(mampukian, KomiteT 3 mutanb CIiBpo-
GiTHUITBA MixK YKpainoto ta €C) Ta iH.).
1o HOpMaTUBHUX MeXaHi3MiB HaseKaTb
MIPaBOBi aKTH, B SIKUX BU3HAYEHO OCHOBHI
3acajiv, HAMPSIMU, TEPMiHU, €Talln, 32CO-
61 rapMoHi3allii HalliOHaTBHOTO 3aKOHO-
JIaBCTBa 3 MIXKHAPOJHUM Ta €BPOTEN-
CHKWM TIPABOM.

Bszaemoniss MikHApOAHOTO, €BPOIIEHi-
CHKOTO Ta HaIliOHAJTBHOTO ITPaBa MA€ /[BO-
CTOPOHHIN Xapakrep. 3 0ZHOro OOKY, Ha
MpoIleC CTBOPEHHS HOPM MiXKHAPOIHOTO
Ta €BPOIIEICHKOTO TIpaBa Oe31ocepeIHiil
BIJIMB M€ MOJITUKA Ta (hopMa Jiep>KaBH,
mo Oepe ydyacTh y B30BHIIIHIX BiJHOCH-
Hax. 3 Apyroro OOKY, HHU3Ka KpaiH €Bpo-
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1 BU3HAE 3arajbHOBHU3HAHI HOPMU i
MPUHITUIIA Mi>KHAPOIHOTO TIPaBa YacTu-
HOIO HaIllOHAJbHOTO 3aKOHO/AaBCTBA;
iHIII — BU3HAYAIOTH CTPATETiI0 BHYTPIIII-
HBOT'O PO3BUTKY 3rifIHO 3 akTtamu €Bpo-
MEeHChKOTO CIIBTOBAPUCTBA. 3aCTyTOBYE
Ha yBary i TO3WIlisd, BiJIIOBIIHO /10 SKOI
BUJIAETBCS HEKOPEKTHUM BU3HAUYEHHS
CITIBBiIHOIIIEHHST Mi>KHAPO/HOTO Ta HAaIlio-
HAJIBHOTO TIpaBa, OCKIJIBKU KOKEH TTPaBO-
MOPSIIOK ~ BUpilye cBol  crernudivni
3aBJIAHHS 32 IOTIOMOTOIO BJIACTUBOTO JIUTIIE
oMy MexaHi3My, a TOMY Ilepel4acHO FOBO-
PUTH TIPO 3araJbHOBU3HAHWI XapakTep
MPUMaTy Mi>KHAPOTHOTO TIpaBa y BHYTPIlll-
HBOMY TIPaBOIIOPSIIKY epsKaB [6].
besnepeunum € TO#l akT, 1MO 3
BU3HAHHSIM 3aralbHOBU3HAHUX TIPUHITN-
B 1 CBITOBUX CTaHJAPTIB y Trayy3i 1pas
JIIOZINHM JIepsKaBa MPHiiMae Ha cebe HU3KY
3000B’s13aHb, SIKi 3HAXO/SATH CBOE BUPA-
JKeHHS Y BU3HAUEHHI OCHOBHUX HAIIPSIMiB
BHYTPIITHBOI Ta 30BHINIHBOI TOJITUKH,
cepejl IKUX TPUBEIEHHS HOPM KOHCTUTY-
Iii Ta rajy3eBOro 3aKOHO/ABCTBA /10
3a3HaYeHUX [IPUHIMIIB 1 CTaHAAPTIB.
[IponwkHeHHST 3araJbHOBU3HAHUX
CBITOBUX CTaHAAPTIB 1 IIHHOCTEN y Halli-
OHAJIbHI KOHCTHUTYIII Ta 3aKOHOJIABCTBO
BiZIOYBAE€ThCS ILJISXOM 3aKpPillIEHHS Y
CHITBHUX IOTOBOPAX OCHOBHUX TPUHITU-
niB crispobiTauiTBa. Hanpukiaz, y cr. 2
[orosopy mpo €Espomneiicbkuii Coro3
(koHCOJ/IOBaHA Bepcid B  pepakilii
JlicaBoHCHKOTO IOTOBOPY) 3a3HAYEHO,
1o Co103 3aCHOBAHO Ha IIaHyBaHHI JIO/I-
CHKOI TiIHOCTI, CBOOOM, 1EMOKpPATii, PiB-
HOCTi, BEpPXOBEHCTBAa IIpaBa Ta IIpaB
mioguun. Il miHHOCTI € CHIJIBHUMU IS
BCIX JlepKaB-uJIeHIB y CYCIIJIBCTBI, e
MaHye III0pasi3M, HeAUCKpUMiHAIli,
TOJIEPAHTHICTD, CIIPABEAJUBICTDb, COJIi-
JIAPHICTDb Ta PiBHICTH JKIHOK 1 YOJIOBIKIB.
Kpim toro, y 1. 5 ct. 3 1poro /[oroBopy
3a3HAYEHO, IO Y Bi[HOCUHAX 13 PEIITOI0
cBiTy Cot03 MiZITPUMYE Ta MTONTUPIOE CBOT
ninHocti ta intepecu. Cripusie Mupy, 6e3-
meii Ta TPUBKOMY PO3BUTKOBI 3emui,
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COJIIIAPHOCTI Ta B3AEMHOMY NIaHYBaHHIO
HapO/IiB, BIIbHIH CIIpaBeIJIMBiil TOPTIBII,
BUKOPIHEHHIO 3JTUICHHOCTI Ta 3aXMCTOBI
mpaB JIIOJAWHY, 30KpeMa TpaB IUTUHH, a
TAKOK CYBOPOMY JIOTPUMAHHIO i1 PO3BU-
TKY Mi>KHapO/THOTO TIpaBa. XapaKTepusye
3a3HAUYeHUIT TIPOIIEC i 3MICT CT. 8, 3Ti/THO 3
skot0 Cor03 po3BUBaAE 0COOINBI 3B SI3KU 3
cycigHiMu KpaiHamu, 1[00 CTBOPUTH Ha
rpyHTi Baptocteir Coro3y mpocTip 1po-
IBiTaHHs Ta A00pOCYCiZCTBa, IO oMY
nmpuTaManHti 6JIM3bKi Ta MUPHI CTOCYHKU
Ha 3acajlax CITiBITpaIlli.

Kpim mporo, mokymeHTOM, SIKUi Ge3-
MOCEPEIHBO CTOCYETHCS BITHOCUH MiK
Ykpainoto ta €C, € Ilosigomnenns €C
«[Mupma €Bpona — cyciicTBO: HOBI
paMK¥ BiTHOCWH 3 HAIMMU MiBACHHUMU
i cximgHUMHM cycigamu» (Tak 3BaHa
«EBporieiicbka TOJITHKA CYCiICTBa» ).
BigmosizHo 710 TI0JI0KEHD TUX TIOKYMEH-
TiB €Bporeiichbka TMOJITUKA CyCifcTBa
(mani — €IIC) € GaraTocTOPOHHBOIO 1Hi-
miatuBoio €C 1moa0 cepeazeMHOMOp-
coknx (Ispainb, Ilanmectnrcbka ABTOHO-
wmis, Vopnanisi, Tynic, Mapokko Ta in.)
ta cxigaux (Ykpaina, bimopycs, Mos-
noBa, Bipmenis, Ipysis, AsepOaiiakan)
kpain-cycigiB. €I1C crocyeTbesa mmpo-
KOTO CHEKTPY BijHOCWH (y TOMY YHCJi
OXOILJTIOE TTUTAHHS 30BHINTHBOI MO TUKN
i mosiTuky Ge3IeKH, TOPTIiBJI, PO3BUTKY,
HaBKOJIMIITHBOTO CEPEIOBUIIA TOIIO), aje
MPOBIIHUM HANPSIMOM IIi€i iHII[iaTUBU
BUCTYNAIOTh E€KOHOMiYHI BiJIHOCHUHHU.
OcTtanHiM KPOKOM Y 11ili cepi € mianm-
canus 21 Gepesus 2014 p. momiTHUHOT
JacTUHU YToau 1po acotaitiio 3 €C gk
MIITBEP/IPKEHHS 1 3aKPITJIEHHST €BPOTIEH -
CbKOTO HAIPSIMKY 30BHIITHBOI MMOJITUKN
Yxpainm.

Bigmosigno, 1mi mpuHIIMIIM PO3BUBa-
I0ThCA B YCiX TpaBoBUX akTax €C, Hatrio-
HAJIBHUX 3aKOHOzaBcTBax kpaiH €C Ta
KpaiH, SIKi MalOTb HaMipy BCTYIUTH 10
€sporneticbkoro Corozy. [Ipaso €C mae
NpaMy [0 Ta IpiopuTeT, HOro HaiJIeHO
BEPXOBEHCTBOM — BHUIIOI0 OPUIUTHOO
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CUJIOIO TO/I0 HAI[IOHAJIBHOTO TIPaBa, B
TOMY YMCJIi 1 HAT[IOHAJBHUX KOHCTUTYIIIN
kpain — wieniB €C. BignosigHo, mpaBo
€C € ckIa10BOI0 HAIIOHATHHUX CUCTEM
npaBa, B SIKOMy MafOTh OyTH CTBOpPeHi
HeBHI MexaHi3Mu i 3a0e3redeHHs il
HopM. [Ipu iboMy HEOOXiTHO 3a3HAYNTH,
10 IOKTpUHA MpsaMoi Jiii mpaBa €C pos-
MOBCIOJPKYETHCA 1 HA MiKHAPO/IHI BiJIHO-
cuHu, ski ykiaagae €C 3 kpaiHamu Heuie-
HaMM, SKIIO, BUXOJSYN 31 3MICTY Takoi
yroju, ii 11iJii 1 3aB/JaHHA MICTATH YiTKAHN
i 3po3ymisnii 060B’I30K OTO BUKOHAH-
H#, 1 IUIS1 IIbOTO He TOTPiOHE 3aCTOCYBaH-
Hs1 Oy/Ib-SIKUX IMIUTEMEHTAIIITHIX 3aX0-
JIiB, BKJIIOYHO 3i CHeIiaJbHUMU IPaBO-
BuMHU aktamu |7, 157].

Yroma mpo mapTHepPCTBO i CHiBPOOiT-
HUTITBO — IHCTPYMEHT BIIUBY TipaBa €C
Ha TIPaBOBY CUCTEMY YKPaiHU 3aTajioM, i
cucTeMy 3aKOHOJaBCcTBa 30kpema. [leit
MOKYMEHT MOKHA PO3TJIAIATH 1 SIK CKJIa-
noBy nipasa €C, i, BIATIOBIHO /10 TI0JIO-
sKeHb cTaTeit 91 18 Koncruryriii Ykpainu,
SIK CKJIQJIOBY 3aKOHO/IABCTBA YKPAiHU.
Hanpamu BrsmuBy npaBa €C Ha Haitio-
HaJIbHE 3aKOHO/IABCTBO YKpaiHW BU3HA-
yeHi y cT. 51 Yroam nmpo nmapTHepCTBO i
criBpobitauirBo (mami — YIIC) wmixk
Ykpainoio i €sponeiicbkumu CriiBToBa-
pUCTBaMU Ta IXHIMH JiepsKaBaMU-4JieHa-
mu. Biamosigno, rapmownizarii morpeby-
I0Th MUTHE, (DiHAHCOBE, ITUBLJIbHE, TPYIO-
Be, €KOJIOTiyHe, eHepreTU4yHe 1 TpaH-
CIIOPTHE 3aKOHOJIaBCTBO. Peasizaiisg
3aszHayeHux mosoxkensb Y IIC nepenbavae
VKJIQJIAHHS  BiZIIOBIIHUX TOZIATKOBUX
rajy3eBux yroj. MeToro 11boro mnpoiiecy €
3a0e3IeYeHHsT €IHOCTI 3aKOHOJABYOTO
MacHUBY Ha €BPOTEHCHKOMY MPOCTOPI SIK
Tepe;ryMOBH PO3BUTKY €KOHOMIKH, TTOJTi-
TUKH, COIIATBHOI, KYJBTYPHOI cep 3TiI-
HO 3 €IWHUMW MPUHIUTIAMH i HOPMaMH,
B TOMY 4HCJi i 3abe3nedeHHst cBOOOJ
€BPOIIEHCHKOTO BHYTPIIHBOTO PHUHKY,
BUKJaleHnX y /loroBopi mpo cTBOpeHHS
€C: BisibHE TIEpecyBaHHS TOBapiB, Haii-
MaHUX MpalliBHUKIB; cBOOOAA peasizarii
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eKOHOMIYHOI JIisiIbHOCTI; cBOOGOZA Y
HaJIaHHI TIOCJYT; BiJIbHE TepeMillleHHs
KarriTaJsis.

Kpim Toro, oguum i3 3acobiB imiuie-
MEHTaIlil CBITOBUX CTaHIAPTIB 1 €BPO-
MechbKUX I[IHHOCTEN y HalliloOHaJbHE
3aKOHOJIaBCTBO € 0GE€3M0CePeHE TTOCH-
JIAaHHSI HA HUX TP BUPINIEHH] cipaB y
cyni. Came cyzaMm Hajle)KUThb TPOBiTHA
poab y 3abesmedenni pmii mpaBa €C,
OCKIJIbKM BOHU TOKJIMKAHI 3axuilaTu
npasa i ¢cBoOOAM BCiX cy6 €KTIB CyCIIiIb-
HUX BiTHOCUH Ha TIi/ICTaBl 3aCTOCYBaHHS
HopM mipaBa €C.

BaxauBuM acrekToM 3a3HadyeHOl
npobjieMu € mNpaBWiibHE U OJHAKOBE
3aCTOCYBaHHSI cyJaMu YKpaiHu IIpu
3/IiiCHEHH] TIPaBOCY//IsI MPUHIMIIB 1
HOPM MIKHAPOJHOTO IIpaBa, MisKHApO/I-
HUX JIOTOBOPIB YKpaiHW, EBPOIEHCHKOTO
3akoHomaBcTBa. OpHMM 31 crocobiB
3abe3MeyeHHsT 3a3HaYE€HOTO € HOPMATHB-
HO-TIPAaBOBE, 30KpeMa, y 3aKOHax YKpai-
uu «IIpo mixkHaponHi norosopu», «IIpo
BUKOHAHHS pillleHb Ta 3acTOCYBaHHS
MpakTUKu C€BPOTMENCHKOTO CyAy 3 IpaB
monunuy, lloctanosi [lnenymy Bep-
xoBHOro Cyny YKpainu HIOZ0 3aCTOCY-
BaHHS Cy/laMH 3arajibHUX TMPUHIUIIB i
HOPM MIKHApPOJHOTO TIpaBa i MiKHAPO/I-
HUX JI0TOBOpIiB Ykpainu. CucreMHuii
posrisia crareit 3, 8, 55 ta 124 Koncru-
Tyl YKpaiHu 103B0JIsIE 3pOOUTH BUCHO-
BOK, 110 IIPaBa i cBOOOIM JIOAMHU i TPO-
Ma/JIFHUHA 3aXUINAIOTHCST CY/IOM, HOpUC-
JIAKITISL SIKOTO TOIINUPIOETHCS HA BCI Biji-
HOCHHH, SIKI BUHUKAIOTh Y JiepskaBi. Kpim
TOTO, BIZIIIOBIZIHO IO IIOJIOKEHDb cTaTell 3,
8,9, 18, 22 Koncrurymii Ykpaiau mpasa i
cBOOOJIM JIFOJIMHU BiIMOBIZIHO [I0 3arajib-
HOBU3HAHUX HOPM Mi’KHAPOHOTO TIPaBa,
a TakoX MIXKHApPOJHUX JIOTOBOPIiB
YkpaiHu € TakuMu, 10 6e3rnocepeHbo
MUIOTh y MeskaX IOPUCAUKINT YKpaiHu.
BinnosinHo: sep:kaBa BiJIIIOBIJIA€ 1epes
JIOINHOIO 32 CBOIO [IiSIIBHICTD, a yTBep-
JKeHHs 1 3abesnedeHHs mpas i cBOOOZ
JIOJMHU € TOJIOBHUM 1i 00OOB SI3KOM;
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npaBa i cBOOOM JIFOMHK Ta iX rapaHTii
BU3HAYAIOTDH TIiJIi i 3MICT 3aKOHIB Ta
IHIMMX HOPMATUBHO-TIPABOBUX AaKTiB,
peaizaiiio 3aKOHIB, 3MICT JiSJIBHOCTI
OopraHiB Jiep;KaBHOI BJIQJH, MiCI[€BOTO
CaMOBPSIIyBaHHS 1 3a0e3MeuyThCst
CyJZIOM; BHW3HAueHi y MIiXXHAPOJHOMY
MpaBi Ta €BPOIENCHKOMY 3aKOHO/IaBCTBI,
Jlid SIKUX PO3MOBCIOIKYETHCSI HA TEPUTO-
pito Ykpainu, iHmi mpaBa i cBo6GOAU
JIFOJTUHM, SIKi He 3BYKYIOTh 00CSAT i 3MicT
npas i cBoOO I, sKi 3akpiruieni y Koncru-
TyIii YKpainu, [if0oTh y MeKaX I0PUC/INK-
1ii Ykpainu; NpUHAHATTS HOPMaTHUBHO-
MIPAaBOBUX aKTiB HAa BUKOHAHHSA MiXKHa-
POMHUX YTOJ, 3MICT GKUX 3BYKY€E ITpaBa i
cBOGOIN JTOIMHM, 3a00POHEHO; ¥ CT. 15
3akony Ykpainu «lIpo wmixkHapomHi
JIOTOBOpW» 3a3HadyeHO: «YWHHI MiKHa-
POIHI OTOBOPU YKpalHU MiJIATAIOThH
CYMJIIHHOMY JIOTPUMAHHIO YKpPaiHOWO
BiJITOBITHO 70 HOPM MisKHAPOIHOTO
npaBay; Mpollec IPUBEIEHHS CHUCTEeMU
3aKOHO/IaBCTBA YKPAlHU Yy BiJINOBICTH 13
MIKHAPOJHUMU CTaHJapTaMu Ta €BPO-
HEeChbKUMU MPUHIMIIAMKE Ma€ BigOyBa-
THUCS TTPO30PO, KOMILIEKCHO, TIOCJIi/IOBHO
Ta 36aancoBano’.

Y paggHCbKill IIpaBOBiil JTOKTPUHI
AOMiHYIOYMM OYB I/XiJ, 3TiHO 3 SIKUM
TaKe MpUBEIEeHHS 0YJI0 MOKIUBUM JIHIIIE
3a YMOBU BUJIAaHHS BIiJIITOBITHOTO HAaITio-
HaJIBHOTO TIpaBoBoro akta. Ha cyyacHo-
My eTalli iHIMMHI 3acob6aMu IMILIEMeHTa-
il MI?KHApOJHUX HOPM, B TOMY YHUCJI i
MI>KHAPOJIHUX Ta €BPONEHCbKUX CTaH-
JapTiB Ta IiHHOCTeH, € yHidikairis,
arpoKCUMaIlis, iMIJIeMeHTallisl Ta ajar-
tarig. Ili MeTtomm cHpsiIMOBYIOThCS Ha
JIOCSAATHEHHS y3TOJ[KEHHSI, TTPUBEIEHHS
JIO CITIJTBHOTO 3HaMEHHUKa OJIOKIB 3aKO-
HOJIAaBCTBA KiJTBKOX KpaiH 1 30/IMKEeHHS
HaIliOHAJBbHUX TpaBoBUX cucteMm. ILi
METOAU € BiITHOCHO CaMOCTIMHUMU,

MOKYTh 3aCTOCOBYBATHUCS OJ[HOYACHO.
Kpim Toro, 3actocyBaHHS TTUX METO/IIB €
HEOOOB'SIBKOBUM: y BUTIAIKAX, KO Bifl-
cyTHs otpeba B yHidikallii, MoKe 3aCTo-
COBYBATHCsI JIHIe ajamraiis. ToOTo
BOHM Pi3HOI0 MipOIO JIOMOBHIOIOTH, 3Mi-
HIOIOTH OJIMH OJIHOTO B peasi3aillii BJjac-
HOI CTpaTEeriuHOl METH KOKHOI JIep;KaBH,
i TOMY MOXYTh PO3TJSANATUCA K eTanu
YU CTa/lil CTBOPEHHS Y3TO/)KEHUX 3aKO-
HOZABCTB [9].

BaxanBoto yMOBOIO iMILJIEeMeHTAIil
CBITOBHUX CTaHAAPTIB i €BPONEHCHKUX
LIHHOCTE! € ypaxyBaHHS SK ICHYIOUYUX
B YKpaiHi NMpaBOBUX TpaAuIiil, Tak i
peasibHO 10901 CUCTEMHU TIpaBa Ta 3aK0-
HO/IABCTBA. 30KpeMa, HU3Ka IHCTUTYTIB,
AKi 3HAWILIM CBOE BiOOpakeHHS Y
KO/IeKCaX, 1110 TPUKHSTI IPOTATOM OCTaH-
HBOIO JIeCATUITTS, OyJiM 3alo3udeHi 3
€BPOIIEIICHKOTO JIOCBi/ly, a NpaKTHKa IX
peaJtizarltii oBesa iX HeaHauyHy e(eKTuB-
HicTh. [Ipobiema HU3BKOrO piBHS (hak-
TUYHOI €BpoIei3alil KOHCTUTYIIHHOTO
Jany B YKpaiHi mosisira€ y XUOHIHN mpak-
T ii 3acrocysanns [10, 202].

OcHoBHI HanpsgaMmu pedOpMyBaHHS
3aKOHO/IAaBCTBA MAlOTh BKJIIOYATH: YiTKi-
nie 3aKpilJieHHS y HbOMY MPIOPUTETY
HOPM MiKHapOZHOTO TpaBa IM0/I0 HOPM
HAIlIOHAJIBHOTO TIPaBa; CTBOPEHHS MeXa-
Hi3MYy /il HOPM MIiKHapO/IHOTO IIpPaBa;
VZIOCKOHAJIEHHS OPUANYHOI TEXHIKHU
3aCTOCYBaHHs MiKHAPOJHO-TIPAaBOBUX
HOPM 13 BUKOPUCTAHHSM JIOCBify Jep-
’KaB — uieHiB €Bporeiicbkoro Coiozy
y cdepi 3arasbpHOI perernitii €Bporei-
CBKOTO TIpaBa Ta MPaKTUKHU HOT0 3aCTOCY-
BaHHA y IX BHYTpillTHbOMY IIpasi [2, 162].
3abe3meueHHsT iMIIeMeHTalii MiKHa-
POJIHUX CTaHAAPTIB Ta EBPONEHCHKUX
IiHHOCTEH 1 cBOOOA y Tajy3eBe 3aKOHO-
JIABCTBO YKpaiHW B KOHTEKCTi Or0 KOH-
CTUTYIIOHAJI3allii B TiJICYMKY CIIPUSITH-

1 dIx HeonHOpPa30BO 3a3HAYAMN EBPOTEHCHKI eKCTepTH, crenidikoio (hyHKITIONyBaHHs 3aKOHIB YKPAiHT € Te, 110 iX
N abo HelTpasisyerbes, abo OJIOKYETbCsS aKTaMU TaK 3BaHOI <«BIZOMYOI HOPMOTBOPYOCTi», AKi 3rifHO 31 CBOIM
IOPUANYHUM CTATYCOM € TTiI3aKOHHIMH, & TOMY He MOKYTb i He TIOBHHHI IeCTPYKTUBHO iHTepdepyBaTH i3 3aKOHAMHU.

Jlus.: |8, 110].
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Me JIeMOKPaTu3allii OJITHIHOI CUCTEMU
Ta JIepKaBHOI BJIaau B YKpainu, 3a0e3-
MeYeHHIO0 BEPXOBEHCTBA 1PaBa, CTBOPEH-
HIO PEKUMY 3aKOHHOCTI 1 IPaBOTIOPSIZIKY;,
eeKTUBHOI B3AEMO/Iii Iep;KaBHUX iHCTH-
TYTiB Ta iHCTUTYTIB TPOMA/ISIHCHKOTO
CyCIIJIBCTBA, 3aBEPIIEHHIO aJMiHicTpa-
TUBHOI, CY/IOBOI Ta HU3KH 1HIITNX pedopM.

[Ipu 1poMy ciifi 3a3HAUUTH, IO
OCHOBHUMM 3acaJlaMU 3a3HAYEHOTO IPO-
1ecy MarooTh OyTH Taki: J0OPOBLIBHICTD
Ta CaMOCTIiHICTh YKpaiHu y BU3HAUYEHHI
HAIPSIMIB, €TallHOCTi, TOCTYIIOBOCTI Ta
rInOMHN  BpaxyBaHHS MiKHAPOIHUX

CTaH/IAPTIB 1 €BPONENCHKUX IIIHHOCTEHN y
HAI[lOHAJIbHOMY 3aKOHO/IaBCTBI; MPiopu-
TETHICTD 3araJbHONPUUHATUX TPUHIU-
1B Mi>KHAPOJHOTO TTpaBa i EBPONENChKUX
I[IHHOCTEH II[0/I0 HAI[IOHAJIbHOTO 3aKOHO-
JIABCTBA; BU3HAHHS MIi)KHAPOJHUX IIpa-
BOBUX aKTiB, HAJIEKHUM UYMHOM PaTHU-
(bikoBaHUX, YACTUHOIO HAIIOHAJBHOTO
3aKOHO/IABCTBA, IO JIA€ MOKJIUBICTH PO3-
NTUPIOBATH ME3Ki HAIliOHAJIBHOTO 3aKOHO-
naBcTBa, 30aradyyBaTH HOTO 3a PaxyHOK
HOPM 1 IPUHIAIIIB Mi;KHAPOAHOIO IIpaBa,
dKi 3a3HayeHi y MiKHApPOJHUX JI0TO-
BOpax.
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MNapxomeHko H. M. B3aemogpiss mikHapogHoOro, €BponencbKoro Ta HauioHajbHOro
rnpaBa: TeOpPeTUYHI 3acagn

AHoTauis. Bu3HayeHO TeOpeTWYHi 3acadn NpuWBEdEeHHs 3aKoHOOABCTBa YKpaiHM A0
3aranbHOBM3HAHUX MPUHLMMNIB MIXXHAapOAHOro Npaea, iMNaeMeHTalii eBPONemcbKMX LiHHOC-
TeW | CTaHOapTIB 3 OrNfAy Ha nparHeHHs YKpaiHu HabyTu acouiaTmBHoOro uneHctea B €C.
30Kpema, 34iMCHEHO CUCTEMHUIA aHani3 BiANOBIAHMX NonoXeHb KOHCTUTYLIT Ta 3aKOHOA,aBCTBa
YKpaiHW, MiXKHapOAHWX akTiB, MpoaHasi3oBaHO BiAMOBIAHI 3acobu, MOXIMBOCTI 1 YMOBM
3a3Ha4eHoro npouecy. Br3HavyeHo OCHOBHI HanpsMK pedopMyBaHHA HaLLiOHaNbHOro 3aKOHO-
[0aBcTBa. [MpK LbOMY HaronoLweHo, Lo OCHOBHWUMM 3acalaMm 3a3HaveHoro npouecy Mae byTu:
LOOPOBINbHICTL | CAMOCTIVHICT YKpaiHW Yy BM3HAYeHHI HanpsiMiB, NMPiopUTETHOCTI, eTanHoCTI,
NOCTYNOBOCTI Ta MWOWHWU BPaxyBaHHSA MiXKHAPOAHUX CTaHOAPTIB i €BPOMENCbKNX LiHHOCTEN
Yy HaliOHaNbHOMY 3aKOHOAABCTBI; BU3HAHHS MIXXHAPOAHMX MPABOBMX aKTIB, HANEXHVM HY/HOM
pPaTUdiIKOBaHMX, YaCTVMHOIO HaLOHATbHOrO 3aKOHOAABCTBA, L0 AA€ MOXIIMBICTb PO3LUMPIOBA-
TW MeXi HaljioHanbHOro 3akoHoAaBCTBa, 30aradyBaTii MOro 3a paxyHOK HOPM i MPUHLMMIB
Mi>XKHapOOHOro NpaBa, fki 3a3HayeHi y Mi>KHapOAHMX JOrOBOpaXx.

Knto4oBi cnoBa: eBponenchKi CTaHaapTy, NPUHLMNM MiXKHAPOOHOro npaea, HalioHanbHe
3aKOHO[aBCTBO, NpaBo €C, iMANeMeHTaL,is, rapMoHi3auis.

MNapxomeHko H. H. B3aumopencrBne MeXAyHapoAHOro, €BPOMencKkoro u
HaLUMOHaNbHOro rpasa: TeopeTuyeckme 0CHOBbI

AHHoTaumns. OnpefieneHbl TeopeTnyecke OCHOBbI MPUBEOEHWS 3aKOoHOAaTeNbCTBa
YKpaVHbl B COOTBETCTBME C ODLLENPU3HAHHBIMI NPUHLMNAMI MeXAYHaPOLHOro NpaBa, UMmn-
NIeMeHTaLMM eBPONeNCKNX LIEHHOCTEN 1 CTaHOAPTOB B KOHTEKCTe CTPemMieHns YKpauHbl npu-
obpect accoummpoBaHHoe 4YneHctBo B EC. B 4acTHOCTW, caenaH CUCTEMHbIN aHanm3
COOTBETCTBEHHbIX MONOXEHUN KOHCTUTY LMK 1 3aKOHOAATENbCTBA YKPaWHbI, MeXIYHaPOAHbIX
aKTOB, NMPOAHaNM3POBaHbl COOTBETCTBYIOLLME CPEACTBA, BO3MOXHOCTU 1 YCIIOBUA YNOMSAHY -
Toro npouecca. OnpefeneHbl OCHOBHble HamnpaBneHWs pedopMUPOBAHUA HALMOHANBHOIO
3aKOHOAATENbCTBA. [Py 3TOM aKLEHTMPOBAHO, HYTO OCHOBaMU 3TOrO MpoLecca AOSXKHbI ObiTb:
[0OPOBONBHOCTL U CAMOCTOATENIbHOCT YKPanHbl B ONpeaeneHu HanpasneHus, npuopuTeT-
HOCTM, 3TamMHOCTW, MOCeA0BATENbHOCTU N TYOUHBI y4eTa MeXAyHapoOHbIX CTaHAAPTOB ©
€BPONenckMX LEeHHOCTEN B HaLMOHaNbHOM 3aKOHOAATENbCTBE; MPU3HAHME MeXAYHAPOLHbIX
MpPaBOBbIX AaKTOB, COOTBETCTBYIOLMM 00pa3oM paTUdULMPOBAHHbIX, HYaCTblO HaLIMOHANbHOMO
3aKoHofaTeNbCTBa, oborallas ero 3a C4eT HOPM W MPUHLMMNOB MeXAYHAaPOLHOro Mnpasa,
onpefeneHHbIX B MeXAYHapOaHbIX LOrOBOPaX.

Knto4deBble cnoBa: eBponevickie CTaHAaPTbl, TPUHLMMLI MEXAYHAPOAHOrO NpaBa, HaLmo-
HaNbHOE 3aKOHOAATENbCTBO, NPaBo EC, MMAnemMeHTauus, rapMoHM3aLms.

Parkhomenko N. Interaction of International, European and National Law: Theo-
retical Foundations

Annotation. The author determined theoretical basis of the Ukrainian legislation in
conformity with the generally recognized principles of international law, the implementation
of European values and standards in the context of Ukraine’s aspirations to acquire associate
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membership in the EU. The article covers a systematic analysis of the respective provisions of
the Constitution and laws of Ukraine, international instruments, and analyzed the appropriate
means, the possibilities and conditions of abovementioned process. The basic directions for
reformation of a national legislation are elucidated in the article. It is accented that the basics
of this process should be voluntary nature and independence of Ukraine in determining the
direction, prioritization, phasing, sequence and depth account of international standards and
European values in national legislation, recognition of international legal acts ratified
appropriately, part of the national legislation, enriching it due to the norms and principles of
international law set out in international treaties.

Key words: European standards, principles of international law, national law, EU law,
implementation, harmonization.
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MEXI JTEPXKABHO-TIPABOBOTO
PETYJIIOBAHHSA EKOHOMIKU:
MIKAUCITATUITHAPHUI MIIXII

O. CKAKYH

00KmMop puUdUHHUX HAYK, npoghecop,
akaodemix HAIlpH Ykpainu,

3aeidysayu kagedpu

npagoso2o pe2yito8anHa eKOHOMIKU
(Kpumcokuil exonomivnuil incmumym)

KOHOMiKa OiJIbIIIOCTI /lep:KaB CBITY
(aix 6imbmr 200) € pUHKOBO-Opi€H-
TOBaHOW. YKpaiHa mepebyBae y
iXHBOMY CKJajli, ajie lajieko He B 4YHCJI
ekoHOMiuHO po3BuHeHUX (ix 30).
TBepesuii mors Ha HEBTINTHI (akTh
COIi1aJIbHO-€KOHOMIYHOTO ~ PO3BUTKY
cydacHol YKpainu, HIOGUTO HalliJieHOI Ha
BXo/pkeHHsT B €C, 3MmyInye TanOOKO
3aMUCJIMTUCS HAJl TEOPETUYHUMHE TIPOO-
JleMaMu  JIepP;KaBHO-TTPABOBOTO  PETYJIO-
BaHHSI €KOHOMIKM B3araJjii i CTAaHOM TaKo-
ro peryJioBaHHs B YKpaiHi, Ha/l CTyIle-
HEM HOTO Bi/IMOBIIHOCTI PIBHIO PETY I
eKOHOMIKH JiepkaB — ydacHuirb €C.
[TnpHOT yBarm 3acyroBy€ KOHIIET-
TyaJIbHUM T/IXi/ 10 IbOTO TUTAHHS €KO-

HOMICTIB 1 IOPUCTIB, OCKIJIBKU 1X HAyKO-
BUil cuM0Oi03 BiIKpUBA€E OiJIbIN TTUPOKI
MOKJIMBOCTI JIIarHOCTYBAaTH BiTYM3HSIHE
MTPABOBE PEryJIIOBAaHHS €KOHOMIKH, ITOTO-
JUKYBaTU 1 KOPEKTyBaTu MOro Mexi.
Y 1pomy 1 CKRIIAJIAETBCS MIiKAMCITUATLIT-
HapHUil miaxig, mo6 npu dopmyBaHHi
aBTOPCHKOI KOHIIETIIii BPaXOBYBAaTH PO3-
POOKK 3 €KOHOMIYHOI i IIPaBOBOI Teopil,
a TaKOX TIPEJCTAaBHUKIB <«CTUKOBUX»
HaIpPsIMiB — «€KOHOMIYHA Teopid mpaBa,/
eKOHOMIKa TpaBay (y MOro [KepeJt 3Ha-
XOMMJINCS TepeBakHO eKoHoMmicTH)!,
«1ybJiiuHe eKOHOMIYHe IpaBo/IPaBo
eKOHOMiKM»2 Ta «KOHCTHTYI[iiiHa eKOHO-
Mika»3 (cdepa inTepecis, K HpaBuIO,
IOPHUCTIB).

! Exonomika mpaBa (exoHOMiuHa Teopis mpaBa) — HAIPAM HayKOBOi JigMbHOCTI (2 TAKOXK IIPeAMeT I0PUAMYHOL
OCBITH), IO aHaJi3ye€ MPaBO 3 IMO3WIIIH METOAO0JIOTIi eKOHOMiuHOI Hayku. lloro mpeacTaBHUKM PO3IJIAAAIOTH
€KOHOMIYHI BiTHOCHHHU SIK COlliaibHe /pKepesio opmyBanHs i dhyHKIionyBanus npasa. Lleit namnpsim chopmyBaBcs
y CIIIA y mgpyriit momoBuni XX CT. Y paMKax «Teopii MpaBa BJAACHOCTI» i «HOBOI iHCTUTYIIOHATBHOI €KOHOMIYHOI
teopii» (I. Bekkep, I. KanaGpesi, P. Koys, P. TTosuep Ta in.), a Hanpukinii XX ¢T. 0epKago PO3BUTOK y KpaiHax
3axianoi €spornw, [liBuiunoi i Jlarunceroi Amepuxn, Asii, I3paimio; ma noyarky XXI ct. — y psani kpain CH/I.

2 Ty6ariune exoHoMiuHe 1IpaBo (€KOHOMiKa MpaBa) — aKajeMiuHa JAUCIUILIIHA, ClenndiuHIM TIPEMETOM HKOi €
MUTAHHS JIeP’KABHOTO PEryJIIOBaHHS €KOHOMIKM B IIJIOMY, €KOHOMIYHOI IIOJITHKH JiepskaBu. BuBuaiounm posb
1y GJIiYHOTO [IPaBa y CIelialbHOMY PEryJIOBaHHI ACPAKABHOIO BTPYYAHHS B EKOHOMIKY, 1151 AMCIUILIHA HE CTOCYEThCSI
JISIBHOCTI €KOHOMIYHUX Cy0'€KTiB, BUXOAUTH 3 TOTrO, 10 TP PEryJaioBaHHI eKOHOMIUYHMX BiHOCHH ITyOiuHi
IHCTUTYTH 3HAXO/SITHCS B MAPUTETHOMY ab0 TepeBa)KHOMY CITIBBIZHONIEHH] 3 HOpMaMU TIPUBATHOTO TpaBa. [lestki
Bueni Pocii HazuBaioTh my0JiuHe eKOHOMIYHE IIPABO «BiATAIy)KEHHSIM aJMiHICTPATUBHOIO 1paBa», <«0COOIUBOIO

MpaBoBOIO raiyssio» [1]; BigHOCATH A0 TYOJIYHOrO EKOHOMIYHOTO IpaBa — KOHCTUTYIiHe, (iHaHcose i
HmiIpueEMHUIBbKe (TOCIofapehKe) mpaso [2].
3 «Komcruryniiina ekoHOMika» — Ie HAayKOBMil HanpsM, 110 BUBYAE NPUHIMMIIM ONTHUMAILHOTO CIIONYYEHHs

€KOHOMIYHOI IOIIIBHOCTI 3 TOCSITHYTHM PiBHEM KOHCTHUTYIIHHOTO PO3BUTKY, BIZIOUTUM Y HOPMaX KOHCTHTYIIITHOTO
TpaBa, sIKi perJaMeHTyIoTh eKOHOMIYHY 1 MOJIITUYHY JisTbHICTD Y fepkasi [3, 11].
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Cepesr YMCIEHHUX YYEeHUX-EKOHOMIC-
TiB, AKi JOCHIZKYBaIu HpobIeMu Jep-
JKaBHOTO PETYJIIOBAHHST EKOHOMIKH, BAPTO
Ha3BaTu Taki imena, sk JI. Hopr,
M. Opinnosa, P. ITosuep, B. Tam6oBIeB,
@. Xaitek, A. XisaMmad ta in. Jlo nuranug
PO MeKi HOPMATUBHO-TIPABOBOTO PeTy-
JIFOBaHHSI €KOHOMIKH MPSIMO a60 TIOGIYHO
3BepTanncs BueHi-fopuct — O. AKo1sH,
C. Aunekcees, P. Isanos, /I. Minyiies,
B. Moszonin, P. Hypmaramberos,
O®. Darkysmnin, K. [IBaiirepT ta iH.

IIlo crocyerbes iHTEpecy OPUCTIB
Ykpainu ta Pocii 10 «ekoHOMi4HO1 Teopii
IpaBa» 1 «KOHCTUTYLINHHOI €KOHOMIKU»
(O. Anmaros, I. banscesuy, I. Tamkues,
JI. BoBk, A. Ipunenko, O. Ipuienko,
I1. To6poaymos, JI. Ckpunbka, E. ITa6-
JIOBa H iH.), TO CBOTOJHI BiH TIOCTYTIOBO
3pOoCTa€ MOPiBHAHO 3 KiHIeM XX CT., KOJIA
Maiike He BusBABcA. OHAK 111€e BiCYT-
Hs1 HeoOXiJHa B3a€MHa IOTOJKEHICTh
BUBYEHHS TTi€] AUCITUIIIHA IOPUINYHOIO
11 EKOHOMIYHOIO HAYKaMH.

O0’eKTOM HAIIOTO PO3IILALY € ep-
JKaBHO-TIPABOBE PETYJIOBAHHSI PUHKOBO-
OPIEHTOBAHOI EKOHOMiKH, a IpeamMe-
TOM — MEJKi TaKOTO peryoBanHs. To6To
MpeIMET CTAHOBJIATD yCi eKOHOMIUHI Biji-
HOCUHU, PEryJIbOBaHI HOPMaMU TIpaBa, a
He TiJIbKM PUHKOBI IPABOBIHOCUHHU,
TOMY 1[0 PUHOK He TONIUPIOETHCSI Ha
YUMaJO BUIB AiSJbHOCTI, KOTpPi He
MOJKYTh OyTH Mijyiersii KoOMepIiiHuM
KpUTEpisiM, ajie HeoOXiAHi CyCIIiIbCTBY.

Bizpasy s 3azHaummo, 1o OiIbIricTh
Cy4acHWX TOPUCTIB He CTaBUTh 3HAK
TOTOKHOCTI MIK JIEPKABHUM 1 TTPABOBUM
peryJIiOBaHHIM HacamIlepesi TOMY, IO
3aKOH 1 TTpaBO — He i/IEHTUYHI TTOHSTTS.
Axnio nmpaBo GOPMYETHCS y CYCIIIBCTBI,
TO 3aKOH BUXOAUTH BiJi Iep:KaBU i TIOBU-
HEH BiITIOBIZIATU TIPaBy, B MPOTUJIEKHO-
My pasi BiH He Oy/ie TPAaBOBUM 3aKOHOM.

To6To mepskaBHE perysioBaHHs, Oyaydn
peajbHUM, He 3aBX/IW i HE B yCbOMY
BUSABJIAETbCA 06 €KTUBHUM!, MpaBoBHM.
Opuanuni HOpMmH, BCTaHOBJIEHI a6o
CaHKITIOHOBaHI JIep:kaBoio (BOHU YTBO-
PIOIOTH MIPABO B IOPUAUIHOMY 3MicTi, 260
[IO3UTHBHE IIPaBO), IOBUHHI BU3HABATH-
csl TIPaBOM JIOTH, MIOKU He Oyje noBese-
HUIl iX HeIpaBOBUH, TICEBIOIPABOBUI
XapaKTep — HEBIIMOBIAHICTh 00’ €K TUBHI
JCHOCTI. Y4YeHi Ha3WBalOTh I <IIpe-
3YMIIIIE€I0 TTPABOBOTO XapaKTepy MO3MU-
THUBHOTO TIpaBay |4, 65].

Maetbcss 1po  JepiKaBHO-IIPABOBE
peryIIoBaHHS €KOHOMIKH, 10 € OCHOB-
HOIO (aJie He €IMHOI0) YaCTUHOIO TIPaBo-
Boro perysoBanHs. [Ipu mpomy Bpaxo-
BYEMO, 11O JIep;KaBHE PEryJIOBaHHS €KO-
HOMIKM MOJKHA aHaJIi3yBaTH 1 SIK BHJ
(pisHOBU) JEP’KABHOTO YIIPABJIIHHS —
«POMIOBOTO SBUTIA COIIATBHO-EKOHOMIY-
HOI ilicHocTi» [5, 34].

Meta BUBUYEHHS — 13 TIO3UIIi1 MiXK/IMC-
IUIIJIIHAPHOTO Mi/[X0/Y, [PYHTYIOUUCH Ha
y3araJbHEHOMY aHaJli3i TOTJIS/IB I0pUC-
TiB 1 €KOHOMICTIB II[0JI0 ME€X JIeP>KaBHO-
MIPABOBOTO PETYJIOBAHHS €KOHOMIKH Y
pisHux cdepax, PO3KPUTU IX BHUIU
(06’exTUBHI if Cy0'€KTUBHI, BHYTPIIIHBO-
JlepsKaBHI 1 30BHIITHI ) Ta 3aI€XKHICTD BiJ|
mpocTopy i yacy (yHKIIIOHYBaHHS €KO-
HOMIUHOI cucTeMH. Y IIill CTaTTi aBTOp
po6uTh crpoby BHECTH CBOIO JIENTY B
PO3POOKY E€MHOI Teopii MeK JIepKaBHO-
MIPABOBOTO PETYJIIOBAHHS E€KOHOMIiKH,
gKa J10Ci € BiZICYTHBOIO.

3nauenns cnosa <mexucar y 008i0Ko-
BUX, HAYKOBUX | HABUANOHUX BUOAHHSIX.
Tepmin «Mesxa» 03HAYa€ TPaHUITIO (MIipY,
pybix, rpaHb) YOro-HeOyIb y Yaci Ta/au
npocropi. Y IOpUAMYHIA 10BiAKOBIHI
JiiTepaTypi Bi/ICyTHE BUSHAUEHHST TOHAT-
TS <ITPaBOBa MeKa». Y POCIHCHKUX CJIOB-
HUKAX «MeKa» TPAKTYEThCS K «ITPOCTO-

! Monsirrst «o6’exTuBHE> i «peanbies te 36iraorhes. Tak, peabii (1i104i) HOpMU paBa MOKYTH 6YTH 06 EKTHBHUMH
(BiznosigaTy 06’€KTUBHUM 3aKOHAM CYCIIJIBHOTO PO3BUTKY) i HeOO ekTUBHUMU (He BiAmoBizaTh im). 3aBaaHHs
3AKOHOJIABILT MOJSTAE y TiM, MO0 y OPHAMYHAX 3aKOHAX SIKOMOTa TOYHIIIE BHPAsKAIICSI BHMOTH 00'€KTHBHHX

3aKOHIB CYCHIJIBHOTO PO3BUTKY.
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poBa abo THUMYACOBA TPAHUIISI YOTO-
HeOy /b, OCTAHHS KpaiiHs TpaHb, CTYIIiHb
qoro-HeOyb» [6, 471], a B yKpaiHChKUX
TJIYMAaYHUX CJIOBHUKAX cepell PsiLy 3Ha-
YeHb CII0BA «TPAHUIIST» € TOHSATTSI, OJT13b-
Ke IIPAaBOBOMY IIi/IXO/ly /10 BU3HAYCHHS
MeXi: «IIPUIYCTUMA HOPMa 40ro-HeOy /b
N03BOJIEHOTO> [7, 656].

Byso 6 mepebijblieHHSIM BBasKaTH
MpPaBO YHIBEPCATbHUM PETYIATOPOM
JIIOJICBKUX BiJTHOCUH (TIOBEJIHKM), pery-
JSTOPOM Ge3 TpaHuilh. [IpaBoBOIO MEKEO
MOJXKHAQ Ha3BaTW TPHUILYCTUMUUN PiBEHb
BIUIUBY MpaBa Ha MPOSIBU 06’ €KTUBHUX
3aKOHIB PO3BUTKY cycmijberBa. Ilif
Meskelo Ccy0’€KTHBHOTO IpaBa BapTo
PO3YMITH TPAHUINIO, /10 SKOI MPOCTUPA-
€ThCS BOJIS 1HAMBI/IA, CIIOKOHBIYHO BJIac-
THBI cy0'€KTMBHOMY IpaBy 00CsT i rpa-
HUII oro peamizallii. Y ramyssax IMpasa,
HAIPUKJIA]], B QJIMiHICTPAaTUBHOMY IpPaBi
MeXi BM3HAUAIOTbCS KOJOM IIOBHOBA-
JKeHb OKPEMOI 1MocaoBoi 0coOH, 3aKpill-
JIEHUM Yy 3aKOHi, a y IMBIJIbHOMY TIpaBi
3aJie’KaTh SIK BiJl TPABO3ZATHOCTI HOCIS
(cy6’exta) cyO’€KTHBHOrO IpaBa, Tak i
Bijl BJIacTUBOCTI itoro o0’exra 8, 66].

Tepmin «Mmeska» B opuindHiil (HayKo-
Biil i HaBUaAJIbHII) JiTepaTypi HalfuacTiie
BJKHBAETBCS 3 KATETOPIEIO «IIPABOBE Pery-
moBaHHsI». Cama K KaTeropist «peryJio-
BaHHSA» O3HAYa€ YIOPSAKYBaHHS YOrO-
HeOy/lb, BIUINB Ha KOHKPETHUIl 00’'€KT
TaKMM YHHOM, 1100 YBECTH HOTO Y BU3HA-
yeni pamku. ColtiazibHe peryJioBaHHS —
1e iIMaHeHTHUH CYCHIJbCTBY IMPOIIEC,
CIIPAMOBAHUH Ha IMiITPUMKY COIIaIbHOTO
HOPSAJKY. A JIepsKaBHO-TIPaBOBE peryJiio-
BaHHA BUPAKAETHCA Y 3/IIICHEHH] BILJIUBY
Ha CYCIIJIbHI BIJHOCMHU 3a JIOIIOMOTOIO
IPaBOBUX 3acO0iB 3 METOI0 IXHBOTO TIpa-
BOBOTO  YTIOPSI/IKYBaHHSI, CTBOPEHHS
BU3HAUYEHUX IPAHUIlb HAJIEKHOT 1 MOKJIN-
BOI TIOBeIIHKY Cy0'€KTIB MpaBa.

Mesxamu iep:KaBHO-TIPABOBOTO Pery-
JIOBaHHA € 00YMOBJIEH]I pealbHUMK (HaK-

TOpaMU TPaHUIl BJIAJHOTO /I€P>KaBHOTO
BTPYYaHHSI y CYCHiJIbHI BiTHOCMHU 3a
Jl0TIoMOro10 HopM Tipasa [9, 317; 10; 11,
156—161]. Inakiie — 1e <«CBOTO POIY
pybexi, 1mo3a SIKUMH TaKe BTPYYaHHs
HeMOKJIBe abo HemoIiibHe» [12, 228—
229]. OCHOBHUM NPHUPOIHUM PybGEKeM,
1032 SIKUH He TTOBUHHA BUXO/IUTH JIePsKa-
Ba IPU PETYJIIOBAHHI CYCIIJIbHUX BiJ{HO-
CHUH, € COIliaJIbHI YeKaHHs, 1110 iICHYIOTb y
CYCIIJIbCTBI.

Akmo B opuanyHiil miTeparypi mij
MesKaMU JIepKaBHOTO PEryJIlOBaHHS €KO-
HOMIUHUX BIIHOCUH PO3YMIIOTbCS IIpa-
BOBI TpaHWIIi iX [il, TO B €KOHOMIiUHil
JiTepaTypi BOHU BU3HAYAIOTHCS SIK CTY-
MiHb /IEP;KaBHOTO BTPYYaHHS B €KOHOMi-
Ky 3a JIOTIOMOTOI0 I[iJIeCTTPSIMOBAaHUX [Iil,
110 3a0€31MeUyI0Th MiATPUMKY a00 3MiHN
€KOHOMIYHUX TIIPOIeCiB, SBUI Ta IX
3B’SI3KIB.

Esonouis konuenyiti ekonomicmis npo
CMYNinb 0epicasrHozo 8mpyuanis 6 exo-
nomixy. IIpo cTymiHb BTpyYaHHS JlepsKa-
BU B €KOHOMIUHY chepy 3aMUCTIOBATCS
YU€Hi-eKOHOMICTH BKe JJaBHO, Y KOHIIEII-
TyaJIbHOMY TIJTaHi Tle TUTAaHHS BU3HAYA-
€TbCS JIEKIJIbKOMA iCTOPUYHUMU eTalla-
mu. Tiaymauenust iioro e OyJ0 OIHO-
3HAYHUM, IepeTepIlioBalo TpaHcdop-
MaIlifo, SIK y MOAPOOUIISAX, TaK i B ILJIOMY.
OG6’€KTUBHO TJIyMa4€HHSI [IbOTO T TAHHS
3aJIeKano Bifi cucTeMu (DaKkTOPiB: PiBHS
HAyKOBO-TEXHIYHOTO IIPOrpecy Ta eKoJIo-
ro-€eKOHOMIYHOI'O PO3BUTKY CYCITJIbCTBA,
cTaHy Horo iHdopMarHusaiii, Xapakrepy
MiKHApOAHOI O0OCTAaHOBKU, CYTHOCTI
COLiaNbHO-eKOHOMIUHOI crcTemu!,

Y XV-XVII c1. exoHomicTu-
«MEPKAHTUIICTU» TOMUJIKOBO JIyMaJiH,
[0 EeKOHOMIiuHi mpoiecu 1o36aBieHi
00’€KTUBHOI 3aKOHOMIPHOCTI 1 BiJBO/IM-
JIM JlepsKaBi posib IXHBOTO Oesrocepe/-
uboro Bepiutesis. Hanpukinmi XVII cT.
POBIIMPIOETHCS KaIMITaTiCTUIHAN TIOILT
Ipalli, BUCYBAETHCS i/1ed PO HASIBHICTb

! EneMenTi coriabHo-eKOHOMIYHOI CHCTeMH: IPHPOJIHi 6araTcTBa, BHPOOHIYI if HeBUPOOHMYi (hOH/M, HEPYXOMiCTh,
(hiraHCOBI pecypcH, JOACHKI PECYPCH, TOCIIOAAPCHKI CTPYKTYPH, CiM’st, 0coba.
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B €KOHOMIIli 00'€KTHUBHUX Mi3HABAHUX
3axkonomiproctedt (VY. Ileti) i Ha ii ocHOBI
(hopmyeTbCs KitacuyHa 1IKoJIa T0JIiTeKO-
HoMmii. Bowna mporosiomye 6Ge3moraHuy
KOHKYPEHIIII0 HAalBasKJIUBIIINM 3ac000M
JIOCSTHEHHS PUHKOBOI PiBHOBArw, IO
BUKJIIOYAE JIePsKaBHE PeryJIioBaHHS.

3 1870-x pokiB mo cepemunn 30-x
pokiB XX CT. TIOTMYJISIPHOIO CTajla €KOHO-
miuHa Heoksacuuna Teopis (A. Iliry Tta
in.). Crnuparoyuch Ha €KOHOMIiKO-MaTe-
MaTUYHE MOJIeJIIOBAHHS, BOHA BKa3yBaJja
HAa OpraHiuHi HeJOoJIKN («IIPOBAIN»)
PUHKOBOTO CaMOPETYJIIOBAHHS 1 PO3BU-
BaJIa i/1e10 PO HEOOXiAHICTD BTPYIAHHS
JlepsKaBU B eKOHOMIUHE SKUTTSI.

Y 30-ti — na nouarky 70-x pOKiB
XX cr. nigupyBajia KeiiHciaHChKa €KOHO-
Jlx. Kefinca, 1o BUKJIaB CBO1 MO3UIIIT y
mpaiti «3arajbHa Teopiss 3alHSATOCTI,
nporeHTy i rpomeii» (1936 p.) Tproma
OCHOBHUMHU  TIOJOXEHHSMU  TIPO:
1) HeoOXiAHICTh AEP;KABHOTO PEryJIio-
BaHHS PUHKY; 2) lepsKaBHE BTPyYaHHS —
KOPOTKOCTPOKOBE 1 KOH IOHKTYDHE;
3) CyKyIHUII TIOMUT SIK OCHOBHUI 00’€KT
JIep>KaBHOTO PEryJIl0BaHHS 3 METOIO Horo
(CYKYITHOTO IOIUTY ) CTUMYJTIOBAHHSI.

Y cepenuni 70-x pokiB XX cT., B yMO-
Bax iHGJAIIl, HA 3MiHY KeHHCiaHChKii
pUIIIIa HOBA KOHIIEMIIisl MaKPOEKOHO-
MIYHOTO PeryJioBaHHs, SIKy PO3poOmia
«ypkarcbka 1kosa» (M. Opigman,
®. Haiit ta in.). ¥ 1enrpi ii KoHmermii
3HAXO/IMJIacs BUMOTa [1epexo/y Biji MOoJli-
TUKU «(DicKaabHOI (110JaTKOBO-010/KeT-
HOI )» 710 TIOJIITUKYW «MOHeTapHOo1 (TpoIo-
Bo-kpeauTHOI)» L. Ti crpusknesi inei: Bia-
PO/UKEHHS KOHKYPEHIIl SK TOJIOBHOI
YMOBHU MEXaHI3My <«HEBUJUMOI PyKu»
puHKYZ, o6MesKeHe BTPYUaHHS JepiKaBH

B €KOHOMIKY, BU3HAHHS chepr TPoIioBo-
ro 06iry OCHOBHUM 00’'€KTOM JIepKaBHO-
rO PeryJIIOBaHHS.

Y 70-Ti poxku XX cT. KelHCIaHCHKI 17161,
IO CTaBWJIK TIiji CYMHIB BUCHOBKU KJa-
CUYHOI IITKOJIA TIPO POJIb IEP5KABU B PETy-
JIIOBAHHI €KOHOMIKH, TIOCTYTTUJIUCST HEO-
KJIACUYHIN eKOHOMIYHIN JiibepaibHiil Teo-
pii (JI. dpon Mizec, @. don Xaiiek), 3a
SIKOIO ITOTPIOHO He «/I0NMOBHIOBATH» PUHOK
NepKaBHUM PETYJIIOBAHHSM, a 3BLIBHUTH
1OT0 Bijl TAKOTO BTPYYaHHS, TOMY 110 HaJI-
MipHE BTOPTHEHHS JepKaBU B PUHKOBY
chepy TPU3BOAUTH O €KOHOMIUHOI
HecTablIbHOCTI, CIpUYMHSIE 1HDIISIIO
[13, 380—-381].

[TpexcraBuukn JTibepaIbHOI HEOKJIA-
CUYHOI €KOHOMIYHOI Teopii KiHis XX —
noyatky XXI ct., sk 1 ixHi npesareui,
OOTPYHTOBYIOTH TIepeBary PUHKOBOI CHC-
TeMHW TOCIOJapCTBa, TOPIBHIOYN 3
IHITUMW TUTIAMUA €KOHOMIUYHUX CHUCTEM.
OpHak iXHIW MAXiA BiAPI3HAETHCS Bij
MOMEPE/THUKIB TUM, 110 TPU KPUTHIIL
JIeP’KaBHOTO PEryJIIOBaHHS, SIKe Bele /10
oOMeKeHHsT EKOHOMIYHUX CBOOOI 1 TIOPO-
JKeHHs Oropokpatii, induisiii, 6e3pobiT-
TS, BOHU HE 3aKJIUKAIOTh JI0 BiZIMOBJIEHHS
BiJl HBHOrO, a BUMAaraiTb II03UTUBHOI
TpaHcgopMallii JIep;KaBHOTO PeryJItoBaH-
HS BiZITTOBIIHO JI0 CYYaCHUX COITIaJIbHUX
3aIUTIB.

3 nosuiii OGIIBIIOCTI €KOHOMICTIB,
JiepskaBa, 32 YMOBU MiHIMaJIbHOTO BTPY-
yaHHgd y (QYHKIIOHYBaHHS PUHKIB,
MOBUHHA 3a0e3redyBaT cepTU(IKaIio
MpUBATHUX (DOPM BJIACHOCTI Ta 3aXUCT
JKATTST 1 MaliHa «3a JIONMOMOTOI0 TTPUMY-
COBOI CUJIM 3aKOHY». A «y BUTIAJIKY, KOJIN
PUHKU HE MOKYTb IIPUUTHU JI0 PIBHOBAXK-
HOTO CTaHy W y CUTYyallisiX, KOJU PiBHO-
Bara Hee(eKTHMBHA, Ha JEP’KaBy JIATae

! [T puxuabHUKIB 1i€] KON HA3MBAIOTL «MOHETAPUCTAMU>. 116l MOHeTapU3My BUKOPUCTOBYBAJIICA Ji6epaNbHIMU
pedopmaropamu octannboi Tpetunn XX ct. — M. Tetuep y Benukiit Bpuranii, P. Petiranom y CHIA, €. Taiimapom

y Pocii.

2 «Hesumnma pyka» pHHKY — TIOTyIsipHa MeTacdopa, Briepire Bukoprictana A. Cmitom (1776 p.) 17151 TToKasy ToTo, K
00’€KTUBHO, TIijl BILIMBOM KOHKYPEHIl], PUHKOBUII MexaHi3M (11032 BOJICIO JIOAWHU) 3aTEH KOOPAMHYBATU
€KOHOMIYHI PillleHHs MOKYIIIiB i MMPOABINB, HA OCHOBI BIJIBHUX IIiH, SIKi CKJIAJAIOTLCS 3AJI€KHO BiJl TIOMUTY i

TIPOTIO3UIIIMA.
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BiZIIOBiJa/IbHICTh 32 HOTO KOPEKIIiI0»
[14, 27]. Tlo cyTi, peaTbHUMU BBa)KAIOTh-
cs YyMOBH, 3a SIKUX € BCi IIaHCH, IIPU
BU3HAHHI KOHCTUTYTUBHOIL POJIi /lep:KaBu
B E€KOHOMIlli, YHUKHYTHU il HaJMipHOTO
BTPYYaHHS, 3 OHOTO OOKY, i BUTPAT PHH-
KOBOT'O CaMOperyJIloBaHHsI — 3 JIPyTOro.

Opucmu ma exonomicmu npo meoxci
0epIHCasHo-npasosozo pezyiioeants exo-
nomixu. IOpuctu, roBopsgun 1po epskaB-
HO-TIPABOBE PETYJIOBAHHI EKOHOMIKH,
Bi/IITOBXYIOTHCSA BiJl TIPUIIUCIB KOHCTU-
TYII1 CBOET JIep;KaBy 1 MisKHAPOIHO-TIPa-
BOBOTO JIOKyMeHTa «XapTist eKOHOMIUHUX
npaB i 060B’s13kiB fepskaB» (12 TpymaHs
1974 p.) [15], BiANOBIAHO 10 SKOTO JEP-
’KaBa YIIOBHOBaKeHa CyCITiJIbCTBOM (Ha/Ii-
JieHa TIPaBoOM i 000B’I3KOM) 3/IiCHIOBATH
peryJifoBaHHsI €KOHOMIYHUX BiJIHOCUH
npaBoBuME 3acobamu. Ha skaJib, y aimHHO-
My 3aKOHO/IaBCTBI YKpaiHu mpu Oararo-
Pa30BOMY BJKMBaHHI KaTeropii «ep:KaB-
He PperyJioBaHHS» Juile B 3aKOoHI
Ykpainu «IIpo nepskaBHe perysioBaHHS
PUHKY IIIHHUX TarepiB B YKpaini» chop-
MYyJIbOBaHe TIOHATTS «/lepsKaBHe PeryJIio-
BaHHSI PUHKY IIHHUX MarepiB» — 37iii-
CHEHHS JlepKaBOI0 KOMILJIEKCHUX 3aXO0-
JliB 1IO/I0 YIOPSIIKYBaHHS, KOHTPOJIIO,
HarJIsIly 32 PUHKOM I[IHHUX TTanepiB Ta ix
MOXITHUX 1 3aM00ITaHHST 3I0BKUBAHHSIM
Ta MopynieHHaM y 1iit cepi [16].

Mexi (rpanulli) npaBo-peryJsiiiiiHo-
ro BTPyYaHHS JlepKaBU B EKOHOMIKY
(upu 36epexenni ii camoperymsmiil)
Harato B 4OMy 3aJIesKaTh Bij chep eKOHO-
Miunux BigHocuH. Cdepu pep:KaBHO-
[IPABOBOTIO PETyJIOBAaHHSI €KOHOMIKH —
1le CcoIliaJibHi TPOCTOPU EKOHOMIUHUX
BIZIHOCHH, 1110 MOKJIMBO 1 HEOOXITHO YII0-
PSIKYBaTH 32 [IOIIOMOTOI0 IOPUMYHUX
HOPM Ta iHIIUX TPAaBOBUX 3aco0iB i3
MeTOI0 3abe3IeyeHHsT OpPraHiyHoro CIo-
JIydeHHsI TyOJIiYHO-TTPAaBOBUX Ta IIPUBAT-
HOIIPABOBUX IHTEpPeCiB y CYCIiJIbCTBI.

YcranoBieHHsT KOHKPETHOI cepu eKo-
HOMIYHUX BiTHOCUH, Ha SIKYy CIIPIMOBa-
HUII BIJTMB HOPM IIPaBa, € TOJOBHOIO i
BUPINIAJIBHOIO OCHOBOIO JIJISI TIpe/iMeTa
MIPaBOBOTO PETYJIOBAHHS — CYKYITHOCTI
SKICHO OJTHOPITHUX €KOHOMIYHUX BiTHO-
CWH, yPETYJbOBAaHUX ITPABOM.

Cdepn i MeKi TPAaBOBOTO PETYJIIOBAH-
Hs €KOHOMIKM MalOTh IPOCTOPOBUH i
yacoBUI BUMIp. Tak, i3 PO3BUTKOM PHUH-
KOBUX BIJTHOCUH (II€peXiJIHUI 11epioj1) B
Ykpaini cdepu MpaBoBOTO PeTyIIOBAHHS
€KOHOMIKM PO3IIUPIOBATNCS, aeKBATHO
HUM 3MIHIOBQJIMCSI MeXKi peryJioBaHHS
€KOHOMIYHUX BiJTHOCUH (TIepeyciM Maii-
HOBMX BIJIHOCMH — BHPOOHUIITBA, 0OMi-
Hy, posmopiay). Haiibinbm HaouHO 1€
MPOCTEXYETHhCST y (hiHAHCOBOMY TIpaBi
(OCKIJIBKY T[IHOBE PETYJTIOBAHHS € OTHUM
i3 TOJIOBHUX BU/IIB /I€P’KAaBHOTO BILJIUBY
HAa eKOHOMIYHI Mpotteck): 3aTpedyBaHu-
MU cTaIu (DiHAHCOBI IHCTUTYTH, 1110 OyJIN
BiZICYTHIMU, ajie HeOOXiJHIUMMU JIJIsI CTBO-
peHHsT HOPMaTHUBHO-IIPaBOBOi 6a3u B
Takux cepax, sk GaHKiBCbKa, IHBECTHIII-
Ha, PUHKY I[IHHUX T1arlepiB i pUHKY KartiTa-
JIy; BiAOy/mcs 3MiHM B OIOPKETHIN 1 1o/1aT-
KOBIll cucremMax. Y 3B’43Ky 31 3MiHOIO CITiB-
BifiHOIIIEHb ITyOMIYHUX 1 IPUBATHUX iHTE-
PECiB y CYCIJIbCTBI 1 sepskaBi BijOystacst
«€EKCIaHCis (hiIHAHCOBOTO TIPaBa B CyMizKHI
rayry3i uepe3 HOBI MIXOAN B IPABOBOMY
peryJiioBanHi» [17, 91].

B ymoBax ekoHOMIYHOI KpU3u HecTa-
JICTb MeX JIep>KaBHO-IIPABOBOTO Pery-
JIIOBaHHS y cepax eKOHOMIKH 00yMOB-
JieHa TIParHeHHsIM Jlep;KaBy IiATpuMaTu
HAOLIbII BasK/IMBI X CeKTOpU i 36i/b-
HIUTH KOHTPOJIb Ha/l PUHKOBUMHU CUJIAMU
NI TIOM SIKIIIEHHS  yZapiB PUHKY 110
iHTepecax OKpeMUX I'PYIl CYCIiIbCTBA.

«Kpame crpaBisioTbest 3 KpHU30I0
KpaiHU 3 MOJEJISIMM 3MilllaHUX €KOHO-
MIYHUX CHUCTEM, IO Bif[Pi3HAIOTHCA
OIJIBIIT BUCOKMM PIiBHEM JIEPKPETyJIro-

I Cucrema camoperyisitii y puikoBiii ekoHOMIL — I1e CyKyTHIiCTb HOPM i PABHJI, IKUX IOTPUMYIOTHCS KOHTPAreHTH
Ha PUHKY; HIJIAXOM IHAWKATUBHOTO PEryJIOBaHHA, TOOTO BIUIMBY AeP/KaBM Ha BUPOOHUIITBO 1 CHOKUBAHHS 3a
JIOTIOMOTOI0  PI3HUX €KOHOMIYHHMX BaKeJiB, TAKMX sIK TOJaTKOBA CHCTEMa, IHBECTUIHIHA MOJITHKA, OIOIKETHO-

(inancoBi 3axo/au Ta iH.
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BaHHSI €eKOHOMIKH Ta il COliaJbHOI CIIpsI-
MoBaHocTi» [18, 8] — miakpecsioe ykpa-
iHChKMI yueHmii-ekoHOMIicT [1. Opios.
o Takux kpain BiH Bignocuth IlIBerriio,
Hopserito, Asctpamito, Himeuunny,
Opannio, Anowniio, Iliaenny Kopeio,
Dinngrpito. bansbky mosuiiio 3aitmae
pocilicbkuii yuenuii-opuct [l. Mimnyiies,
KOJIM BKasye, 110 IpU BU3HAYEHHI Ipa-
HUITb BILTUBY JIEP>KaBU B €KOHOMIITI KJTIO-
YOBUM € CIIBBiHONIEHHS ep:KaBU i
BJIACHOCTI, 30a/jlaHCOBAHOCTI iHTEpeciB
JlepKaBU 1 CYCIIJIbCTBA, KOTPA MOKE
OyTH JOCSTHYTA 32 OMOMOTOI0 CHCTEMHU
«CTPUMYBaHb 1 NPOTUBAr», fKi AIIOTh y
chepi ekoHOMIUHMX BijiHOCUH. AK TpH-
KJIa/l BiH TIPUBOJINTH PO3YMHI (hicKabHi
oOMesKeHHsI, 3aKpillJieHi B 3aKOHO/AB-
CTBi, 1[0 CIPUSIOTH 3aMOOITAaHHIO 3POC-
TaHHS JIepKaBHUX BUTPAT, a 3HAYUTH 1
OIIOIATKOBYBaHH: .
SIKIIT0 MOPIBHATH METOIOJIOTIUHI TijI-
X0/ IOPHUCTIB 1 €KOHOMICTIB IO OI[iIHKH
0OYMOBJIEHOCTI MeX JIepKaBHO-IIPAaBO-
BOT'O PeryJlloBaHHs, MOKHA IIepEeKOHATH -
cs, MO0 B HUX HEMA€ TMPUHITUTIOBUX PO3-
6ixkHocTei. I Ti, i iHII JOTPUMYIOTHCS
akciomu: «B exonowmirti ¢dyHmaMeHTaNb-
Ha POJIb HAJEKUTh 00'€KTUBHUM 3aKO-
HaM, a y TipaBi — 3arajbHill BOJIi TpoMa-
asiH B ocobi mepskasuy» [20, 43]. Mesxi
NeP;KaBHO-TIPABOBOTO  peTYJIIOBAHHS
PUHKOBO-€KOHOMIUYHUX BiJHOCMH BOHU
BOAYAIOTh K B 00’€KTUBHUX (haKTOpax
(yHKITIOHYBaHHS PUHKY (TTOMUT, TIPOIIO-
3WIlis, TiHa), TaK 1 Y TBOPYO-BOJbOBOMY
XapakTepi BIUIUBY TPABOBUX HOPM Ha
MaKPOEKOHOMIKY 1 MiKDOEKOHOMIKY.
3okpema, B. JlazapeB 3asnadae, 110
peryJoioyi MOKJINBOCTI 3aKOHOABCTBA
00yMOBJIEHI TIMOMHHUMKI €KOHOMIYHH-
MH TIPOIleCaMH, KOJIM, 3 OMHOTO OOKY,
MPOTJISAIOTHCS MeXi HOPMATHUBHO-TIPA-
BOBOTO PeryJIlOBaHHs, 3B’s3aHi 3 ypaxy-

BaHHSAM 00’€KTUBHUX YMOB MaTePiabHO-
o MOPS/IKY, @ 3 IPyTOro — Bi/IKPUBAIOTh-
csl TEepPCIEeKTUBU TBOPUYOI POJIi 3aKOHO-
nasctBa. Jlami pocificbKuii y4eHU-T0pucT
MIKPEeCTIOE: «AJie TiJIbKU Yy BiJTbHOMY
CYCIHIJIbCTBI MOXKJIUBO cBifjome ¢hopmy-
BaHHS HE TiJIbKYU CYyO’ €KTUBHOTO (haKTO-
pa, a it 06’€KTUBHOI OCHOBM BJIACHOTO
nporpecy» [21, 141].

Yueni-ekoHOMICTH, SIK TIPaBUJIO, TIEpe-
JIYYIOTh cucTeMy (paKTOPIB, MO BILJINBA-
I0Tb Ha CTYIIIHb Y4acTi JiepKaBU B €KOHO-
Miko-cotianbHiil cdepi. [lopsza i3 piBHeM
PO3BUTKY E€KOHOMIUHUX 1 COIlaJbHUX
BiTHOCUH Y CYCIJIbCTBI, (hiHAHCOBOIO
cTabimizaliern eKoOHOMiKM (PO3BUTKOM
(binancoBoro puHKy i pUHKY 3alHSATOCTI,
CKOPOYEHHSM /301/IbIIIEHHSAM  TEMIIiB
iHGugIii Ta iH.), BOHM HA3WBAIOTh TakKi
dakTopyu, fAK MOCHIEHHS/OCaabeHHs
MeXaHi3My 3aXMCTY IpaB i cBOOOI, COIli-
AJIbHUX TapaHTIill TpoMajisiH [22, 64].

Exonomictit i opucTu OmHOCTATHO
MOJJISIIOTh  METOJOJIOTIYHUN TTPUHITUATI
IIPO HEMOJKJIUBICTb IiJIaTH IIPAaBOBOMY
PeryTIOBaHHIO MIif0Yi B €KOHOMIII CTIHKi
€KOHOMIUHI 3aKOHOMIPHOCTI, 110 MaiOTh
00’ ekTuBHUI XapakTep. TUM caMiM BOHI
KepyIOThCsl BOJIbOBUM KPUTEPiEM PO3Pi3-
HEHHSI MeX peryJiioBaHHS EeKOHOMIKU:
MesKi 00’€KTHBHI, 00YMOBJIEHI MPUPOJI-
HUMU 1 cOLiaJIbHUMM 3aKOHAMHU, 1 MexKi
cy0’€KTHBHI, yCTaHOBJIEHI 3 BOJI
cy0’€KTIB IepPKABHO-TIPABOBOTO PETYJIIO-
BaHHS.

[[lomo Mex perysioBaHHS MaKpPOEKO-
HOMIKH BUCJIOBJIOIOTHCS Pi3HI TOYKHU
30py. OfiHI BUEHI-IOPUCTH 3a1epevdyioTh
MOSKJIMBICTD /IeP5KaBHO-TIPABOBOTO PETY-
JIOBAHHS MaKPOEKOHOMIKH2, apTyMeHTY-
1041 THM, II0 MAaKPOEKOHOMiKa, Ha BiJ-
MiHy BiJl MiKpPOEKOHOMIKH>, € €[HHOIO i
I[IJTICHOIO TOCIIO/IAPCHKOIO CUCTEMOIO, e
MUIOTh 00’€KTWBHI €KOHOMIYHI 3aKOHU

! Ha aymky Buenux-ekoHoMicTiB, 06’€KTHBHO 06yMOBJIeHa HOPMA OTOJATKOBYBAHHs, 110 BU3HAYAE TIPUITYCTUMUI
piBenb aepskapaux sutpar — 10 % (HopMa eKoHOMIuHOI piBHOBaru i crabiabHocTi) [19, 50-51].

2 [HCTHTYTH MaKpOeKOHOMiKn: ToBapHa i domaosa 6ipxi, 6ipska mpaili, KpeuTHa crcTeMa i MeHTpaibHuil 6ank,
TOProBeJIbHMUIT | IIaTiKHMiT Gamancu, MixkHapoaHi piHaHCOBI opranizamii Ta iH.

3 MikpoeKkoHOMiKa € CHCTeMOIO TIepBUHHNX JIAHOK eKOHOMIKH — KOMEpITiHIX Ta iHIIIX CTPYKTYPHUX YTBOPEHb.
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(mpunIiumm). [HIII BYEHI PO3TIISAA0TH
BTPYYaHHSI Jlep:KaBU B €KOHOMIKY Ha
MaKpOPIBHI SIK BUKJIOYEHHS 1 JIONyCKa-
I0Th IOTO y TOMY Pasi, SKII0 TPOMa/IsTH-
ChKe CYCIIJIbCTBO SIK Cy0'€KT TpaBa 3piB-
HOBAXYE [E€pPKAaBHUN BIUIUB MIISIXOM
YCTAHOBJIEHHSI M€ TaKOro BTPYYaHHS
[23, 131-136]. KOpuctn BU3HAYAIOTH
MiJIPIBHI MaKPOEKOHOMIKH (BiITBOPIO-
BaJIbHUU, TaJy3eBUil/MiKraay3eBuii,
perioHaNbHUM/MiKpeTiOHAJbHUN ), Jie
Nep;KaBHO-TIPABOBE PETYJIIOBAHHS MOJK-
avBe 1 weobximme [5, 34]; anamisyiorsb
MaKpoO- 1 MiKpOIIpaBOBE PeTyJIIOBaHHS
KOMILJIEKCHUX MalHOBUX BIJJHOCUH Yy
chepi exonomiku [24, 19—-20] Tomo. Ane
AK Yy €KOHOMIYHIH, Tak i y IpaBoBiil Teo-
pii maHye TPUHINI: 3 MeTOI0 e(eKTUB-
HOCTI PeryJIIOBaHHS €KOHOMIYHOTO KHUT-
TS «3aKOHHU Jlep:KaBy He TTOBUHHI MiCTHU-
TH perjaMeHTallii BChOTO TOTO, IO 3a
CBOIM 00’€KTHBHUM XapaKTepOM He Miji-
JIATA€ TPABOBOMY DETYJIOBaHHIO [25,
257]. Hanpukoiaz, He HiasraoTh IpaBo-
BOMY PEryJIIOBAaHHIO YW MiHIMaJbHO
PETyJIIOI0THCST TIPABOM TIPOIECH BUPOO-
HUIITBA.

Y 3B’s3Ky 3 1IlUM CTAHOBUTH IHTEpEC
3aMPOTIOHOBAHUN OPUCTAMH  PO3TOILI
PEKUMIB PEryJIlOBaHHSI €KOHOMIKU Bi/l-
MOBiIHO 10 1X cdep (aKTUBHUI, TTOMIp-
HUM, MiHiManbauit) [26, 226]. Ha nanry
IYMKY, Ha3BaHi «peKMMU» MOKHA PO3-
[JI/1aTU 1 K MeoKi JiepKaBHO-TIPaBOBOIO
peryJioBaHHS — MaKCUMaJbHi, TIOMIipHI,
MiHiManbHI. MakcuMasbHi MeKi peryJro-
BaHHS €KOHOMIKM MOKJIUBI 1 HEOOXiHi
y 3HaUUMUX cdepax 3a0e3MedeHHsT eKO-
HOMIYHOT Oe3meKn JepkaBu: BUPOOHMU-
IITBO i TpaHCTIOPTYBaHHs HahTH, HADTO-
MPO/IYKTiB, Tra3y; eHeprornocTayaHHs;
3B’s130K; IHHOBAITiliHI TEXHOJIOTi1; (hopMy-
BaHHsI JIEPKABHOTO Pe3epBYy — 0COOJIM-
BOTO 3aTraJbHO/IEP;KABHOTO 3a1macy Mare-

pianbHux 1iHHOCTEH Ta iH. [TomipHi Mexki
Jlep;KaBHO-TIPABOBOI  PETYJIAIil Xapak-
TepHi i chepr AisSJIBHOCTI TiAIPUEM-
HUATIBKUX (TOCTIONAPCHKUX) CTPYKTYP,
30KpeMa IIPU BCTAHOBJICHHI IapaMeTpiB
i€l AisgabHOCTI (TeXHiYHI 1HCTPYKILii,
npaBuja Ta iH.), 6e3 mopyuieHHs: cBo6o-
JIM JIOTOBOPY B OY/Ib-SIKUX €KOHOMIYHUX
cepax. Hapemnrri, miniMaibHi Mesxi gep-
’KaBHO-TIPABOBOTO PETYJTIOBAHHS € TUTIO-
BUMH JIJIsI KOHKPETHUX BU/IIB KOMEPILiii-
HOi JisgyibHOCTI (Opranizailii Typusmy,
[aCaKUPCbKUX IepeBe3eHb, IOIITOBUX
JOCTABOK Ta iH.).

Yumasy posib B 0OMeKeHHi JepskaB-
HO-TIPABOBOTO PETYJIIOBAHHS €KOHOMIKN
KOXKHOI KpalHM B yMOBax €KOHOMIYHOI
riobaizaliil (a 1e HoBa SKiCTh B3aEMIH
MiK KpaiHaM1 Ta 1X eKOHOMIKaMu) Biji-
rpaioTh (haKTOpU 30BHINTHBOTO, MijKHA-
ponHoro xapaktepy. Tak, nepxaBu —
yjeHu BcecBiTHbOI TOProBesibHOI Opra-
nizanii (BTO)? — exunoro MixHapogHoO-
ro Opramy, o 3aiiMaeThes TI00ATbHIMU
IpaBUJaMU TOPTiBJI MiXK JIep:KaBaMH,
3000B’s13aHi TOTPUMYBATHUCS BCTAHOBJIE-
HUX MEX 3 BBeJeHHS IIPOTEKI[IOHICT-
CbKUX 3aXOJ[iB OJIUH ITPOTU OJHOTO. Tum
CaMUM CTUMYJIIOETBCS KOHKYPEHILid, 1110
Bi/IIOBia€ 06’ €KTUBHUM IIporiecaM Gop-
MyBaHHSI €IMHOTO CBITOBOI'O €KOHOMiY-
HOTO TIPOCTOPY, i BOJIHOYAC 3/IHCHIOETH-
Csl 3aXUCT BITYM3HSHUX BUPOOHUKIB i
criokuBadiB. Ajke Oy/b-siKa JepskaBa
PEryJIioe 30BHINTHBOTOPTOBENBHUN 060-
POT TaKMM YHHOM, 11100 3a6e31eunTtu 36e-
peXeHHS 1 HOpPMaJbHUH PO3BUTOK
BITUM3HSIHOI €EKOHOMIKH.

Bucnosku. CyyacHa cTpyKTypHa I10J1i-
TUYHA, €KOHOMiYHA 1 COIiaJibHO-KYJIb-
TypHa peoprasisaiiisi CycrijibcTBa i nep-
’KaBU YKpaiHU BUMara€ BUKOPHUCTAHHS
1paBa i HOTO PEryJIsiTUBHUX MOKJIMBOC-
Teil, BUXO/SIYU 3 TUX JKUTTEBUX 00CTa-

I Exonomiuna riobamisaiis — mpoIiec TOCUJIEHHST B3aEMO3B’I3KY, B3aE€MO/Iil, B3aEMO3AJIEKHOCTI €KOHOMITHIX
cucTeM CBiTy, inTepHalfioHasisamii iX BUPOOHUIITBA | KalliTaury, 10 CIOHYKAE A0 BCTAHOBJICHHS iICHTHYHUX HOPM i
YMOB BEIEHHSA TOCIOAAPCHKOI [AisIbHOCTI Ha 6a3i HOBITHIX iH(MOpMaNifHUX TeXHOJIOTIi 1 KoMyHiKaIliii.

2 Vkpaina — umerr BTO 3 16 pasnsa 2008 p.
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BUH, Y 3B'4I3KY 3 SIKUMHU IIe 11PaBO Bi/ITBO-
ploeTbes i ¢ynkmionye. He Moxna
JIOTIyCKAaTU CIIeKYJIAIil JlepsKaBd  Ha
MOMYJISIPHIN KOHIIETIIi1 COIiaIbHO OPi€H-
TOBAHOI €KOHOMIiKM (110 € TpPiOpUTEeT-
HOIO, OCKUJIBKHU TIepefbavyae OHOYACHUI
PO3BUTOK PUHKOBUX BiIHOCHH 1 COIliaJib-
HOI chepu MIIAXOM e(eKTUBHOTO TIepe-
PO3TO/IJIy HAKONMWYEeHb) 1 MacuTabHO
BTOPraTUCS B €KOHOMIKY, TOPYIIYyBaTH
MesKi €KOHOMIYHOT CBOOOM TIPU PO3IITH-
peHHi BJACHUX EKOHOMIYHUX Ta IHITUX
¢ynkmiii. Ile npusBesne /10 OCUIEHHS
KOPYIIIIii, HeCTIJIaTU TO/ATKIB Y Pe3yJib-
TaTi MPUXOBAHHS JI0XOJIB, BIIXO/y €KO-
HOMIKM B TiHb, @ TaKOX OCJa0JeHHSM
(yHKITT fep:KaBU 3 OXOPOHM 1 3aXUCTY
36epesKeHNX eKOHOMIYHUX CBOOOI.
Haiikpamum iHCTpyMEHTOM CTPUMY-
BaHHsI JIeP/KaBU B ii Oe3MEKHOMY BTPY-
YaHHI B EKOHOMIKY € e(heKTUBHA, peasib-
HO pitoua KoHcTuTyilis, B SKili 4iTKO
BCTAHOBJIEHO IpaBa i 000B’I3KM rpoma-
JSIHUHA 1 JIep;KaBy, CTaTyC IIPaB BJACHOC-
ti. HoBa Koncrturyiis, mo mnpuiije Ha
3MiHY BijiHOBJIeHI KoHcTuTyIiii Ykpaiau
2004 p., Mae cTaTU TMOKA3HUKOM TOTO,
SAKUX MEXK peryJioBaHHs MOsKe J10CAraTu
nepskaBa y cdepax eKOHOMIKH, SK I
MeKl KOPeJIIOIOThCS 3 MTPUHIIUIIOM CITiB-
BiIHOTIIEHHST MyOJIIYHO-TIPABOBUX 1 TIPH-
BaTHOIIPABOBMX 3acajl y MeXaHi3Mi pery-
JIIOBAHHSI COIiQ/IbHO-EKOHOMIYHUX BiIHO-
cuH (caMe UM BU3HAYAETBHCSI 1 CTYIIHB
Pe3yJIbTAaTUBHOCTI  IIbOTO MEXaHi3MY).
Cy0’exToM TpaBa, 10 YPiBHOBAXKYE J€P-
’)KaBy B il BIUIMBI Ha EKOHOMIiKY, Ma€
BHUCTYIIATH TPOMAJSTHCbKE CYCILIBCTBO

BUKOPUCTAHI MATEPIAJIN

(B Ykpaiti BoHO T1epeOyBa€e Ha MepeioM-
Hili cTaii popmyBaHHA).

Ykpaini, ii CycHiJIbCTBY 1 BJIQIHUM,
VIPABJIHCHKUM Ta IHIIUM CTPYKTypam
HEOOXITHO JIOKJIACTU YCiX 3YCHJIb JIJIsk
BUXOJ[y €KOHOMIKHU 3 KPHM30BOTO CTaHY.
Hanpawm nopanbioro opmyBaHHS €KO-
HOMIYHOI CHUCTEMU, TOTO/KEHUN 3 Cyc-
MJIBCTBOM, MA€ BTIJIUTUCH Y KOHIIEMIIIO
B/IOCKOHAJIEHHSI BCHOTO HAIIOHAJIbHOTO
3aKOHO/IAaBCTBA, K€ PEryJIoE PUHKOBY
EKOHOMIKY, a TaKOK Y PO3POOKY €KOHO-
MiYHOI MOZIEJ 3 JIOACKKUM O0JINIUSIM —
cIpsIMOBaHOI Ha (POPMYBaHHS Ta MiATPU-
MaHHS COIIaJIbHOI PIBHOBAru B CYCITLJIb-
CTBI.

BpaxoBytoun Te, 10 yKpaiHCbKe
paBo € GJU3bKUM JI0 TPaBa KOHTHHEH-
TaJbHUX €BPOIEHCHKUX /IePKaB, J0111JIb-
Hillle B3SITU 32 OPIEHTUP Jlep:KaBHO-TIpa-
BOBOT'O PEryJIIOBaHHS €KOHOMIUHWMX Bijl-
HOCUH OJIHY 3 KOHTMHEHTAQJbHUX KOH-
HEMNIiif, HANpUKIaJ, TEePMAHCBbKY, Ta
Oy/yBaTu €KOHOMIYHY CHCTEMY 3a 3pas-
KOM po3BuHeHuX Kpain €C — «akTuBHYy
(3 TIO3UTUBHUM TEMIIOM €KOHOMiYHOTO
pOCTY), EKOHOMIYHO HeBpasJnBYy (He3a-
JIEKHY), IHTETPOBaHY B MIiKHAPOIHUH
mofis mpari, 6e3yMOBHO, KEPOBaHY 3
HOrJIsiAy  IHoCTiiiHOTO — 3abe3ledyeHHst
HAPOTHOTOCIIOIAPCHKOTO GaTaHCy “mipu-
oyrku-purparu’s> [27, 10]. [Tpu BMizomy
PO3BUTKY €KOHOMIUHUX B3aEMOBITHOCUH
3 IHIIMMU JlepKaBaMU B CHUCTeMi TIJIo-
6abHOI €KOHOMIKM YKpaiHa 3[aTHa ITijl-
HECTHU BJIACHY EKOHOMIKY Ta 11 Jiep;KaBHO-
TIPaBOBY PETYJIAIIIO 0 PiBHSA ITUBIiJi30-
BaHUX JiepskaB — ydacHuib €C.

1. Tananuna 3. B. O nmybanyHOM 3KOHOMUYecKOM mpase // XKypHan poccuiickoro mpaBa. — 2004. —

Ne 7. — C. 85-97.

2. Awmapuna 3. M., Pyukuna I'. @. DkoHomudeckoe mipaBo Poccuiickoit Denepannu (peaMeT U METOI,
cucTemMa U CTPYKTypa, MCTOUHUKM MpaBoBoro peryauposanusi) // Tocymapctso u npaso. — 2012, —

Ne 8. — C. 57—65.

3.  Koncmumyyuonnas sxoHomuka / otB. pen. I. A. lamxues. — M., 2010.
4. Ilvsanos H. A. TocynapcTBeHHOE peryJupoBaHre KaK cCaMOCTOsITe/IbHasE HaydHast Tipobsema // KypHai

poccutiickoro mpasa. — 2012. — Ne 5.
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ynpasienust. — 2010. — Boim. 3 (12).

6. Ooxceeos C. H. Cnosapsb pycckoro sizbika / C. WM. Oxeros, H. 1O. IlIBexosa. — M., 1987.
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CkakyH O. ®. Mexi pepxaBHO-NMPaBOBOro perynioBaHHA €KOHOMIKM:

MiKAUCcUUNIiHapHUN nipxipg,

AHoTayis. Y cTaTTi 3 No3uUiT MiXANCUMNAIHAPHOrO Niaxoay aHani3yloTbCs Nornsaun puc-

TiB | EKOHOMICTIB Ha MeXi 1ep>KaBHO-MPaBOBOrO PerynioBaHHA eKOHOMIKW B Ti pPi3HMX chepax.
CnupatoYmnch Ha OOBIAKOBI, HAYKOBI Ta HaBYallbHI BUAAHHS, PO3KPUBAIOTHCSH NOHATTH «MexXa»,
«npaBoBa Mexa». OBrpyHTOBYETbCS BIACYTHICTb IAEHTUYHOCTI MiXK MOHATTAMM «NPaBOBe pery-
NIOBaHHAY | «Aep>XaBHO-NPaBOBe perynioBaHHA». MopMymioeTbca AediHiLia «Mexa AepkaBs-
HO-MPABOBOro PErytoBaHHA eKOHOMIKN». PO3KPMBAIOTLCS B iICTOPUYHIN MOCNIAOBHOCTI KOH-
Lenuii 3apybixHVX EKOHOMICTIB MPO CTYNiHb BTPYYaHHS Aep>KaBW B eKOHOMIKY. Po3rnsgatoTbcs
MeXi [lep>KaBHO-MPaBOBOrO perynioBaHHs eKOHOMIKM — O0'€KTUBHI 1 CyD'€KTUBHI, BHYTpILL-
HbOZEPXKaBHI 1 30BHIiWHI. BiA3Ha4YaeTbCs HeCTabINbHICTE MEX eKOHOMIYHOT perynsauii y npo-
cTopi Ta Haci (nepexigHa eKoHoMiKa, eKOHOMIYHa Kpwr3a). MiaKPeCoeTbCs, WO IHCTPYMEHTOM
CTPUMYBaHHS iIep>KaBn B i1 0e3MeXXHOMY BTPyHYaHHI B EKOHOMIKY € edhekTVBHaA, peanbHo fjloda
KoHcTuTyuis. BHOCUTBCSH NPpOno3nLLis po3pobmnTi KOHLENLi0 BAOCKOHaNEeHHS yCbOro 3aKoHO-
[aBCTBa YKpaiHU, fKe Perynoe pUHKOBY eKOHOMIKY, @ TakoxX 30CepefUTi yBary Ha eKOHOMIY-
Hi Mofeni GopMyBaHHS i NIATPVMMAHHSA COLLiaNbHOT piBHOBArM B CyCninbCTBI.
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Knro4yoBi cnoBa: nep>aBHO-NpPaBOBe pPerynioBaHHs, NPaBoBe PerynioBaHHs, eKOHOMIKa,
Mexa, NMpaBoBa Mexa, MeXi [ep>KaBHO-MPABOBOr0 PeryntoBaHHSA eKOHOMIKM, MiKANCLIMNII-
HapHWK nigxig.

CkakyH O. ®. lNpepenbl rocyaapcTBEHHO-NPABOBOro PerynvMpoBaHUsi SKOHOMUKM:
MeXANCLMUMNINHAPHBIA MOAXOA,

AHHOTaums. B cTaTbe C MO3NUMU MEXIAMCUMMIMHAPHOIO MOAXOAA aHaNu3upyloTcs
B3rNabl IOPUCTOB 1N S3KOHOMWCTOB Ha Npefenbl rocyfapcTBeHHO-NPaBOBOrO PerynvpoBaHns
3KOHOMUKN B €e pasnnyHbiX cepax. Onvpascs Ha CNpaBoYHble, Hay4Hble 1 y4ebOHble n3aa-
HUS, PACKPbIBAKOTCS MOHATUSA «Mnpefen», «npaBosou npenen». OBOCHOBLIBAETCS OTCYTCTBUE
NOEHTUHHOCT MeXAY MOHATUSAMU «MPaBOBOE PEryNIMPOBaHNe» N «rOCYAapCTBEHHO-MPaBOBOE
perynupoBaHue». DopMynnpyetcs AedUHLUMS  «Mpefdefl rocyapCTBEHHO-MPaBOBOro
perynupoBaHuns SKOHOMUKIMY. PacKpblBaloTCA B MCTOPUHECKOW NOCNeA0BATENIbHOCTM KOHLEMN-
UMK 3apyOesxkHbIX 3KOHOMMWCTOB O CTEeMeHM BMeLIaTenbCTBa rocyfapcTBa B IKOHOMMKY.
PaccmaTpuBaloTcs npefenbl rocyfapCTBEHHO-MPABOBOrO PEryanMpoBaHNsS SKOHOMUKU —
00BEKTUBHbIE U CYObEeKTUMBHbIE, BHYTPUIOCYAAPCTBEHHbIE U BHelwHWe. OTMevaeTcs HecTa-
OUNbHOCTL NPEAeNoB 3KOHOMMWYECKON Perynaumm B NpocTpaHCTBe 1 BpemeHu (nepexoaHast
3KOHOMMKA, IKOHOMUHECKMIA Kpun3Knc). MMoavepKnBaeTcs, YTO MHCTPYMEHTOM CAep>XMBaHWS
rocyfapctea B ero 0e3rpaHM4YHOM BMeLlaTeNlbCTBE B 3KOHOMWKY SIBASETCS 3PhekTMBHas,
peanbHo fencteytowas KOHCTUTYLMS. BHOCKTCS npeafioxeHre pa3padoTaTb KOHLEMNLMIO yCo-
BEpPLUEHCTBOBAHWS BCEro 3akoHOAATeNbCTBa YKpPauHbl, KOTOPOE PeryimpyeT pbIHOYHYIO
3KOHOMUKY, a TakxXe COCPeAOTOUNTb BHUMAHME Ha SKOHOMUYECKOW MOAENV (DOPMUPOBAHMS U
noafepXaHus coumanbHOro paBHoBecus B obLecTse.

KnioueBble cnoBa: rocyfapCTBEHHO-MPABOBOE PEryNIMPOBaHME, NPaBOBOE PerynmpoBa-
HVe, 5KOHOMWKa, Npefen, NPaBoBoOW MNpefen, Npefenbl rocyAapCcTBEeHHO-MPaBOBOrO perym-
POBaHMS SKOHOMUKM, MEXANCUMMIVHAPHBIA MOOXOM,

Skakun O. The Confines of State Legal Regulation of Economy: Interdisciplinary
Approach

Annotation. The article examines the views of lawyers and economists on the confines of
state legal regulation of the economy in its various fields (in the perspective of an
interdisciplinary approach). Basing upon reference, scientific and educational publications —
the concepts «limit» and «legal limit» are revealed. The lack of identity between the concepts
of «legal regulation» and «state legal regulation» is proved. The definitions of «state legal
regulation of economy» are formulated in the article. The concept of foreign economists as for
the degree of state intervention in the economy is disclosed in the historical sequence. The
confines of regulation of the economy — objective and subjective, domestic and external — are
discussed. Instability of confines of economic regulation in space and time is marking
(transitional economy, economic crisis) is noted. The author emphasized the deterrent of state
in its infinite intervention in the economy is efficient and real Constitution. The proposition is:
to develop a concept of improvement of the legislation of Ukraine, that is regulating the
market economy, as well as focus on the economic model of the formation and maintenance
of social equilibrium in society.

Key words: state legal regulation, legal regulation, economy, limit, legal limit, confines of
state legal regulation of economy, interdisciplinary approach.
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II. Jlepcaenuii i cycniavhuil aad 6 Yxpaini:
npob.aemu demoxpamu3auii ma KOHCMUMYyUioHa izauii

JTEMOKPATIA IK OCHOBA ITPABOBOI,
COILIIAJIbHOI TEPXKABU

\

!,9,5,5,

pobJieMu IeMOKpATii sIK O THY-
HOTO PpEXUMY, TEeBHUX 3acaj
yCTpOIO Ta (DYHKITIOHYBaHHS Jlep-
JKaBHOI BJQJU, CUCTEeMHU I[IHHOCTEU 1
IPUHIIATIB 1epedyBaloTh y MEHTPi yBaru
colioryMaHiTapHUX HayK, OCOOJUBO
BOHU 3aTOCTPIOIOTHCST Y YACH TTI00ATBHIX
NOMITUYHUX TpaHchopMalliii  («XBUIb
JIeMOKpaTii»), SKi 3HOBY IOCTaJIu Ha
meski XXI ct. y 6araThox Kpainax CBIiTY
Ta Ha Pi3HUX KOHTUHeHTaX. CKIaIHICTh i
CYTEePEUSIUBICTh IUX TTPOIIECIB CIIOHYKAE
JI0 TOTO, 10O TPUTAJATH JOCUTHh TOYHY
Ta, 1o ¢yTi, ahOpUCTUYHY 11 XapaKTepuc-
TUKY, HA/IAaHY BiJIOMUM TIOJIITUKOM 1 Jiep-
JKaBHUM  JlislueM MUHYJIOTO CTOJITTSA
B. Yepunnnem: «HixTto i1 He Kaxe, 110
JIEMOKpATid € ijieambHoi0 (popMOIo TTpaB-
JIIHHS, TBUJINE HaBIaKW, ajie Hi40Tro
KPpalIoro, Ha KaJjib, JIOJCTBO MTOKU 110 He
BUHANTILIIO.
IIpaBoBi acnekTu JeMOKpPaTUYHOI
oprasisallii Ta AiSJIbHOCTI JAep:KaBHOI
B OyJI Ta 3aJIMINAIOTHCST CTPYIKHE-

O. IIETPUIIINH

00KmMOop puUdUHHUX HAYK, npoghecop,
axaodemix HAIIpH Ykpainu,

nepuuii iue-npezudenm HAIIpH Ykpainu,
3agidysayu kagedpu meopii depxcasu i npaea
(Hauionaavnuii ropuouunuii ynieepcumem
imeni Apocaasa Myodpozo)

BUMHM U JJ19 Teopii JepskaBW 1 IpaBa.
Boanouac eBpoinTerpaitiiini mparsieHHs
Ykpainm, gKi € HeMOXJUBUMHU TI03a
MeXaMW PYXY JI0 CTaHJapTiB JIeMOKpa-
TUYHOI, COIIaJbHOI Ta TTPABOBOI JEPrKaB-
HOCTI, aKTyaJi3yBajil II0 TEMAaTUKYy Yy
BITYM3HSHIN MOJITUYHIN Ta NpaBOBIiil
nayui' [1-6]. Jluckycis om0 KOHCTUTY-
MIITHO-TIPABOBUX 3acajl JEeMOKPATUYHOI
opraHizaiiii Ta 3[iiCHEHHS OpTaHiB Jep-
JKaBHOI BJIAJIM 1 MICIIEBOTO CaMOBPSILY-
BaHHS CTajla OHIEI0 3 HAWBAKJINBIIINX i
iz yac pobotu Koncruryriitnoi Acam6-
Jei Ta okpeMux il KOMiciii 3 po3poOKu
KOHIIEeTIIii cucTeMHUX 3MiH /10 OCHOBHOTO
3akony Ykpainu [7].

Sk BigoMoO, JeMOKparig gk crocib
MOJITUYHOI SKUTTENIAIBHOCTI TIOJIiCY
(MicTa-ziepkaBm ) Ta i caM TEPMiH «/IeMO-
Kparist> Oy 3armoyarkoBani y Crapo-
nasuiit Iperii. Ha Bigminy Bij mipaBiiiH-
HS OomHOTO (ABTOKpAaTisd) Ta JEKIJTbKOX
(apuctokparis), IeMOKpaTisi po3TJigia-
JIACh SIK IIPABJIiHHS O1/IBIIOCTI, 110 MaJia 6

! Jlus. neranpHinte akTyanbHy Temy HoMepa «J/leMOKpaTis K OCHOBOIOMOKHUT NPUHIUIT CYYacHOTO KOHCTHTY-

niitnoro maxy Yxpainms [1].
© O. Ilerpumun, 2014
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OXOIIoBaTi GiIHUX 1 HEOCBIYEHMX
Jojiell. Y yacu PO3KBITY JieMOKpaTii Ha
HeHTpaibHiil 1romi Adin 36upanocs
6JU3bKO 5 TuC. 0CiO st TPUITHATTS
pilleHb 13 HaWBaKJMBIMINX ITUTAHb.
[Ipote caig posymiTu it Te, 110 «IIPaBJIs-
YU KJac» aHTUIHOI AeMOKPaTii a’k HisIK
He Mir OyTH peajbHO OiJBIIICTIO,
OCKIJIKM He BKJIIOYaB PaliB, 4yKUHIIB,
JKIHOK, SIKi Pa30M 1 CTAHOBUJIU TIEPEBaK-
Hy GiIbIIiCTh MelKaHIiB noicy !,

Yce 11e cnpusANIO HETATUBHIN OITIHII
JeMOKpaTii BUJATHUMMU AHTUYHUMU
dhinocodamu — I[lmatornom Ta Apuctore-
JIeM, a TaKoX B I1JIOMYy €BPOIIEHCHKOIO
MOJIITUKO-TIPABOBOIO JIYMKOIO /10 KiHIIS
XVIII ct. 3okpema, ApucToTesib 3aMicTh
NEeMOKpATii SIK «HeIpaBUIbHOI (hOpMU»
IIPABJIiHHS 3alPOIIOHYBAB MOJEJb 3Mi-
MIAHOTO TPaBJiHHA (MOMITII0). 3MilaHe
MPaBJiHHA OTPUMAJIO CBili PO3BUTOK 3a
yaciB CrapomaBuboro Pumy y Burmismi
pecmyOJTike, OCOBIUBOCTI YCTPOIO SIKOT
BOAYAMCsS y TOMY, 1[0 BCSI BJajga He
MOTJIa HaJle;KaTh HIKOMY — aHi OJHOMY,
aHi KUJIBKOM, aHi OijbIIOCTi, 110 Mayo O
3a0€e3MeYnT TPIOPUTET CIIPABU  yCi€l
crisipHOTH [8, 8].

[Tizwime inest HapomoBmamst Gysta 30a-
rayeHa HPaKTUKOIO BPSYBaHHS MiCT-
nepskaB [tasii, XpUCTUSHCHKUME TIHHOC-
TSMHU, PeCcIyONiKaHChKUMU  ieaaMu
MaxiaBesti, KOHIEMITIAMA JIeP;KaBHOTO
(UK. bonen) Ta maponnoro (JK.-7K. Pycco)
CYBEPEHITeTY, MEXaHI3MOM TIO/IITY BJIA/IN
(Ix. JIokk, I11. te MonTeck’e) [5, 13—122].
Ocrtaroyna 3MiHa OIIHOK Ha KOPUCTH
JIeMOKpaTii MoB’sI3yeThest 3 100010 Oyp-
JKYa3HUX PEBOJIONIH Ha €BpOIIEeliCbKOMY
KOHTUHEHTIi, yTBopeHHsAM CriosyyeHnx
[ITaTiB AMepuxnu y (opmi remMokpaTuy-
HOI pecryOJliky, sika TOKJWKaHa Oyiia
CTaTU «BJIAJI0I0 3aKOHIB, a He JIIOJLeH».

Ha ocHoBi BUBYEHHS TPaKTUKU PyHK-
IIOHYBaHHSA PI3HOMAHITHUX acolliaiii
BilOMU# [OCHIZHUK aMepPUKaHCbKOI

nemokparii A. e TokBiib 3pOOUB BUCHO-
BOK, IO JIOCSITHEHHIO METU 1 3aBJaHb
JIEMOKPATUYHOTO CITIBJKUTTS  aKTUBHO
CTIPUSIE YYacTh y TPOMAJICBKUX CITPaBax,
dKa CTUMYJIOE PO3BUTOK CBIJIOMOCTI
JIOJIel, CaMOPO3BUTOK Ta CaMO3aXHUCT
rPOMaTHCHKUX iHCTUTYIII [9, 371-503].
Bigreriep yBara HayKOBIIIB 30Cepe/iKy-
€TbHCS TIEPEyCiM Ha KOHKPETHOMY JIOCTi-
JUKeHHI TaKUX JIEMOKPATHYHUX THCTUTY-
TiB, sIK BMOOPH, IO/ BJIAAM, MEXaHi3M
«CTPUMYBAHbB 1 MPOTUBAr», 3aKOHO/IaBYA
BJIAJIa, 3aKOHOJIABYMI IIpOIlec, TpaBa i
cBOOON JTIOJIMHU, TAPAHTIi TIPaB TPOMa-
JITHCBKOTO CYCHIJIbCTBA, MICIIEBE CaMO-
BpsilyBaHHs, cyzoBa Biaaja. Ilpore 3
OTJIA/ly Ha aHTUYHE YSIBJIEHHS PO CyT-
HICTh HApOAOBIAIsA, ¥ TekcTi Koncrn-
tymii CIITA Tepmin «gemokpaTigy Tak i
He 3’IBUBCS.

Cepej HallbI/IbIIT 3arabHUX MAXOIB
/10 PO3YMiHHSI JIeMOKpaTii BUOKpEMJIIO-
0T 11 JIiGEpaJIbHy Ta COIiaIbHY KOHIIETI-
1ii. JlibepasbHa MOzEb AeMOKparii, SiKa
Ma€ AHTJIOCAKCOHChKE KOPIHHS, aKIleH-
Ty€ Ha iHIUBiZyaJbHUX IpaBax i cBOOO-
7axX Ta MPaKTUYHO 3BOJUTH JEMOKPATIO
110 1X TrporosioineHHs i 3axucty. Coitiaib-
Ha JEeMOKparis, OiIbII XapakTepHa s
MOJIITUYHUX PEKUMIB HUHITITHBOI KOHTHU-
HEHTaJIbHOI €BPOTH, 3BEPTAETHCS TAKOK
70 BaKJIMBUX TUTAaHb CIPABEIJIUBOTO
POBIOIIY coliabHUX OJar cepej pis-
HUX CYCIJbHUX BEpPCTB 1 COIiaJibHUX
IPyI, COMIaJbHOTO 3abe3ledeHHsT Ta
3aXUCTYy TPOMAJISTH.

Chorojini MHUTaHHS HaPOJOBIAMIJIS
POS3TSANA0OTHCS SIK Taki, MO TOBd3aHi
mepefyciM i3 TPaKTUUYHUMU acTIeKTaMU
opraHizailii IoJITUYHOTO Ta JeP;KaBHOIO
KUTTA. BoaHouyac MIUPOKUHU CIHEKTP
HAYKOBOTO aHaJli3y pIi3HUX AacCIeKTiB
JleMOKpaTii, il XapakKTepHUX O3HaK i
MPUHIUIIB 3YMOBJIEHUN aKTyaJbHOIO
noTpeboio (hopMyBaHHS Cy4acHOI KOH-
HEMNIIii IeMOKpaTUYHUX 3acaa, GopM Ta

! Adincrka eMokparis cTazia BiZoMoIo e if TlepecIiyBanHsaM cBoixX rpoMazisn Ta crpatoio Cokpara.
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MeTO/1iB (DYHKITIOHYBaHHS JlepsKaBHOI
BJIaaM, nepeabadae HeoOXiAHICTh 3Bep-
HEHHsI JI0 HalOIJIbII iCTOTHUX MOMEHTIB
Bi/IOBI/THOI KOHIIETITi.

OTxe, NOCTiKEHHST TMUATAHb JEMO-
KpaTUYHOI OpraHisarlii Iep;KaBHOI BJIan
3 MOIJISIy 3araJbHOTEOPETUYHOI FOPH-
crupyeHiii nepexbadae BHUCBITJIEHHS
Takux mpobseM: 1) HapoOIHOTO CyBepeHi-
tery Ta ¢opM ioro peamizaii (6esmoce-
PEeHBOI Ta TPENCTAaBHUIIBKOI); 2) CITiB-
BiZIHONIEHHS GIJIBIIOCTI Ta MEHIIOCTI Y
3/IMICHEHH] ZIeP;KaBHOI BIAH; 3) TOJIITY
JepsKaBHOI Biaau Ta 3abe3nedeHHs ii
MiZIKOHTPOJIBHOCTI; 4) 3aKOHHOCTI Ta
JIOTPUMAaHHS MPaB JIOAWHU Y Ji9IbHOCTI
Jlep>KaBHUX OPTaHiB.

Bimomuit pocaigHuk  geMoKpartii
JIx. CapTopi cTaBUTH JIBa OCHOBOTIOJIOXK-
HUX JAJS 1i€l KOHIEMNI[il TUTaHHg: II10
Take Hapop (demos)? i 10 Take BJaga
(kratos)? 1llono mepuioro BiH HaBOIUThH
He MeHIIIe TeCTH MOKJTUBUX iHTepIpeTa-
i1 TOHATTS «HApOo/»: 1) Hapo/ o3HAvae
OYKBaJIbHO KOJKHOTO; 2) HApOJ O3HAYAE
HEBU3HAUYEHY BEJWUKY 4YacTUHY, IyKe
6arato; 3) Hapo/l O3HAYAE HIKYUN KIIAC;
4) Hapo/l € HEeNOIJIBHOIO E€/IHICTIO, TIeB-
HOTO OPTaHiuHOIO IIJIICHICTIO; 5) HAPOJ —
1ie OiJIbIlIa YacTHHA, BUPaKEHA TIPUHITH-
oM abcoIoTHOI GiabiocTi; 6) Hapox €
OLIBIIICTIO, SIKa OOMEKeHa IIPUHI[UIIOM
nosaru jio ipaB MenmiocTi [ 10, 26].

BpaxoBytoun Te, 1110 «HapOI» HE MOKe
BKJIIOYATH OYKBAJIbHO YCiX, a TAKOXK Oe3-
Mocepe/IHbO Peasli3yBaTH 3arajibHy BOJIIO
(«BCi K oaWH»), 3a KOHIIEMIIE
K.-7K. Pycco, [I:x. Capropi yTouHIOE —
JI0 AKOI Mip IOBHUM Ma€ OyTH Hapo[,
ab0 CKIJIbKM o€l Ma€ CKJajaTh
JIOCTaTHHO BEJUKY MOTO YacTHHY, 100
HasWBaTucs «HapoaoMm»? Ha 1e Bina mpo-
HOHY€E JABI MOXJIMBI Bimmosigi — abo
OLIBIIICTD, sSIKa 6e33acTepPesKHO 3/IHCHIOE
IIOBHOBa)KEHHsI Bija iMeHi Hapony, abo
Taka OL/IbBIICTD, SIKa 3AIMCHIOE BIaLy 3a
MEeBHUX yMOB — BpaxXyBaHHS IHTepeciB
MEHIIIOCTi, TTOBaru /o IpaB i OCHOBOTIO-
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JIOKHUX CBOOOJ JIOAUHU, HEYXUJIHHOTO
MOTPUMAHHS BUMOT 3aKOHHOCTI Ta MPUH-
I[MITy BEPXOBEHCTBA I1paBa.

[Ipu 1pboMy TepeBaru OOMEKEHOI
OITTBIIIOCT] CHIpaBeINBO BOAYAIOTHCS Y
TOMY, 1[0 BOHa 3a0e311euye MOK/JIUBICTH
Gpary y4acTb y 3/11iCHEHH] BIIaJii i MEH-
IIOCTI, Bizl 4Oro mnpasiisgua Oi/IbIIiCTh, TAK
O6u MOBUTH, JOJATKOBO 30iTbITYETHCS,
HAOJIMIKAIOYNCH [I0 YChOTO HApOdy. 3a
TAaKUX YMOB MpaBJsiya OiJIbIICTD, Tak
caMO {K 1 MEHIICTh, MiATOPSIIKOBY-
I0YKCh EMHUM <ITPaBUJIAM TP, 3aKPill-
JIEHUM Yy KOHCTUTYIIIHHUX Ta 1HIIUX TIpa-
BOBUX HOPMaX, CKJIQIAl0Th Pa30M HapO/I sIK
[IeBHY OpraHiyHy IiIiCHICTh, 00’€xHany
CIJIBHUMH IT[IHHOCTSIMUA T2 HOPMaMHU.

Oco61BOi yBaru 3a Cy4acHUX YMOB
Ha0yBa€ BUCHOBOK IIOJIO XapaKTePHUCTH-
KU HAPO/Ty B POJIi TAKO1 COIiaIbHOI CITiJIb-
HOTH, 10 CKJIQ/IAETHCS 3 OKPEMUX 1H/H-
Bi/liB (TPOMAJISIH), SKi € «<)KUBOIO» OCHO-
BOIO JIEMOKpAaTii, OCKiJIbKM 1X BJIaCHA
1107151 Ge3MOCePeIHbO MOB’sI3aHa 3 10JIEI0
nep;KaBu, SKY BOHM CTBOPIOIOTH, 1 Ha
SIKUX BoHa cripaeThes [ 11, 34—35]. Tomy
JIAIlle HAPOJHUM CyBEpeHiTeT, 3acHOBa-
HUII Ha II0Ba3i J0 HEBiJ'€éMHUX IIpaB
JIOMUHU 1 TPOMAJSTHWHA, MOXe OyTu
HAJIEXKHUM Ta HAAIWHUM TiATPYHTIM
JIETITUMHOCTI BJIaI B JIEMOKPAaTUYHIN
npaBoBiil gepxkasi [12, 261-264]. Takum
YUHOM, KPiM TPaJUIiHHUX TUTAHb 1€MO-
KpPaTUYHOI JIETITUMHOCTI Jlep;KaBU I0pHU-
JUYHA TPOOJIEeMAaTHKA IEMOKPATIi 0XOTI-
JIIOE TaKOXK TPOOIEMH 3aKOHOABYOTO
peryJioBaHHS MiATOPSIKOBAHOCTI BOJI
MEHIIIOCTI BOJIi OLJIBINOCTI, TApAHTYBAHHSI
[paB MEHIIOCTI, IOPUANYHOTO 3abesrie-
YeHHS Ta 3aXUCTy OCHOBHMX TIPaB i CBO-
6o soautu i rpoMastauHa [13, 13].

Y takuii crnoci6 cTBOPIOIOTHCST YMOBH
g (hOPMYBaHHS «3aTrajibHOI BOJi» 3
BoJi ycix (sikomora OibInoil KifmbKoCTi
IPOMA/ISTH) IIJISIXOM JIOCATHEHHS KOMII-
POMICy 4K KOHCEHCYCY, SIKUIl HaWIIOBHI-
11e BUSBJISIETbCS B YMOBAX JIeMOKPATUY-
HOTO JMCKYpPCy — HPOIeCy TBOPEHHS
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JYMOK i TIparieHb, 3aCHOBAHOTO Ha OCHO-
BOIIOJIOKHUX CHIJIBHUX I[IHHOCTSX, IX
y3TO/KEeHHs 1 BU3HAUYEHHS IPIOPUTET-
HUX HAIPIMIB MOJITUYHOTO Ta COliaib-
HOTO po3BUTKY [14, 34].

3 TOTJISITY IOPUAMYHOTO TT/IX0/TY BaK-
JIUBUM € aKIIeHT Ha TOMY, IO JIeMOKpa-
TUYHI 3acajii opranisailii Ta (PyHKITIOHY-
BaHHsI JIepKaBu TependavaioTh Gessare-
peuHe JOTPUMaHHS OpraHaM¥ BJIaJu, iX
MOCAIOBUMHU 0c00aMMU, TPOMAITHAMK Ta
iX 00’€lHAaHHSAMU BUMOT YMHHOTO 3aKO-
HO/IaBCTBA. Y I[bOMY CEHCi He BTPavya€
CBOE1 3HAYYTIOCTI MOJIOKEHHS TIPO Te, 10
JIeMOKDPATisl y cy4dacHiii iep:kaBi He MOKe
icuyBatu 6€3 HEYXUJIBHOTO JOTPUMAHHS
BUMOT 3aKOHO/IABCTBA, a PEXKUM 3aKOH-
HOCTI, 1[0 CITUPAETHCS HA MTOBAry /10 IPaB
JIIOJINHU, € BAKJIMBOIO MEPEYMOBOIO Ta
HeOoOXiTHOIO CKJIQJI0OBOIO PeaibHOI J1eMO-
Kpartii.

3a cyyacHHUX YMOB JIeMOKpaTU4YHA
OpraHizarfist epskaBu MoKe OyTH OXapak-
Tepu3oBaHa 4K 3 TMOIJVISALY IHTeprpeTailii
CYTHOCTI JIeMOKparTii, siKa akKIeHTyE Ha
MIZI3BITHOCTI THUX, XTO 3IHCHIOE BJIALY,
KOHKYPEHTHOI MOjieJli, OCHOBHUM IIpHH-
ITUTIOM $SIKOI € TIOBCAK/IEHHE Ta epeKTUBHE
3/1iiICHEHHS BJIa/I1, CXBAJIEHOI HAPOJIOM.

JemMokpatuynuii miAxija, 3amo3uye-
HUII 3 apceHaly KJIaCHM4YHOI JIOKTPUHHU,
PO3IJIIIAETHCS Y KOHTEKCTI TOCSTHEHHS
3arajibHOTO 100pa, HAaMAHHS HAPOIY
MOKJIMBOCTI CAMOMY BUPINITyBaTH MMUTaH-
HS JIEPKABHOTO T CYCIHIJIBHOTO SKUTTS
6e31ocepesiHbo Ta Yepes3 OOpaHHs IIijl-
3BiTHUX Homy opraniB. Ha BaskamBocTi
npouenyp nanonsrae M. Ilymmerep,
MPAKTUYHO 3BOJITYN JIEMOKPATIIO /10 CUC-
TeMU 1HCTUTYIIN AJs NPUNUHATTS TOJIi-
TUYHUX (IIPABOBUX Ta aJMiHICTpPATHUB-
HUX) PillleHb, y SKill TPOMasHu 37100Y-
BAlOTh TPABO BUPINTYyBaTH, 3Maraiounch
3a rojiocu Bubopuis [ 15, 467—-468; 16, 7].
Take OayeHHsT aKIEHTY€E Ha <«TEXHIIll

YIpaBJIiHHS» i He 000B’SIBKOBO BKJIIOYAE
BU3HAHHS HapojHoro cysepeniTery!. Sk
pes3yJbTaT, IeMOKpaTisl TOBUHHA PO3TJIsi-
natucs i K hopma epskaBu B KOHTEKCTI
HAPOJIHOTO CYBEPEHITETY Ta 3/[iICHEHHS
Hapojosaaaaga [17, 61-62; 18], i gk
peskuM (PYHKIIOHYBaHHS BJIa/IU, 1O CIIN-
pa€eTbcsl Ha 3aKOHHICTb 1 JIOTPUMAHHS
IpaB JIIOIUHU.

[TocTaBuBIIM TUTAaHHA TIPO Te, YU
MOKYTh OYTH B IPOMA/ISTHCHKOMY YCTPOT
OyIb-sIKi 3acagyl [l YIPABJIHHS, SKIIO
JIOZIel CIPUiMaT TAKUMU, IKUMU BOHU
€, a 3aKOHM — TaKUMU, SKUMU BOHU
MOXYTbh OyTH, Ha JE€MOKpATiio y PpoJii
(bopmu ieprraBu BIiEpIIle BKa3yBaB y CBIid
yac sK.-JK. Pycco. /lemoxpartia 3aBxau
iCHy€e B MeKax IMeBHOI Jiep;KaBU, 3 SIKOIO
nop’ga3aHo  (PYyHKIIOHYBaHHA ycix 1i
IHCTUTYTIB, HATOMICTb BJIaJla HAPOLY
mo3a Me;KaM¥ JIeP;KaBHOCTI 3/1aTHA TIepe-
TBOPUTHUCS Ha HeOe3MeuHy BJIay HATOB-
my 4u ToBHe Oe3Biaaas (aHapxiio), 10
Hece 3arpo3y He JIMIe /I caMoi JeMo-
Kparii, a i 719 caMOoTO iCHyBaHHS /iepsKa-
BU Ta CYCIIJIbCTBA.

¥ 11bOMY KOHTEKCTi OCHOBHE TTUTAHHS
JIEMOKPATii CTOCYEThCS CITIBBIIHOINEHHS
MiK cOOOI0 HAPO/Iy Ta JIeP/KaBH, arapaTy
VIIPABJIHHS 1 TPOMAJITHCHKOTO CYCIIiJIb-
CTBa, TPaB i CBOOO JIIOAUHU i TPOMA/Is-
Huna [19, 270]. Takum unHOM, ifiest pu-
HAJIEKHOCTI BJaAW Hapomy, Oyaydu
MOB’43aHOI0 13 TI0/I0JIAHHAM OCHOBHOI
CYIMEePEYHOCTI MiXK JIeP:KaBOIO 1 HAPOIOM,
VPSZIOM i TPOMAJISTHAMHU, € 3aCaHUYOI0
JUId yCiX MOMKJIUBUX KOHIIETIA JeMo-
KpaTii, BiATIOBITHO JI0 YOTO JIEMOKpaTis
3aBKAM OLIBINOI ab0 MEHIIOI Mipoio
O3HAYAa€ HaAPOMIOBJIAN/L, CyBepPeHiTeT
HapoJly Ta HOTO y4yacThb Yy MOJITUYHOMY
sxurti [20, 41-43].

Jlemokparist y posi dhopmu jepxraBu
nepenbavae i BU3HAHHST CAMOBPSIHUX
IpeporaTuB TI'POMASTHCHKOTO CYCIIiJIb-
CTBA, SKe CITUPAETHCS HA 1€ caMe «CIPUii-

! Tak, y Bemmkiit Bpuranii cyBepemiTeT Tpagntiiiio BBaKa€Thes TIOMINIEHNM MiK KOPOHOIO Ta TApJTaMeHTOM, IO He
HepenKo/sKae (OyHKIIOHYBAHHIO /IePKaBHUX IHCTUTYTIB HA ICMOKPATHYHUX 3aca/laxX.
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HATTSL JIo/lell TaKUMU, SKMMHU BOHH €,
a 3aKOHIB TaKUMU, SKUMHU BOHU MOKYThb
Ta MOBUHHI OyTw». TakuM 4MHOM, Haii-
BaKJIUBINIOIO TIEPEIYMOBOIO JIEMOKpaTii
BUCTYTIA€ HallioHaJTbHa (IOJIITUYHA)
IJIGHTUYHICTD Ta €IHICTD, IKA 3HAXOIUTh
CBill BUSB SK Y CYBEPEHHIN TePUTOPiaib-
Hill Jep:KaBHOCTI, TaK 1 y PO3BUHYTUX
IHCTUTYIIIX TPOMAJTHCHKOTO CYCIILIb-
cTBa [21, 251].

Koncturytiifinicts jiep:kaBu 0O3HAYA€E
He JIUIIe y3aKoHeHHS edeKTUBHOI
opraHisailii Ta 3JiliCHeHHS JIep:KaBHOI
BJIaJ, a 1 0OMEKEHHS JIepKaBHOI BJIagn
IIPAaBOM 3 METOI0 3a0e3TeYeHHsT aBTOHOM-
HOCTI TPOMa/ISTHCBKOTO CyCIJIbCTBA. Sk
pe3yJIbTaT CyCIHiJLCTBO (DYHKITIOHYE SIK
Take, IO YIPABISETbCS JIEP5KABOIO, 1 €
BO/THOYAC CAMOBPSITyBATBHOIO CUCTEMOTO,
a JiepskaBa — SIK YIIPaBJIiHCbKA CUCTEMA,
110 BOIHOYAC 3YMOBJIIOETHCS CYCIIiTbHU-
mu rorpebamu Ta inTepecamu [22, 10—11].
Tomy 3amepeueHHs BUKJWKAE ITAXIiJ,
KOJIM Hapo/l PO3IJI/IA€ThCS Y POJI O3HA-
KU JIepsKaBU, X04 O SIKOIO iCTOTHOIO BOHA
He BBakasacs. JI. MamyT o6rpyHTOBaHO
HA3WBAE HAPOJ CYOCTAHITIEIO JeP/KaBU B
TOMY PO3YMiHHI, 1[0 HAPOJI € CAMOCTIHHO
icHyI0uO0, CcTabGiJIBHOI 1 MOCTIHHOW
OCHOBOIO PI3HOMAaHITHUX MOXKJUBUX
moaudikariii gepxasu (i He JuIIe
JIEMOKPATUYHOI B TIOBHOMY CEHCI CJIOBA)
Ta TOJIOBHUM YMHHUKOM i1 3MiH i pO3BU-
TRy [23, 17]. o aymMKy yTOYHIOE
B. YerBepHin — came Hallisl, sIKa 10JIi-
TUYHO CAMOBU3HAYAETBCS, 1 BUCTYIAE
cyOCTaHITIOHATIBHUM €JIEMEHTOM JleprKa-
Bu [22, 9]. 3Bimcm — Hapox Mae
HeBil'eMHe, BU3HAHe MiKHAPOHUM CITiB-
TOBApPUCTBOM, ITPABO HA BJIACHY JIEPKaBY,
€ 1i TBOpIleM, Hece BiJIITOBIIAbHICTD 32
PO3BUTOK JIePKaBH; JiepsKaBa MOKJIMKaHA
CJIYKUTU HAPOJY, HIXTO, B TOMY YUCJI 1
nepkaBa, He MOKe Y3ypIyBaTh HapOJ-
HUI CyBepeHiTeT.

BiamosigHo /10 11bOTO HAPOJ TOBHOIO
MipOI0 TIOBUHEH CaM YMPaBJISTH COOOT0
HIJIAXOM TPSAMO1 JIeMOKpaTii, HaTOMICThb
MEXaHi3M TPeICTaBHUIITBA MOXKe BUKO-
PUCTOBYBATHCS 1 JiJIs OOMEKEHHSI y4acTi
W KOHTPOJIO HApPOAY 3a 3INCHEHHSIM
BJIajii OOpaHUMU TTPEICTaBHUKAMHU, 30e-
pPEKeHHs X MOBHOBAKEHb. 3BiJICU Te3a
PO 0COOJIMBY 3HAUYYIIICTD JIJIsT HAPOJIO-
B/ 1HCTUTYTIB TPSAMOI JEMOKPATil:
pedepeHymiB, MmiaebicuTiB, HAPOAHUX
imiriatus, Gopm GesmocepeaHbOi TOJ-
TUYHOI aKTUBHOCTI, TIOETHAHUX 13 BUKO-
PUCTAHHSIM CydacHUX iH(hopMaIiianx
TEXHOJIOTIH /iJ1sT 3a0e3nedeHtst eheKTuB-
HOi ydYacTi TPOMAJsH y AUCKYCisIX Ta
yXBaJIeHHI Bi/IMIOBI/IHUX PilllCHb.

Pedepennymu sk immepatuBhi, Tak i
KOHCYJIBTaTHBHI, 3aCTOCOBYIOTBCS, SIK
[paBUJIO, JAJAd BUPIMIEHHS HAXOLIbII
BAKJMBUX IUTaHb JIEP;KAaBHOIO Ta CyC-
MJIBHOTO KUTTSA. BaThbKiBIIMHOIO pede-
penaymy npuiinato BBaxkatu IlIBeiina-
pifo, Hapasi IiHCTUTYT pedepeHayMy
3HANIIOB CBOE BifIOOPasKEHHST Y 3aKOHO-
JIaBCTBI GIJIBIITOCTI IEMOKPATUIHUX KPaiH
€sponu! [24]. Ha Bceykpaincbkomy
pedepennymi 1 rpymus 1991 p. Oys
3aTBeP/KEHUN AKT IIPOTOJIOIIEHHS He3a-
JIEKHOCTI YKpainu, Ha pedepeHpymi
16 kBiTHs 2000 p. TakOXK BUHOCHJINCS
MU TaHHS KOHCTUTYTiHHOTO pehbopMyBaH-
Hs. Buxiouno pedepenyMoM MOKYTb
BUPINTYBaTUCS TIUTAHHS PO BHECEHHS
3MiH g0 po3miniB I «3aranbri 3acaguy,
IIT «Bubopu. Pedepenmym» ta XIII
«Brecennss 3min g0 Koncturyii
Ykpainn» Koncruryiiii Ykpainu.

HesinuyxyBaHicTb HapoJHOIO CyBe-
peHiTeTy BUKJIOUAE PO3YMIHHS yCTAHOB-
40i BJIa[ HAPOLy B POJIi OJTHOPA30BOTO
aKTy, ICJsg SKOro BiH HIOMTO BTpayae
CBill cyBepeHiTeT. PO3yMiHHS IeMOKpaTii
SIK HapOJOBJA//IS He JIOIYyCKA€E BiJIMOBY
Bi/l CyBepeHiTeTy Hapojy, HaBiThb SKIIO

! InctutyT pedepensyMy 3HaHIIOB cBOE BiTOOpaKeHHs y 3aKOHOAABCTBI MEPEeBAKHOI OINBIIOCTI JIeMOKPATHIHIX
kpain €Bpornn Ta cBity. 3 nouarky XX cr. B €Bpomni Oyjo mposeneHo moHan 365 saraabHOHAIIOHANLHUX

pedepenaymiB.
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e 3/1IICHIOETHCS HIJISIXOM T'OJIOCYBAaHHS
YU IHITUX JeMOKPATUYHUX MPOIIENyP,
y OyIb-sIKOMY pasi i y TaKOMYy BUTIAJIKY
3a HAPOJIOM SIK JIPKEPEJIOM BJiajin 30epira-
€TBCS IIPABO IIOBEPHYTH CBOI HEBIAUYKY-
BaHi npasa. Hesiguy:KyBaHiCTb HAPOHO-
0 CyBepeHiTeTy He 0OMEKYEThCS i TO/I,
KOJIU JIEMOKPATist JIUIIie Ha/la€ 3aco0H, 3a
JIOTIOMOTOIO SIKUX Hapo/l OTPUMYE 3MOrY
3MICTUTH CBOiX TPABUTENIB MLISAXOM
3arasbHUX BUOOPIB [25, 164—165].
[IpasainHsg HApoay Jullle PO3MOYNHA-
€TbCS 3 MOTO BU3HAHHS Y POJIi JKepesa
BJIAJTH, Y TIOJIATTBIIIOMY BJIajla HAPO/LYy M€
3IMCHIOBATHCS BiTHOCHO ITHOTO K HAPO-
ay. SKIMo K BUXOAUTHU He JIUIIE 3 aKTy
MPOTOJIONIEHHS BJIAIM Hapoay, a i 3
BPSIZLyBaHHSI HapoAy, TO MpobjeMa, 3a
Jlx. Capropi, CKJIaa€Thcs 3: ) caMo-
BPSTHOCTI Hapoay (TIpsSMa JeMOKpaTis);
6) BU3HAHHS HAPOLy 06’ €EKTOM YITIpaBJIiH-
Hs, HAJl SKUM 3/TIMCHIOIOTD BJIA/LY; B) JIETi-
TUMHOCT] YTIPaBJISIOUMX, SIKa MOXOJUTh
BiZl Hapomy; r) oOpaHHS IX HapOIOM;
') KepyBaHHs ypsiny Hapojom [10, 39].
OT:xe, cam akT TPOBeIEHHS BiJIbBHUX
BUOOPIB HE MOKe OYTH HAAIHHUM KPUTE-
PIEM CIIPaBKHBOI IEMOKPATii, Ha IJISIXY
ii mpakTruHOI peasizailii mocrae npobe-
Ma — SKUMHU crocobamMu i 3acobamu
MOTPiOHO MaKCUMATbHO 30iTbITyBaTH
BIUINB HApOAY Ha 3/IHCHEHHS BJIAIH,
chopmoBaHoi BiJ iMeH1 HApOLY, 3/1iICHIO-
BaHOI 1110/10 Hapoay. HaTomicTh iHCTUTYT
MPEJCTAaBHUIITBA TIOPOJIKYE BasKJIMBe
HUTAHHS II[0J[0 CIIIBBIJHOIIEHHS MIX
HOMIHAJTPHUMU Ta PEATbHUMU HOCIIMU
BJIQ/IHUX ITIOBHOBa)KeHb, ajiKe BJaja
MPAKTUIHO HE MOsKe Oy TH YMMOCH iHIITNM,
HiXK 3ificHennaM Biaam [10, 33].
3arocTpOOTh MUTAHHS CITiBBIIHO-
HIEHHST Mi?K OCHOBHUMU (hopMamMu JieMo-
KpaTii (IIPsIMOIO 1 TIPEJICTAaBHUIIBKOIO) H
ocobmBoOCTI cydacHoro coriymy. Hara-
naemo, 1o 3a JK.-7K. Pycco, smire nese-
JIMUKI pecttybriky 31aTHI 6e31mocepesibo
peasi3yBaTH 3arajbHy BOJIO HAPO.LY, SKa
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31711 CBOEI «UMCTOTH» HE BU3HAE Hid-
KMX BiZIMIHHOCTEH, 1 TOMY IIOBUHHA 00X0-
JAUTHCS B3arayi 6e3 yCsSKOro IpeicTaB-
HUIITBA.

Bynab-sixa Byiajia 32 CBOEIO «COIiaib-
HOIO TIPUPOJIOI0» CITUPAETHCSA Ha 006’€K-
TUBHUN YUHHUK, AIKUN IIO0JdATa€E B 11
myOJiYHOMY XapakTepi, ajyke Biaja He
MO’Ke PeasibHO iCHYyBaTH, Tak O MOBUTH,
«caMa 11 cebe», BOHA 3AIMCHIOETHCA
JIAIIE y BITHOCMHAX MIXK JIFOJ[bMH, KOJH
BOHU [IIIOTh Pa30oM B3ajlJisl JIOCATHEHHS
CHIJIBHOTO pe3yJbraTy. 30Kpema, Jep-
JKaBHA BJIajla SIK OpraHisailist myOJiaHO-
BJIQJ[HUX BiTHOCHH y MacmTabax ychoro
CYCITLJIBCTBA MOKE MAaTU CBOIM «TIPUPO/I-
HUM» JIKEPEJIOM TaKy PIBHOBEJUKY CTO-
COBHO cebe CIIJIbHOTY, SIKOI0 MOXe OyTh
JIATIIe HApO/I.

[Te mosioskeHHsT Ma€ BasKJIMBe 3HAUEH-
H4 JIJI1 PO3YMIHHS COIAJbHOI PUPOJN
HAPOJHOTO CYBEPEHITETY, [KepesioM i
CYBEPEHOM JIEP/KaBHOI BJIaIn MOKe OyTH
JIUTIIe HApOJ SK TeBHA IITICHICTb, TO
JKEpeJioM BJIAJ B MeKaxX MiCIeBOTO
CaMOBPS/IyBaHHS BUCTYIIA€ BIJIMTOBiHA
TepuTopiajibHa rpomajia. 3Bijcu — BijI-
MiHHOCTI ¥ criocobax (popMyBaHHS IIPe/l-
CTaBHUIIBKUX OPTaHiB JIePKABHOI BJIAN
i OpraHiB MicCIeBOTO CaMOBPS/yBaHHH,
0COOIMBOCTI X KOMIIETEHI[i Ta BiAMOBi-
JTAJILHOCTI.

Biamosigno # geMokpaTuyHa aepska-
Ba, chopMOBaHa Ha 3aca/laXx BU3HAHHS
HApO/Ly €INHUM JKEPEJIOM BTN, BUCTY-
A€ He JINIIE JIETITUMHOTO, 2 I aBTeHTHY-
HOIO y TIOBHOMY CEHCI CJI0Ba Ha BiIMiHY
BiJl IHIIINUX JIep;KaBHUX YTBOPEHb, IKi HE
BU3HAIOTh HapoaHuil cyBepeniteT. Ille B
o/Hil 31 cBOiX panHix npamb K. Mapkc
9iTKO c(hOPMYJIIOBAB TE3Y, IO CAMe JIeMO-
KpaTisi BUCTYIAE KPUTEPIEM ICTUHHOCTI
(opMu epkaBU, OCKIIBKM came B Hiif
«(opMaZbHUN TPUHIMIT € BOAHOYAC i
MaTepiaTbHUM MPUHITUTIOM> |26, 252].

Jluist HasiekHOI opraHisariii i 3/1ificHeH-
HSI TIOX1/THOI BiJl HAPOJHOTO CyBEPEHITETY
JIepsKaBHOI BJTaJIM IOTPiOEH IO/ BJIa/u,
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KU 4aCTO-TYCTO PO3IJISZIAETHCS Y POJIi
HaBaXJIMUBINIOTO TPUHIIUITY J€MOKpaTii,
y Oy/Ib-sIKOMY pasi, Ik HalOiJIbII JTi€BHii
KOHCTHUTYIIIHUI 3ar00IKHUK Bijx mepe-
TBOPEHHS JeMOKpaTii B Tupaniio. Ilpnm
IIbOMY HE CJIiJl HeJIOOT[IHIOBATH U TaKWi
acrekT po30yMOBM BJAAU B epPiKaBi,
KWW 1HOJII HAa3MBAIOThb <«BEPTUKAJIbHUM
MOJIIJIOM BJIA/IN», KOTPHil epebadae ne
JIATIe JIOTJIbHICTD (pejiepalibHOTO JIep-
JKaBHOTO YCTPOIO 32 MEBHUX KOHKPETHO-
iCTOpUYHMX YMOB, a il HeOOXiAHICTD ISt
Oy/1b-SIKOI JIepsKaBy, 3aCHOBAHOI HA JIEMO-
KpaTUYHUX MPUHIIUTIAX, TIepeadi Bimo-
Bi/THUX BJIQJIHUX MMOBHOBAXKEHb BiJl 11€H-
TPpaJIbHUX JlepsKaBHUX OPTaHiB JI0 Miciie-
BUX, (DYHKI[IOHYBaHHS TOBHOIIHHOI CUC-
TEMHU MICIIEBOTO CaMOBPSILyBaHHS [27].

Oxkpemoi yBaru morpebye THTAHHS
o/10  OOIPYHTYBaHHSI 0GOB’SI3KOBOCTI
pillleHb BJIA/N, STKA TTOXOIUTH BiJl HAPOLY,
JUISL HApo/ly B POJIi TOTO, Ha KOO Taka
BJaa posnoBcokyeTbes. [lepemycim,
BUXOJAAYU 3 HeoOXisHOCTI (yHKI[IOHY-
BaHHSI MEXaHI3MiB IPUUHSTTS PillieHb 3a
JIEMOKPATUYHUM TTPUHITUIIOM OiJIBIITOCTI
roJIociB, ciig moroauTucd 3 000B’I3KOM
BUKOHYBaTH pitnerHst 6ibmrocti. [poma-
JISTHU 3000B’s13aHi BUKOHYBATH I1i pillleH-
H$l, OCKUJIbBKM BU3HAIOTb IPUHIUIL, IO
PILIIEHHST YXBAIIOE OLIbIIICTD, a TaKOK
CIIPaBEJINBICTh 1 PalliOHAJIBHICTH IIPO-
neyp ix yxsanenus [20, 48]. Came Tomy
MO’KHA 3pOOUTH BIHCHOBOK, 110 TPOMA/ISI-
HU Y JIEMOKPATUYHIN Jep:KaBi TOTOKY-
I0ThCS HE JIMIe HA MPUKHSATTS SIKOTOCh
MEeBHOTO PillleHHs, TPUUHATOTO MIJIIXOM
rOJIOCYBaHHsI OiJTBIIOCTI, a i Ha BiIMOBII-
HY CHCTeMY JIeMOKPATUYHOTO yXBaJIEHHS
pillleHb, YHOPMOBaHY KOHCTUTYII€IO 1
3aKOHOM.

Biache, gemokparis € HaitOibIn Bij-
MOBIIHUM MIATPYHTAM COIIQIbHOI JIep-
JKaBM, SKa BHACJIIOK CBOEI IMHUPOKOI
COITIAJIbHOI OTIOPU JIa€ 3MOTY BUpIIITyBa-
TH He JIMie TOJITHYHI mpobaeMu cyc-
MiJIbCTBA, a U IMUTAHHSI COI[laJIbHOI Ta
€KOHOMIYHOI piBHOCTI. HaTomicTh 3Hau-

*« MPABO YKPAIHW « 2014 « Ne 5 +

Ha HEpIBHICTb y CYCHiJBbCTBI 3/aTHA
ICTOTHO TIEPENIKOIUTH JIEMOKPATUIHUM
npoiesypaMm (opMmyBaHHS 3arajbHOI
BOJII Ta CIJIBHUX iHTepeciB. Tomy cyuac-
Ha JIEMOKpATisl CIIMPAEThCS Ha CepeaHiil
KJac, 4iTKe TparHeHHsl CYCHiTbCTBa O
JIKBiaIii HeOOrPYHTOBAHOI COIiaIbHOI
Ta eKOHOMiuHOo1 HepiBHOCTI |20, 71].

HaromicTp comianbpHa gep:kaBa He
Moke OyTW JIviiie MacUBHUM BigoOpa-
JKEHHSIM BIJITOBI/IHOI COIIAIbHOI Ta €KO-
HOMIYHO1 iH(PaCTPYKTYyPH, BOHA TTOKJTH-
KaHa BWKOHYBaTH aKTUBHY pOJb 1
comiasbHi (PyHKINT IS JTOCATHEHHS
COIIAJTIbHOTO KOMITPOMICY Ta 3JIaro/ii B
CYCHLIBCTBI, TTPUMKU COIliaJIbHO BPa3-
JINBUX BEPCTB HAceJIeHHs. Y 1IbOMY CeHCi
colliaJibHa JIEMOKPATid pa3oM 3 COIliajib-
HOIO JIEP’KaBOI0 MOXKYTh PO3TJISIZIATUCS Y
KOHTEKCTI, /10 TeBHOI MipH, «COIiaJbHOI
iHJKeHepii», sKa, 3a orinkoio K. ITormepa,
PO3BUBAETHCS TAKUM YMHOM Y ITPABUJIb-
HoMy Harpsimi [25, 152].

[Toxii Ha Mexxi XX cT. akTyasisyBaan
MUTAaHHS TIPO HEOOXIiJHICTh BUBYEHHS
KOHKPETHUX CIIOCOOIB MEPEXOLY /10 JIeMO-
KpaTii  (JIeMOKPATUYHOTO TPaH3UTY).
Y TakoMmy KOHTeKCTi Jiibepastisaliisi pos-
IJISIZIAETHCS JIUIIE B POJIi BUXIZIHOTO eTaIry
JIEMOKpPaTUYHUX TpaHchopMalliil, sSKuii
JidTe Tepeiy€e, BJacHe, JeMOKpaTu3allii
CYCIIJIBCTBA, IIOB’S3YETHCS, TOJOBHUM
YUHOM, 13 PO30Y0BOIO THCTUTYIIIH EMO-
KpaTUIHOTO pekumy [28, 607—645].

Boanouac peMokparisi came B posy-
MiHHI (hOpMU Jep;KaBU He MOKe OyTh
3BEJIEHOIO /0 €IMHOTO Ta HEMIOBTOPHOTO
HabOpy TEBHUX IHCTUTYTIB Ta MeXaHi3-
MiB, SKi Higusiraau 6 «ekcraHcii» B iHmi
kpainu. [losiTnuHe PiI3BHOMAHITTS cyvac-
HOTO CBITY 3YMOBJIIOE CBOEPiIHUI T1epe-
XiJIHUI CTaH JeMOKpaTii, sIKy 1HO/li Ha3u-
BalOTh <«MOJIOJIOIO JIEMOKpPATI€I0», 3Mic-
TOBHI XapaKTEPUCTUKU IKOi 3a7Ie5KaTh SIK
Bijl cTyreHs1 HaOJIMKEHHST [I0 3arajibHO-
BU3HAHUX I€MOKPATHYHUX TPUHIIATIIB
Ta CTAaHJApTiB, TaK 1 BpaxXyBaHHS KOH-
KPETHUX COIIaJbHO-ICTOPUYHUX YMOB 1l
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PO3BUTKY, 0COOJUBOCTEN TOJITUYHOI Ta MPAKTHKOI (DYHKIIOHYBaHHS YIIPaBJIiH-
MPaBOBOI KyJBTYPH, HAITIOHAJIBHOTO JIep- CHKUX CTPYKTYP.
JKaBHO-TIPABOBOTO  YCTPOIO, YCTAJIEHOTO
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MeTtpuwwnH O. B. leMokparTis iK OCHOBa NMpaBoOBOT|, coLianbHOT AepikaBu
AHoTauis. Y cTaTTi BUCBITNEHI Hanbinbl 3aranbHi TEOPeTUYHI 3acafy KoHLUeNuii aemo-

KpaTii B KOHTEKCTi BM3Ha4YeHUX KoHCTUTyLielo YKpaiHM 3aBAaHb (POPMYBaHHS MpPaBOBOI,
couianbHoi fepxaBu. 3pobneHo KOPOTKMIN Ornag OCHOBHUX AMCKYCIMHUX MOMEHTIB Teopin
[eMoKparTii Sk B iICTOPMKO-NOMITUYHOMY acnekTi, Tak i 3 nornsaay cy4acHoro aHanisy. 3okpema,
yBara akLeHTY€eTbCA Ha TOMY, O AOCIAXEHHS AeMOKPATUYHMX 3acaf NPaBoBOi, coLianbHOT
[ep>KaBu nependadac 3BepHEHHS [0 NTaHb: 1) HAPOJHOro CyBEPEHITETY Ta (hOPM NOro pea-
nizauji (besnocepenHbOi Ta NPeACTaBHULILKOI); 2) CNiBBIGHOLEHHS BiNbLIOCTI Ta MEHLLOCTI
y 30iNCHeHHi aep>aBHOT Bnaau; 3) Nodiny AepkaBHoi BNaamn Ta 3abe3nederHs ii NigKoHTp-
ONbHOCTI; 4) 3aKOHHOCTI Ta AOTPMMAHHA NPaB MOAMHW Y AiANbHOCTI OepXaBHUX OpraHis.
OcobnuBa yBara NpuAinNseTbcs npobnemMam peasizalii HAPOAHOro CyBepeHITeTY, poni npef-
CTaBHUWLbKOT leMoKpaTii ANa HanexXHoT opraHisauii Bnaam B Cy4acHiv aepxasi. Takox 0ocni-
IKYETbCSA MUTAHHS HaLioHaNbHOT (MONITUYHOT) iMEHTUYHOCTI Hapody sk CybcTaHuii gemokpa-
TUYHOT Aep>KaBK, NUTaHHA NOAINY BNAAW AK rapaHTil Big NepeTBopeHHs AemMokpaTii B TMpa-
Hilo, 3HAYeHHs1 3aKOHHOCTI Ta OOTPUMAaHHS NpaB NOAUHW AN peanidauil eMoKpaTUYHMX
NPUHLMMIB.

Knio4oBi cnoBa: nemokpaTuyHa Aep>KaBa, HapoOHUI CyBepeHiTeT, popmun AeMoKparTii,

noAin Bnagu, npasa NogunHU.
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MeTtpuwuH A. B. [leMokpaTusi Kak OCHOBa NMPaBOBOro, COLMANbHOro rocyaapcTea

AHHoTauums. B cTatbe ocBellieHbl Hanbonee oblme TeopeTnieckne 0CHOBbLI KOHLEMLMM
LLleMOKPaTUN B KOHTEKCTE onpeaeneHHblix KOHCTUTYLmMel YKpanHbl 3aaa4 opMUpoBaHus npa-
BOBOI0, CoOLMaNbHOro rocygapcrea. CAenaHo KpaTkmii 0630p OCHOBHbIX [AMCKYCCUOHHbIX
MOMEHTOB TEOPUI AEMOKPATMM KaK B UCTOPUKO-MONUTUYECKOM acnekTe, TaK U C TOHKW 3peHus
COBPEMEHHOIO aHanm3a. B 4acTHOCTW aKLEeHTUPYeTCs Ha TOM, Y4TO UCCNeoBaHNs AeMOKPaTH-
4eckMX MPUHUMMNOB MPABOBOrO, COLMASbHOrO rocyfapcTBa npednonaraetT obpalieHve K
Bonpocam: 1) HapoAHOro CyBepeHnTeTa 1 hopM ero peanmsaumm (HenoCcpeaCcTBeHHON 1 Npej-
CTaBUTENIbHOW); 2) COOTHOLLEHMS DOMbLUMHCTBA U MEHbLIMHCTBA B OCYLLECTBIEHNN FOCyaAap-
CTBEHHOW BAcTVW; 3) pa3geneHus rocyaapCcTBeHHON BNacTh 1 obecneyeHns ee NoAKOHTPONMb-
HOCTW; 4) 3aKOHHOCTM W CODMofEHWs MpaB YenoBeka B AesTeNbHOCTM roCyAapCTBEHHbIX
opraHoB. Ocoboe BHMMaHVe yaenseTcs npobnemMamM peann3aumm HapoaHOro CyBEPEHUTETa,
pONN NpefcTaBUTENIbHON AEMOKPATUM AN Hanexallen opraHi3aumy Bnactm B COBpeMeH-
HOM rocydapcrtee. Takxke UCCIIeAyeTcs BOMPOC HaLMOHanbHOM (MONUTUYECKOM) MOEHTUYHOCTA
Hapoaa Kak CybCTaHUMK [eMOKpaTUYeckoro rocyAapcTBa, BOMPOC pasfeneHws BiacTh Kak
rapaHTVM OT NpPeBpaLleHNs AeMOKPATUM B TMPAHWIO, 3HaYEHWUs 3aKOHHOCTU U CObMofeHs
npaB YefloBeka A1 peann3aummn AemMoKpaTUIeckux NpUHLUMMOB.

KnioueBble croBa: [NeMOKpaTM4ecKoe roCyfAapCTBO, HAapPOAHbI CyBepeHUTET, (hopMbl
LleMoKpaTuK, pa3faeneHne BRacTu, Npasa Yenoseka.

Petryshyn O. Democracy as a Basis or Legal and Social State

Annotation. The article highlighted the most common theoretical foundations of the
concept of democracy in the context of the established by the Constitution of Ukraine tasks
for development of legal and social state. The author made a brief overview of main discussion
points of theories of democracy not only in historical and political perspectives, but also from
the point of view of modern analysis.

Particular emphasis is placed on the fact that the study of democratic principles of legal,
social state provides for an appeal to: 1) national sovereignty and forms of its realization
(directly and representative); 2) the ratio of the majority and minority in exercising state
power; and 3) separation of state power and its controllability; 4) legitimacy and human rights
in the work of public authorities.

Particular attention is paid to problems of national sovereignty, the role of representative
democracy for the proper organization of power in the modern state. The article covers the
investigation of the issue of national (political) identity of the people as the substance of a
democratic state, the issue of separation of powers as a guarantee of transformation of
democratic into tyranny, the value of legitimacy and observance of human rights for the
realization of democratic principles.

Key words: democratic state, national sovereignty, forms of democracy, separation of
powers, human rights.
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CYB’E€KTU KOHCTUTYUIMHO-ITPABOBUX
BI/THOCHUH: ITOHATTA, BUAUAU, IINTAHHA
KOHCTUTYIINHOI MIPABOCYE’E€EKTHOCTI

OBi peasii ChOTO/IEHHS, ITOB’S-
3ani 3 Pesousonieto TigHocti
2013-2014 pp. ta ii pesynbrara-
MM 1 HACJiJKaMM, a TAaKOX MacliTaOHU-
MU TOJITUKO-TIPABOBUMHU T1€PETBOPEH-
HSMHU 1 1TPaBOBUMM pedopMaMu, poO3Io-
YaTUMU HUHI B YKPaiHi, 3yMOBUJIU SIKICHY
3MiHYy KOHCTUTYIIWHO-ITPABOBUX BIiJl-
HOCHMH B YKpaiHi, Tpu3BeJn /10 TPaHC-
(hopmartii mpaBoBOTO CTATYyCY X YYaCHU-
kiB. OueBUHOIO BOAYaEeThC I HEOOXi -
HICTb HAYKOBOI peBi3il OKpeMUX Teope-
TUKO-METO/IOJIOTIYHUX TIOJI0KEHb PO
cy6’€KTIB  KOHCTUTYIiIHO-TIPAaBOBHUX
BIIHOCHWH i iX cucTeMy, cpOPMOBAHUX Y
BITYM3HSIHIN MPABOBIH HAYIII.
Koncruryriiitte mpaBo, Oyaydn ojHi-
€10 3 HANOIJIBII JAWHAMIYHUX Trajysei
[IpaBa, PeryJioe 3Ha4YHe KOJIO CYCIIIbHUX
BifiIHOCUH Yy Jep:kaBi. | xoua mpeamer
KOHCTUTYIIHHOrO I1paBa TPaAUIiITHO
MOB’3y€ThCS, HacaMIlepesl, 3 Bi/IHOCHHA-
MU BOJIOJIAaPIOBAaHHS B JiepsKaBi, Taki Biji-
HOCHHM He BHUYEpIIyIOTb BCe KOJIO CyC-
MiJbHUX BIAHOCUH, 110 PETYJII0I0ThCS
HOPMaMM KOHCTUTYIi#HOro mnpasa. Ha
Halle epeKoHaHHs, TPeIMeTOM KOHCTH-
TYIIIHHOTO TpaBa € IyOJiYHO-TIPaBO3a-
XMCHI, yCTaHOBYI Ta iHIIM 11y 6/ YHO-BIaI-
Hi CyCITiJIbHI Bi[HOCWHH, 1110 BUHUKAIOTD,

© B. ®enopetko, 2014
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00Kmop Wpuou"HuUX HayK, npogpecop,

0eKaH PUOUMHO-NCUX0102IYH020 (haKy1bmenty
(Hauionaavna axademisa enympiwnix cnpas),
3acayxcenuil ropucm Yxpainu

3MIHIOIOTBCS Ta TIPUITMHSIOTHCS B CUCTE-
Mi Takux cy0’€KTiB, SIK JIOAWHA, HAPO/I,
IPOMa/ISTHChKE CYCIIJIbCTBO 1 10TO 1HCTHU-
TYTH, OPTAHU JIeP>KABHOI BJIAJIU 1 OPraHu
MICIIEBOTO CAaMOBPAyBaHHS, iX MOCA0BI
oco0O.

OT:xe, KOHCTUTYIIIHO-TIPABOBi BijI-
HOCUHU — Tle HOPMAaTWBHO BU3HAUYEHI
(YHOPMOBaHI) CyCIHIJIbHO Bi/J[HOCUHHU, IO
BUHUKAIOTh, 3MIHIOIOThCS 200 TIPUTIHS-
IOTbCSI BHACJIJIOK [IiSIZTBHOCTI 4K ITOBe-
JIHKK Ccy0'€KTIB KOHCTUTYLIHHO-IIPABO-
BUX BimHOCHH, ab0 X He3aJIeKHO BiJl iX
BOJIi, SIK pe3yJIbTaT MeBHOTO CTaHy, Ipa-
BOBOTO PEXXUMY YU CTATYCY, 1 TOPOJKY-
I0Th KOHCTUTYI#HI TpaBa it 000B’A3KN
YUYACHUKIB IUX Bi[HOCUH.

o pukany, KOHCTUTYIIHHO-TIPaBO-
Bi BIJ[HOCMHU MO’KHA KJyacu(ikyBaTH 3a
3MICTOM OKPEMUX BiJIOKpEMJIEHUX TPYII
KOHCTUTYIIMHO-TIPABOBUX HOPM, Ha
OCHOBI SIKUX BUHUKAIOTh, 3MIHIOIOTbCS Ta
MPUTTTHSIOTHCS KOHCTUTYIIHHO-TTPABOBI
BigHOCHHU. BianosizHno 10 icHy0401
CUCTEMU IHCTUTYTIB KOHCTUTYLIHHOTO
npaBa (CUCTEMU KOHCTUTYIIHHOTO TIpa-
Ba) MOKHa BUOKPEMUTH TaKi OCHOBHI
BUJIM KOHCTUTYIIHHO-TIPABOBUX Bi/IHO-
CUH: TIPABOBITHOCUHU, TIOB’3aHi 3 OCHO-
BaMU CYCIIIJIBHOTO 1 JIep;KaBHOTO JIaLy;

83




B. ®efopeHko

IIPaBOBIZIHOCUHY, 1110 BUHUKAIOTD Yy 3B’S13-
Ky 3 peaJiisallieio npas, cBo00j1 i 0608’13~
KiB JIIOAWHM; IPAaBOBIIHOCUHH, ITOB’ sI3aH1
3i smilicHeHHsSM 6Ge31mocepeIHbOI eMO-
KpaTii; mpaBoBiiHOCUHU Y cdepi 37iii-
CHEHHS Jlep:KaBHOI BJaZn (3aKOHO/AB-
401, BUKOHABYOI, Cy/I0BOI); MTPABOBI/IHO-
cuHn y cdepi aMiHICTPaTUBHO-TEPUTO-
piaJbHOTO YCTPOIO; MPABOBIIHOCUHU Y
cepi MicIieBOro caMOBPSILyBaHHS TOIIIO.

Pazom i3 TuM iMaHEHTHI FOPUANYHI
BJIACTUBOCTI PI3HUX BU/IIB KOHCTUTYITiiA-
HO-TIPABOBUX BiJIHOCUH 3aJI€3KaTh HACAM-
nepes Biji 0cOOJIMBOCTEN TIPABOBOIO CTa-
Tycy ix ydacHukis. Ili BractuBocTi oTpu-
MYIOTh CBOE BTLJIEHHS Y IIpaBax i 000B’s13-
Kax cy0'€KTiB KOHCTUTYIIITHOTO TTpaBa, a
TaKOXK y KOHKPETHUX KOHCTPYKIIISX 1X
KOHCTUTYIITHOT 1TPpaBoCy® €KTHOCTI, 110
y GLJIBINOCTI BUIAAKIB YHOPMOBYIOThCS B
Koncrutytii Ta 3akoHax YKpainm.

B ropuanuHiii Hay1i «cy0’e€KT KOHCTH-
TYIIIHHOTO TpaBa» Ta «Cy0'€KT KOHCTH-
TYLIHHO-TIPaBOBUX BIJJTHOCUH» HE PIJIKO
BXKMBAIOTBCS SIK TOTOXKHI. Ajle Take 0TO-
TOKHEHHsI, Ha Hallly YMKY, € HECTOUHHM.
YV sarasbHiii Teopii mpasa 1 cy6 eKToM
MpaBa po3yMilOTh MOTEHIIMHOTO yUYaCHU-
Ka IPAaBOBi/IHOCHUH, HA/LJIEHOTO IIPaBO-
3maTHicTIO. Berynaouu y mpaBoBiiHOCH-
HU, TakKuil cy0'€KT peaisye CBOIO Jiie-
3/1aTHICTD 1 BUCTYIIA€ YYAaCHUKOM II€BHO-
ro Bujy upaBoBigHocuH. Haenenuii
i/1Xi B6a4aeThest 3arajioM IIPUAHITHIM
1 1711 y9aCHUKIB TaIy3€BUX ITPABOBiTHO-
CHIH, BKJIIOYAIOUU i CyO'€KTIB KOHCTHUTY-
MIHHUX TTPaBOBITHOCHUH.

PosmeskoBytoun Bullle 3a3HaveHi CIo-
pi/iHeHi, ajie He TOTOKHI MTPaBOBI KaTero-
pii, MOJKHa JIiHTH BUCHOBKY, IO Cy0 €KT
KOHCTUTYIIHHOTO MMpaBa € MOTEeHIIHHUM
YYaCHUKOM KOHCTUTYIIMHO-TIPAaBOBUX
BiZIHOCHH, a Cy0’€KT KOHCTUTYI{ITHO-TIpa-
BOBUX BIJTHOCHH € TX 6€3M0CcepeIHiM yJac-
HUKOM. /[J151 XapakTepucTUKU aKTUBHOTO
CKJIa/IHUKA (KOMIIOHEHTY ) KOHCTUTYIIii-
HO-TIPABOBUX Bi/IHOCUH 32 BU3HAUYEHHIM
JIOIIJTBHO  3aCTOCOBYBATU  KaTETropiio

84

«Cy0’€KT KOHCTUTYIIITHO-TIPAaBOBUX Bijl-
HOCHUH».

Bignosizno 10 Bulie 3a3HaueHOIoO
cy0’'€KTH KOHCTHUTYI[ITHO-TIPABOBUX Bijl-
HOCHUH — 1€ YYaCHUKHU CYCIIJIBHUX BiJl-
HOCHWH, HaJIiJIeHI KOHCTUTYIIIIHOTO TIPaBO-
cy6’ekTHicTIO (TPaBO3AATHICTIO Ta Jli€-
3IATHICTIO), 1[0 CBOEIO IOBEIIHKOI abo
JUSUIBHICTIO, YW K mepeOyBaHHSIM 11032
CBOEIO BOJIEIO B TIEBHOMY TIPAaBOBOMY CTa-
TyCl, peKMMi UM CTaHi Ha TiIcTaBi HOPM
KOHCTUTYIIIITHOTO TIpaBa TOPOJIKYIOTh,
3MIiHIOIOTh, TIPUTTUHSIOTH 1 TTOHOBJIOIOThH
KOHCTUTYIIHHO-TIPABOBI Bi/IHOCHHU.

Jlns mo3HavyeHHsT IOPUAMYHUX BJIaC-
TUBOCTEN cy0’€KTa KOHCTUTYIHITHO-TIpa-
BOBHX BiJTHOCHH 3aCTOCOBYETHCS KaTeTO-
pist «1IpaBOBUIi cTaTyc Cy6’€KTa KOHCTH-
TYHIMHUX TpaBoBifiHOCKUH». [IpaBoBUi
cratyc cy0’€KTiB KOHCTUTYIIMHUX IIpa-
BOBITHOCUH Ma€ CBOIO BHYTPIIIHIO TTO0OY-
JIOBY, 200 K «IOPUANYHY KOHCTPYKIIO.
TeopeTrkn TpaBa BUOKPEMJIOIOTH TaKi
CTPYKTYPHiI eJIleMeHTH IbOr0 CTaTycCy:
1) mpaBocyG’eKTHICTD; 2) cucTeMy IpaB,
000B’sI3KiB 1 3aKOHHUX iHTEpeCiB; 3) cuc-
TeMy rapaHTiii mpaB i 000B’A3KiB cy( K-
TiB MIpaBa; 4) X IOPUANYHY BiIIIOBIAb-
Hicth [3, 9]. Taki esmementn 3arajom
BJIACTHUBI Il TPaBOBOMY cTaTyCy Cy0’€KTIB
KOHCTUTYIIMHUX TTPABOBITHOCHH.

Koncrurytiiina mpaBo3iaTHiCTb BUpa-
JKAETHCS Y CUCTEeMi KOHCTUTYIIIMHUX 1TPaB
i 060B’SI3KiB YYaCHUKIB KOHCTHUTYIITHO-
MPaBOBUX BITHOCUH, a KOHCTUTYIiIiHA
JMUE3MAaTHICTh IIOJISITAE B IMOTEHIIWHIN
CIIPOMOZKHOCTI 1X peastizalii. [Ipu npbomy
KOHCTHUTYIIiTHA TIPaBOCYO €KTHICTD ydYac-
HUKIB JIOCJIIXKYBAHUX TIPABOBIIHOCUH
MO’Ke MaTU SIK TIPUPOIHO-TIPABOBE MTOXO-
JUKEHHS, TaK 1 YHOPMOBYBATHCS B YNHHO-
MY 3aKOHO/IaBCTBI.

3a okpeMuMHU cyO’€KTaMU KOHCTUTY-
[MIHHUX TIPABOBITHOCWH MPaBOCYO’€KT-
HICTh BUBHAETHCA 32 (paKTOM i MPUPOJ-
HOTO TOXO/IKEHHS i, B OKPEMUX BUTA/I-
KaX, He MoTpeby€e CBOTO CIEIaJbHOTO
3aKOHO/IAaBYOTO (IIO3UTUBHOIO) 3aKpi-
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CYB'EKTU KOHCTUTYLIMHO-MPABOBUX BIAHOCKH: MOHATTA, BUAW, MATAHHSA KOHCTUTYLINHOL.

mienns. /lo mpuknany, 3rigno 3i cr. 11
Koncturytii Ykpainu jgepskaBa cripusie
KOHCOJIIJIaIlii Ta PO3BUTKOBI YKPAIHCHKO1
Haifii, 11 ICTOPUYHOI CBiJIOMOCTI, Tpaju-
il 1 KyJabTypu, a TaKoX PO3BUTKOBI
€THIYHOI, KyJIbTYPHOI, MOBHOI Ta peJIiriii-
HOI caMOOYTHOCTI BCIX KOPIHHUX HAPO/IiB
i Hal[loHAJIBHUX MEHIIUH YKpaiHu, To6TO
YkpaiHcbka JiepskaBa BUZHAE OCHOBOIIO-
JIOKHI TIPUPOJIHI TIpaBa yKPaiHCHKOI
Hallil, KOPIHHWX HAPOJIiB i HAIlIOHATbHIX
MeHIMH. Te X came crocyerbcs i
BU3HAHHS TTPUPOHOTO TIOXO/KEHHST JTUC-
KPETHOI BJIAIOCIIPOMOKHOCTI  YKpaiH-
CHKOTO HAPO/LY, 3aKpirieHoi y ct. 5 OCHOB-
HOTO 3aKOHY.

TeopeTuku mpaBa BiJIHOCSATH /10 €Jie-
MEHTIB TIpaBoCy0’€KTHOCTI He JINIIIe Tpa-
BO3/IATHICTD 1 MI€3/[aTHICTD, a U JIEJIKTO-
3MATHICTH — SIK 00OB’SI3BKOBY IOPUIUYHY
KBasidikamito meninksenTa. s cy6ek-
TiB KOHCTUTYIIHHO-TIPABOBUX BiJTHOCUH
JIETIKTO3/IaTHICTh € B)KJIMBUM, ajie He B
yCiX BUTAKaX KBaTihiKyIOunM eJeMeH-
TOM 1X TipaBoBoro cratycy. lle 3ymonie-
HO TIPUPOJIOI0 KOHCTUTYIIHHO-TTPABOBOI
BiIMOBITAJTBHOCTI, HacaMIepes ii MeToTo,
3aB/IAHHSIMM 1 CAaHKITISIMU.

Cucrema cy0’ekTiB, HaJiJleHUX KOH-
CTUTYIIHOIO JIETIKTO3/IATHICTIO (/1€ HK-
BEHTIB), HE MOKE OTOTOKHIOBATUCS 3 CUC-
TEMOIO Cy0’€KTIB KOHCTUTYIIHUX IIPaBO-
Bi/IHOCHH, OCKIJIbKY JI0 TIEPITUX HAJIEKATh
He JIVIIe Ti 3 HUX, 10 HaJIiJIeHI KOHCTUTY-
IIITHOTO TIPABO3/IATHICTIO i [IIE€3/IaTHICTIO, a
I Ti, IO OJTHOYACHO MAIOTh KOHCTUTYIIiii-
HY JeJiKTO3/aTHICTh. Y I1bOMY CeHCi
HaBPSII Y1 JIOIILJIBHO BIZIHOCUTH J10 CY0 €K-
TiB KOHCTUTYIIHHO-TIPABOBOI  BiITIOBI-
JIAJTbHOCTI, HABITh Y ii PETPOCIIEKTUBHOMY
acIieKTi, OCHOBHUX cyO'ekTiB mmyOsivHOl
BJIAJIN Y JIeP>KaBl — HAPOJl YKpaiHu, TepH-
TOPiQJIbHI TPOMAJIM, TPOMAJISTHChKE CYC-
IIJIBCTBO 3aTrajioM, Hal[lOHAJIbHI MEHIITUHI
i kopinHi Hapoau. Amke Koncrutyis ta
3aKOHU YKpaiuu He 1epebadaiorb hopm
i Mipy Takol BiJIIIOBIIAJIBHOCTI 32 3a3Ha-
YeHUMU Cy0' EKTaMI.
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Cy6’ekTaMu KOHCTHUTYIITHO-TIPaBO-
BOI BIINIOBIZIaJIBHOCTI €, HacamIiepes,
YkpaiHcbka JiepskaBa, KA, HAIPUKJIAI,
BiZITIOBiIa€ Tepes; CBOIMU T'POMaITHAMU
B €BpornelicbKoMy Cy/Ii 3 TpaB JIOANHI
3a IOPYIIEHHS IX OCHOBOIIOJIOKHUX
1paB, OpPTaHu JIePXKaBHOI BJIAIN, OPraHu
MICII€EBOTO CAaMOBPSTyBaHHS, 1X TOCAIOBI
ocobu Toto. JIo cy0’eKTiB KOHCTUTYIIiii-
HOI BiINOBIJIaJIBHOCTI 1HO/1 BiTHOCATD 1
rpoMajissH YKpaiHu, iHo3eMIliB, ocib 6e3
rpOMaJITHCTBA Ta OIKEHINB, SKi 3aKOHHO
nepebyBaroTh Ha TepuTOpii YKpaiHu.
[ITono HUX Aep:kaBoIo AiICHO 3aCTOCOBY-
I0THCSI TaKi CaHKIIiI, STK BTpaTa IIpaBOBOTO
cratycy, oOMeKeHHsI BU3HAUYEHOTO 9. 2
cT. 64 Koncrutyiii Ykpaiau kosa mpas i
cBOOOI.

Paszom i3 TuM BimHeceHHsT 0OMEKEHb
IPaB JIFOJIUHY 10 CAHKIIIH He BOAYAETHCS
O/IHO3HAYHUM. TOMY TI03UIlisl PO KOH-
CTUTYIIHO-TIPABOBY Bi/IITOBi/Ja/IbHICTD
JIIOIMHY 30epirae AUCKYCIHHICTD ¥ I0pH-
JIMYHIN HAyIli Ta TPABO3aXUCHIN MTPaKTH-
1i. DakyabTaTUBHICTD IETIKTO3/[aTHOCTI
cy0’€KTiB KOHCTUTYIIITHO-IIPABOBUX Bijl-
HOCHWH 3yYMOBJIIOE 1 crientudika BimoBiz-
HUX TaJIy3€BUX CAHKIH, 3aKpillJICHUX Y
Koncrutytii Ta 3akonax Ykpainu [9, 74,
77-82].

Koso cy6’exTiB KOHCTHUTYIIIHO-TIpa-
BOBUX BIJIHOCUH, IMOPIBHSIHO 3 iHITUMU
BUJIAMU TaTy3e€BUX IPABOBIHOCUH, €
noBoJii mupokuM. HaykoBIli Ta 3aKOHO-
JIaBellb BUBHAYAIOTH Pi3Hi BUAN Cy0’€KTIB
TIPABOBIHOCHH. [X y3arajbHeHHS 103B0-
JITE BUOKPEMUTU TaKi OCHOBHI BUIU
cy0’€KTiB KOHCTUTYIIITHO-IIPABOBUX Bijl-
HOCUH: 1) JopnHa: TPOMAJISTHUH, iHO3e-
Mellb, ocoba 0Oe3 rpoMajsHCTBa, Oixke-
HeIlb, JKUTENb, 3aKOPAOHHUHN yKpalHellb;
2) comianbHi CHIJIBHOTHA: HAPOJ, HaIlid,
KODIHHMI Hapoj, HallioHAJbHA MEHIIN-
Ha; 3) mdep:KkaBa, OpraHu Jeps;KaBHOI
BJIaJy, iX 1ocazoBi ocobu; 4) TepuTopi-
JIbHI TPOMAJI, OPraHu MiCIIEBOTO CaMo-
BPsILyBaHHsl, iX MOCAZ0BI 0coOU, Oprann
camoopranizailii HacesJleHHsT; 5) MO THY-
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Hi napTii Ta HedopMasi3oBaHi MOJITHYHI
pyxu; 6) TpoMaagHCHKE CYCIIJIBCTBO Ta
HOTO IHCTUTYTU: TPOMAJIChKI OpraHisaiii,
mpodeciiiHi Ta TBOPYI CITiJIKH, OpraHi3a-
1ii po6oTOAABIIIB, GyATOAINHI 1 pesiriiini
opranisairii, opraHm camMooOpraHizaiii
HacejieHHs, Hexep:kaBHi 3MI #1 inmri
HeIliIIPUEMHUIIbKI TOBapucTBa U ycTa-
HOBH, JIeraji30BaHi BIAIIOBIJHO 10 3aKO-
HO/IABCTBY; 7) MiANPUEMCTBA, YCTAHOBH,
opraHisaiiii, 3akjajd, He3aJeXKHO Bil
dbopmu ix BiacHocTi; 8) MiKHApOmHI I
iHO3eMHI OpraHu Ta opraHisaitii, gKi Jieri-
TUMHO [JiI0Tb B YKpaiHi.

OcHoBHUM Cy0'€KTOM KOHCTUTYIIiii-
HO-TIPABOBUX BIJIHOCHH € Hacamiepen
JIIOJINHA, IO OOYMOBJIIOETHCS TyMaHO-
IEHTPU3MOM KOHCTUTYIIWHOTO ITpaBa.
Came mosHa BW3HAYAETHCS Y CT. 3
KonctuTytiii Ykpainu sk HaliBUIIA COITi-
aJbHa TiHHICTD. JKomHI TpaBoBiIHOCUHI
B KOHCTUTYIIHOMY IpaBi He BigOyBa-
I0ThCsl 0e3 ydacTi JIIOAUHKM Y¥ 3MIiHM il
KOHCTUTYIIHHO-IIPAaBOBOTO  CTaTyCy.
Hacammepen, y wactuni Tpancdopmarii
paBoCy0 €KTHOCTI JIIOANHHU.

Takuii cy0'ekT, sIK «JIIOIUHA> € y3a-
raJbHIOIOYUM JIIs BCiX (isuyHmMX 0cib,
AKi 3aKOHHO TIepeOyBaloTh Ha TEPUTOPIT
Ykpaian — rpoMajsH YKpaiHu, iHo3eM-
1iB, 0ci6 6e3 TpoMaZAHCTBa, OiKEHIB Ta
in. OxpeMuM cy6’€KTOM € JKUTEJ cea,
ceJiuia Ta MicTa, Ha/liJleHi IpaBOM caMo-
CTIHO BUPINIYBaTH MUTAHHS MiCIIEBOTO
3HaYeHHd B Mexax KoHcTutyiiii ta 3aKo-
HiB Ykpainu. KoxHa i3 3a3HaueHUX KaTe-
ropiii gisuyHMx 0cib Ma€ BJACHMIT KOH-
CTUTYIIHO-TIPABOBUN CTATyC, 3MICT
SKOTO BU3HAYAETHCS HacaMIlepe]] PesKu-
MOM riepeOyBamHs B YKpaiti ta 00csirom
KOHCTUTYIITHOI IpaBocy®’ €KTHOCTI.

[IpioputeTHUM Cy6'€KTOM CUCTEMU
KOHCTUTYI[ITHO-TIPAaBOBUX BiJ[HOCUH €
TakoXX YKpalHCbKuil Hapos. BinmosinmHo
10 4. 1 mpeam6ysmm Korcruryii Ykpainu
YkpaiHChbKUIM  HApOJ — TPOMAJASTHU
YKkpainu Bcix HallioHaJIbHOCTeH. YKpaiH-
CHKUI Hapoj 3rigHo 3i c¢T. 5 OCHOBHOTO
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3aKOHY € HOCIEM CYyBEPEHITETY 1 €IMHUM
mKepesioM Baaau. To6To Hapoay Ykpai-
HU HAJIEKUTh MTEPITICTD 1 «(DYHKITIOHAb-
Ha MimicHicTb» [7, 111] y 3milicHeHHi
YCTAaHOBYOI BJAIM Y KPaiHi.

Hapon 3ailicHioe cBoto Biaxy 6esmo-
cepennbo — vepe3 BuOOpH, pedepeHy-
MU 1 iH11 (hOPMHI HAPOTHOTO BOJIEBUSIB-
JIEHHSI, a TAKOXK Yepe3 OpraHiu Jiep;KaBHOI
BJIAJIM Ta OPTAaHU MICII€BOTO CaMOBPSI/Y-
BaHHs. Came YKpaiHCbKOMY HapoIy
HaJIe)KUTh BUKJIIOYHE TTPABO BU3HAYATH 1
3MIHIOBATH KOHCTUTYIIUHUN Jaj YKpai-
HU, sSIKE€ He MOKe OyTH y3ypIOBaHUM
JieprKaBolo, il opraHamu abo 1OCcaJOBUMM
ocobamu. Iloaii Pesomonii TigHocTi B
2014 p. IEpPEeKOHJINBO JIOBEJIH, 110 BaK-
JIUBUM TIPUPOJHUM IIPABOM, SKe MOKe
6ytu 3akpiene i B Koncrurymii Ykpai-
HU, € HOro 1mpaBo Ha TOBCTAHHS IIPOTH
THUPAaHii.

[lo Toro x HapoJ YKpalHU BUCTYIIA€E
MEPBUHHUM Cy0'€KTOM BOJIOAAPIOBAHHS
3eMJsielo, i1 HajpamMu, aTMochepHUM
MTOBITPSIM, BOAHUMU ¥ iHIMUMU TTPUPO/I-
HUMM pecypcamu, sKi 3HaXoIdTbCd B
MesKax TepuTopil YKpaiHnu, TPUPOJHUMEI
pecypcamul il KOHTHUHEHTAJbHOTO HIeJIb-
¢y, BUKITIOUHOI (MOPCHKOi) €KOHOMIUHOI
30HH.

He wmenm BaxkauBumu cy0 exTamu
KOHCTUTYIIHHUX TTPABOBIIHOCUH BUCTY-
[aloTh 1 1HOI COIiaJibHI CHiJIBHOTH —
yVKpaiHChbKa Hallisl, KOPIHHWN Hapo[,
HanjoHajnbHa MeHmumHa Ta iH. IIlomo
VKPaiHChKOI Hallil, TO Ha ChOTO/IHI B
€Bporri KaTeropis «HaIlisi» Ma€ MOJITHY-
He, a He eTHIYHe HAITOBHEHHS CBOTO 3Mic-
Ty. [Hoaii Pesouomii Tignocti B 2014 p.
JI03BOJIIOTh CTBEPIKYBAaTH TIPO 3aBep-
meHHd GOpMyBaHHS YKPAIHIIIB SIK MTOJIi-
TUYHOI Hallil, He3aJeKHO BiJl eTHIYHOIO
MOXO/[’KEHHS TPOMAJIIH YKpaiHu.

KouncTutryiifiHo-ipaBoBuil  cTaryc
HaIliOHAJIBHUX MeHITNH, oKpiM Koncru-
Tynii YKpaiHu, Ha ChOTO/HI 3iHCHIOE
3akon Ykpainu «IIpo HamionaspHi MeH-
muHuy. [1lo0 KOopiHHWX HapoiB, TO

* MPABO YKPAIHW « 2014 « Ne 5 «




CYB'EKTU KOHCTUTYLIMHO-MPABOBUX BIAHOCKH: MOHATTA, BUAW, MATAHHSA KOHCTUTYLINHOL.

20 Gepesns 2014 p. mapjaaMeHT IPUITHAB
noctanoBy «IIpo 3asBy Bepxosnoi Paan
YKpainu mozo rapafTii IpaB KPUMCHKO-
TaTapChbKOTO HAPOAYy Yy CKJIaal YKpaiH-
cbkoi /lepxkaBu», cT. 1 AKOTO BU3HAIA HA
ocnosi Jlekmaparii OOH mnpo mpasa
kopinauX HapoiB 2006 p. craryc Kopin-
HOTO HApoJy 3a KPUMCHKOTATAPCHKUM
HapoioM. [IpaBoBuii craryc 1boro Kopis-
HOIO HapoJy Ma€ OyTU BU3HAUEHUM Y
crieliaJibHOMY 3akoHi. Xo4ya Ha CbOTO/IHI
HaOyBa€ akTyaJbHOCTI i1 1pobiema
BU3HAHHS CTAaTyCy KOPIHHOTO Hapojay 3a
YKpaiHISIMA Ta TUTAHHA KOPEKTHOCTI
TAKOTO KPOKY IIOJ0 I1HIIKUX HapoOIiB i
HaI[iIOHAJIbHUX MEHIIWH, AKi MPOKUBa-
I0Th B YKpaiHi.

CamocTiitHuM cy6’€KTOM KOHCTHUTY-
IIHO-TIPAaBOBUX BiHOCHH O€3IEePEYHO €
11 Ykpaincbka nepskaBa. BifnoisHo 70
ct. 1 Korcrutytii Ykpaina € cyBepeHHOIO
1 He3aJIeKHOI0, IEMOKPATUYHOTO, COIlialTh-
HOIO, TIPABOBOIO Jiep:kaBofo. CyBepeHiTeT
Ykpainu, 110 BUpa)Xka€ 3MICT IPaBO-
cyO’ekTHOCTI  YKpalHCBKOI  JIepiKaBu,
MIOIIMPIOETHCST Ha BCIO ii TEPHUTOpIio, a
cama TepuTopis IepsKaBu B MEXKax iCHYIO-
4Oro KOP/IOHY € IJIICHOIO 1 HEJJOTOPKAaH-
Hoto. [lomii 2014 p., moB’g3aHi 3 aHEKCI€IO
Pociiicbkoio Depeparticio AP Kpuwm, He
3MIHIOIOTb CTaTyCy Ili€i TepuTOpil sK
HEeBiI'EMHOI YaCTUHU YKpPaiHU.

Ykpaincbka siep:kaBa BUCTYIIA€ rapaH-
TOM, TOOTO OGepe Ha cebe BUKIIIOYHI KOH-
CTUTYLINHI 0060B’A3KM A6ATH TIPO JIIOJIM-
HY, 11 JKUTTS 1 3/I0POB’sl, YeCTh 1 TiJHICTB,
HeZ0TOPKaHHicTh 1 Gesneky (4. 1 cr. 3
Koncrurytiii); yrBepmkye i 3abesmneuye
mpaBa i ¢cBOOOM JIIOAMHK Ta BiAMOBiga€e
mepeja JIOAWHOIO 3a CBOIO isJIBHICTD
(4. 2 ct. 3 Koncrurytiii); TapanTye Miciie-
BE CaMOBps/lyBaHHA B Ykpaini (cT. 7
Koncruryiiii); 3abesneuye BcebGiuHUI
PO3BUTOK 1 (YHKIIIOHYBaHHSA YKpaiH-
ChbKOI MOBM B yCiX cepax CycCIHiJTbHOTO
JKUATTS Ha BCill TepuTtopii Ykpainu (4. 1
ct. 10 KonctuTyttii); cripusie BUBUYEHHIO
MOB MIiKHAPOJHOTO CITJKyBaHHsS (4. 3
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ct. 10 KoncruTytiii); ciipusie koncomija-
il Ta PO3BUTKOBI yKpalHCbKOI Hallii, ii
ICTOPUYHOI CBIJIOMOCTI, TPAAMILIN 1 KYJIb-
TYypd, a TaKOX PO3BUTKOBI €THIYHOI,
KYJIBTYPHOI, MOBHOI Ta PeJITiiHHOI caMo-
OyTHOCTI BCIX KOPIHHUX HAPOJIIB i HAIIO-
HaJabHUX MeHImMH Ykpainm (cr. 11
Koncruryiii); 3abesredye 3aXucT Tpas
ycix cy0’€KTiB IpaBa BJIaCHOCTI Ta rOCIO-
JlaploBaHHs, COIliajibHy CIPSIMOBAHICTb
ekoHoMiku (4. 4 c1. 13 KonHcTturyiiii);
OXOPOHSE 3eMJIi, 1110 € OCHOBHUM HaITio-
HasbHUM OararcTBoM (4. 1 ct. 14 KoncTu-
Tylii); rapaHTye cBOOOAY IOJITHYHOIL
mistibHOCTI, He 3abopoHenoi Konctuty-
miero i 3akoHamu Ykpainu (4. 4 ct. 15
Koncruryii) Ta iH.

BaskmBum cy0’€KTOM KOHCTUTYIIIiA-
HO-TIPAaBOBUX BiIHOCUH € OpPTaHU ep-
JKaBHOI B/, GKi BiJl iMeHi YKpaiHChbKO1
JlepsKaBU 3/TIMCHIOIOTH 11 /Iep;KaBHO-BJIAI-
Hi ITOBHOBa)KEHHA. Y IOPUIAWUYHIN HaAYIl
10 TUX CyO’€KTiB 1HOMI 3aCTOCOBYETHCS
y3arajJibHeHa Ha3Ba «IHCTUTYTHU JepKaB-
HOl Braau» 6, 310].

Opranu gep:xkaBHOI Biaau (opmy-
10Tbest Ge3nocepeiHbo  HapogaoM  (TILIst-
XOM BHOOPIB) M jepkaBoio (MpU3Hayy-
BaHi), MalOTh YiTKO BU3HAYEHI B YHHHUX
HOPMATHBHO-IIPABOBUX aKTaX I[OBHOBA-
JKEHHS 1 CBOIO BHYTPIIIIHIO OpraHisaitiii-
HY CTPYKTypy. Mexi ix mpaBocy6 ekT-
HOCTi Bu3HaueHi B 4. 2 c¢T. 19 OcHoBHOTO
3akony, sika 3000B’sI3y€ OpraHu JiepsKaB-
HOI BJajM 1 IX MOCAAOBUX OCiO misATH
JIdIlle Ha TijcTaBi, B MeKaX ITOBHOBA-
KeHb Ta y crocib, 1o mnepeabaveni
Koncrurytiero Ta 3akoHaMu YKpaiHu.

IcuytoTs pi3Hi BUAM Oprauis /epKaB-
HOI BJIaJH, SIKi MOJKHA KIacuikyBaTu 3a
pisHEMU KpuTepisiMu. 3a c1rtocoboM hop-
MYBaHHST BUOKPEMITIOIOTH BuOopHi (Bep-
xoBHa Pana Ykpainu, [Ipesunent Ykpai-
HM) Ta TPU3HAUYYBaHI OPTaHM JIeP>KaBHOI
Biaau (Koncruryniithuii Cyn Ykpainu,
Kabiner Minictpis Ykpainu, Ienepain-
HUIT Tpokypop Ykpainu, [leHTpasbHa
Bubopua Kowmiciss, HamionambHa pama
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Ykpaiuu 3 nuranb tejaebaueHHs i pagio-
MOBJIEHHS, MICIIEBi JIep:KaBHI aMiHi-
cTpallii Ta iH.); 3a TEPUTOPI€I, HA SIKY
MOTITUPIOETHCS X IOPUCAUKITIS, BHOKPEM-
JIIOIOTH 3arajbHoxep:kaBHi (BepxoBna
Pana VYkpainm, IIpesupent VYkpainu,
Bepxosuuit Cysn Ykpainu Ta iH.) Ta Mic-
1eBi (JTOKaIbHi ) (MicCIeBi AepKaBHi aMi-
HicTpallii, MiclleBi Cy/iu Ta iH.) OpTaHu
JleP:KaBHOI BJIA/IN; 32 YaCOM JIil BUOKPEM-
Jot0Th nocTiiiHo fitodi (Bepxosha Pasa
Yrpainu, IIpesugent Ykpainu, Kabiner
Minicrpis Ykpainu, BepxoBuuii Cyn
Ykpainu Ta iH.) Ta THUMYACOBI (TUMYACO-
Bi creriasbHi Kowmicii Bepxosnoi Paman
Ykpainu ToI0) opraHu JIep;KaBHOI BJa-
1IV; 32 CKJIAIOM BUOKPEMJIIOIOTH KOJIETi-
asbHi (Bepxosna Pana Yrpainu, Koncru-
ryuiitnuit Cyn Ykpainu) ta 04H00c000Bi
(ITpesusenT YkpaiHu) OopraHd JiepKaB-
HOI BJIJIN; 32 XapaKTepOM TTOBHOBA)KEHD
BUOKPEMJIIOIOTD JIEP’KaBHI OPraHy 3arajib-
Hoi kommereniiii (KaGiner MinicTpi
Ykpainn) Ta crerianbraoi (MinicTepcTBo
IOCTHIII YKpalHW) KOMIIETEeHTIil; 3a BUIa-
MW JIepsKaBHOI BJIAINM TOMAIJSIOTH Ha
3akoHo/iaBui (Bepxosua Pasia Ykpainn),
BukoHasui (Kabiner MinictpiB Ykpainu,
MiHicTepcTBa i iHIII IeHTPaIbHI Opranu
Bukonasuoi Bragu (ILOBB) (nep:xaBhi
cayx0u, JepKaBHI IHCIIEKIIil, JeprKaBHi
areHTCTBA), MICIeBi /lepXKaBHI aJMiHi-
crparii) ta cyznosi (Bepxosuuii Cyn
YKpaiau, BuUIli, anessAmiliHi Ta MicleBi
CTeliali3oBani Cyin) JiepsKaBHI OpTaHu
BJanM; 3a (PYHKIISAMU Ta TTPABOBUMU
(opmaMu [iSATBHOCTI BHOKPEMJIIOIOTH
npaBotBopui (Bepxosna Pasa Ykpainu,
[Ipesunent Ykpainu, Kabiner MinicTpis
Ykpainn), mpasosactocoBHi (Kabiner
MinictpiB Ykpainu, minicTepcTBa i iH1IIi
IIOBB, wmicueBi aep:xaBHi aamiHicTpa-
1ii), mpaBooxoponHi (MiHicTepCTBO BHY-
TPINTHIX crpaB YKpaiHW), KOHTPOJIbHO-
HarngnoBi  (lenepanmbHa mpokypatypa
Ykpaiau) nep:kaBHi opraHu. IcHYIOTH i
iHmn  Kyacudikarii oprafiB ep:KaBHOI
BJIaZIU B YKpaini [4, 155—-156].
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3a3HAuMMO, 10 KOHCTUTYIIHHO-TIPa-
BOBOMY CTaTyCy OpTraHiB [JepskaBHOI
BJIAJIA Y BITYM3HAHIN IOPUANIHIN HAYII
TPAJUIIITHO MPUIJSIETHCS 3HAYHA yBara.
Tak, suiie B ocTaHHI POKHU 3a pe3yJibra-
TaMU IPYHTOBHUX JUCEPTAIINHUX JOCJTi-
JUKeHb YKPaiHCbKUMU yYE€HUMU-KOHCTHU-
TymioHajicraMu OyJI0 BUIAHO HU3KY
MoHorpadiil, SIKi pO3KpUBAIOTh He JINIIE
MMOXO/I’KEHHs OPTaHiB JIep:KaBHOI BJIA/IH,
a U mpobisemMu Teopii Ta MPAKTUKKA iX
paBocy0’€KTHOCTI, MEPCIEKTUBU y/I0-
CKOHAJIEHHSI 1X IPABOBOTO CTaTyCy B
MOJII TUKO-TIPABOBUX PeaJIisiX CbOTOJICHHS
[2,7; 8].

Hactynaum cy6’€KTOM KOHCTUTYIIIN-
HOTO TIpaBa € TEPUTOPiaJbHI rpoMajin i
i1 cy0’€KTH MiCIIEBOTO CAMOBPSILYBaH-
HsI, KOTPI TMPEICTABISAIOTh MYHIIUTIATbHY
nyOsiuny Biaaxy B Ykpaini. Cucremo-
YTBOPIOIOYUM  CyO'€KTOM  MiCI[EBOTO
caMOBpsilyBaHHsI, 6e3 CYMHIBY, € TEPUTO-
piaspai rpomaau. Bignowigno mo 4. 1
ct. 1 3akony ¥Ykpainm <«IIpo wmicieBe
caMOBpsIlyBaHHS B Ykpaini» 1997 p.
TepuTOpiajbHa rpoMajza — Ie KUTeJ,
00’emHAaH] TOCTIHHUM TIPOXKUBAHHIM Y
MeXKax ceJia, CeJIuIa, MiCTa, 10 € caMo-
CTIHHUMHU /IMiHICTPATUBHO-TEPUTOPI-
ATbHUMU OJIMHUIAME, a00 100POBiJIbHE
00’ €/lHAHHS KUTEJIB KiJbKOX CiJI, 110
MaloTh aMiHiCTPaTUBHUI IEHTP.

OcobmBUM Cy6’€KTOM KOHCTUTYIIIiA-
HUX [IPABOBIJTHOCHUH € OPraHu Ta I0Cajl0-
Bl 0cOOM MICI[EBOTO CaMOBPSIIYBaHHS.
Tax cr. 7 KoHctutyiiii Bu3Havae, 1o B
YkpaiHi BUBHAETHCS 1 TapAHTYETHCS Mic-
1eBe caMoBpsilyBaHH4. BianosigHo 10
n. 1 ct. 2 3akony Ykpainu «IIpo miciiese
caMOBpg/lyBaHHA B Ykpaini» 1997 p. mic-
I[eBe CaMOBPS/IyBaHHS — Ile rapaHTOBa-
He JIepKaBol IMPaBO Ta peajibHA 37aT-
HICTb TEPUTOPIAIBHOI TPOMAJIU — JKUTE-
JIiB cesta uut JOOPOBLILHOTO 00’ €THAHHS Y
CIJIbCHKY TPOMaJy KUTEJIB KiJbKOX CiJI,
CeJINIA, MiCTa — CaMOCTIHO abo TIix
Bi/INIOBIJJAJIbHICTH OPTaHIB 1 IMOCAJIOBUX
ocib MiCIIeBOTO CaMOBPSIyBaHHST BUPi-
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HIyBaTU MUTAHHS MiCIIEBOTO 3HAYEHHS B
meskax KoHCTuTyTii Ta 3aK0HIB YKpainu.
Jlo opraniB i mocaoBux oci6 MiciieBoro
CaMOBPSIyBaHHS HaJeXaTh CiJbCbKi,
CeJINIIIHI, MiCbKI TOJIOBH, a TAKOK MiCI[EBI
pajii — CLIBCHKI, CETUIIHI, MiChKi, paliOH-
Hi y MicTax, paitonHi, obsachi, KuiBcbka
MichKa paja.

BasksuBum cy0’€KTOM KOHCTHUTYIIiiA-
HO-TIPABOBUX BiJTHOCWH € MOJIITUYHI Map-
Til, 4Mil cTaTyC BU3HAYAETLCA Yy CTAT-
tax 36-37 Kouctutymii Ykpainm i B
3akoni Ykpaiau «IIpo mosituuni naprii
B Ykpaini» 2001 p. Huni, y 3B’s3Ky 3
MTOBEPHEHHSIM YKpaiHW /10 TapJaMeHT-
CBKO-TIPE3UIEHTCHKO1 (hOPMHU JIep5KaBHO-
ro TPaBJiHHS, caMme TMOJITUYHI TapTii
CTalOTh BasKJIUBUME cy6'eKTaMu (popMy-
BaHHS /IEP:KABHOI MOJITUKU Yepe3 CBOIX
IPEeACTaBHMKIB, 0OpaHuXx 10 BepxoBHOI
Pamu Yxpainu, miciieBux paj, uu Jiejiero-
Banux g0 Kabinery MinicTpis Ykpainu,
B KEPIBHUIITBO MiHICTEPCTB i iHINX TI€H-
TPaJIbHUX MiCIIeBUX OpraHiB BUKOHABYO1
BJIQJIN.

OcranHiM 9acoM 0cOOJUBOTO 3HAYEH-
HS Y cucTeMi cy0'€KTiB KOHCTUTYIIIIHO-
[PAaBOBUX BifiHOCHH HabyBalOTh IpoMa-
JISTHCbKE CYCITJIBCTBO Ta MO0 iHCTUTYTH.
Tak, y ct. 5 3akony Ykpainu «IIpo 3aca-
/1 BHYTPIiNIHBOT 1 30BHIIIHBOI MOJIITUKN»
2010 p. BcTaHoBJeHO Taki 3acamu gop-
MYBaHHSI 1HCTUTYTIB TPOMAJSIHCHKOTO
CYCIIJIBCTBA: <«YTBEP/KEHHS IPOMaJIsIH-
CbKOTO CYCIJIbCTBA SK TapaHTii JeMo-
KPaTUYHOTO PO3BUTKY JIEP;KaBU; 3aBep-
MIEHHS TOJIITUYHOI pe)opMU, TTOCUIIEH-
HS B3a€EMO/Ii OPraHiB JeP>KaBHOI BN
Ta OpPraHiB MiCI[€BOTO CAMOBPSIIyBaHHA 1
o0’eTHAHb TPOMAJsIH, 3aTBEPKEHHSI
IPOMa/ICBKOTO KOHTPOJIIO 3a iSJIbHICTIO
BJIa/I1; 3a0€3TeUeHHST He3aI€KHOT [TisTh-
HOCTi 00’€IHaHb TPOMAJISTH, TTOCUJIEHHS
X BIUIUBY HA IIPUMHATTA CYCIIJIBHO BaK-
JIMBUX PillleHb; TiJBUIEHHSA PpOJIi Ta
BiZITOBIJATBHOCTI TOJITUYHUX TapTii,
CIIPUSTHHSA CTPYKTYypHU3allil CYyCHiJbCTBA
Ha 3acajax GaraTonapTiitHOCTi, CTBOPEH-
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HSI YMOB JUUIsi 3a0€31MeUeHHsT MIPOKOTO
MPEJICTABHUIITBA 1HTEPECiB TPOMAISIH Y
IPe/ICTAaBHUIIBKUX OpraHax BJIAJIH; IIPO-
BE/ICHHS PeryJIsIpHUX KOHCYJbTaIliil 3
IPOMA/ICBKICTIO 3 BaXKJMBUX IHUTAHb
JKUTTS CYCHIJIBCTBA Ta JEP:KaBU; ITPO-
Be/[EHHSI BCEYKPalHCbKUX 1 MiclleBUX
pedepennymiB gk edeKTUBHUX (hopM
HAPO/IHOTO BOJIEBUSBJIEHHS, y4acTi Hapo-
Ny B UPUNHATTI CYCHIJIbHO BaXKJIWBUX
piterb» [5].

IpomasgHchbKe CyCIiJILCTBO CIifl pO3-
[JISIZIATU SIK CAMOOPTaHi30BaHy Ta caMo-
perysiboBany cdepy myOrigHO-TIPaBOBUX
BI/[HOCUH Y JIep>KaBi, yTBOPIOBaHY BiJIb-
HUMU 1 PIBHUMM iHIUBIJ]aMU Ta CTBOPe-
HUMHU HUMH 00’€THAaHHSMU TPOMAJIsH,
SIKi QYHKIIOHYIOTH, (DOPMYIOUH COTTialTh-
HUI KaImiTaja Ta 37iMCHIOI0UN KOHTPOJIb
3a opraHamu Jep>KaBHOI BJaId, CIYTY-
0Th MAIPYHTAM JIEMOKpaTii Ta BU3Ha-
YaJIbHUM YMHHUKOM y Po30YI0Bi MPaBo-
BOI nep:kaBu. ToOTO TpoOMaSTHCHKE CyC-
HiJIbCTBO HE MOXKe OTOTOKHIOBATHUCS 3
AKUMOCH OJHUM Cy0O’€KTOM IyOIiuHO-
[IPaBOBUX BiJJHOCHUH, OCKIJIBKHU 1151 Kare-
TOpis TTO3HAYAE TIEPEYCiM CUCTEMY CYC-
[MJIBHUX BIIHOCHH, IKI BUHUKAIOTDH, 3Mi-
HIOIOTBCA Ta TIPUTIMHSIOTHCS MiK MHO-
JKMHOIO 1X PI3HOMOPSI/IKOBUX YYACHUKIB.

Ha nopmaTuBHOMY piBHI iHCTUTYTH
IPOMa/ITHCBKOTO CYCIIJIbCTBA BIIepIie
Oyno BusnaueHo B «llopsiiKy cripusiHs
IIPOBE/ICHHIO T'POMAJICBKOI €KCIEePTU3N
JIiSIJIBHOCTI OpraHiB BUKOHABYOI BIAN»,
3aTBEP/KEHOMY MocTaHoBol Kabinery
MinictpiB Ykpainu Big 5 jucromaga
2008 p. Ne 976. Bignosigao mo absairy
apyroro 1. 2 1iboro [opsaky mo iHCTUTY-
TiB TPOMAJISTHCHKOTO CyCHIJIbCTBA Bij[He-
CEHO: TPOMQJIChKI opranizailii, mpode-
ciitHi Ta TBOpPUI CIiJIKHM, Oprafisaiiii po6o-
TOoAaBIiB, OjaroxiiiHi Ta pesiriiini
opranisailii, opraHm camoopTaHi3alii
HaceJIeHHs1, HeJlepKaBHi 3ac00M MacoBOI
ingopmMmarllii Ta iHIT HeMiAMTPUEMHUTIBKI
TOBapuUCTBa U YyCTaHOBH, Jerajai3oBaHi
BIAIMIOBIAHO 10 3aKOHOJABCTBa. TakuMm
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B. ®efopeHko

YUHOM, IHCTUTYTH TPOMAJISTHCHKOTO CYC-
HiJIbCTBA TepecTtann OyTH BUKJIIOYHO
dinocopchbKkoi0 UM  TOJIITOJIOTIYHOIO
KaTeropieio, a Oyu YHOPMOBaHi K CUC-
TeMa cy6’€KTiB KOHCTHTYIITHO-TIPaBO-
BUX BiZIHOCUH. 3PiTiCTh TPOMAITHCHKOTO
CyCIIJTbCTBA Ta MOTO IHCTUTYTIB, K
cy6’€KTiB KOHCTUTYIITHO-TTPABOBUX Biji-
HOCUH, joBesu ¢ 1ojaii Pesouronil
TigHocrti, it micasgpesoJoniiina po3bypo-
Ba HAIIOI JIep;KaBH.

Cy6’ektaMu  KOHCTHUTYIIHO-TIpa-
BOBUX BiJIHOCUH TaKOX € MiJIPUEMCTBA,
yCTaHOBU, OpTraHisallii, He3aJIeKHO Bij
dhopwm ix BiacHocTi. Tpaautiiiito 1 cy6’ek-
TU TPABO3HABII Bi[HOCATH BUKJIIOYHO /10
YYaCHUKIB TOCIOIAPCHKO-TIPABOBUX BiJI-
HOCHUH, aJjie KOHCTUTYIiliHEe 3aKOHO-
JTaBCTBO YKpaiHM BU3HAYAE iX i IK Cy0 €K-
TiB KOHCTUTYI[IMHUX MPaBOBIHOCUH.
Hampuxnaz, m. 6 ct. 13 3akony Ykpaiam
«IIpo ¥YnosuoBaxkenoro BepxoBnoi Pajau

BUKOPUCTAHI MATEPIAIIN

Ykpainu 3 ipaB Jyiouany> 1998 p. epe-
6ava€ MOKJIMBICTh BUHUKHEHHSI KOHCTH-
TYIIIHO TPABOBUX BiTHOCHH MiK OMOY/I-
CMaHOM 1 BUIIle Ha3BaHUMMU CYO €KTaMU.

Cy6’ekTamMu KOHCTUTYI[IHO TPaBO-
BUX BIJIHOCHMH € TaKOX MiKHApOJHI I
iHO3eMHi OpraHu Ta opraHizaiiii. 30kpema,
Ba)KJINBUI BIUIMB Ha 1epedir KOHCTHUTY-
HiffHoro mponecy B YKpaiHi B ocTaHHi
POKM Ma€ 1 TPOMOBXKYE 3MIHCHIOBATH
MoHiTopunroBuii komiter [TAPE €Bpo-
MeiichbKO1 KOMicil «3a JeMoKpaTiio uepes
paBo», Oijbiie BigoMuil sk «Benerian-
cbka Komiciss.

3arporoHoBaHa HaMu cucTeMa cy6 ek-
TiB KOHCTUTYI[IHHO-TIPABOBUX BiJ[HOCUH
He € BuuepnHoo. Huni yTBepiKyoTbes i
iHIT cy0’'€KTH KOHCTUTYI[ITHUX IPaBO-
BiZIHOCHH. X JOCHiKeHHs 37ificHioBa-
J0ch B octanui poku [1] i 30epirae cBoio
aKTyaJbHICTD JIJI1 HAYKU KOHCTUTYIIIHO-
TO TIpaBa HAJIAJI.

1. Janusrox FO. B. TeopeTnuHi 3acaay KOHCTUTYLIHMX TPaBOBIMIHOCUH B YKpaiHi : aBTOped. muc. ...

KaH. opua. Hayk. — K., 2009. — 19 c.

2. Makcaxosa P. M. KOHCTUTYLIiITHO-TIpaBOBi MTpo0OJeMM OpraHiszallii Ta peaiizallii ycTaHOBYOI BlIaau B

VkpaiHi : MoHOrp. — 3amnopixks, 2012. — 436 c.

3. Okynes I. C. 3aranbHOTEOPETUYHI 3acaay MPaBOBOTO CTATyCy Cy0 €KTa Mpasa : aBToped. Iuc. ... KaHI.

ropun. Hayk. — K., 2010. — 19 c.

4. [loeopinko B. @., ®edopenko B. JI. KoHCTUTYILIIiHE TIpaBO YKpaiHW : MiApyd. / 3a 3ar ped. npod.
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®depopeHko B. J. Cy6'eKTU KOHCTUTYLIMHO-NPABOBUX BiHOCUH: MOHSATTS, BUAWU,
NUTaHHSI KOHCTUTYLINHOT NpaBocy6’eKTHOCTI

AHoTauis. CTaTTio NPUCBAYEHO aKTyanbHUM TEOPETUKO-METOLONOMYHUM | MPAKTUYHUM
npobneMam BM3HaYeHHs Ta Knacudikalii CyO’'eKTiB KOHCTUTYLLIMHO-NPABOBUX BiLHOCWH.
AHanI3yloTbCH YNHHUKM, LLO NPU3BENM A0 3MIHW AKICHUX XapaKTepUCTUK NMPaBOBIAHOCUH Y
KOHCTUTYLIMHOMY MpaBi Ta PO3LWMPEHHS iX CyO'ekTHOro ckaay.

Po3MeXXO0BYIOTbCS KaTeropii «Cy0'eKT KOHCTUTYLLIMHOMO NpaBa» Ta «Cyb'eKT KOHCTUTYLIAHO-
NPaBOBMX BIAHOCKHY. 3OINCHIOETHCS KnacudikaLis, cMcTemMaTu3alia Ta CyTHICHA XapakTepuc-
TUKa OCHOBHUX CyOD'€KTiB KOHCTUTYLiMHOrO MpaBa YKpaiHW. AHani3yloTbCsd 0COBIMBOCTI
npaBocyb'eEKTHOCTI YHaCHWIKIB KOHCTUTYLLIMHO-NPaBOBMX BiJHOCKH, 30KpemMa ix OenikTo3gaT-
HICTb. JocniaxyoTbCs 0COONMBOCTI MPABO3AATHOCTI Ta Ai€3AATHOCTI YHACHWUKIB KOHCTUTYLIMHO-
NpPaBOBUX BIAHOCKH.

Knio4oBi croBa: KOHCTUTYLMHO-NPABOBI BIAHOCKMHM, Cy6'eKT KOHCTUTYLIMHOrO npasa,
Cy6'eKT KOHCTUTYLIMHO-MPABOBMX BiAHOCUH, KOHCTUTYLiHA NPaBOCyD'eKTHICTb, KOHCTUTYLLIN-
Ha OenikTo3gaTHICTb.

®depopeHko B. JI. Cy6beKkTbl KOHCTUTYLMOHHO-MPABOBbIX OTHOLUEHUI: MOHATUE,
BU/bl, BONPOCbI KOHCTUTYLIMOHHOW NMPaBoCy6GbeKTHOCTU

AHHoTauus. CTaTbsl NOCBSALLEHA akTyallbHbIM TEOPETUKO-METOLONOMMYECKNM U NPaKTU-
4eckrM npobnemam onpefeneHns 1 Knaccudukaumm cybbekToB KOHCTUTYLIMOHHO-MPaBOBbIX
OTHOLWIEHWNI. AHANV3MPYIOTCSA aKTOPbI, KOTOPbIE CMOCODCTBOBANN N3MEHEHMIO Ka4eCTBEHHbIX
XapaKTePUCTVK MPABOOTHOLLEHWNIA B KOHCTUTYLIMOHHOM MPaBe U PaclUMpPeHMIO X CYObeKTHOrO
cocTaBa.

PasrpaHM4MBaIOTCS KaTEropum «CyObeKT KOHCTUTYLIMOHHOMO MpaBa» U «CyObekT KOHCTU-
TYLMOHHO-MPABOBbIX OTHOLLUEHWU». OCylecTBAseTCA KnaccudmKaums, cuctemMatmsaums U
CYWHOCTHAsi XapaKTepUCTMKAa OCHOBHbIX CyOBEKTOB KOHCTUTYLMOHHOTO MpaBa YKpawHbI.
AHaNM3MpyTCs 0CODEHHOCTU MPaBOCYOBEKTHOCTM YHACTHUKOB KOHCTUTYLIMOHHO-MPABOBbIX
OTHOWEHWNW, B YaCTHOCTU, UX OENMKTOCNOCOBHOCTU. MccneayoTcs ocobeHHOCTU NpaBoCno-
COBHOCTM 1 1,eeCrnoCcoBHOCTM YHaCTHUKOB KOHCTUTYLIMOHHO-MPABOBbLIX OTHOLLIEHNN.

KnioyeBble croBa: KOHCTUTYLMOHHO-MPaBOBble OTHOLLIEHWS, CYOBbEKT KOHCTUTYLIMOHHOMO
npaBa, CyOBbEKT KOHCTUTYLMOHHO-MPABOBbLIX OTHOLUEHUI, KOHCTUTYLMOHHAs NMpPaBoCyObekT-
HOCTb, KOHCTUTYLIMOHHAS [eNMKTOCNOCOBHOCTb.

Fedorenko V. Subjects of Constitutional Legal Relations: Concepts, Types, Issues of
Constitutional Legal Personality

Annotation. The article is devoted to theoretical, methodological and practical problems of
identifying and classifying the subjects of the constitutional legal relations. Factors that
contribute to the changes in the qualitative characteristics of relations in the constitutional law
and widening of their subject structure are analyzed.

Such categories as «subject of the constitutional law» and «subject of the constitutional
and legal relations» are differentiated. Classification, systematization and essential
characteristics of the main subjects of the constitutional law of Ukraine are carried out.
Peculiarities of the legal personality of parties of the constitutional legal relations (namely
constitutional delictual capacity) are analyzed.

Key words: constitutional legal relations, subject of the constitutional law, subject of the
constitutional legal relations, constitutional legal personality, constitutional delictual capacity.
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KOHCTUTYLINHICTH
AK KPUTEPIN CYCIIIIBHOI TIOBIPU
IO CYIOBOT BJIAIN

cOOJIUBICTD T1i€l My OJTiKaIii moJIsi-

Ta€ B TOMY, 1110 1 aBTOP TIPOTIOHYE

PO3IJISIHYTH JIesIKi BasKJIMBI 1TPO-
6JieMr KOHCTUTYIITHOCTI pillleHb Cyz10-
BO1 BJIaJIN, HATOJIONIYIOYH TTPU IIHOMY Ha
ocobimmBomy craryci KoncruryitiitHoro
Cyny Ykpainu (nani — KCY). Aze sxu-
XOCh KaTeTOPUYHUX CYJ/KEHb He TTPOIIO-
HYETbBCS, OCKIJIbBKU MIeThCST PO OUEBU/I-
Hi HeocriopioBaHi (axktu. B icuyrouiit
KOHCTUTYIIMHIN JOKTPUHI  BaKJIMUBO
[0-HOBOMY MOOQYUTH He JIMIIE O3HAKU
MIPaBOBOI, /IEMOKPATUYHOI JIep:KaBH, SKi
MOXKYTb HaJIe;KaTU TiJIBKU KOHCTUTYITIiA-
Hill Jlep:KaBi, a I BUOKPEMUTH TOJIOBHY
YMOBY 3MillHEHHS [IepKaBHOTO Jaay
TOMi, KoM BepxoBeHcTBO KoHcTuTyiii
3aJIEKUTh HE TIJBKU BiJl FOPUCAUKILIT
KOHCTUTYIIHHOTO TIpaBOCY/isA, a 1 yCiel
CY/IOBOi CUCTEMU.

BaxkyimBo 3a3HaunTH, 1O 37aTHICTH
Koncrutytii BizirpaBatu BupimagbHy
pOJIb Y KUTTI JepsKaBU 1 CYCIIJIBCTBA
3aJI€5KUTD BiJl TOTO, HACKIJIBKU KOHCTUTY-
IIMHI OpPTaHU JepsKaBU, 10 SAKUX BiHO-
CATbCSI OPraHu MpPaBOCY//id, BCi iHIII
cy0’€KTH JIepsKaBHOT BJIAIU, Y3TO/KYIOTh
i piBasioTh cebe 3 Konucrurytiero,
HACKIJIbKU BOHU CBSTO BUKOHYIOTH 1i
MIPUTICH 1 TOTOBI 3aBK/H isITH X04a b 3a

© A. CeniBanos, 2014
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A. CEJIIBAHOB
00KmMop puUdUHHUX HAYK, npoghecop,
akademix HAIIpH Ykpainu

OYKBOIO, SIKIIO, IPUHANMHI, HE 32 J1yXOM
Koncruryiii.

[TokaznukoMm noOBipu cycHijbcTBa i
KPUTEPIEM JIETITUMHOCTI Cy/IOBOI CuUCTe-
ME 00’€KTUBHO BHCTYIA€E IPABO3ACTO-
coBYa IMPAKTUKA BCiX OPTaHiB MMPaBOCY/I-
151 — Biji patiorHoro 10 Bepxosuoro Cyy
Yxpainu (mami — BCY). IIpore icHytoTH
IPUYMHU BPA3JIMBOCTI CY/I0BOI CUCTEMU
i BOHM ificHO TypOYIOTH TPOMAJIsTH,
BUKJIMKAIOTh 1X CIIPAaBe/JINBY KPUTHUKY.
Vnerbest PO HEKOHCTUTYIIINHI CYI0Bi
pillleHHsT KOHKPETHUX CY/1iB, HEBUKOHAH-
HI HUMU (QYHKII CYZOBOTO 3aXUCTYy
mpaB i cBOOO/ JIOANHY i TPOMaJSTHUHA,
110 B3K€ CTAJIO OUEBUIHUM SIBUIIIEM KOPO-
3ii mpaBoCy/Id B YKpaiHi.

[le 3ymoBuMIIO TIpOIIEC AETAETITUMHOCTI
OpraHiB CyJ0BO1 BJaJu $SIK HaCJIiJI0K
«CyJZI0OBOI MoOJiepHi3allii», 1poBe/ieHol 3a
ocTaHHI Tpu poku. Bona crnpuiiMaeTbcs
B IOPUIMYHOMY CEePEJIOBUIIL SIK BPA3JInBe
3aCTOCYBAHHSI CYJ/IOBOI  IOPUCAMKILII,
OCKIJIbKU CY/IOBI PillIeHHS MTPUNMAIOThCS
OCTAaHHIM YacOM CTOCOBHO TPOMQ/ISIH
BCyleped KOHCTUTYIIMHUM TPUHITUTIAM,
MpUHANMHI y cepax aJiIMiHICTPATUBHUX
i KpUMiHAIbHUX TpoBajKeHb. Curin
O/Ipasy 3ayBaXKUTH, 10 00CIT HEKOHCTH-
TYIiAHOI CyZ0BOI TMPAKTUKU CKJAIHO
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KOHCTUTYUIVNHICTb AK KPUTEPIVI CYCIIJIbHOI IOBIPV 4O CYAOBOI BIAAM

OOYUCIIUTU KiJIBKICTIO CYOBUX PillleHb.
Bonm He miamazaoTh Mg KOHCTUTYIIIN-
HUI KOHTPOJIb, ajie aKTH IPaBOCYANS
BITHOCATBCSA 10 chepr KOHCTUTYITIOHA-
Jiizaltii, Mo BOJHOYAC BKA3y€ Ha BiJICYT-
HICTb CUCTEMHOIO aHaJli3y 3 KPUTUUYHUM
KoHCcTUTYHIHUM Torssiiom BCY B
CyZIOBil cucTeMi, OCKiJbKM iCcHyIoua
Cy/IOBa CTATHCTHKA He mepebadae Tako-
ro TMOKa3HUKa, SIK PillleHHsd CYiB TPuii-
HATUX 13 mopymenHsam Koncruryiii,
TOOTO OOXOJUTH 1€ Ba)KJIMBE ITUTAHHSI.
JleriTmizarist cyIiB, siKi 0OMPAIOTHCS
Bepxoshoio Pagoro Ykpaiuu 6e3¢TpoKo-
BO, TE€X HIiSIK HE BPAXOBYE KIJbKIiCTh
CY/ZIOBUX PillleHb, Ki TPOUIILIN CYTOBUN
HarJIsi/ B MOPSI/IKY anesisaifii Ta Kacariii
1 BU3HAHI HE3aKOHHUMMU 32 MaTepiajib-
HOIO 4M IIPOIeCyaTIbHOIO BiATIOBIIHICTIO
y npaBosactocyBanti. DaxiBIli KOHCTH-
TYIIIHHOTO TTpaBa 3a3HAYAIOTH, 110 BiI0Y-
JIOCST TaKOK IpsiMe BTpydaHHsi Buioro
aJIMiHICTPAaTUBHOTO  CyZy  YKpaiHu
(manmi — BACY) y chepy xKoHCTUTYITIH-
HOI IOPUCAMKIIIL, 1[0 CTOCY€EThCS Oe3ipe-
I[e/ICHTHOTO  TOPYIIEeHHS  IPUIINCIB
Koncturymii Yxpainn (4. 4 cr. 181),
KOs OYJIM MIPUIAHSTI [0 TIPOBAJIZKEHHS 1
POBTJIAHYTI Yy MUHYJOMY pPOIli MO30BU
rpomagsganna 0. Kapmasina BigHOCHO
JIOCTPOKOBOTO  TI030aBJIEHHS  CTATyCy
Hapo/Horo jemnyrtara Yipainu O. /[om0-
poschkoro Ta II. bBamoru. Ile cramocsa
micJisi PiYHOTO CTPOKY HAOYTTST HUMU
NETyTaTCbKUX MOBHOBAKEHb, a MO30BU
CYMHIBHOTO XapakTepy OyJm TpPUHHSTI
Bi/l HEHAJIE;KHOTO TI03MBava. 3a3Havyaioun
i O0OCTaBUHM, €KC-MIHICTP IOCTHUIL]
M. Owiuyk B ofHiii 3i ¢Boix myOrikartiii
IIJTKOM TIPABUJIBHO 3ayBaKYE, IO OCTaH-
HIM 4YacoM IoYacTilllaJd BUIIAJAKHU, KOJIU
Cy/IM 3arajbHOI HOPUCAMKIL, 30KpeMa
aJIMIHICTPATUBHOI, YXBAIIOIOTh PillleHHS
Ha BUKOHAHHS TOBHOBA)KEHb OPTaHY
KOHCTUTYIIHHOTO KOHTPOJIO, SIKUM €
KCY [1]. BaxmmBo 3a3HayuTH, MO Yy
crpasi O. /lTom6poscbkoro Ta I1. Basorn
BUHUKJIA [IOBOJII YHiIKaJIbHA CHUTYyallid,

*« MPABO YKPAIHW « 2014 « Ne 5 +

KOJIA BI/IIIOBI/IHO /10 3aKOHO/JABYNUX 3MiH
2010 p. pimenng BACY, npuitasari mium
CyZIOM TIepIioi iHcTaHIlii, HaOyBalOTh
YUHHOCTI 1 HE MIIATAI0TH aeIAIlintHOMY
OCKap>KeHHIO, 1110 He JI03BOJISIE BiIHOB-
JIEHHIO <Status quo ante», IK IPaAKTUIHO
HEeMO>KJIMBUI, 1[0 TATHE 32 c0O010 «abco-
JIIOTHO HEINPOINOPUIRHUN TsATap» 715
OpUANYHUX Ta ¢isuunux oci6. Iliakom
OYEBUJIHUM € Te, 1110 BCTAHOBJIEHUN y il
crpaBi Bcyneped KoHcTutyilii cy/10Buid
BEPAMKT He 3aJIMIIAE BKa3aHUM 0co0aM
peasibHOTO BUOOPY CIOCOGIB TPABOBOTO
3aXUCTY, SIKIIO 3aKOHOAABUMM IIJISIXOM
OyB 3MiHEHWI MPONECYAbHUIA TOCTYIT
no BCY, 1o dakTnuHo 03Haua/I0 BTpATy
HUM CTaTycy KacaliiiHol incranuii. Bin
OyB 1030aBJIeHUI OY1b-SKOI MOMKIMBOC-
Ti BUIIPABUTHU [TOPYUIEHHS KOHCTUTYIII-
HUX I1IpaB €KC-HAapOJHUX JIenyTaTiB
Ykpaiau, g SKUX BKa3aHUM aJMiHi-
CTPaTUBHUM CyZOM OyJI0O BU3HAHO Bijl-
CYTHICTB 1X JIeITyTaTCbKUX TOBHOBAKEHb.

Y oMy nosnArae BaxKJIUBUN 11 CyC-
MJIbCTBA MOMEHT ICTUHU: JIeTiTUMIi3allis
CyIiB OOYMOBJIOETbCS KOHCTUTYILil-
HICTIO CcyAoBUX pinieHb. MabyTb, cJrij
Harazatv, mo BACY BifkuHyB Bci cym-
HIBU i He 3B€PHYBCH 110 BKa3aHUX CIIpa-
Bax 70 KCY 110710 KOHCTUTYIIHHOCTI,
BJIACHE, CBOIX TIOBHOBAKEHD MTE€PEBOIUTH
KOHCTUTYIIHHUN CHip y TJIOMWHY 3BU-
YAITHOTO  IyOJIIYHO-TIPABOBOTO  CIIOPY.
AJKe, BU3HaUMBIIM Bignosigadem IleHt-
pasbHy BUOOpUy Komicito, Cy1 mpoirto-
pyBaB, 1O KOMICisl JIUIIE MiITBEPIKYE
BOJIIO BHOOPIIIB, 3aPEECTPYBABIIN HAPO/I-
rumn genyraramu O. JloMOpoBCHKOTO Ta
[1. banory, a wWarugeHanil TepMiH s
OCKap>KeHHs 1hOTO (DaKTy CIIMHYB PiK
TOMY.

3 1bOro IPUBOMLY CJiJl 3ayBaKUTH,
1110, HA HAIly IyMKY, HacTaB 4ac ToBep-
Hytucsa i 3'acysarn [lmenymy BCY, sk
y cucrtemi CyIiB BUKOHYETbCA WOTO
[TocTranosa Bix 1 micronaga 1996 p. Ne 9
«IIpo 3acrocyBannst Koncruryiii Ykpai-
HY [IPY 3/1iiCHEHH] TpaBocy s>, MabyTh,
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A. CeniBaHoB

JUIS CYJUIIB yCiX 1HCTAHINA CY/IIB aKTy-
QJIBHUM 1 LIJIKOM OOIPYHTOBAHUM 3aJIH-
HIAETHCS  KOHIENT KOHCTUTYILIHHOTO
MPaBOPO3YMIHHS 1 MPaBO3aCTOCYBaHHS
1Py BUPINIeHH] cy0BUX cropis. Bismo-
Bi/IHO, TIHOMY aKCIOMATUYHOMY ITiIXOMIY
i MIOBUHHA BIJINOBIZIATH JIOKTPUHA CYJO-
BOTO KOHCTUTYITIOHA/II3MY, SIKa HE JI03BO-
Jsi€  Oy/ib-sIKOMY OpTaHy IPaBOCYIs
iITHOpPYBaTH MicIie i POJib KOHCTUTYIIHHOI
IOPUCAMKIT, a TuUM Oijibllle cTaBaTh
30BHIINTHIM 1IEH30POM €IMHOTO OPTaHy
KOHCTUTYIINHOI FOPUCAMKITI. AKIIO Take
MO’Ke TpaluTUCd — TMPUYMHA TMOSICHIO-
€TBCST HE BUTIAJKOBICTIO, a HEMIITOTOBJIE-
HicTIO cy6’€KTa Cy0BOI BJIaM CIPUiMa-
THU BEPXOBEHCTBO KOHCTUTYIIHOI 10pUC-
IMKIEL 11 BCix  opraHiB  1y6JidHOT
BJIa1, a60 TPodeciiiHOI0 HemiArOTOBRIe-
HICTIO iHIIIaTOPiB (POpMYBaHHS «HOBOTO
CYZIOBOTO TIpaBay», SKe 3a CBOEIO MPHUPO-
71010, SIK Y IIbOMY BHIAJIKY, € TIOMUJIKO-
BUM 1 HeOEe3NMeYHNM JJisd CYCITiJIbCTBA.
[lporo wHiK He MOXHA JJAONYCKATH,
OCKIZTBKU CTaTyC HAWBUIMOTO B CHUCTEMI
CY/IiB 3arajibHOI IOPUCANKILI 3060B’s13y€
BCY OyTu ipssMuM rapaHTOM KOHCTUTY-
mifiHocti cynoBoi mnpakTuku. IIpote
(haxTu cBiguarh mpo inime.

Mnerbcss mpo mpuKpHil  BHIANOK,
SKWH JI03BOJISIE TTOCTABUTHU MTUTAHHS TTPO
JIOTIYCTUMICTh 3aCTOCYBaHHSA (PYHKITIO-
HAJbHUX MOBHOBaxKeHb Cy/10BOI MasaTu
B aaMiHicTpatuBHUX cripaBax BCY, ska B
KoJieriajbHOMY (hopMmaTi GesrnocepeHbol
ydacTi JeB’ATH  CyAJIB TpPUHHSIA
[Tocranosy Bix 15 sxoBtHs 2013 p., po3-
TJISHYBIIA CIIPaBy 3a TI030BOM MAaJiOTO
npuBaTHoTo mianpuemctsa «ATAT» no
[IToskinchKoi MichbKoi pagun ABTOHOMHOI
Pecny6aiku KpuM 1po Bu3HaHHSI Hesa-
KOHHUMHU PpillleHb Ta ix ckacysaHHs!.
Meta ocnoproBanoi Iloctanosu BACY,
NPUIHSATOI y KacallilHii iHcTaHI1il, 1oJs-
rajia B ToMy, 1o 3Bepratounch g0 BCY
aBTOP KJIOMIOTaHHsSI OOIPYHTYBaB CBOIO

HO3UIII0 HEOJHAKOBUM 3aCTOCYBaHHS
uum Cyzgom 1. 5 Pimenns KCY Bix
16 xBiTHga 2009 p. (cripaBa Ipo ckacyBaH-
Hsl aKTiB OpraHiB MiCIIeBOrO caMOBPSILY-
BaHHs). Ha migTBep/ykeHHd CBOIX apry-
MEHTIB 3agdBHUK HaJaB He TILJIbKU aKTU
BACY, aii [ToctanoBy BCY Biz 6 uepBas
2011 p. ¥ cBoio uepry, Cyznosa nanara B
aaminictparuBaux ciipaBax BCY nocuth
OPUTIHAJBHO 3aCTOCYBaJia y MPUUAHATIN
[TocTaHoBI «Cy/I0BUII aKTUBI3M», HaMa-
raioynch cOpMyTIOBATH CBOE CTABJIEH-
HS1 KOHCTUTYIIHHOI I0PUCAMKIIIT 3 11031~
iff CyZ0BOrO XapakTepy 3arajbHOTO
mpaBa, Yepraryl CBOI apTyMeHTH 3a
MexxamMu KoHcetutyiiii Yrpainm.
3aMUCIMMOCS HAJT «CyTOBOTIO TBOPYiC-
TIO» KOJIETii Cy/i/liB: «...pittennHst Koucru-
tymitaoro Cymy VYKpaiHW MTOKJIUKaHI
3abe3reyyBaTii KOHCTUTYIIIHICTD I1LJ101
HU3KW HOPMaTWUBHO-TIPABOBUX aKTiB,
oditiitHe TaymadeHHs HOpM KoHctuty-
11i1 Ta 3aKOHIB YKpainu. Taki akTh MaioTh
GaraTopa3oBe 3aCTOCYBaHHS /IO CYCITiJib-
HUX BIJHOCHH 1 € O0GOB'SIBKOBUMH Ha
TepuTopii  Ykpainu. KoucturyiiftHuit
Cyn Ykpaiau He € HOPMOTBOPYUM OpTa-
HOM, YIIOBHOBQ)KEHUM YXBaJIOBATH 3aKO0-
HU Ta iHIIIi HOPMATUBHO-TIPABOBI aKTH...».
[eit cymoBuil «mocTyJaT» 3aBepHIeHUN
TaKUM BHCHOBKOM: <..a TOMY BHUHECEHI
HUM PillleHHS T0/I0 PETryJI0OBaHHS CYyC-
MJIbHUX BiJIHOCMH MalOTb J10JIaTKOBUI
JIOTIOMI>KHUI XapakTeps. JlakoHiuHe y3a-
rarpHenast Cy/loBOI TajaTh B aJMiHi-
ctpatuBHUX crpaax BCY HaBpaa un
MpeTeHJyE Ha JETITUMHICTb TBOPIIIB
MTOMUJTKOBOTO YSIBJIEHHS TIPO MPU3HAYEH-
HS KOHCTUTYIIMHOI IOPUCAUKINI, SKY
Koncruryniga He 103BOJIIE TJIyMauUTH
aktamu kojerii BCY. Hi y xoro He
BUKJIMYE CyMHIBY, 1110 Cy/10BOIO ITaaToio
B aaMmiHicTpaTuBHUX crpaBax BCY
y TaKuii croci6 6yJ10 nepeBUIeHo 101y c-
TUMI MeXi HEeTeKCTyaJbHOI MOAM(iKallil
noBHOBakeHb KCY, 10 po3IiHIOETHCS

! Texer IMocranosu omy6ikoato B raseti «IOpuanyeckas npaktika» 3a 3 rpyans 2013 p. Ne 49. Jlus.: [2].

94

* MPABO YKPAIHW « 2014 « Ne 5 «




KOHCTUTYUIVNHICTb AK KPUTEPIVI CYCIIJIbHOI IOBIPV 4O CYAOBOI BIAAM

He TiJIbKY BUeHUMU-IOPUCTAMHU, & i HApO/1-
HUMW JleTlyTaTaMd — YJIeHaMU TIpo-
dbimprOoTo Komitery Bepxosnoi Pammn
YKpainu K cBiJloMe HamMaraHHsl HIJISIXOM
iHTepIipeTallii BUSIBUTH HEBJIACTUBY «CIIe-
1UdiKy KOHCTUTYLIHHOTO IPaBOCYAJS»
SIK JIOZIATKOBOTO JIONIOMIKHOTO PETyJISITO-
pa cycHiJbHUX BiJHOCUH. MOXJIMBO, 1ie
Tpanuaocs BUIA/IKOBO, ajie He 3BasKaTu
Ha BHCHOBOK BHCOKOKBaJi(hiKOBaHUX
cynaiB BCY naBpsn un y KOTo BUHUKHE
OaskanHg. Toxi JIOriYHO BUHUKAE 3allM-
TAHHST: YU 1[e O3HAYAE MOKIIUBICTD OY/Ib-
STKOMY Cy0O’€KTY BJIAJIN TEK OCTIOPIOBATH
fopucaukitiio KCY?

OO6iiiT MOBYAHHAM HaBeIeHy IO3MU-
mito cyanis BCY osnavae noroautncs 3
BHCHOBKOM, 1110 BEPXOBEHCTBO KOHCTUTY-
IIAHOT IOPUCIUKILT MA€ PO3IJISZATUCS 3
IHIMUX TO3UIlill, HIXXK I[e BCTAHOBJIEHO
camoro Koncrurytieio. Un He BHHILIO
TakK, SIK KOJMCh rporosiocuB y XIX cr.
amepuKaHCchbKkull cymst: «Koneruryiisa —
e Te, IO IIPO Hei TOBOPSTH CYIJIi».
[ToctanoBa CynoBoi majaTtu B aaMiHi-
ctpatuBHUX crpaBax BCY HaBpsa uu
MaJa Ha MeTi chOpMyTIOBaTH HAYKOBE
MPUITYIIEHHS MO0 Ka3yaJbHOro TJyMa-
YyeHHs, ajie 11 BUCHOBOK BHIJISIZAE MK,
HaueOTO, JOBeleHU (aKT, AKUil s
CY/ZI0BOI IPDAKTUKHU He BUKJIUKAE CYMHIBIB.
Xiba moxauBe Take s pimers BCY,
SKOMY HaJIeSKUTD ITPABO BUIIOTO CTYIIEHS
JIETITUMAITIT B CYZIOBIi cuCTeMI, /10 SIKO1 He
Hanexxuts KCY. ¥V npomy mMokHa mepe-
KOHATHUCH, YBAXHO JOCTIUBIIN CTaT-
Ti 124 Tta 125 Koncruryuii Ykpainu. Xioa
cyani, omintoroun cratyc KCY, 3abyum,
110 #10T0 3aBIaHHs 3abe3redyBaTi GesIo-
cepennio fito Korcruryii, 6yTu st Beix
cy0’eKTiB BJIaZiM OXOPOHIEM KOMKHOI
Hopmu, O6ykBu OcHoBHoro 3akony. Ile
CTOCYETBHCSI TAKOXK 1 PillleHb BCIX Cy[iB
3arajibHOI IOPUCIUKIIII.

Takum 4YKWHOM, KOHCTUTYIIOHAJi3a-
I[is, HA Halle IePeKOHAaHHS, CbOTOJHI
BKpall akTyajabHa mpobijeMa i BCi€l
cynoBoi cucremMu 6e3 BUHATKY. SIKIO
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BBakatu, mo BCY B ocobi Cyzposoi
najaT B QJMIHICTPaATUBHUX CIIpaBax
BCY y 3mo03i BigxuisTucs B OyKBU
Koncrutyrii, Hamararo4yuch oOTpyHTYBa-
TH CBOIO IMO3UIIi10, KOJIU iICHY€ He3amepey-
Huii craryc KCY, gxuii He mignsarae
iHTeprpeTaitii Oy/ib-SIKUM OPTaHOM CY/10-
BOi BJIQJIM, — Ile O3HAYA€E TOYaToK (op-
MYBaHHSI HETaTUBHO BPa3JMUBOI CY/I0BOI
npaktuku. Ampke HamaranHg Cynooi
najaTh B QJMIHICTPaTUBHUX CIIpaBax
BCY nposgsuTu cBOIO He3aJEKHICTh Bijl
pimmenbp KCVY Higk He BianoBizae npuH-
MUY €UHOI KOHCTUTYIIIHOT MTPaBOCBi-
JIOMOCTi, a CBIIYUTb IIPO BUKPUBJICHE
VSBJIEHHS TO/I0 TPUHITAITY 3aJUTITATHCS
CaMOCTIHHUM CYZIOBUM OPraHOM y MexKax
IOBHOBa)KeHb, BU3HaueHUX KoHcTuty-
mieto. /lonmyckatoun y coiii [locranosi y
KOHKDPETHIN crpaBi TJayMayeHHS M10/10
poni i wmicusg KCY, gaxuii 3a cBoiMu
pillleHHsAMU He BUCTYTA€E «ITapajeIbHuUM
3aKOHO/IaBIleM», KOJIerisl Cy/liB HEKO-
PEKTHO 3acTocyBajia 3arajibHy CYZ0BY
TOPUCAUKITIIO Y BU3HAUEHHI </[0/[aTKOBO-
ro JIOTIOMIKHOTO  XapaKTepy» pillieHb
KCY. Otxe, 1M 1IOMUJIKOBUM BUCHOB-
KOM IPUHMKEHO KOHCTUTYIINHHY I[iH-
HicTh Ta 00’EKTUBHUN, HAYKOBO-O0OIPYH-
TOBaHUI XapakTep MPaBOBUX IMO3UIIIH,
AKi y PIlIEHHSAX MafoTh BifoOpaKeHHsT
BepxoBeHcTBa Koncrurynii  Ykpainu,
0COGJIBO, KOJIM #IeThest PO odilriiiae
TaymMadeHHd HuM HopMm Koncrurymii i
3aKOHIB YKpaiHu.

Kouteriss cyaziB 3aMicThb MOXKJIUBOCTI
iioro 3BepHenHs o KCY momo iioro
MpaBOBOI  TMO3UIll NPU HAABHOCTI
HEO/HO3HAYHOI'O 3aCTOCYBaHHS Kacalliii-
HUM Ccy/IOM (CyZlaMU) OJIHUX 1 TUX caMUX
HOPM MaTtepiaJbHOTO MPaBa, 1O MOTATIO0
3a co060I0 yXBaJIeHHs Pi3HUX 3a 3MiCTOM
CY/IOBUX pillleHb y MOMIOHUX MPaBOBiI-
HOCWHAX, 10 € IIi/ICTaBOI0 TEePerJsaiLy
cynosoro pimenas BCY, dakruano
TOCTaBUJIA i/l CYMHIB CYJIOBY MPAKTUKY
BiZTHOCHO 0GOB’SI3KOBOTO BpaxyBaHHs
aktiB KCY 1pu 3aiiicHeHHI paBocyais
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A. CeniBaHoB

Cy/laM¥ 3aTaJIbHOI IOPUCAMKITII. Y 1bOMY TPHUMKY CYCIIJIBHOTO iHTepecy — KOH-
MOJISITAE JIPYTUH MOMEHT iCTUHM, KOJIM CTUTYIIOHaJi3allil pillleHb BCiX OPraHiB
mu, 36epiraioun Brucoky mnosary g0 BCY, mpaBocymisi.

MPOMOHYEMO BJIACHUU TIOTJIS Ha TIiji-
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CeniBaHoB A. O. KOHCTUTYLINHICTb SIK KpUTepin cycninbHOi [OBipM A0 cypoBoOi

Bnagu

AHoTauis. Y cTaTTi 3 TeOPEeTNKO-MNMpPaBOBNX no3uLin pPOo3rnMAanatoTbCa NMTaHHA NPaBo3acTo-

COBYOI MPaKTUKWM K KPUTEPIM  NEeriTUMHOCTI CYAOBOI CUCTEMMW, OOOAETbCS aHami3 pilleHb
Buworo agMiHicTpaTBHoro cyay Ykpainu i BepxosHoro Cyay YkpaiHM 3 NO3NLiM X KOHCTUTY-
LMHOCTI, @ TaKOX BUCBITOIOTLCA PYHKLIOHAMNbHI MOBHOBAXEHHSA Cy0BOI CUCTEMW Y cepi
Cy40BOI MPaBOTBOPHOCTI.

Knto4oBi cnoBa: cyn, CyAoBa NpakT1Ka, HAPOAHI fenyTati YKpaiHM, KOHCTUTYLIMHA loprc-

OUKLiA.

CenuBaHoB A. A. KOHCTUTYLIMOHHOCTb KaK KpUTepui obLLLeCcTBEHHOro AoBepus K

cynebHom Bnactm

AHHoOTauums. B cratbe, ncxoga w3 TEOPETNKO-MPaBOBbIX no3nunm, pacCMaTpMBatoTCA

BOMPOCHI MPaBOMPUMEHUTENBHOW NMPAKTUKM KaK KPUTEPUI NIETUTUMHOCTU CyAleOHON CUCTEMBI,
NPOBOAMTCS aHanM3 peLleHnit Bbicluero agMMHUCTPATUBHOMO Cyfa YKpavHbl 1 BepxoBHOro
Cyaa YKpanHbl € NO3ULMIM UX KOHCTUTYLMOHHOCTM, @ TakKe OCBeLLaloTCst hyHKLUMOHAMbHbIE
nofiHoMouMs cyaebHom cucTeMbl B cchepe cyaeOHOro npaBoTBOpHeCTBa.

Knro4eBble croBa: cyn, cy,u,e6Haﬂ MPaKTKa, HapoAHble OenyTaTbl praI/IHbI, KOHCTUTY -

LMOHHaA I0pUCANKLMS.

Selivanov A. Constitutionality as a Criterion for Public Confidence in the Judiciary
Annotation. The article, based on theoretical legal positions, deals with the practice of law

as a criterion for the legitimacy of the judicial system, and covers the analysis of decisions of
the Supreme Administrative Court of Ukraine and the Supreme Court of Ukraine in terms of
their constitutionality, and also highlights the functional authority of the judicial lawmaking.

Key words: Court, court practice, people’s deputies of Ukraine, constitutional jurisdiction.
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AKCIOC®EPA MYHILIUIIAIIZMY
AK OPYHIAMEHT PO3BUTKY
CYYACHOI'O MYHILIUTIAJIBHOTI'O ITPABA

O. BATAHOB

03BUTOK Cy4aCHOTO TYMaHITAPHOTO

3HaHHS BiZOYBa€ThCs IIijl 3HAKOM

yce OLIBIIOTO YCBIIOMJIEHHST POJIi
HiHHOCTEH y OYyTTI COliyMy Ta KOKHOI
okpeMmoi yiouHu. Mo)kHa KOHCTaTyBaTH,
10 TOHATTS 1IHHOCTEN € OJTHUM i3 Haii-
OITBIIT BKMBAHUX HE TIJIBKU Yy CydacHiil
comiaysbHill  dinocodii, TOMTUUHIN
nyGUinucTHIl, a i ryMmaHitapHiit chepi B
iisiomy. Came y 1IbOMY KOHTEKCTi aKTya-
JIi3allist MOTIYKIB 1IHHICHUX OCHOB IIpaBa
cTae crenndiyHuM HAIPSIMOM HayKOBHUX
JOCJIJIKEHD Y BITYM3HSIHIN Ta 3apyOiK-
HIll IOpUCTIPYEHITIT TTPOTATOM OCTaHHIX
KIJIBKOX JIeCATUJIITh, IO TPU3BETO 0
BUOKPEMJIEHHSI TaKoi 0cobuBOI cepu
dhinocodcrko-paBoBorO Ta 3arajbHO-
TEOPETUYHOTO Mi3HAHHS, K aKCiOJIOTis
npasa [1; 3; 4; 9; 13; 14].

CraHoBJIeHHsI I[iHHiCHOI TIpob6IeMa-
THUKHU y TPABOBOMY HayKOBOMY ITPOCTOPI
IIPH [[LOMY MOB’SI3yETHCSI 3 HEOOXIHICTIO
(ismocodeproro mizHaHHSA MpaBa, BUBE-
JeHHsT pobieMn 6a30BUX YCTOIB IpaBa
3a OT0 HOPMATUBHI MEKi, OCMUCJIEHHSI
MPaBOBOI peabHOCTI 3 (imocodchKIx
MO3UILiH, IK TIEBHOI IiJIicHOCTI. AKCioJIO-
riyHa HAITOBHEHICTh 3aBK/U TPUTaMaHHa
OyIb-IKOMY IIpaBy Ta Oy/b-sIKiil gepsKa-
Bi, 2 TOMY HEMOKHA 3aJTUIIATH 11032 yBa-
© O. baramnos, 2014
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00Kmop 1WpuouvHuX HaykK, npogecop,
cmapuiuii HayKoeuii cniepooimHux
6i00iny KOHCMUmMYUiliH020 npasa

ma micyegozo camoepsa0y8aHHs
(Incmumym odepicasu i npasa

im. B. M. Kopeuvrkoeo HAH Ykpainu)

roio Jiep;KkaBOo3HaBYi Ta IPaBO3HABYI
aKCIOJIOTTUHI KOHIIETIITI].

Y 11bOMy KOHTEKCTI CJIiji KOHCTaTyBa-
TU 3HAYHY BY3bKICTb METOJ0JIOTIYHOrO
IHCTPYMEHTapilo akcioJiorii mpaBa, sKa
1IKaBUTBHCS MTPABOM $SIK TAKUM Ta y CBOIX
JOCJI/PKEHHAX He IparHe yCBiJJOMUTH
BHYTPIIIIHIO IIHHICHY CTPYKTYpYy $K
OKpPEMHX IpPaBOBHX (EeHOMEHIB, Tak i
IIHHICHOT HATIOBHEHOCTI MPaBOBOTO JKUT-
1s1. Ile BuMarae IOIIOBHEHHS aKCioJiorii
1paBa TEOPETUYHUMHU KOHCTPYKIIISIMU,
siki 6 OmMCyBa HacaMIlepesl TIPaBOBe
SKUTTST Y BCbOMY PiI3HOMAaHITTI M0ro 1mpo-
aBiB. Ile 103BoJIsIE PO3IIAATH TPABO He
TIIBKM 4K 11iJIe, a H K IIJIiCHICTb, TOOTO
crieniuny iHTerpaTuBHy cdepy, B sAKiii
BUHWKAIOTh CYNEPEYHOCTi, KOH(MIIKTH,
npobsiemu ta kpusu [9, 12—14].

BasxkimsicTb akciosOriyHOro BUBYEH-
HST TTpaBa BU3HAYAETHCST TOTPedaMu po3-
BUTKY IOPUJIMYHOI HAYKW B ILJIOMY, a
TaKOK HEeOOXIZHICTIO PO3POOKH METO/I0-
JIOTTYHUX TMIIXOMAIB /10 IIHHICHOTO PO3y-
MiHHS TpaBa sk (HEHOMEHY JYXOBHOTO
CBITY JIIOZINHY; YTBOPEHHSIM HOBUX METO-
MK 1 TporpaM IPaBOBOTO BUXOBAHHS,
akTyaJsizaiieio (hopMyBaHHS IiJTICHOTO
IOPUMYHOTO CBITOTJISILY, SIKWiT 6a3y€eTh-
cs Ha aKCIOJIOTTYHUX YSBJEHHSX IIPO
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O. bataHos

cBo6o/y, pIBHICTH, CIpaBeIJIUBICTb.
OTxe, 3aKOHOMIDHO BUHUKAE THUTAHHS
PO BUKOPHUCTAHHSI aKCiOJIOTiYHOI KOH-
LEIIi] y paBO3HABCTBI B 11iJIOMY, TeOPii
MpaBa Ta OKPeMUX OPUIUYHUX Tayry3e-
BUX HayKax 30KpeMa.

Y cydacHuUx yMoBax jepskaBa, sIKa
MOKJINKaHa 3a0e31medyBaTu Ta miATpuMy-
BaTW TapMOHiliHe (hYHKI[IOHYBaHHS CycC-
MiJbCTBA AK Y3TO/KEHOI iHTeTrpasbHOI
CHCTEMH, BIIXOANTH Bijl CBOEI Micii OyTn
OPTaHi3aToOpPOM i KOHCOJIIJJAaTOPOM COIli-
aJIbHUX BilHOCHMH. BuHMKAa€E 3arpo3a pos-
Majly CyCIiJIbCTBa Ha OKpeMi HeBU3Haue-
Hi CTpaTu 3 iX MOKJIMBOIO JIETPAJIAITIEN.
[IporucrosT miit curyamii Garato y
YOMYy MOXKe MpPaBO — O0COOJIMBHIT 3acih
HOPMaTUBHOTO PeryJai0BaHHsA, HOCIH T1eB-
HuX TiHHOCTEH. Tomy HUHI HEOOXiTHO
BUPOOUTH HOBY IHTErpaJIbHY MapairMy,
sKa PO3TJISIA€ TTPABOBI MUTAHHS, a TOY-
Hillle — MUTaHHA MPABOBOI HOPMATUB-
HOCTI 3 aKCiOJIOTTYHUX TTO3UITIH.

Huni gocaifgskeHHs nuTanb I{iHHICHO-
OIIHOYHOTO TiIXO/Ty B TIPaBi JIa€ KJIIOY 10
BUPOOJICHHS KOHIIENITYaIbHUX PEKOMEH-
JaIiii 171t BUOOPY MIISIXiB PO3BUTKY CYC-
MJIBCTBA, JIEP;KABU Ta TTPABOBOI CUCTEMHU
B IIJIOMY, a TaKOX /I03BOJISIE TTPOBOJIUTH
KOMILIeEKC pedopM B lopuandHiii cdepi,
OCMUCJIUTU TIPOIeC Y TOBHOMY MacHiTa-
01, T06AUNTH OTO eKOHOMIYHI, ITOJIITHY-
Hi, COIliaJibHI Ta KYJBTYPOJIOTiYHI OCHO-
BU. Y 3B’SI3KYy 3 I[UM BUHHUKAE HEOOXi-
HiCTh (YHAAMEHTATBHUX JOCTiZKEHb
MPaBOBUX HOPM, IPAaBOBUX IHCTHUTYTIB,
MPaBOBUX ITIPOIIECIB, IIHHICHUX SABUI] Y
npaBi B IIJIOMYy W OKpPEMHX Tasy3sx
npaBsa [12, 3—4].

IIportec craHoBIeHHST Ta PO30YAOBU
Cy4acHOI YKPaiHChKOI Jep:KaBHOCTI 30ir-
¢y 4aci 3 pechopMyBaHHSIM MOJITUYHOT
CHUCTEMHU TA CTAHOBJIEHHSIM SIKICHO HOBUX
JIEMOKPATUYHUX 1HCTUTYTIB MyOiuHOl
BJIa/IA, (POPMYBAHHIM TPOMAJITHCHKOTO
CYCITiJIBCTBA, YTBEP/KEHHSIM HOBUX
NPUHIUITB €KOHOMIYHOI CUCTeMH, IO
6a3yloThCsT Ha PUHKOBUX BiIHOCHMHAX Ta
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PO3BUTKY mignpuemMuuirrea. Ile 00’ek-
TUBHO TIPUBEJIO /IO CyTTEBUX 3MiH y CHUC-
TeMi HaIlioHAJbHOIO IIpaBa YKpaiHW,
M0SIBI B Hill HOBUX rasiy3eil sik IpUBaTHO-
ro, Tak i mybsiunoro npasa. OxHieo 3
TaKMX HOBUX Tajyseil 1paBa € MYHIIIU-
MajbHe MPaBo, sIKe ChOTO/HI TepebyBae
Ha eTalli CTAaHOBJICHHS, 10 MOTPedye He
TiIJIBKM HayKOBOTO OOIPYHTyBaHHS ii
MiCI[d B CUCTEMi HAI[IOHAJIBHOTO IPaBa,
BU3HAYEHHS [IpeIMeTa, CUCTEMHU Ta JIxKe-
peJi, HAyKOBOi po3pOOKM BiJIOBIIHOTO
KaTeropiaJbHOTO armapary, a i OCMUCJIeH-
Hs1 Hloro 3aBiaib Ta GYHKIIINA, BUPOOIeH-
HSI Cy4yacHOI IapajiuirMu MyHIIUIIAIbHO-
TO TIpaBa 3 aKCiOJIOTIUHUX, OHTOJIOTTUHUX,
THOCEOJIOTIYHUX ITO3UI[IN. A/pKe [IIHHOCTI
MYHIIUIIAJIBHOI IeMOKPaTil Ta Cy4acHOTO
MYHIIUTIAIBHOTO TIPaBa SIBJISAIOTH COO0T0
He TLJIbKU aKCiOJIOTTYHUI, a I THOCEOJIO-
TIYHUUA Ta OHTOJIOTIYHUH €KBiBaJeHT
Cy4acHOTO MYHIIUTIATI3MY.

AxciosiorigHa KOMIIOHEHTA Cy4acHOTO
MYHIIUIIATi3My PO3KPUBAE MOTO IiHHIC-
HUN TOTEHIiaJl SK TOJITUKO-TIPaBOBOI
izeoJiorii, 1o siBJIsie cob0I0 crcTeMy izea-
JIB Ta if1eli mpo hyHIaMeHTaTbHI TIiIHHOC-
Ti MYHIIIUIIATBHOI JIEMOKpATii ¥ Tpas
monuan (ix reHesuc, cucremy, Gopmu
BUPa)KeHHS, METO/IM Ta CTYIIiHb peasisa-
11ii 1 3aXMCTy) Ta TEHETUYHO TIOB’A3aHa 3
(beHOMEHOM MYHITIUIIATBHOI BJA/U, B
OCHOBI SIKOT 3HAXOIUTHCST CUMO103 MYHi-
IIUTIaJIbHO-TIPABOBOI TE€OPil Ta MPaKTUKH.
Tak, Harpukaa, cBo6OIa, COIIAPHICTD,
PiBHICTh, MOPAJIBHICTD, AJIBTPYi3M, CAMO-
OopraHizailis, caMoAUCIIUTIIIIHA, CAaMOBIJI-
MOBiIaIbHICTD, CYOCHIIaPHICTD € CEHCO-
YTBOPIOIOUUMHU I[IHHOCTSIMU JIEMOKPATii,
MpaB JIFOJMHU Ta CyYaCHOTO MYHIIMIa-
JIi3MY.

Came y 11bOMY CEHCi BapTo clipuiima-
TH KOHIIeTITyaJIbHe YCTaHOBJIEHHS, 3aKPi-
ieHe y nmpeamOysti €BporneiicbKoi xapTii
PO MiciieBe caMoBpsityBaHHs: «Opranu
MICIIEBOTO CaMOBPSJIyBaHHS € OJIHIE€I0 3
TOJIOBHUX TBAJIHH OYy/b-sIKOTO JIEMO-
KPaTUIHOTO PeRUMY». J[OTTOKN y KOKHIN
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TepuTOPiaJbHill rpOMazi BiATIOBIIHI 1IiH-
HOCTI Ta NPUHIUIIN HE 3HAWyTb CBOTO
ycebIYHOTO BTIJIEHHSI, MiCI[eBE CaMOBPSsI-
JlyBaHHS 3aJIMIIATUMETBCS JInIle puBa-
GJIMBOIO IEMOKPATHYHOIO JIEKTAPAITIETO.

Corlia/ibHO-eKOHOMIYHIMY  YMOBaMU
(hopMmyBaHHS HOBOI MapajUrMyu MYHIIH-
HMAJIBHUX IIIHHOCTEH € ToOy10Ba B YKpaiHi
He3aJIeKHO1, IeMOKPaTUYHOI /Iep;KaBy, B
SKill BUBHAETBCS Ta TAPAHTYETHCS Miclie-
Be CAMOBPSIyBaHHS, ifOTb TPUHITUIN
BU3HAHHA JIIOIMHA HAWBUIIOIO COIIAJIb-
HOTO T[IHHICTIO, BEPXOBEHCTBA 1TPaBa, CJIy-
JKIHHS TepUTOPiabHiil TpoMaii TOIIO, 110
notpebye hOpMyBaHHS B MYHIIMITAIBHIT
CB1/IOMOCT1 HOBUX OPIEHTUPIB 1 ITiJIel cyc-
MIJIBHOTO PO3BUTKY, MYHIIIUTTAJIBHUX
HIHHOCTEMN, JKUTTEBUX Opi€HTAIlIH 1 HOPM
MOBE/[IHKU JKUTEJIB — YJIEHIB TEPUTOPi-
AJTbHUX TPOMAJI, IEMTyTaTiB MiCII€BUX pafl,
CITy;KOOBITIB B OpraHax MiCI[EBOTO CaMO-
BpslyBaHHA. BiJIlTOBiIHO, B OCHOBI HOBOI
mapajuiTMu MYHIITUTTATbHUX I[IHHOCTEN
MaioTh OYTH COIiaJIbHI IHHOCTI, CTBOpE-
Hi i1 3aCBO€EH] y KpaiHax, B IKUX MYHIIIH-
MaJi3M i PO3BUHYTE MICIIEBE CAMOBPSIITY-
BaHHs ICHYIOTH 0arato pOKiB i JaiOTh
MO3UTUBHI pe3yJbTaTU JJIsl IIporpecy
CYCIIJIbCTBA, TEPUTOPIAIBHUX TIpoMajl i
KOKHOTO I'POMa/ISTHUHA.

Taxk, eBporelchKi comiaabHi MIHHOCTI
MOXKHA PO3JIJINTH Ha: JeMOKPAaTHUYHI
colliaJibHi IHHOCTI (HApO/OBJIAJIs, BEP-
XOBEHCTBO IIpaBa, 3aKOHHICTh, TapaHTil
COIia/IbHUX TIpaB 0cOOM, PIBHICTH yCixX
TPOMQJISTH TIepe]] 3aKOHOM, 3HAHHS i
KOPUCTYBaHHSI CBOIMU 3aKOHHUMM TIpa-
BaM¥, BUKOHAHHSI IPOMAJISTHCHKUX 000-
B’43KiB, cB0O0/1a 0COOUCTOCTI, 11 BIJIBHUI,
BCEOIYHMIT i MOCTINHMIT PO3BUTOK, CaMO-
criiinuii Bubip crocobiB camopeairizaitii,
cBOOO/Ia BUOOPY 1/1€0TOTIUHUX 1 peJTiriii-
HUX TIePEKOHaHb, CBOOO/IA Bi/l BTPYYaHHSs
JlepsKaBu y TIPUBATHE >KUTTS, BiJTbHUH
JIOCTYTI /10 iH(hOpMaItii, IpiopuTeT HIN-
BilyaTbHOTO HaJl KOJTEKTUBHUM ) Ta COITi-
aJIbHI I[IHHOCTI, TIpUTAMaHHI PUHKOBIN
€KOHOMITII (BOJIOIIHHS MMPUBATHOIO BJIaC-
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HICTIO, TMIANTPUEMHUIIbBKA i4JbHICTD,
KOHKYPEHTIis, colliaJbHa W TPyaoBa
MOOIIBHICTD, audepeHItialliss npubyTKY,
aKTUBHA TIO3UIIis TIO/I0 BJIACHOTO KUTTH,
piBHiCTH 1 OGaraToBapiaHTHICTH MOIKJIM-
BOCTEIN).

BusnauynuM yuHHUKOM TIpu (hopmy-
BaHHI W TPUIHATTI rpoMajiiHaMU HOBOI
MapaIiT™MU COIIAJIbHUX T[IHHOCTEN yKpa-
iHCBKOTO CYCITIJIBCTBA € [yXOBHI (hakTopn
Hanioi siepskaBu. /[yXoBHICTb YKPaiHCHKO-
ro Hapomy, 30epekeHHsT HOro caMoOyT-
HOCTI, HE3JIEKHOCTI, @ TAKOJK IT01AJIbIITNI
COITIAJIBHO-CKOHOMIYHUHN 1 KyJIBTYPHUN
MOCTYTT HEMOKJINBI Ge3 YTBEpP/KEHHsS B
CYCHIJIbHIN CBIJIOMOCTI HaIlIOHAJIBHOI 1/1e1
Ykpainu, sika BUCTYIIA€ OCHOBOIO iHTeTpa-
TUBHOI CYCIHIJIbHOI 1/1€0JI0Tii, ie0soriu-
HOto omiHanTOM [11, 9].

binpuricts 3a3HaveHux IiHHOCTEH
3HAXO/IATHCS B OCHOBI JIi€3/1aTHOI cucTe-
MU MiCI[€EBOTO CaMOBPSIIyBaHHS Ta €
KJIIOYOBUMY TIPUHIIUIIAMHU CYYaCHOTO
MYHIIUTIATI3MY.

[linHiCcHI XapaKTepUCTUKHA 3MYIIYIOTh
3BEPHYTH yBary i Ha UBIJII3aIliTHO-iCTO-
PUYHUIT KOHTEKCT PO3BUTKY MiCIIEBOTO
camoBpsayBaHHs. bes 11boro Baskko 3po-
3yMITH cy4yacHy MO/ieJib OpTaHizailii mMic-
1[EeBOTO CaMOBPSI/IyBaHHs, Bi/IIIOBICTH Ha
MUTAHHS TIPO TPUYUHKE YOCOOJIEHHS Y
CYCHIJIbCTBI MICIIEBOTO CAMOBPSILYBaHHS
SK BUY MyOJIYHOI BIQAW, PO3TJSTHYTH
€BOJIIOIII0 TUX YN IHIIUX (DOPM 3aieK-
HOCTI Mi3K TTOJIITUKO-TIPABOBOTO MO/IEJLITIO
MICIIEBOTO CAMOBPSIyBaHHS Ta JeTepMi-
HYIOUUMHU 1i COIiaJibHO-€KOHOMIYHUMH,
JYXOBHO-KYJIBTYPHUMU, IUBLJIi3aI[iliHN-
MU YMTHHUKAMHI

Bapro posymitu i Te, 1o came Ha
JIOKaJIbHOMY PiBHi, — y MesKaX MiCI[€BOTO
CaMOBP#/IyBaHH4 Ta IIpollecax peasisaiiii
MYHIIIUTTAJIBHOTO TIpaBa i iHCTUTYIIOHA-
Jiizanii MyHIIMIIbHOI BJaJu, — Hall-
OiTbIIT pesbeHO TPOSIBISETHCST Ta 3HA-
XOIWUTh CBOIO armpobariifo izes I[HHOCTI
JIFOJIChKOI 0cobw, 1i tpaB i cBobo. Came
MicCIleBe CAMOBPSZYBAHHS ONTUMAJIbHO
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dikcye y cobi sik esleMeHTapHi mpobieMu
JIIOJICBKOI JKUTTEMISIIBHOCTI, TaK 1 IOJIi-
TUYHI, €KOHOMIYHI, JYXOBHO-MOpPaJibHi
IIHHOCTI Ta COlliaJIbHI JJOCATHEHHS JIIOJ-
cTBa y Oyab-sIKiil rasysi CycHiJibHOTO
possuTky. Ha mizcrtaBi 11por0o BiHOCHO
HEBEJINKI TEPUTOPiaJibHI PO3Mipu Tepu-
TOpiaJbHUX TPOMaJI, JOKAJIbHICTD [isIJIb-
HOCTI IX oprasiB, 3/1e6iabII0or0 OGesnoce-
peHiil XxapaKkTep B3aEMOBITHOCUH KUTe-
JIB Mi c06010 Ta 3 OpraHaMu MicIIeBOTO
CaMOBDSIyBaHH, TIPUPOJIHUIN XapaKTep
po0JIeM JKUTTEISLITBHOCTI — yce 1ie 00y-
MOBJIIOE OCOOJIMBY MYHIIMIIAJIbHY COIli-
JIbHICTD. AJKe HaPOJKeHHS JIIOIUMHY, 1i
3/I0POB’s, JIOPOCJITIAHHS, HaBYaAHHSI,
IpareBIaliTyBaHHs, MO0 Ta ciM’st, cTa-
pDIHHS, CMEPTh — Y paMKax IUX JKUT-
TEBUX ITUKJIIB B OCHOBHOMY 3aMUKAETHCS
JKUTTEMIANBHICTD MICI[EBOTO CITIBTOBA-
puCTBa.

Came MiciieBe CaMOBPSIYBaHHS Ma€
CTBOPUTU yMOBHU M1 (OpMyBaHHSA ¥
JIIOZICBKOMY  CIIIBTOBApPUCTBI  BiIUYTTH
TPOMA/THCHKOCTI — OfHiel 3 Tux 6aso-
BUX, HAPI’)KHUX PUC CYCIIJIbCTBA, SIKi 3Ha-
XOMATbCS Yy (byHIaMeHTi  coriymy.
IpomazgstHchbKicTh — 1€ TOTOBHICTD i
3/IaTHICTD JIIOJIMHU JI0 AKTUBHOI y4acTi y
CIIpaBax CyCITJIbCTBA 1 JIepsKaBy HA OCHO-
Bi TJIMOOKOTO YCBIJIOMJIEHHSI CBOIX IIPaB
Ta 000B’s13KiB. BoHa € aHTHUTE3010 TaKNUM
MOHATTAM, SIK allOJITUYHICTD, aOCEHTEI3M,
COIiaTbHO-TTOJIITHYHA 1HANMEPEHTHICTD
Ta CHUHOHIMOM COI[laJIbHO-TIOJIITUYHOI
aKTUBHOCTI, maTtpiotusamy. IpomassH-
CBKICTb ICTOPUYHO TTOB’sI3aHA 3 PAaHHIMH
dbopmamu geMokparii, 30kpema 3 6e31o-
CEPEIHBOIO YUYACTIO Y CITpaBaX TPOMa/IN i
3apOJIKEHHSIM CYCHIJIbHUX BiJIHOCUH
noJticHoro Tutty |8, 647]. 3a cBOEIO CyTTIO
TPOMAJISTHCHKICTh O3HAYAE CTYITIHDB KOOTIE-
paiiii Jifojiell B ofiHe 11iJie, CTYIiHb BI/IXOLY
Biz Giosoriunux morpeb Ta Pyxy 10
noTped coliaJbHUX, CTYIHD CIiJIBHOCTI,
€qHOCTI Jirozieit. [poMangHChKICTD KOHCO-
JIIJIYE CYCITITbCTBO, BOHA 3HAXOIUTHCS B
OCHOB1 KOJIEKTUBi3MY, [l€TepPMiHYOUU
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IJTICHICTh Ta MOHOJIITHICTH CYCIIJTbHUX
yTBOpeHb. [pomajsisgHCbKiCTh B i Hail-
6isbIl po3BUHYTI opMmi mnependavae
PO3BUTOK TaKUX I[IHHOCTEH, K IIpaBa Ta
cBOOO/IM, MUP 1 CIIpaBeAJIUBICTD, BiIoO-
BiIabHICTD Ta coOIliaJibHa PIiBHICTS.
A 11e — KJIIOYOBI T[IHHOCTI PO3BUHYTOTO
JIEMOKPATUYHOTO Ta TI'POMA/JIHCHKOTO
cycminbcTsa [6, 3].

OnauM i3 BaroMux YMHHUKIB 3apo-
JUKEHHS MICIIeBOTO CaMOBPSIyBaHHS,
(bopmyBanHg MyHIIUTIATBLHOTO TIpaBa i
BITYM3HSAHOIO MYHIIUIIQNI3MY, KYJBTHU-
BYBaHHS, YTBEPKEHHS HaI[iOHAJIbHOI
MYHIIUTIATbHOT TPAUIlii Ta 3MIilTHEHHS
IPOMAJICbKUX, CaMOJISIbHUX Hadal y
JIOKQJIbHO-TEPUTOPiaJIbHOMY BUMIpi, Ha
(hopmyBaHHS SKMX MO’Ke BIUIMHYTH Jiep-
JKaBa, 30KpeMa U TIJISXOM 3JIMCHEHHS
IIOCJIIZJOBHOI 3aKOHOZABYOI IIOJIITUKH,
MOKe CTaTU HasBHICTb Yy CYCHLJIbCTBA 1
1iOro 4JieHiB BIiJIMOBIAHUX MYHIIIUTIAJIb-
HUX IIIHHOCTEH, IKi MAlOTh KOHCTUTYITI-
He TIOXO/KEeHHs, KoJlocalbHe KOHCTUTY-
mifiHe i KOHCTUTYTUBHE 3HAYEHHS Ta 3
4acoM CTalOTb HOPMOIO JKUTTS, OPIEHTHU-
POM y B3aEMOBIJIHOCMHAX OJIUH 3 OJIHUM,
BJIAJIOI0, JIePKaBOIO TOIO.

Takoro pojay IiHHICHI yCTaHOBKU
iCTOTHO BIUIMBAIOTh Ha IPOIIECH I[iJIero-
KJaJlaHHs HE TiJIbKKM B paMKaX MYHIiIIu-
MaJIbHO-TIPABOBOI JIIAJTbHOCTI, a 1 y BCIX
inmwux cdepax coriaabHOrO OyTTS.
Y npomy 1rani mae miciie (peHOMeH THTTi-
3allii Ta ceJseKIlil 1iJ1eyTBOPIOIYMX Ipa-
BOBUX I[IHHOCTEH 0coOH, IO € OTHUM i3
roJIOBHUX 3ac00iB Opi€HTallil TOBEIiHKN
0co0M y BITHOCHHAX 3 1HITMMU JIIOJbMHU.
[Ipu 1iboMy MyHIITUTIATBHO-TIPABOBI 1TiH-
HOCTI MalOTh JOMiHYIOYMI BILJIUB He
TLTBKU HA TIOBE/IIHKY, a I aKTUBHO BILJIU-
BalOTh Ha KyJBTYPY B LIJIOMY 1 MyHiIu-
HaJbHY MPABOBY KYJBTYPY 30KpeMa.

Y upomy mtaHi BiJINOBiIHI MYHIIIN-
NaJibHi I[IHHOCTI BUCTYNAIOTh BaroMuM
YUHHUKOM (hOPMYBaHHS ITPABOCBIZIOMOC-
Ti TPOMAJISIH, SIKQ, SIK 3a3HAYAIOTh JIOCJIi/I-
nukn [10], sBrstioun coboro, Hacamepe,
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CYKYITHICTb Cy6 €KTUBHIX €JIEMEHTIB TIpa-
BOBOTO peryiioBaHHs (ifiell, Teopiii, emo-
Iili, TOYYTTIB Ta, BJACHE KayKy4H, ITPABO-
BUX YCTAaHOBOK), BiZIoOpa)ka€ CTaBJIEeHHS
JIOJIEN 10 TpaBa, TPABOBOTO CIIOCOOY
JKUTTS B CUCTEMI ITPAaBOBUX 3HAHb, IPABO-
BUX IIOYYTTiB, II€PEKOHaHb, BOJILOBUX
HACTAHOB, BUPOOJISIE OIHKY CTOCOBHO
JII0Y01 B CYCHIJIbCTBI MTPABOBOI Teopii Ta
IOPUINYHOI TTPAKTUKY, BU3HAYAE MOSKJIN-
Bl IIJISIXW iX BJIOCKOHAJIEHHSI, BPAXOBYIO-
Y1 BUMOTH TIPUPOIHOTO TTPaBa, 3arajibHO-
JIFOJICBKI I[IHHOCTI, ITpaBa i cBOOOAM JII0[1-
HU Ta TPOMAJISTHUHA.

MabyThb, He BUK/IMKAE CyMHIBIB, 110 Oe3
I[bOTO BUHUKHEHHS, iCHYBaHHSI, PO3BUTOK
IHCTUTYTIB MYHIIUIIQJIBHOI JIeMOKpaTil Ta
IPOMaJITHCBLKOTO CYCITTbCTBA, 2 HA TTi/ICTa-
Bi I[bOTO CTAOLIBHICTD Ta (DYHKITIOHYBAHHS
KOHCTUTYITIOHAI3MY, HEMHUCJIUMI. AJKe
MPaBOCBIIOMICTE — Tle, HacamIepes,
JIYXOBHO-MEHTAJbHA Ta CBITOIJISI/IHO-
i/IeosoTiyHa OCHOBA MTPABOBOI AIMCHOCTI.
Bes nei Oyab-siKuil paBOBUIA TIpoOLEC i
IHCTUTYT CTAlOTh HEMOKJIWUBUMU, OPU-
AWYHI  akTH  OesmisurbHUMHU |5, 4.
[IpaBocBifioMicTb MOKe BUCTYIHATH Ti€O
3araJibHO3HAUYII[OI0 OCHOBOIO, sIKa 00’€/1-
HA€ CYCHIJTBCTBO HA MIJISAXY TiABUIIEHHS
eexkTuBHOCTI (DYHKIIOHYBaHHSA iHCTH-
TYTiB TPOMA/SIHCHKOTO CYCHIJIbCTBA B
nepioJi Horo cTaHoBJEeHH |2, 3].

Jliist cygacHoi Ykpainu, sika nepeOyBae
Ha TepexiJiHiil cTa/ii CBOrO CYCIJIbHO-
MOJIITUYHOTO PO3BUTKY, 3 XapaKTEPHOIO
JUIsl Hel 3MiHOI0 0a30BMX I[iHHICHO-HOP-
MaTUBHUX OPI€EHTAIlIN, BUBYCHHS B3aEMO-
[il TPaBOBUX YCTAaHOBOK Ta ITPABOBUX
MPUHITUITIB TPOMAJITHCHKOTO CYCIiTbCTBA
Ma€ 0coOJIMBE 3HAYEHHSI. YCIXM MOJIep-
Hi3allii, CITPsSIMOBAHOI, 30KpeMa, Ha yTBep-
JUKEeHHS TIHHOCTEl mpaBa y BCiX cdepax
CYCITILHOTO JKUTTST, 6e3110CepeIHbO 3aie-
JKaTh BiJl TOTO, HACKITTBKY pehOpMyBaHHS
BI/INIOBi/Ia€ OCHOBOIIOJIOKHUM IIHHICHO-
HOPMATUBHUM OPIEHTAITISIM.

ToMy ocCHOBHI IIHHOCTI MYHIITUIIAJb-
HOI ZIeMOKpaTii MalOTh IHTETPyBATUCS IO
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CTPYKTYPH I'POMAJISTHCBKOTO CYCITJIbCTBA,
IIPaBOBOI CBIJIOMOCTi Ta IPABOBOTO MEH-
TaymiteTy TpoMajsiH Ykpainu. OmpHak y
CyJYaCHUX YMOBaX HasiBHA CTIHKICTb CHC-
TEeMH I[IHHOCTEN 1 CTEPEOTUITIB MEHTAJTITE-
Ty Ta TIOBEIHKH, dKi chOpMyBaIUCs Tl
yac I10Iepe/JHbOr0 PO3BUTKY, Hacamile-
pel, Aep:KaBHO-TIATEPHATICTCHKUM KOMII-
JIeKC ysIBJIeHb, BUPOOJEHUI 3BUUYKOIO
JKUTU Ta JISTA B YMOBaxX PO3MOIJIBUYOL
CUCTEeMH, HOPMATUBI3M Yy Ipolieci paBo-
TBOPEHHS Ta 3aKOHOTBOPEHHS, TPAIUITIO-
HAJII3M Yy JIep>KaBOTBOPEHHI TOIIIO.

[MinnicHi xXapaKTepUCTUKU MYHIIIH-
MAJIBHOTO TIpaBa 3MYIIYIOTh 3BEPHYTH
yBary i Ha IUBLTi3alliiHO-ICTOPUYHUN
KOHTEKCT PO3BUTKY MiCIIEBOTO CaMOBPSI-
NyBaHHs. be3 1boro BasKKO 3pO3yMiTH
Cy4yacHy MOJiesIb OpraHisalili MiclleBOro
CaMOBPSIIyBaHHS, BiINIOBICTU HA MUTaH-
HST TIPO TIPUYUHY YOCOOJIEHHST Y CYCITiTh-
CTBI MiCII€BOTO CAMOBPS/IYBaHHS K BULY
myOIiYHOT BJIa/IH, PO3TJISTHYTH €BOJIIOIITO
TUX YW THMUX (OPM 3aJIE€KHOCTI MixK
MTOJII TUKO-TIPABOBOIO MOJIEJIIIO MiCIeBO-
IO CAaMOBPSIIyBaHHS Ta JIeTePMiHYIOUUMUI
il coliaJpbHO-eKOHOMIYHUMH, JAYXOBHO-
KYJIBTYPHUMU, TIUBIJTI3AI[IHHUMU YUHHA-
KaMu

MyHirumasniam — 1e ocobsmBa hopma
iCHyBaHHs CYCIIJIbHOI CBiJJIOMOCTI Ta
MeXaHi3My BTUIEHHST y OyTTsI JIIOAWHU
ifleasiB MyHIIIUTIAJTBHOI JIeMOKpaTil #
ileil BUCOKOro aBTOPUTETY JIIOJCHKOI
0COOMCTOCTI, TIOBAru 20 ii riHOCTI, IIpaB
i cBOOOI, @ caMe — MYHIIUITAJILHOI CBi10-
MocTi, moOyzoBaHOI Ha CBiJOMIill mepe-
KOHAHOCTI Y HeOOXiTHOCTi, KOPUCHOCTI,
(byHKITIOHATBEHO-TETEONIOTIUHIN IHHOCTI
IHCTUTYTIB MYHIIIMIIQJIBbHOI BJIaAu Ta
IPaBOBUX HOPM, Ha OCHOBI SIKHX BOHU
BU3HAIOTHCA JIEPKABOI0 1 MOJIETIOIThH
MOZKJIMBOCTI JIOCSITHEHHSI  COliaJbHOI
CIIPABEJIJTUBOCTI, 3aXUCTy Pi3HOIJIAHO-
BUX 1HTepeciB JIIOJUHU 32 MiclleM IIpo-
JKMBAHHS 3a JIOTIOMOTOIO [Iili Ta KPOKiB
BJI/IM, 3aCHOBAHUX HAa HOpMax IPUPO/I-
HOTO TIPaBa i MPaBOBOTO 3aKOHY.
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OsHayeHMil acleKT € OJHUM i3 KJIIo-
YOBUX 5K y Tporieci (hopMyBaHHs cydac-
HOTO MYHIITUTIAJII3MY B YKpPaiHi B IiJIOMY,
TakK iy 1maaHi po3BUTKY MYHIIIMIIATbHOTO
npaBa 30KpeMa. AJKe HaWTOJOBHIIIOIO
Mepe;ryMOBOIO 3PYIEHb y CITpaBi MyHi-
[UmasIisaiii MicieBoi Biaau Mae OyTh
bopmyBanusg crenupiyHUX MYyHIIU-
[aJIbHO-IIPABOBUX YCTAHOBOK Ta MYHiI[1-
MaJTbHOTO MUCJEHHS CYCHIJIbCTBA, PO3-
BUTOK MAacOBOI KyJIETYPU CAMOBPSIlyBaH-
Hs, BUTpeOyBaHICTh y HapOIi CaMoOro
MYHITIUTIATLHOTO TTPUHITUTLY.

Y 1boMy acmekTi OCMHUCTEHHS SK
iCTOPUYHOTO, TaK i Cy4acHOTO JOCBIiLy
CTAHOBJIEHHS Ta peasiizallii MyHIlUIaIb-
HOTO TIpaBa Kpi3b MPU3MY [UBLJIi3aIliii-
HOTO TiIXO/Ly JI03BOJISIE 3PO3YMITHU TIeP-
CIIEKTUBM MiCIIEBOTO CaMOBPSyBaHHS
Ta MyHIUTAAi3My B YKpaiHi y Biajaaie-
Homy Mmaibyrubomy. llusimizamininmit
MIJIX1J] Ta€ 3MOTY 3PO3yMIiTU CEHC HaIlio-
HaJIbHOTO JIOCBiJly MYHIIUIIANi3My Ta
MOPIBHATU HOTO 3 OCBIZIOM MYHIIIUIIA-
Ji3My Ha 3axofi, /e BiH CTaB CTiHKOIO
MUBLITI3AIITHOIO TPAIUIIE0. Y IThOMY
aCIleKTi, 30KpeMa, PO3KPUBAETHCS I1PO-
1ec (popMyBaHHS NapajiurMaabHOI KOH-
CTPYKITl MYHIIUMANI3MY SK TEOpeTHd-
HOTO BiJ0OpasKeHHS COIiaJbHOI cTparerii
Ta MPAKTUKU PO3BUTKY JIOKAJIBHUX ITUBI-
Jizartii.

MyHninunaniam, K J0BOJAITh Cy4acHi
disocodu, — e nUBiTI3aIITHAN TOTEH-
1iaj ijiei Ta MPaKTUKU MiCIIEBOTO CaMo-
BpsyBanHg. Myninunanism, Ha iX ayM-
Ky, € CBOTO POJly MeTaTeopi€io, B dKii
AKYMYJIOIOTHCS  PIi3HI  IUBiJIi3aIiiiHi
BapiaHTH, TPOMa/IIBCHKI Ta Jlep>KaBHUIIb-
Ki Mojiesii MiCIleBOTO CaMOBPSI/IyBaHHS,
0c00JIMBOCTI JIOKAJIBHOI COIiaIbHOI Opra-
Hizamnii. Ha mizcrasi 1mmporo myHinuma-
JIi3M Ma€ KiJibKa CYTHICHUX CTOpiH.
[To-nieprie, MyHinMNanRi3M BUCTYTIAE SK
COIiaIbHO-1/IC0JIOTIYHA  KOHCTPYKITif,
gKa BimoOpaskae IOMIHAHTHY IMBiTi3a-
HIHHY TPaJUIIiIO YCTPOIO CUCTEMU Miclie-
BOrO camoBpsityBanHsi. [lo-npyre, iizieTh-
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csl IIPO CYKYITHICTh HayKOBO-T€OPeTHUY-
HUX TIOTJISI/IIB HA PO3BUTOK JIOKAJIBbHOTO
CIIBTOBapUCTBa Yy IOMY pPerioHaJbHO-
nep:kaBHOMY KoHTeKcTi. [To-Tpete, MmyHi-
IUIIAJII3M TOSICHIOETBCS SK PETPOCIIeK-
TUBHUN CTaH CUTYyallilHO-IUHAMIUYHOI
MOJieJli  MiCI[eBOrO  CaMOBPSI/lyBaHHS
(cTan myHinumagbHoOrO CBITY) [15].

JloBoauThCSl KOHCTATYBaTH, 1110 Cydac-
HMI eTanl PO3BUTKY MYHII[UIIATbHOTO
mpaBa SIK Tajysi Hal[ilOHAJBHOTO IIpaBa
CJIiT oXapaKTepu3yBaTu K BKpall cyrie-
peUIMBUM, y SKOMY CIHOCTEPIiTaloThCs
JliaMeTpajibHO NPOTUJIEKHI TEeH/EHII.
3 omHoro GOKy, y cBijjomMocTi yKpaiH-
CHKUX IPOMaJIsiH, 0araThoX TpeCTaBHU-
KiB 1myOsiuHOi BJIAMU Ta HAYKOBUX KiJ
Jl0Ci TepeBakaloTh 3acTapiji IiHHICHI
opieHTartii, copMoBaHi IeCATUPIYUSIMU
CTEPEOTHUIIN 3 TUTaHb OpraHizarii myoiiv-
HO-BJIATHUX CTPYKTYp. sKuBa Tpamuitis
JKOPCTKOT'O IIEHTPaJi30BaHOTO YIIPaBJIiH-
Hs, OCTATOYHO HETOJOJAHWH CUHIPOM
Bi/lUyKEHHSI HaCeJEeHHS Ta OKpeMol
JIOAMHU Bif myOsiuHOl Bagy HE CTBO-
PIOIOTb JIOCTATHIX IEePeyMOB [IJISI COlli-
AJIbHOI BKJTIOYHOCTI TPOMAJISTH Y TTPobJIe-
MU TEePUTOPiAIbHUX TPOMA/IL.

3 apyroro GOKY, MOCTYIIOBO 3BiIbHSI-
I0YHCh BiJl IIPOTO 1JTI030PHO-1/1€0JI0TTUHO-
TO CIIPUMHSTTS CAMOBPSIZIYBAHHS SIK JIesi-
KOI CaMOIIiJTi, TTOB’sI3aHOI 3 BUPIIIEHHSIM
3aBJIAHb «TIOTOJIIBHOTO 3aJTy4eHHS» Hace-
JIEHHSI /10 YIPaBJIiHHA JepKaBHUMM Ta
CYCIIJIbBHUMM CIIPaBaMM, MU 3aXBOPLIU
HOBUMM, HE MEHIN 1JI030PHUMU, TPU-
HallMHi, JIJII CbOTOMHIIIHIX HAc, 1esIMH,
30PIEHTOBAaHUMK Ha MOOYIOBY CHCTEMU
nyOsiuHol Biaazu B 0cobi  MicIeBoro
camoBpsiyBants. DopMaybHO-PUTYATTb-
He BcebiuHe BU3HAHHS AePKaBOIO MicIe-
BOTO CaMOBPSZYBaHHS, KOH IOHKTYpHE
IIPOTOJIOIIEHHS K TaHaiel Big ycix 6ix
6e3 aJleKBaTHOTO MeXaHi3My 0ro peasrisa-
11ii, TITYYHO 3MYIIYE CYCIJIBCTBO MOBEP-
TaTUCS B MWHYJE, CTUMYJIOE <KOPHC-
TYBaHHS» 3aCTapiIUMU CTEPEOTUIIaMU 1
TMi/IX0/IaM7, CTBOPIOE HOBI C€PHO3HI TOJTi-
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THUYHI, COIIaJIbHO-eKOHOMIYHI, ICUX0JIO-
riuni ta iHmi 6ap’epu Ha HLIAXY GOPMY-
BaHHSI PEaJiCTUYHOI MOJENi MiCIIeBOIrO
CaMOBpSI/lyBaHHS 1 CTAHOBJIEHHS B
Ykpaini MyHIIUTIATBHOT BJIAIH.

HocBig mpoBeseHHsT TIEPETBOPEHD Y
MPaBOBill CUCTEMi CYCHIJIbCTBA, BUHUK-
HEHHSI Ta PO3BUTOK y 11 CKJIAJi HOBUX
rajy3eil 1paBa, cepesi SIKUX 1 MYHIIH-
HajbHe IIPaBoO, CBIAYUTH PO HEOOXis-
HICTh Kap/IMHAJIBHOTO HAYKOBOTO Tiepe-
OCMUCJIEHHS TTPOGJIeM CIIiBBi{HOIIEHHS
ocobu Ta JepsKaBu, TPaB JIOAWHU, iX
3abe3IeyeHHst i 3aXMCTy SIK BCEpeHi
KpaiHW, TaK i Ha MIKHApOJHOMY PiBHI,
110, SIK IPaBUJIO, HE € MOXKJIUBUM 11032
AHAJII30M aKCIiOJIOTIYHUX XapaKTePUCTUK
Cy4aCHOTO MYHII[UTIATI3MY.

PosButky  camoro miciieBoro camo-
BPSANYBAHHS Ta MOTO MOCTi/KEHHIO 1
BUBUEHHIO 3aBa’ka€ OJHOOIYHUI Xapak-
Tep TJlyMaueHHs JOKaJIbHUX IIPOIIeCiB Ta
BILTMBY Ha HUX (TUIBKM E€KOHOMIUHWH,
paBoBUil ab0 MCUXOJOTIYHMIT TOIIO),
1[0 CIIPUSIE BUHUKHEHHIO CTEPEOTHIIIB,
oi03HMX MiiB i comiagbHUX (paHTOMIB
po MiclieBe caMoBpsayBaHHd. Mae
MicIle CYINEpPeYHiCTh MK YSIBJIEHHIMU
PO CYTHICTb Ta 3MICT MiCIIEBOTO CaMoO-
BpsILyBaHHS, YMOBH Horo edekTHBHOIro
dbynkIionyBaHHs, po3BUTKY i Tpancdop-
Matlii, Mo AOMIHYIOTh Y MUCJEHHI Wi
JIiSIJIBHOCTI BUEHUX 1 TIOJIITUKIB, Ta peasib-
HOIO TIPAKTHUKOIO PO3BUTKY CaMmol Ili€l
CUCTEMM.

CrorozHi € Bci mijgcTas, 100 3poou-
TU KaTerOPUYHUI BUCHOBOK IIPO aMOiBa-
JIEHTHICTDh BITYM3HAHOI MOJEJII MICIIEBO-
r0 CaMOBPSIZIYBaHHS, 10 0GYMOBJICHO, 3
oftHOrO GOKY, KOHCTUTYIHUM BU3HAH-
HSIM Ta TaPaHTYBAHHSIM MiCI[€BOTO CaMO-
BPSILyBaHHsI sIK MyOJIYHOT BN TEpU-
TOpiAJIbHOT TPOMAJIA, PYXOM JIO JlelleH-
Tpasisariii my6siuHOi Baau, il BUIOBOI
Ta (hYHKITIOHAJIBHOI I'Pajiailii Ha JepsKaB-
HY | MYHIIIUTIQJIBHY BJIAJLY, 3aKPITLIICHHSIM
BiZIMIHHUX MPUHIIUIIIB iX OpraHisailii Ta
(byHKITIOHYBaHHS, CTPIMKUM PO3BUTKOM
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JOKTPUHU MYHIIIMIIAJIBHOIO IIpaBa, a 3
APyroro OOKY, CYIEPEUMBOIO AEPiKaB-
HOIO TTOJTITUKOTO Y chepi MicTIEBOTO caMo-
BPsi/lyBaHHsI B Cy4yacHiil YKpaini, nmocu-
JIEHHSIM TeHAEHIINl peleHTpaJsisaiii
IHCTUTYTY MICIIEBOTO CaMOBPSIlyBaHHs,
TOOTO WOTO PO3BUTKY BCyNEPEY KOHCTH-
TYHIAHUM IIPUHIIAIIAM MiCIIEBOTO CaMoO-
BpSILyBaHHS Yy 3BOPOTHOMY HaIlpsiMi, y
6iK 1eHTpasizallii, 3BYKEHHSIM #Oro
ABTOHOMHOT'O BiJl /Iep;KaBHOI BJIaJIU CTa-
TyCy, TparHeHHSIM OJIepP:KaBUTH HOTO,
IHTETpyBaTU B JIePKABHO-YIPABIIHCHKI
myOsIiyHi BIJHOCHMHU K 3 TOYKU 30Dy
opraHnisanii, Tak i (QyHKIIOHYBaHHS.
Anajioriuni mporecu BKe BigOyaucs B
Pociiicpkiit  Depmepartii  (Tak 3BaHa
«penerTpaiisaniis i [lyrinar) [7].
3MiHu, sAKi BigOyBaaucs OCTaHHIMU
poKaMu y rajiy3i MiCcIIeBOTO CaMOBPSIY-
BaHHS, MOKHA PO3IJISIIATA K YEProBY
MYHIIUTIAZIBHY ~ KOHTPPEBOJIOIII0, B
pe3yJabTaTi SIKOi Ha MiclleBOMY PiBHIi
CTPIMKO Il0Yasa KOHCTPYIOBATHUCS HOBA
TMOJIITUKO-TIPaBOBAa PeabHICTh, SKa He
BI/IIOBi/Ia€ BUKJIMKAM CbOTO/IEHHS Ta
PaIuKaIbHO BiIPI3HAETHCS BiJl TPAAUIIIN
i pedpopMaTOPCHKNUX 3aMUCJIiB, HAMIPIB I
imimiatuB 90-x pokiB XX cr. Monennb
JeleHTpaisamii  Ta JeKOHIeHTpaIii
ny6siunol Biaam, sika cgopmyBasacs
CbOTO/IHI, XapaKTepu3yeTbcsl (aKkTnuy-
HOIO yOYIOBaHICTIO MICIIEBOIO CaMOBPSI-
JYBaHHS /10 CUCTEMH JIePKaBHOTO YIIpaB-
JIIHHA, 3QJIESKHICTIO BiJl ep:KaBU Ta Biji-
CYTHICTIO TOJITUYHUX, E€KOHOMIUHUX,
yIpaBJiHCHbKUX aMbiltiii. MiciieBe camo-
BPSIIyBaHHS 32 TAKOTO BapiaHTa TOJIITH-
KO-TIpaBOBOTO O(OPMJIEHHST TIOETHYE B
co0i BJIACTHBOCTI MYHITIMITATLHUX CAMO-
BPSIZIHUX KOJIEKTUBIB 1 IyOJivHOL zep-
JKaBHOI BJI/H, JIONTYCKAE MOXKJIUBICTD HE
TLTBKU IOPUANYHOTO, a I aIMiHICTPAaTUB-
HOTO BTPYYaHHS Y CBOIO JiIbHICTD.
CyyacHa MojieJib MiCIIeBOTO CaMOBPSI-
JlyBaHHS OCTaHHIM 4YacoM IepeKUBa€E
(hazy cBoi cBoepigHOI Aerpanarii Ta
MYyTallii, TTOCTyTOBO TpaHC(OPMYIOUNChH
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O. bataHos

Ha TIATEPHAJIICTChKY MOJIEJIb CAMOBPSILY -
BaHHsI, sIKA 32 CBOIM JIyXOM OJIU3bKa 10
paJsIHCHhKOI MOJIesIi MiclieBoi Biaau. A 3a
TAaKUX YMOB BHHHUKA€E HeOe3meKa Kap/u-
HaJIbHOI Tpancdopmaliii y 1iboMy Harpsi-
Mi 1 BCi€l MO TUYHOI cUCTeMU B YKpaiHi.
Ha mizcraBi mboro ocobmBoi akTyalib-
HocTi HaOyBae mpobseMa KOHIETITYyalb-

BUKOPUCTAHI MATEPIAJTN

HOTO OCMWCJIEHHSI CYTHOCTI, 3MICTY,
MIPUHIUTIIB Ta (PYHKIIIH Cy9acHOTO MYHi-
UTIATI3MYy, MOTO aKCIOJOTIYHUX 3acal,
bopmyBanusg HamioHaJgbHOI MYyHIIU-
MaJIbHO1 JOKTPUHU, B OCHOBI SIKO1 MafOTh
3HAXO/IUTUCH (PyHAAMEHTANbHI TTIHHOCTI
MYHIIMIAJIbHOI JIeMOKpaTii Ta TmpaB
JIIOJINH.
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bataHoB O. B. Akciocpepa mMyHiumnaniamy sik ¢pyHBamMeHT PO3BUTKY Cy4YacCHOro
MyHiuMnanbHoro npasa

AHoTauis. Y cTaTTi aHani3yloTbCs AUCKYCIMHI MUTaHHA CTAHOBMIEHHS Ta PO3BUTKY MYHILN-
nanbHOro npaea K CaMOCTIMHOI ranysi HauioHanbHOro npaea YkpaiHu. Po3kprBaeTbcsa akcio-
NOTYHMI acnekT y PO3yMiHHI NpeAMeTa Cy4acHOro MyHilMnanbHoOro npaea. BUCBiTneHo ponb
Ta 3HaYeHHS MYHILMNaNbHUX NPaBOBMX YCTAaHOBOK Y NPOLLeci POpMyBaHHS CoLLianbHOI akTUB-
HOCTi 0COBW B CUCTEMI Cy4acHOro MyHiUmMnianiamy. MokaszaHu OianekTMYHUM B3aEMO3B'A30K
Mi> NpoLecaMm CTaHOBNEHHS MyHILMMAani3aMy B Cy4acHin YkpaiHi Ta cTaHOM peanisauii NpuH-
UMMiB MiCLLeBOro CaMoBpsilyBaHHs. JOBOANTLCS, LLO BaXKMBICTb akKCiONOMYHOrO BUBYEHHS
MYHILMNaNbHOro NpaBa BM3HA4aEeTbCs NoTpebamm po3BUTKY MICLEBOrO CaMOBPSALYyBaHHS B
LiNIoMy, a TakoX HeobXigHICTIO pO3pObKN METOAOMOMYHNX MIAXOMIB A0 LiHHICHOrO PO3YMiHHS
Cy4aCHOro MyHiumnaniamy.

KnoyoBi coBa: myHiumnanbHe NpaBo, MyHILMMNanbHO-MPaBOBe pPerynioBaHHs, MyHILM-
nanbHO-NPaBOBIi BIAHOCMHM, MyHiLMNanbHa Bnada, MicLieBe CaMoBPsAYBaHHS.

BataHoB A. B. Akcnocdepa myHUUmMnanmima Kak yHaaMeHT pa3sBUTUSA COBpeMeH-
HOro MyHULUMNanbHOro npasa

AHHoOTauums. B CTaTbe aHanM3npyloTcs AUCKYCCMOHHbIE BOMPOCHI CTaHOBEHUSA U Pa3BUTUA
MYHWULMNANbHOIO MpaBa Kak CaMOCTOATENIbHOW OTPac/v HaLMOHANbHOIO MpaBa YKpauvHbI.
PackpblBaeTca akCMOMOrMYeCKMM acnekT B MOHMMaHWK npegmeta COBPEMEHHOrO MYyHULM-
nanbHoro npasa. OCBeLLaeTCs POb U 3HaYEHME MyHULMMaNbHbIX MPaBOBbLIX YCTaHOBOK B MPO-
Lecce POpPMUPOBAHNA COLMANbHOM akKTUBHOCTM IMYHOCTW B CUCTEME COBPEMEHHOTO MYHULIM-
nanusma. NokasaHa AuanekTnyeckas B3aMMOCBA3b MeXAy MpoLeccaMmn CTaHOBEHUS MYHM-
uMnann3Ma B COBPEMEHHOW YKpamHe K COCTOSHVMEM peanu3auin MPUHLMMNOB MeCTHOro
camoynpaBsnenus. [1oka3blBaeTCst, YTO BaXXKHOCTb aKCMONOMMHYECKOro VU3y4YeHWs MyHULMNanb-
HOro npaBa onpeaenseTcs NOTPebHOCTAMN Pa3BUTUA MECTHOMO CaMOYMNpPaB/eHNs B LieNIoM, a
TakXKe HeOOXOANMOCTbIO pPa3paboTKM METOAONOMMYECKMX MOAXOA0B K LLEHHOCTHOMY MOHMMa-
HUIO COBPEMEHHOMO MyHWULIMNANM3Ma.

KnioyeBbie croBa: MyHWULMNAaNbHOE NPaBoO, MyHULMNANbHO-NPAaBOBOE PerynnMpoBaHume,
MYHULMNANbHO-NPaBOBble OTHOLIEHWS, MyHULMNaNbHasa BNacTb, MeCTHOe CaMoynpaBieHue.

Batanov O. Axiosphere of Municipalizm as a Foundation for Development of
Modern Municipal Law

Annotation. The controversial questions of formation and development of municipal law
as an independent branch of the national law of Ukraine are analyzed in the article. Axiological
dimension is revealed in the understanding of the subject matter of modern municipal law. The
role and importance of municipal legal orientations in the process of social activity of the
individual in the system of modern municipalism are shown. The dialectical connection
between the municipalizm formation in modern Ukraine and implementation of the principles
of local self-government is shown. It is proved that the importance of axiological study of
municipal law is determined by the needs of local self-government development in general as
well as the need to develop methodological approaches to the understanding of modern
municipalizm.

Key words: municipal law, municipal and legal regulation, municipal and legal relations,
municipal power, local self-government.
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IIOJIITUKA HAIIIOHAJIBHOI BE3IIEKA YKPATHU
B CYYACHUX YMOBAX:
IMPOBJIEMU TA PEAJIII

i/l BIUTMBOM OCTaHHIX TOJIIN Ta

3MiH, sIKi BiOYBalOTHCS Yy CBITI,

IIJTKOM OYEBUIAHUM € TOH (haxT,
1[0 iCHYBaHHSs, CaM030epPEKEHHST, EKOHO-
MiYHUI PO3BUTOK OYy/b-sIKOI KpaiHW sIK
CYBEPEHHOI JIePyKaBU 3aJ€KUTD BiJl 3/TiM-
CHEHHS I[iJIeCIIPSIMOBAHOI BHYTPIIIHbOI
Ta 30BHINIHBOI TOJITUKUA MO0 3aXUCTY
HalliOHAJIPHUX iHTEPECiB.

Huni nporiecu po3BUTKY YKpaiHCbKOI
JepskaBu 1 (GOPMYBaHHS TPOMAJISTHCHKO-
ro CyCIIJIbCTBA BiZOYBAIOThCSI 32 YMOB
TPUBAIYUX TJIOOATHHIX TPaHChHOPMAILiit
y CBiTi, aKTUBHOTO <«IlepedopMaryBaH-
HsT» BIIHOCUH MPOBiHUX CBITOBUX TPaB-
1iB, (OpPMyBaHHS HOBOI apXiTeKTypH
r106aabHOI Ta perioHaabHOI OesIeKHu,
IHTEHCUBHUX TOIIYKIB CBITOBUM CITiBTO-
BApUCTBOM TILJISIXiB BUXOMY i3 (hiHAHCO-
BO-€KOHOMIYHOI KPU3U 1 CTAHOBJIEHHS
HOBOTO CBITOBOTO €KOHOMIYHOTO TIOPSI/I-
ky. Came y Taki 1mepiojiu cBiTOBOI iCTOPIl
3aKJIa/Ial0TbCS Ha JIOBTOCTPOKOBY Iep-
CHEKTUBY TIJIBAJINHU HOBOTO CBITOBOTO
MOPSAAKY, POJIi I MicIld KpaiHu y MiKHa-
POIHUX PO3KJIaJIaX.

ITomanpmmii PO3BUTOK 1 3aXUCT Ha-
BaroMimmx 37100y TkiB Ykpainu nmorpebye
YiTKOI BU3HAYEHOCTI /Iep;KaBU y cTpare-
TYHUX MIPiOpUTETAX, SIKi MAIOTh BifOBI-
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Kanoudam ¢hinocoghcokux nayk, douenm,
cmapuiuii HayKoeuii cnigpooimuuk
6i00iny KOoHCMUmMYUiliHo20 npasa

ma micueeozo camospa0y8aHHs

(Incmumym odepicasu i npasa
im. B. M. Kopeuvkoeo HAH Yxpainu)

JaTu BUKJIWMKaM 1 3arposam XXI cT., i
B3AaEMOJIi1 3 CyYaCHUMU CUCTEeMaMU MiX-
HapOHOI i perioHanbHoi 6e3nexu. To6To
HIeThCs PO CTBOPEHHS TMEBHUX YMOB i
NOCATHEHHS TaKOTO CTaHy Jep:KaBU Ta
CYCIIIIBCTBA, IO JIa€ 1it 3Mory 36epiratu,
BiJICTOIOBATHU CBOIO IiJIICHICTD 1 BUCTYTIA-
TU y CHUCTeMi MI)KHAPOJHUX BiJIHOCUH
CaMOCTIHUM CY0'€KTOM JIeP/KaBHOCTI.
[eit cTan rapaHTye 3aXUNIEHICTD KUTTE-
BO BayKJIMBUX iHTEpeciB ocobu (ii nmpasa i
cBoGoan), nepskaBu (il KOHCTUTYIIHHUIT
JIaJl, CyBEpEeHITeT, TePUTOPIaJIbHY IfiJIiC-
HICTh 1 HEZOTOPKAHHICTb IeP:KaBHUX
KOPJIOHIB) 1 cycrisbcTBa (MOTO MaTepi-
JIbHI Ta JIyXOBHI I[iIHHOCTI ) Bi/i BHYTpiIII-
HbOI Ta 30BHINTHBOI 3arPO3H.
JlocarHeHHs i€l MeTU MOJKJIUBE IILISI-
XOM peasizalii Odepocasnoi noaimuxu
Hauionanvnoi 6esnexu, sika Tepemdadae
YTBep/sKeHHS 3aCa/l HAalllOHAJIbHOI €/1HOC-
Ti 3217151 pO30YIOBH JIEMOKPATHYHOT, ITpa-
BOBOI, KOHKYPEHTOCIIPOMOYKHOI JIeP>KaBH,
bopmyBaHHS colliaTbHO OPIEHTOBAHOI
PUHKOBOI €KOHOMIKH, 3MIiIHEHHSI HAyKO-
BO-TE€XHOJIOTIYHOTO IIOTeHIlialy, 3abe3-
MevYeHHs IHHOBAIIHHOTO PO3BUTKY, 3pOC-
TaHHS PIBHS KUTTS 1 106poOyTY Hace-
JieHHs1, 3abe3rnedeHHs iH(opMariitHoi
0e3IeKN, eKOJIOTIYHO 1 TeXHOTEHHO Oe3-
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MEYHUX YMOB JKUTTEAISIBHOCTI CYCIIiJIb-
CTBA.

ep:kaBHa ToOJITHKA HaIliOHAJTBHOI
Gesrekn Ykpaiuu (hopmyeThest i peasnisy-
€TBHCSI 32 YMOB, KOJIM Y Cy4aCHOMY CBITi
HIBEJIIOETHC PI3HUILST MiK BHYTPIIIHIMU
Ta 30BHIIIHIMI acTIeKTaMU Oe3TeKH, /1e1a-
JIi 3pocTa€ 3HAYeHHS HeCUJIOBUX (TI0JIi-
TUYHUX, EKOHOMIUHUX, COIIJIbHUX, €HeP-
TeTUYHUX, eKOJIOTIYHUX, 1H(MOpMaIiitHuX
TOIIO) CKJIAJIOBHX 11 3a0e31eUeHHS.

[ToniTrka HamioHaabHOI Oe3nexku
Ykpaiuu moBuHHAa OyTH CIIPSIMOBaHA Ha
3aXUCT JKUTTEBO BAKJIMBUX HAI[iOHAJb-
HUX iHTepeciB, sika 0a3y€eThCsT HA TAKUX
BU3HAUEHUX 3aKOHOJABCTBOM YKpaiHu
IPUHIAIIAX: TPIOPUTET TpaB i CBOOOI
JIOJIMHU 1 TPOMAJISIHMHA; BEPXOBEHCTBO
MpaBa; MPIOPUTET JOTOBIPHUX (MUPHUX)
3aco0iB y PO3B’si3aHHI KOH(MJIIKTIB; CBOE-
YaCHICTbD 1 aJIeKBaTHICTD 3aX0/[iB 3aXUCTY
HaIliOHAJBHUX IHTEPECIB BiJl peaJbHUX i
MOTEHIIINHUX 3arpo3; 4YiTKe PO3MEKY-
BaHHS TMOBHOBAKEHDb Ta B3AaEMOJIisI opra-
HiB JepkaBHOI Biagu y 3abe3nedeHHi
HAIlIOHAILHOI Oe3IeKH; JeMOKPaTUYHUIA
UBIJIBHUT KOHTPOJTh Ha/l BoenHoto opra-
HI3aIli€10 1 TPAaBOOXOPOHHUMU OpraHaMu
Jep;KaBy; 3aJydyeHHsS TPOMA/STHCBKOTO
CYCITJIBCTBA JI0 TPOIleCy BUPOOJIEHHS Ta
pearizaifii MoJiTHKK HalioHaIbHOI Oe3-
[IeKW1; BUKOPUCTAHHS B iHTepecax YKpaiHu
MeXaHi3MiB MIiKHAPOJHOI KOJEKTHUBHOI
GesIeK.

Bungarkose 3HaueHHS, dK BIiJJOMO,
HaOyBae HUHI 11 YKpaiuu 1mpobaema
3aXUCTYy JKUTTEBO BAKJIUBUX IHTEPECIB
JIIOJIMHU 1 TPOMAJISTHUHA, CYCIIJIbCTBA i
nep:kaBu. Tomy ciiji BeCcTM MOBY IPO
(opmyBanHsg BHUBaXKeHOT IMOJITUKH
HaIliOHAJIBHOI Ge3IeKH, 0 € rapaHTOM
CTaJIOr0 PO3BUTKY CYCIIJIbCTBA, CBOEYAC-
HOTO BUSIBJIEHHSI, 3aII00iraHHs 1 HeiiTpa-
Jii3ariii peaabHUX Ta MOTEHIIITHNUX 3aTPO3
HaI[lOHAJBHUM 1HTepecaM YKPaiHCbKOI
JIepKaBH.

Tax, 30kpema, B YkpaiHi cycHijibHO-
MOJIITUYHI TO/il OCTAaHHIX POKIB TOCTPO
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HOPYIIMIIM  npobiemy  3abe3neuenis
Hayionaivnoi eonocmi ma cobopHocmi
Yipaincokoi Oepacasu, supiwenns sxoi
YCKAAOHI0I0MD:

*  HecOpMOBaHICTh CHUCTEMU IIiH-
HiCHUX Opi€HTalliif, sika 6 KOHCOJIiIyBaia
yKpaiHChKe CYCIIbCTBO 1 OyJ1a MoOiIizy-
I0YUM OPIEHTUPOM Y JiSLIBHOCTI TpoMa-
NIH Ta JepKaBHUX IHCTUTYTIB, 10 Ma€
HACJII/IKOM [Ie30PIEHTAIII0 CYCIIIbCTBA i
BiZICyTHICTH 3araJbHOCYCIILJIBHOI CTpaTte-
il PO3BUTKY JIeP>KaBH;

* IITyYHe IIPOTUCTABJIEHHS eJe-
MEHTIB KyJbTYPH Ta ICTOPUYHOI TTaM 4Ti,
YCIAJIKOBAHKX Bijl YaciB 6e3/iep:KaBHOTO
PO3BUTKY YKPaiHCbKOI Hallii, TpuBaioui
BUKJMUKN HaI[lOHAJbHOI 1[eHTUYHOCTI,
IHCTIIpOBaHi, y TOMY YHCJIi, 3-32 KOP/IOHY;

*  JICCTPYKTHUBHI Ipollecu B Jep-
JKaBHOMY amapari, Hu3bka e(eKTUBHICTh
MPUUHATTA 1 BUKOHAHHS JIeP>KaBHUX
pillieHb, 10 € HACIIAKOM po3bajaHcoBa-
HOCTI JIep;KaBHOI BJIaJI, 3aIIPOBA/KEHHS
MeXaHi3My IpPU3HAYeHHs Ha I0caau 3a
HOJIITUYHUMU KBOTaMU, 3HUKEHHS IIPO-
(ecionamiamy gepsKaBHUX CJIYKOOBIIIB,
JOMiHYBaHHSI TPYIOBUX Ta OCOOMCTUX
TTOJIITHIHUX iHTEpeCiB HaJl HAIlIOHATHHU-
MU, 3pOIeHHs Gi3HECY 3 CHCTEMOIO JIep-
’KaBHOTO YIIPaBJIiHHSI;

e Jlerpajaiis i gedopmailisi cucTe-
MU COIIaJIbHUX PETYJISATOPIB, MepeayciM
IIpaBa, IiZIMiHa HOPM IIpaBa HelIPaBOBUMU
MpaKTUKaMHU, TOCJAa0JIeHHsT YHHHOCTI
TIPUHITUIIB IOPUAMYHOI PiBHOCTI Tpoma-
JISTH TIepe]T 3aKOHOM 1 Cy/IOM, €THOCTI TIpaB
i 000B’sI3KiB, BIIMOBIMAIBHOCTI 32 BUHY;
dakTUuHe yTBeP/UKEHHS KOPYIIIii SK
OCHOBHOT'O €JIEMEHTY MeXaHi3My Hpuii-
HATTS PillleHb Ta PO3B’SI3aHHSA TUTAHDb
y TOJIITUYHIN, €eKOHOMIUHIH, cOIiaJbHi
Ta THIINX CYCHJIbHUX cepax;

e cnabKicTh 1 POBIOPOIIEHICTH
IHCTUTYIIH T'POMAJISTHCBKOTO CYCIiIb-
CTBA, 1110 He /103BOJIIE HAJIE)KHUM YMHOM
peasi3oByBaTh IXHil MOTEHIIAJT CTOCOB-
HO JIeMOKpaTHu3allii CyCHiJIbHOTO JKUTTS;
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* icropuuHo 0OyMOBJICHI BiliHaMH,
TOJIOZIOMOPAMU, perpeciaMu i pemopra-
isiMu, YopHOOMIBCHKOIO KaTacTpodoro
nemorpadiuni nedopmartii, AKi y mepion
PaJIMKATbHUX CYCITIJIbHO-eKOHOMIUHUX
tpanchopmaliii  Habyau Xapakrepy
neMorpadiuyHol Kpu3Hu.

Harmionanbua €IHICTh PO3TIANAETHCS
y TIPaKTHUIll ChOTOJIEHHS SK 3aropykKa
3abesneyerdss e(QEKTUBHOIO 3aXUCTY
iHTepeciB 0cobU, CYCIiIbCTRA 1 IepKaBH,
0 JIOCATAETHCS 32 YMOB MOBaru /1o Tijl-
HOCTI JIFOJINHY Ta peastizallii TakKux Jcum-
MEBO BANCIUBUX HAUIOHATLHUX THMEPeCi8
Yipainu: nipas i ¢cBOOO JIFOUHU 1 rpoMa-
JGHUHA; CYBEPEHITeTy YKpaiHu, ii Tepu-
TOPiaJbHOI 1IJIICHOCTI, HEJJOTOPKAHHOCTI
JIEP’KAaBHOTO KOPJIOHY, JEMOKPATUYHOTO
KOHCTUTYIIIHHOTO JIaay, BEPXOBEHCTBA
paBa; cOOOPHOCTI JepKaB¥ Ha OCHOBI
KOHCOJIZIAIlii yCiX TepUTOpiajJibHUX TPO-
MaJl, CyCHIJIbHUX BEPCTB, ETHIYHUX TPYTI
HaBKOJIO I[IHHOCTEN He3aJIe;KHOTO, BiJb-
HOTO, CYBEPEHHOTO 1 JIEMOKPAaTUYHOTO
PO3BUTKY €MHOI YKpaiHU; KOHKYPEHTO-
CIIPOMOZKHOCTI JIEP;KABU Ta EKOHOMIYHO-
ro 106po0yTy HaceJeHHs MUISXOM BCe-
GIYHOTO PO3BUTKY JIFOJICHKOTO, HAYKOBO-
TEeXHIYHOro, IHHOBAI[IMHOIO IIOTEHIaJIiB
KpaiHW; Y/IOCKOHAJIEHHS MEXaHi3MiB pea-
Jli3anlii KOHCTUTYIIIHOTO IPUHITUITY PO3-
MOJILTY BJIQ/IA HA 3aKOHO/IABYY, BUKOHAB-
4y i CY/IOBY; HEYXUJIBHOTO JOJEPKAHHS
rapaHTiii He3aleXHOCTi Ta 00’ €KTUBHOCTI
cyzy; 0OMeKeHHsI BTpy4aHHs JAePKaBU Y
JISITBHICTH €KOHOMIYHUX CYO'€KTIB, TPO-
MaJisiH, TPOMQJICBKUX Opranizaiiii Ta
HNOJITUYHUX TIapTiid, PeiriitHux 06 €-
HaHb; 6E3[IeYHUX YMOB KUTTEISLIIBHOCTI,
3aXMCTy HABKOJUITHBOTO TPUPOIHOTO
cepeloBuINa; 30€pesKeHHSI 1 PO3BUTKY
JYXOBHUX 1 KyJIBTYPHUX I[IHHOCTEH CyC-
IIJIbCTBA, 3MIIIHEHHS MO0 1JIEHTUYHOCTI;
TapMOHIMHUX BiHOCUH 3 IHIIWUMHU JIep-
JKaBaMU CBITY, CHPUMHATTS YKpaiHCbKO1
Jlep;KaBU  MIKHAPOJHUM CIIiBTOBapH-
CTBOM 4K ITOBHOI[IHHOTO i PIBHOIIPABHOI'O
HOro wieHa.

108

OTxe, peasizallis OCHOBHUX TIPUHIIN-
[iB 1 IOJIOJKEHDb IIOJITUKUA HaI[lOHAJIbHOI
Gesnexky YKpaiHCHKOI JepKaBu J0CsIra-
€TBCS TIJIIXOM TIPOBEJEHHS BUBAKEHOI
Jep’KaBHOI TIOJIITUKHU  BIJAIMOBIAHO [0
MPUIHATUX JIOKTPUH, CTPaTeTiii, KOHIel-
i1 1 mporpaM y Takux cdepax, K 1moJi-
TUYHA, €KOHOMIUHA, COTlialbHa, BOEHHA,
€KO0JIOT14Ha, HayKOBO-TEXHOJOTIYHA,
iHgopmMmartiiitHa ToIo.

[IpaBOBOIO OCHOBHOIO TAKOI1 TOJIiITUKHI
nepenycim  Buctynae Kouctutyiis
Ykpainu (nyskru 2, 3, 4 ct. 17) [1, 6],
3akon Ykpainun «IIpo ocHoBm Haiio-
HAJIbHOI Oe31eKn YKpaiHWy, 1HII 3aKOHN
Ykpainu ta MizKHapoJHi yroau, patudi-
koBaHi BepxoBHoto Pasoro Ykpainu, ski
B CYKYITHOCTI BU3HAYalOTh 3acajy T0JIi-
TUKU JlepKaBu y cdepi HaIliOHAJbHOI
GesreKu.

Crhig 3a3HauuTH, MO TPUHHATTS
3akony Ykpainu «lIpo ocHoBu Haitio-
HaJIbHOT Oe3tiekn Ykpainus» [2] Ta HU3KN
IHIIMX HOPMATUBHO-TIPABOBUX aKTiB Ma€
3abes3nedyBaTy, [O-Iepiie, €IHICTb
OPUHIUIIB (DOPMYBaHHS 1 MPOBEIEHHS
JepsKaBHOI TOJITUKK HaI[ilOHAJIbHOI Oe3-
IeKH i, TTo-ApyTe, o€ IHAHHS MiJXO/iB 10
(bopmyBanHs BiZNOBITHOI 3aKOHOAABYOT
6a3y IATOTOBKU JOKTPUH, CTpaTerii,
KOHIIETIII Iep;KaBHUX 1 BiIOMYMX TIPO-
rpaM y pisHuX chepax HarioHaIbHOI 6e3-
MEeKU.

[Ipore 3MicT TOJITUYHUX IIPOIIECIB,
piBeHb i hopmMu eMoKparii, mpoieaypa
Mi/ITOTOBKY 1 TPUIHATTS PillieHb y cepi
HaI[ioHa/JbHOI Oe3leKu, opraHisalfiiini
(hopmu yuacTi y HUX cremiaiicTiB i Tpo-
MaJICBKOCTI ByKe JOCUTh YHihiKOBaHi y
cBiTOBil mpakTtuili. Ile Hamae mincTaBm
3pOOUTH BUCHOBOK, MO KaTeropis
«HalloHabHA Oe3eka» MmoTpedye HUHI
peTesIbHOTO IOCTiKEeH S, HATOBHEHHH il
TaKUM IMPAaBOBUM 3MiCTOM, SIKUI HAJaBaB
61 MOKJIMBOCTEN JlepsKaBi, CYCIIJIbCTBY,
0co0i 36epertn IiTicHICTh YKPaiHCHKOI
JiepKaBy, CYBEPEHHO BUPINIyBAaTU IOJIi-
TUYHI, EKOHOMIYHi Ta iHIIi TPO6IeMIL.
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Huni nuranas npo cy6’ekT i mpo-
1eypy PO3pOOKM CTpaTeTiii HaI[ilOHAJIb-
HOI 6e31eKn TiICHO MOB’sI3aHe 3 TOIYKOM
Ta CTBOPEHHSIM IPAaBOBUX MEXaHi3MiB,
o OyJau HamparboBaHi MisKHAPOIHOIO
CIILTBHOTOIO 1 TIPOUTILTN TIEPEBIPKY CycC-
MiJIBHOIO ITPAKTUKOIO IIOJI0 JIeMOKpaTH-
3allil HalUX JeP/KaBHUX 1 TOJITUYHUX
IHCTUTYTIB, 3aXUCTY )KUTTEBO BAKJINUBHUX
HaIliOHAIBHUX iHTepeciB. Ciin 3a3Ha4n-
TH, 1[0 Ha I[OMY IJISIXy HEOOXiHO Bpa-
XyBaTH JIeKLJIbKa BaKJIUBUX OOCTABHUH.

[To-nieprre, BHYTPilIHSA MIilHICTD CHC-
TeMHM HallioOHaJIbHOI Ge3leKu Aep:KaBu
3aJIe5KUTH BiJl TTPABUIBHOTO BU3HAYEHHS
iHTepeciB pi3HUX COLIaJbHUX CUJ CyC-
MiJTbCTBA 1 MOYKJIWUBOCTI JIOCSITHEHHS
ixHbOro OasaHcy, ajeKBaTHOrO BigoOpa-
JKEHHS [OJIITUYHOI Ta EKOHOMIYHOI 1HAa-
MIKW y JIepKaBHUX 3aX0/1aX, (DYHKITIAX i
CTPYKTYpi Biaaw. 3BificM ¥ iHCTUTYIO-
BaHH JiepkaBHOI 6e3neku. TooTo Bigby-
Ba€ThCS Mporiec GopMyBaHH 1 PYHKITIO-
HYBaHH$ HacaMIepe/] TaKoro IMOoJiTHYHO-
ro MeXaHi3Mmy, 1o (ikcye i 3HMKY€E HasAB-
Hi y CYCITLJIBCTBI CyTIEPEYHOCTI Y Pi3HUX
chepax OTO JKUTTSI.

[lo-npyre, Haxpiline TapaHTyBaHHS
HaI[loHAJBHOI Oe3rekyr YKpaiHu BUMarae
IiJTecCTIpsSIMOBaHOl 1 e(eKTUBHOI [isl/Ib-
HOCTI 3aKOHO/IaBYO1, BUKOHABYOI 1 CY/I0-
BOI Biasn y cdepi KUTTEBO BaKIUBUX
iHTepeciB cycHiJibcTBa 1 JlepsKaBu.
[Tpuyomy ocTaHHI TOBUHHI MaTH ITy06JIid-
Hy ¢GopMy BUPa)KeHHS 1 MOBHOI[IHHO
3aKPITJIIOBATHACS Y CTPYKTYPaX BJIAJIH.

ITo-Tpete, HuHi, KoM iifle aKTUBHUN
nporiec po30ym0BU YKpaiHChKOI Hesa-
JIESKHOI JIepsKaBU, CIIOCTEPIraeThCs mepe-
OCMUCJIEHHS 30BHIITHBOI 3arpo3u YKpai-
Hi. 3 €aMOT0 MOYaTKy IPOTOJIOIIEeHHS
HE3aJIeKHOCTI iMIIepaTUBOM 30BHINTHBOT
HOJITUKY HOBOI YKpainu Oyso oOpaHo
o6y I0BY 103a6JI0KOBOT Ta HEHTPaIbHOT
JIep;KaBy, y4yacTb Y MiKHAPOJHUX CHUCTe-
Max KOJIEKTUBHOI Oe3MeKH, BKII0YA0un
iHTerpaiilo B iCHYIO4i Ta CTBOpPEHHS
HOBUX CUCTeM. BiIMOBUBIIINCH BiJl Sep-
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HOI 36poi, YKpaiHa MpreHazacs 10 Mix-
HAPOJHUX JOTOBOPIB, 10 3a0€311e4yIOTh
6esreKy i cTabibHICTD Y CBiTI, 0OpaBIIN
juist cebe cTpareriyHmil MUISX iHTerpaiii
JI0 €BPOIEIICBKOTO €KOHOMIYHOro Ta
MOJITUYHOTO TTPOCTOPY 3 METOIO CITiBPO-
GITHUIITBA 3 EBPOINEICHKUMU BiliCbKOBO-
MOITUYHUMH CTPYKTYPAMHU.

Corip 3a3HaUNTH, 1O MIHJIUBE 1 CyTIe-
peusiiBe 30BHIITHE CePe/OBUIIE XapaK-
TEPU3YETHCS TOCUJIECHHSAM il YUHHUKIS,
SKi cmaensams nid 3azpo3y cmpameziuiy
cmabinviicms Yy Ceimi ma 3HUNCYOMy
pisenv mincnapoonoi besnexu:

*  KOHKYPEHIliSI MiXK IMPOBITHUMU
CBITOBUMMU TPaBIEIMU (JepskaBaMu i
6J0KaMn) 3a JOMIHYBaHHSI y CHCTEMi
HOBOTO CBITOYCTpOIO HaOyBa€ O3HaK
MTOCTYTIOBOTO TIEPEXO/Y BiJl IATEHTHOTO
10 BiKpuTOro mpotucTtosHusa. Okpec-
JIAIacs TeH/IEHTIis 10 TIOTYKY TOMOBJIE-
HOCTel MiXK BEJUKUMU Jlep:KaBaMU
MOJ0 HOBITHBOTO PO3IMOAiINY <«cdep
BIIUBY», IO CYIIPOBO/IKYETHCS HEXTY-
BaHHSAM HOPMaMU MiXHApPOJHOTO TTpaBa
Ta 3aCTOCYBaHHSIM MeXaHi3MiB CHUJIOBO-
ro TUCKY. B yMOBax cBiTOBOI €KOHOMIU-
HOI KPU3U ITOCUJIIOETHCA HAIlIOHATbHUI
€roi3M Ta parHeHHs MPOBIIHUX Jiep:KaB
CBiTY BHpilIyBaTH cBOi mpobjemMu 3a
PaxXyHOK IHIIUX JepsKaB, HECTPOMOIK-
HUX a/IeKBaTHO pearyBaTH Ha cydacHi
0E3IIEeKOBI BUKINKH;

*  CHUTyallisI HABKOJIO ICHYIOUYUX
JIOTOBOPIB, YTO/l Ta PEKMUMIB CUCTEM MiXK-
HAPOJIHOI OE3TEKH, Y TOMY YNCJIi TPU3Y-
nuHeHHs fii /loroBopy mpo 3BuUYaiiHi
36poitni cuim B €Bpori (JI33CE), cyT-
TEBO BIIMBAE HA CTaH MIKHAPOJHOI,
PerioHaJIbHOI Ta HAIlOHAJIBHOI Oe3reKn
Ykpainn. Hosi niaxonu CIIIA no yTBO-
PEHHST CHUCTEM TMPOTUPAKETHOI 0OOPOHU
3MIHIOIOTb CHUTYyaIlilo y cdepi Gesnexn Ha
perioHasibHOMY piBHI. Bukopucranus
MOOITBHUX —~ MPOTUPAKETHUX — CHCTEM
NM03BOJIsI€ e(heKTUBHO BIJTMBATU Ha CTaH
Oe3reku He JIHIE Yy €EBPOIMEHCHKOMY
perioHi, a it y Oy/ib-sIKOMY PETioHi CBITY;
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*  BIUINB MiKHapoAHUX Oe3MeKo-
Bux iHctutytir, Pb OOH, OBCE Tomro
Bce OibIiie TOCaTabMI0ETHCST Ha KOPUCTD
CBITOBUX IEHTPIB CUJIX, 1O y MEPCIeK-
THUBI Befie 70 mepedOpMaTyBaHHS YCi€l
CHCTEMU MiKHApPOIHOI Ge3MeKu. 3a yMOB
cTarHailii Mi’KHapOIHOI CUCTEMU 3arajib-
HOEBPOIIEHCHKOI Ta CBITOBOI Ge3leKwu,
HEeBMU3HAUYEHOCTI 3acaji HOBOI CUCTEMU 3
O/THOYACHUM JIEMOHTaK€M OCHOB iCHY-
10401, CIHOCTEepPIira€eTbcsl TEHJAEHINs /10
OIJTBIIT TTPOKOTO 3aCTOCYBAHHST CUJIA Y
BUPIllleH] BHYTPIIIHIX 1 30BHINIHIX TPO-
oeM;

*  OJIHIE€I0 3 BU3HAYATbHUX TEH/ICH-
1iit cydacHOro 6e3MeKOBOTO CepeIOBUINA
€ Te, 10 HATAIbHICTh JI0OATbHUX 3aTPO3
Mi’KHAPOAHIN Gesreli 3MEeHIIYEThCS Ha
KOPUCTb  PerioHaJbHUX, HeraTUuBHI
HACJI/IKU SIKUX MOKYTb MaTH TOTEHITiaJ
r7106a1bHOTO BILINBY;

*  CIIOCTEpIra€Thcs iIHTEHCUBHA MiJIi-
Tapusallisi K MPOBIJHUX JIep:KaB CBITY
(11po 1110 cBiYaTh HA/IBEJIUKI Ta 3pocTa-
104l BUTpaTu Ha OOOPOHY, TPUCKOPEHA
TEXHOJIOTTYHA MOJIEpPHI3allisl X apceHasliB
a TaKOX Te, IK MIBUAKO U e(heKTUBHO
KOHBEPTYIOTh y BiliCbKOBY MOTYTHICTb
CBill 3pocTatounii eKOHOMIYHUH TTOTEHIIi-
aJ1 HOBI IIEHTPU CUJIN), TaK 1 IOCTPasIH-
CbKOT'O TIPOCTOPY.

Cori 3BepHyTH yBary i Ha Te, 1110 cep-
11031y Hebe3neky 0st CBIM0BOT CNLILHOMU
ma okpemux Oepicas, y momy uucii i
Yxpainu, cmsopioe mepopusm. Peamizaitis
Or0 HACUJIbHUIIBKOI 1/1€0J10Tii 3/1iliCHTO-
€ThCS Yepe3 MOCUJIEHHS PYWHIBHUX MOJK-
JIMBOCTEN 3BUYAHMX 3acO0IB TepOpPHUC-
TUYHOI JIISJIBHOCTI Ta TMONIYKIB MOKJIU-
BOCTEeH 10710 BOJIOJIHHS 1 3aCTOCYBaHHS
30poi MacoBOTO Ypaske€HHsI ST JIOCSIT-
HEeHHs CBOIX 1iei [3, 13].

[TocunuBca mpoitec B3aEMO3B’SI3KY
TEPOPU3MY 3 IIIJI0I0 HU3KOI0 Cy4aCHUX
3arpo3 — HapKOOI3HECOM, HE3aKOHHWM
006iroM sijiepHUX MaTepiasiiB, OpraHizoBa-
HOIO 3JI0YMHHICTIO.
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PeanpHoo Hebe3MeKol Ha MisKHa-
POHUX MOPCHKUX TISIXaX, HMeperyciMm
y ipubepexkanx 3oHax Cxignoi Adpukn
ta lliBmennoi A3ii, moctae MoOpchKe
MipaTCcTBO.

YkpaiHa Takok craja 00’€KToM 3poc-
Taruoi 3aIlikaBJIeHOCTI MiXKHAPOJIHUX
3JI0YMHHUX YIPyIHOBaHb, 30KpeMa y cde-
pax BiZIMHUBaHHS TpOIIEl; HE3aKOHHOI
Mirpariiii; TopriBii JroAbMHU, 30POEIO,
HeOe3MeyHNMU MaTepiajlaMi, HapKOTHY-
HUMHU pEYOBUHAMU TOINO, a TaKOX
00’exToM iHTEpecy 3 OOKY OKPEMUX MixK-
HapOJHUX OPTaHi3alliil, AISTbHICTh TKUX
MOTHMBOBAHA PAIUKAJIBHUMU PeiTiiHuI-
MU JIOTMaMH.

Buxomsun i3 1mux obOCTaBUH, IOCTAE
HarajbHa mpobjeMa, IO IOB'si3aHa 3
YTOUHEHHSIM BEKTOPiB 1 TapaMeTrpiB
30BHIILIHBOI 3arPO3H, sIKa OTPeOYE HEBII-
KJIQJIHOTO aHasli3y, 0OrOBOPEHHSI Ta TPHii-
HSTTSI pilerb 3 OOKy BCiX IHCTHUTYIIIi
BJIA/IH, SIKi OepyTh y4acTh y (hopMyBaHHI
Ta peasisailii 30BHINHBOI (Y TOMY YUCJT i
BOEHHOT) TOJIITUKH, BYEHUX 1 TIPECTAB-
HUKIB TPOMAJICBKOCTI. AJiKe TpaBUIbHA
ITOCTAHOBKA 1 BUPINIEHHS 1117101 HU3KHU
3a3HAUYEHUX MUTAHb CTAHOBUTHME TIOJi-
TUYHUN KapKac CHUCTeMHU HaIlllOHAJIbHOI
6e3mexr YKpaiHChKOI JIepIKaBH.

[Tpuitnarra Koncrurytii Ykpaiam sk
OcHOBHOTO 3aKOHY He3aJIeKHOI YKpaiH-
CbKOI slep:kaBu, 3akoHy Ykpainn <«IIpo
HaIlioHaIbHY 6e311eKy YKpaiHu» CJIijI po3-
IJISIATA SIK HA/I3BUYAHO BAXKJIMBI 3aKO-
HOJIABYi KPOKU HA MIIAXY J0 ICHYBaHHH,
camo3abe3neyeHHs Ta TOIAJIBIIOT0 PO3-
BUTKY CyBepeHHOI jep:kaBu. OTike, 1po-
6JieMa JIOCSITHEHHST JTOCTAaTHBOTO CTaHy
3aXUIIEHOCTI JKUTTEBO BAKJIUBUX iHTEPE-
ciB 0coOH, CyCIiJIbCTBA 1 JEpsKaBU BiJ
30BHINIHBOI I BHYTPIITHBOI 3arpo3u it
Ykpainu ocoOJIMBO aKTyaibHa Ta 3HAUY-
ma. HeoOxigHiCTh rapaHTyBaHHSI Iep/KaB-
HOT GE3TTEKN 3YMOBJIIOETHCST:

*  [IO-TIEpIle, CTPIMKUMH 3MiHAMH
y JKUTTI caMol YKpaiHu, jie mopsiz i3 nes-
KUMU TO3UTUBHUMU MOMEHTAMU BUCTY-
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[MalOTh HOBI HETATUBHI €KOHOMIYHI, ITOJIi-
TUYHI T CyCHiJIbHI TIPOTIECH, 10 CTAHOB-
JISITh HeOe3IeKy PO3BUTKY 11 JiepKaBHO-
cri (Kpu3a y BUPOOHUIITBI, TIOPYIICHHS
rOCIIOZIAPCHKUX  3B’SI3KiB, 3HUKEHHI
JKUTTEBOTO PIBHS JIIO/IeH, TOTipIeHHs
HaBKOJIUIITHBOTO CEPEIOBUIIA, 3POCTaH-
HS 3JI0UYMHHOCTI TOIIO);

*  TOo-Apyre, HEOOXimHICTIO 00’€K-
TUBHO 1 peasiiCTUYHO BU3HAUUTU MicIle
YkpaiHu y MiKHApOJHOMY CITiBTOBapH-
CTBi, HE TLJIBKU CKOPUTYBATH, a U TOJ0-
JIATH TIOJIITUYHI CTEPEOTHUTIH, IO CKJIAJIN-
¢ e y 1mepiol KOH(MPOHTAITl 1 «X0JI07-
HOI BiliHU»;

*  II0-TPET€, HarajbHOI MOTPeOOIO
HeperJisily IUIsXiB i 3aco6iB rapaHTyBaH-
HS1 JIEpPsKaBHOI Ge3IeKn 3 ypaxyBaHHSIM
3MIH, II[0 Bi,[[6yBaIOTbC5I SIK y CBITI, TaK i
GesrocepeHbo y Jep:kasi. Y mpoieci
TAKOTO TEPETJISIY HeOOXiTHO BCTAHOBH-
TU BiITIOBIJIHICTb IPOTOJIONIEHUX I[iJIeid
peajbHOMY CTaHy CIIpPasB;

*  T0-4yeTBepTe, HeOOXIAHICTIO HOBOI
OI[IHKM peaJbHO ICHYIOUMX 3arpo3 i
BUKJIMKY 4acy, BUSIBJEHHSIM CITiBBIJ[HO-
LIEeHHS MK LIJISIMA 1 HIJIIXaMU 1X JJOCST-
HEHHsI, 3arPo3aMH i 3ac00aMu IX yCyHeH-
H$l; TIOCUJIEHHSIM KE€pPOBAHOCTI CYCIIiJib-
HO-TIOJIITUYHUX TIPOTIECIB Y JIepPIKaBi,
HEJIOIYIIEHHSIM IPOSIBIB TEPOPU3MY Ta
mecTabimizanii mOJTUYHOT 1 coliabHO-
€KOHOMIYHOI CUTYallil Ha TepuTopii Jep-
JKaBH;

*  TO-T'ATe, 3POCTAHHAM 3arpo3u
riobabHOrO Xapaktepy (iHTEHCHBHA
eKCIIyaTarliga NpUupoHUX PEeCypciB Miji-
BeJIA CBIT /10 TAKOI MEXKi, KOJIM ii HapOoIITy-
BaHHs 0Ge3 aJeKBaTHOIO pecypcosbepe-
JKEHHST 1 PeCcypCOBIJIHOBJIEHHS TIPU3Be/Ie
710 HerepeabayyBaHUX HAC/IIKIB, a IIOTIM
i 710 ekoJiorivHoro KoJiarcy). Hempo-
ayMaHa abo JK eroicTUYHa IOJIiTHKA
OKpeMoi JepkaBu B It cdepi Moxe
CIIPUYUHUTH 3aTOCTPEHHS 1 KOHMIIKTH 3
IHITUMY KpaiHaMu.

[TepeniveHi o6CTaBUHKM 3YMOBJIIOIOTh
roCTpy HeOOXiIHICTh CTBOPEHHST 3aKOHO-
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JlaBYMX OCHOB JIeP;KaBHOI MOJIITUKHU Kpai-
HU MO0 HaI[lOHAJIbHOI Oe3mekn YKpai-
HU, [0 MaiOTh 3a0€3MeYnTH, MO-TIEPIIIE,
€HICTH TPUHIUIIIB (POPMYBAHHS Ta MPO-
BeJIEHHS JIeP:KABHOI TIOJIITUKU y Tasrysi
6e3IeKH 1, MO-Apyre, MOEAHATH MiAXOAN
110 OpMyBaHHS BiJINOBIIHOI 3aKOHO/AB-
4ol 6asu, MiArOTOBKU JOKTPUH, CTpare-
rill, lepKaBHUX TPOrpaM y pisHux cde-
pax HaIlOHaIbHOI Ge3IeKH.

TakuM 9YMHOM, HalioHATbHY OGe3MeKy
YkpaiHu cJaijil po3risiiati sk cUucTeMy
JIeP>KaBHUX THCTUTYTIB 1 3axofiB (110J1i-
TUYHUX, CEKOHOMIYHUX, EKOJIOTIYHUX,
BOEHHUX, TIPABOBUX TOIIO) OO TapaH-
TyBaHHs Ge3eKr ocobu — i IpaB i CBO-
601; CyCITIIbCTBA — HOTO MaTepiaabHUX
Ta JYXOBHUX I[IHHOCTEN; Aep:KaBu — ii
KOHCTUTYIIHOIO JIajly, CyBepeHiTeTy i
TEepPUTOPIATLHOI 1LJIICHOCTI, & TAKOXK CTBO-
PEHHsT BCiX HEOOXIAHUX yMOB JI7ist 3a1100i-
TaHHST BOEHHOTO HAMaLy Ta JJist 36POitHOI
Bi/iciui MOKJIMBOI arpecii TpoT YKpaiau.
Tomy 3abesneyeHHst HaI[lOHAJIBHOI Oe3ie-
KM YKpaiHu, 3axucT I CyBepeHiTeTy
KoncruTytiist Ykpaiau BiiHOCUTD /10 Haii-
BOXIUBIMMX (DYHKITN Aep:kaBu (ITyHK-
™ 2, 3 ct. 17 Koncrurytii Ykpainn).

Harionasbua 6e3meka YkpaiHu TiCHO
1OB’s13aHa 3 MOHATTAM ii HAI[lOHAJIBHUX
iHTepeciB, $Ki BUPaKaOTh IHTEpecU
BCbOTO CYCIJIbCTBA, Ha BIAMIHY BiJ
iHTEpeciB Tpynu rpoMajisid ab0 OKPeMUX
oci6. 3arasbHOHaIIOHAJIBHUI iHTEpecC
YKpaiHu MPOSBJISIETbCS HacamIiepesn y
¢dopmMyBaHHI crHpaBlli JAEMOKPATUYHOTO
IPOMAITHCHKO-TIPABOBOTO CYCIIJIbCTBA,
Jie TIOBWHHI 3a0e31eqyBaTHCsI IO THYHI,
coIliaTbHi, EKOHOMIUHI 1 IyXOBHI iHTepe-
¥ i TipaBa BCixX HOro 4/ieHiB Ha 6a3i BUKO-
PUCTaHHS THUX MarepiaJbHUX Ta JYXOB-
HUX OJar, SIKi MOXKJIMBI Ha CyYacHOMY
eTalll IUBiIi3alii, MalOTh 3arajbHe KUT-
TEBO BAKJIMBE 3HAYEHHS /IS CTAOIIbHO-
ro (DYHKITIOHYBAHHS 1 PO3BUTKY JlePKABU
Ta CyCHLJIbCTBA.

Bopnovac mpiopuTteTHUMHM HaIlio-
HJIBHUMU iHTepecaMu YKPaiHU € TaKOK:
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JIOCATHEHHS HAIIOHAJTBHOI  3JIaTO/H,
MOJIITUYHOI 1 corianabHOl CcTabilbHOCTI,
rapaHTyBaHHS TIPaB HAIllOHAJIBHUX MEH-
muH YKpainu, 3a6e3nedeHHs 1epKaBHO-
TO CYBEpEHITeTYy, TePUTOPIAJIbHOI ITiic-
HOCTI Ta HEJIOTOPKAHHOCTI KOP/IOHIB;
CTBOPEHHS CaMOJ/IOCTATHBOI COIIAJIbHO
OPIEHTOBAHOI PUHKOBOI €KOHOMIiKU;
3a0e31eyeHHsT eKOJIOTIYHO Ta TEXHOJIO-
TiYHO OE3MEYHUX YMOB JKUTTEMISIIIBHOCTI
CYCITIIBCTBA; 30€peKeHHsT Ta ITiIBUIIEH-
HS HayKOBO-TEXHOJIOTIYHOTO IOTeHIlia-
JIy; 3MIIIHEHHS TeHO(MOHTY YKPaiHCHKOTO
Hapoay, Horo ¢isuyHOTO i MOPATHHOTO
3/I0POB’s Ta IHTEJIEKTYaJIbHOTO TTOTEeHITia-
Jly; PO3BUTOK YKpaiHChKOI Hallii, icTo-
PUYHOI CBiZIOMOCTI Ta HaIlilOHAJBHOI Tij-
HOCTi YKpaiHIliB; PO3BUTOK ETHIYHOI,
KyJITYPHOI, MOBHOI Ta peJIiriifHol camo-
OYyTHOCTI TPOMAJSH YCiX HaIliOHAJIbBHO-
CTeM, 10 CKJIAIa0Th YKPAiHChKUH HApO/I;
HaJIAarO/[PKEHHS PIBHOTIPABHUX 1 B3AEMO-
BUTITHUX BIIHOCWH 3 yciMa Jiep;KaBaMH,
IHTerpyBaHHS Y €BPONENCHKY Ta CBITOBY
CITLTBHOTY TOTIIO.

3axucT HaIiOHAJBHUX IHTEPECiB
Vkpainu 3a0e31edyeTbess TaKUMU Jep-
JKABHUMM TapaHTISIMU, SIK: TATPUMAHHSI
MiHIMaJbHOI O0OOPOHHOI IOCTATHOCTI;
CTBOPEHHST PO3BUHYTOI i cTabiIbHOI €KO-
HOMIKU; IPiOpUTETHE JOTPUMaHHS 1TPaB i
cBOOOJI JIIOJIMHY; OXOPOHA HABKOJIUIII-
HBOTO Cepe/loBUIA, HEIOTOPKAHHICTH
JIEPKAaBHOTO CYBEPEHITETy i TepuTopi-
aJIbHOI LIJIICHOCTI Ta iH.

CycnisbHi )k rapaHTii BUPaKalOTbhCs Yy
JIOCSITHEHHI 3araJbHOHAI[IOHAJIbHOI 3J1a-
TOJTH.

OCHOBHMMU IHCTUTYTaMU HalliOHAJTh-
HOI Oe3leKM € IOJITUYHA, €KOHOMIYHA,
eKkoJioTiuHa, iHdopMalliiiia, BOEHHA,
HAYKOBO-TEXHOJIOTIYHA, Oe3MeKa KyJib-
TYPHOTO PO3BUTKY (HAIIOHAJIBHO-KYJIb-
TypHa, COL[IOKYJIETYPHA) Ta i1 (g/1epHa,
iHTeJIeKTyasIbHa, TPOJOBOJIbYA, OOOPOH-
Ha, Oe3IeKa TOpriBi, (hiHaHCOBa TOMIO).

Kypc nepxasu, sikuii 3abesredye
OITUMaJIbHE CIIBBIJHOIIEHHS MK IIUMU
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BUJIAMU HAI[IOHAJILHOT OE3MEKU 3 METOI0
CTBOPEHHS CIPUSITIUBUX YMOB JIJISI CyC-
MJIBHOTO PO3BUTKY, & TAKOK 3a0e31edyeH-
HS CTaHy 3aXMIIEHOCTI KUTTEBO BasKJIM-
BUX 1HTEpPeCiB 0cOoOM, CYCIIIbCTBA 1 Jep-
JKaBU BiJl 30BHINIHBOI 1 BHYTPIIIHBOI
3arpo3u Moxke OyTH Ha3BaHWil TTOJITH-
KOI0 HallioHabHOI Gesneku. OcHOBHA
MeTa i 3MiCT SIKOI TIOJISITaloTh y 3a0e3Ie-
YeHHi 3aXUCTY KUTTEBO BAKJIMBUX iHTe-
peciB YkpaiHu, a B KiHIIEBOMY IIi/ICyM-
Ky — BIJIBHOTO PO3BUTKY 0COOM i IIPOIIBi-
TaHHI BCbOT'O CYCIIJIbCTBA Ta JIePsKaBHU.

[Ilono ycix cTOpiH i CHEKTPIB KUTTE-
JUSLIBHOCTI CyCHIZIbCTBA 1 JIFOIMHU, TTPO-
6J1eMa HaIllOHAJIbHOI Ge3IeKr MOKe MaTh
CKJIQJIHY CTPYKTYPY i MOTpeOyE 15T CBOTO
JOCJIKEHHSI BUKOPUCTAHHS CUCTEMU
METOIOJIOTIYHUX TPUHIHUITIB. [0/10BHI 3
1UX TPUHIUIIB — I'yMaHi3M, PiBHOITpaB-
HICTb HaIliOHAJIPHUX IHTEPECiB; 3aKOH-
HICTb; TJIACHICTb; PIBHICTb YCIX Iepen
3aKOHOM; B3a€EMHA Bi/IMOBIAIBHICTD JIEP-
JKaBU 1 TPOMAJISIH; [IIEBICTD 1 aIeKBATHICTD;
MMapUTETHICTh; JAWHAMIYHICTH Ta iH.
3Ha4yeHHs 1X Barome, 30Kpema Iie i Tomy,
110 BOHU JalOThb HUHI HE TIJAbKU HOBE
PO3YMIHHS COIIAIbHO-TIPABOBO1 TTPUPOTU
HaIlioHaIbHOT Oe3IeKn, a i BIIKPUBAIOTh
MOJKJIUBOCTI TiepefibaueHHsT 3MiH Y IIX
peastisax gk y HaitOMvoKdiil, Tak iy Bimma-
JIEHIH TIEPCIIEKTHBI.

OcobMBOi yBaru 3acIyroBy€ Take
colliaJibHe $BUIIE, K 3arpo3d Hallio-
HaubHiiT Gesrerti, X Kaacupikaris i Kpu-
Tepii OIIHKK 1MX 3arpo3. Ak cucremHe
coliajbHe yTBOPEHHS HallioHaabHa (e3-
meka YKpalHM TIOKJIWKAHA CJYXKUTH,
mo-Tepiie, 3anobiraHHI0 Ta YCYHEHHIO
peajibHO iCHYIOUMX 3arpo3 i, Mmo-ipyre,
BOHA, 110 CYTi, Ma€ OYTH aJ[eKBATHOIO IINM
3arposam, BiJIIOBifIaTM  TPUHITUAILY
JIOCTaTHOCTI. B pa3si 'k HeBiANOBIHOCTI
crcTeMa HalliOHAJIBHOI Oe3Mekn YKpainu
crare HeeeKTUBHOIO i MOKe OYTH camo-
CTIMHUM J[PKEPEJIOM 3arpo3u JIJisl Hallio-
HAJIbHUX 1HTEpeCiB IHITUX JiepKaB. AKIIo
TOBOPUTHU KOHKPETHiIIe, TO MOPYIIEeHHS
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piBHOBAarm Mi’K CHCTEMOIO TapaHTii
HaliOHAJbHOI Oe3rexku i sBHUMU abo
MOTEHI[INHUMH  3arpo3aMu B  OJIHUX
BUIIAJIKaX MOKE MPU3BECTU /10 PO3IALY
COTIIaJIbHUX CTPYKTYP, a B IHIIUX — [0
HEOOIPYHTOBAHUX PeIpeciii BcepeanHi
JiepskaBy 1 KOHMITIKTIB y MiKIep:KaBHUX
Bi/IHOCHHAX.

Tomy Ha KOXKHOMY iCTOPUYHOMY Bi/I-
pi3Ky uacy OIliHKa MOTEHI[INHNUX 3aTrpo3
i cTynens ix nebGesrneku JJisi HAIIOHATb-
HUX iHTepeciB YKpaiHU € MPiOPUTETHUM
HampssMoM fistabHOCTi BepxoBroi Paan
Ykpainu. [g orinka mae 3ificHIOBaTUCS
Ha OCHOBI pe3yJIbTATIB CIeliaTbHUX
HAYKOBUX JIOCJII/[ZKEHD Ha MTpodeciiiHomy
piBHi (Hampukaaz, [HCcTUTyTOM CTpaTe-
FYHUX JOCJI/KEHb) M OXOILTIOBATU BCi
cepu KUTTENISLTHHOCTI YKpainy.

ANleKBaTHICTD OIIIHKM 3arpos, CTyTie-
HS X peasbHOI HeOEe3MeKH IS KUTTEBO
BaKJIMBUX 1HTepeciB YKpaiHUW BU3HAua-
THMe TIOJIITUKY Jiep:KaBy y cdepi Hallio-
HaJIbHOI Oe31IeKH 1, BiZIMOBiIHO, eheKTHB-
HICTb CHUCTEMW TUX TapaHTil, TeHAEHIIii
PO3BUTKY, 3MiH 11 CTPYKTYPH TOIIO.

[lo MOXJIUBUX 3arpo3 y BOEHHO-
HoJTUYHINA chepi moTpibHO BigHECTH
MOCSTaHHI HA OCHOBU KOHCTUTYIIHHO-
ro Jiasy, TepUTOpiaJbHy IIJICHICTH i
MOJITUUHY He3aJeXKHICTh YKpainu, a
TaKOK BTPYUYaHHS y il BHYTPIIHI cripa-
BU; BUKOPUCTAHHS TepUTOpil YKpaiHu
JUIST MAPUBHOI isSIIBHOCTI TIPOTH Tpe-
TiX KpaiH, MPOAB MOJITUYHOTO eKCTpe-
Mi3my i Tepopusmy; caboTtax 36poitHIX
Cun Yxpainu, npoBejieHHS BiliCbKOBOI
pedopmu, mocaabieHHs 060pOHO3IAT-
HOCTI JiepsKaBu 1 0O€3MaTHOCTI apmii;
Hebe31eKa BOEHHOTO HaTa/y; PO3Iario-
BaHHS MIKHAIIOHAJIBHUX KOH(MIIKTIB i
nocabJeHHsT MOPATbHO-TIOJMI THIHOTO
nyxy ocoboBoro ckjany 36poitnux Cu
Ykpainy; BTATHEHHS Y BOEHHI KOH-
haikTH i TEMOHCTPAILIST CUJIN; PO3TOJIO-
HIEHHS JIePKaBHOI 1 BIMICHKOBOI Ta€eM-
HUIII Ta iH.
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IIpoBenennsa Pociero BilicbKOBOI oT1e-
parii 3 anekcii Kpumy BKOTpe Tiepeko-
HYy€, 1110 BOEHHA CHJIA 3aJIUHIAETHCS
OJIHUM 3 HalBaKJMUBIIIUX IHCTPYMEHTIB
MOJIITUKU JIePKaBU 1010 3abe3rmedeH st
ii HaIlioHAILHOT Ge3eKH.

Cutii 3a3HAUNUTH: HAraJbHOIO YMOBOIO
eeKTUBHOI peasrizallii MOJITHKU Hallio-
HaJIBHOI Oe3neku € 3abe3nedeHts jie-
37IaTHOCTI CUCTEMU JEeP:KaBHOI BJIA/IU
Jepes 30aIaHCOBAHWIT PO3TIO/IT (DYHKITIiA
1 TOBHOBa)KEHD MiX 11 TLIKAMM Ta OpraHa-
MU, YiTKE PO3MEKYBaHHS HA 3aKOHOJIAB-
YOMY pIBHI TOMITUYHUX Ta aJMiHiCTpa-
TUBHUX TIOBHOBA)KEHb, (DYHKILIN 1 BijmO-
Bi/IaJTbHOCTI, perJiaMeHTallil AiJabHOCTI
OpraHiB JIeP;KaBHOI B/, /i€ BaKJIUBUM
IHCTPYMEHTOM peaJiizallii  ep:kaBHOI
MOJITUKN HAI[IOHAJTBHOT Oe3MeKn Mae
CTaTU MiXKBiloMYa B3a€EMO/Iid, KOOP/IMHA-
1ig 1 KOHCOJTIIAIliS 3yCUITh TIO/I0 CUCTEM-
HOTO MOHITOPHHTY Ta TPOOJIEMHO-OPIEH-
TOBAaHUX aHAJMI3y 1 TPOTHO3Y PO3BUTKY
MOJITUYHUX, COMIAJIbHUX, €KOHOMIYHUX,
TYMaHITapHUX Ta IHIIUX IPOIIECiB, 1110
MalOTh O3HAKH 3arpo3 a00 BUKJIMKIB HaIli-
OHAJTBHIIT Ge3Ierti ep/KaBH.

TakuMm ynHOM, CyyacHa JJMHaMiKa CyC-
NUIbHUX TIpolleciB B YKpaiHi i cBiTi
3YMOBJIIOE HEOOXIHICTh popmysaniis
adexeamioi, ehexkmusHoi ma exoHOMiuHO
eUNPasianoi cucmemu Ynpasiinus Hayio-
HaLHO10 6e3neKo1o, CIPOMOKHOI 3a0e3-
MEYUTH TIOCTYII CYCIJIbCTBA 1 JIep:KaBU
Ha NUISAXY /0 CIIJIbHOTU PO3BUHYTHUX
JIeMOKPAaTUYHUX KpaiH.

Crpareriunoio  MeTOI0  TOJITUKHU
HaIllOHAJIbHOI Oe3nekn YKpainu € 3a6e3-
MeYeHHsT JIeP;KaBHOTO CYBEpPEeHITeTy Ta
TepUTOPiaIbHOI IIITICHOCTI, HAIliOHAJb-
HOI €IHOCTI Ha OCHOBI JIEMOKPAaTUYHOIO
MOCTYITY CYCITIJIbCTBA 1 Jiep:KaBu, JA0Jep-
JKaHHs 1IpaB i cBOOOL JIIOANHU i rpoMasi-
HUHA, CTBOPEHHS YMOB [IJIST ITHAMIYHOTO
3pOCTaHHS EKOHOMIKHM, 3abe3nedeHHst
€BPOIENCHKUX COIaJbHUX CTAHAAPTIB
i 106poOyTY HaceIeHHSI.
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Realities

Annotation. The problems of national security policy of Ukraine in the context of

transformational change and transformation on a background of modern challenges and
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III. Cman i menoenuii po3eumky oKpemux 2aiy3eil

GIMYU3ZHAHOL IOPUOUMHOI HAYKU

ITPOBJIEMUJ OPTAHI3ALIIMTHO-ITPABOBOI'O
3ABE3ITEYEHHA JEP2KABHOI'O YIIPABJIIHHA
B YKPAIHI

0. AHJIPIIKO

B. HATPEBEJIbHU

Kanoudam 10pudusHuUX HayK,
uaen-xopecnondenm HAIIpH Ykpainu,
3acmynHuk oupexmopa

Incmumymy oepicaeu i npaea

im. B. M. Kopeuvkozo HAH Yxpainu

JTHUM 13 HAWBAKJIUBININX HATIPSI-
OMiB MOJIAJIBIIIOTO  PO3BUTKY

YKpaiHcbKOl fep;kaBU B Cydac-
HUX YMOBaX € (hOpMYyBaHHS MIPUHITUIIOBO
HOBOI MOJIEJTi JIePKaBHOTO YIIPaBJIiHHA,
1ioro eeKTUBHOI OpraHisallii Ta HaJIexX-
HOro mpaBoBoro 3abesmedyenns. Ha
vaci — cTBOpeHHsT cTabinmbHOi (I BOIHO-
yac JMHAMIYHO1), nepeabdadyBaHOl, ONTH-
MaJbHOI Ta KOHTPOJIbOBAHOI 1HCTUTYTa-
MU TPOMAJITHCBKOTO CYCHIJIbCTBA CUCTE-

© O. Aunpiiixo, B. Harpebesbuuii, 2014
« [TIPABO YKPAIHW « 2014 « N2 5 «

00Kmop 1Wpuou4HuUX HayK, npoghecop,
uaen-xopecnonoenm HAIIpH Yxpainu,

6. 0. 3asiodysaya 8i00iay npobiem 0epiucasHozo
YNpaeAiHHA ma aomMiHicmpamueHo2o npasa
(Incmumym odepicaesu i npasa

im. B. M. Kopeuvkoeco HAH Yxpainu)

MM OpPTaHiB Jlep>KaBHOTO YTIPaBIiHHS i
JIeP>KaBHOTO PETYJIIOBAHHS.

[Torpeba pedopmyBaHHS CHCTEMU JIEP-
JKABHOTO YIIPABIiHHA Yy YKpaiHi 3yMOB-
JieHa 1iepeiyciM HeoOXiHICTIO OO TaHHST
KPU30BUX SIBUII Y COIIATbHO-€KOHOMIYHIH
cepi Ta pepopMyBaHHS CYCIJIBHUX Bil-
HOCHUH Y 11iHi cpepi. Y 3araqbHOMY BUTJISA/T
o npobsiemy MOKHA CcHOPMyITIOBATH
TaKUM YMHOM: 3J[IHCHEHHS 3aJIeKJIapoBa-
Hux Bepxosnoro Pajoro Ykpainu ta Ypsi-
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JIOM YKpaiHu €KOHOMIYHUX 1 COIliaJIbHUX
pedopM HeMOKIMBe (6e3 CTBOPeHHS eheK-
TUBHOI 1 SIKICHOI CHCTEMH JepKaBHOTO
MEHE/[PKMEHTY Ta OpraHisailiiHo-11paBoBO-
ro 3abesriedeHHs1 (DYHKIIOHYBAHHS IIi€l
CUCTEMI.

B ymoBax 3araibHOCBITOBUX riobati-
3aIlifHUX TIPOILECIB, SKI OXOILIIOIOTH yCi
6e3 BUHSTKY cepu CyCHiJIBHUX BiJHO-
cuH (TepeayciM eKoHoMiuny, (hiHaHCOBY,
ingopmariiiny, mirpamiiiny, rymMmatiTapHy
chepm), cucrema JIep;KABHOTO YITPaBJIiH-
Hd Ta JIePXKAaBHOTO PETYJTIOBAHHS Mae
GyTH He JIIIIE TOTOBOIO /10 IEPETBOPEHD,
110 BiOYBAtOTHCS, a i cTaTH iX iHiIiaro-
pamu Ta Mojeparopamu. Tomy TpaHc-
dbopmarig 1miei cucremu, TOOTO Kap/u-
HaJIbHA 3MiHA iICTOTHUX BJIACTUBOCTEN Ta
dbopm i meromiB ii dyHKITIOHYBaHHS, €
HEeOoOXiTHOI0 YMOBOIO peaJiisaliii mocras-
JIEHUX TIepe]l Helo 3aB/IaHb. 3BasKal0un Ha
Te, 110 MPOIeCH yIOCKOHAJIEHHS OpraHi-
3aIiiftHol CTPYKTYpH, (opMm i MeTomiB
JIiJIBHOCTI OpraHiB JIep:KaBHOTO yIIpaB-
JIIHHS MalOTb TepMaHeHTHUN (1oCTiii-
HUiT i GesnepepBHUIT) XapaKTep, CbOTOIHI
SK HIKOJIM IIOTPiOHI KilbKiCHI 1 3MiCTOB-
HO-sIKiCHI 3MiHM B CHUCTeMi OpraHiB aep-
JKaBHOTO VIIPABJIIHHSA U JIep:KaBHOTO
peryJIloBaHHS B eKOHOMIUHIl cdepi, gKi
3yMOBJIEHI HeOoOXigHICTIO <«mepedopma-
TYBaHHA» 1 <Ilepe3aBaHTAKEHHI» YCiX
BJQJHUX IHCTUTYTIB Ta BaKJIUBICTIO
CIPSIMyBaHHA 1 3yCHJIb JlepskaBu Ha (op-
MYBaHHS COIiaTbHO OPIEHTOBAHUX €KO-
HOMIYHUX BiJITHOCHUH.

3Bakaloud Ha ICHYIOUY TPaAMILIO i
MPaKTUKY HA/3BUYANHO CKJIAJHUX Bifl-
HOCUH Yy TJIONINHI «/lep;kaBa — eKOHOMi-
ka» (0cOGJUBO B yMOBax KPU3OBUX
SBUII), YTBEP/KEHHS BUBAXEHOI Jep-
JKaBHOI MOJIITUKK B €KOHOMIiuHIN cdepi,
CTBOPEHHS HaJIE)KHUX YMOB [JI PO3BU-
TKy 6i3Hecy (TepemayciM Majoro i ceper-
HbOTO) Ta (HOPMYBaHHS ONTUMATbHOI
MOJIeJIi IepKABHOTO YIIPABJiHHA 1 Jiep-
JKaBHOTO PeryJIOBaHHs, sika 6 a/[eKBaTHO
Bifnosigana 06’ ekTUBHUM HoTpebaM 1iel
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cdepu, Ha Halry JyMKY, 6araTo B 4OMY
3aJIE;KUTDh BiJl BUPIMIEHHS HU3KHU 3acaj-
HIYMX IUTaHb. VjeTbes, 30Kpema, 1po
Me3Ki BTpyYaHHS JiepsKaBu Ta ii iHCTUTY-
TiB B €EKOHOMIKY SIK CAMOPETYJIIOI04Y CHUC-
TeMy i, BIAIMIOBIZIHO, TIEPETTISAN POJIi JIep-
JKaBU B €KOHOMIUHIH cepi 3 ypaxyBaH-
HSIM ii pUHKOBOI CIIPSIMOBAHOCTI.

3 4Yacy TMPOTOJIONeHHS YKpaiHOo
HE3aJIe)KHOCTI, TOIPU MEeBHI 3yCHJLI,
KPOKH Ta eKCIIePUMEHTH, 151 TpobieMa
70Ci He 3HaWIIa CBOTO PO3B’SI3aHHA.
[Tpuann nbomy 6arato. [Ipore Haiirosos-
HIIIOI0, HA HAIy JAYMKY, € Te, 110 U J0ci
Ha KOHIIENTYaJIbHOMY PiBHI He BU3HaYe-
HO CcTparerii coIliaJbHO-eKOHOMIYHOTO
PO3BUTKY KpaiHW, NIJILXiB Ta HAIPIMIB
pedopMyBaHHSI €KOHOMIKU Ta CHUCTEMU
yIpaBJiHHA Yy 1 cdepi, gKka 3a cBOIM
3MiCTOM, OCHOBHUMM XapaKTePUCTUKAMU
i CYTHICTIO TPOJOBXKYE 3aJTUNIATUCI
Pa/ITHCBKOIO 1 TIOCTPa/ITHCHKOIO CHUCTe-
MOIO 3 HasBHICTIO HaOyTUX HEraTMBHUX
puc (KOpyMIIOBaHiCTh, MPaBOBUI Hiri-
JIi3M, HAJIMipHA [IeHTPaJIi3allist yrpaBJiH-
HSI, TOJIITUYHA 3aaHTa)kKOBaHICTb, Iiepe-
BasKHE 3aCTOCYBAHHS «PYYHUX» METOJIiB
VIPaBJIHHS TOIIO). 3a POKU He3aJex-
HOCTI YKpaiHu paJigHCbKa MOJENb Jep-
’KaBHO-MOHOIIOJIICTUYHOI ~ €KOHOMiKHU
hakTuuno TtpanchopmysBamach (Bpaxo-
BYIOUM BITYM3HSHI peasil po3jepsKaBs-
JIGHHS1 1 NpuUBaTH3allii) B OJlirapxiuHo-
MOHOIIOJIICTUYHY €KOHOMIYHY MO/JIesIb 3
JIOMIHYIOYOIO TEeH/ICHI[I€EI0 1CTOTHOTO
3MEHIIIEHHS TTMTOMOI Baru JepsKaBHOTO
CEKTOPY i CTBOPEHHSAM HITYYHUX Tiepe-
NTKOI JIJISI PO3BUTKY MAJioro Ta Cepejl-
HbOTO Gi3HECY i PUHKOBOI iHDPACTPYKTY-
P, CTBOPEHHSI HAJIE)KHOTO 1HBECTHUIIIN-
HOrO KJiMaTy Ta iH.

[litoua 3a pajiTHCHKUX YacCiB cucTema
JIep>KaBHOTO YIIPABJIiHHS, sIKa IPYHTYBa-
Jlacsl IIePeBayKHO Ha Tasly3eBOMY IiJXO/1
710 PO3B’sI3aHHS COTIATbHO-EKOHOMITHUX
npobsieM i 3a BHU3HAYEHHSIM HE MOTJIa
Oyt PYHKIIOHAIBHOIO, 32 POKM IIiCJIst
IIPOTOJIONIEHHST He3aJIesKHOCTI YKpaiHu,
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HOTIPU TIeBHI «KOCMETHYHi» 3aXO/H, 3a
CBOEIO 3MICTOBHOIO CYTTIO 3aJMHINJIACS
HE3MIHHOIO (32 BUHSITKOM TOCTIHHOTO
PO30YyXaHHST [IeP;KABHOTO amapary i 3poc-
TaHHST WOro GIOPOKPATUYHOI Ta KOPYII-
IIITHOT CKJIAJIOBOT), 1O YHEMOKITUBIIIOE
eexkTrBHE 3/1IIICHEHHS ICTOTHUX CTPYK-
TYPHUX 3MiH B EKOHOMIYHOMY KUTTi Kpa-
iHM, GOpMyBaHHS CIIPUATINBOTO €KOHO-
MIYHOTO cepeloBHINa I PO3BUTKY 0i3-
Hecy Ta IPUBATHOI iHIllIaTUBHU, CTBOPEH-
HS HaJIEKHUX YMOB JIJII BHYTPINIHIX i
30BHIIMHAIX iHBecTutiin). /[lignapHicTb
MIiHICTEpPCTB Ta IHIINX OPTaHiB IIEHTPAJIb-
HOI BUKOHABYOI BJAJM E€KOHOMIUHOTO
6JIOKY 1epeyciM Mae OyTH CIpsIMOBaHA
Ha BUPOOJIEHHS 1 peasisalliio JepsKaBHOi
MOJIITUKHN Y BIZIOBIIHIN Tasy3i (TIpoMucC-
JIOBICTh, arpapHUil CEKTOp, TPAHCIIOPT,
eHepreTrKa ToIIo).

B ymoBax KapZIMHAJIbHOTO 3BYKEHHSI
CEKTOPY Jlep:KaBHOI BJIACHOCTI JlepskaBa
Ma€ 3AIUCHIOBATU aleKBAaTHY ITUM IIPO-
1ecaM BIJIMOBIJIHY TTOJIITUKY B €KOHOMiU-
Hill cepi, peasidyoun B Hiil CBOIO ToC-
[I0/IAPCHKO-0OPraHi3aToOpPChKy, COIiaJbHYy
Ta iHmi QyHKIH. Y Takiil TOJgiTUIl Mae
JIOMIHYBaTH He JAUKTAT Y MOT0 pi3HOMA-
HITHUX (OpMax, a peryaioBaHHS, KOHT-
poJib, KOOD/JMHAIlisl, ITPOrHO3YBaHHS, a
TAKOXK MEPEeBa’)KHO METOJM €KOHOMiYHO-
ro XapakTepy, OCHOBOIO SIKUX € Ppallio-
HaJbHA IO/IATKOBA CUCTEMA, 10 CTUMY-
JIIOE€ BUPOOHMIITBO Ta MiAPUEMHUIITBO.
[Torpebye BrockoHajeHHsT 1 OlOAKEeTHA
Ta (piHAHCOBO-KpE/AUTHA TIOJITUKA, a
TaKOX CUCTeMa 3/1HCHEHHS Jep:KaBHUX
3aKyTIiBEJIb.

3a cy4yacHOI €KOHOMIYHOI cHTYyallii, 3
ypaxyBaHHSIM HeOOXiHOI CTPYKTypHOI
1iepeOy10BY BiTHOCUH BJIACHOCTI, 3aB/IaH-
HSI JIEPJKaBU TIOJISITAE Y TOMY, 100 Tepe-
TBOPUTH TTOKU 1[0 HEPO3BUHEHI PUHKOBI
3aCaJ Ha AKTUBHUI IHCTPYMEHT, KU
crpusiB O6M eeKTUBHIN AiSJIBHOCTI BCiX
VUYACHUKIB CYCITIJIBHOTO BUPOOHUIITBA.
Boanouyac cborosiHi  BUCJIOBJIOETHCS
HEMaJIO TOYOK 30PY, 3MICT SKUX 3BO/IUTH-
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¢l J10 TIOBHOTO iIrHOPYBaHHsI He0OXiTHOCTI
peryJIoBaHHSI eKOHOMIKH 3 GOKY Jepska-
BH, abCOIOTU3AIl] MOKJIUBOCTI 11

1[IOHYBaHHSI BUKJIIOUHO Ha OCHOBI PUHKO-
BUX BigHOcHH. IIpu 1pomMy He BpaxoBy-
TOTHCS Hi iICTOPUYHUT JIOCBI EKOHOMIYHO-
ro pPO3BUTKY YKpainu, Hi MacmiraOwu,
CTPYKTYypHa CKJIAJHICTh 1 AMCITPOTIOPITii
€KOHOMIUHOI cdhepr Ta ImepMaHeHTHi KpH-
30Bi sIBUIA B Hill, Hi icHYy04i TpoOIeMU
noJliyry mparii Ta il koonepaiii, Hi iHMM
YMHHWKY, M0 BUMAraioTh I[eHTPasi3oBa-
HOTO ITPOTHO3YBAaHHS, CTPATETIYHOTO T1J1a-
HyBaHHS 1 peryJioBanus (mepeayciMm 3a
pPaxyHOK paIliOHaJbHUX OHOKeTHUX
Ba’KeJIiB) eKOHOMIYHUX ITPOIIECiB.

g tpancdopmarii cucremu nep-
JKaBHOTO YIIPABJIIHHA 1 /IePKAaBHOTO pery-
JIIOBAaHHS B €EKOHOMIUHIH cepi, MojiepHi-
3allil Ta ONTUMI3allil i€l cucTeMU BKpaii
BaKJIUBUM € BUPOOJIEHHST KOHIIETITYa b~
HUX 1 METOOJIOTIYHUX MMIAXO/IB /10 3MicC-
TY, CYTHOCTI 1 CIIPSIMOBAHOCTI 1IUX TIPOIie-
ciB. MzeTbes mepesyciM 1po Bu3HAUCHHS
CTTIBBIJTHOIIIEHHS 3MICTYy KaTeropiil <zep-
JKaBHE YTIPABIIHHS» Ta «JIepyKaBHE pPery-
JoBaHHS» (i, BI/IMOBITHO, CYTHOCTI SBUITII,
SKi BOHM BiZIoOpakaloTh) Ta PO MicIle,
pOJb i 3HAYEHHS TpaBa IK HAWBaKJINBI-
1101 1 BCEOXOTLTIOIYO0I CKIQI0OBOT yIIpaB-
JIHCBKOI miacucteMu (iIHOPaCTPYKTYpH).

Cain 3a3HAYUTH, IO KATETOPist <Iep-
JKaBHe peryJiioBaHHs» Hailuacrillie BUKO-
PUCTOBYETHCA B HAYKOBMX [IOCJIJIKEH-
HAX, TOJIITUKO-TTPABOBUX 1 HAYKOBO-
MONYJISIPHUX BUJIAHHAX Ta B OKPEMUX
HOPMATUBHUX aKTaX MOPS/L i3 MOHATTSIM
«Jlep;KaBHe yrpaBJiHHg». Hepiako i
Kareropii 0e3IiCTaBHO OTOTOMKHIOIOTh-
cs, X04a 3a 3MICTOM 1 CYTHICTIO BOHU
36irafoThCs JIMIIIE YaCTKOBO. €IHICTD IUX
KaTeropiii moJssirae y ToMy, 1o Jiep>KaBHe
peryJioBaHHS 1 Jep:KaBHe YIIPaBJIiHHSA
CTIPSIMOBAHI Ha JIOCSATHEHHS OJTHIET METH:
BIOPSZIKYBAHHSI COI[iaIbHUX 00’€KTIB Ta
COIliaTbHUX TPOIIECiB, TIepPeBe/ICHHS X 3
OJTHOTO CTaHy B iHIIUI 3 METOIO TPOTU/Ii1
KPU30BUM SIBUIIAM CTabiIi3allii i po3BuT-
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Ky cycriibHoro 6yTTsi. OHAK JepKaBHEe
peryJifoBaHHsSI 1 Jlep:KaBHE yIpaBJIiHHSI
MaloTh i ICTOTHI BiZIMIHHOCTI, TTOB’s13aHi 3
3acrocyBaHHsM crenudiunux 3acobiB
(MeTo/IiB) yIpaBIiHCHhKO-OPTaHi3yl0u0ro
BILJIBY.

[ep:kaBHe ympaBiHHS, SK CIYITHO
3a3HAYAETLCA B IOPUAMYHIN JiTEepaTypi,
CJIJT PO3TJISAIaTU IK NMEeBHUN BUJ [is1Jb-
HOCTI OpTaHiB Jiep;KaBH, 1110 Ma€ BJIQIHUN
xapakTep 1 Tepenbadae HacamIepes
OpraHi3ytounii i po3nopsaInii BIJIUB HA
00’€KTH YIPABJIIHHS TIISIXOM BUKOPHC-
TAHHSI TIEBHUX TOBHOBA)KE€Hb. 3 I[bOTO
MOTJISILY JlepKaBHE VIPABJIHHS Mae
O3HaKH, XapaKTepHi /Jii BUKOHABYOI
BJIAJIM, 1110 TIOB’SI3aHi 3 MOJIJIOM Jlep:KaB-
HOI BJIa/I HA 3aKOHO/IaBYY, BUKOHABYY Ta
cynoBy. HatomicTb, nepskaBHe peryJiro-
BaHH:, BUXO/IYU 3 aHAJI3y BiATIOBITHUX
[IPAaBOBUX aKTiB 1 HAyKOBUX JIKepel,
3aCTOCOBYETHCA He JIMIIE B Me3KaX BUKO-
HaBuoi Bjagu 1 nepenbayae BIUIMB He
JIVIIITEe Ha TIeBHI 00’€KTH yIpaBIiHHSI, a il
Ha CYCIIlJIbHE cepe/loBUIIle, TIepeyciM 3a
JIOTIOMOTOIO IIIUPOKOTO CIIEKTPa IIPaBO-
BUX Ta opraHisaiiiiaux 3acobiB. To6To
JIepsKaBHE PETYJIIOBAHHS CTBOPIOE HE0O-
XiIHI YMOBU IS JiSIIBHOCTI TI€BHUX
cyO’ekriB Ta 00'€KTiB y HampsiMi i B
MesKaX, KOTPi BBAKAIOTHCS OasKaHUMH,
JOILIBHUMY 1 HEOOXIAHUMM /IS epPrKa-
BU i 3a AKMMM BiJOyBaTUMETHCSI PO3BH-
TOK 1IUX Cy0’€KTIB Ta cy0O'€KTIB Y IiIOMY.

Ha Biaminy Bij nep:KaBHOTO YIIpaB-
JIHHS SK BJAHO-PO3MOPSIIOl Tidib-
HOCTi 3MiCTOBa CYTHICTh JIep>KaBHOTO
peryJioBaHHsI I0JITA€ Y BUKOPUCTAHHI
MepeBaKHO HENPSAMUX (E€KOHOMIYHUX,
CTUMYJIIOIOUMX, 3a0X0UYBaJbHUX) METO-
JIiB yIIPaBJIiHCHKOTO BIJIMBY Ha Bi/IITOBI/I-
Hi 00’ekT. BomHouac y gepsKaBHOMY
PEryJIIOBaHHI 3aCTOCOBYIOTbCI 1 METOIM
6e31mocepe/IHbOTO BILIMBY Ha 00’€KTH
YIPaBJIiHHS, a TOMY Jlep:KaBHE PeryJiio-
BAHHSI, BPEIITi-PEIIT, HEMOXJUBe 0e3
BUKOPUCTAHHS METOJIB JIEPKABHOTO
yIpaBJiHHA. 3 OJISALY Ha 1110 0OCTaBUHY
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HOPMaTUBHO-TIPABOBA OCHOBA [IeP:KaB-
HOTO PeryJIOBaHHS 3HAUHO HIUPIIA, aHiXK
aHAJIOTIYHA OCHOBA [IEP;KABHOTO YIIPaB-
giaasg. OTke, B eKOHOMiuHiil cdepi B
yMoBax (pOpPMYyBaHHSI PUHKOBUX BiJIHO-
CHH, 3Ba’Kal0YM Ha icHyBaHH4 Y 11i# cdepi
caMOpeTyJTiIBHUX MeXaHi3MiB, Ma€ 3aCTo-
COBYBATUCH TIEPEBAKHO JIep:KaBHE PeTy-
JIIOBaHHS, 110, K 3a3Havasiocs BUIlE, He
BUKJIIOUYA€E B OKPEMUX BUIIQ/IKAX 1 cuTya-
1igX BUKOPUCTAHHS METO/IB TIPAMOTO
nepskaBHoro (y TOMY 4YMCJ ajMiHicTpa-
THBHO-IIPABOBOT0) BIIMBY Yy BKa3aHiit
cepi.

DyHKITIOHYBaHHSI CUCTEMU JIePKaB-
HOTO YIPaBJIiHHS 1 IEPKABHOTO PETYJIO-
BaHHS, SIK Bi/JOMO, 00YMOBJIEHO HaraTbma
(akTopamu, 3ac06aMi, pecypcamu TOIIIO,
SKi OaraTo B 4OMY 3ajIesKaTh Bil SIKOCTI
YIIPaBIIHCHKOI MiicucTeMu. AKCioMaTiy-
HUM BUJIAETHCS TTOJIOKEHHS TIPO Te, 10
HaBaXXIUBINIO (HopMOIO Jep:KaBHOT
VIIPaBJIIHCHKOI 1 PeryJioyoi JigabHOCT
Ta TOJITUKO-IOPUIUIHUM  3aC000M
VIIPaBJIiHHS TIOBE/IIHKOIO JIIOJIEH y ziep-
’KaBHO-OPraHi3oBaHOMY  CYCIIJIbCTBI
BUCTYTIAE MPABO SIK PETYJSATOP CYCIiJib-
HUX (y TOMY YUCJIi YIIPABIIHCBKUX) Bil-
HOCHUH. Y 1IhOMY BUTAJKy TPaBO € KOH-
CTUTYTUBHUM KOMITOHEHTOM YIIPaBJIiH-
HS, 1110 BCTAHOBJIIOE 1 CTUMYJIIOE MipUJIO
JIFOJICBKUX BUMHKIB, 3a0€31e4ye Ccolliajib-
HO-TIOJIITUYHY, ICUXOJIOTIYHY 1 opraHisa-
MiMHY CIPsIMOBAHICTD YIPABJIIHCHKOI
nistibHOCTI. KpiM TOTO, IMpaBo Mae 3akpiri-
JIIOBATU HOPMATUBHO OhOPMJIEHY JTUPEK-
TUBHY OCHOBY YIIPaBJIiHHS, BU3HAYATH
ITOBHOBKEHHS 1 00OB’I3KM (KOMITETEH-
11i10) JIepKaBHUX OPTraHiB, IX CTPYKTYPHUX
MiIPO3/ILIB Ta CIyKO0BHUX 0Ci0, BCTAHOB-
JIIOBaTH OITUMAaJIbHE CIiBBiIHONICHHS
MisK 0OCSTOM TOBHOBaKE€Hb 1 BiJIIIOBi-
JAJIBHICTIO amapaTy yYIpaBJiHHSA, Tillo-
TETUYHO 3aKPIIIIOBaTH HalpallioHaJbHi-
NIMI TIPOTIeC YIPaBJIiHCHKOI JliSJIbHOCTI,
[iITPUMYBATH HaJIeKHY OPraHi3oBaHiCTb
1 McIMILIiny i y9acHUKIB y BCiX cepax
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SKUTTENISVIBHOCTI CYCIIIbCTBA, 30KpeMa y
cepi ekoHOMIKH.

OTke, MpaBo, 3 OHOTO GOKY, 3aKpill-
JIIOE ICHYIOUY OpPTaHi3aIliiiHy CTPYKTYpy
JIep>KaBHOTO YIIPaBJIiHHS, 3 JPYroro —
(pakTUYHO OTTOCEPEeIKOBYE Maiiske yBech
KOMILJIEKC YTIPaBJIHCHKUX [ill, € BU3HA-
YaJbHUM €JIEMEHTOM TIPaBOMipHOCTI
3/iliCHEHHSI JIeP>KaBHOTO YIIPaBJIHHA 1
JIEP’KAaBHOTO  PEryJlOBaHHS, CTBOPIOE
PEXUM iX JETITUMHOCTI 1 3aKOHHOCTI,
3aKpimioe cy6’€KTUBHO OOIPyHTOBaHI
opraHizalfiiiHi CTpyKTypHu Ta pallioHaJb-
HUI MOPSIOK iX JisIbHOCTI, TOOTO CTBO-
pro€ HeoOXiHI TIepeyMOBY IS JOCST-
HeHHS e(eKTUBHOCTI YIPaBIIHCHKUX
pillieHb Ta iX pe3yJabTaTuBHOCTI. Kpim
TOTrO, IIPaBO CIPHUSE ONTUMAIbHOMY
BUKOPUCTAHHIO YCiX YNHHUKIB, 10 BILJIN-
BaloTh Ha e(EeKTUBHICTb BILUIUBY JeprKa-
BU Ta il iHCTUTYTIiB B €KOHOMIUHIN Ta
inmmx cdepax. /lig nMX YMHHUKIB He
JIAIIIE OTOCEPE/IKOBYETHCS MPABOM, a ¢
iCTOTHO MOCHITIOETHCST 200 TOCTAOITIOETH-
csl 3aJIeKHO BiJl PiBHS 1IOTO OIOCEpe/I-
KyBaHHs. TuM caMMM 11paBoO BUPi3HAETD-
€SI «HACKPI3HUM» 1 KOMILIEKCHUM Xapak-
TepoM, 3a0e3edyloun TiEl 4K IHIIOK0
MipoIo [lifo BCiX iHmuUX (hakTopis, dKi
BIINBAIOTh Ha e(DEeKTUBHICTD J[eP5KaBHO-
rO YIPaBJiHHA W JIEPKABHOTO PETYJIIO-
BaHHSI.

Came y mpaBi BizoOpakaeTbcsl CTY-
MiHb JIEMOKPATU3MY CYCHIJIbCTBA 1 JIep-
JKaBHOTO YIIPABJIHHS, NPUHITUIINA COILi-
a7TbHOI CIPABEAJIMBOCTI, (PYHKITIOHATD-
HO-CTPYKTYpHA XapaKTepucCTHUKa yIpaB-
JIHCBKUX JIAaHOK, BUMOTH JI0 KaJpiB
JIEPKABHOTO YTPABJIHHS, /10 METO/IB,
CTUJTIO 1 KyJIBTYpH 1X po6GOTH, PIiBHST IIPO-
(hecionamizmy i TUCITUTIIIIHA, MOPATBHUX
SAKOCTeH, eTUKU MOBeIiHKU JIeP>KaBHOTO
cays;k60BIt Tommo. OTxke, y oMy pasi
MOBa Iijle TIPO CBOEPIAHUN MiK(paKTOP-
HUM XapakTep BIUINBY Ha e(DEeKTUBHICTH
JIeP>KaBHOTO YIIPABJIIHHA 1 J1epsKaBHOTO
peryJioBaHHd B €KOHOMIiuHiN cdepi i
KOHCTATYBaTH HEO/IHO3HAYHICTb, Pi3HO-
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aCMEeKTHICTH 1TbOTO BILIUBY. IIpaBo BIiu-
Ba€ Ha Jiep:KaBHe YIIPABIIHHS Ta lepKaB-
He PeryJjioBaHHs, a TaKoXK Ha iX edek-
TUBHICTbh, BIacHe, caMUM (aKTOM CBOTO
icayBanus. Ile 0OyMOBIIOE, 3 OIXHOTO
GOKy, HEOOXIHICTh HEyXMJILHOTO BUKO-
HaHHS TPABOBUX TIPUIIKCIB, a 3 JPYro-
TO — BUMAara€ X MOCTIMHOTO YZOCKOHA-
JIEHHS.

BaxkauBuMm i caMOCTIIHUM € acIleKT
BIJIMBY IIPABOBUX aKTiB Ta IX HOPM Ha
SKICTh JIePsKaBHOTO YIIPABJIiHHS 1 Jep-
JKaBHOIO peryJitoBaHHsl. BiH moJssirae y
il TIpaBa sIK peryJisiTopa yInpaBJiHCbKO1
JUSITBHOCTI, MOKJINKAHOTO 3a0e31eYnTn
ONTUMAJbHUN TTPABOBUN PEKUM YCiX ii
«CTaTUYHUX» Ta <«JAMHAMIYHUX» TIPOS-
BiB. CBo€pijiHa ymnpaBiiHchbKa (QYyHKITIS
caMoOTro IIpaBa TaKOXX IOCHUJIIOE BILJIUB
oro Ha TiJABUINEHHSA e(peKTUBHOCTI
ynpasiinss. [IpaBo Bkasye He Julie Ha
Te, SKUM UYUHOM MA€ [isITH Cy0 €T
yIpaBJIiHHS, He JIMIlle BU3HAYa€ JI0ILyC-
TUMY 1 MOXJIUBY HOBE/IHKY, CIIPIMOBA-
HICTb Ta KOHTYPHM YIPaBJiHCbKUX
pillieHb, a i 3HAYHOIO MipPOIO 3yMOBJIIOE
ix 3MicT. ¥ mpolieci mpaBo3acTOCyBaHHS
cy0’eKTaMu yIPaBJiHCHKOI isITBHOCTI
00’€EKTUBYETHCS PETYJIo0Ya [Iisl paBsa,
1110, 0€3yMOBHO, CIPHSIE PO3BUTKOBI
HAJIE’KHOTO CTaBJICHHSI /10 BUKOHAHHS
cay:k00BUX 000B'sI3KiB, Tepemycim y
cchepi 3xailicHeHHS 3aKyMiBeJTb TOBapiB
(pobir, TocIyT) IS epKaBHUX TTOTPED,
Ha/IaHHS JIepKaBHUX (aJMiHICTpaTUB-
HUX) TOCJYT, 3/IiIHCHEHHS KOHTPOJbHUX
dbyHKITIT Ta A03BIIBHUX TPOIELYP Y
rocoZapChKilt MisATbHOCTI.

3acTocyBaHHS IIpaBa y Ipolieci ziep-
JKaBHOTO YTIPABJIiHHSA € BOAHOYAC (HYHK-
MIOHAJIBHOIO SIKICTIO 1 CAMOTO YIIPaBIiHHS.
Opnax 1pu 1bOMY CJIiji MaTH Ha yBasi, 1110
3aCTOCYBAaHHS MpaBa SIBJISIE COOOI0 CaMO-
CTiliHe IoOpUINYHE SIBUIIE 3 YCiMa CYCIILJIb-
HO-COLIIJIbHUMU HaCJIIKaMH, 1[0 3BifCH
BUILIUBaIOTh. [IpaBo, sIK BijloMO, He camo
110 001 € e(heKTUBHUM Ui HeeDEKTUBHUM.
Ak1o BOHO cTae TakuM y Tpolieci 1iJie-
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CIPSIMOBAHOI JIiSIJIBHOCTI, TO 3arajbHa
XapaKTepUCTUKa TpaBa, BiAMOBIAHUX
IOPUIMYHUX HOPM Ma€ 3BOJUTHUCH /10
TAKUX SIKICHUX PUC, SIK OOTPYHTOBAHICTB,
YiTKiCTh, 00’€MHICTb OXOTIJIEHHST CYCITiJIb-
HUX BiJIHOCWH, CBOEYACHICTH BPETYJIIO-
BaHHS BIJMOBI/IHUX BiJIHOCHH, CTYIiHb
IOpUIN3aIlil CYCIIbCTBA, HEYXUJIBHICTD
JOTPUMaHHS  BIAOBIAHUX IIPABOBUX
HOpM To1110. Came B 1IbOMY TIOJISITAE CYTh 1
CIIPSIMOBAHICTh TIPABOBOTO 3a0e31eYeHHst
JIep;KaBHOTO YIIPABJIiHHSL.

TobTo mpaBOCBiIOMICTh 1 TIPaBOBa
MOBe/IiHKa YIPaBJIHCBKUX Ka/IPiB 3HAU-
HOIO MiPOIO 3aJIe3KaTh SIK BiJl 3araJbHOTO
CTaHy TIPaBOBOTO 3a0e31eUeHHSs IePrKaB-
HOTO peTyJIIOBaHHS i JIePKAaBHOTO YITpaB-
JIIHHA, TaK 1 BiJl cTaHy MPaBOBOI perJia-
MeHTalll IX AisJIbHOCTI, sIKa BU3HAYaE
POJTb KOSKHOTO JIEP;KABHOTO CITY;KOOBIISI B
peastizariii gep;kaBHO-BJIAIHUX TOBHOBA-
JKeHb, a TAKOK KOMIIETEHIIiI0 Jep:KaBHUX
OpraHiB Ta OpraHisailiil.

B iepapxii carysx60Bux (hyHKIIIH IpaBo
0COOJIMBO BHOKPEMJTIOE (DYHKILIO KepiB-
HUITBA 1 KOHTPOJIO, sIKi 00'€IHYIOThH
perty yHKITIN yIIpaBmiHHg. YUM cKIIaj-
HIIIIT KOMILIEKC CIyKOOBUX 000B’SI3KiB,
TUM OOTPYHTOBAHINIUMHU MAOTh OyTH
MeKi TTPaBOBOI perJiaMeHTallil yIpaBJiH-
cbKoi mismpHOCTI. 1leit dhakTop He TimbKu
JIICITUTIJIIHY€E TIPAIliBHUKA, a I CTA€ Tpa-
BOBOIO OCHOBOIO KOHTPOJIIO Ta TIePeBipKU
HOTO JiAMbHOCTI. BifcyTHICTh YiTKUX Ta
OJIHO3HAYHO BU3HAYEHUX 0OOB’SI3KIB 3HM-
JKYE BIIMOBIIAJIBHICTD 1 edeKTUBHICTD
JisLIBHOCTI iepskaBHUX cry»kOoBIiB. [Tpu
ITbOMY BapTO 3a3HAYNTH, 1110 3BUUHUN JIJIsT
CyYaCHUX BITUYU3HSIHUX peasliil MpaBOBUI
HIT1J1i3M, CBiZIoMe irHOpYBaHHS ITPABOBUX
MPUITUCIB Ta iX cuCcTeMaTU4He MOopYIleH-
HST JIEPKABHUMU CJIYKOOBIIMU (0COOITH-
BO BHCOKOTO PaHTy), iCHylOYa TEeH/IEHITis
«JICIOpPUIN3allii» yKPaiHCbKOTO CYCITiJTh-
CTBa BKpail HeraTWBHO BILJIMBAIOTH Ha
CTaH 1 AKICTH IEPKAaBHOTO YTIPABJIIHHS Ta
JIep>KaBHOTO PEryJIIOBaHHS B €EKOHOMIYHI

cepi.
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Bucokuii ctyminb mpaBoBOi peria-
MEHTAaIlil yIIPaBJIiHChKOTO IPOIECy HAJIAE
oMy cTabiIbHOCTI, 3aKOHHOCTI i1 edek-
TUBHOCTI Ta YHEMOJKJWBJIOE <«PydHE»
VIPaBJiHHA B €KOHOMIiuHili cdepi.
Boanouac He iciye ogH06I4HOI 1 IiHIITHOT
3aJI€5KHOCTI MiX JiepKaBHUM PeryJIoBaH-
HSIM 1 Jlep;KaBHUM yIPaBJIiHHSIM Ta Ipa-
BOM: UMM dKicHile (DyHKITIOHY€E yIpaB-
JIHCBKUH TIpoIlec, TUM anpiopi eheKTuB-
HIIIUM € caMe OPUAUYHUN MeXaHi3M
NEepKaBHOTO YIIPABIIHHS Ta I€P5KaBHOTO
perymoBaHHs. Takum 4uHOM, y 3a0e31e-
YeHHI TTPaBOM HAJEKHOTO PiBHSA ypery-
JIbOBAHOCTI CyCHIJIBHUX (y TOMY YMCJI
€KOHOMIYHWX ) Bi/[HOCUH TIOJISITAE OJIUH i3
HaiCTOTHIINX MPOSIBIB BIJIUBY IIpaBa
Ha eQEeKTUBHICTb /EP:KaBHOTO PETYJIIO-
BaHHS Ta JIEPXKABHOTO ympaBJiiHHs. be3
3HAHHA pOJIi 1 3HAYEHHS IPABOBOTO
aCIeKTy Ta I[iJIeCIPSIMOBAHOTO BILJIUBY
Ha CyCHiJIbHI Tporiecu i e(heKTUBHOTO
3aCTOCYBaHHS IOPUAMYHOTO 1HCTPYyMEH-
Tapiio HEMOXKJINBO BU3HAYUTH 1 3/TiICHU-
TH HAa TPAKTUII CUCTEMY 3aXO/IiB i3 TijI-
BUIIEHHS SKOCTI JIepP>KaBHOTO YIIpaBJIiH-
HI Ta IePAKABHOTO peryJsioBaHHs. Tomy B
3abesredenti 3 GOKY TIpaBa HaJEKHOTO
PiBHSI BPEryJibOBaHOCTI BCIi€T CYKYITHOCTI
CYCIIIJIBHUX BiIHOCUH IIOJISITA€ OJIUH i3
HaIOLIbII «IBHUX» IPOSBIB BILIUBY IIpa-
BOBHUX IIPUITMCIB Ha e(QEeKTUBHICTH i
SIKiCTb JlepsKaBHOTO yIpasJiHHs. bes
PO3B’sI3aHHs TTPAaBOBUX Ta OPTaHisalliii-
HUX Po6JIeM (PYHKI[IOHYBAHHS CHCTEMU
JIEPKABHOTO yIPABJiHHA HEMOKJIUBO
3IICHUTH Ha TPAKTUIll CUCTEMY 3aXO/IiB
moso TpaHcdopmMmallii i€l cucreMmu, ii
MoziepHizarii Ta (y KiHIEBOMY Mi/ICYMKY)
miBUIeHHST e(heKTUBHOCTI JIeP;KaBHOTO
MEeHE/KMEHTY B ycCix cdepax sKUTTE-
AJBbHOCTI CYCIJIbCTBA.

CydacHi HayKOBi JIOCJHIKEHHS 1
MpaKTUKa CBI[YaTh MPO Te, 0 OCHOBHMU-
MU 3aBJAaHHSMU JleP>KaBHOI TMOJITUKU
nepenyciM B eKOHOMIUHI cdepi i, Bifmo-
BiJIHO, /IeP>KaBHOTO YNPABJIHHA Yy il
chepi MaioTh OyTH: AeleHTpasizalis
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JIEPKABHOTO  YIIPaBJiHHS, TOCUJIEHHS
MIPABOBOI'0 3aXUCTY iIHBECTOPiB B YKPaiHi;
eeKTUBHUI 3aXMCT IIpaBa BJIACHOCTI;
peanbHe OIOMKETHE ILTAHYBaHHS i IIPO-
THO3YBAaHHST; 3alPOBA/KEHHST T10/IaTKO-
BUX Ta IHIIUX CTUMYJIB JJIs1 (DOPMyBaH-
H$I TIPOITO3UIIN JOBrOCTPOKOBOTO iHBEC-
THUIIHOTO pecypcy; mieBa Goporhba 3
KOPYIIIII€0; JeMOHOTOMITH3AIS OKpe-
MUX cep eKOHOMIKN; 3MEHIIIEHHS BTPY-
YaHHST KOHTPOJIOIOUNX OPTaHiB B €KOHO-
MIUHY AiSJIbHICTD, iCTOTHE CIPOIICHHS
potelyp BU/Ia4l JIOKYMEHTIB JI03BiJib-
HOTO XapakTepy; YiTKe BPETYJIIOBAHHSI
IIPaB BJIACHOCTI Ha 06’ €KTH iIHBECTHIIIiT Ta
CTBOPEHHSI TPO30PO1 iHTerpailii Takux
00’€KTIB y TPAHCIIOPTHY, €HEPreTUYHY,
KOMYHQJIBHY iH(PACTPYKTYPHU; CTBOPEH-
HS TIPO30POI 1 parioHaJbHOI CHUCTEMU
JIeP’KaBHUX 3aKYITiBEJIb; BIOCKOHAJIEHHS
IHCTUTYTY JIeP/KABHOI CJIY;KOU; PO3BUTOK
npaBoBUX (opM (GYHKI[IOHYBAHHS arla-
paTy Jep:KaBHOTO YIIPaBJIiHHS TOIIO.

Y KOHTEKCTi BupilieHHsT Tpobiem
[IPaBOBOTO 3a0e3MeUeHHsT JePKaBHOTO
VIIPaBJIiHHS BaPTO HATOJOCUTH, IO POJTH
npaBa B JIepKaBHOMY YIIPaBJiHHI €
BU3HAYAIHHOIO Y TOMY, 1[0 BOHO BHOCUTH
€JIeMEHT IPABOMIPHOCTI y 3/iHCHEHHS
JIep>KaBHOTO  YIPABJiHHS, CTBOPIOE
pekxuM HOro 3aKOHHOCTI, 3aKpITI0E
00’eKTUBHO OOTIPYHTOBaHI OpraHizariiti
CTPYKTYPH Ta pallioOHaJIbHUI TTOPSIOK iX
HIisITbHOCTI. BjacHe, mpaBo CTBOpPIOE
YMOBH JIJIsT JIOCATHEHHS e(eKTUBHOCTI
YIPaBIIHCHKOT JignabHOCT. Kpim TOTO,
MPaBO CIPUSE ONTUMAJIBHOMY BUKOPWC-
TaHHIO BCiX YMHHUKIB, 10 BIJINBAIOTH Ha
eexTuBHICTD yrpaBainss. /lisg nux unn-
HUKIB He JIUIIe OTI0CEePEIKOBYEThCS TIpa-
BOM, a i ICTOTHO NOCHJIOETHCSI abo
MOCTa0JIIOETHCST 3AJIEKHO Bijl PIBHST 11bO-
TO OTIOCEPEIKYBAHHSI.

Ax  3a3Havasoch BuUIlle, BHUCOKA
SAKICTh TIPABOBOI perJiaMeHTallil yIpaB-
JIIHCBKOI JISIBHOCTI HaJa€ 1 CTaJIOCTi,
3aKOHHOCTI 1 edeKkTuBHOCTI. Y 1OCIi-
JUKEHHSX 13 1[bOTO MUTAHHS 3a3HAYAEThH-
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csl, 10 He iCHY€ OZHOOIYHOI 3a/1€KHOCTI
MK YTIpaBJIiHHAM i TpaBoM. UM edexk-
TUBHINIOIO € YIPaBJIHCbKA [iSJbHICTB,
TUM e(EeKTUBHIMMUM € 1 OPUANIHUN
MeXaHi3M YIpaBJIiHHSA, a 0TXKe, i edek-
TUBHINITUM € caMme TIPaBo.

Y 6isbIll KOHKPETHOMY BWIJISII POJIb
1paBa B YIPaBJiHHI XapaKTePU3YETbCS
HeojiHo3HayHO. Hacamnepes mpaBo BIiu-
Ba€ Ha colliaJibHe YIPaBJIiHHS B3Ke CAaMUM
(hbakTOM CBOTO iCHYBaHHS, MIATPUMYE
HaJeKHUN PiBEHb YPEryJbOBAaHOCTI Ta
HOPSA/IKY BCi€l CYKYNHOCTI CYCIIJIBHUX
BIZIHOCHH, SKI TaK 4M 1HAKIIIEe BXOJATD 0
chepu IepKABHOTO YIIPABJIiHHS.

CycmisibCTBO SK CKJIajiHA JMHAMIYHA
CUCTEMa XapaKTePU3y€EThCS TUM, TIO Tijl-
BUIIIEHHSA PI3HOMAHITHOCTI PeasbHO iCHY-
I0YUX CYCHJIBHUX 3B'SI3KiB 00’€KTUBHO
BUIIEPE/IKAE 32 YaCOM 301IbIIEHHS Pi3HO-
MaHITHOCTI CBiIOMOTO, IIiJIECTIPSIMOBAHO-
IO peryJiiolouoro BIIMBY Ha IIi 3B’SI3KU.
[l ycyHeHHST Takol HEBiAMOBIIHOCTI
HOTPiOHI TIOCTifiHE YIOCKOHAJEHHS BCiX
rajyseil 3aKOHO/IaBCTBA, 10 PETYJIIOI0Th
pi3HI BUJM CYCHIJBHUX BiJJHOCUH, a
TaKOK 3MIIIHEHHSI 3aKOHHOCTI Ta MpaBo-
MOPSJIKY B JiepskaBi. [HIMI actiekT poi
mpaBa B yIPaBIiHHI OB’ I3aHUI i3 HOTO
PETyJIIOI0YMM BILJIMBOM Ha Ti CYCITLIBHI
BiJIHOCUHMU, yepes sIKi 371 HCHIOETbCST cama
Jlep>KaBHO-YIIPABJiHChKA  [iSITIbHICTD,
TOOTO HA BJIACHE YMPABJIHCHKI BiHOCH-
Hu. Came 3a JI0TIOMOTrOIO TIepeBaskHO TIpa-
BOBUX HOPM 3a0€3Me4yEThCST 3MiCTOB-
HICTh YIIPaBJIHCHKOTO BIINBY, B3a€-
MO3B’SI3K1 YYACHUKIB yIIPABIIHCHKUX Bi/l-
HOCWUH, PO3MOMAIT MiK HUMHU 3aBJaHb,
IIOBHOBa)KEHb Ta BIiJIOBIZAJIbHOCTI, YiT-
KiCTh BU3HAUYEHHST KOMIIETEHIIii KOKHOTO
3 HUX. Y 3B’$I3Ky 3 Ha/3BUYANHO HIMPO-
KM 06CsITOM chepr yIpaBIiHCHKUX Bijl-
HOCHH BOHU OTIOCEPE/IKOBYIOTHCS HOpMa-
MM Psily Tasry3ei 1mpasa, aje JOMiHyIouy
poJib TYT Biflirpae ajaMiHiCTpaTUBHE
TIPaBo.

[Toxisisatoun MO3UILiI0 TPO BaXKJIUBICTh
paBa i IPaBoOBOro 3a0e31eYeHHS B OIITH-
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Mi3arii /Iep;KaBHOTO YIIPABJIHHS, CJIijT
3BEPHYTHU yBary Ha BasKJIMBICTb 110JaJIb-
HIOTO PO3BUTKY aJMiHICTPATUBHOIO
1paBa sK OJHOTO 3 OCHOBHUX PEryJisiTO-
piB /Iep;KaBHOTO YIIPaBJIiHHS, CBO€YAC-
HiCTb, CTAOLIBHICTD 1 Y3TO/KEHICTD TIpa-
BOBUX HODPM, IO PEryJioTh (YHKIII
JlepsKaBHOrO yIpasiiHHs. Tak, cBoevac-
He HOPMATHUBHO-TIPABOBE BPETYJIIOBAHHS
VIIPaBJIHCHKUX 3B SI3KiB, 1[0 BAHUKAIOTb,
Jla€  MOKJUBICTH IMPOTHO3YBATH iX
MOJIAJIBIINHI PO3BUTOK. 30KpeMa, MOKHA
HaBEeCTHU TPUKJIAJ 3B’SI3KiB MiX JepsKa-
BOIO 1 TpOMa/igHAMU MIOJI0 HAJlaHHS TaK
3BAHUX JIeP:KaBHUX (IMIHICTPATUBHUX)
nocayr. CaMi BiIHOCUHU TaKOTO Xapak-
Tepy iCHYIOTb BiKe JaBHO 1 Jiulie Terep
OTpUMaJIN TTpaBOBe 3akpimieHHsd. OxHax
ix HopMaTuBHE OOPMIIEHHS IOCUTD Bi/l-
JlajieHe BiJl 3aBjlaHb OpraHiB IyOJivHOI
BJIAJIN i CIIPSIMOBAHOCTI iX JiSITBHOCTI Ha
OXOpOHY Ta 3a0e3leYeHHsI TpaB rpoma-
nsH. He BimzHavaioThest cTabUIBHICTIO i
[IPaBOBi HOPMHU, 1[0 BU3HAYAIOTH CTATYC i
MMOBHOBA)KEHHsSI OpraHiB BUKOHABYOl
Byia. YacTi cTpyKTYpHI 3MiHU B CUCTe-
Mi OpTaHiB BUKOHABYOI BJIa/IN Ta iX PyHK-
I[IOHAJbHOI CIIPSIMOBAHOCTI, SIKI MalOTb
MicIle TPOTSTOM OCTaHHIX POKiB, Xoua i
3aCBiJYYIOTh IONIYKM ONTUMAJbHOI
CTPYKTYPHOI MOJiesli 3/1iliCHEHHST BUKO-
HaBYOl BJIa/i¥ Ta €(PEKTUBHOCTI BUKOHAH-
HS 3aBJIaHb, 1110 CTOSITD Tepesl eP>KaBOI0
B I[IJIOMY, OJTHAK HE JIAf0Th MOJKJIUBOCTI
Ha MPAKTUIll BUSBUTH 1X MTOTEHITiaJI i O11i-
HUTWU WOTO, OCKIJIBKM BIJICYTHSI 4iTKa
1LTbOBA CIPAMOBAHICTH TAKOTO Y/IOCKO-
HAJIEHHST JIePsKaBHOTO yIPaBJIiHHS, HOTO
JIOCTaTHE HAyKOBe OOIPYHTYBaHHS Ta
SCHICTB, 110 a0 O MOKJIMBICTh BU3HA-
YUTH PEIMET, CTPYKTYPY, OCJi/TI0BHICTh
Ta iHII CKJIa/I0B1 MpoIecy y0CKOHAIEeH-
HJ JIepKaBHOTO YIIpaBJiHHA. BigcyTHs
SICHICTb, IO CJIi/I YIOCKOHAJIOBATH,
MOZIepHI3yBaTu [Jisi 1OOYZOBU  OTITH-
MaJIbHOI MOJIEJIi JIEP;KaBHOTO YIPaBJIiH-
HS Ta MiIBUNIEHHS HOT0 e(eKTUBHOCTI.
MotuBaliiss CTpyKTYpHUX 3MiH He 00y-
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MOBJIEHA PO3B’SI3aHHAM IPIOPUTETHUX
3aBIaHb, HA SIKi O BOHM OyJIU CIPSIMOBa-
Hi, TOMy pedOpMyBaHHSI CUCTEMHU Jep-
JKABHOIO yIIpaBaiHHg abo i OKpeMux
eJIEMEHTIB BiOYBAETHCsI, a PE3yJIbTaT —
OTITUMI3allisl Iep;KaBHOTO YIPABIIHHSI —
He CIIOCTePiraeThesl.

Brockonanennsd aep:kaBHOTO YIIpaB-
JIIHHS, TIOTO JielieHTpaisaiis, (popMmyBaH-
H e(deKTUBHOCTI BUKOHABYOI BJIAJIH,
pedopMyBaHHS CUCTEMH MiCIIEBOTO CaMO-
BpsilyBaHHs, 3abe3IedeH s peaisallii Ta
3axXMCTy TpaB i cBOOOJ JIOAUHN — BCI 11i
MPOIeCH TIOTPEOYIOTh aJleKBaTHOTO ajiMi-
HICTPATHBHO-TIPABOBOTO  3a0e3IMeUeHHs.
BignosigHo, MaroTh BizOyBaTucs 3MiHU B
AJIMIHICTPATUBHOMY 3aKOHOJIABCTBI, y7I0-
CKOHAJIIOBATUChH 3aKOHO/IABCTBO, B SIKOMY
0 3HAXOAMIM BiZOOpaKeHHS HOBI izel Ta
KOHIIENI[ii PO3BUTKY a[MIHICTPATUBHOIO
rpasa.

B ¥Ykpaini mpoitecu po3BUTKY af[MiHi-
CTPATUBHOTO 3aKOHO/IABCTBA, SIK TIOKA3Y€
MPaKTHKA, BifOYBAIOTHCS [Iy/Ke MOBiJIb-
no. Tak, monoxkerns ct. 92 Koncrurytii
Ykpaiau om0 BuU3HAUeHHS OpraHisailii
1 iSTBHOCTI OpraHiB BUKOHABYOI BJIA/IN
BUKJIIOYHO 3aKOHAMHU YKpalHW <«Mare-
piajsidyBajiocs» Julie 3 MPUUHATTSIM
16 TpaBHa 2008 p. 3akony Ykpainu «I1po
Kab6iner MinicTpiB Ykpaiuu», B sKuii, 110
pedi, BXKe KiJIbKa pa3iB BHOCUJINCS 3MiHU
Ta gomoBHeHHs. OcrtaHHi 3MiHH B Iel
3akon Oysmm BHeceHi 27 mortoro 2014 p.
y 3B’S13KY 3 BiTHOBJICHHAM /i1 KOHCTUTY-
i Yxpainu y penpakitii 2004 p.

Opmnak y 3akoHi He 3HAMIIIO CBOTO
JIOCTATHBOTO BiOOPAsKEHHST TIOJIOKEHHST
npo craryc Kabinery MinicTpiB Ykpainu
SIK BUIIOTO OPTaHy B CHUCTEMi OpPTaHiB
BUKOHABYOI BJIQ/IU, IO TIOCI/Ia€ HATBUIILY
MTO3UIIII0 B YIIPABJIIHCHKIN «BEePTUKAII» 1
He JIUIIE CIIPSIMOBYE 1 KOOPAUHYE POOOTY
MIHICTEPCTB Ta IHIIUX I[EHTPATbHUX
OPTaHiB BUKOHABYOI BJIAJIA, i4JIbHICTDH
MiCIIeBUX Jep:KaBHUX aAMIHICTpaIlii i
BUKOHAHHS HUMU 3aKOHIB YKpaiHU, aKTiB
[IpesunenTta Ykpainu, a it TOBUHEH BUPi-
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HIyBaTU NUTAHHS CTBOPEHHS, PeopraHi-
3amii Ta JIiKBifalii OpraHiB y cucTemi
OpraHiB BMKOHaBYOi BJa/ld, KaJPOBOIr0O
3a0e3MeyeHHsT MIJISIXOM TIPU3HAYCHHS Ta
3BiJIbHEHHsT KepiBHUKIB. [lutanus kau-
piB, mpodecioHamisM i KOMITETEHTHICTh
iX y cyJacHMX yMOBax MaioTh Oe3roce-
peHill 3B’430K 3 gKIicTIO Ta e(heKTUBHIC-
TIO, ONTUMAJIbHICTIO CUCTEMHU JIeP/KaBHO-
IO yIpaBJIiHHSL.

BasknmeuM KpoKOM B OpraHisaiiiiHo-
My 3a0e3IeyeHHi AepKaBHOIO YIIPaB/IiH-
Hs CTAJO YTBOPEHHSI TIOCTAHOBOIO
Kabinery MinictpiB Ykpainu Big
19 Gepesus 2014 p. Ne 75 VYpaposux
KOMITEeTIB Ta 3aTBEP/KEHHS 1X TI0Ca10BO-
ro ckjany. 30Kpema, Y CKJIall Ypsiay
OyJI0 YTBOPEHO YPSIIOBI KOMITETH: COIli-
AJIbHO-€KOHOMIUYHOTO PO3BUTKY Ta 3
UTaHb MiKHAPOAHOTO CITIBPOOITHUIITBA;
3 mUTaHb 000POHH, 0OOPOHHO-TIPOMUC-
JIOBOTO KOMILJIEKCY Ta IPAaBOOXOPOHHOI
JISITBHOCTI; 3 TUTaHb PETIOHATBHOTO PO3-
BUTKY; TYMaHITaPHOTI'O PO3BUTKY.

[IporsiroMm ocTaHHiX POKIB WIIOB
HONIYK BIATIOBIAHOI Moesi ToOyaIoBU
CUCTEMU OPTaHiB BUKOHABYOI BJAAU Ta
BU3HAYeHHs iX IIPaBOBOrO CTaTycCy,
OCHOBHUX 3aB/IaHb i TIOBHOBA)KEHDb OpTa-
HiB BEPTHUKaJIi BUKOHABYOI1 BJIa/IN. 3HAKO-
BOIO TIO/IIEI0 Y TIPABOBOMY 3a0e3MedenHi
OTNITUMI3aIlii /Iep;KaBHOTO yIIPABJIIHHI
CTaJIO MPUUHATTSA 3aKoHY YKpainu «IIpo
LEHTPaJIbHI OpraHy BUKOHABYOI BJIAJIU».
Crin 3ayBaskUTH, MO TUTAHHS 3aKOHO-
JlaBUOTO PETYJIIOBAHHSI OpraHisaiiii Ta
JISJIBHOCTI 1IEHTPaJbHUX OPraHiB BUKO-
HABYOI BJIA/IU 3aBK/IU OYJIO aKTYaJIbHUM.
TeopeTtnuni HampainioBaHHS OCTaHHIX
POKIB MICTHJIM BiINIOBi/Ii HA TIEpeBaKHY
OLJIBIIICTD TUTAHb, OB’ I3aHKX 13 IPABO-
BUM 3abe3leyeHHsIM OpraHisamii Ta
JISJIBHOCTI 1eHTPaJbHUX OPraHiB BUKO-
HaBYOI BJIAJIN.

OjiHaK HOPMATUBHUM mpuUNucC 4. 2
ct. 120 Koncrurymii Ykpainw 1mo/0
BUKJIIOYHO 3aKOHO/IABYOTO PEryJII0BaHHS
opranisaliii Ta JisJIbHOCTI OpraHiB BUKO-
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HABYOI BJIQ/IA OO IEHTPAJIBHUX Opra-
HiB Oys0 peasi3oBaHO JIHIE TeTep.
3akon Ykpainu «IIpo menTpasbhi opra-
HI BUKOHABYOI BJIai» € Oa30BUM 3aKO-
HO/IaBYMM aKTOM, SKUM BU3HAYAIOTHCS
OpTaHi3aillisi, TOBHOBAKEHHS Ta HATIPAMU
i TIOPSIIOK [islIBHOCTI OpraHiB, IO 3a
KIacu(ikaIli€o BUIIB OPraHiB BUKOHAB-
yoi Biasiu B KorcTuTyiii Ykpainu BijiHe-
CeHi /10 IIeHTpaJbHUX OPraHiB BUKOHAB-
401 BJIA/IN.

Biagznauatouu 3HauHU TO3UTUB MIO/I0
peryJItoBaHH4 OpraHisaiii Ta JigabHOCTI
OpTaHiB BUKOHABUYOi BJaJU MPABOBUMU
aKTaMU Ha PiBHI 3aKOHIB, CJIiJl 3a3HAYN-
TH, 1[0 YaCTUHA TTUTaHb, IKi iICHYBaJu 710
NPUUHATTS BKA3aHOTO 3aKOHO/IAaBUOTO
aKTa, TaK i 3aJTUITUIINCS HEPO3B I3aHUMU.
30Kkpema, HeoOXiTHO BKasaTH Ha HEYiT-
KiCTh BU3HAUYEHHS TEPMIiHIB <«MiHicTep-
CTBO» 1 «IIEHTPaJIbHI OPTaHU BUKOHABYO1
BJIQ/IN», HEJIOCTATHIO YPETyJIbOBAaHICTH
CTaTyCy MEHTPAJIbHUX OPTaHiB BUKOHAB-
4ol BJIAJIA 31 CIeliaJbHUM CTaTyCOM Ta
CTaTyCy TePUTOPIAIbHUX OPTaHiB BUKO-
HaBYOI BJIA/IU.

BigcyTHs 4iTKICTh Yy YMHHOMY 3aKO-
HOZIABCTBI 1 TIO/0 TMHWTAHHS CHUCTEMHU
HEHTPaJIbHUX OPTaHiB BUKOHABYOI BJIA/IH,
ix ¢yHKIIA i moBHOBakeHb. Tak, y u. 1
cr. 21 3akony Ykpainu «IIpo Kabiner
MinictpiB YKpainu» 3a3HAYa€THCS, IO
MiHiCTepCTBa Ta iHIIT IEHTPaJIbHI OpraHu
BUKOHABYOI BJIaJi «3a6e31euyioTh Mpo-
BeJICHHS JIEP:KABHOI TMOJITUKU Y BiATmIO-
BiIHMX chepax CyCIHiJTbHOTO i JIepsKaBHO-
ro xuTTd». Hatomicts B 3akoni Ykpainu
«ITpo 1nenTpanbHi OpPraHu BUKOHABYOI
Byas» (4. 1 ¢T. 6) BKa3yeThes, 1110 MiHic-
TEPCTBO <«3abesneuye (HOpMyBaHHS Ta
peastizaifiio iep;kaBHOI MOJITUKA B OHI
91 JIeKITbKOX Bu3HaueHux [IpesugenTom
Ykpainu chepaxs, a «IeHTpaJIbHI OpraHu
BUKOHABYOI BJAJU YTBOPIOIOTHCS s
BUKOHAHHS OKpeMUX (DYHKITIH 3 peasiza-
mii gepskaBHoi mositukuy (4. 1 c1. 16).
3a3HavyeHi ToJI0KeHHST BKa3aHUX 3aKOHO-
MABUMX AKTiB MO0 BU3HAYEHHS TTOHSTDH
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«MIHICTEPCTBO» Ta <«IEHTPAJIbHI OpraHu
BUKOHABYOI BNy Yepe3 3MICT iX Jisiib-
HOCTI He Y3TO/UKYIOThCSI Mixk c00010 i
noTpedyI0Th YTOYHEHHS.

CyyacHuil etarn po3BUTKY Ta Y/IOCKO-
HaJICHHS aJ]MiHICTPAaTUBHOTO 3aKOHOIaB-
CTBa OPraHiuyHO IIOB’SI3aHUM i3 PO3BUT-
KOM aJIMiHICTpaTMBHOTO IIpaBa, Iiepe-
OCMUCJIEHHSIM WOTO 3aB/laHb i PoOJi B
peryJioBaHHi CycCIiJibHUX BiiHOCHH. [leit
3B’S130K 3YMOBJIIOE HEOOXIIHICTD SIKICHUX
3MiH Yy MeXaHi3Mi ITPaBOBOTO PETyJIOBaH-
HS CYCIIJTbHUX BiJ[HOCHH.

Anani3 4YMHHOrO 3aKOHOIaBCTBA
Ykpainu, mo perysioe BigHocuHn y cdepi
JIeP:KaBHOTO YIIPaBJIiHHS, /I03BOJSIE Bijl-
3HAUUTH ICHYyBaHHSI TpobsemMu yOJIio-
BaHHS, TOBHOTH 1 BHYTPIIIHLO1 Y3TO/3Ke-
HOCTI TIpaBOBUX HOPM, BiJICUIOTHUX
HOPM B aKTax, sIKi MalOTh GE3M0CEPENHBO
peryJioBaTu yIpPaBJiHCHKI BiJIHOCUHH,
pobJieMu KOJI3IHHOCTI HOPM, TIHTaHHS
TEPMiHOJIOTIYHOI BUBAKEHOCTI, 30KPEMA,
IIPU 3aCTOCYBaHHI 3aKOHO/IaBIIeM TaKHMX
TEPMiHIB, K <«3aBIaHHA», <«(QYHKILii»,
«ITOBHOBAKEHHSI», <KOMIIETEHI[is» TOIIO.

ToOTO y 1IbOMY BUTIAJIKY HIETHCS TTPO
HEOOXIIHICTD  YCYHEHHST OPUIANTHIX
nedeKTiB MPaBOBOTO PETYJIIOBAHHS Bijl-
HOCUH Yy cepi JIep;KaBHOTO YIIPABJiHHS.

Takox moTpeby€e 3aKOHOAABYIOTO
BUPIIIEHHS TUTAHHS aJIMiHiCTPaTUBHOI
paBocy(’€KTHOCTI OPraHiB JeP;KaBHOTO
YIIPaBJIiHHS SIK IOPUAMYHUX 0Ci0 myOriv-
HOTO TIPaBa, siKa € 000B’SI3KOBOIO TIEPELY-
MOBOIO HaOYTTSI HUMH a/IMiHICTPaTUBHO-
MpaBoBOTO cTarycy. Tomy 4iTKe BCTaHOB-
JIEHHSI 3MICTY eJIeMeHTiB iX ajMiHicTpa-
TUBHOI TPaBOCYO’€KTHOCTI, IiACTaB iX
BUHWKHEHHS | IPUTTMHEHHS MA€ JIOCUTh
BaXKJIMBE TEOpPETUYHE i MPaKTUYHe 3Ha-
YEeHH4.

IlincymoBytoun HaBeneHe, MOKHaA
NiTH BUCHOBKY, IO OpraHisaiiiige i
npaBoBe 3abe3leyeHHs] JepKaBHOTO
VIIPaBJiHHS TOTPeOYE BUKOPUCTAHHS
BCi€l pisHOMaHITHOCTI (JOpM OpraHizaiii
Ta MPABOBOTO PEryJIIOBAHHS, iX y3rojixKe-
HOCTI Ta CHPSIMOBAHOCTI Ha e(eKTUBHE
BUKOHAHHS 3aBJlaHb, SKi Ma€ BUPIITyBa-
TH JlepsKaBHe YIIPaBIiHHSA Yy CYy4acHHUX
YMOBax.

AHppinko O. @., HarpebGenbHuin B. M. MpobGnemun opraHisauinHO-NpPaBoOBOro
3abe3neyeHHs Aep>XaBHOro ynpaeniHHA B YKpaTiHi
AHoTauis. Y CTaTTi aHani3yeTbCs CTaH Aitlodol B YKpaiHi CUCTEMU Oep>KaBHOMO yNpaBiHHA
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fIK MEBHOrO BUAY AisIbHOCTi OpraHiB fep>KaBK, Lo Ma€ BNafHW xapakTep i nepefoadae opra-
HI3YIOHNUI | pO3NopsaYNA BIAIMB Ha O0'EKTU YNPaBiHHA WASXOM peanisauii NeBHMX NOBHOBA-
XeHb. OKpecsiolTbCs akTyanbHi NpobfieM opraHizauiiHo-NpaBoBOro 3abesneyeHHs dyHK-
LiOHYBaHHS L€l CUCTEMU, BU3HAYAIOTbCA OCHOBHI LLMIAXW Ta HAaNPsiMU MOro BALOCKOHANEHHS Ha
Cy4aCcHOMYy eTani B yMOBax AeLleHTpani3alii Aep>XXaBHOro ynpaBfiHHA Ta pehopMyBaHHS C1C-
TEMW MiCLLeBOrO CaMOBPSAAYBaHHSA. 3HaYHa yBara NpuainaerbCs BUCBITAEHHIO POl Ta 3HaYeHHS
NpaBoOBMX 3aCObIB AePXXAaBHOMO YNPaBiHHA fK HaMBaXMBILLOT GOPMU i perynsatopa Aepkas-
HOI YNPaBRiHCbKOI AiANbHOCTI Ta IHCTPYMEHTa 3aKpinaeHHs i yHKLIOHYBaHHA opraHisauinHoi
CTPYKTYpU LEep>KaBHOro ynpaemiHHA. DOpMyMIOETbCA | OOIPYHTOBYETHCS HM3KA HayKOBUX
MonoXeHb LOAO paLlioHani3alil opraHisalii cucTeMuy Aep>KaBHOIO yNpaBiHHSA, @ TakoX peKo-
MeHAaUiT Woa0 BOOCKOHANEeHHS NpaBoBoro 3abe3neyeHHs ynpaBniHCbKOi AiffbHOCTI.

KnrouoBi cnoBa: pepxaBHe ynpaBniHHA, Aep>XXaBHe perynioBaHHA, aAMiHICTpaTVBHe
npaBo, aAMIHICTPaTMBHE 3aKOHOAABCTBO, OpraHi3aLiiHo-npaBoBe 3abe3neyeHHs.

AHgpuinko O. @., Harpe6GenbHbin B. M. Mpobnembl opraHU3aUMOHHO-MNPaBOBOro
obecneyeHns rocyaapcTBEHHOro yrpasneHus B YKpauHe

AHHoOTauums. B cTaTbe aHaNM3MpyeTcs COCTOSHNE AeNCTBYIOLLEN B YKPaVHe CUCTEMBbI rocy -
[APCTBEHHOrO YNpaBfieHns Kak onpefeneHHoro Buaa AesTeNlbHOCTU OpraHoB rocyaapcTBa,
KOTOpas MMeeT BMaCTHbIN XapakTep W oOycnaBivBaeT opraHu3ytollee 1 pacnopsanTenbHoe
BAUSHME Ha OObeKTbl YMpaBleHWs MyTemM peanu3aunmn onpeaesieHHbIX MOSHOMOYUN.
OyepymBatoTCs akTyanbHble NpobnemMbl OpraHM3aLMOHHO-MPaBoBOro obecnedeHms hyHKLMO-
HUPOBaHWS JAHHOW CUCTEMbI, ONPeaensioTCs OCHOBHbIE MYTW U HaNPaBNeHWs ero CoBepLUeH-
CTBOBAHWS Ha COBPEMEHHOM 3Tane B YCIOBUAX AeLeHTpann3aumm rocyaapcTBeHHoro ynpas-
NeHns 1 pedopMMPOBAHNS CUCTEMbI MECTHOTO CaMOyMpPaBNeHNs. 3Ha4YMTeNbHOe BHUMaHMe
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yOEnseTcs OCBELLEHNIO PONU U 3HAYEHWS MPABOBbLIX CPeACTB roCyAapCTBEHHOIO yrpaB/eHns
Kak BaxxHewWLlen hopMbl U perynaropa rocyfapCTBEHHOM ynpaBieH4eckon AesTenbHOCTM 1
WNHCTPYMEHTa 3akpenneHus 1 GyHKUMOHUPOBAHUS OpraHM3aUMOHHOM CTPYKTYpbl rocyaap-
CTBeHHOro ynpasneHus. GopMynmpyeTcs U 0DOCHOBLIBAETCS PAA HayYHbIX MOMOXEHWUIA MO
paLVoHanM3aLmm opraHmsaLmm cUCTeMbl roCyAapCTBEHHOrO yNpaBeHus, a Takxke PeKOMeH-
JaLn Mo COBEPLIEHCTBOBAHMIO NMPaBOBOro obecreyeHs yrpaBieH4Yeckon AesTeNbHOCTH.

KnioueBble cnoBa: rocyfapCTBeHHOe ynpaBrieHWe, rocyAapCTBEHHOE peryiMpoBaHue,
aAMUHUCTPATMBHOE NPaBOo, aAMUHUCTPATUBHOE 3aKOHOAATENbCTBO, OPraHM3aLIOHHO-MPaBo-
Boe obecneyeHue.

Andriiko O., Nahrebelnyi V. Problems of Organizational and Legal Framework of
Public Administration in Ukraine

Annotation. This paper examines the state of the current system of governance as a
specific activity of state bodies having overbearing nature and involves organizing and
administrative impact on facilities management through the implementation of certain
powers. The author outlined the current problems of organizational and legal support for the
operation of the system; identified the key trends and ways to improve it at this stage in terms
of decentralization of governance and reform of local government. Much attention is paid to
highlighting the role and importance of legal means of public administration as the most
important form of state management and control of activities and tool consolidation and
functioning of the organizational structure of public administration. The author formulated
and justified a number of scientific statements regarding the rationalization of public
administration, as well as recommendations for improving the legal support management
activities.

Key words: public administration, government regulation, administrative law, admi-
nistrative legislation, organizational and legal support.
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IIIACTABU TA YMOBU MATEPIAJIbHOI
BIAITIOBIJAJIBHOCTI Y TPYAOBOMY IIPABI

H. XYTOPSH

00Kmop 1WpuouvHuUX HayK, npogecop,
uaen-xopecnonoenm HAIIpH Ykpainu,
3aegidyeay 6i00iay npobaem uueiabHO20,
mpy00602o i niOnpuUEMHUUBKO20 Npasa
(Incmumym odepicasu i npasa

WTaHHS TIJCTaB i yMOB Marepi-

aJIbHOI BiITIOBIIAJIBHOCTI TIparliB-

HUKIB OyJIO JOCUTH JOKJAJHO
BUCBITJIECHO B IOPUJUYHIN JHiTEepaTypi.
IIpore 11e He 3MEHITNJIO HOTO aKTyasb-
HOCTI, OCKIJIbKH 13 3a3HAYE€HOT'0 ITUTAHHS
HEMAa€ €JHOCTI IYMOK B IOpUANYHI JiiTe-
paTtypi, 30KpemMa, IO CJIi/l BBAKATH ITi/l-
CTaBOI0 MaTepiajibHO1 Bi[MOBIIATBHOCTI
npaiiBHUKa — MaiiHOBE TPY/OBE IIPaBO-
HMOPYIIEHHST YU JUCHUIIIHAPHUN TIPO-
CTYTIOK; IO PO3YMITH I1i/l yMOBaMU MaTe-
piaibHOI BiINOBIIAJIBHOCTI MpalliBHUKA,
a 3BijicH, SIK 1X CJIi/1 TPABUJIBHO TIyMaun-
tn? OsHaveHi Ta psj iHIKUX TPobJIEM i
BUKJIMKAIOTH HEOOXITHICTD MOCIIIKEHHS
IUX [TUTaHb.

Metor0 1bOro AOCIIIKEHHA € BU3HA-
YeHHS CYTHOCTI TTi/ICTaBu I yMOB MaTepi-
aJIbHOI Bi/ITIOBIZIATbHOCTI Ta MPOBEJACHHS
BiZIMIHHOCTEN Mi’K IIUMH KaTETOPiSIMH.

Cutig HacaMIiepeT HaroJIOCUTH, IO TIPU
IIPaBOTBOPEHHI (SIK 3aKOHO/ABIIEM IIPU
MiJITOTOBII Ta TPUUHATTI 3aKOHOAABUMX
Ta iHITUX HOPMATHUBHO-TIPABOBUX aKTiB,
TaK i HAYKOBIIIMU TIPU BBE/IEHHI B I0pU-
JMYHUIT HAYKOBUN OOIr TOTO YW iHIIOTO
TepMiHa, TP Po3poOILli Pi3HUX HAYKOBUX

© H. Xyropsn, 2014
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Bysae, wo croso sidome dasno,
a 3HAE He KOHCEH, U0 3HAUUMND BOHO.
/1. Binoyc

KOHIIEMIII 1 Teopiil) He MOCJi/KYEThCS
€TUMOJIOTIYHE MOBHE 3HAYEHHST TOTO YU
IHIITOTO CJI0BA, IO TTPU3BOIUTH IPY BU3HA-
YeHHI TOHATTS TOTO YW iHIIOTO TepMiHa
JI0 BEJUKOI PO3GIKHOCTI MiK MOBHHUM
3HAYEHHIM TOTO YW IHNIOTO TIOHATTS 1
MOT0 IOPUIMIHUM 3MIiCTOM, IO € HETPH-
MyCTUMUM, 32 BUHITKOM KaTeTopiii-(ik-
it (Hanmpukiaz, opuandHa ocoba). Taka
caMa CHUTYyallid CIIOCTEPITAEThCS MIOJI0
HAyYKOBOTO BU3HAYEHHS 3MICTy TMOHITTS
MiJICTAaBU Ta YMOBH Bi/IMOBI/IATbHOCTI.

IlizcTaBa — 1€ Te TOJIOBHE, HA YOMY
6a3y€eThCsl, TPYHTYETHCS, OCHOBYETHCS
mo-uebyap [1,391]. YMoBa — Mae kinbka
3HAYEHb JIJIS 1bOTO BUTIA/IKY 1 TPAKTYETh-
s 1K HeoOXiHa oOCcTaBUHA, siKa POOUTH
MOJKJIUBUM 3JIiMCHEHHS, CTBOPEHHSI,
YTBOPEHHST 4YOTO-HEOYAh abo Crpusie
4OMYCh; 00CTAaBUHH, 0COOJMBOCTI peasib-
HOI AICHOCTI, 3a IKUX BigOyBaeTbes abo
3IIMCHIOEThCS  10-HEeOy/b; TpaBuUJIa,
BUMOIH, sKi 3a0e311e4yioTh HOPMasbHY
poboTy 4oro-Heby/Ib; CYyKYIHICTh TaHuX,
MTOJIO’KEHHS, 110 JIeKaTh B OCHOBI 4OTO-
HeOy b |2, 632-633].

Y CioBHUKY CHUHOHIMIB YKPaiHCHKOI
MoBM unTaeMo: «IlizcraBa=ocHoBa» |3, 90].
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YMoBa, CHHOHIMOM SIKOI € TepMiH «0bcTa-
BUHa» |3, 795], TpaKTyeThCST SIK CYKYII-
HicTh (HaKTOPIB, 3a IKUX MO-HEOYIb Bil-
6yBaernest. OTixe, mijicTaBa i yMOBa €TH-
MOJIOTIYHO Pi3HI TIOHATTS Ta YMOBA HeE €
CTPYKTYPHUM €JIeMEHTOM TTi/[CTaBU.

Tepmin «ImizcraBa BiZITOBIAATIbHOCTI»
3a3BUYAl BKUBAETHCS Yy [IBOX 3HAUEH-
Hsx: 1) Ha mijcTaBi 9oro ocoba Hece Bijl-
HOBIZa/IbHICTD; 2) 3a 110 0coba Hece Bijl-
MOBIZIANTbHICTD. Y TMepuioMy BHUIAJKY
TOBOPSATH TIPO TPABOBY IiJICTaBy TOPH-
JINYHOI BiIMIOBIIAIBHOCTI, Y IPyTOMY —
HeThCd PO (QaKTUYHY TiICTABY BiJIO-
BI/IaJIBHOCTI.

[TizcraBa Oyub-sIKOI BiAIOBigaIbHOC-
Ti 3aBXK/IM 3aKPiljieHa B 3aKOHAX YW TTijI-
3aKOHHUX aKTaX. AJie 1[bOTO He JIOCUTh
JUIST TIPUTSITHEHHST 710 BiATIOBIIAJIHHOCTI.
Heob6xiznHo, 11106 6y10 BUMHEHe KOHKPET-
He TPOTUIIPABHE BUHHE JiSTHHS, TOOTO
HeoOXiTHa HAsBHICTH (haKTUYHOI ITijicTa-
BU BiJIIIOBIIaJIbHOCTI.

3TiJIHO 13 3arajibHOI0 TEOPIE0 TpaBa
Mi/ICTaBOIO IOPUAMIHOI BiZITOBITATbHOCTI
€ TIpaBOTOPYIIeHHd. K TpaBuJIbHO
3aznavae C. AJIEKCEEB, TTPABOMIOPYIIIEH-
HS € 3aTAJIBHOIO 1 €IMHOIO TIICTaBOIO JIJIS
IOpUNYHOI BiAnosigaspHOCTI [4, 188].
A OCKIJTBKM CYTHICTh CAMOTO IIPABOTIOPY-
MIEHHST CKJIAIA€ThCA 13 Py €JeMEHTIB,
TO 1 IOpUANYHA BiIITOBIAAIBHICTD HACTAE
32 HAsBHOCTI CKJIQy IPaBOIOPYIIECHHS
(cy6’ekT, 00’€KT TIpaBOIIOPYIIIEHHS, 00’ €K-
TUBHA Ta CyO'€KTUBHA CTOPOHM, OCTAHHI
MICTSATH PSJI CBOIX €JIeMEHTIB).

binbuiicts aBTOPIB BU3HAE, IO TTi/ICTa-
BOIO IOPUIMYHOI Bi/IMTOBIZIATBHOCTI CIIYTYE
CKJIaJl TIPaBOIOPYIIEHHs abo, TOdHille,
HAsIBHICTD Y JisIHHI 0COOM CKJIA/Ty TIPaBo-
nopyieHus. «HagBHIiCTh CKIany 1TUBLIb-
HOTO (i GY/b-AKOTrO IHIIOTO) TIPABOIOPY-
1IeHHs, — 3a3Ha4daB I. MaTBeeB, — 3araJib-
Ha i, IK TTPaBUJIO, EIMHA TTi/ICTaBa ITUBLIb-
HO-1IpaBoBoro (i Gy/b-SIKOrO iHIIOrO)
MPaBOMOPYIIEHHS. [HIMMUMHU  cji0BaMHy,
CKJIQJ] TIPABOTIOPYIIEHHST € TUM FOPUINY-
HUM (PaKTOM, IO TTOPOJIKYE TTPABOBITHO-
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CUHU MiX TTPABOMOPYITHUKOM 1 TTOTEPITi-
JIMM Ta CTBOPIOE TIEBHI BUMOTH MOTEPITi-
JIOTO TI[0/I0 Bi/IIIKO/LyBaHHS HIKO/IH, 3aI10-
JiSTHOT IPOTUTIPABHUMM JIisiMu» [, 5].
[lorpaBa, Ha Kajb, Y MMOAAJIBIIOMY
aBTOP IIiJl YaC aHAII3y OKPEMUX eJIeMEeH-
TiB IIPaBOIOPYIIEHHS, 30KpeMa IIPUYNH-
HOTO 3B’S3Ky MiXK MPOTUIIPABHOIO JIEI0
Ta MIKO/I0I0, BUHM Ha3MBA€E KOXKeH 13 11X
eJIeMEeHTIB IIi/ICTAaBOIO Bi/INIOBiIAlbHOCTI
[5, 174]. 3a Takoro miXomy KOHIIEMITist
aBTOpa BTPAya€ CBOIO JIOTIKY, OCKLIBKH,
Ha WOTO yMKY, Ii/ICTABOI0 Bi/IIOBiIaib-
HOCTI € 1 CKJIa/i TPaBOTIOPYIIIEHHS B I11J10-
MY, 1 OKpeMi eJIeMeHTH HOTO CKIIALY.
Bopanouac ciiiz 3a3Ha4uTH, 1110 ITOHAIT-
T4 MiJICTaBU 1 YMOBU BiIOBIZIAIBHOCTI
YaCcTO OTOTOKHIOIOTHCS K Y 3aKOHO/IaB-
CTBI, TaK i B OpUINYHIiT JTiTeparypi, 0co0-
JIUBO TPe/ICTaBHUKAMU IMBIJBHOTO Ta
Tpy/noBoro mpasa. Tak, mkoza, ii 3aro-
JisSTHHST 0CO0O0I0, MPOTUIIPABHICTh, BUHA
ocoOU B 3arofIisTHHI TIKOJAM Ha3BaHi y
ct. 1166 [uBinpHOTO KOZIEKCY YKpATHU SIK
mifcrasu BignosizaabHOoCTi. OTiKe, 3TITHO
3 IIUBIJIbHUM 3aKOHO/IaBCTBOM 1CHYE KiJlb-
Ka IiJICTaB, a He IPABONOPYIIEHHS SIK
€InHa IigcTaBa. Xodya (aKTUIHO B
1UBIJIbHOMY 3aKOHO/IaBCTBI M/I€ThCS TIPO
eJleMeHTH TIPaBOIOPYIIeHHS, HOro CKJIaJI.
4. IlleBuenko BBasKae, 1110 11iICTABOIO Bijl-
MOBIIAIBHOCTI B JIIHWCHOCTI € CKJaj
1UBIJILHOTO MPABOIIOPYIIEHHS, & eJIeMeH-
TH HOTO YTBOPIOIOTH YMOBH IUBIJIBHOI
Bi/inoBianbHOCTI [6, 39]. Ha Moo mymKy,
y TaKOMYy BUNAJIKy IIificTaBa gK CKJIAJ]
ITPABOIIOPYTIEHHS OTOTOXKHIOETHCS 3 YMO-
BaMU BIJIIIOBIZIAJIBHOCTI, X04a SIKIIIO CTa-
BUTHU 3HAK PIBHOCTI Mi3K eJIleMeHTaMU TIpa-
BOIIOPYIIEHHS, SIKi CTAHOBJIATD ITiJICTABY
BiITOBIIATbHOCTI, 1 yMOBaMHU BiJIIIOBI-
JAJIBHOCTI, TOOTO PO3TJISAAATH K iX ijeH-
TUYHI TIOHATTS, TO 3HUKAE HEOOXI[HICTD B
OJTHOMY 13 IIUX MOHSTH, TOOTO Tpeba Tosi
BeCT MOBY abo IIPO IJACTaBY BiJIIOBi-
JIATTBHOCTI 9K CYKYITHICTh €JIEMEHTIB Ipa-
BOIOPYIIEHHs, a00 TIPO YMOBHU Bi/IITOBI-
nanpHocti. Ilpm npbomy 4. IleBuenko
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CTBEPJUKYE, 10 MPU BificyTHOCTI X04ua 6
OJTHI€T 3 YMOB Bi/ITTOBiTAJIbHICTH HE HACTAE,
He3BaKalo4l Ha OE3CYMHIBHICTb MOPY-
meHHs ¢y’ eKTUBHUX IpaB ocobu [6, 40].
3a Takoro IMiJIXomLy, a came, SIKIO0 YMOBU
BI/INIOBIZIAVIBHOCT] PO3IJISI/IaTH SIK €JIeMEH-
TH, 1110 CTAHOBJISATH CKJIaJ IIPABOIOPY-
MIeHHsT, 3a BiAcyTHOCTI Xoua O opHiel 3
YMOB BiJIIIOBIIAJIBHOCTI — eJIeMeHTa TIpa-
BOIIOPYIIIEHHS, HEMA€E 1 caMol IIi/ICTaBH,
TOOTO CaMOTO IPABOMOPYIIEHHS, SKe
XapaKTepU3yeThCS BiATIOBITHUM I0PUINY-
HUM cKJIaioM. OueBUIHO, 110 TOBOPSIYU
PO YMOBU IOPUIUYHOI Bi/IITOBI/TA/IbHOCTI,
SIKi, Ha MOTO JIyMKY, iCHYIOTb TTOPSi/L i3 T1i/1-
CTaBOIO, TOOTO IIPABOIIOPYILIEHHSIM, Tpeda
BECTU MOBY He TIPO eJIEMEHTH IIPABOIOPY-
IIEHH4 1 He OTOTOKHIOBATH 111 TIOHATTS.
Hemae eHOCTI lyMOK 3 IPUBOLY TIijI-
CTaB Ta YMOB BiJINTOBIIAJIbHOCTI, 30KpeMa
I MaTepiasbHOI, TAKOXK 1 B HAYIII TPY/IOBO-
ro I1paBa Ta y TPY/I0BOMY 3aKOHO/IaBCTBI.
Tax, aBropum HaykoBO-TIpaKTUYHOTO
KkoMeHTaps (j1ani — KomeHTap) BUOKpeM-
JIOIOTHh fopuAnYHi (hakTh (TIPOTUITPaBHA
MOBeAiHKa MpalliBHUKa, ITIpsiMa [ilicHa
MTKO/Ia, TPUIMHHUN 3B’SI30K MiX MPOTH-
IIPaBHOIO ITOBEIIHKOIO ITIpaIliBHUKA 1 IIIKO-
JI0I0 Ta BUHA IMpalliBHUKA), $sIKi BOHU
Ha3MBaIOTh TIiJIcCTaBaMK MaTepiajbHOI Bijl-
noBizanpHocti [7, 571]. OTxe, aBTOpPH
Komenraps nizictaBoio BBaXXatoTh He IIpa-
BOIIOPYIIIEHHS B IILJIOMY, a PO3Pi3HSIOTH
KIJTbKA Ti/ICTaB, BiJICYyTHICTh SKUX BUKJIIO-
Ya€ MPUTSATHEHHS MpalliBHUKA /10 MaTepi-
asbHOI BifmoBiganabHocTi. [lutanus mpo
YMOBU MaTepiaibHOI BiITIOBIIATBHOCTI Ta
PO BiIMIHHICTh MiX TIICTABOIO Ta YMO-
BaMM MaTepiaJbHOI BiJIOBiAIbHOCTI
aBTOPAMM 30BCIiM He PO3IJIIIAI0ThCS, X04a
B u. 2 ct. 130 K3ull Ykpainu #inerscs
came PO YMOBH, $IKi PO3IJILAl0ThC B
HazBaHOMY KomeHnTapi sk 1mijicTaBu.
AsTopm mizpyunuka «TpymoBe mpaBo
Pocii» BUOKpeMJIIOIOTh MiJICTaBy MaTepi-
aJIbHOI Bi/IOBIIAJIBHOCTI — HEBUKOHAH-
HS 91 HEHAJIe)KHE BUKOHAHHST 00OB SI3KY
mpaiiBHUKa OepekINBO CTABUTUCS [0
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MaiiHa opraHiszamii Ta po6OTOAABILS,
SIKITIO BOHO TOTATJIO 3AIO/IISTHHST IITKO/IH.
[Topsin i3 mizcTaBOl0 aBTOPM BHUOKPEM-
JIIOTOTh 1 YMOBU MaTepiajbHOI BifTIOBI-
JAIBHOCTI: HAsSIBHICTD IIKO/IM, BUHA 3aI10-
JliloBaya IIKO/M, MPOTUIIPABHICTb HOTO
Ml um 6e3isnbHOCTI Ta NPUYUHHMI
3B’SI30K MiK TPOTUIPABHUM [isTHHAM 1
3amo/lisHO0 MIKo0M00 |8, 237].

Ha tpynose maiiHOBe IpaBoIIOpYIIIeH-
Hd $IK IIJICTaBy MaTepiajibHOI BiJlIOBI-
nanpHocTi Bkazye i II. CraBucbkuii,
OJTHOYACHO 3 TTi/ICTABOIO BiH BUOKPEMJIIOE
I YMOBU MaTepiajbHOI Bi/IITOBIATBbHOCTI
YW eJIEeMEHTH TPAaBOTOPYIIEHHS: MaitHO-
BY LIIKOJLY, TIOPYIIIEHHS Y TPYZI0BOMY TIpa-
BOBIiZIHOIIEHHI 00O0B’SI3KYy, MPUYNHHUN
3B’SI30K MiK IOpPYIIEHUM OOOB’SIBKOM 1
MaiHOBOIO IKOZ0I0, BUHY |9, 77]. Takum
YIUHOM, aBTOP €JIeMEHTH ITi/ICTaBU OJ[HO-
YaCHO BBAXKA€ YMOBAMU Bi/[ITOBI/IaJIbHOC-
Ti. YMOBU BiZIIOBiIa/IbHOCTI, ITificTaBa Ta
il eJleMeHTH — Pi3Hi (SIK €TUMOJIOTIYHO,
TaK i IOpUANYHO) OHATTS. Tomy, Ha MOIO
IYMKY, He MOJKHA OTOTOKHIOBATA YMOBU
MaTepiaJibHOI BIIOBIZIATBHOCTI i eJe-
MEHTH II1/ICTaBU.

AKmo enemMeHTH Mi/ICTaBU MaTepiaib-
HOI Bi/INIOBiZIA/IbHOCTI ¥ yMOBM MaTepi-
aJIBHOI BIiJIITOBIIAJILHOCTI PO3TJISAAIOTH-
cd AK iIeHTUYHI, TO caMe B TAKOMY CEHCI
HeMa€e HeoOXiZIHOCTI BBaskaTH yMOBHU
YUMOChH 1HIIMM 32 MiJICTaBy $SIK CYKYII-
HICTh eJIEeMEeHTIB MPaBOMOpYIIeHHs. AJe
BUHUKAE MUTAHHS, Y1 MOKHA PO3TJIs/Ia-
TH YMOBHU MaTepiajibHOI Bi/IIOBI/IaJIbHOC-
Ti B IHIIIOMY CEHCi, B TOMY, SIKMUH BijIO-
Bi/Ia€ €ETMMOJIOTIYHOMY 3HAYEHHIO TIOHSIT-
TSI «yMOBa SIK CYKYIHICTh (haKTOPiB, 3a
SIKUX MI0-HeOY b BifOyBaeThest». Ha Moto
JLYMKY, MOKHa i TOTpiOHO.

B. TIpoxorieHko 11i/IcTaBOI0 MaTepiaiib-
HOI Bi/INTOBIZIAIbHOCTI BBAaXKaB He IIPaBOIIO-
PYIIEHHS B IIJIOMY, a JIAIIE TPSAMY JICHY
mkozty, T06T0 cam pakr tkoan. Ha Mmoo
TYMKY, 11 HeTIPaBUJIbHO, OCKIJIBKU TITKO/IA
MOsKe OyTU SIK Pe3yJIETaTOM IPaBOMOpY-
LIeHHS, TaK 1 HACJIIKOM /i YU SABUIIL, K1
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He € mpasonopyineHHam. Ha aymky
B. IIpokornenka, npsiMa JificHa 1Kozia €
came TIi/ICTaBOIO, 1[0 3YMOBJIIOE IIepeBipKY
YMOB MOKJIMBOCTI HACTAHHSI MaTepiasibHO1
BiIMIOBIIAJIBHOCTI TIpaIliBHUKA. 3a HasiB-
HOCTI 1IIKOJIM JIJIsT HACTaHHSI MaTepiasibHO1
Bi/IIIOBITaTbHOCTI HEOOXI/IHI 111e TPU YMO-
BU: ITPOTUITPABHA TIOBE/iHKA IPaIliBHUKA,
MPUYUHHUN 3B’SI30K MiK ITPOTUIIPABHOIO
MOBEJIIHKOIO TIPAIliBHUKA 1 pe3yJIbTaToOM Y
BUTJISIZII TITKO/IM, 1110 HAcTasa, i BUHA IIpa-
miBHuKa [ 10, 424]. OTxe, KpiM TiJCTaBU —
TKO/TN, ABTOP BUOKPEMJTIOE 111€ TPU YMOBH,
ajie 3a3HaveHa aBTOPOM TIijICTaBa € He ITijl-
CTaBOIO, & €JIEMEHTOM TIJICTaBU — TPYO-
BOT'O ITPaBONOPYIIIEHHS, 2 YMOBU, dKi BiH
BUOKPEMJIIOE, TAKOK € HE YMOBaMHU, a eJie-
MEHTaMU IIi/ICTaBy.

Kepytouncs 3mictom cr. 130 K3mll
Ykpainu, /[. Kapnienko TakoX BHOKpeM-
JIIOE TI/ICTaBW ¥ YMOBH MaTepiabHOI Bifl-
noBifaibHOCTI. Tak, Ha IYMKY aBTOPa, came
y 4. 1 cr. 130 K3ull Ykpainm 3axpimnieni
MiJICTaBU MaTepiajabHOI BiIMOBIIATbHOCTI:
HAgBHICTD 3aMOIiSTHOI TIKO/T!, TTOPYIITECHHS
TpynoBux 06oB’s13kiB [11, 10]. Y wactuni 2
ITI€1 JK CTATTi BU3HAUYEHI YMOBU MaTepiashb-
HOI Bi/INIOBIJIAJIBHOCTI 1 aBTOP, aHAII3YI0UM
II0 CTAaTTIO, /10 YMOB MaTepiajabHOl BiIIO-
BiZIAJIBHOCTI BiJTHOCUTH: BUHY TIPAIliBHUKA
B 3aIO/IiSIHHI 1ITKO/IA, TPOTUIIPABHICTD i
ab0 Oe3IisIbHICTD, HASIBHICTD TPUYUHHOTO
3B’SI3Ky MK issMu 200 Oe3[IisIbHICTIO i
3anogigHoo 1mkonow [11, 13]. Ha moto
JIYMKY, Take BU3HAYEHHS Ii/ICTAaB i yMOB
aBTOPOM 0O€3M0CEPeIHBO  TIOB'SI3aHO 3
BU3HAYCHHSAM ITi/ICTaB 1 YMOB Marepiajb-
HOI BifnosizampHOCTI y cT. 130 K3ull
Ykpainu. [IutanHs x nossirae B TOMY,
HACKIJIbKY MTPABWJIbHO BUSHAYMB TTiZICTABU
I YMOBU MaTepiaJbHOI BiJITIOBIIaIbHOCTI
caM 3aKOHO/IaBeIlb?

Crarra 130 K3ull Ykpainn mae Ha3By
«3araspHi MiICTaBU 1 YMOBH MaTepiasb-
HOl BIZIOBiZIAJIBHOCTI TPAIliBHUKIB».
Buxonguu 3 Ha3BUM CTATTi, 3aKOHO/IABEIIb
06yMOBJTIOE JiBa (DaKTOPH TIPUTSTHEHHS
JI0 MarepiajbHOI BiATOBIIAJIBHOCTI —
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HasIBHICTh TiJICTaB 1 YMOB, IIPUYOMY
WIeTbCsl HEe PO OJHY IJICTaBy, a 1IPO
KisbKa mizgcTas. 111o sk BiZHOCUTD 3aKOHO-
JlaBelb JI0 IiJICTaB MaTepiaibHOI BiIIIOBI-
nampHOCTI? 3riguo i3 4. 1 ct. 130 K3nll
YKkpainu mpariBHUKKM HECyTb Marepiasib-
HY BiJIIIOBIIAJIBHICTD 32 IITKOJLY, 3aT0/iSTHY
Ii/IITPUEMCTBY, YCTAHOBI, OpraHisaiiii BHa-
CJIIJIOK TIOPYIIEHHS IOKJA/JeHUX Ha HUX
TpysoBux 0008B’s13kiB. Kepyrounch 3mic-
toMm 4. 1 ct. 130 K3nll Ykpainn, migcrasa-
MM MaTepiagbHOI BiZIOBIAATBLHOCTI TIpa-
IIBHUKIB € a) MKojaa, 0) MOpYIIeHHs
TPYAOBUX 0O0B’SI3KiB IIPAI[iBHUKA; B) IIPH-
YUHHUN 3B’$I30K MIXK TIIKOJIOTO 1 TIOPYTIIEH-
HSM TPYIOBUX 0OOB’SI3KiB, OCKiIbKHY B . 1
ct. 130 K3ull Ykpainu sicHo BU3HaY€eHO,
1[0 TITKO/a TOBUHHA OYTH HACJTIIKOM TTOpY-
IIeHHsT TPYAOBUX 000B’si3KiB. JloKTpH-
HaJIbHE TJIyMadyeHHs 1€l HOPMU JIa€ 3MOTY
TOBOPUTH TIPO BUOKPEMJICHHS KiJThKOX
Mi/ICTaB — 4K BJACHE IPABOMOPYIIEHHS
(TIopyIeHHsT TPYI0BUX 00OB'SI3KIB), TaK i
1OTO eJIeMEeHTIB, TTPaBUJIBHIIIE eJIeMEHTIB,
SKi HaJexXaTh 10 OO'€EKTUBHOI CTOPOHU
IIPABOIIOPYIIEHHST — IITKO/1 Ta IIPUYUHHO-
TO 3B’SI3KY.

Y wvactuni 2 cr. 130 K3nll Ykpainn
Ha3BaHO YMOBU TMOKJIAJEHHS MaTepiasib-
HOI BIJIMOBiZaJIbHOCTI Ha IIpaIliBHUKA,
cepell HUX i Taki, ik TPOTUIIPABHICTD [Iiid
Ta BUHA MpaIliBHUKA, SIKi HACIIpaBIi HaJIe-
JKaTh JI0 €JeMEHTIB IIPaBONOPYIIEHHSI,
TOOTO € eleMEeHTaMU TTiICTaBH MaTepi-
QJIBHOT BiZIOBIIAJIBHOCTI, a HE YMOBaMH.
Takum umHOM, TIOpPSAJ 13 TiACTaBOIO —
MOPYIIEHHSM TPYIOBUX 0O0B’I3KiB 3aKO0-
HOJ/IaBEeIlb BMOKPEMJIIOE Taki il OKpemi
eJeMeHTH, sK 1Ko, HPUUYMHHUN
3B’SI30K, BUHA, TPOTUIIPABHICTD, ajie OJHi
3 aux (4. 1 cr. 130 K3ull Yipainwn) HeobO-
IPYHTOBAHO Ha3BaHi IIi/icTaBaMH, a 1HIII
Texx HerpaBomipHo (4. 2 cr. 130 K3nll
Ykpainn) — ymoBaMu MartepiajibHOI Biji-
MOBiIaTbHOCTI, X04a 1 Ti, i iHIII1 € CTPYK-
TYPHUMMY eJIeMeHTaMHU TTiICTaBH STK OCHO-
B MaTepiaJbHOI BiJINIOBIIAbHOCTI.
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Ha Binmminy Bijg unanoro K3nll Yipai-
Hu, 4. 2 cT. 403 npoexty TpymoBoro Kojiek-
cy YKpaiHu BUOKPEMJIIOE JIUIIE OJIHY Tifl-
CTaBy MarepiajabHOI BIiJITOBIAIBHOCTI.
[lizcTaBoto MarepiajbHOI BiITOBiZAIb-
HOCTI TIpalliBHUKA € TOPYIIeHHs TIpailiB-
HUKOM CBOiX TPYJOBUX OOOB’SI3KIB, YMM
pOGOTOAABIEB] CIPUYMHEHA TIpsiMa Jiii-
CHa MaifHOBa IIIKO/IA, SKIIO iHIlIe He BCTa-
HoByieHo Kozmekcom.

[Ipote cepes ymoB MaTepiajbHOI Bijl-
MOBiZIATBHOCTI 3HOBY K TaKW Ha3BaHa
BUHA, sIKa € €JIEMEHTOM ITiJICTaBU, TOOTO
MPaBOTIOPYIITECHHS.

[IpoBinHi pociiicbki BUeHi, SIK MpaBu-
JIO, BUOKPEMJIIOIOTDH IIi/ICTaBy IPHUTSIT-
HEeHHs TIpaIfiBHUKA /10 MaTepiaJbHOI Bij-
MOBiZIATBHOCTI — TPY/IOBE IPABOIIOPY-
HIEHHS ¥ yMOBU MaTepiajibHOI Bi/IIOBi-
JTAJIBHOCTI: 1) TPOTUTIPABHICTH TOBETHKHT
cyb’ekra; 2) BUHY cy0'eKTa B 3alO/IisTHHI
ITKO/N; 3) HASIBHICTD IIKO/W; 4) IPUYMH-
HO-HACJIIKOBUIT 3B’S30K MiXK TPOTHU-
MPaBHOIO TOBENIHKOIO 1 3aloAigHHAM
ko |12, 542—-544].

30BCIM iHIEe TJyMadeHHS ITi/ICTaBU
Ta YMOB MaTepiajbHOI BiZITOBiJaIbHOCTI
nae B. Jlebenes, SAKuili BHOKPEMJIIOE
JINIe YMOBM HaCTaHHSI MaTepiajbHOI
BiINOBITasibHOCTI: 1) Tpys0oBe MpaBotmo-
pylieHHs1, TOOTO BUHHY IPOTHUIIPABHY
MOBE/IIHKY CTOPOHM TPY/I0OBOTO JIOTOBO-
pYy; 2) 3aOisTHHS KON MaiiHy CTOPO-
HU TPYZOBOTO JOTOBOPY; 3) BHUMOTY
MOTEPIiJIOl  CTOPOHUW  BiAIIKOAYBaTU
sanofistHy il mkony [13, 244-245].
Takum 4ywmHOM, Ti/ICTAaBy MaTepiajbHOI
Bi/INTOBIIAJIBHOCTI BiJIHECEHO IO YMOB
MaTepiaabHOI BiAINIOBiIAJILHOCTI, 3aro-
JUSTHHST TIKOJIM SIK €JIeMeHT 00’ €KTUBHOI
CTOPOHU TTPABOTIOPYIIEHHS SIK I11/ICTaBU
TaKO’K Bi/IHECEHO /10 YMOB. Take TpakTy-
BaHHS YMOB BHUKJMKAHO CKOPOYEHUM
(HEMOBHUM) PpO3YMiHHAM TPYIOBOTO
[IPABOTIOPYIIEHHS K BUHHOI IPOTH-
MIPAaBHOI TIOBEIIHKU OCOOM.

Cratta 233 Tpyznosoro xkozekcy Pociii-
cokoi Denepartii, npuiinstoro /lepxas-
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noto /lymoro 21 rpyans 2001 p., cxsane-
noro Pasnoio @enepartii 26 rpyaust 2001 p.
Ta BBezieHoro B fito DesiepasibHIM 3aKO0-
nowm Big 30 rpymauas 2001 p. Ne 197-D3 3
HACTYIIHUMM 3MiHaMH, Ha3BaHa <«YMOBU
HaCcTaHHSA MaTepiaJbHOI BiATIOBITATBHOCTI
CTOPOHU TPY/IOBOTO JIOTOBOPY», X04Ya 110
CYTi WIETbCS TIPO PABONOPYIIEHHS, HOTO
CKJIAJT SIK TJICTaBy MaTepiasibHOI BiJ[IIOBI-
nanbHOCTi. Tak, MaTrepiajbHa BiATOBI-
JQIBHICTb CTOPOHU TPY/IOBOTO JIOTOBOPY
HacTa€ 3a MIKOMY, 3aMO/IsAHY Heo iHIIIN
CTOPOHI I[bOTO JIOTOBOPY B pe3yJbTaTi
BUHHOI MTPOTUIIPABHOI MTOBEMIHKU (il un
6e3/isIbHOCTI), AKIO iHIIe He mepeaba-
yeno Kozekcom ta inmmmn dezepanibHu-
MU 3aKOHaMHU.

Y crarri 400 TpymoBoro Komekcy
Pecniy6nikn  Binmopyeb Big 26 surms
1999 p. 3 HaCTyITHUMY 3MiHAMU 1 JIOTIOBHEH-
HSAMU BHOKPEMJIEHO JIUTIIE YMOBU TIPUTST-
HEHH4 TTpalliBHUKA JI0 MaTepiaibHOI Bi/IITO-
BiJfaTbHOCTI: 1) IIKO/Y, 3aITO/IisTHY HaliMa-
4eBi IPU BUKOHAHHI TPYJIOBUX 000B SI3KIB;
2) mpoTumpaBHiCTh TOBeMiHKY (il ur Ge3-
JUSITBHOCTI ) TIPAIiBHUKE; 3) TIPSIMUI TIpU-
YUHHWI 3B’ 130K Mi>K TPOTUTIPABHOIO TIOBE-
JIHKOIO ITPalliBHUKA 1 IIKO/I010, 1110 BUHUK-
Jla'y HailiMaua; 4) BUHY TIpalliBHHUKA B 3a110-
niguui  mkoam  [14]. Takum  umHOM,
eJIEMEeHTH CKJIy MaliHOBOTO TPYIOBOTO
IIPABOIOPYIIEHHsI Ha3BaHi SIK YMOBH Bijl-
TIOBIZIATBHOCTI, B TAKOMY BUTIQJIKY BiICyT-
Hs caMa IIificTaBa MaTepiaJbHOI BifIIOBI-
JTAJTBHOCTI, OCKLIBKM YMOBU 1 IIiJICTaBa
Ppi3Hi 32 3HAUEHHSIM TTOHITTSL.

Ha mamy mymKy, nmpuymHa Takoro
HEO/THO3HAYHOTO TPABOPO3YMiHHS KPH-
€TBCS B TOMY, IO TPU TPABOTBOPEHHI
PO3POOHUKY 3aKOHOTIPOEKTIB HE OCIIi-
JUKYIOTh €TUMOJIOTIUHEe 3HAU€HHS TOTO Yn
IHIIIOTO TePMiHa 1 HAZIAIOTh MOMY He BJIaC-
TUBOTO IOpuAuYHOro 3HaveHHsd. [le
MOTiM, SK HACTIZIOK, BUKJWKAE Pi3HE
cylepeusinBe JIOKTPUHAJIbHE TJIyMayeH-
HS TUX YU IHITAX IOPUUYHNAX TEPMiHIB i
HEO/IHO3HAYHEe 1X TJIyMayeHHs IpaBo3a-
CTOCOBHUMU OPTaHAMM.
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MIACTABU TA YMOBU MATEPIAJTIbHOI BIAMNOBIAA/ILHOCTI Y TPYJOBOMY [TPABI

[Tix6uBaroun AesiKi MiACYMKH, MOKHA
CTBEP/IKYBATH, IO Ti/ICTaBOIO MaTepiab-
HOI BIJINIOBIIAJIBHOCTI € TPY/IOBE IPaBO-
MOPYIIEHHsI, TOOTO HEBUKOHAHHS YU
HeHaJle)kHe BUKOHAHHS CTOPOHOIO TPY/10-
BUX BIZIHOCUH TPYAOBHUX OOOB’SI3KIB, sIKe
CIIPUYMHUJIO 3allOisIHHS MarepiajbHOi
HIKO/IA 1HIITA CTOPOHI TPYNOBOTO IPaBO-
BI/IHOIIIEHHS, BI/IMOBIIAJIBHICTD 3a Ky
nepesbayeHa HOpMaMy TPYAOBOTO IIPaBa.

YMOBU BIZITOBIZIAJIBHOCTI 1 ITi/ICTaBa Ta
ii eJleMeHTU Pi3Hi TOHATTS K €TUMOJIOTIY-
HO, TaK i IOPUANIHO, TOMY HE MOKHA OTO-
TOKHIOBATH YMOBU MaTepiajbHOI BiJ[IIOBI-
JIAJIbHOCTI ¥ esieMeHTH TiizictaBu. [lizcraBy
MaTepiayibHOI BiIMOBIIATBHOCTI SIK CKJIaj
MIPABOTIOPYTIIEHHS He MOKHA OTOTOKHIO-
BaTU 3 YMOBaMU BiJITIOBIITaJTbHOCTI.

BUKOPUCTAHI MATEPIAJTIN

[IIkoma, TpoTUIIPaBHICTh, BIUHA, TTPH-
YUHHUHN 3B’SI30K € eJiIeMeHTaMHU ITiICTaBH,
0e3 IUX CJIEMEHTIB HEMa€ IiACTaBH,
TOOTO €CaMOTO TPYAOBOTO IPABOIOPY-
MeHHSA. YMOBAMU K MaTepiaabHOI BiATIO-
Bi/IaJIBHOCTI, BUXO/ISTYU 13 €TUMOJIOTIYHO-
TO TIOHSATTS YMOB K CYKYITHOCTI (haKTO-
piB, 3a SIKUX I10-HEOY /b BiZIOYBAETHCS, €
obcraBHM YU (DaKTOPH, 3a SKUX YiKe
3/ITICHIOETHCS, PEAII3YEThCS caMa MaTe-
piasbHa BiAMOBINAIBHICTh 32 HASBHOCTI
migcraBu. Jlo Takux yMOB HaJexKaTh:
JIOTPUMAHHS TIOPSJIKY TPUTATHEHHS 10
Hel, 30KpeMa CTPOKiB, ITpaBUJIbHE BU3HA-
YeHHs1 PO3Mipy MaTepiaJbHOi Bi/llIOBi-
JAJIBHOCTi, BUMOTa IIOTEPITJIOI CTOPOHU
Bi/INIKO/TyBAaTH 3aMO/IISTHY 111 TITKOTY.
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XyTtopsiH H. M. MiacraBu Ta yMoBM MaTtepianbHOT BignoBiganbHoOCTi y TpyaoBoMy
npasi

AHoTauis. Y CTaTTi aHani3yeTbCs NpaBoOpPO3yMiHHSA MiACTaBM Ta YMOB MaTepianbHOI Bif-
MoBiAanbHOCTI y TPYOOBOMY MPaBi, BU3Ha4YeHe B OPUAMYHIN HayLi, @ TaKOX MiACTaBy Ta yMOBU
MaTepianbHOI BiANOBIAANBHOCTI, 3aKpinneHi B YuHHoMy K3nl YkpaiHn Ta chopMynboBaHi y
npoekTi TPYA0BOro KoAekcy YKpaiHuW. 30iNCHEHO MNOPIBHANBHWI aHani3 BU3HAYeHHs NiacTaB Ta
YMOB L€l BiANOBIAanbHOCTI ¥ TPYAOBMX KofdeKcax KpaiH 6navsbkoro 3apybixxs. Chopmy-
NIbOBAHO aBTOPCbKE MPABOPO3YMiHHS MiACTaBM Ta YMOB MaTtepianbHOI BifnoBiaanbHOCTI.
Y CTaTTi 4OBEAEHO, Lo YMOBM BIAMOBIAANBHOCTI 1 NiACTaBa Ta i1 €NeMeHTU pi3Hi NOHATTA K
€TUMOJIOTNYHO, TaK i PUANYHO, TOMY HE MOXHa OTOTOXHIOBATK YMOBW MaTepianbHOI Bifgno-
BiJaNnbHOCTI N eneMeHTV NiacTaBu.

LLIkoaa, NpoTUNpaBHICTb, BUHA, MPUYMHHAI 3B'A30K € efleMeHTaMu nigctaBu, 6e3 umx ene-
MeHTIB HeMa€ NifcTaBu, TOOTO CaMOoro TPYAOBOro NPaBOMOPYLLUEHHS. YMOBaMU X MaTepialb-
HOI BiAMOBIAANLHOCTI € 0OCTaBMHN YK haKTOpK, 3a AKNX YKe 3AINCHIOETbCS, peani3yeTbCs caMma
MaTepianbHa BiANOBIAaNbHICTb 33 HAABHOCTI MiACTaBW. [lo TakKMx yMOB HanexaTb: AOTPUMaHHS
NOPSIAKY NMPUTATHEHHS [0 Hel, 30Kpema CTPOKIB, MPaBUIIbHE BU3HAYeHHS PO3MIpy MaTepialib-
HOI BiANOBIAANbHOCTI, BUMOra NOTEPNINOT CTOPOHM BIALLIKOAYBATW 3aMNOAisHY 11 LUKOAY.

Knroyosi cnoBa: nincraBa matepianbHOT BiANOBIAANbLHOCTI, YMOBM MaTepianbHOI BiAMNoBi-
[anbHOCTI, NPOeKT TPYAOBOro Kofekcy YKpaiHu, MpaBopo3yMiHHS, TPYAO0BE NPaBoONopyLIEHHS.

XyTopsiH H. H. OcHoBaHMs 1 ycnoBus MaTepuanbHON OTBETCTBEHHOCTU B TPYA0BOM
npase

AHHOTauums. B cTaTbe aHanM3npyeTcs NpaBoONOHMMaHWE OCHOBaHMSA 1 YCNOBUA MaTepu-
anbHOW OTBETCTBEHHOCTM B TPYLOBOM MpaBe, KOTOPOe OnpefefneHo opnamnyeckon Haykou, a
TakXKe OCHOBAHWA 1 YCNOBUN MaTEPUANbHOW OTBETCTBEHHOCTM, KOTOPbIE 3aKpeneHbl B Aen-
creyowem K3o0T YKpavHbl U chopMynmpoBaHbl B MpoekTe TpyooBOro Kogekca YKpavHbl.
MpoBefeH CPaBHUTENbHBIV aHaNW3 onpefefieHns OCHOBAHWNIA U YCIOBUI 3TOW OTBETCTBEHHOC-
TV B TPYOOBbIX KOAEKCAxX CTpaH bnvxHero 3apybexbs. CchopMynMpoBaHO aBTOPCKOE MPaBo-
MOHMMAaHMe OCHOBAHWA 1 YCIIOBUIA MaTepUanbHOM OTBETCTBEHHOCTU.

B cTaTbe A0Ka3biBAETCs, YTO YCJIOBMS OTBETCTBEHHOCTU U OCHOBaHWe (ero 3femeHTbl)
pasnnYHble MOHATUA KaK STVMONOrMYeckn, Tak U iopUan4eck, MoTOMY Heflb3 OTOXAEeCTBAATL
YCNOBMS MaTepmManbHOW OTBETCTBEHHOCTY U 31EMEHTbI OCHOBAHWS.

Bpen, NpOTMBOMPaBHOCTb, BUHA, MPUYMHHAS CBA3b ABAIOTCA S1eMeHTaMu OCHOBaHWA, He3
3TUX 3/IEMEHTOB HET OCHOBaHWA, TO €CTb CaMOro TPYLOBOro NPaBoOHapyLUeHMA. YCIOBUAMM Xe
MaTepuranbHON OTBETCTBEHHOCTM eCTb 0OCTOATENbCTBA UK (DaKTOPbI, MPU KOTOPbIX YXKe pea-
U3yeTCs caMa MaTepuanbHas OTBETCTBEHHOCTb MNPV HANMYMKM OCHOBaHWA. K TaknMm yCrnoBram
cnefyeT OTHecTn: cobniofeHve nopsaka npuMBeYeHUs K OTBETCTBEHHOCTM, B 4aCTHOCTU CpPO-
KOB, MpaBW/IbHOE OMpedesieHne pa3mepa MaTepuasnibHOW OTBETCTBEHHOCTU, TpeboBaHMe
noTepreBLUer CTOPOHbI BO3MECTUTb MPUYMHEHHBIV el yuepb (Bpef).

KnioyeBbie cnoBa: oCHOBaHVe MaTepUanbHOM OTBETCTBEHHOCTU, YCIIOBMS MaTepuanbHOM
OTBETCTBEHHOCTU, NPOEKT TPYLOBOro Kofdekca YKpanHbl, MPaBonoH1MaHne, TpygoBoe NpaBo-
HapyLueHve.

Khutorian N. Grounds and Conditions of Financial Liability in Labor Law

Annotation. This article covers the analysis of the legal understanding of grounds and
conditions of financial liability in labor law, defined in the legal science, as well as the grounds
and conditions of financial liability embodied in the current Labor Code of Ukraine and
formulated in the draft Labor Code of Ukraine. The author made a comparative analysis of the
definition of the grounds and conditions of this responsibility in the labor codes of neighboring
countries. The author’s understanding of grounds and conditions of liability is formulated. In
the article it is proved that the conditions of responsibility, reason and its elements of different
concepts, both etymologically and legally, so you can not equate the terms of liability and
elements of the base.

Unlawfulness, harm, guilt, causation are the elements of reason, without these items have
no grounds, i.e. the labor offences. The terms of the same material liability are the
circumstances or factors, which are already carried out (is) the material responsible for the
presence of the base. These conditions include: compliance with the procedure of bringing to
it, including the timing, the correct definition of the size of the financial responsibility
requirement to compensate the injured party caused her harm.

Key words: basis of financial liability, conditions of financial liability, draft Labor Code,
labor violations, legal understanding, labor offence.
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ITPABOBI ITPOBJIEMHU
ATPAPHOI ITOJIITUKU YKPATHU

B. CEMYHUK

0 1991 p. y CPCP, 1o ckiiajry sIKoTo
BXOJIMJIA I YKpaiHa, icCHyBasa 3aK0-
HO/laBYa CHUCTeMa, gKa B arpapHiii
cdepi ‘3abesredyBasia arpapHy IOJITHKY
PAITHCHKO1  JiepskaBy, (PYHKITIOHYBAHHS
KOJITOCITHO-PAJITOCITHOTO YCTPOIO CLITbCHKO-
I'0 IOCIIOAPCTBA 1 MOTPIOHY KiIbKICTh Aep-
’KaBHUX OPraHiB, 10 BiIITOBIAA/IN 3a BIIPO-
B/KEHHS 1 peastizalliio epsKaBHOI TOJTi-
TUKH, IHyCTPiai3allito KpaiHu, PO3BUTOK
BiliCbKOBO-TTPOMUCJIOBOTO KOMILJIEKCY,
COTIiaJTIbHO-€KOHOMIYHUI PO3BUTOK Kpai-
uu. Paggncpkuit Cotos, Oyaydn Ha TOMN
yac BijicTason KpaiHowo, y 30-X pokax
XX cT. 3anpoBajiuB KOJEKTUBI3alliio
CLIBCHKOTO TOCHOAApCTBA. 3eMust Oyiia
BifiOpaHa y ceJisiH 1 SIK JepsKaBHa BJIac-
HICTb TIepe/laHa y MOCTiiiHe KOPUCTYBaH-
HS KOJITOCIIaM, PaJiIrociiaM, iHITUM JIEp-
JKaBHUM 1 TPOMAJICbKUM OpraHi3aliisam i B
HEeBEJUKIN KIJbKOCTI — ceJgHaM Jis
BEJICHHS KOJITOCITHOTO JIBOPY.
3anexbane gepxkasoio ceso y 30—35-x
POKax MpU3BeJIO 710 3MUAHIB i [ostomoMopy.
[Ticng 3akinuenns Besnkoi BiTunsuganoi
BiliHM 3 1945 p. 3aBASKM HAA3BUYAIHI i
HEBTOMHII TIpalli ceJIsiH Ha Jep:KaBHIl
3eMJIi CEJI0 TIOCTYTIOBO TIOYAJIO BiZIPOJIKY-
Batucs i po3BuBatucs. Ha 111 Bcecoios-
HoMy 3'i31i KosrocHukiB y 1969 p. 6yio
3atBepzkeHo [Ipumipauit CratyT KoJ-
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00Kmop Wpuou4HUX HAyK, npoghecop,
uaen-xopecnonoenm HAH Ykpainu,
akaodemix HAIlpH Ykpainu,

20406HUTl HAYKOBUIL CNIBPOOIMHUK

6i00iny npobaem azpapnozo, 3eMeaAbHO20
ma eKo0.102iuH020 npasa

(Incmumym odepicasu i npasa

im. B. M. Kopeuvkoeco HAH Ykpainu),
3acayxcenuil 0isu Hayku i mexniku Yxpainu

rocrty (mami — CratyT), sikuii 6yB 1IpaBo-
BOIO (hOPMOIO pETYJIIOBAHHS KOJITOCITHIX
BiJlHOCHH. PernTa BiZIHOCHH y CiJTbCbKOMY
TOCTIOZIAPCTBI PeryJioBaacs IMapTieo Ta
ypsiom. 3rigno 3i Cratyrom Bizibpani y
ceJIstH 3eMJIst 1 MaitHo OyJIn 3apaxoBaHi /10
kosrocHux (ouais [1]. IlatioBi dbonan
kosrocirkiBs Cratyrom He Tepenbaya-
sicst. TakuM 9MHOM, KOJITOCITHUKY OyJin
Bifluy:KeHI BiJl MaliHa KOJTOCIIiB, BOHU
(hakTUYHO BTPATUJIM CTATyC BJIACHUKA
KOJITOCITHO1 BJacHOcCTi. [lep:kaBa B3suia
KypC Ha MOHOTOJIbHE (DOPMYBaHHS €/11-
HOI  3arajibHOHApOJHOl  BJIACHOCTI.
3 MeTOI0 TOJAJBIIOTO YCYCHiThHEHHS
KOJITOCITHOI 1 JIepsKaBHOI BJIACHOCTI GyJin
peasti3oBaHi 3aX0/Id MO0 MIXKTOCTIOAAP-
cbkOl (MIKKOJITOCITHOI) KooImepartii Ta
arpoInpoMuUC/IOBOi iHTerpaitii. BijnosigHo
no Craryry 14 xBitua 1977 p. Pana
Minictpis CPCP 3arBepauna 3saranbHe
[TosmoskeHHsT PO MiKTrOCIIOAApChKi ITijI-
npuemctBa [2]. Ha migcrasi 3arasbHOTO
nosio:kenass Pamgoio MinicTpiB YPCP
Oy 3aTBepisKeHi peciyb/iKaHCbKi
MTOJIO’KEHHST TIPO  MiKIOCIIOAPChKi TTijI-
npueMcTBa (opranisailii) 3 OKpeMUX raJry-
3el ClIbChKOTO TocToapeTna [3].

7 tpynus 1978 p. Paga MinicTpis
CPCP 3zarBepamma IlonoxenHs TIpo
BUpoOHUYEe 06’€IHAHHS Y CLIBCBKOMY
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rocrofiapctsi. HazBanumu nHopMaTtuBHU-
MU akTaMu OyJia 3arpoBajKeHa MoJIiTH-
Ka arpolpoOMMCJIOBOI iHTerpaiii, sika
3amovarkyBajia 00’€HAHHS JepsKaBHOI
i KOJITOCITHOT BJIACHOCTI 1 CIIpUsiia yTBO-
PEHHIO €IMHOI JepKaBHOI (3araabHOHA-
POJIHOI) BJIACHOCTI MIJISIXOM YTBOPEHHS
BupoOHUuKx 00’exHans (nam — BO), no
CKJIa/ly SIKUX BXOJIUJIA PAJITOCIIN, KOJITOC-
MU Ta iHII KOOTIePAaTUBHI MiAITPUEMCTBA
3 €IUHUM OpraHoMm yupasiiHusa. [lo
yucja CHUIBHUX O3HAK MiXKTocmoaap-
CbKOI KooIlepailii Ta arpornpoMHUCIOBOI
iHTerpaltii BiIHOCWUJIOCS 1 BeJIeHHS ClJib-
CbKOTO TOCIIO/IaPCTBA.

ArpapHa ToJliTUKa B TOW 4ac po3rJis-
JIAETHCS K YIOPSAAKOBAHA JISIIbHICTD
Jep>)KaBHUX OpraHis, 1110 BU3HAYAIOTh
MeTy, hopmu i PyHKILiT 3araTbHO/IEPKAB-
HOI TTOJIITUKHU Y ¢epi CIIIbCBKOTO TOCIIO-
JlapCTBa, peasisalfifo MOoJiITUKO-TTPaBo-
BUX, EKOHOMIUHUX, OpraHizamiiiHmx i
(hiHaHCOBUX 3aXO0/IiB 1010 3a0e3eUCHHS
HaI[lOHAJIBHUX iHTEpeciB i Ge3lexku aep-
JKaBU B IIJIOMY, HEXTYIOUU IpaBamMu
CeJISTH Ta IHIMUX Cy6'€KTIB TOCIOAapIo-
BaHHS.

[TpaBo3HaBIi 1O0TPUMYBAINCS L1YMKH,
10 EKOHOMIUHY MOJIeJTh CyCIIJIBHUX Bijl-
HOCUH B arpapHiii cdepi MaloThb CTBOPHU-
THU Il OOTPYHTYBATH EKOHOMICTH, & ITPABO-
3HaBIli TIOBUHHI HAKJIACTU HA TAKy €KOHO-
MiuHY MOJEJIb IIPABOBY 0OOJIOHKY i CTBO-
PHUTH CUCTEMY TIPABOBOTO 3a0e3TedeHHsT
3M1MCHEHHS TOJITUYHUX, €KOHOMIUHMX
KOHILEIIIN Ta BIAINOBIAHUX 3aBJaHb
HOBUMU JIepKaBHO-TIPUBATHUMU (popMa-
MU TOCIOIAPIOBAHHS.

Po3BUTOK  BUPOOHUYO-TOCIIONAP-
CbKMX 3B'SI3KIB B OCTaHHI POKU TEpes
posnagzom CPCP 0yB crupsiMoBaHuil Ha
MTOCUJIEHHST MIsKTOCITOZIapChKOI KooTepa-
1[ii Ta arpompoMMCJIOBOI 1HTeTpallii,
30KpeMa Ha TIOE€THAHHS CITIJIbHOTO BUKO-
pUCTaHHS KOJITOCIIAaMHU, PaATrOCIaMH,
IHIMUMY TATTPUEMCTBAMU Ta Opraxisa-
I[isIMU  arpOIIPOMUCJIOBOTO KOMILJIEKCY
(mam — AIIK) matepianbHUX pecypciB
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Ha BUKOHAHHS I1POJIOBOJIBYOI ITPOIPaMHU,
B ocHoBi skoi AITK posrisinases sk eau-
HUIl IHTErpoBaHWN O0'EKT YIPaBJIiHHS,
MJIaHyBaHH4, (hiHAHCYBAaHHS, MaTePiaib-
HO-TEXHIYHOTO TOCTaYaHHsl, BUPOOHMU-
1ITBA i peasizailii CiJibChKOTOCTIONAPChKOL
MPOJYKIIil, TIPOBiIHA POJIb SIKOTO HaJe-
JKasa iepsKaBi.

Bupo6Hn4o-rocrogapehbki BiHOCHHI
BCiX Cy0’€KTiB roOCIOAapIOBaHHS, 3aCHO-
BAHMX HA JIEP;KaBHIN 1 KOJTOCITHO-KOOIIe-
paTUBHIM BJIACHOCTI, CKIIaamcs y cepi
MIZKTOCTIOZIApCHKOI  KooTlepallii Ta arpo-
TIPOMUCJIOBOI 1HTeTparlil Ha OCHOBI CITLIb-
HOI MiSJIBHOCTI, TOCTIOJAPCHKUX OTOBO-
piB, OrOKETHOrO (DiHAHCYBAHHS, BUILY-
YeHHsI | BUKOPUCTAHHSI YaCTKY TIPUOYTKIB
JIePKaBHUX ITIIIPUEMCTB, TIPHOYTKOBOTO
MO/IATKY 3 KOJITOCIIIB, KOIITIB IIEHTPasIi30-
BaHux (QoumiB cucremu /lep:karponpomy
CPCP, cybcuaiii i morarttiid, iHmumx Gopm
€KOHOMIYHOTO cTuMyJdoBaHud. Iligcy-
MOBYIOYH, MOKHA 3pOOUTH BUCHOBOK, IO
IS TiBUIIEeHHS e(eKTUBHOCTI arporipo-
MECJIOBOI iHTerpartii moTpi6HO OysI0 Tij-
BUII[yBaTH POJIb IIpaBa B peryJioBaHHi
BUPOGHUYO-TOCHIOAAPCHKUX 3B'SI3KIB B
ATIK, 3abesneuyBaTii PO3UIMPEHHST TOC-
MO/IAPCHKUX TIPaB  MIKTOCTIOAAPCHKUX
MIIPUEMCTB, BUPOOHUYNX 00 €HAHD,
pisHux ¢GhopM BIACHOCTI, BIOCKOHAJICHHS
JIOTOBIPHUX BiJTHOCHH, BUKOPHUCTAHHS
HOBUX (hOPM TOCTOMAPIOBAHHS, AJIMiHi-
CTPAaTUBHUX METO/(iB yIIPaBJIiHHS, IIPUTA-
MaHHMX Yy4YaCHMKaM arporpoMUCIOBOI
iHTerpartii.

ArpapHa TOJIITUKA TiCJIS MPOTOJIO-
IIEHHsT He3aJeXHOCTI Ykpainm Oyiia
BusHauena B OcHoOBax HaIiOHAJbHOI
€KOHOMIYHOI MOJITUKN YKpainu (pami —
Ocnosn), cxBasennx [loctanoBoio Bep-
x0BHOI Pamm Ykpaiuum Bim 24 OepesHs
1992 p. OcHoBu nependavann MPOBEIEH-
Hs1 arpapHoi pedopmu, sika Mama OyTu
y3roJ/pKeHa i3 3axoJaMu I10/I0 PO3/ep-
JKaBJIEHHS arpapHOi eKOHOMIKH 1 TpuBa-
TU3allil Jep:KaBHOTO MaifHa Ta 3eMJ,
JeMoHoIoti3zaIii BupooHuirrea. Ha sxaib,
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MOJTITHYHA BOJISI IepKaBu OyJia CIpsiMo-
BaHa He Ha TIOEHAHHS iHTEpeciB epsra-
BU 1 CeJITHMWHA, a HA PyHHAIlif0 opraHisa-
mitinux ¢dopm rocrnozapioBannd. [lle B
1991 p. IcTutyr nepxaBu i mpaBa
iMm. B. M. Kopenbkoro HAH VYkpainn
yepes Ilpesumito HAH Ykpainu nampa-
BUB 710 Pagu MinicTpiB Ykpainu mojan-
HS1, B IKOMY OOTPYHTYBaB HEIOILIBHICTD
npuitHaTTa  3akony Ykpainu «IIpo
KOJIEKTUBHE CiJIbCbKOTOCTIO/IaPCHhKE TTi[T-
MPUEMCTBO», 1 TIPOTIOHYBAaB NPUNHATHU
3akoH Ykpainu «IIpo cinbcbkorocto-
JapCbKy Koollepaliiio», SKUM IPOIOHY-
BaJloCd He JIIKBiJIOBYBaTU KOJTOCIH, a
pedopmyBaT iX y CiJIbCBKOTOCIOAP-
ChKi KOOTlepaTUBU, MOOYAyBaBIIU Ha
MIKHAPOJIHUX KOOTIePAaTUBHUX IPUHIU-
nax. /lepxkaBa minwia iHIIMM IIJISXOM.
Kousroctiu Oysii 11epeTBOpeHi B KOJIEK-
TUBHI CITBCHKOTOCTIOAAPCHKI TTATTPUEM-
ctBa (nami — KCII), gxi BusgBuamcs
HeedeKTUBHUMH. 3akoH Ykpainu <«IIpo
CiJIBCBKOTOCIIO/IAPChKY  KOOIepaliios
Oy.1o mpuitasaTo suire B 1997 p., ae yac
JUISL BiTHOBJICHHSI KOoTIepailii OyJio 3rasi-
Ho. KCII, ne 3abesneuynBiin edeKkTUB-
HOCTI, IT0YaJIi po3majiaTucs. Y pasi npu-
nuHeHHsT misibHOCTi 06’ennanp BO
3000B’s13aHe MTOBEPHYTH TOCTIOAPCTBAM-
yUYacHUKaM, siki BUOYBAIOTb 3 HOTO CKJIa-
Iy, maii (4acTky) y CIJIBHOMY MaliHi;
IpaBo Ha NPUOYTOK, SIKUH IOBHICTIO
HAJIE)KUTh TOCIIOAAPCTBAM-yYaCHUKAM i
BUKOPHUCTOBYETHCA B TIOPSA/IKY Ta Ha ITiJi,
[0 BU3HAYAIOTHCS 300paMu YIIOBHOBA-
JKEHUX MPe/ICTAaBHUKIB; MIPABO HA YIIPaB-
minnst pisuipHicTio BO Ta 6patit yyactsb y
BUPIIIEHHI BCIX IUTaHb WOTO BUPOOHM-
Y4O-TOCIIOJIAPCHKOI JISIIIBHOCTI B MOPSIIIKY,
BCTaHOBJIEeHOMY cTaTyToM BO um goro-
BOopoMm [4, 116-117].

Baxkmmse wmiciie y cdepi mixrocro-
JIapChbKOI Kooleparlii Ta arporpoOMUCTIO-
BOI iHTerparlii 3aiiMaB (hakTOp yIHpaBJIiH-
HS Y MIXKTOCIIOJIAPCHKUX ITiIITPUEMCTBAX
ta 06’eaHanHsx. I[lepmumii i3 HUX — 1e
30epekeHHsT TOCIOJAPChKOI CaMOCTiii-
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HOCTI KOJITOCIIIB, PaJAroCIIiB, iHIMNUX ITij-
MIPUEMCTB Ta OpraHizalliii, 110 BXOAATD /10
CKJIA/ly MIXKTOCHOJAPChKUX MiJATIPUEMCTB
i 00’eTHAHD, TEMOKPATHIHUN T[EHTPATI3M
B OpraHisaiii ynpaBiiHHS BUPOOHUYOIO
JUATBHICTIO MiKTOCIIOAAPCHKUX  TTiITTPU-
eMCTB Ta 00’eHaHb. 30KpeMa, HassBHOCTI
[IPpaBa BUCTYTIATH CAMOCTIIHUM Cy0’€KTOM
[IpaBa y BHYTPIlIHBOTOCIIONAPCHKUX BiJl-
HOCWHAX 1 HaJlaHHS IIpaBa BUCTYIATH
CaMOCTIHUM Cy0’€KTOM TIpaBa y 30BHilII-
HIX BIJHOCUHAX.

[lo BakMBUX oOpraHizalliifHO-TIpaBo-
BHUX YMOB CTBOPEHHSI MiKTOCIOJIAPCHKIX
(MIKKOJITOCITHUX) TATPUEMCTB (1asi —
MTITI) y cisibcbKOMY TOCTIOAAPCTBI BiTHO-
CUTHCS BHECEHHS MAaOBUX YaCTOK MaiiHa
KOKHUM TIPUEMCTBOM Y CHIJIbHY
KOJIEKTUBHY BJIACHICTH CTBOPEHOTO ITiJ-
IIPUEMCTBA, SIKe BUBHAETHCS IOPUINYHOIO
ocob6oro. Yrpasinasg MI'TI 3aiiicHIOETbCS
3araJibHUMK 360paMu  YIIOBHOBaKEHIX
MPE/ICTAaBHUKIB TOCIO/APCTB-YYACHUKIB
3a TPUHIUIIOM: O/lHE MiAPUEMCTBO —
O/INH YTIOBHOBA)KEHWH TIPEJACTAaBHUK Ta
onuH rosoc. VIoro 3aCHOBHIKOM MOXKYTb
OyTH SIK KOJITOCITH, TaK 1 PaArOCIIN Ta iHIII
JlepsKaBHi 1 TOCITOAAPCHKi CiIbCHBKOTOCIIO-
Japcebki opranizaiii. [Ipu oMy KOKHUI
uien MTTI 36epirae rocrnosapcbKy camo-
CTiliHiCTh, Ma€ BJIACHUI OasaHC 1 IpaBoO
Oy TH YIIEHOM.

Busnanus MTTI topuanaaoo 0co60i0
03Hayae, MO BOHO Mae Bimocobene
MaifHO 1 MOIJIO Biji cBOro iMeHi HabyBaTu
MaliHOBI Ta HeMaWHOBI TIpaBa i HECTH
000B’s13Kk1, OyTH 1MO3UBAYEM 1 BiAIOBIIA-
yeM y cyai, To6T0 HabyBae craTtycy
1IMBIJIBHOI TPABO3/IaTHOCTI.

Bisbim BUCOKUM cTyIieHEM YCYCITisih-
HEHHSI TOCIIOAAPCHKOI AiSIBHOCTI KOJITOC-
11iB, PAJITOCIIB BU3HAYAIACS B3AEMO/IOTIO-
Mora MiK BHPOOHMKAMW; 3/iiiCHEHHS
BUPOOHUYO-TOCIIOAAPCHKOI AiS/IBHOCTI Ha
3acazlax ToCIpO3paxyHKy; BU3HAUYEHHS
paB Ta 0OOB’SI3KIB, TIOB'sI3aHIX 31 CITiJIb-
HOIO JIiAIbHICTIO; MOpaJibHA 1 MaTepiajabHa
3aiHTEPeCOBAHICTH MPAIliBHUKIB Y pe3yJib-
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Tatax CyCIiJIbHOTO BUPOOHUIITBA; OILIaTa
TIpalli BiIMIOBiTHO /10 11 KiJTBbKOCTI i IKOCTI;
HasIBHICTh CaMOCTiiTHOrO OGaslaHcy i mpaB
IOPUANYHOI 0cobu |5, 23—24].

[lo BaXJIMBUX YMOB CTBOPEHHSI MiX-
roCIIOZIaPCbKOr0 TiJITPUEMCTBA  BiJIHO-
cuthest 00’eHanHsT yacTky (Tast) (piHaH-
COBUX 1 MarepiasbHO-TeXHIYHUX PecypciB
rOCIIO/IaPCTB-YYaCHUKIB, 10 KOOIepy-
I0ThC, 1 CTBOPEHHS 32 PaXyHOK 00’€[HaHOl
YACTKU CIIJIBHOTO MaiHa, a TaKOK HOro
paBoBuUii pesknM [6, 68—69, 74].

Berynatoun 0 ymcsia rocmoapcTs-
YUYACHUKIB BUPOOHUYOTO 00’€qHaHHS,
KOJITOCTIY, PAATOCTIN Ta iHII MiATPUEM-
cTBa Ta opraHizanii HabyBaaum Taki
mpaBa: MPaBO BJACHOCTI (KOJTOCIH Ta
iHII KooTmepaTuBHI i IPOMAJIChKi opra-
Hi3allii) Y¥ IIPaBO OTEPATUBHOIO yIIPaB-
JiHHA (PaATOCTIN Ta iHII JepKaBHI il
MPUEMCTBA) MATHOM MIXKTOCIIOZIAPCHKO-
ro MiANPUEMCTBA BIANOBIAHO M0 iX
matioBoi yuacti. [Ipu tbomy mpaBy BJjiac-
HOCT1 (4M IpaBy OIEPATUBHOTO YIIPaB-
JIIHHA) TOCIHO/aPCTB-YYaCHUKIB Kopec-
MOH/yBajla 4YacTKa pe3yJbTaTiB TrocIio-
JIapCHKOI JiSJIBHOCTI, TOXO/IB.

Bignmosigno no cr. 36 Koncruryii
YkpaiHu rpomMa/isiHu YKpaiHu B yMOBax
He3JIESKHOCTI MAIOTh MPaBO Ha CBOOOIY
o0’eHaHHg y TIPOMaJChKi Opramisariii
JUIST 3/IIMCHEHHS 1 3aXUCTY CBOIX MpaB i
cBOOOZ Ta 3aJI0BOJIEHHS TOJITUYHUX,
€KOHOMIUHUX, COLIaJbHUX, KYJIBTYPHHUX
Ta iHmux iHtepeciB. IIpaBoBuii craryc
IPOMAJICbKUX OpraHi3alliii peryJiroeThCs
3akonom Ykpainu «IIpo o6’exHanHs
rpoMafisiHy. Y 1IbOMY 3aKOHI 3a3HAYEHO,
1110 BiH He MOUIMPIOETHCS HA KOOTlepaTu-
BH, SKi € TAaKOK OfIHI€IO 3 (hopM rpoma-
chKuX opranizamniii. [le 06yMoBeHO THM,
110 JIISIBHICTh KOOIEPATUBIB PETYJIo-
€THCS IHIIUMU CIel[iaJIbHUMU 3aKOHAMU:
«IIpo croskmBuy koomepartio» (1992 p.)
[7], «IIpo cisbchbKOTOCTIONAPCHKY KOOTIE-
parito> (1997 p.) [8], «IIpo kpemuTHi
crisikm» (2001 p.), «IIpo xoomneparito»
(2001 p.). Ile osmauae, 1O jepskaBa

136

MOBUHHA TMPOSIBJSATA TYpOOTY PO PO3-
BUTOK 1 palfioHajbHe BUKOPUCTAHHS KOO-
nepaTuBHUX (DOPM IiAIBbHOCTI 1151 3a6€e3-
MEYEeHHS CIIOKUBYNX TTOTPeO HACETIEHHS,
N0 3POCTalOTh, a TaKOXK MPOAYKIIii
BUPOOHUYO-TEXHIYHOIO IIPU3HAYEHHS,
KUTJI, podoTax, mociayrax. Buxompsuu 3
oOCTaBuUH, B AKUX ONMHUIACH YKpaiHa, a
TAaKOX 3 YPaXyBaHHSIM CTPATETiuHUX
3aBJlaHb 11 CTAHOBJIEHHS SK JepKaBH,
arpapHa ToJIiTHKa, 1110 nodaia ¢GopMmyBa-
THUCS, TOKJWKAaHA BUKOHATHU JIEKIJIbKA
BUHATKOBO BaKJUBUX (YHKILIN, SIKi €
oboB’sa3koBuMHU.  HaliBaxauBimmumu
cepell HUX € TOJITUYHA, IO TOBUHHA
BijlirpaBaT¥ BUHSATKOBO BAXKJIUBY POJIb Y
06y I0Bi HOBOTO CYCHIIbHO-TIOITHIHO-
ro Jjajay, BuaHaueHoro KoHcTuTyti€o
Ykpainu; eKoHoMiuHa, sKa mnepeabavae
BIIPOB/KEHHSI PUHKOBUX BiJIHOCHH;
cOIliaJIbHO-eKOHOMIYHa;, BiliCbKOBO-000-
POHHA; colliaJibHa; MaKPOEKOHOMIUHa;
TEeXHIKO-TEXHOJIOTIYHA; COLialbHO-IICU-
XOJIOTIUHA; EKOHOMIUHA; KaJ[pOBO-YyIIPaB-
JIHCbKA; HOPMATUBHO-TIPABOBA, sKa
MOKJIMKAaHA MIJISIXOM [TPABOBOTO PETYJITO-
BaHHs 3a0e3MeYnTH peaisalliio mepepa-
XOBaHUX Ta iHmMX GyHkIin [9, 10-12].
[Ticng mporoJionieHHs He3aJeKHOCTI
JiepskaBa Majia HaMip BXKUTH HU3KY Tpa-
BOBUX 3aXO/IiB /IJIsT PO3BUTKY CiJIbCHKOTO
roCIoJIapcTBa, 1Woro pedopMyBaHHS i
MATPUMKH Pi3HUX (DOPM BJIACHOCTI i TOC-
nojiaproBaHHs. Ha BUKOHAHHS 1IUX 3aX0-
niB OyJO TPUUHATO HU3KY 3aKOHIB,
3okpema: «IIpo KoJieKTMBHE CiTbCHKO-
rocrogapebke mianmpuemctBo» (1992 p.)
[10], «IIpo censucwvke (pepmepcbke)
rocriofiaperso» (1991 p.) [11], «IIpo Bhe-
CEHHsI 3MiH i JIOMOBHEHD JI0 3eMeTbHOTO
Kojiekcy Ykpaincbkoi PCP» (1992 p.)
[12], Tekper KabGinery Minictpis Ykpai-
uu Big 17 tpasug 1993 p. «IIpo ocobim-
BOCTI TpwBaTu3allii MaifHa B arpompo-
MUCJIOBOMY KomILiekci» [13]. OcrHoBHOTO
METOI0 IIMX 3aBaHb OyJI0: pyiHAIlis KOJI-
TOCITHOTO JIajly, CTBOPEHHSI TIPUBATHUX
opMm rocmomapioBand, IMepeBeleHHS
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CIJIbCBKOTO TOCIO/IapCTBa Ha PUHKOBI
BijHocuHu. Peasizaiiss 1ux Ta IHIIAX
3aKOHIB MpPOCTeXyBajlacsd y TMpoIeci
arpapHoi MOJIITUKY Ta arpapHux pedopM.
OcHOBU  JIep’KaBHOT TOJITUKH Y
O0/KETHIN, KPEeJAWTHIN, MMiJbOBIH, pery-
JATOPHIN Ta iHMMX cdepax Aep:KaBHOTO
VIOPaBJiHHSA MO0  CTUMYJIIOBAHHS
BUPOOHWIITBA  CiJTbCHKOTOCHOAAPCHKOT
MPOYKIIii Ta PO3BUTKY arpapHOTO PUHKY,
a TakoK 3abe3nedeHHs MPOJOBOJIBYOL
Ge3leKW  HACEJEeHHsS  BPEryJboBaHi
3akoHoM Ykpainu Bijx 24 yepsusa 2004 p.
«ITpo nepskaBHY MiJITPUMKY CIJIBCHKOTO
rocriofiapctBa Ykpaiaus [14] 3 mactym-
HUMM 3MIHAMU 1 JIOIIOBHEHHSIMU.
3akoHOM TependayeHo HU3KY 3aXOJIiB
1I0/I0 HiJATPUMKH CiJIbCHKOrOCIIOAP-
CHKUX TOBapOBMPOOHUKIB, Cepeil SKUX
cTBOpeHHs Arpapnoro ¢donmay, ArpapHoi
6ipski, DOHIY arpapHUX CTPaXOBUX CyO-
CUJIiH, BIPOBA/KEHHS PEKUMY JleprKaB-
HUX 3aCTaBHUX 3aKyIliBeJb, HaJaHHS
JIOTallifl y TBApUHHUIITBI Ta iH.
PedopmyBannga arpapuoi cdepu mpo-
BOJIMJIOCS] TIOBIIBHO Ta Hee(eKTHUBHO.
B VYkpaini cnocrepiraBesi piskuii craj
CLIBCHKOTOCIIOAAPCHKOTO BUPOOHUIITBA.
[Topisasro 3 1990 p. y 1996 p. 3menneno
BUPOOHUIITBO 3epHa Ha 58 %, IyKpY i
M'sgca — Ha 60 %, mosoka — Ha 76 %.
3i s6urkamu 3axinuniu 1996 p. 6,6 Tuc.
HiIPUEMCTB arpapHoOro cekropa, abo
54 % ix 3aranbHol KisbKocTi. [l mosrin-
ImeHHs cTaHoBuina BepxoBua Pana
Yxpainu 17 uwepBua 1994 p. mpuiinsana
[ToctanoBy «IIpo nomosantg KpU30BOTro
CTaHy B arpolpoOMMCJIOBOMY KOMILIEK-
ci». Ilomanpimiuii pPoO3BUTOK arpapHoi
pedopMu TIOB’sI3yBaBCS 3 YAOCKOHAJIEH-
HSM 3eMeJIbHOTO 3aKOHO/IaBCTBA 1 Malo-
BaHHAM 3eMeJlb KOJIEKTUBHUX ClJIbChKO-
TOCTIOZIAPCHKUX TAMIPUEMCTB, BCTAHOB-
Jeaux ykazamu [Ipesugenta Ykpainu Bijg
10 mucronana 1994 p. «IIpo nesigknaani
3aXO/lM 1[0/I0 IIPUCKOPEHHS 3eMeJsIbHOI
pedopmu y cdepi cisbcbKkoTrOCIONAP-
cbkoro BupobGHuITBay [15] i Bix 8 cepr-
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st 1995 p. «IIpo mopsiiok maroBanms
3eMeJib, MepeflaHnX Y KOJIEKTUBHY BJIaC-
HICTh ClJIbCBKOTOCIIOAAPCHKUM ITi/ITIPH-
€MCTBaM i opranizarisms» [16].

[Ipote wi ipoBesneni arpapHi pechopmu,
Hi TTal0OBaHHA MaifHa i 3eMeJsib KOJITOCIIiB
i KOJIEKTUBHHUX CiJIbCHKOTOCITOAAPCHKUX
MIMTPUEMCTB, Hi CTBOPEHHST CEITHCHKUX
i (hepMEPCHKUX TOCIIOIAPCTB, Hi BUPIillEH-
HS COIIAJIBHUX TTUTaHb Y CLIBCHKIN Miciie-
BOCTI He 3a0e3IeYrin IPUHIUINB PiBHO-
MIPABHOCTI CeJITH Ta IHIIMX YYaCHUKIB
pedopMyBaHH:, Hi CIIPaBEIJIUBOCTI PO3-
MO/ILIBYUX TIPOIIECiB, Hi 33/J0BOJICHHA 1X
IIpaB Ta EKOHOMIYHUX iHTEPECiB, Hi iBH-
meHHsT ePeKTUBHOCTI TOCTIOAPIOBAHHS.

[ocBin miaTBepauB, 10 B YMOBax
pedopMyBaHHd, pO3JEPKABIEHHS Ta
NpUBaTU3allil OHIEI0 3 TMPUUYNH KPHU30-
Bux gpuni B AIIK crano 3naune 3men-
IMEeHHs Y ClIbCbKOTOCIOIAPChbKUX TOBA-
POBHUPOOHUKIB MaTepiaJlbHUX PeCypCiB,
KOIITiB, OCHOBHMUX (DOHAIB Ta 00OIroBUX
3aco6iB. B 0co6aMBO CKPYyTHOMY CTaHO-
BUII OMUHWUJIUCS HOBI (hOPMU TOCTIO/IA-
ploBaHHA: (epMepchKi TOCIOIAPCTBA,
0COOMCTI CEITHCHKI TOCIIOIapCTBa, BJIAC-
HUKW 3eMeJbHUX MmaiB. OTpumaBIim
3eMeJIbHI HaJiJyd, BOHU 3aJUIININCSI
HAOAMHIN y BUPILIEHH] U TaHb IPUIOaH-
Hg MarepiaJbHO-TeXHIYHUX 3aco0biB.
BincyTHicTb iHBECTHUITI I, KOIITIB, HEMOK-
JIMBICTh OTPUMATH HEOOTSIKINBI KPeIu-
TU He JIaBaJIX iM 3MOTU 3aKYTIUTH BijIIO-
BiJIHY CLJIBIOCIITEXHIKY, 100pHBa, 3ac061
XiMIUHOTO 3axXMCTy POCJUH, TaJUBHO-
MacTUJIbHI Marepianu, 30yayBaTu TIPH-
MillleHH [JIsl TBapyH; OiIbIIicTh hepme-
PiB i cesIsTH-TIAalOBUKIB HE MOTJIN 3BOJIU-
TH KiH1i 3 Kiamgmu. Came 3 TUX TPUINH
KUIBKICTh CeJITHCHKUX ((hepMepChbKUX ) TOC-
noxapets, siki Bunukim y 1952-1956 pp.,
rmoyasia 3MEHITyBaTUCS 1 B TEPIT POKU
APYTOTO THUCSUYONITTA 3yNUHUJIACT Ha
rmo3HauIi 3,6 THC. TOCTIOIaPCTB.

17 nunus 1997 p. Gysno npwuiiHsATO
3akon Ykpainm <«IIpo cisbcbkorocmo-
JapcbKy Koolepaliiio» [8]. 3rigHo 3 HuM
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CeJITHU OTPUMAJIM MOSKJIMBICTD 3TyPTOBY -
BaTHCS B OOCJIyTOBYIOUi KOOIEPAaTHBH,
o0’enHyBATH KOUITH Ta 3YCUJIIS [IJIsT
CITIBHOTO CLIBCHKOIOCIIOAAPCHKOIO BUPOO-
HUITBA, asie yac Oyio 3rastno. Hui mportec
ob’'eHaHHsST (hbepMepiB i cesisiH y Koolepa-
TUBU TaJbMYETBHCSI, OCKITBKU OCOOUCTI
CEJITHCBKI TOCIIO/IapCTBA BiKe Tepeiain
3eMeJIbHI Tlal KMITJIMBUM (epMmepam y
JIOBTOCTPOKOBY OPEH]LY.

He cmpusas po3BuTky Kkoomepartii i
VYkas Ilpesuzsenta Ykpainu Bin 3 rpyans
1999 p. «IIpo HeBigKIAAHI 3aXOAH OO
MPUCKOPEeHHS pehOPMYBaHHS arpapHOTO
cekTopa exoHoMiku» [17]. KinbkicTb
CIJTbCHKOTOCTIOMAPCHKUX  MiIMTPUEMCTB,
3aCHOBAHUX Ha KOJEKTUBHIH, y TOMY
YHCJI Ha KOOTIePaTUBHIN BJIACHOCTI, TIPO-
NOBKyBasio 3MeHIryBarucs. HesBaskaro-
YU Ha Te, 10 3eMeJIbHUI KOJIeKC YKpaiHu
3a00pOHSIE TIEPEBEIEHHST 3eMeNb Cilib-
CBbKOTOCIIOZIAPCHKOTO IPU3HAYEHHS B
IHIII KaTeropii 3eMeJb, 1€l TPUHITUIT Ha
NpPaKTUIli He BUKOHYETbcs. barato
3eMeJb  CLIbCHbKOTOCIIOAAPCHKOTO TPH-
3HAUEHHS I1i/] PI3HUM IIPUBO/IOM BUJIyYa-
€ThC 13 TII€T KaTeropii i MepeBOJANTLCI Y
3eMJIl HaceJIeHMX IIYHKTIB, a IIOTIM —
MPOJAETHCS 3a CIIEKYJIATUBHUMU I[iHAMU
iHmuM ocobam. BHac/igok 1mboro Kijb-
KiCTb 3eMeJIb CLIbChbKOIOCIIOAaPCHKOTO
MPU3HAYEHHS 3MEHITYETHCS.

3akonoM Ykpainu Big 10 Jjummag
2003 p. «IIpo koomnepariito» BcTaHOBIE-
HO, II0 B KOOIEpaTHUBi, KPiM ITailOBOTO
(ongy 31 BCTyImHUX BHECKIB 1 Bifpaxy-
BaHb Bijl 10X0/y (POPMYETHCST HETIO/1/Th-
Huit oy [18]. [IpuHIUTIOBOIO 03HAKOTO
11boro (hoHAY € Te, MO B pasi JiKBijaIii
KOOTIePaTUBY KOIITH HOTO dYJIeHaM He
MOBEPTAIOTHCA, a 32 PIIEHHAM 3arajb-
HUX 300piB IepeaoThCs THITMM KOOIe-
paTuBaM i BUKOPUCTOBYIOTbCSI HA PO3BU-
TOK KOOTIepallii B I[iJIOMY.

20 nucronaza 2012 p. 6yB npuitHATHN
3akon Ykpainu «IIpo BHecenHs 3MiH 710
3akony Ykpainu “Ilpo cisbebrorocto-
JapcbKy Koolepatio”» [19], akum B1o-

138

CKOHAJIOETBCA TPABOBE PETYJIIOBAHHS
ClIIbCBKOTOCTIONAPCHKUX  0OOCIYTOBYIO-
4rX Ta BHUPOOHUYUX KOOIEPATUBIB.
Y 3akoni 6ijblI YiTKO BH3HAYEHI OCO-
6JMBOCTI  TOCHOZAPCHKOI  isSLIBHOCTI
CLIIBCHKOTOCTIONAPCHKIX 0OCTYTOBYIOUIX
i BUPOOHMYMX KOOIEpPaTUBIB, IpaBa
BJIACHOCTi KOOTIEPATUBY, MUTAHHS JisL/Ib-
HOCTI KOOTIepaTUBHUX 00 €HaHb, B3ae-
MOBIZTHOCWH JIep:KaBU 1 KooTepariii, aep-
JKaBHOI THATPUMKM CLIBCBKOTOCIIOAP-
CHKUX OOCJIyTOBYIOUHX KOOTIEPATUBIB,
MiATBEPIKEHO, 10 MPaBO BJACHOCTI HA
3eMJIIO Ta TIPABO KOPUCTYBAHHSI 3eMeJTh-
HOIO JIUISTHKOIO KOOTIEPATHBY HaOyBAa€ETh-
csl CLTbCHKOTOCIIOAPCHKUM KOOTIepaTH-
BOM BIi/ITIOBI/IHO 710 3€MEJIBHOTO KOJIEKCY
Ykpainm.

Jlume B ocTaHHI POKM arpapHO-eKo-
HOMIUHE CTAHOBUINE YKpaiHU CTajo
nogtinmyBatucs. Tak, y 2013 p. mopiBus-
HO 3 2012 p. iHmEKC CiTBCHKOTOCTIONAP-
cbKOro BupobHuiTBa cranosus 113,7 %.
IHgexce obcsary BUPOOHMIITBA IPOMYKILT
pocaunnunTBa — 1181 %. 3arambuuii
BaJIOBUIT 30ip 3epHOBUX 1 3¢pHOOOOOBUX
KyJbTyp — 630 MJTH T, a iX cepesiHst ypo-
KamHicts — 39,9 11 i3 rekrtapa. Iamekc
00CsITy BUPOOHUIITBA MTPOAYKITT TBAPHH-
HUITBa TMOpiBHAHO 3 2012 p. cTaHOBUB
104,8 %.

[Ipore nepsxaBa He 3abesmednsa
3MEHILEeHHs y Kpaiui piBHs 0e3pobiTTs,
y TOMy uucai B arpapHiil cdepi. Tak,
Yy CIJIbCBbKill MICI[EeBOCTI PiBeHb 3apee-
cTpoBaHoro 6e3pobirrs 3pic Ha 0,6 1. 1. i
CTAHOBUB 2,5 % TIpale31aTHOTO HACeJIeH-
HS I1panesjaTHoro Biky [20].

BaxknuBo 3po6uTH BUCHOBOK, IO
MojIasbllle BIOCKOHAJEHHS arpapHoi
MOJIITUKU B YKPaiHi MOXKJIUBE NIJISIXOM
3/11ICHEHHSI nyOiYHO-TIPUBATHOTO
naptHepctBa. Ile HoBa opma crisbHO-
TO TOCTIOZIAPIOBAHHS Y CIIBCBKOMY TOC-
MO/IAPCTBI JIep’KaBHUX, KOMYHAJTbHUX,
KOOTIEPATUBHUX i TPUBATHUX TOBAPOBU-
POOHMKIB.
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[Mopsiok 3ificHeHHsT TTyOIYHO-TIPU-  TTAPTHEPCTBO B CiJTbCHKOMY TOCIHOJAp-
BAaTHOTO TAapTHEPCTBA B arpapHiii cdepi CTBi», MOKJIABIIN B MOTO OCHOBY 3aKOH
MoxkHa Oysio O BperymoBaTH cremiaib- Ykpaiuu Big 1 sumas 2010 p. «IIpo mep-
HUM 3aKOHOM «IIpo 1y6 iyHO-IIpUBaTHE KAaBHO-NIPUBATHE TTapTHEPCTBO> [21].
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CemuuKk B. I. MpaBoBi npobnemu arpapHoi nonitmkn YkpaiHu
AHoTauif. Y cTaTTi po3rnaHyTo NpaBoBi NpobieMu arpapHoi NoMiTUKM YKpaiHW. 3a3HayeHo,

LLLO eKOHOMIYHY Mofefb CYCMiflbHUX BIAHOCUH B arpapHin cdepi MatoTb CTBOPIOBATY 1 OOI'pyH-
TOBYBATN €KOHOMICTW, @ NPABO3HaBLLi MOBWHHI HAKMACTU Ha Taky eKOHOMIYHY MOZENb NPaBOBY
00O0JIOHKY | CTBOPUTU CUCTEMY MPABOBOro 3abe3neveHHs 34IMCHEHHS MOMITUYHMX, EKOHOMIY-
HMX KOHLLeNUiv i BiLNOBIAHMX 3aBAaHb HOBMMU AeP>KaBHO-MPaBOBMMY POPMaMM FrOCNOAAPIO-
BaHHs. 3pobneHo BMCHOBOK, WO Mofdanblie BAOCKOHANeHHs arpapHoi MomitMkn B YKpaiHi
MOXXJMBE LUNSXOM 3[iIMCHEHHS NyOiYHO-NPUBATHOrO NapTHepcTBa. Lle HoBa hopMa crinbHOro
rOCNOAApPIOBaHHA B CiflbCbKOMY rOCMOAapPCTBI AepPXXKaBHMX, KOMYHaNbHWX, KOOMEPaTUBHUX i
NPUBaTHMX TOBAPOBUPOOHWKIB.

Knto4oBi croBa: ekoHOMIYHa MoniTuKa, arpapHa cdepa, arpapHa pedopma, hopmm roc-

nogaptoBaHHA.
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CeMuuk B. W. MpaBoBbie Npo6nembl arpapHOi NONUTUKK YKpanHbI

AHHOTauus. B cTaTbe pacCMOTPeHbI MpaBoBble NPobieMbl arpapHON NOAUTUKNA YKPaUHBbI.
OTMeYEeHO, YTO 3KOHOMMYECKYID MOLenb OOLLECTBEHHbIX OTHOLLUEHWIM B arpapHon cdepe
LOMXKHbI CO34aBaTh 1 000CHOBbIBaTb 3KOHOMWCTbI, @ MPaBOBebl AOMKHbI HANOXMWTb Ha TaKylo
3KOHOMUYECKYI0 MOZefb MPaBoBYyD 0DOMOYKY M CO34aTb CUCTEMY MPABOBOro obecneyeHus
OCYLLEeCTBEHMNA MONUTUYECKMX, SKOHOMMUYECKMX KOHLEMUMM 1 COOTBETCTBYIOLLMX 3a4ad
HOBbIMW FrOCYAaPCTBEHHO-NPaBOBbLIMY POPMaMK X03aMCTBOBaHWSA. CAenaH BbIBOA, YTO Aalb-
Helllee COBEPLUEHCTBOBAHYVE arpapHOM NONUTUKM B YKPanHe BO3MOXHO NyTem OcCyLuecTBne-
HUS NyONNYHO-YaCTHOrO MapTHepPCTBa. DTO HoBas (DOPMa COBMECTHOrO XO3MCTBOBaHWS B
CebCKOM XO3ANCTBE roCyAapCTBEHHbIX, KOMMYHAbHbIX, KOOMEPATUBHbIX 1 YaCTHbIX TOBAPO-
npovn3BoOANTENEN.

KnioyeBble cnoBa: 3KOHOMUYECKas MOMWTMKA, arpapHas cdepa, arpapHas pedopma,
OpPMbI XO3ANCTBOBaHMS.

Semchyk V. Legal Problems of Agrarian Policy of Ukraine

Annotation. The article deals with the legal problems of agrarian policy of Ukraine. It is
indicated that the economic model of social relations in the agricultural sector should create
and justify economists and jurists should apply on an economic model of legal shell and create
a system of legal support of political, economic concepts and related tasks with new state and
legal forms. Further improvement of agricultural policy in Ukraine is possible through public-
private partnerships. This is a new form of joint management in agriculture, government,
public, cooperative and private producers. The basis of such a partnership can make public or
codmrgunfl or cooperative farms, which contracted as state or municipal enterprises and
individuals.

Key words: economic policy, agriculture, agrarian reform, forms of management.
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Ob’€EKTU 3EMEJ/IbHUX ITPABOBI/IHOCUH
B YKPATHI: TEOPETUYHUI ACITEKT

pobiiema 06’eKTa 3eMesIbHUX ITpa-
BOBIJITHOCHMH, He3BaykKalo4yu Ha Il
BaKJIUBICTD /IS CHCTEMU 3€MeJTh-
HOTO TIpaBa gK Tajy3i MpaBoBOI CUCTEMHU
YKpaiau, € OiHI€I0 3 HEJJOCTATHBO TOCJTi-
JUKeHUX Y 3eMeJIbHO-TIPaBOBIl HayIli.
Hepocnimxkenicts 1iei mpobaemu Hera-
TUBHO MO3HAYMJIACS 1 HA 3aKOHO/IABYO-
My BU3HaueHHI 00’€KTiB BIJHOCHH, sKi
PETYJIOIOThCSI HOPMaMU  3€MeJIbHOTO
3akoHojiaBctBa. Tak, y 4. 3 cr. 1
3eMeNbHOTO Kojiekey Ykpainu [1] Bcta-
HOBJICHO, 110 00’€KTaMU 3eMeJIbHUX Bijl-
HOCHH € 3eMJIi B MesKaX TePUTOpii YKpai-
HU, 3eMeJIbHI JIIJITHKYU Ta MpaBa Ha HUX,
y TOMY UMCJIi HA 3eMesibHI yacTku (11al).
Boanouac anasiz iHmMMX crareil 1boro
Kopekcy cBiguuTh, 1110 BiH BU3HAE ¢ iHIITI
00’€EKTH, K1 CKJIAJAI0THCS 100 3eMJI.
Y nwmBisictruHiN JiTepaTypi 3a3Hava-
€ThCst, 1O CyO'€KT i 00’€KT SBJISAIOTH
co6010 aKTUBHE i TaCUBHE HavYaja y Tpasi
[2, 64]. OTxe, 1UBiNTBHE TIPABO BiJIBO-
IUTH 00’€KTaM TPABOBITHOCUH TTACUBHY
POJTh, 110, OUEBUHO, € IPUHHATHUM IS
rayysi mpaBa, OCHOBHUM 3aBJIaHHSIM SKOI
€ CTBOPEHHSI CIPUSATIUBUX YMOB JIJIs
3MifiICHEHHST TUBIIBHUX TIPaB camMme
cyO’ekTaMy [MBIIBHUX PAaBOBIAHOCHH
Ta ix 3axuct. BogHouac taka posib 06’ekTa
He BIJIIOBI/Ia€ 3aB/IAaHHSIM 3€MEJIBHOTO
paBa sK Tajysi, HOKJIMKaHOoI 3a0e31eun-
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I1. KYJIMHNY

00Kmop ropuduyHUX HaykK, npoghecop,
3aeidysay 8i00diny npobaem azpapnoeo,
3eMeAbH020 Ma eK0402IMH020 Npasa

(Incmumym oepxcaeu i npaea
im. B. M. Kopeuvrkoeo HAH Ykpainu)

TH TIEPIIT 32 BCe OXOPOHY 1 palfioHabHe
Bukopucranus 3emerb. [lle B 20-x pokax
XX ct. ofiuH i3 KopudeiB HAyKHN 3eMeJib-
Horo mpaBa — l. €BTUXieB — 3a3HayaB,
M0 <«/IJId 3€MEeJIbHOTO TIpaBa XapakTep-
HUI He CrociO MpaBOBOTO PETYJIIOBAHHS
(nmoroBipHUII YK OJHOCTOPOHHIN) 1 He
cy0’€KTH TIPaBOBUX BIIHOCUH, a TOI
PevoBHil 00’'€KT — 3eMJIsI, TPU3HAYEHHSIM
SAKOTO € MaKCHMaJbHe BUPOOHUIITBO
IpOAYKTiB» |3, 28].

[Ipore TpuBanmuii yac HayKy 3eMeJb-
HOTO ITpaBa IiJIKOM 3aJI0BOJIbHSIIO cop-
MOBaHe y PaJSTHChKI 9acu KOHIENITYalTb-
He TOJIOXKEHHST, 3TIIHO 3 IKUM «00’€KTOM
3eMeJIbHUX BiIHOCUH... € TIJIbKU 3€MJIsS
K 00’€KT BUKJIOYHOI BJIACHOCTI Ha
3emitio...> [4, 85]. AmKe BUKIIOUHUM
BJIACHMKOM 3eMJyii  OyJja  JepskaBa.
I'poMazistHy 1 FOpUANYHI 0COOU BUKOPHC-
TOBYBAJM 3€MJIIO Ha TPaBi KOPUCTYBaH-
Hd, dKe BBAKAJIOCS TOXIJTHUM BiJi TTpaBa
BUKJIIOUHOI BJIACHOCTI JIep:KaBW Ha
3emJrio.  BifmoBigHO, 1HCTUTYT TpaBa
BUKJIIOUHOI BJIACHOCTI JIepP:KaBW  Ha
3eMJII0 IOMIHYBaB HAJl IHCTUTYTOM ITpaBa
MOCTIMHOTO KOPUCTYBAHHSI 3eMeJIbHUMU
TJITHKaMU.

Y nepion hopmyBaHHS PUHKOBOI CHC-
TEMU ITPAB HA 3eMJITO TA IHCTUTYTIB PUHKY
3eMelib, 10 Bif0yI0cst y Halmiil Kpaidi B
pesyabrati nposeneHHd B 90-x pokax
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XX crt. 3eMestbHOI pechbopMu Ta TPUITHSIT-
s 25 sxoBTHsa 2001 p. 3emenbHOro
KOJIEKCY YKpaiHW, OCHOBHUI aKIEHT Yy
PO3BUTKY 3€MEJbHOTO 3aKOHOaBCTBA
OyB 3po0JieHNIT Ha MOMIYKY aJeKBaTHUX
PHUHKY CIIOCOGIB MIPABOBOTO PETYJIIOBAH-
H 3eMeJbHUX BiJIHOCUH, (HOpMYyBaHHI
cucreMu cy6’€KTiB IMX BIJHOCHH Ta
KOPECIIOH/[yIo4oi IM CcHUCTeMHU IIpaB Ha
3eMJt0. BiZimoBiiHO, BC1 3yCUIA BITUN3-
HSTHOI 3eMeJIbHO-TIPABOBOI HayKu OyJin
CKOHIIEHTPOBaHI TOJOBHUM YWHOM Ha
JOCJIJIKEHHI T€l TpOoOIeMaTHKH.

Opmnak Ha Cy4acHOMY eTali OJHUM i3
HAWTOJOBHININX 3aB/laHb HAYKU 3€MeJlb-
HOTO TIpaBa, Ha HAlIy JyMKY, Ma€ CTaTu
JOCJIJIDKEHHST 3eMJTi SIK 00’€KTa 3eMeJTh-
HUX BiJHOCHH i3 THM, 11100 3aIIpOIIOHYyBa-
TU TPABOTBOPYIM Ta TPaBO3aCTOCOBHIN
MpakTuili eeKTUBHI MTPABOBI MEXaHI3MU
peamizarii Bcix (GyHKIIN 3emsi B IX
€JIHOCTI Ta B3aEMO3B’A3KY.

[TpoGsiema 06’€KTa 3eMeJIbHIX MTPABO-
BifiHOCHH TOTpeOYE MepIir 32 Bce KOHIETI-
Tyastisariii, Mo BKJOYAE MOCTIKEHHS 1
BU3HAUEHHS IOHATIHHOrO amapary Ta
bopmymOBaHHS TEOPETHMYHUX 3acal
dbyHKIioHyBaHHST 00’€KTa B cucTeMi
3eMeJIbHIX TTPaBOBIIHOCHH.

Y 1npaBo3HaBCTBi, 4K 3a3HAYa€
C. BabimeBuu, gakuM OM HAYaJIOM He
KepyBaBCs TOW UM iHIIWH aBTOP, Y KiHIle-
BOMY IMiJICyMKy pi3Horo pomay OJara
HA3MBAIOTLCS Ta, BI/IIIOBIIHO, BUBYAIOTh-
ca K Gesnocepe/Hiii abo orocepeKoBa-
Huit 06’ekT |2, 65]. Bin BBaxkae, 1o «ana-
JIOTIYHO 0 TOro, K “cy0’exkTn mpasa”,
“cybO’ekTn mpaBOBigHOCHUH", “cy0’eKTH
npaB Ta 00OB’A3KiB” € y4YacHMKaMuU
peasbHUX BigHOCHH, “06’€kTH mpaBa”,
“06’exTr IpaBoBigHOCKH”, “06’€KTH TIpaB
ta 000B’sI3KiB” HamexaTh 10 chepu
peajibHOI JilicHOCTI. Y TIpaBoBiil cdepi
HeMae BJacHe cy0’'ekra unm 00’eKkTa, € ixX
[IpaBOBa XapaKTepUCTHUKa — IIPaBOBe
craHoBumie abo, BJacHe, IPaBOBUMI
pexumy» [2, 67]. OueBupHO, came TOMY
npeJMeTH 1 sIBUIA 30BHINIHLOTO CBITY
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SJK HOCI1 IOpUIUYHO 3HAYMMUX BJIACTH-
BOCTeH, BiIMIHHUX BiJl 3HAUEHHS [OpU-
JIMYHUX CTaHIB Ta (DaKTiB, CTAIW iMEHY-
BaTHCST YCTAJICHUM TEPMIHOM <«00'€KT»
[5, 40—42].

BaxkauBy pucy mpaBoBOi CYTHOCTI
o0’eKTa npaBa Ta BiANOBIAHUX IIPaBOBUX
Bignocun Buokpemusiie I [lleprnenesuy.
Bin nucas, mo «B 06’eKTi IpaBa cxXperry-
I0TbCS  iHTEpecu YIIPaBOMOYEHOro i
3000B’s13aHOTO  CyG’€KTIB, a OPUANYHE
BiJTHOIIIEHHS € BiTHONIEHHSAM BUMYIIEHO
posMmeskoBaHux iHTepeciB. O0’eKT mpasa
caip mykaru y Gsarax, 1mo 3abesnedy-
IOTBHCST TIPABOM S$IK T1iJTi, @ HE Y BCTAHOBJIE-
Hill moBeiHIl K 3ac00i. 3 1[bOro GOKY
CJIiJI BUBHATH TPAaBUJIbHUM BU3HAYEHHS
00’ekTa 1paBa Ik BCbOI'0 TOTO, IO CJIYTYE
3ac000M 3IICHEHHS PO3MEKOBAHUX
npaBoM iHtepeciB» [6, 570-590]. OTxke,
o0’ext mpaBa BijoOpaskae PpisHi, iHOII
JliaMeTpaJibHO TPOTUJIEKHI 3a CBOIM
XapakTepoM iHTepecu CyO'€KTiB Bimo-
BiziHOrO MpaBa. BixnosinaHo, noraubiene
BHBUYEHHS 00’€KTa IpaBa PO3KPHUBAE HOBI
MOSKJTUBOCTI JIJISI BUSBJIEHHS 11 i/1eHTUi-
Kallii inrepeciB Takux cy0’exTiB Ta hop-
MyBaHHs ILISAXiB iX 30ajaHCyBaHHS i
3aJI0BOJIEHHSI [TPABOBUMHU 3aCOOAMYL.

Ha mamry nymky, semii gk ¢isuuHiit
OCHOBI cucreMu O00'€KTIB 3eMeTbHUX
MIPaBOBIIHOCUH TIpUTaMaHHi TakKi BJac-
TUBOCTI, IK MHOKMHHICTD €JIEMEHTIB 11€1
CUCTEMHU, CTPYKTYPOBAHICTD, IITICHICTB,
B3a€EMOJIid €JIEeMEHTIB I[i€l CUCTEMU MIiXK
co6010 Ta 3 eJleMeHTaMU JOBKLJLJISI, PO3-
BUTOK CHCTEMH, HEOJHOPiJHE IMPABOBE
3aKkpimieHHs (perjiameHTallist) ii eJe-
MeHTiB. [lesiKi eJleMeHTH CUCTeMU PO3BU-
BalOTHCA OLJIBII AKTUBHO, IeAKI — ITOBiJIb-
HO. BojiHouac i3 po3BUTKOM 3eMeJIbHOTO
3aKOHO/IAaBCTBA YKpPAaiHW KIJBKICTL eJre-
MEHTIB cuCTeMH OO0 E€KTiB 3eMeIbHUX
MIPaBOBITHOCUH 3POCTAE, a 3B’SI3KU MiK
HUMM 3 YaCOM CTafOTh OLJIBII CKJIaJAHUMHU.

IcTopist 3eMesTbHOTO TIpaBa CBITYUTH,
0 TPU HOTO 3apOJPKEHHI OCHOBHUMU
o0’eKTaM¥ 3eMeJIbHUX PaBOBIIHOCHH
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Oy 3eMJIsT 1 3eMeJibHa JiITHKA. 3T1[HO
3i ct. 1 3akony Ykpainu «IIpo oxopony
3eMeltby [ 7] 3eMiist siBJIsie cOOOIO TIOBEPX-
HIO CYIIi 3 TPYHTaM¥, KOPUCHUMU KOTIa-
JIMHAMU Ta IHIIUMM [PUPOJHUMU eJie-
MEHTaMHu, 1110 OPraHiuHO MOEJHAHI Ta
(ynkiionyoTs pazom 3 Heto. A 'y cr. 79
mporo k& Komekcy BCTaHOBJIEHO, IO
3eMeJIbHA JIJITHKA — 1€ YaCcTHHA 3eMHOI
MOBEPXHI 3 YCTAaHOBJIECHUMU MeKaMHu,
MEBHUM MICIIeEM PO3TalTyBaHHS, 3 BU3HA-
yeHnMu 1moj0 Hei mpaBamu. Came 11i
00’€KTH € HAMOIIBIIT TTONTUPEHUMH Y HOP-
Max Ili€i rasiysi mpasa i B JaHUil yac.

CJit 3a3HAYUTH, 110 3eMJISI 1 3eMeJIb-
Ha JJITHKA OYJIN [IPEMETOM JIOCIiIKeH-
Hd W y IMBLIICTUYHIN JiTepaTypi. Tax,
O. KorapeBa, Bkazyioun Ha HeijeHTHY-
HICTb IIOHATDH <«3€eMeJibHa JAIISIHKa» 1
«3eMJIsT» B IIUBIJIBHUX ITPABOBiIHOCHHAX,
TOBOJIUTD, TIO TIOHATTS «3eMJIsT», HA BiJl-
MIiHY Bi/l TIOHATTS «3eMeJbHa JiJITHKa»,
B Cy9acHOMY POCIMChKOMY TIpaBi He Hali-
JISIETHCS IKUMU-HEOYIb 1HIUBI Ly anizyio-
yumMu xapaktepuctukamu [8, 6]. Ode-
BUJIHO, TaKWU{ BHUCHOBOK 3pOOJIEHUN Y
3B’SI3KY 3 TUM, [0 Y CBITJIi KOHIIETIIii ITPO
MACUBHY POJIb 00’€KTA IUBIIbHE TPABO
BUCYBa€ OLJIbII CIPOIIEHI BUMOTH [0
dikcarii 00’€KTiB NPaBOBIAHOCKUH, HiX
3eMeJibHe 1TPaBo.

Ha wamry aymky, Gyab-sikuii 00’€KT
3eMeJIbHUX MPABOBITHOCHUH, MTOYNMHAIOYN
BiJl 3eMEJIbHOI [IJITHKU 1 3aBepIIyioun
3eMJieto, HaJJIeHu! 1HAWBIIyali3yioun-
MU OPUNYHO 3HAYUMHUMH XapaKTepuc-
THUKaMHU, 1110, BJACHE, I MPOSIBJISIETLCS Y
BUHWKHEHHI TTPAaBOBITHOCHH 13 BI/IITOBIJI-
HuUME o6’exktamu. [HIIa crpasa, 10O
XapakTep iHIWBiMyasizarii nux 00’'eKTiB
€ PI3HUM.

Bopnovyac BUHWKAE 3anmuTaHHS PO
Te, YM MOKe OyTH 3eMejibHa JIiJIsTHKA
00’€KTOM NUBIJIHHUX MPaB SIK CKJIA0BO-
ro eJieMeHTa IMBIJIbHOTO IPaBOBIIHO-
nieHHs. BifnoBigabp Ha 11e 3anuTanHs Mic-
TUTHh 3eMeJbHUHN KOJleKC YKpaiHu, 1pu-
YoMy BOHa € TMo3uTuBHOW. Tak, 4. 1
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ct. 791, axa Gyna Buecena 1o Kojekcey sk
CKJTa/IoBa YacTUHA 3aKOHOJABCTBA TIPO
3eMeJIbHO-PeecTpalliiiny pedopmy, ria-
cuth: «DopMyBaHHS 3eMeJIbHOI JIISTHKT
MOJISITAE Y BU3HAUEHH] 3eMeJTbHOT JIIJISTH-
ki gk o0’exkrta muBigbHuX mpas. Dop-
MYyBaHHSI 3eMeJIbHOI JIJISTHKH Tiepei6avae
BU3HAUYEHHS 11 IIJIOIII, MeK Ta BHECEHHS
ingopmMmartii mpo Hei g0 /[lepskaBHOTO
3eMeIbHOTO KagacTpy». OTiKe, BiMIOBII-
HO /IO €I CTaTTi 11 BUHUKHEHHS KOH-
KPEeTHOI 3eMeJIbHOI AIISIHKKM K 00’€KTa
IUBLIBHAX TIPaB JOCTaTHBO 3IMCHUTH
BU3HAUeHHs 11 IJION 1 Me)K Ta BHECTU
indopmarttito po 110 AiagHKy 10 [lep-
JKaBHOTO 3€MeJIbHOTO KaJacTpy.

Opnak BiATIOBIP 3aKOHOAABIA Ha
MOCTaBJIeHe 3alMTAHHS YSBJISIETHCS
HeroBHOW0. [TprHaiiMHI, BOHA MOPOIKYE
HOBI 3allUTaHHS, 30KpeMa TIPO Te, Ky
ingopmMmartifo ciz BHecTH 110 /lepskaBHOTO
3€MeJIbHOTO KaJacTpy IPO 3eMeJIbHY
AUISHKY /151 TOro, o6 BoHa Gya cdop-
MoBaHa sk 00’eKT IuBijbHUX 1paB? Uun
Moke OyTH Takoio iHdbopmarieo e
Ta, sIKa 3a3HaveHa y 4. 1 cr. 791 Konexcy,
TOOTO iH(OPMAIIis JIHIIe PO TIONLY Ta
Mexi airgakn? OueBUIHO, IO KOJKEH,
XTO MaB JIOCBijl HAOYTTSI UM Bi4yKEHHS
3€MEJIbHOT JIJISHKM, JaCTh HEraTUBHY
Bi/ITIOBI/Ib Ha ITOCTaBJIEHE 3alTUTaHHs. Piu
y TiM, 10 BITYM3HSHA MPAKTUKA 00iry
3eMeJIbHUX [JISTHOK 0a3y€Thcsl Ha TOMY
BU3HAYEHHI IX ITOHATTS, IKe BUILIUBAE 31
cT. 79 3emMenbHOTO KOZIeKey Ykpainu. [1g
CTATTS TJIACUTD, 1110 3eMeJIbHA JIIJISTHKA —
1le YaCTUHA 3€MHOI TTOBEPXHI 3 YCTAHOB-
JIEHUMU MeKaMH, TIEBHUM MiCIleM PO3-
TalTyBaHHS, 3 BU3HAYEHUMU IOJI0 Hei
npaBamu. [lo cyri, y ct. 79 Konekcy no
03HaK c(hOPMOBAHOCTI 3eMeJIBHOI [TiJISTH-
KU BXOJISITh He TiJIbKU HAasIBHICTh BU3HA-
YeHOI IMJIOMII Ta MeJK, SIK I1e IIPOTOJIOIEeHO
y cr. 79!, a me it HagBHicTL TpaB Ha
3eMesibHY ingHKY. OcCTaHHS O3HaKa
chOpPMOBAHOCTI 3eMeJbHOI  JIIJISTHKA
BKJIIOUA€ TpMHANMHI ABi 1i IIpaBOBI
XapaKTEePUCTUKU: BJIACHICHUU PEKUM Ta
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HaJIEKHICTh /IO IIEBHOI KaTeropii 3eMeJib
Ykpainmu.

[lepma mpaBoBa XapakTepHUCTUKA
00yMOBJIEHA THM, IO 3eMeJIbHE 3aKOHO-
JIaBCTBO YKpaiHu 6a3yeThcs Ha 3acajiax
HaJIE)KHOCTI BCiX 3eMesib YKpaiHu Ha
MpaBi BJIACHOCTI OJHOMY 3 BU3HAHUX
3aKOHOM Cy0’€KTiB TIpaBa BJACHOCTI Ha
demiio. Ha tepurtopii Ykpainu Hemae
JKOHOI 3eMeJIbHOI MIJISTHKU YU 1HIIOI
JaCTHHU 3€MeJIb, sIKi O He MaJii 3aKOHHO-
ro BjiacHuka. Ha BifMiHy Biji IMBIJIbHOTO
3aKOHO/IABCTBA, SIKE Tepeadadae MOKJIIH-
BiCTh icHyBaHHsS 0€3rOCIHOrO MaiiHa —
MaifHa, SIKe He MA€ BJIACHUKA, 3eMeJIbHe
3aKOHO/IABCTBO YKPAlHU BUKJIOUYAE TaKy
MOSKIUBiCTh. HallbigbIn 4iTKMil mpaBo-
BUIT croci®6 BU3HAYEHHS BJIACHHMKA
3eMeJIbHOI JIJISHKW YH IHIIOI YaCTUHU
3eMesib YKpalHU € BHEeCeHHS BIJIOBIijI-
HUX 3aUCiB /10 [lep:KaBHOTO 3eMeTbHOTO
KazlacTpy Ta Jlep:kaBHOTO PEECTpY pevo-
BUX TIpaB HA HepyXoMme MaiiHO. A 110710
TUX 3eMeJTb 1 JiJIIHOK, BiZJOMOCTI TIPO SIKi
HE BHECEHi /0 3a3HAYEeHUX BUIIE PeEe-
CTpIB, X BJIACHICHUIT PEKUM BU3HAYAETH-
cs 32 JIOIIOMOTOIO TTPaBOBOI ITPE3yMITILi1
HaJIEKHOCTI 3eMeJib JepsKaBi, 3aKpirnie-
HO1y 3eMesIbHOMY KoJleKci Ykpainu. Taxk,
y 4. 1 ct. 84 Kozexcy BCTaHOBJIEHO, IO Y
JIepsKaBHIN BJIacHOCTI TiepeOyBaTh yci
3eMJii YKpaiHu, KpiM 3eMeJsib KOMYyHaJb-
HOI Ta TpUBaTHOI BiacHOCTI. Ile o3Hauag,
110 Oy/ib-sIKa 3eMeJIbHA JIJISTHKA Y1 iHIIa
yacTMHaA 3eMeJsb YKpaiHu, sKa 3a
[MuBisbHUM KOJIeKCOM YKpainu [9] moria
Oyt BH3HaHAa OE3TOCIHMM MaiiHOM, 32
3eMeJIbHUM KOZEKCOM YKpaiHW € BJjac-
HICTIO JlepKaBU, HE3aJIeKHO Bif[ TOTO, YU
BHeceHI BiAMoBiHI 3anucu a0 Jlep:kas-
HOTO 3eMeJIbHOTO KajacTpy Ta /lepxkas-
HOTO PEECTPY PEUYOBUX TIPAaB HA HEPYXO-
Me MaifHo.

[Ipyra mpaBoBa XapaKTepUCTHKA
3eMeJIbHOI JIIJITHKU 32 KPUTEPIEM HasiB-
HOCTI TIpaB Ha Hel moJisirae y ii 060B's13-
KOBIMl HAJIEKHOCTI /10 OJIHIET 3 JIeB’ATH
KaTeropilt 3eMesb YKpalHu: 3eMeJib CilTh-
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ChKOTOCTIOZIAPChKOTO  TIPU3HAYEHHH,
3eMeJTb JKUTJIOBOI Ta TPOMAJIChKOI 320y 10~
B TOIO (CcT. 19 3eMesnbHOTO KOIEKCY
Ykpainn). 3rigno 3i cr. 18 Komekcy no
3eMesib YKpaiHU HajeskaTh yci 3eMJi B
MexKax 11 TepUTOopii, y TOMY YMCJIi OCTPOBU
Ta 3eMJIi, 3aiiHATI BoAHUMH 00O’€KTamW,
SJKi 32 OCHOBHHWIM I[iJThbOBUM TPU3HAUEH-
HAM TIOJIIJISTIOThCI HA KATeropii, a KoyKHA
KaTeropiss Mae OCOOJUBHUII TIPaBOBUI
peskum. OTKe, 32 3eMeJIbBHUM 3aKOHOIaB-
CTBOM YKpaiHWM KOKHA 3eMeJibHa JIIISTHKA
SABJIsIE cOOOI0 TaKy YacTUHY 3eMHOI
TIOBEPXHi, TKa Ma€ BCTAHOBJIEH] BiITIOBiJI-
HO JI0 3aKOHOJ[ABCTBa MeEXKi, a BijTak i
TJIONLY, TIeBHE Miclle pO3TalllyBaHHS, a
TaKOK € 00’€KTOM IpaBa BJIACHOCTI Jep-
JKaBH, TEPUTOPIAJIbHOI TpOMajin, (hi3UUHO1
ab0 OpUANYHOI 0CcOOM Ta II/IIajac i
MPaBOBUI PEKUM OJIHIET 3 JIEB’SITU KaTe-
ropiii 3emenb Ykpainu. Tomy 3akpirieHe
y cr. 79! 3ememproro komexcy Ykpainn
MOHATTS  c(hOPMOBAHOCTI  3eMeJIbHOI
JUJISHKN € TopuIndHo0 (DIKITIEI0, SKa Y
MIPaKTUIIi peastizallii MUBLIBHOTO i 3eMeJIb-
HOTO 3aKOHOJIABCTBA YKpAiHU HE TParis-
€Tbcs. [HIMMMU csioBaMu, 3a 3aKOHO/IAB-
CTBOM YKpaiHM JKOJIHA 3eMeJIbHA JIJISTHKA
He € YUMOChH 1HIITNM, HizK 00’ €KTOM 3eMeJIb-
HUX 1paB, ab0 K 00’€KTOM 3eMeJIbHUX
npaBoBigHocuH. Hopmu 1uBiIbHOTO
3aKOHO/IAaBCTBA YKPAiHU 3aCTOCOBYIOTHCS
JI0 pETyJIIOBaHHS BiIHOCHH, 00’€KTOM
SAKUX € 3eMeJIbHI ALISHKY, CyOcuaiapHo,
TOOTO y BUIAAKAX, KOJIW TaKi BiIHOCUHU
He BPETYJIbOBaHI HOPMaMW 3eMeJIbHOTO
3akoHozaBcTBa (cT. 9 IluBinbHOTO KOMIEK-
cy Ykpainu). Bisbie toro, sbarayeHms
IOPUINIHOTO 3MICTY 3eMeJbHUX [ISTHOK
SAK 00’€KTIB 3eMEJIbHUX IIPaBOBiIHOCHH
BiZIOYBA€ETHCSI SIK PaXyHOK BBEJIEHHST JleTa-
JI3yl0unx 06’€KT HOPM He Yy IMBLJIbHE, a Y
3eMeJibHe 1paBo. Tak, BBEJEHUM Y [0 3
1 ciuns 2013 p. 3akonom Ykpainu «IIpo
nep;KaBHUN 3eMenbHU Kagactpy [10]
BCTAHOBJIEHO, 1110 /10 /lep:kaBHOTO 3eMeTh-
HOTO KaJlaCTPy BKJIIOUAIOTHCS HE TiJTBKU
BiZIOMOCTI TIPO 3eMeJbHi [MiJITHKH, SIKi
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BijloOpaskaroTh IX MeXi, IJIOILY Ta Miclle
pO3TalTyBaHHsd, BJACHICHUM PEXUM Ta
HaJIE’KHICTB JI0 TIEBHOI KaTeropii, a i Bij1o-
MOCTI, SIKi BU3HA4YalOTb SKICTh 3€MeJIbHOL
JIISTHKY SIK 00’ €KTa 3eMeJIbHUX IIPaBOBi/I-
HOCHUH Ta, BI/IMIOBITHO, IOPUINIHUMN 3MiCT
TaKMX IIPAaBOBIAHOCHH. 30KpeMa, 3TiHO 3i
cT. 15 3aKkoHy /10 TaKuX BiZIoMOCTell HaJte-
JKaTh: JIaHI TIPO SKICHUHM CTaH 3eMesib Ta
po OGOHITYBaHHSI IPYHTIB; CKJIaJ YTi/b i3
3a3HaYeHHsIM KOHTYPIB OyiBesb i CIO-
pya, iX Ha3B; HOPMaTUBHA TPOIIIOBA OIliH-
Ka; BIZIOMOCTI TIpO 0OMEKEHHSI Y BUKOPHC-
TaHHI 3eMeTbHUX JIISHOK; BiZIOMOCTI TTPO
YAaCTUHY 3€MEJbHOI MIJSHKH, Ha Ky
MONTUPIOETHCS [isT CEPBITYTY, JOTOBOPY
cybopeHn 3eMeNbHOI MTHKU. Taki
Bi/IOMOCT1 € JIOJJAaTKOBUMU IOPUANYHUMUI
XapaKTEePUCTUKAMM 3€MEJbHUX [iJISTHOK
K 00’€KTIB 3eMeJIbHUX MPABOBIIHOCUH i
30arauyioTh 3MICT, <IOPUAWYHUI Mac-
HOPT» 3eMEJIbHOI JIJITHKK SIK X 00’€KTa.
O1iH0I0YN TepCIeKTUBU PO3BUTKY
3eMeJbHUX TPABOBIITHOCUH, BiJIOMI
pociiicbki Bueni €. lammHoBCbKa Ta
1O. JKapikoB cTBEPIKYIOTH, 110 3aKOHO-
MABII0O HAJEKUTh 3BEPHYTU yBary Ha
pEryJIlOBaHHA 1 1HIINX, KPIM 3eMebHOI
TiATHKY, GOPM BRIIOYEHHS 3eMJTi y TIpa-
BOBi BifHOCMHU — TepUTOPil 3 0cobIM-
BUM PEXKUMOM BHUKOPUCTAHHS, 30HU
tomo [11, 503]. O6rpyHTOBaHIiCTh Tri€d
MO3UIIiT 3a3HaYeHUX HAYKOBIIIB IiATBEP-
JUKYETBCSA 1 TIPAKTUKOK 3aKOHO/IABUYOTO
peryJoBaHHs 3eMeJbHUX BIIHOCUH Y
Hainiii kpaini. Tak, y paMkax po3mnodyaToi
B Ykpaini 3 1 ciung 2013 p. 3emesnbHO-
peecTtpalifinoi pedopMH 3aKOHO/AB-
CTBOM OyJIM 3aKpilljieHi HOBI BUMOTH [0
imeHTHdikalii OKpeMUX 4YacTHUH 3eMeJib
Ykpainu, ki cripusgioTb BUHUKHEHHIO Ta
3/IIIICHEHHIO CHCTEMU HOBHUX 3€MeJbHIX
npaBoBiHocuH. Tak, 3rigHo 3i ct. 10
3akony o0’exramu /lep:KaBHOTO 3eMelTb-
HOT'O KaJacTpy, TOOTO 06’ €KTaMU 3eMeJIb-
HO-Ka/IJaCTPOBUX ITPABOBIIHOCUH, € He
TIJIBKU 3€MeJIbHI JTIJSHKH, a 1 BCS 3€MJIS
Yy Me’Kax JIepsKaBHOTO KOP/IOHY YKpaiHu,
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3eMJIi B Me)KaxX TepUTOPIi a/IMiHICTPATUB-
HO-TEPUTOPIAIBHUX OJIUHUIb, a TaKOXK
3emJi (TIOMTI, TEPUTOPII ), HA TKUX JIIFOTh
0OMEKEHHSI Y BUKOPHCTaHHI 3eMeJb
(3eMJTi OXOPOHHUX, CAaHITAPHUX Ta IHIITNX
30H To1110). [Ipruomy Taki 00’€KTH TaKOK
HAJIIJIA0THCS  i7IeHTU(DIKYIOUMMU  O3Ha-
kamu. Bigmosimno no cr. 11 3akony
Ykpainu «IIpo nmepkaBHUIT 3eMeTbHUI
KajacTp» Bigomocti mpo o0’extu [lep-
’KABHOTO 3€MEJIbHOTO Ka/acTpy IIiJ[ Yac
BHECEHHS 1X /10 1IbOTO KaJacTpy MaioTh
BiZINOBI/IaTH ICHYIOUMM XapaKTepPUCTH-
KaM 00’€KTiB y HaTypi (Ha MicIleBOCTi),
BU3HAUEHUM 13 TOYHICTIO BIAIIOBIIHO 10
Jlep;KaBHUX CTaH/IaPTiB, HOPM Ta ITPaBuUJI,
TEXHIYHUX PErJaMeHTIB.

PosButox 3akonozaBcTBa YKpaiHu
PO MiSIBHICTD JIIOJIUHA Y HaCEJEeHUX
nyHkTax Ha moyatky XXI cr. o00yMoBUB
HeOOXiHICTh palioHami3alii 3eMeJTbHIX
BiJIHOCHH y MicTaxX, ceJuNax i cejax i3
METOI0 OXOPOHU Ta MOJITIIEHHS Cepeso-
BUII[A MOCTIHHOTO TTPOKUBAHHS 1 JKUTTE-
MisJIBHOCTI HacesieHHs. Taka parioHasi-
3allisi 3eMeJIbHUX BIHOCUH 3a0e3redy-
€THbCST BBENEHHSIM Yy 3aKOHOIABCTBO
HOBUX IPAaBOBUX BUMOT Ta OOMEXeHb
MIOZI0 BUKOPUCTAHHS 3eMeJb HAaCeTeHNX
MyHKTIB 1 HABKOJIO HUX, SIKi a/IpecoBaHi
OpraHam BJIa/id, TPOMaITHAM Ta I0PUINY-
HIM ocobam. Ha ocHOBI Takux 1paBOBHX
BUMOT Ta OOMEKEHb CTajii BUHUKATU
HOBI BU/IM 3€MeJIbHUX I1PABOBI/HOCHH,
00’€KTaMil SIKUX € He OKpeMa 3eMeJIbHa
JIJITHKA, a X TleBHa rpyna. Tak, 3aKoHOM
Vipainu «IIpo GiaroycTpiit HaceIeHHX
nyHKTiB> [12] nepembadyeno BUHUKHEH-
HS1 3eMeJIbHUX MTPABOBIHOCHH, 06’ €KTOM
SIKUX € TepuTopist (Tepurtopis OGJaro-
ycTpo1o). 3rifiHo 3i cT. 1 3aKoHy TepuTo-
pist aBJIsIE COOOI0 CYKYIHICTh 3eMeIbHUX
JIJISAHOK, dKi BUKOPUCTOBYIOTHCS JJId
po3MiriieHHst 06’ €KTIB 3arabHOTO KOPHUC-
TYBaHHS: IapKiB, CKBepiB, OyJbBapiB,
BYJIMI[b, MPOBYJIKIB, y3BO3iB, INPOI3/iB,
IIJISIXIB, TUIONI, MaiiJaHiB, HaOePeKHMX,
NpUOYAMHKOBUX TEPUTOPIil, TJISIKIB,
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KJIQJIOBUIIL, peKpealiiHuX, 03/10POBYUX,
HABUYATBHUX, CIHOPTUBHUX, iCTOPUKO-
KYJIBTYPHUX 06’€KTiB, 00’'€KTIB IPOMUC-
JIOBOCTi, KOMYHQJIbHO-CKJIQJCHKUX Ta
iHImKUX 00’€KTIB y Mekax HaceJeHOTro
nyukty [12]. Tlo cyTi, TepuTtopist SBIsIE
c0060I0 KOMILIEKCHUN 00’€KT 3eMeTbHIX
MPaBOBIIHOCUH, OCKIJIBKU CKJIQIAETHCS 3
MEBHOI KiJTBKOCTI iHIMMX 00’€KTIB TaKuX
[PaBOBIHOCUH. SIK CJIYIIHO 3a3Hayae
A. Pinmenko, «Teputopiss — Ile yacTHHA
3eMJsri  (3eMHO1 TIOBEPXHi) B TEBHUX
Meskax (KOpJoHax), Mo sBJIsE 00010
3eMJIl 1 3eMeJIbHI TIISIHKHN “ClJbChKOTOC-
moflapcbKoro” Ta “HeciJibCchKOTOCIIOAap-
ChKOTO” TIpU3HauYeHHs (BUKOPUCTAHHS),
pasoMm i3 HaJpaMmHu, BOJAMH, JiicaMW,
MOBITPSAHUM MPOCTOPOM, NIPUPOJHUMU 1
CTBOPEHUMHU JTIOJIMHOI0 KOMILJIEKCAMU,
yMoOBaMH#, 00’€KTaMi Ta pecypcamu, siki
pa3oM yTBOPIOIOTH JaHAmadT, ane, K
[PaBUJIO, MAIOTh BifI0COGJIEHUN ITPaBo-
BU peskum» [13, 36].

Buginenns y 3akoHOaBCTBI TEPUTO-
piil gk ckaagHuX 00'€KTIB 3eMesbHUX
[IPABOBITHOCUH BUKJIMKaHA HeOOXigHic-
TIO TiINOPSIJIKYBaHHS [IPABOBOTO PEXKU-
MYy 3€eMeJIbHUX [IIJITHOK, JOPIT, IJIOI]
TOIIO, sIKi BXOJATD /IO CKJIQ/ly TEPUTOPIid,
MIPAaBOBOMY peXUMY ocTanHiX. Take tif-
HOPSIIKYBaHHS HalAa€ 3Mory 00’eqHaTn
IIPaBOBI PEKUMHU OKPEMUX 3eMeJbHUX
JJISTHOK Ta 1HIIMX 3eMeJib TePUTOPil 11eB-
HOIO CIIJIBHOIO MeTOI0, pallioHaJbHUM
HAYaJIOM BUIIOTO PiBHS, Ke 3aKIa/ieHe y
MPaBOBU pekuM TepuTopii. Takunii 3aK0-
HOJIaBYMUH TIXi/T TOIMUPIOETbCI W Ha
iH1Il cepu MPaBOBOTO PETYJIOBAHHS
3eMeJIbHUX BifiHocHH. Tak, TepMiH «Tepu-
TOpisl» K OKpeMHil 00’€KT 3eMeJIbHUX
IPaBOBIZIHOCUH 3aKOHOIaBEI[b BUKOPHUC-
TaB y 3akoni Ykpainu «IIpo perysoBan-
Hs  MicTOOymiBHOI aistibHOCTI» [14]
(ct. 1), a Takoxk y 3akoni Ykpaian «IIpo
ingycrpiasbui mapku» [15]. 3rigHo 3i
ct. 1 3akony ingycrpiaabHuii (IIpoMuc-
JIOBHUIT) TMapK sIBJsi€ cOO0I0 BU3HAYEHY
iHIIIaTOPOM CTBOPEHHSI 1H/[yCTPiaTbHOTO
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HmapKy BiANOBIAHO [0 MicTOOYAiBHOI
JTOKyMeHTallii o0JaliToBaly BiAmoBiz-
HOIO 1H(PACTPYKTYpPOIO TEPUTOPiIO, Yy
MesKax SIKOl YYACHUKU 1HYCTPiaJbHOTO
apKy MOKYTb 3/[[iHCHIOBATH TOCIIO/Ap-
CBKY iSIJIbHICTD y cdepi TPOMUCTIOBOTO
BUPOOHUIITBA, & TAKOK HAYKOBO-IOCJIi/I-
HY ISTBHICTB, AISIBHICTD Y cepi indop-
Malii i TeJeKOMYHiKallili Ha yMOBax,
BU3HAYEHUX ITUM 3aKOHOM Ta IOTOBOPOM
PO 3/IMCHEHHS TOCHOAAPChKOI [isl/ib-
HOCTI Yy MeXax IHAYyCTPIiaJibHOTO TMapKy.
OTixe, iHAyCTpiaTbHUM TApK — 1€ He
0/1HA, a IIeBHA KiJIbKICTb 3€MeJIbHUX JI1JIsI-
HOK, SIKi HaJaloThest Cy0’€KTaM MPOMUC-
JIOBOI Ta iHINOI JiSJIBHOCTI B 1HAUBIIY-
aJIbHE BOJIO/IIHHS 1 KOPUCTYBAaHHS Ha ITi/1-
ctaBi joroBopy. OiHaK TPABOBUH PEKUM
IHLyCTPiaJIbHOTO TIAPKY CTBOPIOE €JIMHE,
CIILTbHE TIPAaBOBE 110JIe, IKOMY TiIIOPS/I-
KOBYIOThCH  IIPAaBOBI  PEXKUMU  BCiX
3eMeJIbHUX [IIJISHOK y MeKaX iHAYCTpi-
QJIBHOTO TTApKY.

3aKoHO/[aBYa KOHCTPYKILisl KOMILJIEK-
CHOro 00’€KTa 3eMeJbHUX MPaBOBIIHO-
cuH OyJia BUKOPUCTAHA 1 TIPU BU3HAYEHH]
IIPABOBOTO PEKUMY €KOJIOTIUHOI MepesKi
Ykpainn (mani — exomepeska). Tak, y
cT. 3 3akony Ykpainu «IIpo exosnoriuny
Mepexky Ykpainus [16] BcraHoBIeHO, 110
eKoMepexka — Ile €MHa TepuTopiajbHa
CUCTEMA, sIKa YTBOPIOETHCS 3 METOIO
MOJTITIIIIEHHS YMOB /i (pOpMyBaHHS Ta
BIJIHOBJICHHST JIOBKIJIJISL, TIi/IBUIIEHHS
MIPUPOTHO-PECYPCHOTO MOTEHITI ATy Tepu-
Topii Ykpainu, sbepexenns maHamadr-
HOro Ta GIOPI3BHOMAHITTS, MiCIlb OCeJIeH-
HsI Ta 3pOCTaHHS IIHHUX BU/IIB TBapWH-
HOTO 1 POCJTUHHOTO CBITY, T€HETUYHOTO
(bonny, muAXiB Mirpaiii TBapuH uepes
[OEHAHHS TEPUTOPiil Ta 00’€KTIB MpH-
POMIHO-3aMOBiIHOTO (OHIY, a TaKOX
IHIIUX TEPUTOPIiii, IKi MarOTh OCOOJIMBY
MIHHICTD JJIS OXOPOHW HaBKOJHUITHBOTO
MPUPOJIHOTO CEPeIOBUIA 1 BiJITIOBIHO
10 3aKOHIB Ta MisKHapOIHMX 3000B’sI3aHb
Ykpainu migasraiotb 0ocoOImBiii 0X0po-
Hi. EkoMepeka CKIaa€ThCsd 3 OKPEMUX
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1. KynuHun4

00’ekTiB — 1i CKJAMOBUX YacTUH, gKi
MaloTh O3HAKH MPOCTOPOBOTO 00’€KTa —
MEeBHY TJIONLY, MEXKi, XapaKTepUCTUKU
tomo. /lo 06’€KTIB eKoMepesKi HajlesKaTh
TepUTOpii Ta 06’EKTU IPUPOLHO-3ATIOBI/I-
HOTO (hOHY, BOAHOTO (DOHILY, JICOBOTO
(hoHy, cimbChKOTOCTIONAPCHKI  YTifs
eKCTeHCUBHOTO BUKOPUCTAHHS (TTacOBU-
11a, cinoxati) Tomro. Came 3aBIIKY €/11-
HOMY IIPAaBOBOMY PEXUMY eKOMepesKi
3aKOHO/IaBEIlb 3a/Ia€ TIEBHUI €KOJIOTid-
HUH iMIIepaTUB y TTPABOBI PEKUMU BCiX ii
cknanoBux (o6'exriB). Ha namry aymky,
3aCTOCYBaHHS 3aKOHOJIABIIEM KOHCTPYK-
il KOMILJIEKCHOTO 00’€KTa 3eMeJbHUX
MPABOBIIHOCUH € TIEPCIEKTUBHUM IILJIS-
XOM BIOCKOHQJIEHHST TIPABOBOTO PETYJTIO-
BaHHS 3eMEJbHUX BITHOCUH Y PI3HUX
cepax colriaJbHOTO ¥ €KOHOMIYHOTO
JKATTS YKpalHU HA TPUBAJY TIEPCIIEKTUBY.

Cucrema 00’€KTiB 3eMeJIBHUX TIPABO-
BiJTHOCHUH, $IKi BUHUKAIOTh 32 3aKOHOJIAB-
CTBOM YKpaiHW, HEe BUYEPITYETHCS 3€METTh-
HUMW JIIJITHKAMW, TEPUTOPISIMA  TOMIO.
Taxi mpaBoBi BiZIHOCMHU BUHUKAIOTH 1 3
npuBoxy iHmmx 06’ekriB. Tak, sk crpa-
BeJIJINBO 3a3Hadae B. Anjpeiines, kate-
ropii 3eMesib BUCTYTAIOTh Yy PeaJbHUX
[PABOBIIHOCHHAX SIK CAMOCTiiTHI 00’ €KTH
ocobmmBoi oxopouu [17, 375]. Ortike,
BUYEHUU BUJIJILE 3eMJI, SIKI BXOALTDH IO
CKJIa/ly KOXKHOI KaTeTopii 3eMeJib y SIKOC-
Ti OKpeMux 00’€KTIB 3eMeJbHUX TPABO-
Bi/IHOCHH.

Boanouac caizx 3a3HaumTy, 1Mo 3emi,
SKi BXOZSTD 710 CKJIQy OKPEMHUX KaTero-
piif, € IOCUTD PIBHUMU 32 CBOIM (DYHKITiO-
HaJbHUM TIPU3HAYEHHSIM. Tak, Hampu-
KJIaJl, 10 CKJIaJly KaTeropii 3eMeJib JKUT-
JIOBOI 1 rpOMa/ICbKOT 3a0y10BU HAJIEKATD
i 3emui, 3a0y10Ba IKUX 3aKOHOM 3a00PO-
HeHa. /lo HUX HaJeXKaTh 3eMJIi 3araTbHO-
ro KOPUCTYBaHHs, TOOTO 3eMJli, Ha SIKUX
pO3TAIOBAHI JIOPOTH, BYJIUII, MPOI3/H,
o, ckBepu Tomto. OTiKe, TMiKATETO-
pisi 3eMesib 3araJibHOTO KOPUCTYBaHHS
KaTeropii 3emMeJib KUTJIOBOI Ta I'POMaI-
CbKOI 3a0yIOBU € OKpeMHM 00 €KTOM
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3eMeJIbHUX TPABOBITHOCUH, 3aBIaHHAM
SKUX € CTBOPEHHS MPaBOBUX TIEPEIYMOB
JUISd CITIJIBHOTO BUKOPUCTAHHS 3€MeJhb
3araJibHOr0 BUKOPUCTaHHS HeoOMesKe-
HOIO KiJIbKicTiO 0ci6. Came ToMy Ha 3eM-
JIIX 3arajibHOrO KOPUCTYBAHHS 11i€1 KaTe-
ropii 3emMesib He BiJJBOASATHCS OKPeEMi
3eMeJIbHI JIIJIIHKU B 1HAUBiyaJbHE
BOJIOZIIHHS (BJIACHICTD, TIOCTIHHE KOPHUC-
TyBaHHS, OPEH/TY TOIO ). AHAJIOTIUHI TTi/I-
Kareropii 3eMesb K O0’€KTH OKPEMUX
BU/IIB 3€MEJbHUX TPABOBIIHOCUH € Y
CKJIQAi ¥ IHIIUX KaTeropiii 3emMesb
Ykpainu.

OcobsmBo akTUBHA ArepeHItialis
00’€KTiB 3eMeJIbHUX [TPABOBIHOCUH Bijl-
OyBa€eTbest y cepi OXOPOHU 1 BUKOPHUC-
TaHHSI 3€MeJib CIJIbCHhKOTOCIOAPChKOTO
npusHadeHnHs. Taka audepeHiiamis
00’€KTiB NPaBOBIAHOCHH OOYMOBJIEHA
HAJI3BUYAITHO BUCOKUM PiBHEM €KCILTya-
Tallil CiJIbCbKOTOCTIOZAPChKUX 3eMeJb Ta
notpebaMu MOCUIIEHHS iX TIPABOBOI OXO-
ponu. Bigobpaskatoun 1i morpebu, 3
moyaTky X XI cT. y 3aK0OHOTBOpYOMY TIPO-
meci YKpaiHu y rajysi CiJibCbKOTOCIIO-
MapChKOTO 3eMJIEKOPUCTYBaHHS cdop-
MYBAJIUCS JIBI B3AEMOTIOB SI3aHI TEHJIEH-
1ii PO3BUTKY IPABOBOTO PeryJIIOBaHHSI
BI/IHOCHH CiJTbCbKOTOCTIO/IAPCHKOTO 3€eM-
JIEKOPUCTYBAHHS: CIIeliai3allis MmpaBo-
BUX HOPM Ta JleTayi3allisi 1TpaBOBOTO
peryiioBans. Criemiamisarisi MpaBOBUX
HOPM TIPOSIBJISIETBCSI Y 3POCTAHHI KiJib-
KOCTI Ta MMUTOMOI Baru MpaBOBUX HOPM,
AKl MOKJIMKaHI PeryJioBaTh CyCIIiJbHI
Bignocunm, 00’€KTOM SAKNX € He 3eMJI
CiThCHKOTOCTIONAPCHKOTO TIPU3HAYEHHST B
I[IJIOMY, & CYCITLIbHI BiIHOCHHU, 00’ €KTOM
SKUX BUCTYMAIOTh YaCTUHU, CTPYKTYPHI
eJIEeMEeHTH, TeBHI BJIACTUBOCTI Ta Xapak-
TEPUCTUKU 1UX 3eMesb (CLIbChKOTOCIIO-
JlapCbKi  yTififigd, TPYHTOBUU IOKPUB,
arposanamadTH, POAIOYICTb TOIIO).
[ertamizarlis K TpaBOBOTO PETyJIIOBAHHS
y cepi OXOPOHM i BUKOPHUCTAHHSI 3eMETTh
CIJIBCHKOTOCIIOIAPCHKOTO TIPU3HAYEHHS
O3HAuaE, 10 y 3aKOHO/IABCTBI PO 3eMJIi
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CIJIBCBKOTOCIIOZIAPCHKOTO TIPU3HAYEHHS
3pOCTAE KIMbKICTh Ta MMTOMA Bara MpaBo-
BUX HOPM, CIIPIMOBAHUX Ha PETYJIIOBaH-
HS CYCIIJIbHUX BiJIHOCHH, SKi peryJoBa-
JICSI He OKPEMO, a Y CKJIajii OiJIbII 3arajib-
HUX BU/IIB CYCILIBHUX BiTHOCWH, & TAKOXK
1[0 y 3a3HAYEHOMY 3aKOHOJIABCTBI CITiB-
Bi/IHOIIIEHHS MiXK PaMKOBUMH Ta iX JieTa-
JIIBYIOUMMHU HOPMaMU ITOYMHAE 3MiHIOBA-
TUCS ILISXOM 301LIbIIEHHS KiJIbKOCTI
OCTaHHIX.

Y cBolo uepry, crieniasiisaitisi i getadi-
3allist MPaBOBOTO PETYJIIOBAHHS BiTHOCUH
CIJTBCHKOTOCTIOIAPCHKOTO 3eMIIEKOPUCTY-
BaHHS CIPUYUHWIN AuUdepeHIiaiio
00’€KTIiB IIPaBOBIAHOCKH 11100 OXOPOHHU i
BUKOPUCTAHHS CiJIbCbKOTOCTIOAPCHKIX
3eMesib, SIKi MOXKHA BUJIIIUTH Y Taki
rpynu: 1) 06’eKTH MPaBOBOI OXOPOHU
3eMeJib ClJIbChKOTOCIIOAPChKOTO TIPH-
3HAYEHHS, sIKi XapaKTepu3yloTh iX Kijib-
KicTh; 2) 06’€KTH, SIKi XapaKTepusylOTh
SKICTh CiJIBCbKOTOCIIOJIAPCHKUX  YTiflb;
3) 06’ekTH, sIKi XapaKTepU3yIOTh €KOJIO-
riuny 0e3leKy CLIbCHKOTOCTIONAPCHKOTO
3eMJIEKOPUCTYBaHHs; 4) 00’ekTH, sKi
XapaKTepU3yIoTh SAKICTh CiJIbCHKOTOCTIO-
JIapChKOI MPOAYKINI; 5) 00’ekTH, sKi
XapaKTepu3yloThb PO3BUTOK HAYKOBO-
TEXHIYHOTO ITPOTPECY B 3eMJIEPOOCTBI.

O0’€eKTH NPABOBIIHOCHH LIOJ0 OXO-
POHH 3€eMeJIb CUIbChKOTOCIOIaPCHKOTO
NpPU3HAYEHHS, AKi XapaKTepU3yIoTh iX
KinbKicts. TpaguiiitnuM 06’€eKTOM IIpa-
BOBIIHOCUH T1I0JI0 OXOPOHU 3eMeJib Ciiib-
CHKOTOCITOJITAPCHKOTO TIPU3HAYEHHST € iX
KI1JIBKICTb, $IKa BU3HAYAETHCS ILJIOIILEIO
TaKMX 3eMeJIb B I[IJIOMY Ta IIJIONIeIo Ti€l iX
YaCTUHH, IKa Ge3I0CePeHbO BUKOPUCTO-
BYETBCS SIK 3aCi0 CLIBCHKOTOCTIONAPCHKO-
ro0 BUPOOHMIITBA — TLJIOIIEIO CLILCHKOTOC-
noapchkux yrifp. Lleit 00’exT mpaBoBoi
OXOPOHU 3€MEJTh CIJIbChKOTOCIOIAPCHKO-
ro npusHayeHHst OyB chopMOBaHUii 1e B
PaZITHCHKI Yacu, KOJIM PO3BUTOK CiJib-
CHKOTOCTIOITAPCHKOTO BUPOOHUIITBA 320€3-
MeYyBaBCsl EKCTEHCUBHUM IIJISIXOM —
3a/yYEHHIM SKOMOra OL/IbINOI YaCTUHK
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3eMeJIbHOI TepuTopii Kpainu y cdepy
CIJIBCBKOTOCTIONAPCHKOTO0 BUPOOHUIITBA 1
HEJIONYIIEHHAM 11 3MeHIeHHs. Takuii
ITi/IX1/] /IO TTPAaBOBO1 OXOPOHU 3eMeJTh CiJlb-
CbKOTOCIO/IAPCHKOTO ITPU3HAYEHHST Bi/100-
paskeHu TIepI 3a Bee y CT. 23 3eMeTbHOTO
KOJIeKCY YKpaiHu, KO0 3aKpilJeHuit
[PUHIIUT [IPIOPUTETY CLIBCHKOTOCIIONAP-
CbKOTO BUKOPUCTAHHS 3eMeJib. 3IiIHO 31
cT. 23 Kozexcy 1eil MpUHINIT TOJIATAE Y
TOMY, 1110, ITO-TIePIIIe, 3eMJIi, TPUIATHI /711
noTped CiIbCHKOTO TOCTIOAAPCTBA, TOBUH-
Hi HaJlaBaTHCs HacaMIiepes st ClIbChKO-
rOCIOJaPCbKOTO  BUKOPUCTAHHS, —Ta,
Ho-Apyre, it OyIIBHUIITBA MTPOMUCTIO-
BUX IAIPUEMCTB, OO'€KTIB JKUTJIOBO-
KOMYHAJIbHOTO TOCTIOZIAPCTBA, 3a/I3HUIID 1
ABTOMOOIIBHUX IIJISAXIB, JIHIA €JIeKTPo-
nepeiayi Ta 3B’43KY, MariCTpaJbHUX TPY-
GOIPOBO/IIB, @ TAKOXK JIJIst IHIIUX MOTPeED,
He TIOB'SI3aHUX 3 BEJEHHAM CLIbCBKOTOC-
MOZIaPCHKOTO  BUPOOHMIITBA, MOBUHHI
HaJIaBaTUCS TEPEBAKHO HECIThCHKOTOC-
HOAAPCHKI yTis abo CiIbChKOrOCIoaap-
CBKIi YTifi/1s1 TipITol SIKOCTI.

Y pesysbraTi JOMiHyBaHHS 3 cepe/n-
au XX CT. KiTbKiICHOTO TiXOy B TTPaBo-
Bill OXOpPOHI 3eMeJIb CiJIbChKOTOCIIoAap-
CHKOTO MTPU3HAYEHHS iX TIJIOIA € HA/I3BU-
JaliHoO BeJsinKoio. 3 60,3 MJIH ra 3emelib-
HOI TepUTOPIi HAMIOI lep:KaBu 42 MJTH Ta,
a6o 71,2 % TepuTopii, CTAaHOBJIATH caMe
3eMJIi CiJIbCbKOTOCIIOIAPChKOTO ITPU3Ha-
YeHHs, y TOMY YHCJI TIJI0IIA C1IbCHKOTOC-
MOIAPCHKUX YTi/ib CTaHOBUTD 41,7 MTH Ta,
a60 69,2 % [18, 137].

Paszom 3 TiM 3 32,5 MJIH Ta OpPHUX
3eMesib Kpainu 6,5 MJIH ra € (haKTUIHO
OPHOHETIPUAATHUMK  (JIeTpaloBaHNMU,
MaJonpoAYKTUBHUMEU Toto). I[lixpa-
XOBaHO, 1110 JIUTIIE 3 I[i€1 MPUYUHU HOPiy-
HO nipgaMi BUTpaTu (pi3HUI MixK BapTic-
TIO CIJIbCHKOTOCIIOZIAPCHKO1 MPOYKITil Ta
BUTpaTaMu Ha ii BUPONLYBAHHS ) CATAIOTh
400 mma TpH [19, 32]. Y 3B'43Ky 3 num
MPOBITHUMYU BYEHUMU YKpPaiHU B rasrysi
3eMJIepoOCTBa Ta €KOJIOTil CTAaBUTHCS
MUTaHHS TIPO HEOOXiAHICTh 1CTOTHOTO
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3MEHIIeHHs IJIONI ClIbChbKOTrOCIoap-
CbKHUX 3eMeJIb 3arajioM Ta IOl OPHUX
3emenb 30kpema [20, 15]. OTike, Takwuii
TPAAUIIHUI 00’€KT TMPABOBITHOCUH
ClJIbCHKOTOCIIOIAPCHKOTO 3€MJIEKOPUCTY -
BaHHS SIK T1JI011A 3eMeJIb CiJIbCbKOTOCIIO-
JIapChKOTO TIPU3HAYEHHsT BTpadae abco-
JIFOTHE 3HAYEHHS 1 Ma€ Oy TH MiAOPSIIKO-
BaHWUIl PO3BUTKY 3€MEJbHUX IIPABOBiJI-
HOCHH, 00’€EKTOM SIKUX € SIKICTb 3eMeJlb
CLJIBCHKOTOCTIOIAPCHKOTO TIPU3HAYEHHSI.

O0’€eKTH NPABOBIIHOCHH LIOJI0 OXO-
POHHU 3eMeJib CLIbCHKOTOCHOIapPChKOTO
NPU3HAYEHHS, SKi XapaKTepuayloTh iX
sikictb. OcHOBHUMU (haKTOpamMu, SKi
BU3HAYAIOTH SIKICTh 3eMeJIb CiIbChKOTOC-
MO/IAPCHKOTO TIPU3HAUYEHHS, € HAABHICTh
IPYHTOBOTO TOKpWBY (TPYHTIB) Ta iX
pomodicte. IpyHT sBJIsIE COO0I0 BEPXHIi
1ap 3eMHO1 KOpU, KU YTBOPUBCA 1 3Mi-
HIOETBCS TIi/T BIVIUBOM TTPUPOTHUX YWH-
HUKIB Ta BUPOOHUYOI JiSJIBHOCTI JIFO/IH-
HU 1 BoJiofie pojmodicTio [21, 18].
Ykpaina BOJIOJIE «KOHTPOJbHUM IaKe-
TOM» CBITOBUX 3allaciB YOPHO3EMHUX
IPYHTIB, SIKi TOKpUBAIOTh 68 % TepuTopii
Kpainnm [22].

Yuannii 3eMeIbHUI KoJeKC YKpaiHu
BIIEpIIIe B iCTOPil 3eMeJIbHOTO 3aKOHO/IAB-
CTBa BWM3HAB TPYHTH, ab0 TPYHTOBUI
TTOKPUB 3eMEJIbHUX [TIJITHOK CAMOCTIHHUM
00’€KTOM TIPABOBIJHOCUH iX OXOPOHHU.
Tak, y 3akoni Ykpainu «IIpo oxopony
3eMeJIby» 3aKPIIVIeHO 3aKOHO/aBue BU3HA-
YeHHS IPYHTY SIK IPUPOTHO-ICTOPUYHOTO
OpPraHO-MiHEPAJIIBHOTO TiJjia, MO YTBOPH-
Jiocsl Ha TIOBEPXHi 3eMHO1 KOPH 1 € ocepe-
KOM HaiOi/IbIIOl KOHIIEHTPAIl TTO/KIB-
HUX PEYOBUH, OCHOBOIO JKUTTS Ta PO3BU-
TKY JIFOJICTBA 3aB/ISIKM HAWIIIHHIIIIN CBOTI
BJIACTUBOCTI — poatovdocti. CyTh MpaBo-
BOI OXOPOHU TPYHTY 3BOJMUTBLCS /10 TOTO,
110, TIO-TIepIiie, BJIACHUKU 3eMeJbHUX
JIJISTHOK Ta 3eMJIEKOPUCTYBavi He MaroTh
IIpaBa 3/1i1ICHIOBATH 3HATTS Ta llepeHeceH-
H4 IPYHTOBOT'O TIOKPUBY 3€MEJIbHUX J11JIsI-
HOK 0€3 CIeIliaJbHOTO /[03BOJIy OpTaHiB,
10 3/IICHIOIOTD JIeP;KaBHUN KOHTPOJIb 34
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BUKOPUCTAHHAM Ta OXOPOHOIO 3eMellb.
A 1ipu 3/1ificHeHH] TiSJIbHOCTI, TIOB’SI3aHO1
3 IIOPYIIEHHAM IIOBEPXHEBOTO HIapy IPYH-
TY, BAACHUKU 3€MEJbHUX JJITHOK Ta 3€M-
JIEKOPUCTYBAui TMOBWUHHI 3/IHCHIOBATH
BHSATTS, CKJIa/LyBaHHsl, 30epiraHHs TIOBEPX-
HEBOIO 1Iapy I'PYHTY Ta HaHeCeHHs oro Ha
JUJISTHKY, 3 SIKOT BiH OYB 3HATHIT (DEKYJIBTH-
Barlis), a0 Ha iHIITy 3eMeJIbHY JIISTHKY JIJIsT
TIBUTIIEHHA 11 TTPOLyKTUBHOCTI Ta 1HIITUX
gakocteit (ct. 168 3emesnbHOTO KOIEKCY
Ykpainn). Ilo-gapyre, y cksaji rpyHTiB
Vkpaiuu, SIKUX HaJIidy€eThest  Oisbime
30 BB, BUALIAIOTHCS OCOOJMBO I[iHHI
CIJTbCHKOTOCTIOIAPCHKI 3eMJIi, SKMMU BBa-
JKAIOThCS YIiJAd 3 OCOOJUBO I[IHHUMU
po/iFoUMMU  BUJIaMU TPYHTIB. Taki Bujm
IPYHTIB 3aKpiruieni y ct. 150 3emeapHOTO
KOJleKCy YKpaiHu. 3TiJIHO 3 €10 CTaTTer0
BUJIyYE€HHSI OCOOJIMBO IIHHUX 3€MeJib
JUIST HECLIbCHKOTOCIIOAAPCHKUX TIOTPED
He JIOIYCKAEThCS, 32 BUHATKOM BUIIAI-
KiB, BUSHAUEHHUX 3aKOHOM.

AxicTth 3eMesb CiIbChKOTOCIOAP-
CHKOTO TIPU3HAYEHHS 3aJIeKUTh TaKOX
Bi/l poxtouocTi rpyHTiB. CydacHe TpyH-
TO3HABCTBO PO3IJISAE POAIOYICTH TPYH-
Ty $K (QYHKINIO TIPYHTOYTBOPIOIYOTO
Tpoliecy, BU3HAYAI0UN HOT0 SIK 3/[aTHICTh
IPYHTY /10 OJHOYACHOTO 3a0e3TedeHHs
POCJINH YMOBaMU iX HOPMAJIbHOTO POCTY
i posButky [21, 135]. Anasoriute Bu3Ha-
YeHHs POIIOUOCTI IPYHTY 3aKpilljieHe iy
ct. 1 3akony VYxkpainu «IIpo oxopony
3eMeJib».

PiBenb postodocTi IpyHTIB 3aI€KUThH
BiJl KIJIbKOX (PaKTOPiB, OCHOBHUM 3 SIKUX €
BMicT rymycy y rpyHri. [lonsarra «rymyc»
€ HajlOaHHIM He TLIBKU IPYHTO3HABCTBA,
a I 3aKOHO/IaBYOI TeXHiKU. 3TifHO 3i cT. 1
3akony Ykpainu «IIpo oxopony semesnb»
TyMycC sIBJISIE COOOIO OPTaHIYHY CKIAIOBY
YaCTUHY I'PYHTY, sIKQ YTBOPIOETHCS Y TIPO-
1ieci 6iOXIMIYHOTO PO3KJIAILY POCTMHHUX i
TBAPUHHUX PeEIITOK Ta (opmye ioro
poatodicTb. BracHuku Ta KopucTyBaui
3eMeJIb CLIbCbKOTOCIIOIAPCHKOTO TPU3HA-
YEeHHsI MalOTh MOKJIUBICTD 3a0€3MeUnTH
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6esmedinuTHUil GasaHC TYMyCy Y IPYHTI
MIJITXOM BHECEHHS y TPYHT OPTaHiqTHUX
JHOOPHB 1 IHIMMX OpPraHiYHUX PEYOBHH Ta
3aCTOCYBAHHSIM TAaKUX TPUAOMIB 0OPOOIT-
Ky TPYHTY, SKi 3MEHINYIOTh MiHepaJi3a-
IIiI0 OPraHiyHOI peyoBUHM TPYHTY |[21,
66]. ¥ 3B’53ky 3 1uM 3akoH YKpaiHu
«IIpo oxopony 3emenb» (cT. 37) 3aKpinus
repesiik HOpMaTHUBIB OXOPOHU POIIOYOCTI
IPYHTIB Ta TOKJIaB Ha BJIACHUKIB i KOpUC-
TYBauiB 3eMeNbHUX [UISTHOK 000B'SI30K
3MIMCHIOBATH 3aXOAU MIOJ0 OXOPOHU
POMIOYOCTI TPYHTIB, TepeabadeHi 1M
3aKOHOM Ta IHIIMMHI HOPMATUBHO-TTPABO-
BUMHU aKTaMu YKpainu. 30Kpema, 3aKOH
Ykpainu «IIpo oxopony semesnn» (ct. 30)
nepesdayae BCTAHOBJIEHHST Psily HOPMa-
TUBIB, 4Ki XapaKTepPU3yI0Th PiBEHb POJIIO-
YOCTi I'PYHTIB, 30KpeMa, HOPMaTUBU Tpa-
HIYHO JIOIYCTUMOTO 3a0py/HEHHS IPYH-
TiB, HOPMATHUBU SIKICHOTO CTaHy TIPYHTIB
Ta TOKAa3HUKHU Jerpajallili IpyHTiB. Tum
CaMMM 3aKOHOJ[aBeIlb Ha/laB POIOUOCTI
CiJIbCBKOTOCIIOIAPCBKUX  YTiIb CTaTyCy
OKPEMOTO 00’€KTa TIPABOBIAHOCHH IIOI0
OXOPOHU 1 BUKOPUCTAHHS ClJTbCHKOTOCIIO-
NAPCHKUX 3eMeJTb.

Kpim Toro, 10 o6’exTiB mpaBoBiHO-
CMH OXOPOHW, SKi XapaKTepusyloTb
AKICTb 3eMeJIb ClIbCbKOTOCIIOAPCHKOTO
MpU3HAYEHHs, HaJIeKaTb MeJiopoBaHi
3eMJI1 SIK 3eMJT1 31 TITYYHO PETyJIbOBAHUM
BOJIHMM PEKUMOM TPYHTIB, 1110 BU3HAYAE
iX BUCOKY MPOAYKTUBHICTD [23, 9].

O0’€eKTH NPABOBIIHOCHH LIOJ0 OXO-
POHHU 3eMeJib CLIbCHKOTOCHOIapPChKOTO
NPU3HAYEHHS, S$Ki XapaKTepu3yloTb
€KOJIOTIYHY O0e3MeKy CLIbChbKOrocmo-
JIapCbKOT0 3eMJICKOPUCTYBaHHSA. 3eMJli
CiZTbCHKOTOCIIOIAPCHKOTO TPU3HAYEHHS,
dKi 1HTEHCUBHO BUKOPUCTOBYIOTHCH,
30KpeMa, TOCTIMHO PO30PIOIOTHCS, Tij-
NAI0ThCA JI0JJATKOBUM pHU3NKaM. Bonun
MOKYTb BTPATHUTU CBOIO POJIOYICTH He
TIJIBKY Yepes3 HellpaBUJibHe BUKOPUCTAH-
Hs, a I 3aBASIKU CBOIN BPA3JIMBOCTI MO0
Nl mpupogHUX (haKkTOpIiB: BITPOBOTO Ta
BOJTHOTO BIIUBY, $Ki CHPUYUHSIOTH
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BOJZIHY Ta BiTpoBY epoaii. CijibchbKe TOC-
MOIAPCTBO MOKe e(GeKTUBHO 3aXHIIATH
CIJTbCBKOTOCTIONIAPCHKI YTi/IST Bijl BITPO-
BOI Ta BOJIHOI €pO3ii IIJISTXOM 3aKJIaJI[eHHS
MepesKi MOJIe3aXUCHUX JIICOCMYT Ta JIico-
BUX HACA/KeHb, BKIIOUEHHS IETKUX
BUJIIB CIJIBCHBKOTOCIIOIAPCHKUX YTi/lb 10
€KOJIOTIUHOI Mepeki KpaiHu, a TaKoxXK
NIJISIXOM CTBOPEHHS CTIHKWUX arpoJiaHj-
madTiB.

OcHoBHUM (DYHKITIOHAJIBHUM TIPU-
3HAUEHHS TOJIe3aXUCHUX JICOCMYT Ta
IHIMUX 3aXUCHUX JIiICOBUX HACA/KEHDb €
3abe3IeyetHsl arpoeKoJIOriYHOrO 3aXUC-
Ty CLJIBCBKOTOCIIOIAPCHKUX YTi/Ib BiJ
BITPOBOI, BOIHOI epo3ii Ta iHIINUX Jierpa-
JAIIAHTX TPOTIECIB. 3a JaHUMU TTPaKTH-
KU, OJIUH TeKTap JICOCMYTH B yMOBax
Ykpainu s3axuinae 25-30 ra pisi, BHa-
CJIIZIOK YOO BPOKAUHICTD 301IbIITYETHCS
no 15 % TOpiBHSIHO 3 He3aXUIEHUMU
nossiMu [24]. Ha nammy gyMKy, 3eMeJibHi
JUJISTHKY, 3aUHATI [OJIe3aXUCHUMU JIiCO-
CMyTaM¥ Ta IHIMTUMW 3aXUCHUMU JIiICOBU-
MU HaCaKEHHIMU, € BIIHOCHO CaMoO-
CTiiHUMU 00’€KTaMK PaBOBIAHOCUH
MIOZI0 OXOPOHU 3eMeJb CiTbChKOTOCTIO-
JIAPCHKOTO MTPU3HAYEHHS.

BaskmBum HanpsiMoM 3abesredeHHs
€KOJIOTTYHOT Ge31eKH arpapHoro BUPOO-
HUIITBA € €KOJIOri3allisl CiJIbChbKOIOCIIO-
JIAPCbKOTO BUKOPUCTAHHS 3€MeJib, dKa
3HAILIA TIeBHe BioOpakeHHs il y mpa-
BOBUX akTaX. Tak, Ha/[3BUYallHO BasKJIU-
Be 3HAueHHs [ 3a0e3leYeHHsT eKOJIO-
rYHOI GE3IEKHU ClIbChKOTOCIIOAAPCHKOTO
3eMJIEKOPUCTYBaHHS Ma€e (hOpMyBaHHS
ONTUMAJIBHUX arpoJjaHmamadTiB. 3TiHO
3i ct. 1 3akony Ykpainu «IIpo oxopony
3eMesb» arpoJaHamadT sBise cobow
JgaramadT, OCHOBY SIKOTO CTAaHOBJISITh
CLIbCHKOTOCIIOZAPChKI Y/l Ta JIiCOB1
Haca/I>KeHHs, 30KpeMa JIiCOCMYTHU Ta iHIITi
3aXMCHI HACA/KeHHS. A BiATIOBIHO /10
CT. 33 1bOTO X 3aKOHY B YKpaiHi MatoTh
OyTH BCTAHOBJIEHI HOPMATHUBU OITHU-
MaJIBHOTO CITiBBiJTHOTIEHHS 3€MeJIbHUX
yTigb s 3anobiraHHsg  HaaMipHOMY
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AHTPOTIOTEHHOMY BILJIUBY HA HUX, Y TOMY
YUCJI HAMIPHIH PO30PAHOCTI CiJIbCHKO-
rOCIOJIapChbKUX yTifib. MoBa e 1po
BCTAHOBJICHHSI HOPMATUBIB ONITUMAJIHHO-
r0 CIIBBIHOIIEHHs Piiai Ta Gararopiy-
HUX Haca/KeHb, CIHOXKATel, IIaCOBUILL, a
TAKOXK 3eMeJTh IiJ[ T0JIe3aXNCHUMU JIiCO-
CMyTaMU, sike HaJa€ arpoJian/madram
eKoJsioriuHol cTifikocti. Ha skanb, HuHi
CIIIBBIJIHOIIEHHS ITUX MIJBU/IB 3€MeJIb
CiJIbCBKOTOCTIOIAPCHKOTO MPU3HAYEHHS
Ha Oi/IbIIiil YaCTHHI CiJIbCHKOTOCIIOAAP-
CHKHX 3eMeJTb KPaiHU He € ONITUMAJbHUM.
Y HUX TlepeBaxkaloTh PJLIs, B TOI Yac sIK
7101 TI0JIe3aXUCHUX HACA/KeHb, CiHO-
JKaTel Ta [IacoBUIIL € HeJJOCTaTHHOIO. TaK,
JyacTKa JiyK B Ykpaini cranoButh 12,8 %
BiJl TJIOII PiJiii — o/iHA 3 HAWHWKYUX Y
cBiTi. Ile maiizke y ciM pasiB MeHIIe Bij
ONITUMAJIBHUX 3Ha4€Hb. 3a CBITOBUMU
MPUPOIOOXOPOHHUMHU  CTaHIapTaMu
YacTKa JIYK Ma€ CTAaHOBUTU He MEHIIe
2/3 maomi CiTBCHKOTOCTIOAAPCHKUX
3emesib. Jluiie B 1ibOMy BUNIAIKY JIYKU
3/IaTHI CTPUMYBATH epo3iio IpyHTy [25].
Tomy, Ha HaNTy TyMKY, OCHOBHUM 3aBJIaH-
HSM TTPABOBOI OXOPOHU arpojaHAmadTiB
Mae OyTH, TTo-1iepiiie, hOpMyBaHHST OITH-
MaJIbHOTO CTIiBBITHOIIEHHS X CKJIAIOBUX
YACTUH Ta, MO-/IpyTe, OXOPOHa copmo-
BaHUX ONTUMAJBHUX arpojanmamadTiB
BiJl TOPYIIIEHHS 1X €KOJIOTIYHOI CTIHKOC-
Ti. Bignosinno, arpomanamadTi 10111/1b-
HO BUJINTH B OKPeMMil BHJ 00’€KTiB
MPABOBITHOCUH IIOZI0 OXOPOHU 1 BUKO-
PUCTAHHS CiJTbCHKOTOCTIOIAPCHKUX YTiTh.

O0’ekTH NPABOBIIHOCHH MIOAO OXO-
POHH 3eMeJib CLIbChKOTOCHOIapPChKOTO
NPU3HAYEHHS, S$Ki XapaKTepu3yloTh
SIKICTDb CiIbCHKOTOCIIOAAPCHKOI MPOIYK-
mii. Y 3B’SI3Ky 3i 3pOCTaHHSIM TIONUTY Ha
€KOJIOTIYHO YHCTY CITbCHhKOTOCIOIAPChKY
MPOYKIIT BeJINKA KiJIbKICTD CiJTbCHKOTOC-
MO/IAPCHKUX TOBAPOBUPOOHUKIB YKpaiHu
MalOTh HaMip BUPOIIYBATH BUCOKOSIKICHY
CLTBCHKOTOCTIONAPCHKY TPOAYKILIIO Ta
peasrizoByBaTi il B YKpaiHi Ta 3a pybe-
JKeM SIK €KOJIOTIUYHO 4mCTy. Takoro BBaska-
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€THCS CLIILCHKOTOCIOIAPChKA TTPOYKITif,
SIKa BUPOIIYETHCS B PaMKaX OPTaHIYHOTO
3emsiepoOcTBa, TOOTO 63 3acTOCYBaHHS
arpoximikartiB, TeHETUIHO MOAMU(IKOBA-
HUX oprai3miB Too. KiiabkicTb rocto-
JlapCTB HAIIOi KpaiHW, $IKi BUPOILYIOTb
OpraHiyHy IPOAYKIIIO, IOKU 1110 He Iepe-
Butye 70, a 1Io1a 3emMeJrh, Ha SKilt BUPO-
HIYETbCS Taka IPOAYKILs, Jocsria
240 tuc. ta, mo cranosutb Bcboro 0,6 %
CIJIBCHKOTOCTIONIAPCHKUX ~ YTiJIb  KpaiHu
[26]. Onnak rocnogapcTBa, SKi BUPOIILY-
I0Th OPTaHiYHY MPOAYKIIIO, HE MOKYTh
peasizoByBaTu ii came gK €KOJIOTIYHO
yrcTy yepes psaa nmpuarH. OiHi€0 3 HUX €
BiJICYTHICTb Y 3eMeJIbHOMY 3aKOHO/IaBCTBI
Ykpainu KpuTepiiB SKOCTI I'PyHTIB, Ha
SKUX MOXKJIMBE BUPOILYBAaHHS TaKoi 11PO-
AYKIIii, BiICYTHICTh Jep:KaBHOI cepTudi-
Kallil $IKOCTi CiJTbCHKOTOCIIONAPChKUX
VIiib Ta peecTpariii TocrojapcTs, sKi
BUPOIIYIOTb OPTaHiuHy MPOAYKIIIIO.
OTtxe, TOTATBITII PO3BUTOK OPTaHiqHO-
ro semyiepobcTBa B YKpaiHi morpebye
BUPIIIEHHST HU3KKM PABOBUX TPOOJIEM.
KitoyoBrMH 3 HUX € BUBHAHHS ClJIbCHKO-
TOCTIOIAPCHKUX YTi/ib, HA SKUX BUPOTILY-
€TbCS OpPraHiyHa IPOJYKILisl, OKPEMUM
00’€KTOM TPABOBITHOCHH OXOPOHU Ta
3abe31eyeH s IX OXOPOHU BiJIIOBIZHO /10
BUMOT 4acy.

O06’€eKTH NPaBOBIAHOCHH INOAO 0XO-
POHH 3eMeJib CLIbCbKOTOCHOIapChKOTo
NpPU3HAYEHHS, S$Ki XapaKTepu3yloTb
PO3BUTOK HAYKOBO-TEXHIYHOTO MpoOrpe-
Cy B 3eMJIepOOCTBi. 3eMebHUN KOJEKC
Yrpaiau (cr. 150) Buminsge y ckmami
0COOJINBO TIIHHUX 3eMeJTh TOCTI/THI TTOJIsT
HAYKOBO-JIOCJTITHUX YCTAaHOB 1 HaBYaJIb-
HUX 3aKJa/iB Ta HaJla€ IM IIOCUJIEHUN
3axuct. Tak, 3aKOH 3a60POHSIE BUITYYEH-
HS JIOCJI/ITHUX T10JIiB HAYKOBO-/I0CJII/THUX
YCTaHOB 1 HABYAJbHUX 3aKJIA/IiB JIJISI BCiX
HECITbCHKOTOCIIOIAPCHKUX TIOTPED, KpiM
norped y OyAiBHUITBI 00’€KTIB 3arajib-
HOJIepKaBHOTO 3HA4YeHHS, AOPIir, JIHIN
eJIeKTpoIiepeadi Ta 3B8’s13Ky, TpyOOIpo-
BO/IiB, OCYNIYBAJbHUX 1 3POIIYBAJIbHUX
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KaHaJliB, TEOJe3UYHUX ITYHKTIB, KUTJIA,
00’€KTIB COIIaIbHO-KYJIBTYPHOTO TPH-
3HauYeHH, HAPTOBUX 1 FA30BUX CBEP/IJIO-
BUH Ta BUPOOHUYMX CIIOPY/I, TIOB sI3aHUX
3 IX eKkcruyarami€ero. A BUJIYYEHHSI
JOCTIJTHUX TIOJiB HAYKOBO-/IOCJIIHUX
YCTAHOB 1 HaBYAJbHUX 3aKJA/iB AJIs
HECITbCHKOTOCIOAPCHKUX MOTPEd MOsKe
3IifiCHIOBAaTHCS 32 TTocTaHOBOIO Kabinery
MinicTpiB Ykpainu abo 3a pillleHHSAM
Bi/INIOBI/THOI MiCIIEBOI pajiv, SIKIIO MTUTaH-
H TIPO BUJIydeHHS (BUKYIT) 3eMeTbHOI
IJISTHKY TIoTo/KeHe BepxoBHoio Pazoro
Ykpainn. OTxe, 1OCaiHI 1O € OKpe-
MUM 00’€KTOM TPABOBIHOCUH TIO/0
3aXHUCTY 1 BUKOPUCTAHHA CiJIbCHhKOTOCTIO-
NAPCHKUX 3€MeJTh.

TakuMm 4MHOM, 13 BUKJAJIEHOIO BHUIIE
BUTLIMBAE BUCHOBOK, 1110 32 CBOEIO CTPYK-
TYPOIO cucTeMa 00 €KTiB 3eMeJbHIX TIpa-
BOBIZTHOCUH € HEOIHOPITHOIO I BKIIOYAE
Taxi X BUU:

1) mpocti 06’€KTH, K ABJIAIOTH COOOI0
YaCcTUHY 3eMHOI TTIOBEPXHi 3 YiTKO BHU3HA-
YeHNMU MeKaMU, TIONEI0 Ta TpaBaMu
Ha HUX Ta TepeOyBaloTh B iHINBILyasb-
HOMY BOJIOJIIHHI 1 KOPUCTYBaHHI OJIHi€l
ocobu. [lo nmpocTux 00’€KTIiB 3eMeJbHUX
MPABOBIIHOCUH HaJeXaTh 3eMeJbHi
JUJITHKY, B TOMY YMCJI JIIHIHHI TOIIO;

2) KOMILJIEKCHI 00’€KTH, SIKi SIBJISIOTH
c000I0 YacTHHY 36 MHOI TOBEPXHi 3 BU3HA-
YeHNMU MeKaMu, TIJI0MIel0, TpaBaMu Ha
Hei. KoMIutekcHi 00’€KTH CKITaaloThes 3
HEBHOI KiJIBKOCTI IPOCTHX O0’€KTIB Ta
MOKYTh BKJIOYATH 3€MJi 3araJbHOTO
KOPUCTYBaHHS TOMIO. /[0 KOMILJIEKCHUX
00’eKTiB 3eMeJbHUX TPABOBIIHOCUH
HaJIe)kaTh 3eMJIi YKpainu, 3eMJi aJiMiHi-
CTPAaTUBHO-TEPUTOPIATBHUX OJUHUIID,
TepUTOpii, exkoMepexa, JaHAMAPTH
TOII1O;

BUKOPUCTAHI MATEPIAIIN

3) BJIaCTUBOCTI 3eMeJib, sIKi BizobOpa-
JKafOTh 1X SKICHI XapakTepucTuru. /1o
BJACTUBOCTEN 3eMesb K 00’€KTiB
3eMeJbHUX TPABOBITHOCUH HaJIeKaTh
I'PYHTOBU TOKPUB, POIOYICTH ClJIbCHKO-
rOCHO/IAPChKUX  YTi/lb, BMICT TyMycCy
TOIIIO.

Cnin 3a3HauuTH, 1O (HOPMYBaHHS
IpocTUX 00’EKTIB 3eMeJbHUX MPAaBOBII-
HOCUH TIOB'd3aHe TOJOBHUM UYWHOM i3
HAOYTTSAM Ta 3/1ICHEHHSIM TIpaB TPoMa-
JISTH, IOPUAMYHUX OCi0, TepUTOpiabHUX
rpoMajl Ta JIepKaBU Ha 3eMeJIbHI JIJIsTH-
Ki. BUHUKHEHHST KOMILIEKCHUX 00 €KTIiB
3eMeJIbHUX TTPABOBIJIHOCUH TIOB’si3aHe 31
3pOCTaHHSIM 3HAYECHHS MyOJIYHUX iHTe-
peciB y chepi BUKOPUCTAHHS 1 OXOPOHU
3eMeJIbHUX PecypciB Ta OasKaHHIM 3aKO0-
HOZIaBIlsI 3a0e3MevnTn X peasisaliio B
yMOBax TpUBaTU3allii 3HAYHOI YaCTUHU
3emesnpHoro Qouay kpainu. Hanannsa
BJIACTUBOCTSIM 3eMeJib CTaTycy 00’€KTiB
3eMeJIbHUX MPABOBIHOCUH 00YMOBJIEHE
OaskaHHSIM CYCIIJIbCTBA 3abe3IeunTn
30epesKeHH s, BiITBOPEHHS Ta TTiIBUIIEH-
HS SKICHUX XapaKTePUCTUK 3€eMellb,
HacamIepes CiJibCbKOTOCIIOaPChKUX.
Hapemti Maemo 3a3HaumTH, M0 MMOSIBA
KOMILIEKCHUX O0'€KTIB Ta BIACTUBOCTEN
3eMelib Ik 00’€KTIB 3eMeJIbHUX TTPaBOBI/I-
HOCWH CBITYUTH ITPO Te, IO CTOCOBHO BCE
61pII0T  KIJIBKOCTI  4aCTHH  3€MHOI
MOBEPXHI OJHOYACHO Ta TapajeIbHO
BUHUKAIOTh HE OJHE, a J[Ba 4u OiJibIie
3eMeJIbHUX TIPABOBIMHOMICHHS 3 TUM,
11106 3a0e31eYn T HaJle;)KHE BUKOPHCTaH-
HS Ta OXOPOHY 3e€MeJb B Cy4aCHUX yMO-
Bax. OTke, came B I[bOMY TPOSIBISIETHCS
aKTHBHA POJIb 00'€KTa y 3eMeJbHOMY
npaBi YKpainu.
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KynuHuu M. @. O6'ekTn 3eMenbHUX NPaBOBIJHOCUH B YKpaTHi: TEOPeTUYHUI acnekT

AHoTauis. [locnioxyoTbcs NOHATTA Ta POSib 00'eKTa 3eMeNbHUX NPaBOBIAHOCKH Y PO3BUT-
Ky MPaBOBOro PerynoBaHHs 3eMenbHMX BIAHOCUH B YKpaiHi. JoBOAWUTLCS, LLLO 3eMis Ik 00'eKT
NpPaBoOBIAHOCUH BIAOOpPaXae pi3Hi, iHOAI AiaMeTpanbHO MPOTUNEXHI 3a CBOIM XapaKTepoMm
iHTepecn ix cyB’exTiB. ToMy nornuodneHe BMBYEHHs 00’'ekTa 3eMenbHMX NPaBOBIAHOCKH PO3-
KPWBA€E HOBI MOXJIMBOCTI NSt BUABNEHHS 1 ifeHTMIKaLii iHTepeciB cy6'ekTiB LiX NPaBOBiAHO-
CMH Ta BM3HaYyeHHs LUNAXIB ix 30anaHCyBaHHA | 33[40BOJEHHS MPaBOBMMM 3acobamu.
LocnipxyeTbcs TeHaeHUis GOpMYyBaHHS Y 3emMeNlbHOMY NpaBi YKPaiH KOMMIeKCHMX 00'ekTiB
3eMeSIbHNX NPaBOBIAHOCKH (TEPUTOPIN, MEPEX TOLLLO), SIKi BKJTIOHaOTb NPOCTi 00'ekTM (3eMenb -
Hi AiNSHKK, LOPOrK, NAOLLI TOWO), a TaKoX 00'EKTIB — BNACTMBOCTEN 3eMJli. 3a3Ha4aETbCs, WO
(hopMyBaHHs KOMMEKCHNX 00'eKTIB BMKIIMKaHe HEOOXIZHICTIO MiANopsAKYBaHHS NPaBoBOro
pexuMy 3eMenbHUX AiNgHOK, AOopir, MoL, Towo, fKi BXOAATb A0 CKiagy KOMMAEKCHUX
00'€eKTiB, MPaBOBOMY PeXMMY OCTaHHIX. [oBOAUTLCS, WO NePCNeKTUBHUM HanpsMOM PO3BUT-
Ky 3eMeslbHOro 3akKOoHOLABCTBA YKpaiHW € nofanbliua AmBepcudikalis 0b'eKTiB 3eMenbHMX
NPaBOBIAHOCUH Ta OAHOYACHE X BKIIOYEHHS Y CUCTEMY Pi3HMUX 3eMeNlbHMX NPABOBIAHOCKH.

KntouoBi crioBa: 3emns, npaBo, 00'eKTU 3eMeNTbHNX NMPaBOBIAHOCKH.

KynuHuu M. ®. O6beKTbl 3eMeNnbHbIX MPAaBOOTHOLLEHUN B YKpariHe: TeopeTnyeckni
acnekTt

AHHOTauums. VIccneflyloTcs MOHsATVE U poJib 0ObeKTa 3eMesibHbIX MPaBOOTHOLLIEHNIA B pa3-
BUTUWM MPABOBOIO PErynvpoBaHNs 3eMefbHbIX OTHOLEeHUI B YKpauHe. [loka3biBaeTCs, YTO
3emMs Kak OOBEKT MPaBOOTHOLIEHWA OTPaxaeT pas3fMYHble, WHOTAA AWaMeTpasnbHO
MPOTMBOMOSIOXHbIE MO CBOEMY XapaKTepy WHTepechl Ux CyObekToB. MMo3ToMy yrnybneHHoe
n3ydyeHne oObEKTA 3eMefibHbIX MPABOOTHOLUIEHWA OTKPbIBAET HOBblE BO3MOXHOCTU s
BbISIBIIEHNS U MAEHTUPUKALMN MHTEPECOB CyOBEKTOB 3TUX NMPABOOTHOLLEHWUI 1 onpeaeneHme
nyTen vx cbanaHCMpoBaHWs 1 yOOBNETBOPEHWS NMPaBOBbIMU CpeacTBamu. iccnenyeTcs TeH-
LeHUMs hopMUPOBaHNS B 3eMeNlbHOM MpaBe YKpaviHbl KOMMIEKCHbIX 0OBEKTOB 3eMenbHbIX
NpPaBoOOTHOLLEHWIA (TeppuTOpUIA, CeTel M T. M.), KOTOpble BKOYalOT MpPOCTble OObeKTbl
(3emenbHble y4acTkM, OOPOrM, NAOWAAM U T. A.), a Takke 0OBbEeKTOB — CBOWCTB 3eMu.
YKa3blBaeTcs, YTO hOPMUPOBAHNE KOMMIEKCHBIX OObEKTOB 00YCNOBMIeHO HEOOXOAMMOCTbIO
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NoAYMHEHUS NPABOBOro PexMa 3eMefbHbIX YHacTKOB, [OPOr, MOLWAAEeN U T. M., BXOAALIMX
B COCTaB KOMMMEKCHbIX OObEKTOB, MPABOBOMY pexuMmy nocnefgHux. [okasbliBaeTcs, 4TO
NepcneKkTUBHbIM HarnpaB/ieHNeM Pa3BUTLS 3eMeNbHOro 3akoHOAATeNbCTBA YKpaVHbI ABMSETCS
nanbHeurwas amBepcndmkaums o6bekToB 3eMefbHbIX MPAaBOOTHOLIEHUA U OfHOBPEMEHHOE
MNX BKJIIOYEHME B CUCTEMY Pa3NMYHbIX 3eMefbHbIX MPaBOOTHOLEHWN.

KnroueBbie cnoBa: 3emns, NpaBo, 06beKTbl 3eMeSibHbIX MPAaBOOTHOLLIEHNN.

Kulynych P. Objects of Legal Relations Regarding Land in Ukraine: Theoretical
Aspect

Annotation. Both notion and role of objects of legal relations regarding land in legal
regulation of land relations are investigated. It is proved that land as an object of legal relations
reflects different, sometimes opposite interest of their subjects. That is why deep study of
object of legal relations regarding land opens new possibilities for finding out and identification
of interests of the subjects as well as new ways to balancing and satisfaction of them by legal
means. The trend in formation of complex objects of legal relations regarding land (territories,
networks and so on) in the land law of Ukraine as well as objects-qualities of land is
investigated. It is pointed out that formation of complex objects is coursed by necessity of
subordination of legal status of land plots, ways, squares and so on which are covered by
complex objects to legal status of the last. The classification of objects of legal relations
regarding land on simple and complex objects as well as objects which are qualities of land is
substantiated. It is proved that further diversification of objects of legal relations regarding
land is prospective direction of land legislation’s development in Ukraine.

Key words: land, law, objects of legal relations.
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CBITOIVIAAHI OCHOBA
CYYACHOI KPUMIHAJIBHOI IOCTUIIII

POHUKHYBIIN B yci cdepu cyc-
MJBHOTO JKUTTS, 3JOYUHHICTH
ChOTO/IHI € (haKTOPOM, IO Tajb-
MY€ COIliaJIbHUM TIporpec B YKpaiHi.
Bona, 30kpema, Mae 3/1aTHICTh 3BOJUTH
HaHiBelb OyIb-gaKi peopMHU y CyCITiib-
CTBI, SKIIIO BOHW HE CIIPOMO>KHI BPa3uTH
il B KOpiHb. TOMYy HPOTUJIiST 3JIOYMHHOCTI
€ npobsemoro Ne 1 y cydacHiit YkpaiHi.
3TiTHO 3 TaK 3BAHOIO KYJIbMYypPHO-
penpecusHon Mooen0 npomudii 3104uH-
nocmil, mpotumisa 37M04MHHOCTI — 1€
JUSIJIBHICTD, IO CKJAJMAETHCS 3 BOX
actiekTiB: 1) AismpHICTD i3 hopMyBaHHS
coriasbHoi (TOOTO TOJITUYHOI, €KOHO-
MIYHOI, PABOBOi, MOPAJIHLHOI) KYJIBTYPHU
TPOMAJISTH, dKa CTBOPIOE Y HUX IMYHITET
MPOTH KpUMiHaJi3allii iX BoOJIi Ta CBiJ0-
MOCTi; 2) AistIbHICTB i3 3abe3neyeHHst
BiamoBiaabHOCTl 3a 3/aoumuu. 1li aBa
BUJIM JIisLIIBHOCTI MOKYTh OYTH epeKTHB-
HUMU Jiule y €aHOCTI. ToMmy Tozi cromi-
BaTHUCH, MO JISJIbHICTD i3 3a0e3MeYeHHs
BiZIIOBiIaIBHOCTI 32 3JI0YMHK MOKe Oy TH
eekTUBHOIO 0e3 MisiIbHOCTI i3 (hopMy-
BaHHS COIAJbHOI KYJIBTYPHU IPOMa/IsH, 1
HaBIaKu. 3 KYJbTYPHO-PEPECUBHOI
MOjIeJIi TTIPOTHU/Iii 3JI0UMHHOCTI BUTLITUBAE,

0. KOCTEHKO

00Kmop Wpuou"HUX HayK, npogecop,
akademix HAIlpH Ykpainu,

3aegidyeau 8id0iay npobiem KpUMIiHAAbHO20
npaea, KpuMiHoA02ii ma cyooycmporo
(Incmumym odepicasu i npasa

im. B. M. Kopeuvkozo HAH Ykpainu),
3acayxcenuil 0isu Hayku i mexHiku Yxpainu

110 JiSTBHICTD 13 (hOpMyBaHHS COlliaib-
HOI KYJIBTYPU TPOMAJISTH € PAIUKAJTbHIM
3ac000M MPOTUJIIT 3IOYMHHOCTI, a Iisi/Ib-
HICTB i3 3a0e31eYeH s BiIIIOBiaIbHOCTI
3a 3JIOYMHU — 1€ NajiaTUBHUU 3acio, i
JIUIIe y €THOCTi BOHU eeKTUBHI. 3BiicH
CJTiT BU3HAYATH POJIb KOKHOI 3 HUX Y
MIPOTU/IIT 3JI0YMHHOCTI.

Coporozni s YKpainu akTyaJbHUM €,
30KpeMa, peOpMyBaHHS JiSJIBHOCTI i3
3abe3eyeHHsT BiIMOBIaIbHOCTI 3a 3J10-
YMHUA TaKUM YHHOM, 106 BOHA CIIPHsLIA
colianTbHOMY Tiporpecy B Ykpaini. [l
I[bOT0 MOTPiOGHA HOBA KOHIIEII[is 3a3Ha-
YEHOI JIIIJIbHOCTI, SIKY CJIiJl BU3HAYATH SIK
KPUMIHAJIBHY IOCTHUIIO. Kpuminanrvna
oCmuYis — ue 3aCHO8AHA HA HOPMAX
npasa OisIbHiCMb YNOGHOBANCEHUX OP2a-
Hie i3 sabesneuenns peanizauii 6ionoei-
danvrocmi 3a 3nouunu (KPUMinaivii npa-
sonopywenns)®. 3TiIHO 3 i€ KOHIEI-
1[I€10 KPUMiHAJIbHA IOCTUIIIS MA€ POITJIS-
JATUCS K CUCTEMa, €eJIEeMEHTH KOl
YTBOPIOIOTh 3aCHOBAaHY Ha HOpMax IpaBa
JUAJBHICTD YIOBHOBA)KEHUX OPTaHiB 13
3abesnedents peajisallii BiANOBigaJIb-
HOCTI 3a 3JI04MHU. Takumu ejeMeHTaMu
€: 1) HopMU ITpaBa, 3a IKMMH Ma€ 3a0e3-

1 IeranbHimie 11po KyJITYpHO-PENPECHBHY MOJIE/b TIPOTUIT 3I04MHHOCT, 1110 PO3pO6ASEThCs B IHCTUTYTI epkaBu
impasa im. B. M. Koperpkoro HAH Ykpainu, nus., 3oxkpema: [1].
2 oo MOHATTS KPUMiHATBHOT ToCTHIT 1B, Takox: [2, 151].
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MevyBaTHCS peasisalist BiJNoBiaIbHO-
CTi 3a 3JI0YMHU; 2) OpraHu, YIIOBHOBa)XKe-
Hi 3iHICHIOBATH MisJIBHICTD 13 peasizaitii
Bi/IMOBIIAJIBHOCTI 32 3JI0UWHM; 3) Mislib-
HiCcTb 13 3abe3nedeHHs peasisallii Biamo-
BIIAJIBHOCTI 3a 3JI0YMHU, 1110 3AiUCHIO-
€THCS YTIOBHOBAKEHUMHU OPTraHAMU Bijl-
moBigHO 10 HOpM mpaBa. OTKe, KpuMi-
HALHY 1OCMULII0 YMEOPIOMb eAeMEHMU,
wo 00°c0nytomocs y cucmemy 3a makum
kpumepiem: 1) Oyov-sxi Hopmu npaed;
2) 6yov-sxi opezanu; 3) O6yov-sxa disiv-
Hicmb, KW 60HU Oepymb yuacmov Y
sabesneuenni peanizauii 6i0N0GIOAILHO-
cmi 3a 3104uHy. Jluie oprafiyHo IIpu-
CTOCOBYIOUUCH OJIUH JIO OJIHOTO, IIi eJe-
MEHTU B €IHOCTI YTBOPIOIOTH CHUCTEMY,
[0 HA3WBAETHCS KPUMIHAJIBHOIO IOCTHUIII-
€ro. SIKIo xo4a 6 OMH i3 1UX eJIEMEHTIB
He € OpraHiYHO TIPUCTOCOBAHUM 10
IHIITUX, TO CUCTEMA HE MOKe HOPMAJIbHO
(DYHKI[IOHYBATH: PEIITa €JIEMEHTIB, IK 61
iX He BIOCKOHAJIOBAJIN, HE MOXKYTb
crpaBisaTH edekT. BimcyTHicTh came
TaKOl CUCTEeMHU CbOTOJIHI B YKpaiHi npu-
pikae Ha HeBauy Oyib-sKi pechopMu, 10
3/IICHIOIOTHCSA CTOCOBHO OKPEMUX 11 eJie-
MenTiB. Hecucremumii miaxin g0 3abe3-
TeveHHsI peaJiisallii BiIMIOBIaJbHOCTI 3a
37I0YMHU CIPUYUHSE ICHYBAaHHS HU3KU
HTKIJIMBUX TTPABOBUX 17T103111.

Onni€o 3 HAWMIKIIUBINIAX TTPABO-
BUX 17110314, 1[0 CIIOTBOPIOIOTH KOHIIETI-
1110 TTPOTU/Iil 3JIOUMHHOCTI 1, BIAITIOBI/THO,
KOHIIENII0 KPUMIiHAJbHOI [OCTHUIIl, €
JIOCUTH TIOIIUPEHE YsIBJIEHHS, Ha4eOTO
3aKOH, BCTYIUBIIY B CUJTY, 37IaT€H isITU
caMm 110 co6i. 3 bOTO POOJIATH TTOMUIKO-
BUIl BUCHOBOK: SIKIO 3aKOH He i€ abo
JI€ He Tak gK BiH MaB OM JisTH, TO Iieil
3aKOH ToraHuil. Buxsaukani Ii€io iJjio-
31€10 OYiKyBaHHS He BUIIPABAOBYIOTHCS, 1
TOMY YCi 3yCHJLJISI CITPSIMOBYIOTHCS HA Te,
1106 TPUITHATH HOBWIT 3aKOH, SIKUH Ou
caM 110 co0i «3arparoBaBy i BUPINUB BCi
npoleMu.

He 3anepeuytounm Toro daxty, 1o
3aKOHOJIABCTBO MOKe OYTH SIK XOPOIINM,
TaKk 1 TOTaHUM, CJIiJl, HA HAIIy IYMKY,
1o36aBaATHC 1110311, 1110 e(heKTUBHICTD
3aKOHO/IABCTBA 3aJIEKUTHh JIUIIE Bif
HBOTO caMoro. Y 3B’I3KY 3 IIUM ChOTOIHI
icHye naraspHa motpeba B HOBIll KOHIIETI-
11ii e(heKTUBHOCTI 3aKOHO/IAaBCTBA, B TOMY
YUCJIi KPUMiHAJIBHOTO.

OueBUHO, 1151 KOHIIEMIIST Ma€ TPyH-
TyBaTUCST Ha idel iHCmMpymenmanrvoHoi
ynxuii saxonodascmea'. 3axon — 1e He
OLIBII HIK 1HCTPyMeHT (Xopomuii abo
MOTAHWI) Y pyKax THUX JIIOfIeH, 10 HOTOo
3aCTOCOBYIOTh (a00 MOBMHHI 3aCTOCOBY-
BaTn). BiAnosigHO 70 1€l KOHIEMIil
MOKHa 3pOOUTH Taki BUCHOBKH: 1) 3aKOH
MpaIoe JnIre modi, KOJI HOro 3aCTOCO-
BYIOTh JIIO/IM; 2) 3aKOH IPAIio€ JIUIIIe
max, sIK 1Oro 3aCTOCOBYIOTb JIIOJIH.

Jlsist Toro, 1106 3aCTOCOBYBATH 3aKOH,
JIIOIM TTIOBUHHI MaTH BOJIIO 1 CBI/IOMICTb.
Bix Toro, gki 11 BoJsig 1 CBiZIOMICTD, 3aJ1e-
KUTh, SIK JHOAM OyIyTh 3aCTOCOBYBATU
3aKOH, TOOTO SIK 11l 3aKOH Oy/1e «IIpalfio-
BaTU».

Cran Boii # CBIZOMOCTI JIIOZEH, IO
3aCTOCOBYIOTh KPUMiHaJbHE 3aKOHO/IAB-
CTBO, BU3HAYAETBHCS 1X MPABOBOIO KYJb-
mypor, nio sKor, Ha Hauy OYMKY, Ciio
POSYMIMU Mipy Y320094ceHOCMi G0 1 C6i-
0oMOCMI 0OUNU 13 3AKOHAMU COUIANLHOL
npupoou, y momy uucii 3aKoHamu npu-
PpooHo20 npasa.

SAKI0 BUXOAUTHU 3 IIbOTO, TO MOKHA
MPUUATH 10 TaKUX BUCHOBKIB, Ha SIKUX
Ma€ 3aCHOBYBATHCSI KOHIIEMIIisl KpUMi-
HaJIbHOI IOCTHUII:

1. Te, gk mpaIrioe 3aK0H, y TOMY YUCJi
Kpuminanpauii kogexc Yxpainu (gam —
KK Ykpaian) i KpuminanabHuii nporecy-
asbHU Kojeke Yipainm (mami — KITK
Ykpainn), 3aeskuThb Bijl TPABOBOI KYJIib-
TYPH TPOMA/ISTH, TIIO0 HOTO 3aCTOCOBYIOTh,
TOOTO BiJ KYJIBTYPH HOTO 3aCTOCYBAHHSI.

2. Kynsrypa 3acrocyBanug KK Ykpai-
wu i KIIK Ykpainu 3anexutTh Bij mMipu

! TIpo «imcTpyMenTambiy KOHIIEIIIo 3aK0H0aBCTBay MB., 30KpeMa: [1].
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Y3TOJ/I>KEHOCTI BOJII 1 CBIZIOMOCTI JITOJIEM,
MO0 WOTO 3aCTOCOBYIOTH, i3 3aKOHAMU
COIiaJIbHOI TIPUPO/IH.

3. Buxomsum 3 <«iHCTPYMEHTAJIbHOI»
KOHIIENIi 3aKOHY, KYJbmypa 3acmocy-
gannsa KK Yxpainu i KIIK VYkpainn €
OCHOBHMM UYMHHUKOM e(deKTUBHOCTI
KPUMIHAJTBbHOI IOCTUIIii, a BJACTUBOCTI
caMUX KOJIEKCiB — JI0/IaTKOBUM.

DopMoI0 icHYBaHHSI TTPABOBOI KYyJIb-
Typu Jwojeid, 1o 3actocoByioTh KK
Yrpainu i KIIK Ykpainu, € npasosa dok-
mpuna, OJHIEIO 3 PIBHOBUIB SIKOI € J0K-
MPUHA KPUMIHATOHOL HOCTNUYLL.

3acTocyBaHHS 3aKOHOABCTBA, Y TOMY
gucai KK Yipainm i KIIK Ykpainuy,
HEMOJKJTHBe Oe3 HasIBHOCTI TIPABOBOI JIOK-
TPUHU B TOJIOBI TUX, XTO HOTO 3aCTOCOBYE.
JliomuHa, mo OepeThest 3aCTOCOBYBATH
AKUHA-HEOYIb 3aKOHOABYMH aKT Oe3 mpa-
BOBOI JIOKTPUHMU, HATA/IYE «BePITHUKA (€3
rojioBu». JloKTpuHa — 1€ CBO€EpPigHA
iHCTPYKITis, 6e3 ZOTPUMAHHS K0T, HAIIPH-
KJIaJl, KOPUCTYBaY He MOke e(deKTUBHO
BUKOPUCTOBYBaTH TOil abo iHmmii 3aci6
(Tipuiiazi, iHCTPYMEHT, TIPerapaTu TOTIO).
Inaxime kaskyun, sSIK MOKa3ye€ JAOCBIJT JITO/I-
CbKOI MISIBHOCTL, /IS TOTO, 10O YWM-
HeOY/Ib KOPUCTYBATHUCS, JIFO/IMHI TIOTPIGHO
YUMOCh KepyBaTucsd. Y 3acTOCyBaHHI
3aKOHY POJIb KEPIBHOTO Hayaja BUKOHYE
Te, 1110 Ha3UBAETHCS JJOKTPUHOIO.

IIpasosy doxmpuny, na nawy Oymxy,
MOJNCHA BUSHAMUMU K YABLEHHS NPO NPU-
pody npasa, sKum 10OUHA MAE Kepysa-
mucsi, cmeopioul 3aKOH00AsuUll axm
abo sacmocosyrouu tiozo. CrieriaabHuM
BHU/IOM TIPABOBOI OKTPUHU € TOKTPUHA
KPUMiHaJIBHOI IOCTUIIII.

3paskoM JOKTPUHU KPUMIHAJIbHOI
IOCTHUIII1 MOJKe CJIYKUTH JIOKTPUHA, chop-
myaboBana Y. bBekkapia, 1o i cborosisi
POIOBKYE OYTH TOKTPUHAIBLHOIO OCHO-
BOI0 KPMMIiHAJIbHOI IOCTUINI y Tporpe-
CUBHMX IIPABOBUX CHUCTEMaX KPaiH CBITY.

[Tpu 6iMKIOMY PO3IJISAL CTaE Ove-
BU/ITHUM, 1110 B OCHOBI JIOKTPUHU KPUMi-

! TIpo «ixero mpupomoi mizicHocTi cBiTY» AMB., 30KpeMa:
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HasibHOI foctutlii Y. bekkapia Jsiekuth
Ys6eHHs NPO NPUPOOHICMb NPasa, BUpa-
JKeHe y BUIJISAI 1/1el TPUPOAHOro IIpasa.

YV 3B's13Ky 3 HEOOXiZHICTIO PO3POOKH
Cy4YacHOI JIOKTPUHM JIJIsI KPUMIHAIBHOI
IOCTUII] YKpaiHU aKTyasi3yloTbCs TPo-
6siemu, 1o crosiau mepen Y. Bekkapia, i
0COGJIBO TIUTAHHS, 1110, HA HAIIY JyMKY,
MOXXHA Cc(OPMYJTIOBATH $IK <OCHOBHE
MATaHHS TpaBo3HaBCcTBay. lle muranus
nossirae B Takomy: «IIpaBo — 11e BUTBIp
[Tpupoan um moxeit? A gkuo Toro i
iHIIIOTO, TO sTKa poJth IIpupoan i sika poJib
JIOZiell B yTBOPEHHI 1TpaBa?s.

€ oCTaTHBO IM/ICTAB BBAXKATH, IO
«OCHOBHE TMTaHHS ITPAaBO3HABCTBAa» He
Moyke OyTH TIPAaBUJIBHO BUpillleHe iHaK-
11e, 9K y CBITJIi TPaBUJILHOTO CBITOTJISAY.
EBpuctuuna poJib CBITOIJISIMY JIIOAVMHU
SK BJIACTUBOIO CBIJOMOCTI cIOCO0yY
«baveHHsT» TOJISITAE Y TOMY, TI0 JIIOINHA
«6aunTh» yce Tak, gK Iie iii mokasye il
CBITOTJISI/T: 30KpeMa, SKUH y JIIOUHH CBi-
TOIJISIL — TAKUM € 1 i1 «6aueHHg» TOTO, 9K
MArOTh BUPINTYBAaTUC Ti 9n iHTII TPObJIe-
mu. BigmosigHo mo mporo Hamu Gyiia
BHUCYHYTa TillOTe3a Mpo Te, MO «OCHOBHE
IUTaHHS TIPABO3HABCTBa» MoOKe OyTH
MPaBUJIBHO BUpIlIeHe B CyYaCHUX yMO-
Bax, BUXO/IIUU 3 MAK 36AH020 COUIANHHO-
Hamypanicmuuinozo ceimozisndy (merab-
Hime mpo 1e auB.: [1; 3—4]).

Ileit cBiTOr/ISIA 3aCHOBYEThCS Ha idei
npupoonoi yinicnocmi ceimy [5], srigHo 3
SJKOIO yce cyIlle Ha CBiTi Ma€ iCHyBaTH 3a
3akoHamu, gaaumu [Ipupomor. OTxe, 3a
3akonamu [Ipupoau maioTp icHyBatu He
jie (isudni i Giosorivuni gBuIna, a i
cOIliaJIbHI STBUIIA, SIKI € TPOsSBaMU BOJI
i cBigomocTi Jiojiet. ko BuxonuT 3
ilei TPUPOJIHOI TIIJIICHOCTI CBITY, TO
«OCHOBHE NUMAHHS C8IMO2NSI0Y> MAE
(bopmymoBaTHCSa TakuUM UYUHOM: <AKa
poaw oz i ceidomocmi Jlooeil y caimi, ujo
icnye 3a saxonamu Ilpupoou?s. A Bupi-
1IyBaTUCS BOHO HAa OCHOBI Ti€l K iei
MPUPOJIHOI  IIJTICHOCTI CBITY Ma€ Tak:
1].

—_—
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O. KocreHko

«Poaw soni i ceidomocmi Jliodeil y ixnvomy
CYCNLIbHOMY JHCUMMI NOAS2AE Y MOMY,
w06 nisnasamu 3axonu Ilpupoou i ysezo-
Oocyeamu 3 numu ceoe scummsi!s. 1lo x
1e 3a «3axonu IIpupoous?

3TiHO 3 i7Ie€t0 TPUPOTHOT TTICHOCTI
csity, IIpupoda — ye cymmicmo, wo nopo-
0JacY€ yce cyule i 0ae tomy 3axonu. 3 i€l
ilel BUIIMBAE, 110 HIYOro Ha CBITI He
MOzKe iCHyBaTH 1103a 3akoHamu [Ipupou.
Bona takox Moske OyTu BimoOpaskeHa y
nocrysari: «Maru-Ilpupona — Haii-
BUIINI 3aKOHO/IABEIb /IJIST YChOTO CYIIO-
ro Ha yci yaculs. Yce cymie AiThcs HA
Tpu (dopmu: «(dizudHa Mpupoaar, «6io-
JIOTIUHA TPUPOJIa», <«COIliaJbHA MTPUPO-
ma» [5, 127].

3 imei MpUPOIHOT IIJICHOCTI CBITY
BUTLJIMBAE, IO MPOTUCTABIEHHS <«COITi-
AJIBHOTO» 1 «IIPUPOIAHOTO» Mixk 0000 €
cBiTOT/ISIIHOO TToMUJIKOI0. Hacmpasnai
«ColliaJIbHe» € TaK CaMO MPUPOAHUM, SIK
i Te, mo € «pizuunum» uu <«biojoriu-
HUM». 3BiJICM CBITOTJISI/IHE TIUTAHHS —
«4W € CcoIliabHe TPUPOAHUM?» — Ma€
BupinryBaTucd Ttak: «CouyianvHe € max
camo npupoonuUM, K Qisuune uu 6ionoziu-
He, aie B0HO HCOOHUM UUHOM He € Hi (i3uu-
HuM, Hi 6ioa02iunuM, 00 € THULOM, A came
mpemuvoro gpopmoro Ilpupoou — “couiany-
1010 NPUP00oro”, iominHo0 610 “pisuunoi
npupoou” i “6ionoziunoi npupoou”!». Oue-
BU/THO, PO3BUTOK <«(i3WUHOI TPUpOIU»
MOPO/)KY€E BUHHUKHEHHs «biosoTigHOI
PUPOAK», & PO3BUTOK GIOJOTIUHOI IIPH-
POIN TTOPOJIKYE BUHUKHEHHST «COIiaIb-
HOI IPUPON» — 1 MI’K HUMU ICHYE TeHe-
TUYHWUH 3B SI30K.

Axkmo icHyiore mpu pisni  opmu
IIpupoou: «bisnuna npupoaas, «6iosoriy-
Ha TPUPOJa», «COIliabHA TIPUPOA», TO
MakoTh, BI/INIOBIZIHO, iICHYBaTU 1 mpu pini
euou saxonie IIpupoou: «3akouu hisndHol
MPUPOIN», «3aKOHWU OIOJOTIIHOI TTPUPO-
JI» 1 «3aKOHU CcoIliasibHOl Tpupoaus». Lle
o3Hayvae, 1o (i3uyHi SBHUINA MAIOTh iCHY-
BaTH 3a 3aKoHaMu (i3WMYHOI NPUPO.H,
GioJtoriuHi siBUIA — 3a 3aKOHaMK 6i0J10-
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TiYHOI IPUPOJIH, a COITiaJbHI SBUIA — 32
3aKOHAMM CoIlianbHOl npupoau. Takui
Hi/IX1/1 €, HA HAILY JYMKY, IPOJYKTUBHUM
JIIS PO3BUTKY HATYPaJliCTUYHOTO CBITO-
sy, 3o0KpeMa, Ha HbOMY 3aCHOBYETHCS
CBIMOZNAOHULL NPUHUUN COUTATILHOZ0 HAMNY -
Paniamy, CyThb SIKOTO TOJISITAE Y BU3HAHHI
TorO, 0: 1) cotiambHe KUTTS JIo/el Mae
Y3roJ/pKyBaTUCS 13 3aKOHAMU IIPUPO/IY;
2) 11i 3aKOHU He € 3aKoHaMU (Pi3UIHOI Y1
6i0JIOrYHOI IPUPO/, BOHU € 3aKOHAMU
COIiaTbHOI TPUPO/IH; 3) BOJIA 1 CBIIOMICTD
Jrofeit € 3acobaMu IMi3HAHHST 3aKOHIB
COITIAJIBHOT TIPUPOAU T Y3TO/KEHHS i3
HUMM JIFOJICHKOTO JKUTTS Y CYCIIJIbCTBI.

Otxe, cymuicmov coyiarvro-namypa-
JICMUYHO020 C8IMO2IA0Y NONS2AE Y BUHA-
HHL ICHYBANHS — NOPAO 3 PI3UUHOI0 NPU-
00010 i 6102102141010 NPUPOOOIO — MAKONC
COUTaNLHOL NPUPoOOU, wo icHYe 3a coimU,
npumamanHumy e ons wei (6i0minmnu-
mu 610 pisuunux i 6ioroziunux!!!) saxona-
MU — 3aKOHAMU COUIATILHOT NPUPOOU.

Came y CBITJII CBITOIJISIZLY COIIATbHO-
ro HaTypasui3Mmy i Ma€, Ha Hallly IYyMKY,
BUPINIYyBaTUCS  CbOTOJHI  «OCHOBHE
MUTAHHS OPUCIIPYAEHIT», abu MOXKHA
OyJI0 OTPUMATH MPABUJIbHY Bi/IIOBI/b HA
3allUTaHHS <10 € [ePIIO/XKePesIoM
npaBa?». Takum 4YWMHOM, CcoyianrbHULl
HAMYPALi3M, Y C8IMJLL K020 BUPIULYEMBCS
«OCHOBHE NUMAHHS 1OPUCIPYOenyii>, ue
C8IMO021510, WO MAE CMAMU OCHOB0HW Ols
COIIAJIbHO-HATYPAJICTUYHOI
TOPHUCIIPY/JIEHIII.

Ha namy mymKy, BUpilieHHSI «OCHOB-
HOTO NMUTAHHS KPUMIHAJILHOI IOCTHUIIII» 32
JIOTTIOMOT OO CBITOTJISITY COIIa/IbHOTO HATY-
pamiamy Moxke Oyt Ttakum: <«IIpupoma
CTBOPIOE 3aKOHU JIJI CYCIIJIBHOTO SKUTTS
JIIOJIEN, sIKI MaOTh I1i3HAaBaTUCS JIIOIbMU
i IKUM JTIOIM MafoTh HagaBaTu (Ghopmy
MEeBHUX COIAJIbHUX HOPM, 1[0 Ha3WBa-
10TbCs 1paBoBuMuly. Ile BupinieHHs i €
OCHOBOIO KOHIIEIIIIi1 TaK 3BaAHO1 «COUianb-
HO-HAMYParicmuunois 1pucnpyoenyii.
CortiaibHUI HATYPaAJIi3M K CBITOTJISA, Y
CBITJII SIKOTO BUPIIIYETHCI <«OCHOBHE
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numanns 10pucnpyoenyii>, BiIKpUBAE
TaKUM YMHOM IIJISIX JIJIST HOBOI, CIIPaB/Ii
HAYKOBOI IOPUCIIPY/IEHIlI], OCHOBHOIO
(byHKIEIO SIKOI € gidkpumms 3aKomnie
coyianvioi npupoou IS BTIJIEHHS iX Y
YUHHOMY 3aKOHOJIaBCTBi. [HakKIIe Kaxy-
4i, OCHOBHOIO (PYHKIII€I0 TakKoi fopu-
crpy/eHIii Mae OyTu po3poOKa JOKTPH-
HasnbHOTO <«Kodexcy saxomnie couianvnoi
npupodus; 0cOOINBOIO YACTUHOIO SIKUX €
3aKOHU NPUPOOH020 NPAsaA, i Y3TOIKEHHST
i3 HUMU yCiX IHCTPYMEHTIB, 1110 3abe311e-
YYIOTb COIIAIbHUM, 1 30KpeMa IMPaBOBU,
MOPS/IOK Y CyCHibeTBl. OHUM i3 TaKNX
IHCTPYMEHTIB € KPUMiHAJbHA IOCTHUIILIS.

«CorianpHo-HaTypaJIicTUYHA» IOpPU-
CIIPY/IEHITIST € TPOTUIIEKHOIO <COUIANLHO-
nO3UMUGICMCHKilly 1opucnpyoenyii, TooTo
IOPUCTIPY/ICHITI], sIKa BUPIIIYE <OCHOBHE
MUTAHHA IOPUCTIPYEHIlIi» Y CBITJI coui-
abHO20 NO3UMUEI3MY, 11O TIOJIATAE B ITHO-
pyBaHHi iCHyBaHHS 3aKOHIB COIliaJIbHOI
MIPUPO/IU, B TOMY YMCJIi 3aKOHIB «ITPUPOJI-
HOTO TipaBay. ColliabHUN TIO3UTUBI3M,
IrHOPYIOYM iCHYBaHHSI 3aKOHIB COIliasib-
HOI TPUPOJM, TPOIOHYE 3aMiCTh HUX
KepyBaTHUCs He 3aKOHAMU COIiaJbHOI
IIPUPOM, a BOJIEIO i CBiZIOMICTIO JIIOJEH,
10 HE € Y3TO/KeHNMH i3 3aKOHAMU COITi-
asbHOi Tiprpoau. Bouist, Gymyun He ysro-
JUKEHOIO 13 3aKOHAMU COITIaJIbHOI TTPUPO-
nu, Habupae cTaHy cotiaibHoi (i, 30Kpe-
Ma, TPaBOBOi) CBaBOJI, a CBiZIOMiCTh —
CTaHy colliaJibHUX (i, 30KpeMa, IIPaBOBUX )
imosiit. Omniero i3 gopM colliaTbHOI CBa-
BOJII 1 COIliaJIbHUX 171103111 € ITpaBoBa CBa-
BOJIS 1 TIpaBoBi i103ii. CaMe 3acHOBaHa Ha
CBITOIVISIZII  COIIAJIBHOTO  MTO3UTUBI3MY
IOpUCTIPY/IeHTiS  («COIiaIbHO-TIO3UTHU-
BiCTCbKa» IOPUCIPY/IEHIIIST) KYJBTUBYE
MIPaBOBY CBABOJIIO 1 ITPaBOBI 1110311, CIIPUS-
09 TaKUM YUHOM TIONIMPEHHIO y CyC-
MTBCTBI /iSTHB, 1110 PYUHYIOTH COIliaJib-
HUM (Y TOMY YWCJ TPABOBUI) TMOPS-
JIOK — OCHOBY JIIOZICBKOTO GJIaromosrydust
[5, 127—128].

Buxonguu 31 cBiTOTISAY COIIATBHOTO
HATypami3My, MOKTPUHU <IIPUPOTHOTO
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mpaBay 1 <«IMO3UTUBHOTO TIPaBay MOKHA
po3MeskyBaTu TakuM 9uHOM. CYTHICTH
<IIPUPOJTHOTO TIPaBay MOJIITAE Y BU3HAH-
Hi meprno/pKepesioM Tpasa (ToOTO Tep-
IIO/KEPEJIOM TIpaB Ta 000B’I3KiB) 3aKO0-
HIB COIliaJIbHOI IPUPOJIM, SIKi MAIOTh BiJl-
KpPUBATHCS BOJIEIO 1 CBiZOMICTIO Jiozei
i BTiJIIOBaTUCS Y 3aKOHO/IABCTBI Ta MpaK-
TUI[I WOTO 3acTOCYBaHHS, a CYTHICThb
«IO3UTUBHOTO TIpaBa» — Yy BU3HAHHI
HepIo/KepesioM mpasa (ToOTO mepino-
JIZKEpeJIoM IIpaB i 000B’s3KiB) Gesroce-
PeIHbO BOJII 1 CBIZIOMOCTI JITO/IEH, SIKi, He
Y3TO/KYIOUNCH 13 3aKOHAMM COIliaJIbHO1
MPUPOJIH, MAIOTh BTIJTIOBATUCS Y 3aKOHO-
JIABCTBI 1 TPaKTUIli HOTO 3aCTOCYBaHHSI.

OTxe, iHTEpIIpETAIis i/1€i «IIPUPOI-
HOT'O 1paBa» y CBITJI cOlliabHO-HATYpa-
JICTUYHOTO CBITOTJIAAY MOJATaE HE y
TOMY, 1006 iTHOPYBaTH <«3aKOHOIABYY
dbopmy» mpaBa, a B TOMY, OO «3aKOHO-
naBya hopmas OyJia BioOpaKeHHSIM Bijl-
KPUTHX 3aKOHOJIABIIEM 3aKOHIB COIliasib-
HOI NPUPO/IU, 30KpeMa 3aKOHIB IPUPO/I-
HOTO IPaBa, a He BTIJIF0BATH B cOOI CBaBO-
Jio Ta no3ii 3akoHo/aBIs. [lo3utnsizm
y IOpUCHPY/IEHIil B iHTepIIpeTallii 1oro y
CBITJII COTIaJIbHOTO HATYpaJi3My I0Js-
Ta€ B ITHOPYBaHHI 3aKOHIB COIliaJbHOI
NPUPOJN 1 TiAMIHI IIMX 3aKOHIB CBaBO-
JIEIO Ta 1JIF031sIMU 3aKOHOIABIS 1 THX, XTO
3aCTOCOBYE 3aKOHO/IaBCTBO.

3i cBiTOITISAYy COIIaJbHOTO HaATypa-
JIi3MY, 110 KJIQJIeThCsl B OCHOBY «COIliaJIb-
HO-HaTypaJliCTUYHOI» OPUCIPYIEHIIii,
BUTLJIMBAE TaKa BiJTIOBi/Ib HA 3alTUTAHHS
«11o € mpaBo?». [Ipaso — ue 3aci6 yseo-
OdHcentst CYcniibHozo cummsi Jooetl i3
3aKkoHamu coyianvHoi npupoou. Y uyvo-
MY — npusnavenus npasa. A cymv 1020
NOLS2AE Y BUSHAUCHUX 3AKOHAMU COUIATD-
HOT npupoou <npupoonux c60600axs> i
«nPupoonuUx 0608’sa3Kax> 100eil, 3aKpin-
JICHUX Y (POPMI NUCAHO20 YU HENUCAHOZ0
saxonodascmea, 36uvais, peiziiUHUX
HOpM, Maby ma THIUX COULATLHUX NPa-
BUNL, BUKOHAHHS SKUX 3a0e3neuyemuvcs
cycninvnumu sacobamu 5, 129]. Tak mae
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PO3YMITHCSI TIPABO y CBITJI CBITOIJISALY
COI[IaJIbHOTO HATYPAJi3MY.

Ha nbomy, Ha Hally AyMKY, IOBUHHA
IPYHTYBaTHUCS 1 JOKTPUHA IIpaBa B3ara-
Jii, 1 MOKTpMHA KPUMIiHAJIbHOI FOCTHILi1
30Kpema.

BiamosiaHo 10 Takoi JOKTPUHU CTBO-
PEHH:I, a IOTIM 1 yZIOCKOHAJIEHHSI 3aKOHO-
JlaBYOi OCHOBM KPHUMIiHAIbHOI IOCTHIIII,
[OBUHHE MOJISATATH B TOMY, 00 TIPUPOJI-
Hi 3aKOHM, HA SKUX IPYHTYETHCSI KPUMi-
HaJIbHA IOCTUIIISI, SKOMOra IIOBHIIIIE BTi-
JIUTH Y cotiabHy (opmMy, TOOTO HagaTH
iM (hopMy 3aKOHO/IABCTBA. 3aCTOCYBAHHS
3aKOHO/IABCTBA BIJIMOBIZIHO /10 COIliaJib-
HO-HATYPaJiCTUYHOI JOKTPUHU KPUMi-
HAJIBHOI IOCTHILII TOJIATa€ B TOMY, 11100,
Mi3HABIIM TTPUPOJIHE HAYaJO ITPABOBOI
HOPMHU, 3aKpillJIeHe y 3aKOHO/IaBCTBIi,
3a0e3meynTy OTO peasisallifo B KpUMi-
HaJbHIN IOCTHUITI.

Bionogiono do ceimoznndy couianwiozo
HaAMYpPaniamy <2eHemuuHUM K0OOM» NpPo-
2pecuBHOl KPUMIHANLHOL 10CMUYIl Mae
susnasamucs ITPUHI[HMII BEPXOBEH-
CTBA 3ARKOHIB IIPHPO/THOI'O IIPA-
BA. Ile i nosunmo 6ymu ocioow couians-
HO-HAMYPALICMUUHOi OOKMPUHU KPUMI-
HanvHol rocmuyii Ykpainu.

Ha mnamy aymKy, Kepylodmch TaKoIO
JIOKTPUHOIO, JIIOJIMHA, 1110 3aCTOCOBYE
IPaBOBY HOPMY, He Oy/le 3aCTOCOBYBATH
11 mig BIIMBOM CBaBOJI U 171103iH, 1 B
TaKWil CIociO yAacThCsl YHUKHYTH JIyKe
PO3IOBCIO/IZKEHOTO OCTaHHIM YacoM y
KPUMIHAJIbHIN 10CTUIT (DeHOMEHY TTij
HA3BOIO «3108ICUBAHHS NPABOM >, Y TOMY
YuCsi 1 3JI0B)KMBAHHS KPUMIHATbHUM
KOJZIEKCOM YU KPUMIHQJIBHUM TIPOIleCy-
AJIbHUM KOJICKCOM, a TAKOK PI3HUX TTOMMU-
JIOK Y KpUMIHATbHIHN 10CTHTLI.

Y po3BUTOK 11i€i TOKTPUHU HA OCHOBI
COIIaTbHO-HATYPATICTUYHOTO CBIiTOTJIS-
JIy MaioTh OyTH Iile BBEJIEHI YSIBJIEHHSI,
AKAMU CJIiJT KePYBaTUCS TTPU BUPIlIEHH]
OKPEMUX MUTaHb KPUMIHAIBHOI IOCTHUTIII.
Ili ysiBjeHHS MOXKYThb OyTH, 30KpeMa,

chopMyJIbOBaHi y BUTJISA/II IEBHUX [TPUH-
IUTIB KPUMIHATBHOTO TIPaBa Ta KPUMi-
HAJIbHOTO TIPOIleCyaJbHOTO 11PaBa, SKi, Ha
HAIy JYMKY, ZOLLIBHO Oy/0 6 chopmy-
JIIOBATHU BIJIIOBIJIHO /IO CBITOTJISI/LY COTIi-
anrpHOTO HaTypamisamy. OgHaK TOKTpUHA
KPUMIiHaJbHOI [OCTHUIII HE MOKE 3BOJIU-
TUCSL Jiuie 0 NpuHIUIiB. BoHa Mae
GyTu BTiJIeHa B yciil cdepi KpuMiHAIBHOT
IOCTHIIII.

BigmosizHo /10 cotianbHO-HATYpaic-
TUYHOTO CBITOTJISIY, 3 SIKOTO BUILJTMBAE
COTliaJIbHO-HATypaJiCTUYHA JTOKTPUHA
KPUMIHATBHOI TOCTHILII, 3104uUH (Kpumi-
HalvHe NPAsONOPYWenHs) — ue npomu-
npupodne (mobmo maxe, w0 NOPYULYE
3aKoHU NPUPOOHO20 Npasa), nepedbauene
3aKOHO0ABCMBOM NPO KPUMIHATLHY 810N0-
gidanvricmo, Hebe3neune OisiHHA 0CoOU,
Wo € nposeom il KOMNIEKCy ce8asoi ma
wro3ii. [Hakme Kasky4u, BiZIIOBITHO /10
COLIQJIBHOTO HATYypasi3My 3JI04UH — 1€
SABUIIE peajibHe, ajie TPOTUTIPUPOIHE, K
i, Hanpukazx, xBopoba. [Ipu mpomy Trij
KOMIIJIEKCOM CBaBOJIi Ta /110311 po3ymi-
E€THCS YTBOPEHHSI, B SIKOMY BOJIsI, Oy1ydn
HEY3TO/[)KEHOT0 13 3aKOHAMM COIliaJIbHOI
PUPO/IH, TiepebyBa€e y CTaHi CBaBOJI, a
cBizoMicTh, Oyay4M HeEy3rOIKEHOIO i3
3aKOHAMU COIaJbHOI TPUPOAU, —
y crani imogziii! [6]. 3peanizoBanuii y 1iit
KOHIIeNIii 3JI0YUHY TIPUHITAII BEPXOBEH-
CTBa 3aKOHIB IIPUPOJHOTO IIpaBa 3aKJia-
Ma€, TAKUM YMHOM, TTPABUJIO JIJIST KPUMi-
HaJri3allii i JeKkpuMiHasisalii AisTHb 3aK0-
HOJIaBIleM: KpUMiHaJi3yBaTu MOXKHA
Juiie Te JiSHHS, sKe MOPYIIYE 3aKOHU
MIPUPOIHOTO TIPABA, a Te JisSTHHS, sIKe 1X He
MOPYIIy€E He MOKe OyTH KprMiHaIi30Ba-
He, abo Mae OyTH AeKpUMiHaJi30BaHe,
SKIIO BOHO KPUMiHAJi30BaHe.

i BITUM3HAHOI KpUMiHAJIBHO-TIPA-
BOBOI IOKTPUHU K OJIHOTO 3 (pyH/IaMEH-
TAJIbHUX €JEeMEHTIB JOKTPUHU KPUMi-
HaJIbHOI IOCTHUINl BaskjuUBe 3HAYEHHS
MOKe MaTH TaKOX PO3BUTOK 3 JIOITOMO-
TOI0 CBITOIJISIZLy COTiaJIbHOTO HATYpaJli3-

MOHSATTS «KOMILIT BaBOJII Ta 1J1103111» JieTaJIbHIIIIe JIUB., - Ma: .
! IIpo no KO eKCy CBaBOJIi Ta 111031 eTayibHilIe 30Kpema: [6
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My BYEHHS PO CKJIAJ] 3JI0YUHY (KpUMi-
HAJIBHOTO MTPABOIIOPYIIIEHHS ).

JAxmo BIATIOBIZIHO [0 CBITOTJSALY
COITIAJIBHOTO HATypaJli3My 3JI04UH (Kpu-
MiHAJbHE TPABOMOPYIIEHHS) PO3TJIsia-
€TBCS SIK JIiSTHHS, IO TOPYIIYE 3aKOHU
cottiabHOI TIpupoan (i, 30KpeMa, 3aK0HU
MPUPOJTHOTO TIPaBa) i TOMY BU3HAETHCS
3JI0YMHOM Ta TsITHe 3a co00I0 Kapy, TO i
BUYEHHS TIPO CKJIa/l 3JIOUYMHY CJIiJT TPUBEC-
M Yy BigmoBigHICTh 3 Ti€0 imecio. llg,
30KpeMa, 03HAYAE, 110 TOHATTS <00’ €KTa
3JI04MHY», «00'€KTUBHOI CTOPOHU 3JI0-
YUHY», «Cy0'€KTUBHOI CTOPOHU 3JI0YH-
HY» 1 «Cy0’€KTa 3JI04MHY» MAlOTh BIU3HA-
YaTUCSA BIJIMOBIHO J0 COIliaTbHO-HATY-
pasicTU4YHOI JOKTPUHU KPUMiIHATBHOL
FOCTHUIIII.

OueBUIHO, IOHATTST 00’'€KTA 3JIOTMHY
Ma€ BU3HAYATUCSA BUXOMIYU 3 TOTO, IO
3JI0UMH — 1€ 3aBXK/M MOPYIIEHHS 3aKO0-
HIB TIPUPOJU, IO MiIOTh Y CYCILJIbCTBI.
3 1bOTO BUTLIIMBAE, 110 00 €KT 3JI0UNHY —
e (peHOMeH corriaabHOi (hOPMHU TTPUPO-
1M, a He Giosoriyroi yu (izuunoi. Takum
(ernoMeHoOM colriaabHoi (hopMu TpUPOAN
€ caMe COIIaTbHUI TTOPSIZIOK, TOOTO TTOPsI-
JIOK BiITHOCUH MiX JIIOAbMU 3 TIPUBOY
TUX YU IHITUX peueil.

3riiHo i3 3a3HAYEeHUM TiIXO0/I0M
HOHSATTST 00’€KTA 3JI0YMHY Ma€ BU3HAYA-
THCS TaKUM YHHOM: 00'6KM 3104UHY
(KpUMIHAIbHOZ0 NPABONOPYUIEHHS) — Ue
nopsi00K IOHOCUH MINC H00bMU 3 NPUBOOY
Mux 4y THIUX pevell, KUl 3abesneuye
c60600y 1100etl Humu 3a 3aKOHAMU COUi-
anvHoi npupoou, moomo besnexa couiaib-
1020 dHcummsi r00eil y mitl wu inwii cgepi.

Buxopstun 31 cBiTOMISIY COMIATBHOTO
HATypasi3My, Ma€ TO-HOBOMY BHU3Haua-
TUCS TIOHATTST BUHU 0COOM Y 3JIOYMHI
(KpUMiHATTLHOMY TPABOIIOPYIIIEHH] ).

Ao BiANMOBIHO 70 COIIAJIBHOTO
HaTypai3My 3JI0YUH — 1€ TPOTUIIPU-
poaHe, T1epenbayeHe KPUMiHAJIbHUM
3aKOHOM HebesIeyHe IisTHHS 0Cco0H, 1110 €
MPOSIBOM 1i KOMILJIEKCY CBaBOJI Ta 1Jf0-
3ii1, TO 3 I[LOIO CJIiJ| 3POOUTH BUCHOBOK,
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1110 BUHA 0COOU Y 3/I0UUNHI — UE NPOAE O
i ceidomocmi ocobu, sAKi ymeoproiomo
KOMNAEKC C6ABONL ma imo3ill, Y 6uzisdi
nPOMUNPUPOOH020 OISHHSL, WO BUSHAEMb-
CSL UUHHUM 3AKOHOOABCMEOM SIK 3JI0UUH.
Taxuil TPoSIB € HIlIO iHIE SIK GUUHEHMS
3N0YUNHY (KPUMIHATLHOZ0 NPABONOPYUEH -
ns). OTKe, BUHA 0COOM y 3JI0YMHI — 1€
BUMHEHHSI 0CO00I0 3JI04MHY. A SKIIO 1ie
TaK, TO yMHCEJI 1 HeOOepeKHICTh He
MOKHA OTOTOKHIOBATH 3 BUHOIO, 00 BOHU
€ Jgunie (GopMaMy BUMHEHHS 3JI0YMHY,
T06TO cy6’eKTUBHUMU (DOPMAMU BUHU, &
He CaMOl0 BHHOIO, TaK €aMo sIK 00'€K-
TUBHUMU (OPMaMM BUHM CJIijI BU3HATH
I10 Ta 6e3iSIbHICTD.

3 pO3YMiHHSI BUHU SIK GUUHEHHS OCO-
6010 3JI0YMHY BUILINBAE, MO BOHA HE
HAJIEKUTD Hi 10 03HAK Cy0O'€KTUBHOI CTO-
POHM 3JI0UMHY, Hi 10 03HAK 00'€KTUBHOI
CTOpOHM 3704nHy. BoHa € mpogBOM 11X
03HaK y BUTJILAl 3710uMHy. ToMy BU3Ha-
yeHHd y c1. 23 KK VYkpainu BuHuM K
«IICUXIYHOTO CTaBJIEHHS» HE € IIPaBUJIb-
HuMm. Ocoba € BUHHOIO Yy 3JIOYMHI He
TOMY, TII0 BOHA «IICUXIYHO CTaBUIACST» 10
BUMHIOBAHOTO HeEI JMigHHI Ta WOro
HacJiAKIB y dopmi ymucay abo Heobe-
PEKHOCTI, a TOMY, TII0 BOHA BYUHULA 3710~
YIH.

Tak camo 3a JOMTOMOTOI0 TIPUHITUILY
COITIAJIBHOTO HATyPasi3My CJIiJl BU3Hayua-
TH i OHATTS cy0’ekra 3mounny. Cy6 ekt
3JI0YMHY 3TiJIHO 13 UM IPUHIUIIOM — I1e
ocoba, 3/1aTHA BUUHUMU 3JTIOYWH, TOOTO
MIPOSIBUTH CBOIO BOJITO 1 CBiZIOMICTD, SIKi
Habpasn GopMy KOMILIEKCY CBaBOJI Ta
imrosiit, y Burmsigi mepexbadenoro KK
Ykpainu gigHHS.

Brockonanennss BUeHHS PO CKIA
3JIOUMHY Y CBITJII COI[iaJIbHOTO HaTypa-
Ji3My Ma€ OyTH HPOAOBKEHEe i B IHIINX
acriektax. Ile crpusiio 6 po3BUTKY BiT-
YU3HAHOI KPUMiHAJbHO-IIPABOBOI JIOK-
TPUHMH, IO € OAHUM i3 (PyHIAMEHTATb-
HUX eJIEMEHTIB JIOKTPUHU KPUMiHAIBHOI
FOCTHIIIT SIK CUCTEMU.
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[Hmum  pyHIaMeHTaTbHUM  €eJieMeH-
TOM TIi€i cucTeMa, sIKa HAa3UBAETHCS KPU-
MIHAJTbHOIO OCTHINIEI0, € KpUMiHAJIbHE
mpoilecyasibHe mpaBo. JloKTprHA KpuMi-
HAJILHOTO IIPOIeCyaIbHOTO IIpaBa TexXK
Ma€ 3aCHOBYBATHUCSA Ha CBITOTJISII COIIi-
AJIbHOTO HATYPaJIi3My.

BupiiieHHs <«OCHOBHOTO TIHUTaHHS
IIPAaBO3HABCTBA» 3a JIOIIOMOI0IO COIliaJIb-
HO-HaTYPaJTiCTUYHOTO CBITOTJISIY 03BO-
JISI€ 3pOOUTH BUCHOBOK, 110 KPUMIHALbHE
npouecyanvie 3aKoH00ascmeo, max camo
SK 1 KDUMIHATbHE, MAE 3ACHOBYBAMUCS HA
8I0N0BIOHUX, 4 came Ha MAK 36AHUX <NPO-
UECYATLHUX > 3aKOHAX NPUPOOHO20 NPAsA.
Jlo Takux B3aKOHIB MOJKHa BiJHECTH,
30KpeMa, <«IPUHIIAT HEBiBOPOTHOCTI
Bi/ITOBIIAJTBHOCTI 3a 3JIOYUH», <IIpe-
3yMIII0 HEBUHYBATOCTi», <«ITPUHITUII
CHMETPUYHOCTI OOBUHYBAUY€HHSI 1 3aXHC-
Ty», <IPUHIUAI 3aXUIIEHOCTI BiJl 3JI0-
BKMBaHb 3aKOHOJIABCTBOM»> (TOOTO 3aXM-
MIEHOCTI BiJl 3JI0BXXKWBaHb TPaBaMu, Y
TOMY YMCJIi TIPOIecyaJbHUMHU, HaJ[aHUMU
YUHHUM 3aKOHOJABCTBOM), <IIPUHITUII
BEPXOBEHCTBA 3aKOHIB IPUPOJHOTO
npaBa, SKUM Ma€ BiJNOBiaTH YWUHHE
KpUMiHaJIbHE IIpoliecyasibHe 3aKOHO/IaB-
CTBO 1 IpakTUKa HOro 3acTOCyBaHHS»
(3 11bOTO NPUHIIMITY BUILJIMBAE, 30KPEMA,
TaK 3BAaHUN <IPUHIUI HE3aJeKHOCTI
CYJTIB», IKU BIAAITIOBIZTHO IO CBITOTJISIILY
COIliaJIbHOTO HATYpaJli3My Mae€ iHTepIpe-
TyBaTUCS $K HPUHIMI He3aJeKHOCTI
CYZIIB Bijl Oyb-4miioro cBaBiLis, abo K
MPUHITUIT 3AJIEKHOCTI CY//IIB JIUIIE Bijf
3aKOHIB MPUPOJHOTO TIPaBa, BTIIEHUX y
YUHHOMY 3aKOHOJIABCTB1), <«IIPUHITUATI
3aCHOBAHOCTI KPUMIiHAJbHOI IOCTUIlIT Ha
MPaBOBill KyJbTYpi» (3 IIbOTO MPUHITUITY
BUILJINBAE, 30KPEMa, i IIPUHIIUIT 3aCTOCY -
BaHHS MOKTPUHAJBHOTO TIyMayeHHS
3aKOHO/ABCTBA, 10 3a0e3Meuye Kpumi-
HaJbHY IOCTHUIlO) Ta iH. OKpemo ciin
3a3HAYUTH, IO 13 3araJIbHOTO NIPUHIIUILY
BEPXOBEHCTBA 3aKOHIB TPUPOIHOTO
1paBa BUNAUBAE CNEULANLHUL NPUHUUN
gionosionocmi mixc npasamu i 0006°a3-

164

Kamu, 3TiJTHO 3 SKUM BiJIITOBITHO 10 1TPaB,
0 HaJaloThCAa 0cobi, Ha Hei MaloTh
HaKJIAATUCST i 000B’I3KH, Ta HABIMAKW —
BIAMOBIZHO [0 HaKJIaJeHUX Ha 0coby
000B’3KiB iii MalOTh HaJaBaTUCS TIPaBa.
[TopyiieHHs1 11bOTO TPUHIMITY 3aKOHO-
JaBlieM, 30kpema y cdepi 3aKOHO/AB-
CTBA, 10 3a0€311e4y€ KPUMIHAIbHY I0CTH-
110, Bejie /10 3JIOBKUBAHD TpaBaMu abo
JI0 HEBUKOHAHHS OOOB'SI3KIB y KpPUMi-
HAJIbHOMY IIPOBA/[)KEHHI.

CTBOpeHHSI HOBOI KOHIIEIIIiT KPUMi-
HaJbHOI IOCTHUIIIi HA OCHOBI COIliaJIbHO-
HATYPaJIiCTUYHOrO CBITOTJSAAY 3abe3-
nevyyBaTuMe, Ha HaIly [yMKY, TIPOTpPec B
Ykpaini caMoi KpUMiHaJbHOI IOCTHUILi]
SIK OHOTO 3 (pyHIaMEeHTaTbHUX YNHHU-
KiB 3abe3ledyeHHs] TPABOMOPSAKY B
KpaiHi.

[IpuHIMn cucteMHOCTI HOPM TIPaBa,
30KpeMa HOPM KPUMIHAJBHOTO i KPUMi-
HAJILHOTO MPOIECYaATBHOTO, 10 3abe3Iie-
YyIOTh peasi3allito BiJ[IOBI/JaJbHOCTI 3a
3JI04YMHU, MA€ JIOTIOBHIOBATUCS: @) IIPUH-
IIMIIOM CHUCTEMHOCTI y CIHiBiCHyBaHHI
OprasiB, YHOBHOBa)KEHUX CBOEIO JlislJIb-
HiCTIO 3a0e3IeuyBaTy peatisaliiio Biarmo-
BI/IAJIBHOCTI 3a 3JIOYMHU BIJTIOBIZHO [10
HOPM TIpaBa, i 0) MPUHIUIIOM CHCTEM-
HOCTI caMoOl JIiSIJIBHOCTI, SIKY Ili OpPTaHu
3/IIICHIOIOTD.

CraTtyc oprany KpUMiHAJIbHOI IOCTH-
il Mae OyTu TakuM, 100 1eil opraH MaB
SKHaWOIIbIIIe MOKJIMBOCTEN MisITH Y
BU3HAUYEHIN it HBOTO cepi Ha 3a0e3-
MeYeHHd BiANOBIJAJIBHOCTI 34 3J0YNHUA
(KpuMiHaIbHI TIPABOMOPYIIEHHS) 1 He
MaB TP I[bOMY MOKJIUBOCTEN JIJIsT 3J10-
BJKMBaHb.

BixgmosizHo /10 cottianbHO-HATYpaic-
TUYHOTO CBITOTJISANY AiSAJIbHICTD OpraHy
KPUMIHAIBHOI IOCTUIlII Ma€ 3aCHOBYBa-
THUCSA Ha PO3BUHEHIN MPaBOBill KyJIBTYPi,
sIKa € BiftoOpaKeHHSIM CBITOTJISILY COITi-
aJIbHOTO HaTypasi3my. Jluiie Taka mpaBo-
Ba KYJIBTypa Oprafy KpuMiHaJabHOL IOCTU-
1i1 MO3Ke TapaHTyBaTH peasisalliio Bimo-
BIIAJIbHOCTL 3a 3JIOYMHU BIJAIIOBIIHO 10
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3aKOHOJIaBCTBa, MIO TPYHTYETbCSI Ha KPUMIHAJIbHOI OCTHUII B YKpaiHi Ha
MPUHITUITT BEPXOBEHCTBA 3aKOHIB IMPHU- OCHOBI  COIiaJbHO-HATYPAJTiCTUYHOTO
POJIHOTO TIpaBa. CBITOTJISILY.

Came 3a MU HAITPSIMAMU 1 Ma€ 317Tili-
CHIOBATHUCH, Ha HAINIy JYMKY, PO3BUTOK
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KPUMiHaNbHOIT IOCTULIT YKPaiHW B KOHTEKCTI COLianbHO-HATypanicTUYHOro ceiTornaay. 3okpema,
0brpyHTOBYETHCA, LIO BIANOBIAHO O CBITOrNSAY COLiaNbHOMO HaTypaniaMy «reHeTUYHUM
KOA,OM» MPOrpecrBHOI KpUMIHaNbHOI IOCTULLT MaE BM3HaBATLCA NPUHLMN BEPXOBEHCTBA 3aKO0-
HIiB NMpMpPOOHOro npaea. ABTOP PO3BMBAE iAeto Npo Te, Wo KpuMiHanbHWUIM Kogekc YKpaiHm
i KpuMiHanbHWM npouecyanbHNn Kogekce YKpaiH1 NOBUHHI ByTi BinobpaxKeHHsM 3aKOHIB Npu-
pOAHOro MpaBa, 3riAHO 3 fKMMKU Mae 3abe3nevyBaTuCA KpUMiHaNbHaA BIAMOBIOANbHICTL 3a
BYMHEHHS 3M104MHY. TOMy ONd KpUMiHanizauii i gekpuMiHanisaujii gisHb 3akoHoZaBLo Cif,
KepyBaTUCA TakUM NPaBUIOM: KPUMIHaNI3yBaTV MOXHa fINLLE AiSHHSA, LLO NOPYLUYIOTb 3aKOHM
NPVPOAHOro Npaga, a AisHHS, LLO IX He NopyLUyioTb, Cif AeKpUMiHani3yBaTu. NpU3HaYeHHIM
IOPUIMYHOI HaYKM € BIOKPUBATI 3aKOHW NMPUPOAHOro NpaBsa, SKMM Ma€ HafaBaTLCs 3aKOHO-
naBya dopma. Ha ocHOBI cBiTOrNSAy couianbHOro HaTypaniaMy y CTatTi NiAOAETbCA KPpUTULL
IOPUANYHUI NO3UTUBI3M K MPABOBA IAEONOris, WO BiAKPMBAE WAAX A8 310BXMBAHb 3aCO-
©aMu KpUMiHaNbHOI t0CTULT. 3anpOonoHOBaHO MO-HOBOMY BM3HA4aTh MOHSATTA 3/104MHY, a
TaKOX YAOCKOHANUTU KOHLLEMLLIIO CKNady 3M04MHY, MOro efeMeHTIB. Y CBITNi CoLianbHOro HaTy-
paniaMy po3rnsAaETbCst TaKOX Npobnema y3rofxkeHHs MPUHLMMIB KPpUMIHANbHOMO MpoLecy-
anbHOro Npaea i3 3akoHamu NprpoaHoro npasa. CchopMynbOBaHi aBTOPOM BMCHOBKM | Mporo-
31LIT MOXYTb CPUATN PO3BUTKY COLLIaNIbHO-HATYPaNiCTUYHOT JOKTPUHM KPUMIHANbHOT IOCTULLT
YKpaiHu, NpakTUYHe 3HaYeHHs sKOT Nonsrae, 30KpemMa, y ToMy, Wob NpoTUAISTA 3N10BXMBaAH-
HAM 3aco0aMu KpUMIHaNbHOT OCTULLT.

Knto4oBi cnoBa: kpyMiHanbHa 10CTULiA, CBITOMAA, COLjanbHUIA HaTypani3M, 3aKOHW Npu-

POAHOro NpaBa, MPUHLMN BEPXOBEHCTBA 3aKOHIB NPUPOLHOMO NPaBa, LOKTPUHA KPUMIHANbHOI
IOCTULLIT.

*« MPABO YKPAIHW « 2014 « Ne 5 + 165




O. KocreHko

KocteHko A. H. MupoBo33peHYeckne OCHOBbl COBPEMEHHOW KPUMMWHaNbHOMN
CTULUKY

AHHOTauuMs. B cTaTbe 13/10)KeHa aBTOPCKas NO3ULMS OTHOCUTENbHO Pa3BUTUS LOKTPUHBI
COBpPEMEHHOW YrofNoBHOW IOCTULMM YKPanHbI B KOHTEKCTE COLManbHO-HaTypanmcTMYeckoro
MWPOBO33peHMs. B 4acTHOCTM, 0OOCHOBBLIBAETCS, YTO B COOTBETCTBUM C MMPOBO33PEHNEM
COUMANBbHOro HaTypanvama «reHeTudeckMM KOLOM» MPOrpeccUBHOW YrofnoBHOW OCTULMN
LOMKEH NPM3HaBaTbCA MPUHLMMN BEPXOBEHCTBA 3aKOHOB €CTECTBEHHOMO NpaBa. ABTOP Pa3Bu-
BaeT UAEI0 O TOM, YTO YrONOBHbIV KOAEKC YKpanHbl 1 YIOMOBHbIA NpoLeccyanbHbIn KOgeKe
YKpauHbl OOMXHbI OblTb OTPaXeHVEeM 3akOHOB ECTECTBEHHOrO MpaBa, B COOTBETCTBUN C
KoTopbIMK 0becneymBaeTcsl yronoBHas OTBETCTBEHHOCTb 3a COBepLUEHWe MpPecTynieHus.
Mo3ToMy ANs KpUMUHANM3aLUmMu 1 eKpuMnHanmM3aummy AesHUA 3aKoHoAaTento creayeTt pyko-
BOLCTBOBATLCS CIefyIOLLVM MPaBUIOM: KPUMUHANM3MPOBATh MOXHO NWLLb AesHWNs, KOTopble
HapyLLaloT 3aKOHbI eCTECTBEHHOMO NPaBa, a AesHUA, KOTOpble MX He HapyLIaloT HYy>KHO AeKpu-
MWHANM3NPOBaThb. HasHaveHVEM IOPUANYECKOM HayKW SBSIETCS OTKPbIBATb 3akKOHbl ecTe-
CTBEHHOro MnpaBa, KOTOPbIM [OfIXKHAa NPUAABaTbCs 3aKoHoAaTeNbHas (opma. Ha ocHose
MWPOBO33peHNs COLMaNbHOMO HaTypanv3aMa B CTaTbe MOABEPraeTcst KpUTUKe IopUANYeCcKIi
MO3UTUBKM3M KaK NpaBoBasi MALONOrs, OTKpbIBatOLLAs NMyTb A5 3510ynoTpebrneHnii cpeacTea-
MW YrOfOBHOW t0CTULMN. TIPEeLNOXEHO NO-HOBOMY OMpPefensTb MOHATME MpecTyrnieHus, a
Tak>XXe yCOBepLLEHCTBOBATb KOHLENLUMIO COCTaBa NPecTynneHus, ero afemMeHToB. B ceeTe coun-
aNbHOrO HaTypanmM3Ma pacCMaTPMBAETCS TakKe NpobriemMa CornacoBaHUs MPUHLMMOB YrofioB-
HOro NpoLLeccyanbHOro Npaea C 3aKoHaMK ecTeCcTBeHHOro npasa. CHOpMyNMPOBaHHbIe aBTO-
POM BbIBOAbI 1 NPEASIOXKEHMS MOryT CMOCODCTBOBATL PAa3BUTUIO COLMANbHO-HATYpanmcTuyec-
KOV OKTPUHbI YrONIOBHOM IOCTULIMN YKPaWHbI, MPaKTUYeckoe 3Ha4YeHe KOTOPOM 3aKITioHaeTcs,
B YaCTHOCTW, B TOM, 4TOObI MPOTVMBOLAEMNCTBOBATL 310yNOTPebNeHMAM CpeCTBaMM YrOIOBHOM
locTULMN.

KnioyeBbie crioBa: yronoBHas 0CTULMS, MWPOBO33PeHMEe, COLManbHbIA HaTypanmn3Mm,
NPWHLMMN BEPXOBEHCTBA 3aKOHOB MPMPOLAHOro (eCcTecTBEHHOrO) NpaBa, AOKTPUHA YrONOBHOM
locTULMN.

Kostenko O. Worldview Bases of Modern Criminal Justice

Annotation. The article describes the author’s position on the development of the doctrine
of the contemporary criminal justice system in Ukraine in the context of socio-naturalistic
worldview. In particular, it is proved that in accordance with the social outlook of naturalism
«genetic code» of progressive criminal justice system the principle of the rule of law of natural
justice must be recognized. The author develops the idea that the Criminal Code and the
Criminal Procedure Code should be a reflection of the laws of natural right, according to which
criminal responsibility is provided for the crimes commission. Consequently, for the
criminalization and decriminalization of acts legislator should follow the rule: the acts may be
criminalized in case of violating the laws of natural right and, on the other hand, the acts which
do not violate the laws should be decriminalized. The purpose of legal science is to discover
laws of natural right, which should be given as a legal form. Based on the social outlook of
naturalism the article criticizes legal positivism as a legal ideology, giving the way to abuse of
means of criminal justice. The author suggests a new way to define the concept of crime and
improve the concept of a crime and its elements. In the light of social naturalism also the author
addresses the problem of matching principles of criminal procedural law with the laws of
natural right. Formulated by the author conclusions and suggestions can contribute to the
development of socio-naturalistic doctrine of criminal justice, which is of practical importance,
particularly opposes by means of criminal justice.

Key words: criminal justice, worldview, social naturalism, laws of natural right, principle of
supremacy of laws of natural right, doctrine of criminal justice.
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AKTYAJIBHI ITPOBJIEMHU PO3BUTKY
IHCTUTYTY CIIIBYYACTI ¥ 3JIOYNHI

O. KBAIIIA

00KmMop Wpuou"HUX HAYK, Q0UeHMm,
cmapuiuii HayKoeuii cnigpooimuHuk
6i00iay npobaem KpuMiHaabHO20 npaea,
Kpuminoao2ii ma cydoycmporo
(Incmumym odepicasu i npasa

im. B. M. Kopeuvkozo HAH Yxpainu)

Ipyna dymae, siduysac, die abcomomno inaxue,
g ye 3poounu 6 i unenu, axuo 6 60Hu OYaU PO3 €0HAMI.

y4JacHi TeH/EHIIi 3J0YNHHOCTI

CBiJlYaTh PO MOJAJIbIIE 3POCTAH-

HSI KIJIBKOCTI 3JI0UYMHIB, 1[0 BYU-
HAIOThCA Yy CHIBydYacTi, a TaKOX IIPO
TpaHchopMaIliio CHiJibHO BUYMHIOBAHUX
3JIOUMHHUX TMOCsITaHb. Peastii cydyacHOTO
SKUTTST MATBEPIKYIOTH, 110 CIIJIBHICTD
BCE YacCTillle CTAa€ HEBi€MHUM aTpuby-
TOM 3JIOYMHHOI [isgabHocTi. Kopytitisg Ta
3arajJioM 3JI0YMHHICTh, M0 BCe OLJIbII
HaOyBa€ OPraHizoBaHOIO XapakTepy, -
TBEP/UKYIOTh TEHEHII0 00’ €IHaAHHSI
3YCHJIb THUX 0CI0, SIKi IPAarHyTh OCATHEH-
H4 3JIOYMHHUX 11iJIei HalleeKTUBHITIUM
criocoboM. Taka ciriyibHa AislIbHICTD Ma€
CBOI 3aKOHOMIPHOCTi PO3BUTKY, PO3yMiH-
HS Ta BpaxXyBaHHS SKUX € HEOIMiIHHOIO
YMOBOIO [IJIsI CTBOPEHHd B YKpaiHi
HaJIe)KHOI KPUMIiHAJIBHO-IIPaBOBOI Oasu
npoTHail  HaillHeOEe3MMeuHINUM  BHAaM
3JIOUMHHOCTI.

CriiBy4acTh y 3JI0YMHI — OjHA 3 Haii-
CKJIQMHIIMX TpobIeM y Teopii Kpumi-
HAJIBHOTO TIpaBa 3 JIaBHiX YaciB. Pazom i3
TUM I TIpobJieMa aKkTyasi3oBaHa CycC-
MLTBHO-TIONIITUYHOIO KPU3010 B YKpaiHi.
AJpke BCl ocTaHHI 101, K1 ByKe KiJbKa

© O. Ksarma, 2014
« [TIPABO YKPAIHW « 2014 « N2 5 «

E. lropkreitm

MicsIiB He cxoa4Th 3i mnanstT 3MI ycbo-
TO CBITY, MICTSTHh €JIEMEHTU CILTbHUX
3JIOUMHHUX JIil, 30KpeMa 3a Y4acTio
Besnkol KimbkocTi oci6. Ilomii kinma
2013 p. — mouatky 2014 p. 3acBiguniu,
1[0 MacOBI MUPHI akIlii IPOMajiiH Mic-
TATh BEJIWKI PU3WKU TEPETBOPEHHS Ha
HEKOHTPOJbOBAHI MPOTUINPABHI il
HATOBITY. Y IMX TPOIlecax HaJ3BUYANHY
BEJIMKY POJIb BIJIrpaioTh IeBHI 0cobwu,
OpTaHi3aTOPW i MPOBOKATOPH, /il SKUX
3a3/laJeTiib CIIPSIMOBaHi Ha TpaHchop-
Mallif0 MUPHOTO 3i0paHHs Y 3JI0YMHHUI
HatoBi. He3Baxkaiounm Ha BU3HAHHS 1TUX
MO  «aHTUKPUMIHAJIBHOIO PEBOJIO-
Ii€I0», 3YMOBJIEHOIO HacaMIiepesl Haj-
3BMYATHO BUCOKHUM pPiBHEM KOPYIIIii y
BJIQJIHUX CTPYKTYPAX, CJIi/l KOHCTATyBaTH
il OKpeMi HeraTWBHI HACTIKI. 30KPeMa,
CIIiJTbHA arpecuBHA IOBe/liHKa MITUHTY-
BaJbHUKIB (a iHOMI — 1 KPUMiHAJIBHUX
3JIOUMHIIIB, 10 CKOPUCTAJINCH CHUTya-
1mi€ro), ki mrypmyBaau PYBC y pisanx
perionax Ykpainu, mpusBesa 0 3ax0-
meHHs tabenbHOl 30poi, cierzacobis,
CEKPETHUX OKYMEHTIB, TOB’S3aHUX 3
O1IePATUBHO-PO3IIYKOBOIO JiSIJIbHICTIO,
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O. KBalua

10 3/[aTHE Y MalOyTHHOMY CIIPUYUHUTH
TSKKI HACTII/IKU.

Haii6inbin HeGe3neyHuil Iposs CIIiB-
y4acTi y 3JI0YMHI y cydyacHUil nepion —
1€ cernapaTucTchka AisibHICTh Y Kpumy
Ta iHmUMX perioHax Ykpainu. MoxHa
KOHCTaTyBaTH IIOIIepe/IHI0 OopraHizoBa-
HY 3MOBY 3HAYHOI KiJTbKOCTI 0Cib, y TOMY
Yyucai MOCaZoBUX 0cid KepiBHUI[TBA
AP Kpuwm, cripamoBany Ha 3MiHYy MexX
teputopii  Ykpaiam (ct. 110 KK
Ykpainn). st opranisaiiii npoBe/ieHHs
HE3aKOHHOTO pedepeHaymMy noTpibHe
00’€lHaHHS 3YCUJIb BEJIUKOI KiJIbKOCTI
CHiBYYaCHHUKIB.

Ortke, yacTKa CIIJIBHO BYMHIOBAHUX
3JI04MHIB y 3arajibHill CTPYKTYPI 37I041H-
HOCTI 3Ha4HO 3pocja. [TorpebyioTh Iiiu-
GOKOTr0 HAYKOBOTO aHAJi3y MPUYMHU Ta
MeXaHi3MU BUMHEHHS 3JI0YMHIB 32 ydac-
TIO JIECATKIB 1 HaBITh COTEHb YW TUCIY
oci6. Taka <IOmyJIIpHiCTh> CIIBYyYacTi y
3J7I0YMHAX 3yMOBJIEHA, 30KpeMa, TUM, IO
OCKIJIbKU B TPy 00'€HYIOTHCS 3YCUILIS
KiJTBKOX 0Ci6 3 METOIO JIOCSTHEHHSI €/ITHO-
ro 3JIOYNHHOTO Pe3yJIbTaTy, TO CIIiJIbHA
3JI04MHHA JISJIBHICTD 32 1HIIUX PiBHUX
YMOB SIBJISIE COOO0I0 OLJIBIII BHCOKHUIA CTY-
iHb CYCIJIBHOI HeOe3MeKu MOPIiBHIHO 31
3JI0YMHOM, BYMHEHUM OHIEI0 0C060IO0.
CrisibHi fil 3HAYHO TIABUIIYIOTH edex-
TUBHICTb JIOCSTHEHHS 3JI0OYMHHOTO Pe3yJib-
Tary i 301IbIIYIOTh IMOBIPHICTH YHUKHEH-
HS KPUMIHAJIBHOTO TIE€PECITi/lyBaHHS CITiB-
yYaCHUKaMU.

3aBaHHs IOPUANYHOI HAYKHU 3arajioM
1 KPUMiHAJIBHO-TTPABOBOI 30KpeMa T0JIs-
ra€ He JIMIE B TOMY, 00 KOMEHTYBATH
YUHHUN 3aKOH, a HacamIiepel y TOMY,
o6 3abe3neuynTy ajeKkBaTHe BimobOpa-
JKEHHsI sIBUII AIACHOCTI, sIKi Bizobpaska-
IOTBCSI B 3aKOHOJABCTBI 3a JIOMOMOTOIO
TUX YU IHIIUX TOHATH 1 KOHCTPYKIIiH.
BiamosifHO 1 BU€HHS TIPO CIiByYacTb He
MO’Ke PO3BUBATUCS JIUIIE B MeKaxX YUH-
HOTO 3aKOHY, TOMY KOHCTPYKIIiS CIIiB-
yuacrti B unaHomy KK Ykpainu norpebye
Teperisgay ¥ 3iCTaBJIEHHS i3 CyJaCHUMU
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0COBJUBOCTSAIMU ~ CITIJIBHOI  3JIOYMHHOT
JUSJIBHOCTI.

Tennenitii po3BUTKY 3JIOYMHHOCTI B
Ykpaini BuUMAaraioTh COIIOJOTIYHOTO i
KPUMIHOJIOTIYHOTO OCMUCJIEHHS COIli-
aJIbHOI peasibHOCTI. HemoxinBo posriis-
JIaTH IHCTUTYT CIiBydacTi y 30unHi 6e3
aHaJi3y 3aKOHOMIPHOCTEN TPYIOBOi Ta
OpPTaHi30BaHOI 3JIOUMHHOCTI, HacaMIIePeI
13 COIIAJIBHO-KPUMIHOJIOTIYHUX TTO3UIII.
3JI04MH — 1€ HacamIiepe]] JIisTHHS, sKe
ABJIIE COO0I0 OJMH i3 PI3HOBHUIB COIli-
aJIbHOI (TOYHIIIE, acOoTliaJbHOI) TTOBEIiH-
ku oanau. CriBy4yacTb y 3JIOUMHI SIK
CITLThHA 3JIOYWHHA [TisIJIBHICTD BiIPi3HS-
€TbCH BiJl CIIJIBHOI AiSIBHOCTI, He 3200-
POHEHOI KPUMIiHAJBHUM 3aKOHOM, JIHIIIE
THUM, 1[0 BOHA IepeadayeHa KPUMiHaIb-
HUM 3aKOHOM $IK CYCITLJIbHO Hebe3IevHa i
KpuMiHayibHO KapaHa. OTike, cIijibHA
JUSITIBHICTD € IIOHSATTAM, aJleKBATHUM CITiB-
y4acTi, Ta MOBUHHA BiJIMOBIJIATH MOy
(hopM MiSTBHOCTI JIOAWHU Y COIiaTbHUX
HayKax.

3arajioM CHiJIBHICTh € OJIHI€I0 3 Haii-
BAKJIUBININX BJIACTUBOCTEN JITOICHKOI
JUSJbHOCTI, OCKiJIBKM B Hili HafOiabII
MOBHO i SICKPaBO BiZloGPasKa€ThCsT COIli-
QJIbHUN 3MICT JAISIJIBHOCTI JIIOAWHU.
CuisbHa JisIbHICT nepenbadac po3no-
0in mide yuacnuxamu QGynKuii, poei,
B3aEMO3B’SI3KN Ta B3AEMOBILJINB, 1110 BEJIE
710 3MiHU BiTHOCUH MiX HUMU, OTIOCEPE/I-
KOBYE Ili Bi/[HOCUHM 3araJibHOIO JIisLiib-
HicTiO. ¥ Tmipoiieci 11 3aificHEHHS 4JeHU
IPYNH 3a3BUYall CTUKAIOTHCS 3 THUM, IO
caMe 3aBJIaHHS 3a/1a€ BUMOTU HE0OXI0HO-
20 POIL0B0ZO PO3NOOLNY, BIIBII KOPCTKO-
TO y TMPAKTUYHIN MisSIBHOCTI, HIXK y MiXK-
ocobucricromy cminkyBanni [1, 117].
OTxe, COLIAJIBPHO-IICUXOJIOTIYHUM IIijI-
TPYHTAM KOHIIETIii «POJbOBOTO PO3IIO-
JIiJIy Bi/IMOBIZIaJIbHOCTI CIiBYYaCHUKIBY €
MTOJIO’KEHHS, 10 y Tpolleci 3/iiiCHeHHs
POJBOBOI B3aEMO/Iii SIK OJTHOTO i3 PiBHIB
peryJidilii CiiJibHOI 1isIJIBHOCTI CITliByYac-
HUKWA CTUKAIOTHCS 3 TUM, IO caMa MeTa
MiSIIBHOCTI BUMAara€e HeoOXiJHOTO POJIbO-
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AKTYAJIbHI TTPOLJTIEMUW PO3BUTKY IHCTUTYTY CTIIBYYACTI Y 3/I04UHI

BOTO PO3IO/IiNy, iKWt 3a0e3meuye edek-
TUBHICTD il focaraenns. PoaboBuii pos-
MOIJI  BIJIMOBIZIAJIBHOCTI Y CKJAIAHIN
CITIBYYaCTi € HACJIIKOM POJBOBOTO PO3-
MOJILTYy — [isIHb, IPUYUHHOTO 3B’SI3KY Ta
BUHU CITIBYYaCHUKIB y CIiJIbHO BUMHEHO-
MY 3JIOUWHI.

JiABbHICTD JIIOUHU SK IJIeCTIPIMO-
BAHWH PYX peali3yeThCs B PI3HOMAHITHUX
dhopmax: indusioyanvhiil, 2pynosiii i Koiex-
mueniti. Y IOpUANYHIN Haylli OCTaHHIM
YaCOM HIETHCS TIPO KOJEKMUBHY 3M0UUHNY
OisnvHicmy, KOAEKMUSHULL 3J04UM ma
KOLeKMUGHUU Cy6’exm sIK KaTeropii, 1o
a/IEKBATHO BiIOOPAKAIOTh 3MICT KPUMi-
HaJILHO-TIPABOBOTO TIOHATTS CITiByYacTi.
Bomnoyac anamis MOHATH KOJIEKTUBHOTO
3JI0YMHY, KOJEKTUBHOTO Cy0’€KTa BHMa-
ra€ 4iTKOTO YCBIZIOMJIEHHS 3MICTy TepMi-
Ha <KOJIeKTUB». Kosexmue BU3HAYAETHCS
SIK epyna, Jie B3AEMOBIJIHOCUHU 1 B3aEMO-
Jlid 1HIUBIIB OIMOCEPEIKOBYIOTLCA CYC-
MiJIBHO I[IHHUM i OCOOMCTICHO 3HAYYIIIM
3MICTOM CHiLIbHOIL 0LAAbHOCMIE, 2 OCHOBHOIO
CTIOHYKAJTBHOIO TTPUYNHOIO BXO/KEHHS B
KOJIEKTUB € HEeMOJKJWUBICTh 1HIWBI/IIB
MOOJIMHIT 33/JOBOJIBHUTH CBOi mOTpebH,
TOMY HalBaKJIMBIIIOIO CUCTEMOYTBOPIO-
109010 TPUYNHOI0 (hOPMYBAHHS KOJIEKTH-
BY BUCTYIAE €0HICMb Memu SIK KyMyJisi-
THBHA 1MoTpeba, HABKOJIO SIKOT 1 BiOyBa-
€Tbest 00’ednannsa moneir 2, 34; 3, 14]
(xkypcuB Hamt. — O. K.). O3Haku €1uHOI
MeTH Ta IIParHeHHs KO>KHOTO CIIiBy4aCHU-
Ka peaji3yBaTH CBOI BJIACHI IiJII B MeyKaX
IPYNOBUX € OOOB’SIBKOBUMM O3HAKaMu
KPUMIHAJTbHO-TIPABOBOTO TIOHATTSI CITiB-
ydacTi Ta BCix ii (popm, K TPYTIOBUX, TaK i
opranizoBanux. CrmiByyacTb y 3J04YUHI
CJTJT PO3TJISAZATA SK CHUCTEMY YMHUCHHUX
CIIJIBHUX JisTHb Cy6 €KTIB 3JI04nHY (3 ypa-
XYBaHHSIM BUKOHAHUX PoJiell), sKi B3ae-
MOZIIOTh MisK COO0I0 3 METOIO JIOCSITHEHHS
€IMHOTO 3JIOYMHHOTO pe3yJbTaTy i pea-
Jli3allii CcBOIX IfiJiell y MeKax TPYIHOBUX
[4, 136—137].

[Toniepeanbo 3ragyBaBcs cemapaTtusm
y Kpumy sk iposB criiBydacTi. OCcKibKu
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OYeBU/IHOIO € OpraHi3allid 3Ha4HOIO KiJib-
KICTIO CITIByYaCHUKiB He3aKOHHOTO pede-
PEHIYMY 3 METOIO 3MiHU MEX TEPUTOPil
YkpaiHu Ta 3aXOIJIEHHS YaCTUHU Tepu-
Topili YKpaiHM iHO3eMHOIO [ep:;KaBoio,
ey BUJI 3JIOUMHHOI IiIJIbHOCTI € BCI IiJI-
CTaBU PO3TJISAIATH SIK KOJEKTUBHY, a TOYU-
HIlIE K <«MPAHCHAUIOHATILHY 3T0YUHNHY
KOAEKMUGHY OLSIbHICb >,

[ToHATTS K KOIeKmMusHoz0 cyb’'ekma
MePeBa’KHO BKUBAETHCA 11/ YaC PO3TJIs-
Jly TUTAHHA TTPO JOIJIbHICTh BBEJICHHS Y
KK Ykpaiuu BignosigaabHOCTI topuduu-
nux oci6 |5, 134—139]. IOpuanuna ocoba
€ cy0’€KTOM KPUMIHAJIBHOI BiJIIIOBi1a/Th-
HOCTI y MIKHAPOAHOMY MyOJIYHOMY
paBi, 30KpeMa Iie nepedaveHo y Hu3I
KOHBEHI1ii1, yJacHUIIEIO SIKKX € 1 YKpaiHa.
[Ipu yomy Taxa BiJIIIOBIJAJIbHICTD 3aKPi-
mieHa mepeBakHO y KoHBeHIISX TTpoTH
OPraHi30BaHOI 3JI0YMHHOCTI 1 KOpYTIIIii, a
came: y Heanoabcbkiii TOMITUYHIN i
[obanbHOMY TIaHi il IPOTH OpraHizo-
BaHOI TPAHCHAI[IOHAJIBHOI 3JIOYUHHOCTI
Bim 23 tpymaus 1994 p.; Pamxosiii KoH-
Bertlii OOH npotu opranizoBaHO1 3J10-
yuarocti Big 21 gumua 1997 p.; Kon-
BeHIlii mpo 60poTh0y 3 Kopyrieio Paxn
€spormn Bix 27 ciunsg 1999 p. rtormro.
Y BiTUMBHSHIN KpUMiHAJbHO-IIPABOBIl
Haylli BXKe€ BUCJOBJIOIOTHCS MPOIIO3UIILIT
po3TallyBaTi BIAMOBIIHUN PO3IiJa 3
Ha3BoI0 «Oco6JUBOCTI KPUMiHAIBHOI
BI/IMTOBIIAIBHOCT] IOPUANIHUX O