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HE BEOUTCR BETPA
YAOBHAR PYYKA HANDS FREE

MHHOBALMOHHDIN 30HT Up-
Brella 3aluMTUT OT CaMbIX
FPO3HbIX ...

Up-Brella - BogooTTankmeatoLy mi
30HT C MPOYHLIM KOPMYCOM U ...

Kakune ronosHbie y6opbl
MopHble B 3TOM ce30He?
modnaKasta 3Haer ...

COTHM CTUNbHbIX 6epeToB Ha
nobon Bkyc ot 201 rpH!

B ropopae JibBOB fapum
ckmaky 50% Ha cyMKy
Weidipolo n3 100% ...

MO/IHbIV XXEHCKMIA aKceccyap Mo
CaMOU HU3KOM LieHEe

OO11en3BeCTHOM, XOTS U NeYaJIbHON UCTUHOM SIBIISETCS TOT (DAKT, UTO
KaK IOJINTOJIOTH, TaK U FOPUCTHI 11014ac CKJIIOHHBI 3a0bIBATh, UTO
IIPaBO U MOJUTHUKA — KaK B TEOPETHUECKOM, TaK U B IPAKTHYECKOM
IUIaHE — TECHO CBS3aHbl MEXy coOoii. B 1882 r. anrnuiickuii ropuct
@. [Tomnok nmucan 0 TOM, YTO IIPABO IS TOJUTUYECKUX NHCTUTYTOB
3HAYUT TO XKe, YTO CTAaHOBOU xpebet st tenay (Pollock, 1882, p.
200-201).

Ota MmeTtadopa (X0Ts U MOXKET BBECTH B 3a01yXk1eHue, OyayduH U3bATa
U3 KOHTEKCTa — CM. 00 3TOM HI)KE) MIPEACTABISAETCS CTOIb Ke
YMECTHOM U CETOIHA MO LEJIOMY PSAY B3aUMO3aBHCHUMBIX IPUYUUH.
[TosTOMY HET HUYETO YIUBUTEIHFHOTO B TOM, YTO B CICIIMATBHOMN
JUTEpaType, NOCBAIIEHHOH MOJUTHYECKUM HayKaM, TO U JIEJI0
BCTPEYAIOTCS MPABOBBIC TEPMUHBI U CCBUIKU Ha NPABOBEAYECKUE
KOHIEMIINU, IPUYEM HEKOTOPBIE U3 HUX MPSMO U HEJBYCMBICICHHO
YKa3bIBAIOT Ha OTHOIICHHS MEXIY IPABOM U TTOJUTUKON, MEXKIY
CyOBeKTaMH IIPaBOBOTO U MOJUTHYECKOTO IEHCTBHS U MHCTUTYTaMH.
B wactHOCTH, TPOGIEMBI KOHCTUTYLIMOHHOTO XapaKkTepa HEPeIKo
paccMaTpHUBarOTCs KakK ¢ IPaBOBOM, TAK U C MOJUTUYECKOM TOUKH 3pe-
HUS, ¥ COOTHOLICHUE B JAHHOM CITy4ae 3aBHCHUT OT TOTO, SBIISIETCS JIH
aBTOP B MEPBYIO O4Yepe/ib IOPUCTOM MU mosiuTosnoroM. Ilybianunoe
MPaBO TECHO BIJIETEHO B CTPYKTYPY COIMAIBHOTO YIPABICHUS, XOTS
B OJIHUX CTpPaHaX 3Ta CBsI3b MIPOCIEKNUBAETCS 00JIee OTUETINBO, YEM B

JIpyTHUX.

TeM He MeHee B HacTOsIILEE BPEMsI UUCIIO CChUIOK Ha IOPUIUYECKYIO
JUTEpaTypy B paboTax MOJUTOIOIOB HE TaK BEJIMKO, KaK MOIIO OBl
ObITh. Takoe MONOXKEHNE OTYACTH CIOKIIIOCH IOTOMY, UTO B Cpejie
MOJIUTOJIOTOB HEPEIKO OBITYET MHEHHE, OTBEpraroliee paBoBOi
HOAX0/ Kak (hOpMaIMCTCKUM U cTapoMoHbIN. M3BeCTHO, UTO
«TI0OBEICHYECKAsl PEBOJIIOLUA» B AMEPUKAHCKOW MTOJIMTUYECKON HayKe
B ONpEEIEHHON cTeneH! Oblila OTBETOM Ha 3Ty CUTYallUIO U
CTOPOHHMKOB ITOBEIEHYECKOr0 MOAX0/1a, BHIIUIECHYBIIUX I'PA3HYIO
BOIY (hopMasiu3Ma, HeJIerKo YOeIUTh B TOM, YTO OHH BMECTE C Heil
BBIIJIECHYIIN M peOeHKa, T.€. YTO MPABOBOM aHAIN3 MOJTUTHKH UMEET
CBOM CHJIBHBIE CTOPOHBI. MHOTHE NPEICTAaBUTENN aKaJeMUYECKON
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IOPUJINYECKOM HAyKu — JJaXke Te, KTO CIeLUalIu3upyeTcst B 001acTi
myOIMYHOTO IpaBa, — B CBOIO OYEPEAb PACCMATPUBAIOT U3yUaeMbIi
VMU [IPEAMET NPEUMYILIECTBEHHO ¢ IPAKTUYECKUX MTO3ULIMN U
II0JIAraroT, YTO MPa3HbIE DKCKYPCHl B HEU3BEAAHHbIE IPOCTPAHCTBA
IIOJINTUYECKON HAYKH SIBJISIOTCA JUIS HUX JIMIIB ITyCTOU TpaTon
BPEMECHH.

B BenukoOputanuu oTpuiiaTeIbHOE OTHOLIEHUE K MPABOBBIM U
KOHCTUTYLIMOHHBIM aCIEKTaM MOIUTUUYECKON HAYKH yCyTryOIIsioch
OTCYTCTBUEM KOAU(DPUIIMPOBAHHON KOHCTUTYLIUHU U CIIa0bIM
pa3BUTHEM MyOIUYHOTO MpaBa. 3HAYCHHE MTPABOBBIX MOAXOI0B K
MOJMUTUYECKOM HayKe ONpPeAeTIHIOCh ¢ 0COO0H 0YeBUIHOCTHIO, KOTIA
BCTAaJI BOIIPOC O WICHCTBE cTpanbl B EBponeiickom Corose, u
BO3pocIiIee BIUsHue eBporelickoro Cyna crnpaBeainBOCTH Ha
OpuTaHCKHE CY/Ibl U OPUTAHCKYIO TTOJUTHKY COBIIATO IO BPEMEHH C
aKTUBHBIM NPOJOJDKEHNEM €0aTOB MO BOIIPOCY O MIPOBEIACHUU
KOHCTUTYLIIMOHHOU pedOpMBbI U BO3MOKHOCTH BKIIFOUEHHS
EBporneiickoro cornamienus o mpaBax 4eloBeKa B OpUTaHCKOE MPaBo.
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http://www.tovarro.com/ghits/56347669/i/829/2/pp/4/1?h=DwFx-LmXD-s34eJNDj1rqc2xidihT6C02UHORGxhz6rdorSVLQg5_Dnk3cFdNzdr&ts=yandex.ua&tt=Organic
http://www.tovarro.com/ghits/56056078/i/829/2/pp/5/1?h=DwFx-LmXD-s34eJNDj1rqXDHoAhgrHvp7O2s_7W4KTtwrKasuP3d-NkZqciuZiiz&ts=yandex.ua&tt=Organic
http://www.tovarro.com/ghits/56056078/i/829/2/pp/5/1?h=DwFx-LmXD-s34eJNDj1rqXDHoAhgrHvp7O2s_7W4KTtwrKasuP3d-NkZqciuZiiz&ts=yandex.ua&tt=Organic
http://www.tovarro.com/ghits/56056078/i/829/2/pp/5/1?h=DwFx-LmXD-s34eJNDj1rqXDHoAhgrHvp7O2s_7W4KTtwrKasuP3d-NkZqciuZiiz&ts=yandex.ua&tt=Organic
http://usr.marketgid.com/demo/celevie-posetiteli?utm_source=informer&utm_medium=text&utm_campaign=add&utm_content=27956

Tem He MeHee B crielnaabHOU JIUTEepaType 3TH MPoOIeMbl
MPOJOJIKAIOT OCTABATHCA HEJOCTATOYHO U3YUEHHBIMHU, a
MCKIUCHUIINIMHAPHBIC aKaACMNYCCKUC NCCIICAOBAaHNA TAKKC O6XOI[$IT
HX CTOPOHOM.

§ 1. O0IHOCTH MOJUTHKH U NPAaBa

ITouemy M B KaKMX OTHOILEHUSX ITOJIMTHUKA U IIPABO CTOJIb TECHO
nepermeTeHsl? HekoTopele ¢BA3M MEKIy HUMU O4eBUAHBI. [Ipexne
BCEro, KOHCTUTYLIMU U TOJIOKEHUS MyOJIMYHOTO IPaBa, Kak U Ux
cyaeOHO€e MPUMEHEHHE U UHTEPIPEeTalusl, yCTaHABINBAIOT
(dopmanbHyt0 6a3y MOIUTHYECKOW MPAKTUKU U COCTABISAIOT BaXKHOE
CPEICTBO IS MOAOTYETHOCTH IPABUTENIBCTBA U OTPAHUYECHUM €10
JesATeIbHOCTH. [IJIs yCIeIHOro NpoBeIeH s II000ro
KOJIMYECTBEHHOT'O HCCIIEI0OBaHUSA, PE3yIbTaThl KOTOPOTo UMEIH Obl
CMBICJI, HATIPUMEP, IPU U3YYCHUHU TIOBEACHUS N30Uparenen min
3aKOHOZATeNeH, Mpex/Ie BCEro He0OX0IMMO 3HATh MpaBUIIa U 3aKO-
HOZATeJIbHbIe HOPMBI POBECHUS N30MpaTEIbHbIX KaMIIaHUH.

MC)KI[YHapOI[HBIG OTHOLICHHA OCHOBBIBAKOTCA HA MCKAYHApPOAHOM
npaBe. Cyabl IPEACTaBISIFOT co00i apeHy O0pbhObI TPy AaBICHHS,
Ha 3aKOHHOUW M KOHCTUTYIIMOHHON OCHOBE BBIJIBUTAIOIUX MTPETECH3UU
K [IPaBUTENIbCTBY; TaM e pa30ouparoTcs jeiia, CBA3aHHbIC C
MPOTHBOCTOSIIIIAMHU JIPYT JAPYTy OOIIECTBEHHBIMU HHTEPECAMH, U
0TpabaThIBAOTCS MTyTH PEIICHUsI KOHKPETHBIX CYJICOHBIX
pasbuparensctB (Harlow, Rawlings, 1992). Haznauenue cyneli B
TaKHX Cylax OTpa)kaeT pa3INIHbIC HHTEPECHI TIOJUTUKOB U
MIOJIUTOJIOTOB; SIBCTBCHHBIM MOJTBEPIKICHUEM TOMY CITY>KUT
BHUMAHHUEC, YACIACMOC NPCACTABUTCIIAIMU AKAACMUYICCKUX KPYTroB U
cpenctB MaccoBo nHpopmaruu, ciymanusM B ceHare CIIA mo
BOIIPOCY 00 yTBEPIKICHUH MIPE3UICHTOM Ha3HauUeHH B BepXoBHBIi

Cyn (mocnemgHee o06CyXIeHUE 3TOTO KOMILIEKCa IpodneM ciu.: Viera,
Cross, 1990).

3akoHOJaTenbHas NEATEIbHOCTD MPEICTABISIET COO0H MPOsIBICHUE
rOCY/IapCTBEHHOW BIACTH. 3aKOHBI — 3TO HE YTO MHOE, KaK CII0CO00,
KOTOPBIM Ta WM UHAS MOJUTUYECKAs JIMHUS IPETBOPSIETCS B )KU3Hb.
3aKOHBI SBISIOTCS BaXXHBIM CPEICTBOM MPOBEIACHHUS B )KU3Hb
perieHuii B o0nacTu myOonuuHoi nonutuku (Rose, 1986). 3axo-
HOJIATEIILHBIC OPTaHbl BJIACTH HE TOJBKO TI0 OTPEACIICHUIO
3aHUMAIOTCS MIPUHITHEM T€X WM UHBIX 3aKOHOB, OHH MPEACTABISIOT
CO6OI>'I noJjice ACATCIbHOCTH MTOJIMTUKOB, ITPUYCM BO MHOT'UX CTpaHax
3HAUUTENIbHAS YaCTh 3aKOHOAATEIICH MPOUCXOUT U3 CEMEM
MOTOMCTBEHHBIX I0pUCTOB. COeAMHEHHE MOTUTUUYECKOTO U
IOPUAMYECKOTO Hadall B KapbepaX MHOTHUX MX HUX MPEJICTABISAET
co00if opUIHaTBHO IPU3HAHHOE SIBJIC-
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HUE C TeX 1nop, kak B 1835 . A. ne TokBuUiIb 6€3 TEHU UPOHUU
3aMETHUJI, YTO «IIPABOBEJIBI, COCTABIIAIONINE €AUHCTBEHHOE COCIIOBUE
IIPOCBELICHHBIX JIIOEH, KOTOPBIM HApOJ JOBEPSET, 3aHUMAIOT,
€CTECTBEHHO, OOJIBIIYIO YaCTh TOCYAAPCTBEHHBIX JIOJKHOCTE»
(Tocqueville, 1946, p. 206-207; Toxsurw, 1992, c. 209).

Kak u npyroii ¢ppaniy3, mecbe XKXypaen y Monbepa, KOTOPBIH O4€Hb




YAUBUIICS, 0OHApPYKUB, UTO BCIO KU3Hb, CAM TOT'O HE M10/103pEBas,
TOBOPHJI IPO30H, JIaKe TOT MOJIUTOJIOT, KOTOPBIN OoJiee Ipyrux
npeayOex/IeH MPOTUB IPABOBOTO MOIX0/a K U3YUEHUIO SIBICHUI
MOJINTUYECKOM KU3HHU, 3alyMaBIINCh, YIUBUTCS TOMY, HACKOJIBKO
[IyOOKO MPaBOBbBIE UJIEH YKOPEHUIUCH B CAMOM CTPYKTYpe U
[IOBCEIHEBHON TEPMUHOJIOTUH MOJIUTUYECKOW TEOPUU U B SI3BIKE
MTOCBSIICHHBIX € Hay4YHBIX pa0oT. OOIIECTBEHHBIN JOTOBOP, O
kotopoMm nucanu, T. [o66c, [Ix. Jlokk u XK.-)K. Pycco., umeer
IOPUANUYECKOE MPOUCXOKIEHUE, KaK U IPYTHe OCHOBOIIOJIAraolie
MOHSTHSI, HAIPUMEP, JIETUTUMHOCTD TIPaBa U CIPaBEIUBOCTb.
PaboThl MHOTHX «BETUKHUX MAacTEPOB» MOTUTHYECKON Mbician — H.
Makuagemu, U. benrama, K. Mapxkca, I. T'erenst u 1p. — oTMedeHbl
KakK 00s13aTeIbHbIE B YHUBEPCUTETCKUX CIIUCKAX JINTEPATYPHI 110
TEOPETUYECKON FOPUCTIPYACHIUH, a TAKKE M0 UCTOPUH MOTUTHIECKOU
MbIcaU. bosnee Toro, B Halle BpeMsl OHU HEPENIKO TOTIOIHSIIOTCS
MMEHAMM TaKUX aBTOPUTETHBIX aBTOPOB, Kak J[x. Poyn3s, P. Ho3uk u
M. ®yko. O6 3TOM CBUAECTENBCTBYET JakKe OCTIIBbIA MPOCMOTP MHOTHX
HBIHEITHUX Y4eOHUKOB 10 npaBy (Freeman, 1994). VI3BecTHO, YTO HU
OJIMH TIOJIMTOJIOT, He 001 Jatonii TOCTaTOYHBIMH 3HAHUSMU B
o0nacTu mpaBa, He CMOT BHECTH BECOMOT'0 BKJIa/ia B pa3padoTKy
npaBoBoil Teopuu (Shklar, 1964).

§ 2. IIpeHeOpekeHHe K NPABOBbIM
acleKTaM MoJUTHKY B BesiukoOpuTanumn

Ecnu yuects, uto 06pasHoe cpaBHeHue [lonnoka o «cTaHOBOM
XpedTey» MPUHAIIEKUT YPOXKEHILY CTPaHbl, HE UMEIOIEH
KOAU(DULIMPOBAHHON KOHCTUTYLIUH, HEJIb3sI HE 3AMETUTh SIBHOU
VMPOHMHU B TOM, 4YTO IIPUMEPHO B TO K€ caMoe BpeMs B KoHLe XIX B.
A. B. Jlaiicu npegynpexaan nNpuaep;KMBaBIIUXCS MPABbIX B3IVIAI0B
aHIJIMYaH O TOHM yrpo3e MpaBiIeHHIO 3aKOHA, KOTOPOH upeBaTa Jirobast
TMIOTIBITKA NIEpeHEeCeH s (PPaHITy3CKOTO aIMUHUCTPATUBHOTO MpaBa Ha
XOPOUIO BO3/I€JIaHHYIO MOYBY AHIJIMHCKOTO OOBIYHOTO
HekonupupoBaHHoro npasa. [Ipexxae Bcero Jlalicu nmen B Buay
TOT aCIEKT BJIACTU 3aKOHA, KOTOPBIi, 110 €r0 CI0BaM, O3Ha4all
«pPaBEHCTBO IepeJl 3aKOHOM WJIM OJJMHAKOBOE MOJYUHEHHUE BCEX
COCJIOBUH 00ILIEMY IIPaBy, OCYILECTBIIEMOMY B aJMUHUCTPATUBHBIX
OKpyrax OOBIKHOBEHHBIMH cynaMm» (Dicey, 1959, p. 193).

Pa6ots! Ilonnoka npeaHa3Havyaaich HE COBPEMEHHBIM TOJIUTOIOTAM,
a UCTOPUKAM IIOJIMTUKU U KOHCTUTYLUH MIPOLLIIBIX BPEMEH; OH
CTPEMUIICS K TOMY, YTOOBI OHH JIy4llle TOHUMAJU CyTh IOPUANIECKUX
npo0iieM, UMEIOIINUX OTHOILLIEHUE K U3yyaeMoMy npeamery. Ha
pyOexe cToneTuil, Kak, BIpoueM, U B ajbHENIIeM, O0JIbIIas 4acTh
IOPUCTOB, 3HAKOMBIX ¢ paboramu Jlaiicy, MpHUHUMAIU 3Ty TOUKY 3pe-
HUA Kak akcnomy. Het HuKaknx ocHOoBaHuU# nojnarars, yto [lomtok
ObUI B 3TOM OTHOLIEHUU UCKIIIOYEHHEM.

OnHako ecii 03BOJIUThH ce0e HEKOTOPYIO BOJIBHOCTh U IPUMEHUTh
MeTtadopy [lomroka k COBpeMEeHHOM OPUTAHCKOM MOTUTHIECKOM
HayKe, CTAaHEeT OYE€BU/HO, YTO MOCIEIHSS MPEICTaBIsSET COO0H B
BBICIIIEH cTerneHn OecxpebeTHy0 AUCHUIUIMHY. B ydeOHMKax 1o
OpUTAHCKOW CHCTEME YIIPABJICHHS U MOJUTHIECKON CUCTEME
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pEnKo, 1a U TO MOXOAs YIIOMUHAIOTCS CyAbl, CYIbU U CUCTEMA
myOmUYHOTO TIpaBa. B OpuTaHCKUX KypHAajax, MOCBAIICHHBIX
npobsieMaM MOJIUTHYECKOM HayKH, MyOIHKYyeTCsi COBCEM HEMHOTO
cTareil 1o npaBoBO MpobIeMaTHKe, U, XOTs IOPUIUUECKUE
NEPUOMUECKUE U3/IaHUS H300MITYIOT MaTepraJaMy O MOJTUTHKE,
MOJIUTOJIOTH PEAKO UMM ToJb3ytoTces (Drewry, 1991). Pe3kuit
KOHTPACT C MOJIOKEHUEM B IPYTHX CTPaHaX — M, MPEXKE BCETO, C
Coenunennbivu llITaraMyu — B JaHHOM citydae TPyJHO
nepeoneHuTh. FOpuanaeckue cucremsl Bennkoopuranuu u CIIA
YXOIST KOPHSIMH K OHOMY U TOMY K€ HacleNI0 OOBIYHOTO TIPaBa,
OZIHAKO KOHCTUTYIIMOHHBIC U IIPABOBBIC PA3ITUYUUS MEKIY ABYMS
CTpaHaM{ OTPOMHBI, YTO OTPA’KaETCs U B COOTBETCTBYIOLINX
myOnuKanusx no noauTudeckoi Hayke. Kak Oyzner ckazaHo HIKe,
OTCYTCTBHE B JJI0O0M yueOHHUKe 10 yrpasiaeHuto U nonutuke B CIITA
3HAYUTEITHLHOTO pa3jiesia, B KOTOPOM ObUTH OBl TPEIMETHO HU3JI0KEHBI
IOpUAMYECKIE OCHOBBI JesITeNIbHOCTH U poiu Bepxosnoro Cyna,
ObLIO OBl COYTEHO CEPbE3HBIM YITYLICHUEM.

U Tem He MeHee elle HECKOIBKO JACCATIICTHH TOMY Ha3al v B
BenmukoOpuranuu, u B AMEpHKE TOTUTOIOTUYECKUE UCCIICIOBAHUS B
3HAYUTEIHLHON CTENIEHN OCHOBBIBAJIUCH HA FOPUINYECCKUX 3HAHUIX. Y.
Jx. M. MakeH3u oTMedall, YTO «IPEACTaBUTENSM MMOKOJIEHUS Hadala
BeKa ObLII0 OBl COBEPIIICHHO HETIOHATHO, KaK MOXHO PacCyKJ1aTh O
MOJUTUYECKOHN CHCTEME B OTPHIBE OT CHCTEMBbI MPABOBBIX OTHOIIIE-
Hui» (Mackenzie, 1967, p. 278). b. Kpuk nonaraer, 4To 0OCHOBBI
3apoausieiics B cepenune XIX B. B Coenunennpix [tarax
MOJMUTUYECKON HAyKU «OTYACTH ObLIN 3aJI0KEHBI JJI TOTO, 9YTOOBI
BOCTIOJIHUTH NPOOE B 00pa30BaHUM, CIOKUBIIHUICS B pe3yabTaTe
yhajKa FPUCIPYACHIINN B AMEPUKAHCKHUX FOPHINICCKUX ITKOTIAX)»
(Crick, 1959, p. 13). llponomxkas 3Ty mbicib, O. Puanu Beickazan
MHEHHUE O TOM, YTO B AMEpHUKE IOPUCTIPYACHIIUS «CTalla KPECTHOU
Marepblo nonuTuueckon Haykw» (Ridley, 1975, p. 179).

Yro KacaeTcst MOJUTONIOTHYECKHUX HCCIeI0OBaHu B AHIINK, MakeH31
CCBUIAETCsl Ha OCHOBOIIOJIATAIOIINE AU TAKUX BBIIAIOMINXCS
MeicauTesen, kak I. Meiin, ®. ITonnok, Meiitnaag u I1.
Bunorpanodd, cuurast paboThl 3THX aBTOPOB 0Opa3amMu
MCCIIC/IOBAaHUN, OCHOBAHHBIX Ha IPaBOBOM (yHaameHTe. OHAKo 3Ta
TPaIUIHs IPepBaIaCh B MEKBOCHHBIE TOJIBI, TIOCTIE YEeTO
nonutnyeckas Hayka B CoequHenHoM KoposieBcTBe yTpaTuia 1o
BJIOXHOBEHHE, KOTOPOE OHA MPEXK/IE Yepraa B UCCIEI0BaHUH MIPaBa.
BeIiie MbI y)ke oTMeUanu, 9To T03%Ke 3TO peHeOpeKeHHe K IPaBy
yCyryouaocs aHTU(POPMATUCTCKUMHI HACTPOSHHUSIMH, MOTYUHBIINMH
pacnipoctpanenue B Benmukobputanuu B 70-€ TobI B CBSI3H €
Pa3BUTHEM TaM «IOBEAEHUYECKOMN PEBOITIOLUN.

B pesynbrare Gosee TeCHOro B3auMOAEHCTBHS OPUTAHCKUX IMPABOBBIX
1 MPaBUTCIIbCTBCHHBIX MHCTUTYTOB C UX aHAJIOTaMH B eBpOHGﬁCKI/IX
CTpaHax, KOTOpPbIe UMEIOT KOAU(PHUITUPOBAHHBIE KOHCTUTYIIH
(mpudeM B OOJIBIIEH UX YACTH TOJIMTHYECKAS KYJIbTypa TeCHee
CBsI3aHa C IPABOBOM TpaauLIMeil 1 6osiee pa3BUTHI CUCTEMBI
aJIMUHUCTPATUBHOTO TIPaBa) HbIHE TIPOUCXOIUT OTPE/ICTICHHOE
HUBEJMPOBAHHE PA3IMIMi B 9TOM IUIaHEe MEXIY BenukoOpuranueit n
ee eBporneiickumu cocensaMu. [103ToMy KOHCTUTYIIHOHHBIE U
MIPaBOBBIE TPOOIEMBI 3aHUMAIOT BCE OOJIBIIIEE MECTO HE TOJIBKO B

6pI/ITaHCKOI7I MMOJIMTHYE CKOM HAaYKEC, HO U B IIOJIUTHUKE CTpaHBII. Tem He




MCHEC 3TOT IPOUECCC pa3BUBACTCA HCIIPOCTO U JOCTATOYHO MCIJICHHO.

1 Oco0eHHO B 3TOi1 CBSI3U XOTENOCh Obl OTMETUTh 3HAUEHNE XapTUU
88 m TMCKyCCHIO O CO3/IaHNM Ha ee 0aze Komu(PpUITMPOBaHHON
koHctutyuuu Coeaunennoro Koponesctsa: Allan, 1993; Bamett,
Ellis, Hirst, 1993; Institute for Public Policy Research, 1993, Jowell,
Oliver, 1994.
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§ 3. IlosmuTHKa ¥ PoJib CyneOHOM BJIaACTH

MBI ye 0OTMeualH BhIIIE, YTO 3aKOH €CTh POIYKT Ipolecca
3aKOHOTBOpYECTBA. B HEM UTparoT posib U CyAbH, KOTOPBIE 110 CYyTH
nena (ocoOeHHO Korna oHu 3acenatoT B Bepxosnom Cyzie) BBICTYNAIOT
KakK MoJMTUYeCcKue akTopbl. He cirydaiino B BenukoOpuranumy, rie
3aKOHOTBOPYECTBO OCIIOKHAETCS JOKTPHUHOM MapIaMeHTCKOTO Cy-
BEPEHUTETA, a TAKXKE OTCYTCTBUEM KOAU(DUIIMPOBAHHON KOHCTUTYIIMU
u BepxoBHoro Cyna, poib cyzei, cocTosmas B MPeo0JICHUH MPETIOH,
BO3BOJMMBIX KaK TOCYJapCTBEHHOH BIACTHIO, TaK U
IIPOMEKYTOYHBIMH 3aKOHOATEISIMU, IOTy4aeT Bce OobIlee
NpU3HAHUE JTaXKe cpean caMux cyaeu (Drewry, 1992a).

B HACTOAIIEC BPpEMS HAKOIIJICHO YKC€ 3HAYUTCIIBHOC KOJIUYECTBO

MCKIAYHAPOAHBIX U MC)KHAINOHAJIbHBIX CPABHUTCIIbHBIX

I/ICCJ'IG,I[OBaHI/Iﬁ O TIOJIMTUYECKOM POJIN U O ITIOBCACHUHN cyz[eﬁz.

HGKOTOpBIe N3 HUX MMOJIOXKUTCIILHO OLICHUBAIOT Y4aCTUC cy;[ei/'l B
IMOJIMTUKE, ITOCKOJIBKY OHH ITPOTHUBOCTOAT 3J'IOYHOTp€6J'ICHI/IHM Cco
CTOPOHBI HCITOJIHUTEILHOMN BJIaCTH, JAaBJIICHHUIO CO CTOPOHBI
GIOPOKpaTI/II/I 1 HEKOMIIETEHTHOM AJIMUHUCTpALIUH.

Bwmecte ¢ Tem ipyrue aBTopbl 3a0CTPsIOT BHUMaHUE Ha
TUC(HYHKITMOHATBHBIX TOCIEACTBUIX OAMEHBI CYIeOHBIX PEIICHHIA
MOJIUTUYECKUMU WU JAOIYIIEHUS IEPECMOTpPA PEILICHUIN
MOJIUTUYECKU OTBETCTBEHHBIX 3aKOHO/aTeNIel B Cy1IeOHOM MOPSIKE.
Tak, anruiickuii cnenuanuct no nyonuynomy npasy 1. I'puddur c
DIyOOKUM CKETITHUIIM3MOM paccMaTpuBal CIOCOOHOCTH Cyaen
KOHTPOJIMPOBATh MOJIUTHUKOB (Harpumep uepe3 Opuranckuit buiis o

npasax)°. Bee 9TH TeMbl HALLIN OTPAKEHHE JAXkKe B pabOTaX CaMUX
IOPUCTOB-TCOPETUKOB, CICIIHAIM3UPYIOIIUXCS 10 BOIIPOCAM IpaBa
(Waldron, 1993).

C npyrux Mo3uIuii, HO TaKXXe ¢ U3PSIHOMN JO0JIEH CKENTUIIN3MA,
amepukaHckuil yuensiit J[. [opoBuil mucan o ponu cyneOHon
CUCTEMBI B COLIMAJIbHOU MOJIMTHKE, TOXKE 3a0CTPsIsi BOIPOC HA
OTMACHOCTSIX, BBITEKAIOIINX U3 YPE3MEPHBIX HAJICHK/] HA CY/IbI B
Ka4eCTBE 3alIUTHUKOB OOIIECTBEHHBIX UHTEepecoB. (Horowitz, 1977a;
19776; 1982). OH oTMeUaeT, 4TO CyAbU MOTYT UTPaTh HOBYIO POJIb B
aJIMHHHUCTPATUBHBIX CyIeOHBIX pa30UpaTenbCTBaX, OJJHAKO B
3HAYUTEIHHOW CTETICHU OHU MPU 3TOM MPOJOKAIOT ACHCTBOBATH B
paMKax CTapbIX MPOLECCYaJbHbIX HOPM, PEAHA3HAYEHHBIX HE AJIs
pa3paboTKu HOBBIX MPOTPAMM UJIU MIEPECMOTPA PEIICHUIN aIMUHUC-
Tpaluu, a AJi yIaXUBaHUS BO3HUKAIOIINX ITPOTUBOPEUHIA, TOITOMY
BMENIATEIbCTBO CY/I0B B pabOTy aIMUHUCTPATUBHBIX OpPraHOB BEChMa
orpannyeHo. [opoBuil umiet: «Cyabl BBIMOMHAIOT (QYyHKITUIO




MyOJIMYHOTO IPUHSITHS PEIICHUN, M TEM HE MEHEe, caMa
BO3MOKHOCTh IPUMEHEHUS UX BIACTH, LIETMKOM 3aBUCHUT OT YaCTHOM
WHUIIMATUBBL: CyJl HE MOXET COCTOSITHCA 10 COOCTBEHHOM
nHunuaruee. CTOPOHBI, NOTEPIEBIINE OT TEX WM MHBIX
aJIMMHHUCTPATUBHBIX JEHCTBUI, BIOMPAIOT, 00pamiaThCs UM B CyJ UITU
HET MCXOS U3 cOOOpaskeHUH 00 OOIIECTBEHHON 3HAYUMOCTH HX
KOHKPETHOM MpOOJIEMBI, O PEIIUANBHOM XapaKTepe TaHHOTO
aJIMMHHUCTPATUBHOTO JICUCTBUS, WA O KOMIIETEHTHOCTH Cy[eOHBIX
OpPraHoB, I0CTAaTOYHOM JJIsl OCYKJICHHUS JaHHOM aKIMU WU
M3MEHEHUS CYIIECTBYIOMIETO aIMUHUCTPATUBHOTO TIOPSIKAY
(Horowitz., 1977b, p.151).

2 Abraham, 1993; Bell, 1983; F riendly, 1963, Jaffe, 1969; Katvnann,
1988; Schmidhauser, 1987; Volcansek, 1992.

3 I'puddut Taxxe sABIASIETCS HHULIIMATOPOM AUCKYCCHUU 00
HJICOJIOTHUECKON HANPaBICHHOCTH OPUTAHCKOM CylneOHON CUCTEMBI
(Griffith, 1979; 1991; Lee, 1989). C aHanOrMYHBIX
JIEBOLEHTPUCTCKUX ITO3ULIMM HAIMCAH UCTOPUYECKUMA O4EepK
Oputanckoii cyneonoit nonutuku B XX B. (Griffith, 1993).

[TomoOHBIE apryMEHTBI BCTPEYAOTCS Y MHOTUX IPYTHX
WCCIIEIOBATENIEN, B YACTHOCTH, Y aMEPUKAHCKOTO y4eHOro JI.
Oymepa (Fuller, 1978) n aHTIMIICKOTO CIIEIIMAIIUCTA 110
anmuHucTparuBHomy mipaBy I1. Keiina. «ITockonbky cyneOHbIe pas-
OuMpaTensCTBA 0 CBOCH CyTH OWTIONSIPHBI, OHU TIPU3BAHBI Pa3peniaTh
CTIOPBI OTHOCUTEILHO HHTEPECOB JIMIIB JIBYX CTOPOH. A B CHITY TOTO,
4TO Cy/IeOHbBIE TPOIEAYPHI TOCTPOCHBI Ha MPOTUBOOOPCTBE CTOPOH,
CTIOPBI JJOJDKHBI PEIIaThCs JIUIIb HA OCHOBE TEX MaTepUAIbHBIX
CBHUJICTEILCTB, KOTOPBIE CTOPOHBI MPEJICTABISIOT cymy. Ecim s
VAOBJIETBOPUTEIILHOTO PEIICHHUS CIIOPHOM MPOOIEMbI TpeOyeTcst
paccMOTpEHHE UHTEPECOB CTOPOH HE B CYy/IEe U HE BO BpeMsl
(hopMabHOTO pa30upaTenbCTBa JeIa MEXIY UCTIIOM U OTBETYHKOM,
WIN €CJIH Pa3pelIeHue Criopa MEeXIy AByMs CTOPOHAMH CITy4aiiHO
WM HAMEPEHHO 3aTPOHET MHTEPECHl CTOPOHHUX JIIOCH, 3HAYHT, CY/I
He Jy4inee ams 3tToro mecto» (Cane, 1986, p. 149).

Ota npobnema ycyryonsercss HeCliocOOHOCTBIO CY/IOB K IPUHSTHIO BO
BHHUMaHUE CBUAETEILCTB, IOJYYEHHBIX C TOMOIIbIO BBICOKUX
TEXHOJIOTH, a TaKkKe OTCYTCTBUEM CPEJCTB JJIsi KOHTPOJIS 3a
MOCJIEJICTBUSIMU IPUHUMAEMBIX PELICHUM.

§ 4. IlyoiimyHOEe mpaBo U COUMAIbHOE
ynpasJjieHue

He3zaBucumo ot B3magoB M. BeGepa 00 nMMaHeHTHON
palMoHaIBbHO-IIPABOBOI OCHOBE OIOPOKPATUUECKON OpraHu3aluiy,
3aKOH BO BCEX €r0 MHOTOYHMCIICHHBIX M Pa3HOOOpa3HbIX MPOSBICHUSX,
BHE BCSIKOTO COMHEHWSI, SIBISIETCS KITFOUEBBIM DJIEMEHTOM JIF000H

Pa3BUTOM CHCTEMBI COLMATIBHOTO YIPABICHUs . 3aKOH BO BCeM
MHOT000pa3uu ero GopM MPeACTABISIET COOOM CPEACTBO ISt
peasn3aluy pereHui COUaIbHOTO yrpanieHus. [ocynapcTBeHHbIC
u OGH.ICCTBCHHBIG OpraHbl BJIACTHU U UX CIIY’KAIIUC MMOAJICKAT
IOPUCIUKITUH CY/IOB ¥ TPHOYHAIIOB, ayTUTOPCKUX PUPM U
OpraHu3aIiii, pacCMaTPUBAIOIINX KATOObI YACTHBIX JIUII HA




rOCYJIapCTBEHHBIX CIY>KaIllMX. 3aKOH MPECTABIsAECT COO0N BaKHYIO U
JIOPOTOCTOSIIYIO (hOpMY OOIIECTBEHHBIX YCIIYT, KaK U
3paBOOXPAHEHUE WM COLIMAJIbHOE 00eCIIeueHue, I0ITOMY PYKOBOI-
CTBO CyA€OHBIMH YUPEXKIECHUSIMH, KaK U HAIPaBICHHOCTh UX
JIeATEIbHOCTH, JOHKHBI OCYIIECTBISITHCS CIIEUUATIBHO JJIs 3TOTO
CO3JIaHHBIMH YUPEXKICHUSIMU (B OOJBITUHCTBE CTPAH 3TUMU
BOITPOCAaMH BEJAIOT MUHUCTEPCTBA IOCTHUIINH). Takoe MOJI0KEHUE
MPUBEJIO K 00OCTPEHHUIO Pa3HOTIIACKH IO BOMPOCY O COOTHOIICHUU
POJTM OPTraHOB UCTIOTHUTEIHHOW BIACTH U HE3aBUCHUMOCTH CYIEOHBIX
WHCTAHIINM, KaK 3To ObUTO HenaBHO B BenukoOpurtanuu (Browne-
Wilkinson, 1988; Drewry, 1992b). YuipaBineHue opraHaMu
MPaBOCYAUS SIBISETCA OIHUM M3 BOIIPOCOB, OTBET HA KOTOPHIN
CTPEMSTCS aTh UCCIIEIOBATEINH, 3aHUMAIOIIHECS TPOoOIeMaMu
COLIMAJILHOTO yNPAaBJIECHMUS.

[Ty6nmuaHOE 1MpaBo MMEET CBOM MPEIEibl B OTpaHHYEHUH JeHCTBUI
YMHOBHUKOB, HO IIPA 3TOM OHO OCTA€TCsA CYIECTBEHHBIM IIPEIMETOM
HCCJIENOBAHMS U ITPAKTUKON COLMAIBHOTO ynpasieHus. B ceoeit
pabote 0 CBSA3U MEXAY MyOJHMYHBIM IPABOM U COI[HATEHBIM
ynpasnenuem B CIIIA @. Kynep nokasbiBaer, 4To nepBbie
aKaJeMUYeCKUe UccienoBaTeNu B 3Toi oonmactu — @. 'yaHoy, B.
Bunecon, O. ®@poitna u JIx. JIMKMHCOH — paccMaTpuBaiu
COLIMAJIbHOE yTpaBIIEHUE KaK sBICHHE, Oepy-

4 PaccmoTpuM, B 4aCTHOCTH, TAKUE €r0 aCHEKThI, KaK MPABOBbHIE
OTPaHUYEHUS U YCTAHOBJICHHBIE HOPMBI, IIOPA3yMEBaIOLIEeCs
YBaXEHUE K 3aKOHHOCTH U YCTAHOBJIECHHBIM MPOLEAYPaM CO CTOPOHBI
rOCyJapCTBEHHBIX YNHOBHUKOB, 00€CTIieueHre TIPU PEIICHUN CIIOPOB
MPOLEAYP PaCcCiIeOBAHUS U UCTIOTHEHUSI Cy[eOHBIX peleHul, a
TaK)Ke BHYTPEHHSIS JJOTHYHOCTh Cy[IeOHON IPAKTUKH U CIIeIOBaHHE
IIpeLeIeHTaM.
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I1ee Ha4yajio ¥ CaMbIM TECHBIM 00pa30M CBSI3aHHOE C ITyOIMYHBIM
npaBoM. JlelicTBuTenbHO, Buibcon cuntan ceds mpodeccopom
MyOIUYHOTO NPaBa M BHIHAIIMBAJ YE€CTOIIOOUBbIE 3aMbICITBI
«OCHOBATh UIKOIY IyOJIMYHOTO IpaBa, B KOTOPOM OCHOBHOE
BHHUMaHUE yYalluXcsl yAeIsIOCh Obl U3yUEHUIO YIIPaBICHUS rocyaap-
ctBom» (Cooper, 1990, p. 256). Kak otmeuaet 3. Jlancup (¢ mo3uimii
aHIIMYaHUHA), B 3HAMEHUTOM odyepke Bunbcona «3yuenune
yIIpaBJICHUS, BIIEpBbIC OMyOnuKkoBaHHOM B 1887 1., maercs pabouee
OINpPEAEIICHUE COLUATIBHOTO YIIPABIECHUS KaK «CKPYILYJIE3HOIO U
CUCTEMAaTU4ECKOTO COOIOICHUS ITyOniuHOoTo 1ipaBay (Dunsire, 1973,
p. 88, Wilson, 1887).

Bcenen 3a Kymepom 3TOT aBTOp Hammcas ouepk O BKIJIAJE MMyOITUIHOTO
MpaBa B Pa3BUTHE HAYYHOW JUCIUTUIMHBI, U3y4aloliel COHaIbHOE
ympasienue B Coequnennom Koponesctse (Drewry, 1995), B
KOTOPOM BBICKA3bIBaJI COXKAJICHHE 110 MTOBOJIY HEPEATU30BAaHHOTO
noTeHuuazna 0ojiee TECHOrO COTPYIHUYECTBA MEKY FOPUCTAMU U
roCyIapCTBEHHBIMU YHHOBHUKaMHU (Drewry, 1986). Het cmbicia
MOBTOPSTH 3/1€Ch €r0 ApIyMEHTHI.

B 37011 cBA31 0COOEHHO 3aMETHBIM CTAHOBUTCSI Pa3Indle MEXTY
BenukoOpuranueii u KOHTUHEHTaNbHON EBponoii. B 6oibimmHCTBE
€BPOIECUCKUX CTPaH MHOTHE MTOJIUTUYECKUE BBICTYILIICHUS CTPOATCS




Ha OCHOBE IOPUIUYECKOM JIEKCUKH, a I€ATeIbHOCTh TOCY1apCTBEHHOM
OIOpOKpaTHH, peryaupyeMasi Ha OCHOBE IOPUIAMUYECKUX KOJEKCOB,
pPENIaMEHTUPYETCS U IPUMEHSIETCS] aIMUHUCTPATUBHBIMU CyJaMH.
Kak orMeuanu aBTOpsI pacnpocTpaHeHHOTo B 50-¢ To/Ibl B
BenukoOpuranuu yueOHMKa 0 OpUTAHCKUX LEHTPATbHBIX OpraHax
BJIACTH: «...BO BCEX CTpaHax 3anagHoi EBpomsl 3a HCKIIIOUEHUEM
BenukoOpuTaHuu Ha IPOTSHKEHUU CTOJIETUN COXPaHSAETCS TPaaulus
Ha3Ha4YeHHUA Ha Hanboliee BaXKHbIE B IIEHTPATbHBIX
aJIMUHUCTPATUBHBIX OpraHax MOCTHI JIIOACH [sic}, MOTyYHBIINX
o0pa3oBaHKe Ha IOPUANYECKUX (aKyIbTeTax YHUBEPCUTETOB... [,
HECMOTPS Ha HEKOTOPbIE€ NCKIIFOUEHNUs | CYIIECTBYET OTPOMHAs
pasHHIIAa MEXTY MOJI0KEHUEM IOPUCTOB B OPUTAHCKOM
OIOPOKPAaTHUYECKON CHCTEME U COOTBETCTBYIOIIMX YUPEIKICHUN
3amaJHOEBPOIEUCKUX CTpaH. B mepBoM ciydyae OHM SIBISIOTCSA
COBETHHKAMH YMHOBHHMKOB, BO BTOPOM — OHM CaMHU U €CTh
YUHOBHUKWY (Mackenzie, Grove, 1957, p. 96).

B GonpmnHCTBE Cily4aeB YNHOBHUK B CTPaHAX KOHTUHEHTAIBHON
EBporsl siBiIsIeTCS «IOPUCTOM, CHENUAIN3UPYIOIIMMCS B TOM OTpaciau
npaBa, — a UMEHHO, aIMUHUCTPATUBHOM IMpaBe, — KOTOpasi UMEET
HEMOCPEACTBEHHOE OTHOIIIEHNE K (DYHKIUSAM YIIpaBIeHUs» (Sisson,
1959, p. 39). TunnuHbll roCy1apCTBEHHBIN CIIyKalllUi B
BenukoOpuranuu, He IMEIOIIHNA CTICIIUAIBHON TIOATOTOBKY HU B
obnacTu paBa, HM B KaKOW-TMO0 JIpyroii npodeccuoHaibHol chepe,
TAKOBBIM, KOHEYHO, HE SBIIETCS.

3anoznanoe pa3BUTHE aIMUHUCTPATUBHOTO IIpaBa B Bennkobputanumn
0TYACTU MOXKET OOBSCHATHCSA COXpaHEHUEM NpelyOeKIeHUH,
BBICKa3aHHBIX B cBoe Bpems Jlaiicu. On ymep B 1922 1., u yxe B 20-¢
rojpl B paboTax Takux opuctoB, kak ¢3p C. Kapp, V. A. Po6con u O.
Jx. ITopT cTanu 3akyiagpIBaThCs UACHHBIE OCHOBBI MIPOLIECCA, B XOE
KOTOPOTO aAMUHUCTPATUBHOE IIPaBO IIOCTENIEHHO 3aBOEBHIBAJIO
pemnyTanuo 0co00i, MoJIb3YIOMIEHC MPOQPECCUOHATEHBIM
YBaXEHHUEM 00JIaCTH IOPUINICCKON Teopuu U npakTuku (Caee, 1921,
Robson, 1928; Port, 1929). DTOT npoLecc yCUIMICS OCIe BTOPOH
MHUPOBOI BOWHBI, a B 50-€ rojibl UHTEPEC K OTIEIbHBIM IIpoOIEMam
aJIMUHUCTPATUBHOTO TpaBa BO3pOC eI1e OoIbIIe.

[TepBbie OpUTAHCKUE CIICIIUATUCTHI 110 aIMUHUCTPATUBHOMY IIPaBY
MOAYEPKHUBAIIN BAXXHOCTh OCYIIIECTBICHUS CyAeOHOTO KOHTPOJIS HaJ
NpaBUTEILCTBOM. TeMm He MeHee, kak 3ameTis1 D. Pun, «B
OpUTAHCKOW MOJIUTUYECKON TPaIUINK IITyOOKO YKOPEHHIIACh U
HAJIOXKUJIa OTIEYaTOK Ha CTPOM MBILUIEHUS aHIIMYaH ujes o "mo-
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JIUTUYECKOM", HEXKENIH O "TOpUIMYECKOi" 3alUTe TpaXaaH OT
aJIMUHUCTPATUBHOTO nipousBoia» (Ridley, 1984, p. 4). llosTomy B
XOJIe Pa3BEPHYBIINXCS 1€0aTOB O COCTOSIHUN aJIMHHUCTPATHBHOTO
mpaBa, JOCTUTIITUX 0C000i 0cTpoThl B 40—50-¢ To1bI, 0 CyneOHOM
mporecce Kak TAKOBOM Pedb MPAKTUYSCKH HE IIIa.

TornamHss 1UCKyccusi, CBsI3aHHAs C BOIIPOCAMHU YOBJIETBOPEHUS
&Kanob rpakaaH, Kacanach BHECYNEOHBIX aClIEKTOB
aJIMUHUCTPATUBHOTO MpaBa: aIMUHUCTPATUBHBIX TPHOYHAIOB,
IIPOBEJICHUSI PACCIIEJOBAHUN U BO3MOXXHOCTH CO3/1aHUS CIIEUATbHON
OpraHu3aIuy, COTPYAHUKN KOTOPOH 3aHUMAJINCh Obl pACCMOTPEHHEM
Xayio0 rpakJaH Ha 3J10yHOTPEOICHHS BIACThIO CO CTOPOHBI




CIIy>KallluX ee IEHTPaJbHBIX OpraHoB. OOcyKeHNE MOCIEeTHEr0
BOIpoca 3aBepnioch B 1967 r. npunaTuemM AKTa 0 CO31aHUU
IapJaMeHTCKOro HaOiroaTens, B COOTBETCTBUM C KOTOPHIM ObLI
CO3/1aH UHCTUTYT OMOYJACMEHOB, B UbH (DYHKIIUU BXOJIUIIO
paccieoBaHue Kano0 Ha 310yHnoTpeOIeH s BIACThIO CO CTOPOHBI
[EHTPAJILHBIX OPTaHoB Biactu (Stacey, 1971; Gregory, Hutchesson,
1975). TlapnameHTCcKuit HaOMIOAATEIH IO AIMHHUCTPATUBHBIM
BOMpPOCaM JCHCTBYyeT B KOHCTUTYIIMOHHBIX paMKax Ha MpaBax
MUHHUCTPA, HOJOTYETHOT'O MAPJIAMEHTY. JTa POJb BCETA
paccmarpuBaiach Kak JIONOJIHEHHE, a HE 3aMeHa TPaJAULIMOHHON POIH
YJieHa apjaMeHTa, OTBETCTBEHHOTO 32 U3yUYEHHE MOCTYMAIOIMINUX
*ayi00. MHOTue y4eHble, MICaBIIUe B TOT eproa 00
aJIMHHHCTPATHBHOM TIpaBe OBLIN CKJIOHHBI JyMaTh, YTO
MIPOUCHIEIIINE CABUTH OTHOCATCS CKOpee K BEACHHIO MOJTUTUYECKOM
HayKH, 4eM IpaBa.

Hecwmotpst Ha TO uyTO B OpUTAaHCKMX y4eOHHMKAX 1O
aJIMMHHUCTPATUBHOMY IPaBY, KOTOPHIX CYIIECTBYET BEITUKOE
MHOKECTBO, BCE €Ill¢ HACTAaUBAETCs Ha IPUMEHEHUH Cyl1e0HOT0
HaJ30pa, HO BO MHOTHX JOCTAaTOYHO OCBEIIAIOTCS U BHECYEOHbIE
CpeICTBa, KOTOpbIe OepyT Ha ce0sl TPy MOIUTHIECKOTO
yperynupoBanus. CrenuaniucTsl B 001acTH MyOIMYHOTo 1paBa
MIPOBEJIH MOJIE3HYIO0 Pad0Ty B OTPAaHUYHOU 30HE, PACIOIOKEHHON Ha
CTBIKE MpaBa " MoMTHYEeCKOU Teopun (Longhlin, 1992). Tak, oquH u3
aBTOPOB 3TOrO HampasieHus, I1. Kpeiir, npunepxuBaromuiicst anrio-
aAMEPUKAaHCKON KOMITApAaTUBUCTCKOM NO3ULIUY U HAITMCABIIHAN
SHIMKJIONEANYECKHI 0030p OrPOMHOTO YKCIia CIEeMATbHBIX
HCCIIIOBAaHUH, 110JIAraeT, YTO 3aHUMAThCS U3yYEeHUEM ITyOINYHOTO
npaBa BOOOIIe HE UMEET CMBICIIA JI0 TeX MOp, IOKa He Oy/IeT YeTKO
ornpezesieHa Npupoaa TOH MOJIUTUYECKON TEOPUH, Ha OCHOBE KOTOPOil
MO>KHO MPOBOAUTH TAKoro pofa uccienoBanus (Craig, 1990). Kuura
I1. Bepkunioy u coopauk o peaakuueit Jx. Puuapncona u I
JI)keHHa — /1Ba yJJauHBIX IpUMepa UCCIIeI0BaHUI COBPEMEHHBIX
OpUTAHCKUX CIIEUATIUCTOB B 001acTH MyOINYHOTO MIPaBa, KOTOPhIE
paccMaTpuBarOT OCHOBHBIE TPOOIEMbI a]MUHUCTPATUBHOIO 1IpaBa B
0oJiee NIMPOKUX MOJIUTUYECKUX U TEOPETUUECKUX paMKax
(Birkinshaw, 1985; Richardson, Genn, 1994).

B nocnennue rogpl cuctema cyieOHOTO KOHTPOJIA 32
aJIMMHHUCTPATUBHOM JESITEIbHOCTHIO B BeanKkoOprUTaHuM TOHEMHOTY
pa3BUBaNIaCh, HEKOTOPbIE U3 MPOIEAYPHBIX pedopM OOIeranan
JOCTYTI CY/IeOHBIX M aIMHUHUCTPATUBHBIX OPTaHOB K YYacTHIO B
pa3buparenbCcTBE TEX e, KOTOPhIE paHee paccMaTpUBAINCh
MPEUMYIIECTBEHHO WICHAMU CHEMAIbHON IPYIIbI Cynen
BepxosHoro Cyna, ybu MMeHa 3aHeceHbl B «KoposeBckuil ciucok
3aHMMaeMbIX IOCTOBY». B paMkax npoekra no myOInyHoMy
3aKOHOAATEILCTBY PAJl aKaJEMHUECKHX IOPUCTOB (TaKuX, Kak M.
CaHKHH) IPEeINPUHSIIN TOMBITKU U3yYUTh, KaK paboTaeT CyneOHbIN

HA/[30p 1 KAKOBBI PE3yJIBTATEI €0 AeSTeNbHOCTH . OXHAKO 9T
TEeMaTHKa elle He 3aTPOHYJIa UHTEPECOB OOJIBIINHCTBA MOIUTOIOTOB.

5 Sunkin, 1987; 1991a; 1991b; Le Sueur, Sunkin, 1992; Sunkin, et at.,
1993.
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Bo MHOrHX cTpaHax AeicTByoIas CTapbIMU METOIaMU




roCyAapCTBEHHAs aIMUHUCTPALMS YCTYIIAeT MECTO HOBOMY,
OPHUEHTUPOBAHHOMY Ha PHIHOYHBIEC OTHOLIEHUS CTUIIIO
rOCY/IapCTBEHHOTO YIPABJICHUS, IIPH KOTOPOM COKpaIaercs 0ro-
POKpaTUYECKHil anmapar, a OCyIECTBIEHHE YCIYT 00IEeCTBEHHOIO
XapakTepa MepeaacTcs B YaCTHbIE PYKU U IIPEIOCTABIIACTCS HA
KOHTPAKTHOM OCHOBE. Takue rnepeMeHbl UMEIOT BeCbMa
CYILLIECTBEHHBIE ITPABOBBIE U KOHCTUTYLIMOHHBIE MTOCIEACTBUS,
KOTOPBIE €IIE HE MOJIyYHUI BCECTOPOHHEN OLleHKH. UTo KacaeTcs
aKaJIeMUYECKOM JIUTEPaTyphl, TO B HEH, U IIIaBHBIM 00pa3oM B
IOPUAMYECKOM, JIUILIb HEAABHO HAYa10Ch 00CYKI€HUE HEKOTOPBIX U3
Hux (Baldwin, McCrudden, 1987; Harden, 1992).

§ 5. Coenunennnbie lITarpl: 3aK0H 1
KOHCTUTYIUA

B nepBoit yactu «JleMokparuu B AMEpHKE», BIIEPBBIE
onyOnmukoBaHHOW B 1835 1., A. ne TOKBWIb 3aMETHJI, UTO «B
Coenunennsbix lllTarax Bps nu HailneTCsl TAKOW MOJIUTUYECKUN
BOTIPOC, TI0 TIOBOY KOTOPOTO PAHbIIIE WIIH MO3KE HE BHICKA3AT OBI
CBOEro MHEHHUs cya». OH mojaraj, 4To «IIpaB0 aMEpUKAHCKUX CYI0B
OOBSIBIIATH TOT WJIM WHOM 3aKOH HE COOTBETCTBYIOIIMM KOHCTUTYIIMH
CIIY’KUT BCE € OJHOM U3 CaMbIX MOIIHBIX MIPErpai, KOTOpPbIe KOraa-
MO0 BO3BOJIMIIUCH TPOTHUB TUPAHUU MTOJIUTHUECKUX OPTAaHOBY
(Tocqueville, 1946, p. 83, Tokeunw, 1992, c. 95). ImeHHO 371€CH
KpOETCsl O0bSCHEHUE YIIOMSIHYTHIX BBIIIE PA3ITUYUN MEKITY
Coenunennbim KoponesctBom u CoenuuennbiMu Lltaramu. Kak
OTMEYajIu aBTOPbI BAXKHOTO, XOTS YK€ OTYACTH yCTaPEBILIETO
CPaBHUTEIBHOTO MCCIIEOBAHUS AHTIIMHCKOTO U aMEPUKAHCKOTO
myOmmuHOTO TIpaBa: « KOHCTUTYIIMOHHBIC TIPOOJIEMBI TPOHU3BIBAIOT
aMEpPUKAHCKOE MPABO U ONPEIECTSAIOT )KU3Hb TPAXK/IaH B TAKOH
CTETeHHU, 4YTO 3apyOeKHbIe HAOIIONAaTeNI CUUTAIOT 3TO MPOCTO
HEBEPOSTHBIM. AMEPUKAHIIbI CTAJIM HAPOJIOM KOHCTUTYITUOHAIUCTOB,
MTOIMEHSIIONTUX Cy/IeOHOE pa30UpaTETHLCTBO BOPOCAMHU
3aKOHO/IaTEILCTBA, B JIFOOOM BOIIPOCE UM MEpEIIaTcs
KOHCTHTYIIMOHHBIE TTpobnemMb» (Schwartz, Wade, 1972, p. 6).
CKJIOHHOCTD K MPOJOKUTEIBHBIM U JOPOTOCTOSAIINM CyIeOHBIM
pazOupaTesbcTBaM, KaCaloIMUMCS KaK IyOJMYHOTO, TaK M YaCTHOTO
MpaBa, cTaja MIUPOKO U3BECTHOM, XOTS JAJIEKO HE BCEX MPUBOSAIIEH
B BOCXUIIICHUE YEPTON aMEPUKAHCKOM KU3HHU U KYJIBTYPBL. A
Bepxosubiii Cya CILA, urparommii B mpaBUTENBCTBE BEAYIIYIO POIb

u HpI/IBJIeKaIOH_[I/Iﬁ CaMO€ NMPUCTAJIIbHOC BHUMAHHUC MMOJIUTOJIOTOB, HE

HMCCT aHAaJIOI'OB B BCJII/IKO6pI/ITaHI/II/I6.

Hayunas nutepatypa, nocsuieHHas npoodinemam BepxosHoro Cyna
CIIIA, BecbMa 3HAUMTENIbHA U Pa3HOOOpaA3Ha, CYIIECTBYET JAXKE €T0
«OkchopACKHii TyTEBOIUTEIb. ..», TOMOTAIOIIUHI TO3HATH €ro
YCTPOWCTBO, IPUHIIHIIBI IesiTeNnbHOCTH U T.1I. (Hall, 1992).

Uccnenosanus nearenbHoctu BepxoBuoro Cyaa npoBOIUIIUCH B PyC-

JIC pa3JIMYHBIX TCOPCTUYCCKUX TpaHHHHﬁ7; KpOME€ TOIr0O UMCIOTCA

MHOTOUHCIIEHHBIE )KypHaJIbHbIE ITyOIMKaU1. AMEpUKAHCKUE
UCCIIEOBAHNS POJIA CY[OB U IMIOBEICHHUS CyeH B 3HAYUTEIIbHOU
CTENEHU OpHUeHTUpOoBaHbl Ha BepxoBHsiii Cyn, Kak U uc-

6 Tem He MeHee CYILIECTBYET 3HAUNUTEIbHOE YHCIIO UCCIIeI0BaHUH,
MOCBAIICHHBIX CYJIEHCKOHN poiy manatel JopaoB (Slam-Cooper,




Drewry, 1972, Stevens, 1979, Paterson, 1982). Pabora [latepcona
OCHOBaHa Ha YHUKAJbHBIX IaHHBIX, TOTYYEHHBIX B XOJI€ HHTEPBBIO C
JIOpJIaMH, 3aHUMAIOIIUMHUCS MPOOJIEeMaMHy IpaBa, — 3TO
HECOMHEHHBIH yCIIeX YYE€HOTO, IIOCKOIBKY TPYIHOCTH, C KOTOPBIMU
CTAJIKUBAIOTCSl OpUTAHCKUE UCCIIEAOBATENN MTPHU U3YYCHUU MTOBEICHUS
CyIIeH TOpa3io 3HAUNTENIbHEE, YEM Y UX aMEPUKAHCKUX KOJLICT.

7 Hoddermiliams, 1980; McKeever, 1993; O'Brien, 1993;
Schmidhauser, Berg, 1972; Wolfe, 1986, Woodward, Armstrong,
1979.
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CJICZIOBaHUS TOJKOBAHUN KOHCTUTYLIMOHHBIX moynoxkeHuit (Tribe,
1988; Wellington, 1990, Sunstein, 1990; 1993). [lomumo paoor,
crenuansbHo nocBsuieHHbIX BepxosHoMy Cyny, CyliecTByeT
oOIIMpHas TOTUTONIOTHYECKast HayYHas TIMTEpaTypa O KOH-
CTUTYLIMOHHBIX U IEMOKPATHYECKUX PE3yabTaTax MPUMEHEHUS
MPAKTUKU cyeOHoro Haazopa. OHa BKIIIOYAET TaKHe CTaBIIUE
COBPEMEHHOM KJIaCCUKOM MPOU3BE/ICHUs, KaK «BBeeHne B TEOPUIO
nemokparun» P. Jlans, usnannoe B 1956 r., u «Konen nubepanusmar
T. Jloyn. Hapsiny ¢ oOcykieHneM Ipyrux mpooieM, aBTop MPU3bIBaeT
BepxoBnblii Cyl1 BOCCTAaHOBHUTH BJIACTh 3aKOHA, OTPAHUYUB
MIPEPOraTUBBI, MPEAOCTABICHHbIC aIMUHUCTPATUBHBIM
YUIPEKIEHUAM, O€3 YETKO OMPEIeNICHHBIX YCIOBHUM MOIB30BaHUS HMHU

(Lowi, 1979, p. 300)°.

Kak u o Bepxosaom Cyne, o konctutynun CIIIA HanucaHo Tak
MHOT'O — U TIOJIUTOJIOTaMH, U FOPUCTaMU, — YTO TPYIHO Cpaszy
OTIPEIeTTUTh, C YETO CIeAyeT HaunHaTh. MHOTHE BayKHBIE pabOTHI Ha
3Ty TEMY HOCST MOJIUTUKO-UCTOpUUECKUi Xapaktep (Bailyn, 1967,
Wills, 1978), eme Gomnbliie UCcCIeIOBaHUH MOCBAIIEHO UX
coBpeMeHHBIM uHTeprpeTauusm (Corwin, 1978, Tribe, 1988,
Sunstein, 1990; 1993). Pa3nuuHble acCEKThl KOHCTUTYIIMOHAIN3MA
OTpa’keHbl B MHOTOUMCJICHHBIX UCCIIEIOBAHMSIX, IPOBEICHHBIX
YYEeHBIMH, paOOTAIONIIMH B MPABUTEIIHCTBECHHBIX YUPEKICHUIX
Coenunennsbix llTaroB (Vile, 1967, Elster, Slagstad, 19588). B
HE/IaBHO U3JAHHOM COOPHHKE COEPIKATCS OYSPKH 10
CPaBHUTEIHLHOMY MCCJIEOBAHUIO U KOHCTUTYIITMOHHBIX MOCIEICTBUI
MOJUTUYECKUX U3MEHEHH, MPOUCIIECIIINX B cTpaHax BocTouHoit
EBpomnsl u npyrux paiionax mupa (Greenberg et al, 1993). O1oT
cOOpHUK SBUJICS MIPOJIOJDKEHUEM Oosiee paHHeH paboThl,
MOCBSIICHHON CPAaBHUTEILHOMY U3YUYEHHUIO MOJTUTHIECKOU POITH
CyZloB B Oosiee mmpokoM 1uiane (Shapiro, 1981).

3akjIloueHue

Mesx 1ty mpaBoM U IOJTUTHKOM CYIIECTBYET €CTECTBEHHAsI OIU30CTh,
BBIpXKAIOMIAsCS B caMbIX pa3HbIX (hopmax. [IpakTudecku 000
ACIIEKT MOJIMTUYECKON JEATEIIBHOCTH U MOJTUTUYECKUX U3MEHEHU —
Ha CyOHAIIMOHAIBHOM, HAlIMOHAJIBHOM, MEXHAI[MOHATILHOM U
100aJIbHOM YPOBHSIX — MUMEET CBOM MPABOBbIC WU KOHCTH-
TYUHMOHHBIE acCNeKThl. JlaHHas I1aBa, MOCBSIIEHHAsS pACCMOTPEHUIO
JIBYX Pa3IMYHBIX HAIMOHAIBHBIX 00pa3loB, WITIOCTPUPYET ITO
MIOJIOKEHUE, XOTS OHA, KOHEYHO, HU B KO MEPE HE NIPETEHYET Ha




[IYOMHY PACKPBITHS CTOJIb CIIOKHON TEMbI IPH HE3HAYUTEILHOCTH
OTBEIEHHOro 00bEMA.

MHorue noauToNIOT! He YAESAIOT JOJDKHOTO BHUMAHUS IIPABOBOMY
M3MEPEHUIO TUCLUIUIMHBI U TEM CaMbIM HAaHOCSAT CBOUM
MCCIICIOBAaHUSAM HETIONPaBUMBIN Bpe. OTMeuasi 3T0 00CTOSTENbCTBO,
ObLTO OBl HAMBHO IMOJIAraTh, YTO MOJIUTOJIOTH CTaHYT IOPUCTAMH, a
IOpUCTBI — noauTosnoramu. ITpoaBmkeHne Bepens BO3MOXKHO 4epes
BKJTIOUEHHUE B UCCIIEOBATEIbCKHIE U YIEOHBIE TIPOTPAMMBI
COLIMAJIbHBIX HAYK COOTBETCTBYIOLIMX IIPABOBBIX aCIEKTOB, OoJiee
TECHOE MEXTUCLUIUIMHAPHOE COTPYAHNYECTBO, a TaKXe Oosee
yacToe oOpalieHne Kak I0pHCTOB, TaK U IMOJUTOJIOTOB K paboTaM Apyr
Jpyra. ABTOp IJIaBbl BBIBUTAET 3TU NPEAJIOKEHUS C OIIPEIEICHHOMN
JI0JIEN HEYBEPEHHOCTH, ITOCKOJIBKY MPEACTABIIAET CTPaHY, I
[PONacTh MEXIY IPAaBOM U MOJUTHYECKON HAYKOM OCOOCHHO
mupoka. Ho Bce-Taku ocraercst HaJex/1a, 4TO 3Ta IJ1aBa BHECET
CKPOMHBIN BKJIaJl B Pa3BUTHE HAYKH UMEHHO HAa 3TOM HalpaBICHUH.

80 MOCJIEIHUX U3MEHEHUSIX B a/IMUHUCTPATUBHOM 3aKOHO/IATEILCTBE
CHIA cMm.: Stewart, 1975, Breyer, Stewart, 1979; Mashaw, 1985;
Sunstein, 1990; Lessig, Sunstein, 1994.
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