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M. 10. MusynuH

IlosmTonorus IIpaBa. UCXOJHDbIC
OCHOBAHHSA U IIPUHIIUIIBI

——D QRO

1. TeopeTnueckuii (pyHAAMEHT TMOJUTUYECKON HAayKW B MOCJEIHEE BpeMs
3HAUUTEIBHO TIOMOJHMIICS 3a CUeT KOHLENTyaJau3aluu TaKUX AUCHUIUIMH KakK
TeOpUsl TIOJUTUKM, TIOJUTUYECKUIA MHCTUTYLIMOHAINU3M, CpaBHUTEIbHASs
MOJIUTOJIOTUSI, TIOJUTUYECKast oTMKa U  (uyocodus, MOJIUTUYECKAS
couuojiorus. HarmpaiiuBaeTcss aHajorusi -  COBpeMEHHasl TOJMUTOJOTUSI B
Poccuu 3HaunTeIbHO paclIMpsieT CBOM MPEAMETHBIN IialJapM TakK, KaKk B CBOE
BpeMsl 3TOT IIpolLleCC  MPOUCXOAMI C couuojorueir. B coumonoruum, Ha
OIpeIe/IeHHOM DJTafne €€ pa3BUTHSI, TOSBISUIMCh Hapsiay C TEeOpUsIMU
MaKpOYpPOBHSI COLIMOJIOTUYECKIE KOHLICIITBI Tpyaa, oOpa3oBaHus,
OlopokpaTtu3Ma, MPEeCTYMHOCTHU, IpaBa, rocyaapcTsa, peauruu. To ke camoe
ceffluac TPOMUCXOAUT U B COBpeMeHHoU mnoyutojioruu. [losBasitorcsi Takue
HaIpaB/JIeHUSI KaK IMOJMUTOJIOTUsI 00pa3oBaHusl, TOCydapCTBa, perMoHaIU3aluu,
colMaau3aluu, JEMOKPAaTUYECKOro TpaH3uTa M MHoroe apyroe. HecomHeHHO,
YTO 3HAYMMYIO POJIb B 3TOM TPEHAE Pa3BUTUS COBPEMEHHOU IOJMTOJOTUU
3aHUMAET U IMOJIMTOJIOTUS IpaBa.

2. Peub uaeT o TOM, YTO MPaBO M 3aKOH HE MOTYT ObITh U HE SIBJISIIOTCS B
COBPEMEHHOIl  OOILLECTBEHHO-MOJUTUUECKON  MpakKTUKe U  TEOPETUKO-
KOHLICNTYaJIbHBIX CIIOCO0AaX €€ MHTepHpeTaluy UCKIIOUUTEAbHBIM JOCTOSHUEM
IOPUMCTOB U TaKOW AUCUMIUIMHBI Kak topucnpyiaeHuus. CocTossHUue peajbHOTo
IUIIOpaJiu3Ma MpPaBOBbIX MHEHUI B IOpUAWUYECKON cpele cieayeT Ipu3HaBaTh
HE KaK JIOXHYIO IOPUCIIPYACHLUIO U He Kak He 3(@PEKTUBHYIO
MPaBOIIPUMEHUTEIbHYI0 M CyJeOHYI0 NpakKTUKY, a KaK peaJibHbIiA IpoLece
CTAHOBJIEHUSI UM Pa3BUTUS IOPUAUYECKOTO U IIPAaBOBOIO IUIIOpaaM3ma,
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MOJMTUKO-TIPABOBOIO CIOCO0a MBIILJIEHUS U JeATENbHOCTH'. PeanbHblil BHIOOD

u IOPUINYECKOE pPa3HOUYTEHUE, CYLLECTBYIOLLIEE B MpaKkTUKE
MpaBOIIPUMEHUTEJIEI, HE CJeAyeT NMPUHUMAThb U CUMTaTh IPOoPeCcCUOHAIbHOMN
Tpareaueii. Creayer HUCXOAUTb W3 OOpaTHOro — MPaBOBOH ILIIOpaJU3M

MpEeArojiaracT Haa - OPUAMYECKOE, a, CJIEN0BATEIbHO, ITOJUTUKO-TIPABOBOE
MBILIJIEHUE U JICWCTBUE, CTAHOBJICHUWE, JICTAJIM3ALMIO, JIETUTUMU3ALMUIO U
WHCTUTYLIMOHAJIM3ALIMIO MOJUTUKO-MIPABOBBIX MWHCTUTYTOB, aKTOPOB, TEXHUK U
TeXHOJOruii ux gedareabHocTU. CoBpeMEHHOE TMpaBO M  COBpPEMEHHasl
IOPUCIIPYICHIIMS HE JOJDKHBI BOCIPUHUMATBCH UCKIIOUUTEIBHO TOTMAaTUYECKMU.
B wu3BeCTHOM cCMBbIC/E CJ0Ba OHUM HE JOJDKHBI OBbITb MCKIIIOUYUTEIBHO
(bopMaIn30BaHHBIMU Y MPEACAbHO JOTUYHBIMU TEKCTOBBIMU KOHCTPYKIIUSIMU.
Nx ponb B coBpeMeHHOM Mupe uHasd. [IpaBo M ero ¢opMain3oBaHHbIE
KOHLENThI, TakKu€ KakK 3aKOH, penIaMeHT, JOroBOp, KOJEKC, TEKCT,
TOCTAHOBJIEHWE, pEIIeHWEe, yKa3 MW MHOTO€ JIpyroe, JOJDKHBI  OBITh
YMO3PUTEJIbHBIMA KOHCTPYKLIMSMM KaK OPTraHW30BAaHHOM 3alllMThI, TaK U
WHCTPYMEHTAMU OOIIECTBEHHBIX W3MEHEHWI (MOIEpHMU3ALWU, Pa3BUTHS,
TpaHchopMaLin).

3.001eCTBEHHBIE ~ M3MEHEHUs, TMPOUCXOISIIME C HaMHW, HOBHI,
paauvKaJbHbl W HECONOCTAaBUMblI HM C 4Y€M paHEe W3BECTHBIM, TOJILKO Ha
nepBblid B3rsA. Bce 3TO OBLIO B MCTOpHMM 4YEJIOBEYECTBA M ObUIO HE pas.
Macmrab, coaepxaHue W NPEAMETHO-WHTEUIEKTYaJIbHOE  COIEpPXKaHUE
MPOUCXOAIIINX M3MEHEHUI - IPYroe, a IMEepeMEHYMBOCTb KaK COCTOSIHUE -
crapoe. Poccus 3aBepuiwia OIHY M3 CTaadil OOIIEXUTUS KaK COBMECTHOTO
XKUTUS U €IUHOMBICIIVS, MO-TPEYECKU HA3bIBAEMOTIO KMHOBUEH WM MO-JIATBIHU
- KOMMYHM3MOM, U TIPUCTYNWJA K PEIIEHWIO HOBOM 3aJauyd — CTaHOBJIEHUIO
HOBOTO THIIa OOIIEXUTENbCTBA. CpeacTBaMyu 3TOrO OOJBIIOTO Nejia M30paHbI
PBIHOK Y TIpaBOBOE€, JI€MOKpaTMYeCKoe, coliMajbHOe U (denepaTUBHOE
rocygapctBo. OQHAKO, HOBM3HA CUTyallMM B CBOEHM TJIyOMHHOM CyTH, HUYEM
HOBbBIM He oTauyaercs. «OOIIeXUTEJIbCTBO 3HAMEHYET BCeraa JyXOBHBIM
MOIbEM: TAKOBBIM ObLIO  Havajo xpucthaHcTtBa. Havano Kwuebckoit Pycu
TakXe OBbLI0 O3HAMEHOBAHO BBEACHUEM OOIIEXKUTHSA, LEHTP KOTOPOIO
Bo3HUKaeT B KwueBo-Ileuepckoit JlaBpe Bckope mocne kpeuieHus Pycu; u
Hayaio Pycu MOCKOBCKOW, ONATb-TAKM TIPUOOIIMBIICHCA K HOBOMY
JIyYXOBHOMY CO3€pLIaHWI0, OTMEUYEHO BBeAcHUMEM B lieHTpe Pycu MockoBCcKoit

Y Cm.: Musynun MLFO. Tlonsitre 1 o6Liie IPUHIKIIB. MOHHTOPHHTA KK CII0co0a KOHTPOIS 3a HCIIOMHEHHEM
3akoHa. Muzyaun M.FO. Connonorust M1 KOTHUTHBHOE MOJAEIMPOBaHUE pedOPMBI YTOIOBHOTO HPAaBOCYAHS.
[[Ypoku pedopMmbl yromoBHOro mpaBocyauss B Poccum (o martepuanaM paboThl MeKBEIOMCTBEHHOMN
paboueit rpynmel Mo MOHUTOPUHTY YIIK P® u B CBS3M ¢ MATWIETHEM CO JTHS €TO MPUHATHS M BBEACHHS B
neiictre). M.:FOpuct,2006C.46-68;266-320.
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OOIIEXNUTUSI, IO COBETY M C OJIArOCAOBEHUs yMmupaiouleii Busantum».’
HoBu3Ha MOXET COCTOSAATh TOJBKO B TOM, YTOOBI TOYHO OMNPEAECIUTH
MOSIBJISIOIIMECS W MCUYE3AI0IMe OOIIECTBEHHbIE M3MEHEHMS, a TakKXe Ty WIU
WHYI0 TOYKY pOCTa WIM TMaJACHUS.

4. HoBoe mnogBasieTcsi U SBISETCS HeCHpaBeIMBo. Bo3HuKaer
COCTOSIHME MOJHOTO WX aOCOJIOTHOTO peaiu3dMa, rie CIpaBeIMBOCTh OTXOAUT
Ha BTOPOM ILJIaH, a C HEK yXOIAIT M MHCTUTYThl €€ oOecrieyeHMs. briBuias
CIpPaBEUIMBOCTh KAaK CHPABEAJIMBOCTb CTAPOro YyKJIaJa >XWU3HU MOXET CTaThb
CIPaBEIIMBOCTBIO HACTOSIIETO B OYAYIIEM-HACTOSIIEM, KOTJa IITOPM MEPEMEH
3aTUXHET, U XW3Hb OMSITh MPUMET CBOM YCTOMUYMBBIE COCTOSIHUSL U (hopmbl. B
5TUX YCJOBUSX TPaAWLIMOHHBIE MapaiurMbl TIpaBa KaK-TO: «IIpaBO €CTb
CIpPaBEUIMBOCTb», <«IIPABO €CTb WJESd CBOOOABI», <«IIPaBO €CTb YCJIOBUE
(hopManbHOTO paBEHCTBa», <«IIpaBa YeEJIOBEKAa €CTh IIepBeilllas LIEHHOCTb
COBPEMEHHOI AEMOKpAaTUU U LUBWIM3ALWN», «IIPABO KaK COBOKYITHOCTb HOPM
u MpaBuI MOBEICHUSI», «IOPUINYECKOE, WHCTUTYLIMOHAJIILHOE u
3aKOHOJATEJIbHOE IIPaBO KakK MPUCYTCTBUE IpaBa B PEAJbHOCTU», IEJICHUE
MnpaBa Ha TpPaaULMOHHBLIE OTPACAM - HE TOJbKO HE «CXBATbIBAIOT» BCETO
COJep>XaHUS OOILIECTBEHHbIX M3MEHEHWI, HO UM CTAHOBITCI (PaKTOpPOM
CBEpPTHIBaHUSI COLMAbHON auHamMuku. He ciaydaiitHOo, a BOOJIHE 3aKOHOMEPHO,
YTO0 Ha OTOM (DOHE BO3HUKAIOT MHOTOYMCIIEHHBIE IUCKYCCUM®, KPUTUYECKU
paccMaTpMBalOIIME€ HOBbIE IIONBITKM BBICTPOUTb OajlaHC COOCTBEHHOCTH,
COpPaBeUIMBOCTU M CBOOOJABI B KOHTEKCTE TaKMX WMHCTUTYTOB, KakK IIpaBO M
roCcyaapcTBO.

5. Ilonyyaetcs, yto Ga3oBas uiaes MpaBa KakK IOPUIUMYECKOTO YCIOBUS U
MPOLEIypPbl JOCTUKEHUS CIIPABEIJIMBOCTH, CBOOOJABI M IOpSAKAa HE B MOJIHON
MEpe BIIMCHIBAECTCS B MPOUCXOAsSIINE U3MeHeHMs. CuTyauus OajaHca Mopsiaka,
CBOOOBI U CIIPABENIMBOCTA - 3TO CUTyallMs CKOpee IOJMTUYECKAass U TaMm, B
chepe TOJUTUKM HAAO0 MCKaThb €€ IIPUCYTCTBUE U IPOMBICIMBATHL HOBBIE
YCIOBUS B3aUMHOCTU M PACXOXAECHUS OSTUX BAXHEUIIMX COLMOKYJIBTYPHBIX
(peHOMEHOB. [ToaToMy, €cThb TMpPEANOJOXEHUE, YTO MpPaBO peaU3alUn
OOILIECTBEHHBIX U3BMEHEHUIN HAXOMUTCS B MPEIAMETHOMU IUIOCKOCTU MOJUTUKH, a
HE TOJIbKO U HE€ CTOJIbKO B chepe IOpUCTIPYACHIIUH.

6. Ilpu Takoil MmocTraHOBKE BOIpPOCAa Mbl UCXOIMM U3 TOTO, UTO IpUpoAa
MOJUTUKY, OJHO U3 €€ MpeaHasHayeHuii — 310 usMeHeHue®. [ToauTuka - 310
TaKOW TIPOLECC M TakKasgd AESITEIbHOCTb, KOTOPBIE CHUTYalLMIO <«IO0» JEJal0T

2 @nopenckuit I1.A. Counnenust: B 4 1. M.: Meicis, 1996.T.2.C.366-367.
3 Mamioxun A.A. TpaBo, ToCYIapCcTBO U 3aKOH B CHTYallUH 06IIeCTBeHHBIX m3Menenuit// CyneGHas pedopma
W CTAaHOBJICHHE IPABOBOI0 rocyaapcrsa B Poccuiickoit ®epepanuu. M.: PAT'C, 2003.C.83-102.

4 Hoapo6uee: Muzyaun M.FO. Baacts u nonutukal/ Biacte. [Tonutuka. Texuonoruu. M. IuAP, 2002.C.8-
53.
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cuTyaumen «mocie». M, eciim mepexon U3 CUTyallMU «I0» B CUTYALIUIO «ITOCJIE»
BCTPEYAET HAa CBOEM IMYTU HEUTO IMPABOBOE U JAXE IOPUINYECKOE, TO OHO, 3TO
MPaBOBOE€ U 3TO OPUIMYECKOE, CTAHOBIATCH MNPEAMETOM ITOJUTUYECKOMN
JNEATECJIbHOCTU M TMOJUTOJOTMM KAaK MBILUICHUS, TMOMBILUIEHUSI, 3HAHUS U
WHTEPIIPETALIMI O TAKOM IIPOLIECCE U COCTOSIHUMU.

7. B KoHeyHOM cueTe, OOO3HAauYe€HHas IpobyjieMaThKa HayYHbIX
JTUCKYCCUI €CTb MpOOJEMAaTUKAa COBPEMEHHOTO MPOYTEHUS U Pa3rpaHUYCHUS
MPEAMETHBIX TMOJIE IOPUCHPYICHIIMU U TioauTojioruu. [IpobGiaemaTtnka KpaiiHe
BaXKHasi, TIOCKOJIbKY B CTapoOii KOHCTPYKLIMM MOHOIIOJIBHOTO BJIAICHUS
MOJIMTUYECKUM TIOJIEM IOPUCTAMU OCTaBaTbCS HEJb3d W J1aXe IMPOCTO OMACHO,
HO HEIOOLIEHWBATh HEAOMOHMMAHUE U MPOCTO HEMOHUMAHUE O-TPABJICHUS U
IOpUAM3alMM TIOJUTUKU, TIOSIBJIEHUWSI HOBOrO IpaBa B IIOJMUTUKE, B cdepe
MOJIMTOJIOTUM TaKXKe HEIOITyCTUMO.

8. Ecam xe Huyero He MpeanpdHUMAaTh, TO CJIACACTBUEM OTOTO
«HEBEICHUS» CJeAyeT NMPU3HATh BO3ZHUMKHOBEHME MACCOBBIX HEMOHSITHOCTEH, B
KOTOPbI€ UTPAIOT JIOAU. DTOT CIOXET MbI AETAJIbHO MPONUCAIN U TPEeaCTaBUIN
B WTOTOBOM OTYETE€ WCCAEIOBaHMSI II0 BoIpocaM pedOpMHUPOBAHUS
rocyIapcTBeHHOM clIyXObl’. BocrnpoussemeM wuTOrosbiii BbiBoA. «[IpaBo B
COBPEMEHHBIX YCJIOBUSIX KaK OOIIECTBEHHAs LIECHHOCTb M MEXaHU3M peILICHUS
JIMYHBIX TIpOOJIEM W BOMNPOCOB SBISIETCS JUISI POCCUMCKUX TpaxIaH MU
rOCYJapCTBEHHbIX  CIYXalllUX JOCTAaTOYHO  OCO3HAHHBIM  IMPUOPUTETOM.
HMmnepatuB paBeHCTBa Ieped 3aKOHOM M OXHWJIAaHWE MPaBOBOIO IOpSAKaA IO
MHEHUIO OIPOLICHHBIX PECIOHICHTOB SIBJISIOTCS KIIOYEBBIMU (paKTOpamMu U
YCIOBUSIMHU peOpMUPOBAHUS pOCCUICKOro obiiectBa. B oTrBeT Ha 3To0
peaIbHOE  4YeJIOBEYeCKOe M MyOJMYHOE  COCTOSIHME — IpaxkjaaHe U
rOCYyJapCTBEHHbIC CIIyXKAlllMe ITOJy4aroT YCWICHWE aIMWHUCTPATUBHOIO
MIPOM3BOJIA, OIUYILIEHWE IIPABOBOM HE3ALUUIUEHHOCTU. B 3TuX yCIOBUSX
cynebHasa pedopma gaer cOoit. IIpoGseMHBIM  CTAaHOBUTCS  MHCTUTYT
pasaesieHus BJIACTEM KaK WMHCTUTYT, TApAHTUPYIOLIMKA CaMOCTOSITEJIbHOCTh U
HE3aBUCUMOCTb CyaeOHOM BiaacTu. CutTyauusi B 9TOM HaIlpaBIEHUM MEHSIETCS
HE MOTOMY, YTO I'paXKJIaHE MOTYT W XKEJAIOT KUTh HE IO IPaBy U HE T10 3aKOHY,
a MOTOMY, YTO COBOKYITHO€ KayeCTBO 3aKOHOJATEJIbCTBA HE COIIACOBAHO C
(bakTHUECKOI <«IIpaBOBOM MaTpULEil» HapOAOHACEJICHUSI, C €ro peaJbHbIM
MpaBOCO3HaHWEM. POCCHUSIHMH BOILIEJ B CUTYyalMl0 OCO3HAHUSI 3HAYUMMOCTU M
JNEUCTBEHHOCTU TIpaBa, a €My IpeIIaraloT HOPMbl U MHCTUTYThI, paboTarolme
B 3HAUUTEJIbHOM Mepe B XOJOCTylo. B curyauusx peajabHbIX KOHQIUKTOB,

> Omuem «O HayuHo-ucciedosamenbckoi paoome no meme. « Ilocyoapcmeennas cayrcoa u
zpaxcoanckoe oouiecmeo 6 Poccuu ¢ ycnoeuax npogedenus aOMuHUCMPAMUBHOU U CYOeOHO-NPABOCOI
pedpopm. Coyuanvuvliic. MOHUMOPUHZ RPOGEOeHUA AOMUHUCMPAmMUGHOU pedopmur ».  Hayunwii
pykosooumens BTK b — 17 —04B.C Komaposcknii. M.: PAI'C, 2004,
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peaJibHbIX HapyLIEHUI ero mnpaB M CBOOOJ I'paXXIaHWH OCTAaeTCs OJWH Ha OIUH
Cc co0oi, a, ciaegoBaTeabHO, He 3aluiueHHbIM. [IpaBo Kak croco0
opraHu3oBaHHoi 3amuThl (C.A.MypoMmieB) B Poccuu eiie He MOSIBUIOCH KakK
WHCTUTYLIMOHAJIbHOE SBJIeHUE. PanukanbHble perjaMeHTHbIE U TOJUTUYECKUE
MEPECTAHOBKM YYACTHUKOB 3aKOHOJATEJILHOIO Mpoliecca, Kak - TO BO3pacTaHue
VIEJIBHOTO BecCa IPEe3UAEHTa YW AIMUHUCTPALMU TIPE3UAECHTA, CUTYyallMIO HeE
TOJIBKO HE€ M3MEHW/IM B JIYYLIYI0O CTOPOHY, a IO HEKOTOPbIM MapamMeTrpam
yxyammau no cpaBHeHuto ¢ 2003 rogom. Ho paxe Takoe M3MEHEHME BEKTOpa
cyneOHol pedopMbl U TOCYIapCTBEHHOM MPaBOOMOPMUTEIbCKON AeSITEIbHOCTU
HE MPUOCTAHOBWJIO, a, HA0OOPOT, YCWJIWJIO MOTPEOHOCTb B MpPABE U IMPABOBBIX
JNEeUCTBUSAX KakK TpaxnaH Poccum, Tak M clayXalldx TrocyalapCTBEHHOTO
anmnapata. Pa3BuTue M INPOrHO3MPOBAHUE CUTYyAlIMU IMKTYEeT HEOOXOAUMOCTH
OpraHuM3allMd M OCYILIECTBJICHWS MOHMTOpPMHIA KakK oOOIIel MNOJIUTUKO-
MnpaBoBOi cutyanuu B Poccum, Tak M €€ OTHOENIbHBIX HAIlpaBJICHMIA, KaK-TO
cyzneOHo-TipaBoBas pedpopma niam pedopMa rocyIapCcTBEHHON CITyXObI».®

9. C Hameil TOYKM 3peHWs], AAMUHUCTPATUBHBIE U WHCTPYKTUBHBIC
MEpPOINPUITUS MOTYT JIMIIb Ha BpeMs CKOppeKTupoBaTh curyanuto. Ho
CUTyallMss BCE pPaBHO OCTAaHETCSI, IMOCKOJBbKY OHa HEM30€XHO BKIIIOYEHA B
O0ILIMIA TIpolecC OOIIECTBEHHBIX WM3MEHEHMIA, B KOTOPbIA B CHJIY CBOETO
MPUCYTCTBUSI  BKJIIOYEHBI CaMW  MPaBOIPUMEHUTENIM, TOCYAapCTBEHHBIE
CJTyKalllue M BCE€ YYACTHUKM YTOJOBHOTO M TPakKJaHCKOIO CyIONpPOM3BOACTBA.
Bo3HuKaeT coCTosSIHUE «IISITOM BJIACTU» KaK COCTOSIHME BbIPAOOTKM HApPOIHOTO,
KOJIJIEKTUBHOTO OMbITa pabOThl HACEJEHUST W pabOThl C HACEJIEHUEM, a TaKXKe
paboThl caMMX IIPABOOXPAHUTEIbHBIX OPraHOB HAPOJAHO-NPO(ECCUOHATbHBIMU
METOAAMM B CUTyallMM HOBBIX KOJEKCOB M CUTyallMM HEIpeKpallaloluXcs
OOILIECTBEHHBIX M3MEHEHUI. B CBOEi COBOKYIMHOCTH BEChb 3TOT MOJUTUKO-
MPaBOBOM MacCUB €CTb HWUYTO MHOE€ KaK I10Jie MOJUTUKWA M IOJMUTOJIOTUM,
OTYaCTU  COLIMOJIOTWM, TOJE€ OYEeHb OJIM3KOE M  COIPSDKEHHOE ¢
IOPUCIIPYICHIIMEN, HO YX€ He MBJISIOIIEeCS OPUANYECKUM, MOCKOJbKY
HAXOAUTCS B IJIOCKOCTU HEAOCTUTaeMOCTU €€ TPaAUILIMOHHBIX UHCTPYMEHTOB —
TUMOTE3, AUCTO3UILIMI, CAHKIMWN, HOPM, MPOLEAYP, WHCTPYKIIMIA, 3aKOHOB,
MOCTaHOBJICHUN, YKa3aB U aHAJIOTUYHBIX I0PUINKO-TIPABOBBIX UHCTUTYLIUIA.

10. ITporcxoauT 3TO MOTOMY, YTO IpPaKTUKaA OOILECTBEHHbBIX U3MEHEHUI
OCYLLUECTBJISICTCSI COBOKYIIHBIMU W MHIUBUAYAJIbLHBIMU YCUJIUSIMM MHOI'MX
WHIWBUAOB U Pa3IMYHBIX KOpHOpaluid, KOHIJIOMEPATOB, IPYMNIl U UHCTUTYTOB.
I[Ipoucxonut rnodanbHOE U3MEHEHHUE MpaBa KaK KyJbTypHOM LIeHHOCTU. IIpaBo
CTAaHOBUTCS HE BCIIOMOTATeJbHbIM W AOIMOJHUTEJbHBIM YCIOBUEM OBbITUS, a
MEepBUYHON 1IEHHOCThIO. HO MepBUYHBIM MPaBO KaK LIEHHOCTb CTAHOBUTCS HeE

® Tam xe
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CTOJIbKO B IOPUIMYECKOM CMBICIE CJIOBAa M HE TOJBKO B HOPUINYECKOM
coctogHUM. B KauecTBe LIEHHOCTHOIO SBJICHMSI MPAaBO CTAHOBUTCS KakK He
lopuanyeckoe spieHue. IIpaBo CTaHOBUTCSA 3HAYMMBIM CaMO IO cebe Kak
MpaBoO U CIIOCOO OCYIIECTBICHUSI OOILECTBEHHBIX U3MEHEHMUIA.

11. CripaBeniuBoe, OpraHM3allMOHHOE, OXpaHUTEIbHOE, 3alllUTUTEIbHOE,
CBOOOJHOE, MCTOPMYECKOE, TPAAMIIMOHHOE, YeJOBEYHOEC M T'yMaHHOE IpPaBO
CTaTUYHO B KOHTEKCTE XXM3HEYTBEPXKICeHUST U3MeHeHUi. OHO BaXKHO KaK IpaBo
M3BECTHOE, paHee MpopabdOTaHHOE U JeTaJbHO pa3paboTaHHOe. 3HAYMMOCTh U
LIEHHOCTh KJIACCUYECKON IOPUCIPYACHIIUM I0Ka3blBaTh M HUCIIPOBEPraTh He
caenyer. Ho, miss HOBOro Muporiopsiika, B TOM YMCJI€ U JUISI CTAHOBSIILIETOCS
OOIIIECTBEHHOTO POCCUICKOTO TMOPSAAKA, HYKHO MOHUMAaHWE U MOJUTUYECKOTO
MpaBa Kak IpaBa OOIIECTBEHHBIX M3MEHEHUI, KaK MpaBa AMHAMUYECKOTO, IJIe
MOCTOSIHHO MPUCYTCTBYET CUTYyalMsl BbIOOpA U TUTIOPATUCTUUYHOCTUA MBILIJIEHUS,
TIPUHSTUSL PELICHUN U JAeSITebHOCTU. DTO COBCEM APYroe IMpaBO, OHO HOCHUT
He IOPUINYECKYIO TIPUPOLY M ITOCTPOEHO Ha APYIMX OCHOBAHUAX.

12. HopmatuBu3Mm, e€ciM 3TO HOpPMATMBU3M, HEIOPUIAWUYECKOIo IIpaBa
(moauTUYECKOro MpaBa) HE B TOM, UYTOOBI OMNpPEeACAWTh IMPOLEAYpY  WIU
MOPSIAOK TPUMEHEHUSI CaHKIMi, a B TOM, YTOOBI HE AOIYCTUTb B HOBOE -
cTapoe, B OOIIECTBEHHbIE M3MEHEHMsI, TBOPYECTBO M IMHAMM3M HMIIYJIHCOB
TOPMOXEHMSI U pa3pylleHUs] BHOBb CO3JaHHOIO OOIIECTBEHHOro MpoaykTa. B
3TOM CMBICIe TIOJUTUYECKME MpaBO - 3TO TO, YTO TAaKOBBIM SIBISIETCS 0Oe€3
IOpUAN3ALIMM €TI0 COCTOSIHUSI KaK TaKOBOTro. DTO MpaBO yxXe BO3HMKIO. OHO

! B HUCTOPUU HU3BCCTHbBI TAaKWUC IPUMCEPLI. HaanMep, Korga TO HJIM HMHOC 3HA4YUMOC 06III€CTBCHHOC

COCTOSIHUC BBIBOAWUTCS W3 BEPOYUYUTCIBHBIX IMOHATAH W HE SBISeTCS ()aKTOM HOPUANYECKOTO TIpaBa.
Hutupyem I1.daopeHcKOro: «B TOM TO W JIEJO0, YTO B CO3HAHUHU PYCCKOTO HApOJa caMoOJICp)KaBHe HE €CTh
IOPUIUYECKOE TPaBO, a €CTh SABJICHHBIA camMuM borom ¢akr, - Mmiocte boxus, a He dYenoBeueckas
YCIIOBHOCTB, TaK YTO caMojepkaBue Llaps OTHOCHUTCS K YHCITYy TOHSATHUI HE NPABOBBIX, & BEPOYUYHTEIBHEIX,
BXOJIUT B 00JIACTH BEPHI, & HE BBIBOIUTCS K3 BHE-PEIUTHO3HBIX [TOCBIIOK, MMEIOIIMX B BHIY OOIIECTBEHHYIO
WIM  TOCyIapcTBeHHyr0  monb3y»  (®@mopenckuii  I1.Oxono  XomskoBa. CeprueB Ilacan.1916,
¢.26./ldropencxuii I1.A.Y Bomopasnenos meicau. M. Ilpasaa, 1990.C.374.).Cum. 06 3ToM Takxke: Aeepunyes
C.C. TloaTrKa paHHEBM3aHTUICKOM uTepatypsl. M.: [Ipasma, 1977.C.117.

KommenTapuit: I1.DnopeHCKkH SICHO pa3rpaHUYMBAET IOPUIUYECKOE W Helopuaudeckoe mpaso. [Ipaso
MOXeT OBbITh U He fopuanyuHo. Opuanveckoe mpaBo ecTh OAWH U3 BO3MOXKHBIX BapUAHTOB OBITHSI MpaBa Kak
TaKOBOTO. DTO, BO-EPBBIX. Bo-BTOpBIX, 1O I1.DnopeHcKoMy, MPaBO KaK HOPUAMYCCKOS MU OPUAHMICCKOES
MPaBO €CTh <«UEJIOBEYECKas YCIOBHOCTH». CYINECTBYIOT MOHSTHS MPABOBBIC M HE NPABOBBIE, K KOTOPOM
MOXHO OTHECTH TOHSTHs BepOy4YHTENbHbIC. [IpaBoBble TMOHATHS (KaK MOHSTHS IOPUIMYECKOrO IPaBa)
BBIBOJSITCS M3 BHC-PECIUTHMO3HBIX TMPEAMOCHEUIOK W 3TH BHE PEIMIHO3HBIC MPEINOCHUIKUA BBIBOJISTCS W3
MOCBHUIOK, UMCIOIIUX B BUAY OOIICCTBEHHYIO WK TOCYIAPCTBCHHYO MOJIB3Y.

[Mocnennee npennonoxeHue sBISIETCS KpaiHe BaXKHBIM M IIOTOMY, YTO MPABHJIbHO BOCIIPOH3BOAUT
IOPUANYIECKUIT CTEPEOTUIl 0 MyOJMYHOCTH IMpaBa, ero OOIIECTBEHHOW M TOCYJapCTBEHHON 3HAYMMOCTH, O
TOM, YTO MpPaBO W IMyOJHMKa BCerja TeM WM HHbIM 00pa3oM COPraHM30BaHbl, BILIOTh, HAMPHMEP, O
MOSIBJICHUST TaKuUX OOIICNPU3HAHHBIX (PEHOMEHOB Kak IPaBOBOE TOCYIApCTBO, IPaBOBas IOJUTHKA,
BBIHECEHHE MPHUIOBOPa MMEHEM WJIM OT MMEHH rocymapcTBa. OJHOBPEMEHHO, CKa3aHHOE O3HAYaeT, 4TO
BO3MOXXEH BapHaHT <IIPOYTEHHS» IPaBa HE TOJHKO KaK (DYHKIMOHAILHOTO W IOJIE3HOTO, HO M KaK IpaBa
«camoro 1o cede». CiejoBaTeIbHO, HEb3sl UCKII0YaTh U BapPHAHT MPOYTCHHS TpPaBa KaK IMOJIUTHYCCKOTO
(heHoMeHa.
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BO3HMKJIO M €CTb KakK IpaBO MPUCYTCTBUSA. Kak mpaBo XUTh BO BPEMS U BO
BPEMEHU IIEPEMEH. Ero BO3HUMKHOBeHUE «10 OoyM» HAIOMUHAET
BO3HMKHOBEHME MpaBa COOCTBEHHOCTU KaK CBATOCTU W HEIPUKOCHOBEHHOCTH.
«Kak M3BECTHO, MEepBOHAYAJIILHOE MPABO Ha COOCTBEHHOCTh OBLIO MOHSATUEM U
YCTAHOBJIEHMEM YMCJIO PEJUTMO3HBIM, HO OTHIOIb HE BHEIIHE-IOPUINYECCKUM.
OHO cylIecTBOBaJIO M3 cTpaxa boxwus, MMEHHO cTpaxa 3aleTh KYJbT, K
KOTOPOMY H€ TPUHAJIEXKUT YyXaK, - HE TMPUHAIJIECKUT K€ M HE MOXET
MpUHaIIexXaTb, MO0 OH HE IPOUCXOAUT OT IIOYMTAEMbIX B JAaHHOM pOJIE
YCOIMIUNUX, U TIOTOMY, €CJAU Obl HApyLIWI CBSIIEHHYIO HEIPUKOCHOBEHHOCTh
yero Obl TO HU OBLIO, BXOASIIET0 B OPraHU3alMI0 MX KyJIbTa, XOTs, ObI Jaxe
MPOCTO KOCHYJICS 4Yero-aubo, TO 3a TaKOE HEYECTUE, 3a OCKBEpPHEHHE Taoy,
HEMUMHYEMO MOTeprnesa Obl CTpallHble Kapbl OT CaMUX OCKOPOJEHHBIX
MOKOWHUKOB. KMMyliecTBOM Biagead HE KMBbIE, HO YyCOMNIIME, T.€.
caeaBlIvecs OOraMu. ..... MOTMJIbI MX ObUIM MpecToJaMHu, a OKpyXKarolas X
3eMJId — Xpamom».t

13. MMeHHO ceiiyac, B Hallle BpeMsl II€peMEH, MpaBO €CThb CTpax
JIMILIEHUSI 4YE€ro-TO LIEHHOIo, IpaBO ObITb B TOM WJIM WHOM IIPUCYTCTBUM,
cutyauuu, @opyme, HMHCTUTYTE, KOpIOpaluuKW. 3HAYUMbIMU SBISIIOTCSI HE
MpOLEaypbl, BBINOJIHEHHBIE B XaHpPe JOCTYMHOCTH, <«IIPO3PavyHOCTU»
CKPYITYJIE3HOCTM M MNEJAHTUYHOCTH, a YMEHMS W HaBBIKM IPOXTH 4Yepe3
MPOCTPAHCTBO U BpeMsl, YBUAECTb HUKEM HEBUAMMYIO TOUKY pOCTa W Pa3BUTHUS
u cbepeub, COXpaHUTb, OXPaHUTb M CJEJaTb COOBITUE BEKOBEUYHBIM U
KYJIbTYPHBIM OJTHOBPEMEHHBIM.

14. MoxXeT BTO OUMKTYETCS Te€M, YTO BEK W ThICIYEIEeTUE HACTYNWIN
HOBbIe. MoXeT ObIThb 4eM-TO ApyruMm. Ho olnynieHue Toro, 4ro AOCTUKEHME
YCTOMYMBOCTH, COXpPAaHEHWE AOCTUTHYTOIrO M HEIOMYIIECHHWE B JOCTUTHYTOE,
YCTOMUYMBOE COLIMAJIbHOE TMOJOXEHUEe (He MyTarh ¢ MarepuaabHbIM!)  eCTb
0oJiee 3HAUYMMOE TPABO, YEM IOpUANYECKAs CIPABEIJIUBOCTb U Ka3yUCTUKA.

15. FOpuanueckoe IMpaBo Kak TPAAUILIMOHHOE MPAaBO W HE HOPUIMYECKOE
paBo KaK MOJUTUYECKOE MOTYT OBITh CO-OPraHU30BaHbl BJIACTBIO U
MOJIUTUKOMU. Biacth Koaupyer HOBOE€ U JEMOHTUPYET ObIBlIce. «/IBOiHas
MpUpoJa Koda BJIacTU, OOpa30BaHHAs IMXOTOMUSIMU CUJIBHBIN-CIA0BIA U
MPaBOBOE-HEMPABOBOE, MTOKOUTCH, CAEA0BATEIbHO, HA YIBOEHUU HETATUBHBIX U
MO3UTUBHBIX KOMOMHAILIMI aJbTe€PHATUB, KOTOPbIE KOHCTUTYUPYIOT BJIACTb.
Otrcioga BbITEKaeT TpeOOBaHUE COBMECTUMOCTA CWJIbl M M[paBa WU
OIHOBPEMEHHO TMTOHMMAaHUE TOTO, YyTO CWJla W TIpaBO HE SBJSIOTCS
UIEHTUYHBIMA ApYyr Apyry»’. [IpaBo CTaHOBUTCA YCJIOBMEM BJIACTU U

8 @nopenckuii I1.A. Y Bonopasnenos meiciu. M.: TlpaBaa, 1990.C.218-219.
® Jlyman Huxnac Bnacts /Tlep. ¢ nem. A.0.ArTonoBckoro. —M.: Ipakcuc,2001.C.103.



M. MusyinuH. [lonutonorus npasa 8

MOJUTUKK, TOYKOM pOCTa MOJUTUKHU, KAYECTBOM IOJIUTUYECKOTIO M BJIACTHOTO
JNEVCTBUSL.

16. IToTeHLIMaIbHO MUP OOILIECTBEHHBIX U3BMEHEHUI MOXKET CTaTh MUPOM
COpaBEeJIMBBIM M IPEKPACHBIM. YCJIOBUEM TaKOro IIpoliecca SBISIETCS
BJIACTBOBAHME IO MpaBy, MNpaBO ObITb B MUPE OOILIECTBEHHBIX W3MEHEHUI U
HECTU BO3MOXHOCTU CBOMX JICMCTBUMI KaK BO3MOXHOCTHM BCErO COLIMyMaA.
CnekTp TakMxX BO3MOXKHOCTEI He Bcerga IMpUOOpEeTaeT TOJbKO UCKIIIOYUTEIbHO
MOJIOXKUTEIbHYIO OKpacKy. OTpulaTebHble, HETaTUBHbLIE M HETaTUBUCTCKUE
JNEUCTBUSI TaK K€ HAXOMUSTCSI B ITOM LICMOYKE ITOCTYNMKOB M COCTOSIHUI. OHM
MOIYT NOpUOOpeTaTh Jaxe TEHACHLMIO HApylUeHUS 3aKOHA, BBICTPOCHHOTIO
HUCKJIIOUUTEILHO lopuaudyeckum obpazoMm. Ho Takoe pgeiicTBue, Takasi ¢opma
peanu3alyd BO3MOXHOCTEM MOXET ObIThb HapyLIEeHUWEM 3aKOHa, KOTOpPOE HeE
€CTh HapylleHUE I10 CYLIECTBY, a, CJIeJOBATEJbHO, HE MOXET OBbITb MPEIMETOM
IOPUINUYECKOTO U 3aKOHOAATEJIbHOrO O(POPMIIEHUSI, HE MOXET OBIThb MPEIMETOM
IOpUCHPYICHLIMU, TIOHUMAaeMOi B KJIACCMYECKOM CMbIcie 3Toro cioBa. IlpaBo
ObIBaCT M 3a ee MpeiejaMd M 3TO Hago MPU3HAThb M MOMNBITATHCS TJIYOOKO
OCMBICJIUTb.

17. TlocnegHue ner 15 omHOW M3 TEHAEHLUM B CTAHOBJICHUM
POCCUIMCKON IOPUCIPYIEHLMU ObLIO pa3rpaHMUYeHME MpaBa M 3aKOHA, 3aKOHA U
IOPUINYECKMX TpOLEeAyp, B LIEJIOM IOPUAMYECKOTrO0 M IIPAaBOTO OCHOBAHUIA
OOLLECTBEHHOW XKM3HM KAaK TAaKOBBIX''. DIULEHTPOM TaKUX IIPABOBBLIX U
IOPUINYECKMX JIUCKYCCUI SBIISJIMCh OUCKYCCUMM, KOTOpPbIE MPOXOAWJIM B
KOHTEKCTE €BPOMNEMCKOTrO0, PUMCKOIO NMOHMMAaHMUS IpaBa W IOPUCIIPYACHLMU B
neaoM. Ho Teneps Mbl MOHMMaeM, 4TO €CTh M ApPyTrMe BapUMaHThl OOCYXIEHUSI
MNpPEIIOKEHHOIO TeMaTu3Ma, CBSI3aHHBIE C TPAKTOBKOM IIpaBa HE TOJBKO B
KaHOHax puanJYecKoil Mbicau. He - 10 - moHMMaTh U HE - 0 - YYUTHIBATh
aToro He cienyer. MHaye He wu3bexaTh JuMOO TUIABHBIX UM PE3KUX
KOHTPIPaBOBbIX peOopM, KOTOpble HEM30E€XHBI MPU CUTYallUM CTOJKHOBEHUS
IOPUCOPYICHLIMM C  PUTMOM  HApOOHOM  XXM3HU KaK  pe3yjabTaT
HEJOTOBOPEHHOCTEM u HEJOMOHUMAaHUM, 0o rocyaapCTBEHO-
aJIMUHUCTPATUBHBIX PENPECCUl C yXXACHBIMU pe3yJbTaTaMM, KOIla, KOHEYHO,
U pe3yabTaThbl OydyT, HO M yXXachbl HE IpekpaTtarTcsa. M36exaTh pa3BUTUS TaKUX
HEraTUBHBIX OOILECTBEHHBIX TCHACHLMIA M MO3BOJISIET IOIBbITKA ITOHSATH MPaBO
B CUTyalluMd OOIIECTBEHHBIX M3MEHEHMI KaK IIpaBa, Haxopsluerocss B cdepe
MOJUTUKHU, MPEeACTABISIOLIETO coboii JTUHAMUYECKOE YCJIOBUE
KU3HENEATEIbBHOCTU B YCJOBUSX  OOLLIECTBEHHBIX M3MEHEHUM UM HE
MOAIAAAIOLIET0 MO0 CBOEMY COCTOSIHMIO B TPAAULIMOHHBIMA IPEAMET IIPABOBOTO

y pagckuti B.I'. Bracth 3aKOHOB. HCTOPHUS UAeH U cOBpeMeHHOCTh // I1oNMUTHKO-TIpaBOBbIC LIEHHOCTH:
ucropus u coBpemeHHocts. M.IOpucr, 2000.C.31-95.
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pETyJIMpOBaHUs, HAIOJHEHUE W COAEPXKAHUE KOTOPOro BCETIAa OTBOAWUIOCH
UCKJIIOUUTEJIbHO IOPUCTIPYICHIIVU.

18. Tak BO3HMKJIA U BO3HUKAET MuAEs IIOJUTOJOTMM  IIpaBa.
[TonuTonorus nmpaBa — 3TO U €CTb COBPEMEHHAs AOKTPUHA O IpaBe, MOJUTUKE
U BJIACTU, T[I€ LEHTPAJIbHBIM SIPOM aHAJIM3a BBICTYNAET IIPABO B CBOUX
MPOSBJIECHUAX U OTHOLIEHUSAX C BJIACTHIO U TIOJUTUYECKUMU WHCTUTYTAMMU.
[TonmuTonorus mpaBa paccMaTpuBaeT IPABOBBIE, BJIACTHBIE W MOJUTUYECKUE
SBJICHUS U COCTOSIHUS KakK IUIIOPAUIMCTUYHBIE, HAXOMMIIUECH B MOCTOSHHOM
U3MEHEHUU U CO3JAI0IIME [JI aBTOPOB MOJUTUYECKOTO U IOPUIUYECKOTO
JNEUCTBUSI  BO3MOXHOCTM  BbIOOpAa M OCYIIECTBIECHUS  OOLIECTBEHHBIX
usmeHeHui. IlonuTosoruss mpaBa B COBPEMEHHBIX YCIOBUSX JAa€T TOYHBIA
JUArHo3 OOIIEro COCTOSIHUS IIPAaBOBOM W HE MpPaBOBOM HOPMATUBHOCTU B
0o01IeCTBE U OE3YKOPU3HEHHO OPUEHTUPYET TMOJUTUKOB U TPABONPUMEHUTENEN
O TPUOPUTETAX TMPAKTUYECKON HEATEIbHOCTM B CUTYalMSIX OOIIECTBEHHBIX
U3MEHEHUN.
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