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CraTtTa npucsaYveHa aHanizy ocobnmeocTel kBanidikauii dakTiB HegobpPOCOBICHOT KOHKYpEHLji
AK (DOPM 3MOBXMBAHHS  CYO'€KTMBHMUM LMBINbHUM NpaBoM. ABTOPOM PO3KPUBAKOTLCS OCHOBHI
Nigxoan A0 BM3HAYEHHS MOHATTHA «3MOBXMBAHHS NPaBOM» B LUBINICTUYHMIA KOHUENLUiT 3AiNCHEHHSA
CyO’eKTVBHMX UMBINbHUX NpaB Ta BU3HA4yalTbCA OCOGNMBOCTI peanisauii nonoxeHb cT. 13 LK
YkpaiHu.

CraTbsl NocBsilLleHa aHanu3y ocobeHHoCTen KBanudukaumm HegobpPOCOBECTHON KOHKYPEHLIMM
Kak cpopmbl 3noynotpebrneHnsi cyGbeKTUBHbIM rpaXaaHCKUM npaBoM. ABTOPOM pacKpbiBatOTCH
OCHOBHble NOAXO0Abl K ONPEAENneHnto NoHATUS «3MNoynoTpebreHnss NpaBoM» B LIMBUNUCTUHECKON
KOHLIENUMM OCYLLEeCTBIEHNS CyOBbEeKTUBHBIX TPaXKOaHCKMX MpaB WM onpeaensitoTcs 0CoBeHHOCTU
peanu3auuu nonoxexun ct. 13 MK YkpauHeol.

This article analyzes the features skill unfair competition as a form of abuse of subjective civil
law. The author reveals the basic approaches to the definition of "abuse of rights" in the concept of
subjective civil rights and are determined by an implementation of the provisions of Article 13 Civil
Code of Ukraine.
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KOHKYpPEHLis.

AKTyanbHicTb TeMW. 3MOBXMBaHHA CyO’EKTMBHMM NpaBOM NpeacTaBnsie cobow oauH 3
HalLikaBilIMX OPUANYHUX (DEHOMEHIB, Mi3HAHHA SAKOro MOB’A3aHO 3i 3HAYHUMU TPYAHOLLAMM.
TpyaoHoLWi nonsaraloTb B HECNPUAHATTI abo 3anepeyveHHi iCHYBaHHSI 3MOBXMUBAHHSA MPaBOM $IK
npaBoBoro ssuwia. PilleHHa UbOro nWTaHHSA HOCUTL CBITOMMSAHWMW XapakTep, a puandHUn
cBiTOrNSAA, SK BiAOMO, BKpawW iHepTHWA. ToMy, He AMBYE TOMW (haKT, WO Aeski OOCMiAHWKA He
BM3HAIOTb CamMy MOXIUBICTb 3anogitoBaTu 3N0 3a AONOMOrot 3dincHeHHs npasa [1, 5]. BianosigHo
no cr. 13 UK YkpaiHu He ponyckatoTbcs Aii rpomMagsH i puaOnNYHUX OcCib, Lo 3AiNCHIOTLCS
BMKIIOYHO 3 HaMipOM 3arnofisiTW LUKOAY iHWIiA 0cobi, a TakoX 3/IOBXWBaHHS NPaBOM B iHLINX
dopmax. BapTo 3asHaumutu, Wwo BignosigHo Ao cT. 12 LK YkpaiHu BCTaHOBNIOETLCA Npe3yMnuis
00BpPOCOBICHOCTI | PO3yMHOCTI MOBEAIHKM Cy0’eKTa UMBINbHUX MPaBOBIQHOCWH, SKWO iHWeE He
BCT@HOBIIEHO CYAOM. Takum YMHOM, MNOnoxeHHsaMu 4. 2-5 c1. 13 UK YkpaiHm gna yyacHukis
UMBINMbHUX MPaBOBIAHOCUH BCTAHOBIEHI cneuianbHi Mexi ANnA 30iIMCHEHHS LUMBIMbHUX MpaB i
BMKOHaHHsi ODOB'A3KIB - AiATM PO3YMHO i JOBPOCOBICHO HE BMKOPMCTOBYBAaTW LMBINbHI NpaBa Ha
LIKOAY iHWKMM (TOBTO He 3MOoBXMBaTW NpaBamMm).

3MOBXMBaHHA UMBINbHUM MPaBOM MOXHA BW3HAYUTM $K OCOOMMBMA BUA UMBINBHOIO
NpPaBOMNOPYLLEHHS, MOB'A3aHOr0 3 YMWCHUM BMXOAOM YMOBHOBaXXeHO! ocobu y cuTyauii npaBoBoi
HEBM3HAYEHOCTi 3a BHYTPILWHI MeXi Cy0'€KTMBHOrO LIMBINbHOrO npaBa (BM3HAYeHi B TOMY YMCIi
KpUTepiaMmn po3yMHOCTI Ta JO0OPOCOBICHOCTI) ANSA AOCATHEHHs1 CBOEI HE3aKOHHOT, abo NpuMxoBaHoI
MEeTM 3a JOMoMOorol oopmaribHO NPaBOMIPHUX AiR, WO BHACMIAOK abCTPaKTHOCTI Y1 OOMEXEHOCTI
perynioBaHHs, HasiBHOCTI MNporanuH, 3acTepexeHb, MOMWIMKWA CyrnepeyHOCTi MpaBoOBUX HOPM i
OOTOBIPHNX YMOB NPU3BOAATb A0 MOPYLUEHHST Y/ OOMEXEHHS nNpaB oKpeMux CyO’eKTiB LMBINbHMX
npaBoBiAHOCWH [2, 258].

Cratta 13 UK YkpaiHn nopsg 3 NOHATTAM LUMKAHW BCTAHOBIOE 3aOOPOHY 3MOBXMBaHHS
npasom "B iHWWMX copmax”. 3okpema, 4. 5 cT. 13 LK YkpaiHu BcTaHOBNOE NpsMy 3aGOpPOHY Ha
BMKOPUCTaHHA  LMBINbHUX MNpaB 3 METOH HErnpaBOMIPHOrO  OOMEXEHHS1  KOHKYpeHLil,
3MIOBXUBAHHA ~ MOHOMOJSIbHUM CTaHOBULLEM Ha PUMHKY, a TakoX He[oOpOoCOBICHOT KOHKYpeHLUil. 3
ornsaay Ha ue, BUHMKaE NUTaHHS Npo obrpyHTOBaHICTb Bi4HECEHHS] MOHOMOMICTUYHOI isiNbHOCTI Ta
He00pPOCOBICHOT KOHKYPEHLT 40 (DOPM 3MOBXUBAHHS LUBINbHMMUW NpaBamMu.

BapTo Big3HauMTK, WO NUTaAHHA 3aXUCTY EKOHOMIYHOT KOHKYpEHLIT € akTyanbHOW npobremoto
He TiNbKM [ANS UMBINbHOrO 3aKOHOAABCTBA, a T[OMOBHWM YWHOM, [Ans rocrnogapcbKoro i
KOHKYpeHTHOro npasa. BuBYyeHHO npaBoBMX npobnem 3axmcty [0OpPOCOBICHOI KOHKYpeHLi
npucBsiYeHi npaui ©OaraTbox yKpaiHCbkux Ta 3apybikHux pocnigHukie: O.B. Bbesyxa, A.C.
Bacunbesa. K.[x. BepkmaHa, B.B. lankiHa, [O-Ix. annirana, I.I1. FonocHiveHka, C.A. opneHko,
I.I. OaxHa, B.H. emeHTbeBa, A. [depiHrepa, B.A. [Jo3opuesa, B.l. , O.J1. 3aBagu, €EpemeHka, JI.B.
Koeanb, C.K. Kosnoea, H.M. Kopuak, O.0. KoctyceBa, O.b. KysHeuoBoi, C.A. KysbmiHoi, B.K.
MamyToBa, O.l. MenbHu4yeHka, |.T. Hoindpepa, M.I. OpewkuHa, O.A. Tligonpuropu, O.I1.
PsabueHko, H.O. CaniaxmeTtoBoi, A.O. CenisaHoB, M.M. TwuweHko, K0.O. Tuxomwupoa, K.1O.
ToTbeBa.
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Mpobnemamu kBanidgikaLii 3noBXuBaHHA NpaBoMm Ta i NpPaBOBMMMW Hacnigkamu 3anmanucs
psia BUAATHUX LMBINICTiB, y ToMy uncni ArapkoB M.M., Bapy M.I., bpatyck C.H., MpnbaHos B.T1.,
Manein H.C., MNMokposcbkuin 1.O., PaceHues B.A., CyxaHoB €.A. Ta psag iHwux. [Npu ubomy BapTo
3a3HauYnTK, LLO MPOTArOM OCTaHHBLOMO Yacy iHTepec A0 OaHOro NMUTaHHS 3HAYHOK MIPOoD 3pic, WO
NnoB’s1I3aHOo He nuLle i3 BKNtoYeHHAM Ao LineinsHoro kogekcy Ykpainn (Hagani — LIK Ykpainum) ctaTTi
13 (ocobnuBo 4. 3), ane i 3 BiACYTHICTIO €E4MHOrO NOrNSAY Ha PO3YMiHHSA MOHATTS «3MOBXUBAHHAM

npaBom».
Llinkom o4eBuUaHo, Lo Gyab-sike 3MOBXMBaHHSA CyG EKTUBHIM NpPaBoM siBNsie CoBOI0 coLjianbHO
WKIANUBY TMoBediHKy, 3 $KOl HeobxigHO 60poTUcs SK Ha 3akoHofaBYyoMy, Tak i Ha

NpaBoO3aCcTOCOBHOMY piBHi. HaBiTb y TUX KpaiHax, Ae OOKTpMHA 3IOBXUBAHHS NPaBOM HapaxoBye
He OOHYy COTHIO POKiB, 3aKOHOOaBYi METOAM BUSIBAAOTLCA HE 3aBXauM edPeKTMBHUMMK, a cyau
MOCTIHO 3yCTpidalTbca 3 Mpobrnemol npaBunbHOI KBanidikauii pi3HOMaHITHUX 3MOBXMBaHb
npaBoM. YKpaiHCbKa LOKTPMHA OO0 3MOBXMBAHHA MPaBOM HaneXHUM YMHOM He po3pobneHa, y
pes3ynbTaTi YOro YMHHEe 3aKOHOL4ABCTBO M Cy[oBa MpakTMKa MOKU HEe MalTb €AUHWUX MNigXodiB Ao
BUpiLLEHHS Uiei npobnemu. IHWa npobnema ni3HaHHA NPUPOOU 3IOBXMBAHHS CY6’€EKTUBHUM
npaBoM MOnsrae B HEPO3yMiHHi MOro CyTHOCTI. Tak, NpaBo3HaBLi i OPUCTU-NPAKTUKN, LLLO BU3HAIOTb
aHanisoBaHe NpaBoOBe SBULLE, 3aHAATO CMPOLLLEHO NIAXOAATL A0 O3HaK, L0 NOro XapakTepusyoThb.
PosrnaHyTuii peHoMeH TyMaumTbCa HUMM SIK “BXM1BaHHS Cy6’eKTUMBHOro npasa Ha wkogy” [1, 6].

Y ranys3eBux HOPUONYHUX HayKax OOrpYHTOBYETbCS BaXMBICTb iHLWIMX O3HaK, LWO
XapaKkTepusyloTb MpuMpoady 3IOBXMBaHHSA MpaBOM sk MpaBoOBOro siBvuwia. Tak, M.B. I6parumoBa
iICTOTHUMUW ANSA pO3YMiHHS NPUPOAN 3MOBXMBAHHS LIMBINTbHUM NPaBOM BBaXKae HACTYMHI O3HaKW:

a) cy6’eKTOM 3MOBXMBAHHS LIMBINIbHUM NPaBOM 3aBX4W € YNIOBHOBaXKeHa ynpaBHeHa 0coba;

6) Npu 3NOBXUBAHHI MPaBOM HOPMW 3aKOHOLABCTBA HE MOPYLUYHOTHCS;

B) 32 4ONOMOrOI0 3AiNCHEHHST Cy0’EKTMBHOrO NpaBa iHLLi 0cobi 3anofitoeTbCA LIKOAA;

r) NpY 3rOBXMBaHHI NPaBOM NOPYLUYIOTECA MPUHLMNKU UMBINbHOro npasa [3, 45].

Y 6inblWoCTi MigpyYHUKIB LMBINbHOTO npaBa i komeHTapsAx [o LmeinbHoro kogekcy P®
BMKOPUCTAHHS LMBINIbHUX MpaB 3 METO OOMEXEHHSI KOHKYPEHLT Ta 3MOBXUBAHHS OOMIHYHOUNM
CTaHOBULLIEM Ha PUHKY NPUNHATO BiAHOCUTU 0 KOHKPETHMX (DOPM 3MOBXMBAHHA NpaBamu [2, 258].

MuTaHHa nNpo Te, Wo cnig po3yMiT nig 3NOBXMBAHHAM NPaBOM, 3anuLLAETLCA OUCKYCIMHUM.
MoxxHa BMAINWUTU KinNbka nigxoaiB 4O BU3HAYEHHS LbOro MOHATTS.

MepLwnin BU3Ha4Yae 3NOBXMBAHHS MPaBOM Yepes Taki 03HaKMN AK HasiBHICTb 3anO4isiHHS LUKOAN i
BUMHEHHS Ail, WO 3aBaoTb LWKOAKW, 3 yMUcnoM. BignosigHo Ao opyroro nigxony 3roBXUBaHHAM
NpaBoOM BU3HAETbCH 3iNCHEHHS Cy6'eKTMBHOrO NpaBa B BCynepey 3 00poto COBICTIO Ta A06pnMM
3BnyasMn. [pyn TpeTboMy NigXodi - 3MOBXWBAHHA MPaBOM pPO3rNSfaeTbCs SK 0COONUBMI TUN
UMBINbHOIO MPaBOMOPYLUEHHS], O 3AINCHIOETHCA YNOBHOBaXEHOK OCOOOK Mpu peanisauii Heto
HanexHoro i npaea, NOB'A3aHUA 3 BUKOPUCTAHHAM HEOO03BOSIEHUX KOHKPETHUX (POpM Yy pamkax
[03BONIEHOr0 MOMY 3aranbHOro TUny noBefiHku [4].

BinbLwicTb TEOpeTUKIB Npasa Ta UMBINICTIB PO3rNAAaloTb MOHATTA «3MOBXMBAHHSA MPaBoOM» SK
aHTUNoO, MOHATTA  «JoDpPOCOBICHICTE», abo AK camMe MOPYLUEHHS NPUHLMNIB-NPEe3yMILii
00B6pOCOoBICHOCTI, PO3YMHOCTI Ta crnpaBei iMBOCTi, BU3HavyeHnx B cT. 3 LIK YkpaiHu. Y umBinbHomy
npasi, 3a cnoctepexeHHamu |.b. HoBuubkoro, 3acagn goGpoi COBICTi BUKOPUCTOBYETHCS B [BOX
3HayeHHsX. B ogHux Bunagkax gobpa coBiCTb BUCTYNae B O0'€EKTMBHOMY 3HaYeHHi SIK Bigome
30BHILUHE MipuUIo, ke NPUUMaeTbCs A0 YBark 3aKOHOM, CYy[OM, SKUM 3aCTOCOBYE 3aKOH, i sike
pekoMeHay€eTbCA UneHam UMBINbHOro o6OpOTy B X B3aeMHMX BigHOCMHax. Ha aymky |.B.
HoBuubkoro, TyT nepen Hamu Ha4yebTO BiOKPMBAETLCA HOBE AXepeno, [0OpocoBiCHICTL HabyBae
O3HaK napanenbHoi abo godaTkoBoi HopMmUM. B iHWKMX BMnagkax npunmaeTbes 0O yBaru gobpa
COBICTb Y Cy0'EKTMBHOMY CEHCI SIK CBiAOMICTb Ti€l UM iHLLOT 0cobK, K HE3HAHHA AesKMX 0OCTaBuH, 3
AKMMW 3aKOH NOB'A3YE Ti UM iHLLI FOpUONYHI Hacnigku [S).

MoHATTA [OOPOCOBICHOCTI € BU3HaYalnbHUM HE TiNbKW ANsi LMBINTbHO-MPABOBOIO PErystoBaHHs,
a n ans iHCTUTYTY 3axMCTy Bif HeJobpOoCoBICHOT KOHKYpeHLUii. BapTo Big3HaunTy, wo gobpocosicHa
KOHKYpEeHLisi € nepeayMOBO0 PO3BUTKY He TifbKW KOHKYPEHTHOro cepefoBulla, a M Aepxasu B
uinomy. 3 ornsgy Ha ue, Bu3HaHHA B cT. 13 LIK YkpaiHn HegoOpocoBiCHOT KOHKYpeHLUii bopmoto
3MOBXMBaHHS NpaBoM Aae NiacTasu Ans OOCAIIKEHHS LLbOro NOHATTS 3 TOYKM 30pY LMBINICTUYHOT
KOHUEeMNUiT 3rMOBXMBaHHSA NMpaBOM Ta BM3HAYEHHSI KOHLENTyanbHWUX 3acag 3axucTy 4obpocoBicHOT
KOHKypeHUii B YKpaiHi

3aranbHe MNOHATTA HeQobPOCOBICHOT KOHKYpeHUii MicTUTbcA B [lapuabkii KOHBeHUii npo
OXOPOHY MNPOMMUCMOBOI BracHocTi. BignoBigHO A0 nyHKTY 2 cTaTTi 10°®  KoHBeHLUii "akToM
He0OpPOCOBICHOT KOHKYPEHL|ii BBaXaeTbCA OyAb-AKWIA aKT KOHKYPEHLUi, Lo CynepeymTb YEeCHUM
3BMYasM Y NPOMUCIIOBMX i TOProBenbHMx crnpasax”. [Mpuknagn KOHKPETHUX akTiB HegobpoCcoBiCHOT
KOHKYpeHLUiT MiCTATbCA Yy NYHKTI 3 cTaTTi 10" KoHBeHLiT, NprLboMy iX nepernik He € BUYEPTHUM.

BapTo 3a3HaunTy, o BignosigHo o ctatTi 10 — ter Mapu3bkoi KOHBEHLIT ypsian BCiX AepXkas,
wo nignucanu 3a3HadveHy KoHBeHLito, 3060B’A3aHi 3abe3neunty agMiHiCTpaTMBHUIA i CyOoBUNA
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3axucT npaB Cy0’ekTiB rocnogaproBaHHs i rpomMagsaH Big NposBiB He[0OPOCOBICHOT KOHKYPEHLT.
TobTo, AKWO niaNpUEMEL HE MOXe OTPUMATWU HanexHOro 3axXMCTy B MeXax HaLlioHarnbHOi
CUCTEMM 3axXUCTY Bif He[0OPOCOBICHOT KOHKYPEHLIT, BiH Mae NpaBo 3BEPHYTUCH 3a 3aXUCTOM CBOIX
npaBs 4O MKHAPOAHO-NPAaBOBUX iIHCTUTYLIN, SIK 3 NO30BOM MPO BU3HaHHS (pakTy npaBonopyLleHHs,
TaK i 3 MO30BOM [0 AepXKaBHMX OpraHiB, L0 He 3abe3neunnu epekTUBHUIA 3aXUCT NOro npas.

BignosigHo go cratTi 1 3akoHy YkpaiHu “Ipo 3axucT Big He4o0OpOCOBICHOI KOHKYpeHLUii” Ta
4.1 cr 32 Tlocnogapcbkoro kogekcy Ykpainm (gani — K Ykpainu): “HepgoGpocoBicHOHO
KOHKypeHLUielo € byab-siki Ail y KOHKypeHLii, WO cynepeyartb TOProBUM Ta  iHWWM YECHUM
3BUYaaAM Yy NigNPUEMHULBKIA OisiNbHOCTI”.

Takum 4YmHOM, ocoba, Lo BYMHSIE Ail Y KOHKYpeHLUii, peanidye CBOE MpaBo i Mipy BriacHoi
cBoboan, Wo Bu3HadeHi B cT. 3 Ta 6 LK Ykpainu. MNpun upomy ceoGoga nignpuemHvuTBa,
3akpinneHa cT. 42 KoHctutyuii YkpaiHu, cT. 6 LIK Ykpainu Ta cT. 42 K Ykpainu, He € 6e3mexHot0.
BoHa obmexyeTbcsa npaBamu i cBOGoAAMM iHLLMX YHACHUKIB KOHKYPEHTHOro 3MaraHHsi. OCHOBHe 3
SIKUX € NpaBO Ha BiNMbHy Ta [OOPOCOBICHY KOHKypeHLito. [MpoTe, nparHeHHs OO nepemorn B
KOHKYPEHTHi 6opoTbbi Mpu3BOAMTL [0 3aCTOCYBaHHS HEYECHUX Ta HeJoOpOCOBICHUX METOAIB
KOHKYpeHTHOT 60poTbbu, abo 0o hopmanbHO NpaBOMipHUX, ane HegobpocoBicHUX A, To6To, Ao
310BXMBaHHS NPaBoM.

Ak cBigYMTL  nNpakTMka  3acTOCyBaHHS  YMHHOMO  3aKOHOA4aBCTBa B AisANIbHOCTI
AHTMMOHOMOMNLHOIrO KOMITETY YKpaiHM BCe YacTille 3yCTpivalTbCa BUMAAKW, KONW Ajto, WO Mae
03HaKM OeKinbKoX NposiBiB He40OPOCOBICHOT KOHKYPEeHLT, HEMOXIMBO KBarnidikyBaTy 0gHO3HAYHO
(He BucTavae BCIX eneMeHTIB KOHKPETHOro CKrnagy npaBoropylleHHs), abo mMae Micue 30BCiM
,HOBE” MOPYLUEHHS, siIke HEe OXOMIIHETLCH YMHHUM 3aKOHOOABCTBOM. 3a Takmx YMOB AOUINbHO
3acTocoByBaTU nonoxeHHss crtatti 1 3akoHy VYkpainm ,[lpo 3axuct Big HegobpocoBicHOT
KOHKYpPEHLUi”, TOOTO LNSXOM nocunaHb Ha Te, WO BiAMoBigHa NoBediHKa ,MopyLlye TOProBi Ta iHLUi
YecHi 3Bnyal y NignpueMHULBKIN AiSnbHOCTI” NpUNnHATK 1i. Y LbOMy pasi came 3aranbHa 3abopoHa,
wo mictutbca y c1. 1 3akoHy Ta cT. 13 UK YkpaiHn, 0o3BONSE HaNneXHUM YYHOM 3aXUCTUTK Npasa
cyb’ektiB rocnogaptoBaHHs. [locunaHHs Ha 3Bu4ai ginosBoro obopoTy, [00ponopsgHicTb,
PO3yMHICTb, CNpaBeanuBiCTb NPY BCTAHOBMNEHHI 3a00poHM HedoBpOCOBICHOT KOHKYpeHLUii B cT. 13
LIK YkpaiHu BU3Ha4YaoTb Mexi MpaBOMipHOT NOBEAiHKM YHaCHUKIB KOHKYPEHTHMX NPaBOBiAHOCKH.

MpoTe, BM3HA4YeHHA MOHATTA "He[obGpPOCOBICHA KOHKYPEHLis" 3a LOMOMOrol 3BepTaHHSA g0
TOProBUX Ta iHWMX YECHWX 3BMYAIB Yy MiANPUEMHMLTBI, CTBOPIOE MOXIMBICTb Cy6'€KTUBHOIO
TryMayeHHs1 3a3HadyeHnx HopM. B 4YMHHOMY 3aKOHOOABCTBI HEMaE BU3HAYEHHSA TaKMX MOHATb, AK
"ToproBi Ta iHWI YecHi 3BuYai y nignpueMHUUbLKIA AianeHocT". [poTe B AinosiM Ta cynosin
NpakTuLi € NparHeHHs 40 BCTAaHOBMNEHHS YiTKOro 3MIiCTy Al Ta NpaBOBMX HOPM, LLOG 3BUHYBaYEHHS
He Mano Ccy0'eKTMBHOrO 3MICTy, a KOMMETEHTHi oOpraHu Manu MOXIUBICTb OrofowysaTu
HenpUNyCTUMMMW NEBHI Aii, ki 3 00'EKTUBHUX NPUYUH He BiAMNOBI4AOTb AyXY YECHOI BMBaXKEHOI
KOHKypeHuji. OgHovacHo 3 umM, Ha aymky nepiuoro ronosu AMK Ykpainn O.3aBagu, Buny4mtu
OLIHOYHI NMOHATTS 3 HOPM KOHKYPEHTHOro 3akKOHOOAaBCTBa MOXHa e B3arani ckacyBaBLUW Takun
NpPaBOBUN IHCTUTYT SIK KOHKYPEHTHe npaso [6].

3BepTae yBary Ha cebe i TOl (hakT, WO 3 PO3BUTKOM KOHKYPEHTHUX BiJHOCWUH, 3aKOHOAABELb
BiAMOBMBCS Bi OOMEXEHOro TryMaveHHs NMOHATTS He4oOpPOCOBICHOT KOHKYPEHLii, LWo MicTUrnocs B
ct. 1 3akoHy Ykpainu «[po 3axucT Big HeLoOPOCOBICHOT KOHKYPEHLiT» A0 BHECEHHSI 3MiH Ta
pornoBHeHb BiA 18 rpyaHs 2008 poky. 3 ornsgy Ha HEBU3HAYEHICTb Y  KOHKYPEHTHOMY
3aKOHOOABCTBI TEpPMiHy «MpaBwuna» Ta Koro GaraTo3HauHIiCTb y FeKkcukorpadiyHux [axepenax
(cnoBHuWKax) [7], 03HaKM NOHATTS HEeAOBPOCOBICHOT KOHKYPEHLT NPMBOANTLCA Y BIAMOBIAHICTL A0
BM3HAYeHHS «akTa HedoOpPOCOBICHOI KOHKypeHUii», WO MIiCTUTbCA Yy CTaTTi 10°° Mapu3sbkoi
KOHBEHLLT Mpo OXOpoHYy npomucnoBoi BnacHocTi Big 20 Gepe3Hsa 1883 poky [8]. YTO4HEHHSA B
YacTuHi Apyrii o3HaK HegoOpPOCOBICHOT KOHKYpeHUIT sIK ik came «y KOHKYpeHUii» He nuwe
Y3rofXye MONOXEHHs1 YacTUH nepwoi Ta Apyroi Uiel cTtaTtTi, ane W cnpuve npasunbHOMY
3aCTOCYBaHHIO HOPM MaTepianbHOro npaea, LWo MIicTATbCA y rmaBax 2 — 4 3akoHy YkpaiHu «[1po
3axuUCT Big HeAoOpPOCOBICHOI KOHKypeHLUii». Mpn upoMy HeobXigHO BpaxoByBaTM, LIO 30BCIM He
060B’s13KOBO, 06 Cy6’eKT rocnogaptoBaHHs, SIKUA YMHUTL MPOTUMPAaBHI «Ail Y KOHKypeHUii», Ta
ocoba, npaBa sIKOI MOPYLUEHi TakKUMWU AiSMU, 3AINCHIOBaNy rocnogapcbKy AisnbHICTb Ha O4HOMY
TOBapHOMY pPWHKY, TobOTO, wWO6 3agisHi ToBapu i nocnyrm Oynu B3aemo3aMiHHMMKM abo
KOHKYpYOYMMMU.

Y cypoBin npaktuui HiMeyumHn Oynu BUNagku BCTAHOBIEHHSA (DAKTY KOHKYPEHTHUX BifHOCUWH
MiXX CyDO’€KTOM rocrofaploBaHHsi, 4vMin GidHec nomsaraB y MiACMaxyBaHHI KaBOBMX 3epeH, Ta
ToproBusiMn  kBiTamu. [puiAmaroum pilleHHs cyg  BUMXOAMB 3 TOro, WO  nignpuemelb,
BMKOPUCTOBYKOUM M1 peknamy BUCHiB «3aMiCcTb KBIiTiB KaBa» CBOIMMW OiAMW MOKNaB MOYaToK
KOHKYPEHTHMM BigHOCcuHaM [9]. BTiMm HegobpocoBiCHa KOHKYPEHLLIS MOXXe MaTu HeraTuUBHI HaCMigKu
i ona ocib, Wodo SKMX BiOCYTHI KOHKYPEHTHI BigHOCUHW. Lle B neplly 4epry crnoxuBadi, KM
MOXyTb 3aBAaBaTUcs 30WTKM  4Yepes3 peknamy, L0 BBOAUTb B OMaHy. Y LbOMY BWUNagky
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KOHKYPEHTHi  BIQHOCWHM  iCHYIOTb MiX BignoBigHMMKM cyB’ekTamMuM  rocnogaploBaHHs —
Ge3nocepenHiMy KOHKYpEeHTaMu, OOUH 3 SIKUX NOLUMPIOE He40OPOCOBICHY peknamy.

MpoTe O6inblicTe [OCMIAHUKIB BBaXae, WO OCKINbKA HedoOpOoCoBIiCHA KOHKYpeHUIs €
3IOBXUBAHHAM NPaABOM KOHKYpPEHLLii, TO crnif Bu3HayaTh 06'eKTUBHWUIA KpUTepin ang ii ksanidikauii,
BMXOASYM 3i 3MICTY KOHLUENUji 3rnoBXuBaHHSA LuBiNsHUMKU npasamu [10, 40-42]. Hanpwuknag, C.A.
Mapalyyk 3a3Havae, Wwo HegobpocoBicHa KOHKYPEHList siBNsie cobo0 0cobnuBMIA BUA LMBINIBHOMO
NPaBOMNOPYLLEHHS, L0 MONArae y 3roBXUBaHHI Cy0'ekTamMu rocnogaproBaHHsi MPaBoM KOHKYpPeHLT,
B pe3yrnbTaTi Yoro nopyLUyrTbCA npaBa iHWKnx ocib. Llen pisHoBUA 3nOBXMBaHHSI NPaBOM - BBaXkae
aBTOp - MOXe BUpaxaTuca B MOpPYLUEHHI HOPM 3aKoHOAaBCTBa MpPO 3abOpPOHY MEBHMX i (sK
3aranbHOi HOPMW MPO BiAMNOBIAANbHICTE 3a 3aMNOfiSIHHA LUKOAW - reHepanbHOoro AenikTy, Tak i
cneuianbHWX HOPM, LLIO 3aO0POHSATL KOHKPETHI KOHKYPEHTHI NPUAOMMW -CUHTYNAPHUX OeniKTiB), a
TaKoX 3BMYaiB [inoBoro oOOPOTYy, 3aCHOBaHWX Ha MpuHUMNAX [AinoBoi eTUKU (YecHOCTi,
[obpocoBicHOCTI, podyMHocTi i T.n.) [11, 57].

BapTo Big3HaunTK, LLO Ui NPUHUUAN 3a BENUKMM paxyHKOM igeHTUYHI KBanidikylouMmM o3Hakam
3noBxuBaHHA npasoM. OcobnmBiCTb NPOTUNPABHOT MOBEAIHKM NPU 3MOBXMBAHHI NPaBOM Nonsrae B
TOMY, LLO BMACHWUK npaBa BUKOPWUCTOBYE NPWU LbOMY HEOO03BOMEHi KOHKPETHI (hopMu MOBEAIHKM B
paMkax [03BOSIEHOTO 3aKOHOM 3araflbHoro Tuny noeefdikn [12, 43-44]. Omxe, HegoOGPOCOBICHI
KOHKYPEHTHI Aii, Wwo cynepevaTb MOparbHUM HOPMaM i NpUHUMMNAM, TakoX € NpOoTUMNpPaBHUMMU.
Cyaown B 3apybixHux kpaiHax (PpaHuis, Itanis, LWeenuapia, ®PH Ta iH) ouiHOOTL HasBHICTE abo
BIJCYTHICTb MpPaBOMOPYLUEHHS, KEPYHUUCb MNPUHUMMOM  AOTPUMAHHS  MOPanbHUX HOPM i
3aCHOBaHMX Ha LMX Hopmax npodecinHmx 3BM4yaiB (3BMyaiB ginoeoro obopoty) [13, 9] .

3ayBaxumo, WO 3aKkoHodaBeLb BUKOPWUCTOBYIOYM  MOpasbHO-€TUYHI  MeToOU  OUiHKK
KOHKYpEHLUi, He nigaae ix nosicHeHHo. MpuynHa ogHa — OLHOYHICTL MOHATTA «HedobpocoBicHa
KOHKYPEHLUisi» Ta TUX MOopanbHO-eTUYHUX KaTeropin Ha siki NocunaeTbcs 3akoHogaselpb. AK BryYHO
3ayBaXyloTb €KCrnepTU—TpaBHUKM — 3BMYaiHa Hopma npaBa “deprae” iHdopmadito i3 cebe, a
HOopMa 3 OLiHOYHMMM MOHATTSAMU “BOUpae” B cebe Becb po3ym OTOYyko4oro cepedosula [14, 34].
Takum 4MHOM, 3aKoHO4aBelb 3a AOMOMOrOK OLHOYHMX MOHATL HamaraeTbCcsa Migdatv NpaBoBil
perrnamMeHTauii Ti HecTaHgapTHI cuTyauil, ki MOXYTb BUHUKHYTU Nif, Yac 34iNCHEHHSA rocnogapCbKoi
[iSANbHOCTI B yMOBax puHKY. B cBoOlO 4epry, came OuiHOYHE MOHATTA YTOYHIOETLCH Y 3B'A3KY i3
3acTOCyBaHHSAIM MpPaBOBOI HOPMM B MPOLIEC MPaBO3aCTOCOBYOI AisANIbHOCTI abo Mpu BUPILLEHHI
CMopy CTOCOBHO NPaBOMIPHOCTI pilleHHs1 AHTUMOHOMOMNBHOIO KOMITETY YKpaiHM YM MOro opraHis (B
nepeabavyeHoOMy 3aKOHOM Cy0BOMY YM No3acygoBOMY nopsaaky). TobTo, came npakTvka BUCTynae
y AaHOMY BUMaAKy KpUTEpieM iCTUHMN.

BapTto 3a3HaunTtu, Wwo 0e3yMOBHMM MOLUTOBXOM OS5 PO3BUTKY KOHLUenuii ,a000pux”, ,4ecHux”
3BMYaiB Ha CydacHOMY eTarli € NonoXxeHHs cT. 3 LiMBinbHOro kogekcy YkpaiHu, SiKko BU3HaYaroTbCs
OCHOBHi MPWHLMNW UMBINBbHOrO 3aKOHOAABCTBA, Cepel SKMX 3aKoHodaBeLb BU3HA4YMB ...
cnpaBefnuBiCTb, AOOPOCOBICHICTb Ta po3ymHicTh”. Ha gymky M. lNaHyeHko nmosiBa B cUCTEMi
CY4YacHOro yKpaiHCbKOro LMBIfIbHOro 3aKkOHOA4aBCTBa HOBUX NPAaBOBMX 3acaf, B TOMY YUCHi Takunx K
[0OpPOCOBICHICTb, CNpaBeANMBICTb Ta PO3YMHICTb, BioOpaxae 3ararnbHOCBITOBY TeHAeHUito [15].

B cyposin npaktuui YkpaiHn 3axucT npaB cyb’eKTiB rocrnopaproBaHHS Ha [0OpocoBiCHY
KOHKypeHLUjlo LwnsxoMm 6e3nocepeHbOoro 3BepHeHHs 4o Hopm cT. 13 LIK YkpaiHu npaktnyHo He
3ycTpivaeTbea. BinbLUicTb HOPUCTIB-NPaKTUKIB 3BUYANHO 3BepTaloTbCcsd 00 HOpM CT. 1 3akoHy
Ykpainm «[po 3axumcT Big He[obpPOCOBICHOT KOHKYPEHLT», UM HaBIiTb CT. 10°° Mapun3bKoi KOHBEHLT
NMpo OXOPOHY MPOMWCMOBOI BACHOCTI, MpoOTe Taka Keanidikauis ¢akTiB HegobpoCcoBiCHOI
KOHKYPEHL|ii [OCUTb 4YacTO He BU3HAETbCH CydoM, abo OCKapXyeTbCsA B CyAi BULLOI iHCTaHUil. B
Pociicbkin  ®epepadii cuTyauia gewo iHwa, cygoBa npaktuka P® Bu3Hana MOXMIMBICTb
3actocyBaHHs cT. 10 LIK P® npwu kBanidikauii gin sik HegobpocoBiCHOT KOHKYpeHLii (aHanoriyHa go
cT. 13 UK YkpaiHu) caMOCTifiHO, 4M i CNifbHO 3 HOPMaMK KOHKYPEHTHOro 3akoHogascTea [10, 46].
Bapto BigsHauuTn, wo nonoxeHHs ct. 13 LK YkpaiHM MOXyTb 3acTOCOBYBATUCb Y SKOCTI
«pesepBHUX» Npu kBanigikauii ¢akTiB HegoOpPOCOBICHOI KOHKYpeHUiil B TUX BWMNagkax, Komu
CyO’eKTVBHI UMBINbHI NpaBa MOpYyLUYOTbCS, a 3acToCyBaTW HOPMY crneuianbHOro 3akoOHOA4aBCTBa
abo HeMOXIMBO, abo 1T 3acTocyBaHHSA He Mae HEOOXiOHOro NPaBOBIAHOBIIOKYOrO ePekTy.

BucHoBKW. Ak CBiguMTb [0CBIO 3aCTOCYBaHHS YMHHOTO KOHKYPEHTHOrO 3aKoHOOaBCTBa
YkpaiHu BigCOTOK abComnTHO HeAoOpOCOBICHUX i, AKi NPsSIMO  BU3HA4YalOTbCA  3aKOHOM,
MOCTYMOBO 3MEHLUYETLCS, HAa 3MiHY TM NPUXOAsTb KOMMIIEKCHI HeaoOpocoBicHi Aii, ki iHoAi He
MOXHa OAHO3HA4YHO KBanicikyBaTn. 3a TakMx yMOB, peanisauis npesymnuii 4oOpoCcoBiCHOCTI,
po3ymHocTi Ta cnpaBegnmeocTi (cT. 3, 12 LUK YkpaiHn) gonoBHEHa KOHLIEMUIE «3IOBXMBAHHS
npasom» (cT. 13 LIK Ykpainn) mae 3abe3neuntn HagiHUn Ta ePeKTUBHUIA 3aXMCT MpaB y4acHMKIB
PVHKY Bif MposiBiB HeJobpPOCOBICHOI KOHKypeHUil. Ha Hawy [ymKy, poswuvpeHHsi cdepu
3acTtocyBaHHsA nonoxeHb cT. 13 LK YkpaiHm npu keanidgikauii okpemunx ¢opm HegoOpocoBiCHOI
KOHKYpPEHLUii, siKi He BM3HaYeHi B cneyjianbHOMY 3aKOHOOABCTBI, Oyde mMaTu No3uTUBHUIA edekT AK
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ONs PO3BMTKY UMBINIBHOIO Ta KOHKYPEHTHOrO 3aKOHOAABCTBA, TaK i ANS PO3BUTKY UMBINIbHO-
NpaBoBOi AOKTPUHU 3MOBXMBAHHA NPaBoOM B LifoMy.

MigcymoBylOUM 3a3HAYMMO, LLO OLIHIOKYM YeCHICTb Ta [0OpPOCOBICHICTL MEBHOI AinoBol
NnpakTukM, HeobXigHO BpaxoByBaTW, WO 3 PO3BUTKOM EKOHOMIYHOI CUCTEMM Ta 3POCTaHHAM
coujanbHNUX CTaHAapTiB Mae 3MiHIOBATUCS i KOHLENUis 3axMCTy Big He4obpOCOBICHOT KOHKYpPEHLiT,
30KpeMa Yepes3 MOLUMPEHHST PEryrioYvoro BBy Ha AepXaBy Ta CMOXMBaWiB, rPOMaACbKiCTb B
uinomy.
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