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LllaHo8HI Yumaui!

Kypc Ha imterpamiro mo €Bpormeiicbkkoro Coro3y € OJHHM i3 TOJIOBHHX
NPIOPUTETIB 30BHILIHBOI MOJITUKM YKpaiHM Ha Cy4acHOMY eTami ii pO3BHUTKY.
Omxe BceOiuHe oO3HaoMmiieHHs 3 mpaBoM €C 1, SK HACHiJOK, CBiOME Ta
MOCJIIIOBHE 3aCTOCYBaHHs HaOyTHX 3HaHb B Tpoleci (hopMyBaHHs IIpaBoBoi chepu
YKpalHCBKOI Aep)KaBU — BCE 1ie, Ha Halll MOTJISJI, € HEOOXITHOK YMOBOIO YCIHILIIHOTO
TIOZI0JIAaHHS TPYIHOILIB Ha NuIsiXy Ykpainu 10 €C.

Came Tomy min yac peanizauii npoekry Tacic ,JIpaBHuui cryaii B YkpaiHi:
KuiB Ta oxpemi perionu”, mo ¢iHaHcyerbcst €BponeiicbkiM COr030M, BUHHKIIA
iZiess BUJaHHS cepil HaBYaJbHUX MOCIOHMKIB IiJl 3arajbHOI0 Ha3BOIO ,,IIpaBo €C”.
Cepen aBTOpPIB IOCIOHUKIB — BiJIOMi MIKHApOJHI EKCIIEPTH Ta Beaydl YKpaiHCHKI
¢daxiBii 3 pi3HUX Taly3ed €BpOIEHCHKOro IpaBa. BOHM JOCHTH JeTalbHO
BUCBITIWIN nUTaHHs mpaBa €C 11010 OCHOB MOJITHKH, IHCTUTYHIHHOTO YCTPOIO,
MOJITHKH BHYTPILIHBOI'O PHHKY, aHTHUMOHOIOJIBHOTO MpaBa, (iHAHCOBHX PHUHKIB,
0aHKIBCHKOTO, TOPIOBOI'O Ta MHMTHOTO NpaBa, TPYAOBOIO Ta COLIAJLHOTO MpaBa,
npaBa iHTEIEeKTyaJIbHOI BJIACHOCTI Ta iHIIMX rajiy3eii npasa €C.

CrioztiBarocsi, 10 BUAHHS HAaBYAJIBHHUX MOCIOHHKIB CIyryBaTume JOOPOIO
OCHOBOIO JUIsl IIOUIMPEHHS B YKpaiHi 3HaHb PO €BPOINEUCHKE MPaBo, CHPUSITUME
KpaloMy pPO3YMIHHIO YKPaiHCBKHM CYCIIJIIECTBOM 3acajl €BPOINCHCHKOI MOMITHKA
Ta HAaOMIDKEHHIO 3aKOHOJABCTBA YKpaiHH 0 acquis communautaire, SIK 1Ie,
30KpeMa, IependadyeHo YTojow IMpo MHapTHEPCTBO Ta  CHIBPOOITHHITBO,
yKiasieHoro Mk €Bpomneiicbkkumu CrHiBTOBapHCTBaMH Ta iX KpaiHamMu-wiIeHaMH i
YkpaiHoto.

JI-p Honanta Taunucbka
KepiBHuk rpynu 3 peasizamii
IIpoexTty
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Konkypenthe mpaso €C

BcTyn

Le#t HaB4aIBbHUIA MMOCIOHMK MAa€ Ha METi CHPHUATH B paMKax HAaBYaJIbHOTO
Kypcy 3araJbHOMY BHCBITJICHHIO OCHOBHHX IIOHATh KOHKYPEHTHOTO TWIpaBa I
nonitukn €C Ta Ykpainu.

YacTrHa HaBYAJIBHOTO MOCIOHMKA, 1110 MpHCBsIeHa €C, CTOCYETHCS OJJHOTO
3 HAMOULTBII MMPOKHWX Ta CKJIAIHWX TNHTaHb HpaBa CriBroBapucTBa. Peamizarris
koHKypeHTHHX HOopM €C Kowmicieto, Cynom CrmiBTOBapHCTBa, a BiJIHEAaBHA TaKOXK
Cynom Iepmoi Ircranmii Hamiwye monax 40 pokiB (50 pokiB, SKIIO BpaxOBYBAaTH
IMIUTEMEHTAIliF0 KOHKYPEHTHHUX HOPM, IKi MicTAThcsA B JloroBOpi Iipo €Bponenchke
CriBTOBapHCTBO 3 BYTULIA Ta CTani, o BTpatuB 4mHHICTE y 2002 p.) T'oxoBHI
MOJIO’KEHHST JoroBOpy, IO CTOCYIOThCS KOHKYPEHIIii, € HEYHCICHHUMH, OIHAK
HAaCHYCHUMH 3a 3MICTOM. BiamoBimHo mo HuX Oyna mpuifHATa 3HaYHA KUTBKICTh
aKTiB BTOPMHHOTO TIpaBa, a TaKOX 3ayBaXXeHb, IIOBIIOMJIEHb Ta KEPIBHUX
NPUHIMIIB, SKi CKIAJalOTh M SKe IpaBO, HEOOXimHE IUIT Y3TOHKEHOCTI 3
MOJiTHKOI0, Mo peanizyetbest €C. OpnHak, HaWBaXITUBIIIAM  €JIEMEHTOM
KOHKYpEeHTHOTO npasa €C € mpereIeHTHE NPaBo, SIKE BKIIOYAE BEIMIC3HUH MacHB
CY/IOBHX pillleHb. [X KiNbKiCTb iHOJI TiNbKM yCKIamHIOE po6OTY IopucTa. Po3BuTOK
MOJITHKKA KOHKypeHmii B CIiBTOBapUCTBi, SIKWi Oepe CBiff MOYATOK YacTKOBO 3
€BOJIOLI] Ta YIOCKOHAJICHHS TEOPETUYHOTO IMOHATTS KOHKYPEHIIii, a JacTKOBO 3
00’€KTMBHMX 3MiH pHHKY, NIPHYMHOIO SKHUX Oyna 3pocraroya €BpoIeiichka
€KOHOMIYHa iHTerparis, BUMarae, mo0 Ie MPEeHeleHTHE MPaBO PO3IIIAAIOCT B
icTopuuHii mepcriekTrBi. Ti pileHHs, sKi BHOaBaHCA Oy)Xe cMUMBAMH B 70-X
pOKax, KOJIM HalllOHaJIbHI PUHKH 3HAXOAMINCS IIE AAIEKO Bi 00’ €JHAHHS, MOXYTh
BUJATHUCS 3aHAATO OOCPEKHUMHU Ta 3aCTapLIMMHU CHOTOJHI, KOJIH BXe (YHKI[IOHYE
X04 1 He TIOBHICTIO 0(hopMIICHMIT BHYTPIITHIA PHHOK.

Konkypentae mpaBo €C € cdeporo, e IOpHINYHA Ta €KOHOMIYHA TyMKa
HIyTh IOPYY, 1 SIKa JUIS YiTKOTO YCBIIOMIICHHS 3HAUEHHsI 0araThbOX MOHSATH BUMArae
AK IOPHOMYHOTO, TaK 1 EKOHOMIYHOTO JOCBiay. Bpemiri, iMIuieMeHTaris
KOHKYPEHTHHX HOPM MAa€ PO3TIIAATUCS Ha TIIi 3arajlbHOTO TPOIECY €BPONEHCHKOT
iHTeTpaIllil, IKUi € OJHICI0 3 HaliXxapaKTepHIIINX HaJHALIOHATRHUX puc JJoroBopy
npo €sponeiicbke CmiBroBapucTBo. IHcTHTyTamMm CriBTOBapHCcTBA 3 CaMoro
moyaTtKy Oyny HaJaHI MOBHOBA)KEHHS, SIKi MOXKHA MOPIBHATH 3 THMH, IO MalOTh
(enepanpHi anTIMOHOTIONBHI opranu CIIA BinmoigHo mo Akra lllepmana. OTxe,
MOJITHYHE 3HAYCHHS IIUX MOBHOBA)KEHH 3 TOYKU 30pYy €BPOICHCHKOI iHTEeTparii €
TaK CaMO BXJIMBUM, SIK 1 iX €KOHOMIYHM{ BIUIMB Ha MiANpPHUEMCTBA, IO AiOTH B
€pporeiicekomy Corosi.



[lix wac HaBUaNBHOTO KypCy BHKIagad Ma€ MPEACTABUTH TEOPETUYHY
YacTHHY TNpEAMEeTa, a MOTIM BHKJIACTH HOTO CyTh LUISIXOM 3/iMCHEHHS aHalizy
JeSIKUX KOHKPETHUX crpaB y ¢opMmi ceMiHapy. HaBuampHuMI MOCIOHMK MiCTHTBH
HU3KY rmocwiasp Ha pimerHs Cyny €C ta Cymy mepiioi iHCTaHIIi1, o0 MOXKe CTaTh
y HaroAai mix dYac Takux cemiHapiB. KiJgbKICTh CyHOBUX pillleHb € HACTUTBKH
BEJIMKOIO, IO iX BHUOIp € TpakTHYHO HEOOMeXeHHM. PilIeHHS MOXKHa JIeTKO
orpumati 3 BeO-caiity Cyny €C B [aTepreti. Kpim Toro, mix yac momryky ImikaBux
NpPEUEeIeHTIB  KOPUCHUMH  MOXYTh OyTH  pI3SHOMaHITHI  MAPYYHUKHA 3
KOHKypeHTHoro npasa €C.

OxpeMa yacTHHa HABYAJIBEHOTO MOCIGHUKA NTPUCBAYCHA JICTAILHOMY aHAI3Y
IIIOYOr0 KOHKYPEHTHOTO 3aKOHOJAaBcTBa YKpaiHu. lle 1o3BoimTh 4HTa4eBi
HOPIBHATH HOPMH YKpalHCBKOTrO TpaBa 3 BianoBixHumu HopMmamu €C. Y mporeci
IIFOTO TIOPIBHSHHS HEOOXIIHO 3aBXKIHM BPAaXOBYBAaTH CTPYKTYPHI BiIMIHHOCTI MiX
HaI[lOHAJILHAM 3aKOHOJAaBCTBOM YHITapHOI CyBEpEHHOI JepiKaBH, KO € YKpaiHa,
Ta HaJHAUIOHAJBHMM 3aKOHOJABCTBOM JIMBHOI (3 TOYKM 30py IyOJiYHOTO
MDKHapOJHOTO TIpaBa) OpraHizamii, ska 3BeTbcs €Bporeichkum Coro3oM, i sKa €
3HaYHO OINBIIOI0, HIK 3BHYaliHA MDKHApOJHA OpTaHi3alis, OJHAK, MEBHA pid,
MEHIIIOK0, HiX (eepaabHa AepikaBa.



Konkypenthe mpaso €C

YacTtuHa |. 3aranbHuim ornaa npaBa KOHKYpeHLuil
€C

1. HeBukpunBneHa KOHKYpeHLiA B PUHKOBIN €KOHOMIL|i —
OCHOBOMNOSOXHNUMN eneMeHT €C. NopiBHAHHA 3 aMepPUKAHCbKOO
mogennto Akta LllepmaHa

Konkypentni HopmMu €C cmix po3misfaTH B 3aralbHOMY KOHTEKCTI
ctBopeHHs1 CIUIBHOTO PUHKY, OCHOBOIO SIKOTO € JOOPOCOBICHA Ta HEBHUKPHUBICHA
KOHKypeHIis. "HeBukpuBineHa KOHKypeHIis" B PHUHKOBIH E€KOHOMIIl € OTHHM 3
BU3HAYAIBHUX MOHATH JloroBopy mpo €C Ta oxHi€lo0 3 IiNIeH, HAa JOCSITHEHHS SIKOT
nocriitHo cnpsamosana AisbHicTh €C (c1. 3 (1) (€) — kommmns c1. 3 (1) (e) AEC Y.
MosHa cka3aTd, OO0 "pHHKOBa SKOHOMIiKa" Ta "HEBHKpHBIIEHA KOHKYpEHIA" €
ocHOBOI0 CmiBTOBaprucTBa. TOMy CHpHSHHS KOHKYpEHII HAa PHHKY BIAIIOBIZae
OCHOBOIIOJIO)KHOMY 3araJIbHOMY 1HTEpecy.

Konkypentai Hopmu €C mictsatees y TaaBi 1 posginy VI (komumrHii po3ain
V) Horosopy npo €C. Bonu monineni Ha aBi CeKIii: mepia mpucBIIeHa HOPMaM,
I[0 3aCTOCOBYIOTHCS 1O IIANPUEMCTB, a JPYyra CTOCYEThCS AEPKABHOI TOIIOMOTH.
MarepianbHuit 3MICT X HOPM 3aJIMIIUBCS ITOBHICTIO HE3MiHHUM, HE3BOXKAIOUH Ha
BHECCHHs NEeBHHUX 3MiH 10 [loroBopy mpo €C mpoTaroM BChOro Iiepiogy Horo
icHyBaHHSI. TOMy MH MOXEMO BB@XaTH, IIO LI HOPMH € OCHOBOIIOJIOXHUMH
SJIEMEHTaMH 3arajlbHOi CTPYKTYpH KOHKypeHTHoro npasa €C. KoHrpomb 3a
KOHIICHTPALI€I0 € MPEeIMEeTOM aKTa BTOPMHHOTO 3aKOHOJABCTBA, IO OyIlo
npuitasate Permamentom Pamm Ne 4064/89 nabararo mizHimre, B 1989 p.

IcHye TakoXX 3HauHMH IUTACT aKTiB BTOPHMHHOTO 3aKOHOJABCTBA, SIKE
PETYINIOE TIPOLEAYPH IMIUIEMEHTALil NPHUHIMIIB, IO MICTATHCS y IOJI0KEHHAX
Horosopy. OcobnuBo BaxiuBuMu € Pernmament Pamu Ne 17, Permament Paam
1/2003, mo 3aminnTs Permament Ne 17 3 1-ro Gepe3nsi 2004 poky, Ta
pizHOMaHiITHI permameHTdH Kowmicii, sSKi MICTATP HH3KY BHHATKIB i3 3a00poH
BcTaHOBIeHNX y cT. 81 JoroBopy nmpo €C. Onmnak y miif cdepi mpaxrtuka Cymy
CmiBroBapuctBa i, BigHemaBHa, Cyny mepmioi iHCTaHINI UIS PO3BHUTKY IIpaBa
CriBToBaprcTBa Ma€ OUIbIIE 3HAYCHHS, HIXK BTOPUHHE 3aKOHOIABCTBO. JloBinKoBi

' Tlocunanns Ha crarti JloroBopy npo €C HaarOTECA BiAMOBITHO 10 AiF0Y01 HyMepalii, Ka
MICTUTBCS B AMCTEpAAMCbKOMY IOTOBOpi. BakiMBO, OJHAK, BKa3yBaTH IIONEPEIHIO
HyMeparlito, OCKUTbKA 0araTo TEKCTiB 3aKOHOAABYHMX Ta CYAOBHX aKTiB, a TaKOX poOOIT
HAYKOBIIB, SIKi 1€ 3aJIMIIAIOTHCS TyXKe BaXKIMBUMHE, TOCHIAIOTHECS Ha HyMEpaLilo, sKa Jisiia
BiJI MOYATKy icHyBaHHS €Bporneiicbkoro CriBTOBapHCTBaA.
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Ta indopmaniiini mosinomiaennsi, KepiBui mpuauunu Kowmicii, xoua i He €
000B’SI3KOBUMH U1l BUKOHAHHS, TAKOXK € Jy)KEe BOXJIMBUMH Yy CIPHAHHI peajizanii
TMOJTITHKH.

[puitmatoun  Jloroip mnpo €C, mepumi JAepXKaBU-WIEHH  YITKO
YCBIZIOMITIOBAJIM TO/ABIHHY POJIb KOHKYPEHTHUX HOPM: KOHKYPEHLIsl po3riisanacs
SK BHM3HAYaJlbHA yYMOBa CTBOPEHHS 3arajbHOEBPOIEHCHKOro KariTaniCTHYHOTO
PHMHKY, 110 0a3yeTbCsl HA PUHKOBIH €KOHOMIIIl, a TAKOX 5K 3aci0 3aXHCTy TaKoro
PHHKY Biji OyJIb-SIKOTO BHYTPILIHBOTO 3JIOBKUBAHHS 3 O0OKY €KOHOMIYHOT CHITH.

[epria posb Mae po3riIsAATHCS Y CBITIII MOJITUKH BTPYYaHHS JEPXKaBH, 110
OyJI0 XapakTepHUM, OLJBIIOI0 YK MEHIIOK MipO0, JUI HAIIOHAJBHUX PHUHKIB
eBporeiicbkux nepxkas a0 Jpyroi ciroBoi BiitHM. KOHKypeHTHI HOpMH Manu Ha
METi CHpUSITH CKacyBaHHIO CTapHX IPOMHCIOBHX CTPYKTYpP, HE3IaTHUX
HNPOTUCTOATH  OOpPOTBOI 3 KOHKYPEHTaMH, BIAKPUTTIO pPHHKIB, HaJal04u
CIIO’KMBayaM IIMPOKUiT BUOIp TOBApiB Ta MOCIYT 3a HalKpauly IiHy Ta HaiKpamoi
SIKOCTi, BIIKPUTH MIiAMPUEMCTBAM HOBI MOMJIMBOCTI Ui JOCTYIy HAa PHUHOK,
BUMAararo4M BiJI HUX PO3pPaxOBYBaTH HE Ha IPOTEKLIOHICTCHKI 3aXOAU JEepiKaB-
YJICHIB, a Ha BJIACHI 3yCHWJUIA Ta 31i0HOCTI. [HIIMMHU clloBaMM, KOHKYpEHIsI Mana
00OB’SI3KOBO  CYIPOBOJDKYBAaTHCSl IMIPOTPECHBHUM  BIAKPUTTSM  Hal[lOHAJBHUX
PHUHKIB, TOMY HE JHBHO, IO KPiM TOJIOBHOTO apryMEHTY MOTpeOu 3a0e3neucHHs
BUIBHOTO pyXy TOBapiB, 0ci0 Ta TIOCIyr, HaJaHHS JAep)KaBaMH-4JIeHaAMHU
HiIOPUEMCTBAM PIBHUX MOXJIMBOCTEH Ha PHHKY, KOHKYpPEHLIs MOCTIHHO
po3rysiianiacs B SKOCTI BHUIIPABIAHHS JJIs YHCJICHHHUX 3aXOJiB TrapMOHi3ailii, sKi
BinOyBanmcss y €C. Hopmm, 1o cTOCylOTbCS JIE€pXKaBHOi JIOIIOMOTH, €
NPOJIOBXKEHHSIM ILOTO OCHOBOIOJIOXKHOTO MiAXOAY, IIO CHPSIMOBaHWA Ha
3MEHILIEHHS BTPYYaHHs JIep’KaBH Ha PUHKY.

Hpyra ponb xoHkypeHTHUX HOpM €C Biamorimae moneni CIIIA, sika Oyna
BcTaHoBieHa AktoM lllepmana 1890 p. Llelt Akt OyB npUHHATHIA 47T BiJBEPHEHHS
NPUTaMaHHOI ISl CAMOTO IOHSTTS! KOHKYPEHTHOTO PUHKY HeOe3IeKH, sika MoJisirae
Yy MOXJIMBOCTI KOHIIEHTpALil eKOHOMIYHOI BJIaJM Yy pyKax AEKiJIbKOX I'paBIliB Ha
PUHKY, TakKHUM YHHOM 3aKpUBAarOYM a00 OOMEXYIYW JI0 HENPUIHATHOTO PiBHS
JOCTYIl KOHKYPEHTIB JI0 1IbOTO pHHKY. ToOMy KOHKypeHTHI HopmMu €C
BCTaHOBJIIOIOTH MEXaHi3MH, HEOOXiJHi JIsi OOpOTHOM 3 AHTUKOHKYPEHTHUMH
YroJaMu 4H 3JI0BXXKUBAHHSIM JOMIHYIOYMM CTaHOBHIIEM 3 METON MHiIATPUMaHHS
KOHKYPEHIIi], sfka 3a HEKOHTPOJILOBAHOTO BIUIMBY PHHKOBHX CHJI MOXe OyTh
nocJia0ieHa, a 3 4acoM 1 3HUKHYTH.

Cucrema CriBTOBapHCTBa CTBOPIOE JIOCUTh €(PEKTHUBHUI OanaHc MK LUMHU
nBoMa mimxomamu. HeoOXimHO — YCBIIOMIIOBATH, 110, KOJH HpPUAMAIHCS
KOHKYPEHTHI HOpMH, €Bpona He MaJla HaCTIbKU IHTErpOBaHOTrO PUHKY, sik CIIIA y
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Konkypenthe mpaso €C

1890 p. Xoua mpotsrom 40 pokiB 3acTOoCyBaHHS KOHKYpeHTHHX HopMm €C y miit
chepi OyB MOCATHYTHH 3HaYHHWHA Tporpec, BHYTPIMIHIA pHHOK €BpomHM Bce Ie
3HAQYHO BIJPI3HAETHCS BIX €AMHOI CTPYKTYpPH aMEPHKaHCBKOTO PHHKY. Tomy
KOHKYPEHTHI HOPMH IIOBHHHI, B IIEpIy Yepry, MPOAOBKYBAaTH CHPHUITH PO30y10Bi
IIbOTO IHTErPOBAHOTO pPHWHKY. BOHM MOBHMHHI 3aCTOCOBYBAaTHCSI OJHAKOBO Ta
TapMOHIHHO, a 1HOJI 1 3 BpaxXyBaHHAM IHINUX CIUIBHHUX MoJiTHK. JJorosip mpo €C
BCTAHOBIIIOE a0COJIIOTHY 3a00pOHY JESIKMX BHJIB AHTUKOHKYPEHTHOI ITOBEIIHKH
(yknmaseHHS MIDK MiAOPHEMCTBAMHM YToJ, CHPSAMOBAaHMX INPOTH KOHKYPEHIIi,
37I0BXKMBAHHS JOMIHYIOUMM CTAaHOBMIIEM, HaJlaHHS Jep)kaBHOI Jonomorn). OqHak
s 3a00poHa, SK TPaBHUIO, CYINPOBOMKYETHCS BCTAHOBICHHSIM IOBHOBa)KCHB
Kowmicii omiHtoBaTH 00CTaBUHH Ta HACTIIKH Hii, SKi MOPYIIYIOTh 3a00pPOHY, pa3oM
3 MOXKJIMBICTIO BU3HAYCHHS BUHSTKIB 3 M€l 3a00pOHU.

[oniGHuit miAXix MOXKHA 3HAWTH B HOPMAX, SIKi CTOCYIOTHCSI KOHTPOITIO 32
KOHIICHTPAIII€I0 MiANMPHEMCTB, 10 OynM NpUHHATI Mi3HIMIE i MICTATBCS HE B
camomy JloroBopi, a B aKkTax BTOPMHHOTO 3aKOHOAABCTBA. JlJsi 3idCHEHHS
KoHIeHTparii B Mexax CmiBTOBapHCTBa HEOOXigHO OTpmMaTH a03Bin Kowicii.
[poueaypa HagaHHs J03BONY Mepeadadae MOMKIUBICTh BIJIMOBU y KOHIICHTPAILIT,
SKIIO CYKyIHa CHJIa BiINOBIAHKX MiANPUEMCTB CEPHO3HO Ta MPOTITOM TPHBAJIOTO
yacy Oy/ie miipuBaTy iCHYBaHHS KOHKYPEHTHOT'O PHHKY.

I nekinpka 3aKIIOYHUX 3ayBaKeHb INOAO MPOBEJCHUX Mapajeneil 3
aMepUKaHCbKOW Mozpemmo. Y CHiBTOBapuCTBI 0coONMBa yBara HPUIULIETHCS
NHTAHHIO JIep)KaBHOI JonoMoru. lle NuTaHHS, a TAakoX NHUTAHHSA Jep)KaBHUX
MoHoOMONIN He Oy HacTubky BaxmuBruMHy y CIIIA, omHak BifirparoTh 3pocTarody
POJb y HaIIii cHUCTEMI, [Ie Iep)KaBH 30epiraroTh CBOI CyBEpEHHI TTOBHOBAKCHHS Y
OaraTbox cdepax, a BUKPHBJICHHS KOHKYPEHLIl, BHKIMKaHE IX BTPYYaHHSIM,
NPOJOBIKYE BUMAraTH ITOJITHYHO BAKKHX OLIHOK Ta IPHMYCOBHX 3aXO/iB.

2. [ii, ki MmaloTb BNJIMB Ha KOHKYpeHUilo: gii nianpnemcrs
(npuBaTHMX Ta Ny6nivyHKUX), Aep)KaBHa AOMNOMOra Ta AepXXaBHi
3axoau, Lo MaKThb Hachnigkn, eKkBiBaneHTHi KiflbKiCHUM
obMeXxeHHAM iMnopTy abo ekcnopTy

Anpecaramu  3a00pOHM  YKJIAJCHHS AHTUKOHKYPEHTHHX yrona abo
37I0BXKHBAHHS JOMIHYFOUMM CTaHOBHIIEM, 10 MicTuThes y Cekuil 1, € cy0’extn
MiAPUEMHAUIBKOT MisTBHOCTI (#ami — mignpueMmctBa). [ONOBHMM YHHOM IIe
CTOCYEThCSA TMPUBATHUX MIANPHEMCTB, OJHAK, BIIMOBITHO A0 cT. 86 (komwmHs 90)
HoroBopy mpo €C, Moxe crocyBaTuCs i MyOJIYHUX MigIpHEMCTB. 3abopoHa
3rifHo  3akoHomaBctBa CHIBTOBApHUCTBA, MOXKE 3aCTOCOBYBATHCS 10 HHX
Oe3moceperHFO a00 HANIOHATHPHUMH OpraHaMH BIAAW (aaMiHICTPaTUBHUMH
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AQHTHMOHOIIOJILHUMH OpraHaMH YW cyzxamu), abo €pomneiickkoro Kowmiciero. s
3aCTOCYBaHHS HOPM TIIpO TaKy 3a0OpOHY He TMOTpiOHa iX TpaHCchopMamis y
HAlllOHAJIbHI  3aKOHOJABCTBA B CHJIY [PHHIMIY HPSMOIO  3aCTOCYBaHHS
3akoHOaBcTBa CIiBTOBapUCTBa '

[omiOHUM dYMHOM, 10 MIiAIPHEMCTB 3aCTOCOBYIOTBCS HOPMH  IIOJO
KOHTPOJIIO 3a KOHIEHTpalieo. J[03Bi1 Ha NpOBENEHHS KOHLEHTpalil B paMKax
CmiBroBaprcTBa MOXe OyTH HamaHui Jmire €Bponeiickkoro KoMiciero.

Jii opraHiB Jep)kaB-4CHIB TaKo)X MOXYTb HETaTUBHO BIUIMHYTH Ha
KoHKypeHmito. Taki nii B mnpuHOMI Takox 3abopoHeHi JloroBopom, mpote
HEeoOXiTHO NpU LbOMY 3BaXkaTH Ha HACTyNHE. ICHYIOTb HOpMATHBHI aKTH, SKi
BCTAQHOBIIOIOTH IpsIMy 3a00pOHY BTpY4YaHHS JepKaBU Yy (YHKLIIOHYyBaHHS
KOHKYPEHTHOI0 PHHKY. KilacHYHMM NpUKIIAZOM € HaJaHHA Jep)KaBHOI aoTauil
OKpPEMOMY HAIliOHAJIbHOMY IiJNPUEMCTBY, TaKMM YHHOM CTaBJISTYM Yy HEBHTiIHE
CTaHOBHIIE KOHKYPEHTIB, SIKi MPAIIOIOTh Y Til caMiil nepxkai-wieni. OxHaK, TaKui
3axiJ B OKpEeMOMY BHITIQJIKy MOKe OyTH BHUIIpaBJaHNM Ha TiICTaBi €eKOHOMIYHOI,
COLIANBHOI, perioHaNbHOI, KYJIBTypHOi abo ekomoridHoi momituku. Kowicis mae
BUKJIIOYHI IIOBHOB@)XEHHS OIIIHIOBAaTH L€l 3axij, 1, SKII0 J03BII Ha HOro
3aCTOCYBaHHS HE MOXe OyTH HaJaHWil Ha >KOAHIH 3 LUX mincraB, — MpPaBo
3a0opoHHTH Horo. Lle mpaBo Ta mponenypa 3acrocyBaHHs 3akpimeHi y Cekuii 2
JHorosopy, cr.cT. 87-89 (xonumHi cT.cT. 92-94) 1EC 2.

OpHak, iCHYIOTh TaKOX IHII 3aXOOW, TPUHHATI JepKaBaMH-WICHAMH, SKi
pETyIIoI0Th TOPTIBIIO TOBapamMu ab0 HaJaHHS MOCIYT 1 SKi MamTh (GopMy
3aKOHOJaBUMX, HOPMATHUBHHX a00 aJMiHICTpaTWBHUX akTiB. Ha BigMmiHy Bif
MOTIEPEIHIX, BOHH HE € BUOIPKOBHMH, TOOTO CIPSIMOBAHUMH Ha HAJaHHS JOTAIii
OKpEeMHUM  MIANPUEMCTBAM ab0 OKPEMOMY IPOMHCIOBOMY CEKTOpY 4H
reorpadiuHoMy perioHy. BoHu cnpsiMoBaHi Ha 3aXHCT 3arajJbHOTO rPOMaICHKOTO
iHTEepecy, 3a SKHA Bce IIe TOJOBHUM YHHOM BIAINOBimae nepkaBa (OXOpOHA
30POB’S, TPOMAJCHKHH IOPSAOK, 3aXHUCT MpaB CIOKHBAa4iB Ta OXOPOHA
HABKOJIMIITHBOTO ~ CEPE/IOBHUINA, COIaNbHUA MpOrpec, KyJlbTypHa CHAALIMHA,
IHTETIeKTyallbHa BIACHICTh, JOOPOCOBICHICTE y TOpriBmi Tomo). OgHAK BOHHU
MOJKYTh HETaTHBHO BIUTMBATH HE TUTHKU Ha BUTBHHUI PyX TOBApiB, 0Ci0 Ta IMOCIYT B
pamkax €C, a Takox Ge3mocepeJHbO Ha KOHKYpeHIIif0. Taki 3aX0/Id OXOILTIOI0THCS

! Ieit mpunmmn 6yB poseuHyTnii Cymom CriieroBaprctea y 1963 p. y crpasi 26/62 Van
Gend and Loos (muB. Reports 1963 p., c. 1) i CTaHOBUTh OAMH 3 OCHOBOIOJOXXHHUX
npuHIMIIB npaBa CHiBTOBapUCTBA.

% Homansuri monoxenns Jorosopy mpo €C, ski MOXHA TyT HHTYBaTH: cT. 25 (kom. 12.)
J€C mono 360piB, sIKi MAIOTh HACTIJKH, €KBIBaJICHTHI MUTY Ha EKCIIOPT Ta iIMIOPT, Ta CT.
90 (xonm. 95) AE€C monmo auckpuMiHALIHUX (icKadbHUX 300piB HA MPOAYKLIIO 1HIIHX
Jiep KaB-wIEHIB.
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Konkypenthe mpaso €C

MOHATTAM '"3aX0/H, 110 MAlOTh HACHIJKH, €KBIBAJIEHTHI KUIBKICHUM OOMEXEHHSIM
ekcropTy Ta immopty". IXHi Hacmigku HeMmHYyYe YCKIAJHIOIOTH TOPTIBIIIO Mik
JepKaBaMU-4WICHAMH, a OTXKE, CTaBILITh HIiAMPHUEMCTBO, IO i€ T03a MeXaMu
JIepKaBH, sKa 3aCTOCOBYE 3axXiJ, y CKJIamHIIIE CTAaHOBHUINE IO BiJHOIICHHIO IO
HalioHaNbHUX TmianpueMcTB. CTOCOBHO TOBapiB Taki 3aXx0oAW B IPUHIAII
3abopoHeHi 3rigHo 3i cT. 28 (kox. cr. 30) Ta 29 (xomn. cr. 34) JI€C. 1la 3abopoHa
TaK0K 3aCTOCOBYETBCS JI0 BIILHOIO pyXy oci6 Ta mociayr '. Yci 1i 3a60poHH MaloTh
npsMy Ail0, a OTXKEe, MOXYTh NPSMO 3aCTOCOBYBATHCS HAI[lOHAJIBHUMHU CYAAMH.
OpHak ICHYIOTh MEXI 3aCTOCYBaHHsS Takux 3a00poH. L[i Mexi mns ToBapis
BUIUTMBAIOTh 13 BHUHATKIB, mepemdadenux cr. 30 (xom. 36) JIEC, Tta, Oinbin
3arajbHO, JUIsl TOBapiB, a TakoX JUIsi OCI0 Ta MOCIYr BUIUIMBAIOTH 3 KPHUTEPIIB,
Bu3HayeHux mnpaktikoo Cyny CniBroBapuctBa. JOCHiJDKEHHS LUMX OOMEXEHb
3HOBY JICMOHCTPY€E PIBHOBAary, BCTAHOBJICHY 3aKOHOIaBCTBOM CIIBTOBApUCTBA MiXkK
noTpedamMM 3axXMCTy KOHKYPEHIIii, 0 € IHHICTIO Y co0i, Ta moTpedaMu 3axucTy
IHIIMX LIHHOCTEH, SKi BHUIAJKOBO MOXXYTh BCTYIIUTH B KOJI3il0 3 BUILHOIO Ji€l0
C€KOHOMIYHUX CHJL.

3. Hopmu KoHKypeTHOro npaBa, siki 3aCTOCOBYHOTbLCH A0
npuBaTHUX NiANPUEMCTB

Jnst Toro, mo0 4YacTKOBO BHUCBITIIMTH JIOTIYHY CTPYKTYPY KOHKYPEHTHHX
HOopM €C, sIKi 3aCTOCOBYIOTHCS JIO IiIIPUEMCTB, 3QJIHUIIUBINNA HA MOTIM OLIBII
JIeTajbHE BUCBITJICHHS 1X 3MICTY, HEOOXIHO 3aCBOITH TaKy CXEMY:

- ICHYIOTb BHMIM JiSTIBHOCTI MIJNPHEMCTB, SIKI MOXXYTh MaTH BIUIUB Ha
PI3HOMAHITHICTh IPOINO3MLIA Ha KOHKYPEHTHOMY PHHKY IUIIXOM OOMEKEHHS
KIJTBKOCTI JKEepesl HEe3aJIeKHMX MPOIMO3MLii TOBapiB Ta MOCHYr abo MUIIXOM
YCKJIaJIHEHHs JIOCTYIy Ha PUHOK JJIsi KOHKYPEHTIB, a OT)KE, HEraTUBHO BIUIMBATH
Ha BUOIp criokuBaya. L1i BUIM OisUTBHOCTI MOKYTh HAOYBaTH JBOX PI3HUX (OPM:

» BOHH MOXYTh 6UnIUSaAmu 3 002080pi6 ab0 Keazi-002060pie MK
HE3aJIeKHUMHU MIAPUEMCTBAMH, IO CIIPSIMOBAaHI Ha 3MEHIICHHs a0o
CTBOPCHHA MNEPCHIKOMA JIid HCI/IXOHOFi‘lHOFO MposABY KOHKYPEHTHOI'O
IUIIOpatisMy, 0e3 BHECEHHS, O/IHaK, (JOPMaIbHUX 3MiH 10 CTPYKTYpHU
puHKy. IIpoTn Takoi AisuIbHOCTI cHpsiMOBaHa 3a00OpOHA 3TiJHO 3i CT.
81 (1) A€EC;

» BOHU MOXYTb OyTH pPe3yJbTaTOM CMPYKMYPHUX 3MiH Ha PUHKY, IPH
3MEHIIEHHI  KUJIBKOCTI ~ HE3QIeKHHX  KOHKYPEHTOCIIPOMOXHHUX

! Tue. ct. 39 (kon. 48), 43 (komn. 52) Ta 49 (kon. 59) JIEC.
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MATPHEMCTB ~ IUIIXOM  ONepamid  37HUTTSA, HaOyTTI  ONHUM
HiINPUEMCTBOM KOHTPOJIIO HAJ IHIUMM, CTBOPEHHS CHIJIBHOTO
MiATIPHEMCTBA, IO Ji€ K He3aJeKHUH cy0’€KT, SKOMY MaTepHHCHKI
HiINPHEMCTBA TIOBHICTIO 200 YaCTKOBO NEpeaaty CBOi OBHOBAKEHHS
B TEBHUX cdepax AismibHOCTI. Lli BHIM HisTBHOCTI € TpeaMeToM
KOHmpoio 3a Kouyenmpayicio 3 60ky Kowmicii 3rimHo 3 Permamentom
Ne 4064/89, a Tomy MOXXyTh OyTH 3a00pOHEHI, SKIIIO0 BOHU iCTOTHO Ta
OPOTSATOM — TPHBAJIOTO  4Yacy  BHKPHUBIIOIOTH ab0  yCyBarTh
KOHKYPEHIIiI0 Ha BiJIIOBITHOMY PHHKY.

- ICHY¥IOTP iHIII CHTYyaIlil, KO YMOBH KOHKYPEHIIil Ha BiAIOBIIHOMY PHUHKY
BXKE TIOCIAONCHI ICHYBaHHSAM OOMIHYIOU020 CMAHOBUWA, BHACIIIOK YOTO Yy
HeOe3IeKy MoTparvisie IUTIopalli3M MPOTO3UIliii Ta BHOOpPY CHOXHBAYiB. Y IHX
BUTIAIKaX KOHKYPEHTHI HOPMH 3a0OpOHSIOTH [iSUTBHICTB, IO PIBHOCHIIbHA
3JIOBKMBAaHHIO JIOMiHYIOYHM CTaHOBUIIEM, SKE BH3HAYAETHCS SIK MOJXKIIMBA
NOBEJiHKa IiANPUEMCTBA, LIO Ji€ 3aBISKH CBOEMY JOMIHYIOUYOMY CTaHOBHILY
HE3aJIe)KHO BiJ] peaKiii KOHKYPEHTIB i, BPEIITI pemT, croxnuBaviB (cT. 82, xoiu. 86
J€C).

4. AHTUKOHKYPEHTHI yroamu

AHTHKOHKYPEHTHI yrod, K IpaBmiio, 3aboponeHi [oroBopom mpo €C, i
s 3a00poHa Mae mpsmy gito. lle o3Hauae, mo Oyzap-sKa 3alikaBieHa CTOPOHA
MOXe 3BepHyTHCA 10 €Bpometicekoi Kowmicii, HamioHamsHOTO cymny, abo
HallilOHAJIbHAX AHTUMOHOIIOJNBHAX OpPTaHiB 3 MpPOXaHHSIM HEpPECBIIUUTHCA Y
MOpYIIEeHI 3a00pOHM Ta HAKJIACTH HA BiATIOBiJHE MiIMPUEMCTBO HAJECKHI CAHKIII.
[ToBHOBaKEHHS OO0 3aCTOCYBAHHS WX NMPaBWI MOAULIIOTECS Mix Kowmiciero Ta
HaIlioHaTFHUMHU opraHamMu. Kowmicis Mae criemiansHI MOBHOBaKEHHS, HaJaHi iH,
30kpema, Permamentom Pamm Ne 17, BKIIOYHO 3 NOBHOBAKEHHSM HaKJIaJaTH
(hinancoBi cankuii (mrpadu Ta neHro). Jorenep 3HaUHA KUTBKICTH CTIpaB, 1e Oyna
3aCTOCOBaHa Cy/10Ba 3a00poHa, posrisianics KoMicieto. AHTHKOHKYpPEHTHI yroay,
3aboporeni cr. 81 JoroBopy mpo €C, aBTOMaTHYHO € HemiHCHMMH, 1 IX
HeNIHCHICTh MOXe OYTH BCTaHOBIIEHA OYAb-SKUM CyIOM y IIBITEHOMY TIPOIIECi.

OpHak iCHYIOTh YTOIH, 5IKi, 3Ba)KaF0OUM Ha OKpeMi aHTHUKOHKYPEHTHI O3HAKH
MmiAnagaoTs Mg 3a00poHy, aje HACHIIKH SKHUX, B IJIOMY, € TO3SHUTUBHUMH IS
BUpOOHMIITBa Ta 30yTy TOBapiB i mociayr abo CHPHUAIOTH TEXHIYHOMY YU
S€KOHOMIYHOMY IIpPOrpecy, BHACIIOK YOI0 BHTOXY OTPHMYIOTH cHOXHBadi. Taxi
YroI MOXYTh OyTH BHKIIIOYEHi i3 3a00pOHH. €IOMHAM OpraHOM, SKHH MOXeE Iie
3pobuTtH, € €Bporneiicbka Kowmicis (ct. 81 (3), xox. ct. 85 (3) A€EC). Bunydenns
MOXYTh OyTH 3poONeHi IHAWBIAyaJbHHM TIOBIIOMJIGHHSAM YH TPYIOBHM
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BIITydeHHM, ohopmieHnM y ¢popmi Permamenty Kowmicii. Oco0nruBo BayKITHBUMH €
PermameHTH Tpo TPYmOBI BWIIYYEHHS CTOCOBHO YroJ IIPO BEPTHKAIbHY
TUCTPHUOYIIiI0, PO HAYKOBO-IOCTIMHI Ta JOCIHiTHO-KOHCTPYKTOPCHKI POOOTH Ta
Ipo Hepenavyy TEXHOJIOTH (TOJOBHUM YHHOM, INOAO JILICH3yBAaHHS NATEHTIB Ta
HOy-Xay). Y BCIX LHMX BHIaJKaX MNpELEeNeHTHE IPaBO PO3BHBAIOCS HA IPYHTI
BU3HAHHS OCHOBHOI LIIHHOCTI KOHKYPEHTHUX LLISH JUIs IHOTO BUIY YTOA.

st Toro mo6 3a0e3nednTH KOHTPOJIb 32 AaHTUKOHKYPEHTHUMH yroZaMH Ta
HaJaHHSI BHWIyYeHb, aKTH BTOPMHHOTO 3aKkoHomaBctBa €C mependaunmmm
000B’s13KOBY cHcTeMy Tornepeqabporo nosigmomieHHs Kowicii. Liel ¢popmamsHOCTI
MOXHA HE JOTPUMYBATHCS, SIKIIO yroja Miamamae mix airo PermameHTiB mpo
rpymoBi BurydeHHA. Crctema, mo i€ 3 1962 p. i 3acTocoByBaTUMETHCS OO0 1-ro
Oepesns 2004 poxy, € HaATO OOTSKIMBOIO, OFOPOKPAaTHYHOKO Ta Hee()eKTHBHOIO,
oco0imBoO 3 oy Ha posmmpeHHs CriiBroBapuctBa. 16 rpyans 2002 poxy Pana
Ha mpomno3uuio Kowmicii npuiinana nouii Permament (€C) Ne 1/2003 mono
BHKOHAHHS KOHKYPEHTHHX HOPM 3a cT. 81 Ta cT. 82 JloroBopy', pe3yiasTaToM
4Ooro craja 3aMiHa MeXaHi3My I[ONEPEAHbOr0 MOBIAOMIICHHS CHCTEMOIO
IOPUANYHOTO BUHATKY. BiAnoBigHO 10 11i€i HOBOT cuCTEMH KOXKHE MiJIIPHEMCTBO
NOBUHHO Oyjie BU3HAuUaTH i/l CBOIO BJIACHY BiJNOBIJaNIbHICTh, UM IMIAIIA/IAE YTO/a,
Ky BOHO yKJanae, mig 3abopony [loroBopy mpo €C, i, sKII0 miAnamae, To 4d
mianagae BoHa min BwiydeHHs 3a ct. 81 (3) [orosopy mpo €C. Konrposas 3a
NPaBUJIBHICTIO 1€l OIIHKM (Ha BIAMIHY BiJI Cy4acHOI MornepeHbOi OLIHKH 3TiTHO 3
CHCTEMOIO TOBIJIOMJIEHHs1) 3/iliCHIOBaTUMe €Bporneiicbka Kowmicis abo Oyab-sikuid
IHIIMK HaliOHAILHUK CyJ 4Y¥ aHTHMMOHOIIOJBbHUH OpraH (OCTaTOYHWI KOHTPOJIb
3niticHioeTsest Cynom €C) Ha mijcTaBl NPUHLMITY HapajeilbHUX IOPUCAUKIIN, 32
SIKAM HalllOHAJIbHUM CyJlaM Ta aHTUMOHOIIOJIBHUM OpraHaM HaJ/laHi TOBHOBaKEHHS
3aCTOCOBYBATH IIOJIOXKEHHSI IIOJIO BWJIYYEHHS, SIKMX BOHM paHillle He MajM 1 sKi
HaJIe)KaJIM 10 BUKIIOYHOI koMmneTeHwii Komicii.

5. KoHueHTpauin

Horogip npo €C, na Binminy Bix JJoroBopy npo €Bpomneiicbke 00’€qHaHHS
BYTJUISl Ta CTali, HE MICTUB IOJOXEHb IIOJI0 KOHTPOJIO 332 KOHIEHTpAL€l, SIKi
CTaHOBJIATh OYEBHUJIHY OIOPY OyJb-SKOi MOJITHKH, CIIPSIMOBAHOI Ha 30€peKeHHs
CIpaBeJIMBOTO PIBHA KOHKypeHLil Ha puHKy. Llg mporamuna Oyna 3amoBHeHa
aKTaMH BTOPHHHOTO 3aKoHOAaBcTBa. Y 1989 p. Permament Pagu (€C) Ne 4064/89
HamaB Kowmicil HeoOXiJHI MOBHOBaKCHHsI IOJO 3AIMCHCHHS KOHTPOJIO 3a
IUIAHOBOIO KOHIICHTpaliero mianpueMcTB. HOpucaukiis Komicii BH3HAYa€THCS
Mmacmtabamu KoHIeHTpauii Ha piBHi CniBroBapuctBa. Llel piBeHb BBa)KaeThCs

"OJEC L 1 Bix 04.01.2003.
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TOCATHYTUM, SIKOIO0 OO0 €IHAHWH CBITOBHI OOOPOT BCiX KOMIaHiH, sKi OepyTh
y4acTh y KOHIIGHTpalii, ckiagae moHax 2 500 MiH. €Bpo, a criiibHHN 000pOT Ha
piHi CmiBTOBapHCTBa KOXXKHOI 3 IOHAHMEHIIE IBOX TaKWX KOMIIaHIH CKIIagae
nmoHax 250 MIH. €BpoO, SKIIO TIBKH KOXKHA 3 TAaKUX KOMITaHiil He nocsArae Oinblie
2/3 cminpHOTO 000pOTY Ha piBHI CrHiBTOBapHCTBa B OJHIN 1 Tiii camiil mepikaBi-
wieHi. KoHneHTpanis, o He AocATae piBHs, BCTAHOBJIECHOTO UMM HOPMaMH, €
00’€KTOM pETYJIIOBaHHS HAIllOHAIBHOTO 3aKOHOJABCTBA, TOAI SIK KOHILICHTpALif,
fKa TIEPEBUIYE BCTAaHOBICHY MEXKY, PETYNIOIOThCA BHKIIOYHO B paMKax
€pporeiicekoro Coro3y npaBom €C (mpurnun "one stop shopping"). Kowicis y
JAHOMY BHUIIQJIKy Ma€ TIOBHOBAXKECHHSI, TOAI0HI 0 MOBHOBAXEHb, EpeI0AYEHHX CT.
81 Ta 82, 3 Meror 3abe3redeHHS BIAMOBINHOCTI PIMIEHP NMPO KOHIEHTPAIIIO.
MexaHi3M TPYHTYETHCS Ha IIONEPEAHbOMY IOBIJOMJICHHI IpO 3alUIaHOBaHY
KOHIICHTPAIII0 Ta HaJaHHI Ha Iie JI03BOJIy (II0 MOXKE mependadyaTH BUKOHAHHS
MEeBHUX YMOB) abo 3abopoHi koHmeHtpamii 3 Ooky Kowicii. Konmerrpartis
POBIIISIAETHCS 3 TOUKU 30py ii CyMICHOCTI 3 €AMHUM pHHKOM. KOHIIEHTparis, sKa
CTBOpIOE a00 IOCHIIIOE JOMIHYIOYE CTAaHOBHWIIE, IO IMPU3BEAE O CYTTEBUX Ta
TPHUBAJMX HETATHBHUX HACTINKIB IS 3IiMCHEHHs e()eKTMBHOI KOHKypeHIii, Oyxae
BU3HAaHA HECyMICHO0. Lle K cTOCyeThCs 1 3aCHYBaHHS CIIJIBHOTO MiANIPUEMCTBA,
IO MPU3BOJUTH O KOHIIEHTpalii, METO0 ab0 HACHIAKOM SIKOi € KOOpIHMHALLsA
KOHKYPEHTHOI ~ TOBEJIHKM MAaTepUHCBKUX  KOMIIAHIH, fAKi  3aJIMIIAIOTHCS
HE3aJICKHUMH.

HikaBo 3a3HauymTH, MO 0a30BHIl MEXaHI3M KOHTPONIO 32 KOHIIEHTPAIi€I0
noJisirae He B 3a00pOHI, a B TIONEPeTHHOMY OTPUMaHHI J03BOJIY. 3aKOHOJIABEIb HE
3a00pOHSI€ MiANPHEMCTBY HOCATHYTH JOMIHYIOYOTO CTAQHOBMIA HAa PHHKY
BJIACHUMH €KOHOMIYHMMH IisiMU. JIWile B THX BHIIagKax, KOJIHM Take NOMiHyroue
CTQHOBHILE  JOCATAEThCS  LULIXOM  HAaOyTTd  KOHTPOJIO  HAJ  IHIIMMH
MiAPUEMCTBAMH, IO Tependavyae 3MEHIICHHS KiTBKOCTI aBTOHOMHHX LEHTPIB
NPUAHATTS PillleHb, a TAKOX CTPYKTYPHI 3MiHH Y CKJIAMl MiJIPHEMCTB, SIKi TiFOTh
Ha PHUHKY, 1, OUTBII TOTO, SIKIIO piBEHh KOHIIEHTpAIlil BUKPUBHUTH a00 iCTOTHO i1 Ha
3HaYHHUN Tepio]] 3MEHITUTH KOHKYPEHIII0 Ha BiAIIOBIIHOMY PHHKY, KOHIICHTpAIlis
Moke Oyt 3ab6opoHeHa. DakTHYHO HASBHI pilIeHHA CBiMJaTh, M0 €Bpomenchka
KoMicis TOCHTh NPUXHMIBHO CTaBUThCSA O HAalaHHA JIO3BOJIB Ha KOHLEHTPALIIO.
OCHOBHUM NpeIMeTOM IOCITI/DKCHHS Y TaKMX BHIIAJKaX € MpoLec MaKChMizawil
CTPYKTYpH Ta PiBHS IIJUPUEMCTBA, a TAaKOXK 3a0e3[EYEHHS 3aOllaKeHb Y
MacmTabax, 3JaTHHX IMOKpPAIHTH e(EeKTHBHICTh Ta SKICTh Mporo3uiii. Baarami
BOrO JICTIIE JOCSATTH 33 YMOBH IIOKPAICHHS KOHKYPEHTOCIIPOMOXKHOCTI
mianpuemcte CriBTOBapHCTBa Ha CBiTOBOMY puHKY. Tomy y momitumi Kowicii
MOJKHa TIPOCTEXXUTH TPSMHH BIUIMB TioOaiizamii MiKHaApOJHOTO pPHHKY, [I€
€BPONCHChKI KOMITaHil TOKIWKaHI MiATH HAa YMOBaxX, OJHAKOBHX 3 iXHIMH
1HO3eMHHMH KOHKYPCHTaMH.
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6. 3noBXMBaHHA AOMiIHYHOYUM CTaHOBULLEM

[HmIoro omoporo, Ha AKii IPYHTYIOTECS KOHKYpeHTHI Hopmu €C, € 3a00poHa
3JI0BXKMBAHHS JIOMIHYIOYMM CTaHOBHIIEM. IlinmpuemcTBO, mo HalOyBae Takoro
CTaHOBHIIA, SIKE, IK MU Oaumii, He 3a00pOoHEHEe 3aKOoHOAaBCTBOM CIiBTOBAapHCTBA
AK Take, 3000B’s3aHE YHWKAaTH OyAb-sIKOI MOBEAIHKH, SKa MOJXE IOTipIINTH
CHUTYaIlif0 HE3HAYHMX KOHKYPEHTIB Ha PHHKY. 3JIOBXKMBAHHSIMHM, SIKI TOJOBHHM
YHHOM 3a00pOHEHI, BBAKAIOTHCS a00 "HecnpaBemmBi", abo "auckpuMiHaIiiHL" il
(Hamp., TPUMYIIYBaHHA AWUCTPUO’IOTOPIB TPUHHATH yMOBH, HE TIIOB’A3aHI 3
TOJIOBHUM TIPEIMETOM KOHTPakTy a0o IUCKpHMIHAIS TMapTHepa IUITXOM
BCTAHOBJICHHS Pi3HUX YMOB U aHAJOTIYHHUX OINepaliii), abo Iii, Iki BeAyTb IO
3MEHIICHHS! CErMEHTa pPHHKY, 10 HAJICKUTh HE3HAYHHUM KOHKypEeHTaM, abo
MOBHOTO BUTICHEHHS OCTaHHIX 3 PHHKY (HAmp., IUIIXOM 3aCTOCYBaHHS IPOTSITOM
TPHUBAJIOTO Yacy XIKAIbKUX IiH). Ba)XIWBO HAroJOCHTH Ha PI3HHII MIX IIUMH
HOpPMaMH i HOpMaMH¥ PO HeITOoOPOCOBICHY KOHKYPEHIIIO, sIKi BiZIOMi IUBUTEHOMY
Ta KOMEpUIHHOMY IpaBy KOXKHOI kpaiHu. OCTaHHI 3aCTOCOBYIOTHCS 10 IPHUBATHHX
BIIHOCMH MDK JBOMa IJNPHEMCTBAMHM, JI€ OJHE 3 HHUX CHPHYMHWIO IIKOIY
IHIIOMY CBO€I0 TOBEIIHKOIO Ha PWHKY (Hamp., miapoOka ToproBoi Mapku abo
MIAaTEHTY, OITyOJIiKyBaHHS HETOOPOCOBICHOI a00 OMAaHJIMBOI MTOPiBHSIIBHOT pEeKIaMH,
abo mpomax HemMoOPOCOBICHOI iMiTaIlil IPoayKTy). 3a00poHa 3a CT. 82 00’ €KTHBHO
CTOCYEThCS HACTINKIB OCIIOPIOBaHOI TMOBENIHKM Ha BiJNOBIJHOMY pHHKY,
KOHKYpPEHTHa CTPYKTypa SKOTO HENONpaBHO MOCIa0iIeHa caMuM ICHYBaHHSIM
JMOMIHYIOYOTO CTaHOBHINA, HE3Ba)KAl0Ud Ha CyO €KTHBHO OOMaHHHWHA abo
He1oOpOCOBiICHUIT HAMip MiAIPUEMCTBA.

JloMiHyl04Ye CTaHOBHINE MOXeE 3aliMaTH OgHE abo NeKiTbKa ITiAPHEMCTB.
Hpyruii BUmazok, 9iTko mnepexdadeHwii JloroBopoM, 3a OCTaHHI POKH HYacTo
BU3HABABCSI NPELEACHTHUM INpaBoM. [HOJI BaXKO TPOBECTH YITKY MEXY MiX
AQHTUKOHKYPEHTHOIO  YTOJIOI0,  YKIIQJIEHOI  JEKIJIbKOMa  He3aJIe)KHUMHU
KOHKYPEHTaMH, Ta 3JI0BKMBaHHSAM KOJISKTUBHHM JIOMIHYIOYMM CTaHOBHILEM, KOJIN
He3aJIeKHI MIIPHUEMCTBA (PaKTUYHO CIIPUHMAIOTHCS PUHKOM SIK €IMHUI Cy0 €KT. Y
MHUHYJOMY 0pH 3actocyBaHHi cT. 82 JloroBopy mpo €C Cyn €C Bumaras
JIOBe/IeHHsT "0COOJIMBOTO 3B’SI3KY" MDK BIANOBIqHMMH mifgnpuemcrBamu. [lpore,
nounHarouu 3 1999 p. Cyn nepuioi iHCTaHIIi BUXOJMTH 3 TOTO, LIO JIOCTATHIMU €
NPOCTI BIJHOCHHH B32a€EMO3JIEIKHOCTI MK WIeHaMH oJironoiii. Skuio noaioGHicTh
MOBEIHKK, SIKa 4YacTO CIOCTEPIra€TbCs Ha OJITOMONICTHYHUX PHHKAX, €
JIOCTaTHBOIO JUIsl BU3HAHHSI OOTPYHTOBAHOIO NMPE3yMIILIT Y3roKeHUX J1iil, BOHA TaK
caM0 Moxe OyTH JOCTaTHBOIO JJIsi BU3HAHHS OOIPYHTOBAHOIO NpE3yMIILii
ICHyBaHHS CYKYIIHUX CWJI, 3JaTHHX 3MII[HUTH JIOMIHYIOY€ CTaHOBHWIIE Ha
BIITIOBITHOMY PHHKY.
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Y CBITIIi OCTAaHHBOTO PO3BHUTKY IMOJIiH BAYKIMBUM 3400YTKOM Y 3aCTOCYBaHHI
ct. 82 JloroBopy mpo €C € 3000B’s3aHHA, BcTaHoBieHe Kowmiciero s
JOMIHYIOUOTO CTAaHOBHWINA, SIKE MOJATA€ y HAJaHHI JOCTYIy KOHKYPEHTaM [0
"iCTOTHUX MOXKIIMBOCTEH" TaKoro CTaHOBWINA. Llel NPUHINI 3aCTOCOBYETHCS B
Iy)Xe BaKINBUX CEKTOpax, TaKWX, HAIPUKIad, sK TeaeoHHUH 3B’A30K abo
3ali3HUYHUA TpaHCIOpPT, 1 Oepe cBiif mouaTok 3 1ikaBoro pimeHHs Cyny
CriBTOBapHCTBAa CTOCOBHO aBTOPCHKOTO TIpaBa Ha THKHEBI TEJEBI3iHHI MporpaMu
Tenepagiokomnaniii Bennkobpuranii Ta Ipmaamii. JJocTym rpoMaachkKoCTi IO TaKHX
IporpaM y THPKHEBOMY JKYPHaJI, IO BHJABaBCSl TPETHOIO CTOPOHOIO0, HE3BAXKAI0OUN
Ha BiZIMOBY BJIACHHMKIB IIpaB HaJaTH JileH3it0, OyB BuzHaHWH CymoM sk "icTOTHI
MOJKJIMBOCTI" JJIsI CIIOKMBAdiB, a BiMOBa TelepalioKOMITaHI HamaTH JIMEH3I0
KBaJiiKyBamacs sK 3IOBKHABAaHHA JOMIHYIOUHM cTaHOBHIIEM (cripaBa Magill).

7. 3acToCcyBaHHSA KOHKYPeHTHMX HopM €C go ny6nivyHux
nianpuemcTB

3rigo 31 cT. 86 (kom. cr. 90) HEC, xoHKypeHTHI HOpMH €C Takox
32CTOCOBYIOTHCS /10 IMYONIYHHUX MiIOPUEMCTB a00 MiINPUEMCTB, SKAM Jep>KaBH-
YIeHN HaJald crenianeHi abo BUKIIOYHI TpaBa (Tak 3BaHI "KOMYHalbHI
mignpuemctsa"). YV IMX BHIAJKaX, OYEBHAHO, 3aXHUCT KOHKYPEHIIi MOBHHEH
3MHPUTHCS 3 MOHOIONIE0 a0 TpHUBINESMHU, IO HAZAIOTHCA JCPKaBHUMH
opraHaMu TakuM mianpueMmcrBam. OmHak mpaBo €C BCTaHOBIIOE BHUMOTY, IO
MOHOTOJNFHA a00 TpHBiNcHioBaHa YacTHHA [iSUTBHOCTI myOnigHOTO 260
KOMYHAJILHOTO MIANPHEMCTBA HE MOJKE TIONIMPIOBATHCS Ha JIii, SKi TICHO MOB’s3aH1
3 MI€I0 YaCTHMHOIO MisUIbHOCTI. BimeIn Toro, s 34iHCHEHHS MOHOIIOJBHOI abo
MPUBIUIEHOBAHOT AISUTBHOCTI MMyOiigHe ab0 KOMyHaJbHE MIANPHEMCTBO HE MOXKE
3aCTOCOBYBAaTH aHTHKOHKYPEHTHI yromu B pamkax cT. 81 [JloroBopy mpo €C um
3JIOBKMBATH CBOIM JOMIHYIOYHM CTAHOBHIIIEM 3TigHO 3i cT. 82 Joroopy mpo €C.
Kowicis y Bimomiii cripasi Bix 1983 p. BBakana, mo British Telecom, sxuii y meit
yac 3aiiMaB JOMiHyIOYEe CTAaHOBHILE Ha PHHKY TeleKoMyHikamiii B O0’exHaHOMY
KopomiBersi, mopymmus ct. 82 JloroBopy mpo €C, BiIMOBHBIINCH ITO3BOJHTH
NPUBATHAM areHTCTBAM BHKOPHCTOBYBAaTH JEpKaBHY I1H(PACTPYKTypy Ui
HaJlaHHS TIOCNYT, SKi He OymM 3aKpilieHi 3a MOHOIOJNIE€0 (IHIIMHA BHIAJOK
"ICTOTHUX MOXIUBOCTEN").

8. 3axoaum, Wwo eKBiBaneHTHI KiNbKiCHUM OOMeXeHHAM iMnopTy
YM eKCnopTy

3axo/, M0 eKBiBaJICHTHI KUTBKICHUIM OOMEXEHHSM IMIIOPTY 9H €KCIIOPTY,
3aIUIIAIOTECS OJHIEI0 3 HAWOUTBIIMX 3arpo3 Uil KOHKYPEHINI, OCKITBKA BOHHU
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CTBOPIOIOTH IEPEUIKOIN [UIA BIIBHOTO PyXy TOBapiB, ocid Ta mociyr. Bonum
OXOIUTIOIOTh HIMPOKHH CHEKTP 3aXO/iB HE MUTHOTO XapakTepy, sIKi CTOCYIOTHCS
BUKJIFOYHO IMIOPTY YM €KCIOpTy. BOHM HaBiTh MOXYyTh 3acTOCOBYBaTHCS 0e3
mudepeHmianii MK MPOAYKIIE0 BITYN3HSHOTO BHPOOHMIITBA Ta IMIOPTOBAHOIO
HPOJYKIII€I0, ajle OCKUIBKM BOHM BIUIMBAIOTh HA TPAHCKOPIOHHY TOPTIBIIO MiX
Jep)kaBaMU-WICHAMH, TO TaKOX 3a00poHsroThCs 3rimHO 3 JloroBopom. Yitke
BU3HAYCHHS [IbOTO MOHSTTS € PEe3yJIbTATOM JOBIOTO 3aKOHOJABUOTO Ta CyJOBOTO
PO3BHTKY, SIKHI ITOYaBCS Y CIMAECATI pOKH Ta MIHIIOB KyJabMiHAIi] y cipaBi Cassis
de Dijon, mo posrisaanacst Cynom €C.

Knacnune BH3HAa4YeHHsS 3axoXy, IIO € EKBIBAJICHTHUM KUIBKICHUM
00OMeXeHHSIM, MICTHTBCS Y BioMmiid ctipaBi Dassonville Bin 11 murmas 1974 “Oynb-
AK€ TIOJIO)KEHHA IOJ0 TOPTIBII Jep)KaB-wieHiB, IO MOXEe NpsAMO YH
OTIOCEpPEIKOBAHO, MIMCHO YHM TMOTEHIIHHO, HETaTHMBHO BIUIMHYTH Ha TOPTiBIIO
BcepenuHi CriBToBapucTBa”. Y IIhbOMY BH3HAYEHHI € J[Ba CKIIQJOBUX EJICMCHTH:
3axiJ TOBHHEH OyTH 3aX0J0M JepKaBH UM BIIHOCHUTHCS 110 Hel, TOOTO BHKIIFOYATH
3aXO0IH, 3aCTOCOBaHi o0co0aMH TPUBAaTHOTO TIpaBa, Ta IIOBHHEH 00’ €KTHBHO
BIUIMHYTH Ha TPAHCKOPIOHHY TOPTIBIIO MIX JepkaBaMu-uwieHamH. Ll mis moske
OyTH YHCTO MOTEHIHO0, ajie¢ MPUYUHHO ITOB’SI3aHOI0 3 3aCTOCYBAHHSIM 3aXOJYy.
Taxi 3ax011 MOKHA TTIOAUTHTH HA TPU KaTeropii:

» 3aX0JH, IO 3aCTOCOBYIOTHCS BUKIIFOYHO J0 IMIIOPTHHX YH EKCIIOPTHUX
TOBAapIB YH ITOCTIYT,

» 3axoau, Mo (GopMaNbHO 3aCTOCOBYIOTHCS SIK 10 BITUM3HSHHX, TakK i
IMIHOPTHUX (YM EKCTOPTHUX) TOBApiB YH TOCIYT, OJHAK (haKTHIHO
BOHH 3aCTOCOBYIOTHCS JIUIIIE IO IMIOPTHUX (I €KCIIOPTHHX) TOBApiB
YH MOCIYT,

» 3axo/d, 10 CTOCYIOThCS SIK BITYM3HSHHMX, TaKk 1 IMOOPTHHX (4H
EKCIIOPTHUX) TOBapiB Y TMOCHYT, $Ki, OJHAK, MNEPEUIKOKAIOThH
BUTBHOMY PYXY, CTBOPIOIOUH OLTBINE TPYAHOIIB ITiAIPUEMCTBAM, SKi
MPAIOOTh 32 MEXKaMH BIINOBIAHOI JIep)KaBU-4JICHA, MOPIBHIHO 3
BITYM3HAHUMH TTiATIPHEMCTBAMH.

CTOCOBHO OCTaHHBOI KaTeropii BUHHKAe Haiibinblie 3anuTaHb. SIK Taneko
Moxke 3aiiti CHiBTOBapHCTBO, BTPYYAlOUKMCh B CYBEpEHHE IIPABO JepikaB, 00
PEryJroBaTH TOPTIiBIIO TOBapaMM Ta IIOCIyraMH, SKIIO 3a3HAYCHUH 3axil HE €
TUCKpUMIiHALIHHAM Ta Ma€ Ha yBasi 3araibHi I Jep)KaBH, TakKi K 3aXHUCT MpaB
CIIO)KHMBAYiB Y HABKOJIMIIHBOTO CEPEIOBHINA, OXOPOHH 3/10POB’sl, 3BHYAiB YeCHOT

! Cripasa 8/74 Procureur du Roi v. Dassonville. 3sit 1974 p.837.
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TOPriBJi, KyJbTYpHOI CHAIIIMHK, NpOMHCIOBOi BiacHocti? Ha me nuraHHA He
MOJKHa JaTH BIANOBiAI B aOCONIOTHHX TEpPMiHAX, BU3HAIOYM IIOBHOBAXXCHHS 3a
CriBTOBapHCTBOM YH BiJMOBISIFOUM il y OyOb-AKid MOXKIIHBOCTI BTpPYYaHHS.
Hanexwna Biamosine 3’sBunacs y cupasi Cassis de Dijon.

3rifgHo 3 piOICHHSAM Y IIii crpaBi, 3Baxkaroud Ha Te, mo CIiBTOBapHCTBO HE
3MICHUIO JKOJHUX CHUTBHUX YH TapMOHI30BaHMX 3aXOJIB, JCpiKaBH-WICHH
MOXYTh IIJIKOM 3aKOHHO CaMOCTIHHO pEryJioBaTH TOPTiBIK TOBapaMH Ta
MOCJIyraMU, BKJIOYAI0YM TOBAPU Ta MOCIYTH, [0 IMIOPTYIOTHCS 3 IHIIUX JCPIKaB-
unieniB. OHAK, SKIIO PEryJIsiiiHI 3aX0 JIepKaB-YIICHIB HETATUBHO BILIMBAIOThH
Ha TPAHCKOP/IOHHY TOPTIBIIIO MiX JepiKaBaMU-YIICHAMH, Ta HE € OOIPYHTOBAHUMU
“000B’SI3KOBOI0 BHMOTOI0 CYCIIJIBHHX IHTEpPECiB”, TO BOHHM MiANAJAIOTh IIiJ
3abopony JloroBopy. OOMexeHHs, SKi HETaTHBHO BIUIMBAIOTH HAa IMIOPT TOBapiB
YH TIOCNIYT, B IJIOMY TOB’S3aHI 3 HEBIAMOBIMHOCTAMH MK HOPMaMH, SKi
3aCTOCOBYIOThCS y JIePKaBi MOXODKCHHSI Ta Yy JAEPXkKaBi MPU3HAYCHHS. Y IbOMY
BUIIAJIKY Jep)KaBa-4CeH MPH3HAYCHHS HE MOXE CTABHUTH MOMIIUBICTH IMIOPTY Y
3aJIeKHICTh B aOCONFOTHOI BIATIOBIAHOCTI TOBapy UM MOCIYTH CBOIM BIIACHUM
HOpMaMm, a MOBHMHHA JIOMYCKATH HA CBill pPUHOK TOBapHW Ta MOCIYTH, SIKi TIiCHO Ta
3aKOHHO OyJIM BUTOTOBJICHI Ta 3’SBUIIMCh HA PUHKY BiJIIOBIZHO 10 HOPM JepKaBH
MOXOJ/DKEHHS. 30KpeMa, Jiep)KaBa NpPU3HAYCHHs [MOBMHHA BH3HABATH pE3yJbTaTh
OyIb-SKOTO  aJMIHICTPATHBHOIO YM CaHITAPHOTO KOHTPOIIO, IPOBEICHOTO
BIIMOBIJTHUMH OpPTraHaMH JeP:KaBH TOXOKEHHSI.

Crarts 30 (xom. 36) HoroBopy mpo €C MiCTHTH TepertiK NpHYHH, SKi
BUTIPABIOBYIOTH 3aCTOCYBaHHS IIOJO TOBapiB 3axOfiB, INO €KBiBaJICHTHI
KUTBKICHIM OOMEXCHHSM: OXOpPOHA 3/I0POB’S, TPOMAJICHKUHA IMOPAIOK, TPOMAIChKa
Oe3meka, 3axHCT MPOMUCIOBOI Ta TOPrOBOI BIIACHOCTI, 3aXWCT HAI[lOHAIBHUX
OaratctB Ta iH. OmHaK nepenik npudnH, npuiHATHH Cymom €C Ha BUIpaBIaHHS
MOIOHUX 3aXOfiB, € HabaraTo MIMPIIUM BiJ MEpeNliKy, 3a3HAYSHOTO Y I CTaTTi.
Jo HHUX HajeXaTb: 3aXHCT TIPaB CIOXKHBAYiB Ta HABKOJHIIHHOTO CEPEIOBHIIA,
YECHICTh KOMEPIIHHUX YTOJ, MOJATKOBHI KOHTPOJIb, CTAHAAPTH3ALlIS, 3aKOHHI ITLTi
€KOHOMIYHOI Ta COIiaJIbHOI MOJITHKH, OaJlaHC MepKaBHOTO OIODKETY Ta OIOKETIB
OpraHiB COIIaIILHOTO 3a0€3IIeYCHHS.

[ouwnnaroun 3i cupasu Cassis de Dijon, Cyn €C po3BHHYB Haq3BUYaiHO
Garare mpereneHTHE MPaBo 3 [bOT0 MUTAaHHA. [{ikaBo 3ayBaXkWTH, IO 3 TOUYKH 30PY
KoHKypeHii CyJ 3acyauB 3aX0Ju A€p>KaB, SIKI BCTAHOBIIOIOTh MAaKCHMAJIBHI I[IHU
Ha TOBapW YW TOCIYTH HAa TaKOMY piBHI, OO MiANPHEMIN, SKi Mand Hamip
3IIICHIOBAaTH EKCIOPT 0 3a3Ha4yeHOl Nep)kKaBH, MOTJIHM IPAIfOBATH TITBKU 3
(inancoBumu 30uTKamu. Taxwum ke anHOM, Cyn €C BU3HAB HECYMICHHM 3 IIPABOM
CriBTOBapHCTBa BCTAHOBJICHHS MiHIMAIBHUX IIiH Ha TAKOMY PiBHIi, III0 IMITOpTEpH
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TOBaPIB YH MOCIYT HE MOXKYTh CKOPHCTATHCS KOHKYPEHTHOIO TIEPEBaror0, siKky BOHH
MaJTn 3aBASKH OUTBII HU3BKii co0iBapTOCTI.

9. epxaBHa gonomora

JepxaBHa IOTIOMOTa pPO3TISAAEThCA Y CT.cT. 8§7—89 (kom. cT.cT. 92-94)
Horoopy mpo €C. OcHOBHI MaTepiabHi HOPMHU MiCTAThCA y CT. 87.

®inocodis momituku CIiBTOBapUCTBa CTOCOBHO JEp)KaBHOI JOMOMOTH
noyisirae 'y HacTymHoMmy. JlepkaBHa Jornomora '"MoOXe BHKOPHCTOBYBATHCS SIK
¢opMa TPOTEKWiOHI3MY MU JONOMOTH HAaIiOHAJHHAM BHUPOOHWKAM, 100
YHUKHYTH HEOOXiITHOI CTPYKTypHOI afgamTaiiii, iHIIMMHU CIIOBaMH, 100 MepeHecTH
TPYAHOIL HA KOHKYPEHTiB y iHmmx paepxkapax"'. ToMy, B HNpUHLMII, Aep:KaBHA
JIOTIOMOTa HECyMiCHa 3 TOJITHKOI KOHKYpEHIIil, i cTaTTs 87 MICTHTh 3a00pOHY
HaJaHHS Takol JOIOMOTH. Y 3B’3Ky 3 UM repen Komiciero mocrano 3aBaaHHs —
KOHTPOJIOBATH BHKOHAaHHSA 1€l 3abopoHm. Kpim Toro, i Oymu HanmaHi
NOBHOBa)XCHHS ILIOJO HPUMYIUCHHS IEpXKaBH-WICHA, SKa IOpYyLIye 3ab0poHYy,
NPHUITMHUTH NPOTU3aKOHHY IOBEIIHKY Ta HaBiTh IIOBEPHYTH OyIb-SIKY TPOLIOBY
cyMy, sika Oyiia HaJaHa BiAMOBiTHUM OeHedimiapam 0e3 morepe HhOTo O3B0y Ha
te Komicii.

PunkoBa exkoHOMika, fka 0a3yeTbCs Ha HEBUKPHBICHIH KOHKYpEHIIi, €
OITHIEI0 3 OCHOBHHX XapakTepHCTHUK €Bpomerickkoro CIiBTOBapHCTBA, OIHAK
KOHKYPEHIIisl caMa TI0 co01 He € TOCTATHBOIO JUTA JOCSTHEHHS I[isIeil, BCTAHOBICHIX
CriBTOBapHCTBOM Ta BH3Ha4YCHUX y CT. 2 JloroBopy mpo €C. [lep:xaBHa gomomMora
MoOJke OyTH KOPHCHHM Ta HaBiTh HEOOXITHUM IHCTPYMEHTOM JJISI JOCATHEHHS ITHX
miet. ToMy mOTpiOHO 3BaYKEHO OIIHIOBATH TakKe SBHIIE, 5K Jep’KaBHA JOMOMOTA,
BPaXOBYIOUH MOPSA 3 ii HEraTUBHUM BIDIMBOM Ha KOHKYPEHIIIO TaKOX 1 IepeBardy,
AKi BOHa B OaraTbox BHUmMagkax Hamae. CTpykTypHa TmepeOyaoBa Taiy3ei,
MOCWJICHHSI KOHKYPEHTHO3MaTHOCTI mimmpuemMctB €C Ha CBITOBOMY pHHKY,
O6opoTtsba 3 6e3po0ITTAM, OJHAKOBHII PETIOHANBHUI PO3BHTOK — BCHOTO IIHOTO
Ba)KKO JIOCSATHYTH 0e3 nepxkaBHOI nomomoru. Toi ¢dakr, mo came CriBTOBapUCTBO,
3aBIJKM pi3HOMaHITHHM (OHIAM, Haga€ IOTMOMOTY y OCOONMBUX OOCTaBHHAX,
MiATBEPKYE, IO JOMTOMOTa € HEOOXITHUM IHCTPYMEHTOM €KOHOMIYHOI OJITHKH.

Horosip mpo €C nHamae Kowmicii, OkpiM ITOBHOBa)X€Hb KOHTPOIIOBATH
HaJaHHSA JOIOMOTH Jep)KaBaMHU-WICHAMH, TAKOX INOBHOBA)KCHHS MOHITOPHHTY
Takol JIONOMOTM 3TiHO 3 KOMIDICKCHOIO CTpareri€ro, ska Mae Ha MerTi
30anmaHcyBaTH TOTpe0y B KOHKYpEHIN{ 3 IHIMMMH Ba)KIMBUMH COIiaJbHAMH Ta
eKOHOMIYHUMH [imsiMA. Kowmicis 3IiHCHIOE CBOIO MisTIBHICTH 3 KOHTPONIIO Ta

! Commission — 12™ Report on Competition Policy (1982) n. 158
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MOHITOPHHTY JTOTIOMOTH B paMKax MOJITHKH, fKa, sK i OyJb-sKa iHIIA MOJITHKA,
3aNIeKUTh Bill PO3BUTKY Ta 3MiH CEKOHOMIYHHX, ICTOPHYHHX Ta IIOJITHIHHX
00CTaBHH.

CucrtemMa KOHTPONIO 3a JIEPXKABHOIO JIONIOMOTOIO, SIKMH 3JiIICHIOEThCS HA
migcraBi [loroBopy mpo €C, He TIpPYHTYEThCS BHKIIOYHO HAa BHHATKOBIH
kommetreHmii Kowicii omiHIOBaTH CyMICHICTH OyIb-SKOI IepXKaBHOI JOMOMOTHU 3
BHYTpIIIHIM puHKOM. HacmpaBni, Bce Oimpmry ponp y MHilf cHCTeMi BimirparoTh
HaIllOHAJBHI CyIH.

®opmyioBanHs HOpM [JoroBopy npo €C mono Aep:kaBHOI TOIOMOIU HE
3MmiEmIocs 3 1958 p. Xoua i HOPMH 3aCTOCOBYBAJHCS 3 CaMOTO ITOYATKY
icHyBanHa €C, me JOHeIaBHA BOHHM HE BHKJIMKAIM TaKOi )K 3aI[iKaBICHOCTI, 5K
HOPMH, 1[0 CTOCYIOTBCS IiSTIBHOCTI HiIMPHEMCTB. 3pO3yMilo, 3a Bech LEH Hac
Kowmicist Ta Cyn €C po3riisiHyIH psizt CIIpaB CTOCOBHO JIEPKaBHOI I0TIOMOTH, OJTHAK
KUJIBKICTh WX CIIpaB HE BiATIOBifana NiCHOMY BIUIMBY JAEp’KaBHOI JOITOMOTH Ha
KOHKypeHIifo. KpiMm Toro, me mHUTaHHS, B IHIOMY, BKIOYAIOYH IIPOILECYATbHI
HOPMH, CTpPaKAajJo BiJl HEAOCTATHBOI IPO30POCTI Ta OO0I3HAHOCTI CYCIIIBCTBA
II0JI0 MOJJIMBOCTEH, SKi MICTATHCS B IUX IOJIOKCHHSX. 3a OCTaHHE AECSATHIITTS
MaB Miclle AWHAMIYHUA PO3BUTOK 3aCTOCYBAHHS IIOJIOKEHb MPO JEPXKABHY
nonomory. CTBOpEeHHS BHYTPIIIHBOTO PHHKY BUMArajo OiIbI CyBOPOTO KOHTPOIIIO
3a MOBEIIHKOK JepxkaB y mili obmacti. [Ipomec 06’emnannas HimewunHm 3 myxe
3HAYHOIO JICP)KaBHOIO JIOTIOMOTOI0 BHMAaraB pECTPYKTYpH3alii MpOMHCIOBOCTI
konumraboi HJIP, a Takok CIpHsSB HAaroJOMIEHHIO HA BaXKJIMBOCTI IUX IMOJ0XKEHb.
3a ocTaHHE JecATHIITTS KinbKicTh pimens Kowmicii Ta Cyxy CriBToBapucTBa y miit
cdepi pizko 30UTBIIMIACE. 3HAYHO 3pOciia TaKoK 00i3HAHICTH CYCHITBCTBA 3aBISKA
MyOJiKamii IOpUINYHUX Ta agMiHicTpaTUBHHX akTiB y OdimiiiHomy BicHuKy Ta
HaJaHHSA JocTymy pno pimens Cyny. 3a ocTaHHI JBa POKM TakKOX 3HAYHO
PO3BHHYJIOCH 3aKOHOAABCTBO W00 JAepxkaBHOI pormomoru €C. Tak mpouecyanbHi
HOPMH, IO CTOCYIOThCS KOHTPOJIIO 3a JIepXKAaBHOIO JOIOMOrow, Oymn
xoaudikopani y Jlupextusi Pagu Ne 659/99 '. Kpim Toro, Jlupexrusa Paau Ne
994/98 ? nana moxuBicts KoMmicii HamaBaTH BHHSTKH i3 3a0opoHu 3a cT. 87 Ha
JIesIKi KaTeropii TOpH30HTANBHOI AepkaBHOI gomomoru. 12 ciuas 2001 p. Kowmicis
3arBepAwia Tpu J{MPEeKTHBH, IO MOIIUPIOIOTH Ieil A03BUI Ha pomoMory y cgepi
npodeciiiHoro HaBYaHHSA, HA HE3HAYHY JONOMOTY, a TAKOX JOIOMOTY IJISI MaJIUX
Ta cepenHiX MiIIpUEMCTB 3,

1OJ L83 0f27.3.99.

20J L142 of 14.5.98.

3 Permamentn Komicii (€C) Ne 68/2001, 69/2001 ta 70/2001, yci onyGrikosani 8 OJ L 10
Bix 13.1.2001.
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Jomomora y Bu3HaueHHi cT. 87 € "OyIp-sIKOI0 JOMOMOTO0, KA HA/TA€ThCS
JIepKABOIO-WICHOM a00 IUIAXOM 3alydeHHS AEp)KaBHUX PeCypciB y Oyab-sKiit
(dopMi, O TmaPUBAE UM 3arPOXKYeE MiAIPBATH KOHKYPEHINIO IIISXOM CIIPHSHHS
JeSKAM MIATPUEMCTBAM 91 BUPOOHHILITBY NIEBHUX TOBapiB".

OCHOBHI €NneMeHTH, SIKi CKIaJaloTh JIEpKaBHY [ONOMOTY Yy 3HAadeHHI
Horosopy mpo €C, € Takumu:

» BHUOIPKOBICTh (JorIOMOra JESKMM IANPUEMCTBAM YK BUPOOHHUITBY
JIeSTKUX TOBapiB),

» HajmaHHs muier  OeHedimiapam (mis  mepkaBu  He 30anaHcOBaHA
3YCTPIYHUMH HisIMH OTPUMYyBada JOIIOMOTH),

» BHUKOPHCTaHHS JeP)KaBHHUX PECypCiB,
» BHUKPHBIICHHS KOHKYpEHLT,

» BIUIMB Ha TOPriBiio BeepeauHi CriiBTOBapUCTBA.

Te, sk ocHOBHa 3a00pOHA Aep)kaBHOI moromMoru onwcana y ct. 87 (1) JEC,
MOKa3ye, IO II€ NMUTAHHA PO3MIIANN 3 BEIMKOI OOEPEKHICTIO Ta THYUKICTIO.
Buximouno Kowmicis y pamkax mpoueaypu 3a cr. 88 JIE€C Moxe BCTaHOBHTH, IO
icHye mopymeHHs 3aboporm 3rimHo 3i cr. 87 (1) JEC. Kpim Toro, Kowicis,
BCTaHOBUBIIH, 1[I0 JONOMOTa MiANaaae mij 3a00poHy 3a cT. 87, HOBUHHA BUBYHTH,
32 BJIACHOIO IHINIATMBOIO Ta HE3AJIEKHO BiJ OyAb-SKOTO 3alHTy 3alliKaBJICHOI
CTOpPOHM, YM HE IiANIaJa€e JONOMOra IIiJi YacTKOBE CKacyBaHHS 3a0OpOHH,
nepexbadene ct. 87 (2) um (3) AEC.

Crarts 87 (2) ta (3) A€EC mepeniuye psa BUAIB IOMOMOTH, sKi € abo
MOXyYTh OyTH BU3HaHI cyMicHUMH 31 CHiTbHUM pHHKOM. Lle € Mo3UTHBHUI MOMEHT
MONITUKA KOHTPOJIIO Ta MOHITOPHHTY J€p)KaBHOI JIOIOMOTH, BCTaHOBJIECHOI
Horosopom.

IcHyroTE TpH KaTeropii MOIMOMOTH, sKi BH3HaHI cyMicHUMH 31 CHUTBHEM
puHKOM 3a cT. 87 (2) AEC:
»  JIOTIOMOTA COLiaJbHOTO XapaKkTepy,

» JomnoMmora sl BiIIIKOMYBaHHS 30WUTKIB, CHOPUYUHEHHX CTHXIHHHM
JIMXOM YH Ha3BHYAWHIMH CUTYAI[iSIMU,

» gnonomora, ska Oyna HajgaHa JeskaM perioHam HimeddwHu, 1o
OB’ A3aHO 3 T MOIUIOM.
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VY cr. 87 (3) A€EC nepepaxoBYIOTECS IIe IT'SITh KaTeropii JOMOMOTH, SKi
MOJKYTh BBKATHCS CyMiCHUMHU 31 CIIIJIBHIM pUHKOM:

> J01IoMora peFiOHaM, B SIKMX JXHTTEBUU piBeHB € HU3bKHM;

» J0omoMora Juisi CHOPHUSHHS BaXJIMBOMY IPOEKTY, IO CTaHOBHUTH
3arajpHUi iHTepec s €Bporu abo ycyBae cepio3HI MOPYIICHHS B
€KOHOMIIII JIepKaBH-UJICHA;

»  JIOTIOMOTa OKPEeMUM CEKTOpaM Ta PerioHam;

» JomoMora Juii PO3BUTKY KYJIBTYpH Ta 30€peKeHHsS I1CTOpHYHOT
CHa/II1HY;

» iHII Kareropil JOMOMOTH, BU3HAYCHI pilieHHAM Paju, npUAHATAM
KBaJIi(hiKOBaHOIO OLIBIIICTIO.

PilleHHs CTOCOBHO TOTO, YH MiANAJA€ KOHKPETHA OMIOMOTa Mijl OJIHY 3 IIUX
KaTeropiit Ta Moxke OyTH 03BOJICHA, 3aNekuTh Big Komicii. BaxmuBo Haronocutn
Ha Jy)Xe 3HAYHUX JUCKpelidHuX MOoBHOBaxkeHHsx Komicil y 3acrocyBaHHI HUX
npasw1. Komicis Haszpana' Tpu kpuTepii, IKUX BOHA IIPH LLOMY JOTPUMYEThCS:

» J0noMora TMOBHHHA 3a0X0YyBaTH MPOEKTH, SIKI HECYTh BUTOMY JUIS
CriBTOBapHCTBA B MIJIOMY, a HE JIISI OJIHI€T 3a1liKaBIICHOT IEpKABH;

» J01oMora rmoBHHHA OyTH HEOOXITHOKO [UIsl 3/1iHCHEHHS POCKTY;

> TNOBMUHHA ICHYBaTH MPOIMOPIIHHICTG MIK PH3UKOM  HACTaHHS
HETaTHBHHX HACHIAKIB M1 KOHKYPEHLIl Ta 3HAaUYeHHSIM METH, Ha SIKY
CIpsIMOBaHA JOIIOMOTa.

Pana Mosxe BTpYTUTHCS TUTBKH Y pa3i HAIBHOCTI TPETHOTO KPUTEPITO.

Cratts 88 JI€C mosicHIOE OCHOBHY Pi3HHIIIO MiX iCHYFOUOO JIOTIOMOTOIO Ta
HOBOIO JIONIOMOTOI0. ICHyroua J0moMora OXOIUIIOE CXEMH JOMOMOTH Ta OKPEMY
JIOTIOMOTY, sika Oyia posnodara Ha MOMEHT HaOpaHHs YMHHOCTI JloroBopom o0
BIATIOBIHOI JEepKaBH-WIEHA, a TAKOXX Ti BHAM JOIMOMOTH, Ha HaJaHHS SKUX
Kowmicis mama mo3Bin 3rigHO 3 mporexyporo ais HoBoi gomomord. [Ipo icHyrouy
JIOTIOMOTY HE TIOTPiOHO IMOTIepeTHhO MOBIIOMIIATH. BoHa MOCTiifHO mepeBipseThes
Kowiciero.

! 12-i 3BiT mpo momiTHKY B cdepi KouKypeHii 1982 p.
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I, HaBmakm, HOBa JONOMOra Ta 3MiHA ICHYIOYOI JOMOMOIHW IiIJIATal0Th
000B’s3K0BOMY TIONIEpeTHFOMY TIOBimoMieHHI0 KoMicii i He MOXXyTh HaJlaBaTHCH,
noku Kowmicis He nmacte Ha 1e no3Boiy. Ilpomemypa, IO CTOCYEThCS HOBOT
nmoromord, BumumBae 3i cr. 88 (3) HAE€C. IloBinoMieHHS MOBHHHE NepeayBaTH
(bopManbHOMY 3aTBEpXKEHHIO JIOTIOMOTM Ta, Y BCIX BHIIQAKaX, ii HaJaHHIO.
HeBukoHaHHs 00OB’S3Ky ITOBIIOMJICHHS Bele MO HEAIHCHOCTI JOIIOMOTH, aJIKe
Jep)kaBa-4JIeH TaKMM YMHOM He BHUKOHala 3000B’s3aHHS, LIO NPSAMO BHHUKAE 3
Horosopy. [TopymeHHs 30008 s13aHHS MOKe OyTH BU3HAHO HalliOHAJBHHM CYIOM,
JI0 SIKOTO MOYKE 3BEPHYTHCS] KOHKYPEHT TOT'0, XTO OTPHMaB JIOIIOMOTY.

Axmo mpo momomory He Oymo moBimomieHo, i Kowicis, sky mpo 1e
noiHdopMyBanu (3a3BHYail CKaproro), BCTAHOBHUTD, II0 JoroMora Oyia HajgaHa y
nopymensst JloroBopy, BOHa HakaXe JepiKaBi-wieHy 3aXKaJaTH IOBEPHEHHS
HE3aKOHHO OTpUMaHoi jgomoMorn (HopMma IIpo mOBepHeHHs). IloBepHEHHsS
HE3aKOHHO HaJaHOl JONOMOTM € OCHOBHUM I{HCTPYMEHTOM  BiJHOBJICHHS
e(eKTHBHOT KOHKYPEHIIii.
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YacTtuHa Il. MpaBuna KoHKypeHuii, Wo
3aCTOCOBYHTbLCA A0 NiANPUEMCTB

OcHOBHI KOHKYpeHTHI HOpMHU MicTsThes y [maBi | Yactuan VI (komwmmras
Yacrtuna V)' Jlorosopy npo €C. Bonu chopmyibopani y 18ox Posainax:

a)  TpaBwia, SKi 3aCTOCOBYIOTHCA A0 mignpueMcts (Pozmin 1);

0) BHAM DONIOMOTH, sIKi Hajae nepxasa (Po3nin 2, kommmHii Posmin 3).

B) Posmin 1 moginseTscs Ha BI YaCTHHU:

r) Yroaum Ta iHIII aHTUKOHKYpPEHTHI 3axonmu (cT. 81, KomumHA cT. 85
HEC),

) 370BXHMBaHHSA JOMIHYIOYMM CTaHOBHIIEM (CT. 82, KONWIIHA CT. 86
aeC).

Jo mporo TakoX MOTPiOHO [JOJAaTH KOHTPONH 3a KOHIEHTPAIi€I0
mianpuemctB. lle mmrtanHsa perymoetbes Permamentom Pamm Ne 4064/89, sxwmit
rpyHTy€eThCs Ha cT. 83 (xommmras cr. 87) JEC Ta Ha cr. 308 (komumHs ct. 235)
JecC.

ABTOp 3p0o0uB crnpoOy MiICyMyBaTH TEMAaTHYHHI MaTepial HACTYIHHM
YHHOM:

» YV Po3uini 1 HaBeJEeHO MOJIOKEHHS MPO IOPUCAMKINIO Ta MPOLEIYpH,
IO 3aCTOCOBYIOTBCA IO AHTUKOHKYPEHTHHX YrOJ Ta 3JOBXHBaHHSI
JIOMiHYIOUYHM CTaHOBUILIEM;

» YV Pozmini 2 HaBeleHI MarepiaibHi HOPMH, HIO 3aCTOCOBYIOTHCS 10
AHTUKOHKYPEHTHHUX YTO/L;

» Posgin 3 MiCTUTP OCHOBHI IIOJOKEHHS IIOLO 3JI0BXKMBAHHS
JIOMiHYIOUYHM CTaHOBUILIEM;

» Po3zin 4 NIpUCBSTYEHO KOHTPOJIIO 32 KOHLEHTPALIIEIO0.

' Tocumanus Ha monoxkenns Jorosopy mpo €C 3ifCHIOOTECS BiAMOBIAHO 10 HyMepalii B
AwmcrepaamcekoMy JloroBopi, skuii gie 3apa3. s mosieTmneHHs IOCTYMy A0 pillleHb Ta
HAYKOBHUX poOiT, ki Oyim omyOmikoBasi 10 1999 p., KokHE TONIOKEHHS, IPY NOCHJIaHHI Ha
HBOTO BIIEpIE, CYNPOBOKYEThCS HyMEpAli€lo, 10 BUKOPHUCTOBYBAJIACS B MOYaTKOBOMY
tekcTi JoroBopy mpo €C, sixa nmisuita 1o npuiHATTS Maactpuxtcskoro JloroBopy Ta Oyna
30epekeHa B HbOMY.
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Po3ain 1. [lonoxeHHs npo ropucaukuito Ta
npouenypwm, WO 3aCTOCOBYHOTbLCA A0
AHTUKOHKYPEHTHUX Yro Ta 3/I0BXUBaHHA
OOMiHYHOYMM CTaHOBULLEM'

BinmoBimHO 10 BHKIANEHOTO y BCTYIHIA YacTWHI O Kypcy IeperiKy
OCHOBHHX HOPM, y IIbOMYy P037ii peACTaBIeHO MOJI0KEHHS PO IOPUCAUKINIO Ta
HpOoLEeAYPH y JTaHUX ABOX cdepax. OIHAK 3 caMOT0 MOYaTKy Tpeda 3ayBakKUTH, IO
B uepBHi 2000 poky €poneiickka Kowmicis npesicraBuia nponosuiio?, ska Mana
Ha METi paJWKalbHO 3MIHHTH iCHyrouy curyarito. 16 rpymas 2002 poxy Panma
npuitHsia Ha mid migcrtaBi Permament (€C) Ne 1/2003 cTocoBHO iMIureMeHTarlii
KOHKYPEHTHHUX HOpM 3a cT.cT. 81 Ta 82 Jlorosopy’.

Crarrtsa 81 IE€C:

1) BuU3Hae HecyMiCHUMH 3 yMoBaMu CHIJEHOTO PHUHKY Ta 3a00pOHSE YKJIaJCHHS
MDK MiANPHEMCTBAMH aHTHKOHKYPEHTHHX YrOf, SKi MOXYTh BIUIMHYTH Ha
TOPTIBITIO MiX JepkaBaMH-wieHaMu (11. 1);

2) mepenbavae aBTOMaTHYHE BU3HAHHA TaKUX YToJ HeliCHUMH (1I. 2);

3) Hagae MOXIIMBICTh 3BUTBHEHHS 3-IMiJ 1ii 3a00pOHH yroj Ta pillleHb, SKi
HAJAl0Th IEBHI Ta JOCTATHHO BAroMi IMepeBard, M0 KOMIICHCYIOTh IIKOLY,
3aro/isiHy BHACTIIOK aHTUKOHKYPEHTHOTO XapakTepy yrox (. 3).

Crarts 82 JJ€C Bm3Hae HecymicHmM 3 ymoBamu CIiIBHOTO PHHKY Ta
3a00poHsie  Oyab-sKe 3JOBXHWBAHHS JIOMIHYIOUHMM IIOJIOKEHHAM 3  OOKYy
MiIPUEMCTBA, [0 MO>KE BIUIMHYTH Ha TOPTIBIIIO MK KpalHAMH-YIEHAMHU.

Cratts 83 (xoxn. 87) J€C nagae Pani nOBHOBa)KeHHS, 32 YMOBU TIPUAHSTTS
pimreHHs KBanmiikoBaHOIO OiNBIIiCTIO, Ha mpomo3umito Kowmicii Ta micms
KOHCYINbTalil i3 €BporeiicbkiM [lapmamMeHTOM, TpUIMATH BIATIOBIAHI PETJIAMEHTH
JUIL peaizamii NMPHUHIUINB, BUKIAACHUX y cT.cT. 81 Ta §2 JEC*. Uini, ma sxi
CIpsSMOBaHI I 3axoau, MicTatbes y cr. 83 (2) JE€C. Buxomsum 3 miel
3aKoHOMaB4YOo1 0a3m, Panma npuitHsiia HI3KY HOPMAaTHBHO-TIPaBOBHUX akTiB. [leprmm

! Buxomsum 3 MipKyBaHb SCHOCTI BHKIAAGHHS MaTepialy, BiAMOBiZHI mpaBmma, sKi

3aCTOCOBYIOTHCS 10 KOHTPOJIIO 33 KOHIICHTPAILII€I0, PO3TILIAIOTECS OKpeMo y Po3aini 4.

% TIpomO3HILis He CTOCYETHCS TPABHIT 460 MPOLEAYP MOA0 KOHTPOIO Hal KOHICHTPAIII€IO.
*OJEC L 1 Bin 4.1.2003.

* Crix 3asHaumTH, WO Hi B AMcTepaaMcbkoMy, Hi B HirpkoMy JloroBopax IMio CTaTTio He
OyJi0 ITOTIOBHEHO 3 METOI0 HajaHHA Ounbmroi Bmaam €Bpormeiicbkomy I[lapmamenty. Lle
CBIIYNTH TPO BHUHITKOBY OOEPEXKHICTh [AEpXKAaB-WICHIB y MHTAHHAX, LI0 CTOCYIOTBCA
BUKITIOYHOTO KOHTpOJI0 Pagu npu 3actocyBanHi mojoxeHs cT. 81 Ta 82 JIEC.
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i Hailbinpl BaskauBMM OyB OpuiiHsTHit y 1962 poui Pernament Pagu Ne 17,
3aMiHeHuid, 3 16 rpyans 2002 poky, Pernamentom Pagu (€C) Ne 1/2003.

1. MNonoxeHHA NPO OPUCAUKLIO

BinmoBimHO 1o momepeaHbOi cUcTeMH, sika icHyBaTuMme 40 1 Gepe3ns
2004 poky, Kowmicis Ta HaumioHaNbHI Cyqu KOPHUCTYIOTBCS IapajeibHOI0
IOPUCIUKIIIEIO I0JI0 BCTAHOBJICHHS (DaKTy MOPYILIEHHS 3a00pOHU, SKa MICTUTBCS Y
cr. 81 un 82 JIEC. 3 inmoro Ooky, us cucrema Hanae Komicil BUKIIIOYHY
KOMIICTCHIIIO I[0JI0 HAJaHHS 3BUILHEHB 13 3a00pOHHM 32 YMOB, NepedavyeHux y CT.
81 (3) 1€C. Komicis peaiizye 1ie 3aBJaHHS [UITXOM MPUAHATTS OKPEMHX PillICHb
BIJITIOBIZIHO JI0 MpoIlecyanbHuX mpaBui Pernmamenty Ne 17 a00 HUISXOM MPUHHSTTS
PernaMeHTiB, 110 MIiCTSTh IPYNOBI 3BIIbHEHHS.

HacninkoM icHyBaHHs Takoi HapajieibHOI Ta BHKJIIOYHOT FOPUCIMKLIT € Te,
M0 Yy BHIQJAKY, KOJM JO HAlliOHAIBHUX OpraHiB 3BEPTAIOTHCS 3 IPOXAHHIM
BCTaHOBHUTHU 3a00poHy BiAmoBiauo a0 cr. 81 (1) JEC, ocTanHi He MalOTh IpaBa
BU3HAYATH, UM MiJNagae KOHKPETHA yroja Iij MOJIOXKEHHs IIPO 3BUIbHEHHS 3TiIHO
31 cr. 81 (3) A€EC. BukimouHa OPHUCOHKINS IIOJ0 IOT0 HaIeXuTh Komicii.
HauionaneHuii opraH y BHMNaJKy, KOJM CTOPOHA YroJd MiJHIME Take MHUTaHHS,
MOXe€ JIMIIEe NPU3YNUHUTH ITPOBA/KEHHs, 4ekaioun Ha pimenHs Kowicii, sxe
NPOSICHUTH cHTyalito. OueBHIHI MPUYMHE HOPMAJIBLHOTO 3JIIHICHEHHS IPaBOCYIs
pOOJISITh TaKy MEPCIEKTHBY Ay>Ke HENMPHUBAOIMBOIO SIK JUIS HAI[IOHAJIBHUX CYJIIB, TaK
1 uIst 3a1iikaBieHux cropid. Came TOMy Ha ChOTOJIHI KiJIbKICTh ITO/iIOHUX 3BEPHEHb
JI0 HAIIOHAJIBHUX CY/IIB € YK€ HE3HAYHOIO.

Curyanito  ciijy po3risiaTh  TOYKH  30py OOOB’SI3Ky, BBEIEHOTO
Pernamenrom Ne 17, mpo moBinomienus Kowmicii mpo Bci yroam sik HeoOXimHOT
HepelyMOBH JJIsl OTPUMAaHHS IIpaBa Ha 3BUIBHEHHs BianosinHo 1o ct. 81 (3) AE€C.
OkpiM BHIIQJIKy T'PYHOBUX 3BUIBHEHb, MIANPUEMCTBA — CTOPOHHU YIOJH, SIKA MOXeE
BIUIMHYTH Ha KOHKYPEHIIif0, 3000B's13aHi, SIK MiHIMyM, CrIoBicTUTH TIpo Iie Komiciro,
11100 MaTH MOJJIUBICTh CKOPHCTATHCS 3 TIepeBar, sKi Hajae Taka (opMajbHICTh. B
pe3yJbTaTi BUHKKIIA TPOMI3JIKa aJIMiHICTPATHBHA CHCTEMa — IPUYHMHA 3BOJIIKAHb Ta
HeBJI0BOJIeHHs. OOMexeHa KUIBKICTh MepcoHaty B ciyx0ax Kowicii, 30ibI1eHHs
yucia fepxas-wieHiB €C Ta nmepcneKTuBa MoJaibIioro Po3MKPEHHs CBiAYaTh Ipo
HEOOXIHICTh HeraiiHoi pedopMmu.

! Permament Pamm Bin 6 mororo 1962 p. Ne 17/62 - OJ n. 13 Bix 21.2.1962 p. Lleit
PernmamenT moTim Kinbka pasiB meperysigascs, BoctanHe y 1999 p. (OJ L 148 Bix 15.6.1999
p., CT.5), aie BiH BTPaTUTH CBOIO YHMHHICTE 3 1 Oepe3nsa 2004 poxy, koyiu Habepe YMHHOCTI
Permament Ne 1/2003.

29



Konkypenthe mpaso €C

Hoguit Pernament Paam 1/2003 nependavae BiAMiHy CHCTEMH OTpPUMaHHS
MOMNEpeHhOro J03BOJY HUIIXOM MoBigomiieHHs (notification) Ta 3aminy ii
CHCTEMOIO FOPHIMYHOTO BHHSITKY. B pe3ysbrari 1[bOTo NapajielibHa IOPUCIUKIIIS
HalliOHAJILHUX OpraHiB Oyje MOmMpPEeHa Ha 3acTOCYBaHHS IOJIOXKEHb IIPO
3BUIbHEHHs 3a cT. 81 (3) A€C. Takum 4uHOM, y MaiiOyTHROMY 3BUILHEHHS MOXeE
Ooytu Hamane abo Kowmici€ro, sk BOHa II¢ POOUTH CHOTOJHI, a00 HAIIOHATBHUM
CYZOM YU HaliOHAJIHLHAM aHTHMOHOIOJbHMUM opraHoM. CucTema IOBiJIOMIICHb
Oyne BigMiHeHa, a JJIsi BUKOHAHHS yroJ, IO BiAnoBigaroTh BuMoram cr. 81 (3)
JEC, He motpibHO Oyne oTpuMmyBaTH momnepeaHii no3ein. [lignpuemcrtsa, sKi €
CTOpPOHAaMHM YroJiv, NOBUHHI OyayTh Ha BJIACHY BIJIOBIAIBHICTH MEPECBITUUTHUCS,
II0 JIOTOBIp € CyMiCHHM i3 KOHKypeHTHUMH HopMamu €C.

2. BctaHOBnNeHHA dakTy nopyLeHHA 3a60poHu BignoBigHO A0
ct.cT. 81 Ta 82 1€EC

Pernament Ne 17 Tta Persament 1/2003' miaTBep/ukyroTh MPHMHIMIIOBE
TMIOJIOXKEHHS TIPO 3a00pOHY AaHTUKOHKYPEHTHHX YTOJ[ Ta 3JI0BXXUBAHHS JOMIHYIOUHM
cra”oBueM. Llg 3a6opoHa BumiuBae Ge3nocepenuso 3 Jlorosopy, a ¢popmanbHe
pilIeHHs1 HaliOHAJILHOTO OopraHy abo opraHy CriBTOBapuCTBa, SIKE BCTAHOBIIIOE
HOpYIICHHS 3a00POHHU, Ma€ CyTO JeKIapaTUBHUII XapaKTep.

Jlo cborojHi rojOBHE 3aBJaHHS 13 3a0C3MCUCHHS OTPUMAaHHsS 3a00pOHH
BifmoBiaHO 10 cT.cT. 81 Ta 82 JIEC BukonyBana Komicis. ¥ ct. 85 (komn. 89) 1€C
creliajbHO MijgKpecioeTbes 1ie 3aBnanHs Kowicii. Skmo Kowmicis Bcranomroe
MOPYILIEHHsI, BOHA, K MPaBHJIO, HAJICHJIAE CTOPOHAM PEKOMEHJALII0 MPHIHHUTH
HOpYIIeHHsT abo 3JI0BXHMBaHHA. SIKIIO CTOPOHM HE BHUKOHYIOTh PEKOMEHJALIiIo,
Kowmicist npuiiMae pileHHs, Mo 3000B'I3ye MiANPUEMCTBA, SIKI HOro OTpUMaiy,
NPUNMHUTH TIOPYLIEHHs (Hakas) . PilleHHs MoOXe TakoX MiCTUTH TO3UTHBHI
3000B'13aHHs BUKOHATH SIKYCh KOHKpeTHY Aito. Pernament 1/2003, crimparourch Ha
HOMEepeIHE TPELE/ICHTHE IpaBO, KOHKPETH3YE e achekT, HUIIXOM YiTKOTo
HAJIaHHS MOXJIMBOCTI 3aCTOCYBaHHS 3aXOJIB CTPYKTypHOTO XapakTepy abo
3aXO0JliB, W10 CTOCYOThCSA MOBEMIHKM®. 3MIiCT Takux pillleHb MyONiKyeThCs B

' Cr. 1 Pernamenty Ne 17, wactuan 11 3; cr. 1 Permamenty 1/2003.

2 Permament Ne 17, cr. 3— 7 (1) Pernamenty 1/2003.

3 Permament 1/2003, cr. 7(1). SIk mpHKman 3axXOfiB CTPYKTYPHOTO XapaKTepy MOXKHA
HAaBECTH MPUIHC IIOJO BIJHOBICHHS NONEPEIHBOI MPaBOBOi CHUTYallil IUIAXOM JiKBiZamii
Iif04nX KOMIaHii ab0 CHUIPHOTO MiJNPHEMCTBA, a SIK MPHKIAJ MPHITUCY, IO CTOCYETHCS
MOBEMIHKY — HaKa3 MOYaTH MOCTa4aHHs JUCTPUO'IOTOPa, 0 OYB 00'€KTOM TUCKpUMIHAILLI].
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Od¢imianmsHOMYy BicHUKy €Bpormeiicbkoro CriBroBaprcTBa 0€3 PO3TOJOUICHHS
KOMEpIIiIfHOT TA€EMHHIII BiATOBITHIX Hi,I[HpI/IeMCTBl.

Kowmicis € He enuHUM OpraHoM, IO BiIIIOBiae 3a JOTPUMaHHA 3a00pOH,
BcTaHOBIeHNX JloroBopoM. Ili mMOBHOBaXCHHS HaJeKaTh TaKOXX HALliOHATBHUM
CydaM Ta HaliOHaJbHAM AaHTUMOHOIIONFHIM OpraHaM, TOMY JO HHX MOXe
3BepHyTHCA Oyab-sKka i3 3amikaBleHHX cTopiH. B ocrtamHi pokm Kowicis
Hamarayacs 3a0X04yBaTH OiJbII TICHY B3a€MOJII0 3 HAlliOHAJHHAMH CYHaMHU IS
MiABHIIEHHS e()eKTUBHOCTI BIIaCHOL nismeHocTi?.  Kowicist  3a3Haumia, oo
TOJIOBHUM HarpsMoM ii MaitOyTHBROI MOITiTHKY OyJe HaJaHHS MPIOPUTETY CIIPaBaM,
II0 TIPEICTABIAIOTH "3HAUHMUH iHTepec s CriiBToBapucTBa'.

Pernament 1/2003° nigTBepi/uKye IO JIHIKO MOBEIHKM Ta BOJHOYAC
MICTUTH OLIBLI YiTKO C(HOPMYJIbOBAHWI NMPUHLMII MapajeibHoi ropUcauKLii. Bin
nepeabavae po3MOALT 3aBJaHb 3 METOI 30CpEeKeHHS CSPEKTHBHOCTI 3a00pOHHU
AQHTUKOHKYPEHTHHX [ii. 3ampoBaJUKEHHS CUCTEMHM IOPUJIUYHOTO BUHATKY
3000B’sDKE KOXKHHMU KOMIIETCHTHHI OpraH, BiAMOBIIaTbHUI 32 BUBUCHHS BHUIIA]KIB
moxJuBoro nopymenHs cr. 81 (1) A€C, po3mmpuTi MeXi Takoro BUBYEHHS, a
TAKOX, 3TIHO 31 CBOEK KOMIICTCHIIIEI BH3HAYUTH, YM OyJO BHKOHAHO YMOBH
3BUIbHEHHS BiAmoBinHo j0 ct. 81 (3) AEC.

3. CaHkuii 3a nopyweHHs 3a6opoHun BignoBigHo o ct. 81 (1)
abo 82 1€C

Pernament Ne 17* magap Kowmicii moBHOBaxeHHs Haknazatd mrpadu Ha
HIiINPUEMCTBA, SIKI MOPYIIYIOTh 3a00poHu. Taki mrpadum MOXKYTh CAraTH OCUThH
3HayHKX po3mipis: Bix 1 000 mo 1 000 000 eBpo abo 10% obopoTy 3a (iHaHCOBHIA
pix, mwo mnepeaye nopyueHHo. Kowmicis mupoko BHKOpUCTOBYE ne npaBo. Cyn
CriBroBapucTBa B IJIOMY Takox miarpumye noiituky Kowicii. llrpadu HOCATH
aJIMiHICTpaTHBHUI, a He KpuMiHaibHUi Xapakrep. Cyn €C mae HeoOMEKeHy
IOPHUCIUKINIO MIONO PO3MIIAAY amejslii, sKi cTocyroThes mrpadis’. PersiaMent
1/2003° nigTBepaKye Li HOBHOBa)keHHs KoMicii HUISXOM crpomieHHs (HOpMyIIH:
BCTAHOBJICHA €JMHA BEpXHA Mexa po3Mmipy mrpady Ha piBai 10% pigHoro
obopoty. Baprto Takox 3azHaumtd, mo 3 1996 poky Kowmicis BBena mnpakTuky

! Permament Ne 17, cr. 21. Pernament 1/2003, cr. 30.

% Jlu. Tlosizommenns Kowmicii Big 13.2.1993 1po criBpoGITHALTBO HAIOHANBHIX CY/UIB 13
Kowmiciero OJ 1993 C 39.

3 Permament 1/2003, ct. ct. 4, 5 Ta 6.

4 Permament Ne 17, cr. 15.

3 Cr. 229 (xom. 172) JIEC.

8 Pernament 1/2003, ct. 23(2).
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"mo0xaIMBOCTI" 10 yJ9acHHWKa YTOHIH, SIKUA MOOpOBiNBbHO 3i3HaeThess Kowicii B
ICHYBaHHI KapTelo: MPAKTUYHO I BHPAXKAETHCSA Yy 3MEHIICHHI PO3Mipy mTpady.
Take 3MeHIIEHHS MOXe OYTH CYyTTEBUM, ajie HIKOJM He Oylie HOBHUM.

Kowmicis Moke Takok HaKIagaTé mrpadu Ha MIANPHEMCTBA 33 TOPYIICHHS
npoIiecyaJbHUX HOPM (HaJaHHS HempaBanBoi iH(opMarliii, BiIMOBa y MPOBEACHHI
KOHTpOJI0, TomIo). llITpadu B mux Bumaakax xoxmBatoThees Bix 100 mo 5 000 €Bp01.
Persament 1/2003 minTBepmKye I11i TOBHOBaKEHHS, OJHAK BUOWpae, Ipu
BU3HAYCHHI BEPXHBOI MeXi mTpady, Kpurepii, 1o 0azyeTbcsi Ha IHQIALIHHOMY
pusuKy: mrpad Moxe csrath MakcuMmyM 1 % Bix pi4vHOro 00OpOTY BiZIIOBITHOTO
nmiipueMcTBa’.

Pernament Ne 17 namae Kowmicii npaBo HakiiajaTH NEHIO, 1100 CIIOHYKaTH
TiITPHEMCTBO BUKOHATH po3nopsypkenHs Kowicii’. Posmip neni Moxe cknajatu
Big 50 mo 1 000 eBpo 3a JeHb 3aTPUMKH BUKOHAHHS PO3MOPSIKEHHA. PeriameHTt
1/2003 * 3amiHioe 1i abCOMIOTHI 3HAYEHHS OLIBII THYYKHM KpuTepieM 5%
IIOJICHHOT'0 O00OPOTY MiJIPHEMCTBA 3a JieHb 3aTpuMKH. Lli caHkuii Takox He €
KpuMiHaibHO-IpaBoBuMH, a Cyny CriBTOBapHCTBa HAJAETHCS HEOOMEKEHHH
KOHTPOJIb HaJl HUMH.

Komiciss He Ma€ TMOBHOBaKE€Hb, SKHMH BOJOJIIOTH  HAI[lOHAJIbHI
AQHTUMOHOIIOJIBHI OpPTaHM — a came, BHIABaTH PO3IOPSKEHHS, SIKI NPUIUCYIOTh
NpU3yNUHEeHHsT a00 HaBiTh NPHUIIMHEHHS AiSUIBHOCTI IIJANPHEMCTBA, L0 OyJo
BU3HAHO TOPYLIHUKOM IPAaBUIJI KOHKYPEHIIIi.

4. MpouecyarnbHi NOBHOBaXXeHHS

Oxpim mpaBa HakmagaTh ¢iHancoBi caHkiii, Permament Ne 17 i HoBuii
Peraament 1/2003 nanarore Komicii BaxiiBi npoliecyainbHi MOBHOBaKEHHS JUTS
TOTO, 00 CIIPHUSATH y BCTAHOBJICHH] MTOPYIICHHSI.

Komicis mae npaso Ha oTpuManHs iHdopmalii’, ske Moxe OyTH
3aCTOCOBAHO OE3MOCepeIHO JI0 MIANMPHUEMCTB. 3MIMCHEHHS I[OrO IIpaBa
nopinsierbcss Ha JaBa  ertanu. Crowarky Kowicis Hajcuiae BiIIOBiIHOMY
HiINPUEMCTBY 3allUT Ha OTpUMaHHs iHpopMauii. Y 3anuTi HEOoOXiZHO BKazaTh
IOPUAMYHY MIJICTaBy Ta METy, a TakoX HoiH(opMmyBaTu anpecara mpo IuTpadHi
CaHKLII y pa3l HaJlaHHs HUM HeBipHOI iH(popmaii. IlignpreMcTBO He 3000B's13aHe

! Permament Ne 17, cr. 15.

2 Permament 1/2003, cr. 23(1).
3 Permament Ne 17, cr. 16.

* Permament 1/2003, ct. 24.

5 Pernament Ne 17, cr. 11.

32



BUKOHYBATHU 3aITUT. SIKIIO IMiIIpHEMCTBO He Haaae iHpopmamito, Kowmicis mpuitmae
(hopManbHe pilIeHHS, B SKOMY 3a3HAYa€ThCs HEOOXigHA iH(popMalis Ta KiHIeBHIA
TepMiH 1i HajgaHHsA. [IpuMycoBe BHKOHAHHS PIIICHHA aJpecaToM TIapaHTYEThCs
MOYIIMBICTIO 3aCTOCYBaHHsA 10 Hboro mrpadis Ta mewi. Persament 1/2003' ne
MICTUTB CYTTEBHX 3MiH I[UX NOBHOBAXXEHb.

OkpiM 1mporo, KoMicis Mae HpaBo Ha pO3ClifyBaHHA’, TOOTO IIPaBoO
3IIMCHUTH PO3CIiyBaHHs Oe3II0CEPEHbO B TOJIOBHOMY O(icCl MiApueMCcTBa, JUIs
TOrO, 100 BUBYMTH OyXraaTepchKi KHUTH Ta IHIII JIJIOBI 3aIicy, 3poOUTH Komii 3
HHX, 3allUTaTH YCHI NOSICHEHHs Ha Mmicui abo BinBimatu OyJb-siKi NMPUMILICHHS,
TEpUTOPIi Ta TPAHCIIOPTHI 3aCO0M MiANPHEMCTBA. SIKIIO MiIPUEMCTBO OITUPAETHCS
po3ciifyBaHHIO, iHCcekTopu Komicii MOXYTh MHPOBECTH HOTO 3a JIOMOMOTOI0
odiuiitHux ocib JepkaBU-wieHa, B SKiil BUKOHYETHCS PO3CIiyBaHHsS. 3BUYAIHO,
Ha MiANPUEMCTBO 3a3JaJieTilb HaJCHUIAETHCS IOBIOMIICHHSI NP0 Taki BI3UTH 3
METOI0 PO3CIiJyBaHHS, a caMe pPO3CIiJyBaHHS 3IIMCHIOETBCS 33 3TOJIU
3amikaBinenol  ¢ipmu  (oOpoBUTEHI  po3chimyBanHs). OpnHak, OUTBLIICTH
po3ciifyBanb € "OOOB'I3KOBUMH poO3cCiigyBaHHsMHU". [HOMI, Ui OTPUMAaHHS
pe3yabTaTy, pO3CHiIyBaHHS HEOOXiqHO mpoBecTd HecnofmiBano, 1 Cyxa
CrhiBTOBaprcTBA BH3HAB  3aKOHHICTh TaKMX Jii. SIKIIO  OiAMPUEMCTBO
BIZIMOBIISIETHCS JIaTH 3TOJY Ha PO3CIHiAyBaHHs, 0diLiiiHi 0coOM AepkaBU-uIIeHa, 1€
BOHO TMPOXOJNTh, 3000B's3aHI HajaTH JomoMory iHcmektopam Kowicii, mo6
3pOOMTH MOXXJIMBMM HOro TIpoBeieHHsA. BinmoBa Hajgatw jonomory abo
BUCJIOBJICHHST CYMHIBIB III0JJ0 HEOOXIJHOCTI PpO3CIiJyBaHHS € HOpPYLICHHIM
3000B'13aHb 10 BinHomeHHIO CHiBTOBapHCTBa 3 OOKYy BIiJIOBIIHOT JepKaBu-
ujeHa’.

Pernament 1/2003 po3midpuB e NOBHOBAKEHHS 3 METOIO BHIIPABIICHHS
JESIKAX HEIOJNIKIB, BHSBICHUX TIIONEPEAHBOI0 TPAKTHUKOK. 3aJEeXHO BiA
MOMEPEHHOTO JI03BOJIy CYJOBOTO OpraHy, IO Mae€ OPHCAMKINIO 3a MiCHeM
3HAXOJ/DKEHHS, NTOBHOBa)XXKEHHs iHcHekTopiB CIiBTOBapHcTBa Ha PO3CIiLyBaHHA
MOJXXYTh OYyTH TIOIIMPEH] Ha iHIII MPUMIIMIEHHS, HIXK Ti, Ie TATPUEMCTBO 3IiHICHIOE
CBOI0 [IiSUTGHICTH, 30KpeMa, Ha TIPHUBAaTHE JKUTIO KEpIBHHUITBA 1 MEPCOHATY
MiATIPHEMCTBA, SKOIO ICHye OOTpyHTOBaHa Timo3pa, IO TaM 30epiraroThcs
NoKyMeHTH mipodeciiinoro xapaktepy’. Incniekropu CriBTOBapHCTBa MAKOTh TAKOK

' Pernament 1/2003, ct. 18.

2 permament Ne 17, cr. 14.

3 Jlu. cipaBy Hoechst (I11), 46/87 ta 227/88. 3itn 3a 1989 p., cr. 2859, Ta 3BiTn 3a 1990
p., cT. 216.

* Pernament 1/2003, ct. 21.
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MpaBO OlleJaTaTH MPUMIMIeHHS abo MUTOBI TOKYMEHTH MiAMPHUEMCTBA, Ta CTABUTH
Oy Ib-IKi MUTAHHS, 0 CTOCYIOThCS IPEAMETY PO3CIiLyBaHHs .

I mapemri, Kowmicis Mae mnpaBo BHMBYEHHS CEKTOPiB EKOHOMiKH’,
nigreepxene y Peraamenti 1/2003 °. BoHo monsrae y 3arajibHOMY BMBYEHHI
CTaHy rajly3i €eKOHOMIKH, CIIPHYMHEHOMY HE3aJI0BUILHUM PO3BUTKOM TOPTIBII MiX
Jiep)KaBaMU-4JIeHaMH, HECTaOUIbHICTIO IIIH YK IX HErHydYKicTio a0o IHIIUMH
0o0CTaBUHAMHM EKOHOMIYHOTO XapakTepy, L0 MOXYTh CBIJUUTH TIPO ICHYBaHHS
BUKPUBJICHHS! KOHKYpPEHLT y JaHii ramys3i.

5. MNpoueanypa BCTaHOBJIEHHA (haKTy NOpPYLUEHHSA

Kowmicis Mmoxxe nisiti a00 3 BIIacHOI iHiNiaTHBH, a00 HA MiJICTaBi CKaprH Bij
Jiep)KaBU-4iIeHa, a 4YacTime, BiJ OcoOM, 110 Mae 3aKOHHHUI IHTepec y CHpasi.
Kowmicist moOBHMHHA HaJEKHUM YHHOM PO3TIISTHYTH OY/Ab-SIKYy CKapry Ta HOBiJIOMHTH
aBTOpPIB MNpo TNpuiHATI 3axomu 1ojgo Hei. OpjHak, BOHa He 3000B'sI3aHa
PO3MOYMHATH MPOTH TiJIPHUEMCTBA, BKA3aHOTO Yy CKap3i, GpopMalibHy HpoLenypy
BCTAHOBJIGHHS TOPYILUEHHs, SIKIIO cKapra HE € CepHo3HOI Ta JO0CTaTHBO
obOrpyaroBanoro.  Persiament 1/2003* nepeabadae, IO  HAiOHAJBHI
AQHTUMOHOIIONIGHI OpPraHM TOBMHHI KEpyBaTUCAd THMH JK TNPaBUIaMH IPH
3acrocyBanHi cT. 81 (1) abo 82 A€C. HamioHanbHi Cyan KepyrOTbCsS BHYTPIIIHIM
HpoLecyalbHIM 3aKOHOJABCTBOM CBO€T KpaiHH.

Skmo Kowmicis BBaxkae, 1m0 HEOOXIJTHO B)KHTH 3aXO[d, BOHA CIIOBIIIAE
BIIMOBIJIHE IMiIPUEMCTBO MIISIXOM HAJCHIIAHHS HOMY MPOTECTY Ta BCTAHOBIIOE
KiHIICBUA TEepPMIiH A HaJaHHA OCTaHHIM CBOiX KOMeHTapiB. Kowmicis Mmoxe
NPUAHATA PIMIEHHS TUTBKH TICHS 3aKiHUYEHHS 3a3HAYEHOro TepMiHy. PimeHHs
MOXE CTOCYBATHCSl TIIbKUM 3BHHYBAu€Hb Yy TMOPYIICHHI, BUCYHYTHX Y MPOTECTI.
OcHOBHa IPOIIeAypHa BUMOTA MOJIATa€ B TOMY, 110 3aI[iKaBJICeHI CTOPOHU MMOBUHHI
MaTH TIOBHUH JOCTYII IO iH(OpMaIii’ Ta MaTH IPaBO BUCTYIHTH 3 BiIMOBiAIIO Ha
BUCYHYTi 3BUHYBa4YeHHS Ha Oylb-AKMX YCHUX clyxaHHax’. Jljisi nmpuMcKOpeHHs
NpOLIEypH T4 YHUKHEHHS 3BHHYBaueHb y HeyrlepepKkeHocti, KoMicis npu3Haumia
BIIMOBIJATIBHOTO 3a CIIyXaHHs CIYXOOBISI, 00OB'SI3KOM SIKOTO € TOJIOBYBaHHS HA
CIlyXaHHSX Ta 3a0e3MeYeHHsI YiTKOr0 BUKOHAHHS MPaB Ha 3aXHCT. ISl MiABUIIEHHS
ABTOPUTETY Ta HE3aJICKHOCTI BIAMOBIAAJIBHOrO 3a ciayXaHHs, nmounHatoun 3 2001

! Permament 1/2003, cr. 20 (2) d) ta e).

2 permament Ne 17, cr. 12.

} Permament 1/2003, c1. 17.

4 Permament 1/2003, ct. 5.

> 3a BUHATKOM JOKYMEHTIB, sIKi MiCTATh KOMepIIiiiHy a60 mpodeciitHy TaeMHHUITO.
6 Permament Ne 17, cr. 19; Pernmament 1/2003, cr. 27.

34



POKy, Horo migmopsakoBaHo Oe3mocepeaHbo ciyx0i Komicapa, BiImoBimansHOTO
3a MUTaHHs KOHKYPEHIIii .

[epen npuiiHsTTAM pimeHHs Kowmicisi Mae TakoX HPOKOHCYJIBTYBATHCS 3
Hopamanm Komiterom 3 MeroniB OOMexxeHHS Ta MOHOTIONI3MY, B SIKOMY KpaiHU-
YICHH  3BHYAHO  TPEICTaBIE€HI  BHCOKOIOCTaBICHHMH  CIIY)XOOBLSIMH
HAIIOHALHAX AHTUMOHOTIOIBHUX OPTaHiB’.

I, HapemTi, ocTaTouHe pimeHHs MpUAMaeThCs KoJeriero Komicapis (1o cyri,
Kowmiciero), HaWgacrime Ha OCHOBI TeKCTy, mpeacraBieHoro Kowmicapom,
BIJMIOBiZabHAM 3a TUTAHHS KOHKYpeHMii. PilleHHS MoOXXe MICTHTH BHUMOTY
NPHUITMHEHHS MOPYLICHHS Ta HakIaieHHs mrpady. Y NesKuxX BUMAIKaX PillleHHS
MOXX€ MICTUTH TO3HWTHBHI CTPYKTYpHI Haka3d a00 HaKa3HW, IO CTOCYIOTHCS
IMOBEIIHKH.

Axmo miampumeMcTBO He BHKOHye pimeHHs Kowicii, ske Hakazye
NPUNUHKATH TopyIneHHs, Komicis He Mae mpasa, 3a BUHATKOM MpaBa HaKJIAJCHHS
mtpadiB Ta meHi, 6e3MocepeHPO BUMAraTH MPUMYCOBOTO BHKOHAHHS BJIACHOTO
pimenns. Y upomy Bunaaky Komicis Mosxe "yHOBHOBaKHTH JIEPKaB-UICHIB BXKUTH
3aX0[iB, CTBOPHUTH YMOBH Ta HAJaTH 3aco0OH, sKi Ha il TyMKy € HEOOXITHUMH IS
BUTIPABJICHHS cmyaui'l'.'“. BimnosigHo mo cT. 256 (xomd. ct. 192 J€C), pimeHHs
Kowmicii, mo HakmamaroTe mTpadu abo TIeHI0, HOCATh NPSAMHUN TPUMYCOBHI
xapakrep.

Peraament 1/2003 xkonudikyBaB ocTaHHI 3MiHH y NpELEICHTHOMY NpaBi
3a paxyHOK BBEJEHHS HOBOTO IOJIOXKEHHS, sIke yroBHOBaxkye Komiciro mpuitmaTu
3000B's13anHa’  Bin  migmpuemcTs. Y Takux 3000B'S3aHHSX  iANPUEMCTBA
BHUCJIOBJIIOIOTH CBOIO TOTOBHICTh BUIPABUTH CHUTYAIlil0 3 METOIO BUKOHAHHS BUMOT,
sKi BUcyHyna Kowmicis.

Y munynomy Kowmicis iHoni BiguyBasia notpeOy y NMpUHHSATTI MONEPEaHiX
3aX0/liB, XO4a MpsAMO lie He Oyno mependadeHo Permamentom Ne 17°. Opme 3
nonoxeHp Permamenty 1/2003 y3akoHWIO 1€ MOBHOBaKeHHs'. BigmoBigHo 1O
Hboro Kowmicis y Han3BHUaiiHMX BHUIIaJKaX MOXE 3aCTOCYBAaTH THMYACOBI 3aXHCHI
3axoau "Iyt 3aro0iraHHs CUTYallil, 0 MOKE CTBOPUTH CEPHO3HY Ta HEBIIBOPOTHY
mKoxy kKoHKypeHmii". [Ipukmax Takoi cutyamnii MOXKHa 3HaiTH y crpasi Sealink/B

' Iiue. OJ L 162 Pimenns Komicii 3a 2001 p., crop. 21.

* Pernament 1/2003, ct. 14.

3 Cr. 85 (kom. 89) map. 1 JIEC.

* Pernament 1/2003, cT. 9.

> Cyn nocranoBuB, mo Komicis Mae Take mpago y crpasi 729/29 Camera Care, 3Bitn 3a
1980 p., ct. 119.

¢ Pernament 1/2003, ct. 8.

35



Konkypenthe mpaso €C

v. I-Holyhead: Tumuacosi 3axomu', e iCHyBaB PH3HUK 3aIlOJisHHS CEpPHO3HOI i
HEBIZIBOPOTHOI IIKOJM CTOPOHI, sIKa IparHysia BXKHUTTS 3a3HAYEHOI'O 3aXO.1y, Ta Y
cnpasi Langnese-Iglo 2, mop's3aniii 3 puHKoM MoposuBa B HiMewuuHi, je MOIjo
OyTH 3aBHaHO IIKOAM IyOIiYHOMY iHTepecy. PimieHHS moOBHMHHO Oa3yBaTHCs Ha
OYEBUIIHUX JIOKA3ax ICHyBaHHs HOPYIICHHS.

6. Mpoueaypwu, WO 3aCTOCOBYHOTLCA HaLliOHaNIbHUMN OpraHamu

BinHOCHO mpornecyanbHIX HOBHOBa)XXCHb HALlIOHAJIBHUX aHTHMOHOIOJIBHHX
oprasis, mo gitots Ha miacrasi cr. 81 (1) a6o 82 JEC, Permament 1/2003°
nependavae, M0 OCTaHHI MOXYThb 3aCTOCOBYBATH CaHKIii y BUIISAAI BHUMOTH
NPUIMHEHHs MOpYIIEHHs, ITpady, a TakoXK Oyab-siKi iHII CaHKLil, nepeabdadeHi
HalliOHAJIbHUM 3aKOHOAABCTBOM. BOHM Tako) MOKyTh NpuitMaTH 3000B'13aHHS BiJl
HIIPUEMCTB Ta 32CTOCOBYBATH TUMYACOBI Ta 3aXUCHI 3aX0/IH.

HauioHanbHi cyay MOXXyTh BUKOPHCTOBYBAaTH BCi HajaHI iM HalllOHaJIbHUM
3aKOHOJIJABCTBOM TOBHOBAXKCHHS, BKJIFOYAOUM MPABO BIiJIIKOMYBAHHS IIKOIH, Ta
npuiiMaty OyIb-sKi IHII PIICHHS, [0 BUIUTUBAIOTH 13 mopymieHHs cT. 81 (1) abo
82 J1€C. Peraament 1/2003 Buximanae nei myHKT OiTbII yitko*,

[otpibHO, oOmHaK, 3a3HAYWTH, IO, HA BIAMIHY BiJ MHHYJOTO, Yy
Mai0yTHROMY AHTHMOHOIIOJbHI OPraHM Ta HAILIOHANbHI CY/AH, JO BCTAHOBIICHHS
nmopymenss 3a cr. 81 (1) A€C, moBuHHI OyayTh CaMOCTIHHO TMepeBipHTH
BIAIMOBIJHICTh YrOJM BHUMOraMm, IO JIO3BOJISIOTH CKOPHUCTATHCS IepeBaraMu
3BiJIbHEHHS Ha mizacTasi cT. 81 (3) A€EC.

7. BUHATKM i3 3a00pOHHM

[IpaBuia, MmO BCTAaHOBIIOIOTH BHUHATKH i3 3a0opoHU 3rigHO 3i cT. 81(1)
JA€EC, craHoBIATh BaxMBYy yacTuHy Pernamenty Ne 17.

TBepmxeHHs Tpo Te, 1o 3abopona 3rigHo 3i cT. 81(1) JEC He crocyeThes
KOHKPETHOI Yroau, 3a3BHYail Ha3WBAIOTb 3BUIPHEHHSM, XO4a Iefl TepMiH He
3yCTPIYAEThCA Y IOPUAMYHUX TeKcTax. Ha chorojHimiHii aeHs Ta A0 1 Gepe3Hst
2004 poxy Timpku Komicis Mae mpaBo HajaBaTH MOIiOHI 3BITPHEHHS.

' 3piTi 32 1992 p., cT. 5.

% Cripasu T-24/92 ta 28/92. 3iti 3a 1992 p., cr. 11-1839.
3 Permament 1/2003, cr. 5.

* Permament 1/2003, cr. 6.
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3BibHEHHST MOXE OYyTH HalaHe OKpEeMHM pilleHHSM a00 BHHHUKATH i3
TPYTOBOTO 3BiTbHEHHS. Permament Ne 17 BcTaHOBIIOE MpOIEAYpY HaTaHHS
IHAWBIAyabHUX 3BiUTbHEHb. KiNBKICTh 1HOWBIMyanbHUX 3BITBHEHB, SKi IIOPIYHO
nanae Komiciss, Habarato MeHma, Hixx MoxHa 6y10 6 cobi yasutu'. Barato cnpas
3aKiHUYIOThCS He(opManbHuM BupimeHHsM y Kowmicii’. ITpoueaypa € NoBiIbHOKO
Ta cKiagHor. HecTada mepcoHamy Ta HEOOXIAHICTH JOKJIAIHOTO OOIPYHTYyBaHHS
BCIX aCIIeKTiB PilICHHS 3yMOBIIOIOTH 3BOJIIKAHHS MK CITOBIIIEHHAM Ta MPUHAHSITTS
IHAMBIAyaJIbHOTO DIIIEHHS NP0 3BUIPHEHHS. 3BOJIIKAHHS Ta 3aTPUMKH 3apa3
csratoth 4 pokiB. Kpim Toro, Kowmicist Bupimmiza cCKOHIIGHTPYBATH CBOI 3yCHILISA Ha
HaWBOXJIMBIIINX CIpaBaX, SKi NPEJICTABISIOTh NPUHIMUIIOBHN IHTEpec JuIst
CriBTOBapHCTBa, 110 MPUBOANTH 0 3HAYHOTO 3BOJIKAHHS Y 3aBEPIICHHI PO3TILIILY
iHmMX crpaB. Taka cuTyaliss 3yMOBHJIa BCE YacTillleé 3aCTOCYBAHHS TI'PYHNOBHX
3BUIFHEHb Ta MEXaHi3My MOBiToMIIeHHS TIpo cyMicHicTh (“Comfort Letter”).

3BakaroYM Ha CepiO3Hi 3arpo3H, SIKi CTBOPIOIOTH YrOIH, LIO MOPYIIYIOTh
3abopony cr. 81 (1) JE€C (ix aBTOMaTHYHE aHYNIOBAaHHSI Ta PHU3UK BEIHKHX
mrpadiB), MIAIPUEMCTBO, SKEe BBaXKae, IO Yroja, B sKiii BOHO Oepe y4acTh, HE
miamamae ming 3a0opoHy, Moke 3BepHyTHCsS A0 Kowicii 3a cBimomrBoMm mpo
BigcyTHicTs nopymenns (“Negative Clearance”, “Attestation négative™)’. Le 3asba,
B sKkiif Komicis cTBepmkye, mo, Ha TiacTaBi HasBHUX (akTiB, BOHa He BOadae
MiJCTaB Uil BXKWUTTS 3aXO/iB CTOCOBHO JaHOi yroau'. OjHAaK, CBiJOITBO IIPO
BIZICYTHICTh ITOPYIICHHS HE a€ aOCOMIOTHUX IOPUIMYHHUX TapaHTiH.

MexaHi3M HaJaHHS CBiIOITB PO BiJICYTHICTH NOPYIICHHS OyAe BiAMiHEHHHA
micns Beryrmy B mito Permamenty 1/2003. Lle € moriuHuM Ais CHUCTEMH, sKa
0a3yeTbcss Ha OIHIN BiIMOBIZHOCTI yroauw 3akoHO#aBcTBY CITiBTOBapucTBa B
nepiny 4epry camuMmu miarnpueMcTBaMu. CBiJONTBO MPO BiACYTHICTh MOPYIIEHHS
Ma€ CEHC TINBKA Y CHCTEMi, II0 CHHPAEThCA HA TOHATTS IOMEPEIHBHOTO
aaMiHicTpaTuBHOTO n03BoNy. Cratra 10 Permamenty 1/2003 mepenbauae, onHak,
110 Yy BHIAKaX, KOJIM [IbOTO BUMAarae 3araibHuii intepec CrisroBapuctsa, Komicis
MOXE 3asBUTH, IUIIXOM MPUAHATTS BiIMOBIJHOTO PIllICHHS, [I0 KOHKPETHA yroja
(abo moBeziHKa MIMPUEMCTBA, IO 3aiiMae NOMiIHYIOYE CTAHOBHWINE) HE MiAnaaae
mix miro ct. 81 (1) (abo cr. 82). [IpoTe, me Bke € He MpoIeCyaTbHAM MIPABOM, IO

'Y 2000 poui Gymo BrBYEHO 297 HOBHX CIpPaB, ale TIIBKA y 36 BUMamKax Gyiu MpHAHATI
OCTaTOYHI pillIeHHS.

2V 2000 pomi Gymo HeopManbHO BHpiLIeHO 343 cripaBH.

3 Permament Ne 17, cr. 2.

* Te, II0 TOBOPHTHCA TYT CTOCOBHO YrOJ, MOXKHA [OBTOPHTH IIOJO TOBENIHKH HA PHHKY,
SKy MOKHA PO3LIHIOBATH SK 3JI0B)KHBAHHS MOHOIOJIBHUM CTaHOBHUIIEM.
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HAIA€TBCS MIANPUEMCTBAM, a JUCKpeUidHMM pimeHHsM Kowicii, npuitHATHM 3
OISy Ha MyOJliuHe 3HAYEHHS TAKOT 3asaBH .

Permament Ne 17 Hamae 3BinbHEHHS 3a yMoBH, 1o Kowmiciro moBimoMmim
npo yroay®. CBioLTBO Hajae NOBiHHY HepeBary:

» CTOPOHM YroJM 3aXWIlleHi BiJ HakiIaaauHs mrpadis 3 6oky Kowmicii no
MOMEHTY, KOJIMI CTOCOBHO yromu Oyzae 3aCTOCOBAaHO 3BUIEHEHHs a0o
BIIXWJICHO MO>KJIMBICTD 3aCTOCYBAaHHS 3BIIbHCHHS;

» 'y pa3i HaJilaHHS 3BUILHEHHSI, BOHO Oyj/ie MaTH 3BOPOTHY il0 3 MOMEHTY
IOBIIOMJIEHHS.

IHauBigyanbHe 3BUTBHEHHS, 10 HAJA€ThCS HAa OOMEXKEHHH CTPOK, MOXKE
OyTH BiIHOBIICHE, B 3aJIXKHOCTI BiJ yMOB a00 3000B's13aHb, a00 BiIKIHKaHE, SKIIO
00CTaBUHM 3MiHAThCS®. J[iIs MOIeruieHHs MOHITOpuHry iHdopmanii Kowmicis
BUMarae BiJl TiANPUEMCTB HaJaHHSA il yce 3pOCTardoi KiTBKOCTI BimoMocCTei
€KOHOMIYHOTO XapakTepy Ha eTarli IOBiJOMIICHHS.

IcHYIOTB TaKOXK hopMabHi TIOBINOMIICHHS NPO CYMICHICMb, SKUMU CITyKOH
Kowmicii iHpopMyIOTh 3allikaBieHi CTOPOHH Tpo Te, mo Kowmicis cxumpHa HagaTu
CBIZIOIITBO TIPO BiACYTHICTh TOpYIIeHHS ab0 3BiIbHEHHS Ha miacrtasi cT. 81 (3)
J€C, omHak He BBaKa€ HEOOXITHHM IIPOJOBXKYBATH IPOLERYpYy MAO CTauii
NPUHAHATTSA (OPMAJBEHOTO pPIlIeHHS. Y [BOMY BHIIAAKY IOBIJOMIICHHIO IIOBHHHA
nepexyBatu nyomikamis B OgiriitHomy BicHuky BUTATY 3 yroam B Til pemakiii, B
AKii i Oyno HagaHO, pa3oM i3 3aIpPOIIEHHAM IO TPETiX CTOPIH HaMdiCIaTH CBOI
KoMeHTapi. BimbmicTs mpoBamkeHs (aKTHIHO 3aKiHUYETHCS MTOBIIOMIICHHSM PO
cymicHicTb. Moro jopHandHy JiF0 MOKHA MiZICYMyBATH TAKMM YHHOM:

» TOBIIOMJICHHSI TIPO CYMICHICTh YroJH i3 HOpPMaMH KOHKYPEHTHOTO
mpaBa €C 30epirae YWHHICTB, IO MPOJOBXKYE 3a0e3MedTyBaTH 3aXUCT
BiT mTpadis;

> HaliOHAIBHUA oOpraH (AaHTUMOHOIOJBHUN opran abo cyxa), Mo
3aiMa€TbCsA THTAaHHAM HENIHCHOCTI yromaw, 30epira€ MOMIIUBICT
YCTaHOBHTH, IO yrofa AiiicHo mopyirye 3abopony ct. 81 (1) AEC,
OJIHAK HAI[IOHAJIBHUI OPraH TaKOX MYCHUTh HAJCKHUM YHUHOM B3SITH

' Cr. 10 Permamenty 1/2003 He nuime OXOIUTIOE BHMAZOK, KOJNM Yroja He MAMAAE TIij
coepy mii cr. 81, ane TakoK BHIAAOK, KOJIM Yroja, HaBiTh MiAMAZal0YH Mg IO CTATTIO, €
MPeAMETOM 3BUIFHEHHS HA MiACTaBi yacTuHH (3).

2 Permament Ne 17, ct. 4 (1).

3 Permament Ne 17, cr. 8.
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IO YyBarkm noGi0OMAeHHSI NpO CYMICHiCcmb Ta 3BHYAHHO Mae
NPU3YIIUHATH TPOBa/LKEHHS Uil HamaHHa Kowicii MosximBocTi
MPUHHATA pOopMalIbHE PillleHHS;

» Kowmicist MOXke IOMOBHHUTH CBO€ DILICHHs TUIBKA HA MiJICTaBi HOBOI
iHpopManii abo TOKYMEHTIB, sIKi He OyJIM JOCTYIHHMH Ha 9ac BHIAdi
NOBIOOMIIEHHS NPO CYMICHICIb.

Pernament 1/2003, sxuii ckacoBye Permament Ne 172, npusBoauth 110
BIIMOBH BiJI yCiX OKpecjeHuX MexaHi3MmiB. IlepeBipka BiAMOBIMHOCTI yroau
BuMoram cT. 81 (3) JE€C y xo)xHOMY OKpeMOMY BUMAJAKYy OyJe 3aBJaHHSM, IO
NOKJIAJAaeTbCsl Ha oOpraH, sKkud 3aiimaerbcss nanuMm  nuranHsaMm  (Kowicis,
AQHTUMOHOIIOJILHUM opraH a0o HalioHaNbHUW cyx). SIkmo ued opraH mpuiime
MO3UTHBHE DIillleHHs, BiH TNOBUHEH Oyle BIAXWIMTH cKapry a0o NpHIMHUTH
MPOBAJPKEHHS, SIKIIO HOro Oyso odiuifHO po310YaTo, OCKIUIBKU AIHCHICTh YTOIH €
IpSIMUM HacsIiakoM JloroBopy Ta He 3aJIeKHTh BiJ] ITONIEPEHBOTO JO3BOITY.

8. N'pynoBi 3BiNbHEHHSA

HeBemuka KiIBKICTH TPYNOBUX 3BUIBHEHb BHIUIMBAE 3  TaIy3eBHX
perimaMenTiB, mpuiHATHX KowMmiciero (CiTbChKE TOCIONApPCTBO Ta TPAHCIIOPT).
Opnnax y wwpmomy KoHrekcri Pama ymoHoBaxmia Kowicito, 3a momomororo
periIaMeHTiB, IPUHHATHX Ha mifactasi cT. 83 J€C3, 3aTBepaUTH MOJANBII 3aX0H
3araJlbHOr0 XapakTepy s HAJaHHS 3BUIBHEHHS OKPEMHM KaTeropisM yron
(rpynoBi 3BimbHEHHS). s mpuitHATTS Takux 3axomiB Kowiciss BHKOpHUCTOBYE
TaKWil IHCTPYMEHT SIK PErJaMeHT.

Ha ocHoBi 1ux moBHOBakeHb KoMmicis mpuiiHsIa HU3KY pEraMeHTiB, IO
BCTAQHOBJIOIOTH BHMOTH, SKHM IIOBMHHA BIJQIIOBIZaTH yroja Uil OTPUMAHHS
mepeBar TPYINOBOTO 3BiIbHEHHS. He mMOTpiOHO MOBIZOMIATH TPO YroAW, IO
BiMOBiZat0Th UM BuMoraMm. OCHOBHI perjaMeHTH IIpO TPYIOBi 3BITBHEHHS
OymyTh BUKJIAJCHI HIDKYE.

* Pernament 1/2003, ct. 43.

3 Pernament Paair Ne 19/65 BiIHOCHO yro, yKITaZeHUX TIMBKH MiXK IBOMA MTIIPHEMCTBAMA
Ta BUKIIOYHO BiJHOCHO NHTaHb IUCTPHOYIIi Ta NHTaHb IHTEIEKTyalbHOi BJIACHOCTI;
Permament Pamm Ne 2821/71 momo yron, moB'A3aHMX 13 CTAaHIAPTH3AILi€l0, HAayKOBO-
JOCTHITHAMH pOOOTaMH Ta cnenianizoBaHux yrox; Permament Pamu Ne 3976/87 monmo yron
CTOCOBHO TMOBITpstHOTO TpaHcnopty; Permament Pamm Ne 1534/91 momo yron, ski
CTOCYIOThCS ITUTaHb CTPaXyBaHHS.
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Sk mpaBmiIO, peraaMeHTH IOJ0 TPYIOBHX 3BUIBHEHD TPAAWIIHHO MiCTHIH
TPY TIEPENIKN YMOB, IO MOXKYTb 3yCTPITHCS Y TEKCTI yroJ] IEBHOI KaTeropii:

» binmii nepestik: nepesik yMoB, sIKi 3a3BHYail HE CHPABIISIOTH HISKOTO
QHTUKOHKYPEHTHOrO e(deKTy abo, SKII0 BOHM 1 CHPABISIOTH TaKUd
e(eKT MI0A0 CTOPiH abo TpeTix 0ci0, BiH € HEeBII'EMHOI YaCTHHOIO
ICHYBaHHs yrojd, sika, B NPWHLUII, Ma€ IMO3UTHBHHH XapakTep 3
TOYKH 30py KOHKYpeHIii. Yroza, 1110 MICTUTh TiJIbKM YMOBH 3 Oi10T0
MepesiKy, aBTOMATUYHO MIANAIAE T1i]] 3BITbHCHHS,

> UYopHuii mnepesik: mepenik yMOB, HAasBHICTb SKHX BHKIIOYA€E
MOXJIMBICTh Ha/IaHHS 3BUIBHEHHS ISl YTOOW. YTOAY MOKHA YKIIACTH
TUTBKHU y pa3i BUIydEeHHS TAKHX YMOB;

» Cipnii nepeik: OXOIUIFOE BCi yMOBH, SIKI HE BXOJATH 1 y OUIHiA, 1y
4opHUH mepedik. J[0 HMX BIJHOCATbCS YMOBH, BIUIMB SIKUX Ha
KOHKYPEHILII0 € CyMHIBHUM. SIKIIO yroja MICTHTh Taki YMOBH, TO
CTOPOHHM, JUIi OTPUMAaHHS 3BUILHEHHS, TOBHUHHI CKOPHUCTaTHCS
NPOLEAYPOI0  IHAMBIAYaNbHOTO IOBIOMIICHHS NP0 Yromy JUist
OTPMMaHHS IHJAMBiIyanbHOro pimeHHs (abo, Habararto wdacrilre,
N0GI0OMNIEHHS NPO CYMICHICID).

VY OiJbLIOCTI OCTaHHIX pErJIaMEHTIB MIONO TPYNOBUX 3BUJIBHEHb ICHYE
TEHJICHIisI BUIIy4eHHs OLIMX mepenikiB, siki Oyno chopMmysibOBaHO Ha IIiICTaBi
nyxke (HOpMaNbHOTO OPUIUYHOTO IMIAXOMY, Ta 3aMiHH 1X CKOHOMIYHHMH
KPHUTEPIsIMU: OTPUMAaHHS 3BIJIbHEHHS Oy/ie 3aJIe)KaTi B OCHOBHOMY BiJl aK/Mu6HOCMI
nionpuemcmea Ha punky. Takuii eKOHOMIYHHHN TiJIXi]], OUEBUIHO, Oy/Ie TPUITHATO B
MaiOyTHROMY TaKOX 1 y perjaMeHTax Ipo IpyHoBi 3BUIbHEHHS, SIKi BCe L€ JII0Th
Ta 0a3ylOThCS Ha CUCTEMI OUIMX MepetiKiB.

Pernament 1/2003 wmictuth mnoBHOBakeHHs Kowicii HamgaBaTH rpymnosi
3BiILHEHHSA. Paga, oxaHak, BigMoBumiacs Hajgath Kowicii [MOBHOBa>KEHHS
MPOTOJIONIYBAaTH HEMOXKJIMBICTh 3aCTOCOBYBaHHS 3a00pOHH 3rijiHO 3i cT. cT. 81 (1)
JEC 10 neBHUX KaTeropii yroj, He3aJekKHO Bij Bu3HaueHHS KoMiciero cekropiB
€KOHOMIKM a0o0 THIIIB YrojJ, J0 SIKUX 3aCTOCOBYIOTbCS TDYIOBI 3BUILHEHHS.
[IprunHOIO iCHYBaHHS I'PYNOBUX 3BUIbHEHb y CHUCTEMI IOPUIAMYHUX BUHSTKIB €
OaxkaHHS 30UIBIIUTH IOPUJIMYHY MEBHICTh LUIIXOM HAaJaHHS MiANPUEMCTBAM
YiTKOTO BU3HAYEHHs THIIIB YTroJl Ta YMOB, IIPU SIKMX iX MOXKHA peajli3oByBaTH 0e3
PU3HMKY OCIIOPIOBaHHS AIHCHOCTI yroxa. I'pyrnoBi 3BUJIbHEHHS TaKOXX € OCHOBHUM
(haxTOpOM IpH BU3HAYEHHI TOJIITHKA KOHKYPEHLIT Y KOHKPETHOMY CEeKTopi (Harp.,
JUCTPUO'TOTOPCHKOMY, HAYKOBO-I0CII THOMY, JIILICH3YBaHHsI IATCHTIB Ta HOY-Xay).
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Permament 1/2003 nwamae Kowmicii TMOBHOBaKCHHS NUIIXOM TIPHAHATTS
IHIUBIyaJIbHOTO  pIIIEHHS CKacOBYBaTH MOXJIMBICT HAJaHHA TIPYHNOBOTO
3BUIBHEHHS JUIA YTOAMW, SIKIIO BCTaHOBJICHO, IO HE3aJeXHO BiJ (hopMaimbHOL
BIJIITIOBIHOCTI TaKOl YTOIW pPeTIaMeHTy IpOo TPYIOBi 3BIIbHEHHS, 11 Iisl HECyMicHa
3icr. 81 (3) AEC.

9. Kpucaukuia Cyay nepuwoi iHcTaHuii Ta Cyay €C

Posmonin ropucaukmii Mk Kowmicieto Ta Cymom €C y mnuTaHHSIX
KOHKypeHLil BHIUIMBae Oe3nocepenHpo i3 crpykrypu Jorosopy. 3 dacy
3acHyBaHHs Cyny mepmoi iHcranmii (mami - CIII) y 1988 pomi, amemsamii Ha
pimrennst Kowmicii y mpoMy cexTopi posrispatoTecs B mepmriii iHcranmii CIII.
Pimenns CIII takox MoxyTh Oyt ockapskeni y Cyni €C, ane TibKH 3 MTUTaHb, M0
CTOCYIOTECSI MaTepiaJbHOTo IpaBa.

IOpucnuxmis CIII B rarHOMY cexTopi 0a3yeThCsi, B OCHOBHOMY, Ha YOTHPHOX
MOJIOKEHHSX JloroBopy:

» cr. 229 (xon. cr. 172) JHEC, 1mo BCTAHOBIIE HEOOMEKEHY
IOPUCIOUKINIO MIOAO0 Teperiagy CaHKIiH, ski Hakmamae Kowicis
(mrTpadu Ta mrpadHi caHKIII);

» cr. 230 (kon. cr. 173) JEC, mo perysroe Ieperisy 3aKOHHOCTI
npuiiaaTux Kowmicieto pimeHs;

» cr. 232 (kon. cr. 175) JEC mpo movarkoBi Aii 3 METOH BiJAMIHH
3axony Kowicii;

» cr. 242 (xom. cr. 185) Ta 243 (xon. 186) HEC, mo A03BOJISIOTH
MPOCUTH TPU3YIHHEHHS] MPUMYCOBOI'O BHKOHaHHs pimenHs Komicii
Ta/a00 MPUHHATTS THMYACOBUX 3aXO0IIB.

Mexi po3misimy chopaBH CygoBMMH opraHamu €C 3anmexartp Bin i
(axtunnx obctaBuH. Cynoi opranu CriBTOBapHCTBa iHOZII CKacOBYBaH, iHOMII
3MCHIITYBaJIM, a 1HOZI HaBiTh 30UMBINYBaNH (3MiHa Ha 2ipuie) WITpadu, HAKIANCHI
Kowmiciero.

[epersig 3axoHHOCTI pimteHb KoMmicii € TOJOBHIM iHCTPYMEHTOM CYIOBOTO
KOHTpOJ0. Takuil Teperysg MOoXe iHIIIIOBATHCS JEPKABOK-WIEHOM, ale HOro
pO3IOYMHAE IANPUEMCTBO, 00 sikoro Kowmicisi mnpuidHsIa OCIOPIOBaHb

! Permament 1/2003, cr. 29 (1).
2 Cr. 230 (ko 173) (1) JIEC.
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pimenns'. TTiAcTaBolo Heperisay MOXKE CIYKUTH HEJOCTATHS KOMIIETEHTHICT,
MOPYIICHHS BaXJIMBHAX MPOIEIYPHUX BHMOT, TIIOPYIICHHS 3aKOHOIABCTBA
CmiBroBapuctBa abo 3moxuBaHHA Biamoro. CIII moxke aHymroBaTH pilleHHS
Kowicii, ane BiH He MOke JOMOBHUTH Horo. OHAK CYIOBUMH IpeLeAeHTaMU Oyia
BCTAHOBJICHA MOXIIMBICTb YaCTKOBOI BiJIMiHM pamieHHS y OyIb-iKWH dac, SKIIO
Take OOMEXEeHHs Mii pilleHHs He MPHU3BOIWTH J0 BTPATH HOTO IUTICHOCTI Ta CYTI.
SKmmo e HeMOKIIMBO, PIillIeHHS BiAMIHAETBCS nosnicmio, a Komicis Mae mpuidHATH
HOBE DIIlICHHS BiAMIOBIIHO 0 BUCHOBKIB (ratio decidendi) CIII.

Bumagkm  ycmimHMX ~— 1MO30BiB  CTOCOBHO — Oe3mismmbHOCTI  Kowmicii
3yCTPI4alOTECS B IIbOMY CEKTOpi Jyxke HedacTo. s Toro, mob Taki I030BU Oyiu
yemimanME, Kowicis TMOBHHHA MaTH CIHelialbHE 3000B'S3aHHA Ha 3MiHCHEHHS
MEeBHUX Mid, i, Maround Take 3000B’s3aHHS, HE 3MIHCHUTH HOTO BIPOJOBXK IIBOX
MicsiB. TepMiH OYaTKy MPOBAIKEHHS 0OMEXYETHCS IBOMA MICSIISIMU ITICIIS JaTH
HecripoMoskHOCcTi Kowmicii Bxuti 3axoan. Cyn BHPIMINB, MO CKapKHUK HE Mae
mpaBa BAaBaTHCA A0 Iiei mipu mpotu Kowmicii 3 MeToro croHykatu il mpuHHATH
pillleHHs] CTOCOBHO HOPYIIEHHs, Ha SKe MOJaeThesl cKapra’,

T'onoa CIII moxe 3axxagaTv NPU3YNUHEHHS MPUMYCOBOTO BUKOHAHHS
pimennst Kowmicii. 3okpema, Take NMpHU3yNMUHEHHS MOXE CTOCYBATHCS DIlIEHb IPO
crutaty mrpadiB ado meHi. OnHak, skmio 1o CIII mogaeTses anemnsmis Ha pilIeHHS
Kowmicii, a ckap>kHuK Mae ¢iHaHCOBI rapanTii, KoMicis, sk mpaBmiio, He HAIOIsATae
Ha HeTaiiHOMY NPHMYCOBOMY BUKOHAHHI CBOTO DIiIIEHHS.

Hopmanpmi amemsiii Ha pimenas CII y Cyx CoiBroBapmcTBa MOXYTh
CTOCYBAaTHCS TIJIbKM IIMTaHb IpaBa. I[CHYIOTh TPH MIJACTaBH, HAa SKi MOXHA
MOCHJIATHCA y JAaHOMY BHIIAJKy: HejpocTaTHs KommereHTHicTh CIII, mopymeHHs
CYTTEBHX TIPOIECYaIbHUX BHMOT, IIO 3adillae iHTepecH Mo3uBada, Ta MOPYIICHHS
npaBa CmiBroBapuctBa. [lomada amemsnii no Cyny He TSTHE INPU3YIMTHHEHHS
BukoHaHH: pimenHs CIII, akmro Timeku ['omoBa Cyny He yXBanuTh NPU3YITHHEHHS
NPUMYCOBOTO BHKOHAHHSI TakKoro pimeHHsA. Pe3ynpraToM momanbmrol amemsmii
Moxke OytH aHymoBaHHs pimenHs CIII. ¥V takomy pasi Cyx Moxe, BIATIOBIIHO 10
00CTaBHH, CaMOCTIHHO NPHHWHITH OCTATOYHE PIMICHHS a00 MOBEPHYTHU CIIPaBy Y
CIIL

[Ipornienypa TpUAHSATTS pilleHh HAMiOHAJHPHAMH OpPTaHAMH PETYIOETHCS
IIIOYAMHU  TIPOLIECYaNbHUMH HOPMaMH [epXKaBH-WICHA, B SKi 3HAXOJUTHCS
BigmoBigHWi opradH. Cynu, 30KpeMa, TakoX MaioTh IpaBo HaxcunaTtu 1o Cyny €C
MOTIEPEIHI 3aIUTaHHA, 10 CTOCYIOTHCS TIIYMadeHHS HOPM KOHKYPEHTHOTO IpaBa
€C na mincrasi ct. 234 (kon. 177 1€C).

' Cr. 230 (kox. 173) (4) JIEC.
2 Cnipasa 125/78 GEMA (1) piw. iz 18.10.1979 p. 3situ 3a 1979 p., c1. 3173.
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10. CniBBigHOWeEHHA MiX npaBom €C Ta HauioHaNnbHUMU
3aKoHOAaBCTBaAMM LLIOAO KOHKYpeHLii

VY KOXHIN AepkaBi-wIeHi ICHYIOTh BIIACHI HOPMH BIJHOCHO KOHKYpEHIIIi.
BimpmmicTs i3 HEX OyJ0 3ampoBa/pKeHO Ticis BCTymy B ciry JloroBopy mpo €C, i
HaBITh Ti [IEepXKaBH-WICHHM, IIO BXKE MajH HAI[lOHANbHI 3aKOHH HAa 1€ MOMEHT,
aanTyBald CBOI HOPMATHBHO-NIPABOBI aKTH VISl NIPHBEICHHS iX y BiJNOBIAHICTH
no 3akoHoxaBcTBa CriBroBapucTBa. TakMM YMHOM, MOXKHA CTBEPIDKYBATH, LIO
3akoHO#aBcTBO CriBTOoBapucTBa OYJIO B3ipleM, Ha SIKHIl PIBHSIMCA IEpiKaBH-
YIEeHH, II0 IIPHUBEJIO OO BHCOKOTO CTYIEHS TapMOHi3alii HallioHAIbHUX
3aKOHO/IABCTB'.

OCKiNbKM Ha OJHHX 1 THX CaMUX TEPUTOPIAX CIIBICHYIOTh HOPMH
CriBroBapucTBa Ta HAIlOHAJIBFHI HOPMH, BaYIIMBO BH3HAYHTH, Y MOXXYTh BOHH
3aCTOCOBYBATHCA TMapajelbHO. TeopeTHYHO oOAHAa yroja abo OmHA Mist, MIO0
MOB'A3aHA 3 JOMIHYIOWHM CTAHOBHIIEM, MOJE PpETYIIOBATHCS IIPABOM
CmiBroBaprictBa Ta OmZHMM ab0o OuTblle  BIANOBITHMMH  BHYTPIIIHIMHA
3aKOHOJAaBCTBAMH TIPO KOHKYpeHIito. Y HimeuunmHi NOCTIHO 3acTocoByBamacs
meopis 0eox pisnie (‘“Zweischrankentheorie”), BIINOBITHO O sKOI yroma, ska
nojonana 3abopony CriBToBapucTBa 3rigHO 3i cT. 81 (1) JEC, moBMHHA TaKoX
moJoaT! 3a00pOHyY, IO iCHye B HAIllOHAIIFHOMY 3aKOHOJABCTBi, AJIST TOTO, MO0
BOHa Oyma pmilicHOIO Yy BignoBigHid agepxkaBi-wieHi. Cyx CriBToBapucTBa
MOCTaHOBUB, 110, BIATIOBIHO /IO MPHHIMITY BEPXOBEHCTBA mpasa CIIiBTOBapHCTBa
HaJ KOHQIIKTYIOUNM 3 HUM BHYTPIIIHIM 3aKOHOM, HAaIliOHaJIbHE 3aKOHOJABCTBO
PO KOHKYPEHIIII0 MOXE 3aCTOCOBYBATHCS 1O YTOAM TUTBKH TOJi, KOIU e
HETaTHBHO HE BIUTMBAE Ha OJHAKOBE 3aCTOCYBAaHHS 3aKOHOABCTBa CIIIBTOBapHCTBA
B MeXax BHYTPILIHLOIO pMHKY>. Yroja, ska oTpuUMana 3BiibHeHHs Bin Kowmicii, He
MoOke Ourpie OyTH 3a00pOHEHOI0 HAIiOHATHHUM 3aKOHOIIABCTBOM, OCKIUTBKH
BHACIIIOK IIFOTO OyJe MTOCTABJICHO Mill CYMHIB "Kopuchuti e¢oekm" Ta OTHAKOBICTh
3acTocyBaHHS 3akoHOAaBcTBa CIiBTOBapHCTBa Ha BCilf TepUTOPii €BPOIMEHCHKOTO
Coro3y.

Permament 1/2003 BHOCHTH OiNBIIY SICHICTH HUISXOM Komudikarii pimieHsb
Cyny €C. HamioHanpHI OpraHd, 3aCTOCOBYIOYH HAI[lOHAJBHI IpaBUiIa KOHKYPEHIIi1
J0 yroau abo 10 MiANPHEMCTBA, 110 3aiMa€e TOMIHYIOUYE CTAHOBHIIE, SIKE BILIUBAE

' MoxHa HaBECTH MPUKIAX ITANiCEKOro 3akoHy 1990 p., SKHMil He TIMbKH MPAaKTHYHO
JOCITIBHO BKJIIOYMB MOJIOXKEHHS JIoroBopy, aje Takoxk mepeadadae, L0 TIyMadyeHHS
HoroBopy, ske nmae Cyn CroiBToBapuCTBa, Mae€ TaKOX OOOB'SI3KOBHI XapakTep NpH
TIyMa4eHH] HaIl[lOHAJIbHOTO 3aKOHOJIABCTBA. AHAJIOTIYHA CUTYalis 1YHY€E y CKaHIUHABCHKUX
KpaiHax Ta KpaiHax-kaHaugarax LlenTpanpHoi Ta CxinHoi €BponH.

% Ilus. ciipaBy 14/68 Walt Wilhelm. 3sitn 3a 1969 p., cr. 1.
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Ha TOPTIBIIIO MIX JIepXKaBaMH-WICHAMH, TOBUHHI MapajelIbHO PO3TILIIATH CIIPaBy 3
TOYKH 30py 3acTocyBaHHA CT. 81 abo 82 JloroBopy. SIKIo 3acTOoCyBaHHS IPaBIII
KOHKypeHIii €C Beie 10 BHCHOBKY, IO yroga He Moxe Oyt 3abopoHeHa
3akoHOaBcTBOM CIiBTOBapHCTBa, BOHA HE MOKe OyTH 3a00pOHEHa HalllOHATEHIM
3aKOHOJABCTBOM. |HIIMMHM cioBaMH, yrojga Moxe OyTH 3a0OpoHEHa 3a
HallilOHAJIbHAUM 3aKOHOAABCTBOM JIMIIE B TOMY BHIAJIKy, KOJM BOHa TaKOX
3a00pOHEHa 3a 3aKOHOJaBCTBOM CIIiBTOBApHCTBA’.

11. Po3nogin ropucaukuii mixk Komiciero Ta HawioHanbHuMm
opraHamm

s mpoGiiema icHye 1 B TenepiliHii cUcTeMi, BOHA CTOCY€EThCS TTapanebHOL
ropucaukiii Komicii Ta HamioHamsHHX opraHiB. OgHak moremep, i3 MPaKTHIHHX
MipKyBaHb, HaBelIeHHX BHIIC (Ay)ke OOMEKeHa KiJIbKICTb BTpydYaHb 3 OOKy
HAIIOHATFHUX CYIiB), HE BiAYyBaiocs HEOOXiTHOCTI YITKOTO pPETYIIOBaHHS
BITHOCHH MK IIIMH OpPTaHAMH.

Permament 1/2003, sikuif mOMMpPIOE FOPUCTUKINIIO HALlIOHATHHAX OPTaHiB Ha
BCTAHOBJICHHSI YMOB, 3a SIKUX MOXe OyTU HaJaHO 3BIIbHEHHS BiMOBiIHO /10 cT. 81
(3) J€C, wmictutrh UiTKi HOPMH 3 [BOTO TpuBoxy. HoBuil miaxim wae
JeTIeHTpari3amiiHmid xapaktep. HamioHanpHI OpraHM TOBHWHHI B3ATH Ha cebe
CYTTEBY YaCTHHY 3aBJiaHb, siki KoMicis He MOXke e()eKTUBHO BUKOHATH, MPALIOI0YN
camocriitno. OnHaK ACUCHTpali3allis TIrHe 3a CO00K PHU3UK HEOJAHAKOBOTO
3actocyBanHs mnpaBa CniBroBapuctBa. ToOMy MNPHHIHMIOBO BaXKJIUBUMHU JUIS
(yHKIIOHYBaHHS cHUCTeMH € ToloxeHHs Permamenty 1/2003, ski cTocyroThes
ciBpoOiTHUIITBA MiXK KOMici€ro Ta HalliOHaTPHUMH OpraHaMHu.

Permament 1/2003 MO-pi3HOMY  MiAXOAWTH  JO  HAaliOHAIBHUX
AHTUMOHOIIOJILHUX OPTaHiB Ta HAIIOHAIBHUX CY/IiB.

VY mepmomy BHIAAKYy BiTHOCMHH MiK KoMmici€ero Ta TakuMHu OpraHaMH
XapaKTepU3yBaTUMyThCs ~ HPUHIMIOM  TICHOI  KOIerianbHoi  criBmpani’.
HamionaneHi opramm 3000B's3aHi iHpopmyBatn Kowmicito mpo Bci BuUHamku
3actocyBaHHs cT. 81 a0o 82 Ta, KOJNM BOHHM MAalOTh HaMip BUMAaraTH INPHIMHEHHS
nmopyiieHHs a0o BiIMIHH TpPYIOBOTO 3BUTPHEHHS Yy KOHKPETHIA CHpaBi,
CYIIPOBO/DKYBATH IO 1HQOPMAIIIO 3MICTOBHOIO JOKyMEHTaliero. B iHmmx
BUTIAJIKaX MOKJIIMBUMH € TaKOX (haKyJIbTaTHBHI KOHCYIbTamii 3 Komicieto.

2 permament 1/2003, ct. 3.
3 Permament 1/2003, cr. 11.
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JeneHtpamizaiiss FOPUCIUKLII CTBOPIOE TAaKOX PH3UK HPOBEICHHS
HapajelIbHUX MPOBA/DKCHb Ta MOJAHHS YHCICHHUX CKapr y OJHiM 1 Ti camiit
cupasi. s Bupimenss miei npobnemu Permament 1/2003 mictuth mpaBmio lis
pendens': nanionansHuii opran abo Komicis MaioTh NpaBo NPU3YNMHUTH a6o
HAaBITb NPUIMHATH NPOBA/KEHHS, SKIIO CIpaBa BXE Po3MIiiaeThesi abo paHilne
po3risiaanacs iHIIUM OpPraHoOM.

CrocoBHO cmiBnpami 3 HalioHaJbHUMH cynamu, Persament 1/2003
nepenbayac’, mo ocTanHi OylyTh YIIOBHOBaXeHi oTpuMyBaTH Bijs Komicii Oyap-siky
iHpopMmamito momo 3acrocyBanHs cr. 81 ado 82 JE€C. BoHum MOXyTh Takox
3anmuraTi IymMKy Kowmicii 3 acnekriB, IO CTOCYIOTBCS BHKOHAHHS IIPaBHII
KOHKypeHIii. KoMicis MaTtume mpaBo HaJaBaTH MHCHMOBI Ta, HA MPOXAHHS CYIY,
YCHI 3ayBaKCHHs B XOJi CyAOBOro mporecy. Taki X HpaBa BH3HAIOTHCS 32
AQHTUMOHOIIOJIbHUM Opr'aHOM JIep)KaBHU-wieHa. 3 MEeTOI IIJrOTOBKH CBOIX
3ayBakeHb, KoMmicis i HallioHalIbHUH OpraH MOXXYTh IPOCHTH B HaI[lOHaJbHOTO
cyay Hajaty iM iH(opMaiio 1 JOKyMEHTH, 1110 CTOCYIOTHCSI CYA0BOTO MPOLIECY.

Kpim Toro, Permamenr 1/2003 nepenbayac®, 1m0  HaliOHANbHI
AQHTUMOHOIIOJIbHI OPTaHM Ta CYAU HE MOXKYTh MPUAMATH PILLICHHS], 1110 BCTYNAIOTh Y
KoHGIIKT 13 pimeHHsmu Kowmicii. HaioHansHi cyqu, sIKi MaloTh HaMip NPUHHATH
pIlIEHHS, IO CYNEPeYUTUMYTh DIlICHHSAM, HPUHHATTS SIKHX IependadyacThes
Kowmici€ro, MOBWHHI BIAKIACTH CIIyXaHHs 1 3a4eKaTH Ha OCTATOYHE PillICHHS
Kowmicii. Pazom 3 TuM, pHU3MK NPUHAHSTTS CyNEepewIMBHX DPIlIeHb HE MOXe OyTH
MOBHICTIO BUKJIFOUESHUH.

12. Nany3eBi HopmMu

Horogip mpo €C nepenbavae, 10 Ui OPUHAHATTS  CHOUIBHOL
CUIBCHKOTOCIIONAPCHKOT MOJIITUKH, MOXIIMBO, Oy/ie ITOTPiOHO MPUHHATH HOPMH, IO
cylepevarh MPUHIUIY HEBUKPHUBICHOI KOHKYpeHINi y Mexax CHUIbHOIO PUHKY.
Crarts 36 (xon. 42) JEC mnepeabavae, mo 'mpasura wooo KOHKYpeHyii
3aCMOCOBYIOMbCS CMOCOBHO GUPODHUYMBA MA MOP2IGII CLIbCLKO20CHOOUPCHKOIO
nPOOYKYICIO MIiNbKU Yy Medcax, 6cmanogienux Pador’, Takum 4MHOM, NPIOPHUTET
SIBHO HAQJIA€ThCS MOTPedaM CiibChbKorocmnoaapchkoi nomituku. Y 1962 pomi Pana
npuitasna Pernament Ne 26/62%, mo Bigminse sactocysannsa cr. 81 (1) JEC no
yron, NPUNHATTS SKAX € HEOOXIMHMM JUIsS JIOCSITHEHHS I(UIeH CHUTBHOT
CLUIBCBKOTOCIIOIAPCHKOT MO THKH.

! Permament 1/2003, ct. 13.
2 permament 1/2003, ct. 15.
3 Permament 1/2003, cr. 16.
4 0J [1952-1962] (aurmiiicbka Bepcis), cT. 129.
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[Micns mporo Panma mnpuilHANAa perigaMeHTH B Taly3l TPaHCHOPTY I
Y3TO/DKEHHS TTOTPEO CIUIBHOT TPAHCIIOPTHOI MONITHKH 3 TPaBHIaMH KOHKYPEHIIII.
l'onoBHMMY 3 HUX € TpH:

1 .

» Pernament Paau Ne 1017/68 * cTOCOBHO mpaBHI KOHKYPEHIIii B rany3i

aBTOMOOITBHOTO,  3aJi3HWYHOTO Ta  BHYTPINIHHOTO  BOJHOTO
TPaHCIOPTY.

> Pernament Pagn Ne 4056/86 > crocoBHO NpaBUI KOHKYPEHIIi B ramysi
MOPCBKOTO TPaHCTIOPTY. BaXIMBUM acHeKTOM IIbOTO PETJIAMEHTY €
TPYTIOBI 3BUTbHEHHS (HAJAarOThCs BHUKIIOYHO Pamoro, a He Komiciero)
VI KoHpepenyiti y AiHitiHOMY CYOHONIA6cmei, TOOTO Yrom Mix
MEPEeBI3HUKAMH IIOA0 HATAHHS 3a3/aJIETifb CIUIAHOBAHMX MOCIYT HA
MOPCBHKOMY TPaHCIIOPTI.

> Pernament Pagn Ne 3975/87 * crocosro MpaBUI KOHKYPEHIIi B ramysi
MOBITPSHOTO TpaHcmopTy. PernamenT nHazmae Kowmicii mOBHOBa)keHHS
BCTAHOBJIOBATH T'PYINOBI 3BUIBHEHHS, OJHAK HOTO Misl MOIINPIOETHCS
TUTBKM  Ha  TPAHCHOPTHI  NEpPEeBE3€HHA MK  aepornopTamu
CriiBTOBapHcTBa i HE CTOCYEThCS IIEPEBE3EHb y AepONOPTH TPETIiX
KpaiH.

Ockineku Cyx €C Bu3HaB, IO CITIJIbHA TPAHCTIOPTHA TONITHKA AOCTaTHBO
PO3BHHYTA LIS TOTO, 00 JO3BOJIMTH 3aCTOCYBAHHS MPABIII KOHKYPEHIII B IIbOMY
cekTopi y noBHOMY o006cs3i®, srigHo 3 Permamentom 1/2003 Ha TpaHCmopT
MOIIMPIOIOTHCS 3araibHI MpaBHiIa KOHKYPEHIIil.

CrierianpHi TpaBWIIa iCHYIOTH TaKOX Y CEKTOPI €HEPreTHKH He TUTBKU
BiIHOCHO sIEpHOT €Hepril, Mo peryaroeTsest JoroBopom €BpaToM, a i CTOCOBHO
eJIeKTPOeHEePTii, Tazy Ta HahTH.

€Bporeiicbke CIIBTOBapUCTBO BYTUUIA Ta CTali pPO3POOMIO JeTaibHi
MpaBMiIa KOHKYPEHIIi1 (CTOCOBHO YO, JOMIHYIOYOTO CTaHOBHIIA Ta KOHIICHTPAIIii)
y Taxy3sX BYTUIBHOI Ta CTalelamBapHOI mpomucioBocTi. Ockinbku meit Jloroip
BTpaTHUB CBOIO YHHHICTH y 2002 pori, Ii mpaBwia, BiANOBITHO A0 TOJ0XEHB
Himmekoro loroBopy, 3apa3 3aMiHeHi 3araabHAMU npaBmiamu €C.

"OJ L 175 Bix 23.7.1968 p.

20J L 378 3a 1986 p.

30J L 374 Big 31.12.1987 p., c1.9 — Permament Gyio JOMOBHEHO AKTOM PO MPHEIHAHHS
Agcrpii, Oinnmananaii Ta semii.

4 JuB. o0'ennani cripaBu 209 - 213/84 Nouvelles Frontieres, 3Bitn 3a 1986 p., ct. 1425, Ta
cnpaBy Ahmed Saaed, 3Bitn 3a 1989 p., c1. 803.
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13. loroBopu 3 TpeTiMu KpaiHamu

Yroma mpo €Bpomneiicbky EKOHOMIYHY 30HY, SKa CBOTOJIHI pEryioe
BiqHocwHN Mix €C Ta Icnmanniero, Hopgerieto Ta JlixTeHmTeitHOM, CIIpSIMOBaHa Ha
CTBOpPEHHS BUIbHOI €KOHOMIYHO{ 30HM MiX €BpomneiicbkuM CIiBTOBapHCTBOM Ta
nepxaBaMu €Bporeiicbkoi Acomianii BimsHOi Toprismi (mami — €ABT). Yrona
MICTHTH TIpaBIJIa KOHKYPEHIIii, aHAJIIOTi4HI 10 THX, II0 MicTAThCS y JloroBopi mpo
€C'. Ix taymauenns Bimmosimae mpenenentHomy mpaBy Cymy €C 10 MOMEHTY
yknajeHHs Yroau (crinbauii gocsin)’. 1li npaBuia MaroTh OpaMy Jik0 Ha TepUTOPii
€C, monmiOHO m0 TpaBWI KOHKypeHmii, mo Mictartecs B JoroBopi mpo €C.
Bimmosimai kpainm €ABT crtBopmmm KepiBauit OpraH, IOBHOBaXXEHHS SIKOTO
BinmoBigaoTs moBHOBakeHHsAM Kowicii, Ta Cyn €ABT, sxuif Mae KOMIETEHIIIO
posrisinatu ckapru Ha pimeHas KepisHoro Oprany €ABT. [Ins 3acTocyBaHHS ITHX
npaBun  ropucaukiis Kowmicii Ta KepiBHoro Opramy €ABT posnoginserscs
BIZIITOBIHO [T0 HACTYITHUX KpI/ITepi'l'B3:

» KOIM Il BIUIMBa€E Ha TOPriBmi0 Mix kpainamu €ABT, ropucaukiiito
Mmae Kepisamiit Opran €ABT;

> IOPHCAMKIIS TaKoX HaNeXHTh IboMy Oprany y BHIAIKy, KOJH
TOBApOOOIr MiOMPHUEMCTB, pO3TAlIOBaHWX Ha Teputopii €ABT,
nocsirae abo mepesminye 33% Binm TOBapooOiry, SAKkuii BOHH
OTPUMYIOTH Ha Teputopii, 00'eqHaHiit B €E3 (kpainu €C ta €ABT);

» Kowmicisi Mae IOpUCIUKIIIO y BCIX IHIIMX BUMAJKaX, BKIIOYAIOYH Ti,
KOJIM, HE3aJI)KHO BiA mpumuciB ctatrTi mpo 33%, me BIDIMBaE Ha
TOPTIBITIO MiX AepkaBamMu-wieHaMu €C.

Y Oaratpox yromax Ipo acoIliifoBaHe WICHCTBO (30KpeMa, B yroxi 3i
[IBeiiapiero) MICTATbCS TNpaBWiIa KOHKYPEHINI, ieHTHYHI ab0 NPUHHATI IIif
BIUITMBOM TIpaBHJI KOHKypeHIii €C, mpore 3a3BHYaif mepnri He MaroTh IpsAMOi il
e muraHHsA, OfHAK, HE N0 KiHIA sicHe 1 He BHKIIodeHo, mo Cyn €C 3Mmoxe
BCTAHOBUTH TMpAMYy Hit0 Ha Tepuropii €C TMmomokeHp IMOA0 KOHKYPEHIIl,
nepeabdaveHNX, HAPUKIAL, B €Bpo-Yromax, YKIaJeHHX i3 AecAThMa KpalHaMu
HentpansHoi Ta CxigHOI €Bpony, sIKi € KaHAUAaTaMH Ha BCTyT 10 €C.

Y mpoMy KoHTEKCTI Tpeba 3ramat Takox Yroxy mpo CroiBmparrio mixk €C
ta CIIA. Ilepmmry Taky Yromy Oymno yknaneHo B 1991 pomi, ane Tineku y 1995 p. ii

' 30kpema, ct. 53 Ta 54 Jlorosopy npo €E3 BixmosigaoTs cr.ct. 81 ta 82 JIEC.
*Cr. 6 €E3.
* Cr. 56 €E3.
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JeTiTAMHICTh B Mekax €C Oyno Bm3HaHO Panoro. [pyry VYromy BeiwnmBocTi Mixk
€C T1a CHIA 6ymo ykmameHo B 1998 pori, BoHa po3BHBa€ MPHHIAI ITO3UTHBHOT
MDKHApPOAHOI BBIWIMBOCTI, MO (OpMYIIOBaBcs y mepmriii Yroxmi. He3saxkaroun Ha
BpakeHHA, mo Teprs Mk €C Tta CIHIA Bummioce y Jeski CylmepewnBi
KOHIICHTpAIliifHI 3ax01y, YTOoHoI0 MepenadadeHa CHIBIpamsd MK IUMHA IBOMaA
BIUIMBOBHMHU TPaBISIMH Ha CBITOBOMY pHHKY. Jl0 IIbOrO MOMEHTY MOXJIMBI
II€ONOTiYHI PO301KHOCTI M0N0 PpOJIi KOHKYpeHMii He OyiaW MepermKomor It
KOPHCHOI aIMiHICTpaTUBHI CHIBIpaIlli, 0COOINBO CTOCOBHO OOPOTHOH 3 KapTeIsIMu
Ta 3JI0BXKHMBAHHAM JJOMIHYIOYNM CTAaHOBHIIIEM.
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Po3fin 2. AHTUKOHKYPEHTHI yroau

s monermieHHs aHallizy MaTepiaJbHOTO IpaBa, IO 3aCTOCOBYETHCS IO
yroJl, HETaTUBHUH MOMEHT (3a00pOHa Ta IUBIIBHO-IPABOBA CAHKIS IOPHANIHOL
HEeNIHCHOCTI) Ta TO3WUTHBHUI MOMEHT (3BUIBHEHHS) pO3TIISAAIOTECS OKPEMO.
Tpeba, onHak, 3a3HAYNTH, [0 HA MIPAKTHUIII i B MOMEHTH HEpO3IiMbHI. 3a00poHa
abo 3BUTbHEHHS HACIpPAaBIi BIANOBIMAIOTh HETATHBHOMY a00 IIO3UTHBHOMY
pe3ysIbTaTy CyMH IIe€peBar Ta HEIOJIIKIB YrOJW BIZHOCHO KOHKYpeHHii. ¥ mbpoMy
HaBYAJIbHOMY IIOCIOHHMKY 3pOOJICHO CHpoOy pO3'SICHUTH 3HAYECHHS IIOHATH, IO
MICTATBCS Y IOPUANYHUX TeKcTax. Lli moHATTS nposcHsmcs npotsroM 40 pokis B
pamkax mpeneaeHTHoro mpasa Kowiciero, Cynom €C Ta CIII. Y HaB4ampHOMY
MOCIOHHKY TaKOX POOUTHCS CIIpoda MPeNCTaBUTH KOPOTKHHA OTIIST OCHOBHHX THIIIB
yTOJ, SIK BOHM BU3HAYaIOTHCS y MPEIEACHTHOMY MpaBi, CIIAYIOUH iX TpaaWIiHHINA
kiacugikarii Ha TOPU3OHTAIBHI Ta BEPTUKAIBHI. 3aKIIOUHY YaCTHHY NPHCBIYCHO
3aCTOCYBAaHHIO CT. 81 [0 IpaB iHTENEKTYalIbHOI BIACHOCTI.

1. MoHATTA NnignpMemMcTBa Ta AOKTPMHA €AUHOTIO cyb’eKkTa
rocnogaproBaHHA

[omoxenns cr.ct. 81 Ta 82 HAEC crocyroTbes MANPHEMCTB. [IOHATTA
,ITIJTPUEMCTBO” BKIIIOYAE OyAb-sIKMH Cy0'€KT TOCIONAPIOBAHHS HE3aJIECKHO Bill
{i0ro FOpHIMYHOTO CcTaTycy Ta crocody ioro ¢Ginancysanss' '. Cloau BiTHOCATBCS
¢i3uuHi Ta OpUAMYHI 0COOM, B TOMY YHCII KOMIIaHii, IMyOJiuHi MiANpHEMCTBA,
TOBapUCTBa, TOPTOBI acoIiamii, CUTLCHKOTOCHOIAPChKi KOOMEpaTuBH, OKpeMi
TOPTOBIIi Ta MPEJACTABHUKH BUTBHUX TPOQECii.

Cyn €C nocranoBus y crpasi Komicis npomu Imanii®, 10 NpeicTaBHUKH
ryMaHiTapHUX npodeciit € mianpueMcTBaMu. MUTHI areHTH, M0 BUKOHYIOTH MUTHI
(opManbHOCTI BiI iMEHI CBOiX KII€HTIB 3a BHHAropoxy, € MiANMPHEMCTBaMH, a
Harmionansna Paga MuTHHX ATEHTIB — acomialli€ro ImiJIpueEMCTB 3. AHanoriuHo y
JBOX pillleHHsAX * MaTeHTHI MoBipeHi Oyl BU3HAHI HiANPUEMCTBAMM, HE3BAKAKOUH
Ha TOi ¢akT, MmO BOHU OynM NpEACTAaBHHUKAMH OpTaHI30BaHWX Mpodecii. I3

' Busmauenns, Hasemene B pimenni Cymy €C y cmpasi C-41/90 Hofner and Elser v.
Macrotron GmbH. 3Bitu 3a 1991 p., c1. 1-1979.

% Cnpasa C-35/96. 3siTut 3a 1998 p., cr. [-3851.

3 Ilue. Cripay C-35/99 Arduino i cipasy C-309/99 Wouters v. Netherlands Bar Council. B
000x crnpaBax ['enepansanii Anoxar Jlexxep mpencrasus cBoi 3ayBaxkeHHs 10 mumas 2001
POKY.

* Pimenns Kowmicii y cnpasi Coapi OJ L 122 3a 1995. Cnpasa T-144.99 Institut des
Mandarines Agree v. Commission, Pimenns CIII Bix 28.3.2001 p.
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OCTaHHIX CIpaB BUIUIMBAE, M0 aJBOKATH TEXK BBAKAIOTHCS MiINPHEMCTBAMH, a
Acomiarii AJBOKAaTIB — acOIiallisIMA i ITPUEMCTB.

JepxaBa sK Taka Ha IEHTPaIbHOMY piBHI a00 Ha piBHI MicueBoi Braau
(perionm, wmicra Tomo) He miamamae min airo cr.ct. 81 Ta 8§82 JIEC. Hapmakw,
nybniyni nionpuemcmea € MiTIPUEMCTBAMH B Till Mipi, B SKiii BOHH 3aiiMarOThCS
E€KOHOMIYHOI0 a00 KOMEpIIHOI0 [isNBHICTIO, BKIIFOYAIOUM HAJAHHS TIOCIYT
3araJbHOT0 EKOHOMIYHOTO iHTepecy (Hamp., Aep)kKaBHI TeIeKOMIIaHii, KOMIaHii,
BIJMOBiAaNbHI 3a MOCTauaHHS IHMTHOI BOAM, 3alli3HMYHI KOMIIaHii, TOPTH Ta
aeporiopty). [IyOigyHe miAMPUEMCTBO — IIe MiIMPHUEMCTBO, TIOBEIHKA SKOTO MOXKE
BHU3HAYATHCA JACpKaBO0 ab0 MUITXOM KOHTPOIIO akIiifi 4m iHmoi QiHaHCOBOI
y4acTi, abo 4epe3 NpaBmiia LIOJNO CTPYKTYpH HiINPHEMCTBA (Hamp., NMpaBO Ha
"3070TYy" aKmito a00 MPaBO KOHTPOIIIO IUIIXOM IMPU3HAYEHHS OPTaHiB yIIPaBIiHHA).
Crattsa 86 (kou. cr. 90) JIEC 3abopoHse nepkaBaM-wiIeHAM 3alpoBaKyBaTH abo
3aIUIIaTH B CHJI 3aXOIH, AKi cyrepedars cT.cT. §1 abo 82 J€C mo BimHOMIEHHIO
JI0 TAKUX T ANPHEMCTB'.

HupexktuBu  CriBTOBapHCTBA MIOAO JCPIKABHUX  3aKyMiBeldb  TaKOX
nepen0avaTh, 1[0 OPraHW JIePXKAaBHOI BIAIU MOBHHHI OPraHi30BYBAaTH CBOIO
ISUTEHICTP BiIOBIIHO IO TIPHHITUITIB KOHKYPEHIIii B paMKax MPOIeIyp, HACHTIIKOM
SIKAX € OTPUMAHHS JISP)KaBHOTO KOHTPAKTY Ha OCHOBI TEHIEPY.

[MimnpuemcTBa, posramoBaHi 3a MexaMmu Tepuropii €C, Takox
miAmopsAaKoBYIOTECA Iil cT.cT. 81 Ta 82 JIEC, B ycsxoMy pasi B Tii Mipi, B AKii 1x
yromu abo mii BIUIMBAIOTh Ha BHYTPIIIHINA puHOK €C.

BusHavanpHUM [UIS MIAIPHEMCTBA 3 TOYKH 30pY 3aCTOCYBaHHS IPABHII
KOHKYPEHIIil € He HOro IOpHIUYHA TPaBOCYO'€KTHICTD, & A8MOHOMHICMb Oill HA
punky. Dinianu, acewmcmea abo 6i0OileHHA 3 T1€i TOYKH 30py HE €
HiPUEMCTBAMH, OCKIJIBKM BOHM HE MAlOTh CBOOOJM BH3HAUCHHS CBOET MOBEIIHKU
Ha pUHKY (HOKTPUHA €IMHOr0 Cy0'€KTa TrocHoAaproBaHHs’). BigHocuHM Mix
TOJIOBHOIO KOMIMIAHI€IO Ta (piyriaoM, HaBiTh SKIIO OCTAHHINA (POPMAITEHO € OKPEMOIO
IOPUINYHOI0 0C00010, HE MiMNajaloTh il MOHATTS Yrogd B PO3yMiHHI cT. 81
JEC?. Metoro YroIl MK TAKUMH CY0'€KTaMH € PO3IOILT 3aBJaHb MiXk uumu'. 3 Tiel

' Omnak cr. 86 (2) JAEC wmicrurh aesiki OOMEXEHHS LIOO 3aCTOCYBaHHS LBOTO

3000B's13aHHS.

% Briepirte JOKTpHHY Y710 COPMyIBEOBAHO y HAcTyMHHX pimrenns Cyxy €C: Cripaa 22/71
Beguelin Import. 3Bitn 3a 1971 p., c1. 949, Cnpasa 15/74 Centrafarm v. Sterling Drug,
3BiTH 3a 1974 p., c1. 1147.

3 Taki BiZHOCHHH, HABIIAKH, MOXHA PO3IJIAIATH SK JUKEPETO MOHOMOIBHOIO CTAHOBHIIA, ¥
Takiil SKOCTI BOHM MOXKYTh Mianagatu mp airo ct. 82 A€C.
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K TIPUYMHHU TIpaBWja KOHKYPEHIi He TIOIIUPIOIOTECS Ha il IpamiBHUKIB
TiATIPUEMCTBA.

JokTpuHa €amHOTO CyO'€KTa TOCIOJNApPIOBAaHHS Ma€ JEKiIbKa BAXIMBHX
HACJIJKIB [UIS 3aCTOCYBaHHS ITPAaBUJI KOHKYPEHIIii, a came:

» JHii ¢imianie abo BigaiieHb MOXHA [OCTABUTH Yy [POBUHY

MaTepI/IHCBKiﬁ KOMHaHi'l', HaBITh SKIIO BOHA po3TalIioBaHa 3a MEXaMHU
€C.

» 3abopoHa Ta HakiajeHHS ImTpady CTOCYIOTHCSI HE  TUIbKH
MiATPHEMCTBA, SKe 3MIHCHWIO MOPYIICHHS, ale TaKoX YCiX iHIIHX
MATPHEMCTB — yYaCHUKIB €JUHOTO EKOHOMIYHOTO CyO'eKTa
TOCIIOAAPIOBAHHSA, SAKi OTpUMalM IiepeBarn abo  JOIyCTHIN
MOPYIICHHS, X04a MOTJIH 3aIll00irTH HoMy.

» CraHOoBHIIIE MiJNPUEMCTBA HA PUHKY OIIHIOETHCS, OEpy4H 10 yBaru
TAaKOX BIUIMB Ha PHHOK TPYNH, A0 SKOI BOHO HAJICKHUTH. SIKIIO,
HaTPUKIAL, yroay Oyo yKiIaaeHo MK ABOMa MiANPHEMCTBAMHA OHI€T
JIepKaBU-4JIeHa, OJHAK OJHE 3 HUX € YICHOM MYJIbTHHAIIOHAIBHOI
rpynu, 1i€i oOCTaBUHM JOCTAaTHBO JUISi CKACYBaHHS YrOJH, IO Mae
BHYTPIIITHIHA XapakTep.

» JIOKTpHHA €IMHOTO EKOHOMIYHOTO CYO'€KTa TOCHOIapIOBAaHHS
Io3BOJIsiE 3acTocoByBaTH cT. 82 JI€C mo migmpueMcTBa SIK TaKoro,
HaBIiTh SKIIO 1€ MiAPUEMCTBO, IO 3aliMae OMiHyIOUYe TOI0KEHHS,
He € O6e3rmocepeiHiM cy0’ €KTOM 3IIOBKUBAHHS.

' 3 1pOro MpaBHIA MOXKHA 3POGUTH BUHSTOK, KON MATEPHHCHKA KOMIIAHIs HE Ma€ TOBHOTO
KOHTpOMo Haj ¢imanom. Y cipasi Gosme v. Martell-DMP, piuenns Kowmicii Bix 15.5.1991
p., dimian xonTpomosascs Martell Ha 50% Tta Piper-Heidsick na 50%. Kowmicis Bupimmna,
mo yroma migmagae mix xpiro cr. 81 JEC, ockinmpku ¢imian Mir BHCTYNaTd y SKOCTI
KOoHKypeHTa Martell, xomm BiH nisB Bix imeHi Piper-Heidsick.
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2. MoHATTA aHTUKOHKYPEHTHOI yroau
AHTHKOHKYPEHTHI YTOIIU TPaIUIiHO MOJUISTIOTH Ha JB1 KaTeTopii:

» [Topuzonmanvui y200u, TOOTO Yromu MK MiANPUEMCTBAMH, IO
MPALIOIOTh HA OJHOMY PiBHI JisUTBHOCTI (YTOAM MiXK KOHKYpEHTaMH,
IiHOBI KapTeNi, Yrogd NpO PO3MONLT PUHKIB Tomlo). ChinbHi
KoonepamuGni NIONPUEMCMEd BBAXKAIOTBECS OKPEMHM  BHIIAJKOM
TOPU30HTAJIBHUX YTOJ 3 METOI0 BIIMEXKYyBaHHA IX BiJ BHIAJKiB
KOHYeHmpayii abo NOBHOYIHHUX CRITbHUX NIONPUEMCME.

» Bepmuxanvui yeoou, TOOTO Yrogd MK [MMiJNIPHEMCTBAMHU, IO
MpamioOlOTh  HAa  PI3HUX  PIBHAX  JOisobHOCTI  (Hamp., MiX
MOCTAa4aIbHUKOM Ta AWCTPUO'IOTOPOM ab0 ONTOBHM Ta PO3APiOHHM
mpomaBIsiMH). Taki yrogm dYacTo MICTATH CTaTTi, HaB’s3aHi
NOCTAYAJIBLHUKOM, 10 3a00pOHSIOTH NPOAAX HPOIYKIII 1HIINM
TUCTPHO'toTOpaM abo MPOJABISIM, a TAKOXK CTATTi, sKi 3a00POHSIOTH
JUCTPHO’ FOTOPY 3BEPTATHUCS JI0 IHIIUX MOCTAYAILHHKIB.

Crarts 81 (1) J€C wMmictuth TpH pI3HHX MOHATTS: 200U Midic
nionpuemcmeamu, piuleHHs acoyiayii NiONPUEMCME ma Y32000CeHd NPAKMUKA.
Cyn €C BcraHoBHB, 110 He OOOB'S3KOBO BCTAHOBJIOBATH Y KOXXHOMY BHIAJKY
KaTeropilo, J10 SKO{ HAJIe)KUTh aHTUKOHKYPEHTHA YTro/1a, OCKUIbKH Il TPU ITOHATTS Y
3HauHill Mipi criBnagaoTs'.

2.1. Yrogn mix nignpmemctBamu

3BHYaiiHO yrosaa ykiagaeTbes y (opmi KoHTpakTy. OgHakK 4acTto BOHA
HOCHTh He(OpPMaJbHUH XapakTep, OCOOIMBO KOJM CTOPOHH PO3YMIIOTh
HE3aKOHHICTh ii MOJOXEHb — Taki HeopMalbHi yroad 30IraroThCs 3 IOHITTIM
Y3TO/DKEHOT MpakTWKU. s yKIageHHS YroIu AOCTaTHBO 'GUCIOGUMU CNIiTbHUL
HaMip NpuIiHAMU CRinbHY NiHiI0 nosedinku Ha punky’. CTOPOHH MalOTh TaKOX
BU3HATH OOOB'S3KOBHI XapaKTep TaKoro 3000B'S3aHHs. J[oiceHmubMeHcoKy Y200y’
260 noposyminHs 6e3 Horo odopmieHns’ 6ys10 BU3HAHO yrookw. [cHyBaHHS yroau
MOXXe OyTH pe3ympTaToM TIOCTIHHOI KOMepIiiHOoi cmiBmpami cTopiH abo

! Jlu. cripaBy T-6/89 Enichem v. Commission. 3siti 3a 1991 p., cr. 11-1623; cripay T-7/89
Hercules v. Commission. 3Biti 3a 1991 p., ct. 1I-1711.

% Cnipasa T-7/89 Hercules v. Commission. 3sita 3a 1991 p., cr. 1I-1711.

3 CnipaBa 41/69 ACF v. Chemiefarma. 3sita 3a 1970 p., cT. 661.

* Piurennst Kowmicii y cripasi Soda-ash v. Solvay OJ 1991 L 152.
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HacTiIMBOI pekoMeHpalii B JMCTax JUCTPUO'TOTOpaM, SIKIIO BOHM BUKOHYIOTBH
peKoMeH 1allii, He BUCJIOBIIOIOUM CBOTO CTaBieHHs'. HaBiTh KOHTpakT, TepMiH i
SAKOTO 3aKiHYMBCS, MOXE PpO3MIIAAATHCA SK BCE IIE JIIOYMH, SKIIO CTOPOHH
IPOIOBKYIOTH CliflyBaTH HoMy y cBoiii noseninui Ha punky’. [lepenaua maiina Ta
BUKJTFOUYHNX 200 HEBHUKIFOUHUX JIIIEH3iH, IpaB iHTEIEKTyaIbHOI BIACHOCTI MOXKYTh
po3TIIAmaTUCs SIK YOO, IO MigmagaroTh mix miro cr. 81 J€C, gxmo BoHH
BIUIMBAIOTh Ha TOPTiBIIIO B Mexax CriBTOBapuCTBa.

OIHOCTOPOHHI Jii MiNPHEMCTBA HE BBAYKAIOTHCS YrOJAMH, OJHAK y HEBHHX
BHUIIAJIKaX X MOXKHa PO3MJINATH, K MOBYa3HY yroay MiK BUPOOHHKOM Ta HOro
JOHUCTPUO'TOTOPaMU JUIsl BUKIFOYECHHS IUCTPUO'TOTOpa 3 TUCTPHO'IOTOPCHKOT Mepexi
0e3 3aKOHHOI HifcTaBu’. AHaNOriuHO, (GaKTU HOPYILEHHS, IO IPYHTYIOTbCS Ha
MpaBi MPOMUCIIOBOT BIACHOCTI, He € yromamu B po3yMinHi cT. 81 I€C. Boxu mume
BiINOBIAOTh BUKOPUCTAHHIO OO BJIACHUKOM HAaJICKHUX HOoMy mpaB. OnHak,
SKIIO Taki Jii 3AiHCHIOIOTBCSA 3 METOI MOALTY PHHKY, iX MOYKHA PO3IIIAATH 5K
03HaKy icHyBanHs yroau®. [TpakTika BUpOOHHKA TTOOYTOBHMX TOBApiB, KA MOJISTaIa
y OOMEXEeHHI CBOIX rapaHTiii Ha TOBapH, IO KYIIyIOTbCS Ta BUKOPUCTOBYIOTHCS B
Til Jke [epKaBi-wieHi, TakoX sBIs€ cOOOK O03HAKY ICHYBaHHS YTOOW MIiX
BUPOOHUKOM Ta HOTO UCTPUG'IOTOPAMH, 110 IPYHTYEThCS Ha 3a60POHI EKCIIOpTY .

2.2. PiweHHs acouiauin nignpunemcts

[onsTTst  acowiamiii  MANPHUEMCTB  BKIIOYAaE  TOProBi  acowiarii,
CUIBCHKOTOCIIOAPCHKI KOONIEpaTUBH, acowiallii 6e3 I0puAnYHOI TPaBoCcy0'eKTHOCTI,
€Bporeiicbki TPynM EKOHOMIYHHMX IHTEpECiB, B JCSIKMX BHUIAJKaX acowiaril
opraxizoBaHux npodeciii, momiOHMUX ajBOKaTaM ab0 MATEHTHUM MOBIPECHUM, HABITh
acorialii acomianii®.

VYce, 110 BUpaxkae BOJIIO acolliailii, BU3HAYa€e MOBEAIHKY 11 WiceHiB. PimeHHs
acorianii MoXyTh npuiiMaTucst y (GopMi iX CTaTyTiB, OOOB'SI3KOBUX AJIsl YICHIB

! CripaBa C-277-87 Sandoz. 3siti 3a 1990 p., cr. 1-45. BupoOHHK MOCTiifHO 107aBaB 10
nmapTiii  cBoei mpomykmii NPUMITKY ‘3aboponeno 0Oas  excnopmy'. MoByasHa 3roja
IUCTPUO'IOTOPIB i3 Li€I0 CTAaTTEI0 BHIUIMBAJA 3 IOCTIHHOTO BiJAHOBIECHHS 3aMOBIICHb Oe3
BUCIIOBJICHHS TTPOTECTIB.

% Cipasa T-30/91 Soda v. Ash-Solvay. 3siti 3a 1995 p., c1. 1I-1775.

3 CnipaBa 107/82 AEG v. Commissione. 3Bit 3a 1983 p., cr. 3151.

* O6'exnani cripasn 56/64 Consten v. Grundig. 3Biti 3a 1966 p., ct. 299; crpasa 40/70
Sirena. 3Bitu 3a 1971 p., c1.69; cnpasa 262/81 Coditel v. Cine-Vog (II). 3Bitu 3a 1982 p.,
cr. 3381.

> Pimrenns Kowicii y cripasi Zanussi 8im 23.10.1978 p. OJ L 322 Bix 16.11.1978 p.

8 Ocranmio ciipasy xuB. Pimenns Kowmicii y cipasi Milchforderungsfonds Bix 7.12.1984 p.

53



Konkypenthe mpaso €C

pilreHb, HACTIMNMMBHX peKoOMeHmamii. Jlo pimeHp y IbOMY 3HA4Y€HHI MOXYTh
BITHOCUTHCH €TUYHI HOPMH, 1[0 IPUHAMAIOTHCS TIPOQECiHHIMHU acoIliaisiMu.

Komm BimmoBimgHW{ opraH TpHiiMae pIlIeHHS NP0 CKACYBaHHS pIICHHS
acormiarii MmamprueMCTB, BiINOBINANBHICTH 32 TMOPYIICHHS Ta 3a CIUIAaTy mTpadis
Jra€ Ha acoIiallilo, a TaKOX 1 Ha KOXKHE 3 MiAMPHEMCTB, Iil SKOTO BiAMOBimAIA
HE3aKOHHOMY PIIICHHIO.

2.3. Y3rogxxeHa npakTuka

[ToHATTS y3rOJDKEHOT NMPAaKTUKM OXOIUTIOE BCl iHII BHUAWM He(pOPMaIbHOT
cHiBIIpali MDK miJnpuemMcTBaMu. BoHO BiAnoBinae koopauHauii mid, sika, He
BUXOJSIYM Ha pIBEHb JOTOBIPHUX BIAHOCHH, ,,C8I00MO 3AMIHIOE NPAKMUYHY
cnisnpayio Mijc nionpueEMCmeamu iz 3a60aHHAM WKOOU KOHKypenyii'

HaBenemo Kijbka BiJIOMHX BHIQ/IKIB, Y SKUX OyJI0 3aCTOCOBAHO L€ MTOHATTS:

» Dyestuffs*: BAPOOHUKH aHiJiHOBMX GAapBHMKIB, 110 NpalroBany B ITaii
Ta KpaiHax BeHiJIroKcy, HEOIHOPa30BO NMPAKTUKYBAIM MapajieibHi Ta
OJHaKoBI mixBUIIEHHs IiH. KoMicis Bupimwia, 1m0 Taka NpaKTHKa
npeAcTaBisie co0O0 I[IHOBMH KapTelb Ta CYBOpPO IOKapaia I
mianpueMcTBa. Y cBoiii amemsii g0 Cyny €C mignpuemctsa, He
3anepeuyoun (akT OJHOYACHHX IIiIBUILEHb, CTBEP/KYBAIH, LIO 1€
Oyla MNpUPOJHA TMOBEAIHKA MIANMPUEMCTB HAa OJITOMOICTHYHOMY
PHHKY, 1€ BOHM CliayloTh 3a 1iHoBuM Jigepom. Cyn €C He
MOTOAUBCS 3 TAKMM TOSICHEHHSIM Ta IIPUHHSB PIIIEHHS PO Y3rO/KEHY
NPaKTHKY y HABEAECHOMY BHIIIE ()OPMYITIOBaHHI.

» Zuiker Unie’: Komicis 3BHHyBaTMJIa B Y3TO/DKEHIH IpPakTUIN JBOX
TOJUTaH/ICBKUX Ta OJHOIO OeJbrifichkoro BUpoOHUKIB 1ykpy. OcraHHi
OpraHi3yBaJlil 3aXHCT IOJUIAHACHKOI0 PUHKY 33 PaxXyHOK CIIPSIMYBaHHS
IMIIOPTOBAHOTO 3 Besbrii 1yKpy BHKIOYHO 4Yepe3 IBi T'OJUTaHACHKI
¢bipmu 6e3 Oyap-skux nocepenHuKiB. CTOPOHM 3asBISUIM, 110 Iie OyB
NpOCTHH 30ir KOMEpUiHHUMX Jili 0e3 YITKOro aHTUKOHKYPEHTHOTO
wiany. Cyn €C mnintpumaB pimenHs Kowmicii: KOHTakTH Mix
KOHKYpEHTaMH, O0'€KTOM abo pe3yJbTaToM SKHX € BIUIMB Ha

' Lluryanns pimrens Cyny €C y Tak 3pamiii cnpasi Dyestuffs (cnpasa 48/69 ICI v.
Commission. 3Bitr 3a 1972 p., cT. 619).

% Jlus. MOTIEPEIHE TOCUIIaHHS.

3 CnipaBa 40/73 Zuiker Unie v. Commissione. 38itn 3a 1975 p., c1.1663.
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MOBE/IIHKY Ha PUHKY KOHKYypeHTa ab0 CIOBIIIEHHS HOro Mpo BIACHY
JHIFO MMOBEiHKY, 3a00poHeHi Bignosigao 1o cT. 81 (1) JEC.

» Pioneer': ue BUNanoK Y3rOKEHOI MPAaKTHKA Ha PiBHI AUCTPHO'OILII.
Kommnanis Pioneer mMana eKCKIIO3MBHHUX AMCTpUO'toTOpiB y PpaHTii,
Himeuunni ta BenmnkoOputanii. L{ina ogHakoBux ToBapiB y @panmii
Oyma BHUIIOK 1 I CIPOBOKYBAIO IapalieibHI IIOTOKH IMIIOpTY.
Pioneer Boamacst 10 KOOpIUHALIT Mi’K HIMEIIBKUMH Ta OpUTaHCEKUMH
JTUCTPHO'IOTOPaMH JUISl TOTO, 100 YHUKHYTH TaKOT'0 IMIIOPTY LUIAXOM
BBEJICHHS Y JOTOBOPH 3 1X KJII€EHTAMH CTAaTTi PO 3a00pOHY EKCIOPTY
no Opannii. Ile Oyno 3acymkeHO SK Y3roJDKeHa IpPaKTHKaA, sKa €
HACIIIAKOM THCKY (DpaHIly3pKOT0 AUCTPUO'IOTOpa Ta BUPOOHHKA.

» Polypropylene 2. yucneHHi  06'enHaHi CIpaBH, TIOB's3aHi 3
MOJIMPOIIJICHOM, JO3BOJIMJIM BUSIBUTH ICHYBaHHS Kapremo 3 13
BUPOOHMKIB Mi€] CHPOBHHH. Y [ESIKMX 3 OCTaTOYHHMX CyJOBHX
pimens®* Cyn €C Bu3HAB, W0 IOHATTS Y3rOIKEHOI IIPAKTUKH
nepenbavyae HaMip AOTPUMYBATHCS CIIJIBHOI JIiHII TOBENIHKH Ha
pHHKY. IcCHye mpe3ymmuis, o pe3ysbTaToOM HiITPHMAaHHS KOHTAKTiB
MDX MiANPHEMCTBAMH Oyne Taka MOBEHiHKA. ICHYBaHHS PeTryISIPHHUX
HeopMaNBHUX  3YCTpiueil €  JOCTaTHBOIO  TIJACTaBOIO  JUIS
BCTAaHOBJIGHHS  Takol  TPEe3yMIIii, HaBiTh SKIIO  BIJICYTHI
MOKYMEHTANbHO 3adiKCOBaHi pe3yNbTaTH TaKuX HePOPMaTbHUX
3ycTpideit.

I3 11pOTO IPELEICHTY BHUILIUBAE, M0 MPO ICHYBAaHHS Y3rOKEHOI MPAKTHKA
CBiUaTh TaKi (paKTH:

» Konraktn Mix CcTOpoHamMH (3ycTpidi, OOMiH KOH(]IJCHIIHHOO
iHpOopMarieto, 3'scyBaHHS iHPOpMAIIiT).

> TloBHHHa iCHYBaTH MOJIIMBICTh BIUIMBY TAaKHX YroJ Ha ITOBEHIiHKY
CTOpIH Ha PHHKY 3a paxyHOK YCYHEHHS HENEeBHOCTI B JIisx
KOHKYPEHTIB.

' Cripasa 100/80 Musique Diffusion Francaise v. Commissione. 3BitH 3a 1983 p., c1.1825.

2 Cmpasu T-1 - 3/89. 3itu 3a 1991 p., ct. 867, 1087, 1177, Cupasu T-4 — T-6-8/89. 3BiTn
3a 1991 p., ct. 1I-1527, 1628, 1715, 1837, Cnpasu T-9 - 15/89. 3Bitu 3a 1992 p., cr. [1-504,
629, 757,907, 1021, 1155, 1275.

3 us., wanp., cipaBy C-199/92 Huls. 3sitn 3a 1999 p., cr. 1-4287.
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» B sKOCTI anbTepHATHBH, YrO/H, CIPSIMOBAHI HA MIATPUMKY HE3MIHHOT
a00 Ha 3MiHy TOBEIIHKH ONHi€1 3 CTOpIH TaKWUM YHHOM, SKHUHA HE
BiJINIOBiZIa€ TIPHPOTHOMY CTaHY pedeH, SKOT0 MOXKHA CITOJIIBATHCH ITif
BIUTMBOM KOHKYPEHTHHX (PaKTOPiB.

BceranoBneHHsl (akTy iCHYBaHHS Y3TOJDKEHOT TMPAKTUKU € 3aBIaHHIM
Kowmicii. 3a BigcyTHOCTI iHINIOTO JIOTIYHOTO TIOSICHEHHS TaKoi y3r01[>{<eHOCTi1
JIOCTATHIMU MOYTb BBOXXKATUCSI HETIPSIMI JIOKA3H TTapajieibHOI OBEIiHKH.

3. MoHATTA OO6MeXeHHS KOHKYypeHLUii

OOMexeHHST KOHKYPEHIIii € CKITaJJHIM HOHATTAM. [HOMI aKIeHT poOUThCS Ha
cBoOoni mii CTOpiH yromw, iHONI Ha 30€peXeHHI KOHKYPEHTOCIHPOMOXKHOI
CTPYKTYpH PHHKY 3a PaxyHOK MiITPUMKH HOTO BIIKPUTOCTI JJIS TPETiX CTOPIH.
[epmmii mimXig CTaBUTH aKIEHT Ha OOpOTHOI KOHKYPYIOUHX ITiIIPUEMCTB, IS
SIKAX TIPUPOJIHUM € 3MAraHHs 3 METOIO 30UIbIICHHS BIIACHOT YaCTKU PUHKY. Jpyruii
MmiAXix 3axwiiae OajaHc Ha PHUHKY, 1€ TANPUEMCTBA NPUHMAIOTh HE3aJeKHI
pimreHHs 13 emuHMM (aKTOpoM OOMEKEHHs i€l CBOOOIM, SKAM € aHaJoTi4Ha
ABTOHOMHA ITOBE/IiHKa KOHKYPEHTIB.

[MonarTs oOMexeHHS KOHKYPEHIII OIIHIOEThCS HAa OCHOBI €KOHOMIYHOTO
OanmaHcy MiX IepeBaraMy Ta HeONiKaM{ YTOIH MO BiJHOMIEHHIO 10 (inocodii, mo
po3TiIAmae  KOHKYPEHII0 SK imeanmbHU Cmoci® (QYHKIIOHYBAaHHS pHHKY.
HeoOxinHicTh 3BakaTH TAKOXK HA IEpeBard yroiu 3aloyvaTKyBajia TEOPETHUYHY
JIICKYCII0, Pe3yJIbTATH SIKOI MOYKHA 3HAMTH y PO3BUTKY MPEIECHTHOTO PaBa.

Cnouarky Kowmicis morpumyBanacs JIyMKH, IO HEpPEBard Uil €KOHOMIKH,
10 X MOXE JIaTH yrona, Tpeba OI[iHIOBATH BUKIIOYHO B PAMKaX 3aCTOCYBAHHS CT.
81 (3) A€C. Ha pieHi c1. 81 (1) AEC moctaTHRO AOBECTH, IO iCHYE 0OMEKEHHS
cBOOOIM CTOPIH IS 3aIyCKy MEXaHi3My 3a00pOHH, 3 K01 Mi3HIIIe MOXHA 3pOOHTH
BUHATOK. Ha mincrasi Takoro migxoxy Kowicis B 60-X pokax BBaxkana, mo Oyab-
gKa yroja eKCKIIO3WBHOI OHCTpUO'omii Ta Oyab-sfka JIIEeH3isd Ha IpaBo
IHTETIeKTyaIbHOI BIIACHOCTI K Taka mimmanae minx 3abopony cr. 81 (1) AEC Ta,
mo6 3amoOirty ii HemilficHOCTI, po Taky yromy Tpeba crmoBictutu Kowmiciro, sika
BUKJTFOUUTH ii i3 3a00pOHHU.

Ha npyromy erami mmckycii Cyn €C mocTaHOBUB, IO (akT OOMEKEHHS
YroIol0 CBOOOAM CTOPIH € HEJOCTATHIM; yroja IHOBHHHA TaKOXX BCTAHOBIOBATH

! lue. cnipasu 29/83 Tta 30/83 Compagnie Royale Asturienne des Mines and Rhienzink.
3BiTH 32 1984 p., cT. 1679.
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BiuyTHY Meperkoy i (QYHKIiOHyBaHHsS puUHKY'. SIKIIO yroja Hajgae o4eBUIHI
nepeBard KOHKYPEHTHIN CTPYKTYpi PUHKY, il MOXKHA PO3TIISIATH, SIK Taky, M0 He
miamagae mig niro cr. 81 JJ€C, 6e3 HeoOXimHOCTI BUKIIOUSHHS ii 3-Tix 3a00poHN
nusixoMm  3actocyBaHHS cT. 81 (3) HAEC. OO'ekTMBHA CKIAAHICTH OILIHKA
CTBOPEHOTO CTYIEHIO MEPEeInKoi (DYHKI[IOHYBAHHIO PHHKY CIIOHYKaia 0araTbox
YUYEHHUX JI0 BHECEHHS POIO3HIIT 3aCTOCYBAHHS NPABULA PO3YMHO20 NIOX00Y, IKUM
nepenbadyaB BH3HAHHSA IIHPOKWX IIOBHOBA)XEHB BIINOBIIHUX Oprafizamii Ha
BJIACHUI PO3CY/l 3aCTOCOBYBATH MPABUIIA 3[0POBOTO T3y 3 METOI BU3HAYCHHS,
mianagae 9u Hi KoHKpeTHa yroxa min gito cr. 81 J€C. Cyx €C He npuifHSAB IO
MPOMO3HILiI0, OCKUILKM BOHA IPYHTYEThCS HA MOHSTTI, YyXKOMY JMJsi TPaBOBOI
Tpamumii OiMBIIOCTI €BPONMEUCHKUX KpaiH (Ha aMEepUKaHCHKIH MOJelni), OIHaK
CTBOPUB MPEIECHT, SKUil riepedadae He3aCTOCYBaHHs Y JeIKUX BUMaaKax cT. 81
JecC.

Bumora nomimuoi mepemikoan sk KOHKYPEHIIT Mpru3Besia 10 BUKITIOYSHHS
3-mig mii cr. 81 JE€C yrom, MK MIOIpHEMCTBAMH, SKi MalOTh HAaATO CIAOKY
03U HA PUHKY (paBuio de minimis) >. AHAIOrYHO, OOMEKEHHS KOHKYPEHIIil,
IO € JAPYTOpSTHUMHU y YHHHUX KOHTPAKTaX, PO3TJISIANKCS SK HEMOCTATHI st
Toro, Mmoo Taki koHTpakTH miananu mig airo cr. 81 JIEC. Tumyacoa 3abopoHa
KOHKYpeHLii 3 6OKy LieJeHTa IiAIpPUEMCTBA €, TAKUM YMHOM, 3aKkoHHOIO °. Te x
caMe CTOCYEThCS 3000B'I3aHHS HE PO3TOJIOUIYBATH HOY-Xay HaBiTh Micis
3aKiHYCHHs TEePMIiHy Mil JIIEeH3il — I CcTaTTs € OOOB'S3KOBOIO Ui BHUKOHAHHS
KOHTPAKTIB, L0 IPYHTYIOTHCS Ha TIOHATTI €KCKITO3UBHOCTI",

3.1. AHTUKOHKYpEeHTHa MeTa yroau
Crarts 81 JIEC cTocyeThcs yrom, memor abo pe3yrbmamom AKUX €

3anobicanns, odomedicennsi abo uxpusienns Koukypeuyii'. Mera Ta pe3ynbTar y
JTAHOMY BUMAJIKY € aNbTepPHATUBHUMH. PO3TIISTHEMO CIIOYATKy TIOHATTS METH.

! JluB. cripaBy 56/65 Societe Technique Miniere v. Maschinenbau Ulm. 3sith 3a 1966 p., cT.
261.

% JluB. cripaBy 56/65 Societe Technique Miniere v. Maschinenbau Ulm, 3sith 3a 1966 p., cT.
235, Cnpasu 56 Ta 58/64 Consten and Grundig, 3BiT 3a 1966 p., ct. 299, Cnpasy 23/67
Brasserie de Haecht (1), 3BitH 3a 1967 p., c1. 407, Cripay 5/69 Volk v. Verlaecke, 3BiTn 3a
1969 p., ct. 265 Ta CripaBy C-234/89 Delimitis, 3Bitn 3a 1991 p., ct. 1-935.

3 lus. cipaBy 42/84 Remia-Nutricia, 38iti 3a 1985 p., cr. 2545.

* Ilue. cripaBy 26/76 Metro (1), 3siti 3a 1977 p., ct. 1875, cupay 258/78 Nungesser (Maize
seeds), 3Bitu 3a 1982 p., ct. 2015 ta Crpasy 161/84 Pronuptia, 3situ 3a 1986 p., ct. 353.
JuB. Takox Pimmennst Kowmicii Bix 13.7.1990 p. y cpasi Elopak v. Metal Box-Odin.
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IcHyrOTBH yroau, aHTHKOHKYPEHTHHI XapaKTep SKUX € MPSIMHUM HACIiKOM iX
Metn. lleft xapakTep He MOB'SI3aHHWN 13 CYO'€KTMBHHM HaMipOoM CTOpiH TpH
YKJIaJCHHI Ta BUKOHAHHI HUMH YTOJHM, a INOB'S3aHHUM 3 T 00'€KTHBHOIO METOI0 Y
PHHKOBOMY KOHTEKCTi. SIKII0O HOpMaJbHHM HACIIJIKOM YroIu € OOMEXKeHHsS
KOHKYpEHILI{, TO yroia Mae aHTUKOHKYpPEHTHHH xapakrtep. TakuMu a priori
AQHTHKOHKYPEHTHUMH YTOJaMH €, 30KpeMa:

» 'y BHUINAJKy FOPU30HTAIBHUX Yroj: yroau npo (ikcoBaHi I[iHH, yroju
PO PO3MOIIT PHHKY, YTrOOH, IO OOMEXYIOTh BHPOOHHUITBO abo
TIPOAaX, YTOIH PO OOMIH IiIOBOIO iH(pOpMAIIi€To,

» 'y BUNAJKY BEPTHKAJIBHUX YroJ: yroau mpo (ikcoBaHi po3apiOHi miHH
a00 HaB'sI3yBaHHS 3a00POH Ha EKCIIOPT.

VYroga, ska Beae OO IIOBHOTO 3axXHCTy TEPHUTOpii, € Yromow 3
AQHTHKOHKYPEHTHOIO MeTO. OCHOBHUM IPUHIMIOM IOMiTHKH CIiBTOBapHCTBa B
ramy3i KOHKYpEeHIi € TapaHTyBaHHA 3a OyIb-SKHX OOCTaBHH MOJKIJIUBOCTI
Mapaje’IbHOTO eKCIIOPTY Ha BIAMIOBIIHY TEPUTOPIFO.

SIkio yrojga Mae aHTHKOHKYPEHTHY MeTy, Komicis He MOBHHHA AETaabHO
JIOBOJIUTH iCHYBAHHSI aHTUKOHKYpPEHTHOTO BrutuBy. OpHak, ockijbku Kowmicis mae
JIOBECTH, IIO yroja BIUIMBAE HA TOPTIBIIO MiXK Jep)KaBaMU-YJICHAMH 1 € JIOCHUTh
Ba)XIIMBOIO, 100 HE MiANACTH MiA Jif0 TpaBwia de minimis, HEOOXiTHO 3pOOHTH
xo4ya O 3arajbHUIi EKOHOMIYHHI aHadi3 AaHTHMKOHKYPEHTHOTO BIUIMBY Ha
BIIITOBITHUI pI/IHOKl

3.2. AHTUKOHKYpPEHTHi Hacnigku yrogu

Hacninku yroau OIIHIOIOTBCS 1O TOMY, IO O CTalOCs HAa PHHKY, SKOH
yroad He icHyBasio. [Ipu 1poMy HOTpiOHO OpaTu 10 yBaru sk peajbHUi, Tak i
NOTEHIIMHUN pe3yibTaTH.

» Ilepur 3a Bce TpeOa BCTAHOBUTH, UM € KOHKYPEHTaMH CTOPOHH YTOJIH.
Skuio e He Tak, To yroga He nopyiye ct. 81 I€C nuie 3 ornsaay Ha
CTaTyc CTOPIH.

» HacrynHuM KpOKOM € aHaii3 pe3yJibTaTiB yroAd CTOCOBHO TPETIiX
oci0. Slkmo 3advinaroThest iX iHTepecH (Hamp., LULIXOM 3a00pOHH

! Ilus. cnipay T-68/89 Italian Flat Glass. 3siTu 3a 1992 p., ct. 1403.
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mapajenpbHOTO IMIIOPTY, OOMEXEHHS Ha JOCTyNl TpOIyKii abo
TeXHoJIoTi1), Taka yrona mopymrye ct. 81 1€C.

» Hapemri, ciij B3sTH 10 yBaru BIUIMB YrOJU Ha €KOHOMIKY B IIIJIOMY,
BKIIOYAIOYM CTPYKTYpy PHHKY. [070BHI (hakTopm i aHamizy €
HACTYIIHUMI: XapaKmep y200u, 4acmKa puxKy ii cmopiu, i301608anull
xapaxmep y200u abo ii exmoenns 6 mepeacy ananoziunux y2oo'. Jlo
BOTO MOXKHA JOJAaTH TaKOX KiJIBKICTh Ta PO3MipH BHUPOOHHKIB Ha
PHHKY, IOBIpy TPOMAaICBHKOCTI 110 iCHYIOUHX OpEHIIB Ta TOPTOBHX
MapoK, ICHyBaHHA TIpaB Ha IPOMHCIIOBY BIIACHICTb, BIUIUB
HAI[IOHAJLHOTO 3aKOHO/IABCTBA”.

AHTHKOHKYPEHTHI HACNiOKH Yroad NOBHWHHI Oytu nomimuumu. Cynm €C
TIOCTAaHOBUB, IO SKIIO PE3YJIbTaTH HETOMITHI, yrofa He Miananae mij it cT. 81
J€EC, HaBiTh AKIIO BOHA SIBHO OOMeEXye cBoOomy mii cropin. Lleit dakrop
OIIIHIOEThCA Ha MiICTaBi BUBYCHHS CTOPIH yrogu Ta iX YacTKH Ha BiAIIOBiTHOMY
punky’. OfHaK Ha BUCHOBOK MOKYTh BIUIMBATH iHINI MipPKyBaHHS, HANPUKIA
BIUIMB YTOJM HA TOBapH y JIAHIIOKKY CHOXKHBaHHS BiINOBIZHOTO TOBAapy HO Ta
micns 11 ykimageHHS abo XapakTep BIiATOBIAHOTO pPHHKY (ONIrOMOJIBHHY,
KOHKYPEHTHHI).

4. BignoBigHMN PUHOK

Koxne pimenHs mpo 3actocyBaHHA cT. 81 JI€EC morpebye BU3HaYCHHS
BimmoBigHOTO puHKY. Lle cTOCyeThcs TakoXX BHIAJKIB, IOB'S3aHAX 13
3acrocyBaHHsAM cT. 82 JIEC abo mpouexypu M03BOdy KoHIEHTparii. IloTpidHO
PO3PI3HATH: 8i0NOGIOHUII PUHOK MO8APY, GIONOGIOHUI 2e02paiuHull PUHOK Ta,
1HOMI, Mmumyacosuii 8iONOBIOHUL PUHOK.

BinnoBinHuii puHOK TOBapy — I PHHOK, IO CKJIAaJa€ThCs 3 IIEHTHYHUX
TOBapiB a0 MOCIYT Ta TOBapiB abo MOCIYT, IO € B3aEMO3aMIHHUMH 3 TOUYKH 30py
cnoxuBayiB. CrilafHICTh TOJNATa€ B OILIHII PiBHSI B3a€EMO3aMiHHOCTI, SIKHA
3aJICKUTh BiJl THYYKOCTI MOMUTY CIOXKBadiB. Ha mpakTuili 4acTto JTOBOIUTHCS
BUKOHYBaTH  CKJIQJHMH  eKoHoMmeTpuuHuid  adamiz. Kowmicis  mnpwuitnsia

' Bursr 3i cripaBu 56/65 Societe Technique Miniere v. Maschinenbau Ulm. 3Biti 3a 1966
p., cT. 235.
% Ilus. ciipaBy C-234/89 Delimitis. 3sitn 3a 1991 p., ct. 1-935.

SIKIO CTOpOHAM YroAM HANEXUTh MeHIe 5% BIJNOBIHOTO PHHKY, a IX pIiYHHUHA
ToBapooOir He mepeBuinrye 200 MIH. €BpO, 3BHUANHO BBAXKAETHCS, IO e(ekT yroam He
MOMITHHH.
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[NoBioMIIeHHS IOZO BH3HAYCHHS BiJIIOBITHOTO PUHKY 3 METOK 3aCTOCYBAaHHS
LILOTO MOHSATTS B KOHKYpEHTHOMY mpaBi CHiBTOBapUCTBa ', IO MICTUTh TEXHidHi
JeTaj]i BU3HAUCHHS B3a€MO3aMIHHOCTI monuty. s HBOro BHKOPHUCTOBYETHCS
METON  HeBeIuKo20, aie CYMMeB020  HENepexioHoco  30LMbUeHHs  YiHU.
B3aemo3aMiHHICTh MONMTY PO3MISNAETBCS 3 TOYKH 30py croxuBadya. OpHak y
JEsSKUX BUIMAJKaX TaKOXX HEOOXiTHO B3STH JO yBard IOTEHIIHHY KOHKYpPEHILO Ta
BU3HAUUTH B3a€EMO3AMIiHHICTE 3 OOKy mnpomo3uuii. /lo TOro 3, BH3HAYCHHS
BIMOBITHOTO pUHKY TOBapy HE MOXE IPYHTYBATHCS BHKIIOYHO Ha
SeKOHOMETPUYHUX po3paxyHkax. TpebOa BpaxoByBaTH W IHII €NEMEHTH, a caMme
(Gi3ugHI XapaKTEpUCTHKH ToBapy abo cdepy #oro BukopuctaHHs. OcoOmuBUM
BUTIAJIKOM € CUTYAIlis i3 3aIM9aCTHHAMH, OCKIIBKY 3a3BHYail iCHYIOTh /IBa MTOBHICTIO
BiIMiHHI BiIIOBiTHI PWHKH TOBapy: BIiAMOBIIHMIA PHHOK TOTOBOTO MPOIYKTY Ta
BIANOBINHUII PHUHOK 3amacHUX YacTHH. [apHUM INPHKIQJAOM € IIHHA alo
3am4acTHHA 0 aBTOMOOINB, KOJIM OAHI 1 Ti K TOBapW NMPOIAIOTHECS BHPOOHHKAM
aBTOMOOLTIB AJIs1 30MpaHHSA HOBHX aBTOMOOLTIB a00 BaHTaXiBOK Ha IIEPBHHHOMY
PHMHKY, J¢ JOMiHy€ HEBEJHMKa KUIBKICTh IOCTAYaJIbHUKIB, Ta HAa BTOPHHHOMY
PHMHKY, IO TpEACTaBIsie COOOK HAaA3BHYAHO JEKOHIEHTPOBAaHHI PHHOK
MOKYTIIIiB-CTI0)KABAYiB.

Binnosinnuii reorpagiunmii puHok — 11e perion y mexax €C, y sxomy
BiJIYYBalOTHCSI HACHIZAKM Yroau. 3BMYaiHO Lie Bcsi Tepurtopis €C, opHak, SIKIIO
ToBapu ab0 MOCIYyrM He NPOJAIOThCS Ha YacTHHI Li€l TepuTopii, Taka YacTUHA HE
OepeTbCs /0 yBarm IpU BHM3HAUCHHI BiQIOBIIHOrO pHHKY. IIpakTH4HO, SKIIO
HACJIJKK YroJ¥ BiJUyBalOThCSl SIK MIHIMYM Ha BCiil TepuTOpii OJHI€T nepKaBu-
YJIeHa, 1[5l TSPUTOPIS CKIIAIA€ BiINOBITHUIN reorpadiYHUil PUHOK.

5. 3anob6iraHHA, oOMeXeHHA ab0 BUKPUBIEHHA KOHKYpeHLUii

MeTtor0 ab0 HACHIIKOM Yrogud Mae OyTH 3anobicanHs, 0OMedxceHHs abo
suxkpueients koukypenyii. TloBuHHa OyTH BHUKOHAaHA SK MIHIMyM OJ[HA 3 TPHOX
HACTYITHUX YMOB:

» VYroja Mae HACHIJKH, Ki CYTTEBO BiJIPI3HIIOTHCS BiJl 3BUYAIHUX YMOB
KOHKYpEHIIil, TOOTO yMOB, sIKi 0 icHyBaJH 3a 11 BiICYTHOCTI.

» MK KOHKYpEHTaMH ICHYIOTh OOMIH IH(OpMAI€l0 Ta KOHTaKTH:
KOXKHE IAMPUEMCTBO TIOBMHHO HE3aJEXKHO BH3HA4YaTH BIACHY
KOMEpLiHHY NOJITHKY, 03 KoopAuHallii 31 CBOIMU KOHKYPEHTaMH.

'0J C 3723a1997 p.
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» Pe3ynpraToM yroim € CTBOPEHHS IEpEeLIKOJ Ul iHTerpauii pHHKIB:
KOHKypeHILis, sKy 3axuimae Jlorosip mpo €C, npencraise coboro
KOHKYpEHIIio Ha 00'emHaHOMY puHKY €C.

IHoni BigcTONOETBCS IyMKa, IO AHTHKOHKYPEHTHI Yrogd MOXKHa
BUIIPABIATH TOXi, KOJM BOHHM € NPOTHIIEI0 HEYECHUM KOMEPLIHHHM criocodam
(mamp., 3actocyBaHHIO nemmiHTy). Cyn €C HIKOIM HE IOTOKYBaBCS 3 LIUM
JOBOZOM: OOpPOTHOa 3 HEUECHIMH METOJIaMH KOHKYPEHIIIT € 3aBIaHHAM AepKaBHUX
OpraHiB i HE MOX€ BECTHCS METOJaMH IPHBATHOTO 3axHCTy. B pesyinbprari Oyio
3aCyJDKCHO YTOJM, METOI0 SKHX OyB 3aXHCT Bifl HpPOAaxy NPOIYKUIl HHU3BKOI
aKocTi' a60 Bijl AelIeBux migpobok’.

6. Bnnue Ha TopriBno MiX AepxaBaMu-4rieHaMun

YMoBa, 3riIHO 3 SKOK Yroia IOBHHHA BIUIMBATH Ha TOPTIBIIO MIDX
Jep)KaBaMU-YWICHaMH, €, MepIl 3a Bce, IOPUIMYHUM NPABHIOM, SKE PO3MEKOBYE
KOMIIETeHIIIF0 OKpeMoi kpainu Ta CriBToBapucTBa. SIk MM mMo6a4YnMo Ii3HIIIE, Y
chepi KOHIEHTpaIii Ui BU3HAYCHHA KOMIICTEHIIi 3aCTOCOBYETHCS IHIIHI
Kputepii (piBeHs CriBTOBapuCTBa).

[onuATTS TOPriBNi HAA3BUYAHHO IMIMPOKE: BOHO OXOIUTIOE OyIb-Ki BHAH
SKOHOMIYHOI [IisTIBHOCTI, MOB'SI3aHOT 3 TOBapaMH Ta MOCIyraMH, Ta BKIIOYAE
0aHKIBCBKI TIOCITYyTH, CTpaxyBaHHS, MiSUIGHICTh IHBECTHIIWHUA (QOHAIB, 0OMIH
BAJIIOT, KOJICKTUBHE YIPABIIiHHSA aBTOPCHKUMHM IIPaBaMH, OPTaHi3allil0 BHCTABOK,
areHTCHKi IIOCIYTH, TOCIYyTH 3 JOCTaBKH MOBiJOMJIEHB, NpodeciiiHi mociyTHy,
Tene0avyeHHs, I0CTa4yaHHs rasy, eleKTpOoeHeprii, Tomo.

Jns BU3HAUCHHS BIUIMBY Ha TOPTIBIIO 3aCTOCOBYETHCS HACTYIHHUH
OCHOBHHMI KpUTEpiil: MOBUHHA ICHYBaTH MOJKJIMBICTB IEPeI0auYUTH 3 JOCTATHHOIO
Mipol0 WMOBIPHOCTI Ha OCHOBiI HabOpy OO0'€KTMBHHX IOpHAWNYHHX ab0 peasbHUX
(akTopiB, 10 JaHa yroJia MOXKe BIUIMHYTH, IPSIMO YK ONIOCEPEIKOBAHO, TEIIEp YH Y
MaibyTHLOMY, Ha XapakTep TOPTiBIi Mix JepskapaMu-uieHamu °. CyTTeBa pisHULS
B L(iHI OJHOIO ¥ TOTO ’ TOBapy Ha PI3HUX PHHKAaX 3BHYallHO BHKJIMKA€E TOPIrOBi
MOTOKH, 1[0 TPUBOIATH A0 30mmkeHHs IiH. OOMeXeHHS IMIIOpTy ab0 EeKCIIOpTY,
TAaKMM YUHOM, OOOB'I3KOBO BIUIMBAIOTH Ha TOPTriBm0. Takwil pe3ynbrar €
MOXIMBHM, SIKIIO Yrolla CTOCYEThCS IMIIOPTHO-EKCIIOPTHHUX OIepaliid y Mexax

! Nlus. cipaBy 58/80 Dansk Supermarked/Imerco. 3sitn 3a 1981 p., ct. 181.

% Ilus. cipaBy 193/83 Windsurfing. 3siti 3a 1986 p., ct. 611.

3 Jlus. ciipaBy 56/65 Societe Technique Miniere v. Maschinenbau Ulm. 3sitn 3a 1966 p., cT.
235. Lleit TekcT Oyio JOCTIBHO MOBTOPEHO Y HU3II HACTYITHHUX PillleHb.
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CriBTOBapuCTBa, CTBOPEHHS  JUCTPHUO'TOTOPCHKOI  CHCTEMH OIsI  BCHOTO
CniBroBapucTBa a0 3HaUYHOI HOTO YaCTHHH.

Pusuk mopiny puHKY € 0coONMHMBO CepHO3HMM AacleKTOM 3MiHH TOPTiBIIi:
AKIO YroJa MOXKe BHKIMKATH PO3MOJiN pHHKiB, KoMicis MOBHHHA NPUALIATH it
ocobnusy ysazy'. 1liHOBI yromu, yrofy npo oOMexeHHs BUPOOHHUITBA, KOHTPOIb
HaJl TUCTPUO'FOTOPCHKOI0 MEPEKEr0, OOMEKEHHS PEKIIaMH BILTUBAIOTH HA TOPTIBIIO
HaBIiTh SIKIIO BOHH CTOCYIOTHCS €KOHOMIWHOI MisJIPHOCTI JIUIE B OAHIN KpaiHi-
qeHi’.

3MiHa CTPYKTYpH KOHKYPEHLIl € iHIIMM MOXJIMBHM IPOSBOM BIUIMBY Ha
TOPIiBIIO MiX JepKaBaMU-uleHaAMH .

BB Ha puHOK MoOXe Oytu nomenyiuinum. ToMmy He MOXHA
BUTIPABIOBYBAaTH yTOAy THM, IO CTOpiH HE MIKaBIATh MiKHAPOIHI TOPTOBI
oreparii a00 BOHH HE B 3MO3i iX 3/iH{CHIOBAaTH, OCKUTBKH 3 YaCOM CHTYAIIisl MOXKE
3MIHUTHCS.

Yromu, 10 CTOCYIOThCS TIBKU OJIHI€T KpalHU-YJICHA, MOXKYTh BIUIMHYTH Ha
TOPTIBITIO MiX ,I[Cp)i(aBaMI/I—‘IJIeHaMPI4’5. SAxmo, ogHak, Aist yroau oOMeKeHa OJHIEI0

! JluB. cripaBy 56/65 Societe Technique Miniere v. Maschinenbau Ulm. 3sith 3a 1966 p., cT.
235.

2 Jlus. y cripasi Pronuptia (cripaBa 161/84 3a 1986 p.) cTarTTio, MmO 3a60pOHSE BIACHHKY
(hpaHIIN3K BIAKPUBATH MTyHKTH MPOJAAXY B 1HIIIH KpaiHi-dsIeHi.

3 Jus. cnpasu 6 ta 7/73 Commercial solvents. 3Bitn 3a 1974 p., ct. 223. Y 1ux OBOX
cnpaBax Kowmicist 3BUHYBaTHIIa CTOPOHH YTOOW B TOMY, IO BOHM BUTICHWJIM KOHKYPEHTa 3
puaky CmiBTOBapHCTBa, X0da OiTbIIa YaCTHHA NMPOIYKII BUTICHEHOTO KOHKypeHTa Oyna
MpU3HAueHa U eKcropTy y TpeTi kpainu. Cyn €C Bupimms, mo tpeba OpaTé A0 yBaru He
TIIBKA TIPOMHCIIOBY Ta KOMEpPLIHHY IiSUTbHICTH, MPU3HAYECHY Ui 3a/I0BOJICHHS IOTPEO
KpalH-4JIeHIB, alie TaKOX 1 3MiHY CMpPYKmMypu KOHKYPeHYil y Mexcax CnilbHO20 PUHKY, 1O €
pe3yJbTaTOM yroJiH.

*V cnpasi 8/72 Cementhandelaren (3itu 3a 1972 p., cr. 977), MiANPHEMCTBA-yIaCHHKH
TOJUIAH/ICBKOTO LIEMEHTHOTO KapTelli0 CTBEPXKYBAJIH, L0 1Iei KapTeNnb PEeryiroe BUKIIOYHO
TOJUTAaHJACHKUH BHYTPIIIHIA PHWHOK Ta HE CTOCYeThcs iMmopry abo excmopty. Cym €C
miaTpuMaB TouKy 30py Kowmicii, mo Takuidl KapTelb MOCHIIIOE PO3AUICHHS PHUHKIB 1, TAKUM
YHUHOM, CynepeunTs M Jorosopy mpo €C.

> THmmii npuKIa; MOXKHA 3HaiTH y crpasi 126/80 Salonia (3siti 3a 1982 p., cr. 1563).
VYroaa cTocyBanacs cucTeMu 30yTy Y By3bKOMY KOJI 1TaliChKHX JKypHATIB Ta Ta3eT, OJHAK
OyJio BHUIIIEHO, IO MOTEHIIITHO BOHAa MOXXE BIUIMHYTH Ha 30yT 1HO3EMHHX >KypHAJiB Ta
raser.
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JIepKaBOIO-WICHOM Ta HE Ma€ HACTIJKIB 32 KOPAOHOM, A0 Takoi yromu ct. 81 1€C
HE 3aCTOCOBYEThCA'.

7. QokTpuHa de minimis

AHTHKOHKYpEHTHa yroja He miamanae mix xpito cr. 81 A€C, sxmio i BIumB
Ha TOPTIBITIO MiX Jep’KaBaMH-WICHAMH € Ha/ITO HE3HAYHHM.

VY cmpasi Volk v. Vervaecke? Cyn €C 3a3Ha4mB, 10 TOBAP, BITHOCHO SKOTO
VKIJIAZICHO yTOxy, ckinanae Tinbku Big 0,2 mo 0,5% BupoOHunTea Himeuunan. Yrona
He moTtpammia mif faito cr. 81 JE€C, ToMy 10 Mara He3HauHull 6Niue HA PUHKU
yepes crabKicmv NO3uYitl CMOPIH y200u.

V cnpasi Miller’ Cyn €C Bupimmp, mo Mawuu 5% JOKyMEHTAIBHO
3adikcoBaHOTO BHPOOHWITBA HiMewdmHM, a y AESKHX CEKTOpax HaBiTh OLIbIIe,
¢bipMa He MOXe PO3paxOBYBAaTH Ha BU3HAHHS LUX OOCSTIB PHHKY HE3HAYHHMH, a
TOMY TIPaBUIO de minimis He MOXXe OyTH 3acTOCOBaHO. B pesynbraTi NpHHHATTS
[BOrO PIiLIEHHS NEepecTalio 3aCTOCOBYBATUCS MPAKTUYHE MPABUIIO, 3TIIHO 3 SIKUM
YJacTKa pUHKY 5% CTaHOBHTH MiHIMyM 3rifgHO 3i cT. 81 AEC.

OnHak, 3 UM TBEP/UKEHHSIM MOKHA He moromuTucs. Y cnpasi Pioneer!
JesiKi 13 CTOpiH CTBEpDKYBajlM, IO IX YacTKa Ha pPHHKAX BHCOKOSKICHOTO
3BYKOBIATBOPEHHS Aocsrana Tinbku 3,3% y ®Ppannii Ta Benukobpuranii. Cyn €C
HE TMOTONMBCS 3 IIMM apryMEHTOM, OCKUIBKM Led pPHHOK HaJI3BHYaiHO
(hparMeHTOBaHUH 1 Taki BiACOTKH IMPEACTABILUTH COOOI0 BIHOCHO BEIIUKY YacTKY
PUHKY TIOPIiBHSHO 3 iX KOHKYpEHTaMH. AHAJIOTIYHO y cmpaBi Societe de vente
Ciments et Betons > Cyn €C supimms, mo 10% o6esry Toprismi mix ®paHiiero Ta

! lue. cnipaBy 22/78 Hugin (3Bitn 3a 1979 p., cr. 1869). Hugin, mBenchkuii BUPOGHHK
ABTOMATHYHUX KACOBHUX alapariB, BIIMOBUBCS HaJaTH OpUTAHCHKIH (ipMi 3amacHi YacTHHH,
HEOOXifHI A MiCIANPOAXKHOTO OOCITyroByBaHHS OpUTAHCBKUX IIOKYIIB KAaCOBHX
amapariB. isnpHicTs OpuTaHchkoi Gpipmu oOMexyBanacs 30HOI0 JIOHIOHA 1 3 eKOHOMIYHHX
NPUYMH HEe MoTJia OyTH PO3LIMpEeHa Ha MHPIIHiA perioH. Kpim Toro, Mix KpaiHaMU-4ICHaAMHI
OyB BiACYTHIH TOPTOBHH MOTIK TaKMX 3allaCHUX YacCTHH, a LiHU BCIOAU Oyiy MpHOIH3HO
onHakoBUMH. Y Takux obOcraBumHax Cyn €C BHpPIUB, IO pe3yabTaTH OOMEXEHHS He
OymyTe BimuyBaTHCS 3a MeXaMH BHYTPIIIHBOTO PUHKY bpuraHii, mo TopriBas Mix
KpaiHaMH-4JIeHaMH He MocTpaxkiana i TakuM yumHOM cT.cT. 81 (1) Tta 82 JI€C y manomy
BHIIAJIKy HE 3aCTOCOBYIOThCS.

% CripaBa 5/69. 3Biti 3a 1969 p., ¢1.265.

3 Cnipasa 19/77. 3sitn 3a 1978 p., ct.131.

* Cripasa 100/80. 3Bitw 3a 1983 p., c1.1825.

> Cnipasa 319/82. 3situ 3a 1983 p., cr.4173.
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HiMeuunHOI0 CKIagaroTh OCTAaTHBO BEIMKY YacTKy, MO0 3pOOHTH BiAYyTHHM
pe3yIbpTaT Yyroau.

Hoxtpuny de minimis Oyno xonmudikoBano y [logidomnenni Komicii npo
Y200u He3HAUHOT 6adCIU60CH, OCTAHHE BMIAHHS AKOro 3'sBuiocs y 2001 powi .
Jo HBOTO Tpeba cTaBUTHUCS 3 IESKOI0 00EPEeKHICTIO, OCKITbKH [loBigoMIIEHHS HE €
IOPUIUYHO OOOB'I3KOBMM JIOKYMEHTOM, a JIMIIE A€ 3arajbHE YSBICHHA IIPO
JIOKTpUHY de minimis. ['0NMOBHUIA KpHUTEPiH, 3TiIHO 3 SKUM TOPH30HTAIBHA yroja
He mianmagae mig pito cr. 81 A€C, nonsirae B ToMy, 0 CyMapHa YacTKa YYaCHUKIB
Ha PHUHKY noBMHHa Oytm Hmx4ow Bix 10% obcsary BimmoBimHOro pHHKY. Y
BUIT3JKY BEPTUKAJIBHOTO PUHKY IF0 YaCTKY HiJBHIIEHO 10 15%.

IcHye, omHak, BaKJIMBE 3aCTEPEKECHHS IIO/I0 3aCTOCYBAHHA i€l JOKTPUHH Y
BUTIAZIKY, KOJIM YT0Jla Ma€ 3HAUYHUHN CUCTeMHIH eekT. OIiHIOI0YH BIUIMB YTOIM HA
KOHKYPEHIIi0, BAXXJIBO BPaXOBYBaTH cyKynuuii eekr 0araThox APIOHMX yroxm y
cucremi. 3 Touku 30py Cyny €C, icHyBaHHS CHCTEMH — II€ OJIFH 3 €JIEMEHTIB, KU
Tpeba OpaTH MO yBarW IpW BH3HAYCHHI MEPEIIKOJ TOCTYITy Ha pHUHOK. JIerkicte
JOCTYITy Ha PHHOK JUIA KOHKYPEHTIB € CYTTEBHM AacIIeKTOM MPH BCTAHOBJIICHHI
AHTUKOHKYPEHTHHX HACHIJKIB yroau. SIKIIo BiACYTHiH e(peKT HaKOMMIeHHs, )KOTHA
3 Takux yrox He mixnanae mix giro ct. 81 J€C. Skmo epexT HaKOMUIeHHs iCHYE,
110 3aBJa€ MIKOJM PUHKY, YTOAU MiAmafaroTs mix giro cr. 81 JJE€EC, He3Bakatoun Ha
He3HauHI oOcstu okpemux yron. Cynm €C naB Take BH3HAYEHHS y CIIpaBi, IIO
crocyBanacs pO3JpiOHOr0 pPMHKY NUBAZ, aje NpM LOMY HeMae IiJCTaB He
MOIIMPIOBATH 1€ BU3HAYCHHS Ha iHII aHAIOTIYHI CUTYaIIii.

8. TepuTtopianbHi o6MexeHHs 3acTocyBaHHs cT. 81 (1) AEC
IuTanns exctpaTepuropianpHoi aii ct. 81 AEC (TodTo mii Ha TepHTOpisLX

TpPeTiX KpaiH 3a Mexamu Tepuropii €C) MOKHA PO3TISIIATH Y JBOX aCIEKTax:

a) Yromm Mix mianpueMctBamu CIiBTOBapHCTBa BiHOCHO TOPTIiBII 3a
Mexamu €C

Sk mpaBmiio, Taki yroau He migmanaroTh mif gifo cr. 81 J€C, 3a BUHATKOM
BUII4JIKiB OMOCEPEAKOBAHOTO BILIMBY Ha TOPriBi0 B Mexax €C. 3 METOI0 OI[iHKA
MOXJIMBOCTI TaKOrO BIUIMBY BaXKIIMBO BPAaxOBYBATH HMOBIPHICTH DPEIMIIOPTY Y

' 0J C 368 Bix 22.12.2001 poxy.
% CnipaBa C-234/89, Delimitis. 3siti 3a 1991 p., cr. 1-935.
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CriBTOBaprCTBO (HAMP., SKIIO HACTIIKHA YTOJM BUSBISIOTHCS Y KPaiHi, 10 pa3oM 3
€C BXOIWTH 10 30HHU BUTHHOI TOPTIBIII) '

0) VYrogm MiK MOIPUEMCTBAMH TPETiX KpaiH, $Ki BIUIMBAIOTH HAa
KOHKYpeHLi0 y Mexax CIliBTOBapUCTBa

Yromu, mo oOMmexyrooTs immopr go CroiBToBapucTBa, YKIAICHI
MiATPHEMCTBAMH TPETiX KpaiH, miamamatots ming mito cr. 81 JE€C. Taxi yromm
Mar0Th AHTUKOHKYPEHTHHI BIUIMB Ha BHYTPIIIHIA PHHOK, a TOH (aKT, [0 CTOPOHU
yrojy po3raiioBani 3a mMexamu €C, He Mae 3HAYCHHS IS iX MiJIMOPSAAKYBaHHS
npaBuiaM KoHKypeHilii CriBTOBapHCTBA.

3actocyBaHHA INpaBWI KOHKypeHLil CHiBTOBapHCTBAa 10 IiINPHEMCTB
TPETiX KpaiH CTBOPWIIO NPOOJIeMy IPEIMETHOI FOPHCIUKIIT Ta BUKOHAHHS PillIeHb
cynoBux opraHiB CHiBTOBapHCTBa MO0 IiIIPHUEMCTB, SIKi pO3TAlIOBaHi 3a HOTO
MEXKaMH.

KrnacHuHMMHM NpUKIaZaMH  TPaKTyBaHHA ILbOTO THTAHHS € CHOpaBH
Dyestuffs > Ta Wood Pulp *.

Y cmpaBax Dpyestuffs, ne ¢irypyBaaum TpWU BeENHKi IIBEUIApCHKi
tdapmaneBTryHi kommanii, Cyn €C Ha miacTaBi BAKOPUCTAHHSA JOKTPUHH €THTHOTO
€KOHOMIYHOTO cy0'ekTa NPHUHHSIB PIOIEHHS TPO 3aCTOCYBaHHS IPEIMETHOI
ropucaukiii CrmiBroBapucta. OCKINBKM 3rajjaHi TpW KOMITaHIl NisUTH 4epe3 CBOI
¢imiamn y €C, Cyx €C npuifHAB crIpaBy JO CBOTO IPOBAPKEHHS, HE3BAYKAIOUN HA
(hopManbHe iCHyBaHHS OKPEMHUX IOPHINYHHUX OCi0.

[uTtanns Oyno OimkIn odeBUAHUM y crpaBax Wood Pulp, mo crocyBammcs
I[IHOBOTO KapTelto Mk 41 BHPOOHHKOM IIEIIONIO3H, SKi 3HAXOIMIINCS 32 MEXaMu
CmisroBapuctsa. Llelt kapTenb OyB CTBOPEHHUH 3 METOIO MIPOJAXKY MOCTadaTbHUKAM
CriBroBapucTBa JaHOTO BUAY cUpoBHHHA. Kowmicis, 3a miarpumku [eHepambHOTO
Ansokata JlapMoHa, BiICTOIOBaa JyMKy IOJO BH3HAaHHS FOPUCAWKIIT
CrmiBroBaprcTBa Ha IiACTaBi JOKTPUHHM HACHIAKIB: IPEIMETHA FOPUCIUKILIS
BUHHKAE TOJ, KOJH yToJia CIIpaBIisie Oe3rmocepenHiil, CyTTeBUl Ta repeadadyBaHuit
pesynprar Ha Tepuropii CmiBroBapuctBa. Cym €C He NOToAMBCA 3 TaKUM
migxonoM. BiH HamonmsraB Ha TOMYy, IO MOpUCHUKIisS CIiBTOBapHUCTBa MOXKE

! Cepen HM3KM CIIpaB cimix 3asHaunmTH Taki: cmpasum 29 Ta 30/83 Compagnie Royale

Asturienne des Mines and Rhienzink, 3Bitn 3a 1984 p., ct. 1679, Cnpasy C-306/96 Javico v.
Yves Saint Laurent. 3Bitn 3a 1998 p., ct. 1-1983 (s cmpaBa crocyeTbesi 3a00pOHH Ha
eKCIIOpT, HaKJIaJeHol Ha IUCTpHO'ToTOpiB B YKpaiHi Ta Pocii). us. Takox Pimenns Komicii
y cipasi French-West African Shipowners' Commmittee OJ L 134 3a 1992 p.

% CripaBu 49/69 Ta HacTymHi. 3BiTH 33 1972 p., cT. 619.

3 Cnipasu 114/85 ta Hactynni. 3siTn 3a 1988 p., cr. 5193.
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crimpatucs Ha (akT BUKOHaHHA yrogu Ha Ttepuropii CmiBTOBapHCTBa
npeAcTaBHUNTBAMH a0o ¢imianamu. Takum unHOM, Ha IyMKYy Cyny, FOpHUCIUKIIIIO
MOXKHa OOIDYHTYBAaTH TPaJULIHMM TEPHTOpIabHUM MPUHIMIOM. Tax, IMUTAHHS
PO T€, YU MOYXKHA 3aCTOCOBYBATH JOKTPUHY HACIIJIKY, 3aTUIIAETHCS BIIKPUTHM.

[Ilo cTOCy€eThCSI BUKOHAHHS PillIeHb, NPUIHATUX IIOJO MiJIPUEMCTB TPETiX
KpaiH, TO 3pO3yMillo, 0 cymoBa 3a00opoHa abo (iHaHCOBa CAHKIIS HaBpSAA YU
OyayTh MPUMYCOBO BHKOHAaHI y BIATIOBiAHIN TpeTiit kpaini. [le Oymo 6 MoximBO
TLTBKH 32 yMOBH, Km0 6 Komicis ykmana 3 BiIMOBITHAMHK KpaiHAMH CHeHiaibHi
JIOTOBOPH 3 II€I0 METOI (OYEBHIHO, IO TaKi JOTOBOPH MOBHHHI 0a3yBaTHCS Ha
NPHHIMII B3aeMHOCTI). ICHye, monpaeaa, MOXKIMBICTh MPUMYCHTH J0 BUKOHAHHS
pimreHHs Qiniany Ta MpeaCTaBHUIITBA MiAIPHEMCTB a00 apemITyBaTH X aKTHBH, SKi
po3sramoBaHi Ha Tepuropii CriBTOBapuCTBa.

9. LluBinbHO-NpaBOBa CaHKLis 3a NOPYLUeHHS 3a00pPOHM:
aBTOMAaTU4HAa HediNCHICTb

Crattsa 81 (2) J€C nependagae, mo yroaa, 3a00poHEHa BiMOBITHO JIO CT.
81 (1) AEC, asmomamuyno eusnaemovcs HediticHor. Byap-ski TpeTi ocobw, 1o
MAarTh 3aKOHHHH 1HTEpeC, TaK CaMo SK 1 CTOPOHH YrOJH, MOXYTb 3BEPHYTHCS 110
HALlIOHAILHOTO CYyAy 3 MPOXaHHSIM BH3HATH TaKy Yroay HemiiicHow. Takox
CTOPOHA Yro MOYXe BiJIMOBUTHCA il BUKOHYBaTH' Ta, y BUIIAJKY 3BUHYBAUYEHHS y
TIOPYIICHH] YTOIH, TOCTATUCS HA 11 HeTIHCHICTB.

HenmiiicHiCTb OKpeMuX cTaTeli MOXXe MpPHU3BECTH [0 YacTKOBOi BigMiHH
yroau. FOpucauKiis y [UX MUTAHHSAX Ta Y MUTAHHSAX [I0/I0 Bi/IIKOYBAHHS IIKOH
HAJIOKUTh BUKITIOYHO HAIIOHAILHUM CYJIaM.

10. 3BinNbHEHHSA Big 3a00pPOHM

Crartsa 81 (3) J€EC mepenmbauae, mo 3a00pOHY MOXHA 3HSITH CTOCOBHO
yron, siki xo4a ¥ QopmanpHO miamagatots mix xiro cr. 81 (1) AEC, mpore, ix
BUKOHAHHS HAaJa€ Taki MEpeBard, 10 € KOPUCHUMH abo HaBiTh HEOOXITHUMH Y
paMKax po3yMHOI ITOJIITHKH KOHKYPEHIIii, i JO3BOJIUTH BUKOHAHHA Takux yroxa. Ha
CHOTOHIIITHIN JIeHh BUKITIOYHA KOMIICTSHIIiS Ha HaJaHHS 3BUTHHEHHS Bix 3a00pOHU
Hanexxuth Kowmicii, ane 3 1 Oepe3ns 2004 poxy, 3a HOBHM Permamentom Pamm

' Hanp., nirensiar mateHTy aGo TOproBoi Mapki, SKuil OyB OH 3000B'S3aHWH, 3TigHO 3
YMOBAMHU JLEH31{HOTO KOHTPAKTy, MPOJABaTH MNPOIYKIIIO 3a IiHAMH, BCTAHOBICHHMH
BJIIACHUKOM ITaTeHTY a00 TOProBoi MapKH, MOXe iIrHOPYBAaTH L0 CTAaTTIO, 3a00poHeHy cT. 81
J€C, ta npogaBaTH NPOAYKIIIO 32 BULIIOK a00 HIDKYOIO LIHOK0.
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1/2003, ms xkommereHmis Oyzae po3AUIeHa MK HAIlOHATBHUMH CYIaMH,
HalliOHAJILHUMH aHTUMOHOTIOJILHUME opraHamu ta Komiciero.

3BiNbHEHHS MOKe OyTH iHIOWBiIyadbHUM ab0 CTOCYBaTHCS MLiJOi TPyNH
HiOIpUEMCTB (epynose 3ginvhenns). Ilpouenypa, skoi Tpeba JOTPUMYBATHUCH VIS
OTpUMaHHS 3BUTbHEHHsS, Oynma BukiameHa y Poszmimi 1. 3apa3 MU posrisHeMo
MiCTaBy A7 HalaHHS 3BUTBHEHHS Ta MiATBEpHKEHHS a0o0 BiAMIHU pilICHHS TPO
HaJIaHHS TaKoTo 3BiIbHEHHS 3 00Ky Cymy €C. Baxko y Benukiit KiTbKOCTI pillIeHb,
KOXHE 3 SKUX XapaKTePH3YETHCS OCOOJIMBUMH OOCTaBHHAMH ILOJO CYTi CIIPaBU
BU3HAUUTH €MHY JIHII0, OJHAK 3araJbHUM apryMEHTOM € HACTYIHHH: Yrojau, siKi
BU3HAIOTHCS KOPUCHUMM I KOHKYpEHLii, Tpeba miaTpuMyBaTH.

CTOCOBHO BHpPOOHHIITBA NPOMYKIii Ta pPO3POOKH HOBHX TEXHOJOTIH
nonitrka Kowmicii momsrae y HamaHHI 3BIIBHEHHS yroJaM 3 KooIepamii s
BUPOOHHUIITBA, HAYKOBO-AOCHITHAX  POOIT, pamioHaTbHOTO  BHKOPHUCTAHHS
CHPOBHHH, CIIeIiajIi3allii, MacOBOTO BUPOOHHUIITBA, TIPOIaKy HOBOI IPOTYKIIii.

Ha npakTtuii TakoXX 3a0XOUyeThCSl PECTPYKTypH3amlis IMPOMHUCIOBOCTI B
cuTyamii cmaxy JiToBOi aKTUBHOCTI, 30KpeMa, M BHKIIOUCHHS 3aiBUX
BUPOOHWYMX HOTY>KHOCTEH.

VY chepi 30yry Komicis Hamae 3BUNBHEHHS A TaKUX aHTUKOHKYPEHTHHX
yron, SK EKCKIIO3MBHA IHCTPUO'IOLIs, BHOIpKOBAa TUCTPHO'TOMIA, (paHIaW3HHT,
Yromu eKCKIIO3WBHOI 3aKyIiBNi, YroIu Ui MIATPUMKH 30yTy HOBOI HPOJIYKIIii,
PEryJISIPHOCTI MOCTa4YaHb Ta KPAIIOro 00CIyroByBaHHs CrioXuBadiB. [IpUHIKIIOBO
B)JIMBOIO B [IbOMY KOHTEKCTI € PI3HHILI MIXK aKMUGHOIO Ta NACUSHOIO NOJIMUKOIO
npojaxy. Y BUMAIKY AUCTPUO'IOTOPCHKUX YroJ Ta YTroJ| Mpo Hepeaady TeXHOIOT i
Kowmicis mpuiiHsana oOMeXeHHS WIOAO0 AaKTHBHOI TOJITHKHA TPOHaXy, OJIHAK
HaroJsirae Ha TOMy, mI00 cBobOoma 30epiramacs TakoX cBOOOIA ITACHBHOTO
npomaxy (TOOTO TpoJaxy, SKUH BIANOBiZa€ BHUITAIKOBHM 3aMOBJICHHSIM BiJ
KII€HTIB, 10 NPOXHBAIOTh 33 MEKAMHU BUHATKOBOI Teputopii)'. 3 ypaxXyBaHHAM
TOTO, IIO0 NAPALENbHULl eKCROopm 3aBkKAW Mae OyTH 3axHuIleHHH, OyiIo JOCATHYTO
KOMITPOMICY LUISIXOM 0€3yMOBHOI 3a00pOHH AOCOMOMHO20 MePUMOPIaIbHO20
3axucmy.

10.1. Bumoru ansa oTpuMaHHA 3BiNIbHEHHA

Crarts 81 (3) JJ€C BCTaHOBIIOE BI MO3UTHBHI Ta JIBI HEraTHBHI BUMOTH
JUTSL OTPUMAHHS 3BUTbHCHHSI.

! 3BepHiTh, OJHAK, YBAry HA OCTAHHI MOJI] B TaTy3i MACHBHOI OMITHKY POJAKY CTOCOBHO
yroJl Ha epegady TeXHOJOT1].
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Konkypenthe mpaso €C

a) JIBi MO3UTUBHI BUMOTH

» Copusinasi BUpoOHHUTBY abo 30yTy ToBapiB abo 3K MiATPUMKA
TEXHIYHOTO Y €KOHOMIYHOI'O IIPOTpPECy.

> Ha,[[aHH?I CITOKMBa4YaM CHpaBe,I[HI/IBO'l' YaCTUHH OTpI/IMaHO.l. BUT'O/JIH.

Jns BU3HA4YeHHs, YW BUKOHYETHCS Iiepiia BuMora, Kowmicis moBuHHa
BCTAHOBUTH €KOHOMIYHE CITiBBiTHOIICHHS MK IepeBaraMi Ta HeIOJiKaMH YTOoIu
Ta HEepPeKOHATHCs B TOMY, L0 IepeBarn € OiMbIIMMH 3a Helolliku. IcHye nBa
MOXIMBHX MiJXOAW IO BCTAHOBJIEHHS Takoro Oamaucy. [Ipu mepmomy, By3bKOMY
MiAX0Mi, MOCTaTHRO, SKIOIO yroJa BINNOBiga€ CTaHAApPTY eQeKTHBHOCTI. DakT
MiABUIICHHS €(QEKTUBHOCTI MOXKE BBaXKATHCSA JOCTAaTHIM Uil 30aaHCYBaHHS
00MEXXyIOUoro BIUTMBY Ha KOHKypeHIifo. [Ipm OimbIl MmMHpOKOMY MiAXOMi HpH
OIIIHIOBaHHI 3aKOHHOCTI YTOAM B EKOHOMIYHHX TEpPMiHaX, OKpiM eKOHOMI4HOI
e(eKTHBHOCTI, OEpyThCSA OO yBaru U iHIN acmekTH. [IpoMmcioBa MOMITHKA,
HABKOJIMIIIHE CEpPEeOBHIIE, 3aXHCT IPaB CHOXXHBAYiB, PEriOHajbHA IIOJITHKA Ta
Oarato iHmWX (aKTOpiB MOXYTh 3aCTOCOBYBAaTHCS IIpH  OOTPYHTYBaHHI
BIMOBIAHOCTI mTepimiii BuMo3i. Y OaraThox BHUmangkax Kowicis kepyBamacs
HepLINM, BY3bKHM IIiIXOJIOM, aJl¢ iCHYIOTh CIPaBH, Y SIKHX Ba)IHBY POJb, OKpPIM
YHCTO KOHKYPEHTHHUX, BiJirpaBajiii, 0€3yMOBHO, MONITHYHI MipKyBaHHA. OZHUM 3
ACTICKTIB, SKUH 3aBXIU OEpeThCs 10 yBary, € BIUIMB YTOIU HA MOJITHKY iHTETpalii,
Ha aKy HampasieHuii Jorosip mpo €C. VYroma, ska cama mo cobi morma 0
NpEeTeHAYBaTH Ha 3BUILHEHHS, MOXKE HE IIJNAJaTH IiJ Take 3BUIBHEHHS, SKIIO i1
Jist AKUMOCH YHHOM CIPAMOBAHa MPOTH 00'€THAHHS PUHKIB',

[MigBuieHHsT PiBHSA BUPOOHUITBA MOXHA JOCSITHYTH ULISXOM YKJIaICHHS
HAYKOBO-JIOCIITHUX YTOJ, YTOJA IpO CHemiani3amito abo Mpo CHibHI BHPOOHHUI
mignpuemcta. [lominmieHHs 30yTy MOXke OyTH Pe3ylbTaTOM BEPTUKAIBHHUX YrOJ,
IO TPHU3BEAYTh OO Kpamioi opraHizaiii mpojaxy, Oe3nmepepBHOCTI MOCTadaHb,
MOJIETIICHHsT JOCTYIly HAa PHHOK Ta /O TMOJIMIICHHsS MiCISIPOAaXHOTO
TapaHTIHHOTO 0OCITyTOBYBAaHHS.

! Jlus. cipau 25 Ta 26/84 Ford (11), 38iti 3a 1985 p., cr. 2725. Kommanis Ford Bupimmna
HNPUNMHUTHA TIOCTa4aHHS aBTO 3 TPAaBUM pO3TAIIYBAHHSAM Dy CBOIM HIMEL[BKUM
IUCTPUO'IOTOpaM TMICHS 3pPOCTaHHS MapaleNbHOro iMmopry 3 HiMeuunHH Ha pPHHOK
BenukoOpuranii. VYroma mnpo 30yT, yKiageHa 3 HIMENBKAMH JHCTPUO'IOTOpaMH,
y3rO/KyBajlacs 3 BIANOBIAHUMH IIOJIOKECHHSAMH TPYNOBOTO BHHATKY, omHak Kowicis
BiIMOBMJIA y HaJaHHI MpaBa Ha 3BUIBHEHHS Ha Til MiAcTaBi, M0 NepeBaru JUId
BHYTpilHBOTO 30yTy B HiMeuunHi Habararo mOCTymalIHCs MIKOAL IS CIIIBHOTO PUHKY BiJ
yroau, mo (GpakTUUHO HaJae pUHKY BennkoOputaHii abCOMOTHUI TepUTOPIabHUAN 3aXHCT.
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CrupusiHHS TEXHIYHOMY IIpOTpecy 3a3BUYaidl € HacCliAKOM YroJ, IO
CIIPUYMHAIOTH MOJINIIEHHS BHPOOHHITBA. (DaKTOp CHPHUSHHA EKOHOMIYHOMY
HpOrpecy 3acTOCOBYBajacsi pinko. MokHa HaBecTH mnpukian crpasu Uniform
Eurocheque', xonu ynockoHaleHHs Oe3lNEKM CHCTEMH OylIo KBaliikoBaHO K
SKOHOMIYHHUI IpOrpec. AHAIOTTYHUM YHHOM €KOHOMIYHHMI Hporpec 0yiio BU3HAHO
oOrpyutyBanHaM y cmpaBi Nuovo CEGAM?, ne Kowicis mnoromumacs 3i
CTBOPEHHSAM KOHKYPYIOUHMH ITaJTiHCEKUMH CTpaxyBaJbHHKAM{ CIUIBHOI TPYNH
CTPaxOBUX EKCHEpTiB 3 METO 300py NeTalbHOI CTAaTUCTHYHOI iH(popmamii Ta
00'eHaHHS 310paHUX JaHUX I HaJaHHA CTOPOHAM YroOJIH IHCTPYMEHTY Kpamiol
OLIIHKM CTPAaxOBUX PHU3MKIB I BCTAHOBJICHHS TAKUM YHMHOM OUIBII CIIPaBEAIMBUX
CTPaxXxOBHX BHUILIAT Ta TapUQiB.

JIpyroio MO3UTHBHOIO BUMOTOK € HAsBHICTh BHIOAM JUIS CIIOYKHBAdiB.
TTOHATTS CHOKUBAYIB OXOILUIFOE BCI THITM KOPUCTYBAaUiB, BKIIIOYAI0YH KOMEPIIHHNIX
3aKyMiBeNIbHUKIB, 1110 KyMYyIOTh HE 3 METOI0 crokuBaHHs. Komicis Mae oTpumatu
JIOKa3d TOrO, II0 3HAYHA YACTHHA BHIOJAU, OYIKYBAHOI BiJl Yromu, IiJi THCKOM
KOHKYpEHIII mepeiine 1o croxxuBadiB. Buroga mMoxke OyTu mpsmoro (Kpama IiHa,
NPUCKOPEHHST TIOSIBM TOBapy HA pPHHKY, Kpallla sKiCTh, Kpaiiuii BHOIp
MOCTABIINKIB). 3aKPUTTS 3aCTApLIMX MPHUMIIICHb TAKOK MOXKHA PO3IIISAIATH 5K
BUTOJIY, SIKIIIO BOHO CTAJOCSI BHACHIJOK KOHIIEHTPALl 3yCWJIb Ta iHBECTHIIH B
paMKax HayKOBO-IOCHImHUX poOiT. OmHaK OOMEXEHHS JOCTYIy IO BUTOMA IS
NeSKUX KaTeropif CIOKMBa4iB MOKE TMIPH3BECTH 1O BIAMOBH Yy HaJaHHI
3BiIPHEHHS.

0) JIBi HETAaTUBHI BUMOTH

! Jlue. Pimenns Kowmicii y cnpasi Uniform Eurochecque. 10.12.1984 p. Gyno Hamamo
BUHATOK, 19.12.1988 p. iioro Oyio noHoBieHo. i BUuHATKY 3akiHumnacs 1.1.2002 p., komu
BBE/ICHHA €BPO Ta BJOCKOHAJeHHS OaHKIBCBKOI CHCTEMH 3pOOMIHM YroAy 3acTapilioro.
Kowicis mocranoBuna, mo 15 000 GaHkiB, sIKi NpaIioOTh y cucteMi Eurochecque, Mornu 0
BCTAHOBHUTH B €IMHUI PiBEHb KOMICIH{HOI BHHAropoIu Ta BEPXHiM pPiBEHbP MaKCHMAaJIbHOTO
3HAYEHHS KO)KHOTO 4YeKa, OCKIJIbKM BCTAHOBJICHUH MEXaHi3M JJ03BOJISIB 320X04YBaTH CILIATY
HEBEJIMKHUX CyM 3a KOPAOH Yy MeXax CIUIbHOro puHKY. He ciig mmyratu me pimeHHS 3
pimennasm Kowicii Big 1992 p., mintpumane CIII y cipaBax T-39 Ta T-40/92 Eurochecque
Helsinki Agreement, 3Biti 3a 1994 p., ct. 11-49, y sxomy Kowmicis, 30kpema, 3amepedyBana
NpoTH 3acTocyBaHHsA Furochecque y ®panmii. PpaHmy3pki OaHKM JOMOBHIHCA 3
Eurochecque, mo piBeHp KOMICIHHUX, HQJICKHUX BIACHUKY Eurochecque, mae Oytn
Y3TOJUKEHUM 3 KOMICIFIHMMHM, HaJIE)KHUMH BIIACHHUKY HalliOHAILHOI KPEIUTHOT KapTKH.

% Ilue. Pimenns Kowmicii Bix 30.3.1984 p. y cipasi Nuovo CEGAM.

3 Ilue. Pimenns Kowmicii Big 1973 p. y crpai Prym v. Beka a6o TponuToBaHi BHILE CIIPaBH
25 1a 26/84 Ford (Il). 3Bitn 3a 1985 p., ct. 2725.
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Konkypenthe mpaso €C

> HenaB'si3yBaHHs BiJIIOBIIHMM IiIPHUEMCTBAM OOMEXEHb, IO HE €
a0COFOTHO HEOOXITHUMH TSl TOCATHEHHS LiJIeH YTOIH.

» HenajaHHs TiAOPUEMCTBAM MOXJIMBOCTI MO30YTHCS KOHKYPEHINi y
CYTTEBIH YaCTII PHHKY BiJIOBIIHUX TOBApIB.

[lepmy HeraTMBHY BHMOTY BHKOHATH Henerko. Ilpaxtuuno Kowmicis
NOBHHHA TIEPECBIIYUTHCS B TOMY, IO CTOPOHH ITOTOJMIHCS 3 OOMEKECHHAMH, SIKi €
OLIBII OYEBMIHUMH 3 TOYKH 30py KOHKypeHLil. OOMEXeHHS, II0 BBaXKA€THCS
a0COIJIFOTHO HEOOXiTHIM, OCKIJIBKM BOHO Ma€ Ha METi JOCSTHEHHS 3aBIaHb YTOJH,
3arajJioM € MPUAHATHUM (HAmp., y KOHTPaKTi NMpo BHOIpKOBUI 30yT HEBiA'€MHOIO
BUMOTOI0 € Te, L0 AWUCTPUO'TOTOpP HE INpOJae 3a MexaMH BHOpaHOT Mepexi;
aHAJIOTIYHO, B YTOAi MPO CIUIbHE WiAMPHEMCTBO HEBII'EMHOIO BHUMOTOIO €
BIJICYTHICTh KOHKYPEHIIiI MK CTOPOHAMH Ta CTBOPEHHM HHMH CILUIBHUM
HigIpHEMCTBOM). SIKIIO 0OMEXEHHS He € HEBi'€MHHM, 10 HBOTO 3aCTOCOBYETHCS
TIPUHIIHIT TPOTIOPIIiHOCTI.

Jpyra HeraTuBHa BUMOTa )KOPCTKO MOB'SI3aHA 3 3araJIbHOK0 OLIHKOIO YTOMH.
SIkmio B pe3ysbTaTi BUKOHAHHS YroJW Ha BiJIOBIZHOMY PHHKY Oyle YCYHEHO
CHIIFHY KOHKypeHIito, KoMmicis HaBpsg 4Yu HagacTe 3BiTbHEHHSA. MoXKHa
3ayBaKHUTH, 10 y TaKMX BUIAJKaX IIKOJA IEPEBaXka€ IEpeBaru, a CIIOXKHBadi HE
OTPUMAIOTh CIIpaBeUIMBOI YacTWHM BUroau. OIiHKa Li€i BUMOTH 3aJISKHTh BiJ
KOHKPETHOTO PUHKY.

10.2. CTpoK Aii 3BiNbHEeHHA, YMOBU Ta NPUNUCKU

3riflHO 3 HHHIIIHROK CHUCTEMOIO, 3BITBHECHHS Ma€ 3BOPOTHIO IO JO JaTh
noBigomiacHHss Kowmicii. 3BUIbHEHHS 3aBXKIU HAIA€ThCs HA OOMEKEHHUI CTPOK
(3Buuaiino 10 10 pokiB, ane € npuknaan OUIbIIMX a00 MEHIIUX CTPOKIB). 3riJHO 3
Pernamentom 1/2003, cTopoHu yrojaw, ski BIEBHEHI B TOMY, 1110 BOHA BiJIIIOBiJa€e
Bumoram ct. 81 (3) JI€C, MaTuMyTh MOXJIMBICTb NPHUCTYIHUTH 10 ii BUKOHAHHS
Bizpasy 0e3 3aTpuMKH Ta OyJb-SIKOrO IONEpeAHbOro J03Boiy. OnHak, Ha HHUX
TaKOX y MailOyTHbOMY MOXXYTh OyTH HaKJIaJIeHi CaHKIIi 31 3BOPOTHOIO €10, SIKIIO
opraH, BiAmoBinaipHuil 3a 3actocyBanus ct. 81 (3) JIEC, y pe3ynbTati po3risgy
CIOPY HE TOTOAMTHCS 3 MYMKOIO CTOPIH YrOJH MO0 3aKOHHOCTI BiJIIOBIAHOT
YTOJIH.

Kowmicist yacto mpuiimana ymoBH abo MNpHIKCH, TOB'SI3aHI 3 HaJaHHIM
3BUIbHEHHs. [l{o0 yMOB, IXHE NOpPYLIEHHS CTOPOHAaMH TSITHE aBTOMATHYHE
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BIJIKITMKAHHS HaJJaHOTO 3BiNnbHEeHHs. 11]0 cTOCyeThCs MPHUITUCIB, HECTIPOMOXKHICTD 1X
BUKOHAHHS TATHE TEPeTIsiy TiHCHOCTI 3BUTbHEHHS .

Yac Binm uwacy Kowmicis mpuitMae 3000B's3aHHS OAHIET 3 CTOPIH Yromau
TOJIMIIMTH TEBHY CHTYaIlilo, SKa MOYe MOPYIIMTH YMOBH 3BiIbHeHHs”. HoBa
cucrema 3a Permamentom 1/2003 mepenbade BigMiHy yMOB Ta TPHIINCIB, IO €
NPUPOJHMM JUIS CHUCTEMH IOPHIOMYHHX BHHATKIB, ane 30epirae IOHATTS
3000B's3aHHA.  3000B'S3aHHA  CTOPIH y  IOPHAWYHHX  NPOBAKECHHAX
MPEICTABIATAUMYTh CO00I0 Oe3yMOBHHI OOOB'S30K 3 IXHBOTO OOKY MOJINIINTH
CHUTYaIilo JJIs IPUBEeHHS 11 y BimnmoBigHicTs 31 cT. 81 (3) AEC.

11. Flopu3oHTanbHI yroam

PosrissHeMO OCHOBHI THUNH TOPH30HTANBHHUX YTOJ 3TiTHO 3 KIACH]IKAIi€o
npeneneaTHoro mpaa Kowicii, CIII Tta Cymy €C. Bonn monminsroTrecs Ha IBi
KaTeropii:

» KOpCTKi Kaprenmi (TOPH30HTAIBHI YMOBH, M0 MAalOTh Ha MeTi
BUKPHBIICHHA KOHKYPEHIIi{, TPaKTHIHO 3aBXKIU 3a00pOHEHI i TiJIbKH
3a BUHATKOBHX OOCTAaBHMH BHKITIOYAIOTHCS i3 3a00pOHM HA TiACTaBi CT.
81 (3) AEC),

» Yroam Ipo KOomepauito (TOPH30HTANBHI YrOXH, PE3yJIbTaTOM SKHX
MOXe OyTH BHKPHBIICHHS KOHKYPEHIIi, ajie y SKHX OCHOBHY pOJIb
BIAIrPAalOTh  pealbHi  yYMOBH  KOXKHOTO  OKPEMOIO  BHUIIAJIKY,
PE3yIABTaTOM YOTO € MPOCTIlle OTPUMAaHHA 3BUIBHEHHS, a IS ISSKUX
THUTIB YTOJ, MOXIIBO, HaBIiTh TPYIIOBOTO 3BUTFHEHHS).

XapakTepHUMH TpUKJIaJaMH 3000B'A3aHb € Taki: NPEACTAaBICHHS 4Yepe3 BH3HAYEHI
IHTepBaJI 4Yacy 3BITiB HIOAO peamizauii yrogu abo HamanHs Kowicii iHpopmamii mpo
KOKHMH BHIAJOK Bi]MOBH IOCTauyaHHS TOBapiB (HAmp., BHKIIOUEHHS AUCTPUO'IOTOpa 3
Mepexi ad0 BiIMOBa BUKOHATH 3aMOBJICHHS Ha €KCIIOPT) abo omyOiiKyBaHHS iH(popMarii B
npeci I8 TOBIIOMJIEHHS CIIOKHBA4iB MPO yroAy. IHImMUM 3000B'S3aHHAM, IO YacTo
HPHUIHMCYETHCS, € BUMOTa HaJaHHS JOCTYIy 000M YYaCHHMKaM CITUIBHOTO MiANPHEMCTBA J0
TEXHOJIOT1i, po3p0o0JIeHO] OCTaHHIM, MICJIS 3aKiHUEHHS AISTIBHOCTI MiIIPUEMCTBA.
2V Pimenni Kowmicii Bix 1990 p. y cripasi [lpud6anus dinemis Hiveyvkumu menesisiinumu
Komnauiamu 3000B'I3aHHS OJHI€T 3 CTOPIH MPO HE3aCTOCYBAHHS aBTOPCHKOTO MpaBa MIOA0
KoJIeKIii (iIbMiB JO3BOJIIIO HAJATH 3BITbHEHHS.
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Konkypenthe mpaso €C

11.1. XKopcTki kapTeni

Yroau npo pikcoBani ninu

LinoBi kapTenmi SBISIOTH COOOI0 ONUH 3 HAHOLIBII IOIIMPEHUX BHIIB
3a00pOHEHNX TOPH3OHTAIBHUX yrona. Dikcamis HiH TEpecHiayeTbes y Oyab-sKiit
(hopmi, BKiTFOUaroun 000B'sI3K0BI Tapudu, 3000B'I3aHHS 11010 YMOB 3HIDKOK, YTOIU
PO YMOBHM KpEIWTYBaHHS, YNPABIIHHSA LiHAMHM KOJEKTHBHOTO Hepenpoaaxy,
3000B's13aHHS HE IIPOJABaTH JELICBIIE BAapTOCTi, 3allpOrpaMOBaHEe BCTAHOBJICHHS
pUTMy Ta TPOLEHTY MiABHINEHHA I[H y MaiOyTHpOMYy. 3a0OpOHEHI TaKOX:
B3aeMHHIA OOMiH iH(OpMAaIli€l0 MOAO0 IMiH Ta PeKOMEHAaIlil, Mo mNepeadadaroTh
BCTAHOBJICHHSI MiHIMQJIILHUX I[iH 200 KBOTH Ha MPOAaXy. AHAIOTIYHO 3a00pOHEH]
3arajbHi yMOBH NPOJaXy, OJHAKOBI JUI1 KOHKYPEHTIB, 32 BUHATKOM BHIIaJKY, KOJIH
BOHH MICTATBCSA Y CTAaHIAPTHUX (hopMax, po3poOIeHNX acoUiaIlisIMH ITi JIPHEMCTB,
AKi1 He MOYKHA PO3TIISIATH SIK TaKi, 0 MICTATH 00OB'SI3KOBI BUMOTH.

TunoOBAMH TIpMKIaJaMM  KapTeJliB Takoro THIY € Taki: Quinine',
Polypropylene’, PVC* ta Wood pulp (II)*, a y cexrtopi nocnyr - Eurocheque
Helsinki Agreement’. Hananns 3BUIBHEHHS JUI IMX THIIB YTOJ € HAJ3BHYAiHO
MaJOMMOBIpHUM. 3aiiBi TPOMHCIOBI TOTY)XKHOCTi, HEMOPO3YMIHHS 3 OpraHaMu
JiepKaBHOT Biaan abo KpHU30Ba CHUTYAIlis y BiAIOBITHOMY CEKTOPi MPOMHUCIOBOCTI
HE PO3IIISAIAIOTHCS K BUIPABIAHHs'.

Yroau npo nogija puHKY

YMoBH 1po moxin reorpadiuHUX PUHKIB TaKOX B IPUHIMUII 3a00pOHEHI.
Bonu npencraBmsitorh o000  Hainermmii  crocid  30epexeHHs  1CHYHUYOro

! Pimennsa Kowmicii Big 16.7.1969 p., OJ L 192.

% Pimenns Kowmicii Bix 23.4.1986 p., OJ L 230 3a 1986 p. Crpasu T-1/89 Ta HacTymHi;
Pimenns CIII, 3itu 3a 1991 p., cr. 11-867 ta mani; CripaBu C-51/92 Ta nani, pimenns Cyny
€C, 3itu omy6mikoBaHi y 1991 - 2001 pp. (pimieHHs y Pi3HUX CpaBax Oynu MPUHHSATI y
pi3Hi naTn).

3 Pimenns Komicii Bix 21.12.1988 p., PVC, OJ L 239 3a 1994 p., anemsuii go CIII y
cnpaBax T-79/89 ta mactymHmx, 3BitH 3a 1999 p., cr. 1I-931 - amemsuii no Cymy €C y
cnpaBax C-238/99 Ta HacTyITHHX 3HaXOMAATHCS B IPOBAKEHHI.

* Itue. cripaBy C-89/85 Ahistrom v. Commission (Wood Pulp II), 3siti 3a 1993 p., cr. I-
1307.

> Pimrenns Kowicii Bix 25.3.1992 p., OJ L 95 3a 1992 p. — ne piureHnst Gy10 aHy1b0BaHO
CIII B anemnsuiiHOMY mpoBaKeHHi 1o cipaBax T-39 ta 40/92. 3Bitu 3a 1994 p., ct. 11-49.

8 OnuH i3 HEYNCNEHHNX BHHATKIB MicTHThCA y pimenni Komicii Bix 30.4.1991 p. y crpasi
Scottish Nuclear, OJ L178 3a 1991 p. Ilicna npuBaruzanii nporo mignpuemcrsa. Komicis
Hajana J03BUI Ha 15 pOKiB HA YroAu IMIOAO LiH Ta KBOT, sAKi OyIyTh yKJIamaTHCS 3 JBOMA
MPUBAaTHUMH KOMITAHISIMU, MK SIKUMH OyJIO TIOJUICHO BIACHICTH MiANPHUEMCTBA.
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pO3TOAiTY PHHKIB Ta Oe3MmocepeHhO BIUIMBAIOTH Ha IHTETpamiiHy MOJITHKY, SKY
npoBoauTh CriBroBapucTBO. HaBenemo NpHKIagM OCTaHHIX CHpaB BiIHOCHO
KapTeliB uporo tuny: Pre-insulated pipes ', Cement’, Seamless Steam Tubes®.

Yroau mono o6MekeHHss BUPOOHUITBA 200 KOHTPOJIIO HA/l HUM

Yromy, sIKi CTPUMYIOTh BUPOOHHUITBO iX CTOPiH, BCTAHOBJIIOIOYH CHCTEMY
KBOT, IIPEJCTaBIISIIOTH CO0OI0 1HIIMH HENPUITYyCTUMHH 3aci0 BHKPHBICHHS
KOoHKypeHIii. Lle cTocyeTbes Juime 4ucTo KBOTHUX cxeM. CilijJ| 3a3HauuTH, OJTHAK,
10 OOMEXEeHHSI BUPOOHMIITBA B JIESIKMX BUIAJKaX MOXE OyTH KOPUCHUM, SIKIIO
BOHO 3JIIICHIOETHCSI OIHOYACHO 3 HAYKOBO-ZOCIIIHUIMHU YroJlaMH abo yrojgamu 1po
criemiaiizanito. 3a BHHATKOM LHMX BHUIAJKIB, JyXe MaJIOHMMOBIPHO, IO MOAIOHI
YroJi OTPUMAIOTh 3BUIbHEHHs 3rinHo 3i cT. 81 (3) JIEC. Cepen cnpas, NoB's13aHUX
i3 cXeMaMu KBOTYBaHHs, MOKHA HABECTU HACTYIHI npuknanu: White lead *, Soda
Ash - Solvay °, a'y cexropi nocnyr - French-West African Ship Owners °.

Yroau cTocoBHO cTaHAapTH3ALIT

Yromu Takoro THIY TAKOXK MOXYTh PO3IUIATH PHHKH, OOMEXYyBaTH
BUPOOHHUITBO ab0 CTPUMYBATH TeXHIYHHUI mporpec. KiacuuHuM NpUKIIagoM yroan
UbOT0 THITy, [0 Maja Ha METi MEePelIKOJUTH MapajieIbHOMY IMIIOPTY, € ClpaBa
IAZ’. Pama ynoBHoBaxmia KoMicilo Ha HagaHHA TPYIOBHX 3BiIGHEHH IS IIi€i
kaTeropii yroa', ae 10 uporo yacy Kowmicis He ckopucTanacs UM IIPaBOM.

! Pimrennst Komicii 3a 1999 p., OJ L 24, anensiuist CITI 3HAXOAMTCA B IPOBAIKEHHI.

% Piurennst Komicii 3a 1994 p., OJ L 343 3a 1994 p.

3 Pimrennss Komicii 3a 1999 p. omyGmikoBane y 29-My 3BiTi mpo momitiky B chepi
KOoHKypeHuii, 1999 p., ct. 137. Anemnsiuis Ha 1e pilieHHs 3HaXOAUThCs y poBamkeHHi CIII.
* Pimenns Komicii 3a 1979 p., OJ L 21 3a 1979 p. KoMmaHii-BUPOGHIKH CBHHIEBHX GiTHAI y
Himeuunni, BenmkoOpuranii Ta Higepmangax IOMOBHIMCS TIOCTABIATH CHUTBHOMY
NPEACTaBHUITBY TPETUHY CBOEI MPOAYKWIi [UIi eKCIOpTy A0 TpeTix kpaiH. Cucrema
nependayana TakoX HaJaHHA NOBHOI iH(oOpMaIii MpeAcTaBHUITBOM MPO BCi IOCTaBKH,
BKJIFOUAIOYHU MOCTAaBKH 110 KpaiH-wieHiB €C. Komicis Bupimmia, mo 3rajana cucTeMa gisiia
CTOCOBHO BCiX €KCIIOPTHHX MOCTABOK, y TOMY YHCIIi €KCIIOPTY B Mexkax CriBTOBapHCTBa.

> Pimrenns Kowicii 3a 1991 p., OJ L 152 3a 1991 p.

8 Pimenns Komicii 3a 1992 p., OJ L 134 3a 1992 p. BiIHOCHO CHCTEMH PO3MOITY BAHTAXKIB
Ha MOpPCBKOMY TpaHCmopTi Mk PpaHmiero Ta KimbkoMa 3aXigHO-AQpPUKaHCEKUMH
KpaiHaMH.

" Cnpasa 96/82 IAZ v. Commossion, 3siti 3a 1983 p., cr. 3369. Benbrificbka Acorjaris
KOMIIaHI-IIOCTa4aJbHUKIB THTHOI BOJAM BHMAaraiga HAasBHOCTI 3HAKy BiINOBITHOCTI Ha
KOKHiH mpanbHii MaIluHi, SKUH OW MiATBEP)KYyBaB TEXHIYHY MOXIIUBICTS ii MiAKIIOUEHHS
mo TpyO Mepexi BomomoctadaHHs. OgHAaK BHMOTa 3aCTOCYBaHHS TakKOro 3HAKY
BiZIMTOBIIHOCTI TMOIIMPIOBAJIOCS TINMBKM Ha OENBriMCHKUX BUPOOHUKIB Ta EKCKIIO3UBHHUX
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Indopmaniiini yronu

Jo wmiei karteropii BiZHOCATBCS BCi yroiu, L0 IependadyaroTb OOMiH
iHpopMalliero, ska 3BUYANHO CKJIaJae KOMEpIiHHY TaeMHUIIO (LliHH, BapTiCTb,
IHBECTHIIT, 0OCSITH MPOAAXy Tom[o). TakuM YMHOM, XapakTep iH(opmalii, KO
OOMIHIOIOTBCSI CTOPOHHM, € B)XXJIMBUM IPH BU3HAYECHHI TOTO, YW MiANAajgae yroja,
0 MICTUTh 3000B's3aHHs oo wiel iHdopmanii, mix airo cr. 81 (1) AEC.
CrpykTypa BIANIOBIIHOTO PHMHKY TakKOX BIJIrpae  BEJIMKY pOJIb. Ha
OJIIrOTOJICTHYHOMY PHHKY MMOBIPHICTh BUKPHUBIICHHS! KOHKYpPEHLIT B pe3yJbTari
oOMiHy iH(opMali€ero BUIA, HIK Ha IMOBHICTIO KOHKYPEHTHOMY pUHKY. OcoOnuBy
3aHENOKOEHICTh Y Wi cdepli BUKIMKAE IOUIMPEHHS IPAaKTHKH CTBOPEHHS
esleKTpoHHKUX puHKIB "B2B". 3po3ymino, mo koHdepeHwii B [HTEepHETI MOXKYTH
CYTTEBO JIOTIOMOTI'TH HOJIIIIUTH IIPO30PICTh PUHKY Ta JTOCTYIHICTB iH(opMmanii s
CIIO)KMBaya, ajle MOXJIMBHM € TaKOX IX BHKOPUCTAHHS B SKOCTI YJIOCKOHaJIEHOI
aJbTEPHATHBUA OCOOMCTHM 3yCTpidaM 3 METOI YKJIaJaHHsS TaeMHHX yron. Kowmicis
111e Ma€ MPUHHATH PiLIEHHS 100 i€l crienngivyHOi ramysi.

KoHkpeTHHM BHIAJAKOM JyXe HeOe3meyHux IiHQOpMalidiHuX yrom €
NpaKTHKa 3MOBHM KOHKYPEHTIB y KoHKypcax. Hanmauus indopmauii npo mnepe6ir
KOHKYPCY HEMHHYYEe MaTHME HETaTUBHHIU BIUIMB Ha KOHKYpeHIito. [ToniOHi yroau
3aBXKIM 3a3/ayerigb IependavyaTb OOMiH i1H(MOpMaLiEl0 MK 3aliKaBICHUMH
CTOPOHAMH 3 METOI0 CTBOPEHHS YMOB JUISl OCTATOYHOT'O MPHUCY/KEHHS IePKaBHUM
OpPraHOM 3aMOBJICHHSI BIATIOBIJHO O TO0AXaHb YYaCHHUKIB YTOJH.

Yroau mono ooMekeHHsI NOCTABOK 200 KOHTPOJII0 HAl HUMU

e yroau, 3a JOIOMOTrOI SKHX KOHKYPEHTH OOMEKYIOTh a00 PO3IUIAIOTH
IDKepesa IocTadaHHs a0o 3MiMCHIOITH KOHTPOJIb HaJ HUMH. J[0 HHX Halexarb
Yroau NPO EKCKIIO3MBHY IHMCTPUO'TOLII0, YKIIaJeHI KOHKYypEeHTaMH BiTHOCHO IX
npoaykuii. Bizomoro cnpasoro € Aluminium imports from Eastern Europe’.
AHJIOTTYHUI XapaKTep MalOTh Yroad MK KOHKYPEHTaMH IIPO B3aEMHY JOIOMOTY,
sax y sunanky CRAM and Rheinzinc >,

IMIOpPTEPiB, MO0 TaKUM YHHOM pOOHMIO HEMOXIMBHM mapanensHuid iMmopt. Kowmicia
3abopoHuia yroay ta omrpadysaia Acomianiro. Cyn €C migrpumas pimneHHst Kowmicii.

! Pernament Pagn Ne 2821/71, OJ L 258 3a 1971 p.

% Pimrennst Komicii mpo 3aGopony yromu iz 1895 p., OJ L 92 3a 1985 p. Yroga mictuna
3000B'13aHHS 3aX1AHO-€BPONEHCHKUX KOMIIAHIH, 1[0 KYIMyBaJd aJlOMiHIN, KylmyBaTH Oyab-
SK1 KUTBKOCTI aJIFOMiHIO, IO HOT0 MocTadany Ha pUHOK CXiJHO-€BPOIEHCHKI areHTCTBA, SIKi
Ha TOH Yac BOJIOAUIM MOHOIIOJIIEIO HA IPOJaXK; CTOPOHHU YO 3asBIISUIH, IO ii METOI0 OyIo
3ano0iraHds JEMITIHTY, OJHAK B pPe3yJbTaTi BOHH B3SUIM i HOBHHH KOHTPOJIb ILiHH Ha
iMopr 1iei cuposunm 10 €C.

3 Cripasu 29 ta 30/83 CRAM and Rheinzinc v. Commission. 3siti 3a 1984 p., cr. 1679.
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KoJiekTHBHI yroau npo eKCKJIN3UBHY IHCTPUO 1010

Jlo HMX BiJHOCATBCS YroOAM, 3a JIOIIOMOTOI0 SIKUX I'pyNa I0CTavyabHHUKIB
JIOMOBJIIETBCSL  JITH BHUKIIOYHO Yepe3 TEBHY JAUCTPUO'IOTOPCBKY MeEpexy
yIOBHOBakeHUX jwiiepiB. lle yroam, crnpsMoBaHi Ha MHiATPUMAHHS 1CHYIOUOTO
NOAITY MK pHHKaMu KpaiH-uieHiB. [locTayanbHUK MOXKE NMPOHUKHYTH Ha PUHOK
IHIIOT KpaiHU-WIeHa, TUIbKH SKIIO MOTOANTHCS NPALIOBATH Yepe3 YIIOBHOBAYKEHOTO
nmunepa. B pesynbTari 1[p0ro napaieibHU IMIIOPT CTa€ HEMOXKIIMBUM. B3arai taki
yroau 3a0opoHeHi. Mo)kHa HaBeCTH NPUKIAA 3BUIbHEHHs Jmme y cdepi
TOBITPSIHOTO TPAHCIIOPTY'.

KoJjiexTHBHI yroau npo kynisJi ado npogax

Le yroam, 3a ZOMOMOTOI0 SKUX Tpyla KOHKYPEHTIB BCTAHOBIIOE LiHY a0o
YMOBH Tpojaxy abo KymiBiai cBOe€i mpoaykmii abo mocmyr. Bszarami BoHHM
3a60poHeHi, aje y cupasi British National Association for Sulphuric Acid * MmoxHa
3HAWUTH 3BUTHHEHHS 13 3a00pOHH.

Yroau npo pekiamMy Ta DiATPUMKY

3a JIOMOMOI0I0 TaKUX YroJl KOHKYPEHTH 0OMEXYIOTh CBOIO cBOOOIY 30yTY
BJIACHOT MPOJYKIIT YK MOCIYT ab0 3000B'SI3YIOTHCS PEKIaMyBaTH 1X TUTBKH Pa3oM.
BpaxoByoun BaXJIMBICTh PEKJIaMU JUIS PUHKY, TaKi YMOBH B3aralli po3risiaaloThes
K aHTHKOHKypeHTHi. Taki MeToau, 30KpeMa, MOXYTb CTBOPHUTH CEpHO3HY
MEePeIKo/y MPOHUKHEHHIO Ha PUHOK HOBHX (ipM, IO € HEraTUBHHUM SIBUILEM 3
TOYKK 30py Hied KoHkypeHiii. Ili yromu MoxyTh OyTH BHKJIFOUEHI 3-mij il
3a00pOHM Y BUMAJKY, KOJU PHHOK HE € OJIIOMOJICTUYHUM, a MiJAMPUEMCTBAM
JI03BOJISETHCS BUILHO Ta OKPEMO PEKJIAMyBATH CBOT TOBApH 200 MOCIYTH °.

11.2. T'opu3oHTanbLHi yroam npo koonepawito

3a neBHUX OOCTABHH KOHKYPEHTH MOXYTh YKIACTH YrOJHM MPO KOOMEPAIlifo,
10 BIUIMHYTh HA KOHKYPEHIIiIO, ajie, MOXKJIMBO, B I(LIOMY OyIyTh KOPHCHHUMH JUIs
puHKy. THNOBUMHU TPHKIAJAMU TAKAX YrOJ € YroAW MPO HAyKOBO-IOCITiIHY
JSUTEHICTB Ta YOI TPO CTIEIiai3alito.

3 ypaxyBaHHSM CKJIAZHOCTI YiTKOTO BH3HAUCHHs CTaTeil TaKUX Yroi, IO €
NPUAHATHAMHA 3 TIO3WIiH KoHKypeHIii, Kowmicis omyOmikyBana IloBimomieHHS:

! Pimernnst Komicii po Bumsitok y 1992 p. y cripasi IATA Passenger Agency Programme Ta
IATA Cargo Agency Programme, aje TITBKH MICIIS CYTTEBOTO MEPETIISAY CTaTEH yroam.

% Piurennst Komicii npo Hamanms BuasaTKy B 1980 p., moHoBeHo B 1988 p.

3 Jlus. yromy Milchforderungsfond, 3aboporeny pimenssm Kowmicii ix 1985 p. - OJ L 35
3a 1985 p.
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“OCHOBHI MPHHIMITA CTOCOBHO TOPU3OHTAIBHUX YTOJ i3 CHin06iTHI/ILITBa”1, o €
OCTaHHBOIO BEPCi€I0 aHAJOTIYHHUX MOBiTOMJIICHB, SIKi Oy OIyONiKOBaHI B OCTaHHI
poku. lle mMOBIZOMJIEHHS BCTAHOBIIKOE OCHOBHI TNPUHLMIIM OIHKH TaKUX
TOPU30HTANIBHUX yroj, Oepydd IO yBard INPUPORY Yyroau (HayKOBO-IOCIIiIHA
ISUTBHICTD, CTAHOAPTH3AMISA, EKOJIOTIUHI IPOoOJIeMH), pHHKOBY MTOTY>KHICTH CTOPIH i
CTPYKTYpPY PUHKY.

Yroau npo HAyKOBO-I0CJAHY AiSUIbHICTH

Yroau, yKIajeHI KOHKYpEHTAaMH 3 METOI TMPOBEICHHS CIUIBHUX
JOCTIDKeHb a00 CTBOPEHHS MPOJYKTY ab0 TEXHOJIOTIi, MPEACTaBJISIOTH COOOI0
TOPU3OHTANIBHI Yroau. 3a 3arajbHUM IPABHIOM, OJHAK, BOHH HE MiAMAaJAl0Th IIi]
3abopony ct. 81 (1) HEC, saKmo yvacHUKH HE 3000B'SI3yIOTHCSI B3aEMHO
yTpUMaTUCs BiJ| NMPOBEISHHS IHIIMX HAYKOBO-AOCIIIHHX pOOIT y Tiil ke cdepi,
TaKUM YUHOM HESBHO JAK0YM 3roJy Ha OTPUMAaHHS KOHKYPEHTHHX IepeBar
CTOCOBHO 1HIINX CYO'€KTIB.

ChiBrmpaliis B raimy3i HayKOBHX [OCTI/KCHb Ta CHUIBHE BHKOPHCTAHHS
OTPUMaHUX pe3yJIbTaTiB Yy LUIOMY CIPHUSAIOTH HAYKOBO-TEXHIYHOMY abo
€KOHOMIYHOMY TIpOrpecy ULUIIXOM PpO3MOBCIO/DKEHHS HOY-Xay, YHUKHEHHS
NOABIMHMX 3yCHJIb Ta pallioHaji3alii BUPOOHMITBA MPOAYKIIi a00 BUKOPHUCTAHHS
IpOIIEeCiB, PO3pOOICHUX Yy XOi JOCTipKkeHb. CHiibHE BUKOPUCTAHHS Pe3yJIbTaTIiB
HayKOBO-JIOCIITHUX POOIT € MPUPOJHUM HACIIZAKOM yrof I[OTO THITYy KOOIeparlii.
CrisibHe BUKOPUCTaHHSI MOKe HaOyBaTu pi3HHX ()OpM: BUPOOHHMITBO HPOIYKIIT,
BUKOPDHCTAaHHS TIpaB HPOMHCIOBOI BJIACHOCTI Ta NPOJaX HOBOI MPOIYKIIi.
3BUYaiHO HAYKOBO-JIOCIIHA JiSTIbHICTD € KOPUCHOIO JUISl CIIOKMBAYiB, OCKIJIBKH B
pe3ynbTaTi 3aCTOCYBaHHSI HOBHX 200 YIOCKOHAJIEHUX TEXHOJIOTIH 3'SBIISIOTHCS HOBI
Y1 TOJIIIIEH] ToBapH abo Nociiyry abo sk 3MEHIIYIOThCS iX IiHH.

Yromam 1nporo Ttumy Oylio TpHUCBIYEHO PernameHT TMpo rpymnosi
3BiNbHEHHS 2, HENOJaBHO 3aMiHeHHit HoBuM PermamenTtoM Ne 2659/2000 Bim 29
nuctonazna 2000 p.>. Leii ocranniii Pernament nepenbauae, 1o, He JOCATAIOUM
MEBHOTO PIBHS PHHKOBOI CHJIM, TIO3UTUBHHI e(EeKT Yroja mpo HayKOBO-IOCIIJHY
JSUTBHICTh Ha0araTo NepeBMINye iX HEraTMBHUH BIUIMB Ha KOHKypeHLito. Ha mii
migcraBi PerylameHT Hanae rpyrnoBe 3BUIBHEHHS! KOXKHIM yroai, sIKIO Ha jaaTy ii
YKIIQJIEHHs] CyMapHa dYacTKa PHMHKY CTOpiH He nepeBuinye 25% BiANOBIIHOTO

' 0J C 3 Bix 06.01.2001.

% Pernmament Kowmicii Ne 418/85 momo yro mpo HaykoBo-mocmigHy misnsHicts - OJ L 53 3a
1985 p. Leit Pernament Oyno nonoBHeHo Permamentom Kowmicii Ne 151/93 - OJ L 21 3a
1993 p. Ta mogoBxkeHo TepMiH Horo aii 1o 31.12. 2001 p. Pernmamenrom Kowmicii Ne 2236/97
-OJL 3063a 1997 p.

3 0J L 304 3a 2000 p.
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PHHKY, TOOTO PHHKY TPOIYKIii, Ky HMOBIpHO Oyzae MmoJimmeHo ado 3aMiHEHO
TOBapaMy, 10 € MPEJAMETOM yroau. PersaMeHT MICTUTH TakoX YOPHHI Iepelik
CTaTel, HasBHICTh SIKUX B YTO/i aBTOMaTHYHO BeJie JI0 ii HeMiHCHOCTI.

BcraHoBNeHHS 4acTKM pUHKY Ha piBHI 25% TpencTaBiisie HOBY XapaKTepHY
pucy nomituku Kowmicii B 11 miaxomi 1o TpynoBuX 3BUIbHEHb. 3aMicTh (hOpMaTEHIX
MIOJIOXKEHB JOBIHX Ta CKIIATHUX OLIHMX TeperikiB 0yio oOpaHo HOBUI €eKOHOMITHHIA
migxig. SIKmo cymapHa 4acTKa pPUHKY He mepeBuinye 25%, a yroga He MICTHTB
CTaTed i3 YOPHOTO MEpEeNiKy I PH3HK TOTO, [0 AHTUKOHKYPEHTHHH BIUIMB yroan
MepeBUINNTD 1I TO3WTHBHUN eQeKT, € Ham3BuyaiHo Manmid, Kowmicis Moxke
CKOPHCTAaTHCA CBOIM OCOOJMBUM TOBHOB@XCHHSM Ha HAJaHHSI TPYHNOBOTO
3BinbHeHHA'. CTpOK Jii 3BUILHEHHS MOB'A3aHUH i3 CTPOKOM BEIEHHS HAYKOBO-
IOCHIMHUX poOiT, Ta Yy BHNAAKY, SKIIO TaKOX Tepen0dadacTbCsi CIIiIbHE
BUKOPUCTAHHS pe3yJbTaTiB IMX pOOIT, CKIagae CiM pOKIB Bil MOMEHTY, KOJH
npoaykT Oyno BIepmie BHUMNYIIEHO HA pPHHOK. TakuWit 7-piyHHHA  CTpPOK
3aCTOCOBYETHCSI HaBITh TOAI, KOJM YacTKa PHUHKY CTOPIH 3a IeH 4ac 3pocTae Ta
nepesuinye piseHb 25%. lle 3poOIeHO 3 METOI0 BCTAaHOBICHHS MiHIMaJIbHOTO
nepioxy OKyHmHOCTI iHBecTHIii. [licis 3akiHYeHHS 7-pi9HOTO CTPOKY 3BITBHEHHS
MPOJIOBXKYE JiSATH, SIKIIO YaCTKA PUHKY CTOPIH 3aJIMIIAETHCS HIDKIOIO 3a 25%.

YopHuil mepeslik He MO03BOJISIE HAJaHHS TPYNOBOTO 3BUIBHEHHS B psigi
BUIAJKIB °. 30KpeMa, SBHO AHTHKOHKYPEHTHMMH BHM3HAHI HACTYIHI OOMEKEHHs
cBOOOIIM CTOPiH HAa BUKOHAHHS HAYKOBO-IOCIITHUX POOIT y cdepi, He TOB'sI3aHIH 3
yronoro: (pikcoBaHi WiHU HA MPOIYKT KOHTPAKTY, (pikcoBaHI KBOTH BUPOOHMIITBA Ta
MPOJaxy, PO3AMONUT PHHKIB 3a TeorpadigyHo0 03HaKOK abo0 BigMOBITHO IO
KaTeropii KIi€HTiB, 0e3yMOBHI CTaTTi, IO 3a00pPOHSIOTH 3allepevyBaT 3aKOHHICTh
IpaB IHTEJIEKTYaJIbHOI BJIACHOCTI, 3a00pOHa AaKTHBHOI MOJITHKH IPOJAXy Ha
TEPUTOPISAX, 3ape3epBOBAHMX U1 IHIOIMX CyO0'€KTiB Tichs 7-pidHOrO Tepioxy
CIIUTFHOTO BHKOPHCTAHHS, 3a00pOHA ITACHBHOI MOJIITHKH HMPOAaXy HA TEPHUTOPIsX,
3ape3epBOBAHMX TS {HITUX CYO'€KTIB.

Permament Ne 2659/2000 BctymmB y cmmy 1.1.2001 p., a ioro mis
3akiHgyeThes 31.12.2010 p.

Yroau npo cneniaizaniro

Taki yrogu mependavyaroTh, MO0 OJHA CTOpPOHA Oylae YTPUMYBATHCS BiJ
BUPOOHUIITBA TMEBHOI NPONYKIi, a TaKoX KylmyBaTH TaKy MPOAYKI[IO Y
KOHKYPYIOUOTO MiJMPUEMCTBA, SKE MOTOJKYETHCS BUPOOJSITA Ta MOCTAYATH TaKy

! Permament Ne 2659/2000, cr. 7.
2 Pern. Ne 2659/2000, cr. 5.
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npoaykmiro. Taki yrogm MOXYTh MaTH OJHOCTOPOHHIH abo IBOCTOPOHHIN
XapakTep, 10 HUX MOXKHA BIJTHECTH HaBIiTh YrOJH PO CIUILHE BUPOOHULITBO.

Kowmicis Hamama TpymoBe 3BUIBHEHHS yrojaMm IIpO CIIEIialli3aIlifo CBOIM
Pernamentom Ne 417/85'. Croroami 1meii PeriamenT 3aMiHeHo PeriameHTOM
Kowmicii Ne 2658/2000 Bix 29.11.2000 p.”. Tak sk i y BUNaJKy rpyHoBHX 3BilbHEHb
UL yTol TpPO HAYKOBO-TEXHIYHY [iSUTBHICTh, PerilaMeHT BCTaHOBIIIOE
MaKCHMaJlbHy YacTKy PUHKY IJIsI CTOpiH yroau Ha piBHiI 20% BiINOBiAHOTO PHHKY
MPOAYKIi — TpeaMeTra KOHTPakTy. BUmanku, B SIKMX YacTKa PUHKY YYaCHHKIB
YTOIIU TIEPEBUIIYE BCTAHOBJICHUI piBEHB MPOTATOM il 3BITBHEHHS, PETYITIOIOTHCS
MpaBWIaMH, AaHAJOTIYHAMH TIIpaBWIaM MO0 Yrol TMpo HAayKOBO-TEXHIUHY
ISTBHICTB.

Takum 4uHOM, y bOMY PeriamenTi, sik i B onepeaHboMy, 3aCTOCOBYETCS
E€KOHOMIYHHUH MiIXif 1 BIICYTHIH Oyab-skuii Oinnit mepernik Jo03BoJIeHNX cTtaTei. o
YOPHOTO TIepelliKy BHECEHO TPH CIeLiaNbHI cTaTTi: (ikcoBaHI IiHA, OOMEXCHHS
BUpOOHHWIITBA ab0 TpoONaxy Ta po3MOAiN TeorpadiyHUX pHHKIB abo Tpym
CIIOXXHBAYIB.

Permament Ne 2658/2000 BerymuB y cmmy 1.1.2001 p., a #oro mis
3akiHgyeThes 31.12.2010 p.

ChijabHI NiANpUEMCTBa, CTBOPEHi 3 MeTOI0 Koonepaiii

CrisibHI MiJNPHEMCTBA, 1110 CTBOPIOIOTHCS HA OCHOBI KOHLEHTpallii, OyayTh
po3risiyti B Posmimi 4. Taki CouibHI MiJNPHEMCTBA 3BUYANHO HA3HBAIOTh
NOBHO(QYHKIIOHAIEHIMHU CIUIbHUMH MiAnpueMcTBaMu. OJHAK iCHYIOTH CHIJIBbHI
HIiIIPUEMCTBA, IO CTBOPIOIOTHCS HA MIJICTaBI yroja Ipo KOOMepalioo i sKi ciix
posrsagaTu B koHTekceTi cT. 81 JIEC. Ix nasuBaroth cninbrumu nionpuemcmeamu,
cmeopenumu 3 memoro Koonepayii. Komu Taki MiJIPHEMCTBA CTBOPIOIOTHCS
KOHKYpPEHTaMH, 110 TPaliolOTh Ha OJHOMY DiBHI PUHKY, BOHH € PE3yJIbTaTOM
TOPU3OHTANBHUX YIOJ, SKi mepeadavaroTh OpraHizoBany (opMmy Koomepaiiii.
I"osoBHI 03HaKK Takol Gpopmu Kooneparii:

- CHOUIbHE WIiANPUEMCTBO 3HAXOMUTHCSA i MapaAICIbHUM KOHTPOJIEM
MaTepUHCHKUX ITiIPUEMCTB, SIKi HE KOHTPOJIIOIOTh OJIHE OJTHOTO;

- KOXXHE MaTepHMHCHbKE MHIIIPHUEMCTBO y CYTTEBHH CIOCiO crpusic poboTi
CHIJIBHOTO TiIIPHEMCTBA;

"OJ L 53 3a 1985 p. Lleit Pernament 6yio gonosHeHo Permamentom Kowmicii Ne 151/93 - OJ
L 21 3a 1993 p. ta momosxeHo TepMiH ioro aii Permamentom Kowmicii Ne 2236/97 - OJ L
306 3a 1997 p.

2 0J L 304 3a 2000 p.
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- CIOiJbHE MIANPHEMCTBO BHUXOIWTh HAa PHUHOK SK CAMOCTIHHHI CyO'€KT
TOCTIOJapIOBaHHS, BIIMIHHHUH BiJ] MATEpUHCHKUX ITiJIIPHEMCTB;

- CHOiTbHE WiANPHUEMCTBO CTBOPIOE HOBI MOXIIMBOCTI Y BHPOOHHIITBI,
TEXHOJIOTISIX Ta y CTBOPEHHI HOBUX TOBapiB a00 BIAKPUTTI HOBUX PHUHKIB.

Bzarami Kowmiciss mpomeMoHCTpyBajla 1O TEBHOI MipH JOOpO3UUIHMBE
CTaBJICHHS 10 CHIUJIBHUX MiIIPHEMCTB 3 METOI0 KOOIepallii, OCKIJIbKHA 4acTO BOHH
KOPHCHI A7 KOHKypeHTIii. 3 iHmoro 00Ky, Tpeba yCBiZOMITIOBATH, IO Taka (opMa
KooIepanii 4acTo CYyIpOBOIKYETHCS YOTUPMA BUAAMH PU3HKY:

- ChimpHe MiAPHEMCTBO MOXe OOMEXHTH KOHKYpPEHIIIO, SKa MOTja
BHUHUKHYTH MK MaTEePHHCHKMMH KOMIIaHIsIMH 32 3BUYAHHIX 00CTaBUH.

-  OyHKUIOHYBaHHSA CIINTBHOTO MIANPHEMCTBA MOXE MaTH e@dexkm
nepenuganis, TOOTO 3MEHIIUTH iCHYI0Uy a00 MOTEHIIHy KOHKYPEHIIIIO
MiXXK MaTepHHCHKAME KOMITAaHIsIMH B Tally34X, sIKi HE € IPOQUIEHIMHA IS
CHINIFHOTO MIANPHEMCTBA, 30KpeMa BiTHOCHO MPOAYKIi abo mociyT
BrOpY Ta BHU3 110 TEXHOJIOT'{YHOMY JIAHITFOXKKY.

- CroutepHe MANPUEMCTBO MOXKE PECTPYKTYpH3YBaTH PHHOK IUITXOM
CTBOPCHHS TEPEIIKOJ JJS CIIBIpami TPeTiXx (ipM 3 MaTepUHCHKUMH
MiAPUEMCTBAMH, CIPHUSAIOYN TAKUM YHHOM HaIMIpHIH KOHIEHTpamii
PHHKOBOI CHJIN.

- BoHo Moxe MaTH egexm mepesci, TOOTO HagaTH MaTEPUHCHKUM
HiIPUEMCTBAM aHTUKOHKYPEHTHI MOXKJIMBOCTI, SIKi MOYKHa BHKOPHCTATH
Ui QparMeHTalii BHYTPIIIHROTO PHHKY HUISXOM CTBOPEHHS Mepexi
NapaJeJIbHAX CHUJIBHUX MiJIPHEMCTB, SKi KOHTPOJIOIOTHCS OJHUMH MU
THMH X CAMUMH MaTePHHCEKUMU ITiIIPHEMCTBAMH.

Kowmicis moBMHHAa 3HAWTH HENETKWH KOMIIPOMIC MDK TIiepeBaraMi Ta
HeJoJTiKaMu 1UX (GopM Koorepailii. ['0JI0BHOIO YMOBOIO Ha/IaHHS 3BUIBHEHHS € Te,
IO MICIA CTBOPEHHS CHITBHOTO MIANPHEMCTBA Ha BIATIOBIIHOMY PHHKY OyIe
30epeKEeHO IOCTATHIN CTYIiHb KOHKYpeHIIiil. TakuM 4UHOM, CIIPaBH PO CTBOPEHHS
CHUIBHUX MIiINPHEMCTB, SK TOPABUIO, BHPILNIYIOTHCS [UIIXOM MPUHHATTS
IHAMBIAyaJIEHIUX PilIeHb (a00 3aCMOKIMIMBHUX MTOBIIOMIICHB), OKPiM BHITA/IKIB, KOJIH
CHIIBHI MAMPHUEMCTBA MIAMANAIOTH Mif Jif0 TPYIOBUX 3BUTFHEHH HIOZO0 HAYKOBO-
IOoCHiaHOT MisITBHOCTI a00 crieriam3arii.

Hocsin, Hakonmyennii Komiciero y poOOTi 31 CHIIBHUMH MiIIPHEMCTBAMH,
CTBOPCHHMH Ha OCHOBi KOHIICHTpAIlii, TOJIIMIIINB aHANI3 CIJIBHAX ITiJIPHEMCTB,
CTBOPEHHX 3 METOI0 Koomepamii. UnM OULTBIIOI0 € IOpUIMYHA Ta KOMEpIliifHa
ABTOHOMIS CIIUTBHOTO TIiJIPUEMCTBA BiJl MAaTEPHHCHKUX MiANPHEMCTB, THM
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OUTBIIMIT PU3WK BiAYYTHOTO BIUTUBY HAa KOHKYpPEHIIIO, MPOTe, i OLIBII CYTTEBI
nepeBard, sIKi BOHO Moxe Jjgath. Y cBoix KepiBHHX NpUHIHMNAX 00
TOpPM3OHTANBHUX yron KoMicis BHpimmma 3acTOCOBYBAaTH IO YTOJ, Ha IIiJCTaBi
SKAX 3aCHOBYIOTBCSl CIUIBHI MiJNPHEMCTBA 3 METOI KOomepauii, npuckopeHoi
npoyedypu. PernmaMeHTH WIOJ0 TPYMOBHUX 3BUIBHEHb Ul YrOJ MPO HAYKOBO-
JOCHiTHI poOOTH, cHemiaNi3alilo Ta nepeaady TeXHOIOTiH OyIlo aanTOBaHO TAKUM
YUHOM, 100 BKITFOYMTH 0 HHX JINEH3iiHI Yyroau, YKIaJeHi B paMKaX CHUTEHOTO
i ATIPUEMCTBA.

Cepen pimieHb OIOJ0 CHIIBHAX HiAMPUEMCTB 3 METOIO KOOIEpalii MOXKHA
suginut Ttaki: Elopak/Metal Box-Odin', Optical Fibres®, ne 6yn10 BU3HAY€HO
epexm mepexnci, Ford/Volkswagen® ta Eurosport'. Tlpuknaj cnpasu BiJHOCHO
HAyKOBO-IOCIIJHOTO CILIBHOTO mignpuemctsa nuB. Continental/Michelin’.

12. BepTukanbHi yroam

3BHYalfHO MpW MpPOJaXy CBO€i mpoaykmii abo MoCIyr BHPOOHUK
KOPHCTYETBCSI JIOTIOMOTOI0 ITOCEpEelHUKIB. BaxnmmBo 3a3HaunmTH, 1m0 30yT,
OpraHi3oBaHHI Yepe3 CIiBPOOITHUKIB BUPOOHIKA, HE BBAXKAETHCS YTOIO0 3T1IHO 31
ct. 81 HEC. TpynoBuil KOHTPAaKT pEryNIO€TbCA TPYAOBUM IIpaBOM, a HE
MpaBWIaMH KOHKYpEHIii. AHAJOTiYHO, SIKIIO BHPOOHHWK HailMae KOMEpPIiHHIX
areHTiB, TOOTO He3aNeXHUX IpodecioHamiB, 5Ki, OIHAK, BUKOHYIOTH TUIBKH
(yHKIOIT TOCepeHUKIB MK BHPOOHMKOM Ta TOKYMIEM, IX BIIHOCHHH HeE
miamagatote mixn miro cr. 81 JE€C. Curyamis € iHIIOI Yy BHUMAOKY, SKIIO
KOMEpIIIfHNI areHT Mae BeNHWKY CBOOOAY Mdilf Ta TaK YM iHAKIIe Hece JaCTHHY
KoMepIliifHoro pm3uky. Hapmakw, BiTHOCHHM MiK BHPOOHHKOM 1 HE3aJIe)KHUM
TUCTPHO'TOTOPOM (OMTOBHM a00 po3ApIOHMM), WIiAMAAAIOTh I [0 IIPaBIII
KOHKypeHIii. PO3riIsHEMO OCHOBHI THIHM BEPTHKAJIBHUX YTOJ, IO TOPKAIOTHCS
KOHKYPEHTHOTO IIpaBa, MIPOaHaNi3yBaBIIN TP L[bOMY CTaBiIeHHS 10 HuUX Kowmicii,
CIII Ta Cyny €C.

IcropuyHO perymoBaHHS BCiX THINIB BEPTHKAIBHUX YTOJl PO3BHBANOCS 32
HacTymHO cxeMoro. CriodaTky okpeMi iHnuBiayanbHi pimreHHs Kowmicii, a gacTime
CIII, BcTaHOBIIOBAIN OCHOBHI MpHHIMIHN. 3rogoM KoMicis mpuifHsima periaMeHTH
PO TPYIOBI 3BUIFHEHHS, IO IMiIBUINWIN IOPUANYHY TOYHICTH yroA. llle mi3Hime
Kowmicis 3mificHnna crpommeHHs Ta Koadu(iKallilo BCHOTO MaTepialy IIIIXOM

! Pimenns Komicii siz 13.7.1990 p., OJ L 209 3a 1990 p.
2 Pimenns Komicii six 14.7.1986 p., OJ L 236 3a 1986 p.
3 Pimenns Kowmicii Bix 23.12.1992 p., OJ L 20 3a 1993 p.
4 Pimenns Komicii siz 19.2.1991 p., OJ L 63 3a 1991 p.

5 Pimenns Kowicii Bix 11.10.1988 p., OJ L 305 3a 1988 p.
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npuiHATTSA 3aransHoro Permamenty Ne 2790/99 Bim 22 rpymas 1999 p., momo
3acrocyBanHs cT. 81 (3) AEC mo xamezopiii 6epmuKanbHux y200 ma y32004#ceHol
npaxmuxu .

12.1. QucTpub'roTOpChKi yrogm

Y pamkax 3akoHosaBcTBa CmiBTOBapuCTBa PpO3pOOJICHI Ta NPUHHATI
JeTaIbHI  NIPaBWJia CTOCOBHO YOTHUPHOX THUIIB JHMCTPHO'FOTOPCHKHX — YrOA:
EKCKIIIO3UBHUX OUCTPUD TOMOPCHKUX Y200, 8UOIPKOBUX OUCMPUbd TOMopCcoKux Y200,
Y200 eKCKII3UBHO20 NOCMAvanHs ma @panyatisuneoeux yz2o0. IlounHaroun 3 1
yepBHss 2000 poky, I UYOTMpPM BUIM YroJ Ta BCi IHIII BEPTUKAIbHI
JUCTPUO'TOTOPChKI  yroam peryirororeest Pernmamentom  Kowmicii Ne 2790/99.
3arajpHa MoJITHKA, SIKOT ChOTOJIHI JOTPUMYEThCsi KoMicis CTOCOBHO BEpTHKaJIbHUX
yroji, y UiIOMy BUKIajeHa B Kepienuymei wodo eepmuxanvhux obmedcenv . Y
HBOMY MPOIMOHYETHCS HACTYITHUHN MiJIXiJ], [0 BKIIFOYA€ YOTHPHU CTAIH OI[IHKH OYIb-
SKOT BEPTUKAIILHOT YroJM: TO-TIepllie, BU3HAYAETHCS BIAMOBIHUI PUHOK 3 METOIO
BCTAHOBJICHHSI YaCTKW PHHKY TOKYNIs a00 3aKyIiBeJbHHKA BIAMOBIAHO JO THITY
BEPTUKAIBHOI yroay; Mmo-Apyre, SKIIO YacTka pUHKY He nepeBumiye 30%, moxe
OyTH 3aCTOCOBaHO I'PYIOBE 3BUIBHEHHS, 32 YMOBH BiZICyTHOCTI CTaTei 13 YOPHOTO
MEepeiKy; MO-TPETE, SKIO YacTka puHKy nepepuinye 30%, Tpeba BU3HAYMTH, YU
Moke OyTu B3araii 3actocoBana ct. 81 (1) I€C; mo-ueTBepTe, SAKIIO TAK, TOTPIOHO
BU3HAYUTH, Y1 MOXe OYTH HaJIaHO 3BUTbHEHHS yroji 3rimHo 3i cT. 81 (3) J€EC.

. JIIO3MBHI JUCTPHO'I0TOPCHKI yroamn
A. Ekckiio3 C 0'10TOPCHKI yro

Le Ttum yroxm, KOMM IOCTaYaIBHHK 3000B'SI3y€ThCS IIOCTa4aTH MEBHI
NPOAYKTH €IMHOMY JUCTPHO'IOTOPY 3 METOKO iX NPOJaKy Ha BUKIIFOUHIN TEPHTOPIi.
XapakTepuCTHKa BUKIIOYHOI TEpHTOpii BiIpi3HSAE 1mi YroAW BiX yrox
SKCKJIFO3UBHOTO ITOCTAYaHHSI.

s perymoBaHHS €KCKITIO3WBHUX JUCTPUO'FOTOPCHKUX yrox y 1983 pomi
Kowmicis npuiinsna PernameHnT npo rIpynopi 3BiibHeHHs Ne 1983/83 3. Ileit
Pernament komudixysas mnpeneigentHe npaso Cyxy €C*. ®opmanbHo, mns

"OJ L 3363a 1999 p.
20J C 291 32 2000 p.
30JL 173 3a 1983 p.
* Jlus., 30kpema crpaBy 56/65 Societe Technique Miniere v. Maschinenbau Ulm, 3Bitn 3a
1966 p., c1. 235. Cyn €C BupimuB, 0 EKCKIIO3UBHA UCTPUO'IOTOPCHKA YroAa He Maia Ha
MeTi 0OOMEeXEHHS KOHKYPEHIii, I HassBHOCTI TaKOTO Pe3yiabTaTy yroxy Tpebda po3risaaTH
B KOHTEKCTi BiAMOBITHOTO PUHKY; cmpaBu 26/64 ta 58/64 Consten and Grundig, 3BiTu 3a
1966 p., cr. 299. Cyn €C BupimmuB, Mo, SKIIO Yyroga TrapaHTye aOCOIIOTHHUI
TEpUTOpiaJIbHUI 3aXUCT, BOHA Maibke HemmHyde mnopymye cr. 81 (1) HEC, ame 3a
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OTPUMAaHHS TPYIOBOTO 3BUIbHEHHS MOTPiOHO MO0 yronma ykiamamacs JHIIE MiX
JBOMA ITiANPHEMCTBAMH.

Taki yrogm mnepenbadaroTh, 01O MOCTAYaJbHUK 3000B'SI3y€THCS He
MPU3HAYATH HIOINX JUCTPUO'TOTOPIB Ha BUKIIOYHIM TepHTOpii Ta caMoMy HeE
npoxaBaté Ha Wil tepuropii. lllo crocyerbes qUCTpHO'tOTOpa, TO BiH 3BHYANHHO
3000B's13y€ThCsl HE NPOAABATH TOBAapU KOHKypeHTiB. Taki yMoBH, Oe3yMOBHO,
00MEXYIOTh KOHKYPEHIII0 He TUIBKHA M)XK CTOPOHAMH YTOJIH, aJIe TAKOX 1 CTOCOBHO
BUKJIFOYCHHX TPETiX CTOpiH. SIKIIO Taka yrojxa BIUIMBAa€ Ha TOPTIBIIO Yy MeEXax
CmiBroBapucTBa, BoHa mignamae mig xpito cr. 81 J€C. 3 immoro 6oky, momiOHi
YroJv HaJal0Th HACTYIHI IIepeBary.

3a BIJCYTHOCTI TaKuMX YroJ MOXXJIHBOCTI IOCTa4albHHKA NPOHUKHYTH Ha
puHOK Oynmu 6 HabaraTto MeHI, OCKIJIBKH HaBPS 9X AUCTPUO'IOTOP ITOTOAUBCS O
Ha KOMepUiiHUN pru3nK 0e3 rapaHTii TepUTOPiaTbHOT BHHATKOBOCTI.

VYroga Hajgae OO'€KTHBHI IepeBard He TUIBKM ii CTOpOHaM, ajle TaKOoX
CIOXWBAdy, OCKUIBKA BOHA JO3BOJISIE pallioHaNizyBaTd 30yT Ta iHTEHCH(IKYyBaTH
3YCHILISA 3 IPOJAXY.

3 ToukH 30py (QYHKIIIOHYBaHHS PHHKY, TOPH30HTalbHA KOHKYPEHIIS MiX
MPOAYKINEI0 PI3HUX MOpP208uX MApoK HYacTo OUTBIN BaKIMBa, HIX BiTHOCHHHU
"MmocTavaabHAK-TACTPUO'0TOP" (10 MOXYTh BIUIMBATH Ha KOHKYPCHINIO MIX
MOP2OBUMU MAPKAMU).

Tomy Permament 1983/83 3ammmae Benwky cBOOOIY il IIONO YKITaICHHS
TakuX yrona. 3HaYHHWN OUMHI mepelik BU3HAB 3aKOHHICTH CTaTeH, sIKi 0OMEXYIOTh
cBOOO/y TOCTayabHUKA Ha BUKIIIOYHIM TEpPHUTOPIi, CTPUMYyBaHHA IUCTPUO'TOTOpa
BiZl MPOJa)Ky KOHKYPYIOUMX BHPOOIB, OTPHMMaHHS IOCTAaBOK 3 IHINMX JPKEpen Ta
NPOBEICHHS aKTHBHOI MOJITHUKH MPOJAXy 3a MEKaMM BHKIIOUHOI Tepuropii. Lle
OCTaHHE TIOJIOKEHHS MPOBOANTD PI3HUII0 MK aKTUBHOIO T4 MTACHBHOIO MOJIITHKOIO
npojgaxy. ExoHOMiuHMH 3MicT IUCTpUO'TOTOPCHKOi yroau 3000B'A3ye BH3HATH
nmeBHI  oOMexeHHS cBoOOIM  MUCTPHO'TOTOpa TpoJaBaTH Ha  TepUTOPil
MOCTa4aJIbHUKA TA Ha TEPUTOPISAX IHIINX EKCKIIIO3UBHUX IUCTPUO'TOTOPIB TOTO K
CaMoro rnocTavagbHUKa. AJle 3aXUCT [UX IHTEpEeCiB HE € HACTUILKU IIHPOKUM, 1100
JIO3BOJIMTH 3a00pOHY POy 32 BIACHOIO iHIIaTHBOIO JUCTPHO'IOTOpA KITIEHTAM,
AKI MEIIKAIOTh 3a MEXaMM BHUKJIIOYHOI TepUTOpii. Y BHIIAAKY MO3UTHBHOTO
CTaBICHHA 1O TaKOl YMOBH, MH IyXe OJHM3bKO MimiiaeMo a0 abCOIOTHOTO
TEPUTOPIaIbLHOTO 3aXUCTY.

BIZICYyTHOCTI eJleMeHTa aOCOJIOTHOTO TEPUTOPIaIbHOTO 3aXUCTY Yroja MoKe OyTH IIIKOM
no3a cdeporo mii ct. 81 J€EC.
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YopHauii mepemik 3a00pOHS€ BKIIOYEHHS CTaTei, sKi 3000B'I3YIOTH
CIIOXKMBa4iB KyIyBaTH TOBAapd BHKIIOYHO Yy JAHOIO JHUCTpHO'toTOpa, 06e3
MOXIMBOCTI BHOOPY QJIbTEPHATHBHOTO JDKEpesia IOCTauyaHb Ha BHHSTKOBIH
tepuropii. CraTTi, MmO HaA3BHYAlHO YTPYIHIOIOTH OTPHMaHHSI TOBapy
pO3IpiOHIMH TIPOIABISMHU a00 CHOXKMBAaYaMH BiJl iHITUX TOPTOBIIB HAa BHKITIOYHIN
TEepUTOpPil, TaKOXX BKIIOYEHO [0 YOPHOTO TMeperliKy. AHajoriusa 3abopoHa
HaKJIAJa€ThCsl HA CTATTi, SKi OOMEXYIOTh CBOOOXy AWMCTPHO'tOTOpa IpH3HAYATH
iHT a60 YMOBH IPOJaxXy abo K 0OMEKYIOTh HOTO Y BHOOPI KITIEHTIB.

Sxmo yroga MiCTHTH CTaTTi, IO HE BXOIATH Hi 10 OLTOTO, Hi JO YOPHOTO
MepeTiKiB, BOHa MOXE OTPHMATH 3BUIPHEHHS TUIBKA Yy BHIAQJKY MOBiIOMIICHHS
Kowmicii mpo yromy abo InIsIXoM iHAWBIAYaJIEHOTO pillleHHs, a00, YacTille, IUITXOM
3aCIIOKIHIIMBOTO JIUCTA.

Bb. BuGipkoBi qucTpuéd'roropeski yroan

Meperka npoaaxy BUCOKOTEXHOJIOTIYHOTO TOBapy abo TaKOro TOBapy, KU
Ma€e TOProBy MapKy, MOXKE XapaKTepH3yBaTHCs JAESKUMU OCOOIMBUMH BUMOTaMH,
SKI CIIPUYMHSIOTH OLIBIIT OOMEXEHHS s AUCTPHO'IOTOpa MOPIBHSIHO 3 TUMH, SIKi
HaKJIaJIAF0THCS 3BUYaliHUMU €KCKIIIO3MBHUMU JIUCTPUO'IOTOPCHKUMH yrojamu. Tak,
MOCTa4YaJbHUK YaCTO BUMArae BiJ| JUCTPHO'TOTOpA BUKOHAHHS JAESKUX JIOAaTKOBUX
YMOB, HalpHUKIIaJl, CTOCOBHO HaiiMy CIIEliali30BaHOrO IMEPCOHANY, JOTPUMaHHS
NEBHUX CTaHAAPTIB SKOCTI B CIIY)KOOBUX MpPUMIIIEHHSIX a0o B iX oQOpMIIeHHI,
HAJIaHHS  KJIIEHTaM  CICMiajdbHOT TapaHTii, MOCIyr 3 MICHIAIPOIAKHOTO
oOCiyroByBaHHs Ta peMOHTY. B moniOHMX BHIagKax MH MaeMo CIIpaBy 3
BUOIPKOBHMH JTUCTPUO'TOTOPCHKUMH YTOJaMHU.

[IpuHUMIHK, Ha SIKMX IPYHTYEThCS cTaBieHHs KoMicil 10 nuX yrop, Takox
BUTIKalOTh 13 HU3kM pimens Cyny €C (auB., Hampukian, crnpasu Metro (1) ta
Metro (II)', AEG? ta Ford®). Kowmicis J0CHTH WIBHIKO BHM3HAla PaBoO
NOCTa4yajJbHUKAa Ha BHOIp JUCTPUO'tOTOPIB BiIOBIIHO O OO'€KTHBHHX SIKICHHUX
kputepiiB. binbm ckimanHuMm Oyjao BU3HAHHS JESKUX KUIBKICHUX OOMEXEHb, L0
MOXYTh CYTTEBO OOMeXyBaTh KOHKypeHuito. Kowmicis, onnak, Oyna 3myiieHa
BU3HATH, [0 Y JACSKUX BUMAJKaX TaKi OOMEXKCHHS CEKOHOMIYHO BHIpaBIaHI
OOMEXEHOI KIUJIBbKICTIO TMPOAYKUii Uil NPOAaxy Ta OOMEXKEHOI KUIBKICTIO
HOTEHILIHHUX TTOKYTIIIIB®,

' Cripasa 26/76 Metro v. Commission (I), 3siti 3a 1977 p., cr. 1875, ciipasa 75/84 Metro v.
Commission (II), 3Bitn 3a 1986 p., ct. 3021.

% Cnipasa 107/82 AEG v. Commission, 3sitn 3a 1983 p., ct. 3151.

3 CripaBu 25 Tta 26/84 Ford (11), 38itn 3a 1985 p., c1. 2725

* Ilue. Pimrenns Komicii Bix 28.10.1970 p., mo Hajgano BUHATOK y cnpasi Omega - OJ L 242
3a 1970 p.
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Bzaram, Ti X caMi NPHHIUIHN, SKi 3aCTOCOBYIOTBCSA [0 EKCKITFO3MBHUX
TUCTPUO'TOTOPCHKUX YTOJ, MIIOTH i CTOCOBHO BHOIPKOBHX AHUCTPUO'FOTOPCHKIX
yrox. OnHak, y BHIAIAKy BHOIPKOBHX AUCTPUO’IOTOPCBKUX YrOA MOJKIIMBE
HaKJIaJaHHSI 3a00pOHH IS PO3APiOHMX MPOJABINB HA MPOJAXK 32 MeXaMu 00paHoi
Mepexi. Lle xapakrepHa prca yroj 1bOro TUITY. 3 iHIIOTO OOKY, HENPUITYCTUMOKO €
3a00pOHA MEPEXPECHUX ITOCTABOK MiX TUCTPUO'TOTOPAMHU OIHIET MEpPEXi, OCKITBKA
TaKy 3a00pOHY HE MOXKHA OOTPYHTYBATH HiIKUMH TEXHITHIMH a00 KOMEpPLiHHIMHI
MipKyBaHHAMH. HenpumycTumo Takox 3000B'A3yBaTh AUCTPUO'FOTOpa MpPOJaBaTH
TOBap BHKJIIOYHO KIiHIEBUM KOPHUCTYBayaM, OCKUIBKH L€ POOMTH HEMOXKIUBHM
HapajesIbHUH IMITOpT.

Takuif po3BUTOK IMpaBoBOi 0a3W MO0 BUOIPKOBHX AUCTPUO'FOTOPCHKHIX
YroJ € HACHiAKOM MIOCSTHEHb NpeneAeHTHoro mpasa. lllomo maHoro mnmTaHHA
BIJICYTHI 3araJbHUHA pErjJaMeHT BiTHOCHO TPYIOBHX 3BiUIbHEHb. KoMicis
NpUHHSUIA TUTBKM CIIEHialbHI PEriJaMeHTH IOJ0 TPYNOBOTO 3BUIBHEHHS IIpU
Npoaxy aBTOMOOLIB Ta Ans cepBicHux yrof. Ilepmmii Permament Ne 123/85 !
Oyno 3amineno y 1995 poui Pernamentom Ne 1475/95 2. Ocrauniii HemoaaBHo OyB
3amineHnii HoBUM Perimamentom Kowicii (€C) Ne 1400/2002 Big 31 mumas 2002
poky mozao 3actocyBaHHS cT. 81 (3) JloroBopy 10 THX KaTeropiii BepTHKAIEHIX
YIOJl Ta Y3roJKeHOI MPaKTUKK B aBTOMOOLILHOMY CEKTOPi ° , sIKi BHOCATH CyTTEBi
3MIHHM MO0 TIOJITHKH, sIKa IIpoBoamiacs paHime. @aktuaHo Kowmicis BBaxae, mo
MeTa, sika cTaBmiacs nepen Permamentom Ne 1475/95, e Oyma gocsruyra. Pisausa
B I[iHaX Ha aBTOMOOLTI MiX JiepKaBaMU-WICHAMH 3aJIHIIAE€THCS BiTHOCHO BUCOKOIO,
TOMY BaXXKO TOBOPHUTH TIPO ICHYBaHHS IHTETPOBAHOTO aBTOMOOUIBHOTO PHHKY
CriBTOBapucTBa.

12.2. Yroan eKCKNO3UBHOIro NoctayaHHA

losoBHa  pi3HULS MDK IIMM  THOOM YroJ Ta eKCKIIO3UBHUMH
JUCTPUO'TOTOPCHKMMHU ~ YroJlaMH  IOJISITa€ Y BIJICYTHOCTI  TEPUTOPiajbHOT
BUKJIIOYHOCTI. J{MCTpHO'IOTOp 3000B'I3y€ThCsl KYIyBaTH MPOJYKIIIO BHUKIIOYHO Y
JJAHOTO TIOCTayaJIbHMKA, aie Ui HbOIO HE ICHYE HISKUX TEPUTOPIaJIbHUX
00Me)XeHb 30HU NPOJIAKYy.

Hlono uporo Tumy yrox Kowmicis 3aiiHsna mos3umito, ayxke CXoxy 3 ii
MO3UII€I0 BIIHOCHO €KCKIIFO3MBHUX JUCTPHO'IOTOpChKUX yroxa. Y 1983 pomi BoHa
npuiiHsyia PermameHT mpo TpynoBe 3BiIbHeHHs Ne 1984/83, 3mict skoro

"OJL 15321985 p.
20J L 145 3a 1995 p.
3 0J L 203 Bix 01.08.2002 p.
*0JL 173 3a 1995 p.
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noBToproe 3mict Permamenty Ne 1983/83. YMOBOIO OTpHUMaHHS TPYIOBOTO
3BUTbHEHHs € ()akT ydJacTi B YroAi TITBKM [BOX IMIATNPHEMCTB. YToIa Mae
CTOCYBATHCS KOHKPETHOTO TOBapy abo OJHOPIIHOI KaTeropii TOBapiB Ta HE MOXeE
YKJIAZATUCS HA CTPOK OLTbINE 5 pOKiB.

PernmamenT mpo rpymose 3BiapbHEeHHS No 1984/83 MicTHTH TakoX cremiaibHi
TIOJIOKEHHS MIOJI0 YTOJl EKCKIIO3UBHOTO IMOCTauaHHs MuBa ' Ta OeHsuHy’. Xoda
CBOTOJHI IIi MpaBmiIa 3aMiHeHO HOBMM Permamentom Ne 2790/99, BoHM Bce mie
NPeCTaBIAI0Th iHTepeC, TOMYy LI0O B HHUX BIeplle 3'sABuWiacsi 4YiTka 3a00poHa
00OMeXyrounX craTei (IIOJI0KEHb YroIH, 10 OOMEXYIOTh [ii mapTHepa), TOOTO
0OMesKeHb a00 yMOB, SIKi He € HEOOXiIHUMHU B KOHTEKCTI TOJIOBHOIO KOHTPAKTY".

12.3. ®paHyYan3uHroBi yrogu

Jo wuiei xareropii BiJHOCATbCS YrojaW, B paMKax SKHUX IiJIPHEMCTBO,
(dpaHuaiizep, M03BOJSE IHIIOMY MiINPUEMCTBY, (paH4aii3i, BUKOPHCTOBYBATH
CBOIO Ha3By Ta Hoy-xay. DpaHyali3i OpraHi3oBye He3aJIe)XHY KOMeEpLiiHY
JUSUTBHICTD, OJJHAK IS JISUIBHICTh XapaKTEePHU3YeThCs BUCOKMM DPIBHEM CXOXKOCTI,
3aBJISIKM 1IGHTUYHOCTI MPOJYKTIB Ta MOCIYT, SIKi BOHH NPONOHYIOTh. Criern¢ivHo0
0COOJIMBICTIO € MPaBO BHKOPUCTaHHS TOPrOBOi MapKH Ta KOPIIOPATHBHOI Ha3BU
(bpanyaiizepa.

[NonoxkeHHs1 TaKUX yroj BigHOCHO mpaBui KoHKypeHuii €C nposicauB Cyn
€C y Bigomiii cnpasi Pronuptia *. Ha ocHOBI IPHHLMIIB, 3aCTOCOBAHMX Yy it
cnpagi, Komicis npuiinsyia Permament mpo rpynose 3pinmbHenHs Ne 4087/88°,
PeryiaMeHT MICTUTh BU3HAUCHHS HOY-Xay — BOHO Ma€ OyTH "maeMHum, Cymmesum
ma maxkum, wo modice Oymu idenmugikoganum” IS 3aN00IraHHS HEMOTPIOHOTO
oOMeXeHHsI aBTOHOMIi (paHYaii3i IUIIXOM HaJaHHs HOMY HOY-xay 0e3 peajbHOro
3MicTy. PernmameHT 0Oa3yeThcs Ha TpaaumidHIA cucTeMi OLIOro mepeniky, Mo
MICTUTh HH3KY TIIOJIOXKEHb, $Ki BBAXAIOThCS a00 HECYTTEBHUMHU JuIsl Iijied
KOHKypeHILil, abo y OyIb-KOMy pa3l NpPUHHATHUMH 32 YMOBH 3arajbHOTO
MO3UTHBHOTO BIUIMBY ()paHYaii3MHIOBOro KOHTpakTy. YopHuil mnepemik B
OCHOBHOMY 30ira€ThCsi 3 TMEPETIKOM, SIKHHA MICTUThCA B PerimameHTi st
EKCKJIIO3UBHUX AMCTPHO'TOTOPCHKUX yroa. I1oTpiOHO nuie 1oJaTé MOCUIIaHHS Ha

" Yacruna 11 Pernamenty 1984/83.

% Yacruna 111 Permamenty 1984/83.

3 Hanp., 3060B'S3aHHS HAJABaTH TOCIHYTH, IO HE MAOTh TPSMOTO BiIHOMICHHS IO
KOHTPAKTy (IpoAax HamoiB abo Xap4yoBUX MPOAYKTIB KOHKPETHOI MapKH, a00 HaJaHHA
KIMHATH BiINOYMHKY KOPUCTyBa4aM OCH30KOJIOHKH).

* Ilus. ciipaBy 161/84 Pronuptia, 3siti 3a 1986 p., cT. 353.

>0J L 359 3a 1988 p.
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0e3yMOBHY cTaTTiO (3a00poHa 3amepedeHHs MIHCHOCTI TOProBoi MapKu
(hpaHUaiizepa ab0 CEKPETHOTO XapaKTepy HOY-Xay).

Ileit PermaMeHT Takox cborojiHi 3amineHo PermamenTom 2790/99.
13. PernameHT 2790/99

Ocrannit Permament Kowicii Big 22 tpymas 1999 poxy Ne 2790/99
BU3HAYAE 3araJIbHy KaTeTOPi0 BEPTUKAIBHUX YTOJl, III0 MOXKYTh OTPHMATH IPYIOBE
3BUIBHEHHS: 8epPMUKANbHI Y200U 3 Memoio npodaxcy abo Kynigni mosapie abo
nocuye, AKuo yi y200u YKIAOeHi Midic nionpuemMcmeam, sKi He € KOHKYpeHmamu,
MidC  OesaKuMu — RIONPUEMCMBAMY, 5K €  KOHKYpeHmamu, abo neeHumu
00'€OHanHAMU PO30PIOHUX MOP208YIE.

Cratts 2 Permamenty Oifbilie He MICTHTh BUMOTH TIPO Te, MO0 BiIIIOBiAHI
yromu Oynw JBOCTOPOHHIMH, ajle BHMarae, o0 yci yJacHHKH IpaIfoBajl Ha
PI3HUX PIBHAX PUHKY (HAIp., YroAa MiX MOCTA4aILHUKOM, ONITOBHM IIPOJABIEM Ta
PO3APIOHUM TpoAaBIEeM). PerimaMeHT OXOIUIIOE BCi BHIM BEPTUKAJIBHHX Yrol, a
TaKO’X TOIIMPIOETHCS Ha YTOIH PO KOMEPIIiiHI areHTcTBa abo, y cdepi mociyr, Ha
TPAHCIIOPTHI yro/u.

MoXNuBICTP HaZaHHS TPYHOBOTO  3BUIPHEHHS TIOMIMPIOETHCS — HA
BEePTUKAIBHI YrOAH, YKIaJeHi MK 00'€MHaHHAM pO3APIOHMX MPONABIIB Ta HOTO
MOCTadyalbHUKAMH, 3a YMOBH, IO BCi WieHH OO'€MHAaHHA € pPO3APiOHUMHU
MPOAABIIMH, a CYMapHUI PiYHUNA TOBapoOOIr KOIHOTO 3 HUX HE mepesuurye 50
MITBAOHIB €BPO.

Crarti CcTOCOBHO Tiepenadi abo JiIEH3yBaHHS IIpaB IHTEICKTYalbHOI
BJIACHOCTI NOCTayajJbHUKOM HPOAABIIO, 30KpeMa, Y BUNAJAKY (paHYail3uHry, He
BIUIMBAIOTh HA HAJaHHS TPYNOBOTO 3BUIBHEHHS, 32 YMOBH, IO Taki CTaTTi €
JPYTOPSIAHUMHU IO BiJHOLIEHHIO 10 OCHOBHOT METH BEPTHKAJIBHOI YTOIH.

3BUYaifHO TpyNoOBEe 3BUIBHEHHS HE HAJA€ThCS BEPTUKAJIBHUM YrofaM,
YKIaACHHM MDK KOHKYPYIOUMMH HiJIPHEMCTBAMH (IPHKIAAOM € JBOCTOPOHHS
JIHUCTPHO'IOTOPCHKA YroJa, yKiIaJeHa ABOMa BUPOOHUKAMU KOHKYPYIOUHX TOBapiB).
OnHak B OKpeMHX BHIIAJKaX 3BUIPHEHHS HANAEThCs UL HE JBOCTOPOHHIX
BEPTUKAJBHUX YroJl MK KOHKYPEHTaMHM, 32 YMOBH, IO TOBapoOOir MOKyHus He
nepesuirye 100 MinbHOHIB €Bpo, ab0 SKIIO MOCTAaYaIbHUK € BHUPOOHUKOM Ta
TUCTPHO'TOTOPOM TPOMAYKIi, TOMi SK IOKYIElb — TUIBKA IUCTPUO'IOTOpOM, abo
AKIIO TOCTadaJbHUK € TPOBaliiepOM IIOCHYr Ha IHIIMX PIBHAX TOPTiBIi, a
MOKYTIeIlb HEe HaJla€ KOHKYPYIOUHX ITOCIYT Ha PiBHI TOPTiBIli, HA SKOMY BiH IIPAIIO€
3TiHO 3 YTO0IO.
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3 TOYKM 30py KOHKYpEHIi, TOJIOBHA IepeBara MNOMIOHMX Yroj, IO
OTPUMYIOTH TPYHOBE 3BUIPHEHHS, TOJSTa€ B MIABHINCHHI EKOHOMIYHOI
e(eKTHBHOCTI JIAHIIFO)KKA BUPOOHHIITBA Ta 30yTy 3aBISKH Kpamliii KOOpAWHAIIT diit
MiAPUEMCTB-yJacHUKIB yroa. Taki yrogm CHOpHUSIOTE 3MEHIICHHIO BapTOCTI
TUCTPHO'TOII{ Mi>K CTOPOHAMHM YTOIU Ta TOTIOMATa0Th ONTHMI3yBaTH iHBECTHIIII Ta
npopax. IMOBIPHICTE TOTO, L0 L€ IEPEBAXKUTH MOMJIIMBUHA aHTHKOHKYPEHTHHI
BIUIMB y Pe3ysbTaTi 0OMeXeHb, HASBHUX B YTOJi, B 3HAYHIM Mipi 3aJe)KUTh Bif
PUHKOBOI CHJIM BIIIIOBITHUX ITIPUEMCTB i, TAKAM YHHOM, BiJI piBHS KOHKYPEHIIi1
3 0OKy iHIIMX IOCTa4YaldbHUKIB TOBAapiB a0 IOCIYT, IO € B3a€MO3aMiHIOBAaHUMHU
a00 TakUMH, IO MOXYTb OYTH 3aMiHEHi, 3 TOYKH 30py CIIO’KMBAaya, BUXOIIYH 3 1X
XapaKTepUCTHK, LiHK Ta mpu3HauyeHHs. CtaTTs 3 PerlaMeHTy BBOJUTD NPE3YMIILIIO
TOTO, IO SKIIO YacTKa [OCTa4albHHKA Ha BIANIOBIIHOMY PHHKY HE IHEpEBHIIYE
30%', Taki BepTHKaJbHI yrojM, 3a yMOBH BiJICYTHOCTI y HHX CTaTeil i3 4OpHOTO
MepeNiKy, TONIMIIYIOTh BHPOOHHWITBO Ta 30yT 1 3aJMINAafOTh CIOXKHBAYeBi
CIIPaBeIUIMBY YacTUHY BHTOMM. lIpesyMmmmiss He i€, SKIIO YacTKa PHHKY
nepesuiye 30%.

Takuif HOBHI €KOHOMIYHHIA MiAXill, IO TPYHTYEThCS Ha aHANI31 CTPYKTYpH
PHHKY 3 TOYKH 30pY IPOTIO3UIi Ta TOMHUTY, IPUBIB A0 BIAMOBH BiJ] CXeMH OLITHX
nepenikiB popMaIbHAX CTaTeH, SKi MOYKHA BKITIOYATH IO YTOIH.

Hoswmii PermameHnT MiCTHTh /IBa YOPHUX MEPETiKH. Y MepIoMy 3 HUX y cT. 4
neperniyeHi oOME)KeHHsI, HasBHICTh SKHX € JIOCTATHBOIO UIS BU3HAHHSA YTOIU
MOBHICTIO HeNificHOI0. Jpyruii mepemik y CT. 5 MICTHTh MOJOXCHHS, SKI €
HENIPUIYCTUMAMH 3 TOYKH 30pY KOHKYPEHIii; TaKUM YHHOM IIi IOJOXKEHHS
BU3HAIOThCA HENIMCHUMHU ajie pemTa KOHTPAaKTy MNPOAOBXKYE MiANafaTH i
TpyIOBE 3BUIbHEHHS.

CraTTs 4 BiTHOCHTH 10 YOPHOTO MEPEITIKY TaKi OOMEKEHHS:
» DBynb-siki OOMEXEHHST MOJMNIIMBOCTI TOKYIIIB BIUIMBATH Ha IiHY
HpoJaxKy ToBapis a60 HaJaHHS MOCYT 32 KOHTPAKTOM?.

» OOMexeHHs] TepuTopii abo KoJia MOKYIIB [UIs MPOAaXy TOBapiB abo
HOCITYT 338 KOHTPAKTOM 32 BUHATKOM:

'V BumazKy yroj eKkCKII03MBHOTO TIOCTAYAHHS B AKOCTI YACTKH PHHKY, IO PO3TISIAETHCS
Npyd BU3HAYCHHI BIUIMBY YroAW Ha BIANOBIAHWI pHHOK, OepeTbcs pPHHKOBA YacTKa
IUCTpUO'IoTOpA.

MosKHa NPHITYCTHTH, IO, KOJU MOCTa4YaIbHUK HaB'A3ye ab0 PEKOMEHAYE MaKCUMAalbHY
LiHy IPOJaXy , BOHa B 000X BHMAJIKaxX He JAOPiBHIOE (ikcoBaHil a00 MiHIMAJIBHIN LiHi, 10
€ PEe3yNIbTaTOM THCKY a00 CTUMYIIOBaHHS 3 OOKY OZHIET 3 CTOPIH.
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- OOMEXeHHS aKTHBHOTO TPOJaXy Ha BUHATKOBIH Teputopii abo
BUKIFOYHUM  TIpynaM  [OKYIiB,  3ape3epBOBaHUX A
nocrayajbHHKa, 32 YMOBH, LIO II¢ HE OOMEXye ITaCHBHOIO
NPOAAXy ITOKYIILEM,

- OOMEXEHHS AaKTHBHOTO Ta TACHBHOTO MPOJAXy KIHIEBUM
KOpHCTyBadaM, SIKIIO MOKYIEIb IPaIioe Ha ONITOBOMY PiBHI,

- oOMeXeHHS  aKTHBHOIO  Ta  IIaCHBHOTO  IPOJAaxXy  He
VIIOBHOBRXEHUM  IHCTPUO'IOTOpaM YIIeHaMHA BHOIPKOBOL
JUCTPUO'IOTOPCHKOT Mepexki',

- OOMEXEHHS AaKTHBHOTO Ta ITaCHBHOTO TPOJAaXy KOMIOHEHTIB
MOKYIISIM, IO MOXYTh BHKOPHCTaTH iX JUIi BHPOOHHITBA
HPOIYKIii, KOHKYPYIOUOi 3 IPOAYKII€IO MOCTavaIbHUKA.

» OOMexXeHHs aKTHBHOTO Ta  IIACHBHOIO  IPOJaxy  KiHLIEBUM
KOPHCTyBadyaM WICHAMH BHOIPKOBOI AMCTPUO'FOTOPCHKOI MEpexi, 1o
MIPALIOIOT Ha PiBHI PO3PiOHOT TOPTIBII.

» OOMexeHHS IepexXpecHHX TNOCTadaHb Yy MeXax BHOIPKOBOI
IUCTPHO'TOTOPCHKOT MEPEKi.

» OOMeXeHHS MOXJIMBOCTI NOCTayajbHHKa IPOJABAaTH KOMIIOHEHTH
KIHIIEBUM  KOPHCTyBadaM Ta  HE3AJCKHUM  IIOCTA4aIbHUKAM
PEMOHTHHX Ta CEPBICHUX ITOCIYT.

CrarTst 5 MICTUTD HEPETIK TaKUX TPhOX 3a00POHHUX CTAaTeH:

» 3000B's13aHHS BiJMOBH BiJl KOHKYPEHIil HA HEBU3HAYCHHUII CTPOK abo
Ha CTPOK, IO TIEPEBHUIIYE 5 POKIB (30008'13aHHA He KOHKYpY8amu);

» Has'a3ane nokymieBi 3000B's13aHHsT He BUPOOIIAITH 200 HE MPOJIaBaATH
KOHKYpyIO4i ToBapu a0 MOCIYTH Micis 3aKiHYeHHS CTPOKY il
KOHTPAKTy (niciskowmpaxmue 30008'a3aHHSL He KOHKYpyeamu).
MokimBe 3BUTPHEHHS Ha TEpMiH HE OULIBIIE OJHOTO POKY, SIKIIO
3000B'sI3aHHS HE KOHKYpPYBAaTH CIIPSIMOBaHE Ha 3aXHCT HOY-Xay,
HaJJaHOTO NOCTayajJbHUKOM ITOKYIILO;

! Lleit BHHATOK SICHO TTOKA3Ye€, 1110, HABMAKH, MEPEXPECH] TOCTAYAHHS MiXK JHCTPHOTOTOPAMI
onHiel BUOIPKOBOI Mepeki He MOXKHAa OOMEXYBATH, AK Il YiTKO BH3HAUEHO Y HACTYIHIH
CTaTTi.
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» 3000B'13aHHs, HaB'i3aHEe 4YiIeHaM BHOIPKOBOT JUCTPUO'FOTOPCHKOT
Mepexi, He TMPOAaBaTH KOHKYPYIOUY MPOAYKIIIO i3 300pakeHHIM
TOProBOi MapKH KOHKYPEHTIB II0CTAYaJIbHUKA.

VY neqxux BUINAAKaX YroAd, Mo (GOpMaTbHO MiANAAaloTh il Jif0 TPYIIOBOTO
3BUIBHEHHS, MOXYTh MaTH Haciigku, HecyMmicHi 31 ct. 81 (3) AE€C. ¥V Takmx
curyanisx Kowmiciss Moke TPHIHATH iHAWBiAyalbHE PIMIEHHS PO BiIKIMKaHHS
3BimbHeHHs1’. Taki 06CTaBHHU MOXYTh BHHHUKHYTH, SIKIIO TOKYIICIb BOJIOJi€
3HAYHOI0 PUHKOBOIO CHJIOI0 HAa PHHKY MPOAYKII "BHU3 3a Teuier", abo A0CTyI Ha
PHHOK YCKIIQJIHEHO uepe3 HasBHICTh MEpPEeXi MapalieibHUX BEPTUKAIBHUX YTOJI.
Jiisi TOCHJICHHST KOHTPOJIIO HaJ MEPEXKEI MapalieibHUX BEPTHUKAJIbHUX YTrojl
HaCTynHe nojoxeHHs Pernamenty’ Hajae Kowicii mpaBo BiikIukaT rpyrnose
3BUIBHEHHSI I0JI0 YCiX BEPTHUKAJIbHUX YroJl, ICHYBaHHS SIKHX MPU3BOJHUTH [0
BCTAHOBIJICHHSI KOHTPOJIIO Hax moHax 50% BiAMIOBIIHOTO PHHKY.

Permament Kowicii (€C) Ne 1400/2002 Bixg 31 mumas 2002 poxy miono
3acrocyBaHHsA cT. 81 (3) JloroBopy 10 MEBHUX KaTeropii BEpTHKAJIBHHUX YTOX Ta
Y3TO/KCHOT TPaKTUKH B aBTOMOOLTBHIN rany3i3 BBOJUTE JUII aBTOMOOIIBHOTO
CEKTOpa CyBOpIiIIi MpaBWiIa, HIX Ti, MO 3ragyBaiucs paHime. OgHAK, IPH OEOMY
30epiraeThcsi EKOHOMIYHUH MiIXi — TPYIOBE 3BUILHEHHS MOKE HAIaBaTHCS, SKIIO
pPUHKOBAa 4YacTKa IIOCTa4yalbHHKAa HOBHX aBTOMOOUIB He mnepesumrye 30%
BigmoBigHOTO puHKY (40% Yy BHIanKy yrox OIOAO KiJIBKICHOTO BHOIPKOBOTO
30yTy). Y moscHIoBanbHii Opomrypi Kowmicii, 3 ko0 MOXHa O3HaHOMHTHCS B
IaTepHeTi, MICTHTBCS MOKJIAJHWH KOMEHTap NBOTO Taly3€BOrO pErJaMEeHTY.
Hacminkm nii Permamenty noBHicTiO miposiBisiTees micist 30 BepecHst 2003 poxy,
KOJIM iCHyrouUi yroam OyAyTh NpWBEACHI Yy TIOBHY BiANOBIAHICTH 3 HOBHMH
HpaBUIAMH.

! Permament Ne 2790/99, cT. 6. PernaMeHTOM TaKox nepenoaveHo, Mo aHTUMOHOMOIBHUHI
OpraH Jep>KaBU-4JIeHa MOXKE BiIKIMKATH BUHSITOK, SKIIO HACHiAKH, HecyMicHi 3i cT. 81 (3)
J€C MaroTp Micle TOBHICTIO Ha TEPHUTOpii Jep)KaBU-WICHA, KA Ma€ BCl XapaKTEPUCTUKU
OKpeMoro reorpagiqHoro puHKy (cT. 7).

*Cr. 8.

3 OJ L 203 iz 01.08.2002.
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14. 3acTocyBaHHA npaBun KoHKypeHuii €C ao npaB
iHTeneKTyanbHOI BflaCHOCTI

14.1 HapmipHe BUKOpUCTaAHHA BITaCHMKOM Npas, WO BUHMKAKOTb 3
npaBa iHTeneKTyanbHOoi BacHOCTI

[Mutanss 3B'I3Ky MK KOHKYPEHTHHM IIPABOM Ta NPABAMH iHTEJIEKTYaIbHOI
BiacHocTi (mami — I1IB) wacto Oyno mpeamerom posrisgy Kowiciero, CIII Tta
Cymom €C. lleit HaBUaNbHUI MOCIOHHK HE TOPKAETHCS MPOOIEMH 3aCTOCYBaHHS
ct.cT. 28-30 JI€EC mo mpaB iHTENeKTyaJbHOI BIACHOCTI, III0 CTOCYETHCS 0araThox
aCIIeKTiB, NPHUHIMNOBUX s (YHKIIOHYBAaHHS BHYTPIIIHBOTO PHUHKY B TOMY
pO3yMiHHI, IO TpaBa, fKI HAJAlOThCS 3akoHOM BiacHukam IIIB 3a nesxnx
00CTaBMH, MOXKHAa TIYMayWTH $K 3aXOJH, IO MalOTh BIUIMB Ha IiMHopT abo
eKCIIOPT, eKBIBAICHTHUH KUTbKiICHOMY 00MEKEeHHIO.

Cyn €C mBHIKO NPOSICHUB, L0 3aCTOCYBaHHA IpaB, o iX Haxae I1IB, He
mianagae min gito cr. 81 JJEC. BoHO He € yrozoro, 1e HeoOXiqHi IK MiHIMyM I1Ba
MATIPUEMCTBA, CHIBPOOITHUIITBO MK SKAMH BIUTUBA€ HA KOHKypeHIiro. OqHaK nii,
0 CTOCYIOThCs BuUKopHucTaHHA [IIB, Ta 3acrocoBaHi 3 METOH MOILTY
BHYTPIITHBOTO PWHKY, MOXYTh mmiamactu mmix miro cr. 81 HAEC sk Taki, mo
MPEICTaBIAIOTE c000F0 "00'exm, 3acib abo nacniook" aHTHKOHKYPEHTHOI yroam. Y
cnpai Consten Grundig ' Cyn €C npoBiB pisHUIIO MiX Haseuicmio Ta
sacmocysannam I1IB. BukopuctaHHsS TOproBoi MapkKh 3 METOIO 3amo0iraHHA
napaie’lbHOMY IMIIOPTY OyII0 PO3IIIHEHO SK 03HAKY HASBHOCTI aHTUKOHKYPEHTHOI
yromu.

14.2 Nepepava MNIiB

Te, mo Oyn0 cka3aHO BigHOCHO 3actocyBanHs [IIB, cTocyeTbcs Takox
nepenaui 1MX Npas ix BIacCHUKOM TpeTiit 0coOi. [1IB € HemarepianbHOIO BIACHICTIO
1 MOXyTh OyTH mepelaHi Ha IiacTaBi KOHTpakTy. CaM 1o co0l TaKUi KOHTPAKT He
mianagae mig gito cr. 81 JIEC, ane mepemava mpaB MOXKe MPECTABIATH COOOIO
"06'ckm, 3acib abo Hacnidok" AHTUKOHKYPEHTHOI Yroam’ YW iHCTPYMEHT
3JIOBXXHBAaHHs I[OMiHyIO‘-II/IM CTaHOBl/IIIleM3.

[Ipobnema BuHMKae Toi, Koau BiaacHUK [1IB mMae HaOip nmapanenbHUX MpaB
y €C. Uu € 1onycTUMHUM Te, 110 BiH Meperae OJHEe YM JCKUIbKa 3 HUX IHIINH 0001,

! Ilue. ciipasu 56 Ta 58/64, 3iTH 33 1966 p., cT. 299.

% Ilus. ciipaBy 40/70 Sirena. 3sitn 3a 1971 p., cT. 69.

3V cnpasi T-51/89 Tetra Pak I. 3itn 3a 1990 p., cr. II- 309 npuaGaHHs 0GOB'I3KOBOI
JineH3ii Ha maTeHT OyJI0 PO3LIHEHO K MPOSIB 3I0BXUBAHHS MOHOIIOJBHUM CTAaHOBHILEM.
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3aNUIIAI0YY iHIII y cBOIl BiacHOCTiI? Taka MOBeHiHKA BIUIMBAE HA TOPTIBIIO MiX
KpalHaMHU-WIEHAMH B Till Mipi, B SIKiif BOHAa CTBOPIO€ HOBI IEPEIIKOAN ISl BUTHHOTO
PYXy TOBapiB 94X MOCIYT, MTOB'sI3aHi 3 TepUTOpiadbHUM XapakrepoMm [11B. IIpobiema
BHUHUKAE Yy 3B'A3KYy 3 MPUHIMIIOM BHYepIaHHA npas. Komicis BBakae, 10 JOKTPUHA
CriBroBapHCTBa PO BUYEPNAHHS NPaB € HACTUIBKH BaXXIIMBOIO, 110 Taka repenayda
mianagae mig niro 0OMeXeHb, 0 BHIDIMBAOTH 13 3rafaHoi TOKTpUHH. Po3BuBaroun
TIOJIO’KeHHST JOKTpUHHM, KoMmicis BcTaHOBWMIIA, IO THCHMOBA 3T0ja, SIKY Hajae
MOYaTKOBUII BIACHUK IIPaB, Ha MPOJaXK TOBapy, mo Biitodae [1IB, oxepxyBadem
BUKJIIOYAE MOXIIMBICTh OyJb-SIKOTO 3aCTOCYBaHHS MOYAaTKOBUM BIIACHUKOM CBOIX
napanenpHuX [1IB amst 610KyBaHHS IMITOPTY Takoi MpoAyKiii Ha Tepuropii, e [1IB
yce i€ HaJeKUTh MOYaTKOBOMY BJIAcHHUKY. Taki aprymeHTH He mepekoHanu Cya
€C. V cnpasi Ideal Standard' Cyn €C BupiluuB, 110 Nepeaaya TOProBOi MapKu
TSTHE 3a COOO0I0 Mepeady yChoro KOMIUICKCY IIpaB, MOB'SI3aHNX 3 HEIO, Ta BIAMOBY
MOYAaTKOBOTO BJIACHMKA BiJl MPOJOBXKEHHA KOHTPONIO 33 BHUKOPHCTAHHIM
HabyBadeM mepeiaHoro iomy npasa . Ilicns mepesiaui mapasienabHOTO TIpaBa 3a
KOKHOIO 31 CTOpiH 30epiraerscst mMpaBo Ha BUKOpHCTaHHS BiacHoro IIIB s
3a00pOHM JOCTYITy Ha CBOI TEPHUTOPIi MpoayKuii, sika BKIIoYae napanensHe [11B Ta
BUITyIIICHA HA PHHOK IHIIOI0 CTOPOHOIO.

Ileit 3aranpbHHMii BUCHOBOK HE BMKIIIOUAE, OJMHAK, IO B JESIKHX BHITAIKaxX
Taka Tepegada MOXKe BHABHTHCA 00'ckmom, 3acobom abo  HAcHiOKom
AHTHKOHKYPEHTHOI yroJH, MOMIOHO A0 TOTO, SK IIe Mo Micle y 3TrafaHiil BUIIE
cupasi Consten Grundig. Y moniOHUX BUMaIKaxX Iepenada € JHIIEe iHCTPYMEHTOM
KOMEpLIHHOT cTparterii ABOX MiAMPUEMCTB, 1[0 MA€ AHTUKOHKYPEHTHY METY.

14.3 JliueH3yBaHHA

YacTo BUKOPUCTOBYETHCS TaKWii BapiaHT sSK HaJaHHs JileH3ii. BracHuk
npaBa Ta JIIEH3iaT YKIaJalTh KOHTPAKT, 3TiHO 3 SKUM BJIACHHK ITpaBa JI03BOJISE
Bukopuctants ioro I1IB B oOMiH Ha crutaty neBHoi cymu. CaM 1o co0i Takuid
KOHTPAKT He Mepeciiiiye HisIkol aHTUKOHKYPEHTHOI MeTH. DakTH4YHO BiH 3011bLIyE
KIJTBKICTB 0Ci0, SIKi MOXYTb 3acTocyBat Ha puHKy I[1IB. OnHak mocrae muTaHHs,
noAioHe JI0 TOro, IO PO3IJISIANIOCS BiIIHOCHO €KCKIIO3UBHHX JUCTPUO'IOTOPCHKUX

' CripaBa C-93/93 International Heiztechnik GmbH v. Ideal Standard GmbH. 3sitH cr. I-
2789.

2 11i MipKyBaHHS BTPAYaiOTh CHIY, SIKIIO BiJHOCHHH Mi’K TOYATKOBHM BIACHHKOM i
Ha0yBadyeM MPOJIOBXKYIOTh XapaKTepU3yBaTHCS IOPHINYHIMHU a00 EKOHOMIYHUMH 3B'I3KaMH
(Hamp., SKIIO TOYAaTKOBHH BIIACHHUK INPOJOBXKYE CTBOPIOBATH pU3MK BukopucranHs [1IB,
3B@KAIOYM HA 3QJICKHICTh IIHW NMPHUIOAHHA BiJ €KOHOMIYHHX PE3YJIbTAaTiB BHKOPHUCTAHHS
[1IB moxymmem).
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yroa': HacKUIbKM MOe OyTH 3aKOHHO OOMeXeHe IpaBo BUKOpHcTaHHs I1IB 3a
MeXaMH TePHUTOPil, Ui Kol OyJio HagaHo JiineH3iro? Yu Moxke BIACHHK, Y paMKax
nokTpuHH CriBTOBapHCTBa IPO BHYEPIIAHHSA IpaB, BHUKOPHCTOBYBATH CBOI
napaerbHi paBa I 3a1100iraHHs] TAKOMY BHKOPHCTAHHIO JilleH31aToM?

Ha nepmomy erami Komicis BizcToroBana gymKy, mo BiaacHUK [11B He Moxke
HaB'SI3aTH JILEH3iaTOBI OyIb-sIKi TepHTOpialbHI OOMEXEHHS 1 Ma€ 3rOIWTHCS Ha
MOJKJIMBICTh iX KOHKypeHIii Ha Bciif Tepurtopii CmiBroBapucta. Ane Cym €C
3000B's13aB Kowmiciro 3MiHUTH Takwil MiAXix, BU3HABIIN Yy BigoMiil crpaBi Maize
Seeds * 3aKOHHICTH TEPUTOPIALHO OOMEXKEHOT BUKIIFOUHOT Jillensii Ha ITIB.

Buxmoyna JimeH3is HamaeTbcs UIA  MEBHOI TEpUTOPIl Ta MICTHTH
3000B'13aHHS BIIACHUKA HE Ha/laBaTH TPeTiM ocobam mpasa Bukopuctanus [1IB Ha
Til camiii Tepuropii. 3BMYAalfHO Taka IIEH3iS MICTUTh TaKOX 3000B'I3aHHS
BJIACHUKAa HE BUKOPUCTOBYBaTH Oe3mocepenupo cBoe I1IB Ha it Teputopii. Take
3000B'I3aHHA 3 €KOHOMIYHOI TOYKM 30pYy € aHAIOTIEI0 Iepenadi mpasa, ajie 3
OJIHIEI0 BAXIMBOIO PI3HUIECIO: 32 BIACHHUKOM 3BHYAaHO 30€piraeTscst MpaBo
KOHTpoJtoBati BukopucTanHs [1IB minensiarom. Taki mono)keHHs, HaBiTh SKIIO
BOHH HE C(OPMYIIbOBaHI y TepMiHaX 3a00pOHHU IMIIOPTY, BIUIMBAIOTh HA TOPTiBIIO
MiX KpaiHaMH-WJICHaMH, OCKUTBKM BHMAaraioTh, 00 BIACHWK Ta iHII JIIEH31aTH
YTPUMYBAIUCS BiJI MiSUTBHOCTI HA TEPUTOPIi BUKIFOUHOT Jitien3ii. TakuMm duHOM, 1Ii
nmoJiokeHHs1 mignanatote mig giro cr. 81 JIEC. Kowicis 3miHMIa CBil IMiaXi,
JIO3BOJIMBIIM HaJaHHS BUKITIOYHUX JIIEH31H Ha BUPOOHHUIITBO, ajie MPOJOBXKYyBaja
3a00pOHATH HAIaHHS BUKIIOYHMX JIIEH3iH, IO rmependavyaroTh BUIYCK MPOIYKIIT
Ha PUHOK.

Cyn €C 3HOB He TIOTOJMBCA 3 TAKOKO TO3HIliEr0. BiH po3MexyBaB giokpumi
Jiyen3ii, MO TO3BOISIOTHCA, Ta 3aKpumi Jiyensii, IKi 3a00pOHIIOThCA. Bimkpura
JIIEH3iS MICTHTH CTaTTi, IO PETyIIOIOTh BHUKIIOYHO BiTHOCHHH MK BIIACHHKOM
[TIB Ta ninenziaToM. 3akpuTa JIIEH3is, HABMAKH, CIIPIMOBAaHA Ha HEIONYIICHHS
Oynp-sKoi KOHKYpEHINI Ha BUKIIOYHIM TepuTOpii, y ToMy d9mcii 3 OOKy iHIIHX
JIeH3iaTiB Ta NapalelbHUX IMIOpPTepiB. Bimkpura ImineH3is He BIUTMBaE Ha
KOHKYPEHIIif0, OCKUTbKH BOHAa MICTHUTH TUIBKH OOMEXKEHHS, sIKi € HeOoOXiTHHMHU,
00 MepeKOHAaTH JIiIeH31aTa 3BXKUTHCS] Ha PU3UK BUKOPHCTAHHS HOBOI TEXHOJIOTI1
abo TMpoIaXy HOBOTO TPOAYKTY HA KOHKPETHiM Tepuropii. 3akpura imeH3is,
HaBIIAKH, Miananae mixg airo 3aboponu cr. 81 (1) AEC.

! Jlinewsiitui yroau mozo I1IB 3BHuaifHO € FOPH3OHTAIBHIMH, OCKITBKH BOHH, SIK TIPABHIIO,
YKJIQAIOThCS MK IIANPUEMCTBaMH, IIO MPALIOIOTH HA OJHOMY M TOMY X caMOMy piBHI
PMHKY.

% lus. ciipaBy 258/78 Nungesser v. Commission. 3siti 3a 1982 p., c1. 2015.
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i mpurImnm crocyroThes Beix 1B, maTteHTiB, TOProBUX MapoK, MPOEKTIB,
NpaB  CEJEKIIOHEepiB POCIHMH, AaBTOPCHKHX Ta CYMDKHHX TIpaB. BigHOCHO
aBropchkux npas Cyn €C BCTaHOBHB, IO BHKJIIOYHA JIILEH31s Ha Mpokat QGinbMy
Moxke mimmactu mixg miro cr. 81 (1) AEC, sKmo BOHA CHPUYMHSE ITOMITHE
OOMEXEeHHSI PO3IIOBCIODKEHHS (QIbMY, BUKPUBIIIOIOYH TAKMM YHHOM KOHKYPEHIIIIO
Ha BignosigHOMy puHKY'. BUXOASUH 3 THX ke MipKyBaHb, KoMicis B iHwiii cipasi®
BUpIIIMIA, IO JIIEH3isd, HaJaHa BEIMKOI0 aMEPUKAaHCHKOI KOMITaHi€l0-
BUPOOHMKOM (iTBMIB HIMEIIEKOMY TeJIeKaHaly, miamamae mig aito cr. 81 (1) A€EC
yepes Ha/I3BUYAHO BUCOKY KUTBKICTh AKICHUX (DiTbMIB, Ha SKY PO3IIOBCIOIKYETHCS
Iist JineHsii, Ta 3aHaATO BeNWKUH cTpok 11 ail. Kowmicis Hamana 3BUTEHEHHS 3TiTHO
3i c1. 81 (3) A€C Timpku micis KapAWHAIBHOTO IMEPETIiAY CTPOKY Ta YMOB i€l
JIIEeHsii.

14.4 'pynoBi 3BiNbHEeHHA

Pernamentom Pagu Ne 19/65 Bim 2 Gepesns 1965 p.* Kowicii HazaHo
MOBHOBQ)XEHHSI 3aTBEP/DKYBAaTH TPYIOBI 3BUIBHEHHS, Yy TOMY YHCII CTOCOBHO
BUKOpHCTaHHs Ta nepepadi [1IB, a Takoxx goroBopiB nepenadi abo JileH3yBaHHS
BUKOPHCTaHHS HOY-Xxay. Komicis He 3acTocoByBajia Iii IOBHOBaxKeHHs 10 1984
POKy, Koiu BoHa mpuitHsiaa Permament Ne 2349/84 CTOCOBHO JINEH3IMHUX YTOJ
mono narenTis'. Uepes kinbka pokiB BoHA NpHiiHANA Ie oAuH Permament Ne
556/89 BigHOCHO nileH3iiHMX yrog Ha Hoy-xay °. Lli 1Ba moKyMeHTH O6yio0
3amiHeHo eauHuM Permamentom Kowmicii Ne 240/96 6, sxumif 6inpln JeTaibHO
posrisaaTuMeTbest Hikdye. B ocHoBHOMy Permament Ne 240/96 crocyerbes yron
Npo Iepenady TEXHOJIOTT, JiNEeH31d Ha BHUKOPUCTaHHS IATEeHTIB Ta HOy-xay. Ha
ChOTOJIHI HEMae MeXaHi3My I'PYIOBHX 3BUIbHEHB JUIsl JILIEH31H Ha TOPrOBI MapKH,
npoekTd abo aBTOPCHKI mpaBa. SIKmI0O yroam MmOAO — Takux JileH3iH He
PEryJIIOIOThCS 1HIIMMH TPYIIOBUMH 3BUIBHEHHSMH, FOPUIMYHY BIIEBHEHICTH IOJO
iX BIAMOBIAHOCTI mpaBwiaM KOHKypeHiii €C MOXHA OTPUMATH TUIBKH IIUISIXOM
nosigomiienHst Kowicii npo yroay Ta ouikyBaHHs (opmManbHOro pimieHHs. Lls
MOJKJIMBICTh, BTIM, 3HHKHE BHACTINIOK HaOpaHHS 4WHHOCTI Permamentom Panu

1/2003.

' Ius. ciipaBy 262/81 Coditel (1I). 3sitn 3a 1982 p., cr. 3381.

% Piurennst Komicii mictursest B OJ L 284 3a 1989 p.

3 0J3a 1965 p., ct. 533.

* Permamenr, omy6mikoaruit y OJ L 219 Bix 16.8.1984 p., 6yB nomoBHeHnit Permamentom
151/93 OJ L 21 3a 1993p.

> Pernament, ony6ikosanuit y OJ L 61 Bix 4.3.1989 p., 6ys mi3niure 10moBHeHHH AKTOM
npo npueaHanHsa ABctpii, @innsauaii Ta LBemii.

50J L 313a1996 p.
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14.5 PernameHT 240/96 npo nepepavy TexHonorii

Pernament Ne 240/96 npucBs4YeHUil TPYHOBUM 3BUTBHEHHSIM I[OJT0 JIIICH31M
Ha NaTeHTH, JIIEeH3iil Ha HOy-Xay Ta 3MIIIaHUX JIIEH3IH Ha MaTeHTH Ta HOY-Xay.
TepMmiH ,,naTeHT” BKJIIOYAE HAI[IOHAJIBHI, €BPOINEHCHKI, Ta (3 JHA 1X IOSBH) MATEHTH
CniBroBapucTtBa. BiH Takox BKJIIOYae rpasa CeJIEKIIOHEPIB POCIMH Ta IpaBa Ha
kopucHi mojerni. Hoy-xay BusHadeHo y cr. 10 PermameHTy i 03Hayae CyKyIHiCTh
TexHiYHOT iH(opMallii, 1[0 € TAEMHOIO, CYTTEBOIO Ta MOKe OyTH 1JeHTH()IKOBaHOIO
y Oynb-sikiit popmi.

Pernament Ne 240/96 ycyHyB TpyIOHOLI, $Ki BHHHKaIA y 3B'3Ky 3
BUKOPDHCTAHHSM JIBOX IIONIEPEAHIX pErJIaMEeHTIB IIOJO0 TIPYNOBUX 3BUJIbHEHb.
JlineHsist Ha MAaTEHTH YacTO IOIIMPIOETHCS JIMIIE Ha OOMEXKEHY KUIBKICTh JepiKaB-
YJICHIB, TOJAI SK JIIIEH3is Ha HOY-Xay 3a BHU3HAYEHHSIM HE Mae TEPUTOPiaJbHUX
obmexeHb. OueBHIHO, IO BUHATKH JIOTh HPOTSATOM YChOTO 4acy JIiHCHOCTI
naTeHTy abo 30epeKeHHS TAEMHUII HOY-Xay.

I'pymnoBe 3BiIBHEHHSI CTOCYETHCS HE JIMIIE YrOJ MPO HAJAHHS JIICH31H Ha
MATeHTH Ta HOYy-Xay, a W yroJ mpo HaJaHHs JineH3id Ha i Buau [1IB, oxHak i
JineHsii MOBHHHI OyTH JAPYropsITHUMH BiJTHOCHO I'OJIOBHOTO MPEIMETA YTOJH, SKUH
CToCcyeThes Iiepenadi TexHousoril. Jlo wmiei rpymu yacto MmOTparuisioTh TOProBi
MapKH, a TAaKOX KOMIT'TOTEPHI IIPOrpaMu, II0 3aXHIIEeHI aBTOPCHKUM IPaBOM.

I'pynoBe 3BiIBHEHHS MOIIMPIOETHCS BUKIIOYHO HA YrOJH, IO CTOCYIOThCS
BUPOOHMITBA JileH3iaToM abo TpeTiMH ocobamM BiJ HOro iMeHi JlEH3iifHOro
HPOJYKTY. YTOAH, Jisl SKUX MOUIMPIOETHCS Ha MPOAAXK JIIEH3IIHOTO MPOIYKTY, He
OXOIUTIOIOTBCSL IIMM  PernameHToMm, aje MOXYTh NOTpamusiTd 1o cdepu aii
IpYNOBOTO 3BUILHEHHS JUIsl BEPTUKAIBHUX YTOI.

Pernament Ne 240/96 € ocTaHHIM JOKyMEHTOM, IO NPHUCBIYYETHCS
TPYMOBUM 3BUILHCHHSM TPAIMIIAHOIO CTWIO. BiH 3aCTOCOBYETHCS TUIBKH TOI,
KOJIW CTOpPOHAMHU YTrOIM € JBa mimnpuemctsa — BiaacHuk [1IB Tta minensiar. Bin
TAKOXX MICTHTh OUTMI Tepenik 3000B's3aHb, [0 3a3BHYAl MICTATHCS B JILCH3IAX,
Hel mnepenik He € BuuepnHMM. Y MaiOytHbomy Kowicis miaHye 3amiHUTH
Pernament Ne 240/96 10KyMEHTOM, 110 I'PYHTYETHCS HA €KOHOMIYHOMY MiJIXO/i..

Hagenemo fesiki ctaTTi OUI0T0 Epetiky:
» 3000B'13aHHS BJIAaCHHKA JIiLEH31] HE BUKOPHUCTOBYBATH HA BHUKIIOUHIH
TEpUTOPIT JIIIeH31iIHy TEXHOJIOTII0;

» 3000B'13aHHS JIilleH3iaTa HE BUKOPUCTOBYBATH Ha TEPUTOPIi BIaCHHUKA
JueH3il y Mexax BHYTPILIHBOI'O PUHKY JIILEH31HHY TeXHOJIOTII0;
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» 3000B'13aHHs JiEH31aTa HE BHPOOISITH a00 HE BHKOPHUCTOBYBATH
TMIEH3IMHAUA TPOAYKT abo TEXHOIOTII0 Ha TEPUTOPIAX, HaTaHHUX
IHIIMM JTIIeH31aTaM y MeXax BHYTPIIIHBOTO PHHKY;

» 3000B'13aHHs JilleH3iaTa YTPUMYBaTHCS BiJl AKTHBHOI MONITHKH
MIPOAAXY JIIEH31HHOT MPOAYKIIiT HA TEPUTOPISX IHIINX JIIIEH3IaTiB,;

» 3000B'a3aHHs JilleH3iaTa YTPUMYBATUCS BiJ TMACHBHOI MOJITHKH
MPOAaXy IIIECH31HHOI MPOAYKIii Ha TEPUTOPISAX IHIIMX JilleH3iaTiB
MPOTATOM 5 POKIB BiJ JaTH, KOJH JiIEH3iHHUN PpoayKT OyB yreprie
MIPOJaHUI HA BHYTPIIIHROMY PHHKY OJHHUM i3 JIIICH31aTiB,

» 3000B's3aHHs JTil[eH31aTa PO3MIIyBaTH TOProBY MAapKy BIACHHKA
JineHsii Ha IeH31iHIf TPOoayKIIiT;

» 3000B'13aHHs JlilleH3iaTa HAJaTH BIACHHUKY JIIEH3Ii JleH3iI0 Ha
YIIOCKOHAJICHHSI TTATEHTY Ta CIOBIMIATH HOro mpo po3pobiieHe HOBE
HOY-Xay;

» 3000B's13aHHs JiilleH3iaTa CMOBILIATH BIACHUKA JIIEH3IT PO OyIb-sKi
MOPYIICHHS JIIEH30BaHUX [ATCHTIB;

» 3000B's13aHHS JTil[EH31aTa CIUIAYYBATU POSUITI 10 3aKiHUCHHS CTPOKY il
JiIeHs3ii, HaBiTh y BUIAJKY, KOJH HOY-Xay CTal0 3aralbHOBiIOMHM,
a00 CTOCOBHO MATEHTY HPOTATOM CTPOKY, OUTBIIOTO HiXK CTPOK il
MIATEHTY.

VYci crarti Ounoro mepeniky € TPUHAHATHUMH TUTBKH 332 YMOBH, IO
BIJIITOBIAHMH MATEHT 3aMIIAETHCS AINCHUM a00 JIIEeH31HEe HOy-Xay 3alHIIacThCs
TacMHHM.

Jlo 4opHOTO neperniKy BXOISATh HACTYITHI MOJI0XKEHHS:

» OOMexeHHs [uisi 000X CTOPIH 111010 BCTAHOBJICHHS I1iH;

» TlonoxeHHst Tpo 3000B'I3aHHS HE KOHKYpyBaTH y cdepi HayKOBO-
JOCTITHUX pOOIT;

» BuMoru He BUKOHYBAaTH 3aMOBJICHHS KOPHUCTYBauiB a00 MOCEPEIHHKIB,
sIKi 30MparoThes IEepenpoaBaT MPOAYKINIO B iHINI KpalHU-WICHH, a
TaKkoX, OIBII 3arajJbHO, BHMOTH 3ar00iraHHA MapalleIbHOMY
iMHopry;

95



Konkypenthe mpaso €C

» Po3moain moKymiiB Mi’k BITACHUKOM JIIIEH31T Ta JilleH3iaToM y OJHiH i
Till ke rany3i BAKOPUCTaHHsS a00 Ha PUHKY OJHOIO MPOAYKTY, SIKIIO
CTOPOHHM KOHKYPYIOTh y I[iif Taity3i 4u Ha [[bOMY PHHKY;

» Bumoru Toro, 110 JIIEH31aT Ma€ MepeNaTd MOBHICTIO abo 4acTKOBO
BJIACHHMKY JileH3il TmpaBa IOM0 Y/JIOCKOHAIeHb ab0 HOBHUX
MOJKJIMBOCTEH 3aCTOCYBaHHS JIIIIEH31IHOT TEXHOIIOT'T;

» OOMexeHHs s JileH3iarta MakKCHMalbHHUX OOCAriB, sKi BiH MOXeE
BHPOOIIATH;

» BcraHOBIEHHS JIOBIIOTO NEPioy BUKIIOYHOCTI, HIK CTPOK [T MAaTEHTy
a00 TaeMHHIII HOYy-Xay.

Y Bumanky, SKIIO JMeH3iiHa yroga MiCTHTh CTATTi, [0 HE BXOIATH Hi 10
Oisoro, Hi 10 YOPHOTO TIEPETKiB, MOKE 3aCTOCOBYBATHCS TIPOIEAypa CHOBIIICHHS
Kowicii mpo yroxy. Ilpu mpomy, sxmo Komicist He 3amepedye IpoTH Hel IpOTAroM
4 wMicsiB, 3aCTOCOBYETBCS TPYyIOBE 3BiUNbHEHHA. Haifuacrimme momiOHa cHTyaris
BUHUKAE y BUIAKaX [OBIJOMIICHHS IIPO:

» TlonoxeHHsi, sKI MiICTSITh 3000B'SI3aHHS I0JJ0 MPHUMYCOBOTO
aCOpPTHMEHTY;

» TlosoxxeHHsT PO HE3anepeyeHHs! [iICHOCTI BiIIOBIHOTO MaTeHTY abo
HOY-Xay.

OcTaHHE MOJOKEHHA TOTpedye Neskux koMeHTapi. Jlo nuporo yacy Komicis
po3IIIsiaaa MOJ0KEeHHS PO He3alepeueHHs! K TUIIOBI CTATTi YOPHOTO Mepeiky. 3
TOYKH 30pY KOHKYpEHIi BHIAE€THCS HETPHUITyCTUMHM 3a0OpOHSATH TPETid 0coOi,
HaBITh SKIIO BOHA € JIIEH31aTOM BJaCHUKA IIpaB, 3alepedyBaTH 3aKOHHICTbH
ninensiriHoro I1IB. HeniiicuicTs I1IB Oyze nurie cripusiTi KOHKYPEHIIIT 32 paXyHOK
HaJaHHS JIO3BOJy BCIM CTOpPOHAM Yroad Ta TPeTiM 0co0aM BHKOPHUCTOBYBATH
mpeaMeT mpaBa 0e3 OOMeXeHb, MPHUTAMAaHHUX 3aKOHHIH MoHomomii. Kowicis,
OJJHAK, JiHIUIa BHCHOBKY, IO 3a IIGBHHX OOCTaBHH IOJIOXKEHHS IIPO
He3allepeyeHHs] MOXKEe MaTH IIO3UTHBHI pe3yibTaTH. Y BHIAIKY CIOPY MiXK
BJIACHMKOM IIaTEHTY Ta OIIOHEHTOM JOMOBICHICTh NpO HaJaHHA JNeH3il Ha
CHIpHUI TATEHT OTIOHEHTOBI MOXe OyTH B iHTepecax 000X cropiH. O4eBHAHO, IO
Ie MOXKJIMBO TUIBKH TOJi, KOJW ONMOHEHT NpHiMe 3000B's13aHHS NPUITMHUTH OyIb-
SKe 3alepeveHHs JIHCHOCTI MaTeHTy. YToJa PO NPUHHATTI TaKoro 3000B'sI3aHHS
Oyle MOJOKEHHAM NP0 He3alepedyeHHS 3 TOYKH 30pY KOHKYPEHTHOIO IpaBa.
Croroani KoMicis mie He roToBa BCTAHOBHTH 3araJIbHi NPUHLMIN IS BUSHAYCHHS
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BUTAJIKIB, Y SKUX TaKi CTAaTTi € MPUIHATHUMH, i TOMY BiJHECIa iX 10 Ciporo
MePeITiKy.

prHOBe 3BIJILHEHHS HE 34CTOCOBYETHCS MIOJ0:

» Tlarentnux QoumiB ta GoHIIB HOy-Xay, 32 BUHITKOM BHUII4JIKIB, KOJIH
Ha IX yJaCHWKIB HEe HaKJIAIAIOThCA KOIHI TEPUTOPiabHI 0OMEKEHHS
Ha  TepuTOpii BHYTPINIHBOTO pPHWHKY IIOJO  BHPOOHHIITBA,
BUKOPUCTAHHA Ta IPOCYBaHHS POTYKLIT;

» JliueHsii MDK KOHKypeHTaMmH, $Ki OepyTh y4acThb Y CHUIBHOMY
MiATPHEMCTBI, a00 MK OJHHM i3 HUX Ta CIIIHHAM MiAMPHUEMCTBOM,
3a BUHATKOM BHUIIA[KIB, AKIIO JIIEH31HHA MPoAyKIis ckianae 10 20%
BiJMIOBITHOTO PHHKY, SIKIIO JilleH3is oOMekeHa BUPOOHUITBOM, abo
10% BiAMOBiTHOTO PUHKY, SKIIO JIIEH31SI CTOCYETHCS TAKOXK TOPTiBIIi;

» TlepexpecHux mileH3ii MK KOHKypEHTaMH, 32 BHHSITKOM BHIA[KIB,
KOJM Yy MeXaxX BHYTPIIIHBOIO DPHHKY HE ICHYE TEPHTOPIabHUX
0OMEKEHb.

VYei mi ¢hopmMu cHiBpoOITHHUITBA HECYTh Y cOOi 3arpo3y Ui KOHKYpEHII,
OCKIJIBKU CHPHUSIOTh KOHIIEHTPAIIil TEXHOJIOTI B 0OMEXEHOMY KOJIi Ta 0OMEeKEeHHIO
KOHKYPEHIII1 MiXK Cy0'€KTaMU pHUHKY.

OCKiBKH €KOHOMIYHI pe3yabTaTH JIIEH3YBaHHSA Ta Iepenadi maTeHry abo
HOy-xay cxoxi, Permament 240/96 crocyeThCsl TaKOX Tepenadi MpaB y TOMY
00cs131, B IKOMY BJIACHHK MpPaB MPOJOBXKYE PU3UKYBaTH THM, IO IEPEAaHi mpasa
OymyTh BUKOPHCTaHI B eKOHOMIYHUX IUIX. L{e 3pobneHo ams Toro, mod YHHKHYTH
00xopy crareil PermaMeHTy IUISIXOM NpEACTaBICHHS aHTUKOHKYPEHTHHX JILEH31H
AK TIepeadi.

VYV ocobnuBux Bumaakax Komicis MOKe BiIKIMKATH 3BUIBHEHHS, SIKIIIO BOHA
BCTaHOBUTb, 10 yroja, He3Baxxaluu Ha 11 (opManbHy BIAMOBIIHICTh Permamenry,
MPU3BOANTE A0 HecyMmicHuX i3 Bumoramu cT. 81 (3) J€C pesympratie. Lle moxe
MaTH MicCIIe, 30KpeMa, y BAMAJIKY, SKIIO0 YacTKa pUHKY JlireH3iata mepesumrye 40%.
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Po3ain 3. 3noBXuBaHHA AOMiHYOYMM CTaHOBULLEM

1. MoHATTA AOMiIHYIOHOrO CTaHOBULLA

Busnauenns, sxe gas Cyn €C y cnpasi United Brands v. Commission',
MOCTiiHO 1HTYyeThea y Oimprmocti pimens Kowicii, CIII ta Cynmy €C mopo
3acrocyBaHHA CT. 82 JE€C: maxuti cman ekoHOMIuHOI cunu nionpuemcmed, ujo
00360715€ TIOMY He OONYCKamu epexmueHoi KOHKYpeHyii Ha 8ION0BIOHOMY DUHKY,
00360UWIU  MAKOMY NIONPUEMCMEY  OiAMuU  He3aNeHCHO 8i0 KOHKYDeHmis,
NOKYRYI8, i, 3peutmoio, 8i0 C80iX CnoiCU8aYIs.

Jliist BU3HAYCHHSI TOTO, Yd 3aliMa€ MiANPUEMCTBO JOMIHYIOYE CTAHOBHIIS,
HEOOXiTHO 3MIHCHUTH aHaII3, TKUH CKIaTaeThCs 3 YOTUPHOX CTaliil:

- BCTaHOBHTH BiINOBITHHH PWHOK (TOBap, reorpadiddi, a, MOXIHUBO, i
JacoBi Mexi);

- BCTAaHOBHTH, MO0 JaHE WIANMPHEMCTBO TIOCTIHHO BOJIOMi€ 3HAYHOIO
YacTKOIO Ha I[bOMY PHHKY;

- BCTaHOBHTH, IO WMOBIPHICTb TOTO, OO IiCHYIOUi abo0 WOTEHIIMHI
KOHKYPEHTH 3MOXYTb IIOXUTHYTH HOTO CTAHOBHIIIE, € HE3HAYHOIO;

- BCTaHOBUTH TaKOX, IO JOMIHylou€ CTAaHOBHINE ICHye B Mexax
CrinpHOTO pUHKY 200 HOTO CYTTEBOI YaCTHHHU.

Bu3HaveHHS NOHATH WiANPUEMCTBA, BIANOBIIHOTO PUHKY a0o0 BIUIMBY Ha
TOPTIBIIIO MIX Jiep)kaBaMU-wiieHaMH HaBeJieHl y Pozmiii 2.

1.1. OuiHKa YacTKN PUHKY

[ignpueMcTBa, MO BOJOMIIOTH 3aKOHHOIO MOHONONIEI0, 32 BHU3HAYCHHIM
3aiiMaloOTh JOMIHYIOYE CTaHOBHIIE. TO# (hakT, [0 MOHOIIONIS HANAETHCS 3aKOHOM,
He 3BUTBHSE 1X Bif 3acTocyBaHHA cT. 82 JI€C. Skmio 3akoHHa MOHOTIOIS BiZICYTHS,
YacTKa PHHKY € BaXXJIMBHM €JIEMEHTOM TIpHM BHU3HAUCHHI TOTO, Y 3aiiMae
MiATIPHEMCTBO JOMiHyt0o4de craHoBumIe. OmHAK, BOHA B XOJHOMY BHIAIKy HE €
€nrHIM (haKTOpOM, 110 OepeThCs 0 YBarH.

V cnpasi Hoffmann—La Roche* Cyn €C BCTaHOBUB, LIO MiAIPHEMCTBO, SIKE
BOJIOJi€ 3HAYHOK YacCTKOK PHHKY Ta 30epirae i MpOTAroM IIEBHOTO IEPiony

! Ilue. ciipaBy 27/76. 3siTH 3a 1978 p., ct. 207
% Ilus. ciipaBy 85/76. 3siTi 3a 1979 p., ct. 461
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3aBISIKM 00CATY BHPOOHHMITBA a00 MOCTAYAHHS, CTAE "HEMUHYYUM MOP2OGUM
napmuepom” CBOIX IMOTEHIIMHNX MOKYIIIIB 1 Ha I MiICTaBi MOXKE CKOPHCTATHCS
cBOOOIOF0 [Iiii, IKOIO XapaKTepu3yeThCs qoMiHytode ctanoBuine. Cyx €C moctiitHO
HAroJIONIye, IO CTa0iIBHICTh TOPTrOBHX BINHOCHH HAa BIANIOBIIHOMY pPHHKY €
CYTTEBOIO CKJIaJJOBOIO BU3HAYCHHS JOMIHYBaHHS.

VY cnpasi Hoffmann—La Roche, sixa crocyBanacs puHKy BiTamiHiB, Cyx €C
BCTaHOBUB, IO JUIS JCSIKUX BiTaMiHIB YacTka pWHKY Bix 75 mo 87% Ha mepiox mo
TPHOX POKIB BiAIMOBifaNIa TOMiIHYIOUOMY CTAHOBHILY. Y Tilf XKe CIpaBi Ui JEeSIKIX
IHIINX BITaMIiHIB 4acTKa PUHKY MiX 63 Ta 66% MpOTATroM TpbOX POKIB JI03BOJISIIA
3pOOUTH BUCHOBOK IIPO HASBHICTH JOMIHYFOUOTO CTAHOBHIIA 32 YMOBH, IO YacTKa
PHMHKY pELITH KOHKYPEHTIB cKilanana Bix 14 no 6 %. Y Tiif xe cipasi mono iHmmx
BiTamiHiB Cyz €C Bupimus, mo gyacTka puHKy 47% Ha OJIronoJicTHIHOMY PHHKY,
Jie HalOMmK4i KOHKYpEeHTH KOHTPOJIIOBAIIH, BiANOBinHO, 27%, 18% Ta 7 % puHKy,
MIOBHICTIO PO3B'sa3yBasia pykd La Roche mpw BHU3HAYEHHI HOTO TMO3WINI IIOAO
KOHKYPEHTIB i 3a0e3meduyBana oMy, TAaKIM YAHOM, JOMIHyIOUe CTAaHOBHILE. AJie B
Ti#t ke cnpasi Cyn €C He MpHUHIIOB 0 BUCHOBKY IPO HAsBHICTH JOMiHYIHOYOTO
CTaHOBHIIA KOMMAaHii Ha PHHKY BiTaMiHy B; TuTbkM Ha Tiif mimcTaBi, mo 3a TpU
poku vacTka puHKY La Roche 3pocia 3 29% no 51 % 3a Baprictio Ta 3 19% no
51% 3a obcsarom.

V cnpasi AKZO' Cyn €C ycTaHOBHMB IIPE3yMILil0 JOMIiHYBaHHS, SKILO
HiIPUEMCTBO BOJIOAIE€ YACTKOIO PHHKY, IO mepeBuirye 50% mpoTsIrom moHan
TPHOX POKIB.

V cnpasi Michelin® 4actky puHKy y po3mipi 57-65 %, 3 ypaxyBaHHAM
YaCTKH HAHOIMKYNX KOHKYPEHTIB y po3mipi 4-8 %, Oyiio BU3HAHO 3a SIBHY O3HAKY
nIoMiHyBaHHs komnaHii Michelin.

V cnpasi United Brands® Kowmicis BUpilluia, 110 4acTKa PUHKY Y PO3Mipi
4045 %, sixka B OaraTo pasiB NEpPEBHIIYE PiBEHb PEUITH KOHKYPEHTIB, CYTTEBO
BIUIMBAa€ HAa KOHKYPEHLIIO.

V cnpasi Tetra Pak (II)* Kowmicis, onHak, npuifHsana pillleHHs, 110 YacTKa
puHKY 47% nais acenTHYHMX KapTOHHHX KOpoOOok Ta 52 % a1 ycTaHOBOK I
HalOBHEHHS He OyIa, 32 MEBHUX OOCTAaBWH, IOCTaTHHOIO, 100 3pOOUTH BUCHOBOK
PO AOMiHYyIOYE CTAHOBHIIE Ha JIBOX 3a3HAYECHUX PHHKAX.

! Ilue. cnipaBy C-62/86. 3siTi 3a 1991 p., cr. [-3359.

% Jlus. ciipaBy 322/81. 3sitn 3a 1983 p., ct. 3461.

3 Jlus. cripasy 27/76. 3sith 32 1978 p., ct. 207.

* Pimennst Komicii mictuteest y OJ L 72 3a 1992 p. Pimrenns Gymo miATBEpIKEHO MCms
anemsiuii 1o CIII y cipasi T-83/91. 3Bitr 32 1994 p., ct. 1I-755 Ta micns anensnii no Cyxy
€C y cnpasi C-333-94. 3situ 32 1996 p., ct. [-5951.
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V cBoemy [logidomnenni npo pumnkoei eusnauenns' Kowmicis posrisiae
METOAN PO3PaXyHKY PUHKOBOI 4acTKu. [IpakTHYHO, NpM PHHKOBIM YacTIi MEHILE
30 % BaXKO NMPHUHHATH pilIEHHS NPO AOMiHytode craHoBumie. [Ipu gactmi Big 30
10 40 % Bce mie iCHYIOTh BEJIMKI CyMHIBH 1 Tpeba B3ATH A0 yBard iHII aCHeEKTH,
30KpeMa, CTaOUTbHICTh PHHKOBOI YaCTKU MPOTATOM KiJTBKOX POKIB, XapakTep pUHKY
(omiromomicTiyHui  a00 KOHKYPEHTHH) Ta YacTKH pPHHKY HaWOMDKYIMX
KOHKYPEHTIB.

1.2. IHwi cpakTOpM, WO XapaKTepu3yrTb AOMiIHYBaHHA

[epemkony Uit AOCTYNy Ha PUHOK € IHIIUM BaXKJIMBUM (akTOpOM, IO
JIO3BOJISIE BCTAHOBHMTH ICHYBaHHSI JOMiHyBaHHs. lle MOXyTh OyTH IOpHIMYHI
NEepelKo/M, TOB'sI3aHI 3 3aKOHOJABCTBOM, a00 3 INpaBaMH IHTEJEKTyalbHOI
BIIACHOCTI, K y cnpasi Tetra Pak (I)?, e npunOanHs eKCKIIO3MBHOTO MATEHTY Ta
JineHsii Ha HOy-Xay OyJIo PO3IiHEHO K (aKTop, IO CBIAYUTH MPO JOMIHYBaHHS.
IOpunuvHa MOHOMOMIST HE € CHHOHIMOM MOHOIMOJIIT eKOHOMI4uHO1. OHAK, MATCHT
abo mopTdenp MaTeHTIB MOXYTb CHPHATH BCTaHOBIECHHIO JIOMIiHYIOUOTO
CTaHOBHINA. VIMOBipHICTh TAKOrO PO3BUTKY MOJiil MO0 TOPrOBOi MAapKH MEHIIA,
SKIIO TUIBKKM HE WIEThCS NMPO 3HAMEHHUTY TOPTrOBY MapKy, sIKa KOPHCTYEThCS
BEJIMKOIO JI0Bipot0 HacesnieHHs. [1lo crocyeTbcsi aBTOpPCHKMX MpaB, TO Yy psiji
Bunaakie Cyn €C ycTaHOBIIOBaB, 10 00'€/IHAHHS, sIKE HAKOIMYYBAJIO aBTOPCHKI
npasa, HabyBaJIo JIOMiHYOYOro cTaHoBUIIA (JuB. cipaBy GEMA®). Bukopuctanns
ABTOPCHKMX MpaB Ha MIOTHM)KHEBI TENEBI3ifHI NMPOrpaMu BIACHUKAMH LUX IpaB
Oys0 PO3LIHEHO SK 3JIOBXHMBAaHHS JOMIHYIOYMM CT@HOBHUIIEM (JMB. CHpaBy
Magill)*.

Jo iHmmx ¢$axkTopiB BiTHOCSTHCS:

- HalicyyacHillla TEXHOJIOTis, IO CIPHSIE MOCIA0JIEHHIO JOMIHYIOUOTO
CTaHOBMILA KOHKypeHTamH (ueli ¢akrop OCOONMBO BaroMuii y
BUCOKOTEXHOJIOTIYHUX Tally3sX, Yy TPaIULiHHAX Taly3sX BIH MEHII
BaXJIMBUH);

- y4acTh IINPUEMCTBA Y MOTYXXHIH €KOHOMIYHIH rpyIIi;

'0J C 3723a1997 p.

% Piurennst Komicii omy6ikosare B OJ L 272 3a 1988 p.

3 us. cripasy 125/78. 3giti 3a 1979 p., c1. 3173

* Jlus. ciipasu T-69/89 Ta Hactynny Radio Telefis Eireann. 3siti 3a 1991 p., cr. 11-485, Ta
anemsiaiiHi cipaBu C-241 ta 242. 3itu 3a 1995 p., c1. [-743.
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- myGumiuHa npuposa minpreMcTBa';
- MacoBe BUPOOHHIITBO;
- cHCTeMa BEepTHUKAIBHOI iHTerparii Ta 30yTy, TOCTyITHA MiAPHEMCTBY.

BaxnmBo BigMITHTH, IO KpWUTepii BU3HAYCHHS HASBHOCTI JOMiHYBaHHS
3aCTOCOBYIOTBCSl TaKOXK y HPOLERypi KOHTPONIIO 3a KOHLeHTpauieto. LlikaBuid
apryMenT Oyno BucyHyTo Yy cmpasi Alcatel/Telettra’. Konuentpauis, ska
po3risiganacs, MOBHHHA Oyia MPHUBECTH O 3400YTTA BIiIIIOBIAHOI KOMIIAHI€IO
YaCTKH PHHKY po3MipoM y 81-83% it BHCOKOTEXHOIOTIYHOI MPOLYKIIT y CeKTOPI
tenedonii B Icmanii. B pe3ynbpTarti KOHIEHTpAIlil HOBE MiANMPHEMCTBO OMHHSIIOCS B
CHUTYallii MOHOTIOJNICTA SIK €MHUI MTOCcTa4albHUK NPOIyKiii kommaHii Telefonica Ha
iclaHchkHil puHOK. KoMicist po3cyauina, o OCTaHHS 3a0X04yBaTHME IPHCYTHICTD
KOHKYPEHTIB Ha BIANOBITHOMY PWHKY, IIO0 YHHKHYTH 3aJIe)KHOCTI Bifl €ITMHOTO
HigpHEMCTBA-NIOCTayalbHUKa. Buxonmsun 3 1HX MipkyBaHb, Kowicis Bupana
JIO3BLII Ha KOHIIEHTPAIIITO.

1.3. KonektuBHe fJOMiHYHOYe CTaHOBMLLUE

Y nmaHomy maparpadi He pPO3IIAAAIOTHCS BHIAJKH, KOJIU 3JIOBXKUBAHHS
IHKpUMIHYETbCS (imiany abo BiieHHI0. 3TiHO 3 JOKTPHHOIO €JIMHOTO Cy0'eKTa
rocrnioaptoBanHsi Kowmicis BupinryBaTiMe, 4u 3aiiMae JIOMiHYIOY€ CTaHOBHIIE
MaTepuHChbKe MIANPUEMCTBO, Ta aJpecyBaTHME CBO€ pIIIEHHS TaKoMy
HiAIPUEMCTBY".

Opnak y ct. 82 JIEC roBOpUTHCS PO 3108XHCUSAHHS OOHUM abo Oilbuie
nionpuemcmeamu, 1O Tnepenadavae ICHyBaHHS KOJCKTHBHOTO JOMIiHYHOYOIO
cranoBuia. [likaBi pe3ynbTaTH EBOJIOIII [OTO IOHATTS MOXXHA 3HAWTH Yy
npaktuii Cyny €C 3a ocranHiil yac. Jlo moyarky 90-x pokiB 1€ HOHSATTS HaBps
Y1 3aCTOCOBYBAJIOCH.

' Cr. 86 (xom. 90) JEC mporonomye mommpenss i cr. 82 JEC wa myGmiumi

MiAMPUEMCTBA Ta MIANPHEMCTBA, SKUM KpaiHAMU-WICHAMH HAJaHO EKCKIIO3MBHI a0o
CreLiaibHi mpasa.

% Piurennst Komicii 3a 1991 p., OJ L 122 32 1991 p.

3 Ilus. cnpasy 6/72 Continental Can. 3sitn 3a 1972 p., cr. 157; cnpaBy 27/76 United
Brands. 3Bita 3a 1978 p., c1. 207 Ta cipaBu 6 i 7/73 Commercial solvents. 3BiT 3a 1974 p.,
cT. 223, 250, 251, KoM MaTepUHCHKE MiANPHEMCTBO Oyino po3rtamoBane B CLLA; cripaBy
85/76 Hoffimann-La Roche. 3Biti 3a 1979 p., cT. 461, K0IM MaTepHHCHKE MiIANPUEMCTBO
Oyno posramoBane B LlIBeitmapii; cripaBy 22/78 Hugin. 3Bitu 3a 1979 p., c1. 1869, xomu
MaTepHUHCBbKe MmiarpueMcTBO Oyno posramosane B LlBenii; cipaBy T-30/89 Hilti. 3Bitu 3a
1991 p., c1. 1I-1439, x0T MaTepHHCHKE MiAPUEMCTBO OyI0 po3TamoBaHe B JliXxTeHIITEHHI.
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CIII po3'acHUB Lie IOHATTS Y CBOEMY pillleHHi y cnpasi Italian Flat Glass'.
Kowmicis 3BuHYBaTHIIa TPHOX IOPHUIMYHO HE3AIEKHUX ITATIHCEKUX BHUPOOHWKIB
3rigHo 3i cT. 81 (1) y cTBOpEeHHI MIHOBOTO KAapTEJIO Ta y B3AEMHOMY PETyJIIOBaHHI
o0csTiB BUpPOOHUITBA, a TakoX i B mopymeHHi cr. 82 JIEC, mompaBna, He
NPUBOASYM KOHKPETHOI MOTHBAII 110 JAPYroMy acmekTy cBoro pimenHs. Kowicis
BUpimWIa, MO (HakT MOSBH HA PUHKY TPHOX MIJANPHEMCTB SIK €IMHOTO LIJIOTO Ta
BCTAaHOBJICHHS CTPYKTYpHHX 3B'3KIB [UIIXOM CHUCTEMAaTHYHOTO  OOMiHY
HPOIYKIi€0 (PaKTUYHO CTBOPUB JOMiHYIOY€ CTAaHOBHIIE Ha [bOMY PHUHKY, & YTOJIH,
mo nopymwm ct. 81 JJEC, sk taki, npeacTaBisum codoro 3noBxuBanHs. CIII He
MOTOJMBCS 3 I€I0 JIOTIKOIO: HE TOCTATHBO KiNbKa pa3iB BHKOPHCTOBYBATH Ti XK
cami aktu g nepexony Bix cT. 81 mo cr. 82 I€C. OxHaK MOXIUBHUM € T, IO
nBa abo Ounpmoie MiANIPHUEMCTB, TOB'SI3AHWX HAa PUHKY NEBHUMH CSKOHOMIYHHMH
CTPYKTypamH, (paKTHIHO HaOyBalOTh KOJIEKTHMBHOTO JOMIHYIOYOTO CTaHOBHINA IO
BIJHOIIEHHIO 70 KOHKypeHTiB. KoMicii Mae BH3HaTH, IOO BHACIIIOK
TEXHOJIOTIYHOTO JiJIepCTBA, OTPHUMAHOTO 3aBASKH YroJaM Ipo KOOMEpawlilo Ta
JIEH3iIM, TIOBEMiHKAa TAKUX IIIIPUEMCTB CTAa€ BPEIITi-pEINT HE3aJIe)KHOIO Bif
KOHKYPEHTIB, ITOKYIIIIIB Ta CIIO’KUBAYIiB.

[HmmM mpuknazoMm, SKWK 3acIyrOBYe Ha yBary, € crpaBa French—West
African Shipowners Committees>. Ha pymxy Kowmicii, cnoci6 mnposeaeHHs
MOpCBhKOi KOH(epeHmii, ska camMa 1Mo cobi € KapTeleMm, MOXHa BITHECTH M0
KOJIEKTUBHOTO JIOMIHYIOYOTO CTaHOBMINA. Takuil BHCHOBOK y JAaHOMY BHIAJKy
CIMpPaBCsl Ha CTPYKTYPHI 3B'I3KM MK CYIHOBJIACHHKAaMH Ta Ha (hakTi IOBHOTO
BUKJTFOUEHHS KOHKYPEHIIii MiXK HUMH 3aBISKA METOJaM PoOOTH KOH(epeHIIii, Mo
MPHU3BEJIO 0 CYBOPOTO NEHTPATI30BAHOTO KOHTPOJIIO 32 BAHTAKONEPEBE3CHHAMHU.

[HIII PUKIa K 3aCTOCYBaHHS LBOTO TOHATTS MOXKHA 3HAWTH y cnpasi Port
of Rodby *, ne Komicis BUpillMIIa, 10 CUTYAILlis, KOIM [Bi MOPOMHI KOMIaHii Maju
ChineHI Tapuu, y3romKeHI PO3KIAAM Ta CHUTBHY pekiaMy Oylia TPHKIAIOM
KOJIGKTHBHOT'O JIOMiHYHOYOT'0 CTaHOBHIIIA.

Aue, 6e3yMOBHO, HallOUTBIN TiKaBotO € cupaBa Compagnie Maritime Belge
de Transport'. Pimenns Cyny €C monsrajio B ToMy, IO KOJIEKTUBHE JOMiHYBaHHs
MOJKe 3[iiicHIOBaTHCS NIBOMa abo Oinplie Cy0'ekKTaMH TOCIIONAPIOBAHHS, SIKi €
IOPUINYIHO He3aNeNCHUMU OOUH 8i0 0OHO20, 30 YMOBU, WO 3 eKOHOMIYHOI MOUKU
30py 6oHU npedcmasnAloms cob6oio abo GUCMYNAIOMb PA3OM HA KOHKPEMHOMY

! Cripasa T-68/89. 3Biti 3a 1992 p., cr. 11-1403.

% Pimennst Komicii 3a 1992 p., OJ L 134 3a 1992 p. Ha ne pimenns Gyio MogaHo aremsiio
1o CIIl y cipasi T-24/93.

30J L 553a 1994 p.

* Ilus. ciipasu C-395 Ta 396/96. Pimenns Cyay €C y 2000 p.
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PUHKY SIK KOJeKmugHutl Cy0'€eKT rocrofapioBaHHs. AKIIEHT 3pO0JICHO HAa TOHSTTI
KOJIEKTUBHHUI Cy0'€eKT rocmogaproBanHs. HeoOXiHO BCTaHOBUTH CKOHOMIUHI
3B'A3KHM 200 (haKTOpH, L0 MOXKYTh CIPHSATH 3B'A3KY, OJHAK iICHYBaHHS yroau abo
IHIIMX 3aKOHHHMX 3B'A3KIB He € OOOB'SI3KOBUM JJIs1 BH3HAYEHHS KOJEKTHBHOTO
JIOMiHyto4Yoro craHopuia. [1lo mifiCHO € Ba)JTMBHMM, TaK I1¢ €KOHOMIYHA OI[iHKA 1,
30KpeMa, OILHKa CTPYKTYpH BIJMNOBIIHOrO pHHKY. lle pillleHHs pO3IIUPHIO
MOHATTS ~ KOJEKTUBHOTO JIOMIHYIOUOTO CTAHOBHINA IIISIXOM  ypaXyBaHHS
MOTEHINATBHAX MOMIIUBOCTEH, SIKI I HE MPOSBHIIMCS JOCUTh YIiTKO, — IIE € IIe
OJHUM NpOSIBOM TEHJAEHHii 3aMiHM (QOpPMaIBHUX FOPUIMYHHUX KPUTEPIiB
€KOHOMIYHHM IiIXOI0M.

2. NNoHATTA 3N0BXUBaHHSA AOMIHYOYMM CTaHOBULLEM
Taka cuTyalfist XapaKTepU3y€eThCs JBOMA TUIIOBUMH OCOOJIMBOCTSIMH:

» ocia0ieHHSM KOHKYpEHIi B pe3yJbTaTi JOMIHYIOYOro CTAaHOBHIIA
MEBHOTO  IMIANPUEMCTBA, TOOTO 4Yepe3 HOro MNPHUCYTHICTH Ha
BIZINOBIJTHOMY PHHKY Ta HOro po3mipy;

» arpecUBHOIO ITOBEJIHKOIO TaKOTO IiINPHEMCTBA, PE3YJILTATOM SIKOI €
BCTAHOBJIEHHS MEPEIIKOJ| iICHYBaHHIO a0o0 MOJIMIIEHHIO iCHYIOYOro
PIBHSI KOHKYpPEHIIIi.

Crarrs 82 JJ€C He 3a00poHsi€ JAOMIHYBaTH Ha PHHKY, MPOTE 3a00pOHSE
3JIOBKUBATH TaKUM CTAHOBHIIEM. Henpunycmumo 36unyayyeamu nionpuemcmeo
Yy Oominyiouomy cmanoéuwi'. Binem Toro, mmsa 3acrocysaHHa cr. 82 JIEC
HEoOXiqHO, MO0 e 3JOBXMBAHHS BIUIMBAIO HA TOPTIBIIO MK Jep)KaBaMH-
YICHAMH.

Xoua AOMiHYyIOYE CTAHOBHIIEC HE € MOPYLICHHSM >XOoIHHMX HOopM, Cyn €C
BIIMITHB, 10 HAa MIJANPHUEMCTBO, IO 3aliMA€ TaKe CTAHOBHUIIE, NOKIAOAEMbCS
ocobnueuil  0006’5130k  He Odonycmumu maky nOGeOIHKY, SKA GUKPUBTIOE
Koukypenyito na Cninonomy punxy”. 1le IOHATTA 0cobau6020 0606 43Ky IMimHIMae
CKJIaJIHE TUTAaHHS WIOAO0 CTYNEHs, JI0 SKOTO JIOMIHyIOYe CTaHOBHIIE MOXKe
3aIIKOIUTH KOHKYPEHTaM, HaBiTh SKIIO IS TOBE/IHKA MOB'I3aHAa 3 HAJ3BUYANHOIO
e(EKTUBHICTIO TAKOT'O JJOMIHYIOYOTO CTAaHOBHIIIA.

' Ilus. cipaBy 322/81 Michelin v. Commission. 3Biti 3a 1983 p., cr. 3461
% Ilus. cipaBy 322/81 Michelin v. Commission. 3Biti 3a 1983 p., cr. 3461
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[poBecTy Mexy MK 3aKOHHUM BHKOPHCTaHHSAM JOMIHYFOYOTO CTAaHOBHIIA
Ta 3JOBXHBAaHHSAM HHM HaJ3BHYAiHO BaXKKo. B3arami BUpIMICHHS LBOTO HMHUTAHHA
TIOBHICTIO HAJIEKHTH J0 KOMIIETEHIII] OpraHiB KOHTPOJIIO 32 KOHKYPEHIIIETO.

3MOBKUBAHHS BUSBIIETHCA y TOBEIIHINI, IO CYNEPEYUTh MUIIM CT. 3 (€)
J€EC. Cyn €C kinpKa pa3iB MiATBEPIKYBaB, IO 3JI0BKUBAHHS NPEACTABISIE COO0I0
"00'ckmuene  nowAMmMA, WO  CMOCYEMbCA  GUKOPUCMAHHA — OOMIHYIOH020
cmanosuwa, sKe 6NAUBAE HA CMPYKMYPY PUHKY, 6Jce NOCAAONeH020 HAAGHICMIO
MaKkozo OOMIHYIOH020 CMAHOBUWA, WIAXOM BUKOPUCMAHHA MemoOdis, o
BIOPI3HAIOMbCA 6I0 Memo0i6 HOPMANbHOI KOHKYypeHyii npodykyii abo nociye
KOMEpYIIHUX Ccy0'ekmig 20CnO0ApIOBanHs Md MArmMb CE80IM  pe3yabmamom
NePeKOO0NCAHHA 30epedCceHHI0 ICHYI0U020 pIi6HA KOHKYPeHYii Ha puHKy ma
PO36UMKY MAKOI KOHKYpeHyii".

Moxna BI/I,I[iJII/ITI/I JBa TUIIN 3JIOBXKXMBAHHA:

- TOPH3OHTAIBHE 3JIOBXKMBaHHSA — JiSUIBHICTh, IO 3MEHIIYE piBEHb
KOHKypeHLil abo 3aBakae il LLIAXOM BHKIIOUCHHS 3 PHHKY iCHYHOYHX
a00 TMOTEHIIHHNX KOHKYPCHTIB,

- BEpTHKaJbHE 3JIOBKHUBAHHSI, IO XapaKTePHU3YEThCS BUKOPHUCTAHHIM
JOMIHYIOYOTO CTAHOBHIA Ta TMOJSArae Yy HECHpaBeIMBOMy abo
HEBIMOBITHOMY CTaBJICHHI JO THX, XTO 3alle)KATh BiJ MOHOMOJICTA y
MoCTavaHHi a00 KYIIiBIIi TOBAapiB Y ITOCIYT.

Kowicis, CIII ra Cyn €C BH3HAYIIN TaKi OCHOBHI KaTeTopii 37I0BXXUBaHb:

Excnnyamamopcoki yinu abo excnayamamopcvki ymosu: TIHH MOXYTb
OyTm HaaATO HU3BKAMH (OemmiHr) a0o HaATO BHCOKUMH (eKCIUTyaTaris,
HaanpubyTok)'. Ockinbku Kowmicis He 6axae BUCTYNATH PEryJISTOPOM IIiH, HA L0
CIpaBy TPO 3JIOBKUBAHHS PiIKO MMOCHIIAIOTHCS Y MPELeACHTHOMY IIpaBi — JIUIIE Y
BUTIANIKY, KOJIM BCTAHOBJICHHS HAIMIpHHUX IIiH CIpaBIs€ HETATUBHUHA e(peKT Ha
BHYTPIITHIA PUHOK, HAIp., KOJIM MPOBaiep CyTTEBO BaXIMBOI ITOCIYTH BHMArae
3aBHCOKY I[iHY 3a ii Ha/laHHS.

I'pabidcnuyvke yiHoymeopeHHs: 1ie BCTAHOBJICHHS CICLiabHAX LiH HIKYE
co0iBapTOCTi, CIIPAMOBAaHUX IPOTH OJHOTO a00 OibIIIe KOHKPETHUX KOHKYPEHTIB 3
METOI0 BUTICHEHHs iX 3 pHHKY. CKIQJHICTh IOJNSATA€E y MPOBEICHHI MEXi MK
TaKMMH BHIIAJKaMH Ta 3aKOHHOIO L{IHOBOKO KOHKYPEHLII€I0, BKIIOYAIOUH 3HIDKKH Ta
yuiHku. JIBoMa OpUKIaiaMu 3HauHUX crpas € AZCO > ta Tetra Pak (II) .

% Ilus. ciipaBy C-62/86. 3siTi 3a 1991 p., cr. [-3359.
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Huckpuminayiiine yinoymeoperra: 1ie J03BOJICHUN NMPUHIMI BCTAHOBJICHHS
PI3HUX IiH HAa Ti X CaMi TOBapy Ha OCHOBI KOMEPIIIHUX MipKyBaHb (HAIp., TOBipa
MOKYNIiB a00 SKiCTh MPOAYKII, IO TPOMOHYeThC). JHCKpUMiHAIA 3a
HAI[lOHAJIPHOK0 O3HAKOK MOKYNLS MOXe, HABIAK{, MPEICTaBIATH COOO00
3JI0BKUBAHHS, SIK 1i¢ 6yJ10 BCTaHOBIEHO B crpasi United Brands™.

3uuoicku  ma  yyimku: Taki METOIM MOXYTh MaTH 3000Bs3yrodui Ta
AQHTUKOHKYPEHTHI HACJIAKM Ta MEpPETBOPIOBATHCH Ha 3JIOBXHMBAaHHA. THIIOBHM
npuknagoM e cmnpasa Sugar. Y cnpasi Hoffinann-La Roshe' wnanauns
,, MPAHCKOpOOHHOI" 3HIKKU TIOKYIIIAM yChOTO HAa0OpY BiTaMiHiB OyJ0 BH3HAHO
37I0BXKMBAHHAM, OCKITBKM TaKUM YHHOM TIIOKYIILIB TEPEKOHYBaIN HE KYITyBaTH
HISKMX BiTaMiHIB B iHIMX BHPOOHHMKIB. [loniOHa mpakTuka me Oinbie mociaadise
CTPYKTYpy PHHKY, IO BXE MOCTpaXIajga depe3 ICHYBaHHS JIOMIHYIOUOTO
CTaHOBUIIA. AHAJOTIYHO y cupaBi Michelin® yIiHKH 3aJ€XKHO Bin o6csATy pidHOI
peamizamii OUCTPHO'TOTOpa TOKPHINOK 3a TONepenHiii pik Oyino po3IiHEeHO SK
370BXKMBaHHA. J{MCTPHO'IOTOP OTPHMYBaB 3HIDKKY 3a HPOJaXX y MOMNEPEIHBOMY
poLi TUTBKKM y BWIIAJIKY, KOJH BiH BHKOHYBaB BCTAHOBIICHI OOCATH MPOJaXy Ha
noTO4YHUH pik. bazoBuii mepion Oysi0 BH3HAHO HAATO BEIMKUM, TAKUM YHHOM,
CTaTTA TIPO 3HWXKKY HE J03BOJIUIA JHUCTPHO'TOTOpaM INyKaTH IHIII JDKepena
noctaganHg. OHaK TOJOBHY KPUTHKY BUKJIMKAJIO T€, 10 KOMIIaHIs 3aCTOCOBYBaa
pI3HUI MiOXig IO OXHAKOBHX pPe3ylbTaTiB, OCKIIBKH PI3HHIM B 3HIKKAX IS

"'V cnpasi T-83/91 Tetra Pak (II) Kowmicis BcTaHoBma, mo B ITamii icHyBama mpakTHKa
"rpabiXHAIBKOTO" IIHOYTBOPEHHS NPH NPOJAXy ACENTUYHUX KAPTOHHUX KOpoOok. Tyt
BIIPOJIOBXX 7 POKIB 3/iHCHIOBAaBCS MPOJaX Ha MOCTIHHO 30MTKOBOMY DiBHI IiH. €IMHUM
PO3YMHHUM TIOSICHEHHSIM TaKoi MOBENIHKH OyJI0 iCHYBaHHS CTpaTerii BHIyYEHHS 3 PUHKY
He0araTboX KOHKYPEHTIB, IO 3aIUIININCS.

% Jlus. ciipay 22/76. 3siti 3a 1978 p., cr. 207. United Brands 3BHdaiiHO mpoxaBaia cBOIM
€BPOIICHCHKAM MOKYMIIM OaHaHH, IocTaBieHi B Porrepmam ta BpemepxaBeH, 3a pisHUMH
uinamu. [Ipoayktu npoxaBanucs Ha ymoBax FOB, TakuM 4nHOM, BapTiCTh JOCTaBKH, MUTHI
300pH Ta iHIII TMOJATKOBI CIUIATH HE BIUIMBAJIM Ha wiHy. United Brands BumpaBnoByBaia
PI3HUIIIO B I[iHAX HEOJHAKOBHM DiBHEM PO3IpPiOHMX LiH y pi3HUX KpaiHax-uneHax. [Ipore,
Cyn €C migrpuMaB gyMKy Kowmicii, 3riiHO 3 SIKOIO Taka MOBEIiHKa MOPYIIyBajia BUMOTH CT.
82 J1€C. [udepeHmiamis NOKYMIiB Ha MiACTaBI HAIOHAIBFHOCTI MiJACHIWIA HACTIiAKA
HasIBHOCTI MEPELIKOAH IS BUTBHOTO 30yTy OaHaHIB Ha CHUJIBHOMY PHHKY. Taka moBemiHKa
MaJjla XapakTep 3JIOBXXHMBaHHS B Tii Mipi, B AKii BoHa Oyna crpsMoBaHa Ha 30epeKeHHA
PO3IUTEHUX BHYTPIIIHIX pUHKIB KpaiH-4JICHIB.

3 Ilue. cripasy 40/73. 3BiTH 3a 1975 p., cT. 1663. V 1bOMy BHITaAKY 3HIKKA OyITa TOB'sI3aHa
HE 3 KUIBKICTIO 3aKyIUIGHOTO IyKPY, a 3 3000B'I3aHHAM 3aKyIiBeJbHHKA 3aro0iraTu
NpUAOGAHHIO IYKPY NOKYMISIMH Yy KOHKYPEHTIB.

* Cripasa 85/76. 3siti 3a 1979 p., ct. 461.

> Cnipasa 322/81. 3situ 3a 1983 p., ct. 3461.
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pi3HUX IUCTPUO'TOTOPIB HE3aNEXHO BiJl AHANOTIYHHX KOMEPIIHHUX IOCSTHEHB
HPOTATOM MONEPETHHOTO POKY HE MaJia JIOTIYHOTO OOIPYHTYBAHHSL.

Biomosa y nocmauanni: B3arami 1e PO3IIHIOETHCS SIK 3JI0BXKHUBAHHS, 3a
BUHATKOM BHWIIQJIKy, KONHM ICHYIOTh OO'€KTHBHI TpPWYMHA IS BiJMOBH.
3M0BKUBAHHIM € TAKOXK (haKT 3aJIeKHOCTI MOCTAYaHb BiJl YMOB, 10 CIIPSIMOBAHI Ha
3a0e3medeHHst KOHTPOITIO 32 BUPOOHHUIITBOM a00 30yToM mpoaykmii. [TokazoBumu y
mpoMy BimHOmieHHI € cupaBu Commercial solvents ! United Brands?® Ta
Telemarketing’.

BinMoBa y mocTadaHHi JISKUTh B OCHOBI OJHOTO 3 HAHOLIBII CylepedInBruX
ACIIeKTiB HEIIOJAaBHO PO3POOICHOr0 KOHKYPEHTHOI'O IpaBa: JOKTPHUHU CYMIMEBUX
moorcnueocmeri. Komicis po3poOmia TONITHKY CIPHSHHS JEMOHOIONI3aIii Ta
mibepamizalii TakuX CEKTOPIB SK TEIEKOMYHIKallii, CHEprOpUHKH Ta TPAHCIOPT.
TpagumiiHO 1i CEeKTOpW pPO3MIIAHANHCA SIK NPUPOAHI MOHOMNONII CyO'€KTIiB
TOCIIOJAPIOBaHH, 10 MPALIOBAIM B HHUX MOPS] 3 IHIIMMHU CEKTOpaMHU 3aBISKH
Iy’Ke PO3BHHEHIH iHPpacTpykTypi. s miaTpuMaHHS KOHKYPEHIII B IIMX Talry3sX
HOBHM IIpOBaiiiepaM Nociyr Tpeda OyJ10 HaaTh JOCTYH [0 Takoi iHQpacTpyKTypH
(miHii Ta Kabemi 3B'A3Ky, MepeXi EHEepPromoCTa4daHHs, 3aJi3HWYHI JiHil,
YCTAaTKyBaHHS TOPTIiB Ta aepoIoOpTiB, HAPTONPOBOIAM TOMIO) y Tild Mipi, 1100
3armofirTy ix IyOmoBaHHIO. Y 3B'S3KY 3 IIMIM CTallo 3pO3yMUIMM, IO 3armo0iraHHs
JocTtyny g0 iHQPacTpyKTypu IS KOHKYPEHTIB MOXE pO3IIIIIaTHes  SIK
3IIOBKUBAHHSA 3 OOKY BIIaCHHUKA TaKoi iHYPACTPYKTYPH (Cymmesoi Mor#caugocmi).

[lepmmM BHIIAAKOM 3aCTOCYBaHHs i€l JOKTPUHM cCTaja CIIpaBa
Sealink/B&I-Holyhead *. Komnanis Sealink Bonojina HOPTOBUM YCTATKyBaHHAM
Ta eKcIulyaTyBaja Horo B Xoiixen, 3BiKM BOHA HaJaBajH MOPOMHI IOCIYrH JO
Ipnangii. Kommnanist B&/, KOHKypeHT 3 HalaHHS IOPOMHHX IOCIYT, HOCKapKHacs,
mo Sealink BUKOPUCTOBYBajla IIOPTOBE YCTaTKYBaHHS TaKHM YHHOM, IIOO

! Cmpasu 6 ta 7/73. 3Bit 3a 1974 p., ct. 223, 250, 251.

2V Bumesraganiit cipasi Cyg €C BUpIMHB, 0 He 6710 A0CTATHBOT MiICTABH /IS BiAMOBH
nocrayaT 6aHaHM JATCHKOMY OITOBOMY TOPTOBLIIO.

3 Jlus. cripay 31/84. 3Biti 3a 1985 p., cr. 3261. CrpaBa cTocyBamacsi criocoOy peKiaMi,
KOJM 1O TeNneOaueHHI0 MOKa3yloTh HOMep TenedoHy, 3a SKMM MOXHA OTPHMATH
iH(pOpMAIIiI0 CTOCOBHO KOHKPETHOTO TOBApy Ta MepeiaTH 3aMOBJICHHS Ha HOTO MpUIOaHHS.
Bensriiicekuit Llentp TenemapkeTnHry MaB Hamip HagaTh cBoi HOMepH TeneoOHIB Ta
MepcoHan JJsl BIANOBiZAI Ha A3BIHKH, OJHAK TpaHcisAniiiHa kommanis RTL Bucynyna
YMOBOIO JUTA IPUHHATTA 1i€i pOpMHU peKsiaMu Te, 10 HOMep TeneOHy MOBHHEH HaJeXKaTH
ii pexnamaomy ¢imianmy B benprii, BukmounBnm HoMmepu benpriticekoro Lentpy. Cyn €C
miaTpuMaB TOYKy 30py Kowmicii mpo 370BKMBaHHS, OCKUIBKH IUIS Takoi BiAMOBH He OyIo
PO3YMHHUX €KOHOMIYHUX Mi/ICTaB.

* Piurennst Komicii, mo mpurucyBano Tamuacosmit 3axig, y OJ L 15 3a 1994 p.
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MaKCUMaJIbHO TOTipPIINTH SKICTh BIACHHUX mociyr. Komicis Bupimmia, mo e OyB
BUIIAJIOK 3JIOBXXMBaHHS HEHAJAHHAM CYTTEBOI MOJKJIHMBOCTI Ta MpHUIHUcala
THMYACOBI 3aX0[IH.

Lo noxTpuHy Oyno pO3BHHYTO B psiji MOJAIBINNX chpaB. Y crpasi Tierce
Ladbroke' CIII BigMoBUBCS pO3TISIIATH SIK CYTTEBY MOXKJIMBICTH HOCTYH [0
TeNeBi3iHOI TpaHCHALIT (PAHIY3bKUX KIHHUX TIEperoHiB  Oenbriicbkomy
orepaTopy, IO XOTiB PO3MOYaTH B benbril AisubHICTH 3 NMPUIHATTSA CTaBOK HA
pe3yJIbTaTH KIHHUX NEPETroHiB 3a KOpAOHOM. PpaHIly3pKe TOBAPHCTBO BEPXOTOHIB
BIIMOBWIJIO Y AOCTymi o TpaHcimii, ae CIII po3cyams, Mo BiAMOBITHUA PHHOK
UL TIPUAHSTTS CTaBOK OyB BHKITIOYHO OENBrifiCBKHM: BiIMOBa 3IiHCHIOBATH
TpaHcmsinito 3 @paHmii TaknM YMHOM HE BHKIMKAIa HISKOTO YCYHEHHS
KOHKYpEHIIil Ha pUHKY "BHH3 3a Teuiero". BiqMmoBa y mocradaHHI migmamae Imif
3a00poHy cT. 82, SKIIO BOHAa CTOCYETBCS mogapy abo nocayeu, Axi abo €
cymmesumu O 30ICHeHHs. BIONOGIOHOI OisibHOCMI (3a yMO8U GIOCYMHOCMI
icHyrouoi abo nomenyitiHoi 3aminu), abo € HOBUMU MOBAPOM YU NOCIY2010, NOABI
SAKUX MOJICHA NEepeKooumy, He36axcaiouu Ha cneyiaibHull, Oesnepepenuil ma
peaynsprutl nonum nokynyie. TeneBiziiiHa TpaHCHAMmis (PAHIY3bKUX KIHHUX
MeperoHiB OyIa MiKaBOIO MOCIYTOIO ISl IPOTIO3HUIIT TPABILIM, ajie Hi B IKOMY pasi
He 000B'SI3KOBOIO IS 3MIHCHEHHS OyKMEKEPCHKOI TisITHHOCTI.

Y cmpasi Oscar Bronner* CIIl BigmoBiB Ha MONEpEAHE 3alUTaHHS
ABCTPIHCHKOTO CyAy HIONO JOKTPHUHH CYTTEBHX MomBocTed Ta cr. 82 HEC.
Bronner 6yB BuiaBIeM IOJCHHOI Ta3€TH Ta XOTiB OTPHUMATH JOCTYI O CHCTEMH
30yTy 3 I0OCTaBKOIO JI0JIOMY, 1[0 HaJiexkajla Habararo MOTYTHIIIOMY KOHKYPEHTY Ha
aBcTpificekoMy puHKy. Cyn €C BupimmB, 1m0 HEOOXiTHO BH3HAYHWTH, UM iCHYE
IHIIMHA PUHOK AJISL JOCTAaBKHU Ta3eT JOAOMY, KpiM 3BHYaiHOTO PHHKY raserT. SIkimio 0
TaKMd pPUHOK ICHYBaB Ta SIKIIO O KOHKYpPEHT Bronner BOJIOIIB Ha HBOMY
JOMIHYIOUMM CTaHOBHIIIEM, BiIMOBa B HaJaHHI JOCTYITy 0 CHCTEMH 30yTy ABJIAIA
0 co00r0 3TOBKHMBaHHS TITBKU TOJi, KOJH IIe 3pOOHI0 O HEMOXKIUBOK OyIb-IKY
KOHKYpPEHIIif0 Ha pUHKY "BHHU3 3a Tedieio". OmHaKk 3BHUYAHO Ile HE Majo MicI,
TOMY IO BHKOPHCTaHHSA PI3HUX CHOCOOIB 30yTy (THIy mponaxy B Kiockax abo
MarasuHax) poOwIo MOXJIHBOIO KoHKypeHHito. I{o crocyeTrbesi aprymeHTy, mio
CTBOpPEHHS IPYroi HaliOHaJbHOI cHCTeMH 30yTy HE € albTepHATHBOIO i, TAKHM
YMHOM, iCHYIO4y cHCTeMy 30yTy Tpeba posrisiaTh sIK CyTTEBY MOXIHBICTh, Cya
€C BigMITHB, IO €KOHOMIYHI PO3PaxyHKH MAalOTh OyTH HPOBENCHI HE CTOCOBHO
00MEeXEHHX 3aluTiB Bronner, a CTOCOBHO CTBOPEHHSI CUCTEMH 30yTy, PO3MIp SIKOI
MOJKHa OyI0 O TIOPiBHATH 3 PO3MIPOM ICHYIOYOI CHCTEMH.

! Ilus. cnipaBy T-504/93. 3situ 3a 1997 p., ct. 11-923
% lus. ciipaBy C-7/97. 3iti 3a 1998 p., 1. 1-7791.
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3 HaBe/ICHUX MPUKIIAJIB BUIHO, 10 JOKTPHUHA CYTTEBHX MOKIMBOCTEH HOKH
mo He BHKopHcToByBasacsi B €C y Tiif mipi, sx y CIIIA. OOmexeHHS mpaB
BJIACHOCTI, IIO0 MAlOThCSI Ha yBa3i y 3a0OpOHI BiIMOBH [IOCTYITy IO CYTT€EBOI
MOJKJIMBOCTI, JIOTYCKA€ThCS TUIBKH B JyXe oOMexeHnil cmocid. CyTTeBicTh
OIIHIOEThCA BITHOCHO HEMOIIMBOCTI AyOmroBath MoxiuBocTi. Lle mMoxke matm
MiCIle BHACTIMOK (hi3WIHOT HEMOXKJIMBOCTI (3aJli3HMYHI KOIIii, TOPTOBI CHOPYAH)
a00 EeKOHOMIYHOi HEMOXIMBOCTI (BapTiCTh CTBOPEHHS HAIlIOHAIBGHOI CHCTEMH
30yTy, K y cupaBi Bronner). KpiMm TOro, BiAMOBa y MOCTYIi HMOBHHHa POOHTH
KOHKYPEHIIiI0 HEMOKJINBOIO 200 €KOHOMIYHO Iy’>K€ HEBUT1THOIO.

3noeorcusannn npasamu iHMeIeKMYaabHOI 61ACHOCMI: PEECTPAIlisl JBOX
TOProBUX MapoK 3 METOK MOy pMHKY ', BiIMOBa Hajatu IileH3iro?,
3JIOBKMBAHHS CYO’€KTiB, IIIO BOJIOMIIOTH OaraThbMa IpaBaMH IHTEICKTYaJbHOI
BJIACHOCTI.

30606'a3y10ui  cmammi: HaKIaIeHHS IOJATKOBUX OOOB'A3KiB, IO He
CTOCYIOTBCSI OCHOBHOTO IPEAMETY KOHTPAKTy. THIOBUM NPHKIAIOM € MOCTaYaHHS
HEOOXiTHOTO TOBapy IiX YMOBOIO NPHAOAHHS MOKYIIEM TAaKOX 1 CYIMYTHBOTO
tosapy. Ilokasosi cnpasu: Hilti® ta Tetra Pak (II)".

! Ilus. cnipaBy Bayer v. Tanabe, mo WATYeTbCS B 8 mopiaHoMy 3BiTi Komicii 3 momiTuky y
rany3i koHkypeHuii (1978 p., Ne 125).

% Jlus. cipaBy Magill a6o Radio Teflis Eirean (T-69/89. 3iti 3a 1991 p. II, ct. 485) 3
pimenasm CIII, migrpumannm Cynom €C. [lo3muBadi, BUKOPUCTOBYIOUH CBO€ aBTOPCHKE
MPaBO Ha LIOTIDKHEBI TeJEBi3iifHI MporpamMu, YHEMOKIMBIIIM BBEJCHHS HA PHHOK Ipmanmii
HOBOTO TOBapy — HIOTHYKHEBOTO JKypHaly 3 MPOTpaMaMH BCiX TENEBi3iHHHMX KaHAJiB, IO
TPaHCIIOBAIMCA Ha Wil Teputopii. 3 ToukHM 30py mpaBa CHiBTOBapMCTBa Taka BiIMOBa
BUXOJIUTh 32 PaMKH HEOOXiZHOTO IS 3aCTOCYBaHHS aBTOPCHKOTO IpaBa, IO MOJATae y
BUHAropoAi TBOpYOi AmismbHOCTI aBTOpa. Cyn €C mintpumaB 3axoau, npunwmcani CIII,
3riJIHO 3 SKMMM BJIACHHKH aBTOPCHKHUX IPaB MOBHHHI HAJaTH Y PO3NOPSUKEHHS OYIb-sKOT
TpeThoi 0coOM Ha il BUMOTY THIKHEBI IpOTpaMy B OOMiH Ha CIIpaBeAJIMBY IUIATY (JTiLEH31SA
Ha npaBo). CrnpaBy Magill MoXHa PO3MIAAATH TAKOX SK MEPIINA BHUMAIOK, KOIU OyIo
3aCTOCOBAaHO JOKTPHUHY CYTTeBUX MoxkiuBocTeil. CripaBa 238/87 Volvo/Veng. 3Bitn 3a 1988
p., cT. 6211. Cyn €C Bupimms, mo 3rigHO 3 00CTaBUHAMH CIIPaBH, BiIMOBa KommaHii Volvo
HaJaTH JLEH31I0 Ha TPaBO Ha 3pa30K, IO 3aXHIIA€ JIeTali KOpIycy il aBToMoO1IiB, Tpeba
posrisagatu sk 3noBxuBaHHA. Cyn €C HaBiB NPUKIAAX TPHOX CIIPaB, Y SKHAX TaKa BiIMOBa
Oyna piBHO3HAYHA 3JIOBXKMBAHHIO: HEOOTPYyHTOBAaHAa BiIMOBAa HaJaHHS KOMIIOHEHTIB
HE3aJIeKHUM KOMIIaHISIM 110 PEMOHTY, BCTaHOBJICHHS I[iH KOMIIOHEHTIB Ha HaJ3BHYaitHO
BHUCOKOMY DiBHi, IPUITUHEHHs] BUPOOHHUITBA KOMIIOHEHTIB JJIsI MOZeJeld aBTOMOOLUIIB, sKi
BCE 111€ IIHPOKO MPAKTUKYIOTHCS.

3 Kommanist Hilti 3a3Buuail 3060B'13yBama MOKYIIIB MiCTONETIB /IS TBI3AKIB KyITyBaTH
TaKoX BiAMOBiAHI 000¥MMH I TBi3AKIB. KiNbKiCTh MpoAaHMX TBI3AKIB 3aBXKAU CTPOTO
BiZIIOBiaa KiMBKOCTI 000¥M. X04ya KOMIaHis HaJaBaja 3HIKKH Ha IIi B2 TOBapH, BOHA
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3. CniBBigHOLWeHHA Mix cT. 81 Ta cT. 82 1EC

V cnpasi TetraPak (I)* CIII BcranoBus, mo cr.ct. 81 Ta 82 JJEC B3aeMHO
JIOTIOBHIOIOTH OJTHA OZHY, OCKUTBKH OOHIIBI CIPSMOBaHI Ha JOCSTHEHHS 3aralibHOT
MeTH, HaBeneHoi y cT. 3 €) JJEC. IIpore, cTaTTi ONEepyOTh Pi3HUMH IOPUIHIHIMHA
IHCTpYMEHTaMH, TpU3HAYEHUMH [UI1 pi3HUX cuTyanid. HamaHHA BHKITIOYHOT
nineHsii Ha mateHT perymoeTbes cr. 81 JEC (yroga Mixk [BOMa IMigIIPHEMCTBAMH,
BJIACHUKOM JIiIleH3il Ta JilleH3iatoM), aje Tod ¢akr, mo JIineHsiar 3aiiMae
JOMiHyIOUEe CTAaHOBHWIIE, SIK y BHIAAKy Tetra-Pak, Moxke OyTH 3IIOBKHBaHHAIM
srigro 31 cr. 82 JIE€C. Te, mio IineH3is BiANOBiZa€ BUMOTaM TPYIIOBOTO
3BUIbHEHHS, HE BIUTUBAE Ha ii OLIHKY 3 TOYKH 30py cT. 82 JIEC.

LlikaBuM € Takox aHaiis, sikuii nposis Cyn €C y cnpasi Ahmed Saeed’.
[IpemmeToM cymoBoro po3risgy Oyma yroga MiX JBOMa NEpeBi3HUKAMH, SKi
BCTAHOBWIIM €IMHMHN IIHOBHHA Tapu@. Sk yrona, ykiajeHa JBOMa HE3aJIeKHUMHU
MiAPUEMCTBAMH, BOHA MpeCTaBisuia O coO0r0 THITOBHI BUIIAIOK I[IHOBOI YTOIU B
po3ymindi ct. 81 I€C. Aue, SKIIO IBa MigIPHEMCTBA HAJEXKATh A0 OJHOTO THILY
cy0'ekTiB TocmomaproBaHHS y posyminHi cr. 82 JIEC, me MoXe O3Ha4YaTH
3JIOBKMBAHHS JIOMIHYIOUAM CTAaHOBHUIIEM (JOKTPHHA €IHMHOTO cyO'ekta). IcHye mmie
OllHA MOXKJIMBICTH: HE MOXKHa BHKJIIOYATH, IO YroAa MK JBoMa abo Oinblie
He3aJIe)KHUMH TIINPUEMCTBAMH € (POPMaTbHUM aKTOM, II0 BHPaKa€ €KOHOMIUHY
peanmbHICTh, SKa IOJITa€ B TOMY, IO IMIANPHEMCTBO, SKE Ma€ JOMiHyIOYe
CTaHOBHIIE, TOOMIIOCS TOTO, MO0 HE3HAYHI KOHKYPYIOUi MiAMPHEMCTBAa TaKOXK
BUKOPUCTOBYBAIH HOTO Tapupu. Y TaKOMy BHIIQAKY 3aCTOCOBYIOTHCS OOHIBI
cratti — 81 Ta 82 JIEC.

BIZIMOBIISUTACSl TOCTAaBISATH I1X KOHKYPEHTaM Ta Hamarajacsi 3MYCHUTH JAUCTPHO'TOTODIB
3aCTOCOBYBATH TaKy XK NMPAaKTUKy. Hilti TakoX BiIMOBISIACA BUKOHYBATH MiCISIPOJAKHI
rapaHTiiiHi 3000B’s3aHHSA, SKIIO IIICTOJIETH BHUKOPHCTOBYBAJHMCA 3 OOOWMAMHU IHIIHX
BupoOHUKiB. KoMicis 3BHHYBaTHIa KOMIAHIIO y 3JIOBXHWBaHHI JOMiHYIOUUM CTaHOBHUILIEM.
Hilti BunpaBoByBaa cBOIO MOBEiHKY MipKyBaHHsAMHE Oe3neku. CIII, sikoro miarpumas Cyn
€C, He moroamBcs 3 UM apryMeHToM. Lleil 0OOB'A30K JIEKHTH y MepIry dYepry Ha
Jiep’KaBHUX OpraHax, TOMY IPWBaTHI MiANPUEMCTBA HE MOBHHHI O0OpoTHCS 3 HeOE3MeKOIo,
BJIACTHBOIO IbOMY BHJIy TOBAapiB, BAAIOYUCH O MOAIOHUX 3aXOMiB.

"'V cnpasi Tetra Pak (II) TOKyNI{i YCTATKyBaHHS JUIS HATIOBHEHHS KAPTOHHHX KOPOGOK
Oymu 3000B'si3aHI KymyBaTh TakoX KopoOku Tetra Pak. Cyn He TpHIHSAB A0 yBaru
apryMeHT, 1o 1e OyJ0 HEOOXiAHO 3 MPUUUH OXOPOHH 3740poB'sa. CTaTTio, 10 3000B'13yBaa
MOKYMUiB 3BepTatucs 10 Tetra Pak 3 npuBogy oOciayroByBaHHS (BKIIOYHO i3 3aKyIiBJICIO
KOMITOHEHTIB), OYJI0 BU3HAHO 3JI0BKMUBAHHSM.

2 Jlus. cipasy T-51/89. 3gitu 3a 1990 p., cr. 11-309

3 Jlus. cripaBy 66/86. 3Bitn 3a 1989 p., ct. 803
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Po3ain 4. KOHTpOnb 3a KOHUEeHTpauicto

Po3Burok 3akoHO#aBcTBa CIIBTOBapHCTBA CTOCOBHO 3/[IHCHEHHS! KOHTPOIIIO
3a KOHIICHTPAII€I0 IPOMIIOB TPH STaIH.

[epmmmii eTam po3moyaBcs MICIs 3aCHYBaHHS €BPONEHCHKOTO 00'€THAHHS
Byrimist ta cram (dorosip mpo €OBC). Crarts 66 (1) — (6) uporo JoroBopy
nepeabadana peTyIIOBaHHS KOHIICHTpAMii MiANPHEMCTB Yy CEKTOpax BYTUDII Ta
crami BumuM opraHoMm (ceoromHi me Kowicis). Crarrs 66 (7) €OBC
BCTAHOBIIOBaJa CaHKII y BHUMAAKy BUKOPHCTAHHA JOMIHYIOUOTO CTaHOBHINA
BHACIZIOK KOHIIGHTpAIlii, MeTa sKOi Cynepedymia 3aBIaHHAM JloroBopy mpo
€OBC .

Jpyruii eran OXOIUIIOE Nepiof, sSKWil po3MoyaBcs MicCis BCTYIMy B ilO
Horosopy mpo €EC (1958 p.) mo 1989 p., xonu Pana npuiinsna Permament No
4064/89 2. 'Y Jlorosopi mpo €EC KOHTpOIb 3a KOHIEHTPALIEIO HE 3TadyeThCs, IO
3aIUIIAE BIAKPUTHM IIUPOKE KOJIO MPOOJEeM, II0 CTOCYIOThCS KOHKYpEHINl. 3
camoro noyatky Komicis Hamarajiacsi OTpUMaTH MOBHOBAKEHHS, aHAJIOTIYHI THM,
mo Hagae [oroBip nmpo €OBC, uuixom neperisiny dorosopy npo €EC, ane mi
MOYaTKoBi crpodu Oymu Oesycmimmaumu. [leprmii Kpok y mpoMy HampsiMi Oyiio
3po6neno micns pimenns Cyny €C y Bigomiit cupasi Continental Can?, mo
BiZIKpUB 1UIAX Juisi 1iii Komicii CTOCOBHO KOHIIEHTpAIIil IIIISIXOM 3aCTOCYBAHHS CT.
82 IE€C. Y 1973 p. Kowmicist HanpaBuia 10 Pau nmpormo3uiito 1mo10 KOHTPOIIO 3a
KOHIeHTpalliero. Jlep>kaBu-uneHn He Oynu HacTpoeHi po3mmpsary npasa Kowmicii y
it cepi, OCKUIbKY BBa)KalH, 10 KOHTPOJIb 32 KOHLEHTPALIEIO € TX BHYTPILIHBOIO
crnpaBoto. ToMy HeMae HIYOTo JAMBHOTO B TOMY, 10 npomno3uiis Komicii npoiiiuia
JIy’Ke JIOBTMH Ta BaXKKUIl IIUISIX 3aKOHOJ]ABYOT0 PO3IIIsiAY, OKH, HapelTi, yepe3 16
pokiB, y 1989 porii, Paga no3uTuBHO BUpIIIMIIA 1€ TATAHHS.

3 1990 poxy Komicisi KOpPHCTYEThCSI TOBHOB)KEHHSIMH, HaJaHUMH il
Pernamenrom Ne 4064/89. Ileit PernameHT MokjaB MoyaTtoK TpeThOMY eTaly,
HPOTATOM SIKOrO OyJIO HAKONMYEHO 3HAYHMN IOCBiA. [pyHTYIOUHMCH Ha ILOMY
JoCcBimi, Oyno po3podnaeno HoBuil Permament Paau, mo mponoBHuB Permament Ne
4064/89 y OaraTbox BaXJIMBHX aclieKTax Ta OyB mnpuidHstuii y 1997 p.: ne

! Jlorosip mpo €OBC Brparns umnHicTE y 2002 p., a BYrNeBHIOOYBHA Ta CTAleNMBapHA
rany3i peryioThes 3apa3 3araJbHuMHu HopMamu €C.

2 0J L 395 3a 1989 p.

3 lus. cipasy 6/72 Europemballage and Continental Can v. Commission. 3siti 3a 1973 p.,
cT. 215.
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Pernament Ne 1310/97 '. V mopanbliux KoMeHTapsx MU GyIeMO BPaxoByBaTH Wi
JIOTIOBHEHHS.

JlikBimamiss BHYTpIIIHIX KOPIOHIB Jajla MOMITOBX [0 PECTPYKTypH3amii
nignpueMcts  CHiBTOBapHCTBa Ta IIPOJAOBXKYE CIPUATH TaKHM HpoIecaM,
ocobmiBo, y (opmi KoHIEHTpamii. BuinoMy Taka eBOIIOIS KOPHUCHA, OCKUIBKH
BOHAa BIigNOBigae moTpedamM OLTBII JAWHAMIYHOI KOHKYPEHIN, ITiJBHUIIYE
KOHKYPEHTOCIIPOMOXKHICTb €BPOIEHCHKOI MPOMHCIOBOCTI, MOJIIIIYE YMOBH JUIS
SKOHOMIYHOTO 3POCTaHHs Ta CHPHSE IiJBHUIICHHIO )XHUTTEBOTO PiBHA B Mexax €C.
IIpore, HeoOXimHO 3a0e3mednTH, MO0 TPOIEC PECTPYKTypH3allii He 3aBIaBaB
KO KOHKYpeHIi. Y IIbOMy KOHTEKCTi HarajJbHOIO IOTPeOOI0 cTajia po3podka
criewiayibHOl puciuIuling npaBa CriBTOBapUCTBa, sika O 3aliManacs NMUTAHHIMHA
KOHIICHTpAIIii.

Icayrouy cutyariro MOXKHa TiICYMyBaTH TakuM 4iMHOM: Permament Ne 4064
perymoe Oynp-ike o0'enrHaHHS a0O OTPUMaHHA KOHTPOJIO, IIO BeAe [0
KOHIeHTparii y wmacmrabi CrhiBroBapucTBa. 3akoHomaBcTBO CIIiBTOBapHCTBa
CTOCOBHO TaKWX PiBHIB KOHIIEHTpAIii IPYHTYEThCS Ha MOHATTI MacIITaOHOCTI, sIKe
MOB'3aHE AK 13 PO3MIPOM MIANPHEMCTB, MO OepyTh Yyd4acThb y TIpoOIeci
KOHIIGHTpaIlii, Tak i 3 iIX ToBapoobirom Ha piBHi CmiBToBapucTBa. IIpo mpomecn
KOHIIGHTpalii, mo pgocsraoTsh MacmTady CroiBTOBapHCcTBa, HEOOXimHO, O iX
BCTyIly B cuily, cmoBimard Kowmicito i posmouatu mnpouenypy MONEpeIHbOro
no3Boiy. KoHmeHTparii, piBHI SKHX HE JocsraroTh MacmTaly CHiBTOBapHCTBa,
pETYNIOIOTHCS  HAliOHAIPHUMH  3aKOHOJABCTBAMH,  OAHAK  HAIllOHAJbHI
3aKOHO/aBCTBA HE MOXYTh 3aCTOCOBYBAaTHCS /0 KOHIEHTpaliil  piBHA
CriBToBapucTBa.

1. BU3Ha4YeHHsA KOHUEeHTpauil

[oHATTA KOHUEHTpaWii BKJIIOYA€ JABA MOMJIMBUX BHIANKU: 00'€OHAHMA
MAIPUEMCTB  Ta  OMPUMAHHA  KOHMPOMO  HAO  OOHUM  abo  KiibKoma
nionpuemcmeamu >. B 000X BUNAAKax MH MaeMO CIIPaBy 3 HE3BOPOTHOI abo,
MPWHAWMHI, JTOBrOCTPOKOBOIO 3MIHOKO CTPYKTYPH BiINOBITHHX ITiJIPHEMCTB,
IHIIMMH CJIOBaMH, 3 PECTPYKTYPH3ALIELO.

"OJ L 180 3a 1997 p.
2 Permament Ne 4064/89, cr. 3 (1). Jus. Hosizomnenns Komicii PO MOHATTS KOHIIEHTpaIlii,
0J C 66 3a 1998 p.
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PernamenT He nae Bu3HauYeHHs 00'c0nanHA. BoHO BKFOUae Oyap-sKi il oo
MPU3BOAATE IO 3aMiHM JBOX a00 OUTBINE MiANPHEMCTB HOBUM HiAMIPUEMCTBOM, SIKi
€ He3aJIOKHIMH B eKOHOMIYHOMY BiTHOIIICHHI '

Ompumanns KOHMpOAO0 MOXKE CTAaTHCS BHACTINOK NpuAOaHHA OiTBIIOCTI
akmiii abo OUTBIIOCTI TOJOCYIOUMX aKIil, BHACTIOK YKJIAICHHS YTOJM, MPUI0aHHS
AKTHBIB, 3alHATTS KJIIOYOBHX MOCTIB B OpraHax YIpPaBiiHHS, TOLIO. ['OJOBHHM
KPHUTEPIEM € OTPUMAHHS KOHTPOJIOIYUM IiIIPHEMCTBOM ab0 MiJAPHEMCTBAMU
BUDIATBHO20 6NAUEY HA TiJKOHTPONbLHE MHiANPUEMCTBO YM IiANPUEMCTBA’.
IIpoctoro ¢akry nmpundaHHS OLTBIIOCTI aKkmid ab0 HalaHHA MO3WKH HEZOCTATHBHO
JUISl BAHMKHEHHS KOHIICHTPAILIT.

Juiss oTpuMaHHS KOHTPOJIIO HE OOOB'S3KOBO BOJOMITH OUTBIIICTIO aKILiif.
OnHak BaXKO BCTAHOBHTH, 33 SIKMX OOCTaBHH aKLIOHEp, SKOMY HAJIC)KHTh MEHILE
50 % axuiii, MO>ke BBR)XaTUCS CIIPOMOXKHUM 3/1iHCHIOBaTH BUPIIIAIBHHUIN BIUIMB HA
MiAKOHTPOJBHE MiAIPUEMCTBO. MOKIIMBI TaKi TPH CUTYaIIil:

- aKImioHep, IO HE BOJOJIE€ OUTBIIICTIO aKIild, MOXXKE MAaTH BHKIFOYHUI
KOHTPOJb HAJ IIIPHEMCTBOM BHACIIIOK PO3IOPOIICHHS aKIii Mix
IHIINMY aKIiOHEepaMH 3

- [IBa aKIiOHEepH, IO HE BOJIOAIIOTH OUIBIIICTIO aKIlii, MOXKYTh B3a€EMHO
ONMOKyBaTH pIICHHS ONUH OJHOTO. B pe3ympTari CHiTbHHN KOHTPOJB
HAJIC)KUTh LM JIBOM aKLiOHepaMm;

- aKIioHep, IO HE BOJIOMi€ OUTBIIICTIO aKIiii, HE MOXE KOHTpPOIOBATH
IHIINX aKIiOHEpPiB, Y pe3yabTaTi 4OT0 BiH HE Ma€ KOHTPOJIO, i MpaBmiIa
KOHTPOJIIO 32 KOHIEHTPAIEI0 HE JIIOTh .

OpHak, 3 iHImIOTO OOKY, iCHYIOTH CIIpaBH, B SKMX (popManbHa HasBHICTH
BUKJIFOYHOTO KOHTPOJIIO HE MpPU3BOAWTH [0 KOHIEHTpauii. Y periaMeHTi
HABOJIATHCS TAKi BUTIAIKH :

Bnammii mpuknan o6'eqHanHs Mictutbess B cnpaBi Ciba-Geigy v. Sandoz, xomu nBa
miAnpreMcTBa 00'€THAIICS Ta 3aNI09aTKyBAIN TAKUM YHHOM Novartis.
2 Pernmament Ne 4064/89, cr. 3 (3) ta (4).
3V 1990 p. y cBoeMy pimenni mo crpasi Arjomari-Prioux v. Wiggins Teape Appleton
Kowmicis BcraHoBuMIIa, MO0 MiHOPUTAapHUH aKIiOHEp, KU MOke 00paTh OiNbIe MOJOBHHU
IeHiB AAMiHICTpaTUBHOI Pamy, Mae BUKITIOYHUI KOHTPOJIb HAJ MiAIPHEMCTBOM.
*V 1991 p. y pimenni Kowmicii o cripasi Mediobanka Generali xoutpons Hag 12% akuiit
Ha (OHI BEIMKOrO PO3MOPOIICHHA aKLiii OyJ0 BH3HAHO HEAOCTATHIM JJsI BH3HAUYEHHS
ICHYBaHHS KOHTPOJIIO.
3 Permament Ne 4064/89 cr. 3 (5).
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-  Komm ¢inancoBa ycTaHoBa oTpuMana OUIBOIICTE akIiii abo aKTHBiB
TiIMPUEMCTBA Ha JESKUH Yac Ta 31 CIIEKYJIATHBHOK METOK0';

- Y Bunmanky OaHKpYTCTBa ab0 IHIIMX MpPOIERyp JKBifamii CTOCOBHO
MOBHOB&KEHb BHKIIOYHOTO KOHTPOJIO, HAJaHUX 0CO00i, BiANOBiTabHIN
3a yIpaBIiHAA aKTHBAMHU 30aHKPYTLIOTO MiAPHEMCTBA;

- Komm ¢dinaHCOBHIT XONIUHT OTPUMaB KOHTPOJb HaJ MiIIPHEMCTBOM, 3a
YMOBH, IO XOJJMHI BUKOPUCTOBYE CBOT IpaBa rOJIOCYBaHHS TUIBKH IS
3aXUCTy BapTOCTi IHBECTHIIH, ane Oe3 BTPy4YaHHS B PIMICHHS IMOJO
KOHKYPEHTHOI JisUTbHOCTI MiAIIPUEMCTBA.

2. dyHKUiOHanNbHI cninbHi nignpMemMmcTBa

Permament Ne 4064/89 3acTocoByeThCS MO CHUTBHHX MiANPHUEMCTB, IO
MPAIIOIOTh HA JIOBTOCTPOKOBIMT OCHOBI K He3aJleKHI EKOHOMIiYHI Cy0'eKTH
FOCIIOIAPIOBAHHS ~. Icnye JIeKiJIbKa MOXITMBOCTEH CTBOpPEHHS
MOBHO(YHKITIOHAJIFHOTO CITUILHOTO ITiIIPHEMCTBA, a CaMe:

- KOHTpOJIIOIOYi MAaTepUHCHKI IANPUEMCTBA MOXYTb CTBOPWUTH HOBHH
HE3aJIeXHUI Cy0'€KT TOCIIOapIOBaHHS, SKOMY YacTO HAJa€ThCSI CTATyC
IOpPUANYHOT 0cO0H;

- MAaTepWHCHhKi WIANMPHEMCTBA MOXYTh pa3oM MpuAdaTH iCHYIOYE
MiATIPUEMCTBO;

- MAaTepHHCHKI MiANMPHEMCTBA MOXYTh PO3IOYATH IHBECTHINI B iCHYIOYE
MiATIPUEMCTBO;

- MAaTepHWHCHKI MiATNPHEMCTBA MOXYTh B3a€EMHO OOMIHATHCS TTaKeTaMH
aKIlii;
- IHIOIATOPOM CTBOPEHHS HOBOTO MiINPHEMCTBA MOXe OyTH (iHaHCOBa

ycraHoBa abo0 OaHK.

VY BHIAAKY CHUIEHOTO MiINPHEMCTBA KOHTPOJIb, 32 BU3HAUCHHSM, € TAKOX
CHUTEHUM. 3r0/1a MAaTePUHCHKUX MIATPHEMCTB € 000B'SI3KOBOIO MIPY IPUHHATTI BCiX

ly cnpaBi CCIE/GTE Kowmicis BcraHOBmia, o, Maooun MeHme 25 % axuiif, CCIE

OTpHMaJla KOHTPOJIb, OCKUIBKH 1HII akmii Hamexaan (iHAHCOBHM yCTaHOBAM, 3TOAa SKHUX
NpY IPUHHATTI pilieHs He Oyna moTpidHa.

2 Pernament Ne 4064/89 cr. 3 (2). Y mouatkosiit Bepcii Permamenty 4064/89 crinbhe
MiAMPUEMCTBO MaJIO TaKOX 3a/JI0BOJIGHSATH BHMOTY, IO BOHO HE mependadae KOOpIAMHAIIT
KOHKYPEHTHOI MisUTBHOCTI MK YYaCHHKAaMH CIUIBHOTO MiANPHEMCTBA a0 MK HHMH Ta
CHIUTFHUM mignpueMcTBOM. Lfo ymoBy Oyio ckacoBaHo y Permamenti 1397/97.
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pilIeHb BiTHOCHO AisTIBHOCTI Ta KOHKYPEHTHOI CTpaTerii CIUTFHOTO MiAIIPHEMCTBA.
Taki yrogm mono mpouexypu HaJaHHS 3TOAHM, SIK HPaBHIO, YKIAIAIOTHCS MiXK
MaTepUHCEKUMHU  MIANPUEMCTBAMH, e MOXYTh TaKoX OYTH HACIiJKOM
(aKTHYHOrO CTaHy pedeid, Hamp., SKIIO XKOJHE PIIeHHS He MOXe OyTH 3aKOHHO
yXBaJIeHO 0e3 3romu 000X MAaTepHHCHKUX IIIPHUEMCTB. AHANI3 YroaW MiX
MATePUHCHKAMH MIANPHEMCTBAMHA a00 TPHHIUINB X iSUIBHOCTI JOIOMAarae
Kowmicii BU3HaYUTH XapakTep KOHKPETHOTO CIUIBHOTO MIiINPHEMCTBA —
MOBHO(YHKITIOHAEHII 200 KOOTIepaTHBHIM.

CyTTEBHUM aCIEKTOM JUISl IIOBHOQYHKLIOHATEHOTO CIIJIBHOTO MiAPHEMCTBA
€ aBTOHOMHICTh. CHillbHE WIANMPUEMCTBO TOBHHHO OyTH HE3ANEKHAM BiJ
MaTepUHCHKUX MIANPHEMCTB: BOHO HE MOXKE OTPHMATH SKYCh OIHY (YHKIIIO,
Halp., BUCTYNATH K IX IUCTPUO'IOTOP Y KOHKPETHOMY CEKTOpi, SIK BHKOHABELb
HAYKOBO-JIOCTITHUX po0iT, a00 sK po3mopsmHUK moprdens mateHTiB. He cimin
3MiITyBaTH KOMEPIIHHY Ta €KOHOMIUHY HE3aJeXHICTh KOMIaHii i3 IOpHIMIHOIO
ABTOHOMHICTIO PillIeHb, yXBAJICHHUX 11 aIMiHICTpaTUBHUM opraHoM. [1pn mpuiHATTI
pilleHHsT TIpO XapakTep CHUIBHOTO migmpueMcTBa Komicis 3acTOCOBye TaKWit
KPUTEpiil: SKIIO HOro KOMepLiifHa MOJITHKa 3aBXKIH BU3HAYAETHCS aKLiOHEpPaMH,
TO CKOpille 3a BCe Take IIANPUEMCTBO MOXHA OKDPECIHTH SK KOOIEPAaTHBHE
CIIUTBHE MiIIPHEMCTBO; SIKIIO BOHA BU3HAYAETHCS KEPIBHUKOM, TO 1Ie, MOXKIIHBO, €
BUITIAJIKOM KOHIIEHTpAILii.

Mose craThcs Tak, IO MAaTEPUHCbKE MIINPHEMCTBO Iepenae yci cBoi
(yHKIIT CHiTBHOMY MiANPHEMCTBY. B IbOMYy BHIIaZKy MH MaeMO CIpaBy 3
KOHIICHTpaIli€o. AJe CTyHiHb KOHIEHTpamii He OOOB'I3KOBO OyBae ITOBHHM.
MareprHCBKe HiINPHEMCTBO MOXKE IE€pelaTH TIIBKH YaCTHHY CBOIX (YHKIIH
(BupoOHHMIITBO, a00 HAYKOBO-AOCHIAHI pPOOOTH, ab0 KOMeEpIliifHa [isUTBHICTB),
3IMIIAI0YN 32 CO00K0 KOHKPETHHH CEKTOp IisUIBHOCTI. Y TakoMy pasi BaXKIHUBO
MEPECBIAYUTHCS B TOMY, IO MiSUTGHICTH CIUIBHOTO MIATIPHEMCTBA HE BeIe M0
KoopauHamii poOOTH MAaTepHHCHKHX IANPHEMCTB Y HE TIOB'SI3aHUX 13
KOHIICHTpAIlI€}0 CeKTopaX, 30kpema "Bropy" Tta "BHH3 3a Tedier" (egexm
nepenuganis). SIKIIO MaTepUHCHKE MiANPHEMCTBO INPALIOE HA OJHOMY PHHKY 3i
CHUTBHIM, MOJKHA TIPHITYCTUTH KOOPAWHAIIIO0 IisUTBHOCTI MK MAaTEPHHCHKUM Ta
CHUTBHIM MiANPHEMCTBAMU. TOMYy [UIS OLIHKHM MOXJIMBOCTI TIOBEpPHEHHS COO1
MaTepUHCEKUM ITANPUEMCTBOM PHHKY, SKUH BOHO IIepelajio  CHIJIBHOMY
MiAPUEMCTBY, TOTPIOHO TPOAHANI3YBaTH MOXIHUBICTh KOHKYpPEHII MK IBOMA
eKOHOMIYHUMH Ccy0'ekTamMu. 3000B'I3aHHS MATCPUHCHKHUX IMIANPHEMCTB HE
KOHKYPYBAaTH 3i CIIUIBHHM MiANPUEMCTBOM, HaBIAKH, MiIKPIIUTIOE MPHITYIICHHS
PO BIICYTHICTh KOOPOWHALII Iii, mo ii 3ape3epByBamy I cebe MaTEpPUHCHKI
TiATIPUEMCTBA.
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3. PiBeHb CniBTOBapucrTBa

IOpucnukmiss Kowmicii y nHTaHHAX KOHIIGHTpAIlil 3aJle)XKUTh BiX pPiBHA
OCTaHHBOI.

Konnentparis carae piBas CHiBTOBapHCTBa, SKIIO 3arallbHHA TOBapoOOir
BIIIIOBIAHAX TMIANPUEMCTB TEPEBUINY€E, SK Ha CBITOBOMY, TaKk 1 Ha piBHI
CmiBroBapucTBa, neBHiI po3Mmipu. Kpim Toro, HeoOXimHO, mo0 BHKIIOYHA abo
CyTT€Ba YacTHHA JiSUTBHOCTI TPHHAHMHI [BOX 3 MiINPHEMCTB-YIaCHUKIB
3ificHIOBaNacs B Pi3HUX KpaiHaX-uieHaX, a00, He3BaKalo4H Ha (DYHKIIOHYBaHHS
BIIMIOBIAHAX TMIANIPHEMCTB TIEPEBAXHO B ONHIM KpaiHi-wieHi, NIpUHAWMHI
IISUTBHICTE OJHOTO 3 HUX Oyla CYTT€BOIO X04a O Ime B OJAHIN KpaiHi-dieHi.
3a3HayeHi MPUHIAIN 3aCTOCOBYIOTHCS HABIiTh TOMI, KOMH B MPOIeci KOHIIEHTpAIIil
OepyTh y4acTh MiANPHEMCTBA, OCHOBHA YaCTHHA JiSUTEHOCTI SKUX 3IIHCHIOETHCS 32
Mexxamu €C, aje CyTTeBa 9acTHHA poOOTH BUKOHYEThCA Ha Teputopii €C.

Li ocHoBHi npuHmMnH Oynw BimoOpaXkeHi y [ABOX PI3HUX IpaBHIIaX
Permamenty 4064/89, 1m0 KOpoTKO BUKIIACHI HIDKYE '

Iepme mpaBuno > nependadae, mwo oO'eaHaHuil piuHMii  CBiTOBUI
TOBapOOOIr yCiX MiIIPHEMCTB-YIaCHHUKIB Ma€ TEPEBHUIYBATH 5 MUTBAP/IB €BPO, a
CYKYIIHHH PiYHUA TOBapoOoOIr SK MiHIMyM ABOX i3 MiINPHEMCTB, IO PEaNi3yeThCA
B Mekax CITiBTOBapHCTBa, MOBUHEH ITepeBUIIyBaTy 250 MUTBHOHIB €BPO.

Pernamentom 1310/97 Oyno BBeieHO ajbTEPHATHBHE MPABMIO °, SIKE
(hakTHYHO 3HHM3WJIO 3a3HAYCHI BHWINE TPaHUYHI piBHI Ta po3mupwio cdepy
3acrocyBaHHs Permamenty. 3riHO 3 MM MPAaBWIOM, 00'€HAHUI piYHHUN CBITOBHIA
TOBAPOOOIr YCiX MINPUEMCTB-YIaCHHUKIB Ma€ TIEPEBHUIYBATH 2,5 MITBAPIIB €BPO,
a TaKoX, y KOXHIH 3 SK MIHIMyM TpbOX KpaiH-WwiICHIB, CYKYMHHH pIidHHI
TOBapOOOIr, MO pealizyeThCs yciMa MiAPUEMCTBAMHU-YIaCHUKaMHU, TOBUHEH OyTH
oimpmmm 100 MinBHOHIB €BpO, IPY BUKOHAHHI JBOX HACTYITHUX YMOB:

- Y KOXHI{ 3 WX TPHOX KpalH CYKYITHHI TOBAapOOOIT, IO peati3yeTbes K
MIiHIMyM JIBOMa BiJIIOBITHAMH IiJIPHEMCTBAMH, Ma€ MEPEBUILYBATH 25
MUTBAOHIB €BPO, 8 TAKOXK

- CyKymHHHA TOBapooOir y wmexax CIiBTOBapHCTBa, IO pealli3yeThCs
KOKHHM 13 SK MiHIMyM JBOX IMiANPHEMCTB-YYaCHHKIB, Mae
nepesuiryBata 100 MiTBiOHIB €BpO.

Pernament Ne 4064/89 Cr. 1 (2) ta (3). duB. Takox IloBimomnenns Kowmicii mpo
po3paxyHok ToBapoobiry, OJ C 66 3a 1998 p.
2Cr. 1(2).
3Cr.1(3).
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HesanexHo Bij TOro, sIKe 3 JBOX MPABUII 3aCTOCOBYETHCS, BBAKAETHCS, 10
piBerp CroiBTOBapHCTBa HE IOCATHYTO, SIKIIO KOKHE 3 BiMNOBITHHUX IiIIPUEMCTB
peaitizye OiibIe JBOX TPETHH CBOTO 3arajbHOTO TOBapooOiry B CHiBTOBapHCTBI B
OjIHi} Kpaini-uneni'.

SKmmo KOHIEHTpaIlis 3AIHCHIOETHCS Yepe3 MPOMIXKHI KOMITaHii, po3paxyHKH
piBHs CHiBTOBapuUCTBA BHKOHYIOTHCS, BHXOISYM HE 3 IOPHIMYHOI CTPYKTYpH, a
NpUHAMAOYM [0 YBarH CYKYIHHII TOBapoOOir MaTepHHCBHKHX IANPHUEMCTB Ta
TOBapOOOIr MPOMIKHIAX KOMITaHii (Iie I1e OJUH MPUKIA]] 3aCTOCYBaHHS JOKTPHHHU
€KOHOMIYHOI LUIiCHOCTI Ipymu) 2.

4. NoniTuka Komicii

Komicis BHBYa€ BHIIaAKH KOHLEHTpaLil B OCHOBHOMY 3 TOYKH 30py iX
CyMICHOCTI 3 (YHKIIOHYBaHHSM BHYTDIIIHBOTO PWHKY, IIO IPYHTYEThCS Ha
KoHKypeHIii. Kowmicis mepeBipsie, 9u He CTBOpPIOE ab0 UYMW HE TiJCHIIIOE
KOHIIGHTpALlisl JOMIHyIOUYe CTaHOBHWILE, B PE3yJbTaTi YOro CEpPHO3HO Ta MOCTIHHO
BUKPHBIIIOETHCS €(DEeKTUBHA KOHKYPEHIisI B ME&XKaX BHYTPIIIHBOTO PHHKY abo Horo
3naunoi actunn’. Tomy Komicis Mae BCTAaHOBHTH, Y¥ CTBOPUTH KOHIIEHTpALlis
JoMiHytode cTaHoBHime. OnHak He O0OOB'SI3KOBO JIOBOJMTH  iCHYBaHHS
3MOBXKUBaHHA. Kputepiem, SKUM MOTPIOHO KepyBaTHCS IPH BHPIIIEHHI TOTO, YU
MO)KHa JI03BOJIMTH KOHLEHTpalito, € i BIUIMB Ha CTPYKTypy pHHKY. Crarrs 82
NPHUCBSIYCHA KOHTPOJIO MOBENIHKH MiANPHEMCTBA HAa PUHKY, OJHAK BOHA HE
BCTAHOBJIIOE CaHKIIH NMPOTH MiJIPUEMCTBA, IO 3aliMa€ JOMIHyIOYe CTaHOBHLIE. 3
iHOoro OOKy, KOHTPOJb 3a KOHILEHTpAL€l0 € IHCTPYMEHTOM JUIi KepyBaHHS
CTPYKTYpOIO PHHKY TaKUM YHHOM, MIO0 3amo0irté 3M00YyTTIO MiANPHEMCTBOM
JOMIHYIOYOTO CTaHOBHIIA, IO MOXE CYTTEBO Ta IIOCTIHHO BHKPHBITH
KOHKYPEHIIIFO.

Oco6imBa CKJIaJIHICTh BUHUKAE y BUMAJIKY OJIITONOJIICTUIHOTO PUHKY. Y Hiit
cuTyalil JOMiHYIOYe CTAaHOBHINE MOXKE IOCWIMTH aHTHKOHKYPEHTHI TEHICHLI,
OCKINIBKM peIlTa MiANpUeEMCTB Oyme 3MyIIeHAa Y3TOOWTH CBOI IIHMA 3 I[iHAMH
MoOHoToIiCTa (yiHoge nidepcmeo). B mpuannmi, Komicist Hamaramacst He JOITyCTHTH
BUHUKHEHHS KOHIIGHTpAIIil, IO cTBOpIOBaia 0 abo 3MIIHIOBajia OJITOMONICTHYHI
cTpykrypu. Ha mymky Kowmicii, He MokHa 0dikyBaTH e(eKTHBHOI KOHKYpPEHIIii MiXK
HAUMTOTYKHIIIUMH TiAPHEMCTBAMH Y CEKTOPi 3 BUCOKAM piBHEM 1HTETpallii.

! Jlnst BUMAKiB, KOMM MAaTEPHHCHKMMH ITiAMPHEMCTBAMH € GaHKH, (HiHAHCOBI yCTAHOBH 260
CTpaxoBi KoMmaHii, mepenbayeni cnenianbHi npaswia. Jus. Permament Ne 4064/89, cr. 5
3).

2 Permament Ne 4064/89 Cr. 5 (4).

* Perniament Ne 4064/89, ct. 2.
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5. O6MexeHHA KOHKypeHLUii, 6eanocepeaHbLO NOB'A3aHi 3
KOHLIeHTpaLi€elo Ta HeoOXigHi Ans Hei

Bunankn KOHLIEHTpaLil 4acTo CynpOBOIKYIOTECS YIOJaMH MK CTOPOHAMH,
10 MICTATH TOJIOKEHHS, Ki 0OMEeXYIOTh cBOOOMY iX Hiif Ha pHHKY. I[CHYIOTH TpH
THITH TaKUX MOJI0XKEHb, & CaMe:

- OOmexeHHs, Oe3mocepeHbO TMOB'A3aHI 3 KOHIIEHTPAI€I0 Ta HEOOXiaHi
1A Hel.

- OOmexeHHs, SKi BITHOCATBCS IO TEpioAy, W0 Tepenye IMoYaTKy il
KOHIICHTpAIIii.

- OOmexeHHs, sKi BITHOCSATBCSA A0 TOBEAIHKHA CTOPIiH MICIHS IOYaTKy il
KOHIICHTpAIIii.

Kowmicis omyOxmikyBana IloBimomiieHHS Tpo oOMeXeHHs, Oe3rmocepenHbo
MOB'SI3aHI 3 KOHIICHTpAIiEl0 Ta HEeoOXimHi i Hei (dodamkosi obmedicenns)' .
Haii0inpm mikaBa yactuHa nporo [1oBiIOMIICHHS CTOCYETBCS CTaTell Mpo 8idmosy
6I0 KOHKYpeHyii. YTOIU TPO KOHIICHTPALID 4YacTO MepeadavyaTh Mepenady
KOHTPOIIIOIOUOMY  Cy0'€KTY TOCIIOJIapIOBaHHSI aKTHBIB, MIO JIETKO MOXYTh
3HUKHYTH, HANpHUKIAA HOy-Xay abo pemytamii ¢ipmu (rynasiry). Takum dmHOM,
OaxkaHo 3000B'sI3aTH HajJaBaya YTPUMATHCS BiJi BUKOPHCTAHHS 3TajIaHUX aKTHBIB,
32 YMOBU OOMEKEHHS TaKOTo 3000B's13aHHS B Haci (5 poKiB Ui 2y08iny Ta HOY-Xay,
2 POKH TINBKH IS 2y0giny), TePUTOPIaNbHO (PErioHOM MpOJaXy HajJaBada) Ta
npesMeTHO  (ToBapamMu ab0 MOCIYraMH, IO MOPEJACTABISIOTh EKOHOMIYHY
ISUTBHICTD TIEPENaHOTO IiIIPHUEMCTBA). AHAIOTIYHI IPUHIUIHA 3aCTOCOBYIOTHCS
nmo minensiit Ha I1IB, a TakoX 10 KOOMEPATWBHUX CHUIBHUX MiIPHEMCTB (3
BiJIMOBITHUMH 3MiHaMH).

6. MpoueaypHi npaBuna

IIpo Bunagxku KoOHIEHTpamii, O csAralTh piBHA CHiBTOBapHCTBa,
HeoOximHO  moBimomutn  Kowmiciro. Ilpm  mpomy  00OB'si3koBO  Tpeba
BuKopucToByBatu popmy CO, 1110 HABOAUTHCA SK N0AATOK 10 Permamenty 447/98 2
npo 3actocysaHHs Permamenty Ne 4064/89 3. Jlo dopmu HEOOXifHO HOMYyd4UTH

' Mlepmra Bepcis mosigomrenns 3'srtacs B OJ C 203 3a 1990 p. JIomoBHEHY peakiifo 6yio
omy6unikoBano y 2001p. y OJ C 188 32 2001 p.

20J L 613a1998 p.

3 Permament Kowmicii Ne 2367/90, OJ L 219 3a 1990 p.
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JIOKyMEHTH, Y SKHX TOBHICTIO BHKIAQJA€ThCSI CKOHOMIYHUIN Ta FOPHUIUYHUN 3MICT
Il 3 KOHIEHTpaIlil.

[oBimomneHnns Mae OyTH HajicTaHe He paHille, HDK 3a TIKICHb 0
YKIQEHHS] YroAd PO KOHIEHTpalilo. BeTynm y cuily yroad aBTOMATHYHO
BIJIKJTAZa€ThCSI HA TPHU TIDKHI BiJ JAAaTH MOBIIOMIICHHS. 3a MeBHUX yMOB Kowicis
MOXe€ MOJOBKHUTH Iei CTPOK. Y JAESKUX BHUIAJKAX MOMIIMBO TAKOXK OTPHUMAHHS Bill
Kowmicii 103BOJy Ha CKOPOYEHHS I[bOIO CTPOKY, SIKIIO 3aTPHUMKa 3aBAacCThb
Cepio3HOI MIKOAM BIONOBIAHAM TMianmpueMcTBaM abo TperiM ocobam. Axmmio
KOHIIGHTpAIlisi Ha0yBa€ CHJIM JO TMOBIMOMJIICHHS a00 1O 3aKkiHYeHHS TIepiomy
BincTpouku, Komicis Hakamae mrpad, a 3aKOHHICTH KOHIIEHTpAIIil Oyie 3anexatn
BiJ crioBimeHHs Komicii Ta ii mO3UTHBHOTO pillleHHS.

[Micns orpumanHs moBimomieHHsS Kowicis mepexoauts 10 (opMalbHOTO
posrisiny cmnpaBu. B OdimiitHomy BicHuky myOmikyeTbCsl KOPOTKHHA 3BiT i3
HaBeJICHHSIM Ha3B CTOPiH, XapaKkTepy KOHIEHTpALlii Ta IMOB'SI3aHMX i3 HEI0 CEeKTOpiB
eKOHOMIKM. BuBuUeHHs Mae OyTH 3aBeplIeHE NPOTATOM Micslsd 3 JaTh
HOBIOMIICHHS. 3a 3asBOK0 KpalHU-4JIeHa MICSYHUI CTPOK MOXKe OyTH IOJOBXKEHO
10 mecTu TYkHIB. [Tics 3aBepuieHHs Hporo cTpoky Komicist Mae npHiHATH oHE 3
TPBOX MOXKJIUBHX PillICHB:

- YCTaHOBWTH, IO KOHIIEHTpamis He nocsrae piBHsS CriBTOBapucTBa, i
tomy KoMicist He Ma€e FOPUCIUKIIIT TS IPOBAKESHHSI CIIPABH,

- BUSIBHTH, II[0 HEMA€ CEPHO3HUX CYMHIBIB MO0 3aKOHHOCTI KOHIIEHTpAIIil
(BruTFOUatOUH OyIb-sIKi TOJATKOBI OOMEKEHHS),

- YCTaHOBHTH HAasBHICTH CEpPHO3HMX CYMHIBIB MIOJO0 BiINOBITHOCTI
KoHIeHTparii mnpasmwiam CrmineHOTo pHHKY. [licna 1poro Kowmicis
MEePEXONUTH 10 IPYroi cTajiii BUBYCHHSL.

Sxmo Kowmicis mpolloBXye BUBYECHHS, BOHA Ma€ 3aKIHYUTH HOTO MPOTIIOM
4 wmicauis'. KoMicil NOBUHHA HANPaBUTH CTOPOHAM 3asBy 3i CBOIMH
3anepevyeHHsAMH. Lle mpuHIUIOBa mMpouexypHa BUMOTra, a CTOPOHM ITOBHHHI MaTH
MO>XKJIMBICTh BIATIOBICTH Ha IF0 3asBy. Y4YacHHKaM HaJa€ThCs BUIBHUH DOCTYI 10
crpaBu. Kowmicis Moke IPUHHATH pillleHHS IIPO NPOBEICHHS YCHUX CllyXaHb. Ha
3aBepILCHHS Wi€l CTaii NpuilMaeThesl OJTHE 3 HACTYITHUX PillICHB!

! Take KopcTKe OOMEKEHHS CTPOKY CrOHyKano Kowmicito opramisyBati cBiif mepcoman,
BIJIMOBiNAbHIH 32 KOHIIEHTpamito, y Tak 3BaHy LlimeoBy I'pymy OO'emnanns. OpHak y
JeAKHX BHIQJAKax HAA3BHYAHHO BAXKKO BHKOHATH II0 BHMOTY, TOMY CbOTO/HI
OOrOBOPIOETHCSI THTAHHSA MPO TPUHHATTS CHCTEMH, 3TIJHO 3 SKOI 3alliKaBIIeHi
MiAprEMCTBA MOTIIM O BIIMOBUTHCS Bii BUMOTHY TaKOTO OOMEKEHHS CTPOKY.
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- Kowicis BCTaHOBITIOE BiAMOBIMHICTE KOHIEHTpaIii npasuiaM CIHiTBHOTO
PHHKY Ta JI03BOJIAE ii.

- Kowmicis BCTaHOBIIOE  HEBIAMOBIMHICTE  KOHIEHTpAIli TpaBHiIaM
CrinpHOTO PHHKY Ta 3a00poHs€ ii. SIKII0 KOHIEHTpaIlis BXKe Bimoynmacs,
I HeOOX1gHO aHYJHOBaTI/Il.

Kowmicii HamaHo TMOBHOBa)KEHHS UII BUBYEHHS CIIPABH, IO BiANOBITAIOTH
mpaBaM, sKi MicTUTh Permament Ne 17. Bona TakoX Mae IpaBo HaKIagaTH
wrpadu’ Ta HeHKo’.

VY BumesragaHiii mpoueaypi 0epyTh y4acTh TakoX KpaiHu-wieHd. Korito
KOXKHOTO IIOBIJOMJICHHS NOTPIOHO HAAICIaTH KOMIICTCHTHUM OpraHaM KOXKHOT
kpaiau-wieHa. Lli opranm npencrasneni B Harmsagosiit Komicii mo Konmerrpartii,
KOHCYJIBTALII 3 SIKOI0 € 0OOB'SI3KOBIMH Nepel] NPHUHHATTAM OyIb-SIKOTO PilllCHHS.

Pimenns Kowmicii moxkHa ockapxwutu B CIII ta Cymi €C 3a ymoB, mo
QHAJIOTIYHI YMOBaM, BUKJIaJICHUM y LIbOMY HaBYaJbHOMY NOCIOHUKY CTOCOBHO YTOJ
Ta JOMIHYFOYOTO CTaHOBHIIA.

7. MpyHUMN oQHOro 3BepHEHHA

Permament 4064/89 mependavae, mo MiANPUEMCTBA, sIKi OEpyTh y4acTb y
KOHIICHTpAIlii, MOXXYTh 3BEpHYTHCS JHIIEC 0 OZHOTO opraHy CriBTOBapHcTBa B
Mexxax €C, 3aMicTh He0OXiTHOCTI Mapanelb-HOr0 OTPIMAaHHS TO3BOIY Bix 6araTbox
HaIllOHAJIFHUX YCTaHOB KpaiH-wieHiB. OCKIIBKH KPUTEPii, 0 3aCTOCOBYIOTHCS IIPH
OIIHII PiBHS KOHIIEHTPAIIil, CTOCYIOTBCS PO3MIpiB MiANIPUEMCTB HA MIKHAPOJTHOMY
piBHI, Ti X caMi KpPOKM 3 KOHIEHTpaImii MOXYTh TaKOX IIAMagaTH, 3TiAHO 3
HaIllOHAJIbHAM 3aKOHOJIAaBCTBOM, IIiJI FOPHUCIHUKIIII0 KOMIIETCHTHIX OpTaHiB OAHI€l
abo Oimpmre KpalH-uieHiB. [Ipunyun 00HO20 36epHeHHs, MO 3aCTOCOBYETHCS B
mexkax €C“, monsrae y Tomy, IO HOTPiGHO OTPUMATH IHMIIE OIAMH JO3Bil Ha
KoHIeHTpariro. OgHaK He BUKIIOUEHO, IO MOXKE 3HATOOWTHCS IapajelbHHI
JIO3BLI YCTAHOB TPETiX KpaiH, IO BiANIOBiAIOTh 32 KOHKYPEHIIIO, SK 1€ JacTo
TPAIUISIETHCS IO BiTHOIIEHHIO 10 yctaHoB CIIIA.

! Permament Ne 4064/89, cr. 6 (1 6ic) Ta (1 Tep).

2 Big 1 000 mo 50 000 eBpo 3a mpomemypi mopymemms, ax g0 10 % cykymHOro
TOBapooOiry 3a cepilo3Hi MOpyIIeHHS.

3 Jlo 25 000 €Bpo 3a jAeHH 3aTPUMKH HagaHHS iHpopMmamii, 1o 100 000 €Bpo 3a mcHB
3aTPUMKH NPUBECHHS Y BIAMOBIAHICTH 3 BUMoramu Kowmicii.

4Cr. 21 (2).
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Opniero 3 mineit Permamenty 4064/89 Oyno BHKIIOYHTH MOXIHBICTH
nepekpuBaHHs fopucaukiii Komicii Ta HarioHamsHHX OpraHiB Biaau. IIpwHIHI
OJTHOTO 3BEPHEHHS BHUKIIIOYAE CHTYallil0, KOJIHM HAI[lOHAJbHE 3aKOHOJABCTBO
3aCTOCOBYETHCS JI0 KOHIEHTpAIlii, 110 gocaraioth piBHs CroiBroBapucTsa. I,
HaBraky, KoMicisi He Mae FOPUCAMKIII y BHIIAJKaX KOHIEHTpaIlii, 10 HEe csrae
piBass CHiBTOBapHCTBAa — IIi BUIMAAKUA PETryIIOIOTHCS BUKIIOYHO 3aKOHOJABCTBOM
KpaiH-4JICHIB.

Y 3BS3Ky 3 [OWM BHHHKAE€ THTaHHA, YU MOXe Bce-Taku Kowmicis
3aCTOCOBYBATH 110 KOHIEHTpalliif ct.cT. 81 ta 82 JIEC, sk 11e OyJ0 SBHO J03BOJICHO
y npeuenenti Continental Can. [iiicHo, Komicis BTpaTmia Take mpaBo, OCKITBKA
Pernmamenrom Ne 4064/89 BcraHoBmroeTbest, mo Permamenr Ne 17 He
3aCTOCOBYEThCA /O KOHICHTpALii, 32 BHHATKOM BHIIQAKY KOOIIEPATUBHOTO
CHIIFHOTO TiAMPUEMCTBA I

8. O6MexeHHsA opucaukuii

Permament Ne 4064/89 mepenbadae MOXIHBICTH OOMEXKEHHS BHUKIFOYHOL
ropucnukiii Kowicii?. Kpaina-unen Moxe nonpocutu Kowiciro nosepHyTH iif
CHpaBy JUIs BUPILICHHS, SKIIO BiAMOBiTHA KOHIIEHTPAIlis BIUIMBAE Ha KOHKYPEHIIIIO
Ha pUHKY @Oiei kpainum. 3anikaBieHa Jep)kaBa-wieH Mae TPH TIKHI Ui
HalpaBJIeHHs 3alHTy IPO MOBEPHEHHS I cHpaBH BiJi MOMEHTY HANpPAaBICHHS
Kowmiciero mokymeHTiB 3 BiamoBimauMm moBimomieHHsM. [licms mporo Kowicis
npuiMae pillieHHs, 3aJOBOJIFHATHA BUMOT'Y KpaiHH-4JIeHa YH BiIMOBHUTH y Iepenadi
cupasu. Lle pimennas Kowmicii Mmoxxe 6ytn ockapkene B CIII. Croyatky KiTbKiCTh
CIIpaB, y SAKHX OyJI0O BUKOPHCTAaHO L€ MOJIOKEHHS, Oyia JyXe HEeBENMKO0, alie B
OCTaHHI POKHM BOHA IIBHAKO 30UIBIIMIIACS, MOXIJIMBO, B PE3YJIbTATI 3aCTOCYBAaHHS
npuHIAIy "cyocuaiapHOCTI" (MPUHLAM, 3TiTHO 3 SKUM TOCHOJAapChKi MpobieMu
BUPIIIYIOTECSI B TEPIITy Yepry Ha MiclieBoMy piBHi). ChOTOIHI KUTBKICTh TaKHX
crpaB CTaHOBUTH Oins 40.

Pernmamenrom Ne 4064/89 mependadaeThest iHIIIA MOMKIIUBICTh 3aCTOCYBaHHS
OOMEXEHHsI: CIpaBH MO0 KOHICHTpAIif, sKi HE IOCATaloTh MacmTady
CriBTOBapHUCTBA, MOXKYTh IepeaaBaTics Ha po3riria Komicii Ha npoxaHHs KpaiHH-
uena’. Taka MOMKIUBICTh BUKOPHCTOBYETHCS Hau3BuuaiiHo pigko (5 abo 6
BunankiB). Bona Oyma mepembadeHa ckopime SK IHCTPYMEHT Ui IOMOMOTH
KpaiHaM, [ HeMae€ HaIliOHAJbHOTO aHTHMOHOIIOJBHOro oprady. Cborojsi

LCr. 21 (1).
2 Cr. 9, 110 MICTHTB TaK 3BaHy HIMEIEKY CTIPaBy.
3 Cr. 22 (3), 1m0 MIiCTHTB TaK 3BaHy TOJUIAHACHKY CIIPABY.
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curyanis B €C KapOuHaJIBHO 3MIiHMJIACA, OCKIIBKM B yCiX 15 KpaiHax-wieHax
ICHYIOTh TaKi HalliOHaJbHI OpTaHHU.

Hapemri, Permament Ne 4064/89 nepen6adac’ MOMIMBICTh NPUAHATTS
KOXKHOIO KpalHOIO-UWJICHOM 3axOMiB Ul 3aXHCTy 3aKOHHHMX IHTEpeciB, SKUX He
crocyetbcs Permament Ne 4064/89, 3a yMOBH BINNOBIZHOCTI TaKHX 3axOIiB
3araJbHUM TpUHOXATAM (HEOUCKPUMIHAIT a00 MPUXOBAHOTO OOMEKEHHS TOPTIiBIi)
Ta IHIOMM IOJOXeHHsM 1npaBa ChiBroBapucTtBa  (30KpeMa, INPHHLUITY
nponopuiHocTi). [HTEpecwn, mo OepyTbcs O yBarWm B TAaKWX BHUMAgKax — M€
MipKyBaHHS JIEp>KABHOI MOJITHKA Ta OE3MEKH, MPpaBmUiIa pO3YyMHOI TOBEIIHKH Ta iH.
Ciizx 3a3HAYUTH, 1O 111 MOXKIIMBICT BUKOPHUCTOBYETHCS HEYACTO.

'Cr. 21 (3).
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YacTtuHa lll. 3akoHoaaBcTBO Ta npakTuka €C y
cchepi aepxxaBHOI gonomoru

3akoHOmaBcTBO  €Bpomeiickkoro  CriBTOBapWCTBa IMIOAO  JIEPKaBHOI
JIOTIOMOTH TIOBUHHO PO3TJISIIATHCS Y 3aralkHOMY KOHTEKCTi (hOpMyBaHHS €IWHOTO
PUHKY Ta CHCTEMH, IO Oa3yeThCcs Ha IMPHHIUIAX JOOPOCOBICHOI KOHKYPEHIII.
“Hesuxpugnena KoHKypeuyia” — Tie OOUH i3 HAapLKHUX KaMmeHiB JloroBopy mpo
3acHyBaHHs €Bponeiicbkoro Cnisrosapuctsa (cT. 3 (1) (€)'. depxasHa nonomora,
IO HANAEThCA IIIPUEMCTBAM JAep)KaBaMH, MOXE CIPHYUHHUTH BUKPHUBICHHS
KOHKypeHIIii. ToMy BoHa € 00’€KTOM CyBOpPOTO KOHTPOJIO 3 00Ky CIiBTOBapHCTBA.

Hopmu €Bporeiicbkoro CriBTOBapHcTBa MIOA0 KOHKYPEHIII MICTATBCS y
I'magi 1 Po3miny VI HoroBopy mpo €C, sika CKIamaeThes i3 IBOX CEKITI:

» Cekuist 1 crocyerbcsi KOHKYPEHTHHX HOPM, IO 3aCTOCOBYIOTBCS JO
MiATIPHEMCTB, Ta MICTUTH IBi OCHOBHI 3a00pOHHU: Ha YKJIaJaHHS yTOf
AQHTHKOHKYPEHTHOI'O 3MICTy, SIKi O MOIVIM HEraTHBHO BIUIMHYTH Ha
TOPriBII0 MiX Jepxkapamu-uieHamu (cT. 81°) Ta Ha 3/10BKUBaHHS
MOMIHYIOYHUM CTAQHOBHIIEM ITATIPHEMCTBOM y (opmi, IO MOXKe

HEraTUBHO BIUIMHYTH Ha TOpFiBHIO Mi)K ACPiKaBaMU-1JICHAMU (CT.
829, i

» Cexiist 2 MicTUTb CT.CT. 87-89°, siki CTOCYIOTBCS J€P/KaBHOI TOIOMOTH.

Y wiit wactmHi Oynme posrmgayro Cekmiro 2. Y mepmioMy po3mimi
QHATI3YIOTBCSI OCHOBHI HOPMH MaTepiallbHOTO Ta IPOLECyaJbHOrO IpaBa, MIo
MicTAThCA B TIoNIOkeHH:X JloroBopy npo €C. YV npyromy po3nuini Gyzne posrisHyTo
noJiTuky €Bpomneiickkoi KoMicii CTOCOBHO iMIIIeMeHTamii HOpM, IO CTOCYIOTHCS
Jep)KaBHOT JOIIOMOTH.

! Komumast cr. 3 (1) f). Hymepauist mosnoxens Jloroopy mpo €C B sOMy TEKCTi BifmoBizae
AwmcrepaamcekoMy JloroBopy Ta miaTBepKyeThes Himmpkum JloroBopom. 3 MeToro
HOJIETIIITA 3BEPTAaHHS 10 NPELEICHTHOrO IpaBa, IOPHIMYHMX MartepianiB Ta crarel,
BUJIaHHX /IO TOTO, SIK HaOyB YMHHOCTI Amcrepaamchbkuii JloroBip, y 3HOCKax 3a3HauyeHa
MOTIEpeIHs. HyMepalis KOKHOTO TOJOXKEHHS, fKa € MiiicHOI0 Bix 3acHyBanHsi €EC mo
HaOpaHHs YHHHOCTI MaacTpixTchkum JloroBopom.

2 Komumniit Posgin V

3 Komwmas cr. 85

* Komumss cr. 86

> Konuuwi cr.ct. 92-94
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Po3gin 1. Hopmu maTepianbHOro Ta npouecyarnbHOro
npaBa, WO 3aCTOCOBYHTbLCA Y chepi AepKaBHOI
gonomoru

1. Hopmu martepiansHoro npasa

OCHOBONOJIOXKHI ~ MaTepiajlbHi HOPMH  IIOJO  JEP)KaBHOI  JOIIOMOTH
BUKIaneHi y cr. 87. ®Dinocodis 1miei craTTi MoisTae y HACTYITHOMY: JepiKaBHA
JOTIOMOTa “MOJice 3aCMOCcO8y8aAmMuUcs AK opma npomekyionismy 0ns mozo, woo
CRpUAMYU HAYIOHATTLHUM SUPOOHUKAM, Hadasamu im nepeeacu y KOHKYDEHMHlL
bopomvOi, yHuKamu HeoOXIOHOI CMPYKMYPHUX NnepemeopeHb, Oisi NepeHeCeHHs
npobrem na KonKypenmie 3 inwux kpain.”' TakuM 9MHOM, JepikaBHa J0TIOMOTa, B
OCHOBHOMY, € HECYMICHOIO 3 TIONITHKOIO 3/I0pPOBOi KOHKYpPEHIIii, i CT. 87 MICTHTh
3arajbHy HOpMY, sika 3a00pOHs€ HagaHHS Takol JOIIOMOTH. 3a YMOBH 3MifiCHEHHS
cynoBoro koHtpoiro Cymom €C, Komicii Oyno HalaHO BHKJIIOYHE MOBHOBAKCHHS
IIOJ0 3IIMCHEHHS KOHTPOJIO 3a JOTPUMAHHAM wiel 3a00pOHHM, a TaKOXK
NOBHOBa)XCHHS 3000B’A3aTH JIep)KaBy-wIeHa, y pasi IMOPYLICHHS HEK 3a00pOHH,
MPUMUHATH HE3aKOHHY MisUTBHICTH Ta CTATHYTH 3 OeHedimiapiB cymu, mo Oymm
HE3aKOHHO TM BHIDIAY€HI BIANOBIAHO 1O CXEM HaJaHHSA JOIOMOrM 0O€3
HOIIePEeTHBOTO Y3ropKeHHs 3 KoMiciero.

dopma, y skii 3arajbHa HOpMa NIpO 3a00pOHY HagaHHS JepiKaBHOI
JormoMorn BukiageHa y cr. 87 (1), cBigumTh NMpo HEOOXiAHICTH 3aCTOCYBaHHS
OipII 00EPEKHOTO Ta THYYKOTO MiAXOIY IO BHPIMIEHHA IIHOTO MHTAHHA, HIX Y
BUIAJIKY 3a00pOHH aHTHKOHKYPEHTHUX YTOJI.

B ocraHHBOMY BHIJKy MH MaeMO CIpaBy 3 aOCOIIOTHOIO 3a00pOHOI0, 10
TSATHE HAKIAJCHHS Ha aHTUKOHKYPEHTHY YTOJly CaHKIIii, BIAMOBIAHO JI0 SIKOI yroja
ABTOMATHYHO BU3HAETHCS HEINCHOIO 1 BTpavae 3akoHHYy cuiy. Lls 3abopona mae
npAMy Iifo: OyIb-sKa 3allikaBlieHa ocoba MOKe BUMarat, mo0 (akT HeAiiCHOCTI
Oylio BCTaHOBJIIEHO HamioHaNBHUM cyxoM abo Kowiciero. [omo 3BiTbHEHB
(exemptions), nependauerux ct. 81 (3), To BOHN HamarThcs KoMiciero BHKITIOYHO
Ha BUMOTY 3aIliKaBJICHUX CTOpiH. BiAmoBimHO 10 mporecyatbHUX 3MiH, BBEICHHX
Permamenrom Pamm Ne 1/2003, i siki HaGepytp umHHOCTI 3 | Gepesns 2004 p.,
BIJIMTOBIAANBHICTh 32 OI[IHKY BiINOBITHOCTI Yroa KOHKypeHTHoMy mpaBy €C mo
MOYaTKy 11 BUKOHAHHS MMOBHICTIO JIITATHME Ha 3alliKaBlIeHE MiIPHEMCTBO.

! Kowmicist — 12-ta Jlonosixs (1982), 158
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VY BumangKy HaJaHHS IepXKaBHOI JOTIOMOTH Ji€ 3a00poHa, sSKa TIACHTh, M0
JiepKaBHA JIOTIOMOTa € ““...HecymicHow i3 CninbHum purkom...”, 6€3 3aCTOCYBaHHS
CaHKIIH y BUIIIAAI BU3HAHHS JOMIOMOTH HENIHCHOIO Ta i3 3HAYHUMHU OOMEKECHHIMHU
3aco0iB, 3a JOMOMOTOI0 SKHX 3allikaBlIeHI KOHKYPEHTH MOXYTh BHMaraTu
BIJKIMKAHHS JIOTIOMOTH Ta TOBepHEHHs KomriB. | mume Kowmicis € eaumHAM
OpTaHOM, SIKHH MOKE B pPaMKax IPOLEAypH, BU3HAYCHOI y CT. 88, BCTaHOBUTH (hakT
nopymieHHs 3aboponu, sxy wictuts cr. 87 (1). Bimepm Toro, Kowicis,
BCTAHOBHBIIHK, IO JOIOMOTa IiAmNamgae mmix 3a00poHy, BCTaHOBIEHY CT. 87,
3000B’s3aHa 3a BJIACHOK IHIMIATHBOIO Ta HE3AIEKHO BiI OyIb-SIKOi BHMOTH
3aIiKaBJICHOI CTOPOHM TEPEBIPUTH, UM TaKa JOMIOMOTa MOXe OyTH KBaji(ikoBaHa
SIK TaKa, 1o Tifnanae ma airo ct. 87 (2) ado (3).

PunkoBa exoHOMiKa, IO 0a3yeTbcs Ha HE BHUKPUBICHIH KOHKYpEHII,
nificHo € omamM i3 0Oas3uciB €Bpormefickkoro CIiBTOBapHCTBa, OJHAK CaMmoil
KOHKYPEHIIII HEHOCTaTHhO, 100 JOCATTH IIiNel, SKi IepeciigyroThcs
CroiBroBapucTBOM Ta BHKIaAeHI y cr. 2 Jorosopy mpo €C. “I'apmonitinuii,
30a1aHCOBAHUL MA CMANULL PO3BUIMOK €KOHOMIUHOI OisibHOCMI, BUCOKUL DIBeHb
3aUHAMOCMI Ma COYIANbHO2O 3AXUCMY, ... CIIUKULL Ma Heniognaonuil iHgaayii
picm, 8UCOKULL CIYNIHb KOHKYPEHMOCHPOMOICHOCI Ma KOHEEP2eHYIi NOKA3HUKIG
EeKOHOMIYHOI OIATbHOCMI, BUCOKUL PIBeHb 3AXUCMY Md NOKPAWEHHS AKOCMI
006KINIA, eKOHOMIYHA ma coyianvbHa iwmecpayis’ — OCh [IesKi 3aBIaHHS
CmiBroBapucTBa, TepenideHi y miif crarti. [epxaBHa nomomora Moxe OyTH
KOPUCHUM 1 HaBiTh HEOOXiTHUM IHCTPYMEHTOM €KOHOMIYHOI MOJITHKA ISt
JOCSITHEHHsI BUIE3a3HAa4eHWX Iinei. OTke, HEraTMBHa ONIHKA JAEp>KaBHOL
JIOTIOMOTH, sika 0a3yeThCsl Ha BIUIMBI TAakoi JOMOMOTHM Ha KOHKYpPEHIIIO, TIOBHHHA
OyTH TIOM’SIKIIIEHa, OCKUIBKH TOTPIOHO BPaxOBYBATH TAaKOX II€pPEeBari, siki BOHA
MOXe€ HajaTH B 0aratbox Bunankax. CTpyKTypHi IEpeTBOPEHHS y IPOMHCIOBOCTI,
3MiIIHEHHS KOHKYPEHTOCIPOMOXHOCTI mianpueMcTB CIiBTOBapHCTBa IMOPIBHSIHO 3
KpalHaMH TPETBHOTO CBiTy, O0poThOa 3 0e3pOoOITTSAM, PIBHOMIPHHI perioHaIbHHI
PO3BUTOK — IUBUJKE JOCSATHEHHS TaKMX LUIEH HaBpsAA UM € MOXIMBHM 0e3
BUKOPHCTAHHA X04a O NESIKHMX JDKEpen Jep)kaBHOI pomoMoru. Toi ¢axt, mo y
NEeBHUX BHUMaakax came CIiBTOBapHCTBO, BUTPAYalOYM BJIACHI KOIUTH, HAJA€
JOTIOMOTY, TIATBEPIIKYE, IO AONIOMOTa € He0OXiTHIM IHCTPYMEHTOM €KOHOMIYHOT
nomitHkdA. KpiM TOBHOBaXKeHHSI Ha 30iliCHeH s, KOHMPOIO 32 HAIAHHAM JIepKaBHOI
JONIOMOTH  JiepkaBaMu-wieHamH, JloroBip mpo €C 3rigHO i3 KOMIUIEKCHOIO
CTpAaTeTi€ro, CIPSIMOBAHOIO Ha JOCSTHEHHS PIBHOBArd MK MOTpedamMu KOHKYpPEHIIi1
Ta IHIDMMHA HE MEHII BaXKJIMBHMH COIUAJbHUMH UMM, Hajgae Kowmicii
MOBHOB&)XCHHS 3/IHCHIOBAaTH MOHIMOpUHZ GUKOPUCMAHMS TaKOi JIOTIOMOTH.
Kowmicis 3milicHIOE TiSUTBHICT 3 KOHTPOIIO Ta MOHITOPUHTY HAaJaHHS JTOTIOMOTH B
paMKax TONITHKH, sKa, K OyIb-sSKa TMONITHKA, IMJKOPSAETHCA PO3BUTKY Ta 3MiHAM
TEHJIeHIIIH, 6e3MmocepeTHRO OB’ A3aHUX 13 3SMIHHUMH €KOHOMIYHUMH, iICTOPHIHUMHA
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Ta TOJITHYHUMU YMOBaMH. Came TOMY L0 HOHiTI/IKy TaK BaXKO IIOACHHUTH
MMPOCTO0 OPUANTIHOK MOBOIO.

lonoBHy pone y mpomeci iMImieMeHTamii HOPMAaTHBHHX aKTiB y cdepi
Jep)KaBHOT JIOIOMOTH BiAIrPAalOTh JEPKABH-WICHH, SKi HAIalOThb JepKaBHY
nmoromory, i Komicist Ik KOHTpOITFOIOUHA opraH. BinmoBigHO 10 3aKOHONABCTBA,
IO PETYIIOE€ [iSUBHICTh IANPUEMCTB, Mii, IO € MPEeIMETOM pO3TILLy, €
pe3yIbTaTOM HE3aNEKHUX pillleHh ab0 MisUTBHOCTI MIATPHEMCTB SIK HE3aJIKHIX
cy0'ekTiB pHHKOBUX BimHOCHWH. CkiamHuii MexaHi3M BTpydaHHs CIIiBTOBapHCTBa
Ta/ab0 HaiOHAJBEHHX OpPraHiB BIaJH, 3a IOIMOMOIOI0 SKOTO PErYIIOEThCS
JisUTBHICTh MIIAIPHEMCTB, TapaHTye IOTPHMaHHA 3a00pPOHM AaHTUKOHKYPEHTHOI
nisuteHOCTI. Y cdepi AepikaBHOI JOMOMOTH MPEIMETOM PO3MILIAY € PillleHHS,
NPUHAHATI Jep>KaBHUMH OpraHaM¥ BIaJH, IO MaroTh ITyONYHMIA XapakTep Ta
BUKOPHCTOBYIOTh JiepkaBHI komrtH. OTKe, Ha NepLInil IIaH BUXOAATH BiJTHOCHHU
MK aepxaBoro Ta CHIBTOBAPHCTBOM. 3 TOYKH 30py HPOLECYalbHHX HOPM
CTAQHOBHILE 3aiHTEPECOBAHMX IIANPHUEMCTB (THX, XTO OTPHMYE KOPHCTH BiJ
JOTIOMOTH, Ta TX KOHKYPEHTIB), HE3BaXKal0UH Ha Te, 10 3 TOYKH 30py KOHKYPEHLl
caMe BOHO € TJCTaBOK Juisi BTpy4aHHs CHiBTOBapHCTBAa, BIAXOMUTH Ha JAPYrHi
IUIaH TIOPIBHSHO 3 THTAHHSAMH BIAMOBINANBHOCTI Jep)KaBH, SKa HEMPaBOMIpPHO
Hajgana pgormomory. JlepkaBHa JOIIOMOra, TAaKAM YHHOM, € BHHSTKOBO
Ha/IHAIIIOHATTFHOIO Cc(eporo, y sAKii KOHTPOJNb 3a IiSUTBHICTIO JepiKaB-uJICHIB
snpificarorore Kowmiciss Ta Cyx €Bpomneticekoro CriBTOBapuCTBa. 3 TOYKH 30PY
cyOcuaiapHOCTI 151 cepa HaJeKHUTh A0 BHKIIOYHOT KoMIeTeHIIi1 CiiBTOBapuCTBa.

OpnHak [e He o3Hayae, IO CHCTEMa HarIsily 3a JEep’KaBHOIO JOIOMOTORO,
ska Bu3HaueHa JloroBopom mpo €C, IPYHTYETbCSA JIMILE HA BUKIIOYHOMY
nmoBHOBakeHHI Kowmicii omiHIOBaTH BiAMOBIMHICTE OyIb-IKO1 JepKaBHOI JOMTOMOTH
BHYTPIITHbOMY pHHKY. QaKTHYHO, BCe OLIBIIE 3pOCTAa€ POIIb HAI[IOHATBHUX CYIiB.
Bonn moxnmkaHi 3axumaTtH iHTepecH (I3MYHHX 0cCi0 Ta KOHKYPEHTIB Bif
HEJIOTPUMAaHHS JCP)KaBHUMHU OpraHaMU BJIaJU IIPOLECYATEHUX BUMOT, BU3HAUCHUX
y cr.cT. 88 Ta 89. Pi3HHI MiX OIIIHKOIO JOITOMOTH MO CYTi Ta MPOIeCyabHUMHU
BUMOIaMH [0 il HamgaHHi B JESIKHX BHIIAJKax MOXe OyTH NOCHTh HEYiTKOIO.
HamioHanbHi cyam mepex THM, SIK BCTAHOBUTH HENOTPHMAHHS 3alliKaBICHUMH
Jep)KaBHUMH OpraHaMH BIIaJy MPOLECyalbHUX HOPM, siKi MicTathes y JloroBopi
npo €C, Tak camo, SK HEZOTPUMAaHHSA 3000B’SI3aHHSA ILOAO IONEPEIHBOTO
noBinomnenHs Kowmicii, MOBUHHI BU3HAYNTH, YM MAIOTh BOHHU CIIPaBy 3 AOIIOMOTOO
B po3yMiHHi loroBopy mpo €C. {00 BupimuTH 1e MATaHHS, HAliOHAJBHI CYIH
MOXyTh 3BepHyTHCS 10 Cyny €C 3 TNpoXaHHSAM IpO PpO3MIII CIPaBH Y
NPEIOJNIIHHOMY TIOPSIKY 3 METOI TIIyMadeHHs 3aKOHOIAaBCTBa €BPOINEHCHKOTo
CmiBroBapucTBa. TakuM YHHOM [TisUTBHICTH iHCTHTYHIH €C, K e mependadeHo
Horoeopom nipo €C, i miAIpHICTh HAIIIOHATBHUX CYAIiB €(PEKTUBHO IOETHYIOTHCS 3
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METOI0 YHi(iKOBaHOTO Ta 00’€KTHBHOTO MPaBO3acCTOCYBaHHA y cdepi mepxkaBHOI
JOTIOMOTH.

[omoxenns oroBopy npo €C cTOCOBHO AEp:KaBHOI JONMOMOTH iCHYIOTH 3
1958 p., xomm HabpaB uymHHOCTI JloroBip mpo €Bporeiickke ExonomiuHe
CniBroBapucTBo. He3zBakatroun Ha Te, IO BOHHU 3aCTOCOBYIOTHCS 3 TOTO 4Yacy, IIe
JOHEJaBHA IIi TIOJIOXKEHHS HE BHUKIMKAIN TAaKOi 3aliKaBICHOCTI, SIK, HAIPHKIA[,
3aKOHOJIaBCTBO, IO 3aCTOCOBYETHCA 1O [iSUIBHOCTI MIiATIPHEMCTB. 3BICHO, 1
Kowicis, i Cyn €C po3risiHynH TEBHY KUIBKICTh CIIpaB CTOCOBHO JEpKaBHOI
JIOTIOMOTH, aJe ISl KUTBKICTh OyJia pajiie HelpoIopIiifHOI0, K0 OpaTH 10 yBaru
peanbHUH BIUIMB JIEPXKABHOI JOIMOMOTM Ha KOHKYPEHHiI0. Bimbin Toro, mpomy
MHUTaHHIO, TAK 5K 1 MpoLeCyaJbHUM HOpMaM, JyXe OpakyBasio mpo3opocTi. Jlocuts
HU3BKUAM OYB TaKOX CTYIiHb 00i3HAHOCTiI TPOMAJICEKOCTiI CTOCOBHO MOJKJIMBOCTEH,
SIK1 JAFOTH I TTOJIOXKEHHS.

3a octamHi 10 pokiB BigOyBcS OUHAMIYHHN pPO3BHUTOK y IMIDIEMEHTAIil
TMOJIO’KEHD II0JI0 JIeP>KaBHOI JOMOMOTH. 3aBepIIeHHS! ()OPMYyBaHHS BHYTPILIHBOTO
PHHKY BUMarajio OuTbII 5KOPCTKOTO KOHTPOITIO 32 HisUTBHICTIO JAep)KaB-wWiICHIB y Mii
coepi. HaronomenHro Ha poii Ta BaXIIMBOCTI IUX IIOJIOKEHh 3HAYHOIO MIpOIO
crnpusB npornec o0'eqHanas Himewunnn, Ha skuit Oyno BUTpadeHO 3HAYHI KOIITH 3
JIep>KaBHOT JOTMIOMOTH Ha PECTPYKTYpH3aLlilo Taly3eld MPOMHUCIOBOCTI KOJIHITHBOL
HZAP. 3a ocrarni 10 pokiB 3Ha4HO 3pocia KimekicTh pimenb Kowicii ta Cyny
€pporeiicekoro CriiBToBapucTBa y 1ikd cdepi. CTymiHb 00i3HAHOCTI TPOMAICHKOCTI
TaKOXX 3pociia 3aBISKH ITyOIikarii HOpMaTHBHO-NIPaBOBHUX akTiB y OdimiitHoMy
Bichuky €pormneiicskoro Coro3y, a TakoXX 3aBASKH 3arajlbHOIOCTYITHOCTI pillICHb
Cyny €pomeiicekoro CmisroBapuctsa ta Cyny Ileproi [HcTanmii. 3a octaHHi 1Ba
POKHM TakoX OyJ0 3HAYHO PO3BHHYTO 3aKOHOIaBdy Oa3y. IIporecyansHi HOpME y
cdepi KOHTPOIIO 3a Aep KaBHOIO JIOTIOMOTOI0 Oynmm KomudikoBaHi B PermameHTti
Pamu Ne 659/99.! Bimem Toro, Permamentom Pamu Ne 994/98% Kowmicito OyIo
YIIOBHOBa)KEHO BCTAHOBJIOBATH TPYIOBI 3BIIBHEHHS i3 3a00pOHM, BCTAHOBIICHOL
CcT. 87, 00 EBHUX KAaTETOpil “TOPHU3OHTANBHOI JepKaBHOI HOTIOMOTH. 12 ciuHs
2001p. Kowmicis ©Ha migcTaBi 3a3HAYEHOTO ITOBHOBAXCHHS TPHHUHSIA TpPH
PernaMeHTH mono 3BUNBHEHb y BHUMAAKAaX HAJAHHSA AEPXKABHOI IOTIOMOTH JUIA
npodeciiftHoi OCBiTH, HalaHHA ‘‘HE3HAYHOI  Jep>KaBHOI [IOTIOMOTH Ta HaIaHHS
JIOTIOMOTH MaJIIM Ta CEPEIHIM IMiANMPHEMCTBAM.

' OJL 83 Bix 27.03.99
2 QJL 142 Bix 14.05.98
3 Permamentu NeNe 68/2001, 69/2001, 70,2001, Bei omyOmikoBani B OJ L 10 Bix 13.01.2001
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1.1. MOHATTA AepXaBHOI AONOMOIrM y po3yMiHHi ctaTtTi 87

Jomomora y po3yminHi cT. 87 — 1e “Oyap-sika JOMOMOTa, sIKa HAJAETHCS
JICP)KaBOIO-WICHOM a00 LUIIXOM 3alydeHHs JIep)KaBHHX pecypciB y Oyab-sKii
¢dbopmi, 1O BUKPUBIOE abO 3arpokye BHMKPHMBJICHHSM KOHKYpPEHLIl HUIIXOM
CIPHSHHS MEBHUM MIiAIPUEMCTBAM YM BHPOOHUIITBY NEBHHMX TOBapiB”. PirneHHs
Kowmicii Ta npeuenentne npaso Cyny €Bponeiicbkoro CriBTOBapuCTBa 3pOOHIIH
3HAYHHUI BHECOK y PO3'ICHEHHs 1[bOTr0 NOHATTS. OHAaK, HAaBITh ChOrOAHI, yepe3 40
POKIB IiCJIsl 3aKPIMJICHHS LIOTO MOJIOXKEHHS Y CT. 87, HEMOXIIMBO JaTH OCTaTOYHE
i BUUEpIIHEe BU3HAYEHHS HMOHATTA "1mornomora", sike MoxkHa Oyno 6 3acTocyBaTH y
KOXHiH cnpasi. Lle, ogHak, He € HenoiikoM. OCKUIBKH ysiBa JIep)KaBHUX OPraHiB
BJIaJi Yy TMOUIYKY HOBUX (pOpM JONOMOTH MiANPUEMCTBAM HE 3HAE MEXK, JIyXKe
KOpUCHUM € Te, mo iHcturynii ChHiBToBapHcTBa HE 3B’S3aHI YKOPCTKHM
BU3HAYCHHSM, sKe O JIO3BONIMIIO JAep)KaBaM-wiieHaM 0OiiiTh  3a0opoHy,
MaHIiMyJ0041 GOpMaTbLHUMH €JIEMEHTaMH [[bOT'0 BU3HAYECHHSL.

VY niii yactuHi y40oBoro mociOHWKa OyayTh IpOAHAIi30BaHi KIFOYOBI
€JIEMEHTH, SIKI CKJIaJaloTh JEp)KaBHY JOMOMOry y po3yMinHi JloroBopy mpo €C,
HIISIXOM JIOCJIPKEHHSI HACTYIIHUX 5 acIeKTiB:

BUOIPKOBICTB;

HaJIaHHSI [IepeBar, sIKi € HelPaBOMIPHUMH 13 KOMEPIIIHHOT TOUKH 30DYy;

>
>
» 3aJy4yeHHs Jep>KaBHHUX KOLITIB;
» BUKDPUBIICHHS] KOHKYPEHLIT;

>

BIUIMB Ha TOPTiBIIO Ha TepuTopii CriBTOBapHCTBA.

Tpeba HarosocutH, O LieH aHaANI3 MAa€ HAa METI JIMIe BU3HAYUTH KPHUTEDIi,
IO JI03BOJIATH PO3MEXKYBATH JEPXKaBHI 3aXO0JH, IO € "JA0MOMOrow" y po3yMiHHI
JoroBopy, i Aep:kaBHI 3aX0/H, AKi TaKUMU He €. Un Mae OyTu 3a00pOHEHMIA 3axXij,
KUl € “nonomoror” B po3yMinHi JloroBopy? Uu nmoBuHEH Takui 3aXil OTpUMaTH
nepesaru, BcraHoBieHi cr. 87 (2) ta (3)? Lli aBa nmuTaHHS PO3MIANATUMYTHCS Y
Po3nini 2.

BubipkoBicTh

[I106 BBakaTHCS IOTIOMOTOI0, AEPKABHUM 3aXill, HOGUHEH CRPUAMU NEGHUM
MATIPHEMCTBAM ab0 8upobHuymaey neguoi npooykyii. 1le TomoBHa puca, 3a KOO
PO3PI3HSIOTECS 3aX00U 3A2aibHOI NOAMUKY Ta 6ubOipKosi 3axodu, aapecoBaHi
BHU3HaUYeHNM OeHedimiapaM (TiAmpreMCTBaM, perioHaM abo Taily3sM), i 3arajioM He
JOCTYITHI BCIM TIIPUEMCTBAM, TEPUTOPialbHAM perioHaM abo MPOMHUCIOBHM
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rajxy3sM 3amikaBJIeHHX paepxaB-wieHIiB. [lepmn 3axoaM HE € JIONOMOIOK Y
po3yminHi [loroBopy, Toai SIK APYTi — IIe IOIOMOTa, 33 YMOBH HAasBHOCTI 1HIIIHX
ICTOTHHX PHC LBOTO MOHSTTS.

Pi3HHI MiX MU JBOMA KaTETOPISIMHU 3[JA€THCS JOCUTH IIOMITHOIO, ajie Ha
NPaKTULI IPOBECTH MDK HHMH MEXy IyXe Helerko. HaouHuUMHM mnpukiaznamMu
BUOIPKOBOI Jiep)KaBHOT JIOTIOMOTH €: iep)KaBHa JOIIOMOTa IIEBHOMY IiIIIPUEMCTBY,
TIEBHIH rairy3i IPOMHUCIOBOCTI, KOHKPETHOMY pPerioHy, abo KaTeropii mianprueMcTs,
BU3HAYEHIN 3a KpuTepisMu 00’eMy mignpueMmcTBa abo iHIMMMH EKOHOMIYHHMH
KpuTepisMu. HaodyHMMH TpHKIagaMH 3aXOMiB 3arajbHOi IIOJITHUKH, SIKi HE €
JOTIOMOI0I0 y PO3yMiHHI JloroBopy, Xo4a MOXYTh HaJaTH Cepilo3Hi IepeBaru
OeHeimiapam, € HACTYITHI:

» 3ax0/d CKOHOMIYHOI Ta MOHETapHOI MOJITHUKH, TakKi SIK 3HHKCHHS
BiJICOTKOBOI CTaBKM a00 3arajibHi IpOrpaMu 3 MiITPUMKH TEHICHIIII B
E€KOHOMIIII;

> 3aX0Id cOLjalbHOI IOJITHKH, TAaKi K 3arajibHe 3MEHIIEHHS BHECKIB
MIPALiBHUKIB Ha IPOTPAMHU COIIAIFHOTO 3aXHUCTY;

» 3axonau (icKanbHOI MONITHKH, TaKi SIK 3arajibHe 3MEHIICHHS OKPEeMHUX
BHIIB ITOJIaTKIB.

BubipkoBicTh, 0OIHaK, HE OLIHIOETHCS JIMIIE (GOPMAIBHO, B 3aJICKHOCTI Bij
TOTO, XTO € PEIMIIIEHTOM Jep)KaBHUX 3aXOJiB. 3axil Moxke OyTH mependadeHHit
JUTS 3aTaTbHOTO BUKOPUCTAHHS 1, HE3BaXKAIOUHU Ha Ie, OyTH BHOIpKOBHUM. Y crpaBi
Bin 1969 p. BcraHOBIeHHS ypsmoMm DpaHIlii MTEroBoi BiJICOTKOBOI CTaBKU IS
excrioptepiB kBamidikyBamocs Kowmiciero i Oyno miareepmkene Cymom €C sk
BHOIpKOBa JIOTIOMOTA, OCKUTBKHM HaJaHHA TaKoi JOTOMOTH He Oyno mependaveHe
JUISL TiANPMEMCTB, IO TIPAIOBAIM BUKIIOYHO HA BHYTPIIHIA PUHOK.' 3MEHUIEHHS
BHECKIB TPaIiBHUKIB Ha MPOTpaMy CTpaxyBaHHs BiJ XBopoOwu B Itamii — 3axin, mo
OyB BHTIIHIIIMM AJIS JKIHOK, HIJK YOJIOBIKIB, aje OyB 3arajJbHHM 3a XapaKTepoOM —
Oymo xBariikoBaHe sSK BHOIpKOBa OIIOMOTa, OCKIIBKA BOHO HaIaBajlo TepeBaru
HiJPUEMCTBAM, [€ TPALFOBAIN NEPEBKHO JKIHKHM (TEKCTWIIb, OMAT, B3YTTSA Ta
wkipranantepes).” Hemonasro, y 1999 p. cxema Maribel bis/ter (mporpama y
Benprii, sxa Oyma chopsMoBaHa Ha 3MEHIIEHHS BHECKIB IPAIiBHUKIB, SKi
BUKOHYBAJIM PY4HY POOOTY, Ha INPOTrpaMM COLHAIBHOIO 3aXHCTy, Oyia TaKoXK
KBaJidikoBaHa sK 1ormoMora B po3yMmiHHi JJorosopy. He3zBaxarouu Ha 00’ €KTHBHHIA
3MICT BW3HAYCHHS ,, NpayieHuK pyyHoi npayi”’ Ta BiICYTHICTh IMCKPEIiHHIX

' Cyn €C — Cnipasu 6 ta 11/69, Commission v. France — ECR (1969) ¢.523
2 Cyn €C — Cripasa 203/82, Commssion v. Italy — ECR (1983) ¢.2525

128



MIOBHOB&)XCHb y OPTaHiB BIIAA1, BUAIICHHS MEBHUX IPOMHCIOBHX Tally3ei i3 cxemun
Oyno pgocraTHiM, 1100 BCTAHOBUTHM ioro BubGipkosuii xapakrtep'. CyOcuuis
IpTIaHACBKOTO ypsily, HaJaHa AEp>KaBHOMY OPIaHOBI Ha MNPOBEACHHA peKIaMu
TOBapiB BiT4m3HAHOTO BHpoOHHWKA (“Buy Irish”), me Oyma kBamidikoBaHa sK
JIOTIOMOTa, OCKLUJIBKH 11 OyB 3aXi BUKITFOYHO 3arajbHOTO SaCTOCYBaHHH.Z Y 2001 p.
Kowmicis BcraHOBMIIA, IO 3aXiJl iITAMIHCHEKOTO ypsAy, CIPSIMOBAaHUI Ha BHXII (ipM
Ta poOOYOi CHIM 3 TIHHOBOi €KOHOMIKH IIISIXOM 3HIDKEHHS TOAATKIB Ta BHECKIB Y
(oHI coIiambHOTO 3aXUCTy, HE MOXKEe OYyTH KBaJi(iKOBaHHH SK JomoMora y
po3yMiHHI J[oTOBOPY, OCKUNBKH y JaHOMY BHUIAIKy HEe OYJIO TUCKpUMIHAILIT MiX
MiAPUEMCTBAMH 1 Jep)KaBHI OpraHu He Oyiaum HamiieHi AUCKpeliiHUMHA
MOBHOBa)KCHHSIMH.

[MignpuemMcTBO ab0 IMeBHa ranmy3b, SKi CTalOTh OeHediriapaMu BUOIPKOBOTO
3aX0[y, He 3aBXKIH € GOopMaNbHUMHU pelHnieHTaMu gornoMord. OfHaK iCTOTHHM, 3
SKOHOMIYHOI TOYKH 30Dy, € BH3HAUCHHS (aKTHYHOTO peLHMIieHTa. Y OaraTbox
Jep)kaBax-4eHaX B OCTAHHI POKM HaJaBaJIKCS IOJATKOBI MiJIBIM 0e3nocepeaHbo
CIIOXXHMBaYaM, SIK1 KYyITyBaJIHA TPaHCHOPTHI 3acobw, OCHAIIeHi
NpOTH3A0PYJHIOIOYMMH TPHUCTPOsIMU. Taki MiNbrH B JNSSKUX BHUIIAAKAX MOXKYTh
NPEICTaBIATH COOOK 3HayHy KOHKYPeHTHY IlepeBary Juli IIeBHOI raiysi
aBTOMOO11€0y1IBHOT IPOMHCIIOBOCTI, SIKa € TEXHIYHO TOTOBOIO JI0 ITOCTauyaHHS HA
PHHOK MOTPIOHOTO HPHCTPOIO, 1 SKa, B Pe3yNbTaTi 3aCTOCYBaHHS I[OTO 3aXOy,
(aktuHO crae OeHedimiapoMm momoMord. BuOipKoBiCTE Mae OIIHIOBATHCA 3
BpaxyBaHHAM CHUTYyalii B IHIINX Taly3sX aBTOMOOiIeOyOyBaHHS Ha TEpUTOPIil
CuisroBapucTBa. O4eBHIHO, HE MOXHA BUKIFOYATH Te, III0 TEXHOJIOTIYHA IIepeBara
HeBHOI rajysi € oOIPpYHTOBaHOK KOHKYPEHTHOIO IIEPeBaror, B pe3yJbTari 4oro
3aXiJl He MOYKHa BBa)KaTH JONIOMOro. He MoxHa, O/1HaK, 3arepedyBaTH, 10 3axXil
€ IIOTIOMOTOI0 Y po3yMiHHI J[oroBOpY, TiJIbKM Ha MIiACTaBi TOTO, IO BiH OJHAKOBO
3aCTOCOBYETHCS 0 BCIiX CIIOKMBAYiB.

Hesxi pimenns Cyny €C, IpuiHATI OCTaHHIM 9acoM, BHOCSTH YTOYHEHHS
IO TOHSTTS BuOipKkoBocTi. Y cmpaBi 1999 p. mono gisimeHOCTI ONNSS
(HamioHaJBbHA YCTaHOBA 3 COIIANIFHOTO 3aXHCTY B Bensbrii)’ Cyn TIOCTaHOBHB, IO,
SKIO 1151 YCTAaHOBA, HA/Ial09n (DiHAHCOBY MIATPUMKY (IIJIIXOM HAJaHHS BiICTPOUKH
MpaliBHAKAaM, SIKi 3aIli3HIIKCSA 13 BHECKaMH y (OHI COIIIAIFHOTO 3axHCTy),
KOPHUCTYETHCSI TEBHUM CTYNEHEM CBOOOJAM, 1[0 POOHTh MOXIIMBHM BHOUpaTH

' Cyn €C — Cnipasa 75-97, Belgium v. Commission — ECR (1999) ¢.1-2629

2 Cyn €C — Cnpasa 249/81, Commission v. Ireland (Kynyii Ipnandcwke) — ECR (1982)
¢.4005 Lleit 3axin, omHak, miamaB mix 3abopoHy 3a cr. 28 (komumHs c1.30) SK TOMH, IO
€KBIBAJICHTHUH KiJTbKICHOMY OOMEXEHHIO IMIOPTY.

3 Cyzn €C — Cnipasa 256/97 Déménagement-Manutention-Transports (DMT) — ECR (1999)
c.3913
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OeredimiapiB 11t HiHAHCOBOI MATPUMKHI Ta BCTAHOBJIIOBATH YMOBH, 32 SIKMX Taka
MiATPUMKA 311HCHIOBATUMEThCS, TaKa JIOTIOMOTa HE MOKE BBAYKATHCS 3arajibHOIO 32
IPUPOIOI0. AHATIONYHUM YMHOM B OCTaHHIX ABOX crpasax' Cyn €C nocTaHOBHB,
0 TUCKpeIiiiHe ToOBHOBaXkeHHsT MiHicTepcTBa mMpoMuciIoBocTi ITamii mo3BoisTi
BEJIMKMM MIAMPUEMCTBAM, HIONO0 SIKMX 3/IMCHIOBANacsi mpoleaypa OaHKpyTCTBa,
MPOJOBXKYBATH  BECTH  MiSTIBHICTE 32  CIICIIAIFHOIO  aJMiHICTPATHBHOIO
MPOLIEAYPOI0, XapakTepU3ye TaKWil 3aXHCT SK JOMNOMOrY 3 IPUYUHH HOTO
BUOIPKOBOTO XapakTepy. MoXHa NPHUITYCTUTH, 1110, BUPIIIYIOYH, 3aCTOCYBATH YU Hi
0 TIOOpUEMCTBA CIEMiadbHAN aAMIHICTpAaTHBHUN pexum, Minictp Oyze
KEpyBaTHCs MIPKYBaHHSIMH HAlIOHAIBHOT TPOMHUCIOBOI MOMTHKH. LlikaBuM
ACMEeKTOM [MX HEIIOJABHIX CIpaB € Te, [0 HAaBiTh MpaBHJAa 3arajbHOrO Ta
00’€KTUBHOTO 3aCTOCYBaHHS MOXYTh OYTH BH3HaHI BHOIPKOBHUM, SIKIIIO Aep>KaBHI
OpraHu KOPHCTYIOTBCS CBOOOJO0 i 110710 iX 3actocyBanHs. Tomy Kowmicis mae
NpaBO [JETAIbHO BHBYATH HAIIOHAIBHUN MPOLEC HPUHHATTS PIllleHb 00
3aCTOCYBAHHS TaK 3BaHMX 3arajbHUX 3aX0jiB, MI00 OILIHUTH, YK BOHH
mignagatumyth mig  cr. 87. 3a3HaueHe BHINE, OJHAK, HE O3HA4ae, M0
CriBTOBaprCTBO MOXE OIOCEPEIKOBAHO BHKOPUCTOBYBATH CTATTIO 87 JuIst
3MICHEHHS] KOHTPOJIIO 33 CGKOHOMIYHOIO Ta COIaJIbHOK TOJIITHKOK JepiKaB-
YJIEHIB.

Hananus HeBUnpaBaaHuX i3 KoMepuUiiiHOI TOYKHM 30py nepeBar

1106 BBaxkaTHcss BUOIPKOBMM 3aX0JIOM i OyTH JIOIIOMOTOIO, JiepKaBHHUN
3axi Mae Hazatu OeHediniapoBi mneBHy mnepeBary. Lls nepeBara mnoBuHHA
BIZPI3HATHCS BiJ 3BUYAiHOI KOMeEpIiiHOI mepeBaru, OTpUMaHOl B pe3yJbTari
C€KOHOMIYHOI JisIbHOCTI. HaOUHMM MPHUKIIAZOM TaKOTO BHIY MEPEBar € TPoIIoBa
cyocunisi abo, iHakmie, BUIUIaTa IIJNPUEMCTBY KOIITIB, HE IOB'SI3aHUX 3
npuaOaHHSIM TOBapiB a00 MOCIYT.

lle 3 camoro novarky, Hampukiaza, y crupasi 1961 p. 3a JloroBopom mpo
Caponeiickke CriiBToBapucTso Byriuia Ta craii’, Cyn €C mnocTaHOBHB, IO
HNOHATTS “‘0onomoea’” € 3HAYHO HIMPIIUM BiJ MOHATTS “‘cybcudis”. Cybcudis, 3a
302aNbHUM NPABUIIOM, BUSHAYAEMbCA AK NIAMINC 20MigKOI0 abo Hamypoio 3
Memow  NIOMPUMKU  NIONPUEMCMEA, | KU BIOPISHAEMbCS  6I0  NIAMENCY,
30iticHeH020 noxynyem abo cnosicusavem 3a npuobanns mosapie abo nociye, siKi
ye nionpuemcmeo eupobsic i Haoae. Jlonomoza € Oydce CXONCUM NOHAMMAM,
B0HA, OOHAK, MA€E HA Memi OOCASHEHHS 0COONUBUX YiNel, AKUX 30 36ULATIHUX YMOS
He ModicHa docsemu b6e3 donomou 3306wui. Tlonsmms donomoeu 6ce dic wiupuie,

' Cyx €C — Cnpasa 200/97 Ecotrade v. AFS — ECR (1998) ¢.7907 — Cyn €C — Cnipasa C-
295/97 Piaggio v. Ifitalia — ECR (1999) c. 1-3735
% Cyn €C — Cripasa 30/59 Steenkolenmijnen — ECR (1961) c.1.

130



HiJiC nouamms cyocuoii, momy wjo 00NOMO2d OXONIIOE He Julie NO3UMUBHI
nepegazu (cyocudii ax maki), aie maxoxc empyyauHs, AKi y b6azamvox gopmax
SMEHWYIOMb UMpamu NIONPUEMCMEA i SKi, He OyOyuu cyocudiamu y npamomy
PO3YMIHHI Yb020 C108d, MAIOMb NOOIOHULL XapaKkmep ma CAPULUHIOIOMb AHANO2IYHI
3 Humu Hacnioku”. 3BUTBHEHHS BiJ CIUIATH IMOJATKIB a00 BHECKIB 10 TpOTpaM
COIIANBHOTO 3aXHCTY UM 3MEHIICHHS PO3MIipy IHX MOAATKIB a00 BHECKIB, TIO3UKH,
HaJlaHi T HWKYi, HDK 3BHYAiHI KOMEpIIiiiHI BiICOTKH, BUIUIATH, CIPSIMOBAHI Ha
MOTAIICHHS IOPUIWYHUX 3000B’53aHb MIATIPUEMCTBA, MPOMO3MIIS OO0 MPOJIAKy
iHpPACTPYKTypH HiANpPHEMCTBAa (HEPYXOMICTh, NPHUMIIICHHS 3aBoay abo odicy),
Oe3omIaTHe HAJAaHHSA CUPOBHMHH UM ITOCTYT a00 1X HaJaHHS 3a I[IHOO, HIDKYOO BiJl
3BHYAHOT KOMEPUiHHOI I[iHA, — B KOKHOMY 3 IIMX BHIIQJIKIB OeHediliap oTpuMye
mepeBary, sKa € HE pe3ylbTaTOM BWIUIATH IE€BHHX KOINTIB, a pE3YyIbTaTOM
3MEHIICHHS! KOMEPIIIHHUX BUTpAT, 3 SIKUMH TAKOMY IiJIIPHEMCTBY JOBEJIOCS OH
3IIITOBXHYTHCS 3a 3BHYAHHX OOCTaBWH, 1 3 SKAMH 3iIITOBXYIOTHCS BCi HOTO
KOHKYpEHTH. be3cyMHIBHO, B yCiX IMX BHITAJKaxX Ma€ MiCIle HaJaHHs JOTIOMOTH.

IIpore, MOHATTS “nepegaca’” TaKOXK MOBHHHO OYTH PO3TISHYTO 3 IO3MIIi
Jep’KaBHUX OPraHiB Baju, sKi HANAIOTH Aonomory. Y cmpasi Denkavit 1980 p.'
Cyn €C po3MmexyBaB ‘“nepegasu, AKi Marwmv HA Memi CAPUAMU 0epI*CABI-YeH) V
O00CACHEeHHI NeGHUX eKOHOMIYHUX Mad CcoyianbHux yinel, i nepegazu, AKi €
KOMepYIHO 8UNPABOAHUMU Y MOMY PO3YMIHHI, Wo npusamue NiONPUEMCMEO A60
iHeecmop 6 noOiOHIU cumyayii makodxc Hadaau 6 auanociyni nepegacu”. B
OCTaHHbOMY BHWIIAJIKy HE HIEThCS TpO JepkKaBHy nomomory. B mepmomy x
BUIAAKY JMis JepXKaBW, SKa € BHUMpaBJaHa [EBHUMH EKOHOMIYHMMH abo
COLIABHUMH IUJSIMH, HE YPIBHOBAXXYEThCS BUKOHAHHAM OcHedimiapa, Sk e
BinOyBaeThCsI 32 YMOB 3BHYAHOI EKOHOMIYHOI MHisTBHOCTi. 3BITBHEHHS
OceHeimiapa BiJ TaKOTO BUKOHAHHS HAJa€ “nepesacy”’, ika € CYyTTEBUM €IEMEHTOM
JIOTIOMOTH.

Po3MexxyBaHHS TepMiHIB 3HAUIIIO CBOE BimoOpakeHHsA y crpaBi Van der
Kooy 1988 poky’. Y wiii chpaBi BMHUKIO HACTYIIHE NMTAaHHSA: YM BBEJEHHS
HiIBroBOro Tapudy ra3oBo0 Kommadiero, 50% kamitamy sKkoi BOJOAIIOTH 1
KOHTPOJIIOIOTH JiepskaBHI opranu Hixepianais, 32 BAKOPUCTAHHS MPUPOTHOTO ra3y
B Tewmisax HimeprmavmiB g Toro, mo0 BOHM HE TMEPEeXOAWIH Ha BYTULIA SK
IbTEPHATHBHY (OPMY OIAJICHHS, OyJIO BUIIPAaBJaHUM 3 KOMEPLIHHOI TOUYKH 30py
3axomoM. Slkmo O, BMXOISYM 3 MipKyBaHb 3BHYAifHOI KOHKYpPEHTHOI cTparterii
ra3oBOi KOMIIaHii, BiANOBiAp Oyla MO3WTHBHOIO, MUTBTOBHHA Tapud He Mir Ou
BBaxkatucs npomomoroto. Ame Cyn €C moctaHoBuB, mo Tapud OyB 3aHAITO
HU3bKHM 1, TAaKAM 4YHHOM, HaJaB KOMEpHIHHO HEBHUIIPAaBAaHy IepeBary

! Cyn €C — Cnipasa 61/79 Denkavit v. Italy — ECR(1980) ¢.1205
% Cyn €C — Cripasu 67/85 67/85 etc. van der Kooy v. Commission — ECR (1988) ¢.219
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MpaliBHAKaM TEIUTHIh 1 Ta30Biil kommaHii. OTxke, me Oyma momomora. Toi ¢akr,
mo comiameHi mimi abo mim 3axXUCTy HABKOJNHUINHBOTO CEPEAOBHING, SIKi
HepeciiyBaiics [pU BCTAHOBJIEHHI 1bOro Tapudy, MOIJIH BUIpaBIATH
BIIXWJIEHHS BiJl 3a0OpPOHHM [IOTIOMOTH € IHIOUM AacIleKTOM, SKHH ITIOBHHEH
po3risgaTrcs B KOHTEKCTI cT. 87 (2) abo (3).

[IpeneneHTHEe MpaBO MPOSICHWIO JEKiMbKa IHIIMX aCMEKTIB ITOHATTA
KOMEpLIiIHO HEBUITPAaBAAHOI IIepeBary. 3axijl € JOIOMOT00 HE3BAXKAIOYH Ha Te, 10
penHrIieHT 3poOWB BHECOK y HOTO (hiHAHCYBaHHS B SKOCTI CIUIATH JEP>KaBHOTO
nozaTky uu 360py.' Lle Takok CrpaBeIMBO, SKIIO PELMITIEHT MOBMHEH BYMHUTH
Oynmp-siKi 3ycTpiuHi mii IIT OTPUMAaHHS JOTIOMOTH: HANpHUKJIAl, pallioHali3yBaTH
ab0 PO3IMPUTH CBOE BUPOOHUITBO’. KIIIOYOBUM MOMEHTOM € BCTAHOBJIEHHS, YH
OTPHUMY€E DPELMIIEHT JOMOMOTH TIepeBary, sIky O BiH HE OTPHMaB 3a 3BHYAIHOTO
PO3BUTKY TOAIH HAa pPHHKY. BCTaHOBIEHHS LOTO BHMAaraTMMe HPOBEICHHA
MOPIBHSAHHA DELMITIEHTa 3 MIANPUEMCTBOM, SKE IPANIOE B 3BHYHHX PHHKOBHX
ymoBax. 3 miero metoro Kowmicis po3pobuna “mecm npusammuoeo insecmopa ”, Skuit
BUKOPHCTOBYETHCS, HANPHKIAA, AT BHU3HAYEHHS TOTO, YW MOAIOHE HaJaHHA
KOIITIB MiIIPUEMCTBY MaJlo O CEHC, AKII0 O Ha MICIi JepkaBu OyB TpPHUBATHHI
IHBECTOP, KNIl KEPYETHCS 3BUUAHUMM KOMEPUIHHUMH MipKYBaHHIMH, HE Oepydn
0O yBarW CoOMiaNbHI, NONITHYHI, abo ¢imaHTpomiuHi acmektu. Jlyke dacTto
3yCTpIHalOTBCS BHIAAKK TNPHAOAHHS [epXKaBOI0 TIpaBa ydJacTi y Kamitaui
mianpuemcTBa. Kowmicis y CBOilf TpakTuIli po3pi3HSE yuacms Ha niocmasi
ingecmyeanms, siIka PeryroeThCs IPUHIIUIIOM CBOOOIN PEKUMY BIACHOCTI 3T1AHO 31
cr. 295, i Tak 3BaHy yuacmb O NOPAMYHKY, KOJM KAIiTal iHBECTYEThCS He
BIATIOBIZTHO /IO 3BHYAHHMX MPAaBHJI, AKi CTOCYIOTHCS KOMEPLIHHOTO PH3HKY, a JUIs
JOCSATHEHHS 1HIWX ITeH, HAPUKIIA, 3MEHIIESHHS 3a00pTrOBaHOCTI i IIPHEMCTBA
IIAXOM 30UIbLIeHHs Kamitany'. Y cnpasax Boussac® Ta Alfa Romeo® Cyn €C
3aCTOCYBaB IIel TECT, yTOYHMBILIY, IO TOPIBHSIHHS HOBHHHO NPOBOJMTHCS HE i3
3BHYAfHUM 1HBECTOPOM, SKHH PO3MICTHB CBil KaIliTal Ha KOPOTKHHA dHac, a 3
“npusamnum  nionpuemcmeom abo 2pynorw NiONPUEMCmS, AKi  NPo80O0sAmb
CMPYKMYpHY, Mmacwmabny abo eany3esy HOMMUKY [ AKI Kepylombcs Memoio
OMPUMAHHI 00820CMPOKOB020 NPUOYMKY .

“Tect mpuBaTHOTO iHBecTOpa” Oynmo mommpeHo Kowicieto i Ha gioHocumu
Mide Oepoicasoio ma nyOnidHuMU KoMnauiamu y cgepi eupobruymea. bynb-sxe

' Cyn €C — 78/76 Steinicke v. Germany — ECR (1977) ¢.595

% Cyn €C — Cnipasa Intermills v. Commission — ECR (1984) ¢.3809

3 Kommmms ct. 222

* Ius. Npwamwmm Komicii 3 myGniumoro vax6anus kamitany Bulletin EC 9-1984
> Cyn €C — C-301/87 — Boussac — ECR (1990) c. 1-307

8 Cyx €C — C-305/89-Alfa Romeo — ECR (1991 P.1-1603
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BJIMBAaHHS KOLUTIB JIEPXKaBOKO y Taki IIANPUEMCTBA BHMAarae NpoBEICHHS aHaJli3y
PHU3UKY i MOXKIIMBOTO pe3yiIbTaTy MPOoeKTy. [HBecTop Mae mupoKuit BHOIp i, 3BiCHO,
MOJKEe 3BaKUTHUCS Ha Jy)Ke BUCOKHH KOMEPLIHHHI PU3HUK, OYIKYIOUH HO3UTHBHOTO
pe3ynbTaTy. SIKIo, oqHaK, HeMae 00’ €KTHBHUX ITIACTAB CHOMIBATHCS BiAMOBIIHOTO
NOBEPHEHHSI KOLITIB, MPUITHATHOTO JUIS PUBATHOTO iHBECTOPA, MH MAa€EMO CIIPaBY
3 gomnomororo. 11106 3abe3neunTH 3aCTOCYBaHHS ITOJIOKEHb CTOCOBHO JOIOMOTH
TaKOX 1 y mmx Bumagkax, Komicis mpuifHsina crnienianeHy JupexktuBy Ne 80/723
IIOJI0 TIPO30POCTI, sIKa BUMarae MopivHOro HajauHs Kowicil aepikaBoro-4IeHOM
nmoBHOI1 iHpopMamii Tpo (iHAHCOBY IisNBHICTH, fKa TIiependadae HaITaHHS
JepKaBHUX KOIUTIB ITyOIiYHAM HignpueMcTBam. '

“Tect mpuBaTHOTO iHBECTOpa” 3aCTOCOBYETHCS HE TITBKH 1O BHECKIB Y
KariTan a0 IHIMUX BIMBaHb KOINTIB, a TAaKOX MO IHMHUX (piHAHCOBUX 3aXO[IiB,
TaKUX K TIO3WKH il HU3bKHUH BiICOTOK, HAJAHHS TapaHTil, meperisiy (iHaHCOBUX
ymoB. [Ipo TpymHOIIi 3acCTOCYBaHHS IIBOTO TECTy Yy TaKHX CHTYaIlifX MOXKe
cBimuuty cnpasa Icnanis npomu Kowmicii®. Icnanchka KoMMaHis, nepebyBarouu y
CTAaHOBHIII THMYacoBOi HEIUIATOCIPOMOXHOCTI, 3IIHCHMIIA PEeCTPYKTYpH3aIliio
BIacHOTO (poHIY 3apoOITHOI TJNIATH i COWiaNbHMUX BUIUIAT 3 JBOMA JEPKaBHUMHU
opranamu. Kommasii Oyito 103BOJICHO pO3CTPOYMTH IIi BHIDIATH 32 YMOBH CIDIATH
9% piuanx. Ilpore Kowmicis kBamidikyBama me sSK JOIMOMOTY, OCKIJIBKHM JaHa
BIZICOTKOBa CTaBKa Oyia HabaraTto HIDKYOIO, HIX Ta, Ky BCTAaHOBIIOIOTH OaHKH.
Cyn €C ne mpuiiasaB Touky 30py Kowmicii. BiH mocTaHOBUB, 10 IepKaBHI OpraHA
MO CyTi HE BHCTYHAJH SK TO3WKOMAABIl, OCKUIBKA BOHHU TiNBKH JTOMOBWIIUCS TIPO
3MiHy YMOB, sKi BCe X INepeadadand MOBEpHEHHsS iCHyrounx OopriB. B takomy
pPO3YMiHHI 3axif BIATOBiaB TOBEdIHI, Ky MOXXHa OYJIO OYIKyBaTH BiJ
MPHUBATHOTO KPEAUTOPa Y PHHKOBUX YMOBAX.

TpynHomIi, sSKi CTBOPIOE TaKWH MiAXiN, i SIKi MOJSATAIOTh y 3AIMCHEHHI
MOpIBHAHHSA 13  3BHYaWHUM  IIOPUEMCTBOM, OyiaM  NPOJEMOHCTPOBaHI
I'enepamparM  AnBokatoM  JDKeiikoOcom y HOro BHCHOBKAaX CTOCOBHO
BumIe3a3HadeHoi cpaBu DMT. Tak, 6e3CyMHIBHHM € Te, IO TIPUBATHUH KPEAUTOP
y IeSIKMX BHIaJKaxX MOXKE HaJaTH IepeBary 3MiHI yMOB IOBEpPHEHHs Oopry, a He
BUMaraTi BHU3HAaHHA OopkHHKa OaHKpyTOM. JlepXkaBa MOXE MOBOJHUTHUCH
aHAJIOTIYHO, HE HAJIAI0YH IPH I[bOMY JOonoMoru. Ane Tpeba TakoXX BH3HATH, IO Y
IHIIMX BUIAAKaX NPUBATHUH KPEIUTOP MOXE AINTH BHUCHOBKY, IO CHTyamis €
HACTUIBKH KPUTHYHOIO, IO KpaIlle MOBEPHYTH X04a 0 YaCTHHY KPEAUTYy HUITXOM
nikBiganii 6opxkauka. Llei aHamiz Moxke OyTH 3acTOCOBaHMH 1 IO Iiil IepKaBH.

' Lto Jlupektnsy 3mineno y 1993 p. dupekrusoto 93/84 Bix 30.09.93 — OJ EC L 254 Bix
12.10.93
% Cyn €C — Cripasa — 342/96 Spain v. Commission — ECR (1999) c. 1-2459
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SIKII0 Takuil BUCHOBOK € BIPHHM, JOMOMOIOK) MOE BBa)KATHCS HAJaHHS OY/ib-
SIKAX TTJIBT.

Jomomora Mae miepeciigyBatu neBHy ekoHoMiuHy MeTy. CyOcumii, HamgaHi
¢ismgEEM  oco0aM, peNriiHUM 1 KyJIbTypHHM YCTaHOBaM, HE BBa)KarOTHCS
JIOTIOMOT010 Y po3yMiHHI JloroBopy. SIkimo, ogHaK, Taka CyOCHIisl TaKOXX MaTUMe
eKOHOMIUYHUH edekT, BOHa MOKe NPU3BECTH 10 3acTocyBaHHsA cT. 87. Lle
CTOCYEThCS, HANIPUKJIIA I, CyOCHIIH A My3HIHHX acolliamii abo OmepHUX TeaTpis,
Jie KyJIbTYpHHUH acTieKT He BUKJIIOYAa€E €KOHOMIYHOTO BIUIMBY CYOCHI.

JIOHOMOF?I, HaJaHa AepkaBaMU-1JICHAMU a0o0 3a PaXYHOK JI€p:KaBHUX KOIITIiB

Crartss 87 3aCTOCOBYETHCS IO JIOTIOMOTH, HAOAHOI Oepiicasamu-4ieHamu
abo 3a paxyHox 0epicasHux Kowimie, BKIIOYAIOYH BUIAKH, KOJIW BOHA HAJIAE€ThCS
Jep)KaBHUM ~ ab0  NpHUBaTHUM  OPraHOM, YIOBHOB&XCHUM  3I1HCHIOBATH
a/IMIHICTPYBaHHS JIOTIOMOTH.

[Tix MOHATTSM ,,iepkaBa-4jieH” pO3yMilOThCS BCI IEHTPAJIbHI OpraHu BiaJu
(mapyiamMeHT, ypsia, MiHICTEpCTBa, (elnepanbHI OpraHd BIaad JCP)KaB-wiICHIB 3
denepanpHOIO  (OPMOIO  JIEPIKABHOTO  YCTPOIO, 1HINI IIEHTPAIbHI JepiKaBHI
yCTaHOBU 200 opraHd Biajan). Lle MOHSITTS Tak0X OXOIUTIOE MICIIEBI OpraHu BIIaad
(perioHu, MPOBIHIIT, MYHIIIUIATITETH, JACTAPTAMEHTH TOIIO), JACPKaBHI acowiaril
abo Jiep>kaBHI OpraHM, SIKi BUKOHYIOTh II€BHI Tayly3eBi 3aBIaHHs (HaIllpUKIa,
yIpaBiliHHS TOpTOM abo aeporoprom). HaBiTh pomomora, BHUIUIaueHa He
Oe3mocepeIHbO 3 JCPKaBHUX KOIINTIB, a, HANPUKIAJ, MPUBATHUM OaHKOM, SKHUI
KOHTPOJIFOETBCS  JIEPKABHUMH OpTaHaMH  BJIaJd, € JIEPKABHOK JIOTIOMOIOKO'.
[IpoOnemHicTh OCTaHHBOI CUTYyalil MOJSATaE y TOMY, LIO DIlICHHS MPO BHIUIATY
KOIUTIB NpUiiMae JiepkaBa, aje KOUITH HAaAXOAATh HE 3 JIepXKaBHOro Orokery. Y
cnpasi Caisse Nationale de Crédit Agricole* Cyn BU3HAB HE3aKOHHOIO BMILIATY
IPOLIOBOI JOIIOMOTH, 3[iMCHEHOT MM (paHIly3bKUM OaHKOM, HE3Ba)XKalouu Ha Te,
10 KOIUTH HaJiiIuIK 3 pe3epBiB mpuBaTHUX (GoHIIB OaHKy, a HE BiJl JEpKaBH 5K
Takoi. Bumnatu, ojHak, 3MIHCHIOBAIKCS 3a PIIICHHSIM JiepXKaBu Ta 3a ii 3rogu. Y
NoAiOHMX crpaBax IOTPIOHO TMEpeBIpATH, YU MOBEAIHKA MIiANPUEMCTBA €
pe3yNbTaToOM He3aJe)KHOro pillleHHs i opraHy yNpaBiliHHS, Y, MOXXJIHBO, BOHA
3yMOBJICHa HEOOXIJHICTIO BHKOHAHHS IPUITUCIB OpraHy Jep>KaBHOI BIaJH, SKUH
3JIfICHIOE KOHTPOJIb 32 i JIIPHEMCTBOM.

Mu MaeMo cripaBy 3 JIOIIOMOTOIO HaBiTh TOJI, KOJH JEP>KaBHI KOIITH Ile He
BUTpayeHi, OJHAK OE3CYMHIBHOIO € MOXJMBICTH IX 3aiydeHHs. Ilpuxiamom
noiOHOT JIep)KaBHOI JOMOMOTH € BUIMAJOK HAJaHHS JIEPKABOK BHOIPKOBOT

! Cyn €C — Case C-303/88 — ENI-Lanerossi — ECR (1991) ¢.1433
% Cyn €C — Cripasa — 2990/83 Commission v. France — ECR (1985) c. 439
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(inancosoi rapantii mignpuemcty'. TIpo6aeMa BUHMKAE, KOIM JEp:KaBHUM 3aXil
He € (iHAHCOBUM, HAIPHUKJIaMd, y BUIAJIKY BHOIPKOBOTO 3aKOHOJABYOIO 3aXONy Y
cdepi cormiampHOrO 3axucty. [lepeBaru i 3alliKaBIeHUX MiAMPUEMCTB, & TaKOXK
HEraTHBHMII BIIMB Ha YMOBH KOHKYPCHIIi € OYCBHIHHMH, ajle y LOMY BHIIAJKY
CKJIAJHIIIIC BCTAHOBHTH (DAKT 3aTy4eHHs JepiKaBHUX PECypCiB.

B mpoMy KoOHTEKCTI HEeoOXimHO 3rajgatd IBi cmpaBu: Sloman Neptun2 Ta
Viscido v. Italian Post’. 11106 oTpuMary J0IOMOIY y pO3yMiHHi cT. 87, nep:kaBHa
a00 mpuBaTHa OpraHizallis IIOBHMHHA BHCTYNHTH TaK 3BaHUM 'KaHaJoM" IUIs
JepKaBHUX KOWITiB. Y CHTYyalii, Mo ckiamacs y cupasi Sloman Neptun, komu
BJACHUKH KOpaOIliB, IDIaBalOYM IMia mpanopoM HiMmeyuwHwW, Mamm mpaBo HE
3aCTOCOBYBATH IICBHI IIOJIO)KCHHSI HIMELBKOTO 3aKOHOJABCTBA, LIO CTOCYIOTHCS
COLIANBHOTO 3aXWCTy TPAIliBHUKIB, 0 iHO3EMHHX eKiMaxiB (3 KpaiH, IO He
BXo#iTh A0 CriBTOBapHCTBa), BIaCHHUKaM He Oyno HamaHo (OesmocepenHbo abo
OIIOCEePEIIKOBAHO) HISKMX IepeBar 3a PaxyHOK JAEp)KaBHUX KOLITIB. AHAJOTi4Ha
CUTyalis Majla Micie y cmpasi Viscido. 3BinbHeHHs (exemption), niependaveHe
3aKOHOAABCTBOM ITamii mo BinHomeHHI0 &0 IlomrToBoro YmpaBiiHHSA IIOJO
MOXIMBOCTI HE JOTPUMYBATHCS 3arajbHOi 3a00pOHH 110 YKJIAJCHHIO TPYIOBHX
KOHTPAKTIB Ha BH3HAYECHHI CTPOK, HE MOXXKHA TIYMauuTH SIK JOIIOMOTY, HaBiTh
AKIIO II€ 3BUTHHHUJIO TIEBHE MIATPHEMCTBO BiJ (pIHAHCOBOTO TATAps, KU HECYTh
pemta mignpuemctB. Taka mepeBara (akTHYHO He mepemdavana IepeBeICHHS
JepKaBHAX KOIITIB Ha paxXyHOK MiJIPHEMCTBA. BaXJTMBO BIAMITHTH, MIO
apryMeHTH, HaBesieHi ['eHepanbHUM AznBokataM JIkelkoOcoM, CTOCYBAIICh METH
Takol TepeBard, sKa MoOJATana y IIOJETIeHHI mepeTBopeHHs I[lomroBoro
VYnupaiiHHA y MyONivHE MIANPHEMCTBO. BTpadeHi MomaTKOBI HAAXOPKEHHS abo
BUTpATH, TOB'A3aHI i3 pocToM Oe3poOITTS, M0 CTadH PE3yNTATOM TPYAOBHX
KOHTPAKTIB, YKJIaJCHUX Ha BU3HAYCHHH CTPOK, Oynu “npumamarnni cucmemi, a He
3acobam Hadanus ocobausoi nepesazu’”.

[poti Takoro oOMeXeHOro TIyMadyeHHs CT. 87 BHCYBAJIHCS 3allepedeHH,
MOTHBOBaHI THM, IO JEp)KaBU-WIEHH MOXYTh NpoOyBaTH OOIHTH cHCTeMY
KOHTPOJIIO 32 JICPKABHOIO JOIIOMOrOI0, LUISIXOM 3aCTOCYBaHHS 3aXOHiB He
(hiHaHCOBOTO XapakTepy, sKi, MPOTe, HETaTHBHO BIUIMBAIH O HAa KOHKYPEHIIIIO.
IIpore, no mporo uwacy Cyn €C Bimxmmsa Oyap-ski cripodom Kowmicii cTBopuTH
TIOHATTSA “3aX00Y, eKBIBANeHMHO020 0epicasHili donomosi”. Y HeIOaBHIN crpasi

' Cyn €C — Toeauani cripasm: cripaa 329 /93 Germany v. Commission, cripasa C-62/95
Hanseatische Industrie-Beteilingungen v. Commission, cmpaBa 63/95 Bremer Vulkan
Verbund v. Commission — ECR (1996) c. I-5151

% Cyn €C — Cnipasu C-72 ta 73/91— Sloman Neptun — ECR (1993) c.1-887

3 Cyn €C — Cnpasu C-52 to 54/97 — Viscido v. Ente italiano Poste — ECR (1998) ¢.1-2629
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Preussen Eliktra v. Schlesvag' Cyn €C BiXunuB HACTYIIHUI apryMeHT: OCKLIbKH
JOXOIM JEpXKaBH SIBHO OTPHUMaHI 3 NPHBATHUX JUKEpeNl IUIIXOM CTSATHEHHS
MOJATKIB, €KOHOMIYHI TepeBard, M0 HAIalOThCsA B pe3yibTaTi He (icKaIbHOTO
3axX0[y, 3aBKIH OTPUMYIOTH (Pi3mdgHI 0coOW i, omocepenkoBaHo, AepkaBa. s
BCTaHOBJIEHHs (akTy HajaHHs xaepxkaBHoi ponomorn Cyxn €C Bumarae, mo0
Oe3mnocepenHiit a00 omocepeIKoBaHUI IepeKas Aep>KaBHUX KOMITIB OyB MOKIHBUM
JIMIIE TOTEHLIITHO, ale 3 YiTKMM 3aIy4eHHSIM JepyKaBHHUX KOIUTiB.

BukpusB/ieHHsI KOHKYPeHIil

{06 nepkaBHa momomMora Mmijmajiga MijJ 3aCTOCYBaHHS CT. 87, BOHa Mae
BUKDHUBIIIOBAaTH a00 CTBOPIOBATH 3arpo3y BUKPUBIEHHS KOHKypeHuii. IcHye
3arajibHa TPE3YMIIIisA, MI0, SKIIO JOMOMOra 3MIIHIOE MO3UINT ITiJIPUEMCTBA
NOPIBHSHO 3 IHIIMMHM HiANPUEMCTBaMH, TO BIIOYBAa€ThCS  BHUKPHBICHHS
KOHKypeHIii.? SIk y BUMajIKy 3aCTOCYBaHHS NPAaBUJI KOHKYPEHII] /10 Ti/IIPUEMCTB,
TaK 1 y BHIIQJIKy HaJaHHsS JEPXKaBHOI JOIMOMOTH HArojoc poOUTHCS pajiie Ha
NOTEHIIMHOMY BIUIMBI Ha KOHKYPEHLIO, HDK Ha (aKTUYHOMY il BHKPHBJICHHI.
3ax0/i MAaTUMYTh MOTCHIIHHI AHTUKOHKYPEHTHI HACIIJIKH, SKIIO MOXHA JIOBECTH
JIOCTaTHIO WMOBIPHICTh BUKPUBIIEHHSI KOHKYPEHIIi] y OIM3bKOMY MaiilOyTHbOMY ITij1
ix BrumBoM. Llst fiMoBipHiCTH MOBHHHA OyTH JOCTaTHRO 00’ekTHBHOK 1 Komicis
Ma€ IOBECTH MPUYUHHO-HACIIJKOBUI 3B’SI30K MiX JOIMIOMOIOI 1 MOTEHI[IHHUM
BUKPHUBJICHHSIM KOHKYPEHIII.

Y Bumanky HagaHHs jgormomord Kowiciss Takok TMOBHHHA BU3HAYUTH
“gionosionull punok mosapy”’ i “6ionosionuti eeoepagiunuil punox”. Jlns
BU3HAYEHHsI MEPILOro JI0 yBaru OepyThCsl TOTOXHI 1 B3a€MO3aMiHHI ToBapu abo
nociayrd 3 00Ky momuty i mpomo3uiii. CTOCOBHO BiAMOBIAHOTO reorpadiyHOro
PUHKY: 3a3BUYail BHM3HAETHCSA, M0 SKIIO 3aXiJi HEraTMBHO BIUIMHYB Ha
MiANPUEMCTBA TPUHANMHI OJIHI€T JEp)KaBU-WICHA, TO MAa€ MiCIle BUKPUBJICHHS
KOHKYPEHII.

Cyn €C 3aiiHSB TMO3WIlI0, 3TIJHO 3 SKOK HAaBiTh BIJHOCHO HE3HAYHA
Jiep)KaBHa JIONIOMOTI'a MOXK€ BIUIMHYTH Ha KOHKYPEHLII0 1 TOPTIBIIO MiX
nepxaBamu-uieHamu. Y cnpasi ENI-Lanerossii Cyn €C I0CTaHOBHB, IO
JIOTIOMOT'a  MiIIPUEMCTBY, YacTKa SKOro ckiagana Jjwuie 2.5% BiJ BChOTO

! Cmpasa C-379/98-ECR (2001) c.I-2099 — Himeupkuii 3akOH BHMaraB, m00 KOMIaHii-
IUCTPUO'IOTOPH  €JIeKTPOCHEPril KyIMyBaJd Yy BHPOOHMKIB HEOOXigHY €Hepriio 3a
(hikcoBaHMMHU LiHAMH, KOPUCTYIOUHMCH 3JaTHHMH A0 BiJHOBICHHS JDKEpelIaMH €Heprii, i
3000B’513yBaB BHPOOHMKIB YacCTKOBO KOMIIEHCYBAaTH IOAATKOBY BapTIiCTh 3 IOTOJHKEHHX
TDKepelt.

% Cyn €C — Cnipasa 730/79 Philip Morris v. Commision — ECR (1980) c.1981

3 Cyn €C — Cnipasa C-303/88-ENI-Lanerossi — ECR (1991) ¢.1433
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iTaniichkoro BUpOOHHUIITBA YoJoBidoro omsary ta 0.33% Bim 9acTku iTamificbKoro
eKCTIOpTY y Wil ramysi, MOIJla BIUIMHYTH Ha KOHKYPEHIIIO 3 MPHUYMHM 3HAYHOI
TOPTiBIIi I€I0 TPONYKIIED MK JAepkaBaMHU-WieHaMH. Taka TMo3uIis Oyna
miarBepkeHa CymoMm meprnoi iHCTaHNii y HemaBHIN cmpai Viaams Gewest'.
Benprificpka aBiamniiiHa KoMIaHis — OeHediIiap JOTIOMOTH — BUCIOBHIIA TIPETEH3II0,
10 BOHA OTpHMaja Ay)Ke He3HauHy repeBary (“mekiipka (paHKiB Ha macaxupa’),
sKa HE 3aXUCTHUTH ii Bifl 3arpO3HM HEIUIATOCIIPOMOXKHOCTI. 3rifHO 3 pimeHHsM Cymy
MepIIoi 1HCTAHWIl “y 6unaoxy, AKWO opeanu O0epiHcagHoi 61a0u CAPUSIOMb
nionpuemcmey, saKe npayloe 8 2any3i, Wo Xapakmepuzyemuvcs HCOPCMKOIO
KOHKYDeHYI€, Hadawouu oMy nepesacu, ICHYE GUKPUBTIEHHSA KOHKYpenyii abo
PUBUK  MAKO20 GUKPUBNIEHHA. Y 6unaoky, Koiu nepegacu € He3HAYHUMU,
KOHKYPEHYisi GUKPUBTIOEMbCS ) MEHUWOMY 00CA3i, aie 8ce JHC BUKPUBTIOEMbCAL.
3abopona cmocyemvca OyOv-aK0i 00nOMO2U, KA BUKPUBTIOE AOO 3a2POdHCYE
BUKDUBIEHHAM KOHKYDEHYil, He3anexiCHO 8i0 pi6HA BUKPUGIEHH:, NOKU BOHO
8NIUBAE HA MOp2iento mixc Oepocasamu-ynenamy”. TloniOHIM YHHOM y cHpaBi
Regione Autonoma Friuli Venezia Giulia v. Commission® Cyn Ilepimoi Inctanuii
MOCTaHOBUB, IO HABiTh JyK€ HE3HaYHA JJONIOMOTa MOJE 3MIIHUTH CTaHOBHILE
MICIICBUX MIANPHEMCTB, SKi 3aiMalOThCS ABTOMOOUTHEHUMH TepEeBE3CHHIMM,
Oepyun 110 yBarm CTPYKTYypY €BPONEHCHKOTO PHHKY, SKa XapaKTEPU3yeThCS
BEJIMKOIO KUTBKICTIO HEBEITUKHX ITiATIPHEMCTB.

He#t mixxin He MOBHICTIO Biamoimae mpaktumi Kowicii, sxiit Paga namana
MOBHOB&KEHHA POOUTH TAKETHI 3BUIBHEHHS M0N0 “HE3HAyHOi” momoMoru (de
minimis). Jlani Mu poaHaNi3yeEMO IF0 TPaKTHKY, sSKa 3apa3 MOBHICTIO odopMIieHa
HOBUMH peIJJaMEHTAaMH, a 3apa3 JIMIIe HaroJIoOCHMO Ha BCE IIe ICHYIUHX
PO30LKHOCTAX MiX Helo Ta (inocodiero npernenentHoro npasa Cyny €C.

Bnuiue Ha Toprisiio y me:xkax CniBToBapHucTBa

CrnovaTtKy BBEJCHHS YMOBH BIUIMBY JIEp)KaBHOI JIOIOMOI'M Ha TOPTiBJIIO B
Mmekax CHiBTOBapHCTBa Mallo HAa METI NPOBECTH MEXY MDK JOIOMOIO0, sKa
MOBUHHA KOHTPOJIIOBAaTHCS Ta peryioBatucs Kowmicieto, 1 JONOMOroro, Mo
HaJIOKUTh JI0O KOMIIETEHIIi HalioHadbHUX opraHiB. ¥ 50-x T1a 60-x pokax
HalliOHAJIbHI PUHKH JepKaB-4ieHiB Oynu BinokpemieHi, a CrijgbHUH pUHOK OyB
JMIIe Ui, BB nepkaBHOI JOOMOTH 3a THX 00CTaBMH OyB HabaraTo MEHII
OYEBMIHUM, HDK y MOBHICTIO IHTErpOBaHOMY BHYTPIIIHBOMY PHWHKY, SKHH MU
MaeMo 3apas.

VY TenepilHii cuTyanii MOXIHMBICTH BIUIMBY Ha TOPTIBIIO B MeXax
CriBTOBapHCTBA BXKE HE MOXE PO3IJLIATHCS B SKOCTI KPUTEPIHO MPABOBOIO

! Cyn nepmioi iHctanuii — T-214/95. Viaams Gewest v. Commission — ECR (1998) I h. 717
2 Cyn IMepuioi Tucrantii — T-88/98-ECR (2001) c.II-1169
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pO3MEXyBaHHA MDK 3akoHOJaBcTBOM CHIBTOBapHCTBa Ta  HAIlOHAIBHHM
3aKOHOJIAaBCTBOM, SIK IIe mependadeHo cT.ctT. 81 ta 82. KoHTpons 3a mep:kaBHOIO
JOTIOMOTOI0  3MiHCHIOETBCS Ha piBHI  CmiBroBapmcTBa, 0€3  3alydeHHS
HallilOHAJILHUX OpraHiB. TOMy MOHATTS Iep>kKaBHOI JONOMOTH Ma€ TIyMAadUTHCS Y
mupokoMy ceHci. Tak, Oyap-siki MOMIOHI 3aXOXIH, IO 3MIIHIOIOTH CTAaHOBHIIE
MiIPUEMCTBA, MOPIBHAHO 3 HOro KOHKYpPEHTaMH (BKJIIOYAIOYM ITOTCHIIHHUX
KOHKYPEHTIB) y TopriBii B Mexkax CHiBTOBapHCTBa, MOBHHHI PO3TISIATHCS SK
nepxkaBHa nomomora. s 1mporo OeHedimiap He 00OB’S3KOBO MYCHTH OyTH
3aJIy4eHHUM JI0 IMIIOPTHOT 260 EKCIOPTHOT AisIBHOCTI' .

[IpupomarM HaCHIAKOM €KOHOMIYHOI iHTerpamii € Te, MO0 YUMpa3 JIeTIIe
BCTAHOBHUTH BILTUB JIEPXKABHOI JIONIOMOTH HA TOPTriBii0 B Mexax CIiiBTOBapUCTBa —
a 1e po3umproe cdepy 3acTocyBanHsl CT. 87.

BuHMKa€e MUTaHHS, Y4 JOTMOMOTa, IO HAJA€ThCs KpaiHaM TPEThOTrO CBITY,
miAmamae min nonokeHHs cr. 87. He3paxkaroun Ha Te, M0 Taki popMHU TOTIOMOTH HE
CTOCYIOTBCS TOPTiBIi B Meskax CHiBTOBapHCTBa®, He CJIijl MOKJIAAATHUCA JIMIIE HA Lie
npocre nosicaenHs.’ Taki (popMH JONOMOTY HOBHHHI HEPEBIPATHCS HA MUTAHHS iX
BIJIITOBIAHOCTI 3araiibHii TOPTOBiM MmoMiTHINI. BOHM perymorThCS MONOKESHHIMHA
TF'ATT/COT, sxi mepenbavaioTe HEOOXIOHICTH TOBIMOMIICHHS Ta OCOOJIHMBHIA
KOHTPOJb (SKi, OJHAK, HE MOMIHMPIOIOTHCA HA CUTBCHKOTOCHONAPCHKY HisUTBHICTS,
JCHUAIITBO Ta pUOHY NpoMucioBicTs). bimem toro, Kowmicis mpoaemoHcTpyBana
YiTKY TEHICHII0 BKIIOYCHHS NUX (OPM IOMOMOTH 10 3a00pOHEHUX cTarreio 87
OCKIJIbKM BOHM 4YacTO MAlOTh IPSIMHUI BIUIMB Ha KOHKYPEHTHE CTaHOBHIIC
MiATPUEMCTB 1HIIUX JEepXKaB-WICHIB, SKi 3MiMCHIOIOTH €KCIOPT Ha PUHKH KpaiH
TPETHOTO CBITY.

1.2. MonoxeHHA de minimis

Kepyrounch, rojJoBHMM YMHOM, NPaKTHYHUMHM IisiMu, Kowmicis y cBoix
NpuHIMNax, NpuiiHaTux y 1992 crocoBHO J0mMOMOrM MaiuM Ta CepeaHiM
nignpuemcram (nani — MCII), 3anponoHyBana Tak 3BaHe NPaBWIO de minimis:
JIep’KaBHA JONOMOra, ska HajaeTbes y posmipi g0 50.000 ekro Ha TpU POKH,

! Cyn €C — Cnipasa C-75/97-Belgium v. Commission — ECR (1999) c. 1-3671

% CnipaBa, 3a SIKOKO BiJICYTHICTH JOTIOMOTH y posyMminHi JloroBopy 6y, Ha MO AYMKY,
BIpHO BCTaHOBJEHa, me cmpaBa Paul Getty Trust, BupimeHa y 1997 p. AHTIiHCEKUM
AnensmiinuM cynom. [lepkaBHuid TpaHT bpuTaHCEKOMY My3€0 Ha KyIIBIIO TBOPY
MUCTENTBA, SKUH iHakme OyB Ou excroproBanuii mo CLLA, He BBakaBcs IOIOMOTOIO,
OCKUJIBKH BiH JKOJTHMM YHHOM HE BIUIMBAB Ha TOPTiBIIO B Mexax CIiBTOBapHUCTBA.

3 Cyn €C — Cnpasa C-147/87 Belgium v. Commission — ECR (1990) ¢.I-959

“0OJECC 2131992
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BBaXKA€THCS BiAMOBiAHOIO CIITPHOMY PHHKY, 3Ba)KarOUH Ha ii MiHIMAIGHUHA BIUTUB
Ha KoHKypeHIiro. Lle mpasuio, sike cnepiry 3actocoByBajnocs jmire 10 MCII, 3a
BUHATKOM JIEIKMX Tady3ed (CTajenuBapHa, BYTiIbHA, CyJHOOYIyBaHHS,
MaIMHOOYAYyBaHHS, CITBChKE TOCIIOAPCTBO, TPAHCHOPT, PHOHA IPOMHUCIIOBICTB)
Kowicis B 3asBi cTrocoBHO npaBmia de minimis MOAO epKaBHOI gomomoru 1996
p.! mommpuna Ha BCi HiANPUEMCTBA HE3ANEXKHO Big ix posmipy. Kinbkicts
BUKJTFOUEHHX 3 IpaBWja Tamy3ed Takok Oyino 3menmeHo. L{s momitmka Kowicii
3HaWIIa, HapemTi, cBoe MinTBepkeHHA y Permamenti Pamm (€C) Ne 994/982,
KA ynoBHOBaxye KoMicito MpUIHATH periamMeHT i3 BU3HAYEHHSAM MEXIi, 10 SKOi
JIOTIOMOTa BBA)KAETHCS TAKOIO, IO HE BiAmoBimae kputepism ct. 87 (1) i, Takum
YHUHOM, He MJIagae i Iporeaypy MoBiIOMIICHHS, TependadeHy ct. 88 (3).

Kowicis Ha migcrasi nporo nmoBHoBakeHHs y 2001 p. mpwuiiHsina Permament
(€C) Ne 69/2001, sixmit koguikye MOTITHKY, Ky BOHA 31iiicHIOBana 10 1996 p.

KnrouoBi npaBuita, BUKIIaEH] y IbOMY TOJIOXKEHHI € HACTYITHUMH:

» Jlonomora, sika He nepesuirye 100.000 eBpo Ha Tpu poku Ta Oijiblie
uIa omHOTO OeHedimiapa, He BIUIMBAE HA TOPTIBIIO MK Jep>KaBaMH-
YIIeHAMH 1 He BUKPUBIIOE KOHKYPEHIIITO.

» 3 wMerow 3a0e3nedyeHHs MPO30POCTi, PIBHOTO CTAaBICHHS Ta
MPaBWJIHHOTO 3aCTOCYBaHHsA, OYB BIIPOBA/DKCHHUH YHIBEpCATbHUI
METOJ] MiIpaxyHKy Oe3roTiBKOBHX CyM. YHiBepCalbHi MpaBHia TaKOXK
3aCTOCOBYIOTBCSI JI0 TMiIPaxyHKY BaJIOBOTO PO3MIpy IOIIOMOTH, SIKa
BHIUIAYYETHCS NIEKITbKOMA IUIATE)XKaMH Ta TaK 3BaHUMH "M’ SIKUMH'
MTO3UKaMHU.

» Ilig miro PernameHTy He mijnajgae JHIIe TOMOMOTa JUIS TPAHCIIOPTHOT
raiysi, CiIbCHKOI0 TOCHOapCTBa Ta eKCIopTy. OCTaHHS € MPeIMeTOM
perymoBanHs HOpM Yromu CsitoBoi Opranizanii Topriemi (COT)
moao0 CyOcHIiif Ta KOMIIEHCANiHHUX 3aXOJiB, YYaCHHKOM $KOI €
CriBTOBapUCTBO.

» 106 KOHTpOJNIOBaTH Ta 3AIHCHIOBATH HAIVIA 3a 3aCTOCYBAHHSAM
npaBwia de minimis, JEpXaBU-WICHH TOBHHHI IOBIIOMHTH
OeHedimiapa Takoi HoHOMOTH Tpo ii CyTh de minimis Ta OTPUMATH
MMUCBMOBY 3asBy OeHediliapa mpo Te, MO IOTOMOra He 30UIbIIye

' OJ EC C 68 Bin 6.3.96

2 Pernmament Pagu (EC) n. 994/98 Bix 7 TpaBHA 1998 p. i3 3acrocyBanH: cT.cT. [92 Ta 93] 88
Ta 89 110710 NEBHUX KaTeropiil TOpU30HTANBHOI AepkaBHOI normomoru — OJ EC L 142 Bin 14
TpaBHs 1998 p.
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3araJIbHUH piBeHb JONOMOTH, ska Oyjlna OTpUMaHa HHM, BHILE
BEepXHBOI Mexi. JepkaBU-4iieHH MMOBMHHI 3i10paTé Ta 00OpoOUTH BCIO
o iHpopMamio i 3a MHCAMOBHM 3amuToM HamatH Kowicii Bcro
iHpOpMaIito, IKy OCTaHHS BBa)Ka€ HEOOXiTHOIO.

1.3. Qonowmora, cymicHa 3i CniflbHUM PUHKOM

A. BUHSTKHM 3 110J102KeHb NP0 3a00pony, cT. 87 (1)

VY cr. 87 (2) 1 (3) mepemnidyeThes psAa KaTeropiil TOTIOMOTH, SKi BBOXKAIOThCS
a00 MOXYTh BBaXAaTHUCh CyMiCHUMH 3i CHigbHUM puHKOM. lle — mo3uTHBHHI
MOMEHT Yy TMOJITHLI KOHTPONIO Ta MOHITOPHHTY Jep)KaBHOI IOIIOMOTH,
BCTaHOBJEHIH JloroBopoM. Bu3Ha4yeHHs CyMICHOCTI BXOIOHMTH 10 BHKIIIOYHOT
kommereHnii Komicii abo, B okpemux Bumamkax, Pamu, xoHTpomoeTbes Cymom
CriBToBapucTBa i BUKIIIOYAE OyAb-sIKE BTPYJYaHHS CYIOBHX OPTaHIB JIeprKaB-wICHIB
€C.

3 METOI BH3HAYEHHS JIONOMOTH, SIKa € CyMicHOIO i3 CHIJEHHM PHHKOM,
Horosip npo €C nponoHye psix KpUTEpiiB, sKi U IOBHOTO PO3YMIHHS IXHBOTO
3MiCTy MOTPEOYIOTh IETATBHOTO TayMadeHH. [Ipu po3poOili 3a3Ha4eHIX KPUTEPIiB
Kowmicis pmoTpumyBanach TIIONITHKH, sKa 0a3yeTbcs HE IJMIIE Ha JIIOYOMY
npereIeHTHOMY TipaBi, a i Ha psaai Komronike i PeniziB Kowmicii omybmikoBaHux y
OoimiitHomy BicHmKy Ta Iopiuanx Jomosimsax Kowicii 3 momitukm y cdepi
KOHKypeHLil. Bei mi akTh CKIagaloTh MPABOBE II0JIE PETYIIOBAaHHS BiIHOCHH Y
coepi BUHATKIB 31 cT. 87 (1). Sk i y BUMagKy 3acTOCyBaHHS NPUHIHNITY de minimis,
Paga i Kowmicis moifHO posmoyany 3aKOHONABYE 3aKPIIDICHHS LUX ITOJITHIHHX
TIPUHIIAIIIB.

Y cr. 87 (2) HoroBopy mepemnideHi TpH KaTeropii DONOMOTH, SKi €
cyMicHIMY i3 CHITEHIM PHHKOM:

a) JIOTIOMOTa COMLIaTbHOTO XapaKTepy;

0) momomora, IO HAgaeThCI Yy BHIAAKAX TNPUPOJHUX KaracTpod Ta
Ha/I3BUYAHUX CUTYaIlil;

B) JOIOMOTa, MO0 HANAeThcd IIEBHUM perioHaM HimeuuwmHn, sKi 3a3HaIM
HETaTHBHUX HACIiIKiB BHACTINOK moairy HiMeauwnan.

a) Jlomomora COIiaJbHOTO XapaKTepy BBaXKAETHCS CYyMICHOIO, SIKIIO BOHA
HaJa€ThCs IHAMBILyaIbHUM crIokuBadaM. OTHUM 3 HEUHCIEHHNX MPUKIAIIiB MOXKE
CJIyTyBaTH KyMiBIsI JiepkaBoio-wieHoM €C 3epHa 3a NEBHY LiHY 1 Tepenponax
HOro 3a HIKTY I[iHy 3 METOIO MPOAXy ACIIEBIIOrO XJi0a He3aMOKHUM BEPCTBAM
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nacesenns'. Tmmmii npukian: iTanifickkuil ypsj 3anpornoHyBaB CXeMy JONOMOTH
Juist BUTHbHOT 30HM [ OpHIll, IO 3HAXOMUTHCS MOOIH3Y CIOBEHCHKOTO KOPJIOHY.
Kowmicis 3amepedyBana, CTBepIKyIOUH, 110 HaceJIeHHs MicTa ['opuris y mizomy He
MO BBaXKaTHCh TaKHM, IO MOTPeOye comianbHoi Jornomoru. Jomomory Oyio
CaHKIIIOHOBAHO TUTBKH IICIIA TOTO, SIK iTaNHCHKUN YpsII TOTOAMBCS BHECTH Y IO
cXeMy TeBHi 3MiHH. Y Oy/b-IKOMY BHIIQ[IKy, OJIHAK, TaKa JOIMIOMOTa HE MOBUHHA
NPU3BOAWTH 1O JAWCKPUMIHAII BigNOBIZHUX TOBapiB BITYM3HAHOTO a00
iHO3E€MHOTO TTOXOKEHHS.

0) Jomomora, m0 HANAETbCA y BHUIMAIKaX NPUPONHUX KaTtacTpod Ta
Ha/I3BUYAHUX CHTYAIliif, TAKOXX BBAXKAETHCSA CyMicHOW0O 13 CHiIbBHIM PHHKOM.
HemopmaBHo Taka momomora Oyna HamaHa Itamiero i cankiionoBana Kowmiciero s
periony Bamme n'Aocra Ha mikBimamiro Hacmiakie moBeHi 2001 poxy. LlikaBe
3aCTOCYBaHHS TOHATTS '"HA/J3BHYaiHA CUTyamis" MOXKHAa BiIMITHUTH y BHIAAKY
HEIOIaBHBOI emizeMii "KopoB’saoro cka3y". Y BemmkoOpuranii, bensrii Ta ITamnii
OyIio HamaHO JepKaBHY JOTIOMOTY KOMIIaHIsSM, M0 3a0uBanu xymoOy. Jlomomora
noBrHHa Oyia 3amo0irTh OaHKPYTCTBY TAKHX IIINPHEMCTB i JOIOMOTTH LEOMY
CEKTOPY €KOHOMIKH IPUCTOCYBATHCH JI0 HOBHX YMOB.

B) 1o cTOCY€ETBCS OMOMOTH, KOTpa HATAEThCA PerioHaM, CKOHOMIKa SIKHX
MoCTpaXkana BHACTINOK oAy HiMeudnHu, TO JoridHO Oyn0 O MPUIYCTHTH, IO
nig gac nepernsiny Jorosopy npo CriBroBaprcTBO Y MaacTpyXTi IOJ0XKEHHS PO
TaKy JOMOMOTY OyJe CKacOBaHO. AJie L[bOTO HE CTAaJOoCs 1 NPUYMHY LOTO MOXKHA
3pO3YMITH, SIKIO B3ATH JO YBarW BEIUYE3HUH OOCAT Iep)KaBHOI ITOIOMOTH, SIKY
HimeuunHa moBuHHa Oyna HajaTH micisi o0’exHanHsA. L[ nomomora mpoxonmna
yepes nep:kaBHUi porx Treuhandanstalt i Oyna, TOOBHIM YHHOM, CKepOBaHa Ha
pecTpykTypH3amnito nepkaBHHX minmpuemcts HJIP mix gac mpuBaTtm3amii. 3apa3
no3unis Kowmicil mog0 LBOro MOJOXEHHS MPO JONOMOTY MHOJISITaeE y TOMY, LIO
cdepy HOro 3aCTOCYBaHHS CJIiJ OCTYNOBO 3BYXKyBaTh. Y OyIb-sIKOMY BUIAAKY LiE
MOJIOXKEHHST HE CJIJ 3aCTOCOBYBaTH 10 3axigHoro bepmiHy um 1m0 3emenb Oins
KOPIOHY 3 KoJuIIHb0r0 HJIP, 10 SIKHX BOHO 3aCTOCOBYBAJIOCH PaHIiIlIe, a BUKIFOYHO
JI0 HOBUX CXIJTHHX 3€Meb.

B. lonomora, 1o Mo:xe BBaskaTHUCs CyMiCHOIO i3 CHiJIbLHMM PHHKOM

VY cr. 87 (3) mepeniuyeThCst IM’SITh KATEropii JOMOMOTH, IO MOXE OyTH
BU3HaHA CyMICHOIO i3 CIUJIbHUM PHHKOM:

- JonoMora perioHam, e piBeHb J100poOyTy HaJI3BU4YaiiHO HU3bKHH;

' Cyn €C — Cnipasa 52/76 Benedetti v. Munari — ECR (1977) c. 163
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- JonoMora Jyisi CIPHSHHS BaXJIMBUM IPOEKTaM 3arajibHOEBPOINEHCHKOTO
3Ha4YeHHs, a00 Ha BiIOYZOBY €KOHOMIKH AepkaBu-uwieHa €C, craH sSKOi
Cepi03HO TMOTIPIIUBCS;

- JIOTIOMOTa Ha PEeTiOHAJBHOMY 1 CEKTOPAIIEHOMY PiBHI,

- Jomomora sl CIpPUSHHSA PO3BUTKY KynbTypu a0o uisi 30epexeHHS
KyJIbTYPHOI CTIafIIHHY;

- iHmI KaTeropii JOMIOMOTH, III0 3aTBEPKEeHI pillleHHsIM Panu, mpuiHATHM
KBaJi()iKOBaHOFO OLBIIICTIO TOJIOCIB.

3rigao 3i cr. 88 (2) Pami, 3a yMOBH NPHUHATTS OTHOCTAHHOTO DPillICHHS,
HAJa€ThCs TMPAaBO BU3HATH II€BHY JOMOMOIY CyMicHOK i3 CHiJbHUM PHHKOM,
ycyrieped TOJIOKEHHSIM CT. 87, SKIIO Take PIlICHHS BUIPABIAHO HAsBHICTIO
HaJA3BUYAMHUX 00CTaBHH.

Ilepen TuM sSK JeTagbHO PO3MIIANATH 1Ii KaTeropii, BapTo MiAKPECIHTH
HAsIBHICTH 3HAYHMX JHCKPEUiifHUX MOBHOBaXkeHb KoMicii 11010 3aCTOCYBaHHS LIUX
HOpM. ¥ cBoiit XII Hlopiuniit momoixi 3 momiTHkH y chepi KOHKYpeHIii 3a 1982 p.
Kowmicis mepenivye kputepii, SKHX BOHA JOTPUMYETHCS 3AIHCHIOIOYH aHAII3 PI3HIX
BUTIANIKIB HamaHHA gonoMmord. Li xpurepii po3pobieHi Ha OCHOBI MpeUeAeHTY Y
cnpasi Philip Morris v. Commission'.

st Toro, 1100 HalaHHsS Takol JOMOMOrH OYyJI0 3aTBEP/PKEHO, BOHA TIOBHHHA
CIPHSATH NPOEKTaM, SIKi IPHHECYTh KOPUCTh ycboMy CIiBTOBApUCTBY, & HE TiIBKU
BINMOBiAHIK JAep)kaBi-wieHy. JlomoMora TOBHHHa OyTH HEOOXiTHOKO ISt
BUKOHAaHHS IIOCTABJICHUX 3aBIaHb, TOOTO 3aBHsIKu iii OeHedimiap MOBHHEH
OTpUMATH TaKHil pe3yJbTar, SIKOrO BiH HE 3MIr OM OTPHUMATH 3a HOPMAaJbHUX
oOctaBuH (0e3 HajaHHS Takoi Jormomoru). KpiM TOro, mpWHIMI MPOHOPIiHHOCTI
BUMAarae IiJITPUMaHHs HaJeKHOrO OalaHCy MK PU3MKOM HACTAHHS MOXJIMBUX
HETaTHBHUX HACTINKIB BHACTINOK HAJaHHS JOMOMOTH, 3 OJHOTO OOKy, i
BaYKJIMBICTIO ITOCTABIIEHOI METH, 3 iHIIIOTO.

PerionanbHa aonomMora

H])OFO BAXJIMBOIr0 BUAY AONOMOI'H, IO AYXKC YaCTO HAJA€THCA YpsAdaMu,
CTOCYIOThCS noJioxkeHHs cT. 87 (3) (a) Ta (B).

Jomomora 3rimHo 3i cr. 87 (3) (a) HamaeThcs perioHam, 1 pIBEHb
J00po0yTy € Ha/l3BUYAHO HU3BKUM a00 ICHYIOTH CepHO3HI npobiieMu 0e3po0iTT.
OOuBa 1l MOHATTA TIIyMayaThCsl HE 32 BHYTPILIHIMU CTaHIApTaMH, a BUXOJS4YH 13
CepelHbOTr0 pIBHS BIANOBIIHMX TMOKa3HHWKIB st yckoro CniBroBapucra. Ha

' Cyx €C — Cnpasa 730/79 — ECR (1980) c. 2671
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MOYaTKy I TOJOKEHHS Oylo mpu3HadeHe It MEIOKIOpHO Ta ITalliHChKIX
OCTpOBiB. 3apa3 BOHO OXOIUTIOE€ aAeski perionn Opanmii, IliBriuny Ipmanmiro,
I'peniro, 3nHauny wactuy Icmanii, [lopryramito Ta cximai 3emmi Himewuwnnw.
Ipnannis Ha movaTKy TakoXK Oyna BKIIOYEHA N0 ITi€l kaTeropii, ayie IiABHIICHHS
Io0poOyTy 1 €KOHOMIYHHH pO3BHUTOK KpaiHM 3a OCTaHHI POKH TpPHUBIB OO0 i
BUKJIIOYEHHA. 3TiJHO 3 YMHHUMH MpPaBWJIAMH CTOCOBHO HAJAHHS DPEriOHAIBHOI
nmoromorn KoMicisi 3acTocoBye Iie MmoNoXKeHHs 10 perioHiB, ne BBII wa mymry
HaceJICHHS CKiaaae MeHme 75% Bix cepenHboro 3HadeHHs uisi CIiBTOBapHCTBA.
[IpaBo Ha MOMOMOTY UM pPETiOHAM MiAKPITUTIOETHCS TOJIO0KEHHIM CT. 158" — e
CIpusie TiIBUIICHHIO €KOHOMIYHOTO 1 comianpHOro I00poOyTy, 30Kpema, depe3
JIKBIAALIIO PI3HUII y PiBHI PO3BUTKY PI3HUX PETiOHIB i IMOMONIAHHS BiJCTaBaHHS
OKPEMUX PETiOHIB, OCTPOBIB 200 CITECHKUX MiCIIEBOCTEH.

Hapganns perioHanpHOT qomoMord 3rimHo 3i cT. 87 (3) (B) HE 0OMEXyeThCS
KOHKPETHHMH PETiOHAMH HA OCHOBI IMOKa3HUKIB €KOHOMIYHOTO PO3BHUTKY. Jlyist
HaJIaHHSI 1i€] TOMOMOTH iICHY€E TUIBKH J[BI YMOBH: BOHA IOBUHHA CIIPHUSITH PO3BHUTKY
perioHy i He MOBHHHA "HETATUBHO BILUTUBATH HA TOPrOBEJIbHI YMOBH TAKHM YHHOM,
IO Ie Cynepeymio O 3araibHUM iHTepecam".

Iepmia ymoBa  mepembadae, 10  Jisl  [BOrO  IOJOXKEHHS  HE
PO3IMOBCIOKYETHCS HA JIOTIOMOTY 032 MPOrpaMaMH PEriOHAILHOTO PO3BUTKY, SIKa
CKepOBaHa BUKIIIOYHO HA MiJTPUMAHHS KUTTE3JATHOCTI KOMMAHII, 110 HE B 3MO3i
3poOHTH 1€ BIACHUMH criamu. Ha MiicTaBi HbOrO MOJIOKEHHS JOMOMOra MOXe
OyTH HaJaHa OJHOMY YH JIEKUIBKOM MiAIPUEMCTBAM, ajle BOHA MOBHHHA YITKO
yB’SI3yBaTUCh 3 MEPCIEKTHBOIO PO3BUTKY TOrO PETIOHY, A€ 3HAXOAATHCS Iii
TiATIPUEMCTBA.

BuKoOHaHHS YMOBH BiJJICyTHOCTI HETATHBHOTO BILIMBY Ha TOPTOBEJIBHI YMOBH
y CrHiBTOBapHCTBI OINHIOETHCS BHXOAAYM 13 MIATpUMaHHA OalaHCy MK
NO3UTHBHUMH HACHIJAKAMH JIONOMOTH 1 1{ HeraTHMBHHM BIUIMBOM Ha TOPrOBEJbHI
BITHOCHHU.

3acTrocyBaHHS WX NPUHIMIIB 3anumae Komicil BenwKHMi IUCKpeLiiHui
npoctip. I[o0 mpoTUCTOSATH TONITHYHOMY THCKOBI, Kowmicis po3pobmia psn
3araJbHUX YHiI(QIKOBaHMX TIPHHIUINB, IO CIYTYIOTh 00 €KTHBHUMH KPHUTEPiIMHU
Ipy OIiHII JomoMoru. B IMoBigomnenni’ Big 12 cepmas 1988 p. Kowmicis
ONPWIIIOJIHWIIA ~ HACTYIHI [PUHIMINA HAJAHHS  JEPXKABHOI JIOMOMOTM  HA
perioHadpHOMY piBHi 3rigHO 3i cT. 87 (3) (B).

! Konmmmmns cr. 130 a
20JCE C212 (2.8.88), nuB. Takoxx OJ CE C 78 (29.3.79) 1 C 163 (4.7.90)
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BceranoBneHi Mexi 00CATY JOTOMOTH UIS KOKHOTO PETIOHY € HIDKIAMH,
HIX Ti, IO BCTaHOBJIEH] 3rigHO 31 cT. 87 (3) (a). PerioHu, mo miamagarTh Mg A0
ct. 87 (3) (a), moBunHi Matu BBII Ha nmymy HacemeHHs HIDKYe Bimg 75 %
cepenHbOro 3HaueHHs st CriiBroBapucTBa. HaTOMICTB perioHu, IO MinajaroTh
mix giro cr. 87 (3) (B), po30MBarOTECS Ha KaTeropii 3 ypaxyBaHHAM PEriOHAIBHIX
npobJyeM Ha piBHI KpaiHu, aje y KoHTekcTi ychoro CmiBroBapmcTBa. s KpaiH
CuiBTOBapHCTBa 3 BHCOKMM pIiBHEM EKOHOMIYHOTO PO3BUTKY BiIXHJICHHSA Y
€KOHOMIYHOMY CTaHi IEBHOT'O PETiOHy MOBHHHI OyTH IyXe CepHO3HHMH, MO0
BUTIPABIATH HAaJaHHS PErioHANBHOI JOmOMOTH. HaiOinpmmid CTymiHb BiIXHICHHS
cxiramae 30% Big cepemaporo BBII, ame Kowicis 3BH9aiiHO T03BOJISE HaTaHHS
JOTIOMOTH 1 IIPY MEHIIUX CTYNEHIX BiIXHICHHS.

[ITo6 3abe3meunTH OMHOPIAHICTH 3aCTOCYBaHHS 3a3HAYEHHX CTaHAAPTIB,
nepxapu-wieHn €C moBMHHI AoTpuMmyBaTHCh BuMor JmpexktwBu 733/80 mpo
TIPO30PICTB Iiil.

[punycTuMuii 00CAT JTONMOMOTH 3aJISKHUTh BiJ XapakTepy, BaXIIMBOCTI Ta
HaraJxbHOCTI TPOOJIEM PerioHaFHOTO PO3BUTKY.

3 MeTOoI0 3arnobiraHHs HEraTUBHUM HACIIIKAM Y OKPEMHX CEKTOPaX MOXKYTh
OyTH BIpPOBADKCHI MEBHI OOMEXEHHsS Ta YMOBHM HaJaHHS IOMOMOTH. 3a3BHYail
Kowicis BuMarae Bif nepaB-wieHIB MMOBITOMIICHHS TIPO OyIb-AKy iHAWBITyalbHY
JIONIOMOTY, 1[0 HAJAETHCSI Y PaMKaxX PEriOHABHOTO MPOEKTY, 100 TaKUM YHHOM
CIPHATH BUKOHAHHIO PillieHb Y rany3i cekropaibHoi nomitiku CriBTOBaPUCTBA.

CeKTOpaJ’ILHa JaonmomMora

Crarts 87 (3) (B) TakoX CTOCYETHCSI CEKTOpaibHOI Jomomoru. [nst Toro,
1100 OyTH yXBaJIEHOIO, TaKa JIOTIOMOTa IMOBHHHA CIPHUITH €KOHOMIYHOMY PO3BHTKY
MIEBHOTO CEKTOPY 1 HE BILIMBATH HETaTHBHO HA TOPrOBENbHI YMOBH TaKHM YHHOM,
IO 1Ie Cynepe4ymsIo O 3aranbHUM iHTepecaM. Y 1boMy BUIaaky Kowmicis Takox mae
HIMPOKI JUCKPELiiHI TOBHOBaKEHHSI.

o crocyerbest mepuioi BUMOTH (CHPUSTH €KOHOMIYHOMY PO3BHUTKY), TO
Kowmicisi Mae mepekoHaTHUCh, IO JONOMOra 00’€KTHBHO CIIPUSITUME PO3BHUTKY Yy
neBHoMy cektopi. Y cnpasi Glaverbel' Cyn CniBTOBapuCTBa MiJAITPUMAB TIO3UIIIIO
Kowmicii y TOoMy, 110 MOJepHi3allisi NPOMHCIOBOIO CEKTOpY 3a JIOINOMOTOI0
IHBECTHUIIIMl 3 METOI0 3aMiHM 3aCTapiuIOi TEXHOJIOTII HE MiJaga€e IiJi BUSHAYCHHS
€KOHOMIYHOI'O PO3BUTKY. BuKOpHCTaHHS HOBOI TexXHOJIOrii Ta MarepianiB
BIJIMIOBIZIa€ 1HTEpECaM IMIiAMPUEMCTBA, II0 TAKHMM YHHOM 3HIDKYE CBOi MOTOYHI
BUTpatd. ToMy jomomMora Ha MOJIEpHi3allilo BUPOOHHILITBA HE 33JJ0BOJIBHSIE BUMOTH

' Cyx €C — Cnipasu 62 i 72/87 — Executif Regional Wallon v. Commission — ECR (1988) c.
1573
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CIIPUSHHS EKOHOMIYHOMY PO3BHTKY, @ € IIPOCTO OIIEPAaLlifHOK JIOMOMOTOIO.
[onioanmm umaom Cyn CmoiBToBapmcTBa miaTpumap mo3umito Kowicii y cmpasi
Boussac' CTOCOBHO TOTo, IO JONOMOTa TEKCTHJIBHIH MPOMUCIOBOCTI, SKa
XapaKTepU3yeThCs HAUTMIIKOM BUPOOHUYMX MOTY)KHOCTEH 1 KOHKYPEHLIEI TPETiX
KpaiH, He MOXE YKpPIIUTH EKOHOMIYHE CTAaHOBHINE LBOrO IIINPHEMCTBA Y
MaiiOyTHROMY 1 HE BHOCHTH BiJYyTHOTO BHECKY B EKOHOMIUYHHHA PO3BHTOK
TEKCTHIIBHOTO cekTopy CriBTOBapUCTBa.

Jpyra Bumora (He BIUIMBATH HETaTUBHO HAa TOPTOBENIbHI YMOBH TaKHM
YIHOM, IO IIe CyIepeynio O 3aralbHUM iHTepecaM) Mae 0COOINBE 3aCTOCYBAHHS y
cepi cexTopanbHOi gonomoru. Y napHiit cnpasi 1970 p. @panyis npomu Komicii®
Cyn CriBToBapHucTBa MOCTaHOBUB, 0 KoMicis CIymIHO HE yXBajuia JONOMOTY
TeKCTHIILHOMY cekTopy ®PpaHmii, sikuii ¢iHaHCYBaBCs 3a paxyHOK MOJATKy Ha yci
TEKCTHJIbHI BUPOOH, 110 TpoaaBamuchk y @paHilii, BKIIOYHO 3 iMmoproBanuMu. [is
IIFOTO MeXaHi3My OyJla Takoro, IO i3 3POCTaHHAM IMIIOPTY TeKCTWIIO y PpaHIito
3pOCTaB MOTr0 BHECOK Y IOTMOMOTY MICIEBHM BHPOOHHMKAaM-KOHKYypEHTaM 1 Iie
HETaTUBHO BIUIMBAJIO HA TOPTOBENIbHI YMOBH Ta CyNEPedmIO 3aralbHOMY iHTepecy.
[onioanm uwmHOM y cmpasi Philip Morris v. Commission BiIMOBa YyXBaJIUTH
JIOTIOMOTY TIOTIOHOBiIA KommaHii y Himepmanmax Oyma minTpumana Cynom
CriBTOBapHCTBA, OCKITBKH OUTBIIICTH MPOAYKIi 3 HOBOi TIOTIOHOBOI (paOpmku
Mala TiTH Ha eKCHOpT y iHmI KpaiHu €BpOIH, MO CEepHo3HO BIUIMHYIO O Ha
TopriBmo y Mexax CmiBroBapucTBa. Y Ie OnHIM Bimowmiit cmpai Intermills v.
Commission® Cyn CriBroBapucTBa He IOrojuscsi 3 pimennsM Kowicii. Benbris
HaMarauach IMPHUCTYIHTH JI0 BUKYITy KOHTPOJILHOTO MAaKeTy KOMIIaHii — BUPOOHHKA
mamepy, [0 3HaXOOWIACh y BaXKKoMy cTadi. Kowmicis Bupimmia, mo Ie €
BTPYYaHHSIM 3apajgyl TOPATYHKY, OCKUIBKM He Oaumia iHIIOrO BUXOAY U Ii€l
kommadii. Ogaak Cyx CroiBTOBapuCTBa CKacyBaB ii pillleHHs, 3ayBa)KHBIIH, IO
Kowmicis He 3BepHynma yBary Ha TOH (akT, IO TOTAmIeHHS OOpPTiB KOMITaHii
HETaTUBHO BIUTMHE Ha TOPTrOBEJbHI YMOBH TaKUM YHHOM, IO Iie OyJe CynepeunTn
3arajJbHUM iHTepecaM. Y JESKHX BHIIQJKaX, OJHAK, OIepalis MOPSITYHKY MOXe
OyTH OUTBII KOPUCHOIO TS PHHKY, HIXK JIIKBiIAIlis TEBHOI KOMITaHil.

Sk 1 y BUMaAKy JOMOMOTH Ha PETiOHAIBHOMY PiBHI, 3 METOIO YHHKHEHHS
HeOa)XKaHOTO TMOJITHYHOTO THCKY, Kowmicis po3poOmia TpHHIWMIN HaITaHHSI
CEKTOPAIBHOT TOTIOMOTH”, KOTPi MOYHA y3araJbHUTH HACTYITHUM YHHOM:

' Cyn €C — Cnipasa C -301/87 — Boussac — ECR (1990) c. 1-307

2 Cyn €C — Cnipasa 47/69 ECR (1970) c. 487

3 Cyz €C — Crpasa 323/82 ECR (1984) c. 3809

* Iln. Bocemy Jlomosias 3 IToxitnkn y Coepi Konkypenmii (1978)
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CekTopanbHa JOIOMOTA NOBHHHA OOMEXYBAaTHCh THMH BHIAIKAMH, Y
SKHX IIbOTO NOTPeOye CUTYaIlisl y KOHKPETHOMY CEKTODI.

Jonomora moBuHHa OyTH CKEpOBaHAa Ha BiJHOBJICHHS TPHBAJIOTO
€BOJIOLIITHOTO PO3BHUTKY ITAaHOTO CEKTOPY, a He Ha 30epexeHHs ioro
MOTOYHOTO CTaHy.

OCKITBKY TIOKpALIeHHs CUTyalil y CeKTOpi BUMarae 4acy, MpUITyCTUMUM
(ame mig YMOBOKO JKOPCTKOTO KOHTPOJIIO) BBAXKAETHCS OOMEKECHE
BUKOPUCTAHHS PECypciB Ha KOMIICHCAINIO COIiaJbHAX Ta €KOHOMIYHHX
HACIT/IKIB ITepe0yI0BU CEKTOPY.

Jonomora mMOBMHHAa IIOCTYNOBO 3MEHINYBAaTHCh 1 OyTm diTKO
Y3TODKEHOIO 3 MPOLIECOM PECTPYKTYPH3aIliil y JAHOMY CEKTOPI.

OO6csar momoMoOrH TOBHHEH OyTH MpPOMOPLIHHMM, MO0 MiHIMI3yBaTH
HEraTHBHHMII BIUIMB HAa KOHKYPEHIIIO.

HdomoMora He TOBMHHA NPHU3BOMUTH JO IIEPEHECEHHsA HpodieM
TIPOMHUCIIOBOCTI Ta 6e3podiTTs 3 oaHiel kpainu €C 1o iHIIOI.

Ha ocnoBi mux npuamumnis Kowicis npuitesina psg PamxoBux HOpM abo
KopnekciB, e BHCBITIIIOIOTBCS NPUHIMIHM HaJaHHS CEKTOPANbHOI JIONMOMOTH, a

caMe:

Hpyre Bupanns PamkoBux HopM CrHiBTOBapHCTBa IIOJ0 AEPIKABHOL
JIOTIOMOTHY Ha HayKOBO-IOCIi/THI i’

BasoBi npunmumu  CHiBTOBapHCTBA CTOCOBHO —3aXOMiB  OXOPOHH
JOBKIIISE.

PamkxoBi Hopmu CHiBTOBapHCTBa MO0  JAEPXKABHOI  JONOMOTH
aBTOMOOLILHIH ITPOMHCIOBOCTI .

[cHyIOTP TakoX cHemiaJibHi HOPMH, IO CTOCYIOTBCSI  CLIBCHKOTO
TOCIoJapcTBa, pUOHOI,  BYIIEBHIOOYBHOI,  CTaleIMBapHOI, TEKCTHIIHHOI,
CyOHOOYIIBHOI ~ TIPOMHCIIOBOCTI,  BHPOOHHWITBA  CHHTETHYHHX  BOJIOKOH,
TPOMAJICEKOTO TEJIePaIiOMOBIICHHS.

" 0J 45 (1966). L1i Pamxosi Hopmu aifots 10 31 rpymast 2005. [epuri PamkoBi HopMu Gyimi

NPURHATI

y

1986 p. — OJ C 83 (1986).
20J C 37 (2001). Iepme Bunanss [punnunis Buiinwio B 1994 p. — OJ C 72 (1994)
30J C 279 (1997). Lli Pamxosi Hopmu mistmw g0 31 rpymas 2002 p.
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JIOHOMOF?I HAa BUKOHAHHHA l'IpOeKTiB 33FaHLHOCBp0HeﬁCLKOF0 SHAYCHHSA

3riguo 3i ct. 87 (3) (0) momomMora Ha BHKOHAHHS BaKJIMBHX IPOEKTIB
3araJbHOEBPOIEHCHKOr0 3Ha4eHHS MOKe OyTH BHM3HaHA CyMicHOK i3 CHilbHUM
puskoMm. [IpuKiiazioM Takux MpOeKTiB € OyAIBHUIITBO aBTOJOPIT, 10 3’ €AHYIOTH JIBi
abo Oinbme xaepxkas-wieHiB €C; enekTpudikalis MDKHAPOJHUX 3aJli3HUYHUX
NUIIXiB; OYyAiBIIsl TpeOelib, 10 € BaXIUBUMU OUIBINI HIK JJIs OJHI€T KpaTHU-YIeHA
€C; 3aIycK TeNeKOMyHIKaliiiHUX cynyTHUKIB. CIIJIBHUM JUIS YCIX IIMX MPOEKTIB €
Te, M0 1X HACJIJKK MOBHUHHI BiJJUyBaTUCh OUIBINE HiIX B OJHIN nepxasi-wieHi €C.
11106 3acTocyBaTH MOJOXKEHHS PO TaKy Aornomory, KoMicis moBHHHA 3a ITiACTaBY,
OI0 € YaCTUHOK TPAHC-€BPOIEUCHKOI NpOrpamu, Y3rOJKEHOI 1O BUKOHAHHA 3
ypsaaMu fekiipkox aepikas-wieHiB €C. Lle gocuth oOMexeHe TiymadeHHs 0yio
nigrpumane Cynom CrisroBapuctsa y cnpasi Glaverbel'. MosxHa, 0HaK, CIyLIHO
3ayBa)KHUTH, 110 BUPIIAIBLHOI NOBUHHA OyTH pajillie BaXXJIMBICTh CAMOTO TPOEKTY,
a He dakT y4acti y HboMY Oinblie ojHiel nepkasu-uiaena €C. Ilonoxenus cr. 87
(3) (0) 3acrocoByBaNIOCH, TOJIOBHUM YHHOM, y BHIAJKaX, MOB’SI3aHUX 3 HAYKOBO-
JIOCTITHUMHU TMPOEKTaMH (3alpoBajPKEHHS BHCOKUX TEXHOJIOTIH Ha TeneOaueHHi,
npoekT AepoOycy) 1 0XOpOHOIO JOBKULIA. Y MuHyiIoMy pori Kowmicis yxsamuia
JIOTIOMOT'Y Ha IiICTaBi I[bOTO MOJIOKEHHS! HAa HAYKOBO-JIOCIIIHMNA TPOEKT y raiysi
MIKpOEJIEeKTPOHIKH Y pamkax nporpamu MEDEA+.

Jlonomora, cipsiMOBaHA Ha BUIIPABJIECHHS CepPilo3HMX NOPYLIEeHb Y eKOHOMiLi

Y cr. 87 (3) (0) fimerscs TakoX TIPO IOMOMOTY, CIPSMOBaHy Ha
BUIIPABJICHHS CEpHO3HHUX IOPYIIEHb B eKOHoMiui nepkaBu-wieHa €C. Kowicis
BUKOPHCTOBYBaJIa L€ IIOJOXCHHS, T'OJIOBHMM YHHOM, JUIsi CXBAJCHHS 3aXOMiB 3
MiATpUMAaHHS PiBHA 3aiHATOCTI HACEJTICHHS i Yac CepHO3HUX €KOHOMIUYHUX KPH3.
BoHno, Hampukiaa, Oylo BHKOPHCTaHE JUI YXBaJCHHS IONOMOTH ITaJiHCBKOTO
ypsoy MalMM Ta CepelHiM MiJUPHEMCTBAM IIiJi Yac KOH IOHKTYPHOI KpH3H
HanmpukiHmi 70-X, IO CYNpPOBOMKYBalach 3HAYHUM IIiABHIICHHSIM 3apoOiTHOI
TUTATH TpariBHEKIB. Y 1979 p. Oyno yxBaneHo AepkaBHY AomomMory y benprii, mo
3anpoBafyia IMpeMii MiAPHEMCTBaM, SKi HalMand JOJAaTKOBHX IPAILiBHUKIB Y
Mepiol BUCOKOTO piBHA 0e3poOiTTs B KpaiHi. I'pemis TakoX CKOpUCTajiach UM
MOJIOXKCHHSAM y TOoAiOHMX obOcraBmHax y 1987 p., ame nmomomora Oynma HamaHa
BENIMKUM KOMIIaHIsIM, TakuM sk Xaykic LleMeHT. YMOBOIO 3acCTOCYBaHHS LBOTO
HIOJIOXKEHHS € Kpu3a y eKOHOMILl JaHoi aepkaBd y Iijomy. CuTyawlis KpH3u y
OKPEMOMY CEKTOPi €KOHOMIKH UM Ha OKPEMOMY MiANMPHUEMCTBI IigNagae il Iifo
ct. 87 (B) (cexTopambHa JOIMOMOTa). 3BaKalOUM HA HAI3BUYAWHHUHA XapakTep
cuTyalil, JOIMOMOra TaKOro THUIly NOBMHHA OyTH YyXBajJeHa, SK IPaBWIIO, Ha

' Cyn Crisrosapuctsa — Cripasn 62 i 72/87 — Executif Regional Wallon v. Commission —
ECR (1988) c. 1575
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0OMEXEHUH CTPOK, 00 HEe JOMYCTUTH ii CTPYKTYpHOTO BIUIMBY Ha KOHKYpPEHTHE
CepeIOBHIIE.

JonoMora s CHPUSHHS PO3BHTKY KYJAbBTYpH a00 s 30epeskeHHs
KYJbTYPHOI CHIALLMHHA

Y MaactpuxrtcekoMy JloroBopi s miei kateropii momomoru 1o ct. 87 (3)
Oymo momaHo HoBui TyHKT (r). Bim BpaxoBye HOBY mnomituky €C y cdepi
KyJbTYpH, BBEJIEHY i BifobpaxeHy y cT. 151'. Onnax Komicis y 11bOMy KOHTEKCTi
CXWJIBbHA TPAaKTyBaTH MOHATTA "KynbTypa" 3 MEBHUMH 3acTepexeHHIMI. Oco0InBo
B)KJIMBO 3pOOMTH NPaBUIBHUNA BUCHOBOK MO0 TOTO, YW KyJIBTYpPHHUH OiK TOrO 4n
IHIIIOTO 3aX0Ay HE MiAMOPSAKOBAaHHN CyTO KOMEpIiHHUM iHTepecaM. Lle ocobmmBo
CTOCYETBhCA IOMOMOTH, IO HAMAEThCA IHAYCTPil KiHO 9M TenebadeHHO. Biipin
nibepanbHUil NiAXiJ 3aCTOCOBYEThCS Y BUIAAKY JONOMOTH HA TOPTiBIK0 KHUIAMM>.
[Ipote Ginble CyMHIBIB BHKJIMKA€E MMTAHHS 3aCTOCYBAHHS I[bOTO IOJOXKEHHS TPH
(hiHaHCYBaHHI CTIOPTUBHUX IOJIiH Ta CTIOpYyI. Y IIbOMY BHIIAKy MOMJIUBICTD TaKOXK
KOMEpLIIHOTO BUKOPHCTAHHS CHOPTHBHUX IIOAIH Ta CIOPYA MOXE 3aBakaTh
3acrocyBanHIo cT. 87 (3) ().

Inmii kaTeropii ronomoru, Bu3Ha4veni Pagoro

Is xateropist gomomoru, 3a3nadena y ct. 87 (3) (1), BHKOPHCTOBYBAJIaCh y
CYJIHOOYIIBHOMY CEKTOpi. 3apa3 J0moMora CyAHOOYIIBHOMY CEKTOPY PETyIHOETHCS
PernamentoMm Pagu €C Ne 1540/98°. Jlna Hananas Gyab-AKoi JOIOMOTH y ILOMY
CEKTOpi BHUMAaraeThCsl MolepeiHe NOoBiIoMIIeHHs npo Hel. He3axaroum Ha Te, 110
el BHJ JOIOMOIM Ma€ CEKTOPAIbHHMH XapakTep, y AaHOMY BHIJKy HE MOXHA
nocwiatics Ha 1. (B) cT. 87 (3), OCKUIbKM Iei BHJ JOIOMOTIHM, 3Ba)KAIOUM Ha
nosuiito €C BIJHOCHO TpeTiX KpaiH, CHPSMOBAaHWIl, TOJIOBHUM 4YHHOM, Ha
HIATPUMKY ICHYIOYOTO IIOJIOXKEHHS CyJHOOYNIBHUX IIANPUEMCTB 1 IX yNpaBiiHHA
0e3 Hamipy MOAJbIIOT0 PO3BUTKY TPAMUIIHHUX ACHEKTIB Ii€l MPOMHUCIOBOCTI.
®DakTUYHO BUIIE3raiaHuii PeriiaMeHT CTOCY€ThCS 1HBECTHIIHHOI JOMOMOTH,
ONEpaTHBHOI JIOTIOMOTH, JIOIIOMOTHM Ha PECTPYKTYpH3allil0 Ta Ha B3aKpUTTA
HiIpUEMCTBA.

IIlo cTocyeThcss MOXKIHBOCTI, mependaueHoi y cr. 88 (2), sika moTpedye
NPUHHATTS OJlHOCTaitHOTO pieHHs Panoro, To, 3Baxkaroun Ha Te, mo Komicist Bxke
YiTKO BHCJIOBWJIA CBOE 3allepeyeHHs] MPOTH Takol JONOMOTH, NPUHHATTS

! kommns ct. 128

% Jlue. Pimenns Komicii 1999/133/EC OJL 44 Bix 1999 poky, amyasoBane y 2002 porti
Cynom mepmoi iHctaHmii y cripasi T-155/98 crocosro Cooperative d'Exportation du Livre
francais — ECR (2002)

3 0J. L2002 (1988)
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NO3UTHBHOTO pINIEHHS 3 LBOr0 MNPHBOLY € MAaJOWMOBIpHUM. ICHye nekinbka
BUIIAJKIB HAJaHHS Takoi IOHNOMOTM Yy CLIbCBKOTOCHOAAPCHKOMY CEKTOpi, SKi
sragaHi y 17-i#t i 19-iit Jomosini Kowmicii 3 ITonituku y Coepi Korkypenmii

2. MpouecyanbHi HOPMMU, LLIO 3aCTOCOBYHOTLCA A0 AepXKaBHOI
gonomoru

Crartst 88 MICTUTP OCHOBHI HpolEcyalbHI NpaBWia AT 3aCTOCYBaHHS
nonoxeHb cT. 87. Kowicis, cumimyroun mnpenenentam Cymy CriBTOBapHCTBa,
po3poOmiia 3araibHi MPOIeCyallbHI MIpaBUia 1 BUKJIANa iX y CBOiX MOBiJOMIICHHSX.
Taxa npakTHKa BiJIIOBia€ THUITOBIH CUTYyaIlil 3aCTOCYBaHHS IPENEACHTHOTO TpaBa,
KOJI 0araTo acIleKTiB 3aJIMIIAEThCS 10 KiHII He 3’scoBaHMMHU. OJHAK HENOAaBHO
Papga 3pmitficHmna koamGikamilo OWX TpaBwil, NpUHHABIM y Oepe3ni 1999 p.
Permament Ne 659/1999, ne Oyno BUKIANeHO NeTalbHI IpaBHiIa 3aCTOCYBaHHS
MOJIOXKEHb CT. 88. FOpUANIHOI0 OCHOBOIO MPHUHHATTA IbOr0 PermameHTy Oyna cT.
89. PeriaMeHT migBUIIUB PiBEHb MIPO30POCTi i BU3HAYEHOCTI IIUX MPABHI B 0Yax
ycix 3aIikaBlIeHUX cTOpiH. BiH mependadae KOHTPOJb 32 iCHYIOUOIO JIOTIOMOTOIO,
HOBOIO JIOTIOMOTOI0, HE3aKOHHOIO JIOMIOMOTOI0 Ta HEMOMYNICHHSM 3JI0BXHBAaHHS
JIOTIOMOT O10.

2.1. IcHyroua i HoBa gonomora

Crartss 88 BH3Haua€ OCHOBHY pI3HUIIO MDK ICHYIOHOK 1 HOBOIO
jJonomoroo. IcHyroya nomomora — Ie CXeMH JONOMOrH ab0 OKpeMi BUMAIKH
HaJIaHHS JIOTIOMOTH, 110 ICHYBJIM Y MOMEHT BCTyIy JloroBopy y CHily Ul AaHOi
JepxkaBu-wieHa €C, a Takox JOINOMOTa, sika Oylla Hale)XHHUM YMHOM yXBajeHa
Kowmici€ro 3riHo 3 mporecyalbHUMHU NpaBHIaMHU AJIsl HOBOI JonoMmord. IcHyroua
JIOTIOMOT'a — 1€ TaKOXK 1 Ta JI0NOMOra, sika He Mijajala IiJi BU3HAYeHHs JOTIOMOTH
y JloroBopi, Ha MOMeHT i1 Ha/laHHs, ajie sKa Iijanaia IijJ e BU3HAuYeHHs Y Ipoleci
noJaneIioro po3sutky CroinbHOro puHKy. IcHyroua pomomora He moTpedye
MOMEPEIHBOTO  MOBIIOMIICHHSI, ajie¢ 1 HaJaHHSA T[OCTIHHO KOHTPOJIOETHCS
Kowmiciero. HoBa momomora i 3MiHa iCHYIOYOi JIOIIOMOTH, HaBIIAKH, MOTPEOYIOTh
000B’sI3KOBOr0 TONEepeIHhOro mnoBigomiieHHs: Kowmicii i He MOXyTh BBa)KaTHCh
nificaumu 6e3 ix yxBajieHnHs Kowmiciero.

A. IcHyroua gonomora

Icayroua momomora mocTiiiHO neperisanaerbes Kowmiciero. s 1poro
Kowmicis Mae mpaBo OTpuMyBaTH BiJ KOXXHOI Iep)KaBH-uIeHa BCIO HEOOXiIHY
inpopmamiro. fAxmo Kowmicis BBakae, Mo icHylo4a IOTIOMOTa € HECYMICHOIO i3
CrinbHAM pUHKOM, a00 CTaja Takoro, BOHa iH(pOpMye Tpo 11e AeprkaBy-diieHa i gae
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i MOXJIMBICTh BHCIIOBHUTH CBOIO TOYKY 30py 3 Hboro npuBoay. Skio Kowicis
HOPUXOJUTH 10 BHCHOBKY, IO ICHYIHOYa JOMNOMOra € HecyMicHOI i3 CHiibHHM
puHKOM ab0 cTaja TakoKo, BOHA [a€ PEKOMEH[Alil JepiKaBi-4ieHy 00
"HaJeXHUX 3aXO0MiB", AKi MOTPIOHO BXKHUTH 3 METOI0 HOpMai3amii cuTyamii. Xo4a
3ax0/1, 3anpononoBani Komiciero, He € 000B’I3KOBUMH JI0 BUKOHAHHSI, BOHU BCE
K € BaXJIMBUMH 3 MPOIECYaIbHOI TOYKH 30pPY, OCKUIbKH BiIKPHUBAIOTH HUISX 10
(hopManbHOI MporeRypH y3romkeHHs 3rigHo cT. 88 (2). fAxmo mepxkaBa-aneH €C
HE TMOTO/DKYETHCS 3 pekoMmeHpalismu, Kowmicis mnpuiiMae pilieHHs, sKe CTae
00O0B’SI3KOBUM  MICJIST TOBIIOMJICHHST PO HBOIO JepxkaBu-wieHa. l[lponenypa
Y3TO/DKEHHST TO3MWINH, 10 CIIAyE 3a [WUM, € AaHAJOTIYHOK 3 IPOIEAYPOIO
Y3TO/DKEHHST TIO3UIIH Y BUMAIKY HEMOrojpkeHHs 3 pimeHHsM Kowmicii cTocoBHO
HOBOI JIOTIOMOTY, TOMY BOHA Oy/ie BUK/IaieHa OUIbII JeTaIbHO HIKYIE.

JoOpe BiZOMHM € BUMAOOK BHKOPHUCTAHHS IHOTO MEXaHI3My y MpoIieci
y3roKeHHs — Koy Icranist Ta HiMeuurHa He moroJuinck 3 PaMkoBUMH HOpMaMu
CriBTOBapHCTBa CTOCOBHO HAJaHHS JEp)KaBHOI JOIIOMOTH aBTOMOOUIBHIN
TIPOMHCIIOBOCTI.

b. HoBa nonomora

Hoga gonomora BKIIFOYa€ CXEMHU JOMOMOTH i HOBI BUIIAJIKU 1HAMBIYaIbHOL
JIOTIOMOT'H, 10 He OyJIM BKJIOYEH] y ONEepPEHbO OT0JIOIIEH] NPOrpaMH JO0TIOMOTH.

Cxema JIONIOMOTY — LI 3aKOHOJIaBUMH aKT, HA OCHOBI SIKOTO 1HJMBIiTyajbHA
JIOTIOMOT'a MOKE OyTH HaJlaHa OKPEMHUM KOMIIaHIsAM 1 KUl He BUMArae moaajibIInx
IMIUIEMCHTAI[ITHAX 3aXOJiB 3 I[i€l0 METO. I|HIMBiqyalbHA JOMOMOra, IO
HaJIa€ThCs BIATIOBIHO JI0 3aTBEP/XKEHOI CXEMH JIOTIOMOTH, BBAXKAETHCSI yXBAJICHOIO
i, BIJIMIOBI/IHO, iCHYI04YOM0. | HaBMmaky, SIKIIO 1HAMBIAyalbHA JOOMOTa HE BXOJIUTD Y
3aTBEP/KEHY CXEMY, BOHA BBA)KAETHCS HOBOIO 1 BUMarae IOBIJIOMJICHHS IPO Hel
Kowmicii. Kpim Toro, Kowmicis, yxBajroroun cxemy JOIIOMOTH, MOXE IOCTaBHUTH
NEeBHI YMOBM HaJaHHs IHJUBigyasbHOI Jonomorn y 1 Mexax. [lopyrieHHs
JepkaBoto-wieHoM €C IUX yMOB CHPUYMHSAE Te, LIO IHIUBIIyallbHa JONOMOTIa
HaOyBae craTycy HOBOi. Take Tpammioch y BHIAJIKy CXEM JIOTIOMOTH JJIsl CEKTOPY
BUPOOHMITBA CHHTETUYHHX BOJIOKOH MJIsl TEKCTWJIBHOI mpomuciioBocti. Komicis
3a00pOHWIIA HAJAHHS IHAUBIAyaJbHOI JONOMOTH JUIS CTBOPEHHS HOBHX
BUPOOHMYMX TOTYXKHOCTEH, OCKUIBKM y IIbOMY CEKTOpi ICHYBaB HaJIMIIOK
notyxHocredl. [lpoanamizyBaBmm tmaH ypsgy @paHuii HagaTH perioHajbHY
JIONIOMOTY HOBiH TeKCTWibHIM (abpuui, Kowmicis 3a3Hauymia, 1o aonomora He
NoTpedye MONepeHhOro MOBIIOMIIEHHS, OCKIJIBKM BOHA BXOAWTH Y 3aTBEP/KEHY
cxemy ponomoru. Cyn CriBTOBapHCTBa CKacyBaB 1€ PillIeHHs, BBAKAIOUH, LI0 el
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HOBUH IUTaH aBTOMAaTHYHO BHUKJIIOYAETHCS 13 3aTBEP/DKEHOT CXEMH SIK TaKWH, IO
TIOPYIIYE YMOBY HE CTBOPIOBATH HOBI MOTYXKHOCTI'.

Bynp-sike BIOXWJICHHS BiJl CXEMH iCHYHOYOI IOIIOMOTHM PO3IJISAHAETHCS SK
HOBa fomoMora. TUTbKH CyTO aIMiHICTPaTHBHI YAOCKOHAIEHHS a00 PEryIrOBaHHS
KUTBKICHHX TIapaMeTpiB JOTOMOTH JJIs BPaxyBaHHS IOTIPABKH Ha 1HQIAIMIIO, HE
NOTPeOYIOTh HOBOTO IOBIJOMIICHHS 1 HE BBaXKAIOTHCS 3MIHAMH Y OPHIMYHOMY
3HAYEHHI.

[IpormecyanpHi acieKTH HOBOI AomOMOTH BUKiIaneHi y cT. 88 (3). Lli Hopmu
XPOHOJIOTIYHO TepeayIoTh maparpady (2), 1e BUKJIaJeHa IpoLeaypa y3roHKeHHS.

Crarts 88 (3) 3000B’s3ye nepxkaBu-wieHn €C MOBIIOMISTH TMPO IDIaHA
HaJlaHHS HOBOI JOTIOMOTH, a TaKOX PO Oyab-sKi 3MiHHU ICHYIOYOi JOMOMOTH, MIPU
YoMy OOWIBa THITM JOMOMOTH CIiJ PO3YyMITH y HAaBEACHOMY BHIIE TIyMadyeHHI.
Left 060B’ 130K 3apa3 3akpimieHo y ctT. 2 (1) Permamenty Ne 659/1999, sika Takox
CTOCYETBCA 3aXOJiB, AKi MalOTh OYTH BXHUTI JO AEpKaBU-WIEHA Yy BHIAJKY
HEBUKOHaHHA NOJOXeHb cT. 87 (2) abo (3) Horosopy. Kowmicis TpaawmimiitHO
BBa)Xa€, 110 00OB’SI30K MOBITOMIICHHS BIJTHOCHTBCS TAaKOX JIO Ti€l JOTIOMOTH, sKa
Ha IOyMKy JnepxkaBu-wieHa €C He miamamae min gpito cr. 87. Tak, 3 Meroro
OTpUMaHHS TOBHOI iH(opMarii i MoxkimBocTi KoHTpoiro y [ToBimomienHi Big 23
nucronana 1983 p.2 Komiciero 6yna BUCYHyTa BUMOTa PO HAJAHHS TIOBiIOMJIEHHS
PO JIOTIOMOTY, SKa Ha ITyMKy nepxaBu-wieHa €C He miamamae mix xpito ct. 87. Y
Permamenti Ne 659/1999 1ie muTaHHS HE 3ray€eThCs, aje BUXOAAYH 3 HHOTO MOYKHA
3poOHUTH BHCHOBOK TIpO Te, 10 AepkaBa-wieH €C y Oynb-IKOMy BHIAIKy Mae
MPaBO MOBIIOMHUTH MPO JIOTIOMOTY, sIKa Ha i IyMKy He Tianagae min giro cT. 87 (1),
mo6 B3HATH peakmiro Komicil 3 mboro MpuBOAY i TAKMM YHHOM 30pPi€HTYBATHUCS Y
FOPHIMYHOMY CTaTyCi Li€i JonomMoru’.

[NoBimoMileHHsI TPO JOIIOMOTY IIOBHHHO IiepenyBaTH ii (opmansHOMY
YXBAJICHHIO YM BHECCHHIO 3MiH Yy iCHYIOYYy JIOIOMOTY, a TAaKOX ii BCTYNy y Iifo.
YXBaJIeHHSAM JOMOMOTH BBaXXKa€ThCs HE 11 HaTaHHS KOHKpeTHOMY OeHedimiaposi, a
NPUHAHATTS BIATIOBIIHOTO HOPMATHUBHO-IIPAaBOBOTO akTy Npo il HamaHHS. Takum
YHHOM yXBAJICHHS JOIIOMOTH JI0 IIOBiIOMJICHHS PO HEl € MOPYIIECHHAM 3a3Ha4eHOl
BUMOTH, HE3BaXKalOYM Ha Te, L0 LI0 JNOIOMOry Iie HiXTo He onepxkas. L[00
3armo0irTd HeraTMBHUM HACHiJKaM Takoro mopymeHHs Kowmicis mpomnonye, 1mo6
nepxaBa-wieH €C, IIaHYI0YM HaJaTH JOIIOMOTY, YiTKO MOBiIOMIIsUIA HMOBIpHHX
OeHeimiapiB Mpo Te, MO yBECh IUIaH HAAHHS JOTIOMOTH ITiJIATA€ 3aTBEPKEHHIO

!Cyn €C — Cnpasa C-313/90 ECR (1993) ¢. 1-1125
20J EC C 318 (1983)
3 lus. [paBuma Ne 659/1999 ct. 4 (2)17 (2)
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i yxBamenHro Kowiciero. Ilporo nocratHpo, mo0 TPOEKT [epKaBH-4JICHA HE
PO3IIIsIABCS SIK 3aTBEP/PKSHUH 1 yXBaJICHUH.

HeBukoHaHHS BHMOTH IIPO TOBIJOMJICHHS HPHU3BOIMTH 10 AaHYIIOBAHHA
JIOTIOMOTH, OCKIIbKH AepkaBa-wieH €C He BHKOHaNa BUMOTY HaKJIaJeHy Ha Hel
6e3mocepentbo JloroBopom. 3a Takux 0OCTaBHH BCTYII JIOTIOMOTH Y Jif0 pOOHTH ii
He3akoHHO0. ITopymieHHs BUMOTH IPO TOBIIOMIIEHHS MOXE ITiATBEPAXKYBATHChH
HalliOHAJILHUM CyJIOM, HAaIlpUKIaj, 3a MO30BOM KOHKYpPEHTa TOTO MiANPHUEMCTBA,
AK€ MaJ0 OTPHMATH JOTIOMOTY.

BukiroueHHs 3 BHMOTM IIPO IIOBIIOMJIGHHS BHKJIaJeHI y Permamenti
Kowmicii (€EP) Ne 68/2001 s BUmamkiB HaJaHHS TOTIOMOTH Ha HaBuaHHs 1 (€P) Ne
70/2001 mns momomorm MCII. OmHak TroNIOBHE BHUKIIOUEHHS NependadeHe y
Pernmamenti Kowmicii (€P) Ne 69/2001 cTocoBHO 3acTOCYBaHHS MOJOXKEHb CT. 87 1
88 mpu HamaHHI JOTOMOTH 3a TPHHIMIIOM de minimis HE3aJeXKHO BiIl po3Mipy
OcHeimiapiB AONOMOTH, 3 €IWHHM BHHSATKOM JJIsI JONMOMOTH Y cdepax
TPaHCIIOPTY, CIIbCHKOTO TOCHOAApCTBa 1 excropTy. OHAK KOXKHA JIepKaBa-wieH
€C noBUHHA CTBOPUTH aIMIHICTPATUBHMI MEXaHI3M KOHTPOJIIO 32 JI0TIOMOT0I0, 110
HaJaeThCs 3a MM TPHHIMIOM Ul TOTO, MI00 MaKCHMAalIbHHH 00CAT IOTOMOTH
omHomy OeHedimiapy He mepeBumryBaB 100.000 eBpo Ha Tpm poku. Kpim Toro,
mianpueMcTBo-OeHediniap moBUHHO iH(pOpMyBaTn AepkaBy-uwieH €C mpo Oyab-
Ky OTpPUMaHy paHillle JONOMOTrY, 00 He MOpYIIyBaTH BHMOTY MaKCHMajbHOTO
o0csry Takoi gomomoru. B sKocTi ambrepHaTuBH, JepxkaBa-wieH €C Moxe
CTBOPHTH LEHTPAILHUHA peecTp I 30epekeHHs yciel iHpopmamnii mpo HamaHy
JIOTIOMOTY 3a TIPHUHIIAIIOM de minimis.

2.2. NonepeaHs ouiHKa

Komiciss TNOBMHHA MNPHUHHATH pIMIEHHS [OJ0 MOXJIMBOCTI HaJaHHA
JIOTIOMOTH y KOHKPETHHH CTPOK, IO IMOYMHAEThCS 3 JaTH IOBIJOMIIEHHS IIPO
qoromory. [Iporiec TPUIAHATTS PIllICHHS CKIIQAAETHCS 3 IBOX €TAIliB: MOMEPEIHBOT
OLIIHKH 1, 32 HEOOXIJHOCTI, npoueaypH (GOPMabHOI OI[IHKH.

[ix uac eranmy mnonepenHboi ouiHkk Kowmicis [OBMHHA BHCIIOBUTH
MOTIEPETHIO YMKY II0JI0 CYMiCHOCTI Joromoru i3 CriibHuM punkoM. [lomepents
OIliHKa MOX€e OYTH O(OpPMIICHA Y BUTJISIII OJTHOTO 3 HACTYITHUX BUCHOBKIB:

- Kowmicis BBaxkae, 10 AaHMH 3axiJy HE € JOINOMOIOK B PO3yMiHHI
Joroeopy i BUKJIaae cBiii BACHOBOK y (popMi BijmoBigHOrO pimenHs'.

! Pernmament Pagu (€C) Ne 659/1999 ct. 4 (1)
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- Kowmicis BBaxkae, mo BOHa HE Ma€ CYMHIBIB HIOJ0 CYMICHOCTi IaHOI
nmoromord i3 CriTbHUM pHHKOM. BoHa mpuiiMae BiIIOBiAHE pillleHHS HE
3anepedyBaTH TMPOTH HAJaHHS JOMNOMOTH, Y SKOMY 3a3HAuYa€ThCs, SIKi
BUHSATKH, 3riIHO 3 JJOroBOpoM, Oy/IM 3aCTOCOBAHI y JaHOMY BUIAZKY' .

- Kowicis Mae cyMHIBH OO CYMICHOCTI JaHoi mormomord i3 CoirsHUM
PUHKOM i BUpilllye po3HOYaTH NPoLENypy (pOpMaIbHOT OLIHKH?.

JloroBip He BCTAQHOBIIOE KOHKPETHHX TEPMIHIB 3aBEPILEHHS MOMEPEAHBOT
omianku Kowicietro. Cyn CroiBToBapucTBa y crpasi Lorenz 3 IOCTaHOBHB, IO JBa
MICSIIl € JOCTaTHIM CTPOKOM st Toro, mo0 Kowmicis BH3Haumiace IIOAO
HEOOXiTHOCTI TOYaTKy Mpolenypu (opMalbHOI OIMIHKH 3rigHO 31 cT. 88 (2).
OpHak, KOO0 TPO JOMOMOTY He Oyino moBimomieHo, i Kowmicis ii BuB4Yae Ha
mijcTaBi BHECEHOi CKaprd abo 3a BJIACHOK IHIMIaTHBOIO, 3aKOHOJABCTBO
nepenbayae MOMJIUBICTb MPOJOBKEHHS LBLOro cTpoky.’ Jlepxapa-unen €C He
Moxe (OpMaNbHO 3aTBEPIUTH Ta HAJATH 3asBJICHY JOMOMOTY JIO0 3aBEpIICHHS
CTPOKY 3MiHCHEHHS MoIepenHpoi omiHku. Permament 659/1999 3apa3 micTHTh
MiATBEP/UKEHHS. TOTO, 10 PIIICHHS 33 pe3yabTaTaMH MEpIIOro eTamy OI[HKA
MOBUHHO OYTH HPHUHITO MPOTSATOM JIBOX MICSIIB 3 MOMEHTY IMOBiJOMIICHHS. 3a
3roJiol0 000X CTOpiH Il CTPOK MOJXKHA TMOJOBXHTH, a Yy HaJA3BUYAHHUX
obcraBuHax Komicist Moxe BCTAHOBHTH KOPOTIINiT CTPOK.

Axmo Kowmicis He npuiiMae pileHHS y TBOXMICSYHHNA TEPMiH, JOTIOMOTa
BB@)KAETHCSI CXBAICHOIO 1 AepkaBa-wieH €C Moxe 11 3aTBepANTH, 3a3/alieTiib
noingopmysaBm npo 1e Kowiciro. Ile momepenne mosimommenHs mae Kowicii
OCTaHHINA 15-meHHWIA CTPOK U MPHUHAHATTA pilieHHA. SIKII0 ITOTIOMOTY yXBaJleHO
a0 BOHA BBAXAETHhCA YXBAJICHOIO, BOHA HaOyBa€ CTaTycy iCHyIOYOl i SK Taka
MiAsIrae mMoCTiIHHOMY KOHTpoMto 3rimHo 3i cT. 88 (1). Axmo Kowmicis BBaxkae
JOIUTPHAM BIZHOBHUTH PO3IJIS/ JONOMOTH, BOHA Ma€ JOTPHUMYBATHCh MPOLEIYPH
MOCTIHHOTO KOHTPOJTIO.

2.3. Mpouenypa hopManbHOiI OLiHKN

Kowmicist po3nounHae npoueaypy GpopmMaibHOT OLIHKH 332 TAKUX 00CTaBHH:

- Ilicna 3akinueHHs nonepeanboi ouiHku Komicis Bce mie mMae cepiio3Hi
CyMHIBH MI0ZI0 cymicHOCTI i3 CHUIBHMM PHUHKOM HOBO{ JOIOMOTH,
3a5BJICHO1 JE€PKaBOIO-UJIEHOM.

! Pernmament Pagu (€C) Ne 659/1999 ct. 4 (2)

2 Pernament Pagu (€C) Ne 659/1999 ct. 4 (3)

3 Cyn €C Cnpasa 130/73 Lorenz v. Germany ECR (1973) c. 1471

*V Bumesrananiit cnpasi Boussac Cyx €C BCTAHOBHB TPH MICSII K 3aKOHHHI TepMiH
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- B xopxi mponenypy mocTiiHOTO KOHTPOJIO icHyrouoi momomoru Kowmicis
Iiiiura BUCHOBKY, IO IS TOTIOMOTa BXe HE € cyMicHOK i3 ChiisHIM
PHHKOM 1 ITOBiIOMIISIE TIPO II€ BIATIOBIAHY AepkaBy-wieHa €C.

- Kowicis BigkimKkae pilieHHS PO YXBAJICHHS IOTIOMOTH a00 CTBEPIXKYE,
1[0 JIaHa JIonoMora He Bixnosigae Jlorosopy.

- Kowmicis mpoBOAWTH CHIACTBO Yy CHpaBi MpO HAZaHHI HE3aKOHHOI
JOTIOMOTH 200 3JI0BXKUBAaHHS JJOIIOMOTOIO.

s mpouexypa BukianeHa y cr. 88 (2), a meTaimbHI IporecyanbHi HOPMH,
po3po0ieHi Ha mpakTuIli, 3aTBeppkeHi Permamerntom Pagm Ne 659/1999.

[Iponienypa TOYMHAETBCS 3 TMOBIMOMIICHHS YCIX 3aIliKaBICHUX CTOPiH
(mepxaBu-uneHa €C, o10 Hamae MOMOMOTY, IHIIAX JepyKaB-WiICHIB 1 3aIliKaBICHIX
MPUBAaTHHUX CTOPiH). Y MOBIIOMIICHHI BKa3YEThCs Momepeaas ominka KoMicii momo
cyMicHOCTI gonomMord i3 CHiTbHEM pUHKOM. Pe3roMe MoBiOMIIEHHS ITyOMiKyeThCS
y OdinititHoMy BicHUKY. [10BiTOMIICHHS MICTHTB TPOTIO3UINIO YCIM 3aIliKaBICHUM
Jep)KkaBaM-WICHAM 1 iHIIMM 0co0aM IPEJCTaBUTH CBOT 3ayBaKCHHS.

PosrasHyBIm HajgaHi 3ayBaxkeHHs, KoMicis Ma€ 3aBEpIINTH L0 MIPOLEAYPY
1 y po3yMHHWIA TepMiH MPUHHATHA BigNOBigHE pimeHHA. Y cupaBi RSV npomu
Kowmicii Cyn €C mocTaHOBUB, 1[0 CTPOK Y 26 MICAIIB € 3aHAITO JOBTHUM JUISI TOTO,
o0 pO3MOPSIIUTHCS TTOBEPHYTH HaJaHy nonomory. [lpuitmaroum pimeHHs momao
OOTpYHTOBAaHOCTI 3aTpUMKH, Tpeba OpaTHm 1O yBarWm TakKOXX 1 CBOEYACHICTh
MOBIOMJICHHS IIPO JIOIIOMOTY 3 00Ky fepxaBu-wieHa €C.

Cratts 7 (6) Permamenty 659/1999 po3’sicHroe 1o cutyamnito. Komicis mae
CTpoK y 18 MicsIiB Ha 3aBepIIeHHS IIi€i MpoLeAypH, ale el CTPOK Moxe OyTh
MIPOIOBKEHUI 3a 3Tr0/I0I0 CTOPiH — 3amikaBleHoi aepxkaBu-wieHa €C 1 Kowicii.
SAxmo pimeHas He Oyino mpuifHATE MpoTAroM 18 MicsIiB, 3aIlikaBlieHa Jep)KaBa-
wreH €C Moke BUMaraTH NMPUHHATTA pimeHHs — Ha e Kowmicii BigBoauThcs 2
Micsti. Y ocTaHHROMY BHIAAKY KoMicisi KepyeTbes HassBHOIO y Hel iHpopMariero.
Axmo miei iHpOpMAaIii HEOOCTaTHRO IS MPHUUHATTS PIMIEHHS MPO CYMICHICTB,
Kowmicis, 6yayan o6MesxkeHa CTPOKaMU, HOBUHHA NPUMHATY HEraTUBHE PillleHHs .

HepxaBa-wien €C, Do IUIaHye HagaTH HOBY JOIIOMOTY, IIOBHHHA
NPU3YIIMHUTH i CXBaJeHHS IO 3aKiHUYeHHs (opMaibHOI mpoueaypu (000B’S30K
npu3ynuHeHHs). Skmo nepxkaBa-wieH €C mopymrye e 000B 30K, OeHedimiapwy,
1[0 BXKE OTPUMAJH JIONIOMOTY, PH3HKYIOTh OyTH 3MYIICHUMH 1 moBepHyTH. OnHAK,
e TUTBKA MOJMJIUBICTh, a HE OE3yMOBHHI OO0OB’S30K IIOBEpHEHHS, OCKIUIBKH
HOBEpPHEHHsI Oylle BUMAaraTHCh TUIbKH y TOMY BHIaIKy, kKo Kowmicis ocraToyHo

' Cr. 7 (7) Pernamenty 659/1999
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BUPIIINTG, IO JaHa JOIIOMora He cymicHa i3 CrinbHuUM puHKOM. Lli Hacmiaku He
MarTh MICHS Yy BUMNAAKY (OPMAaNbHOI MPOIEAYPH OLIHKH iCHYIOUOi TOMOMOTH.
HepxaBa-uien €C Moxe NPOJOBKYBATH HAABATH JOMOMOIY MiJl Yac MpOLEeaypH
y3rO/DKeHHs, iHilioBaHoro Kowmiciero B paMkax 3AiHCHEHHS IOCTIHHOTO
KOHTPOITIO.

2.4 He3akoHHa gonomMora i 3/I0BXXMBaHHA JONOMOrOH0

SAxmo Kowmicist oTpuMye 3 Oyab-sKOro Jpkepesa iHpopMallito Ipo HaJaHHs
JIONIOMOT'H, 1110 He Oyia HonepeqHbO 3asBjieHa, BOHA MOBHHHA HETaiHO MPOBECTH
po3ciigyBanHs. s 1bOro BOHa MOXKE 3amuTaTtd iHGOpPMALIIO BiJ 3allikaBlIeHOT
nepxapu-wiena €C i, skmo Taka iHpopmailis He Oyne HajaHa ab0 BUSBUTHCS
HeroBHOlo, Kowmicis Moxe 3amutatd iH(opmanito QopMalbHUM pIlIEHHSM,
BCTaHOBUBILY TEPMiH 11 Ha/IaHHSI.

Crin 3a3Ha4yuTH, 10 JOTIOMOra, sika He Oyiia 3asBlicHa y MOPYIICHHS CT. 88,
He 000B’s3K0BO € He3akoHHOM. Lle Oyno minrBepkeno Cynom CriBTOBapucTBa y
cupasi Boussac (nuB. Buine). Y Takomy Bumajnky Kowicis Takox MOBHHHA JaTH
OLIIHKY JOTIOMO3i 1 IPUHHATH PILIEHHS PO MPOBEIeHHS (OpPMaILHOT NpoUeypr
Y3TOKCHHS 3riTHO 31 cT. 88 (3).

SAxumo Kowmicis npuiimae nonepeHiii BACHOBOK IPO Te, 1110 JIoroMora OyJia
HaJaHa 3 TMOpPYLIEHHSAM 3aKOHY, BOHa MOXE Haka3aTH jepxasi-wieHy €C
NPU3YNUHUTA HaJaHHS JIONOMOTH JIO TPHUHHATTA OCTaTOYHOIO  PillIeHHS
(moctanoBa mpo npusynuHeHHs). KoMiciss TakoX Mae mpaBo 3ampoBaUTH
TUMYACOBI 3aXOJM, a CaMe Haka3aTu jepxkaBi-wieHy €C MOBEpHYTH HE3aKOHHO
HaJlaHy JIOTIOMOTY JI0 TIPUHHATTS OCTaTOYHOrO pillleHHs (IIOCTaHOBa TIPO
noBepHeHHs). Lleit apyruit 3axig MoXke 3aCTOCOBYBATHCS JIMILIE 332 YMOBH, SIKIIO
Komiciss He Mae CyMHIBIB IIIOJI0 HE3aKOHHOTO XapakTepy JOIOMOTH 1 iCHye
CepHO3HMI pPH3MK 3aBIaHHS 3HAYHUX 30UTKIB KOHKypeHTaM OecHediliapa.
Ockinbku 10 npudHTTS Pernamenty 659/1999 icHyBanu meBHI CyMHIBH ILOJO
3aKOHHOCTI TaKuX 3aXO0JIiB, 111 HOPMa Ji€ TUIbKH y BUIAJKY HE3aKOHHOI JOTIOMOTH,
HAJIaHOI MiCIs MPUHHATTS Permamenty.

370BXKMBaHHS JIOTIOMOTOI0 — 1€ BHKOpPHUCTaHHS OeHediliapoM HaaaHOI
Jonomoru Beyneped pimensst Kowmicii npo i HecyMmicHicTh i3 CIIUIBHUM PUHKOM.
Tomy KaTeropist 3JI0BXKHBaHHS JOIIOMOTOI0 CTOCYETHCS JIUIIE 1CHYI0UOT IOTIOMOTH.
[IpouecyanbHi HOPMH Yy LBOMY BHUIIQJAKy € QHAJIOTIYHMMH JIO HOPM, IIO
3aCTOCOBYIOTHCS y BUIIAJKy HE3aKOHHOI JOIIOMOT'H.
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2.5. NoBepHeHHA AgonomMmoru

Komn mnpuiimMaeTbcss ocTaroyHe PpilIEeHHS IPO HE3aKOHHUH XapakTep
jonomMoru i i HecymicHicTh i3 CHUIBHAM pPHHKOM a0o0 IpO 3JIOBXKMBaHHS
nonomoroto, Komicist Moxe HakazaTu JiepkaBi-uwieHy €C MOBEpHYTH HE3aKOHHO
HaJlaHy JIOTIOMOTY 3 BincoTkamu. [ToBepHEHHsI HE3aKOHHO Ha/IaHOT JOTIOMOTH — 1€
OCHOBHMH IHCTPYMEHT BiJIHOBJIEHHs edekTuBHOI KOHKypeH1ii. Komicis Mae npaBo
BUMarati HeraiHOro noBepHeHHs Jornomory. [loBepHeHHs BiIOYBa€ThCS 3rifHO 3
npolecyaJbHUMH HOPMaMHM 3allikaBieHoi jaepxaBu-wieHna €C. OpHak 3riiHO 3
OCHOBOIIOJIOXKHUMH NTPpUHIMIAaMU TpaBa CriBTOBapuCTBa, BCTaHOBIEHUME CynoM,
3aCTOCYBaHHS NPUHHATUX MPOLECYAIbHUX HOPM 3alliKaBJIeHOl JiepxkaBu-wieHa €C
HE IIOBMHHO CHOBULIGHIOBATH a00 YCKJIQIHIOBATH BUKOHaHHS pimeHHs Kowicii.
Hepxapu-uwienn €C NOBUHHI BXHUTU JUIS [[bOTO BIAMOBIAHUX 3aX0iB. Y copasi
Commission v. Greece' npo He3aKOHHE HaJIaHHs JIOTIOMOTH Y BUTJIS 3BUILHEHHS
BiJl OITOJIaTKyBaHHsI OyJia MpUIHSATA IOCTaHOBA PO MOBEPHEHHs JonoMoru. ['peuis
CTBEpJDKYyBaJa, 110 11€ MOYKHA 3pOOMTH TUIBKU 3alPOBaJMBIIN 3BOPOTHIN MOJATOK,
a e cylnepeuuTh IpuHOMIAM  3akoHojaBctBa  CmiBroBapuctBa. Cyn
CriBTOBapHCTBa MIOCTAaHOBHB, OJIHAK, 110 Y 3alPOBAPKEHH] TAKOTO IOJIATKy HEMae
HEOOXiJHOCTI 1 IO MOBEPHEHHS KOLITIB MOJXKHA 3JIMCHHUTH, JIMIIE HaKa3aBIIN
KO)KHOMY  IiJIIPUEMCTBY-OeHediliapy IMOBEPHYTH CyMy, HEAOIUIAYEHY HHUM
BHACJIIJJOK 3BUIHEHHSI BiJl ONIOJIaTKyBaHHSI.

Crarts 14 (2) Permamenty 659/1999 mnepenmbauae, 10 MOBEPHEHHS
JIOTIOMOTY TIOBUHHO CYNPOBO/XKYBATHCS CILIATOO MEBHHUX BiJICOTKIB BiJ HaTaHOI
CyMHu, 00 HE3aKOHHO OTPHUMaHa JOIOMOra He BHIVIAala sK O€3BiJICOTKOBa
[MO3HKA.

[ToBepHEHHS HE3aKOHHO OTPHMAaHOI JONOMOTM He € caHkuieo. lle
rpoMajicbKuii 000B’ 5130k OeHediiapis, sIKi OTPUMaIN CyMH, IO iM HE HaJeXaTh.
Sxuo nignpuemMcTBo-6eHedimiap, sike OTpUMaIO HE3aKOHHY JOIOMOTY, 3MIHUIIO
BJIACHUKA, 3a IOBEPHCHHS JOMOMOIM HECE BiIOBIAAaIbHICTh HOBUH BJIACHUK.
Hemonasuo y ct. 15 (1) i (2) Pernamenty 659/1999 BHeCEHO MOJOKEHHS MPO
CTPOK I1030BHOT JIaBHOCTI JUIsi BUMOT IIPO MOBEPHEHHS JOIIOMOTH, BiH CTaHOBUTH
10 pokiB.

SIK1Io 1e cynepedyuTh 3araJibHUM NPUHLMINAM 3aKkoHoJaBcTBa €C, BUMoOra
MO TIOBEPHEHHS KOIITIB MOXe OyTH ckacoBaHa. ICHye IikaBHi NpeleeHT TaKoro
xapakrtepy npu po3risiai cnpaBu y Cyni CHiBTOBapuCTBa — MOBEPHEHHS KOIIITIB
OyJI0 BU3HAHO HENPHUITYCTUMUM, OCKiIbKH KoMicist 3HaNa mpo Te, 0 JOIoMOora He
Oyna monepeqHbO 3asiBICHa, ajie 3BOJIiKana 3 MOYaTKOM IMpOLEAypH (OpMaibHOT

! Cyn €C — Crpaa C 183/91 ECJ (1993) c. 1-3131
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oninku.! OTpUMABIIM HE3aKOHHY JIOTIOMOTY, MiJIMPHEMCTBA 3 METOK YHUKHEHHS il
NOBEPHEHHS HE MOXYTh IIOCHJIATUCS Ha Te, 0 BOHHU HE 3HAJHM NPO ii He3aKOHHHI
xapakTep. [lianpuemui 3a3Buyail 10o0pe 3HAIOTH 3aKOHH. AJe SIKIIO HE3aKOHHHH
XapakTep JOTOMOTH He OyB O4eBHAHUM U OcHediriapa, sk y crpasi SFEI v. la
Poste’, Cyn BUPIlIUB 3a HEIOLIbHE BUMAraTH ii TOBEPHEHHSL.

2.6. BtpyuaHHsa Pagu y npoueaypwm 3rigHo 3i cT. 88 (2)

[Mix yac dopmanbHOI HpoLEAypH Y3rOJUKEHHS 3alliKaBleHa JiepKaBa-yJieH
€C MoKe, 3riIHO 3 TPETIM pedeHHsM CT. 88 (2), MIPOCHUTH 3aJTy4eHHS y IIPOLEAYPY
Pagu. YV rtakomy Bunanaky Kowicis mpumuHsS€ po3risig CHpaBH 10 NMPUHHATTS
pimennst Pagu. SIkmo Take pilieHHS HE NPUAMAETHCS MPOTATOM TPHOX MICSILIB,
Kowmicist Mae mpaBo MOHOBUTHU PO3IJIS CIPaBH 1 MPUHHATH CBOE pimeHHs. OqHak
nepxaBu-wieHn €C MOCHTh PIZIKO KOPHCTYIOTHCS LIMM CBOIM IPaBOM, OCKIJIBKH
JUIsL IPUHHATTS pillleHHs y crpaBi Paja NOBUHHA JOTPUMYBATHCh AYyKE )KOPCTKUX
ymoB. Tak, mpuitHATTS Panoro MO3UTHUBHOrO pIllIeHHS BCyNeped 3aKOHOJaBUOl
3a00pOHM € MaJIOMMOBIPHHM, 3Ba)KalOUM Ha BUMOTY OJHOCTAWHOTO MPUHHATTS
TaKOro PIllIEHH:, a TAKOXK YMOBY, IO MICTUTB JIOTOBIp — [JIsl IPUHUHATTS PillIeHHS
NPO aHYJIOBAaHHS MOMEepeIHbOT 3200pOHH 1I0/I0 HaJlaHHs JornoMory Paja noBuHHa
MaTy Ha/I3BUYaiiHI MiJJCTaBH.

2.7. CynoBe BUKOHAHHSA pilleHb

Axmo pepxaBa-uwneH €C He moromkyetbes i3 pimeHasM Kowicii, Kowmicis
abo0 (W0 TparuIETHCSI HEYAcTO) iHmIA AepxkaBa-wieH €C MOXyTh 3BEPHYTHCH JI0
Cyny €C mHa migcrasi cr. 226°, BKasyloud Ha HEBUKOHAHHs O0OOB’S3KIB 3a
Horosopom. VY paHOMy BHIAgKy MOXKHA HE JOTPUMYBATUCS 3BHYAHHOL
MOTIePeTHROT aIMIiHICTPaTUBHOI Tporiexypu (JINCT IO BIATIOBIAHOI NepiKaBHU-UIeHA
€C, 3ayBaxkeHHs mi€i nepxapu-wieHa €C, oOrpyHToBaHa mosumis Kowicii), a
Oesmocepenapo 3Bepratucs go Cynmy. Sxmo apepkaBa-wieH €C He BHKOHYE
pimenns Cyny Cnisropapuctsa, KoMmicisi MOke ckopuCTaTHCS 3 IOJI0KeHb cT. 228*
i Cyn Moske 3aCTOCYBaTH MPOTH AaHOI nepxkaBu-wieHa €C ¢GiHaHCOBI CaHKIIII.

! Cyn €C — Cnpasa 223/85 ECR (1987) c. 4617
2 Cyn €C — Cnpasa 39/94 ECR (1996) c. 1-3547
3 Konwmumns cr. 169
4 Konmnmmns cr. 171
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Hepxapa-uner €C TakoX Mae MpaBO OMpoTecTyBaTtd pimeHHs Kowmicii
3rigHo 3i cr. 230'. MoKIuBicTh BHKOPHUCTATH TIOJIOKEHHS CT. 230 MaroTh TaKoOX i
TpUBaTHI 0cobw, Ko pimeHHs Kowmicii mpsiMo cTocyeTses ux ocil.

! Kommmmns ct. 173
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Po3pin 2. Nonituka Komicii woao imnnemeHTauii
3akoHopaBscTBa €C y chepi HapgaHHA AepKaBHOI
aornomoru

BinmpaBHOO TOYKOIO Yy cmpobi omiEMTH Tomithky Kowmicii  momo
iMmeMenTanii 3akoHomaBcTBa €C Tpo JeprkaBHY AOIOMOTY, MPO SIKE HIUIOCS Y
MOMNepeHIH YacTHHI, € YCBIJOMJIEHHS Ba)KJIMBOCTI BHKODUCTAHHS Jep’KaBaMH-
WICHaMH [OTO IHCTPYMEHTY EKOHOMIYHOI Ta IPOMHCIOBOI MOJNITHKH. AHaIi3
OTJIAIB, MiATOTOBaHUX KOMIicCi€l0 y MHUHYJIOMY, CBIIYUTH TPO Te, IO 3arajbHUI
po3Mip momomoru, sika Oyna HajaHa JAepXKaBaMH-dieHaMu mpoTsarom 80-x pp.,
kosmBaBcs Mix 3 Ta 4% Bixm BBII. Takum unnom, Komicis Biguyna HEOOXigHICTh
MOCHJINTH PETyJIIOBaHHS HAJaHHA JIepKaBHOI JOINOMOTH 3 METOI0 3MEHIICHHS
IpOT0 ToKa3HuKa. [licast 1995 p. BiH moyaB MOCTYIOBO 3HIKYBATHCS 1 32 OIIIHKAMHU
Ha 2000 p. cranoBuB 1% Bix BBII. V rpomoBomMy ekBiBaneHTi 1151 cyma Ha 2000 p.
cKiIana 82 MiTbspAn €Bp01. Leit piBeHp BCE IIe € 3aHAATO BHCOKHM i MOXKE
MIPU3BECTH 10 BUKPUBIECHHS KOHKYpeHIIl i Tomy KoMicis migTBepana cBiif Hamip
MPOJOBXKYBATH IIPOBEIEHHS JKOPCTKOI MONITHKA MPOTH HAJaHHS JepKaBHOI
JONOMOTH. Inest momsirae y ToMy, 100 TEpPEHECTH aKLIEHT 3 JOIOMOTH,
Opi€HTOBaHOI Ha MIATPUMKY OKPEMHUX HiIIPHEMCTB, HAa HAIaHHS JOTOMOTH “TIO
TOPH30HTANI”, TOOTO CHPHUSIHHS NMPOEKTaM, [0 CTAHOBJISITH CHUIBHUI IHTEpeC I
CriBTOBapHCTBa y TaKWX Taly3sfX $SK OXOpOHA HABKOJMIIHBOTO CEPEIOBHIIA,
3alHATICTD HACENEHHS, DPEriOHAIBHUH PO3BUTOK a00 IOCHKEHHS. Y LbOMY
KOHTEKCTI Ha OCOOJMBY YyBary 3aciyroOBY€ acIleKT €KOHOMIYHOI OJHOPiTHOCTI: 3
€KOHOMIYHOI TOYKHM 30py OibIlla YacTHHA JOIIOMOTH, IO HAJA€THCS BUPOOHIMINM
HiIpHEMCTBaM, CKOHIICHTPOBaHa y HaiOaraTmmx kpaiHax Ta perionax €C. Takum
YUHOM, [UIS JOCATHEHHS OLTBIIOrO pIiBHA EKOHOMIYHOI OIHOPITHOCTI MiX
perioHaMu icCHye peanbHa T1OTpeda y 3MEHIIEHHI BHKOPHCTaHHSA I[HOTO
IHCTpYMEHTA.

[Ipu Bu3HaueHHI naHOi moyiTku KoMicis He HamMaraeThCs JiSTH BUKIIOYHO
(hopManbHO, BiINOBITHO O MPAaBHJI HaJaHHS Pi3HUX THITIB JOTTOMOTH, BU3HAYEHIX
y myHkTax (2) ta (3) ct. 87. BoHa paamie migXomuTh M0 OBOTO NMHTAHHS 3 TOYKH
30py BpaxyBaHHsS IMPIOPUTETHUX HAMPSAMIB TMOJITHKH, JO SKUX HAJIEKATh
perioHaNbHI iHBECTHII], iHBecTyBaHHS y Mani Ta cepenHi mignpuemctsa (MCII),
PeCTPYKTYpHU3aLlisl MiAMPUEMCTB, 1110 3HAXOSITHCS Y CKPYTHOMY CTAHOBHIIII, 3aXUCT
HaBKOJIMIITHBOTO CEPEIOBHUIIIA, TOCITIPKEHHS Ta PO3BUTOK, 3alHSTICTh Ta HABYAHHSL.

Mus. Ormsn nepxaBHOI formomMoru y 13-i JonoBizi mo 0 NOMTHKA KOHKYPEHIIii
(2000 p.)
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IcHyrOTh TakOX MesKi TpaBWia, IO CTOCYIOTHCS OKPEMHX rajiy3ei, 30Kpema,
aBTOMOOLTe- Ta CyTHOOYAyBaHHS, BUPOOHUITBA CHHTCTHYHHUX BOJIOKOH, CTalli Ta
BYTULIA, CUIBCBKOTO TOCIOJapcTBa Ta TpaHcnopTy. Ilpore, mo crocyeTbest
OCTaHHIX, TOAIOHa  TIONITHKAa Ma€  BpaxoByBaTW MOTPEOM  CILIBHOI
CIIIbCBKOTOCIOAAPCHKOT Ta TPAHCIIOPTHOT HOJIITHKH.

HananHs nmomoMoru B paMKax KOKHOTO 3 LMX IPIOPHTETHUX HAIpsMIB
3a3BUUAll MMOSICHIOETHCS OUTBII HiXK OIHIEIO 3 KaTEropii moTped, mepepaxoBaHuX B
nyHKkTax (2) gu (3) cr. 87. OnHak HaifdacTile 3aCTOCOBYIOTHCS IyHKTH () Ta (B)
ct. 87 (3), sKi CTOCYIOTBCS PpErioHANBHOI JOTIOMOTH Ta JOITIOMOTH OKPEMHM
ray3sm.

3 MeTOr MiJBHINEHHS NpPO30pOCTi Ta MpaBOBOi BW3HadeHOcTi Kowicis
NpUAHSIA P TOKYMEHTIB, B SKHX OylO KOMU(IKOBAHO MPAKTHUKY ITIXOMY IO
OIIHKMA HAJaHHS JOMOMOTH y pi3HHX cdepax. L[i TekcTn MaroTh pi3HI Ha3BU:
KepiBHi TIPUHIMIK, PAMKOBi JOKYMEHTH, KOJEKCH. IX Ha3Ba He Maec 3HAYCHHS,
OJTHAK 3MICT BKa3y€e Ha Ti 00CITH OBHOBAXKEHB, IO iX 3aimmae 3a coboro Komicis
TIPHY 3I1MCHEHHI OLIHKH KOXXHOT KOHKPETHOI TOTTOMOTH.

Iporsrom ocranHix pokiB Pama Tta Kowmicis iHiIifoBaIM NPHAHATTS
3aKOHOJIaBCTBA, IO MaJI0 3aMiHUTH ITOTIEPETHE TaK 3BaHE “M’sike mpaBo” (soft law)
3 METOI0 CTBOPEHHS 3arajibHOI 3aKOHOAaBYOi 03¢ CTOCOBHO JIEPKABHOT TOTIOMOTH.
VY Pozgini 1 Bxe 3ramysanock mpo Te, mo Kowmicis iHimiroBana mpUAHATTS TPHOX
TPYNl BHKIIOYEHB: CTOCOBHO MANMX Ta CEpPEeIHIX IMiANPHEMCTB, HABYaHHSI Ta
3aCTOCYBaHHS IPUHLIUILY de minimis.

B momitumi  Kowmicii TomOBHE pO3MEXyBaHHS ~IPOBOAWUTBC — MiX
IHBECTHIIfHOIO Ta OIEPaTHBHOIO JOTIOMOro. B Toi dWac, sfK mMepmuii THI
JOTIOMOTH 3arajioM PO3TJIIAETHCS IO3UTUBHO, Y HA/TaHHI JIOTIOMOTH JIPYTOTO THILY
3a3BUUall BIIMOBISETBCA 1 Taka qoromora 3aboponserscs cr.87 (1). Li na Bumn
JIOTIOMOTH BiZPi3HSAIOTHCS 32 METOIO: IHBECTHIIII{HAa JONIOMOTa Ma€ Ha METi CTIPHSTH
KaIliTaTbHAM 1HBECTHIIISIM, $Ki, B CBOIO Uepry, CIPHUSAIOTH CTBOPEHHIO HOBHX
MOTYXXHOCTEH 1 poOOYMX MicIlb; OIEpaTHBHA JOIOMOTa Ma€ Ha METi TOITOMOITH
MiATPHEMCTBY, SIKE€ 3HAXOOUTHCSA y CKPYTHOMY CTAHOBHII, HUITXOM HaIaHHS
(hinarncoBUX a00 QicKaTbHHUX MUTET a00 MIIAXOM IMOKPUTTS oro 6opris. Kpim mmux
IIBOX BUIB poromMoru KoMicisi J03BOISI€ HATaHHS JOTIOMOTH, sIKa O0YMOBIFOETHCS
0COOJMBUMH TIONITHYHAMH LUTAMH, 30KpeMa TaKUMH, sIK 60poTh0a 3 0e3po0iTTsM,
JIOCTIDKEHHS Ta PO3BHTOK, 3aXUCT NOBKULIA, — Ui TaKuX NOTpeO HaIaHHS
JIOTIOMOTH MO>Ke OYTH [TO3BOJICHE HaBiTh B TOMY BHIIAJKy, SKIIO BOHA, BIIACHE
Ka)Xy4d, He TiAaJae 1M KaTeropiro iHBECTHIIIHHOT TOTIOMOTH.
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1. JepxaBHa gonomora Ha iHBeCTUUiMHi NoTpebun
1.1. 3aranbHi cxemu gonomoru

Kowmicis HEraTUBHO CTaBUTLCS IO 3arajbHUX CXEM JOIOMOTH, TOOTO CXeM,
SAKi HE CTOCYIOThCS KOHKDETHHX Taly3ed 4YHM perioHiB, a sKi MOXYTb
3aCTOCOBYBATHCS 3arajoM B €KOHOMIilli eBHOT KpaiHu. Taki cXxeMH BIUIMBAIOTH Ha
piBeHb e€KOHOMIUHOi Ta comianbHOl onHopigHocTi CHoiBTOBapuUCTBA  Ta
perionansHuil po3Butok CriBToBapuctBa. HeratnBHe craBnenHs Kowmicii takox
MOMIMPIOETHCS. HAa 3arajibHi CXeMH JOIOMOTH, IO CTOCYIOTHCSI OKPEMHUX Tajly3ei.
OpHaK iCHYIOTH IIEBHI BHHSTKH y BHIAJKY, SIKIIO CX€Ma Ma€ Ha METi CIIPUATH He
OKpEeMOMY IIAMPUEMCTBY, @ NMEBHOMY CEKTOPY E€KOHOMIKM 3arajioM. Tak Oyiio,
HalpuKiIag, y BUMNAAKY 3 HIMEIbKMMH Ta (paHIYy3bKHUMH MPOEKTaMH 3
BUpOOHMITBA (iNbMIB, (QIHAHCYBaHHS SKHX 3JIHCHIOBAJIOCS 3a JIOIOMOTOIO
3aIpOBaJPKEHHS CIIElialbHOrO 300py Ha KBUTKM JO KIHOTEaTpiB, TeJleBi3iHHMX
CTyAiii Ta Ha BiJleOKAaceTH 3 3anucamu'.

1.2. PerioHanbHa ponomMmora

Kpurepii, sxi 3actocoByroThcst Kowmici€to mpu OIiHINI TPOEKTIB HaTaHHS
perioHa bHOI MOIMOMOTH 3TiMHO 3 MyHKTOM a) cT.87 (3), BukiameHo y KepiBHHX
NPUHLMIAX HALIOHATILHOI perioHabHoi gonomoru (1998 p.)%. Crasnenns Kowmicii
€ 3arajioM IIO3UTHBHHM Yy TOMY CEHCI, [0 BOHA BU3HAE TOH (haKT, IO perioHaabHa
JOTIOMOT'a MOJKE BiJirpaBaTH BaXKJIMBY POJIb, SKa, B CBOIO Yepry, BUIIPABIOBYE
MO>XKJIMBHI HETaTHBHHUI BIUIMB Ha KOHKYPEHIIIO, 33 YMOBH, II0 BOHA CIIPIMOBaHa
Ha Hai6inem Biactami perionn. Ii ronoBHOI0 MeToIO 3aramom Mae GyTH CHIpHUSHHS
HOBUM IHBECTHIIISIM Ta CTBOPEHHS HOBHX POOOYMX MiCIb.

Ax 3azHavanocs B Posmimi 1, mOTpiOHO TPOBOIMTH PO3MEKYBAHHS MiXk
perioHamMu, 10 TiAMaJal0Th T Iifo MyHKTY (a) cT.87 (3), Ta THMHU perioHamH, 10
miAnagaoTe mig gifo myHKTY (B) cr.87 (3). Ha perioHm mepmioro Tumy cboronHi
npunaznae 19.8% nacenennst €C, B Toi 4ac, sIK Ha perionn apyroro tuiy — 22.9%.
[opiBHsHO 3 1999 p. mel BiACOTOK 3HAYHO 3HU3UBCS — OCOOJHMBO II€ CTOCYETHCS
PETiOHIB, IO MiAMATAOTh M Ait0 MyHKTY (a) cT.87 (3), M0 CBIIYNTH PO 3HAYHE
MOKpAIIeHHsT CUTyamii y HedKux 3 [OuUX perioHiB (Hacammepen B Ipmamii Ta
[opryramnii). 1l{o6 OyTn BKIFOYEHNM J0 CIIUCKY PETiOHIB, SIKi MiAMAAaI0Th M IO
nyHKTY (a) c1.87 (3), BBII Ha nymry HaceneHHs y JTaHOMY peTioHI Ma€ CTaHOBHUTH

! Tus. 22-y Ta 23-10 gonosigs crocosHo Ionituxku Konxypenuii (1992 p. ta 1993

p.)
20 JC 74 Bix 1999 p., 3 BumparneHnsm, mo micrmmcs B OJ C 258 Bix 2000 p.
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MmeHmre 3a 75% Bix cepeanboro piBHsA y CniBroBapucTsi. Bapro naramatum, mo
BIMOBIAHO 10 €BpomeHChKUX YTOH, yKIageHnX 3 KpaiHamu LleHTpampHOI Ta
Cximnoi €BpomH, X TEpUTOPil MOBHICTIO MOTPAINIIOTE i Jif0 MyHKTY (a) cT.87
(3). e Takox crocyetbesa TypeudanHm.

BusHaueHHs1 perioHiB, IO MiAMagarOTh Mix Aito TMyHKTY (B) cT.87 (3) €
JOCHTB IIUPOKUM, OJHAK, JUI TOTO, 00 TEPUTOPIs BBAaXKaJacs perioHOM Ta Ha Hel
nommproBanacs aig myHKTy (B) cr.87 (3), ii HaceJleHHS MOBHHHO CTAaHOBHUTH HE
6inpmie 50% HaceneHHs 3aiHTepecoBaHOl KpaiHHW. BUKIIIOYEHHAM 3 IIbOTO MpaBmia
€ Ti perioHm, sKi OinpIie He MiAMAAalOTh X Aifo myHKTY (a) cT.87 (3) (TOOTO
Maibke Bes Ipmasmis Ta 3Hauna dactmHa [loptyramii). Hacammepen Kowiciero
BU3HAYAIOThCS TPAaHWYHI PIBHI HACENCHHS pPErioHy, SIKOMYy MOXE HAJaBaTHCh
JoroMora. ['paHHYHI piBHI PO3PaxOBYIOThCS IUIIXOM BHPaxyBaHHS 3 3arajbHOI
KUJTBKOCTI HACeNICHHsI KpaiHW Ti€l YacTHHM, Ha SKy TOIIUPIOETHCS i IyHKTY (a)
ct.87 (3), Ta pO3MOJiNIEHHS NHOTO TPAHUYHOTO PIBHSA Cepel NepXKaB-WICHIB 3
ypaxyBaHHSM KOE(QiIi€HTy, IO Ma€e HIBEIIOBATH PO3ODKHOCTI MiX OKpPEeMHMH
KpaiHaMu. UMM CHOpPUATIMBINIO € CHTYallisl y TeBHIH nepkaBi-wieHi y cdepi
3afHATOCTI HACEJCHHS Ta PIBHA JKUTTSA, TUM OUIBII peTelpHO A0 Hel Oyxae
3aCTOCOBYBATUCS IPAHUYHHI PIBEHb OXOIUICHHS J0IIOMOTOO.

Sk 3a3Hauanocs, B NPHUHIMII HPUIYCTHMHM € HAJaHHS PErioHaJbHOT
IHBECTHUIIIIHOT TOTIOMOTH, Ky HEOOXITHO BiAPI3HATH Bifl ONEpPaTHBHOI JOMTOMOTH.
VY npoMy BUMaaKy BHECOK OeHediliapa JOIOMOTH Ma€e CTAHOBHUTH K MiHIMYM 25%
3arajgbHOl CyMH, a JIOTIOMOTa MA€ 3aJIeKaTH BiJ| yTPUMAaHHS 3raJaHoi iHBECTHIIT
[IOHANMEHIIIE TPOTITOM S-pidHOro TepMiHy. [HBeCTHIIT MalOTh 3iiiCHIOBATUCS B
OCHOBHHU KariTaj (BiIKPUTTS HOBOI YCTAHOBM YM IOYATOK SKICHO HOBOTO BHIY
nisuteHOCTI). HOBi poboui Mmicms MaioTh OyTH Oe3mocepefHBO TIOB’SI3aHUMH 13
3MIHCHEHHSM TIPOEKTy, y SKUil 3poOieHo iHBecTHIifo. Po3mip perioHampHOT
JIOTIOMOTH 3aJIe)KUTh BiJl MPUPOIH MPOOJIEM, 3 SKUMH 3ilITOBXYEThCS PErioH. Y
BUTIAZIKY 3 PETiOHAMM, SIKi MiAIMagaroTh Mg Iifo TyHKTY (a) cT.87 (3), MakcuManbHa
cyMa He Moxe Hepesuulysatd 50% uuctoi BaprTocTi gonomoru.! Y Bumaaky 3
perioHamMu, sIKi MigIagaroTh i it TyHKTY (B) cT.87 (3), MakcMManbHa cCyMa He
Moxke mepesumryBaTH 20%, 3a BHKIIIOYCHHSM PETiOHIB 3 HH3BKOIO TYCTOTOIO
HaceJeHHs, y sKuX BoHa Moxke csratd 30%. Lli mokasHWKH, BiIIOBITHO,
ctaHoBIAATh 10% Ta 20% I perioHiB, mo MaroTh Bumuil piBeHs BBII Ha mymry
HaCEeJICHHS Ta HIDKYMH piBeHb 0e3p00iTTs, aHDX B cepenHboMy y CIiBTOBapHCTBI.
Bci mi piBHI € MaKCHMAIBHAMU: y OKPEMHX BHITAKaX PO3MIp JOMOMOTH 3aJE€KHUTh
BiJl XapakTepy pETiOHANFHUX TIpoONeM, IO BHUPIMIYIOThCS. ICHYIOTH KapTu
perioHanbHOI JOMOMOIH, Ha SKHX 3a3HAYEHO PO3MIp CXBaJCHOI 10 HadaHHS

'65% m1s HARGIMBIN BiZaNeHHX perioiB: MOMiHIOHIB, A30pCHKHX OCTpOBiB, Maseiip,
Kanapcpkux ocTpoBiB.
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perioHaNIbHOI JIOIIOMOTH, SIKa HaTaeThCsa KOXHIM nepxasi-wieHy CriBTOBapUCTBa.
i xaptu 3atBepmKyioThcst KoMmici€to Ta IIFOTh MPOTATOM BH3HAYEHOTO TEPiOy
yacy. BoHH, ofjHaK, MOXYTbh 3MIHIOBATUCS 32 YMOBH, SIKIIO Yy NEBHHX PerioHax
BiIOYBAIOTHCS CYTTEBI 3MiHH COLIAEHUX YA €KOHOMIYHHUX YMOB.

Y BHMaJKy, KOJH iHBECTHII{ 3AIHCHIOIOTHCS Y BEJIHKI PETiOHAJbHI MPOEKTH,
B)XJIMBO YNEBHUTHUCS B TOMY, IIO HAJIaHHS PETIOHAIBHOI JONMOMOTH HE MaTHUMeE
HETaTUBHMX HACTIJKIB JUI1 MEBHHUX Tally3eil, HaNpHKiIaj SKIIO BHACHIJOK IBOTO
HOTIPIIUTECS CTAHOBHIINE KOHKYPEHTIB. Y TaKHX BHUMAAKAaX PO3MIp JIOTIOMOTH,
HaJaHHs SKOi cxXBamroeThess KoMmiciero, € 3HaAYHO HIKYOIO 332 TPAaHUYHUI PiBEHb.
3rigHo 31 cxeMoro, ska Berymmwia y mito 01.01.2004, Benmmki TpoekTH, IO
nepeadavaloTh BHECCHHS IHBECTHIIH y po3mipi m0 50 MimbiOHIB €BpO MOXYTh
oxomumoBaté 70 100% BH3HAYEHOTO PETiOHANBHOTO TPAHWYHOTO PiBHSA; NMPOEKTH
Ha cyMy Bix 50 mo 100 MunbiOHIB €BpO MOXYTh OXOIUTIOBaTH 10 50% rpaHUYHOTO
piBHS; mpoekTH Ha cymy noHan 100 MiTBHOHIB €BPO MOXYTh OXOIUTIOBaTH 10 34%
TPaHWYHOTO PiBHS.

OmnepariBHA J0MOMOTa, TOOTO JOMOMOra, 10 CHOPSMOBaHA HA 3MEHIICHHS
MOTOYHUX BHUTPAT MIANPUEMCTBA, SK MPABHIO HE HAMAETHCSA. Y BHKIIOYHUX
Bunagkax Komiciss Moke maTv J03BUI Ha HagaHHS IOMIOHOI JOIOMOTH, OJHAK
JIMIIE TUM IIIPUEMCTBAM, IO 3HAXOMIATHCS B PErioHax, AKi MiANATAIOTh [ 0
nyHKTY (a) c1.87 (3). Y npoMy BHIAKy BOHa € OOMEXEHOI y 4Jaci Ta Mae OyTu
MOCTYIOBO 3MEHIIICHA.

1.3. [lonomora manum Ta cepegHiM nignpMemMcrTeam

Sk nmpaBuio, KoMicisi He CXBallO€ 1HBECTHUINIHHY JOMOMOTY 032 paMKaMH
perionansHol gonomoru. 11lo cTocyeThcst ManuMxX Ta cepeiHiX MiANPUEMCTB, TO B
[bOMY BHIaJIKy CUTYyalis € iHmow. Maji Ta cepelHi MiJIPUEMCTBA BBAXKAIOTHCS
pYLIIEM EKOHOMIKH, caMe BOHHM CTBOPIOIOTH OUIBIIICTE POOOYMX MiCllb, BOHHU
MOJIETIIYIOTh  3JIMCHEHHS CTPYKTYpHHX I€peTBOpEHb, BOHM € HalOuIbII
BIJIKPUTHUMH JIJIs1 TEXHOJIOTIYHUX HOBOBBE/ICHB. ['0JIOBHOIO MPOOJIEMOIO JUIS TAKHX
MiIMPUEMCTB  3aJIMINAETHCS MOKJIMBICTH OTPMMAHHSA KamiTady i KpeauTiB. Ix
pecypcHa OOMEXEHICTh TakoX OOMEXye piBeHb iX iH(OPMOBAHOCTI CTOCOBHO
HOBHX TEXHOJIOTiIH Ta MOTEHIiHUX puHKiB. CaMe 1i mpoOiieMHd O0OYMOBIIOIOThH
Mo3UTHUBHE cTaBlicHHss KoMicii 10 iHBECTYBaHHS B MaJi Ta CEPEHI MiIPUEMCTBA.
Ile mo3uTHBHE CTaBJIEHHS 3HAWILIO CBOE BifoOpaxeHHs y Permamenti Kowicii
(€C) Ne 70/2001, B siKOMY MICTATBCSI KpUTEpii BU3HAYEHHS BUKIIIOYEHb 3 ITPaBUII
HaJIaHHS JOTIOMOT'H.

Kowmiciero 0yino po3po0sIeHO BU3HAYEHHS MalIHUX Ta CEPEIHIX MiANPHEMCTB,
ke Oyno BrkmoueHe o i1 Permamenty Ne 70/2001. Cepenne minpHeEMCTBO
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MOBUHHO MaTé He Oimpire 250 MpaliBHUKIB, 3arajbHUN pidHUE 00ir, mo He
nepesuirye 40 MiTBHOHIB €BpO Ta HIOpiuHUHA OamaHC, 1m0 HE mepeBHmIye 27
MUTBHOHIB €BpO. BiANOBiAHI TOKa3HWKW AJIsI Majoro MiINpUEMCTBA MArOTh HE
nepeBuIyBatd 50 MpaniBHUKIB, pidHUI 00ir — He Oinbine 7 MITBHOHIB Ta pidHHI
Oamanc — He OipIIe 5 MiUTBHOHIB €Bpo. Maii Ta cepeiHi MiANPUEMCTBA MTOBHHHI
OyTH He3aJe)XHHMH: IIe O3Hadae, IO iHIIEe MiAMPUEMCTBO abo0 IMiIIpPHUEMCTBA, SIKi
HE WiANajaloTh WX e BHU3HAYCHHS, HE MOXYTh BONOMITH Oimbmr HiX 25%
CTaTYTHOTO (POH/IYy TAKOTO MiIPUEMCTBA.

JlommoMory H03BOIISETBCS 3MIMCHIOBATH i B MarepialibHi akTWBU (OCHOBHI
3acobu abo SKICHO HOBHI BHI IisSUTBHOCTI, IO Tiepeadadae BHPOOHHUIITBO HOBOI
npoaykmii abo HOBI Iporecw), i y HemarepiajdbHI aKTHBH (TIATEHTH, HOY-Xay,
JineH3ii Ha MpaBO iHTENeKTyaJdbHOI BiacHOCTi). Jlomomora, sika HaTaeThCs, Mae
OyTH MPOTMOPIIHHOI TPYAHOIIAM, 3 SIKUMH 3ilITOBXYETHCS KOMIIaHisl HA PUHKY. B
NPUHLNIMI, pPO3Mip JOMOMOTM HE MOXe HepeBuinyBatd 7.5% nanst cepemHix
mianmpuemMcTBaM Ta 15% ansg Manmux mANpUEMCTB. Bummii po3mip JOMOMOTH €
MOXIIMBHM, SIKIIO TaKa JIOMOMOTa HA/AEThCS B PaMKaX PEriOHAIBHOT JOMOMOTH 3
ypaxyBaHHSIM 3BHYAMHUX KPHUTEPIlB y 3aJEKHOCTI BiJj TOro, Yd HIAETHCS PO
peTioHH, SKi MiAMagaroTh M Aito MyHKTIB (a) uu (B) c1.87 (3). Jomomora moxe
3IIHCHIOBATHCS NUIIXOM IHBECTYBaHHS a0o0 y Tiif KpaiHi, e po3TalIoBaHO MaJe Ta
CepelHe TMiINpUEMCTBO, abo y iHINK KpaiHi, y ToMy umcm i 3a Mexamu €C.
3arangom KoMicisi MO3UTHBHO CTaBHUTHCS IO TAKOTO THITY JOMOMOTH JIHIIE 3 THM
3aCTEPEeIKSHHSIM, 1[0 MOJ(i0HA JOMOMOra He MOBUHHA BUKOPUCTOBYBATHUCS Yy CIIOCIO,
IO 3arpo’XKy€e COLiaNbHI Ta E€KOHOMIYHIH OJHOPITHOCTI (HANPHUKIAJ, MOUITXOM
320X0YEHHS MaJIMX Ta CEPEIHIX IMiIIPUEMCTB 0 BIIKpUTTA (itiif y TpeTix kpaiHax
3a paxyHOK 3MEHIIIeHH: iHBecTHLii Bcepenuti €C).

1.4. JepxaBHa gonomMora, opicHToBaHa Ha KOMNeHcauilo 36UTKiB,
NOB’sI3aHMX 3 PUMHKaMM PM3UKOBOrO Kanitany

Bsarami, Kowmicis NO3MTMBHO CTaBUTHCS JIO 3alIy4eHHS PHU3HUKOBOTO
KalliTaly, OHaK BOHa Oyjia 3MyIlIeHA BU3HATH, IO Y JSSKHUX BUITAJIKAX 3AJIyYCHHS
PHM3UKOBOTO KalliTally INPHU3BOJAMTH 1O HEMOXIHMBOCTI IOBHOTO 3a/I0BOJICHHS
NONUTY 3a NPUAHATHUMH LiHaMu. Lle 0coOMMBO CTOCYETHCS HOBOCTBOPEHUX
BHCOKOTEXHOJIOTTYHMX KOMIIaHIH, a TaKo)X KOMIIaHii 3 He3HAYHMM NOTEHLIaJIoM
3pOCTaHHs, fKi PO3NOYMHAIOTH IPOCKTH 3 PO3IIMpeHHs. Jlo3BoieHa poromora
HAJa€ThCS IHBECTOPOBI 3 ypaxyBaHHAM TOTO, IO NPUOYTKH OyAyTh 3arajom
nepeHeceHi Ha KOMITaHio, ¥ Ky OyayTh 31iHCHIOBATHCS 1HBECTHIII.

st Toro, mo0 oTpuMaTH MO3BIN I HaJaHHS TaKoi JOTIOMOTH, HEOOXiTHO
HaJaTd JIOKa3d HEMOXIIMBOCTI 3aJydeHHs KOIITIB HAa pPHHKaX pPU3UKOBOTO
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Karitany, a TaKOX JOBECTH, IO ISl JOMOMOTa € MPOMOPIIHHOI PUHKOBOMY
pu3uky. Takum YHHOM, MOTPIOHO MEPEKOHATH IHBECTOPIB HAJATH PU3UKOBHUI
KalliTall Ha KOMepuiiHii ocHOBi. Cepex MO3WTHBHHX CIIEMEHTIB — OOMEXCHHS,
3ampoBajpKeHl Jep:KaBolo, sKi TependadaroTh, IO Taki IHBECTHII MOXYTh
BUKOPHCTOBYBATUCS BUKJIFOYHO JJISI BIIKPUTTS MAJIUX Ta CEPEIHIX MiAMPUEMCTB (B
TOW e Yac JUis BKE BIAKPUTHX MaJHX Ta CEPEHIX MiJNPUEMCTB I[iHA YroJ Mae
OyTH MEHIIIOI0).

1.5. [lonomora Ha BigHOBJEHHSA Ta peCcTpPyKTypu3auito

[onituka Kowmicii 3 1pOro BaXJIMBOrO NHUTaHHS BuKiaaeHa y KepiBHux
NPUHLMNAX HaJaHHS JOINOMOTHM Ha BIJHOBJEGHHS Ta pPECTPYKTypH3auii
TiITPHEMCTB, SKi 3HAXOAATHCS Y CKpyTHOoMy craHosuim (1999 p.)'. Ile Tunosmii
BUIIQJI0K Taly3eBoi JOMOMOTW, 1 3a ocraHHi poku mnoiitThka Kowmicii 3 mporo
OUTaHHS CcTajia OuTbll JKOPCTKO. CTBOPEHHS BHYTPIIIHROTO PHHKY Ta
3alpOBA/PKEHHS CIUIBHOI BAJIIOTH OCTaHHIMM POKaMM 30UIBIIMIM BIUIMB TaKOl
JIOTIOMOTM Ha CTaH KOHKYPEHIi NOpIBHIHO 3 MHHYJIUM. BigHOBIEHHS Ta
PECTPYKTYypH3allis MiAMaaar0Th i Iif0 THX caMuX KepiBHUX MPUHIUIIB, OCKIIBKH
YacTO BOHM € PI3HUMHM eTamaMu oJHoro mnpouecy. OnHak, sk mpasuiio, Kowmicis
BUMarae OKpPEMOro pO3MJIsAy Ta IOSICHEHHS IUX JIBOX AacleKTiB 32 BHUHATKOM
BUIAJIKIB, KOJIH IIi 3aX0/IU CTOCYIOThCS MAJIUX Ta CEPEIHIX ITiJIIPUEMCTR.

JlonomMora Ha BiTHOBJICHHSI € TUMYAacOBOIO 33 CBOEIO NMPHUPOA0I0. BoHa mae
JaTd MOXJIMBICT, KOMIAHii, 1[0 He 3JaTHa BIiANOBiZaTHM 3a BIIACHUMH
3000B’s13aHHSAMH, 3IMIIATHCS HA IUIaBy IMPOTATOM INepioay, HEOOXiIHOro Juis
PO3pOOJICHHS UIaHy PECTPYKTypH3allii uu Jikeigarii. Jlomomora Ha BiJHOBIICHHS
Mae IoJIsiraTd y HaJaHHi JIKBIHUX 3ac00iB B ()OpMi rapaHTii MO3MKU YU MO3UK 32
BIJICOTKOM, SIKHi BIAMOBIA€ TOMY, IO WOro0 CIUIAYYIOTh IiJIPUEMCTBA Y
HOpPMaJbHOMY cTaHoBHII. HanmaHHsS Takoi JOMOMOTHM MOXE IOSICHIOBATUCS
PU3MKOM HAacTaHHS 3HAYHHMX COILIAJIbHUX HACIiJIKIB, JOIIOMOTa HE MOBHHHA
NOIIMPIOBATHCS HAa 1HIII JIEPXKABU-WIEHW 1 Mae€ BIANOBIAATH TPHHIMITY
nponopuiiHocTi. Taka qomoMora He MOXKe HAIaBaTHCh HAa CTPOK, IO MEPEBHIIYE 6
MicsLiB, Ta y OyIb-KOMY BHNAnKy Mae OyTH TNpHIIMHEHa sK TuUIbkH Kowmicis
NpuiiMe pillieHHs PO MPUHHATTSA IUIaHy PECTPYKTypH3aLlii.

Merta J0nOMOrM Ha pPECTPYKTypH3alilo Toysirae B TOMy, 1100 3a
JIOTIOMOTOI0 PEaJIbHOTO 1 YITKOTO IUIAHY BiJHOBHTH JKMTTE3JAaTHICTh KOMIIaHiI.
3a3Buuyail, 1e mependayae IMPOBEIEHHS peopraHizalii JisiIbHOCTI KOMIaHii,
NPUINKWHEHHsT 30MTKOBOI JisUTbHOCTI, Ta JuBepcudikanilo Ha OLIBII NPUOYTKOBI
BuaM JisuibHOCTI. OJHOYAaCHO 3 [MMHU 3aXxoJaMu BifOyBaeThcs (piHAHCOBa

'0J C 288 Bix 1999 p.
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pecTpykTypu3amis (HOBiI KamiTalbHI BIMBaHHS, 3MeHIIEHHs Oopry). Kowicis y
JKOIHOMY BHIIQJKy HE JO3BOJISIE HAJaHHS JOINOMOTH Ha PECTPYKTYpH3aLiio 3a
BIZICYTHOCTI peanpbHOTO IUaHy. CaMe MM MOSICHIOEThCS ToW (hakT, mo Kowmicis
IHKOJIM BiIMOBIISUIA Y HAaJaHHI JOTIOMOTH UIS peaii3amii MpoeKTy, apryMeHTYIOUN
e TUM, 10 IONIOMOTa € HeJJOCTATHBOIO IS IOCSATHEHHS PEabHOTO PE3YIIbTaTy.

Kowmicis mae BpaxoByBaTH BIUIMB JOIIOMOTH Ha KOHKYpeHIito. Ha mpakTwii
MPOBEICHHS PECTPYKTYpH3AIlii MOXe BHPIIIATH €KOHOMIYHI 1 coriansHi pobieMu
B OJIHIH JeprkaBi-wieHi i, BOAHOYAC, BUKIMKATH MPOOJIEMH Y KOHKYPEHTIB B 1HIITHX
Jep)kaBax-4ieHax. TakuM YWHOM, JepkaBa, sKa 3BEPTAEThCS 3a J03BOJIOM, Mae
JOBECTH, IO IepeBary, siki OyIyTb OTpUMaHi 3aBISKH PECTPYKTypH3alii, 3HAYHO
NepeBUIIYBaTUMYTh BUKPHUBIICHHS KOHKYPEHLIii, sike O€3CyMHIBHO MaTHMeE MiCIIe.
BapTo Takox 3BakaTH Ha MOMJIMBICTH TOTO, IIO JIKBiJaIis KOMIIaHii, sSKa €
OcHedimiapoM  JOTOMOTH, MOXXE IPHU3BECTH OO TIOCHJIEHHS Ha PHHKY
MOHOIIOJIICTHYHUX YH OJIFONONICTUYHMX TeHIEHHil. SKmo Ha pHHKY HeBHOI
MPOAYKIi iCHye mpoOiieMa HaJJIMIIKOBOTO BHPOOHMIITBA, MO3BII HAa HaIaHHS
JOTIOMOTH MoOXKe OyTH OOyMOBJCHHII 3MEHIICHHSM KOMIIAHI€I0 OOCHTIB
BUPOOHMITBA. SIKIIO iiIeThcs NMpo JOMOMOTY HacaMIlepes Ha coLiajbHi moTpedu
(koMIIeHCaIiiHI CIUTaTH 3BUTLHCHMM Ta 3aBYacCHWH BHXiJ Ha meHcito), Kowicis
3arajioM IO3UTHBHO BITHOCHTBCS JJO TaKHX IPOEKTIB.

Posmip momomorm mae OyTH MiHIMAaTbHO HEOOXIMHHUM IUIS TOTO, OO
MPOBECTH PECTPYKTYPH3AIil0, OJHAK IependadaeThcsi, Mo OcHedimiapu TaKoxK
IHBECTYBaTUMYTh BJIaCHI KOINTH, 3[IHCHIOIOUH, SKIIO0 € HEOOXiTHO, TPOIax
aKkTHBIB a00 3aJXydeHHS 3O0BHIINIHHOTO (IHAHCYBAaHHS Ha PHHKOBHUX YyMOBAX.
BinmoBigHui BHECOK TaK0X Mae OyTH 3po0JIeHUI MPUBATHUMH BIIACHUKAMH aKIIii.

B mpuHmumi, gomomora Ha TPOBENCHHS PECTPYKTypu3auil Moxe
HaJaBaTUCh JIMIIE ONMH pa3. BoxHouac MOXIMBE BHECEHHs MONPABOK N0 IUIAHIB
pecTpyKTypH3alii, siki OyiH 3aTBepIKeHi i BXKEe BUKOHYIOTBCSI.

2. [lep>xaBHa gonomora B 3arafribHuUX iHTepecax
CniBToBapucTBa

2.1. Jlonomora Ha nofofiaHHs 6e3po6iTTa

VY peskux BHUIAJIKaxX AepKaBH-wIeHH NepeOuparoTh Ha ceOe YaCTUHY BUTpAT
Ha OIUIATY Tpali 3 METOK 3a0XOYCHHS KOMIIaHiii HaliMaTh HOBUX MPAIliBHUKIB.
Oco0:11BO 11e CTOCYETHCS 0E3pOOITHHX, SIKI BIIYYBaIOTh TPYIHOILI 3 BUX010M a00 3
MOBTOPHUM BMXOJOM Ha PUHOK Mpalli. 3MEHILIEHHsI BUTPAT Ha OIUIaTy Mpalli, sKi €
€JIEMEHTOM 3araJlbHUX BHTpaT, € 3HAYHOIO IIepeBarolo Ui MiANPUEMCTBA 1,
BIJIMIOBIZIHO, Ma€e Oe3MOCepe/IHil BIUIMB HA ii KOHKYPEHTHE CTAHOBHINE. 3 iHIIIOTO
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00Ky, 0e3poOITTS € OIHI€I0 3 OCHOBHHUX IPOOJEeM €BPOMEHUCHKOI CIUTBHOTH 1
CriBTOBapHCTBO HE MOXKE BIAKPUTO HETATHBHO CTaBUTHCSA IO IHIIATHB, SKi
MOJXKYTh MOKPAIIUTH cHuTyalito. OCHOBHI mpuHIMIH moliTuku Komicii y it cdepi
MicTsIThCs y_Kepisnux npunyunax nadauhsa depacaghoi donomoau 0is bopomvou 3
bespobimmsn 6io 1995 p.'

VYike HaroJouryBajocsi Ha TOMY, LIO 3aXOIH, SKi HE MAalTb BHOIPKOBOTO
xapakrepy (Taki sSK 3arajbHi 3aXOOH CTOCOBHO 3MEHIIIEHHS BHECKIB 10 (OHIY
COLIANBHOTO CTpaxyBaHHA a00 TIOAATKiB), HE € IEePXKABHOIO OIIOMOTOIO.
Jomomora ays momonaHas 6e3po0iTTs, 3arajoM, 3IHCHIOETHCS ¥ (popMi OKpeMux
TpaHTIB, 3MEHIIICHHS BHECKIB MpaliBHUKA 10 (OHAY COIIabHOTO CTpaxyBaHHs a0
3MCHIIICHHS MEBHUX MOJATKIB, SIKi BiH cIUladye. I[CHye pi3HHUII MK JOTIOMOTOIO,
sKa CIPsIMOBaHAa Ha CTBOPEHHS HOBHX pOOOYMX MicIh, Ta JONOMOTOIO,
CIpSMOBAHOIO Ha 30epekeHHS ICHylouHx poboumx wicus. Jlomomora s
CTBOPEHHSI HOBHX POOOYHX MiCIb, K IPABUIIO, PO3IIIAIAETHCS AyXKe IO3UTHBHO 3a
BUHSTKOM BHIIAJKIB, KOJH LI 3aXOAW € BY3bKO Tally3eBHMH, a00 SKIIO Yy JaHii
ramy3i eKOHOMIKH iCHye MpoOjeMa HaJUTUIIKOBOTO BHpOOHMITBA. Jlomomora s
30epexeHHsT poOOYNX MiCITh, HABIIAKH, Ty)Xe OJNM3bKa JI0 OMEPaTHBHOI JOMOMOTH i
Kowmicis nmae no3ein Ha Hel myxe Heoxode. Tak, JOIoOMoOra HAJa€eThes y TOMY
BUTIAJIKY, KOJIM BHHUKAIOTH YMOBH, BH3HaueHi y ImyHKTi (0) cr.87 (2) (Hacmimku
MPUPOAHOT KaTacTpou) Ha TEPUTOPIAX, IO MiAMATArOTh i Iif0 MyHKTY (a) cT.87

Q).

Homomora minst momoiaHHsA Oe3po0iTTS Mae HaJaBaTHCh OKPEMO Bix
IHBECTHUIIIITHOT JOTTOMOTH, III0 Ma€ Ha METi CTBOPEHHS HOBHX POOOYMX MicIpb i sika
po3TiIsiganach B YacTHHI, IPUCBAYCHIN 1HBECTHLIHHIN qomoMo3i. PisHums momsrae
B MeTi: B OCTAHHbOMY BHIAJKy WAETbCS IPO IHBECTYBaHHS B EKOHOMIYHY
ISUTBHICTD, KOJIM X Y MEPIIOMY BHIAJKY HIEThCS MPO MOAO0JaHHSA 0e3poliTTa Ta
IUTi COLIAIEHOTO XapaKTepy SIK TakKi.

2.2. JlonomMora Ha HaB4YaHHSA

Crarrs 125 Bumarac Bin Jepxkas-wieHiB 1 Kowmicii po3poOku
CKOOPAMHOBAHOI cTpaTerii Mmo10 MATPUMKH KBaniikoBaHOI poOo40i cuim, sika
Oyna 0 3maTHA ajanTyBaTHCS, 3 METOI JOCSTHEHHS BHIIOrO PIiBHs 3aiHATOCTI.
Iomnitrka Komicii B raiysi gepkaBHOT TOMIOMOTH BPaXxOBYE [0 METy, a Permament
Kowmicii (€C) Ne 68/2001 3acBimuye ii BIEBHEHICTh y NPIOPUTETHOCTI LBOTO
HarpsMy JIOTIOMOTH. 3arajoMm, Ha ayMKy Kowmicii, s gonomora mianajae mig aito
nyHKTY (B) c1.87 (3).

' 0J C-334 Bix 1999 p.
Kox. Ct. 109n
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Kowmicis mpoBoAuUTE Pi3HMINIO MiXK CIHEmiaJbHAM Ta 3arajlbHIM HaBYAaHHIM.
CriemianpHe  HAaBYaHHSA ~ CIpsIMOBaHE Ha  3MIMCHEHHS  MIATOTOBKH,  SIKa
0e3mocepelHhO CTOCYETBCS TMOCAIM TPAIliBHUKA i, BiINOBITHO, TaKe HAaBYAHHS
30UIBIITye PU3WK HETATHMBHOTO BIUIMBY Ha KOHKYpEHIit0. TakuM YHHOM, HaJIaHHS
JIOTIOMOTH Ha TaKe HaBYaHHS € OOMeXeHnM. HaBmakw, 10 CTOCYEThCS 3aralbHOTO
HaBYaHHs], TO HaBUYKH, SKi BOHO Ja€, MOXYTh OyTH BHKOPHCTaHI y 0Oaratpbox
CUTyalisx 1 Ha 6aratboxX MicIsX — came ToMy Kowicis craButecs 1o ii HagaHHS
MO3UTUBHO. Po3Mip mOmOMOTH, IO HAJa€ThCS Ha TPOBEICHHS CIICIiaJbHOTO
HaBYaHHs, HE MOXE IMEpeBUITYBATH 25% IUIA BENWKHAX MiANPHEMCTB i 35% s
MaluX Ta cepeAHix manpueMcts. 11lo cTocyeThes 3aranbHOTO HaBYAaHHS, [i TUPPH
BiMOBiAHO CcTaHOBIATH 50% i BenwKuX mimnpueMmctB Ta 70% g Manux Ta
cepenHix. I'paHNYHUI piBeHb pO3MIpy JOMOMOTH MOXe OyTH 30LMBIICHUH, SKIIO
HmeTscs Mpo pOOITHHKIB, SKi 3HAXOAATHCS Y CKPYTHOMY CTAaHOBHINI. 3 METOIO
3armo0iraHHs HaUMIIKOBUX BHUTpaT Permament 68/2001 mependadae MOXKIHBICTH
BIIXWIJICHHS BiJl HOPMH, SKIIO CyMa JOMOMOTH, IO HAIa€ThCS ONHIM KOMITaHii, HE
nepeBuILye | MUTBHOH €BPO.

2.3. lonomMmora Ha noTpe6u gocnigxeHb Ta PO3BUTKY

B pamkax 3arameHoi crparerii CrHiBTOBapHcTBa BiJHOCHO PO3BHTKY
€BPONCUChKUX TexHONOTiH KoMicis TMO3MTHBHO CTaBUTHCSA JIO JCPKABHOI
JIOTIOMOT'H, SIKa CIPSIMOBYETBCSI Ha MOTPeOM HOCHIKEHb Ta PO3BUTKY. Takuid
minxiz Oyno miarBepmkeHo y PamkoBomy Jlokymenti 1986 p., sikuit Oyio 3amiHeHO
Ha Pavxoeuii [Joxymenm 1996 p., sxuii gie il nonuni'.

Kowmiciss po3pi3Hsie MNOHATTS “IOCHipKEHHS Ta “po3BUTOK”. Brache
JIOCJIIJDKeHHsI TIOAUISAIOTHCS Ha JIBI pi3HI KaTeropii: (pyHIaMeHTaIbHI AOCIIHKEHHS
Ta IPOMHCIOBI jgociijkeHHs. [lepkaBHe ¢QiHaHCyBaHHSA (yHIaMEHTAIBHUX
JOCHI/DKeHb, IO  3MIHCHIOIOTBCS  YHIBEpCUTETaMH  abo  Jiep)KaBHUMH
JOCJIITHUIBKUMH LIEHTPaMH, HE € JIEp)KaBHOIO JI0IIOMOT'OI0 332 BUHITKOM BHIIA[IKIB,
KOJIM Ii JOCTI/DKCHHS OpI€HTOBaHI Ha MIATPUMKY NEBHUX Tamy3eil. Skiio
JOCHI/DKeHHsT ~ BEAYThCS ~ BUILE3raJaHMMHU  IHCTUTYTaMH Yy  CHiBOpami 3
MPOMUCIOBAMH OpraHizaiisiMi, Ha mnorisiy Komicii »ojaHOi qomoMoru He Oyio
HaJlaHO, SIKIIO BOHHW BIJMOBIISIIOTBCS BiJl TpaB IHTENEKTYyaJbHOI BJIACHOCTI, SIKi
BUHUKJIM B pe3yJbTaTi NPOBEIEHHS TaKUX [OCHIDKeHb, abo SKIO I Ipasa
3aJIMIIAIOTHCS Y BIACHOCTI YHIBEPCHUTETIB UM JIepP>KaBHUX IIEHTPIB.

[TpomuciioBi mocHiKeHHsT — Ll Taki JOCHKeHHs, s[Ki mependadaroTb
CTBOPEHHS HOBOI NpOXYKIii a00 HOBMX TEXHOJIOTIH, SIKI IOKJIMKAaHI 3HA4YHO
MOKPAIUTH ICHYIOYY MpPOAYKIK abo TtexHosorii. Ha mnorpebu mnpoBeacHHs

' 0J C 45 Bix 1996 p.
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MPOMUCIIOBUX JOCII/UKEHb Ta PO3BUTKY MOJKE HA/aBaTHCh Jep)kaBHA JOIOMOTA
BiIMOBiAHO 10 myHKTY (B) cT.87 (3), abo, AKmIO HeH MPOEKT NpPEeACTaBIIE
3araJbHOEBPONEHCHKAN iHTEepec, BiAMOBiHO a0 TyHKTY (0) c1.87 (3). Po3mip
JIOTIOMOTH BH3HAUYa€ThCS Y KOKHOMY KOHKPETHOMY BHUIAAKy okpemo. Komicist mae
YIIEBHUTHCS B TOMY, 1[0 O€3 HajaHHS JIONOMOTH JOCITIDKEHHS HE MOXe OyTH
npoBeneHe. SIK  MpaBWIO, TPOMHCIOBI JOCHIIKEHHS OTPUMYIOTH OUIBIIY
JOTIOMOTY, HDK MOCTIJDKEHHS Ui PO3BHUTKY, SIKi € OMIKYIAMH OO0 KOMEpIIiHHOT
cramii mpoekTy. Sk mpaBuio, po3Mip IOMOMOTH He Moke mnepesuiryBata 50%
3arajgbHOi BapTOCTI TPOEKTY, 33 BHHATKOM BHUINAJKIB, KOJIM HAETHCA TIPO
(hyHOaMEHTaNbHI TOCTIHKCHHS, SKi MAIOTh CIPHUITH NEBHIN Taly3i B HIIOMY, — ¥
TakuX Bumankax BoHa Moxe csratd 100%. Jlomomora Ha pPO3BHUTOK HE MOXKeE
HepeBHITyBaTH 25% BapTOCTI MPOEKTy. Y MEBHHUX BHIIAJKaX I TPaHUYHI PiBHI
MOXYTb OyTH TEpEBHILEHI, HANPHUKIAJ, SIKIIO HAETHCS MPO JIOMOMOTY MaliM Ta
CepenHIM MignpueMcTBaM abo JOMOMOTY, IO HAJA€ThCs B pPaMKax PErioHaIbHOI
JIOTIOMOTH.

2.4. lonomora aons 3aXUCTy HaBKOJIMLLHBLOIO cepegoBuila

Iomituka Komicii B cdepi nomoMoru Juisi 3aXHCTy HaBKOJHIIHBOTO
CepelOBHUINA 3 CAMOTr0 MOYaTKy BUXOJMJIA 3 NPUHIMITY “3a 3a0pyJHEHHS IUIaTUTh
TO, XTO 3a0pynHtoe”. ToOTO, CTaBIICHHS 0 HAJJAHHS JIOTIOMOTH OYJI0O HEraTUBHHM.
BoHo gemio HOM’SKIIMIOCH TMPOTATOM BICIMAECSATHX B CBITII DPO3BHUTKY, SKUH
oTpUMaja MOJITHKA B cepl HABKOJMIIHBOTO cepemoBuia. Kowicis mpuiiHsiia
nepiui KepisHi [Tpunnumnum y 1994 p., Ha 3MiHy sikuii npuiiium Kepisui [punyunu
2001 p.!

lonoBrum mpunnmnom Kowmicii B ramy3i 3axucTy HaBKOJHIIHBOTO
cepenoBuIna Oyno Te, MO 3a 3a0pyJHEHHS IUIATUTh TOW, XTO 3a0pyaHIoe. Takum
YHHOM, 00pOTHOa 3 3a0pyJHEHHSIM Ma€ BECTHCh 32 PaXyHOK BHYTPIIIHIX pecypciB i
B IPHUHIIMII HE MOXE 3/IHCHIOBATUCH 32 PaXyHOK JiepxaBHol momomorn. OnHaK y
TOMY BHIIQJIKy, KOJIM HE MOXXHAa BU3HAYMTH, XTO CaMme 3JiHCHUB 3a0pyJHEHHS,
Kowmicisi Moke H03BOJMTH HaJaHHS JOIOMOTH [UIsi BiJHOBIEHHS 3a0pynHEHOT
Tepuropii. Takoxk MoOXe HaJaBaTHCh IHBECTHIlIHA JOIIOMOTA Yy BUIAJKax, KOJH
HaeTeCs PO JIOCATHEHHS TMCEBHHUX IIed moniTuku y cdepi  OXOpoHH
HaBKOJIMITHBOTO ~ CEPE/IOBMINA, OCOOJIMBO SKIIO HIAETBCS NP0  JOTPUMAaHHS
HiINpUEMCTBaMK HOBHMX CTaHAapTiB, npuiHATHX Komiciero. B npunmumi, po3mip
TaKoi JIONIOMOTH HE MOXKe IepeBulryBaTtd 15% Bij 3aralibHOT BapTOCTI MPOEKTY,
OJIHAaK y BHIIQJIKy BBEJICHHS HOBHMX CTaHJIapTiB BOHA Moxe csratu 30%. 3a3Buuaid
HE CXBAJIIOETHCS ONEpaTHBHA JOIOMOTa 32 BUHSATKOM BHIIAJKIB, KOJH JOIIOMOTa

'0J C 37 Bix 2001 p.
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CIPSIMOBYETBCS Ha IOTpPeOM mepepoOKH BimxomiB um eHeprozbepexeHHs. [lpu
HaJlaHHI ONEpPaTHBHOI JIOIIOMOI'M MAaKCHMAJIBHUH CTPOK Ma€ CTAaHOBUTH 5 POKIB i
BOHA Ma€ HaJaBaTUCH JIMIIE Y BUHATKOBHX BHIAJIKAX.

3. Jonomora okpeMuMm ranyssim

Kowmicis mpuifHsna HU3KY HOPMATUBHHUX aKTiB, SIKi CTOCYIOTHCS HaJaHHS
Jep)KaBHOT JOIIOMOTH Y OKPEMUX rajly3sx. 3rajiaiiMo HailBaX/MBIiLIi cepes HUX.

3.1. ABTOMOb6inebygyBaHHA

Kowmicist npuiinsiia PamkoBuit JIoKyMEHT CTOCOBHO JEep)KaBHOI JONOMOTH
aBTOMOO1IEOYNIBHIA TMPOMMCIOBOCTI 3 METOI IMJBHIIEHHS IPO30POCTi Ta
3alpOBAJPKEHHS] HKOPCTKOT AMCUMIUIIHM B CEKTOpi, € piBeHb KOHKYpEHIIi €
0co0nmBO BHUCOKMM. IcHyroumii Ha paHuii 4ac PamkoBuit JlokymeHT HaOpas
guaHOCTI 1 civas 2003 p. [nsg moTped mignpueMCTB JaHOI raimy3i Moxe OyTh
HaJlaHa SK 1HBECTHIIIHA, TaK 1 IHHOBAIlIifHA JOMOMOTra (THIIOBUM MPHKIIAJA0M OyIia
po3podka aBToMOOUIE Smart). [IpoTe, BuBueHHs KOMicCi€ro MPOEKTIB y KOKHOMY
KOHKPETHOMY BHIIQJIKy € NPHUCKIIUIMBIIIUM, aHDK Yy IHIIKMX Trany3sx. He
JIO3BOJISIETHCS HAJIAHHS JIOTIOMOTH Ha TOTPeOM pecTpyKTypH3alii 3a BHHATKOM
BUIAJIKIB, KOJIM BiJIOYBAETHCS 3HAYHE 3MCHINCHHS 3aBAHTAXKEHHS BXKE ICHYHOUHX
noTyxHocted. CHCTEMaTHYHO BIJIMOBJISETHCS y HaJaHHI ONepawiiiHOi 10MoMOrH,
1€ CTOCYEThCS i PErioHiB, SIK MiANAAAOTh M JIito myHKTY (a) cT. 87 (3).

3.2. BUpOOGHMLITBO CUHTETUYHUX BONOKOH

Husbka cepeHs HOpMa 3aBaHTa)XXEHHS ICHYIOUHMX IOTY>KHOCTEH B raiysi
BUPOOHHUIITBA CHHTETHYHHX BOJOKOH 3Mycmina Kowmiciro, mounHarouu 3 1997 p.,
NpUAHATA crierianbHi Komekc HamaHHA JAepkKaBHOI JOTIOMOTH I  Tamysi.
OcrtanHi#l kogekc Oyno omydmikoBaHo y 1996 p., omHak 1 cigas 2003 p. ioro
3amiHuB Pamkosuii [Joxkymenm 2002 p. w000 HadaHus depawcasHoi 0onomocu 0is
nompeb eenukux iHgecmuyilinux npoexkmie. KoXHUH TPOEKT y Iii€i ramy3i Mae
crenianbHO BHBYAaTHCA KoMiciero, 3a BHHSATKOM BHIAJKIB, KOJM HIETBCS TPO
nonomory de minimis. KoMmicis Ma€ IOETalmHO BHBYUTH CTaH PHHKY KOHKPETHOL
MPOAYKIIii, MOKIMBUI BIUIMB TOTIOMOTH Ha BiJNOBIJHI BUPOOHMYI MOTYXKHOCTI Ta
IHHOBAIIIITHUH XapaKTep IPOIYKTY.

OCKinbKHM CTaBICHHs [0 HaJaHHs JONOMOIM Ha I MoTpedH € 3arajiom
HETaTHBHUM, y BUMNagkax, koiau Kowicis Bce X Takd Jae€ CBifl JO3BUI, po3Mip
JIOTIOMOTH € JIOCUTh HU3bKUM. [TOTPiIOHO TaKOX MOIATH, 1110, SK MPABHUIO, MaJi Ta
cepeHi MiAMPUEMCTBA MAIOTh Y [[bOMY BiIHOIIECHHI IPEPOraTUBY MEPE BETUKUMU
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nignpuemcrBamu. HanaHHS iHBECTHIIHHOI JONOMOTH € MOXJIMBHM, OJHAK, SIK
NpaBWO, B pE3yiabTaTi IepeadadaeTbcss 3HAYHE 3MEHIICHHS BHPOOHUYMX
MOTY>KHOCTEH.
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YacTtuHa IV. KOHKypeHTHe 3aKOHO4aBCTBO
YKpaiHum

Pozgin 1. 3akoHogaBCcTBO YKpaiHM NPO 3aXUCT
€KOHOMIiYHOI KOHKYpeHLii

1. 3aranbHa xapakTepMcTuKa 3aKkoHoAaBCcTBa YKpaiHu npo
3aXUCT eKOHOMIYHOI KOHKYpPeHLUil

KoHKypeHTHe 3aKOHOIABCTBO YKpATHM CKIIAJAEThCs 13 3aKOHOJABCTBA PO
3aXUCT EKOHOMIYHOI KOHKYpEHILi Ta 3aKOHOJABCTBA IPO 3aXHUCT BiX
He10OpOCOBICHOT KOHKYPEHIIi1.

OCHOBHI HayaJla PEryJIIOBaHHS Ta 3aXHCTy KOHKYpEHILii BH3HAa4eHi y
Konctutynii Vkpainn. BimmosimHo mo crarti 42 Koucturymii Vipainun He
JOIyCKalOThCS ~ 3JIOBXXMBaHHS  MOHONOJBHUM  CTaHOBHMIUEM HA  DHUHKY,
HempaBOMipHe OOMEXeHHS KOHKYPEHIiI Ta HemoOpocoBiCHA KOHKYPEHIIiS.
KoHcturyniiiHa 3a00poHa CTOCY€EThCS AisUIBHOCTI, CIPSMOBAHOT Ha HEIOIMYIICHH,
oOMexxeHHsT a00 yCyHeHHS KOHKYPEHIIii, He3aJeXHO BiJ KOHKPETHHX ii BHMIB 1
CKJIaJiB IPaBONOPYLICHb.

HepxaBHa momiTHKa y cdepi PO3BUTKY EKOHOMIYHOI KOHKYPEHIII Ta
00Me)keHHsSI MOHOTIOII3MY B TOCIIONAPCHKIN TisTBHOCTI, 3MIHCHEHHS 3aX0iB 00
JIEMOHOIIOJTI3aLi1 €KOHOMIKH, (iHaHCOBOI, MaTepialbHO-TeXHIYHOI,
iHpopMamiiHOi, = KOHCYNBTAaTUBHOI ~ Ta  IHIIOI  TIATPUMKHA  CYO'€KTIB
rOCIO/IAPIOBAHHS, SIKi CHIPUSIFOTh PO3BUTKY KOHKYPEHIIIT, 3iiCHIOEThCSI OpraHaMu
JICp)KaBHOT ~ BJiajM, OpraHaMd MICIIEBOTO CaMOBPSAYBaHHS Ta OpraHamu
a/IMiHICTPATUBHO-TOCIIOIAPCHKOT0 YIIPABIIHHS Ta KOHTPOITIO.

Cy0'ekt  TOCHIOJApIOBaHHS, OpPTaHW  BJIAAW, OPraHM  MICLIEBOTO
CaMOBPS/IyBaHHS, a TAKOX OPTraHH aJMiHICTPATHBHO-TOCHOAAPCHKOTO YIPaBIiHHSA
Ta KOHTPOJIIO 3000B'sI3aHI CHIPHUATH PO3BUTKY KOHKYPEHIII Ta HE BUMHATH OyIIb-
SKHX HEMPAaBOMIPHUX JIilf, sIKi MOKYTh MaTH HETaTHBHUH BIUIMB HAa KOHKYPEHIIIIO.

JepxaBHUIl KOHTPOJIL 3a JOICPXKAHHAM 3aKOHOZABCTBA MPO 3aXHCT
eKOHOMIYHOI KOHKYpPEHIIii, 3aXHCT IHTepeciB CyO'€KTiB TocrmogapioBaHHSI Ta
CIIOXKMBaYiB BiJ Horo mopynieHb 30iHCHIOIOTBCS OpraHaMH AHTHMOHOIIOJIBHOTO
KoMiTeTy YKpaiHu.

172



Oprann  Binagd, OpraHH  MICHEBOTO  CaMOBPSAYBaHHS,  OpraHH
aJIMiHICTPATHBHO-TOCTIOAAPCHKOTO YIIPABIIHHASA Ta KOHTPOIIO 3000B's13aHI CIIPHUATH
AHTHIMOHOTIONFHOMY KOMITeTy YKpaiHH y 3IiiCHEHHI H0ro MOBHOBaXXEHB Y cdepi
MIATPUMKHA ¥ 3aXHUCTy €KOHOMIYHOI KOHKYpeHIii, OOMEKEHHS MOHOIIONI3MY Ta
KOHTPOJIIO 32 IOJEPKAHHAM 3aKOHOJABCTBA PO 3aXUCT EKOHOMIYHOT KOHKYPEHIIII.

3 METOI OJIHAKOBOIO 3aCTOCYBAaHHS HOPM 3aKOHOJAABCTBA PO 3aXHUCT
E€KOHOMIYHOi KOHKYpeHIii, B TOMY 4YHCIi 3aKOHOAABCTBA TIPO 3aXUCT BiJ
HemoOpOCOBICHOT  KOHKYpPEHIIi, AHTHMOHOIIONFHUNA KOMITET YKpaiHH Jdae
pEKOMEHAAIIHI PO3'ICHEHHS 3 MHTaHb 3aCTOCYBAHHS I[[OI'0 3aKOHOJIABCTBA.
3HAYUMICTh AHTHMOHOIOJBHOTO PEryJIOBaHHS BHU3HAYAETHCS BHCOKHM PIBHEM
MOHOTIOJNI3aIlii eKOHOMIKH YKpaiHu.

[IpaBoBe perymoBaHHS 3a0€3MEUCHHS 1 3aXUCTy €KOHOMIYHO{ KOHKYpPEHII1,
30KpeMa, HEJOIMYIIeHHs] MOHOTIONICTUYHOI TisTPHOCTI B MIAPHEMHUITBI YKpaiHu
3IIHCHIOETHCS CHCTEMOKO HOPMATHBHO-TIPABOBHX AKTiB.

3aKOHOJABCTBO IIPO 3aXHCT EKOHOMIYHOI KOHKYPEHIII IPYHTYETBCS Ha
HOpMax, ycraHoBleHHX KoHctuTymieto Ykpainu, i ckiaamaerscs i3 3akony “Ilpo
3aXUCT EKOHOMIYHOI KOHKYpeHIii”’, 3akoHiB Ykpaiau "IIpo AHTHMOHOMOJIHHHIA
komiter Ykpaiam", "IIpo 3axmcT Big HEZOOPOCOBICHOI KOHKYpeHIii", I1HIINX
HOPMAaTHBHO-TIPABOBHUX AaKTiB, NMPUHHATHUX BIAMOBIAHO 10 WX 3aKOHIB. SKmio
MDKHApOIHUM JOTOBOPOM, 3rofia Ha OOOB'S3KOBICTH SKOTO HajaHa BepxoBHOIO
Pamoro Ykpainu, BCTAHOBIICHO iHIII MpaBwiia, HIX Ti, IO MicTAThCS Y 3aKoHi ,,IIpo
3aXHCT €KOHOMIYHOI KOHKYpEHIIi”, TO 3aCTOCOBYIOTBCS NpaBHIa MIKHAPOIHOTO
noroBopy. OcoOmMBOCTI 3aCTOCYBaHHS 3aKOHOIABCTBA PO 3aXHCT E€KOHOMIYHOL
KOHKYPEHIIil, 30KpeMa II0J0 MEBHUX Taly3ed IPOMHCIOBOCTI, MOXYTb OyTn
BCTAHOBIICHI BHKIIIOYHO NUISXOM BHECeHHsA 3MiH 10 3akoHy “TIpo 3axwmcr
€KOHOMIYHOI KOHKYPEHIIi1” .

Kpim 1mx 3akoHIB, aHTUMOHOIIOJIBHE PETYIFOBAHHS 3IIHCHIOETECS TAKOK 32
JOTIOMOTI'00 3HAYHOI KITBKOCTI MiJ3aKOHHUX HOPMATHBHHX aKTiB, Cepel SKUX
3HAYHY POJIb BiITPArOTh BiJOMYi akKTH AHTHMOHOIIOJIBHOTO KOMITEeTy YKpaiHu.

IMopsin i3 cremianbHUMH HOPMATHBHO-TIPABOBHUMHM AaKTaMH, IO MICTSTh
BUHATKOBO AHTHMOHOIIONEHI HOPMH, iHIII HOPMAaTHBHO-TIPAaBOBI akTH y cdepi
MiIOPUEMHHITBA TAaKOXK  MICTSITh OKpPEeMi HOPMH, IO  BCTaHOBIIOIOTH
AHTHMOHOTIONEHI BIMOTH TIPH 3[iMCHEHHI MiANpreMHAITBA B YKpaiHi. Cepen HIX
3akoHU Ykpaian “TIpo mianmpuemuanureo”, “TIpo mixnpremctBa B YKpaiHi” Tomio.

BpaxoByrOThCS aHTIMOHOTIOJBHI MTOJIOKEHHS 1 mpH patudikamii YKkpaiHOO
MDKHApOJHHUX KoHBeHIiH. 3akoHoMm Ykpainum “IIpo partudikamito KonseHtii mpo
TpaHCHamioOHaNbHI Kopmopamii” Bim 13.07.99 p. Bepxosna Pama VYkpaian
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parudikyBama KoHBEHII0O Npo TpaHCHAIIOHANBHI Koproparii, mixmucany 6
Oepe3ns 1998 poxy y MockBi, i3 HACTYITHIMH 3aCTePEKEHHIMU: TPaHCHAI[IOHAIBHI
Kopropartlii Ha TepuTopii YKpaiHu i 3a Ii MeXaMH y BHITAKY, SKIIO iX CTBOPECHHS
MOJKe TIPUBECTH JI0 MOHOTIONI3AIlil TOBAPHUX PHHKIB B YKpaiHi, BIUINBAE a00 MOKe
BIUIMBATH Ha €KOHOMIYHY KOHKYPEHIII0 Ha il TepUTOpii, CTBOPIOIOTHCS 3a 3T0JI0I0
AHTUMOHOTIOJIFHOTO ~ KOMiTeTy  YKpaiHH Yy  TOpsiIKy, IepeadadyeHoMy
AQHTUMOHOIIOJIbHAM 3aKOHO/IaBCTBOM Y KpaiHH.

3akoH «IIpo 3axWcT eKOHOMIUHOI KOHKYpeHIi» (mami — 3akoH) OyB
npuitasaTait 11.01.2001 p. i HabpaB YMHHOCTI MiCTA 3aKiHIESHHS OTHOTO POKY MiCIs
fioro omyOmikyBarHsA — i3 02.03.2002 p. 3 mpOr0O MOMEHTY BTPAaTHB CHIYy 3aKOH
«[Ipo oOMexeHHsI MOHOIIONI3MY 1 HEAOMYIICHHS HEJOOPOCOBICHOT KOHKYPEHIIT B
iATpUeMHUIBKINA MisttbHOCTI». Lleit 3akoH BH3HaYae MpaBoOBi 3acagyl MiATPUMKH
Ta 3aXUCTy €KOHOMIYHOI KOHKYpEeHIIii, 00MeXeHHs MOHOIIONI3MY B TOCIIOIaPCHKii
IiSUTBHOCTI 1 crpsiMOBaHWH Ha 3a0e3rnedeHHs e(eKTHBHOrO (YyHKIIOHYBaHHS
€KOHOMIKH YKpaiHU Ha OCHOBI PO3BUTKY KOHKYPEHTHHX BiJJHOCHH.

3aKOHOM DEryJIOIOTBCS BITHOCHHH OpraHiB Jep)KaBHOI BIIaJM, OpraHiB
MICLIEBOIO ~ CaMOBpSIYBaHHA,  OpPraHiB  aJMiHICTPaTHBHO-IOCIIOIAPCHKOTO
VIOpaBIiHHS Ta KOHTPOJIO 13 Cy0'eKTaMH TOCHOJAapIOBaHHS, Cy0'€KTiB
TOCIIOZAPIOBaHHS 3 IHIIUMH Cy0'€KTaMH TOCHOJAAPIOBAHHS, 13 CHOXHUBAYaMH,
IHIIUMHU  FOPUINYHAMHA Ta (QI3HIHAMH 0Cc00aMH Y 3B'I3Ky 3 €KOHOMIYHOIO
KOHKypeHIi€ro. BiH 3aCTOCOBYETBCSI 10 BIIHOCHH, SIKi BIUIMBAIOTH YU MOXYTb
BIUIMHYTH Ha €KOHOMIYHY KOHKYPEHLIIO Ha TepuTopil YKpaiHu.

[pn Bu3HaueHHI cdepu 3acTOCYBaHHSA 3aKOHY CIiJ] BHUXOAWUTH i3
3aKOHOJABYOr0 BH3HAYCHHS IIOHATTS «EKOHOMIYHA KOHKYPEHLIs», MaHOTO B
3aKoHi: eKOHOMIYHa KOHKYpPEHIliS (KOHKYpEeHIis) — 3MaraHHi MK cy0'ekTaMu
TOCIIOJIAPIOBaHHS 3 METOO 3100YTTS 3aB/ISIKU BIACHHM JOCSATHEHHSM IepeBar HaJ
IHIIMMHU Cy0'€eKTaMU TOCIOJapIOBaHHS, BHACIHIJOK YOTO CIOXHBadi, CyO0'€KTH
TOCIIOZIAPIOBaHHS MAlOTh MOXUIMBICTH BHOMpATH MK KiTbKOMa HPOAABISMH,
HNOKYIISIMH, a OKPeMHUH CyO0'€KT roCIOJaplOBaHHS HE MOXXE BH3HAYATH YMOBH
000poTy TOBapiB Ha PUHKY.

TakoX BaKIMBO BPaxOBYBAaTH, IO AN IiIeH 3aKOHY HOHATTA «CYO'€KT
TOCTIO/IaPIOBAaHH» BXXHMBAETHCS Y MIMPOKOMY 3HadeHHI. Lle MOHATTS OXOIUTIoE
OPUINYHI OCOOM HE3aJNe)KHO BiJ OpraHizalmiifHo-mpaBoBoi Qopmu Ta (opMu
BJIACHOCTI, (Di3W4HI 0COOH, 10 3MIMCHIOIOTH MisUTBHICT 3 BUPOOHUIITBA, peaizalii,
npuAaOaHHA TOBApiB, IHIIY TOCIOAAPCHKY MisUTBHICTh, y TOMY YHCII SIKi
3IIHCHIOIOTE KOHTPOJIb HaJ IHIIOK IOPHINYHOI YH (i3UIHOI0 0C000I0; Tpymr
Cy0'eKTiB TOCTIOAAPIOBAHHS, SKIIO OJMH a00 EKiTbKa 3 HUX 3IHCHIOIOTH KOHTPOIh
HaJ iHmmMu. Cy0'eKTaMy TOCTIOJapIOBaHHS BU3HAIOTHCS TAKOXK OPraHH JIepKaBHOI
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BJIajld, OPTraHd MICLEBOrO CaMOBPSIyBaHHS, a TAKOX OPraHd aJMiHICTPATUBHO-
TOCMOJAPCHKOTO  YIIPABIIHHS Ta KOHTPONIO B YaCTHHI IX MiSUTBHOCTI 3
BUPOOHUIITBA, peatizalii, IpUI0aHHS TOBApiB UM iHIIO! TOCIIONAPCHKOT MisSTBHOCTI.
locnogapcekor0  MiSUTBHICTIO HE BBAXKAETHCA MiSUIBHICTH (Pi3UUHOI ocobm 3
npuaOaHHs TOBAPiB HAPOIHOTO CHOXKUBAHHS JUISl KIHIIEBOTO CIIOKHUBAHHSL.

3akoH “TIpo AHTHMOHOIIONBHHH KOMITET YKpaiHW’ BH3HAYa€ CTaTycC
CIELiaIbHOTO JEPXKABHOTO OpraHa, CTBOPEHOTO IUIs: 3iMCHEHHS Aep>KaBHOTO
KOHTPOJIIO 3a JIOTPUMAHHSIM AHTUMOHOIIOJIHOTO 3aKOHOAABCTBA; 3aXHUCTY
3aKOHHHX TIPaB i iHTEpeciB MiAIPUEMIIIB i CIIOKUBAUIB MUITXOM BXXHBAaHHS 3aXO[liB
MO0  IONEpPeKEHHA 1  IPUNUHEHHA  MHOPYIIEHb  aHTHUMOHOIIOJIBHOTO
3aKOHO/IaBCTBA, HAKIA[CHHA CTSATHEHb 32 I TOPYIIEHHS B MEXaX CBOIX
MOBHOBKEHB; CIIPHUSHHS PO3BUTKY ITOOPOCOBICHOI KOHKYpEHIII y Bcix cdepax
E€KOHOMIKH.

AHTHUMOHOTIONBHUI KoMiTeT YKpaiHM Ta CTBOpEHI HUM TEPHUTOpiaibHi
BigmineHHs (B ABroHoMHIH PecnyOmimi Kpum, obmactsx, wmicrax Kwmesi i
CeBacTomoii) CKIagaloTh CHCTEMY OpraHiB AHTHMOHOIIOJIBHOTO KOMITETY
Ykpainu.

2. 3a60poHa aHTUKOHKYPEHTHUX Y3romKeHUX Ain cyb’exTiB
rocnogaproBaHHA

AHTHKOHKYPEHTHI y3TOJDKEHI [ii, M0 TPU3BOIATH IO IUCKpHUMIiHAMIi
KOHKYPEHTIB 1 CHOXHBa4iB 1 CTBOPIOIOTH HeOe3meKky g e(eKTHBHOTO
(hyHKIIOHYBaHHSI PUHKOBHX BiJIHOCHH, € OJTHUM i3 BU/IIB MOPYIICHb 3aKOHOIABCTBA
PO 3aXHCT EKOHOMIYHOT KOHKYPEHLI.

3akoH «[Ipo 3axMCT EKOHOMIYHOI KOHKYpEHIil» Tepe] BH3HAYECHHAM
TIOHATTS «AHTHKOHKYPEHTHI Y3TOJDKeHi nii» mae mediHIlifo MOHATTSA «y3ro/DKeHi
miiy. 3rimHo 31 cr. 5 3akony “TIpo 3aXxWCT €KOHOMIYHOI KOHKYpeHIIi”
Y3ro/ZKeHUMM JisIMH € YKJIaJIeHHS Cy0'eKTaMK TOCIIOJapIoOBaHHs yroJ| y Oyab-sKii
¢dopmi, npuitHATTS 00'€qHAHHAME pillleHb Y Oyab-siKiii popMi, a TakoX Oynb-siKa
iHIIAa Yy3rojkKeHa KOHKYPEHTHa IOBeIiHKa (IisIbHICTh, O€3isUIbHICTD) Cy0'€KTiB
rOCMO/IaPIOBaHHs.  Y3rO/DKEHHUMHU JIIIMH € TaKOoXX CTBOPEHHS Cy0'exTa
rOCIO/IapIOBaHHs, METOI0 UM HACJiJIKOM CTBOPEHHS SIKOTO € KOOpJHMHALs
KOHKYPEHTHOT TOBEIIHKM MIiX Cy0'€eKTaMH TOCIIO/IapIOBaHHS, 110 CTBOPWIN
3a3HaYCHUN CY0'€KT TOCIHOJapIOBaHHA, ab00 MK HHMH Ta HOBOCTBOPCHHM
cy0'ekrom rocmomaproBanHs. OcoOu, sKi YHHATH a00 MarTh HaMIp YHHHUTH
Y3TOJDKeHI Aii, € yJaCHUKaMH Y3TOJKEHUX JIiH.
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BignoBinHO 10 cT. 6 3aKOHY AHTHKOHKYPEHTHUMH Y3TO/KeHMMU TisIMHU
€ Y3TOKEHI Jii, sIKi IPU3BENIN YM MOXKYTh IPHU3BECTH JI0 HEJIOYIIEHHS, YCYHEHHS
41 0OMEXKEHHsI KOHKYpPEHILlii. AHTUKOHKYPEHTHUMH Y3TO/DKEHUMH AiSIMH, 30KpeMa,
BU3HAIOTBCS Y3rO/KEHI JIi1, SIKi CTOCYIOThCS:

1) BCTaHOBJIEHHS I[iH YM IHIIMX YMOB MpHAOGaHHs abo peaiizalii TOBapiB;

2) oOMexeHHs BHPOOHHMLTBA, pPHHKIB TOBapiB, TEXHIKO-TEXHOJOTIYHOTO
PO3BUTKY, IHBECTHIII! 00 BCTAHOBIICHHS KOHTPOJIIO HAJl HUMU;

3) po3mOJiNly PUHKIB Y JDKEPEN IMOCTaYaHHS 332 TCPUTOPIaJbHUAM MPUHIIUIIOM,
ACOPTHMEHTOM TOBapiB, oOcsiroM ix peanizauii yu npuaOaHHS, 32 KOJIOM
MPO/IABIIIB, MOKYIIIIB 200 CIOKUBAYIB YH 32 IHIIUMHU O3HAKAMU;

4) CcHOTBOpEHHS pe3yJbTaTiB TOPriB, ayKIIOHIB, KOHKYDPCIB, TEHJEPIB;

5) ycCyHeHHs 3 pHUHKY a00 0OMEXEHHs JIOCTYILy Ha PUHOK (BUXIJ 3 PUHKY) IHIIUX
Cy0'eKTIB TOCIIOIapPIOBAHHS, MTOKYIIIIB, TPOABIIIB;

6) 3acTOCyBaHHs pPI3HUX YMOB JO PIBHO3HAYHUX YroJ 3 IHIIUMH CyO'€KTaMu
TOCIOJAPIOBAHHS, 10 CTaBUTh OCTaHHIX Yy HEBUTIJHE CTAHOBHUINE B
KOHKYPEHLIIT;

7) yKIaneHHS YroJ 3a YMOBH NPUHHATTS IHIIUMHU CYO'€KTaMH TOCHOAapIOBaHHS
JIOZIATKOBUX 3000B'sI3aHb, SIKi 32 CBOIM 3MiCTOM a00 3riJJHO 3 TOPrOBHMH Ta
IHIIMMH YECHUMH 3BHYasSMH B MIJANPUEMHHLBKIN AisIBHOCTI HE CTOCYIOTHCS
npeaMeTa HuX yros;

8) cyrreBoro OOMEXEHHS  KOHKYPEHTOCIPOMOXHOCTI  IHIIMX  CyO'€KTiB
TOCIIOIAPIOBAHHS HA PUHKY 0e3 00'€KTHMBHO BUIPABIAHUX HA T€ MPUYUH.

TakuMm 4MHOM, HENPABOMIPHUMH Y3rOJDKEHUMH AiSIMH MOXYTh OyTH yroju,
IHII Y3roJ/pKeHi [il, M0 Npu3Bedd ab0 MOXYTh NPU3BECTH JO OOMEKCHHS
KOHKYPEHI[Il y BHUIJISII BCTAHOBJICHHS MOHOIOJBHHX IIiH, PO3MOJTy PHHKIB 3
METOI0 IX MOHOIIOJI3alii, YCYHEHHsI 3 PUHKY a00 OOMEKEeHHS JOCTYIy Ha HbOTO
nignpuemuis. Lli mpaBomopyiieHHs, Ha BiIMIHY BiJ 3JI0B)KMBaHHS MOHOMOJBEHHM
CTaHOBHIIEM, YUHHSIOTHCSI HE OJIHIEID 0CO000, a JBOMA 1 OUIBIIE MiAMPUEMIISIMH,
AKI  YKJIQJAlTh Yroau (3OIMCHIOIOTH  y3rO/DKeHi [Oil) Uil JOCSTHEHHS
AHTUKOHKYPEHTHOI METH, TOOTO € HE iHIUBIIyaJbHUMH, a KOJCKTHBHUMH JisIMU.
3abopona 3[iiicHIOBAaTH Taki Aii CHOpsSMOBaHa Ha IOINEPE/KEHHS HaIMIpHOI
MOHOIIOJI3aLi] 1 HAPOIIyBaHHS MOHOMOJIICTHYHUX SIBUIL JUTsl CIIPUSHHS CTBOPEHHIO
PHHKY, Jie 3aXHIIeH] IHTepeCH CIOXKHBaya.

B Vkpaini HAHTHITOBIIIUMHY 3 HEITPABOMIPHUX YrOJ MIXK i IIIPUEMIISIMH, 1[0
JUCKPUMIHYIOTh NMOTEHLIHHNX KOHKYPEHTIB 1 CHOXKMBauiB, € HEMPAaBOMIPHI yrou,
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CIpSIMOBAHI Ha YCYHEHHS 3 PHUHKY a00 OOMEXEHHS IOCTYIly Ha HbOTO IHIIHX
MIATIPUEMIIIB, a TAKOX HA BCTAHOBJICHHS MOHOIIOJBHUX IiH (TapudiB).

Tax, Binnuyvke mepumopianvhe 8i00ineHHs AHMUMOHONONbHO2O KOMimemy
Yxpainu (0ani — 6iddinenns) npogeno nepegipky 11 cocnooaprorouux cyd'exmis, ugo
Oisnu Ha punky gpomonocaye m. Binnuyi. ITi0 uac nepegipku 6yn0 8uny4eHo KONt
CRIbHO20 — NpelucKypaHma  YiH,  RIONUCAHO20  HA  3A2AbHIL  3YCMpIyi
nPeoCcmagHUKamu 3asHadeHux 2ocnooaproiouux cyb'exmis. Lleti npelickypanm
nepeobauas HeOONyWeHHs ONMOBUX i NEPCOHANbHUX ZHUICOK Ha homonocayeu i
Gdomomamepianu 6 po30piOHIl MoOp2ieni ma MICMug y32004CceHi pO3YIHKU HaA
gomonocuyau.

B ooun i moti srce densv 6ci pomonabopamopii nioHsAIU po3yiHKU HA NOCIy2u
3 NposeieHH KoIboposux nuigok 3 1 epu. 30 konitiok 0o 2 epu. 50 kon. Lfinu 6yno
niosuero 8iON0BIOHO 00 NPULHAMO20 HA 302ANbHIll 3yCMPIY] NPelcKypaHma.

Biooinennsa posenamyno cnpasy 3a maxorw keanigixayiero: YKIaOeHH:
HeNnpagomipHoi y2o0u Mixc RIONPUEMYAMU, CHPAMOBAHOI HA BCHIAHOBNIEHHS
(niompumanns) mMoHonoavHux yin (mapughis) 6ionosiono abs. 2 cm. 5 3axomy
Yxpainu “Ilpo obmesrcenns monononizmy... " .

V320001ceni 0ii wooo nionucaunna npevickypawma yin Ha omonociuyau,
HeNnpUnyCmuMicime — ONMOGUX |  NEPCOHANbHUX — 3HUNCOK —HA  HOCAyeu i
Gdomomamepianu y po30pibHili mopeieni i 0OHOYACHe RNIOBUWeHHSA YIHU HA
nposAGNeHHs NAIBOK i omoopyKk Maromv aHMUKOHKYPEHMHUU Xapaxkmep,
3AMIHIOIOMb PUSUK KOHKYPEHYIL HA KOOPOUHOBAHY NOBEOIHKY HA PUHK).

3a pesyromamamu nepegipku Oyi0 6cmarno61eHo maxe.

Punox gomonocnye 6 Vxpaini pecionanizosanuii 6HACHIOOK 3pYUHOCHIE
HAOAHHA NIONPUEMYAMU POMONOCTYS | 00EPIUCAHHS YUX NOCIY2 CRONCUBAUAMU 34
Micyem ix posmautyeanus, npocueanus. Lle, 3okpema, xapaxmepno Onsi 6enUKUX
micm. Ha punky Oie eenuka KinbKicmb nionpuemyis, ceped AKUX npogioHy poib
gidieparoms nionpuemyi cucmemu “@yoxci” i “Koodax”. Punox micHo nog'szanuti
i3 cymixchumu  puHKamu — gomomamepianie, GomoobradnanHa i 1020
obcnyzo8yeanns. Pezionanvni punku pomonocuye y 6eaukux micmax € nomeHyitiHo
EMKUMU | BUCOKOKOHKYPEHMHUMU, OCKIIbKU 0ap'epu 6cmyny HA HUX HOBUX
nionpuemyie HesHauyHi. Pazom 3 mum npu eupieHro8aHHi YiH, XapaxmepHomy Ois
PUHKIB, WO CchOpMYy6anucs nepesadcHo 3 HeYiHOBOI KOHKYDEHYIEIo, Mae
3anuwamuca neswe ougpepenyiiogsanna yin, nos'azame 3 Macuimabamu nociye,
yecmaneHumMu KOoaom KIEHMypu, Micyem po3mauty8anus NpUuMaibHux NyHKmie i
m.o.
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Marome micye o3naxu iCHY8aHHA cucmemu 63AEMHO20 BHAUBY, KOHMPOIIO
OiAbHOCMI KOHKYpeHmi@ Ha punky ¢omonocnye. Kpim m. Binnuyi, cxoocicmo yin
Ha ¢omonocnyeu 6Oyno eusaeiero 8 leano-@Ppankiscvky, Pienomy, Yepnizosi,
Loneyvxy, Xmenvnuyvkomy, Cesacmononi, Kumomupi, Xapkosi ma Jlyeancoky.
Oonum i3 Mexawuizmig cucmemu € y32000ceHi Oii 3 NPUUHAMMAM, HANPUKIAO,
€0UH020 OJ1 YHACHUKIE PUHKY NPeucKypanma yin na pomonociyau, GUABIEHO20 8
M.  Bimnuyi, saxum nepedbauenHo makodic HenPUNYCMUMICIb  ONMOBUX  §
NEePCOHANbHUX 3HUNCOK HA pomonocayeu i pomomamepianu y po3opioHitl mopeieii

Haii0inpmry KimpKiCTh HOpYyIIEHh OyNO0 BYMHEHO y BHTJISAI YCYHEHHS 3
puHKY a00 OOMEXEeHHs INOCTYIy Ha HBOTO MiANPHEMIIB. Sk TpaBWIIO, OTHHAM 3
VYaCHHKIB TakuX [iii OyB cy0'eKT MpHPOOHOI MOHOIONII — JepXKaBHE
HiJIPHEMCTBO, IO BHUKOPHUCTOBYBAJO CBOK HEOOMEXKEHY PHHKOBY BIalgy Ha
CyMDKHHAX Ta IHIIMX pHHKAaX Ui CTBOPEHHA ICTOTHHX TIiepeBar oOpaHOMY
NIPUBAaTHOMY KOHTpareHrty [1].

AumumonononvHum Komimemom VYKpaiwu posenadanace cnpasa ujooo
V32000icenux Oill HOMUPLOX HAUOINLUL NOMYICHUX eHEeP2ONOCMAYATbHUX KOMNAHIU
Kuesa, wo nocoounu i 6UKOpUCmogysamu HNpomsAcOM ONAMOEANbHO20 CE30HY
epagpix, 3aHudMCeHUll CIMOCOBHO HOPMAMUBHO20 2pAiKa memMnepamyp MepeltCHoOl
800U Y mpyO6Onposoo.

Leti epagpix 6ye suasnenuti nio uac nepesipku OOHIE] 3 KOMNAHIU We HA
nouamky poky. Bin ceiouue npo me, wo kromnauii eupobunu €oumy cxemy
Haepieanns 6o0u 3a necmaui nanuga. I1i0 wac onan06aIbHO20 Ce30Hy 3 HCOGMHA
no KeimeHb mMepumopianrboHum 8i00iNeHHAM AHMUMOHONOILHO20 Komimemy 08
nposedeHUll MOHIMOPUH2 | OMPUMAHT OAHI KOJICHO20 OHA 3 meMnepamypamu Ha
KOJICHOMY Odcepeni menid, a makodxic cepeOHbo0obosi memnepamypu noGimps 6
yetl oce nepioo. Temnepamypu MenioHOCis NPAKMUYHO 30I2IUCS 3 BUABIEHUM
epaghikom, AKUU Y3200H4CeHO NIOMPUMYBATU 6CI KOMNAHI.

Iicna neszanedcHoi excnepmusu 6yn0 HAYKOBO OOIPYHMOBAHO, WO Npu
makomy epagiky modxcna siooamu mineku 80-85% nanedcnozo cnoscusauam
menna. IlJo6 nepexonamucs y 3108%CU8AHHI, MepumopidaibHe 6i00LIeHHs
Aumumonononvnozo romimemy sanumano KEKi 1 eusseuno, wo HiAKo20
nepepaxymKy 3a nocmaegiene menno He pobunocs. Omoice, CrodCUBAYi CHAAMUNU
3a nocuyeu 6 NOGHOMY 00CA3I, A 00ePIAHCYBANU MINbKU IX YACTHUHY.

Taxum uunoM, OYI0 GUSHAYEHO, WO NPOMALOM ONANIBATLHO2O CE30HY
0eKibKa KOMNAHIU He000au HAceNeHHIO Nocaye no onaiennio 6i0 15 % oo 20%
HOPMAMUEHO20 POMIDY.
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Bionogiono oo cm. 5 3axony “Ilpo obmedxcenus monononizmy...” maxe
nopyutents Oyio Keanihiko8ano AK y3eo0dceni Oii, wjo npusgenu 00 NiOMPUMKU
MOHONOABLHO 8ucokux yin. Takodc 8i0nosiono 0o cm. 4 3axkony yi nopyuweHHs
MpaKmyomucs AK YCMAHOBIEHHsT MOHONOAbHO GUCOKUX YiH HA C60I mosapu, o
npu3geno 00 NOPYULeHHs Npas cnodcusavis. 3a 3asnauewi Oii ma Komnawii 6yn0
HakaadeHo wmpagu 6i0 12 muc. epu. 0o 15 muc. epu. Kpim moeo, Kuigcoke
mepumopianbHe 8i00ineHHs AHMUMOHONOILHO2O Komimem)y YKpainu noodano 6
Kuiscoky micoxdepacaominicmpayito pso  nponosuyiii. w000 YOOCKOHANEHHs
mapugnoi cucmemu, Aka 6 8paxo8ysand KilbKiCHI i AKICHI NOKA3HUKU YUX NOCAYe |
3anobicana  3108XHCUBAHHAM — MOHONONLHUM — CHAHOBUWEM  NIONPUEMCING
enepeonocmavanis [2].

3rigHo 3i cT. 6 3aKkOHYy BUMHCHHS AaHTUKOHKYPEHTHHX Y3TOKCHHX it
3a00pOHSETHCA 1 TATHE 332 COOOI0 IOPUINYHY BiAMTOBINANBHICTD.

Oco0a, Mo BYMHIIIA aHTHKOHKYPEHTHI Y3TO/DKEeHi Aii, aie paHimie 3a iHITIX
YYaCHHKIB IIUX Niif TOOPOBLIEHO MOBIIOMMIIA TIPO e AHTHMOHOIOIBHUI KOMITET
YkpalHu 9u HOTO TepuTOpialbHE BIAMUICHHS Ta Hajmama iH(QopMalliro, ska Mae
CyTT€BE 3HAYEHHS [UIA NPUHHATTSA pIIIeHHS Y CIOpaBi, 3BUIBHAETHCS Bif
BIJIITOBIAaIBHOCTI 32 BYMHEHHSI aHTUKOHKYPEHTHUX y3TOJUKEHUX i, mependadeHol
cT.52 3aKoHy.

He moxe OyTr 3BiTbHEHA BiJ BiAMIOBiTaIBHOCTI 0c00a, SKIIO BOHA:

- He BXWIa eQEeKTUBHMX 3aXOJiB CTOCOBHO TPUINUHEHHA HEIO
AQHTUKOHKYPEHTHHX Y3TO/DKCHMX Jiil TicIs MOBiZOMIECHHS NPO HHUX
AHTHMOHOTIOJIFHOMY KOMITeTy YKpaiHu;

- Oyna iHimiaTopoM 49 3a0e3medyBaia KepiBHUITBO aHTUKOHKYPEHTHUMH
Y3TOKEHUMH JIisIMU;

- He Hajala BCiX [oKa3iB abo iH¢popMamii CTOCOBHO BYMHEHHS HEIO
MOPYIIEHHS, PO sIKi i Oy7I0 BiOMO Ta SKi BOHa MOTJIa OE3MepenIKoIHO
OTPUMATH.

IMopsin i3 3aranbHOI0 3a00POHOI0 AHTHKOHKYPEHTHHX Y3TO/DKEHHX [iH
3akOH BHU3HA4Ya€ TPH TPYNH Y3rO[KEHWX [i, 10 SKUX 3a0OpoHa He
3aCTOCOBYETHCSI:

1) y3romxkeHi aii Manux abo cepemHiX MiATPHEMIIB — OI0KEHHS CT. 6 3aKOHY He
3aCTOCOBYIOTECS IO OyAb-SKUX JOOPOBIIBHUX Y3TODKEHHX Aid Mamux abo
CepelHiX MJNPUEMIIB IMIOAO CIJIBHOTO TPHIOAHHS TOBApiB, SKi He
OPU3BOJSATE IO CYTTEBOrO OOMEXKEHHsS KOHKYpPEHIii Ta CHpUSIOTH
T IBUIIIEHHIO KOHKYPEHTOCTIPOMOKHOCTI MaJIMX a00 CepeaHiX IMiANPHEMIIIB;
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2) y3royKeHi Aii CTOCOBHO MOCTAa4aHHS Ta BUKOPHCTAHHS TOBApiB — MOJOXKEHHS
cT. 6 3aKOHy HE 3aCTOCOBYIOTHCS IO Y3TOJDKEHMX i IIOJO MOCTadaHHS 4d
BUKOPHCTAHHS TOBApiB, AKIIO YYaCHUK Y3TOJDKEHHMX i CTOCOBHO IHIIOTO
yJacHHKa y3TOKCHUX JIiif BCTAHOBIIIOE OOMEKEHHS Ha!

> BUKOPUCTAHHS IOCTABJICHUX HHUM TOBapiB qu TOBapiB 130000404
HOCTa‘IaHBHI/IKiB;

» npuabaHHs B IHIIMX CYO'€KTIB rOCMOAAPIOBAaHHS 400 MPOJAX IHIIMM
cy0'eKTaM rocrolaproBaHHs YH CIIO)KUBAaYaM iHIIHUX TOBAPIB;

» npuaOaHHs TOBAPIB, Ki 32 CBOEIO MPUPOJIOI0 200 3riHO 3 TOPrOBUMH
Ta IHOIMMH YECHUMH 3BHYASIMH Y TiANPHEMHHUIBKIA TiSUIEHOCTI HE
HaJIe)KaTb JI0 IpeMeTa Yroau;

> ¢opmyBaHHs [iH a0 IHIIUX YMOB JOTOBOPY MpPO MPOJAAXK
MOCTaBICHOTO TOBAapy IHIIMM Cy0'€KTaM TOCIIOJAapIOBAaHHS YU
CIIO’KMBAyYaM;

3) y3romkeHi Iii CTOCOBHO MpaB iHTENEKTyaJbHOI BIACHOCTI — MOJOXEHHS CT. 6
3aKkOoHy HE 3aCTOCOBYIOTBCA JIO0 Yroj Ipo Iepeiady NpaB IHTEISKTYalbHOI
BJIaCHOCTI a00 TIPO BHKOPHCTaHHS 00'€KTa MpaBa iHTENEKTYalbHOI BIACHOCTI B
Tifl 9YacTHHI, B AKiii BOHH OOMEXYIOTh Y 3[IIICHEHHI TOCIIONapChKO1 AisITHHOCTI
CTOPOHY YrOJH, SIKii IIepefaeThcs NPaBo, SKIIO 1i 0OMEXEHHS He BUXOIATh 32
MeXXi 3aKOHHHUX IPaB Cy0'eKTa MpaBa iHTEIEKTYalIbHOI BIACHOCT.

3. MoHoOnonbHe cTaHoOBULUE cy6’eKTa rocnoaaproBaHHA Ha
PWHKY Ta 3/7TOBXUBAaHHA HUM

3rigao 3 1.1 c¢T.12 3akoHy Ccy0'ekT rocmojaproBaHHs 3aiiMae MOHOIOJbHE
(momiHyrOUE) CTAaHOBHINE HA PUHKY TOBAPY, SKIIO:

- Ha IbOMY PUHKY Y HBOI'O HEMAE KOJHOI'O KOHKYPCHTA,

- He 3a3Ha€ 3HAYHOI KOHKYPEHIIil BHACTIJOK OOMEKEHOCTI MOMIIMBOCTEH
JOCTYIY IHIOIMX CyO0'€KTiB TOCIIOJAapIOBAHHSA IIOJO0 3aKYIIiBIi CHPOBHHH,
MaTepialiB Ta 30yTy TOBapiB, HASBHOCTI Oap'epiB I TOCTYITy Ha PUHOK
IHIINX Cy0'€KTiB TOCTIOIapPIOBAHHS, HASBHOCTI MBI UM 1HITIX OOCTABUH.

Ilpu 3actocyBaHHI Wi€l HOPMHU CJiJ BPaxoBYBaTH, IO 3aKOH BH3HAYaE
PUHOK TOBapy (TOBapHHH PHHOK) AK cdepy o0opoTy ToBapy (B3aeMO3aMiHHHX
TOBApiB), Ha SIKif MPOTATOM MEBHOTO Yacy i B MeaxX IEeBHOI TEPUTOPIl € MOIHT i
npono3uriisi. TepMiH ‘“ToBap” BXHBaeTbCcS M Luted 3akoHY SK Oyab-sKHi
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npeaMeT TOCHOAAPCHKOro 000pOTY, B TOMY YHCIHI MPOIYKLis, pOOOTH, TOCIYTH,
JIOKYMEHTH, IO MiITBepKYIOTh 3000B'I3aHHS Ta IpaBa (30KpeMa IiHHI IarepHu).

MoHOTONTEHUM ~ (DOMIHYIOYMM)  BBQ)KAEThCS ~ CTAaHOBHIE  cyO'ekTa
rOCIIOZIaPIOBaHHs, YaCTKa SKOT0 Ha PHHKY TOBapy IEpeBHIIyE 35 BiICOTKIB, SIKIIO
BiH He JOBeJe, 10 3a3Ha€ 3HAYHOI KOHKypeHIii (1.2 cT1.12).

MOoOHOTIONEHUM  (JOMIHYIOYMM) TaKOX MOXe OyTH BH3HAaHE CTAaHOBHIIE
Cy0'eKTa roCIoIapIOBaHHS, SIKIO HOr0 YacTKa HAa PUHKY TOBAapy CTAaHOBHUTH 35 abo
MeEHIIIe BiZICOTKIB, ajieé BiH HE 3a3Ha€ 3HAYHOI KOHKYPEHIIil, 30KpeMa BHACIIIOK
MOPIBHSHO HEBEJIHMKOTO PO3MIPY YaCTOK PHHKY, SIKi Halle)KaTh KOHKypeHTam (I1.3
cT.12).

Otxe, 3akoH «IIpo 3axMCcT EKOHOMIYHOI KOHKYpEHIi» MICTHTh [Bi
TIPE3YMITL| 1010 MOHOTIOIBHOTO (IOMIHYIOYOTO) CTAHOBHIIA:

a) CTaHOBHIE Cy0'€KTa TOCIOJAPIOBAHHS, YacTKa SKOTO HAa PHHKY MEBHOTO
ToBapy ckmamae Ourpme 35 %, Tpe3toMyeTbcs B SIKOCTI MOHOIIOJIBHOTO
(momiHyrOUOTO0), OFHAK IS TPE3YMIIsT MOXe OyTH CIPOCTOBaHA ILIIXOM
JIOBE/ICHHS Cy0'€KTOM TOCIIOIapIOBaHHS 3BOPOTHOTO. [HIIMMH CIIOBaMH, SIKIIO
yacTKa Cy0’€KTa TOCHOAApIOBaHHA Ha PUHKY moHax 35%, To 3akoHOM
YCTaHOBJICHA IPE3yMIIis JIOMIHYIOUOTO CTaHOBMINA. Tsrap ii cnpocTyBaHHA
(ToOTO, TOBEIEHHS 3BOPOTHOTO) MOKJIAJA€ThCS HAa Cy0’€KTa TOCIIOIapIOBaHHS;

0) craHOBHUIIE cy0'eKTa TOCMOJApPIOBAaHHS, YacTKa SKOTO cKiajgae 35% i MeHIme,
BU3HAYAETHCSA B SKOCTI MOHOMNOJBHOTO (JIOMIHYIOUOTO), SKIIO II€ JOBEIEHO
AQHTUMOHOIIOJILHUMH ~ opraHamMu.  To0To,  sgKm0  4YacTka  cyO'ekrta
rocroiaproBaHa  35% 1 HIK4Ye, YCTAaHOBJIEHA TPE3YMIIisl BiICYyTHOCTI
JOMIHYIOUOTO CTaHOBHINA, IIPH [IbOMY Tsrap ii CIpoCTyBaHHS MOKJIAJICHNN Ha
OpraHu AHTHMOHOIIOJIBHOTO KOMITETY.

Takum 4YMHOM, y 3aKOHOAABCTBI YKpaiHM HE BCTaHOBJCHA HE3alepedyHa

MPe3yMIIis  BIACYTHOCTI B  cy0'€eKTa  TOCHMOJApIOBaHHS  MOHOIOJIHHOTO

(TOMiHYFOUOTO0) CTAaHOBHIIIA.

[opsia i3 3a3HaYeHUMH TIPABUIIAMH, YCTAHOBIICHI CIIEIialibHI MpaBwia MO0
BCTAHOBJICHHST MOHOIIOJILHOTO (JJOMIHYIOYOTrO) CTAHOBHIIA KOXHOTO 3 KIIBKOX
cy0'eKTiB TOCTIOaprOBaHHS (3aKOHOJABCTBO, IIO TisUTO paHiIle, Taki IpaBUia HE
nepeabadano).

[lo-mepmme, BBaka€Tbes, MO0 KOXKEH 13 JBOX Y Oinbmie Cy0'eKTiB
rOCIoJapioBaHHs 3aiiMae MOHOTIONBHE (IOMiHYIOU€) CTAHOBHUINIE HA PUHKY TOBapy,
AKIIO CTOCOBHO TEBHOTO BHAY TOBapy MK HHMH HeMae KOHKypeHIii abo €
He3HayHa KOHKYPEHIS i MO0 HUX, Pa30oM Y3STHX, BUKOHYETHCS OIHA 3 YMOB,
nepexbadeHux 4. 1 cr.12.
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[o-npyre, MOHOIOJNBHUM (IOMIHYIOYMM) BBa)XKAETHCS TAKOX CTAHOBHILE
KOYKHOT'O 3 KIJIbKOX Cy0'€KTiB TOCHOAPIOBAHHS, SKIIO CTOCOBHO HHX BUKOHYIOTBCS
TaKi yMOBH:

- CYKyITHa 9acTKa He OiIbIIe HiK TPhOX CYO'€KTiB TOCMOJapIOBAHHS, SIKUM
Ha OJJHOMY PUHKY HaJle)KaTb HaHOUIbIII YacTKM Ha PUHKY, epesuinye 50
BIJICOTKIB;

- CYKyITHa 4acTKa He OLTbIe HiX I'SATH Cy0'€KTiB TOCTIOAAPIOBaHHS, KM
Ha OIHOMY PHMHKY HaJle)aTh HaHOULIbIII YacTKH Ha PHHKY, nepesuirye 70
BIZICOTKIB — 1 NpW IbOMY BOHM HE JOBEOYTh, I[0 CTOCOBHO HHX HE
BUKOHYIOTbCSI yMOBH 4.4 CT.12 3akoHy.

OTxe, MOHOTIONIFHE (IOMiHYIOUYE) CTAaHOBHIIE XapaKTEPU3YETHCS KiTbKOMa
pucaMHu, IO JO3BOJAIOTH HOTO BIAPI3HATH Bi IHIIOTO, HE JOMIHYIHOYOTO
CTAHOBHIA CYyO0'eKTiB TOCIOAApIOBaHHA Ha pHHKY. Lle, Hacammepen, Te, mIo
MOHOIIOJIbHE CTAHOBHIIE MOXXE BCTAHOBIIIOBATHCS TUIBKM CTOCOBHO CYO'€KTIB
rOCIIOJAPIOBaHHs, IO 3aiiMarOThCs BUPOOHMITBOM II€BHOI'O TOBapy, TOMY BOHO
BCTAQHOBJIIOETBCSI Ha TEBHOMY TOBapHOMY pHHKY. OOOB'I3KOBOI0 PHCOIO
MOHOIIOJIFHOTO CTaHOBHIIA € Te¢, [I0 BOHO Jae CyO'€KTy ToOCIIOJaprOBaHHS
MO>XKJIMBICTh BIUIMBaTH Ha CTAH KOHKYPEHTHOTO CEpelOBHINA HA PHHKY MEBHOTO
ToBapy. @DopManbHHM Jk€ KPHUTEPiEM MOHOIOJBHOTO CTaHOBHUIIEC Cy0'eKTa
rOCIIOJIaPIOBaHHS € BOJOJIHHS NEBHOIO YaCTKOK Ha PHHKY LLOTO TOBApY.

Ha npakTuiii BUHUKaOTH MPOOJIEeMH 3 TIyMadeHHSIM MOHATTS “MOHOIIOJILHE
CTaHOBHILIC HAa PHHKY Ta BH3HAUEHHSAM Ti€l KaTeropii ocid, CTOCOBHO SKHX TaKe
MOHOIIOJIbHE CTAHOBUINE CKIIAAETHCS.

Tax, Aumumonononvuuii Komimem Yxpainu 66adcaé nopywiHukamu
AHMUMOHONOILHO20 3aKoHo0ascmea 18 peecmpamopis yinnux nanepis. Llmpaghu
oynu Haxnaoeni na Kuiscokozo peecmpamopa “P”(96, 8 muc. epn.), [Joneyvkoeo
“P” (2,9 muc. epn.), “M” (300 epn.), “A” (3 muc. epn.) mowo. 3okpema,
8I0N0GIOHO 00 NOCMAHOBU 0epPIUCABHO20 YNOBHOBANCEHO20 AHMUMOHONONILHOZO
Komimemy Yxpainu 6i0 6 mpaensa 1998 p., 3a nopyuenHs aHMUMOHONOILHO2O
3aKon00ascmea, y pesyabmami AKuX, Ha OYMKY axieyie AHMUMOHONONLHO2O
xkomimemy, 3AT “A” ompumano npubymox y posmipi 1088 epn. 18 xon., na uvoeo
0y6 naxnadenuii wmpag y cymi 3000 epn. Kpim moeo, peecmpamopa 30008'a3anu
000p0BiNbHO — nepepaxysamu  CyMy He3aKOHHO OMPUMAHO20 NpUOYmKy y
Oeporcasnuil 6r00ocem. 3AT “A” 36epuynocs do Buwjoeo apbimpasicnozo cyoy
Yrpainu.

Cy0 3a00607bHUE N0306. 30Kpema, Yy U020 PpIeHHI 303HAYANOCA:
“Bionogiono 0o cm.l 3akxony Vxpainu “IIpo obmedicenHs MmoHonoaismy i
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HeOonyujeHHs HeO00OPOCOBICHOI KOHKYpeHyii y nionpuemuuysbkiu disibHocmi’”,

MOHONOAbHA OisibHicmbs — ye O cyb'ekma 20CnO0AprOBAHHA 34  YMOSU
MOHORONILHO20 CMAHOBUWA HA DUHKY O0O0HO20 CYO'€kma 20CnooapioganHs y
supobnuymei i peanizayii moegapie (nocaye). Ilpuobanus euxkmOUHUX NpaAs

nionpuemyem neped U020 KOHMPALEHMOM NiCAsA YKAAOEHHA YUBINIbHO-NPABOBO2O
002080pY 3 HUM He 88ANCAEMBCA MOHONOIbHOMW OisinvHicmio . Takum yunom, “A”
He € MOHONONICMOM, OCKIIbKU YIHU HA HAOAHI HUM NOCHY2U 3 6EOEHHS PEcCmpy
pecnameHmyomscs. 002080POM, 3AMBEPOICEHUM 3A2ANbHUMU 300pamMu aKyioHepis.
Leii ¢paxm cgiouumsb, wo peecmpamop He mic Has'azyeamu emimeHmy i 1020
akyionepam OUCKPUMIHAYIUHT YiHU.

Aumumonononvrul komimem YKpainu He no2ooucs 3 maKum UCHOBKOM i
nooas Kacayitiny ckapeay y cyoogy xoneeito Buujoeo apbimpasicrozo cydy Vkpainu.
Ilpu  yvomy Hum Oyr0 3pobOieHe YMOUHEHMA: peecmpamop — 6UCmynac
MOHONONICMOM He 8I0HOCHO aKYioHepd, a 8IOHOCHO NOKYNYs aKyill, AKull He 6pas
yuacmi 'y 3ameepoxiceHHi 002080py.

Cyoosa konecia Buwjozo apbimpasicnozo cyoy He no200Undcs 3 Maxkum
miaymauenuam. Bona seepnyna ysacy ma me, wo, 8ionogiono oo “‘Tumuacosoco
Tonoocennss npo oenosumapii i denosumapny Oisnvricms” 6i0 21 mpasusa 1996
POKY, AKUM Ype2ynbo8aHull Mexauizm peeccmpayii i nepepeccmpayii npae
671ACHOCMI HA IMeHHI YIHHI nanepu, KpiMm peecmpamopie Ha 3a2aibHOO0EPHCABHOMY
PUHKY ROCLY2 3 NepeoOpMACHHS NPA8 61aCHOCMI Ha YiHKI nanepu, 30IUCHIOI0Mb
JisnbHicmy  30epicayi, 00 AKUX, Npu OANCAHHI MONCYMb 36EPMAMUCA OKpeMi
nokynyi. Tou ¢hakm, wo 6oHu Ybo2o He pobiamb, CGIOYUMb He NpPo me, WO
peecmpamop 3aimae MOHONOIbHE CIAHO8UWe, K CIMBEPOANCYE AHMUMOHONONbHULL
KoMimem, a, HAGNAKU, NPO me, WO KOHMPASEHMI8 3a 002080pamMu i3
PEECmpamopom Yinkom e1aumogyioms YMo8U HAOAHUX HUM HOCTLYe.

YV 38'asky 3 yico cnpagoio GUHUKAE NUMAHHA NAPO  MOMNCIUBICTD
3aCMOCYBAHHA 00 PEECMPAMOPI8 3a2aNbHOI MEMOOUKU BUSHAYEHHS MOHONOIbHOZ0
cmanosuwla NiONPUEMCMBA, BIONOBIOHO 00 AKO20 MOHONOJICIOM B68ANCAEMbCS
peecmpamop, wo 30iicnioc He Mmenwie 35% onepayiii 3 mpancpepy axyiil
KOoHKpemHo2o emimenma. Obcse onepayiti peecmpamopa ma 30epieaya noGHicmo
3anexcums 8i0 NOKYnysi abo mopeosys YiHHuMU nanepami, a He Hasnaxu [3].

BinmoBimHO 1m0 3akoHOJaBcTBa YKpaiHH, camMe MO0 co0i BOJOIIHHA
Cy0’€KTOM TOCIOJAPIOBAHHS MOHOIIOJILHUM CTAHOBHIIEM HE € MPOTUIIPABHUM.
[IpoTHUnpaBHUM € JIHIIE 3J0BKUBAHHS JOMiHYBaHHSM Ha PHHKY.

3akoH «[Ipo 3axMCT EKOHOMIYHOI KOHKYpEHIii», Ha BiIMiHYy Bif
3aKOHOAABCTBA, LIO MisUIO paHille, Ja€ BU3HAYCHHS IIOHATTS «3JIOBXKUBAHHS
MOHOTIOIEHUM (JIOMiHYIOYMM) CTaHOBHUINEM Ha pHHKY». JrigHo 3 m.1 cr. 13
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3aKoHy, 3JIOBXKMBAHHSIM MOHOMNOJBHUM (JOMiHYIOYHMM) CTAHOBHUILEM Ha
PHHKY € qii 9m Oe3misUBbHICTh Cy0'ekTa TOCHOIApIOBAHHSA, SIKHHA 3aiiMae
MOHOTIONIbHE (JOMiHYIOUE) CTAaHOBWIIEC HA PHHKY, II0 NpHU3BENId abo MOXKYTh
NPU3BECTH JI0 HEJOMYIIEHHS, YCYHCHHS YM OOMEKEHHS KOHKYpEeHIii, 30Kpema
0oOMe)XeHHsI KOHKYPEHTOCIIPOMOXKHOCTI IHIIAX CYO'€KTIB TOCTOAApIOBaHHA, abo
VIIEeMIICHHS 1HTepeCiB iHIUX Cy0'eKTiB TOCHOAApIOBAHHS UM CIIOKUBAUiB, SKi OyIn
0 HEMOJKJIMBMMH 32 YMOB iCHyBaHHS 3HAYHOI KOHKYPEHIIIT HAa PHHKY.

Kpim 1poro Bu3HaueHHS Yy 3akOHI MICTHTBCSA TEpeNiK  CKIaiB
NPaBONOPYLICHb, BU3HAHUX  3JIOBXXMBAaHHSAM MOHOIIOJBHMM  (JOMiHYIOUHM)
CTAaHOBHIIEM Ha pHHKY, SKUH, Ha BiaMiHy Bixm 3akoHy «IIpo oOMexeHHS
MOHOTIOJNI3MY...», III0 JisIB PaHille, He € BHUSPITHIM.

3rigao 3 1. 2 cr. 13 3akoHy 370BXHBAaHHSAM MOHOMOJBHUAM (IOMiHYIHOUHM)
CTaHOBHILIEM Ha PUHKY, 30KpeMa, BU3HAIOThCS:

1) BcTaHOBNICHHS TaKWX I[iH UM iHITUX YMOB MpHUAOaHHS abo peamizamii ToBapy,
SKI HEMOXUTUBO Oyio O BCTAaHOBWTH 32 YMOB iCHYBaHHS 3HAYHOI KOHKYpEHIIi1
Ha PUHKY;

2) 3acTOCyBaHHS PI3HHX I[iH UM PI3HMX IHIIAX YMOB IO PiBHO3HAYHUX YTOI 3
Cy0'€eKTaMH TOCHOJAPIOBAHHS, NPOAABISIMH Y IOKYIISIMH 0e3 00'€KTHBHO
BUIIPABJIAHUX HA T€ NPHYNH;

3) o0OyMOBJEHHS YyKIaJaHHS YroJ MPUUHATTSIM CYO'€KTOM TOCIO/IaPIOBAHHS
JIOZIATKOBUX 3000B'S3aHb, sIKi 32 CBOEIO MPUPOJIO0 200 3TiHO 3 TOPrOBHMH Ta
IHIIUMHU YECHUMHY 3BHYASMHU Y MiANPHUEMHUIBKIA MisTTBHOCTI HE CTOCYIOTHCS
npeMeTa I0roBOpY;

4) oOMexxeHHS BUPOOHUIITBA, pUHKIB 200 TEXHIYHOTO PO3BHUTKY, IO 3aBAANO YU
MOXKE 3aBJaTH MLIKOAM IHIOIMM Cy0'€KTaM TOCIONApPIOBaHHS, HOKYIILLIM,
NPOIABIIM;

5) dacTkoBa abo TOBHa BiMOBa Bin mpuabaHHA abo peamizamii ToBapy 3a
BiZICYTHOCTI aJIbTepHATHBHUX JDKEPEIT peatizamii i Ipua0aHHs;

6) cyrTeBe  OOMEKEHHA  KOHKYPEHTOCIIPOMOXKHOCTI  IHIOIMX  CYO'€KTIB
rOCIIOJIapIOBaHHs Ha PUHKY 0e3 00'€KTHBHO BUIIPABIAHNX HA TE IPHYKH;

7) CTBOpEHHS NEpelKoJ NOCTYNy Ha PUHOK (BHXOIY 3 PUHKY) YH YCYHEHHS 3
PHHKY TIPOJABIIiB, OKYIIIB, IHIINX CY0'€KTiB TOCMIOJApIOBAHHS.

Xoua B 3akoHi «[Ipo 3aXHCT €KOHOMIYHOI KOHKYpPEHIIi» 3a3HadeHO 7
CKJIaJiB TPaBOIOPYIICHb, SK 1 B 3aKOHONABCTBi, IO [isUI0 paHimie, OIHAK
chopMyIbOBaHI BOHH iHAKIIIE.
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Ha BiaMiHy Bimg 3akoHOJaBCTBa, W0 IisI0 paHimie, i me Oyna BiaCyTHA
mpsMa 3a0OpoHa AaHaJi30BaHOTO IPABONOPYIICHHS (3a00poHa BHUIDIMBAiA 3
YCTAaHOBJICHWX 3a WOTO BYMHEHHS CaHKIIH), 3akoH «IIpo 3aXHCT €KOHOMIYHOI
KOHKYPEHIIi[» BKa3zye, IO 3JIOBKHBAaHHA MOHOIONBEHUM  (IOMIHYIOYHM)
CTaHOBHIIEM Ha PUHKY 3a00pOHSETHCS 1 TATHE 32 COOOI0 BiAMIOBINANBHICTD 3TIAHO 3
3aKOHOM.

Uepe3 BiACYTHICTh Ji€BOI KOHKYpEHI{ i epEeKTHBHUX 3acO0iB MPaBOBOTO
3aXUCTY CIIOXKUBAYiB PI3KO IIOCHIIIOETBCS THUCK BHPOOHHMKA (IIOCTAYasIbHUKA,
NPOAABI) Ha MOKYNI (CHOKMBa4a) NP HaB'SI3yBaHHI YMOB JOTOBOpPY, Y TOMY
YUCIi TIpW BCTAHOBICHHI IIIH Ha mpoxykmito. [Ipm MoHomomi BHUpOOHHWITBA
CIOXWBa4Y HE MOXXE peaylbHO 3IIMCHUTH NMpaBO BHOOpPY BHUPOOHWKA (IPONABIL) i
MOTpaIUIIE B EKOHOMIUHY 3aJIe)KHICTh BiJl BHPOOHMKA-MOHONONICTa, IO
HEYECHUMH CIIOCOOAMHM HAMaraeTbCs CKOPUCTaTHCA CBOIM  MOHOIOJIBHUM
CTAQHOBHILIEM.

Oco0JMBICTIO IIHOTO BHAY HMOPYLICHHS aHTUMOHOIIONBFHOTO 3aKOHO/ABCTBA
€ 3iICHEHHS TOCIIOAPIOIOYHNM Cy0'€KTOM, IO 3aiiMae MOHOIOJIEHE CTAHOBHILE Ha
PHHKY, TakuX Hidd, o0 Oyau 60 HEMOJXUIIMBI 3a YMOB e(eKTHBHOI KOHKYPEHIII Ha
puHky. lle, 30kpema, oTpuUMaHHS NpPUOYTKY, 3yMOBIICHOTO HE €(EKTHUBHICTIO
IisuTbHOCTI 200 BHCOKOIO MPOAYKTHBHICTIO, a HEMPaBOMIPHUM BHKOPHCTaHHIM
HHMM CBOTO JOMIHYIOUOTO CTaHOBHIIA HA PHHKY, a00 YTpUMaHHS Yd MOCHICHHS
TaKOr0 CTAaHOBHIIA IIUIIXOM YCYHEHHS 3 PUHKY KOHKYPEHTIB a00 OOMEXeHHs 1X
JOCTYITy Ha PHHOK.

B VYkpaiHi 370BXXHBaHHS MOHOIOJBHHM CTAHOBHIIEM Ha PHHKY CTalo
NPOTSTOM OCTaHHIX KIJJBKOX POKIB OJHMM i3 HAHNOMIMPEHIMHUX MNOPYIICHBb
AQHTHMOHOIIOJIBHOTO 3aKOHO/IABCTBA.

3HauyHy 4YacTWHY I[IHOBHX 3JIOBXHBaHb OyJ0 JOMyHIEHO cyO'ekTamMu
NPUPOJHUX MOHONIOJIIH — MiJANPHEMCTBAMH 3B'SI3Ky, €HEpro-, TEIUIO-, BOJO-,
ra3onocTayaHas, Tapudu Ha ToBapu (poOOTH, IOCIYTH) SIKHX, SIK IIPaBHIIO,
PETYIIOIOTHCS.

XapakTepHUMH TIPHUKIAJaMH TOAIOHMX TMOPYIICHb, CIPAaBU 3a SKUMH
PO3IIIsi I OpraHk AHTIMOHOIIOJIBHOTO KOMITETY YKpaiHu, €:

- BCTAHOBJICHHSA AOIJIAT HA PO3BUTOK Hi,I[HpI/IGMCTBa;

- BUMOTa CIUIaTH IIOCIYI, HAaZaHWX y MUHYJIOMY Iepioai, 3a HOBUM
Tapupom;

- HaJaHHA BUXITHAX NaHWX [UIA NPOEKTYBAaHHA 1 OyHiBHHUITBa 0O0'€KTiB
colianbHOI cepH 3a T0IaTKOBY OILIATY;
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- 3aaydYeHHs KOLUTIB HACEJICHHS Ta MiAIPHEMCTB JUII PO3BUTKY MiCIIEBOTO
Tene()OHHOTO 3B'A3KYy IULIXOM 3alpOBaPKCHHS MiJBUIICHOTO Tapudy Ha
BCTAHOBIICHHS TeneoHiB 0e3 HamaHHI TependadeHoro Ipapa
PO3MOPSILKEHHS TeIe(OHHOIO Mapolo;

- TPUNHWHEHHS MOoJadi eJIeKTPOeHeprii B JKUTIOBI OYIWHKH 3 BHMOTOIO
OIIJIATH MEUIKAHIIAMHU BapTOCTi 3aMiHEHOTO KaOelto;

- 3ampoBaDKEHHS IiJBHINEHOrO TAapudy Ul HPUBATHHX MiANPHEMCTB
TIOPIBHIHO 3 Jep >KaBHUMH Ha BCTAHOBIICHHS a00 TIEpeHECeHHS Telle(OHIB

[4].

Haiiuacrime 3110BXMBaHHS MOHOIOJBHHUM CTAHOBHUILNEM 3IIHCHIOBAIHCS Y
BUTJISI:

- HaB'A3yBaHHA YMOB JIOTOBOpPY, SIKi CTaBISATh KOHTPareHTa y HeEpiBHE
CTaHOBHIIE, a00 JONATKOBHX YMOB, 1[0 HE HAIEXaTh A0 HPEAMETY
JOTOBOPY, y TOMY 4YHCI HaB'I3yBaHHS TOBapy, HE IOTPiOHOTO
KOHTPAareHToBI;

- BCTAHOBJICHHA MOHOITIOJIbHO BHCOKHX I_IiH, 110 MpU3BOAUTH A0 MOPYLICHb
IpaB CHO)KI/IBa‘IiB;

- BCTaHOBJICHHS TUCKPUMIHALIMHHUX I[iH Ha CBOI TOBapH, IO OOMEXYIOTH
TpaBa OKPEMHUX CIIOKHBadiB [5].

Taxk, 0o apbimpasicnozo cydy obaacmi 36epHYIOCA AKYIOHEPHE MOB8APUCTNEO
— yykposuti 3a600 (Oani — Ilo3usau) i3 3aA6010 NPO BUSHAHHA HEOIUCHUM
NOCMAHO8U MEPUMOPIANbHO20 8I00iNeHHA AHMUMOHONONLHO20 KoMmimemy (Oani —
Bionogioau) npo wuaxnaoemns na Ilosusaua wmpady 3a nopyuenHs
AHMUMOHONOTLHO20 3AKOHOOABCMEA.

Piwennam apbdimpasicrnozo cyoy obnacmi eumoeu Ilosueaua 3a0080eH.
Oonak 2on06a apbimpadicHo2o cydy obaacmi cKAcy8ae ye piuleHHs Y NopsoKy
Ha2nAdy ma y no3086i 6i0MO6US, NOCUNAIUUCH HA HACTYNHE.

Iosusau 3aitimaec MOHONOIbHE CIMAHOBUWE HA PUHKY NEPEPOOKU YYKPOBO20
oypsaka ma mepumopii eocomu pationie obnacmi. Kopucmyrwouuco yum, Ilosusay
npu  yKiaoenHi 002080pie6 HaA NepepoOKy YYKpoBo2o OypsKd, 6UpOWeHo2o0 8
IHOUBIOYANbHUX ~20CNO0APCMBAX, BUMA2AE B8I0 MOBAPOBUPOOHUKIE HAOAHHS
008I00K CibCbKUX pad npo niowyi nocigy Oypaxa i 8anosoco 360py Oypska, a
maxoxc —akmie obcmedcenns nocieis. Kpim moco, 0 iHOusioyanvHux
mosaposupoonuxie  Ilosusau  6cmano6106a6  OUCKPUMIHAYIUHUL — NOPAOOK
BIOWKOOYBAHHA IX 8UMpAm 3 MPAHCNOPINYBAHHA CUPOBUHU 8i0 Micys 3a20Mmi6ii 00
Mmicyesnaxooowcenna  Tlosusaua —  giowikodogysanacs eapmicms — 00CMABKU
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8uUx00s4U i3 cepedHboi giocmani 32 KM, Xx0ua OYPAK 3a603UBCs HA 8i0CMAHb 6i0 5
00 150 km. 3 ypaxysanHam moeo, wjo aHAI02I4HI YMOBU SKIOUANUCA U Y 002080PU
3 IHOUBIOyaneHUMU mosaposupobruxamu wa 1997 pik, Bionosioau obrpynmosarno
6usHaé  Gakm nogmopno2o nopyutenns Ilozueavem — aHMUMOHONONILHOZO
3aKOHO0AB8CMEa, 30Kpema, abzayis opyeoeo i wocmozo cmammi 4 3axony Vrpainu
“Ilpo obmedsiceHHss MOHONONIZMY MA HEOONYUEeHHSI He00OPOCOBICHOT KOHKYPeHYil y
nIONpUEMHUYLKIU JisibHOCMI .

Ilo3ueau He no200UBCA 3 NOCMAHOBOKW 20108U  APOIMPANCHO2O CYOY
obaacmi ma y 3as6i Ha im's cy0osoi konezii Buwozo apbimpasicrozo cydy Vkpainu
3 nepeanady piuendb, YX6ai, NOCMAHO8 NPOCUB 8USHAMU HEeOIlICHOI Ma CKACYy8amu
nocmarosy Bionogioaua, 8uxooauu 3 HACMYNHO2O.

Bionogioau yknasé nonad 6 mucsau 0ozoeopie Ha nepepobKy Oypaxa 3
iHOUBIOYANbHUMY  BUPOOHUKAMU, BKAIOYUSUIU 8 YI 002080pU HE OCKAPIHCEHY
30aauamu 6ypsAKa ymMosy npo HAOAHHS HA36AHUX 8uuye 008i00K i akmig. Il]o
cmocyemuvca gumpam 3 00Cmaeku oOypaka, mo Bionogioau nomunkoeo, Ha OYMKY
Hosusaua, mpaxmye absay wocmuti cmammi 4 3axony VYkpainu “Ilpo
00MedCeHHs MOHONONIZMY mMA HeOONnyWeHHs He00OPOCOBICHOI KOHKYpeHyii y
RIONPUEMHUYBKIN OiATIbHOCII, OMOMONCHIOIOUU SUMPAMU 3 00CMABKU OYpsaKa
iHOUGIOyanbHUMU — BUPOOHUKAMU 3  NOHaAmmAM  “ceiii  mosap”, mobmo
BCMAHOGNEHHAM YIHU HA C8ili Mosap.

Iepesipuswiu mamepianu cnpagu, cy0oea Koaezis 6CIManosula HacmynHe.

Iocmanosorw Bionogioaua, wo ocnoproemoucs, 06yno 3agixcosano axm
nogmopHo2o nopywenus Ilosusauem aHmMUMOHONONBLHOZ0 3AKOHOOABCMBA Y
8U2A0i HAB'SI3Y6ANHA KOHMPAZEHMAaM 34 002080paAMU HA NePePOOKY YYKPOBO2O
oypaxa i 3acmocy8anHs w000 HUX OUCKPUMIHAYILIHUX DO3YIHOK HA O00CMABKY
oypsaxa Bionosioauy. Licio nocmanogoio [lozusauesi 06yno 3anponoHoano necmu
3MIHU 8 YMOBU 002080pi6, GUKMOHUUBWU 3 HUX 0008'a30K 30a8auie Oypaxa
npeocmaeiamu akmu i 008IOKU NPO HNOCIBHI NIOWI, A MAKONC YCMAHOBUBULU
PO3MIp onnamu 00CMAasKu, GUX00A4YU 3 BAPMOCMI 00H020 MOHHO-Kinomempa. Kpim
moeo, Ilosusau 30606'a3anuti cniamumu wmpag) y posmipi 0,03 % eumopey 6io
peanizayii mogapuoi npodykyii y 1997 poyi. 3a pesyriemamamu 6u84eHHs PUHKY
nocnyz 3 nepepobku Oypsaxa 6 paiionax obnacmi eécmanoeéneno, wo Ilosusau
3aimMae MOHONOIbHE CMAHOBUWE HA YbOMY DUHKY, WO 8 MedHCax patioHy cKiadae
99,3 %.

Obcmasunu cnpasu ceiowams, wjo Ilosusay die Ax mMoHonoxicm, a 30aeayi
YYKp0B020 OYpsAKA 3HAXOOSIMbCA 6 HEPIGHUX YMOBAX 6 CULY O00MedCenHs abo
8I0CYMHOCMI KOHKYPEHYIl Ha puHKy ma y 38'a3Ky 3 8IOCYMHICMIO AlbMepHamuey
3MYULEH] GUKOHY8AMU YMOBU, WO HABAZYIOMbCA NO3UBAYEM K MOHONONICINOM.
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Y nynxkm 1 0oecoeopie 3 iniyiamueu Ilozusaua 6e3 6yOb-aKux Ha me niocmae
BKIIOUEHd YMO8A NPO HAOAHHA 30A8a4dmu OYpAKaA O008I00K CLIbCbKUX pald Npo
naowi nocigig i ix epodxcaiinicme. be3 naoannsa yux Ooxymenmis Ilosueay He
nputimae OYypax y nepepobky abo He 8uoae 30a8ayam npooyKyio nepepooKu.

Ta obcmasuna, wjo iHOUBIOYanbHi 20cNO0APCMEa He CKIAdaau NPOmoKoiie
posdisxcHocmell npu YKiaoeHHi 002080pi8, He Modice Oymu nputiHama 00 yeazi,
OCKINbKU NPU YKIAOAHH] 002080Di6 i3 2POMAOAHAMU CKIAAOEHH MAKUX NPOMOKOI6
He nepedbaueHo.

Bionogiono 0o cmammi 1 3axony Yxpainu “Ilpo odmedcenuss MoHOROMIZMY
ma HedonyueHHs He00OPOCOBICHOI KOHKYpeHYil y niOnpueMHUybKil oisnvHocmi”
mogap — ye npooykm OisnbHOCHI (BKIIOUAOYU POOOMU [ NOCTYeU), NPUSHAYEHU
074 peanizayii.

Buxooauyu 3 moeo, wo nocayeu, naoani Ilozusauem, 3a 3micmom Ha38aHoi
cmammi € mosapom i ITlosusau ecmanosué 011 OKpemux 2epyn 30aeauis
OUCKPUMIHAYITHI YIHU N0 GIOHOWEHHIO 00 IHWUX [THOUBIOYANLHUX 20CNO0APCMS,
Bionosioau  npasunvno  eécmanosusé  gakm  nopywenns  Ilo3usauem
AHMUMOHONOILHO20 3AKOHOOABCMEA.

Bpaxosyouu me, wjo @axm 3106%4CuU8aHHA MOHONOILHUM CINAHOBUUWIEM, WO
ROA2AN0 Y HAB'SA3YEAHHI KOHMPAZEHMOM 000AMKOBUX YMO8, 5K He SIOHOCAMbC
00 npeomema 002080py, | 6CMAHOBNEHH] OUCKPUMIHAYIUHUX DO3YIHOK HA C8OI
nocayeu, wo 0OMeNCye Npasa OKpeMux 6UpOOHUKIE, Mamepianamu Ccnpasu
dosederuil, cyoosa Koaecia Buwoeo apbimpasxcroeo cydy Vkpainu 3 nepeansidy
Ppiueny, yxean, NOCMAHO8 He 3HANWLIA nidcmas o 3a006oaenHa eumoe Ilosusaua

/6].

4. 3a60poHa aHTUKOHKYPEHTHUX Ail opraHiB Bnagu, MicueBoro
camoBpsifyBaHHSA, aAMiHiCTpaTUBHO-rocnogapcbLKoro
ynpasniHHSA Ta KOHTPOJSIIO

3rimHo 31 cT.15 3akoHYy aHTHKOHKYPEHTHHMM IisSIMH OpraHiB BJajH,
OpraHiB MiICIIEBOTO CaMOBPSIIyBaHHsS, OpraHiB a/JMiHICTPATHBHO-TOCHOAAPCHKOTO
VIPaBJIiHHS Ta KOHTPOJIO € MpPUHHATTS Oyab-sKMX akTiB (pilleHb, HakasiB,
pO3MOpSKEHb, IOCTAHOB TOUIO), HaJaHHS IHUCHMOBHX 4YH YCHHMX BKa3iBOK,
YKJIQZICHHS Yyroja a00 Oyab-siKi iHII Jii 4u OC3MisUIbHICTh OpPraHiB BJAJH, OPraHiB
MICLIEBOTO  CaMOBpsIyBaHHs,  OpraHiB  aJMiHICTPATHBHO-TOCHOAAPCHKOTO
YIPaBIiHHS Ta KOHTPOJIO (KOJIETIAJbHOTO OpraHy 4 I0CagoBoi 0coOu), sKi
Npu3BeNH ab0 MOXYTh NPU3BECTH JIO HEJOIYIIEHHS, YCYHEHHs, OOMEXEHHs 4u
CIIOTBOPEHHS KOHKYPEHIIi.
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e#t Bun mpaBonopymIeHHs! 3iIHCHIOETHCS JIHIIE CIEHiaTbHUMH CY0'€KTaMH
— OpraHaMm  BIaJM, MICIIEBOTO  CaMOBPSAYyBaHHA,  aAMiHICTPAaTHBHO-
TOCIIO/IaPCHKOTO YIPABIIHHS 1 KOHTPOJIIO.

3rigHo 31 cT.1 3aKoHY MOHATTS ,,0pTaHU BIAAN~ OXOIUTIOE MiHICTEPCTBA Ta
IHIONI [eHTpalnbHI OpraHd BHKOHAaBYOI Biagu, BepxoBHy Pamny ABTOHOMHOT
PecryOniku Kpum Ta oprann BUKOHaBYOi Biaan ABTOHOMHOI PecryOmiku Kprm,
JIepKaBHI OpraHy, 10 3MIHCHIOIOTh PETYIIOBAaHHA TisUTBHOCTI CY0'€KTIB IPUPOTHIX
MOHOTIONIH, PHHKY I[IHHUX TIamepiB, JepKaBHI OpraHy npuBatu3aiii, HamionansHa
pama VYkpaiHM 3 mTHTaHp Tene0adeHHS 1 paJiOMOBJICHHS, MiCIEBi OpraHH
BUKOHABYOI BJIa]IH.

Jlo opraHiB aaMiHICTPaTHBHO-TOCIIOJAPCHKOTO YIPABIIHHS Ta KOHTPOJIO
Halle)kaTh CyO0'€KTH TOCHOJApIOBaHHS, O00'eqHAaHHS, IHION 0coOW B YacTHHI
BUKOHAHHS HUMHU (QYHKIIN yINpaBiiHHSA ab0 KOHTPOJIIO B MEXaX JEJeroBaHuX M
MOBHOBA)XEHb OPTaHiB BJIA/IM YK OPTaHiB MICIIEBOrO CAMOBPSITyBaHHSI.

[Mopsin i3 3aKOHOIaBUMM BHU3HAYCHHSM 3a3HAYCHUX AaHTUKOHKYPEHTHHUX il
3aKOH HaJae HEBUUCPIHMII MIEpeTiK CKIIa iB IPaBONOPYIICHD IIbOTO BUILLY.

AHTHKOHKYPEHTHHMH  JiIMH OpraHiB BJag, OpPTaHiB  MiCI[EBOTO
CaMOBpSAyBaHHsS, OpPraHiB aJAMIHICTPaTHBHO-TOCIOAAPCHKOTO YIPABIiHHA Ta
KOHTPOJIIO, 30KpeMa, BU3HAIOTHCS:

- 3abopoHa a0o0 TMEPEHIKO/KAHHS CTBOPEHHIO HOBUX MIJNPUEMCTB YH
3MIHCHEHHIO MiAIPUEMHUITBA B IHIINX OpraHi3amiiHux popmax y Oymb-
AKiH cepi AISLUTBHOCTI, a TAKOK BCTAHOBJICHHS OOMEKEHb Ha 3IIHCHEHHS
OKpEMUX BHIIB MiSUTBHOCTI, HA BUPOOHUIITBO, MPUAOAHHS YH peai3alito
TIEBHHUX BHiB TOBApIiB;

- mpsiMe abo orocepeIKOBaHe NPUMYLICHHS Cy0'€KTiB TOCIIOAAPIOBAHHS 10
BCTYIy B acolriamii, KOHIIEPHH, MIKTally3eBi, perioHaIbHI 9 iHII popMu
o0'emHanp ab0 3MiHCHEHHS KOHICHTpAILii CY0'€KTiB TOCIIOJAapIOBaHHS B
iHIIMX (hopmax;

- mpsMe abo OIMOCepe/IKOBaHe MPUMYIIIEHHS CY0'€KTIB TOCIIOJAPIOBAHHSI /10
MPIOPUTETHOTO YKJIAJCHHSI JOTOBOPIB, MEPIIOYEProBOi MOCTABKU TOBAPIB
MEBHOMY KOJIy CIIOXKHBAYiB UM MEPIIOYEPrOBOro X MPUAOAHHS y MEBHUX
TIPO/IABIIiB;

- Oymp-AKa [is, CpsMOBaHa Ha IMEHTPAI30BaHUN PO3IONLT TOBApiB, a
TAKOXX PO3MOMUT PHHKIB MK Cy0'€KTaMH TOCIOJApIOBaHHSI 3a
TEPUTOPIAIBHUM IPHHIHUIIOM, AaCOPTHMEHTOM TOBapiB, oOcsrom ix
peaiizanii 9y 3aKymiBess abo 3a KOJIOM CIOXXHMBAYiB UM MPOJIABIIIB;
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- BCTaHOBJEHHA 3a00pOHHM Ha peasi3amil0 TEBHUX TOBAapiB 3 OIHOTO
peTioHy KpaiHH B iHIIOMY a00 HaJlaHHS JTO3BOJY Ha pealli3allifo ToBapiB 3
OJTHOTO PETiOHY B iHIIOMY B TIEBHOMY 00Cs31 YW 32 BUKOHAHHS TEBHUX
YMOB;

- HaJaHHA OKpEMHM CyO0'€eKTaM TOCIONaproBaHHS abo Tpymam cyO'eKTiB
rOCIIOJAPIOBaHHS IUIBI YHM IHIIMX HepeBar, sKi CTaBiIiATh IX Y
NpHBiICiiOBaHEe CTAaHOBHUIE CTOCOBHO KOHKYPEHTIB, IO NPU3BOJNUTH 200
MOXKE IPU3BECTH IO HEJNONYIICHHS, YCYHCHHs, OOMEXKEHHS 4YH
CIIOTBOPEHHS KOHKYPEHLIT;

- Iis, BHACTIJOK SKOI OKpEeMHM CYO'€KTaM TOCIIOJIapiOBaHHS a00 Tpynam
CyO'€KTIB  TIOCIIOJApPIOBAaHHS  CTBOPIOIOTHCS ~ HECHPUATIMBI  9H
JTUCKpUMIiHALIHI YMOBH MiSUTBHOCTI TIOPIBHSHO 3 KOHKYPCHTaM;

- s, SKOK BCTAaHOBIIOKOThCA He mepenbadeHi 3akoHaMHM YKpaiHH
3a00pOHM Ta OOMEXEHHS CaMOCTIHHOCTI MiANPUEMCTB, Y TOMY YHCIHI
100 TMPHUAOAHHS YW peaizamii TOBapiB, IIHOYTBOPEHHSA, (POPMYBaHHS
HpOrpaM IisTIBHOCTI Ta PO3BUTKY, PO3IOPSIKEHHS IPHOYTKOM.

Bunnenns AHTUKOHKYPCHTHUX ,I[lﬁ OpraHaMu BJIaJid, OpraHaMu MiCHCBOFO

CaMOBpS/IyBaHHs, OpraHaMU aJMiHICTPATHBHO-TOCIIONAPCHKOTO YIPABIIHHSA Ta
KOHTPOJIO 3a00pOHSETHCA 1 TATHE 32 COOOIO BiIIOBITATIBHICTE 3TiTHO 3 3aKOHOM.

Iopsin 3 BKa3zaHOIO 3araikHOIO 3a00pOHOI0 3aKOH MICTHTH [IBi CHemiaibHI

3a00poHH:

)]

2)
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3a00pOHy JeJIeryBaHHs [MOBHOBa)KGHb OPraHiB BIAaJH Ta OpraHiB MiCLEBOro
CaMOBPSIYBaHHS — OpraHaM BJaJW Ta OpraHaM MICLEBOrO CaMOBPSIYBaHHS
3a00pOHSETECS JeJIeryBaTH OKpeMi BIaJHI ITOBHOB&KCHHS O0'€¢IHAHHAM,
HiJIPUEMCTBAM Ta 1HIIUM Cy0'€KTaM TOCHOAAPIOBAHHS, SKIIO LI¢ MPU3BOAUTH
a0 MOXe TPH3BECTH JO HEIONYLICHHS, YCYHEHHS, OOMEKEHHS 4YH
CIIOTBOPEHHS KOHKYpeHIIii (cT.16 3akony);

3a00pOHY CXWJICHHS JIO HOPYIICHb 3aKOHOJABCTBA MPO 3aXHCT CKOHOMIYHOI
KOHKYpEHIII] Ta iX nerituManii — 3a00poHAIOTHCS il 9i Oe3IisITbHICTh OpTraHiB
BJaOM, OpPTraHiB MICIEBOTO CaMOBpPSIyBaHHS, OpraHiB aJAMiHICTPATHBHO-
TOCIIOZAPCHKOT0  YIPABIIHHSA Ta KOHTPOMIO (KOJETialbHOTO OpraHy 4YH
MoCcazoBoi 0coOm), IO TMOJATAIOTh y CXWIIEHHI CYO'€KTiB TOCHOIAapIOBaHHS,
OpraHiB  BJagW, OpraHiB  MICIEBOTO  CAMOBpSIyBaHHS,  OpraHiB
aIMiHICTPATHBHO-TOCIIONAPCHKOI0 YIIPABIIHHSA Ta KOHTPONIIO JIO IOPYIICHb
3aKOHOJABCTBA PO 3aXHCT €KOHOMIYHOI KOHKYpEHIi, CTBOPEHHI YMOB s
BYMHCHHS TAKUX MMOPYLIEHb YH iX JIeriTuMarii.



3a3HayeHi Mii TOPYIIYyIOTH 3arajbHy TapaHTII0 MpaB IiIIPHEMIIIB,
BCTaHOBIEHY y cT. 12 3akony VYkpaimm “Tlpo miampuemumurBo™”: JlepikaBa
rapaHTye BCIM MiANMPUEMIIIM, HE3aJIeKHO BiJl 0OpaHWX HUMH OpraHizaliitHuX GopMm
MiAPUEMHAUIBKOT iSUTBHOCTI, PiBHI MpaBa i CTBOPIOE PiBHI MOXKIIMBOCTI ISt
JIOCTYIly JO MaTrepiajbHO-TeXHIYHNX, (IHAHCOBHX, TPYAOBHUX, iH(OpMAIiTHHX,
NPUPOJHMX Ta IHIINX pecypciB. Buxoasun 3 1bOro MOJOXKEHHS, OpraH JepKaBHOI
BIaAd HE Mae€ TIpaBa HA/JaBaTH >XKOAHIM 3 KOHKYPYIOUMX CTODIiH JOZATKOBI
mepeBard, MATpUMKY abo, HaBIaKd, OOMEXKYBaTH KOTOCh 3 HHX Y OYIb-SIKHX
acmeKTax IX MisUIbHOCTI (MOXITMBOCTI I[IHOYTBOPEHHS, MPHAOAHHS CHPOBHHH 1
MaTepialiB, pUHKH peaji3alii MpoAyKIIii, 0 BHKOPHCTOBYIOTHCS, TOIIIO).

HeoOxigHicTh 3a00pOHN aHTHKOHKYPEHTHHX il OpraHiB Jep>KaBHOI BIaIH,
MICIIEBOI'O CaMOBpPSIYBaHHS 3yMOBJICHA THM, L0 HPH IEPeXodi O PHHKOBOI
€KOHOMIKH Ba)KJIMBOTO 3HA4YeHHS HaOyBa€ CBO€YACHE BHABJICHHS 1 3armoOiraHHs
Oynab-sKUM TOCSATaHHAM 3 OOKY JepKaBHHUX OpraHiB Ha CBOOOY HiAMIPHEMHHIIEKOT
nmisuteHOCTI.  [lpakTHKa T1OKa3zye, IO CHpoOW CyO'€KTiB  MiANPHEMHHUIBKOT
IISUTGHOCTI  PO3MIMPHUTH CBOK EKOHOMIYHY CaMOCTIHHICTh 3IIITOBXYIOTBCA 3
oropoM 3 00Ky OKpeMHX OpraHiB AepkaBHOI Braan. Hepimko cBoboma MisuTbHOCTI,
CaMOCTIHHICTb, TIpaBa i 3aKOHHI IHTEpeCH MIANPHEMIIB YTUCKYIOTHCS IEePKaBHUMHU
OpraHaMH K OpTaHi3aliifHo, TaK i (iHAHCOBO-EKOHOMITHO.

BinmoBimHO m0 3akoHy, TpPaBOTIOPYIICHHSMH BH3HAIOTHCS il OpraHiB
JCp)KaBHOT ~ BJaAM, MICHEBOrO  CaMOBpsIyBaHHS Ta  aJMiHICTPATUBHO-
rOCMO/IAPCHKOT0 YIPABIIHHS Ta KOHTPOJIIO, [IO MIPU3BENU 200 MOXKYTh MPH3BECTH
0O HEJONYyIIEHHA, ICTOTHOTO OOMeXeHHs a0 YyCyHEeHHS KOHKYPEHIl Yun
oOMeXeHHsI CBOOOAM TMIiANPHEMHHUNBKOT mismbHOCTI. Taki nii  BBa)aroThCS
HETPaBOMIPHUMH, OCKUIBKH BOHH CTBOPIOIOTH NUCKPHUMIHAMiWHI a00 BUHATKOBI
YMOBH JJIS JisUTBHOCTI JESIKMX YYaCHHUKIB MiAPHEMHHUIBKOT MisTIBHOCTI, IO Beae
no oOMexeHHS KOHKypeHmii. Jlo HHX BiZHOCATBCS [ii, SIKi CIOHYKAarOTh
MATPUEMINIB YIMHUTH TIEBHI 1ii a00, HaBIIaKH, IO MICTATh 3a00pOHY iX BUMHEHHH,
30KpeMa, 3IIICHEHHA NEBHUX HANPSAMKIB 1 BHIIB [isSUTHOCTI; BKa3iBKH IIPO
BUMHEHHS [iii Ha IIKOXYy iHTepecaM IiIIPUEMIIIB, CTBOPEHHSI HEOOTpPYHTOBAaHHMX
MIEPEIIKO TP JCpKaBHIM peecTpamii mianpHeMIiB ab0, HABIIAKH, HEIIPABOMipHE
HaJaHHS IM IJIBT.

OpmHUM 13 THIIOBHUX Pi3HOBHIIB aHTUKOHKYPEHTHUX Jill OPTaHiB Iep>KaBHOI
BIQIM € MPUMYLIYBAaHHS MiAIPUEMIIB IO BCTYIY Y TOCIOIApChKi 00'€HAaHHS.
Hepinko TpamnsioThes i BCTAaHOBJICHHS 3a00pOH Ha peai3amilo TOBapiB 3 OIHOTO
peTioHy B iHIIOMY, IO € OJHUM 3 IIPOSIBIB PETiOHATBHOTO MOHOMOMNI3MY. [Iprdomy
iHOMI, NUIAXOM BHAAHHS TIN3aKOHHAX HOPMATHBHUX aKTiB, MICIeBi OpraHH
JIepKaBHOT BJIaJ BCTAaHOBJIOIOTH TaKi 3a00pOHM Ta €KOHOMIUHI CaHKIIIi 3a BHUBI3
MAPUEMITIME TIPOAYKINT 3a Mexi periony. Lli He3akoHHI Hii HE TUTBKH 3HAYHOIO
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Mipol0 0OMEXYIOTH CBOOOMY MiANPHEMHHUIBKOI MisTIBHOCTI, a # BemyTh M0
pyiHyBaHHS a00 3aMoIiTHHSA BiAYYTHOI ITKOIN MDXPETioHAIFHUM TOCIIOIaPCEKUM
3B'SI3KaM, CIIPUSIOYH BiZJOKPEMIICHHIO PETiOHIB.

SIK CBIAYNMTH MPAKTHKA, TOJOBHOIO MPUYMHOI AHTUKOHKYPEHTHHX [ii €
o0’eqHaHHS B 0c00i ofHOTO OpraHy (yHKOiIH Iep>kKaBHOTO YIPaBIIHHA 1
rOCIO/IAPCHKOI AISUIBHOCTI. 3a TAKUX YMOB MPUPOJHMM € Oa)kaHHS IIMX OPraHiB
HaJaTH CBOIM MigpO3AijiaM NpPWBLIEHOBAaHI YMOBH IO BiJHOMICHHIO 10 IHIIMX
MIATPUEMIIIB, SIKi 3aHMAETHCS AHATIOTIYHOIO JisITHHICTIO.

AHTHKOHKYpEHTHI [Hii OpraHiB BJamd, MICIEBOIO CaMOBPSIyBaHHSI Ta
a/IMiHICTPATHBHO-TOCIIOAAPCHKOT0 YIPABIIHHS 1 KOHTPOJIO 3aJIMIIAIOTHCS OJHHM
i3 HAWIOUIMPEHIIUX BUIIB MOPYLICHbh AHTHMOHOIOIBHOTO 3aKOHOjAaBCTBa. lle
MOSICHIOETBCS TOBUTBHAM  BiJIXOJIOM YAaCTHHH JIEP)KAaBHUX OpraHiB, 0COOJIHBO
perioHaJbHOTO 1 MICIEBOTO PpiBHA, a TaKoX pi3HUX o0O0'€qHaHb, Bif
aJIMIHICTPATUBHUX METOJIB KEPYBaHHs, 1X MPArHEHHSIM IMEPEKJIaCTH TPYIHOILII
€KOHOMIYHOI KpH3H Ha Iutedi mianpuemmiB. Tpanuiii KoMaHaHO-aAMiHICTPATHBHOT
cucteMu, OakaHHS JESKAX KEpIBHUKIB TpUMATH i Oe3mocepenHiM KOHTPOIEM
IISUTBHICTD TiINPUEMCTB HE3aJEeXKHO Bif (OpM BIACHOCTI, MPAaBOBHH HITLTI3M,
PELUIUBH SKOTO BCE I[e MAIOTh MICIIE, IIPU3BOAUTD 10 OOMEXKEHHS 3aKOHHHX MPaB
JeSIKUX TIATPUEMINB 1 HaJaHHSA HETPaBOMIPHHX IIepeBar iHIINM, HEBUIIPABIaHMX
3a00pOH i 0OMEXEeHb MiAMPUEMHHIIBKOT iSITEHOCTI.

Tak, ocTaHHIM YacoM HaWOUIBII TOMIMPEHHM BHIOM IHUCKPHUMiHAIIHHIX
Iii, BUSBJICHUX 1 NPUITMHEHUX OpraHaMd AHTHMOHOIIOJNBHOTO KOMITeTy YKpaiHH,
Oymo oOMexeHHs IpaB Cy0'€KTiB TOCMOJAPIOBAHHS MO0 MPHUAOAHHS i peai3armii
TOBapiB, HacamIepe] CiIbCbKOrOCHOAAPCHKOI MPOAYKIIii, MPOIYKTIB XapuyBaHHS.
[opymenHs Oynu BUSABJICHI MaiKe y BCIX perioHax YKpaiHu.

Opranamy AHTHMOHOIOJIBHOTO KOMITETY, 30KpeMa, OyB BHSBICHHH i
NPUITMHEHUH pPsJ| BUIAOKIB HENPAaBOMIPHOTO aJMiHICTPAaTUBHOTO BTPYYaHHS B
HOPSIOK YKJIAAHHSA JIOTOBOPIB MK Cy0'€KTaMH TOCIIOAApIOBAaHHS, LIO iCTOTHO
00MeXyBaJo X 3aKOHHI IpaBa.

V. micoxeurxonxom ceoim piwennam “Ilpo cman i opeanizayiro mopeieni na
KON2OCNHUX puHKkax M. Y.” 30008’13a68 aOMiHicmpayiilo KOJICOCHHO20 PUHKY
ykaaoamu — 002060pu  HA  OpeHOY NOMEWKAHb MIinbKu 3  Opeauisayismu,
3apeecmpoganumu y m. V.

Piwennam micokoi paou “Ilpo nopsook mopeieni na mepumopii micma
cyb'exkmie nionpuemHuybkoi OisnbHocmi, AKi He 3apeecmposaui y M. V.”
nionpuemcmaea, yCmatosu, opeanizayii, He 3apeecmpogari 6 m. V., i ¢pisuunux ocio
0yn0 30008'a3aH0 30ilicHIO8AMU  pedni3ayilo Moeapié uepes mMopeosi MOYKU
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cy0'exmis nionpueMHUYbLKOI OIATLHOCTI, AKI 3APeccmposani 6 Micmi i Ha MICLKUX
punxax, abo npudbasamu y UKOHKOMI NAMEHm HA Npago 30ICHEHHSA MOP2080-
nocepeoHuybKkoi OisnvHocmi Ha mepumopii micma. L{um e piwiennam cyo'exkmis
niOnpueMHUYbKOI disnbHoCcmi, AKI npuddanu 00'ekmu mopeieni WaAXoM UKYNY
abo 3a KOHKYpcom, 30008'A3aH0 yKiaoamu 002080pu HA peanizayilo moeapis io
cy0'exmis nionpuUEMHUYbKOI OIAILHOCMI, He 3aPeecmpO8aHUX Y MiCMi.

Taxi 0ii' V. micbkoi padu ma ii 6UKOHKOMY MepumopiaibHum i00iieHHAM
Anumumonononvrozo xKomimemy Ykpainu xeanighikoeano 3a n. 7 cm. 6 3akouy
Yrpainu “Ilpo obmedicenns monononizmy...” sAK obmedcenHs npae cyo'ekmis
20CN00apro8ants wo0o NpUObAHHA ma peanizayii mosapis.

Ockinbku V. Mmicbka — pada NpPOICHOPYBANA  PO3NOPAONHCEHHS
mepumopianbHo2o 8i0dinenHs AHMUMOHONOALHO20 KOMIMemy uwooo npueeoeHHs
piuienb y  6iONOGIOHICMb (3 BUMO2AMU UYUHHO20 3AKOHOOABCMBA, Gi0OLIeHHS
KoMimemy nooano NO306HY 3dA8Y 6 apOImpaxcuuil cy0 00AACMI NPO BUSHAHHS
HeOIlCHUMU 8IONOBIOHUX NYHKMIG 3a3HaueHux piuens. 110306 3a0060.1€HO.

Posnopsadoicennam zonosu Il. patioepacaominicmpayii X. obnacmi 0yra
3anpogadicena 0008'13K08a nepegipka mekcmie bapmepHux y200 i ix peecmpayis
8 OpuouuHOMYy 6i00ini paudepxcaominicmpayii. bapmepni yeoou, ykiadeni 6e3
gidoma paudepicaominicmpayii, 68axcanucs HeOiluCHUMU.

Tonosoro Y. patidepacaominicmpayii  X. obracmi  0yr0  npuiiHamo
posnopadocenna  “IIpo  nopsaoox  yKiadeHHA — 002080pi8 HA  BUKOHAHHA
cinbeocnpobim ma peanizayito npooyKyii nionpuemcmeamu pauoHy”, AKUM
nepedbauanocs, wo peanizayia Ciib2ocnnpoodykyii 3a meodci obnacmi mac
30MUCHIOBAMUCS 30 NO20ONCEHHAM 3 pauoepicadmiHicmpayiero ma o00IACHUM
VAPABNIHHAM CilbCbKO20 20CNO0APCMEA.

Bunacnioox nadanwna mepumopianvuum 6i00inenHaAM AHMUMOHONOIBLHO20
KoMimemy pekomeHoayill, 00 3a3HAYEeHUX pileHb 8HeCeHO 8i0N08iOHI sminu [7].

5. KoHTponb 3a KOHUEeHTpauico cyb’ekTiB rocnogaproBaHHsA

3rizmHo 3i cT. 22 3aKOHY KOHIEHTPALi€l0 BUBHAETHCSI:

1) 3muurTs CyO'eKkTiB TOCIOJAapioBaHHs a00 MpUETHAHHS OJHOrO CyO'ekTa
rOCIIO/IaPIOBAHHS JI0 1HIIOTO;

2) HaOyrTs Oesmocepeanbo abo depe3 IHIIMX OCI0 KOHTPOJIO OJHMM abo
KiJJbKOMa Cy0'eKTaMM TOCIIOJJapIOBaHHs HaJl OJHUM a0 KilbKoMa cy0'ekTamu
rOCIO/IapIOBAaHHSl YW 4YacTHHAMM CYyO'€KTIB T'OCIIO/ApIOBaHHS, 30KpeMa,
HIISIXOM:
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3)

4)

5)

6)

Oe3mocepesHFOTO 200 OMOCEPEIKOBAHOTO MPHUAOAaHHS, HAOYTTS y BIIACHICTH
IHIIUM CTIOCOOOM aKTHBIB y BHTJISAI HUTICHOTO MaHOBOTO KOMIUIEKCY abo
CTPYKTYPHOTO  MiApO3ALTYy Cy0'eKTa TOCIIOJAPIOBAHHS, OJCPXKAaHHA B
VIIpaBIIiHHS, OpEHAY, JI3WHT, KOHIECif0 4i HaOyTTS B iHIIMHA croci0d mpasa
KOPHCTYBaHHS aKTHBAMH y BHIJLIAI LUTICHOTO MaiHOBOTO KOMIUIEKCY a0o0
CTPYKTYpHOTO TMiAPO3ALTY CyO'€KTa TOCIONAPIOBAHHSA, B TOMY YHCII
npuaOaHHS aKTHBIB Cy0'€KTa TOCIIOAapIOBAHHS, IO JiKBiTy€ThCS;

NpH3HaueHHs a0o OOpaHHA Ha IOcaay KepiBHHKA, 3aCTyIIHHKAa KepiBHHKa
CIIOCTEPEKHOT paJid, PABIIHHI, IHIIOI0 HAIJISIOBOIO YA BUKOHABYOTO OPraHy
cy0'ekta TOocmojaproBaHHS ocoOHW, sfka Bke o00iiMae OOHY YHM KiTbKa 3
HepeliyeHnK Mocaj B IHIIMX Cy0'eKTaX TOCIOAaploBaHHS, abo CTBOPEHHS
CUTyamii, MpH sAKii OULTbIIE TOJOBHHM II0CAJ UICHIB CIIOCTEPEXHOI paiH,
MPaBiHHA, IHIIWX HAIJSIIOBUX YW BHKOHABYMX OpraHiB JBOX YW OinbIie
cy0'eKTiB TOCIIOAapIOBaHHS 00iIMarOTh OJTHI 1 Ti cami 0co0w;

CTBOPECHHSI Cy0'ekTa TOCIIOJapioBaHHA JBOMa 1 Oimbme cy0'ekTamu
TOCTIOapIOBAaHHs, SKWH TPUBATUA mepion Oyme caMOCTiHHO 3.ifiCHIOBAaTH
rOCMO/IAPCHKY IisIBHICTD, 1 IPU IbOMY 3a3HAYEHE CTBOPEHHS HE MPHBOAUTH
JI0 KOOp/IMHAILlli KOHKYPEHTHOI MOBEIIHKK MiX Cy0'€KTaMM TOCIOJapIOBAHHS,
M0 CTBOPWIM I1ei cy0'ekT rocrmojaproBaHHs, a00 MDK HUMH Ta
HOBOCTBOPEHHM CY0'€KTOM T'OCIIOJAPIOBAHHSI;

Oe3mocepenHe abo omocepeqKoBaHe MPUIOAHHS, HAOYTTSA y BIACHICTH 1HIIIHM
croco0OM 4M OJiepKaHHS B YIPaBIiHHA 9acTOK (akIii, maiB), mo 3abe3mnedye
JOCATHEHHS UM TIepeBHUIICHHS 25 a60 50 BiACOTKIB I'OJOCIB Y BUIIOMY OpraHi
VIIpaBIIiHHS BiAIOBITHOTO Cy0'€KTa TOCTIOAAPIOBAHHS.

Hopsin 3 mepemikoM niif, 0 BU3HAIOTHCS KOHICHTPALIEI0, 3aKOH BKa3ye Ti

Jll, [0 HE BBAKAKOTHCHA KOHIICHTpalIiClO:

)]

2)
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CTBOPEHHS Cy0'€KTa roCroJaprOBaHHs, METOK YU BHACIIIOK CTBOPEHHS SIKOTO
3IICHIOETBCST KOOPIMHALSA KOHKYPEHTHOI TIOBEJIHKM MDK cyO'ekramu
TOCIOJapIOBAaHHs, 1[0 CTBOPWJIM 3a3HA4YeHUil Cy0'eKT rocrnojaproBaHHS, a0o
MDK HHMH Ta HOBOCTBOPEHHMM Cy0'ekTOM rocmnonaproBanns. Taki naii
PO3TTISIIAIOTHCS SIK Y3TODKEHI il BIAMOBIIHO 10 a03. 2 4. 1 ¢T. 5 3akoHy;

npundaHHs vacTok (akuiif, mnaiB) cyO'ekra rocmnogaproBaHHs 0c00OI0,
OCHOBHHMM BHJIOM [iSUTBHOCTI SIKOi € NpoBeleHHs (hiHAHCOBMX orepaiid 4u
orepariii 3 [IHHUMH Marepamu, SKIIO e NpUIOaHHs 3AIHCHIOETBCS 3 METOIO
X HACTYIHOTO Mepenpoaxy 3a yMOBH, 1[0 3a3Ha4eHa 0coba He Oepe ydacTi B
roJIOCYBaHHI y BHUIIOMY OpraHi 4Yd IHIIMX OpraHax yYIpPaBIiHHS Cy0'ekTa
rOCIO/IapIOBaHHs. Y TakoMy BHIAJKy HACTYITHMH Mepenpojax Mae OyTH



3IIHCHEHUH MPOTATOM OJHOTO POKY 3 THS MpHUAOAHHS YacTOK (akiii, mais). Ha
KJIOMIOTAaHHA 3a3HAa4eHWX O0ci0 13 OOIPYHTYBaHHAM TIPO HEMOXKIHBICTH
3 ICHEHHS] HACTYITHOTO IMEePENnpoaxy OpraHu AHTHMOHOIIOJIBHOTO KOMITETY
YkpaiHu MOXyYTh PUHAHSATH PILLICHHS PO MPOJOBKEHHS [[bOTO CTPOKY;

3) pmii, AKki 3OIACHIOIOTBCS MK CyO'€KTaMH TOCMONApIOBaHHS, IIOB'SI3aHUMHU
BiJIHOCHHaMH KOHTPOIIIO, y BHUIIAJIKaX, epea0adeHHK YaCTHHOI JIPYroro L€l
CTaTTi, KpiM BUMAJKiB HAOYTTS TaKOro KOHTPOIIO 0e3 OTPHMaHHS J03BOITY
AHTHIMOHOTIONIBHOTO KOMITeTy YKpaiHH, SKIIO HEOOXiOHICTh OTpPHMaHHSI
TaKoro JI03BOITY NepeadadeHa 3aKOHOM;

4) HaOyTTS KOHTPOJIO HaJ Cy0'€KTOM rocrojapioBaHHS abo HOro 4acTWHOIO, B
TOMY YHWCI 3aBISKH NpaBy YNPaBIiHHSA Ta PO3MOPSUKEHHA HOTo MaiHOM
apOITpaXHUM KEpyIOUWM, CIYXOOBOIO YH TIIOCAIOBOI0 OCO0OI0 OpraHy
JIepKaBHOI BJIa/IH.

Sk 6aYnNMO, IOHATTS «KKOHTPOJIbY € BUXIJHUM I BU3HAYCHHS CKOHOMIUHOT
KOHIIeHTpalii. ¥ 3akoHi Le MOHATTS Ma€ IIMPOKE 3HAYCHHS: KOHTPOJIb — LE
BUpIMIANBPHANA BIUIMB ONHI€] YH JEKIJIBKOX TIOB'SI3aHUX IOPUAWYHHUX Ta/abo
¢i3mgHEX 0Ci0 Ha TOCTOAAPCHKY MiSUIBHICTH Cy0'€KTa TOCIIOAApIOBAHHSA 9H HOTO
YaCTHHM, SKWH 3IIHCHIOETBCS Oe3mocepeqHbo abo depe3 iHIMMX ocib, 30KkpeMa
3aBISKH: TPaBy BOJIOAIHHSA YM KOPUCTYBAaHHS BCIMa aKTHBAaMM YH iX 3HAYHOIO
YaCTHHOK; NpaBy, sike 3abe3reuye BUPIMIAILHUNA BIUIMB Ha (OPMYyBaHHS CKIALY,
pe3yiabTaTH  TOJIOCYBaHHSA Ta  pIilIEeHHS OpraHiB  yHOpaBmiHHA  Cy0'ekra
TOCIIOaPIOBAaHHS; YKIIAJCHHIO JOTOBOPIB 1 KOHTPAKTIiB, AKi IAaf0Th MOXIHBICTH
BU3HAYaTH YMOBH T'OCIIOJAaPCHKOI IisTIBHOCTI, AaBAaTH OOOB'S3KOBI O BUKOHAHHS
BKa3iBKM a00 BUKOHYBAaTH (PYHKIIi OpraHy yrpaBiiHHA cy0'€KTa TOCIIOIapIOBaHHS;
3aMILICHHIO TI0CAJM KEpiBHHMKA, 3aCTYIHHKAa KEpiBHUKA CIIOCTEPEXHOI pajH,
NpaBiHHA, IHIOIONO  HArJSIJOBOrO YM  BHKOHABYOLO  OpraHy  cy0'ekra
roCIogaproBaHHs 0c00010, sSKa BXKe 00iiMae OIHY UM KiJTbKA i3 3a3HAYEHUX ITOCA]T
B IHIIMX Cy0'€KTaxX rOCHOJAapIOBaHH;, O0iIMaHHIO OiNTbIIIE MTOJIOBUHU TIOCAJI WICHIB
CIIOCTEPEKHOI pajd, MpaBJiHHSA, IHIIMX HAIJIIOBUX YM BHKOHABYMX OpIaHIB
cy0'ekTa rocmomaproBaHHS oco0amu, SKi BKe OOIMaroTh OJHY YHM KiTbKa i3
3a3HayeHUX NOcaj B iHIIOMY cy0'ekTi rocronaproBanHs. [loB'a3aHnmMu ocodamu €
OpuanYHI Ta/abo ¢(izmuHI 0cobW, fAKi CHITBHO a00 Y3TOMKEHO 3IiHCHIOITH
TOCMIOAPCHKY MiSUTBHICTD, Y TOMY YHCII CIUTFHO a00 y3Tro/KEHO YUHSATH BIUIMB Ha
rOCIOJAPCHKY HisTbHICTD Cy0'€KTa TOCIONapIOBAHHS.

3riznHo 3i cT. 23 3aKkoHy yYaCHHKAMHU KOHIEHTpanii BU3HAIOTHCS:

- CcyO'eKTH TOCHOJApPIOBAaHHSI, CTOCOBHO SKUX 3IHCHIOETbCS ab0o Mae
3MIACHUTHUCS 3ITUTTS, IPUETHAHHS,
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- cy0'ekTH TOCHOAApIOBaHHA, sKi HaOyBaroTh ab0 MalOTh Hamip HaOyTH
KOHTPOJIb ~ HaJ  Cy0'€KTOM  TIOCIOIApIOBaHHS, 4YH  CyO'eKTH
rOCIIOJIAPIOBaHHS, IO/I0 SKUX HaOyBaeThcs a00 Mae HaOyTHCS KOHTPOJIb;

- cyO'eKTH TOCIONAprOBaHHSA, aKTHBH (MaiiHO), 4acTku (akiii, mai) SKux
HaOyBaIOTHCS Y BIIACHICTD, OJCPIKYIOTHCS B YIPaBIiHHS (KOPHUCTYBAaHH!),
OpeHIy, I3WHT, KOHIecifo abo MaroTh HaOyTHCSA, Ta iX MOKYIIIi
(onepxyBaui), HaOyBaui;

- cy0'eKTH rocrno/aproBaHHs, 1110 € a00 MaIOTh HAMIp CTATH 3aCHOBHUKAMH
(y4acHMKaMH) HOBOCTBOPIOBAHOTO Cy0'€KTa TroCmojaproBaHHS. Y pasi
KOJIM OJTHUM 13 32CHOBHHKIB € Opr'aH BUKOHABYOT BJIa/[1, OPI'aH MiCI[EBOTO
CaMOBpS/IyBaHHS, OpPraH ajMiHICTPATHBHO-TOCHOAAPCHKOTO YIIPABIiHHS
Ta KOHTPOJIO, YYaCHHUKOM KOHIICHTpALil BBAKAEThCS TAKOXK CYO'€KT
TOCIOapIOBaHHs, aKTHBH (MalHO), YacTKU (aKIIii, mai) SKOT0 BHOCSATHCS
JIO CTaTyTHOTO (POHIy HOBOCTBOPIOBAHOTO CY0'€KTa rOCIOIaPIOBAHHS;

- ¢i3muHi Ta rOpUIUYHI 0coOHM, TMOB'I3aHI 3 yYaCHHKAMH KOHIICHTpAIIil,
3a3HaYCHUMHU B ab3amax APyroMy — II'ATOMY Mi€l CTaTTi, BiIHOCHHAMH
KOHTPOJIIO, IO JIa€ MiJCTaBH BU3HATH BiAIOBIAHY TPYIy 0ci0 3rimHO i3
crarrero 1 1poro 3aKOHy €JMHUM CY0'€KTOM TOCIIOIAPIOBAHHSI.

JepxaBa 31iiiCHIOE KOHTPOJIb 32 €KOHOMIYHOIO KOHIIGHTpAIl€I0 Cy0'eKTiB
MiAPUEMHUIBKOT TiSUTBHOCTI 3 METOI0 OXOPOHM 1 3a0XOYEeHHS KOHKYPEHIIil,
HEJIOMYIIEHHS TOAaJbII0i MOHOIIONI3AMIl PUHKY, 3aXHCTY IHTEpEeCiB CIOKHBAYiB,
NPOTHAII 3JOBXXMBAaHHIO BEJIMKHMH TOCHOAAPIOIOYMMH  CTPYKTYpaMH  CBOIM
MOHOIIOJIBHIM CTaHOBHIIEM Ha PUHKY.

Ha BigMiHy BiJ 3aKOHOAABCTBa, IO HisIO PaHIIIE, i y SKOMY KOHTPOJb 32
€KOHOMIYHOI0 KOHIIECHTpaLi€clo OyB mepeadadeHnil Tuie Ha PiBHI Mig3aKOHHUX, B
OCHOBHOMY BIJIOMYHMX, HOPMAaTHBHO-NIPaBOBHX akTiB, po3ain V 3akony «IIpo
3aXMCT CKOHOMIYHOT KOHKYPEHI[l» mepeadayae OCHOBHI MOJIOKEHHS TaKOTro
KOHTPOITIO.

30kpema, y 3akoHI BH3HA4YCHE TIIOHATTS KOHIIGHTpAIii Cy0'eKTiB
rOCIIOJIaPIOBaHHs, Ha3BaHi YYaCHHKU KOHIICHTpalii, BU3HAYCH] BUIIAJKH, Y KOTPUX
HEOOXiTHUM € OJiepKaHHS JI03BOTY Ha KOHIIEHTPAILI0 Cy0'€KTiB TOCIIOIapIOBaHHS,
a TaKOX IiICTaBH HaJAHHS TAKOTO JIO03BOJLY.

Opraan AHTHMOHOIIOJBHOTO KOMITETY YKpaiHH 3MiHCHIOIOTH JIEpKaBHUI
KOHTPOJIb 32 KOHIICHTPAIIEI0 CY0'€KTiB TOCMOapiOBaHH (ayli — KOHIIEHTpAIIis) i3
METOIO 3a1I00iraHHS MOHOTIOMI3allii TOBAPHUX PHHKIB, 3JI0BXHBAaHHI MOHOTIOIBHUM
(moMiHyrOUMM) CTAaHOBHIIEM, 0OMEKEHHS KOHKYPEHIIil.
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He B ycix Bumagkax KOHIEHTpamis CyO0'€KTiB TOCIIOJApIOBAaHHS BHMAarae
OJIepyKaHHS 3r0JIU OpraHiB AHTUMOHOTIOJILHOTO KOMITETY YKpaiHu.

Crartss 24 3akoHY Ha3WBa€ BUNANKH, B SKMX HEOOXITHHM € OTPUMAaHHS
JIO3BOJTY Ha KOHIICHTPAIiO Cy0'€KTiB TOCIIOAapPIOBAHHSI.

Konnenrparist mMoxe OyTh 3miiCHEHa JMIIE 33 YMOBH IIOTIEPEIHBOTO
OTPHMAaHHS J03BOITY AHTHMOHOIIOJIBHOTO KOMITeTy YKpaiHM i aJAMiHICTpaTHBHOI
KoJIeTil AHTUMOHOIIOJIFHOTO KOMITeTy YKpaiHu:

y BUMNagKax, mnepenbadeHux 4. 2 cr. 22 3akoHy Ta IHIINMH aKTaMH
3aKOHOJIaBCTBA, KOJH CYKYyITHA BapTiCTh aKTUBIB a00 CYKYIHHI OOCST peaiizarii
TOBapiB YYAaCHHUKIB KOHIICHTpALii, 3 ypaXyBaHHSAM BiTHOCHH KOHTPOJIO, 3a
OCTaHHIA ()iHAHCOBHH pIK, y TOMY YHCIi 3a KOPIOHOM, MEPEBUIIYE CYyMY,
eKBiBaJIeHTHY 12 MinbifoHaM €Bpo, BH3Ha4eHy 3a KypcoM HamionanesHOro 0aHKy
VYkpainu, mo JisiB B OCTaHHIH AeHb (iHAHCOBOTO POKY, 1 TIPH IIBOMY:

BapTicTh (CYKymHa BapTicTh) aKTWUBIB abo oOcsar (CykymHHA o00csr)
pearizaiii ToBapiB, y TOMy YHCIi 3a KOPIOHOM, HE MEHII SIK y IBOX yYacCHHUKIB
KOHIIGHTpALii, 3 ypaxyBaHHSAM BIHOCHH KOHTPOJIIO, MEPEBHUILIYE CyMY,
eKBiBaJIeHTHY | MiJbHOHY €BpO, BH3HadeHy 3a KypcoM HarmioHamsHOTO OaHKY
VYkpainu, mo JisB B OCTaHHIA JeHb (PiHAHCOBOTO POKY Y KOXKHOTO, Ta BapTICTh
(cykymHa BapTicTh) akTHBIB ab0 oOcsr (CyKymHHI 0Ocsr) peaiisamii ToBapiB B
VYkpaini xoda © OTHOTO YYacHHKAa KOHIIGHTpAIlil, 3 ypaxyBaHHAM BiJHOCHH
KOHTPOJIIO, TIEPEBHILYE CYMy, €KBiBaJeHTHy | MiNbilOHYy €BpO, BH3HAYeHy 3a
KypcoMm HamionanpHOTO 0aHKY YKpaiHW, IO AisB B OCTaHHIA JeHb (hiHAHCOBOTO

POKy.

IIpu pospaxyHky oOcsTiB peamizamii TOBapiB y4YacHHKIB KOHIICHTpPAMii
BUKOPUCTOBYEThCA CyMa IOXOAy (BHPYYKH) Bif peamizamii mpomykuii (ToBapis,
poOiT, MOCIyT) 3a BUPaxXyBaHHAM CYMH IIOJAaTKy Ha JOJaHy BapTiCTh, aKIHU3HOTO
300py, iHIUX TOAATKiB a60 300piB, 63010 AJIS OMOJATKYBAHHS B SIKMX € 000pOT,
3a ocTaHHIN (DiHAHCOBHUI 3BITHHH pIK, IO TepeayBaB MOAaHHIO 3asBU. Komrrw,
OTpUMaHi Bix peamizamii ToOBapiB y MexXax OH;HIEI TpymH CyO'€KTiB
TOCIIOJAPIOBaHHs, IIOB'3aHUX BITHOCHMHAMH KOHTPOJIIO, SIKIIO TakUd OOIiK
BEIIEThCSI, HE BPAXOBYIOTHCSL.

Sxmo yJacHUKaMH KOHIICHTpAIlil BUCTYIAIOTh KOMEpIIiHI OaHKH, I
PO3paxyHKy BapTOCTi aKTHBIB Ta 0OCATIB peaii3allii BHKOPHCTOBYETBHCS IecsTa
YacTHHA BapTOCTI aKTHBIB KOMepLiHHOro 0aHKy. Y BHIaIKaX, KOJW YYaCHHKAMHU
KOHIIGHTpALii € CTPAaXOBUKH, Ui PO3PAaXyHKY BapTOCTI aKTHBIB CTPAaXxOBHKa
BUKOPUCTOBYEThCA CyMa HETTO aKTUBIB, a JUII PO3paxyHKy oOcCsTiB peaiizarmii
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TOBapiB — CyMa JOXOJIB BiJl CTPaxOBOi IiSUIHOCTI, BH3HAYEHUX BINMOBITHO IO
3aKOHO/IaBCTBA Y KpaiHH MPO CTPAXOBY AisUIbHICTS.

IMopsinok oOYHCICHHS MOPOTOBHUX ITOKA3HUKIB, IO BUKOPUCTOBYIOTHCS IS
IMTel 1miei cTaTTi, a TaKOX HOTO OCOOJNMBOCTI CTOCOBHO OKPEMHX KaTeropiit
Cy0'eKTiB TOCHOJApPIOBAaHHS BCTAHOBIIOIOTHCS AHTHMOHOIIONEHUM KOMITETOM
Ykpainu.

Konnenrparisi, ska morpedye mo3Boy BiamoBimHo 10 4.1 cr. 24,
3a00pOHSETHCS IO HAJAHHS JI03BONy Ha 1i 3pificHeHHs. Jlo HajaHHSA Takoro
JIO3BOJTY YYaCHUKH KOHIIEHTpalii 3000B'I3aHI yTPUMYyBAaTUCS BiX i, SKi MOXYTh
NPU3BECTH 10 OOMEXKEHHS KOHKYpPEHIi Ta HEMOXIUBOCTI BiTHOBJICHHS
MOYaTKOBOTO CTaHY.

VY cr. 25 3akoHy Ha3BaHi MJCTaBU HAJaHHS JO3BOJly Ha KOHIICHTPALIIO
Cy0'eKTiB  TOCHOJApIOBAaHHA. AHTHMOHOIIONFHUA  KOMiTeT  YKpaiHM  4u
aJIMiHICTpaTHBHA KOJIETisl AHTHMOHOIIOJIEHOTO KOMITETY YKpaiHi HaJaloTh JO3BII
Ha KOHIICHTPALIi0 y pa3i, SKII0O BOHA HE TNPH3BOTUTH IO MOHOIIOJNI3AIil Yx
CYTTEBOTO OOMEXEHHS KOHKYPEHIIii Ha BChOMY PHHKY UM B 3HaYHIH HOTO YaCTHHI.

Kabimer MinicTpiB VYkpaiHH MOXe O3BOJIHMTH KOHIICHTpAIIO, Ha
3MiHCHEHHS SAKOi AHTUMOHOIIOJNBHHN KOMITET YKpaiHM He HaJgaB MO3BOJIY SK Ha
TaKy, IO HE BiAmoBimae ymoBaM 4.l cT. 25, SKIIO MO3UTHBHUHA €QEeKT It
CYCHUTPHUX IHTEpECiB 3a3HA4YeHOi KOHIICHTpAIii IepeBa)kac HeraTHUBHI HACHIIKA
00Me)keHHSI KOHKYPEHIIil.

Jo3Bin, 3rimHo 3 4. 2 cT.25, HE MOXe OyTH HaJaHWH, SKIIO OOMEKEHHS
KOHKYPEHIIi1, 3yMOBJIE€HI KOHIICHTPAII€IO:

- He € HeoOXiTHUMH JUIsI JOCSATHEHHS METH KOHIIEHTpAIIii;
- CTaHOBJIATH 3arpo3y CUCTEMI PHHKOBOT €KOHOMIKH.

KoxxHOTO pa3y mpum CTBOpEHHI, peoprasizamii (3TUTTI, IpPHETHAHHI)
TOCIOapIOI0YNX Ccy0’€KTIB (Iali 3a3HaueHi MepEeTBOPCHHS HA3UBAIOTHCS 3TUTTSIM)
CTPYKTypa PUHKY 3MIHIOETHCS, a 32 IEBHUX YMOB 3a3HAueHi Jil MOXYTb IPU3BECTH
Io foro moHomomizamnii. Came ToMy AHTUMOHOITONBFHAN KOMITET YKpaiHH yBa)KHO
aHalizye eeKTH 3IMUTTS, X MOXKIIMBI HACIIIAKH U1 KOHKYPEHIIi, BpaXOBYIOUH SIK
TIO3UTHBHI, TaK i HETATHBHI CTOPOHU IHOTO sBHINA. KOHIIEHTpaIlisi MaTepialbHUX,
(hiHAaHCOBMX 1 IOACBKHX PECypCiB MOXe CHPHITH OimbIl edeKTHBHOMY iX
BHUKOPHCTAHHIO, 3/ICIICBICHHIO BHPOOHHITBAa Mpoaykmii. B Toil ke wac 3muTTs
MOX€ 3aBIAaTH LIKOAW KOHKYPEHII 1, SK HACNiZOK, CHOXHBadaM, CTBOPIOIOYH
OCHOBY JUTS TiIBWIICHHS IiH, 0OMEXeHHS BHOOpY, 3HIDKEHHS SKOCTi TOBapiB. B
OCTaHHbOMY BHNAJKy BCIO BUTOJY Bif 3IHTTA OJEPXKYy€e TUIBKH IMOCTadaIbHUK
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(BUpOOHHK) TOBapy, a CIIOKMBA4 TUTBKM Iporpae abo, MpHHANMHI, HE BHUTpAE.
MeTor0 KOHTPOJI0 AHTHMOHOIIOJIBHOTO KOMITETY 3a 3JUTTAMH € 3al0o0iraHHs ix
HETaTHBHUM HACIHIiJKaM, SIKi BHKIIFKaHI OOMEKCHHSM KOHKYpEHIIi. AJe SKIIO ITi
HeraTHBHI e(eKTH aJeKBaTHO KOMIICHCYIOTbCS CKOHOMIYHHMM BHUIrpameM JUis
crioxxuBayiB, Komiter, sk paBuiio, ga€ 3rojay Ha 3JIHTTS.

Posropranns mporeciB mpuBaTH3alii, 3aTydeHHS iHO3EMHHX IHBECTHIIIH,
PO3BUTOK NPHBATHOTO MiANPHEMHULTBA 3yMOBHJIHM HEOOXIIHICTH PO3IIMPEHHS
chepu Iep)KaBHOTO KOHTPOJIO Ha yci BHAM Mid, IO MOXYTh HPH3BECTH MO
MOHOTIONI3aMlii PUHKIB, 1 Ha TOCHOAAPIOIOYHX CYO0'€KTiB BCIX OpraHi3amiiHO-
MPaBOBHUX (OPM Ta YCiX GOPM BIACHOCTI.

Bynp-sika 3HayHa 3a CBOIM OOCSTOM EKOHOMIYHAa KOHLEHTpamis, Yy
pe3yabTaTi Akoi OAMH WigNpHEMeNnb MpsMO abo OIocepelKoBaHO HalOyBae
BUPIMIAIFHOTO BIDIMBY Ha TOCIIONAPCHKY AiSIBHICTD 1HIIOTO MiAMPUEMIIS, BUMAarae
OJllepyKaHHS 3TOJH Ha Taki Jii opraHiB AHTUMOHOIIONEHOTO KoMiTeTy. Kpim Toro, y
BUTIAJIKy HEBUKOHAHHS BCTAHOBJICHUX NpHNHUCiB, Komiter Mae HaxiifHi 3aco0u mis
BiTHOBJICHHS II0YaTKOBOT'O CTAHOBHIIIA, SIKIIO KOHKYPEHLIii Oyiia 3anoisHa MKoa.

KoHTposlb 32 €KOHOMIYHOIO KOHIICHTPAIII€I0, METOI SIKOTO € TMPOTHIis
MOHOTIOJNI3aMii PUHKIB, 3JOBXHBAHHIO IOMIHYIOYHM CTaHOBHUINIEM i OOMEKEHHIO
KOHKYPCHI[il, € MpPIOPUTETHUM HAMPSIMKOM JisUIbHOCTI AHTHMOHOIIOJBHOTO
KoMiTeTy YKpaiHu.

3rojza Ha KOHLEHTPALl0 oOpraHaMM AHTHMOHOIIOJBHOTO KOMITETY
HaJaBanacsi 31e0UIbIIOr0 y BHIIAJKaX CTBOPEHHS: 00'€lJHaHb, SIKi € BEPTHKAIBHO
IHTETPOBaHUMH CTPYKTYypaMHM; AacOLiaIliif, fKi He OOMEXYIOTh KOHKYpEHIII0 Ha
TOBapHUX PHHKaxX, 3aMiCTh CTPYKTYP MOHOIIOJBHOTO THILY; 00'€IHaHb, CTBOPECHHS
SKUX HE MNpU3BEIE JO MOSBH MOHOIIOJBEHHX YTBOPEHb i HE CTBOPHUTH 3arpo3u
KOHKYPEHIIi1 Ha BiITOBITHNX TOBapHUX pUHKAX.

B okpemux Bunaakax, KepylOUIHCh IOBHOBAXEHHIMH, ITepe10adeHIMH CT. 8
3akony “TIpo AHTHMOHOTONBHHMN KoMiTeT YKpainm”, KomiteT maBaB 3romy Ha
€KOHOMIYHY KOHIIEHTpALil0, SKa MPU3BO/IIIA 0 MOHOMOMI3ALil NEBHUX TOBAPHUX
PHMHKIB, SKIIO BUTPAII U1 CYCHUIBHUX iHTEPECiB IMepeBa)kaB HETaTUBHI HACHIIKA
0OMe)keHHSI KOHKYPEHIIil.

[pouenypHe pery;toBaHHs PO3IIILAY 3asB 1 CIPaB IPO HAJAHHS JO3BOJY Ha
KOHIICHTpAIIF0 Cy0'€KTiB TOCTIOAapIOBaHHA MICTHTECS B po3aim VI 3akoHy.

AHTIMOHOTIONBHUI KOMITeT YKpailHM 4YHM aJMiHICTpAaTHBHA KOJETis
AHTHMOHOIIOJILHOTO KOMITeTy YKpalHU pO3IIIIal0Th 3asBy PO HaJaHHS JO3BOIY
Ha KOHLCHTpALil0 MPOTArOM TPUIUATH IHIB 3 IHS NPUHAHATTA ii 10 pO3rILiLy
BiINOBITHUM OPraHOM AHTHMOHOIIOJILHOTO KOMITETY YKpaiHH.
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VY pasi BUSABIIEHHA MiACTaB Il 3a00pOHM KOHIIEHTpAILii, a TaKOX y pasi
HEOOXiTHOCTI MPOBEJCHHS CKIIAHOTO ITOTIMOICHOTO MOCTIKEHHS Y eKCIIEPTHU3H
BINOBIIHI OpraHd AHTHMOHOIIOJBHOTO KOMITETY VYKpaiHM pPO3IOYHHAIOTH
PO3IJIAA CHpaBU PO KOHIEHTPALI0, IPO IO HNPUAMAETHCS PO3MOPSIKEHHS Ta
NHCbMOBO MOBIIOMIIEThCS 0coba, sika mojana 3asBy. Pa3oM i3 IMOBIIOMIICHHSAM
IPO MMOYATOK PO3IJIALY CIIPABH HAJICHIAETHCS MEPETIK BiJOMOCTEH, Ky 3asBHUK
NOBMHEH HaJaTH JUIS IPHAHATTS OpraHaMyd AHTHMOHOIIOJIBHOTO KOMITETY YKpaiH!
pimeHHs y cnpaBi. CTPOK po3INIsiAy CHPaBU IIPO KOHIEHTPALild HE MOBHHEH
TIEPEBHUIILyBATH TPHOX MICSIIIB.

3a pesynbTaTaMM pO3MILLY CHpPaB NP0 KOHLUEGHTPALII0 HPHHMAETHCS
pimreHHs:

- AHTUMOHOIOJIFHAM KOMITeTOM YKpaiHM — TPO HaJaHHS [03BOJIy Ha
KOHI[CHTPAIIi}0; TOTO/PKEHHSI YCTAHOBYMX JOKYMEHTIB TOCIIOIapPCHKUX
TOBApHUCTB, 00'€JHAHB UM 3MiH 10 HUX; 3a00pOHY KOHIICHTPAIIil;

- AIMiHICTPaTHBHOIO KOJETi€l0 AHTHMOHOIOJBHOTO KOMITETY YKpaiHH —
NpO HaJaHHA JO3BOJY Ha KOHLEHTPALil0; IOTOHKEHHS YCTaHOBYMX
JOKYMEHTIB rOCIIOJaPCHKUX TOBAPHCTB, 00'€IHAHD YH 3MiH JI0 HUX;

- PimeHHs opraHiB AHTHMOHOIIOJBHOTO KOMiTeTy YKpaiHH IO HaJaHHS
JO3BOJY Ha Y3TO/KEHi [il, KOHIIEHTpAIilo MOXe OyTH OOyMOBIEHO
BUKOHAHHSIM YYaCHHKAMH y3TOJDKEHHX JiH, KOHIEHTpalil HeBHUX BUMOT
i 3000B's3aHB, SKi yCyBalOTh ab0 TOM'SKIIYIOTh HETATUBHHUN BIUIHB
Y3TO/DKCHUX Jil, KOHIIGHTpallii Ha KOHKypeHIito. Taki yMoBH i
3000B'sI3aHHS MOXYTh CTOCYBATHCS, 30KpeMa, OOMEKEHHS CTOCOBHO
YIPaBIiHHS, KOPHCTYBAaHHS YU PO3NOPSIDKCHHS MaiHOM, a TaKOoX
3000B's13aHHS Cy0'€KTa TOCTIOAaPIOBAHHS 3MIMCHUTH BiAUY)KCHHS MaliHa.

Konuenrpariiss mae OyTu 3jiliCHEHa NPOTITOM POKY 3 JHS MPUAHATTS
pilIeHHs PO HaTaHHSA JO3BOJIY HA Y3TOJDKEHI [ii, KOHICHTPAIIO, SIKIIO OLTHIIHA
CTPOK HE BU3HAYCHO Yy pillleHHI. SIKIIO KOHIEHTpAIls y Iell CTPOK 3[iificHeHa He
Oyna, yJacHHKH Y3rOJDKCHHX [Iii, KOHIIEHTpAllil MalTh MOIATH HOBY 3asBY JUIS
OTPUMAHHSI J03BOJIy OpPraHiB AHTHMOHOIOJIBHOTO KOMITETY YKpaiHU Ha y3roJpKeHi
i1, KOHIIEHTPAITiIO.

6. MNopylweHHA 3aKoHOAAaBCTBA NPO 3aXUCT EKOHOMIYHOI
KOHKYpeHUil Ta BignoBiganbHiCTb 3a iX BUNHEHHA

Pozain VIII 3akony «IIpo 3axucT eKOHOMIYHOI KOHKYPEHIIiD» BCTAaHOBIIOE

MepeTiK MOPYIIeHbh 3aKOHOIABCTBA TPO 3aXUCT €KOHOMIYHOT KOHKYPEHIIi{, a TaKoXK
CaHKIIT 3a IXHE BUNHEHHS.
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3rigro 3i cT. 50 3akoHY MOpPYIICHHSAMH 3aKOHOJABCTBA IIPO 3aXHCT

€KOHOMIYHO1 KOHKYPEHIIil €:

)
2)
3)

4)

5)

6)

7)
8)

9)
10)
11)

12)

13)

14)

AHTUKOHKYPEHTHI y3TOKEHI Jii;
3JI0B’KMBAHHS MOHOIIOJIBHUM (ZIOMiHYFOUMM) CTAaHOBHILEM;

AHTUKOHKYPEHTHI [il OpraHiB BIIaJH, OPraHiB MICIIEBOTO CaMOBPSIYBAaHHS,
OpraHiB aJMiHICTPaTHBHO-TOCIIOAAPCHKOTO YIPABIiHHS Ta KOHTPOJIIO;

HEBUKOHAHHS PILICHHS, TONEPEIHEOr0 PIIeHHs OPTaHiB AHTHMOHOIIOJIBHOTO
KoMiTeTy YKpainu abo iX BUKOHaHHs HE B IOBHOMY 00CSI3i;

3IIMCHEHHS YYaCHUKaMH y3TOJDKEHUX il — Cy0'eKTaMH rOCIoaproBaHHs Jii,
3a00poHeHHX 3TigHo 3 4.5 cT. 10 3akoHy;

JIeTICTYBaHHS TOBHOB@XCHb OpPraHiB BJagW YH OpraHiB  MICIIEBOTO
CaMOBpSTyBaHHS Y BHIIA/IKaX, 3a00POHEHHX 3TiIHO 3i cT. 16 3akoHy;

BUYMHEHHS Jiif, 3a00pOHEHUX 3TiIHO 31 cT. 17 3aKoHy;

oOMexyBallbHa Ta AUCKPUMIHAIHA JisIIbHICTH, 3200pOHEHa 3TiTHO i3 4. 2 CT.
18, ct. 19 1 20 3akony;

oOMexyBallbHa isUTHHICTE, 3a00poHeHa 3rifHo i3 4. 1 c1. 18 3akoHy;
HEeIOTPUMAaHHS YMOB, Tepen0adeHuXx 1. 2 4. 3 ct. 22 3aKkoHy;

MNOPYIICHHSI TOJIOKEHb IIOTO/PKEHUX 3 OpraHaMu  AHTHMOHOMOJIBHOTO
KOMiTeTy YKpaiHM yCTaHOBYHX JOKYMEHTIB Cy0'ekTa TroCHOAapiOBaHHS,
CTBOPEHOTO B Pe3yJIbTaTi KOHIEHTPALT, SIKIO 11¢ MPU3BOIUTH 10 OOMEKEHHS
KOHKYPEHIIT;

KOHIICHTpAITis oe3 OTpUMAaHHS BIITOBITHOTO IO3BOJIy ~ OpraHiB
AHTUMOHOTIOJILHOTO KOMITeTy YKpaiHH, y pa3i SIKIO0 HAsBHICTh TaKOTO
JI03BOJTY HeoOXiTHa;

HemojaHHA iHpopmanii AHTHMOHONOJIRHOMY KoMiTeTy YKpaiHu, Horo
TEPUTOPIAILHOMY Bi/UTIJICHHIO Y BCTAHOBJICHI OpraHaMu AHTUMOHOIIOJIBEHOTO
KoMiTeTy VYKpalHH, TOJOBOIO HOTO TEpUTOPIalbHOTO BINAIICHHS YH
HOPMAaTHBHO-IIPABOBUMH aKTaMH CTPOKH;

MoJaHHsA iHpOpMamii B HEMOBHOMY 00CsA31 AHTHMOHOIIONEHOMY KOMITETY
VYkpaiau, HOTOo TEpHUTOpiaNbHOMY BiJIUIEHHIO Yy BCTaHOBJICHI OpraHaMH
AHTHMOHOIIOJIBHOTO KOMITeTy YKpalHH, TOJIOBOI0 HOTr0 TEpUTOPialbHOro
BiJUTIICHHS YM HOPMATHBHO-IIPABOBUMH aKTaMH CTPOKH;
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15) momanHs HemocToOBipHOI iH(QOpPMAIlil AHTHIMOHONIOIBPHOMY KOMITETY YKpaiHu,
HOTO TEpUTOPiaTFHOMY BiIIiICHHIO;

16) cTBOpeHHS MEpelIKo] NpaniBHUKaM AHTHMOHOIIOJBHOIO KOMITETY YKpaiHH,
HOro TepUTOpiaIFHOTO BIJUIIJICHHS Yy TMPOBEACHHI TIEpeBipoOK, OTILILY,
BIUTyYeHHI UM HAKJIAJCHHI apemTy Ha MaifHO, JTOKYMEHTH, IpeAMEeTH UM iHIIi
Hocii iHpopmarii;

17) HagaHHA peKOMeHAalili cy0'eKTaMH TOCHOAApIOBaHHA, 00'¢THAHHAMU,
OpraHaMu BIIQJId, OpPraHaMH MICLEBOr0 CaMOBPSIYBaHHS, OpraHaMu
a/IMiHICTPATUBHO-TOCIIOIAPCHKOT0 YIIPABIIHHS Ta KOHTPOJIO, IO CXHUJISIIOTH
JIO BYMHEHHsI MOPYILICHb 3aKOHOABCTBA MPO 3aXHCT €KOHOMIYHOT KOHKYPEHIIT
YH CIPHUSIOTh BYIMHEHHIO TAKUX MMOPYILIEHD;

18) oOMexeHHs B TOCHOAAPCHKIM MiTIBPHOCTI CyO'€KTa TOCIIOAApIOBaHHSA ¥
BINIOBiF Ha Te, IO BiH 3BEpPHYBCA 1O AHTHMOHOIIONEHOTO KOMITETY
VYkpaiau, HOTO TepUTOPIalbHOTO BINAIICHHS i3 3asABOI0 PO MOPYIICHHS
3aKOHOJABCTBA NP0 3aXHCT CKOHOMIYHOI KOHKYPEHLIl;

19) HeBHKOHAHHS YyYaCHHKAMH Y3TO/DKCHHMX i, KOHIEHTpamii BHUMOT i
3000B's13aHb, AKUMH OyJI0 OOYMOBIICHE DIIICHHS NMPO HANAaHHA JO3BOJIy Ha
Y3TO/KEHi Hii, KOHIIEHTPAIIifo;

20) oOmexxyBanbHA IiSUTBHICT 00'€THAHB, 3a00pOHEeHa 3TixHO 3i cT. 21 3akoHy.

[MopylieHHs! 3aKOHOJABCTBA TPO 3aXUCT EKOHOMIYHOT KOHKYPEHIIi TSTHE 32
co0oro miepeabdaveHy 3aKOHOM BiIMOBiTAIEHICTS.

Buxomsun 31 3Mmicty 3akony VYkpaiam “IIpo 3axWcT eKOHOMIUHOL
KOHKYpEHIIii’, 3a TOpYIIEHHS 3aKOHOAABCTBA IMIPO 3aXWUCT EKOHOMIYHOI
KOHKYPEHIII MOMIIMBHM € 3aCTOCYBaHHS 3acO0iB aJMIHICTPaTHBHO{, IUBLIFHO-
MPaBOBOi BiMNOBINANBPHOCTI, a TaKOX MABOX CHENMHU(IYHUX CAaHKIIA Yy BHUIIIAII
mrpadiB, MO HAKIAAATHCS AHTUMOHOIOJBHAM KOMITETOM, 1 IPHMYCOBOTO
MOJIJTy MOHOTIOJIBHUX YTBOPEHb.

Hai0inpI MOMMPEHOI0 CaHKLIEID 3a MOPYHIIEHHS AaHTHUMOHOIIOJIBHOTO
3aKOHOJABCTBA B YKpaiHi € HakigaaeHHss mTpadiB Ha MiIIPHEMIIB
AHTHUMOHOMOJIBHUM KOMITETOM Y KpaiHH.

3rimHo 31 cT. 52 3akoHy opraHd AHTHMOHOMNOJIEHOTO KOMITETy YKpaiHu
HakJaIaTh mrpadu Ha o0'eTHAaHHS, CYO'€KTIB TOCHOAAPIOBAHHS: IOPUAMYHUX
oci0; disnyHuX o0ci0; rpymy Cy0'€KTiB rocrnojaploBaHHSI — IOPUAMYHHX Ta/abo
¢isnyHMx 0ci0, 1O BIiANOBIAHO 40 CT. | 3akoHy BH3HAETHCS CYO'EKTOM
rOCIO/IaPIOBAHHS, y BUIMAAKaX, nepeadaueHux 4. 4 cr. 52 3akony.
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Posmipu mrpadis qudepenmniioBaHi 3aIeXHO Bill BULY IPaBOIOPYIICHHS.

Tak, 3a aHTUKOHKYPEHTHI Y3TO/DKEHI Iil, 3JOBXXKMBaHHS MOHOIIOJbHUM
(mOMiHYOUMM) CTAHOBHINEM, HEBHKOHAHHS pIlIEHHS, IONEPEAHBOTO PIlICHHS
OpraHiB AHTHMOHOIIOJNBHOTO KOMiTeTy YkpaiHH abo IXHE BHKOHAaHHS HE B
MOBHOMY 00Cs3i, HAKJIAQHAOThCS MTpadu y po3Mipi NECATH BiACOTKIB IOXOMY
(BupyukH) cy0'ekTa TOCIONApIOBaHHS Bif peamizamii MpOAyKIii (ToBapiB, pooir,
HOCIIYT) 332 OCTaHHIil 3BITHHIl PIK, IO IEpeAyBaB POKY, B SKOMY HAKJIaIA€ThCs
mrpad. Y pa3i HaIBHOCTI HE3aKOHHO OJAEPIKAHOTO MPHOYTKY, SKUH IEpEBHUILYE
JIECSITh BIZICOTKIB 3a3HAYEHOTO OXONY (BHPYUKH), IITpad HAKIAJAETHCS Y pO3MIpI,
1[0 HE NEePEBUIIYE IOTPIHHOrO po3Mipy HE3aKOHHO OJepyKaHOTO NpHOYTKY. Po3mip
HE3aKOHHO OJICP)KaHOTO NPHOYTKY MOKE OyTH OOUYHCIICHO OL[IHOYHUM IUISIXOM.

Mtpadm, sKi cTATYIOTBCS AHTHMOHOIIONBFHIM KOMITETOM YKpaiHu
BIMOBIAHO 10 CT. 52 3aKoHy, CIiJ BiAPI3HATH BiJ CTATHEHHS INTpadiB SK Mip
aJMiHICTpaTHBHOI BiAmoBimaneHOCTI BigmoBigHO a0 Komekcy VYkpaiam mpo
anMiHicTpaTuBHI npaBomopymieHHs (KmAIl). Tak, BOHH pO3pIi3HSAIOTBCA 32
cy0'ekTaMH TIpaBOTIOPYIICHHS, Ha sKi Hakmagarotbes mrpadu. Llrpadm Ha
migcTaBi cr. 52 3aKOoHY 3aCTOCOBYIOTHCS JIMIIE IO CyO’€KTiB TOCIIONAPIOBAHHS —
opuaInIHIX 0ci0, a 3rimHo 3 KmAIl — mo mocajmoBux oci6 opraHiB BiIamm i
VIIpaBIiHHS, KEPIBHUKIB IMIJIPHEMCTB, a TAKOX 10 TPOMAIsH, IO 3aiMarOThCS
MiAPUEMHAUIBKOIO isUTBHICTIO 0€3 CTBOpEHHA IOpUAWYHOI ocobu (ToOTO 10
¢i3mgHEEX  0ci0 — CyO'eKTiB MiANPHEMHUNTBA). Bipi3HAIOTBECI BOHH 1 3a
FOPUCITUKIIIITHAM OpraHoM, IO Hakiaxae caHkmii. 3a cr. 52 3akoHy — me numie
AHTHUMOHOTIONBHUI KOMITET 1 HOro opraHW, a CTATHEHHS mmTpady sSK Mipa
aJMIHICTPATHBHOI  BIIIOBIAAIBHOCTI 3IIMCHIOETECS Y CYJOBOMY IOPSOKY.
Opranamun Komitery, mo MaroTh NpaBO HAKIAAATH IMTpagu 3a MMOPYUICHHS
AHTHMOHOTIOJIGHOTO 3aKOHOJABCTBA, € AHTHMOHOIIONBFHHNA KOMITET YKpalHH SK
BUIIMH KOJETialbHUA OpraH, IIOCTIHHO Mifoda KoJerisi AHTHMOHOIOJIHHOTO
KoMiTeTy YKpaiHu, [0 CTBOpEHA Y CKIIaJi JepKaBHUX YIIOBHOBAXEHUX, THMYACOBI
aJMIHICTpAaTHBHI KOJETil, a TakoX OJHOOCOOOBO — Iep»KaBHI YIIOBHOBaXKEHi,
TOJIOBH TEPUTOPIANbHUX BiAiICHb.

Ha mpaktimi npu  BU3HAaYeHHI  po3Mipy  mTpadiB  OopraHamu
AHTHMOHOIIOJIBHOTO KOMITETY BPaXOBYIOTBCS: ICTOTHICTh BIUIMBY Ha KOHKYPEHLIO
Ha KOHKPETHOMY DPHHKY, PO3Mip HE3aKOHHO OTPHMAaHOrO HPHOYTKY, PO3MIp
30UTKIB, 3alOAiITHUX BHACIIJIOK HETPABOMIPHUX MHii BiIIIOBiga4a, MOBTOPHICTH i
TPHUBAJICTh TIOPYIIEHHSA, TOBEHiHKA TMIANPHEMIS IICHA BUSBICHHS O03HAK
MOpYIIeHHs, (hiHAaHCOBE CTAaHOBUIIE Bi/AMOBiaYa Ta iHIII 0OCTaBHHH.

Hacninkm Hecrutatn mrTpadiB, MO HAKIAJAIOTBCS AHTHMOHOMOIBHHM
KOMITETOM, BCTAaHOBJEHI y M.5 ¢T.56 3akoHy — 3a KOXHHH IEHb MPOCTPOUYCHHS
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cruiaT mwTpady CTATYeThCs MeHs y po3Mipi 1,5 % Bing cymu mrpady. Posmip newni
HE MOJXKE NEepEeBHUIYBaTH po3Mipy ImTpady, HAKIaJeHOTO BIATIOBIIHUM pilICHHIM
opraHy AHTHMOHOIIOJILHOTO KoMiTeTy YkpaiHu. Y pasi Hecruatu mrpady y
CTPOKH, IependaveHi pillleHHSM, Ta TeHi OpraHd AHTHMOHOIOJIBHOTO KOMITETY
VYxpaiH¥ CTATYIOTB ITpad Ta NEHIO B CyJOBOMY HOPSAKY.

Crarts 53 3akoHy nependavae Taky crenudidHy CaHKIito, SK IPUMYCOBHit
nogii. SIKmo cy0'eKT rocrnoJaproBaHHs 3JI0BXHBAE MOHOIOJIBHUM (JIOMiHYIOUHM)
CTAaHOBHILEM HA PHUHKY, OpraHd AHTHUMOHOIIOJIBHOTO KOMITETY YKpaiHM MaroTh
MpaBoO MPHUHAHATH PIlIEHHS PO MPUMYCOBHIA MOALN Cy0'€KTa rOCIIOIAPIOBAHHSI, 110
3aiiMae MOHOTIOJbHE (IOMiHYI0YE) CTAHOBHIIIE.

[TpumycoBHii TOALT HE 3aCTOCOBYETHCS y Pasi:

- HEMOXJIMBOCTI OpTaHi3allifHOTO a00 TEePUTOPIaTBHOTO BiTOKPEMIICHHS
MiATPUEMCTB, CTPYKTYPHHX IMiAPO3AUIIB UM CTPYKTYPHUX OJTUHHIIE;

- HasgBHOCTI TiCHOTO TEXHOJOTIYHOTO 3B'SI3KY HiJIPUEMCTB, CTPYKTYPHHX
MiAPO3IUTIB UM CTPYKTYPHUX OIWHHUIG (SKIIO OOCAT TPOIYKINi, sKa
BXXKUBAETBCI  CYO'€KTOM  TIOCIIOJAapIOBAaHHS, MEPEBHUIIYEe  TPHALSTH
BIZICOTKIB BajJOBOTO OOCSTY TPOAYKIII MiAIIPHEMCTBA, CTPYKTYPHOTO
MiAPO3ILTY YU CTPYKTYPHOI OJWHHIII).

PimenHs opraniB AHTUMOHOIIOJIFHOTO KOMITETY YKpaiH! Mpo MPUMYCOBHMA
HOMIN Cy0'€KTa TOCHOAAPIOBAHHA INUISIra€ BHKOHAHHIO Y BCTAHOBJIEHHWH CTPOK,
SAKAN HE MOKe OyTH MEHIIINM IIECTH MiCAIiB.

Peopranizamiss cy0'ekTa TOCHOZAPIOBAHHA, MIO IUIATaE MPUMYCOBOMY
HOJLTY, 3IIHCHIOEThCA Ha HOro po3cyl 3a YMOBH YCYHEHHS MOHOIIOJIBHOTO
(OMiHYI0YOT0) CTAaHOBHILA [IHOTO CY0'€KTa TOCIIOAPIOBAHHS HAa PUHKY.

Crartss 55 3akoHy mepenbavae IMBUTFHO-TIPABOBY CaHKINIO y BHTILANI
BilmkoayBanHs 36uTKiB. OCO0H, SIKMM 3aI0/[iSTHO LIKOAY BHACIIJIOK ITOPYIIEHHS
3aKOHOJIAaBCTBA IPO 3aXHCT E€KOHOMIYHOI KOHKYPEHILil, MOXYTb 3BEPHYTHCS [0
CyIy, apOiTpa)XXHOTO Cy.Ty 13 3asBOFO MPO 11 BiAIIKOyBaHHS.

Jleski mopylieHHsT 3aKOHOJABCTBA MPO 3aXUCT €KOHOMIYHOI KOHKYpEeHLi
MOXYTh TSATHYTH 3a cOOOIO BiJIIKOJYBaHHS IIKOOW Y IOJABIHHOMY pO3Mipi —
IIKO/Ia, 3aloJisiHA TIOPYLICHHSIMH 3aKOHOJABCTBAa IIPO 3aXUCT EKOHOMIYHOI
KOHKypeHIlii, mepenabauenumu n. 1, 2, 5, 10, 12, 18, 19 cr. 50 3akony,
BIJIIKOZOBYETHCSI 0CO0O0I0, 110 BYMHWIIA TOPYIIEHHS, Yy MOJBIIHOMY pO3Mipi
3aBJIaHOI IKOJH.

3acTocyBaHHsI CaHKIIH opraHaMu AHTHMOHOIIOJIBHOTO KOMITETy YKpaiHu
MO>Ke OYTH OCKap>KeHE y Cyl0BOMY MOPSIKY.
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Tak, obnacne mepumopianvhe 6i00iNeHHA AHMUMOHONONBLHO2O KOMimemy
Yrpainu (0ani — Bioodinenus) 3eepuynocs 0o apbimpasicnozo cyoy obracmi 3
N03080M NPO CMACHEHHS 3 A8MOMPAHCHOpmMHO20 nionpuemcmea (Oani — ATII)
CYyMU HENPABOMIPHO OMPUMAHO20 NPUOYMKY | wimpag)y 3a ye nopyuileHHs.

YV ceoro uepey ATII npeo'seuno 3ycmpiunuil n03068 Npo 8U3HAHHA HEOIUICHUM
nocmarosu Bioodinenus npo sacmocysanus cankyiil.

Piwennam apbimpasicnozo cyoy obaacmi 8 no308i 6i00iNeHHI0 8i0MOBNEHO,
a 3ycmpiuHull n0306 3a00804eHUll Y 383Ky 3 iocymHuicmio 8 diax ATII nopywens
AHMUMOHONOILHO20 3AKOHO0A8CmM8a, 30kpema, abzayy opyeozo cmammi 4 3axony
Vrpainu “Ilpo obmeswcenns mouononizmy ma HeOONnyweHHs Hed0OpOCo8icHO!

>

KOHKYpeHyii' y nionpuemMHuybKiu oisnoHocmi”.

Iocmanosor conosu apbimpasicuo2o cyoy obaacmi piuieHHs 3aauuieHe 8
cuJi.

Biooinenns ne nocoounoca 3 piuienuamu 3a cnpasoio, i 36epHyI0CA 8 CY008y
Konecito Buwoeo apbimpasicrhozo cyoy Vkpainu 3 nepeensidy piuieHs, yxedr,
NOCMAHO8 i3 3446010, )y AKOMY NPOCUNO CKACY8AMU pIiueHHs. i NOCMAaHO8y
apbimpasicHozo cydy obnacmi, 3a00601bHUMU 11020 10308 i siomogumu ATII y
3a00801eHHi 3ycmpiuno2o no3o8y. Ilpu yvomy Biddinenns nocunanocs Ha nponyck
ATIT 30-0enmnoco mepMiny, 6CMAHOBIEHO20 HA36AHUM 6uuje 3aKoHOM O
ocKapaicents nocmanos Biooinenns, a maxkoac na me, wo 3ycmpiunuil nozoe ATII
6 cuny cmammi 60 ApbimpasicHoco npoyecyanrbHozo Kooekcy Yxpainu e nionseas
CRINLHOMY PO327ISI0Y 3 OCHOBHUM, OCKLIbKU He NO8'A3aHUL i3 NPeOMemom CHopY.

Iepesipuswiu mamepianu cnpagu, cy0oea Koaezis 6CManosula HacmynHe.

Iepesipka dompumanna ATII 6umoz anmMumMoOHONONLHO20 3AKOHOOABCMEA,
npogedena Bidodinenusm, euasuna nopyuwenHs ab3. opyeoeo cm. 4 32adanoeo
3axony y euensaodi Hag'sizyeamHs KOHmMpazeHmy 3d 002080pOM  O00AMKOBUX
OUCKPUMIHAYITIHUX YMO8, WO He BIOHOCAMbCA 00 npedmema 002080py. 3a ye
nopywenna nocmauvosamu Biooinenns wna ATII 6yno naxnadeno wmpag i
3anponoHOBANO NOGEPHYMU HENPABOMIDHO OMPUMAHUT NPUOYMOK.

Ak euniusae 3 mamepianié cnpasu, npeomemom yknaoewux 3 ATII
002080pi6 niopady OY8 8usiz NOOYM0B020 cMimms 3 00'€Kmi6 3aMOBHUKIB, PeMOHM
i 3amina KoHmelHepig OJid 8UB03Y CMIMMAL.

Tapug Ha pemonm rkoumetinepie 6yé ecmarogienuti Hakazom no ATII Ha
niocmasi  piwieHHs Micbkoi padu 3 nonepeouim y3200xceHusAM i3 Micvkum
VAPABNIHHAM JICUMIOB0-KOMYHANLHO20 20CNO0APCMEd, Wo GION08ioac 8UMO2AM

205



Konkypenthe mpaso €C

cm. 23 3axony Yrpainu “Ilpo nionpuemcmea ¢ Ykpaini” i cm. 7 3axony Ykpainu
“Ilpo yinu i yinoymeopenus ", moomo 8 ycmaHo8ieHoMy HOPAOKY.

YV 36'asky 3 yum apbimpasxcuuti cyo obracmi npasomipro Oiliuio8 00
8UCHOBKY npo giocymuicmbv v OignvHocmi ATII OyOvb-akux 03HAK HAB'A3Y8AHHS
3AMOBHUKAM O000AMKOBUX OUCKPUMIHYIOUUX YMO8, WO He GIOHOCAMbCA 00
npeomema 002080py, i NO8'A3aHY 3 Yum 6e3ni0CMABHICMb 3ACMOCYBAHHA CAHKYIIL.

He mooice 6ymu nputiname oo ysaeu i nocunanus Biodinenus na nopywenns
30-0ennoco mepminy Ha OCKapICeHHs 1020 NOCMAHOBU, 6CMAHO8IEeH020 n. 1 cm.
24 3axowmy Vrpainu “lIpo obmedwcenHs MOHONONIZMY mMaA HEOONYUeHHs
He00bpPOCOBICHOT KOHKYPeHYii y nionpueMHUYbKill OisibHocmi” 01 36epHEeHHS 00
apbimpasicHozo cydy i3 3aA6010 NPO CKACY8AHHA abO 3MIHY NOBHicmio abo
YaACMKOB0 piuienb opeanie AHMUMOHONOILHO20 KOMIMemy, OCKilbKU 3a3HaA4eHUll
mepMiH He € NPURUHIOBANLHUM. Y THUWOMY 8UNAOKY make mpakmy6auHs npasosoi
Hopmu obmedxcysano 6 koncmumyyitine npaso ATII na cyoosuti 3axucm,
eapanmosanuii 3akonamu Yrpainu “Ilpo nionpuemcmesa 6 Yxpaini” i cmammero 1
Apbimpasicroeo npoyecyanvHoz2o Kooekcy Ykpainu”.

Heobepynmosanum eusnacmoca maxooc meepodicenns Biodinenns npo
HeNnpagoMIpHICMb CHITbHO20 PO32150Y OCHOBHO20 I 3YCMPIYHUX NO308i8, OCKIIbKU
€0UHOI0 NIOCMABOI X GUHUKHEHHA OYl0 3acmocy8anHs Biodinennam cankyiil,
ogpopmaene 1020 NOCMAHOBAMU, WO CEIOUUMb NPO HAABHICIbL 0E3N0CEPEOHLO2O
NPUYUHHO20 38'A3KY MIJC NO306HUMU GUMO2AMU CMOPIH y CApPAei i npo
002pyHmMosanicmy ix 00'€OHaHHA 3 MEMOI0 CNIbHO2O0 8CEOIUHO20 PO321A0Y CNPABU
(cm. 60 Apbimpasicrnozo npoyecyanvbho2o Kooexkcy Yrpainu).

3 ypaxyeannam suknadenoeo, cyoosa Korezisa Buwoeo apbimpascrnozo cyoy
Vipainu 3 nepeensdy piwens, yxean, nocmanog He 3HAUUWLIA NIOCMA8 O/is
cKACY8auHs abo 3MiHU piutend, wo Oyau nputinami y cnpaei [§].

3rigno 3 1.1 cT.54 3akoHy 3a mpaBoMOpYIIeHHs, TepeadadeHi m.i. 13—16 cr.
50 3akoHy, mocagoBi OCOOM Ta iHIN TpAIiBHUKH CYO'€KTiB TOCIIOJaprOBaHHS,
MpaIiBHUKA OpTaHiB BIAJW, OPTaHIiB MICIIEBOTO CaMOBpSIyBaHHS, OpPraHiB
aZIMIHICTPAaTHBHO-TOCIIOAAPCHKOTO  YHPaBIiHHA  Ta  KOHTPOJIIO  HECYThb
aJIMiHICTPAaTHBHY BiIIIOBiAaJIbHICTh 3TiTHO 3 3aKOHOM.

3a mpaBomnopyIieHHs, nepenodadedi m.ar. 4, 13—16 cr. 50 3akoHy, mocanosi
ocobW oOpraHiB BIAAW, OpPraHiB MICIEBOTO CAaMOBPSOYBaHHA, OpPTraHiB
aIMiHICTPATUBHO-TOCIIONAPCEKOI0  YNPaBIiHHA  Ta  KOHTPOJIO  HECyTh
aJIMiHICTPAaTHBHY BiIIIOBiAaJIbHICTh 3TiTHO 3 3aKOHOM.

AnminicTpaTuBHa BigmoBinaawbHicTh nepenbauena cr.cr.166-1-— 166-4
KnAIl. 3n0oBxrMBaHHS MOHOTIOJILHUM CTAHOBHUIIIEM Ha PUHKY 1 HEIPAaBOMIpHI yroau
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MK TIANPHEMISIMA TATHYTh 3a COOOI0 HaKITaJeHHsA MmTpady Ha KEpiBHUKIB
(pO3NOPANHUKIB KPEIWTIB) MiANPHEMCTB (00'€MHAHD, TOCIONAPCHKAX TOBAPHCTB
TOMO) Yy po3Mipi J0 M'ATHANINTH HEONOIATKOBYBAHMX MIiHIMYMIB JIOXOIIB
rpoMansH, a Ha oci0, sKi 3aiiMalOThCS MiANPHEMHHUIBKOIO MiSUTBHICTIO, — IO
TPUIIATH HEOMOJATKOBYBaHMX MIHIMyMIB JOXOHiB TpomansH. [uckpumiHaIlis
MiATPUEMIIIB OpraHaMH BJIaH 1 YIPABIiHHS TATHE 32 OO0 HakyIaAeHHS mrpady
Yy po3Mipi A0 M'ATHAAUATH HE OIMOJATKOBYBAHWX MIiHIMYMIB JTOXOJIB TPOMAaJSH.
[opymenHs mopsaaky ToxaHHA  iHQopMamii Ta  BHKOHaHHA  PIilICHb
AHTUMOHOTIOJILHOTO KOMITETy YKpaiHU Ta HOro TepUTOpiaJbHUX BiJJIICHb TSTHE
3a co0or0 HakJIameHHs ITpady Ha MMOCAaJOBHX OCi0 Ta KEpiBHUKIB y po3Mipi IO
CEMH HEONOJATKOBYBAHMX MIHIMyMIB MJOXOMIiB TpOMajasH, a Ha o0ci0, sKi
3aliMaOThCs MiAMPUEMHHUIIBKOIO ISUTBHICTIO, — JI0 ABAJISATH HEOIOAaTKOBYBAHUX
MIHIMyMIB  [OXOJiB  TpOMalsfH, yXWICHHS Bl BHUKOHAHHA  pilIeHb
AHTUMOHOTIOJILHOTO KOMITETY Ta HOT0 TepUTOPIAIbHUX BIIUIUICHb Y1 HECBOEYACHE
BUKOHAHHS iX pillleHh — TATHE 3a c000I0 HaKJIaJIeHHA ITpady Ha IMOCaJOBUX OCi0
Ta KEpiBHUKIB y pO3Mipi O IIeCTH HEONOIATKOBYBAaHMX MIiHIMYyMIB JOXOIIB
rpoMansH, a Ha oci0, sKi 3aiiMalOThCS MIANPHEMHHUIBKOIO MiSUTBHICTIO, — IO
NI CTHAIITH HEONOJATKOBYBaHMX MiHIMYMiB JJOXOMiB TPOMaIsTH.

Crartsa 230 Kpuminansaoro Konekcy Ykpainu nependavae KpUMiHAIBHY
BIJMTOBIAANBbHICT 32 TOPYIICHHS aHTHMOHOIOJBHOTO 3aKOHONABCTBA. YMICHE
HerogaHHs a0o MoTaHHS 3aBiJOMO HEMPaBIMBHX TOKYMEHTIB UM iHIIOI iHQopMarii
AHTHIMOHOTIONIGHOMY ~ KOMiTeTOBI ~ YKkpaiHm abo #oro TepuTOpiaJbHOMY
BIJIIJICHHIO, a TaKOX YXWJICHHS BiJl BUKOHAHHS 3aKOHHHX pillleHh WX OPTaHiB,
BUMHEHE CIy)XOOBOIO 0CO0OI0 OpraHy Iep)KaBHOI BJamd, OpPraHy MIiCIIEBOTO
CaMOBPSIyBaHHS, OpraHy aJMiHICTPaTHBHO-TOCIOJAPCHKOTO VIIPABIIHHSI Ta
KOHTPOJIO, MiANPHEMCTBA, YCTAHOBH, OpTraHi3amii, SKmo e Oylo IOB’sS3aHO 3
OTPUMAaHHAM IOXOAY Yy BEJHKHX PO3MipaX, — KapaloThscs mrTpadom Bifg cTa 10
JIBOXCOT HEOIOJJaTKOBYBAHMX MIHIMYMIB JOXOMIiB TPOMAIsiH a00 M030aBICHHIM
nmpaBa o0ifiMaTH TEBHI MOCagW YH 3aiiMaTHCA MEBHOK MisUTBHICTIO Ha CTPOK MO
II’ITH POKiB, 200 BUIIPaBHUMHU poOOTaMH Ha CTPOK 0 JIBOX POKIiB.

Pozgin 2. 3akoHogaBcTBO YKpaiHM Npo 3axXuUcCT BiA
He[o00pPOCOBICHOI KOHKYpPeHUil

1. 3aranbHa xapakTepMcTMKa 3aKoHO4AaBCTBa YKpaiHM npo
3axMCT Big HepoOOGpPOCOBICHOI KOHKYpeHLUil

OCKITBKY KOHKYPEHLIiS € MOTY)KHUM IHCTPYMEHTOM PHUHKOBOI €KOHOMIKH,
0e3 sKoi HE MOXYTh PO3BUBATHCS DPHUHKOBI BIIHOCHHH, ii BCUIAKO 3a0X0Uye i
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3axuIae JepkaBa. HaBmaku, HeZoOpOCOBICHA KOHKYPEHLISI HE JOIYCKAEThCS
JIepKaBOIO, OCKUTPKH BOHA pPYHHYe KOHKYPECHTHI BIIHOCHHHM 1 3aBHa€ iCTOTHOI
IIKOJW KOHKYpEHIIii 1 KOHKypeHTaM — Cy0'€KTaM MiINpUEMHHUIBKOI MisUTBHOCTI, a
TAKOXX CITOKMBauaM. 3MiHCHEHHS WIiANPHEMISIMA TIpaB, Yy TOMY YHCII 1 B
KOHKYPEHTHHX BIJHOCHHAX, HE IOBHHHO 3adilaTH INpaB i 3aKOHHHUX IHTEPECiB
iHmmx oci6. Ockinmpkd HemoOpocoBicHA KOHKYPEHINiS 3adilmae mpaBa 1 3aKOHHI
iHTepecH IHIKX 0ci0, BOHa 3a00pOHEHAa 3aKOHOM. 3aKOHOJABCTBO 3a00pOHSIE
HetoOpOCcoBiCHY (HEUeCHY) MOBEMIHKY MiIIPHEMIIIB, IO 3aBIA€ MIKOAH iHTEpecaM
IHIINX TANPHEMINB 1 BOJHOYAC CTBOPIOE 3arpo3y CYCIUIBHHUM iHTEpecaM y
3a0e3nedeHHl e€(EeKTUBHUX KOHKYPEHTHHX TMIPOIECIB B EKOHOMIIl B IiJIOMY.
3abopoHa HeIOOPOCOBICHOI KOHKYpPEHIIil 3adikcoBaHa Ha KOHCTUTYIIIHHOMY piBHI
y crarti 42 Koncrurymii Ykpaian.

3 npuiiHATTAM 7 uepBHA 1996 p. 3akony Ykpainu “IIpo 3axmcr Bin
He00pocoBicHOT KOHKYpeHHii” (manmi — 3aKoH) MpaBOBE PETYJIOBAHHS 3aXUCTY
TOCTIOAPIOI0YNX CYO'€KTIB (IANPUEMINIB) 1 CIOXXKHBAYiB BiJl HEIOOPOCOBICHOI
KOHKypeHIil Oylo BillOKpeMJIeHe BiJl aHTHMOHOIIOJIBHOTO 3aKOHOJABCTBA,
BHACHIZIOK dYOro Oyia TiIKpecleHa CaMOCTIHHICTh IIi€i Tamy3i IpaBOBOTO
peryroBaHHSA 1 11 BiAMIHHICTE BiJf OOMEXEHHS MOHOIONICTUYHOI HMisttbHOCTI. Leit
3aKOoH CIPSIMOBAaHMH Ha BCTAHOBJICHHS, PO3BUTOK 1 3a0e3NedeHHs TOPrOBHX Ta
IHIINX YeCHUX 3BHYAiB BEICHHS KOHKYPEHIII MpH 3MIHCHEHHI MiANPHEMHHUIBKOT
IISUTGHOCTI B yMOBaX PHHKOBUX BiTHOCHH. BiH CTBOpIOE CHIPUSTIHNBI YMOBH
3aXHUCTy IpaB YYACHHUKIB PHHKOBHUX BiTHOCHH, OCHOBH LIMBITI30BaHOI €KOHOMIYHOT
KOHKYPEHIIi.

3axon Ykpainu "IIpo 3axucT Big HeZOOPOCOBICHOT KOHKYpEHIIii", o Ha0yB
gypHHOCTI 1 ciuHA 1997 poKy, 3HAYHOI MIpOI0 PO3MIMPHB 3aKOHOAABUY 0a3y
pEeryioBaHHS  IPaBOBITHOCHMH  TWIANPUEMIB y  mpomeci  QGopMmyBaHHS
KOHKYPEHTHOI'O ~CEepellOBHINA Ha pHHKaX YKpaiHH. 3akoHOM BH3HAYCHO
HaliXapakTepHilIi BUSABH HETOOPOCOBICHOI KOHKYPEHIII Ta BCTaHOBJIICHO
npolnecyaibHi 3acafy po3IIIsAy OpraHaMu AHTHMOHOIIOJIBHOTO KOMITeTy YKpaiHu
CIIpaB PO HEZOOPOCOBICHY KOHKYPEHIFO — BCE 1I¢ CTBOPWIIO CIIPUSITIMBI yMOBH
JUTS 3aXHCTY TIPaB MiAIPUEMIIIB Ta CIIOKHUBAYIB BiJl IIUX ITOPYIICHb.

Y 3akoni “Ilpo 3axmcT Big HEJOOPOCOBICHOI KOHKYPEHII” MOHATTA
“Heq00pocoBicHA KOHKYpeHIis” BU3HA4YeHe SIK Oynb-sKi Iil y KOHKypeHLIl, 10
cylnepeyarh MpaBuiaM, TOPrOBHM Ta IHIIUM YE€CHUM 3BHYAsIM Yy IiIPHEMHHUIBKIN
JisutbHOCTI (CT. 1).

Takum 4YHHOM, HEIOOpPOCOBICHY KOHKYPEHIII0O MOXHA BH3HAYUTH SIK
MOPYIICHHS. TPaBHJ MOBEIIHKH, $IKi CKJIAJIKCs, LIHPOKO 3aCTOCOBYHOTHCS B
MiAMPUEMHUIITBI Ta BU3HAIOTHCS MIIIPUEMIIIMHU SK 00OB'SI3KOBI JIIJIOBI HOPMH, 110
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3aBla€ IIKOAW BigHOCHHaM JOOpOCOBiCHOI KOHKypeHHii 1 cBoOGomm Yy
MiATTPUEMHALBKIN TisTBHOCTI.

IIpaBoBe BH3Ha4YCHHS (TEHEPANBLHUH MAENIKT) IMOHATTS HEIO0OPOCOBICHOL
KOHKYPEHIIil SK OyAb-sSKMX i y KOHKypeHIii, 0 Cylepedyars MpaBhiIaMm,
TOPTOBUM Ta iHIIMM YECHUM 3BHYASIM Y TiANPUEMHHAIBKIN iSTIBHOCTI, € HAHOUTBII
BAXIMBOIO HOpMOIo 3akoHy Ykpaimm "[Ipo 3axmct Big HemoOpocoBicHOT
KOHKYpEHIi1”. 3anmpoBa/KEHHsI 3a3HAUYCHOT0 MOHSATTS JIaJlo MOIITOBX Po3poori Ta
NpUAHATTIO TependadeHnx crattero 33 3akony [lpaBunm mpodeciitHoi eTHKH y
KOHKYpPEHIIiI Uil ramy3eidl eKOHOMIKH Ta BIATOBIAHUX cdep HiANPHEMHHIBKOT
TUSUTEHOCTI, CIIPHSJIO YTBEP/KEHHIO Y PABOCBIIOMOCTI i IIPHUEMITIB HEOOXiTHOCTI
YeCHOT MOBEIHKH Y cepi MiANmPHEMHHUIITBA.

Buninstors HacTYIHI 03HAKH HETOOPOCOBICHOT KOHKYPEHIIIl:

a) HemoOpOoCcOBiCHA  KOHKYpEHINis, Ha BiAMiIHy Bil MOHOIIOJICTHYHOI
IISUTBHOCTI, MOKE 3IIMCHIOBATHCS TUIBKM aAKTMBHHMH JISIMH, MOKJIHBICTB
TIACHBHOI MTOBEIIHKH Y BUTIISL O€3isITPHOCTI He IepedaveHa;

0) JaHi il OyayTh po3TIsIIATHCS SK MPABOIIOPYIIEHHS, SKIIO BOHH CyllepedaTh
HE TIIbKM TTOJIOKEHHSAM YHMHHOTO 3aKOHOJABCTBA, ajie 1 3BHYAsM JIiJIOBOTO
000poTy, BUMOTaM JOOPOIIOPSAIHOCTI, pO3yMHOCTI, CIIPaBEIJTUBOCTI;

B) cy0'ekTaMi  HeZOOpPOCOBICHOT ~ KOHKYpEHIIi MOXYThb OyTH  nuIie
TOCIIOJapIOI0i cy0'ekTH, TOOTO oprasizarii, 110 3aliMarOThCSA
T ATPUEMHAUIFKOIO TiSUTBHICTIO, @ TAKOXK 1HAWBIAYaTbHI MiAIPHEMIT;

r) METOI0 aKTUBHHX il cy0'eKTiB HEJOOPOCOBICHOT KOHKYPEHIII] € IpUI0aHHS
nepeBar y miApueMHHALBKIN isTBHOCTI;

) y pe3ympTari Oii KOHKypeHTaM MOXYTh OyTH 3amofisHi 30UTKH abo

HaHeceHa MIKOoJa iX MiToBiH pemyTarii [9].
Henob6pocoBicHOIO KOHKYpEHIII€IO €, 30KpeMa, [il, BU3Ha4eHi TiIaBaMu 2 — 4
3akoHy. Y 3aKkoHi BU3HAYE€HO TPH BHIU NMPABONOPYIIEHD:

- HelpaBoOMipHe BUKOPUCTAHHS JIi10BOT pemyrarii cy0’exra
rOCIIO/IapIOBaHHS;

- CTBOpEHHs mepemKkoj]; cy0’ekTaM TOCIOJApIOBaHHS Yy  Ipoleci
KOHKYPEHIIIT Ta JOCSTHEHHs HEITPaBOMIPHHUX IepeBar y KOHKYPEHLIii;

- HempaBoMipHE 30UpaHHs, PO3rOJIOIICHHS Ta BUKOPUCTAHHSI KOMEPIHHOT
TAEMHHUIL].

Hasgani 6e3nocepennbo B 3akOHI Jii HE € BUHATKOBO HENOOPOCOBICHOIO
KOHKypeHIieo. Y 3akoHi HeMae OOMEXEHOTo IepelliKy BHUIIB IPOTHIIPABHOI
MOBE/IIHKH, SIKI BH3HAIOTHCS HENOOPOCOBICHOIO KOHKYpEeHLi€r. TakuM UYHUHOM,
ycsika TIOBeIiHKA, 3acid KOHKYpPEHTHOi 0opoThOM, sKi OyIb-SKUM YHHOM
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cylepedaTtb 3BHYasM YeCHOI MiANPHEMHULBKOI NPAKTUKH, TIOB'A3aHi 3
HOPYIICHHSIM NPHAHATHX HA PUHKY HOPM 1 IPaBHJI, IO MAOTh MiCLie Y BiTHOCHHAX
MK KOHKYpPYIOUHMH CYyO0'€eKTaMH, MOXYTh OYTH BHW3HaHI HEZOOPOCOBICHOIO
KOHKYPEHIII€I0.

OpranamMn AHTHMOHOIIOJIBHOTO KOMITETy IIpM TNPHIIMHEHHI MOpPYIICHb
AQHTUMOHOIIOJILHOTO 3aKOHOZIABCTBAa OYJIO 3aCTOCOBAaHO 3araibHy 3a00poHY
HenoOpocoBicHOI KOHKypeHii, mepenbadeny cT. 1 3akony Ykpainu "[Ipo 3axwmer
BiZ HeoOpocoBicHOT KOHKypeHmii". LIst cTaTTa 3acTOCOBYeThCS y BHNAAKAX, KON
Iii y KOHKypeHIii cymnepedars IpaBujiaM, TOPTOBUM Ta IHIIUM YECHUM 3BHYAsIM y
MATPUEMHAUIBKIN TisSUTEHOCTI, ajie He MOXYTh OyTH KBaJIi(ikoBaHi K MOPYIICHHS,
nepenbadeHi ct. 4-19 3a3HaueHOTO 3aKOHY.

Tax, B. cneyianizoeanoio azpapmnor Oipoicero (Oani — 6ipaca) ecynepeu
sumozam cmammi 15 3axony Vkpainu "Ilpo mosapmy 6ipacy” i Ipasunam
npogedenHs OIpI*HCOBUX MOP2i8, NPOBOOUNACL MITbKU pPeecmpayis Y200 Kynieui-
npooasicy 06'ekmig Hepyxomocmi, a cami Oipocosi mopeu e nposoounucs. /[oxoo
Oiporci 6i0 30ilicHeHHs onepayill peecmpayii Y200 KYRigui-npooaxicy MOXNCHA
BUBHAYUMU 5K He3aKOHHO ompumanuu. Omoice, nopywienna 3asuavenux Ilpaeun
npu3geio 00 OMPUMAHHA OIpocer0 HeNnpasoMIpHUX (MAUHOBUX) nepesaz y
KOHKYpeHYii 3 HWUMU 20CHO0APIOYUMU CYO'€Kmamu, AKI HAo0armv NOCIyeu
peecmpayii’ Y200 Kynieni-npooasicy 06'ekmig Hepyxomocmi. Taxumu cyd'ekmamu €
iHwi 6iparci, Wo Marome iONOBIOHI NiYeH3ii, a MAKOHC HOMAPIATbHI KOHMOPU.

i 6iporci Keanighikoearo mepumopianbHum 8I00ieHHAM
AnmumonononbHo2o Komimemy AK mMakKi, wo cynepeuamsv NPasuiam, moposum
ma IHWUM YeCHUM 38UYAsM Y NIONPUEMHUYLKIU OifabHOCmi, mobmo K
HedobpocosicHa Konkypenyis. Ha nopywnuka naxnadeno wmpag y posmipi 400
epu. Tlopywenns npununeno, wimpag) cniayeHo.

Mo>kHa TIPHUITYCTUTH, IO KUTBKICTh BHIIB IPABOMOPYIICHB, SIKi CKIAIAI0Th
HeoOpOCOBICHY KOHKYPEHIII0, 1 Teperik iX CKIaliB, IO CTBOPIOIOTH 3arpo3y
Oesmeni KOHKYPEHTHOTO TIpOIleCY B  DPHUHKOBIM  €KOHOMII, 3 dYacoMm
po3BUBaTUMYThCA. Lle 3yMOBIICHO HE TLNBKH 3MIiHOK COLIaJbHO-EKOHOMIYHHX
yMOB B YKpaiHi 1 pPO3BHTKOM MiANPHEMHHUIBKO! IiSUTGHOCTI, a W 3MIiHOIO
KOHKYPEHTHOI'O 3aKOHOJABCTBA, CIPSIMOBAHOTO Ha JOCSTHEHHS OallaHCy MiX
3a0e3nedeHHssM CBOOOMM MiANMPUEMHUIBKOI MisTIBHOCTI Ta ii CTaOUIBHICTIO 1
3aXUIIEHICTIO.

Tax, B OCTaHHI pOKH BiIOyJIOCS CYTTE€BE 30UTBIIEHHS KUTBKOCTI IPUITIHEHIX
OpraHaMd AHTHMOHOIIOJIBHOTO KOMITETY IOPYLIEHb y BHUIVISII HeI0OPOCOBiCHOT
KOHKYpEHII1 (32 BUHATKOM IOPYIICHb y BUIIIAAI HEZOOPOCOBICHOI peKiiaMu, II0
BiHeceHO 10 KomreteHil JlepkcroxuB3axucty YkpaiHn). TakuMm 4YHHOM,
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npuiHATTS 3akoHy Ykpainum "IIpo 3axuct Big HeJOOpPOCOBICHOI KOHKypeHIii"
CHPHUSUIO MIABHUINCHHIO €(QEKTHBHOCTI 3aXWCTy MIANPHEMIIB 1 CHOXHMBAYiB BiJ
He10OpOCOBiICHOT KOHKYPEHIIi1.

Haii0inpll mOmMMpEHMMH  KaTeropisMH IOpPYIIeHb, [0 CKJIAJAIOTh
HeoOpOCOBICHY KOHKYpEHIIifo, OyTd HACTYIHI: HEMpaBOMipHE BHKOPHUCTAHHS
3HaKiB U1 TOBApiB 1 TMOCIYr Ta IHIIMX MO3HA4YeHb, (DIPMOBHX HaWMCHYBaHb,
IUCKpEANTAIliE TOCHOAAPIOI0YOro cy0'ekTa, TOOTO [ii, CHOpsIMOBaHI Ha
HETpaBOMipHE BHUKOPUCTAHHS [IOBOI peIyTarii TOCIoNapoYnX CYO'€KTiB,
CTBOPEHHS IIEPEIIKO/I TOCIIOAPIOIOYHM CY0'€KTaM y Mpoleci KOHKYPEHIIii.

OnHi€ro 3 OCHOBHHMX NPHYMH [UX IOPYIICHb CTaJO IIOCHJICHHS
KOHKYPEHTHOI 0OpOoThOM TpH 3HIKEHHI PiBHS MOHOIIOJNI3AIIl PHHKIB y TPOIECi
BCTYIly Ha HUX HOBHUX CYO0'€KTiB TOCHOJAPIOBAHHS, a TAKOXK CYTTEBE PO3LIMPEHHS
cdepu peryinoBaHHs BiTHOCHH, TIOB'SI3aHIX 3 HEIOOPOCOBICHOIO KOHKYPEHIII€IO.

2. HenpaBomipHe BUKOpUCTaHHSA AiNoBOI penyTauii
niaANpUeMUIiB Yy KOHKypeHLii

OpmHUM 3 TPHOX BHIIIB IPABOIIOPYIIEHD, Ha3BaHUX y 3akoHi “TIpo 3axucT Bix
He1oOpOCOBiICHOI KOHKYpEHIIii”, € HepaBOMipHE BUKOPHCTAHHS IIJIOBOI perryTariii
Cy0’€KTa rocro/iaproBaHHs.

Amnariz HemoOpOCOBICHOT KOHKYPEHTHOI TPAKTHKH CBiUNTH, MI0 HAWOUTBII
PO3IOBCIOKEHOI0 KATErOpi€l0 NPOTHIPABHUX i € HEe3aKOHHE BHKOPHCTAHHS
YOl IiJI0BOI perryTartii.

HenpaBomipHe BHMKOpPHCTaHHS JALTOBOI pemyTalil BKJIIOYAE TPH CKJIATH
MPaBONOPYLIEHb!

- HeNpaBOMipHE BUKOPHUCTAHHA Ty>KHX ITO3HAYCHb, PEKIAMHUX MaTepiais,
YTIaKOBKH;

- HelpaBOMipHE BUKOPHCTAaHHS TOBapy iHIIOrO BUPOOHUKA;
- KOIIIOBaHHS 30BHIIIHBOTO BUTJLLY BUPOOY.

3rigHo 3 mmctoM Bumroro apOiTpaxkHoro cyny Ykpainu Bim 15.05.97 p. Ne
01-8/167, BUHUKHEHHS nepeadadeHIX 3aKOHOIaBCTBOM HACIIIKIB
HEMPaBOMIPHOTO BUKOPUCTAHHS YyXKHX MMO3HAYCHb HE CTABUTHCS Y 3AJICIKHICTD Bill
HAsIBHOCTi BUHH MiJNPHEMIIS T4 BUNHEHOT TAKUMH JISMH IIIKOJTH.

Buxopsuu 3i 3MicTy 3aKkoHY, B Cropax Mpo HEMpaBOMIpHE BUKOPHUCTAHHS
IUTOBOI perryTarii mianpueMns HeMae HeOoOXiTHOCTI TOBOAWTH, IO y MOPYIIHHKA
OyB ymmcen abo iHma ¢opma BHHH TIpH HOro 3AIHCHEHHI, CHpPSAMOBaHI Ha
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3MILIYBaHHS CHOXKHBa4eM JDKepelna ToBapy abo mociyrd. He € HeoOXiJHUM Takox
BCTAQHOBJICHHS [IIiMCHOrO 3MillyBaHHS, MAOCTATHHO JIMIIE BCTAHOBUTH KHOTO
HMOBIPHICTB.

Jnst 3a70BOJICHHST BUMOTH IIANIPHEMIS HPO 3aXUCT BiJl HENPaBOMIPHOTO
BUKOPUCTAaHHS HOTOo HalilMEHYBaHHS a00 3HAKIB UL TOBApiB i MOCIYT HOMY CIIiJ
JOBECTH: HOTO NpPIiOPUTET y BUKOPUCTAHHI 3HAKa SK 3HAKa JUIS TOBapiB i MOCIYT
abo HaiiMeHyBaHHS SK (GIpMOBOro HaifiMEHyBaHHS;, IIOPYIICHHS HOro mpaB
BiNOBia4yeM MUIIXOM BUKOPHCTAaHHS IIEHTHYHOIO 3Haka ab0 HallMEeHyBaHHS;
MOJKJIUBICTH 3MIITyBaHHS 3 HOTO AISUTHHICTIO.

3rigao 3i cT. 4 3akony “IIpo 3axmcT Bim HemoOPOCOBICHOT KOHKYpEHIi”
HENMPaBOMIPHMM BHKOPHCTAHHSAM 4Y:KHX NO3HAaYeHb, peKJIaMHUX MaTepiaiiB
Ta YNAKOBKH € BUKOPUCTaHHS 0e3 J03BOJIy YIIOBHOBaXXEHOI Ha T€ 0COOH YyXOTrO
iMeHi, pipMOBOTO HaiiMeHyBaHHSI, 3HAKIB JJIS TOBAPiB 1 MOCIYT, IHIIHX O3HAYEHB,
a TaKOXK PEKIIAMHHX MaTepiajiB, YIIaKOBKH TOBapiB, HA3B JITEPaTYPHUX, XyTOKHIX
TBODIB, MNEPIONMYHMX BHJAAHb, HAa3B MiCIb IIOXO/UKCHHS TOBapiB, IO MOXKeE
MPU3BECTH 10 3MIITyBaHHS 3 ASUTBHICTIO 1HIOTO Cy0'€KTa TOCIIOAapIOBaHHS, KU
Mae mnpiopuTeT Ha iX BHKOpuCTaHHS. OTxe, IeH CKIaJ INPaBONOPYIICHHS
NOB'I3aHMIl 3 HE3aKOHHMM BUKOPUCTAHHAM PE3yJIbTATiB  IHTEIEKTyalbHOT
IisUTBHOCTI 1 3ac00iB iHAMBIMyamizamii abo mianmpuemis, abo HOro ToBapiB, MOCIYT
0e3 3roJH 1X 3aKOHHOTO BIIACHHKA.

3HayHA YacTHWHA IOPYLIEHHX CIpaB 3 HEIXOOPOCOBICHOI KOHKYpEHLIl Y
HiIPUEMHHITBI CTOCYBaJacs HEMPABOMIPHOTO BHKOPHCTAHHS TOBAapHHX 3HAKIB,
(hipMoBHX HaliMeHyBaHb, iMiTallil, KOIIIOBaHHS Ta MPSMOTO BiATBOPEHHS TOBapy
IHIIIOTO MIATPHEMIIS, CAMOYHHHOTO BUKOPUCTAHHS HOTO iMEHi.

3HaK A TOBApiB 1 MOCIYT — IIe MO3HAYSHHSA, 38 SKUM TOBapH (TIOCITYTH)
OIHUX TIANPUEMINB BiIPi3HAIOTHECSA BiJA OJHOPIOHUX TOBapiB (MOCTYT) IHIIMX
mianpuemiiB. 3rigHo i3 3akoHoM Ykpainu “IIpo oxopoHy mpaB Ha 3HAKH IS
TOBApIB 1 MOCITYT” 00'€eKTOM 3HaKa MOXYTh OyTH CIIOBECHi, 300pakyBalibHi, 00'eMHi
Ta iHOI mo3HadeHHA abo iX KoMOiHamii, BUKOHaHI y OyIb-IKOMYy KOJBOpi abo
MO€HAaHHI KOMbopiB. [IpaBo BIAaCHOCTI Ha 3HAK MOCBIIUYETHCS CBIOLTBOM, SKE
HaJa€ MOro BIACHUKOBI BUKIIIOYHE NPABO KOPHUCTYBATUCS 1 PO3HOPSDKATUCS HUM
Ha cBiil po3cya. CBiZOLTBO TaKkoX HaJae HOro BIACHUKOBI NPaBO 3a00POHSTH
IHOIMM 0co0aM BHKOPHUCTOBYBAaTH 3apeecTPOBaHMK 3HaK Oe3 Horo xo3Boiy, 3a
BUHSTKOM BHIIaJIKIiB, KOJIM BUKOPUCTAaHHS 3HaKa HE BU3HAETHCSA 3TiHO i3 3aKOHOM
NOPYIICHHSM IpaB BJacHUKA cBimouTBa. OTKe, HEIPABOMIPHUM CIIil BU3HABaTH
Oynp-sike BUKOPHCTAHHA 3HAaKa Ui TOBapiB 1 MOCHYr iHIIUMH ocobamu 0Oe3
JO3BOJIy HOr0 BJIACHMKA, y TOMY YHCIi 3aCTOCYBaHHS HOrO Ha TOBapax i IpH
HaJaHHI TOCIYr, Ha YIakKOBLi TOBapy, y peKiami, NPYKOBaHUX BHIAHHSX, Ha
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BUBICKaX, MpH JEMOHCTPYBaHHI €KCIOHATiB Ha BHCTaBKax 1 sIpMapkax, y
MPOCTIEKTaX, paxyHKax, Ha OJlaHKaX Ta B IHOIH JOKyMeHTalii, MOB'I3aHil i3
BBEJICHHSM TOBApIB i IIOCIYT ¥ TOCMIOapCHKHUI 00ir.

Tak, paozocn-3a600 "Bep." (3akapnamcvka 061.), He Mawuu 003801y
Kiniticoxoeo sunopobrozo 3a600y (Odecvka 061.) — 81aCHUKA 3HAKY 071 MOBAPIE |
nocaye "Binox /[[ynaw'", eunyckaé ma peanizogyeag 3 niomozo no xeimenv 1998
poky euno "Binox [lymaro" 3ciono 3 cepmughixamom 8ionogionocmi, uOaHUM
3axapnamcokum  [lepsxcaguum yewmpom cmanoapmusayii, Mmemponocii ma
cepmucpikayii (Oani — JLCMC). Ilicia ompumanHs 3asA68u YNOBHOBANCEHO2O
npeocmaenuka Kiniticokoeo eunopobnozo 3a600y, 3axapnamcexuti JJLCMC
npununug Oito cepmugpikamy i0N0GIOHOCMI HA BUNYCK MA peanizayito paoeocn-
3asodom “Bep." euna "Binok [Jynaro ".

32i0H0 3 exchepmHUM BUCHOBKOM NAMEHMHO20 NOGIPEHO20 BUKOPUCTAHHA
paoeocn-3aeodom "Bep." 3naxie Ona moeapie i nocaye (MiAwiKd, emuxemxka md
KONbEpemKa), 6nacHuxom sxux € Kinilicokuti euHopoOHull 3a800, HA PUHKY
OOHOPIOHUX MOBAPI8 MOJiCe 88eCMU CHONCUBAYA 8 OMAHY BIOHOCHO 0COOU, WO
8UpobIAE ma peanizye mogap, i npuzeecmu 00 3MiuLY8aHHA OIATbHOCMI 3A3HAYEHUX
20Cn00aproyux cyo'ekmis.

3axapnamcoke 6i00inenns Komimemy keanigixyeano 0ii padeocn-3a800y
"bep." 3a u. 1 cm. 4 3axonmy Vkpainu "llpo 3axucm 6i0 HedobpocogicHO!
KOHKYpenyii" K Henpagomipue GUKOpUCMAnHA Oe3 00380y YNOGHOBAIICEHOI Ha me
0codu 3HaKi6 014 M08apie i NOCiye, THWUX NO3HAYEHb, WO MOdiCe NPpu3secmu 00
SMIWYBAHHA 3 OIAILHICMIO [HWO20 20CN00AprIOY020 Cy0'ekma, sAKull Mae
npiopumem Ha iX 6UKOPUCMAHHAL.

Ha paococn-3a600 "bep." naxnadeno wmpagh y posmipi 5708 epm.
THopywenns npununeno, wmpag cnaaveno [10].

3ycTpidaroThCs MOAIOHI CIIPABH 1 32 KOPIOHOM.

Tax, xomnania Hewlett-Packard (HP) oconocuna npo me, wo cyo
NPUCAICHBIX  (hedepanbrozo  okpydcHoz2o  cyoy Ilieniunozo oxpyzy wmamy
Kanigpopnin eunic piwenna 6 cnpasi “Hewlett-Packard npomu Nu-kote
International”. Cyo eusnag xomnanito Nu-kote 8uHHOW0 6 HABMUCHOMY NOPYULEHH]
mpvox Oirouux namenmie HP i Oirouux mopeosux mapok komnanii: Hewlett-
Packard, DeskWriter, DeskJet. Kpim mozo, cyo eusnae Nu-kote eunHow 6
He00bpOCOBICHIU KOHKYpeHYil, wjo 30IUCHI08ANACA WIAXOM HABMUCHE NOMUTIKOBOL
pexaamu, i gioxuaue 3ycmpiuni nozosu yiei pipmu 0o HP. 3a piwennam cyoy Nu-
kote nosunna giowxodysamu HP 36umox y posmipi $ 2029451, 80. Oonax HP mae
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HAaMip no0amu Ki1ONOMAKHS NPO BIOUWKOOYEAHHS 30UMKY 8 NOMPIUHOMY PO3MIDI i
npo suniamy ionogioawem 20Hopapis aosoxamam nozugaya [11].

OnHUM 3 0COOMCTHX HEMaifHOBUX IpaB MiANPUEMIS — IOPUIMIHOI 0COOH €
npaBo Ha (ipMOBe HaliMEHyBaHHS, IO Ja€ MOXKJIIMBICTE BiIPi3HUTH AaHUH CyO'€KT
MiANPUEMHUIBKOT  TisUTbHOCTI  BiM  iHmMWMX. BuMmorm 1o HaliMeHyBaHHS
MiATIpUEMCTBA MICTATECS y cT. 9 3akony Yipainu “Tlpo mixmpuemctBa B YKpaiHi”
— Yy HallMEHyBaHHI IiIIPUEMCTBA BH3HAYAIOTHCA HOTO HaszBa (3aBoj, (adpuka,
MaiictepHa i iH.), BUI Ta iH. 3rimHO 3i cT. 2 3akoHy Ykpaiau “TIpo rocmomapchki
TOBapHCcTBa” y HailMEeHyBaHHI TOBAapHCTBA MalOTh OYTH 3a3HaueHi BUJ TOBApHUCTBA,
JUI TIOBHMX i KOMaHIUTHUX TOBapHCTB — Mpi3BHINA (HaiiMEHyBaHHs) yJacHHUKIB
TOBapHUCTBA Ta iHIII HEOOXiTHI BiTOMOCTI.

HenpaBomipae BukopuctanHs (ipMOBOro  HaliMEHyBaHHS  iHIIOTO
HiJIpHEMIS 03HAYa€ IOPYIICHHS OXOPOHIOBAHOTO 3aKOHOM BHKIIFOYHOTO TIPaBa Ha
IHAMBIdyalTizalilo Horo sIK IOPUOMYHOI OCOOH, IO CIY)KUTh BiJIMEXYBaHHIO BiJ
IHIINX, CXOXKUX 3 HHUM, CYO'€KTiB HiANMpHEMHHIIBKOI HMisutbHOCTI. Lle mopymieHHs
BKITIOYAE 1 cCaMOBUTbHE BUKOPUCTAHHS HAliMEHYBaHHS 1HIIIOTO ITi IIPHUEMIIS.

[IpaBo Ha HaiiMEHYBaHHS 3aXMIIAETHCSI 3aKOHOM BiJ| MOCATaHb IHIIUX OCI0
Ha BHKOPHCTaHHS TaKOro > HailMEHYyBaHHs, OCKUJIbKM MeTa HaliMEHYBaHHS
MiATpUEMI — IHOWBiXyami3amis 1 HETONMyHmIeHHS WHOTo 3MINIyBaHHS 3 IHIIHMH
cy0'ekTaMH MiANPHEMHHUIBKOT TisUTBHOCTI.

Tak, 0o Xapkiscbkoeo 6i00ineHHA AHMUMOHONONBLHO2O KoMimemy YKpainu
HaOliwIa 3aa6a 6i0 Mmogapucmeda 3 obmedicenor gionosioanvuicmio “Aiicoepe”
(Oani — TOB “Aiicbepe”) npo Henpagomiphe GUKOPUCMAHHA 1020 (DIPMOBO2O
HaluMeHy8aHHs npueamuum nionpuemcmeom “Aticoepe” (0ani — I1I1 “Aticbepe”).

TOB “Aiicoepe” cmano é1acHukom Qipmoeoco HAUMEHYSAHHSA 3 MOMEHMY
tioeo  Oepoicasnoi peecmpayii 8 opeanax eukouasuoi eradu 30.12.94 p.
Ilpeomemonm disnvorocmi TOB € po30piona Komicilina mopz2iens Henpooo8oIbYUMU
mosapamu Ouma4020 ACOPMUMeHny.

I “Aiicbepe” 3apeccmposane aK cy6’€km RiONPUEMHUYLKOT OIANbHOCH
27.01.97 p. i mex 3aumacmvca po30piOHOIO  KOMICIIHOWO — mopeienero
HenpooogoIbYUMU MOo8apamu Ouma4ozo acopmumenmy. Bracnux ITI1 “Aiicoepe”
npu CMEOPeHHI 8020 NIONPUEMCMEA D0Ope 3HAB NPO ICHYBANHA 20CNOOAPIOIOU020
cyo’ekma 3 ¢hipmosum Hatimenyganwam  “Aiicoepe” Ha puHKY po30pibHOL
KOMICIIIHOI mOopeieni HenpoOo8OIbYUMU MOBAPAMU OUMAYO20 ACOPMUMEHNY,
OCKIinbKU nesHuul 4ac npayiosag y Hvomy. Henpasomipne euxopucmanus I
“Aiicbepe” ¢ipmosoco Havimenysanna TOB “Aiicbepe” npuzseno 00 3miutysanus
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cy0’exkmie nionpuemMHUYbKOi OIATLHOCMI NpU YKIAOAHHI 002080pi6 OpeHou Ha
mopeoei niowi 3AT “Jfumsauuii ceim”.

i IIT “Aiicbepe” 32iono 3i cmammero 4 3axony Yrpainu “Ilpo 3axucm
8i0 HedobpocosicHoi Konkypenyii” Xapkiscokum 8i00inenHaAM AHMUMOHONOIbHO2O
Komimemy  K8aniikosaHo AK  HeO0OpPOCOBicCHA  KOHKYpeHyia y  euenaoi
HeNnpasoMipHO20 BUKOpUCMAHHA 0e3 003801y YNOGHOBAdCEHOI Ha me 0cobu
@DipM0B020 HALIMEHYBAHHSA, WO NPU38eI0 00 3MIUYBAHHA 3 OIANLHICIIO THULO20
nIOnpUEMysl, AKUL MA€E NPIOPUMEm HaA 11020 BUKOPUCTAHHSL.

T “Aiicbepe” 30608 ’a3ano npununumu Oii, CNPAMOBAHI HA HENPABOMIPHE
suxopucmanus Qpipmogozo Haiimenysanns TOB “Auicbepe” i cnaamumu wmpagh y
posmipi 1190 epu. Il “Aticbepe” ockapoicuno piwieHHs mMepumopiaibHo20
8i00inenHs 8 apoimpadcHomy cyoi, aie ocmawnHil 3aruwus ozo 6 curi. Llmpagh
cnaaueno [12].

BinmosimHO 10 cT. 4 3aK0oHY HETIPaBOMIPHHUM € BUKOPUCTAHHS 0€3 J03BOITY
YIOBHOBaXKEHOT Ha Te OCOOM HA3B MICIb MOXOJDKEHHS ToBapiB. Lle mo3HayeHHs
BUKOPHCTOBYETHCS [UIsl BH3HAYCHHS TOBapiB, OCOOJMBI SKOCTI SIKMX 3HAYHOIO
MIpOI0 BH3HAYAIOTHCSA TNPUPONHUMH YMOBaMH a00 IHMHMH (aKTOpaMH Tiel
MICIIEBOCTI, JI¢ BOHH BUPOOJISAIOTHCS.

BimmosimHo mo 3akony VYkpaimm “IIpo oxopoHy mpaB Ha BKa3iBKy
MOXOJpKeHHS ToBapiB” Big 16.06.99 p., Ha3Ba Miclsi NOXOIKEHHS TOBapy €
CKJIa[JOBOI0 YACTHHOIO OIIBII IMHPOKOTO TepMiHy “KBamiikoBaHa BKa3iBKa
MOXO/UKEHHS TOBapy’, OCTAHHE BKIIOYAE TMOPS i3 IIMM EJIEMEHTOM TaKOX
reorpagiuHy BKa3iBKy IIOXO/KCHHS TOBapy.

VY 1upomy 3akoHi Ha3By MiCIsl TIOXO/DKSHHSI TOBApY BU3HAYEHO SK HA3BY
reorpaiqHOTO MicHs, [0 BXKHBAETHCSA SK IMO3HAYCHHS B HA3Bi TOBapy, MIO
BUXOJUTh 3 3a3HAYCHOTO TeorpaidHOTO MICII, Ma€ OCOONHMBI BIACTHBOCTI,
BUHSATKOBO a00 TOJOBHMM YHHOM OOYMOBIICHI XapakTepHHUMH Uil JaHOTO
reorpaivHOr0 Micls NPUPOTHUMH yMOBaMU abo0 MOEIHAHHSAM [UX HPUPOTHUX
YMOB i3 XapaKTepHHUM IS IAHOTO reorpadivHOro MiCIist JTFOJICHKUM YMHHUKOM.

3okpema, 3akoH Bix 16.06.99 p. BBakac TOPYIIEHHSM TIpaB BIACHHKA
CBIZIOIITBA Ha BHKOPHCTaHHS 3apeECTPOBAHOIO KBalli()iKOBAHOTO MO3HAYCHHS
MOXOJDKEHHS ToBapy abo momiOHoro oMy MO3HA4YeHHS /i BIIMIHHHAX Bif
ormrcaHux y PeecTpi OmHOPIMHUX TOBapiB, SKIIO TaKe BUKOPHUCTAHHS BBOIWTH B
OMaHy CHOXXHBadYiB IIOJ0 MOXOKEHHS TOBapy i HOTO OCOONMBUX BIIACTHBOCTEH
abo IHIMUX XapakTepUCTUK, a TaKoX /I HEOJHOPITHUX TOBapiB, SKIIO Take
BUKOPUCTAHHS 3aBAAa€ IIKOOW peIyTalii 3apeecTpoBaHOI BKa3iBKH abo €
HETPaBOMIPHAM BHKOPHCTaHHAM HOTO pemyTarii.
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Konkypenthe mpaso €C

Tax, 3a 3aa6010 [lepacasroi anmumoronoavroi cayaucou I pysii, ska didna 8
inmepecax mpunaoyamu nionpuemyis I py3ii, wo maroms npiopumemne npaso Ha
BUKOPUCMAHHA HA36U MicYs noxooddcenns moeapy (bopowcomi) npu eupobuuymei
ma peanizayii minepanvHoi 800u 3 bBopocomcvkux Odacepen, opeanamu
AumumonononvHozo  Komimemy  Vkpainu npogedeHo  O0O0CHIONCEeHHS — PUHKY
MIHepanbHOI 800U 3 Memol  GUABIEHHS HEeNpagoOMIPHO20 — BUKOPUCTHAHHA
nosnauenus "bBopowcomi” na emuxemxax minepanvbHOI 800U, AKA peanizyEMbCsa HA
VKPAIHCOKOMY DUHK).

3a nacniokamu nepegipox BCMAHOGIEHO, WO, HE MalHUu 003801y 8i0
6]IACHUKIG JiYeH3Ill abo YNOBHOBANCEHUX HUMU OCIO, HU3KA nionpuemcme YKpainu
04 MApPKYBAHHA — CBOEI  MPOOYKYii —  WMYYHO-MIHEpANi308aHoi 800U
BUKOPUCMOBY8ANIA HA emuKemKax nosHauenns "Bopowcomi” (muny Bopawcomcorux
600), sIKe MICMULO NOPIBHAHHS WMYYHO-MIHEPALi308aAHOT 600U BUPOOHUYMEBA YUX
niONpUEMCME  3i  CHPABICHLOI  3A2ANbHOBIOOMON  JIKYBAIbHO-CMOLOB0H0
MIHEpANbHOI 800010  2PY3UHCLKO2O NOX00JiceHHA 3 Haszeow  "Bopowcomi”.
Buxopucmanna nosnauennss "Bopawcomi” (muny Bopawcomcovrux 600) na emuxemyi
8Up00I8 YKPAIHCOKUX NIONPUEMCME NPU3BOOUNLO 00 3MIULYBAHHA iX NPOOYKYii 3
NPOOYKYIEIO 2PY3UHCHKO20 NOXOONCEHHS.

Kpim mozo, opzanamu AnmMumoHononbho2o Komimemy po32naHymo 08d
ananoziunux 36epuenna: BAT "Minepanvni 600u Kabapoino-bankapii” ma 3AT
"Mupeopoocvkuti  3a600  minepareHux 600"  ([loamascvka 061.) w000
HeNnpagomipHo2o eukopucmanua nosuavenv "Hapszan" ma "Mupeopoocvka" npu
BUPOOHUYMEBI A peanizayii WmyyHO-MIiHepali308aHux 800.

Ilpu nepesipyi 6yna eusasnena npooykyia TOB "3" (Jlyeaucvka o061.),
mapkipogana 3 nosnauenusam "Hapsan", a makoowc npooykyis TOB "K” ma "B" — 3
nosnauenuam "Mupeopoocvka" (muny Mupeopooceka).

i’ nionpuemcme keanigpikosarno opeanamu Komimemy 3a cmammeio 4
3axony Vkpainu "llpo 3axucm 8i0 Hed0b6pocosicHOi  KOHKYpeuyii" sk
Henpasomipre GuKopucmanHs 6Oe3 003601y YHOGHOBAIICEHOI HA me 0cobu HA36
MicYyb NOXOOHCEHHs MOBAPI8, WO MOd4Ce NPU38ecmu 00 3MIULYBAHHA 3 OIANbHICIIO
iHWOo20 nionpuemMys, AKUL Mac npiopumem Ha ix 6UKOPUCAHHSL.

Ha nionpuemcmea naxnadeno wmpagh y 3aeanvrnomy posmipi 13942 epm.
THopywenns npununeno, wmpagu cniauero [13].

Hepiaxo y mpakTuili HeNpaBOMipHO BUKOPHUCTOBYIOTHCSI €THKETKH TOBapiB.

JloHeyvke upobHuye 06 €OHAHHA NO BUPOOHUYMEBY NPOOOBOILYUUX MOBAPIE
36epHynOCcs 00 [JoHeybKo2o mepumopianbHoco 6i00ineHHs AHMUMOHONOALHO20
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Komimemy Yxpainu i3 3as6ot0 npo Henpagomiphi Oii Kpamamopcvkozo manoeo
Konekmugno2o nionpuemcmea “3.” (0ani — MKII “3.7).

YV x00i posensdy cnpasu 6yno 3’acosano, wo MKII “3.” ne éxooums 0o
cknady JJoneybko2o 6upoOHU4020 00 €OHANHA, ane Npu GUSOMOBNIEHHI emUuKemoK
eipuuyi “Pycckas” (poc. m08.) Hum Oyi0 832mo 3a 3pas3ox emuxemky I opniecokoco
Konekmugno2o nionpuemcmea ‘“Konoc”. Ocmanue 3auimacmvcsa SUpOOHUYMBOM
8KA3aHOI npoOdyKyii i 6xo0ums 00 8upobHUu020 00 '€onanus. Hazea “Iopniecvke
Konekmuene nionpuemcmeo “Konoc” 6yna 3aminena naseor “Kpamamopcovke
Konekmuene nionpuemcmeo ‘3”7, a @ipmose HalmeHnysanus JloHeyvKkoeo
BUPOOHUYO20 00 €OHAHHA 3ATULUEHE.

Mii MKII “3.” 32iono 3i cmammero 4 3akony Yxpainu “Ilpo 3axucm 6i0
He0obpocosicHoi KoHKypeHyii” Jloneybkum 8i00inenHAM AHMUMOHONOILHOSO
Komimemy  K8anipikosaHo AK  HeO0OpPOCOGicHA  KOHKYpeHyia y  euenaoi
HeNnpasoMipHO20 BUKOpPUCMAHHA 0e3 003801y YNOGHOBAdCEHOI Ha me 0coou
YYoHc020 PIPMOB020 HAUMEHYBAHHA, WO MOdce Npus3gecmu 00 3MIUYBAHHA 3
OIANbHICMIO THUL020 NIONPUEMYS, AKUL MAE NPIOPUMeEm HA 11020 8UKOPUCMAHHS.

Ha MKII “3.” naknadeno wmpag) y posmipi 6755 epun. Ilopywenns
npunuuero, wmpag cniauerno [14].

3rigao 3i cT. 5 3akony “IIpo 3axmcT Bim HemoOPOCOBICHOT KOHKYpEHIi”
HENMPaBOMIPHAM BUKOPHUCTAHHSIM TOBApy iHIIOr0 BHPOOHWKA € BBCICHHS Y
rOCIOIAPCHKUH O0Ir ITiJi CBOIM MO3HAYEHHSM TOBApy IHIIOr0 BUPOOHMKA HUISTXOM
3MiH YH 3HATTS MO3HAYCHb BUPOOHHUKA Oe3 JI03BOJTy YIIOBHOBAKEHOT HAa TE OCOOH.

e camocriiiHuii cKJIaj NPaBONOPYIICHHS, SKE MOXXe OyTH BUYMHEHE
HIIIXOM, HaNpUKIaJ, MiAMIHM MEHII BiJOMHM TOBapoM OUIbII BiJIOMOTO TOBapy
abo ToBapoM Tipioi siKocTi ToBapy Kpamoi sikocti. Take mpaBonopylieHHS He
TIIBKHM BBOJWTH B OMaHY CIIOXKHBaya, aje 1 mopyurye nqobpe iM's ToBapy i IUIOBY
penyTaiio BUpPOOHHMKAa ab0 MmocTavaibHUKA ToBapy. Taka “migMiHa” TOBapy €
HEeJ0OpOCOBICHOIO ~ KOHKYpPEHII€I0,  HaBiTh  SKIIO  IIpU  LBOMY  He
BUKOPHCTOBYBAJIMCh YyXXKHH TOBapHUI 3HaK a0o (ipMOBe HaliMEeHyBaHHSI.

KoniloBaHHAM 30BHIIIHHOr0 BUTJISIAY BHPOOY BBaXXKA€THCS BiATBOPEHHS
30BHIIIHBOTO BUIIALY BUPOOY iHIIOTO Cy0'€KTa TOCIIONAPIOBAaHHS i BBEJCHHS HOTO
Y TOCTIOAAPCHKH 00ir 6e3 0HO3HAYHOTO 3a3HaueHHS BHPOOHHKA KOIIii, IO MOXKe
MPU3BECTH 1O 3MINIyBaHHS 3 MJISUIBHICTIO IHIIOTO Cy0'€KTa TOCIIONAprOBaHHS
(crarTs 6 3akoHY).

®dopma, MaMIOHOK 9d po3dapOyBaHHs, ad0 iX MOEIHAHHS, SIKi BU3HAYAIOThH
30BHIIIHIA BHUIIAI TMPOMHUCIOBOTO BHPOOY 1 MpH3HAYEHI Ui 3aJ0BOJICHHS
SCTEeTUYHUX Ta EPrOHOMIYHHMX TOTped, € 00'€KTOM IPOMHCIIOBOIO 3pasKa.
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Konkypenthe mpaso €C

BimmosimHo mo 3akony Ykpainm “IIpo OXOpoHY IpaB Ha MPOMHCIIOBI 3pa3Ku’,
MPaBO BJIACHOCTI HA IPOMHUCIIOBHH 3pa30K MiATBEPIKY€ETHCS MTATCHTOM, SIKUH HaJae
HOro BIACHWKOBI BHKIIIOYHE INPAaBO BHUKOPHCTOBYBATH IIPOMHCIIOBHI 3pa3oK Ha
CBilf po3cyn i mpaBo 3a0OPOHSATH IHIIMM OCO0aM BHKOPHCTOBYBATH 3pa3ok 0Oe3
Horo 103B0Iy.

CkJaim paBOTIOPYIIeHb, IepeadadeHi CT. cT. 5 1 6 3akoHy, BKIFOYAIOTH i,
10 BBOZASTH B OMaHY CIIOKMBAdiB i iHMIMX OCi0 BIJHOCHO XapakTepy, CIocoly i
MiCIIsl BATOTOBIICHHS, CIIO)KMBYHX BIACTHBOCTEH, SIKOCTI TOBapy.

3rigno 3i cr. 7 3akony “IIpo 3axucT Bix HemMOOPOCOBICHOI KOHKYpEHIIi”,
NMOpPiBHSIIbHA peKJIaMa — [i€ peKiiama, L0 MICTUTh ITOPIBHSHHS 3 TOBapamH,
poboTaMu, TMOCIyramMH 4Yd JiSUTBHICTIO 1HIIOTO Ccy0'ekTa rocropaaptoBaHHs. He
BU3HAETHCSl HEMPABOMIPHUM MOPIBHSHHS Y PEKJIaMi, SIKIIO0 HaBeJIeHI BIJIOMOCTI PO
TOBapH, poOOTH, MOCIYTH MiATBEPKEHI (paKTHYHUMH JAHUMH, € JOCTOBIPHHMH,
00'€KTUBHUMH, KOPUCHUMH JJIs iIHPOPMYBAHHS CIIOXKHBAYIiB.

Takum uMHOM, cama 1O c0OI MOPIBHSUIbHA peKJiama TMpaBOMipHA, a
HENpaBOMIPDHUM MOXX€ OyTH BH3HAHO MOPIBHSHHS B pEKIaMi, SKIIO HaBeleHI
BIZIOMOCTI TpO TOBapu, pOOOTH, TOCIYTM HE MiJTBEP/UKYIOTbCS (aKTHUHUMHU
JaHUMH, € HEJOCTOBIDHUMHM, HEOO €KTMBHMMH Ta HEKOPDUCHUMH  JUIS
iHpOPMYBaHHS CIIOYKMBaYIB.

3. CTBOpeHHA nepewkKoa nignpueMLUSSM y Nnpoueci KOHKypeHUil

CTBOpEHHS NepenKo] cy0'ekTaM rocroJaploBaHHs y Mpoeci KOHKYpeHIii
Ta JOCSTHEHHsS HENPaBOMIPHUX IepeBar y KOHKYpeHLii € JApYruM BHIIOM
NPaBONOPYIIEHb, IO BHU3HAIOTHCS 3aKOHOM HEIOOPOCOBICHOI KOHKYPEHIIIEO
(rnaBa 3 3akony “TIpo 3axucT B HEMOOPOCOBICHOT KOHKYPEHIIIT”).

3aKoH Ha3MBa€ BiciM CK/IaliB NpaBonopyuleHb Ha3BaHoro Buay. Le:
- IMCKpeaMTalis cy0'ekTa rocrolaploBaHHS;

- KYHBIA-TIpOJAXX TOBapiB, BUKOHAHHA poOIiT, HaJaHHA MOCIYT i3
NPHMYCOBHM aCOPTHMEHTOM;

- CXWJIEHH# JI0 OOMKOTY Cy0'€KTa TOCIOaPIOBAHHS,
- CXWJICHHS NOCTadaJIbHUKA 10 AUCKPUMIiHAIT TOKYIII (3aMOBHHUKA);

- CXWIEHHS Cy0'€KTa TOCHOZApIOBaHHA IO pO3IpBaHHSA JOTOBOPY 3
KOHKYPEHTOM;

- HiI[KyH HpaHiBHI/IKa InocradyaJlbHUKa,
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- TOKYI IpariBHAKA TOKYIIS (3aMOBHHKA);
- JIOCSTHEHHS HEMpPaBOMIpHUX IepeBar B KOHKypeHtii (cT. cT. 8 — 15).

B ocraHHI pokH ypi3HOMaHITHWIAcS CTPYKTypa MOPYIIEHb Y BHTILANI
HeZIoOpOCOBICHOT ~ KOHKYpEHILii, BHSBICHUX Ta  NPUIAHCHUX  OpraHaMu
AnrumoHononbHOro Kowmitery. IlopiBHSHO 3 moOmepemHiMH pOKaMH 3pocia
KUTBKICTh TIOPYIIEHb y BUTIISIII HEZOOPOCOBICHOT KOHKYPEHIIT INITXOM CTBOPEHHS
HEepeIKo]] MNPUEMIIAM y MPOLeci KOHKYPEHMLIl Ta JOCSATHEHHS HelnpaBOMIipHUX
mepeBar y KOHKypeHmii. [cTOTHO 30impImmiacs KiTBKICTh HOPYIIEHb Y BHUIIIAII
JOCSTHEHHS HETIPAaBOMIPHUX ITepeBar y KOHKYPEHII] NIUIIXOM HOPYIICHHS YHHHOTO
3aKOHO/IaBCTBA.

Iokasosor € cnpasa npo HedobpocogicHy KOHKYperyito 3 6oky 3AT "A.".
Jlokasosa 6asa yiei cnpasu IPYHMYEMbCS HA BCMAHOGIEHHI | 3A3HAYEHHI Y
nocmanosi 8iOnogioell HA NUMAHHA: AKI KOHKpemHi nepegazu Oyau OmMpumaui
cyO'ekmom 20Ccno0apro8ants,; AKUM RUCLMOBO OQOPMIEHUM pilueHHAM OY10
niomeepoiceHo nopyulents cyb'exmom 20CN00apIOBaHHSA YUHHO20
3aKOH00ABCMBA; AKUN NPUYUHHO-HACAIOKOBUL 36'S130K ICHYE MIdIC NOPYUEHHAM
YUHHO20 3AKOHOO0ABCMBA | OOCACHEHHAM HeNnpasoOMIDHUX nepegaz y KOHKYpeHyii,
Yu € opean, Wo NPUUHAE PilleHHA NPO NOPYUIEHHs CY0'€EKmoM 20CnO0aproGants
YUHHO20 3AKOHOOABCMBEA, HACNPABOI KOMNEMEHMHUM OP2AHOM.

Jlo Kuigcbkoco micvkoeo 6i00inenHs AHMUMOHONOAbHO20 KOMimemy
3gepuynace uuska ATII, npusammuuil nionpuemeysv L. (hadani — 3aaenuxu) i3
3aa6amu npo me, w0 HA Mapwipymax, 0e oMU OYIU BUSHAHI NePEeMOICYAMU
KOHMKYpCY Ha Nepese3eHHsi NAcCAdiCupie asmomoOiLIbHUM MPAHCROPMOM i YKIAAU
docogopu 3 Vmpaeninuam  mpancnopmy  Kuiscokoi  micekoi  OepowcasHol
aominicmpayii, nouano 30iUCHI8AMU nepese3eHHs. NACANCUPI8 MIKpoasmoobycamu
3axkpume axyionepre mosapucmeo "A" (naoani — 34T "A.").

Ynpaeninna mpancnopmy Kuiscvrkoi micekoi Oepowcadminicmpayii sk
0eporcasHull OpeaH, HAOileHull 8i0NOBIOHOI0 KOMNEMeHYIEr, NPUUHALO DIUeHHs,
AKuM OY10 niomeepodiceHo axm 30ilCHeHH OesKUMU NePeGi3HUKAMU, 6 MOMY
yucni 34T "A.", nepegezenv nacascupie mikpoasmobycamu Ha Mapupymax, sKi
32I0HO 3 NPOMOKONLHUMU PIUEHHAMU MUMUACOB020 KOHKYPCHO20 KOMIimemy
HAOAHI IHUWUM Nepesi3HUKAM.

Bracnioox 6uumnenozo nopywienHs npasuil nepege3eHv NAcadCupié Ha
NOCMIUHUX — (IMAKCOMOMOPHUX) — aB8MOOYCHUX — MAPUWIPYMax, NiOmMeepo#CeHo2o
Hakazom Ynpaeninua 6i0 16.12.97 Ne 1, 34T "A." ompumano uenpagomipi
nepesazu y KOHKypeHyii, a came:
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KiIbKICMb  MIKpOA8mooOycie HA Mapupymax, HNOYAmoK, 3aKiHYeHHs md
po3knad ix pyxy Oyiu HepeclaMeHmMOo8AHUMU I, K HACAIOOK, He MO2uu
KoHmponosamucy Ynpasuinuam. Lle oaeano moxciugicme 3AT"A." 30iticniosamu
nepesesents naca)cupié 6 200uUHU IHMEHCUBHO20 NACANCUPONOMOKY I 3HIMamu
Mikpoasmobycu 3 mapuwpymié 8 200uHu [ OHI, KOJU  IHIMEHCUBHICMb
nAacaj;cuponomoKy Hu3bKd, 6 Mou 4ac AK iHwi nepesisHuku 6y 30008'a3aHi,
32i0HO 3 YKIaOdeHuMu 002080pamu 3 Ynpaeuinuam, 30iliCHIO8AMU Nepede3eHHs
nacasjcupie MinbKu Ha 3ameepoNCeHUx Mapuipymax 6i0no08ioHO 00 3ameepOICeHUx
epagixie pyxy. B pezyiemami yvoco 3AT "A." ompumysano ododamrkosuii
npubymox;

3AT "A." npayrosano nHa mapuipymax 6e3 y32003cenHs ix 3 Ynpaeninnam
Leporcasmoincnexyii I'V MBC Vkpainu y m. Kuegi i ne cniauysano HanedicHux cym
30 Y3200%4CeHHA Mapuwpymis, K nepedbaueno posnopsaoxcenusam Kuiscvroi micvroi
deporcasroi aominicmpayii 6io 03.02.97p. Nel18;

giocymuicms 002080pY, AKUM nepeddbauena 36imuicme neped Ynpasninuam
(womicsauni 36imu npo cymy HAOAHUX NOCILYE HACENeHHIO, KiIbKIiCmb nepese3eHux
nacascupie, KiibKicmb 6UKOHAHUX pelicig), odoszsonsina 3AT "A." exomomumu
J00CbKI 1 (hinancosi pecypcu 3 NOOANLWUM X CRPAMYBAHHAM HA THWI Yii.

Anumumonononvhuu xomimem xeanigixysas 0ii 3AT "A." 3a cmammero 15
3axony Yxpainu "llpo 3axucm 6i0 He0obpocogichoi KOHKYpenyii" Ak docsaeHenHs
HeNnpagoMIipHux nepeeaz y KOHKypeHyii iIOHOCHO THWUX 20CNO0APIOYUX CY0'€EKmis
(nionpuemyis) wiiaxXom NOPYUIeHHs. YUHHO20 3AKOHOOABCMEBA, siKe NIOMBepOdiceHe
DIUeHHAM 0epAHCABHO20 OP2aHy, HAOLNEHO20 8ION0BIOHOI0 KOMNEMEHYIEN.

3a euunene nopywenna na 3AT "A." naxnadeno wmpag y pozmipi 54000
epH. [15].

HaiimommpeHnimiM B mpakTuii YKpaiHM NpaBONOpPYLIEHHSM, IO CKJaJae
CTBOPEHHS INEPEIIKO]| MIANPUEMISIM Y KOHKYpEHLil, € TuCKpeaIuTalis cyd'ekra
rocnofgapwoBanHa. BoHa Bu3HaueHa B cT. 8 3aKoHY SK NMOIIUPEHHS Y OyAb-sKiit
(hopMi HeTIpaBIUBHX, HETOYHNX 200 HEMOBHUX BIIOMOCTEH, MOB'SI3aHUX 3 0COO0I0
YU JiSTTBHICTIO Cy0'€KTa TOCIIONapIOBAaHHSA, SKi 3aBAaIH a00 MOTIIH 3aBJaTH IITKOIN
IIUTOBIH perryTartii cy0'ekTa TOCTIOAapIOBaHHS.

JioBOO peryTarii€ro BBaXKaeTHCS OIiHKa MPOodeciitHuX SKOCTEH, CyCITiIbHa
OIIiHKa JiSTPHOCTI TOCIIOAApIOI0YOTo Ccy0'eKTa Ta Horo mpoaykiii (ToBapis, pooir,
HOCHIYT), M0 HabyTa MpOTATrOM TPUBAJIOTO Yacy.

OTxe, IUCKPEIUTALIIO MiIIPUEMIIT MOXKHA BH3HAYHTH SK Mii, MOB'SI3aHi 3
MOIIMPEHHSIM HETPaBANBUX, HETOYHUX a00 IMEePEeKPYUEHUX, HETOBHUX BIJIOMOCTEH,
10 3JaTHI 3aBAATH IIKOIU CYCIIUTBHIHN OIiHII HOTO TpoQeciiHOl AisITHHOCTI.
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Buxopsuu 3i 3MiCTy 3aKOHY, BUHA MPABOIMOPYIIHHUKA Ta HASBHICTH LIKOJH
UL TUTOBOi  pemyTamii MiANPHEMI)T BHACHIOK HOTO JUCKpeAWTamii HE €
HEOOXiJHUMH €JIEMEHTAMH CKJIaJly mpaBornopyiieHHs. JlocTaTHhOIO € cama
MOJKITUBICTE 3aBIAHHS IITKOJIH.

XapakTepHUM TNPHKIAJOM IPUIMHEHHS MPaBONOPYLICHb, L0 CKJIANAIOThH
CXHWJICHHS 10 GOMKOTY TOCHOApIOIOYOro cy0'ekTa, € ClipaBa Ipo HeloOpPOCOBiCHY
KOHKYpEHIIito 3 00Ky f. meHTpansHOi anTekn (XMeIpHUIBKA 00T.).

Xmenvhuyvka upodHuuo-xomepyiuna Gipma "IL", oomum i3 eudis
JdisnvHocmi  AKoi € peanizayis  iKAPCbKUX 3acobis, yKuaia 00208ip 3
PAtiCNOJNCUBCRINKOIO NPO OPEHOY NPUMIUEHHA N0 anmeyHull KIOCK ma 36epHyNacs.
6 patioepacadminicmpayiro 3 KIONOMAHHAM Npo eiokpummsa y cmm. A. ¢inii
anmexu ¢ipmu.

A. yenmpanvha anmexa, AKa € €OUHUM NIONPUEMCIBOM 13 3abe3neueHHs
HaceNeHHs JTIKYBANbHUMU npenapamamu 6 mexcax A. paiiony XmenvHuybkoi
obaacmi, Hanpasuna Ha 8 adpec, 8 MOMY YUCHL 00 OP2AHI6 0epIHCABHOT 61a0U MaA
Micyegoeo camospsa0y8ants, cy6'ckmie 20CNO0APHOSAHHA DAUOHY, TUCT, AKULL
micmug 6e3niocmasHe mMeepON’CeHHs, WO Npu GIOKpummi NpueamHoi anmexu
YeHmpanvHa anmexka He 3Modce (QYHKyiomyeamu I ye 3a80acmb  WKOOU
CROJNCUBAYUAM.

Jlucmom 0o pationnux opeanié enaou A. yemmpanibHa anmexa Mo2nd
CNOHYKamu 00 po3ipeanHs 002080py midxc A. paiicnoscuscninkoo ma @Qipmoro
"[1.", c60im nomeHyiiHuUM KOHKYPEHIMOM.

it A YeHmpanbHoi  anmexu XmenvHuybkum 8I00LIeHHAM
AumumonononvHozo Komimemy keanigpikosarno 3a cmammero 10 3axony Yrpainu
"llpo 3axucm 6i0 HeO0OPOCOBiCHOI KOHKYpeHyii” AK cxunenwHs 00 Ootkomy
20Cn00apioyo20 cyo'ekma WIAXOM CHOHYKAHHA KOHKYDEHMOM [HWioi ocobu 0o
8I0MOBU IO B8CMAHOBIEHHA O0208IPDHUX 38'A3KI8 13 YUM 20CNO0APRIOYUM
cyb'exkmonm.

Ha yenmpaneny anmexy naxnaoeno wmpagh y posmipi 530 epn. [lopywenns

NPURUHEHO, WMPAagh CRAAYEHO.

4. HenpaBoMmipHe 36MpaHHSA, PO3rosioeHHA Ta BUKOPUCTaHHA
KOMepUinHOI TaEMHULUI

HenpaBomipHe 30upaHHS, PO3TOJOMICHHS Ta BUKOPHCTAHHA KOMEPIIIHHOI

TAEMHHLI € TPETIM BHIOM IPABOIOPYIICHb, [0 BH3HAIOTHCS HEIOOPOCOBICHOIO
KoHKypeHmier (I'1aBa 4 3akony).
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BiH BKJIIOYa€ YOTUPH CKIIA M IPABONOPYIICHB!
- HempaBoMipHe 30MpaHHSI KOMEPUiHHOT TAEMHHIIL;
- pO3roJIOLICHHS KOMEPLIHHOT Ta€MHULI;
- CXWJICHHS JI0 PO3TOJIOIIECHHS KOMEPLiHOI TAEMHHIII;
- HeIpaBOMipHE BUKOPHCTaHHS KOMEPIIIHHOI TAEMHUIII.

BusHaHHS HEIOOPOCOBICHOIO KOHKYPEHIIIE€I0 BKa3aHUH il cIipsMOBaHO Ha
3aXUCT KOHTPAKTHUX 1 KOHQIACHIIIHNX MAPHEMHUIBKAX BITHOCHH 1 IPYHTYETHCS
Ha KUTBKOX OCHOBHHX TIOJIOKEHHSIX: TIOPYIISHHI KOHTPAKTY a00 KOH]iIeHIiHHOCTI
BIJTHOCHH, HEHAJIIE)KHOMY 3aco0i BCTAaHOBIICHHA KOMEpPIHHOI TaeMHHUII 1 11
PO3TOJIONICHHS; HEMPABOMIPHOMY PO3KPHUTTI ii iHmmMu ocobamu. KoudineHmiiHi
BITHOCHHH MOJXYTh ICHYBaTH MDK WIINPUEMIIEM 1 HWOTO TpaliBHUKaMH, MK
mapTHepaMH B MIANPHEMHHITBI, MK MOPHUINYHOI 0c000I0 — cy0'eKTOM
MiAPUEMHUIBKOT JISUTBHOCTI 1 HOTO CIy)KOOBHMH 0CO0aMH, a TaKOX MK
MiATPUEMIIEM 1 iHITUMHA KOMEPIIHHUME 1 HEKOMEPIIHHIMH KOHTPareHTaMH.

He Oynp-ski mianprueMHUIIBKI BiTHOCHHA 00OB'SI3KOBO € KOH(IACHIIITHUMH.
He Oyap-sika iHpOpMaris, po3kpuTa B KOH(IICHIIIHHNX BiTHOCHHAX, 000B'SI3KOBO
CKJIA/Ia€ KOMEPIifiHy TaeMHHII0. TOMY Ba)XJIMBO BCTAHOBHTH, LIO CKJIQ/IAE 3MICT
KOMEpIIIIHOT TAEMHHII.

KomepriitHa TaeMHHII WiANPHEMCTBA — I BIZOMOCTI, TOB'S3aHi 3
BUPOOHHUIITBOM, TEXHOJOTIYHOIO iH(pOpMaIi€o, YHpaBIiHHAM, (QiHAaHCAaMH Ta
IHIIOIO ~ MISUTBHICTIO  MANPHUEMCTBA, IO HE € JePXKAaBHOI TaeMHHIEIO,
posroJyomieHHsT (Tepefada, BHUTIK) SKHX MOXE 3aBIAaTH IMIKOOM HOTO iHTepecam.
Ckmazx i oOcsT BiIOMOCTEH, IO CTaHOBIATh KOMEPIIHHY Ta€MHHIIO, MOPSIAOK X
3aXUCTy BH3HAYAETHCS KepiBHHKOM miampuemctBa (cT. 30 3akony Ykpainu “TIpo
mianpueMcTBa B YKpaiHi”).

Ilepenmix BimoMocTel, IO HE CKIAJAIOTh KOMEPIIHHOI TaeMHUII,
BusHaueHnit y Ilocranosi KaGinery MinicTpiB Ykpainu Big 09.08.93 p. Ne 611.
TakuMU BiIOMOCTAMU €:

- YCTaHOBYI JOKYMEHTH, JOKYMEHTH, IO [O3BOJISIIOTH 3aliMaTucs
T ATPUEMHHUIBKOIO MisUTBHICTIO 1 1l OKpeMUMH BUIaMU;

- irdopmaris 3 ycix ycTaHOBIEHHX (OopM IeprkaBHOI 3BITHOCTI;

- nmaHi, HEOOXigHI JUI1 TEpPEeBipKH MPaBWIBHOCTI HapaxyBaHHS 1 CIUIaTH
MMOJATKIB 1 IHIINX 0OOB'SI3KOBHX IIJIATEKIB;
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- BIJIOMOCTI IIPO YHCENBHICTH 1 CKJIaJ MPAIOI0YHX, PO IX 3apoOiTHY ATy
B HUTOMY i 3a mpodecisiMi Ta MOcagaMHd, a TaKoXXK HasSBHICTH BUTBHUX
POOOUNX MicIIb;

- TOKYMEHTH IpO CIUIATy MOJATKIB 1 iHITMX 000B'SI3KOBHX IIATEXKIB;
- JIOKyMEHTH IIPO IUIATOCIIPOMOKHICTB;

- BIIOMOCTI TpO y4acTh IOCAJOBHX OCi0 MiANIPHEMCTBAa B KOOIEPATHBAX,
MaJnX MiATPHEMCTBAX, COI03aX, 00'€THAHHAX 1 IHIINX OpraHi3almisx, oo
HE 3aiMaroThCs MiANPHEMHHUIIBKOIO TisUTBHICTIO;

- BIZOMOCTI, IO BIANOBIZHO 7O YHMHHOTO 3aKOHOJABCTBA I IATalOTh
OTOJIOLIEHHIO.

KomepiiiiiHa TaEMHHIIS HE € 3arajbHOBIJOMOIO 200 3araibHOAOCTYITHOIO Ha
3aKOHHHX ITiJCTaBaX; BiAMOBIIHAM YMHOM BH3HAYCHA, 1 MiIIPHEMCTBO BIXKHBAE
HaJIe)KHUX 3aXO[liB 10 30epexeHHI0 ii KOH(DIOeHIIIHHOCTI; BOHAa HE € JNepKaBHUM
CeKPETOM 1 HE 3aXUINAEThCS ABTOPCHKUM 1 MATEHTHHM MPABOM; HE CTOCYETHCS
HEraTUBHOT MiSUTBHOCTI MIiJANPUEMCTBA, 3[aTHOI 3aBIATH IIKOIH CYCHUIbCTBY
(mopymeHp  3aKkOHIB, Hee(eKTHBHOI pPOOOTH, aIMiHICTPAaTUBHUX MOMMIIOK,
3a0py/JHEHHS] HABKOJMIIHBOTO cepefoBHina Toio). KomepiiiitHa TaeMHHII Mae
nificHy a0o TOTeHHiHYy MiHHICTH caMme depe3 i HEeBiOMICTH TpeTiM ocodam,
BIZICYTHICTh BUTBHOTO JOCTYITy O Hei Ha 3aKOHHIH IMiJCTaBi; BIacHUK iH(opMarii
MIOBHHEH MIPUHMATH MipH 10 OXOPOHH 11 KOH(DIICHIIIHHOCTI.

Haii0inpm xapakTepHIMH BiJOMOCTSAMH, IO CKIQJalOTh KOMEPIHHY
TAEMHUITIO BiONOBIZHO 1O 3apyOKHOTO 3aKOHOIABCTBA, € BIJOMOCTI TIPO
BUPOOHUIITBO, YIIPABIiHHS, TUIAHA PO3BUTKY MiAIPUEMCTBA, Hapaau, (piHaHCH, CTaH
PHHKY, TTapTHEPIB, MEPEroBOpH, KOHTPAKTH, IiHH, CTBOPIOBAHI HAYKOBO-TEXHIUHI
JOCSTHEHHSI, BIIACHY Oe3IeKy MiAPHEMCTBA.

OTxe, HEOOXINHUMH KpUTEpiAMH JUIS BimHeceHHS iHQopmamii 1o
KOMEpIIIIfHOT TaEMHUIII 3 METOIO 1 3aXHCTy 3aKOHOJABCTBOM € Taki: iH(popmartis €
HEIOCTATHBO BiIOMOIO TPOMAJICHKOCTI; BIIACHUK iH(OpMaIii 3TaTHIIA Ofep KyBaTH
npuOYTOK 3 BHKOPHCTaHHA Wi€l iHQopmarii; iHpopMalis € KOPHUCHOIO; BIACHUK
iH(popMarii BXHUBa€e 3aX0/iB IS i1 3aXHCTYy.

BinmosimHo mo c1.16 3akony Ykpainu “Ilpo 3axwcT Bin HemoOpOCOBiICHOL
KOHKYpEHLIT” HempaBOMipHMM 30MpaHHsIM KOMepUiiiHOT TAEMHHUIII BBOKA€ETHCS
JMOOYBaHHS MPOTHIIPABHAM  CIIOCOOOM  BIOMOCTEW, MO0  BIAMOBIAHO 0O
3aKOHOJIaBCTBA YKpalHU CTaHOBJIATh KOMEPIIHHY TAEMHHMIIO, SIKIIO 1€ 3aBJAJI0 YH
MOTJIO 3aBJIaTH IIKOJHU CY0'€KTY rOCTIOAapIOBAHHS.
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HenpaBomipHUM BBa)KaeThCsl 30MpaHHS KOMEPLIHHOT TAEMHHUII HE3aJIEKHO
BiJl TOTO, SIKHUM CIIOCOOOM 3[iHICHIOBAIMCEH TIPOTHITPABHI [Jil: KpaaiXkKa TOKYMCHTIB,
MiICTyXOBYBaHHS pO3MOB, OfIep KaHHs TaKMX BiJOMOCTEH BiJ 0ci0, IO BOJIOIIIOTH
HUMH, 33 IUIaTy TOW[O. AJsie OOOB'SI3KOBHUM € BCTAHOBJICHHS (DaKTy 3arloisHHS
HIKOJIM MiJNPHEMITO 200 MOMNIIMBOCTI ii 3anoaisiHus. [1Ikoxa MOXke BHCTYNaTH 5K Y
BUTJISII  BUTpAT, 3arpaT Ha 3HIDKCHHS IMIKIUIMBAX  HACHiAKIB  TaKoOTO
MPaBOTIOPYIICHHS, TaK i y BUTIIAAI HEOJIEPKAHUX OXOMIB (30UTKHU BiJ 3HIKCHHS
peaiizarii mpoyKiii a0 3HMKEHHS MTOTUTY Ha TIOCITYTH).

Po3srosiomieHHsiM KoMepuiiiHOI TaeMHMII € 03HaOMIICHHS iHIIOI ocoOn
0e3 3rojau 0coOH, YIOBHOBaXKCHOI HAa T€, 3 BIJIOMOCTSIMH, IO BIiAMOBIIHO 1O
YHHHOTO 3aKOHOJIABCTBA YKpalHH CTaHOBJIATH KOMEPIIIHY TaEMHHIIO, 0CO00I0,
SKiH 111 BitoMocTi Oyiu JOBIpeHi y BCTAHOBJIEHOMY HOPSAKY ab0 CTalu BiIOMI y
3B'A3KY 3 BUKOHAHHSIM CITy>KOOBHX O0OOB'SI3KiB, SIKIIO L€ 3aBJAJI0 YH MOTJIO 3aBAaTH
mkoau cy0'ekty rocmonaproBanHs (ct. 17 3akony). [lim po3rosiomieHHsIM CIuif
PO3YMITH SIK HE3aKOHHE 03HAMOMIICHHS IHIIKUX OCI0 3 BIJOMOCTSMH, IO CKJIAJIAI0Th
KOMEPIIiiiHy TAEMHHUIIO, TaK 1 CTBOPEHHS 0C000F0, SIKiH I1i BIZIOMOCTI CTallk BiOMI
(y 3B's3Ky 3 mpodeciitHor abo cayk00BOIO MisTbHICTIO 1 sika MOBUHHA 30epirat ix
B TAEMHHUIII) YMOB, CIPHUSATIMBHUX ISl O3HAHOMIICHHS 13 HUIMHU CTOPOHHIX oci0. [lo
TaKMX OCI0 HajeaTh NpaliBHUKH NPAaBOOXOPOHHUX OpPraHiB, OaHKIBCHKUX
YCTaHOB, ITOJIATKOBUX OpraHiB, OpPraHiB BJaJ¥ 1 yIpaBIiHHSI, a TAKOXK iHIII 0coOwu,
SIKi BIAMOBIJTHO JI0 3aKOHOJIaBCTBA MAIOTh ITPAaBO 3HAHOMHTHCS i3 BIZIOMOCTSIMH, IO
CKJIJIAIOTh KOMEPIIHHY Ta€MHUIIO, a00 MaloTh JOCTYH J0 TaKUX BIiJOMOCTEH 3a
xapaktepoM npodeciiiHux abo ciyk00BHX OOOB'S3KIB, II0 BUKOHYIOTHCS HUMH.
3aco0u pO3roJIONICHHST KOMEPIIIHHOT TaeMHUII (MOBIIOMIICHHS iHIINM ocobam, B
3aco0ax MacoBoi iH(opMaIlii 200 IHIIUM YUHOM) 3HAYCHHS HE MAKOTh.

CrnoHykaHHsI 0co0H, SIKiii OyJIM JIOBIpEeHI y BCTQHOBIICHOMY IOPSIKY abo
CTalM BiZIOMi B 3B'I3Ky 3 BUKOHAHHSIM CIY>KOOBHX OOOB'SI3KIB BiZIOMOCTI, IO
BIJITIOBIZIHO /IO 3aKOHO/JABCTBA YKpAiHM CTAHOBJATH KOMEPIIHHY TA€MHHIIO, 0O
PO3KPUTTS LUX BiIOMOCTEH, SIKIIO 1€ 3aBJaJI0 YM MOTJIO 3aBJaTH MIKOJAU CY0'eKTy
TOCIIOJAPIOBAHHS, BH3HAETHCSH CXWJIEHHSM /10 PO3roJIOIIEHHS KOMepuiiiHol
Taemuuui (cT. 18 3akony).

3rigHo 3i cT. 19 3akoHy, HeMpaBOMIpHHM BHKOPHCTAHHAM KOMepPUiiHOT
TAEMHHUI € BIPOBAPKEHHS y BUPOOHMITBO ab0 BpaxyBaHHS Mijl 4ac TUIaHyBaHHS
4K 3IHCHEHHS MiANPUEMHHUIBKOT MisTIBHOCTI 0€3 J03BOJIy YIOBHOBRXKCHOT HA TE
0co0M HEMpaBOMIPHO OTPHUMAHUX BIJOMOCTEH, IO CKIAJA0Th BIAMOBIIHO O
3aKOHOJIAaBCTBA YKpaiHU KOMEPIIHY TAEMHUIIIO.

Ilpuknadom € cnpaéa npo HenpasomipHi 0ii 3 60Ky GUPOOHUUO-
eocnooapcvkozo yenmpy "I1." (/lvsiscoxa o611.).
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Bupobruuo-cocnooapcekuii yenmp "I1." (dani — BI'L] "IL") euxounye
pobomu 3 peMOHMY eHepeemuiuHo20 YCMAMKYS8aHHsL HA AMOMHUX MA MEeNnio8ux
enexkmpocmanyiax Ykpainu. ¥V 1998 poyi BI'L] "I1." npu pemonmi peaxmopa na
Xmenonuyoxiti AEC  suxopucmas 6e3 003601y mexHiuHy OOKyMeHmayiio,
po3spobaeny BAT "JI.", wo 6yna komepyitiHoro maemMHUYer 0CManHb02o.

ITio uac posensady cnpasu miowe BAT "JI." ma BI'L] "IL." 6yra ykiadena
mMuposa yz2o0a, 32iono 3 saxoro BII] "I1." oniamue eapmicme nakema OOKyMeHMI8
HA PeMOHmM peakmopa 8i0N0GiOHO20 Muny.

it BI'I] "I1." Jlesigcokum 6iodinenuam Komimemy keanighikosano 3a
cmammero 19 3axony Vrpainu "llpo 3axucm 6io Hedobpocosichoi koHKypenyii" sk
HeNnpagomipHe GUKOPUCMAHHA KOMepyilHoi maemHuyi 0e3 003801y Ha me
VYNOBHOBANCEHOT 0COOU.

Ha nopywnuka naxnadeno wmpagh y posmipi 1047epn. llmpag cnaaueno

[16].
5.CaHkuii 3a HeAOOPOCOBICHY KOHKYpPEHLit0

3rigao 31 cr. 20 3akony VYkpainm “IIpo 3axmcT Bim HeZOOpPOCOBICHOT
KOHKYPEHIIiI’, BUMHEHHS Iiif, BH3HAYEHMX 3aKOHOM SK HemxoOpocoBicHa
KOHKYPEHIIis, TATHE 3a CO0O0I0 HAKJIaJAeHHS AHTUMOHOMOJBLHUM KOMITETOM
Yxpainu mrpadis, nependbaueHNX 3aKOHOM, a TAKOXK aAMiHICTPATHBHY, IUBLIEHY
Ta KPUMIHAJIBHY BiANIOBINANBHICTh Y BHIIQJIKAX, MepeadadeHuX 3aKOHOIaBCTBOM.
3a BUMHEHHSA Jild, 10 BU3HAKOTHECA HETOOPOCOBICHOK  KOHKYPEHIIIEIO,
3aKOHOJJAaBCTBOM IIepe0adeHi CaHKIIii, [0 MAIOTh Pi3HY Taly3eBy IPHUHAJICKHICTB.

Posmip mrTpadiB i mopsmok iX OOUYMCIIEHHS 3aJeXHTh BiI cy0'ekra
NPaBOINOPYILICHHS, & caMe: BiJl TOTO, YH BiH € Cy0'€KTOM TrOCIONApIOBaHHA, YH Hi.
BurHeHHs cy0'eKTaMM TOCIIOJApIOBAaHHS — IOPHIAMYHHMH ocobamu 1 1X
o0'eTHaHHSAMU i, BU3HAYEHUX 3aKOHOM SIK HEJOOpOCOBICHA KOHKYPEHIIis, TATHE
HAaKIaJaHHI Ha HUX AHTUMOHOIIOJIEHHM  KOMITETOM  YKpaiHu, HOro
TEPUTOPIATFHAMH BiATUIEHHSIMHA IITPadiB y po3Mipi IO TPHOX BIICOTKIB BUPYIKH
Bil peamizamii TOBapiB, BHKOHaHHA pOOIT, HAZaHHA TMOCHYr Cy0'ekTa
TOCIIOJIAPIOBaHHS 3a OCTAaHHIM 3BITHHH piK, IO IepeayBaB POKY, B SKOMY
HakmamaeTbest ImTpad. Y pa3i  sgkmo oOYHMCIeHHS BUPYYKH — CyO'ekTa
TOCMOJapIOBaHHs HEeMOXXImBe a00 BHpydYKa BIICYTHS, 3a3HadeHi mTpadu
HAKJIATAlOTHCS Y PO3MIpi O M'ATH THUCSY HEOMOJATKOBYBAHMUX MiHIMYMIB TOXOIIB
rpoMangsH (cr. 21). BuuHEHHA 3a3HaYCHHX MPABONOPYIICHb IOPUANYHUMHU
ocobamu, ix 00’€qHAHHAMH Ta 00 €IHAHHSIMH TPOMAJSH, IO HE € CyO €KTaMu
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rOCMO/IAPIOBaHHs, TATHE HakiajaHHs wmTpadiB y po3Mmipi 0 JBOX THCAY
HEOIOJaTKOBYBaHUX MiHIMYMIB OXOIB rpoMasH (cTarTs 22 3aKoHy).

Bimmosimao n0 9. 1 cr. 23 3akony “IIpo 3axucT Bim HemoOpOCOBiCHOL
KOHKYpEHIiI” BYHMHEHHS [iff, IO BH3HAYCHI 3aKOHOM SK HemoOpocoBicHa
KOHKYPEHIIisl, TPOMaJITHAMH, AKi 3aiiMarOTHCS MiAMPUEMHHUIBKOIO MisIIBHICTIO 0e3
CTBOPEHHS IOPUIUYHOT 0COOH, TSTHE 32 00010 HAKJIAeHHS aIMiHICTPATUBHOTO
CTSITHEHHSI 3T1IHO i3 3aKOHOIaBCTBOM.

3rigao i3 4.l cT.164-3 KnoAll, HempaBoMipHE BHKOPHCTaHHA (ipMOBOTO
HaliMeHyBaHHsI, 3HaKa JJIs TOBApIB i TOCIYT a00 OyAb-sIKOTO MapKipyBaHHs TOBApY,
HeTpaBOMipHE KOTitOBaHHS ()OPMH, YIAKOBKH, 30BHIITHHOTO O(GOPMIICHHS, a TaK
caMmo iMiTaIlis, KOIIIFOBaHHS, IMpsME BiATBOPCHHS TOBapy IHIIOTO ITiJIIPHEMIIS,
CaMOBIJIbHE BHKOPHCTaHHS HOTO iMEeHI — TSTHE 3a cOO0I0 HAKIaJCHHS mTpady Bif
TPUILATH 10 COPOKa YOTHPHOX HEOIOJATKOBYBAaHUX MiHIMYMIB IOXOJIB IpOMasiH
3 KOH(iCKaIli€f0 BUTOTOBIICHOI MPOAYKIIii, 3HAPAIs BUPOOHHIITBA i CHPOBUHH a00
6e3 TaKoi.

BimmoBimHo mo 4.2 cr.164-3 KnAll VYkpaiHm ymmcHE MOMIMPEHHS
HeTpaBAWBUX a00 HETOYHHX BiJOMOCTEH, SKi MOXYTh 3aBIATH INKOAW MiJOBIii
pemyrariii abo MaifHOBHM iHTepecaM iHIIOTO WIiANPHUEMIE — TATHE 3a COOOI0
HakmazeHHs mTpady Bix 5 g0 9 HeomomaTKOBYBaHHX MIHIMYMIB IOXOIIB
rpomansH. [ltpad Big 9 mo 18 HeonmogaTkOBYBaHMX MIHIMYMIB JOXOIB TPOMAaJISTH
BCTAHOBIICHMHA 3a OTPUMAHHS, BUKOPUCTAHHS 1 PO3TOJOIIEHHS KOMEPIHHOT
TAEMHUII, a TaKOX KOH(]imeHmiHHOI iH(opMarii 3 MEeTOoI 3amoNiSHHS IITKOIU
IUTOBIH peryTartii abo MaifHy iHmoro mampueMirs (4.3 cr. 164-3 KnAll).

Kpuminaisna BignoBignanbHicTe mnepenbadeHa 3a  3J0YMHH, IO
HNOPYIIYIOTh BHMOTH 3aKOHOJIABCTBA MNPO 30€peEHHs KOMEpLiifHOI TaeMHUIII.
BinmosigHo g0 ¢1.230 KpumiHanbHOTO KOAEKCYy YKpalHU YMUCHI Jii, CLPsSMOBaHI
Ha OTPUMaHHS BiJJOMOCTEH, IO CKJIAJalOTh KOMEPIUIHHY TaeMHHMIIO, 3 METOI0
PO3rOJIOIICHHSI YW IHIIOTO BHKOPUCTAHHS IIMX BioMocTell (KoMmepliiiHe
HIMUTYHCTBO), @ TaKOX HE3aKOHHE BUKOPHUCTAHHS TaKWUX BIJJOMOCTEH, SIKIIO Iie
CIPUYMHUIIO ICTOTHY HIKOJAY CYO’€KTYy TrOCIOAAPCHKOi MiSUIBHOCTI, - KapaloThCs
mrpadoM BiJ JBOXCOT JIO THCAYl HEONOJATKOBYBAaHMX MIHIMYyMIiB JIOXO/iB
rpoMajisiH abo 0OMEKEHHSIM BOJII HA CTPOK JO II'SITH POKIiB, ab0 M0O30aBICHHIM
BOJIi Ha CTPOK JIO TPHOX POKIB. YMHCHE PO3TOJIONIEHHsI KOMEpLiHOT TaeMHHUILII 0e3
3ronu ii BIacCHUKA 0CO00I0, SIKil ISl TAEMHHMIIA BijoMa y 3B’SI3Ky 3 mpodeciiiHo
abo ciykOOBOIO [ISUTBHICTIO, SIKIIO BOHO BYHMHEHE 3 KOPUCIMBUX YW IHIIUX
0COOMCTHX MOTHBIB 1 3aBJAJIO ICTOTHOI IIKOJAW CYO’€KTYy  TOCHOIAPCHKOT
JUSUTbHOCTI, TATHE 3a cO0O0K KpPHMIHAIbHY BIJIMOBIAIBHICTH 3rigHO i3 €T.232
KpuminaabHOTo KOJeKCy Y KpalHu.
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LuBiNEHO-TIPaBOBOI0  CAHKIEID 3a HEIOOPOCOBICHY KOHKYPEHIIIO €
BimmkonyBaHHs 30MTKiB. 30WMTKM, 3amofisHI BHACTINOK BYMHCHHS JIiH,
BU3HAYCHUX  3aKOHOM  SIK  HeJOOpOCOBICHA ~ KOHKYpEHILs,  IIJUISraroTh
BIJIIIKO/TyBAHHIO 3a MO30BaMHU 3aiHTEPECOBAHUX OCI0 Yy MOPAIKY, BU3HAUCHOMY
IMBIJIBHUM  3aKOHO/MABCTBOM VYkpainu (cr.24 3akony “Ilpo 3axuct Bin
HeJI00pOCOBICHOT KOHKYpEHIii”).

OkpiM Bullle3a3HAYECHUX CAHKLiH rayy3eBoi npuHanexHocti 3akoHoM “TIpo
3aXHCT BiJl HEZJOOPOCOBICHOT KOHKYpeHIii” nepeadaueHo JBi crierianbHi caHKIii 3a
OKpeMi BHIH TPaBOIOPYLIEHb, 1110 BU3HAIOTHCS HEIOOPOCOBICHOIO KOHKYPEHLIIEHO.
OpHi€l0 3 HUX € aaMiHICTPaTHBHO-TIPABOBA CAHKIiSI — BHJIyYEeHHSI TOBapiB 3
HeNMpPaBOMipHO BHMKOPHMCTAHHM NO3HAYEHHAM Ta Komiii BHPOOIB iHmIOrO
cyd'ekTa rocmogaproBanHsa (ct. 25 3akoHy). BoHa 3acTocoByeThcs y pasi
BCTAaHOBJIEHHA (DakTy HENPaBOMIPHOTO BHKOPUCTAHHS UY)XHX I1O3HAYEHb,
peKIIaMHIX MaTepiajiB, YIIaKOBKH, IependadeHoro crarreio 4 3akoHy, abo ¢akTy
KOTIIOBaHHS BHPOOIB, mependaueHoro crtarrero 6 3akoHy. Llg caHKIis o3Hadae
Oe3oruraTHE BIJIYYCHHS, B TOMY YHCHIi 3 O0iry, TOBapiB, IO CTaJ H TPEIMETOM
HemoOpocoBicHOT KOHKYpeHTIIii. OcoOmmBicTIO i€l caHKMIi € 11 3aCTOCYBaHHS JTUIIE
Yy BHIIQAKY, SIKIIO MOXJIMBICTH 3MIINIyBaHHSA 3 MJiSUIBHICTIO iHIIOTO Cy0'ekTa
TOCTIO/IapIOBAaHHS HE MOXKE OYTH YCYHEHa IHIINM IILITXOM.

3rigHo 3i cT.26 3aKkoHy, y pa3i BCTAaHOBJICHHS (aKTy OUCKpeanTalii cy0'ekra
TOCIIO/IapIOBaHH AHTHMOHOIIOJNBHUM KoMiTeT YKpaiHH, HOro TepUTOpiabHi
BIJIUVICHHS] MAlOTh IIPaBO NPUHHATH pillleHHs1 Mpo oginiiine cnpocTyBaHHSA 3a
PaxXyHOK MOPYIIHMKA TNOIIMPeHUX HHM HeNpaBIMBHX, HETOYHHX ado
HEMOBHHUX BiToMocTeil y CTPOK i crmocid, BU3HAYCHI 3aKOHOJABCTBOM a00 IUM
pitteHHsIM. TakuM YHHOM, CAHKII€I € CHOHYKaHHs MOPYIIHHUKA 10 O(iliiHOro
CIPOCTYBaHHS 3a3HAYEHUX BiJIOMOCTEH 3a HOT0 3K paXyHOK.
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