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BA30BI KATETOPII MEXAHI3MY IIPABOBOTO
PETYJIIOBAHHS 3ATAJIbBHOOBOB’I3KOBOI'O
JAEPKABHOI'O COLJIAJIBHOTO CTPAXYBAHHSA

Cepeiu Cinvuensxo,
xano. pud. nayx, doyenm,
dokmopanm Hayionarvnozo ynieepcumemy

JOpuduuna axademis Yrpainu in. Apocrasa Myopoeos

Cmammas npucesuena 00CoNeHHI0 6a3068UxX Kamezopiti MEXAHIIMY NPABOBOZO PEYNIOBAHNA 3A-
2a1bH00608°3K068020 0EPHCABHOZO COUIANLHOZ0 CIMPAXYBAHHSL.

Knioyosi croBa: mexaHi3M NpPaBOBOTO PEryjliOBaHHs, HOPMA NpaBa, PAaBOBIHOCHHH, MeTa,

colliaJibHe CTpaxXyBaHHS.

eobxinuicTh 3abe3neuenHs NOCTIRHOTO

PO3BUTKY Ta BAOCKOHAJEHHS CHCTEMH

CONiaIBHOIO 3aXUCTY 3yMOBJIOE CKIAJ-
HUH XapakTep NPaBOBOI'O PEryJioBaHHs Biano-
BifIHOI cepu cycIibHUX BigHocud. JlocaiixeH-
HA Pi3HUX acNeKTiB 11bOTO PerynioBaHHS € BaX-
JIMBHM 3aBJaHHAM NpaBoBoi Hayku. Bona mae
BUNEPEKATH HOPMOTBOPYUICTh, BUSIBJATH, op-
MyJIIOBaTH Ta NPONOHYBATH BapiaHTH BUpilleH-
Hs npobieM npasa colianbHOro 3abe3neueHHs,
B ymoBax iHTeHCHBHOI 3aKOHOTBOPUOI AiAIBHOC-
Ti BaXKJIMBO 3a6e3MeUnTH HATiHUE (DyH/IaMenT
175 peOpMYBaHHS COUiaJIbLHOTO CTPAaXyBaHH4,
3asepiueHHs po3bynosu niei cucremu. CaMe To-
MY iCHY€ HarasbHa NOTpe6a noJaabIoro J0CHi-
JKeHHs1 6a30BUX KATETOPIH, 10 XapaKTePHU3yIoTh
[IPaBOBE PeryJoBaHHs colianbhoi cdepu. Kon-
UEeNTyaJbHMH MiAXiz 10 H1bOTO NMUTAHHS € 3aM0-
PYKOIO CHCTEMHOTO, IIJTAHOBOTO Ta NOCIiAOBHO-
ro (opMyBaHHA COLIaJLHOTO 3aKOHOJABCTBA.
Ak 3aznauae 0. BacuibeBa, HasIBHICTb YiTKO],
HayKOBO OOIpYHTOBAHOI KOHLENii 34aTHa 3a-
XMCTUTH IJO Tajly3b NPaBOBOIO PETYJIOBAHHS
BiJl PanTOBUX 3MiH 3aKOHOJABYOI NOJITHKH,
inmeit pamukamsroi nepefymoBu B COLUalIbHil
cepi [1, c. 17].

Mera ni€i craTTi nossira€ y nposefieHHi aHa-
Jli3y KJIIOYOBHMX €JIEMEHTIB MeXaHi3My NpaBo-
BOTO peryiioBanHs (fani — MITP) 3aransHo-
060B’AI3K0BOr0 AEPHKABHOTO COIANTLHOTO CTpa-
XyBaHHs, BMsBJICHHI 3aKOHOMipHOCTEH B3a-
eMofiii 3aco6iB [IPaBOBOIO PETYJ/IOBAaHHS Ha
KOKHIH i3 Hforo craniii.

Jocnizxennio pisHux acnektis MIIP npu-
CBstueHi Ipaili Takux yuenux, sik C. AJieKcees,
O. Abpamosa, M. Baiitin, O. Bituenko, B. l'op-
meHpoB, I0. Kpusunbkuii, O. Mannko, M. Oci-
nos, C. Caproseeka, O. Crakyn, B. llabanis,
K. llynzixos, JI. 5Biv Ta in. ¥ npasi couiajib-
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Horo 3abe3neueHHs 11i NMTaHHA JOCHIKYBAIH
H. Bonorina, M. 3axapos, O. Mauysbcbka, T. Mu-
ponosa, C. Ilpuannko, H. Craxoscbka, E. Tyu-
koBa, M. Megoposa Ta ix.

XapaKTepucTHKa NPABOBOLC peryJIOBaHHI
MaiKe 3aBXKAM Nependavae OKpeceHHsl 11eBHoi
CHCTEMH WOPUAXYHUX CIIOCOHIB i 3aco6iB BILTH-
BY, AKi y cizlani MITP ynopsakoByoTs cycnijib-
Hi BinHOCcuHY. Knacwuuui miaxia no ui€i npo6-
nemy 3akias C. Anexcees [2, c. 145, 150]. Ha-
toMmicTb /1. Kocce MIIP Ha3uBa€ CHCTEMHOIO CY-
KYITHICTIO NIPaBOBUX 3aXO/1iB, 32 ZOIIOMOTOIO AKHX
IepxaBa 3AIMCHIOE TPABOBUI BIUVIMB Ha CYC-
NiJTbHI BITHOCHHHA Y HeoOXiAHOMY it (epxasi)
Ta cCycninbeTBi Hanpsmi [3, c. 26]. Mu He Moxe-
MO NOTOJIUTUCH i3 LI€I0 TOYKOIO 30PY, OCKINbKH
3MiCT TIOHSITTS <IIPABOBUH 3axin» He Moxe 3a-
CTOCOBYBATHCS /IO MePBUHHMX 3acobiB mpaBo-
BOTO PETYJII0OBaHH3, 110 MalOTh eJeMeHTapHHuil
xapaktep. ETumMonoriynui sMicT 11boro TepMina,
BPaXxOBYIOUM 3HAUEHHS CJI0Ba «3axil», HaBele-
He y CJIOBHUKAX yKPaiHChbKOI MOBH, Ma€ O3Ha4a-
TH CYKyIHicTb Aifl a6o 3aco6iB IPAaBOBOroO Xa-
paktepy. Kpim roro, 3MicT kaTeropii «iipasoBuit
BIUIMB» € 3HAYHO IUPIUIUM, HiX MOHATTS «IIpa-
BOB€ DEryJIIOBaHHsI», TOMY Iepllie He MO>Ke BH-
KOPHCTOBYBATHCA 11 XapaKTEPUCTHUKH JIPYTroTo.

CyuacHa npaBoBa Hayka posrasgae MIIP
SIK IMHAMIUHY CHCTEMY, L0 € CKJIAZHOIO, Lijic-
HOWO ¥ CBOiX MYHKUiOHANTbHHUX mposiBax. A. AG-
paMOBa BBaXXa€, 10 NOHATTA «MeXaHi3M IpaBo-
BOTO PETyJioBanHsi» HeoOXifHO po3rasaaTH Ha-
camrnepe] Kpi3b npuaMy HOro JUHaMiku, a He
craTtHki [4, c. 8].

I MIIP, i Meron npaBOBOrO peryiiOBaHHSA
nepenbavaiotTs noeaHanHs 3acobiB BIIMBY Ha
NOBEMlIHKY YYaCHUKIB CYCNiJIbHUX BiZHOCHUH.
SIKIMo po3raanaTH CHiBBiIAHOIIEHHS <METOX
IIPABOBOTO PEryJIOBAHHA ~ MEXaHi3M IPaBOBO-
o PeryNIoBaHHA», TO HaBPsJl YU MOXHA CTBep-
JUKYBaTH TIPO MOIJIMHAHHA NEpIIOr0 APYIUM.

© C. Cinbyenko, 2012



Po3po6iieHa Teopieio NpaBa KaTeropis sarajib-
HOTO METOIY IIPaBOBOTO PETYIIOBaHHA K CYKYyTi-
HoCTi crienndivyHUX IOPHINYHO-HOPMATHBHHIX
3aco0iB BIJIMBY [paBa Ha CYCHLIbHI BiIHOCHHH,
0 MO3BOJSAE BiIMEXYBATH IPaBOBE peTyJo-
BaHHA BiA iHmMX ¢GOpM BIJIUBY HpaBa Ha CycC-
ninpHi BigHOCHHY [5, c. 62], € HepmooCHOBOO
An8 (opMyBaHHsA crenH}iTHOrO A KOXKHOI
ranysi npapa MIIP. CaMe yepe3 MexaHi3M, sIK
JMHAMIYHYy YacTHHY NPaBOBOi CHCTEMH, MOXKHA
pO3IJIAAATH polleC PaBOBOTO peryJiOBaHH:,
wo 3a6e3nedye 3a0BOJIEHHSI iHTepeciB cy6'ek-
TiB IpaBa, BiANOBiAHICTh iCHYIOUMX y CYCHiNb-
CTBi BITHOCHH ifleaJibHUM MOJeJIsIM, nepenbadve-
HUM HOPMaMH Ipasa.

OueBHAHO, MO BAKJIUBOTO 3HAYEHHS Y Xa-
pakrepuctuui MIIP HabyBae BusHauenns #oro
METH, OCKiJIbKH IPaBOBE PEryJIOBaHHA Ma€ Oy-
TH MOTHBOBaHHM i IijleCIIpAMOBaHUM. 3arajb-
Hi Ui IpaBOBOTrO perysoBaHHsA nepeadayaloThb
AOCATHEHHS CYCIIiJIBCTBOM COLiaJIbHO KOPHUCHO-
IO Pe3yJnbTaTy, CTBOPEHHS YMOB A HOro Ipo-
IPECHBHOIO PO3BUTKY [6, c. 82].

O. Manbko BBaxae, mo meroo MIIP € 3a-
6eanevenHsi He3nMEPEIKOAHOrO PyXy iHTEpeciB
cy6’exTiB 10 HiHHOCTEN, TOOTO rapaHTOBaHICTDb
iX crmpaBeNIMBOTO 3a0BOJIeHHs. Bin Bu3Havae
BiAATOBITHMH MeXaHi3M SIK' CHCTEMY MNpPaBOBUX
3ac00iB, OpPraHizoBaHMX HAROLILII TOCTiAOBHMM
YMHOM i3 METOIO NNOAO/IAHHSA NIePELIKOA, 110 CTO-
SITh HA LJISIXY 3aI0BOJIEHHS iHTEPeCiB Cy6’€KTIiB
npasa [7, c. 622, 624, 625]. Hatomicts B. Kpa-
COBCbKa 3a3Hauae, mo Meta MIIP nonsarae B To-
My, wob cyb'ekTH npasa AisUIKM BiANOBIAHO A0
TIPAaBOBHX MPURMCIB i Modesel, mob couiaibHi
npouecH BinbyBaauch y HanpsiMaX, KOPUCHHX
IUI CYCIIiIbCTBA, iepKaBH it ocobu [8, ¢. 182].

Ak 6auumo, nepmmil morasa BTiMoE Nibe-
paibHUA NiAXiA, Y UEHTPi AKOro CTOITh OKpe-
MHUH iHAMBIA, a APYrMil — BpPaXOBY€E 3araibHO-
couiaznbHi iHTepecH, Mo 3HaHIIIKN BimoOpaxeH-
HA y npaBoBUX HopMax. Ha namy nymky, came
A Mozeb nputamanHa MITP npasa couianb-
Horo 3a6esneuenns. s ranysp BTi0€ IeBHUHA
CYCHiJIbHMHA KOMIPOMIC, CIPSIMOBaHH Ha NOEN-
HaHHS iHTEPECIB OKPEMOI JIIOAMHH Ta CYCNiJbCT-
Ba 3a PaXyHOK NepepO3MoLiay YaCTUHHU CyCIifib-
HOTO TPOAYKTY Bix 3abe3nevyeHux — HyXAeH-
HUM, Bill 310pPOBHX — XBODHM, Bifi npaue3aaT-
HHMX — Hempaue3gaTHUM. CaMe TOMY OZHI€I0 i3
3acaf, Ha AKUX 6asyeThCs LA rajysb Npasa, €
CyCIiJIbHa CONMiAapHiCTh.

PeanbHuM yTineHHsIM MexaHi3My y nporeci
[IPaBOBOTO PEryJIIOBaHHA CTaloTh (yHKii, sAki
BMKOHYE Ta Y iHIlla raay3b Ifpasa. Pazom i3 npezn-
METOM NPAaBOBOTO PeryJioBanHs QyHKiiii npaBa
HabyBalOTh 03HAK CHCTEMOYTBOPIOIOYOIO YHMH-
HHKa, IO PO3MEXKOBYE Tany3i npasa. Bzaemoris
¢yukuiit npasa i MIIP € apocToponnim mpotte-
COM, OCKiJIbKH CaMe YEPE3 CKIaZ0Bi OCTAaHHBOTO
MOXHA YCBIJOMHTH LiJIbOBE NPU3HAYEHHS [1€B-

HOi rajysi IpaBa, BTiJleHOI B Ty uM iHmy fii
bynxkuio.

Ilix MexaHi3MOM TNIPaBOBOTO PETYJIIOBAHHS
IDPUIHATO PO3YMITH B3ATY B €IHOCTI CyKy1n-
HICTh I0PHANYHHX 32C006iB, 32 JOIOMOTOIO AKHUX
3abe3neuyeTbCs MPaBOBUI BIUIMB Ha CYCIilb-
Hi BinHocunu. Moro enemenTaMu BBaXal0ThCS
HOPMH IIpaBa, IopuanyHi ¢akty (PaxTuuHi cKia-
1), IPaBOBiTHOCHMHH, aKkTH peasidamii (3acro-
CyBaHHs, BUKOHAHHA) NpaB i 060B’A3KiB, 0X0-
POHHMH, MPaBO3aCTOCOBHMI (aKTH, 3aX01Hu 3a-
XUCTY, iR IODUAMYHI IPHUIOMH Ta KOHCTPYK-
uii. O3HayeHi CKIafoBi B Hayli TaKOX iMeHy-
I0Tb iHCTPYMEHTaMHu NPaBOBOIO PeTyJIIOBaHHSA,
HaroJIOMy0YH Ha iCHYBaHHi AK iIHCTPyMEHTaJIb-
HOI, TaK i BJIaCHOI IIiHHOCTi npapa.

[lesixi BuUeHi pO3pPi3HAIOTh MPaBOBi 3acobu
Ta MpaBoBi iHCTPyMEHTH sk enemeHTd MIIP.
Taxk, C. CapHOBCbKa 3a3Hava€, MO iHCTPYMEHTH
NPaBOBOTO PEryJIOBaHHSA € «iJeaIbHHMH yCTa-
HOBJIEHHAMHU Y cepi HanexHoro», T06TO TOIO,
O HOBMHHO OYTH 3rifHO 3 YUHHUM PABOM, a
NPaBOBi 3200 AK KOHKPETHI A1ii Cy6’eKTiB npa-
Ba CHPUAIOTh NEPETBOPEHHIO iI€AIBHO HANEX-
HOTO B peajibHe 6YTTs CYCniIbHUX NPaBOBIAHO-
cus [9, c. 34]. Mu BBaxkaemo, mo noxibHe pos-
mapyBaHHs eJiemeHTiB MITP ne 30BciM BunIpaB-
nane. Ha Hamy ayMKy, Bci npaBoBi 3acobu Ti€o
YH iHIIOWI0 MipOI0 TaKOX € MPAaBOBUMH iHCTPY-
MEHTaMH, 110 MaloTh NeBHe (PYHKILIOHAIbHE NPU-
3HaueHHs Ta CIPAMOBaHi Ha BHPILlIEHHs THX YU
inmmx cycninsEux npobnem. HatoMicTs 3a mig-
xony, sucnosaeroro C. CapHOBCBKOIO, TIPABO-
BUMHM iHCTPYMEHTaMH MOXYTbh BH3HaBaTHUCA
JIMIlIe HOPMH NIpaBa [K ifiealbHi MOAei A1 pe-
IbHOTO GyTTSI.

JluHaMiKa IIPaBOBOrO PEryNIOBaHHS, BTije-
Ha B HOTrO MexaHi3Mi, 3yMOBJIIOE NEBHY MOCJIi-
IOBHICTh BUKOPHCTAHHS MpaBoBHX 32c00iB. Ak
IIPABUJIO, JOCJAIAHUKY NIOEAHYIOTh aHATI3 CTPYK-
typu MIIP i3 crazisMu npaBoBOTO peryJioBaH-
Ha. Mu nigrpumyemo 10. Kpupuuskoro, axuii
BBaJKae, 0 TaKUii aHaIi3 € MPOAYKTHBHIM. Bin
ZO3BOJISIE YiTKO BiokpeMuTH cki1azoBi MIIP i3
yci€l cucTeMu IMPaBOBKX ABMII. Takox y Mexax
KOXKHOI cTa/lii MOXXHa BU3HAUUTH KJIIOYOBUH eJie-
MEHT MeXaHi3My, 0 AKOTO NPUERHYIOTHCS iHIi
npaBoBi 3acobu, yTBOpIOIOUM Nincucremu MITP
y Mexax meBHoOi crazii. Kpim Toro, akuenry-
BaHHS yBard Ha OCHOBHMX 3aco6ax MpaBOBOTO
PEryJIIOBaHHS A03BOJISE 3po6UTH O6IPYHTOBaAHI
BHCHOBKH IOJ0 KIIOYOBOTO (PYHKIIOHAIBHOTO
fIpU3HAYEHHS 1bOro MexaHiamy [10, c. 76-78].

Y3aranbHUBIIM NiAXOAW BYEHHMX y ranysi
Teopii mpaBa, CIpo6yEMO IaTH XapaKTePUCTUKY
Oasosnx xareropit MIIP saransnoo6oB’ssko-
BOTO [IepXaBHOTO COLIAJbHOTO CTPaxyBaHHS,
IPYHTYIOYHCb Ha CTaJiAX IPaBOBOTO PETyYJIO-
BaHHSI.

Ha npaeomeop4iti cmaodii BinOyBacTbca
nporec (opMyBaHHS NEBHHUX HPaBUJ YU HOD-
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MaTHBHHX MOZeJiell OBeiHKU Ta HAmaHHA iM
3araibHo060B’A3KOBOTO XapakTepy. Kiouornm
NIPaBOBUM 3aC060M, IO BTLTIOE CYTh i€l cTai,
€ TIpaBoBa HOPMa, AKa (hiKCye, BUCIOBAIOIOUMCH
tepMinosorieio C. Anexceesa, nepBUHHI 3acobu
[IPaBOBOTO BILJIMBY: 30008 sI3aHH, 103BOJIM Ta
3a6oponu. KOpuauyHi HOPMH BUKOHYIOTh POJb
OCHOBHOTO IOPHANYHOTO 3ac00y, 32 AOLOMOTOI0
AKOro 3AiACHIOETHCSI perJlaMeHTallist CyCHisib-
HUX BiZfHOCHH. BoHU € I0pUAMYHOIO OCHOBOIO pe-
ryJIoBaHHA. 3a iX I0IIOMOroI0 3a11POBaKYETh-
CA TOH y¥ iMIMIA NpaBOBUU peEXUM, CIIPAMO-
BY€TBCS NOBEAiHKAa yYaCHHKIB CyCHNiJIbHUX BiA-
HOCHH BiATIOBiTHO IO HOPMATMBHHX Mozejel
TaKOl NOBEHINKHY. Y HOPMaX NpaBa OTPHUMYIOTh
3akpinzenHds inmi npaposi sacobu, WO yTBO-
PIOIOTb MEXAHI3M [TPaBOBOIO pery/ioBaHus [11,
c. 34-35, 106-108].

Bucrynaoun ¢ynzamentom MIIP, Hopma
IpaBa BUKOHYE€ ABi OCHOBHi yHKIii. Cmamuu-
na PyHkyia MONATAE Y TOMY, UIO0 HOpMA caMe
dikcye neBHI Mozeni cycninbHo GaxkaHoi nose-
LiHKH, cniocobu ii cruMyatoBanus. Peanizanis
OQunamiunoi Pynxuyii nepeabavae, mo y ararbox
BUNaZKaX HOpMa MpaBa caMma 3/aTHa 3MiHHUTH
CyCNiNbHI BiTHOCHHY, BHUKOPIHIOIOYH BifKui
abo HebaKaHi, a TAKOXK CTUMYJIIOIOMH IIPOrpe-
CHUBHIi, CIPsAAMOBaHi HA AKHAaWMNOBHilllE 3aJi0BO-
JienHs notTped cycniancTsa. My He HaMaracmo-
s nepebiNbIINTH 3HAYEHHS Hiei dyHKILi, amKe
icTopuyHMi mAAX HaWwoi KpaiHM, a TaKOX pe-
aJii CbOTOJeHHs ePeKOHINBO CBiYaTh, MO He
3aBXKAM AisJIbHICTE 3aKOHOAABUA Y cdepi Hop-
MOTBOPYOCTi aJIleKBaTHO Bifobpaxka€ icHyloumii
piBEHB CYCHiJILHOrO PO3BUTKY Ta NOTpe6u cyc-
ninbcrea. HaBith 06’€KTHBHO HeoOXiaHI 1paBo-
TBOPYi PilllEHHs JOCHTb 4acTO NPU3BOIATH A0
Hebaxanux Hacnhiakis. Lle BinGysaeTtbea Tomy,
110 3aKOHM He IPYHTYIOTbCSl HA 3J€KBATHO J(O-
CIIIpKeHUX, Ni3HaHUX IIpobJieMax i 3anuTax cyc-
MiJIbCTBA.

OueBuano, mo 6e3 po3pobiieHH s, yXBaieH-
Hs i opopMnenns, TO6TO HananHs GOpMasbHOL
BHM3HAY€HOCTI HOPMaM MpaBa, NpaBOBe PeryJo-
BaHHs HeMoxMBe. Ha uifi cranii Baxinso, mod
3aKOHOJaBelb aJeKBaTHO BiAYyB i 3'sCyBaB iH-
TepecH Ta NOTpebu BiNbIOCTi YNEHiB CyCHib-
CTBa K IEPENYMOBY AJIs1 TOro, mob 3adikcysa-
TH OaxaHy i JONYCTUMY 3 TOYKH 30PYy CYCHijb-
CTBa MOJE/b OBeAIHKH. Y ccepi colianbHoro
3a0e3MeYeHHs, y TOMY YUCJi COLATbHOTO CTpa-
XYBaHHsA, NEPEAYMOBOIO 3aKOHOTBOPUOCTi, Ha
Hamry XyMKY, € notpeba CTBOpeHHS Ta miATpH-
MaHHA CyCHiJIbHO-KOPHUCHOI it e)eKTHBHOI MO-
JeJli conianbHOro 3aXMCTy IpOMaisiH Bij aii co-
HiaJbHUX PU3UKIB.

Hacrynna cranis npaBoBOro peryJiioBaHHS
nepenbayae uUHUKHEHHS NPAGOGIOHOCUN MiNC
cy6’exmamu npaea. Ilpn 1b0My 3aranbHi cra-
TYTHi [IpaBa i1 000B’s13KH Cy6’€KTiB NpaBa TPaHC-
dopmyloTBCS B KOHKpETHI IpaBa i 060B’s3KM
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y4acRUKiB npasoBifnocud. OCHOBHEMY Ipa-
BOBUMH 3ac06aMy, O NPANICIOTh Y MeXax Hiel
cragii, € npaBoBigHOcuHU. [IpaBura nosexiHky,
3aKpill/IeHi [XepellaMH IpaBa, NPUBOAATHCA B
Iiio Ha ZJaHii cTajii 3a 01MOMOTOI0 TAKOrO Ipa-
BOBOTrO iHCTpYMeHTapilo, K IOpuanyHi (PaxTy,
NPaBOBIAHOCHHM, Cy0'€KTHBHI IpaBa i 060B’13-
KH ix cy6’ekrie. [1pn usoMy BiaGyBaeThcs nep-
conidikailist 3aranpHOro MacmTaby moBeIiHKY,
3aK1aleHOTO MPaBOBOIO HOpMOIo. IIpaBosi Bin-
HOCUHHM HECYThb OCHOBHE HABaHTa)KCHHSA B Me-
XaHi3Mi IPaBOBOI'O PEryJOBaHHA 3 TOYKH 30py
foro anHamiku [12, c. 13]). Tpanuuiitao ocranHi
PO3TASAAAIOTHCA K PE3ybTaT BIITMBY HOPM IIpa-
Ba Ha CYCNiNbHi BiTHOCHHMN. ‘

Jlesiki aBTOpH BBaXKalOTh, IO PETYJIIOI0YUI
BILIMB NIpaBa HA NOBeAiHKY JIOAE€H MOXIUBUMN
i mo3a BperyaboBaHMMM HOPMAaMH TIpaBa Cyc-
MMiJIbHUMU BiTHOCUHAMH, HANOJISITalOTh Ha MOX-
JNHUBOCTI BHHHKHEHHS [IPaBOBiHOCHH, He Bpery-
nboBaHUX 3akoHoM. [1paBoBuii BruB, copmo-
panMit Ha 6a3i MPaBOCBIAOMOCTI KOXHOTO YJeHa
cycninbeTBa, Ha AyMKy B. €pmornenka, npusso-
AUTH /10 TIOSIBY TIPABOBITHOCUH €3 BILUIUBY CUC-
TeMH 3aKkoHofascTBa {13, c¢. 65]. Cxoxa cury-
auig MOXJ/MBA TAKOX Y BHIAAKY BiICYyTHOCTi
HeoOXiZTHOTO HOPMATHBHO-MPABOBOTO aKTa NMPH
BUKOPUCTaHHi aHAJIOTII IpaBa Ta 3aKOHY.

IipaBoBinnOCMHAN — sBHUIE XUHAMIYHOIO
XapaKTepy, a TOMy BOHH BUHUKAIOTh, 3MiHIOIOTh-
CA Ta NPHMIIMHAIOTECS y 3B'SI3KY 3 MEBHOIO CY-
KYIHIiCTIO Pi3HMX 32 3MiCTOM, aJie B3aEMOMNOB'A-
3aHHX MiX coboio lopuanyHUX sBUm. Ha gymky
O. KpacaBunkoga, 1J1s1 BHHUKHEHHS, 3MiHU Ta
NPUIMHEHHS NPABOBIAHOCHH NOTPiGeH neBHM
KOMILJIEKC Pi3HUX 3a XapakTepoM siBuml. Jlo Hux
HaneXxaTb HOpPMaTMBHi NepelyMOBU — HOpMa
npasa, NPaBoCcy(’€XTHI NEpeAyMOBY — NIPABO Ta
niesnaTHicTh cy6’exTa, opuanYHU dakT — dak-
THYHA OCHOBA PyXY NpaBoBinHoCcuH [14, ¢, 5).

IOpuanynuME pakTamMy y COiaibHOMY 3a-
6esneyeHHi iMeHyI0Tb OyaAb-sIKi KOHKDETHi CO-
mianbHi GaKTH PeaNbHOTO XHUTTS, AKi CBOIMH
O3HaKaMW BiANOBiAaIOTh MOJAENi BiANOBiAHOI
HOPMH I1IPaBa, B pe3yJbTaTi 4oro 3aTHi 3a 1es-
HMX YMOB NOPOMKyBaTH nepeabadeHi HOpMa-
MM NPaBa COLa/IbHOTO 3a0e3reyeH s I0pHANYHI
Hacuiaku [15, ¢. 37). OCHOBHUM IOPUAMYHUM
HacJiakoM Takux (akTiB il BBaXKaTH peasi-
3auiio 3aiHTEPECOBAaHUM Cy6'€KTOM HpaBa CBOTO
3aKOHHOTO iHTepecy abo cyb'ekTuBHOrO npasa
Ha OTpUMAaHHs 3a0e3neyenHs 3a PaxyHOK Cyc-
niibHUX GoHAIB cioxuBanus (hakTuuHo — 610-
IKETHHUX KOLITiB a00 KOUITIB COLiaJIbHOTQ CTpa-
XyBaHHA).

Beryn neBaux cy6’eKTiB y IPABOBITHOCHHH
MOJIMBHI 32 BJIACHHM O)KaHHAM cy( €XTiB Mpa-
Ba ab0 Ha OCHOBI aKTa NPaBO3aCTOCYBaHHsA. AHa-
ni3 MIIP conianbHOro cTpaxyBaHHS CBiI4HTS,
IO BiH nepedbauac noconanns cmadii unuxuen-
HA npaesosionacun i3 cmadicr pearisauii cy6’ex-
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muenux ropuduunux npas i 0006°asxig. [ipu upbo-
My octaHHs 3abe3neuyeTses 3a JOIOMOT0I0 pa-
BO3aCTOCOBHOI isIIBHOCTI OpraHy COliaJbHOTO
3a6e3neveHHs (CTpaxyBaHHS).

BuHMKHEHHSA COLiaJIbHO-CTPaxXOBHX IIpa-
BOBIIHOCHH 3yMOBJIIOETbCSI HACTAHHAM abo pe-
aJli3ali€o no BiTHOIIEHHIO /10 KOHKPETHOIO Ipo-
MaJsHUHA COLiaJbHOTO DU3MKY, BU3HAYEHOTO
saxonoM. OcTaHHi#t HabyBae XapakTepy CTpa-
XOBOTO BUIAJKY, 3 AKMM IIOB’SI3YETbCS BUHUK-
HeHHsI IIPaBOBiTHOCHH, i € NEPHIOI0 CKIaA0BOI0
HeoOxigHoro ¢akTuuHoro cxiamy. Hacrymaum
060B’I3KOBUM eJleMEHTOM Ma€ GYTH BOJIEBUSIB-
JIEHHS IPOMa/JsIHMHa, CIPAMOBaHe JI0 OpraHy co-
Lia7bHOTO CTPaxyBaHHs. 3aBepllye (opMyBaH-
HA (aKTHYHOIO CKJIaLy pilleHHS HPO HaJaHHS
3abe3meyeHHs] Ha MiACTaBi iMIEPaTMBHO BCTa-
HOBJIEHHX NpasuJl, siKi 3a3fajieriib BU3HA4aloTh
ONTUMANILHY MO/Ie/Ib IOBEAIHKH OpTaHy collianb-
HOTO CTPaxXyBaHHs 110 BiHOIEHHIO /10 3abe3ne-
yyBaHoi ocobu. Ciliz 3a3HAYUTH, LIO POJb LIbOIO
oprany (akTUYHO 3BOAUTHCA A0 OLUiHKH TTOBHO-
TH (hakTUYHOIrO CKJaxy, 30KpeMa BU3HauyeHHs
HasIBHOCTI COULaJIBHOTO PHU3WKY, IOTPHUMAHHS
YMOB HaflaHHs 3a0e3reyenHs i aBTEeHTUYHOCTI
BOJIi 3asBHUKA.

Hasgani enemMenTs GakTUUHOTO CK1ARY HIPH-
cyTHi y Oyap-skiit Mozmesni BUHMKHEHHS CoOli-
anbHO-3a6e3MevyBabHUX PABOBiAHOCHH. I1po-
Te COliajibHe CTPAXyBaHHA Iepenbayac aKTHUB-
HY NOBENiHKYy 0coOH, 3yMOBJIEHY ii coLiasbHO-
NPaBOBUM CTaTyCOM HaiiMaHOTO NpauiBHUKa Y1
iH100i 3acTpaxoBaHoi ocobu. ToMy TOIATKOBUMH
eneMeHTaMH (aKTMYHOIO CKJaanxy, MoTpibHOrO
AJsl BCTaHOBJIEHHS COLlianbHO-3abe3neuyBanb-
HUX [IPABOBiIHOCHH Y paMKaX COLIAJILHOIO CTPa-
XyBaHHS CJix BU3HaTH: hakr-cran «OyTu 3acT-
paxoBasuM» [16, c. 78, 80] va mixcrasi 3akony
4y I0TOBOPY, TOOTO KOHCTATYBATH HABYTTS CT2-
TYCY 3aCTpax0oBaHOi ocobu abo B OKpEMHX BH-
najZKax 4wieHa Horo cim’i; 6esnocepenti opu-
avuHi dakTy, HEOOXiAHI AJIsL HALAHHS TOTO UM
i{HIIOro BUY COMIANBHOTO 3abe3neYeHHs], Halpy-
KJIaJl HAsIBHICTh CTPaxoBOTO CTaXy MEBHOI TPHU-
BAJIOCTi, OTPUMAaHHA 3apObiTKY MPOTATOM ITEB-
HOTro mepiofy, BCTAHOBJEHHA iHBaNifHOCTI YU
JOCSITHEHHS N1E€BHOTO BiKYy.

OT:xe, NpaBO3aCcTOCOBHA AiSJIbHICTD BUCTY-
[1a€ OCHOBHUM YHMHHHMKOM peasisauii :opuany-
HUX 1paB i 060B'sI3KiB rpoMaisH. BixnosigHuit
aKT paBO3acTOCYyBaHHsl Ma€ OYTH BUMHEHHH Y
MeXaX HOPMAaTHBHO BU3HAYEHOI KOMIIETEHILl
opraHy coUiaJIbHOTO CTpaxyBaHHs. TuM caMuM
0OMEXYETHCA MOXJIHBICTD BAACHOIO PO3CYRY
UbOrO OPraHy y BCTAHOBJIEHH] 06CSTY HaflaHH:A
conianbHoro 3abe3neveHds, a TaKOX y BH3HA-
ueHHi OGIPYHTOBAHOCTI 3BEpHEHHST 0COOM 3a OT-
puMaHHsM 3abeaneuenss. Ak 3asHauae I. Ki-
KOTb, BJaCHUI PO3CYZA OpraHiB Bnaau (aaMiHi-
CTPaTHUBHHI PO3CYZ) NOKJIMKAHUH JeriTUMHUM
YHHOM 3abe3redyBaTy BUPiBHIOBaHHs iHTepeCiB

BifMOBIAHO 10 (MOTEHNIHHO) KOHCEHCYATbHHX
VSBJICHb NP0 CIpaBENJIMBICTh i3 MaKCHMAalib-
HOWO crpasemmmBicTio i kopucrio [17, c. 111].
Toxx BiAMOBUTH B NpHU3HAECHH]I 3aCTPaXOBaHO-
My 3a6e3nedeHHs, KepylOunCh BUKIIIOYHO BJAC-
HUM PO3CYZOM, OPraH COlliaJIbHOTO CTPaxXyBaHHSA
He Moxe. Bin Ma€ yBaXXHO OCTIAUTH Ta BCTAHO-
BUTH yci daxTi, HeoOXimHi Ans peanisauii cy-
6’€KTMBHOTO TIPaBa, NEPEBIPUTH HASBHICTh YCix
CKJIAIHUKIB IODHINYHOIO CKJIALY, MepeabayeHo-
o HOPMOIO 11PaBa, a TAKOX ypaxyBaTH Oyab-aKi
XHUTTEBI 0OCTABUHM, IO MOXYTh BIUIMHYTH Ha
peaJlizallilo BiAIOBIHOTO paBa 0cobu.

ITpaBo3acToCyBaHHsl OpraHy COLiaJibHOTO
CTpaxyBaHHs Ma€ BaXJINBY YMOBY — IIOTI€PETHE
BOJIEBUABNEHHs 3a6e3nieyyBanoro cyb'exra. Ile
po6UTH NMPaBO3aCTOCOBHUI aKT He aKTOM BJa-
IapIoBaHHs, SIK LIe MA€ MiClle B «KJaCHYHOMY»
IIPaBO3acTOCYBaHHi, /i€ 1IPaBO PeaNi3y€ThCs He-
3a/Ie)KHO BiJl BOJIi APYToi CTOPOHH BiJJHOCHH, a
crieliniYHNM <«NaCMBHUM» aKTOM KOHCTaranlii
HAsABHOCTI MiICTaB AJisl BAHWKHEHHS 11PaBa Ha Co-
uiansye 6aaro. Y uboMY NOJISITAE 3arajbHa ifes
coLiaBHOI MPABOBOi Jiep>kaBH Ha BiIMiHY Bifl NO-
Jinefchkol, amke 6yab-sike, y TOMY YHCJi IpH-
ponHe, MpaBo Moxke OYTH peasizoBaHe He TpU-
MYCOBO, a TiJIbKH 3a HassBHOCTI BOJIi JIIOAUHH 40
nsoro [18, c. 68).

Crazis peajisauii mpas Ta 060B’A3KiB TAaKOX
nepenbauae 3aCTOCYBaHHs y HEOOXiAHNX BHINIAM-
Kax 11paBoBuX 3acobiB 3a6e3eueHns HaJexHOI
noBeainky cy(’eKTiB collianbHO-3a0e3neuyBanb-
HHUX BiZJTHOCHH, a TAKOX IOPUAHYHOI BiII10BiAab-
HOCTI 32 NOPYLIeHHs NPaBOBUX HOPM. SIx 3a3Ha-
Ya€EeThCs B JiTE€paTypi, y 1pasi conialbHOTO 3a-
6e3neueHHs1 1O TPOMaIsiH 3aCTOCOBYIOTBCSA HE pe-
NPECUBHI, a NPaBOBIXHOBAIOBAJIbHI Ta IPaBO06-
MexyBasbHi cankii [19, c. 83]. Ilepwi pisrono
MipOI0 MOKYTB 3aCTOCOBYBaTHCS SIK JI0 TPOMa-
QSIH, TaK i 10 OpraHy couiaibHoro 3abe3neyesHs.
ITpaBooOMeXXyBaNbHi CaHKIii 3aCTOCOBYIOTHCS
Jile 0 TPOMAJISH i OMATATh Y TOMY, 110 0CO-
6a 1036aBAAETHCS HA NEBHUI CTPOK MOXJIMBOCTI
peanisysaTi mpaBo Ha 3a6e3nedeHHs abo 1 pe-
azlizauis BiOyBa€ThCA He y NOBHOMY 06Cs31.

DaxyapTaTUBHOIO CTAIE€I0 NPABOBOTO pery-
JIIOBAHHA, WO MOXe ciligyBati GeanocepeqHbo
32 HOPMOTBOPEHHSIM, aJe, sIK IPaBUJIo, BinbyBa-
€TbCs 32 HASIBHOCTI NIEBHOTO AOCBiY 3aCTOCYBaH-~
HSI HOPM TIDaBa, € oPiyiline maymManeHna HoOpM
npaea. OCHOBHUM NPAaBOBUM 3ac0o00M Ha il
CTazii € aKT TJIyMayeHHsl HOPM IIpaBa, a OpraHoM,
akuii #ioro npuiimae, € Koncruryuiitiuii Cyza
Yxpaigy. Cnin 3a3HayMTH, MO PillleHHA LHOTO
Cyily He JiiIie MiCTSTh IPaBOBi No3unii, a i CTBO-
PIOIOTh OPiEHTHPH JJIs1 NOJAJBIIOI TPAaBOTBOP-
yocti. CaMe TOMY OKpeMi TOCiTHUKH [OB'A3y-
I0Th CTAaAil0 IIPABOTBOPYOCTI i3 TiayMaueHHAM
MPaBOBHX HODM, aJ)Ke OCTAHHE [03BOJISE Oiabi
MOBHO 3'ACYBaTH 3MiCT [1PaBUJIa MOBEAiHKH, OK-
PECIeHOTO 3aKOHOM.
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BucHoBkH

MexaHi3M 1paBOBOTO PeryJIOBaHHS 3araib-
HOOGOB'SI3KOBOTO ZEPKABHOIO COIATIBHOIO CTpa-
XyBaHHs HEOOXiXHO PO3YMITH SK CHCTEMY Tpa-
BOBHX 32ac00iB, 32 JONOMOTOIO SIKOi 3abe3neqy-
€ThCs1 HARGLIBII ONITHMAJIbHA Peasiizauis cy6'ek-
THUBHHUX IIPaB 3aCTPAXOBAHMX OcCib i unmeHiB ix
ciMeii Ha OTPUMAaHH: NEBHOTO BUAY COMIaJIbHO-
ro 3abe3neuenns. Lle BinbyBaeTbes mWIAX0M NO-
€IHAHHA 0COGUCTOTO IHTEpPeCy 3aCTPaxOBaHOi 0CO-
6u, aKa 3a3Hana Jii couiaabHOro PH3HUKY, BTije-
3aCTOCYBaHHsI OpPraHy CONialbHOTO CTPaxyBaH-
HA, CIPIMOBAHOTO Ha (aKTHYHe 3a0e3neyeHHs
TPOMalsAH THM YH iHMuM 6G1arom.
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