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ITocranoBka npo6aemu. ChOTOHI y TeOPeTHUHIH 1 creriaabHill JiTepaTypi
MMUTaHHS TIPO CaMOCTIMHICTD 1 MPUBATHICTh IIUBIJIBHOTO IIpaBa PO3TJISIAETHCS SIK
akcioma. Maiixke B yCixX TZIpyYHUKAX 3 TeOpil JiepKaBH i IpaBa, MUBIJIBHOTO TIPaBa
MO’KHA 3yCTPITH TBep/KeHHsT Ha KuTaiT: «IIlomo micis 1uBisbpHOTO NMpaBa y mpa-
BOBill cucTemi B HayIli Po36IKHOCTEN He BUHIKAE. BOHO OMHO3HAYHO BU3HAECTHCS
OCHOBHOIO CAMOCTIITHOTO TAJTy3310 ITPaBa, KA MA€ CBIill TTPEe/IMET Ta METO/T TPABOBOTO
perymoBanus» [1, c. 7]. IIpore, aK1110 3BepHYTUCH /10 KPUTEPiiB BUBHAUEHHS CaMO-
CTiMiHOI Tamysi mpaBa i MUTaHHS PO CIIBBIAHOLIEHHS IPUBATHOIO i MyOIiYHOTO Y
IpaBi, TO MOJKHA 3 JIETKICTIO TEPEKOHATUCH y MPOOIeMHOCTI Takoro miaxoxy. e
MTOSICHIOETHCS THM, 1110 1 TIPEIMET, i METO/] IIMBIJIbHOTO MTpaBa He Bi/IMOBIAIOTh iCHY-
I0YMM KPUTEPisIM caMOCTiiHOI rajrysi mpasa. IIpo6iema s po3MesKyBaHH i B3aeMo-
i1 HOpM Iy 6JIYHOTO 1 IIPUBATHOTO [IPaBa €, 32 BUBHAHHSIM BUATHOIO YKPaiHCHKOrO
nueimicra O. Ilizonpuropu, He TiJTbKK METOIOJIOTIYHOIO 32 CBOIM XapaKTepoM, a i
AKTYaJIBHOIO SIK JIJTSI BITYUM3HSHOTO TIPABO3HABCTBA, TaK i JJIST TPAKTUKU BiTUU3HSI-
HOTO JIep:KaBOTBOPEHHS 1 IIPAaBOTBOPEHHSI — BAKJIMBUX CKJIAJ0OBUX IIPOIIECY AE€MO-
KpaTu4HOoi TpaHncdopmariii ykpaincpkoro cycminberBa [2, ¢. 83]. Cam xputepiit
BIZIMIHHOCTI MI3K IIpaBOM IIyOJIIYHNM i IIPUBATHKM, 3a CJIOBAMU 1.0. IToxpoBchKoTO,
BAJIUIIAETHCS 10 IMX Iip He BusicHeHUM. HaBiTh GiJIbII TOTO: Cy4acHOMY JOCJiAHU-
Ky IIbOTO MUTAHHS MOXKE 3[[aTUCSI, M0 YUM JIaJii, TUM OLJIBII 1€ TUTAHHS 3aIIyTY-
€Tbes i cTae Ge3HamiiiHO HEpO3B'asHuM [3, ¢. 41].

Biacie 1muM i 0GYMOBJIIOETHCSI HEOOXIZHICTD TOAATKOBOTO MOCJIi/IKEHHS
3a3HAYEHUX MMUTAHb 3 METOIO BIOCKOHAJIEHHST HAYKOBUX ITIIXO/IB /0 PO3YMIiHHS U
MOOYI0BU MPABOBOI CUCTEMY KPaiHU.

Amnani3 ocTaHHiX AOCTiAKeHb Ta MyOaikauii. [Iuranns, 1moB’s3ani 3 mpo-
GJieMU BU3HAYEHHST O3HAK, TIPEIMETA, METOLY TPUBATHOTO Ta MyOJiUHOTO 1TpaBa, y
pisHi POKH mOCHIKYBaIU Taki ykpaiHceki Bueni sk: Y. H. Asimos, /I.B. Bo6posa,
B.I. Bopucosa, C.M. bparycs, O.B. [Izepa, A.C. [osrept, H.C. Ky3sHenosa,
B.K. Mawmyros, O.A Iligonpuropa, O.A. Ilymxkin, H.O. CaniaxmeToBa,
M.M. Cubinbos, €.0. Xapuronos, J.M. Illesuenxo, O.1. IOwmuk, pociiicbki BYeHi:
C.C. Anexcees, BK Amngpees, O.C. Iobde, 0.0. Kpacasunxos, .M. Meiiep,
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B.C. Hepcecsun, [O.A. Tuxomupos, B.b. UYepenaxin, [.@D. Illeprienesuy,
B.®. dxones Ta iH.).

Mera 1aHOTO AOCTIIZKEHHS TIOJISTAE ¥ TOMY, I[00 PO3TIISTHYTH i TPOaHai3y-
BaTH iCHYIOUl y TPaBOBiil JriTeparypi MO Ha TIpobJeMy BUSHAYEHHST CaMOCTil-
HOI raJiysi mpasa, CIiBBiIHOIIEHHS IPUBATHOTO Ta MyOJIiYHOTO Y TIpaBi i Ha OCHOBI
MIPOBEJIEHOTO aHaJi3y cOPMYJIIOBATU BiIIIOBiIHI METOOJIOTIYHI Ti/IX01u 10 Pop-
MYyBaHHS CCTEMU TIPaBa.

OcCHOBHI pe3yJbTaTd NOCTIIKEHHA. TeOPeTUYHUM IAIPYHTSIM BHOKPEM-
JIEHHSI CaMOCTIMHUX Tasly3eil TIpaBa y MPaBoBiil cucTeMi YKpaiHU TIOHWHI 3aJIHIIa-
€THCS TEOPist ABOX KPUTEPIiB — npedmemy i memoody npaeosozo pezynioeanus (4,
c. 136-137]. ¥ niapyunuKy 3 IUBIJIBHOTO MpPaBa BKa3y€EThCs, 110 BU3HAYAIBHOIO
Ii/ICTABOIO MOy CUCTEMU TPaBa Ha Taly3i CAyTye IpeiMeT ITPaBOBOTO PEryJIio-
BaHHSI CYCITLIBHUX BiJ[HOCHH, SIKi € HEOJHOPITHUMU, a TIEBHI X TPYTTU MAfOTh CITiJib-
Hi o3Haku. CaMe HasIBHICTb y BiANOBIiZHOI KaTeropii 06’€KTUBHO iCHYIOUMX BiIHO-
CUH CITIJIbHUX O3HAK JIa€ MiZIcTaBy it (hOpMyBaHHS rauysi mpasa [1, c. 6].

IMomibHM miaxig, MizK IHIIMM, € XapaKTepHUM i 1 mpaBo3HascTBa Pocii [ 5,
c.51;6,c. 112-113].

Taka TeopeTnyHa KOHCTPYKILiS CKJIATAcd BHACTIIOK IBOX HAyKOBUX JIUCKY-
ciit. TTix wac nepuoi guckycii (1938-1941 pp.) GiabiricTio BUeHX OyJia CIpUHATA
TOYKA 30py TIPO Te, 1O TOIJ MpaBa Ha Taxy3i MOBUHEH 3iCHIOBATUCH 32 TAaKNM
00’€EKTUBHUM KPUTEPIEM SIK npedmem npasogozo pezynto8aHHs — CYKYIHICTb
OJTHOPIIHUX CYCHIJIBHUX BiTHOCUH, TIIO Ii/IZIAI0ThCSI aBTOHOMHOMY (BiJTHOCHO CaMO-
CTIHHOMY ) TIPAaBOBOMY peryJrioBaHHIO. Hanpukiaa, MaitHOBI BiTHOCUHM, 1110 MAIOTh
BapTICHUI XapakTep, BHACTIIOK crieludiku 3MiCcTy TPAaBOBUX HOPM, 1110 iX Omoce-
PEAKOBYIOTh, MOKYTh Oy TH BifIHECEH] 10 IIMBIIBHOTO TIPaBa, a BAaJHO-YIIPaBIiHChKI
BiIHOCWHU — JI0 aJIMiHICTpaTUBHOTO 1paBa. [IpoTe MOPiBHAHO CKOPO CTaIO 3p03Yy-
MIJIUM, 1110 OJIHOTO IpeAMEeTy i audepeHiliaiii rajay3eil mpaBa He JOCTATHBO.
Hopmu npaBa MOXKYTb peryJioBaTH OAMH i TOW e IpeaMeT, ajie BIIHOCUTUCD JI0
pi3HUX ramy3elt mpaBa. Kimacudikarlis ramyseit mpaBa TiJTbKH 3a IPEIMETOM TTPABO-
BOTO PETYJOBAHHS TIO CYTi 3BO/INJIA TTUTAHHS MIPO CUCTEMY TIpaBa 0 MUTAHHS TTPO
CUCTEMY CYCHIJTbHUX Bi/IHOCHUH.

YV xoni apyroi auckycii (1955—1958 pp.) GyJio BU3HAHO HEOOXIMHUM, KPiM
0CHOBHO020 Kpumepito TIONiTy TIpaBa Ha raxy3i (IIpeaMeTa IIPaBOBOrO PETYJIIOBAHHS ),
BUJITUTY | do0amiosuii kpumepiti — METO/] TIPABOBOTO PETYJTIOBAHHS SIK CYKYITHICTh
IOPUIMYHUX 3aCO6iB BIUIMBY Ha CYCIIbHI BIIHOCHHH, IO BUKOPHUCTOBYIOTHCS J€P-
JKABOIO JIJIS TTPABOBOTO PETYJIIOBAHHS IMX BiTHOCHH. BBaXKasmoch, 10 KOKHA Taly3b
MpaBa XapaKTepU3y€EThCS BITHOCHO BUSHAUEHUM 1 CTIHKUM METOZIOM TIPAaBOBOTO PETy-
JIOBAHHS, IKKHA 06YMOBJIEHUH XapaKTepPOM CYCIIBHUX BiZIHOCHH, 11O HUM PEryJIo-
10Tbed. [Ipu 1boMy BU3HABAIOCh, 1[0 YaCOM MiXK METOJaMM PI3HUX rajyseil Irpasa
CITOCTEPITaEThCS TIeBHA CXOXicTh. [IpoTe 11e He 3HAYNTD, MO BOHU € OJHAKOBUMI.
Tasty3b paBa MpU [[bOMY POITJISIIAIACH SIK CYKYITHICTh B3AEMOTIOB SI3aHUX MizK COO00
HOPM, 00’'€HAHMX CIIJIBHICTIO IIPeJMeTa i METOJy IIPABOBOIO DEryJIOBaHHS, IO
00’€KTUBHO BiJOKPEMUJIKCS BCEPEANHI cucTeMH 1pasa [7, ¢. 398-399].

ITpo6ieMaTHYHICTh TAKOI TEOPETUYHOI KOHCTPYKII MOJIAra€ y TOMY, LIO Y
GIJIBIIOCTI BUMAJKIB MPAKTHYHO HEMOKJIMBO BUILIATH YUCTHI TIPEAMET rajysi
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pasa, To abCOMOTHO OMHOPIIHI (cXx03Ki Mixk co6010) Bitnocuum. Tomy C.C. Anekcees,
BBAKAIOUH, IO MIPEAMET Ma€ OYTH CBOIM, TOOTO, I[IJIUM KOMILJIEKCOM OJIHOPITHUX
CYCILJIBHUX BiJHOCHH, TOJIOBHOIO OCOOJIMBICTIO KOMKHOI Tajysi IpaBa BBajkac He
peaMeT, a 0COONUBUI <IOPUAMYHUN pesKuM» (METOJ PeryaloBaHHS), KOTPHil y
GiJIBIIIOCTI OPIEHTOBAHMI Ha CIOCOOM MPABOBOTO PETYIIOBAHHS — J03BOJIH, 3a60PO-
HU, 30008’ sg3anHs [5, ¢. 51]. Tlig OpUANYHUM PEKUMOM Y PO3IJIAHYTiH obiacti
IPaBOBUX SIBUII BiH PO3YyMi€ OCOOJIMBY IIJICHY CUCTEMY PEryJISTHUBHOIO BILIMBY,
SIKa XapaKTepPU3yEThCsl CHelupiYHUMU TPUHOMAMU PETYJIIOBAHHSA — OCOGJIMBUM
HOPSIAKOM BUHUKHEHHs i (hOpMyBaHHS 3MiCTy TIpaB i 060B’I3KiB, iX 3iiicHEHHS,
crenudikoI0 CaHKIIiH, crnocobiB IX peasisallii, a TaKOXK Ji€I0 €AUHUX IPUHIIUIIB,
3araJbHUX MOJIOKEHb HOPM, IO TIONMIMPIOIOTHCS Ha IaHy CYKYIHICTh HOPM. Xoda
piBeHb crerdiku raay3eBUX PeXKUMIB MoKe OyTH pisHUM (BOHU MOXKYTHb OyTH
reHepaJIbHUMU, BUJIOBUMH, CIIEI[ialIbHUMH ), KOJKHA TaTy3b IIpaBa 3 OPUIUYHOI CTO-
POHM BUJIIJISIETbCS B TIPABOBIMl CUCTEMi caMe TAaKUM PEXUMOM PeryJiioBaHHs [8,
c. 191]. Iikaso 3a3nauymnTH, 1m0 taka nosutlist C.C. AsekceeBa OKpeMUMH HAYKOBIISI-
MU PO3TJISIIAETHCS He SIK 3MiHa aKIEeHTIB y TPIOPUTETHOCTI ABOX O3HAK CAMOCTINHOI
rayy3i mpaBa, a ik BU3HAYEHHS JI0JIJATKOBOTO KPUTEPIIO TaTy3i paBa — IOPUANYHO-
ro pexumy (Mexaniamy) [9, c. 11]. Xoua cam aBTOp, K BUIHO i3 BUIIIEHABE/ICHOTO,
MeTOJI TTPABOBOTO PETYJIIOBAHHS BiJl IOPUIUYHOIO PEKUMY He BiJITiJIIB.

Oco61MBO 0OUeBHAHOIO MTPOOJIeMa BUALJIEHHST CaMOCTIiHOI rajysi mpaBa 3a
TIPE/IMETOM | METOZIOM TIPABOBOTO PETYIIOBAHHS CTA€E TIPHU CIIPOOI 3aCTOCYBAHHS TUX
KpUTEepIiB /10 UBiIbHOTO TIpaBa. Po3risgatoun mpeaqMer i MeTO/ TTPaBOBOTO PETy-
JIIOBAHHS K TEOPETWYHY Mi/ICTaBy BUALIEHHS Taay3i TpaBa BUIATHUN IUBLIICT
pamsiaeskoro tiepiogy O.C. Todbde 6yB 3MylieHUIT BU3HABATH, 1[0 HE3BAKAIOUM HA
SICHICTh METOZOJIOIIYHOTO HIIAXY PO3B’A3aHHs Liel TpobaeMHu, 10 LUX [P HIKOMY
Ie He BAJOCh 3aMPONOHYBATH il TIPaBUJIbHE PO3B’SI3aHHS | 6UPOOUMU NOHAMMS
UUBINLHOZ0 NPaAsa 3a nNpeoMemom 1020 pezymosanns (BuiiseHo muor — PIL).
ITpeamert peryJIrOBaHHS JIMIIE TOI AificHO BusHauaB 61 o600 Meski /il BiAMOBiaHOT
PaBOBOI rajiysi, AKOU i3 Oro XapakTepy 3 HEBIIKJIAHOIO HeoOXiAHICTIO BUTIKaIa
norpeba B 3aCTOCYBaHHI 10 HOTO TLIBKKM TUX HOPM, SIKi 10 I[i€l rayysi npasa HaJie-
sarh. MaliHOBI BIIHOCHHU JIMIIE B TOMY BUIAAKY AificHO BusHayamu 6 coboio
cdepy il HUBLIBHOrO IpaBa, SKOU 3a CBOIM XapaKTepOM BOHM 3 HeOOXiJHICTIO
MOBUHHI GyJT1 6 peryrioBaTHCS HOPMaMU IUBLIBHOTO TIPaBa i TIIbKY IIUME HOPMa-
M. Ajie Garato MailHOBHMX BiJHOCHH 3a CBOEIO TPHUPOAOK Taki, Mo cami mo cobi
MOKYTb PETYJIIOBATHUCS SIK 32 I[MBIJIBHO-IIPABOBUM, TaK i aJIMiHICTPAaTHUBHO-TIPABO-
BUM TIOPSIZIKOM, a Ta 00CTaBHMHA, MO JaHe MAWHOBE BiHOMIEHHS BKJIIOYAETHCS B
OJIHY, a iHIlle — B iHIIY IIPABOBY Tajly3b, UM OJHE 1 TeK MAWHOBE BiJIHOILIEHHS Y
BU3HAYEHWI Yac MifIa/IA€ il IMBIIbHO-TIPABOBE, 4 B IHINUI Yac — aJMiHICTPaTUB-
HO-TIPaBOBE PETYJIIOBAHHS, He MOKe OYTH, MaOyTh, MOSICHEHE OJHUM TLIBKH Xapak-
TepoM camux MaitHoBux Bignocud |10, c. 543-544].

B inmomy wmiciii aBTop BU3HaBaB, IO «KO/IHA 13 TIepepaxOBaHUX HAMU O3HAK
He € crernudivHoIo /s BCIX IIUBLIBHUX MTPABOBITHOCUH YU TIJIBKU JIJIsT HUX OJIHUX.
I sixio, He3Bakaloum Ha 1ie, IMBUIbHI IPABOBITHOCHHU BCE K TaKU IPAKTUYHO Bifl-
MEKOBYIOThCS BiJl iHIIINX, HAcaMIlepe/l Bijl aIMiHiCTPATUBHUX MPABOBITHOCUH, TO
TTOSICHIOETHCS 1€ TUM, IO BiTHOCWHU ITWBIJIBHOTO TTpaBa MalOTh BU3HAYEHI TUTIOBI
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puicu, Gy/Iydu TIPaBOBIIHOCHHAMU OCOOJMBOTO CTPYKTYPHOTO THUILY SIK 3a 3aralib-
HUM XapaKTepoM, TaK i 3a crernudikoio iX OCHOBHUX eJIeMeHTiB». Po3risiaoun x
METO/I IIPABOBOTO PeryJIIOBaHH:, aBTOP IUcaB: «Mu He BBaXKaEMO, 1110 IIPU BU3HA-
YeHHI [UBIJIBHOTO MpaBa 3a HOro mpeaMeroM MOTPiOHO B3arasi BIIMOBUTHUCH Bij
crierdiky MUBiTBHO-TIPABOBUX BiTHOCHH i TOBOPHUTH ITPO HEOOXIAHICTD ypaxyBaH-
HS [IPABOBOTO METO/IY PETYJIIOBAHHS, ajie y TOM e 4ac HaBPs/ Y1 MOXKJIUBO 3BO/IU-
TH JIO I[bOTO BUPIIIEHHS [TUTAHHS Y 1IIJIOMY...». ToMy, HalleBHO, BiH OyB 3MyIIeHUI
IpY BU3HAYEHH] rajiysi IUBIIBHOrO MpaBa i BUGOPi METO/Y IIPABOBOIO PETYJII0BAH-
HS CYCITIJIBHUX BiJHOCHH 3BEPTATUChH A0 CIeludiku cy0’'€KTHOTO CKIaLy, MEBHUX
iCTOpUYHUX YMOB, MOKJIUBOCTI Ta pouiabHocTi [10, ¢. 536, 539, 545-546].

Hasgimnmo x BijoMOMY NIMBIJIICTY TpX BU3HA4YeHHI I[UBIJIbHOTO IIpaBa 3HAJO-
Gusnch yci 1i «ocobaugocmi cmpyxmypnozo muny, cnewudixa cy6’exmmuozo
ckaady, 3anexcuicmo i 00yiavHicms 2> Bianosiab mossirac B ToMy, 110 faHa TEOPist
BU3HAYEHHSI CAMOCTIMHOI Tayy3i IpaBa BUMAara€ HasgBHOCTI y Hei (Tayysi) came
TAKOTO MPEAMETY MTPABOBOTO PETYJIFOBAHHS, KWl OU CKJIaJaau OJHOPIIHI, ofHa-
KOBI IIPaBOBIIHOCHHU, @ METO/ iX IIPABOBOTO PETYJII0BaHHs Oy B Ou cBoIM. BinmosinHo
no cr. 1 IIK Ykpainy umBiibHUME € 0COOMCTI HeMallHOBI Ta MaifHOBI BiJHOCHHHY,
3aCHOBAHI Ha IOPUINYHIN PIBHOCTI, BIIbHOMY BOJIEBUSIBJIEHH], MAITHOBIN CAMOCTIli-
HocTi ix ygacHuKiB [1, c. 10]. Lli BitHOCWHY, SK BU3HAETHCS 1 CAMUMU IIUBITICTAMH,
He € OTHOPITHUMH.

CTOCOBHO OCOOMCTMX HEMAHHOBUX BIiJJHOCHH ICHYE JAE€KiJbKa TOYOK 30pY.
Bizmitumo Ti, 1110 HallKpaiie XapakTepusyioTh IpodiieMy IX Tajay3eBoi HaJleKHOCTI.
Tak, O.C. Toipde BBakas, 1110 1UBITbHE MPABO TOBUHHO PETYJIIOBATH TiJIBKU Ti 0CO-
OUCTI BIAHOCUHM, AKi moB’sa3aHi 3 MaiiHoBuMu. 1110 cTocyeTbest ocoOUCTUX HeMali-
HOBUX BITHOCHUH, SIKi He TIOB'sS3aHi 3 MAaWWHOBWUMH, TO IMBiTbHE TIPABO 3iHCHIOE
Jiinie iX OXOpOHY.

3a cyioBaMM BiZIoMOTO pociiicbkoro muBiiicta B.A. Tapxosa, npupaxyBaHHS
0COBMCTHX HEMAWHOBKX BiIHOCHH, MTOB’SI3aHUX 3 MAWHOBUMH, 10 C(hepH IUBITBHO-
MIPaBOBOTO PETYJIIOBAaHHS Mali’ke HIKOJIM CYMHIBIB He BUKJIUKa0. [HakIne BUTIsijiae
crpaBa 3 OCOOMCTMMH HeMaWHOBMMH BiJHOCHHAMHU APYrol Tpymu, ToOTO He
HoB’a3aHUMU 3 MaliHOBUMU. TyT i 00’ekTu iHIII — He BiAJLIbHI BijJ ocobucTOCTI
(HaNpUKJIA/, YeCTh i TiIHICTD), i HEMAE NMPSAMUX 3B’I3KiB 3 MATHOBUMU Bi[HOCUHA-
MU, SKi MOTJI 6 06YMOBUTH ITPUHATIEKHICTD JAHUX BIIHOCHH /10 IIMBIJIBHOTO MTPaBa.
Bracaimok 1poro BkIIOUEHHST 1X Y cdepy IUBITBHO-TIPABOBOTO PETYJIOBAHHS
OCKap:KyBaJocs SK 710, Tak i micas npuiaaTTa OcHoB (y KomeKkcax, IO paHiiie
JSITH, COFO3HUX PectyOIIiK PeryJIioBaHHs MOMIOHIX BIIHOCHH He mepeadadanocs).

Ha itoro aymKy, BIIHOCMHM 3 IPUBOLY HEMAaTHOBUX OJiar, HEBiAIIbHIX Bil
0COOUCTOCTI, yTBOPIOIOTH CAMOCTIHUH IIpeAMET IIPABOBOIO PETYJIIOBAHHS, IIPOTE Hi
3a MUTOMOTO BaroI0 BiIHOCKH, TIOB'I3aHUX 3 0COOUCTUMU HEMaHOBUMH G1araMu, Hi
3a MMUTOMOTO Baroio HOPM PETYJIIOBAHHS ITUX BiIHOCWH HE MOXKYTh PO3PAaXOBYBATH
Ha BU[IJIEHHS B caMOCTiitHy rany3nb» [11, c. 56].

B.A. TapxoB BBaxkaB, 10 BOHU (HeMailHOBi 6Jiara) MaiTb IPEIMETHY
€IHICTD, 10 XapaKTEPU3YIOThCSI HEBIAAIIBHICTIO BiJi 0COOMCTOCTI, HEIIPHUILY CTUMIC-
TIO TPOIIOBOI OIIHKHU, HE3aCTOCOBHICTIO 10 HUX IIMBIJIbHO-IIPABOBOTO PEryJIIOBAHHS
yToz i T.I. 3a IeSKUMU BUKJIIOYEHHSIMH, 11i Bi/IHOCUHU HIYOTO CITIJIBHOTO HE MAlOTh
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i3 BiHOCHHAMM, 1[0 PEryaI0I0ThCA CIeIiaTbHUMU Taly3saM1 MIPaBa. IXHE paBoBe
peryJioBaHHs BipHille TOBUHHE OyTH BijfiHeCeHe 10 AEPKAaBHOTO TpaBa, 10 He
BUKJIFOYAE, 3PO3YMIJIO, HIIOTO raJly3eBOT0 PETYJI0BaHHS BUIAAKIB, GE3MI0CEPEIHBO
NOB’SI3aHUX i3 MpeaMeTaMu crierianbuux ramyseit [11, c. 58].!

TakuM YMHOM, BKJIIOUEHHS 0 MPEAMETY IUBIJIBHOTO TIpaBa OCOOMCTUX
HeMalHOBUX GJIAT MTOSICHIOETHCS HE X [[UBIJIBHO-IPABOBUM XapaKTEPOM, II[0 MAJIO
6 pobuUTH IX OAHOPIAHUMHY 3 IHIIMMHY IIUBLIHHO-IIPABOBUMU BiJIHOCUHAMU, a TUM,
IO [[iBaTH iX MPOCTO HIKYIH, OCKIJIBKU [IJIsT BU/IJIEHHS y CAaMOCTIfiHY Trasy3b iX
MaJo.

Posymitoun HeMOKJIMBICTD MPUB’SI3KU /10 TIPEIMETA ITUBIJIBHOTO ITpaBa 0CO-
OUCTUX HEeMaHOBUX MPaB 3a JBOMa KpuTepisMu (IIpeaMeTa i METOIY TPaBOBOTO
PEryJoBaHHs), OCKLIbKHU rajly3b IpaBa He Moxe HaaiiuTu Gisudny ocoby 4ecTio,
iM’sIM, 0COGHCTOIO CBOBOIOIO, JKUTTAM, a IOPUANYHY 0CO0Y — JIJIOBOIO PEIyTAIli€I0
TOIIO (TOOTO PEryJIIoBaTH ), YKPaiHChKI IIMBIIICTH, TPaB/a, 3 HOCUJIAHHSM Ha POCiii-
ChKUX, BOAUAIOTh BUXi/ Y TOMY, 1[0 HIGUTO «IIMBLIbHE MIPABO KOHCTATYE HAasBHICTD
HeMalHOBMX 6Jiar i BU3HA€ cBOOO/Y iHAMBIJA BUBHAYATHU CBOIO IIOBEAIHKY B 1H/MBi-
JIyaJIbHIH JKUTTEMISIIBHOCTI HA BJIACHUM po3cy/l. A 3Bijich — peryJiaTuBHA (PyHKITISA
IIUBIIHHOTO TIPaBa MO0 OCOOGUCTUX HEMAHOBUX TIPaB MOJSATaE y (hopMi 1opuand-
HOTO BU3HaHHS» [9, c. 13].

3ByUYUTh HAYKOBO, MPOTE HE 3PO3YMINO, SIK Ke TOAi OYTH 3 IOPUIMIHUM
PEKUMOM, KU Tiepebayae Taki CriocoOu MPaBOBOTO PETYJIIOBAHHS SIK JIO3BOJIH,
3a00pOHH, 3000B’A3aHHS 1 i AKUHA MAIOTh MiAMACTH I[i HE3PYYHI Ui TIPABOBOTO
peryoBaHHs 0coOMCTi HeMaliHOBI paBa? Haue(6To iHIIa raysb, HATPUKJIA/, KOH-
cTUTYIIifHE TIPaBo, He MOTJIA 6 TaK JKe YCIIITHO iX «BU3HABATU» | HABITH 3aXUINATH.?

3po3yMisio, 110 He 3Ba)Kalouy Ha OyAb-sKi TEOPETHYHI KOHCTPYKIii i iHImi
CXOJTACTHYHI BUKPYTacH 0COOMCTI HEMAWHOBI TIpaBa 3a CBOEKD MPUPOIOI0 HIisK He
MOXKYTb TIAMAJATH T/l IOPUIAYHUN PEKUM IMBIIBHOTO TIpaBa TOMY, IO HisIKi
«J103BOJIM, 3a60pPOHH, 3000B’sI3aHH», «BU3HAHHS» 1 HABITh JIOTOBOPH 1 3BMYai, IIpO
SIKI 4OMYyCh yCi IUBIJICTH TpU BHU3HAYEHHI IMBIJIBHOTO MpaBa 3a0yBalOTh, HE
MOKYTh NMPU3HAYUTH JIaTy HAPOJKEHHS JIIOAWHU YU ii CMEpTi, 3aXBOPIOBaHHS U1
BU3/IOPOBJICHHST TOMIO i BCTAHOBUTH ITPadHi CAaHKILI Ta BiAIIKOAyBaHHS 30UTKIB
3a IIOPYLIEHH UX CTPOKIB 4K B3araJli HEBUKOHAHH TAKOr0 0008 A3KY. AGCYpAHICT
IIPOTUBHOTO OYEBM/IHA /I BCiX, KpiM, SIK BUABJAEThCA, BYeHux. Hi, Mu He BucTy-
MAEMO TIPOTH BKJIIOUEHHS 10 IPEAMETY IIMBIIBHOTO TIPaBa 0COOUCTUX HEMAHOBUX
npas, a uporu abeypais. o norpibHo ms TOTO, 1100 He 6yJ10 abCcypaiB? Ycboro-
Ha-BcbOro BusHatu rnpasoty B.A. TapxoBa, 1110 Take BKJIIOYEHHS 3/[IHCHEHO BUKJTIOY-
HO 3a 1151 doyiabrocmi. Hiuum iHIIM TIOSICHUTH 1ie He MOK/IMBO. X04a GijIbIIicTh
i3 0cOOMCTIX HEMAHOBUX OJIar, 10 BKJIOYAOTHCS HUHI 0 TPEAMETY [UBIIBHOTO

'TlikaBo, 1o 6iibinr 10 pokiB ToMy cpoOy BUSHAUUTH TIPEAMET TIPaB JIFOAMHU SIK
rajrysi mpasa 3po6uB pociiicbkuii BueHuit B.A. Kapramkin [12].

2HuHi y mpaBoBiil HayIli po3po0JISIIOTECS HOBI TeOpii IPaBOBOi MPUPOAN 0COOUCTIIX
HeMalHOBUX 6J1ar (MpaB JoAnHN): 1) MOKIUBICTD BUHUKHEHHST HOBOI Tay3i — Ty-
MaHITapHOTO TIPaBa; 2) BU3HAHHS X MiIraTy3310 KOHCTUTYIIHOTO TIPaBa; 3) BU3HA-
HHS iX KOMIIJIEKCHOIO rary33to mpasa [ 13, ¢. 27-28, 31].
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npaBa (MPaBO HA KUTTS, OXOPOHY 3I0POB’s, MEIAUYHY JOMOMOTrY, Oe3leuHe st
JKUTTSI i 3/I0POB’ST IOBKIJIJISL TOIIO), TIOBUHHA 3a0€31e4yBaTH i 3aXUIIATH JepiKaBa.

«OmHopifHiCThY TIPEIMETY TUBIJIBHOTO TpaBa MOPYUIYIOTh HE TITBKHU 0CO-
6ucti HemaitHoBl BigHOoCcuHK. MailiHOBI BiHOCHHM, SAKI BBAsKAIOTHCS IPEAMETOM
IUBITBHOTO TIPaBa, MOMIMIAIOTHCS MPUHANMHI Ha 1Bl TPYNU — BITHOCWHU y ITNBIJIb-
HO-TIPaBOBiil (mpuBaTHiit) cdepi 3a yuacrti ¢isuunux ocib i BimHoCcHHU y cdepi
TOCTIONIaPIOBAHHS 3a yyacTi cyG’e€KTiB TocmopapioBants. JlepskaBa 3a JI0MOMOTOIO
HOPM IIpaBa TaKUM YMHOM OKpecJinJjia [PaBoOBi 3acajy TOCIIONAPIOBAHHS, 1110 3BU-
vaiiHa ¢isuuHa ocoba He Moxke OyTH cy0O’e€kTOM Tocmogapchkux BigHocuH. 11100
craTii Cy0’€KTOM TOCIOAAPChKUX IPABOBIHOCHH, TOTPIOHO cTaTu nyoaiuHum.
Uepes 1mpolieiypy ep:KaBHOI peecTpaillii, BHeECEHHs 10 €IMHOTO JIEP;KaBHOTO Pee-
CTPY IOPUAMYHUX OCib Ta Pi3MdHUX 0ci6 — MiANPUEMIIIB CyO’EKT TOCIOAAPIOBAHHSI
HabyBa€ TEBHOTO MyGJIIYHOTO CTAaTyCYy, 10 3a06e3Mevye K Horo ocobucTi inTepect,
Tak W iHTepecH fep:kaBu i cycmiibeTBa. 1li iHTepecu nep:kaBa aKTUBHO 3aXUIIAE.
3rigno 3 4. 13 ¢1. 58 TK aisibHicTh He3apeecTPOBAHOTO Cy0’EKTA TOCTIOAPIOBAHHST
3aboponsieTbes. Jloxoau, ojepikani TakuM ¢y’ €KTOM, CTATYIOThCs 10 JlepskaBHOrO
Gro/pKeTy YKpaiHu y BCTAHOBJIEHOMY 3aKOHOM MOPSIIKY. A 3a TIEBHUX YMOB 32 TaKy
JUSLTBHICTD 3TiHO 31 cT. 202 KpuMinamabHOTO KOIeKCY YKPaiHU MOKe HACTYTATH i
KpUMiHaJIbHA BiATIOBIAATBHICTb.

Yuactp ¢iznuroi 0cobM y NMUBITPHUX BITHOCHHAX B CHUJIY iX TPUBATHOTO
XapakTepy Maiike HiKoro He 1[ikaBuTb. I1y6iiunuii xapakrep cy6’ekTa rociogapio-
BaHH$ pOOUTD HOTO He TIIbKK IIKAaBUM, aJie i BIIKPUTHM JJIS CyCIiJIbCTBA, OCKIIbKY
GyIb-siKa 3allikaBjieHa ocoba Mae MpaBo OTpUMATH iH(OPMAII0 MPO TAKOTO
cy6’exTa, Tka 000B’I3KOBO MOBUHHA PO3MIIIYBATHCh Y EMNHOMY /Iep/KaBHOMY pee-
CTPi, a cylaM 3arajbHOI IOPUCAUKINI 10 €IUHOTO AEP:KABHOTO PEECTPY HATAHO
noctyt (ct. 17, 20, 22-1 3akony Ykpainu «IIpo nepskaBHy peecTpaliiio OpuandHUX
oci6 i pizmunnx oci6 — nignpuemiiis» [14]). Ilesna piv, 1110 MaitHOBI BiIHOCUHU 3a
YYacTIO TaKuX Cy6’€KTIB rOCHOAAPIOBAHHS HABPSA YU MOYKHA BU3HABATH OJHOPI/I-
HUMU 3 BIIHOCMHAMU 3a ydacTi ¢isuuHux oci6. I aucKycis mpo 1ie MUTaHHA € 1ie
JaJieKO He BUYEPIAHOI0, SIK IIbOTO XOTIJIOCh O AesskuM aBTopam [9, c. 14]. A 3 ypa-
XyBaHHSIM Ille 0COOUCTUX HEMAWHOBUX MPAaB 1 OpraHisaliiiHO-MallHOBUX BiJIHOCHH
[9, c. 14-15; 15, c. 53-57] 3a3HaueHe 103BOJISIE POOGUTH He JIysKe BTIIIHII BUCHOBOK
PO Te, 10 IUBIJIbHE IIPABO BUBHAETHCS CAMOCTIIHOIO i OCHOBHOIO raJy33Io IIpaBa
BCyllepeyd TOMY, IO IIpe/IMeT HO0ro IpaBOBOTO PEryJIOBAHHS CKJAAAETLCS 13 HEO-
THOPiTHUX TTPaBOBITHOCHH.

[laBaiiTe MOMUBUMOCH, MOKJIMBO, METOJ TPABOBOTO PETYJIIOBAHHS, SK J0/1aT-
koBa (um ocHoBHa, 3a C.C. AJlekceeBUM) 0O3HaKa, JO3BOJISIE BU3HATHU IUBiJIbHE
MpaBO CaMOCTINHOIO ramy33io mpasa. [lam’aTaemo, 110 caMocTiiiHa Tajay3b TpaBa
MMOBMHHA MaTH CBill METO/] TPaBOBOTO perymoBaHHs. I3 3micTy cT. 1 IIK BuTiKAaE, 110
METOIOM IIMBILJIBHOTO MTPaBa € QUCHOZUMUBHUT MemO0, 32 JIOTIOMOTOI0 SIKOTO PEry-
JIOIOTHCS BIIHOCHHU MiX piBHOTpaBHUME cy6’ektamu [ 16, ¢. 20-22]. ¥V nusimictmy-
Hill miTEepaTypi 1leil MeTOI MOKe MaTH iHIII Ha3BU, HAPUKIAJ, <METOJI IeTIeHTPaJTi-
3arii (koopauHaiii)» [9, ¢. 14-15] un HaBiTH He MaTH YiTKOI Ha3BH, ajie BUTLIUBATH
3 xapaktepHux o3Hak [1, c. 21-23]. OxHak, Koau MU MPoaHaTi3yeEMO Bi/[HOCUHU, IO
BUHUKAOTh NMPHM 3aCTOCYBAHHI IMBIIBHOI BIIIOBIAAJbHOCTI, CTBOPEHHI 06’€KTiB
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iHTeJIeKTYaJIbHOI BJIACHOCTI, iSIZIBHOCTI OCIIOAAPCHKUX TOBAPUCTB, OAHKPYTCTBI,
JIeJTIKTHOI Bi/INOBIJIaJIbHOCTI, OKPEMUX MUTAHb CIIQJKYBaHHS, TO JIETKO IIepEKOHAE-
MOC4, 110 11i BIIHOCUHU PETyJIOIOTHCS 32 JOIOMOI0I0 He JUCIO3UTUBHOIO, a iMIIe-
PaTUBHOTO METOJy TIPABOBOTO PETYJIOBAHHS, 3aCHOBAHOTO Ha JEPKABHOMY IPH-
myci [16, c. 21]. TIpencTaBHUKH MUBITLHOTO TIPaBa J06PE 3HAIOTH TIPO TMI0 <axuIe-
COBY I'SITY» IUBIJIGHOTO MTPaBa 1 HAMAralThCst A00 OOXOUTH 1€ TIMTAHHST MOBYAH-
HsIM, ab0 He3TrpaOHO HMPUKPUBATU PO3MOBAMM TLIBKM IIPO IPAaBO HOTEPILIOi Bij
[PABONOPYIIEHHST 0COOM 3BEPHYTHCH JI0 TIOPYIIHUKA 3 BAMOTOIO T1PO Bi/IIIKOyBaH-
HS TTKOAW YM/Ta CIJIATy BiAMOBIHUX CAHKIIIN, He 3TaJylouyd HaBiTh TPO Te, 110
MPABOIIOPYIITHUK Y pa3i HEBUKOHAHHS BUMOTH TT/IJIAETHCS JIEPKABHOMY TIPUMYCY 3
ycimMa oro HeTaTUBHUMU Hacaikamu [9, c. 16; 1, c. 23].

TakyM YMHOM, ITMBiJTbHE ITPABO HE MA€E TAKOXK 1 CBOTO €JMHOTO MeTOy. SIKII10
JK BUXOJIUTU 3 JIOTIKU ITUBIJICTIB, SKi He BU3HAIOTH TOCIIOZIAPChKE TTPaBO CaMOCTIM-
HOIO TajIy3310 IpaBa Ha II/ICTaBl TOTO, 1[0 BOHO HE MA€ CBOTO OJHOPIJIHOTO IIpeji-
MeTa (OXOILIIOIYM TOCIOAAPCHKO-BUPOOHNYI 1 OpraHisalliiiHO-rocrogapchki Bii-
HOCUHM) i METOJY IPaBOBOTO PeryJiioBaHs (KOPUCTYIOUHCH IUCIO3UTUBHUM i
iMITepaTMBHUM METOJIaMU), TO MOKHA, 32 TaKUX OOCTABUH, CTBEP/KYBATH, 10 1
IMBIJIBHOTO TIpaBa SIK CaMOCTiNHOI raJyysi IpaBa i3 HUHI BUSHAUEHUM IIPeIMETOM i
METOJIOM PeryJIIOBaHHS He iCHYE.

3 ypaxyBaHHsIM OKPECJEHUX BUIIE MPOOIEM MOCTAE 3aKOHOMIpHE 1, MabyTh,
puUTOpUYHe TUTAHHS: <Y1 MOXKJIMBE Y MPUHIUT aGCOMIOTHO «IUCTE> BUIITEHHS
rajys3i IpaBa 3a WOTO MPeMETOM Ta METO/IOM i UM € B3araji y IbOMY MPaKTUYHA
momnimbHiCTH?». I BiAMOBiAS HA HBOTO MOsKe OyTH omHO3HAuHA: «Hix. I 1€, sIK 9iTKO
BuziHo i3 HaBenenux BuciosiB O.C. Todde, 1o6pe posyminu cami TpencTaBHUKE
PaagHCHKOI ITUBITbHO-TTPABOBOI KOHIIEMIII1 i/ Yac 3aKJaJlaHHs MiIBATUH Cy4acHO-
ro 1uBinbHOTO TipaBa. To/i mepe HUMU CTOSIIA Ta K caMa 1pobJieMa — MPaKTHYHA
HEMOJKJIUBICTh BU/IIUTH abCOTIOTHO YUCTUH TPeAMeT Talysi IUBIIBHOTO MpaBa.
Mo cTocy€eThest METOMY TIPABOBOTO PErYTIOBAHHS, SIK CIOCOOY BILIMBY Ha MEBHI Bifl-
HOCHHU, TO HEOOXiJIHO BU3HATH, 1[0 Y JAHUX, 3eMHHUX, YMOBaX €BOJIOI[IITHOTO PO3-
BUTKY, IIPU JIaHill IyXOBHill eHepreTuili, piBHi caMOCBiZIOMOCTi JIIOAN (YU XTOCh —
VIS JTIofeii?) He 3MOTJIM BUHAWTH JIJIT BUKOPUCTAHHS OiJIbIlie JIBOX METO/IB Pery-
JIIOBAHHS BIZIHOCHH Mix cO00I0 — IPUMYCY YU 3a0XOueHHs (Bigomuii 6arir i mps-
HUK) ud 000X pasoM. Y TipaBi — 1ie abo iMIepaTUBHUN METOJ, 3aCHOBaHWII Ha
ABTOPUTAPHOMY MPUMYCi, a00 ANCTIO3UTUBHUN METOJ, KMl Ga3y€eThCs Ha 320X0-
yeHHi iHimiaruBHOI noseninku cy6’exkra. Tomy Ko[HA 13 BUSHAHUX HUHI Tajyseil
IpaBa He MOXe MaTh BUKJIIOYHO CBOTO METO.LY.

ITocrae inme nuTaHHs: «SIK 10 1boro craBuThch?» CepiiosHa 1mpobiaeMa y
3B’SI3KY 3 IIMM IIOJISITAE€ y TOMY, IO Y HAIIliil TTPABOBIN HAYIII MOIJ CUCTEMH TPaBa
Ha rajysi OIHIOETbCA He 3 TOYKU 30pYy HOro IpakTH4HOI IIHHOCTI, a CKopille 3
HO3ULII MIATBEP/KEHHS 1 3aXUCTY [IEBHUX HAYKOBO-TEOPETUYHUX iieH] 1 KoHIeliil.
3a BU3HAHHSM BiZiloMoro pociiicbroro 1muBinicta B.K. Anzpeesa, «ramy3eBuil momin
npaBoBoi cucteMu Pocii — 1ie ckopile JaHrHa HayKOBIii Tpaauilii, Hik 00’€KTUBHA
peasbHICTB, 10 Ti3HaeThCsT» [17, ¢. 49].

Y 3axigHiil OpuANYHIN HAyIli TUTAHHIO TIOJIJMY CUCTEMU TIpaBa HA Tayysi
MpaBa TAKOTO BAXXJIWBOTO 3HAUEHHS He HA/MA€Tbcs. IcHye mofin Ha mpuBaTHE i
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myOJliyHe IpaBo i3 3aCTEPEKEHHM, 1[0 B CyYaCHMX YMOBaxX CTa€ BCe CKJIAHille
MIPOBECTH MiXK HUMH YiTKi Me3Ki. Y TOKTpUHI TIpaBa Ta rpaBoBoi cuctemu CIITA B3a-
raji, sSIK BUJAETHCS, HE MOJKJMBO 3HAWTU HABITh O3HAKU JUCKYCIii MO0 MOALITY
mpaBa Ha tamysi. [IpuHaiiMHi, y kHU31 Bijomoro npodecopa npaBa B. bepaxema
(William Burnham) «Bcrym g0 npasa ta nipasosoi cuctemu CIITA» mpo 1ie mmiran-
Hs B3araJji He 3ragyeTbes [18].

Tastysb mpaBa MOTPiOHA He CTIMBKU I HAYKH, CKIJIBKY IS CIIPUSHHST SIKO-
MOTa TIOBHOMY 3a6e3MeYeHHI0 MPAKTHIHUX MOTped CyCIiabeTBa i moanan. [TeBHa
pid, 0 Take PO3yMIiHHS TPaBa BUMATa€ iHIMUX TIAXO/IB /10 TIO/Iy HOTo Ha Tamys3i
TpaBa, SKUH MOBWHEH 3/iMICHIOBATUCH, HA HAII TOTJSA/, He CTITBKHU 32 «BJIAaCHUM»
NpeMETOM Ta METOIOM TIPABOBOTO PETYJIIOBAHHS, CKIJIBKM 32 KPUTEPIEM He00xi0-
Hocmi ma Oouinvrocmi 00’'c¢IHAHHS IEBHUX IIPABOBIAHOCUH Y IPEIMET Talysi
MpaBa 3 METOIO JIOCATHEHHST HEOOXIHOTO COI[ia/IbHOTO UM €KOHOMIYHOTO PE3yJIbTa-
Ty 32 PaXyHOK KOMILJIEKCHOTO BUBYEHHSI Ta peryJlioBaH s X BiHOCKHH. Busisenns
CaMOCTIAHOI Tajysi IpaBa TOBMHHE MaTH Oe3nocepeiHiil 3B’s30K 3 morpebamu
NPaKTUKU — 3a0e3MeuyBaTu ONTUMAIbHUN PO3BUTOK 3aKOHOMABCTBA y Till um
iHIIiN cdepi CycHiJibHUX BiTHOCUH 1 MOJIETIIIYBATH BCIM YYaCHUKAM IIUX BiJ[HOCUH
KOPHUCTYBaHHS HUM. ¥ 1[bOMY 3B’SI3Ky MOXKHA CKa3aTH, 1[0 Bi[OMa CUCTeMaTH3aIlis
HOPM PUMCLKOTO TpaBa GyJia sfificiena TaeM came ISt TIOJIETTIeHHST TPAKTHIHOTO
KOPHUCTYBaHHS HUMHU.

ITpore, mpobiieMa BU3HAYEHHS IMBLILHOTO MPaBa CAMOCTIMHOW Tajry3310
npasa He € equHo. OcobJMBO aKTyalbHOW B He3alexHiil Ykpaini € mpobiaema
IPUBATHOIO XapaKTepy LuBiibHOro 1mpasa [ 1, ¢. 8]. IIpobiaema mosisrae y cKIagHoC-
Ti BUBHAYEHHSI [IPUBATHOTO 1 IyGJIYHOTO, IX PO3MEKYBAHHS 1 CIIIBBIIHOLIEHHS.

Cy0’exTuBHY i 00’€KTHBHY TIPUPO/Y MpaBa 0OYMOBJIEHO HASIBHICTIO B COIIi-
AJIbHIN AIACHOCTI B3a€MOIIOB’ I3aHKUX IIPUBATHUX 1 IIyOJIYHUX IHTEPECiB, B3AEMOist
akux (IIpU BCiX IX 0COOJMBOCTAX) 1 BU3HAYAE IIJIICTh OYIb-sIKOI CHCTEMU IIpaBa,
CKJIAJIOBMMU SIKOi € HOPMU TaK 3BAHMX Mi/[CHCTEM MIPUBATHOTO 1 IyOJIYHOTO TIpaBa.
«Tak 3BaHUX» TOMY, 1110 B PeaJIbHIH COIliaJIbHIM IICHOCTI HEMAE Hi IPUBATHOTO, Hi
my6siuHoro mpasa. Ile HaykoBi abcTpakiiii, 110 BigoGpakaTh 3arajbHi CyTHICHI
O3HAKU HOPM, sIKi PeryJilolOThb Bi/[HOCWHU, TIOB’sI3aHi 3 iHTEpecamu SIK Jiep:KaBu
(HopMu i ramysi my6/idHOro mpaBa), Tak i MpUBaTHOL 0co0u (HOPMHU 1 Tamysi mpu-
BaTHOTO 1Ipasa) [2, c. 78].

Oco6s1BoI MommyAApHOCTI HAGY/J0 BU3HAYEHHS IIPUBATHOIO i Iy6GJIIYHOTO
mpasa, faHe y nepmomy dparmenTi kauru [ [urectis IOcTtuHiana, e BoHO HaBeze-
He y BUTJISAI CEHTEHII1 Bi/IOMOTO PUMCBHKOTO fopucTa YiabiiaHa. OcTaHHill 3a3Ha-
YaB, [0 BUBYEHHS TIPaBa MOAIIAETHCS HA Bl YaCTHHU — TyOJiYHE Ta TPUBATHE
MIPaBO — 1 PO3Pi3HAB X 3aJIe3KHO BiJl TOTO, YMEI KOPUCTI ITPABO HacaMIepes CTOCy-
€ThCS: CYCIILIbHOI (epsKkaBHOI) ur IpuBaTHOI (OKpeMux oci6): «ITy6iiuHe mpaBo —
1€ Te, TI0 CTOCYEThCS CTAHOBUIIIA PUMCHKOI IEP;KaBH, IPUBATHE — II€ T, IO CTOCY-
€THCST KOPUCTI OKPEMUX 0Ci0; iCHY€E KOPUCHE Y CYCIIIBHOMY BiJIHOIIEHH] it KOPHCHE
y npuBatHomy BiznomenHis (/. 1.1.2). Ha nepmmii norssan, e po3MeskyBaHHS
3/1a€TBCS TOCTATHBO YiTKUM. OJHAK, SIKIIO TPUIUBUTHCH, 110 3K caMe, Ha JTYMKY
Vibriana, BKIOYaE B cebe TpUBaTHE Ta MyOJIiuHe TIPaBo, TO BU3HAYEHICTh 3HUKAE.
Bin 3asHauae, 1mo my0JiuHe MpaBO BKJIOYA€E B cebe CBATHHI, CIYKIHHS JKEPILB,
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MOJIOKEHHsI MaricTpaTiB. BomHouac mpuBaTHe 1paBo MOJIISETHCS HA TPU YaCTUHH,
60 BOHO CKJIAZIAEThCst 200 3 MPUPOHUX MPUIIUCIB, 200 3 MPUIKUCIB HAPOiB, a60 3
npunuci uBiabHux (/. 1.1.2).

Crae oueBUmHUM, O KpUTepii po3MeKyBaHHS i BU3HAUeHHs cdepu mii
myGJIYHOTO 1 IPUBATHOTO TIpaBa 0OPAHO 3aTajioM JIOBIiJIBHO i, OT/Ke, BOHU TIOTPedy-
10Th yTOuHeHHs [19, ¢. 75-76].

Y siTepaTypi BUCJIOBJEHO JOCTATHBO 0Arato TOYOK 30DPYy 3 IOTO MUTAHHS
[20], sixi MO>kHA TOAIMUTHY HA TPU BiJJHOCHO caMOCTilHi Teopii: 1) iHTepecy; 3) Boi
(BoJsiboBa Teopis); 3) GOPMATBHOTO TAXOMY.

Maitxe mo kinmg XIX cT. cIymiHiCTh MON0XKEHb, BUKJIAIEHNX YJIbITIaHOM,
CYMHIBY IIpakTH4HO He TifzaBaiack. Hampukian, CaBiHbi BU3HAUaB Pi3HUITIO MixK
UMM Tajy3sMU IIpaBa TaKMM 4MHOM: <Y IyOsiyHOMY IpaBi iijie (zepskaBa) €
MeTOIO, a OKpeMa JIIOJINHA BiJIirpa€ APYTOPSIHY POJib, a Y IPUBATHOMY IIPaBi OKpeMa
JIOINHA caMa € MeTOoI0 1 Gy/b-siKe TIPaBOBE BIHOIIECHHS € JIUIIE 3aCO000M I ii
icuyBaHHsT 260 0COBINBOTO CTAHOBHUIIAY.

Y npyriit nomoBuHi XIX ct., konu Pynoasd ¢on €punr 3anpoBaus MoHAIT-
TS «iHTepec», a MeTOIO ITpaBa MPOTOJIOCUB 3aXHCT 1HTEPeCiB, BIIMIHHICTD MiXK MPH-
BaTHUM Ta IIyOJiYHUM [IPaBOM TPaKTYIOTh, HacaMIilepel, K PI3HMIIO B iHTepecax,
[0 1X 3aXUIA€ Tepile Ta JApyre: MpuUBaTHe IIPABO 3aXUINA€ MPUBATHI iHTEpecu
OKpeMux 0cib, my0JriuHe IpaBo — iHTEpecH AepsKaBH, 3arajibHi, CyCIiIbHI iHTEepeCH.
B ocHoBY mogisy npuBaTHOro i my6siuHOro npasa €pUHI, KpiM iHTEpeCy, CTaBUB
TaKOK <iHITIATUBY 3aXWCTy», KOMM 3aXUCT BiIOYBAETHCS 3 iHIIIATHBH CAMOTO
cy6’eKra iHTepecy MUISIXOM MOJaHHSI UBIJIBHOTO MO30BY, «CAMO3aXUCTY>.

[Iportu Teopii €punra BUCYBAINCD 3allepeYeHHs], IKi 3BOAUINCD JI0 TOTO, 10
3arajibHi iHTepecu — Lie CyKyIIHICTh IIPUBATHUX IHTepeciB, a ToMy myOidme mpaso,
3aXWINAI0YN 3arajbHi iHTEpecHu, 3aXUIa€ i MPUBATHI IHTEPECU TAaKOX, i HABIAKH,
MpUBaTHE TPABO y MiJCyMKy 3axuiiae 3aranbHi iHTepecu (H.M. Kopkynos) [19,
c. 76].

3riIHO 3 KOHIIETIIiI0 HIMEIbKOTO BUeHOTO €JliHeKa MpaBo y cy0 €eKTUBHOMY
PO3yMiHHI € MAaHyBaHHSM JIFOJICHKOI BOJII, CITPSIMOBAHOI Ha TIeBHE OJ1aro abo iHrepec.
e manyBanH4g BU3HAETHCS 1 3aXUIIAETHCS MTpaBoniopsakoM. IlanyBanns BoJi — 11e
dopmanbHUil, a 6Jaro yu iHTepec — MaTepiaJbHUI eJeMeHT y cy0'€KTUBHOMY
npasi. [Ilomo marepianbHOTO eeMeHTy, TO, Ha AyMKy €JiHeKa, OKpeMi iHTepech
pO3MAZIaloThCs HA TaKi, MO0 BCTAHOBJIEHI TIEPEeBaYKHO 331715 iHMBIIyaTbHUX ITiJIeN
(tiseit okpeMux 0cib), i Taki, SIKi BCTAHOBJIEHO TIEPEBAYKHO 331JIs1 CYCIILIBHUX ITiJTEN.
Busnanuii nepeBakHO 71 CyCITIJIBHOTO iHTepecy IHAUBIIyaTbHUHN iHTEPeC CKIATAE
amicT mybsiudoro npasa. Cy6’exTuBHE ImyOJiuHe IIpaBoO 31 CBOTO MaTepiajbHOIO
GOKY € TaKUM IIPaBOM, 1[0 HaJIEKUTh OKpeMiii ocobi Ha 1micTaBi ii craTycy sK YjieHa
nepsxxasu [19, c. 78].

YV paistHChbKUH 1epio/i MaHIBHOI OyJia Teopist, BIAIOBIIHO 0 SIKOI yci rajysi
BU3HABAJINCH TTyOIUHUMHU.

CyuyacHa cucrema mpaBa YKpaiHM BUXOJUTH 3 MOJIJy MpaBa Ha TpUBATHE i
ny6Jiiute, TOKJIABIIM B OCHOBY TAKOTO MOALIY 3MicT iHTepecy. Tam, e BigHocuau
I'PYHTYIOTHCS Ha BJAJHO-PO3MOPSIIUNX 3acajlaX, HIeThCs PO 3aralbHUM, my6srid-
HUM, a He TpuBaTHUH iHTEpec [9, c. 5].
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PasoM 3 THM, aBTOpPU 3a3HAYAIOTh, 1[0 IOALI [IPaBa Ha IIpUBaTHE Ta IybJiuHe
TIJIBKY 32 KPUTEPieEM inTepecy (MarepiabHUI KPUTEPIi1) B CyYaCHUX YMOBaX MOXK-
JIMBHIA, ajle HABPsI YK € YHiBepcaJbHUM. Tak, KoM Ha I0PUANYHUX 0Ci6 myOIiuHO-
TO TpaBa y MUBITBHUX BiTHOCHHAX TOMMPIOIOThCA nonoxeHHd [IK (c1. 82), xom
iizerbest ipo my6uriuamii gorosip (cr. 633 1K), morosip npuennanus (cr. 634 I[IK)
TOIII0, HEMO>KJIMBO YiTKO BU3HAYMTHU: UYMH IHTepec Ma€ IepeBary — IpUBATHUN 4n
nyOaiuHmii. Y 3B’I83Ky 3 UM AOLLIBHINIMM 0yJ10 6 BUSHATH, 10 KPUTEPIEM MOILLY,
nepul 3a Bce, € GhopMaJIbHUI KpUTepiii, a came crocib mobymaoBH i peryaoBaHHs
IOPUANYHUX BiIHOCHH, BJACTUBHI CHCTEMi TPUBATHOTO Ta CUCTeMi MyOJiuHOTO
mpasa.

ITy6utiuHe paBo — 1€ CYKYIHICTh TIPABOBUX HOPM, SIKi PETYJIIOIOTH BiTHOCH-
HH, 1110 M0OYI0BaHi Ha 3acajax BJaAu Ta MiAMOPSAAKYBaHHS iX YYaCHUKIB BJIaJHUM
iHCTUTY1IisIM, 1 TIOB’A3aHi 3 Aep:kaBHUMHU ab0 cycrnigbHuME iHTepecamMu. OCHOBHY
CYTHICTB IIyOJIIYHOTO [IpaBa CKJIaAae MPUIOM IOPUANYHOIL IleHTpasisarii. IIpusBarHe
MPaBO — CYKYITHICTh MTPABOBUX HOPM, SIKi 32 OMOMOTOO TUCTIO3UTUBHOTO METO/TY
3a0e31e4yIoTh i PeryJoloTh BiIHOCUHH, 3aCHOBaHI Ha IOPUANYHINA PiBHOCTI, BLILHO-
My BOJIEBUSBJIEHHI i MAalTHOBII He3aJeKHOCTI iX yuyacHukiB. [IpuBatne (1iuBijibHEe)
MpaBoO — cUCTeMa IOPUANYHOI fleTieHTpastisaitii [9, c. 6].

Ha raxiii ske 1o3u1iii HUHI 3HAXOAATHCA i POCIACHKI IUBLIICTH, SKi BOAYAIOTH
PO3pPi3HEHHS YaCTKOBOTO i IyOJIIYHOTO TIpaBa y TOMY, IO BiIHOCHHM, M0 BKJIIOYA-
I0Thes B Ty a00 iHiny cdepy, 3400yBatoTh pisHuii paBosuii pexkum. CTano oyeBu-
HUM, 1110 151 BIZIMIHHICTb HOJISITA€ Y XapakTepi i criocobax BILIMBY IIpaBa Ha BiHO-
CHHHU, 1[0 PETYJII0I0THCA, 00YMOBJIEHOTO CaMOIO IIPUPOI0I0 ocTaHHixX [21].

[esaxuMy BITYM3HAHMMHU aBTOpaMHU IIpUBaTHE IIPAaBO BU3HAYAETbCHA SK
CYKYTTHICTD TIPaBUJI i HOPM, IO CTOCYIOThCS BU3HAUYEHHS CTATYCy i 3aXUCTY iHTEP-
eciB OKpeMux 0ci0, siki He € (irypaHTaMu Jep:KaBu, He epeOyBaTh y BIIHOCHHAX
BN 1 MAOPIAKOBAHOCTI OJMH OJHOMY, PIBHOIIPABHO 1 BiJIbHO BCTAHOBJIOIOTH
co0i mpaBa Ta 000B’SI3KU Y BIAHOCHHAX, 1[0 BUHMKAIOTH 32 IXHBOIO iHiliaTusoIo [19,
c. 80].

Take BusHaueHHs, Ha 1yMKy O.B. [I3epu, 3HaUHOI Mipoto 00’€KTUBHO Biflo-
Gpaskae XapaKTepUCTUKY IPUBATHOTO mpaBa. [IpoTe y 1aHOMY pasi HaBeJleHa aBTO-
paM¥ XapaKTepPUCTUKA HE € BUUEPITHOIO, OCKIJTBKY 3MiCT MPUBATHOTO MTpaBa HA/TO
CKJIQJIHUH 1 He 3aBxAu ofHopianuil. HeogHno3naunum Moske BUSBUTHUCS [ TJIyMa-
YeHHST TepMiH «iTypaHT Jiep:kaBuy, aji’Ke i/l HUM MOKHA PO3YMITH TaKOX Jep-
JKaBHI Ta KOMYHaJIbHI FOPUIMYHI 0COOH, iHTEPECH SIKUX SIK MyOJiUHIX YTBOPEHb
3aXMIIAITHCS MPUBATHUM TIPABOM HApiBHi 3 iHTEepecamu mpuBaTHUX 0ocib [1, c. 8].

IcHye Takox myMKa, 110 OCHOBHOIO TTiICTaBOIO BUSHAHHS TPUBATHUM ITUBIJIb-
HOTO TIpaBa Ma€ CJIYyTyBaTH 3aKOH, sIKUH € opmolo BupaxeHHs mpasa. Ha nymky
A.C. [losrepra, [{uBinpHUIT KO/IEKC MA€E CTATH KOAEKCOM IMPUBATHOTO TIPaBa, SIKUH,
30KpeMa, OXOILTIOE BCe IPUBATHOIIPABOBE TI0JI€, PETYJIIOE BCi €3 BUHSATKY MalfHOBI
Ta 0cOOUCTI HeMATHOBI BiTHOCHHH, sIKi OCHOBaHI Ha IOPUNYHIH PIBHOCTI, BLUIBHOMY
BOJIEBUSIBJIEHHI, MATHOBIM CAaMOCTIMHOCTI X yYaCHUKIB, € OCHOBHUM aKTOM y CHC-
TeMi BChOTO ITUBLJIBHOTO 3aKOHOABCTBA [22, c. 40].

Opnnak taky oninky 11K, sk npaBusipao 3a3Hauae O.B. [I3epa, He BapTo po3y-
MIiTH HA/ITO KaTETOPUYHO, a/Ke B HbOMY € YMMAJIO TIPABOBUX HOPM, SIKi MiCTSTb
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03HaKU MyOJIYHOTO XapaKTepy, 30KpeMa, HOPMH, 1[0 PETYJIOTh BiIHOCHHU 32
Yy4acTIO TPOMAJISTH-CIIOKMBaviB. ToMy mificHMI 3MiCT MBITBHOTO TIpaBa, HOTO Tpa-
BOBY TIPHUPOY Ta MicIle B CHCTEeMi YKPAaiHCHKOTO TIpaBa CJiJl PO3TJSAATH 4Yepe3
BUSIBJIEHHST IOTO TIPe/IMETa Ta METO/Ly TIPABOBOTO PETYIIOBAHHS CYCHIJIbHNX BiTHO-
CHH, TPUTAMAHHUX IIUBIJILHOMY TIPaBY, He OOMEKYIOUMCH KOHI[EHTPAITIEI0 YBark Ha
HOTO MPUBATHOIIPABOBOMY XapakKTepi.... OueBUIHO, He MEHII BAJKJIUBUMU y BUPI-
HmIeHHi 1€l mpobaeMu MOXKYTh BUSBUTHUCS NPUHIMIIN, SKi [TOKJIaJEHO B OCHOBY
myGJIiYHOTO Ta TIPUBATHOTO TIPaBa, 3acO0H, 10 IX BUKOPUCTOBYE Bi/IITOBIIHA TaIy3b
IpaBa YM iHIIA MiICHCTeMa Y pasi MOpyIIeHHs MpaB Ta iHTepecis ocobu [1, c. 9—-10].

Bucuosku. IIpoBenenuii aHamis mpobjaeM BU3HAYEHHS IUBIIBHOTO MpaBa
CaMOCTIITHOTO TaTy3310 TIPaBa, MOHSITTS Ta PO3MEKYBAHHS MPUBATHOTO i MyGIiYHOTO
[paBa CBIAYMUTH [IPO Te, 10 IIOLIYK X BUPIIIEHHSI HOCKUTB, SIK IPABUJIO, Cy0’ €KTUBHMIA
xapakrep. [Ipu 11boMy POOJSATHCST BUCHOBKH, 10 CYTEPEYaTh TEOPETUIHUM I10JI0-
JKeHHSM, Ha SKUX TaKi BUCHOBKU 3aCHOBaHi. Tak, BCymeped O4eBUIHIN HEBiMOBI-
HOCTI TIpeZ]MeTa Cy4acHOTO ITMBIIBHOTO TIpaBa 3aTaJibHO BU3HAHUM IIUBLIiCTAMU
KPUTepisiM BU3HAYEHHSI CAMOCTINHOI Tasysi rmpaBa (OHOPIIHNN TIPeMeT Ta CBill
METOJI PEryJIIOBAHHS) IIUBLIBbHE MPaBO 0e3 OYAb-SIKUX CYMHIBIB BUSHAETHCS TAKOKO
caMocTiiiHolo ramyssio. IIpore, THMU )k BUEHUMHU 3allepeyyeThesl IPaBO Ha BU3HA-
HHsI CAMOCTITHUMM THIIINX Tary3eii mpaBa 3 MOCUIIAHHSM Ha Te, 110 BOHU 06’ €THY 0T
HEOJTHOPI/IHI Bi[HOCUHU 1 BUKOPUCTOBYIOTH /IBA METO/IN TIPABOBOTO PETYJIOBAHHS.
AJIoriyHicTb 11HOT0 0COOINBO MPOSABILETHCA Y OaraTOPiuHUX CIIOPaXx IIOL0 Micls y
MPABOBIl CUCTEMi TOCTIOAPCHKOTO TPaBa.

PosmekyBaHHsI TpaBa Ha Talysi [IpaBa, Ha yOJiuHe i MPUBATHE MA€ BEJbMU
YMOBHWUII XapakTep i 00yMOBJIIOETHCSI TTEPII 32 BCe MOTPeOaMi HAYKOBUX JOCIIKEHb.
He 3aBxau o6rpyHTOBaHE TIepeBeIEHHST HAYKOBUX KOHCTPYKINH Y MPAKTUYHY TLIO-
HIMHY AaJIeKO He 3aBK/I1 € KOPUCHUM JIJISI IIPABOBOI CUCTEMU KpalHH, SCKPABUM CBiJI-
YEHHAM 4OTO € TpobieMu (hOPMYBAHHS IUBLIBHOTO i TOCIIOAAPCHKOTO 3aKOHO/AB-
cTBa, ciiBBizHomenns [uBinbHoro ta locogapebkoro koziekciB Ykpainu [23].

Y cydacHUX yMOBax iHTepecH Jep:KaBH, CYCIIbCTBA U KOKHOTO OKPEMOTO
IPOMaJIsTHIHA BUMAraloTh HOBUX ITiIXO/IiB 10 BUPIlIIeHHST TPOOJIEM TIPABOBOTO PETY-
JIIOBAaHHSI CYCIHIJIbHUX BiTHOCHUH, B OCHOBi SIKUX MOBUHHA CTaTH y TIEPILy YEPTY
JIOILIBHICTH (hOPMYBaHHS TPABOBUX KOHCTPYKILIN 1 MEXaHI3MiB.
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Ipunyupkuii P.B. Illoxo npo6ieMu BUBHAYEHHS I{UBLIBHOTO IIPaBa K CAMOCTIii-
HOI rayy3i IpuBaTHOTO IpaBa

Y cmammi Oocnioxceno npobremy 6usHaAUEHHs UUBLTLHOZO NPABA CAMOCTMALIHOIO
2a1Y3310 NPABA 3A 3G2ANLHO BUSHAHUMU 0B0OMA KPUMEPIAMU — OOHOPIOHUM NPeOMemoMm i
CBOIM MEMOOOM NPABOBOZO PEZYNIOBAHHS. 36EPHYMO Y8azY HA Me, W0 NPeoMem CYUacHozo
YUBLILHO20 Npasa Ykpainu e ¢ 00HOPIOHUM, a NPU Pe2yII08aHHT YUBLILHUX 6IOHOCUH GUKO-
PUCmosyomuvcst 06a Memoou — OUCNO3UMUBHUL MA IMNEPAMUBHUL. 3 MAKUX YMO8 YUBLLL-
He NPAago He Modce GYymu BUIHAHUM CAMOCMIUHON 2a.1Y3310 NPABa, a6o NOMPIGHO 3MiHI08aMU
Hayxoei nidxodu 00 eupiwenns uici npobiemu.

Posensnymo maxodc npobremy GUSHANHS UUBLIDIOZ0 NPABA 2GAY3310 NPUBATNHOZ0
npasa, SKka NOE’I3ana 3 HeGUSHAUEHICIIIO NPUBATHOZ0 U NYORIUHO20, B3AEMONEPEMIKAHHAM
001020 Y Opyze, BUKOPUCTIAHHAM Y NPABOGOMY PE2YII0BANHHT YUCLILHUX GIOHOCUN IMNepa-
muenux (nyoaunux) i OUCnO3UmueHux (npueammux) memoois.

Kmouogi croea: yusinvhe npaso, cucmema npasa, cCaMocmiina 2any3v npasa, Kpu-
mepiil, npedmem i Memoo NPasosozo Pezy8anHs, NPUsaAmIe nPaso, nybaiune npaso.

IMpunyuxuii P.B. O npo6ieme onpeseseHns IPaskIaHCKOro MpaBa Kak caMoCTO-
STEJIbHOU 00JIACTH YACTHOTO MpaBa

B cmamwe uccredosana npobrema onpedenenus paxncoanckozo npasa camocmos-
MEALHOT OMPACIHIO NPABA 8 COOMBEMCMBUU C OOUENPUSHAHHDIMU 08YMSL KDUMEPUIMU —
00HOPOOHDIM NPEOMEMOM U CBOUM MemodoM npasosozo pezyauposanus. Obpauaemcs
BHUMAHUE HA TO, UMO NPEOMEM COBPEMEHH020 ZPANCOAHCKO20 NPAsa Ykpauivl He s6semcs
00HOPOOHLIM, A NPU PELYTUPOBAHUU ZPANCOAHCKUX OMHOUEHUU UCTIOILIYIOMCA 080 MEMO-
da — ducnosumuenolil u umnepamushvii. Ilpu maxux ycrosusax zpaxcoanckoe npago ue
Modxcem Obimb NPUSHAHHBIM CAMOCTOSMENLHOU 00IACTbIO NPABA, ULU HYICHO MEHSMb
Hayumvle NO0X00bL K peweniio smoii npoonemoL.

Paccmomperio maxaice npobiemy nPUsHAHUSL ZPANCOAHCKOZ0 NPABA OMPACIBIO UACT-
HO020 NPABa, KOMOPAs C8A3AHA C HEONPEOLIEHHOCTbIO YACTIHOZ0 U NYONUUHO20, 63AUMONEPE-
meKanuem 001020 80 6MOPOe, UCNOTLIOBAHUEM 6 NPABOBOM PEZYIUPOBAHUU ZPANCOAHCKUX
OMHOWEHUT UMNEPAMUBHVIX (NYOIUYHBLX) U OUCTO3UMUBHBIX (YACTHBIX) MemO008.

Kmouesvte caoga: zpajcoanckoe npago, cucmema npasda, CamMocmosmenvasi
obnacmv npasa, Kpumepul, npeomem u Memoo npagoeozo Pezyiuposanusl, Yacmuoe npaeso,
nyoaUUHOE NPABO.
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Prylutskyi R.B. About a problem of definition of civil law as independent area
of private law

In clause the problem of definition of civil law by independent branch of the right is
investigated according to conventional by two criteria — homogeneous subject and method of
legal regulation. Is paid attention that the subject of modern civil law of Ukraine is not
homogeneous, and at regulation of the civil relations two methods — dispositive and
imperative are used. Under such circumstances civil law can not be recognized independent
area of the right, or it is necessary to change the scientific approaches to the decision of this
problem.

Is considered also problem of a recognition of civil law by branch of private law,
which is connected to uncertainty private and public, penetration one in second, use in legal
regulation of the civil relations imperative (public) and dispositive (private) methods.

Key words: civil law, system of the right, independent area of the right, criterion,
subject and method of legal regulation, private law, public law.

Crarrs Hagilinia 1o penakiii 16.07.2013.
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