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0. Ileuenuit, nouent HIOA VYkpainu

Jesiki mpo0eMu 3aCTOCYBAHHS AHAJIOTII
B IUBIJIbHOMY NpPaBi

AHAJIOTIs SK METOJI HAyKOBOTO aHAI3Y 1 Mi3HAHHS 00 €KTUBHOT IIHCHOCTI
Mae JUIsl HayKH KOJIOCaJIbHE 3HAYEHHs. BUBYao4un B porieci HayKOBOTO aHaTi-
3y IPUYHMHH 1 BIACTHBOCTI OKPEMHUX SIBHIL, KOXKEH JOCITITHUK 3BEPTAETHCS HE
TUTBKH 1 HE CTUTBKH JI0 TX BIACHUX 3aKOHOMIPHOCTEH, a i JI0 3HaHb PO MOi0-
Hi sIBUIIIa, 0COOJIMBO KOJIM BIJIMOBI/IHI y3arabHEHHS 1 BUCHOBKH IIIE HE Oiep-
aHi. Jlanexo He BCi MOSCHEHHS, 1110 iX MPOIOHY€E Cy4acHa HayKa, € BUCHOBKa-
MH, chOPMyYIIbOBAHIMH Ha OCHOBI BXKE BiJJOMOI CTiiiKoi 3akoHOMipHOCTI'. [Tpn
[IOMY YMM MEHIIHNA 0OCST BiAMOBITHIX 3HAHb, TUM YaCTillle BHHUKA€E HEO0-
X1IHICTh 3BEPHEHHSI JIO aHAJIOTII, 32 JIOTIOMOTOO SIKOi 1 BUHUKAE MOXKITUBICTh
CY/IUTH TIPO HOBI SIBUIIA 33 QHAJIOTIEO 3 PaHille BiJOMUMH BHIaaKamu’. Ba-
TOMICTh aHAJIOTIT HiATBEP/DKYIOTh OAEPKaHi 33 TOMOMOTOI0 IEOTO METOIY
HayKoBi pe3ynsrartd. Tak, y crBopenti Buenns Yapne3a Japsina’ npo npupos-
Hiii 106ip Ta MOXOKEHHSI BUJIIB BUKOPUCTAHO aHAIOT 0!, Bigomi mpukiam
aHaJIorii i B ryMaHiTapHUX Haykax. Harpukia, HiMerlbkui icTOpHK 1 hitocod
Ocganpp Lnenmiep nependadas 3aruoenb €BPONechKoi KyIBTYpH Ha MiACTaBl
aHaJIOTIl 3 KyJIbTYypaMH CTapOJaBHIX HApOJIiB, BUXOISYU 3 TYMKH TIPO abco-
JIFOTHY MTOBTOPIOBAHICTh KYJBTYp (iXHIX CTPYKTYp) Ta CYISTYH PO TETIEPIllTHE
3a QHAJIOTIEI0 3 MUHYIIUM® . 3BUYANHO, 10 B Tiil Tayly3i 3HaHB, SIKA CTOCY€ETHCS
CYCIIITBHUX SIBUII, 3aCTOCYBAHHS aHAJIOTI] Mae TiMOTETHYHHH XapakTep i 3a-
BXK/IM [IEBHOIO MIPOFO PU3UKOBAHO®. 3ariepedyBary BaK/IMBICTh aHAJIOTi, & THM
OiIbLIIe BUKIFOYHTH 11 3 apCeHAITy HAYKOBHX METO/IB OyJI0 O yITyICHHSIM.

JloriuHuii TepMiH «aHAJIOTis» 03HAYA€ BITHOCUHH YdCTNKOBOT NOOIOHOCHI
B O3HAKaXx, IPOIOPLIIsX, EIEMEHTaX MK IBOMA UM JACKIIbKOMA IPEIMETaMH,
iX rpynamu, mofisiMu, sIBUIIAMH TOINO. YMOBHBOJIH, SIKI IPYHTYIOTHCS Ha
BHCHOBKAX, 3p00OJICHIX MPU MEPEX0i BiJ MOAIOHOCTI B OJHUX O3HAKAX (SIBH-

! Tus.: Heun A. A. CoBpemenHast punocodpus Hayku. — M., 2005. — C. 417.

2 us.: Cmapuenxo A. A. Poiib aHAJIOTWK B [TO3HAHWK: HA Marepuajax UuCTopuye-
CKOTO W MPaBOBOTO nccienopanus. — M., 1961. — C. 28.

3 B inreprperanii K. TimipsizeBa copmynboBate Y. JIapBiHOM BUESHHS TIPO MOXO-
JOKCHHSI BUIIB TOOYIOBAHE HA AHAIO2IT 3 TM MPOLIECOM, KU 3aCTOCOBYBABCS JIFOIUHOKO
P BIOCKOHAJIEHH] HEIO KYJIBTYPHHX POCIIMH Ta TBAPHUH, 10 Oysu npupyueHi (mus.: Tu-
mupsizes K. A. Yapnps Jdapsun // Coop. cou. U. Tapsuna. — M., 1939. —T. 3. — C. 6).

4 Ilus.: Bopobwves H. B. YMo3akirouenue o ananorud. — M., 1963. — C. 8.

> us.: Lnenenep O. 3axar EBponsl. O6pas u aeiicteurensuocts. — T. 1. — C. 9.

¢ Tus.: Bopobwes H. B. Bka3. npaisi — C. 9.
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ax, MoJisx, rpynax MpeAMEeTiB TOIIO) JI0 MOAI0HOCTI B IHIIIMX, HA3UBAIOTh
YMOBHBOJAMH 32 aHAJIOTIE'.

TpaauniliHo BUAUIAIOTH aHAJIOTII0 03HAK 1 aHAJIOT1I0 BiTHOCHH. BiaMiH-
HICTh MK HIMH TIPOBOJIUTHCS 3aJIEXKHO BiJ 00’ €KTa MOPIBHSIHHA. SIKIIO B
MIEPIIOMY BHIIQJIKy ITOPIBHIOIOTHCS OKPEMi O3HAKH, TO B IPYTOMY — BiITHO-
CUHH 1 CUCTeMH O3HaK. Pe3ynbrar aHaiorii BiIHOCHH Ha MiJCTaBi CHCTEMHO-
T'O OXOIJICHHsI OiBIIOr0 KOJIa O3HAK € OibIl JOCTOBIpHUM?. B rurommHi
IOPUIMYHOI MaTepii aHaJIOrisl BUKOPUCTOBYETHCS MEPLI 3a BCe IS IPaBOBOI
OILIIHKY SBHII, MPSIMO He Tiepe0aueHnX HOPMOIO TpaBa BHACHTIIOK TIEBHUX
oOcTtaBuH. OCKUIBKM aHAJIOTIS SIK JIOTIYHA OTIepallisi IpyHTYEThCS Ha BUSIB-
JIeHH] TIOAIOHOCTI MIEBHUX SIBUIL, TPH 11 BAKOPUCTAHHI HEOOX1IHO BPaxoBy-
BaTH: 1) KUIBKICTh MOAIOHMX O3HAK; 2) CTYIIHB iX ICTOTHOCTI; 3) HAasIBHICTh
Ta 3HAYYILICTh BIIMiHHOCTEH.

[Ipy LbOMY IOCHIAHUKY HiAKPECIIOIOTH, 0 PE3YJIbTaT aHaJIorii MoXe
OyTH BHCOKHUM i 32 BIZICYTHOCTI BCiX 3a3Ha4eHUX yMOB’. [HOMI cama mpupo/a
00’€KTiB, 110 TIOPIBHIOIOTHCS, HE MOXKE 3a0€311eUNTH ICHYBaHHS BCIX YMOB,
X04a 3aCTOCYBaHHS aHAJIOT1l MOXKIIMBE.

Jleranpna hopmyna ananorii Mictuthest y cT. 8 LIK: skmiio nmBiibHI BiJHOCH-
HH HE BPery/boBaHi M KomexcoM, IHIIMMH aKTaMH IUBLUTBHOTO 3aKOHO/IABCTBA
a00 JOroBOpOM, BOHH PETYIIIOIOTHCS TUMH IIPAaBOBUMH HOpMaMH 1iboro Kozekcy,
IHIIMX aKTIB IUBUIBHOTO 3aKOHOJIABCTBA, 110 PErYIIOITh N00IOHI 3a 3MICTOM
LIMBLIBHI BI/THOCHHHY (2HAJIOTIS 3aKOHY). Y pa3i HEMO)KITMBOCTI BUKOPHCTATH aHa-
JIOTIO 3aKOHY ISt perymoBanHs LMBITBHUX BiTHOCUH BOHH PETYJIIOIOTHCS Bif-
TIOBIIHO JIO 3arajIbHUX 3aca]] LIMBLUIBHOIO 3aKOHOABCTBA (aHAJIOT IS [IPaBa). Oz[pa-
3y 6a4MMO, 1110 B OOCST JIOTYHOI OTiepaliii aHaJIor il «BTHCKYETBCSD JIHIIIE AHAJIOTIA
3aKOHy. AHAJIOTiA XK IpaBa MepLL 3a BCe 3a BIICYTHOCTI 03HAK MOAIOHOCTI, TAaKOO
JIOTIYHOIO oTepali€to Bi3HaHa OyTr He Moxke. HeBunamkoBo C. BinbHSHCHKUIA
HAroJIOIITyBaB, 110 aHAJIOTIsI [IPaBa He € CYTO JIOTTYHIM MPHIOMOM?.

AHaJti3 IOHSATB «aHAJOT1s 3aKOHY» 1 «aHAJIOTis MTPaBay MPU3BOAUTH HAC
JI0 TIUTaHHS: Y1 MOXKHA PO3TIISIATH 1X SIK TMapHi IopuandHi kareropii? [Tapni
IOPUIINYHI KaTeropii € Takok JOTTYHOK (OPMOIO (OCOOIHBOIO MAPOO IM0-
HSTB), KA Ma€ Ha METi BiJOOPa3UTH B T€OPii 00’ €KTHBHY €IHICTH 1 B3aEMOJII0
JIBOX TIPOTHIICKHUX SIBHII, TCHICHIIIH, BTacTUBOCTEH . [TocTaBaeHe muTaHHs

! Tus.: Bopobwves H. B. Bka3. npaiyst. — C. 3.

2 lus.: Tam camo. — C. 21.

3 us.: Cmapuenxo A. A. Bkas. npaus. — C. 14-15.

4 TuB.: Bunvnsnckuu C. M. JISKINH 110 COBETCKOMY I'Pa)KIaHCKOMY IpaBy. — X.,
1958. - C. 68.

5 Tus.: Manvro A. B., Hvipkos B. B. ViccienoBanue napHbIX IOPHIMYECKUX KaTe-
ropHii Kak METOJIOJIOTHIECKUH pecypc rpaBoBeeHus // TeopeTHKO-MeTOI0I0T HIeCKHe
npobnemsl mpasa. — M., 2007. — Bem. 2. — C. 108.
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Ma€ He TUTBKH CyTO TEOPETUYHE 3HAUCHHs, a/KE aHali3 aHaJorii mpasa Ta
aHaJorii 3aKOHY ITiJ] KyTOM 30py iX MMapHOCTI BUMAarae D0JIepKaHHs TIEBHUX
MPaBWII ATOPUTMY X KOpensiiii. 30KkpemMa, iCHy€ JIyMKa, 3T1IHO 3 KOO Imap-
HI IOPHIUYHI Kareropii — 11e (peHOMEeHH, 0 MOCTIHHO OOMIHIOIOTBCS Mic-
[SIMH: TO OJTHE SIBUIIEC BHCTYIA€ MPUYMUHOO, a 1HIIE — HACIJIKOM, a0
HaBITaKH, OCTAaHHE — MPUYKHA, a repiie — Hacigok'. KareropiiitHomy ara-
pary IpaBO3HABCTBA IIMPOKO BiZIOMI OHATTS, BIIHECEHHS SIKUX A0 IMapHUX
He BUKJIMKAa€ CYMHIBIB: HOpMa IpaBa — IIPAaBOBIJHOILCHHS; [IPUBAaTHE IPaBoO
— myOIivHe paBo; MarepiajbHe MPaBo — MIPOLECyaIbHE PaBo; Cy0 €KTHBHE
NPaBO — IOPUAMYHUI 000B’A30K; MPABOBUI CTUMYJI — IIPABOBE OOMEKEHHS
Ta iH. Ha npukiaai ocTaHHBOT «3B’SI3KW» MOHATH (IPABOBUI CTUMYJI — Ipa-
BOBE OOMEKEHHS) CIIiJ cKa3aTH, IO iX BIAHOCATH IO MapHUX KaTETrOpii,
OCKIJIbKA BOHH YOCOOJIIOIOTH ABOICTY IOpUAMYHY iH(pOpMaIilo; HaaiIeH1
BHYTPIIIHIM JiaJICKTHYHAM 3B’ SI3KOM; 3a0€311eUyI0Th B3AEMHE PETYIIIOBAHHS;
B CyKYITHOCTi CTBOPIOIOTH OaslaHC MOTHBAIIHHIUX MIPABOBHX 3aC00iB.
Hagith npubin3He CHIBBITHECCHHS HABEACHUX KPUTEPITB 13 aHAJIOTIEI0
MpaBa Ta aHAJIOTIEI0 3aKOHY CBIAYHUTH MPO TE, 10 OCTAHHI BIACTUBOCTSIMH
MAapHUX Kareropiii He HaJiieHi. 3 oHOTo OOKY, M)XK HUIMH € 1CTOTHA MOi0-
HICTB, 06yMOBneHa TIepI 32 BCE CHUIBHUMHU (PYHKIISIMU Ta 3aBJaHHIMH y
npouec1 TPaBO3aCTOCYBAHHS. Kpim Toro, Ha XuOHuUil UIAX ySABIEHHS aHAJO-
rii 3aKOHY Ta aHaJorii nmpasa siK TMapHAX KaTeropii 1ociiHUKa MOYKe HaBO-
JUTH 1 Te, 110 3aCTOCYBAHHS aHAJIOTIi 3aKOHY BUKIIIOYAE 3aCTOCYBaHH: aHa-
jorii mpasa. 3 Ipyroro OOKyY, CIIOCTEPIra€Thcsl ICTOTHA BiAMIHHICTB: SIKILO
AHAJIOTis 3aKOHY, OyAy4H OAIOHOIO0 0 aHAJIOT T SIK JIOT14HOI oreparlii, nepea-
0adJae TOIIYK pillIeHHs Ha MMiJCTaBi iCHYI0UO0i HOPMH IPaBa, 10 po3paxoBaHa
HE Ha JIaHWH, a Ha TTOI0HMH 3a IesIkuMH (aJie He 3a BCiMa) O3HAKaMH BHIIAJIOK,
TO aHAJIOTis IIPaBa € MPOLIECOM 3aCTOCYBaHHS J0 CIIPHUX BIJIHOCHH 3aralib-
HUX 3acajl [IMBUILHOTO 3aKOHOJABCTBA, 110 10 CYTi O3HAYa€ CTBOPCHHS ITijI
(hoKyCcOM 3arajbHUX 3aca]] IUBITFHOTO 3aKOHOJIABCTBA HA CIIPHI BiHOCHHU
HO60I Hopmu npasa’. 3acTOCYBAHHS aHAJIOTI TpaBa Ik GOPMH CYIITiBCHKOT

! Tus.: Bacunves A. M. TlpaBoBbie kareropuu. MeTo0I0THUECKHUE acleKThl pas-
pabOTKM CHCTEMBI KaTeropuii Teopuu mpasa. — M., 1976. — C. 253-256.

2 lus.: Manwvko A. B., Huipros B. B. Bkas. npaiist — C. 109—110.

3 IcHye IyMKa, BiIOBIZHO JI0 SIKOT QHAIIOTIS [IPaBa € MPOLECOM 0OMENHCY8ANLHOZO
TIIyMaueHHs 3arajbHOI HOPMH IpaBa, MPaBOBOTO MPHHUUMY (IuB.: benog B. A. ['pax-
nanckoe npaBo: O6mas u Ocobennas yactu: Yuebuuk. — M., 2003. — C. 38). Takwuit
MiOX11 € TOMUIKOBUM, OCKIJIBKM 3aiulae 0e3 BiAMOBIAlI MUTAHHS: AKi MiJACTaBH y
cy0’€KTa, 1110 3aCTOCOBYE aHAJIOTIIO IpaBa, 0OMEKyBaTH MPABOBI MPUHIIHIIH, IIIO € 3a-
TaJIbHUMH 3acalaMH [UBIIFHOTO 3aKOHOJABCTBA? AJDKE MPU 3aCTOCYBaHHI MPaBOBOT
HOpMH 0Oe3 aHaJIoTi] HiIKOTO0 00OMEXKyBaIbHOTO TIyMaueHHs He BinOyBaeThes. [Ipu aHa-
J0rii mpasa mijJ poKycoM 3arajibHOi HOPMU-IIPUHIIUITY CTBOPIOETHCS KOHKPETHA HOPMA,
371aTHA PEryJIIOBaTH CIIpHI BITHOCHHH.
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MIPaBOTBOPYOCT] YKIAIAETHCS B KOHLIEIIIIFO IIKOJM BUTBHOTO MpaBa, CXHJIs-
FOUHMCh JIO COIIIOJIOTIYHOTO HAMPSIMKY B TIPaBO3HABCTBI. [IpudomMy 10 mpaBo-
TBOPYOCTI CYJI CIIPSIMOBYIOTb 1 HABITh MiIIITOBXYIOTh HE TUTLKU MPOTAIHHA
B IpaBi, a ¥ OILIHOYHI MOJIOKEHHSI, K1 MicTaThes y LK, iHIIMX akTax 3ako-
HozmaBcTBa'. SIk 3a3HauaB Gpaniy3sKuii Haykoselb O. XKeni, mpu Gopmystro-
BaHHI 3 00’ €KTUBHOI COLIaJbHOI PEANbHOCTI, TPOMaJICKKUX MOTped Ta cyc-
MUIBHUX IIIHHOCTEH MEBHOTO MPaBOTOJIOKEHHS CY//IS CTA€ 3aKOHOJIABIIEM Y
KOHKpETHIil cripaBsi’.

Takum 4YMHOM, aHAJIOTis TTpaBa Ta aHAJIOTIsl 3aKOHY € CKOpIllIe pi3HOILIa-
HOBUMH, HIXK MAPHUMH FOPHIMYHUMHE Kareropismu. [lopiBHrotoun ix, . Cra-
cubo-dareeBa BKkaszana Ha CKJIAIHINIMNA MEXaHI3M aHAJIOrii paBa, sIKUH xa-
PaKTEepU3YETHCS OLIBII BUCOKUM PIBHEM 3aCTOCYBAaHHS 0€3MOCepeHbO
MIPaBOBO1 MaTepii Ta MoJiArae y BUPIMIEHH] CYTHOCTI MPOOIeMH MTiaiOpaHHIM
O1TpII a0CTPAaKTHOTO NPHHITAITY JUIA ii pO3B’sI3aHHS — BiJITOBITHOTO TPH-
HIIMITY TIPaBa, SIKUM miibKiy i OOTPYHTOBYEThCS PILIEHHS CYY".

BinTBopeHHs B HMBUIBHOMY 3aKOH1 ()OPMYIIH 3aCTOCYBaHHS aHAJIOT1i Ma€e
BaxxyimBe Metoonoriune 3HaueHHs. Crarts § LIK Yipainu — e eduna Hop-
Ma MaTepialibHOTO TpaBa, sika B MOBHOMY 00CsI31 BIITBOPIOE aHAJIOTIIO B
uuBLIEHOMY mipaBi. Bei iHmi ananorii (. 7 cr. 8 LIIK Ykpainm, m. 7 cT. 9
KAC VYxpainn) 3ocepemkeHi B IporecyaibHOMY 3aKOHOAABCTBI, X04a camy
MOJKJIMBICTb 3aCTOCYBaHHS MTPOIECYATBHOT aHAIOTIi (TOOTO aHasorii mporie-
CyaJIbHHX HOPM) CIIPHAMAIOTh HE OIHO3HAYHO. Tak, KaTeropuyHO 3arepeyye
3aCTOCYBaHHS aHAJIOTIi IpolecyalbHIX HOpM B. BensiHeBny, mocunarourch
nipu iboMy Ha cT. 19 Koncruryii Ykpainu, 3a sSIKoro CyJI sIK IepyKaBHUN OpraH
3000B’s13aHU JIIATH JIUIIE HA MIJICTaBl, B MEKaX MOBHOBAXEHb Ta y CIIOCIO,
o nepenbaueni Koncruryiiero ta 3akonamu Yipainu®, Ha mymky B. Tep-
THUILHIKOBA Ta IHIINX aBTOPiB, 3aCTOCYBAHHS 3a aHAJIOT1€10 HOPM LIUBLIBHOTO
MPOLIECYaIbHOTO IPaBa MOXKJIMBO JIUIIIC Y BUKIIOYHUX BUMaAKax’. Sk BUHs-

' lus.: leguyk C. B. CynoBa mpaBOTBOPUICTh Ta COLIONOTIUHA IIKOJIA HpaBa //
Bicuuk Bepxosnoro Cyny Ykpainu. —2007. — Ne 1. — C. 26.

2 lus.: Herget J. and Wallace S. The GermanFree Law Movement as The Source
of American Legal Realism // Virginia Law Review. — 1987. — Ne 73. — P. 410, (uur. 3a:
Llesuyyk C. B. Bkas. npaug. —2007. — Ne 1. — C. 26).

> us.: Cnacubo—®@ameesa I. B. «TpaHCLIEHJIGHTHA Cy/10Ba MiMIKpis», abo mpo
MIPUHLIUII TIpaBa, aHaJIOoTiI0 3aKOHY Ta MpaBa y CynoBiil npaktuil / BicHuk Akagemii
rnpaBoBUX Hayk Ykpainu. — 2003. — Ne 4(34). — C. 137-148.

4 Tus.: Bensinesuy B. E. TocrionapchKuii MpoliecyabHui Kojieke Ykpaitu (i3 3MiH. 1 JI01L.
craroM Ha 22 Bepects 2005 p.): HayxoBo-npakridnuii komeHrap. — K., 2006. — C. 57.

5 Tus.: Tepmuwnirkos B. I. TluBineHui nporecyansHuii kogeke Yipainu: HaykoBo-
npakTHaHAit KomenTap. — X., 2007. — C. 16; Tepmuwnikos B. I., LLlymenxo O. B. 3axuct
cy0’€KTHBHUX IpaB y 3arajJibHUX Ta aAMiHICTpaTUBHUX cyaax. — X., 2007. — C. 5-6.
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TOK, BUMYIICHHH 3aci0 pO3IISIAOTh MPOLIECYaIbHY aHAJIOTFO 1 IesiKi poCiii-
ceki Haykosi'. Hanpukiam, /1. JIycrieHuK, B IiTOMy TIO3UTHBHO CTABIITYHCH
JI0 TIbOTO CIIOCO0Y 3alIOBHEHHS IPOTAJIMH B MPaBi, HABOIUTH YNUCIICHHI TPH-
KJIaJ{1 3aCTOCYBaHHS Ha MPAKTHL aHAJIOTI] IIpoliecyaIbHUX HOPM Ta IPOIIo-
HY€ Y3aKOHHUTH ii Ha 3aKOHOJaBYOMY PiBHI, PEKOMEHYIOUH Cy[aM YHHUKaTH
CIIPOIICHOTO MiJIX0/Ly IO 3aCTOCYBaHHs aHANOTIl y cdepi mpoiecyanbHUX
BimHOcuH?. Bynyun oOMeXeHUMH TEMOIO AaHOi myOuikailii, 3a3Ha4iMO, 1110
MU He BOa4a€MO MPHUHIMITOBHX MEPEIIKOJ 10 3aCTOCYBAHHS MPOLECYaIbHOT
AHAJIOTIi’, O/IHAK YMOBH Ta MEXi 3aCTOCYBaHHs aHAJIOTII 1 B MaTepiaabHOMY,
1 B TIpoIIeCyaJIbHOMY ITpaBi MatOTh OyTH €TMHUMH.

Tpeba BinmiTuTH, 110 1opsiz i3 cT. 8 [IK B iHIIMX HOTO MOMOKEHHSIX TAKOXK
WaeThbes PO aHAJIorio, X04a 3aCTOCYBAHHS [IbOTO TEPMiHA HE 3aBKAU € J0-
peunnM. Harrpuknan, ct. 11 LK, okpeciorouu mijicTaBu BUHUKHEHHS [TUBLTb-
HUX IPaB i 000B’SI3KIB, MPUITYCKAE MOMITUBICTD iX BUHUKHECHHS 32 aHAIOTI€I0?,
Mix TUM iCHY€ JyMKa, 3T1JJHO 3 SIKOIO B IIiH CUTYyaLlil TOBOPUTH IIPO aHAJIOT1IO
B3araji HEKOPEKTHO, a HIETHCSI JIHIIIE TIPO MaTepiasibHi HepeyMOBH aHAJIOTIT .
Ha erani BUHMKHEHHS LMBUIBHUX PABOBIHOCHH TBEPAUTH PO 3aCTOCYBaH-
HsI [TPaBOBOT HOPMU HEJIOPEUHO, OTIKE, BIJICYTHSI 1 aHAJIOTIs. | aHAJOTis 3aKOHY,
1 aHAJIOTis MpaBa MalOTh Miclie Ha OUTBIII MI3HBOMY €TaIll PO3BUTKY MPAaBOBi-
HOIIIEHHSI, TOOTO TO/Ii, KOJIM BiJIIIOBI/IHI OPraHy BUPILIYIOTh CITIP PO XapakTep

' Tus.: Tymanos J]. A. HekoTopbie BOIPOCHI O MPOLECCYAIBLHOM aHAIIOTMU B TPAK-
naHcKoM rnponecce // Tocymaperso u mpaBo. — 2006. — Ne 7. — C. 100-104.

2 lus.: Jlycnenux /. /1. TIponecyaibHa aHAIOTIS B IUBIILHOMY CY/IOYHHCTBI: Jie-
tope Ta ae-¢pakto (mocraHoBka mpooiemsi) // Ansokat. — 2006. — Ne 2. — C. 12—-17.

3 TIpuKIIaIoM MPOLeCyaIbHOI aHAIOTiT MOXKe OyTr 3acTocyBaHs 4. 3 cr. 380 LITTK
y rocnonapcskomy nporeci. Amke I'TIK, 3okpema ct. 122, He BCTaHOBIIOE 0COOINBOC-
Tel BUPILIEHHS MUTAHHS [TPO IIOBOPOT BUKOHAHHS CYJIOBOTO PIillICHHS Y pa3i HEMOXKJIU-
BOCTI IMOBEPHYTH MaifHO. AJle 11l muTaHHs BperyapoBaHo 4. 3 ct. 380 LIIK: y pa3i He-
MOKJIMBOCTI MOBEPHYTH MallHO Mepe10adyaeThCsl BiAMIKOAYBAHHS BAPTOCTI LILOTO MaifHa
Y pO3Mipi KOIITIB, OJICPIKAHUX Bifl HOro peaizaitii. BugaeTbes, 1110 HeMae IPHHIIUIIOBUX
TIEPEIIKO/ CTOCOBHO MOIIMPEHHs 3a aHajoriero 4. 3 ¢t. 380 LK i Ha rocniomapcekuit
npouec. Takuil miaxia miATPUMYETBCS CYI0BOIO IpakTHKOIO (AuB.: [TocTanoBa Bumoro
rocroaapceKoro cyay Yipainu Bix 2 nucronana 2006 p. y cipasi Ne 52/401-05 // www.
arbitr. gov. ua/docs/28  1393272. html).

*TIpo 0cOBIMBOCTI 3aCTOCYBAaHHS aHAJIOTIT B KOHTEKCTI mosioxkers cT. 11 LK qus.:
Ieyenuii O. I1. TlincraBu BAHUKHEHHS LIMBUIBHUX TIPaB 1 000B’SI3KIB (aHAI3 IOPUITIHOT
xoHeTpykKIii cT. 11 LK Ykpainn) / Bicank Axanemii npaBoBux Hayk Ykpainu. —2007. —
Ne 1 (48).

5 Tus.: Kapmawoe B. H. O npoueccyaibHOM IPUPOJIE HHCTUTYTA aHAJIOTHH B COBET-
CKOM TIpaBe // AKTyaJbHBIE TPOOJIEMBI IOPHIIECKOTO TIPoIiecca B 00IIEHAPOIHOM IoCy-
napctse / Tlox pen. npod. B. M. Topruenesa. — SIpocnasins, 1979. — B 1. — C. 27-34.
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Cy0’ €EKTHBHUX TIPaB Ta IOPUINYHUX 000B’SI3KIB, 10 BUILINBAIOTH 3 TIUX i’
IHmuM npukiiagom € Hopma 4. 2 ct. 109 1K, B sikiit Bka3yeThcsi Ha 3aCTOCY-
BaHHSI aHAJIOTIT IO BUJILUTY SIK CIIOCOOY CTBOPEHHSI FOpUANYHOT ocodu. OnHak
TaKWH TiJIXi]] 3aKOHOABIIS BUIAETHCSI HEBIPHUM, OCKLIBKH B 4. 2 ¢T. 109 1IK
WaeTnest po cyOcHliapHe 3aCTOCYBaHHS ITPABOBUX HOPM, a HE MPO aHaJIoTito,
PO IO BXKE 3a3HaYaocs B jriteparypi’. Takoro MOMHIIKOIO 3aKOHOIABELlb
Ha/IMIPHO YCKJIA/IHIOE TIPABO3aCTOCYBaHHSI, OCKIIbKH, BAKOPUCTOBYIOUYH aHa-
JIOT'i10, ITPAaBO3aCTOCOBHUI OpraH Mae OOIPYHTYBATH ii BUKOPUCTAHHS Kpi3b
MIPU3MY YMOB 3aCTOCYBaHHS aHaJIOT11, BU3HaueHuX y cT. 8 LK.

HemocimoBHICTh 3aKOHOJIABIIS IPHBOJIATH 10 TOMIJIOK Y CYJOBIH TIpax-
tuni. Tak, 0 OnHIN 13 cHpaB Cy[au MepuIol Ta anessuidiHOl 1HCTaHIiH, He
BJIAIOYHUCH J0 ITMOWH JOCIIKYBAaHUX IPABOBUX SIBUIIL, 3aCTOCYBAJIU 3a aHa-
noriero mipasa ct. 105 IIK YPCP 1963 p., xoua oueBUIHO, 1110 HIILIOCS PO
aHaJIOT1I0 3aKOHY. Buimii rocionapcekuii cyn YkpaiHu ckacyBaB yXBajeHi
CYJIOBI pillIEHHS 3 TUX MIJICTaB, 1[0 TOBOPUTHU IIPO aHAJIOTIIO B3aralli HEMOX-
JIUBO, OJIHAK HABITh y MOCTAHOBI KacallifHOI iHCTaHIII1 aHAJOTis MpaBa Ta
AHAJIOTIs 3aKOHY HENPAaBOMIPHO OTOTOKHIOIOTHCS .

AHariorist 3aKOHy Ta aHaJIoTis [paBa € PeaKIliclo Ha HasBHI y MpaBi rpora-
JIMHU, CBOEPITHAM IIETIICHHSIM TPOTH HUX, 0 3[IHCHIOETHCS HA CTaIil 3aCTO-
CyBaHHs HOpMH TipaBa. [1pu IbOMY yeyHerHs TIPOTalIiH 31IHCHIOETHCS MIUTSIXOM
BHUIaHHS HOPMH, TOJII SIK 10O0/AHHSL TIPOTATHH — IIUISIXOM aHAJIOTii*,

Cutifi BIAMITUTH, 110 TIPOTAJIMHU € JIUIIE OJHUM 3 PI3HOBH/IIB HEIOIKIB
y npaBi. Henmomiku, abo HEIOCKOHANICTh, y TIpaBi sSIK CUCTeMHe 1 Gararoac-
MIEKTHE SBUILE FOPUANYHOT JIHICHOCTI MPOSIBISIOTHCS B 0araTrbox (Gopmax.
Kpim mporanus, Tpeba cka3aTu mpo MOMUIKA B Mpasi’, abCypaHICTh B

! Tu.: Jleywiun B. . OcOOEHHOCTH IPUMEHEHHUSI FOPUIHYECKHX HOPM IIpH TIpobe-
J1aX B COBETCKOM mpase // [Ipo0ieMbl IpUMEHEHHUs COBETCKOTO mpasa. — CBEpIIOBCK. ,
1973. — Bein. 22. — C. 40.

2 Tu.: HayKOBO-IIpaKTHYHHH KOMEHTap J0 LHBIILHOIO 3aKOHOABCTBA YKpaiHH:
B4 1./A.T. fIpema, B. 5. Kapabaub, B. B. Kpusenko, B. I. Porans. — K., CeBacromnosb,
2004. - T. 1. - C. 306-307.

3 Mus.: ITocranosa Buiiioro rocnogapceskoro cyay Ykpainu Big 21 rpymaas 2006 p.
y crpasi Ne 14/292mH // http://www. arbitr. gov. ua/docs/28 1450065. html.

4 u.: Jlazapee B. B. TIpoGebl B 1paBe  1yTH MX ycrpaHenus. — M., 1974, — C. 182.

5 Tak, Ha qyMKy B. JlazapeBa, icHye HeOe3Me4YHICTh 3MilllyBaHHs IPOTAJIHH 3 SBU-
[IaMU «IIOMHJIKH B IIPaBi», KOJM HOPMHU IIpaBa iCHYIOTb, IPAKTUYHO AIIOTh, OJHAK 3
Oy/ib-SIKNX MPUYUH HE MOXKYTh 33/I0BOJIBHUTH IIPABO3aCTOCOBHI OpPraHu. ABTOp HAIlo-
JIsiTa€e Ha peatizamnii TakuX HOPM 3 OJAJIBIIIM 3BEPHEHHSIM 710 3aKOHOJABIS 3 IPUBOJLY
X CKacyBaHH: Ta 3aMiHH iHIIUMU HOpMaMHU (IuB.: Jlazapes B. B. Bxas. mpaus. — C. 12).
3BHUYAHO, TaKa IMO3HUILisI 3aCITyTOBY€E Ha YBAry, OMHAK Yu Oy/Ie TaKHi MiIXiJ eEeKTHBHIM,
Y MO>KHA PO3PAXOBYBaTH Ha CBOEYACHE BUIIPABIICHHS ITOMUIKH CAMHUM 3aKOHO/IABIIEM?
B cydacHHX yMOBax BiAMOBIgb € OUEBUIHOIO.
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npasi', apxai3mu B mpaBi’. 30kpema, I1i/] apxaizMaMu B IIPaBi MU PO3yMi€EMO
TaKi MPaBOBi HOPMH, SIK1 TPUAHSITI 32 CYYaCHUX COI1aIbHO-EKOHOMIUYHUX Ta
IHIIUX YMOB, OlHaK MICTATb II0JIOXKEHHSI, KOTPI HE MOXKYTb OyTH pealli3oBaHi
yepe3 HeBIAMOBIAHICTH 1X MM ymMoBaM. Tak, apxaivanmu € iesHi Hopmu ['K
VYkpainu, skuii xoua i npuiinsaTo 16 ciuast 2003 p., npote nependayae icHy-
BaHHS TaKUX BHJIIB IIIIPUEMCTB, SIKI B Cy4aCHUX YMOBax HE MOXYTh OyTH
YTBOPEHI, HAIPHKIIAJA, OpeHAHI mianpuemctsa (cT. 115). Ha xanp, 3 omsiny
Ha CTPIMKe MaJiHHS SKOCTI HOPMaTHBHO-IIPABOBOTO MaTepialy, CTiHKy TeH-
JICHITIIO 0 HOTO YCKJIaTHEHHSI aHOMaJIlii B TIpaBi HaOyBarOTh Pi3HUX, OLIBII
BUTOHYEHUX (HOPM, HAITPUKJIA[, TOLIMPIOETHCS «EKOHOMI3M» B IOPHCIIPYIEH-
i1 SIK METOA TIIyMa4yeHHs IPaBOBUX HOPM 3 BIIXOOM Bijl OyKBHU 3aKOHY 41
IHIIIOTO HOPMATUBHO-IPABOBOTO aKTa BUKJIIOYHO HA MiJCTaBl BpaxyBaHHS
CKOHOMIYHOI CYTi BIIHOCHUH, IO CKIANUCS’. « EKOHOMI3M» B FOPHCIPYACHIIIT
MOMIUPEHUI He TUTbKU Ha CTaJlii 3aCTOCYBaHHS MPABOBUX HOPM, a i y mpa-
BOTBOPYIiil MisITbHOCTI. 1]e MposIBIsIETHCSI TIEPII 32 BCE Y BHECEHHI JI0 TIPaBo-
BUX HOPM CYTO €KOHOMIUHUX ITOHATb, SIKi 3 IONIAAY IOPUIMYHOT TEPMIHOIIO-
rii He MOXYTh OyTH TIOSICHEHI.

OjHaK CIlijJi BU3HATH 1 [IEBHY BIIMIHHICTh MIX [TPOTaJIMHAMH Ta THIIUMHU
BUJIAMH HEJIOCKOHAJIOCTEH B MpaBi. SIKIIO TOMUIIKH, a0CYPIHOCTI, apXaizMu
€ IEBHUM YIYIIEHHSIM 3 00Ky Cy0’€KTIB MPABOTBOPUOI Ta MPABO3aCTOCOBHOT

'T Tyt GnarogaTHUM MiATPYHTSIM JIst TIPUKIIAJIB € MTOIATKOBE 3aKOHOAABCTBO. Tak,
JI0 3arajibHOT0 MICSYHOTO OIOJATKOBAHOI'O JIOXOAY BKIIIOYAIOTHCS KOIITH ab0 MaiiHO
(HEeMaifHOB1 aKTHBH), OTPHMAaHI TUIATHUKOM TOIATKY AK Xabap, BUKPaJICH] 4u 3HaliIeH1
AK ckapO, He 3MaHUH eprkaBi 3T1THO 13 3aKOHOM, Y CyMax, MiATBEPIKeHUX OOBUHYBAIIb-
HHMM BHPOKOM Cyy, HE3aJIS)KHO BiJI IPU3HAYEHOT HUM MipH nokapanHs (1. 1. 4. 2. 16 1.
4.2 ct. 4 3axony Ykpaian «IIpo nomarok 3 goxoxiB GizmaHUX 0ci6»). Y Bumaaxy xaba-
pa HeIOPEUHO TOBOPUTH PO HOT0 OMOAaTKyBaHHSI, OCKLUIBKY MIPEeAMET Xabapa miassarae
koH(ickawii, y BUHHOT 0cOOM OIOJaTKOBYBaHUH 10Xiz He yTBoproeThes. 1o s crocye-
TBCSI CKapOy, TO 3a 3araJIbHUM IIPABIJIOM BiH € BIACHICTIO 0COOH, sIKa HOTO BUSBIIIA (4. 2
cT. 343 1IK). BUHATOK CTaHOBUTH JIMIIE CKapO, 10 € MaM’ATKOIO iCTOPii Ta KylbTypH,
MPaBo BJIACHOCTI HA HHOTO HaOyBae nepxkasa (4. 4 c1. 343 11K). BuxonuTs, 1o B nep-
IIOMY BHIKy CKapO sIK TaKWH, 110 He i UIsATa€e 3JaBaHHIO AePKaBi, 10 OIIOJJaTKOBYBa-
HOTO JIOXOAY HE BKIIIOYAETHCS, TOMI XK K B JPYTroMy — BKJIIOYA€eThes. Ta 1 B3araini uu
JIOTIYHO OB’ SI3yBaTH ONOAATKYBaHHs cKapOy 3 THUM, MiJUIATae BiH 31aBaHHIO JiepiKaBi
a6o Hi? Amxe y Oyab-IKOMY BHITAJKY CKapO sIK TMeBHA [[IHHICTh B EKOHOMIYHOMY PO-
3yMiHHI YTBOPIOE OXiJ y 0CO0H, siKa Horo 3Hainuia.

2 BaraTuii Ha TaKxi, 1aJeKo He HalKpaIlli, 3al03WYeHHsI 3 MUHYJIOr0 [0CcIioqapehKuii
KozieKke YKpaiuu (auB., Hatp.: Kupu A. Toctsst u3 Oyaymero // 3epkaino aenenn. —2003. —
Ne 14 (439).

3 us.: Kapabans B. A. HaykoBo 00IpyHTOBaHE TIIyMAYCHHS aKTiB 3aKOHOABCTBA
SIK YMOBa yIIOCKOHAJICHHS ITpaBoCy s / BicHUK rocrionapcbkoro cygounHcTBa. — 2006. —
Ne 2. - C. 185-194.
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JISUTBHOCTI, SIKi MOXKHA OyIto O epepdaunTy a00 He JOMYCTHTH, TO IPOTallH-
HU Mepe0avYnTH 3a3/1aJerib He 3aBXKIU MOXKJIMBO, OUIBIIICTD MPOTAIUH Y
IpaBi MaroTh 00’ €KTHBHUI XapakTep Ta € HEeBia €MHOIO, 3aKOHOMiPHOIO
YaCTHHOIO [IPaBOBOTO Pery/IroBaHHs. [cHyBaHHS IpaBa 06€3 IPOrajJuH BajKKO
co0i ysaBUTH'.

3 ornsAny Ha TEOpETUYHE BU3HAUEHHS IPAaBOBOTO PEryIIOBAHHS SK
PO3B’sI3aHHS MuNO6UX IOPUIMYHO 3HATYIIUX CUTYallill, Oyab-sSKe YXUICHHS
JKUTTEBOT CUTYAIlii Bi/l THTIOBOI 37[aTHE TIOPOIMTH MIPOTAJMHY B TpaBiZ, M0 B
CBOIO Yepry BUKJIMKAE 3aCTOCYBAaHHS aHAJIOTIi. AHATI3YIOUH B3a€EMO3B’ 30K
TIPOTaJIMHY B TPaBi Ta aHAJIOT11, CJIiJT BIIMITUTH, 1110 aHAJIOTisI HE MOXe OyTH
3aCTOCOBAHA 3a HAssBHOCTI IPABOBOI HOPMH, SIKa PETYIIIOE CIIPHI BiIHOCHHH.
Taka mo3uIlist HaBoaUIACs B JiTeparypi i panimie’. [Ipudomy 10 HOpM Tpebda
BITHOCUTH HE TUIbKU moJokeHHs LK, HopMaTHBHO-TIPaBOBUX aKTiB, JJOTO-
BOpIB, MIDKHAPOJHUX JIOTOBOPIB, a i 3BMYAl, HIII JpKepena, mpo sKi 6e3ro-
CepeaHbO y JerabHii hopmyni anasnorii (cT. 8 LIK) He #ineTsest. BiqHocnan
CJIiJ] BBAXKAaTH BPETYJIbOBAHUMM 1 TO1, KOJIM 3aKOHOJABEIb JAOIyCKae cy0-
culiapHe 3aCTOCYBaHHs 1HIIMX MPABOBUX HOPM. 3aCTOCYBaHHS aHAJIOTl He
JIOITYCKAETHCS 1 TO1, KOJIU CYJI MOXKE BHPIIIUTH CIPaBy Ha MiJCTaBi TIiyMa-
YEHHS BiJIIIOBIIHOT TPABOBOT HOPMH 3aKOHY YH JIOTOBOPY.

AHAJIOTIs € CBOTO POy IHCTPYMEHTOM JUIsl «PYYHOI pOOOTHY» B MpoIeci
3aCTOCYBaHHS HOPMH IIpaBa, TOMY OKPECIUTH B y3aralbHCHOMY BUIJISII
HaWOLIBII TUTIOBI, «CepiliHI» BHUMAIKH i 3aCTOCYBaHHS JIOCUThH CKJIQIHO.
OpnHak MOXKHA CKa3aTH, 10 BaXJIMBOIO C(Eeporo 3aCTOCYBAaHHs aHAJIOTIT B
LUBIJILHOMY TIPaBi € CUTYaIlisl, KOJIu cy0’ exTH ((Di3udHi U IOPHIUIHI 0COOH)
HaJIJICH] BIJIMOBIJIHUMH MIPaBaMU, ajie BIJICYTHI HOPMATUBHO-TIPABOBI aKTH
110710 iX peasnizaiii. B iboMy BUMaIKy aHAJIOTISI BUCTYIIA€ €IMHUM CIIOCOOOM
IIPUMYCOBOI peaslizalii Ta 3aXUcTy Cy0 €KTMBHUX IIPaB, 1110 BUHUKIIU, 3 OI-
TSy Ha Te, 10 HENPHUITYCTUMUM € BIIKJIaJCHHS BUPIILIEHHS IUTaHHS 110 CyTi
JI0 BCTAaHOBJIEHHS 3aKOHOJABCTBOM IPOLIEAYPH peanizawii IuX Mpas.

Ha HeoOXiiHICTh BUPIIICHHS TIMTAHHS cCaMe B TAKUH CIoCi0, 3a JI0ToMOo-
TOI0 aHAJIOTIi 3aKOHY a00 aHaJOTii MpaBa, HaroJOUIYETHCS B HAYKOBIH JIiTe-
parypi®, 3aKOHOIABYMX aKTaX IHIIKX JepxKaB, 30kpema Pecrybniku bemapycs.

'V 3B’s13Ky 3 [IUM BijioMa 3 PaJsSHCHKUX YaciB KOHIICMIsl «Oe3MpOralHHHOIO
[paBa 3a Cy4aCcHHUX peasliii He Ma€ MpaBa Ha iCHyBaHHS.

2 lus.: Hcaros B. b. TIpaBoBoe peryiupoBaHue u ropuanueckue Gakre // [Ipaso-
Benenue. — 1980. — Ne 5. — C. 35.

3 Nus.: I[Tonenuna C. B. Ananorust B rpaxkaanckom mpase // COB. TOCYIapcTBO U
mpaBo. — 1969. — Ne 7. — C. 29-36.

4 uB.: Bumywro B. A. Kypc rpaxaaHckoro npasa: O6mas yacts. — MH., 2001. —
T. 1. - C. 245.
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3 omIsiy Ha Te, O TMHAMIKa IUBLIEHOTO 000POTY 1 3A1HCHEHHS IUBLTBHUX
paB HabaraTo BUIEPEPKae PO3BUTOK 1 BIOCKOHAIEHHS LIUBIJIBHOIO 3aKOHO-
JIABCTBA, «HOBI» Cy0’€KTHBHI IpaBa MOXKYTb TapaHTyBaTUCS HE 1HAKIIE 5K
nuIsTXoM aHajorii'. OqHaK y TaKMX BHITAAKaX CYIOBI OpraHu, Ma0yTh, 3 IIPH-
YHH KOHCEPBATH3MY CY[IIBCHKOI MMPABOCBIIOMOCTI Ta MPaBOPO3yMiHHSA 3a-
CTOCOBYBAaTH aHAJIOT1I0 ocTepiraroThes. I10ka30Bo0 B IbOMY BiJHOIIEHHI €
CyJI0Ba IIPaKTHKA, IO CKJIaJacs MPY BUPILICHH] CIIOPIB PO 3aXKUCT MEepeBaxk-
HUX TIpaB akiioHepiB. Tak, mocraHoBoto KUIBCHKOTO anesnsiiiHoro rocmo-
JapCHKOTO Cy/Iy YaCTKOBO 33JJ0BOJICHO 11030B BAT «IHXUHIpUHTY, IIepeBe-
JI€HO IpaBa MOKYIIA 3a JOTOBOPaMM KyMiBIi-IPOAaKy LIHHUX Harepis,
ykinageaumu Mixk TOB «byncepsic» Ta TOB «byacepBickoMIUIeKT, Bif-
noBiHO J10 sikux TOB «byncepsicy npunoano y TOB «byacepBickoMIekT
akuii 3AT «I'impoimkOymy. YXBaneHy MoCTaHOBY MOTHBOBAHO THM, IO Mpa-
BOBIJTHOCHHH 3 peaji3alii akI[iOHepOM CBOI'0 IIEPEeBa’KHOTO [IpaBa Ha MPUA-
OaHHS akUiil y pasi iX BiAYy)KeHHS 1HIIMMH aKIiIOHEPaMH L-OTO TOBAPUCTBA
€ nOJIOHUMU 00 NPABOBIOHOCUH, YPeTyTboBaHUX 4. 2 cT. 147 LIK, T0o0TO 1O
HpaBOBiILHOCI/IH 3 peamizauii yuacHukamu TOB cBoro TEPEBAKHOTO MpaBa
Ha KyIIBJIIO YaCTKH Y CTaTyTHOMY (bOqu TOB Ta npaBoOBiTHOCHH 3 peamsa—
i1 MepeBa)yKHOTO npasa KyHlBJIl CHIBBJIIACHUKOM YaCTKH Y MpaBi CHiTBHOT
Y4acTKOBOI BJIACHOCTI y pas3i i mpojaxy iHIIMMHU CHiBBJIaCHUKaMH (4.4. 2, 4
c1. 362 LIK). KBamidikyroun yci nepenideHi rpynu BiIHOCHH K OIiOHI, Cy/
IIIJIKOM OOIPYHTOBAHO BUXOAMB 3 TOTO, III0 BC1 BOHU I'PYHTYIOThCS Ha Iepe-
BOKHOMY ITpaBi Ha npuabaHHs MaitHa rpu ioro Bixdayxkenni’. Tomy cyn 3a-
CTOCYBaB JIO CIIPHUX BiJIHOCHH, OB’ SI3aHUX 13 peati3alli€io Ta 3aXUCTOM
MIePEBAKHUX IIPAB aKI[IOHEePa, 32 aHAJIOTIE€I0 HOPMH, 1110 PETYIIOI0Th MEXaHi3M
peastizauii iHIIMX MEPEeBaKHUX IIPaB, Y JaHOMY BHUIAAKY — IEpEeBaKHUX
paB CITiBBIACHUKIB. [I[pruoMy TyT Maia Miclie «IoABiiHaY aHAJIOTisl — CII0-
YaTKy CyJl IOCJIaBCs Ha HOPMHU PO NepeBakHi npasa yyacHuka TOB, a oc-
KUTBKY BOHH BiJICHJIAIOTh JI0 MTPABUII PO MEPEBAXKHY KYIIBIIFO YaCTKH Y MTPaBi
CIIJTBHOT BIIACHOCTI, 3aCTOCYBaB 3a aHaioriero i npasuina (ct. 362 1K).
Jlorika cyoBOTO pillIEHHS IIIJTKOM OXOILTIOETHCS aJlTOPUTMOM 3aCTOCYBaHHS
aHaJIoril 3aKOHY: MpOrajuHa B IPaBl — HasBHICT HOPMH, IO PEryIIO€
No/i0HI 32 3MICTOM BiIHOCHHM — BiJICYTHICTb MPSIMOT 3200pOHU — 3aCTO-
CYBaHHS aHAJIOT1 3aKOHY.

! TuB.: Bumywxo B. A. Kypc rpaxaanckoro npasa: O6mast yacts. — MH., 2002. —
T.2.-C. 224

2 B niteparypi (ITywau B. I. YcTynka BUMOTH i IEpEBEACHHs OOPry B IUBIIBHHUX
MpaBoOBiTHOCHHAX (HA MaTepiaiax CylZOBOI MPAKTHKH): ABTOped. AHUC. ... KaHI. IOPHUI.
Hayk. — K., 2006. — C. 13.) nmepeBaxkHi npaBa Ha NpUIOaHHS, IEPEIAHHS Y BIACHICTh
MaiiHa Ta MaifHOBHX ITPaB BUAUISIOTHCS Y CAMOCTIHHY TPYILY, 1[0 HE MOXKE HE CBITYUTH
po X MeBHY MOMIOHICTb.
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[Iprdomy KOHCTaTalil0 IPOTAIWHU B MPaBi MU 3HAXOIUMO y TEKCTi
MIOCTaHOBM Cyny Kacaiinoi incranmii: Hi B LK, Hi B 'K, Hi B iHIIHX 3aK0-
HOJIaBUMX aKTax, Hi B cratyTi 3AT He BU3HAUECHO MEXaHI3My peaizaliii me-
peBaxxHoTO Mpaa akuionepis 3AT momo NpuaIOaHHS aKIii, IKi peanizyrThb-
cs IHIIMMU aKLioHepaMu ToBapUcTBa. [luBye yniie BUHeceHUH Bumum
TOCITONIAPCHKHM CYIOM YKpaiH! BEpIUKT IO CIPaBi: yXBaJeHI CylOBi pilIeH-
Hsl CKacyBaTH, IPUUHATH HOBE PILICHHA, SIKUM B 32/I0BOJICHHI IMO30BHHUX
BHUMOT I10/10 NEePEBEACHHS NPaB Ta 000B’A3KiB MOKYMLS 32 JOTOBOPaMHU
KYMiBJi-[IPOQXKY WiHHUX Tarnepis BiagMoButH'. [1le Oinbin TUBHUM € 00TpyH-
TYyBaHHS MO3UILIT Cyy Kacal[iiHOT IHCTaHI[Ii: BIIHOCHHH LIOJI0 MPOJAXKY
aKIid 1 BITHOCHHU I1IOJI0 MPOAAXKY YACTKH Y CIUIbHINA 4aCcTKOBIM BIACHOCTI
He € NoOiOHUMY, OCKUIBKA BOHU MAIOTh PI3HUHN 3a CBOEIO IOPUIUYHOIO NIPH-
pomoro 00’€KT, a BiATaK, i pi3Hy MPaBOBY NMPHUPOAY. AKIis € HE YaCTKOKO Y
CHUIBHIN BIACHOCTI, 2 OKPEMHUM 00’ €KTOM IIMBUILHUX TIPaB 1 3aCBiIYY€ KOP-
[IOpaTUBHI IIpaBa aKIiOHEpa, a HE IIPAaBO BJIACHOCTI aKklioHEepa Ha MailHO
aKI[IOHEpHOTO TOBAPUCTBA, BIACHUKOM SIKOTO € caMe BOHO.

OcCTaHHBOI T€31 MU HE 3allepeuyeMOo, a L0 CTOCYEThCA MEPILOi, TO B Hill
HasiBHA ICTOTHA IIOMMJIKA y 3aCTOCYBAaHHI aHAJIOTIT K JIOT4HOI onepauii. Sk
yKe 3a3HAyasiocs, BUPILICHHS CIOPaBH 3a JOMOMOTOI0 aHaJorii nependayae
BHSIBJICHHS Y TIOPIBHIOBAHHUX BiTHOCHHAX NIEBHOI KLIBKOCTI IOAI0HUX O3HAK,
OIIIHKY CTYTICHS iX ICTOTHOCTI, BUSIBIICHHS HASIBHOCTI Ta 3HAYYIIOCTI BIIMIH-
HocTel. Llum mpaBmitoMm cyn kacamiifHOT iHCTaHIIT 3 HEB1IOMHUX MPUYHH
3HexTyBaB. [lo-nepiie, BUCHOBOK MO T€, L0 CIiPHI BIIHOCHHH HE € CXOXKH-
MH, 3p00JIeHO Ha MiJICTaBi aHAI3y JINIIe OfHieT 03HAKN — 00’€KTa, BCi iHII
03HAKH HE MPOaHaIi30BaHo. X04a HaM BHJIAETHCS, IO IOPUIUYHA TTPUPOAA
00’exTa 1 BKa3ye Ha BIIMIHHICTh CHIPHUX BIJHOCHH, aJie BUPIIIAILHOTO 3HA-
YeHHS He Mae. Tum Ounblile, 110 B pa3i 3aCTOCYBAHHS aHAJIOTI] IOPIBHIOBAHI
siBUIIA (BIJTHOCHHHU) HE MOXYTh 30iraTucs 3a BciMa €JIeMEHTaMH, 1HAKIIe
aHAJIOTisl BUKJIFOYAETHCS, Y HUX MOBUHHI OyTH BigminHOCTI. [To-npyre, cyn
MIPOITHOPYBAB yci 1HII 03HAKH MOAIOHOCTI aHATI30BaHUX TIPaB 1 BIIHOCHH,
10 BUHHUKAIOTh NIPH 1X 31 ICHEHH], HacaMIiepe]] IepeBaXKHUH XapakTep npaB
(MaltHOBWMIA XapakTep, epeBaKHUN XapaKTep, CTBOPIOIOTH MOMKIIUBICTD MPH-
n0aHHs MaifHa y BIACHICTH Ta iH.%). JIOCHIKYFOUH ICTOPUYHY I'eHe3y Iepe-

! Tus.: Tlocranosa Buroro rocrogapcskoro cymay Yikpaiau Bix 3 sxostas 2006 p.
y crpasi Ne 30/361 // http://www. arbitr. gov. ua/docs/28 166995. html.

2 B sriteparypi BU3HaYCHI Taki O3HAKH IEPEBAYKHUX IIPAB, SIK iX CTPOKOBICTh, MOX-
JIMBICTh BCTAHOBJICHHS SIK 3aKOHOM, TaK i JOTOBOPOM (@ B HAIlIOMY BHIIaJIKy — CTaTyTOM
a0o IHIIMM aKTOM IOPUANYHOI 0COOM), HEMOXKIIUBICTH OyTH CaMOCTIHHUMH 00’ €KTaMH
OUBUTFHUX MPABOBITHOCHH, CCHU(IUHICTD 3axXUCTy (nuB.: Kpam B. 1. TlepeBaxHi
npaBa: TEOPETUYHHN Ta MpaKTUIYHUK actekT // [1ianpueMHUITBO, TOCIIOAAPCTBO i Tpa-
Bo. — 2004. — Ne 9. — C. 72-74.). Ilinxpecnmumo, II0 1 HepeBakHi IpaBa aKIioHepiB, 1
MepeBakHi MpaBa YYaCHUKIB CHUIBHOI BIACHOCTI BIATIOBINAIOTH YCIM LIUM O3HAKAM.
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Ba)XHUX TpaB, B. Kpar aiiiioB BUCHOBKY IpO Te, 110 B POCIHCHKOMY JTOpe-
BOJIIOLIHHOMY 3aKOHOJABCTBI II€peBakHi IIpaBa CIIBYYaCHHUKIB KOMIaHil
oJiepKajy PO3BUTOK HA I'PYHTI 1IHCTUTYTY NEPEBaKHUX IIPaB yYaCHUKIB
CIIIJTBHOI BIACHOCTI!, 110 He MOYKE HE HABOJUTH Ha AyMKY MPO 1X MOMIOHICTb,
came IIpo Te, IO i ITpaBa CITiBBJIACHHUKA, 1 IIpaBa aKIiOHEepa MAIOTh MEPEBAKHII
XapakTep nepejl TAKMMH K TIpaBaMH 1HIIHUX 0ci0, TOOTO € 3a CBOEIO CYTHICTIO
MIEBHOIO MIJIBIOI0, KA HAJIAETHCSI IIUM 0Cc00aM 1 MiIKPECIIOe MOAI0OHICTh X
TIPaB 1 BIATIOBITHO BiTHOCHH, III0 BUHUKAIOTH ITPH iX 3/iicHeHH]. ToMy mo3uis
Bumoro rocnonapebkoro cyny YKpaiHu BUIAEThCs HAM HellepeKoHIMBoro. Ha
JKaJib, HaBEJICHA CIIpaBa HE € MOOJUHOKUM BHUIa koM. Tak, B iHIIIH cripaBi
Bumuii rociogapepkuii cya YkpaiHu ckacyBaB IOCTaHOBY Cyay alesaLiiHOl
IHCTaHIIIT Ta 3aJTMIINB B CHJI1 PIILIEHHS TOCTIOAAPCHKOTO CY/Ty MEPIIOi iHCTaHIIIT,
BU3HABILY HEMOXKITBUAM 3aCTOCYBaHH JI0 CITIPHUX BIIHOCHH 32 QHAJIOTI€IO CT.
362 UK. CBoro nmo3urito Bumuii rocronapchbKuii Cya MOTUBYBAB THM, 11O
CHIpHI Bi/IHOCHHY BUHUKJIM HE HA €TaIll peaizallii epeBayKHOro 1papa aKIlio-
HepiB Ha pUAOAHHS aKIii, 10 BUITYCKAaIOThCS JOJATKOBO, a Ha eTaIl peai-
3aLii IpaB IHIIKMX IHBECTOPIB Ha NPUIOAHHS aKLii, 1110 BUILyCKAIOThCs 1OaT-
KOBO, Ta ICHYIOYHMX aKI[IOHEPIiB y KUTBKOCTI, 110 IEPEBHIIYE KiIIBbKICTh aKIlii,
Ha sIKy aKIL[iOHep pealti3yBaB CBO€E MpaBo. Lls oOcTaBuHa, HA JyMKY KacaliiiHO-
TO Cy/ly, BUKJIIOYA€ 3aCTOCYBaHHS 70 cripHUX BigHocuH cT. 362 K. Tomy B
MO30Bi PO BU3HAHHS HEAIWCHUM pillleHb, BU3HAHHS MpaBa Ha yKJIaJaHHS
JIOTOBOPY KYTIBII-MPOAAXY aKIiil JOIaTKOBOTO BHITYCKY, TIEPEBEIICHHS TIpaB
Ta 000B’SI3KIB TIOKYIIIIS BiIMOBJICHO?,

He 3Ba)xuBCst 3acTOCYBATH aHAJIOT1IO Y CHpaBax Mpo 3aXUCT MePeBAXKHUX
npaB akuionepis i Bepxosuuii Cyn Ykpainu. Tak, yXBanoro KoJserii cyaaiB
CynoBoi najnaru B HUBUIbHUX cripaBax Bepxosnoro Cyny Yipainu Big 17 muc-
toraga 2005 r. 3a1MIIeHo B CUIII pillieHHs [ arapiHChbKOro pailOHHOTO Cymy
M. CeBacTorosns Mpo BU3HAHHS HENIHWCHUMH JOTOBOPIB KYIiBIi-IPOAAKY
aKIii, OMHAK 3 I[LOTO PIlICHHS BUKJIFOYEHO BKa3iBKY TPO IIEPEBEACHHS IIPaB
1 000B’s13KiB TIOKyTIs Ha mo3uBava. [Ipu npomy BepxoBuuii Cyn Ykpainu
BUXOJIMB 3 TOTO, I[0 MUTAHHS MEPexXojy 1 peasizamii npaBa BIACHOCTI Ha
akUii BUpPIIIyeTbCA IPU IX BIJUY>KEHHI BIANOBIJHO 10 3aKOHOJABCTBA Ta
HOPS/IKY, BU3HAYEHOMY CTATYTOM akKiioHepHOro toBapucTsa’. Ilo cyTi cyn
YXUIUBCS BiJ] BUPIIIEHHS CIIPaBH IPO 3aXUCT MEPEBAKHUX TPAB JI0 «KPAIIUX

! Tus.: Kpam B. I. IcTOPUKO-NIPaBOBHiT aClIEKT ()OPMYBAHHS IHCTHTYTY IEPEBAKHUX
npaB // IIpobmemn 3axonnocti. — 2005. — Bum. 75. — C. 3-7.

2 JTus.: [Tocranosa Buioro rocrogapeskoro cyny Yipainu Big 13 uepsrst 2006 p.
y crpasi Ne 6/560 // http://www. arbitr. gov. ua.

* Tus.: VxBaua kojerii cyis CynoBoi najnary B IMBIIBHHUX ClIpaBaX BepXoBHOTO
Cyny Ykpainu Bin 17 nmucromama 2005 . / http://www. scourt. gov. ua.
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4aciBy», KOJIU 1€ TUTaHHs Oyie BPEryITbOBaHO 3aKOHOAABCTBOM YH KOPIIOpa-
TUBHUMHU HOpMaMu. HaBeseHi npukiiau cBiigarh n1po GopMyBaHHs 3 OOKY
CYZIOBHX OpraHiB CHCTEMHOTO ITiIXOy CTOCOBHO HEMOXKITBOCTI 3aCTOCYBaH-
HS aHaJIoril y cIIpaBax IpO 3aXUCT IEPeBAXKHUX MPaB aKLiOHepiB, IO CIij
BHU3HATU IIOMUJIKOBHM.

OpHaK Cy/oBiH MPAKTHILL BiIOMI 1 THIII MPUKIIA]U, KOJIH 32 BiJICYyTHOCTI
MeXaHi3My peajizalii cy0’€KTUBHOTO MpaBa CyJl 3BEPTAEThCS 10 aHAJIOTI]
3akoHy. Tak, N 3BepHyJacs 10 Cy/y B iHTEpecax CBOro HEOBHOJIITHROTO CHHA
31 CKaproro 3000B’A3aTH IOJAaTKOBI OPraHK BUKJIIOUUTH IPUCBOEHUH il cUHY
inenTn(ikaifHIi HOMep 1 BCIO 1HITY iH(pOpMaIlifo po HbOTOo 3 [lepxaBHO-
ro peectpy (Gi3MYHHUX OCIO MIATHUKIB MO/ATKIB, BUAATH HOMY JIOBIAKY PO
HasBHICTh MpaBa 37iHCHIOBATH Oy/ib-sKi TuIaTexi 0e3 ieHTu(ikamiitHoro
HoMmepa. Ckapry oOrpyHTOBAaHO THM, IO MO3MBAYKa Ta 1i CUH 3a CBOIMU
peririiHIMHU TIEPEeKOHAHHSIMHU He 0a)KaloTh MaTH 1ICHTU(IKAIHHIA HOMED,
111e MpaBo nepeadaveHo BiIOBITHIMHI HOPMaTHBHUMU akTamMH. [10CcTaHOBOIO
Kipogcbhkoro paiionnoro cyny m. KipoBorpana Bix 24 mortoro 2006 p. B 3a-
JIOBOJICHHI ckapry BigMosieHo. Cyn anensiiiHol 1HCTaHIiT {IHIIIOB BUCHOB-
Ky NP0 HEOOTPYHTOBaHICTh TaKOi BiJIMOBH, 3a3HAYMBIIIH, IO BiJICYTHICTh
MeXaHi3My 3a0e3IeUeHHSI IPaB HETIOBHOIITHIX TPOMAJISIH 3/11HCHIOBATH OY/1b-
SIKI IUTaTeXi 0e3 ieHTHdiKaniiHOTO HoMepa, ITOPIBHSHO 3 ITPaBaMH TIOBHOJIIT-
HIX 0ci0, sIKI yepe3 cBOI peiriiiHi ado iHIII NEePeKOHAHHS BIAMOBIIIIOTHCS
BiJl MPUHHATTS iIeHTH(IKAIHHOTO HOMEpa € MOPYIIEHHSIM IXHBOTO KOHCTH-
TymiiHOTOo npasa. OCKUIBKU BIJICYTHIN 3aKOH, 110 PETYIIOE MOPSIOK 3a0e3-
TIEYEHHSI [TPaB OCi0, sIKi HE JIOCSTIIN MIICTHAIISITUPIYHOTO BIiKY 1 BITMOBUJIH-
csl Bl ieHTH(DIKAIITHOTO HOMEpa, TO CyJ, 3aCTOCYBABIIH aHAJIOTIIO MPaBa,
BBaXkae, 1110 MOJIATKOBI OpraHy MOBUHHI BUAATH 0CO01 JOBIIKY, sIKa TIOCBIAYYE
Horo mpaBo 37ifcCHIOBaTH Oy/Ib-sIKi TIaTexi 0e3 ineHTuhikaIifHoro HoMepa
i JTi€ 10 JOCSTHEHHST HUM I CTHAASTHPIYHOTO BiKy'.

Hageznena cripaBa € moka3oBoto 3 6aratbox npuuuH. [lo-nepiue, B Hiil cyn
3aCTOCYBaB aHAJIOTIO MMPaBa, 10 33 CKIAJHICTIO € «BUILOI0 MAaTEMAaTHKOIO»
mpaBo3actocyBaHHs. [lo-apyre, 10BeieHO, IO BIICYTHICTh MEXaHI3My pe-
anizaiii npasa (HaBiTh TOJI, KOJH 1€ CTOCYETHCS HE TUIBKH IIMBUILHUX, a U
IHIIUX BIIHOCUH) HE € IIEPELIKOJO0 Ul H0ro 3aXUCTy 1 IPUMYCOBOIO 3/1M-
CHEHHS ILUIIXOM 3BEPHEHHs J10 CynoBHX oprasis. Ilo-TpeTe, Bukpucramizo-
BaHEe 3a JOIIOMOTIOI0 aHAJOTIi MPAaBUIIO MOXKE OyTH BUKOPUCTAHE MIPU BUPI-
IICHHI aHAJIOTIYHKX CIIPaB, IO HA/Ia€ HOMY 03HaK HOPMATHBHOCTI.

! Tus.: ToctanoBa AnensiiiiHoro cyny KipoBorpasacekoi obnacti Big 15 uepBHs
2006 p. y cripasi Ne 22ac-179 /€ nunnii nepkaBHAIN peecTp CylI0BUX pillleHb YKpaiHH:
http://reyestr. court. gov. ua.
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