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1. EBoAlOLLISI KOHLLENLLIT MPUBATHOrO NpaBa

Y 1opucnpyeHiiii 6y/1b-sIKOro MUBIII30BAHOTO CYCIiIbCTBA GA30BUMU € MIPABOBI
KaTeropil «IpuBaTHE» i «IUBLIbHEY» TTPaBO. TepMIHOM <«IMBLJIbHE ITPABO» B cydac-
HUX TPABOBUX CHCTEMaX TO3HAYAOTh TEPeBaKHO Ty cdepy (Tamysp) mpasa, SKa
PEryJIO€ MAHOBI Ta JIEsIKI HEMAHOBI Bi/IHOCUHMU, 110 TPYHTYIOTHCSI HA FOPUANYHIHT
PIBHOCTI IXHIX YyYaCHUKIB.

CyuacHa TopuinuHa HayKa BUOKPEMJIIOE B icTOpii ofHi€l 31 chep mpaBa — npu-
BAaTHOTO TIpaBa — YOTHPHM OCHOBHI eTanu, a came: 1) dhopmMyBaHHS TTPUBATHOTO
(IMBIJIBHOTO) TIpaBa SK IIJICHOTO CUCTEMHOIO HOPMATHBHOTO YTBOPEHHS
(I-cT. 1. €.); 2) BignpaIOBaHHs TOJOXKEHb MPUBATHOTO TIPaBa, iX MOEIHAHHS Y
«IIpaBi yHIBEpPCUTETiIB» K pe3yJbraT Ipalll IJI0caTopiB Ta IMOCTIJIOCATOPIB Y
CepennpoBiuui; 3) hopMyBaHHS MPUBATHOTO TIpaBa B MEPIO/l CTAHOBJIEHHS TPOMa-
JISTHCHKOTO CYCIIJIbCTBA, 10 BTIIUIOCH Y BUIJISIi HOPMAaTUBHUX y3arajJbHeHb (e3-
MOCEPENHBO B TaKMX 3aKOHAX MOCJIOBHO JIGEPasIbHOTO 3MICTY, SIK HAIOJIEOHIB-
cokuii [luBinpHauit Konexe, HiMerbke 1uBiIbHE yI0KEHHS; 4) po3po0OKa y ApyTiit
nosoBuHi XX — Ha nodarky XXI ¢T. Ta BXOJIKEHHST y SKUTTSI IIMBIIBHUX 3aKOHIB
HOBOTO TIOKOJIIHHS, SIKi Bi/J0OpaskaloTh TJIMOOKY €HICTh TIPUBATHOTO TIpaBa i cydac-
HOTO TIPUPOIHOTO TIPaBa, HEBI/ EMHUX TPaB JIIOMWHU, TaKuX K [[uBiibHI Komexcn
Higepaanzis ta kanaacbkoi mposiniiii Ksebek, nosuii Iusinbauii kogekc Pociiicbkoi
Depnepartii [1, 40-43].

Hagenena xknacugikallist icCTOpUIHUX €TariB MPUBATHOTO TPaBa Ma€ SIK Teope-
TUYHUMH, TaK 1 BJJacHEe TTPAKTUYHUN iHTEPeC, OCKIJIBKU /A€ MOKJIUBICTD MPOCTEKNUTH
JAMHAMIKY PO3BUTKY PO TOLT IIpaBa Ha MPUBATHE i yOJivyHe.

[luBisbHE MPaBO CBOIM TOXO/KEHHSIM i Ha3BOIO 30008’s13aHe CTapoaaBHbOMY
Pumy, B stkoMy TepMiH jus civile 3acTOCOBYBABCsI [IJIs IO3HAYEHHS TPABA, CTBOPEHO-
IO TUM YU iHIIMM HapO/IOM, TPOMa/ITHAMU OKPEMO B351TOI KpaiHu.

Incrurymii KOcTuniana BuU3HAYa W I1WBIJIbHE MPABO TakUM udmHOM: <«Te, 110
KOKEH Hapo/l 3aCHYBaB JIJis cebe SIK TIPaBo, € BJIaCHe MPaBo HOTo rpoMajisiH (civitas)
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i Ha3WBAETHCI TPOMAIIAHCHKUM (ITUBLIBHUM) TIPABOM, OCKIJIbKM BOHO € TIPaBOM,
MIPU3HAYEHUM JIUIIIE JIJIS IUX rpoMajisiH. ToMy cBOIO Ha3BY IMBIJIbHE MTPaBO OTPHU-
MYE€ 3TiJIHO 3 HaJIe;KHICTIO TPOMAJISIH: HAIPUKJIA[], TTPaBo apuKaHCHKUX TPOMAISTH
Ha3MBalOTh aPUKAHCHKUM IIUBIJIbHUM TIPaBOM... Te 1paBo, 3a SIKUM JKMBE PUMCb-
KWii HApO/l, — PUMCHKUM IUBIIBHUM TIpaBoM (jus civile Romanorum) [2].

Xoua iCTOPUYHO 1UBIJIbHE TIPABO YTBEPNJIOCS K MIPUBATHE TIPABO, 1110 PETYJIIOE
BiTHOCWTHY TPOMA/ISTH TIIO/I0 OKPEMO B3SITO1 KpaiHU, OHAK TAaKOTO 3HAYE€HHS BOHO
nos6asusiock y Pumi ke Ha mouatky 111 c1. Jus civile neperBopuiocst B itoue st
HUX TIPaBO, ajie PeTyJioBajo Juiie Ty cdepy, Ky PUMCbKe TPAaBO HA3WBATO juUs
privatum, TO6TO «BIJHOCHMHM IIPUBATHUX 0CIO Mi cO00I0 He3a/MeKHO Bijl IXHBOTO
rpomangHcTBay [3, 12—13].

BiamnosiaHo, 3 mo1ioM TIpaBa Ha IpuBaTHe i my6JiiuHe jus civile IOBHICTIO cTaslo
MIPUBATHUM.

BBaskaeTrbcs, 1110 crioyaTKy yasiisM IpaBa B PUMCBKOMY IIPaBi BUHUK JIUIIIE SIK
croci6 BUBYEHHS IIpaBa i He CBIAYMB PO PO3IiJIEHHs PUMCHKOTO IIpaBa Ha /Bl Bij-
noBifHI ramysi. [le BummBae 3 Bijjomoro BucioBieHHd Yibiiana [4, 12]: «IIpaso
BUBYAETHCS Y JIBOX acreKTax: myomiaHoMy i mpuBaTHoMy. [1yOstiure TipaBo 3BEpHE-
HO Ha cTaH PMMCHKOI /Iep;KaBy 3arajioM, TPUBATHE JK HATEKUTD 10 MAWHOBUX BUTO/T
okpemux ocib» |5, 23].

Tepwmin <«iuBisbHe IpaBo» (jus civile), Bimomwuii 3 vaciB CrapomaBuboro Pumy,
BUKOPUCTOBYBABCSl PUMCHKUMU IOPUCTAMHM SK CHUHOHIM <«IIPUBATHOTO TIPaBas.
[TpuBatHe 1paso (jus civile, jus privatum) TPOTUCTABJISIOCS TaK 3BaHOMY 11y OJIUHO-
My 1ipaBy (jus publicum), KpurepieM pO3MeKyBaHHS SIKUX CJIYTYBaB XapaKTep 3aXu-
IIyBaHOTO iHTepecy.

JlokTprHa pUMCHKOTO TipaBa (KJIACHYHOTO TIepiofy) myOJiYHUM [TPaBOM BU3HA-
Basia TMPaBo, SIKe HAJEKUTh JI0 CTATycCy, 10 CTaHOBUINA BCiei Pumcbkoi nepskaBu
3arajioM, a IPUBATHUM IIPABO Te, SIKe MA€ Ha yBa3i BUTO/IM, IHTEPECH OKPEMUX OCi0.

3oKkpemMa, pUMJISTHU TIOIISAIN PpaBo Ha myoOstiune (mep:xasue) (jus publicum)
«quod ad statum reipublicae spectats> i npusarue (jus civile) «quod ad singulorum
utilitatem spectat», — BiAMIHHOCTI TOTO I IHIIIOTO ITPaBa 3BOASATHCS 0 BiIMiHHOCTEM
inTepecis (utilitates), — cchepa IpUBATHOTO TIpaBa CTOCYETHCS IIPUBATHUX BiTHOCHH,
3 MOIJIsSIy TIPUBATHOTO TipaBa utilitates € TIEBHUM CTyTIEHEM BJIAJIH, SIKY PUMCHKUI
IPOMa/STHUH Ma€ HaJl CBOEIO cim'ero. Familia B pumiista Gysia IBOX BUAIB: MailHOBa
(pevoBa), sgKa CKJAJANACA 3 pedyel K YaCTUH 30BHIITHBOTO CBITY; BiJIMOBI/IHO, 3
I[bOTO TOTJISILY 3MICT MUBIJIBHOTO MpaBa CTAHOBJSATH TIpaBa pedoBe Ta 3000-
B’a3anbHe. IHma daminis — ocobucra, ska ckiajganacs 3 ociO, MiaABIaIHUX B
JIOMOBJIAJTUKH; 3 I[LOTO MOTJISAY /0 chepr IMUBLILHOTO MTpaBa BHOCUJIA BUYEHHS de
personis, TOOTO TIPO TIPABO3/IATHICTB 1 TTPO TIpaBa cimMeliHi (BJIaaa Y0I0BiKa HA IPY-
JKUHOIO 1 0aThKa HaJ AiThbMU); IIPaBO K CIAAKOBE BOHU BUBYA/IU 3 MOLJISLY OJHOIO
3i crioco6iB HaOYTTS IIpaBa BJIACHOCTI per universitatem.

Taxum yuHOM, y PUMISH jus privatum OXOTIJIIOBAJIO BCI MOKJUBI TIpaBa Ta
000B’sI3KH, SIKi ICHYBaJIU JIJIsI KO)KHOTO 3 PUMCBKHMX IPOMAJsTH OKPEMO, TOJ sIK jus
publicum oxorutioBasio mpaBa Ta 000B’SI3KM BCiX IPOMAJISTH HE3aJIeKHO Bi 3MiHU
MTOKOJIiHb.

Kosu B mopaspiiomy Ha 3axoi €Bpomy puMchbKe MPaBo IMiI/IaJI0Ch PeTerIlii, TO
pasoMm i3 M 6ysI0 BUPOOJIEHO jus civile, 3MIiCT SIKOTO CTaHOBJISITH MPUBATHI BiZTHO-
CHHM, IO MOIJISJIOCS Ha MAalHOBE TIPaBo, CiMeitHe Ta cragkose [6, 37—42].
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BBaskaernbcs, mo Hapoan kpain 3axinnoi i [lenrpanproi €Bponu B nepion XI11-
XVIII ct. Masu criibHe TpaBo, abo jus commune, 1o SABJISIO COO0I0 PUMCHKO-KaHO-
HiuHe MPaBo, SIKe CIPUIHSIO Oe3sid mpaBoBux iHcTUTYTiB CepenrboBiuust. OaHaK,
stk 3a3Havae JI. Yaurypis, ciizbre nmpaBo (jus commune) 6yJI0 MIBUIIE «HAYKOBUM»
IIPaBOM, sIKe BUBYAJIOCA B YHIBepcUTeTaxX. Y peajbHOMY KUTTI pUMCbKO-KaHOHIUHE
paBo MaJio cyOcuiiapHe 3HAYEHHST: I0TO BUKOPUCTOBYBAJIM JIUIIE B THX BUMAIKAX,
KOJIM ICHYIOUl TpajuIlil i 3BUYal He JlaBajii MOKJIUBOCTI BUPIIIyBAaTH Ka3ycCH, SIKi
BUHWKAIOTH y peasbHOMY KUTTi [3, 16, 18—19].

YripomoB:x 6araThOX CTOJITH 3aIIPOTIOHOBAHA PUMCHKUME IOPUCTaMU (30KPEMA,
IOPUCTOM KJTACUIHOTO TIePioy YJIbIliaHOM ) Kiaacudikarlis He 1mijiaBangacs CyMHiBY
i Gysa optHi€rO 3 (hyHIAMEHTATBHIX aKCIOM 0puctpyaeHitii. [Ipore 3 ycKIa{HeHHSIM
rOCIIOJIAPCHKOTO JKUTTS CYCIILJIBCTBA, 3 IOSIBOI0 BCE HOBMX i HOBUX (DaKTiB OLIbII
rMOOKNI aHasi3 MOKa3aB, M0 3alPOMOHOBAHA CBOTO Yacy PUMCHKOIO IITKOJIOIO
npaBa Kiaacubikailis He BioOpakae peasiii IPaBOBOrO PO3BUTKY JIIOICHKOTO CyC-
MiJIBCTBA | HE BUTPUMYE TEOPETUYHOI KPUTUKU. | cripaB/ii, BCTAHOBJIIOIOUN TTPaBOBI
MPUTIMCH B Tay3i CiIMEITHOTO, CIIaJIKOBOTO, PEYOBOTO MIPaBa, /Iep:KaBa He JIUIIE Pery-
JIIOE 1 3aXUIIIa€ iHTEpPecH OKPeMUX 0cib, a i 3/1i1ICHIOE 3aXKCT iHTEPECIB BCHOTO CyC-
MJIBCTBA 1 IEPKABY 3aTaJIOM.

YV noxrpuni npasa XVIII-XIX cr. 6y/10 3a1IPOIIOHOBAHO TaK 3BaHUI MaTepiaib-
HUIT KpUTEPiii, 3T1IHO 3 IKUM TY ¥ 1HIILY HOPMY MO’KHA BiiHeCTH /10 chepu my6riu-
HOro ab0 TPUBATHOTO TpaBa 3aJeKHO Bil 3MICTy peryJibOBaHUX BiHOCHH. Tak,
3T1JIHO 3 II€10 KOHTIEMITIEIO /10 chepr MPUBATHOTO TTpaBa TOBUHHI HAJIE’KATH HOPMU,
dKi peryJioloTh MailHOBI BigHocuHu. [liKOM o4YeBHUAHO, IO 3aCTOCYBAaHHS
«MaTepiaibHOrO» KPUTEPito He Jla€ aJileKBaTHOI OIliHk1 Hopmu. Hanpukiaz, He3Ba-
JKAl0uM Ha MaTepiajibHUN XapaKkTep BiJIHOCHH, MOB’I3aHUX i3 (popMyBaHHAM Jep-
JKaBHOTO OOJKETY, Taki BiIHOCMHU He HajeXkaTh J0 c(epu MPUBATHOTO IpaBa.
Po3pobiieHHsT MaTepiaJbHOTO KPUTEPII0, MO CYTi, € BapiaHTOM ysKe HaBeIEeHOTO
BUIIlE KPUTEPiIO iHTEpecy.

[IpuHIMIIOBO HOBUI HAIPAM, IMOPIBHSIHO 3 PUMCHKOIO TIKOJIOI0 11PaBa, sBJIsijia
co6010 THITA KOHIIEIIIis, 0 IPYHTYEThCS Ha KPUTEPIEBI (HOPMATBLHOTO XapakTepy,
3TiZHO 3 SIKOIO 0 MyOJIIYHOTO MpaBa HajiesKaTh HOPMH, SIKi PETyJIIOI0Th BiIHOCUHU,
1[0 OXOPOHSIOTHCS Y KPUMIHAJBHOMY a00 aAMiHICTPaTUBHOMY IIOPSIAKY, BOAHOYAC
SK TTPUBATHO-TIPABOBI BIIHOCUHU 3aXUIIAIOTHCA ITUBIIBHUMU CyJlaMU 3 1HIIIaTUBU
npuBatHuX oci6. OHaK I Teopis TakoX He OTpUMaja MUPOKOr0 BU3HAHHS,
OCKLJIBKM He TIOSICHIOE KPUMIHAJIbHO- Ta aJMiHICTPATUBHO-TIPABOBUM 3aXUCT MPHU-
BATHOIIPABOBUX IHTEPECIB, HAITPUKJIA/L TIPUBATHOI BJIACHOCTI, & B KPUMIHATIbHOMY
mpaBi 6araTboX KpaiH MICTSITHCSI HOPMH, CITPSIMOBAHI Ha 3aXKMCT CIMEHUX BiTHOCUH
TOIIIO.

Ve B XIX ct. OyJ10 3a1TpOIIOHOBAHO HOBHI KPUTEPIl PO3MEKYBAHHS TIPABa TIPHU-
BATHOTO BiJl IpaBa 1y OJIiYHOTO, 3T1/[HO 3 IKUM 3a3Ha4YeHi Tarysi paBa po3pisHAOTh-
Cs1 32 METOJIOM ITPABOBOTO peryJioBaHHst. J[Jist yOivHOTO MpaBa BJACTUBE PETYJI0-
BaHHS BiJHOCHH IIPUITKCAMU IMIIEPATUBHOIO XapaKTepy, sIKi He MOKYTh OyTH 3MiHe-
Hi JKOJTHOIO ITPMBATHOIO BOJIEI0 OKPeMOI 0cobu. Y BifHOCHHAX 1MyOJiYHO-TIPAaBOBOTO
XapaKTepy Bce IiZIKOPEHO BOJIi /lep;KaBHOI BJIAJIM, B PEryJIIOBaHHI TaKUX BiZIHOCUH
3aCTOCOBYETBCS METOJL BIaju i mikopenns. V. TIokpoBCchKuMil, IOPiBHIOIOUH SKUTTSI
JlepsKaBy 3 BIHChKOBOIO OpPraHisalli€io apmii, mucas Ha moyarky XX CT., 110 B JiepsKa-
Bi BCe MJIKOPEHO €IMHIN BOJIi, OTHOMY KOMaHJHOMY IIEHTPY, BCe B Hill 1leHTpasi30-
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Bano. Came 1eit mpuitom 1opuranoi nenTpaizarii, na gymxy M. ITokposcbkoro, i
CTaHOBMTD CYyTHiCTh ImyOJriuHoro mpasa |7, 39—40].

Y cdepi BiTHOCHH TPUBATHOIIPABOBOTO XapaKTepPy, TOOTO BITHOCHH MisK ITPUBAT-
HUMHU 0COOaMU, /i€ 30BCIM iHIINI MeTO/ peryIloBaHHs: MPUBATHUM ocobaM Haja-
€TbCSI 1IPABO IIEBHOIO MiPOI0 BiJIbHO BM3HAYaTH XapakTep i 3MiCT BiIHOCUH MixX
co6010, BeTynaru B Oyib-sIKi BiHOCHHM ab0 HaBIIAKM, yTPUMYBATHCS Bijl peastisaitii
CBOIX TIpaB, TOOTO Ha IPOTHUBAry IEeHTPaTi30BaHiil BOJI IepKaBy 3 Il METOIOM Pery-
JIIOBAHHS BJIQJIA 1 MiAIMOPSIIKYBAHHST 3aCTOCOBYETBCSI METOJI, SIKMH CTBOPIOE MiXK
yYaCHUKaMU BiIHOCUH IOPUAMYHY PiBHICTb, YTBOPIOIOYU CUCTEMY IOPUIUYHOI
JelieHTpasisaiii, To6To cBoOOAM i MPUBATHOI iHIIIATHBY.

OpiHaK MiK TPUBATHUM i MyOJIIYHIM TTPAaBOM HeMae i He MosKe Oy TH, SIK 3a3HaYaB
I1. TlokpoBebKumii, «piskoi reMapKariitnoi minii». Tak, y mpuBaTHOMY (IIHBLILHOMY)
PaBi 3aCTOCOBYIOTHCS CYTO TyOJIiYHI IHCTUTYTH, HATIPUKJIA/, IEPKABHA PEECTPAITis
IOPUAMYHIX 0Ci6, 06MeKEeHHS ITPpaBa BJACHOCTI TOIO. 1]e MOsSCHIOEThCS iCHYBaHHSIM
0cobIMBOCTER IesTKUX 06’€KTIB TTpaBa BJIACHOCTI, HATPUKJIA/ 3eMENTbHUX JiJISHOK;
HEeOOXIIHICTIO 3aXMCTY EKOHOMIYHO CJIabIIoi CTOPOHU; 0OMEKEHHSIM BUHMKHEHHS 1
JUSTBHOCTI MOHOTIOJI I TOTIO [8].

Hagnaku, y my6idHOMY IIpaBi MOKHA 3HANTH NPUKJIAAA PETYJIOBAHHS BiIHO-
CWH Ha 3arajbHUX 3acajax MUBIIbHOTO mpaBa. Tak, opuandHi ocobu mybmigHOro
npaBsa /Iif0Th y IUBIIbHUX BiJIHOCMHAX HA PIBHUX MPaBax 3 IHIIMMHU yYaCHUKAMU
LIUX BiJJHOCKH, TOOTO Ha BJACHUII PO3CYI, Peali3yIouu CBOI IIpaBa Ha 3acaiax cBOOO-
JIVL JIOTOBOPY, CBOOOIM TiAMPUEMHUIIBKOIL AiSIBHOCTI, SIKIIO iHIIE HE BCTAHOBJIEHO
3akoHoM [9, 7].

Yei xapakTepHi 0cOOIMBOCTI TIPUBATHOTO 1 yOIITHOTO TIpaBa OLJIBIIT YiTKO TOSIC-
HIOIOThCS BIAMIHHOCTSIMU TIOZIiTy 00’€KTa y MPUBATHOMY IIPaBi Ta HOTO IPUCTOCY-
BaHHSI [0 CIJBHOIO KOPHCTYBaHHS B IyOJiYHOMY IpaBi. 3 I[bOrO HPUBOLY
M. KopKyHOB CJIYIIIHO 3a3HaYaB, 10 <...HaiOiIbII XapaKTepHi BiZIMIHHOCTI ITpUBaT-
HUX | MyOJIYHUX TIpaB BUPAKAIOTHCS B MOPSIAKY HAOYTTS THX YU iHINIUX MPaB, Yy
criocobax ixX BTpaTH, y BiIMIHHOCTSIX 3MICTy CaMOro MpaBa Ta y CITiBBiHOIIEHHI
npasa it 0008’ s13Ky> |10, 224—225].

[IpuBaTHE MPaBO Ma€ CBOIM IPEeIMETOM IPHUBATHI IpaBa 0coOH, SIKi MAOTh
«..IHAWBIIyaJTbHUI XapakTep, BiAHOCATHCS Oe3mocepeHbO Ta JIUINe J0 KOH-
KPETHOI OKpeMOI 0coOM», 1 «...TAKUI HOPIAOK HAOYTTs HaJa€ MOKIUBICTD IPU-
BATHOTIO BOJIOJIHHS 00’€KTOM, BU3HAYA€ 3B SI30K KOKHOI OKPEMOI YaCTUHM 3 ii
BoJiofiisibiiem» [10, 225].

Y my6sivHOMY TIpaBi He BUHUKAE iHAWBIAYyaTbHO-TIPUBATHOTO BOJIOMIHHS, TYT
BiZIOYBa€TbCS MPUCTOCYBaHHST 00’€KTa 10 CIIJIBHOTO KOPUCTYBaHHS. 30KpeMa,
myOJIivHI BiITHOCMHY BUHMKAIOTh Ha IACTaBl IMPUIHATTS pileHHs (aKTa) JepsKaB-
HOTO OPTany, 10 CTOCYETHCS 3/1ICHeHHST (DYHKITIH /IepP:KaBU 1 He CTBOPIOE ITUBITBHO-
ITPpaBOBUX HACJTIKIB.

OCKIIbKY TYT CITJIBHO KOPUCTYETHCS T1iJIa TpyTia ocib, To He moTpiGHUi 0cobu-
BUl akT HaOyTTsA. JlOCTaTHHO HAJIEKHOCTI 10 TPYIIH, SIKA IOMYCKAE 10 KOPUCTYBaH-
HS [IEBHUM YHHOM TIPHUCTOCOBAHUM 00’€kTOM. TOMY TpaBO3AaTHICTH i TIPaBO TYT
36irarorbest. [y myOstivHe TIpaBo BiZPI3HIETHCS Bi/l IPUBATHOTO TipaBa. Ha Biami-
HY Bijl TryOJIiaHOTO IIpaBa (jie MpaBo i MPaBO3AaTHICTH 30iraloThes ), IPUBATHE TPABO
PO3Pi3HSIE MPABO3AATHICT 1 IIPABOBOJIOAIHHS (IIepIly MaioTh yci IpUBaTHi 0cobu, a
Jpyre Mae JIuiie TPaBO3JAaTHU, SIKUH OTPUMAB y BOJIOMIHHS SIKYy-HEOY/b TEBHY
vyactuny) [10, 225].
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OcobMBOCTI TIPUCBOEHHS GJIar y MPUBATHOMY i MyOJIiYHOMY ITpaBi MPOSIBIISI-
I0ThCST Y PO3MEKYBaHHI MPUBATHUX 1 myOsriuaux iHTepecis. Ha Biaminy Bix myOsiu-
HOTO TIPaBa, MOKJINKAHOTO pPeasi3yBaTu myOJiYHuil iHTepec, IPUBATHE MPABO PETY-
JIIOE B3AEMOBIIHOCHHY IIPUBATHIX 0CI0 3 ypaxyBaHHSAM IepeLyCciM IXHIX MPUBaTHUX
iHTepeciB, 1110 BUMAra€ PUANTHO PIBHOTO CTAHOBHUIIIA, IMHPOKOI aBTOHOMIT (¢BOGO-
A1) BOJI y BUOOPI KOHKPETHOTO BapiaHTa MOBEIIHKY 1 MAHOBOI BiZIOKPEMJIEHOCTI
(camocrtiitrocTi) yyacuukis [11, 58].

OTske, TIPUBATHI BiIHOCMHU BU3HAYAIOTh MMPaBUJIA 3AIHCHEHHS Cy0 €KTUBHUX
LUBLJIBHUX IIPaB Mi’K yYaCHUKAMU BiJHOCHH (SIK IIPUBATHUMMU 0COOaMM ) SIK CIIOCOOY
peasizariii BiacHUX NpuBaTHUX (IHAMBIMYyaJTbHUX) IHTEPECIB HA CBOIO KOPUCTb.
[Ty6uriuHi BiIHOCMHU BUHUKAIOTh MiK 0COOO0I0 Ta AEPKaBOK OO CIIJIBHOTO
KOPHUCTYBaHHsI GJlaraMu MeBHOIO IPYIIOI0 0cib sk 3aco0y BIUIUBY Jep/KaBU Ha Biji-
HOCHHU 3 METOIO MiJITPUMAaHHS TTPABOBOTO TIOPSIIKY.

2. MNMoHaATTA | cMCcTemMa YyKpaiHCbKOro NPUBATHOrO NnpaBsa

CydacHuii cTaH yKpaiHCHKOTO MPUBATHOTO IpaBa 3yMOBJIEHUH (OPMYBaHHIM
JIeMOKPAaTUYHOTO, COIiaJIbHO OPIEHTOBAHOTO CYCIJILCTBA PUHKOBOI €KOHOMIKH, 1110
BU3HAUYA€ OCHOBHI HAIPSIMU PO3BUTKY IIPUBATHOIO IIPaBa B YMOBAaX IIPOBE/ICHOI B
Ykpaini Ha ouarky XXI cr. (2001-2003 poxn) koaudikailii MUBLIBHOTO, TOCIIO-
JIAPCBHKOTO, 3¢MeJIbHOIO 3aKOHO/IaBCTBA.

[lomaTkoBa akTyabHICTh BCTAHOBJIECHHS KOHIIENTYaJIbHUX MUTAHb BITYU3HSIHOTO
IIPUBATHOTO IIpaBa 3yMOBJIEHA, 30KpPeMa, HAsBHICTIO CUCTEMHUX CylepedyHocTeil
MiXX KoampikoBaHUMU akTaMu y cdepi mpuBaTHOTO TpaBa (HAacaMmIepes, Mix
HwsispauM i [ocriogapchbKnM KojleKCaMu ), HEUITKICTIO CITIBBIIHONIEHHS 3araibHO-
IUBIJIBHUX TTPABOBIZIHOCUH 3 IHIIUMU TTPUBATHOIIPABOBUMHU BiJ[HOCMHAMHU (CiMeii-
HUMU, TPYZIOBUMH, y cepi KOPUCTYBAHHS Ha/[paMu ), IO BUMarae (hOpMyJTIOBaHHS
HAYKOBO OOIPYHTOBAHMX MiZXO/AIB, SIKi BiANOBIZaTUMYTh OCHOBHUM COIliaJIbHUM
IIHHOCTSM JIEMOKPATUYHOTO CyCHIJIbCTBA 1 CHPUITUMYTb MOTO YCTAJIEHOMY PO3BU-
TKY.

CydacHa cucremMa IpUBaTHOIO ITIpaBa CKJIAJAETHCS 3 IE€BHOI CYKYITHOCTI y3ro-
JPKEHUX MizK cOO0I0 MTPUBATHOMPABOBKX 3a CBOIM XapaKTEPOM TPAaBOBUX YTBOPEHD,
SKi B JJOKTPUHI 3a3BUYall HA3UBAIOTh TAJTy3MU TIpaBa.

HesBakatoun Ha 1eBHY YMOBHICTb TEPMiHY «Tajly3b IIpaBa», OCTAHHIN BUKOHYE
BAKJIMBY CHCTeMaTu3ytouy (IOpUINYHY) POJib BUSIBIEHHS 1 (pOpMYTIOBAaHHS BUHST-
KOBUX OCOOJIMBOCTEN 1 MpaBwJl, TPUTaMaHHUX JIMINE TIeBHIN, OJAHOPIAHIN rpyIr
MIPaBOBITHOCHH, IO /A€ MOKJINBICTh BU3HAYATH JiTKi MeXKi i KpUTEpii iX CHiBBIIHO-
IIEHHS SIK BU3HAYAJIbHUIA eJIeMEeHT iCHYBaHHS OY/Ib-sIKOI CCTEMHU, 30KpeMa i CHCTe-
MU TIPaBa.

Y BjacHOMYy PO3yMiHHI MIMCHUMHU Tay3ssMU IpaBa CJij BBasKaTu myOJivHe
[IPaBO i MpUBaTHE MIPAaBO, KOXKHE 3 SIKMX CKJIAMAETHCS 3 APIOHININX eJIeMEHTIB, sIKi
CTAHOBJIATD O/IHY 31 chep BiIIIOBIIHOI Tasy3i TIpaBa.

Opmnak cyyacHa BITYM3HSIHA JIOKTPUHA 1 3aKOHOJABCTBO TMEPEBAKHO TOTPUMY-
IOThCS 1HIIIOTO Ti/IXO/ly B IUTAHHI 1[0/I0 CUCTEMHU IIpaBa, Jie Taay3310 IIpaBa BBajKa-
€ThCS MIEBHA YaCTHHA MyOJIIYHOrO YU TIPUBATHOTO MpaBa (IUBILIbHE TPAaBO, a/[MiHi-
CTpaTUBHE TPABO TOIIO), a00 TTOEHAHHS YaCTHH TyOIIYHOTO Ta TIPUBATHOTO MPaBa
(TpyzoBe MpaBo, TOCIOIAPChKeE TIPABO TOIIIO).

[ToxibHe po3yMiHHS raayseil IpaBa 3HAYHOIO MipOIO 3yMOBJIEHE 3MilllyBaHHSIM
MOHSATh «CUCTEMa IIpaBa» i «CUCTeMa 3aKOHOJABCTBA», «Taly3b IpaBa» 1 «Taldy3b
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3aKOHO/IAaBCTBA», HAMAraHHAM 3aCTOCYBAaTH KOMIIJIEKCHE PO3YMIHHS CUCTEMU TTpaBa
i TAaKMM YMHOM BiJIiiTH BiJl IIOZIIY ITpaBa Ha JIBi fl0ro YaCTUHU — MpUBATHE i my06JIid-
He IIPaBo.

Taxuii migxizs € NPUKIAIOM HAJMIPHO CITPOIIEHOTO PO3YMiHHS CUCTEMU IIPaBa K
CYKYITHOCTI 1IPABOBUX YTBOPEHb i3 HEBU3HAUYEHO BEJUKOIO KiJbKICTIO I0PUIMYHUX
LEHTPIB, MOJIJIEHNX HEe 3a JAUXOTOMIYHMM IIPaBUJIOM — Ha myOJidyHe i IpUBaTHE
IIPaBo, a 3a IPUHIIMIIOM aBTOHOMHOCTI c(pepu IIpaBOBOI0 PeryJIoBaHHs, 1110 BiJIIO-
Bi/Ia€ MOHATTIO «TaJy3b 3aKOHO/IABCTBAY.

3 OISy Ha TEH/EHIIIo 10 BiTHOBJIEHHS Y BITYM3HSIHOMY TIPaBi €BPOTIEHCHKUX
Tpa/MIliil IpaBa, BUSBJIEHHS Tiepesiiky cdep (ramyseii) ITpUBaTHOTO IpaBa BUMAarae
HOIJTY 1IUX YTBOPEHb Ha Taiyai myOJiuHOro i MpUBAaTHOTO MpaBa 3 JOTPUMAHHSIIM
MPaBOBUX TPAAUIIIH, TPUTAMAaHHUX €BPOTIEHICHKOMY KOHTHHEHTAIBHOMY TTPaBY.

[Ty6Jriute mpaBo B KpaiHaX KOHTHHEHTAIbHOI €BPOTIHN 10 yOJIYHOTO MpaBa Tpa-
JIATIIAHO BiTHOCUTD TaKi ITPABOBiI yTBOPEHHS, IK KOHCTUTYIIiliHe, a/IMiHICTPaTUBHE,
KpUMiHaJIbHE 11PaBo.

[TpuBaTHE TPaBO PO3TJAAAETHCS SIK CUCTEMA JIZKEPeJT IpaBa, 110 PeryJaoTh Bijl-
HOCHHU MiX X yYaCHUKaMU sIK IPUBATHUMU OCOOAMHU.

Y BiTUM3HAHIN IOpUANYHIN HAYIli TPUBATHE ITPABO BU3HAYAETHCA SIK CYKYITHICTh
IIPaBUJI 1 HOPM, 110 CTOCYIOTbCSI BUBHAUEHHS CTATYCY 1 3aXMCTY iIHTEpPeciB OKpeMux
ocib, ki He € pirypaHTamu epKaBu, He epedyBaloTh y BiIHOCKHAX BJAAH 1 Mijmo-
PSAZIKOBAHOCTI OJUH OZHOMY, PIBHOIIPABHO 1 BIILHO BCTAHOBJIOIOTH COOI IIpaBa Ta
000B’sI3KM Y BIJHOCHHAX, 110 BAHUKAIOTh 3a iXHBOIO iHimiaTusoio [12, 5].

[Tpu 11boMy CJIyIIHO 3ayBasKyETBHCS Te, 110 «IIPABOBUI peskuM cdepu IpUBaTHOTO
paBa SIBJISIE COOOIO TTIICHY CUCTEMY PETYJISITUBHOTO BILIMBY, SIKA CTBOPIOE 3arajib-
HO JI03BLIBHMIL TUII PETy/II0OBaHHS MAaTHOBUX Ta OCOOMCTHX HEMAHOBUX BiAHOCHUH,
3aCHOBAHUX HA IOPUAMYHIN PIBHOCTI, BIIbHOMY BOJIEBUSIBJIEHHI, MAallHOBINI caMo-
CTiftHOCTI iX y4acHUKiB, 3a0e3Ieuye MOKJIUBICTH CAMOBH3HAYEHHSI 1 BJIACHUX
AKTUBHUX [Iil, CIPSIMOBAHNX Ha BUHUKHEHHS Ta 3[ilICHEHHS Cy0 €KTUBHUX TIpaB i
000B’SI3KIB y MeKaxX, BCTAHOBJIEHHX JIOTOBOPOM UM 3aKOHOM, 3 METOIO JIOCSTHEHHS
MeBHUX IPUBATHUX I1iJieid Ta inTepeciBy [13, 34].

3 [IO3UIIii rasry3eBOoro Moy, raay3sMU IPUBATHOTO IIPaBa 3a3BUYail BUZHAIOTHCS
1UBIJIbHE, TPY/IOBE, CiMeITHe, TOCIIoZIapChKe MPaBo, 1HII Taly3eBi yTBOPEHHS B Yyac-
THHI peryJiloBaHHs iX HOPMaMM BiJIHOCUH MIiXK IOPUJMYHO PIBHUMHU IPUBATHUMU
ocobam.

OcHOBY TIPUBATHOTO TIpaBa CTAHOBUTH IUBIJIbHE MPABO SIK HAWIIHHININN eJie-
MEHT yCi€i CHCTEMU MTPUBATHOIIPABOBUX YTBOPEHb, TII0 HANOIJIBII TOBHO i MOCJIi10B-
HO BTi/II0€ B c0oOl 0O3HAKM IIPUBATHOTO TipaBa |14, 2; 15, 3].

BozHouac kepiBHa poJib IMBIIBHOTO TIpaBa He IOAaBJISIE, He HiBEJII0E 0COOJUBOC-
Tell 1 BiZIMIHHOCTEHl OKpeMUX IPUBATHOIPABOBUX BiJIHOCUH, YUM IIOSCHIOETHCS
nudepenttiaiis Ta popMyBaHHS TEBHUX ITiJICUCTEM ITPUBATHOTO TIPABA.

30KpeMa, B OKpeMHX KpaiHax TOCIMO/JapChKa JisITbHICTD, KA 3/[IHCHIOETBCS STK
IIPOMUCEJT 3 METOIO OTPUMAHHSI TPUOYTKY, PETYIIOETHCS HOPMAMH TaK 3BaHOTO TOP-
roBoro npasa. /lo mpuBaTHOrO 1paBa TPAAUIIITHO BiZIHOCATH HOPMU, SIKI PEryJol0Th
ciMeifHi BiflHOCHMHH, i Bke B XX CT. BHOKPEMUJIUCS B CAMOCTIHI Tamy3i mpaBa Tpy-
JIOBe i jledki iHmmi (3emenbie, ekosoriane Toio) [16, 14—16].

YTBOPEHHS, SIK IIUBIJIbHE 1 ciMeliHe 1IpaBo, a TAKOK TPY0Be, FOCHO/IaPChKe, 3eMeJlb-
He, iHII Tamy3i mpaBa (30KpeMa MPUPOI0PECyYpPCHE TIPaBO) B YACTHHI, 1110 PETYJI0-
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I0Th TOPU3OHTAJIbHI BIAHOCHHM, TOOTO BiHOCHHM, 3aCHOBAHI Ha IOPUIUYHIN PIBHO-
cTi ix yyacHukiB. OcobJBe Miciie B CHCTEMI MPUBATHOTO TIpaBa 3aiiMae MizKHapOJI-
He TIPUBATHE TIPABO, CIeln(piKa SIKOro 00yMOBJIeHA HASTBHICTIO IHO36MHOTO eJIEMeH-
Ta i TOB’SI3aHUM 13 1M e(heKTOM HIHAIIOHATBHOTO XapaKTepy WX BiJIHOCKH, 110
YCKJIQJIHIOE MOSKJTMBICTD 11 MOBHOTO BKJIIOUEHHSI 10 OY/Ib-sIKOI HAIliOHAIBHOI ITPaBo-
BOi CUCTEMH.

3. KoHuenuisi uMBiAbHOrO npaBa
9K cchepu yKpaiHCbKOro NpMBATHOIO npaBa

CucremoopMyBaJIbHOIO CKJIAI0BOIO TTPUBATHOTO MTPaBa i CaMOCTIHHOIO cepoio
(ramy3sio) BITYM3HSHOIO IIpaBa € IUBIJIbHE IIPABO, /isl IKOTO TONIMPIOETHCS K Ha
3araJibHOIMBIJIBHI BiflHOCMHU, Bu3HauveHi cT. 1 [{uBisbHOTO KOMEKCY YKpaiHnu
(mam — IIK Ykpainm), Tak i Ha IOB’s13aHi 3 TPUBATHOIIPABOBUMU Bi[HOCUHU BUKO-
pPUCTaHHS IPUPOJIHUX PECYPCiB Ta OXOPOHU HABKOJIUIITHBOTO CEPEIOBUIIA, a TAKOXK
JUIST BPETYJIIOBAHHS TPYOBUX 1 CIMEMHUX BiJTHOCHH.

BiTyusngana nusisicTrKa repeBa’KHO PO3TILIA€E IIUBIJIbHE MPABO 5K Taly3b MPU-
BATHOTO IPaBa, 0 PETYJII0E MATHOBI Ta 0COOMCTI HEMAITHOBI Bi/IHOCHHU HA OCHOBI
IOPU/IMYHOT PIBHOCTI iX YYACHMKIB, MOKJIMKAHUX «BUPAKATU IIPUBATHI BiJ[HOCUHU
okpemux ocib y cycmisbeTsis [17, 37].

Ileit migxin BigoOpasmMBCsST B HOPMATUBHOMY 3aKPIllJIEHHI TTOHSTTSI MUBLIBHUX
BigHocuH. 3rifno 3i ¢T. 1 IIK Ykpainu 1uBiibHUM 3aKOHOJJABCTBOM PETYJIIOIOTHCS
ocoOuCTi HeMallHOBI Ta MalHOBI BiiHOCHHU (IIMBIJIBHI Bi[HOCWHM), 3aCHOBaHi Ha
IOPU/INYHIN PIBHOCTI, BIJIbHOMY BOJIEBUSIBJICHHI, MAitHOBIN caMOCTiIITHOCTI iX ydJac-
HUKIB.

Y 1bomy 3B’SI3Ky XapakTEePHUM € Te, 1110 /10 TIPEeIMETY PeTyJTI0BaHHS HOPM T103U1-
TUBHOTO IIUBIJIbHOTO MPaBa, OKPIiM TPAJUIINHO «ITUBIJIBHUXY [IJIS BITYUM3HAHOI TTpa-
BOBOI CHCTEMU BiJIHOCHUH BJIACHOCTI, JIeJIIKTHUX, CIIQ/IKOBUX 1 JIOTOBIPHUX, JIOKTPHUHA
i cy/loBa IPaKTUKA OXOILJIIOE TAKOXK BIIHOCMHU KOPIIOPATUBHI, CiMEIiHi, 3eMeJIbHI i1
mignpueMauIpKi [ 18, 40] MixK 10pUANIHO PIBHUMH YIYACHUKAMU.

Kontenitig mpuBaTtHOro npaBa B YKpaiHi HOPMAaTUBHO 3aKpillJieHa y 3MiCTi HOpM
IIK Ykpainu, MOKJIUKAHOTO 3a0e31ednT HopMasibHe (GYHKI[OHYBaHHS 1 PO3BUTOK
caMe IPOMAJISTHCHKOTO CYCIIIbCTBA, TOOTO CaMOCTIHHOI, He3aJMeKHOI Bifl IepsKaBy
CHUCTEMHU BIJJTHOCUH MIXK IOPUIMNYHO BIJIbHUMM 1 PIBHOIIPABHUMU TTapTHEPAMU B YCiX
cepax JKUTTS JHOAUHHU, TaKOK, GE3YMOBHO, i B miAnpueMHuiTBi. CaMOCTIiHICTD,
He3JIESKHICTh, 1HII[IAaTUBHICTh MPUBATHOTO JKUTTS MOKHA 3a0e3MeYnTH JIUIIEe 3a
YMOBHU BUBHAHHSI IPUPOIHOTO, 00’ €KTUBHOTO, HA/IHOPMATUBHOTO XapaKTepy IIUBiIb-
HUX MIPaB 4K 1IPaB, SKi MOCTAIOTh 13 caMOT0 KUTT:. Taki MallHOBI Ta HeMaillHOBI Bi/I-
HOCHUHU, SIKi IPYHTYIOTbCS Ha IOPUAWYHIN PIBHOCTI, BiIbHOMY BOJIEBUSIBJICHH], Maii-
HOBifl CaMOCTIMHOCTI iX YYaCHUKIB, i CTAHOBJATDL MPEAMET IUBLIHLHO-TIPABOBOTO
peryJioBaHHs Ta OCHOBY TPOMAJISIHCHKOTO CYCIJIbCTBA.

Konnenuiga ITK Ykpainu nepegbauae perymioBaHHs [UBIIbHO-IPABOBUX BiJHO-
CHMH Ha 3acajiaX, 3[[aTHUX 3a0e31ednTy HajaeskHe (DYHKIOHYBaHHS [IUBIII30BAHOTO
puHKY. VieTses, mepesiycim, po HempuIyCTUMIiCTh BTpyYaHHs y cepy 0cobHCToro
SKUTTS (PIBUUHOI 0cOOU, HEJOTOPKAHHOCTI BJIACHOCTI, CBOOOLY JOrOBOPY, CIIpaBe/l-
JIMBICTH, 0OOPOCOBICHICTh Ta PO3YMHICTh, HEOOXIAHICTH GE3MEPEIKOAHOrO 3/Iiii-
CHEHHST MAITHOBHX 1 0COOMCTUX TIpaB Ta ix cyaoBoro 3axucty. Came I1i TPUHIATTN
noksaaeno B ocHoBy I[K Ykpainu, siki BigoGpaxkaoTs i 3a0e31medyioTh pUBaTHO-
MPaBOBUI XapakTep NMUBIJIBHUX TPaBOBiHOCUH. 3 orysiny Ha 1e, 1IK Ykpainum
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MOJKHA TaKOK Ha3BaTH KOAEKCOM TPOMAISIHCHKOIO CYCIILIbCTBA a0 KOJEKCOM IIPH-
BATHOTO JKUTTSI.

HaBeseHrM akTOM MiATBEPKYETHCS TIPUPOIHUIT 00’ €KTUBHUI IO/ TIpaBa Ha
nyOsiune i mpuBaTHe. Ileil mozin BigOWBae i miATBEpAKY€E TOH (akT, 1O rpoMa-
JISHCHKE CYCITIIbCTBO HE 3JIUBAETHCS 3 JIEPKABOIO Y €uHe 1iise. /lianexkTuka BiHO-
CUH TPOMAJITHCHKOTO CYCITIJIbCTBA 1 Jiep;KaBU TTO3HAYAETHCS I Ha 1aJIeKTUII Bi/THO-
CHH TIPUBATHOTO i MyOJIIYHOTO MpaBa, 1o 06yMOBUIIO BiICYTHICTh MOTpeOU MaBaTu
MIMPOKY periaMeHTallito myoIiaHo-11paBoBuX Bignocux [19, 17].

[Tozin mpaBa Ha 1y6JIiyHe i IpUBATHE BUILIMBAE i3 CaMOl IPUPO/IH IIUBIII30BaHO-
TO CYCIHIJIBCTBA, OCKIJIbKY 32 JIEMOKPATUYHOTO PEKUMY TPOMAJISTHChKE CYCITIJIBCTBO
i Jiep;kaBa He 3JIMBAIOTHCS B OJIHE HETIOJIIJIbHE I1iJie, K 32 TOTAJTITapu3My.

[Ty6siure paBO PETYJIIOE BiTHOCHHM, TIOB'sI3aHi 3 (DYHKIIOHYBAHHSIM JIEPKABH,
ii oprauis, 3a0e3MeYeHHsIM Y CYCIHIIbCTBI 3araJIbHOTO MOPSKY. B 11boMy po3yminHHi
oro MoKHa XapaKTepu3yBaTH SIK CHCTEMY IOPHMAMYHOI meHTpasizamii. [Ty6iiune
[IPaBO MEPENHSATE YyXOM CYOOPAMHAILT; TYT i€ PUHITAIT BJIA/IH, TTIKOPEHHS 1 M-
nopsikyBanns [19, 19-20].

¥ cBoto depry, mpuBaTHE TPABO PETYJIIOE BIAHOCUHU MiX JIIOJbMU K YI€HAMU
IPOMA/ITHCBKOTO CYCIJIBCTBA, &, OTKe, JJd 1€l Tasy3i XapaKTepHa OpUANYHA
JlerieHTpasizaitisa. BusHauaspHUMU TYT € NpUBaATHA iHIIIATWBA, MPUBATHE CaMO-
BU3HAYEHHS, IPABOBUI IHCTUTYT MIPUBATHOI BIACHOCTI (SIKWIA, 10 pedi, sIBJIsi€ 06010
€IMHMIT IEMOKPATUYHUN THCTUTYT, G€3 SIKOTO HEMOJKJIMBE iCHYBAHHSI TPOMAJIsTH-
ChKOTO CYCITLIBCTBA K CAMOCTIIHO1, BI/IMIHHOI Bifl IepKaBH, BeJIMUWHN ). ToMy TyT
JUIOTh TPUHIUIN CBOOOAM 0COOMCTOCTI, HEIOTOPKAHHOCTI BJIACHOCTI, CBOOOIM
JIOTOBOPIB Ta MiITPUEMHUIITBA, iITHOPYBATH SKi lepKaBa HE MOXKe.

[[uBijbHE IPaBO CTAHOBUTH OCHOBY IIPUBATHOIO IIPaBa, € IPOBIAHOI0 (6a30B0I0)
rajyssio y cdepi IpuBaTHOIPABOBOTO PETYJIIOBAHHS, 1[0 0OYMOBIIIOE MOKJIUBICTD
3aCTOCYBaHHA 3arajbHUX HOPM 1 MPUHITUIIB IIUBLIBHOTO IpaBa, a TaKOX 1 HOTO
OKPEMUX THCTUTYTIB y MEBHUX BUIIQJKAX He Juiie y cdepi MUBLIHHO-IPABOBOTO
peryJoBaHHs, a i y cdepi iHmuX ramxy3eit mpuBaTHOTO Tipasa [11, 63].

K Ykpaiau jomyckae 3acToCyBaHHS ITUBLIBHOTO 3aKOHO/IABCTBA /10 CIMEMHUX,
TPYMOBUX BITHOCUH 1 BI/IHOCMH 3 BUKOPUCTAHHS TIPUPOJIHUX PECYPCIB Ta OXOPOHU
HABKOJIUIIIHLOTO CEPEIOBUINA, sIKi MAlOTh MAifHOBHI XapakTep i moOyaoBaHi Ha
3acajiax PiBHOCTI, y BUMAJKaX, KOJHU Ii BITHOCUHUW HE PETYJIOIOTHCS BiJTIOBIITHO
ciMeliHUM, TPYZIOBUM 3aKOHO/IaBCTBOM 1 3aKOHOZIABCTBOM ITPO BUKOPUCTAHHS TIPU-
POJIHUX PECYPCIB Ta OXOPOHY HABKOJUIIHBOTO CEPEIOBUIIA.

YacTtuna 3a3Hadyenux BigHocuH oxorieHa LIK Ykpainu, skuii, 30kpeMa, Ha3uBae
cepest 00'€KTIB IUBLIBHKUX TIPaB 3eMeJIbHI JJISTHKY, JIJISTHKA HaAP, BiIOKpPEMJIEH]
BOJIHI 00’€KTH 1 BCe, IO TICHO TIOB’SI3aHO i3 3eMJICIO.

[ITomo 11hOTO CXO03Ki 3 YKPAiHCHKUM IIUBIJTbHUM 3aKOHO/IABCTBOM TTi/IXO/IN, 3aKPi-
IJTeH] B 3aKOHO/IABCTBI GaraThox jgepsxkas — kosuiHix pecryorik CPCP, 3okpema B
[usinpHux Komekcax Pecmy6iaiku Bimopycs, Pecniybmiku Kasaxcran, Pociiicbkol
Denepariii, 3TiZIHO 3 SKUMU «IIPABO BJIACHOCTI Ha 3eMeJIbHY JIJISTHKY TTOMIMPIOETHCS
Ha HASIBHI B MeJKaX ITET JIIJITHKY... 3aMKHYTI BOJIOWMMIIA, JIiC 1 HACa/KEHH4, SIKi pO3-
tamoBani Ha Hiil» (cT. 261 [Huinbuoro xomekcy Pociiicbkoi Denpepartii). Takunii
MIXIJ] 1a€ MiACTaBY BiTHECTW CTBOPEHI Ha 3acajaX PiBHOCTI 3eMeJIbHI Ta 1HIIM Tak
3BaHi «IIPUPOIOPECYPCHI BITHOCUHUY 10 TIPeIMETY IuBiabHOTO TIpasa [20, 30-31].

K Yxpainu MicTUTh TAaKOX HOPMH TIOAO OTIKH 1 TMIKJIYyBaHHS Ta BJIACHOCTI
nozpyskxks. [Ipore 1uBiibHE 3aKOHOABCTBO MOKE 3aCTOCOBYBATHUCS JI0 CiIMEITHUX
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Ta TPYAOBUX BIIHOCHH JIMIIIE Y IBOX BUMaAKax: ab0 BiAMOBIHI HOPMU BKJIIOYEH] 10
K Ykpaiau (MaoTbcs Ha yBa3si, 30KpeMa, HOPMU, 1110 PETYJIOI0Th CIIJIbHY BJac-
HICTb TOAPYsKAKsT), b0 B KOJEKCI UM iHIIOMY JKEpEesi CiMeitHOTo abo TPyI0BOTO
IpaBa iCHyE€ MpsgMe OCUJIaHHS Ha IIUBIJIbHO-TIPABOBI HOPMU.

Bozarouac ¢z 3a3HaunTH, 1110 00’ €KTUBHUI [IO/I1JI [IPaBa Ha IIPUBaTHE Ta IyO/Iiy-
He He O3HAyYaE, 110 I1i Tayy3i MpaBa Bi/lipBaHi, BIITOPO/XKEHI «KUTAHCHKUM MYPOM»
oxHa Bizx oxHoi. CaMOCTiliHI 32 CBOEIO TIPUPOOIO Ta IIPU3HAUYEHHSIM, BOHH, TIPOTE,
Pa30M YTBOPIOIOTH €JIMHY IIPABOBY CUCTEMY Jiep:KaBU. TOMY IIJIKOM TTPUITYCTUMUM
€ Te, 1[0 CKaKiMO, PeryIoBaHHsI HU3KU BiJJHOCUH IIMBIJILHOTO IIPaBa SIK IPUBATHOTO
MOke OyTH TiAIOPsIIKOBaHE HOpPMaM ITyOJiYHOTO mpaBa (HAIPUKJIAJ, JepKaBHA
peecTpariisi cy0’eKTiB MiAMPUEMHUIIBKOI iSITTBHOCTI, PEECTPAILisT TPABOYNHIB MO0
HEPYXOMOTO MaifHa, aHTMIMOHOTIOJIbHE 3aKOHOZABCTBO To1110) [19, 20].

TpaauiiitHo He OXOILTIOITLCS ITPEJIMETOM [IMBIJIBHOTO IpaBa YKpaiHu BiJHOCH-
HU MiXK IOPUIUYHO HEPIBHUMU YYaCHUKAMU. Y 3B’S3KY 3 ITUM JI0 MAaWHOBUX BifTHO-
CHIH, 3aCHOBAHUX Ha aJMiHicTpATUBHOMY ab0 iHIIIOMY BJIAZIHOMY TOAMOPSIIKYBaHHI
OJTHIET CTOPOHM IHIIIIHN, 30KpeMa 710 TOAATKOBUX U IHIMMX (PiHAaHCOBUX Ta aaMiHi-
CTpPaTUBHUX BiJTHOCUH, IIUBIJIbHE 3aKOHO/JIABCTBO HE 3aCTOCOBYETDHCS, SKIIO iHIIIE HEe
nepesbayeHo 3aKOHOIABCTBOM.

Y 1boMy KOHTEKCTI BapTa yBaru TeH/EHIlig /10 PO3IIUPEHHS IpeIMeTy 1[1UB1JIb-
HOTO TIPaBa, 10 He 0OMEKYETHCS TIMLKY MOMTUPEHHIM HOT0 chepr Ha BCi MAalTHOBI
Ta 0COOMCTI HEMAWHOBI BIIHOCHHY MiK IOPUANYHO PIBHUMM yYaCHUKaMU Ta, Bpe-
IITi, TPU3BEJIE 10 OTOTOKHEHHS TaKUX MOHATD, 9K «IIPUBATHI ITpaBay Ta <«IUBLJIbHI
paBay.

Y cydyacHux ymoBax (pOpMyeTbCS TEHJICHIIIST 10 PO3YMIHHS TIOHSITTST <IIUBiJIbHE
MpaBO» HABITh IMUPIIE, Hi’K TOHATTS <«IIPUBATHE IMPABO» 3aBASKH IMOMHUPEHHIO
cepu zii MUBIIBHOTO TpaBa Ha OKpeMi IyOIiYHO-IIPUBATHI IIpaBa JIOANHU, OE3110-
cepeiHbO OB SI3aHi 3 IIPaBaMu IIUBIJIBHOTO XapaKTepy.

Y BITYM3HSHIN TPABO3aCTOCOBHIN MPAKTHUII 1151 0OCTABUHA BUPAKAETHCS y (hak-
TUYHOMY MOIIUPEHHI [IMBLIBHO-IIPABOBUX KOHCTPYKIIN Ha myOJiivHi mpaBsa, cyp0-
BUI 3aXUCT SIKUX BIJIMBAE HA ITPpaBa Ta 000B’SI3KK TIPUBATHOTO XapakTepy (30Kpema,
WIeThCA TIPO TIOJIATKOBY 3acTaBy, (DIHAHCOBUI KPEIUT, aJIMIHICTPATUBHI MMOCIYTH
TOIIO).

Posmupenoro TayMaueHHs TOHSTTSI I[UBIJIBHOTO TMIpaBa JOTPUMYETHCS
€pomneiicbkuii cyz 3 mpas joauHu (nani — Cyn), SKuil yIposoBK OCTaHHIX TPU/I-
1aTh pokiB (i3 70-x pokiB XX CT.) MOMIUPIOE TOHATTS «IUBIJIbHI ITpaBay HA OKPeMi
MPUBATHO-TIYOJIiYHI TTpaBa JIOAWHU, 3aXWMCT SIKUX BIJIMBAE HAa MAaiHOBI IpaBa
UBIbHOTO XapakTepy. Cya icTOTHO po3mupuB cdepy 3acTOCYBaHHS TMOHATTS
«IMBIJIbHE TIPaBO», BKJIIOUUBIIU JIO TTPeIMETa OCTAaHHBOTO Iile i JIesiKi TPUBATHO-
myOJIiYHI BIZIHOCUHU 3 TIEHCIHOTO 3a0e3IedYeH s i collianbHuX gornoMor. Ile Biarmo-
Bi/Ia€ PO3MIUPEHOMY TJIYMAUYEHHIO TOHSATTSI MaiiHa, SIKe BUKOPUCTOBYEThC Y CT. 1
[lomparkoBoro npotokoy (IIpoTokomy Ne 1) no KonBeniiii mpo 3axucT mpas Jioau-
HU i ocHOBOTOIOKHUX ¢BoOO, Cynom [21]. Cyz morycKae [elo mvpiie TayMadeH-
HS TIOHATTS MaifHa, HiX Ile IPUIHATO B 3aKOHOJABCTBI Ta CY/AOBiil IpakTHUIl
Ykpainu. B pimennsax Cyy BU3HaBaI0Cs, 110 BiIMOBIIHO /10 MOJIOKEHD TTPO 3aXUCT
IpaB Ha MAlHO 3aXUIAIOTHCS ITPaBa He TIJIbKK HA pedi, a I Ha akIlii, HAa OTPUMaHHSI
OPEH/IHOI TJIATH, Ha OTPUMaHHs npuOyTKy Totio [22, 6-7].

Orxxe nuni y npaktuili Cyy HOHATTS <IIMBIJIbHI IIPaBay TIYyMayUTbCS JIEII0
HIuplIiie, Hixk OHSTTS «ITpuBaTHi paBay [ 18, 40].
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3azHaveHe BUIIE JIA€ MiICTaBU PO3TJISIATH IIUBIJIbHE TTPABO BU3HAYATHHOIO Yac-
TUHOIO, S/IpOM cepu TPUBATHOTO TpaBa. [Ipu boMy B cydacHil BITUU3HSHIN TOK-
TPUHI UBIJILHOTO TIpaBa Jie/iasti OiIbIIOTO TOINPEHHsST HaOyBa€ PO3YMiHHSI I[UBIJTb-
HOTO TIpaBa B MMUPOKOMY 3HAYEHHI, IO TPYHTYETHCS HA i/Iei OTOTOKHEHHS MOHSTD
«IIUBiJTbHE TIPABO» Ta «IIpUBaTHE MpaBo» [23, 12].

BifgcyTHicTh €MHOTO JOKTPUHAIBHOTO MiAXOAY 3 IbOTO MHUTAHHS 06YMOBJIIOE
HEOOXiIHICTD IETATBHINIOr0 aHaIi3y MUTaHb I0/0 MiCIls IUBIJILHOTO MTPaBa B CUC-
TeMi TTPUBATHOTO TIPaBa i MpaBa 3aTajloM.

Y BY3bKOMY PO3YMiHHI IMUBiJIbHE [PaBO CTAHOBUTDH /PO IPUBATHOTO IIPABa.
PiBHOO Mipoio 060B’I3KOBE /IJIsI BCIX IOPUANYHO PIBHUX YYACHUKIB IPUBATHUX Bijl-
HocuH (0cib 1 my6JiuHO-TIPaBOBUX YTBOPEHb), BOHO € 3araJibHUM TIPUBATHUM ITpa-
BOM, TIOJIOKEHHST SIKOTO 3a3BWUail CyOCHIiapHO 3aCTOCOBYIOTHCS 0 IHIMMX (CIie-
HiaJIbHUX) Taly3ell IPUBaTHOTO 11paBa.

[Topsy i3 3arajlbHUM NTPUBATHUM ITPABOM BUOKPEMJIIOIOTHCS TaK 3BaHi Creliaib-
Hi Tasrysi, iki 0COGJIMBUM YMHOM PETYJIIOIOTH BIIHOCUHU 3 OKPEMUX BU/IIB [iSI/IBHOC-
Ti a0 MITOTH MO0 KOHKPETHUX TPYT 0CiO Ta,/ab0 BiIHOCHH.

Jlo HUX HaJeKUTh, HAIIPUKJIAJ, ciMeiiHe IpaBo, ske 00’ eauye Hopmu CiMeitHoro
KO/IeKCYy YKpaiHu, iHIIUX aKTiB 3aKOHO/IaBCTBA, 1110 PETYJII0I0Th CiMeifHi Bi/IHOCUHU.

[lo mpuBaTHOrO MpaBa HaJeXaTh TAKOXK TPYAOBE IMPABO SIK OCOOJMBE TPABO
HaliMaHUX MPaIliBHUKIB, TOCIIOIAPCHKE TIPABO, siKe 00’ €Hy€e HopMu [ocmoapchKoro
Kozekey Ykpainm, 3akoHy Yipainu «IIpo saxucT Bij HezmoOpPOCOBICHOI KOHKYPEH-
1Tii» TOTIO, iHIITI KOMILJIEKCHI TaTy3€Bi yTBOPEHH Y cepi peryioBaHHsa HUMHU MIPU-
BaTHUX BITHOCUH — >KUTJIOBE, 3eMeJIbHe, IIPUPOI0OPecypCHe IIPaBo.

izt Hopm K Ykpainu i 3aKkoHiB, 1110 10r0 /10TI0BHIOIOTH (y cdepi 10TOBIPpHOTO i
HEJIOrOBIPHOr0 30008’ 13aJIbHOTO IIpaBa, PEY4OBOTo IIPaBa, CIMEHOro [IpaBa, CIIa KO-
BOTO TIpaBa) MOMUPIOETHCS HA BCi TPUBATHOIIPABOBI BiIHOCUHU, OJTHAK JIUIIIE Ti€TO
MipOI0, B SIKill 3a3HaY€Hi HOPMU, 1110 € 3aTAIbHUMHU TIOJIOKEHHSIMU, HE BUTICHSTIOTHCST
CreliaIbHUMHU TIPUTTUCAMU TTPUBATHOTO MIPaBa 3TiJIHO 3 TPaBUJIaMU KOJIi311 3aKOHIB
(BUMOr¥ crewiaizaiii, aJlbTepHaTUBHOCTI, cybcuaiapHOCTi).

[{uBibHE TIPaBO PETYJIIOE HA €IMHUX TPUBATHOIPABOBUX IPUHIMIAX YCIO
CYKYITHICTb ITPABOBIJIHOCUH MK IOPUJMYHO PIBHUMM yYaCHUKAMU, 30KpeMa i 1mpu-
BAaTHOIPABOBI BiIHOCUHU y cdepi rocnogapioBaHHsA, BUKOPUCTAHHS TPUPOIHUX
pecypciB Ta OXOPOHU JOBKIJIJIS, TPY/IOBI Ta CiMEHI BiITHOCUHU.

Tomy mopsiz i3 BUBHAHHAM I[UBIJIBHOTO TPaBa 3arajibHUM IIPUBATHUM IMPABOM
LMBIJIbHE [IPABO CJIiJ] PO3IJVISAATH TOTOKHUM IIPUBATHOMY IIPaBY.

Y 11bOMY KOHTEKCTi TOHSTTS «IIUBiIbHE TPABO» Ta «IIPUBATHE TIPABO» CJIiJl BKU-
BaTH $sIK OJ{HAKOBi 3a 3micToM. He BUIAJKOBO JOPEBOIOIINHI i CydyacHi IOpUCTU
(1. TTokposebkuii, A. JTosrept, M. Ci6imboB Ta inii) BBaXaioTh I1i TepMiHI TOTOX-
Humu [7; 24, 4; 4, 21-22].

3okpema, 3 i€t mosuiieo comigapuuii M. CibiiboB, SIKHMiT CTBEPUKYE, IO
«IIPUBATHE TIPABO K CYIEPTaay3b OXOIIIOE JUIIe OHY Tady3b MpaBa — IUBIJIbHE
MIPaBo, i € MOBHICTIO TOTOXKHUM Homy» [4, 21-22].

Bonnouac He MOXKHA ITOTOAUTUCS 3 MO3UINEI0 TUX BYEHUX, SIKI B IUBIJIBHOMY
npaBi B6AYAIOTH JIMIIE OJHY 13 Tajy3eil MPUBATHOTO TpaBa MOPS 3 IHIIUMHU HOTO
rajiy3siMi: CIaJIKOBUM, 3eMeJIbHUM, CIMEHUM TOIIO [26, 53].

[MuBinbHe 1MpaBo i TpUBATHE MPABO MAIOTh OJIHAKOBI TIPeJMET i METO/U TIPaBO-
BOro peryJoBaHHs. By/b-siki ckianoBi npusaTHoro mpasa (cimeiiHe, 3emesbHe,
CHAJIKOBE MiATTPUEMHUIIbKE TOIO) OXOILTIOITHCS IUBITBHUM TPABOM, OCKLIBKU
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MaiOTh CBOIM TIPEJMETOM BiJJHOCMHU MiX IOPUJAMYHO PIBHUMU YYaCHUKAMU, SKi
PeryJIoThCs Ha 3acaflaX JUCIIO3UTUBHOCTI.

4. Kopeasinisi ccpep npaBa i Mikraay3eBi 3B’s13ku
LMBIAbHOIO Nnpasa

YibHe Micile MUBITBHOTO TIPpaBa B CUCTEMI TTpaBa 3HAYHOTIO MipPOTO BUSHAYAETHCS
KOPEJISAIIE0 CyMiKHUX cdep TpaBa, TOOTO 3MaTHICTIO TPABOBUX HOPM PisHUX cdep
(pi3HOI Tamy3eBOi MPUHAIEKHOCTI) CTBOPIOBATH MiKTaTy3€Bi 3B'SI3KM HAa HOPMO-
TBOPYOMY 1 TPABO3aCTOCOBYOMY PiBHSIX.

MiskramyseBi 3B'sI3KU IIUBIJIBHOTO TIPaBa SIBJSTIOTH COOOI0 CUCTEMHI 3B’SI3KH MiK
HOPMaMU I1i€l ranysi i iHIKUX TPpaBOBUX yTBOPeHb |27, 8.

Ha nopmoTBOpuOMYy piBHI MOXKJIMBOCTI (hOPMYBAaHHSI MIiXKTraJy3eBUX 3B'sI3KiB
[IUBIJIBHOTO MTpaBa 00’ €KTUBHO 0OMEKEH] «...KOPAOHAMHU IIMBLIBHO-TIPABOBOTO PETY-
JIIOBAHHS, ...KI BCTAHOBJIIOIOTbCS $SIK 4epe3 BJIACHI CUCTeMOMOPMYIOUul O3HAKU
[UBIJIBHO-TIPABOBOI TaJy3i, TaK 1 HAa OCHOBI aHAJOTIYHUX O3HAK IHIUX MPABOBUX
rajryse, 1o B3aEMO/IIIOIOTH 13 IMBLIBHUM TTpaBoM» [27, 12—13].

@opmyBaHHSI MiKrajy3eBUX 3B’SI3KiB IUBIJIBHOTO TIPaBa TAaKOXX BU3HAYAETHCS
piBHEM IMIIEPATUBHOCTI IUBIJIBHO-TIPABOBUX HOPM, cchopmymboBanux K Ykpainu,
i 3HaTHICTIO IX TOEIHAHHS 3 TIOJATKOBUMH, IHITMMHU 11y OJIYHO-TIPABOBUMHU HOPMaMU
B KOMIIJIEKCHOMY 3aKOHO/IaBYOMY aKTi.

Ha erami 3actocyBaHHS BiIMOBIIHUX TPABOBUX HOPM MIiXKTaTy3€eBi 3B'SI3KU
LUBILJIBHOTO IpaBa 0OMEKYIOThCS Cieli(iKom0 JKepesr mpaBa Ta iX TAyMadeHHs B
yMOBaX KOHTUHEHTAJIbHOTO ITPaBa.

Cuctema mpaBa YkpaiHu 30BHI OhOPMIIOETHCS BiANOBIAHUMU JXKepeaMu
MpaBa, 3MICT 1 BUM AKUX (POPMYIOTHCS 3 YPaXyBaHHSAM TPAUITili KOHTUHEHTATbHO-
O TIpaBa i, 30KpeMa, IiIBUIIEHOI PO KOAn(iKOBAHOTO aKTa B CUCTEMi 3aKOHO/IaB-
CTBa.

HasgsHicTb KOXKHOI 3 ICHYIOUMX HUHI T1JIOK IpaBa 30BHI MiITBEP/KYETLCS TIPU-
WHATTIM BJjacHoro kojekcy (lluismpHOro, KprMiHAIbHOTO TOINO), B SKOMY MicC-
TATHCS OCHOBOIIOJIOKHI HOPMU 3aKOHO/IABCTBA Bi/IIIOBIIHOI TiJIKK TIPaBa, 1110 BU3HA-
YAKOTh MIJISIXW PO3BUTKY Tajy3eBOro i KOMIIJIEKCHOTO 3aKOHOJIABCTBA B OKPEMUX
chepax KUTTS CYCHiTbCTBA HA TPUBAJIMH TIEPioJL 9acy.

Crenndrika nMuUBIILHOTO TpaBa siK cepu MPUBATHOTO MPaBa BiloOPaKAE€ThCS B
HOPMAaTUBHUX TMOJIOKEHHAX, SIKi TTpeTeH/1ytoTh Ha ctBopeHHs /i [IK Ykpainu oco-
GJIMBOTO TIPABOBOTO CTATYCY CEPEl PIBHUX 3a IOPUAMYHOIO CUJIOK0 3aKOHIB.

Inerbest po mpaBoBy HOpMY, BHeceny 0 ct. 2 ITK Ykpainu, npo neobxiaHicTs
BI/IMTOBIIHOCTI HOPM ITUBIJILHOTO IPABa, SIKi MiCTATHCA B IHINX 3aK0HAX, [[uBiTbHOMY
KOJIEKCY.

«dkmo cy6’ekT mpaBa 3aKOHOAABYOI iHiIiaruBu TozaB a0 BepxosHoi Pamm
Ykpainu, — #igerocd B 1. 2 cT. 4 1K Ykpainu, — npoekT 3akoHY, SKUH PETyJIoe
IMBLIbHI BiIHOCUHY iHaKIIIe, Hix 11eil Kojeke, BiH 30008’ s13aHUIT OIHOYACHO TIOIATH
MPOEKT 3aKOHY IPo BHeceHHs 3MiH /0 [{uBinmbHOro kozmexcy Ykpainu. Iloganuit
3aKOHOIPOEKT PO3TJgaeThcsl BepxoBHoto Pafoio YKpainu o/lHOYacHO 3 BiJIIOBII-
HUM IIPOEKTOM 3aKOHY I11PO BHECeHHs 3MiH /10 [{luBiIbHOTO KO/leKCY YKpaiHu».

¥ zasnaueniit nopmi ITK Ykpainu, 6e3ymMmoBHO, € orpeba, ockiabku [TK Yipainu
ABJIsIE COOOI0 OCHOBHWUIT 3aKOH Y c(epi IUBLILHOTO 3aKOHOIaBCTBA.
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OpHak 3asHaueHa pempakifiss Hopmu I[K Yipaiuu morpebye ymocKOHaJIEHHS,
OCKIJIbKU JIa€ MOXKJIUBICTh MPUIMATH 1 3aCTOCOBYBATHU 3aKOHU, SKi MiCTATH HOPMU,
o cynepeuars nosoxkeHHsaM [[K Yipainn.

Hopwmy 1. 2 ct. 4 IIK Ykpainu AOIIIBHO JOTIOBHUTH TTOJOXEHHSIM, SIKe Tepesi-
6auero 1. 2 ct. 3 [[usinbHOrO KOMEKCy Pecnybmiku Kasaxcran mpo Te, Mo «HOPMU
LUBIJIBHOTO ITPaBa, sIKi MiCTAThCS B 3aKoHOMaBCTBI Pecnybmiku Kasaxcran i cynepe-
yaThb HOpMaM I1boro Kojekcy, MOXKYyTb 3aCTOCOBYBATHCS JIMIIE IIiCJIsT BHECEHHS B
Kozeke BianoBiiHUX 3MiH>.

[IpaBoBi HOpMU TiJIOK IIpaBa, Hacamiiepe/l IUBIJIbHO-IIPABOBI HOPMH, [TOBUHHI
BUKOPHUCTOBYBATHCA K OCHOBA KOMIIJIEKCHOTO 3aKOHO/IABCTBA, SIKE 3aCTOCOBYETHCS
B €KOHOMIIIi, B OY/Ib-sIKUX iHITUX cepax CyCITiTbHUX BiHOCHH.

[[uBiTbHO-TTPABOBI HOPMU 3aIMAIOTh OCOOJTIBE MICIle B CUCTEMi HOPM KOMILITEKC-
HOI'O 3aKOHOZABCTBA, 10 00YMOBJIEHO MPUTAMAHHIN OLIBIIOCTI IIUX HOPM MOJKJIM-
BOCTI KOpeJisllil 3 HOpMaMU 1HIIUX TIJOK TPaBa, SAKi BXOJAATH /0 KOMIIJIEKCHOTO
3aKOHOJIABCTBA, 110 HAA3BUYANHO BaKJIMBO [Jis 3a0e3MeUeH s CYMICHOCTI Pi3HUX
HOPM Y CKJIa/li OJTHOTO i TOTO CaMOTO HOPMAaTUBHOTO akTa. Tak, y 3akoHi YKpaiHu
«IIpo 3axucT 1paB ClOKMBaYiB» IIMBLILHO-IIPABOBI HOPMU IIPO IIUBIJIbHO-TIPABOBY
BI/INIOBiIAJIBHICTD 3a IIKO/LY, 3aII0/isTHY BHACIJOK HEI0JIiKiB ToBapy (poobiT, Toc/Iyr),
JIOTIOBHIOIOTHCS Y CBOEMY 3aCTOCYBAaHHI aJIMiHICTPaTUBHUMHU HOPMaMU IIPO 1TOBHO-
BAJKEHHS KOMIIETEHTHOTO JIePKaBHOTO OPraHy, sIKi MiCTATbCA Y BIAIOBiHIM HOpMI
IIOTO CAMOTO KOMILJIEKCHOTO 3aKOHY.

MoKJIUBICTD KOpeJidllil UBLILHO-TIPABOBUX HOPM 3 IHIMUMU TIJIKAMU TIpaBa
nepenbavena camum 1K Ykpainu. Jx npukiaz Kopesisailii 3 HopMaMu ajMiHicTpa-
TUBHOTO 1 TPYJI0BOTO MpaBa MokHa 3po6uTH ocuanis Ha cr. 182 I[K Ykpaiuu mpo
JIepKaBHY PEECTPAIlI0 PEYOBUX IIPaB Ha HEpyxome Maiino i cratti 1195, 1197 IIK
Vkpainu 1mpo o0cr i XapakTep BiAIIKOAYBaHHS MIKOIM, 3aBAAHOI 3710POB’I0.

Y KOMIIZIEKCHUX 3aKOHAX MOPs/L i3 TPaBOBUMU HOPMaMH, SIKi HaJsieaTh /10 OKpe-
MUX TiJIOK TIpaBa, HassBHWII OGJIOK HOPM, SIKi BioOpasKaroTh Creludiky KOKHOTO
3aKOHY CTOCOBHO Ti€l chepr CYCIiTbHUX BiTHOCHH, STKi BiH MOKJTUKAHUI PETYJIIOBa-
TH.

Tax, y Toctionapcbkomy KojieKCi YKpaiHu TaKUMU € HOPMU MIPO KOHCTUTYIIiHHI
OCHOBH TIPABOTIOPSIKY Y chepi rocrmoiapioBaHHs, PO 3araabHi TPUHITUIINA TOCTIO/IA-
PIOBaHHS, PO OCHOBHI HANIPAMU Ta (POPMU yUaCTi IeP>KaBU i MiCIIEBOTO CAMOBPSIY -
BaHH# y cdepi rocrogapioBaHHs, PO 0OMeKEHHSI MOHOIIOJII3MY Ta 3aXUCT Cy0’€KTIB
rOCITO/IAPIOBAHHS 1 CITOJKMBAYiB BiJl HEJOOPOCOBICHOI KOHKYPEHIIii, TIPO CIelialbHi
PEXKUMU TOCIIOIapioBaHHs (cremniaabHi (BiJTbHI) €KOHOMIUHI 30HH, iHIII BUAW CIie-
iaJTbHUX PEKUMIB TOCIIOAPCHKOI AiTbHOCTI).

Y JKutnoBomy kojekci YKpaiHM TaKUMU € HOPMU TIPO YIPaBJIiHHS KUTJIOBUM
donmoM (30KpeMa, PO KOMIIETEHITIO Iep;KaBHUX OPTaHiB y cdepi JKUTI0BUX Bijl-
HOCHH), TIPO 00’€KTH KUTIOBUX TpaB (PO KUTIOBUN (DOH/T), HATAHHS B KOPHUCTY-
BaHHS JKWJINX TPUMIIIEHb y OyAMHKAX IepPKaBHOTO i TPOMAICHKOTO KUTJIOBOTO
donmy, 3abe3nedeHHs CXOPOHHOCTI JKUTJIOBOTO (hOHIY, HOro exciuryaTailii Ta
PEMOHTY.

Y Kozexci 3akoHIB 1Tpo mparfio Ykpainu crenudiky TpyAoBUX BiJIHOCUH BiJl0-
OpaskaloTh HOPMM IIPO TapaHTil 3abe3leveHHs TpaBa POMAIH Ha MPAIlio, Mpo
KOJIEKTUBHUI JOTOBIp, 3abe3leyeHHs] 3aliHSATOCTI BUBIIBHIOBAHUX IPAIliBHUKIB,
pobouwnii yac, 4yac BiAIMOYMHKY, HOPMYBaHHsI IIpalli, rapaHTii i KOMIIEHCaIlil, OXOPOHY
palli, TP KiHOK i MOJIO/I, TiJIbIH JJIST TIPAIliBHUKIB, SIKi MOEAHYIOTH POOOTY 3
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HaBYAHHSM, IHAWBIyaabHi TPYI0BI criopu, TpoeciiiHi CIiIKN, y9acTh MPaIliBHUKIB
B YIPaBJiHHI MATPUEMCTBAMH, YCTAHOBAMU, OPTaHi3alliIMU, TPYIOBUN KOJEKTUB,
3araJibHO000B SI3KOBE JIePKaBHE CTPAXyBaHHs Ta TeHCilHe 3a0e31edeHHst, HarJsi i
KOHTPOJIb 32 IOJIEPKAHHSIM 3aKOHOJIABCTBA TIPO TIPAITIO.

Y 3emenpHOMY KOZIeKci YKpaiHu — 11e HOPMU ITPO OCHOBHI MTPUHITUTINA 3€METbHO-
IO 3aKOHO/IABCTBA, I1PO Bi/IHOCUHHU, SIKi PETYJIIOIOTHCS 3eMeJIbHUM 3aKOHOJABCTBOM,
PO CKJaj 3eMejib B YKpaiHi, PO ITOBHOBAKEHHS JEP:KaBHUX OPTaHiB Ta OpraHiB
MICIT€BOTO CAaMOBPSIyBaHHS Y c(pepi 3eMeTbHUX BiTHOCHH, PO MOHITOPWHT 3€MeJTh,
3eMJIeYCTPil 1 flep:KaBHUN 3eMeJIbHUI KaJacTp, PO KOHTPOJIb 32 JAOTPUMAHHSIM
3eMeJIbHOTO 3aKOHO/IABCTBA, OXOPOHOIO Ta BUKOPUCTAHHSIM 3eMeJlb TOIIO.

KomniekcHi 3aK0HOZaBYl aKTH XapaKTEePU3YIOTbCS MPUTAMaHHUM KOXKHOMY 3
HUX CITIBBITHONIEHHSAM CKJIa/IOBUX IPABOBUX €JIEMEHTIB, SKe BU3HAYAETHCS CIICIIN-
(hikoro chepu 3acTocyBaHHS BiIMTOBIHOTO KOMIIJIEKCHOTO aKTa. 3a3HaueHi 3aKOHO-
JlaBUi aKTH TlepeBaKHO MICTATh HOPMU IMAIITPUEMHHUIILKOTO 1 IIUBIJIBHOTO TIPaBa, M0
06YMOBITIOE JIOIJIBHICTH PO3POOJIEHHST KOMILJIEKCHIX 3aKOHOJIABYMX aKTiB i3 3auy-
YeHHSIM HacaMIlepe/] TPe/ICTaBHUKIB HAYKU TOCIIOIaPChKOTO TIpaBa i MUBIICTUKN.

Y 11boMy BHUIIQJIKY 111/l HAYKOIO FOCIIOZIAPCHKOTO IpaBa CJIijl PO3yMITH <...HAyKOBi
JOCHiKeHHs Y cdepi mpobieM CTBOPEHHs 3aKOHOAABYMX KOMILJIEKCIB Ha OCHOBI
ob’e/lHaHHsT B HUX MMPABOBMX HOPM, SIKi HaJleKaTh /0 PI3HUX TiJIOK TIpaBa, a He
yOJIOBAHHS JIOC/IIKEHb, SIKi IPOBOASATD IIMBIIICTH, 110 Ma€ Miciie HuHI» [28].

YKpaiHCbKOMY 3aKOHO/IABITIO JIOIIJIbHO OJTHO3HAYHO BUPIIIUTH ITUTAHHS 11PO Bijl-
HECeHHSI TOCMO/IAPChKUX BITHOCUH /10 cpepu perysaioBaHHS HOPMaMU IUBIJIHHOTO
3aKOHO/IaBCTBA, I/l SKMMHU PO3YMIIOTbCS TaK 3BaHi FOPU3OHTAJIbHI BiJIHOCHHMU.
OnHak CTPYKTYPHO KOMIIJIEKCHI 3aKOHO/IABYl aKTH MICTSITh IUBIJIbHO-TIPABOBI Ta
1y GJIYHO-TTPABOBI HOPMH, 1110 0OYMOBJIIOE HEOOXITHICTH IX HAYKOBOTO TIOEIHAHHS 3
ypaxyBaHHAM Cy4YaCHUX JOCSATHEHb HayKU rOCTIO/IapChKOTO TTPaBa i IMUBIIICTUKH.

Y 3B’43Ky 3 MM Y JIITEpaTypi CAYIIHO 3ayBa)KyEThCH, MO <..HAYKOBI aCIeKTH
CITiBBIJTHOIIEHHST IIUBIJIbHO-TIPABOBUX BIIHOCUH 13 BiJIHOCMHAMMU, SIKi PETYJIIOI0THCS
HOpMaMu yOJIiTHOTO TIPaBa, MPo 10, BJACHE, 1 TOBUHHA HTH MOBA I/l 4aC CTBOPEH-
H4 3aKOHOJIABUNX KOMILJIEKCIB Y chepi perymoBaHHI eKOHOMIYHUX Bi/IHOCHH, TOBH-
HHI OyTH 00’€KTOM IOCIIZKEHHS SIK HAyKW IUBIIBHOTO TIpaBa, TaK i HAYKU IIPO
mignmpuemMuuiTBo. Hayka 1IMBIIbHOTO TIpaBa OCTIKY€E MPOOJIeMU 3a3HaYeHUX
KOMILJIEKCIB 3 TIO3UIIi1 HeOOXIIHOCTI BHECEHHS IIUBIJIBHO-IIPABOBUX HOPM JI0 KOMII-
JIEKCIB SIK 1X TOJIOBHUX €JIEMEHTIB, HayKa MiJIIPUEMHUIILKOTO TIpaBa — 3 TO3UIIii
y6JIiYHO-TTPABOBUX HOPM 3 MeTOIO 3a0e3IedeH s HaJlaHHsI CTBOPIOBAHUM 3aKOHO-
JABYMM KOMIIJIEKCaM OJTHOMAHITHOI CTPYKTYPH i (hOPMU HOPMATUBHUX aKTiB» [28].

OnuH i3 PUKJIaiB iCHYI0UO0i HUHI HAYKOBOI POOJIEeMU BKJIIOUEHHS IIUBLIBHO-
MPaBOBUX HOPM Y KOMILJIEKCHI 3aKOHOJIABYI YTBOPEHHS OB’ I3aHU i3 iCHYIOUOTO B
CyYacHiH CBITOBIN TPAKTUII HOPMATUBHOTO PETYJIIOBAHHA y c(hepi KOPIIOPATUBHOTO
3aKOHO/IABCTBA TEH/IEHITIEI0, CIIPSIMOBAHOO HA HA/IAHHS CAMUM ITATPUEMITIM OiJTb-
1oi cBo6o M y BUOGOPI OpraHisaliitHo-ipaBoBUX (hOpM i METO/IIB BeJICHHS T IIIPHEM-
HUIIBbKOI [isabHOCTI [28].

¥ 3B’43Ky 3 IMM IIUBIJIbHE 3aKOHO/IABCTBO MMOBUHHO MICTUTH HOPMU Y chepi Kop-
MOPAaTUBHUX MMPaB, c(hOPMYJIbOBaHI B Mipy iMITIEPaTHBHO, 1110 30epeske iX KOPensITUB-
HICTD i HAZTACTDh MOKJIUBICTD Oy TH BUKOPUCTAHUMU IIi/T 9aC CTBOPEHHST KOMILJIEKCHO-
'O 3aKOHO/IABCTBA Ha iX OCHOBI 3 3a/Iy4eHHIM [IPABOBUX HOPM iHIIMX TiJIOK IIpaBa.

Hagsenene Buile sae mijgctaBu /Uil BUCHOBKY IIPO Te, 1[0 CUCTEMA IHUBIJIBHOTO
(IpUBaTHOTO) MpaBa MOBUHHA XapaKTePU3YyBATHUCS K YITKUMU KPUTEPIIMU MeXK [Tl
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i BizMesxyBaHHS Bijg cyMizkHUX cdep (ramyseii) mybaiuyHOro mnpasa, BU3SHAUCHUMU
KoJleKcaMu BiIOBiIHOT chepu (Tasmysi) mpaBa, Tak i BpaXoByBaTU TEHEHIIT PO3BU-
TKY BiZIMOBiIHUX cep CyCHiTbHUX BiTHOCUH 3a IOTIOMOTOI0 HOPM, 3/[aTHUX CTBO-
PIOBATH MiKTaJIy3€eBi 3B’I3KM 3 MyOJIiYHO-TIPAaBOBUMHU HOPMaMK Y CKJIa/li KOMILIEK-
CHUX 3aKOHO/IaBYMX aKTiB.

Ha cyyacHoMy eTari criocTepira€Tbcsi TEHICHIIISA 10 BUOKPEMJIEHHS 3arajJbHOTO
Ta CIIEI[iaJIbHOTO PiBHIB IMBLIBHOIO (IIPUBATHOIO) MpaBsa, 110 mnepegdadac: 1) dop-
MyBaHHs 0a30BUX IIPUBATHONPABOBMX HOPM, sKi BIiANOBIZalOTH BUMOTraM
cy0’€EKTUBHOTO IIUBIJILHOTO MIPaBa i 3/[aTHOCTI KOPEJISIIIii, CTBOPEHHS MiKTaTy3eBUX
3B’SI3KIB LMBLIBHOIO IIpaBa; 2) Po3poOJeHHs IUBLIbHO-IPABOBUX HOPM Y CKJAJI
KOMTIJIEKCHIX HOPMaTUBHO-TIPABOBUX aKTiB.
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ManpaHuk P. A. LiuBinbHe npaBo sik cpepa npyBaTHOro npasa YKpaiHu

AHoTaLif. Y CTaTTi 0OrpyHTOBYETLCA, O Y BAACHOMY PO3YMiHHI LIMCHUMUW rany3smu npaea
cnip BBaxatv nybnivHe NpaBo i Np1BaTHE NPaBO, KOXHE 3 AKNX CKIAaAAETbCsa 3 APIOHILIMX CKnamo-
BUMX, fKi CTAHOBNATb OAHY 3i cdhep BIANOBIAHOI ranysi npasa.

BunaABNSETbCA CMCTeMa NPMBATHOrO Npasa YKpaiHuW, CkNnagoByMK AKOI € Taki i1 ranysesi yTeo-
PEHHSA, K UMBINbHE i CiMeMHe NpaBo, a TakoX TPYAO0BE, rocnofapcbke, 3eMeflbHe, iHLWi ranysi
npaBa (30kpema, NPUPOLOPECYPCHE NPABO) B YAaCTUHI, LLLO PETYIOITL FOPU3OHTAsbHI BiAHOCK-
HW, TOOTO BIAHOCMHM, 3aCHOBAHI Ha PUAMYHIN PIBHOCTI iX y4acHMKIB. Ocobnmee Miclie B cucTe-
Mi MPWBATHOrO MpaBa 3aMae MiXkHapoHe MpuBaTHE MpaBo, Creuundika skoro obymoBneHa
HafABHICTIO IHO3eMHOro enemMeHTa i NoB'A3aHMM 3 UMM eeKTOM HagHaLiOHaNbHOro Xapakrepy
UMX BIOHOCWH, WO YCKNAAHIOE MOXIIMBICTb i1 MOBHOrO BKIIOYEHHS A0 OyAb-aKOi HalioHanbHOT
npaBoBOI CUCTEMN.

BUCBITNIOETBCA MpUTaMaHHa BITYM3HAHIA NPABO3aCTOCOBHIM MPakTUL TeHAEHLis OO0 pPo3-
LUMPEHHS cdhepn LUMBINBHOIO NMpaBa, sika Bi0OPaXaeTbCs y PakTUHHOMY MOLIMPEHHI UMBIIbHO-
NpPaBOBMX KOHCTPYKLI Ha NyOsnidHi npaBa, Cy[OBUIA 3aXCT SIKMX BMIMBAE Ha NpaBa Ta 00OB'A3KM
NpVBaTHOro XxapakTepy (30Kkpema, MaeTbCs NPo NOAATKOBY 3acTaBy, PIHAHCOBUIA KpeauT, agMiHi-
CTPaATUBHI MOCAYT TOLLO).

[loBOANTLCA BUCHOBOK MPO Te, WO CUCTeMa UMBIfbHOTO (MPMBATHOMO) NpaBa NOBMHHA Xapak-
TEPU3YBATUCA K HITKUMUK KPUTEPIAMM MeX il i BiMeXyBaHHS Bil CyMixXHWX cdhep (ranysen)
nybniYHOro Npasa, BU3Ha4YeHMI Kofekcamu BianosiaHoi ccepw (ranysi) npasa, Tak i BpaxoByBa-
TV TeHAeHLIT pO3BUTKY BIAMNOBIAHWMX Cep CyCnifibHMUX BIAHOCMH 33 AOMOMOIO HOPM, 34aTHUX
CTBOPIOBATM MiXrany3esi 3B'S3kM 3 MyOniYHO-NPaBOBMMKW HOpMaMKM Y CKNafi KOMMIEKCHNX
3aKOHOZABYMX aKTIB.

Knioyosi cnoBa: KOHLemNLia NprBaTHOrO NpaBa, CMCTEMA YKPATHCbKOrO MPMBaTHOrO Mpasa,
UMBINbHe NpaBo, cdepn yKpaiHCbKOro MpuBaTHOrO npaBa, Kopensuis cdhep npasa, MixXrany3esi
3B'A3KM LUMBINIBHOIO NMpaBa.

ManpaHuk P. A. 'paxkaaHcKkoe nNpaBo Kak cdepa YacTHOro npasa YKpauHbl

AHHOTaums. B ctatbe 0OOCHOBBLIBAETCS, YTO B COOCTBEHHOM CMbIC/E AENCTBUTENbHbIMM
oTpacnsaMuM npaBa cleflyeT cyMTaTh NyONMYHOE MPaBO W YacTHOE MPaBO, KaXZoe K3 KOTOpbIX
COCTOUT 13 OOoree MefikMx COCTaBNSIOLLMX, KOTopble (POPMUPYIOT OAHY U3 Chep COOTBETCTBYIOLLEN
oTpacnv npasa.

Oka3bIBaeTCs C1CTeEMa HacTHOrO MpaBa YKpawrHbl, COCTaBAAIOLLMMM KOTOPOW BbICTYMAIOT Takune
ee oTpacsieBble 00pPa30BaHKMA, Kak rpaxkAaHCKoOe 1 CeMelriHoe MpaBo, a Takke TPYLOBOe, XO3si-
CTBEHHOE, 3eMeNlbHOe, AApyrie OTpacin npasa (B 4acTHOCTW, MPUPOAOPECYPCHOE MPaBo) B YacTy,
perynmpyioLLen ropn3oHTasbHble OTHOLLEHWSA, TO eCTb OTHOLLEHWS, OCHOBAHHbIE Ha IOPUANHECKOM
paBeHCTBE MX y4acTHMKOB. Ocoboe MecTo B cMCTeMe HacTHOro Npasa 3aHMMaeT MexXAyHapoaHoe
4acTHoe MnpaBo, crneundrka KOTOporo oOYCNOBfleHa Hanu4MemM WMHOCTPAHHOrO 3neMeHTa W
CBA3aHHbIM C 3TUM 3(MEKTOM HafHaLMOHANIbHOrO XapakTepa 3TWUX OTHOLLEHWI, Y4TO 3aTpyaHsAeT
BO3MOXHOCTb €€ MOJHOTo BKIIIOYEHUS B NI0OYIO HAaLMOHabHYIO MPaBOBYIO CUCTEMY.

OcBellaeTcs NpUCyLLas oTe4ecTBeHHOM NPaBONPUMEHUTENBHOW NPaKTUKe TeHOEHLUMs K pac-
LIMPeHNIO cepbl TpaxdaHCKOro npasa, KOTopas HaxOAUT CBOE BbipaXKeHne B (aKTU4eCKoM
PacnpoCTPaHEHNM rPaXXAaHCKO-MPaBOBbIX KOHCTPYKLMI Ha NyOnnyHble npasa, cynebHas 3awwmTa
KOTOPbIX BAINSIET Ha NpaBa 1 0653aHHOCTM YaCTHOrO XapakTepa (B YacTHOCTW, peyb MAET O Hanoro-
BOM 3anore, GMHAHCOBOM KPeamTe, agMUHUCTPATUBHbIX YCyrax U T. m.).

[lenaeTtcs BbIBOL O TOM, YTO CMCTEMa MpaX4aHCKOro (4acTHOro) npaea [oMKHa XapakTepu3o-
BaTbCA Kak YeTKMMU KpUTEPUAMU FpaHILL AENCTBIS 1 OTFPaHNYeHMs OT CMeXHbIX cdep (oTpacneit)
nybnv4Horo npaea, onpefeneHHbIMMU KOLeKCamMu COOTBETCTBYIOLLEN cdepbl (oTpacnn) npasa, Tak
N Y4UTbIBaTb TEHLAEHLMN Pa3BUTUS COOTBETCTBYIOLMX Chep OOLECTBEHHBIX OTHOLIEHNIA C NMOMO-
b0 HOPM, CNOCODHBIX CO3/laBaTb MexXoTpacsieBble CBA3W C NyOANYHO-NPABOBbIMU HOPMaMK B
COCTaBe KOMIMIEKCHbIX 3aKOHOAATENbHbIX akTOB.

KntoueBble cnioBa: KOHLIENLMA 4YaCTHOMO NpaBa, CUCTeMa YKPAMHCKOro HaCTHOrO NpaBa, rpax-
faHckoe npaBo, cdepbl YKPAMHCKOrO 4acTHOro MpaBa, KOoppenauus oTpacnen npaga,
MeXXoTpac/ieBble CBA3M MPaxA4aHCKoro npasa.
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Maidanyk R. Civil Law as an Area of Private Law in Ukraine

Annotation. Substantiated that in certain sense branches of law should be regarded as public
law and private law, each of which is composed of smaller components that make up one of the
relevant areas of law.

The system of private law in Ukraine, including such formations like civil and family law, as well
as labor, commercial, land, and other areas of law (such as a law on natural resources) to the
extent that regulates horizontal relations, i.e. relations that are based on legal equality of the
participants. Special place in the system of private law takes private international law, the
specificity of which is determined by the presence of foreign elements and the associated effect
of supranational nature of the relationship, which hamper the possibility of full inclusion in any
national legal system.

The inherent tendency of domestic law enforcement practice to expand the scope of civil law
is highlighted, which is reflected in the actual distribution of civil structures on public law remedy
which affects the rights and obligations of a private nature (in particular the tax lien, financial
credit, administrative services, etc.).

We have concluded that the system of civil (private) law should be characterized by clear
criteria of limits of action and separation from adjacent areas (sectors) of public law, distinguished
by corresponding Codes and taking into account trends in the respective spheres of social relations
as rules can create crosslinks with public legal rules within the complex legislation.

Key words: concept of private law, Ukrainian system of private law, civil law, private law
sphere of Ukrainian, correlation law, interbranch relations of civil law.




