5/2013

ODHANYHS

MUTAHHA PO3BUTKY NPUBATHOI O NMPABA

VKpaimal

YIR 347.191

Boaxogumup Kouun,
KaHIUAAT IOPUANYHUX HAYK,

cTapIInii HayKOBUil CIIiBpOOITHUK Bimaisy mpobJieM IPUBATHOTO IIpaBa
HIOI npuBaTHoro npasa i mignmpuemuuirea HAIIpH YVikpaiau

NMPABOBA CYTHICTb FOPUANYHOI OCOBM

Cmammas npuceavena npobemam U3HALEeHH NPAB060L CYMHOCMI WPUOULHOL 0CO0U K Yuac-
HUKaQ npasosux 6i0HOCUH. AKYeHMYEMbCsa yaza Ha QYHKUIAX, 03HAKAX 10PUOULHOL 0co0uU, a
makox ymosax ix yuvacmi y yusgiavhux gi0nocurnax. Oxkpemo po3zasdanmuvcs MOHIUBOCMI No-
wupeHnnsa npasocy6’exkmuocmi 0puduiHux oci6 Ha nyoaiuHi 6i0HOCUHU.

Knrouosi crosa: opuduuna ocoba, opuduyna ocobucmicmo, cybcmpam, opzaHi3ayiilno-npaso-

ea ¢opma.

IOpunnuna ocoba AK mMpaBoBa KaTeropis
€ copMOBAHUM Ta CUHPUUHATUM 3aKOHO-
raBcTBoM aBuIieM. Tak, cr. 80 IIK Vkpai-
HU BHU3HAYaE Ie IMOHATTA AK OpraHisalliio,
CTBOPEHY Ta 3apeecTpPoOBaHy y BCTAHOBJIEHO-
My BaKOHOM IODAAKY, AKa HaAIIAETHCHA
MUBiIBHOIO IPABO3IATHICTIO i Hie3gaTHICTIO
Ta MOXKJVBiCTIO OyTM mo3uBaueM Ta Bigmo-
BimaueM y cynmi. 3ampoIlOHOBaHe 3aKOHO-
IaBIleM BU3HAUYEHHS, HA HAII IOTJIAM, BCE
JK He CTaBUTh KpaIllKy y PO3yMiHHI ofHiel 3
HaWCKJAAHIMMUX mTpobjeM y TeOPeTUUHIiN
IOPUCHPYIEHIII — CYTHOCTI IOPUIAMYHOI
ocobu, amke HaBeneHi y IIK Ykpainu o3Ha-
KU CTBOPIOIOTH JIUIIIE OCHOBY MAJIA HOpPMa-
TUBHO-IIPABOBOTO PETyJIIOBAHHSA IIUBiJIBLHO-
o CTaTyCcy IOPUIUUYHUX OCib.

OCHOBOIO ISl PO3YMiHHSA IIPAaBOBOI CYyT-
HOCTi [opuAMYHOI o0coOm HaAIPUKIHITI
XIX cr. crana mpama JI. JI. I'epBarema
«P03BUTOK BUEHHS NIpPO IOPUAUYHY 0COOY»
(1888 p.) [1], B akiit npoBoauTHCA IEepiogu-
3aIidg yaBJEHb IIPO MOCJiKYyBaHOTO ydac-
HUKa [IPAaBOBUX BiTHOCWH, IO 3BOJAUTHCH
o Teopiii: BucynyTtux no CaBiHbi (rpembKka
dinmocodisa; pumcbKa pimocodisa; XpuUCTUAH-
ChbKa TeoJIoTiA Ta cepenHi BiKm); Ta Teopii,
nounHaooun Big Casiubi (Teopis yocolOJeH-
HsI; Teopis 6e3cy0’e€KTHOCTi; Teopis peajb-
HOCTi; Teopia ¢ikmii). [lo 3anpomoHoBaHOi
CaBiabi Teopii BaskKO OyJI0O TOBOPUTHU IIPO
icHyBaHHS IOPUAMYHOI 0CcOOUM AK yYacHUKA
IUBiTBHUX BiJHOCWMH, OJHAK HEXTYBaHHHA
HaA0aHHAM PUMCBKOTO IIpaBa MOKe IIPU-
3BECTHU JI0 IIOMUJIKOBOCTI PO3YMiHHSA IIHOTO
imcturyry. B. B. €apamieBuu 3ayBakyBas,
10 CyYacHe IIPaBO He TiJIbKU CIPUUHSIIO
dopMy IOPUIUUHOI 0cO0OU, a I Ie CUIbHIIIe

BiATIiHMJIO OCHOBHUII i1 XapaKTep, IiABOIA-
uy mig "Hei GiJbIN ITMPOKe KoJio ABuUIl [2].

Y migcymry amasidy 3axigHUX Teopiit
opuguuHoi ocobu C. M. Bpatych cTBepIKY-
BaB, II[0 BCi BOHUW 3BOJATHCA OO OJHOTO —
BMBHAHHSA TOTO, 110 IOPUANYHA 0coba € red-
KOI0 MAaliHOBOIO Ta OpraHisalliifiHOI0 €IHic-
TIO, IKa BUCTYIA€ y IUBIIBHOMY OOOPOTi ¥
AKocTi Hocia mpaB Ta 060B’a3kiB [3]. Tum
caMuM, IPaKTUYHOIO HEOoOXigHicTio Tiel um
iHmIIoi Teopii, Ha HAII WOTJIAN, € OOIPYHTY-
BaHHS MOJKJIMBOCTI ydYacTi IOPUAUYHOI OCO-
0y y IpaBOBUX BiTHOCHHAX.

JoxkTprHa TpPaBHUKIB PagAdHCHKOIO IIe-
pioay mpo CyTHIiCTH IOPUAWYHOI 0cOoOU 3BO-
auacsa OO0 aHAJNidy Ta BU3HAUEHHA MicCId
cepe/] yUaCHWKiB MpaBOBUX BiHOCHH Jep-
KaBHUX opraHisamiii. imeTbcsa mpo Teopiio
TpacTry, AepPsKaBHOTO OpraHy, mepcoHigika-
Iii mep:xaBU Uyepes3 CTBOPEHi HeIO IOPUAUYHI
oco0u, a Tako:K Teopii ammiHicTparii, mu-
peKTopa, KOJIEKTUBY Ta iHmri [4].

3Baxxaroun Ha po3kpurta y [IIK YKpainu
KaTeropii «opugnuHa ocoba» yepes IMOHIT-
TS «OpraHisamis», caify OKpeMo ByIIUHUTH-
cda Ha Teopii «oprawmisarii», 3amporoHoBa-
Hoi O. O. KpacaBumkoBum. Ha gymKy
BUYEHOTO, IOPUIWYHOI0 0CO00I0 € IIpaBoBe
BUPa’KeHHA BU3HAUEHUX CYCIIIBbHUX Bif-
HOCHUH JI0fel, 00’efHaHNX €INHOI0 METOIO.
Bin 3po6uB BHCHOBOK, II[0 IOPULUYHA 0CO0A
€ opramisamieo Ta OPUAUYHOIO O0COOUC-
TicTio (MMUHOCTHIO) [5].

Buginenna oxpemoi ocobu (roopumauyuHOL
0COOMCTOCTi) CIIPUUYNHEHO IPAKTUYHOI He-
00ximHiCcTIO, AKa BUPA'KAETHCA y HACTYI-
HUX QYHKIiAX IbOT0 iHCTUTYTY: 1) ohopM-
JIeHHsI KOJIEKTUBHHUX iHTepeciB; 2) 00’en-
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HaHHA KalliTany; 3) 3MeHIIIeHHA IiJIpueM-
HUIIBKOTO PUBUKY; 4) yIpaBJIiHHA Kamira-
soMm [6]. Bpertrri-pernr, ajida posMesKyBaHHS
OKpeMUuX iHTepeciB Ta IIijled ydYacHUKIiB
IPaBOBUX BiIHOCWUH BiACYTHIiCTBH iHCTHUTYTY
IOPUANYHOI 0CcO0M IIPU3BeAEe O XAOTUUHO-
cTi muBigIBHOTO o00OpOTYy. Bm3Haroum 3a
IOPUANYHOI0O 0C000I0 TpaBOoCy0’€KTHICTH
(fopuIuUYHy OCOOHWCTiCTH), Aep:kaBa HamIae
BCiM yUyacHWKaM IIPAaBOBUX BiTHOCUH KOH-
KPEeTHO BU3HAUEHOTO KOHTPAreHTa — OCO-
0y, sKa Mae BJIacHi, BimMimHi Bif 3acHOB-
HUKiB mpaBa Ta o000oB’saA3KuH (OgHi€l0 3
IepHIinx CBITOBUX MNPaBOBUX IMO3UIN ¥
1boMy 3B’sI8KY € pimnenns IlamaTtu jJopxais y
cupasi «Salomon v. A. Salomon & Co Ltd»,
1897 p.).

Begyum moBYy mpo Teopii mopummuHUX
ocib, ciaim posymirTum, 1o mompu ycio Oap-
BHCTIiCTh Ta XAOTHWYHICTH rajysi IuBiJic-
TUYHOI JIiTepaTypu, NIPUCBAYEHOI il Ipob-
JeMi, BCi BOHUM CXOOATHCSA HA BU3HAHHI
dakTy, 110 OPpUAUYHA 0coba — Iie SABUIIE
caMoCTiliHe, He3aJie:KHe Binm iHIUX i € HO-
BUM ITYHKTOM BifHeCeHHs IIpaB Ta 060B’sA3-
kiB [7]. dna 3abesneueHHsa PyHKIIIOHYBaH-
HS €KOHOMIiYHOI cucTeMUu IMBiJIbHE IPaBO
oIepye MOHATTAM «o0coba», B sKe BKJaja-
IOTbCA O3HAKW, IO JO3BOJISIOTH 3 OUEBUJ-
HicTI0O mepcoHidikyBaTm ii momik iHmHUX.
Takuii MexaHi3M ydYacTi y MuBiIbHUX Bif-
HOCHHAX MepeAdaveHul y TOMY YUCIi i AJas
nyOmiuHUX yTBOPeHL (ZepsKaBa, TEPUTO-
piasmpHa rpomMaza), AKi He MAaTh O3HAKU
cy0’eKTHOI KOHKpeTrusarii.

IIpaBusibHEe PO3YyMiHHA iHCTUTYTY IOPHU-
IUYHOI 0CcO0U JIEXKUTDH Uepe3 BUBHAYEHH 11
cytHocti. CyTHicTIO € KaTeropiss oHTOJOri1
Ha ITO3HAYEHHSA BHYTPINITHBOTO, CYKYITHOCTI
icToTHMX BJilacTHBOCTEil mpenamera, 0e3
AKUX BiH He MoKe icHyBaTu [8]. ¥V KOHTEK-
CTi MOHATTA IOPUAUUYHOI ocobu ii cyTHiCTH
BUPaKaTUMETHCA B IOPUAUYHO SHAUUMUX
O3HaKax IIbOT'0 yYaCHUKA BiTHOCHH, AKi €
iMmepaTuBHMMHU BUMOTaMHu OO OpraHisarrii,
1[0 [03BOJISE OCTAHHIN cTaTum Ccy6’eKTOM
nuBinbHUX BigHOCcuH [9]. [lo TaKuUX O3HAaK,
30KpeMa, ciain Bimmectu: 1) opranisariiiny
enHicTh; 2) myOsivuHiCT, BUHUKHEHHS 1
NpUNUHEHHs; 3) 3arajbHy (yYHiBepcaJabHY)
mpaBo3gaTHiCTh; 4) MalHOBY BimoKpemiie-
HicTb; 5) camocTifiHy BigmoBigaabHICTD;
6) BucTymn y muBiJibHOMY 060pOTi Bix cBOro
imeni.
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BBakaemo, mio Bci 1mi os3makm HaOyBa-
HA Ta peecTparili AK OPUAUYHOI 0COOH.
IIpu 1bOMy BUHUKAE B3alUTaHHA: YA [O-
CTaTHBO HA3BAHUX O3HAK [Jisd BUSHAHHSA
Iep:KaBoi0 OpraHizarii aK IPUIUIHOI 0CO-
6u? Csoro uacy €. M. Tpy0GeubKoii cTBep-
IJKYBaB, I1IO0 JOCTAaTHIMH yMOBaMU iCHYBaH-
Hs I0pUAUYHOI ocobu €: 1) HasABHIiCTL MeTH;
2) icuyBanHsa cybcTpary (MaTepiaabHOIo Uu
ocobucToro); 3) puIMYHE BUSHAHHSA Opra-
Hisarii mep:xasoro [10].

Ilo-nepmie, Mera o0OpPUAMYHOI ocobu Yy
ypaHoMmy I[K Vxkpainu € mipcraBoio misa
pO3MeKyBaHHS MHiANPUEMHUIBKUX Ta He-
TiATPUEMHUIBKUX OPUAUYHUX ocib (crat-
Ti 84—85). OgHaKk TaKuil TOAiJ He CTBOPIOE
KaTeropuyHoOro iMIepaTuBHOTO HACHIIKY —
0esmocepesHBOI  MOMKJIMBOCTI  3IiICHEHHS
MiAIPUEMHUIIBKOI UM HEMigIpUEMHUIBKOL
IisiTbHOCT, 3Baskaouyu Ha HopMmu cT. 86 ITK
Vkpaiau. Tomy fopeuyHo BeCTu MOBY He IIPO
3IiICHEHHSA OKpeMOi IifAJbHOCTI, a IIpo
MOJKJIUBICTh POSIOAiNy MPUOYTKY MidK
y4YacHUKaMM (3aCHOBHUKaMM) TaKoOl IOpHU-
IUYHOI ocobm. 3BasKalouu Ha HEeY3TOomKe-
micte HopMm IIK Vkpainu, 'K Vkpainu Ta
OKpeMHUX HOPMAaTHUBHO-IIPABOBUX aKTiB, III0
PeryJmooTh CTATyC HEOiATPUEMHUIIBKUX
oprauisaiiiii, g mpobJieMa Iie AOBTO 3aJIu-
IIaTUMeTbCA cepeJ] KoJa CYdJacHUX JOCJIi-
PKeHb.

ITo-gpyre, amaisyroum cybGcTpaT OPU-
OUYHOI 0co0u, CJIif 3ayBaskKuTH, IO Mif
HuMm (Bim Jsar. substratum — Te, 1o miz-
CTUJIAIOTH) PO3YMIiIOTh MaTepiajbHy 3acamy
ABuIl;, abo CYTHICTH BiJHOCHO WIPOCTHUX,
AKICHO ejleMeHTapHUX YTBOPEHb, B3a€MO-
Iifgd AKUX 3YMOBJIIOE BJIACTUBICTH peuedl Ta
mporecis [11]. IIK VkpaiHiu OpakTUYHO
BigTBOpIOoEe morsanu €. M. TpyGenbkoro Ha
cybocTpar opuauYHOI ocobu, amke dU. 1
ct. 81 mepembaueHo, IO IOPUAUYHA 0coba
MO’Ke OyTH CTBOpeHa ILIAXOM 00’eTHAHHS
oci6 Ta (a6o) maiiHa. 3 OTJALY He Iie 3aKO-
HOJZaBCTBOM IIepenbaueHi iMIepaTuBHI BU-
MOTH 0: a) KiTbKocTi 0ci0 (Hanmpukianm, He
menmre 20 gyia yrBopeHHs (GOHIOBOI 6ipiKi,
BigmoBimHO mo u. 2 cr. 21 3akony YKpainu
«IIpo ninni manepu Ta GOHAOBUN PUHOK»);
0) poamipy craryTHOro (Gpouay (Hanpukaam,
He wmemimre 120 MaH rpH naa peecTparii
6aHKy, BimmoBimmo mo u. 1 cr. 31 3akoHy
Vikpainu «IIpo 6aHKu i 6AaHKIBCBKY Iisib-
HiCTBb»), IO MTO3BOJISAE, HA HAIN IOTJIA,
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YIOPAAKYBATH HAJEKHUM YMHOM IIUBiIbHI
BimHOCUHU.

VYV ropuanuHii JdiTepaTypi BUCJIOBIIIOETH-
¢ IyMKa, IO He MOTPiOHO OTOTOXKHIOBATU
«cybcTpaT» OPUAUYHOI ocobu Ta «Cyo-
cTpaT» coIiaJbHOI oprauisarii, AKa Bu3Ha-
Ha IOpUANYHOI ocoborw. «CybcTpaTom»
opunuuHoi ocobu, Ha gyMKy C. I. Apximo-
Ba, BUCTYIAIOTh IPAaBOBi AKOCTi, BJIACTUBO-
cTi, iHIII eJeMeHTH TPaBoBOi 0COOMCTOCTI
IIpaBoBa CBimoMmicTh, mOpaBOBi 3B’S3KH,
copmMoOBaHi Hel BiJHOCWHM, IIPABOBi pPoJIi,
dbyurmii i T. m. [12].

CTBOpIOIOUN IOPUIUYHY 0OCO0Y, 3aCHOB-
HUKU HAIIJAAOTH 11 BJACHUMU BJIACTHUBOC-
TAMH, 30KpeMma iHTepecom. Came ToMy
IOPUAVYHI 0CcO0UM € «MaHmgaHUUKOM» MIJIA
peasisamii npaB oci6 a6o (opmyioTh cBOi
iHTepecu SK iHTepec BJlacHEe IOPUIUUYHOL
ocobu [13]. IaTepec npu mboMy € TOTPE6OIO
IOPUAUIHOI 0CcOOU, 110 OOYMOBJIIOETHCA Me-
TOIO i1 CTBOPEHHS, BiH € OiliabIr ineHTH()IKO-
BaHUM (BUBHAUEHWM), Hi)K MeTa, a TaKOM
nuHaMiuHimuMm aBuineM. Tak, meTa Opu-
Iu4HOI ocobu BimoOpaskaeThes B 11 ycTaHOB-
ynx AOKYMEHTax, HaTOMicTh iHTepec (op-
MyeTbCA y TOMY  YHCJIL  BHACIILOK
peaJizanii cy6’eKTuBHUX (IIepeBa’kHO KOp-
MOPATUBHUX) MpPAB YyYACHUKIB IOPUAUUHOL
ocobu. Bmacmimok 1mporo, K CJIYIIHO
crBepmkye FO. M. JKopHOKYIi, 3aKOHOIaB-
CTBOM mepenbauveHi BigmoBimHi mMexaHizMm
VHUKHEHHSA KOHQMIIKTY ocobucTux iHTepe-
ciB (isuunOl 0coOU (HAIIPUKJIA, II0CATOBOI
ocobu AT) ra inTepeciB camoro ToBapucTBa
(AT) [14].

OKpiM 0cOOMCTHX BJIACTHUBOCTEM 3aCHOB-
HUKiB IopuandyHa ocoba HaOyBae MalHOBUX
npaB. [l oKpeMux IOPUAUYHUX OCiO mMaii-
HOBa BiJOKPEMJIEHICTh peaslidyeThbCcsa uepes
HaOyTTsA MOPUAUYHOIO 0CO00I0 BJIACHOTO
MaiiHa (rocmomapchbKi ToBapucTBa), OJIA iH-
mux (00’eIHAHHSA CIIIBBJIACHUKIB, IOPUAUAY-
HUX 0ocib my06aiuHOro mpaBa) — uepes IIpa-
BO yIpaBJiHHA MaiiHOM abo iHiri peuoBi
mpaBa (IIpaBo rocmoapchbKoro BimaHHs abo
OIlePaTUBHOTO yIpPaBJiHHA). Y 3B A3KY 3
UM, Ha OYMKY OKpPEeMHX BUEHHX, MOKe
BimOyBaTuca TpaHchopMaIlisg IpaBoBOTO pe-
JKMMY BJIACHOCTI Bif 1mpaBa Jgep:KaBHOI
BJIACHOCTi O IIpaBa IPWBATHOI BJIACHOCTi
pPUAUYHOI ocobu mybaiunoro mpara [15].
BoueBungpb, Takuii migxim € IOMHJIKOBUM,
3BasKaloun Ha HamarauHsa BigHaiitu y IIK

VKpaiHu mMexaHi3M IIPaBOBOTO PEryJIIOBaH-
HA nyOJiuHMX BiZHOCWH, IO € HEBUIIPAB-
TaHUM.

MarepianbHuii cyoCTpPaT € TAKOMK IIepes-
YMOBOIO HaJIEKHOI ydJacTi y MUBIJIBHUX Bif-
HocuHax. B. II. IIpumak y cBoemMy mgocCJIi-
I)KeHHI IIMBiJIbHO-IIPABOBOI BiAIOBiZasb-
HOCTi IOPUAMYHUX OCi0 CTBEPAKYE, IO pe-
3yJIbTAT peasisaii muBiabHOI IIPaBoCy0’ €K T-
HOCTi I0pUANYHUX 0Ci0 Mae MaTepiaibHi Ie-
PEeAYyMOBH, y 3B’A3KY 3 UMM BUCJIOBJIIOETHCS
IyMKa IIpO HeoOXimHicTh BCTAHOBJIEHHSA
MiHiMaJILHOTO 00CATY JiKBiZHUX MallHOBUX
aKTHUBIB [/ caMOCTiliHOI ydYacTi y IUBiJIb-
HuX BimmocuHax [16].

ITo-TpeTe, nmepskaBHe BUSHAHHS OpPTaHi-
samii AK OpuUIAUYHOI 0oco0M, Ha HAII IIO-
TJIA, He IOJIATAaE BUKJIOUHO y ii mepKaB-
Hi#i peecTparlii, sKa Ha CHLOTONHI PO3TJA-
NaeTbCA JINIIEe AK HAZAHHA YCTAHOBUYUM
moxkymeHnTaMm Jeritumuocti [17]. Hopwma-
TUBHO-IIPABOBE PETYJIIOBAHHS CTATyCy IOPU-
IUYHOI ocobu mepemdavae TaKOK BHU3HaUe-
Hi 3aKOHOZABCTBOM OpraHi3aIliiHO-IpaBoOBi
dopMU IOPUAUYHUX 0Ci0, TOOTO BU3HAUEH]
HOpMaMU IIpaBa CYKYHOHIiCTh IOB’sBaHUX
MiK co0oi0 eJeMeHTiB (03HaK), IO Ja€ IMif-
CTaBy y BOBHIIIHROMY IIPOABI BUPI3HUTH
ONWH BUJA IOPUAWYHOI ocobu Bif iHIIIOTO
[18]. TobTOo mep:xaBa MOKe BU3HATU Opra-
Hizallifo SK I0PUINYHY 0CcO0y JIUIIe y Iepe-
baueHiil 3aKOHOJAaBCTBOM (hopmi.

BpaxoBylouu BuKJIaJeHe BUIIE CTBEDP-
IXKYyEeMO, IO O3HAKU, (PYHKIII, a Takox
YMOBY iCHYBaHHSA € BUSHAYaJbHUMM IWif-
cTaBaMM BUSHAUEHHS ITIPAaBOBOI CYTHOCTI
IOPUANUYHOI 0cO0M IK yUYaCHUKA IUBiIBHUX
BimHocuH. Kpim TOrO, HE CJifl OMMHATHU CO-
IiaJbHY TPUPOAY OPUANYHOI 0co0u, AKa
3aCHOBHUKAMM Ta 3yMOBJIEHOI iX iHTepeca-
MU, i3 3acobaMu ii JOCATHEHHS, a TAKOXK 3
TUM TIOJIOKE€HHSAM, IO IOPUAMYHA ocoba €
IIUBiJILHO-TPABOBOIO  (DOPMOIO  B3aeEMOLil
IPpUBATHUX iHTepeciB ocib i mybaivamx iH-
TepeciB cycminberBa [19] Ta € TakoK (op-
MOI0 ydYacTi oci6 y muBiibHOMY 000pO-
1i [20]. IIpm unwomy ciaix momaTu, IO
KOHCTPYKI[isI IOPUAMYHOI 0CO0M BUKOPIUC-
TOBYETHCSA HE JIUIIIE B MeyKaX IIPUBATHOI'O
mmpaBa.

BigmosizHo g0 momoskens cr. 81 IIK
VKpaiHiu IuUBiIbHE 3aKOHOJZABCTBO BCTa-
HOBJIIOE TOPSAIOK CTBOPEHHSA, OpraHisalfii-
HO-TIpaBOBi (hopMU, IPABOBUH CTATyC IOPU-

45



5/2013

ODHANYHS

MUTAHHA PO3BUTKY NPUBATHOI O NMPABA

VKpaimal

OUYHUX 0Ci0 IPMBATHOTO IPaBa, a MOPSAI0OK
CTBOPEHHS Ta MPAaBOBUII CTATYC IOPUAUAU-
HUX 0cib my0JiYHOTO MpaBa BCTAHOBJIIOETh-
ca Koncrurymiero YKpaiHu Ta 3aKOHOM.
Omuak akTaMu Iy0JiYHOro mpasa Imepemoda-
YeHi 3acagu CTBOPEHHS Ta NPUINHEHHS
cy6’ekTiB my0OsiuHOrOo mpaBa, BiAIOBigHO
IO IpeIMeTa Ta METOAY IPAaBOBOTO PEryJIio-
BaHH#A, IIJIAXOM BHU3HAUEHHA ixX Micumda y
nybsigHOoMy amaparti, (GYHKIIi#i, IIOBHOBa-
JKeHb Ta I00iuHOI0 BKAa3iBKOIO Ha CTaTyC
opuguunoi ocobu. Hampuxiaan, KabGinmert
MiwnicrpiB Ykpainu (¥Ypang Ykpainu) € BuU-
UM OPTaHOM y CHUCTEMi OpraHiB BUKOHAB-
voi Biagu, HaTomicTs Cekperapiar Kabine-
Ty MinicTpiB VYKpaiHum € OPUIUYIHOIO
0co6010.

Y 3B’s3KY 3 UM Y IOPUAUYHIN JiTepaTy-
Pi BUCJIOBIIOIOTHCA AYMKH II[OJO0 PO3MEIKY-
BaHHA IOPUAUYHUX 0Ci0, 10 6epyTh y4acThb
Y KOHCTUTYIIMHUX BiJHOCMHAX, Ha Ti, AKi:
1) BriOIOTH UYepe3 CBOIO KOMIIETEHIIiIO
nyOsmiuny Biaany (mep:xaBa, OpraHu aep-
JKaBHOI BJIQIV TA MiCII€BOT'O CAMOBPALYBAaH-
Hs1; 2) He BOJIOAiIOTH IIyOJIiUHOIO BJIAIOIO,
aJie 3aJJOBOJIBHAIOTH IIPUBATHI UM CyCHiNIbHI
iHTepecu, mOTpeOM HaceJeHHSA y TOBapax
YU IIOCJIYyrax, CTBOPEHHI po6oyux Micipb TO-
mio [21]. IToxi6GHi gocaimsKeHHS MOKHA Bif-
Ha¥WTH i B MeXKax aJMiHiCTpaTHBHOTO IIpaBa
B KOHTEKCTi BUBHAUEHHA aAMiHiCcTpaTUBHOL
mpaBocy6’€KTHOCTI opugmuHux ocib [22].

BBaskaemo, mio icHyBaHHS KOHCTPYKIIii
IOPUANYHOI 0COOM HA TEOPETUYHOMY PiBHI €
MOKJHUBUM, OCKiJIbKHK 3a Ii gomomMoroio iH-
IUBiAyaidyeTbcsd yYaCHUK ITPABOBUX Bif-
HOCHUH, OJHAK IpPaKTUYHA peajisamnisa pe-
3yJIbTATIiB TaKUX [TOCJHiJJKeHb B3 HACTYyI-
HUMM B3aKOHOJABUMMM IIPOIO3UIIAMU MAae
OyTU BUBAa’KEHOIO 3aAJs YHEMOIKJIUBJIEHHSA
3JIOBXKMBAHHA KaTETOPi€I0 «IOPUINYHA OCO-
6a». Ha mamy gymKy, posmesxkyBanua y I1K
Vrpaiuu opuguaHux 0ci6 MpUBaTHOTO IIpa-
Ba Ta IOPUANYHUX Oci6 myOGJiuHOTO IIpaBa
3IiJICHEHO caMe IJd BUOKPEMJIEHHSA ydac-
HuKiB muBinpHuxX Bigmocuu. H. C. Kys-
HEIIOBA 3 IILOI'O IIPMBOAY KOHCTATYE, IO
YKPaiHChKUH OOCBiT BUKOPUCTAHHA KaTero-
pii «oopuamuHa ocoba IyOJiYHOTO HpaBa»
Mae Taki 0coBGJIMBOCTI:

1) nmum cy0’eKTamM HamZaHa MOMKJIMBICTD
caMOCTiiHOI ¥ ITOBHOIIIHHOI yd4acTi B Iu-
BJIBHMUX NIPABOBiHOCHHAX, IO TO3BOJISE
sabesmeunTy IiXHi morpebu y B3B’sA3KYy 3i
3mificHeHHAM IyOJMiuHUX (PYHKILIH;

46

2) Taxka KJjacu@ikailis Z03BOJSAE TigBU-
IUTH yBary A0 TaKuUX Cy0’€KTiB, OCKiIbKN
iX CTBOpDEHHS, MOBHOBaKEHHS II0CAJOBUX
oci6 i opramiB, NDOPANOK NPUNNHEHHS
misnpHOCTI peryamoerbes He IIK Vkpainu, a
cIeIiaJIbHUM 3aKOHOJaBCTBOM;

3) mpaBO3JAaTHICTH IOPUAUYHUX OCi0
myOJiuHOTO TTpaBa HOCUTH BUHATKOBO
cuerianpHUil xapaxkrep [23].

IiticHo, my06/IiuHi YyTBOPEHHS HEe MOXKYTh
CaMOCTifiHO OyTHM YYaCHHUKOM IIHUBIIBHUX
BiJHOCUH Ha PiBHI 3 IOPUAUUYHUMU 0cobaMu
MIPUBATHOTO TIpaBa um (QismuHuMu ocoba-
mu. Biacue, a5 mporo i mepembaueHa KOH-
CTPYKIIiA OpUAUYHOI ocobu mybaiuHOrO
mpaBa. OgHak ixX mpaBoBa CYTHiCTH X0UY i
Ma€e CIiJIbHI pucH 3 IPUAUIHUMU ocobaMu
IIPUBATHOTO TIpaBa, OJHAK He TOTOXKHA i,
OCKIJIbKY He BCi KOJIEKTHBHI cy0’€KTHU mpa-
Ba € ropuguuauMu ocobamu. Tomy ciinx mo-
TOMUTHUCH, 110 PAJ opraHisariii 6es craTycy
IOPUANYHOI 0Cco0M MalTh IIPABOCYO EKT-
HICTh y THX UM iHIIWX IIPaBOBiTHOCHMHAX
[24].

TakxuM YWHOM, IIPABOBA CYTHICTH IOPHU-
OUYHOI 0COOU IIOJIATAE Y TOMY, IO BOHA €
IIPABOBOIO OCOOWCTICTIO, CTBOPEHOIO CHUHTE-
TUYHUM IIIJISXOM: BUIIJIEHHS BU3HAYEHOI
YAaCTUHU ITPABOBUX SIKOCTEH, BJIACTUBOCTENH,
iHITUX eJIeMeHTiB IPaBOBOI OCOGUCTOCTI JIfO-
muay  (He 1moB’s3amoi 3 ii mpuBaTHHM,
«(pismuHIM» iCHYBaHHAM) Ta HOJAJIbIIe 1X
o0’eqHaHHA Yy HOBi#l dopmi (B mMerxax mpa-
BOBOI (hopMu) 3 MeTOIO HAHOIJBIIT MOBHOL
peasizalifii  comiajbHO-IPaBOBUX iHTepe-
ciB [25].

3 orAny Ha Iie, IPaBOBa CYTHICTH IOPU-
OUYHUX OCi0 IPMBATHOTO IIpaBa IIOJIATAE Y
IIepIIOUEProBOCTi IX «iCHYBaHHA» B MeyKax
MPUBATHOI'O IIpaBa, HATOMICTH MOPUAUUHI
oco0u ITyOJIiYHOTO IIpaBa OIIOCEPEIKOBAHO
BCTYIIAIOTh Y IIPUBATHOIIPABOBi BigHOCHHH,
peanisyioun cBol mybumiuni ¢yukiii. Ha ma-
Iy IyMKY, (hpopMa ixX ydacTi y 1ux BigHOCH-
HaX 3a MOJKJIMBOCTiI Mae BiamosizaTu opra-
HiBaIifHO-TPAaBOBUM (opMaM OPUIAUUHUX
oci6 mpusBarHOro mpasa. Came TOMY KOH-
CTPYKIii mifmpueMcTB AK (DOPM TOCIIOaPIO-
BaHHA, Bigmosiguo mo cr. 63 'K Ykpaiuum,
Ta iX MpaBoCy0 €KTHICTH He 3aBiKIU 3HAXO-
IATH MiATPUMKY cepen IuBimictiB [26].

ITio6usatuu 3azaavHuil nidcymok, 88a-
Jcaemo 3a 00uisbHe 8UCLOBUMU MAKi NO3U-
uii: no-nepwe, puduyHa ocoba € YiacHu-
KOM UUBLIbHUX B8I0HOCUH Ma HAOINAAEMbCS
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VKpaimal

IOPUAUYHOIO OCOOMCTiCTIO, SAKa BUpaKa-
€ThCS y HafAiJeHHi ii HMUBiIBHOIO IIPaBO-
cy0’€eKTHICTIO; IO-Ipyre, KOHCTPYKIIiA
IOpUANYHOI ocobu 3abesdneuye BUOKPEMJIEH-
HsI OKPeMOro cy0’eKTa IIpaBOBUX BigHOCHUH,
TOMY Ma€ 3acTOCYyBaHHSA SAK Ha DiBHI 3a-
raJbHOTEOPETUYHUX [TOCHiIKeHb, TaK i B
Me)Kax OKPeMUX rajry3eil IpaBa, BHACIITOK

Hicmb; no-mpeme, npasoéa CYmHicmuv Opu-
OuuHOl 0cobu noaszae y 3aK0H00as840 3a-
KpinJaenill KOHCMPYKYIL iCHYBAHHA COYi-
anvbHOL opeari3ayii, AKa Gopmyemuvcs 6HaA-
Cci00K COUiaNbHO-eKOHOMIYHUX opmayiil Y
depacasi, ma HAIAAEMbCL MOHCIUBICMIO
6i0 81ACH020 iMeHI 8ucCmMYnamu YuacHU-
KOM npasosux 8i0HOCUH.
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Kouwun Bradumup. IIpasoéas cywrnocms 10puduieckozo iuya.

Cmambusa noceawena npobaemam onpedeseHus npasosoil CYu,HOCmMu OpUduU1LecKozo AuLa KaK
YUacmHUKQ npasosvlx OMHOWeEHUll. AKyenmupyemcsa 6HUMAHUE HA QYHKYUAX, NPUSHAKAX
opuduieckKozo LUUA, @ MAK}Ce YCAOBUAX €20 YUacmus 6 2pax0ancKux omuowernuax. Omaoenv-
HO PACCMAMPUBAIOMCA 603 MONHOCMU PACNPOCMPAHEHUL NPABOCYOBeKmHuocmu 10pudutecKux
AUY, HA NYOAUYHbLE OMHOULeHUS.

Knrouweevie cnoea: opuduieckoe nuyo, opuduieckas JULHOCMb, cybcmpan, opzaHu3ayUOHHO-
npaseosasa gopma.

Kochyn Volodymyr. Legal essence of the legal entity.

This article is devoted to the problems of determining the legal nature of the legal entity as a
participant of legal relations. Attention is focused on the functions, attributes of legal entity
and the conditions of their participation in civil relations. Separately considered the
spreading of legal entities for public relations.

Key words: legal entity, legal person, substrate, legal form.
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