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HOTAPIAJIBHA ®OPMA 3AXUCTY IIUBIJIBHUX TIPAB TA IHTEPECIB

Po3srisinaeTbest mUTaHHS BiZIHECEHHS IO YMCNa IOPUCAUKIIMHUX OpraHiB, sIKi MOXKYTh 3[IHCHIOBATH 3aXUCT Y MEKax
MPaBOBOI MPUPOJIH IOPUCANKLIHHOT (hOpMH 3aXUCTY CYO’ €KTUBHUX IIMBUIBHIX TPaB 1 3aKOHHUX 1HTEPECIB OpTaHiB HOTapiaTy.
JlocniHKyIOThCSl OCHOBHI aclieKTH BUKOPHUCTaHHS HOTapianbHOI ()OpMHU 3aXUCTy, HOTO MpaBoBa MPHUpPOIa, BUSHAYAETHCS CIIe-
uQiKa po3riisiLy CpaB HOTapiaJlbHUMH OPTaHaMU JUTS 3aXUCTY IIMBUIBHHX IIPaB Ta IHTEPECiB.

IloctanoBka mnpodJeMu. Y CTaHOBIIOIOUU
HOPMH TIpaBa i THM HaJAl04Yd MOXKIUBICTh BHUHHK-
HEHHS Ha iXHil OCHOBI Cy0’€KTHBHHX IIpaB i 3aKOH-
HUX IHTEpeciB, JiepikaBa 3000B’43aHa Mepen0adnTH i
BiIMoBiHY dopmy ix 3axucty [17, c.53]. Ha cporo-
JIHI B YIIOBHOBAXXEHOT 0COOM € BETUKUU BHOIp hopM
3ax¥CTy UBUIBHUX MpaB Ta iHTepeciB. OHAK HasB-
HICTh JEKUTbKOX (OpM 3aXUCTy CTaBUTH mepen 3a-
KOHOJIaBIIEM 1 Cy0’€KTOM, MpaBa Yd IHTEPECH SIKOTO
MOpYyIIeHi, MpobJeMy pPO3MEXKYBaHHS iX BHUKOpPHC-
TaHHA. BiAnoBiaHO nepen cyd’€KTOM ITpaBa BUHHKAE
MUTAHHS PO e(pEKTHBHICTH 1 JIOUUIbHICTH BUKOPHUC-
TaHHSA Ti€l UM 1HIIOT (OPMU 3aXUCTY (FOPUCAMKIIIH-
HOI Y HEIOPUCUKIHHOT). OCHOBHE PO3MEKYBaHHS
MK HUMHU TIOJISITa€ B TOMY, 1110 3aXHCT MPaB Ta iHTe-
peciB y IOpPHCIUKIIHHIA (opMi 3IIHCHIOETBCS Pi3-
HUMH JIeP)KaBHUMH ¥ TPOMaJICbKIMH OpraHaMu, i3
BJIACTUBUM KO’KHOMY 3 HUX TIEBHHUM TIPOIECYaTbHIM
MOPSIIKOM JIISUTBHOCTI B paMKax 3arajbHOro H cre-
iaJbHOr0 MPOBA/DKCHHS, TOMAI SIK 3aXUCT IMpaB Ta
iHTepeciB y HEIOPUCIHKIIHHINA QopMi BiOyBaeThes B
paMKax MaTepiallbHUX MPaBOBIIHOCHH 1 3/11HCHIOETh-
csl, SIK MPaBWJIO, CAMAMHU Y4aCHHKaMHU IMPABOBIJIHO-
cvH. UWMHHE 3aKOHOJABCTBO BCTAHOBIIOE YUMAIY
KUIBKICTh CITOCOOIB 1 3aC00IB 3aXUCTY CYO'€KTHUBHHX
LMBUIBHUX TPaB 1 3aKOHHUX IHTEPECIB, sIKI peamizy-
IOTBCSI B paMKax Ti€i uu 1HIIOI (OpMH 3aXHCTY, 30K-
peMa ropucaukniiiHoi. Hanpukmnaz, cnpasu, 1o Bu-
IUTMBAIOTH 13 CIMCHHMX MPAaBOBITHOCHH, SIK ITPABHIIO,
BupimytoTbest cyaamu (4. 1 cr. 15 HIIK Ykpainn). B
OKpEMHUX BHITaJKaX CIpPaBH, IO BUIUIMBAIOTH 13 Ta-
KHAX BITHOCHH, MOXYTh PO3TJIIAIOTHCS OpraHaMH
omiku ¥ mikinyBanHs, opranamu PALICy (cr.cT. 19,
39 CimeitHoro koaekcy Ykpainu).

OTxe, 3aXUCT IUBUILHKUX TMPaB 1 3aKOHHHUX 1H-
TEpeciB y MUPOKOMY PO3yMiHHI (IIMBUTBHUX, CIMEHi-
HUX 1 T.J.) 3IIMCHIOETHCSA HE TUIBKH CYJOBHMH, aJie
W IHIIMMH IOPUCAMKIIHHUMU opraHamu. s kox-
HOT'O 3 HUX 32KOH YCTAaHOBJIIOE TIEBHY MPOIECYAIbHY
¢dbopmy nisutbHOCTI. Y paMKax IOpPUCAMKIIAHOI op-
MU 3aXHCTy CyO'€KTUBHUX IpaB 1 3aKOHHUX IHTe-
peciB MOXHa BECTH MOBY NPO 3arajbHUHA MOPSIOK
3axHCTy MpaB y Ccylax 3arajibHOI IOPUCIUKILi, TOC-
MOJAPCHKUX 1 TPETEHCHKHUX cynax, 1 Mpo Crelialb-

HUN TOPSZOK 3aXHCTy CYO'€KTHBHUX IIMBIITBHUX
MpaB i 3aKOHHHUX IHTEPECIB - aJIMiHICTPATHBHOMY Ta
HOTapiaTbHOMY TIOPSAKY 3axucTy. Ha Hamr mormsn,
JOPEYHO BUAUIUTH 1€ W aJIbTEpPHATUBHHUI TOPSIOK
3axHCTy MOPYIIEHWX IMBUIBHUX MpaB, KOIU BiAIO-
BiJHO JI0 BHMOI' 3aKOHY, YIOBHOBa)K€Ha 0c00a
BIIpaBl BHOpAaTH, YK 3BEPHYTHCS 31 CKaprowo o
JIep’)KaBHOTO OpraHy YIpaBIiHHS, YU BiIpasy 3Bep-
TaTHCA JI0 CYIy.

HOpucoukuiiinuii opraH mpuiiMae 10 CBOrO
MPOBA/DKEHHS TUIBKU Ti CHpaBH, SIKi BiJHECEeH! 3aKo-
HOM 70 Horo BifgaHHs. [IpaBHJbHE pPO3MEXYBaHHS
KOMIIETEHIIii MK FOPUCITUKIIHHUMH OpraHaMu (CyJ10M
3arajbHOI FOPUCMKIII, IHIIUMUA ACPKABHUMH H TIpo-
MaJICBKMH OpraHamy) MO0 PO3NEITY U BHUpIIIEHHS
IMBUTHHUX CIIPAaB Ma€ BAXKITMBE 3HAUCHHS B TIEPIITY Yepry
Tu1s1 320€3MeueHHs CBOEYacHOTO 1 TIOBHOTO 3aXHMCTY TPaB
1 3aKOHHMX iHTepeciB (PIBUYHMX 1 IOPHIMUYHKX OCIO, a
TaKOX JIIS JSUTbHOCTI CAMHX LIUX OpTaHiB.

Omxe, TOUUTBHAM aclIeKTOM PO3TIISILY TMUTaHHS
MPABOBOI MPUPOAN FOPUCAMKINAHOT GOpMHU 3axXUCTy
CyO’€KTHBHHX IIUBUTLHHX TMPAB 1 3aKOHHUX IHTEPECIB €
BIIHECEHHS 1O YHMCJIa IOPUCAUKI[IMHUX OpraHiB, sKi
MOXYTb 31HCHIOBATH 3aXUCT, OPraHiB HOTapiaTy.

Merta crarTi. [1lnaxom aHami3zy pi3HUX HayKoO-
BUX KOHIIEMIIiil aBTOp CTaBUTH TIepesi COOOI0 METY BU-
3HAYUTH TEOPETHKO-METOI0JIONIYHI 3acay TaKoi mpa-
BOBOI Kateropii, K «HoTapiajgbHa (opMa 3axXHCTy 1IU-
BUIBHUX TpaB Ta iHTEPECiB» Ta BH3HAYWTH OCHOBHI
ACIIeKTH 3aCTOCYBAHHS BKa3aHOI MPABOBOI KATEropii.

Bukaan ocHoBHoro marepiany. [litode 3ako-
HOIABCTBO, 30kpeMa ct. 18 LIKY, nependauae Mox-
JIUBICTh 3aXHMCTy IMBUIBHMX IIpaB HOTapiyCoM.
A 3akoH Ykpainu «[Ipo HOTapiat» y cT. 5 30-
00B’s13y€ HOTapiyca CHpPHUATH TpoMajsHaM, MiIInpu-
€MCTBAM, YCTAaHOBaM 1 OpraHizamisM y 3JiiiCHEeHH] 1X
MpaB i 3aXKUCTi 3aKOHHUX IHTEPECIB.

HK VYkpainu BU3HAE B OKpeMHX BHUIAAKax
MOXIIUBICTD 3/IHCHEHHSI 3aXHCTy MpaB YYaCHHKIB
MUBLIBHOTO 00iry HoTapiycom. Lle qae MOXIUBICTD
CTaBHTH THTaHHS TPO HEOOXiTHICTh PO3MIMPEHHS
paMoK IOPUCAMKIIAHOI ()OPMH 3aXUCTy MUBUIBHHX
MpaB Ta 3aKOHHUX 1HTEpEeCiB 1 mependayaTu mops i3
CYZOBOIO W aJMIHICTPaTHBHOIO (HOPMOIO 3aXHCTY

44 Hayxosuii sicnux Yepniseyvrozco ynisepcumemy. 2010. Bunyck 533. Ilpasozuascmeo.



T'M. ITionyona

3axXHMCT IUBUILHUX TpaB HoTapiycoM. I[lpu 1mpomy
BapTO BIJ3HAYUTH, 10 HOTAPIyC Ji€ BiJ IMEHI Jep-
xaBu. CaMe 1I¢ HANICBHO BBOJIUTH B OMaHy JCSKHX
HAYKOBIIIB, SIKi 3apaxOBYIOTh HOTapiaT J0 aaMiHICT-
paTHBHOI (POPMH 3aXHCTY.

Taxuit miaxig XxapakTepHUi He TUTBKU IS aB-
TOpiB, KOTPi JOCHKYBalHM JaHy npoOiemy B pa-
JISHCBKUH TIepiofl, ¢ HOTapiaT TPATUIIHO PO3Iis-
JIaBCs B SIKOCTI OpTaHy Jep>KaBHOTO yrpaBiiHHs [17,
¢.60], anme 1 11t cydacHUX aBTOPiB. AHAI3yIOUM Ha-
YKOBI HaNpamoBaHHs 3 TaHOT TPOOIeMaTHKH, CIIPO-
OyeMO pO3MEXyBaTH aIMIHICTPATHBHY 1 HOTapiaib-
Hy (OpMY 3aXHCTy, HaBOISYH IIUM OCOOIHMBOCTI
ocTaHHbOI. 3okpema, A.Il.BepimmHin MosicHIOE Bij-
HECEHHS 3aXWCTy IMBUIBHHX IMpaB HOTApiycoM J0
aJMiHICTpaTUBHOI OPMHU THUM, IO HOTapiyc MpH3-
HAYAETHCS HA T10Caly OPraHOM IOCTHIIIi i KOHTPOJIb
3a BUKOHAHHSM TpOo(deciHHUX OOOB'S3KIB HOTapiy-
caMH 3JIHCHIOIOTh OpraHu tocTullii [4, ¢.20-21].

Tpeba, omHak, BpaXxoBYBaTH, 110 TPUPOIY TO-
ro abo IHIIOTrO FOPUCAMKIIIIHOIO OpraHy BH3HAYa€e
HEe CTUIBbKHM crnenudika HOro yTBOpPEHHS, a TaKOX
KOHTPOJIb 32 MOTO JisUTbHICTIO, CKUIBKH caM Xapak-
Tep i€l AiSIbHOCTI. Y 3BSI3KY 3 TUM  MTPABUIIBHOO
BUJaeThes mo3uiliss M. TpeymiHikoBa, sIKMi Bin3Ha-
Yae, 110 HOTapiyc HE MpaIoe Ha IMpaBax aaMIHICT-
paTHBHOrO opraHa (aJMIHICTPaTUBHUI OpraH 3aB-
KM 3aliMaeThCsl YIPABIIHHAM, Ma€ MPaBo BUOOPY,
NpH yXBAJICHHI DPIilICHHS), HE YNPAaBIsE€ SKOKO-
HeOynb cdeporo, a 3aCTOCOBYE HOPMH MpaBa, SIK 1
cya. IlpaBoBa mpupoja HOTapiaTy He yImpaBIiHCHKa,
a mpaBozacrocoBHa [16, ¢.8]. Tounimre ii Bu3Hauae
Horo mMpaBoOXOpoHHA (FOpPHUCAMKIIHHA) QYHKIIS [9,
c.25]. Amke opraHy ynpaBJliHHS TaKOXK 3aiMalOThCs
MPaBO3aCTOCYBaHHSAM. Alle IOPUCAMKIIS HE € O3Ha-
KO0, 110 BH3HAYa€ 3MICT JIepKaBHO-YIIPaBIiHCHKOT
JismbHOCTI. J[71s1 opraHiB ynpaBiiHHS OUTBII Xapak-
TEpHE 3aCTOCYBaHHS HOPM IpaBa y GopMi ormepartu-
BHO-BMKOHABYOI JISUTHOCTI, HiJ SAKOK PO3YMIIOTh
opraHi3alfifo BUKOHAHHS PAaBOBUX HOPM, TTO3UTHB-
HE pEryjiioBaHHS 3a JOMOMOI'ON 1HIUBIAYaTbHHX
aKkTiB (3aCTOCYBaHHS JHCIIO3MIII HOPM MpaBa, sKi
MAaIOTh MO3UTHBHUI 3MicT) [13, ¢.287]. OcHoBHI ¢o-
pPMH  YIPaBIIHCHKOI IiSUIbHOCTI HE MAar0Th HIYOTO
CHUIBHOTO 13 3[1HCHEHHSIM HOTapiaabHOI AISJIbHOCTI.

AIMIHICTpaTUBHUH MOPSIOK 3aXHCTY IUBLIb-
HUX TIpaB 3a CBOIM XapaKTEpOM BiJIOBia€ TaKHM
BIIHOCHMHAM, SIKI 3aCHOBaHI Ha MiAMOPSIKYBaHHI
oJHOro cyo0'ekTa iHiomy [6, ¢.168]. Cneuudika po-
3Ty CHOpaBU HOTapiaJbHUM OpPTaHOM IIOJISATA€E B
TOMY, III0 HOTapiyc He nepedyBae B 0COONMBHUX Bij-
HOCHMHAxX 3 0CO0aMHM, KOTPI 3BEPTAIOTHCSA 3a 3Jiic-
HEHHSM HOTapiaJbHOI 1ii, 1 HE Ma€ HISKOI 3aIliKaB-
JICHOCTI B pe3y/bTati. ToMy B JiiTepaTypi HeoqHOpa-

30BO BiJI3HAYanacsi MeBHA MOMIOHICTh HOTapiabHOI
(dbopMu HE 3 aJAMIHICTPATUBHOIO, a CaMe i3 CYIOBOIO
(dbopmoro 3axucTy mpasa [8, c.64; 1, c.24]. 3ynuHu-
MOCsI Ha I1ili mpoOJieMi AeTabHIiIIIe.

[porecyanbHy GopMy HOTapiadbHOI MiIBHO-
CTi HaHOUIBII JOILIBHO MOPIBHIOBATH 3 OKPEMHUM 1
HAKa3HUM TPOBaJLKEHHSIM Yy CYIOBiH ¢opmi 3axuc-
Ty. [lepir 3a Bce XOTUIOCS O BU3HAYMTH CTall HOTa-
plaibHOTO MPOBKEHHS JJISl 3IHCHEHHS MOPiBHS-
JLHOT XapaKTePUCTHKH 3 CyJOBUMH (hopMamu 3aXu-
cry. Tak, npu 3aiiicHeHHI OyJb-KO1 HOTapiaJbHOI
Ji1 BUIUIAIOTH TaKi 000B’SI3KOB1 cTail HOTapiaabHO-
T'O POBaJDKEHHSI: 1) MopyIeHHs TisuTbHOCT1 HOTapi-
aTpHOTO OpraHy (TOJaHHS 3asBU Ta ii TPHAHATTS
MOCaIoBOI0  0c000F0, TepeBipKa HAasBHOCTI IMPaBoO-
BHX ITiJICTAB Ha BYMHEHHS HOTapiajbHOI JIii Ta yMoO-
BU 1 BUKOHaHHS; 2) PO3TISA CIOpaBH 1O CYTi;
3) BUMHEHHS HOTapiaJIbHOI Jii.

Kpim ykazannx 0OOB’SI3KOBUX CTajild, HAYKOBIII
CXWJIBHI BUAUTATH 1 (paKyJIbTATUBHI CTaJlil HOTapialib-
HOT'O TIPOBAKEHHS, JI0 AKUX MOYKHA BITHECTH TaKi: 1)
MOTIEPETHsI MiATOTOBKA JI0 BUYMHEHHS HOTapiaJIbHOI i,
SIKa TIPOBOJIUTHCS y BHUIAJIKY BUHHKHEHHS HEOOXiIHO-
CTi BUTpeOyBaHHS HOTapiyCoM JOJaTKOBHX BiJIOMOC-
Tel 1 IOKYMEHTIB, TIPOBEJICHHSI EKCIIEPTH3U; 2) BUKO-
HaHHS HOTapiaJbHOI JiT; 3) OcKap)KEeHHs HoTapialbHHUX
It a0 BiIMOBa B IX BUKOHAHHI.

Kono 1muBinpHHUX CHpas, MO BiIHOLICHHIO 10
SKHX 3aCTOCOBYETHCS Cy/IoBa (hopMa 3aXHCTY IpaBa
B MOPSAKY OKPEMOTO MPOBAKEHHS, XapaKTepu3y-
€ThCS BIJCYTHICTIO B HHMX MaTepiajibHO-IIPaBOBOrO
CIIOpy MDX 3allikaBJIeHHMH oco0amu. B okpemomy
MPOBa/KCHHI BiJICYTHI CTOPOHH, IO CIEPEYalOThCs,
13 IPOTWJIGKHUMHU IOPHIUYHIMH iHTepecaMu. BoHo
XapaKTepU3YEThCS SIK HEMO30BHE, OHOOIYHE MPOBa-
mxeHHs [15, ¢.282]. Pazom 3 TuMm, daktu, mo miais-
rafoTh YCTaHOBJICHHIO Ha CTajil OKpEMOro IpoBa-
JDKEHHS, HE MOXXHa 0e33aCTepeKHO BITHOCHTH [0
«Oe3CIIpHUX», OCKUIbKM BOHH HE € OYEBUIHUMH:
i1 9ac po3risly CyJOM MOXKYTh OyTH BCTaHOBIICH-
Hi CylepewInBi JI0Ka3u, MPOTHUIICKHI CYIDKEHHS 1I0-
1o icHyBaHHA dakTy [12, ¢.20-23].

Jlo miaBiIOMYOCTI HOTapiaJIbHUX OpPraHiB Ta-
KOXK BIJIHOCATh YCTaHOBJICHHsSI (DaKTiB, II0 MAalOTh
IopUIMYHe 3HaueHHs. Tak, HoTapiyc 3acBimuaye Qaxr
3HaXO/KEHHSI TPOMaJITHIHA YKUBUM, Y IIEBHOMY Mi-
cifi, (haKT TOTOXKHOCTI OCOOMCTOCTI I'pOMajsSHHHA 3
0c00010, 300pakeHoro Ha (hotorpadii, 3acBigUye yac
Mpea'siBiICHHS JOKyMeHTiB. Ha BimMiny Bim cyay,
OpraHu HOTapiaTy BCTAHOBJIIOKOTH BUHSTKOBO «0e3-
cripHi» (akTH, y HaSBHOCTI SIKUX € MOXJIUBICTb TIe-
peKoHaTHCsl Oe3rocepe/IHbO, Ha MiICTaBl Hecymepe-
YJIMBMX, BIIMOBIIHUX 3aKOHY AOKyMeHTIB. [locBin-
YeHHS (aKTiB HOTApiyCOM TaKOX BHUKJIMKAETHCS He-
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Homapianena popma 3axucmy yusintonux npas ma inmepecie

OOXIIHICTIO 3aXUCTy IHTEPECY I'POMaJITHUHA 3 METOH
HACTYITHOI peasti3allii HUM CBOiX Cy0'€KTHBHHX IIpaB.
Hampuknaza, rpomajisiHka 3BepHYJacst 3a IMOCBiTUeEH-
HSM (haKTy 3HAXOHKEHHS 11 B KHMBUX, OCKUIBKH OYII0
MOpYIIEHO 11 TIpaBo Ha OJepKaHHS MeEeHCIi y 3B'SI3KY 3
MOMIJIKOIO B JIOKYMEHTAX OpraHiB COLIAIBLHOIO 3aXH-
CTy HaCeJICHHSI, JIe BOHA 3HAYMIIACS TTOMEPIIOK0. 3aXHCT
IHTEpecy TpOMAaJsiHKA B TOCBiIUEHHI (akTy 3HaXO-
JUKEHHS 1i B J)KMBUX CIPHSE BiJHOBJICHHIO U IOAJTh-
1l peanizarii ii mpaBa Ha ofepKaHHS TIEHCIT.

Horapiatr 3axumae iHTepecu, MOB's3aHi 3
YCTaHOBJICHHSIM OYEBUIHUX (PAKTIB 1 0OCTaBUH, TOI
SK CyJl YCTaHOBIIIOE Taki GakTH i 0oOCTaBHHH, iCHY-
BaHHS SIKUX HE € OYEBHJIHUM 1 BUMarae JOCHUTh Be-
JUKoro aHamizy nokasie [11, c.14-15]. Tlpu upomy
BapTO BPaxOBYBATH, IO MTPH BCTAHOBIICHHI «OYECBH-
nHUX» (aKTiB i BU3HAUCHHI NIPaB, «OE3CHIPHUMEIY Y
HNIHPOKOMY PO3YMIiHHI CJIOBa, TOOTO HIKUM 1 HIYMM
«HE OCIIOPIOBaHI», € caMe JI0Ka3H, Ha IMiJCTaBl AKUX
HOTapiyc BHHOCHTH CBO€ pillleHHs. Pa3zoM 3 TuM
3a3HAYMMO, IO MPH 3AIMCHEHHI HOTapiaJbHUX ik
ICHYIOTh BHUIIAJKH 3ITKHEHHS IHTEpeciB pi3HUX T'po-
MaJsH 1 MOXIJIMBI CUTYyallii, OJU3bKI 10 KOH(IIIKT-
Hux [1, c.21]. Came mpaBoOBWil KOH(QIIIKT, MO HE
JIMIIOB 70 CTadil «CyMEepPeuKu», 4acToO MPUBOAUTH
rpoMajisHUHA JI0 HOTapiyca 3 METOI OJIepXKaHHS
JI0OKa3y JEep>KaBHOIO BH3HAHHS Horo mpapa. Y mpa-
BOBIi JIiTepaTypi B IbOMY 3B'SI3KY CIPaBEIIMBO Bijl-
3Havanocs: «byTH BIacHHKOM sIKOTO-HEOyIb MpaBa
MaJyo, SKII0O HE MaTd MOXIIMBICTh HAJaTH JIOKa3M
ICHYBaHHI IIbOTO IpaBa... [HIIMMU clIOBaMH, HE ic-
HY€ TIpaB, SKIIO HE iICHYIOTh JOKa3u IUX MpaBy [7,
c.26-28]. [IpaBoBHii KOHPIIKT MOKE BUPAXKATUCS HE
TUIBKH Yy TIPaBOBITHOCHMHAX MeBHHUX ocib. Bin Mmae
Micile W y BHIIAJIKY, SIKIIO € iHII peasibHi Meperko-
u (abo morpo3a IXHHOTO BUHUKHEHHS) MpH 3ikc-
HEHHI MBUILHUX NpaB. Ha momonaHHs mux mepeii-
KOJI CTIpsSIMOBaHa HacamIiepe] IisUTbHICTh HOoTapiyca
I0/I0 BCTAHOBJICHHS (DaKTiB.

Sk mpaBuIo, 3aXKCT MpaB Ta IHTEpECiB HOTa-
plycoM 3mIHCHIOETBCS IUIIXOM ITOCBITUYEHHSI MTPaBo-
YUHIB, MITBEP/PKCHHS HASABHOCTI IIEBHUX IpaB AJIs
ix MaiiOyTHBOI peanmizanii. OCHOBHMM 3aco00M pea-
mizanii HorapianbHOI (QOPMH 3aXHCTy € BUMHEHHS
BHKOHABUOT'O HAITUCY Ha OOPrOBOMY JOKYMEHTI.

Y psnmi HOPM [MBUIBHOTO 3aKOHOAABCTBA
VYxpainu nependaveHa npsiMa BKa3iBKa Ha MOXKIIU-
BICTh 3aXHCTY MOPYIIEHOTO NpaBa IUIIXOM BUYHHEH-
HSl HOTapiycOM BHKOHABUOTO HAIHUCY, SIKUH SIBISIE
CO00I0 «pO3MOPSKEHHSI HOTapiyca Mpo CTATHEHHS
3 OOp)KHMKa Ha KOPUCTHh KPEIUTOpa TPOLIOBUX CyM
gy MaiHa...» [10, ¢.138].

Tak, npumipom, u.2.ct.7 3akoHy YKpaiHu
«[Ipo ¢inaHcOBUH NI3MHT» yKa3ye, IO JI3MHTOJA-

BEIlb Ma€ MPaBO BIIMOBUTHCS BiJl JOrOBOPY JI3HHTY
Ta BUMaratd IMOBEPHEHHS MpEIMeTa JII3UHTY BiJl Jii-
3MHTOOZICpKYBaua y Oe3cnipHOMY TOPSIKY Ha TIiJIC-
TaBi BUKOHABYOT0 HANKCy HOTapiyca, SKIIO JIi3WH-
roojiep)KyBad HE CILIATHB JII3MHTOBUN IUIATDK YacT-
KOBO 200 y TIOBHOMY 00Cs131 Ta MPOCTPOUCHHS CIlJia-
TH CTAHOBUTH OublIe 30 IHIB.

OTxe, po3MEKyBaHHS KOMITETEHIIIT CyIOBUX 1
HOTapiabHUX OpTaHiB 0araTo B YOMY 3YMOBJICHO
BIIACTUBICTIO I XapaKTepoM 3asBJICHOI TpoMasHU-
HOM BHMOTH, MOXJIMBICTIO ii PO3rJIsily Ha MiICTaBi
Oe3cmipHUX JI0Ka3iB a00 HEOOXIIHICTIO JOCIIIKEH-
HSl IHIIMX, Y TOMY YHCITI HEOYEBUIHUX, MPHUITYCTH-
MUX 3ac00iB JI0Ka3yBaHHs. BiacTuBicTh Takoi BUMO-
T'M BH3HAYa€ W CBOEPINHY MpolecyalnbHy (opMmy, B
paMKax sikoi MoXke OyTH 3ilicHeHHH ii 3aXHCT IopHcC-
JMKILIHHIM opranoM. HorapiaibHa dopMa 3aXucTy He
nepeabayeHa Uil 3aXUCTy CHIPHAX MaTepiajibHO-
MPABOBHX BUMOT, HEOYEBHHUX, CITIPHUX IHTEpECiB.
OnHak BOHA YCITIIIHO CITYXHTh IIJISIM 3aXUCTYy TIpaB
TPOMAJISH y MEXKaX CBOET IiBIJOMYOCTI.

VY nmitepaTypi HepiKO ITHOPYIOThCS TpaBO3a-
xucHI QyHKIIT HOTapiaTy BKa3iBKOIO Ha BiJICYTHICTh
Yy HBOTO MOXXJIMBOCTI «IIPUMYCHTH OCO0Y, SIKE TIO-
pylIMiIa TpaBo, N0 BiTHOBJIEGHHS CTaHOBHINA, MIO
ICHYBaJIO 10 TIOpPYIICHHS W HEOOXiTHICTH IMO/AANb-
IIOr0 3BEPTaHHS 1O KOMIICTCHTHHUX OpraHiB» |[3,
c.167]. TlpudyoMy BiICYTHICTP MOXKIHBOCTI MPUMY-
COBOTO BHUKOHAHHS HOTApiaIbHOTO aKTy HEpilIKo
PO3IIISAAEThCS HA TPOTUBATY CyNOBil ¢opmi, 110
BOJIO/II€ BCIM HEOOXITHMM «apCEHAJIOM» IPaBOBHX
3ac001B ISl 3aXUCTy UBUIBHHUX TPaB, y TOMY YHCII
3ac00iB MPUMYCOBOTO Xapaktepy. Pa3om 3 TuMm He
MOKHA HE BIJ3HAYMTH, 1110 HABITh BUHECEHE CY/I0BE
pillleHHS BHUKOHYEThCS ab0 OOpOBLUILHO, a00 HUIs-
XOM TOpYIIEHHS HOBOTO (BHKOHABYOI'0) IPOBa-
mxerHs. Bapro moromutuces 3 HO.C. 'amGapoBuwm,
SKMA  BiJ3HAa4Yae, M0 CyAy BIacCTHBA JUINE
jurisdictio: HISKMX MPUMYCOBHX 3aXONiB y iHTe-
pecax TpaBOBONOJUIBI, 3apajl 3IIHCHEHHS HUM
mpaBa, BiH HE BXKHBAE; imperium BiH Y bOMY PO3Y-
MIHHI HE MPOsBISE. .. [5, ¢.19]. HorapiaibHi pirieH-
Hs TaKOXX HE MalOTh BJIACTHBOCTI 0€3MOCEPEIHBOIO
MPUMYCOBOTO BUKOHaHHsS. [Ipw 1IbOMy 3ayBa)KMMO,
IO BHKOHABYE MPOBAKEHHS MOPYIIYETHCS TLTBKH
Ha MIJCTaBi BUKOHABYOro Hamucy (4.2.cT.3 3akoHy
VYkpainn «[Ipo BHKOHaBUE MPOBADKCHHS» BiJ
21.04.1999 Ne 606-14). OgHak Takwii BUKOHABUYHI
HaI¥C HOTapiyca MoXke OYTH OCKap»eHUH 10 cyny i
BU3HAHHUI TakyM, 10 HE IMiIarac BUKOHaHHIO. Bif-
moBimHo 10 4. 7 c¢r. 50 3akony VYkpainu "IIpo
HoTapiat", Clip PO MpaBo, IO I'PYHTYETHCS Ha
BUMHEHIH HOTapiaJbHIN 1ii, pO3TJISAa€ThCI CYAOM Y
MOPSIZIKY TO30BHOTO MpoBajpkeHHs. Crip mpo BU-
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3HaHHS BYMHEHOIO HOTapiycOM BHKOHABYOTO Ha-
MUCY TAKUM, IO HE MiJIsIra€ BUKOHAHHIO IOBHIC-
TI0O a00 4YacTKOBO, a00 TPO TOBEPHEHHS CTSATHE-
HOI'0 32 BUKOHABYHMM HAIKCOM HOTapiyca po3risja-
€TBCSL CYJIOM 32 MO30BOM OOpXHHKA 0 CTTyBadya.
Ha npakTuili HEMOOIMHOKI BHUIAAKH 3BEPHEHHS [0
Cylly 3 Takoro BuMmororw. Tak, Bimkpure akiionepHe
ToBaprcTBO "BonuHbarpoxiM" 3BepHYIIOCH /IO T'OCIIO-
napchbkoro cyny BosuHCbKOi 00sacTi 3 MO30BOM JI0
AIIIIB "Aanp" B 0c00i BoimHChKOi 00J1aCHOT TpeK-
il 3a y4acTio B SIKOCTI TPEThOi 0COOM Ha CTOPOHI Bi-
JMOBi/Iaua MPUBATHOTO HoTapiyca JIyIbKoro MicbKoro
HoTapiajgpHOro OKpyry BommHcbkoi o0Onacti KoteHko
JI.O. mpo BH3HAHHS HEMIMICHUM Ta CKaCyBaHHS BHKO-
Hayoro Harucy Ne3002 Bix 12.12.05 p. ITix uac posr-
JSITY CIpaBu OYIIO BCTAHOBJIGHO, IO BUKOHABYMH Ha-
nuc OyB YYMHEHHH 3 MOpPYIICHHSM BHMOI' YHHHOTO
3aKOHO/IABCTBA, 1 TOMY HE ITiISIra€ BUKOHAHHIO [2].

Hatomicth, aHami3youn HOPMH 3aKOHOJABCT-
Ba, MOXXHA TPUHTH 10O BHCHOBKY, IO ITOJIOKCHHS
cr.18 LUKY B pmeskux BUNagkax y peanbHOCTI He
MOKe OyTH BTUJICHE B CHJIy CYIEPEUYHOCTEH 3aKOHO-
naBunX akTiB. [IpuMipoM, BUKOHABUHMI HANKC HOTA-
piyca, BimmoBimHo g0 cr.3 3akony Ykpainu «IIpo
BHUKOHABYE TMPOBAKCHHS», € TIJICTABOIO IS TPH-
MYCOBOT'O BUKOHAHHS PillIeHb JIeP:KaBHOIO BUKOHAB-
4o1o ciy0010. ¥ ToH ke wac, Hampukiai, cr.1071
LKY BcTaHOBIIOE, IO KOIITH MOXYTh OyTH CITHCaHI
3 paxyHKy KJII€HTa JIMIIC Y BUIAJKy BUKOHAHHS pi-
HICHHS CyAy. A 3a3HaueHHid 3aKOH rependadyae Mo-
JKJTUBICTh CITUCAHHS KOIITIB HA IMIJACTABI IILIOrO PSILY
BHUKOHABYMX JOKyMeHTIB (cT.18-1), cepen sikux € i BU-
KOHaBuMid Hamwic Horapiyca. Omxe, Hopmu cT.1071
HKY cymnepedats HOpMam cT.18 LIKY, amke He naroth
3MOrY Ha X peanizaiito. [Ipormonyemo, B JaHOMY BU-
naaky, monoBHuTd 4.2 ¢r.1071 IIKY 1 BukiacTu ii B
Takiil penmakmii: «[poIIOBI KOIITH MOXYTh OyTH CIH-
CaHI 3 paXyHKy KJi€HTa 0e3 MOro po3mopsKeHHS Ha
MiJcTaBi pillieHHs CyJy Y4 BHUKOHABYOI'O HAITUCY HO-
Tapiyca, a TAKOX Y BHUIAJIKaX, YCTAHOBJICHHX JIOTOBO-
POM MiXK OZHKOM 1 KITIEHTOM.

[Hmi akTy, BUHECEHI HOTAapiycoM, Y BHIAIKY
TXHBOTO HEBMKOHAHHS TUMH a00 IHIIMMH ocobamMu
MiTISTaloTh «IEperisiay» y CyJoBOMY MopsaKy. Pa-
30M 3 THM HE MO)KHA HE MIIKPECIUTH, 1110 OaratbMa
aBTOpPaMH CIIPaBEUIMBO Bi3HAYAETHCA OCOOIHBA
JI0Ka30Ba cuia HoTapiadbHUX akTiB [14, ¢.36]. He
MalouH 3a37aJierilb BU3HAYCHOI IOPUAMYHOI CHIIH,
BOHH BUKJIMKAIOThH OUTbIIE JIOBIPH B CYy, OCKLIBKH
BHJIaHI HE3aJICKHOI, OE3CTOPOHHBOID, KOMIICTCHT-
HOIO 0c00010, HE 3aiHTEPECOBAHOI Y BHpIIICHHI
ciopy. Bapro Takox 3a3HauMTH, 1O B OaraTbox
KpaiHax, SKi BXOJSATh 10 MiXKHApOJHOrO COI03Y Jia-
THHCBHKOTO HOTapiaTy, HOTapiadbHUN aKT Ma€ CHUIy

CYJIOBOI'O PIIlIEHHS, 0 HE MiUIArae aneasiiiHoMy
OCKap>KeHHIO, 1 HOro BUKOHAHHS HE BHMara€e HacTy-
ITHOT'O 3BEPHEHHS 710 cyay. bepyun Ha cebe 3000B's-
3aHHS BUKOHYBAaTH HOPMH HOTapiajbHOTO aKTa, CTO-
pPOHM 3a3jajerijib JAOOPOBUIBLHO IOTOKYIOTECS 3
OTEpaTHBHUM BUKOHAHHIM Y3iTHX HUMH Ha cebe
3000B's3a8b [1, ¢.22]. Takuii miaxin miakoM edek-
TUBHHUH y pO3yMiHHI 3a0e3leveHHs MpaB i po3BaH-
Ta)XEHHS CYJIiB BiJ] cripaB 0e3CHipHOrO MpPOBaJKEH-
Hs1. [Ipore MOXIIMBICTH 3BEpHEHHS CTATHEHHS Ha
MaliHO TpoMajsiHHMHA Oe3 3BEpHEHHS N0 CYAY IIO-
BHUHHA OyTH IependaueHa 3aKOHOM.

BucHoBkHu. 3acTocyBaHHS HOTapiajibHOI (o-
PMH 3aXUCTY CyO’ €KTHBHUX TIpaB Ta IHTEPECIB y LU~
BUIBHHX IPaBOBITHOCHHAX Ma€ OOMEKEHHH Xapak-
tep. Cneuundika po3risay cnpaB HOTapiaTbHUMH
OpraHamy TOJisiTa€ B TOMY, IO TIOBHOBaXKEHHSI HO-
Tapiyca MOIIUPIOIOTHCSI BUHATKOBO HAa BCTAHOBJICH-
Hs1 Oe3crmipHuX (axTiB, y HASBHOCTI SIKMX € MOMIIU-
BICTh TEpeKOHATHCS Oe3nmocepesHbo, Ha IiJACTaBi
HECYIEPEWINBHX, BIAMOBIAHUX 3aKOHY TOKYMEHTIB.
Opranu HoTapiaTy, Ha BiIMiHYy BiJI CYJIOBUX 1HCTaH-
1ii, HE 3aCTOCOBYIOTh 3MarajibHOi (hOpPMHU MPOIIECY,
a JIMIIe BCTAHOBIIOIOTh IOPUANYHI (PaKTH, SIK IpaBu-
JI0, Ha OCHOBI HaJaHMX iM IMHUCHMOBHX JOKYMECHTIB.
OcCHOBHHM 3aCO00M 3axHCTy TpaB HOTapiaJlbHUM
OpraHOM € BUMHEHHS BUKOHABYOI'O HAIKMCY Ha O0pro-
BOMY JIOKYMEHTi. Y MeXax JaHoi IpoOJIeMaTHKU Tpo-
nonyemo jgornoBHuTH 4.2 ¢1.1071 LUKY 1 BukiacTy ii B
Takiil pemakmii: «[poIIOBI KOIITH MOXYTh OyTH CIH-
CaHI 3 paXyHKy KJi€HTa 0e3 HOro po3MmopsKeHHS Ha
MiJcTaBi pillieHHs CyJy Yd BHUKOHABYOI'O HAITUCY HO-
Tapiyca, a TAKOX Y BHUIAJIKaX, YCTAHOBJICHHUX JIOTOBO-
poM MDK OaHkOM 1 KiieHTOM». Ilpu 1bOMY 3aXucT
NpaB HOTapiaJbHUMH OpraHaMU HE Ma€ OCTATOYHOrO
XapakTepy. AKTH HOTapiaJlbHUX OpraHiB MOXKYTh OyTH
OCIIOpEHi B Cy/Ii UM apOiTpaKHOMY CY/Ii.
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T.M. Pidlubna

The notarial form of defence of civil laws and interests

Summary
The question of notarial form of defence of civil laws and interests is probed in the article. Specified,
that the basic mean of defence is executive inscription of notary on a debt document.

T.H. Iloonyonasn

HOTapI/IaJ'II)HaH (l)OpMa 3AIIUTHI TPAKAAHCKHUX IIPAaB U HHTEPECOB

AHHOTAIMS
PaccmaTpuBaroTCst BOIIPOCH OTHECEHUS K YHUCITY IOPUCIUKIIMOHHBIX OPTaHOB, KOTOPHIE MOTYT OCYIIe-
CTBJIATH 3aIUTY, B MPEAEIax MPaBOBOH MPUPOIBI IOPUCIUKIIMOHHON (DOPMBI 3alUThl CYObEKTHBHBIX TPak-
JAHCKHUX TIpaB U 3aKOHHBIX MHTEPECOB OpraHamMHu HoTapuaTa. MccieayroTcsi OCHOBHBIE aCHEKThI HUCIOIb30-
BaHUS HOTapUAIBHOW (POPMBI 3aIUTHI, €¢ MPaBOBas MPUPOJIA, ONMPEICIICTCS CIEU(pUKA PACCMOTPEHUS Jei
HOTapHATbHBIMU OpPTaHAMH IS 3alUTHI TPAXIAHCKUX MPaB U HHTEPECOB.

48 Hayxosuii sicnux Yepniseyvrozco ynisepcumemy. 2010. Bunyck 533. Ilpasozuascmeo.



