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3 BU3HAHHAM TOTO, IO OCOOMUCTi He-
MaWHOBiI BiJHOCWHUW HaJIEXKATh IO MPE-
MeTa NUBIiJIBLHOTO IIpaBa AaKTyaJbHUM
cTae BM3HAYEHHS HAJEMKHOTO iM IIpaBo-
BOTO MexaHisMy. Bif poro 3ajaeXuTh He
TiTbKM TO3UTHUBHE PEryJIOBaHHSI 0COOHU-
CTUX HeMaWHOBUX BiTHOCHMH, a I BCTa-
HOBJIEHHS MeJK 3[iliCHeHHS Cy0’ €KTUB-
HUX TpaB, SIKi BUHUKAIOTHL 3 IIPUBOAY
HeMaTepiaJbHUX 0OJIar, CIoco0u 3aXUCTY
Torro. ToK MeTOI IIPOIIOHOBAHOI CTATTi
€ BCTAHOBJIEHHA IIPABOBOTO MeXaHiZMy
peryJmoBaHHA OCOOMCTUX HEeMaWHOBUX
BiJHOCUH, AKi 3a0e3meuyioTh coIlialbHe
OyTTA (pisuuHOI 0COOH.

CyuacHi mosuItii 3 TIpuBOAY IPaBOBO-
ro MexXaHi3My B3a3HaueHUX BiJHOCHH
MOJKHA PO3MiIUTH Ha TPU TPYNIHU: IIPO-
npierapra Koumnemniia (M. Mamneina,
T. Jlicanua, €. IleTpoB), KOHIIENIiA BHU-
kaounoro mnpasa (I'. IllepimeneBuu,
B. Hosopies, B. Komxocos, M. IlIBapm) i
KOHIIEIIIisI 0COOMCTUX MpPaB K CAMOCTii-
HOoi rpynm abcoawtHux (P. Credanuyk,
K. Topucnaecbkuii, JI. @emiok, 1. HeBzopos).
OngHak oxpasy HeoOXigHO 3a3HAUUTH, IO
MIOMUJIKOBICTL CIIPO6 TOIIUPEHHS PeXKHU-
My peuell Ha HeMaTepiajbHi Gyara BiKe
IOBeleHa Ha IIPUKJIAAI BigHOCHWH, AKi
BUHUKAIOTh 13 IIPUBOAY DPe3yJbTaTiB iH-
TeJeKTyaJlbHOI, TBOPUYOI IisAJIBHOCTI.
Bb6auaernscs, 110 Ti 3K apryMeHTH 3aCTO-
COBHi I mo iHIIMX HeMAaTepiaJabHUX OJar,
PO IO B:Ke BUKA3yBaJIOCh Y IOPUAUUHI
aiteparypi [1, 140]. Tox yTpumaemocs
Bil meTajlbHOTO aHAaJi3y MpoOIIpieTapHOl
reopii. IIlogo KoHIeniii ocobuCTUX He-
MallHOBUX TMTpaB SAK BHUKJIOYHHUX, TO

OCOBUCTI HEMAHWHOBI IIPABA,
IO 3ABE3IIEUYYIOTH COIIIAJIBHE
_ BYTTSH ®I3UYHOI OCOBH,

I K PI3HOBH/I BUKJIIOUHHUX IIPAB

Carocaas CirimueHko,
npogecop Xapri6cvko2o HAYioOHALLHO20 YHIBEpcUmMemy
6HYmMpiwHix cnpas, doyenm, kandudam WOPUOUYHUX HAYK

Taka MOO3uIlig OyJa 3alpolloHOBaHAa
B. Hosopueum 11e B 1995-1998 poxrax.
Bin sayBaKuB, 110 ocoOmcTi HeMaiHOBIi
mpaBa — Iie Ie OAWH BUJ BUKJIIOUHUX
npaB. [lo HUX BiH BifHOCHUB fK IIpaBa Ha
disuuHy HemOTOPKaHHICTL ocobu (IIpaBa
Ha JKUTTSA, 3T0POB’SA, 0COOMCTY CBOOOAY,
cBobony IepeMillleHHsA, Bubip Micmsa
NPOXKUBAHHA TOINO), TaK i Ha BHYTpi-
mIHi# cBiT ocobucTocTi, Ha i1 iHTepecu (Ha
ocobmcTi Ta cimeliHi TaeMHHIl, HEBTPY-
YaHHA B IIPpUBATHE JKUTTS, UYECTb i Tif-
HicTh TOIMO) [2, 23, 41]. ITisHimre, 6asyio-
ynuch Ha TBepmkeHHax . Illepimene-
BUYa, IO NIPABOBIiZHOCWMHUH, B HAKUX
3aKOHOMaBeIllb IEBHUM ocobaM Hamae
MOKJIMBICTh BUMHATH Ti UM Ti Aii 3 HemMa-
TepiaJbHUM 00’€KTOM i BogHOUAc 3a60po-
HfAE PENITi BUMHEHHS TaKUX i, Hasu-
BaoThbCcA BUKJOuHUMHU [3, 138], # immmi
IOCJHITHUKKN JTOXOIATH IIOAIOHMX BHCHOB-
KiB m1omo mpaBa Ha 300paskeHHA [4].

BukopucroByoun mopiBHSAJILHUN METO
IOCJIiI:KeHHsI, IepeBipuMoO KOHIIEMNIlilo
0CcOo0OMCTHX HeMaWHOBUX IIpaB, AKi 3abes-
euYyioTh colliaJbHe OyTTa GisuuHOoi
ocobu, AK BUKJIIOUHUX. J[JId 1boTO 3icTa-
BUMO XapPaKTEePUCTUKU BUKJIIOUHUX IIPAB
Ha pe3yJabTaTH iHTeJeKTyaJabHOI, TBOD-
4ol FisIABHOCTL 3 OCOOMCTHMHN HeMAaMHO-
BUMH IIpaBaMH, IO 3a0e3MMeUyIOTh COIli-
aJibHEe OyTTs (PisuuHOI 0CcO0OU.

OpHiero 3 BUAOBUX O3HAK BUKJIIOUHO-
o IIpaBa € HeMaTepiajbHa MPUpoa Moro
o0’ekra. Came 1110 0COOJIUBiCTEL OYJIO TO-
KJIaIEHO B OCHOBY BUOKDEMJEHHS IIPaB
Ha pe3yJabTaTH iHTEJEeKTyaJabHOI, TBOP-
yoi missmbHOCTi. TepM™miH Ke «BUKJIIOUHI
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mpaBa» IIOYaB BUKOPHUCTOBYBATUCS MJIs
TOTO, IMOOW IiAKPECJANTH BiAMiHHIiCTH
ImUX IpaB Big mpaB Ha peui [b, 16].

IIpu mopiBHAHHI mpupogu 00’€KTiB
0Cco0OMCTUX HEeMaMHOBUX IIpaB, AKi 3abes-
MeuyioTh coliaJbHe OyTTa GisuuHoi
ocobu, 3 MPUPOAOI0 pe3yJbTaTiB iHTe-
JeKTyaJbHOI, TBOPUOi AiAJIBHOCTi, ouye-
BUIHO, 1110 B 000X BUMAJAKax BOHA HeMa-
TepianpHa. Taka cxokicTe mana mimcra-
BU HU3I[I BUeHHX 00’eqHATH TIpaBa Ha
pe3yJabTaTH iHTEJIeKTyaJbHOI, TBOPUYOI
migaapHOCTI, mpaBa Ha iH@opMaIllilo Ta
mpaBa Ha oco0ucTi HeMaiHOBiI Ojsara B
OIHYy TPyIy — IIpaBa Ha HeMaTepiaJlbHi
osara [6, 28; 7, 6]. Bonnouac HeobxigHO
3a3HAUYUTHU, M0 HEe TiJIbKU BiICYTHiCTH
(dismunoi cybcTaHIil XapakTepHa TaKuUM
HemarepianrsHuUM G6saram’. Taki 06’exkTH,
aK: iM’a ¢isuyHoi ocobu, ii 3006parKeH-
Hs, YecThb, MijioBa pemyTallis, ocoOucTi
mamepu, BioMOCTi Ipo ocobucTe *KUTTH,
SKUTJOBUN NIPOCTipP, KOPECIOHIEHIid,
iropmanisa, AK i pesyabTaTH iHTEJEK-
TyaJbHOI, TBOPYOi AiAJABHOCTI, MAaIOTh
o3Haku KopucHocti [8, 143; 9, 15; 1,
141-143; 10, 31], Bimocobsenocti [11,
14-17, 59; 12; 13, 103—-173], smatHi ic-
HyBaTH aBTOHOMHO [14, 9; 15, 143; 16,
139-144; 17, 9; 13, 173-200], mocTynHi
nns obonamanua [1, 141-143]; o6’exkTu-
ByloTbcA B mpoctopi [11, 59; 18,
622-623; 19, 30; 20; 21, 119; 10; 22;
12]; MOXyThH OIiHIOBATHUCSA B TPOIIax
[23; 24, 212-214; 25, 13; 26, 15; 4].
OToxx, momibHicTh 06’€KTiB ocobucTux
HeMallHOBUX IIpaB, sIKi 3a0e3I1eUyi0Th CO-
miampHe OyTTA (PismuHOl OCcoOM, Ta IpasB
iHTeJeKTyaJIbHOI BJIACHOCTI SIK KJIACHU-
HUX BUKJIIOUHUX IIPaB OUYeBUIHA.

Iominaroun mosuiiro B. TosopieBa
Ipo Te, IO ITPABOBUIT MeXaHi3M peryJio-
BaHHSA BiJHOCHH MPAMO 3aJEKUTh BifI
xapaKTepucTuku o6’exra [27, 287-320],
posrasaHeMo (IIOPiBHSAEMO) MOIesi IoBe-

OiHKM yYacHUKIiB BifHOCHH, SKi BUHU-
KaloTh 3 IPUBOJY PidHUX I'PYIl HeMAaTepi-
aJpHUX OJiar.

Bigomo, m1o BipcyTHiCTE MaTepiaabHOI
cyOcTaHIlii B TaKUX 00’€KTiB, AK pPe3yJib-
TaTH iHTEJEeKTyaJabHOI, TBOPUOI AisIBHO-
CTi, MOPOIKYE MOMKJIUBICTH OJHOYACHOTO
iX BUKOPUCTAHHA HEOOME)KEHUM KOJIOM
oci6 Ha HeoOMe:keHi# TepuTopii. KommHux
IPUPOJHUX TEPEeNIKOA MAJA IILOTO He
icaye. IIa ocobauBicThL BKasye, IO BOJIO-
OiHHA HeMaTepiaabHuUM OsaroM (Qi3uuHO
HeMmoxkauBe [28, 64; 29]. Hemoxauso i
OPaKTUUHO 3a00POHUTH 00JIaJaHHA TAKUM
o6’exToMm [5, 40]. To:xk BUKJIIOUHE IIPABO,
SIK CYKYIHICTh HOPM, MOJEJIIOIOUM IIPABO-
BiTHOCMHU Ta BU3HAIOYN HAJIEKHICTH pe-
3yJbTAaTiB iHTEJIeKTyaJbHOI, TBOPUOI Ii-
SATBHOCTI IEBHUM Cy0’€KTaM, CIIPAMOBYE
peryJiloBaHHA Ha BUKOPUCTAHHA 00’€KTa,
a caMe: BCTAQHOBJIIOE MeXXi I1Ooro BUKOpHU-
CTaHHA YIIPABOMOYEHOI0 0CODOI0 Ta obOMe-
JKeHHSA Ha BUKOPUCTAHHSA iHIMMMU Cy0’€K-
ramu [30, 166—-169; 31, 61-65; 2, 15, 48;
32, 5; 33; 34, 34].

Amnairiz HOpM, AKi MicTaTbcsa y TiiaBi
22 11K Vkpainwm, mae migcraBu miiiTu Buc-
HOBKY, III0 MOJeJb MOBEIiHKHU [JIA ydac-
HUKiB 0araTbox OCOOMCTHX HEMaWHOBUX
MPaBOBiAHOCUH MMOAIOHA IO MOIeJi, BCTa-
HOBJEeHOI nasd Ccy6’€KTiB BUKJIIOUHUX
npas. Ilo-nepiie, ockinbKu iH(MoOpMaIieo,
0COOMCTMMM HEeMaWHOBUMU OJjlaraMu, SIK
1 pesyabTaTaMu iHTeJeKTyaJIbHOI, TBOD-
yol AisIIBHOCTI, HEeMOKJHBO BOJIOIITH,
TO 3aKOHOZAaBeIlb JHIIe BU3HAE iX Ha-
JeKHicTh ocobaM. Taxky HpaBOBY MOK-
auBicts P. Credanuyyk IpomoHye Ha3uU-
BaTu OJsaroobaamamusam [1, 143]. Ilo-
Ipyre, ik i y BHUINAAKy 3 pe3yJbTaTaMu
iHTeJeKTyaJbHOI, TBOPYOi AislJIBHOCTI,
00’eKTUBHE TPABO CIPAMOBaHEe Ha Pery-
JIIOBAaHHA BUKOPUCTAHHA 00’€KTiB 0coOuU-
CTUX HeMalHOBUX IIpaB, AKi 3abesme-
YyIOTh coIliajibHe OyTTa (ismuHOi 0ocodwu,

" Tepmin «HeMmaTepiajbHi Osara» B Meskax Iiel CTATTI BUKOPUCTOBYETHCS TiNbKU y BU3HAYEHHI
rnaBu 15 IIK Ykpainu, To6TO AK mMOoiMeHOBaHa Trpyma 00’€KTiB, [0 SKOI HaJleXKaTh JIUIIEe Pe3yJbTa-
TH iHTeJeKTyaJIbHOI, TBOPYOi misiabHOCTI, iH(opmallisi, ocoducTi HemaiiHOBiI OJyiara. 3a MexKaMmu
IIHOTO TepMiHa BUHECeHI Ti 06’€KTH, 110 3a CBOEIO CYTHICTIO € HEMaTepiaJbHUMHU, ajie 3aKOHOAaBIleM
BuHeceHi 3a Mesxi ruaBu 15 ITK Vkpainu (Hanpukiazm, mDOCIyTru).
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a He Ha ix BosominHs. Hampukian, craTTi
295, 296 IIK Vxpainu mnepembauarmTb
crroco0M BUKOPHUCTAHHS iMeHi ¢ismumoi
ocobwu, crarti 286, 302 IIK Vkpainu —
indopmarii, crarri 303—305 LUK Vxkpai-
HU — ocobuctux mamepis, ct. 306 IIK
VYxpainu — xopecnougeniii, cr. 308 IIK
YKpainu — 3o00pakeHHs ToIo. Ilo-
TpeTe, MOAiIOHO OO BiTHOCHH iHTENIEKTy-
aJbHOI BJIACHOCTi, 00’€KTUBHE IIPaBO pe-
r'yJiloe ocobucTi HeMalHOBI BigHOCHHHU,
BCTaHOBJIIOIOUM 3a00POHY HAa BUKOPUCTAaH-
HS HeMaTepiaJbHOro 06Jjara TpPeTiMu Oco-
6aMu, KpiM BUOAAKiB, MpAMO mepegdaue-
HUX 3akoHoM. Hampukaazg, cr. 278, u. 3
crarti 286, 296, 297, 299, u. 4 cr. 301,
cr. 303, wacturu 2-5 crareir 306—308,
cr. 311 IIK Vkpaimu. IIpu npomy Taky
3a00pPOHY MOJKJIMBO IIOAOJIATH, AK i B
mpaBax Ha Pe3yJbTaTH iHTeJeKTyaJbHOI,
TBOPYOl MiAJNBHOCTiI, HALAHHAM 3TOAU HAa
BUKOPHUCTAHHA 6Jjiara TpeTiMum ocobamu
(momyck mo ocrammboro) [35, 16; 36,
641-647; 37; 10, 31; 38, 229-245]. Ha-
NpUKJIaL, Taka 3rojga mepegbaueHa B
crarrax 296, 301, 302, 303—-306, 308,
311 IIK VYkpainu.

OTosK, MisK IIpaBOM iHTeJeKTyaJlbHOI
BJIACHOCTI ¥ 0COOMCTHMMH HEeMaWHOBUMU
mpaBaMu, IO 3a0e3MeUyoTh colliajbHe
OyTTa (ismuHOI 0COOM, € CXOKicTh He
TiIBKU y NIPUPOALI Ta O3HaKaxX IxXHIX
00’eKTiB, a 1 MOOeNAX MOBEIiHKM, IO
YCTAHOBJIOIOTHCSA A YYaCHUKIB ITUX
mpaBoBigfHOCHH. 30KpeMa, MOMKJIUBiCTH
camoMmy (Ha cBiil poscyn) BUKOPUCTOBY-
BaTH HeMmaTepiajbHe 06Jiar0 Ta MOJKJIM-
BicTb HajaBaTH [MO3Bija (3romy) Ha IOTO
BUKOPHUCTAHHS iHIINM ocobaM 1mepej-
OaueHa AK [IJd IpaBa iHTEJIEeKTyaJbHOI
ByacHocTi [30, 166—-169; 31, 61-65; 32,
5; 2, 128], Tak i AnA HU3KKU OCOOMCTHUX
HeMalHOBHUX IIPasB, M0 3a0e3MeUy0Th CO-
miaabHe OyTTA (ismuHOI 0CcobH.

Boxanouac KJiacMuHe PO3YMiHHSA CTPYK-
TYypHd BUKJIOYHUX IPABOBITHOCWH Iepes-
Oauae, IO BOHU CKJIANAIOTHCA 3 HEMAHO-
BUX ¥ MaiHOBuMX mpaB [39, 14-15; 40,
14; 41, 132; 34, 38; 2, 138; 42, 202; 16,
151; 43, 233], Toxmi AK ocobucti Hemaii-
HOBi IIpaBOBifHOCWMHM, IO 3a0€3MEUYIOTH

comiampHe OyTTs (PisuHOI 0coOUM, BBasKa-
€ThCs, He MAalOTh €KOHOMIUHOTO 3MicTy,
TOOTO € «YUCTUMU HEeMaWHOBUMU» [25,
12; 44, 10]. Ha mo ocobuimBicTh BKasye i
v, 2 ct. 269 IIK Vkpainu.

He mipgmaioum cymMHiIBY HeMaulHOBY
CKJIaJOBY OCOOMCTUX HeMaWHOBUX IIpa-
BOBiITHOCUH, 3a3HAUMMO, IO TBePIKeH-
HA IIOJ0 BiCYTHOCTI B HUX €KOHOMIiUHO-
To 3MicTy moTpebye mepeBipKH.

Y opupuuHili JgiTepatypi MaiHOBi
BiIHOCHMHU TPAAUIiTHO PO3KPUBAIOTHCS
SAK Taki, mo moB’sizaHi 3 MaimHOM [45;
46, 360; 47, 109; 48]. CBoew ueproro,
TepMiH «MaWHO» 3aCTOCOBYETLCA O
6Jjiar, ssiKi MaloTh IOTEHI[IMHY YU TiACHY
min"icTs [49], BupakeHy B rpomax [3,
94-95; 47, 109]. Tox, Gasyrwouuch Ha
3araJIbHUX O3HAaKaX MaWHOBHUX IIPaB, K
O0iyMbIIMii 3aCHOBOK IPUMMAEMO TBEDPH-
JKeHHdA, M0 Ti mpaBa, HeMaTepiaabHi
00’€eKTH AKWX MOMKYTH OyTHU OI[iHEHi B
rpoIax, 3gaTHi HaOyBaTu ¥ eKOHOMiu-
HOro 3Mmicty. Ilpm mboMy eKoHOMiuHAa
miHHicTh IIpaBa, SAK B3a3HAYAETHCSI B
IOPUANYHIN JiTepaTypi, 3HAXOOUTHCA B
MesKkax IinmocTi 06’exra [47, 116].

3BarKaloum Ha BUIIEBUKJIAJEHE MOMKHA
CTBEPIKYBATH, IO OKPiM HeMalHOBOI
IpUPOAY, IpaBa Ha TaKi 00’€KTH, AK:
im’s, 300paskeHHs, YeCTh, AiJ0Ba peIry-
TaIisg, ocoOucTi mamepu, KUTIOBUM IIPO-
CTip, KOpecmoHIeHIliA, iHdopmallia mo-
JKYTh MaTu ¥ MaiHOBY IIPDUPOLY, TOMY
10, AK yKe 3asHauajocsd, IIi O6sara mo-
JKYTh OIliHIOBaTHChH y Tporax. Taka o6-
CcTaBUHA CBifUMTbH, IO OCOOMCTI Hemaii-
HOBIi IIpaBoBigHOCHUHU, IO 3a6€3IeUyIOTH
comianbHe OyTTa (isumunHoi ocobmu, K i
NPaBOBIJHOCUHU iHTEJEKTyaJbHOI BJac-
HOCTi, MOXKYTb MaTHW NOABINIHY IIPUPOAY,
TOOTO CKJIaZaTUCA 3 MapHUX IIpaB — He-
MaiHOBUX 1 maWHOBHX. IlimTBepm:KeHHs
IbOMY 3HAXOAWMMO B CYAOBiil mparTHIli
cyniBs €Bpomu. Hait6iapim moxkaszoBuM
Yy IbOMY CeHCi € pimenHa €BpomelichKO-
ro Cyny v cupaBi Ban Mapse nporu Hi-
nepaaufgis, y axomy Cya HoCcTaHOBUB,
10 [ijoBa peImyTalisi MOXKe pO3TJIsaaa-
Tuch Ak manuo [50, 100, 231-232], a
npaBa Ha Hei MalOTh, 30KpeMa i MaiiHo-

98

Teopis i npakTrKa iHTenekTyanbHOi BnacHocTi - 4/2012



C. Cainuenko

nomnaa HAYKOBLUA

B

BUll xapakTep. K IpHUKJIaL MOMKHA Ha-
BecTH i cymoBy mpakTury Himeuuwumnw.
Tax, Penepanbuuii Bepxosuuii cyn Hi-
meuunHU y cropaBi Mapien [iTpux Bu-
3HaB iM’sg Ta 300paskeHHA MalHOM,
a mpaBa Ha IIi 00’ekTu MaiitHoBUMU [51].
A y cmpasi T'anca ®Pyxcbeprepa mpaso
Ha 300pakeHHs OyJi0 BU3HaHe MaliHO-
BuM [52]. Takwuit miaxix icHye He TinbKU
B cynoBit mpaktuii HimeuuwmHu, a Bu-
3HAEThCA I Teopiero 1iei mep:xaBu [53,
107-108]. Takwuit mocBix HaIpaboBaHO
# y Ioabimi [54].

Hnsa nmepeBipku 3po0eHNX BUCHOBKIB
IpPOBEeMO HMOPiBHAHHA MaWHOBUX CKJIa-
IOBUX B 0COOMCTHUX HEMaWHOBUX IIPaBoO-
BifHOCMHAX i mpaBOBiZHOCMHAX, SAKi BU-
HUKAaOTh 3 MIPUBOAY pe3yJabTaTiB iHTe-
JEeKTyaJbHOI, TBOPYOI AisIJILHOCTI.

O. Ceprees, aHaJNi3ylOUW IIPUPOIY
aBTOPCHKUX IIPaB, BKasye, IO IIpaBa Ha
BUKODPUCTAHHA TBOPY B OyAb-AKi# dopmi
yn cnoci6 € maiHoBuMu [40, 194]. IIpnu
IIbOMY IIPAaBO Ha BUKOPUCTAHHS BOWpAaE B
cebe i MOXKJIMBICTHL aBTOPiB BUpPIITyBaTH
OUTaHHS, IIOB’dA3aHI 3 HaJaHHAM OOCTYIIY
IO TBOPY Ta MOTO BUKOPUCTAHHAM 3 OOKY
TpeTix oci6 [40, 212]. Came mocTym 10 BU-
KOpHCTaHHA 00’€KTa HaJa€ IIbOMY IPaBy
MafHOBOTO XapaxTepy. AmxKe OyIb-AKe
cy0’€KTUBHE IIPAaBO Ma€ IiHHICTH TiIbKU
3a YMOBH BiJICYTHOCTi TaKOi X MOXKJIUBO-
CTi Ha TIPHCBOEHE 0JATO AJIS PEIITH ydac-
HUKIB 000pOTY, TOGTO MOKJIUBICTH ITOBUH-
Ha OyTu BUKJOUHOWO [47, 114].

IlopiBHIOIOUM, HAIIPUKJIAZ, IIPaBO Ha
iM’a 3 aBTOPCBKUM IIPAaBOM, MOJKHA 3a-
3HAUUTHU, III0 HOCiii imeHi, AK i aBTOp
TBOPY, MO’Ke€ BUKOPUCTOBYBATU 00 ’€KT
Ha BJIACHUU poscyn y Oynb-saKiii dopmi
Ta B Oyab-AKuii cmoci6. B iHmwmx yuac-
HUKIiB IUBIJIbHUX NPaABOBiJHOCHH TaKa
MOKJUWBICTh BifICyTHA, KpPiM BUIIaAKiB,
nependaveHNX YMHHUM 3aKOHOIABCTBOM.
Hociit imeni, mo BigHOmIIEHHIO OO0 iMeHi,
AK i aBTOp, IO BiZHOIIIEHHIO OO TBOPY,
Mae MOMKJUBICTH BUPINTyBaTH BCi MUTaH-
HA, MOB’sI3aHiI 3 HagaHHAM TPETIM 0CO-
6aM OOCTyHy OO CBOT'O HeMaTepiaJbHOro
OJjlara Ta HOoro BUKOPHCTAaHHAM. Bigxpu-
BalOUYM TPeTiM ocobaM TOCTYH A0 00’ €K-

Ta, yupaBoMoueHa ocoba BU3HAYAE i cmo-
cobu Ta Mexi mocTyny (BUKODPHCTAHHSA).
IIe moxke OyTH BUKOpPUCTAHHA iMeHi B JIi-
TepaTypHUX YU iHIIUX TBOPAX SK IIEPCO-
Ha’)Ka, B HaiMeHyBaHHi IOPUAUYHOI ocobu
UM TOPTOBi#l Mapiii Toio. 3a BigcyTHOCTI
3rogu (HAJZAHOrO JOCTYIYy) V TPeTixX ocid
Taka MOKJAuBicTh BimcyTHs. Hasenene
CBifumMTh, IO MPABO HAa BUKOPUCTAHHS
imeni ¢ismunHOi 0CcOOU, AK i MpaBO Ha BU-
KOPUCTAHHSA TBOPY, HAOyBae ITiHHOCTI
IJIsT YYaCHUKIB IUBIJIBHUX IIPaBOBiIHO-
CHH, a OTKe, Ma€e eKOHOoMiuHui amict,
TOOTO € MaTHOBUM.

AHajoriuHy mpUpOAy MAaOTh IIpaBa
Ha BUKOPHMCTAHHSA ¥ OiJbImocTi iHIIMX
HeMmaTepiaabHUX 6Jiar, IpaBa Ha SKi 3a-
0e31IeuyIOTh colianbHe OyTTs (ismuHOi
ocobu. Hampukiaja, 3a 3arajJbHUM IIpa-
BUJIOM, Mapouu abCOJIOTHe MaHyBaHHS
Hajg o6’ekToM, ocoba, IO 300paskeHa Ha
dororpadii, cama Bupilnrye nuTaHHSA BU-
KOpPHCTAHHA CBOTO 300pa’KeHHdA, BifcTo-
poOHOIOUM Big HBOTO BCix immmx. Aue,
AK 1 y BUmagKy 3 iMeHeM, yIrpaBoMoueHa
ocoba, MOIMycCKapuud A0 CBOTO HeMAaTepi-
aJIbHOTO OJiara TpeTix ocib, cTBOpIOE HJis
HHUX MOJKJIMBICTH OTPUMYBATH BUTOAY 3i
cBoro Osara. Came JOIyCK MO HeMAaTepi-
aJbHOTO OJlara CTBOPIOE MOJKJIUBICTH
#Ooro BHKOPHCTAHHA TpeTiMu ocobamu
(ny6uiuHMil mOKa3, BiATBOpPEHHA, PO3-
moBclomKeHHA). [logi6HUM YnHOM 300pa-
JKeHHSA MOXKe OyTM BUKOPHCTAHO B Ha-
OUHill pekJami, OyKJeTax, JKypHaIax,
npm ijgroctpamii KHUI, cTaTei, OJSA Ka-
pUKaTypu TOIIIO.

fckpaBuM miATBEPIAKEHHAM CKa3aHO-
ro Moxke OyTm cymoBuii cmip, AKHI
BUHUK y P®.

Bimomuit pociiicekuii aktop C. I'ap-
MaIr 3BepHyBca n0 CBEpIJIOBCHKOTO ap-
OiTpamHoro cyay 3 mos3oBoM a0 BAT
«CKB-6aHK», oOcTaHHIIili BUKOpPHUCTaB
ioro ¢dororpadili y cBoili pergamHil
kamnanii. Comip BUHUK uepes3 HEBUKO-
HaHHS 0aHKOM OeAKHX YMOB JOTOBODY,
ykaameHoro HaBecHi 2009 pory, Bimmo-
BiTHO O AKOTO aKTOp JMaB 3roAy Ha BU-
KOpPHUCTAaHHA O Horo 300paskeHHS
aurie Ti pororpadii, Aki Oyau morom:xe-
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Hi 3 HuM. [Ipy nmpoMy He JOmyCKaJoCs
BHECEHHA A0 HUX 3MiH (CIIOTBOOPHHSA) I
BOHU HE MOTJIM BUKOPUCTOBYBATUCS [IJIs
peknamu y micrax MockBi i Caukr-Ile-
Tepoypsi. IIpereusii mo BAT «CKB-
0aHK» BUHHUKJU micasa toro, axk C. Tap-
MaIlll JisHaBCsd, M0 HAa OJHOMY i3 300pa-
JKeHb AaKTOpy [OOMaJIloBaju IIANKY,
pekJiaMa 3 Horo 300pa'kKeHHAM BUKODU-
croByBajach i B M. Caukt-IletepOyp3si, y
pexkjami Oysm BUKOpHCTaHi ¥ Ti (oTo-
rpadii, gAKi 3 HUM He HOTOIKYyBaJIMCS.

Ak mokHA GaumTH, MOAIOHO O IpaB
iHTeJeKTyaJbHOI BJIACHOCTi, Mamouu ao-
COJIIOTHE IaHYBaHHS, yIpaBOMOUYeHAa
ocoba (C. TI'apmarrr), Ha mifcrasi goroso-
py, Zaja 3roAy Ha JOCTYII IO CBOTO 300-
pa'keHHs 0AHKY I TAKMM UMHOM CTBOPHU-
Ja IJIsi HbOTO MOXKJIMBiCTh HOOyBaTU BU-
rogy 3i cBoro 6mara (poamimryBaTu
300pakeHHsA aKTopa B PeKJaMHiil 1po-
aykmii). Ta, BigKpuBaiouUm TOCTYI OO
00’eKTa, ympaBoMoueHa ocoba BU3HAUU-
Ja He TiJIbKM MOMEHT, 3 SKOTO IIi 300pa-
JKeHHsI MOrJm 0 BUKOPUCTOBYBaTHCA (3
MOMEHTY Y3TO[KeHHS), He TiIbKU BUIU
300paskeHb (Ti, IO Y3TOMAKeHi), He Tijib-
Ku crocobu (0e3 3miH, 0e3 CIIOTBOPEH-
Hf), a BUBHAUMUJIa TEePUTOPiI0 TAKOTO BU-
KopucTtanHsa (Kpim wmict MockBu Ta
Cankr-Ilerepbypra).

IIpoBomsAYM mapajielb 3 IIpaBOM iHTe-
JEeKTyaJbHOI BJIACHOCTi, MOKHA 3a3HAUU-
TH, IO IOPUANYHO 3abesrmedueHa MOKJIU-
BicThb BHUBHAUEHHS Yacy, Micid i cmocobiB
myO6JiuHOTO IOKady HeMaTepiaabHOTro
Osara, AKa Oyja peajisoBaHa aKTOPOM Y
3raJlaHOMy [OTOBOpPi, B aBTOPCHKOMY
IpaBi HAa3WMBAETHCSA MPAaBOM Ha OOHAPOIY-
BaHHA. Bukopucranusa 300pakeHHS akK-
TOpa, aje 3 IOMAaJbOBAHOIO IIIAIIKOIO0, IIO-
PYIINJIO IIPaBo, IO HA3MBAETHCA Y IpaBi
iHTeseKTyaJlbHOI BJIACHOCTI IIpaBOM Ha
3aXMCT pemyTallii (Ha HeZOTOPKAHHICTH
00’exTa). BukoprcTaHHA Ha pPeKJaMHUX
murax Tux ororpadiit i3 306parkeHHAM
aKTopa, IIf0 He OyJM 3 HUM MOTOMKeHi,
THOPYIINJIO HOro IIPaBo, IKe iMeHyeThCA B
OpaBi iHTeJIeKTyaJabHOI BJIACHOCTI IIPAaBOM
Ha omy0JikyBanusa. Bukopucramusa ¢oro-
rpadii a1 BUPOOHUIITBA PEKJIAMHOI IIPO-

OyKIIii 6aHKY € IpaBOM Ha BiATBOpPeHHH,
a HaCTyIlHe BMKODPUCTAHHS IIiel TpOAyK-
il 3 300pasKeHHAM — IIPAaBOM Ha PO3IIOB-
CIO/I’KeHHSA, MOYKJINBiCTh BHECEHHS 3MiH Y
300pakeHHsa — IIPaBOM Ha IIePepooKy,
MOJKJIUBICTH OTPMMATH BUHATOPOAY 34
BUKOPHCTAHHS HeMaTepiaJabHOro 6jara —
IpaBOM Ha BUHATOPOIY TOIO. BHUIIEBUK-
JajeHe CBiJUUTH, IO KOHCTPYKIIiA BHU-
KJIIOUHOTO IIpaBa 3JaTHA OXOILIIOBATHU I
meAaKi ocobmcTi HeMalHOBI BigHOCHHU,
o 3a0e3TmeuyloTh colliajabHe OyTTA (i-
3UYHOI 0cobu.

Itie oguH 3 MpuUKJIagiB Cym0OBOI IMpakK-
Tuku PemepanrHoro BepxoBHOTO cymy
Himeuunnu ommcye HiMenbKUl BUEHUI
X. . Illpam. Cnip, BUHUK y pe3yJbTari
TOTO, 1110 (poTorpadisa BIacHHMKa OgHiel 3
IMBOBapeHb OyJia BUKOpUCTaHa 6e3 Horo
3ToAu Ha ILJTaKaTi, 0 peKJaMyBaB 3aci0
IJIs MigBUINeHHsA moTeHMii. I B mpomy
BUNOAAKY CYJA IiMIIOB BUCHOBKY, IO IIO-
TepIisuil Mae IpaBoO BHMAaraTu Bif Io-
pymiHuUKa rpouroBoi BuHaroponu. Ilpu
IIBOMY aBTOP Big3Hauae, IO TAKWHA IIij-
Xim € mocuTh mommpeHuMm y Himeuunwi.
Ilina HemaTepianbHMX 006’€KTiB, AK i
BJIaCHE IIpaBa Ha iX BUKODPWCTAHHSA, BU-
3HAYAETHCA CYMOIO, KOTPY IO3UBaY Mir 6u
oTpuMaTH, IKOM BiH BiJ mOYaTKy OaB IIO-
PYIITHUKOBI 3rofly Ha BUKOPUCTAHHS CBOT'O
6mara 3a BuHaropoxy [53, 107-108].
Imakime xakyuu, IpW BU3HAUEHHi pPO3-
Mipy BMHAropogu 3a BUKOPHCTAHHSA He-
MaTepiajgpHOTO OJjlara TpeTriMm ocobamMu
cyou BUXOAATL 3 BapPTOCTi JrimeHsii,
TOOGTO 3aCTOCOBYIOTH KOHCTPYKILiIO BHU-
KJIIOUHUX IIPaB.

Bukianene Bkasye Ha IOABiIiHY HIpH-
pony ocobucTHX HeMailHOBMX IPaBOBi-
HOCHUH, Y AKUX 3a0e3IeuyeThCA colliajabHe
O0yTTaA GismuHOI 0COOM, KOTPY B aBTO-
PCHKUX Ta BUHAXiTHUIILKMX ITPABOBiIHO-
CUHAaX, ChOTOJHI IPAKTUYHO HiXTO He CTa-
BUTh Tif cyMmHiB. CBO€i0 ueproio, momio-
HicTp 00’e¢xTiB, MOZeJi HOBemiHKHU,
TPUPOAU OCOOMCTUX HEeMaWHOBUX IIPaBO-
BiTHOCWH, TOKJUKAHUX 3a0€3MEeYUTH CO-
miagbHe OyTTA (PisuHOI 0CcOOM, Ta IIPaBO-
BiIHOCUH, AKi BUHUKAIOTH 3 IPUBOLY pe-
3yJAbTATiB TBOPUOi, IiHTE/NEeKTyaJIbHOI
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OigJgbHOCTI, mae ImimcraBu BBasKaTHU 1X
BUKJIOUHIMHU IIpaBoBigHocuHamu. I mis
IbLOTO HeMae HigKux mnepernkon. Ilig-
TBEPAKEHHAM IIbOTO € BiIHOCHHU, IO
BUHUKAIOTh i3 MPUBOAY HalMeHYyBaHHS
KOMEPIIiiiHOI opuanuHol ocobu, AKe BU-
KOHYE Ty K (PyHKIlif0, 1Mo I iM’a s
(isuuHOi 0CcO0M, i BOHM PEry.JIIOIOTHCS 3a
IOTIOMOTOI0 MeXaHi3My BUKJIOUYHOTO
mpaBa.

JIbHOCTi, HAJEXKATh 0 I'PYIIN BUKJJIIOUHUX
npaB. OTike, 3a JOMOMOI'0OI0 KOHCTPYKIIil
BUKJIIOYHOTO ITpaBa MOKHA He TiILKU 3a-
0e3IIeunTy Iiani 00K BifHOCUH, AKi BU-
HUKAOTh 3 NOPUBOAY HeMaTepiaabHUX
6J1ar, OJHAKOBUM peryJIOBaHHAM, a i BU-
3HAUUTU HOBI crroco0u, MesKi 3AiiCHeHHS
ocoOmCTUX HeMalHOBUX IIpaB, AKi 3a0es-
meuyoTh corianbHe OyTTa (ismunoi
ocobu, Ta IXHBOTO 3aXUCTy. &

Yce BuKJIaZeHe BKasye Ha KOPHUCThH
TOro, IO OcoOMCTi HeMaliHOBiI mpasa,
KOTpi 3a0e3meuyroTs colliajabHe OyTTsa (i-
3UYHOI 0coOmM, HOpsia 3 IpaBaMU Ha pe-
3yJbTaTU iHTEJEeKTyaJIbHOI, TBOpPUYOI His-
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