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PomaH AHgpinoBuy ManpaHuk,

3a8i0ysay kagheOpu LuBinbHO20 npasa

Kuiscbko20 HauioHaneH020 yHisepcumemy imeHi Tapaca LLegyeHka,
akalemik HaujioHanbHol akademil npagosux Hayk Ykpaihu,

0oKkmop 1oPUAUYHUX HayK, Npogecop

EBONIOLISA PEYHOBOIO NPABA YKPAIHU

1. Peyosi npasa 8 npusamHomy npasi CmapodagHb020 Pumy

CydacHe po3yMiHHSI OPUAMYHOI KaTeropii «peyoBi NpaBa» B CBITOBIM HayLi NPUBaTHOTO
npaga cchopMyBasnocs B pesynbTaTi TpUBanoi eBontoLji cuctemn npas Ha pevi. OcHoBM cyyac-
HOI cucTemn peyoBmx npas Bynu 3anoyatkoBaHi B npuBaTtHOMY npasi CTapogaBHLoro Pumy.
CnoyaTKy pUMChKi FOPUCTY HE MPOBOLAMMM MOAINY NpaB Ha peyoBi Ta 3000B’A3anbHi, LS Knacu-
chikaLlist BUpobneHa BinbLu Ni3HIMW BYEHUMN.

Hocnimxytoun Qurectn KOcTuHiana, |. B. HoBuubkiin 3a3HayaB, LU0 BIAMIHHICT MiX LMK
npasamm i NpoBOAWTY 3a iX 0B’ekTOM: «Y TWX BMMagKax, komu ocoba Mae Take npaBo Ha
piy, Sike Hapae 1oro HOCil MOXNMBICTL Ge3nocepeaHboro BMAMBY Ha Hei (KOonW npeameTom
npasa € piv), NpaBo Ha3MBaAETLCS Pe4oBUM (TOOTO, NPABOM Ha pid); B TUX e BUNaaKax, Kon B
cyb’ekta Hemae 6e3nocepegHLOro Npaea Ha piv, a NuLle € NpaBo BMMaraT Bif iHLWOI 0cobu
HagaHHs pedi, Take NpaBo Ha3WBaETLCS MPABOM 3000B’'A3aNbHUMY.

Pumchbki topucTi B3HaBanu peyosi npaea (To6To, NpaBO BACHOCTI Ta MpaBa Ha Yyxi
peui — CepBITYTH, CynepdiLlii, eMdiTEB3NC) | BONOAIHHS NpaBamMu Ha pei.

BorogiHHs i npaBo NpuBaTHOI BNACHOCTI PO3yMINIOCh topucTami-kiacukamu sk Gesnocepe-
[JHE NaHyBaHHS Hag, piddto, HanpaBneHe NpsAMO Ha piv, 6e3 Gyab-aKkoro nocepeHULITBa — jus in re.

Konu x piy He Hanexana camiit 3aiHTepecoBaHii 0cobi, ane BoHa Mana AoMaraHHs Ha
KOPWCTYBaHHS pivuto, ika Hanexana iHwii ocobi (res aliena), To BUHWKanu npasa, ki oTpUMa-
N1 Hasey jura in re aliena, npaBa Ha Yyy piu.

OTke, puMcbke NpuBaTHe NpaBO CHOPMyBaro Tpiady MpaB Ha pedi: a) BONMOAIHHS;
©) BnacHicTb; B) npaBa Ha Yyxi peui.

Y pUMCbKOMY NpaBi BOMOAIHHS PO3rMsAanoch sik neBHe NpUpoaHe, hakTYHE BigHOLIEH-
Hs1 0c0BM 0 pevi: «BonogiHHs — NpUpoaHe NigKOPEHHs peui, BNACHICTb — KpUANYHE NigKOPEH-
Hs1». Pa3om 3 TuM, BonogiHHA (pakT) Beae 40 BCTAHOBIIEHHS MPABOBIAHOLLEHHSI.

Pumcbke npaBo NpOTMCTaBIIAMNO OPUANYHE BOMOAIHHS (POSSESSIO) | (haKTUYHE TPUMaHHS
(detentio) i poamexoByBano ix 3a Cyb'ekTMBHMM (DAKTOPOM — Ha WO HanpaBfieHa BOMS
cy6'exTa. [N BUHUKHEHHS BOMOAIHHS HeoDXiaHi ABi yMOBM: a) haKTUIHE NaHyBaHHS Haf Piyyio
(corpus); 6) Hamip MaTK piy y BMIACHOCTI, BOMOAiTH Bif CBOTO iMeHi (animus). INpn LsoMy AeTeH-
TOP Mae BOMK BOMOAITM PiyYl0, ane He BiA CBOTO, @ Big Yyxoro iMexi. Tomy came animus
domini — HaMip CaMOCTINHO MaHyBaT Hag, Piyyto — BUPI3HSIE OpMaUYHe BONogiHHA Big detentio.

®aKTuyHe NaHyBaHHs Haf pivyto (Corpus) monsrano y gisuyHoMy JOTUKY (PYKOK UM HO-
roto) 40 pevi, abo B ii cMBORiYHIN Nepegavi (nepegava kiovis Big OyauHKY TOLO).

BonogiHHs pyXOMOH0 piyyt0 MPUNMHSNOCS, KON Heto 3aBonogie XTo-Hebyap iHwwi. Bo-
NOAiHHS 3eMeNbHOK AINSAHKOK MPUMMHANOCS 3 MOMEHTY, KOMW NEpBUHHUA BOMOAineLb y3HaB
Npo iHLY 0coBY — MOPYLLHUKA.

LLlono TBapuH B IHCTUTYLsX [ast 3a3HAYaETLCS: «FAKLLO MK CriiiMAEMO uKoro 3Bipa, abo
NTULO Y puby, TO CriiiMaHa Hamu TBapuHa A0 TVX NP BUSHAETLCS HALLOK), NOKA MW TPUMAEMO
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ii B Hawii Bnagi». TBapuHa nepectae Hanexat 0cobi, «kOnMM BOHA BTpayae CXMIbHICTb A0
nosepHeHHs» (Gal. 2, 67).

Omxe, BONOAIHHA HaA Pi4Y0 MPUNKMHSANOCS B MOMEHT BTpaT «BMaau» Hag MaiHOBUM
00'eKTOM, a Came HEMOXIMBICTb 3MIACHIOBATY MOBHWIA KOHTPONb Haf PiuYIo, a TaKoX OfHOYaC-
He BMDYTTA ii 3i cknagy maiHa ocobu.

tOpuanyHoMy BONOAiHHIO (POSSESSio) HagaBaBCs MOCECOPHWN (BOMOAINbHULbKMN) 3a-
XMCT LLUMSXOM Nped’siBneHHs iHTepankTiB. Ha BigMiHy Big no3oBiB, Npu po3rnsgi iHTepaukTy
cnip Mpo NpaBso He po3rnsgascs, a 0cobi, sika Nped sBnsAna iHTEPAWKT, 4OCTaTHBO Oyno AoBec-
I, WO BOHa € (byna) BonoainsLem Liei peui.

3a 3aranbHuM NpaBuIoOM iIHTEPAVKTM HafaBanucs BONOAiNbLI0. BUHATKOM i3 Lporo npa-
Buna 6yno detentio, 3abesneyeHe iHTEPAMKTOM, Sike OTPMMArO Ha3By MOXiQHOMO BOMOAHHS. Y
niTepaTypi NOXigHMM BOMOLHHAM BU3HABANOCH BOMNOAIHHS NEBHOK 0CODOI0 piuyto «3 YacTKo-
BOI0 METOK0» abo «3apaam 30epexeHHs YyKuX iHTepeciBy.

3asBuyan BARINATL [1Ba BUMafKMW, KOMW AETEHTOPY HaaaBaBcs 3axuct. Biv OyB Hapa-
HWI 3aCTaBOZepXaTenio i CeKBECTPY (OCKIMbKM [0 3aKiHYEHHs CMOpY HEBIZOMO, Bif YMMOrO
iMeHi BiH Bonogie. Y nopanbLuomy Ls hopMa 3axucTy Byna HafiaHa Takox npekapucty, emdi-
TEBTUYHOMY i CynepdiLliapHOMy BOMOAINbLAM.

TpaguuiiiHo BURINAOTLCA ABI FPYNKM iHTEPAWKIB, HAaNPaBNEHMX HA 3aXWUCT BONOZIHHS: iH-
TEPAMKTI, HanpaBreHi Ha YTPUMaHHS BOMOAIHHS, Ta IHTEPAMKTW, HanpaBneHi Ha NOBEPHEHHS
BTPAYEHOro BOMOAiHHS.

Y nitepaTypi HaaaHHS 3aXMCTy OKPEMUM BOMOAINbLIAM NOSICHIOETLCS MO-pisHOMY. Bigno-
BigHO 7o Teopii . K. CaBiHbi, NpU3HaYeHHS IHTEPANKTY, KU He MOXe 3axuLiaTi akT, nons-
rae B iX CnpsiMOBaHOCTI NPOTU HACWMbCTBA, @ TUM CaMUM BOHW OXOPOHSIOTb BONOAHHS. Tomy
IHTEPAMKTM — 0COBMCTI, AENIKTHI N030BMW. IHWMIA nigxig 6yno obrpyHToBaHO P. lepuHrom, skui
nonsrae y BU3HaHHI BOMOMIHHS «BMOMMICTIO», «PearlbHICTIO» BMAcHOCTI, WO Nonerwye Tarap
[0Ka3yBaHHs MpaBa BaCHOCTI. IHTEpAWKT Aae MOXIMBICTb He AOkasyBaTW Mpaso, a nule
nocnaTncs Ha (hakT 3HaXOMKEHHS Pedi y BOMOMIHHI | TUM cammUM 3axMCTUTW BracHicTb. OTke,
3a [JONOMOTOH0 IHTEPANKTIB 3aXWLLAETLCS, NepLU 3a BCe, NPaBO BAACHOCTI.

2. Peyosi npasa e yusinicmuui dopesosntoyitiHozo i padsiHcbk020 nepiodie

KoHcTpykuis pevosux npae 3amituna B XVIII-XIX cTonitTsix B €BponeiCsKOMY KOHTUHEH-
TanbHOMY (a came B HiMeLbKOMY NaHAEKTHOMY) NpaBi cepeaHbOoBiYHY deoaanbHy KOHCTPYKL
«PO3LLENEeHOI» BNACHOCTI Ha 3eMI0.

Kareropist peyoBux npaB He Oyna cnpuitHiTa B aHrMo-aMepuKkaHCLKOMY MpaBi, sike 3anu-
LUKMOCS Ha TPaZMLMHWX NO3WLiisX BU3HAHHS «HaA3BMYaiiHOI Be3nivi npaB BnacHoCTi i BiacyT-
HOCT YITKOrO PO3MEXXyBaHHS pe40BUX | 3060B'S3abHNX NpaBy.

MopibHi cTapofaBHLOMY PUMCHLKOMY MpaBy MiAXO4M LLOAO PEYOBOrO npasa chopmyBa-
NUCb i B HayLi yKpaiHCBKOro npasa KiHug XIX — novatky XX cT.

Y3aranbHI04M JOCTIMKEHHS YKPaiHCHKIX IOPUCTIB AOPEBOMIOLMHOM nepiogy, MOXHa
NPUATA JO BMCHOBKY MPO Te, L0 PEYOBUM NpaBOM BU3HaBarocs Take abcontoTHe npaso, ske
marno cBoimM 06'eKTOM piu, L0 Haae HOCIt0 NpaB MOXNMBICTb Ge3nocepeaHbOoro Ha Hel BnuBy.

BogHouyac y BWMCMOBMIOBAHHSX NPaBO3HABLIB HAsBHi W 3HAYHi PO3XOMKEHHS. Tak,
[. 1. Meitep 3a3HauaB, o «30060B'A3anbHe NpaBo BiAPI3HAETLCA Big PEYOBOrO 3a CyMyTHIM
(kopecnoHzytoumm) iomy 3060B'a3aHHAMY. |HLLI aBTopM (30kpema, 0. C. Fambapos) 3BepTanu
yBary Ha Te, Lo peyoBi Ta 30608’'A3anbHi NpaBa He MOXHa BiAPI3HATY 32 XapaKTEPOM 3axuCTY:
«BracTuBicTb npaBa MaTth piy cBOiM Ge3nocepedHiM NpeaMeTOM i BNAMBATW Ha HEi BCiMa
[03BONIEHNMM 3acobammu CTaHOBMTb OCHOBHY O3HaKy PEYOBOTO Mpasa, i MOro abCoMTHMIA
3aXMCT € NNLLIE HACTIAOK LiiET SKOCTI».
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YkpaiHCcbka LuBinicTUka 4OPEBONIOLIMHONO Nepiody po3rnsaana npasoBy NpUpody peyo-
BOTO MpaBa 3 TPbOX OCHOBHMX MO3WLiIA: @) SK BiOHOLLEHHS NaHyBaHHS 0COOM Hag pivdko («pe-
4OBa CTOPOHA» BIHOCMH BNacHOCT); O) sk BiHOLLEHHS MiX yMOBHOBaXeHOK 0coboto i BCiMa
TpeTiMM 0cobammn 3 MPUBOAY peyeit («CycminbHa CTOPOHa» BiGHOCUH BMACHOCTI); B) 3 ABOSIKOI
TOYKM 30pY: SIK BIGHOCWHI MiX 0cobamm i 3a 06’'EKTOM NaHyBaHHs 0coOK B LMBINbHOMY 060pOTi.

B ocTaHHbOMY BUMaAKy peyoBe BU3HAYANOCS He NULLE «HEraTMBHOY (B CMUCHI YCYHEHHS
BCIX TpeTix oci6)», kBanidikylouu 1Moro B LibOMY BiAHOLLEHHI sik aBcontoTHe npaso, ane 1 «mno-
3UTUBHO, SIK NaHyBaHHA 0cobu Hagd pivuto», TO6TO SK peyoBe NpaBo Yy BRACHOMY (BY3bKOMY)
3HaueHHi crosa.

3 ornsgy Ha ue, NPUXUNIbHUKW Takoro nigxody o6rpyHTOBYBanW Tesy npo Te, Lo «Hopu-
OWYHI BIDHOCMHM MO peYaM XapaKTepuylTbCs ABOSKO: SIK BiAHOCUHM abCOMIOTHI i peyoBi»
(B. I. CuHaricbkuin).

YkpaiHcbka LuBInicTUKa pagsaHCLKOro nepiofdy BiAMOBMIIACS Bif, kaTeropii peqoBux npas,
siKy 6yno BigHOBNEHO Nule Ha noyaTky 90-X POKiB MUHYNOrO CTONMITTS.

Y cyyacHOMY BITYM3HSHOMY LIMBINLHOMY NpaBi kaTeropisi pe4oByX npas MocTynoBO NoYy-
HaE BigpOLKYBATICA MiCA TPUBANOro 3abyTTs NonepeaHiM NpaBonopsiaKOM.

3. CyqacHuli cmaH pe408020 npasa Ykpaiu

Y npasi kpaiH KOHTUHEHTANBHOrO NpaBa, 40 AKUX BiGHOCUTLCA M NPaBo YKpaiHu, IHCTUTYT
PeyoBOro npasa 3aiMae BU3HavarbHe MicLie, NOKNKaHWA I0pUaMYHO 3a6e3neymnTi BIGHOCUHM
MPUCBOEHHS MaiHa cyb'ekTamm npaea.

TepMiH «pevoBe npaBo» Bigobpaxae KnacuyHUA Ans KpaiH KOHTWHEHTaNbHOro Npasa
MnoAiN npaB Ha MaitHO Ha peyoBi Ta 3000B'A3aMbHi, L0 BU3HAYAKTb CUCTEMY Cy4acHOro LiMBI-
TNbHOTO Nnpasa YKpaiHu.

CyvacHa Hayka LUmBInbHOro npasa YkpaiHu Bi3Hae 3abyTiil 40 OCTaHHBOO Yacy iHCTUTYT
PeyoBMX NpaB.

YkpaiHCbka [JOKTPMHA PEYOBOro NpaBa nepebyBae Ha eTani po3BUTKY i HAONKEHHS 40
3aranbHOBW3HAHOTO B 3aXigHOEBPOMNENCLKOMY NPaBi PiBHA.

BiTun3HSHOK HOPMANYHOIO HAYKOIO TaK i He CPOPMOBAHO EAMHOIO MOHSTTS, MPUHLMNMIB i
CUCTEMM PEYOBOrO NpaBa, He BUPILLEHO NUTaHHS LWOAO CriewianbHUX Pe4oBO-NPaBoBMX COCO-
6iB 3axucTy peyoBux npas (pe4oBi NO30BM) | TIYMAYEHHs! XapaKTepy nepeniky pevoBux npas
(BiBKPUTIA YK 3aKPUTUI), HE BU3HAYEHO HOPUAMYHY NPUPOLY BOMOAIHHS, OKPEMUX CyD'eKTUBHIX
npas, 30KpeMa npaBa 3acTaBu, OPEHAM, AOBIPYOrO YNpaBniHHA MaliHOM, NepeBaHOI KyniBni-
npoJaxy ManHa ToLL.

4. TeHOeHUi cy4acH020 pe408020 npasa Ykpaitu

YkpaiHa 3HaxoouTbCs Ha eTani (popMyBaHHs TpaauLin CycninbCTea CoLjanbHO OpiEHTOBAHOI
PWHKOBOT EKOHOMIKM, KOPUIANYHO OMOCEPEaKOBAHOTO MPOLECaMM MPUCKOPEHOTO HabmvKeHHs
iHCTUTYTIB PEYOBOIO Npasa A0 3araribHOBM3HAHWX Y EBPONENCHKOMY MpaBi MPUHLMNIB | CTaHAAPTIB.

Pearisauisi B ykpaiHCbkOMy NpaBi NOMITUKA EKOHOMIYHOTO Ta topuauyHoro nibepaniamy
3Hauwuna BigobpaxeHHs B TeHAEHLi 40 AesiHTerpaLlii 4uHOro npaBa BaCHOCTI i PO3LUMPEHO-
O PO3YMIHHS MOHATTS PEYOBMX MPaB LUNAXOM 3aKOHOAABYOTO BM3HAHHS MalHa (a He nuLe
pevi) 0BO'eKTOM PEYOBOrO MpaBa, eNEMEHTIB PEXMMY PEYOBOrO Mpaea Ha iHAuBiAyanisyemi
30608's3anbHi, KOPMOPaTUBHI, iHLLI CyD’eKTUBHI MaitHOBI NpaBa ik 06’eKTU LMBINbHOTO 060poTY.

B ykpaiHcbkoMy npasi, sk i B 6araTbox iHLKX KpaiHax KOHTUHEHTaMNbHOrO NpaBa, cnocTe-
piraeTbCs MEBHE POMUTTS KOPAOHIB MiXX Pe4OBMMY | 3000B’3aNbHUMM NpaBamm, LU0 BUSBMS-
€TbCA HE NULLE B NEBHUX 0OMEXEHHSAX i MPUHLMNIB PEYOBOrO NPaBa LLOLAO OKPEMUX PEHOBUX
npaB, ane TakoX Yy TOMy, L0 BiAOYBaeTLCS OPEYEBNEHHS OKPEMIX 3060B'A3arbHIX NPaB, BHa-
CrifoK YOro BOHM HabyBalOTb OKPEMMX O3HAK PEHOBIX MPaB.
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CyJacHuin eTan po3BUTKY iHCTUTYTY PEYOBOrO MpaBa XapaKTepU3yeTbCs PO3LUMPEHHSM
nepeniky cy0'eKTUBHWX NpaB 3 03HaKaMi PEYOBOTO MpaBa, 30MVKEHHAM KOHLIENLIA PeYOBMX i
3000B's13anbHIX NpaB, NOSIBOK HOBMX BUJB «HEMaTepianbHOro» MaiiHa, ki MatoTb XapakTe-
puCTMKM TOBapY (iHhopMaLlisi, HOy-Xay TOLLO).

CrnocTepiraeTbest TEHAEHLiS A0 NEPEOL|HKN COoLjianbHOr0 NPU3HaYeHHs paBa BaCHOCTi i
PEYO0BOro MpaBa 3aranom, sika BU3HAYAETbCA 3 YpaxyBaHHSM AOKTPUHM NibepanbHoro npaso-
PO3yMiHHS, 3aCHOBAHOI Ha ifesix coLlianbHOI ConigapHOCTi i CNiBPOBITHULITBA, EKOHOMIYHOTO Ta
COLioNoriYHoro aHarniay npasa.

MocunioeTbCs akLEHT A0 PO3YMiHHSA PevoBOro npasa sk 3acoby (iHCTpymeHTy) mpasa.
MpaBo BnacHoCTI, iHWi peyosi npasa nepectanu O6yTu camouinnto, i Bce Ginblue HabysaoTb
03HaK 3acoby, sKuit BUKOPUCTOBYETLCA NMIOAWHOI NS OpraHisaLi cBoei camopeanisavi. 3
YpaxyBaHHAM LibOr0 3AaTHICTb CKOPUCTATUCA PEYOBMM MPABOM HALMOETLCS Ha OpraHisaLito
NiANPUEMHMLIGKOI, IHLLOT rocriogapcsKoi AiAnbHOCTI, B kil MioguHa cTBoproe cebe cama i came
Ans Hei HabyBae Taki AKOCTI, Ik OCBIYEHICTb, NpaLe3aaTHiCTb, HabyTTs BUCOKOT KBanichikaLi.

B ykpaiHcbkoMy LBiNbHOMY Mpasi YTBEPMKYETLCSA HOBUI MigXig A0 knacudikadji iHcTu-
TYTy NpaBa BMacHOCTI, kWA He nepefbavae ioro nogin Ha gopmu BnacHocTi. Bigmosa LIK
Ykpaitn 2003 p. Big TepmiHy «cpopma BRAcHOCTI» i NOAiny BMacHOCTI Ha popMi (aepkasHy,
KOMYHarnbHy, NpuBaTHY) Cnpusia hOpMyBaHHIO B YKPaiHCHKIN JOKTPMHI LMBINBHOMO npasa igei
Mpo HeoOXiAHICTb BiMOBY Bif CaMOr0 MOHATTS «hopma BMNACHOCTI».

KoHcTuTyyis YkpaiHu He MiCTUTb nonoxeHb Npo MOAin BMacHOCTi Ha NeBHi (opmMK, K Lie
Byno B KoHctutyuii YPCP 1978 p. i B 3akoHi Ykpainn «[po BnacHiCTb». 3a3HayeHa TeHAEHLS
3yMOBEHa TUM, LLO NPaBO BAACHOCTI, MO CYTi, € €AMHWAM [N BCiX CyD'eKTiB NpaBa BNacHOCTI
HesanexHo Bif TOro, XTO € Cy0'eKTOM NpaBa BNacHoCTi — ¢hisnyHa abo topuanyHa ocoba, Lep-
aBa Y1 TepuTopianbHa rpomaga, BOHO 3aBXaM XapaKTepusye CTaH NPUCBOEHOCTI peui, Bigno-
BiIHO, NOAIN Ha hopMM BACHOCTI BTpayae Oyab-SKkii CeHC.

CyTHICTb CMOBOCNOMYY€eHb, SKi BCE LLE 3yCTPIYaloThCA B 3aKOHOAABCTBI, TUMY «OpraHisa-
Ui pi3HMX opM BMACHOCTI», «MaiHO, L0 HaneXuTb A0 Pi3HUX )OpM BACHOCTI», Monsrae B
MO3HAYEHHI TOro, WO BiAMIHHOCTI MiX Pi3HUMW BRACHUKaMM BiACYTHI, BOHW BCi PiBHI. Takuii
nigxig 3akpinneHo i B KoHCTUTyLii YkpaiHW, B SIKiil AEKNapyeTbCs PIBHICTL BCIX BRACHWKIB. Y
CBOIO Yepry, BOHA MpOKragae Lunsax 40 PO3yMIHHS NpaBa BMAcHOCTI SK €AMHONO IHCTUTYTY,
He3anexHo Bif NpaBocy6'eKTHOCTI. TOMy BXMBaHHS TEPMiHY «OPMW BMIACHOCTI» B 3aKOHO-
[aBCTBI € HeJOLNbHUM.

MopibHuWi nigxin 0O PO3yMiHHS MOAINY NpaBa BMACHOCTI CBIAYMTb MPO (POPMYBAHHS B
YKPaIHCBKIN LMBIMICTUYHIN JOKTPUHI MOHICTUMHOTO PO3YMiHHS BMIACHOCTI, 33CHOBAHOTO Ha ifesix
«coljianbHoro nibepaniamy», 6nn3bkoro [0 3aranbHOMPUIAHATOI B kpaiHax €C nibepanbHoi
KOHLeNL,ii npaBa BnacHoCTi.

KoHuenuist «couianbHoro nibepaniamy» npaea BNacHOCTI B YKpaiHi 3HaX0auTb CBiil BUSIB
y: 1) po3maiTTi NposiBiB (BWAIB, TMNIB, (DOPM) BNACHOCTI; 2) 3aTBEPMKEHHI MPUHLMNY piBHOMpa-
BHOCTI BCiX BIACHMKiB; 3) pO3YMiHHI MPMBATHOI BMACHOCTI SIK MPUPOLHOrO Mpasa JIIoauHK, ke,
He3anexHo Big BOMi CBOTO HOCIA, MOXeE Big4yX)yBaTucs nuLle y Bunaakax, npsamo nepeabave-
HUX 3aKOHOM; 4) NOCTYNOBOMY nepexogy Big abcomtoTHOrO 40 0BMEXEHOro xapakTepy npasa
BMACHOCTI y 3B'A3KY 3i 3pOCTaHHAM coLjianbHOi (hyHKLIT BMacHOCTi (BnacHicTb 3060B'a3ye — Y. 3
ct. 13 KoHeTuTywii YkpaiHu).

AKTVBHa iHTerpauis YkpaiHu B €BPONechbKuii NpaBoBUiA NPOCTIP 3yMOBWNA aKTyarbHICTb
NWTaHb LWOAO JOMNYCTUMMX MEX iMnrieMeHTaLii pe4oBe-NpaBoBMX KOHCTPYKLLA, 3aransHonpuit-
HATUX y npasi €C. [lonycTummm o6'ekTOM i MeXeto Takoi iMnnemeHTaLji NoBuHHI ByTn He CTinbku
KOHKPETHI Pe4oBO-MPaBOBi KOHCTPYKLT, SIK iX BiANOBIAHICTE OCHOBHMM LHHOCTSM i MpUHLMNaM
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npasa €C. MepLu 3a BCe, HAETLCH NPO NpuHLMN cBo6oau 060poTy NpoayKLii (nocnyr), kanitanis i
po6oyoi cunu. Lle 03Havae, Lo iMniemMeHTaLlito €BPONENCcHKOro 3paska KOHCTPYKLLM 40 PEYOBOIO
npasa YkpaiHu HeobXigHO NPOBOAMTY 3 ypaxyBaHHAM ii HALOHaNbHUX iHTEPECIB | TpaauLi.

B ykpaiHcbkomy npasi icHye TEHOEHLS A0 PO3LUMPEHHS KOMa pevoBMX MpaB 3a paxyHoK
TaK 3BaHUX «MPUXOBAHMX» PEYOBKX MpaB. Takoro pogy aTWnoBi PEYOBi MpaBa MOXYTb OyT
BMSIBIEHI TaKMMM ABOMA cnocobamu: a) peyoBi Npaga, siki BU3Ha4atoTbCA 3 ypaxyBaHHsSM 3Mic-
Ty HopM LK, iHWMX 3aKoHiB YkpaiHu i 3akoHO4aBYO MPSMO He Ha3BaHi Pe4oBVMMM MpaBaMn —
[0BipYe ynpaBniHHS MaliHOM, NepeBaHe MpaBo KymiBni-npogaxy MaiHa, opeHda, 3acTasa,
inoTeka, yTpuMaHHs; 6) peyosi npaea, nepeabayeHi cneLianbHUMK 3aKOHaMM | 3HaXOAATLCS B
LK Ykpaihu y cuctemi 30608's3anbHUX npaB (Openaa HepyxoMocCTi, A0BIpYe YNpaBniHHS Maii-
HOM TOLLO).

OpvH i3 BUKNUKIB ANS KNAcW4HOrO PO3yMiHHS PEYOBOrO MpaBa MOB'A3aHuiA i3 BNpoBa-
[PKEHHSIM B YKpaiHCbKe MpaBO KOHCTPYKLili AoBipyoi BnacHocTi, 6eHedilliapHoi BnacHocCTi,
iHLLMX (hiyLliapHMX TUTYMIB, 3aCHOBAHMX Ha i€l «LiNbOBOrO MalHay sIK OfHOrO i3 cnocobis
3MiCHEHHS NpaBa BnacHocTi. [paBoBa Npupoaa LinboBOro NpaBa BMACHOCTI MOMSrae B camo-
0OMexeHHi abComnioTHOro NpaBa BNaCHOCTI HA MEBHWUIA Yac i3 MOXIMBICTIO BiAHOBMEHHS B MOB-
HoMy 06C5i3i MOBHOBaXeHb Nicrs JOCATHEHHS MeTH abo 3 iHLLKX MiACTas, BU3HAYEHUX 3aKOHOM
abo foroBopoM.

IHTepec [0 digyyiapHWX TUTYNIB B yKpaiHCbKoMy mpasi 6arato B YOMY 3yMOBIEHUA He-
[0CTaTHBOK €(PEKTMBHICTIO KITACUYHUX PEYOBMX M iHLIKMX CyD'eKTUBHMX MaliHOBWX MpaB, i, SK
HaCnigoK, NparHEHHsIM YYaCHWKIB LMBINBHOMO 0BOPOTY CKOHCTPYOBATU HEMOIMEHOBAaHI NPaBOBI
KOHCTPYKLi, IO 3HAXO4ATbCA 32 MeXaMmu TUMOBUX, «3aPErynboBaHUX» AepXaBHAM MpaBoM
npaBoBKX TUTYNIB.

OigyuiapHuWiA TUTYN NOKNWKAHWA CNPUSTM NPaBOBIiA CTabiNbHOCTI B CYCMiNbCTBI 3@ A0NO-
MOTOK) 3aCTOCYBaHHS! TUTYIIIB BMAaCHOCTI, BONMOIHHS, iHLUWMX MpaB B iHTEPECaX TPeTboi 0cobu
abo nesHoi meTn. MoTvBamu 3acTocyBaHHs igyuiapHOro TWTYMy 3a3BM4alt € BIACYTHICTb
NpOdheCiitHUX 3HaHb, HEOOXiAHUX ANs YNpaBRiHHS BMACHICTHO, (hakTuiHa abo topuanyHa Hemo-
KIMBICTb 0COBUCTOTO 3AICHEHHS TUTYAY BNacHuka abo BnacHuka.

OigyuiapHuit TUTYN € NEBHUM BUKMMKOM ANS TPAOWLMHOrO PO3YMiHHS MOHATTA npasa
BMACHOCTi Ta PEYOBOrO NpaBa B LfoMy, L0 3yMOBMEHO 0COBNMBOCTAMU iHTEPECY, CTPYKTYPH
Ta iHWMX enemeHTiB diayLiapHoro TuTyny.

5. Modeni ma iHmepHauioHanizayis pe4o8o2o npaga e cyyacHomy 3axioHoesponelicbKo-
My ma aHar10-aMepuKaHCLKoMy npasi

tOpnanyHa Moaenb peyoBoro npaea, S i LMBINBLHOTO NPaBa B LMY, € NPOAYKTOM po3-
BUTKY HE NWLLE EKOHOMIYHUX BiOHOCWUH, ane rnepLl 3a BCE MEBHUX HaLOHANbHO-ICTOPUYHIX
BiJHOCUH.

MomMuUnKkoBO BBaXa@TH, LIO NPaBO BU3HAYAETHCS BUKMHOYHO EKOHOMIYHUM Basucom cycni-
nbctea. OgHi i Ti cami BiGHOCWHW, HaNpUKNag, 3eMESbHOI BNACHOCTI, KOPUANYHO 30BCIM iHLINM
YWMHOM OCHOPMITIOIOTECH B EKOHOMIYHO aBCOMIOTHO OAHOTUMHWX NPaBOMOPSAKAX — aHrmo-
amepyKaHCbKOMY Ta €BPONENCHKOMY KOHTUHEHTabHOMY NpaBi.

FAKWO B 3aXigHOEBPONEACHKOMY MpaBi MOCTiiHA NPUHANEXHICTb HEPYXOMUX peyen topu-
An4HO 0GhOPMITKOETLCS 32 JONOMOrOK0 NpaBa BNACHOCTI 1 iHLLMX PEYOoBMX MpaB (a B MpaBomno-
psokax HiMELBKOro TWMY HEPYXOMUMM pevami BBaXAalOTbCA NWLLE 3eMenbHi JinsHKu), TO B
aHrMo-amMepuKaHCLKOMY MpaBi y NPMBATHUX OCI6 MOXYTb OyTW NULLE Pi3Hi, BIGHOCHO «LUMPOKi»
i «BY3bKi» «TUTYNNY (estates) Ha 3emenbHi AinsHKM Sk Hepyxomi peui (real property abo realty),
OCKIMbKM «MPaBO BIACHOCTI» Ha HUX (y €BPOMENCHKOMY PO3yMiHHI) MOXE Hanexartu nuLe Ko-
poHi abo wrary.
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Mpu LBOMY Taki «TUTYNMY ICHYIOTb SIK 3@ «3BUYaEBUM MpaBoM» (estate in law), Tak i 3a
«MpaBoM CcripaBeanmMBocCTi» (equitable estate), T06T0 HeMOB O1 «MOLBOIIOTLCSY, ane pasom 3
TUM BOHW He MOXYTb iCHyBaTM LWOAO pyXxoMux peyen (personal property, abo personalty), Ha
ki BCTAHOBIMIOETLCA «NOBHa BnacHicTby (full ownership).

CykynHiCTb nepepaxoBaHux npaB «BfiacHocTi» (ownership) i «Tutyni» (estate) ctaHo-
BUTb NOHATTS «property rights», ske «3 nerkoi pyki» HalLMX EKOHOMICTIB nepeknagaeTbes Sk
«npasa BNAcHOCTI», X04a B iNCHOCTI CAifd BECTW MOBY NMPO MaiHOBI NpaBa.

Y UpoMy 3B'A3Ky B NiTepaTypi 3a3HauaeTbCs, WO HiSKUX «MpaB BNACcHOCTI» HEMae He Jn-
LUe B €BPOMNENCHKX KOHTUHEHTANBHWX NPaBoNopsAKax (Ae iCHye nuLle ofHe Npaso BMAcHOC-
Ti), ane W B aHrno-aMepukaHcbkoMy npasi. TOMy, 30Kpema, W «iHTeneKTyanbHa BaCHICTb»
(intellectual property) € He SIKMMOCb PI3HOBIAOM «BNACHOCTI» abo «npaBa BNACHOCTi», a BCbOro
Ha BCbOrO MNULUe Pe3yrnbTaToM HEenpaBWIbHOMO Nepeknagy, OCKinbki B AINCHOCTI MU LiboMy
MOeTbCs Npo «MarHOBI NPpaBa Ha pPesynbTaTh TBOPYOI iArbHOCTI.

OueBMaHO, MOSCHUTY 3a3HaueHi BiAMIHHOCTI y NPaBOBOMY PEryMIOBaHHI EKOHOMIYHO Of-
HaKOBMX BIOHOCUH 3eMenbHOI BMACHOCTI B KOHTUHEHTaIbHIA €BpOMi pe4YoBUM NPABOM i B aHr-
No-aMepyKaHCbKOMY MpaBi — CKITAAHOK CUCTEMO) «TUTYIIBY (estate) MoxHa came ocobnmBoc-
TAMM HaLiOHaNbHO-ICTOPUYHOIO PO3BUTKY KOHKPETHOO MPaBOMOPSAKY.

3aranbHo BigOMO, WO BiZHOCHO paHHs BypxyasHa pesorniouis B AHrmii XVII ctoniTra
3beperna cheopanbHi 3acagu chopMOBaHOTO NPaBonopsaKy (BiGOMOro Sk CMCTEMA «3BUYAEBO-
ro npaea» — common law), sikuii NoTiM i3 neBHUMM MoaudikaLismmu nepenwos ao CLUA, Togi sk
OypxyasHi pecnybniku B €sponi XVIII CTONITTS NOBHICTIO 3MENK (heoganbHy CUCTEMY «pO3LLe-
nreHoro npaea BracHocTi» (dominium directum i dominium utile) Ha HepyXoMiCTb, 3aMiHMBLLK i
po3poBreHot0 HiMEeLbKMMMW NaHAEKTUCTaMK CUCTEMOIO PEYHOBKX MPaB.

HaBepeHe cBigunTb, LU0 NpoLec iHTepHaLjioHanisaLii (36nmxeHHs Ta yHidikawii) LvBinb-
HOro npa.a, 0cobnMBo B cchepi PevoBOro Mpaea, Mae NMeBHi 0BMEXEHHS, 3yMOBNeEHI HaLjioHa-
NbHO-NPaBOBMMY TPAAMLISMX BigMOBIAHOMO NPaBONoOpsAKY, WO FPYHTYIOTLCA Ha 3acafax Bid-
MOBIHOT NPaBOBOI CiM'.

BinnosiaHo, Mpu NpoBedeHHI 3ararnbHOI cucTemaTnaalii LMBINbHOMO 3akoHOJABCTBa B Chepi
PEY0BOro NpaBa HeobXifHO BPaxoByBaTK OCOBNMBOCTI BITACHOTO MPABOBOTO PO3BUTKY | CHOpMO-
BaHi HaLioOHaNbHO-NPaBOBI TpaauLi, SKi BPELLTI 1 BU3HAYaTUMYTb JOMYCTUMMIA CTYMiHb MOANCI-
Kalji Ta iHTErpoBaHOCTI BIAMOBIZHIX PEYOBO-NPABOBIX KOHCTPYKLiN HALiOHANBbHOTO NPaBOMOPSAKY.

OdepxaHo 25.04.2017

YK 347.44

Bonogumup BacunsboBud Jlyub,

3aeidyeay 8i0diny npobnem npueamHo20 npasa

Hayxoso-0ocnioHoz20 iHcmumymy npusamxo2o npasa i nidnpueMHuymea
imeHi akademika @. I". Bypyaka HAMpH YkpaiHu,

akademik HaujoHanbHoi akademii npagosux Hayk Ykpaitu,

0oKkmop topUAUYHUX HayK, npoghecop

KOPMNOPATUBHE NPABO - NMIArANY3b LUMBINIbHOIO
NMPABA YKPAIHU

MpoLiecn pecpopmyBaHHs CyCMifbHUX BIOHOCUH B YMOBAX iHTerpaLii eKOHOMIYHOT cucTemMu
YkpaiHu 40 €BPOMENCHKOrO i CBITOBOMO CMIBTOBAPWCTBA BUKIMKAKOTL HEODXIHICTb YOOCKOHANEHHS
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