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Pe3rome

V crarTi BUCBITIIEHO 0COOIMBOCTI Ta OKpeMi IPOOIEMHI IIMTaHHs, 1[0 BUHUKAIOTh IIPY HOJavi 3as1BH PO IPUHHATTS CIIa{IIITHN
Ta IPH BHJadi CBIOITBA PO MPABO HA CIIa/ILIHHY.

KurouoBi c10Ba: criaikoBi IpaBOBITHOCHHY, NPUHHATTS CHAIIIMHNA, 0(OPMIIEHHS IIpaBa Ha CHAIIIKHY, CIaJKOBa CIpaBa, OIiT
CIIaJIKOBOTO MaifHa.

Pe3rome

B crarbe ocBemeHs! 0COOEHHOCTH U OTICIIBHBIC HpO6JIeMHBIe BOIIPOCHI, BO3HUKAOIINWE TPU NOAAa4Y€ 3asIBJICHU O IPUHATUU Ha-
CJIEACTBA U IPU BbIAAYE CBUACTEIIBCTBA O IIPAaBE€ HAa HACJIEACTBO.

KuroueBble ciioBa: HaCJICACTBCHHBIC IMPABOOTHOMICHUS, IPUHATUE HACJICACTBA, Oq)OpMJ'IeHI/Ie IpaB Ha HACJIEACTBO, HACICACT-
BEHHOC A€J10, pa3aesl HaCJI€ACTBEHHOTO UMYIICCTBA.

Summary

The article is dedicated to the peculiarities and some problematic issues that arise in the process of requesting the acceptance of
inheritance and issuing the certificate of the right of inheritance.

Key words: inherited legal relationship, acceptance of inheritance, legalization of the right of inheritance, legal proceedings of
inheritance, partition of inherited property.

Ompumano 2.09.2011

r. r. XAP4YEHKO

leopeiti leopeitiosu4y Xap4veHko, kaHOudam ropu-
OUYHUX HayK

NMPABOBE OBI'PYHTYBAHHSA 3MICTY OE®IHILUIT «PEYOBE NMPABO»
Y 3AKOHOOABCTBI

[lepen mpaBoBOIO HayKolO, Ha ITyMKy HiMmenbkoro ¢inocoda npasa I'yctaBa PanOpyxa, cToiTh moasiiiHe 3a-
BIaHH:. 3 0HOTO OOKY, HEOOXiTHO PO3KPUTH (PEHOMEH MpaBa K peallizallifo MOHATTS MpaBa Ta KaTeropii, 1o cKia-
JIAI0Th HOT0 3MICT. 3 1HIIOTO — IMOKA3aTH MPaBo K MOJITHKY pealizamii npaBa. BUKOHaHHIO IIUX ABOX €TaIliB OPH-
IIYHOT pOOOTH pa3oM 3 KOHCTPYKIIEIO Ta CHCTEMaTHKOIO OIIOMAarae TIyMadeHHs .

Ha nipiopuTeTHICT BU3HAYCHHS TpaBa IS IPABOBOI HAYKH SIK HOTO TIEPIIOro Ta OCHOBHOTO 3aB/IaHHS BKa3y-
BaB i1 iHmIii npaBo3HaBenb — €. TpyOenpkoit. [Tokn Mu HE 3’sicyemo ans cebe, IO Take MpaBo, 3a3HayaB BiH, BCi
HaIll Cy/PKEHHS MPO 11 UM 1HII KOHKPETHI BUAM MpaBa OyayTh CTpas/IaTH HESICHICTIO, Bi[[cyTHiCTIO YiTKOTO HAyKO-
BOTo 3micTy?. Lo JLyMKy LIJKOM BIEBHEHO MOXKHA TNOMIMPHTH i Ha pedoBe MpaBo Ta Horo pisHoBuAHM. OHAK, CaM
POLEC iHTepIpeTallii JOCHTh CKIaJHNMA, Ha YOMY B CBiil 4aC HAarOJOLIyBaIo Gararo NPaBHUKIB, 3aCTEPIralyH Bil
nedininiit y 3akoHogaBcTBi. JJaBHLOPUMCHKHH I0pUCT SIBOJIEH 3 IILOTO MPHUBOLY, 30KpeMa, BiA3Ha4aB, 0 Oyab-sKa
nediHilis y MUBUIFHOMY IIpaBi HeOe3mmeuHa, apke 0OMalb BUMAKIB, KOJIM BOHA HE MOXKe OyTH CIIpOCTOBaHas.

OTOX, po3yMiloun MpaKTHYHE 3HAYEHHsI, SIKe JJIs YChOTO PEYOBOTO MpaBa Mae HOTO pojoBa KaTeropisi, CIpo-
OyeMo y 1iHl cTaTTi BU3HAYUTHUCS, 110 caMe B JAeiHilii KaTeropii «peuoBe MpaBo» MOBUHHO OyTH BiJOOPaXeHo i sK
1LIe BU3HA4YEHHS MOXe OyTH OOIpyHTOBAHO 3 TOUKH 30pY IMOJIOKEHb YNHHOTO 3aKOHOJABCTBA YKpaiHU. Y 1IbOMY, 10
pedi, i Oy/ie MoJsATaTH MeTa HAIIIOTO JTOCIKESHHSI.

HayxoBe ompatiroBaHs poOJIeMH IPABOBOTO PO3YMIHHS 3MICTY KaTeropii «pedoBe MpaBo» y MPaBoBii HayIi
Ta B 3aKOHOJABCTBI y CBill 4ac MPOBOJWIOCH TAaKUMH BUJIATHHMH BYCHUMU-TIpaBO3HaBIsAMH, sik P. lepinr, 1. Ilo-
kpoBcbkuid, K. [Tobenonocues, C. Mypowmies, JI. lllennikosa, FO. ToncToit Ta iHmIi.

VY uinomy, 3arajqpHUA aHalli3 aBTOPCHKUX Je(iHiIii pedoBOro mpasa J03BOJISIE 3pOOUTH ACKIIbKA aHATITUIHUX
BUKJIAJIOK 3 MPHUBOJY HAasSBHUX y IIbOMY NMUTAaHHI HAYKOBUX TeHACHIIN. Tak, IeBHA YaCTHHA MMPABO3HABIIB IIPH BH3-
Ha4YeHHI CYTHOCTI PEIOBOTO IpaBa IIEBHOIO MipOIO OPIEHTYETHCS Ha ITPABO BIACHOCTI SIK TOH Pi3HOBHUJI PEUOBUX IIPaB,
B SIKOMY ITOTEHIIIaJl PEYOBOTO MPaBa PO3KPUBAETHCS HAHOLIBII MOBHO. Ha 11F0 0COOIMBICTh ITpaBa BIACHOCTI Y CBil
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Jac i BkazyBaB pociiicekuii muBimict K. [TobemoHocnes, 3a3Hauarouy, o B HAIIii CUCTEMI MTOHATTS IIPO PEYOoBi mpa-
Ba 3JIMBAETHCSA 3 MOHATTSIM PO TPABO BIACHOCTI, 3 yciMa ioro posuieryieHHaMu?. [ qificHo, /Ui TaKoTo MOPiBHSIHHA,
0e3 CyMHIiBY, € MI€BHi MiICTaBH, OJJHAK YU NPABUIBLHO OyAe CTAaBUTH 3HAK PIBHOCTI MK IUMHU MOHATTSIMHU?

I mpaBo BracHOCTI, 1 pedoBe MpaBO B IOPUIMYHIN JiTepaTypi BU3HAYAIOThCS dYepe3 MaHyBaHHS OCOOM Haj
00’exktoM. OpaHIy3pKHil NIUBITEHUI KOJEKC Take TaHyBaHHs y IpaBi BIACHOCTI pO3IIIsIaE 5K HaMOLIBII a0COITIOT-
He (CT. 544)%. PyX y 1ibOMy HAIpPSIMKY 3yMOBHB y HayIli LIMBUILHOTO IIPaBa IOSIBY JCKLIBKOX TEUiii PI3HOTO IpaBopo-
3yMIHHSI IPUPOJIM PEYOBHX MPaB Ha 4yski pedi. OfiHi BYCH] PO3IISAAIOTH PEYOBI NpaBa Ha Yy:Ki pedi sIK YACTHHY Ipa-
Ba BJIACHOCTI, 1HIII — K OKpPEeMi MPaBOMOYHOCTI BIIACHUKA, IO Oy BUIIIJICHI i3 TpaBa BIACHOCTI 1 37100y cTaTyC
CaMOCTIHHUX LIMBIJIbHUX TPaB.

Himeupkuii ropuct I' @. [Tyxta 6ayuB B TaKUX IiIXOAAX MPOSIB KpaHHOCTl Ha jioro aymKy, IpaBOMOYHOCTI, 3
SKHX CKIIQIAETHCS TPaBO, TUTBKHU Yepe3 MpaBo 1 MalOTh CBOE CaMOCTiifHe 3Ha4deHHs. be3 Hboro, cami 1o cobi, BOHI
HE MalOTh HisIKOTO TOYHO-PO3Mi3HABAJIBHOTO XapakTepy. 3 iHIIOro OOKy, iHIIO KpalHICTIO, HAa HOTO XyMKY, Oyme
B3STH 32 OCHOBY TEOPil0 BHIUMOI NIIILHOCTI OPUANYHHX BiTHOCHHS. OnHAK, K OM TaM He Oyio, Oe3rnepeyHuM 3a-
JIUIIAEThCS OJJHE — 00M/IBA IIIXOAM KOPCTKO IIPUB’SI3YIOTH BCl iHIII pedyoBi IpaBa JI0 MpaBa BIACHOCTI — K CTPUXK-
HEBOTO €JIEMEHTY BCi€l CHCTEMH PEYOBHUX IPAB.

Mix TUM, IPIOPUTETHUHN aKIIEHT Ha PaBi BIACHOCTI CTBOPIOE MIEBHY 3arpo3y JJIsl CHCTEMaTHKH PEYOBOTO Mpa-
Ba, OCOOJMBO KOJM POJIb MpaBa BIACHOCTI B IIiil cucTeMi Timeprpodyerhes. [IpaBoBa Kareropis «pedoBe MpaBoy
MOTPOXY BIJIITOBXYEThCS HA JAPYTHH TUIAH, a HOTO MICIle HAMAraeThCsl 3aHATH caMe MPaBO BIACHOCTI SK Cy0’€K-
THUBHE PEUOBE IPABO, KOTPE HAHOIIBII TOBHO, HOPIBHSHO 3 IHITMMHU PEYOBUMH IIPaBaMH, BTUTIOE B CO01 yCIO IPHPO-
JIy pEeUOBHX IpaB, TO/I SIK 1HIII PEUOB1 paBa BiTBOPIOIOTH 1[I0 MIPUPOY JIUIIIE YACTKOBO. 3BiACH 1 pOOUTHCS BHCHO-
BOK, III0 PEYOBi MpaBa Ha Yyi peyi MOKHA PO3IISAATH B CUCTEMi KOOPIAMHAT BiAHOCUH BJIACHOCTI.

3aKOHOMIPHO BUHMKA€ MUTAHHA — SKIO MPABO BIACHOCTI € HAWOUIBII JOCKOHAINM 3 YCIX PEUYOBHX IIPaB, SIKe
yocoOIr0e o000 MPaBO 3araJIbHOTO TaHYBaHHS HAJ| PIY4l0, @ PEYOB] MpaBa Ha YyXi pedi HaJIaloTh 0Cco01 JIHIIe 00-
MEKEHe TaHyBaHHs’, IO TOJI 3aBaXka€ MPABOBIM HAYIll Ta 3aKOHOMABCTBY PO3TIISAIATH MIPABO BIACHOCTI SIK 3arajib-
HE MOHATTA 0 BiHOMICHHIO 10 PEYOBUX IIpaB HA Uy>Ki pedi, AKi, IO CyTi, i BIATBOPIOIOTH B 001 OKpeMi IpaBOMOY-
HOCTI BJIACHHKA?

Hacnigkyn Takux BHCHOBKIB HE MOIJIM HE IO3HAYUTHCS aHI HAa TEOpii IMBIIBHOIO IpaBa, /€ KUIBKICTh
I[OCJ'IiZ[)KCHL npasa BJIACHOCT1 HE3PIBHAHHO OiNblIa MOPIBHAHO 3 JOCHIIKEHHSAM PEUyOBOro MpaBa, aHi Ha 3aKOHO-
TABCTBI, I¢ IUBLIFHE 3aKOHOJABCTBO HEMAE PO3ALTY npo 3arajibHi II0JI0KCHHI PO PEYOBE NPABO, a CaMa NPaBoBa
KaTeropist 3akOHO/[aB40 He Bu3Ha4yeHa. ITokasoso, ane i B Himerpkomy, Hi y DpaHIly3pKoMy IMBUTBHHX KOJCKCAX,
sSIK1 OpaJIics 32 OCHOBY IIPpH pO3poOIli IUBUTFHUX KOJEKCIB 0araTbox KpaiH CBITY, TAKOTO PO3/iNy, Ha JKaJb, HEMAE.
Hemae BU3HauUEHHS PEYOBOTO MpaBa i B aHIIOCAKCOHCHKIN MPaBOBil cHcTeMi, A€ yci BiJoMi KOHTHHEHTAIBHINA CHC-
TeMi PevoBi MpaBa PO3MIAAAIOTHCSA Yepe3 MPU3MY HOHATTS MpaBa BIACHOCTI.

[IpuxiiagoM migMiHU [IPaBOM BJIACHOCTI KaTeropii «pedoBe MpaBo» B HaIIli BITYM3HAHIN icTOPil MOXe OyTH
JOCBIJ] paJIsSTHCHKOTO MUHYIIOTO, Kouu y L{uBinsHOMY Komekei YPCP 1963 p. yce pedoBe mpaBo OyIto mpeacTaBIeHO
JIMIIE TTPaBOM BJIACHOCTI, IO Ha ()OHI MPOXOJIOJHOTO CTABJICHHS TOMIIIHLOI 0(imiiHOT IPaBOBOI TOKTPUHH J0 pe-
YOBOTO IMpaBa sIK 3alI03MYSHHS 3 OyprKya3HOTO MpaBa BUTIISIANO ILIKOM 3aKOHOMIPHUM.

BrimM, mpaBo BIaCHOCTI, Ha Hallle IEPEKOHAHHS, He TIOBUHHO MIAMIHITH cO00I0 pedoBe MpaBo. 3araibHa mpa-
BOBa Kareropisi Mmae OyTu abcTparoBaHa BiJl Oyab-SKOTO peXHMY MPUCBOEHHS, 1HAKIIIE BOHA BTPadyae CBOE POIOBE
3Ha4YEHHS 1 epecTae BUKOHYBaTH KBalli(hiKyouy (yHKIiI0 BUSHaUE€HHS Cy0’ €KTUBHOTO IpaBa sIK PEYOBOTO.

[Ipu BCit abcomoTH3aIIT TOTEHITially PEI0BOTO IIpaBa Y IpaBi BIACHOCTi, OCTAHHEOMY B TOH K€ Yac sIK OKpe-
MOMY PEXHMY NPUBIACHEHHS B PEaTbHOMY XXHUTTI TOBOJUTHCS CTHKATHCA 3 Pi3HOTO POAY 3aKOHONABIMMH OOMe-
KEHHSIMH PEYOBOTO-TIPABOBOTO ITOTEHITIay, & TOMY Ha MPAKTHIII IPaBO BIACHOCTI HE MOXKE BiZOOpa3WTH BCE PO3-
MaiTTs IIPUPOIU PEUOBOIO IIpaBa.

Po3merxyBaHHS MPaBOBUX KaTeropii «pedoBe MpaBo» i «IPaBO BIACHOCTI» YMOBHO Mae€ BifOyBaTHCA IO JiHi{
Teopii Ta npakTuku. [IoHATTA peyoBoro mpasa — Iie, MEPII 3a BCE, TEOPETHUYHA MO3ULIs, 110 Ja€ MOXKIHUBICTh Ha
MPaKTHIII BUSBILITH Pi3HI pEYOBO-IIPABOBI PEXKUMH y BUIIISIAIL, 30KpeMa, OKPEMIX BHIIB pedOBUX mpas. [IpaBo Biac-
HOCTI, 3 IHIIIOTO OOKY, Ma€ MepeayciM MPaKTUIHUN BUMIp, € THM PEUOBO-IIPABOBUM PEKUMOM IPUCBOEHHS, Y KO-
My HOTEHIliaJl PeY0BOTO MPaBa PO3KPUBAETHCS HAWOUIBIN TIOBHO, ajie HE BCeOIUHO, 30KpeMa, depe3 3aKOHOIaBdi 00-
MEXEHHS, peuoBi ITpaBa Ha 00’ €KT iHIINX 0ci0 Ta iHIIe.

[IpaBo BiacHOCTI, 3a3Ha4aB . [lokpoBchkHii, TOAIOHE MPYKKHI, 110 TparHe BUPIBHATHUCA Y BECh CBiH picCT, aje
HIKOJIM IIHOTO MOBHOIO Mipor0 3po0uTH He Moxke. Ha Hiil 3aBxau JieskaTh Ti Y 1HII THPI, M0 CTUCKAIOTh ii. Takux
TUp MOXke OyTH OiJIbIlle YW MEHIIIE, aJie BOHU 3aBX/IH € 1 X KUIBKICTB 1 IKICTh HE MOKYTh HE BIUTMBATH Ha caMui xa-
pakTep TIpaBa BIACHOCTIS. Y MpaBi BIACHOCTI, TAKUM YWHOM, IMOTPIOHO OaYMTH MEpeaycCiM OIWH 3 MPABOBUX pe-
XHMMIB MaifHa, y pe40oBOMY INpaBi — KBai(iKyI0dy 03HAKy PEIOBHOCTI IMBUIEHUX IIPaB Ta iHTEPECIB.

VY 11b0My KOHTEKCTi OMHJIKOBHM BBakaeMO OyJb-sKi CIIpoOU iHKOPIIOPYBATH YSBICHHS MPO MPaBO BIACHOCTI
SIK TTPO HaHOUTBII aOCOIOTHE pevOBe MPaBo y AediHilliI0 MPaBOBOi KaTeropii pe4oBOro npasa K To, IPUMIpOM, IPo-
MOHYeThest 3pobutn y Pocilichkiit Denepariii B paMKax 3alporoHOBaHOI KOHIIEIT pe)opMyBaHHS [IMBIIBHOTO 3a-
KOHOZABCTBA. Y KOHIICMIIil, 30KpeMa, PEIOBE MPABO BH3HAYAECTHCS K MOXKIIUBICTE 0cOOM Oe3MocepeHb0 MaHyBaTh
HaJI pIY4I0 UM IHIIMM 00’ €KTOM PEYOBOTO IMpaBa, 3MiHCHIOIYN MPABOMOYHOCTI BOJIOMIHHS, KOPUCTYBAHHS 1 PO3IIO-
PSAIKEHHS HEl0 pa3oM a00 OKPEeMO B MeKaX, BCTAHOBJIICHHX IMBLIEHUM Komekcomd.

Taky ne¢iHinio pedyoBOro mpana, Ha Hally TyMKY, HE MOXKHA BBa)KaTH BAJNOI0 IMPUHANMHI 3 AEKUJIBKOX IPH-
yyH. [lo-nepie, He MOXKHA MIATPUMYBATH IPAarHEHHS aBTOPIB MPOIO3UIIi] TPUB’A3aTH PEYOBE MPaBO A0 Tpiau mpa-
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BOMOYHOCTEH BJIACHUKA — BOJIOMIHHSI, KOPUCTYBAaHHS Ta PO3MOPsKEeHHs. Takuil miaxin 3HOBY X TaKH IIOBEPTA€ HAC
JI0 IPOOJIEMaTHKHY CITiBBiIHOIIEHHS pEYOBOTO IpaBa 3 MPaBOM BIACHOCTI, /Ie POIOBA KATEropisi «pedoBe IIPaBoy» IO
CYTi IPUPIBHIOETHCS 10 BUIOBOTO MOHATTSA, AKUM IIPABO BIACHOCTI i BUCTYIAE IO BIJHOIICHHIO O PEYOBOIO Mpa-
Ba. 3 1HIIOTo OOKY, MPHB’A3Ka MOHATTSA PEYOBOTO MpaBa 0 TpiaJu NPaBOMOYHOCTEH BIaCHUKA aBTOMaTUYHO TOIIH-
PIO€ Ha pedoBe MPaBo W 1HINY MPOOJIEMAaTHKY IpaBa BIACHOCTI — MpoOaeMy HOTOo 3MICTy. Y FOpUAMYHIN HayIli, SK
BIJIOMO, BK€ JJABHO BEJCThCS JUCKYCIs PO HEOOXITHICTh TOTIOBHEHHSI TPiad MPAaBOMOYHOCTEH 1HITUMHE CKJIaI0BH-
MU — HaIIPHUKIIA, YIPABITiHHSM.

I, HapemnTi, IpH BU3HAYCHHI PEYOBOTO IIPaBa HEOOX1THO YCBIIOMITIOBATH Ty POJIb, Ky 33 CBOIM IIPU3HAYCHHIM
Ma€ BUKOHYBaTH POJOBa MPaBOBa KaTeropis Ha BiIMIHHY BiJ BUA0BOI. BuaoBe 1ie JnIe OKpeMHuid BUIIAAO0K MPOSBY
POIOBOTO SIBUIIIA, @ BIATAK I1iJIe HE MOXKE BU3HAYATHUC JIMILIE Yepe3 HOTro YacTUHY, 1HAKILIE TaKe BU3HAUEHHS 3aBKIH
Oyzne HenoBHUM. [IpakTHYHMIA BUMIp POIOBOTO TMOHATTS 3yMOBIIIOE (POKYC Ha KBaTI(PIKYIOUOMY KpPHTEPil peUuoBHX
MpaB 3 METOIO BiJOOpaKEHHS Yy MPaBi YChOr0 MOTSHIIIHHO MOXKIIMBOTO CIIEKTPY OCTaHHIX. Bix BU3HAaYeHHS pOMOBOI
Kateropii, B KiHIIEBOMY IiJICYMKY, Oyzie 3ajexxaru GopMar CHCTEMAaTHKH PEYOBOTO IMpaBa y 3aKOHONABCTBI. | Tyt
MaeMoO JaTé coOi BIINOBiAb HE TUIBKH HA TE, SKMM YMHOM Oyne 3miiCHIOBaTHCS (OPMYBAHHS CUCTEMH PEUOBHX
IpaB, a i 10 caMe Mae 3aXUINATUCS] HOPMAaMU PEUOBOTO MpaBa?

BusHaueHHs pooBoi Kareropii «pedoBe MpaBo», Ha Hallle IEPEeKOHaHHs, Ma€ BiIOyBaTuCs HE Yepe3 MpUB’A3-
Ky IIbOTO TOHATTS IO IMOHATTA Cy0’€KTHBHOTO IIpaBa. 3a TAKOKI CXEMOIO MOTPiOHO OyayBaTh JIHMIIE CHCTEMY
Cy0’€KTHBHHX PEUOBHX IIPaB, TOII SK CHCTEMa PEUOBOTO IPaBa 3a CBOIM POJOBHM IPH3HAUYCHHSM MTOBHHHA 3a0e3-
MeYyBaTy BUKOHAHHS {HIIOI 01601 BAXKIIMBOI IS TpaBa (yHKIIT — 3aXUCT HE TUTBKU IUBUIEHUX MTPaB, a i 3aKOHHUX
iHTepeciB. Sk 6aunmo, 6a3uc i GopMyBaHHS CHCTEMAaTHKH PEUOBHX MPAB Ta CHCTEMHU PEYOBOTO NpaBa B 000X BHU-
najKax pi3HUH, 10 3BUYAIHO HE MOXKE HEe BPaxOBYBaTHCS IPU BU3HAYEHHI PEYOBOIO MpaBa K 3arajibHONPaBOBO1 Ta
POIOBOT KaTeropii.

To#i, XTO BHBYA€E MPaBo, Ka3aB JaBHOPUMCHKHUN IOPHUCT YJbITiaH, 3aBXKIH Ma€ I1aM’sITaTH 3BIIKHA HMOXOAUTDH
CJIOBO «1paBoy (jus). BoHo oTpumano cBoro Ha3By BiJl «mpaBocyasn» (justitia)!0. [oTOBHUM MpH3HAYEHHSAM OCTaH-
HBOTO, SIK BIJIOMO, € 3aXHUCT, a BIATAK, 1 3MIiCT peUOBOTO TpaBa K POJOBOI Kareropii, Ha HaIIy JyMKY, TpeOa BU3Ha-
YaTH caMe uepe3 po3yMiHHA rooBHOI (PyHKIIT IpaBa — 3aXUCT LUBUIBHHUX IIPaB Ta IHTEPECIB.

S0 MU BU3HAUa€EMO pedyoBe MPABO SK MaHYBaHHS HaJ 00’ €KTOM, TO Ma€MO 3BEPHYTH yBary, U0 MaHyBaHHS
HaJ 00’€KTOM HACITIpaBIi MOXKe 3IificHIOBaTUCS ab0 1Mo (akTy, TOOTO 63 HAsIBHOTO B 0COOM CYO’€KTHBHOTO MpaBa
Ha 00’€KT, ab0 I10 mpaBy, TOOTO Ha IMiACTaBi Cy0’ €KTUBHOTO MpaBa Ha MAaHYBaHHS, 3aKPIIUICHOTO 32 0CO00I0 Y BCTa-
HOBIICHOMY 3aKOHOJIaBCTBOM TOPSIIIKY. [IepeBaru noeqHaHHs y 3aKOHOABCTBI 000X miaxoniB odeBuaHi. Hemapma, y
BHIIAJKY 3 BOJOAIHHAM P. lepiHT Bif3HauaB, 11O 3aXKMCT BOJIOMIHHS MO (haKTy HIKOJIHM HE MiAJaBaBCs CEPHO3ZHUM
CyMHiBaM, OJTHaK 1 €JHOCTI B TIOIVISIaX HA MiJCTaBH TaKOTO 3aXUCTY TaKOXK HE BiAMIYaeTbCs!l.

Came ToMy B TUTAaHHI 3aKOHOABUOTO 3aKPIMJICHHS MOXIIMBOCTI 3aXUCTY MO (haKTy FOJIOBHOIO MPOOIEMOIO AT
TeOopii peHoBOro MpaBa MPOTATOM AEKIIBKOX CTOJITH OYIIO0 1 3aJIUILIAETHCS HE OOIPYHTYBaHHS JOLLIBHOCTI TAKOTO KPO-
Ky, a CKJIaJHICTh Y 3HAMICHHI JOCTATHIX BarOMUX apryMEHTIB, 30aTHUX IPHUMHUPUTH HIOWTO HETIPUMHUPEHHI MpPO-
TUPIYYS, sIKI HEMUHYYE 3’ SIBIITIOTHCSI Y BXKe BUOYIyBaHIl CHCTEMI ITpaBa 1 MOXKYTh IPUBECTH J0 11 po30aaHCyBaHHS.

Taknit KPOK IIEBHOIO MipOIO MOXKHA ITOPIBHATH 3 XipypridHOIO OIepalli€ro, KON Xipypr AJIs BiTHOBICHHS BTpa-
YEHUX MOXKIIMBOCTEH OpraHi3My JIOAMHH 1HOJI BUMYIICHHUH IITH Ha IMIUIAHTALIIO Yy>KOPITHOTO Tila. 3BUYaHHO,
OpraHi3M JIIOIWHH, HE3BaXKAIOUH, B KIHIIEBOMY IiJICYMKY, HA KOPHCHUI Pe3ylbTaT TaKoi Jii, BUNHSE LIbOMY MIEBHUI
CYIIPOTHB, X A0 BiaropraeHHs. ll{ocs monibHe BinOyBaeThcs 1 Ha piBHI NPAaBOBOI HAYKH IIPU CIpoOi BBEIEHHS y 3a-
KOHOZABCTBO 3aXUCTy HOPMaMH{ PEUOBOTO IpaBa (GaKTUIHOTO MaHyBaHHSA. MeTa Ta JOUUTBHICTD TAKOTO KPOKY HiOH-
TO BCIM 3p0O3yMiJia — 3MIIIHEHHSI IPABOBOTO MOPSIKY, 30epekeHHs (PaKTHYHOTO CTaHy peduei, HeoOXiqHe TOTIOBHEH-
Hs 3aXHCTY BIACHOCTI Tomo!2. IIpoTe HayKoBe 0GIPyHTYBaHHS TaKOro CI/IM6103y, a camMe 3aXHCTy Ha PiBHI MPaBOBOi
CHCTEMH i Cy0’€KTHBHOTO MpaBa, i (aKTy, i J0CI 3aTHIIAETECS aXIIECOBOKO I’ ATOKO TEOPii pedOBOro MpaBa.

I nmificHo, TpW 3axuCTi MaHyBaHHS MO (aKTy CTBOPIOETHCSA BPAXKEHHA, IO MPaBO TUM CaMHM HaueOTO BTOp-
raeThCsl y HENPUTAMaHHY iif chepy — 30Hy dakTHIHKX BiHOCHH. O1HAK, HaCHpaBI[i Take Oa4eHHs € TOBEPXOBHM.
Crnipasa B TOMY, L0 B CyI0BOMY IPOLECI 3aXUCTY MA€ Mi/UIATaTH He Oy[b-siKuii (akT-naHyBaHHs, a JTHIIE TOi (aKT,
SIKOMY iHIIIA CTOPOHA TPOLECY HE 3MOKE MPOTHCTABUTH CBOE NMPABO HA MAHYBAHHS 1 32 YMOBH, III0 TaKe MaHyBaHHS
1o (pakTy Ma€e IEPBUHHMIA XapakTep M0 BiJHOMICHHIO J0 (GaKTHYHOTO MTAHYBaHHSA 1HIIOT CTOPOHH. 32 IUX YMOB, BH-
XOJSIYM 3 KOHKPETHUX OOCTAaBUH CIIPaBH, Cy[ Yy MeKaX HaJaHUX HOMY IOBHOBa)X€Hb, AII0YM BiAMOBIIHO A0 Tpe-
3yMIILii JIACHOCTI PEYOBOro MpaBa, MOXKE JIETITUMI3yBaTH (aKT MaHyBaHHA 1 MPUIATH HOMY B paMKaxX CyIOBOTO
MPOoIIeCy CcTaTyc cy0’€KTUBHOTO MpaBa, ajie He M0 BiIHONICHHIO JI0 YCiX 1HIIMX Cy0’€KTIB MpaBa, a BiJIHOCHO 1HIIOI
CTOPOHU CYHOBOTO CIIOPY.

Koxne cy0’eKTHBHE MPaBo, K BiIOMO, MOXe OyTH OXapaKTepU30BaHO ABOMa 0OCTaBHHAMU: (PaKTOM Ta HOTo
JIeTiITUMI3aIli€r0 Ha PiBHI IIpaBa. 3 MbOTO MPHUBOLY JOPEYHO Tocnarucs Ha ciioBa C. MypoMiieBa, sIKHiA, 30KpeMa, 3a-
3HauaB, IO SIKIIO 3 IpaBa BIACHOCTI MPUOpATU yce Te, [0 BHECEHO A0 HHOTO IOPUANIHUM 3aXHCTOM, TO 3QJIUIIKOM
Oyzne nuie dpaxTuyHi BigHOCHHH!3. OTOX, U CBOTO 3aXHCTy (DakT Mae NePETBOPUTHCS Y cy0’eKTUBHE IIPaBO, TOO-
TO MpoiiTH mpolec Jeritumizanii. OcTaHHii Moxe 3a0e3neuyBaTiCs Ha PiBHI CYI0BO1 I'JIKM BJIaJH, B MEXaX MOBHO-
Ba)kKeHb HAJaHUX CYIY.

Po3msinaroun crip mo CyTi, Cyl y CBOEMY PillleHHI MO0 JIETiTHMI3amii (pakTy maHyBaHHS Nepe 1HIIOK CTO-
POHOIO CIIOPY MAaE BUXOIUTH 3 TOTO, III0 0c00a, sika MEPBiCHO 3/IiHCHIOBaNA ()aKTHYHE NaHyBaHHS HAJl 00’ €KTOM MO-
K€ MaTH Ha II¢ 3aKOHHI IiICTaBH, a BITAK IIPUIYCKA€ThC ii MpaBO BUMAraTy 3 00Ky JepskaBH BiAIOBIAHUI 3aXHCT
BiJ] Ti€l ocoOu, sIKa 3a3iXHyia Ha il MaHyBaHHs Oe3 HAsBHOTO Yy Hel Ha Iie cy0’€KTHBHOIO IIpaBa.
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Jleritumisytoun ¢axT-maHyBaHHs, CyJ THM CaMUM IpHaae GaKTHIHUM BiTHOCHHAM IT0 TAHYBaHHIO IPAaBOBUI
CTaTyC, PO3MIJAl04H iX K IPABOBI B KOXKHOMY KOHKPETHOMY BUIIJKy CIIOpPY JI0 THX Hip, TIOKH CIIip 00 00’ €KTa
MaHyBaHHS HE BUHUKHE 3 0C00010, IKa Ma€ HA TAaHyBaHHS BiAMOBigHE Cy0’€KTHBHE MPABO, a TOMY J0 (PaKTHIHOTO
MIAaHYBaHHS CyJ BXE HE 3MOXKE 3aCTOCYBATH ITPE3yMIIIIIO AiHCHOCTI pedoBoro mpara. TyT Mae misSTH BXe iHIIE mpa-
BUJIO — IIepeBara MeTiTOpHOTO 3aXUCTy HaJl OCECOPHUM, Cy0’€KTUBHOTIO IpaBa Haj (hakToM.

CrpaBeIHBOCTI 3apamy, BiI3HAYNMO, IO OOTPYHTOBYBaHHS BBEJICHHS Y 3aKOHOIABCTBO IO3HUIIIT IIOAO 3aXU-
CTy TIaHyBaHHSI 110 (PaKTy MOXe BifOyBaTHCS HE JIMIIE B CUCTEMI KoopAauHAT (akT — cyd’exTuBHE mpaBo. CKaximo,
B KOHTEKCTi 3aKOHOABCTBa YKpaiHH, BapToO 3rajiard, mo L{MBiNbHUM KOAEKcOM YKpaiHU cepell OCHOBHHUX 3acaj
[UBLITFHOTO 3aKOHOJABCTBA BU3HAYAETHCS MPUHIIHII CYIOBOTO 3aXHCTy HE JIMIIEC UBLUIFHOTO MPaBa, a i HUBITEHOTO
iHTepecy ct. 314. TepMiH «iHTEpeCy, y CBOIO UEpTy, B IOPHINYHHX AKTaX, BPAXOBYIOUH HOTO €TUMOJIOTIUHE, 3arailb-
HO COLIOJIOTIUHE Ta ICUXONOTiYHE 3HAUCHHS, BKUBAETHCS Y HMIMPOKOMY UM BY3bKOMY 3HA4YEHHI K caMOCTilHUIt
00’€KT TIPABOBIAHOCUH. Y NIMPOKOMY CEHCI iHTepecC SK 00’ €KT 3aXUCTY MOETHAHUH 3 BIAMOBIAHUM CY0’ €KTHBHUM
MPaBoOM, a BiITaK Yepe3 3aXKMCT OCTAHHBOTO 1 3aXUIIAEThCA. Y By3bKOMY PO3YMiHHI iHTepec nepedyBae BUKIFOYHO Y
JIOT1YHO-CMUCIIOBOMY 3B’SI3Ky i3 Cy0’€KTHBHUMH IpaBaMu, ajie NpsIMO HUMU HE OIOCEPEAKOBY€EThCS, TOOTO BUXO-
JIUTh 32 MeX1 ocTaHHIX!5. B 1ipoMy craryci iHTepec 1 BUCTYTIA€ SIK CAMOCTIHHUIA 00’ €KT CYIOBOTO 3aXHUCTY, 4epes 3a-
XHCT SIKOTO, JIO Pevi, BiI0yBa€ThCS 3aXHUCT 1CHyf0qoro (hakTHYHOTO CTaHy, TOOTO (baKTy, a He cy0’eKTHBHOTO IpaBa.

TakuM 4MHOM, BACHOBKOM 3 HABE/ICHHX BHIIE MIPKYBaHb MOsKe Oy TH IIPOMO3HILiS 100 BBEJCHHA y AChiHILi0
pedoBoro mpaBa (paKTUIHOI ITO3UII, 30aTHOI PO3IIMPHUTH 3MICTOBHY CYTHICTP IIi€i IIPaBOBOI Kareropii, 3abe3nedn-
TH 3aXHUCT y cepi peuoBOro npasa He TIIBKH Cy0 €KTHBHOTO IpaBa, a i GakTUIHOTO MaHyBaHHA. [IeBHUM MpHKia-
JIOM B LIbOMY CeHci Moke BUCTynaTu LluBinbHuil konekc HiMeuunHu, e mpaBoBa MO3HULIs BOJOAIHHS K (akTy Oy-
JIa BBEICHA B CHCTEMY PEUOBOTO TpaBa y KHH31 3 «PedoBe mpaBoy.

Pazom 3 TnM, BBa)KaEMO 32 HEOOX1THUM 3BEPHYTH ysary ¥ Ha 1HIIMH aCHIeKT OMUCAHOL HpO6HeMaTI/IKI/I B ropu-
AW TiTepaTypi, NPUMIPOM, 3aXHCT 10 (aKTy 3a3BHYail MPUB’A3YIOTH 0 HPOOIEMATHKY BONOIHHS — caMe Lei
IHCTHUTYT _PO3TISIAIOT JIBOSKO: 1 5K npaso, i sk ¢axT. Ha Hamry mymKy, A7isl pe4oBOTO IIpaBa TaKHi PaKypc 3aHaITo
3BYXXKCHUH, 1 X04a BOJOMIHHS € HEB1l'€MHOIO CKJIQI0OBOIO OYIb-SKOTO PEXXHUMY IPUCBOEHHS 00’ €KTa, IPOTE ITOCECOP-
HHUM 3aXHCTOM BOJIOAIHHS HE BUPIIIYEThCSA YBECh CIIEKTP MOMKIMBUX CIIPHUM CHUTYyalLil IpH 31iliCHEHHI TaHyBaHHS
Hax 00’exToM. CKaxiMo, SIKIIO MOBa 3ai/ie PO MEPEIIKOIKaHHI (PaKTHIHOMY KOPHCTYBAaHHIO 00 €KTOM, TO 3BH-
JaifHO, 1[0 TOCECOPHUI 3aXMCT BOJIOAIHHS HE 3HIMITh MiXXK KOH(UIIKTYIOUMMH CTOpPOHaMH yci ix cynepeukn. HapiTh
Ha piBHI 3aXHUCTy Cy0 €KTHUBHOTO IpaBa 3aKOHOJABCTBOM Iepen0a4aeThCsl MOXKIMBICTh TIOAaHHS HE TiIbKHU BiHIH-
KaIliifHOTO, a i HeraTopHoro mo30By. OTOX, TOW caMUii MiAXiA, HA HAITy AYMKY, Ma€ CIIPallbOBYBATH i IIPH 3aXHCTI
o daxry. [HmmMu coBamu, 10 3aXUCTy 10 (HaKTy y cepi pedoBoro mpasa HEOOXiTHO MiAXOIUTH OLITBIT KOMITIECKC-
HO, 13 PO3yMIiHHSAM POOBOI0 3HAYEHHS CaMOI'0 PEUOBOTO MpaBa Il YCiX H0ro BUIOBUX Pi3HOBUIIB, @ TOMY (paKTHU-
Ha Ta MpaBoBa MO3MIIi] 3MICTy pEYOBOT0 MpaBa y HOro cy0’eKTUBHOMY CEHCI MalOTh OYTH BiOOpaXkeHi He JIUIIE Ha
PiBHI iHCTHTYTY BOJIOMIHHS, & i B3araii Ha piBHI PEYOBOTO IIpaBa SIK TAKOTO.

3a cBo€ro cyTTiO, HaronomyBaB C. MypomueB, (pakTuyni Ta mpaBoBi BiAHOCHMHM onHakoBi. [lepexin omHux
BIJTHOCHH B iHIII 3yMOBIICHO JIMIIIEC HAIIAM IOPHIMYHUM VSIBICHHSIM MPAKTHYHOI PalliOHANEHOCTI TAKOTO KPOKY. Y
BUKJIFOYEHHI Oaratsox (akTiB i3 30HM KoMIeTeHIii opucnpynernii C. MypomieB 6adiB BEIUKy TOMHIKY OCTaH-
HBO{16. OIHaK, YMOBHICTb MOy BIIHOCHH Ha ()aKTHYHI Ta PaBOBi, HACTIPaB/i, PO3KPUBAE IJIsl MPABOBOIT HAYKHU Be-
TuKi ropu3oHTH. OOTPYHTYBABIIH AOIITBHICT IEBHIX IIPABOBHUX 3MiH, MAEMO MOXKIIMBOCTI IX T€HEPYBATH y MPaBO-
BE TIOJIE.

OTox, MUTAaHH BU3HAYCHHS TOTO, IO € PEYOBHM IPABOM Y CY0’€KTMBHOMY CEHCI, a BIATAK 1 TOTO, IO MOXKE
Ti/IMaaTh T IPABOBHH 3aXHCT HOPM PEYOBOTO IpaBa — MEPEAYCIM € MATAHHAM MEHTalbHOCTI, YCBIZ[OMJ'IGHHﬂ
MPaKTHYHOTO 3HAYEHHS U CYCITITECTBA Ta 3aKOHOAABIIS TOTO 3MICTY, SIKHH BKJIQIA€THCS B I IMPaBOBUIl TEPMiH.
Bucsitienns y aedininii pedoBoro mpasa y ioro cy0’eKTUBHOMY 3HaueHHI ()aKTHUHOI Ta MPaBOBOI MO3HULIIH, 3BH-
qaifHO Oyne MaTH HOBaTOPCHKHU XapaKTep 3 TOUYKH 30py CYYacHOTO IUBLIFHOTO 3aKOHOIABCTBA YKpaiHU, a TOMY
KPUTHYHUX OIIIHOK TaKOTO KPOKY, Ha HaIly AYMKY, HE YHUKHYTH. MK THM, BBaXXa€MO, II0 SKIIO PEIOBE IIPABO y
Cy0’€KTHBHOMY CEHC1 PO3MISAATH uepe3 NMpU3My iHTepecy, 0 Mae€ MiJUIAraTH 3axXUcTy, TO 3alpOIOHOBaHA KOH-
ETisl BU3HAYEHHS PEIOBOTO MIPpaBa MOXKE I[LIKOM TapMOHIHHO BITUCATHCS Yy YHHHE 3aKOHOAABCTBO YKpaiHu, Ie ca-
MOIO JIepKaBOIO TapaHTYETHCS CY[JOBUI 3aXUCT IMBIIBHUX NPaB Ta iHTepeciB. Y Oynb-sIKoMy pasi, y mil cuTyarii,
MaOyTh, JOPEUHO JOCIYXaTUCS CIIiB JABHBOPHMCBHKOTO 0pHcTa Mapuenia, ikuil Bii3HauaBs, 1[0 HaBiTh AKIIO 3 TO-
T0, III0 BITHOCHUTHCS [0 3aKOHY HIYOTO HE Ma€ 3MiHIOBAaTUCS JIETKO, Pa3oM 3 THUM, TaM J€ X 3MiH SBHO BHMarae
CIIPaBENTUBICTh, TAKMM 3MiHaM HeoOxigHo cipustu (Dig 50.17.183)17.

I HaocTaHOK, y 3aKOHOAABCTBI, Ha HAIll OIS, PEYOBE [IPABO MAa€ BU3HAUATUCS K y3arajJbHIOI0YE IOHSTTS 110
BIJTHOIIICHHIO [I0 YCiX BUMAIKIB 3aXHUCTy MMaHyBaHHS HaJ 00’€KTOM. [HIMMU ciioBaMu, y cy0’€KTHBHOMY CEHCI pe-
YOBE NPABO MA€ MICTUTH B c001 (QaKTHUHUHA Ta IPABOBHUI PiBHI, a TAKOXK IITYYHO HE 3BY)KYBaTHCS IO OKPEMHUX Ho-
ro pi3HOBUJIB, 30KpeMa, IIpaBa BIACHOCTI MIJSIXOM NepepaxyBaHHs TpiaJu MPaBOMOYHOCTEN BIACHUKA.
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Pe3rome

Hanane HaykoBe 0OIpyHTYBaHHS aBTOPCHKOTO OaueHHs 3MICTy KaTeropii «pedoBe IpaBo» y 3aKOHOIABCTBI YKpalHU.
KunrouoBi ciioBa: pedoBe npaBo, IpaBo BIACHOCTI, Cy0’€KTHBHE IPABO, IHTEPEC, 3aXHCT.

Pe3tome

IIpenocTaBneHo HayuHOE 000CHOBAHHE aBTOPCKOTO BUAEHUS COJEPKAHUS KaTETOPUH «BEIHOE IIPAaBO» B 3aKOHOAATENILCTBE YK-
pauHBbIL.
KunroueBble c10Ba: BeniHoe MpaBo, IPaBo COOCTBEHHOCTH, CYOBEKTHBHOE TIPAaBO, HHTEPEC, 3aIMUTA.

Summary

The views and opinions expressed in this article reflect the authors’ point of view on the content of a category of «property rights»
which should be in the legislation of Ukraine.
Key words: property rights, subjective right, interest, protection.
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O. C. XAPYEHKO

Onecsi CmenaHieHa Xap4eHKo, kaHOudam ropuduy-
Hux Hayk, doueHm Kuiecbko20 yHigepcumemy rpasa
HAH YkpaiHu

A0 NUTAHHSA 3AKPIMNIEHHA HALIOHATI3ALLT Y 3AKOHOOABCTBI YKPAIHU

Y nepioa 3HaxomkeHHs Ykpainu y ckiani CPCP ictopudHO 0CHOBHUM CHIOCOOOM BCTAHOBJICHHS MAHYIOUOTO
COLIIaJIICTUYHOTO THITY BJIACHOCTI, 110 y CBiii yac 3aTBEpPAMBCS B HaIlil KpaiHi B pe3ynbrari JKoBTHEBO1 peBoIoLii,
cTaJla came HamioHamizamis. HarioHanizanis Mae 3actocyBaHHsS y 0ararbox KpaiHax cBiTy. Hacammepen, me cro-
CYETHCSI THX Tay3ed abo BUPOOHHUIITB, 110 BUMATrar0Th JJOBITOCTPOKOBHX BKJIAJICHb YH MOCTPAXKIAIH BiJl CTHXIHHO-
ro Juxa, abo MPOCTO CTaIH HepeHTAOSIbHUMU, y TOW Yac SK y CyCIJIbCTBA € HEOOXiAHICTh B 1X mpoaykuii abo B
pasi, AKIIo iX iCHYBaHHS JI03BOJISIE MATH BEIIMKY KiTBKICTh pOOOYHX MicCIIb!.

[MuTanHs mpaBa BIACHOCTI, 30KpeMa HOro MPUIMHEHHS, OYJH 1 € IPeAMETOM JAOCTIIKeHHS HU3KH BYCHUX, Ta-
kux sk O. B. I3epa, H. C. KySHELIOBa 5. M. llleBuenko, M. B. Illynbra ta 6araro iHIIUX.

B Vkpaiui HanioHanisaris He 3aKpilyicHa y 3aKOHOIABCTBI, ajle 3aKOHOTBOPYa pobOoTa MO0 Ti BIPOBaKCHH
TIPOJIOBXKYETHCS TOCHTE 3HAYHHH HpOMl)KOK yacy. KoxeH i3 p03po6neH1/1x 3aKOHOIPOEKTIB BUKIINKAB HU3KY 3ayBa-
JKEHb 1 Hponomum ajie cama iJies 3aKpiIIeHHsT HaI[lOHATi3aIli1, SIK MiJCTaBH TPUITHHCHHS TpaBa BJIACHOCTI, 3HaXO-
JIUTh CBOTX MPUXMILHUKIB. Tak, mpoekT 3akony Ykpainu «IIpo mopsaok MprUMyCOBOTO BiTUyXEeHHS 00’ €KTIB MpaBa
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