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I aw s

W/EB-CAIZT B MEPEXI IHTEPHET
AK OCOB/IMBNW OB'EKT ABTOPCbKOIO MNPABA

HaTania MangaHuk,

KaHanpaT wpPUANYHNX Hayk,

noueHT Kadpegpu npaBa KMiBCbKOro Hauyio-
HanbHOro NiIHIBICTUYHOIO YHIiBepcuUTeTy

MoHATTA nyeb-caiTy
AK 06’eKTa nNpaBa iHTenekKTyanbHOT
BNnacHoCTI

OAVH i3 XapaKTepHUX BUpPasHUKIB dop-
MyBaHHs cycninbcTBa iHopMaLiiHOro Tu-
ny € PyHKLUiOHYBaHHSA iHpopMmaLiliHOT Mepe-
XIi IHTepHeT, CKNajoBoK AKOT BUCTynakwTb
AOMeHHI iMeHa Ta caiTu. NpaBoBUIA pexxum
TaKMX NpaBOBUX KOHCTPYKLiA B OPUANYHIN
LOOKTPUHI, 3aKOHOAABCTBI i NpakTuui nuwe
dhopmMyeTbCcA, WO O0O6YyMOBNOE IiCHYBaHHA
nporanavH y 4iTKOMY pPO3yMiHHI X npaBoBOTl
CYTHOCTIi, YMOB Ta NopAAKY iX 3any4yeHHS [0
LMBiNbHOro obopoTy.

Bu3HavaNbHy TEXHONOTIYHY poONb Yy Mepe-
XXi IHTepHeT Ta 06ymOBNeHe LUM HOpUAnNYHe
3HAYeHHSA BUKOHYE KOHCTPYKLia canTy, LWo
BUMarae opmMyBaHHS 4YiTKUX i HayKoBO 06-
rPyHTOBaHMX MOMOXEHb MPO Lel 06'eKT npa-
BOBOr0 perynoBaHHA. B UuBINiCTUYHIN JOK-
TPUHI i NpaB0O3acTOCOBHIW MpakTuli npo6-
NIeMHUM 3aNLIAETbCA NMUTaHHSA LWoA0 NpasBo-
BOI Npupoaun, ymMOB i MeX LUMBiNbHOro o6opo-
Ty canlTy, WO B ymMOBax HeMoOBHOTU Ta He-
YiTKOCTI cneyianbHOro 3akKoOHOAABCTBa, Bij-
CYTHOCTI ycTaneHoi cyfoBoi, iHLWOI npaBo3a-
CTOCOBHOI MPaKTUKN He CNPUSe NpaBuUibHOMY
Ta O4HOMaHITHOMY BUPILLIEHHIO crnopiB 3 uiel
KaTeropii cnpas.

CaliT y nepeknapgi 3 aHrnaiicbkoi «3ii,e»
o3Havae «ginfaHkKa, micue, micue nepebyBaH-
He». Lle BiANOBIAHNM YMHOM CKOHCTpYyMoOBa-
Ha Ta BnopsagkosBaHa iH(popmauia, Aska pos-
MilLlyETbCA B Mepexi IHTeHeT, mMae
BiAnoBiAHY Ha3BYy (4OMeHHe iM’'f) i BigKpwU-
Ta KopucTyBayaMm Liel Mmepexxi AN BiNbHOro
abo ob6mexxeHoro goctyny. CTOpiHKW canTy
06’eAHaHi CNiNbHOK KOPEeHEeBOI ajpecoto, a
TaKOoXX 3a3BuYall TeMoto, NOTIYHO CTPYKTY-
poto, opopmneHHAM abo aBTopcTBOM [1].

UMHHe 3aKOHOAaBCTBO YKpalHU He Mic-
TUTb YHiBepcanbHOro NoHATTA caiTy (\yeb-
caliiTy), NpnaaTHOro ANs BCiX BUMaAKiB BUKO-
pucTaHHA uiel npasBoBoi KaTteropii. MoHATTA
y/eb-caliTy HOpMaTMBHO BMU3HaA4YaeTbCA NuLLE

ONs uinei BUKOPUCTaHHSA TaKUX iHpopMaL,ii-
HUX pecypciB oraHamm BWKOHaBYOl Bnagw.
BignosigHo go n. 1.3 Mopsagky iHdopmauin-
HOro HanoBHEHHSA Ta TexXHiYHOro 3abesnevyeH-
HA €EAVHOro Be6-nopTany opraHiB BUKOHaBYOI
Bnagn Tta MopagkKy pyHKLUioHYBaHHSA BebG-caii-
TiB OopraHiB BUKOHaBYOl Bfagu, 3aTBepayke-
HOro Hakasom Jep>XKoMiHpopmy YKpaiHu,
[ep>XKoM3B'A3KY Ta iHdopmaTusauii Big
25.11.2002 p. Ne 327/225, Beb-caiiT — cy-
KYMHICTb MporpamMHuX Ta anapaTHUX 3acobis
3 YHiKanbHOWO ajpecolo y Mepexi IHTepHeT
pasom 3 iHhpopmMaLiiHUMK pecypcamu, WO rne-
pebyBatoTb y po3nopsg>KeHHI NeBHOro cy6’'ek-
Ta i 3ab6e3neyyoTb AOCTYN HWPUANYHUX Ta
i3nYHMX 0Ccib 00 LUX iHhopMaLiiHNX pecyp-
ciB Ta iHWIi iHopMayiliHi nocnyru 4yepes me-
pexky IHTepHeT.

BpaxoByoun nonoxXeHHsa 4. 1 cT. 433
LUK YkpaiHn Ta cT. 8 3aKoHY YKpaiHu «I1po
aBTOpPCbKe nMpaBo | CYMiDKHI npasa» Bif
23.12.1993 p. Ne 3792-XIl Beb-caiT y A0K-
TPWHI | NpaB03acTOCOBHI MpaKTuULi 3a3Bu-
Yall BigHOCATbL [0 06'€KTIB npaBa iHTenek-
TyanbHOT BNacHoCTi, a caMe — aBTOPCbKOro
npasa.

Ba>knuBicTb BU3HaHHsA Beb-caliTy 06’€K-
TOM NpaBa iHTe/fleKTyalbHOT BNacHOCTI 06y-
MOB/AeHa PO3yMiHHAM Beb-caliTy K Buay He-
MaTepianbHOro akTuMBY ANA Uine nogaTko-
Boro o6niky. BignosigHo go n. 1.2 cT. 1 3a-
KOHY YKpaiHun «lpo onogaTkyBaHHA Mpu-
6yTKy nignpuemcTtB» Big 28.12.1994 p.
Ne 334/94-BP HemaTepiaibHUMWN aKTuBamu
BM3HAOTbCA 06'EKTW iIHTeNeKTyanbHOI Bnac-
HOCTI, B TOMY 4uCAi NPOMMUCAOBOT BNacHOCTI,
a TakoXX iHWi aHanoriyHi npaBa, BU3HaHi y
nopsagKy, BCTaHOBNEHOMY BignoBigHUM 3a-
KOHOAAaBCTBOM, 06'€KTOM npaBa BacHOCTI
nnaTHMkKa nogaTtky. [pun ubomy 3rigHo 3
nn. 8.1.2 n. 8.1 cT. 8 3aKoHY YKpaiHun «I1po
onofaTkKyBaHHA MNPUOYTKY MiANPUEMCTB»
BUTPaTU Ha npuabaHHA TaKMX aKTUBIB Nifg-
nAaralTb amopTmsauii, fAkKa 34IACHIETbCA
BignosigHo go nn. 8.3.9 n. 8.3 cT. 8 3a3Ha-
yeHoro 3akoHy. 30Kpema BUTpaTu Ha CTBO-
peHHA (NpunabaHHA) HemaTepiaibHOro akTu-
BY aMOpPTU3YIOTbCA 3 BUKOPUCTaHHAM nNps-
MOMNiHiIAiHOro meToay, 3a AKUM HemaTepianb-
HUA aKTMB aMOpPTU3YETLCA PIBHMMU 4YacTu-
HamMun, BUXOA4SAYM 3 AiOT0 NMepBiCHOT BapTOCTI
MPOTAroM MNNaHoOBOro CTPOKY KOPWUCHOFO BU-
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KopucTaHHA (ane He 6inbwe 10 pokiB 6e3ne-
pepBHOI ekcnnyaTauii).

OTxe, Beb-caliT MoOXKe po3rnagartmca sk
BUJ HemaTepianbHOro akTuUBY 3a YyMOBW BU-
3HaHHA TaKoro iHdopMayiiHoro pecypcy
06’€EKTOM npaBa iHTeneKTyanbHOT BNacHOCTI
3rigHO 3 BMMOramu cneyianbHOro 3aKOHO-
LaBcTBa NMpo BiAMNOBIAHWNW 06'€KT iIHTENEKTY-
aNbHOT BNACHOCTI.

Kpim Toro, BuTpatu nnaTHMKa nojaTKy
Ha npugbaHHA Takoro HemaTepianbHOro ak-
TUBY NignAaralTb amopTm3salii y 3a3HayvyeHo-
My BuLLe NOPAAKY 3a YMOBU, SAKLLO AOroBip
Ha CTBOpeHHSA BebG-caliTy Nepeabavae nepexig,
[0 nnaTHMKa nogaTKy — 3aMOBHMKa rnpasa
iHTeneKTyanbHOI BNacHOCTiI (aBTOPCbKOro
rnpasa) Ha LeW Beb-caiT. Tomy B pasi BigcyT-
HOCTi B [0roBopi Ha CTBOpPeHHA nofibHoro
TBOpYOro pe3ynbTaty (Hanpuknag iHTep-
HeT-marasnHy) ymoBUW, sika nepegbdadae rne-
pexifi aBTOpPCbKOro npaBa Ha Beb6-caWT Ao
nnaTHMKa noaaTKy, OCTaHHIili He mMae npasa
Ha lioro amopTm3auilo AK HemaTepianbHOro
akTuBy [2].

HaBepeHe pae nigctaBu Ans BMCHOBKY Mpo
Te, WO B HWPUANYHOMY PO3yMIHHI nNig
naeb-caliToM cnif po3yMmiTU BU3HaHUWM 06'€K-
TOM aBTOPCbLKOro npaBa eneKTPOHHWUA (und-
poBuiA) TBIip, WO iCHYe y BUrNsa4i oavHuUui
BipTyanbHOro MpocTopy, sika CKnagaeTbcs 3
iHTepPHeT-CTOPIHOK (MTi-4OKYMEHTIB), 3MIiCT
SAAKOro CTaHOBWUTb CUCTeMaTu30BaHa CYKyn-
HicTb gaHux (nporpam EOM (eneKTpOHHO-06-
ymcnBanbHUX MawwunH) abo 6a3 gaHUX).

CTpyKTypa canTy

CTPYKTYpPHO caWlT cKnafaeTbCcsA 3 MEeBHOI
KiIbKOCTi CKNagoBux, AAKi B CYKYMNHOCTI 3a-
6e3Meyy0oTb BUKOHAHHSA M0Oro yHKLUioHanb-
HOro nNpusHayeHHA. MiHiManbHW Habip ene-
MeHTIB \¥eb-caiTy (abo Lieb-pecypcy) nepepg-
6ayae HasBHICTb N'ATU IX BUAIB: 1) An3aliH;
2) CTPYKTYypHe piweHHsa; 3) nporpamHe 3a-
6e3nevyeHHs; 4) KOHTEHT; 5) AOMeHHe im’'4.

Awv3zaiiH caiiTy, 9K M0Oro Xyf0>XHE 0hopM-
NIeHHSs, 3aNeXXHOo Bif KOHKpPeTHUX 06CTaBuH
y niTepaTypi BU3HaeTbCA 06'€KTOM aBToOp-
CbKOro npasa, Ha 3pas3oK TBOpY o6pa3oTBoOp-
yoro mucrteyTsa, abo NPOMUCNOBOro 3paska
y BUNaAKy BUKIOYHOT YHIKanbHOCTI Ta ca-
MOL,iIHHOCTiI p03po6aeHOro AnM3aliHepCbKOro
piwweHHA [3].

MporpamHe 3ab6e3neyeHHs BigHeceHe [0
06'€KTIiB aBTOPCbKOro npasa, Xo4ya KOXHa
KOMMIOTEpHa nporpama Bce X 6inbl Habnn-
XKeHa [0 BuMHaxoay abo KOpuUCHOT mogeni,
aHi>X [0 niTepaTypHOro TBOpY.

KoHTeHTOM € iHopMaLiliHO-TEKCTOBE Ha-

MOBHEHHA  nyeb-calTy, fAKe BW3HaETbCH
06’'€KTOM aBTOPCbKOrO MpasBa He3ane>Ho Bif,
3MicTy iH(bopmau,ii, Wo B HbOMY MICTUTbCA.

JomeHHe iM’'a — ue igeHTUdikaTop IHTep-
HeT-pecypcy, 3apeecTpoBaHWi agMiHicTpaTo-
pom Mepexi. [lomeHHe iM’'A He MOBMHHE Nopy-
wyBaTW npaBa BAAaCHWKIB TOProBefbHUX Ma-
POK, WO nonsarae B MoOKNafeHHi Ha BnacHuKa
OOMEHHOro iMeHi 060B’'A3KYy BCTaHOBNEHHSA
HasiBHOCTI 0cCi6, 4uui NnpaBa NopyLlye peecTpa-
i AOMEHHOro iMeHi.

MpaBoBa npupopga \yeb-canty AK
06’€eKTa iHTeneKTyanbHOT BNacHOCTI

B opuaunuHii niTepatypi caiT B Mepexi
IHTepHeT (Aani — caiT) 3a CBOEK 3MICTOBHO-
CTPYKTYPHOI XapaKTepUCTUKOI BU3HAETb-
CS OCHOBHOK OAMHMLE BipTyanbHOro npo-
CTOpy, AKa CKNajaeTbCca 3 HU3KWU billi-goKy-
MeHTIB abo iHTepHeT-CTOPiHOK.

HaBegeHa CTpyKTypa i 3MicT calTy 3Hau-
HOIO Mipoto 06ymMOBNOE 0COBMMBOCTI NpaBo-
BOT CYTHOCTI L€l OPNANYHOT KOHCTPYKLUII. B
L0OKTPUHI | NpaB03acTOCOBHIN NpaKTuyi Big-
CYTHS €AHICTb Y NMNTaHHAX NMPaBoBOl MPUPO-
on \yeb-caiity. Hwmnska BuyeHux (A. Kynpi-
AHoB, C. CypapikoB) BM3HalTb Lueb-caiiTu
0CO6MMBUM CaMOCTIMHUM O06’€KTOM aBTop-
cbKoro npasa [4]. Y uybomy Bunagky snyeb-
CalT po3rnAfaeTbCsa AK eNeKTPOHHUN, und-
poBuMiA TBipP, 3MIiCT AKOro CTaHOBUTb CUCTe-
MaTusoBaHa CYKYMHIiCTb JaHux (nporpam
EOM a6o 6a3 gaHux) [5]. NMpn ubomy ofHO-
YacHO CTBEPAXKYETbLCA MNP0 MNPUMYCTUMICTb
oAHoO4YacHOT HasiBHOCTI BifMoBiAHNX O3HaK W
y biTi-4OKYMEHTIB, OCKiIbKW OCTaHHi 3a
CBOEK NPUPOAOI 6NN3bKI A0 KOMM' IOTEPHUX
nporpam i 6a3 gaHux.

OpfHak Taki pe3ynbTaTu TBOPYOI AiANbHO-
CTi pocnigfHWKa 3asBuyan BigHOCATb A0
06’€EKTIB aBTOPCbKOro npaBa 3 TUX MipKy-
BaHb, U0 wWeb-caiTu BignoBigalwTbL ABOM
OCHOBHMM BMUMOram, BCTaHOBMeHUM 3akKo-
HOM YKpaiHu «[Mpo aBTOpCbKe MnpasBo i Cy-
MiDKHiI mpaBa» WoA0 TakKoro BuAy 06’eKTIB
iHTeneKTyanbHOT BNacHOCTI: OpUriHanbHIiCTb
i BTineHicTb y hopmi, AKYy MOXXYTb cnpuiimMa-
TV iHWIi ocobu. Y 3B'sI3KY 3 UMM CalT (9K 3a-
ranom, Tak i ioro KOMNOHEHTWN) BU3HAOTbCA
06’'€KTOM aBTOPCbKOro rnpaBa (ENeKTPOHHUM,
undposumM TBOpPOM) [6].

Mopsapg i3 po3yMiHHAM caliTy K pe3yib-
TaTty TBOPYOIl, iHTeneKTyanbHOT AiANbHOCTI,
L0 OXOPOHSAETLCA aBTOPCbKMM MNpaBoOM,
okpemi aBTOpu (30Kpema A. Cepro) posrns-
[aloTb CalT Yy KiNbKOX 3HAYEHHAX AK CYyKyn-
HiCTb nporpam ana EOM T1a ak 3MI. Mpwu-
XWUNABHWUKW LbOro nigxody 3BepTaloTb yBary
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Ha Te, WO «...CalWT 3aranomM MOX>XHa po3rns-
4aTn No-pi3HOMY: AKLWO0 6paTn MOro TexHiu-
HY CKnafoBy, TO SK CYKYMHICTb nporpam
onsa EOM a6o 6a3y paHuX, a siKWo poouTu
aKLUEeHT Ha iHjopMauiiHii cknagoBiii caii-
Ty — sk 3MI, xo4a, 3BUYAMNHO, HE KOXHUIA
calT HaneXXuTb A0 uiel KaTeropii» [7].

Be6-caiT € cknageHMm TBOpOM, MNpuTa-
MaHHUM nue IHTepHeTy, 6inbWwicTb pecyp-
CiB AKOr0o MiCTATbCA caMe Ha caiTax, iHWunX
nogibHoro poay cknageHwmx TBopax (30Kpe-
Ma MynbTUMeLINHUX TBOpax).

Y uboMy 3B’'AA3KY aKTyallbHUM € MUTaHHSA
W00 PO3YyMiHHA calTy AK CYKYMHOCTI npo-
rpam ansa EOM. Uu € caliT cucTeMoto TakKux
nporpam? B puagnYHOMY 3Ha4deHHi nipg,
EOM 3a3Buyaii po3ymitoTb 06’'€KTUBHY hop-
My MoAaHHSA CYKYMHOCTiI AaHuX i KomaHg,
npusHavyeHnx ana pyHkuioHyBaHHA EOM Ta
IHWKMUX KOMM'IOTEPHUX MNPUCTPOIB 3 MeToK
OTPUMaHHSA MeBHOro pe3ynbTaTy, BKAKYalo-
4y” NigrotToByi maTepiann, oTpumaHi nig yac
po3pobku nporpamu ana EOM, i nopogxy-
BaHi Helo ayfioBisdyaNibHi BigobpaXkeHs.

3aranom, AKLW,0 aKLUeHT HajaBaTun TexHi4-
Hili cKnaaoBili, caiT MoXke po3rnsagaTucsa K
CYKYMHIiCcTb nporpam agna EOM. Y 3B'A3Ky 3
UMM OKpeMi aBTOPM BU3HalOTb CalT CYKyn-
HicTo nporpam gns EOM, oCKinbKU KOXXHWI
KOMMOHEHT calTy € nporpamot ans EOM,
iHakwWwe oro icHyBaHHSA B uudpoBiii dopmi
6yno 6 Hemo>xxnueum [8].

[o0CnTb NOTIYHUM TaKOX € BUCHOBOK Mpo
Te, WO 3a CBOEK (Pi3NYHOW Ta LPUANYHOLO
npupogow Beb-caTm 6n1M3bKi A0 6a3 gaHUX.
Basa gaHux i cainT malTb 6arato cnifNbHOro
MiX cob6oto. Basa gaHnx ABnsie co6oro 06'eK-
TUBHY (hopmMy nojaHHA Ta opraHisauii cy-
KYMHOCTi AaHuUX (cTaTel, po3paxyHKiB To-
,0), cMCTeMaTM3oBaHMX TakKUM YMHOM, LW,06
BOHW MOrnuM 6yTum 3HangeHi Ta o06pobneHi 3a
ponomoroto EOM. BBaxkaeTbcH, W0 came Ta-
Ky cucTeMaTu3oBaHy CYKYMHICTb fJaHux i
ABnse cobor canT. Ha AyMKYy MPUXUNbHU-
KiB LbOro nigxony, KOMMNEKCHWI po3rnag
caliTy sk 6a3m gaHuUx € Halbinbw nNpaBUb-
HUM 3 TOYKM 30pYy YMHHOrO 3aKOHOJaBCTBa
[9]. Ba3n gaHux i caiT NOEAHYE Te, WO PO3-
MilleHi Ha Beb-caliTi TeKCTW 3a3Bu4Yai Mic-
TATb NOCUNAHHA Ha iHWI iHPopMaLiHi pe-
cypcu, pos3TalioBaHi Ha Tomy camomy abo
iHWomy caiTi. Ha uili nigctaBi B nitepatypi
06I'PYHTOBYETHCA BWUCHOBOK MpO Te, LWO
«...caliTMm € mexaHiamamMu gocTyny [0 cucTe-
MaTun3oBaHol iH(opmayii Ta, 6yayum opwu-
riHabHUMMN, NigNAratTb OXOPOHiI aBTop-
CbKMM MnpaBoM K 6a3n gaHwux» [10].

3 Takum nNigxonoM He MO>XHa MOBHICTHO
norognTnca 3 Taknx ABox Nigctas. Mepl 3a

FLILINGH
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BCe, Bafol TaKol Nno3unuii € Te WO BOHa
I'PYHTYETbCA Ha BUKOPUCTaAHHI HOPUANYHO
HeuiTKOI AnA npaBa iHTeneKTyaNnbHOI Bnac-
HOCTI KaTeropii «6nmM3bKi o 6a3s gaHUX».
MNpaBoBa oxopoHa ab6o €, abo 1 Hemae,
6n1n3bKa [0 OXOPOHU cCUTyaLlis He Mae pu-
OUYHOI0 3HaYeHHs 3 MPUYUHN HEMOXX/INBO-
CTi MOWVPEHHA HA NeBHUW TBOPYUA pe3ynb-
TaT MoJIoXKeHb MPO 06'€KT iHTeneKTyaNlbHOT
BNacHOCTI 3a aHa/Norielo 3aKoHy Yu npasa. Y
3B'A3KY 3 LWUM TBOPYUIA pe3ynbTaT, nunwe
«6NN3bKUI» A0 NEBHOro 06’'eKTa iIHTENEKTY-
anbHOT BNACHOCTI, He OXOPOHATUMETbLCA 3a-
cobamn iHTenekTyanbHoOi BnacHocTi. Kpim
TOro, ocHoBHa (PYHKL,iA calnTy nonArae B Ha-
LaHHI TBOpYO ynopsaakoBaHoi iHopmauil, a
He Nuuwe y BigcuULi A0 NeBHOT iHpopMmauil,
WO CBiAYNTb NPO HasABHICTb O3HaK TBOPY, a
He KoMMinsayii cTBOPEHUX iHWMMKN aBTopa-
MW TBOpIB Ta iH(opmaLil.

Mopsapg i3 po3yMiHHAM calTy AK pe3ynb-
TaTy TBOPYOI AiANbHOCTI, 40 BiAHOCUH LL0A40
caiTy nignArae 3acToCyBaHHIO 3aKOHOAaB-
CTBO Npo 3acobwm macoBoi iHopmauii (3MI).
CaliT K CyKyrnHicTb nporpam anss EOM i sk
3MI Bigo6pakaloTb pi3Hi NposiBM calTy sK
npaBoBOro sABuMuLa — Moro opmy Ta 3MicT;
«AKW,0 3aKOHOA4aBCTBO MNpPO rMporpamu Ans
EOM i B[ pernameHTye NuUTaHHA calTy K
copmu, To 3akKoHofZaBCTBO nMpo 3MI perynioe
rioro 3micT» [11].

NToriyHUM NpoAoBXXeHHAM igel nNpo no-
HATTSA calTy B KiNbKOX 3HaAYeHHAX € migxig
NMpo cMcTeMHe MOro TnymadeHHs. Ha BigMiHy
Bif, PO3yMiHHA caliTy K MpocToro TeBOpy, B
niTepaTtypi nowmnpeHHA Habyna nosuyia npo
BM3HAHHA calTy cKnageHuM TBOPOM TuMy
MynbTUMeEAINHOro TBOPY, TO6TO TBOPY, AKNNA
€ pe3ynbTaToM MoefHaHHA ABOX abo 6inblue
KaTeropii TBopiB B ofHin cdopmi [12]. Mpwu-
KnagoM TaKoro CcKnageHoro TBOpPY MOXe
6yTn iHTepakTMBHa HaB4anbHa nporpama 3
OCHOB MpaBO3HaBCTBa 3 ayfio- Ta Bifeo-cy-
npoBoAoOM, po3MilieHa Ha BebG-calTi.

MPUXNNBHUKKN Liel No3nuii cCXnUnsawTb-
cA [0 BU3HAHHA «reb-caiTy KOMMNEKCHUM
06’eKTOM npaBa iHTenekTyanbHOI BfacHO-
CTi, WO 06YyMOBNEHO KOMMNEKCHUM Xapak-
TepoM Takux pe3ynbTaTiB TBOPYOT AifANbHO-
CTi. ¥ UbOMYy KOHTEeKCTi cneuundika \yeb-
cariTiB MOACHIOETLCA TUM, L0 KOXXEH 3 HUX
CKnapgaeTbcsA 3 b6araTrbOX eNnemeHTiB, AKi €
06’eKTamM¥n NpaBOBOi OXOPOHW, NPOTe Hane-
»KaTb BOHW [0 Pi3HUX IHCTUTYTIB npaBa iH-
TenekTyalbHOT BNAacHOCTI, WO BUMarae BuU-
3HauYeHHsA KpUTepiiB CNiBBIAHOWEHHA L iNno-
ro 3 Moro cknagoBumMMu.

Mpn BU3Ha4YeHHi nNpaBoOBOI Npupoau
myreb-calita BU3Ha4yanbHUM € BUPILLEHHA NU-
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TaHHA NPO CNiBBIAHOWEHHSA LOPUANYHOT CYT-
HOCTi KOXXHOr0o 3 eNeMeHTIiB yreb-canTa, fAKi
Hane>xaTb A0 PiI3HUX MPaBOBUX IHCTUTYTIB,
Ta YyMOB BU3HaHHA LUiel HenoAinbHOI uinic-
HOCTi caMocCTiilHMM 06’eKTOM npaBa, 30Kpe-
Ma iHTenekTyanbHOT BnacHocTi [13].

Y 3B'AA3KYy 3 LiMM 3acnyroBye Ha yBary 06-
rpyHTOBaHa B fiTepaTypi npono3uvuisa pos-
rnagatn \yeb-caliT KOMMAEKCHUM pe3ynbTa-
TOM iHTenekTyanbHOI AiANbHOCTI asBTopa,
AKWA CKNajaeTbCa 3 NMPUHaMMHI N'ATn ene-
MEeHTIB, HafjineHMX pi3HOK MNpaBoOBOK MNpU-
pogoto Ta 06’eAHAHUX €EAUHUM 3a4yMOM PO3-
pobHMKa. Takui nigxig 3anepevyye MOXXNu-
BicTb BigHeceHHs \yeb-calita f0 06’eKTiB aB-
TOPCbKOro npasa, OCKiNbKU 06MeXye npaso-
BUI 3aXUCT TAKOro TBOPYOro pesynbtaty nm-
e 30BHILWHbLOK (OPMOK, Ha BigMIiHY Bif
BnactuBoi \yeb-caiiTy BM3Ha4danbHOI poni
ifel po3pobHMKa Npu CTBOPEHHI TaKoro Bip-
TyanbHOro pecypcy. Y ubomy 3B'A3KY \yeb-
calT po3rnafaeTbca AK CBifgUYEHHA dopMmy-
BaHHA AKICHO HOBOro fiBMLW,A Y KONi pe3yfb-
TaTiB iHTenekKTyanbHOT TBOPYOI AiANbHOCTI
Ta BWHWUKHEHHA NOTpebu BUOKPEMIIEHHA
npaBoBOro cTaHoBMlWa LwWeb-caiTiB y camo-
CTilHY KaTeropito npaBa iHTeNeKTyalbHOT
BNacHOCTI, He3aneXHy Big nepegbavyeHnx
YMHHUM 3aKoHoAaBcTBOM [14].

OfHak Heponik Mo3uLlii BU3HAHHA caiTy
HernoiMeHOBaHMM KOMMAEKCHUM 06’eKTOM
rnpasa iHTeNneKTya/ibHOT BflaCHOCTI nonsArae B
HEBU3HAYEHOCTI IHCTUTYTY NpaBa iHTeNeKTy-
anbHOI BNacHOCTI, IKUIA Mae 3acToCcoByBaTU-
CA [0 3AiMiICHEeHHS MNpaB Ha TaKuii TBOpuYUIA
pesynbTaTt. [ouinbHiwe po3rnagatn canT AK
CYKynHicTb nporpam EOM, aAki 3ab6e3neuy-
I0Tb ICHYBaHHSA LbOro TBOPYOro pesynbTaTy
B LMdpoBii hopmi, a TakoX sik 6aly gaHUX
y BUTNA4i cucTeMaTU30BaHO 418 NOLWYKY Ta
06pobkn 3a pgonomorotro EOM 06’'eKTUBHOT
opMn HagaHHA Ta opradisayii CyKyrnHoOCTI
LaHuX (cTaTell, po3paxyHKiB Towo) [15].

Canit i 3MI

B>ke 3asHavanocs, wWo nopsaf i3 BU3HaAH-
HAM 06’€eKTOM aBTOPCbKOro npaBa CanT
MOXe po3rnagatuca sk 3MI. B YkpaiHi Ha
3aKoOHOJaBYOMY PpiBHI BM3HA4YeHO NOPA[OK
CTBOPEHHS Ta AiANbHOCTI APYKOBaAHUX 3aco-
6iB MacoBoi iHpopmauyii. BignosigHo o 3a-
KOHY YKpaiHn «po AgpykoBaHi 3acobm ma-
coBoi iHopmauyii (npecy) B YKpaiHi» Big
16.11.1992 p. Ne 2782-XIl (gani — 3aKOH)
LpYyKOBaHi 3acobu macoBoi iHpopmauii (npe-
ca) B YKpalHi — Ue nepiognyHi, i Taki, WO
NPoAoBXYIOTbCA, BUAAHHA, AKI BUXOAATL
nig nocTiiHOK Ha3BOK, 3 MNepioguyHICTIO

ngit)

oAuH i 6inbwie HoMepiB (BUMYCKIB) NpoTsa-
roMm poKy Ha nigctasi ceigouyTBa npo aep-
>KaBHY peecTpauito. 3rigHo 3 4. 1 cT. 11 3a-
KOHY fep>KaBHill peecTpauii nignarawTb yci
LOPpYyKOBaHi 3acobu macoBoi iHopMauii, wo
BUAawTbCA Ha TepuTopil YkKpaiHu, Hesa-
NeXXHO Bif cdepn po3NOBCIOAXKEHHSA, Tupa-
XXy i cnocoby iX BWUIoTOBMeHHSA. [lpyKoBa-
HUW 3aci6 macoBoi iHopmMaLlii BBa)KaeTbca
3apeecTpoBaHUM 3 [HA Bugadi ceigoyTsa
npo peecTpayito.

OCKiNnbKM 3aKOH MOLWUPIETLCA Ha ApPY-
KoBaHi 3MI, To calAiT sK eneKTpPoOHHWUN, a
He ApyKoBaHWI 3aci6 mMacoBoi iHopmawil
He nignagae nig A0 LbOro 3aKOoHY.

CanT BignoBigae BMMoOram w040 3aranb-
HOMPUWHATOrO MOHATTA MacoBoi iHjopMa-
Lii, Nig AKO po3ymiloTbCA NpuU3HaYveHi Ans
HeobMe>KeHOro Kofa oci6é ApykoBaHi, aypgio-,
Bifje0o Bi3yanbHi Ta iHLWIi NOBigOMNEHHSA Wi
MaTepianu. IHdopMauis Ha caliTax € maco-
BOK iHhopMaLi€t0, OCKiNbKU HasiBHIi B HUX
noBiAOMNEHHA | mMaTepiann (3okpemMa «4py-
KOBaHi, ayaio-, Bifeo Bi3yanbHi I iHWIi no-
BilOM/IeHHA Ta MaTepiann») nNpusHaYeHi
ONsi «HeOO6Me>XXeHOoro Kofa ocib», 3a BUHAT-
KOM caliTiB 3 06MeXxxeHUM goctynom [16].

Jlo ocCHOBHUX Lineit 6araTbox calTiB Ha-
NeXXUTb MnepioguyHe MNOWMPEHHSA MacoBoi
iHpopmauyi, Wo gae nigcrtaBsu ANA BU3HAHHSA
Takux caiTiB 3acobamu macoBoi iHopma-
uit. Mpu ybomy callT He HaneXXuUTb Hi A0
OPYKOBaHUX, Hi Jo TenepagiomMmoBHuUXx 3MI.
CaliTu BXoAsTb A0 ocobnuBoi KaTteropii —
cneuianisoBaHMx 3acob6iB MmacoBol iHpopMa-
uii, nig AKMMun posymitoTbea Taki 3MI, ana
peecTpauii akux abo nowmMpeHHSa NpoayKLUil
AKUX 3a3Buyali BCTAHOB/OIOTLCA Ha 3aKo-
HoA4aB4YOMY PiBHI 0ocobnuBi npasBuna.

30KpemMa, BignoBiAHO [0 CT. 24 3aKOoHy
P® «Mpo 3acobm macosoi iHdopmauyii» npa-
BWNa, BCTaHOBNEHI LM 3aKoOHOM AndA nepio-
OUYHNX APYKOBaHUX BUAaHb, 3acTOCOBY-
I0OTbCA [0 BUAAHb, CTBOPEHUX i MmowimproBa-
HUX (TUpaXkoBaHUX) Ha MaTepialbHUX HO-
ciax. 3 uboro NpMBOAY XapakKTepHUM € [0-
CBifg CTBOPEHHSA Takux BupgaHb y Pocii. Came
B Takomy cTaTyci 6yna 3apeecTpoBaHa ofHa
3 perioHanbHUX Bepciri CMNC «KoHCcynbTaHT-
Mnoc», AKa aKTyanidyeTbCca LWWNAXOM Ha-
LaHHA KopucTyBayaM KOMMaKT-AUCKY 3
OHOB/NeHOl 6a30l. KpimM TOoro, Kilbka KoOM-
n'loTepHNX XypHaniB, AKi nowunproBanncs
Ha KoMnakT-guckax, 6ynu 3apeecTtpoBaHi B
TaKoMy cTaTycCi.

MpaBuna, BcTaHOBNeHI 3aKOHOM AnA pa-
fio- i Tenenporpam, came W HanexaTb [0
caliTiB, OCKinbKM X iHopMayis nowwupto-
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€TbCA 6e3nocepefHbO 4Yepe3 TeNeKOMYHIiKa-
LiriHi mepexi.

HaBegfeHi nono>xeHHA npo «iHWi 3Mb €
HefOoCTaTHbLO YiTKUMW, L0 CTBOPIOE 3HaYHe
KO0 KONi3iMHMX NMUTaHb, AKi NPAMO He BU-
pPillyHOTbCA Ha OCHOBI ICHYHOUMX HOPM 3aKo-
HofaBCTBa.

Y 3B'AI3KY 3 LM MNPOMNOMNOHYETLCA PO3rNs-
AaTun caiT AK eNeKTPOHHe MepeXkeBe BUAAH-
HA, Nig SKNM PO3YyMIETbCA eNeKTPOHHWI fo-
KYMEHT (rpyna eneKTPOHHUX [LOKYMEHTIB),
AKWUA MPOMLLOB pejakLuiliHo-BMAaBHUYY 06-
po6Ky, NMpu3HayYeHWn ANS MNOLUMPEHHS B He-
3MiIHHOMY BWUTANA4i, Mae BUXiAHI BigoMocCTi,
OOCTYMHUA HeobMeXXeHOMY Kony KopucTysa-
yiB yepe3 TeneKOMYHiKaLuiiHi mMepexi [17].

3 MNpPUYMHN HeaoCcTaTHbOI BU3HAYEHOCTI
npaBoBOro ctatycy canty sk 3MI, B nitepaTty-
pi i NMpaB03acTOCOBHIi NpaKTULi AUCKYCIAHN-
MW 3anmMialTbCa AesKi MUTaHHA WoAo pos3-
MilleHHs Ta ob6cAry BUXigHWUX BigomocTeln, a
TaKoXX AiANbHOCTI calTy SAK eNeKTPOHHOro
3MI.

BBa)kaeTbCA, WO OCHOBHUM MiCLLleM pPO3-
MilleHHS BUXIOQHUX BiAOMOCTEW € TUTYNb-
HWUA eKpaH, KU BUKOHYE B €NEKTPOHHOMY
BUAAHHI pOfb TUTYNbHOTO apKyLuy.

3 uboro NpuBOAY 3acnyroBye Ha yBary
06CcAr BUXiAHUX JaHWUX, BCTaHOBNeHWI 3a-
KOHOM P® «lpo 3acobu macoBoi iHdopma-
Lii», ane He BCi BOHU (PI3ZNYHO NPUCYTHI Yy
MepeXXeBoro BugaHHA. Tomy B niTepaTtypi
MPOMOHYETbLCA, WO HEOOBXIAHUM i gocTaTHIM
6yAe 3a3HayeHHsA: MOBHOI Ha3BU Mepexke-
Boro 3MI; iHopmauii npo 3acHoBHUKa (3a-
CHOBHWKIB) Ta roN0BHOr0O pegakTtopa; ajgpe-
cu i TenedpoHiB pepgakuii; iHWNMX BigoMO-
cTeli, nepegbayeHMX 3aKOHO4ABCTBOM Mpo
aBTOPCbKi NpaBa Ta CyMiDKHI npasa. ¥ BuU-
XiAHUX fJaHUX pefaKLisi MOXKe BKasaTu W iH-
Wi BiAOMOCTI, PO3MIilLLEHHA AKUX He cynepe-
YNTb YNHHOMY 3aKOHOAABCTBY.

AKTyanbHUMW 3anMalTbCA MNUTaHHSA
wono opraHiB mepexxesoro 3MI. 3okpema
3BepTaEeTbCa yBara Ha Te, WO 3a aHanoriew 3
opykoBaHum 3MI, ob6cnyroByroumii nepco-
Han calTy (iHpopmauyiiHOro pecypcy) Hesa-
Ne>KHO Bif Moro peectpauii MOXXHa po3rnsa-
natn Ak pegakuyito 3MI (B 3aKoHi «nifg
pepakuieto 3acoby macoBoi iHopmaLii po-
3yMieTbCA opraHisayid, yctaHoBa, nignpwu-
€EMCTBO abo rpomMagssHuH, 06'€eAgHaHHSA Tpo-
MaAsH, SKi 34iACHIOWTb BUPOOGHULTBO i
BUMNYCK 3acoby MmacoBoi iHpopmaLlii»), a oco-
6y, BignoBiganbHy 3a 3MICT cepBepy, — K
rofloBHOro pegakropa.

Y ubomy 3B'A3KY CNYyLIHO 3a3HayaeTbcs,
wo B pasi «...AKWwo caiTt (iHdopmauiiHwni
pecypc) He 3apeecTpoBaHUM HAK <«iHLWUWN

3MI», Taknih caT Mae BU3HaBaTuUCcsa 3acobom
mMacoBoi iHhopmauii, y SsKOro € «pefgakuis»
Ta «rofIOBHUI pefakTop», ane HEMAae XXypHa-
nicta (is)» [18].

Hane>xHo HeBUpilLWEeHNUM 3annllaeTbCs
NMUTaHHA wWoAo no3baBneHHA cTaTycy «Me-
pe>xxesoro 3Ml», ocCKifbkKM no3baBneHHA
ctatycy 3MI Higk He Bigo6pa3uTbcsa Ha
OisAinbHOCTI calTy, cknajg oro ayauTtopii He
3MIHUTbLCA (Ha BIAMIHY Bif aHanoriyHoi cu-
Tyauii gna 3Bu4yanHoro, To6To ApPyKOBaHO-
ro, 3MlI).

Y ubomy 3B'SAI3KYy He nob6aBneHi noriku
npono3unuii Woao ofHo4YacHo 3 nosbaBneH-
HAM cTaTtycy 3MI nos36aBnaTu i BigNOBIiAHO-
ro LOMEHHOro iMeHi, OCKiNlbKW Take Mnoen-
HaHHSA caHKLUil Halbinbw 611M3bKe A0 Npu-
3YMUHEHHA/NPUNNHEHHA [AiANbHOCTI 3BU-
yaliHoro 3MI, wo 3abe3rneyye AOCATHEHHS
nocTaBneHOl 3aKOHOAABLEM MeTW.

OpHak He cnif 3abyBaTu, WO 3a3HaAYeHUM
BULLE LINAXOM HEMOXX/INBO BUPIWINTM MO-
[iI6HI NuTaHHA B pasi peecTpauil AoMeHY
Ta/abo (pi3aYHOro po3MilleHHSA calTy B iH-
Wil KpaiHi B cuny eKCTepuTopianbHOCTI no-
LWNpeHHA MepeXxi IHTepHeT. Kpim Toro, cnipg,
BpaxoByBaTu, B SKMX MeXXaX BIiTYM3HAHE
3aKOHOAAaBCTBO MOXXe OyTwm 3acTtocoBaHe [0
3a3HayeHUX Buwe MepexxeBux 3MI.

NigctaBa BUHUKHEHHS,
3MicT i 3axucT
aBTOPCbKOFro npaBa Ha calT

MigcTaBn BMHMKHEHHSA MpaBa Ha canT.
3ane>Ho Big nigcTaBM BUHUKHEHHA “eb-
caliT Mo>ke 6yTm cny>X60BMM TBOpOM abo
TBOPOM, BUWKAKOYHI aBTOPCbKi MNpaBa Ha
AKNIW HanexaTb NnLe MOoro TBOpUHO.

JocnTb pigKiCHUMWK, ane LPUANYHO NpU-
nycTUMMMW € cuTyauii, Konn TBOpeLb canTy
0flHOYACHO € BNAaCHWKOM LbOro caihty. B
UubOMY BUMagKy npaBa iHTeNeKTyanbHOT
BNAaCHOCTI Ha calT BWHWKaKTb BHaCNifoK
CTBOPEHHSA LbOro 06’'ekTa aBTOPCbLKOro npa-
Ba. lig CTBOpPEHHAM calTy cnifg po3ymitum
AK HasIBHICTb BCiX MiHIManbHO HEO6XiAHUX
Moro enemMeHTIB (AM3aliH; CTPYKTYpHe pi-
LWEeHHSA; nporpaMmHe 3abe3neyeHHs; KOHTEHT;
LOMeHHe iM’'fl), TakK | TexXHOnoriyHy 3part-
HICTb O3HAMWOMNEHHS 3 HUM HEBU3HAYEeHOro
Kona ocib-kopuctyBadiB. [na LbOro NpoBo-
ONTbCA peecTpalis AOMeHY, Nig AKUM Bpa-
XOBYETbCSA calT, i 3abe3neyvyeTbcs NiaTpuU-
MaHHSA MNoro QYyHKLUIiOHYBaHHSA B Mepexi
IHTepHeT 4epe3 HafaHHA nocnyr agmiHi-
cTpaTopa cainTy.

[oroBip Npo cTBOpeHHA calTy. OfHak y
nepeBaXkHin 6inbWOCTi BUNagKiB NpaBoOBO-
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nopgineub € BNACHUKOM calTy AK CNy>K60BO-
ro TBOpy, CTBOPEHOro BMKOHaBLLEM Ha BMKO-
HaHHS [O0roBopy Ha CTBOPeHHA canTty. Y
3B'A3KY 3 LUM MigCcTaBol0 BUHUKHEHHSA npa-
Ba Ha CNny>x60BWIA TBip € A0Orosip nMpo CTBO-
peHHA \yeb-caliTy. CTopoHamu LbOro [0ro-
BOPY BUCTYNalTb BUKOHaBeLb i 3aMOBHUK.

MpeameT TaKoro AOroBopy CTaHOBUTL
CTBOPEHHS BUKOHaBLLEeM i Mepejavya 3amMoB-
HUKY caiTa BiAMoOBiAHO [0 YMOB [0roBOpY.
CalT HaneXXnTb OO0 CKNafeHUX TBOPIB, LWO
3a nigbopom abo po3TallyBaHHAM € pe3yib-
TaToM TBOPYOI nNpaLi, a TOMy OXOPOHOCMNPO-
MOXHUM, CNy>X60BUM 06'€KTOM iHTENeKTy-
afbHOT BNAcHOCTI.

Ha BWKOHaHHA [0roBOpPY Ha CTBOPEHHSA
caiiTy po3pobnsdeTbca Au3ariHepCcbKe pilleH-
HA \yeb-caliTy, 30KpemMa opOpMNEHHs pPO34i-
niB canTy 3 ypaxyBaHHSAM BMMOI 3aMOBHMU-
Ka, BKasaHux y TexHiYHOMY 3aBfAaHHi, 34il-
CHIETbCA X rpadiyHe, KonbopoBe, aypio-
Bi3yanbHe Bifo6pa>keHHA, opraHisauia cy-
KYMHOCTiI gaHux (ctaTeil, ManHKIB, Kpec-
NeHb TOWO), Nigi6bpaHux i cucrtemartmsoBa-
HUX MEBHUM YUHOM.

Po6oTn Hapg CTBOPEHHAM calTy K CNy>X-
60BOro TBOPY MakwTb MPOBOAUTUCA B NOPSAL-
Ky BUWKOHaHHSA Ccny>K60BOro 3aBfaHHsA. Y
3B'A3KY 3 UMM MaTepiann N BUTOTOBNEH-
HSA calTy HajalTbCA 3aMOBHWKOM, a roTy-
lI0TbCA Oro cniBpo6iTHMKaMKM 3rigHO 3 yMO-
BaMun [0OroBopy.

BuknoUYHi npaBa Ha calT sAK pe3ynbtaT
TBOpPYOI Mpaui HaneXkaTb 3aMOBHUKY 3a_/f0-
roBOpoM Ha CTBOPEHHA canTy. 3aMOBHUKY
HaneXXnTb BUK/AIOYHE MpaBO Ha KOHTEHT
cariTy, 30KpemMa MpaBO BWKOPMCTOBYBaTU
TBip i 3a60pOHATN O6yAb-iKe BUKOPUCTAHHSA
oro iHWMMK ocobamm 6e3 3rogn NMpaBOBO-
nojinbuisa (BnacHuka canTy). Bci maliHoBI
npasa Ha CTBOPEHWI calT NepexoasaTb A0 3a-
MOBHMKa Nicna 3aKiHYeHHA po6IiT 3a Aoro-
BOPOM MNpPO CTBOpPeHHA calTy. Kpim Toro, B
[O0roBOpi peKoMeHAYyeTbCA 06yMOBUTU MU-
TaHHA «...BUKOPUCTAHHA paHille CTBOPEHUX
po3pobHUKOM (abo TpeTiMmm ocobamwn) ene-
MeHTIB, W06 CTBOPEHHSA caliTy HOCUNO OpU-
riHanbHWM i TBOpUMii xapakTep. O60B'A3KO-
BiCTb BUKOPUCTAHHSA KOMMOHEHTIB, BilbHUX
Big npaB TpeTix oci6, 3Bege A0 MiHIMyMy B
noganbwomMy npeTeH3il TpeTix oci6 [o Bo-
nofinbus carity. B pgorosBopi gouyinbHo Ta-
KOXX BM3HAYUTW MPUNYCTUMICTb NoganbLuo-
ro 3acTocyBaHHs PO3POOHUKOM CTBOPEHUX
eNeMeHTIB AN Po3po6aoBaHNX Y HAaCTYMHO-
My CaMTiB Ta iX KOMMOHEHTIB 3 MeTOK Hepo-
NyweHH BUHUKHEHHS «1eranbHOro KAOHYy-
BaHHsA» pi3HNUX QparmMeHTiB canTy, Woro
ousainHy» [19].

Po3miweHHs Ha cailiTi peknaMHoi iHdop-
Mauii (Nnpo Bonoginbua canTty) abo Npo iH-
Wnx ocib, AK CBOEPIAHUNA peKNaMHUN 6yK-
neT, afle B iHWOMY BWKOHaHHI, MOBWHHO
BiAMOBiAaTN YMHHOMY 3aKOHOZaBCTBY Mpo
peknamy 3 ypaxyBaHHAM Pioro ocob6nmsoc-
Teli, nepepbayeHUX [NA MeBHUX CY6'EKTIB
nignpUEMHNLbKOT AiANBHOCTI Ta BUAIB peK-
namoBaHWX ToBapiB, MOCAyr.

IHpopMauiliHe HanoBHEHHSA calTy no-
BMHHO 6yAyBaTUCA Ha OCHOBI YUMHHOrIO 3aKo-
HOfAaBCTBa NMPO aBTOPCbKe MPaBO Ta CYMidXKHI
npasa, a TakoXX 3MI. 3okpema B 0gHOMY i3
Cyfo0BUX CMOPiB 3 MNUTaHb BUKOPUCTaAHHSA
Mepexi IHTepHeT cyg Bu3HaB HenpaBOMip-
HUM PpoO3MilLeHHA Ha calTi Bignosigava
CTaTTi, OCKiNbKW TakKa CcTaTtTa € 06’eKToM
aBTopcbKOro npasa i 6yna Bnepwe ony6-
nikoBaHa B gpykoBaHomy 3MI, BugasLem
AKoro € nosuay. lNpu ubomy cyj BKasas,
o «caM (hakKT po3MillleHHs1 Ha calTi Bigno-
Bijaya cTaTTi, TOTOXHOT cTaTTi, MaiiHOBI aB-
TOpCbKi MpaBa Ha AKYy HanexaTb no3mBauye-
Bi, CBiJUYNTb MPO )akKT MOpYLIEeHHA TaKux
npas nosmBaya 3a YMOBW, WO Bignosigayem
He HajaHo cyay AOKa3iB Ha NiATBepAXKeHHSA
NPaBoMipHOro Po3MilleHHA HUM Ha CBOEMY
caiTi cnipHoOi cTaTTi. 3ano3uyeHHsA L€l
cTaTTi 3 iHWoOro canTy 6e3 NigTBEpPAXKEHHSA
npaBoOMipHOCTI BUKOPUCTAHHSA 06'eKTa iHTe-
NneKTyanbHOT BNacHOCTiI He mMoXke 6yTw nia-
CTaBoO [ANA 3BiflbHEHHSA Bignosigaya Bifg
BignoBiganbHOCTI» (g4UB.: noctaHoBa BICY
Bif 23.10.2007 p. Ne 21/133-20/86) [20].

BusHaHHA caliTy cknajeHum TBOpPOM 06y-
MOB/IOE WOro CcniBBigHOLWEHHA 3 WOro ene-
MeHTaMW fIK CKnagoBuUMMK Linoro Teopy. 3ara-
NOM CalT cnig po3rnagatn egUHUM 06’ €KTOM,
a He CYKYMHICTIO WMOro enemMeHTiB siK camo-
CTiIHNX 06'€KTIB aBTOPCbLKOro npa.a.

BogHo4ac, KOHTeHT calTy MOXXe BU3Ha-
BaTnucA 06’'€eKTOM aBTOPCbKOro npasa. B Lbo-
My BMMaAKy nNpaBa Ha KOHTEHT calTy nignsa-
raloTb OXOpoHi. Mpwm ubomy B niTepaTypi
He6e3MnigcTaBHO 3a3Ha4YaeTbCHA, WO «...3aKO-
HOAABCTBO MPO aBTOPCbKe MpPaBO OXOPOHSAE
KOHTEHT calTy camMe K cKnajeHui TBip, Wo
BKMo4ae B cebe HU3KY enemeHTIB. Mpun BU-
piWeHHi cnpaB Npo 3axucT nNpaB Ha pfaHi
06’ekTun, \yeb-calT cnig ouiHOBaTU 9K Li-
NnicCHWIA eanHNn 06’eKT, a He po3rnagaTtu
oKpeMmi ioro enemeHTU» [21].

IHWUMKU cnoBamMu, wWeb-caWT AOLiNbHO
OUiHIOBATU AK LiNiICHUI €AUHNI 06’ €KT, a He
po3rnsagaTv oKpemi MOro enemMeHTU, 30Kpema
3MIiCT (KOHTEHT) caNTy, 3anuwarum 6e3
OLiHKM caWT 3aranom. BpaxoBywunm po3y-
MiHHS caliTy K cnafeHoro TBopy, BU3HAHHSA
ioro enemMeHTIiB caMOCTiiHMMU 06’eKTamu
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aBTOPCbLKOro npaBa NpuUNycTMMe 3a YMOBU
BiAMOBIAHOCTI MEeBHOro enemMeHTy canTy (30-
Kpema KOHTeHTY) BuMOram 3aKoHOAaBCTBa
L0480 03HaK TBOPY (30Kpema TBOPYUI xapak-
Tep, 3aKpinieHHs B MaTepiaibHOMY HOCIT).

Y ubomy 3B'SA3KY B pasi HassBHOCTI cnopy
WoA0 BWKOPUCTAHHA OAHaKOBUX TEKCTIB,
po3MilWleHNX Ha Ppi3HUX calTax, AN BwU-
pilleHHA NMUTaHHA WOAO0 OXOPOHOCMPOXHO-
CTi KOHTEHTY, MalTb BpaxoByBaTUCA He
OfWH, a BCi eneMeHTU KOHTeHTy. Cya noBu-
HeH po3rnagaTtu He NuLle TEeKCTWU, po3Mmille-
Hi Ha caiTi, a i iHWIi eNeMeHTUN KOHTEHTY —
Ooun3aiiH caiTy, ManiHKiB, doTorpadiii.

3a Takux YyMOB OAHOCTOPOHHIM i Heo6-
'PYHTOBaHUM € 3aCHOBaHWM nnule Ha oL iHL i
OOHOro 3 eleMEeHTIB KOHTEHTY (TEKCTIB, pPO3-
MilLeHNX Ha calTi) BUCHOBOK cyay Mnpo Te,
WO «...TaKi cariTm He € OpUTiHANbHUMMK, 3a-
CHOBAHMMW Ha 3aranbHOBIAOMWX e€fleMeH-
Tax, siKi MalTb iHpopMaLiiHuii xapakTep;
CXOXKICTb M)XK HUMMW BUNANBAE 3 €AHOCTI iH-
dopmauii Ta akTiB, 3aKnageHux y 3MmicTi
KOHTEHTY caliTy» [22]. He Hagae npaBoMmip-
HOCTi TaKOMY pilleHHIO MOoCuUNaHHA cyay Ha
Te, WO «Ha calTi Nno3uBaya BiACyTHi TBopH,
AKi € 06’eKTaMn aBTOPCbLKOro npasar». Ha-
ABHICTb UM BIACYTHICTb TaKMUX TBOPIB cepeq,
KOHTEHTY caliTy BMpillanbHO He BNINBAE Ha
BUPIWEHHA MUTAHHA WOAO0 BU3HAHHA KOH-
TEHTY 06’€KTOM aBTOPCbKOroO npa.sa, sike 3a-
NeXKUTb Bif TOro, 4n ABAs€ Cob600 Taka KOM-
6iHauia wmaTepianiB 3a nigbopom  um
po3TalwlyBaHHAM pe3ynbTaT TBOPYOi npauyi.

Y uboMy BUNafKy Cyau He BpaxyBanu, L0
caT no3mBaya cknagaetbcsa 3i creuianbHO
nigibpaHnx i posTawioBaHUX MNEBHUM YMHOM
MaTepianiB (TeKCTiB, ManlOHKiB, doTorpadii,
KpecneHb, ayfioBidyalbHUX TBOPIB TOLLO),
AKI MOXYTb 6T BUKOpPUCTaHi 3a 40NoOMOroto
KOMM'IOTEPHOT nporpamu (KOMM'OTEPHOro
KogOy), SSKUIA € enemMeHTOM canTy. Lia kom-
6iHauisi, MOBOK cneuyianicTiB B obnacTi npo-
rpamyBaHHsl, € KOHTEHTOM caiTy [23].

3 ypaxyBaHHAM BIiACYTHOCTI npoBefeHOl
Cy[lOM OLiHKMW calTy 3aranoMm siKk CKnageHo-
ro TBOpY i po3rnagy He BCiX, a AMLwie o4HOrO
eneMeHTYy KOHTeHTYy (To6TO TekcTiB, poO3-
MilleHNX Ha calTi), HeobIpyHTOBAHUM €
piweHHs cyay nNpo BigMOBY B 3a[0BONEHHI
Mo3oBY MpPO CTATHEHHA KOMMeHcawii 3a no-
pyWeHHs aBTOPCbKWUX MpaB Ha 3MicT (KOH-
TEHT) caliTy, SSKU BBaXae€, WO «...KOHTEHT
caliTy He € 06’€KTOM aBTOPCbKOro npasa i
nosneBay He foKa3aB BWHWUKHEHHS B HbOrO
BUKNIOYHMX NpaB Ha Lel calT AK Ha CNy>X-
6oBUI TBIip» [24].

Y uboMy BUMAAKy Cyan MalTb OLiHOBaTH
BCi eleMeHTU KOHTEHTY B CYKyMnHocTi. Cyaun

He MOBUHHHI 06MeXXyBaTuUCA OLIHKOW nuwie
O4HOrO0 i3 eneMeHTIB KOHTEHTY (TEKCTiB, po3-
MillleHNX Ha calTi). B cygoBomMy pilleHHi Mae
6yTW nNpeacTaBneHa OUjiHKa W iHW WX eneMeH-
TiB KOHTEHTY (Au3aliHy caliTy, MantoHKIB, ¢o-
Torpadpiii). Kpim TOro, cys mae HagaBaTu npa-
BOBY OLiHKY | BpaxoByBaTW «...HanexHe
aBTopy 36ipHMKa Ta iIHW KX CKNageHnxX TBOPIB
(yknapgauy) aBTOpCbKe MNpaBo Ha 3filicHHOBa-
HUW HWMM nNia6ip abo po3TallyBaHHS MaTe-
pianis, Wo ABAAKTbL CO060K pe3ynbTaT TBOP-
yoi npaui (yknagaHHs)» [25].

BucHoBKwU®

MpoBefeHa xapakKTepucTunka canTy sk
06’eKTa UuuMBiNbHOrO nNpasa pfgae nigcTasun
AN TaKWX BUCHOBKIB.

1. B opuagn4HOMY pO3yMiHHI Mig -gaeb-cait-
TOM chnig po3yMmiTU BU3HAHWUI 06'€KTOM aB-
TOPCbKOro npaBa eneKTPOHHWUI (undpoBUin)
TBIp, WO iCHYE Yy BUrNA4i ognHuULi BipTyanb-
HOro MpocTopy, fAKa CKNajaeTbCsA 3 iHTep-
HeT-CTOPIHOK (bl;W1-A0KYMEHTIB), 3MICT SIKO-
ro CTaHOBMTb cucTemaTuM3oBaHa CYKYMHICTb
paHux (nporpam EOM abo 6a3 gaHux).

2. 3a CcBOEK 3MICTOBHO-CTPYKTYPHOIO Xa-
pPaKkTepUCTUKOI caliT BU3HAETLCSA OCHOBHOK
OAWHMLEID BipTyanbHOro mnApocTopy, fKa
CKNafaeTbCs 3 HU3KU biTi-4OKyMeHTIiB abo
iHTepHeT-cTOpiHOK. CTpPYyKTYypHO Beb-caiT
CKNajaeTbCA MiHIManbHO 3 N'ATU CKNagoBuUX
(av3aliH; CTPYKTYpHe pilleHHs; nporpamHe
3a6e3neyeHHs; KOHTEHT; AOMeHHe iM’'f), AKi
B CYKYMHOCTiI 3a6e3neyyoTb BWKOHaHHSA
oro yHKUiOHanbHOro NpU3HayYeHHS.

3. CaiiT MOXe po3rnggaTtucs B KilbKOX
3HauyeHHSAX, WO BigobparkalTb pi3Hi Koro
npPosiBM AK NpPaBOBOro fBULLA, B AKWUX Ha-
[aeTbCcA NpiopuTeT 04HOMY 3 HUX, 30Kpema
AK: CYKYNHIicTb nporpam agna EOM a6o 6a3sy
LaHUX (TexHiYHa cknagosa); 3MI (iHdopma-
uifiHa cknagoBa) i pe3ynbTaT TBOPUYOI AiANb-
HOCTi, L0 OXOPOHSAETLCA aBTOPCbKUM rMpa-
BOM (K 06'€KT npaBa iHTeneKTyaNnbHOI
BNIACHOCTI).

4. AK pe3ynbTaT iHTeneKTyanbHOT AiANb-
HOCTi calT € 0CO6NMBUM CaMOCTIMHNM 06’ €K-
TOM aBTOPCbKOro npasay BUMNafi cknageHo-
ro eneKTpoHHOro, uucgpoBoro TBOPY, 3MICT
AKOro CTaHOBWUTb CUCTeMaTu3oBaHa CYKyM-
HicTb gaHux (nporpam EOM a6o 6a3 gaHux),
po3MilleHUX Ha oro ctopiHkax (MTi-goky-
MEHTN), HA AKNI NOLINPIOTLCA MNONOXKEHHSA
LUK YkpaiHu npo nporpamun EOM i 6a3 pga-
HUX.

5. CaiiT gouinbHO ouiHOBaTU SAK LinicCHWIA
€AVNHNIA 06’€EKT, a He po3rnagaty oKpemi Moro
eNeMeHTUu, 30KpemMa 3MicT (KOHTEHT) calTy,
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3anmwaroym 6e3 OuUiHKW calT y uyinomy. Bu-
3HaHHA eneMeHTIB calTiB caMoCTiHUMMN
06’'eKTaMy aBTOPCLKOro npasa NpunycTume 3a
YMOBU BiAMNOBIAHOCTiI NMEeBHOro efNeMeHTy caii-
Ty (30KpemMa KOHTEeHTYy) BMMOram 3akKoHOoAaB-
CTBa LL0A0 03HAK TBOPY (30KpemMa TBOpUMI Xa-
pakTep, 3aKpinneHHA B maTepiaibHOMY HOCIT).

6. Y pasi HasgBHOCTI cnopy uwon0 BUKO-

TCi]u, W 1w U
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pPUCTaHHA O4HaKOBUX TEKCTIB, PO3MilleHUNX
Ha pi3HWX caiTax, ANA BUPILWEHHA NUTaHHA
00 OXOPOHOCMPOMOXHOCTI KOHTEHTY, Ma-
I0Tb BpaxoByBaTUCA He OAWH, a BCi enemMeH-
TN KOHTeHTYy. Cyj MOBWHEH poO3rnsagaTtun He
NULe TEKCTU, PO3MillleHi Ha canTi, a i iHWi
eNemMeHTN KOHTEeHTY — pAusaliH cainTy, Ma-
NOHKIB, goTorpaqii.
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ICTOTHI YMOBUW A0rOBOPY MiAPALY
HA TMPOBEAEHHA MPOEKTHUX TA MNMOLLYKOBWX POBIT

IpnHa lykaceBun4Y-KpyTHUK,
acnipaHTKa Kadeapun UMBINbHOIo npasa
Ta npouecy WPUANYHOrNo dGaKkynbTeTy
/IbBIBCbKOTFO HaLioHaNbHOro yHiBepcuTte-
Ty iMeHi IBaHa ®paHKa

MuTaHHA Npo iCTOTHI YMOBWU LUBINbHO-
npaBoBOro 40roBopy Mae Ba>kKNMBe 3HaYeHHs
AK 3 TEOPEeTUYHOI, TakK i 3 NPakKTUYHOI TOYOK
30py. Ag>ke 3rigHo 3 4. 1 cT. 638 UK Ykpai-
HM Big 16.01.2003 p. A0roBip € yKnageHum,
SAKLL0 CTOPOHW B HaNleXxHilh copmi gocarnm
3roan 3 ycix iCTOTHUX ymoB pgorosopy. Lle
CTOCYETbCA | Aorosopy nigpsagy Ha nposefeH-
HA NPOEKTHUX Ta MOoWwYyKOBUX POBIT.

Y §4rn. 61 UK YKpaiHN MicTATbCA HOP-
MU, AKi BPerynboBytTb A0rOBipHi BiAHOCUHW
L0400 NPOBEeAEHHS NPOEKTHUX Ta NOLYKOBUX
po6iT. BogHouac y LUK YKpaiHn 4iTKO He BU-
3Ha4yeHo, AKi ymMoBW pgorosopy nigpsagy Ha
npoBefleHHsA MPOEKTHUX Ta NOLWYKOBUX pobiT
cnig BBaXkatu icTOTHUMMK. Liboro He 3pobneHo
i B iHWWMX 3aKOHax YKpaiHwu.

BapTo 3a3HaunTu, WO B CyYacHin ykpa-
THCbKIi IOPUANYHIA niTepaTypi AOCNig>KEH-
HIO NMUTaHHA MNPO ICTOTHI YMOBW [0OroBopy
nigpsagy Ha nposefeHHs NMPOEKTHUX Ta MNo-
LWYKOBUX Ppo6IT He npuAaineHo p[ocTaTHbLOT
yBarun. B pagsiHCbKuiA nepiof Hag uiet npob-
nemotr npauytsanu B. O. PaccyfoBCbkKUii,
lO. I'. BaciH, €. A. MaHdinoB Ta iHWI BYe-
Hi. MpoTe faHi po3pobku He BignoBigalwTb
cyyacHuUM peaniam, a TOMY 3acTocyBaHHA X
Ha NpakTuui € npob6aeMaTUYHUM.

MeTol gaHOT cTaTTi € BU3HAYEHHA Kona
iCTOTHMX YMOB [0roBopy nigpsaay Ha npose-
OEHHA MPOEeKTHMX Ta MOLWYKOBUX pob6IT Ta
X [JOCNIAXXEeHHSA 3 ypaXyBaHHAM HOPM YUNH-
HOro 3akoHofaBCTBa YKpaiHu.

MpeomeT goroBopy*

BignoBigHo o a63. 2 4. 1 cT. 638 LUK
YKpaiHu IiCTOTHUMW yMOBamMu [OroBoOpy €
yMOBU Mpo npegmeT [OroBOopy, YMOBW, LWO
BU3Ha4yeHi 3aKOHOM SK ICTOTHi abo € Heobxif-
HUMW ANA [AOroBOPIB AaHoro suay, a Takox
yci Ti ymMm0BM, WOA0 AKUX 3a 3asBOKO0 xoya 6

OAHIET 31 CTOPIH Mae 6yTU AOCATHYTO 3rogu.

TakKuM 4YMHOM, NPU MOroA>XeHHi icToT-
HUX YMOB [OroBopy nigpsAAy Ha npoBefeHHs
MPOEKTHNX Ta MNOLWYKOBUX POOGIT CTOPOHU
MOBUHHI nepegyciM BU3HaUYUTU npegmerT.
Ana Toro wo06 po3rnAHyTU npeamMmeT A0OroBo-
py nigpagy Ha nNpoBefeHHSA MPOEKTHUX Ta
nowyKoBuUX pob6iT, HeobxigHO 3'AcyBaTw,
o € NnpegMeTOM CamMoro AOrosopy niagpsaay.
Ap>ke B HOpPUAWYHIA niTepaTypi 3 uboro
npmuBoay HemMae €AMHOT To4YkM 30py. OAHi
aBToOpM BBaXkalTb, W0 NpegMeToM [0roBoO-
py nigpagy € po6oTa, AKa BUKOHYETbLCA Nif-
pAAHUKOM 3a 3aBfaHHAM 3amMoOBHUKa [1].
IHWi — MaTepianizoBaHwuii pesynbtaTt po6o-
T 3a yumm pgorosopom [2]. MpoTe 6inbw 06-
I'PYHTOBAHOI BUAAETLCA TPeTs To4dkKa 30py,
3rifHO 3 AKOW nNpeaMeT AOrosopy nigpsagy
Mae pgyanicTUuHwWn xapakTep. [Nepegycim,
e cama pob6oTa, sKka BUKOHYETbLCSA 3a [0ro-
BOpPOM, a TaKoX T1i pe3ynbTaT [3]. OcTaHHA
TOYKa 30py, Ha Haw nornsag, HamTouvHiwe
BignoBifae npaBoBii Npupogi NigpagHUX
L0roBoOpIiB.

Buxoasaum 3 uboro, npegMmeTom [0OrosBopy
nigpagy Ha nposefeHHSA MPOEKTHUX Ta Mno-
WYKOBUX PO6IT cnifg BBa>kaTtu NOLLIYKOBI Ta
(ab0) NpoeKTHI po6oTn AnA 6yaiBHMUTBA Ta
iX pesynbtaT. OCTaHHIM y nepwomMy sunag-
KY € flaHi, oTpuMaHi BHacnifoK NowwyKoBUX
pob6iT, a B Apyromy BunaakKy — TMpoOeKT-
HO-KOLITOPUCHAa AOKYyMeHTaLis.

MowykoBi po6oTn Ana 6yaiBHUUTBA —
ue BUA AiANbLHOCTI, CNPAMOBaHUIA Ha OTpwU-
MaHHS i BiANoBigHY NiAToTOBKY iHopMaLil
npo cTtaH MPUPOAHUX | TEXHOTEHHUX YMOB
TepuTopii (perioHy, parioHy, mailpgaHuunka,
LiNAHKKW, Tpacu) B hopmax, NpugaTtHUxX ans
MPUAHATTA pilWleHb, WO 3abe3nevyloTb
PYHKLUIOHANbHY HafiNHICTb IHXXeHepHUx
06’€EKTIB, AKi MPOEKTYKTbCA, 3 MiHIMaNb-
HUM MNOPYLIEHHAM NMPUPOAHOro cepegosuLa
i 3a6e3neyeHHAM yMOB AN 6e3MeYHOro npo-
XXNBaAHHA HaceNeHHA. Pe3ynbTaTn MOLIYKO-
BUX pPOO6IT cknagalTb 060B'AA3KOBY OCHOBY
LA pOo3p06KM NMPOEKTHOT AoKyMeHTauii gns
6yAiBHULTBA.

3ane>xHo Big MeTu MOoLyKOBi po6oTu Mno-
LIiNATLCA Ha TaKi BUAW: iHXeHepHo-reoge-

* BHYTpiLLHIO py6puKauito TeKCTy (Mig3aronoBku) 3aiiCHEHO peAaKLieto.
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