Murxumun FO.1.

JIOCBIJ] IIPABOI'O PEI'VJIIOBAHHS BIJITHOBHOIO ITPA-
BOCYI/IS1 Y TTOJIBLLI

YJIK 343.9

Axmyanenicme docnioscenus. PedopMyBaHHSI KPpUMIHAIEHOTO CYTOYHH-
CTBa — 00’ eKTHBHA BUMOTH yacy. OIHUM i3 NIIAXiB HOT0 MOnepHi3alii, 0e3y-
MOBHO, € BIPOBaKEHHS BiTHOBHOTO TIpaBoCyaas. Binmosinao no Konmerii
pedopMyBaHHS KpUMiHAIBHOI IOCTHINIT YKpaiHH, IO 3aTBEp/KCHA YKa30M
[pesunenTa Ykpainu Bix 8 xBiTHSI 2008p., [9] KprMiHATbHA IOCTHIIA YKpa-
THM TIOBMHHA OyIyBaTHCA, 30KpeMa, Ha PO3MHPEHHI 3aCTOCYBaHHS BiIHOB-
HUX TIPOIIETyp, B TOMY YHUCII, 3 BpPaXyBaHHSAM CBITOBOTO JOCBIdy. SIckpaBUM
MIPUKIIAZIOM YCIIITHOTO OHOBJICHHS! KPUMIHAJIBHOTO IMPOIECY 3 JAOTIOMOTOI0
BimHOBHOTO Tiaxoxy € [Tompima. BBaxkaemo, 10 TOCBIT HAIIHMX CYCiliB MOXKE
OyTH IIHHAM IS YKPaiHCHKOTO 3aKOHONABII TPH PeQOpMyBaHHI BITIH3-
HSHOI KPUMiHAJIBHOI FOCTHIII. Mema cmammi TIONSATA€E B aHAMNi31 JAOCBITY
[ompmi y chepi BiTHOBHOTO TMPAaBOCYIS Ta MOKIMBOCTI 3aITO3MUEHHS HOTO
MTO3UTHBHUX E€JIEMEHTIB IpH peopMyBaHHI YKpPaTHCHKOTO KPHMiHAIBHOTO
TIpoIIeCy.

Mertoro cTaTTi 3yMOBIICHI 3a60aHHs HAIIIOTO JTOCITIKEHHS:

- PO3TISHYTH iICTOPUYHI aCTIEKTH BIPOBAKCHHS BiTHOBHOTO MIPAaBOCY/I-
15 B [TomsI;

- TIpOaHAI3yBaTH YMHHI MOJIBCHKI HOPMATHBHO-TIPABOBI aKTH y MaHii
cepi;

- BU3HAYMTH MICIIe MeAiamii Ha Cy4acHOMY €Tali PO3BHUTKY ITOIBCHKOTO
KPUMIHAJIBHOTO CYJJOYHHCTBA;

- BUOKPEMUTH TTO3UTUBHHHN JTOCBIJ] MOIBCHKOTO KPUMIHAIBHOTO MPOLIECY,
10 MO)ke OyTH IIHHUM TSI YKpaiHH.

Cepen yKpaiHCHKIX HayKOBIIIB TUTAHHS «ITOJBCHKOTOY» BiTHOBHOTO TIpa-
Bocynas nociimkysamu B.T. Manspenko, [.A. Boiitrok, B.B. 3emistHbchka
Ta iHmm. OgHaK KOMIDIEKCHOTO aHallizy KpUMiHAIBHO-TIPOIIECYalTbHIX HOPM
3 HOTO IUTAHHS He OYyII0 3/1iHCHEHO.

[Tpouec 3apomxeHHs BimHOBHOTO TpaBocynas y [lonbmii B cydacHOMy
ioro po3ymiHHi i popmax posmodascs 3 1994 poky. [lompma mogana mepe-
WiMatu BiamoBimHUH noceix y Himegumnu. 1994-1995 pokn mosHaummmcs
MIPOBEICHHAM MPOCBITHUIBKAX 3aXOMiB (KOH(EpeHIlii, ceMiHapH, TOIIO)
cepea MpEeACTaBHUKIB MPABOBOI CHCTEMH IIOJIBCHKOI JIepkaBu. [IpakTudne
BTiJIGHHSI, anpoOartisi TEOPETUYHHUX HAIPAIIOBaHb PO3Modanoch y 1995 pori.
12 rpynHs 1poro poky Oyio ctBopeHOo KomiTeT 3 BIpoBaKeHHS Memiariii y
[Mompmi, sIKUif pO3pOOHB 1 BIIPOBaKYBaB MPOEKT « EkcriepuMenTaIpHa Tpo-
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rpama Mezianii MK HEMOBHOJIITHIM IPABOIIOPYIIHUKOM 1 HOTO YKEPTBOIOY,
peaJtizaiis sikoro Oylia 3aIuIaHOBaHa Ha TPH POKH.

XapakTepHo, 10 Yy Hepiog peaiizailii eKCIepUMEHTAIbHHUX IPOTrpaM
YKOJTHOTO 3aKOHOZABUOTO HIiAIPYHTS BIIPOBAJUKEHHS BiJHOBHOTO IPAaBOCY-
151y Tonbii He Oyi0, a JiSUTBHICTh Y MEXax KPUMIHAIBHOTO CyJIOYMHCTBA
I'PyHTYBaJIaCh Ha 3araJIkHUX KPUMiHAJIBHO-IIPOLIECYJIbHUX HOpMax. Bina3Ha-
YHMO, 1110 Ha JaHHU Yyac B YKpaiHi CKJIQIa€ThCsl aHAJIOTUHA CUTYAIlisl.

E. JloGeeBchka 3a3Havae, mo y 1997-1998 pokax novanu ¢yHKIiOHYBaTH
TiepIi KypcH 3 MiAroTOBKHM Meaiaropis. [licis iporo y sty Mictax KpaiHu
OyJ10 BIIKPHTO €KCHEpHMEHTaJIbHI LIEHTPH MeAialii MK KepTBOIO 1 mpaBo-
nopyuraukoM. J{o 1999 poky Oyio npoBeneHo monan 150 memiamiid y Kpumi-
HaJbHUX CIpaBax [2,c.22].

IrcrutyT Memianii y ITonmbIi Ha 3aKOHOTABYOMY PiBHI OYyJIO 3aKpIIICHO
6 uepBHs 1997 poui 3 NPUHHATTAM HOBHX KPHUMIHAJIBHOTO 1 KPUMiHAJIBHO-
MIPOLIECYAILHOTO KOJIEKCIB Ii€l KpaiHW, sIKi BCTYNHIM B Jit0 3 1 BepecHs
1998 poxky. 3okpema, § 1 crarri 320 KpumiHaabHO-NIpOLECYaIbHOTO KOACK-
cy Hompmi (B Mexxax miaBu KIIK, sika perynroBana momnepegHe CIifcTBO)
rependaydas, M0 MPOKYPOp Mae MpaBoO 3BEPHYTHUCH 0 CYAY 3 BiIOBIIHOIO
3asBOIO, B SIKIH BiH 13 BJIACHOI iHiLiaTUBH a00 3a 3r0jI0I0 CTOPIH MPOIIOHYE
HalpaBUTH CIIPaBy JO YCTAHOBH a0o0 JIIOMHU, 110 3aCIyrOBYE JOBIpH, Ha
MIPOBEICHHS POLIEAYPH NPUMHUPEHHSI MUK ITi/JO3PIOBAHUM 1 MTOTEPIUTHM. §
2 wmi€l K crarTi MICTHTh HOPMaTHBHY BKa3iBKY, III0 yCTaHoBa a0o JIIofMHA,
110 TijIHA IOBIpH, YKJIAJIa€ JOKYMEHT-PEKOMEH/AIIIIO0 100 IIPOBEJICHHS Me-
Jiarii i O4iKyBaHUX BiJl HEl pe3yNIbTaTiB, SIKUIl BPaXOBY€ MPOKYPOP, KOJIU BH-
pilllye 3BEpHYTHCS JI0 CyIy 13 3as1BOIO, PO sIKy Waerbest y § 1. 3rigHo 3 § 4
crarti 339 KpuminansHo-mporecyaabHOro kogekcy Ilombin B peaxiiii Bif
6.06.1997p., TonoBa cymy npuiiMae pilIeHHs PO MMOYaTOK CYIOBOTO IPOBa-
JUKEHHS Y KpUMIHAJIBHIH cripaBi abo MOXKe HalpaBUTH 11 Ha IPOLEypYy MpH-
MHUPEHHS. Y3arajJbHIOIOYH HaBE/ICHI MOJIOKEHHS MOJIbCHKOTO KPUMIHAIBHO-
MIPOLIECYAIILHOTO 3aKOHY, MOYKHA 3pOOMTH BUCHOBOK, 1110 Y JAHOMY BUITAJIKY
OyJ10 3aKpiIUICHO MOXKJIMBICTD MPOBEJCHHS Me/iallii 10 Mo4aTKy OCHOBHOTO
cymoBoro po3rsiay. Takox, npoanari3yBasium § 2 crarti 489 KpuminansHo-
TIpolecyanbHOro kofekcy IlosbIi, IPUXOIUMO 10 BUCHOBKY, 1110 y CIIpaBax
MIPUBATHOTO OOBMHYBAYCHHS MeJliallis Mo)Ke OyTH aJIbTEpPHATUBOIO TaK 3Ba-
HOMY «CY[IOBOMY 3aCiJIJaHHIO IIPUMHUPEHHSD).

XapakTepHo, 10 NpolecyallbHa MOXIIUBICTh MPOBEACHHS Meaialii Ta-
KO OyJia miIKpirieHa eBHUMH MaTtepiaibHUMK Hactiakamu. Tak, i3 cratei
53, 56, 60, 66 KpuminansHoro kozekcy [lombii [4] BUILTHBAE, 110 TO3UTUB-
HI pe3ysbTaTH y4acTi y Hpouexypi Memianii MOXyTh OyTH ITiJICTaBOIO JUIs
IOM’SIKIIICHHS ITOKapaHHs a00 BiZCTPOYKH HOTO 3aCTOCYBaHHSI.
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[HcTHTYT Menianii y KpUMiHaJIBHOMY Ipolieci OyJ0 TakoX BimoOpaxke-
Ho y 3akoni [Tonbmii «IIpo cymounHCTBO y cripaBax I0A0 HEMOBHOJITHIX»
[3] uusixoM BHeceHHs 3MiH 110 Hboro 15 Bepechs 2000 poxy. Bxazanwmii
HOPMaTHUBHO-IIPABOBHUH aKT HaJa€e NMpaBo Cy/li Ha Oynb-sKii cTanii cyoBo-
IO PO3MISLY 3a 3TOI0K0 IOTEPIUIOrO Ta MiJICYJAHOTO TepeaaTH KPUMiHAIBHY
CrpaBy Ha Mejialio, a ii pe3y/bTaTH MaroTh BPaxOBYBAaTUCS IIPH BUHECEHHI
BUPOKY.

Sk 6aunMo, BKa3aHi IpaBoOBi HOPMU HE MICTSITh YITKOI periiaMeHTauii Me-
Jianii y mojgbChbKOMY KpUMIHaJIBHOMY TIpolieci. 30Kpema, He BPEryJibOBaHO
CTPOKH TPOBEJCHHS BiTHOBHOI MPOIEAYpH, 1 MICIC 1 CITiBBIIHOIICHHS 13
3arajJbHUMH KPHUMIHAJIBHO-TIPOIIeCyalbHUMU HopMaMu. HaBiTe miciist 3akpi-
TUICHHS Meialii y 3aKOHOIaBCTBI MIPAKTHKK HE COPMYBAIIM €IMHOT JTyMKH
[0J10 11 3aCTOCYBaHHS Y 3B 53Ky 3 HESCHICTIO 3aKOHOJIABUMUX HOPM.

[IpoBinHy poib y 3anpOBa/DKEHHI 1 PO3BUTKY BiHOBHOTO HPaBOCYIIS,
30kpema, Memianii, y [Toxpmii Bixirpae Ionbcekuii nentp meaianii (Bapma-
Ba). Bin OyB cTBopennii y 2000 poi muisixom pedopMmyBaHHs 3rajanoro Ko-
MiTeTy 3 BrpoBapkeHHs Mmeniarii y [Tonbimi. CTBOpeHHS 11i€l HenepKaBHOT
IHCTUTYLIT J]allo HOBUHA, y’Ke BAarOMHMi MOIITOBX JUIsSi PO3BUTKY BiJIHOBHOTO
nipaBocyast y [ompmmi. Cotij BiI3HAYUTH, IO OCOONMBY POIIb Y BOMY HPO-
Lieci Bifirpana rpoMaiChKo-IOMITHYHUN JTisT4, HAyKOBELlb, SICKpaBa 0coOuc-
ticth — [Ipe3unent [onbebkoro nentpy memianii Sxina Bamtok. [Tonbchkuit
LICHTP Meiallii iHII[iF0BaB 3MiHU B 3aKOHOJABCTBI, 1[0 CTOCYBAJIMCS BiJIHOB-
HOro mpaBocymasi. CaMe I yCTaHOBAa CTajla HAWAKTHUBHIIIUM IHII[IaTOPOM
OHOBJICHHSI IHCTUTYTY MeJianii y KpuMminaiasHoMYy ipoueci [Tonpmi.

10 ciuas 2003 poky Oyno pedopmoBano Hopmu KpuminaibHO-
MIPOLIECYAIILHOTO KOJIEKCY, II0 CTOCYBAINCh MEiallii, IUIIXoM HOro J1oro-
BHEHHS cTarTelo 23a i BUiIy4eHHsIM aHaizoBaHoi crarti 320. Bianosinue 3a-
KOHOJIABYE TTOJIOKCHHS BCTYIHJIO B Jit0 3 1 yumas 2003 poky.

BaxiBo, 110 IHCTUTYT Meiallii 3HalIIOB CBOE 3aKPIIUICHHS Y PO3.i
«3aranpHi nonoxeHHs» KpuMinaisHO-1porniecyanbHoro kopekcy Ilombii.

Crarta 23a KpuminanbHO-1IponecyansHoro koaekcy Ilombini nependa-
4ae, 1o Cy/, a i 4ac MOMepPeIHbOr0 CIIIICTBA — IPOKYPOP, 3 IHIIIaTUBU 200
3a 3roJIOK0 MOTEPILIOro a0 OOBUHYBAYCHOT0, MOXKE HAIIPABHUTH CIIPABY 10
yCTaHOBH a0o0 TiIHOT JJOBIpH 0COOM 3 METOIO TPOBEJICHHS MIPOLIEAYPH MEi-
auii MK OTepniiuM i 0OBUHYBaYeHUM [6]. Y TakoMy BUMAJKY, ITO-TIepIle,
OyJ10 PO3IIMPEHO MEPETiK CTaill KpUMIHAJIBHOTO MPOIIECy, Ha IKUX MOXKE 3a-
CTOCOBYBATHUCs Mefiallisi. BinmoBinHo, BKa3aHa mporenypa Moxe OyTH mpo-
BEJICHA HE TIJIbKU HA €TaIlli JOCYJA0BOTO CIIIJICTBA, a i Mij] 4ac CyI0BOrO MpO-
BajpKeHHs. [lo-npyre, po3mIMpeHo Koo 0cCi0, 10 MaroTh MPaBO MPUAMATH
PIIICHHS MO0 3aCTOCYBaHHsS Mejiallii. TakuM MOBHOBaKCHHSIM OYyJ10 HaIi-
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JICHO MPOKypopa Ta cyauto. Haite Oinbmie, § 2 crarti 3251 KpumiHanbHO-
MPOIECYaIbHOTO Koziekey Yy perakiiii 2003 poky Hamae MpaBO HANPABISATH
KpUMiHAJIBHY CIIpaBy Ha MeJialilo opraHy, 10 MPOBOIUTH Ai3HaHHA. Taky
¢ynxuiro y [Monbii Bukonye nominist. OTxe, IPUHHATTS PilLICHHS TIPO IIPo-
BEJICHHS Meliallil HAJICKUTh 0 KOMIICTEHIIIT MOJIIIIiT, TPOKYpaTypH Ta CY.IY.

Haifuacrime KpuMiHaIbHI CIpaBU Ha MeJliallilo HAPaBISINCS CYLSIMH.
[po e cBimuuTh MoJaHa HIKYE MOPIBHAIBHA TabIHI, 1110 Oyna chopmoBa-
HAa 3a pe3yJibTaTaMH JOIOBi/Ii MpoKypopa M. Bapiasa €. Bingnepa [1] Jani
I0/IaHO 32 POKH, Y SIKUX Beslach crarucThka. CratuctuyHa iHdopmaris npo
HalpaBJIeHHsI CIIpaB Ha MeJlialliio MOJIIIE0 BiACYTHSL.

Pik Opran, mo Ha- KinbkicTs cripaB
MPaBUB  KPUMIHAJIBbHY
CIpaBy Ha MpPOIETyPY
memiami
1999 p. cyn 336
MpOKyparypa 42
2002 p. cyn 1021
MpOKyparypa 35
2004 p. cyn 3569
MpOoKyparypa 211
2006 p. cyn 5052
IIPOKyparypa 1447

BigzHaunmo, 110 Ha 3aKOHOAABYOMY piBHI Oyl BCTAHOBJICHI CTPOKH
npoBeneHHs Meaianii. Tak, mporeaypa Meziaiii He TOBMHHA TPUBATH JIOBIIIE,
HIK OZIMH Micslb. [IpoTe 1eii TepMiH He BPaXOBYETHCS B Yac MONEPEAHBOTO
ciiacTBa. B 3arajgpbHOMY TEpMiH MOMEPEIHBOTO (IOCY0BOTO) PO3CIi Iy BaHHS
HE TOBHHEH TPUBATH OUIbIIE JBOX MICSIIB, OKPIM BHIQJIKIB HOro Mpojo-
BIKEHHSI IPOKYPOPOM Ha CTPOK JI0 3 MICSIIiB.

[pouecyanbHi acrekTH MPOBEICHHS MeAialil y KpUMiHaJIbHUX CIIpaBax
I10/I0 HETIOBHOJITHIX MPAaKTUYHO HIYMM HE BiJPI3HSIOTHCS BiJl 3arajbHOTO
nopsaaky. OfHaK y TaHOMY BHIIQJIKY iCHYE crieriugika 111010 CTPOKiB MpoBe-
neHHs npouenypu. Tak, BianosinHo 10 § 9 Poznopsmpkenns MinicTpa 1ocTh-
1ii [Mombiri «IIpo mopsiiok mpoBeIeHHS MPOLIEAYPH MEIiaIlil y CripaBaXx Mo10
HEMOBHOJITHIX»[ 8], B IIOCTaHOBI PO HANpPAaBJICHHS CIIPAaBU Ha MeJialliio Ci-
MEWHUH CyJl BCTAHOBIIIOE TEPMiH, MPOTSITOM SIKOTO BiH ITOBHHEH OTPHUMATH
3BIT MPO XiJ1 1 pe3yJIbTaTH MPOLEIYPH Meiallii, 1110 He TIOBHHEH ITePeBHIILy-
Bard 6 THKHIB. Y BHHSATKOBHX BHIIQJIKaX, KOJH ICHYE BEJHKa BIPOTiTHICTH

YKJTaJICHHS YTOJIH, CYJI MOXKE TIPOIOBXKHTH IICi TEPMiH, ajie He OLIbIIe HiXK Ha
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14 nuiB. ToOTO TepMiH MPOBEACHHS MEiallil Y BUIIAJAKY BYNHCHHS 3IOUUHY
HETIOBHOJIITHIMU MOYE CKJIaJIaTH, 3a TIEBHUX 0OCTaBHH, JI0 IBOX MICSLIB.

Crarucruka, HaBeJeHa €. BiiHepom, y Mexkax JlaHUX BapIIaBChKOi IIpo-
KyparypH, CBIIYHTB, 1110 MICSYHUI CTPOK y NEpEeBaXKHIl OUTBIIOCTI BUIIAIKIB
€ TOCTaTHIM JUIsl TIPOBEJICHHS IPOLeypH Meianii. 3a Horo TaHUMHU, TUTBKU
y IUSITH 3 CTa TPUALTH I’ SITH BUNIAIKIB ITPOLIeAypa Meianii TpuBasa JOBIIe
HIDK OWH Micsb [1].

BBaxkaemo, 1110 MiCSIYHOTO TepMiHYy OyJ10 O JI0CTaTHBO /ISt OpraHizauii Ta
IpoBeZieHHs Mezianii B YkpaiHi. BuHukae 3anuranss, 41 BapTo MpU LOMY
TIPUBYITUHATH JJOCY/I0BE CIIJICTBO?

BBakaemo, 1110 3ylMHEHHS TIPOBA/DKEHHS Y KPUMIHAJIBHIN CIIpaBi Ha J10-
CYIOBOMY CIIIZICTBI Yepe3 MPOBEIACHHS Meiallil He € JouiIbHUM. Memialris
TUIBKW HaJa€ MOMJIMBICTH CTOPOHAM JOCSTHYTH NMPUMHPEHHS 1 HE O3Ha-
Yyae TPOrHO30BAHOIO pe3ysibrary. ToMy CTaBUTH B 3aJIeKHICTh IOBHOTY 1
00’€KTHBHICTH PO3CIIilyBaHHs BiJl BapiaHTIB pe3yJbTaTy Mesialii, a Takox
i1 OLIHKM He BapTo. SIKIIO MPUIYCTHUTH, 1110 Y SIKOMYCh BHIIQJIKy 3yIHHEHO
MIPOBAJPKEHHSI Ha JIOCYJIOBOMY CIIACTBI JJIsl MPOBEICHHS Menianii, To 3a
Lei mepiog Moxke OyTH BTpaueHa 4M CIOTBOpPEHA jJ0Ka30oBa 0a3a y CIIpasi.
Tum Ourbiie MpoOJIEMHUM BUAAETHCS 3yNUHEHHS MPOBA/DKEHHS y CIIPaBi,
KOJIM Ti/103pIoBaHuii (0OBUHYBa4YeHHI) 3aTpUMaHuil epedyBae Iij| BapTolo.
Crpoku 3aTpuMaHHs 4M repeOyBaHHs Iif BAPTOIO MPOTIKAIOTH HapaebHO
i3 CTpOKaMHu pO3CIIiyBaHHs, aJie He CHIBIAAal0Th 3 HUMH. SIKIIO 3armpono-
HyBaTH, IO MOMNEpeTHE CIIACTBO MOXKHA 3YNHHHUTH, KOJH IiJ03pPIOBaHHUN
(0OBMHYBaYCHHUI) 3HAXOASTHCS I1iJ] BAPTOKO, TO B TAKOMY BHIIQJIKy MEiallis
BTPYYa€eThCsl y KPUMIHAIBHUN NPOLIEC, HAB I3yI0YH BUMYILICHE ITPOJJOBKEH-
HSl CTPOKIB YTPHUMaHHS Wi BapTOIO IT1iJO3PIOBAHOrO (0OBHHYBAa4YEHOTO).
Taka curyarist cyrnepeuuTs He TiJIbKH i7ei BIJIHOBHOIO MpaBOCYA[s, aje i
37J0POBOMY IUTy31Ly.

Takox, po3nIsAalouu MOXKIMBICTD 3yIIMHEHHS JOCYJ0OBOTO CIIIICTBA JUIst
MIPOBEICHHS MeJiallii, 3BepHEMOCH JI0 BUNAJKY, KOJIHM 3JI0YMH BUYMHEHO Y
cniByyacti. Hanpukiazn, oquH i3 mino3proBaHuX (OOBHHYBaueHHX) BUSIBHB
OaxaHHsI B’s13aTH y4acTh y Mezianil, a iHm Hi. 3BUYaiiHO, K 3yIMHUTH IIPO-
Ba/DKEHHs Y KpUMIHAJIBHIN CIIpaBi 1010 OJHIET 0COOH, a MPOIOBKUTH HOTO
L[OJI0 1HIIKX CITIByYaCHHUKIB HE 0aUUMO 33 MOXKJIHBE.

Baakaemo, 1110 IpoBeIeHHs Melialii He BUMarae 3ylHHEeHHS JJ0CY/I0BOTO
ciuiacrsa. Lli 1Ba mpouecn He € B3a€MOBUKIIIOYHUMH, a TOMY MOXKYTh BiJl-
OyBarucs napanenbHo. OTxe, Ha Hally AYMKY, IPOBEACHHs Meialii He Mae
3yNUHSTHU JIOCY/I0BOTO CIIIICTBA Y KpUMIHAJIBHIN CIIpaBi.

LixaBum y Ilosbiii € BU3HAYEHHS KaTeropii crpas, IOAO SIKUX MOXKE
OyTH 3aCTOCOBaHA ME/Iiallis.



Panimie icHyBaJiO TOJIOKCHHS, BHPOOJICHE MPAKTHKOK, IO MEIialis
MOe OyTH NPOBeJIeHa y KPUMIHAIBHUX CIIPaBax, SIKIIO CaHKI[sI KBai(iko-
BaHOI CTATTI Iepeadavyae NOKapaHHs y BUIISIL 11030aBJICHHS BOJII Ha CTPOK
J0 Aty pokiB. [Ipore, Ha naHMit yac Taki OOMEXEHHs yxe BiACyTHi. B
OCHOBHOMY, Ha MeJiallil0 CIPSIMOBYIOTHCSI KPUMiHaJIbHI CIIPaBU Yy BHIIAJI-
Ky BUMHEHHS 3JI0YMHIB TIPOTH 3JI0POB’S 0COOM (TUIECHI YIIKOJDKEHHS, Ha-
CHJIBHUIBKI [JIi1, TOTPO31) Ta MAaHHOBHX 3JIOYHMHIB (KPaIi>KKa, MOLIKOIKSHHS
MaifHa). PilieHHs1 po cnpsiMyBaHHS KOHKPETHOI KPUMiHaJILHOI CIIPaBU Ha
nporeaypy Menianii npuiMaeThesl Ha BIACHUH PO3CY/l YHOBHOBa)KEHOO 0CO-
6oto.

3a 3araJbHUM MTPABUIIOM Meiallisi MoKe OyTH TpOBE/IeHa y BUIIAIKY Ha-
SIBHOCTI (DI3MYHUX 0CI0 — MOTEPIIJIOro Ta NpaBONOpyIIHUKa. Bapro Bin3Ha-
YHTH, 10 3aCTOCYBaHHS L€l BIJIHOBHOI ITPOLIEAYPH HE 3IIHCHIOETHCS 1100
0ci0, SKi MarOTh CYJUMICTh, HepeOyBaloTh Y MicUsX 1030aBiIeHHS BOII, a
TAKOX Yy BHUIIQJIKy PELHJIUBY 3JI0UMHIB.

[TonbchkuM 3aKOHOJABIIEM Mepe0aueHO BUMOTH MO0 HECYMICHOCTI
MeJIiaTopa 3 IHIIOK KPUMIHAIBHO-IIPOIICCYabHO JisubHICTIO. [Iponenypy
Meianii He MO)Ke MPOBOJAMUTH 0Cc00a, SKIIO BOHA € MPOQECIitHUM CYIICIO,
MIPOKYPOPOM, aJIBOKaTOM, IOPHCKOHCYJIBTOM, a TAKOX CTa)KepOM 3 OAHIET 3
nux npodeciii, ado KO BOHA MPALOE Y CYIi, IPOKYPaTypi YH 1HIIIH ycTa-
HOBI, 3aBJJAHHSM SIKOT € TIepeCIIilyBaHHsI 3JI0YHHIB.

[Ticns mpoBeneHHst npouexypu Menianii «ycraHosa a0bo TigHa JOBipH
ocobay» mozae 3BiT mpo ii nepeoir i pe3yabrary.

3 METOI0 JeTabHIIIOT peraMenTanii npouerypy Meaianii y KpuMiHaib-
HoMy miporieci § 5 crarti 23a KpuminansHo-niporiecyaibHOro koaekcy [1oib-
i nepexdavae, o gaHa cepa Mae OyTH BperyllbOBaHA TAKOX IOCTAHOBOIO
Minictpa roctuuii. BigmoBigHO 10 11i€1 KpUMIHATBHO-TIPOIIECYaIbHOT HOP-
MM, i/13aKOHHUH aKT Ma€ BU3HAYNTH, 30KpeMa:

- BUMOTH, SIKMM I[TOBHHHI BiJIlIOBi/IaTH YCT@HOBH 1 TiJHI JOBipH 0codwu,
Ha/IJIeH] TPaBOM MPOBOINTH MEIiallio;

- croci0 X NpU3HAYEHHS i BIKIIMKaHHS;

- o0csIr 1 yMOBH HaJJaHHs MarepialiB KpUMIHAJIBHOI CIIPaBH;

- crociO 1 MOpsIOK MPOLEAYPH Meiallii.

Oxpim HOpM KpuminaibsHO-TpoiecyainbHOro Kozekey Ilosnbii, Meaiaris
PETYJIIOETHCS TAaKOK JIBOMA po3nopsikeHHsMu Minictpa roctunii ITombimi
«IIpo mopsok MpoBeNeHHS MPOLEAYPH MEAialil y cripaBax 11070 HEIOBHO-
miTHIX» Big 18 TpaBus 2001 p., sika 3rajgyBanach yxe panime, Ta «IIpo mo-
PSIOK ITPOBEJICHHS MPOLIEAYpH Meianii y KpUMiHaJIbHUX cripaBax» Bij 13
yepsHs 2003 p. [7].



[TpoBomuty nponenypy Menianii y KpUMiHaJIbHUX CIIpaBax MalOTh IPaBO
YCTaHOBH, SIKI 3TiIHO 31 CBOIMU CTaTyTHUMH 3aBJaHHSIMHU Oy CTBOPEHI JUIsl
BHUKOHAHHS 3aBJaHb y cepi Memialii, pecorianizaiiii, 3aXucTy rpoMajChbKIX
IHTEepECIB, 3aXUCTy BAXKJIMBOTO 1HIMBIyaIbHOTO IHTEpECy abo0 3aXHCTy CBO-
60x 1 npaB moauHu. DakTHYHO, Y JaHOMY BHIIAJIKy MOBa #Je Ipo rpoMaji-
cbKi opranizanii. Takox Meziarist MoXKe IIPOBOAUTHCH OKPEMHUMH (i3HUHUMHU
ocobamH.

OO00B’s13K0BOIO YMOBOIO JIiSUIBHOCT] YCTaHOBH 4K 0c0o0H y cepi memiamii
€ 11 BHECEHHS JI0 BiJIIIOBIIHOTO PEECTPY, IO BEAETHCS MPU OKPYKHHUX CY-
Jax. BUHATKOM € JliarHOCTHYHO-KOHCY/IBTallifHUN 0CepeioK 3 MUTaHb ciM’i,
MIPE/ICTABHUKH SIKOTO MOXKYTh MPOBOJIUTH MeJliallilo y KpUMIHAJIBHHUX CIIpa-
Bax II0JI0 HEMOBHOIIITHIX 03 mepeOyBaHHs y 3ralaHOMy PeecTpi.

[IpoBoauTy mporieypy Meianii Mae paBo TijHa A0BipHu ocoda, sika: 1)
Mae T0JIbCbKE IPOMAJITHCTBO; 2) He 00OMeKeHa B KOPUCTYBaHHI IIpaBaMH JIf0-
JMHU 1 rpoMajisiHiHA; 3) jocsiia 26 pokiB; 4) BUIBHO BOJIOAIE MOJIBCHKOIO
MOBOIO; 5) HE Ma€ CyJUMOCTI 32 YMHCHHH 3JI04KH; 6) BOJIOJi€ BMIHHSIM yCy-
HCHHsI KOH(QJIIKTIB Ta Ma€ BCI 3HAHHS, HCOOXINHI JUIsS MPOBEACHHS IMPOIIC-
oypu Menianii, 30kpema y cdepi Icuxonorii, neJaroriku, couionorii, peco-
miamizamii abo FOPHUCIPYICHINIT; 7) rapaHTye€ HAJCKHOTO BUKOHAHHS CBOIX
000B’s3KiB; 8) BHEceHa 110 BiAmoBiaHOTO peectpy. Ocoba, sika BiAMOBiAae
HaBEJCHUM BHMOTaM, MOXKE BUKOHYBaTH (DyHKIIT mMeaiaTopa y KpUMiHAIb-
HUX CIIpaBax.

Binnosimao mo § 7.1. Posmopsypxenasmu Minictpa roctuiii [Tombimi
«IIpo mopsiiok mpoBeAeHHs MpoLeaypH Meianii y KpuMiHaJIbHUX CIIPaBax»»
MIPH HANpPAaBJICHHI KPUMIHAIBHOI CIIPAaBU Ha MPOLEAYPY Memiarii ¢y (a mif
4ac JI0CYI0BOTO CIIIICTBA — MPOKYpOp abo IHIINI, YIIOBHOBa)KCHUH OpraH)
BUHOCHUTD [TOCTAHOBY, B sIKii OJJHOYACHO BH3HAYA€ThCS YCTaHOBA YM 0CO0a,
o Oyze 11 mpoBoxuTH. Y BKa3aHiil mocTaHoBI Mae OyTH 3a3Ha4yeHoO: 1) Ha3By
yCcTaHOBH a0o0 Mpi3BHIIE Ta iM s MeiaTopa; 2) naHi npo 0co0y 0OBHUHYBaYe-
HOro abo MiI03pIOBAHOTO Ta IoTepmiioro; 3) iHdopmarito mpo BiANOBIIHY
KPUMiHAJILHO-ITPaBOBY KBaiidikalito 3;104uHy; 4) o0csr Ta crocid HalaHHs
MarepiaJiB y JaHii cripasi; 5) TepMiH 3aKiHYEHHsI IPOLEypH Meialii 3 ypa-
XyBaHHSIM 3aKOHOJJABYMX MOJIOXKEHb (SIK MU BiJI3HAYalM paHille, BiH CKJIajae
OJTMH MICSIIIb).

XapakTepHo, [0 OpraH M IM0CaJI0Ba 0co0a, sika HallpaBUia KPUMiHAIb-
HY CHpaBy Ha IpoLeAypy Mefialii Mae npaBo 3AIHCHUTH 3aMiHy MeJiaTopa.
Sk mpaBwmIIo, MeiaTopy HaJaeThcs OOMexeHa iH(popMallis y KpUMiHAIBHIH
crpaBi, HEOOXI1/{Ha /ISt IPOBEJICHHS MeJliallii, sika CTOCY€ThCsl OCOOUCTHX J1a-
HUX MOTEPIIIOro 1 IMi103pIoBaHOro a00 0OBMHYBAYEHOTO; BU3HAYCHHS IIPH-
YETHOCTI JI0 3JI0YHHY, Y SIKOMY OOBHHYBauyeThCsl I11103pIOBaHUN 200 00BH-
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HyBaueHUH; KBaJiQikawii 3;1041Hy; 00CTaBUH BUYMHEHHS 31104nHy. [Ipore, 3a
0OTPYHTOBAHOIO 3as1BOIO MejliaTopa cy/| ado MPOKypop 3 MEBHUMH 0OMEKEH-
HSIMHM MOXKE HaJIaTH JI0Ka30BHH Marepiall, [0 MICTHTBCS y Marepiaiax crpa-
BH, B YaCTHHI, 5IKa CTOCYETHCS yUAaCHUKIB MPOLEAypy Meaiarii. Mexiaroposi
HE HaJIAI0ThCsI MaTepialii CIIPaBH, 110 BBAKAIOTHCS AEPIKABHOIO, CITY’)KOOBOIO
TAEMHHIICI0 200 TAEMHUIICIO, IO II0B’s3aHa 3 BUKOHAHHAM INpOQeciiHuX
000B’s13KiB 200 (DYHKIIIN; MaTepiajn, 0 CTOCYIOThCS CTaHy 3IOpPOB’S Mij-
03pIOBAHOr0 200 OOBHMHYBA4YE€HOI'0, BUCHOBKIB CTOCOBHO HBOTO; JAQHHX IPO
HOTO CYTUMICTb.

Bigznaunmo, 1o Meaiatopy MOXKyTh OyTH HaJiaHi KoIIii BIAMOBIAHUX Ma-
TepialliB KpUMIHAJIBHOI CIIPaBH, a O3HAHOMIICHHSI 13 CAaMOIO CIIPABOIO TIPOBO-
JUTBCS JIMIIE Y TIPUCYTHOCT] YIIOBHOB)KEHOTO MpalliBHUKA CYIY.

[Ticnst oTpUMaHHS MOCTAaHOBH MPO IPOBEICHHS BiJHOBHOI MpoLEIypH
IpolecyabHa JisUIbHICTh MeiaTopa rnoJjsirae y: 1) Hajgaro/pkeHHI KOHTaKTy
3 MOTEPIUIUM 1 MiI03pIOBaHUM a00 OOBMHYBAau€HHM, BU3HAYCHHS TEPMiHY
1 Micis 3ycTpidi 3 KOOKHUM 3 HUX; 2) TPOBEJCHHI IHAMBIIyalbHUX 3yCTpi-
4yel 3 HUMH, JIe OBIIOMIISIETHCS TIPO CYTh 1 NPUHIUIIK NPOLETypH Metiarlii,
PO3’SCHIOIOThCS IX TpaBa; 3) MPOBEICHHI Memiallil 3a y4acTro MiI03proBa-
HOro abo OOBMHYBa4eHOro i morepmiyioro; 4) jornomMo3i y (GopMyitOBaHHI
3MICTY YrOIU 3a pe3yJbraTaMH Me[iallii; 5) mepeBipili BUKOHAHHS B3STHX
3000B’513aHb, 1110 OYJIM 3aKpIiIUICH] B YTOl MIX IT1iJO3PIOBaHIM 200 0OBHHY-
BAYECHUM 1 IOTEPILINM.

VY pasi HEeMOXKIIMBOCTI OpraHi3yBaTH 0E3MOCEPEIHI0 3YyCTpId Mi03pHo-
BaHOTro (OOBMHYBA4YE€HOTO, MiJCYIHOI0) 1 IOTEPIIIOro, MOJbCHKUI 3aKo-
HOJIABCIIb Mepen0ayae MOXIIMBICTh MPOBEICHHS MPOLEAYPH Meialii oro-
cepeakoBaHo. MeiaTop MOXKe MPOBOIUTH HPOLEAYPY MEAialii mepenadn
KOXXHOMY 3 HUX 1H(OPMAIIit0, IPOIO3UIII] Ta OBIJOMIISIFOYH MMO3UIIIFO 1HIIOT
CTOPOHU LI0JI0 YKJIaJICHHS YTO/H.

[Ticnst 3aBepieHHs Meaialii, MeiaTop CKiIajae MMCbMOBHIA 3BIT 1 HEBi-
KJIaJTHO T10J[a€ HOTO OpraHoOBi, SKUH HAIPaBUB CIIPaBYy Ha JIaHy MPOLEAYDPY.
Takuii 3BiT Mae MiCTUTH iH(OpMaIIil0 IPO HOMEP KPUMIHAJIBLHOI CIIpaBH; Ha-
3By YCTQHOBH a00 TpI3BUILE Ta iM sl MeJiaTopa; KUIBKICTh, TEPMIHH 1 Miclie
MIPOBECHHS 1HMBITyaJIbHUX 1 CIIUIBHUX 3yCTpiveH, a TAKOXK BKa3yBaTH 0cio,
[0 Opajy B HUX y4acTh; Pe3yJIbTaTh MPOLCIYyPH MEiallil; miAmuc MeIiaTo-
pa. Y ToMy BHIaJKy, KOJIM 32 pe3yJbTaraMH MpoLeaypy Mejianii yKiaaeHo
yrojty, BOHa CTa€ JIOAATKOM JI0 3BITY.

SIkuro Menianiro He OyIl0 3aKIHYEHO y BCTAHOBIICHI CTPOKH, TO MeiaTop
CKJIJIa€ 1 MO/Ia€ OPraHoBi, 10 HAIIPABUB HOMY KPHMiHAIIBHY CIIpaBy, 3BiT 3
TIepeJIikoM MPUYNH, Yepe3 SIKi Yy BCTAHOBJICHHH CTPOK HE BIAJIOCS JIOCATTH
pe3yibTaris.
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[Ticnst pedopmysanns y 2003 poni Kpuminamsroro ta KpuminaibHo-
porecyanbHOro KojekciB [Tombiii Oyiy BUITy4eHHI TTOJIOXKEHHS, 110 PE3yJIb-
TaTh Mezianii OepyThCs 10 yBaru NpH yXBaJICHHI MTPOLECYalbHOTO PilllCHHS
y KpUMiHaJbHIN cipasi. Sk 3a3navyae /1. Sninbka, popmManbHO YMHHE 3aKO0-
HOJIABCTBO LILOTO Terep He nepeadadae [10, c.45]. Uitki mpaBoBi HACHIIKA
YCIIIIHOI MpoLeaypy Mefiauii nepeadayeHi y crnpaBax INPHUBATHOTO OOBH-
HYBAYeHHS — 1€ 3aKPUTTS KPUMiHAJIBHOI cripaBu. OfHaK Cy0’€KT BIIaJHUX
TIOBHOBA)XXEHb Yy KPUMIHAJILHOMY CYJOYMHCTBI CAMOCTIIHO 31 CHIOE OLIIHKY
Meialii i MOXKe MPUIHSATH PIllICHHS MPO:

1) 3aKpUTTSl KPUMIHAJIBHOI CIIPaBH;

2) NPUIIUHEHHS TNPOBA/UKEHHS Y CHpaBl i3 3aCTOCYBAaHHSM YMOBHOTO
3BUILHEHHS BiJl OKapaHHS;

3) 3aKpiIuieHHs] Y BUPOKY CYJy YMOB, BCTAHOBJICHUX MK CTOPOHAMHU ITiJ|
yac MeIialii;

4) npUHHATTS 0OBUHYBAJIBLHOTO BUPOKY 0€3 NMPOBEAEHHS MOBHOL[IHHOTO
CYJIOBOTO PO3IIISiLy 3a TaK 3BAHOIO CKOPOUCHOIO MPOLIEITYPOIO 3a MOJaHHIM
OOBHHYBaUEHOTO 1 32 OTOPKEHHSIM 3 IPOKYPOPOM.

[TizcymoByIouM BHKIIa/IeHE, TPUXOIUMO JI0 BUCHOBKY, 1110 MEJiallist po3-
DISJaeThesl K (PaKyJIbTaTHBHA CKIIAJI0BA MOJILCHKOTO KPUMIHAIBHOTO HPO-
necy. [i 3acTocyBaHHS MOKIIMBE Ha Pi3HUX CTAiSX KPUMiHAIBHOTO CYIOUMH-
CTBa.

Ha namry gyMKy, 1U1st yKpaiHCBKOTO 3aKOHO/IABIIS TIOJILCHKHUIN JOCBI MOXK-
Ha BUKOPUCTATH II0J0:

- 3aKpIIICHHS! OCHOB BIJIHOBHOT'O NPAaBOCYAJS Y pO31uli «3arajibHi Mo-
noxeHHs» KpuMiHaIbHO-NIPOLIECYaTBHOTO KOJIEKCY;

- BCTAHOBJICHHSI CTPOKY ITPOBEJCHHS Metiarlii;

- BU3HAYCHHSI KOJIa Cy0’ €KTIB KPUMIHAIBHOTO IPOLECY, 1[0 MOXKYTh 1HiLli-
FOBATH IPOIICIYPY MEiallii;

- BPEryJIF0BaHHs IIPOLIElyPHUX MOMEHTIB OpraHizallii Ta IpoBe/ICHHS Me-
Janii;

- 3aKPIIUICHHS MPOLIECYaIbHUX Ta MaTEPiaIbHAX HACIIIKIB MeIiallil.

3arajiom JJOCBij IPaBOTO PEryJIrOBaHHs BIAHOBHOTO rpaBocynis y [1oib-

i € WiHHUM Uit YKpaiHu, ajie Horo CIiiJi BUKOPUCTOBYBATH, 3Ba)Kal0UM Ha

0COOJIMBOCTI HaIlIOHAJIBHOTO KPUMIHAJILHOTO HIPOLIECY.
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Mykytyn Y.I.
Experience of restorative Justice Law Regulation in Poland

This article is dedicated to the analysis of inculcation of restorative justice in
Poland. The historical aspects of mediation, normative acts in this sphere, and the
place of mediation in Poland criminal procedure are researched.

10

Keywords: restorative justice



