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MUTAHHA PO3BUTKY NPUBATHOI O NMPABA
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Onecsa €ropuuera,

3m00yBau Kadenpy MUBIIBHOTO IPaBa IPUIUYHOrO (PAKYIILTETY
KuiBcsrkoro HamionaabpHOro yHiBepcurery imeni Tapaca IlleBuenka

NMPABOBIHACNIAKN
NMPOAAXY TOBAPIB HEHAJIEXXHOI AKOCTI
3A CNMOXXNB4YNM 3AKOHOAJABCTBOM

Y ecmammi aemop sucsimaiwe noaoxenns I[K Yrkpainu ma 3axony Yrpainu «IIpo 3axucm
npas cnoiueaiie», AKi 6U3HALAIOMb NPAGA CNONUBALA Y pa3i npudOaHHA HUM Y po30piOHiil
mopzogenvbHill Mepedxci mosapy HeHaLeHHOL aKocmi, a makox 3axony Ykpainu «IIpo eidnosi-
danvHicmbs 3a WKy, 3a60any 6Hacaidok dehpexmy 6 npodykyii». Bussnerni 3axonodasui cyne-
peuHocmi ma npozaiunu, w0 pezyrioloms ui 6i0HOCUHU, BUCJLOBJEH] NPAB08i NO3Uyil U000 He-
00xi0HOCMi HA2ANLHUX 3MiH 018 NIOBUWEHHS 2aPAHMIL 3AXUCMY NPA8 CNOXUBAUIE 8i0no-

6i0H0 00 eumoz Koncmumyuyii Ykpainu.

Knrouosi cnosa: cnoixcusay, HeHanexwHa aKicmb, 0epekmHua npodykuis, 6i0nosidasvricme.

Koxken rpomagdaHWH SK yYacHUK CIIO-
JKUBUUX [TPABOBiTHOCUH Mae€ IIPaBO HA IIPU-
nbaHHSA TOBapy HaJeKHOI AKocTi. Bijblme
TOTO, Oep:kaBa BiamosimHo mo ct. 42 Kon-
ctuTynii YKpaiHU 3axuUINae IpaBa CIIOMKU-
BauiB, 3AiliICHIOE KOHTPOJb 3a AKicTIO i 6e3-
MeYHICTIO IPOAYKIIil Ta ycix BuAiB mocayr i
pobiT, cupuse AisiIbHOCTI rPOMAaIChKUX Op-
ramisamiii cmokmBauiB. 3abe3meueHHIO pe-
aJrizairii mpaB CIOKMBAUIB CIPUAIOTE CIIEITi-
aJbHI HOPMU, AKI YMOBHO MOKHA 00’emHa-
T B iIHCTUTYT «CIOKUBUYOTO IIPaBa».

CKJIaZoBOI0 UYACTHUHOIO IiHCTUTYTY CIO-
JKMBYOTO IIPaBa € TAKOK HOPMHU, K1 BU3HA-
YalTh IPAaBOBi HACTIIKYU IIPOJAXKY CIIOMKU-
BayaM TOBapiB  HEHAJEXHOI  AKOCTIi.
BaxxniuBe 3HaueHHS cepejy HUX MAalOTh Ha-
camuepeq HopMmu IIK Vipainum Ta 3akoHy
Vikpainu «IIpo 3axucT mpaB CIIOKUBAUIB».

¥V IIK Vkpainu 11i BigHOCUHU Gesmocepe-
HBO BpETyJIbOBaHi, 30KpeMa, crarreio 708, B
AKil mepegdaueHo, 110 y pasi BUABIEHHS I10-
KYIIEeM IIPOTATOM TapaHTilHOTO abo iHIITMX
CTPOKiB, BCTAHOBJIEHUX O00B’A3KOBUMU [JIS
CTOpPiH IIpaBUJIaMH YU [IOTOBOPOM, HEMIO-
JiKiB, He B3acTepeKeHUX IIPOAaBIEM, abo
anbcudikaliii ToBapy MOKyIIellb Ma€ MpPaBo
3a cBOiM BuGOpOM:

1) Bumaratu Bij mpomaBIiig abo BUTOTOB-
JoBavya 0e30ILTaTHOTO YCYHEHHS HeIOJIiKiB
TOoBapy ab0 BiAIIKOAYBAHHS BUTPAT, 3Iiii-
CHEHUX IOKYIIIEeM Y TPeThOI0 0c00010, Ha iX
BUIIPABJeHHA; 2) BUMAaraTu BiJ NTpOJaBIS
a00 BUTOTOBJIIOBAYA 3aMiHM TOBapy Ha aHa-

JIOTiYHMUIT TOBap HAJIEXKHOI AKOCTI abo Ha
TaKuil caMuil ToBap iHIIOI Mozesi 3 BifImo-
BiTHUM IepepaxyHKOM y pasi pisHuIli B ITiHi;
3) BuMaraTu Bijg mpomaBiisg ab0 BUIOTOBJIIO-
Baua BiAMOBigHOTO 3MeHIIeHHA IiHu; 4) Bif-
MOBUTUCS BiJi JOTOBOPY i BHUMAaraTu IIOBEp-
HEHHS CIIJIAYEHO1 3a TOBap I'POITIOBOI CyMM.

Amnais samicTy HaBegeHoi crarTi gae min-
cTaBU [OJs 0araThbOX 3MiCTOBHUX, Yy TOMY
YUCJIi KPUTUUHUX, 3aCTEPEIKEHb.

Hacammnepen 3asmaumumo, 1o peasisaiis
IMOKYIIIIEM IIePePaxOBaHUX UYOTHUPHLOX BU-
MOT' Ma€ KiJbKa MPaBOBUX OCOOJIMBOCTEI.
ITo-nepute, ix 3acTOCyBaHHA MOJKJIHUBE 3a
HasIBHOCTI HemoJikiB abo (danbcudirarmii
ToBapy. I1o-Opyze, 3asHaueHi Bagu TOBapy
MalTh OYyTH BUABJEHI MOKYHIIEM B MeXKaX
rapaHTifTHOTrO a00 iHIIIMX BCTAaHOBJIEHUX 000-
B’SIBKOBUMMU [AJI CTOPiH IpaBUIaMU YU JO-
roBopoMm. Ilo-mpeme, Bagu TOBapy He IO-
BUHHI OyTH 3acTepe)keHi IIPOJaBIIEM IIPU
YKJaJAeHHI JOroBOpY KYIiBJIi-IpomaKy.
ITo-uemagepme, MOKyIeIlb MOYKe HA BJIaCHUN
poscyn obparu OyIAb-sIKYy 3 IIepepaxoBaHUX
BUMOI' ab0 HaBiTHL KiJgbKa OZHOYACHO i
mpen’ sBUTHU iX TPOJABITIO.

s Toro miob6 maTu IpaBOBY XapakKTe-
PHUCTUKY HaZaHMM IOKYIIIIO IIpaBaM y pasi
nmpuabaHHA HUM TOBapy 3 BajaMu, HeoOXi-
HO CIIiBCTaBUTHU iX 3 IIpaBaMu, BCTaHOBJIE-
HUMHU 3arajJbHUMHK IIpaBUJaMu B cT. 678
IIK, aAxa Bu3HAuYMJIa IIPABOBi HACTIAKU IIie-
pemaHHA TOKYIII0O TOBapy HeEHAJEeXHOL
AKOCTI.
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Mixx Tum, cr. 678 IIK, axa BusHauae
IpaBOBi HACHiAKU IepeJaHHsA TOBaApy HeHa-
JIeKHOI AKOCTI 3a 3araJbHUM JOTOBOPOM
KYIiBJIi-IpogasKy, He CTaBUTh MOKJIUBICTH
3a/T0BOJIEHHS BUMOT IOKYIIA B 3aJIEXKHICTH
Bim moiH(opMoOBaHOCTI IOro MIPOJABIIEM
Ipo HaABHICTH HeMOJiKiB y ToBapy. Bigrak
MOJKHA CTBEPIKyBaTH, 110 IIpaBa CIIOMKUBA-
uiB, gKi mnpugbasm TOBap HEHAJEMXKHOI
SIKOCTi 3a JOrOBOPOM pPO3APiOHOI KyITiBiIi-
OPOJAKY, OJEPsKald HUMKUUU CTYIIiHb 3a-
XUMIEHOCTI B Mi#l yacTWHi, Hi*K TMOKYIIIi 3a
saragbuuMu npasuiamu I[K, 1o cymepe-
YUTh MPUHIMIIAM CIIOKHBUYOTO IIpaBa, SKe
BCTAHOBJIIOE IIiBUINEHI rapaHTil 3axucTy
IpaB CIOYKMWBada-rpoMafaHNHa AK CJIa0KOoi
CTOPOHU B JAOTOBOPi poO3ApPiOHOI KYITiBJIi-
TIPOJAKY.

MosxauBo, Ha (GOpMyBaHHA 3aKOHOIAB-
mamu pegakiii cr. 708 IIK Vkpainu Bu-
myB 3mict ct. 234 ITK YPCP, B akiii 6yio
3allCaHO, II[0 IIOKYIelb, SIKOMY IIPOJAHO
piu HeHaJIEXKHOI AKOCTi, AKIIO ii HemosiKkM
He OyJiu 3acTeperkeHi mpogaBiieM, BIIpaBi 3a
cBOoiM BuOOpOM BuUMAaraTu: a) abo 3aMiHu pe-
yi, BU3SHA4Ye€HOI B JIOTOBOPi POJOBUMHU O3HA-
KaMu, piudio HaJe)KHOI AKocTi; 6) abo Bif-
MOBIAHOTO 3MEHINEHHA KYIIiBeJbHOI IiHU;
B) abo 0e30IJIaTHOTO YCYHEHHS HEeIOJIiKiB
peui mpoagaBIleM YU BiJIIIKOAYBAHHS BUTPAT
MOKYIIIA Ha iX BUIpPAaBJIEHHA; T') abo po-
3ipBaHHA AOTOBOPY 3 BiAINIKOAYBaHHAM IIO-
KymnieBi 30uTKiB. SIKImo mificHO po3poOHU-
ku npoekty IIK Vkpainu Ta 3akoHOmABIi B
ocHOBy 3micty cr. 708 IIK Vkpainu 3akja-
namu okpemi mopmu cr. 234 IIK YPCP, To,
Ha HaIl TOTJISAMK, BOHU He BpPaxyBajud TOTO,
mo cr. 234 Oyna po3paxoBaHa Ha PeryJiio-
BaHHA yCiX BigHOCWMH, OB’ A3aHUX 3 IPOJA-
JKeM ToBapy (peui) HeHaJIeXKHOI SKOCTi, a
TAKOX TOTO0, IIT0 3a 4. 2 cT. 234 3xilicHeHHA
UX IIpaB 0co00I0, AKAa KyIujaa piu y pos-
IpiOHOMY TOPrOBEeJLHOMY IIiIIIPUEMCTBI,
MaJjia BUBHAYATHCA B IOPAIKY, BCTAHOBJIE-
momy Pagoro Miuictpie YPCP. Mix Tuwm,
IIpaBusa mpo MOPAMOK OOMiHY IIPOMUCJIIO-
BMX TOBapiB, fAKi KymJieHi B po3apiOHii
TOPTrOBeJIbHINT Mepe:ki, 3aTBepAsKeHi HakKa-
3oM MinicrepctBa TopriBai VYPCP Big
27.09.1966 p., He cTaBUIN MOMKJIUBICTEL pe-
aJrizarfii mOKyIIeM CBOiX IIpaB y pasi mpo-
maky oMy peui HeHasIe:KHOI AKOCTi B 3a-
JIeXKHICTh BiZi 3acTepeskeHHS IIPOJaBIleM
HeIOoJiKiB mpomaHoi peui.

ITro mpobsiemy Mir 6m BupimuTu 3aKOH
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Vipainu «IIpo 3axmcT mpaB CHOKUBAUIB».
OmgHak HacIpaBmi IILOTO He BimOyiocs, IIpo
110 CBiJUMTHL HACTYIIHE.

IIpaBa cmosxkmBaua (IOKYMILA), IO IIPU-
n6aB TOBap HEHAJIEKHOI SKOCTi, HAa AKUHA
BCTAHOBJIEHO TapaHTIAHUN CTPOK, [IeIrno
MO-iHIITOMY BU3HAYAIOThCA V¥ 3aKOHI YKpai-
Hu «IIpo saxwmer mpaB cmoxmBauiB». Bix-
MMOBiAHO 10 cT. 8 3a3HaUeHOro 3aKOHY y pa-
31 BUSBJIEHHS MPOTATOM BCTAHOBJIEHOTO
rapaHTiHOTO CTPOKY HEIOJIiKiB cIoKuBaY,
y HOPAJKY Ta y CTPOKH, II[0 BCTAHOBJEHI
3aKOHOJAaBCTBOM, Ma€ MpPaBO BUMAaraTu:

1) TpomopIifiHOTO 3MEHIIIeHHS I[iHu;

2) 0e30ILTIaTHOTO YCYHEHHS HeIOJiKiB
TOBapy B POSYMHUU CTPOK;

3) BiAIIKOMYBaHHS BUTPAT HA YCYHEHHS
HeIOoJIiKiB TOBapy.

¥V pasi BUABJIEHHSA IIPOTATOM BCTAHOBJIE-
HOTO TapaHTiHHOTO CTPOKY iCTOTHUX HEIO-
JiKiB, AKi BUHUKJIN 3 BUHU BUPOOHHUKA TO-
Bapy (mpomaBIsA, BUKOHABIA), ab0 daibCcu-
dikarii ToBapy, miATBEpAKEHUX 3a HeEOO0-
XimZHOCTI BUCHOBKOM €KCIIEPTU3U, CIOMKU-
Ba4, y NOPALKY Ta Y CTPOKH, II[O BCTAHOB-
JeHi 3aKOHOZAaBCTBOM 1 Ha mmimcrtaBi 000-
B’A3KOBUX IJIA CTOPiH IIPaBUJ YU JOTOBO-
Py, Mae IpaBo 3a CBOIM BHOOPOM BUMAaraTu
Bi mpomaBIia a00 BUPOOHUKA:

1) posipBaHHSA JOTOBOPY Ta IMOBEPHEHHS
CcILJTayeHOol 3a ToBap I'POIIOBOI CyMu;

2) BumaraTu 3aMiHW TOBapy Ha TaKU#
caMu#l ToBap abo Ha aHAJOTIUHUM, 3 UHCIa
HagBHUX y IPOAABIIA (BUPOOHUKA), TOBAP.

Takum unHOM, 3aKOH YKpainu «IIpo 3a-
XUCT IIPaB CHOOKHBAUiB» HAJa€ IIPaBO CIO-
JKMBaUeBi 3BepraTucA 3 MepepaxoBaHUMU B
cT. 8 BUMoOTramMu 3aJieKHO Bijg icToTHOCTI He-
IOJIiKiB TOBapy, IO BiAIIOBiZae MOJIOMKEH-
HaAM cT. 678, ajle He BigmoBizae ITOJIOMKEH-
Ham ct. 708 IIK Ykpainu.

B ropuanuniii siTepaTypi Ha 1Mi cymeped-
HOCTi B)Ke 3BepraJjacs yBara. 3oKpeMa IIpo
Te, 1m0 B 3akoHi YkKpainu «IIpo saxwuct
IpaB CIOKMWBAUiB» ITOMUJIKOBO OyJu 3a-
KJaazeHi BigmoBimmi mososxeHHss cT. 678
IIK Vxpainu, pospaxoBaHoi Ha peryJiloBaH-
HS 3aTaJbHOTO JOTOBOPY KYIIiBJIi-IpOaKy,
i OyJ10 3aIIPOIIOHOBAHO IIPU BUPIIIIEHHI CIIO-
piB, moB’sA3aHUX i3 NPUAOAHHAM CIOKUBA-
yaM¥# TOBapy HEHAJEeXXHOI AKOCTI KepyBa-
Tuca Hopmamu cT. 708 IIK Vkpainu, a He
Hopmamu ct. 8 3akony Ykpaiuu «IIpo 3a-
XUCT mpas crokuBauiBy» [1]. Taki mpomosu-
1mii 3acayroByooTh Ha HAYKOBY IIiATPUMKY,
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ajie 3 IeBHUMU AOoTOBHeHHAMU. Ilo-nepue,
3aCTOCOBYBATH HEOOXimTHO BCi TOJIOMKEHHS
cr. 708 IIK, 3a BUHATKOM IIOJIOYKEHHS, SIKe
CTaBUTh MOMKJMBICTL peasisailii moxymiem
mepepaxoBaHUX Yy Hill BUMOT Y 3aJIeKHICTh
Bif 3acTepeskeHb IPOJABILA IIPO BAAW TOBA-
Py, amxke Bimmosimmo mo cr. 6 3akKoHy
Vipaiuu «IIpo 3axmcT mpaB CHOKHBAUIB»
mpojaBeIlh 30008’ A3aHUN mepemaT CIIOMKU-
BaueBi IPOAYKIIi0O HaJIeXKHOI sKocTi. 3po-
3yMiJjo, 1[0 CKasaHe He IIOBHHHO CTOCYBa-
TUCA KOMICIHHMX TOPTOBEJBHUX MiAIpH-
€MCTB, Uepes AKi MOKYTb peajlisoByBaTUCA
TOBapu, IO BiKe OyJu y BIKUTKY abo 3 iH-
MIUX TPUYUH MAlOTh IEeBHi Bajgu.
ITo-Opyze, chopMyIbOBaHi IIOLO I[HOTO
NUTaHHSA HAYKOBI BUCHOBKU HE 3MOXKYTh
3amobirTu xmbHOMY (POPMYBAHHIO CYIOBOL
npakTuku. Bigrak HeoOximHi 3arkoHomaBui
aminu Ak cr. 708 IIK, Tak i cr. 8 3akony.
3okpema 3 4. 2 cT. 708 HEeoOXimHO BUIyUM-
TU IIOJIOMKEHHS PO 3AiHCHEHHA ITOKYIIIEM
mepepaxoBaHMWX y Hill IIpaB 3aJie’KHO Bif
woro moiH()opMOBaHOCTI PO Bagu TOBAapY,
a TMOJIOKEeHHs cT. 8 3aKOHY B YaCTHUHI Imepe-
JiKy BUMOT, 3 SAKUMM CIOXUBauU y pasi
npuabaHHA TOBApPy HeHAJIeKHOI SKOCTi Mae
IIpaBO 3BEPHYTHUCS IO MPOAABIA, BUKJIACTU
y penakirii Hopm u. 1 cr. 708 IIK, aki He
CTaBJATH peajisalliio MOKYIIIeM IpaB y 3a-
JIeXKHICTD BiJl iCTOTHOCTI HeJOJIiKiB TOBapy.
BukmameHnMy KPUTHUYHUMU 3ayBasKeH-
Hamu moxo 3micty ct. 708 ITK ta cr. 8 3a-
KoHy YKpainu «IIpo s3axucT mpaB CHOMKH-
BauiB» He BUUYEPIYETHCA IiX CTPYKTYpPHA
mobymoBa. BoHU MiCTATH TAKOMX iCTOTHY
MIpOoTaJInHy, OCKiJIbKM B3araji He mepenba-
YaioTh IIpaBa MOKYIIIS TOBAPY HEHAJEMKHOI
SIKOCTi Ha BiAIIKOAyBaHHS 30UTKiB, 3aBaa-
HUX TaKUM TOBapoM. 3BHUYANHO, MOKHA
MMOTOAUTHUCS 3 TUMU aBTOPaAMM, AKi BBaKa-
IOTH, IO B MOAIOHUX CUTyaIlifAX CIOKMUBAYL
MalOTh IIPABO 3BEePTATUCA 3 II030BOM IIPO
BiZIIIKOAYBAHHS 30MTKiB, IIOCUJIAIOUICH HA
3arajbHi HOpMU 3000B’A3aJBHOTO IIpaBa,
K1 BCTAHOBJIOIOTH 3arajibHEe IIPABUJIO IIPO
BigIKOAyBaHHA B0UTKIB Ta MOpaJbHOL
IIKOAMW B3a IOpPYIIeHHs 3000B’sa3amua [2].
OpHak BiACcyTHiCTL y 3a3HAUEHUX CHUTY-
ariax 6e3mocepenHbOI HOPMHU IIPO BiAIIKO-
nyBaHHSA 30MTKIB 3a Impojask TOBapy HeHa-
JIe}KHOI SKOCTi MOJKe ZaBaTHU IIifCTaBU OJIs
CYMHIiBiB y TpaBOMipHOCTi 3aJJOBOJIEHHSA Ta-
KHUX BUMOT, aJ)Ke TOH ke 3aKOH YKpaiHu
«IIpo saxmcT mpaB CHOMKMWBaUiB» 3a iHIIi

MOPYIIeHHA Iepenbauae MOMKJIUBICTL Bif-
IIKOAYBAaHHSA B30UTKiIB, HAIPUKJIAL, Bif-
IIKOAYBaHHs 30UTKIB IPOLABII0, AKUX BiH
3a3HaB y 3B’A3KY i3 3aJ0BOJIEHHSIM BHUMOT
crmo:kuBava (4. 12 cr. 8), BimmkomyBaHHSA
mKoau (30UTKiB), 3aBHaHUX Ne()eKTHOI Uu
danbcudikoBaHow Mmpoaykilieo (cr. 4),
BiAIIKoayBaHHS 30MTKiB CIOMKMBaUYy y pasi
BUABJIEHHA HENOJIIKiB Y BUKOHaHiN poboTi
(m. 3 ct. 9). OT:Ke, MOKHA Big3HAUUTU Ha-
ABHiCTH BUOIPKOBOTO miAX0Ay 3aKOHOIAaBILSA
IO HOPMATHUBHOTO 3aKPIIlJIeHHS 3a CIIOMKU-
BaueM (IOKYIIEeM) IIpaBa Ha BigIIKOIyBaH-
HA 30UTKiB, 3alogiAHMX TOBApOM HeHa-
JIeXKHOI AKOCTi.

A oOr'pyHTYBaHHS HeOOXimHOCTI BU-
pimreHHsa mamoi mpobsieMu JOIiJIBHO TaAKOMK
3BEPHYTHUCA [0 3aKOHOJABUYOTI'O JOCBiAy pa-
IAaHCbKOro nepioxy. Hanpukaan, y ct. 234
ITK YPCP nepenbauanacs npsamMa HopMa, 3a
AKOIO IIOKYIIellh y pasi mpogaky oMy peui
HeHaJIeKHOI AKOCTI MaB IIpaBo, 30KpeMma,
Ha posipBaHHSA JOroBOPY 3 BiAIIKOAyBaH-
HAM IOKymIesi 30uTkiB. Tomy, BpaxoByio-
Yy HAABHICTH TAKOro 3aKOHOZABYOT'O [0-
CBiZy Ta BificyTHicTh mOCJimOBHOCTI y 3a-
KPpilJIeHH] IpaBa CIo’KMUBava Ha BiAIIIKOIY-
BaHHA 30UTKiB, OyJsio 6 mominbpHO y cT. 708
IIK Vkpainu ta y ct. 8 3akoHy YKpainu
«IIpo 3axucT IpaB CIIOKUBaAUYiB» BHECTHU 3a-
rajbHy HOPMY IIPO Te, IO CIIOKUBAYU, KO-
My B3aBaaHi 30UTKH HOPUAOAHHAM TOBapy
HeHaJIe’KHOI AKOCTi, Mae mpaBo Ha BiAIIKO-
IyBaHHSA 30UTKiB.

VYV Takoi imel MOKYyTh OyTH MPOTUBHUKH,
AKi MalTh IpaBo ImocujaTucsa Ha cT. 711
ITK, nmepBicHa penakiiia AKoi mepeabavauia,
[0 IIKOJa, 3aBJaHa MalHy MOKYIIA, Ta
KO, 3aBAaHa KaJillTBOM, iHIITUM YIIKO-
IKEHHSIM 310P0B’A a00 cMepTIo y 3B A3KY 3
npuabaHHAM TOBapy HEHAJIE}KHOI SKOCTi,
BIAIIIKOZOBYETHCA MpPOIaBIeM ab0 BUT'OTOB-
JIOBaUYeM TOBApy BiAMOBiTHO MO TOJIOMKEHD
raaBu 82 IIK. OgHak y Takiii curyarii Ha-
pasi sayBaxkumo, 1o ct. 708 i cr. 711 IIK
peryamoTh pisHi BiJHOCHMHU, AKi BUHUKA-
I0Th 3 pi3HUX IopuAUYHUX (aAKTIB, amKe
mepIiia BU3HAUYA€ IIpaBa CIOKMBaua, 00y-
MOBJI€HI caMuM (hakTOM IPUAOAHHS TOBapy
HEeHaJIe’KHOI AKOCTi, a Apyra — BigHOCUHU,
moB’si3aHi 3 (PaKTOM B3aloAiAHHS IMIKOAU
MOKYIII0 TAKUM TOBapOM.

Hopmu cr. 711 cupamoBaHi Ha 3abeasme-
YeHHS IIPpaBa HOKYHIiB Ha 0e3MIMeuHy IIPO-
OyKIilito, mepexbadenoro crt. 4 3aKoHY
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VYrpaiuu «IIpo 3axucT mpaB CHOKUBAUIBY.
Hacamnepen BapTo 3BepHYTH yBary Ha Te,
1o mo 1iei crarTi, inmux crareit IIK (268,
1209, 1210, 1211) 6yau BHeceHi icTorHi
3minu 3akoHoMm Ykpaiuu Bix 19.05.2011 p.
«IIpo BixzmoBimambHiCTL 3a IIKOAY, 3aBIAHy
BHACJHiZOK medeKTy B mpomykmii (mami —
3akou Big 19.05.2011 p.), axum IIK Ta-
KOX OYB [OOIOBHEHHI HOBOIO CTATTEI0 —
1211!. Bracaizox BHecemHa sMmim cr. 711
olep:kasa HasBy «BimmosimasbHicTh 3a
IIKOAY, 3aBAaHy BHACJiJOK HEIOJIiKiB TO-
Bapy» i OyJyia BUKJaZieHAa y HACTYIHIHN pe-
makiii: «IlIkoxa, 3aBgana MalHy IMOKYNIA,
Ta IIKOJAa 3aBJaHa KaJillTBOM, iHIIINM
VIIKOMKEeHHAM 3J0poB’sa abo cMepTio y
3B’A3KY 3 IPUAOAHHAM TOBapy, IO MAE He-
IOJIK, BiAINIKOZOBYETHCS IIpomaBiieM abo
BUTOTOBJIOBAUEM TOBApPy BiATOBiAHO 10 mO-
nokeHb riaaBu 82 nporo Komekcy».

TakuM YMHOM, 3a HaBeJEHOI HOPMOIO
000B’SA80K INOAO BiAIIIKOAYBAHHS TaKoOIl
MIKOAU Mir OyTH IOKJIaJeHUN Ha IPOIdaBILA
abo Ha BUTOTOBJIIOBaua 3a BUOOPOM IIOTEp-
mijoi ocobu, IO mpAMO Ilepeadadaocs B
v, 1 cr. 1210 IIK B ii mepBicHill pemakriii.

VY cr. 1209 IIK BaxkpinnroBanucs miacra-
BU BiANOBimaJbHOCTI Ta 3BiIbHEHHA Bif Hel
MIPOJaBI[iB, BUTOTOBJIIOBAYiB TOBAPY, BUKO-
HaBIiB pobiT (mocayr) 3a IIKOAY, 3aBIaHy
disuunit abo OpuANUYHiNT 0c00i BHACTIIOK
KOHCTPYKTUBHUX, TEXHOJIOTIYHUX, PeIlem-
TYypHUX ab0 iHINNUX HeJoJIiKiB ToBapiB (mo-
CJyTr), a TaKOXK HeZOoCTOBipHOI abo Hemo-
craTHbOI iH(popmalii mpo Hux. Iliero crar-
Tero 0yJio mepenbadeHo, 10, I0-IepIie, Bif-
IIKOAYBAaHHS IIIKOAW He 3aJeXUThb Bif
iXHBOI BUHU, a TaKOXK Bif (pakTy mepeby-
BaHHS UM He MepeOyBaHHS IIOTEPILJIOro 3
3a3HaUeHNMU 0co0aMu y LOTOBipHUX BiHO-
cuMHAaX, IIO-IApyre, IpPOAaBelb, BUTOTOBJIO-
BaY TOBapy, BUKOHaBeIlb pPobGiT (mociyr)
3BiIBHAIOTHCA BiJ BiAMIKOAYBaHHSA IITKOAM,
SIKIIIO BOHU JIOBEOYTH, IO IITKOJA BUHUKJIA
BHACJIiTOK HemepebGopHoi cuau abo IOPY-
IIeHHA MOTePIIiJINM IPaBUJI KOPUCTYBAHHSA
abo 30epiramusa ToBapy (pesyJsbrary pobiT,
OCJyT).

VY 3Baxoni VYkpaium «IIpo saxuer mpas
cuoskuBauiB» (y pemakiii 2005 p.) Taxkox
MicTuaMCa HOPMU, AKi BU3HAUAJIM IIPABOBI
3acagum MallHOBOI BiAmoBiZaJbHOCTI 3a
IIKOAY, 3aBIaHy Ae(eKTHOI HIPOAYKIIi€I0
abo mpoaykIiliero HeHasmekHol AKocti. Tak,
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y ct. 16 3akony VYrkpainu «IIpo saxwmcr
IIpaB CIOKMBAaUiB», aK i B cr. 1210 IIK, 3a-
KpimaoBajoca IpaBo IMOTEPIIIJIOTO CIIOMKHU-
Baua BMUMAaraTu BiJINIKONYBAHHS 3aBAaHOL
IIKOAU IIPOTATOM YCTAHOBJIEHOTO CTPOKY
cay:k0u (CTPOKY IIPUIATHOCTi), a AKIIO Ta-
KUl He BCTAHOBJIEHO — IIPOTATOM [JECATHU
POKiB i3 maTu BBeJeHHA B 00ir Taxkoi mpo-
nyknii ii Bupo6HUKOM. IIpm mpomy Ha Ta-
KO0 CIOXKMBaua MOKJAJEHO 000B’SA30K IO-
BecTu: 1) HasgBHiCTH MIKOAW; 2) HASABHICTH
nederTy B mpoAykIlii; 3) HagBHICTH IpU-
YMHHO-HACJiJKOBOTO 3B’S3Ky MilK TaKo
IIKOZ0I0 Ta JedeKTOoM.

HesBarkaroum Ha HaABHICTh IEBHUX BaJ
Yy 3aKOHOJABCTBI IIPO 3aXUCT IPAB CIOKUBA-
yiB HA MOMEHT IPUUHATTI SaKOHYy Bif
19.05.2011 p. (30Kpema MeBHI TPYIHOIII
BUHUKAJU y TJIyMadeHHi TepMiHiB 111010 BU-
3HAHHSA BaJ 00’€KTa CIIOKMBUOTO IIPABOBif-
HOIIEHHA, HAIPUKJIAL: «HEJOJiKU TOBapiB,
pobiT Ta mocayr»; «aedeKTHA MPOLYKILiA»;
«IPOAYKIIisT HEHAJeXKHOI SKOCTi»; «HeHa-
JIe’KHa AKiCTh») B IOPDUAWYHIN HayIi 3ara-
JIOM BBa’KaBCHA JOCUTH ONITUMAJIbHUM MeXa-
Hi3M 3axHWCTy @paB CIOMKHBAYiB, SKUM
3HAXOMUB aJleKBaTHE 3aCTOCYBAHHA Y CYJO-
Bilf mpaKTHIli, IpaBoBi mosuIlii AKoi Oyau y
cBill yac BimoOpasxeui y mocranoBi Ilineny-
my BCY Bixg 12.04.1996 p. «IIpo mpakTury
pO3TJIAy NUBIJIBHUX CIIPaB 3a IIO30BaMU
IIPO 3aXUCT IIPaB CHOKUBAYiIB», AKi MOKYTH
BPaxOBYBaTHUCS i HUHI, ajie 3 ypaXyBaHHAM
TOTO, IO IIA IIOCTAHOBA 0asyBajiacA Ha HOP-
max ITK YPCP 1963 p. Ta 3akoHi YKpainu
«IIpo 3axucT mpaB CIOKUBAUIB» ¥ pegakIrii
3a CTAHOM Ha MOMEHT MNPUUHATTSA IMIOCTA-
HOBH.

B omoBieniit pemakmii cr. 711 moixHa
BUIIJINTH KiJTbKa HOBEJI ITOPiBHAHO 3 ii mep-
BicHOIO pepnakiieio. Ilo-nepuie, BCTaHOB-
JIOETHCA BiATIOBiZaJbHICTE 3a ITIKOOY, 3aB-
IaHy y 3B’ sI8KY 3 IpUAOAHHAM TOBapy, IO
Mae HeloJliK, a 3a IePBiCHOIO peIaKIlielo
miei crarti mepexbauasacs BiAIOBiZaIb-
HiCTh 3a INKOAY, 3aBAaHy y 3B’A3KY 3 IpHU-
IOAHHAM TOBapy HEHAJEHCHOL SAKOCMI.
ITo-Opyze, B HOBi# pegakmii cr. 711 BimcyT-
HE 3aCTepPe’KeHHs IIPO BiAIIKOYBaHHS 3aB-
MaHOI IITKOAU IPOAaBIeM abo BUTOTOBJIIOBA-
yeM TOBapy. BifsdHaueHiI HOBeJIM HE MOKHA
OI[iHIOBATUA OJHO3HAUHO IO3UTHBHO 3 Ha-
CTYOHUX MipKyBaHb. Tak, BUJIyYeHHA i3
ct. 711 B3acrepesKeHHS MIPO MOKJIUBICTH
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BiAIIKOAYBaHHA IIKOAW 3a BUOOPOM CIIO-
JKUMBaya MpOJaBIleM abo BUTOTOBJIIOBaUEM
(akTUYHO 3BY3WJIO KOJIO BifmoBimambHUX
3a IMIKOAY Ccy06’€KTiB i BOgHOYAC HOTipIIINJIO
CTAaHOBUIINE CHOKHBaua, aisKe BiAIMOBigHO
mo immoi Taxkosk oHoBsenoi ct. 1210 ITK
(u. 1), 3a 3araJbHUM IPaBUJIOM, BiJIITIKOIO0-
BYyBaTU IIIKOAY, 3aBJaHy BHACJIIOK HeJIO0-
JiKiB TOBapy, II0 € HEPYXOMUM MaWHOM,
Ma€e BUTOTOBJIOBAY TOBapy, a IIKOAY, 3aB-
IaHy BHACJiJOK HENOJIiKiB ToBapy, IO €
PYXOMUM MaWHOM, y TOMY YHCJI TaKWUM,
110 € CKJIAA0BOI0 YACTUHOIO iHIIIOTO PYXO-
MOT'0 UM HEPYXOMOro MaiHa (BKJIOUAIOUN
€JIeKTPOeHepriin), 3000B’A3aHUA BUTOTOB-
JoBad ToBapy abo immia ocoba, BU3HAUYEHA
BimmoBimHO Mo 3akoHy. Tak um iHakIme, y
dakoni Bim 19.05.2011 p. BigcyTHa Oynb-
AKa 3TraJiKka Mpo MOMKJIUBICTH BiAHOBimasb-
HOCTi mpomaBIidg. 3a TaKUX OOCTABUH HaMi-
OiJbIII HE3aXUINMEHUMU BUABJISIIOTHCA II0-
Kymii (cmoskuBaui), SKUM IITKOIa, 3aBIaHa
BHACJIIIOK HEMOJiKiB mpuabaHOro y IIPO-
IaBIA iMIIOPTOBAHOTO TOBapy, BUT'OTOBJIIO-
Bau SIKOT0 MOJKe OyTH HeBimoMuii abo Moke
MaTHU Miclle3HaXOIKeHHs B iHMIiN KpaiHi.
3BUUYAHO K 3a TAKUX O0CTABUH CIIOXKUBA-
4y BKpall BayKKO, a B 0araTbox BHUIIaJKax i
HEMOXKJNUBO Oyme (dismuHo i MarTepiaibHO
3aXMINaTU CBOI IOPYINEHi mpaga.

3axounom Bix 19.05.2011 p. Buepirre BBe-
IeHO PO3Me:KYyBaHHSA BigmoBimaibHOCTI 3a
KOy, 3aBAaHy HeIOJiKaM1 HEPYXOMOro i
pyxoMoro MaiiHa, ajie 3po0JieHO Ile JOCUTh
HeBJaJIo i cymepeuwsnBo. Mo)KHA TaKOK 3a-
3HAUUTHU, IO BiAIOBiZaNbHICTL 3a IIKOLY,
3aBJaHy HeHOJIiIKaMHU HepyXOMOTro MaiHa,
He MOJKe I'DPYHTyBaTHUCS Ha HOPMax IIPO
posapibuy TopriBiaro, amike (isumuHi ocobu
HaOyBaOTh HEPYXOMICTHL y BJIACHICTH HAa
mizcraBi 3araJbHOTO JOTOBOPY KYIIiBJIi-
OpoOJaKy, IHBECTUI[IMHUX, MiAPATHUX Ta
iHIIUX TOTOBOPIB.

B ropugnuniii siTepaTypi BIepime 3Bep-
HYB yBary Ha IlepepaxoBaHi Ta iHNIi Bagm
3akony Big 19.05.2011 p. B. 1. IIpumax, i
IiJIKOM OOI'PYHTOBAHO B3pOOUB BUCHOBOK
IIpo Te, IO MOTO0 MOJIOKeHH (BigmoBinHoO, i
BHeceHi HuM 3minm no IIK) cymepeuarts
pimmenno KCY Bixg 10.11.2011 p., 3ByXKYy-
IOTH O0CAT IPaB CHOYKMBAUiB-TPOMAIAH, 10-
30aBJIAITL MOTEPHIiJIOT0 MOKJINBOCTI O0OM-
patu cy6’exTa BiamoBigaJbHOCTI 3-mOMIiNK
sK BUPOOHHKA, TaK i MpomgaBIlsd, 3allpoBa-

MUKYIOTh HU3KY a0COJIIOTHO HeoOI'pYHTOBa-
HUX MificTaB AJA 3BiIbHEHHS BUPOOHUKIB
pyxXoMux pedeii Big BiamoBigasbHOCTI,
CTBOPIOIOTh HOBi KOJIiZil i mporamuHm Yy
HOpPMAaTUBHIiN persiameHTarmii, a BperTi, i
PYHAHYIOTH IIiJIiCHiCTH cuCTEeMU HTPaBOBOTO
peryJamoBaHHA BiAmoBigHOI cdepu IUBIJIbL-
HuX BimmocwuH [3]. Biacue, mepesnik mux 3a-
KOHOJABUMUX BaJ MOKHa mpomoB:xkuTu. Ha-
PUKJIAK, (PakTHUYHO 0e33MiCTOBHUM [IJIA
MPAaKTUYHOI'O  3aCTOCYBAHHS  BUABUBCA
TeKcT HOBoBBegeHOI cr. 12111 ITK, axa me-
penbauae, 1110 0COOJIMBOCTI BiAIIIKOAYBaHHS
IIKOAM, 3aBAAaHOl BHACIILOK HEZOJiKiB TO-
Bapy, III0 € PYXOMUM MaWHOM, ¥ TOMY YKC-
Ji TaKuM, III0 € CKJIAQJZOBOIO YACTUHOIO iH-
IIIOT0 PYXOMOTr0 YW HEPYXOMOTO MaiiHa,
BKJIIOYAIOUM €JIeKTPOEeHEepTrilo, BCTAHOBJIIO-
eThbcda 3akoHOM. ToOTO mama cTaTTA MiCTUTH
BiZicMIOUHY HOPMY JI0 HEBiJOMOTO 3aKOHY.
3axouom Bix 19.05.2011 p. BHeceHi Ta-
KoK 3MiHEM no cTt. 16 3akoHy VYKpainum
«IIpo BaxmecT 1mpaB CIIOXKUBadiB», BHA-
CIiTOK AKMX . 1 OyJI0 BUKJAJZEeHO y HOBiii
penmakifii, a nyukTu 2—5 BuaydeHi 3 mieil
crarri. Bigrak, y u. 1 cr. 16 3akouy B
OHOBJIEHiII pemakIlii 3ammcaHo, IO «IITKO-
Ia, 3aBJaHa BHACJIJOK HEJOJiKiB mpo-
Iykmii (medexTy mOpoaykiiii), BimImmkomo-
BYETBHCS BiAIIOBiZHO M0 3aKOHY». 3 HaBe-
IeHO1 HOpMU BOAUa€eThCA, IO Y JAHOMY BU-
magKy TepMiHM «HemOJNiK» 1 «medeKT»
BYKMBAIOTHCA B TOTOYKHOMY 3HaueHHi. Bif-
moBigHO & 1m0 cT. 1 3akony Ykpaiuu «IIpo
3aXMCT IIPaB CIIOKUBaUiB» (. 15) mix HEmo-
JiKOM HeOOXimHO pos3yMmiTu OyAL-AKY He-
BiATIOBiAHICTE NIPOAYKIIiI BUMOraM HoOpMa-
TUBHO-IIPABOBUX AaKTiB 1 HOpMaTUBHUX
IOKYMEHTiB, yMOBaM JOTOBOPiB abo0 BUMO-
ram, IIo mpej’ sSBJASITHCA OO0 Hei, a TaKOXK
indopmarnii npo mpoxykIlito, HagaHIA BuU-
POOHUKOM (BMKOHABIEM, IIPOJABIEM).

Bracrigok BHeceHHA TaKUX 3MiH, HOPMU
crareii 4, 16 3axony Ykpaiuu «IIpo saxuct
paB CHOKUBAUiB» BUSBUJINCS IT030aBIEHU-
MH OyIb-KOI'0 peaJibHOr0 MeXaHi3My 3a-
XUCTY TIpaB CIOMKMBAUiB, SKUM B3aBJAaHO
IIKOAY BHACJIZOK HemOJiKiB ToBapiB, poliT
(mmocayr).

He moiycha makoix He 38epHymu yeazu
Ha me, W0 po3pOOHUKU 3A3HALEHO020 3AKOHY
sgeqiu 0o cmameil 711, 1209, 1210, 1211 no-
Hamms «Hedoaix mosapy (pobim, nocryz)»,
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Nkpaimal

ase He épaxysanu 3micmy iHWuUx cmameil
LK, 6 aKux 6J)UBAEMbCA NOHAMMSA «HEHA-
JexcHa sAKicmb mosapy, pobim» (cmam-
mi 678,708, 858 ), w,o makox He cnpusmume
00HAKOB0OMY 3ACMOCY6AHHIO YUBIALHOZ0 3a-

Kony Yrpainu 6id 19.05.2011 p. ¢ makumu
icmomHumu i QuckpuminauyiitHumu 0L cno-
Jcusauis, wo daromy nidcmasu gecmu Mo8y
JAuwe npo 020 NOBHE CKACYBAHHA, A He
600CKOHALEHHA.

Konodascmaa. 3asnaveni ma iHwi sadu 3a-
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Ezopuueeéa Oneca. IIpasoésvie nocnedcmeéus npodaxu moeapoé Henadnexnau,ezo Kaiec-
meéa no 3axonodamenvcmey o 3auyume npaé nompebumenei.

B cmamve aeémop anaausupyem nonoxcenus I'K Yrpaurnvt u 3axona Yrpaunve «O 3awume
npaeé nompebumeaneil», Komopvie onpedensiom npaea nompedbumens 6 ciyiae npuobpemenus
UM 8 POZHUYHOIL MOPz0B0il cemu mosapa HeHadJiexau,ezo Kaiecmaa, a maxice 3axona Yxpau-
HboL «O6 omeemcemeeHHOCMU 3a 8ped, NpuiuHeHHbLiL 8caedcmaue deghexma 6 npodyrxyuu». O6-
HAPYIHCeHbL NPOMUBOPeYUs U NPObesbl 8 3aK0HOJameabcmae, pezyiupyiou,em 3mu OMmHOULeHUSL.
H3no0xensvl npagogvie NO3UUUL OMHOCUMELbHO Heo0xX00UuMOCMU HeOMJAONHLLX U3MeHeHUll ¢
Yeabl0 NO6bLULeHUA 2aPAHMULL 3au,umbl npas nompedumedseil 6 COOMeemMcmeu ¢ mpebosarus-
mu Konemumyyuu Yxpauhbol.

Knrwouesvie cnosa: nompebumenv, HeHadaexcaujee kaiecmao, depekmuas npodyKyus, omeen-
cmeeHHOoCMb.

Egorycheva Olesya. The legal consequences of selling goods of inadequate quality for the
legislation on consumer protection.

The author analyzes the provisions of the Civil code of Ukraine and the Law of Ukraine «On
protection of consumer rights» that define the rights of the consumer in the event of the
acquisition product of inadequate quality in retail network, as well as the Law of Ukraine «On
the liability for damages caused as a result of a defect in the product.» Found contradictions
and gaps in the legislation governing the relationship. Set out the legal position regarding the
need for urgent changes to improve safeguards for the protection of consumers’ rights in
accordance with the Constitution of Ukraine.

Key words: consumer, inadequate quality, defective products liability.
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