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YcTumeHko B. A., I>kabpainos P. A. Jlikeigalis rocnogapcbKnx CyfiB - KpoK 4o gerpaja-
Lii cygaounmHcTBa B YKpaiHi.

Y cTaTTiBUCBITNEHO AOCBIA CTAHOBNEHHS iPO3BMTKY CUCTEMU rOCNOLaPChKNUX CY4iB YKpa-
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OpraHiB rocnogapcbkoro cyfounHcTBa. Po3rnaHyTo npuknagu i3 3apy6i>kHoro focsigy noby-
[LOBM CUCTEMU EKOHOMIYHMX cyfis. HaBefeHO aprymeHTu wWopfo 6esnigcTasBHOCTI igei npo
cKacyBaHHs Focnogapcbkoro i FocnogapcbKo-npouecyanbHoro KogeKciB Y KpaiHu.

KnouoBi cnoBa: fep>XaBHuii apbiTpark, rocnogapcbKi cyan, agMiHicTpaTUBHI Cyan, eKOHO-
MiyHi (KoMepuiiiHi) cyan, Kogudikalisa rocnofapcbKoro 3aKoHo4aBCcTBa.

Ustimenko V. A., Dzhabrailov R. A. The abolition ofeconomic courts - step to degradation
ofjustice in Ukraine.

The article analyzes the experience offormation and development ofthe system ofeconomic
courts of Ukraine. Presents a critical assessment o fthe domestic legislative initiatives on the
abolition ofthe institutions o feconomicjustice. Examples offoreign experience ofbuilding a
system ofeconomic courts. The above arguments that the idea o fthe abolition o fthe Economic
and Commercialprocedural code of Ukraine.

Key words: state arbitration, commercial courts, administrative courts, economic (commercial)
courts, the codification ofthe economic legislation.

CTOPIHKA BYEHOI'O

O. A. bensiHeBw®u,

LOKTOp OPUANYHUX HayK, npodhecop,

rONI0OBHUIA HAyKOBUIA CNiBPOGITHNK

HZAI npueaTHOro npasa i NignpMemMHuL TBA

imeHi akagemika ®. I'. Bypuaka HATIpH Ykpaiu

Y[IK 346.91

NPVHLUNM CNELIANI3ALIT CYAIB
TA PEAJNI3ALIA MPABA HA CNPABEAJINBUI CYJ,
B FOCNOAAPCBKOMY CYAOUUHCTBI

YcTaTTi LOCNig>KeHOo TeopeTUYHI NMTaHHA peanisaLii Brocno4apcbkoMy CyaouMHCTBI ra-
paHTOoBaHOro craTTel 6 KOHBEHLIT NP0 3aXMCT Npas NIOAWHK | OCHOBOMOAO>KHMX CBO6OA
npasa Ha cnpasefnueuit cyn. O6rpyHTOBAHO, WO iCHYBaHHSA FOCMOAAPCHKOT HPUCAMKLIT K
BTiNEHHA KOHCTUTYLiiHOro NnpuHUMNy cneyianisayii cyais 6e3nocepeaHbo NoB H3aHe i3 He06-
XiAHICTIO0 e(heKTUBHOIO CYJ0BOr0 PEryt0BaHHA CYyCNiNbHUX BiHOCUHY Chepi EKOHOMIKK. 3a-
MPOMOHOBAHO HaMpPsSIMU YLOCKOHANEHHS MPOLEeCcyanbHOro 3aKOHO4aBCTBa, AKi CIpUATUMYThb
[OCATHEHHI0 NPaBOBOT BU3HAYEHOCT | Ta BEPXOBEHCTBA Npasa Npu 34iliCHEHHI rocnojapcbko-
ro cyouMHCTBA.

KnouoBi cnosa: BepxOBeHCTBO Npasa, npakTuka €CI1J/1, npaBo Ha cnpaBeanusuii cyn, cne-

uianisauis cygis, rocnogapcbke Cy4oUMHCTBO, CYA0BE PErynoBaHHs.

CratTeto 14 «BepxoBeHCTBO NpaBa Ta MNoBa-
ra fo npas fIIOAUHU | OCHOBOMOMIOXHUX CBO-
604» Yroau npo acouiauito Mix YKpaiHoto, 3
OfHIET CTOpPOHKW, Ta €Bponeiicbkum CoOH30M,
€BponeincbKMM CMiBTOBAapMCTBOM 3 aTOMHOT
eHeprii i IXHIMK fep)xaBamMKn-yfieHamMK, 3 iHLWOT
CTOPOHW, paTudikoBaHoi YKpaiHoo 16 BepecHs
2014 p., BCTAHOBNEHO, L0 B paMKax cniBpobiT-
HUUTBa Yy cepi tocTuuii, ceoboan Ta 6esneku
CTOpOHM Yrofun HafalTb 0CO6MBOI0 3HAYEH-
HA YTBEP)KEHHIO BepXOBEHCTBa MpaBa Ta
YKPIMANeHHIO [HCTUTYLI ycix piBHIB y cdepi
ynpaB/iHHA 3aranoM Ta NpaBoOOXOPOHHUX i Cy-
[lOBUX OpraHiB 3okpema. CniBpo6iTHMUTBO 6Yy-
[e cnpsiMoBaHe Ha 3MILHEHHS CyAo0BOT Bfaw,
nigBULLEHHA Ti e()eKTUBHOCTI, rapaHTyBaHHS i
He3aneXHOCTI 1 HeynepeaXeHOCTi Ta 60poTbOy
3 Kopynuieto. CniBpo6iTHULTBO Y cdepi roCcTu-
uii, ceobogmn Ta 6esnekn b6yae BigdyBaTMCs Ha

OCHOBI MPUHUMMY NoBarM Ao npas /HOLUHU Ta
OCHOBOIMOJIOXHUX CBOGOL.

Bu3HaHHA YKpaiHOK CMiflbHUX €BPONeii-
CbKMX LiHHOCTel (nMoBarv 40 LeMOKPATUYHUX
NPUHLMNIB, BEPXOBEHCTBA Npasa, J06poro Bps-
[lyBaHHSA, Npas SIH0ANHN | OCHOBOMOMIOXHUX CBO-
604) 3akpinneHe Ha KOHCTUTYUiAHOMY piBHI:
MPOrofIoWYYN NOANHY, Ti XUTTA | 340P0B’A,
YyecTb i FigHICTb, HEAOTOPKAHHICTb i 6e3neky
HaMBULLOIO COLiaNbHOK LiHHICTIO, TONOBHMM
060B’3KOM [epXKaBu BU3HAYEHO YTBEPIKEHHS
i 3abesneyeHHa npas i cBo6og nognHn (cT. 3
KoHcTuTyuil Ykpainu, gani - KY). BuKoHaHHSA
[lep>KaBOK LbOr0 KOHCTUTYLIAHOMO 060B’A3KY
nepea NO4MHO | rPOMagsaHNHOM Yy cdepi cyao-
UMHCTBA 03HAYae peanbHUI 3axMCT Ta BigHOB-
NEHHS MOPYLUEHUX NpaB Ta 3akKOHHUX iHTepecis
0coby Ha 3acajiax BepPXOBEHCTBA npasa.

Kpisb npuamy BumMoOr cT. 6 KoHBeHUiT npo
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3axMCT npas NOAMHMN i OCHOBOMONOXHMUX CBO-
604 (pani - KoHBeHLis) cyfoBa cnucTema Y Kpai-
HU 6yae BBaXaTUCs e(heKTUBHOIO, HacaMnepes,
KONM peanisyeTbCcs NpPaBo KOXHOr0 Ha crnpases-
NVBWIA | NyBNIYHWIA po3rnag ioro cnpasu ynpo-
[OBX PO3YMHOI0 CTPOKY He3aneXHuM i 6e3cTo-
POHHIM Cy[0M, BCTAHOB/IEHNM 3aKOHOM, SIKMWiA
BUPILLMTL CMip WOAO /oro npaB Ta 060B’A3KiB
LUMBINbHOTO XapakTepy abo BCTaHOBWUTbL 06-
rPYHTOBaHICTb OYy/[b-AKOr0 BMCYHYTOro NpoTu
HbOr0 KPUMiHa/IbHOr0 06BUHYBAYEHHSA. 3arab-
HOO feknapauieto npas ntoguHU 1948 poky ne-
penbayeHo, WO KOXHa fll0gMHA Mae npaBo Ha
e(heKTUBHe MOHOBMIEHHA B NpaBax KOMMeTeHT-
HVMW HalioHa/bHUMKM cyfamMu y BunNagkax mno-
PYLEHHA Ti OCHOBHWMX MpaB, HafaHUX T/ KOH-
cTuTyuieto abo 3akoHom (cT. 8). lMpaBo Ha
e(heKTUBHNIA 3aCib 3aXMCTY 3aKPiMIeHO TaKoX y
MiXHapogHOMY nNakTi Npo rpoMagsHCbKi Ta
noniTWYHi npaea (cT. 2) Ta B cT. 13 «[MpaBo Ha
eheKTUBHMIA 3acib OPUANYHOIO 3aXMCTy» KOH-
BeHLiT, AKOK BM3HAYEHO, L0 KOXEH, Yui npasa
Ta cB060OAN, BU3HAHI B Lili KoHBeHLiT, 6yno no-
PYLLEHO, Ma€ NpaBO Ha edyeKTUBHMIA 3acib opu-
[AWYHOIO0 3aXMUCTY B HaLiOHa/IbHOMY OpraHi, Ha-
BiTb AKLLO TaKe MOpYyLIeHHSA 6Y0 BUMHEHE OCO-
6amm, Ki 3giicHOBany cBOT 0iLiliHi NOBHOBa-
XeHHsi. KOHBeHLif € HeBif’€MHOI 4acTUHOI
HaLioHa/IbHOr0 NPaBOMOPALKY BCiX [JepXkas-
y4yacHMUb i Mae 3aMLLATUCA FOSIOBHUM Opi€EH-
TMPOM Yy CnpaBi 3aXMCTy Npas J0AMHU B €BPO-
ni, NpoTe BCTaHOBNeHWli KoHBeHUiel0 Mexa-
Hi3M KOHTPO/NO Mae cybCuAiapHUiA XapakTep,
OCKifnbkK 3rigHo 3i cT. 1 KoHBeHUiT npaBa Ta
cBo6oaun, rapaHToBaHi KoHBeHLi€t0, MaloTh 3a-
XuuiaTmcs nepesyciM Ha HalioHasbHOMY piBHi
Ta 3aCTOCOBYBAaTWUCHA HaLiOHanbHUMKU OpraHa-
Munl OTXe, 3aXMCT KOHBEHLHUX MpaB Ha Ha-
LioHaNbHOMY piBHI € 060B’A3KOM JepyaBu
YKpaiHa ik yyacHuUi KoHBeHUiT.

Mepwe npaBo, AKe npeLefeHTHa NpakTuKa

6/2014

€BponeincLKoro cyfy 3 npas NOAWHKU (gani -
€CI) BnBOANTb 3i CT. 6 KOHBEHLUIT, - Le npa-
BO Ha cyf; xo4ya KOHBeHLiEO BOHO He perna-
MeHTOBaHe sik Take2, ECIJ/1 y CBOiX pilLeHHAX
HeoHoOpa3oBoro MoBTOPIOBAB, WO MpaBo Ha
Cyfd, OKPEMMM acneKToM SIKOro € MpaBo Ha fo-
CTYN fi0 CYAY, He € a6COMIOTHMM, 38 CBOEIO MpU-
pofjol0 BOHO NOTPebye [epXaBHOro perynio-
BaHHA, fIKE MOXe 3MiHIOBaTUCH 3aleXHo Bij
MicLs Ta Yacy, BigNoBigHO 40 NoTpeb Ta pecyp-
CiB fIK CycMinbCTBa, TaK i KOHKPETHMX 0cib. 3a
[lep>xaBoto BU3HAETLCA NeBHa cBO60Ja po3cyay
B Ll cnpaBi. MpaBo Ha cya He € aBCONHOTHUM
Ta NigaacTbCsi 0OMEXEHHAM, fKi, BTiM, He MO-
XYTb Tak 0OMEXMWTU KOPUCTYBaHHA UMM npa-
BOM, L0 6y/e 3a4inaTncs cama moro CyTHICTb3.
MeTot0 Ui€l cTaTTi € 3’ACYyBaHHA 3HAYEHHS
KOHCTUTYLAHOrO NpMHUMNY cneuianisauii cy-
[iB B YKpaiHi (icHyBaHHSA rocnogapCcbKoi opuc-
OWKLIT 9K BTINIGHHS KOHCTUTYLIAHOrO NpUHLM-
ny cneuianisayii cygis) ansa peanisayii KOHBEH-
uiiHoro npaBa ocobyu Ha cya (n. 1 cT. 6
KoHBeHUiT) Ha OCcHOBI aHanisy 6a30BUX LOKY-
MEHTIB, NPUAHATUX THCTUTYLiAMU Pagu €Bpo-
N1, Woao (yHKLiOHYBaHHA CyA0BOI CUCTEMMU,
CY[LOYCTPOIO Ta B CBIiT/i NpeLefeHTHO'! npakTu-
K1 E€BPONeicbKOro cyay 3 npas NHOANHW.
MpaBa i cBO60AN NIOANHY | TPOMAASIHNHA 3a-
XULWwarTbea cyaom (4. 1cT. 55 KY). Ak 3a3Ha-
ynB KoHcTUTyUinHuiA Cya YKpaiHu (gani -
KEY), ue o03Hauvae, WO KOXXHOMY rapaHTyeThCs
3aXMCT npas i cB060S Y Cy40BOMY NOPSAAKY, CYL,
He MOXe BiAMOBMTW Yy MpaBocyAdi, SKLWo rpo-
MafAHWH YKpaiHu, iHo3eMelb, 0coba 6e3 rpo-
MaffHCTBa BBaXKaloTb, WO IX npasa i cBo6oAM
nopyweHi abo MopywyTbcsd, CTBOPEHO abo
CTBOPIOIOTHCA MNepellkoan Ans ix peanisauii
abo MalTb Micue iHWI YLleMaeHHs npas Ta
cso6os4. Cygom KoHBeHUis BBaXae oprad,
KU XapaKTepu3yeTbCa B MaTepiaslbHOMY CeH-
Ci CBOEIO PONnto y 34iliCHEHHI NpaBoCyAas: BU-

1 PekomeHpauis Rec (2004) 6 KomiTeTy MiHicTpiB Pagu €Bponu gepxxaBaM-yieHam W00 BLOCKOHaNeHHS HaLioHab-
HKX 3aco6iB NPaBOBOro 3axucTy, yxsaneHi Komitetom MiHicTpis Pagu €sponu 12 TpasHsa 2004 p.

2 Y n. 36 piweHHa ECIMJ «ongep npoTn CnonyyeHoro KoponiBcTea» 3a3HayeHo, Wo cTarTa 6 n. 1 KoHBeHLiT 3a6e3-
neyye KOXHIil NoAnHI NpaBo Ha po3rnsag B cyai 6yab-aKoro cnopy, AKWMin CTOCYeTbCA MOro LMBINbHUX NpaB Ta 060B’A3KiIB.
BoHa BM3HaE «npaBo Ha CyA», fie NpaBo AOCTYNY, AKe PO3yMIeTbCA AK MOX/MBICTb IHiLiOBaTW CyJ0Be NMPOBAXEHHA Y LiN-
BiNbHMX CNpaBax, CKNajae nuile oAunH 3 acnekTis. [0 LbOro cnif 4oAaTy rapaHTii cT. 6 N. 1 CTOCOBHO opraHisalii Ta cknagy
cyay, pyxy npouecy. Bce Le 3arasiom € npaBoM Ha CrpaBeAanBuUiA po3rnag».

3 ., 30Kpema, n. 36 piweHHs ECMJ1y cnpasi «Garcia Manibardo v. Spain» [EnekTpoHHWii pecypc]. - Pexum gocTy-
ny : http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58494#{«itemid»:[«001-58494»]}.

4 PiweHHs KCY y cnpaBi 3a KOHCTUTYLiiHUM 3BepHEHHAM rpomagasaH MpoueHko Paic MukonaisHu, ApoweHko Mo-
NiHW MeTpiBHU Ta iHWKX rpomMajaH WoAo odiliiiHOro TaymadeHHs ctateid 55, 64, 124 KoHCcTUTyLiT YKpaiHu (cnpasa 3a
3BEPHEHHAMN XuTeniB micTa XKoBTi Bogw) Big 25 rpyaHa 1997 p. Ne 9-3n.

pilleHHs Ha OCHOBI HOpM MpaBa i nicna 3asep-
LUEHHS HaNeXHoro npouecy 6yab-9KOro nuTaH-
HS, BifjHECEHOro [0 Oro KomneTeHUii. Llei
opraH MOBMHEH BiAMNOBI4ATW iHLIMM BUMOTraMm:
6yTV HesanexHuMm, 0co6/MBO LWOA0 BUKOHAB-
4ol Bnagu, HeynepexeHnm, nepegbdayatv Tpu-
BafliCTb MaHZaTy Moro uneHis, HagasaTu [O-
cTaTHi npouecyansHi rapaHTii [1, c. 322].

OCHOBY 3aKOHO[aB40ro HalioHanbHOro Me-
XaHi3my peanisauii KOHBEHLiAHWX rapaHTii
ocobu Ha cyf cknajalTb Hopmu cT. 9 KY
(«YMHHI MidXHapoAHi Aorosopw, 3rofga Ha 060-
B’I3KOBICTb AKUX HajaHa BepxoBHOW Pafoto
YKpaiHW, € 4aCTUHOK HaliOHaNbHOro 3aKOHO-
[aBCTBa YKpaiHU») Ta CT. 17 3aKoHy YKpaiHu
«lMpo BMKOHAHHA pilleHb Ta 3acTOCyBaHHA
NpaKTUKM EBPOMENCLKOro cyay 3 npas Noau-
Hu» («Cyamn 3aCTOCOBYHOTH MpyY po3rnsgi cnpas
KoHBeHUit0 Ta npakTuky Cyay sK [xepeno
npaea»). Lleli MmexaHi3m MoXxe 6yTu fieBuM 3a
HasiBHOCTI po3rany>eHoi HOpMaTUBHOT cuUCTe-
MW, e BU3Havanucs 6 maTepiasbHO-MpPaBoBi Ta
npouecyanbHi 3acobu PUANYHOTO 3axucTy,
AKi He 6ynun 6 cyTo hopmanbHUMKL.

OfHMM i3 NpaBOBMX MexaHi3MiB, AKWiA 3a-
6e3neyye MOXMBICTb peanisaLii KOXHUM rpo-
MafAAHUHOM HaneXxHux inomy npas i ceobog, €
CTPYKTYypOBaHa cucTtema CyfiB i BUgis CyfoBo-
ro NPoBafXeHHs, SKi CTBOPIOIOTL peasibHi MOX-
NUBOCTI NS 34IACHEHHA KOXHUM FpoMajsHu-
HOM mpaB i cBo6oa. CyaoBuid 3axucT € Hai-
[I€BILLOIO rapaHTIED BiAHOBMEHHS MOPYLUEHUX
npas i cBO60A NIOAMHM | rpoMagsaHuHa2. o Ta-
KUX MeXaHi3MiB HalexuTb CTPYKTypOBaHa Cu-
cTemMa CcyfiB i BMAW CYLOBOro MpOBaKEHHS,
BCTaHOB/IEHI [iepXXaBolo.

Konn npaBoBuii KOH(NIKT cy6’eKTiB NpaBo-
BIAHOCUH 3MILLYETbCA B MNOWMHY CYAOBOr0O
npouecy, ycTaneHicTb NpoLecyanbHOro 3ako-
HOAaBCTBAa, paLioHanbHICTb BCTAHOBMIEHUX CY-
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[JOBMX Mpouedyp, X afeKBaTHICTb XapakTepy
CNipPHMX MPaBOBIAHOCUH € OAHUMMW 3 TUX YUH-
HUKIB, 3 AKMMW 6Ge3nocepefHbO MOB’A3YETHCA
e(heKTUBHICTb NpaBoCyAas, BiAHOBNEHHS Nopy-
LUEHOro npaBa 0CO6M 4mM i OXOPOHHOBAHOIO
3aKOHOM iHTepecy. OAHMM i3 Hacnigkis 6esne-
pepBHUX 3MiH Y 3aKOHO4aBCTBI CTae BTpaTa He-
06XigHOro piBHsA cTabinbHOCTI y MpaBoOBifHO-
CUHax (rocrnogapcbKux, UMBINMbHUX, aAMiHi-
CTPaTUBHMX TOLLO) Ta CTaHy NpaBoBOi BNeBHe-
HOCTI X y4acHukiB. llig racnom npoBefeHHS
pethopMm Ta 3anpoBafKeHHs MDKXHapPOAHUX
CTaHAapTiB CY404YMHCTBA 3aKOHO4ABCTBO Y Kpa-
THW NPO CyAOyCTpili 3a3Han0 3HaYHUX 3MiH - Y
3B’A13KY i3 NPOBEAEHHAM TaK 3BaHOT Masoi cyao-
BOl pechopmu y 2001 p. Ta NPUAHATTAM 3aKOHY
YKpainu «Ipo cyaoycTpiii i cTaTyc cyaais» Bifg
7 nunHa 2010 p. Maiixe 6e3nepepsHo i thpar-
MeHTapHO HOBENi3yeTbCA NpoLecyasibHe 3aKo-
HOAaBCTBO YKpaiHW, B TOMY uucii rocrnogap-
CbKe npouecyasbHe, WO HeraTMBHO MO3Ha-
YaeTbCA Ha 3AiliCHeHHI npaBocyAns B YKpaiHi
Ta CTBOPHOE NepeLLKoAn Y JOCATHEeHHI MeTu 3a-
XWUCTY Npas, CBO60A Ta 3aKOHHWX iHTEpecCiB fito-
OVHW | TpOMaasHMHA, NpaB Ta 3aKOHHUX iHTepe-
CiB HOpPMANYHKX OCib, iHTepeciB Aep>KaBu Ha 3a-
cajlax BepXOBeHCTBa Npasa.

BaxnmBo 3a3HaunTy, o KoHBeHLiEW Hepe-
rYNOTbCA NMTAaHHA CYy40YCT PO KpaiH-yyac-
Huub. Tak, €CIJ1 HeogHOPA30BO HAro10LLYBaB
Ha ToMy, Wo KOoHBeHLis He 3000B’A3ye fepxka-
BU-y4YacHWLi [0 CTBOPEHHS anensauiliHux abo
KacauiliHux cygis. MpoTe AKLLO Taki cyam icHy-
H0Tb, TO rapaHTii, nepegbadyeHi cT. 6 KoHBeHUiT,
MaloTb 6YTU [JOTpMMaHi, 30KpemMa, CTOPOHaMm
Mae OyTu 3abesneyeHe eeKTUBHe NpaBo [Jo0-
CTyny A0 NpaBoCyAns Y PilLEHHAX, WO CTOCY-
FOTbCA IX «LMBINbHUX NpaB Ta 060B’A3KiB»3.

MpakTuka €CMJ1 cBigunTb Npo Te, WO 6inb-
LWIiCTb 3a9B NPOTM YKpaiHu, AKi HagxoAsTb A0

1 Tak, B piweHHi ECIMJ y cnpasi «IMmobinbape Caddi» NpoTn ITanii» 3a3HaueHo, Lo 3aABHNKa He MOBUHHI 6ynu no-
36aBNATU MOX/NBOCTI OTPUMATU BiALLIKOAYBaHHA 3a PillleHHAM, BUHECEHWUM Ha 1A0r0 KOpUCTb, L0 6Y0 AyXe BOXAUBAM AN
HbOrO Ta Aioro cim’, Yepes cTBEPAXYBaHI (hiHaHCOBI TPYAHOLLI AepxaBu. Cyf BU3HAE, LLLO X04a i1 MOXHA NOroANTHCA 3 TUM,
wo AorosipHi CTOPOHN MatoTb NPaBo 3a BUHATKOBMX 06CTaBWH i, K Lie Mae MicLe B Lili cnpasi, KOPUCTYO4MCb CBOGOAO00
poscyay, KOHTPONOBATU BUKOPUCTaHHSA BNACHOCTI, BTPYyYaTUCS Y CYf0Bi NPOBa/KEHHS 3 BUKOHAHHS CY0BUX pilleHb, 0f-
Hak Take BTPYyYaHHs He Mae CMPUYMHATY NepeLlKoAn BUKOHaHHIO CYJ0BOTrO PillleHHs, No36aBasTk MOro YMHHOCTI, Ge3nig-
CTaBHO /0ro BifCcTpouyBaTh abo, Lie riplie, NigpuBaTh CyTb LbOr0 pilleHHs (N. 74).

2 MyHKT 3.2 piwenHa KCY y cnpasi 3a KOHCTUTYLiHUM nogaHHaM BepxosHoro Cygy YkpaiHu WoAo BignosigHoCTI
KoHCTUTYLiT YKpaiHu (KOHCTUTYLIAHOCTI) NonoxeHb 3aKOHY Y KpaiHn «[po BHECEHHS 3MiH [0 AesKUX 3aKOHO4AaBYMX aKTiB
YKpaiHu LWo40 NigBigoMyoCTi cnpas, NOB’A3aHUX i3 colianbHUMK BUnaatamu» Big 9 sepecHs 2010 p. Ne 19-pn/2010.

3 [Aus., 30Kpema, n. 39 piweHHs ECMJy cnpasi «Garcia Manibardo v. Spain» [EnekTpoHHWIA pecypc]. - Pexum gocTty-
ny : http://hudoc.echr.coe.int/sites/eng/pages/search,aspx?i=001-58494# {«itemid»:[«001-58494»]}.
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Cyay, CTOCYIOTbCS NOPYLLEHb PO3YMHOr0 CTPO-
Ky [OCY[OBOro cnifcTea, CyfOBOro npoBa-
[DKEHHA Ta BUKOHAHHSA CYAOBMX piweHb. Chig
MOroAMTUCA 3 TUM, IO HalieeKTUBHIWINM 3a-
X0A0M 3abe3MeyeHHs] KOHBEHLiNHUX rapaHTii
Ha HaLioOHaNbHOMY PiBHI € YCYHEHHS camoi nig-
CTaBW MOPYLUEHHS Le A0 oro KoHcTaTtauii €B-
ponelicbkuM cygom. Takuii nigxig mae 6ytu
BM3HAYa/lbHUM Y cepax HOPMATUBHOIO pery-
NIOBaHHSA Ta YNpaBiHCbKOI AiANbHOCTI, B AKi 3a
Camot0 CBOEI MPUPOAOID 3aK/1afeHo NoTeHLian
nopyLeHb, fKi [0 TOr0 >X HepigKo MawTb
CTPYKTYpPHUI xapakTep [2, c. 298]. Ao peui,
BiAMOBIgHO A0 CT. 13 3aKOoHY «[1p0 BMKOHAHHSA
pilleHb Ta 3aCTOCYyBaHHS NPakTWKW E€Bponeii-
CbKOrO CyAy 3 Npas NIOANHWN» BHECEHHS 3MiH [0
YMHHOrO 3aKOHOAABCTBa Ta NMPaKTUKK oro 3a-
CTOCYBaHHA € OfHWMM i3 3aXO0fiB 3arasbHOro
XapakTepy, fiKi BXWBalOTbCS 3 MeTO 3abesne-
YeHHS [ofepXKaHHA fepXaBoto NonoXeHb KoH-
BEHLIT, MOPYLUEHHN SKUX BCTaHOB/IEHE PilLEH-
HAM €CTI1J1, 3abe3neyeHHs YCYHEHHS HeoNiKiB
CUCTEMHOrO XapakTtepy, fKi nexaTb B OCHOBI
BusBneHoro €CIl1J/1 nopyLeHHs, a TakoxX ycy-
HEHHA MigcTaBn AN HagxomkeHHs ao €CIN
3adB NPOTW YKpaiHW, CNpUYMHEHUX npobne-
MO0, WO BXe 6yna npegmeToM po3rnsgy B
Cyai.

YKpaiHcbka PeBontouis rigHocTti 2014 p. no-
pofuna HOBY MOTYXXHY BUMOTY CyCnifbCTBa Ha
cnpasefnvBWiA cyd Ta Hafjana MowTOBX OHOB-
NEHHIO CYAO0BOI Bnagn B KpaiHi. MNpoTe pagu-
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KaNbHi 3MiHM Yy NPaBOBI cUCTEMi KpaiHW, AKi He
'PYHTYIOTbCA Ha pauioHanbHii npaBoBili no-
NiTULi, NigCUNeHIR [OCATHEHHAMMW OPUANYHOT
HayKW, 3A4aTHI Ha TpMBanuii yac gectabinisya-
TV BCIO MpaBoBy cuctemyl. Tomy MogepHisauis
CYAO0BOI cuCTEMM KpaiHu i nepexig Ao iHWOT
Mofeni CyAoyCTpOK MalTb KOHLEeNTyasbHO
BUpilIYBaTMCA Ha piBHI OCHOBHOIO 3aKOHY
YKpaiHu Ta, BignoBigHO, HEMOX/MBI 6e3 BHe-
CeHHS 3MiH Ao KoHCcTUTyUiT YKpaiHu. Ane cnig
nam’aTaTu, WO 3MiHa KOHCTUTYLIT KpaiHu - Ue
3aBXAW 36ypeHHA KOHCTUTYLIAHOIO nagy, AKui
€ rapaHTieto 6e3nekn NKOANHN | TPOMagsHUHA,
LOBIpN [0 fAepXXaBu Ta NOpyLIeHHA cTabinbHo-
CTi KOHCTUTYLIT2.

BignoeigHo go 4. 1cT. 125 KY cucrtema cy-
[iB 3aranbHOT OpUCANKLIT B YKpaiHi 6yayeTbea
3a NpUHLMNaMy TepUTOpianbHOCTI i cnewianisa-
Lii, ctatTeto 17 3akoHy «I1po cyaoycTpiii i cTa-
TYC CyaAiB» Ueid nepenik AOMOBHEHO MPUHLK-
nom iHcTaHuiHOCTI. MpuHuMn cneyianisayii,
K 3a3HaunB KCY 3, nonsirae y CTBOPEHHI Biano-
BIAHMX creyianizoBaHUX CyAiB ANs 34iiCHEHHS
UMBINBHOIO, KpWMiHaNbHOro, agmiHicTpaTus-
HOTO, rocrnofapcbkoro Cyf04MHCTBa4.

MpuHuun cneuianisauii cygiB 3acTocoBYy-
€ETbCA 3 MeTOH 3abe3neyeHHs HaledeKTuB-
HilLMX MexaHi3miB 3axucTy npas i cBobof Nto-
OWHWM Y BigNOBigHUX npaBoBigHocMHax5. [e-
Ta/lbHile BiH PO3KPUTMIA B 3aKOHI YKpaiHu Bif
7 nunHs 2010 p. «IMpo cygoycTpiii i cTaTtyc cyg-
[iB», AKUM nepefbayeHo,uo:

1 Tak, 3anpoBagkeHHs B 2005 p. B YKpaiHi agMiHiCTpaTUBHOT OCTULIT Ta NPUAHATTA Kogekcy agMiHICTpaTUBHOIO Cy-
[OYMHCTBA CMIPUYMHIO 3HAYHI TPYAHOLLI B PO3MEXYBaHHI FOPUCAMKLIT roCnoAapCbKMX Ta afMiHICTPaTUBHNX CYAiB, OKpeMi

3 IKUX He NOZO0MaHi A0 LbOro yacy.

2 OpHielo 3 HaliBaXXNMBILLMX YMOB BU3HAYEHOCTI BIAHOCUH MiX FPOMaAsHUHOM i AepXKaBoto, rapaHTieto 3akpinaeHoro

- CyfoBa Bfafia peanisyeTtbCs  LWNAXOM
3[iACHEHHS NpaBOCYAAa ¥ paMKax BiAnoBigHMX
cyfoBux npouegyp (4. 2 cT. 1);

- rocnogapcbKi cyau € cneuianizoBaHnMu
cydamMu B CUCTEMI CyfiB 3arasbHOT HOPUCAUKLIT
(4. 1ct. 3, yactTuHm 2, 3 cT. 17, cT. 18, yactu-
HM 2, 3 cT. 21, 4. 3 cT. 26, 4. 2 cT. 31).

#AK 3a3Ha4YeHo y n. 3.2 piweHHA KoHcTuTty-
uiiHoro Cyay YKpaiHu y cnpaBi 3a KOHCTUTY-
LiiHMM nofaHHAM BepxoBHoro Cyay YKpaiHu
woao BignosigHocTi  KoHCTUTyuii  YKpaiHu
(KOHCTUTYLIAHOCTI) MONOXeHb 3akoHYy YKpai-
HW «[1pO BHECEHHS 3MiH [0 fesKMX 3aKOHOAaB-
YMX aKTiB YKpaiHu LWofo NigBigoMyocTi cnpas,
MOB’A3aHMUX i3 colianbHUMK BunaaTamu» Bif
9 BepecHs 2010 p. Ne 19-pn/2010, ronoBHUMM
KpUTEpiSMK CyAoBOI creyianizayii BU3HAETbCA
npegmeT CNipHMX NPaBOBIAHOCUH i BnacTuBa
Ansa oro po3rnsgy npouesypa. Po3mexkyBaHHS
IOPUCAMKLIAHUX MOBHOBaXKEHb MIX 3arafibHu-
MW i cnewliani3oBaHUMK cygamMu NignopsaKoBa-
HO rapaHTisM npaBa KOXHOI NIOANHMN Ha edek-
TWUBHWIA CYyA0BUIA 3aXnUCT. OKpIM LX KpUTepiiB,
ONA BU3HAYeHHs npeiMeTa AiafbHOCTI rocno-
[ApCbKUX CyfAiB CAif 3acTocyBaTW TaKOX BU-
3HauYeHHs pucauKLii cyaiB fK X MOBHOBa-
XeHb BUpilLIyBaTW CMOpPU MpO MpaBo Ta iHWI
npaBoBi NuUTaHHAL.

lges BigmMoBMTWUCA Bif nNpuHUMNY chewia-
nisauii cygis 6yna o3sy4eHa B nmoctaHoBi Ne 1
Mnenymy BepxoBHoro Cygy YkpaiHu Big
1 kBiTHA 2014 p. «[Mpo npono3uuii BepxoBHO-
ro Cyay YkpaiHu TuMyacoBiii cneyianbHiin Ko-
micii BepxoBHOI Pagn YKpaiHu 3 nuTaHb Migro-
TOBKWM 3aKOHOMPOEKTY NP0 BHECEHHS 3MiH A0

CTOPIHKA BYEHOTO

[LeMOKpaTUYHIiA fepxaBi. BpaxoBytoun €Bpo-
iHTerpauiliHi nparHeHHs YKpaiHuW, OHOBMEHHS
KoHcTuTyuil YkpaiHn mae BigbyeaTtucs Ha
OCHOBI MiXKHapOAHWX CTaHAapTiB y ranysi cy-
[LOYMHCTBA, NpaB Ta cBO6OA N0 4UHMK... B YKpa-
THi Mae 6yTK BiAHOBNEHO TPUIAHKOBY CUCTEMY
CyAiB 3aranbHOi pPUCAUKLIT, 4O SKOT BXOAU-
TUMYTb BepxoBHuii Cya YKpaiHu, anensidilii
Ta micuesi cyau. BignosigHoO HeobXigHO BUNY-
unTn 3 KOHCTUTYLIT YKpaiHW MOI0XEHHA Npo
BUWLI cneuianizoBaHi cygnm (4acTMHa TpeTH
cTaTTi 125, yacTuHa 4yeTBepTa CTaTTi 127) Ta
MOM0XEHHA WoA0 NobyaoBM CUCTEMU CYAiB 3a-
rasibHOT OpUCAMKLIT 38 NPUHLMNOM crevianiza-
Wit (vactmHa nepwa crtatTi 125)». Bucnos-
NIOETHCA iAes i Mpo Te, W0 HANroNOBHILLUM Ha-
npsMoOM Cy[o0BOI pecopMu Mae 6yTM Cnpo-
WEHHA CYy[0BOI CUCTEMU LUIAXOM NiKBigauii
cneuianizoBaHnx CyfiB, 30Kpema 4epes Te, WO
TX ()YHKUIOHYBaHHS € NPUYMHOIO KOPUCANKLIN-
HMX KOH(AIKTIB. Y 3B'A3KY 3 LUM 3a3Ha4yMMo,
Wwo 6yab-fKa €AuMHa Mofenb CyfOyCTpOk Afis
[ep>xaB €BPONu BifCY THSA, YHIKaNbHICTb Xe Cy-
[OBUX CUCTEM OKpPEMWUX KpaiH 3yMOBfieHa 1X
B/IACHOIO iCTOPit0 Ta MpaBOBMMM TpaguuiaMu.
O6’efHaHICTb  3HAYHOI  KiNbKOCTI  €BpONeii-
CbKMX KpaiH pOMaHO-repMaHCbKol MNpaBoBOO
cim’et0, 6€3yMOBHO, [03BO/ISAE BUABNATU [ELLO
cninbHe i BTX CyJ0ycTpOT, a NparHeHHs B3ATKW 3a
OCHOBY fIKYCb «iHTerpoBaHy» Mofefb (Tak ca-
MO, SIK i MparHeHHs 40 KOMitOBaHHA SK 3pa3ko-
BOr0O 3aKOHO/AaBCTBA TI€l KpaiHM, fika Ma€ MeBHi
nepesaru, Hacamnepes eKOHOMiYHi) MOXHa no-
ACHWTWU €BPOiIHTerpauiiHumMu npowecamu, LIO
BifbyBaloTbCA B YKpaiHi. Ane npuHUMN cnewia-

y cTaTTi 21 KOoHCTUTYLiT YKpaiHu NpUHLMNY HenopyLHOCTI NpaB i CBO6OA NOANHK € CTabinbHICTb KOHCTUTYLIT, fika, Kpim
iHLINX YUHHMKIB, 3HAYHOIO MipOIO BU3HAYAETLCA NPaBOBUM 3MiCTOM OCHOBHOMO 3aKkoHy. HafBHICTb y KOHCTUTYLiT Y KpaiHu
HaATo AeTanizoBaHWX NOMOXEHb, MiCLie AKMM B NOTOYHOMY 3aKOHOAABCTBi, NOPOAXYBaTUMe HEOOXifHICTb YaCTOro BHECEH-
HS 3MiH A0 Hel, iL0 HeraTMBHO MO3Ha4YaTUMeTbCA Ha CTabinbHOCTi OCHOBHOroO 3akoHy (BUCHOBOK y CnpaBi 3a 3BePHEHHAM
BepxoBHoOT Paan YKpaiHu Npo HafjaHHA BUCHOBKY LLOAO BiANOBIAHOCTI NPoeKTy 3akoHy Y KpaiHu «lpo BHECEHHS 3MiH A0
cTaTTi 46 KOHCTUTYLIT YKpaiHn» BUMoram ctateil 157 i 158 KOHCTMTYLT YkpaiHu (cnpaBa Npo BHeCEHHA 3MiH [0 cTaTTi 46
KoHctuTyuii Ykpainu) Ne 2-B Big 2 yepBHsa 1999 p.).

3 OuB. n. 3.2 piweHHss KCY y cnpagi 3a KOHCTUTYLiAHUMMW NOAaHHAMM 54 HapogHWUX AenyTaTiB YKpaiHu Ta BepxoBHo-
ro Cygy YkpaiHn wogo BignosigHocTi KOHCTUTYLIT YKpaiHu (KOHCTUTYLIAHOCTI) OKpeMUX MOA0XKeHb 3aKOHY YKpaiHu
«Mpo cyfoycTpiii i cTaTyc cyaais», KpumiHanbHO-npoLecyanbHOro kogekcy YkpaiHu, Focnofapcbkoro npoLecyansHoro
KofleKcy YKpainu, LInBinbHOro npouecyanbHOro kogekcy Ykpainu, Kofekcy agmiHiCTpaTUBHOrO CyAOYMHCTBA YKpaiHu
(040 NPUHLMMY IHCTAHLIAHOCTI B cucTeMi CyAiB 3aranbHoi topucaukuii) Big 12 annus 2011 p. Ne 9-pn/2011

4 Pa3oM 3 TUM MOXHa CTBEPKYBaTH, L0 A0 LibOro Yacy TaK i He peanizoBaHa Hopma Y. 4 cT. 127 KOHCTUTYLiT YKpaiHu
npo Te, WO CyAAaMu cnewiani3oBaHnX CyiB MOXYTb 6YTK 0c06M, AKi MatoTb (haxoBy MifroTOBKY 3 NUTaHb KOPUCAUKLIT LUX
cyfiB i AKi BignpaBna0TL NPaBoCyAAa NuLle y CKNagi Koneriv cyagais.

5 MyHKT 3.2 MOTVBYBaNbHOI YaCTUHW PilLEHHA Y Crpasi 3a KOHCTUTYLINHUM nojaHHAM BepxoBHoro Cygy YkpaiHn
wopo BignosigHocTi KOHCTUTYLIT Y KpaiHW (KOHCTUTYLIAHOCTI) NON0XeHb 3aKoHY YKpaiHu «[1po BHECEHHS 3MiH 40 AesKNX
3aKOHOZaBUYMX aKTiB YKpaiHu LW040 NigBiAOMYOCTI cnpas, NOB’A3aHMX i3 colianbHUMKU BUNnaTamu» Big 9 BepecHs 2010 p
Ne 19-pn/2010.
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nizayii  cypis, 3akpinneHnin B KoHCTUTYUIT
YKpaiHW, Heob6XifHO po3rnsgatv K efnemMeHT
npaBoBOi TpaauLii, fiKa cArae KOPiHHAMMN 3Hau-
HO rnnblle pagsHCbLKOro nepiogy?2.

Y HayKoBill niTepaTypi BUOKPEM/IEHHS Cre-
Liani3oBaHMX rocnofapcbKnx CyAiB, HagineHmx

v

yciMa MOBHOB&XEHHSIMW i1 aTpubyTamn Hesa-

KoHcTuTyLiT YKpaiHu», fe 30KpemMa 3a3HauveHo:
«BepxoBHuii Cyf YKpaiHu BBaXae, L0 npiopu-
TeTOM pethopMyBaHHA CYL0BOT CUCTEMM Y Kpai-
HW Mae BYTU yTBEP>KEHHA EBPONENCcLKOTMOe-
ni cygounHcTea [kypeve Haw, - O. B.], apke
3abe3neyveHHs NPUHLMNY BEPXOBEHCTBA Mnpasa
€ OfHWUM i3 TOMIOBHWMX MOCTyNaTiB y Oyfb-AKiii

1 ine. pe3ontoTMBHY YacTUHY piweHHs KCY y cnpaBi 3a 3BepHEHHAMYU XWTenis micta XosTi Bogu Big 25 rpyaHs
19975). No 9-3n. o . ) . . o ) o
3aranom ictopia iHCTUTYLilA, AKi BUpiLLyBann KOMepLiiiHi (TOprosenbHi) cnopu i fiki B pisHUX KpaiHax i B pi3Hi Yacu
iMeHyBanucs nNo-pisHoMy (KoMepLiiiHi a6o Toprosi cyaw, 6ipxoBsi ap6iTpaxi, ApMapkoBi cyan, ap6iTpaxi TOLL0) cArae Ko-
PIHHAMU B paHHE CepefHbOBIYYSA, X04a X NPOTOTUNM MOXHA BigHAWTN i B aHTUYHOCTI. Meplinii Ha TepuTopii PociiicbKoi
iMnepii KomepuiiHWiA cyg 6yno cTBopeHo B Ogeciy 1808 p., i iOro AisnbHICTb CNpaBWia 3Ha4HWI BNAMB SK Ha PO3BUTOK
BHYTPILUHbOT TOPriBAi, TaK i Ha eKOHOMIYHi 3B’A3KW NiBAHSA iMNepii 3 MiXHapPOAHUMU puHKamu. MisHile Taki cyau 6yno
cTBOpeHO y deogocii (1819 p.) Ta I13maini (1824 p.), y 1832 p. 6yno BugaHe 3arasibHe NONOXEHHS NPO KOMepLiiHi cyam B Po-
cilicbKiii imnepii, Aki npoicHyBann fo 1917 p. [eTanbHille nNpo icTOpito KOMepLiliHOro cyaounHcTBa AunB. [3].



BICHUK TOCMNOAAPCBHKOIO CYAJOUYNHCTBA

NEeXHOT i caMOCTIHOT ranysi cyfoBoi Bnagy, i3
CUCTEMU CYfiB 3aranbHOi OpUCAMKLUIT nosc-
HIOETBCA: a) cneundiko npeameTa AisfbHOCTI
(po3rnsg rocnogapcbkmx cnopis); 6) ocobnu-
BICTIO KOfla Cy6’eKTiB SIK y4YaCHMKIB rocrnogap-
CbKOro npouecy (NignpuemcTs, opraHisauii -
OPUANYHMX 0Cib); B) 0cobnmBicTIO rocnogap-
CbKOro mpoLecy, Wo Bifpi3HAETbCA onepaTus-
HICTIO, BIACYTHICTIO TBEpAOT [MOPIBHAHO i3 LK-
BinbHUM npouecom, - O. B.] pernamenTauii
npoueaypu posrnsgy cropis. HesanexHictb
rocrofapcbKoro cygy noknvkaHa rapaHTyBaTu
BiNbHY iHiLiaTMBY i cBO6GOAY MigNPUEMHULTBA,
MiHiManbHe fep)KaBHe BTPYYaHHS B eKOHOMIY-
Hi npouecn, 06MeXeHHS MOHOMNOAI3MY i 3a0X0-
YeHHA KOHKYPEeHLUiT, 3aXUCT iHTepeciB CNOXu-
Baya, CMPUSAHHS THO3EMHUM iHBecTUUiAM [4,
c. 11,20].

Po3WMpeHHs NpOTAroM OCTaHHIX ABOX Ae-
CATUPIY npeameTa AiSNbHOCTI FOCMoAapCbKux
Cy[iB, AK i 3aranom Ccygis 3aranbHoT PUCHnK-
Lii, MOB’A3YETLCSA 3 HU3KOK YMHHUKIB, Hacam-
nepes YCKNaAHEHHAM CYCNifIbHOTO >XWTTA B
YMOBax PWHKOBOI €KOHOMiKM, Ta 3MiHamu
B MpPaBoBili KyNbTypi YKpaiHW, WO CTanu Ha-
CNiJKOM 3aM03MYeHHs OKPEMUX €NeMEHTIB CTU-
N0 NPaBOBOr0 MUCNEHHS, NpUTaMaHHOro npa-
BOBIli KynbTypi 3axogyl.

Ak BunauBae 3i amicty MK (ctarTi 1, 2, 41,
12 Ta iH.) rocnogapcbki cyau:

- 3AiMCHIOKIOTb 3axUCT MOpyLeHMX abo
OCMOPOBaHUX MpaB | OXOPOHIOBAHNX 3aKOHOM
0Cib, AKi HagineHi NpaBom 3BEPHEHHS 40 Focno-
[lapCbKoro cyay;

- 3[iliCHIOITb 3aXWUCT IHTEpeciB Aepxxasu
(ny6niyHUX iHTepeciB) 3a 3BEPHEHHAMW NPOKY-
popa Ta iioro 3aCTynHuKiB, PaxyHKoBOI nanatu,
iHLIMX fepXXaBHMX OpraHiB, fKi 3BepTalTbCs A0
rocrnofapcbKoro cyay B Mexkax CBOTX MOBHOBa-
XXeHb, BU3HAYEHUX 3aKOHOM;

- BXuBaloTb nepefbaveHi MK 3axoaw,
CnpsAMoOBaHi Ha 3anobiraHHs MPaBONOPYLUEH-
HAM (TOOTO 3A4IACHIOOTb MPEBEHTUBHY AisiNb-
HICTb);
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- po3rnsfgalTb CNpaBy Npo 6aHKPYTCTBO;

- 3AINCHIOITb CYA0BUMIA HOPMOKOHTPO/b,
TOOTO AifNbHICTbL i3 NepeBipKM 3aKOHHOCTI ak-
TiB JepXXaBHWX Ta IHWWX OpraHis, Aka 3f4il-
CHIOETLCS B MeXKax NpaBoCyAns B MOPSAKY, ne-
pegbayeHoMy  mpouecyanbHUM — 3aKOHOAaB-
cTtBoM: 1) 6Ge3snocepefHiii, TO6TO BU3HAHHSA
HefinCHMUMMN aKTIB [epPXXaBHWUX OpraHiB Ta iH-
LUMX OpraHiB (KWl € ogHKUM i3 cnocobiB 3axuc-
Ty npaB Ta 3aKOHHMX iHTepeciB Cy6’eKTiB roc-
nojaptoBaHHs BignosigHo go ct. 20 Mocnogap-
CbKOr0 KOAeKkcy YKpaiHu)2, Ta 2) onocepeg-
KOBaHWiA y BUrAAAI OLiHKM BifNOBIAHOCTI 3aK0-
HOZABCTBY aKTiB AepXXaBHWX Ta iHWMWX OpraHis
nig yac posrnagy cnpas, BigHeCEHMX [0 Nijg-
BIOMYOCTI rocnofapcbkux cygis;

- 30iACHIOTb KOHTPO/Ib 32 BUKOHABYUM
MPOBALKEHHSAM;

- po3rnsfalTb CNpaBu MPO OCKapXKEeHHS
pilleHb TPeTelCbKUX CydiB Ta Mpo BMAady BuU-
KOHaBYMX [OKYMEHTIB Ha MPYMYCOBE BUKOHAH-
HA PilleHb TPETENCbKNX CYAiB;

- BMKOHYIOTb CY[0Bi [OPYYEHHS iIHO3EMHUX
cygis.

3 ornagy Ha npeaMeT AifNbHOCTI MPOMOHY-
€MO pPO3rNAHYTK crewianisaLito rocnogapcbkmx
CyAiB Kpi3b Mpu3My CYAO0BOr0 peryntoBaHHS,
AKe € BOX/IMBMM €/IEMEHTOM COLliaNbHOro pery-
NIOBaHHS rOCNOAApPCbKMX BIAHOCKH. [Jisnb-
HiCTb rocnofjapcbkmx CyfiB € (hakTopom, Lo
BMN/MBaE i Ha NPaBoONopsaLoK Yy cepi rocnoga-
pHOBaHHA 3arajsioM, i Ha BiAHOBMEHHS NOPSAAKY B
KOHKPETHMX MpaBoBifgHOCUHAX. [iATpUMaHHS
Takol piBHOBarn TUM nave € 3Ha4vyLum, OCKifb-
KV MpaBOM He peryntorTbCs i BnacHe, He MoO-
XXYTb PeryntoBatucs BCi CyCnifibHi BigHOCWHM,
B TOMY 4uC/li B cpepi eKOHOMIKM, e BOHU Mo-
CTiiHO nepebyBaloTb Y AuHaMiLi. B cyyacHux
HayKOBWX [OCAILXEHHAX, NPUCBAYEHNX NPo6-
NneMam rocnofapcbKoro Cyfo4nHCTBa, Harono-
WYETbCA Ha (DYHKLiOHaNbHIA ponirocnogap-
CbKOF0 CYAOYMHCTBA K 3aCO6IBN/IMBY Ha €KO-
HOMiYHi BIAHOCUHW i POBUTLCA BMCHOBOK MpO
Te, WO Leld BNAMB 3aBXAW CYTTEBUI, OJHAaK MO-

1 Xoua, AK nokasas 4ac, y Lili 60poTb6i 3a NpaBo 3aKOHOAaBeELb HENMPOAYMaHO, NOCMiXOM BifAMOBMBCS Bif Tpaguyiii-
HWX, NepeBipeHMX 4acoM NPUHUMNIB apbiTpyBaHHSA Ta [OCYAOBOr0 BPEry/ntoBaHHA Cnopis, fiKi HagaBanu apbiTpaxHoMy
CYAOYMHCTBY 0CO6/IMBOT YHIKaNbHOCTI | peanizalif AKNX 3Ha4HO ONTUMI3yBana po3rnsg rocnofapcbKux Cropis.

2 HesBaxalouun Ha Te, L0 3HAYHa YaCTWHaA CNpaB NPO BW3HAHHA HELiNCHUMM aKTiB [ep)XaBHUX Ta iHWWNX OpraHis, aki
po3rnaganucs rocnofapCcbkuMm cyaamu o cTBopeHHs B 2005 poui cucTemn agMiHIiCTpaTUBHUX CyAiB, Tenep BigHeceHa 0
IOPUCAMKLIT OCTaHHIX, NeBH& YaCTUHA TaKUX CNPas 3a/NLLAETLCA NigBIAOMUOK0 rOCNOAapCLKUM Cyam.

e 6yTW MO3UTUBHUM (SIKLLO CBOEYACHO, Y PO-
3yMHi CTPOKM rocnofapcebkuii cyg (cyaun) yxea-
NOKTb NpaBOCYAHI CnpaBeafvBi PilleHHs) i
HeraTMBHUM (KOAM CTPOKU PO3rasgy cropis He-
BUMpPaBAaHO 3aTATYThb, YXBa/lOOTh HEMpaBo-
CyfAHi, HecnpaBeAnuBi piweHHs) [5, c. 4].
CaMOCTIillHICTb Cy,0BOr0 NpaB03acToCyBaH-
HS SIK eleMEHTY MPaBOBOI CUCTEMU BUSIBMISETb-
ca B fil cneyngivyHOro HpMANYHOIrO MexaHis-
My - iHAMBIAYaNbHOIO CY0BOIr0 PeryoBaHHS.
IHaMBIAyanbHe Cyf0Be perysioBaHHs € BigHOC-
HO aBTOHOMHWM Yy NPaBOBIiA cUCTeMi Ta Mae
CBill MexaHi3M: 3aBASKN OMY KOHKPeTHi Big-
HOCWHK, B AKMX Bif0YyBa€TbCs BigXWNEHHS Bif
npaBoMipHOT (Takoi, Wo BignoBigae BMMOram
3aKoHY abo He cynepeuuTsb lioMy) Ta/abo y3ro-
[)KEHOT CTOpOHaMu LOroBipHOT Mogeni, NpuBo-
AATbCA Yy CTaH BIAMNOBIAHOCTI iMMNepaTUBHUM
BUMOraM YMHHOI0 3aKOHOAaBCTBa (MPUHANMHI
LUbOro BMMara€e KOHCTUTYLiAHWIA NpuHUKUN 3a-
KOHHOCTI) Ta TUM npasufiam, fKi CTOPOHU caMi
BCTaHOBUAM Ans cebe. OcTaHHi (MpaBuna camo-
perynaTMBHOIoO NOXOAKEHHSA) MatoTb 0CO61UBe
3HauYeHHs 4Nns iHAMBIAYaNbHOMo CYy0BOro pery-
NIOBAHHA, OCKiNIbKN 3aKOHOAaBYIl pernameHTa-
Lii nigaatoTbCs NULLIE POAOBI Ta BUAOBI 0C06M-
BOCTI CyCNiNbHUX BiAHOCWH, ane iHAMBIAYyanbHi
XapaKTePUCTUKN  KOHKPETHOr0  A0roBipHOro
NpaBoBigHOLWEHHA (Ka3ycy) 3anmLatoTbea Ans
3aKOHY HefoCsHXKHUMU. | came 3 ornisigy Ha ue
LiANbHICTb CyaiB, 30KpemMa rocnogapcbKux, Mo-
e po3rnsgaTucs LuMpLle, aHik MpaBo3acTo-
COBYa AifNIbHICTb. 3a CBOE CYTTHO NpaB03acTo-
COBYa [AiANbHICTL NoOMsArae B Po3po6/eHHi Ta
(haKTMYHOMY 34iICHEHHI OopraHisauiiHMX 3axo-
AiB, CNPSIMOBaHMX Ha BTINEHHS B XWUTTA NpUnu-
ciB npaBoBuX HopM [6, c. 318]. Pa3om 3 TuM cy-
[l0BE MpaB03aCTOCYBaHHA AK iHAMBILYyanbHe
nigHopMaTuBHe peryntoBaHHA1 nepesbayae 3a-
CTOCYBaHHSA He fiMllIe HOPM YMHHOIO 3aKOHO-
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[,aBCTBa, a 1 TMX NpaBw, IKi CTOPOHU BU3HaUU-
nn ans cebe caMOCTIHO, a TaKOX iHWWUX CO-
WianbHMX perynatopie. | SKWO MPUAHATTA
CYAO0BOro pilleHHs B AOr0 pPO3yMOBI NOTiYHIiA
thopmi €, Hacamnepen, NaHKOK B NpoLeci 3acTo-
CyBaHHA npaBa (Tak 6M MOBWTW, MOFO Mcu-
X0()i3MYHOK CTOPOHOID), TO MPUAHATTA nNpa-
BOBOIO pilLEHHA AK COUianbHOro fABuWa € vac-
TWUHOI npouecy ynpasniHHa [9, c. 59].

Oco6nuBICTIO CY[OBOI0 MpPaB03acTOCYyBaH-
HA € Te, Lo BigNOBIAHO A0 YMHHOMO 3aKOHO/aB-
CTBa CY[ fK OpraH Jep>xaBu 34iACHIOE MOro He
iHaKWe fK 3a iHIiLiaTMBOK 3aiHTepecoBaHOl
CTOpOHU. CyA AK NOPOMKEHHSA colianbHOT no-
Tpebu B HeynepemXeHOMY LIOAO CY6’eKTiB
CNipHOro NMPaBOBiAHOLLIEHHS «TPETbOMY» Mepe-
TBOPIOE Ll KOHMNIKT Y 3MaranbHicTb, KOu
CTOPOHU He IiAyTb Ha Komnpomic. Togi cTopo-
HW, AKi He H6aXaloTb MignopsgKoByBaTUCs 3a-
rafbHinl MaTepianbHii HOPMi, MOBWUHHI, §K
MiHIMYM, MPUAHATK 3aranbHy NpouecyanbHy
(hopmy X B3aEMOSii 0 pO3B’A3aHHA KOH(PIKTY
[10, c. 440].

CypfoBa Bnaga, kil nputamaHHi BCi aTpnby-
TV Ta 03HaKW OpraHiB fepXXaBHOM0 YNpaBiHHS,
[i€ SIK YaCTVHa [iep>XaBHOro MexaHi3my, Lo ne-
pebyBa€ y B3aEMOAIT 3 iHWMMK Finkamun Bnagu.
HaBpsg UM MOXe BMK/IMKATU 3anepeyeHHs Te,
Wo abconoTm3aLis caMoCTIHOCTI i He3anex-
HOCTI Cyfo0BOi Bnagu cynepeumna 6 3aKoHO-
MIpPHOCTAM (PYHKLIOHYBaHHA LiNiCHWUX coliab-
Hux cuctem [11, c. 155]. Bigomo, wo cyTTeBUM
NoKasHUKOM 6yab-AKoT (B TOMY Ymuchi colians-
HOT) cMCTeMM € CTYyMiHb cBO6OAYM T CKNAAHMKIB.
3 ornagy Ha ue cyaoBa Bnaga (i cysoBe perynio-
BaHHA AK (DYHKLiA WieT BNagn) Mae AOCTaTHbO
BMCOKWIA piBEHb CaMOCTINHOCTI, IKWiA, 30Kpema,
BUSIBMISIETLCS Y CY[OBOMY KOHTPOJI 3a 3aKOH-
HiCTIO YynpaBniHCLKMX aKTiB2. poTe piBeHb
L€l caMOCTIAHOCTI (MeX CyAfiBCbKOro po3cy-

14k 3a3Hauas M. A. ['ypeuy, CyA0BUii BNIMB Ha MaTepiasbHy TKaHWHY CMipHUX NPaBOBiJHOCUH 3a OMOMOrOI0 CyA0-
BUX pilleHb AOMYCKAETbCA Y BUINAAiI aKTiB iHAMBIAYaNbHOrO NiAHOPMATMBHOIO PErynoBaHHA, ki 3a 3MiCTOM € Cy0BUM
poscyaom [7, c. 109, 127]. Ans cnipHUX MaTepiabHO-NPaBOBUX BiJHOCUH CY[0Be PiLLEHHS CNYTrye «aKTOM-pPerynsTopomy,
3a JONOMOrOK KO0 CMipHi BiAHOCUHU NEPeTBOPIOIOTLCA Y 6e3CNipHi; AK perynaTop CyAoBe pilleHHS BCTAHOB/KOE pamMKu
KOHKPETHOT NOBefiHKM B MeXax Npasu, Lo NpUnucyoTbCs HOPMOLO, SiKa 3aCTOCOBYEThLCS [8, c. 301].

2 BignoBigHo go n. 14. 1cT. 17 Kogekcy agMiHiCTpaTMBHOIO Cy04MHCTBA 0 KOMNETeHLiT afMiHiCTpaTUBHMX CYAiB
BiiHECEHO CNOPY (Pi3UYHUX YN FOPUANYHMX OCIb i3 CY6’EKTOM BNagHUX NOBHOBAaXEHb LLLOA0 OCKAPXXEHHS 0ro pilleHb (Hop-
MaTWBHO-NPaBOBMUX aKTiB UM NPaBOBUX aKTiB iHAMBIAYyanbHOT fii). Ao HabyTTs unHHocTi KAC BignosigHo go ct. 12 MK
rocnogapcbkum cyaam 6ynu nigBifoMuyi cnpaBu Npo BU3HAHHS HEAiNCHUMU aKTiB fepXXaBHMX Ta iHLWMX OpraHis (B TOMy
yueni i Ti, AKUMKM peryntooTbea NeBHi 4OroBipHi Bi4HOCUHYW, 30KpeMa, NpuBaTM3aLil, NOCTaBOK NPOAYKLUii ANs fepXaBHUX

notpeo).
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4y) nepebyBae y fianeKTWUYHIA egHOCTI 3 BU-
MOFOK MigTPMMaHHA 3aKOHHOCTI AK OAHIEl 3
OCHOBHUX 3acaf CyAoumnHcTBa (cT. 129 KY).

Y niTepaTypi 3BepTanacs yBara Ha Te, L0 3a-
CTOCYBaHH# MpaBa BK/OYaE oro aganTauito 4o
YMOB PO3BUTKY CYCMiNbCTBA: 3MiHN aKTUUYHUX
CyCnifibHUX BIAHOCWH K OAHi€el 3 06 EKTUBHUX
CTOpiH 3aCTOCYBaHHS NpaBa, PO3BUTOK KYNbTy-
pn CycninbCTBa, 3MiHM MOro Cy6’eKTUBHOT CTO-
poHn (hopm CBigOMOCTI, NpPaBOCBILOMOCTI)
03Ha4alTb MOAMGiKaLito 3acTOCyBaHHA npasa
[12, c. 62]. MepenomniooumM L0 LYMKY Kpi3b
NpuU3My COLiaNbHOrO perynoBaHHSA, MOXHa
CTBEPAXKYBaTU, LIO Cy[OBE peryntoBaHHsA He
TiNbKW Nocigae B HbOMY 0cobnuee micue, a i
BUCTYMNae TakoK Chepoto, sika OnocepesiKOBYE
HOpPMaTMBHO-MPaBOBe Ta iHAMBIAYa/IbHE.

PerynaTopHi MOXAMBOCTI | HOPMATUBHOTO, i
iHAMBIAYyaNbHOTO BUAY COLiabHOr0 perysio-
BaHHS 3a HAABHOCTI BiA4NOBIAHOI0 NO3NTUBHOIO
noTeHLiany MalTb MEBHY MexXy, 3a SKOK BiH
BUYepnyeTbcd. OUEBMAHO, WO MOX/IUBICTb
BpaxyBaHHA B MpoLeci ynopsaKyBaHHS NeBHO-
ro BuAy BifHOCWH 0CO6MMBOCTI KOHKPETHOI
XXUTTEBOI CMTyaUil € rO/N0BHOK MO3UTUBHOK
pucol0 iHAMBIAYaNbHOrO peryntoBaHHA. Hop-
MaTMBHe > perynioBaHHsa, fike mnepeabayae
iCHyBaHHA €4MHOT MipW, €AMHOro MacwTaby
MOBeAiHKN AN151 BCiX, TAKOr0 3aBAaHHA BUKOHY-
BaTW He MOXE.

MoxHa nigtpumatn nosuuito C. &. [ewm-
YeHKa Npo Te, WO NpPOoLEeC rocnofapcbkoro cy-
[JOYMHCTBA MOXHa iHTepnpeTyBaTyh, 3 No3uuiin
oro CyTHOCTI, SIK 3[IACHEHHS CY[0BOr0 KOHT-
ponto 3a 1ioro 06’ekToM - giamu (6e3gisnbHic-
TI0) BiAgMoBifgaya Ta no3mneayva y cnpasi. Y Lbo-
My pasi 3aBfaHHSIMW CyL04YMHCTBA (SIK Cy[0BO-
ro KOHTPOMI) € YCYHEHHS PO3XO[XKEHb MiX
CuTyali€elo, sKa BUMHMKNA (BM3HayeHa y Mo-
30BHili 3asBi) | BiAMNOBIAHOK HOPMATMBHOK
(NpaBOBOIO) MOAENNHO - CYKYMHICTIO NPaBOBMUX
akKTiB, LIO perynowTb BiAMOBIAHI BiJHOCUHN.
YCYHEeHHS X pO3XO[KeHb JOLiINLHO iHTepnpe-
TyBaTV SIK 3aBAaHHS MOHOBUTU HOPUANYHY PiB-

HoBary, Wo 6yna nopyLueHa y BigHOCUHaX MiX
3a3HayeHnMK cTopoHamu cnopy [5, c. 4].

TakyvM YMHOM, rocnojapcuki cyau 3aiicHio-
0OTb YNPaB/iHCLKWIA BM/NB Ha €KOHOMIiYHi Bifi-
HOCWMHM, pO3rnsfjatoun i po3B’A3yrun cnopu
MiX Ccy6’eKTamMy €KOHOMIYHUX BiJHOCWH, aK-
TUBHO BMN/IMBAKOUYM HA HUX 3 METOI A0TPUMaH-
HAI 3aKOHHOCTI, YCYHEHHS HefoniKiB y rocno-
[apcbKiii gisnbHocTi. OTXe, iCHYBaHHSA rocno-
[LapCbKOi HOPUCAMKUIT K BTINEHHS KOHCTUTY-
WiiHOro mpuHUMNy cneuianisayii cygis 6e3no-
cepefHbO MOB’A3aHe 3 HEOOXIiAHICTIO ePeKTMB-
HOro CyJ0BOr0 peryntoBaHHsA CyCnifibHUX Bif-
HOCMH y cepi EKOHOMIKM MNpW BUHUKHEHHI
npaBoBUX KOHMAIKTIB. Peanisayis KOHBeHLili-
HOro npaea Ha cyf y cepi rocnogapcbkux Bif-
HOCWH BifbyBaeTbCA caMe Yepes cUCTEMY roc-
nojapcbkux cygis, a TOMY pyiiHauis cucTemm
rocrnofapcbkux cyfis NocTaBuTb Nif 3arposy
peani3auito LbOro npasa.

EtheKTMBHUM Mae BM3HABATUCA NPaBOCYAAA,
AKe 3[IACHIOETLCA B MEXax HaneXxHoi cyfoBoi
HOpUCAMKLIT, BIANOBIAHO 4O CNpaBeaMBOro 3a-
KOHOLAaBCTBa, 3a pauioHalbHUMMK CYLOBUMMU
npoueaypamu, §iKi 34iICHIOTLCA Yy PO3YMHi
CTPOKM, a NPUAHATI CY[0BI PilLIEHHS BUKOHYIO-
TbCA Y BCTaHOBMEHI TepMiHu [5, c. 4]. EdekTmns-
He NOHOBNEHHS B Npasax 6e3nocepefiHbO 3asne-
XWUTb | Bifj 3aCTOCYBaHHA CYOM TakMX CMOCO-
6iB 3axucTy, €Ki BIiANOBIfalOTb CYTHOCTI
MOPYLLEHOrO MpaBa i He cynepeyatb 3araibHUM
npuHumnam npasal O4eBULHO, HaflaHHS ehek-
TUBHOIO CMOCO6Y 3aXWUCTy MOXE 34iACHIOBaTHU-
cs creyianizoBaHMMK, B TOMY Ymnc/i rocnogap-
CbKUMU, Cyfiamu, asne B NnpoLecyanbHOMY 3aKo-
HOAABCTBI MalTb nepefbdavaTvca afgekBaTHUN
BiANOBIAHMM CMIPHMM BifHOCMHAaM MOPSAAOK
BMPILLEHHA cnopiB Ta 0COGNMBOCTI nepernagy
CY[L0BMX pilLEeHb.

PeanisaLis kKOHBeHLiiHOro npasa Ha cyg no-
B H3aHa i3 BTiNEHHAM B 3aKOHOaBYy Ta npaso-
3aCTOCOBHY NPaKTWKY BCiX CyaiB, B TOMY ynchi
cnelianizoBaHux, BepxoBeHcTBa npasa. ECIJ
HeoflHOpa30BO Haro/foLWyBaB Ha TOMY, LU0 Of-

1 Hanpuknag, B pileHHi ECIJ/1y cnpasi «/loweHKo NpoTu Y kpaiHu» Big 11 rpyaHs 2008 p. 3a3HaueHo, L0 BUpiLLans-

HUM 3 OCHOBHMWX €/IEMEHTIB BEPXOBEHCTBA Mpa-
Ba € MPMHLMN NPaBOBOT BM3HAYeHOCTi (MeBHO-
cTi). MpakTuka E€CIJ1 gae MOXIUBICTb BMOK-
peMuUTU Taki 3MICTOBHi efleMeHTW npaBoBOi
BM3HAYEHOCTI:

1) BM3HaueHICTb 3MIiCTY 3aKOHOAAaBYNX
HOpM, HecynepeuuBiCTb HOpPMaTWBHO-NPaBo-
BMX aKTiB, CTabinbHICTb 3aKoHO4aBCcTBa. [o-
TPUMaHHS L€l BUMOrM a€ MOXNBICTb Cy6'eK-
TaM NpaBOBIAHOCUH nepefpbayaTn (o4vikyBaTh)
BM3Ha4eHi MpaBOBi HaCMigKM CBOET NOBeAIHKN,
il NpaBoOBUIA pe3ynbTaT, KWl BiANOBigae HasB-
HVMM Yy CyCNiNbCTBI HOPMATUBHUM Npunucaml;
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2) 3abe3neyeHHst 0fHAKOBOro 3aCTOCYBaHHS
3aKOHy, L0 rapaHTye piBHE CTaB/IEHHS 3aKOHY
[0 KOXHOro, TO6TO NpaBoOBY PiBHICTb y4acHMW-
KiB MEBHOro BMUAY NpaBOBiAHOCUHZ;

3) 3a6e3neyeHHs 0OCTaTOYHOCTI i 060B H3-

KOBOCT i pilleHHS CcyfiB Ta 1X BUKOHaHHA3.

KoxHa i3 X cknafoBmnx notpebye okpemo-
ro JOCNiXeHHs, TOMY 3apa3 OKPec/iuMo fimiue
LeqKi Wnsaxu AOCATHeHHS NPaBoBOl BU3HAYEHO-
CT) Ta BEpPXOBEHCTBA MNpaBa Npw 34iNCHEHHI Cy-
[OYNHCTBA.

( MpaBo Ha cyp Mo cyTi € NpaBoM Ny6AIYHUM,
BOHO, fIK 3a3Ha4aI0Ccs BuLLe, He € abCOMIOTHUM Ta

HUM MPU OLiHLI eheKTUBHOCTI 3aC0BY HOPUANYHOTO 3aXUCTY € Te, UM 3asIBHUK MOXE NoAaTh TaKy CKapry 40 HauioHanbHUX
CyAiB, BUMaratouu nNeBHOro BUNpaBieHHs CUTyauil; iHLWMMK CNoBaMu, UM iCHYE 3acib 3axXWCTy, 34aTHUIA 3a0BONIbLHUTK AOT0
cKapru, Hajatoum npsve Ta LWBUAKE BUNpaBneHHA cutyauii. Cyf TakoX BCTaHOBUB, LU0 3aCi6 € «eheKTUBHUM», AKLLO ioro
MOXXHa BUKOPUCTATU SIK /15 NPUCKOPEHHS BUPILLEHHS CNpaBy CyfamMu, Tak i Ans 3a6e3neyeHHs CKapXXHMKa aleKBaTHUM Bif-
LLIKOAYBaHHAM 32 3aTPUMKU, fKi BXe CTanucs.

1 B piweHHi ECMNJ1y cnpasi «KopeLbkuii Ta iHLWi NpoT Y kpaiHu» Bif 3 KBiTHA 2008 p. 3a3Ha4eHo, L0 3aKOH Mae byTu
L[OCTYNHWUIA NS KOHKPETHOT 0c06M i ChopMyNbOBaHWI 3 OCTATHLOK YiTKICTIO A1 TOrO, W06 BOHA MOrNa, AKLLO Lie Heobxif-
HO, 32 J0NOMOrOI0 KBaNiPikoBaHMX pafHVKIB NepeabaunTt B pO3yMHUX Mexax, BUXOAAUM 3 06CTaBUH CNpasu, Ti HACNIAKK,
AKi MOXKe CNPUYNHUTN 03HayeHa Aif. LLL,o6 nonoXeHHA HaLioHaNbHOMO 3aKOHY BifNoBigany UMM BUMOraMm, BiH Mae rapaHTy-
BaTY 3aCib OPUANYHOIO 3aXWUCTY Bifj CBaBIIbHOIO BTPYYaHHSA OpraHis AepxaBHOT BNaan y npasa, rapaHToBaHi KoHBeHL €.
Y NUTaHHAX, AKi CTOCYIOTbCA OCHOBOMONOXHUX NpaB, HafjaHHA NPaBOBOT ANCKpeLiT opraHaM BUKOHABYOI Bnagu y BUrnsagi
Heo6MexXeHNX NMOBHOBaXeHb 6yN0 6 HECYMICHUM 3 MPUHLIMMOM BEPXOBEHCTBA Mpasa, OAHNM 3 OCHOBHWUX NPUHLMNIB feMo-
KpaTWYHOro CYCNinbCTBa, rapaHToBaHUX KoHBeHUie. BignosigHo, 3aKkOH Mae OCTaTHLO YiTKO BM3HAYaTW MexXi Takol guc-
KpeLii Ta nopsagok i peanisayii. CTyniHb HeOBXiAHOT YITKOCTI HaLiOHaNbHOrO 3aKOHOAaBCTBA — fike, 6e3YMOBHO, He MOXe
nepea6aunTn BCi MOX/MBI BUNaAKM — 3HAYHOK MIPOHO 3aneXMTb Bif TOr0, AKe caMe NUTaHHA PO3rNAfaeTLCs, Bif cthepy,
AKY Lie 3aKOHOAaBCTBO Perysntoe, Ta Bif uucna ta ctaTycy oci6, AKX BOHO CTOCYETbCA (M. 47).

2 BignosigHo fo n. 3.1 piweHHs KoHcTuTyuiiHoro Cyay YKpaiHu y cnpasi 3a KOHCTUTYLiiHUM 3BEPHEHHAM rpoMaas-
HuHa LLlanosanosa Onekcis J1eoHigoBMYa 1040 0iLiAHOro TAYMayeHHs NON0XeHb NYHKTY 20 YacTUHK nepLioi cTatTi 106,
yacTWHM nepLuoi cTaTTi 11113 MocnogapcLKOro nNpoLecyansHoro KoAekey Y kpaiHu y B3aeM03B 3Ky 3 MONOXKEHHAMN NYHK-
TiB 2, 8 YaCTWHM TpeTbOT cTaTTi 129 KoHcTuTyuii YKpainu Big 25 kBiTHA 2012 poky Ne 11-pn/2012 3acaga piBHOCTI YCix
y4acHUKIB CyA0BOro NpoLecy nepej 3akoHOM i CyAoM 3abesneyye rapaHTii LOCTYMHOCTI NpaBocyAAs Ta peanisalii npaBa Ha
CYA0BWI 3aXMCT, 3aKPiNNeHOro B 4acTUHI nepLuiin ctatTi 55 KoHCTUTYLiT YKpaiHu. Lia 3acaga € noxigHO Bij 3aranbHoro
NpUHUMNY PiBHOCTI FPOMafAH Nepej 3aKOHOM, BU3HA4YEHOr0 YacTUHOWO MepLuoto CTaTTi 24 OCHOBHOro 3akoHy YKpaiHu, i
CTOCYETLCS, 30KPeMa, chepu CyA0UMHCTBA. PiBHICTb YCiX Y4aCHMKIB CyA0BOro NpoLecy nepes 3akOHOM i CyA0M nepesbayae
€qVHMI NPaBOBUIA peXKuM, KW 3abesnedye peanizauito IXHiX npouecyansHux npas. B piweHHi y cnpasi «Canos npotn
YkpaiHu» Big 6 BepecHa 2005 p. €CIJ/1 NoBTOPMB, WO NPUHLMN PIBHOCTI CTOPIH Y NPOLECI € NNLIe OAHUM 3 eNeMeHTIB
6iNbLU LIMPOKOrO NOHATTS CNpaBeAANBOro CyA0BOro Po3rniagy, ske TakoX BKAOUae (yHAaMeHTabHWUA NPUHLMN 3Marans-
HOCTI npouecy. Binblwe TOro, NPMHYMN pPiBHOCTI CTOPIH Y NpoLeci — B pO3yMiHHI «CnpaBefAnBoOro 6anaHcy» mix cTopo-
Hamu — BUMarae, o6 KOXHili CTOPOHI HafaBanacs pO3yMHa MOX/IMBICTb NPeACTaBUTY CpaBy B TaKUX YMOBaX, SiKi He CTaB-
NATb L0 CTOPOHY B CYTTEBO HEBUTifjHe CTaHOBULLE CTOCOBHO APYroi CTOPOHW. [MB. TaKOX pillleHHs Yy cnpasi «Haartouii
npoTn YkpaiHu» Bif 15 TpaBHA 2008 p., B skomy ECIMJ1 Haragas, L0 NPUHLMN PIBHOCTI CTOPIH € OAHUM i3 CKNafHWKIB LIKp-
LIOT KOHLenLii cnpaBeAnnBoro CyoBoro posrnagy — nepegbayvae, Lo KOXHa CTOPOHa NOBUHHA MaTW PO3YMHY MOX/IUBICTb
NpeACTaBAATY CBOKO CTOPOHY B YMOBAX, iKi He CTaBNATH i1 B CYTTEBO MEHLU CMIPUAT/IMBE CTAHOBULLLE NOPIBHAHO 3 ONOHEHTOM.

. Taka X npaBoBa nosuuis Cyay BUCNOBNeHa B pilleHHi y cnpasi «Iypenka npotn YkpaiHu (Ne 2)» Big 8 nunHs 2010 p.

B piweHHi y cnpasi «®efopos i ®egopoBa NpoTn YKpaiHu» Big 7 nunua 2011 poky (n. 99) Cya NOBTOPIOE, WO NPUHLMN
PiBHOCTiI CTOPiH — B CMUCAi «CNpaBeAnnBOro 6anaHcy» MiXX CTOpOHaMM — BMMarae, W06 KOXHa 3i CTOpPiH Mana po3yMHy
MOX/IMBICTb MPeACTaBUTW CBOKO CNpaBy B yMOBaXx, AKi He CTaBNATb 11 B ABHO HEBUTiAHE CTaHOBULLE CTOCOBHO CBOIX OMO-
HeHTIB. Lieit npuHumMn no3basneHunii 6yab-9KOro cMncy, AKLW0 0f4Ha 3i CTOPiH CNpaBu He NOBiAOM/IEHA NP0 CNyXaHHSA, W06
MaT¥ MOXNUBICTb CKopucTaTuca nepefbayeHUM HalioOHanbHUM 3aKOHOAABCTBOM MpaBoM 6patu yyacTb y po3rnagi. Lle
0c06/11MBO aKTyanbHO Y BUNagKax, KONu cy/ NOBUHEH BUPILLMTW (GaKTUYHI NUTaHHS.

3 MprHLMN NPaBOBOI BU3HAYEHOCTI TAKOX BCTAHOBAIOE, LU0 )XOfHa CTOPOHA He BNpaBi BUMaraTu nepernsgy ocrtaTouy-
HOro CyA0BOr0 PilleHHs, fAKe Habpano YWHHOCTI, Nnwe 334N HOBOFO CY[0BOr0 PO3rNfAy i HOBOrO PilLUeHHA MO CyTi.
MMoBHOBaXXEHHA CyAly anenauiliHOT iHCTaHLiT LWoAo Nepernagy pilleHHs cyay nepLuoi iHCTaHLii Mae BUKOPUCTOBYBATUCA ANS
BUNPaB/EHHS CYA0BUX NOMWUNOK. Mepernsj CyfoBOro pilleHHs He NOBMHEH BYTW 3amMackoBaHOK anensuiliHow npoueay-
poto, a came iLle iCHYBaHHA ABOX NO3WLIl W00 CNocoby BUpiLLeHHA CNOPY He € NiACTaBOoK AN NOBTOPHOrO CyA0BOro
po3rnagy. BigxwneHHs Bif LbOro MpUHUMNY JONYCTWUMI Nule Yy pasi BUABNEHHS BWHATKOBMX 0OCTaBUH Yy crpasi (auB.
piweHHs ECMy cnpaBi «Pa6ux npoTu Pocii» Big 3 rpyaHs 2003 p.). B piweHHi y cnpaBi «CoBTpaHCaBTO-XO0A4WHT NPOTH
YKpainu» Big 25 nunHa 2002 p. 3a3HavaeTbes: «Cy/ NOBTOPHOE, WO BigNOBIAHO 40 Oro NpeLeAeHTHOT NPaKTUKN NpPaBo Ha
cnpasefnvnBUiA CyJ0BWIA PO3rNsAA, rapaHToBaHuiA cTaTTeto 6 naparpada 1, NOBUHHO TAyMauuTucsa B CBITNI npeambynn KoH-
BeHLii, AKa NMPOronoLlye BePXOBEHCTBO MpaBa fAK €NeMeHT CMinbHOI cnafluHN Aepxas-yyacHuub. OfHWUM 3 OCHOBHMX
€N1eMeHTIB BepX0OBEHCTBA MpaBa € NPUHLMN NPaBOBOi NEBHOCTI, AKWIA cepeq iHWOro nepepbayae, Wo y 6yab-akomy cnopi
piLLeHHS cyay, SKe BCTYNWUO B 3aKOHHY CUNY, He MOXe 6yTu nocTasBneHo nig cymHis (pilweHHs ECIMJ y cnpasi «bpymapec-
Ky NpoTn PymyHii» Big 28 nnctonaga 1999 p.).
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nigaaeTbca 06MeXxeHHAM. OfHaK Taki 06MeXeH-
HA He MOXYTb 3BY>YBaTW KOPUCTYBaHHS LWM
NpaBoOM HaCTi/NIbKK, W06 Ue 3a4yinano camy ioro
CYTHICTb, i BignoBigatumyTh n. 1cT. 6 KoHBeHUi
3a YMOBW, AKLWO BOHW MalOTb 3aKOHHY MeTy i
iCHYe po3ymMHa CMiBMIpHICTb MiXX 3acobamu, W0
BUKOPWCTOBYIOTbCA, i MOCTaB/IEHO MeTo. |3
3aKpinneHHsAM B KOHCTUTYLIT YKpaiH1 HOpM Npo
BU3HAHHSA i Ait0 B KpaiHi NPUHLMNY BEPXOBEHCTBA
npasa (cT. 8), Npo Te, WO Npasa i ceo604M NtOAU-
HY | rpomMasHMHa 3axuLaoTbes cygom (CT. 55),
Mpo MOLUMPEHHA OPUCAMKLIT Cy4iB Ha BCi NpaBo-
BIJHOCWMHW, WO BWHUKaOTL Yy Aepxasi (4. 2
CT. 124) B yKpaiHCbKilA CyCninbHIA CBigoOMOCTI
MOCTYNOBO YKOPiHWAAcA Malixe SIK HecrpocToB-
Ha akcioma npo Te, WO cys Mae 6yTy TUM EANHUM
ap6iTpom, HeynepemKeHNM «TPETIM» MiXK CTOpO-
Hamu cnopy, KWt Mae BAPILIYBaTK YCi coLianbHi
KOH(AIKTU | B nMpuBaTHilA, i Ny6nivHiin ciepax
XWUTTS IOAMHU. 3HAYHOKO MIpOHO Lie Bifobpaxye
iCHYIOUMiA CYCMiNbHUIA 3aNUT Ha He3aleXHy Cy-
[OBY Bfafly, AKa AifTMe Ha OCHOBI BEPXOBEH-
CTBa MpaBa K CYKYMHOCTI 6a30BMX LLiHHOCTEM
NKOACTBA, B TOMY YMC/i CNpases/MBOCTi, WO Npo-
ABNAETHCS, 30KPEeMa, Y PIBHOCTI BCiX nepes, 3ako-
HOM, LinsX 3aKOHOAaBUA i 3acobax, wo obupa-
H0TbCA ANA X fOCATHEHHAL

MepcneKTUBHOI BUTNSAAaE TEOPeTUYHA PO3-
pobka KoHUenuii iHTepeciB npaBocynas, K-
YOBUMM KaTeropiamu akoi MatoTb bytu: 1) ny6-
NiYHi iHTepecn WOAO 34iliCHEHHS NpaBOCYAAS,
AKi BUXOAATb 3a MeXi iHTepeciB CTOpiH Wo040
BUPILLEHHS KOHKPETHOro cropy; 2) ny6nivyHuni
nopsfoK y cihepi Cy[O4MHCTBA AK CYKYMHICTb
6a30BUX LiIHHOCTEN, NPUHLMNIB 34IAICHEHHSA CY-
[OYMHCTBA, WO Mae po3rnafaTucs 4YacTUHO
couianbHOro Nopsaky2.
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B UbOMY KOHTEKCTI, Hacammnepes, HeobxigHo
NepernsaHyTN yABEHHS NPO NpeaMeT AisNbHOCTI
CyAiB K Takuii. MO)KHa 3arasom norognTuch i3
npono3sumuieto BCY npo YTOUYHEHHSA 3MiCTY . 2
CT. 124 KoHCcTUTyULii YKpaiHu, SiKy HanBuLuii
Cy[A0BWIA OpraH NponoHye BUKIAcTK Yy Takiil pe-
JaKuil: «Y nopagky, BCTaHOBNEHOMY 3aKOHOM,
IOPUCAMKLIA CYAiB NOLWMNPKETHCA HA BCi NpaBo-
BIAHOCWHMU, AKi BUHUKAIOTb Y lepXKaBi», 0CKiNb-
KW Le JacTb 3MOry LIMpLUe 3aCTOCOBYBaTU A0-
Cy[l0Bi cnocobu BperyntoBaHHS CMopiB, 3Bifb-
HUTb Cyau Bif po3rnsgy ApibHux cnpaB Ta
cnpas i3 6escnipHum npasom. Lle Takox Big-
KpWE LWNAX ANA BNPOBAMXEHHA | PO3BUTKY B
YKpaiHi iHCTUTYTY Megiauii, AKWIA ycnilwHo
(OYHKLiOHY€ B 6iNbLLIOCTI EBPOMNERCbKNX KpaiH,
BOAHOYAC 3a3HayeHe mMae BigbyBaTuca 3i 36epe-
XEHHAM CY[0BOr0 KOHTPO/IO 3a 3aKOHHICTIO
NPUAHATUX UMMKM OocobamMn Ta opraHamu pi-
LEHb, fili Yn 6e34isNbHOCTI3. Pa3oM 3 TUM BaX-
JIMBO 3a3HAYNTK, LLO KOPUCAMKLIA CYLiB Mae Mo-
LIMPHOBATUCA Ha CMNipHi NPaBOBiI4HOCUHU, NpW-
HaliMHi B TOMY CeHci, B AKOMY CMipHiCTb po3y-
MieTbCA B npakTuui €CMJ4.

Hacnifgkom LbOro mae CTaT 3MEHLUEHHA Ha-
BaHTa>KeHHs Ha cyau, B TOMY u4ucni rocno-
[apcbKi, pO3BMTOK aNbTepHaTMUBHMUX CNOCO6iB
pO3B H3aHHA NpPaBOBUX KOH(AIKTIB, Ha YoMy
HaronoLWyTb €BPONENCbKi IHCTUTYLIT, B TOMY
ymcni # LWAAXOM [0CYAO0BOrO BPErysBaHHS
cnopiB. 30Kpema, pekomeHpauieto KomiteTy
MiHicTpi Pagn €sponu Big 16 BepecHa 1986
poky Ne A (86) 12 wopo 3axogiB i3 nonepea-
XKEHHA Ta 3MeHLUeHHs HaAMipHOro pobo4oro
HaBaHTaXeHHsA B cydax 6yno 3anpornoHOBaHO
ypsagam AepXXaB-yneHiB nepegbayaTn pasom i3
BiANOBIAHVMY CTUMYyNaMun Npouesypy nNpuMun-

1MyHKT 4.1 piweHHs KoHcTuTyuiliHoro Cyay YKpaiHu y cnpaBi 3a KOHCTUTYUiiHUM nogaHHsm BepxosHoro Cygy
YKpaiHu Wwopao BignoBigHOCTI KOHCTUTYUIT YKpaiHW (KOHCTUTYLINHOCTI) NOMOXeHb CTaTTi 69 KpuMiHanbHOro Kogekcy
YKpaiHu (cnpasa Npo NpuM3HaYeHHA CyaoM 6inbll M'AKOro NokapaHHs) Big 2 nuctonaga 2004 poky Ne 15-pn/2004.

2 CouianbHUM NOPAAKOM B KpaiHi MOXHa Ha3nBaTW Taky YNopsAKOBaHiCTb CoLianbHUX 3B’A3KiB, AKka pO6UTL MOXAN-
BUM Y3rOKEHICTb Ta CTabiNbHICTb CYCNiNbHOMO XMUTTA, 6e3nepeLlkoHe 34iiCHEHHS y4acHUKaMMN CyCcniNbHUX BigHOCUH
CBOIX NpaB, BUKOHAHHS HUMU CBOTX 060B’A3KIB, 3aXMLLEeHICTb IX 06rPYHTOBaHWX IHTepecis, CycniNbHUIA Ta 0COBUCTNIA cno-

Kill Ta Bi4yTTA BNEBHEHOCTI.

PEHHA A0 CYLOBOr0 MpPOBaMKEHHS abo iHLWi
cnocobu BperynoBaHHSA CNopiB no3a pamkamu
CY[0BOr0 MpoBafKeHHs. TMoaibHi NOMOXEHHS
6ynu 3aKnageHi 'y H13LI iHWMX peKOMeHAALLIN
KomiteTy MiHicTpiB Pagnm €sponu, a came:
Ne R (81) 7 wop0 3axogiB, WO NOMErwyTb 40-
cTyn go npasocyaas; Ne R (99) 19 wopno megia-
LiT B KpuMiHanbHMUX cnpasax; Ne Rec (2001) 9
L1010 anbTepHaTMB CYy0BOMY PO3rasgy cropis
MiX agMiHICTpaTUBHMMMK OpraHaMu i CTOpOHa-
MW - npuBaTHMMYK ocobamu; Ne Rec (2002) 10
LWOAO0 MeAiauii B UMBINbHUX ChpaBax; iHLWMWX
MiXHapoAHMX AOKyMeHTax. Lla iges npocte-
XKYETbCA i B pilweHHax €CIMN1L.

CTOPIHKA BYEHOI'O

MOBMHEH 3anpoBagMTW BIAMNOBIgHI  (inbTpPK
(30Kpema, 06MeXMNTN OCKapXKeHHS 3a NO30BHU-
MV BUMOraMu Ha HeBe/MKi CyMW; BCTAHOBUTYU
KOHKPETHI rpaHWYHi CTPOKM LLOAO 34iACHEHHS
npaBa Ha OCKapXeHHs; BigcTpouyBatu 3filic-
HEHHSA NpaBa Ha OCKapXXeHHS 3 HU3KW nonepes-
HiX NUTaHb 4O NOAAHHA OCHOBHOI anenAauii no
CyTi cnpasn);

- HeobXxigHO nepef6aunTy 3axo4M 3ano-
6iraHHs 0yAb-AKUM 3M10BXUBaHHAM OYy/b-AK0H0
CUCTEMOI0 OCKapXXeHHs (30Kpema, [03BOSIUTY
anensuinHii iHcTaHLiT BiANOBIAHO A0 cnpoLye-
HOT Npouesypu, Hanpuknag 6e3 croBilleHHs iH-
LUOT CTOPOHU, BIigXMAATM B6YyAb-AKi cKapru, fiKi

2. TpouecyanbHUM 3aKOHOJABCTBOM Y Kpai-BMAalOTbCsA i BiABEPTO HEO6rpyHTOBaHUMY,

HW MaloTb 6yTU CNpUHATI pekomeHgauii Ne R
(84) 5 KomiteTy MiHicTpis Pagn €sponu aep-
»KaBaM-ufieHaM LWoA40 MNPUHLMNIB UMBINLHOMO
CYL,04YMHCTBA, CNPAMOBAHUX Ha BAOCKOHANIEHHSA
(hYHKUiOHYBaHHS npaBocyans, yxsaneHa Ko-
mitetom MiHicTpis Pagn €sponun 28 nunHA
1984 p. Ta Ne R (95) 5 KomiteTy MiHicTpiB Pa-
An €Bponu fep)aBaM-yjieHaM LIOAO 3anpoBa-
[DKEHHS Ta MOoKpalleHHs (YHKLiOHYBaHHA CuW-
CTeM i Npoueayp OCKapXXeHHS MO LMBIIbHUX i
rocrnofapcbkux crpaeax, yxsaneHa KomiteTom
MiHicTpis Pagn €sponun 7 ntotoro 1995 p. [2],
HaNroNOBHILLMMU 3 AKUX € TaKi:

- B MPUHUMNI NOBWHHA ICHYBATU MOXU-
BiCTb KOHTPO/IKO 3a 6YAb-AKNM PilLEHHAM Cygy
HWKYOro piBHA («Cyay NepLloi iHCTaHLiT») cy-
[OM BULLOTO pPiBHA («CYAOM APYrOl IHCTaHUii»),
ane BUHATKM 3 LbOro NPUHUMMY, AKLO0 3aKOHO-
Jasellb BBaXaTUME X JOLiNbHUMM, MaloTb 6Y-
TN BCTaHOB/IEHI 3aKOHOM i BignoBigaTu 3arasb-
HUM MpUHLMNaM NpaBoCcyAas;

- B MPWHUMNI BCi NUTaHHSA Cy[0BOro Cropy
MatoTb BM3HAYaTMUCS Ha piBHI cyay nepLuor iH-
CTaHUii;

- anensuiiHa iHCTaHLis Mae po3rnagatu nu-
LUe HaneXHi NuUTaHHsA, AN YOro 3aKoHoAaBeLb

Hepo3yMHUMK abo NojaHWMK 3 Hamipom fo-
LUKYUTK; nepeadayunT MOX/MBICTb 3acToCy-
BaHHS WTpadiB B TaKNX BUMagKax);

- MawTb 6yTW 3anpoBagKeHi 06MeXeHHs
NPOBaPKEHHSA B CyAi ApYroi iHCTaHLiT Ta 3anpo-
BaJPKEHI 3ax04u 3 MigBULLEHHA eDEKTUBHOCTI
npoLeayp OCKapXeHHs (30Kkpema, 04HO0C060-
BUIA PO3rNsf CyAAer0 He3HauYHWX crpas, Crpas,
BijBEPTO HEOOrpyHTOBaHUX abo TepMiHOBUX
CNpas, HafiNleHHs Cyfy aKTUBHILIOK Poto o
Ta nif vac CayxaHHs crpaBu 3 MeTOH 3a0X0-
YeHHS CTOPiH L0 BPEry/atoBaHHA crnopy);

- 3ax04M WOoA0 cyAy TpeTboi [KacauiliHol]
iHCTaHLT, KW 3AiCHIOE KOHTPO/b Haf CYA0M
LAPYroi iHCTaHUii, MaloTb 3aCTOCOBYBaTUCS BU-
X04A4YM 3 TOTO, WO CNpaBu BXe MPOALn cny-
XaHHS B ABOX iHWMX cyaax. Ckapru fo Kacauii-
HOro Cyfly MatoTb NojaBaTUCH LLOAL0 TUX CNpas,
AKi 3aCNyroByOTb Ha TPeTili CyfoBuUiA po3rnsg,
Hanpuknag cnpasy, siKi po3BMBaTUMYTb MPaBo
abo cnpuaTMYTb OLHAKOBOMY T/yMauyeHHIO
3aKOHiB; Bif 0cobu, fika nogae anenauito, cnig
BUMaraTy OOrpYHTYBaHHSA MPUYMH, 3 AKUX i
cnpasa CnpuaTUMe JOCATHEHHIO Takux Uine;

- MOX/IMBO, [AOUINbHUM € 3anpoBafKeHHS
[lePXXKaBOO TaKol cUCTeMu, B SIKill cyf Kacauiii-

1 Tak, B piweHHi ECMJy cnpasi «Rolf Gustafson v. Sweden»: «B uinax n. 1ctarTi 6 cya He 060B’A3KOBO NOBUHEH BY-

3 [EnekTpoHHuiA pecypc]. - Pexum goctyny : http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/614AB29B6
D45096FC2257CBD001C78CL

4 B nyHkTi 38 pileHHs ECIMJy cnpasi «Rolf Gustafson v. Sweden»: «Cyg Haronoluye, Lo Ans 3acTocyBaHHsA M. 1cT. 6
B /iOr0 «LMBINbHOMY» acnekTi, HeobXiAHO, W06 MaB MicLie «cnip» («dispute» B aHrNiNCbKOMY TEKCTi) NPO «NpaBo», Ha AKe
MOXHa NpeTeHAyBaTh, NPUHANMHI 3aXULLalUNCh B CYA, | iKe BU3HaHe BHYTPILIHIM NpaBoM. MoBa NOBMHHa TU Npo peanb-
HWii Ta cepiio3HuiA cnip; BiH MOXe CTOCYBaTMCA K CaMOro iCHyBaHHS Npa.a, TakK i iioro cdepu Aii Ta ymos peanisayii. Kpim
TOro0, 3aBepLUEHHS CY/0BOr0 NpoLecy Mae npsMe 3Ha4eHHs AN BCTAHOBMEHHSA LibOro npasa» [ENeKTpoHHWIA pecypc]. - Pe-
Xum goctyny : http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58051#{«itemid»:[«001-58051»]}.

TU KNaCUYHMM CYZOBUM OPraHOM, BK/IOUEHUM 10 3BUYAHUX CYLOBUX CTPYKTYP... 15 3a6e3neyeHHs JOTPUMaHHS BUMOT
n. 1cT. 6 BX/IMBUM € BCTAHOB/IEHHS MaTepianbHMUX Ta npoLlecyanbHUX rapaHTii» (n. 45) (http://hudoc.echr.coe.int/sites/
eng/pages/search.aspx?i=001-58051 #{«itemid»:[«001-58051»]}). B piwweHHi ECMJ/1y cnpasi «PomalloB NpoTu YKpaiHu»:
«Cy/ BMpiLLYE, IO pilleHHA KOMICIT 3 TPyA0BUX CMOPIB Y CNpaBi 3asBHMKa MOXe OyTW NPUPIBHAHE 40 CYJ0BOrO PilleHHS i
[iepkaBa Hece BifnoBifanbHiCTb 3a i0ro HEeBMKOHaHHS. binbLue Toro, Aep)aBHa BUKOHaBYa Ciy6a nopyLumnna BUKoHaBYe
npoBapKeHHs Ha NigcTasi NOCBigYeHHS KOMicii Ta, BiANOBIAHO, Hece BiAMOBIAaNbHICTb 3a MOro BUKOHaHHA. CyA TakoxX 3a-
3Hauae, L0 BMKOHaBYe NMPOBAKEHHS CTAHOBWUTb HEBif’€MHY 4acTUHY CYZOBOrO poO3rnsfy, sike y Uik cnpasi 3amiHuno
npoBaKeHHs y KoMiciT 3 TpyfoBux cnopis» (n. 41).
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HOI iHCTaHUii po3rnsgatume crpasy 6e3noce-
peAHbo («MpoLeAypa nepefaHHa cnpasu 3 nNpo-
MWHAHHAM OfHiel iHCTaHUii»), 0co6nmMBO Yy
cnpaBax, MOB’A3aHWX 3 TaKUMW MNUTAHHAMU
npaBa, Y SIKMX 3BEPHEHHSI [0 KacauiiiHOi iH-
CTaHuii € B OyAb-AKOMY BMMagKy LOBOSI Bipo-
rigHnM.

3. [JocTynHicTb npaBocyfas B acnekTi iHi-
LitoBaHHA CYL0BOr0 NPOBa>KEHHA Ta e(heKTnB-
HOCTi 3axucTy npaB Ta 3aKOHHUX iHTepecis
Cy06’eKTiB rocnofiaptoBaHHa 6esnocepesHbO 3a-
NEXWTb Bif ACHOCTI Ta BU3HAYEHOCTi HOPM Npo-
LiecyabHUX 3aKOHIB Mpo topuUCAMKLilO Bigno-
BIAHOr0 cyfy, TOMY HeO6XiAHO nepernsHyTu
HasBHI NpaBuna Woao pucamnkLii agMmiHicTpa-
TUBHUX CYAiB 3 TUM, W06 3Ha4yHa YacTMHa Crno-

piB, HEPO3PUBHO NOB’A3aHUX i3 MPOLECOM Opra-
Hi3alii Ta ynpaBfiHHA rocnogapcbkKot Aisifb-
HicTio, Oyna noBepHeHa B HOPUCAMKLIO roc-
NoAapCcbKnx cygis.

MigcymoByoum, 3a3HauMo, WO KOHCTUTY-
LiHW/A npuHUMN cheyianizayii cygis cnpuse
peanisaLil KOHBEHLIAHOro npaBa Ha crnpasej-
nVBWii cy. Moro peanisalis B npaBoBiii cucTe-
Mi YKpaiH1 noTpebye OHOB/EHHS NpoLecyasb-
HOro 3aKOHOAaBcTBa Ta, BigNoOBi4HO, Nornmoéne-
HOFO TEOPETUYHOr0 O6IPYHTYBAHHSA LUX 3MiH.
BigmoBa X Bif npuHUMny cneuianisayii cygis,
30KpeMa cnewianisauii cyay Ha po3rnsjgi eKoHo-
MiYHMX CNOPiB, MPOrHO30BaHO CAPUYNHUTL NO-
cnabfeHHs rocnofapcbKoro npasoBoro Nopsj-
Ky B YKpaiHi.
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CTOPIHKA BYEHOI'O

BenaHesny E. A. MpuHUUN cneymanusaumm Cyfos v peannsalus npaBa Ha CnpaBeanuBbli
CY[ B X03AMCTBEHHOM Cy40MpPOU3BOACTBE.

B cTaTbe paccMOTpeHbl TeopeTunyeckne BONPOCHI peannsaLunn B Xo39MCTBEHHOM CyA0Npo-
M3BOACTBE Npasa Ha cnpaBeANuBbIi Cyf, rapaHTWPOBAHHOIO cTaTbhel 6 KoHBEHUMUW O 3aLu-
Te npas 4yenoBeka W OCHOBHbIX cB0O604. O60CHOBLIBAETCSH, YTO CyLLeCTBOBaHNE XO3A/CT BEH-
HOW HOPUCAMKLMM KaK BOMNOLWLEHME KOHCTUTYUWOHHOrO MpuHUuMna cneyuwanusauum cynos
HenocpeACTBEHHO CBA3AHO C HEOO6XOAMMOCTbIO 3h(heKTUBHOIO CyAebHOro peryanpoBaHus
00LLeCTBEHHbIX OTHOLEHNA B cthepe 3KOHOMUKK. Tpeano>KeHo HanpasaeHUs YCOBEPLUEH-
CTBOBaHMA NpolieccyanbHOro 3akoHofaTenscTBa, KOTOopble 6yayT cofeiicTBOBaTb 4OCTU-
>KEHUI0 NPaBOBOi ONpeseNeHHOCTU 1 BEPXOBEHCT BA Npasa Npu 0CyLecTBAEHUN X03AACT BEH-
HOTO Cyf0NpON3BOACTBA.

KnioueBble c/ioBa: BEPXOBEHCTBO npaBa, npakTuka ECMY, npaBo Ha cnpaBeAnuBbli cyg,
cneymanusauns cyfoB, X03aiCTBEHHOE Cyf0ONPON3BOACTBO, Cyfe6HOe peryampoBaHme.

Belyanevych O. A. Court specialization principle and realization of right to a fair trial in
commercial proceedings.

The article explores theoretical questions ofrealization ofthe right to afair trial, guaranteed
by Article 6 of the Convention for the Protection of Human Rights and Fundamental
Freedoms, in commercial procedings. The author proves that existance of the commercial
jurisdiction as an embodiment of constitutional principle ofcourt specialization is connected
with a necessity o feffective court regulation ofsocial relations in economics. The directions of
improvement ofprocedural legislation that wouldfacilitate legal distinctness and rule oflaw
during commercial proceedings are proposed.

Key words: rule oflaw, ECHR practice, right to afair trial, court specialization, commercial
proceedings, court regulations.



