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TnymMmayeHHs EBPONENCbKOT KOHBEHLT
3 npaB NOANHN Ta OCHOBOMOJTOXXHUX
cB060A4 Yy NpakTunui EBPONENCbLKOro

cyay 3 npas NHOANHN

OnekcaHgp BA3OB,

acnipaHT Kadefpn Mi>KHapOAHOro npaea YKpaiHCbKoro
[lep>KaBHOTO YHIBEPCUMTETY (PiHAHCIB

Ta Mmi>KHapogHoi Toprisni

Y cTaTTi JOCNiAKYHThCA MMTaHHA TNyMayeHHs €BPONEACbKUM CyLO0M 3 NpaB N0 UHY
(mani Tako>k - Cya) €BponericbKoi KOHBEHWIT 3 npas ntoanHu (Aani Tako>k - KoHBeHUuif).
Ha nigcTasi 3gilicHeHoro aHanisy npakTukm €CIJ1 3 4b0ro NUTaHHA HagaHo nponosnyii
LLOA0 BAOCKOHANEHHS YNHHOTO 3aKOHOaBCTBA.

KnouoBi cnoBa: €sponeiicbkuit cyf 3 NpaB MIOAUHW, HOPUCAUKLIA, TAyMadyeHHs
KoHBeHUiT.

BignosigHo [0 3aKOHY YKpaiHu Big 17.07.1997poky Ne 475/97 - BP
«lMpo paTugikayito KoHBEHLIT NPO 3aXUCT npas MOLUHN | OCHOBONMO-
NO>XHux ceob6og 1950 poky, Mepwioro NnpoTOKONYy Ta NpoToKoniB Ne 2,
4, 7Ta 11 no Hei»[2] YKpaiHa MoBHICT BU3HAE Ha CBOIN TepuToOpii
Ait0 cTaTTi 46 KOHBEHLUIT Npo 3aXUCT Mpas JIOAUHM | OCHOBOMOJIO>K -
HMX cB0o604 1950 pOKY LLOAO BU3HAHHS 000B $13KOBOM | 6€3 yKnageHHs
cneuianbHOT yrogn opucamkuii €sponercbKoro cyay 3 npas NOAUHN B
YCIX MUTAaHHAX, WO CTOCYTbhCA T/NyMayeHHs i 3acTocyBaHHA KoH-
BeHUIT[1]. B cTaTTi 17 3aKoHY YKpaiHu Big 23.02.2006p. Ne 3477-1V
«Mpo BUKOHAHHSA pilleHb Ta 3acTOoCyBaHHA NPaKTUKN EBPOMeNnCcLKOro
CyZy 3 npas NMIOAVNHN» 3a3HAYeHO, WO CYyM 3aCTOCOBYIOTb NPUPO3rNALi
cnpas KoHBeHUi0 Ta npakTuKy Cyay SK g>kepeno npasa [2].

TnymadeHHs KoOHBeHUii npo 3axucT wuii BifKpUBalOThL Nepes 3arajbHOK Teopieto

npas MOAUHWN | OCHOBOMNOMOXHUX CBO6GOA
1950 poky Ta NpPOTOKONIB A0 HEl BUCTynae
OZHI€I0 3 0CHOBHMX NOBHOBaXeHb EBpoNeil-
CbKOT0 CyAy, OCKiflbKU/ 3a fIONOMOTroH came
TnymadyeHHs Cygom nonoxeHb €KIM Ta
NMPOTOKONIB O HET PO3KPMBAETLCA 3MICT Ta
06’em npas i cBO6OA NOAUHMN | rpOMafAHU-
Ha, 3aKpinaeHnx y uii KoHseHUii. MpuHLKM-
N1 Ta cnocobu TayMadyeHHs HOPM KOHBEH-
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npaBa HOBi NigXoAu A0 TAYMayeHHS HOpM
npaBa, CNpUATL GiNbL LWNPOKOMY BU3Ha-
YeHHI0 nosnoXeHb KOHBeHLiT, BNAMBalOTb
Ha 3MiHY Kona cy6’eKTiB oqiyiiiHoro Tny-
MayeHHs. 3 ypaxyBaHHAM LbOro po3pobka
nuTaHb TnymadeHHs CynoM KoHBeHUii Ta
NMPOTOKONIB A0 Hel, NpMHUKUNIB i cnocobis

X 34iACHEHHSA MaE BaX/MBe TeopeTuuHe i

NPaKTUYHEe 3HAYEHHA.
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AK BiJOMO, MONOXEHHA CcTaTTi 32 €B-
poneiicbKoi KOHBeHLiT HagaloTb EBponeii-
CbKOMY cyfy npaBo oQiLiiHOro TAyMayeH-
Hf HOPM LbOro MiXXHapoAHO- NPaBOBOro
akTy. Lle € HeBMNagKOBUM, OCKiNlbKW Take
nipHe 3actocyBaHHA €CI1J1 Ta HalioHanb-
HUMW cyfjamu, BiANOBiga€e OCHOBHUM LjiH-
HocTsim €KIJT - 3axucTy npae i cBO60f
NOANHW i TpOMaAAHUHA. Y CBOIA NpakTuli
Cyp 6araTopa3oBO HaronolWyBas, Wo TNy-
MavyeHHA KOHBEHUiT i NPOTOKONIB A0 Hel
Mae BignosigaTn 3arafbHoMy Ayxy KoH-
BEHLIT - NpaBOBOro akTa,- METOK AKOTO0 €
3abe3neyeHHs igeanis Ta LiHHOCTei ge-
MOKpaTU4YHOro cycninbcTBa [AuB.: PiweH-
HAa ECMNy cnpaBi «McCann and Others v.
the United Kingdom» Big 27.09.1995 p.].
Ox. Makbpaiig 3 uboro npuBoAy 3a3Ha-
yae: «€ piy, AKYy Mae 4iTKO YCBIiLOMUTU KO-
XEH, XTO nparHe 3actocyBaTu KOHBeHLilO:
o caMe nuLe 03HaNOMJ/IEHHS 3 TEeKCTOM
nonoXxeHb KoHBeHLii He fae 3moru 36ar-
HYTW BeCb ii ceHC. AJ)Ke MONpu iCHYBaHHS
Pi3HOMAHITHUX MiAX0AiB, 3 AKMX MOXHa
ckopuctatucs, 6epyynucb TIyMauuTu 1opu-
[AVWYHI TEKCTWU, Nulle TOW, WO BigMnoBigae
obpaHomy Cypaom, rapaHTyBaTuMe 3acTo-
CyBaHHSA MOMOXEHb BiANOBIAHO A0 MiXXHa-
poaHMUX 3060B’A3aHb WOA0 3a6e3neyveHHs
BM3HayeHUX y KoHBeHUii npaB i cBob6og.
Migxig Cyay BUSBNSEMO B MOr0 pileHHAX
no cnpa.ax, B3ATUX HUM [0 PO3rnagy, Ta B
yCili Moro npakTuui, WO BHACNILOK LbOro
noctana» [3, c. 761].

Cnig 3asHauuMTu, WO NUTAHHA TayMma-
yeHHst €CTJ1 KoHBeHUiT i npoToKoniB fo
Hel B HayLi Mi>XHApOAHOro npaBa KOPUCTY-
I0TbCA BE/IMKOK yBarow 3 60Ky focnigHu-
KiB cTaTycy Ta gisnbHocTi €CIMJ1. Okpemi
nuTaHHA TaymavyeHHa Cygom €KI1J1 3Ha-
Awnun Bigo6GpaxeHHsA, 30KpeMa, B pobo-
Tax B. beprepa, P. bepxapga, M. B. by-
pomMeHcbkoro, A. I. AmiTpieBa, Mak6palifg
x., M. M. PabiHoBuya, B. O.TymaHOBa,
T. I. Aypaw, O. Xappuca, €. €. ®defuka.
Mpobnemam TnymMayeHHs HOpM KOHBeEH-
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Lit Pagu €Bponun npo 3axWUcCT npas N0 LN-
HW | OCHOBHMX CBO6GOA AAIK MOBHOBAXEH-
HS €Bponelicbkoro cygy 3 npas JHOAUHK
npucesiveHa i KaHAuaaTcbka Auceprauis
K. €. Anicuesnu.

I3 meTol0 3a6e3nevyeHHA e()eKTUBHOIO
Ta AKICHOTo ThymavyeHHsa KoHBeHLUiT i npo-
TOKO/iB 40 Hel EBPONENCbKUM CYA0M PO3-
po6neHa cuctemMa NPUMHLMUNIB, AKY MOXHa
BU3HAYUTM B AKOCTIi CUCTEMU HaNbinbL
3aralbHMX nNpaBua, WO BiANOBIZAKTH
06’eKTy i uinAm KoHBeHUii Ta NpoTOKO-
NniB [0 Hel. 3a3HayeHe BUNIMBAE, 30Kpe-
Ma, i3 piweHHa €CT1J1 y cnpasi «Jassa V.
Switzerland» Big 10.03.1991p., B sikiin Cypg
nigKkpecnus, wWo «06’eKT i uini KoHBeH-
Lii AK 4OroBOpYy NP0 KONEKTUBHI rapaHTii
npas NIOAWHU 3aKNUKaOTh A0 TAyMaudeH-
HSA 1 3aCTOCYBaHHA i1 MONOXEHb 3 ypaxy-
BaHHAM 1 0C06/1MBOr0 XapakTepy i Takum
YMHOM, T BUMOTU BUABUINCA KOHKPETHU-
MW Ta gieBUMU». TTPUHUUNN TNYMaUYEHHS
KoHBeHLiT i NpoTOKONiB A0 Hei, fONoB-
HIOO4YM OAWH OAHOrOo, CKNafjawTb MeB-
Hy cucTtemy. Ha Aymky 6inblwocTi aBTO-
piB cucTemMa MPUHLWUNIB TAyMauyeHH$
KoHBEHLiT BKOYAE TakKi MPUHLMMK, §K:
1) npuHUMN e(EKTUBHOrO TAYyMaYeHHS,;
2) NpUHLMN eBOMKOUIAHOIO TAYMayYeHHS;
3) NpuHUWMN O06’€KTUBHOrO TAYMaYeHHS;
4) npuHumn 3abe3neyvyeHHA MpaBOBOi BU-
3Ha4YeHoCTi; 5) MNpuHUMN aBTOHOMHOCTI
TNyMayeHHA; 6) npuHUMN nponopuiiHoc-
Ti Ta 6anaHcy iHTepeciB; 7) mpuHUMN 3a-
6e3neyeHHsa cBO60OAN HaLiOHAaNbHOro pPo3-
cyay [4, c. 113; 5].

34iCHIOIYM  TNyMayeHHs BignoBig-
HUX NofoXeHb EKIMJ1 cTOCOBHO 06CTaBUH
KOHKpeTHOT cnpasu, Cya npu 3acTOCyBaH-
Hi KOHBEHLUIT Npo 3axUCT npaB NOAUHKN i
OCHOBOMOJIOXXHUX CBO6OA Ta MPOTOKONIB
[0 Hel, 3aCTOCOBYIOUM NMpU LbOMY Bignpa-
LUbOBaHi HWM NpaBOBi CTaHAapTW, Kepy-
€ETbCA TakKMMMW npaBunaMmu, AK: 3aranbHi
npaBufia TNyMayeHHs HOPM npasa; npa-
BMNa TAYMauyeHHS HOPM MDKHApOAHUX
[OroBopiB, AKi 3HaNW AN BifO6pPaXKeHHS y
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BifeHCbKil KOHBEHLIT Npo npaBo MiXHa-
pogHux gorosopis [6]; BianpauboBaHi Cy-
JOM cneuianbHi APUHLUNKW TAyMayeHHA
KoHBeHUiT i NpoTOKONIB A0 Hel, a Takox
(y neBHMx Bunagkax) iHWi Mi>XKHapoOgHO-
npaBoOBi aKTW 3 NpaB IOAMHU Ta NPaKTUKY
X TAYMayeHHsS MDKHApOAHUMU CY[OBUMMU
opraHamMu Ta 3aKOHOAaBCTBOM BifMoOBiA-
HOT AepXaBu, AK npaBuno, Bignosigaya y
cnpaBi. Tak, y piweHHi y cnpasi «Colder v.
the United Kingdom» Big 21.02.1975 p. Cya
aprymMeHTyBaB Heo6XigHICTb BUKOPUCTaH-
HA BUMOT cTaTTeil 31-33 BigeHCbKOT KOH-
BEHL,iT Npo NpaBO Mi>XKHapOAHWX 4OrOBOPIB
1969 poky, x04ya BOHA Ha MOMEHT pO3rnf-
Ay cnpaBu He Habyna YMHHOCTI. Ane us
KOHBEHLIA MicTMna npaBuna TAyMayeH-
HA, NPUAHATI B MDKHapofHOMY npasi. Y
piweHHsax y cnpasi «Loizidou v. Turkey»
Bif 18.12.1996 p. Ta y cnpasi «Al-Adsani
v. the United Kingdom» Big 21.11.2001 p.
Cypj 3a3HauuB, WO BiH Mae 6paty [0 yBaru
6yfb-AKi AOpeyYHi nmpaBuna MiXHapoHO-
ro npasa Ta BM3HayaTW BignNoOBiganbHICTb
LepXaBun 3rifHO 3 KepiBHUMU NpuUHLMNa-
MU MiDKHApOAHOro npa.a, 3BaXawuu, of-
Hak, Ha oco6nmnBuin xapakTep KoOHBeHUIT
K LOTOBOPY 3 Npas NOAUHN.

Cnig 3azHauuTuW, WO HauioHanbHe 3a-
KOHOJaBCTBO KpaiH ans CyAay He € BU3Ha-
YyanbHUM. MNpun po3rnsagi KOHKPeTHOT cnpa-
BW nNpaBoBi cTaHgapTu €ECIMJ1 MOXYTb
He cniBnNagat¥ 3 MOJIOXKEHHAMU 3aKOHO-
[LaBCcTBa fepXaB-yvyacHuub KoHBeHUiT. Y
TaKMX BuNagKax Taki [Aep>XaBu MOBUHHI
34IACHIOBATM 3ax0fu LWOAO0 MPUBELEHHS
HalioHanbHOro 3aKoHOZaBCTBa Ta Cyfo-
BOT NpakTWKW Yy BigNOBIAHICTb 3 BUMOra-
mun KoHBeHLiT Ta npakTtukotw €CIJ/1. B
YyacTuHI Nepwiii ctatTi 1 3aKOHY YKpaiHu
Big 17 nunHs 1997 poky Ne 475/ 97 - BP
«[Mpo patudikayito KoHBeHLIT npo 3axuct
npas NMOAUHWU | OCHOBOMONOXHUX CB0O60S
1950 poky, MepLioro NnpoToKony Ta NpoTo-
Konis Ne 2,4,7 Ta 11 A0 HeT» 3a3Ha4YeHO, L0
YKpaiHa NOBHICTI0 BU3HAE Ha CBOIli Tepu-
TOpIT Aito cTaTTi 46 KOHBeHUIiT Npo 3axucT
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npas NMOAUHWU | OCHOBOMONOXHUX CBO6OS
1950 poKy Wo040 BU3HaHHA 060B’A3KOBOO
i 6e3 YKNageHHA cneuianbHOT yrogm ropuc-
OVKLiT €EBponelicbKoro cyay 3 npas N0 AU-
HW B YCIX NUTaHHAX, WO CTOCYOTLCA TNY-
MayeHHA i 3acTocyBaHHA KoHBeHUiT [7].
Takum 4YMHOM, Y KpaiHO B3ATO Ha cebe
3060B’A3aHHA WO040 LOTPUMaHHA i 3a-
XMCTY npaB i cB060OS MOLVHN B PO3YMIiH-
Hi IX TAymMadyeHHs €BPOMNeNCbKUM CyaoM.
BignosigHo ao cTtaTtTi 17 3aKoHy YKpaiHu
«[1p0 BMKOHaHHA pilleHb Ta 3aCTOCYBaH-
HA NpaKTUKM €BPONENCcbLKOro cyay 3 npas
NOAUHWU» CYAMN 3aCTOCOBYIOTh NPU PO3rNs-
fi cnpaB KoHBeHUito Ta npakTuky Cyay K
oxepeno npasa [2].

Bu3HauyeHHa npuHUMny edeKTUBHOrO
TAaymayeHHs KoHBeHUiT BUNAnBae 3 nNono-
XeHb Mpeambynu KoHBeHLii. 3a3HavyeHun i
npuHLKn 3actocoByBasca CyfoM B Pi3HUX
Kateropisix cnpaB (W00 e(eKTUBHOCTI
BMKOHAHHS 000B’A3KiB [epXaBolo, LLoA0
e(YeKTMBHOCTI NPaBoBOT 4ONOMOrY TOLLO).
Y piweHHi y cnpasi «Artico v. ltaly»
1980 p. Cyg 3a3HauuB, WO KOHBEHLis ra-
paHTYE He TEOPETUYHI Ta iN030pHI Npasa,
a npa.a, fKi MatoTb NPaKTUYHWIA BNAUB i €
eheKTUBHUMMN.

CTOCOBHO  MpUHUMNY  €eBOMOLiiHOrO
TnymaveHHs KouseHyii €ECIMJT B pileHHi
y cnpaBi «Tyrerv.the United Kingdom» Big
25.04.1978 p. 3a3HauyumB, Wo KoHBeHUis €
«KWUBUM IHCTPYMEHTOM», AKWUIA NOBUHEH
TAYMAYnUTUCA Yy CBITNI YMOB CbOrOAEHHS,
a TaKoX BiAMOBIAHO L0 NOHATbL, AKi NaHy-
HOTb Y Hawi AHi B JeEMOKpPaTUYHUX CyCNifb-
cTBax. BkasaHuii mpvHUMN XapakTepusye
OWHaMi3M npaBoBUX nosuuin Cyay npu
TnymayeHHi Hopm E€KIMJ. Cnig matn Ha
yBasi, WO 3aCTOCYBaHHA LbOr0 MNPUHLWU-
ny Mae Y4iTKO BM3Ha4yeHi mMexi. B pilleHHi
€CMNN y cnpasi «Johnston and Others v.
Ireland» Big 18.12. 1986 p. 6yno 3a3Ha-
YyeHo, wo Cyfj He MOXe BUBECTU 3 HOPMU
KoHBeHLiT «npaBo, AKe He 6YN0 BK/IIOYEHO
B TEKCT paHiwe». B piweHHi Cyay y cnpasi
«Loizidou v. Turkey» Big 18.12.1996 p. 3a-
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3HayaeTbCA, WO KOHBEHLiIA NOBUHHA TNY-
MaunTUCH HACTINbKU LUMPOKO, HacKifbKu
Le fO03BOMIAE 3p06UTN KoOMMeTeHUis Cyny
Ta uini KoHBeHUii, OCKiNbKW nuiie B TaKo-
My pas3i MOXKHa 3abe3neuynTu peanbHUii Ta
eeKTUBHUIA 3axUCT npas i cBobog noau-
HW, WO rapaHTyoTbca KoHBeHUiew i npo-
TOKO/laMu [0 Hel, BiANOBIiAHO 40 Cy4YacHUX
YMOB XWUTTA CYyCMiNbCTBA.

MpuHUMN 06’€KTUBHOIO  T/IyMaueH-
HA KoHBeHUiT 03Havae, wo Cya 3giicHioe
TAyMadeHHA TI HOpM BigNOBI4HO A0 Ui-
neii  KoHBeHUil 3 ypaxyBaHHsfM o06cTa-
BWH KOHKpeTHOT cnpaBun. Cya y pilleHHi y
cnpasi «Golderv. the United Kingdom» Big
21.02.1975 p. nigkpecnus, wo KOHBeH-
Lif MOBMHHA TAymMauynTuca 06’eKTUBHO, a
He TakK, K Tl MOFIM PO3YyMiTU CTOPOHM Ha
MOMeHT patudikauii KoHseHuii- Cnig 3a-
3HAUYUTK, WO 06’€KTUBHICTb and Cyay He
BMCTynae abCcoONOTHOI KaTeropieto Ta He
BUKOYAE 3MiHM NpaBoBOi no3uuyii €CMJ
y NeBHMUX BUNajKax.

Po3kpuBatoum 0co6AMBOCTI 3acToCy-
BaHHA nNpuHUuny 3abe3neyeHHA NpasoBOl
BM3HAUYEHOCTI Npu ThaymadeHHi KoHBeHUiT,
€CIMN B piweHHi y cnpaBi «Rees v. the
United Kingdom» Big 17.10.1986 p. 3a-
3HauuB, W0 B iHTepecax NpaBoOBOT BU3Ha-
YeHOCTi Ta perynsapHoro po3BuTKy npeLe-
[JeHTHOro npasa BignoBigHO Ao KoHBeHUIT
BiH y OiNnblWIOCTi BMNAAKIB AOTPUMYETHCS
npasuna npeuefeHTy, WO Aae WOMY 3MO-
ry 3sabesneuymTy peanisayito npuHuuny
npaBoBOi PiBHOCTI BCiX nepej 3aKOHOM i
CyaoMm.

MpuHUMN aBTOHOMHOCTI T/AyMaueH-
HA KOHBeHUIT Bupiwye npobnemy 3Ha-
XOMXKEHHA E€AMHUX Nigxofis cepes Aep-
KaB-yvyacHuub KOHBEHUiIT 3 pisHUMMK
NpaBoOBMMK CUCTEMaMM B PO3YMiHHI 11 no-
NOXeHb, afe TepMiHW, MOHATTH, WO BU-
KopucTtoBytTbcs B €EKIIT, MOXYTb matu
Pi3HWIA 3MICT Yy Pi3HUX MpPaBOBUX CuUCTe-
max. Hanpuknag, y piweHHi Cygyy cnpasi
«Engel and Others v. the Netherlands» Big
08.06.1976 p. 06BMHYBAYEHHSA Y BUMHEHHI
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AVCUMNNTHAPHOIO NOPYLIEHHS, K Le Mano
MicLue B HaliOHanbHIW npaBoBili cucTemi,
6yno ksanigikoBaHe AK «KpPUMiHanbHe
06BMHYBaYyeHHS». TOMY B pe3ynbTaTi iH-
TepnpeTauii Cygom nonoxeHo KoHBeHUil
3apas3 cpopmoBaHa LifnicHa cucTtemMa aBToO-
HOMHMX NOHATL i3 TX cneundiyHUM BU3Ha-
YeHHsIM: «MpaBa Ta 060B™3KW LUBIILHOTO
XapakTepy», «Cyf», «MaliHO», «0cobucTe
XUTTA», «CiMeliHe XXUTTA» TOLLO.

Ak Bigomo, E€KIJ1 pgonyckae MOX-
NUBICTb O6GMEXeHHs aepXaBaMy MNEBHUX
npae i cBob6og oci6, ski nepebyBatoTb Mif
X lopucamkuieto. 3 ypaxyBaHHAM MNPUH-
LUNy CyBepeHiTeTy xapakTep i CTymiHb
Takux 06MexXeHb Li AepXaBu BU3HAYAKOTh
camocTiiiHo. Ane Cy Mae NOBHOBaXKeHH$
OUiHIOBaTU TaKi 0OMeXeHHS Ha npegMeT iX
BiANOBiAHOCTI BUMOram KoOHBeHLUil, MpuH-
uuny nponopuiHocTi Ta 6anaHcy iHTep-
eciB. 3MIiCT NpuHLMNY NnponopuiliHocTi Ta
6anaHcy iHTepeciB npu TaymaveHHi KoH-
BeHLiT po3kpmBaeTbca CyaoM Yy pilleHHI Y
cnpaei «National Union of Belgian Police
v. Belgium» Big 27.10.1975 p., B AKOMY 3a-
3HayaeTbCH, WO BIAMIHHOCTI Yy CTaB/IeHHI
[0 0CO6U NOBMHHI MaTW 06’€KTUBHE I po-
3yMHe BUNpaBAaHHA, TOMY CAif 3BaXUTK
Ha MeTy N KOHKpeTHYy Mpupofy 3axofis
o6MmexXeHHs, 6epyyn 40 yBaru LOMiHYKOUi B
LeMOKpaTUYHOMY CyCcninbCTBI NPUHLUNN.
MeTpo PabiHOBMY 3a3HauvaE, WO pi3HMLA B
3aCTOCYBaHHi KOHBEHLiAHWX NpaB MOBWH-
Ha MaTW He NnwWe NeriTUMHY MeTy, ane i
NPOMOpLiiHMA 3B'A30K MiX 3aCTOCOBAHU-
MM 3axofamu Ta ix meTot [8, c. 26-27).

Buxogaun i3 cyb6cugiapHoi  poni
€CIJ1, nopiBHAHO 3 ponnA npegcTas-
HUKIB AepXXaBuW B 3aXWUCTi KOHBEHLiAHUX
npas, NpuHUKN 3a6e3neveHHs NeBHOT cBOGO-
[V HauioHanbHOro po3cyAy nNpu TAyMayeHHi
KonBeHuii Bumarae Big Cyay K HagHauyio-
HaNbHOr0 OpraHy B KOXHOMY KOHKPeTHO-
My Bunafky 060B’A3KOBO BPaxoBYyBaTu K
3akpinneHi B8 €KIMJ1 ctaHgapTu B ranysi
npaB NHOANHW, TaK | KOHKPETHI 06CTaBMHN
B KOHKPEeTHI aepxxaBi, 3a AKMX Bigbynocs
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NOpYyLeHHA MpaB NOANHKU, & TaKoX eKo-
HOMIYHIi, NONITUYHI, coLianbHi, KYNbTYpHI
Ta iHWIi 0co6aMBOCTI KpaiHW, AKOT cToCy-
€TbCA BignosigHa cnpaBa. 3 ypaxyBaHHAM
cy6cugiapHoi poni €CIIJT y NOpPiBHAHHI
3 HauioHaNbHMMMK NpaBOBMMWU CUCTEMa-
MW 3a3HaYeHWU NPUHUUN BU3HAYAE MEBHI
MeXi cB060M PO3CYAY AepXKaB-y4yacHULb,
OCKiflbKM 060BA30K TAYyMaynuTy Ta 3acTo-
cosyBatu Hopmu KoOHBeHUIiT noknagaeTb-
cA nepefyciM Ha BiANOBIAHI HauioHanbHI
opraHu.

BaxnuBmMM y pO3BUTKY 3a3Ha4yeHoro
npuHUuMny crtano nignucaHHa B CTpac-
6yp3i 2 )x0BTHA 2013 poKy ypsigamu gep-
XaB-uneHis Pagn €sponun  TlpoToKONy
Noe 16 no KOHBEHLIT Npo 3aXUcT npaB Nto-
OVHW 1 OCHOBOMONOXHWUX CBO6GOA LWL0OA0
po3LWMpPEHHA KOMNEeTeHLiT EBponeicbKoro
CYAY CTOCOBHO HaflaHHA KOHCY/IbTaTUBHUX
BMCHOBKIB i3 MPUHLWNOBUX MWUTaHb, LWO
CTOCYIOTbCA TlyMayeHHA abo 3acTOCyBaH-
HS npas i cB060[, BU3HAYeHUX Yy KOHBEH-
LiT Ta NpoTOKONax A0 Hei, 3a 3BEPHEHHAM
BUWMX cyfiB BUCOKMX [JOFOBIPHUX CTO-
piH. BignoBigHO A0 4YacTMHW Apyroi cTaT-
Ti 1 yboro MpoTOKONY TaKi Cyan MOXYTb
nofaBaTu KAOMNOTAHHA NPO HajaHHSA KOH-
CYyNbTaTUBHOTO BWUCHOBKY /ulle B KOH-
TEKCTI CnpaBu, KA 3HAXOAUTbLCHA Ha Moro
posrnsagi. Beaxaemo, Wwo YkKpaiHa npu pa-
Tudikayii 3a3HayeHoro NMpoTokony Ta Ha-
[JaHHi BignoBigHOT aeknapauii eHepanb-
HOMY cekpeTapeBi Pagu €Bponu NoBWHHA
BM3HAYMUTKM, WO Nig Ai0 MOMOXEHb CTaTTi
1 MMpoTokony nignagatTb BepxoBHUi
Cyn YkpaiHu, Buwunini agMiHicTpaTUBHWIA
CYA YKpaiHu Ta iHWi BMWi cneyianizoBaHi
Cyau fepxasu.

Y Teopil MKHapoOAHOro npaBa NWUTaH-
HA NpUMHUMUNIB TnymavyeHHs KoHBeHUil
6e3nocepeAHbO MNOB’A3aHi 3i cnocobamu
TNYMayeHHs, Mig AKUMWU CchAig  po3yMmiTu
crneyianbHi npuiiomy Ta 3acobm NisHaHHSA
3micTy Hopm EKTI1J/1. B sSiKoCTi 3arafibHo-
BM3HAYeHUX cnocobiB TAyMayeHHA BU-
CTynawTb NIHFBICTUYHUIA, CUCTEMHUIA Ta
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iCTOPMYHWIA. B Teopii icHYlOTb TaKoX Npo-
no3myii Woao [AOUiNbHOCTI BM3HAYEHHS
e n Takmx cnocobis, AK NOrivyHWi, cne-
LianbHO-IOPUANYHUIA, WiNbOBUNA, GYHK-
LioHaNbHWIA, eBOMKOLIAHUA Ta AMHaMiu-
HWIA, AKI He NigTPUMYIOTbCA OiNbLWICTHO
pocnigHukis [9, c. 120-133].

3a 4OMOMOroH NIHIBICTUYHOIO TayMa-
YeHHS 34INCHIOETLCA FpaMaTUKO- CUHTAK-
CUYHUIA aHani3 TekcTy KOHBeHLUii, AKuWi
TAYMaunTbCq, BCTAHOB/OETLCS  MOBHeE
BM3HAYEHHS BXWUTUX Y HbOMY TepMiHiB Ta
TX B3aEMO3B’A30K. Tak, y pilleHHi y cnpa-
Bi «Lithgov V. the United Kingdom» Big
08.07.1986 p. €CI1J1 gaB TAymMaveHHs no-
HATTIO «3aranbHi NPUHLUNN MDKHAPOAHO-
ro npaea», AKe BM3Ha4vyeHo B cTatTi 1 lpo-
Tokony Ne 1 00 €BponencbKoi KOHBEHUIT.
BaxnMBo 0CO6AMBICTIO NMIHIBICTUYHOTO
TNyMayeHHs M0MoXeHb KOHBeHUIiT € Ha-
ABHICTb 11 aHrNilicbKOTo Ta hpaHLy3bKOro
aBTEHTUYHMX TEKCTIB, AKi xo4ya N MawTb
BMCOKWUI CTynNiHb BiANOBIAHOCTI, He € ab6-
COMOTHO TOTOXHUMM, WO 6YN0 BCTAHOB-
NeHo €BponericbKUM cyfoMm nig 4vac Tny-
MauyeHHs i 3aCTOCYBaHHA OKpPeMuX cTaTel
EKIMJI. Tak, y piweHHi y cnpasi «Brogan
and Others v. the United Kingdom» Big
29.11.1988 p. €BponencbKuUiAi cys BCTaHO-
BMB PO36iIXKHICTb aHrNilicbKOro Ta paH-
LY3bKOr0 TEKCTiB NPU BU3HAYeHHI TepMmi-
HY «HeranHo» B YaCTMHax APYyroi i TpeTbol
cTaTtTi 5 €Bponencbkoi KOHBEHLiT (B aH-
rNiNncbKOMY TeKCTi B 060X 4YacTMHaxX BU-
KOpuUcTaHo cnoBo «promptly» - HeraiiHo,
TOAI AK Y (hpaHLy3bKOMY TeKCTi B YaCTUHI
Apyriin BkasyeTbcst «le plus court délai» -
Yy HaiKOpPOTWMWIA TEPMiH, a B YaCTUHI Tpe-
Ti - «aussitdt» - HeraitHo. lMpu Tayma-
YeHHi TepMmiHy «HeraiHo» Cyp 3a3HauuB,
1o 060B™ 30K HEraHOro NMPUMNPOBaLXKeH-
HS 0Cco6W A0 CyAoBOT iHCTaHUil, Bupaxe-
HUIA aHrNiicbKUM CcnoBOoM «promptly» i
hpaHUy3bKUM CNOBOM «aussitbt» ABHO
Bifpi3HAETHLCA Bif MEHL CyBOPOi BUMOTHU
NYHKTY APYroro 4acTUHW TpeTboTl cTaTTi 5
WoA0 MpaBa Ha CyfoBUIA po3rnsag «ynpo-
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[OBX PO3YMHOro CTPOKYy» («reasonable
time» / «délai reisonnable») i HaBiTb Bif
BMMOIM BCTAHOB/MIEHHA 3aKOHHOCTI «6e3
3BonikaHHA» («speedily a bref délai»), Aka
MIiCTUTbLCA B YaCTUHI YeTBepTin cTaTTi 5.
AHanisz npaktukn €CT1J1 3acBiguye, LWo
Cyf 3 ypaxyBaHHAM BifMOBIAHOCTI NOHAT-
TA, AKe NigNArae TAymayeHHIo, npeamety i
uinam €KIMJ Hagae nepeBary aHrnincbKo-
My ab0o paHUY3bKOMY TeKCTy KOHBEHLUIT.

3 ypaxyBaHHAM iCTOpUYHOro cnocoby
TAyMayeHHa 3AIACHIOETLCA 3CYBaHHS
3MicTy HopMn KoHBeHUiT abo npoTokonis
[0 HEl WASXOM 3BEPHEHHSA L0 ICTOPUUYHUX
yMoB ii hopmyBaHHA. AnekceeB C. C. Ha-
3BaB Ue «IiCTOPUKO-MONITUYHUM Tayma-
YeHHAM». Tak, Yy pilleHHiy cnpasi «James
and Others Lithgov v. the United Kingdom »
Big 21.02.1986 p. Cya He norogmecs 3 no-
3ULIEI0 3afBHUKIB LWOA0 MOPYLIEHHA TX
npasa BNacHoOCTI 3 ypaxyBaHHAM «[ligro-
TOBUMX [OKYyMeHTiB» EKIJT («Travaux
préparatoires») sk A0AaTKOBOro 3acoby
TAYMayeHHs 3rigHo ctaTTi 32 BigeHCbKOI
KOHBEHLIT Npo npaBo MiXHapogHWX [AO-
rosopie 1969 poky [61 Pa3om i3 uyum cnig
3a3HaunTtu, wo €CTI1J1, BUKOPUCTOBYHO UM
iCTOPUYHMIA cnocib ThyMadyeHHS B AKOCTI
[0[aTKOBOro aprymeHTy CBOEl MpaBoOBOT
no3unLii, MOXe He BpaxoByBaTW MeBHI 0Oro
«HafgbaHHA», aprymMeHTyluu, Wo 3MmicT
[LeAKUX MOHATb, WO BUKOPUCTOBYHTLCS,
i3 4acoOM «iCTOTHO 3MiHMBCA» abo NpaBoOBi
npunucu He BiANOBIJAIOTb «yMOBaM CbO-
rOAeHHs».

BukopucTaHHA E€BpPOMNENCbKUM CyA0oM
CUCTEMHOr0 TAyMayeHHA OKPeMUX NOSo-
XeHb E€KT1J1 34iACHIOETLCS B KOHTEKCTI
iHWKX Ti N0NoXeHb abo MOMOXeHb NPOTO-
KOMIB [0 Hel, 3 ypaxyBaHHAM iHLWNX MiX-
HapogHMX forosopiB Ta/abo mnonepegHix
piweHb Cygay Ta/abo [OKYMEHTIB MiX-
HapofHuUX opraHisauiii (KomiteTy 3 npas
noguHm OOH, Komicapa 3 npas n0guHK
Pagn €ponu, €BponeiicbKoro KomiTeTty 3
nUTaHb 3anob6iraHHA KaTyBaHHAM 4u He-
NIOACLKOMY ab0 TakoMy, WO MNPUHUXYE
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FgHICTb, MOBOMXXEHHIDO YW TMOKapaHHI
TOWO) Ta/abo BHYTPIWHLOrO 3aKOHOAAB-
CTBa [JepxaB-uneHis Pagu €sponu. Tak,
Hanpuknag, y pilleHHiy cnpasi «Romashov
v. Ukraine» Big 27.07.2004 p. €sponeli-
CbKWIA CyA 3 METOI BCTAHOB/IEHHA 3Mic-
TY MNOHATTA «CyA» 3acTocyBaB BfacHe
piweHHs B nonepefHiii cnpasi «Hornshy
V. Greece» Big 19.03.1997 p. A B pilleH-
Hi y cnpaBi «Hirst v. the United Kingdom
(Ne 2)» Big 06.10.2005 p. Cyg aHanisyBas
3aKOHOLABCTBO 42 [epxaB-yneHiBs Pagu
€BpONMN Ha HafABHICTb YN BIACYTHICTb Mmpa-
Ba ronocy B ocib, 3acyfXeHux Ao nosbas-
NeHHA BONI.

PesynbTatoMm TnymauveHHs €Bponei-
CbKUM CyZOM 3 npaB NoANHU KOHBeHLUiT
Mpo 3aXMCT Mpas IIOANHN | OCHOBOMOMOX-
HUX CBO6GOA Ta NPOTOKONIB A0 Hel € cucte-
Ma npaBoOBUX CTaHAapTIB, BUPOONEHUX €B-
ponencbKUM CYAOM CTOCOBHO KOHKPETHUX
npas i cBo6of, rapaHToBaHWX KOHBEH-
uieto i NpoTokonamm [0 Hei, CKNafgoBUM
€NeMeHTOM fKOT BUCTYNalTb aBTOHOMHI
NnpaBoBi MOHATTA Ta BU3HauyeHHA. lMpaso-
BUMMW CTaHjapTamyu €Bponeiicbkoro cypy
B LbOMY BMNaAKy € 3arajibHi HOPMaTUBHI
npasmna, AKi CKnanuca B pe3ynbTaTi Tay-
MayeHHa Cygpom €E€KT1J/1 Ta npoTokonis
[0 Hel I nigTBepakeHi 6araTopa3oBuM
3aCTOCYBaHHAM nNif 4ac posrnagy €spo-
NMencbKUM CyOM CKapr Wojo nopyLeHHs
npas i cB0OOfA, rapaHTOBaHMX KOHBEHL i€
Ta NpoTOKONamMmu Ao Herl.

OcobnuBicTio npasBoiHTepnpeTauiiHol
pgisnoHocTi Cypy € Te, wWo 17 pesynbtatu
MICTATbCA B 30BHILLHIN HOPUANYHIA dopMi
NMpaB03acTOCOBYOro akTa - pileHHi Cyay,
AKUIA Mae NOABIHY HOPUANYHY MPUPOAY:
NpaB0O3aCTOCOBHY Ta nNpaBOiHTepnpeTa-
WiiHy. Y npoueci 34iliCHEHHS npaBo3ac-
TOCOBYOT [LifANILHOCTI, KA MaeE, AK Hamu
3a3Havanocs paHiwe, Aekinbka cTagii,
30Kpema I 3’'acyBaHs BigNOBIAHOT HOPMU
KoHBeHUiT Ta Ti 3aCTOCYyBaHHA [0 KOH-
KpPeTHOT XXUTTEBOT cuTyaL,ii, BiAOyBaeThCA
i TnymayeHHsa BignosigHoi Hopmn €K,
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MuTaHHA NPO PUANYHY NPUPOLY PilleHb
Cyfy, B AKUX 34INCHIOETLCA TAYMAYeHH$
BignosigHoi Hopmu KoHBeHUii abo npo-
TOKOMIB [0 Hel, € HANGINbLW AUCKYCIHHUM
B HOPUANYHIN Hayli, WO NOBM3aHO 4K 3i
cneundiyHmum crtatycom €CIJ, Tak i 3
0CO6/NMBOCTAMU MPaBOBUX CUCTEM [fep-
XaB-4yneHiB Pagn €Bponu, aKi NOESHYIOTb
KOHTUHEHTaNbHUA Ta aHrN0-CaKCOHCbKWUIA
TN nNpaBoBOT cucTemMu. Mpu TaymMayeHHi
HopMm KoHBeHUii Cyf He CTBOPIOE HOBUX
HOpM npaBa, BiH NMWe KOHKpeTusye abo
pPO3’ACHIOE O3HAKW Ta 3MIiCT BigNOBIAHOIO
IOPUAMNYHOTO MOHATTA, AKE MICTUTHLCA B
HOpMi KOHBeHLil.

Taki NpaB03acTOCOBYi aKTW MakTb yCi
03HaKW iHTepnpeTauiiHO-NPaBOBUX aKTiB.
Mo-nepuwe, piweHHa Cyay € OPUANYHUM
aKTOM KOMMETEHTHOr0 (YMOBHOBAXEHOTO0)
cyb6’ekTa - Cypay, KOMNETeHLis AKOro Bu-
3HayeHa cT. 32 KoHBeHUil. luwe Cypn mae
NOBHOBaXXEHHA 3AiACHIOBATM oOQiLiiiHe
TnymadyeHHs KoHBeHUii. Mo-gpyre, pieH-
HA Cygy € dopmanbHO 060BA3KOBUMMU
ANa BCiX Cy6’ekTiB, MalOTb BAagHWMA xa-
pakTep i 3a6e3sneuytoTbcd KomiTeTom
MiHicTpis Pagu €sponu. [Mo-TpeTe, pi-
weHHa Cyay MIicTUTb npasuia Po3yMiH-
HA 3MicTy HOpM KOHBeHLUil, AKi € f0BONI
abCTPaKTHUMMN Ta KOHKPETU3YHTbCA Ye-
pe3 ix TnymadyeHHa Cypom. [Mo-ueTBepTe,
piweHHa Cyay mawTb npamy f[ilo Ta
MUCbMOBY HOPUANYHY (HDOPMY BUPaXKEHHS.
Mo-n’aTe, piweHHd Cyfy MIiCTUTbL iHAWBI-
fyanbHe opmanbHO 060B’A3KOBE NpaBu-
N0 MOBEIHKMW, AKE MONArae B HaABHOCTI
Ynm BiACYTHOCTI nopylweHHs KoHBeHUil
i, 3a/leXXHO Bif HacNifKiB, NpU3HaYeHHS
cnpasegnueoi catucdakyii. Aygaw T. I
3a3Hayvae, Lo HasABHICTb NMPaBua PO3YMiH-
HA HOpM KOHBeHLiT y nNpaBo3acToCOBYUX
aKkTax - piweHHax Cyfy 3acBifuye, Wo Ui
npaB0o3acToOCOBYI aKTW MICTATb odiyinHe
KasyanbHe TnymavyeHHA Hopm KoHBeHUil
040 KOHKPEeTHOT cnpasu, AKa po3rng-
paeTbca Cygom. BogHouvac 3060B’A3aHHA
fLep>aB-yyacHuub KOHBEHLIT Wo0 BXUT-
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TA 3ax0fiB 3arasibHOro Xxapakrepy, To6TO
3axofiB Ans 3anob6iraHHa B MaibyTHbO-
MYy HOBMM nopyweHHAM KoHBeHLiT, no-
fi6HUM po Tux, aki Cyf KOHCcTaTyBas Y
CBOEMY pilleHHI, CTBOPIOE CUTYaALit0, KONK
oiyiiHe KasyanbHe TNYMayeHHS HOPM
KoHBeHUiT, 060B’13K0OBe 4151 CTOPiH KOH-
KpeTHOT cnpaBu, cTae HeoiyinHUM Hop-
MaTUBHUM TnyMadyeHHAM KoHBeHUii gna
fep>aBu-Bignosifaya y cnpasi npu supi-
WeHHI NofibHMX cnpaB Ha HalioHaNbHOMY
piBHi, Mpu 3acToCyBaHHI NpakTukn Cyay
iHWUMK aepxaBamu-yyacHuusMu KoH-
BEHLiT, a TAKOX 415 nofanbloi NpakTUKK
TNIyMayeHHs Ta 3actocyBaHHA KoOHBeHUil
camoro Cyay [10, c. 108].

BaxnuBo 3aszHaunTu, WO €EBponei-
CbKWI Cy4 Npu TAyMadeHHi NeBHOro no-
HATTA, fKe MicTuTbea B EKIJ, B cuny
06’€KTUBHUX NPUYUH, 0OYMOBAEHUX MepLL
3a BCe pPiBHEM pPO3BUTKY cCycninbcTBa Ha
NMeBHOMY IiCTOPUYHOMY eTani, He MOXe
BCTAHOBUTM YCi O3HAKM TakOro NOHATTA,
Ha WO HeoAHOpPa3oBO BKasysaB caM Cyf.
3a3HayeHi 03HaKuW MOXYTb 3MiHIOBaTHCA.
Tak, Ha No4YaTKOBOMY eTani CBOEi fifnb-
HOCTi €BpONeiCcCbKNin cyd Npu TAyMadeHHi
MOHATTA «MpaBa Ta 060B’A3KN LUBIIBHOTO
XapakTepy» 3a3Hauas, L0 OCHOBHOI O3Ha-
KOK LbOro NOHATTA € NPUBATHONPABOBUIA
XapakTep BifHOCWMH, TO 3rogom LS 03Ha-
Ka nepectana 6yTun BuM3HauvanbHoW. Lle €
nigTBepAXXeHHAM Toro, wo KoHBeHUis €
XXMWUBUM [HCTPYMEHTOM 3aXWCTy MpaB Nt0-
AVHW, 9KWIA NOCTINHO po3BMBaEThLCA. Mpu
TnymayeHHi Hopm KoHBeHUii Cyp vacto
po6uTb MocunaHHA Ha NpaBoBi MNO3UUili,
AKi HUM GyNn 3a3HauveHi B NonepegHix pi-
WeHHAX. Y Takux Bunagkax €CIJ1 moxe
BXWBAaTU Taki cNoBOCNONYYeHHS, K «Cya
Harafye, Wo BiH 3aBXAan...», «Cyp noBToO-
ptoe...», «Cyf HeofHOPa30BO 3a3HayaB Yy
CBOII npakTuui, wo...» «Cya HeofHOpaso-
BO 3a3HauaB Yy MnonepefHix cnpasax, LO...»
Ta iHWIi NodibHi KOHCTPYKUIil, AKi 3Haxo-
[0ATb Bifo6paXKeHHs, AK NpaBuno, B MOTU-
BYBa/bHIil YaCTWHI BiNOBIAHOTO pilleHHA
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ecnin.

TymaHoB B. A, roBops4un npo npasoBi
No3nNLIT SK NEBHUI «NpPaBOBUA IHCTPYMEH-
Tapiii» Ta ix 3Ha4YeHHs B giansHocTi €CMJI
Yy MNOPIBHAHHI i3 CYAOBUMM pilleHHAMMU,
3BepTac yBary Ha LiHHICTb NpaBoOBUX NO3W-
Uil 3 TOUKM 30pY HAYyKW Ta NPakTUKK cyfo-
BOI fifiIbHOCTI, OCKiNbKW B PilLEeHHAX MOXe
OyTu AekinbkKa NnpaBoBUX NO3MLilA, a CUTY-
auito 4ocnifXeHo Ha npeaMeT MOpYyLLEHHS
KinbKox cTaTeir KoHBeHUil, Tofi K aHa-
NOTIYHOT CrpaBy MOXe CTOCyBaTuCA fuLle
yacTuHa MOMepeaHbLOro pilleHHA, fuLe
feski npasosi no3uuii [11, c. 107]. Okpe-
Mi aBTOpWM NPOMOHYITh LWOAO NPAKTUKK
€CIN, 30kpema, npu TAymayeHHi KoH-
BEHLIT Ta NPOTOKO/IB A0 HEel, nopag i3 no-
HATTAM «MpaBoOBi MO3ULiT» 3aCTOCOBYBATH
MOHATTA «MPaBOMonoXeHHa» [12, c. 9]. Ha
Hawy AyMKY, cAif NOroAnTUCh i3 MO3ULLiE0
TUX aBTOPIB, AKMM BUAAETHLCH, WO B HaBe-
[eHOMY 3HauYeHHi MOHATTS «NpaBoOMNono-
XEeHHs» Ta «npaBoBi No3uLii» 36iral0Tbes
3a 3MIiCTOM, a pO3MeX0BYyBaTK iX HEMAE No-
Tpebu. Agxe B piweHHax Cygy lioro npa-
BOBI NO3WLLiT MOBTOPIOIOTLCA Bifi pPillEHHA
[0 pilleHHsA B aHanorivyHMx crnpasax, a Bif-
TaK CTal0Tb NPABONOMIOXEHHAMU NPU BUPI-
WeHHI aHanoriyHux cnpas [10,c. 111].Tak,
Hanpuknag, y pilleHHAX npoTu YKpaiHu
WOo40 NOPYLUIEHHA PO3YMHOro CTPOKY Cy-
fosoro posrnagy €CrI1J1 3acTocyBaB Take
thopmynioBaHHA, K «Cyp HeogHOpas3oBo
3a3Hayas y nonepeAHix cnpasax, LWoO..» 3
MOCUNAHHAM Ha nonepefHi pilleHHA B aHa-
NOTiYHMX cnpasax, He Hafawun MOBHOT i
BMYEPNHOT MOTMBALIT CBOET NMO3ULIT, AKLLO
BOHa 36iraeTbCAd 3 MOTMBALiE Yy 6inblu
paHHbOMY aHanoriyHoMy piweHHi. BigTak
came Taka MOTMBALiA BUCTYMNae npaBoBoO
nosuuieto €CIJl.

OTxe, Npu TaymavyeHHi KOHBEHHUIT i
NpOTOKONIB A0 Hel npaBoBi nosuuii Cyay
MatoTb MnpeLefeHTHUA xapakTtep. Cam €8-
pOMNencbKUn Cyl KOHCTATYE HasABHICTb Yy
CBOTX PilleHHAX TakuX enemMeHTiB npele-
[eHTy, aK ratio decidendi (nigctaBa gns
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BUpiWIeHHA) Ta obiter dictum (nonyTHO
CKa3aHo), Npu UbOMY HasMBaKwuu CBOT
npasoBi no3uuii case-law (nNpeueseHTHUM
npaBom). Ane TyT cnig maTu Ha yBasi, WO
€CIJ1 He noB’A3aHNIA y CBOTX pilLEHHAX
CBOIMM nonepegHiMY NpPaBOBMMM NO3U-
LigMM Woao TayMadyeHHs KOHBeHLIT i npo-
TOKONIB [0 Hel, TaK 3BaHUMWN «NpPaBOTNY-
MaYHUMK NpeLefeHTaMm», B aHanoriyHmx
cnpaBax i B pasi HeobXigHOCTiI 3 goTpu-
MaHHAM neBHOT npoueaypu, BU3HAYeHOT
PernameHTom €CTJ1, MoXe BigcTynaTu
Bi HMX 3 HaNeXHOoK MOTMBaLiel0 HOBOT
npaBoBOT NO3nLii.

Buxoasaun 3 Bumor crtatTi 17 3ako-
Hy YKpaiHu «[1po BMKOHaHHA pilleHb Ta
3aCTOCYBaHHSA MpakKTUKM EBponeliicbKo-
ro cygy 3 npas NHOAUHWU», 3aKOHOAaBeLb
YKpaiHW BM3HAuuUB, WO NPU po3rnsagi cy-
LOBUX CMpaB cyAun B AKOCTI AXepen npasa
3aCTOCOBYOTb IK HOpMM KOHBeHLil, Tak
i npakTuky Cyay [2]. Buxogaum 3 uboro,
O0[lHaKOBe MpaBOBe 3Ha4YeHHA 3aKoHoAa-
BeUub BM3HauuB AN Hopm KoHBeHUIT Ta
npaktukn Cypy, 30Kpema noB’A3aHol 3
TNymMmavyeHHAM nonoxeHb €EKIMJI. Beaxae-
MO, L0 3 TAKUM MiAX040M He MOXHa noro-
OWNTUCL, OCKINIbKW Ha OAWH piBEeHb NMOCTaB-
NeHi SK HOpMY NePBUHHOIO npasa (HoOpMU
KoHBeHLiT), TaK i HOPMU BTOPUHHOTO Npa-
Ba (npakTuka €CIMJ). Hopmun KoHBeH-
Lii nNpo 3axucT npaB MOAWHU i OCHOBO-
NONOXHUX cBO6GOA Ta MPOTOKONIB [0 Hel
BUCTYNalTh B AKOCTI [)Kepena npaBa SiK
HOPMMW MiXXHApPOLHOrO AOr0oBOPY, AKWURA 3
ypaxyBaHHAM BuUMOr cTaTtTi 9 KOHCTUTY-
Lii YKpaiHW € 4aCTUHOK HalioHanbHOro
3aKoHofaBCcTBa YKpaiHu. Lo cToCcyeTbCA
npaktnukn €CI1J1, To, Ha HaWy JYMKY, TYT
Cnif BUXOAUTW NepLl 3a BCe 3 po3pobaeHOT
B npasi Pagn €sponu KoHuenuii npeue-
[leHTa AK [XXepefsia HOPMATUBHO-NPaBOBO-
ro peryntoBaHHs, de jure 060B’3KOBOIO
LN9 3aCTOCYBaHHA cyfamMun epxaB-4feHiB
PE. MMpu ybomy cnig matu Ha yBasi, WO
npeueneHTHe npaso €CIJ1 He BUCTYNae B
pofii KNacuM4yHOro npeueseHTy, SKUA nNpu-
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TamaHHWA 419 aHFN0CaKCOHCbKOT NpaBo-
BOT cucTeMu. Ha AymMKy OKpemux aBTOpiB,
«npeueaeHTHe npaBo Cyay € 4YMMOCb ce-
peAaHiM MK KnaCMYHUM aHr10-CakCOH-
CbKUM MpeLefeHTOM Ta KOHTUHEHTaNbHOO
nMpaB03acTOCOBYOI0 MPaKTUKOI AK CTanok
Ta MOCNIJOBHOK MO3ULiE0 CYAIB 3 TUX
YM IHWKMX MNUTaHb MNPaB0O3aCTOCYBaHHA»
[10, c. 112]. ¥ 3B™A3KY 3 UMM Chlif B3ATH [0
yBarum nosuuito KoHcTuTyuiliHoro Cyay
HiMeuunHu, akunii BBaxae, o KoHBeHLitO
i npakTMKy €CIJ1 cnig «6patn 40 yBaru»
(Berucksichtigungspflicht), 3okpema 1
cyfamu, npu iHTepnpeTayii NON0XeHb Ha-
LioHanbHOro npa.a, BKAOYAKYM i HOPMK
OcHoBHOro 3akoHy [13, c. 30, 35].

3 ypaxyBaHHAM 3a3Ha4yeHOro, BBa-
)KaEMO 3a HeoOXigHe BHECTM 3MiHW [0
cTaTTi 17 3akKOHy YkKpaiHu «[po BUKO-
HaHHA pilleHb Ta 3aCTOCYBaHHA NPakTUKK
€BponeiicbKOro cyfy 3 Npas N AUHU», BU-
KnaBLWw ii B Takil pegakyii: «Cyam 3acTo-
COBYIOTb Mpu po3rnaji cnpas KoHBeHLit0
AK [)Kepesio npaBa, a TakKoX MpakTuKy
Cyny».

HeobXigHicTb NigBULLEHHA e(eKTUB-
HOCTi Cy[OBOro 3axucTy npaB i cB0o6of
NOAUHN | rpoMafsiHMHA B YKpaiHi no-

Tpebye  noAanblioro  BAOCKOHANeHH$
pucankuii €ECIJ1. BaXnmBum KpPoOKOM Yy
LbOMY € NignucaHHA Y KpaiHotw Ta nigro-
ToBKa [0 patugikayii MpoTtokony Ne 16
A0 KOHBEHLiT Npo 3axXMUCT NpaB NOANHN i
OCHOBOMOJIOXKHUX CB060J LL0A0 PO3LUM-
PEHHST KOMMNeTeHLiT €EBPONeiicbKOro cyay
CTOCOBHO HafaHHA KOHCYNbTaTUBHUX BU-
CHOBKIB 3 MPUHLMNOBUX NUTaHb, WO CTO-
CYIOTbCA TNyMayeHHs abo 3acToCyBaHH$
npae i cBo60f, BM3Ha4YeHUX y KOHBEHLiT
Ta NPOTOKO/Max A0 Hel, 32 3BEPHEHHAM BU-
Wux cygnis BUCOKUX [OFOBIPHUX CTOPIH.
Mpw nogaHHi Ha paTugikauito yboro Mpo-
TOKONY Heob6XigHO BpaxyBaTu, LWO Bigno-
BifJHO [0 4YacTUHWM cboMoOT cTaTTi 9 3ako-
HY YkpaiHu «lpo MiXHapoAHi Aorosopwu
YKpaiHu» [4] /ioro BMKOHaHHA noTpebye
BHECEHHS 3MiH Ta AOMOBHEHb A0 YMHHUX
3aKOHIB YKpaiHu 3 nuTaHb opraHisauii Ta
34iACHEHHSA CcyfoBOT npouecyanbHOT Ai-
ANbHOCTI, 30Kpema, A0 3aKOHY YKpaiHu
«lMpo cypoycTpili i cTtatyc cyaais», Ko-
LeKcy afAMIiHICTpaTMBHOIO CyAO04YMHCTBA
YKpaiHu Ta iHWKX npouecyanbHUX 3aKo-
HiB.
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AnekcaHap BA30OB. TonkosaHue EBpoNeiicKon KOHBEHLUM NO NpaBam YenoBeka u
OCHOBOMNOMIO>XXHUX cB0O6OJ B MpakTUKe EBponeickoro cyga no npasam 4YenoBeka.

B cTaTbe UCCNEAY0TCS BONPOCH! TONKOBaHUs EBpONeickuM CyA0M Mo npasam uenoseka
EBponeiickoii KOHBEHLMN MO NpaBaMm YenoBeka M OCHOBOMOMNO>KHbIX CBOGOA. Ha ocHose ocy-
LeCTBNEHHOr0 aHanM3a npakTuku ECI1Y npefocTasneHbl NPeioX<eHns no CoBepLLeHCT BO-

BaHWIO AEMCTBy}O Liero 3akoHogaTenbCTBa.

Knwouesble cnoBa: EBpOI'IeI‘/IICKI/II‘/’I CyA No npaeBam 4enoBeKa, Hpucankuna, TONKOBaHUE

KoHBeHLuN.

Alexandr BAZOV. The interpretation ofthe European Convention on Human Rights
and Fundamental Freedoms inpractice ofthe European CourtofHuman Rights.

The objective of the article is a comprehensive research of the interpretation of the
European Convention on Human Rights by the European Court of Human Rights. Results of
the study will be usedfor propose of the improvement of current legislation.
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