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Y €EBPOMNMENCbBKOMY CYAl 3 MNMPAB NHO4ANHW

Cyj Bifj3HauMB, WO MepBUHHE PO3CifyBaHHA (gi3HaH-
Hs) Oyno MPOBEAEHO LWWBUAKO — YMPOAOBX KiflbKOX AHIB
Bifl AHA cMepTi. OfHaK BOHO He BIiANOBiAaN0 MiHIManbHUM
BMMOram He3aneXHoCTi, OCKinbku ocoba, fika Moro npoBo-
auna (HavyanbHUK B'A3HMLI), Oyna npefCTaBHUKOM OpraHy
B/lagy, 3a/ly4eHoro o crpasu. FAK BUAAETbCS, 06CAT 3a3Ha-
YeHOro poscnifysaHHA 06MexyBaBCA nuLle BCTaHOBJIEH-
HAM NPWUYMH cmepTi. MUTaHHA NPO MOX/WBY BiANoOBiAa/ b-
HiCTb agMmiHicTpauii B'A3HULI He 3'acoByBanocs. [i3HaHHA
Maiike 30BCIM He BifnoBifano BMMO3i MPO HEObXiAHICTb
30iICHEHHA TPOMafCbKOro KOHTponto. He ocnoptoBascs i
Toli (hakT, Wo cim'to BikTopa Tpy6HikoBa HaBiTb He 6yno
NnoBiJOM/IEHO NPO (POpMasibHI NPUUYUHKU BIiAMOBU Yy MNoOpy-
LUEHHI KpUMiHanbHOT cnpaBn. 3peLuTol HalioHanbHWUI cyg,
OLiHMB NPOBE/lEHe PO3C/ifyBaHHA AK HeLOCTATHE i BU3HaB
BifIMOBY MOPYLWNTN KPUMIHANbHY CMpaBy He3aKOHHOI.
3 ornagy Ha 3asHaveHe Cyf He Mir BM3HaTU NpoBefeHe
[i3HAHHA e(eKTUBHMM PO3C/ifyBaHHAM Y PO3YMiHHI npe-
uepeHTHoO! npakTnku Cygy.

CTOCOBHO po3cniflyBaHHs, nposegeHoro y 2002 p.,
Cya BigMiTVB, WO BOHO 6Yyn0 posnoyato fuvue nicns To-
ro, AK Ypag fisHaBca nNpo 3BepHeHHA 3asaBHWKa o Cyay,
TOOTO NuLe yepes TPU POKM 3 yacy iHumaeHTy. Cyp Ha-
rajas CBill BUCHOBOK MpO Te, L0 y CnpaBax npo CMepTb
3a CynepeynmBmx 06CTaBUH BUHATKOBO BAaX/MBUM € He-
raiiHe nNpoBefeHHsA po3cnigyBaHHA. CnAMB Yacy HEOAMiH-
HO NPW3BOAUTL 40 3MEHLUEHHSA KiNIbKOCTI Ta AKOCTi AoKa-
3iB. BUAB HeyBaXXHOro cTaBfieHHA 3 60Ky BignoBiganibHUX
opraHiB Moxe nigipeatu AOBIpY 40 TUX 3ax0fiB, SKUX BO-
HW BXMWBAIOTb, a TaKOX OYTW TAXKKUM BUMNPOOYBaHHAM
and cim'i nomeproro.

CtocoBHO cnpasun 3asBHWKa Cyf Bifj3HauuB, WO Tpu-
Bana i 0 TOr0 XX HaNeXHWM YMHOM HE MOAACHEHa 3aTPpUM-
Ka y NpoBefieHHi po3cnifyBaHHA 6yna He TiflbKW CBifYeH-
HAM HECMPOMOXHOCTI KOMMETEHTHUX OpraHiB BXUTK
HaneXXHWX 3axofis, ane i/ CTaHOBUNA MOPYLUEHHA HUMM iX
3000B'A3aHHA BUABNATW YBaXKHe CTaBleHHA © onepa-
TUBHICTb Yy Uil cripasi.

Kpim TOro, y cnpasi BCTaHOBNEHO, WO 3/104NHW BYK-
HeHO Ha 4ac gii KK 1960 p., a TomMy cyh npu npusHa-
YyeHHi . i M. nokapaHHs 3a CYKYMHICTIO 3/104MHIB MaB
KepyBaTtuca MnofoXXeHHAMU cT. 42 uboro Kogekcy, a He
cr. 70 KK 2001 p.

Ha nigctaBi HaBefeHoro koneris cyanis Cyfnosoi na-
natu y KpuMmiHanbHux cnpasax BepxosHoro Cyay Ykpai-
HW KacauiiHy ckapry notepninoro K. 3afoBo/ibHMna
MOBHICTIO, a 3acy/pKeHoro . — 4yacTKOBO: BUPOK Anens-
uinHoro cypy [lontaBcbkoi o6nacTi Big 22 6epesHs
2005 p. wopo TI. i M. ckacyBana i Hanpasuna cnpasy B
TOW camumii Cyj Ha HOBWW CyAOBMIA PO3rnsg B iHWOMY
cKnagi cyagis.

Mig vac uboro posrnsgy cyf Mae YCYHYTU 3a3HaueHi
BULLLE HEJOMIKM 3 ypaxyBaHHAM HaBefeHWX y KacauiiHux
ckaprax K. i I. goBogiB, NOBHO i BCe6iYHO gocnignTu BCi
06CTaBMHU, AKI MOXYTb MaTW 3HAYEHHA 419 NPaBUILHOrO
BUPILLEHHS CMpaBu, BXWUTW 3aXO0fiB AN NEpeBipKu ckapr
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Cyf Bifj3HaumB, L0 po3cnifyBaHHA nposafgmiocs Lin-
KOBMTO 6e3 yyacTi 3afBHMKa Ta iHLWWX YneHiB cim'i. Beyne-
pey y3BMYaEHI HaLioHaNbHIN NpakTuui ix He 6yno BM3Ha-
HO MOTepniAvMKM y BILNOBIAHIA KpUMiHaNbHIW cnpasi, To6-
TO M He 6yn0 HafaHO TOr0 MPOLLECYanbHOro CTatycy, AKuii
fo3BonMB 6K IM BNAMBaTKM Ha Xif poscnigyBaHHA. HagiTb
AKWO NPUNYCTUTK, WO Y4YacTb PifHUX Yy npoueci cnigctsa
morna 6yTn 3abe3neyeHa iHWWM YMHOM, LibOro BCE OAHO He
6yno 3po6sieHo. YMOBW [OCTYMy poAudiB [0 MaTepianis
cnpasn 6ynM LiNKOM HeBM3HAYeHi. X XOAHUM YMHOM He
NoBIZOMNANN NPO BUABMEHI LOKa3M 4M MNoKasn cBifKiB. 30-
KpeMma, 3asBHUWKa Ta iHWKUX YfieHiB ciM'i He noiHopmyBa-
NN NPO NPOBEfEeHHSA MOCMEPTHOT NCUXONOTiYyHOT Ta ncuxiar-
puYHOT ekcnepTns. IMOBIpHO, AK6M BOHM 3HANM MPO LE, TO
Mornm 6 neBHVWM YMHOM HafaTV NeBHi AaHi ekcrepTam.
MpoBamKeHHs, Wo 3giiicHoBanock y 2000 p., 6yno 3akpu-
To 10 XOBTHA. Ane 3afBHMKa Oyno noBigOM/IEHO NPO Le
nnwe yvepes N'ATb micAuis. OTXe, cnigcTBo He 6yno opra-
HI30BaHO TakKMM YMHOM, LL06 3a6e3MeynNTN HaNeXHWUIA rpo-
MafCbKWiA KOHTPOAb 3a HUM. [0 TOr0 X BOHO Y XXOLHWI
cnoci6 He BpaxoByBano iHTepeciB poAuyiB MOMepsoro.

Monpwu Te, wo Cyp 3BepHYB yBary Ha BXWUTTA opraHa-
MW CNiACTBA HU3KN BAXIUBUX 3axX0fiB, abu BCTaHOBUTU
cnpaeXHi 06CTaBMHU cmepTi BikTopa Tpy6HikoBa (gonut
r0/I0OBHUX CBiJKiB, MPOBEAEHHSA NMOCMEPTHUX MCUXIaTPUYHOI
Ta MCUXOMOriYHOI eKcrnepTus), BiH BCe X BUPILLIMB 33 He-
[OUinbHe faBaTu OLiHKY MpOBefEHOMY CRigcTBy Ta ioro
o6cary. Take pilleHHs 3yMOB/ieHe OCHOBHWM 10r0 BUCHOB-
KOM Mpo Te, WO CNigcTBO 6yN0 NMPOBEAeHe 3 iCTOTHUMU He-
ponikamu. Liumun Hegonikamu 6ynu, BfacHe, BiACYTHICTb
0MnepaTUBHOCTI, HANEXHOI CYMAIHHOCTI Ta iHiLiaTuBK 3 60-
Ky KOMNETEHTHUX OpraHis, a TakoX He3abesneyeHHs rpo-
MafCbKOro KOHTPO/O 3a CMifICTBOM.

[iliwoBWN BUCHOBKY MpO HEBIAMOBIgHICTL pO3-
cniflyBaHHA MiHiManbHUM CcTaHAapTaM e(eKTUBHOCTI,
Cyf, NoCTaHOBMB, L0 AepXXasa Mnopylunna cBoe 30608'A-
3aHHA BignosigHO Ao cT. 2 KOoHBeHUil npoBecTn edek-
TWBHE pO3CNiflyBaHHA 06CTaBUH CMepTi CUHA 3aABHMKA.

PiWeHHA y KpUMiHaIbHUX cripaBax
(MouaToK yxBanu Ha c. 15)

3aCyPKeHUX NPOo 3aCTOCYBaHHA [0 HUX HE3aKOHHUX Me-
TOAiB CnigcTea, LOTPUMYIKOUYM MPU LbOMY BUMOT 3aKOHY,
cTaTeid 3i 13 KoHBeHUii Npo 3axXMCT npaB i 0CHOBHUX CBO-
6og moguHn Ta n. 11 noctaHoBu lMneHymy BepxoBHOro
Cyay Ykpainu Big 11 niotoro 2005 p. Ne 2 «[po npakTu-
KY 3aCTOCYyBaHHA CyfaMu YKpaiHu 3aKOHOAaBCTBa, Lo pe-
ryNl0€e MOBEPHEHHA KPUMiHaNbHUX CnpaB Ha [0faTKOBe
po3cnifgyBaHHs».

AKWO B pe3ynbTaTi HOBOrO CYyA0BOr0 PO3rfisgy cyf
Jiife BUCHOBKY nNpo BUWHHiCTb Tl. i Iy BUMHEHHI
iHKpUMIHOBaHMX TM 3/104MHIB, BiH Mae npu Ksanigikauil
BifNOBIAHMX fifiHb PeTenbHO 3'AcyBaTW 3MIcCT i cnpsmMo-
BaHICTb YMUCNY BWHHWX, 30KpeMa, BpaxysaTu (akT
34iACHEHHs NOCTpiniB 3 60/OBOro micToneTa y TeMHY No-
py Aobu, X YMCenbHICTb | CNpAMOBAHICTL Yy 6iK Mo-
Tepninoro, NepeBipuTN iHWI AOKA3W LWOAO 3MICTY ymucny
06BMHYBayYeHNX Ta LOBOAM MOTEPNINOro Mpo Te, WO MaB
MiclLle 3aMax Ha /ioro BOGWBCTBO.

NpaBo 0cobn Ha po3rnag ii cnpaBu He3aeXHUM
| 6€3CTOPOHHIM Cya0M Y CBITANI PilLeHb
€BpOonencbLKoro cyay 3 npas NIH04NHN

C.O. IBaHMLbKWIA,

afIoHKT Kadeapy KpUMiHaNbHOMoO NpoLecy Ta CyAoycTpor
JlyraHcbKOro ep>kaBHOroyHiBepcuTeTy
BHYTPiLLHiX cnpaB MBC Ykpainu

Y 3B'A3KY i3 MPOBEAEHHAM Yy Hallili fep>KaBi CyA0BO-
npasoBOl PehoOpPMU aKTyalbHUM € TIyMayeHHs Ta Habnu-
XEHHA [0 3araJbHOEBPONENCLKMX CTaHAapTiB 3acTocy-
BaHHS OLHOYHWX KaTeropiil «He3aneXHuin» i «bescTo-
POHHIli» cyd, WO 3yMOB/OE HeobXifHICTb aHanisy Ha-
npawuboBaHoT AecATMPIYYAMM NPakTUKK EBPONERCcbKOro
cyfy 3 npas noguHu (gani — Cyn).

Y KoHBeHUiT Npo 3axMCT npaB i OCHOBHMX CB06OA
noanHn (patugikosaHa BepxoBHOW Pafol YKpaiHu
17 nunHs 1997 p.; pani — KoHBeHUia) nepepbaveHo,
WO KOXHa NlloguHa Mae MpaBO Ha cnpaBeanvBuiA i Big-
KpUTWUIA po3rnsg CnpaBu He3aneXHWM i 6e3CTOPOHHIM
CYZlOM YNpOJ0BX PO3YMHOro CTPOKY, BCTAHOBJ/IEHOIO 3a-
KOHOM (n. 1 cT. 6). YKpaiHCbKi NpaBHUKWN BXe po3rnsaja-
NN fledKi acnekTn 3acToCyBaHHA Liiel HOpMK

BogHouyac i3 npuiiHATTAM CygoM HOBMX pilleHb
NOCTiHO NOrnAMGMOETbCA TAyMauyeHHs n. 1 cT. 6 KoH-
BEHLIT, WO 3 ypaxyBaHHAM npobneM, Nos'A3aHUX 3 Ha-
NEXHUM PO3YMIHHAM OUIHOYHUX KaTeropiin «Hesanex-
HWUA» | «Be3CTOPOHHIV» Cy4 Yy BITYM3HAHOMY Mpasi,
notpebye BiANOBIAHOIO HAyKOBOro aHanily 3acToCyBaH-
HA HaBefieHOro MonoXeHHA2 KoHKpeTu3alisa noriyHoro
06CAry MOHATb «He3aneXHuii» Ta «be3CTOPOHHIl» cyf
HeobxifHa i y 3B'A3KY 3 PO3WMPEHHAM (YHKLIA iHCTK-
TYTy HenpoeciiiHux cyagiB (HapogHWX 3acigaTenis), Wo
3anpoBajXyBaTUMYTbCA He TiNbKWU Y KpUMiHanbHOMY, a
Ny UMBINMbHOMY CYLOYMHCTBI (3 HabpaHHSAM YWMHHOCTI
HOBUM LIMBINbHUM npouecyanbHUM KOLEKCOM YKpaiHu).
YiTKke po3yMiHHA CYTHOCTI aHanizoBaHWX KaTeropii npu
BigBoAi cypni (HapofHoro 3acigarens) € 3anopykok 3a-
6e3neyeHHsA CnpaBef/IMBOrO i 3aKOHHOrO CKnagy cyay.
3 ornafly Ha Ue akTyanbHUM € aHani3 npakTUKM 3acTocy-
BaHHA N. 1 cT. 6 KoHBeHLii B npoueci Ti cTaHOBNEHHA Ta
PO3BUTKY 3 METOK YTBEPAXEHHA BU3HAHUX [eMOKpa-
TUYHUMU KpaiHaMW CTaHAapTiB MnpaBocyaas y BiTUM3-
HSIHIi MPaBO3aCTOCOBHIN NpakTuLi.

3rigHo 3 npeuefeHTHOO npakTuko Cyay aediHiyis
«HEe3aneXHUih cyg» 03Hayae Hacammnepes «He3anexHui
BiJ, BMKOHABYOT BnaAu i CTOPIH y crpasi» (guB. Hamp.:
Ringeisen V. Austria judgement of 23 June 1973, Series A,

No. 16, p. 95), Mae nonieneMeHTHY CTPYKTYpy Ta nepepnba-
yae 060B'A3K0BE BpaxyBaHHA TakKux KpuTepiis: cnocibé npu-
3HaYeHHA CyAAiB i No3baBneHHs iX NOBHOBaXEHb; CTPOK
nepebyBaHHA X Ha nocaji; HasABHICTb rapaHTili MpoTK
OyLb-AKOro TWUCKY, 30KpPeMa, HaneXHwii piBeHb MaTe-
pianbHOro 3a6esneyeHHs, HaABHICTb Yy Uiel iHCTUTYLIT
30BHILIHIX 03HaK He3anexHocTi 3

Toii (hakT, L0 YNeHN Cy[0BOro OpraHy Mpu3HayatTbCs
BUKOHaBYOIO Bafolo, cam no cobi He € nopyleHHAM KoH-
BeHUii (aus.: Campbell and Fell v. United Kingdom judge-
ment of 28 June 1984, Series A, No. 80, p.79). lpote
KoHBeHUis MOXe 6yTu BM3HaHa MOPYLUEHO Y BUNAAKy,
KO/MW 3afBHWK [l0Befe, WO npouegypa Npu3HayeHHs YneHis
CYZlOBOrO OpraHy B LiJIOMY Mana He3afoBiNbHWIA XapakTep
abo CTBOPEHHSA crewianbHOro opraHy s posrnsgy cnpasu
6yno noB's3aHO 3i CNpo6OK BMIMHYTM Ha ii BUpiLEHHSA
(awB.: Zand v. Austria judgement of 12 October 1978, Se-
ries A, No. 15, p. 77).

TpuBanuii CTPOK 34iACHEHHA CyAf4et0 MOBHOBaXEHb
€ MEeBHNM YMHOM rapaHTiEl0 Oro HesanexHocTi. Tak, y
cnpasi «J/le KomT, BaH JleBeH i [le Meiiep npotu Benb-
rit> Cyn BW3HaB, WO LWecTUpiyHa TPUBANICTb CTPOKY
cny6m uneHiB AnensAuiiiHol pagn € rapaHTiew Ti He3a-
nexHocTi 4

1Ame.: W nwkiH B. OpraHizauis cyfoycTpow y CBiTAi BUMOT CT. 6 E€BPONECbKOT KOH-
BEHLIii PO 3aXMCT Npas i OCHOBHUX cBO60A NtoAnHW // MpaBo Ykpaitun. — 2000. — Ne 9. —
C.21-23; TopofoBeHKO B. MpuHLUMN HE3ANEXHOCTI CYyAAIB i NiAKOPEHHS iX IULLe 3aKo-
HOBI SIK ONH 3 OCHOBHWX NPVUHLUMIB CyJ04MHCTBA B YKpaiHi// Mpaso YkpaiHn. — 2002, —
Ne4. — C. 124—127; KoHoHeHKO B.l. HeynepeaxeHicTb cyauis/ / BicHuk BepxoBHoro
Cygay Ykpainn. — 2002. — Ne 2. — C. 56—59.

2[lnB.: PiweHHs KoHcTuTyuiliHoro Cyay YkpaiHu y cnpasi 3@ KOHCTUTYLIHUM NoAaHHAM
BepxoBHoro Cyay YkpaiHu npo odiliiiHe TlyMayeHHs NoNoXeHb YacTuH 1,2 cT. 126 KoH-
cTuTyliiTa 4. 2 cT. 13 3akoHy «[po cTaTyc cyaais» (cnpaBa Npo He3aNexHICTb CyAaiB sk
cknafoBy IXHbOTo cTatycy) Bif, 1 rpyaHs 2004 p. N» 19-pn/2004//BicHuk BepxosHoro Cy-
Ay Ykpainu. - 2004. - Ne 12. - C. 18-22.

3[uB.: «T. npotn CnonyvyeHoro KoponiscTBa» i «V. npoTn Cnony4yeHoro KoponiscTeax.
PiweHHa Big 16 rpyaHa 1999 p. Ne 719. KomioHike Cekpetapsa Cyay / Mpaktuka €Bpo-
neiicbkoro cyfly 3 npas NOAWHKU. PilweHHA. KomeHTapi. — 2000. — Ne 1. — C. 59—60;
«®uHgnu (FINDLAY) npotus CoepuHeHHoro KoponescTBa». CypaeGHoe pelueHue oOT
25 cheBpansa 1997 r, / EBponeiicknii cyf no npasam YenoBeka. M3GpaHHble pelueHns :
B2T1. —T. 2. — M., 2000. — C. 407. — (TyT i gani — nepeknag astopa).

* AuB.: «Jle KomT (Le Compte), BaH JleBeH (Van Leuvenfn [le Meiiep (De Meyere) npo-
TMB Benbrum». CyaebHoe pelieHne oT 23 uoHs 1981 r. / Tam xe. —T. 1. — M,
2000. - C. 346.
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30BHILWHI aTpnbyTK Cy[OBOr0 MPOBa)KEHHS Lie He
€ MOKa3HMKOM He3aNeXHoCTi cyay. Y cnpasi «beninoc
npotn LBeiuapii» cTBOpeHa nNpu MyHiuunaniTeTi
noniueiicbka Komicia 6yna HafineHa cyfoBoK PYHKLIE
040 po3rnafy OKpeMmux crpas Mpo BYMHEHHA 0cobamu
He3HauYHUX NpaBoOMNOpYLUEHb | CKaganaca 3 04HOro nosi-
LlelicCbKOro cny>x60BLA BUCOKOrO paHry, SKuii 0gHOOCI6-
HO BMpillyBaB cnpasu. Xova uf nocagosa ocoba He nij-
KOpSAETbCA BKasiBKaM BnagW, NpuiiHANa npucary i He
nignarae 3BifIlbHEHHIO MPOTArOM YOTUPUPIYHOTO CTPOKY,
NnpoTe y4YaCHUKM npouecy, AK 3asHaums Cyf, yBaxawTb
Tl NpescTaBHUKOM MoOAiUil, AKMIA Mae [isTU 3rigHO 3 Ha-
Ka3oM 4n PO3MOPAMKEHHAM fiepXXaBHUX OpraHis i 6yTu
conigapHuM 3i cBoiMU Koneramu. Tomy B 3asBHMLi 06-
FPYHTOBAHO MOI/NM BUHWUKHYTU CYMHIBM LOAO He3anex-
HOCTi 3a3Ha4yeHOi KOMicCii, a OTXe, Lell opraH He Bigno-
Bigae sumoram n. 1 cr. 6 KoHBeHUiih

Cyf yxBanue paf pilleHb, B AKUX BU3HAB MOpPYLUEH-
HAM n. 1 cT. 6 KOHBeHUil po3rnsg cnpas BiiCbKOBMMMU
CYLAAMM, 3a3HAYMBLUW, WO He3aneXHicTb i 6e3CTOPOH-
HICTb BIICbKOBUX CYAAIB 3a1MWAKTLCA CYMHIBHUMMU
yepe3 MeBHi 0CO6/IMBOCTI IXHLOTO CTaTycy — BOHU €
BIiCbKOBOCNY>K60BUAMM, MiAMNOPALKOBAHUMU BIACbKOBO-
My BIfJIOMCTBY, fIKE, Y CBOIO 4epry, OTpUMY€ Hakasu Bif
BMKOHaBYOI Bfagn 6

Bun3HayeHHA HOPUANYHOIO 3MICTY OLiHOYHOT KaTeropii
«Be3CTOPOHHIN cya» 3yMOB/OE HEOOXiAHICTb BpaxyBaHHSA
Cy6'eKTMBHOIO Ta O06'€KTMBHOrO KpuTepiiB 6e3CTOPOH-
HOCTi. Mepwwnid 3 HUX O3Hayae, WO cyaaa mae 6yt
Cy6'eKTMBHO BifIbHUM Bif ynepemXeHOCTi npu po3rnagi
cnpasun; ApYyrMin — WO cyaaa mae 3abe3neynTtu gocTtatHi
rapaHTii gns yCyHeHHA 6y[b-AKUX 06IPYHTOBAHUX CYMHi-
BIiB LLOAO Or0 HeynepesXXeHOCTi.

KoHKpeTusytoumn cy6'ekTuBHUA KpuTepiii, Cya nig-
KPecnioe, WO MOKU He [0BefeHO iHLWe, Aie npesymnuis
ocobucToi 6e3cTopoHHOCTI cyaai7 Taky npesymnuito
CNpocTyBaTW AOCUTb CKNagHo. Kputepiem cy6'eKTUBHOT
6€3CTOPOHHOCTI € BiACYTHICTb 3 6OKY Cyani yMUCHUX abo
HeobepeXXHUX fili Yn BUCMOBMOBaHb, AKi 6 CBig4MAM Npo
npsMy 4y OnocepefKoBaHY OCOBUCTY 3aLikaBNeHicTb Y
BMpiLLeHHi cnpaBy abo iHWUM YMHOM gasanu 6 nigcrTasu
CYMHiBaTucs B ioro HeynepegxeHocTi. Cy6'eKTUBHa yne-
pelKeHICTb nonarae, AK Npasuio, B YMUCHUX 4M Heobe-
PeXHUX Aisx abo BUCNOBMKOBAHHAX CYAAIB (NPUCSKHUX)
nepej NOYaTKkoM 4u Mif Yac Cyf[0BOro Po3rnafy crpasw.
Tak, nepef Mo4yaTKOM ClyxaHHA crnpasu «Pemsi npoTtu
®paHuii», B fKii 06BMHYBauvyBanuca Agi 0cobu amkup-
CbKOr0 NMOXOMXEHHSA, OAWH i3 UneHiB cyay acusiB (KOHTU-
HeHTanbHa Mofenb cyny npucsxHux. — C.1.) gonycTtus
BWC/IOB/IIOBAHHA PacuUCTCbKOro 3MmicTy. AfBOKaTu nigcys-
HUX 3BEPHYNW YyBary Cydy acusiB Ha 3a3HayeHe BUCNOB-
NIOBaHHA Ta Nonpocunaun 3adikcyBaTu 1Oro y matepianax
cnpasn pasoM i3 NUCbMOBUM CBifilYeHHAM NpO Le naHi M.
Cyg acusiB 3af0BONbHUB NULLE MPOXaHHA AONYUYUTU [0
cnpasu MWCbMOBY 3asBY Ta 3rofoM MOCTaHOBWB BUPOK
npo [0BiYHe YB'A3HEHHA 3afBHMKA. KOHCTaTylOuu B LbO-
My BMNafgKy nopyweHHsa n. 1 ct. 6 KoHseHuii, Cyp 3Bep-
HYB yBary Ha Te, L0 HENpPOBEeAeHHSA HaLiOHaNbHUM Cy/AOM
po3cnifysaHHA 3 NpUBOAY HaBeAeHOro (akTy 3a HasB-
HOCTi TaKoro NOBHOBaXeHHA M036aBW/I0 3asBHUKA MOX-
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NIMBOCTI peani3yBaTu CBOE NpPaBO Ha 3axUCT, 30Kpema, BiH
He Mir 3asBUTK BiABiJ LbOMY MPUCSKHOMY (L0 MOXIUBO
TiNbKW Nig Yyac fo6opy uneHiB Xypi), HanpaBuTN ckapry
[0 KpuMiHanbHOi nanatm KacauiiiHoro cygy, Wwo Morno
Bif06pasnTnCcA Ha 6e3CTOPOHHOCTI cyfy B Uinomy "

Y cBiTni npeuegeHTHo!' npakTukn Cygy 06'€KTUBHO
6e3CTOPOHHIM € CyfOBWiA OpraH, AifNbHICTb SKOro Bigno-
Biflac TakMM KpuTepiam: 3abe3neyyeTbCs He Niuwe 3gilc-
HEHHSA MpaBoCyAAsd, a i 30BHIWHIA BWAB TOro, WO Big-
6yBaeTbCA; CyfAet0 CTBOPEHO [OCTaTHI rapaHTil ang ycy-
HEHHSA 00'€KTUBHO BMMpaBfaHMX NigcTaB (i HaBiTb MOTEH-
UiiHOT MOX/MBOCTI) no6orBaTucs, WO BiH, He3aleXHo
BifI 0COOMCTOT MOBEAIHKN, He € GE3CTOPOHHIM.

Mpu 30BHILWLHIA AEMOHCTPALiT Cy40M He3aneXHOoCTi Ta
6€3CTOPOHHOCTI MOXYTb BUHUKHYTU LWOAO LbOro CYMHiBM.
Tomy BaXNMBOK € Ta A0Bipa, AKY CYAW B AeMOKpaTU4HO-
My CyCnifbCTBi NOBWHHI BUKNUKATW Y TPOMAACLKOCTI i No-
Haj yce, AKWO WAETbCH MPO KpWMMiHalbHe NPOBajKeH-
HA, — B 06BMHYyBayeHoro (aue.. Hauschildt v. Denmark
judgment of 24 May 1989, Series A, No. 154, p. 48).

Cyf He 3aBX[AW MOCNiJOBHO LOTpMMYyBaBCs No3umuii
LWOA0 TOro, Yns AYMKa € BUPILLanbHOK Npu OLiHLi CTymne-
HA 06'eKTMBHOT 6€3CTOPOHHOCTI CyAoOBMX opraHiB. Tak,
y cnpasi «[ek66ep npotn benbrii» Cyf BCTaHOBMB, LUO
Mano micue nopyweHHs n. 1 cr. 6 KoHBeHUiT, OCKiNbKu
CYAna «Mir B 0Yax O06BMHYBa4yeHOro» 3faBaTWCA Hera-
TUBHO HanawToBaHUM nNpPoTM Hboro (aws.. De Cubber
v. Belgium judgment of 26 October 1984, Series A, No. 86,
p. 29). ¥ cnpaBi «boprepc npoTtu benbrii» Cyp 3a3Hauus,
WO HelTpaniTeT reHepanbHOro ajBokarta cnig 6yno pos-
rnajaTn «3 TOUKK 30py CTOpiH» (aue.: Borgers v. Belgium
judgment of 30 October 1991, Series A, No. 214-B, p. 26).

MpaBHUKK eBponeiicbkux kpaiH, CLUA cnywHo 3a-
YBaXYIOTb, WO Ui POpMynoBaHHA € BapiaHTamu, AKi
IPYHTYIOTbCA Ha NPUHUMNI, 3rigHO 3 AKUM MOTpibHa Ha-
ABHICTb He /iMlle Camoro npaBoCyAns, a W MOro 30BHiLl-
HiX 03HaK. Mpy LUbOMY BOHM AOTPUMYIOTHCA MO3uLii (AKa
€ LOHaliMeHLe CnipHOI), KOTpa monsrae B TOMY, LWO
HaliroNoBHIWWMK 03HaKaMu 6e3CTOPOHHOCTI NpaBOCYALA
€ Ti, AKi cnpuiiMalTbcAd 06BMHYBa4YeHUMY

BogHouac y cnpaBi «Xay3winbAT npotu OaHii» Cyn
[ello BifKopurysas CBOK NO3MUil0, BiATBOPMBLUKM T Yy
LesKNX pilleHHAX: «[na BUCHOBKY NP0 HasBHICTb Y KOH-
KpeTHiin cnpaBi MpaBOMipHOT MigcTaBM CyMHiBaTUCA Y
6e3CTOPOHHOCTI CcyaAi AyMKa O0OBMHYBA4YeHOro MOXe
BPaxoBYBATUCA, ale BOHA He Mae€ BUPILLANbHOr0 3HaYeH-
HA. BupillanbHUM € Te, YN MOXHa BBaXKaTu Taki CyMHiBU

5uB.: «benunoc npotus LUBeiinapun». Cyge6Hoe pelieHne oT 29 anpens 1988 r. Tam
xe.—T. 1, —C.577.

6/l1B.: PiweHHs Manatny cnpasi «Anbryp npotu TypeuunHu» Big 22 )oBTHA 2002 p. Ko-
MioHike CekpeTtapsi Cypy / lMpakTuka €Bponeiicbkoro cyay 3 npas NOAUHU. PilueHHs.
KomeHTapi. — 2002. — Ne 4. — C. 85; PiwenHs Manatu y cnpasi «Cexep Kaparaw npo-
™ TypeuunHu» Bif 9 nunHs 2002 p. KomioHike CekpeTtapsa Cyay //Tam xe. — Ne 3. —
C. 75; PiweHHs «CeHep npoTu TypeuunHn» Bif 18 nunHsa 2000 p. KomioHike CekpeTaps
Cyay/lTam xe, —2000. — Ne 3, — C. 207.

70uB.: «Jle KomT (Le Compte), BaH /leBeH (Van Leuven) u le Meiiep (De Meyere) npo-
TMB Benbrun». CynebHoe pelienune oT 23 uioHs 1981 r./ EBponeiickuii Cys no npasam
yesoBeka : i36paHHble pewenuns. —T. 1. — C. 347.

*[ne.: «Pemnn (Remli) npotus ®paHuymun». CyaebHoe pelueHne oT 23 anpens 1996 r. /
Tam xe.-T.2.-C . 197-198.

" Aue.: ixxeHic M., Keit P, Bpepni E. EBponeiicbke nNpaBo y ranysi npas /I0AUHA:
Axepena i npaktuka sactocyBaHHs / Mep. 3 aHrn. — K., 1997. — C. 454.

06’eKTUBHO BUNpaBgaHumu» (aue.: Hauschildt v. Den-
mark judgment of 24 May 1989, Series A, No. 154, p. 48).

[ocutb YyacTo Cyf BU3HAE NOPYLUEHHAM 06'€KTUBHOIO
TecTy Ha 06e3CTOPOHHICTb Y TUX BUNAafLKax, KOu cypas,
SKWI 3acnyxoBye cnpasy, 6paB yyacTb Y 40OCY0BOMY Mpo-
Baf)KeHHi B Uil cnpasi. Tak, y cnpaBi «[M'epcak npoTtu
Benbrii» Cyp 3a3HaumB, L0 AKWO ocoba paHilwe obilimana
B MPOKypaTypi nocagy, sika 6 30608'a3yBana ii po3rnagatu
L0 Crpasy, a 3rofom po3rnagae Ty camy crpasy K CYAAd,
rpoMafcbKicTb Ma€ MificTaBy CyMHIBaTMCA B oro 6escTo-
poHHocTiI (gmB.: Piersack v. Belgium judgment of 1 October
1982, Series A, No. 53, p. 30). AHanoriuHi pilleHHs y cuty-
auii, KoNu ofuH i3 UneHiB CyfoBOI KONerii paHille BUKOHY-
BaB 060B'A3KM CMIAYOro cyfdi B Mexax LUbOro X nposa-
IkeHHs, Cyp npuidHas y cnpaBax «[e Kiob6ep npotu
Benbrii», «Xayswinbar npotn OaHii» (gve.: De Cubber v.
Belgium judgment of 26 October 1984 Series A, No. 86,
p. 32—33; Hauschildt v. Denmark judgment of 24 May
1989 Series A, No. 154, p. 48—53) Touuo.

MpoTe y pagi piweHb Cya HamaraeTbes Binbll gude-
peHUiioBaHO NIiAXOAUTU [0 BUPILIEHHA MNWTaHHA LWOAO
BMN/IMBY «[0CYf0BOI» [ifNILHOCTI cyffi Ha piBeHb 6e3cTo-
poHHOCTI cyay. ¥ cnpasi «HopTiep npotu HigepnaHgis»
CyA 3ayBaxuB, WO «OAWH Ninwe (akT Npo Te, WO Cyaas
npuiiMas pilleHHs Ha JOCYAOBOMY eTani... He MOXHa
BBa)KaTW MifCTaBOK AN CYMHIBIiB L0A0 1iOro 6€3CTOPOH-
HOCTi; OCHOBHe 3HAYeHHA y cnpaBi MalOTb 06CAT i Xapak-
Tep umx piweHb» (aue.: Nortier v. the Netherlands judg-
ment of 24 August 1993, Series A, No. 267, p. 33).

Y cnpasi «CeH-Mapi npotu ®paHLii» ABOE 3 TPbOX
uneHiB cypy paHiwe npuiiManu pilleHHA Npo BigMOBY Y
3BifNlbHEHHI 3aABHMKa 3-Nif BapTW, WO He 6yno BU3HAHO
nopyweHHam n. 1 ct. 6 KoHBeHLii, OCKifbkn nonepegHe
pileHHs 06MexXyBanocs nuLie KOPOTKOK OLiHKOK npej-
CTaB/fieHUX (hakTiB 3 MeTOK BCTAaHOBWUTM, yYM prima facie
00r'pyHTOBaHUMW € Nigo3pu noniyil Ta 4nm JalTb BOHU
niactaBum nob6oroBaTUCA, WO 06BUHYBAYeHWI BTede 3-Mif
BapTh (aus.: Sainte-Marie v. France judgment of 16 De-
cember 1992, Series A, No. 253, p. 33). Taki piweHHs Cyg,
yxBanuB y pagi iHwmx cnpas (aue.: Thorgeir Thorgeirson
v. Iceland judgment of 25 June 1992, Series A, No. 239,
p. 53; Fey v. Austria judgment of 24 February 1993, Se-
ries A, No. 225, p. 30; Padovani v. Italy judgment of
26 February 1993, Series A, No. 257, p. 28).

LLlofo TnymaveHHs 06'eKTMBHOI CKNafoBol KaTeropii
«b6e3CTOpPOHHIN cyg» Cyf NPUAHAB HU3KY pillieHb, B AKUX
BM3HaB nopyweHHam KoHBeHUIT cutyauii, Konu € nigcra-

Summary

BU nob6otoBaTucs, WO YneHn cyay (3a BigCyTHOCTI ynepe-
[DKEHOCTI [0 CTOpiH) nepebyBatoTb y MpsMiiA M onoce-
penKoBaHii cny60Biid, hiHaHCOBI, NOMITUYHINA TOWO 3a-
NeXHOCTI Bif cTopoHu y cnpasi (Bignosigaya). Tak, y
cnpasi «CurypgcoH npotu lcnangii» Cyp AifloB BUCHOB-
Ky Npo nopyuleHHsa n. 1ct. 6 KoHBeHLiT, MOTUBYOUMN Le
TUM, WO Nif Yac po3rnagy rno3oBy 3afBHUKa A0 [epxas-
Horo 6aHKy lcnaHgii 4onoBsik cyani, saka posrnsgana cnpa-
By, 6yB GOPXHUKOM LbOro 6aHKy Ta BperynoBaB 3HauyHy
4yacTuHY (iHaHCOBUX 3060B'A3aHb nepef 6aHKOM. Y pi-
WweHHi Cyay 3a3HayeHo, WO «He3BaXaruu Ha BifCyTHICTb
nigctas BBaXKaTw, WO CyAAd Ta il YOMOBIK Manu npaMmy
3auiKaBfieHiCTb Y pe3ynbTaTi po3rnsgy crpasu 3a no3o-
BOM 3asiBHMKa [0 [epxaBHoro 6aHKy lcnaHgii, yyacTb
CyfLi y npoueaypax 3 yperyntoBaHHs 60pry, nocTynkw,
WO OoTpMMaHi il 4onoBiKOM, i BIJHOCUHW OCTaHHLOro 3
UMM 6aHKOM Manu Takuid xapakTep, a TakoX 4acoBwuii 36ir
3 MoYaTKoOM po3rnagy cnpasu BepxoBHuM cygom IcnaHgii,
WO B 3afBHMKa MOrN 3'ABUTUCA O6IPYHTOBAHI CYMHIBU
LOA0 HaneXxHoi 6e3CTOPOHHOCTI cygy» 0.

Y cnpaBi «Xonbm npotu LUBeyii» (gue.: Holm v. Swe-
den judgment of 25 November 1993, Series A, No. 279,
pp. 32, 33), B fAKili NopyLllyBanocs NUTaHHA NP0 MPUTAT-
HEeHHS [0 BignoBiganbHOCTI 3a Haknen, Cypd BM3HaB, L0
3afBHMK GyB M036aBNAEHWI MOXAMBOCTI PO3rnAagLy cnpasu
6€3CTOPOHHIM CYAOM MPUCSXXHUX, OCKINIbKU GifbLIICTb i3
HMX Hanexana 40 NoniTUYHOT NapTii, wo 6yna BNacHWKOM
KomnaHii, fAka ony6nikyBana HenpaBavBi, 3a TBepPOKEH-
HAM 3aABHWKa, BigomocTi. Cyf yxBanue [OCMTb 6arato
piweHb WoAo cnpas Uiei kateropii "

OTxe, pasoM 3 iCHYHUMMWU Y BITYA3HAHOMY CY[O-
YMHCTBI KpUTEPIAMU BU3HAYEHHA 0O'EKTUBHOCTI i 6e3cTo-
POHHOCTI CyAfiB Ha OCHOBI OKPEC/IEHUX Y NPOLECYaIbHOMY
3aKkoHi nigctas, Cyf Bumarae 6patv o ysaru feLo Lwup-
e Kono 06CTaBUH, 30KpEMa 30BHILUHLOIO XapakTepy, 3a
AKUX fefani Ginblle BPaxoBYHOTbCA AYMKMW MigcyaHOro Ta
CTOpPiH y cnpaBi, WO CBig4YMTb NPO HEOOXiAHICTb HAYKOBMX
po3po60OK 3 MeTOK AOCATHEHHS BiAMOBIAHOCTI HaUiOHa/b-
HMWX YMOB NpaBO3aCTOCYBaHHA [0 3aXiAHOEBPOMENCbKMX
CTaHfapTiB..

DAus.: «CurypaccoH npotus Ucnanguw». MoctaHosneHve ot 10 anpens 2003 r. Kom-

MioHuke CekpeTaps Cypaa // BionneteHb EBponeiickoro cyfa no npasam 4yenoBeka. —
2003.- Ne9.- C.24.

" [us.: «Meckagop Banepo npotus Wcnauuu». MoctaHoBneHne oT 17 uioHsa 2003 .
KommioHuke CekpeTapa Cypa // BionneteHb EBponeiickoro cyaa no npasam yenose-
Kka. — 2003. — Ne 11. — C. 17—18; «benunoc npoTtus LWWeeiinapun». Cyge6Hoe pelie-
Hue oT 29 anpensa 1988 r. / EBponeiickuii cyA no npasam 4esioBeka : M36paHHble pe-
weHua.— T. 1. — C. 568—580; guB. Takox: Sramekv. Austria judgment of 22 October
1984, Series A, No. 84, p. 42.

Examines peculiarities of ECHR's interpretation of article 6 (1) to the Convention for the Protection of Human Rights and Fundamental
Freedoms. Analyzing Court’ case law and doctrine sources the author specifies sense of criteria of the independent and impartial proceeding
in the light of maintenance and improvements ofthejudicial operation at the present stage of the state-legal development.
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