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IINYBDKHUNLOCBIA

MpaKTnka opraHiB KOHCTUTYLIMHOT opucankuii
Ta €EBpONencbLKOro cyay 3 npas /IIO4UHN
3 NMUTaHb JSlIloCTpayii

(MpopoBxeHHA. MoyaToKkauB. y Ne 2/2015)

KoHcTutyuithnin Cyn Pecny6niku CnoBeHis y PiweHHi Big 14 nunHa 1994 poky
WOAO0 KOHCTUTYLIAHOCTI 4YacTWHU TpeTboi cTaTTi 8 3akoHy Mpo opraHu cynoBoi
BNaanl2 Bn3HaB KOHCTUTYLIAHWM MOMOXEHHS, 3riAHO 3 AKUM, HE3BaXaktuyu Ha noso-
XEHHSI YaCTMHU nepuol Liel cTaTTi, cyaai, Ski npuiiMann pilleHHs 3a HacnigkamMu po3-
rnagy cnpas Ha cTafisix 4OCYA0BOro po3cnigyBaHHS i CyA0BOro posrnsgy, Skumu 6ynam
nopyLeHi OCHOBHI nNpasa i cBO6OAN NOANHK, NiCNA 3aKiHYEHHS CBOIX MOBHOBAXEHb €
Takumu, WO He BignoBifalTb yMOBaM MPU3HAYEHHA Ha nocagy cyaai.

KoHcTutyuiiHnii Cya, 30kpema, 3a3Hauus, WO MNOMOXEHHS € NpUKIafoM Tak 3Ba-
HOT HOpPMK Npo ntcTpauito, To6To HOPMKW, Ha OCHOBI AKOT nNpaBo 6paTu yyacTb B
ynpaBs/iHHI AepXaBHUMW crnpaBamu Moxe 6yTm obmexeHo (B gaHoOMy Bunagky —
npaso 6yTn o6paHuM cyanero) 3 orndaay Ha cniBpob6IiTHULTBO 3 nonepegHiM HegeMo-
KpaTUYHUM pexumom; popmyntoBaHHA 3arasbHOl YMOBU B OCKapXyBaHOMY MoJo-
XXEHHI 403BONSE iHAMBIAYani3aLilo y 4iTKO BM3Ha4YeHWn cnocib, 3a 4ONOMOTroH KOH-
KpeTHUX Npuknafis BUKOHAHHA cyAfeto CBOIX MOBHOBaXeHb, Ha NiAcTaBi AKUX opra-
HW, wo 6epyTb yyacTb B OLUiHLI pob6oTn cyanis y npoueci Bigbopy kaHgupaTtie Ta
o6paHHA OCTaHHIX, MaTUMYTb 3MOTYy BU3HA4YUTU, UM BiANOBifaOTb KaHAMAATUN YMO-
BaM ANnA X o6paHHS.

Posrnagatoun uw cnpasy, Cyn 6a3yBaBcs Ha npuHUMNax gepxasu, 3aCHOBAHOT Ha
BepxoBeHCTBI npaBa (ctatta 2 KoHcTutyuii), noginy Bnagu (NyHKT 2 cTaTTti 3
KoHcTuTywii), piBHOCTI ycix nepepn 3akoHOM (cTtaTTa 14 KoHCTUTyLUiT), CyfoBOro iMyHi-
TeTy (NyHKT 1 cTatTi 134 KoHcTuTyLUil), 3a60pOHN peTpOCNeKTUBHOIO 3aKOHOA4aBCTBa
(NyHKT 2 cTtatTi 155 KOHCTUTYLiT), HE3anexHoCTi cyanis.

KoHcTuTtyuitHuii Cyp Natsiiicbkoi Pecny6nikn y cBoemy PiweHHi Big 30 cepnHs
2000 poky wozao BignoBigHOCTI NyHKTIB 516 cTaTTi 5 3akoHy npo Bubopu fo Ceimy Ta
NyHKTIB 5 i 6 cTaTTi 9 3aKOHY Npo BMG6OPU A0 MICbKOT AyMu, 061aCHOT AyMUN | BOTOCHOT
aymu ctattam 89 i 101 KoHcTtuTtyuii NlaTteilicbkoi Pecny6niku, ctaTtTi 14 €BponeiicbKoi
KOHBEHLIT Npo 3axucT npas NWAUHU | OCHOBHUX cBo6OA Ta cTatTi 25 MikHapogHoro
nakTy Npo rpomMafsHCbKi i NONITUYHI NpaBa BM3HAB KOHCTUTYLIAHUMN Ta Takumu, WO
BifANOBifa0Tb MDKHAPOAHUM HOPMaM, MOJIOXKEHHSA, 3rifHO 3 AKMMW KaHAudatamu Ans
o06paHHsa go Celimy abo AyMn He MOXYTb GYTW 0cobu, ski € abo 6ynn wWTaTHUMKU npa-
LiBHUKaMM cnyx6 aepxaBHOT 6e3nekun, po3BifyBasibHOT CNyx6u abo KOHTPPO3BiAKK
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CPCP, NaTBilicbkoi PCP a6o iHWwunx gepxas, Ta ocobu, aki nicna 13 ciuHa 1991 poky
npautoBanun y KMNPC (KMJ), B IHTepHauioHanbHOMY (hpOHTI npawyiBHuKiB JlaTBilicbKOT
PCP, B O6’eaHaHin pagi TpyAoBUX KONekTusiB, B OpraHisauyii BeTepaHiB BillHM Ta
npaui, y BcenatsiiicbkoMy KOMITETi cnaciHHA cycninbcTBa abo X perioHasbHUX KOMi-
TeTax.

KoHcTuTyuitHnin Cya, 30kpema, 3as3Hauums, WO MNPaBO KOXHOMO rpomagsHuHa
NaTtBii y nepep6ayeHoOMy 3aKOHOM MNOpAAKY 6paTv yyacTb Yy AISNbHOCTI gepxasBu i
camoBpsiAyBaHHI He € abCONTHNM; OCKapXXyBaHi 3akoHOA4aB4i HOpMK nNepeabayaloTb
He BigMiHHe CTaBNEeHHSA 3a/1eXHO Bif NOMITUYHUX MepekKoHaHb 0COo6U, a 06GMEeXeHHS
BMGOpPYOro npasa 3a AifANbHICTL NPOTW BiAHOB/IEHOTO AEMOKpPATMYHOro sagy nicns
13 ciyHa 1991 poky; MeTo 06MEXEHHS MacUBHOro BMGOPYOro npaBa € 3axucT 4eMOo-
KpaTMYHOTO AEePXaBHOMO YCTPOO, HaLioHaNbHOT 6e3neKkn Ta TepuTopianbHOT LinicHOC-
Ti JlaTBii. OcKapXyBaHi HOpMK CNpsIMOBaHiI He MpPoOTW nNpaniaMy igein B Jlatsii un
NONITUYHUX NOrNAAIB 6yAb-KOT 0co6U, a NPOTU OCI6, AKi aKTUBHUMMW AiAMU Hamaranm-
CS NOPYLWUTWN AEeMOKpaTUYHWIA AepxaBHWA naj; o6MexXeHHs macuBHOro BMGOPUOro
npasa MOLWMPIOETLCSA HE Ha BCiX YNEHIB 3rafgaHux opraHisauiidi, a nuwe Ha TUX, XTO
aKTUBHO fisB (bpaB aKTUBHY yyacTb) B UMX opraHizauiax nicna 13 ciyHa 1991 poky.
BukpecneHHA kaHguaaTa 3i CNUCKY, AKWO BiH cniBnpayoBaB 3i 3ragaHummn opraHisayi-
AMW, He € afMiHICTpaTUBHMM CBaBiNNAM, BOHO ['PYHTYETbCA Ha iHAWBIOYaNbHOMY
pilWweHHi cygy. TUM caMUM He MOPYLIYETLCA NPUHLMMA, WO BUMArae piBHOro CTaB/ieHHSA
[0 BCiX rpoMajgsaH, rapaHTyeTbCa CyAOBUWI 3axXMCT, a BUKOPUCTaHI 0OMEXEeHHS He €
LOBINbHUMMN.

Y PiweHHi Big 15 yepBHA 2006 poky npo BignoBigHiCTb cTatTam 1, 9, 91 i 101
KoHcTuTyuii lateii Ta ctattaM 25 i 26 MixHapoAHOro nakTy npo rpoMafgsHcbKi i noni-
TWYHI npaBa NyHKTIB 5 i 6 ctatTi 5 3akoHy «[po Bu6opmn go Celimy» Ta NyHKTIB 5 i 6
yacTuHM nepwoi ctatTi 9 3akoHy «[lMpo BubGOpM A0 MICbKOT AymMu, 06/1acHOT Aymu i
BOJIOCTHOI AymMu»1 KoHcTuTyuiiHnin Cyg JlaTseii 3a3HauumB, WO NpuiiMalryun pilleHHS B
KOXXHOMY KOHKPETHOMY BMMaAKy Npo Te, HacCKi/lbkn pilleHHA KoHcTuTyuiiHoro Cygay €
060B’A3KOBUM [N11 HbOFO camMoro, cfig 6patu A0 yBarm npuHUMn npasBoBOi cTabinb-
HocTi. KoHcTuTyuiliHuiA Cyg /1aTBii BUpiWye cnpasy, OUiHIOWYM 06CTaBUHU, L0 iCHYIOTb
Ha MOMEHT YXBaJIEHHA pilleHHSA.

I xoua ctatTa 101 KoHcTuTyuii NlaTsii expresis verbis nepegbavae, wo y camoBps-
OYyBaHHI MOXYTb 6paTu yyacTb NOBHOMPAaBHI TPOMafsaHN, IHTEPNPETYIOUYMN L0 HOPMY Y
3B’'A3Ky 3 XapTieto KoHcTutyuiiHuii Cyg J1aTBii LOX0AUTb BUCHOBKY, LW,0 3aKOHOAABELb
Mae 3anpoBaguTn BUOGOPK 40 OpraHie camMoBpPsAYBAHHA LWJ/IAXOM BiKPUTOro ronocy-
BaHHA Ha OCHOBI piBHMX, NPAMUX i3arasibHUX BUGOPUUX Npas, aHanoriyHo Bubopam Ao
Ceiimy.

Takum 4nHOM, Ta o6CTaBMHa, WO cnpasa BxXxe po3rnaganaca y KoHcTuTyuitHomy
Cygai NaTeil, we He € nigcTaBoo ANA BiAMOBU y MOPYLWEHHI cnpaBu. KOHCTUTYUIiNHWIA
Cyn NOBUMHEH BCTAaHOBUTWM ICTOTHO HOBIi 06CTaBUHM B KOXHOMY KOHKPETHOMY
BUNAAKY.

NaTtBif, cTaBWN AepxaBow — yyacHUKoM €C, B3gna Ha cebe 3060B’A3aHHA, WO
BMN/INBAKTb 3 yCTaHOBYOro gorosopy €EC: «KoxeH rpomagasiHuH Cowa3y, sKuii
NOCTINHO MPOXWBAE B fAKili-HEOYAb AepXaBi-yyacHuui, ane He € 1l rpoMagssHUHOM,

1Latvijas Vestnesis (Official Gazette). — 2006. — Ne 95 (3463).
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Mae npaso rojsiocyesatu i BUCyBaTn CBOK KaHAuAAaTypy Ha BubGopax Ao camoBpAny-
BaHHSA B Uil AepXaBi-y4yaCHWLi 3ri4HO 3 TAaKUMUWU caMUMU NpaBuaamu, Ak i 4ns rpoma-
OAH uiel pepxasu». NMpaBo rpomagaH €C 6paTtu yyacTb y Bubopax fo opraHis camo-
BPAAYBaHHA B AepXaBi, B Kl BOHN NPOXMBaTb, (DYHKLIOHAIBHO NOB’A3aHE 3 YWNH-
HMUM y €Bponi NpaBoM Ha cBob6oay nepecyBaHHsA. [MpaBo Ha yyacTb y BuM6opax Ao
opraHiB camMoBpsAyBaHHA MNOK/AMKaHe 3anobirtu HecnpuATAMBUM Hacnigkam, Ski
BUHWKaOTL NpWU BUOOPI MicusA NPOXWBaAHHA 3a KOPAOHOM Yy Mexax €C. 3aBfaHHAM
Takux npas € 3abe3neyeHHss 04HAKOBOTO CTAHOBMLLA B MeXax yXe iCHywu4oi Bubop-
yoi cuctemum.

Takum 4uHom, ctaTta 101 KoHcTuTyuii JlaTBii BCTAHOB/NE piBHE CYO’€KTUBHE
npaso Ha BMbGOpax 40 opraHiB camoBpsAAYBaHHA ONS NOBHONPABHOrO rpoMajsHuHa
Liel i1 iHWoi aepxaBu — yyacHuui €C, 30kpema, NpaBo BUCYBaTh CBOK KaHAUAATYpY.

3aKoHO4AaBYO0 MOKM WO HEMOX/IMBO AOCATHYTU NEriTUMHOT MeTn 3acob6amu, ski 6
MEHLU iCTOTHO 3a4inasin OCHOBHI NpaBa. 3 04HOro 60Ky, NPUHLUMUN «CamMO3axncTy ,emMo-
Kpatii» He goTpuMyBaTUMeETbCA Yy BUMAAKY, KOMW AepxaBa irHopysaTume MNpoTUAito
CNiBPOGITHNUKIB KONMUWHLOT penpecuBHO’ ycTtaHoBu. [MpoTe 3 iHWOro 60Ky, 3axucTy
npas NOANHN cynepeynno 6 BCTAHOBMIEHHA TpUBanMX O6MeXeHb, 0CO6NBO ANA TUX
0cCib, AKi N0ANbHI A0 HE3a/IeXHOCTI i feMOKpaTUYHOCTI J1aTBsil.

KoHcTutyuitnnin Cyp NlaTteii 3BepHyB yBary, Wo 6arato gep)as BCTAHOBWAW Taki
obMexeHHs, nepepbaynBlIN, cepef iHWOro, HM3KY nocapg i PYHKLUiA, sKi He MOXHa
noeAHyBaTty 3i cTaTycoMm fenyrtata napsiameHTy abo opraHy micLueBOro camoBpsgy-
BaHHA.

KoHcTuTyuitinin Cyp Natsii fiilioB BUCHOBKY, WO NPUHLMN MPaBOBOi PiBHOCTI
ponyckae i HaBiTb BUMarae pisHOro ctaBfeHHs A0 Ocib, ki nepebyBalTb Yy Pi3HUX YMO-
Bax.

KoHcTuTyuilinnin Cyg NaTteii BU3HaB, WO NyHKTN 506 cTatTi 5 3akoHy «Ipo Bubopu
[o Ceiimy» i nyHKTM 5 i 6 yacTvHmn nepwoi ctaTtTi 9 3akoHy «[1po BUGOpPKU [0 MiCbKOT
aymn, obnacHoi Aymu i BOJIOCHOT Aymu» BignosigatoTb ctartam 1, 9, 91 i 101
KoHcTuTyuii NlaTsii Ta ctatam 25 i 26 MikHapo4HOro nakTy npo rpoMagsHcbKi i noni-
TUYHI npaBsa.

Lloao KOHCTUTYUiHOT ckapru 3asBHuKa HO. Bospca KoHcTtutyuiiHuii Cypg JlaTsii
BU3HaB NMYHKT 5 cTtaTTi 5 3akoHy «[po Bubopu o CeiiMy» i NYHKT 6 yacTMHU nepLioi
ctaTTi 9 3akoHy «[1po BU60OpK A0 MICbKOT AYMWN, 06/1aCHOT AYMU i BOSTOCHOT AYMU» TaKu-
MU, WO He BignosigatwTh cTtatTam 1, 9, 91 i 101 KoHcTuTyuil /1aTBii, a TakoX cTaTtTaM
25126 MikHapoaHOro nakty npo rpoMagsaHCcbKi i MOMITUYHI NpaBa Ta BTpavyarTb YNH-
HICTb 3 AiHA ony6/liKyBaHHSA pilleHHS.

KoHcTuTyuinHmin Cyp Bonrapii HeogHopas3oBO po3rnsgas cnpaBu, MOB’si3aHi 3
ncTpauinHumn mexadismamu. 3okpema, B PiweHHi Big 27 nunHa 1992 poky wopno
BignoBigHOCTI cTaTTi 9 MepexigHNX Ta NPUKIHLEBUX MOJSTIOXEHb 3akKoHy «[Mpo 6aHku i
KPEeAMTHI yCTaHOBW» MYHKTY 2 cTaTTi 6 KOHCTUTYLIT Ta MDKHApOAHUM HOpMaMm iyrogam,
patudikoBaHum bonrapieto, 30kpema NyHKTY 2 cTaTtTi 2 i cTtatTi 25 MixHapoaHoro
nakTy Npo rpoMagsaHchbKi i noniTuYHi npasa 1966 poky Ta KoHBeHUiT Npo ANCKPUMiHa-
uito B ranysi npaui Ta 3aHaTe N° 111 1958 poky KoHcTuTyuilinnii Cya Bonrapii Bu3HaBs
Takol, L0 € HEKOHCTUTYLINHOW | cynepeynTb MiKHApOAHWM KOHBEHLUiiM, cTaTTio 9
MepexigHMX Ta NPUKIHUEBUX MONMOXEeHb 3akoHy «Mpo 6aHKM i KpeAUTHI yCTaHOBU»,
3rifHO 3 KO ocoba He Moxe 6yTuM obpaHa abo NpuUitHATa Ha KepiBHY nocajy Ha nia-
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cTaBi CTaTTi 7, AKWO yNnpoAoBX oCTaHHiIX 15 pokiB BoHa ob6upanaca A0 LeHTpasbHUX,
perioHanbHNX, OKPYXHUX, MicueBuX abo MyHiuunanbHUX KepiBHUX opraHisa LK
Bonrapcbkoi KOMYHICTMYHOT napTii, koOMcomMony, BiTunsHaHoro gpoHTy, COHO3y aKTUB-
HUX y4yacHUKiB 60poTbbM 3 pawmsamom i kanitanismom, 6oarapcbkux npodcninok,
6onrapcbkoro ArpapHoro cot3sy, abo npusHayanacs Ha ymMoBax MOBHOT 3aliHATOCTI Ha
KepiBHY nocagy B LIK Bonrapcbkoi KOMYHICTUYHOT napTii, abo 6yna onnavyyBaHuUM uu
HeonnavyyBaHWM CNiBPO6GITHMKOM OpraHiB AepxaBHoi 6e3nekn. Lie o6MexeHHA Tpuea-
No N'aTb poKiB.

KoHcTutyuiinmin Cyp Bonrapii 3a3HayuB, WO MNOJIOXKEHHSA NYHKTY 2 cTaTTti 6
KoHcTuTtyyii Bonrapii He MOXYTb MaTu XXOAHUX 0O6MeXeHb, OCKiJiIbKM BOHM BCTAHOBJIIO-
I0Tb PIBHICTb YCiX rpoMmafaH nepefj 3aKOHOM. He NOBMHHO 6YTWU XOAHUX NPUBINEIB un
o6MexXeHb CTOCOBHO MpaB WoA0 HapOAHOCTI, pacoBOi Ta eTHIYHOI HaNexXHocTi, cTarTi,
NOXOAKEHHSA, penirii, 0CBiTU, NepekoHaHb, NONITUYHOT HANEXHOCTi, 0cobucToro i cyc-
MiNbHOTO CTAHOBULLA YN MaWHOBOrO cTaHy; cTtaTTa 48 KoHcTuTyuii Bonrapii 3akpinnte
NPUHLWUM, 3rigHO 3 AKUM KOXEeH rpoMajsiHuH BifIbHO o6upae cBOlo npodhecito i micue
po6oTu. lMonoxeHHa cTaTTi 9 MNepexigHUX Ta NPUKIHLEBUX MOMOXEeHb 3akoHy «[po
6aHKM | KpeanUTHI yCTaHOBM» 06MeXylTb npaBo o06ilimaTn KepiBHy nocagy B ynpas/iiH-
CbKUX opraHax 6aHkiB, Wo B po3yMiHHiI cTaTTi 1 KoHBeHUii Ne 111 1958 poky € guckpu-
MiHaLliEl B acnekTi AOCTYNHOCTI KOHKPEeTHOT npodecii. Ii TEKCT TakoxX cynepeunTsb
NYHKTY 2 cTaTTi 2 i NyHKTY 1cTaTtTi 6 MiXHapoAHOro nNakTy Npo eKOHOMIYHI, couianbHi i
KyNbTYpHi npaBa, ctatTaMm 2 i 25 MiKHapoAHOro nakty npo rpomMagsAHChbKi i NONITUYHI
npasa.

Y PiweHHi Big 11 nwoToro 1993 poky W0A0 KOHCTUTYUiNHOCTI 3akoHy «[po TUM-
yacoBe 3anpoBafXeHHs AesaAKnX AO0A4aTKOBUX BUMOT [0 YSIEHIB paj HayKOBUX OpraHi-
3auiii Ta Buwoi atecTtayiiHoi komicii» KoHcTUTyuiliHnin Cya Bonrapii BU3HaB KOHCTU-
TYLiAHUMN OKpeMi MOMIOXEHHSA LbOro 3akoHy, 3a3HauMBLUM, WO NYHKTOM 2 cTaTTi 6
KoHcTuTyuii Bonrapii piBHICTb ycix rpoMagsaH nepej 3aKkoOHOM (OPMYJ/IIOETLCA £K
NPUHLMN KOHCTUTYIOBaAHHA TPOMAafsAHCLKOro cycninbcTea i gepxaBu. Lia Hopma
AeTanisye couianbHi KpuTepii 41a BiAMOBM B 0OMEXEHHI NpaB i HEAONYLEHHA HafaH-
HA nepesar. HaknageHHa o6MeXeHb Ha nigcTasBi UMX KPUTEPITB € NOPYLWIEHHAM NPUH-
uuny piBHOCTI BCiX rpoMajsaH nepep 3akoHoM. XXogHa 3 ,04aTKOBUX BUMOT, BCTAHOB-
neHnx 3aKOHOM, He BM3HAYa€E XOAHOT0 3 colia/ibHUX KPUTepiiB, nepepaxoBaHux y
NYHKTI 2 cTatTi 6 KoHCTUTYLiT Bonrapii, nigctaBot ANA HefONYLWEeHHSA B YleHn paau
HayKOBUX opraHisauyiin Ta 4o Buuwoi atecTauiinHoi komicii. MpodecioHaniam He 3a3Ha-
YeHUn cepefl UMX KpuTepiiB, a npoceciiiHi HaBUYKM € HEOBXiAHMMK ANA 06iliMaHHA
neBHoi nocagu. CTBOPEHHSA BiAMIHHOCTEW Ha OCHOBI BMMOT A0 npocdhecioHanismy
BiANOBifae MiKHapoAHUM foroBopam, CTOPOHOK fAKUX € Bonrapia, i He nopywye
piBHOCTI rpomagsH nepepg 3akoHOM. [paBo Ha npawul rapaHTyeTbCA 3aKOHOM, YCi
rpomMagsiHMu MOXYTb BiIbHO o6upaTtu cBOK npodecio i micue po6oTn. [JoaaTKoBi
BUMOIM He 06MeXyloTb NMPaBo Ha Npaulo BYEHUX. iX NpaBO Ha TBOPUMIA BHECOK i pea-
niszayilo piBHUX YMOB O/19 OTPUMAaHHSA BYEHOro CTyneHda BiANOBIAHO A0 NpUHUUNIB
cBob6oaun, piBHOCTI | cnpaBeA/NIMBOCTI He obMexeHe. [lepcnekTMBa BYEHOro cTaTu
anpektopoM abo yneHoM agMiHICTpaTMBHOT paau He € npaBoM, BU6opom npodecii
abo Bu6opom Micus pob6oTn. MOX/IUBICTbL A1 TPOMAAAH cTaTh YneHamn aamiHicTpa-
TUBHUX paf, He po3rnsAfacTbCa K NpaBo, BOHA He rapaHTyeTbCA i He 3axuaeTbecs
KoHcTuTyui€elo Ta 3akoHamu Bonrapii.
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Y PiweHHi Big 21 ciyHa 1999 pokyl KoHcTutyuitHnin Cya Bonrapii BcTaHOBUB, W0
naparpad 1 MepexigHWx NonoXeHb 3aKOHY NPO afAMiHICTpaLil0 € HEKOHCTUTYLIAHUM,
TOMY LWO MOpPYWYE NpUMHUUN BepxoBeHcTBa npasa (ctatTi 4, 6.2 i 38 KoHcTutyuii
Bonrapii), i fofas, Wo NPOBMHA i BiANOBIifANbHICTE MalTb 6YTU CYTO iHAUBIAYaNbHU-
MU, & HE KONIEKTUBHUMU.

Y PiweHHi Big 11 xxoBTHA 2013 poky KoHcTuTyuinHnin Cya Bonrapii BU3HaB Taknumu,
Lo He BignoBigatTe KOHCTUTYLIT (€ HEKOHCTUTYLIAHUMN) | cynepevaTb MiKHapPOAHUM
KOHBEHLiaM, A0 AKX npuegHanacsa bonrapia, nyHKT 3 cTtaTTi 26 Ta NyHKT 3 cTaTtTi 59
3akoHy «[1po pagio Ta TenebavyeHHsI». 30Kpema, 3a3Ha4Ya€eThbCs, WO OCKApPXEHi 3aKo-
HOAAaBYi NO/TIOXEHHA BBOAATL HEMPONOpLUiiiHe 06MeXeHHS npaB MIOAWNHN.

KoHcTuTyuinHmin Cyn MakepoHiT — OAWH i3 OCTaHHIX, XTO pO3rnsagaB NMTaHHSA KOH-
CTUTYLINHOCTI NoCTpaLinHnX MexaHi3mis.

Y PiweHHi Big 24 6epe3Hs 2010 poky Wwo0[0 KOHCTUTYLIAHOCTI 3aKOHY Npo Bu3Ha-
YEeHHA [404aTKOBOI YMOBM BWKOHAHHS OEPXaBHOI CNyxX6u2 KOHCTUTYUiiHOW 6yna
BM3HaHa CyTb NPaBOBOr0 peryaloBaHHA, 3anpoBaXeHoro 3akoHOM. HeKOHCTUTY-
LilHAMWM BW3HAHO: 3aKOHOAaBYi MOJIOXEHHS L0400 MNOWMWPEHHA fAil OCKapXeHoro
3aKoHy Ha nepiog MK NPpUAHATTAM y 1991 poui KoHCcTUTyuUil MakefoHiT Ta NpUAHATTAM
3akoHy; nyb6nikayii B «OdiliinHnX BigomocTax Pecnybnikn MakefoHiss» iMeH 0cCib, Aki He
noganu geknapauito, a Takox TUX, XTO cniBnpauoBas 3 opraHamu gepxxaBHoT 6e3neku;
3060B’A3aHHA MogaBatu geknapauii gnsa ocib, AKi BUKOHYOTb YNpaB/iHCbKi YHKUIT B
NOMITUYHUX NapTiX, € YeHaMN rpoMaAcbkux 06’efHaHb | POHAIB, peniriiHux rpomag,
i penirinHnx 06’egHaHb.

KoHcTuTyuinHnin Cyn MakefoHii 3a3HauuB, W0 3aKOHOA4aBELb MaB KOHCTUTYLiHY
nigctaBy 3a A0MOMOIO OCKapXeHoro 3akoHy BU3HAUYUTW HOPMAaTWUBHI NepefymoBMU
AN NOPYLWHWKIB Npas NANHN 3a YaciB nonepefHbol NOAITMYHOT cucTeMmn He obinma-
TV nocajgy Ha AepXXaBHilh cnyx6i B 30BCIM IHLWIN AeMOKpaTUYHili cucTemi; nocTpauia €
npouecom, NMOB’A3aHUM 3 MUHYNUM, KU Ma€E Ha MeTi YCYHEHHS MOX/MBOCTER AN
nofasiblWoro NOPyLWeHHA NpaB MIAUHN B HUHILWHIA couianbHO-NONITUYHIA cucTemi. Lle
O3Hayae, WO npouec NOBUHEH 3aCTOCOBYBATUCA A0 nepiody, KoM ocobu manu MOX-
NUBICTb MOpylwyBaTu npaBa AAUHW | BAKOPUCTOBYBATU X AN ocobucTux uinen, 6es
HasBHOCTi BCTAHOB/IEHNX KOHCTUTYLIAHWX | NpaBOBMX MeXaHi3MiB ANA 1X nokapaHHs,
a 3 iHworo 60Ky, BKa3ye Ha Te, LLO /IlOCTPaLia He MOXe 3acToCoByBaTuUCH 40 nepiogy,
Konu gepxasa 36yayBana iHWYy couianbHO-MONITUYHY CUCTEMY, fka 6a3yeTbCsA Ha npa-
Bax NIOAUHN Ta iX 3axucTi. Hopmu, wo nepepgbavann nybnikayito B «OddiyiiiHUX Bif0-
mMocTax Pecny6niku MakepoHis» iMeH ocib, ki He nofanu geknapauiio, a Takox Tux,
XTO cniBnpautoBaB 3 opraHamu fepxaBHOi 6e3neku, NOpPyWyTb KOHCTUTYLIAHO
rapaHToBaHi rigHicTb, MopasibHy Ta 0COBUCTY HefOTOpPKaHHICTL ocobu i € popmoto
cycninbHOT cTurMmaTum3auii umx ocié. 3060B’A3aHHA nofgaBaTn geknapawii na ocié, aki
BVUKOHYIOTb YNpas/liHCbKi (OYHKUIT B NONITUYHMUX NapTiax, € 4yeHamn rpomMagCbKux
06’eHaHb | POHAIB, peniriiHuX rpomag i peniriiHux 06’efHaHb, CBiAYNTbL NPO BTPY-
YaHHA [epXaBu Yy [AiANbHICTE Taknx 06’egHaHb, WO He BignoBigae KoHCTUTywii
MakepoHii.

1Darzhaven vestnik (Official Gazette). — 1999. — Ne 8 [EnekTpOHHUI pecypc]. — Pexunm gocty-
ny : http://www.codices.coe.int/NXT/gateway.dl/CODICES/precis/eng/eur/bul/bul-1999-1-
002?f=templates$fn=document-frame.htm$3

2Sluzben vesnik na Republika Makedonija (Official Gazette). — 2010. — Ne 45.
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Y PiweHHi Big 9 kBiTHA 2014 poKy WOAO KOHCTUTYLINHOCTI NyHKTIB 1i2 cTatTi 1 B
YyacTuHI: «40 AHA noyaTKy 3acToCyBaHHA 3akoHy npo BiNbHWIA A0CTYyn A0 ny6nivHOi
iHtbopMmauii», cTaTTi 1 B YaCTUHI: «KOMMULWHIA» | «AepxaBHa Braga abo», nyHkTiB 1i 25
cTaTTi 3, NyHKTiB 1126 cTaTTi 3 B YaCTUHI «aABokaTa i mefiatopa», NyHKTy 2 cTaTTi 3,
NyHKTY 1 cTaTTi 4 B 4YacCTWHI «40 AHSA MNo4vaTKy 3acTOCyBaHHA 3akoHY Npo BiNbHWIA
focTtyn go ny6nivHoi iHhopmauii» Ta BUYacTuUHi «cTaHoM Ha 17 nuctonaga 1991 poky go
[HSA moyaTKy 3acTocyBaHHA 3aKOHY Npo BiNbHUIE gocTyn Ao ny6nivyHoi iHdopmauii»,
NYHKTIB 2 i3 cTatTi 4, nyHKTY 1 cTaTtTi 14, nyHkTy 3 cTtatTi 15, nyHKTiB 314 cTaTTi 18 B
YacTuHI: «40 AHA MoyaTKy 3aCTOCyBaHHSA 3aKOHY MpPO BiNbHWI AOCTyn A0 ny6niyHoi
iHcbopMmaLii», NyHKTY 3 cTaTTi 27, nyHKTiB 1, 2 i 3 cTaTTi 28, nyHKTiB 1, 2 i 3 cTaTTi 29,
cTatTi 30, nyHKTIB 2, 3 14 cTaTtTi 31, cTaTTi 33, NyHKTY 2 cTaTTi 36 Ta cTaTtTi 40, a TaKoX
3ara/sloM 3aKOHIB NPo 06MeXeHHsA 06iliMaTn AepXaBHi nocagu, Npo AOCTyn A0 AOKY-
MEHTIB | po3KpuTTA iHopmauil npo cniBnpayt 3 opraHamu fgepxaBHoi 6e3neknl
KoHcTuTyuintHnin Cyn MakefoHii 3a3HaymB, L0 OCKapXEHWUN 3aKOH He MICTUTb MOJ0-
XeHb, AKi nopywyTb abo 06MexXyTb OCHOBHI NpaBa icBob6oaun rpomajsH, BiH 3aCHO-
BaHWii Ha MpuHLMNax BepXOBEHCTBA NpaBa, NpaBoBOi 6e3nekn Ta 3axucTy npas i
cBo60g rpomagsH.

BcTaHOBNEHHA 06MeEXeHHS Wo40 nepebyBaHHA Ha AepXaBHi cnyx6i cnpamoBaHe
Ha 3aXMCT OCHOBHMX Npas i cBO60OA rpomMajsH Bif NopyweHb i4eoNoriYHoro um noni-
TUYHOro nnaHy. KoHcTutyuiiHnin Cyg MakeAoHii BMpiWMB, WO BiANOBIAHO A0 KOHCTU-
TYUilHUX NpunuciB 3aKkoHOAaBelb Mae npasoO CTBOPHOBATW | BCTAHOBMOBATU YacoBi
Mexi ncTpauii. 3akoH J03BOJIAE NPO30pY 1 edheKTUBHY peanisauyiio Lboro npouecy,
perysoBaHHA AKOro € BUK/TIOYHOK KOMMETEHL i€l 3akoHodaBLuA. BiH mae npaBo BcTa-
HOBJ/IIOBATMW KOO 0Ci6, AKMX Leil 3akoH cTocyeTbecA. CnipHi cTaTTi 3akoHy wo40 ny6i-
Kauii Ha Be6-canTi Komicii pilueHHs, WO BM3HAYa€E cniBnpayl 3 opraHaMmu AepXaBHOoi
6e3neku, A0 noyaTKy npouenypu posrnagy B agMiHICTpaTUBHOMY Cyfi He cynepeuaTtb
KoHcTuTtyuii MakefoHii, 0CKi/ibKM B LLbOMY KOHKPETHOMY BUNaAKy pilleHHA BHOCUTbLCA
nepej pos3rnAafoM OopraHom [AepXXaBHOrO ynpas/liHHA, B AKOMY MPaBO Ha OCKapXeHHS
a60 iHWy thopmMy NPaBOBOro 3axUcTy PeryateTbcs 3aKOHO4aBCTBOM.

KoHcTuTyuitHuii Cya YropwmHu we B 1994 poui po3rnsiHyB NUTaHHA W040 KOHCTU-
TYUWIAHOCTI feAakMx eNeMeHTIiB locTpauii. 3okpema, B PiweHHi Big 22 rpyaHs 1994 poky
LWOAO0 KOHCTWUTYLIMHOCTI 3akoHy NMpo nepeBipKy 0cib, ski ob6iimaloTb nNeBHi mocagm2
KoHcTuTyuiiHuii Cyg YropwmuHy BU3HaB HEKOHCTUTYLIAHUMU NOJSTOXEHHA OCKapXeHo-
ro 3akoHy. KoHcTuTyuiiiHuin Cypn YropwmHu 3a3HauvB, WO MOTPIOHO YTOUHUTH, AKi
0Cco6U MOXYTb MaTu AOCTYN A0 AaHUX CEKPEeTHOT CnyX6u, sKi iXx cTocyloTbeA, ANA BCTa-

1Sluzben vesnik na Republika Makedonija (Official Gazette). — 2014. — N2 94.

23aKoH YropwuHu Big 8 6epe3Hsa 1994 pokKy CTOCYETbCH NepeBipKU AEAKUX AepXaBHUX YNHOB-
HUKIB Ta iHWMKWX 0Cib, AKi 3aiiMaloTb K/IHOYOBI Nocaamn B CycniibHOMY XUTTi. MNepeBipka Mae Ha MeTi
BU3HA4YNUTKU, 4n 3[iicHIOBaNM Ui ocobu AisnbHICTL Bif iMeHi opraHiB gepxaBHOT 6e3nekn a6o
OoTpMMyBanu AaHi Bif opraHiB gep>aBHOT 6e3nekn, Wo6b AONOMOTITM IM Y NPURHATTI piweHb, abo
4 6yNM BOHWM 4YsieHaMW HauucTcbKol napTii «CxpeweHi CTpinm». AKWO nig yac nepesBipkn BUsA-
BUTbCSA, WO ocoba nignagae nig ogHy 3 UUX KaTeropiii, To pe3ynbTaTv NOBUHHI ony6nikoByBaTu-
cA, 3a BUHATKOM TUX BUNaAKiB, KON ua ocoba nepwoto nogae y BigctaBky. MNepesipka NnpoBo-
ANTbCA cneuianbHOK KOMicieto, uneHamu Akoi € cyaani. Ocoba, sika nignagae nig nepesBipky
MOXe nojaTtuv no3oB A0 Micbkoro cygy. Cyn nepernspae pileHHs komiteTy. O6muaBa nposa
[XEeHHA po3rnagalTbecsa y 3akpuTomy 3acigaHHi (Magyar Kozlony (Official Gazette), 124/19Y<

East European Case Reporter of Constitutional Law. — 1995. — Vol. 2. — N22. — R 159).
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HOBJIEHHSA BMN/IMBY NONEPEAHbLOr0 pexmnmMmy Ha ix ocobucty gonwo. besymoBHa cekpeT-
HiCTb OKYMEHTIB, nepeniyeHnx y 3akoHi, € HEKOHCTUTYLiliHOW. 3aKOH BMXOAUTb 3a
MeXi I pUCANKLIT 3aKOHO4aBY0Oro OpraHy, OCKifIbKM Yy HbOMY MOC/IiJOBHO He 3aCTOCO-
BYETbCA OAWH | TON camMuii KpUTepii AN po3MexyBaHHSA iHpopmauii npuBaTHOrO i
AepxaBHOro iHTepecy.

OKpemo BapTo PO3rAHYTM AOCBIA apabCcbkux KpaiH, AKi 3Ha4YHO MNi3HiWe NPpUHA-
NN Tak 3BaHi 3aKOHW Npo NCcTpauilo — 3akoHW Npo NoniTuyHy isonauito (al-'azlal-
siyasiy). 3okpema, €rnnet —y 2011 poui, Ipak —y 2012 poui, NliBia —y 2013 poui,
Memen —y 2013 poui.

3rifHO 3 ErMNEeTCbKMM 3aKOHOM YMHOBHWKaM 4YaciB MNpPaBJ/liHHA KOJINLWHLOTO
Mpe3ngeHTa X. Mybapaka, a Takox npefcTtaBHMKam npaBnsayoi npu HboMmy HauioHasb-
HO-AeMOKpaTUYHOI napTii 3a60poOHAETLCA 6paTn yyacTb Y napiamMmeHTCbkux Bubopax.
Ocobam, sKi ynpoA0BX N’'ATK pokiB 06iliMann B Liein Yac KepiBHi nocagun B ypsai, opra-
Hax [epXaBHOro ynpasfiHHA, opraHax 6es3neku, a TakoX nocagu 3acTymnHUKiB 060x
nanat ermneTCcbKOro napsameHTy Big HauioHanbHO-gemokpaTtnyHoi napTii, 3a6opoHe-
HO BUCyBaTW CBOT kaHAuAaTypu Ha Bubopax rnasBu gepxasu, 06ilimaTty NocTu rnasu
KabiHeTy MIHIiCTpiB, Noro 3acTynHukiea abo MiHicTpiB ypsagy. Lis 3a6opoHa fie npoTarom
[ecATN POKiB 3 MOMEHTY BiACTaBKM KOMWWHBLOTO MNpe3ngeHta €runty X. Myb6apaka,
TO06TO 3 12 noToro 2011 poky.

BuwmniA KOHCTUTYLIRHNA cyn €runTy 15 yepBHA 2012 poKy NPUIAHAB PilLEHHS, SKAM
aHynioBaB pes3ysbTaTu BUOOPIB TPeTWHM fAenyTaTiB HWKHbOI nanatu napsiameHTy.
Takuii BepauKT 6y/10 BUHECEHO Yepe3 HEBIANOBIAHICTb 3aKOHY MPO BMOGOPU MOJTOXEH-
HAM KOHCTWUTYLiliHOT Aeknapauii (4OKYMeHT, K1l Ai€ 00 NPUAHATTA HOBOT KOHCTUTY-
uin). Ha gymky cyguis, Masio Micue nopyweHHs NpUHUMNY HaJaHHA PiIBHUX MOXJ/IMBOC-
Teli He3aneXxHWM i napTiiHUM kaHAugaTtam B ogHOMaHAaTHUX okpyrax. Kpim uboro,
Buwnini  KOHCTUTYUiHWI cyh E€runTy [03BOJIMB OCTAaHHbOMY MNpPeM’epy enoxu
X. Myb6apaka — reHepany A. Wadiky B3aTK yyacTb y pYyromy Typi Npe3ngeHTCbKNX
BNGOPIB.

5 noTtoro 2015 poky ypsapg NliBil npu3ynnuHUB Ail0 3aKOHY NMPO MOMITUYHY i3014LUit0,
o 3abopoHSAE YNHOBHMKAM, AKi NpautoBanu nig vyac npaesniHHa M. Kagaadi, obiimaTn
JepXaBHi nocagu.

MpakTka EBPONeiRcbKOro cyay 3 npaB JIOANHN

€CINN po3rnagas cnpasu NPo BiANOBIAHICTbL NONOXEHb HaLiOHa/IbHOTO 3aKOHO4aB-
ctBa KOHBeHUiT nNpo 3axucT npas /IOAWHW | OCHOBOMOJIOXHUX cBOGOg (gani —
KoHBeHLis).

Ha Hawy aymky, yci cnpasu €CIJ1 wopfo noctpayii MoXHa 3rpynysaTtun BignosigHo
40 nopylweHb ctaTteii KoHBeHUT:

1 CtaTTa 6 (NpaBO Ha cnpaBeA/uBUA cya). Hanpuknapg, piweHHsa y cnpaBax: Case

of Rasmussen v. Poland Big 28 kBiTHA 2009 poky, Case of Matyjek v. Poland Big 24 kBiT-
HA 2007 poky, Case of Bobek v. Poland Big 17 nunua 2007 poky, Case of Luboch
v. Poland Big 15 ciuHa 2008 poky, Case of Jatowiecki v. Poland Big 17 ntotoro 2009 poky,
Case of Gorny v. Poland Big 8 yepBHAa 2010 poky, Case of Moczulski v. Poland Big
19 kBiTHA 2011 poky, Case of Tomasz Kwiatkowski v. Poland Big 19 kBiTHA 2011 poky,
Case of Welke and Biatek v. Poland Big 1 6epe3Hs 2011 poky, Case of Zablocki
v. Poland Big 31 TpaBHA 2011 poky, Case of Zawisza v. Poland Big 31 TpaBHs 2011 poky,
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Case of Moscicki v. Poland Big 14 yepBHa 2011 poky, Case of Wrona v. Poland Big,
10 6epesHsa 2015 poky.

Yci ui cnpaBu € aHasorivHumu. €CIJ1 BCTaHOBMB, WO Nif Yyac NCcTpayinHnux 3axo-
AiB ycim ocobam, SIKUX BOHU CTOCYBaTUMYTbCS, NOBUHHI 3abe3neyyBaTucsa npouecy-
anbHi rapaHTii, nepea6ayeHi KoHBEHL €0 CTOCOBHO ByAb-AKOro Cyf0BOro po3rnsagy.

€CMNJ BM3HaB, WO BMMOTM HauUiOHa/bHOT 6e3nekn 3a NeBHUX 06CTaBUH MOXYTb
BUKAIMKATW npouecyanbHi 0OMeXeHHS y cnpaBax WoAo0 AepXaBHOT TaeMHuui. MpoTte
HaBiTb Y TAKOMY BUMNaAKy NOHATTA 3aKOHHOCTI i BEpXOBEHCTBA Npasay AeMOKpaTu4yHo-
My CyCninbCTBI BUMarae, wo6 3axogm, fki CTOCYOTbCA (DyHAAMEHTaNbHUX NpaBs, Takux
AIK NPaBO Ha crnpaBefNvBWUA CyAOBUI PO3rNAL, Manu 3aKOHHY OCHOBY i BignoBsiganu
LOCATHEHHIO TX 3aXUCHUX PYHKLLIN.

[JomiHyBaHHA acnekTiB, MOB’A3aHUX i3 KPUMiIHA/IbHOIO BiANOBiAAaNbHICTIO (XapakTep
nNpaBonopyLweHHA — MOMWUIKOBA 3a8Ba B MeXax /tlocTpaLii — xapakTep i ceplio3HicTb
nokapaHHs — 3abopoHa ob6ilimaTn neBHi Npodecii NPOTATOM TPMBAJIOro vacy), Mmoxe
cnpAMyBaTu Ui npouenypu 0o KpuMiHanbHoi cpepu ctaTTi 6 KoHBeHU,iT.

[depxaBam, SfKi BUKOPUCTOBYIOTb NIlOCTpaLiiHi caHkKuii, HeobxigHO 3abe3neuunTu
HasfABHICTb YCiX MmpouecyanbHUX rapaHTiii onasa ocib, Aki ctanm ix o06’ekTom. bes-
CYMHIBHO, LLO B AeSKUX BUNajKax iHTepecu aepxasun AUKTYIOTb HEOOXIAHICTL 36epe-
XEHHA CEeKPeTHOCTI AOKYMEHTIB, CTBOPEHUX Y Nepios KOMYHICTUYHOTO pexumy,
O HaK Le MOXe A0onycKaTuca TiNbKN Yy BUHATKOBUX BUNagKax nicnga cnaveBy Tpueano-
ro yacy 3 MOMeHTY iX BUHUKHEHHSA. O60B’A30K 06I'PYHTYBAHHSA 3a3HauvyeHuX iHTepecis
Yy KOXHill KOHKPETHIl cnpaBi NoknagaeTbCca Ha ypsaa AepxaBun. BukopuctaHHa cucrte-
MKW, 3a AKOT pe3ynbTaT pO3rnsagy 3HauyHOl MIpPO 3anexuTb Bif BiAHOB/EHHA AilA,
BXWUTUX KOMULWHIMK cneucnyxbamu, Togi AK martepianu, WO mMalTb 3HAYEHHSA ANA
cnpaBu, 3anuvWarnTbCa CEKPeTHUMU, i 6yAb-aKi pilleHHs WoAo 3HATTA TaeMHOCTI
BWHOCATbLCA Ha PO3CyA Ail0UMX Cneucnyx6, CTBOPKE A1 3aLlikaB/leHnx ocié oueBuna-
Hi HE3PYYHOCTI.

CTyniHb CEKpPeTHOCTI OKYMEHTiB, 06MeXeHHs npasa focTyny ocobun ao martepi-
anis cnpasu, a TakoXx MpuBiNneioBaHe CTaHOBULWE NpeACTaBHWKA AepXaBHUX
iHTepeciB y npoueci po3rnaay icTOTHO 06MeXuUIn MOXNNBOCTI CNPOCTYBAHHA BUCY-
HYTUX NPOTU 0COBU 3BMHYBa4yeHb. Takum 4YuMHOM, npouenypa nwcTpawii i CykynHe
3aCcTOCYBaHHA 3a3HayeHWX npasBua NoknagatrTb Ha 0COOY NPaKTUYHO HaLMIipHWUI
TArap i He BigNOBi4alTb MPUHLMUMY PIBHOCTI NpouecyasibHUX MOX/IMBOCTEN CTOPIH
y cnpasi.

MpoTe paHiwe €CIJ1 3a3HauunB, WO 4719 AepXaBu, AKa KepyeTbCA NPUHLUNOM Bep-
XOBEHCTBa MpaBa, € NPaBOMIPHUM MNOPYLWUTU KPpUMiHaNbHE nepecnigyBaHHSA NpoTu
0Ci6, WO BYMHMAA 3/TOHMHW B YACW MUHYJIOTO PEXUMY; Tak caMo Cyam Takol fepxasu,
O 3aMiHUN NOMNepeaHi CyfoBi opraHun, He MOXyTb B6yTu nigaaHi KpUTULi 3a 3acTocy-
BaHHA i TNyMayeHHA NpaBoBUX NOJIOXEHb, YAHHUX HA MOMEHT BUMHEHHSA TaKMUX 3/104M-
HiB, Yy CBIT/i NPUHLUUNIB, Ha AKUX 'PYHTYETLCA NpasoBa fepxasa (Streletz, Kessler and
Krenzv. Germany, 22 March 2001).

2. CtaTtTa 8 (MpaBO Ha moBary A0 NPWBATHOrO i cCiMeliHOro XuTtTa). Hanpuknag,

piweHHa y crnpaBax: Case of Niemietz v. Germany Big 16 rpygHa 1992 poky, Case
of Vogtv. Germany Big 26 BepecHs 1995 poky (y skomy €CI1/1 3a3HauuB, Wo geMoKpa
TWYHa JepXaBa Mae nNpaBo BMMaratu Bif CBOTX YAHOBHUKIB SI0OA/IbHOCTI A0 KOHCTUTY-
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LiiHUX NpUMHUMNIB, Ha AKMX BOHAa 3acHoBaHa (8 52)), Case of Sidabras and Dziautas
v. Lithuania Big 27 nunHa 2004 poky, Case of Rainys and Gasparavicius v. Lithuania Big,
7 kBiTHA 2005 poky, Case of Turekv. Slovakia Big 14 niotoro 2006 poky, Case of Joanna
Szulc v. Poland Big 13 nuctonaga 2012 poky.

€CI/1 Bu3HaB, Wo TpuBasa 3abopoHa Ha npauesBnawTyBaHHA BN/ANBAE Ha Npueart-
He xuTTA (Sidabras and Dziautas v. Lithuania, 27 July 2004, § 44).

B iHWoOMY piweHHi ECIJ1 BCTaAHOBMB, L0 3BiNIbHEHHA 3aABHUKIB i3 po60TY (lOpUCTIB
y NpMBaTHOMY CEKTOPpI) i noganblui 06MeXeHHs Wo40 iX npayesnawTyBaHHA BignoBia-
HO 40 3aKOHY MpPO /II0CTpaLilo CTaHOBUIN 3aKOHOA4aBYe BUOKPEMJIEHHA X CTaTycy Ha
nigctaei MUHynoro, nos’asaHoro 3 KAb, wo 6e3nocepefHbO BNANBAE HA NpaBo 3asB-
HUKIB Ha noBary o npusatHoro xutta (Rainys and Gasparavicius v. Lithuania, 7 April
2005, § 35).

3. Ctatta 10 (cBO60OAAa BMpaxeHHs MNOrnsAiB). Hanpuknag, pilleHHSA y crnpaBax:
Case of Klein v. Slovakia Big 31 xoBTHA 2006 poky, Case of Zdanoka v. Latvia Big,
16 6epe3Hna 2006 poky, Case of Glasenapp v. Germany Big 28 cepnHsa 1986 poky, Case
of Kosiek v. Germany Big 28 cepnHa 1986 poky, Case of Wille v. Liechtenstein Big,
28 x0BTHA 1999 poky.

Y piweHHi Zdanoka v. Latvia €CIJ1 He HaBiB BU3HAYeHHA akageMidHol cBoboau £k
oKkpemoi kaTteropii. jocuTb yacto ECIJI po3rnsagaB NUTaHHA 0OMEXEHHS 4OCTyny A0
AepXaBHOT cryx6un abo o6mMexeHHA cBO6GOAM nowunpoBaTh igel.

4. CtatTa 14 (3abopoHa guckpuMiHauii). Hanpuknag, piweHHsa y cnpaBax: Case of
Thlimmenos v. Greece Big 6 kBiTHA 2000 poky, Case of Jane Smith v. the United
Kingdom Big 18 ciuHga 2001 poky.

Ctatta 14 KOHBEHLUIT He MicTUTb 3ab60poHUM O6yAb-AKOro pPi3HOTO CTaB/IEHHSA
(différence in treatment) wopo peanisauii Bu3HaHUX KoOHBeHLUiew npaB i cBo60a.
MpuHUUN PiBHOrO CTaBNIEHHA BU3HAETLCA MOPYLWEHUM Ti/IbKM B TOMY BUMNaAKy, SKLLO
ONA BCTAHOB/MIEHHA BiAMIHHOCTE Hemae 06’'€KTUBHOTNO UM OGIPYHTOBAHOrO BUMpaBs-
OaHHs 1 3aKOHHOT MeTu.

€CIMN y cnpasi Jane Smith v. The United Kingdom, y § 45 3a3HauuB, WO AUCKPUMI-
HaLifa MOXe BUHUKHYTW | B TOMY BUNaAKy, AKWO aepxaBa 6€3 06'€KTUBHOTO i pO3YyMHO-
ro o6rpyHTyBaHHa He cTaBUTbCA BUOBIPKOBO [0 OCi6, CTaAHOBULLE AKMX 3HAYHO BiApi3-
HAETbCA.

Posrnapatoun cnpay Sidabras and Dziautas v. Lithuania, €CIMNJ1 Bu3HaB, Wo Ans
pi3HOro cTaBNeHHA A0 KOMULWHIX cniBpo6iTHUKIB KAB (i npn peanisayii iHW WX rapaHTo-
BaHUXx KoHBeHLUie npas) 6yna neritumHa meta. €CIJ1, 30kpema, NigKpecnuB i 3Ha-
YeHHA NpUHLUNY camo3axucTy gemokparii (Sidabras and Dziautas v. Lithuania).

MepepbayeHe cTtatTeto 14 KoHBeHLUIii nNpaBO KOPWUCTyBaTUCHA rapaHTOBaHUMMU
KoHBeHuUielo npaBamy 6e3 AMCKPUMIHALIT NOPYyWYOTbLCA, AKWO AepxaBa 6e3 06’ek-
TUBHOI | PO3YMHOT MigCcTaBu A0NyCKae pi3He cTaB/eHHS A0 ocib, Aki nepebyBatTh y
CXOXiiA (aHanorivHiin) cutyauii. Tum He meHwe E€CIJ1 BBaxae, WO Le He eAMHUI Buna-
[OK 3a60poHM aguckpumiHauii. MpaBo 6e3 6ynb-AKOT AUCKpUMIHALIT KopucTyBaTucs
rapaHToBaHnmy KOHBEHUi€ npaBamu NOPyWYTbCA | To4i, AKWO gepxaBa 6e3
PO3YMHOT i 06’€EKTMBHOT MiACTAaBN He CTaBUTbCA MO-Pi3HOMY A0 OCib, SIKi 3HaxXoAATbCs
B iCTOTHO pi3HuUX cuTyauiax (Thlimmenos v. Greece, § 162).
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5. Ctatta 3 NMepworo npotokony (NpaBo Ha BinbHi BU6opwn). Hanpuknapg, pileHHs y
cnpaBax: Case of Mathieu-Mohin and Clerfayt v. Belgium Big 2 6epe3Ha 1987 poky,
Case of Adamson v. Latvia Big 24 yepsHa 2008 poky.

Y cnpasi Mathieu-Mohin at Clerfaytv. Belgium €CI1/1 3a3HauuB, Wo0 NpaBo BUCYyBa-
TV CBOI KaHAuUAaTypy He € abCOMIOTHMM, a MOXe o6MexyBaTuca 3a HasaBHOCTI neri-
TUMHOT MeTHn.

Y cnpasi Adamsons v. Latvia €CIJ/1 BcTaHOBMB, WO NPOBOAUTM MlOCTpaLito Heob-
XiAHO Togi, KOMM cuTyauis B AepxaBi cTabinisyBanacs i BXe He CMNOCTepiraetbcs
NOCTKOHMNIKTHMX Mofin. 3 ypaxyBaHHAM cTaHy JlaTsii B yacu pagsHCbKOI Briagu i
aKTUBHOT poni, AKy Bigirpasas KB, 0CHOBHWIA opraH gepxaBHOT 6€3MeKN KOMULWHbLOTO
CPCP (nigTpnMKa TOTanMiTapHOro pexumy i npuayweHHa 6yab-aKkoi noniTMYHoOi ono-
3uuii), 3akoH nNpo BNM6OpK A0 NapiameHTy nepecnigyBaB 3aKOHHY MeTy 3aXUCTy He3a-
NeXHOoCTi Aaepxasu, 1l AeMOoKpaTUYHOT0 NOPAAKY, iHCTUTYUIAHOT cucTemu Ta Hauio-
HasbHOT 6e3nekn. Y nepwi poku nicns BiAHOBMEHHSA He3anexXHocTi JlaTtsii Bubopui
npaBa MOI/M 3HA4YHO Oob6MexyBaTucs 6e3 nopyweHHs ctaTTi 3 MpoTtokony Ne 1 go
KoHBeHUil. OgHak nicna cnauBy yvacy ofHa nuwe nigospa CTOCOBHO rpynu oci6 He
MOXe BBaxaTucsa [0CTaTHbOW, i Bfaja NOBWHHa Hajaty [O[AaTKOBI aprymeHTu Ta
[oKasu, Wwo BUNpaBAoBYOTh 3aCTOCYBaHHA 3a3HayeHux 3axogis. MoTpeba B iHAMBIAY-
anbHOMY nigxogi 3 yacom 3pocTtana. Ocoba HiKkoNnM He 06BUHYBavyBasnacsa y 3/10BXU-
BAHHAX KOMYHICTUYHMM TOTaNiTapHUM pexumom (NpuaylweHHa NoniTUYHOT Ta ifeono-
riYyHOT ono3muii, AOHOCK Ha Moaei abo BUMHEHHS iHWUX A4il NpoTU HUX). JecaTupivyHni
TEPMiH, NPOTATOM AKOro 0O6MexeHHA, nepefbayvyeHi iHWWUMKN akTaMun, MOI/IK 3aCTOCO-
ByBaTuCA 40 KONULWHIX opinepis KAB, maB 3aBepwuTnuca B yepBHi 2004 poky. OgHak
napsamMmeHT NPOLOBXWB 1Oro we Ha 10 pokiB, He NOACHMBLUM NPUYMNH TAKOTO PilEHHS.
Bnapa Buiiwna 3a mexi cBo604N po3cyany, i OCkapXyBaHe BTpy4yaHHs 6yno HecyMmic-
HUM 3 BUMoOramu ctatTi 3 MpoTokony Ne 110 KoHBeHLUi.

6. Po3rnspg i 3a6opoHa NosliTMYHUX NapTiii HE CTOCYETLCS NOMAITUYHUX NpaB i Bigno-
BiiHO He nignajgae nig gito NyHkTy 1ctaTTti 6. Hanpuknag, piweHHA y cnpasax: Case of
United Communist Party of Turkey and others v. Turkey Big 30 ciuHa 1998 poky, Case
of Socialist Party and Others v. Turkey Big 25 TpaBHa 1998 poky, Case of Freedom and
Democracy Party (Ozdep) v. Turkey Big 8 rpyaHa 1999 poky, Affaire Diele Pour le Parti
de la Démocratie (DEP) c. Turquie Big 10 rpygHa 2002 poky, Case of Yazar and
others v. Turkey Big 9 kBiTHA 2002 poky, Affaire Parti Socialiste de Turquie (STP) et
autres c. Turquie Big 12 nuctonaga 2003 poky, Case of Refah Partisi (The Welfare
Party) and others v. Turkey Big 13 ntoTtoro 2003 poky, Case of Gorzelik and others
v. Poland Big 17 notoro 2004 poky, Case of Vatan v. Russia Big 7 »xoBTHA 2004 poky,
Case of Presidential Party of Mordovia v. Russia Big 5 xoBTHA 2004 poky, Case of
Partidul Comunistilor (Nepeceristi) and Ungureanu v. Romania Big 3 ntotoro 2005 poky,
Affaire Parti de la Démocratie et de L'évolution et autres c. Turquie Big 26 KBiTHSA
2005 poky, Case of The United Macedonian Organisation llinden — Pirin and others
v. Bulgaria Big 20 xoBTHA 2005 poky, Affaire Emek Partisi et Cenol c. Turquie Big
31 tpaBHA 2005 poky, Affaire Fazilet Partisi et Kutan c. Turquie Big 27 kBiTHA 2006 poky,
Affaire Demokratik Kitle Partisi et El¢i c. Turquie Big 3 TpaBHa 2007 poky, Affaire Herri
Batasuna et Batasuna c. Espagne Big 30 yepBHsa 2009 poky, Case of Hadep and Demir
v. Turkey Big 14 rpyaHa 2010 poky, Case of Republican Party of Russia v. Russia Big
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12 kBiTHA 2011 poky, Affaire Eusko Abertzale Ekintza — Accion Nacionalista Vasca
(EAE-ANV) c. Espagne (no 2) Big 15 ciuHa 2013 poky.

Y cnpasi United Communist Party of Turkey v. Turkey €CIJ1 3a3HauuBs, WO NOAITUY-
Hy CTPYKTYpYy 6y/10 po3nyLweHo TypeLbKo BAaA0K Ha niactasi TOro, WO BOHA 3aK1u-
kana go cenapatusmy (8 57).

€CTIJ1 BCTaHOBMB, WO HEY3roAXeHicTb MOAITUYHOI nporpamMu i3 npuHuunamu ta
CTPYKTYPOIO AepXXaBWU He CBifYUTb NPO HECYMICHICTb i3 JeMOKpaTUYHUMMN npunmucammu
(Freedom and Democracy Party (OZDEP) v. Turke, § 44).

€CTIJ1 BBaxae, WO cama CYTHICTb gemokpaTii nepegbayae npeacTaB/ieHHS Ta
06roBOpPEHHSA PI3HUX NONITUYHMX NPOEKTIB, HABITb TUX, AKI CTABNATL Nif CYMHIB Crnoci6
opraHizauii gepxaBu, 3a YMOBU, WO BOHW He WKOAATb caMmiin gemokparTii (Socialist
Party v. Tu Socialist Party v. Turkey, 8 57).
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