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Oco01MBa NUBIJILHO-TIPABOBA BiINOBIAAJIBLHICTH
€BponeicbLKUX Aep:KaB 32 IIKOAY, 3all0JisHYy NOPYLICeHHAM €BponeiicbKoro
3aKOHO/JABCTBA

Y cmammi ananizyromocs cneyianvbHi npasuia YusilbHO-NPAaosoi (MamepianbHoi) 8i0N08i0aAIbHOCI
Oeporcas-unenie €sponeticokoco Coro3y 3a wKody, 3anodisHy NPUBAmMHiU 0coOi NOPYUEHHAM HOPM
E€eponeticbkoeo npasa. Illpoananizosani ocnosHi piwennsi €sponeticbkoco Cyody Cnpaseorusocmi, wo
bazyromuca Ha 3a2anbHux npunyunax €gponeticoko2o npasa. Y cmammi 00Cni0diceHi 3a2anbHi YMOo8U YUBLIbHO-
BIONOBIOAILHOCMI  0epAHCa8-UNeHi8, SKI NPOLIIOCMPOBAHi Npukiadamu i3 npakmuxu €eponeticbko2o cyoy
Cnpaseonusocmi.

Kniwwuosi cnosa: Esponeiicokuti Cor3, €sponeticbke npaso, npunyunu €eponelicbko2o npasd,
nopyuieHusn €8ponelicbKo2o npasa, wKood, NPUYUHHO-HACAIOKOBU 38 30K, KOMNEHCAYisl.

B cmamwve ananusupyromces cneyuanvhvie npasuia  epaircoOaHcKo-npasogoll  (MamepuaibHoll)
omeemcmeenHocmu 2ocyoapcme — unenog Esponetickoco Coroza 3a 6peo, NPUUUHEHHbIN YACMHOMY JULY,
HapyweHuem Hopm Esponeiickoco npasa. Ilpoananusuposanvl ocHosHvle peutenus Eeponeiickoeo cyda
Cnpaseonuseocmu, bazupyrowuecs Ha oowux npunyunax Eeponetickoco npasa. B cmamuve ucciedosansvt ooujue
VCI08US 2PAAHCOAHCKO-NPABOBOL OMBENCIMEEHHOCMU 20CYOAPCME-YIeH08, NPOUILTIOCIPUPOBAHHbIE NPUMEPAMU
us npakmuxu Eeponeiickoeo cyoa Cnpasedrusocmu.

Knrwueevie cnoea: Esponeiickuu Cors, Esponeiickoe npaso, npunyunsvt Eeponeiickozo npasa,
napyweHue Eeponetickozo npasa, épeo, npuuunHo-cie0cmeeHnas c653b, KOMNEHCAYUSL.

0.0. Otradnova Special Civil Liability of the European States for Damage Caused by Violation of the
European Legislation

A paper deals with the analysis of special rules about civil (pecuniary) liability of the European Union
Member-State for the damage, caused to the individual by the infringement of the European law (EU Directives).
Fundamental Francovic case as a basis of EU states’ liability for the damage, caused to the private parties by
the infringement of the European law is analyzed. The author pays attention to the sources of such liability which
are not the direct prescriptions of EU legislation, but general principles of EU law.

General conditions of EU member states civil liability are examined. There are three requirements for
liability: norm of EU law, infringed must be intended to confer rights on individuals; the breach must be
sufficiently serious; there must be a direct causal link between the breach of EU law and damages of the
individual. All conditions of the liability are illustrated by the examples of the European Court of Justice
Judgements.

Keywords: European Union, European law, principles of European law, breach of European law,
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ITocranoBKa npodJemMu. IInranHs
BIIMOBIIAJILHOCTI JepkaB-wieHiB €C 3a mKomy,
3amofjisitHy Yy 3B’A3Ky 13~ HEBUKOHAHHSIM
€BpONEIChKOro 3aKOHOJABCTBA, HE € HOBUM Y
HAyKOBIH Ta TpakTU4Hid mitepatypi. OpHak
3a3HadyeHe I[IMTAaHHA 34eOUIBIIOro MHIIHIMAIOCI
MPeJCTaBHUKAMU HAayKH aJMiHICTPAaTUBHOTO TpaBa
Ta Ipolecy, KOHCTUTYLIHHOrO TIpaBa, IpaBa
€sporneiicbkoro Coro3y, MIDKHApOJHOTO TIpaBa.
[{uB11bHO-TIPAaBOBUI acNEKT JaHUX MPaBOBITHOCUH
3aJIMIIAETBCS 11032 MEXaMH HAayKOBHX I1HTEpECIB
BUCHUX IHMBUTICTIB. Pazom 3 TuUM, #aeTbcs mpo
[MBUTLHO-TIPABOBI JICTIKTHI BiIHOCUHH, BiTHOCHHU
BIJIIIKOTYBAaHHS 11033J0TOBIPHOT KO, 3aI10T11sTHOT
MOPYUICHHSIM TpaB IPUBATHOI 0COOH.

AHaJi3 OCTAHHIX JOCTiKeHb TA
nyoaikanii. Ilpaktuka €Bponeiickkoro cyay
CrpaBeyInBOCTI 10710 HPUTATHEHHS hi (6]
MaTepialbHOI BiAMOBIIATBLHOCTI AepxkaB-wieHiB €C
3a 3alofdisSHHA IIKOJW TpPHBATHIK 0cobi €
MPEIMETOM HAYKOBHX JOCIHIHKEHb K BITUU3HSHHUX,
TaK 1 3apyOixkHUX aBTOpiB. B YkpaiHi nutaHHaMuU
BiNOBiJAIbHOCTI NiepxkaB-wieHiB €C 3aiimaBcs O.
B. Koncrantuii, A. Bupozymceka, [.JI. Toponenko
ta iH. Cepen 3aKOpAOHHHUX aBTOPIB BapTO 3rajgaTh
Ciza Ban Jlamma, Ilayny I'ikep. OnHak 3a3HaueHi
aBTOPH 3ACOUTBIIOTO TOCITIKYBATH MPOOIEeMaTHKY
13 mo3uiii myOniuHoro mpasa. [IpuBaTHOmMpaBOBi
JOCIIKEHHS y 3a3HaueH1i cepl He MPOBOMINCS.

HeBupimeni panime npoéuemu. Ananis
npakTuku €pponeiicbkoro cyny CrpaBenauBocTi y
cdepi BIAMIKOTYBaHHS MIKOIU 3 TIO3UIIT IPUHIIUIIIB
Ta MEXaHI3MiB, BJIACTUBUX IMYyOJIYHOMY TIpaBy HE
JI03BOJISIE TIOBHOIO MIpPOI0 BUKOPUCTOBYBATH IIi
MpaBoOBl HaJI0aHHsS IS 3aXMCTy IMpaB MPUBATHUX
oci0. BinmrkogyBaHHS IIKOAM € IHCTUTYTOM TIpaBa
npuBaTHOro. ToMmy  JOCHIIKEHHS  LMBUIBHO-
IIPaBOBOI BIAMOBIIATBHOCTI KpaiH-uieHiB €C, ska €
MarepiaabHOI0, ajie 0a3yeTbCs Ha MPEleeHTHIN
npakTulil €Bponeiicbkoro cyny CrpaBeiMBOCTI 3
OJIHIET CTOPOHM MOXKE 30araTUTH UUBUIICTUYHY
NpaBOBY JOKTPUHY, a 3 IHIIOI - CIpHUATHME
BCEOIYHOMY Ta MOBHOMY 3aXHCTy IPaB MOTEPHLIOT
MPUBATHOI OCOOH.

Meta CTATTI. €BponenchKuii cya
CTpPaBEAJIMBOCTI  BIANpPABISAE JIO BHYTPIIIHBOTO
mpaBa  JEp)KaB-4wie€HIB TMPH  BHU3HAYCHHI  SK
OpoIeNypy 3aXxHCTy, TaK 1 OCHOBHHUX YMOB
BIJIOB1AAJILHOCTI Jep/KaBU Ta MOPSIAKY

! Cnpasa 158/80 Rewe-Handelsgesellschaft Nord mbH et
Rewe-Markt Steffen v Hauptzollamt Kiel // http://eur-

BIJIIIIKOYBaHHSL 3amofisHOl ImIKoAu. BuknaneHe
3YMOBJIIOE HEOOXIHICTh JOCIIDKEHHS MpoosieM
JENMIKTHOI BiANOBIIAIBHOCTI jAepxkaB-wieHiB €C 3
MO3UIIIA HUBIILHOTO TIpaBa. AJKE caMe HHBLIbHE
MIPaBO HAIPALIOBAJIO KOMILIEKC 3aC00iB Ta Y LIJIOMY
MEXaHI3M MPAaBOBOTO PETyJIOBaHHS ACNIKTHUX
3000B’513aHb, KU JJO3BOJISIE HAMOLIBII €PEeKTUBHO
3aXUCTUTH TOpYIIEHE IMpaBO MPHUBATHOI 0OCOOHU
HIITXOM BiIIIKOTyBaHHS 3aNO/ISTHOI TH KON,

3arasibHUi €BpONENUCHKUI BEKTOP PO3BUTKY
HAIoI Jep)KaBU MPHUMYILIYE 3BEpTaTU OUTBII yBaru
Ha MpaBoBy cucteMy €Bponercbkoro Coro3sy. Amxe
Betynn Ykpainm no €C aBromatnyHo Ta 0e3
HiATOTOBKM  PO3MOBCIOAUTH HA  PETyJIIOBaHHS
NpaBOBIIHOCMH B YKpaiHi Jpkepena — ImpaBa
€pponeiicbkoro  Corozy  (30kpeMa  MPaKTUKY
€Bporneiicbkoro cyny CnpasemmuBocti). OTxe s
IPaBUJIBHOTO Ta IMIBUIKOTO 3aCTOCYBAaHHS TaKHUX
JDKEepeNl  HEOOXiTHMM €  TPOBENCHHA  iXHIX
JOCIIIKEHD 3a31€eJIerib.

Bukisiag ocHOBHOTro marepiajy. YcTaHOBY1
norosopu €Bporneiicbkoro Coro3y, a came Jlorosip
npo €spomneiicekuit  Coro3 Ta JloroBip mpo
¢byakuionyBanus €Bporneiicekoro Corw3y SK Y
cTapii pemakiii, Tak i y pemakmii JlicaOOHCHKOTO
norosopy Bin 13 rtpymus 2007 p. Ne (2007/C
306/01)*(1), HE MICTATH KOIHOTO TOJIOKEHHS PO
000B’s130K  AepxkaBu-uieHa €C  BiIIIKOAYBaTH
IIKO/AY, 3amloJisiHy 0co0l MOpPYIIEHHSM TaKOl
JIepKaBOIO €Bporneiicbkoro 3aKOHOJIaBCTBA.
[{uBinbHO-TIpaBOBAa  BIJAMOBINATBHICTE  JEP’KaBH-
YjleHa € HaCliJIKOM CYAOBOi MPaBOTBOPYOCTI
E€pornericekoro Cyay CropaBemmBocTi. Y CBOIX
HEepHIMX PILIEHHAX MpO TMOKJIaJeHHS Ha JepXkKaBy-
wieHa o000B’A3Ky BiamkoAgyBaHHa mmkoau €CC
CIMpaBcsl HE Ha HOpMU nepBicHoro npasa €C, a Ha
NpUHIMNKM €BPONENHChKOT MPAaBOBOI CUCTEMH: SIK
(GyHKLI0OHANBHI (TPUHLIMI BepXOBeHCTBa mpasa €C,
NPUHLIMIT OpsiMOi Ail), Tak 1 3aranbHi (IPUHLHKII
OXOpPOHH TpaB Ta CBOOOJI OCOOMCTOCTI, MPUHIUI
PIBHOCTI, IPUHIIMII IPOTIOPLIHHOCTI).

3aranpHe CTaBlIEHHA €BPONEMCHKOrO Cyay
CIIPaBEUTMBOCTI JI0 3aCTOCYBAaHHS HOBHX CIIOCOOIB
3axXHMCTy MOPYIIEHUX MpaB MPUBATHUX OCIO 3 Yacom
KapAUHaAJIBbHO 3MiHMIIOCS. Tak fKIIo y pillleHHI MO
crpasi 158/80 Rewe-Handelsgesellschaft Nord mbH
et Rewe-Markt Steffen v Hauptzollamt Kiel® [1]
1981 p. €sponeiicekuit cyn CnpaBeaauBOCTI
3a3HaYMB, 110 NIEPBiCHE 3aKOHOJABCTBO €BPOCOIO3Y

lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A61980CJ0158
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(E€Bporeiickki yroau) He MalOTh Ha METi CTBOPCHHSI
HOBHX 3aC001B MPABOBOT'0 3aXUCTY, TO Bxke uepe3 10
pokiB, y 1991 p. aymka cyay KapAMHAIbHO
3MIHHJIACS.

BuzHavanpHUM TYT € 3HAKOBE pillICHHS
€pornelicbkkoro cyny CnpaBemMBOCTI y CHpasi
Angpe OpankoBud, Jlanina bonidamiii Ta iHmi
npotu Irami (Andrea Francovich and Danila
Bonifaci and others v Italian Republic)? [2]. V 1991
p. nman ®pankoBud, nani bownidamii Ta iHIN
3BEPHYJIUCS 70 CYNly 13 BUMOTOIO ITpoTH ITaniiichkol
pecnyOJliKM KOMIIGHCYBaTH iM YHCJICHHI 30WTKH,
3armofisiHi y 3B’S3KYy 13 3aTPUMKOIO IMIUIEMEHTAIIi1
Itamiero JupektuBu Pamu  80/987/€EC  mpo
30M)KCHHST TPABOBHX IIOJIOKEHB JEpKaB-WICHIB
II0JI0 3aXUCTy HaMaHUX MPAIIBHUKIB y BHUIAJIKY
HEIUTATOCIIPOMOKHOCTI IXHBOTO poOoToaaBis Big 20
xoBTHs 1980 p. JupexktuBa Mama OyTtu
IMIVIEMEHTOBaHA JIepyKaBaMHU-WICHAMH 10 >KOBTHS
1983 p. Opnak mo kinng 1980-x Itamis Tak i He
BTUIMIA TmpaBwia JIUPeKTHBH Yy HalliOHAJIbHE
3aKOHO/ABCTBO.

OCHOBHUM apryMeHTOM TIO3HMBayiB OyI0
TBEPJKEHHS, 1 (0) SAKOU Itanig BYaCHO
iMmmiementyBana JlupektuBy, iX — HalMaHHUX
MpAIiBHUKIB - 30MTKU Yy 3B’A3KYy 13 OaHKPYTCTBOM
poboTOMaBIsT HE BHUHUKIM OM 30BCiM, abo, sK
MiHIMYM, CUJIBHO OU 3MEHILIMIINCS.

HupexktuBu €C € OCHOBHUM PETYISITOPHUM
iHCTpyMeHTOM €Bporneiicekoro Coro3y y cdepi
npuBatHoro mnpasa. IIpaBuna J[MpeKTHB CTarOTh
OOOB’SI3KOBUMHU I BUKOHAHHA  CYyO’€KTamH
MIPUBATHOTO TIpaBa TUIBKHU TOJI1, KOJIM 3aKOHOIaBUYN I
OpraH KOHKpPETHOI Jep)KaBH-WieHa BTITUTH IIi
nmpaBWja y BHYTPINIHE 3aKOHOJABCTBO JAaHOT
nepxaBu. Y 3B’SI3KY 3 IIUM MOCTA€ MUTAHHS — SIKUM
YUHOM 3aXHCTUTH cy0’exTa IIPUBATHHUX
MPABOBIIHOCUH y BHUMAJKY, SKIIO BiH YITKO Ta
HE/IBO3HAYHO HAJUICHUH TOJATKOBHMH TIpaBaMH
3apasku  JlupextuBi €C, omHak ep:kaBa-uyJieH
VXHUISETHCS BiJ IMIUIEMEHTYBaHHS JIUPEKTHUBU Yy
BHYTpIIIHE  3aKOHOAABCTBO, ab0 poOuUTh 11
HEBUAaCHO, a00 13 TEBHUMHU TOPYIICHHIMH. 3a
MpaBWJIaMU 3alUTy TMOMEPeaHbOI TyMKH CIipaBa

2 Cnineni cnipasu C-6/90 and C-9/90 Andrea Francovich and
Danila Bonifaci and others v Italian Republic// http://eur-
lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A61990CJ0006

Ha oA 1o
CrnpaBesIuBOCTI.

[Mompu Te, mO mepBiCHE 3aKOHOJABCTBO
€pornerickkoro  Coroze (HoroBip  mpo
€poneiiceknit  Coro3  ta  JloroBip  mpo
(GbyHKIIOHYBaHHS €BpPOINEHCHKOrO COMO3Y, SIK Yy
nepBicHIN pexakiii, Tak 1y peaakiii JlicaboHchKOT0
noroBopy 2007 p.) He MicTHB (Ta i HE MICTUTh 3apa3)
npsiMoi  HOpPMHM, IO TMependayana MOXKIUBICTh
BIJIIIKOTYBaHHS IIKOJHU, 3aM0/iSHOT HEBUKOHAHHSIM
€BpOIEHCHKOr0  3aKOHOJABCTBA  JepXKaBaMHU —
yieHamH, €Bpomneicbkuii cyn CrnpaBemiiuBOCTI
32JI0BOJIbHUM BUMOTH @DpaHKOBHYA Ta I1HIIMX
no3uBaviB. OCHOBHOIO 3aKOHOJIaBUOIO IiJICTaBOIO
Oyma cr. 288 JloroBopy mnpo (yHKIIOHYBaHHS
€BpOMEcbKOro Cow3y, BIAMOBIAHO 10  SKOT
JlupexThBa (K HaJHAIIOHAIBHUN IOPUIUYHUN aKT
€BpoMeicbKoro cow3y) € 000B’SI3KOBOIO  II0JI0
pe3yabTaTy, SKOro HEOOX1THO TOCATTH, JUI KOXKHOT
JepKaBU-YJIeHA, IKiH 11 aipecoBaHO, IPOTE 3ATUIIAE
HAI[IOHAJILHUM OpraHaM Blaau BHOiIp ¢dopMu Ta
3ac00iB.

3anoBonbHsAt0uM BUMOTH @DpaHkKoBHYa Ta

€BponencbrKoro cyny

IHIITAX MO3MBAaYiB, €BponencbKuii cyn
CrpaBesTMBOCTI BUXOAMB 13 TIOJIOXKEHHS, IO BCI
nepkaBu — wienn €C  —  3000B’s3aHi

iMmuiemenTyBatu nupektuBu €C y cBO€ BHYTpIIITHE
3aKOHOJIaBCTBO. KpiM TOro, «eh)eKTUBHICTh MPaBUII
€BpOIEHCHKOTO  COI03y CHJIIBHO 3HHU3HTHCS, a
rapaHTigs  3aXMCTy MpaB  IpHUBaTHUX  0CI0
3MEHILIUTHCS, SKIIO MPUBATHI OCOOM HE 3MOXKYTh
OTPUMATH BIJIIIKOYBAaHHS LIKOJH, 3aMOIITHOI HUM
MOPYILIEHHSIM JIEP>KAaBOIO MOJI0KEHb €BPOIEHCHKOr0
npasa»® [3].

Taxum unHOM, y 1991 p. €Bponelicbkuii cya
CIpaBEATUBOCTI CPOPMYIIIOBAB MPUHLIUI LIUBUILHO-
[IPaBOBOi BIANOBIAAIBLHOCTI AepxaBu — uieHa €C 3a
3aIoisIHHS HIKOTU HOPYIICHHSIM HOpM
€BporneiicbKoro npasa.

Buxoasun 3 ocobmuBOi mpHpoad Ta
MIPELeIEHTHOTO XapaKTepy, HaJIEKHOCTI pillleHb
Cyny €C no mxepen npasa €C, Tnymauenns Cyny
€C, sike MICTUThCS y pillieHH] 4 BUCHOBKY Cyny €C
TpaHC(HOPMYETbCS y HOpMAaTHBHE, TOOTO HaOyBae
O3HAK  3arajJbHOOO0OB’A3KOBOCTI ~ Ta  MIJUIArae
BUKOHAHHIO 1 JOTPUMaHHIO yciMa cy0’ eKTaMU TpaBa
€C. V 3B’a3Ky 3 uuM c(hopMylIbOBaHE y pIillIEHH]

3 Paula Giliker The Europeanisation of English Tort Law. —
Hart Publishing, Oxford and Portland, Oregon. — 2014. — p. 89
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@pankoBuy mnpotu Iramii mnpaBuimo  JAEMIKTHOL
BI/IMOBITAJILHOCTI JIEp’KaBH 3a TOPYIICHHS HOPM
€Bporeiicbkoro mpasa CcTajo O0OB’SI3KOBHM  JUIS
HalllOHAJBHUX CYJIIB Jep>KaB-ujIeHIB (a HAa ChOT'OJIHI
HaBiTh PO3MOBCIOJUKYETHCS HA BUMAAKH JIETIKTHOT
BIJIMOBIIAJILHOCTI €BPOCOIO3Y 3a MIKOY, 3aI0IIsTHY
MPUBATHUM 0COOAM AISTHHAMHU HOTO iHCTUTYIIN).
[Ipu posrasai moniOHUX CrpaB CyAW MarOTh
[pOaHaJi3yBaTu TPU TPYIU OOCTABUH:

1) Yu HaJlae €Bporneicbke
3aKOHOJIaBCTBO JI0JATKOBI ITpaBa 0co01 y MOPiBHAHHI
13 [miroY4uM TIpaBoM JepkaBu — wieHa €C.

€BpONEHCHKUIT CyA CIpaBeIMBOCTI y CIpaBi
Dillenkofer v. Germany 3a3naumB, 1m0 IpaBO Ha
BIJIIKOJYBAaHHS ~ BUHHUKAE, SKIIO  pPE3YJIbTAT,
nependauenuit JupextuBoro €C Tiarue 3a co0oro
301IBIICHHS TIPaB 0COOH, 1 3MICT TAKOTO 301 TbIIICHHS
MOXKHa BU3HAYUTH BHUXOASYM 13  TIOJOKEHb
Jupextusu’ [4]. Sxmo Jlupextusa €C He cTBOpIOE
HOBOTO TpaBa JiJIsl 0COOM, a CIIPSIMOBaHA BUKJIIOYHO
HAa TapMOHI3alil0 TpaBa JIepXKaB-wiCHiB, Il
MOpYILIEHHS He Oy/ie MiJCTaBOO IS BIIIIKOAYBaHHS
mkoau. Tak y cmpasi 380/87 Enichem Base and
Others v. Commune di Cinsello Balsamo Big 13
mumHg 1989 p. €Bponeicbkuii Cy CipaBeIIMBOCTI
3a3HauMB, 10 pamkoBa JlupektuBa Pagu €EC
75/442/EEC npo BigXoau Mae Ha METi BHKJIFOYHO
rapMOHI3aIlil0 3aKOHOJABCTBA JIEP)KaB-UJICHIB Y
rajy3i MOBOJKEHHS 13 BIAXOJAaMH Ta HE CTBOPIOE
JI0/IATKOBUX MPaB I IpUBAaTHUX 0ci6® [5]. Takox
y cripaBi C-222/02 Peter Paul and Others v. Germany
€CC, BIAMOBISIOYM BKJIAJHUKAMHU Yy BHUILIATI
KOMIICHCAIill, BCTAHOBUB, 1110 pi3Hi Jupektusu €C,
o mepeadayaroTh CTBOPEHHS Y JeprKaBax-ujeHax
CHUCTEMY HArJIAly 3a JIUIO3UTAPHOI IISUTHHICTIO
0aHKiB, MalOTh HAa METI BUKIOYHO CTBOPEHHS
MDKAEpKaBHOI €(EeKTUBHOI CUCTEMH rapaHTyBaHHS
BKJIQJiB, aje He TnependayaroTh  HAAUICHHS
BKJIQJTHUKIB JTOJIATKOBUMH TIPABAMH.

2) Uu € mopyiieHHs 1ep>KaBOI0-YICHOM
€C mHopM €BpONEHUCHKOr0 IMpaBa JIOCTaTHBO
CepHo3HUM (sufficiently serious breach).

4 Dillenkofer v. Germany, naparpa¢ 22 // EnextpoHHuii
pecype. Pexxum noctymy http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:61994CJ0178&from=EN
® Cnpaga 380/87 Enichem Base and Others v. Commune di

Cinsello Balsamo Big 13 mumas 1989 p//
http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc3
0d5da0f1d640b754e1ch4f8chelle6d50ac.e34Kaxil.c3gMb40
Rch0SaxuSbNr0?text=&docid=95666&pagelndex=0&doclan
g=EN&mode=Ist&dir=&occ=first&part=1&cid=305351

Cepiio3HicTs mopymenHs npaBa €C BU3HAYAETHCA
MOCSTaHHSM TaKOTO MOPYIIEHHS HAa YOTUPU OCHOBHI
cBoboaH, nependadeHi JloroBopom mpo
(hyHKIIIOHYBaHHS €BpONEHCHKOTO COI3Y (BUIBHUMI
pyX ToBapiB — CT. 28 , MpaIiBHUKIB — CT. 45 , mociyr
—cT. 56 , kamitaiiB — cT. 63). Kpim Toro, ceprio3HIM
€ TOpYWIEHHS 3arajJlkHUX [PUHIUIIB IpaBa
€BpoMneichKOro cow3y, a caMe IPUHIIUITY PIBHOCTI,
NPUHLUIY MPaBOBOi BU3HAYEHOCTI, NPUHIHILY
IPONOPLIHHOCTI, MPUHIIUITY 3aXUCTY 3aKOHHUX ITPaB
Ta iHTEpEeciB 0co0u.

3) Uu HasgBHUM TOpSIMHA TPUUYMHHO-
HACIIIIKOBHH 3B 30K MK IMOPYIICHHIM JEPKABOIO-
yiaeHoM €C mnosioxkeHb €BpONENCHLKOro IpaBa Ta
IIKOJI0F0, 3aI0IISTHOIO TIPUBATHINH 0CO0I.

VY upomy MjaHi BUKIUKA€E IHTEpPEC PILICHHS
€CC y cmpagri C-420/11 3a m030BOM T'pOMaISTHKU
Asctpii IOt Jlec (Jutta Leth) mporu Ascrpii Ta
denepansuoi 3emni Huwxas Asctpis® [6]. ITani Jlec
Oyna BIIACHULCI0O MAa€TKy (eMelbHOI IJISHKUA Ta
OYIMHKY), PO3TAIIOBAHOTO Y MEXaX 30HH Oe3IeKu
aeponiopty  Bigenn-llIBexar. Bnaga  ABctpii
y3roauia psAd  TPOEKTIB  PEKOHCTPYKIIl  Ta
pO3IIMPEHHS] TEepPUTOpii aepomopry, mnpore Oe3
NPOBEIEHHS OLIHKU BIUIMBY HAa €KOJOTIUYHUH CTaH,
sk e nependavae Jupexkrusa €C 85/337/EEC Bin
27 uepBus 1985 p. «IIpo oLiHKY HACIIIJKIB BIUIUBY
NEeSKUX TPOMAJICBKHX 1 MPUBATHUX MPOEKTIB Ha
HaBKoNHMIIHE cepenosuiie»’ [7]. Mani Jlec momgana
II030B MPOTH JiepKaBU ABCTpIs II0A0 KOMIIEHcalii
il mKoau, TMOB’S3aHOI 13 3HIDKEHHSIM BapTOCTI il
HEpyXOMOT0 MaifHa y 3B’513KY 13 301IbIIEHHSIM PiBHS
LIYMY BiJ JIITaKiB.

VY BiAMOBiAI HA TOMEPENHIM 3amuT Bif
BepxoBHoro cyny ABcrpii €Bpomneicbkuil cyn
CIPaBEIMBOCTI MaB JiNTH BHUCHOBKY, UM Ma€ Ha
METl OIlIHKAa BIUIMBY MPOEKTYy Ha HABKOJMILIHE
CEepe/IOBUILE TAKOX 3aXHCT OCOOM BiJ] MOMKJIHMBUX
MaTepiaJbHUX 30MTKIB, MMOB’SI3aHUX 13 peani3ali€ero
HOpOeKTy. Y CBOEMY pillleHHI €BpONEUChKUN CyA
CTPaBEIIMBOCTI 3a3HAYMB, MO0 TIYMAa4yeHHS CT. 3
Hupextuu 85/337/EEC no3Boiisie CTBEpAXKYyBaTH,

Shttp://curia.europa.eu/juris/document/document.jsf;jsessionid
=9ea7d0f130d5a2d2c44ch9434d1d855a870e72814dca.e34Ka
xiLc3eQc40LaxgMbN4PahORe0?text=&docid=135025&page
Index=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&c
id=257163

" http:/leur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:198
5L0337:20090625:EN:PDF
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IO OIliHKa BIUIMBY IPOEKTy Ha HAaBKOJUIIHE
CepeIOBHILE BKIIIOUAE B c€O€ TaKOX OLIIHKY BILUTUBY
MPOEKTY Ha BapTiCTh MaTepialbHUX 00 €KTiB. Pazom
3 TUM, TOM (paKT, M0 MONPH BKa3iBKU J{MpEeKTHUBU
85/337/EEC, OLIiHKa BIUIUBY IPOCKTY
pekoHCcTpyKIi aeporopty Binens-I1lIBexar ne Oymna
31iliCHEeHa, caM 1o co0i He HaalIse 0co0y OKpEeMUM
MIpaBOM BHMAaraTtu BiJIIKOJyBaHHS MaTepiabHOT
IIKOJM, TOB’S3aHOI 13 3HIKEHHAM BapTOCTi 11
BiacHoCTi. Pa3oM 3 TuM, HalllOHAJIILHUN Cyl MOXE
OPUKAHATH pIMICHHA TPO KOMIIGHCAIil0, SKIIO
HaI[lOHAJIbHE 3aKOHOJABCTBO Iependadae TakKy
MOJKITHBICTBS.

Buimiesranane pimeHHS TiATBEPIKYE, IO
NpSIMAN TPUYUHHO-HACIIIKOBUH 3B SI30K € OJHIEO
13 HeOOX1AHUX YMOB IIUBIIBHOI BIAMOBIJAIBHOCTI 32
nopyuieHHss HopMm €Bponeiicbkoro mpasa. Came
He3IIHCHEeHHS OLIIHKH BILJTUBY MIPOEKTY
PEKOHCTPYKILIi aeponopTy Mae OyTH NPUYUHOIO
MarepiadbHUX 30UTKIB 0COOM JUII OTPUMaHHS
OCTaHHBOIO TPaBa HA BiIIKOAYBaHHS.

Buna sk y cy0’ekTUBHOMY, TaKk 1 Yy
00’€EKTUBHOMY PpO3yMiHHI HE € BU3HAYHUM
(akTopoM y BCTaHOBJIECHHI BiMoBiganbHOCTI. Kpim
TOTO, E€BpPONEHCHKUN CyA CIPaBEIIUBOCTI HE
CTaBUTH SIK YMOBY BHYEpHAHHS BCiX HalllOHAJIbHHUX
CIocobiB 3aXHUCTy’, K e poduTh €BpoHeHcHKHil
CyA 3 MpaB JIOAUHU.

[To3oBM Tpo  BIAIIKOAYBaHHS  IIKOJH,
3aMo/lissHOl  MOPYIIEHHSM  JiepKaBaMU-4JIeHaMH,
iXHIMU OpraHaMy JepXaBHOi Biagu a0o0 I1HIIMMU
Jep>KaBHUMHU YTBOPEHHSIMH OOOB’SI3KOBUX AaKTiB
€BpoCOIO3y MaloTh IMOJABAaTUCA 1 B HalllOHAIbHI
cyau. CaMe HalllOHalbHI CyId aHAJI3yIOTh
00CTaBHHU CIIPaBH, a caMe (DAKT 3armoisTHHS KON
no3uBauy,  (akT  cepio3HOro  IMOpPYLICHHS
€BpOINEHCHKOr0 3aKOHOIABCTBA JIEP/KABOIO-UICHOM
abo 11 YTBOpPEHHSM, HIPUYMHHO-HACHIIKOBHIM
3B’SI30K. Y TakoMy BHIQAKY [iSITAMYTh
HaI[lOHAJIbHI TIPaBHUJIa IUBIILHOTO CYIOYMHCTBA, a

8http://curia.europa.eu/juris/document/document.jsf;jsessionid

=9ea7d0f130d5a2d2c44ch9434d1d855a870e72814dca.e34Ka

xiLc3eQc40LaxgMbN4PahORe0?text=&docid=135025&page
Index=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&c
id=257163

9 Spencer v. Secretary of State for Work and Pensions (2008)

EWCA Civ. 750

0 Nus. . ¢ Pimenns €CC y cnpasi 60/75 Russo v. AIMA //
http://curia.europa.eu/juris/showPdf.jsf?text=&docid=89066 &

OpraHu Jiep>KaBHOI Blagu JepkaBu — uieHa €C
BIJIIIKOJIOBYIOTh IIKOAY, 3allO/IisIHY HEBUKOHAHHIM
abo 3aTpuMKor iMIuieMeHTamii mupektuB €C, 3a
3aralbHUMH HaI[lOHAJIbHUMU MpaBUJIaMU
BIJIMOBIJAILHOCTI OpraHiB BIIAAU 3a 3aMOAISIHY
IXHBOKO HISUIBHICTEO H.IKOI[ylo.

IIpuy wupomy €Bpomneiicbka  MpakTHKa
BUpOOMJIa JBa OCHOBHI TPUHIIUIIN BHUPIIICHHS
TAaKOTO POy CHpPaB: MPUHIMUI €KBIBAJICHTHOCTI Ta
npuHIUI eheKTUBHOCTI. [IpUHIIMTT €KBIBAJICHTHOCTI
O3Hauae, 10 HalllOHAJIbHI MPaBUIa CyIOYMHCTBA I10
CIpaBax MIpO BIAUIKOJYBAaHHS IIKOJH, 3aMOMAISTHOT
MOpYUICHHAM €BPONENHCHKOTr0 MpaBa, HE MOXKYTh
OyTH MEHII CHPHUATIMBUMH IS MMOTEPIIIOro, HIX
HOPMH, IIIO PETYJIIOIOTh PO3TIISA] MOJIOHUX TI030BiB
Ha HarlioHansHOMY piBHI. Tak y cripaBi 33/76, Rewe-
Zentralfinanz eG et Rewe-Zentral AG v
Landwirtschaftskammer fiir das Saarland cyn
3pOoOMB BHCHOBOK, IO 3a BiJCYTHOCTI 3arajibHHX
npaBusl CHUIBHOTH (IIOJI0 PO3MJISY CIpaB IMpo
BimmkomyBaHHs mkomu — 0.0.) nep:kaBHU-9ICHU
MalOTh BCTAaHOBUTU MiJACYAHICTb TaKUX CIIPaB,
IpoIlecyaabHi MpaBWiIa Ta YMOBH iX pO3TISAYy Ha
piBHI CBOrO BHYTPIIIHBOTO 3aKOHOAABCTBa. llpum
IbOMY Ma€ OYyTH 3pO3yMiJIO, IO Taki yMOBH HE
MOXYTh OYyTH MEHII CHPHUSATIMBUMHU, HIK Ti, IO
3aCTOCOBYIOTBCS /IO QHAJOTIYHUX CIOpaB Ha
BHYTpIIIHEOMY PiBHi'.,

Y cBowo uepry mNpuHOUN €(EeKTUBHOCTI
nependaydae, 110 BHYTPIIIHI HpoLECyaabHI HOPMHU
Jep’KaBU-ujieHa HE MOBUHHI POOUTH HEMOKIIUBOIO
NpPaKkTUYHY peati3allilo MOTEepIIUM MpaBa, IKe Cya
Ma€ 3aXUIaTu. Y TOMy X pimeHHi o cupasi 33/76,
Rewe-Zentralfinanz eG et Rewe-Zentral AG v
Landwirtschaftskammer fiir das Saarland cyn
3a3HAYMB, IO «BUKJIIOYEHHS MOXE CTOCYBATHUCS
JMIlEe BUMNAJAKIB, KOJM CyId BHYTPIIIHI YMOBHU
POOJIATH HEMOXKIIMBUM peaji3allito IpaBa 0cooH, sike
HaIlOHATLHUH cyn Mae 3axumatu»l2. [MomiOuuit
apryMeHT MICTUTBCSI TAaKOX 1 Yy PILIEHHI MO CIIpaBi

pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part
=1&cid=62111

1 Pimenns €CC y cnpasi 33/76, Rewe-Zentralfinanz eG et
Rewe-Zentral AG v Landwirtschaftskammer fir das Saarland
/I http:/leur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:61976CJ0033&from=
EN

12 pimenns €CC y crpasi 33/76, Rewe-Zentralfinanz eG et
Rewe-Zentral AG v Landwirtschaftskammer fiir das Saarland
/I http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:61976CJ0033&from=
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45/76  Comet BV v  Produktschap voor
Siergewassen®.

BucnoBku. OHUM i3 JDKEpen mpasa, 1o JIie
y naepxaBax — uigeHax €C, € mnOpakThka
€Bporneiicbkoro cyay CrnpaBemmBocTi. OcoOnuBwHii
1HTepeC I [UBLIICTIB CTAHOBUTH MPAKTHKA CYAY Y
CIpaBax TPO BIAMIKOTYBAHHS JIEPIKABOIO-YICHOM
€C mxoaw, 3amomisiHOI  mWpUBATHIA  0co01
MOPYIICHHSIM JIEPIKABOIO-UIICHOM HOpM
€BpONENChKOro 3akOHOAABCTBA. Jlep:kaBU-uieHH
€C 3000B’A3aHI BHKOHYBATH pErJIaMEHTH Ta
IMIUIEMEHTYBaTH y BHYTpIIIHE 3aKOHOJABCTBO
nonoxenns aupektuB €C. Hesnilicnenns a6o
HEHaJIe)KHE 311AICHEHHS TaKuX 000B’13KiB
PO3IIHIOETHCS €BpOMECICHKUM CyJIOM
CrpaBeaniuBOCTI  SIK MOpYIIeHHs. SIKmo Take
MOPYIICHHST TPHU3BEJIO J0 BUHUKHEHHS MIKOIU (SIK
MpaBWJIO, MaiHOBOI) y MPUBATHOI 0COOU, OCTAaHHS

BIIpaBI BUMArart ii BiALIKOAYBaHHS, TOMPH T€, IO
aHl y BHYTpPIIIHBOMY 3aKOHOIABCTBI JIepXKaBHU-
YjieHa, aHl B YCTaHOBUMX JOKyMeHTax €C Takoro
npunucy Hemae. Pa3oM 3 THM, BIIIIKOIYyBaHHS
HIIKOIW TpPHUBATHIK 0co0i Mae TrypTyBaTHCS Ha
MPUHIUIIAX €KBIBAJICHTHOCTI Ta €(PEKTHBHOCTI. A
3aB/iaHa IKoja OyJe BIAIIKOJOBaHA 32 HASIBHOCTI
TPbOX OCHOBHUX YMOB: HaJaHHA €BpONEHCHKUM
3aKOHOJIABCTBOM JIOAATKOBHX MPaB MPUBATHIN 0c001
y TIOpIBHSHHI 13 TIpaBOM jepkaBu-uwieHa €C;
cepiio3He MOopyIIEHHS JIepKaBoto wieHoM npasa €C;
HAsBHICTh  MPSAMOr0  MPUYUHHO-HACIHIJIKOBOTO
3B’SI3KY MK IOPYIIEHHSM JEPKABOIO-UJICHOM ITpaBa
€C Ta 3anmoAisTHOIO MPUBATHINA 0CO01 IITKOAOO.
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