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VJIK 343.296 I. I. Tatapun

BIOJINIKOOYBAHHJ ITOTEPIIINIOMY KON,
3ANOOLTHOI KPMMIHAJIbHUM
ITPABOIIOPYIIIEHH M,
3A 3AKOHOOABCTBOM YKPAIHU

Posensnymo npasomeopuy npaxmuxy Ykpainu 3 6i0uko0ysanus nomepni-
JOMY WKOOU, 3aN00ISHOI KPUMIHATIbHUM NPABONOPYULEHHAM, A MAKOJC YHECeHI de-
AKi npono3uyii Wooo B00CKOHANEHHS BIMYUSHAHO2O0 3AKOHOOABCMBA V BUPIUIEHH]
yiei npobnemu. Oxapakmepuzo8amo, o OCKIIbKU 8 CYHACHUX YMOBAX HeCMAOiIbHOT
noaimuyHoi cumyayii' y cgimi, Koau cymmeeo YCKIAOHIOIMbCA 83AEMO38 SI3KU CYChi-
IbCMBA U 0coOU, 2POMAOAHUHA | 0epIHCasU, THOUBIOA | KOJIEKMUBY, 83AEMO3ANEHCHI-
wumMu cmaomo IXHI iHmepecu i npooaemuy, — NiOBUWYEMbCS IXHS 63AEMHA BIONOGI-
Odanvricmy. Vi yi seuwa ma npoyecu nompebyioms 2iuboKo20 OCMUCTEHHS, Y3a-
2abHEHHSL | 6I000PANCEHHSL 6 3AKOHOOABCMEL.

Kiwuosi ciioBa: gidwkodysanns, wkooa, pecmumyyis, KOMReHCayis, coyi-
anvHa 0onomo2a, NOmepninuil.

IocranoBka mpo6Jjemu. B cucremi miHHOCTEH AEMOKpPaTUYHOTO
CyCITIBCTBA HA MEPIIOMY MICIli € JIOIUHA. Y CYJaCHHX yMOBaX HECTaOLIb-
HOI TONITHYHOI CHUTyamii B CBiTi, KOJNM CYTTEBO YCKJIATHIOIOTHCS B3a€-
MO3B’SI3KH CYCHIIBCTBA i 0COOH, TPOMaITHUHA 1 IepKaBH, iHIUBIA 1 KOJIEK-
TUBY, OUTBII B3a€EMO3AJICKHIMHU CTAIOTH iXHI IHTEpecH i mpoOieMH, MiIBu-
IIyeThCsI TXHA B3a€EMHA BiINOBITANBHICTE. YCi i SBHUINA Ta TPOIECH TOTPE-
OYIOTh TTMOOKOTO OCMICIICHHS, y3aralbHEHH 1 BiToOpakeHHs B 3aKOHOJaB-
cTBi. B pasi nporo BaxximBe Miciie 3aiiMae nmpodsieMa 3aXUCTy MpaB Ta 3aKOH-
HUX IHTepeciB 0ci0, MOTepPNiIMX BiJ KPUMIHAIBHOTO IPABONOPYLICHHS
3arajioM 1 3aKOHOJIaBYl rapaHTii BiJIIKOAyBaHHS 3a3Ha4e€HUM 0CO0aM Hacam-
Triepe]; MaTepiaibHOT IIKOH, CIIPUYUHEHOT IPOTHIIPABHUMU JUISTHHSIMHU.

Cran pocaimkennsi. OcoOIMBOCTI MPOIECYaTBHOTO CTATYCy MOTEP-
TiJIOTO Ta BiJIIKOIYBaHHS HOMY IIKOJW 3aIlOMisTHOT 3I0YMHOM OYyJU TIpe -
MeToM gociimpkeHHs: B. @. Boiika, B. 1. T'amarana, B. JI. I'poxonbscrkoro,
I. TI. Kozauenka, O. I1. Kyuuncekoi, B. T. Manspenka, €. M. Moiceesa,
B. T. Hopa, C. A. CoiinixoBa, C. B. CmipHoBa, M. €. lllymuna # iH.

Mera craTTi — aHaJli3 HOPMATHBHO-TIPABOBUX aKTIB YKpaiHH, SKi
MICTSATh HaOUIBII MPOTPECHBHI MMOJIOXKEHHS MTOB’sA3aH1 3 BiJIIKOYBaHHIM
IIKOJH MTOTEPIIIIOMY, 3aMI0/IiTHOI KPIMiHAIBHIM TIPABOIIOPYIICHHSM.

Buxknan ocHoBHMX moJiokeHb. Hacamnepes BifizHauuMO, 110 TIPaBO
Ha BIJIIKOJYBaHHS LIKOAM, 3aBJAaHOT KPUMIHAJIBHUM IPAaBONOPYLICHHSM,
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rapanTyeTbcsi KoHcturyuielo YkpaiHu, sika Mae BHILY IOPHIWYHY CHILY,
IPSIMY JIi1O0 1 3aCTOCOBYETHCS Ha BCii TEpHUTOPIi HALIOT IepiKaBy.

VY Koncturyuii Ykpainu BioOpakeHO OCHOBHI CTaHAApTH, IO per-
JIAMEHTYIOTh TOJIOBHI IIpaBa JIIOJMHU: TIPaBO Ha JKUTTS CBOOOAY Ta ocoOuc-
Ty HEJIOTOPKAaHHICTb, PABO Ha BOJIOAIHHS, KOPUCTYBAHHS 1 PO3NOPSKEH-
HS MaifHOM i HEMOJJIMBICTh JOBUIBHOTO T030aBIIeHHS OyAb-KOTO HOTO
MaifHa, IpaBo Ha YeCTh 1 TITHICT Ta iX 3aXHCT, IPaBO Ha e(DEKTUBHE TIOHO-
BJICHHS B mpaBax Ta iH. [IpaBo K0XXHO{ OCOOHM BOJIOZITH, KOPUCTYBATHCS
1 pO3MOpPSHKATHCS CBOEIO BIACHICTIO, PE3YJIBTATAMH CBO€i iHTEIEKTyallb-
HO{1, TBOPYOI AISIIBHOCTI € KOHCTUTYILIHHIM IIPABOM i OXOPOHSETHCS CTAT-
teto 41 Koncturymii Ykpainu, 3rifHO 3 SKOIO IPaBO MPHUBATHOI BIACHOCTI
HaOyBa€eThCsl B MOPSIIKY, BU3HAYCHOMY 3aKOHOM... HixTo He Moxe OyTH
MPOTUIIPABHO M030aBJIeHNH MTpaBa BIacHOCTI... [1].

VY 1HxX KOHCTHTYLIIHHUX HOPMax OINOCEPEIKOBAHO BHSBISETHCS Mpa-
BO Ha BIIIIKOMYBAHHS IIKOIM, 3aMOISTHOT KPUMIHAILHUM IPABOMOPYIICH-
uaM. Jleski npaBa, 3akpimieHi B Koncrutynii Ykpainu (nani — KY), 6e3mo-
CepeIHbO YKa3yIOTh Ha MPABO BIANIKOMYBaHHS INKOAW. Tak, MpaBo Ha Bij-
IIKOAYBAaHHS IIKOAW BiIOOpakeHO B HOpMax, IO IependavaroTh INPaBoO
oco0M Ha coIlialibHe 3a0e3MeUeHHs y pa3i iHBaNITHOCTI Ta BTPAaTH TOIyBa-
TpHHKA ([0 MOXKe OyTH HacmigkoMm 3rmounHy) (cr. 46 KVY), mpaBo Ha Oe3-
KOIITOBHY MEIUYHY JOIIOMOTY B 3aKJIaJlaX OXOPOHH 310poB’s (cT. 49 KV).

Haii0inpm witko B OCHOBHOMY 3aKOHI Hamoi JepKaBW 3aKpiILICHO
MPaBO rPOMaJISH Ha BiJIIKOIYBaHHS MOPAJIBLHOT IIKO/IH, 3aBJIaHOT 30KpeMa:
30MpaHHsM, 30epiraHHsM, BAKOPUCTAHHSM Ta MMOLUIMPEHHSIM TaKOi HE0CTO-
BipHOi iHdopmauii (cT. 32), He3aKOHHUMH PILICHHSIMH, JiIMH YU Oe3/isUIb-
HICTIO OpraHiB JIepKaBHOI BJaJH, OPTaHiB MICIIEBOTO CaMOBPSAYBaHHS, 1X
MOCaIOBUX 1 CIIy»KOOBHX 0Ci0 Y pa3i BUKOHAHHS HUMH CBOIX IMOBHOBa)XECHb
(ct. 56) 1y pasi ckacyBaHHs BUPOKY CYAY SIK HEIIPAaBOCYAHOTO (CT. 62).

Oxpim 1poro, cr.ct. 55-56 KV 0e3mocepemHO CTOCYIOTHCS IIpaB
MOTEPIININX BiJ KPUMIHATHHHUX IPABOIOPYIICHb. Y HUX MICTATBCA TaKi
HOPMH: CT. 55 BCTAaHOBJIIOE OXOPOHY 3aKOHOM IIpaB MOTEPHIIMX Ta
000B’SI30K JiepkaBH 3a0€3MEUYNTH IOCTYI A0 MpaBOCYAls; cT. 56 — 00o-
B’S30K JepKaBH 3a0€3MECYUTH MOTEPIJIMM KOMIICHCAIII0 3alOIisTHOT
mKkoau. Tox HaBeneH! KOHCTUTYILIHHI HOPMH BapTO PO3YMITH Tak: y pasi
BYMHEHHS KPUMIHAIBLHOTO TPABONOPYUICHHSIM MOTEPIUIMNA Ma€e IMpaBo
BUMaratd BiJl JIep)KaBH BiIHOBJIEHHS CBOIX MOPYLICHHUX MpaB, 30KpeMa
MaliHOBUX. [lepkaBa 3 Orsiay Ha Iie, BUKOPUCTOBYE CHEI[iaIbHUN BT Iep-
JKaBHOI JISTTBHOCTI — CYAOYMHCTBO 1 3a0e3medye IOCTYI TMOTEPIIOMY
JI0 TIPaBOCY/IIs.

[IpoTe KOHCTHUTYLIHHI HOPMH, SIK 3PEIITOI0 i HOPMH MIXXKHAPOTHOTO
npaBa, JIEKJIApaTHBHI H TOMY BUMAaraloTh po3’SICHEHHS Ta YTOYHEHHS Bij-
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MOBITHO O KOHKPETHUX OOCTaBWH. Binrak mutaHHS 3mifiCHEHHS IIpaBa Ha
BIJIIIKOYBAHHS IIKOJH, 3arolisHOI KPUMIHAJIBHUM IIPAaBOIOPYIICHHSM,
BiZIOOpaXXEHO y rajly3eBOMY 3aKOHOJABCTBI, «TOMY II[O IIPABO Ha BiJIIKOIY-
BaHHS IIKOJHM € MDKraly3eBUM mpaBom» [2, ¢. 40], xoya HalOUIBII KOHK-
PETHO MpaBoO Ha BiJIIKOIYBaHHS IIKOJH 3aKpiIUICHE B IIMBIIbLHOMY Ta KpH-
MiHaJbHOMY NPOLIECYAIbHOMY 3aKOHO/IaBCTBI.

BepxoBauit Cyn YkpaiHM HEOAHOpPA30BO HAroJoONIyBaB cydaM Ha
MMUTaHHS 3a0€3IEeYCHHS 3aXHCTy IpaB 0Ci0, MOTepHiNUX YHACTIIOK 3amo-
nistHOT iM mIKoau. 3 ypaXxyBaHHAM BHBUYCHHS 1 y3aralbHEHHS HasBHOI Ipak-
tuku [Tnenym Bepxosroro Cyay Ykpainu Big 2 mumast 2004 poky yxXBains
IMocTtanoBy 3a Ne 13 «IIpo mpakTuKy 3acTOCYBaHHS CyAaMH 3aKOHOAABCTBA,
SIKMM TIepen0adeHi mpaBa MOTEPIIIINX BiJ] 37I0YMHIBY 1 HEIO Y YePTOBHUHA pa3
3a3HA4YMB T, IO TOCITIJOBHE i HEYXWIBHE TONEPXKAHHS Ha BCIX CTamifix
KPUMiHAJIBHOTO CYIOYMHCTBA HOPM KPUMIHAIBHOTO MPOLECYaIbHOTO 3aK0-
HOJIaBCTBa YKpaiHH, sIKUMU NepeadadeHi npaBa MOTEPIUIMX BiJl 3JI0YHHIB,
€ OJHIEI0 3 BaXJIMBHX yMOB 3JilicHeHHs 3akpimieHoro ct. 55 Koncru-
Tynii YKpaiHu mpaBa IpoMajissH Ha CyJOBHI 3aXHCT BiJ HPOTHIIPABHUX
nocsirass [3].

Busnaroun ocoOy BiANoOBiaueM Y IUBIJIBHUM BiJIOBiaueM y
KPUMIHAJIBHOMY TIPOBa/UKEHHI, CIIAYUA Ma€ BH3HAYUTH TOYHO SIKOIO
Ji€r0 9u Oe3MisUTBHICTIO IMi€i O0COOM 3amoJisSHO IIKOXY, SKHMH JOKa3aMu
LIe MiITBEPIUKYETHCS, a TaKOX HABECTH BIAMOBITHI PO3PAaXyHKH CyM, IO
IATaloTh CTATHEHHIO, BKAa3aTH MaTepiajbHUI 3aKOH, Ha IMACTaBi SIKOTO
Ma€ BHPINIYBATHCS IUBUIBHUIA MMO30B. Y pa3i BU3HAHHS OOBHHYBaYCHOTO
BUHHUM y BUMHEHHI KiJIbKOX 3JI0YMHIB (PO3Kpa/iaHHs, 3JI0BXKHUBAHHS CITYXK-
OOBHMM CTaHOM, XQJIATHICTh Ta iHIIE), SKUMH 3aI0/iSHO MaTepiajbHy IIKO-
1y, Tpeba BKa3aTu po3Mip CTATHEHb Ha BIIIIKOJIYBaHHS LIKOAHM, 3aIOAISHOT
KOXXHHUM i3 IUX 3704YHHIB [4].

3704YMHY, SKUMH 3alOAII0EThCS MalHOBa IIKOJA, MOPYLIYIOTbH
HE JIMIle HOPMHU KPUMIHAJIBHOT'O MpaBa, a i IHIINX Tay3el npasa, Haivac-
Time nuBLIEHOTO. 30KpeMa LluBinmpHIA Kogeke YKpaiHu BH3HAE TiICTABaMH
BUHUKHCHHS IMBUTFHUX IPaB Ta 000B’S3KIB 3aBIaHHS 1 MaifHOBOI (MaTepi-
aIpHO1), 1 MopanbHOT Koau (4. 2 cT. 11 1IK).

Cr. 23 1IK BU3Ha4Y€HO 00CTaBHMHY, y KX HOJSTAaE MOPaAJIbHA IIKOJIA.
A came: Qi3uuHMd OLT 1 cTpakmaHHs, sKuX ¢i3nyHa ocoba 3a3Hana
y 3B’S3KY 3 KaJiITBOM a00 iHIIMM 3aBJaHHSM IIKOAW 370POB’I0; AYIICBHI
CTpaxXIaHHs, AkuX ¢izuuHa ocoba 3a3Hana y 3B 3Ky 3 MPOTUIIPABHOIO TMO-
BEIIIHKOIO IIOJ0 Hel caMoi, WieHiB ii ciM’i un OJIM3BKUX POJUUIB; TyIIEBHI
CTpaxIaHH, SKUX (i3mgHa ocoba 3a3Hana y 3B°SI3Ky i3 3HUIIECHHAM YH II0-
IIKO/DKEHHSAM 11 MaiiHa; y NMPUHMKEHHI YecTi, TiAHOCTI, a TaKOX AUTOBOL
penyTamii ¢pizngHOT a00 IOPHINIHOT 0COOH.
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Cr. 1166 1IK YkpaiHu BCTaHOBIIIOE 3arajibHi MiZICTaBU BiIOBIIab-
HOCTI 3a 3amoisiHHS IIKOAU. Y Hill 3a3HaU€HO, IO IIKO/a, 3aMo/IissHa 0co0i
abo MaiiHy rpoMajsiHUHA, a TaK CaMo IIKOJIa, 3aI0/[isTHAa MaliHy I0pHIMYHOT
ocoOu, miaisirae BiJIIKOJYBaHHIO B MOBHOMY 00Cs31 0co00l0, sKa 3aro-
JisIa KoY.

Cr. I'maBu 83 LK Vkpainm «BigmkomgyBaHHS IIKOIN» periaMeH-
TYIOTh yCi OCOONMBOCTI BHHWUKHEHHS 1 3[MIHCHEHHS IpaBa Ha BIiAMIKOIY-
BaHHS IIKOJIM, BU3HAYAIOYM IiACTaBH, 00CAT, XapakTep i po3Mip BiIIIKo-
IyBaHH:, OCOOIMBOCTI BiIIKOAYBAaHHA B pa3i 3aNOiSHHS IIKOIU HETIOBHO-
JMITHIMA, HEOi€3MaTHIMH Ta {HIINMH CHEUiaJbHAMH CyO’ €KTaMH # iHII
JeTaii, He BioOpaxkeHi OiNbIIe Hi B AKOMY 1HIIOMY 3aKOHOIABCTBI [5].

OnHak, po3risAaloyy MUTAHHS PO perjiaMeHTallilo paBa Ha BiJli-
KOJyBaHHs IIKOJAW Y BITYM3HSHOMY KPUMIHAJIBHOMY HpOLECYaJbHOMY Ta
LUUBUILHOMY 3aKOHO/IABCTBi, HEOOXIZHO PO3IJISIHYTH HAasBHI B HUX PO30ixk-
HOCTI.

Tak, mpaBo Ha BIiAIIKOAYBAaHHS IIKOJY B KPHUMIHAJILHOMY MpOBa-
JDKeHHI Oyzie pealli3oBaHO TUIBKM B TOMY pa3i, SIKIIO IIKOJa 3arojisHa 0e3-
MOCepeHhO KPUMIHAIBHUM MPABOMOPYIIEHHAM, TOOTO SKIIO MK IIKOJO0
i TIPaBOMOPYIICHHSAM HAasBHUHU MPSMHN MPUYUHHUNA 3B’SA30K. 3 OTILAY Ha
1€, B KpUMIHAJIBHOMY NPOBA/DKEHHI Mepe10aqacThCs BIAIIKOAYBAHHS JIHIIE
npsAMHUX 30UTKIB, 3aBIaHUX O€3MOCEpeNHbO KPUMIHATBHUMH IIPABOIIOPY-
LIEHHSIMU.

Y UMBIIBHOMY  3aKOHOAABCTBI, I'PYHTYIOUHCh Ha IOJOXKEHHSIX
ct. 1166 11K, mependavaeThcsi MOBHE BiAIIKOAYBAHHs 30UTKIB, i1 AKUMHU
PO3YMIIOThCS HE TUILKU BUTPATH, OB’ sI3aHi 3 BTPATOIO YU MOIIKOKEHHIM
MaifHa, aie i JOXOIH, SIKi BIACHUK MIr OM OTpUMATH BiJ HOr0 BUKOPH-
cTanHs (PO CKJaJ €JEMEHTIB, 110 BXOJSATh y 3MICT HOHSTTS «IIKOJa»
y LMBIJIBHOMY TIpaBi 3a3Hayainocs) [6]. Bigrak mpaBo Ha BiALIKOAYBaHHS
IIKO/IM B IMBUIBHOMY 3aKOHOJIaBCTBI TMOIIUPIOETHCS HA Oy Ib-SKY IIKOIY — 1
IiiCcHY, 1 TOTCHUIHHY (MOXITUBY).

[IpaBo Ha BiAIIKOAYBaHHS IIKOJIY, 3aMOJiSTHOI KPUMIHAIBHUM IIpa-
BOIOPYIIEHHSM, BiTOOpa)XXeHO 1 B IMBUIBHO-TIPOIIECYaIbHOMY 3aKOHOAAB-
crBi. Tak, cr. 1 HIIK roBoputh mpo Te, 110 3aBAaHHSIMU LHBLIBHO-
MIPOLIECYAJIbHOTO 3aKOHOJIABCTBA € CIIPABEIJIMBUI, HEyNepeKeHui Ta
CBOE€YACHUH PO3TIIA 1 BUPIMICHHS IUBITFHUX CIIPaB 3 METOIO 3aXHCTY IIO-
pYILICHNX, HEBU3HAHUX a00 OCHOPIOBAaHMX IIPaB, cBOOOA UM iHTepeciB i-
3nyHEX 200 ropuaAnIHHX 0ocib [7]. Jlo Takux mpaB HaJEeKUTH 1 MPaBoO Ha Bif-
IIKOYBaHHS MaTepianbHOl mKoAu. [[uBiIbHO-TIpOIIeCyanbHE 3aKOHOJAaBCT-
BO pErJIaMEHTYE TOPSA0K MPOBA/KCHHS Y IMBUIBHUX CIpaBax. 30Kpema
BOHO BH3HA4a€ Mepenik oci0d, HaAiIeHNX MMPaBOM Ha BiAIIKOTyBaHHS 30WT-
KiB, iX mpaBa B NpOIECi, 110 BUHUKAIOTHh y 3B 3Ky 3 3IiHCHEHHSIM HUMH
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CBOIX IpaB, 00OB’SI3KM B 1HIIO! CTOPOHM 1 JIepKaBH. Y HOPMAax IIHBLIEHOTO
MIPOLIECYAJILHOTO 3aKOHOAABCTBA MICTHUTBCS pErJIaMeHTalist (GOpMHU 3asiBU
(UMBUIFHOTO TO30BY) IMO3MBaya Ha BIJIIKOJYBAaHHS 3aIrlOJisHOI IIKOIU.
OToX, y UMBUIBHO-TIPOLECYaJbHOMY 3aKOHOJABCTBI pPErVIAMEHTYETHCS
TIOPSIIOK 3MiMCHEHHS NpaBa Ha BIJIIKOJYBAaHHS LIKOAM B IIMBUILHOMY CY-
JOYMHCTBI, a BixnoBigHo 10 4. 4 cr. 128 KIIK ¢dopma Ta 3mict mo3oBHOT
3asBU TOBHMHHI BIiJIIOBiaTH BUMOTaM, BCT@HOBJIEHMM JO IO30BiB, SKi
TIpe’ IBISTIOTECS Y TOPAIKY IUBUIEHOTO cymodnHCTBa. Kpim Toro, Bimmo-
BigHO 110 4. 4 cr. 128 KIIK, sKmio mpomecyanbHi BiTHOCHHH, [0 BUHUKIA
y 3B’A3Ky 3 IUBUIBHUM II030BOM, IIMM KOAEKCOM HE BPETYIBFOBAaHI, O HUX
OKpiM 3a3HaYCHWX HOPMATHBHUX NOKYMEHTIB, MPaBO Ha BIALIKOAYBaHHS
IIKOJH, 30KpeMa i MaTepiabHOi, MOTEPIUINM BiJ] 3I0YHHY 0c00aM, Bimo-
Opa’KeHO TAKOXK B 1HIINX 3aKOHOJIaBUMX aKTaX.

Tak, cr.cT. 14 1 23 Yroau npo 3axoay LI0/0 MONEPEIKEHHS Ta PH-
MUHEHHS BUKOPUCTAHHS HENpPaBAMBUX TOBAPHUX 3HAKIB Ta reorpadiuHux
3a3nauenb (CHJ), sixka HaOpaya ynHHOCTI st Ykpainu 3 21.09.2000 poky
nepe0aueHo MPaBo Ha BiMIIKOYBaHHS B TIOBHOMY 00CSI31 3aMOIisTHUX 301-
TKIB 1 BUIUIATU BCi€l CyMH NMPHOYTKY, OTPUMAHOTO BiJl TOPTiBIi TOBapamu
3 HENpaBJAMBUMH TOBAapHHUMHU 3HaKaMH Ta reorpadiyHuMH 3a3Ha4CHHSIMU
[8] (kpuMiHANBHA BiAMOBiZANBHICTH 3a TAKOTO BUAY 3JI0YHHIB B YKpaiHi
nependadena ct. 229 KK).

Busnauaroun po3mip MIKOmM, Tpeba KepyBaTHCS TaKOX po3’sic-
HeHHssMHU [Lmerymy BepxoBHoro Cynmy YkpaiHd, IO MiCTATBCS y 3a3Hade-
Hilt moctanoBi Bix 31.03.89 Ne 3. 3rigHo 3 MMH PO3’SICHEHHIMH IIiJ] 9ac
BHU3HAYCHHS PO3MIpPY IIKOAM BapPTO 3BAKATH HA I[IHK HA MAifHO, 10 IOTh Y
NeBHIH MICIIEBOCTI Ha Yac PO3MIISY CIIPaBH, 1 3aCTOCOBYBAaTH BCTaHOBJICHI
HOPMAaTHBHO-TIPAaBOBUMH aKTaMHU JUIsl IEBHUX BHIIAJIKIB KPATHICTb, Koedi-
LIEHTH, 1HACKCH, MOJATOK Ha J00aBJICHY BapTICTh, aKIU3HHI 30ip TOIIO.
Amnasoriyna BuMora Mictutbes i y cr. 1192 1K Ykpainu.

VY BuUNaAKax YYMHEHHS 3JI0YHHY BifICBKOBOCIYXOOBIIEM OpraH 10-
CYZIOBOTO PO3CIiyBaHHS, NPOKYPOp, BU3HAYAIOUH XapakTep 1 po3Mip Maii-
HOBOI IIKOAM MalOTh KepyBaTHcs [10J0KeHHSIM Npo MaTepialbHy BiANOBi-
JANTBHICTE BIMCHKOBOCTYXOOBIIB 32 IKOAY, 3allOMisHY JepkaBi (3aTBep-
mxernM [locranoBoro BepxoBHoi Pamu Vkpainm Bix 23 uepBus 1995 p.
Ne 243) [9].

3BEepHEMOCH Terep [0 3aBJaHOI MOTEPiJIOMY MOPAJIBHOT KON Ta
KOMIICHCAIlil y KpuMiHaIbHOMY NpoBapkeHHi. [Inenym BepxoBroro Cymy
VYkpaiHn y TyHKTI 17" nocranosu «IIpo cynoBy NpakTHKy B CIpaBax
PO BIMMIKOAYBAaHHSI MOpajbHOI (HeMaitHoBoi) mkomu» Bix 31 OGepesHs
1995 poky Ne 4 (i3 3MiHAMH 1 JONMOBHEHHSIMH, BHECEHHMH ITOCTAaHOBOIO
[Tnenymy BepxosHoro Cyny Ykpainu Big 25 tpasas 2001 poky Ne 5) [10]
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3a3HaYMB, MO MOTEPIiINi, TOOTO Ocoba, SKiil 37TOYMHOM 3amOMISTHO MO-
panbHy IIKOMYy (BHACIIIOK MOCSTaHHS Ha 37I0pPOB’S, YeCTbh, TiAHICTH, 3HU-
LIEHHs MaiiHa, 11030aBJIeHHs roAyBaJbHUKA TOLIO), Ma€ IPaBO Npea’ IBUTH
M030B Mpo 1 BIALIKOAYBaHHS Y KPUMiHAJIBHOMY Iporeci abo B MOpSAKY
LIUBUILHOTO CYIOYMHCTBA.

VY KpuMiHaJBFHOMY MPOBAKCHHI BUMOTH TPO BiIIIKOAYBAHHSI MO-
panmbHOI IMIKOAM PO3IIISNAIOTHECSA 1 BHPIMIYIOTBCA CYAOM 3a yYMOBH, MIO
oco0y, sKifl ii 3amomisHO, BH3HAHO B YCTAHOBJICHOMY 3aKOHOM IIOPSIKY
MTOTEPIIJIAM Ta IMBIIFHIM MO3WBAaYEM 1 IO Y CIIPaBi € X MHCHMOBA 3asBa.
3MicT M030BHOI 3aBH PO BIAIIKOAYBAHHS MOPAIBGHOI (HEMatHOBOT) KON
Mae BigmoBizatu Bumoram cT. 137 HIIK. V Hiit Mae Oyt 3a3Ha4eHO, B 4O-
My IOJISIrae sl IIKOJA, SKMMHU HENPAaBOMIPHUMHM JiSIMH 4M O€3IisUIbHICTIO
il 3amoxisHO TNO3WBaueBi, HAa SKUX MIPKyBaHHSX IPYHTYBaBCS MO3WBad,
BU3HAYAIOYM PO3MIp MIKOAW, Ta SKMMH JIOKa3aMH L€ IiJTBEPKYEThCS.
VY pasi, KOJIM [0 HAAXO/HKCHHS KpPUMIHAJIBHOI CIpaBd IO Cyay ocoba
He OyJa BU3HAHA MOTEPIIIAM i [IUBIIBHUM MO3UBAYEM, IIi MUTAHHSI MAaIOTh
OyTu BUpillIeHi Ha CTaii HiArOTOBYOTO MPOBAIXKECHHS.

3abe3mnedeHHs Ai€BOCTI MEXaHI3MIB KOMIICHCAIlIT MOpPaIbHOI MIKOAM,
3aBaHoi 0co0i BHACIIIOK MPOTUIPABHUX IOCATaHb, popMye HUHI OAWH i3
MIPIOPUTETHUX HAIPSIMIB peai3amii IepKaBHOI MIPABOBOI ITONITHKH B Tary3i
KPUMIiHAJIBHOI FOCTHIIII, 0 Ha HAHBUIIOMY JIep>KaBHOMY piBHI BiZoOpake-
HO B Yka3i [Ipesunenta Ykpaiau Ne 1560 Big 28 rpymas 2004 poky «IIpo
KOHIIETILIIIO 3a0e3MeueHHs 3aXUCTy 3aKOHHHMX IpaB Ta iHTepeciB oci0, ski
MOTEPIIIIH BiJ] 3I04KMHIBY. Llei HampsM IIJIKOBUTO y3rOMKYEThCS 3 KOHCTH-
TYIIAHUMH TIOJIO)KEHHSIMU TPO BHU3HAHHS JIIOJWHU, ii )KUTTSA 1 30pOB’ 4,
4yecTi 1 TiJHOCTi, HEJIOTOPKAHHOCTI 1 O€3MeKH HAMBHIIOK COLIATBLHOIO
LIHHICTIO.

3arajom, CTaHOBJICHHs B YKpaiHi IHCTUTYTY BiJILIKOJYBaHHS IIKO-
I, 3aBJAHOI 3JIOYMHOM, Yy TIOPSAAKY KPHMIHAJIBHOTO IPOBA/DKEHHS KO-
PECIIOHAYEThCA 3 BIIIOBIIHMUM PO3BUTKOM KPHUMIHAJIBHOTO, IHUBIJIBHOTO,
LUBUILHOTO TPOIECYaTbHOTO TA IHIINX Taly3el 3aKOHO/ABCTBA, BOHO IIEB-
HOIO MIpOIO BiIOBiga€ 3aralbHUM TEHACHIIISIM TapMOHI3aIlil BiTYH3HAHOT
NIPaBOBOI CHCTEMH 3 OCHOBaMH IIPAaBOBOT'O PETYJIOBaHHS KpaiH €Bpomei-
cekoro Corozy. YacTuHa MiXKHapOJHHX JOKYMEHTIB, SIKi PErIaMeHTYIOTh
MpaBO Ha BIJIIKOMYyBaHHS IIKOJAH, 3aBIAAHOI 3JI0YMHOM € paThudikoBaHi
YkpaiHOIO i CTaJI YaCTHHOIO BITYM3HSIHOTO 3aKOHOIaBCTBA.

OT1oX, K BBaXXaroTh Aeski Haykosmi, y KITK HeoOxigHO nepenbadn-
TH TIOJIOKEHHS TPO BiANIKOIYBaHHS MaWHOBOI MIKOJH, 3alOAISTHOI MOTep-
MMJIoMy, 3a paxyHOK JIepKaBH y TOPSAIKY, BCTaHOBIeHOMY Kabinetom
MinictpiB Ykpainu. [ mporo mae OyTH CTBOpPEHHH cnemiadbHHN (HOHI.
BigumkoyBaHHs 1epKaBHUX BUTPAT Y TAKMX BUIAAKAX CyJ] MOXKE ITOKJIACTH
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Ha 3aCy/KEHOTO, BHHHOTO Y BUMHEHHI 3109MHY, a MaTepiadbHy Ta MOpPalIb-
HY HIKOJy NMOTEPIIIOMY MOKHA Oy/ie BIAIIKOJOBYBaTH HEeraifHO, HE YeKaro-
YH, TIOKH 3aCy/DKCHUI MaTHMe BimoBiaHi Koty [11].

Awnaroriyai MIpKyBaHHS 3 JOCIHJDKYyBaHOI NpOOJEMH HABOJHUTh
i B. JI. I'poxonbchbkuil Ta MPONOHY€E NepeadaunTH 1i mojoxeHHs y Kpumi-
HaJIbHOMY TIpOLECYyallbHOMY KOJeKci YKpaiHu, abo NpHHHATH OKpeMHH
3aKOH ILIOJI0 BIANIKOAYBAaHHS IIKOAU ITOTEPIIOMY JEP>KaBOIO 3 TOIANIBIINM
KOMIICHCYBAaHHSIM BHTpPAT 3aCy[)KCHHM, BHHHHUM Yy BUMHEHHI 3JI0YHHY
[12, c. 109]. [o3zumito 3a3HaueHnx aBTopiB marpumye O. M. Top6ansb i mae
BJIACHI POTO3UIIii: 1) CTBOPUTH OKpeMuil GOHA 3 BIACHIM PO3PaXyHKOBUM
PaxyHKOM, Ha SIKHH MiA03pIOBaHMUNA, OOBHHYBauUCHHH, ITiICYJHHHA, HOTO po-
M4l YU iHII 0COOM MOTIIM OM BHOCHTH TPOIIOBI KOIITH 3 METOIO BiJIIIKO-
IyBaHHS 30MTKIB Ha JOOPOBUTHPHHX 3acajax; 2) He 0OMEKYIOUNCH 3aTy9CH-
HSIM JI0O MarepiayliB KPUMIHAJIBHOI CIIpaBU KBUTAHIIT PO BHECEHHS KOIITIB
Ha PO3PaXyHKOBHH PaxyHOK (OHAY, 3MIHCHIOBATH MpOIECyalbHE 3aKpill-
JIeHHs1 y (OopMi MPOTOKOIY (hakTy BiIIIKOMyBaHHsS 30WUTKIB MOTEPHiIOMY,
3 OJJHOYACHHUM JIOJYYEHHSIM J0 KPUMIHAIBHOI CIIpaBM KBUTAHIII IIPO CILia-
Ty Ta BiJJoMOCTed mpo ocoOy miatHuka [13, c. 78]. BBaxaemo mo Taka
MIPOTIO3HLS TTOTIPY CBOE TO3UTUBHE CIPSIMYBaHHsI, € HEOCTATHBO apryme-
HTOBAHOIO, OCKIJIBKH CepeJl KOPHCINBUX 3JI0YMHIB 3HAUHY YAaCTKY CTAHOB-
JSITH 3JI0YMHU HEBENHMKOi abo cepeHbOoi TSHKKOCTI, Je 3aBJaHa 3JI0YHHOM
MaTepialbHa IMTKOJA € He3HAYHOIO 1 MO)ke OYyTH BiIIIKOJOBaHAa B JOOpO-
BUTbHOMY TOpPSAKY Oe3rmocepenHpo morepmijoMy. Ilicms oTpuMaHHS BiX
BHHHOI 0co0H a0 ii poIudiB BiAIIKOIYBaHHS IMOTEPILINIL, CBOEIO YEPTOFO,
Ma€ I0JIaTH CINiJYOMYy HHCHMOBY 3asBY HpO TOBHE BiJIIKOMYBaHHS HOMY
MarepialbHUX 30MTKIB, siKa IPUEIHYETHCS IO CIPABH 1 € JOKa30M J100pOBi-
JILHOTO BiZIIIKOJyBaHHS IIKOJIH, 3aB/IaHOT 37104MHOM. Lle 3 Hamoro normsiay
3HAYHO CKOPOTHUTh YaC OTPUMAHHS PEaNbHOTO BiJIIIKOyBaHHS MOTEPITLIMM.
Bracue, HoBuit KITK Ykpainu 3akpinue came Taky Gpopmy A00pPOBLIHLHOIO
BIJILIKOJYBaHHS IIKOAX noteprniyiomy (4. 1 cr. 127) Ta meramizyBaB ix y
BIJIMOBITHUX YroJax Mpo MPUMHUPEHHSI.

O. II. KyunHcbka BBakae, IO MOXKHAa CTBOPHUTH Takuii (GoHI ado
pu MiHICTEpCTBI COLIANBHOTO 3aXHCTy HACEIEHHs, a00 mpu MiHicTepCcTBI
tocTuuii Ykpainu. Bona Hazae OinbIn HOBHMH Hepertik Jxepen iforo ¢inan-
cyBaHHA. Jlo HUX, SIK BOHA TaJa€, MOXYTh OyTH BiJJHECEHi: CyMH, CTATHEH1
3 oco0W, sKa 3amojisula MIKOAY; BiApaxyBaHHS 3 JIEP>KaBHOTO OODKETY
YACTUHH THUX CYM, SIKi OJIepKaHi: BiJl BUKOPUCTAHHS Mpalli 3aCyIKCHUX, BiJl
peautizarii KOH(pICKOBaHOTO MaifHa, BHACIIIOK CTATHEHHS mTpadiB 3a KpH-
MiHQJIBHI Ta aIMiHICTPaTHBHI MPaBOMOPYIICHHS; BHECKH MiANPHEMCTB, OP-
rafizaniif; 9acTHHA CyM, OJIep>KaHWX MHUTHHUMH OpraHaMU, Bix peamizamii
BUJIyYEHHUX TOBApiB; 4acTHHA CyM, L0 OTPHUMYIOTh 3a pPOOOTY OpraHu
peecTpamii aKkTiB TPOMAaISHCHKOTO CTaHy Ta HOTapiaTH; BiIpaxyBaHHS
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3 OIOPKETy TOTO IANPUEMCTBA UM OpraHisauii, NpaliBHUK SKOTO BYMHHB
3n04nH [14, c. 12]. HeoOXifHO HarojJoCuTH Ha TOMY, IO CIPOOH BUPIIIUTH
Lle MHUTaHHS Ha BITYM3HSHOMY 3aKOHOJIAaBUOMY PiBHI BHIE OYyJIH, OIHAK
MIO3UTHBHOTO PE3yJIbTaTy TaK 1 HE JOCSTHYTO.

BucHoBkn. HeoOXiqHICTh TPUIHSTTSA TAaKOTO 3aKOHY Iependavae
i voBmit KIIK Vkpainu, 4. 3 ct. 127 sKor0 HeKmapye, Mo IIKOMA, 3aBIaHa
MOTEPIIJIOMY BHACTIIOK KPHUMIHAJIHHOTO MPaBOIOPYIICHHS, KOMICHCYETh-
cs oMy 3a paxyHOK [lepxaBHOTO OrO/KeTy YKpaiHH y BHIamKax Ta B IO-
pAIKYy, TependadeHoro 3aKOHOM. 3apa3oM BapTO 3a3HAYMTH, MO IIE 10
npuiiasaTTs HoBoro KIIK Vkpainn, Husinsanit koxeke Ykpaiau 2003 poky
y cBoi#i cT. 1177 ycTaHOBHB, II0 MaifHOBA IIKO/A, 3aBIaHa MalHy (i3HMIHOT
0co0UM BHACIIJIOK 3JI0YHMHY, BiJIIIKOJOBYETHCS JIEPKABOIO, SIKIIO HE BCTAHO-
BJICHO 0CO0Y, sSIKa BUMHWIA 3JI0YMH, a0O0 SKIO BOHA € HEIJIATOCIIPOMOXK-
HOI0. AJle YMOBH Ta TOPSI0K TaKOTO BiJIIIKOTYBaHHs IIOBHHHI BCTAHOBIIO-
BaTHCSl B OKPEMOMY 3aKOHi, KUl O UMX Hip HEe NPUHHATHH. 3 OISy Ha
1e, IHIUKATOPOM HEJTOCKOHAIOCTI SIK BHYTPILIHBOTO 3aKOHOJABCTBA IIOI0
BIJIIKOJYBaHHS IIKOJH, € PillIeHHs] €BPONEHCHKOro Cyay 3 MpaB JIIOJUHU
i HasgBHICTP 3 FOTO MUTAHHA PillleHb MPOTH YKpainu [15], mo, 6e3ymMoBHO,
HE JIMIIE MPU3BOJAUTH 10 (DIHAHCOBHUX BUTPAT IIONO JCPKaBH, a W 3HIDKYE
il aBTOpPHUTET mepel] €BPONEHCHKOIO CIIUIBHOTOIO.
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Tarapun H. U. Bo3memeHue mocrpagasiieMy Bpena, NPUYHHEHHOIO
YrOJIOBHBIM NPAaBOHAPYLICHHEM, 110 3aKOHOAATEIbCTBY Y KPauHbI

Paccmompena npasomeopueckas npakmuka YKpauHol no 6o3meujeHuio no-
mepneguiemy 8pedd, NPUUUHEHHO20 Y20I06HbIM NPAGOHAPYUIEHUEM, MAKIHCe GHEeCEeHbl
HEeKOmopble NPeOdNoNCeHUs. NO COBEPUICHCTNBOBAHUI) OMEYeCMBEeHHO20 3AKOH0OA-
menbemea 6 pewieHuy OanHoU npobremsl. JJokaszano, Ymo NOCKOIbKY 8 COBPEMEHHbIX
YCNIOBUAX HeCMAOUNbHOU NOAUMUYECKOU CUmMyayuy 6 Mupe, Koz20d CYuecmeeHHo
VCIIONCHAIOMCS 83AUMOCBA3U 00Wecmed U TUYHOCTU, SPANCOAHUHA U 20CY0apcmeda,
UHOUBUOA U KOJIEKIMUBA, B3AUMO3ABUCUMBIMU CIAHOBAMCS UX UHMepecyl U npoobie-
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Mbl, — NOBLIULACTNCS UX 83AUMHASL OMEEMCMBEHHOCMb. Bee smu sienenust u npoyeccor
mpedyrom 2ny60K020 OCMbLCIEHUS, 0000UeHUs U OMPAXCEHUsL 8 3AKOHOOAMENbCMBE.

KiioueBble clioBa: eosmewjenue, 6peod, pecmumyyusi, KOMNEHCAYUs, CO-
YUATbHAS ROMOWb, NOCMPAOAGUIUIL.

Tataryn 1. 1. Damages to the Victim, Harmed by Criminal Offence,
under the Laws of Ukraine

The article deals with the law-making practice of Ukraine on damages to the
victim, harmed by criminal offence, and some proposals concerning the
improvement of national legislation in solving this problem are submitted.

Because of the instable political situation in the world, when the relationship
between society and the person, citizen and the state, individual and the collective
are complicated, their interests and problems become more organic, their mutual
responsibility increases.

All these phenomena and processes need the deep understanding,
summarizing and representation in legislation. Herewith, the problem of protection
of rights and legal interests of victims in general and the legislative guarantees of
damages for these individuals caused by wrongful acts occupies the especially
important place. Undoubtedly, the standard (possibility) of real damages to the
victim, harmed by criminal offence in our country, as in any other, depends
on the efficiency (effectiveness) of basic legislation in which, to some extent,
the duty of the state in the face of law enforcement is to support the voluntary
and involuntary damages harmed by criminal offence.

Key words: reimbursement, damage, restitution, compensation, social
assistance, victim.

Cmamms naoitiwna 30 ciuna 2017 p.

VIIK 343.2 H. I. Ycrpunbka

CYOMMICTD JIK 3AXI/
KPMMIHAJIBHO-ITIPABOBOI'O XAPAKTEPY

Hocniooceno cyoumicmos K 3axi0 KpUMIHALHO-NPABOBO2O XAPAKMEPY, WO
BNIUBAE HA NOBEOTHKY 0COOU, SIKA GUUHUAA 3NOUUH [3 Memoio peanizayii yireu Kpu-
MIHATBHOT 810N0BIOATLHOCI.

Cyoumicmo 32a0yemvcsi y KOHMEKCMi pO3KPUMMA 3MICMY KPUMIHATLHOT
8i0n0sidaIbHOCMI, MOOMo € peanizayiero KpumiHanibHoi gionogioanvuocmi. Ilpo-
AHANI308AHO O3HAKU MaA NOHAMMA cyoumocmi. Becmanoeneno mamepianvuy i npo-
yecyanvHy niocmasu GUHUKHEHHSI CYOUMOCMI 5K 3aX00y KPUMIHATbHO-NPABOBO2O
xapaxmepy.

KimouoBi cioBa: cyoumicms, kpuminanvua 6ionogioansHicms, nokapams,
3ax00U KPUMIHATLHO-NPABOBO20 XAPAKMED).

304



