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BCTYII

AKTyajbHicTh TeMd. CUCTEMHI MpoIlecH MPaBOBOi MOJAEpHi3allii YkpaiHu,
YTBEP/DKCHHS HOBHX IMAXOMIB 3a0€3MEeUeHHsS TMPaBOIMOPSIAKY B yciX cdepax
CYCHUIBHOTO JKUTTS, Y TOMY 4YHCIl y cdepl HIMBUIBHUX IPaBOBIIHOCHH,
aKTyaTi3ylOTh TUTAaHHS IUBUIBHO-TIPABOBOI BIAMOBIMANBHOCTI. Y KOHTEKCTI
CyYacCHUX TEHJICHIIIN YCKJIQJIHCHHS ITMBUIBHUX IPABOBIAHOCHH Ta BIAMOBIIHOIO
PO3BUTKY 1HCTUTYTY IMBIJILHO-TIPABOBOI BIAMOBIJAIBLHOCTI OCOOJMBOI YyBaru
HAYKOBIIIB MOTpeOye MpobieMaTuka HUBLILHO-TIPABOBOI BIIMOBIAANBHOCTI 0€3
BUHU.

Jlo TeopeTHyHUX MpoOieM, 10 HE OJepkKalu OJHO3HAYHOTO BUCBITIICHHS B
CydacHId IMBUIICTUIIl Ta NOTPEeOYIOTh KOMIUIEKCHOTO JOCIHIJIKCHHS, CIIiJI
BIJIHECTH, 30KpeMa, MHUTAHHS: TMPUPOAM Ta CYTHOCTI IHMBUILHO-TIPABOBOI
BIMOBIJAJIBHOCTI 0€3 BWHHU, CHCTEMaTH3allll JEeIIKTHHUX 3000B’sS3aHb Ta
CHeIiajJbHUX JIETMIKTIB, 3 SKUMH TIOB’SI3yIOTb BUHUKHEHHS TaKOTO BUIY
BIJINMOBIJIAJILHOCTI; 3MICTY Ta XapakTepy 3aco0iB BIUIMBY Ha Cy0’€KTa IHUBIIBHO-
MPaBOBOi BIAMOBIAAIBHOCTI 0€3 BUHHU; OIIHKKM €(EKTUBHOCTI Ta aJE€KBATHOCTI
TakuX 3aco0iB 3 TOYKM 30py 3a0e3leyeHHsT CTaOUIbHOCTI  IUBUIBHHUX
MPaBOBIJHOCHH Ta IMPABOBOIO CTATyCy iX CyO0’€KTIB, Y TOMY YHCIl 3 TMO3UIII
JOJIepKaHHST TIPUHIUIIB CIPABEIJIMBOCTI Ta TMpomopiiitHocTi. [ns cydacHoi
JOKTPUHU IMBUIBHOTO TpaBa BIJKPUTUM TaKOX 3aJMIIAETHCS  HaJaHHSA
KBaJI1(PIKOBAHOTO BU3HAYEHHS MOHSATTS LMBUIBHO-IIPABOBOI BiJANOBIIAIBLHOCTI 0€3
BUHH, 1[0 MAa€ 3HAYCHHS 1 JJIs1 3aKOHOAABYOTO PETyTIOBAaHHS ITUX MUTaHb.

Haii011p1110i yBaru 1HCTUTYTY LHMBUIBHO-TIPABOBOI B1AMOBIIAILHOCTI O€3 BUHU
OyJ10 MPUIIEHO BYSHUMH Ta JOCIITHUKAMH IOPUANYHOI HAYKH PAISHCHKUX YaciB.
ToMmy TeopeTHYHY OCHOBY JOCTI/DKCHHS CKJIAdd Tpari TakKuX BIAOMHX
BITUM3HSHUX 1 3apyOiKHMX ydeHux-uuBimictiB: M.M. Arapkosa, K. Anjepa,
b.C. AnrimonoBa, FO.I'. bacina, I'.M. benskosoi, JI.B. booposoi, C.M. bpatycs,
B. Bapkano, O.B. ImiTpieBoi, O.C. lodae, I.C. Kanzadaposoi,
0.0. KpacaBuukosa, O.E. Jleiicra, M.C. Maneina, I' K. MarBeeBa,
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I.C. Hixuucpkoi, B.A. Oiirensixta, B.l. Cepe6poscbkoro, M.0. ITokpoBChKOro,
b.I. Ilyruncekoro, I.C. CamomieHko, A.O. Cobuaxka, B.T. CmipHoga,
B.O. TapxoBa, H.B. Tepemenko K.A. ®@neiimui, P.J. Xanginoi, K. Ilpaiirepra,
[".®. Hlepmenesuya, K.K. Siukona, [. InoBunpkoi, K.b. Spomenko.

B ymoBax He3zanexHoi YKpaiHM 31e0UIBIIOrO JOCHIIKYBAIUCS OKpEMI
MUTAaHHS [HUBUIBHO-TIPABOBOT BIAMOBIJATHHOCTI 0€3 BUHHU. 30KpeMa, OCHOBHI
HaIpPSMKH JUCEPTALIMHUX PO3pOOOK CTOCYBAIMCA: 3000B’s13aHb 3 BIJIIIKOIYBaHHS
mkoad, 3aBaaHoi O0e3 BuHuM  (I.B. bypnaka); okpemMux pi3HOBUIIB ACTIKTHHX
3000B’s13aHb, 1110 BUHUKAIOTh HE3AJIEKHO BiJ BUHH: 3000B’S13aHb 3 BIIIKOTYBaHHS
IIKOAM, 3aBAaHOI JDKEpENIoOM  MiJIBUIEHOI  HeOe3NeKku (I'.JI. [Tennsra,
H.B. Tepemienko), 3000B’si3aHb 13 BIJIIKOJYBaHHS IIKOJW, 3aBJaHOI aKTaMu
Bragu (O.O. bospcekuii, O.B. Kwuma, O.O.Jlor’sik, M.M. XoMeHko Ta iH.),
3000B’s13aHb 13 BIJIIIKOAYBAaHHS IIKOAM, 3aBJaHOI HENOJIKaMHU TOBapiB, POOIT,
nocayr (I'.B. KomicuukoBa, H.B. ®enopuenko); miAcTaB 3BIUIBHEHHS  BIJ
[IMBLIHFHO-TIPABOBOI BIAMOBITIbHOCTI 3a 3aBaanHs mkoau (O.B. LlepkoBHa) To1110.

OpHak KOMIUIEKCHMX JHMCEpPTalliHUX pOOIT, CIPSIMOBAHHUX HAa CHUCTEMHE
JOCITIIKEHHSI TEOPETUYHUX OCHOB ITUBUIBHO-TIPABOBOI BIIMOBIIAJIBHOCTI 0€3 BUHH,
B YKpaiHi He npoBoawiocs. [Ipu npboMy HaWOIBII AUCKYCIHHUMU 3aJIMIIAIOTHCS
MUTaHHS CTOCOBHO CIPABEIJIMBOCTI, €PEKTUBHOCTI T4 KOHCTUTYIIHHOCTI TaKOIO
BUJIY BIJMOBIIAIBHOCTI, IO BKa3ye Ha HEOOXITHICThP BCEOIYHOI HAYKOBOI
PO3pOOKH 111€l MpOoOIeMaTHKH.

Hagpenene 3yMoBIt0€ HEOOXIHICTh JOCTIAUTH ICHYIOYl B HayIll IUBLILHOTO
mpaBa TEOPETHYHI IMAXOAW, KOHIEHII Ta MOTJSIM IIOA0 PO3YMIHHS MPHUPOIH,
CYTHOCTI, 3MICTY, KBai(pIKyIOUHUX O3HAK LIMBIIILHO-TIPABOBOI BiMOBIIaJIbHOCTI 0€3
BUHHU, MIJCTAaB Ta YMOB ii 3aCTOCYyBaHHs, Ha 0a3l1 4Oro BHPOOMTH y3araiabHEH1
TEOPETUYHI OCHOBH PO3YMIHHS Ii€] MTPaBOBOT KATETropii, 10 BIAMOBIIA€ Cy4aCHUM
TEHJEHIISIM PO3BUTKY LMUBUILHUX MTPABOBIJHOCHH Ta LIMBUILHOTO MpaBa Y KpaiHHU.

3B’A30K Ppo00TM 3 HAYKOBMMHM TMporpamMamMu, IUIAHAMH, TeMaMU.
Juceprariiisi BAKOHaHA BIAMOBIIHO A0 IUIaHY HAYKOBO-AOCTIAHUX POOIT IHCTUTYTY

3aKoHOAaBCcTBa BepxoBHOi Paan Ykpainu B paMkax TeMU HAYKOBOTO JTOCIIIKEHHS
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«CTtparterist po3BUTKY 3aKOHOJIABCTBAa YKpaiHW» (Iep)kaBHHM peecTpauiiHuii Ne
0103U007975).

Mera i 3apaui pociimkeHHsi. Memoro  aucepTariitHoi  pobotm €
KOMITJIEKCHHM aHai3 TEOPETUYHHX OCHOB IMBIIHHO-TIPABOBOI BiAMOBIAATHHOCTI
0e3 BMHU B IUBUILHOMY IIpaBi, MpoOjeM OOIPYHTYBaHHS ii IPaBOBOi MPUPOIH,
CYTHOCTI, JOITFHOCTI ICHYBaHHS 1HCTUTYTY LIUBUIbHO-TIPABOBOI BiAMOBIIaIbHOCTI
0e3 BMHU y IMBUIBHOMY MpaBi YKpaiHU, OCOOJMBOCTEH Ta CydyaCHHUX TEHJCHIIIH
HOT0 MpaBOBOTO PETYJIIOBAHHA Ta PO3POOJICHHS HAYKOBUX MPOMO3ULINA 0 HOTOo
BJIOCKOHAJICHHS.

JJist ToCSITHEHHS 3a3HAY€HOi MEeTH OYJI0 MOCTaBIICHO TaKl OCHOBHI 3a80aHHSL:

— IOCHIAUTH T€HE3y Ta HAyKOBO-METOJOJIOTIYHY OCHOBY TEOpli IUBLIBHO-
IIPaBOBOI BIANOBIAAIBHOCTI O€3 BUHU Y LIUBLJILHOMY IPaBI;

—3’sCyBaTH  TPaBOBYy  MPUPOJY Ta  CYTHICTh  IUBUILHO-TIPABOBOI
BIJINOBIIAJILHOCT] O€3 BUHH,

— IpoaHaJi3yBaTh Ta CUCTEMATU3YyBaTHU JKEpeia MPaBOBOTO PETYJIIOBAHHS
[IMBUILHO-TIPABOBOI BIAMOBIIAILHOCTI O€3 BUHU Yy MpaBi YKpaiHu;

— BUSIBUTH KBadi(iKylOdl O3HAKH LMBUIBHO-IIPABOBOI BIAMNOBINANBHOCTI 0€3
BUHU, JaTH 3arajlbHy XapaKTePUCTUKY SK TMPaBOBOMY SIBHILY B CHCTEMI
LIMBUIBHOTO TIpaBa YKpaiHu;

— chopMyBaTH MIIXOMU J0 Kiacudikaiii JeTKTHUX 3000B’s13aHb IHCTUTYTY
BIJIMOBIIAJILHOCT1 0€3 BUHU Y IIMBUIBHOMY TIpaBl Y KpaiHu;

— IOCHIAUTH  MIiACTaBM W yYMOBM  HAacTaHHS  LUBUIbHO-TIPaBOBOI
BIZMOB1AAJILHOCTI O€3 BUHHY,

— 7JaTU TPABOBUHM aHai3 MiJACTaBaM IWIOJI0 3BUIBHEHHS BiJ] TaKOTO BUIY
B1JIIIOB1JAJIBHOCTI;

— TOCTIAUTH OCOOJIMBOCTI ITUBUILHO-TIPABOBOI BIAMOBINATBLHOCTI 0€3 BUHU B
OKpPEMUX CIeHIaIbHUX JIEIKTaX:

—3’sicyBaTH  OCOOJMBOCTI TPABOBOTO  PETYJIOBAaHHS  BiJMOBIIAILHOCTI

HE3aJIe)KHO B1J BUHHU 32 LIKOY, 3alOJISIHY JKEPEIOM MiBUIIEHOT HeOe3MeKH;



— MpOaHaNi3yBaTH MEXaHI3MHU  BIANOBIAANBHOCTI JEpXKaBU 3a IIKOAY,
3arnoIisiHy i opraHamu;

— OCHITUTH TPOOJEMHI acMeKTH BIAMOBIIAIBHOCTI 3@ IIKOIY, 3aMOJISHY
HEJ0JIIKaMHU TOBapiB, pooiIT (ocyr);

— BUpOOUTH Ta chOpMyBaTH KOHKPETHI IIPOMO3MIlii, CHPSMOBaHI Ha
BJIOCKOHAJICHHS] YMHHOTO 3aKOHO/IaBCTBA Y KpaiHHU.

06 ’exmom 0ocniddicenHs € CyCHIbHI BIIHOCUHH, 110 BUHUKAIOTh Y 3B’SI3KY 3
HACTaHHSAM ITMBUIBHO-TIPABOBOI BIAMOBIIAIBLHOCTI 0€3 BHHHU 3a 3aIoJiIHYy 0C001
ITKOTY.

Ilpeomemom OocniodxcenHs € HAYKOBI MITXOJH, KOHICMINI Ta IOJOKEHHS
CTOCOBHO OOIDYHTYBaHHS IIMBUIBHO-TIPABOBOI BIJMOBIAAIBHOCTI 0€3 BUHHU,
MPaBOBI HOPMHU IIOJO PErYJIOBAaHHS TaKOTO BHUY BIAMOBIAAJIBHOCTI, a TaKOX
CyJlOBa MIPaKTHKa iX 3aCTOCYBaHHSI.

Metoan pocaigaxenHsi. Jlns AOCATHEHHS [OOCTOBIPHMX 1 00 €KTHBHUX
pe3ynbTaTiB MiJ 4Yac AOCHiHKEHHS OyJo BUKOPHUCTAHO 3arajibHO-()iI0COPCHKUIA
(miaMeKTUYHUI), 3araJibHOHAyKoOB1 (ICTOPUYHUM, CHCTEMHO-CTPYKTYpHHUI) 1
cneniaigbHl  (MOPIBHAIBHO-TIPABOBHM, (OPMAIbBHO-AOTMAaTUYHUN, TEOPETUKO-
MPOTHOCTUYHUIMA, TPABOBOTO CHCTEMHOTO aHaji3y, IPaBOBOTO MOJCITIOBAHHS)
Metoau. Tak, MaJIeKTUYHUN METOJT IO3BOJIMB PO3TJIsAiaTh (peHOMEH 3000B’s13aHb 13
BIJIIKOYBaHHS IIKOJM, 10 BUHUKAIOTh HE3aJEKHO BiJI BUHU, y PO3BUTKY 1
HEPO3PUBHIN €IHOCTI 3 KaTEropi€l0 BUHM Yy JEIIKTHUX TMPaBOBIIHOCHHAX
(migpo3nin 1.2). 3a 10MoMOror iCTOpUYHOTO0 METOAY BCTAHOBJICHO OCHOBHI €Taru
CTAaHOBJICHHSI Ta PO3BUTKY IHCTUTYTY LHBUIBHO-TIPABOBO1 BIAMOBIJAIBHOCTI 0€3
BUHM  (miapo3aun 1.2).  CuCTeMHO-CTPYKTYpHUM  METOJ 3aCTOCOBAaHO ISt
BU3HAUYCHHs MicCIlsl 3000B’s3aHb 13 BIJIIKOJYBAHHSI IIKOAW O€3 BUHU B CHUCTEMI
JETIKTHUX 3000B’s3aHb, Kiaacudikamii AeaikTHUX 3000B’s3aHb (migposmim 1.1,
1.2, 2.2). IlopiBHSIBHO-TIPABOBUM METOJ] BUKOPUCTAHO JJISI JOCHIKEHHST P13HUX
JIEIKTIB y TIPOCKIli BU3HAYECHHS XapakTEPHUX MJII HUX OCOOJUBOCTEH I10/0
MiJICTaB Ta YMOB HACTAaHHS BIAMOBIJATBHOCTI 0€3 BUHHM a00 3BUIBHEHHS BIJ HEl

(miapozmimm 1.3, 2.3, 3.1). @opMaibHO-IOITMaTUYHUNA  METOJ  JO3BOJIMB
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MIPOAHAJI3yBaTH 3MICT HOPM BITYM3HSHOTO 3aKOHOMaBcTBa (migposnimu 2.1, 3.2,
3.3, 3.4), a MeTOJ1 TPABOBOT'O MOJICJIFOBAHHS — PO3POOUTH MPOIO3UINT 11010 HOTo
BJIOCKOHAJICHHSI.

HaykoBa HOBH3HA oOJep:KaHUX Ppe3yJbTATiB TIONATAE B TOMY, IO
JIYcepTaliiiHa poboTa € TepHIM Y BITUM3HSAHIN [MBUIICTUYHIN Hayll
KOMITJIEKCHAM JIOCII/DKCHHSAM TEOPETHYHUX MPOOJeM MI0J0 OOTpYyHTYBaHHS
IUBLIFHO-TIPABOBO1 BIAMOBIAAIBHOCTI O€3 BUHU, B IKOMY 31HCHEHO y3araJbHCHHS
HAyKOBUX IIJXOJIB, KOHUEMI[IHA, MOJOXKEHb SK TECOPETUYHUX OCHOB I1HCTUTYTY
IIMBUTHHO-TIPABOBOI BiAMOBIMAILHOCTI 06€3 BUHU Y IMBUIBHOMY TIpaBi YKpaiHu. 3a
pe3yibTaTaMu JIOCHIJKEHHS OJIep>KaHO HOBI HAayKOBI TOJIO)KCHHS, BUCHOBKHU Ta
MIPOTIO3HIIIT, IO BUHOCSATHLCS HA 3aXHUCT, a CaMe:

ynepuie:

— 3alPOTIOHOBAHO  ABTOPChKE BHU3HAYEHHS TMOHATTA “‘IMBLILHO-TIPABOBA
BIJIIOBIIAJIBHICTE O€3 BUHN  SIK AEJIIKTHOr'O 3000B'sI3aHHS BIAIIOBIIaJIEHOI 0COOH 3
BIJIIKOJYBaHHSI TOTEPIIOMY 3alofissHOT HOMY BHUINAJKOBOI IIKOAM, IO
IPYHTYETHCS Ha MPUHIINIT 00'€EKTUBHOTO PU3UKY;

— 3aMpOINOHOBAHO MiAXIA 10 Kiacudikalii HAayKOBUX KOHLEMIIN 1010
OOTpyHTYBaHHsI TEOPii BIAMOBIAAILHOCTI 0€3 BUHM 32 OCHOBHUMH TCOPECTHUHHMH
npobjieMamMu, W0 MOUUISITAIA  BUPINIEHHIO:  a) Teopii  (YHKI[IOHATIBLHOTO
OOTpYHTYBaHHSI IIMBIILHO-TIPABOBOI BIAMOBIIANLHOCTI 06€3 BUHU; 0) Teopii 11010
pPO3yMIHHST BUHM Yy CKJaJi LHUBUIBHO-TIPABOBOI BIAMOBIIAJBLHOCTI 0€3 BUHU;
B) TEOpli MPUYMHHOIO 3B’S3KYy; T') TEOpli 00 ’€KTUBHUX YMOB LHMBLILHO-IPABOBOI
BIZMOB1AAJILHOCTI O€3 BUHHY,

— U1 XapaKTePUCTUKU CUCTEMH CIEUIAIbHUX JIETIKTIB, SIKI IPYHTYIOThCS Ha
BIIMOBIJAILHOCTI 0€3 BHUHM, 3alpONOHOBAHO BHUXOJUTH 3 TOro, IO BOHA
3aCHOBaHA Ha MOJEl TMO€AHAHHS 3arajJibHOro (TeHEepaIbHOTO) JCNIKTYy Ta
CHeliajJbHUX JIENKTIB, a TaKoXX Ha CTPYKTypH3alli OCTaHHIX 3a pI3HUMH
KpUTEpisSIMHA, a caMe: a) 3arajJbHuUMHU: CYO'€KTHUMHU (32 CYyO0'€KTOM 3aromisTHHS

IIKO/IM; 32 Cy0'€KTOM BiJIMOBIAIBLHOCTI); 3MICTOM 3aBJIAaHOI MIKOAU (MaTepiaibHOT
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Ta MOpajbHOi); 0) CrieHiaTbHUMH: MPEAMETHUMU — 3a 3MICTOM NPABOBIIHOCUH, Y
paMKax SKUX BUHUKJIU JENIKTHI 3000B's13aHHS;

— OOTpYHTOBaHO, MO0 JENiKTHI  (TI03aJ0TOBIpHI) 3000B’sI3aHHS,  SIKi
TPYHTYIOTbCSI Ha BIAMOBIJAIBHOCTI 0€3 BHHH, Y CTPYKTypl JEMIKTHHX
NPaBOBITHOCMH € OCHOBHMMHU Ta B YMOBaX pEaJIbHUX MPaBOBIIHOCUH
TpaHCHOPMYIOThCSI 3 aOCONIOTHOTO HETAaTUBHOTO y CYO’€KTUBHE TIO3UTHUBHE
(menikTHE) 3000B’I3aHHS,

— BIJICTOIOETBCS TMO3MINISA MPO Te, 10 [UBUIbHA (JIENIKTHA) BIAMOBIAAIBHICTD
0e3 BUHM MOK€ MaTH MICIIe SIK y M03aJ0rOBIpHUX BIIHOCHHAX, TaK 1 JOTOBIPHUX:
SKIO I103aJ0TOBIpHE JEIIKTHE 3000B’s3aHHS BUHHUKAE€ MK CyO’€KTaMu, IO
paHimie He OyJau NMOB’si3aHI KOHKPETHUMHU LMBUIBHUMHU MPaBOBIIHOCMHAMH, TO
JIOTOBIPHE JENIKTHE 3000B’A3aHHS TAKOTO BUAY BUHMKAE MK KOHTPAreHTaMu, MIXK
SKUMU ICHYIOTh TPUBAIOU1 JJOTOBIPHI IPABOBITHOCHHH,

— 3alpONOHOBAHO  aBTOPChKY  Kiacudikaiilo  IUBUILHO-TIPABOBOI
BIJIMOBIJIAJILHOCT1 0€3 BUHU 32 TAKUMH KPUTEPISIMU: a) 3@ BUJIAMU MPABOBITHOCHH:
JIOTOBIpHA Ta T11033JI0TOBipHA; ©0)3a Ccy0’€kTamMH NPAaBOMOPYIIEHHS;, B) 3a
cy0’eKTaMu BIIMOBIAANIBHOCTI; T) 32 BUJAMHU JETIKTIB; 1) 32 00’ €KTOM JICIIKTHOTO
3000B’s13aHHS: MailHOBE BIIIIKOTYBaHHs (KOMIIEHCAITis1) Ta OpraHi3alliifHO-TIpaBoBI
3aX0/IM 3 BIJHOBJICHHSI MOPYILIEHOTO IMBUILHOTO MPaBa;

— IIPOTIOHYETHCS /0 BUKOPHUCTaHHS JACQIHINIS «ITOBOKEHHS 3 00’ €KTOM
MiJBUINCHOT HeOe3meku» sK Aisg (MiSIbHICTh, O€3MisUIbHICTH) IOJ0 yTPUMAaHHS,
BUKOPUCTaHHA, €KCIUTyaTauii, BUpOOJeHHs, 30epiraHHs 00'€ekTa IMiJBHUILEHOT
HeOe3neku Ta 3abe3nedyeHHs KOHTPOJII0 HajJ HUM, — Ha 3aMiHy TepMiHa
«JISUTBHICTBY Y 3HAUCHHI JKepeia MiIBUIICHOT HEOe3MeKH;

VOOCKOHAJIEHO!

— BU3HAYCHHS TIOHSTTS «HEBIIBOPOTHICTH» SK O3HAKU HEMEepeOOpHOI CHIM —
11€ 30BHIIIHS J0 IIsUTBHOCTI (Ji#1) CTOPiH ACIIKTHOTO 3000B's13aHHsI 00CTaBHHA, sIKa
MOJIITA€ B TOMY, IO SIKOM CTOPOHHU, X0ua O HABITh 1 epeI0avYIIN TaKy MO0, aje

HE MOTIJIM TOTIEPEIUTH HACTaHHS HETaTUBHUX 11 HACTIIKIB;
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— Kmacudikamio AeNIKTHUX 3000B’s3aHb 13 3amOJisTHHS O0CO01 IITKOIH
KaJIILITBOM, 1HIIUM YIIKOJDKEHHSM 3J0pOB'st 200 cMepTIo. 3anmponoHOBAaHO Taki iX
BUIIM: a)13 3alodisSHHSA IIKOAM CTpaxyBaJbHUKOM (Cy0'ekTOM, 3000B'sI3aHUM
CIUTAYyBaTH BHECKH 3a JIEPKABHUM COIIAIbBHUM CTpaxyBaHHSIM); 0) 13 3amomisTHHS
HIKOAM CYO'€KTOM, SIKMM HE € CTpaxyBaJlbHUKOM; B) 13 3alOJIISIHHS IIKOJIUA YKUTTIO
Ta 370pOB'I0 0CO01, sfIKa HE JOCSTiIa MOBHOMITTS; T') 3 BIAIIKOAYBaHHS BUTpPAT Ha
MOXOBAHHS TOWIO; 1) 3 BIIIIKOAYBaHHS MOPAIbHOT IIKOJIU;

— apryMEHTAIllI0 Ha MATPUMKY Ta pO3BUTOK 3amporioHoBaHoi I'.JI. [Tenasroro
KOHIIEMII] «BIAMOBIJAIBHOCTI 3a PHU3UK» I TEOPETUYHOrO OOTPYHTYBaHHS
JETIKTHUX 3000B’si3aHb 3  BIAIIKOAYBaHHS IIKOJW, 3aBJAHOI  JKEPEIOM
M1JIBUIICHOT HEOE3MEeKH (3aMICTh KOHIIEMIIIT «B1AMOBIATLHOCTI O€3 BUHNY);

HAOYIU NOOANLULO20 PO3BUMKY:

— TEOpETUYHE OOIPYHTYBAaHHS WI0JI0 BU3HAUCHHS I1JICTAB BUHUKHEHHS
JIETIKTHOTO 3000B'sI3aHHS. APryMEHTOBAHO, IO JJis KBamiQikaili JeIIKTHOTO
MPaBOMOPYIICHHS SIK 3arajibHOi MIJCTaBM JJii BCTAHOBJICHHS JICIIKTHOTO
3000B'I3aHHST ~ HEOOXIAHOK €  CYKYIHICTh TaKUX  €JIEMEHTIB  CKJIaay
MPaBOMNOPYIIECHHS, K IIKOJA, MPOTUIPABHICTh MOBEAIHKH OCOOM Ta MPUYMHHO-
HACJIJIKOBHH 3B'SI30K Mi)K HUMH;

— TCOPETUYHI apryMEHTH IOAO0 OOTPYHTYBAaHHS BHUHH SIK C€JIEMEHTA CKIIAIY
JIETIKTHOTO TPABOMOPYIIEHHS. BUCYHYTO MiJXif, 3a SIKUM BHHY 3allpOTIOHOBAHO
pO3IIIAIaTd B KOHTEKCTI 3aKpIIUIEHUX Y [HUBUIBHOMY 3aKOHOJABCTBI TaKHUX
3arajbHUX 3acajl sIK T0OPOCOBICHICTh Ta po3yMHICTh (1. 6 4. 1 cT. 3 K Ykpainm),
a TAKOX OCHOBOIIOJIOKHOTO JIJIsl IIUBUTHHOTO TIpaBa MPUHIUITY AUCTO3UTUBHOCTI,
110 noJiArae y cBoOO1 BOJIEBHSIBIEHHS OCOOM 10 peani3allli HMBUIbHUX MpaB Ta
BUKOHAHHS ITUBUILHUX 000B's3KIB. Takuil miaxia Aa€ MOXJIMBICTh KBaTi(iKyBaTH
KaTeTOpif0 BUHU YEpe3 O3HAKH IMPOSIBY OCOOOIO-JEITIHKBEHTOM HAJIECKHOTO
BOJICBUSBIICHHS, JOOPOCOBICHOCTI Ta PO3YMHOCTI I10J10 BUKOHAHHS SIK 3arajbHOTO
O00OB'SI3Ky HE MOPYUIyBaTH IMHBIUILHUX TMpaB I1HIIUX OCI0, Tak 1 JCIIKTHOTO

3000B's13aHHS;
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— apryMeHTaIliss Tpo JOIUIBHICTh 3aKOHOJABYOTO BPETYJIOBAHHS IHTAHb
dbopc-Maxopy, IO BIANOBIIa€ MDKHAPOJIHIM MPAKTUIl JUJIOBOTO 00OpOTY.
JloroBipHe 3acTepekeHHS Mpo ¢Gopc-Makop, BUPOOJEHE MPAKTUKOK iJIOBOTO
000pOTy, HAJIEKUTh 1O TPABOBUX 3BUYAIB, M0 CTOCYIOTHCS TIPABOBOTO
peryJIroBaHHS LMBIJILHO-TIPABOBOI BITOBIIAIbHOCTI 0€3 BUHU. BcTaHOBIIEHO, 110
MOHATTS (OPC-MAKOPY HE OJEPKAI0 YITKOTO BH3HAYCHHS B 3aKOHOJABCTBI
VYkpainu, oHaK MPaKTUKa MPABO3aCTOCYBAaHHS BKa3y€ Ha MOTrO JIETITUMHICTD, 1110
noTpedye 3aKOHO0/1aBUO1 BU3HAYEHOCTI;

— BU3HAYCHHS OCOOJHMBOCTEH BIANOBIAANBHOCTI 3a IIKOAY, 3aMOJisHY
JKEPEJIOM ITiIBUIIIEHOT HEOE3IEeKH: a) BIAMOBIAAIBHICTh BUHUKAE 31 CIEIIaIbHOTO
JENiKTy; 0) aOCOJNIIOTHUM  XapakTep  BIJAMNOBIAAIBHOCTI (32  BUHATKAMH,
BU3HAYCHUMH  3aKOHOM);  B) BIANOBIJANBHICTE  IPYHTYETbCSI HA  PUBUKY
MOBO/KEHHS 3 JikepenaMu (00'ekTamu) IMiJIBUIIEHOT HeOe3Meku (creniaibHun
(asieaTOpHUIA) PU3UK); T)pU3UK TOBOJXKCHHS BUHHUKAE 3 TIJCTAB TUTYJIHHOTO
BOJIOJIIHHA Ta YOpaBiiHHS (MTOBOJIKEHHS) JDKEPEIOM TMIJBUIIEHOI HEOE3NeKu;
1) pU3UK 3YMOBJICHHH 00'€KTMBHOIO OIIIHKOIO WMOBIPHOCTI HACTaHHS BHIAIKOBOI
IIKOAM 33 MEXaMU HaJIEKHOTO BHUKOHAHHS 3000B’s3aHUM CyO'ekTOM (yHKIIIT
KOHTPOJTIO III0JI0 TaKOTo 00'e€KTa.

IIpakTHYHe 3HAYEHHS OJIePKAHUX Pe3yJIbTATIB MOJATAE Y TOMY, 110 BOHH
MOXXYTb OyTH BUKOPHCTAHI:

a) Y HAyKo80-00CHOHUYLKIN pobomi — I TOMAJBIINX JOCIIKEHb Teopii
[UBUIBHO-TIPABOBOT  BIAMOBIIAIBLHOCTI 0€3 BHUHM, IETIKTHUX 3000B’S3aHb Ta
IHCTUTYTY IIMBUIBHO-TIPABOBOI BIAMOBIAATILHOCTI B IIMBUILHOMY MpaBi YKpaiHu;

0)y mnpasomeopuiii cgepi — g  (HOPMyBaHHS PEKOMEHJIAIIN 110/10
BJIOCKOHAJICHHS TI0JI0’KEHbh YHHHOTO 3aKOHOJABCTBA 3 THTaHb BiJIIKOTyBaHHS
0co01 MIKOAM, 3aBAaHOi Oe3 BUHM (HE3QJICKHO BiJ BUHHU) ii 3amojiroBaya.
HeoOxigHuit TeopeTUUHUN 1 METOJOJIOTIYHUN piBEHb Ta MPAKTHYHA 3HAYUMICTh
pexkoMeHnamii aucepranii  miATBepIKyeThest  omiHkamu  Kowmicii  Komitety

BepxoBHoi Pamu Ykpainu 3 nmutanb BEpXOBEHCTBA MpaBa Ta MPaBOCYANs B AKTI
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BIIPOBAKCHHS PE3yIbTaTIB aucepTariitHoro mocmimkenas Hemmesoi A.O. Bix 24
muras 2014 poky Ne 04-15/13-2099 (147186);

B) Y NpaABo3acmocosHili OisibHOCmi — B CEHCI PEKOMEHIAIld  Jyis
MPAaBUJIBHOTO 3aCTOCYBAaHHS BIAMOBIIHUX TOJOKEHbh YWUHHOTO 3aKOHO/ABCTBA,
30KpeMa JJIsl TI0I0JIaHHS ICHYOUYHMX MPOTaJIMH 1 KOJi31M;

T) V HABYAILHOMY npoyeci — TP BUKIIAJIaHHI [IUBUTHHO-IPABOBUX JAUCITUILTIH,
MIJTOTOBIN MIAPYYHHUKIB, HABYAJIBLHUX IMOCIOHUKIB 1 METOJUYHUX PEKOMEHJAIlIH,
30KpeMa, 3 quctuiuiing «luBinsHe npaBo Y kpaiHum.

Anpo0anis pe3yjabTaTtiB gucepranii. OCHOBHI TEOPETHYHI MOJIOXKEHHS Ta iX
OOTpYHTYBaHHs, PEKOMEHJallli  MPaKTUYHOTO XapakTepy, IO MICTATbCA Y
aucepTaiii, OOroBOpIOBAIMCS Ha 3aCllaHHl BIAAULYy TpoOJEM  PO3BUTKY
HaIllOHAJIBHOTO 3aKOHOAABCTBAa I[HCTUTYTY 3akoHomaBcTBa BepxoBHoi Panu
Vkpainu, a Takox OylIM ONPWIIOJHEHI Ha JEB'SITU HAyKOBO-TIPAKTUYHUX
KoH(pepeHuisx 1 kpyraux cronax: «llpaBoBi pepopmu B VYkpaini» (M. Kuis,
6 sxoBTHs1 2011 p.), «[IpaBoBMii 3aXUCT JIOJUHU Ta TPOMAJSIHUHA B YKpaiH1»
(M. KuiB, 24 nmucronmaga 2011 p.), «CywacHi TeHHEHIIi YyJIOCKOHAJICHHS
IPaBOOXOPOHHOI AisuibHOCTD (M. KuiB, 13 munus 2012 p.), «IIpaBoBi pedopmu B
VYkpaini: mpobiemu Ta nepcrnekTuBu» (M. Kuis, 16 sxotHs 2013 p.), «IIpobremHi
MUTaHHS CTaHy JOTPUMAaHHS 3aXUCTY TPaB JIOAWHU B YKpaini» (M. Kuis, 5 rpyaas
2013 p.), «AKTyanbHI TPOOJIEMHU PO3BUTKY MPaBOBOI cucTeMu YKpainm» (M. Kuis,
26 6epesnst 2014 p.), «OcoOIUBOCTI Ta MEPCIEKTUBU PO3BUTKY T'POMAJSTHCHKOTO
cycnuibeTBa B YKpaiHi» (M. Kuis, 15 kBitHa 2014 p.), «Koncturyuiiina pehopma B
VYkpaini: 3araibHOHAIIOHATEHUN MPOEKT eaHaHHsI» (M. Kuis, 25 uepBus 2014 p.),
«Pedopmu 3akoHOMABCTBA B yMoOBax eBpoiHTerpauii» (M. KuiB, 30 >x0BTH:
2014 p.).

Iy6aikanii. OCHOBHI TEOPETUYHI Ta MPAKTUYHI Pe3yJbTaTH JAUCEPTALIMHOTO
JOCIIKEHHST BIJOOPa)KEHO Yy IIICTHAIUATH HAyKOBUX MMYOJIIKaIisX, cepell HUX:
IIICTh CTAaTeli — y HayKOBHX (paXOBHX BHUJAHHSIX YKpaiHHW, OJIHA CTaTTI — Y

3apyO1’>KHOMY BUJIaHHI1, Ta JIEB ATh T€3 IOMOBIJEH Ha KOHGEPEHITISAX.
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Crpykrypa aucepranii. [lucepraiis ckiagaeTbes 31 BCTYIMY, TPbOX PO3/ILTIB,
K1 micTath 10 migpo3AiniB, BUCHOBKIB Ta CIHCKY BHUKOpPHUCTAHHMX jpkepen (329
HalilMeHyBaHb). 3aranbHuil o0car auceptamii — 213 cTOpiHOK; 0OCAT OCHOBHOTO

TekcTy — 179 cTopiHOK.
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PO3JILI 1
3ATAJIbHA XAPAKTEPUCTHUKA TEOPIi BUIITIOBIJIAJTLHOCTI BE3
BUHM V IUBLUILHOMY ITPABI

1.1. IlonsATTsA, 3MICT Ta HAYKOBO-METOJOJIOTIYHA OCHOBAa TeOpil

BiIMOBiIAJIbHOCTI 0€3 BUHU Y HIMBUIbLHOMY NpaBi

Tepmin Teopis Mae 6arato 3HaueHb. HUM BU3HAYA€THCA 1 pO3rOPHYTE BUCHHS;
1 cucTeMa MOTJISIB; 1 CHCTEMa MHUCJICHHS; 1 BUCJIOBIIOBAHHS, 1[0 MICTATH PI3HY
iH(}opMaIito, KOTpl MOXKYTh BIIPI3HATHCS 3a 3MICTOM, (DOPMOIO Ta CTYIEHEM
CKJIQJIHOCTI; 1 MPOAYKT a0CTparyodoi MisIbHOCTI JIOACHKOTr0 po3ymy Tomo [268,
c. 9].

VY mpaBo3HAaBCTBI B HAWOUIBII IIMPOKOMY PO3YyMIHHI TEOPI€I0 IHUBLILHO-
MPaBOBOi  BIAMOBIJATBLHOCTI HA3WBAaIOTh BUYEHHS TIPO  LUBLILHO-IIPABOBY
BIIMOBIAANBHICT, MiJ SKOK PO3YMIIOTh CHCTEMY B3a€MOIIO3B’SI3aHUX 1
B3a€EMOY3TO/KEHUX TOHSTh, MOTJISIIB, BHUCHOBKIB 1 CY/DKEHb MPO ILHUBUIHHO-
MPaBOBY BIAMOBIIATBHICT SIK SBUIIE 00 €KTUBHOI JiicHOCTI [96, C. 74 — 77], mo €
OJIHI€IO 31 CKJIAJIOBUX YACTUH (€JIEMEHTIB) BUCHHSI PO IIUBUIBLHE MIPaBO B LIIJIOMY, a
TaKOX Teopli PO IOPUINYHY BIANOBIAAIBHICTD.

Teopis 1UBUIBHO-TIPABOBOI BIAMOBINATBHOCTI TICHO TOB'I3aHA 13 TEOPIEIO
IOPUJIMYHOI  BIJNOBIIAIBHOCTI, OCKUJIBKM  TIOHATTS  «IIMBUIBHO-TIPABOBA
BIIMOBIJANBHICTDY Ta «IOPUANYHA BIAMOBIIATBHICTEY CITIBBIAHOCITHCS SIK BUJIOBE
ta pomose [80, ¢. 226 — 230].

Ckn1azioBo0 Teopii UMBUIBHO-TIPABOBOI BIJAMOBIJATBHOCTI, i 1HCTUTYTOM €
TEOpisi LMBUILHO-TIPABOBOI BIAMOBIAAIBHOCTI 0€3 BUHU. BiamoBimanbHICTh 0e€3
BUHU OyJia MPeIMETOM IOCIHIKEHHS NHUBUIICTHYHOI HAayKHd SIK 32 PAASHCHKUX
4aciB, TaK 1 B He3aJIexkHIA Ykpaini. He3paxkaroun Ha 1€, SIK CIYIIHO 3a3HAYaI0Th Y
Cy4yacHIi FOpUINYHIN JITEpaTypl, HA CHOTOMHI 11 JOCTIIKEHHS HE BTPAYatOTh CBOET
aKkTyanbHOCTi. OCKUIBKM BY€HI MO-PI3HOMY TpPaKTYIOTh 3a3HAayeHy BHILE

KaTeropito, TO K HACIIJ0OK BUHUKAIOTh CEPUO3HI CYNEPEYHOCTI, 10 CTOCYIOThCS
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came BIAMOBITANBbHOCTI 0e3 BUHU. Tak, MK yUeHUMH HE 1CHY€ OJHOCTAHOI JyMKH
CTOCOBHO CIIPaBEJIMBOCTI, €(PEKTUBHOCTI Ta KOHCTUTYILIHHOCTI BiAMOBIAAIBHOCTI
6e3 BuHH. KpimM TOro, Hi B JOKTPHHI LMBUILHOTO TpaBa, Hi B 3aKOHOJABCTB1 HE
ICHye  3araJbHONPUUHATOTO  BU3HAUCHHS  TOHATTS  IHUBUIBHO-TIPABOBOI
BiNIOBiAanbHOCTI O0e3 BuHU [178, €. 66]. CaMe Ha I MUTaHHS, K BBAKAEMO, Ma€
JIaTH BITIOBII TEOPIs MUBLIHHO-TIPABOBOT BIMOBIJATHHOCTI O€3 BHHH.

3a3HaueHi 00CTaBUHU 3yMOBIIIOIOTh HEOOX1THICTh JIOCTIUTH 3aIIPOIIOHOBAH1
[UBUTICTUYHOI0 HAYKOK CHUCTEMY TOTJISJIIB, TECOPETUUHMUX IIJIXOMIB 1 KOHIICTIIN
pPO3YMIHHA CYTHOCTi, 3MICTy, KBami(iKylOouux O3HAK, MIiJCTaB Ta YyMOB
3aCTOCYBaHHS IIMBLILHO-TIPABOBOI BIJIMOBIAAIBHOCTI 0€3 BHMHM, Ha IIiJICTaBl 4OT0
BUPOOUTH y3arajibHEHl TEOPETUYHI OCHOBH CY4acCHOTO PO3YMIHHS L€l MPaBOBOI
KaTeropii B IUBIJIbHOMY IpaBl Y KpaiHH.

[TonarTss Teopii UMBIILHO-TIPABOBOI BIAMOBIJAIBHOCTI 0€3 BHHHU  CIIIJ
pO3TIIAIaTH SK HAyKOBE 3HAHHS, IO TPYHTYETHCS HAa JBOX OCHOBHHMX PIBHSAX
y3arajJbHCHHS: eMIIIPpUIHOMY Ta TeopeTHuHoMy. [Ipu 1mpomy emIipuyHe 3HAHHS
PO IUBLILHO-TIPABOBY BIANOBIIAJIbHICTE 0€3 BHUHH, SIK BBAXKAEMO, € MHOXHHOIO
BHCJIOBJIIOBAHb PO a0CTPAKTHI EMITIPUYHI 00’ €KTH, SIKI Y CYKYITHOCTI J03BOJIIOThH
CKJIACTH YSBJICHHS TIPO JlaHy IOPUJIWYHY KATEropilo SK SBHINEC 00’ €KTHUBHOI
niicHocTi. TiIbKM OomocepeIKOBaHO, YaCTO Yepe3 JIOBTUi JIAHIIOT 1eHTU(IKaIN
Ta IHTEpIIpeTalliii, BOHO CTa€ 3HAHHSIM MPO SIBUINE, IO PEAIbHO ICHYE («pid y
co0i») [284, c. 137]. BoHO OTpUMYETbCS Ha EMIIIPUYHOMY PiBHI, SKHiA
XapaKTepU3yeThCsi OE3MOCePeIHIM TOCTIHKEHHAM pealibHO ICHYIOUYUX CYCIUIBHUX
BIJIHOCHH, III0 BUHUKAIOTh MK KOHKPETHUMH Cy0’€KTaMM IIUBLILHOTO IIpaBa, MixkK
SKUMH BHHHUKJIM 3000BSI3aHHS 3 BIANOBiAaNbHOCTI 0e3 BUMHU. Ha 1mpomy piBHI
BIIOYBA€EThCS  MpPOLIEC HAKONWYEHHS 1H(oOpMmamii Mpo LUBLILHO-TIPABOBY
BIJIMOBIIATILHICTh 0€3 BUHU SIK 00’ €KT, MO JOCIIKYEThCA, 11 €IEMEHTH, CKIIaJIOBI,
BHYTPIIIIHI B3a€MO3BSI3KH MK HUMH, 3aKOHOMIPHOCTI B3a€MO/Iii TOLIO.

TeopernyHe 3HAHHS TMPO IUBUIBHO-TIPABOBY BIAMOBIIANBHICTh 0€3 BUHU
OTPUMYETHCSI Ha palllOHaJbHOMY (JIOTIYHOMY) CTYTEHI Mi3HAHHA, A€ LUISIXOM

BUKOPUCTAaHHS MEBHUX HAYKOBUX METOMIB (30KpeMa, abcTparyBaHHs, ijeani3allli,
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MUCJIEHOTO €KCIIEPUMEHTY Ta MIPABOBOTO MOJICTIOBAHHS) BiIOYBAETHCS PO3KPUTTS
HaWOLIbII TTMOOKUX, CYTTEBUX CTOPIH, 3B’S3KiB, 3aKOHOMIPHOCTEH, BIACTHUBHUX
JAHHOMY SIBUIYy SIK OO’€KTY, IO BHUBYAETHCS. TECOPETHUHUN pIBEHb — OUIBII
BHCOKA «CXOJIMHKa» y HAYKOBOMY Mi3HaHHI. TyT BUCYBaIOTHCS BINOBIIHI HAYKOBI
rinore3u Ta Teopii  [54, €. 421], oTpuMyIoThCs Taki (JOPMHU 3HAHHS, SIK IOHSTTA,
npuHIUNH, inei. [Ipu3HadeHHsT TEOPETUIHOTO TMONIYKY TOJISATaE HE B TOMY, IIIOO
BCTAaHOBUTH (DaKTH 1 BU3HAYUTH 30BHIIIHI 3B A3KHM MK HUMH, @ 1 B TOMY, 1100
MOSICHUTH, YOMY BOHHU ICHYIOTh, YMM OOYMOBJIEHE iX ICHYBAaHHS Ta BUSIBUTH
MOJKJIMBOCTI iX 3Minu [174, c. 125].

Came B [JialieKTHIIl IIUX PIBHIB II3HaHHS, HA HAIly JIyMKY, BHJIA€ThCS
MOJIUBUM C(HOPMYBATH CHCTEMHE YSABICHHS NP0 TEOPII0 LHUBLILHO-IPABOBOI
BIIMOBIJAILHOCTI 0€3 BUHU, IO BIJAMOBIIATHUME 3arajibHId JOKTPUHI ITUBUIBHO-
MPaBOBOI BIAMOBIAAIBHOCTI Y CYy4YaCHOMY IIMBUILHOMY TIpaBi Y KpaiHU.

[Ipu 11boMy BBa)kaeMo, IO 3a MPaBHJIAMH IOPUINYHOT HAYKH OYIIb-sSKa TEOPis
Mae OyTH CHUCTEMOIO TOHSTh, aprYMEHTOBAaHUX TBEPJKEHb, Ha MIACTaBl SKHUX
(GhOpMYIIIOIOTECS OOTPYHTOBaHI BUCHOBKH, 110 MepeOyBarOTh 3 HUMH B JIOTTYHOMY
IOPUIUIHOMY B3a€EMO3BS3KY, 3a0€3MEeUyl0Yd CHCTEMHICTh TaKOTO IPaBOBOTO
SIBUIIIA, 1110 B 00’ €KTUBHOMY CEHCl T€HEPYE PETYISATUBHUN MOTEHINAN JJIsl pEabHO
ICHYIOUMX CYCNUIBHUX BIAHOCHH. EneMeHTamMu Teopli B TakOMy 3Ha4€HHI
(HEeOOX1THMMHM 1 JOCTATHIMH) MalOTh OyTH: 1) MOHATTS; 2) MEPBUHHI TBEPKEHHS,
0 MOXYTh BHCTYyNaTH SIK TI€BHI TEOPETUYHI NpUITyIIeHHS abo abCTpakTHI
y3arajJbHEHHSI, HayKoBa apryMeHTailisi; 3) JoKa3aHi TBEP/KEHHS, IO MaloTh
XapakTep y3arajJbHCHUX BHCHOBKIB. TakWM YMHOM, ITiI TEOPIEIO CIII PO3TISIATH
PO3BUHYTY (pOpMy Opranizailii HAyKOBOr'O 3HaHHS, sika B a0CTPaKTHO-17€aIbHOMY
BUPaXEHHI CTAHOBUTH MOJIEITb, 1110 c(hopMOBaHa Ha 3acajax JEAyKTUBHOTO METOIY
BUBEJICHHS 3HAaHb — JIOTIYHOTO mporiecy (OpPMYBaHHS HOBUX Yy3aralbHCHHX
pe3yabTartiB gociipkeHHs . OCHOBHUMHU O3HAKaMM TE€Opli B TAKOMY 3HAYCHHI CIIiJ
BU3HAYUTH CHUCTEMHICTh 3HAaHb (IMIOJIOKEHBb, MIAXOMIB, KOHCTPYKINi), ix

HECYINEpPEeUwIUBICTh Ta TOBHOTY IiJ] 4YaCc BUKOHAHHS TOJOBHUX (YHKIIH —
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MOSICHEHHSI 1 TiepeadadeHHs (TEOPETUYHOTO MPOTHO3YBAHHS 3 TEPCIEKTHBOIO
MPaKTUYHOTO BUKOPUCTAHHS).

BiamToBxyrounch Bii TAKUX MO3UILIN, AUCEPTAHTOM MOCTABIICHO 3aBJaHHS Ha
MiJCTaBl KOMIUIEKCHOTO Y3arajlbHCHHS HAKONMWYEHUX IUBUIICTHYHOIO HAYKOIO
TEOPETUYHUX 3HaHb PO3POOUTH TEOPIIO BIAMOBIAAIBHOCTI 6€3 BUHH Y ITUBUIBHOMY
npaBi YKpaiHu.

Orsig HayKOBHX pO3p0OOK 3 00paHOi TeMH 3aCBITUMB, 110 BOHU 37€O1IBIIIOTO
IPYHTYIOTBCSL Ha JIOKTPUHAJIBHUX HAMpAalIOBaHHAX MPEACTAaBHUKIB PaASHCHKOT
npaBHUYOi Haykd. | Xo4a mpencTaBieHe AOCTIIHKCHHS MPUCBIYCHE CHCTEMHOMY
aHai3y MPaBOBUX IIJIXOJIIB Ta YUHHOTO 3aKOHOJABCTBA YKpaiHM B PO3BUTOK
Cy4YacCHO1 HalllOHAJIbHOI JOKTPUHH LIUBIILHOTO MPaBa, BBAXKAEMO, 10 Y BU3HAUYCHHI
3MICTY TeOpli HUBUILHO-MIPABOBOI BIAMOBIAAIBHOCTI 0€3 BUHM (ii KOMIIOHEHTIB)
HacaMmIiepe] Ciijl 3BEpHYTUCS J0 HaIpalfoBaHb MPEACTABHUKIB PAJTHCHKOI HAYKU
LIMBUIBHOTO TpaBa, SIK pe3yibTaTa CHUIBHOI MPaBOBOi Tpaaulli YKpaiHChKOI W
POCIICHKOI TPaBHUYOI TyMKHU.

Busznauatouu 3micT Teopii IMBUIHLHO-IIPABOBOT BiJIMOBIAILHOCTI 6€3 BUHU, HA
HaIly TyMKY, CJIiJT 30CEpEeIUTH yBary HacamIiepea Ha THUX Mpobiemax, mo Oyiu
MPEIMETOM BIJIMOBITHUX HAYKOBUX JIUCKYCIH.

Tak, ogHUM 13 KITIOUYOBUX MUTaHb, SKOMY MPUIISIIOCS YAMAJIO yBaru, Oyio
BU3HAYCHHS MOHATTH «UMBLIbHO-MPABOBOI BiANOBIIAJBHOCTI», 30KpeMa
«IUBUIBHO-TIPABOBOI  BIJMOBIMAIIBHOCTI 03 BuHW». lle mnuTaHHA Hamarammcs
pO3B’SA3aTH PO3KPUTTSAM CYTHOCTI IIBOTO SIBHINA SK 3ac00y MPaBOBOTO BIUIMBY Ha
MOBEJIIHKY OCOOM.

Cepen  KOHIENIIA IIOAO TIyMAy€HHs TMOHATTA UUBIIBHO-TIPABOBOI
BIJIMOBIJIAJIBHOCTI  TakoX ICHyBaiu pi3Hl. OCHOBHI 3 HHUX pO3[JsSAAId
BIIMOBIAANBHICTD K «CAHKYIION, K «0008 S130K», K «NPABOGIOHOULEHHS).

Ha nymky C.C. AnekceeBa, «BeCh BEJMKUN Ta OaratorpaHHuil Mmartepian
Teopii IMBLILHO-TIPABOBOI BIAMOBINANBLHOCTI (Y WUPOKOMY PO3YMIHHI) MOKHA
MOJUIMTA Ha JIBa TOJOBHUX CTPYKTYPHHMX MiJAPO3/IIH, OJUH 3 SKHUX OXOILTIOE

IUBLIbHI MPABONOPYIICHHS, a APYTHH — [IMBLIBHO-TIPABOBI caHKIIii» [8, C. 27].
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JI.B. bobGpoBa y pamkax BHUBYEHHS TPOOJIEM IMBUILHO-TIPABOBOI
BI/IIIOB11aJIbHOCTI 3BepTaja yBary Ha CHIBBIIHOIIECHHS JENMKTHOT
BIJIMOBIIATILHOCTI Ta JACNIKTHOTO MPAaBOOXOPOHHOTO 3000B'SI3aHHA, a TaKOX Ha
HEOOXITHICTh PO3MEXKYBAHHS JEIIKTHOTO BiJ JIOTOBIPHOTO MPaBOOXOPOHHOTO
3000B’s13anH [33, C. 2].

Crin 3a3HA4YMTH, IO HE3BAKAIOUM HA 0arato JECATUIIITH HAYKOBOTO AUCKYPCY
II0JI0 IIbOTO MUTAHHS, €JUHOTO MOHSATTS LMUBUIICTHKA TaK 1 He BUpoOuia. MoxHa
BUOKPEMHUTH JIBA OCHOBHMX IMIJIXOIM JI0 HOTO BH3HAYEHHS: 1) MOHICTUYHMIA
(LIMBUIBHO-TIPABOBA BiMOBINATIBHICTh PO3IIIAJAETHCS SIK €MHE LJIE 1 BIAMOBIIHO
BU3HAYAETHCS 11 €IMHE TOHATTA); 2) AyaliCTUYHUN (JOTOBIpHA W HEIOTOBIpHA
BIIMOBIJANBHICTh PO3TIISIIAIOTECS OKPEMO Ta BIJMOBIAHO BU3HAYAIOTHCS 1X
TIOHSITTS).

He3Baxaroun Ha BeNUKY KUIBKICTh HAayKOBHUX ITyOJiKalliid 13 3a3Ha4eHOi
npoOJIeMaTUKH, y UMBUIICTULI W CHOTOAHI BIACYTHSA €AHICTh JTYMOK 3 OUIBIIOCTI
3arajJbHOTEOPETUYHUX TMUTaHb IMBUIBHO-TIPABOBOI BIANOBIJAIBHOCTI, Ha IO
3BEpTalOTh yBary # cydacHi BueHi [178, C. 66]. Be3 mnepeOinablleHHS MOKHA
CKa3aTH, 10 ChOTOJ/IHI BUYEHI-IMBUIICTU € MalkKe OAHOCTAWHUMH JIMILIE Y BU3HAHHI
TOTO, M0 IMBUILHO-TIPABOBA BIJAMOBIIAJBHICTE € PI3HOBUIOM OPUIUYHOI
BIIMOBIJAILHOCTI, 5IKa, B CBOIO UEPry, € PI3HOBUAOM COIlIaIbHO1 BiAMOBIIATLHOCTI
[ 27, c. 108 — 114]. IxmIi nUuTaHHS HOCATH MEPEBAYKHO AUCKYCIHHHN XapaKkTep.

Pazom 13 ThM, mpaBoBOi €IHOCTI OyJIO JOCATHYTO y TMHUTaHHI MPO TE, IO
[MBUIbHA BIAMOBIJATBHICTE 0€3 BHUHHM € HACHIJIKOM TMOPYIICHHS a0COIIOTHHUX
MPaBOBIIHOCHH 1 TOJIsSiTa€ B TOMY, IO 3000B's3aHa oco0a HE BHKOHAJA
MOKJIaJICHOr0 Ha Hei abCOJMIOTHOro OOOB'A3KY MACHMBHOTO THUIYy Ta MOpYIIWJA
aOCOJIFOTHE TIPaBO KOHKPETHOI ocoOu. VY 3B'3Ky 3 IUM BHUHHUKAE JIETIKTHE
MIPaBOOXOPOHHE 3000B'SA3aHHS, 10 32 CBOEID MPUPOJIOI0 Y CTPYKTYPl JIETIKTHOTO
MIPaBOOXOPOHHOTO IPABOBIIHOIICHHS € TMPUMYCOBHM Ta BHCTYIAE EJIEMEHTOM
IOPUUYHOTO  3MICTY  ITMBUIBHO-TIPABOBOTO  MPUMYCY,  HE3aJeKHO  BiJl

TO0OPOBITLHOCTI BU3HAHHS W BIIMIKOTyBAHHS JETIHKBEHTOM 3arO/IISTHOT IITKO/IH.
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Y naHoMy BHUMNAAKy B IOPUIMYHIA JIiTepaTypl BIJICYTHS OJHOCTAaHHICTh
CTOCOBHO PO3YMIHHS TMOHSTTS MPUMYCYy B TOMY CEHCi, IO IUBUILHO-TIPAaBOBUMI
MIPUMYC PO3TISAAETHCS K BUIOBUN TIO BIJHOIICHHIO 0 POJAOBOTO — JIEpPKaBHUN
npumyc. Tak, Ieski BU€HI pO3MNIAJANM NPUMYC SK (AKTUYHUNA CTaH, 3a SIKOTO
BUKJIIOYAETHCSI  MOXJIMBICTh ~ HPUUHATTS  pIIIEHHS 1IOJI0 BYMHEHHS 1A
(ampTEpHATUBHICTD), aJKE MPUMYC BHUKIIOYAE JJI1 OCOOM BUOIp MiK BUKOHAHHSIM
Ta HEBUKOHAHHSIM OO0OB'S3Ky. [HII X y4eHI BBaXKalOTh, 10 LMBLIHLHO-TIPABOBA
BIJIMOBIJIAJIBHICTG MOKE IPYHTYBaTHUCS Ha JUCIIO3UTUBHOMY BOJICBHSIBJICHHI
0COOM-/ICIIHKBEHTa IIOJ0 BHKOHAHHS CBOiX OOOB'S3KIB, IO HE 3MIHIOE
IOPUIMYHOTO 3MICTY IUBLIBHO-TIpaBoBOro npumycy [33, ¢. 7 — 8]. BignosimHo
MPUHIUIAMU [UBIILHO-TIPABOBOI BIJMOBIIAIBHOCTI € IPABOOXOPOHHUHN XapakTep
[MBUILHUX TPABOBIJTHOCUH, KOMIICHCAIIMHICTh y pa3l 3alodisiHHS IIKOAW Ta
IMITIEpaTUBHO-HOPMATUBHE i1 3aKPITIJICHHS.

HactynHowo mnpo6Giemoro, 1o posrisjgainacs B Teopii HUBIILHO-TIPABOBOI
BIJIMOBIJIAJILHOCTI, € TaK 3BaHa «IBOXACHEKTHA MPaBOBa BiANOBIIAJBHICTDHY, 10
TpakTyBajacsi B JIBOX SKOCTSX: TMO3UTHUBHOI (MPOCHEKTUBHOI) Ta HETATUBHOI
(perpocniekTuBHO1). CiliJl 3a3HAYUTH, IO HAYKOI MPONOHYBAIMCA Pi3HI MIAXOAH
1010 11 pO3yMIHHS.

Tak, Mo3WTHBHA BIAMOBINAIBHICTh BU3HAYAETHCA SIK YCBIJOMJICHHSI 0COOOO
BJIACHOTO OOOB’SI3Ky TIEpea CYCHIILCTBOM Y IIUJIOMY, OKPEMOKO OpTaHi3aIiero
(KOJIEKTUBOM ), IHIIIUMH JIFOJIbMH, PO3YMIHHS 3HAUYEHHS CBOiX BUMHKIB Ta iX BILUIUBY
Ha CyCHiIbHI 3B’13kU. PeTpocnekTBHA BIANMOBIIAIBHICT — SK BIIMOBIAAIBHICTD
3a MHUHYJY TOBEIIHKY, sIKa CYNEpe4YuTh IEBHUM COIllalbHUM HOpMmaMm. Bona
NPOSIBIISIETBCS. B YCBIJOMJIEHHI OCOOOI0 CBOIO COLIAJBbHOTO OOOB’SI3KY, Y
BUKOHAHHI MPUIIUCIB IPABOBUX HOPM, B YTPUMAaHHI1 Bl CKOEHHS MPAaBONOPYLIEHb.
[Ipy 1nBpOMYy BKa3yeThbcs, MO MDK JBOMa IIMMHA BHJAMH  COIQJIBHOI
BIIMOBIJAIBHOCTI 1ICHY€E O€3MOCepe/IHIM 3B’S30K: UMM BHIIE PIBEHb MO3UTHBHOI
(MpOCNEKTUBHOT) BIAMOBINATBHOCTI, THM PIiJIIEe 3aCTOCOBYETHCS HEraTHBHA

(peTpoCIIeKTUBHA) BiANOBIIATbHICTD.
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B ropunnuHiii miTeparTypi naHa mojieMika HaOysia pPO3BUTKY B KOHTEKCTI
nociipkeHHss (GyHKUid IUBIJIBLHO-TIPaBoBOi BiamoBigajabHocTi. Tak, yueHi
BUCJIOBJIIOBAJIM TIO3MIIIO, IO IHCTUTYT JAENIKTHOI BiJMOBIIATbHOCTI BUKOHYBAaB
GyHKIIII0O 3aragbHOi MpeBeHIlli, 3TiJHO 3 KO KOXKEH IiJl CTPaxoMm
BIIMOBIAIBHOCTI MaB OW yTpUMYBATHCS BiJ 3aBJaHHS IIKOIU >KUTTIO, 3JI0POB’10,
MaliHy ocoOu. Y 1boMy BOadaBCSi CEHC TO3WUTHUBHOTO 3MICTY ITUBUIBHOI
BIIMOBIAaNBHOCTI. BogHodac (akT 3aBaaHHs IIKOJM BHMAaraB BiJHOBIIIOHOYOTO,
KOMIICHCAIIIMHOTO XapaKTepy BiJAMOBIIAIBHOCTI, II0 3 OJIHOIO0 OOKY € HaCIiAKOM
3aBJaHHS IIKOAW, a 3 IHIION0O — HETaTMBHUM BHXOBHHM 3aXOJO0M IIIOJIO
nopymHuka (aemHkBeHTa). PazoM 13 1iuM, BUCIOBIIOBANACS W IMO3MIIS, IO Y
BUMAJKaxX JACIIKTHOI BIAMOBIJAIBLHOCTI 0€3 BHHM Ma€ Micle ii MPEeBEHTUBHO-
cTuMymoroya (QyHKIiS. [i Tako HPOHOHYBAIOCS PO3IIANATH AK  (YHKIIIO
oprasizariiiHo-TexHiuHoi mpesenrii [ 33, ¢. 13, 14, 16].

Y mporeci po3ropTaHHsS JAMCKYCIi IIOJO0 CYTHOCTI UHBIJIBHO-IIPABOBOI
BIIMOBIAATBHOCTI OYyJIO OKpPECIICHO 1€ OJWH BaXJIWBHH HaNpsM HayKOBOIi
nojemMiku. BiH cTocyBaBcs 3’sICyBaHHS TOTO, YM € BHHA HEOOXITHOI YMOBOIO
BIIMOBIJAIBHOCTI, YU TaKa BIJANOBIAAJIBHICT MOKE HACTYHHUTH 3a BIJICYTHOCTI
BUHM.

Bonanouac ciij 3a3Ha4uTH, 110 IOCTATHBO YCTAJICHUM B IOPUANYHIN HayIll OyB
MOTJISI, 10 HEOOXIJHOK MiJACTAaBOIO ITMBUIBHO-TIPABOBOI BIAIMOBIIAIBHOCTI €
CKJIa] HuBiIbHOTO nmpaBonopymenns [80, ¢. 226 — 230]. [Ipu upomy nopyuieHHs
aOCOJIIOTHUX MPaB Ta MOT0 HACIIIKHA PO3IJISIIAI0Th Y 3HAUEHH1 IOPUANYHUX (aKTIB,
0 3a TEBHUX yMOB CIYT'YIOTh IiJICTaBaMHd BUHUKHEHHS BiJHOCHH IMBIIBLHOI
BIJIIIOBIIAJILHOCTI.

OnHi  BYEHI JOTPUMYBAJIMCS TO3MIII, 10 TIJACTaBOK0 BUHUKHEHHS
MIPAaBOOXOPOHHOTO MPABOBITHONIICHHS € (DaKT MPaBOMOPYIIICHHS, 1HII — BBAXaJIH,
[0 OCHOBHHM €JICMCHTOM CKJaay TMpaBomnopymieHHs € BuHA. OmHaK, Ipu
BUPIIIEHH] MUTAHHS 1010 BUHM Y CKJIA/I ITUBUILHO-TIPABOBOI BIAMOBIJAIHHOCTI

HAYKOBIIl HE AIMIIIIN €THOCTI 3 dKOJIHOTO ACIIEKTY:



20

1) mono BU3HAYEHHS nOHAmMMSA BUHU Y UUBUIBHOMY IpaBi (y KOHTEKCTI
MOBEIIHKOBO1 UM TICUXOJIOTTYHOT KOHIIETIIT);

2) moxo MpaBOBOI HPUPOIM KaTeropii BUHH B CTPYKTYpl HpPaBOBIAHOCHH
IIUBUTEHO-TIPABOBOI BIAMOBITATEHOCTI;

3) po3yMiHHSI BUHU SIK HeoOxionoi (000B'SI3KOBO1) YMOBH IUBIJILHO-TIPABOBOI
BIMOB1AAJILHOCTI,

4) CTOCOBHO MPUPOJIM BUHU IOPUJIUYHOT OCOOH.

Jlo TeopeTnyHUX MpoOieM, 0 He HaOyJIM CBOTO OJIHO3HAYHOTO BUCBITIICHHS
B HAyIli, CJiJ] TAKOXX BIIHECTH CUCTEMY NETIKTHUX 3000B’S3aHb Ta CIICIIAIbHIX
JIETIKTIB, 3 SKUMH IOB'SI3YIOTh BUHHUKHECHHS ITUBUIBHO-TIPABOBOI BiIIOBITAIBHOCTI
0e3 BHHHU; 3MICT 1 XapakTep 3aco0IB BIUIMBY Ha Cy0’€KTa BIAMOBIIAIBHOCTI 0O€3
BHUHH, OL[IHKAa €()EKTUBHOCTI TAKHUX 3aCO0IB 3 TOUKHU 30py IMPABOBOIO 3a0€3ME€UEHHS
MOBEIHKH, CTaBJICHHS OCOOW JI0 MEBHOI MPABOBOi CUTYyaIlii, aJleKBaTHOCTI TaKUX
3ac001B, y TOMY YHCJII 3 MO3UIINA CIIPABEAJIMBOCTI Ta MPOMOPIIHHOCTI. 3a3HAaUCHUIN
Mepeslik MOKHA TMPOJIOBKUTH, OCKIIBKMA MEpeBa)KHA OUIBIIICTh MHUTAHb TEOPIl
[IMBUILHO-TIPABOBOI BIJIMOBIIAJILHOCTI 0€3 BUHHU, SIK BXKE 3a3HAUYATIOCS, HOCSTh
NEPEBAXKHO TUCKYCIMHUNA XapaKTep.

Kpim Ttoro, Ha miacraBi aHamizy 3MICTY TeOpii IMBUILHO-TIPABOBOI
BIIMOBIJAILHOCTI MOHA JIATU BUCHOBKY, IO JOCIHIIHUKU y 0ararb0X BUMAJKaX
HE CTUIbKM BHBYAIOTh peajibHI CYCHUIbHI BITHOCMHU B KOHTEKCTI TMOIIYKY
ONTUMAJIbHUX MEXaHI3MIB iX MPAaBOBOTO PEryJIOBaHHS, CKIJIbKA BIAIOTHCS [0
MOJICTIOBaHHSI TMEBHUX 1I€AUIBHUX IOPUIWYHUX KOHCTPYKIN. Takuih miaxin
reHepye TBOpUl Hauaja IOPUIUYHOI HAYKH, TpoTe 0e3 3’sCyBaHHS B3a€MOJIIl
€JIEMEHTIB MpaBa B yMOBax peaJibHOiI MPaBOBOi JINCHOCTI BaXKO OI[IHUTU 1X
OOIPYHTOBAHICTh 1 KOHCTPYKTUBHICTb. Y JaHOMY pa3l CXUJIIEMOCS 0 AYMKH, IO
HEOOX1/IHO BPaxOBYBAaTHU Ty OOCTaBHHY, 1[0 LIMBUIbHO-TIPABOBY BIAMOBIJAIbHICTD,
K siBUIE OO €KTUBHOI JINCHOCTI, «MOKHA TMPEJICTaBUTH JIBOMa CIIOCOOAMU:
CIIOYATKy SIK aOCTpPakTHUW O00’€KT, TOOTO SK MOXJIMBY (DOPMY IMOBEIIHKH, SKa

BUPAXKAETHCS CHCTEMOIO TPAaBWII, 1 Jaii, SK peai3allifo JYMKH Ta IOBEIIHKH
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NEBHUX OCOOMCTOCTEM y MEBHUN 4Yac 1 B MEBHOMY MicIi Aii, crenu(iKoBaHUX
IUMH TpaBUIaMi...» [253,

c. 62]. Jlumre Takuii miaxiza, K BBAXKaEMO, Ja€ MOKIMBICTE C(HOPMYBATH CUCTEMHE
YSIBJICHHS TIpO SBHILE LMBUIBHO-TIPABOBOi BIANOBIIANBFHOCTI Ta BUOYIYyBaTH
MOJIE/b IOPUINYHOT KOHCTPYKIIiT IMBUIBHO-IIPABOBOT BIIMIOBIIAJILHOCTI 0€3 BUHH.

CaMa ropuauvHa KOHCTPYKIIiS, SK BipHO 3a3HadyaB M.M. KopkyHoB, «HE
MOBUHHA BIJMOBIJIATM B YCIX CBOIX HIoaHcax jAidcHocti. OriHKa ii Mae
OOyMOBJIIOBATUCS BHUKJIIOYHO THUM, YU € BOHa MPUAATHOI (QOPMOIO IS
HATJSAHOTO BIATBOPEHHS YCIX SKOCTEH TMpaBOBUX SBUII 1 IX B3a€EMHOTO
criBBigHOMICHH Y [114,

c. 427]. Pa3om 3 TuM, ans TOro, moOO KOHCTPYKIIS BIJIOBigalla CBOEMY
NPU3HAYEHHIO, BOHA TIOBUHHA 33J0BOJIBHITH NIEBHUM 3arajJbHUM yMOBaM, siki P.
lepuHr Ha3uBa€ 3aKOHaMU IOPUANYHOI KOHCTPYKIIII:

1) yMOBi OBHOTH (KOHCTPYKIIiSl IOBUHHA TIOKPUBATH COOOK0 Pi3HOMAHITHI
OKpeMi BUIIAJIKU, BC1 BOHU, B CBOIO UepTy, MOBUHHI BMIIILYBAaTUCh Y i1 paMKH);

2)  yMOBI TMOCIHIZOBHOCTI (KOHCTPYKI[iSI MOBMHHA OyTH TIOCIIIOBHOIO 1
IPUTOMY y JBOSIKOMY BIJIHOIIECHHI:

a) BOHA caMa HE TOBMHHAa OYTH BHKJIIOYEHHSM 3 OILIbII 3arajbHUX
IOpUJIMYHUX TIOJIOKEHb (TOOTO, OpPraHiuHO Y3TOJKEHOK 3 KaTeropisiMu Ta
KOHCTPYKIIISIMUA BHIIIOTO PiBHS a0CTpaKIIii);

0) BOHa TMOBMHHA OyTH TaKo, MO0 PIllIEHHS BCIX OKPEMHUX MHUTaHb, IO
CTOCYIOTHCSI TaHUX BIJHOCHH, BUILIUBAJIO K HEOOX1IHU JIOTIYHUN BUCHOBOK);

3) ymMOBI TpOCTOTH (KOHCTPYKIIiSi TOBUHHA OYTH MPOCTOIO, MPUPOJIHOIO,
OCKUTBKH JyXe CKIIagHa Y MITy9HAa KOHCTPYKIliS MOXE HE TMOJICTIINTH, a JIUIIe
YCKIIQAHUTH po3yMiHHs) [114, c. 427 — 428].

Takuit miaxig, Ha HaOy AYMKY, MOXKe OYyTH TOKJIAJeHHl B OCHOBY
dhopMyBaHHS CydyacHOi Teopli IUBIILHO-TIPABOBOI BiAMOBIIATLHOCTI O€3 BUHHU.

OTxe, 3a pe3yibTaTaMH 3arajlbHOTO aHaJi3y TEOPETUYHHX MpoOeM, L0
HNOPYLIYBAJINACA UBUIICTUYHOIO HAYKOIO B paMKax BUBYEHHS ILUBLIHHO-IIPABOBOI

BIJIMOBIAAJIBHOCTI MO’KHA BH3HAYUMTH Takl, SKI CHIIJ BIJHECTH 1O OCHOBHHX
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CKJIAJOBUX TEOpii IMBIILHO-TIPABOBOI BIAMOBIMATLHOCTI 0€3 BHHH, IO B
CUCTEMHOMY 3B'SI3KY JIal0Th MOJKJIMBICTH C(HOPMYBATH YSBJICHHS MPO ii 3MICT :
1) MOHATTS [MBUILHO-IPABOBOI BIJIMOBIAAILHOCTI 0€3 BHHH; 2) NPUHIMIIHA
IIUBUTLHO-TIPABOBOI BiJIMOBIIaTLHOCTI 0€3 BUHU ; 3) (PyHKIIT HMUBIIHFHO-TIPABOBOI
BIIMOBIAATBHOCTI 0€3 BUHU; 4) YMOBU IIMBUIHLHO-TIPABOBOI BiAMOBIIAIBLHOCTI 0€3
BUHU; 5) 3aX0JIU ITMBLIBHO-TIPABOBOI BIIOBITAILHOCTI O€3 BUHU; 6) MEXaHi3M JIii
[UBLIHLHO-TIPABOBOT  BIAMOBIAAIBHOCTI 0€3 BHHHM; 7) €(QEKTHBHICTh ITUBUIBHO-
MPaBOBOi BIAMOBIJAIBHOCTI 0€3 BHUHM; &) NEPCHEKTHBU PO3BUTKY ITUBUIHHO-
MIPaBOBOI BIAMOBIJAIBHOCTI O€3 BHHH.

JloTpuMyeMocsi Ti€el TOUKH 30py, IO TEOpis IMPABOBOTO SBHINA ITOBHUHHA
BUPIIITYBaTH BUKJIIOYHO TOJIOBHE 3aBJaHHS — HAYKOBO OOTPYHTOBYBAaTH MOJIEIb
HaIJISIHOTO  BTUICHHS, HAyKOBO-TEOPETUYHOIO BIATBOPEHHS YCIX SKOCTEU
MIPaBOBOTO SIBUIA Y CIIBBIJHOIIEHHI JO 3alHTIB MPaBOBOi JIHCHOCTI 1 B IIbOMY
3HAUYEHHI 11 KOHCTPYKIIIi MalOTh €KCTPAMOIOBATH HA peajbHl CyCHIbHI BITHOCUHU
Ta MPaBOB1 MEXaHI3MH iX PETyJIIOBaHHS.

BaxxnuBoro cki1aioBoi Oyib-siKOi Teopii € il HayKOBO-METO/I0JI0TIYHA OCHOBA,
10 HE € BUKJIFOUEHHSIM JIJIs1 TEOPii UBLILHO-TIPABOBO1 BIIMOBIAAILHOCTI O€3 BUHHU.

B ocHOBI Oyab-sIKHX MOCHIKEHb, IO CTOCYIOTHCS OOIPYHTYBAaHHS TeOpii
JCKUTh, SK TPaBUIO, TaK 3BaHWN ICTOPUYHUA METOM, IO Ja€ MOXKJIMBICTH
HAWOUIBII MTOBHO MPOCTEKUTU 1CTOPIIO0 CTAHOBIICHHS Ta PO3BUTKY HAyKOBOI TEOPIi,
PO3TIIAHYTH PI3HI MAXOAU, CIPOOHU, MOAeNi ii ToOyA0BH, HAYKOBI MPUITYIIICHHS,
TBEP/DKECHHS Ta BUCHOBKH, BKJIIOYAOYH 1 IOMHUIIKOBI [73, C. 28 — 29]. Ase sikum Ou
cocoboM He Oyna BHKJIaJeHa Teopis, OCOONMBE 3HAYCHHS Ma€ MPU LBOMY
oprasizaiiisi BiJIOBIAHUX MOHATh, CHCTEMHA OOYA0BA 1 JIOT1YHAa 00YMOBJIEHICTD iX
nociigoBaocTi [20, €. 13]. Ile, B cBOIO Yepry, ameiroe 10 METOJIB 3arajibHOi Ta
cnemianbHoi (ropuauunoi) Jsoriku. Came TOMy TMepel IUCEPTAHTOM IIOCTA€E
3aBJaHHS BUOYAYBaTH YITKY KOHIICMIIIIO JOCHIIKEHHS TeOopii LHUBIILHO-TIPABOBOI
BIIMOBIAABHOCTI 0€3 BHHH, 1110 MICTHTh BU3HAYCHHS ITOHSATTS IIUB1ILHO-TIPABOBOI
BIJIMOBIIAJILHOCTI 0€3 BHWHM, 1 MPaBOBOI CYTHOCTI Ta NPUPOAH, FOPUIAMYHUX

BJIACTUBOCTEH, KBaNi(iKalIMHUX O3HAK, 30KpeMa, 4Yepe3 aHali3 1CTOPUYHMX
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aCTeKTIB CTAHOBJICHHS LIbOTO MPAaBOBOTO 1HCTUTYTY, HAYKOBUX MIIXOAIB, YSBICHb
3 [HUX TMHTaHb, JOCHKEHHS TPABOBUX OCHOB 1 MEXaHI3MIB MIPABOBOTO
pPETYIIOBaHHS BIAMOBITATBHOCTI 0€3 BWHW, BH3HAYCHHS 1X OCOOJMBOCTEH,
TEHCHIII{ PO3BUTKY IIbOTO IHCTUTYTY B IUBUILHOMY TIpaBi YKpaiHH.

JUiss  BUBYEHHS  TEOPETHUYHMX  JKEpEN, 30KpeMa  HampalbOBaHUX
IIUBUTICTUYHOI0 HAYKOIO KOHIICTIIM — TEOpi IMBUIBHOI BIAMOBITAIBHOCTI —
KOPUCHUMH JO 3aCTOCYyBaHHA OyayTh JABa crocoOu: 1) eBpuCTUYHUM, 3aBISKU
SKOMY BHSBIIIOTHCS HaMOUIbIII KOPUCHI, X04a 1 HE 000B’I3KOBO (PyHIaMEHTAJIbHI,
BUCHOBKM Teopii 1 TyT K€ JAEMOHCTPYIOTBCS CHOCOOM iX 3acTOCYyBaHHS;
2) aKCIOMaTHYHHUM, 10 Ma€ Ha METI BHKIAJCHHSA IIOJOXKCHb TEOpii SACHO 1
CUCTEMATUYHO, KOJIM YITKO BKa3ylOThCA IMEPBUHHI TBEPIKEHHS, JOTTYHO BHUPA3HO
BU3HAYAIOTHCS MTOHSATTS, 10 BUKOPHUCTOBYIOTHCS B TEOPii.

CydacHl ® CycHuIbHI BITHOCMHU y cdepi il UUBUIBHOTO MpaBa CYTTEBO
BIJIPI3HSIOTBCA BiJ CYCINUIBHMX BIIHOCMH MHHYJIMX ICTOPUYHHMX IEPIOAIB.
BignmoBigHO  BiIpI3HSAETHCS ¥ IPaBOCBIJIOMICTh  HAyKOBIIIB-FOPHUCTIB,  SIKI
JOCIIJIKYBAIM TPOOJIEMH ITUBUILHO-TIPABOBOI BIMOBINATBHOCTI. TOMY BaKiIuBe
3HAQYEHHS Ma€ MPaBOCBIJOMICTh JOCHIJHUKA, fKa B CY4aCHUX YMOBaxX Mae€
IPYHTYBaTUCS Ha TIPABOBIM 1/1€0JOrii, IO BPAaXOBYE Taly3eBy CHEIU(IKY
IMBUIBHOIO MpaBa Ta  BIANOBIAHY  CHPSMOBAHICTh  LIMBUIBHO-IPABOBHUX
JOCTIKEHb.

[IpaBOCBIIOMICTh — 11€ CYKYIHICTh YSIBJIEHb, MOTJIA/IB, MIEPEKOHAHb, OIIHOK,
HACTPOIB 1 MOYYTTIB JIFOAEH 10 MpaBa il 1epKaBHO-MPABOBUX SBUIL. Y TEOpIi paBa
BUOKPEMJTIOIOTh THOCEOJIOTTYHMM 1 COINIOJIOTIYHMM AaCTEeKTH MPaBOCBIIOMOCTI.
['HOCeOJIOTTYHUI acMeKT MOKa3ye pyX Bij AIMCHOCTI JO CBIJOMOCTI, KOJHU 1€l 1
MOTJISIIM BUCTYTAIOTh SIK PE3YyJIbTAT BiJOOpaKeHHS A1HCHOCTI.

CoI110IOTIYHMI acTeKT BU3HAYa€ TMepexi BiJ CBIJIOMOCTI 0 MIMCHOCTI, B
pe3yabTari  SKoro (OpMYIOThCS TIEBHI MOJEl TMOBEAiHKU. BinOyBaeThcs
OCMHCIICHHS 1 TIATBEPKCHHSI POJIl TIpaBa, HAJAETHCS WOTO OIIHKA 3 TOYKH 30pYy
MOpPAJIbHUX  KPUTEPIiB, yCBIJOMJICHHS  HEOOXIHOCTI  Jil040i  CHUCTEMHU

3aKOHOJABCTBA, @ TaKOX OCMHUCJIEHHS MOTpeOU B 3MiHI Ta JOMOBHEHHI YMHHHUX
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HOPMATHUBHO-TIPABOBUX  aKTiB,  COPUUHATTS  MPOLECIB 1  pe3yJbTaTiB
paBo3acTocoBuoi npaktuku [198, c. 384] .

VY 3B’S3Ky 3 IIUM i Yac JOCHIIKCHHS TEOPETUYHHUX BHUTOKIB T4 HAYKOBUX
PO3p0OOK JOLITHFHO BPaxoBYBaTH 1ICTOPUYHHM MEpioJ] iX MPOBEACHHS, ICHYIOYl Ha
TOM 4ac 11€0J0TIYHO-IIPaBOBI YMOBH, CTaH PO3BUTKY 3aKOHOJABCTBA, 3aBIAaHHI,
10 CTaBWJIUCA TIepe]l IOPUAUYHOIO HAYKOIO.

BianoBigHo TOpIBHSAIBHUM aHami3 mepefadadae He (QopMalibHE HOPUIUYHE
MOJICJIIOBAaHHS, a MOLIYK KOHCTPYKTUBHUX 1A€H, 10 MOXYTb CIYI'yBaTh B
PO3BUTOK CY4aCHHUX ONTUMATBHUX MOJIEJIEH MPAaBOBOTO PETYIIOBAHHS.

Mertononoriysa OCHOBa TeOpii  ITUBUIBHO-MIPABOBOI  BIAMOBIIAIBLHOCTI
HacaMmIiepes; 0OyMOBIIOETBCS METOAOJOTIYHOI IIAaT(HOPMOIO MPABO3HABCTBA B
LIJIOMY, SIKE CIHPAETbCS HA METOAOJIOTIYHHUNA €CEHIai3M, CYTHICTh peyed B
SKOMY pPO3KpHUBA€ThCA 3aco0amMHu BU3HA4Y€Hb. Pe3ylbTaTOM TAaKUX BHU3HAYEHb €
MOHATTS, W0 PO3TJISAAIOTHCS K CYKYHHICTh BJIACTHMBOCTEW, BUIUIEHUX Yy KJacl
peueii. CTBOpEHHS MOHSTh, TAKUM YMHOM, € METOI0 €CEHILIATIICTCHKOTO METOAY.

OnvH 3 TOJIOBHUX YMHHMKIB MPUNUHATTS €CEHLIATII3MYy B IOPUCIPYACHLIT — 11e
TOM BEJIMKHI 00’CAr HOPMATUBHOI'O MaTepiaily, 3 SIKUM JOBOJUTHCS CTUKATHUCS
fopuctam. [IOHATTS BUSBISAIOTHCA TYT J1y’K€ KOPUCHUMHU, OCKIJIBKU JJOTIOMAararoTh y
MIEBHOMY CEHCI CSTHYTH HeocshkHEe». [IoHATTS, Oyaydu CyKyIHICTIO O3HAK, MOXKE
OTiepyBaTH HE OJHUM NPEAMETOM, a IUJIUM KIdcom TIPEAMETIB, IO MICTATH I
O3HaKH.

ABTOpPOM TepMiHa «METOJOJIOTTYHHMM eceHliani3m» BBaxaeThcss K. Ilommep,
SKAW 3a3HauaB: «S BXKHBAIO TEPMIH «METOAOJIOTIYHUN €CEHIIATI3My IS
XapaKTePUCTHUKH TOTISAY. .. PO TeE, IO 3aBAAHHSIM YHCTOTO 3HAHHS a00 «HAYKI
€ PO3KPUTTS Ta OMUC AINCHOI MPUPOJU peueid, TOOTO iX MPUXOBAHOI PEATHHOCTI
a0o cyrHocTi» [188 , c. 45].

[IpakTuHO B Oyab-sIKMU Tpaili 3 Teopii MpaBa B TOMY UM 1HIIOMY BHUIJISAI
TPaIUISIEThCSI TBEPIPKCHHS, 3TITHO SKOMY «...TOJIOBHE B OY/b-AKIA TEOPETHUHIM
KOHCTPYKIIIT — PO3KPUTTS MPUPOAX (CYTHOCTI) AOCHIHKYBAHOTO ABUIIA» [272,

c. 514].
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[lim wac pgochimkeHHS Teopli [MBUIBHO-TIPABOBOI  BiMIMOBIMATBHOCTI
JIOCIIITHAK MOBUHEH BPaXOBYBATH HE JIMILE BUMOTH JIOTIKHM, a 1 00paTu meBHUU
METOJOJIOTIYHUM miaxia. Sk yxe 3a3Hadyanocs, B IOPUAUYHIA JiTepaTypi
TpaIIsAtOTbCA  JABa Takux migxoau. llepmmii  (MoHicTHUHMIA) mependavae
JOCITIKEHHS IIMBUIBHO-TIPABOBOT BIJMIOBIIAJIBHOCTI SIK €IMHOTO I1I0T0. K BipHO
3a3Hayae M.C. CuHSBCbKA, «HayKa 3 BJIACTUBHUM I1i NMParHeHHSIM y3araJlbHEHHS
HaMaraeTbCcsl CTBOPUTU €IMHY KOHIICIIIIO IUBILIBHO-TIPABOBOI BIMOBIIAIBHOCTI»
[259, c. 416]. Y npyromy (ayamicTHYHOMY) JOrOBipHA Ta HEIOTOBIpHA
BIJIMOBIIAJIBHICTh PO3TISAAIOTECS OKPEMO, IO 3HAXOIUTH CBOE BiAOOpaKCHHS 1 B
PO3MEXXyBaHHI BIATOBIAILHOCTI O€3 BUHHU.

VY mporieci JaHOTO JUCEPTALIMHOTO JOCTIIKEHHS OyaeMO BUXOJIUTH 3 TOTO,
0 IMBUILHO-TIPABOBA BIAMOBIIAIBHICTh K SIBUILE OO €KTHUBHOI JIMCHOCTI €
€IMHUM IIIJIUM, a OTXe, OyJAeMO 3acTOCOBYBAaTHM MOHICTHYHHMH IMAXIJT IOJIO
BU3HAYCHHS TEOPETUYHUX OCHOB BIIMOBIAAILHOCTI O€3 BUHU Y IIUBLILHOMY ITPaBi.

Peanii BITYM3HSHOTO ChOTOJIEHHS JAIOTh 3MOTY CTBEPIDKYBATH, IO TOKHU IO
IpaBoBa JeprKaBa 1 IPOMaISTHChKE CYCHIBCTBO — II€ JIMIIE 17[eall, SKOTO HEOOX1THO
nparHyTv. BiAmoBigHO ICHYe ileajibHA MOJEIb CTaHy CYCHIJIBHUX BIJHOCHH,
JOCSTHEHHSI ~ BIAMOBIMHOCTI  SIKIM  TMMOBWHHI  INParHyTH  3aKOHOJABEIb 1
IPaBO3aCTOCOBYI OPTaHM 1 BIJ SKOi MOBHMHHA BIAIITOBXYBAaTUCh IOPUIMYHA HAyKa
B3araji Ta MUBLUIICTHKA 30KpeMa. Pe3ynbTaTé cydaCHUX BITUYM3HSHUX HAYKOBHX
JOCIIJKEHb MPOOJIeM IMBIIBLHO-IPABOBOI  BIAMOBIAAIBHOCTI Yy  TEPEBaXHIN
OUIBIIOCTI CB1AYATH MPO TE, IO LUBUIICTH y CBOIX HAYKOBUX MOIIYKaX KEPYIOThCS
caMe¢ ITMMU OpieHTHpaMH. ToXX, JaHe IOCHIIHKCHHS TIOKIMKAHO BHUPOOUTH
OPIEHTUPU ILIOJ0 TMOJANBIIOIO PO3BUTKY IHCTHUTYTY UHBUIBHO-NIPABOBOI
BIIMOBIJAILHOCTI 0€3 BUHU, 11O BIAMOBIAATUME MPUHITUIIAM TIPABOBOI JIEP’KaBU Ta

1M (hOpMYBaHHS TPOMAIASTHCHKOTO CYCIIIBCTBA B Y KpaiHi.
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1.2. I'ene3a Teopii HUBiIBHO-NPABOBOI BiANOBIAAIbHOCTI 0€3 BUHH

[HCTUTYT HMUBUIHLHO-TIPABOBOI BiATOBIMAIBHOCTI HAJIECKHUTH O OCHOBHHX
IHCTUTYTIB MHUBUIBHOTO TMpaBa. ToMy I JOCTIDKEHHS JDKEpena Teopii
[UBUILHO-TIPABOBOi  BIJIMOBIIAIBLHOCTI 0€3 BHUHHM JOIJBHO 3BEPHYTUCS O
BIIMOBITHUX BUTOKIB PHUMCBKOTO TIpaBa, IO TPAAMIIIAHO PO3TISAAIOTHCS 5K
MpaBoBi Hauasia GOpMyBaHHS CUCTEMH IHCTUTYTIB IIUBIJILHOTO MpaBa.

VY nepioa TOKJIACHYHOTO PUMCBHKOIO MpaBa BiJIMOBIIAIBHICTh MOTJIa OyTH
noKJajeHa Ha Oyab-iKy oco0y (BUHYBaTy YU HEBHMHYBATy), fKa 3amofisia
IIKOJY 1HIIIM 0CO0i, OCKIIBKK TOJIIIHE MPABO HE MICTUJIO CaMOTO MOHATTS
BUHU. He icHyBano B mpaBi 1 TaKOro MOHATTS, K IOPUIUYHA BIJIMNOBIIAIbHICTh
(30KpemMa, B Cy4acHOMY pO3yMiHH1) — ii MicIle 3aifMalia moMcTa MOTepnijaoro. 3a
TaKUX yMOB, MPHUPOJHO, BIAMOBIIAIBHICTH-IIOMCTA 3/1MCHIOBAIACh HE3aJIEKHO
BiJl BUHU IpaBONoOpylIHUKa. Hilmo He MOrio 3BUIBHUTH MPAaBONOPYIIHHUKA Bij
B1NIOBIaIbHOCTI-TIOMCTH, OCKIJIBKH, SIK BKa3ye ['. [lenasra, Hali1aBHIIII HOPMHU
He TependavyBaiy HiAKKX Mex 1i 3niicHenns [181, c. 22].

Yepez Te, mo Ccy0’e€KTUBHE CTaBJIEHHS MPaBOMOpPYIIHMKA 10 MHOro
MOBEAIHKA W HACJIJIKIB, IIO0 HACTaJIH, HISKUM YHHOM HE BPaXOBYBAJIOCH, JJIS
HbOT'O Taka BIANOBIAANBHICT (Pi3MUHO OyJsia 00’ €KTUBHOIO, TOJII SIK CYO’ €KTHBHE
CTaBJICHHS TOTEPIIJIOTO J0 3aBJaHOi HOMY IIKOJIM 1 J0 ocoOwu, 1o ii 3aBaana,
BHCTYITIAJI0 TOJOBHOIO IMiACTaBOIO 3[IMCHEHHS BiAMOBizanpHOCTI-momctu [181, C.
22].

HeposBuHeHicTh  TmpaBa, BIACYTHICTh  JEPKaBHOTO  MPaBOCYJA
MpU3BOAMIA O TOrO, IO 3A1MCHEHHS YW YTPUMaHHS BiJl BIJMOBIIAJIBHOCTI-
NOMCTH 32 MPABOINOPYIIEHHS 3aJ€Xajo TUIbKH BlJ CHUJIM MOTEPHUIOro, a CUiia
MOTEPIUIOT0 3HAYHOIO MIpPOI0 BHM3HAYajacs CTyNMEeHEM HOoro oOpa3u BHACIIIOK
MOPYIICHHS MpaBa, M0 HOMY HaJeXaso, BiJl CUIN IMTOYyTTS MIOMCTH, SIKE Y HbOTO
BUHUKJIO [7, C. 33], TOOTO Bif #Oro CyO’€KTUBHOTO CTaHy.

3a Takux OOCTaBMH MOMCTa BHCTyMaja OJHOYACHO 1 SIK HACHIIJIOK Oylb-

SIKOTO MPABOMOPYIICHHS, i SK YMOBa HacTaHHS 1[boro Hachiaky [148, c. 90].
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Ou4eBUIHO, L0 METOI BIAMOBIAAIBHOCTI-MIOMCTH 3a MPaBONOPYLICHHS
Oy70 BHKJIIOYHO TIOKapaHHs, Kapa, XapakTep fAKOi BH3HAYABCS CaMUM
MOTEPIINM, a TOTIM Y€ W 3aKOHaMH, 10 MUCHMOBO 3aKPIMUIA MOXJIUBICTh
noMcTHu. 30kpema, 3akonu XII TaGauIe A03BOISIN MEPETBOPIOBATH OOPKHUKA,
[0 HE MOXE CIUIATUTH Oopr, Ha paba kpeautopa abo, AKIIO BiH 3a00pryBaB
KUIBKOM KpeauTopam, po3py0aTu HOTro Ha piBHI YaCTHUHHU BIAMOBIAHO 10 60Opry
nepen koxxauM 13 Hux (111 ta6a.) [170, c. 289; 246, c¢. 232 — 261].

[ToctynoBo YCBI1JIOMJICHHS HeOakaHOCTI TSt CYCITIJIbCTBA
BIIMOBIIaIbHOCTI-IOMCTH, III0 HE TIUIBKM HE BIJHOBIIIOBaJa CTAHOBMIIE
NOTEpNuIOro, a W MOABOIOBaja IIKOJY, 3aBJaHy CYCIUIBCTBY B LUJIOMY,
MIPU3BEIIO JO NMPUUHATTS NCPKABHUX 3aXO[IB, CIPIMOBAHUX Ha ii OOMEKECHHS
[84, c. 190; 42, c. 85].

[lepmiuM KpokoMm Oys0 BCTAaHOBJIECHHS 3aMiCTh OCOOHMCTOI pO3NpaBU
3aKOHYy TayoHa - jus talions (abo 3akoH BIiAIJIaTH), 3 YaCOM CaHKIIi HaOyH
BUIIISINY cucteMu 1mtpadis (poena) [181, c. 22 — 23]. Tak, y tada. VIII 3akonis
X1l Tabnume #nuiocs: «AKIoO BYMHUTH KaJiTBO WICHIB 1 HE MOMUPHUTHCS 3
(moTepminuM), To Xxai 1 HoMy camoMmy OyJae 3amoAisHo Te came». OgHaK TyT
caMO BCTaHOBJICHO ¥ 1HIII TMpaBuia: «SKio pykorw abo Maauilero mepeIoMUTh
KICTKY BUIBHIN JIOWHI, Xal 3ammatuTh mrpad B 300 acis, skmo pady — 150
aciB. SIKI0 BYMHHTH KpHUBAY, Xail mTpad Oyae 25». Yxke B Ti yacu
3aM04YaTKOBYETHCS 1 MAaHOBA BIAMOBIIANIBHICTD 32 MIKOMY, 3aMOIsIHY pedam. [s
XK TAOMMIL MPOTOJIONTYE: «SIKIIO XTO TMOCKApPKUTHCSA, IO JTOMAIIHS TBapHUHA
BUMHWJIA 30UTKH, TO Ciif abo Bujatu (MOTEPIIIOMY) TBapUHY, IO BUMHHUIIA
1Koy, ab0 BiJIIKOyBaTH BapTiCTh 3aBAaHUX 30uTKiB» [183, C. 418].

VY pe3ynbpTari muX AepKaBHUX 3aXOJiB MOMCTa BTPATHJIA CBOE 3HAUYCHHS
BIIMOBIIAIBHOCTI 1 OyJa 3aMiHeHa mTpadom, Mo CyTi CIPaBKHBOK MAWHOBOIO
BianoBiganbHicTIO. Bomgnouac cmig morogutucs 3 I'. Ilenmmsaroro, 1mio Tomli
BUIMIKOAYBAHHS IIKOJM BUKOHYBAJIO OUIBIIOK MIpPOI HE KOMIICHCAIINHY, a

oxopoHHy dynkiiro [181, c. 23].
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Ta oOcTaBuHA, 1O MOCTYMOBO TMOKapaHHS, CIPSMOBaHE HAa OCOOHMCTICTH
IPaBONOPYIIHUKA, OyJ0 3aMiHEHO Ha MaWHOBE CTATHEHHS — mTpad (poena),
CBIIUYMTh MPO 3HAYHE MOIIMPEHHS B CYCHIIBCTBI MaWHOBUX BIJHOCHH MIX
BIJIOKPEMJICHIMHU OJWH BIJl OJHOTO B MaWHOBOMY IUIaHI Cy0’€KTamM#, TOOTO
TOBAPHO-TPOIIOBUX BIAHOCHUH. Y JaBHbOMY pPHUMCHKOMY IIpaBl HasBHICTb
MalHOBOTO BIJOKpPEMJICHHS CYO’€KTIB OJMH BiJ OJHOTO BII0OPa3UIOCH,
HaIMpUKIaJ, y TOMY, IO 32 3aKOHOM AKBUIISI BIJIIIKOAYBaHHS 3aBJaHO1 IIKOJH,
0 BHUHUKJIA BIJ TICYBaHHSA 4YYXHX peuyed, He MOIJI0 BHUMaraTtucs BiJ
CHaJIKOEMIIIB TipaBonopymnrHuka [ 84 , c. 120] .

YTiM, He3BaxalouM Ha Te, 1[0 TMOMCTa BTpaTuUja 3HAYEHHS
BIAMOBIJAbHOCTI, MOYYTTS TOMCTH TMOTEPHUIOr0 3aJMIIAIOCh SK YMOBa
CTATHEHHS 3 IMPABOMOPYITHUKA MAHOBOTO BHKYITY, IEHI, Ky MPOJOBKYBaIN
criayyBaTu 0e€3 BpaxyBaHHSA CyO’€KTHMBHOI'O CTaBJICHHS IMPABOMOPYIIHUKA J10
CBO€1 TOBEIIHKH, [0 CIPUYHUHMIIA TTKOAY. TaKuM YHHOM, BiAMOBITAIBHOCTH, K
1 panime, TpyHTyBajlach Ha TMPUHIUII CIOPUYUHEHHA, SKUNA Tiependayan
MOJKJIUBICTbh MOKJIAJACHHS BiMOBIgaNbHOCTI Oe3 BuHKM [181, . 23].

Sk 3a3Havanu AOCHITHUKH PUMCHKOTO TpaBa, JJs HACTaHHS ACTIKTHOL
BIANIOBIJAaIbHOCTI, BUMAaramacs HasSBHICTb IOPHAUYHOIO CKJIQAy, J0 SKOTO
BXOJIWJIM: a) IIKOJAA, 3amojisiHa MPOTUIPABHUMHU IISIMU OJIHIET OCOOW 1HIIINH;
0) IpOTUIIPABHICTh Ai TOrO, XTO 3aBAaB INKOAW; B) KBamidikaiis Iiel mii
3aKOHOM SIK MPUBaTHOIpaBoBoro aenikty [183, c. 420].

[TounHaroum 3 mepioay KJIACMYHOTO PUMCHKOTO MPUBATHOTO MpaBa, BUHA
HaOyna 3Ha4YeHHS OOOB’S3KOBOI YMOBHM TIOKJIAJICHHS IMBUIBHO-TIPABOBOT
BiANOBiganbHOCTI. Bysio BU3HaHO, 1110 0€3 BUHU HEMAa€ BiANMOBIAaIbHOCTI. ToMy
BIJIMOBITAJIBHICTh O€3 BUHH, 3a PIAKICHUM BHHATKOM, He gomyckanacs [181 , C.
23].

Cniz 3BEpHYTH yBary Ha Te, 110 B pUMCHKOMY TpaBi OyJ0 BHU3HAYEHO Psif
M03a/IOTOBIPHUX IUBIIBHUX MPABOMOPYIIEHb 3 3alOJISHHS IIKOJAH, IO HE
MmiAmagadd i O3HAaKW JICNMIKTY, SKI JICTadud Ha3By HIOU  Oenikmu

(keazidenixmu). HalimomupeHimuMu cepel HuX OyIu:
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1. Bionosioanvuicme cy00i 3a NOCMAHOBAEHHS HeCNPABEONUBO20 NPUCYO) .
HaBmucHe HenmpaBuiibHEe a00 Hen0alIMBE BHUPIIICHHS CYJOBOI CIIPaBH, a TAKOX
NOPYUIECHHS 1HIIUX CYAAIBCHKUX OOOB'S3KIB BU3HABAJIOCS HEIIPABOMIPHOIO JI€I0
— HIOM ACTIKTOM 1 TATJIO0 MalHOBY BiANOBinanbHICTh. Cyaas, SKUH BUHIC SBHO
HECIIpaBeIJIMBHI MpHUCYA a00 He 3'SBUBCS B NMPHU3HAYCHUN ACHB NI PO3TISATY
cupaBu, OyB 3000B'si3aHMI BIAIIKOAYBAaTH 3aloisSHYy WOro HEMPaBOMIPHUMU
IiSIMM IIKOAY HOTEpHuIi cropoHi. B pas3i maBmucHux mgiii (dolus) cymas
BIIIIIKOJIOBYBaB YCIO CYMY IT030BY, a 3a HasBHOCTI 1HIIIOI BUHU — IITpad, II10
MPU3HAYABCS CYIOM.

2. Bionosioanvnicme — mewkanyie — OyOumKie  3a  GUKUHyme  abo
sunume. MeIIKaHeb XHUTIa, 3 SKOTO OyJ0 IMOCh BHKHHYTO ab0 BHUJIUTO Ha
BYJIUI[IO, JI€ 3BUYAHHO XOJATh a00 I3ASTh JIIOJAW, BIAIMOBIJAB 3a 3amojisiHy
ko y. MemikaHili, 1o mpoKUBajyd pa3oM, HECIU COJIIIApPHY BiAMOBIIAIbHICTb.
BianoBinanbHICTh 3 TAKOTO BUMHKY HacTaBajia 0e3 BuHU. BoHa mana micie il y
BUMAJKaX, KOJIU M0-HEOYAb BUKUAAIOCS a00 BUJIMBAJIOCS 3 1HIIUX MPUMIIICHb
abo cropy/l, HampUKJIaJl 3 BO3a, Kopalis, XJiBa, AKII0 y MiCIli, KyJ1 BUIUTE ab0
BUKHWHYTE MOTpanuio, Oynau jroau. BianmoBiganbHICTh HacTaBalla y po3Mipi
MOJBIMHOI CYMH 3amofisTHOI MKOAW. TOM, XTO 3aBJaB ITKOJH, 3BUIBHSABCS BiJ
BIINOBITAJIBHOCT] TUIBKU B pa3i il HE30JaHHO1 CHUJIU.

3. Hebesneune ons niuoxodie sucmasiene, niogiuiene abo susiuiere, uo
Modce enacmu Ha Joodeud. Y JaHOMY pasi  BIANOBIAAJBHICTH HacTaBaja
HEe3aJIE)KHO B1J] BUHU 1 HAIBHOCTI IIKOJIH.

4. BionosgioanvHicms G1ACHUKIE 20Meli8, 3aidcONCUX 080pie i Kopaois,
AKI 3a60a6anu WKOOU MAtiHy nocmosinivyis i nacasxcupie. Bouu 3000B's13an1 Oyinu
BI/IIIKOAYBATH 3aMO/IsIHI iXHIMU MpalliBHUKaMU 30U TKH y TOJABIMHOMY pO3MIpI.

5. llIxooa, 3anodiana pabom abo meapunorw yyrcomy mauny abo ocobi. 1
B I[bOMY pa3l BIJANOBIJAJbHICTh HIC iXHIM Xa3diH. BuHOw BiacHuka paba uu
TBapWHHU, 1110 3aMOJIISIJTH KOy, BBAXajJach BIJICYTHICTh HAJIG)KHOTO HATIIANY 32
TBapuHaMu 1 pabamu. BnacHuk paba um TBapuHH, 110 3aMOMAISIIN IIKOTY, OYB

3000B's13aHMI BIAMKOyBaTH 11 M BUIATH TBapuHy uu pada [183, c. 425].
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HaBenene gae miacTaBW — CTBEpIKYBaTH, IO  PUMCHKE  IPaBo
3amovyaTKyBajo AudepeHiiamio ASTIKTHOI BiAMOBIJAJbHOCTI 3a O3HAKaMH
3BHYAHHUX JENIKTIB Ta OCOOJMBUX BHIIaAKIB — KBa31JEJKTIiB, 1[0 BHHHKAJIH
HE3aJIe)KHO BiJ BUHHM Cy0’eKkTa mpaBomopyiieHHs. Taki BHUMaAKUA OyiH
BUKJIFOUCHHSIMH 1 YITKO BU3HAYAIIMCS 3aKOHOM.

3 kiHnsg XIX cT. 3HaueHHsS BUHU K 00OB’S3KOBOi CyO’€KTHMBHOI yMOBHU
[MBIJILHO-TIPABOBO1 BIJMOBIJAIBHOCTI MOCTYMOBO CTAJIO 3MEHIIYBATUCh 4Yepe3
PO3IIMPEHHST TepeliKy BHUMAJKIB, KOJM HEBUHYBATICTh HE 3BUIbHSIA BiJ
BIAMOBIZaIbHOCTI;  3aMicThb  Hel  MIACTaBOX i  3BUIBHEHHS  BIJ
BIJIOBIATBHOCTI BU3HAEThCA HenepeOopHa cuia [181, c. 23].

[ToyaTok 1pOro mepiogy 30ircs 3 MOYaTKOM IPOMUCIOBOI PEBOJIOLIT B
AHTIII, 0 Jaja MOTYKHHM TOIMITOBX PO3BHUTKY MPOIYKTHBHHUX CHJ, Y TOMY
YUCJl CTBOPEHHIO JDKEpesa TiJBUIIEHOI HeOe3MeKku, 110 Mpu3Beina Jo
MOrJIMOJEHHSI CYCHUIBHOIO TMOJUTY TIpaili, MOCUJEHHS B3a€MO3B’SI3KIB MIXK
pPI3HUMH JAUISHKAMH ITUBUIBHOTO OO0ITY, BUHUKHEHHS MOHOIOMNINA. Yci 1l
oOCTaBUHM TMpHU3BEIH JO TEBHOTO TIOCUJIEHHS 3acaji BiJAMOBIAAIBHOCTI
HE3aJIeKHO BlJ BHHU [0 MEX HenepeOOpHOI CHIIM, BIAMOBIAHO JIO 4YOTO
JOITyCKaJlach BIANOBIAANbHICTh, O€3 BUHU B IIMBUILHOMY MpaBi KpaiH €BpoIH.
3MICT BIiJMOBIJAJILHOCTI HE3JIE)KHO BiJl BUHHU MOCTYNMOBO OyB MPUPIBHIHUM 10
3MICTY BIANOBIAAJbHOCTI, 32 YMOBH HAsBHOCTI HemepeOOpHOI cHiH, 10 OYII0
3aKpIMUICHO B 3aKOHOAABCTBI  psAxy  JAepkaB. Tak, mepeadayanach
BiIMOBIJaJIbHICTh BJIACHUKIB UM BOJIOJIIBIIIB 32 IIKOJY, 3aBJaHy pedyaMu, 1110 iM
HaJIe)KaTh, HAIIPUKJIAJ JTUKUMU TBapUHAMHM, OyMIBIISIMU, 11O 3a3HAIOTH pyHHAIii
(ct. 1384, 1385, 1386 ®paniy3pkoro HUBUILHOTO Kojaekcy (mam — PIK),
naparpadu 833 — 834 kH. 2 Himeupkoro nuBiibHOrO yioxenHs). Kpim Toro,
nesiki 3 Ha3BaHux crared OLK y cynoBiifi HpakTull CTadd TPaKTyBaTUCH
IUpIIe, 30KpeMma, iX IoYajdd 3aCTOCOBYBATH 1 JIO BHWIAIKIB IOKJIaIACHHS
BIJMOBITaIBHOCTI Ha BIACHHKIB JuKepen miaBuIneHoi Hebesneku [157, c. 74].

TakuMm YWHOM, NMBIIBHE 3aKOHOJABCTBO 3 cepeauHn XX CT. 1 10

CHOTOJIHIIIHIN JIEHh BUPA3HO JIEMOHCTPYE OpPIEHTAIliI0 HAa HEOOX1HICTh HAsIBHOCTI
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BUHH JIJIs1 HACTaHHS IUBUTBHO-TIPABOBOI BIATIOBITAIBHOCTI, 3aKPITUIIOIOYN B TOM JKe
Yyac HEYMCIICHHI BUIIAJKH BiAMOBianpHOCTI O0e3 BuaM [181 , C. 23].

OxpeclieHl TeHIEHIIT PO3BUTKY IUBLIBHOI BiJIMOBIAATIBHOCTI 3aKOHOMIPHO
JICTalld CBOE TEOpeTHUYHE OOTPYHTYBAHHS Ta BTUICHHSA B HAYKOBHUX KOHIICHIISX 1
MIIX0JaX IIOJ0 PO3YMIHHS ITMBUIBHOI BIJAMOBIAQIBHOCTI 0€3 BHHH, IO
HacaMmriepen Oyiau CHOpsSMOBaHI Ha PO3B’SI3aHHS TEOPETUKO-TIPABOBUX IMPOOIEM
PO3KPHUTTS CYTHOCTI Ta 3MICTY TaKOi BIJAMOBIIAJIBHOCTI K 3aco0y BIUIMBY Ha
MOBEJIIHKY 3000B’sA3aHOTO Cy0’€kTa 1 3a0e3ledeHHs CTabUIBHOTO PO3BUTKY
ITUBUTHHUX TIPABOBITHOCHH.

Boanouac ciin 3a3HauuTH, 1110 OCHOBHY YacCTHHY TEOpIii IUBUILHO-IIPABOBOI
BIJIOBIJIAJIHOCT] CKJIAJAl0Th HAYKOBI 3HAHHA, 3700yTI B pe3yibTaTi 3A1MCHEHHS
(GyHIaMEHTAIBHUX JOCHI)KEHb PAIIHCbKUMH BYeHUMU. ToMy MOTpiOHO BU3HATH,
[0 TEOPETHYHI PO3pOOKHM OararboX paasHCHKUX IPaBO3HABIIB  3/1€OLIBIIOTO,
HE3Ba)XKal0UM Ha TMEBHI 11€0JIoTiuHl Jedopmanii (o 0e3yMOBHO MHOTPEOYIOThH
BpaxyBaHHs), € BEIUYE3HOI0 IHTEJIEKTYaIbHOI CHAAIIMHOI0, SKa MOTpedye
BUBYCHHSI.

Cepen HaykoOBHX TMpailb, IO CTAHOBIATh TEOPETUYHY OCHOBY PO3BUTKY
TEOpi NUBUIHLHO-TIPABOBOI BIAMOBIAAIBHOCTI 3arajoM Ta BIAMOBITAIBHOCTI 0e3
BUHHM 30KpeMa MOKHA Ha3BaTH poOotu BueHnx: M.M. Arapkosa [4, C. 55— 74; 6,
c.303-313; 1, c. 70-79; 3,c. 114 — 155], B.C. AurimonoBa [ 16, c. 62 —
79; 14; 17], C.I1. Acknuazis [ 22, c. 776 — 780], I''M. Bemskosoi [30], /I.B.
Bbob6posoi [32, c. 142 — 193] , K.M. Bapmagcekoro [43], O.C. lodde [85, 87],
B.I. Kodpmana [116 , c. 111 — 125; 118, c¢. 65 — 76; 115, c. 45 — 58], O.O.
KpacaBumkona [ 122, ¢. 5 —16], B.B. Jlyus [134, c. 100 — 141], I".K. MarBeeBa
[137; 138, c. 73 —79; 139 ; 141, c. 39 — 47], B.O. Tapxosa [271], B.A. TymaHoBa
[279 , c. 94 — 116] , K.A. ®netimmmnp [286; 287 , ¢. 3 —99], .M. llleBuenko
[303; 30, c.6-12] ra in.

BpaxoByroun 3HauHy KUTBKICTh PI3HOMAHITHUX KOHIICTIIiH, Teopii (y JaHOMY
pa3i MU OTOTOKHIOEMO IIl KaTeropii, 3BepTalouu yBary BJIaCHE Ha MPEAMETHO-

KOHIIENITYyaJIbHY CIPSIMOBAHICTh JOCIHIPKEHh Yy KOHTEKCTI PO3B’sI3aHHS TEBHUX
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MpaBOBUX TMpoOsieM), 10 Oynu 3ampoNOHOBaHI IMHBIUTICTUYHOIO HAYKO, IS
yacTMHa POOOTH NPUCBIYYETHCA I1X KOMIUIEKCHOMY aHali3y, y3arajlbHEHHIO,
3’SICYBaHHIO CIUIBHOTO Ta CHEMIaJbHOTO B OKPEeMHX MIiAXO0JaX 3 METOI iX
kinacudikanii Ta BHUABICHHS OCHOBHUX, HAMOLIbII BH3HAYAIBHUX TEOPETUUHHX
nmapaMeTpiB IpaBoBOi iAeHTUdIKAIlT ¥ OpUANYHOI KBamidikaiii THUBIIBLHOT
BIJIMOBIIATbHOCTI 0€3 BMHU 1 BU3HAYCHHSI 3aKOHOMIPHOCTEH PO3BHUTKY IPAaBOBOI
JIyMKH 3 [HMX TMTaHb. HampamboBaHi IMBUTICTUYHOIO HAYKOK BiAMOBIIHI
TEOPETUYHI1 KOHIIEMIli 0€3yMOBHO (JOPMYIOTh OCHOBY 3arajbHOi TeOpii HMUBUILHOI
BIJIMOBIIAJTLHOCT1 0€3 BUHMU.

Jlo Teopii, IO CTOCYEThCS, SIK BBAKAEMO, HAWOUIbII 3arajlbHUX MUTaHb
pPO3yMIHHSI MPaBOi CYTHOCTI Ta MPU3HAYEHHS IMBLIBHOI BIJAINOBIIAJIBHOCTI 0€3
BUHHM, HAa HAIly JIyMKY, BIIHOCHUTBCS TEOPiS «ABOXACMEKTHOI INPaBOBOI
BiIOBiJaIbHOCTI», IO BUHUKIA HA TPYHTI AUCKYCii Mpo (PYHKINT IUBUIBHO-
MPaBOBOi BIAMOBIIATILHOCTI 0€3 BUHU (NP0 IO B KOHTEKCTI BHUCBITJIICHHS
3arajbHUX Mpo0sieM Teopii BIAMOBIAAIBHOCTI 0€3 BUHU Hiiocs Bulie). OCHOBHUMN
3MICT JUCKYCIi pO3ropTaBCs HABKOJIO PO3MEXyBaHs (B MO€THAHHI) (DYHKIIN
BIIMOBIJAILHOCTI 0€3 BUHU Ha JIBa ACMEKTU: MO3UTUBHUM (MTPOCHEKTUBHUIA), 1110
BTUTIOETbCS B ii TPEBEHTUBHO-CTUMYJIIOIOYi, MPAaBOOXOPOHHO-TPEBEHITINHIN
GyHKUISIX (MPOMOHYBANOCSd PO3MISIAATH K (DYHKIIO OpraHizaliiHO-TEXHIYHOT
npesenirii) [33, €. 13, 14, 16] Ta HeraTuBHUI (PETPOCHICKTHUBHMI), 1110 AIlC/IFOBAB
JI0 BIJTHOBJIIOBAJIbHO-KOMITeHcaliiHoi ¢yHkii. [IpencraBuukamu 1ie€i Teopii B
pi3HMX ii BapiaHTax Buctynamu 3.A. AcrtemipoB, b.T. basunes, /I.B. bo6posa,
B.Bapxkamno, I1.€. Hen6aiino, M.C. CtporoBuu Ta iH.

Tak, II.€. Hepnbaitio HarojomyBaB, MO0 CYTHICTh  IOPUAUYHOI
BIIMOBIJAILHOCTI TOJISITA€ B «CAaMOCTIMHIN Ta 1HIMIATUBHIN JTISJIBHOCTI B pamMKax
paBOBUX HOpM. BoHa B yCiX BHIaiKax BKIIIOYA€E B ceO€ JOCATHEHHS TTO3UTUBHUX
nuied — 1€ BIAMOBINAJIBHICT, 3a yCHIX y poOOTi... JIOJWHA BiguyBae cebe
BIJIMOBIIAJILHOIO BXKE TOJI1, KOJIM BOHA MPUCTYIIAE 10 BUKOHAHHS CBOIX 00OB’SI3KIB,

a He TiJIbKH, KOJIM BOHA iX HE BUKOHYE UM IMOYMHAE JiATH Beymeped im» [152 , ¢. 50

~51].
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M.C.CtporoBud BHUCJIOBIIOBAaB TIO3UIlII0, 10 BHUBYCHHA IOPUIUIHOI
BIIMOBIAQIBHOCTI TUIBKM B OJIHOMY PETPOCIEKTUBHOMY AacHEKTI € OJHOOOKHUM,
OCKLUIBbKH IOpUIUYHA B1AMOBIJAIBHICTG €, IEPEAYCIM, BIAMOBIJATbHUM CTaBICHHIM
JIOAWHHA JI0 CBOiX OOOB’SI3KIB, SIKIIO X OOOB’SI30K HE BHKOHYETHCS, HACTyIa€
BIIMOBIAABHICTD B 1i HETaTUBHOMY 3HA4Y€HHI — MPUMYC, CTATHEHHS, Kapa 1 T.IH.
[267, c. 73].

Pazom 13 THM, y OUIBII Mi3HIX MOCTIDKEHHSX MIAXOIB I1€1 KOHIEMIIii
BHUCJIOBIIIOIOTh W TIeBHI 3ayBakeHHsA. Tak, H.M. XyrtopsH 3ayBaxye, 1110
BUKOPHUCTAHHSA TEPMIHIB «PETPOCIIEKTHBHA» 1 «IMO3UTUBHA» IIOJI0 HOPUIUIHOT
BIJIMOBIJIAJIBHOCTI, BUXOJSYM 3 ETUMOJIOTIYHOTO 3HAYEHHS IMX CIIB €
HEeKOpeKTHUM. CJIOBO «PETPOCIIEKTHBHA)» O3HAYa€ MUHYJIC, MPUIOMY BOHO MOXKE
B1JI00pakaTH K O3UTUBHY, TaK 1 HETaTUBHY MOBEAIHKY. OJJHUM 13 3HAUEHb CJIOBA
«TIEPCIIEKTUBAY» € «TE, 110 YeKAE Ha KOTO-HEOY/Ib, 1110 TOBUHHO CTATHUCS 3 KUMOCH Y
MalOyTHBOMY», OTXKE «IEPCHEKTHBa» — II€ MaHOYTHE, a «IMEpPCIEKTUBHA» —
«MaOyTHS» B JIaHOMY BHIMAJKYy BIAMOBINANBHICTh, MOXKE OyTH K MO3UTHBHOIO,
Tak 1 HeratuBHOIO [291,

c. 82 —-83].

Ha nymky O.E. Jleiicta, Haii0iumpIn c7abKOIO JIAaHKOIO 171€1 «IIpaBOBOI
MO3UTUBHOI  BIJIMOBIAAIBHOCTI» € HEMOXJIUBICTh BU3HAYUTH 11 IOPUIWYHI
BJIACTUBOCTI Ta SKOCTI, SKI OYyJIb-4MM BIJIPI3HSAIOTHCA BiJ BIJIOMHX TIOHSTH
«00OB’SI30K», «TpaBoOMipHa MOBEIIHKAY, «IPaBOCYO’ €EKTHICTHY,
«JIETIKTO3IaTHICThY, «BUKOHAHHS 3000B’s13aHb» ToIo [127, €. 233].

Cxunsitounch 10 Takux cy/keHb €.0. XapuToHOB 3a3HayvaB, 10 OaraTopiyHi
3aKJIUKU  PO3POOUTH TMOHATTS  «IPABOBOi IMO3UTHBHOI  BIJAMOBIIAIBHOCTIY,
PO3KPUBILY BJIACTUBHM 1H IOPUIUYHHI 3MICT, HE OCAMNIM 0a)KaHOTO PE3yNbTaTy,
OCKIJTbKM TOTJIMOJIEHE JOCHIHKEHHS MpOoOJeM COIlalbHOI BIAMOBITATHHOCTI 3
MO3UIIIN TIPaBO3HABCTBA Ja€ OJHO3HAYHUN BUCHOBOK: ii MO3UTHUBHHUM acIeKT He
BOJIOJII€ O3HAKaMH, SKOCTSIMH, OCOOJMBOCTSMH TMPABOBOTO SIBUINA, 11O

XapaKTePU3YEThCS 3B’ I3KOM 3 JIeprikaBoio, 3 mpasoM [289, ¢. 409] .
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Ha wnamy aymKky, cynepewiMBiCTh NO3MIIINA BYEHHUX Yy JaHI JUCKYyCii
IPYHTYETHCS HA PI3HUX NPOEKI[ISAX CIPUNUHATTA BUXIJHUX 3acaj aHaIi30BaHOl
teopii. Tak, onmHli po3rigganu ii MPOEKIII0 BUKIOYHO Yy (YHKI[IOHATEHOMY
MpPU3HAYEHH] IIUBUIBHOI BIAMOBigadbHOCTI Oe3 BuHU. [Ipm mpomy mix QyHKiei
mpaBa Ta HOTo raigy3edl po3risijaiyd TEBHI HampsiMU BIUIMBY, y JaHOMY pasi
UBLIBLHO-TIPABOBUX HOPM, 1[0 OOYMOBIIOBAJIOCS 3MICTOM CYCTUIbHUX BITHOCHH,
BKJIFOYEHHUX JI0 MPEIMETY IUBUILHO-TIPABOBOTO PErYJIIOBAHHS, 1[0 B CBOIO UEpTy
dbopmye 4iTKe YSIBJICHHS MPO MPO Te, SIKI 3aBJIaHHSI MOXYTb OyTH pO3B’s3aHI Ta
Tl TOCATHYTI TiJ] 9aC BUKOPHUCTAHHS HOPM JEIKTHOI BimmoBimaimbHOCTI [33, C.
13, 17]. Txumi » XapakTepUCTHKH MEPIIEKTUBHOT (ITO3UTHUBHOI) Ta PETPOCIICKTUBHOT
(HeraTMBHOI) IMBUIBHOI BIANMOBIAQIBHOCTI PO3IJISAAIM BHUKIIOYHO B KOHTEKCTI
IOPUIMYHUX KBaM(PIKAIMHUX O3HAK CaMOro SIBUINA, 3aJUIIAIOYM 1032 YBaroro
acnekTd (PYHKIIOHAIBHOTO HOTo CHpsIMyBaHHS B 3arajJbHOMY IIPAaBOBOMY CEHCI
MPaBOOXOPOHHOT (YHKINT BiAnoBiganbHOCTI. HaBelneHe UIIOCTpye MPaBUIBHICTH
HayKOBO-METOJIOJIOTIYHOTO MPUHIMIY MPO HEOOXIIHICTh AOJEPKAHHS €IHOCTI Y
BUXIJIHMX TMPUHIMMAX, KPUTEPIAX 1 MAX0JaX MO0 OLIHKKA KOHIICHIIIH Ta Teopii
SK TIEBHOI CUCTEMU 3HaHb, MOJIOKEHb I KOHCTPYKIIIi.

Jlo Teopiit (QyHKIIIOHATILHOTO OOTPYHTYBaHHS IMBUIHHOI BIJMOBIJAIBHOCTI
0e3 BUHU, Ha HAIly IyMKY, HAOJIM>KEHA Teopis opeaHi3ayitiHo-mexHiuHoi npegenyii
NpUXUIBHUKOM, skoi € B. Bapkamno [42]. Ti cyrs momsrama B Tomy, IO
BIIMOBIAANBHICT 0€3 BHHM BJIACHHKA JDKEpesda IIJBHIINCHOI HeOe3MeKu
OOTPYHTOBYETHCS THIM, III0 BOHA Ma€ OCOOJIMBE MPEBCHTUBHE 3HAYEHHS, BUCTYTIAE
B pOJI CTUMYJY YJIOCKOHAJICHHS TEXHIKM O€3MeKH JUisl BIACHUKIB JIKEPEI
NIJBUILIEHOT HEOE3MeKH, a B pe3yJbTaTl MPUBOAUTH O CKOPOYEHHS KIIBKOCTI
BUMNAJIKIB 3aOAISTHHS IIIKOIH.

Cria 3a3HaYuTH, 10 IUBUTICTUYHOIO HAYKOIO PO3pPOOJIEHO BEIHKY KIJIbKICTh
TeopiH, 1o Oyau COpsIMOBaHI HAa BU3HAUCHHS BJIACHE IOPUJIUKO-KBaTi(IKaIIHHIX
O3HAK, SKOCTEW, 3MICTy IMBLILHO-TIPABOBOI BIJMOBiAaIbHOCTI 0e3 BuHH. [lpu

IIOMY JTOCJIITHUKH TPAarHyJIv 70 iX IeBHO1 BKJIacudikaiiii.
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Tax, J.B. boGpoBa Bu3Haumia mepenik TEOpid, MOKIMKAHUX 10 BHUBYEHHS
IOPUWIHYHHX MMiICTAB TAKOT0 BiIIKOYBAHHS IIKOJHU 32 PAXyHOK HEBUHYBATOTO
3amojiroBadya. [lo HMX BOHA BiJHECTA: TEOPIIO CTUMYJIIOBAaHHS YU BUHYBATOTO
Havana 3 BUHATKOM (M. M. Arapkos, b.C. Autumonos, B.T. CmupHOB); Teopito
0o0’extuBHX MOMeEHTIB (C.C. AnekceeB); teopito aBox Haudan (K.K. SiuxoB);
Teopito BUHU Ta 00’ ekTuBHOTO pU3uKy (O.A. KpacaBunukos, M.C. Maneun, M.4.
[[lnmuHOBa); Teopito BUHM Ta crnemiaibHux opuanuHux ¢aktiB (I'.K. MarBeeB);
Teopito BUHM Ta cy0 exkTuBHOTO pusuKy (B.A. Oiirensixt, C.I. bparycs) [33, C. 2].

Jlo 1H1mo1 KinacudikaiiitHol Tpynu B IOPUAWYHIN JiTepaTypl HajlekKaTh Teopil
NPUYMHHOTO 3B’A3KY, CEpeJl IKUX BUOKPEMJIIOIOTh: 1) TEOpito PIBHOIIHHUX YMOB
(T.T066c, M. bypi); 2) Teopito HeoOxigHOi ymoBu (Optman, bupkmericrep,
binainr); 3) Teopito anexBarHoro 3anonisiHHsA (1. Kpi3, M. Promenin); 4) Teopito
HEOOXIJTHOTO Ta BUIIAJKOBOr0 MpUYHHHOTO 3B’s3KYy (A.A. ITionTkoBCHKMiA, M./I.
[Taproponacbkuii Ta iH.); 5) Teopito HeoOxiaHOI npuunHHOCTI (B.I1. I'pubanos, B.1.
Ko¢dman); 6) Teopito npsamoro i Henpsamoro npuduHHoro 3B’s3ky (M.Jl. €ropos),
7) Teopito moxkimBocTi Ta airicHocTi (O.C. Todde). Lli Teopii HaOyIH HIMPOKOTO
BHCBITJICHHS B IOPUJUYHIN JIITEpaTypl, MPOTE, HA >Kallb, BOHU HE AAIOTh BIAMOBIIL
HA MUTAHHS . «JK BU3HAYUTH MPUYMHHHUKN 3B’SI30K Mpu KBamiikaiii 1UBUIEHOT
BIJINOBIIAJILHOCT1 O€3 BUHU?»

Matouu Ha MeTi 3A1MCHUTH BiIacHY KBati(hiKaIlito iCHyIOUUX TEOPiN NUBLUIHHOT
BIIMOBIAANBHOCTI 0€3 BHHH 3 METOK BHOKPEMJICHHS iX HaHiCTOTHIIIMX
KBaM(iKaITHUX TapaMeTpiB JaHOTO SIBHILNA, IPOMNOHYEMO iX KOPOTKHUH
3MICTOBHHI aHai3.

BpaxoBytouu, 1110 B OCHOBY HMBLILHO-IIPABOBOi BiAMOBIAAIBHOCTI 0€3 BUHU
NMoKJIaiecHo (akT 3amofdissHHS (CIPUYMHEHHS) IIKOAHW, BBAXA€EMO CIIYITHUM
HacaMIiepe] pO3TJSTHYTH TE€OPii, 1[0 BUTUTMBAIOTH 3 00 €KTUBHUX YMOB 3aI0I1sTHHS
mKogu 0e3 BUHH.

OnHiero 3 TaKUX TEOPIH € TEOopis MONCAUB020 [ OIUCHO20 3ANOOISAHHS
wxoou, 3anponounosana BueHUM-uHBLIICTOM — O.C. lodde, sxuit mis

BCTAHOBJIEHHS MMIJCTaB IIMBIJIBHOI BIJMOBITAJILHOCTI 0€3 BUHM MPOIOHYBAB I
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yac BCTAHOBJIEHHS MPUYUHHOTO 3B’SI3Ky MDXK MPOTHIPABHOIO MOBEIIHKOIO 1
IIKIJJIMBUM HACJIKOM KEpPyBaTHCS KaTETOPiAMH MOXKIMBOro i mificHoro [93,
c.18]. BinmoBigHO 10 JaHOI Teopil IOPHIUYHOIO NPUIHHOI, JOCTATHHOIO IS
3aCTOCYBaHHS  IIUBIJBHO-TIPABOBOI  BIAMOBIMATBHOCTI, BHU3HAETHCS  Taka
MOBEIHKa 0COOU, SIKa CTBOPIOE peajbHY MOJKJIMBICTh HAaCTaHHS 30MTKIB abo
IIEPETBOPIOE TIEBHY MOXIIMBICTH iX HacTaHHs B aiiicHicTh [86, €. 113 — 128; 90,
c. 452 — 453].

[Tormyk migXxo/iB 100 OLIIHKA 00’ €KTUBHOCTI IMIJICTaB Ta YMOB IUBLIBHOI
BIJIMOBIIaIbHOCTI 0€3 BUHU HA0YB TaKOK BTUICHHS B T€OPil HeobxioHoi ymosu (abo
piBHoiHHUX yMOB) (T.T'0006c, M. Bbypi), meopii neobxionozo i eunaoxkogoco
NPUYUHHO20 36°43KY (3HAWIUIA MIATPUMKY Yy TaKUX 3HaHUX LUBLIICTIB, K b.C.
Antumonos, I1.JI. Kaminceka, JI.A. Jlynu, I'.K. MatBees, B.O. Tapxos, E.A.
el Ta 1HII), a TAKOX meopii adeksamHozo 3anodisiHHsa (PO3TISTHYTOT
Otpannooro 0.0.[176, c. 75] ).

OCKUIbKM OJIHIEI0 3 KIIFOUOBUX MPOOJIEM TEOPETUYHHMX TMOIIYKIB € OIIHKA
dbakTopy BUHM B CKJIaJi BIJINOBIAJBLHOCTI 0€3 BUHU, B OKpPEMYy TpYIy CIij
BUJIUIUTHU KOHIIEIIIT 11010 PO3YMIHHS JJAHOTO KPUTEPIsl.

AKTHBHA TIOJIEMIKa TOYHMJIACS M1 BYEHUMHU CTOCOBHO TOTO, YA MO>KIJIMBO
BBOXATU BIJMOBIIAIBHICTIO TMOKJIaJeHHS OOOB’SA3KYy BIAIIKOAYBATH IIKOAY,
SKIIO 1i 3amOIsIHHS HE € pe3yiabTaTOM BHHHOI MOBEAiHKM ocoOu. Ha mpomy
MIJTPYHTI BUHUKIIO JEKiJIbKa pi3HUX Teopii. Haii0inbIn mommpeHow cepen Hux
€ meopia BUHU 3 BUHAMKOM a00 TEOpid «CMUMYTI08AHHA»  (Teopis
CTHUMYJIIOBaHHS YH BHHYBATOTO Hauyajga 3 BHHATKOM). BimmoBigHo 10 Hel
BIANOBIJANbHICTh 3a 3aMOJiSIHHSA IIKOAM HAcTae, 3a 3arajlbHUM MpPaBUIIOM, 3a
BUHY, a y BUIaJKax, NependaueHruX 3aKOHOM (K BHHSTOK) — HE3aJIeKHO BIJ
BUHU. B 1ux BUMaakax BiAMOBIAaTbHICTh BCTAHOBIICHA 3 METOI) CTUMYJIFOBaHHS
«miaBHINEHOT TWiIbHOCTIY [2, €. 337], «ocobmuBoi obaunocTi» [257, C. 521]
toro. b.C. AHTUMOHOB BUCJIOBIIOBAB AYMKY, IO «CTUMYJIIOBATH, CIIOHYKATH
70 AISUTBHOCTI MOXHA 1 He 3BUHYyBauyroum» [14, C. 43]. B ykpainchbkiit Hayii

NpUXUIBHUKOM I1i€i Teopii Oyma J[.B. Bo6posa [33, c. 2]. dana Teopis, kpim
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kBamigikamii kateropii BHHA, BH3HAYA€ TAKOX OCOOJMBOCTI (YHKIIOHATBHOI
CIIPSIMOBAHOCTI ITUBIJIbHOT BiANIOB1aIbHOCTI 0€3 BUHH.

JIOLiNbHO 3a3HAYUTH, IO JJIsI HABEJACHUX Teopiil Oylia XapaKTepHOIO iXHs
CIIPSIMOBAHICTh HAa BCTAHOBJICHHS IMyOJIYHO-TIPABOBOTO TOPSAKY B IHBILIBHUX
NpaBOBIJHOCHHAX. Y  3BSA3KY 3 IUM  TOHSTTS  IMBUIBHO-IIPABOBOT
BIIMOBIAIBHOCTI 0€3 BWHU OPTaHIYHO PO3TIISAAANOCS B CHCTEMi 3aco0iB
[IUBLIBHO-TIPABOBOi BIAMOBIAIBLHOCTI AK (OpMHU JI€pKaBHOTO MPUMYCY Ha
cy0'exTa IpaBONOPYIIEHHS, 1110 OJePKaio BTUICHHS MEPEeBaXHO B IMIIEPATHUBHO -
HOPMAaTUBHOMY PETyJIFOBaHHI AaHO1 cepu CYCIIIBbHUX BiTHOCUH. Pa3om i3 Tum,
HE CHiJ BIAKUAATH MyOJlluHE 3HAYEHHS MpaBa s 3a0e3MedYeHHs 3arajibHOro
NPABOINOPAAKY Ta MNPaBOMOPSAAKY Yy cdepl LUUBIIBHUX NPaBOBIAHOCHH, IO €
aKTYaJIbHUM JIJIs1 OY/Ib-SIKOi CHCTEMH TIpaBa i iCTOPUIHUX YMOB.

Po3poOuuk meopii «0deox niocmasy K. K. fliukoB, cnupatounch Ha
MOJIOKEHHS 3aKOHY Ta MIMPOKE PO3MOBCIOKCHHS BHUMAIAKIB 3aNOMISTHHS KON
JOKepeJaMHu  TIJABUIIEHOI HeOe3NmeKd, CTOCOBHO SKHX 1 BCTaHOBJIEHA
BIAMOBIJANBHICT, HE3aJIEXKHO BlJ BHHH, 3a3HayaB, IO BIAINOBIIaIbHICTE
MOKJIMBA SIK 32 BUHY, Tak 1 0e3 BuUHHU. I[i 0OMIBI yMOBHU BIJNOBIIAJIBHOCTI
BigoOpakeHi B 3ak0oHI. TOMy HeMae HiSIKHMX IiJCTaB CTBEP/KYBATH, 110 BUHA SIK
OJlHa 3 IIUX YMOB — TOJIOBHA, BU3HAyalibHA, BUXI1JIHA B MOPIBHSHHI 3 1HIIUMHU
[312, c. 170].

Jlemno mo-iHIomMy, Xxo4a MOJIISI0YN JYMKY TIpO Te, 10 «0e3 BUHU HEMae
BIINOBIIAJIBHOCT1», BUPIIIy€e NUTAHHSA MOpPO MIACTaBU LMBUILHO-NPABOBOI, B
TOMY 4YHCI JeliKTHOI, BiamoBimambHOcTi [ .K. MarBeeB. BBakarouu, mo B
LIMBIJHOMY IpaBl ICHy€ HE JIMIlIE€ BUHHA Ta HEBMHHA, a M «HEWKIAIMBa» Ta
«Oe3npUYrMHHA» BIAMOBIAAIBHICTD, 4 TAKOX BIAMOBIAAIBHICTh «3a BIJICYTHOCTI
MPOTUIIPABHOCTI», BIH BHCYBa€ CBOIO KOHICHIIO — mMeopilo GUHU mMda
cneyianvHux OpuoudHUX akmie (meopia «8uHu ma 3axkoHy»). Sk 1
NpUXUIBHUKA Teopli BuHM Ta pusuky, [.K. MaTBeeB BBaxkae, 110
BIIMIOBIIAJIBHICTh BUHUKAE 3aBXIW SK PE3yJbTaT NPABOMOPYIICHHS —

NPOTUIIPABHOTO BUHHOIO 3aMoAisiHHS KOAU. CTOCOBHO 1HIIMX MEPENIuYeHUX Y
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3aKOHI BITHOCHH TIO BIJIIKOJYBAaHHIO IIKOJH, SIKi 3aKOHOJIaBEIlh BU3HAUYAE SIK
BiNIOBIAJbHICTG, MPaBUJIbHIIIEC OYyJI0O O TOBOPUTH HE IPO BIANOBIIAIBHICTH, a
npo OO0OB’S30K BINNIKOAYBATH MIKOAY YW cruiatutd mrpad [139, c. 7] .
OckinbKy, SIK 3a3Ha4ya€e aBTOp, HEOOXiAHO OpaTh OO0 yBaru NPUIHATY B
3aKOHOJaBCTB1 Ta CYJ0BO-apOITpaKHIM MPAKTUIll TPAAULIHHY TEPMiIHOJIOT1IO, TO
nOTpiOHO BH3HATH, 110 MPH HEMOBHOIIHHOCTI CKJaAy MPaBOMOPYIICHHS Tak
3BaHa «BIJMOBIIAILHICTY) BUHUKAE HE 13 MPABOIMOPYIIEHHS, a 13 CHeliaJbHUX
IOpUanYHUX (GakTiB, IpsAMo nepeadadenux 3akonom [140, c. 30] .

Cxoxoi mo3umii AOTpUMYBaluCAd NPUXUIBHUKKA TeOpii BHUHU Ta
06’extuBHOTO pH3HKY (0O.0. KpacaBuukoB, M.C. Manein, O.E. Jleiict), ski
BBaXKaj, 110 BIIHOCHUHU 3 BIJIIKOAYBAHHS IIKOJAM, 3alOAISHOI B pe3yJbTaTl
BUMAJKOBUX, HEBHHHUX il MPaBOMOPYIIHHWKA, XO0Y 3a CBOEI 30BHINIHLOIO
dbopMOIO 1 HaraaymTh BIJHOCHHHM BIJMOBIJAIBHOCTI, MNPOTE, BUKIIOYAIOTh
MOKJIUBICTh KBamdiikamii iX Kk BiamoBiganbHOCTI. [Ipu moknaaeHH1 000B’SI3KY
BIIMIKOAYBAaTU 30UTKHM ©O€3 BHUHM 3aKOHOJABEIlb, HAroJIOMIYIOTh BOHH,
BHUKOPHUCTOBYE JIMIIIE «MOJICIb BIAMOBiAadbHOCTI». | Hemae HISKMX mMiacTaB 1
HEOOX1THOCTI HAIMOBHIOBATH II0 MOJEIb YYXHUM il 3MICTOM 1 BKJIIOYATH 0
HNOHATTS BiamosigansHoCTi [136, c. 27; 127, ¢. 131 — 133]. Jlns oOrpyHTYyBaHHs
MOKJIAJICHHS Ha TMPaBOMOPYIIHHKA OO0OB’A3Ky BIAIIKOAYBAaTH HEBHHHO
3aMoMisiHy IIKOAY Yy BUINAAKaX, 3a3HAUYCHUX Yy 3aKOHI, 111 aBTOpHU
BUKOPUCTOBYIOTh MOHSTTS PU3UKY
[ 121, c. 145 Ta mani; 136, c. 27; 135, c. 28; 175, ¢. 77 Ta pai].

[IpencraBuuku meopii 6unu ma cy6 ’ekmusnozo pusuxy (B.A. Olrensixr,
C.I. bpartyce Ta 1H.) BUXOAMJIM 3 TOTO, IO BIACYTHICTb BUHHM NPU BUHUKHEHHI
BI/IMOBIJAILHOCTI HE O3HAya€ BiJICYTHOCTI B3araji SIKOro-HeOyab Cy0’€KTHUBHOTO
YUHHUKA K YMOBHU ITUBUIBHO-TIPABOBOI BIAMOBINANBHOCTI. TakuM Cy0’€KTUBHUM
YUHHUKOM € PHU3UK MPAaBONOPYIIHUKA. PU3MK — 1€ Takuil cyO’€KTUBHMI CTaH
0Cco0M, KOJIM BOHA YCBIJJOMJICHO JOMYCKA€ 3 OLIBIIOK YM MEHIIOK WMOBIPHICTIO
MOJKJIMBICTh 3aIllOAISIHHS IIKOAM Y MallOyTHROMY, IPU LIbOMY, 0cO0a He MOBHHHA

nepeadayaTd HEMUHYYICTh IXHBOTO 3ano/isHHs. CB1IOME JOMYIIEHHS MIKITUBUX
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HACHiJKiB, Ha AyMKY B.A. Oiirensixrta, HaOJIMKa€e pU3HUK A0 BUHU. Y 3B’SI3KY 3 UM
BiH BHJUISE KAaTETOPil0 «BHHHOT'O PHU3UKY», SIKMM 00’€IHy€ MPOTUIIPABHICTH 1
NICUXIYHE CTaBJICHHA Cy0'€KTa 10 HETaTUBHUX HACIIJKIB, HEMUHYYICTh SIKHX HE
MOBUHHA 1 HE MOXKe OyTH TrepedoadeHa.

Ha cnipuicts Takoro miaxoay Bkazye O.B. [ImMutpieBa, amxe pusuk, Ha ii
TYMKY, HE MOXKe OyTH Cy0’ €KTHBHOIO YMOBOIO BiIMOBIIadbHOCTI, MOJIOHO BHHH.
Buna 1 pusuk pi3Hi 3a cBo€ro mpupoaorw. CyTHICTP BUHHU — BUIBHUN BHOIp
Cy0’€KTOM HETaTMBHOI'O BapiaHTa IMOBEIIHKH, PU3UK € CKOpiIIe HEOOXITHICTIO.
Pu3uk cBiAUMTH JMIIE TPO YCBIIOMJICHHH BHUOIp pOAY IiSIBHOCTI, a He
XapaKTepU3ye CTaBJICHHS 0COOH JI0 CBOIX MPOTHIIPABHUX il [72, €. 58 — 59].

Pazom i3 MM, yMOBH pU3HKY OYyJM MPEAMETOM YBaru psay BUCHUX IOJO
OOTpYyHTYBaHHSI BIAMOBIIAIBLHOCTI 0€3 BUHM B KOHTEKCTI JISIJILHOCTI, TTOB’SI3aHOIO
3 MiABUIIEHOIO HEOE3MEKOIO.

Teopito éunu ma pusuxy IepIIIMHA HaMaraiucs oorpyHTyBatu A. ['ycakoB
ta [. II. Jli66a. 3akon, 3a3HauaB A. ['ycakoB, MOTHBYE€ BHHSITKOBY
BIIIOBIAANBHICTE 3aJ13HUIL THM, IO «IISVIBHICTD IX MOB’g3aHa 3 MiABUIIECHOIO
HeOe3MeKor0. 3BICHO, HE MOXKHA CTBEpKYBaTH, L0 B HABEIEHUX CJIOBaX
MICTUTBCS €eXPressis verbis (koM 3po3yMiJlo — aBT.) IIOCHJIAHHS Ha
npodeciiiHuii pU3MK; HE MIAJArae, MpoTe, CYMHIBY, L0 J€ € JKEpeso
M1ABUIIECHOT HeOE3MEeKH, TaM ITOBUHEH 1ICHYBATH 1 TOW PU3HUK, SKUH Ha3UBAETHCS
npodeciitaumy» [129, c. 4].

Yuenr 1 mochimoBHuk A. I'ycakoma I. Jli66a cTBepmxyBaB: «Jlurie
MOHATTS «TIPOQECIHUN PUBUK» CIPOMOKHE OOTPYHTYBATH BIAMOBIIAIBHICTh
3QII3HUYHOTO MIAIPUEMCTBA SIK JOTOBIPHY..., TaK 1 M03a10roBipHy... [lo cyTi,
3aKOH BUXOJIUTH MPU BU3HAUCHHI M03aJ0TOBIPHOI BiJMOBIIAJIBHOCTI 3aJII3HUIII
3a «mpoQeCciiHUN NENKT» 13 MOHATTA «MIpodeciiiHui pU3UK» dYepe3 Te, IO
M1JICTABOIO BIJIMOBIIAIBLHOCTI € TiJABUIEHA HeOe3NeKka, CTBOpPEHa MisIbHICTIO
samizaui» [129, c. 33].

VY cBOIO depry, po3BUTOK Teopii pu3uKy (00’€KTUBHOTO, MPOdECcCiifHOTO)

CIIOHYKaB JI0 TEOPETUYHHUX JOCIIIKEHb OOIPYHTYBaHHS aJ€KBaTHUX 3aco0iB
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MPaBOOXOPOHU, TIOB’S3aHUX 3 PHU3UKOM 3amlOJISIHHS IIKOAW JPKepeIaMu
MMIBUIIIEHHOI HEOE3IEKH.

3a meopicto 3axonHo20 cmpaxysanus 000B’S30K BIIIIKOMYBATH 3aMOIiSHY
IIKOJly HE BHU3HAETHCA MIPOIO BIJIMOBIAAIBHOCTI, a aHAJIOTOM OOOB’SI3KY
JIEpP’KaBHOTO OpraHy CTpaxyBaHHS 3 BUIUIATH CTPaxOBOTO BIIIKOAYBaHHS y pasl
HACTaHHS CTPaxoBOro BHIMANKy. Taky Touky 3o0py BucioBuB O.0. KpacaBumkos
[121]. locuTh pO3riasHYTH MiACTaBX BHHUKHEHHS BiIMOBIAAIBLHOCTI 1 CTPaXOBOIO
BUMAJIKY. SIKIIO JJi1 BUHUKHEHHSI 000B 3Ky BIJIIIKOYBaTH 30UTKU YW BUILIATUTH
HEYCTOMKY HEOOXiHa HAasBHICTh MPABOMOPYLICHHS, MPUYOMY IiJCTABOIO JJIs
3BIJIBHGHHS BIJl BIJMOBIAAIBHOCTI € Jisl HENMEepeOOpHOi CHJIM, TO IMiJICTaBOIO
BUIIATH CTPAXOBKH € HACTAHHS CTPAXOBOTO BUMAIKY, SIKUM MOYKE BHUCTYHATH 1
HenepeOopHa cuia. Pi3HI Takox cy0’€KkTH, 3000B’s13aH1 BIAUIKOIYBAaTU IIKOIY B
NEepIIOMY Ta IPYroMy BHUMAIKaX.

Y 1pOMy KOHTEKCTI CIIJl 3a3HAYUTH, 110 PO3BUTOK 1HCTUTYTY
BIJIMOBIJIAJILHOCTI 0€3 BMHM OOYMOBHMB IIUPOKE 3aCTOCYBaHHS CTpaxyBaHHS
HaWOLIBIIIOT BIAMOBIAANBHOCTI, CIPSMOBAHE MEPEIyCIM Ha CTBOPEHHS 3acaja s
MaifHOBOI KOMIIEHcaIlli 0co0l, fKka 3a3Haja IIKOJAU BHACIIJIOK MPaBOMOPYIICHHS.
Tomy, na gaymxy M.I. Kynarina, wMexaHi3M CTpaxyBaHHS IIMBUIBHOI
BIIMOBIJAIBHOCTI BHU3HAIOTh OLIBII JOIIJIBHUM, aHDK 1HCTUTYT O€3BHUHHOI
BiamoBimansHOCTI [125,

c. 282].

Teopist 3aKOHHOTO CTpaxyBaHHsI, HA HAII MOTJIA, € BIIOOpaKEHHSAM JUHAMIKH
HAyKOBOI1 JYMKH IMpO T€, IO IUBUIbHA BIAMOBIIAIBHICTH 0€3 BUHU € CAHKIIIEIO,
OJTHAK TEePEHECEHHs MO3UTHBHOTO MPABOOXOPOHHOTO OOOB’SI3KY 3 JCIHIKTY IIOJI0
BIJIITKOYBaHHS 3a IOTOBOPOM CTPaxXyBaHHS Ha TPETIO 0CO0Yy TPaHCPOPMYETHCS B
HOBUW OCHOBHHI OOOB’S30K CTpaxoBWKa. HaBemeHe mae miacTaBU BUCIOBUTH
JIYMKY, IO JAETIKTHUN TpPaBOOXOPOHHUI OOOB’S30K OE3BMHHOTO 3alofiloBaya
IIKOAM CJIJT PO3MJISIaTh SIK OCHOBHUM, MO 3 aOCOJIOTHOTO HETaTUBHOTO 3a
00’€KTUBHUX OOCTaBUH TpaHCHOPMY€ETbCSI B CyO €KTUBHMA TIO3UTHUBHUI, HE

3MIHIOIOUH TIPHU IbOMY CBOT'O CEHCY SIK MPABOOXOPOHHOTO.
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Cnin 3a3Ha4nTH, O10 714 OUTBIIOCTI 3 HABEJAEHUX Teopiil Oyja XapakTepHa
CIPSIMOBAHICTh HAa BCTAHOBJICHHS IMYOJIYHO-NPABOBOTO MOPSAKY B LHUBLIBHHUX
MpaBOBIMHOCHHAX. Y 3B'A3Ky 3 MMM TOHATTS  I[HUBUIBHO-TIPABOBOT
BIIMOBIAIBHOCTI 0€3 BWHW OPTaHIYHO pO3TIISAAANOCS B CHCTEMi 3aco0iB
[UBLIBHO-TIPABOBOi BIAMOBIAAIBLHOCTI AK (POpMHU JIE€pKaBHOTO MPUMYCY Ha
cy0'exTa IpaBOMOPYIICHHS, 110 OJCP Ko BTUICHHS MEPEBAXHO B IMIIEPATHBHO -
HOPMAaTHBHOMY PETYJIIOBaHHI JaHOi cpepu CyCniIbHUX BITHOCUH. Pa3oM 13 Tum,
HE BapTO BIAKUJATHU MyOJiYHE 3HAUYEHHS IpaBa JJisi 3a0e3ledeHHs 3arajbHOro
IpaBOMOPSIIKY Ta MPaBOMOPSAKY y cdepi HUBUIBHMX MPaBOBIAHOCHH, IO €
aKTyaJIbHUM JIJ1s1 Oy/Ib-SIKOi CUCTEMHU MpaBa il ICTOPUIHUX YMOB.

HaBenenuii orisig  HAyKOBUX — KOHIIEMIINW-TEOpPIA HE MPETEHAYE Ha
BUYEPITHICTh, OJIHAK JIa€ MiJCTABHU 3alPOIIOHYBATH iX aBTOPCHKY Kiacu(ikalliio 3a
OCHOBHMMHM IMHUTAHHSMH, IO MOTPeOyBadu TEOPETUYHOIO PO3B’SI3aHHS B paMKax
3arajbHOI TeOopli HUBLUILHO-TIPABOBOI BIAMOBIAAIILHOCTI O€3 BUHU:

— meopii  (YHKYIOHAIbHO2O 00TPYHMYBAHHS YUBITLHO-NPABOBOT
gionogioanvHocmi 6e3 uHu: TEOPIS JIBOXACIIEKTHOI IPABOBOI BiIMOBIIAIBHOCTI
(1.B. boopoBa, II.€. Henbaiino, @ M.C. CtporoBuu); Teopis oOpraHi3auiiHo-
TexHiyHoi mpeBeHuii (B. Bapkaino); Teopis CTUMYJIIOBaHHS YW BUHYBATOTO
Hayaja 3 BHUHATKOM (Te€opis BUHU 3 BHUHATKOM ab0 Teopis CTUMYJIOBaHHS)
(M.M. Arapkos, b.C. Autumonos, /[.B. bo6posa, B.I. CepebpoBchkuii);

—  meopii w000 PO3YMIHHA  GUHU Y  CKIAOl  YUBLIbHO-NPABOBOL
sionogioanvnocmi 6e3 eunu. Teopis «aBox miactaB» (K.K. SiukoB); Tteopis
CTUMYJIIOBAaHHS YU BUHYBATOT'O Hayajia 3 BUHSITKOM (Te€Opis BUHH 3 BUHSITKOM a0o0
TEeOpis CTUMYJIIOBAHHA); TEOpIs BUHU Ta CHEUIAIbHUX HOPUAUYHUX (DAKTIB
(Teopis «BuHU Ta 3akoHy») (I'.K. MaTBeeB); Teopiss BUHU Ta CyO €KTHBHOIO
pusuky (B.A. Oiirensixt, C.I. bpatycs); Teopis BUHH Ta 00’ €EKTUBHOTO PU3UKY
(0.0. KpacaBuukoB, M.C. Marein, O.E. JleiicTt);

— meopii NpUYUHHO20 36’A3KY. Teopis HEOOXITHOTO 1 BHMAIKOBOTO

npuunnHoro 3B’s3ky (b.C. AntumonoB, II.JI. Kaminceka, JILA. JlyHm,
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I''K. MatBeeB, E.A. ®neiimun); teopis HEOOXigHOI yMOBH (200 pPIBHOIIHHHX
ymoB) (T. T'o66c¢,
M. Bypi);

— meopii 00’ eEKMUBHUX YMOB8 YUBLIbHO-NPABOBOI 8I0N0GIOATLHOCMI Oe3 GUHUL:
Teopis MoxiauBoro i giicHoro 3amonisiHHs mkoau (O.C. lodde); HeoOxiaHOI
ymoBu (a6o piBHominHUX yMOB) (T.I[006c, M. Bypi); Teopis aaeKBaTHOTO
3amojisiHHs;, Teopis BUHU Ta 00 ektuBHOro pusuky (0O.0O. KpacaBuukos,
M.C. Manein, O.E. Jlefict); Teopis Bunu Ta pusuky (A. ['ycakos, . JIi66a); Teopis
3akoHHOTrO cTpaxyBaHHs (O.0. KpacaBunkoB).

Boanodac HaBefeHUi aHali3 Jla€ JOCTATHHO MOBHE YSBIICHHS MPO PO3BUTOK
[UBUTICTUYHOI MPaBOBOI JYMKH Ta OCOOJIMBOCTI (hOpMyBaHs TeOpii HUBUILHO-

MPaBOBOI BIJAMOBIIATLHOCTI 0€3 BUHH.

1.3. IIpaBoBa CyTHiCTh IIUBIJILHOI-MPABOBOI BiNOBIIAJBLHOCTI 0€3 BUHH

B ropuauuniil mitepatypi LUMBUIbHA BIAMNOBIAANIBHICTH PO3IIISIIAETHCSA B 1l
31CTaBJICHHI 31 CIIOCOOAMHU 3aXHUCTY IMBUIBHUX TTpaB a00 0e3mocepeIHbO B IXHBOMY
KOHTEKCT1 $IK TapaHTis iX MpaBOBOro 3a0e3neyeHHs. JlOCHiIHMKM 3a3BUYai
HAroJIONMIYIOTh TaKOX Ha OPTaHIYHOCTI 3B'SI3KY IMBUIBHOI BIAMOBIIATBLHOCTI 3
MOHATTSAM CaHKIl, SIKy HaiyacTilie po3MIsIarTh a0o K peami3allilo CaHKIT
paBOBOI HOPMH, ab0 sSK Oe3mocepe/Hii NPaBOBUM HACHIIOK LMBIIBHOTO
npaBonopyiieHHs [ 56, ¢. 428 —429; 39, ¢. 22 — 23].

BBaxkaemo, 110 111 BU3HAYEHHSI MPABOBOi CYTHOCTI KaTeropii «IIMBUIBHO-
MpaBoOBa BIAMOBIIAIBHICTE 0€3 BUHMWY» CJiJl HacaMmIiepe] BUXOAUTH 3 IOPUIAYHOT
JIOTIKM CHIBBIAHOIIEHHS TaKWUX TMPABOBUX KOHCTPYKIIH, SK: 3ac00M Ta criocoOu
3aXMCTy UMBUIBHMX TIpaB, CaHKIi B LMBUIBHOMY MpaBi (UMBUIBHO-NPABOBI
CaHKI[i) Ta MMWBUIbHA BIANOBINAILHICTh, BHOKPEMHUBIIM T€ OCOOJIMBE, IO

11eHTU(IKYE 11 K KaTeropiajabHe SBUIIIE.
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HayxoB1isimMu 3 11bOTO MPUBOAY BHCIOBIIOIOTHCS P13HI MIAXOH, aHAI3 SIKUX
A€  MOJKJIMBICTh OLIHUTH TJIUOMHY TEOPETHYHOIO OCMUCIEHHS CYTHOCTI
KOHCTPYKIIii IMBUTLHO-TIPABOBOI BiMOBIATLHOCTI 3arajioM Ta BiATOBITAJIBHOCTI
0€e3 BUHU K i1 CKJIaJI0BOI.

Kpizp mpusmy gepskaBaoro npumycy C. M. bpatych po3risigaB 1opugudHy
BIJIMOBIIAJIBHICTD K «TOW caMU O0OB'S30K, ajie¢ MPUMYCOBO BUKOHYBaHUH, SKITIO
oco0a (TpoMaJITHUH Yd OpraHi3allis), Ha sAKid e 000B'SI30K JIGKUTh, HE BUKOHYE
fioro noopoBibHO» [ 39, C. 6]. CynepewmBiCTh I[LOTO MOTJISTY BHSBIIIETHCS BXKE
y TOMY, IO 3 HAaBEJIEHOTO 3arajJioM MaB OW BHIUIMBATH BHCHOBOK ITPO BiJICYTHICTH
JKOAHOT TOTpeOM y C€aMOCTIMHOMY BHM3HAUCHHI IMBIIBLHOI BIANOBIIAIBHOCTI,
OCKUIbKM 3T1IHO 3 TaKOI IMPAaBOBOIO TMO3UIEI0 MICHE BIAMOBIIAIBHOCTI Mae
NOCIIaTH JIep>KaBHUM IPUMYC K TaKUU.

Ha nymky C.C.AnekceeBa, caHKIIisl SIK MPAaBOBUU 3axXijJ XapaKTepHU3ye BCIO
cucteMy 3aco0iB mpaBoBoro mnpumycy  [10, c¢. 378]. Cxoxoro morismy
nonepxyerbes €. 0. CyxaHOB, Ha JYMKY SIKOTO, IOpUJIMYHA BiJIMOBIIAIBHICTD
CTaHOBUTH OFHY 3 (HOPM JEp>KaBHO-IIPUMYCOBOT'O BIUIMBY Ha MOPYIIHUKIB HOPM
MpaBa, siKa MOJSrae y 3aCTOCYBaHHI JI0 HUX MepeadayeHuX 3aKOHOM CAHKIIN —
3aX0/I1B BIMOBIJAIBHOCTI, IO COPUYUHIOIOTH IS MPABOMOPYIIHHUKIB JTOJATKOBI
HECHPUATIUBI Haciaku [56,

C. 429]. Tox, SIKIIO IMBUILHO-TIPABOBY BIAMOBIAAIBHICTh PO3IJISIATH B CEHCI
MPUMYCOBHX 3aC001B JEp>KaBH, SIKUMU 3a0€3MEUYy€EThCS 3aXUCT IUBUIBHHUX TIPaB,
CaHKII1s mocTae (opMoro peasizallii J1epKaBHOTO MPUMYCY.

HepospuBHicTh B3a€MO3B'SI3Ky NHMBUIBHOI BIAMOBIAAIBHOCTI, CaHKINI 1
nepxkaBHoro npumycy obcrorwe O. E. Jleiict, Ha AyMKy SIKOro, CaHKIIS €
CIOCOOOM 3IIMCHEHHS JIEPXKABHOTO MPUMYCY, CIPSIMOBAHOIO HAa BHUKOHAHHS
3000B'13aHOI0  0COOO0I0 TPHUTAMAHHOI IOPUANYHOMY OOOB'S3KYy BHMOTH IOJIO
JTOTPUMAaHHS HalexHOi moBemiHku [127, €. 23]. 3 HaBeJACHMM TBEPHKCHHSIM
MOKHa Oys10 O OTOAUTHCS, IKOH: a) BOHO CTOCYBAJIOCS JIUIIE THX CAHKIIIH, 10 €
3ax0JaMH  BIAMOBIJAIBHOCTI; 0) 3 KOHTEKCTY BHUILIMBAJIO OOTOBOPEHHS CaMoi

TUIBKM  3a0e3nevyyBalIbHOI  (IPEBEHTUBHOI, 3amoODKHOI) (QYHKIIT IUBUIBHOI
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BIJIMOBIAANIBHOCTI; B) OyJIO BIIKHHYTO 3aliBy KaTETOPUYHICTh LIOJO JEP>KABHOTO
npumycy (KOTpUM y UMBUIBHMX IMPABOOXOPOHHUX IPABOBITHOCUHAX Yy JESIKUX
BUMAJKaX MPUCYTHIN JIWIIE y MOTEHIIHHOMY CTaH1, HAllPUKIIA/, 32 10OPOBIIHLHOTO
BIJIIIKOTyBaHHS 30MTKIB 200 BIJICYTHOCTI Y MOCTPaXX1ajJoro OaskaHHS 3BEPTATUCS
32 CYJOBUM 3aXHCTOM 4YHM JO OpraHiB JEep>KaBHOiI BHKOHABYOi CIIY>KOU 3
BUKOHABYHMM JIOKYMEHTOM).

Tox, cnpobu oxapakTepusyBaTH MPUMYC SIK BU3HAYAJIbHY 1 HEOJAMIHHY
O3HaKy BIAMOBIJAIBLHOCTI CIa0YIOTh Ha OJHOCTOPOHHICTh TIJIXO.Y. Woro
OPUXWIBHUKH  BHIUISIOTH  SIKICH  OKpPEMl  XapaKTepUCTHKH  IOPUIUYHOL
BIIMOBIAABHOCTI, KOTP1 HE MOXYTh OyTH CaMOJOCTAaTHIMH 3 TOTJIAIY peaizarii
JBOETMHOTO 3aBAaHHS, 110 HOTO Ma€ BUPIIIMTH 3aKOHOABEIh i YaC CTBOPEHHS
KOHCTPYKTUBHUX €JIEMEHTIB IHCTUTYTIB BIANOBIAAIBHOCTI y OyAb-sKId Taiy3i
npaBa. [lepenyciM HaeThCs PO MOHOBJICHHS MOPYIICHUX MPABOBIAHOCHUH, IO 3
MO3UIIIN 3aXUCTy CyO'€KTUBHUX IMBUILHUX IpaB O3HA4ya€e Take coO1 BIAHOBJICHHS
MOPYIICHOTO TIpaBa y4YaCHHMKA IMBUIBHUX MPABOBIIHOCUH — Y PO3yMIHHI
3a0€e3MeUeHHs 32 PaxXyHOK Cy0'ekTa BIAMOBIJATBHOCTI MaTepiabHUX TEPEIyMOB
JUIsl YCYHEHHSI 3 MailHOBOi cepu a00 3 NMPUBATHOTO JKUTTA MOTEPIIOi ocoOu
HEraTUBHUX HACIAKIB MOPYIICHHS ii Cy0'€eKTMBHUX HUBUIBHMX mpaB. [lopsa i3
MM HE MOKHa 3a0yBaTH MpO MPaBOBUM 3acid, Yepe3 3acTOCYBaHHS SKOTO
3a3HayeHa MeTra Mae Oyt jgocsrayTta.Takum 3acobom y cdepi IeTIKTHHX
MPaBOBIIHOCHH MOXXE€ OYTH TUIBKM BIATOBIIHE MaWHOBE OOTSHKEHHS IS
3amojiiroBavya IMIKOAM (KOMIIEHCAIlisl), [0 pPeaTi3yeTbCsl IMUISIXOM BYMHEHHS
BIIMOBIHUX TMO3UTUBHHUX il SK OCHOBHOI'O IPAaBOOXOPOHHOTO OOOB’S3KY II0JI0
BIJIHOBJICHHS I[IMBUIBHMX TIpaB Ta TMPHUBEACHHS J10 HOPMHU IMBUILHOTO
MPaBOBITHOILICHHS.

Posrnsgaroun B3a€MO3B'SI30K KaTEropiil «OpUANYHA BIAMOBIAAIBHICTEY Ta
«CaHKIIIS» Yepe3 CIIBBIIHOIICHHS creriaibHoro 1 3araigsHoro, B. I. Kodwman
BBa)XaB, M0 JAJIEKO HE KOXKHA TMPaBOBA CAHKIIIS MOXXE PO3TIIAIATUCS SK 3axXif
BignoBimaneHocTi [117, €. 4]. Amanoriuno [0 po3B's3aHHS Ifi€l TpoOIeMu

nigxoauB O. A. JIykbsiHIIEB, BKa3yIOUH Ha Te€, III0 HEMA€E TaKOIro 3aX0Ay IIUBLIHHO-
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IIPaBOBOI BIAMOBIAANBHOCTI, IO HE OyB OM CAHKIIEIO, XO4a CAHKIIIS MOPIBHSIHO 3
BIJIIOBITAJILHICTIO € MIUPIIKM (3a 00csrom) mousaTTsM [132, ¢. 9] .

Ha aymky iHmMmMX y4deHWX, Oyab-sSIKWHA 3aXiJl IOPUIUIHOI BiIMOBIIAIBLHOCTI
HacaMmIiepes] € nmpaBoBoio caHkiliero. Tak, K. A. ®dnedimuie BBaxkasia, 1Mo KOKHE
3aCTOCYBaHHS CaHKIIi 3a MOPYLIEHHS OOOB'SI3KYy, KU BUIUIMBA€E 3 IPABOBOI
HOPMH, BJIACHE 1 € FOPHIUIHOIO BIIMOBINAIBHICTIO MMpaBonopymHuka [ 285, ¢. 35].
Opnak, 3a TaKOro TIIyMa4y€HHS 3aXOJIM HETaTUBHOTO BIUIMBY HAa OOp)KHUKA MOIPH
BIIMIHHICTh iX 3MICTY IIOCTalOTh SIK OJHOIOPSAKOBI SIBMINA, IO HE JO3BOJISE
HAJIHO BIAMEXYBAaTH BIAMOBINAIBHICTD BiJl PEIITH IUBUIBHO-TTPABOBUX CAHKITIM.
BHacmigok 1npOro BHHHKAE HeOe3leKa TOro, IO MiJ IIOHATTA IUBUILHOI
BI/IMOBIJAILHOCTI aBTOMATUYHO MiANaJaTUMYTh BCl nependayeHi 3aKOHOM 3aco0u
3aXMCTy MOPYIIEHOTO ITMBIILHOTO TIpaBa, ITJICTABOIO IS 3aCTOCYBAHHS SKHX
3aKOH BU3Ha4a€ (PakT MPOTUIPABHOTO MOPYIICHHS IIUBUILHOTO MPaBa — MPUYOMY
HE TUIBKM Ti, 0 MalTh BHUPAKEHUA MaWHOBUU XapakTep 1 rapaHTOBaH1
MOKJIMBOCTSIMHM 3aCTOCYBaHHSI JIEP>)KaBHOTO MPUMYCY, a W HaBiTh Ti, IO HE
nepeadavyaroTh KOAHUX MaTeplaJbHUX BTpaT 3 OOKYy 3000B's3aHOT 0coOM abo K
MOYTbh OyTH peaizoBaHl BIACHUMHU JIsIMHU CyO'€KTa MpaBa BUMOTU 0€3 3BEPHEHHS
JI0 CyAy YH IHIIOTO OPTaHy, YIOBHOBA)XEHOTO 3/IIMCHIOBATH 3aXHUCT IUBLIBHHUX
npaB Ta iHTepeciB. ToMy MOKHa MOTOJUTUCA 3 aBTOPaMHU, SIKI BBAXKAIOTh, L0 Y
BU3HAUCHHI ITMBUIHLHO-TIPABOBOI BIAMOBIAAIBHOCTI SK CaHKII abo peamizalrii
CaHKIIi yBara 3arocTprO€ThbCsl Ha «30BHIIIHIA CTOPOHI» MHUTAHHS, TOJl K «Ma€
OyTH TOKa3aHa 1 CyTh BIAMOBIIAIBLHOCTI, 1 OCOOJMBOCTI peaizallii CaHKiii. AJKe
JIO 3aX0/I1B BIIMOBIJAIFHOCTI MalOTh OYTH BITHECEHI HE BC1 CAHKIIII, a TUTBKH JICSKI
3 HHX, III0 BiAMOBIAal0Th eBHUM BumMoramy» [ 290, c. 200] .

YTBEpPKEHHIO TIOTJISAY Ha BIAMOBIIAJIBHICTh SIK Ha CaHKIIIIO, OYEBHJIHO,
CIPHSUIO TIONIUPEHHS Ta CHPUUHATTS BIJOMOI TEOPETUYHOI KOHIEMIIi 00
TPUWICHHOI CTPYKTypH TMpaBoBoi HopMu. CTpyKkTypa HOpMH TIpaBa — II¢
00’€KTUBHO 3yMOBJIEHA TMOTpe0aMu TMPABOBOTO PETYIIOBAHHS 11 BHYTPIIIHS
oprasizaiisi, s’ika BUPAXAE€ThCS B 1i MOJAUII Ha CKIIAJOBI €JIEMEHTH (IUCIIO3HUIIIIO,

rimote3y Ta caskmio) [309, c. 189]. BuyrtpimHsa moOymoBa NmpaBOBOT HOPMH
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IPYHTY€ETHCS HA TAKOMY TPaJULIHHOMY 3B'SI3KY ii CKJIaJJOBHX, 32 IKOT'O MOPYILIEHHS
MPaBOBUX TMPUIKCIB, BUKIAJEHUX Yy JUCIO3UINI «i/€aIbHO» MPaBOBOi HOPMH,
JeTepMiHYe€ 11 CaHKIIiI0, TOOTO HACTaHHA MepeadauyeHNX HEI0 MPaBOBUX HACIIIKIB.
ToMmy B cuctemi KOOpAMHAT 3arajbHOi OYJOBHM HOPMH MpaBa Ui HOPUTUIHOT
BI/IMOBIATBHOCTI MOXe OyTH BiJIBEJICHO BHHATKOBO T€ MICIlE, SIKE B il CTPYKTYp1
nocijae cankiis. Takuil HOpMaTUBHUIMA MiX11 X04a i HE Ja€ 3arajbHOTO YSBICHHS
PO CYTHICTh CaMOT'0 MOHSTTS BIJAMOBIAAIBHOCTI, MIPOTE KOPECIIOHYE 3 JIOTIKOIO
o0yI0BH MEXaH13MiB IPABOBOTO PETYIIOBAHHS.

CrnymHicTh BpaxyBaHHS PI3HHUX IMIJIXOJIB IMOJ0 BHU3HAYECHHS CYTHOCTI
[UBITHLHO-TIPABOBOT  BIAMOBIMAIBLHOCTI  MIATBEPKYETbCS W BIAMOBILIHUMU
HAyKOBUMHU TMO3UILISIMU. AJKE cepel MOUIMPEHHX 3HA4€Hb TEpMiHA «CAHKIISD)
Hacamrepe] BUAUIAIOTH IBa: a) 3aX0H, 110 3aCTOCOBYIOTHCS 710 MPABOMOPYITHUKA
1 CIPUYMHIOIOTH ISl HHOTO TIEBH1 HECTIPUSATIIMBI HACTIAKHU; 0) CTPYKTYpHY YaCTUHY
3araJibHO1 HOPMH TpaBa, 110 BKa3y€ HAa MOXKJIMBI 3aXOAH BIUIMBY Ha MOPYIIHUKA
el Hopmu [37, ¢. 541] .

[IpyyoMy  HISKUX  ICTOTHHX  CYNEpPEYHOCTEH MK  O3HAYCHUMH
TPaKTyBaHHSAMH HEMAa€, OCKUIBKA «KOHKPETHI 3aXOJu LHUBLIbHO-IPABOBOI
BIJIMOBIIAJILHOCT1 Mepe0avyaroThCsl, SIK MPABUIIO, B CAHKIISIX OXOPOHHUX HOPM»
[57, c. 42] , BHAcCHigOK 4YOro KOXKHA CaHKIIS IOCTa€ BOJAHOYAC 1 SIK aTpUOYT
NpaBOBOI HOPMH, 1 SIK peakilisi Ha BUMHEHE npaBomnopymenns [127, c. 12, 85] .
[Hakme Ka)kyud, 3Ba)Kar04M Ha 3YMOBJIEHICTh 3aXOJiB MPAaBOBOTO BIUIUBY Ha
MIPaBOMNOPYIIHKUKA 3MICTOM CaHKI[IM TpaBUX HOPM, IOPUANYHA BIANOBIIAJIBHICTD SIK
CaHKIIisl B PO3YMIHHI MPABOBOTO PE3yJIbTATy MPABOMOPYIICHHS 1 CHEU(pIYHOTO
3aco0y UMBUIBHO-TIPABOBOrO 3aXHCTY MAa€ pO3MVIsiAaTHCS [K MpaBoBa (opma
3aKpIIUICHHS MOKJIaJeHHsI Ha CyO'eKTa MpaBOMOpPYIIEHHS O0OB'A3KY 3000B's13aHOT
0CO0M Y BIJIMOBITHUX MPABOOXOPOHHUX BiTHOCHUHAX.

Tak, FO. C. lllemuryuyeHKo BU3HAYEHHS IOPUINYHOI BiJIMOBITAIBHOCTI HaJla€
came 4epe3 KaTeropiro caHkIlii. BueHmii TpakTye OCTaHHIO SIK «BHJ COIIabHOT
BIJIOBIAAJIHOCTI, CYTHICTb SIKOT MOJISITA€ Y 3aCTOCYBAHHI 10 MPABONOPYIIHUKIB ...

nepeadavyeHuX 3aKOHOAABCTBOM CaHKIIN, L0 3a0€3Me4yloThCs y MPUMYCOBOMY
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nopsaaky nepkaBoto». I[lpmyomy mi caskmii, BBaxkae lO. C. Illemmryuenko,
CIOPUYMHIOIOTh HACTaHHS HETaTUBHUX JJIS MPaBONOPYIIHMKA HACHIIKIB —
30KpeMa y BHIIIsIII BimmkoayBaHHs mkoan [307, €. 437] . Mo)kHa TIOMITHTH, IO
y IbOMY BU3HAYE€HHI CaHKIIiS MIOCTA€ y MEBHOMY BIJPUBI BiJ HOPMHU IpaBa — SIK
CaMOCTIMHHMI 3a CBOIM 3MICTOM 1 (YHKIIIOHAIBHUM IPU3HAUYCHHSIM IPaBOBHUI
3aci0, CHOpsSMOBaHWN BICTPSIM TIPABOBOTO BIUIUBY Ha 0cCoOy, IO BYWHWIA
PaBOMOPYILICHHS.

[IpuBeprae yBary Te, 110 BU3HAYEHHS CAHKIIM [UBUIBHOI BIMOBIIATBHOCTI
XapaKTEepPU3yIOTh HacaMmmepel iX MaWHOBUM 3MICTOM 1 KOMIIEHCAIlIHHUM
CIPSIMYBaHHSIM.

Ha yBary 3acmyroBye mnosumis O. C. lodde, sxkuii BBaxaB, M0
BIIMOBIJANBHICT — 1I€ TaKa CaHKIlIS, KOTpa CIPUYUHIOE TIEBHI 1M030aBJICHHS
MaifHOBOro 4u ocobucrtoro xapakrepy [87, c. 7 — 8]. BoaHoyac BiH 3a3HauaB:
«ITotpiOHO, MO0 BIAMOBIAAIBHICTh MPOSBISUIACH... Y cdepl HETIKTIB — HE Y
MPUMYCOBOCTI CTSATHEHHS KOMIICHCAI[IMHUX BHIUIAT, & y CaMHUX IUIaTeXax 3a
JETIKTHAMUA 3000B'SI3aHHSIMHU, SIK TaKOMY, III0 BUIUIMBAE 13 3aKOHY, HACIIIKY
BYMHEHOTO TpaBomopymeHHs» [89, €. 476]. 3 mporo BOAaYaeTbCs HaIaHHS
nepeBard JOOPOBUIHHOCTI JCNIKTHOTO 3000B’SI3aHHS, 3 SIKUM 1 TIOB’A3YHOTh
IMBUIBHY BIAMOBIAIBHICTh. ATEIIOBaHHA JO BIANOBIIAJBHOIO CTABJICHHS
3amojiifoBavya IIKOJAW /IO BUKOHAHHS JIETIKTHOTO 3000B’S3aHHSI BTUTIOETHCA Y
pi3HUX (opMax Horo BIANMOBIJATBHOCTI — BJIACHE 3aX0JW MaMHOBOL
BIIMOBIJAILHOCTI (KOMIIEHCAIlis), 110 BOJHOYAC BUCTYMAE ii MIpOI0, Ta 3aXOJu
OTIEpAaTUBHOTO BILIUBY.

B. B. Jlyup po3risgae HUBUILHO-TIPABOBY BIAMOBIAATBHICTh «SK P13HOBHU/I
CaHKIIi — MOKJIAJE€HHA Ha MPaBONOPYIIHUKA OCHOBAHMX HAa 3aKOHI HEBMI1JIHUX
MPaBOBUX HACHIJKIB, SKI BUSBISIOTHCS Y M030aBJICHHI MOro MEBHUX MpaB ado B
3aMiHI HEBUKOHAHOTO OOOB'S3KYy HOBUM, a00 y TPHEIHAHHI JO0 HEBUKOHAHOTO
000B'sI3Ky HOBOro jgozatkoBoro» [298, c. 695]. Tyr, aOcrparyioouyuch Bix
JPYTOPSATHUX HIOAHCIB MOPYIIEHOI MPOOJEeMaTUKK, BUCHUW BUIIISE T€ TOJIOBHE,

[0 € XapaKTepHUM IS BCIX BHIIB 1 (OpPM IMBUIBHOI BIJIMOBIAAIBHOCTI —
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JIOTaTKOBHI OOOB'A30K, MTOAATKOBE MalHOBE OOTSDKEHHSI, IO TOKJIAA€ThCA Ha
OopkHUKa (3amojiroBavya IIIKOJAM) y 3B'A3Ky 3 TMOPYIICHHSM HHUM YYXOTO
Cy0'€KTHBHOTO ITUBLILHOTO TIPaBa 3 METOI0 MAKCUMAJILHO MOKIIUBOTO TTOHOBJICHHS
npaB KpeauTopa (MOTEepIiiaoro).

3 HaBeJIeHUX HAYKOBUX MO3UIIA MOXHA 3pOOUTH TIEBHI y3arajJbHEHHS 111010
IPAaBOBOi CYTHOCTI IIMBUIBHOI BIAMOBIAAIBHOCTI, IO PO3KPUBAETHCS B TaKUX
OCHOBHHMX ii BJIACTUBOCTAX: IMO-TIEPILIEC, BOHA € OJHUM 13 MOXKJIUBHX PI3HOBH/IIB
IMBUIbHO-TIPABOBUX CaHKIIM;, MO-Ipyre — (opMor0 MpaBoBOro BIUIMBY Ha
MIPaBOTIOPYIIIHUKA; TO-TPETE, TaKUW BIUIMB Tiependavyac MPUHANMHI MOTEHIIHHY
MOXKIJIMBICTh ~ 3aCTOCYBaHHSI  JIEP>KaBHOTO TMPUMYCY; TO-4€TBEpTE, BTLUIIOE
cnequIuHUiA  3MICT LMBUIBHO-NIPABOBOI  BIAMOBIAAJIBHOCTI — BHUHHUKHEHHS
JI0AaTKOBOTO OOOB'A3KY, BIJIMIHHOTO BiJI OCHOBHOTO. B €IHOCTI IUX IpaBOBHUX
BJIACTUBOCTEH PO3KPUBAETHCA OCOOJIMBICTh BIAMOBIMATBLHOCTI SK CaHKINI Ta
B32€MO3B'A30K 000X LUX KATETrOpii sIK OKPEMOIo 1 0COOIMBOr0O B MEXAaX 3arajibHO1
CUCTEMHU 3aXO0/]11B 3aXUCTY IIMBUIBHUX MIPaB Ta IHTEPECIB.

TeopeTnyHa IIHHICTH OETHAHHS 3a3HAYCHUX MOMEHTIB Y OJIHIN MOHSATIHHIN
KOHCTPYKIIi BUAAETHCS OYEBUAHOIO. AJKE y LMBUIBHOMY MpaBl CaHKI[iS, HABITh
SKIIO BOHA 1 CIIPUYMHIOE HECHPHUSATINBI JIJIT OCOOM HACIHIIKH, MOXE 1 He OyTH
3aX0JI0M BIJMOBIAAJIBHOCTI: HANpPUKIAJA, CAHKINS K Taka JaJeKO HEe 3aBXKIu
BUMarae 3a0e3MeUeHOCT] Aep>KaBHUM MPUMYCOM (3aXO0J1 OTIEPATUBHOTO BIUIMBY),
4oro HE MOXKHA CKa3aTH TMpO BIAMOBIAAIBHICTh, KOTpa 3a BCIX O0OCTaBUH
nependayae MOKIIMBICTD ii peanizauii y npuMycoBoMy nopsaky. CaHkiis B3araii
oOepTaeThCcsl I Cy0'€eKTa MPAaBOBOTO BIUIMBY HECHPHUSTIMBUM (OOTSKIHMBUM)
HACIIJIKOM OyAb-SIKOTO XapakTepy, TOMAl SIK CaHKI[IS, IO € 3aX0J0M IMBUIBHO-
IPaBOBOI BIJMOBIJAIBHOCTI, MOKE€ BHUMAaraTd B CYO€KTa MpPaBOMOPYIIEHHS
BUMHEHHS TMEBHUX MO3UTHUBHUX JIi, 110 HE 3aBXIU MOXKYTh MaTH MalHOBUH 3MICT
(HampuKIa, BU3HAHHS IpaBa abo CIPOCTYBaHHS HEJJOCTOBIPHUX BITOMOCTEM).

[Iomo cCHiBBIIHOMIEHHS CaHKIli Ta IMBUIBHO-TIPABOBOI BiANOBIIAIBLHOCTI
A. M. llleBueHko 3a3Hayae, MO0 «HOHATTS CAHKII HAJICXKUTh JO OYIb-SIKUX

HEraTUBHUX HACHIJIKIB, MepefdadyeHux y MpaBoBId HOpMI, Oyab TO 3amoO0ikHI
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3aX0/M, 3aXOIW TPUITMHEHHS, 3aXOJd 3aXWUCTy YW 3aXOIW BiAMOBIIATHHOCTI»
[186, c. 31]. [lig TakuM KyTOM 30py BHPA3HO IiKPECIIIOETHCS TAKOXK 3aro0iKHE
I0JT0 MO>KJIMBOT'O TIOPYIICHHS CyO'€KTHBHUX TIPaB 1, MO € OCOOIMBO BaXKITHBUM,
3aXMCHE MOA0 IUX mpaB (y pas3i iX MOpyImIeHHS) 3HAYEHHS IHBIIHHO-TIPABOBOI
CaHKII].

0.0. KpacaBumkoB TpakTyBaB ITMBUILHO-TIPABOBY CaHKIIIO ii 5K
nepeadoadeHui 3aKOHOM 3axij, 110 MOJIATae y MOKIaJaHHI Ha BIJMOBIIAIbHY 0CO0Y
MaWHOBUX a00 IHIINX HEBHUTIOHMX JUIS Hel HachiAKIB. YUYeHHI BBaXkaB, IO, 3
OJHOTO OOKy, CaHKI[i 3aCTOCOBYETHCS TIIbKU N0 Cy0'€KTa, KOTPUH MOPYIINB
3aKOH 1 Cy0'€KTUBHE MpaBO 1HIIOI 0COOM, a 3 1HIIIOTO — BOHA € HEBUTITHUM JIJIs
IPaBOMNOPYIIHUKA HACIIJKOM, BUPAKEHUM Yy MEBHIA MIpl MOBEIIHKH, 10 SIKOT
PUMYIITYETHCS MpaBonopymHUkK [122, ¢. 13, 16] .

HaBeneni BHM3HAUY€HHSI OXOIUTIOIOTH YC€ PI3HOMAHITTS IUBUIBHO-TIPABOBUX
CaHKI[1}, KOHKPETHU3AIl1}0 MOKJIMBUX HACIIJKIB [IUBUILHOTO MPABONOPYIICHHS, 110
BUSIBJISIIOTHCA Y TIEBHUX ITpaBax YIMOBHOBAXKEHOT 0COOM 1 000B's13kaxX 3000B's13aHOTO
cy0'ekTa, 10 BKa3dye Ha creuu(iuHuil XapakTep CaHKIM, Ja€ MOXKIUBICTb
BUOKPEMUTH 3aXOJW BIANOBIIAIBHOCTI, ONEPATUBHI CAHKIII, 1HIIl BHpPaXEHl Yy
PI3HOTO POJIY CAHKIIISIX 3aXO/H 3aXUCTY CyO'€KTUBHUX ITUBLILHUX MPAB.

[IpuHarigiHO ciiJl 3a3HA4YUTH, IO HArojaoC Ha 3aXMCHIM CyTl IUBLIBHO-
MPAaBOBHUX CAHKIIM BHUSBIISIE HEAOIUIBHICT, PO3MEKYBAHHS TaK 3BaHUX «3aX0JIiB
MIPABOBOTO 3aXKCTY» 1 BJIACHE BIJIMOBIIATLHOCTI (BUXOASIYM 3 YMOB 3aCTOCYBaHHS
TUX YW IHIIMX 3axoAiB). HaBiTh NPUXMIBHHIISL TAaKOro po3MexxyBaHHS .M.
[lleBuenko 3a3Hayae, MO 3MICT OXOPOHHU CYO'€KTHBHHUX IpaB OCi0 MO CyTi mopasy
3aJIMIIAETHCS OJUH 1 TOM caMUil — «IPUMEHUIEHHS YM YIIEMJIEHHS MaiHOBOT
chepu TPABOMOPYIIHUKA», & «ITUBUILHO-TIPABOBE PETYNIOBAHHS ... y KOXKHOMY
BUMAAKy — 1 MPHU 3aCTOCYBAaHHI 3aXOJIB 3aXHUCTY, 1 MPHU 3aCTOCYBAaHHI 3aXOiB
BIIMOBIJAILHOCTI  TOB'SI3aHE 13 3aJIOBOJICHHSIM  1HTEpeECYy... KpeauTopa,
norepmijaoro ...» [186, ¢. 28 — 29]. 3a3HaueHe 3acBiauy€e HEJIOTIUHICTh BUBEICHHS
IIMBUIBHOI BIJIMOBIIAJILHOCTI 32 MEX1 3aC001B 3aXUCTy Ta HEOOXITHICTH 11 pO3TISAY

K CKJIaJIOBOI LIJTICHOT CTPYKTYPH «3aCO0M 3aXHUCTY UMBUIBHUX MPaB — IUBLIBHO-
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MPaBOBI CAaHKIII — 3aX0Jy IUBUIBHOI BIMOBIAATBHOCTI», /1€ MEPIll BUCTYNAIOTh
K I11J1e, APYT1 — K 0COOJIMBE, a TPETI — 5K OKpEME.

[loniOHOrOo mMOTMSAAY HA O3HAYEHE CIIBBIJHOIICHHS MPaBOBUX 3aco0iB,
30kpema, aotpumytotecs I'. O. CBepanuk 1 E. JI. CtpayHiHr, siki BBaXaroTh, IO
«3aX0JIM 3aXUCTYy IIMBUIBHUX MpPaB BKIIOYAIOTh y ceO€ IMBUIBHO-TIPABOBI CAHKIIIT, a
Ti, Y CBOI 4epry — 3axOJ{ BIAMOBIMAJBLHOCTI». Bpemri mi aBTOpW HOXOISTH
BHUCHOBKY, III0 «3aXOJM 3aXUCTy CKJIAJal0ThCid 3 OpraHi3aliiHO-NPEBEHTUBHUX
3aXO0JIB 1 IUBIILHO-TIPABOBUX CaHKININA. CaHKIII X MOIISIOTHCSA Ha CaHKIII, 10 €
3aX0JaMH BIIMOBIJTAJILHOCTI, 1 CaHKI[i, [0 HE € 3aX0JaMHU BIJNOBIAAIBLHOCTI»
[255, c. 10 — 11].

3 HaBeleHOro BOAYa€eThCs, IIO MPABOBE PETYIIOBAHHS LMBUIBHUX
MPABOOXOPOHHUX BIJHOCHH 31HCHIOETHCS MTPABOBUMU 3aC00aMHU, SIK1 3aJICKHO BiJT
ix 0e3MocepelHbOr0 TMPU3HAYECHHS B AaCHEKTI 3aKOHOJABYOrO PEryJIOBaHHS
LIMBUIBHUX BITHOCUH MOXYTh ITOCTaBaTu y GopMi: 1) cniocoO1B 3aXUCTy HUBLIBHUX
npaB, 2) IUBUIBHO-TIPABOBUX CaHKIIM, 3) 3ax0JiB LMBUIBHOI BiJMOBIJAIBHOCTI.
[Ipu pomy 3acobu, 10 HAIEXKATh 10 KOXKHOI HACTYIHOI 3 TPbOX MEPENiueHUX
npaBoBUX (OPM, € BOJHOYAC JIMILIE CIEHU(PIYHUM yTUICHHSIM, PI3HOBUAOM 3aC001B
nomnepenHboi rpynu. Tak, KOKeH 3axiJ IUBUIBHO-TIPABOBOi BIJMOBIIAIBHOCTI €
CaHKII€I0 32 BYMHEHE LHMBUIbHE MPABOMOPYILIEHHS, a 3aCTOCYBaHHS Oylb-sKO1
[IMBUILHO-TIPABOBOI  CaHKIII, CBOEI YEProw, IMocTae sk ¢opma peanizarii
OKPEMOT0 CT0CcO0y 3aXUCTy IIUBIIHLHUX MPAaB.

BignoBigHy soriky 3akoHojaBuoro 3akpiruieHHs uioctpye 1. B. Koukonas,
BKa3ylO4H, 10 BIAIIKOYBaHHS 30UTKIB Ta MOPaJIbHOT (HEMaiHOBOT) koAU (1. 8 1
9 u. 2 cr. 16, cr. 22 1 23 11K VYkpaiHu) 3a3Ha4yarOThCA CEpel MEPENiKy
YHIBEpCAIbHUX CMOCO0IB 3aXMCTy LMBUIBHUX MpaB Ta iHTepeciB. LI * crmocobu
Ha3BaHl1 ¥ cepen MPaBOBUX HACHIIKIB MOPYIIeHHS 3000B's3aHHs (1. 4 cT. 611 1K
VYkpainu), TOOTO iX BHU3HAYEHO SK PIZHOBHUJM IUBUILHO-TIPABOBUX CaHKIIN Y
JIOTOBIPHUX BIJIHOCHMHAX. Y TOM caMuii Yac BIAIIKOAYBAHHS MOPAJIBHOI IMIKOIU €
OJIHIEIO 3 JIBOX OCHOBHHX (hOpPM I103aI0rOBIpHOI BigmoBimambHOCcTi (cT. 1167 11K

VYkpainu), a BiAMIKOAYBaHHS 30UTKIB € TaKOX OJHUM 13 JBOX (mopsm i3
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BIIIKOMYBaHHSAM y HATypil) MOXIMBHUX CHOCOOIB BIJIIKOTYBaHHS MAaifHOBOI
IIKOJIU Y ACMIKTHHUX 3000B's13aHHAX (cT. 1192 LK Ykpainu) [119, c. 274 — 281].

Opnak po3idpatucs y KaTeropialbHUX PI3HOYMTAHHSAX Ta BU3HAYUTH MICIE
UBIJIBHO-TIPABOBOI CaHKINI B i€papxiyHiii MoOyIOBI CTPYKTYPHHX €JIEMEHTIB
MIPaBOBOTO MEXaHI3MY 3aXUCTy IMBUIBHUX IpaB IlI€ HE O3HA4Ya€ BIAMOBICTH Ha
3aUTaHHS TPO T€, YAM € IMBUIbHA BIAMOBIAAIBHICTh BIAMOBITATBHICTIO SIK
caHkIlis. BiamoBinb Ha HBOTO, K 1 Ha OyAb-fKe 1HIE MUTAHHS MIOJO0 3MICTY
IUBLIBHOT BIJMOBIIAIBHOCTI JTUKTYETHCS HEOOXIAHICTIO HAMIOBHIIIOTO BTIJICHHS
3aKpIMJICHUX 32 BiAMOBIAHUM 1HCTUTYTOM (PYHKIIII MPAaBOBOTO PETYIIOBAHHS.

[{uB1IbHO-TIPABOB1 CAHKIII CTAHOBIIATH CBOEPIIHMM KapKac ycCi€i cucTteMu
3ac00IB IMBUIBHO-MIPABOBOTO 3axucTy. Okpemi 3 [HUX CaHKIH 3amo0iraroTh
HIKIJJIMBAM HACH1IKaM MOPYIICHHS UBUIBHOIO MPABOBIJHOIICHHS, IO KMOBIPHO
Morfii O HAcTaTH Yy pa3l TaKOro, IHIII — JOMOITHCS pPeaJbHOTO BUKOHAHHS
3000B'13aHHS 1 caMe€ y Takuid crnocid 3a0e3nedyroTh IE€BHE MOHOBJIEHHS
MOPYIIEHOTO CYO'€KTMBHOTO IpaBa. ['0JIOBHA CBOEPIAHICTH 3aXOJIB ITUBLIBHO-
MPaBOBOI BIJIMOBIJATIBHOCTI TOJIATAE Y TOMY, IO BUKJIIOYHO Yepe3 3aCTOCYBaHHS
CaHKI[IM 1l€1 Tpynu 3I1MCHIOETHCS KOMIIEHCAlllsi MaWHOBMX YW HEMaWHOBUX
(MopanpHMX) BTpaT y4YacHUMKAa IUBUIBHUX  BIJHOCHH  (TIOCTPa)Jayioro),
3a0€3MeuyeThCs  peajbHe BIAHOBJIEHHS HOro MaTepiajibHOTO CTaHOBHIIA,
BIJITKOIyBaHHS 3aBIaHOT HOMY IITKOIH.

3a3HadyeHl OCOOMMBOCTI (PYHKIIOHATHHUX XapaKTEPUCTHUK TMEBHUX TPYI
LIMBUIHO-NIPABOBUX CAHKIIA BHU3HAYAIOTHCA MPUTAMAHHUMHU KOXHIA OKpeMii
caHkiii (SK BIIHOCHO CaMOCTIHHOMY TMPaBOBOMY 3aco0y) crenudiaHuMu
MO>KJIMBOCTSIMM BIUIMBY Ha YYaCHUKIB IIMBUIBHUX BIJHOCHMH. A HEOOXIAHICTh
ICHYBaHHSI TaKOro PO3MAITTS CaHKIIA OO0'€KTUBHO 3YMOBJIEHA THUM, IO
pe3yNbTaTOM iX 3aCTOCYBaHHS, 3aJie)KHO BiJ OOCTaBHH Ta BOJICBUSIBICHHS
MPaBOMOYHOTO Cy0'ekTa, Mae OyTH 3aJOBOJICHHS JOBOJII BiMIHHMX 3a CBOIM
3MICTOM MaifHOBMX 1 HEMAllHOBMX 1HTEPECIB YYAaCHUKIB IMBUILHUX BIIHOCHUH, 5K
MOTEPIIUTN Bij mpaBonopymieHHs. [IpudaoMy 3a 3araabHUM MPABUIOM WAETHCS PO

3aXUCT HE TUIBKU TOTO THTEPECY, 1110 ONIOCEPEAKOBAHUN MOPYLIEHUM CYO'€KTUBHUM
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IIMBUTLHUM TIPaBOM, a W TOTrO, KOTPUH BWHHUKAE Yy 3B'SI3KYy 3 caMHM (DakTom
MPaBOMNOPYILICHHS.

[Ipo sxy © UMBUILHO-IPABOBY CaHKIIIO HE WIUIOCA, BOHA 3aBXKIH
[OCTaBaTUME SIK MEBHA (opMa BUPAKEHHS MPABOBUX HACIIIKIB YYHHEHOTO
npaBoropyiieHHs. Tox, IUBUIBHO-TIPABOB1 CaHKINI MOXHA MOJUIMTH Ha JBI
TpyINH: YacTUHA 3 HUX Ma€ BUPA3HO MAWHOBHIA XapakTep, TOAl SK 1HII HaJeXaTb
JI0 3aXOJIB 3aXWUCTy OpraHizaliifHO-paBoOBOro crpsMyBaHHsA. Jlo meprmx
HaJIeXaTh 3aX0JIM BIAMOBIAATILHOCTI, IO OACP>KYIOTh BUPAKEHHS Y KOMIIEHcallli, a
JI0 IPYTUX — YHCJICHHI 3aX0J¥ OMEPATUBHOTO BIUIMBY (OTEpPAaTHBHI CAHKIIIT), IO
COpsIMOBaHI Ha BIJHOBJICHHS TIPABOBIAHOIIEHHS Ta MOMEPEIHBOIO CTaHy
MOCTPaXXAAJIOr0 Ha JUCMO3UTUBHUX Haudallax, a TaKoX 3a0e3neuyBajbHI 3aXHCHI
3aX0JI1, 3yMOBJICHI, 30KpeMa, MOPYIICHHSIM JOTOBIPHUX 3000B's3aHb (pO3ipBaHHs
JIOTOBOPY, 3MiHA MO0 YMOB), IO PEai3yIOThCs B FOPUCAUKIIIHHOMY MOPSIKY.

B. C. EM Haronomiye Ha Takux OCOOJIMBOCTAX BIAIIKOAYBaHHS 30UTKIB:
a) BIATIOBIIHI 3aX0JU € MPABOOXOPOHHUMH 1 3aCTOCOBYIOTHCS TIJIBKHM TOJ1, KOJHU
3000B's13aHa CTOpPOHA MPUIYCTWIACA TUX YW IHIIUX MOpylIeHb;, 0) iX 3a-
CTOCYBAaHHSI HOCUTh OJHOCTOPOHHIM XapakTep, OCKUIbKMA YIOBHOBAaXEHIM CTOPOHI
HEMae MoTpeOu 3BepTaTHCS 10 KOMIIETCHTHUX JEep)KaBHUX opradiB [56, C. 418 —
419] .

Ponp omepaTMBHUX CaHKIM Yy HUBUIBHOMY TpaBi JETAIBHO PO3TISAac
B. B. BiTpsHchkuii, KOTpHil BBakae, IO «IIiJl 3aX0JIaMH OTEPATUBHOTO BILTUBY
pO3yMitOThCs nepeadayeHl 3aKOHOM OJIHOCTOPOHHI Jili KpeauTopa MO0 3MIHU YU
NpUITUHEHHS 3000B's3anHs» [38, €. 564 — 567]. BBaxkaemo, mo 11 Te3a €
CIIPaBEIJIMBOIO CTOCOBHO JICTIKTHUX 3000B’s13aHb Y JIOTOBOPAX, a BlacHE JIEJIKTHE
3000B’sI3aHHS MOXKE€ TaKOX OJIEPKyBaTH BUpa3 y MEBHUX 3aX0JaX OMEPaTHBHOTO
BILJIUBY.

3a kputepiem crnocoOy 3A1MCHEHHS 3aXMCTy TMpaB Ta 1HTEpECIB
YIOBHOBA)XEHOI 0COOM PO3MEKOBYBAB Pi3HI BUAM MPABOOXOPOHHMX 3axomiB B.IL.

['pubanoOB, sIKUIi BUAUISB TPU PI3HOBUIU MIPABOBUX 3aXO/IIB:
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1) 3axomu (paKTUYHOTO XapakKTePy, MO0 3aCTOCOBYIOTHCS YIOBHOBAKEHOIO
0Cc000I0 MPU CaMO3aXHUCTI IUBIILHUX IIPaB;

2) 3aX0aM OMEpPaTUBHOTO XapaKTepy, IO € 3aX0JaMH IOPUIANYHOTO BILIUBY,
aJie 3aCTOCOBYIOTHCSI CAMOIO YITOBHOBAaKEHOIO 0CO00I0;

3) NpaBOOXOPOHHI 3aXOAW JEP>KAaBHO-TIPUMYCOBOTO XapakTepy, 0 SKUX
YUEHUH BIIHOCUTH 3aXO0/U IIUBUIHHO-TIPABOBO1 BIAMOBITANIBHOCTI, @ TAKOXK 3aXO0AU
JIEP>KaBHO-TIPUMYCOBOTO XapakTepy, M0 HE MOXYTh OyTH 3apaxoBaHl «HI 0
[UBUIHHO-TIPABOBUX CaHKINM, OCKUIBKM HE TIOB'I3aH1 3 TMOKJIQJCHHSIM Ha
MPaBOTIOPYIIHUKA IMBUIHHO-TIPABOBOI  BIAMOBIAAJIBHOCTI, HI 0 3aXOMdIB
ONEpPAaTUBHOTO  BIUIMBY, OCKIJIbKM BOHM  3aCTOCOBYIOTBCS  HE  CaMoOlO
YIOBHOBA)XEHOIO OCO00I0, @ THUM OpraHOM, SKUM PO3IIIAae 1 BHUpPIIIYE TaHUN
UBLIBLHO-TIpaBoBHiA crip» [59, ¢. 107 — 108]. [laHy mo3wIIif0 BBaXKaEMO CIIPHOIO
32 TaKHX M1JCTaB:

— CHIBBIJHOIICHHSI MiX 3axoJaMH (PaKTUUHOrO XapakTepy Ta 3axojaMu
OTIEPAaTUBHOTO XapaKTepy;

—  3BYXEHHA  [MBUILHO-TIPABOBOI  BIJIMOBIJAJIBHOCTI  BUKIIOYHO
MPABOOXOPOHHUMHM 3ac00aMU JIepKaBHOrO Mpumycy (1110, Ha HAIILy JYMKY, CIIiJ
PO3MIISAAATH SIK I0JATKOBI, CyOcHmiapHi).

Bobauaetbces, 1m0 00'€IHYIOYMM YMHHUKOM U1 BCIX 3aXO0J1B ONEPATUBHOIO
BIIUBY € T€, 1110 BOHH HE MOTPEOYIOTh 3BEPHEHHSI MTOCTPAXKIATIOTO0 BiJl IETIKTY 110
IOPUCIUKIIIMHOTO OpraHy, a caMe iX 3aCTOCYBaHHS B TPHUHIMIII HE BHUMAarae
3a]TydeHHsI Jep)KaBHOTO pUMYyCy. [HaKIe KaXXydH, 3aX0q1 ONIEPAaTUBHOTO BILTUBY
MOCTAIOTh SIK HAWOUIbIII BUPA3HUN BUSAB JUCMO3UTUBHUX 3aCaj MPABOOXOPOHHUX
LIMBUIBHUX MTPaBOBIJHOCHH Ta caM03axMUCTy UUBUIbHUX TpaB (cT. 19 LUK Vkpainn),
TIpY IIOMY, Ha HAIly TyMKY, II€ CTOCY€EThCS K JOTOBIPHHX, TaK i1 1M03aI0TOBIpHUX
BilHOCHH. BomHouac ix cnenu@ivyHicTs IMOJO peImTH WMOBIPHUX 3aco0iB
CaMO03axHCTy BHUSIBIISETHCS Y TOMY, 110, HAa BIJIMIHY BiJI MOXKJIMBOCTEH CaMO3aXHUCTy
B T033JOTOBIPHUX TMPABOBIIHOCHMHAX, 3aXOAW OMEPATUBHOTO BIUIMBY HE
BCTAHOBIIOIOTHCSI KPETUTOPOM Yy JIOTOBIPHHMX BIJIHOCHMHAX Ha BJIACHUN DPO3CYIL.

HatoMicTh yMOBOIO iX 3aCTOCYBaHHS € TIONEPEIHE 3aKpilJIEHHS IIpaBa Ha
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3aCTOCYBAaHHS BIJNOBIIHUX CaHKIIA y JOTOBOPI YM aKTax LMUBUIBHOTO 3aKOHO-
JIaBCTBA. 3BIJICH BHUPAXEHOIO METOI0 3aXOIIB BIAMOBITATBLHOCTI BHUCTYIIA€ 3aXHCT
IpaB MOCTPKIAIOr0 Ha BIJIIKOAYBAaHHS 3amofisHOI HOMy MaTepiaabHOi 4
MOpaJIbHO1 (HEMaWHOBO1) MIKOJHW, a METOI 3aXOJliB OMEPATUBHOTO BIUIMBY —
BUKOPUCTAaHHS TMPAaBOBUX 3ac00IB JIsi CAaMOCTIMHOTO 3aXHCTy CBOrO IpaBa Ha
BIJTHOBJICHHS CBOTO MOPYIIEHOTO IIUBIJILHOTO MIpaBa.

BpaxoByroun, 110 HIMBIIRHO-TIPAaBOBA BIAMOBINAIBHICT 0€3 BHHHU SK
JISTIKTHE TTPaBOOXOPOHHE 3000B’A3aHHS BTIIIOETHCS B (popMax MUBLIILHO-IPABOBOL
CaHKIII1, BIMOBITHO 3aX0/IM ONMEPATUBHOTO BILIMBY B TAKWX MPABOBITHOCUHAX, 1110
BUSIBJISIIOTHCA Y MIEBHUX MO3UTUBHUX JISIX 3aMo/if0Bava MIKOIU, TaKOK HAOyBalOTh
O3HAK CaHKIii. 30KpemMa, Ha BHU3HAYEHHs 3aXOJIB OINEPATUBHOIO BTPYYAHHS SIK
orepaTuBHi caHkIii nocuiaecs B. C. Illepouna [306, ¢. 325 — 329].

OpHOYaCHO CIIiJl TaM'aTaTh, 0 Y IO MUPIIOMY KOHTEKCTI JI0 3araJibHOTO
KOJia CIOCOOIB 3aXUCTy LMUBUIBHUX IIpaB, KPIM CaHKIIM, HaJle)KaTh TaKOX 1
pPI3HOMAaHITHI TMPEBEHTUBHO-3alOODKHI 3aX0JM Ta 3ax0Ju 0e3mocepeaHbOl
IPOTU/IIT MPOTUIIPABHUM IOCATAHHSM Ha aOCOJIOTHI IIUBLIBHI MpaBa (11 OCTaHHI
NOB'A3aHI 3 MOXJIMBICTIO 3A1MCHEHHS (I3UYHOrO BIUIMBY Ha Camoro
paBOMNOpPYIIHUKA Ta (a00) HaEKHE HOMY MaiHO). 3BHYAHO TAaKOTO POJY 3aXOIH
MaloTh YITKO BU3HayeHYy c(epy 3aCTOCYBaHHA — BOHM MPU3HAYEHI JJIs 3aXUCTY
a0COJIIOTHUX IMBUIBHUX MPaB 1 32 CBOEIO CYTTIO € TAaKUMHU, 1[0 HE MOXYTh OyTH
BUKOPUCTaHI [JIsl 3aXUCTy TMpaB KpeauTopa y 3000B'S3AIbHUX BIJHOCHHAX
(HampukJIaa, HeoOXiHa 00OPOHA sIK CMOci0 peanizalli mpaBa Ha CaMO3aXUCT — CT.
1911169 LUK Ykpaian).

JlomaTkoBO 3aaiisd YBHPA3HEHHS IOPUAMYHHMX O3HAK ITUBUILHO-TIPABOBOL
BIIMOBIJAILHOCTI 0€3 BUHU BapTO 3a3HAYMTH, IO 3aMOO0DKHI 3aXO0Ju, SKI
BXKUBAIOTHCS YIIOBHOBAXEHOIO 0CO00I0 B OJJHOCTOPOHHBOMY MOPSIAKY O€3B1THOCHO
JI0 KOHKPETHOI IOBEIIHKH IIEBHOTO OOp)KHHMKA, HE MOXYTh PO3IIISIIATHCS SIK

BIJIITOBIIHI 3aXO0/IH BIAITOBIJAJIHOCTI.
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Ha mizncraBi BUKJIQAEHOTO MOXKHA 3pOOHUTH ACKIIbKA MPOMIKHUX BHCHOBKIB
1010 3MICTY ¥ CyTl1 IUBUIBHO-TIPABOBOI CAHKIIII 3arajoM Ta BIAMOBIIAJIBHOCTI SIK
iX pI3HOBHUTY.

[To-nepiie, IMBUIBHO-TIPABOBA CAHKIIS € 3aX0JI0OM 3aXUCTY IUBUIBHHUX MPaB
Ta 1HTEpPECiB, MIO0 3aCTOCOBYETHCA JO KOHKPETHOTO MOPYIIHUKA Yy 3B'SI3KY 3
BUYMHEHUM MPABOMOPYIIEHHSAM 1 Tependadae HacTaHHsS g 3000B's3aHOT 0coOU
HeOaxaHuX (OOTSDKYIOUMX) JUIi Hel HacHigKiB MaWHOBOIO YHM  1HIIOTO
(opranizariiHO-IIpaBOBOT0 TOIIIO) XapaKTepy.

[To-mpyre, 3acTocyBaHHS IMBUIBHO-TIPABOBOI CaHKIl 3YMOBIIIOETHCA
dbakTOM Ta XapakTepoM YYHHEHOTO MpPaBOMOPYIICHHS, a TOMY 1i peaiizaiis
MOKJIMBA BUKIIIOYHO y paMKax LUBUIBHUX (IIPAaBOOXOPOHHUX) IMPABOBIIHOCHUH.
BignoBimHo B aOCONMIOTHUX MPABOBIJHOCHMHAX, IO 3a0€3Me4yl0Th MPaBOBY
OXOpOHY IpaBa BJIACHOCTI, OCOOMCTUX HEMaWHOBUX IpaB TOIIO, 3aCTOCYBaHHS
LIMBUIBHO-TIPABOBOI ~ CAHKI[l YMOXIIMBIIIOETbCS TUIBKM MICIS  MOPYLIECHHS
a0COJIIOTHOTO CYO'€KTHBHOTO TIpaBa 1 BUHUKHEHHS y IMOTEPHUIOrO MpaBa Ha
BIAIIKOTyBaHHsS mikoau. Lle, y cBoro uepry, o3Haudae, 110 3a OCOOJMBHX YMOB, a
came 3 (aKTy BUHUKHEHHS JEIIKTHUX 3000B'sI3aHb, 3MICTOBHI XapaKTEPHUCTUKHU
CaHKIIi ¥ BIAMOBIJAIBHOCTI MOXYTh 30iratucs. TouHilie, y TakuX BHUMAIKaX
BIIMOBIJAIBHICTh CTAHOBUTH €JIMHO MOXJIMBY JUIsl TTPABOBIIHOCHH JAHOTO POIY
dbopMy IUBUILHO-TIPABOBOI CAHKIII].

[To-Tpere, 3Bakaloym Ha  KOMIEHCAIIWHUNA  XapakTep  [HUBLIBHOI
BIIMOBIJAJILHOCTI, BOHA € CAHKIII€I0, 110 Ma€ CyTO MallHOBUU XapakTep, OTOXK
CIIPUYMHIOE JIJIs1 IPABOMOPYIITHUKA MEBHI MAalHOBI TT030aBIEHHS (OOTSKEHHS).

[lo-uerBepTre, TOW caMuil  KOMIICEHCALIMHUI  XapakTep  LHUBLIbHOL
BIIMOBIJAIBHOCTI CBIAYUTH MPO T€, 10 HEOOXIAHICTH y 3aCTOCYBaHHI 3aXOJiB
IUBIIBHO-TIPABOBOI  BIANOBIJAJIBHOCTI  3YMOBIIIOETBCS ~ MAMHOBUMH YU
HEMAWHOBMMM BTpaTaMu TMOTEPIUIOro, M0 MJIATAl0Th  BIJIIKOIYBaHHIO
(kommeHcarri) 3a paxyHOK 3000B'si3aHOi ocoOu. TakuMm YWHOM, IMiJICTaBOIO IS
3aCTOCYBaHHS IMBUIBHOI BIAMOBINATBHOCTI, Ha BIAMIHY BIiJ] CAaHKIIM SK OUIBII

3arajbHOi KaTeropii 3axWMcTy LMBUIBHUX INIpaB, € HE OyJb-K€ MOPYIIEHHS



56

CyO'€KTUBHOTO IMBUIBHOTO TMpaBa, a ()aKT MPOTUIIPABHOTO 3amOisSHHS 0c00i
MaHOBOI YW HEMalHOBOI, [OTOBIPHOI YW I03aJ0TOBipHOI, (PaKTUUHO
BCTAHOBJIEHOT 200 y3TOKEHO BH3HAYEHOT IIIKOTH.

VYV ¢BiTIII BHUKJIAQZEHOTO BHIIE BUHUKAE HEOOXIIHICTH 3HAWTH BIAIMOBIIL HA
3alUTaHHS TIPO T€, B YOMY caMme IMOJIArae BIJIMIHHICTh MPaBOBOTO BILUIMBY Ha
0COOy-TIPaBOMOPYITHAKA TIPU 3aCTOCYBaHHS JIO HBOTO 3aXOIB ITUBLIBHOI
BIIMOBIJAIBHOCT] Yy TMOPIBHSAHHI 3 TUMHU MPABOBUMH HACJIJIKaMH, IO HACTAIOTh
JUIs1 3000B's13aHOI 0COOM TpW 3aCTOCYBaHHI JO HEl IHIIUX IMBIJILHO-TIPABOBUX
CaHKIIH. Y MpakTU4HINA MJIOUINHI, 3BaXkatoun Ha nepeniveni y . 3 LK Ykpainu
CIOCOOM 3aXUCTy LMBUIBHUX IpaB, a TaKOXX BU3Ha4yeH1 y Horo cT. 611 mpaBoBi
HACIIJIKM TOPYIICHHS 3000B'sI3aHHS HAJICXKUTh 3'ICyBaTH, SKI 3 O3HAYCHUX
3aKOHOJABIIEM MPABOBUX 3acO0IB € CAHKIISIMHM, a SIKI — BIJAMOBIIAJBHICTIO, a
TaKOK UMM Ti Ta 1HIII BIJIPI3HIIOTHCS OJHE BiJ OJTHOTO.

Bianosinno mo cr. 611 LK VYkpainu y pasi nmopymieHHs 3000B'si3aHHS
HAaCTAalOTh Takl, 30KpeMa, IIpaBOBI HACIIAKH, BCTAHOBJIEHI 3aKOHOM abo
noroBopoM: 1) mpunuHeHHs 3000B'S3aHHST BHACTIZOK OJHOCTOPOHHBOI BiIMOBHU
Bl HHOTO (SIKIIO I1I€ BCTAHOBJEHO JOTOBOPOM YHM 3aKOHOM) ab0 po3ipBaHHS
JIOTOBOPY; 2) 3MiHa YMOB 3000B's13aHHS; 3) cIulaTa HEYCTOWKH; 4) BIAIMIKOTyBaHHS
30UTKIB Ta MOpabHOI WKOAU. [Topsiz 13 UM citijt 3ragaTv il HOpMU PO CTATHEHHS
3aBAaTKy 1 mpoueHTiB piuyHux (ct. 570, 571 1 4. 2 cr. 625 LK VYkpainu
BiMOBiIHO). [lpu 1boMy BCi 3rajmaHi y 3a3HaudeHid Bumie cratTi L[uBiabHOTO
KOJIEKCY YKpaiHM CaHKI[1 BIAMOBIAHO MO iX 3MICTYy CTaHOBJATH abo 3axonu: 1)
[IMBUTLHO-TIPABOBOI  BIJIMOBIATBHOCT1 (BIIIIKOAYBaHHS 30UTKIB Ta MOPAIbHOT
mkoaun — m. 4 cr. 611 K VYkpainu); 2) onepatuBHOro BIUIMBY (BIIMOBA BIJ
noropopy — 1. 1 cr. 611 LIK Vkpainu); 3) mo copsiMoBaHI Ha 3MiHY YU
MPUNMHEHHST 3000B'I3aHHS 1 HE € MPU [bOMY 3aX0JIaMHU OINEPATUBHOTO BILJIUBY,
OCKUIbKM TIepen0ayaloTh BUKIIOYHO IOPUCAUKIINHY (opmy peamizamii. Jo 1€l
IpyNu CaHKIM CIiJ BITHECTH pO3ipBaHHS AOTOoBOpy (Takok M. 1 o3HAYeHOT
CTaTTi), BKJIIFOYHO 3 PO3IpPBAHHIM JIOTOBOPY B pa3i MOro 1ICTOTHOTO MOPYIIEHHS (4.

2 c1. 651 UK VYkpaiun).
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CrpobyemMo po3MIISIHYTH 111 BU3HAUCHI ITUBUTBHUM 3aKOHOJIABCTBOM IPABOBI
3aco0u — 3 TUM, 100 BHOKPEMHTH IE€BHI KpuTepii il 00'€THaHHS iX B OJIHY
rpymy, abo, HaBMaKH, 00 BU3HAYUTH O3HAKH HAJIEKHOT AUQEpeHIiamii s Iiien
KBamidikarmii MUBLILHOT BiMOBIAAIBHOCTI O€3 BHHH.

[To-niepmie, oueBHaHO, 1m0 y Tik-Taku cT. 611 LUK Ykpainu 3akoHomaBelb
BUXOJHUTH 3 HEOOX1THOCTI 00'eTHATH aOCOIOTHO Pi3HI 32 CBOEIO MPUPOIOI0 3aCO0U
paBOBOTO  3aXHUCTY, 3l1aTHI  BUKOHYBAaTU ¢yHknii  npUNMHEHHS
NnpaBonopymeHHsi Ta (a00) MOHOBJIEHHSI MOPYLIEHOT0 nMpaBa. ToMy CHiIBHOIO
MJICTABOIO JUIS 1X 3aCTOCYBAaHHS Y JAHOMY BHUIMAIKy HEIBO3HAYHO BU3HAYCHO (PaKT
3MIICHEHOTO TpaBonopyiieHHs. Lle, y cBoto yepry, nae 3MOTy CTBEPIKYBAaTH, 1110
BCl MEpeiyeHl 3axoaud y BIAMNOBIJHOMY KOHTEKCTI (K peakiis Ha
MIPaBOTIOPYIICHHS, WOTO MPABOBUHA PE3yibTaT) PO3TIBIAIOTHCSA CaMe SIK CaHKIIII.
[Ipote, Ha BiAMIHY BiJ CTSATHEHHS HEYCTOWKM Ta BIIIIKOAYBaHHS 30UTKIB,
MIJICTaBOIO JIJIsl 3MIHU YMOB 3000B'sI3aHHSI, pO3IpBaHHS JOTOBOPY UM BIIMOBH BiJl
HBOTO MOXYTh OYTH, KpIM MPaBOMOPYIICHHS, TaKOX M 1HII IOPUAUYHI (aKTH, B
TOMY YHUCH1 ¥ MOJI1, 0 MOXYTh TPAILISTUCS SK Y JOTOBIPHUX MPABOBIJHOCHHAX,
Tak 1 mo3aaoroBipHux. Hampukian, BiamoBimHo Ao 4. 4 cT. 762 1IK Vkpainu
HaliMay HaOyBae MpaBO BMMaraTH 3MEHIICHHS IUIATH 32 KOPUCTYBAHHS MAiHOM,
SKIIO 4epe3 OOCTaBUHU, 3a sIKI BIH HE BIANOBIAAE, MOXIJIMBICTh KOPUCTYBaHHS
MaiHOM 1CTOTHO 3MeHmuiaacsa. KpiM Toro, 3riHo 3 4. 6 i€l crarTi HaiMau
3BUIBHSIETHCS BIJ TUIATH 32 BECh 4ac, MPOTATOM SKOTO MaifHO HE MOTJIO OyTH
BUKOPHUCTAaHE HUM 4Yepe3 3a3HaueHi 0OCTaBUHHU. AJle TaKOro pojJy OOCTaBUHAMHU,
BHACIIIJIOK HACTAHHS SKUX y HaliMaya BHHHKA€ IMPABO BUMAaraThd 3MIHH YMOB
3000B'I3aHHS 1IOAO0 IJIATH 32 KOPUCTYBaHHS MalHOM, Y KOXHOMY pa3i MOXKYTb
OyTH 1 sIBHMILa HENEepeOOPHOI CHIIM, 1 MPOTUIIPABHI i TPETIX OCl0, a HE TUIbKU
(bakT mopymieHHs JOTOBIPHUX 00OB'SI3KIB 3 00Ky HAltMO/IaBIIS.

[To-npyre, 3 yoTupbox Ha3zBaHux y cT. 611 LIK Ykpainu npaBoBux 3aco0iB
gumie aBa (0OOB'S30K CIUIATUTH HEYCTOWKY Ta BIAIIKOAYyBaHHS 30HUTKIB)
nependayaroTh, y pasi iX peanizailii, 3B€pHEHHS CTSITHCHHS HAa MallHO OOpXKHUKA,

TOOTO MalOTh MaHOBUI XapakTep, 1HIII € 3aX0/IaMHU ONIEPATUBHOTO BILJIUBY.



58

[To-TpeTe, OLIBIIICTH OKPECICHUX 3aC001B MPABOBOTO 3aXHUCTY (KPIM 3aXOA1B
OTIEPATHUBHOTO BILIMBY) IependayaroTh OOOB'SI3KOBICTh YXBAJEHHS BiJIMOBIHOTO
pIIICHHS IOPUCIUKIIHHOTO OpraHy B pa3i He3roAu 3000B'A3aH0i 0COOU 3 BUMOTOIO
1HIIOT CTOPOHH WIOJO 3aCTOCYBaHHS HACHIAKIB, mepeadadyeHux 3aKoHOM abo
JIOTOBOPOM Ha BHUIIQJIOK MOPYIIEHHS 3000B'si3aHHs. TOOTO B MpUHIMIII BKa3aHa
O3HAKa, IO MOXE TPAKTYBAaTUCA SK MOXKIMUBICTh 3aIIATH TMPUMYCOBY CHITY
JIep’KaBU, HE € BUHATKOBOIO BJIACTHUBICTIO SIKUXOCh 13 PO3TJISAYyBaHUX 3aXOJIiB.
Tomy Taki TpagulliiHO BH3HAHI (GOPMH IMBUIHLHOI BIAMOBIAAIBHOCTI, SK
BIJIIKOAYBaHHS MarTepiaJbHOI Ta MOpAJIbHOI IIKOAW, HE MOXYTh OyTH
BIJIOKpEMJICH] BiJl PEHITH 3acO01B MPUMUHEHHS MPABOMOPYIICHHS 1 MOHOBIEHHS
MONEPEAHLOTO CTaHy CTOPIH, 30KpEMa 3a KPUTEPIEM BXKUTTSI 3aXO/lIB JEP>KaBHOTO
npumycy. AJke po3ipBaHHs JOrOBOPY Ta 3MiHA YMOB 3000B'A3aHHS, KOJIU BOHU HE
€ pe3yJbTaTOM JOMOBIIEHOCTI CTOPiH, TaKOX PEai3ylOThCS TUIBKH Y CYJIOBOMY
MOPSIIIKY.

Hapeneni  y3arasibHeH1 O3HaKM  371eOLIBIIOTO, SK  BOAYaeThcs, €
MpUTaMaHHUMU ITUBUIBHO-TIPABOBIN BijanoBigansHOCTI 0e3 BuHU. JI. ®. IlnaukoB
3aco0M BIAIIKOAYBaHHS IIKOAMW 3 JCNIKTIB, HE 3aCHOBAaHUX Ha BHHI, BU3HAYaB
yepes3 KaTeropiro 3aco0iB 3axucty [185, c. 24].

UeTBepTol0 OOOB'SI3KOBOI0  O3HAKOK IIMBUIHLHOI  BIAMOBIAAJIBHOCTI 3a
3arajJbHUM TMPABWIOM € JOJATKOBUHM XapakTep MaitHOBOro 0OOB'SI3KY MOPYIITHHKA,
SKUW HaOyBa€ BIAMOBIIHMX KBaTi(iKalIMHUX O3HAK, HANPHUKIAN, Y MPOCKINi
CITIBBITHOIIIEHHS MOT0 3 MPUMYCOBUM BUKOHAHHSIM O0OB’SI3KY B HATYypi, IO TAKOXK
€ MPaBOBUM 3aCO00M 3aXHUCTy IMBUIBHOTO TpaBa. [IpoTe A0MOKM B HUBUIBHOMY
npaBl MPUHIUI PEAJbHOIO BHUKOHAHHS 30€piraeTrbcsi SIK OfHA 3 TOJIOBHUX 3acaj
JOTPUMAaHHSI MPaBONOPANIKY B cdepl JOrOBIPHUX BIJHOCUH, BIACYTHI IMpPaBOBI
MiACTaBA JUIsl 1eHTUdIKAIll TPUMYCOBOTO BHUKOHAHHS B HATypl SIK 3aXOdy
BIIMOBIJAIBHOCTI, OCKUIBKM BiH HaOyBa€ O3HAaK OCHOBHOTO OOOB’SI3KY
3000B’s13aHOTO Cy0’€KTa. 3HAUCHHA Yy JIaHOMY pa3l Mae pi3He (yHKIIOHATbHE
HABAHTAXKEHHS, 10 MOKJIATAETHCS HAa Taki 3aco0u. Tak, SKIIO MPUCYIKEHHS 10

BUKOHAHHS B HATypl 30pPIEHTOBAHO HA 3aXMUCT CYO'€KTUBHUX ILMBLUIBHUX IpaB
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HUIIXOM MPUMYCOBOI peaiizallii MmepBICHOTO BOJEBUSBICHHS CTOPIH JTOTOBIPHHUX
MIPaBOBIIHOCHH, TO Pi3HI (OpMH BIIIIKOTYBAaHHS MaMHOBOI 1 HEMAaMHOBOI IITKOIU
CHpsAMOBaH1 Ha BIJHOBJIECHHS MOPYIIEHOTO MalHOBOTO CTaHy Ta/ab0 KOMIEHCAIII0
HEMaWHOBUX BTPAT KPEAUTOPA.

Y KOHTEKCT1 X JOCHIPKYBaHOI B 1M AWcCepTaliiiiHiii poOoTi kBasidikamii
IIMBUTHHO-TIPABOBOI BIMOBIAATBHOCTI 0€3 BUHU PO3TJISIIyBaHa O3HaKa HaOyBae, Ha
HaIll MOTJIS, BOJHOYAC MPUHIMIIOBO BIAMIHHUX puc. Tak, 13 Mo3uIlli KJIaCHYHUX
MIIXOMIB  Teopli  aOCONIOTHUX  TMPABOBIIHOCHH  BUIUIMBAE  KBasidikaris
MO3UTUBHOTO JIETIKTHOTO O0OB’S3KY SIK J0AAaTKOBOro. EcTpamosntooun X MOAENb
aOCOJIFOTHUX TMPABOBITHOCHH Ha CTPYKTYPy PEaTbHOTO TMPABOOXOPOHHOTO
MPABOBIIHOIIICHHS, 1110 BUHUKA€ 3 JCHIKTYy O€3 BHUHM, BOAUAE€THCS MOKIUBUM
BIJIMOBIIHI JCMIKTHI 3000B’s13aHHs O€3BUHHOTO 3arlojlif0Baya MIKOAU PO3TJIsAIaTu
AK OCHOBHI, WI0 B peaJbHUX yMOBaxX TPaBOBOi MAIMCHOCTI HAOYyBarOTh
TpaHcdopmarlii BiJi aOCONIOTHOIO HEraTUBHOIO 10 CYy0’€KTUBHOTO MO3UTHUBHOIO
(1eNmKTHOTO) 30008’ I3aHHS.

CucTeMHICTh HaBeIEeHMX KBami(iKaliiHUX O3HAaK IMBUIBHO-TIPABOBOI
BIIMOBIJAILHOCTI 0€3 BUHU XapaKTEPHU3ye BIJMOBIAHUM YMHOM MPABOBY CYTHICTh
SIBUIIIA, III0 B CBOIO YEPT'y OJICPXKYE JIOTIYHE BTIJICHHS Y BU3HAYEHH] HOTO TIOHSITTS.

VY Haymi UMBUIBHOTO TNpaBa TOHSTTA «IMBUIbHA BIAMOBIIAIBHICTE 0€3
BUHMY, SIK YK€ 3a3HAYAJIOCS BHUIIE, HE OJICPXKAJI0 YITKOTO YCTAJICHOTO 3MICTOBHOTO
BU3HAYCHHS, 10 3yMOBJICHO JIUCKYCIMHICTIO MPOOJEMAaTUKH BHU3HAYCHHS
3arajIbHOrO IMOHSITTS «HUBUIbHA BIAIIOBIIAILHICTEY.

Y 1uBUIBHOMY 3aKOHOJABCTBI YKpaiHM BIJICYTHE JieTajdbHE BU3HAYCHHS
MOHATTSI «UMBLILHO-TIPABOBA BIAMOBIJAIBHICTEY) B3arajl Ta «IUBLILHO-TIPABOBA
BIIMOBIJAJIBHICTE, 3a 3alOMIAHHSA INKOAW» a00 «IEeIIKTHA BIANOBIIAIBLHICTHY
30kpema. lle mae MoxuBIiCTh nociigaukam, sk 3azHadae O. O. OrpagHoBa, 10-
pI3HOMY TUIYMa4yuTH JaHUN TEPMiH, HaJJal0ul CBOi BU3HAYEHHS IIUBUIBHO-TIPABOBO1
BIJMOBiaIbHOCTI Ta iX oOrpyHryBanus [176, C. 61]. Ha T aymky, gemikTHa
BIJIMOBIIAJIGHICT, — II€ YAaCTHHA 3MICTY JETIKTHOTO 3000B’s3aHHS, a caMme Iie

000B’SI30K BIJINMOBIAAIBHOT OCOOM BIAIIKOAYBATH 3aMOAISIHY MOTEPILIOMY IIKOIY
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[176, c. 63].

O.C. Todde BiAMOBIIATBHICTL 32 BHUMAJA0K, TOOTO MpPU BIACYTHOCTI BHHH,
sKa TPYHTYETHCS HE HA OCY/l MOBEIIHKH MPaBOMOPYIIHUKA, a HA CTUMYJIIOBAaHHI
Horo 10 3/11MiCHEHHS MEBHUX i y MaOyTHROMY, BU3HAYa€ K Mipy IUBLIBHO-
paBoOBOI BimoBigaabHOCTI [88, €. 201 — 202].

O.B. ImutpieBa min O€3BUHHOIO IUBLIHHO-TIPABOBOIO BIANOBIIAIBHICTIO
po3yMie (akTUYHE BIAIIKOAYBaHHS 30WTKIB YW CIUIATy HEYCTOMKM HEBUHHUM
npapomnopyimHukoM [70 , €. 10 ] (mae Bu3HAYEHHS AOTOBIPHOI BiAIOBIIaILHOCTI
0e3 BUHHU).

K. B. baciH Bu3Hauae BIANOBIAQIBHICTE 0€3 BHUHU SIK 00OB’S30K
MPaBOIOPYIIIHUKA BIJIIKOYBaTH 30MTKU. BoHa BUKIIMKaHa HE OakaHHSAM M1IJaTH
oco0y, 10 3aBjaaja IIKOAM Oe3 BUHHM, OCYIy YU IMOKAapaHHIO, a NpParHeHHAM
HacaMIiepe]] KOMIICHCYBATH BHITaIKOBO 3aIloIisHU# 30uToK [28].

[. C. KanzadapoBa. 3a3Hauae, 1m0 3 MO3ULIA TOTMU MpaBa, SKIIO 3aKOH
nependayae 000B’SI30K O/IHIET 0COOM BIJIIKOAYBATH BUIAJAKOBO 3aMOJIIsIHI 30U TKU
1HIIIH 0c00i1, TO 11e — 000B’SI30K HA MIPUHIIMIN PU3UKY 1 € HE BIAMOBIAAIBHICTIO, a 11
MOJIEJUTI0 — KBa3iBiAMOBIAanbHICTIO. Takum umHOM, cam [IK Vkpainu, nwuiie
BUEHA, MICTUTh Y €00l «IOPUIAMYHY HEMpaBIy», OCKUIBKM  Ha3MBa€
BIJIITOBIIAJIBHICTIO T€, 110 HEO He sBisgeThes [95, ¢ 89 —92; 94, c. 372 — 376].
Haragaemo, 1o takuii miaxia OyB 3aCTOCOBAaHMM PHUMCHKHMH FOpPUCTaMHU (TIPO 1110
WIIIIOCS BUIIIE), TOXK JIaHA MO3UIIIS MAa€ MPABO HA ICHYBaHHS.

BoaHodac HeoqHO3HAYHO JOCTIAHUKA CTaBISATHCSA W JI0 CAaMOTO 3a3HAYCHHS
«BIATOBIAAJIbHICTH 0€3 BHUHMY, MPOTIOHYIOUN PI3HI BapilaHTU «BIiJMOBIIATIBHICTD 3
BUHSITKOM», «BIJIMOBIAAIBHICTh 32 PU3UK», «BIAMOBIJAIBHICTh HE3aJIEKHO BiJl
BUHW.

['oBopsiui mpo  BIAMOBIJAIBHICTH 3a IIKOMY, 3aloOJisIHY JHKEpeIoM
nigBuiieHoi HeOesneku, [. JI. Tlewnsra nwume, 1o  BXXKUBaHHA  TepMiHA
«BIITMOBIIAJIGHICT, 0€3 BHHW» € HEKOPEKTHHUM, IPABWIIBHIIIE TOBOPUTH IIPO
BiIMOBiJANIbHICTh 32 PHU3MK, OCKUIBKUA MIHCHOI yMOBOK MPUTSATHEHHS O

BIINOBIJIAJIBHOCTI € Jisl BUMAJKY SIK 3BOPOTHA CTOPOHA IOPUIMYHOTO PU3UKY
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[179, c. 98]. [aHe TBEepJUKEHHS MOXXHA BBa)XaTH CIPABEIUBUM  JJIS
CIIeIiaJIbHUX JICNIIKTIB, 110 MOB’A3aH1 3 JyKepesiaMu I1ABUIICHHOI HeOe3MeKH.

ChiBBIAHOIIEHHS  TOHATh  «BIAMOBIMAIBHICTH  0€3  BHHH» 1
«BIZIMOBIAATBHICTh HE3AJEKHO BIJl BUHI» MPOLIIOCTPYEMO HAa OCHOBI aHATI3Y .
112 cr. 950 OK Ykpainu. Tak, skmio 3a BTpaTy (HecTady) abo MOIIKOKESHHS
pedi, mpuiHATOI Ha 30epiranHs, 30epirad BIAMOBIJa€ Ha 3arajbHUX MiJCTaBax,
TOOTO 3a HASBHOCTI BHHHU, fKa TMPE3IOMYEThCI, TO Mpodeciiiuuii 30epirayu
BIANIOBiZIa€ 3a Il MOPYIIEHHS, SKIIO HE JOBEJE, IO 1€ CTAJIOCsS BHACHTIIOK
HerepeOopHoi cuin abo uepe3 Taki BIACTUBOCTI pedi, Ipo siki mpodeciiHuii
30epirau, mpuiiMardu ii Ha 30epiraHHs, He 3HaB 1 HE MIT 3HAaTH, a00 BHACIIIOK
YMHUCIy YU Tpy0Oi HEOOEpex)HOCTI MOKJIAXKOJABIs, TOOTO BIAMOBIAAIBHICTh
npodeciitHoro 30epiraya Mo>ke HacTaTu 0€3 BUHH.

Akmo B mepmioMy BHUMAAKY, 100 3BUIBHUTHUCS BIJ BIAMOBIIAIBHOCTI
Tpeba OBECTH, IO BUHU B AlAX 30epiraya Hemae, TO B APYroMy BHUIAIKY
3BUIBHUTHCS BI1JI TaKOi BIAMOBIIAIBHOCTI JOKAa30M HEBHHYBATOCTI HEMOKJIMBO
(noBeneHHS HEBUHYBATOCTI He OyJae MaTH HISKOTO HOPUIMYHOTO 3HAYCHHS).
3BIIBHUTHCS B1J] TaKOi BIAMOBIJAIBHOCTI MOKJIMBO TUIBKH JOBIBINM HAsIBHICTH
HenepeOOpHOI CUITH, TaKUX BIIACTUBOCTEH pedl, Mpo skl mpodeciitHuii 30epirad,
npuiiMaroud ii Ha 30epiraHHs, He 3HaB 1 HE MII 3HaTU, abo 3 YMHCIY
nokinaxomansisl. OTkKe, MOHATTS «BIAMMOBIOAJIbHICTE HE3AJEKHO Bl BHHHY»
mypiie, HDK  TOHATTI  «BIANOBIZAIbHICTE  0€3  BHHH»,  OCKUIBKH
BIJITOBIJAJBHICTE HE3aJIE)KHO Bl BUHM MOJKE HAcTaTH SIK 0e3 BHHH, Tak 1 3a
BUHY IHIIUX, TPETiIX (CTOPOHHIX) 0cCi0. Y MaHOMYy BHMAJKYy i€ TPUHIUI
npe3yMmilli BUHU, TOOTO 3amojil0Bay IIKOJIW 3aBXKIU BBAXKAETHCS BUHYBATHUM,
JIOKH HE JOBENIC 3BOPOTHE. 3a3HAUCHY MPE3YMIIIiIF0 BCTAHOBJICHO HacaMIlepea B
IHTepecax HaMMEHINl 3aXWIIEHOI CTOPOHHU, SKOK HAWYaCTIIIe € TOTePHiIHi,
OCKIJIbKM BOHA 3BiJIbHsSIE HWOro BiJ O0OOB'SI3KY MOBOJWTH BHUHY 3arojitoBaua
mkoau. [loTepmizoMy AoCTaTHBO MOBECTH Juiie (akT 3amMOMISTHHS IMIKOAH 1
PO3MIip MOHECEHUX HUM 30MTKIB; 3aI10JI1I0BaY KO MAa€ MOXKJIUBICTh JIOBECTH,

110 BIH HE € BUHYBATOI CTOPOHOIO.
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Ha nmpakTumi OyBaroTh BUIAJAKU, KOJH BIAMOBiAaY y CyAl HE JOBIB CBOIO
HEBHUHYBATICTh, a MO3MBady HEe JIOBIB BHUHY BiamoBimada. Ha aymky O.B.
JIMuTpieBOi, B TAaKOMY BHWIIQJKy IIOBHHHA [IATH TPE3YMIIis BUHHU (meopis
HecnpocmosHoi npe3ymnyii eunu). Y pasi KO0 HE BCTaHOBJICHA Hi BHHA, Hi
HEBHHYBATICTh, TO IMBUILHO-TIPABOBA BIANOBIJAIBHICTh TOKJIAAAETHCA 3a
HAsBHOCTI  «KBa3i-Cy0’€KTHUBHOI» YMOBHM  BIANOBIAANbHOCTI, fAKOIO €
HECIIPOCTOBHA IMPE3yMIIIlisl BUHHU, HaBITh SKIIO BIAMOBIAaY B JINCHOCTI €
BUHYBAaTUM. SKIO BiANOBiau B AIHCHOCTI HEBHHHHUM, BIAMOBIAAJBHICTb IpHU
HasBHOCTI «KBa3i-Ccy0’€KTHBHOI» YMOBH BIJANOBIAAJIBHOCTI O3HA4Ya€ HACMpaB.i
BiAnmoBimanbHicTh 0e3 BuaM [71, C. 106]. 3 HaBeaeHOro BOAYAETHCS, IO TEOPIs
HECIPOCTOBHOT MPE3yMIIIii BUHU CTOCYETHCS BUITAAKIB, IIIO OMOCEPEAKOBYIOThH
NPAaBOOXOPOHHI  JIENIKTHI ~ NPaBOBIJHOCHHM,  SIKI  IPYHTYIOTbCS  Ha
B1JNIOBIaIbHOCTI HE3aJie’)KHO BijJ BHHU. BpaxoByrouwm X OaraToBapiaTHUBHICTH
MPaBOBUX CUTYaIllil, 3 IKUMH MOB'A3YIOTh HACTAHHS BiAMOBIAAIBLHOCTI O€3 BUHU
Ta JJi 3a0e3MeYeHHs MPaBOBOI BH3HAYEHOCTI IOJO CHPUHHATTS 1HCTHTYTY
OC3BUHHOI BIAMOBIAJIBHOCTI, HA HAII MOIJIAM, CAYIIHUM € 3a3Ha4Y€HHS B SKOCTI
OCHOBHOTO MOHSITTS «BIANOBIIAJILHICTE O€3 BUHHY.

Ha namy mymKky, 1o npaBoBy fediHiiito Tpeda po3risgaTd yepe3 Mpu3My
MOHATTSI IUBLILHO-TIPABOBO1 BIJMOBIIAJILHOCTI 3a 3aMOMISTHHS IIKOAU — SIK BUJ
JIETIKTHOT BiJIMOBITATBHOCTI, IO ITPYHTYIOTHCS Ha BIJMOBIIATBHOCTI 32 3aMO1STHHS
IIKOJM HE3aJIC)KHO BiJI BHHHM JICIIHKBEHTa Ha 3acajiax BITHOBJICHHS IPaBOBOTO
CTAHOBHUINA MOCTPAXKIATIOT0, 30KpeMa IUISXOM BIAMIKOAYBaHHS (KOMIIEHCAIIIT)
3aBJIaHO]l IIKOJU.

Ha mizcraBi y3arajabHEHHSI HABEJIEHUX BUIIE MO3UIIM BUCHUX MPOMOHYEMO
aBTOPCbKE BHU3HAYEHHS IMBLIBHO-IPABOBOI BIAMOBIIAIBHOCTI 0€3 BHUHU SIK
JIETIKTHE 3000B’sI3aHHS BiAMOBIIATHHOI 0COOH BIIIKOAYBAaTH BUMAAKOBY (TOOTO,
IO IPYHTYETHCS MPUHIUII 00'€EKTUBHOTO PU3UKY) MalHOBY (MaTepialibHy) Ta/a0o
MOpaJIbHY HIKOY MTOTEPILIOMY.

Crning 3a3Ha4WTH, MO B HAyIll IMBUIBHOTO TMpaBa BUCIIOBIIOBAIKCS PIi3HI

OI[IHKH IIOAO JOILIIBHOCTI IHCTUTYTY IUBLIBHOI BIAMOBIIAJILHOCTI 0€3 BUHU. Tak,
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J1. B. boOpoBa notpumyBanacsi Mo3uilii, o0 1€ BaXXJIMBUN MPABOBHM 1HCTPYMEHT
3a0€3MeUeHHs COI[IAIbHOI CIPABEAJIMBOCTI B YMOBaX TEXHIYHOTO MpOrpecy Ta
BUKOPUCTAHHS JKEped miaBuiieHoi Hebesmneku [34, ¢. 505 — 566] .

BomgHodac nmeskxi HayKoBINI BiANOBIAAIBHICTE O€3 BHHHM BH3HAYAIOTH SIK
BUHSTOK, HEOOXIHY ITpaBOBY aHoMaJiio [254, C. 4].

I. C. Kanzadapora 3ayBaxkye, IO BCE X TaKW BIAMOBIJAIBHICTH 0€3 BHHH
CYIIEPEUNTh IPUHIHUITY cripaBeiuBocTi [95, €. 92].

0. O. JlenucoB migkpeciioe, mo Oe3BHMHHA BIAMOBIIAIBHICTh 37aTHA HE
CTUIbKH JUCIUIUIIHYBAaTH 1 3MIIHIOBATH MPAaBOMOPSAIOK, CKUIBKH 3MEHIIYBaTH
JTUCLIUILTIHY 1 CTUMYJIFOBAaTH 0€33aKOHHS, 00 SIKIIO BiANOBIIAILHICTh HE 3aJICKUTH
BiJl BUHH, TO SIKUI CEHC Y MParHeHHi TOTpUMYyBaTHCS 3aKoHy [66, C. 112].

K. B. bacin BBaxae, mo O€3BMHHA BIANOBIJAIBHICTh MPSMO CYIEPEUHTh
M,  QyHKLISIM, T[PUHIOMIAM — OPUIMYHOI  BIAMOBIAAIBHOCTI. be3BuHHA
BIJIIOBIJIAJIBHICTh MOPOJKYE Y TPOMAJSH TIIBKH HEMOBAry J0 3aKOHY Ta OpPraHiB
JCpIKaBHOI BJIaJIH, SKI BTUIIOIOTH BIAMOBIIHI 3aX01u Y *KHUTTA [28 , €. 123].

B. Bonopapcbkuii  3BepTae yBary Ha Te€, IO PAJl MOJIOXKEHb KOHIICTII
«IMBUTBHOT BIAMOBIIATBHOCTI O3 BUHW» cynepedyaTh Koncruryii Ykpainu [51, C.
75-76] .

Mu noTpumMyeMocsl THX TO3HMIIH, 110 IUBUILHO-TPABOBA BiJIMOBIAAIBHICTD
0e3 BUHHU € crenudiYHUM IHCTUTYTOM ITUBUIHHO-TIPABOBO1 BiANOBIIAIBLHOCTI, IO
HAJICKUTh JI0 3aCO0IB 3arajbHOI MPEBEHIIT 3a0e3MeUeHHs] TPABOMOPSAIKY y cdepi
[UBUILHUX BIJIHOCHUH, BUXIJHUM MPHUHIMIIOM SIKOTO € “He Hamkoap’ . BomHouac
[IMBUILHO-TIPABOBA BIMOBIJAIBHICT, 0€3 BUHU CHOpsIMOBaHA Ha 3a0e3MedyeHHS
CTaOUIBHOCTI UMBUIBHUX MPABOBIAHOCHH, HEMOPYIIHOCTI UMBUIBHUX IIpasB,
BIJIMOBITHO — 1X BIJHOBJIEHHS Y pa3l MopyweHHsA. ToMy LHMBUIBHO-IIPABOBA
BIIMOBIAANBHICTE 0€3 BHHH Ma€ IEPEBAKHO KOMIICHCAIIMHUNA (ITOHOBIIIOIOYHIA)

XapakTep.
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BucnoBkmu 10 Po3uminy 1

JIOKTpUHOIO IHUBUIHHOTO NpaBa YKpaiHW HE BUPOOJIECHO €IMHMX 3acaj Ta
MIJXO0/IB MO0 OOTPYHTYBAaHHS IMOHSATTS, 3MICTYy Ta CYTHOCTI IUBLIBHO-IIPABOBOI
BIJIMOBIIaTbHOCTI 0€3 BWHHU. 3'ACOBAaHO, IO TIEpPEBaXKHA OUIBIIICT, THUTaHb
[UBLIBHO-TIPABOBOT  BIJNOBIIAJLHOCTI 0€3 BHHM B Haylll IMBUIBHOTO TpaBa
VYkpainu MarTh TUCKYCIHHMM XapakTep. BojHodac po3BHUTOK HAyKOBOI JTYMKH 3
[UX MUTaHb CBIIYUTH MPO AOLIIBHICTH BUPOOUTH y3aralbHEHI TEOPETHYHI OCHOBU
CYy4aCHOTO PO3YMIHHS I[I€1 TPABOBOI KaTeropii B IMBUILHOMY TIpaBl YKpaiHu, TOMY
HaMM BUCBITIIOIOTHCS MIIXOAU IIOJI0 PO3POOKHU TEOPii BIAMOBIIATILHOCTI O€3 BUHU
B LIMBUIBHOMY MpaBl YKpaiHu.

BusznaueHo, 1mo Teopis HUBUIBHO-TIPABOBOI BIAMOBIAAILHOCTI 0€3 BUHU €
CUCTEMOIO B3a€MOINO3B’I3aHUX 1 B3a€EMOY3TOJKEHUX MOHSTh, MOTJISA/IB, CYKEHb 1
BHUCHOBKIB TIPO IUBUIBHO-TIPABOBY BIJIMOBIJIAJILHICTE ©0€3 BUHU SK SIBUIIE
00’€KTHUBHOI MPaBOBOi AliicHOCTI. BoHa € cKi1aloBOIO0 Teopii MUBIIHLHO-PABOBOT
BIIMOBIJAIBHOCTI, III0 BUCTYIIA€ OJIHIEIO 31 CKJIaJIOBUX YACTHUH (E€JIEMEHTIB) BUCHHS
PO LIMBUIBHE MPABO B IIJIOMY, a TAKOX T€OPii MPO IOPUANYHY BIMOBIJATBHICTb.

VY3aranpHEeHO HayKOBI TO3MLII Ta BU3HAYEHO, IO IPaBOBa CYTHICTb
[IMBUTLHO-TIPABOBOI BIAMOBIAAILHOCTI (SIK 3arajbHOi KaTeropii) po3KpHUBAETHCS B
TaKuX OCHOBHHMX 11 BJIACTUBOCTSAX: IIO-TIEpIIE, BOHA € OJHUM 13 MOKJIUBHUX
PI3HOBUIB IMBUILHO-NPABOBUX CaHKIIN; MO-Apyre — (QOpPMOI0 MPaBOBOIrO
BIUTMUBY Ha MPABOMOPYIIHHMKA; IMO-TPETE, TaKUM BIUIMB Iepeadavae mpuUHAMHI
MOTCHIIITHY MOXIJIMBICTh 3aCTOCYBAaHHS JEPKaBHOTO TMPUMYCY; II0-4ETBEPTE,
BTUTIOE CIENU(IYHUM 3MICT HMBLIBHO-TIPABOBOI BIJIMOBIAAIBHOCTI — BUHUKHEHHS
JI0JIATKOBOTO OOOB'SI3KY, BIIMIHHOTO BiJI OCHOBHOTO. B €qHOCTI IUX MpaBOBHX
BJIACTUBOCTEH PO3KPUBAETHCA OCOOJIMBICTh BIAMOBIIATBLHOCTI K CaHKINI Ta
B32€EMO3B'S30K 000X IIUX KATETOPiil K OKPEMOTO 1 0OCOOIMBOTO B MEXKaxX 3arajibHOT
CHUCTEMHU 3aXO/JIiB 3aXHUCTY IMBUIBHHUX MIPaB Ta IHTEPECIB.

[IpoanamnizoBaHo HAayKOBO-METOJIOJIOTIYHI OCHOBY Ta MIAXOAW IIOJ0
PO3pOOKH TEOPii ITUBUIBHO-IIPABOBOI BIIIOBIIAIBHOCTI 0€3 BUHH.

JlocniKeHo reHe3y Teopii NUBIILHO-TIPABOBOI BIIMOBIAAIBHOCTI 0€3 BUHH.
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3'sicoBaHO, 1O 11 BUTOKKM O€pyTh MOYATOK 13 PUMCHKOTO IMpaBa, B paMKax SIKOTO
IHCTUTYT BIJNOBIJAJLHOCTI ©€3 BHHU TMPOWIIOB €BOJIOLIID B  IPOEKIIII:
BIIMOBIAIBHICTH-TIOMCTA, 3aKOH TajioHa - jus talions (abo 3akoH BiAmiIaTH),
cuctema mTpadiB (poena). VY KiIaCHYHOMY pPHUMCHLKOMY TipaBi Oyio
3aII04aTKOBaHO JU(EepeHIliamio JIeJIKTHOT BIAMOBIJAJIBHOCTI 3a O3HAKaMH
3BHYAHHUX JENIKTIB Ta OCOOJMBHUX BHIAJKIB — KBa31JeJIKTIiB, 1[0 BHHHKAJIH
HE3aJIeKHO BIJl BHHMU 3a MPUHIMUIOM CHOpUYMHEHHS. Taki Bumajgku Oynu
BUHSITKaAMU, 1110 YITKO BU3HAYAIIUCS 3aKOHOM.

Ha ocHOBI KOMIUIEKCHOTO aHali3y HAYKOBUX KOHIICMIN OO
OOTpyHTYBaHHsI TEOpii BIAMOBIIAIBHOCTI 0€3 BHUHM, IO JAa€ JOCTAaTHHO IIOBHE
YSBJIEHHS MNPO OCOOIMBOCTI (POPMYBaHHA ii TEOPETUUYHHX OCHOB Ta PO3BUTOK
IIUBUTICTUYHOI TMPaBOBOi JAYMKH 3 IIUX IHTaHb, 3alpPOMOHOBAHO aBTOPCHKY
KJ1acu(ikariro TaKuxX KOHIISTIH:

- meopii @DYHKYIOHALHO20 00IPYHMYBAHHS YUBLIbHO-NPABOEOL
gionogioanvHocmi 6e3 uHu: TEOPIsl JTBOXACIEKTHOI IMPAaBOBOI BiMOBIIATBHOCTI
(1.B. boopoBa, II.€. Henb6aitno, M.C. CtporoBud); Teopis oOpraHizaiiiHo-
TexHIuHOi TmpeBeHIli (B. Bapkanio); Teopis CTUMYJIOBAaHHS YU BUHYBATOIO
Hayajia 3 BUHATKOM (Te€Oopis BUHU 3 BUHATKOM ab0 Teopis CTUMYJIOBaHHS)
(M.M. Arapkos, b.C. Antumonos, /[.B. bo6posa, B.I. CepebpoBcbkuii);

- meopii w000 PO3YMIHHA GUHU Y CKIAOI  YUBLIbHO-NPABOBOL
gionosioanvrocmi 6e3 eunu. Teopis «aBox miactaBy (K.K. fiukoB); Teopis
CTUMYJTIOBAaHHS YW BUHYBAaTOTO Hadaja 3 BUHATKOM (Te€Opis BUHHU 3 BUHATKOM a0o0
TEOpiss CTUMYIJIIOBaHHS); TEOPiS BUHU Ta CHEHMIAIBHUX HOPUAUYHUX (HaKTIB
(Teopis «BuHU Ta 3akoHy») (I'.K. MaTBeeB); Teopiss BUHU Ta CyO €KTHBHOIO
pusuky (B.A. Oiirensixt, C.I bparycs); Teopiss BUHU Ta 00 €KTUBHOTO PU3UKY
(0.0. Kpacapuukos, M.C. Marein, O.E. JleticT);

- meopii NpuuUHHO20 38’A3K). Teopis HEOOXIAHOTO 1 BUIIAJKOBOTO
npuunnHoro 3B’sa3ky (b.C. Antumonos, II.J[. Kaminceka, JI.A. JlyHm,
['.K. MatBeeB, E.A. ®neitmuip); Teopis He0OXiaTHOT yMOBH (200 pIBHOILIHHHUX

ymoB) (T. 'o60c¢c, M. Bypi);
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— meopii 00 €EKMUBHUX YMO8 YUBLILHO-NPABOBOI 8i0N08I0AIbLHOCMI Oe3 GUHUL:
Teopis MOXJIUBOro i aicHoro 3anofisHHs mkoau ( O. C. lodde); HeobxiaHOI
ymoBu (a6o piBHomiHHUX yMOB) (T.I[006c, M. Bypi); Teopis aaeKBaTHOTO
3aMofisiHHs;, Teopiss BHHH Ta 00’ektuBHOro pusuky (0O.0. KpacaBuukos,
M.C. Manein, O.E. Jleiict); Teopis BuHM Ta pu3uky (A. I'ycakoB ta I. JIi60a);
Teopis 3akoHHOTO cTpaxyBaHHs (O.0. KpacaBuukoB).

3a pe3yibTaTamMu JOCHIIKEHHS TEOPETUYHHUX aCMHEKTIB MO0 BU3HAUYECHHS
MPABOBOi CYTHOCTI IIMBLILHO-TIPABOBOI BIJIMOBIAAIBHOCTI 0€3 BUHU 3'sICOBAHO, 1110
ITUBUTLHO-TIPABOBA BiMOBIIATBHICTS O€3 BUHH € BUIOM JICIIKTHOTO 3000B’ I3aHHS,
[0 BWHUKAE 3 (akTy 3amoaissHHA o0co0l IMKOJW 3a BIACYTHOCTI BHUHHU
MpaBoINoOpyIlHUKa. Taka BIAMOBIAANBHICTh € BUHATKOM, OCKIJTBKM 3a 3arajlbHUM
MPaBUJIOM IUBUILHO-IIPABOBA BINOBIAIBHICTh IPYHTYETHCS HA MPUHLUII BUHU Y
BUMHEHHI TMPABOINOPYIIECHHSI Cy0 €KTUBHUX UMBUIBHUX mpaB. OmHak y psani
BUMNAJKIB 3 (PaKTiB 3amOAisTHHS 0CO01 IIKOJM Ta MOPYIICHHS Cy0’€KTUBHOTO MpaBa
BUHA HE MAa€ IOPUJMYHOTO 3HAYECHHS [UISl MPUTATHEHHS MPABOMOPYIIHUKA [0
LIUBUILHOI BIIITOBIJAJIHHOCTI.

CdopMynbOBaHO aBTOPCHKE BH3HAYCHHS TMOHATTSA ‘‘TIMBIIHLHO-TIPABOBA
BIINOBINAJIBHICTE O€3 BHUHU A SK MOEIIKTHE 3000B’si3aHHS BIAIIOBIIAJIBHOI OCOOH
BI/INIKOAYBATH TOTEPIIJIOMY BHUMIAAKOBY (TOOTO Taky, WIO TIPYHTYEThCS Ha
OPUHIUIIT O0'€KTUBHOTO PHU3MKY) MaWHOBY (MaTepiaibHy) Ta/abo MopaiabHy
IIKOTY.

[{uBiIEHO-TIPAaBOBA BIATMOBIIAJIBHICT, 0€3 BUHM Ma€ XapakTep IUBIIBHO-
MPaBOBOTO MPUMYCY, 110 B CY4aCHOMY MpaBl CJIiJ PO3TIIANATH SIK MO3UTHUBHUN
MIPaBOOXOPOHHUN OOOB’SI30K JICNIHKBEHTA, BUKOHAHHS SKOTO TPYHTYEThCS Ha
nepeBarax AUCHO3UTUBHUX Hayall IIUBLIBHOTO mpaBa. BogHodac BiH Moxe OyTH
3a0e3neyeHnit 3acobamMu AepKaBHOrO MPUMYCY, B TOMY YHCI1 IOPUCAUKIIHHUMH.
MeTta paep)kaBHOTO TIPUMYCY TIOJIsSiTa€  HE B TIOKapaHHI Ta BUXOBaHHI
MPaBOTIOPYIIIHUKA, @ B TMPABOOXOPOHI IUBUILHUX MPABOBITHOCHH 1 KOMIEHCAIIIT
3aBJaHOI IIKOIW TOPYIICHHSM IHUBUIBHUX TMpaB Ha 3acajax CIpPaBeIIUBOCTI,

00’€KTUBHOCTI, aJI€KBATHOCTI i PO3YMHOCTI.
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[3 mo3umii KIacCMYHHUX MIAXOJIB Teopii aOCOMIOTHUX MPABOBIIHOCHH
BUIUIMBAE KBami(ikallisl MO3WTUBHOTO JACTIKTHOIO OOOB’SI3KY $K J0JaTKOBOTO.
EcTtpanomtoroun  Mojenb aOCOMIOTHUX MPAaBOBITHOCHH Ha CTPYKTYPY PEaIbHOTO
MIPAaBOOXOPOHHOTO TIPABOBIJHOIICHHS, 10 BHUHHWKA€E 3 JIENIKTY 0€3 BUHH,
BOayaeThCd MOMKJIMBUM  BIAINOBIAHI  JETIKTHI 3000B’s3aHHS  OE3BUHHOIO
3armojIifoBava MIKOAW PO3TJISAATH SK OCHOBHI, IO B PEaJIbHUX yMOBaX IMPaBOBOT
niicHocTi  HaOynum  TpaHcdopmarii Bl  aOCOJIOTHOTO  HETaTHBHOTO /IO
Cy0’€KTUBHOT'O MO3UTUBHOTO (JIEJIIKTHOI0) 3000B’I3aHHS.

Po3BUTOK UUBUTICTUYHOT AYMKH IIOAO OOIPYHTYBaHHS  IMBUIBHOT
BIIMOBIAATBHOCTI 0€3 BUHHU IOB'SI3aHUM 13 TEHACHIIISIMH PO3BHUTKY ITMBLIHLHOTO
3aKOHOJIaBCTBA 3 IMX NMUTaHb Ta 3aKOHOJABCTBA y IiJIoMy. B cydacHHX yMoBax
dbopMyBaHHS CHUCTEMH TIpaBa YKpaiHM Ha 3acajax BEpPXOBEHCTBA IIpaBa Ta
YTBEPJKEHHS TPUHILUIY TPIOPUTETY TMpaB JIIOAWHH, a TaKOX 3 ypaxXyBaHHSIM
CTaHy MPaBOBOi AYMKH 3 JOCIIKYBaHOI MPOOJIEMATHKY € IMiICTaBU MPUITYCTHUTH,
10 1HCTUTYT LIMBLILHO-TIPABOBOI BIAMOBIIAJBLHOCTI 0€3 BUHH HE BHYEPIIaB CBOTO
MIPAaBOOXOPOHHOTO MOTEHINANy, YTIM MOTpeOye HOBUX KOHIENTYaJbHUX ITiJIXO/IIB
1010 OTO OOTPYHTYBAHHS ¥ OHOBJICHHS, 30KpeMa 3a PaxXyHOK TOIIYKY MPaBOBUX
dbopM 1 MexaHI3MIB ONTUMAJILHOTO MOEAHAHHS MPUBATHO-TIPABOBUX Ta MyOI1YHO-
MPABOBUX €JIEMEHTIB I110JI0 PO3MOAUTY PU3UKIB 3a BUMAJAKOBE 3aMOJISIHHS KON

0co01 ¥ mopy1iieHHs ii UBIILHUX MPAaB.
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PO3/LI 2
MPABOBI OCHOBH BIINMOBIJIAJILHOCTI BE3 BUHU
Y IUBUILHOMY MPABI YKPATHUI

2.1. JI’xepeja  mnpaBOBOr0  PeryJiOBaHHAA  LMBLIbHO-NPABOBOI

BiANOBIAJIbHOCTI 0€3 BUHU y NIPaBi YKpaiHu

B ropunnuHiil Hayli Mig TOHATTAM <«JDKEpesia MPaBOBOTO PEryJIIOBaAHHS»
(oKepena mpaBa) BU3HA4aOTh (OpPMH ICHYBAaHHS MPABOBUX HOPM sK OiliiiHI
CIOCOOM 30BHIIIHBOIO BUPAXKEHHS U 3aKplIUIEHHS HOPM MpaBa. Y TaKkoOMy
3HaUEHHI JO OCHOBHHUX JDKepen ((GopM) TmpaBa TpPaaULIMHO BITHOCSTH:
a) HOPMaTUBHO-TIPABOBUM akKT; 0) HOPMATUBHO-TIPABOBUI JOTOBIP; B) IPABOBUI
3BUYal; T) MPaBOBUM MpPELEACHT. Y IbOMY MIIPO3/1l JUCEPTAHTOM MOCTABICHO
3a 3aBJaHHs 3IMCHUTH aHajli3 JKEpesl IPaBOBOIO PEryJlOBaHHSA LUBLIbHO-
IPaBOBOI BIANOBIAAIBHOCTI O€3 BUHH Ta BU3HAYMTH 1X OCOOIMBOCTI.

JI>kepenbHy OCHOBY IHCTHTYTY IMBLIBHO-TIPABOBOI BIANOBIAAIBHOCTI 0€3
BUHU B YKpaiHi CTaHOBUTH CHUCTEMa HOPMATHUBHO-TIPABOBUX aKTIB, IO MICTSAThH
HOPMH, IKUMU PETYIJIIOETHCS JAHUIN BUJ BIANOBIIATbHOCTI.

HopmaTtuBHO-1IpaBOBi aKTH 3aiiMalOTh OCOOJIMBE MICIIE Y CUCTEMI MTPABOBUX
akTiB (iXx HEOOXIAHO BIJIPI3HATH BiJ aKTIB 3aCTOCYBaHHSA W TJIIyMadeHHs TpaBa
[273]. 3a rOpUANYHOIO CHIIOK® HOPMATHBHO-TIPABOBI aKTHU TOAUIAIOTHCS HA JIBI
BEJIUKI TPYIN: 3aKOHU 1 MA3aKOHHI aKTH.

UinpHe MicIle B CHUCTEMI HAIllOHAJILHOTO 3aKOHOJABCTBAa YKpaiHU MOCIJa€e
Koncrutynis Ykpaiau [112]. KOHCTUTYIIiS € TOJOBHUM JKEPEIOM HallioOHAIbHOT
IIPABOBOI CUCTEMH.

Konctutymis VYkpaiHu Oe3nocepeHO0 HE 3rajaye TaKOro TOHATTS, SIK
«IMBUTHHO-TIPABOBA BIAMOBIJAIBHICT, 0€3 BUHW», OJHAK BHU3HAYAE CHUCTEMY

3arajbHUX 3acaj, 10 3a0e3MeUy0Th OCHOBY JAHOTO IIPABOBOr0 1HCTUTYTY. Tak, 10
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3araJlbHUX KOHCTUTYLIWHUX 3acaj I[bOTO 1HCTUTYTY CJIiJ BIIHECTH HacaMmepes Ti,
10 BU3HAYAIOTh 3arajbHl OCHOBU KOHCTUTYIIMHOTO MPAaBOMOPAJIKY B JEpKaBl.

Jlo Takux Hayexath npunucd OCHOBHOTO 3aKOHY YKpaiHu, 3TiTHO 3 SIKUMHU:
VYkpaiHa € He3alIeKHOI0, JEMOKPATUYHOI, COIIAThbHOI0, MPABOBOIO JIEPKABOIO
(cT. 1); mroguHa, ii KUTTA 1 3M0POB's, YECTh 1 T1/IHICTh, HEIOTOPKAHHICTH 1 O€3IeKa
BU3HAIOTHCSI HAWBWINOIO COIIAIBHOIO IIHHICTIO, a JAep’KaBa — BIATOBITAIBHOIO
nepe; JTI0IMHOIO 32 CBOIO JIISUIBHICTD, YTBEPIPKEHHS 1 3a0€311eUeHHS IIpaB 1 CBOOO/T
moauHu  (cT. 3); B YKpaiHi BUBHAETHCS 1 i€ IPUHIIUI BEPXOBEHCTBA IpaBa (10
HacaMIiepe]l O3Hada€ BU3HAHHSA TIPIOPUTETY TMpaB 1 CBOOOJ JIFOJAWHH) Ta
Koncrutymii  Vkpainu (ct. 8); YMHHI MDKHapoOJHI JOTOBOpH, 3rojia Ha
00OB'A3KOBICTh SIKMX HadaHa BepxoBHoro Panowo VYkpaiHu, € 4YacTHHOIO
HaIlIOHAJIBHOTO 3aKOHOAAaBCTBa YKpaiHu (CT. 9); neprkaBa 3a0e3Ieuye 3aXUCT MpaB
yCiX Cy0'€KTIB MpaBa BIACHOCTI 1 TOCMOJAPIOBAHHS, iX PIBHICTh MEpe] 3aKOHOM
(cT. 13); rapaHTy€eThCs MPABO BJIACHOCTI Ha 3eMITiO (CT. 14); 000B'sI3KOM JepKaBU €
3a0€3MEUCHHS] EKOJIOTIYHOI O€3MeKH, MOJ0JIaHHd HachiakiB YopHOOMIbCHKOT
Karactpopu — KaracTpodu IUIAHETAPHOTO MaciiTaldy, 30epe’keHHs reHO(POHIY
VYkpaincekoro Hapoay (ct. 16); HallBaXIuUBIIMMHU  (QYHKIISIMA  JepiKaBU
BU3HAYECHO 3aXHUCT CYBEPEHITETY 1 TEPUTOPIaIbHOI IITICHOCTI 1 HEOTOPKAHHOCTI
Ykpainu, 3a0e3nedeHHs 11 €KOHOMIYHOI Ta iH(opMmaiiiiHoi Oe3meku (cT. 17);
MPaBOBUH TOPAZIOK IPYHTYETHCS Ha 3acajiaxX, BIAMOBIIHO 0 SKUX HIXTO HE MOXeE
OyTH NPUMYIIEHUA POOHWTH Te, IO HE IepeadadyeHO 3aKOHOJABCTBOM, TOJ1 SIK
OpraHW Jep>KaBHOI BJIAIM Ta OPTaHW MICIICBOTO CAMOBPSIYyBaHHS, iX IOCAIOBI
ocoOu 3000B's13aH1 JTIATH JIMIINE Ha IMJICTaBl, B MEXax IMOBHOBaXKEHb Ta y CIOCIO,
1o nependayeni Konctutyiiero ta 3akonamu Ykpainu (cT. 19).

BaxxnmuBUMHM KOHCTUTYIIHHUMU TTOJIOKEHHSIMHA B KOHTEKCTI JOCIIIKyBaHOI
TEMHU € Ti, M0 3aKPIIUTIOITh CUCTEMY OCOOMCTHX 1 MAaWHOBUX TpaB JIIOJUHU Ta
rapanTtii iX HemopymHocTi. Tak, KOHCTUTYIIHHI 3acagyl HENOPYIIHOCTI TMpaB
JIOJIMHU OJIEpIKaj CUCTEMHE 3aKpiruieHHs B npunucax Koncrurytii Ykpaiau npo
T€, II0: MpaBa 1 CBOOOIU JIIOJUHU € HEBIIUY)KYBaHUMHU Ta HEMOPYIIHUMH (CT. 21);

KOHCTHUTYI[IMHI MpaBa 1 CBOOOU rapaHTYIOThCS 1 HE MOXKYTh OyTH CKacoBaHi, pu
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NPUMHATTI HOBUX 3aKOHIB 200 BHECEHHI 3MiH J0 YMHHHUX 3aKOHIB HE JIOMYCKAETHCS
3BY)KEHHSI 3MICTY Ta OOCSATY ICHYIOUMX MpaB 1 c¢B000ja (CT. 22); KOHCTUTYIIIHHI
mpaBa 1 CBOOOIM JIOJUHHM 1 TPOMaJsHUHA HE MOXYTh OyTH OOMEXeHi, Kpim
BUMazKiB, mnepeabadennx Koncrutymiero VYkpainu (ct. 64); I1HCTHTYIIIHO-
MPOLIEyPHUX TapaHTii 1010 BHECEHHS 3MiH 10 OCHOBHOTO 3aKOHY CTOCOBHO
npaB i CBOOOT JIt0MHH 1 TpoMasiauHA (cT. 157, 159).

Cepenl KOHCTUTYIIMHUX MOJ0KEHb, SKUMU BU3HAYAIOTHCS IpaBa 1 cBOOOIU
Ta 00OB'SI3KM JIIOJIMHM, B KOHTEKCTI I11€1 pOOOTH CITi 3BEPHYTH yBary HacaMIiepe;l
Ha Ti, 110 BCTAHOBJIOIOTh: MPABO HA BUIBHUI PO3BUTOK OCOOHMCTOCTI, SIKIIO MPHU
IIbOMY HE€ TMOPYIIYIOThCA MpaBa 1 cBoOoAM iHIUX jrojed (ct. 23); rapanTii
piBHOCTI Ta HemuckpumiHaii (cT. 24, 52); rapaHTii HalllOHAJLHOTO MPaBOBOIO
pexuMy JUIsl 1HO3EeMIIIB Ta oci0 0e3 rpoMaasiHCcTBa (CT. 26); mMpaBO Ha KUTTSA
(ct. 27); mpaBO KOKHOTO Ha MOBary J10 Moro rigHocTi (CT. 28); mpaBo Ha cBOOOIY
Ta OCOOMCTY HENOTOPKaHHICTh (cT. 29); HemoTopkaHHICTh »kuTia (cT. 30);
HEBTPYUYaHHs B 0cOOMCTE Ta cimeitHe )uTTs ( ¢T. 31, 32); cBOoOO1a TiepecyBaHHs Ta
BUTBHOTO BUOOPY MicCIs mpoxkuBaHHA (CT. 33); mpaBo Ha CBOOOY JTyMKH 1 CIIOBA,
Ha BUIbHE BUPAXEHHS CBOIX IMOIJIAJIIB 1 IEPEKOHAHb, CBITOIJISAY 1 BIPOCIOBIAAHHS
(ct. 34, 35); mpaBOo BOJIOJITH, KOPUCTYBATHUCS 1 PO3MOPSAIKATUCS CBOEIO
BJIACHICTIO, PE3YyJbTaTaMU CBO€I 1HTENEKTYaJbHOI, TBOPYOi MISUIBHOCTI; rapaHTii
HETMOPYIIHOCTI TpaBa MPUBATHOI BJIACHOCTI; BUKOPHCTAHHS BIACHOCTI HE MOXE
3aBJaBaTH IIKOJM IIpaBaM, cBoOojgaM Ta TIHOCTI TPOMAJSH, 1HTEpecam
cycniiabcTBa (CT. 41); mMpaBo Ha MIANPUEMHUIIBKY AISUIBHICTD, sIKa HE 3a00pOHEHA
3aKOHOM; 3aXHUCT IpaB CIOXUBaYiB (CT. 42); MpaBO Ha MpaIo, HalexkHi, Oe3NMeuHi
1 3I0pOB1 YMOBH Mpalii, Ha 3apoOiTHY miaTy (cT. 43); mpaBo Ha COLaIbHUI 3aXUCT
(ct. 46); mpaBo Ha kU0 (cT. 47); MpaBO Ha OXOPOHY 3JIOPOB'S, MEIUYHY
nornoMory (ct. 49); mpaBo Ha Oe3reuyHe I KUTTSA 1 370pOB'S JOBKUUIA Ta Ha
BIJIIIIKOTyBaHHS 3aBIAaHOI MOPYIICHHSM IbOTO TpaBa mkoau (ct. 50); 3axucr
IHTEJIEKTyaJIbHOI BIAacCHOCTI (CT. 54); mpaBo Ha MpaBOBY JomOMOTY (cT. 59); Mexi
IOPUIUYHOI BIAMOBIAAIBHOCTI (CT. 61); 3aranpHu 00OB'SI30K HE 3aIOIFOBATH

IIKOJy TPUPOMl, KyJIbTYpHIN CHaAIIMHI, BIAIIKOJAOBYBaTH 3aBllaHi 30WUTKH,
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HEYXWIBHO pAoaepxkyBatucs KoucTutymii YkpaiHu Ta 3akoHIB YKpaiHd, He
MOCSATaTH Ha IpaBa 1 CBOOOIU, YECTh 1 T1HICTD 1HIIHNX JIF0JIeH (CT. 66, 68).

Jlo HaliBaXJIMBIMIMX KOHCTUTYLIMHUX TOJOXKEHb HaJIeXKaTh MPUIUCH CT. 55
OcHOBHOTO 3aKOHy, SIKUMH 3aKpIIUIIOETHCS CHUCTEMa TapaHTIl 3aXHCTy TpaB i
CBOOOJ JIIOJMHU 1 TPOMaJsIHMHA, a caMe: CYJOBOr0 3aXUCTy (SIK YHIBEpCalbHOT
rapaHTii 3aXUCTy MPaB 1 CBOOO I JIOIUHHU 1 TPOMAITHIHA); TIPaBa HA OCKAPKCHHSI B
CyJl pillieHb, A1l und O€3IIsUIbHOCTI OPTaHiB JIep>KaBHOI BJIaJIM, OPTaHiB MICIIE€BOTO
CaMOBPSITyBaHHs, OCAIOBUX 1 CTYKOOBUX 0C10; MpaBa Ha 3BEpPHEHHS 32 3aXHUCTOM
70 BIAMOBIIHUX MDKHAPOJHUX CYJOBHX YCTAaHOB UM JI0 BIJAMOBIAHUX OpraHiB
MDKHApOJIHUX OpraHizallii, WwieHoM ab0o yJYaCHUKOM SIKUX € YKpaiHa; mpaBo Oy/ib-
SAKUMH HE 3a00POHEHUMHM 3aKOHOM 3aco0aMHM 3axXHIaTH CBOI Mpasa i cBOOOIU BiJl
MOPYIICHB 1 IPOTUIIPABHUX TOCATAHb.

Crarreto 56 Koncturyiii YkpaiHu BCTaHOBIICHO, 110 KOKEH Ma€ MpaBo Ha
BIJILIKOAYBaHHS 3a PaxyHOK JEpXaBU YU OpraHiB MICIIEBOTO CaMOBPSAYBAHHS
MaTepiaibHOI Ta MOPaJIbHOI IIKO/IU, 3aBIaHOI HE3aKOHHUMU PIIICHHSIMU, JISIMU YU
O€3/1sUTbHICTIO OPTaHIB JeP>KaBHOI BJIaJId, OPTaHiB MICIIEBOTO CAMOBPSIyBaHHS, iX
MOCAJI0BHX 1 CIIY’KOOBHX OCI0 MpH 3/11IICHEHHI HUMH CBOIiX TOBHOBaYKEHb.

BaxnmuBoro  3acamoro  mono  (GopMyBaHHS — IHCTUTYTY  IHMBLIBHOL
BIIMOBIJAILHOCTI 0€3 BUHU €, SIK BBaKA€MO, KOHCTHUTYIIiliHA BUMOTa BUKIIIOUHO
3aKOHOJIAaBUOTO BU3HAYEHHS MPaB 1 CBOOO I JIIOJAWHM 1 TPOMAJITHUHA, TapaHTIN 1UX
mpaB 1 cBOOOJ; OCHOBHUX OOOB'SI3KIB TPOMAJIIHMHA, a TaKOX 3acaj] IHUBUIHHO-
npaBoBoi BiAnoBiganbHOCTI (M. 1, 22 4. 1 cT. 92 Konctutyii Ykpainu). Y upomy
3B'I3KY CJIij] 3BepHYTH yBary Ha no3uilii KoncrurymiitHoro Cyny Ykpainm, siki BiH
BucioBuB y cBoemy Pimenni Big 30.05.2001 Ne 7-pm/2001 momo oditiitHoro
TIyMadeHHs mojoxeHHs 1. 22 4. 1 cr. 92 [251] crocoBHO TOro, mio LUM
MOJIOKEHHSIM ~ BU3HAUEHO, M0 BUKJIIOYHO 3aKOHaMH  YKpaiHH MaroTh
BpPETryJIbOBYBaTUCh 3acajyd IMBIJILHO-TIPABOBOI  BIAMOBIAAIBHOCTI (3arajibHi
MiJCTaBU, YMOBH, (JOPMU BiZIMOBIAATBHOCTI TOIIO). B Takmii coci6 Konctutyiis
VYkpainu 3a00poHWTIa BpETyJbOBYBAaTH 3a3HAYCHI  MHUTAHHS IM113aKOHHUMU

HOPMAaTHUBHO-IIPABOBMMHM  aKTaMHU Ta BCTaHOBWIA, 10 Jdme BepxoBHa Pana
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VYkpainu y BIANOBIAHOMY 3aKOHI Ma€ MpaBO BU3HayaTH IIi nuTaHHs. HaBenene
BKa3zye Ha Te, 110 1HCTUTYT LMBLIBHO-TIPABOBOI BIJAMOBIIAILHOCTI O€3 BUHU Mae
3aKOHOJIaBUy TPHPOAY, TOOTO OXOIUIIOE HOPMH, IO MICTATHCS B 3aKOHOJIABUMX
akTax. OCOONMBICTIO TAKOTO BHIY JKEPEN IbOr0 1HCTUTYTY, 10 SKHX BIIHOCSTH
HOPMATHUBHO-TIPABOBI aKTH, € TE, 1110 10 HUX HAJIEKATh BUKIIOYHO 3aKOHH.

BusHauanpbHUM DKEpENIOM TPABOBOTO PETYJIOBAaHHS ITUBUILHO-TIPABOBOI
BIJINIOBIaIbHOCTI O¢3 BuHU € LluBinbpHMi kogeke Ykpainu [299], skuM BU3HAYCHO:
3arajibHi 3acajy IMBUIBHO-TIPABOBOIT BIAMOBIJAILHOCTI (SKa BIAMOBIIHO 10 4. 3
cT. 14 BU3HaeTHCS 3acO000M 3a0€3neYeHHS] BUKOHAHHS ITUBUIBHOTO 000B'S3KY), IO
KOPECHOHIYIOTBCS 3 3acajJaMd 3aXUCTy LUBUIBHHUX TpaB (M. 3 po3a. 1 kH. 1),
IpaBUJIaMH Npo BIANOBIAANBHICTh 32 NOPYIIEHHS 3000B's13aHHs (1. 51 po3a. 1 KH.
5, 30kpeMa cT. 614, 617), a Takox mpaBuiia Mpo 3MiHy ad0 PO3ipBaHHS JOTOBOPY Y
3B'SI3KY 3 1CTOTHOIO 3MIHOIO 00CTaBUH (CT. 652), nmpo 3000B's13aHHSA, 11I0 BAHUKAIOTh
BHACIIJIOK PATYBaHHS 3J0POB'S, )KUTTS (I13M4YHOI 0cOOU, MaifHa 1HIIOI 0coOu (CT.
1161, 1162), npo BiAIIKOyBaHHS IIKOJX 32 HEJOTOBIPHUMH 3000B'I3aHHSIMU, 1110
BUILTMBAIOTH 3 JETIKTIB (TJI. 82 po3a. 2 KH. 5).

Hopmu, 1o perymntoroTh HUBIUIBRHY BIAMOBIAANBHICTh 0€3 BUHH, MICTSITHCS
TaKOXX B IHIIMX Kojaekcax Ykpainu. Tak, ['ocromapchkuii komeke Ykpainu [55] y
cT. 218 BHU3Hauae MiICTaBU TOCMOJAPCHKO-MIPABOBOI BIAMOBIIATBHOCTI, IKUMHU 32
3arajJbHUM TIPaBUJIOM € MPaBOMOPYIICHHS y cdepi rocnomaproBanHs. BoaHouac
YaCTUHOIO JPYTOi M€l CTATTI BCTAHOBJIEHO, 1110 YYACHUK TOCTIOJIAPCHKUX BITHOCHUH
BIIMOBIZa€ 3a HEBUKOHAHHSA a00 HEHAJIe)KHE BHUKOHAHHS T'OCIHOJapChKOTO
3000B'I3aHHS YW TOPYIICHHS MPaBWI 3AIMCHEHHS TOCHOJAAPCHKOI iSIBHOCTI,
SAKII0 HE JIOBEIE, 10 HUM BXKUTO YCIX 3aJeKHUX BIJ HHOTO 3aXOJIB s
HEJIOMYIICHHS TOCMOJAPCHKOTO TMPABOMOPYIICHHSA. Y pa3i SKIIO 1HIIE He
nepeadayeHo 3aKOHOM ab0 JTIOTOBOPOM, CYO'€KT TOCIOJIapIOBaHHS 3a MOPYIICHHS
rocrnoAapchbkoro 3000B's3aHHS HECE TOCHOJAPCHKO-TIPABOBY BiAMNOBIAAIBHICTD,
SKIIO HE OBEE, 10 HAJIECKHE BUKOHAHHS 3000B'sI3aHHS BUSBUIIOCS HEMOXKIMBUM
BHACIIZIOK il HenmepeOOpHOi cuiv, TOOTO HAI3BHYAaWHHUX 1 HEBIABOPOTHHX

00CTaBHWH 3a JaHUX YMOB 31HCHEHHS TOCIOAPChKOI isTBHOCTI.


http://zakon4.rada.gov.ua/laws/show/436-15
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Komekcom mmBineHOTO 3axucty Ykpainm [109] BperynboBaHO mHTaHHS
BIJINIKOTYBaHHS MaTepiajibHUX 30MTKIB Ta 3a0€3MEeUeHHS KUTJIOM MOCTPaXKIaTNX
BHACIIIJIOK HAA3BUUYAWHUX CUTYyaIii (cT. 85, 86).

BigmoBigao g0 ct. 110 Bomnoro xoxekcy Ykpainu [50] mepenbaueno, mio
MOPYIIEHHS BOJHOIO 3aKOHOJIAaBCTBAa TATHE 3a €000  AUCIHHUILIIHAPHY,
aJIMiHICTpaTUBHY, IUBIJILHO-TIPABOBY 200 KpUMiHAJIbHY BiANOBIJAIBbHICTD 3T1THO 3
3aKOHOJABCTBOM YKpaiHu. BojaHouac BCTaHOBJIEHO, IO BOJOKOPHCTYBaul
3BUIBHSAIOTHCS BiJl BIAMOBIAAIBHOCTI 32 MOPYIICHHS BOJHOT'O 3aKOHOJIABCTBA, SKIIO
BOHHM BUHHKJIM BHACTIIOK Ji1 HEMepeOOPHUX CUJI MPUPOAHN YU BOEHHUX [TiHA.

Kozaekc TtoproBenbHoro mopemiaBctBa Ykpainm [108] Takox peryioe
MUATAHHS 00 3BUIBHEHHS B1Jl BIANOBIIAILHOCTI. 3T1AHO 3 Moro ct. 316 onepatop
SIEPHOTO CyJIHA 3000B'I3aHUM BIIIIKOMYBATH SACPHY IIKOAY, SKIIO HE JOBENE,
0 IIKOJAa BWHHUKJIA BHACIHIOK BOEHHMX [iH, BOPOXKHX i a00 HapOJIHHX
3aBOPYIIICHB, HETIEPEOOPHUX CHIT TIPUPOIH.

Cepen  3akoHIB, 1[0  PEryJIOIOTh  MHUTAHHS  IUBUILHO-TIPABOBOI
BI/IMOBIAATBHOCT O€3 BUHU CJIiJ] BHOKPEMHTH 3aKOHH, III0 CTOCYIOTHCS JJOTOBIPHHUX
BIJIHOCUH, 3aKOHU Yy cdepl 3aXHUCTy MpaB CHOXKHBAdiB Ta Ti, AKI PErYyJIOIOTh
MIPaBOBITHOCHHM, 1110 BAHUKAIOTh CTOCOBHO 00'€KTIB MiABUIIICHOT HEOC3MEKHU.

3akonom Ykpainu «I[Ipo 3actaBy» Bim 02.10.1992 Ne 2654-XII  [216]
BpPETryJbOBAaHO MEXaHI3MHU BIAMOBIIAJIBHOCTI 3acTaBOJEp)KaTesi 3a BTpary,
HemocTadyy abo MOIIKOJDKEHHS IIpeaMeTra 3acTaBu Ipu 3akiani (cr. 48), mo
BKJIIOYAIOTh €JIEMEHTH BIJNMOBiAANIBHOCTI 0e3 BuHU. Tak, mepemdadeHo, IO 3a
BTpary a00 HemocTrayy IpeaMera 3akiaay — 3acTaBojepKarellb  Hece
BIJINOBIJIAJIBHICTD Y PO3MIpl BAPTOCTI BTPAYEHOrO MaiHa, a 3a MOLUKOKEHHS
MpeaIMeTa 3aKjiaaay — B pO3MIpi CyMH, Ha SKy 3HH3HWIACh BapTICTh 3aCTaBIICHOTO
MaiiHa. 3acTaBojeprKaTeldb 3000B'I3aHHMM BIANIKOAYBATH  3aCTaBOJABINIO  BCI
3arno/IisiHl BTPATOI0, HEIOCTAUCI0 YU TIOMIKO/KCHHSIM TIpeaMeTa 3akjaay 30UTKU
B TIOBHOMY 00cCs3i, SKIIO II¢ TepeadadyeHo 3aKOHOM YU  JOTOBOPOM.
3acTtaBojep:KaTeNb BIJIMOBIAE 3a BTPATY, HEJOCTAUy YU MOIIKOHKEHHS MpeaMeTa

3aKjajay, SIKIIO BiH HE JOBEJE, 10 BTpaTa, HEJ0CTa4ya YU MOILIKOJKEHHS CTaIuCs


http://zakon4.rada.gov.ua/laws/show/213/95-вр
http://zakon4.rada.gov.ua/laws/show/176/95-вр
http://zakon.rada.gov.ua/go/2654-12
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HE 3 Horo BUHM. SKII0 3acTaBoAepxkaTeneM € JomOapa ado iHIIa opraizaris, s
AKOI HaJaHHS KpPEAWUTIB TpOMasHaAM IiJ 3aKJIaJl € MPeAMETOM ii AISUTbHOCTI,
3BUTPHEHHS BiJ BIAMOBIJATHHOCTI MOXKE€ MaTH MICIIE JIMIIE 3a YMOBH, IO
3acTaBoJIiepKaTeNlb Ma€ JOKa3W, M0 BTpaTa, HEAOCTauya YH TMOUIKOKEHHS
IpeaMeTa 3aKiiaay CTaIuCs BHACTIIOK HENEepeOOPHOI CUITH.

BinnoBiganeHICTh 3a MOPYIICHHS TOTOBIPHUX 3000B's13aHb i Yac MepeBe3eHb
TaKOXX BpPAaXOBY€ BHUIIAJKH MO033JOTOBIPHUX JAENIKTIB. 3akoHOM Ykpainu «IIpo
3ai3auuHui Tpancnopt» Bix 04.07.1996 Ne 273/96-BP [215] BcraHOBIICHO, 1110 32
He30epekeHHsT  (BTpaTy, HecTady, TICYBaHHS, IMOIIKOJKEHHS) MPUHHITOTO [0
NepeBe3eHh  BaHTaXy, Oaraxy, BaHTaxxo0araxy  TEpEeBI3HUKH  HECYTh
BIJIOBIJIAJIBHICTD Y po3Mipl ()aKTHYHO 3alOJISHOI IIKOJIW, SKIIO HE JOBEAYTb,
MO0 BTpaTa, HeCTaya, IICyBaHHS, MOIIKO/KEHHS BUHUKIN 3 HE 3QJICKHUX BiJ
HUX Npu4uH (CT. 23).

JlxepenamMu MpaBOBOTO PETYJIOBAHHS IIUBLILHO-TIPABOBOI BIAMOBIIATbHOCTI
0€3 BUHU € s/l 3aKOHIB, IO PETYIIOIOTh MUTAHHS 3aXUCTY MPaB CIIOKUBAYIB.

OcHoBHUM 3 HUX € 3akoH Ykpainu «IIpo 3axucT mpaB CIOXKUBa4iB» Bij
12.05.1991 Ne  1023-XI1 [222], sxuM BperyiJbOBaHO BIIHOCHHU MiX
CIOKMBA4YaMH TOBapiB, pOOIT 1 MOCIYT Ta BUPOOHMKAMH 1 MPOAABISIMA TOBApiB,
BUKOHABIISIMUA POOIT 1 HaJlaBayaMu MOCTYT p13HUX (OPM BIIACHOCTI, BCTAHOBJIEHO
MpaBa CIOKHUBaYiB, a TAKOK BU3HAYEHO MEXaHI3M X 3aXHUCTYy.

3akoH Ykpainn «IIpo BIANOBIAANBHICTH 3a IIKOAY, 3aBJaHy BHACIIIOK
nedexry B mpoxaykiii» Big 19.05.2011 Ne 3390-VI [202] perymroe BiIHOCHHH
I0JI0 BIATMOBIMAIIBHOCTI 3a MIKOMY, 3aBAaHy MOTEPIUIOMY BHACIIIOK JAEPEKTy
B NPOAYKIIi, sIka BBeAeHAa B 00ir B YkpaiHi. BcTaHoBieHo, 1mo 1eil 3akoH He
o0OMexXye OyJIb-SIKUX MpaB MOTEPIIOro 3TiIHO 3 JOTOBIPHUMH YU HEJOTOBIPHUMU
3000B'I3aHHSIMU, 10 BCTAHOBJIIOIOTH 1HINY, HIK TepeadadeHa UM 3aKOHOM,
BIIMOBIAAIBHICTh, 30KpeMa IMpaBa Ha BIJIIKOJYBaHHS MOPAJIBbHOI IIKOIU abo
mpaBa Ha BIAIIKOAYBAaHHS INKOAW B OKpeMux cdepax NIHUBUIBHUX BIJIHOCHUH

BIJIOBITHO /10 3aKOHOAaBCTBa (CT. 2). BianmoBigHO 70 #oro cT. 4 BIAIIKOTyBaHHS


http://zakon.rada.gov.ua/go/273/96-вр
http://zakon.rada.gov.ua/go/273/96-вр
http://zakon.rada.gov.ua/go/1023-12
http://zakon.rada.gov.ua/go/3390-17
http://zakon.rada.gov.ua/go/3390-17
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IIKOJIM HE 3aJIeKUTh BiJl BUHM BUPOOHMKA MPOAYKIII, a TaKOX BIJA TOrO, YU
nepeOyBaB MOTEPIUIMNA 3 HUM Yy JIOTOBIPHUX BIJIHOCHHAX.

Cr. 16 3akony VYkpaiam «[Ipo 3aranpHy O€3MeYHICT, HEXap4YOBOI
npoaykmii» Bix 02.12.2010 Ne 2736-VI [214] mnepenbadeHo, mo BHPOOHUK HE
HeCce BiMOBIIAILHOCTI, SIKIIO JOBEAE, 30KpeMa, 1110 3 YpaxyBaHHIM yCiX 00CTaBUH
BIJIMOBIIHA TIPOAYKIIiS Micsl BBEACHHS ii B OOIr cTana HeOEe3MeYHOI0 BHACIHIIOK
N1l a00 O6€3/IsIIPHOCTI 1HIIMX 0C10 Yu 00CTaBHUH HEeNepeOOPHOT CHUITH.

[TonoxxeHHs, 10 CTOCYIOTHCS IUBIILHO-TIPABOBOI BIIMOBIAAIBHICTh O€3 BUHH,
MICTSTh 3aKOHOJIABYl aKTH, WI0 PEryJiol0Th ISAJIBHICTh, IMOB'S3aHy 3
EKCIUTyaTaIliern, BUKOPUCTAHHSAM 00'€KTIB MIJBUIIIEHOT HEOE3MEKU.

3akoHoMm Ykpainn «IIpo 06'ektu migBumeHoi HeOesmeku» Bim 18.01.2001
Ne 2245-111 [228] y craTTi 16 BCcTaHOBIIEHO, IO MTKOAA (B TOMY YHCIII MOPaJIbHA),
3anojisiHa (PI3UYHUM YM FOPUIUYHUM 0co0aM BHACIIJIOK aBapii, 1[0 cTajacs Ha
00'eKT1 TIABUIIEHOI HEOE3MEKH, HE3AJIEKHO BIJI BUHU CY0'€eKTa TrOCIOAapChKOl
JUSITTBHOCTI, Y BIACHOCTI 200 y KOPUCTYBaHH1 AKOTo nepedyBae 00'€KT IMiIBUILIEHOT
HEeOE3IMeKH, BIIIKOIOBYETHCS Cy0'€KTOM TOCMOAAPCHKOI IISITBHOCTI ITUM 0cOo0aM y
MOBHOMY 00cCs31, KpIM BUIAJKIB, KOJHM aBapis BUHUKIIA BHACIIJIOK HENepeOOpHOI
CHIH a00 3 YMHCITYy MOTEPIIIIOTO.

3akonoMm Ykpainu «lIpo tpancnoprt» Bim 10.11.94 No 232/94-BP [240] vy
cT.13 3a3HaveHo, M0 MiANMPUEMCTBO TPAHCIOPTY, AISUIBHICTH SKOTO TMOB's3aHa 3
MIJBUIIICHOI0 HEOE3MeKo, Hece MaTepiaabHy BIAMOBIAANBHICTh 3a IIKONY,
3aMoJisiHy BHACHIIOK 3aru0eni abo YIIKOJKEHHS 3A0pOB'S Macakupa IiJ Yac
KOPUCTYBaHHS TpPAaHCIOPTOM, Yy  TOPSAAKY,  BCTAHOBJICHOMY  YHUHHUM
3aKOHOJABCTBOM  YKpainu. BojHowac mependadeHo, 110  MiANPUEMCTBA
TPaHCHOPTY BIANOBIJAIOTH 3a BTpaTy, HECTauyy, MCYBaHHS 1 MOIIKOJKEHHS
NPUIHATUX JUIA TIEPEeBE3EHHS BaHTaXy, Oaraxy, MOMTH y po3Mipi (aKTHUHOI
IIKOAM, SKIIO BOHM HE JOBEAYyTh, IO BTpara, HECTaya, IICyBaHHA abo
TIOIIIKOJPKEHHS CTaJIMCS HE 3 iX BUHHU.

3akon Ykpainum  «lIpo BukopucTaHHS sIepHOI €Heprii Ta pasiaiiHy

oesmeky» Bimg 08.02.95 Ne 39/95-BP [201] BcTaHOBIIOE BIANOBIAAIBHICTD


http://zakon.rada.gov.ua/go/2736-17
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orepaTopa 3a sSAepHy WKOAY (CT. 72), siKa 3T1IHO 3 UM 3aKOHOM € a0COJIFOTHOIO —
TOOTO HAacTae HE3AICXKHO BIJI BCTAHOBJICHHS MOro BHWHHU, KpiM BHIIAJIKIB,
nependaueHux 4.2 cr. 73, 3TiAHO 3 SKOI OIepaTop 3BUIBHSAETHCS Bif
BIJIMOBIIAJILHOCTI 3a SIEPHY IKOY, SKIIIO BOHA 3aMO0IisIHA SACPHUM 1HIHICHTOM,
0 BUHUK O€3MOCEepeHhO K HACHIOK  CTUXIHHOTO  JiIuXa  BHUHATKOBOTO
Xapaktepy, 30pOolHOr0 KOH(IIKTY, BOEHHUX [, TPOMAJSHCHKOi BIHHH abo
MOBCTaHHS.

AHaJ3 3aKOHOJIAaBYMX aKTIB YKpaiHH, 10 MICTATh HOPMH, SIKI PETyJIIOIOTh
MUTAHHS JETIKTHOI BiJMOBIJATBHOCTI 0€3 BWHU, BKa3y€ Ha KOMIUICKCHICTh
IHCTUTYTY UIHMBIIBHOI BIANMOBIJAIBLHOCTI 0€3 BHHH, CHCTEMHE 3aKpIIJICHHS
BIIMOBIIHUX TOJIOKEHb MPO TAKy BIAMOBIAAIBHICTh y CIHEIIaJbHUX 3aKOHAX, IO
perynoTh Okpemi cdepu abo MPaBOBITHOCMHU, B PO3BUTOK BIJIMOBIAHUX
3aranbHuX npunucis 1K Ykpainu sk 6a30Boro akta UBUILHOTO 3aKOHOIAaBCTBA.

Jlo HOpPMaTHBHO-TIPABOBHUX JIOTOBOPIB y MIDKHApOJHOMY IIpaBl BiJHOCATH
MDKHApPOJHI JOTOBOPH, IO MICTSITh HOPMH TpaBa OOOB'SI3KOBI 0 BHUKOHAHHS
JIEp’KaBOI0 — ydacHuIer. Tox, A0 JKepes MpaBOBOrO PEryJOBaHHS IUBIIBHO-
IIPaBOBOI BIJIMOBIJAIBHOCTI 0€3 BUHHM HAJEKaTh MIKHAPOIHI JOTOBOpH YKpaiHW,
o Oynu Her paTudiKoBaHI Ta CTAJIM YaCTHHOIO HAIllOHAJIIBHOTO 3aKOHOJABCTBA
BiAMOBIAHO 10 cT. 9 KoHctutymii YkpaiHu, 110 MICTATH BIAMNOBIIHI HOPMH MPO
TaKy BiJIIOBIIaJIbHICTb.

Jo Ttakux wHanexuts KonBenmis Opranizamii OO06'eqnanux Harmiii  mpo
MIDKHApOJIHY BIAMOBLAAIBHICTh 3a IIKOJY, 3aBAaHy KOCMIYHMMH O0'€KTaMHU BiJl
29.03.72 [226] (patudikoBana 3akoHom Ykpainu Binl7.12.97 Ne 736/97-BP), cr.
XII sixkoi BCTaHOBJIEHO, IO KOMIIGHCAIllS, SIKY 3alycKaroua JepskaBa 3000B's3aHa
BUILUIATUTH  Ha miAcTaBl miei KoOHBEHIT 3a 3aBlaHy IIKOIY, BU3HAYAEThCS
BIJIMOBITHO JI0 MIXKHAPOHOTO TIpaBa 1 MPHUHIIUIIB CIIPABEIJIMBOCTI, 3 THUM 100
3a0€3MeUnTH  BIJIIKOJYBAaHHS IIKOAMW, 10 BIAHOBIIOBAIO O (izuuHiii abo
IOpUINYHIN 0c001, JepkaBi ad0 MDKHApPOAHIM OpraHizailii, Bil 1MEHI SKHX

MO/A€ThCS MPETEH31s, MOJI0KEHHS, K ICHYBaJIO O, AKOM IMIKOIU HE OYJI0 3aBIaHO.
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Konsenmieto Opranizamii O6'eqnannx Hariii mpo moroBopu MixHapOAHOT
KymiBii-ipogaxy toBapiB Bim 11.04.80 [210] (maOyma umHHOCTI Ais YKpaiHu
01.02.91) y ct. 79 mepeabaueHo, II0O CTOpPOHA HE HECe BIAMOBINAIBLHOCTI 3a
HEBUKOHAHHS OYyJb-SKOTO 13 CBOIX 3000B's13aHb, SKIIO JOBEAE, L0 BOHO OyIo
BUKJIMKAaHE TEPEIIKOAOK I03a ii KOHTpOJEeM 1 M0 BiA Hei HEpO3yMHO OyIio
OYIKyBaTH MPUNHATTS 10 YBard Li€i MEpeuIkoau Mij yac YKJIaJCHHS JOTOBOpPY
a00 YHUKHEHHSI Y4 MOJI0JTaHHS I11€1 MePeIIKOIU UM ii HaCIIiJIKIB.

Hapeneni Mi>kHapoJiHI JIOKYMEHTH CBiA4aTh IMPO Te€, IO MHUTAHHS JETIKTHOI
BIJIMOBIIAIbHOCTI 0€3 BUHU € MPEIMETOM IIPaBOBOTO PETyNIOBaHHS Ha piBHI
yHIBEpCAIbHUX MIKHAPOJIHO-TIPABOBUX aKTiB. MIDXKHApOJHE MpaBo Mepeadadae
ICHYBaHHSI JICJIKTHUX 3000B'si3aHb 0€3 BMHU Y JOTOBIPHHX 1 I033J0TOBIPHUX
BIJTHOCHHAX.

BignoBimno g0 B3saTHX YKpaiHO0 Ha cebe 3000B’s3aHb y 3B’S3KYy 3
HaOyTTssM wieHcTBa y Pami €Bponu BepxoHoro Pamoro Vikpainm 17.07.97
patudikoBaHo KoHBEHIII0 PO 3aXKCT MpaB JIIOJAUHUA 1 OCHOBOIIOJIOKHUX CBOOOJ
1950 p. i mpotokonmu a0 Hei [221]. KoHBeHIli€r0 3akpimiieHO OCHOBHI IpaBa i
CBOOOIM  JIIOAMHM, BCTAHOBJIEHO MDKHAPOJHI HOPMH, SKUX IIOBHHHI
JNOTPUMYBATUCS JEpKaBU y CBOIX BIJIHOCHMHAaX 3 JIIOJMHOIO, OOOB’SI3KM JIE€pKaB
e(eKTHUBHO 3a0e3MeyyBaTH BCIM, XTO MIAMNAIA€ MiJ iX IOPUCAUKIIIO, KOPUCTYBAHHS
KOHBEHIIITHUMU mpaBamMu. KOHBEHIlSI € YacTHHOI MIDKHApOJAHOTO IpaBa 1
TIYMauyuTbCs HAa OCHOBI HOr0 3araJibHOBHU3HAHWX TPUHIMINB 1 HOPM Ta
3aCTOCYBAaHHS TMIPaBHJI, BCTAaHOBJIEHUX BilIEHCHKOIO KOHBEHIIIEI0 TIPO TIPaBO
MDbKHapOIHHUX oroBopiB 1969 p. [ 233].

3a ct. 1 KoHBeHIIli Mpo 3axUCT MpaB JIOJUHU 1 OCHOBOIIOJIOKHHUX CBOOOJT
JoroBipHi CTOpOHM TrapaHTYIOTh KOXXHOMY, XTO TiepeOyBae MiJg iXHBOIO
IOPUCIUKITIEI0, TipaBa 1 cBoOOAM, BU3HaueHl B po3f. | miei Konsentii. 3rimHo 3
nosioxkeHHsIMU KOHBEHIIIT KOHBEHIIMHI rapaHTii 3a0e3MedyloThCsl MPABOBUMHU
3ac00aMy BIAHOBJICHHS MOPYIIEHUX MPaB, Y TOMY YUCII IIJIIXOM BiJIIIKOJYBaHHS,

110 BTUICHO Yy MOJIOKEHHI TIPO CIipaBeuiuBy catucdaxiiro (ctT. 41).
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[TpaBoBumii 3BHYall pO3MIISIIAETHCS K (opMma (DKEpeno) mpasa, KOJIM 3BUYAN
CaHKIIIOHOBAaHUU JIEP>KaBOIO Ta HA0yBa€ 3MICTY 3arajJbHOOOOB'SI3KOBOTO IMpaBUJIA.
Jlo mpaBOBHX 3BHYAIB, IO CTOCYIOTHCS TPABOBOTO PETYIIOBAHHS IMBLIHHO-
MPaBOBOI BIAMOBITATBHOCTI 0€3 BWHHU, CIiA BITHECTH BHUPOOJIECHE MPAKTUKOIO
JIIJIOBOTO 000POTY JIOTOBIPHE 3aCTEPEIKEHHS TIPO (PopC-Maxkop.

®dopc-maxkop Oepe CBiff MOYATOK 31 CTAPOAABHHOTO PUMCBHKOTO MPHUHIIMITY
rebus sic stantibus («3a ymMoBH, 110 OOCTaBHHH 3aJIMINAIOTHCS HE3MIHHUMHEY), SIKi
CIIYT'YBaJIU JIJIsl IOM’SIKILIEHHSI CYBOPO1 JOTOBIPHOI BIMOBIJANIBHOCTI, 1110 3HAMIILIA
CBO€ BiJI0OpakeHHS B PUMCHKIH JOKTpHHI pacta sunt servanda («KOHTpakT mae
BUKOHYBATHCs»). TepMmiH «dopc-maxkop» mae dpaHIiry3bke MOXOMHKeHHs (Bi Pp.
Force-majeure) [111], mo o3Hauae «HemepeOOpHa cHiay. Take JOTOBIpHE
3aCTEpEXKEHHSI BU3HaYa€e 00CTaBUHHU, 3a SIKMX JIOTOBIPHA CTOPOHA 3BUIBHSIETHCS BiJl
BUKOHAHHS JIOTOBIPHOTO 3000B's3aHHSI.

[linTBEepI>KEHHSM 3BHYAE€BOI MPUPOAH (HOPC-MAKOPHOTO 3aCTEPEKEHHS €
BKJIFOYEHHS TOJIOKEHb IMPO HBOIO JO TaKoro JOKyMeHTa MixHapOoIHOTO
IHCTUTYTY YHi(iKaIli MPUBATHOTO IPaBa, 0 € MIKYPSAJOBOIO OpraHi3alli€ro Ta B
JTaHWK 9ac Hamiuye 58 JaepikaB-wICHIB 3 YCIX KOHTHHEHTIB 3eMHOI Kym [48], sk
[lpuHIMnn MDKHAPOJIHUX KOMEpIHHUX ngoroBopiB (mpuHiunu YHIJIPYA
(UNIDROIT) Big 01.01.94 [195]. V npeamOyai IbOro JOKYMEHTa WICThCS,
30KpeMa, Mpo Te, M0 Il TMPUHIUINA 3aCTOCOBYIOTHCS TOMl, KOJIM CTOPOHU
JIOMOBHWJIMCSI, IO iX JOTOBIp OyJe pPEryiroBaTUCA «3arajJbHUMU TMPUHIUIIAMU
npaBa», «lex mercatoriay abo aHajoriyHUMU mnojoxeHHsmu. Ct. 7.1.7 nwmx
[IpuHIMNiB  BperyJbOBaHO TUTaHHS HemepebopHoi cuimu  (dopc-Maxkop).
[TepenbaueHo, M0 HEBUKOHAHHS CTOPOHOO JOTOBOPY MA€ BUIIPABIAHHS, SIKIIO 15
CTOpOHa JIOBEJE, IO TaKe HEBHKOHAHHS OyJI0 BHKJIMKAHE MEPEIIKOI00, SKa
BUHUKJIA 3 TIPUYMH, [0 HE 3aJeKald BiJ ii BOJI, 1 M0 HEPO3YMHO OYIKYBaTH BiJl
Hel TPUUHATTS 10 yBard MEpelIKOAW IIiJI 4Yac YKJIaJIeHHs JO0TOBOpPYy abo XK
YHUKHEHHS Yd TOJ0JIaHHS I1i€] nepemkoau ado ii HacaiakiB. SKio mepemkosaa €
TUMYaCOBOIO, CTOPOHA 3BUIBHSAETHCS BiJ BIAMOBIJATHHOCTI HA MEPIOJ 4Yacy, SKUN

BBaXa€TbCA PO3YMHHM, 6pr‘II/I A0 YyBarv BINUIMB IMNEPCIIKOAM Ha BHKOHAHHA
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noroBopy. CTopoHa, sika HE MOXE BUKOHATH JIOTOBIp, TOBUHHA MOBIIOMHUTH 1HIITY
CTOPOHY IPO MEPEIIKOY Ta MPO ii BIUIMB HA 3JaTHICTh MEPIIOi CTOPOHU BUKOHATH
JOTOBIp. SIKIIO TOBIAOMJICHHS HE OTPUMAHE IHIIOK CTOPOHOIO MPOTATOM
PO3YMHOTO CTPOKY IIICIIS TOTO, SIK TPO MEPEIKoay Ai3Hanacs abo moBHHHA Oyra
JI3HATHCS CTOpPOHA, SKa HE BUKOHala 3000B’S3aHHS, OCTaHHS Hece
BIJIMOBIIATIBHICT, 32 30WTKH, M0 CTadd HACIIJIKOM HEOTPUMAHHS TaKOTO
noBiomsieHHs. [loyokeHHsT 1aHOi cTaTTi HE MO30aBJISIIOTH CTOPOHY MOKIMBOCTI
BUKOPUCTATH TIPAaBO PO3IpBaTH JOroBip, ab0 NPUTPUMATH BUKOHAHHS, a0o
BUMAaraTH BUILJIATH MPOLIEHTIB 3 HECIIJIAU€HUX TPOIICH.

[TonsTra popc-mMakopy HE OAEpHKaJIO YITKONO BU3HAUYEHHS B 3aKOHOJABCTBI
VYkpaiHu, OJIHaK MpO WKOro JIETITUMHICTh y MPAKTHI JIJIOBOTO 00OpOTYy Ta
3BUYA€BE MOXO/KEHHS MOKHA 3HAUTH MIATBEPIKEHHS Y BIAMOBIIHUX OQPILIHHHUX
JOKYMEHTaX, 30KpeMa po3'siCHeHH1, HagaHoMmy y Jlucti Jlep»kaBHOI MOAATKOBOI
anminictpanii Ykpaiau Big 10.08.2004 Ne 15183/7/23-5317 «IIpo ¢opc-maxkopHi
obcraBunn» [241]. HaBeaeHe Bka3dye Ha  JOLUIBHICT  3aKOHOAABYOIO
BPETYJIIOBaHHS TUTaHb (OpPC-MAKOPY, IO BIJAMOBIIAE MIKHAPOIHINA TPAKTHUIl
JIIJIOBOTO 000POTY.

Jlo mxepen NpaBOBOTO pEryjIlOBaHHS BIJHOCATH, SIK 3a3HAYanoCs BUIIE,
paBOBUM MPELENEHT, MiJi YUM Yy MpaBl pO3yMilOTh PIIIEHHS KOMIETEHTHOTO
JIep’)KaBHOTO OpraHy (3a3BUuail CyJI0BOTO) B KOHKPETHIM IOPUIMYHIN CrpaBi, 110
SBJISIE 3arajJbHOOOOB'SI3KOBUN TPUKJIAJ PIMICHHS HACTYMHUX aHAJOTIYHUX CIIPaB.
VYkpaiHa He € Jep’KaBOol0 MPELEIEHTHOTO MpaBa, pa3oM 13 TUM NMPUKIIATOM TaKUX
JOKepel B YKpPaiHCbKOMY 3aKOHOJABCTBI MOXKHA BHU3HAYUTH CYAOBI CIpPaBH
€Bponeicbkoro cyany 3 mnpaB JoJauHUA. Tak, patudikyBaBmu KoHBEHIIIO mpo
3aXUCT TpaB JIIOJMHU Ta OCHOBOMOJIOKHUX CBOOOJ, YKpaiHa MOBHICTIO BHU3HANA
KOMIIETEeHIII0 €BpONENChKOro cyay 3 IMpaB JIOJAWUHA NpUMUMaTH 3asBU TPO
MOPYIICHHS HAIIOK JEP’KaBOK KOHBEHIIWHUX 3000B’si3aHb Ta OOOB’SI3KOBICTH
HOro IOPUCIUKIIT B YCIX MUTAHHSX, IO CTOCYIOTHCS TIIYMAdeHHs 1 3aCTOCYBaHHS
KonBenmii. B acnekrti »x #oro mpaktuku KoHBEHIIiSt € B3ipIieM €BpPOMEHCHKUX

TpaJMIiil 3aXUCTy TMpaB JIOJUHU Ta IUIJHAM JDKEPEJIOM il TOIIYKY
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UBLII30BaHUX MPABOBUX (OpM 11040 GOPMYBaHHS Ta PO3BUTKY B3a€MOBITHOCHUH
MIX JIFOIUHOIO 1 ieprkaBoro [104, ¢. 179] .

Busnaueni KonBenmieto Ta chopmoani mpaktukoro Cyny e€Bpomerchbki
CTaHJApTH TpaB JIIOJWHU BIAMOBIAHO 10 3akoHy Ykpaiam «[Ipo BuUKOHaHHS
pillIeHh Ta 3aCTOCYBaHHS MPAKTHKH C€BPOMEWCHKOTO CYAy 3 TpaB JIOJUHU» Bij
23.02.2006 Ne 3477-1V [200] ympoBa/pkeHO B YKpaiHChKE 3aKOHOJIABCTBO,
CYIOYMHCTBO Ta  aJAMIHICTPAaTHUBHY  JiSJIbHICTH 1 BH3HAHO  JDKEPEIOM
HalioHaJIbHOTO MpaBa (cT. 17, 19). Tomy aHali3 NpakTUKU Ta 3araJIbHUX IMIXOMI1B
Cyny 3 muTaHb, M0 CTOCYIOTHCS IIUBLIHHO-TIPABOBO1 BiIMTOBIIATHHOCTI 0€3 BUHU, €
aKTyaJIbHUM 1 CTAHOBUTb 3HAYHUW 1HTEpPEC SAK 3 TOYKA 30py BHBUCHHS
TEOPETUYHUX ACHEKTIB MPOOJEMH, TaK 1 B MPAKTUYHOMY CEHCI — JJii PO3BUTKY

3aKOHOJAaBYOI Ta MPABO3aCTOCOBHOI JIISUIBHOCTI B PIYMII €BPONEHCHKUX TPaIUIIi.

2.2. 3arajibHa XapaKTepUCTHKA Ta Kjiacudikanis BixnoBigaabHoCTi 0€3

BHHHM Y HUBIJILHOMY NIPaBi Y KpaiHu

[{uBiIEHO-TIPAaBOBA BiIMOBITAIBHICTS 0€3 BUHU € BHUJOM IIMBILILHO-TIPABOBOL
BIIMOBIJAILHOCTI, 1110 BiAMOBIAHO 10 4. 3 ¢T. 14 [{uBuIbHOTO KOJEKCY YKpaiHH €
MpaBOBUM 3aco00M 3a0e3reueHHs BUKOHAHHS ITMBUIBHUX 000B’s3KkiB. Lleit Buna
LMBLIBHOI BIAIIOBIIAJIBHOCTI MOB'SI3aHUH 13 3alOAISTHHIM MaiHOBOI Ta HEMalHOBOT
(MOpanbHOT) MIKOAM, KOJIW HAsBHICTh 1 CTYIIHb BUHU 3allOA1I0BaYa MIKOJAW HE Ma€
3HA4YCHHS, a caM (paKT CIPUUYMHEHHS TaKoi IIKOJIW PO3TIIAIAETHCS SK IHUBIIBLHE
MPaBOMOPYILIECHHS. B CEHCI MOPYIIEHHA Cy0 €KTMBHHMX LMBUIBHMX MpaB (JIETIKT).
@dakT CIPUYMHEHHS IIKOAM Ta MOPYMIEHHS MM CY0’€KTHBHOTO IMpaBa 3yMOBITIOE
BUHUKHEHHSI CY0’€KTUBHOTO JIETIKTHOTO 3000B’S3aHHS IOAO 11 BIIIIKOAyBaHHS
(xomneHcalii) Ta BIJHOBJICHHS MOPYIIEHOTO UBUIBHOTO MpaBa.

Y 1uuBUIbHOMY mpaBi YKpaiHW BiAMOBIJATBHICTH 13 3aMOMISTHHS IIKOIH
BHACIIJIOK IMBUIBHOTO TMPABOMOPYIICHHS 3a3BWYail BU3HAYAIOThH SK JICTMIKTHY Ta

BIIHOCSITh JIO T1033JIOTOBIPHOT BIAMOBIAAIBHOCTI. TaKy MO3HUIII0 BiJ] aBTOPCHKOTO



81

KOJIEKTUBY BIJIOMOTO yKpaiHChKoro BuAaHHS «MOpuandHa eHIMKIONEIsD)
Buciosioe [.B. €pproMeHko, 3a3Havarouu, 110 Ha BIAMIHY BiJl BiANOBIIAILHOCTI
UBLIBHOI 32 MOPYIIEHHS JOTOBIPHOTO 3000B’sI3aHHS JIEIIKTHA BiMOBIAATBHICT
HACTa€ MpU MOPYIICHH] 3aralbHOT0, 00YMOBIEHOTO 3aKOHOM 3000B’s13aHHS 0cOOU
HE 3aBJaBaTH mKoau Oyab-komy [308, ¢. 55].

[3 TakOrO MO3UITIEI0 MOXKHA TTOTOAUTHCS YaCTKOBO, BUXOSYM 3 3arajibHOTO
(abcomoTHOT0) 00OB’SI3KYy HE MOPYIIYBaTH CyO’€KTHMBHI LMBIIBHI MpaBa OCOOH.
OpnHak, Ha HaIly AyMKY, € T1JICTaBU BBa)KATH, 10 IIMBIJIbHA BIAMOBIAAIBHICTh 0€3
BUHM (SIK JENIKTHA BiJIMOBIMAIBHICTE) MOXE MATH MICIE SK Yy I03aJ0TOBIPHHUX
BIJIHOCMHAX, Tak 1 JoroBipHux. Ha 1e, 30kpema, BKa3ye JIOT1Ka PO3MIIICHHS
BIJIIOBIJTHUX HOPM, SIKI PETYJIIOIOTh TaKl MPAaBOBITHOCUHU, B IEBHUX CTPYKTYPHUX
yactuHax L{MBUIBHOTO KOEKCY YKpaiHH.

Tak, HOpMH, IO PEryIIOIOTh BIJHOCHUHH, SKI BHUHHUKAIOTH Y 3B’SI3KYy 3
BIJIIIKOTYBaHHSIM IIIKOJM 32 HEAOTOBIPHUMM (T1033]I0TOBIPHUMU ) 3000B’A3aHHSIMU,
OXOIUICHI OKpeMoIo TJ. 82 miaposa. 2 — «HegoroBipHi 30008’ 13aHHS», IO Pa3oM
13 maposa. 1 — «JlorosipHi 3000B’s13aHHs» BKItoueHuid 10 Pozm. III — «Oxpemi
BUIU 3000B’s3aHb»; BIH y CBOIO UEpPry € CTPYKTYpHOIO CKJamoBoro KH. 5 —
«3000B’s3a51bHE MPABOY, 110 B Po31. | — «3aranbpHi MoS0XKEHHS PO 3000B’ I3aHH S
BMmilye 1. 51 — «I[IpaBoBi HachiAKK NMOpyLIEeHHs 30008’ 13aHHs. BiamoBianpHICTh
3a MOpyILIeHHs 3000B’si3aHHs». BiporiHo, M0 HOpMH 1€l IJIaBU € 3aralbHUMHU
CTOCOBHO IOJIOKEHB IMPO MOPYIICHHS 3000B’s13aHb OKPEMHUX BHUIIB — JIOTOBIPHUX 1
HEJIOTOBIPHUX.

[IpaBWIBHICTE TAKOTO MIAXOAY IMATBEPKYETHCS TOJIOKEHHIMHU CT. 614
[{uBUIBHOTO KOJEKCY YKpaiHW, 3riAHO 3 SKOK BCTAaHOBJIEHO, IO 0co0a, sKa
nopymuia 3000B'a3aHHs, HECE BIJIMOBIJAIBHICTh 32 HASIBHOCTI il BUHU (YMHCIY
a00 HEOOEPEIKHOCTI), SAKINO 1HIIIE HE BCTAHOBJIEHO JOTOBOPOM a00 3aKOoHOM (4. 1);
oco0a € HEeBUHYBATOIO, SKIIO BOHA JOBEJAE, IO BXKWJIA BCIX 3QJICKHUX BiJ Hel
3aX0/IiB II0/I0 HAJIEKHOTO BUKOHAHHS 3000B's13aHHS (4. 2). 3 HaBEICHHUX MPUITHCIB
BOQYa€ThCS CIYIIHMM BH3HAUUTH Taki OCHOBHI MO3UIIT 3aKOHOAABIS 10O

BCTAHOBJICHHS BIAMOBIAILHOCTI 32 MOPYIIEHHS 3000B’A3aHHS:
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a) IUBUIbHE MPAaBO YKpaiHW y MUTAHHSAX BIANOBIJAIBHOCTI 32 MOPYLICHHS
3000B’s13aHb BUXOAUTH 13 3arajbHOTO MPUHIIMITY HASBHOCTI BUHH;

0) BIONOBIAATBHICTH 3a MOPYIICHHS 3000B’A3aHHS MOXXE€ BHUHUKHYTH 0€3
BUHH, SIKILO 1€ TIepe0aueHO 3aKOHOM B IMIIEPATUBHOMY MOPAIKY a00 CTOpOHAMU
y J10TOBODI;

B) Y pa3i mopyiieHHs 3000B’13aHHS HAsBHICTh BUHU MPE3IOMY€ETHCS;

) U1 BU3HAHHS 0COOM HEBHUHYBATOIO, BOHA Ma€ JOBECTH, 110 BOHA BXKHJIA
BCIX 3aJICKHUX BiJ HET 3aXO1B JUIsl HAJIEKHOTO BUKOHAHHS 3000B's13aHHSI.

OxpecneHi mo3uIlii B YaCTHHI BCTAHOBJICHHS IMIICTaB VISl BIAMOBIAATBHOCTI
0e3 BUHM, Ha HaIIy JYMKY, € 3aCTOCOBHUMHM JIO MOPYIIEHb SIK IOTOBIPHUX, TaK 1
103aJJ0OTOBIPHUX 3000B’s13aHb, OCKIJIBKH MOPYIIEHHSM 3000B'sI3aHHS BIJIMOBITHO
10 cT. 610 [{uBinbHOTO KOJIEKCY YKpaiHM € MOro HEeBUKOHAHHS a00 BUKOHAHHS 3
MOPYIICHHSIM YMOB, BU3HAYEHUX 3MICTOM 3000B's13aHHs (HEHAJICKHE BUKOHAHHSA).
Tak, y NOroBIpHHX BIJHOCHMHAaX BIAMOBINAJNBHICTh 3a3BHYail € JOTOBIPHOIO, 00
BOHA HACTa€ 3a MOPYIICHHS OOOB’S3KIB, IO CTAHOBISATH 3MICT JOTOBIPHHUX
BIJIHOCUH — 3aCHOBAaHUX Ha JI0roBopi. ToOTO HABITH Yy pasi, SAKIIO0 HAETHCS MPO
IMBUIBHY BIANOBIJANIBHICT O€3 BHHU Ta 3alOMISIHHSA IIKOAW (30UTKIB), TaKl
30MTKM 3yMOBJICHI BJIaCHE HEBHKOHAHHSIM JIOTOBIPHUX 3000B's3aHb, Xo0dYa II¢
HEBUKOHAHHS OyJe TMOB’A3aHE 3 HE3AJIeKHUMU Bi 3000B’s13aHOI  0cOOHM
o0CTaBHHAMH.

Crniji HaroJOCUTH, IO TaKa TMO3UIIis JUCEpPTaHTa € BIAMIHHOKO Bij THX, IO
BUCJIOBIIIOIOThCSL B HayIlll IMBUIBHOrO mnpama. Tak, B.B.JIyus BBaxae, 110
103aJIOTOBIpHOIO (200 HEIOTOBIPHOIO) € BIAMOBITAIBHICTH, IO HACcTae 3a
BUMHEHHSI MPOTUIIPABHUX [IA OJIHIEID OCOOOI0 IMIOJO0 1HIIOI 3a BIACYTHOCTI MIXK
HUMHU JIOTOBOPY a00 HE3aJIeKHO BiJl HAABHUX MK HUMHU JOTOBIPHUX BIJHOCHH.
Taka BiAMOBITATIbHICTh HACTAE 32 TOPYIICHHS 000B 3Ky, BCTAHOBJICHOTO 3aKOHOM
ab0 MiA3aKOHHUM aKTOM, 1 HalyacTillle BUpaXaeTbcs y (opmi BIIIIKOIYBaHHS
30UTKIB
[298, c. 713]. Lls mo3wiis, Ha Hamy AYMKY, € CIIpPHOIO, 30KpeMa B YacCTHHI

TBEPPKCHHS, 110 BIAMOBIAHUN OOOB'S30K BCTAHOBJIIOETHCS TMIJ3aKOHHUM aKTOM,
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IO HE Y3TOJKY€EThCS 3 mosokeHHsM 1. 1 4.1 c1. 92 Konctutyuii Ykpainu, 3riiHo
3 SIKOI0 BUKJIFOUHO 3aKOHOM BU3HAUYaIOTHCS IpaBa, CBOOOAM JIIOJAMHHM, iX rapaHTil
Ta O0O0OB'i3ku. KpiM TOro, sk BBaKa€MO, 3HAYEHHS MAa€ CyTh MOPYLICHOTO
3000B'sI3aHHS: YU CTOCYETHCSI BOHO MOPYIICHHS BJIacHE JOTOBIPHUX CY0'€KTHBHHX
paB KOHKPETHO BHU3HAYEHOTO cy0'ekTa (TOOTO BH3HAYEHOTO JOTOBOPOM KOJia
oci0, 3000B's3aHUX Yy paMKaxX JIOTOBIPHOTO TPABOBIMHOIICHHS, 30KpeMa W
CHeliaJbHUMU TpaBUIaMHU JIOKa3yBaHHS (DAKTy 3amoisiHHS IIKOJM), YU TakKe
MOPYIICHHS! BUIUIMBAE 3 caMoro (akTy 3aBJaHHS IMIKOJIU, HI0 € O0'€KTHUBHOIO
M1JICTABOIO JUTsl HACTAHHSI BiATIOB1TAIBHOCTI.

Tak, OOrpyHTOBYIOUM CBOIO TIO3WIII0, BYEHUW 3a3Havae, MO0 y pasi
3aMoJisSIHHA KalilTBa ad0 1HIIOr0 YIIKOKEHHS 30pOB's (pI3UYHA 4YH IOPHIAYHA
ocoba, BIAMOBIAAIBHI 3a IIKOAY, 3000B'A3aHl BIJUIKOAYBATH IOTEPHLIOMY
3apo0ITOK (Z10X1a), BTpPA4eHH HUM YHACHIIJIOK BTpaTd abo 3MEHIICHHS
Ipale3gaTHOCTl,  BUIUIATUTH  MOTEPHUIOMY  OJHOPA30BYy  JIONOMOTY Y
BCTAHOBJICHOMY 3aKOHOM TOPSJIKY Ta KOMIIGHCYBAaTH BUTPATH, CIPUYUHEHI
VIIKOJKEHHSM 3JI0POB'Sl, 30KpeMa Ha TIOCUJICHE XapuyBaHHS, MPOTE3yBaHHS,
CaHATOPHO-KYpOPTHE JIIKYBaHHS, CTOPOHHIA JAOrJs] Touo. Y IbOMYy pasi
BIJIMOBIJIAJIBHICT, € TI033JOTOBIPHOIO, XOY TOTEPIHIINI 3 OpraHizaili€o 4Yu
TPOMAJITHUHOM MOXe TiepeOyBaTH y TpyIoBUX BimHOocuHax. [Ipu 1mpomy BueHUM
nocwiaeTbess Ha pos'ascHeHHs [Ipesunii Bumoro apOitpaxkHoro cymy YkpaiHu
«IIpo nesiki MUTaHHS MPAKTUKU BUPIIIECHHS CIIOPIB MOB'S3aHUX 3 BIAIIKOTYBAHHAM
mkoau» Bijg 01.04.94 Ne 02-5/215, B sikoMy 3BEpTa€ThCS yBara Ha HEOOXITHICTh
BIJIPI3HATH 000B'SI30K OOpPI)KHUKA BIAIIKOAYBATH 30MTKH, 3aIIO/ITHI HCBUKOHAHHSIM
a00 HEHaJIEeKHUM BUKOHAaHHAM 3000B'S3aHHS, 1[0 BHUHUKIO 3 JOTOBOPY, BiA
M03aJIOTOBIPHOT IIKOJW, TOOTO BiJ 3000B'I3aHHS, SKE BHUHHUKJIO BHACIIJIOK
3aIOJIiSTHHS IITKOAM. 3BUYAWHO, 3a3HAYae BUCHHWI, MOXXYTh MaTH MICIIEC BHUIIAQJIKH,
KOJIM CTOPOHM TepeOyBalOTh y JIOTOBIPHUX BIJIHOCHHAX, ajie 3aloJIsTHHS KON
OJIHIEIO 31 CTOPIH JPYTid CTOPOHI HE TOB'SI3aHO 3 BUKOHAHHSM 3000BSI3aHHS, IO
BUIUIMBAE 3 IILOTO JOTOBOPY. 3a TaKWX OOCTaBUH HE3aJE€KHO BiJI HASIBHOCTI

JIOTOBOPY, TP BUPIIICHH] CIIOPY CIIiI KEPYBATHUCS MIPaBUIaMu PO M03aI0TOBIpPHY
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BIJIMOBIIAJIGHICT MIOAO BIAIIKOAYBAHHS IMKOM, 3aMOJISTHOI BHACTIAOK 3aru0eri
(cMepTi) YM  YIIKOJDKEHHS 370pOB’S Macakxupa Il dYac KOPUCTYBaHHS
TPAHCIIOPTOM, a TAKOXX IITKOAM, 3amofisHOI 310pOB’I0 ab0 MaifHy CIO)KHMBada
ToBapaMu (poOoTamH, ITOCITyTaMy) HeHaJISKHOI skocTi [298 , ¢. 713].

HaBenena aprymenraiiisi, Ha Hally JIyMKY, BHJIA€ThCA CYIEPEUIUBOIO,
OCKIUIbKM HE BCTAHOBJIOE KPUTEPIiB AJIS YITKOTO PO3MEKYBAHHS M03a/I0TOBIPHUX
(memkTHUX) 3000B's3aHb 13 3aBJIaHHSA IIKOAM MIX CyO'€eKTaMM, IOB'SI3aHUMU
JIOTOBIPHUMU BIITHOCUHAMHU, Ta Cy0'€KTaMM BIaCHE JACITIKTHUX MPABOBIIHOCHH.

3BepHEMO yBary Ha JesKi IOPUIWYHI aCTEeKTH PO3MEKYBAHHS METIKTHHX
3000B'13aHb, 10 BUHUKAIOTH Yy paMKax JOTOBIPHUX BIIHOCHMH, Ta THX, IIO
BUILUTMBAIOTH 3 MT033J0OTOBIPHUX BIAHOCHH Y 3B'SI3KY 3 3aOIISIHHIM IIKO/IH.

Tak, y Bumie HaBeneHomy pos'scHeHHi IIpe3uaii Bumoro ap6iTpakHoro
cyny Ykpainu «lIpo gesiki mUTaHHS MpPaKTUKU BUPIIICHHS CIOPIB MOB'SA3aHUX 3
BimmkoayBaHHsM mkoau» Big 01.04.94 Ne 02-5/215 B pemakuii Pekomenparriii
[Mpe3unii Bumoro rocmomapcekoro cyay Ykpainm Big 29.12.2007 Ne 04-5/239
[208] 3a3HauaeTbes, MO CIiA BIAPI3HATH OOOB'S30K OOpXKHHKA BIIIIKOAYBATH
30UTKH, 3aBJJaHl HEBUKOHAHHSM a00 HEHAJIC)KHUM BUKOHAHHSM 3000B's13aHHS, 1110
BUIUTHBAE 3 noroBopy (cT. 623 11K Vkpainu), Bix mo3ag0roBipHOi MIKOAH, TOOTO
B1J1 3000B's13aHHS, 1110 BUHUKAE BHACTIIOK 3aBAaHHs mkoau (ri. 82 1K Ykpainn).
BoaHouac HaromomyeThcsi Ha TOMY, IO HEOOXIHO BPaxOBYBAaTH, IO MOXYThb
MaTHy MiClie BUNIQJKHU, KOJIU CTOPOHU MepeOyBatoTh Y JOTOBIPHUX BIJHOCHHAX, ajie
3aMOMISIHHS IIKOAM OJIHIEIO 13 CTOPIH 1HIIIN CTOPOHI HE TIOB'A3aHE 3 BUKOHAHHIM
3000B's13aHHS, 110 BUIUIMBAE 3 I[LOTO JIOTOBOPY. 3a TaKUX OOCTaBWH, HE3AJIECIKHO
BIJl HAsIBHOCTI JOTOBOpPY, IPHU BUPILIEHHI criopy ciif kepyBaTucs Hopmamu LK
VYkpainu ta ['K Ykpainu 11010 BiIIKOYBaHHS MTO3310TOBIPHOT IITKOIH.

Taka mo3umiss Bumoro rocmogapckkoro cyay YKpaiHU BUKIHMKAE
3nuBYBaHHS, OCKUTbkH 'K YkpaiHM HEe MICTUTH TOJIOKECHB, SKUMH PETYIHOETHCS
M03aJI0TOBIPHA BIAMOBIJANTBHICTh, @ B CAMOMY MOTO TEKCTI BIJICYTHI 3Tajku a0o

MOCUJIAaHHA  HA  Takl  3a3Ha4eHHs  SK:  «mo3ajoromipHa(e)»  (mIKoja,
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BIJIMOBIIATILHICTh, 3000B'I3aHHS), «ISMKT» (200 TOXigHI Bix HBOTO), «dopc-
MaKOp», «BIAMOBIAANTBHICTD 0€3 BUHUY.

Pazom i3 tum, 'K VYkpainu MicTUTP HOPMH, SKUMU PETYJIIO€ MUTAHHS
3BUIBHEHHSI Cy0'€KTa TOCMOJApChKUX BIAHOCHMH BiJ BIJMOBIAAJBHOCTI 3a
MOPYIICHHS! TOCIOJAaPChKOro 3000B'A3aHHS, a caMe: Ha MIJACTaBl JOBEACHHS, IO
HUM BXXHUTO YCIX 3aJI€KHHUX BiJ HHOTO 3aXOIB I HEAOMYIIEHHS TOCTIOIaPCHKOTO
NpaBOMNOPYIICHHs, a00 IO HalieKHE BUKOHAHHS 3000B'SI3aHHS BUSBHIIOCS
HEMOXXJIMBUM BHACIIJIOK Jii HemepeOOpHOi CWiM, TOOTO HaA3BUYAMHUX 1
HEBIIBOPOTHUX OOCTAaBHH 3a JaHUX yMOB 31HCHEHHS TOCMOAAPCHKOI iSTBHOCTI
(u. 2 ct. 218). Jlane mOJIOXKEHHS KOPECIOHIYEThCsl 3 mpunucoMm cr. 617 1K
VYkpainu, 3riHO 3 SKUM 0co0a, fKa MOopylInia 3000B'A3aHHS, 3BUIBHSIETHCS BIJl
BIJINOBIJIAJIBHOCTI 3@ MOPYILIEHHA 3000B'I3aHHS, SKIIO BOHA JOBEAE, WO 1E
HOPYILIEHHS CTaJIOCs BHACIIOK BUMAJIKy a00 HEMepeOOPHOi CHIIH.

I[Ipu upomy y u4d ctr. 218 T'K VkpaiHu, 5KO0 BH3HAUYCHO MEXKI
rOCIOJIaPCHKO-TIPABOBOI  BIJMOBIAAJNIBHOCTI,  BCTAHOBJIEHO, 110  CTOPOHU
3000B'I3aHHS MOXKYTh Mepe0ayuTH MEeBHI OOCTAaBUHM, K1 Yepe3 HaJ3BUYANHUI
XapakTep IUX OOCTaBUH € MIACTAaBOIO JJIsi 3BUIBHEHHS I1X BiJ TOCHOAapChKOi
BIJIMOBIJIAJILHOCT1 y BUMAKY MOPYIICHHS 3000B's3aHHS Yepe3 JaHi 0OCTaBUHH, a
TaKOX MOPSAJIOK 3acBimueHHs (PaKTy BUHUKHEHHS Takux oOcTaBuH. O4YEBUIHO, IO
y TaHOMY pa3i WIEThCS MPO 3aCTEPEKEHHS «(Popc-Maxopy», IKe B HallIOHATLHOMY
3aKOHOJIABCTBI HE OJIEPKAJI0 YITKOTO TEPMIHOJIOTTYHOTO BU3ZHAYEHHS.

VY UMBUIBHOMY MpaBi MOHATTS «(OpC-MaKOp» PO3IISAAIOTh Y 3HAYEHHI
HAJ3BUYAHOI T0JIii, HerepeOOpHOi 3a JaHMX yYMOB CWIW (HAMpUKIad, CTUXIMHE
anxo0) abo 1HIIA He3ajeXHa BIJ BOJI Ta NI YYaCHHUKIB JIOTOBOPY OOCTAaBUHA, SIKY
HEMOXJIUBO MependadynTd, 3amoOirtd il um ycyHyTtH 1i. Pe3ymbrarom Takux
HAJ3BUYAHUX 1 HEBIIBOPOTHHX OOCTaBUH € MOBHE a00 YaCTKOBE HEBUKOHAHHS
JIOTOBIPHOTO 3000B'sI3aHHS 1, SIK HACIIAOK, MUMOBIJIbHE CHPUYMHEHHS 30UTKIB
OJTHI€FO 31 cTOpiH JoroBopy iHmIi# cropowi [310, ¢.300].

3 METO OJIHO3HAYHOTO TJIYMAaueHHS 1 BUKOPUCTaHHS Ui IIUICH

paBO3aCTOCYBaHHS Yy  JOTOBIpHUX  BiAHOcMHax [lep»kaBHa  moaaTkoBa
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anminictpanis Ykpainu y Jlucti Big 10.08.2004 Ne 15183/7/23-5317 «IIpo dopc-
Ma)XOpHi o0cTaBuHM» [241] 3a3Haumia, Mo 10 (GOPC-MaKOPHUX OOCTaBHH CIIij
BITHOCHUTHU: HaJ3BHUYANHy 1 HemepeOOpHYy 3a HAaABHUX YMOB CHIIY, Jdisl SIKOi MOXeE
OyTH BUKIWMKAaHa BHHATKOBUMH TIOTOJHMMH YMOBaMHU 1 CTHUXIHHHM JIUXOM
(yparan, Oypsi, MOBiHb, HarpOMaJKEHHS CHITY, OKeJeIb, 3eMIIETPYC, MOMKeXKa,
MPOCIIaHHA 1 3CYB TPYHTY, 3aMep3aHHS MOpS, 3aKPUTTS MOPCHKUX MPOTOK, SIKi
TPaIUISIIOTHCA Ha 3BUYaHOMY MOPCHKOMY IIISXY MK MOPTaMHU BIJIBAHTAKEHHS 1
BUBAaHTAKCHHS, I1HINE CTUXIHHE JMX0) ab0 Hemepen0aueHUMH CUTYallsIMHU, IO
BiIOYBAIOTHCS HE3AJIC)KHO BiJ BOMI 1 Oa)kaHHS 3aMOBHMKAa a00 BHKOHABIIA (BiliHA,
O5okaza, cTpailk, aBapis), M0 NPU3BOAATH JO MOPYIICHHS YMOB YKIIAIEHUX
KOHTPAKTIB.

HaBenene nae migcTaBuM CTBEpKYBAaTH, IO JaHI MHUTAHHS HaJIEXKaTb 10
JIOTOBIPHOTO TMpaB 1 CTOCYIOTbCSI BCTAHOBJIGHHSI BIANOBIIANBHOCTI  (MEX
BIJINIOBIJIAJILHOCTI) 3a MOPYILIEHHS JOTOBIPHUX 3000B'sI3aHb.

[Ipo me Takox cBiguarh BiAnOBiAHI monoxeHHs [IK VYkpainu mpo
BIIMOBIAANBHICTh O€3 BHHH, IO CTOCYIOTHCS OKPEMHX BHJIIB JIOTOBOpIB. Tak, 3a
JIOTOBOPOM HaiiMy (Op€HAM) TpaHCIOPTHOrO 3aco0y HaliMau 3000B's3aHUMN
BIIMIKOAYBAaTH 30WUTKH, 3aBJaHI Yy 3B'A3Ky 13 BTPATOK a00 IOIIKOKCHHSIM
TPAHCIIOPTHOTO 3aco0y, SKIIO BiH HE JOBEJE, 10 1€ CTajJocs HE 3 MOro BUHU
(ct. 803 LIK VYkpainn).

3a JI0rOBOPOM TMPO BHKOHAHHS HAyKOBO-JIOCTIAHUX ab0 JOCHiaHO-
KOHCTPYKTOPCBKMX Ta TEXHOJOTIYHUX pOOIT BHUKOHABELb BIAMOBIIAE TMEPEN
3aMOBHHKOM 3a TMOPYIIEHHS JIOTOBOPY HAa BUKOHAHHS HAyKOBO-JIOCHIJHUX a00
JIOCITITHO-KOHCTPYKTOPCHKUX Ta TEXHOJIOTIYHHUX POOIT, [KIIO HE J0BeIe, W0
MOPYIIEHHS 10r0BOPY cTajiocst He 3 oro BuHHU (cT. 900 LIK Ykpainn).

Biamosinao 1o cr. 906 11K YkpaiHu BUKOHaBEIb, SKUH MOPYIIUB JOTOBIp
PO HAJAHHS MOCIYT 3a IUIATy MPpHU 3A1MCHEHH] HUM MiANPUEMHHUIIBKOT JISTTBHOCTI,
BIJINOBIJIa€ 3a II€ TOPYIICHHS, SIKII0O HE JOBENe, 10 HAJIEKHE BUKOHAHHS
BUSIBUJIOCS HEMOXJIMBUM BHACIIOK HENmepeOOpHOi CHIIM, SKIIO 1HIIE He

BCTAHOBJICHO JOTOBOPOM a00 3aKOHOM.
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3a MOTOBOPOM TIEPEBE3CHHS TEPEBI3HUK BIAMOBIIAE 3a 30€PEKCHHS
BaHTaXxy, 0araxy, MOMTH 3 MOMEHTY MPUUHATTA iX /10 IEPEBE3CHHS 1 0 BUJAYl
OJlep)KyBaueBi, SKIIO HE JOBEAE, IO BTpara, HecTada, IICyBaHHS abo
MOIIKO/DKEHHSI BaHTaxy, Oarax<y, TOIITH CTAJIWUCS BHACTIJOK OOCTaBWH, SKUM
NEPEeBI3HUK HE MITr 3amo0IrTH Ta YCYHEHHS SKUX BIJL HbOTO HE 3aliexkKalo.
[lepeBi3HUK BIiNMOBiZAa€ 3a BTpaTy, HECTady, ICYBaHHS a00 TOMIKOHKCHHS
OPUMHATUX 10 TIEPEBE3CHHS BaHTaXy, Oaraxy, MomTH y po3Mipi (aKTHUHOI
IITKOJTH, SIKIIIO HE JTOBEIE, 10 1€ cTayiocs He 3 iioro BuHM (cT. 924 11K Ykpaiun).

3rigHo 31 ct. 950 LUK VYkpainu 3a goroBopoM 30epiraHHsi mpodeciitHuii
30epirad BiJIIOBiJa€ 3a BTpaTy (HecTady) abo0 TMONIKOKEHHS pedi, AKII0 He
JOBeNle, IO 1€ CTajJoCs BHACHIIOK HenepeOopHOi cuiau, abo dYepe3 Taki
BJIACTUBOCTI pedl, po K1 30epirad, npuilMarouu ii Ha 30epiraHHs, He 3HaB 1 HE Mir
3HATH, a00 BHACIIJIOK YMUCITY YH rpy00i He0OepeKHOCTI MOKIIAXKOI1aBIIS.

Bianosinno o cr. 1043 LK VYkpainu (morosip yHpaBiiHHA MalHOM)
yIpaBUTENb BIJIMOBIJAE 3a 3aBAaHl 30UTKH, SKIIO HE JOBEJE, 1110 BOHU BUHUKIIU
BHACIIJIOK HENepeOOpHOI CHJIM, BUHHUX [II YCTAaHOBHHMKA YIpaBIiHHSA abo
BUTOJI0HA0OyBaya.

AHami3 HaBeIEeHUX TMPUIIKCIB, 3aCBIAUY€, IO 3a 3arajlbHUM MPaBUIIOM
BIIMOBIJANBHICTh 3 3aMOJISHHS IIKOAU O€3 BUHU B JOTOBIPHUX BIJHOCHHAX
BPETYJIbOBYETHCSI 332 TMPUHIMIIOM TMPE3YMINii BUHU, SKUH Tmiepegdadae
HEOOXITHICTh JJOBEACHHS CTOPOHOIO — MOPYITHUKOM YMOB JOTOBOPY Ta 3aBIaHHS
30UTKIB, IO TaKe MOPYILIEHHS CTaN0CA HE 3 il BUHHU.

Cnin 3BepHYTH yBary W Ha Te€, HI0 TUTAHHS TMOPYIIEHHS JOTOBIPHHUX
3000B's13aHb, Y TOMY YHCJ1 IIOJAO MiACTaB 3BUILHEHHS BiJ BIAMOBIJAIBHOCTI,
BCTAHOBJICHHS BIJANOBIJAIBHOCTI 0€3 BMHU (200 HE3aJeKHO BiJ BUHHM) y pa3l He
JIOBEJICHHS TIEBHUX OOCTaBMH (apKe 3a 3araJibHUM TPABWJIOM TOPYIIECHHS
roCroJIapChbKUX 3000B'A3aHb BUHA MPE3IOMYETHCS), HalekaTh 1O KOMIICTCHITT
rocrofapchkux cymiB. [Ipy boMy, BUXOJSYH 3 CYJOBOT MPAKTUKH, IO CTOCYETHCS
po3riIAly  ACSKMX ~ CIOpaB MpO  BIAIIKOAYBaHHS  3aBAaHOi  CyO'€eKTOM

rocroAaproBaHHs KO, JOBEACHHS (DaKTy 3alOIISIHHS IIKOAU (BTPATH BAaHTAXY)
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Ma€ 3MIMCHIOBATHUCS Y MOPSAKY Ta BIAMOBIIHO J0 MPAaBHJI, BCTAHOBICHUX BIACHE
JUIl TaKuX CYyO'€KTIB TOCHOJAapIOBaHHS, TOOTO WIEThCA TIPO CHEIlAJIbHUM
MIPOLICTYPHUMA TIOPSIOK JOKa3yBaHHS, 110 3a0e3Meuye HaJISKHICTh MoKa3iB. Takuit
BHCHOBOK BHIUIMBAaE 3 TO3MIIM Bumoro rocmogapcbkoro cyay YkpaiHw,
BUKJIaneHuX B Horo OrmsimoBoMy mucti «lIpo ngeski nUTaHHS NOpPaKTUKA
3aCTOCYBaHHS TOCTOJAPCHKUMH  CyJaMd  3aKOHOJABCTBA TIPO  3aTi3HUYHI
nepeBe3eHHs (3a marepiajlaMd CIpaB, PO3MJISTHYTHX Y KacallliHOMY MOPSIKY
Bumum rocnogapcbkum cymoM Ykpainu)» Big 21.05.2014  Ne 01-06/662/2014
[209]. V¥ i#ioro m. 6 cyn OiHIIOB BHUCHOBKY PO HEIOBEACHICTH TOBapUCTBOM-
MO3MBavYe€M BUHU IEPEBI3HMKA-3aTI3HUIIl Y BTPATI BaHTaXy, SIK 1 HEIOBEICHICTh
HaJICKHUMH JO0Ka3aMH CaMoOi BTPATH BaHTaXy 3 MiACTaB HEJOTPUMAHHS TOPSIKY
I0JI0 TPOBEACHHS EKCIEPTU3M, BCTaHOBJIEHOro I[IpaBuinaMu BHIaudl BaHTaXIB,
3aTBEp/KEHUMH Haka3oM MiHicTepcTBa TpaHcnopty Ykpainu Bin 21.11.2000
Ne644, IlpaBunamMu ckiIafaHHS akTiB, 3aTBEp/UKEHMMH Haka3oM MiHicTepcTBa
TpaHcnopTy Ykpainu Bix 28.05.2002 Ne 334, CraryToM 3ammi3Hullb YKpainu [266].
I xoua perioHasibHOIO TOProBO-MPOMUCIOBOI0 TANIaTO® OYyJ0 MPOBEICHO
EKCIIePTU3Y 3aTI3HUYHUX BaroHiB Ta 3a pe3yJbTaTaMU MPOBEACHHS CKIIAJICHO aKT,
B SIKOMY 3a3HQ4Y€HO MPO HEBIAMOBITHICTh (PAKTUYHOI MAaCH BaHTAXy y BaroHax y
OlK 3MEHILEHHA MPOTH BIIOMOCTEH, 3a3HAYEHUX Yy MEPEBI3HUX JIOKYMEHTaXx,
odopmIIeHHI O€3 yJacTi MpecTaBHUKA 3aTi3HUII aKT OYyJI0 BU3HAHO TaKUM, IO HE
MOYK€ PUMUMATUCS CYJIOM SIK HAICKHUU JI0KA3.

Ha BigMiHy BiJ] BUKJIQIEHOTO, CIIPABHU, 10 CTOCYIOTHCS 3aMOAISSHHS IKOIH 3
JIETIKTIB, PO3MIISIIAIOTHCS 32 MPABWJIAMH ITUBUILHOTO CYJIOYMHCTBA. 30KpeMma, 3a
npaBuwiamu [{uBieHOTO MponiecyanbHOro Koaekcy Ykpainu [300] posrisaaroThest
MO30BU: M0 BHUIUIMBAIOTH 3 TPYAOBHX IPABOBITHOCHH, TIPO BiIIIKOAYBAHHS
IIKO/AM, 3aBJAaHOI KaJiI[TBOM, IHIIMM YIIKOJKEHHSM 370pOB'S ab0 CMEPTIO
¢b13uyHOT 0cOOU, YW IIKOJM, 3aBAaHOI BHACIIJIOK CKOEHHS 3JI0YMHY; IOB'S3aHl 3
BIJITKOyBaHHSIM IIIKOJIM, 3aBJAaHOI 0CO01 HE3aKOHHMMH PIIICHHSIMU, MiSIMH YU

OE3ISUTPHICTIO OpraHy, IO 3/IACHIOE OMEPAaTUBHO-PO3IIYKOBY HiSUTBHICTS,
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JIOCYZIOBE PO3CIIIIyBaHHS, MPOKypaTypu abo Cyy; MpO 3aXUCT MpaB CIIOXKUBAYIB
(u. 1,3,4,5cr. 110).

OCKUIbKY MPOBEJEHUH aHAITI3 J1a€ MiJACTaBU BBAXKATH, IO BiAMOBIIATBHICT
0e3 BMHU 3a 3amlOJiSHHS IIKOAM MOXKE€ MaTH MiICIe K y JOTOBIPHHX, TaK 1
M03aJIOTOBIPHUX BIJIHOCUHAX, IMPOMOHYEMO BHUPI3HATH ii BUAM BIANOBIAHO JI0
BcranoByieHoi po3a. Il Ku. 5 1K Vkpainu knacudikariii 3000B'13aHb 32 BUIaMU:
JIOTOBIPHI Ta M03aJI0TOBIPHI.

3 ypaxyBaHHSM ICHYBaHHS B [MBUIBHMX BIJHOCHMHAX JBOX BHJIIB
3000B’s13aHb — JOTOBIPHUX 1 HEJOTOBIPHHUX, IIIJIKOM BHUIIPABAAHO MOAUIATH
BIIMOBIAANBHICTh 0€3 BUHHM Ha JOTOBIpHY 1 Mo3agoroBipHy. Ilpu mpomy min
JOTOBIPDHOIO  BIANOBIJAJIBHICTIO 0€3 BHUHHM  CJHIJ  PO3YMITH  ACHIKTHY
BIINOBITAJIBHICTD, M1JCTABOI0 BUHHUKHEHHS $KOI € IOPYUIEHHS JIOTOBIPHHUX
3000B’s13aHb 200 HOPM IIMBIJIBHOI'O 3aKOHOJIABCTBA, IO PETYJIIOIOTH JOTOBIPHI
NpaBoBiAHOCUHU (Hampukian, cT. 614; 4. 2, 3 ct. 950 UK VYkpainu), mo
BUXOJUTh 3a MEXI JIOTOBIPHOTO pEryJiioBaHHsA ab0 X BperyJboBaHI
crieliadbHUMM 3acTepekeHHamMu. Came i HuX IiJed JOTOBIpHE MPaBo
BUPOOUJIO BIJMOBIIHY JIOTOBIPHY KOHCTPYKIIIIO «3acTepekeHHa mpo dopc-
Maxkop». [lo3amoroBipHa BiAMOBIAAIBHICTh O€3 BUHU BUHUKAE HE 3 TIOPYIICHHS
JIOTOBOPY, a BHACTIJAOK 3aBIaHHS IIKOAH, TOOTO 3 memikTiB (ct. 1173 — 1176,
1187, 1209 LK VYpaiun).

Ha BigMiHy Biag JediKTHOI, JOTOBIpHA BIAINOBINANBHICTE 0€3 BHUHH
BUHUKAE B paMKaxX yXe€ ICHYIOYUX MPaBOBIAHOCHH, J€ BX€ YITKO BU3HAYEHI
OOp)KHHUK 1 KpeauTop, ixHI mpaBa ¥ o000B’si3ku. IlimcTraBoto MOTOBIPHOI
JEJIKTHOI BIJMOBIAATBHOCTI € MOPYLICHHS BIJHOCHOIO Cy0’€KTHMBHOI'O IpaBa,
KOHKPETHOr0 000B’SI3Ky 3 HemepeadaduyBaHUX OOCTaBUH (HaJ3BUYAliHA TOI1S,
HerepebopHa cuiia), K HACTIIOK — MUMOBOJIbHE CIIPUYUHEHHS 30UTKIB OJTHIEIO
31 CTOpiH AOroBOpYy iHIIINA. BiporigHo, 1m0 CTOPOHUM MOXYTh BpETyIIOBaTH
NMUTAHHS BIAMOBINAIBHOCTI y 3B’SI3Ky 3 (OpC-Maxxopom, 30KpeMa MOXKYTh
BHU3HAUWTH BHNAJKH, IO BH3HAIOTHCSI TaKWMH, MEXKI BIJIOBIIAJIBHOCTI,

XapakTep PO3MOJILTY PU3HKY TOIIO.
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OTxe, mpaBoBa CyTh IHMBUIHHOI BIAMOBINATBLHOCTI 0€3 BHHHM IOJSITAE B
3amoisiHHI MKOAW (30UTKIB) 3a YMOB, IO HE 3ajekaTh BiJ BOJII, BUHU Ta Jid
3amojitoBavya  (mpaBoropymiHuka). [IpoTe AKmoO 1M03aA0TOBIpHE  JCTIKTHE
3000B’s13aHHS BUHHUKAa€ MK CyO’ekTamH, IO paHime He Oyiau TmoB’s3aHi
KOHKPDETHUMM IIMBUIBHUMH TIPABOBIAHOCHMHAMM, TO JIOTOBIPHE JENIIKTHE
3000B’s13aHHS] BUHHUKA€ MIX KOHTpPareHTaMu Yy paMKaX TPUBAIOUUX JIOTOBIPHHUX
MIPaBOBITHOCHH.

Cnin moronutuca 3 mosuuiero [Ipesunii Bumoro rocmomapcbkoro cymy
Ykpainu, 1o npaBuiIbHE pO3MEXYBaHHS MiACTaB BIAMNOBIIAILHOCTI HEOOX1IHE, 00
pO3MIp BIIIIKOAYBaHHS 30MTKIB, 3aBAaHUX KPEIUTOPOBI HEBHKOHAHHSIM a0o
HEHAJIE)KHUM BUKOHAHHSM 3000B'i3aHb 3a JOTOBOPOM, MOXKE OyTH OOMEXEHUM
(ct. 225 TK VYkpainu), a npu BIAMIKOIYBaHHI M03aJ0TOBIPHOI IIKOJAW, OCTAHHSA
HiJIAra€e CTATHEHHIO Yy moBHOMY 00cs3i (ct. 1166 LK Ykpainn) [208]. Pa3zom i3
THUM, BBa)Ka€MO, 110 JJId BH3HAYEHHS BIANOBIJAJHLHOCTI 3a 3alOJISHHS IITKOJIH,
HacaMmIiepesi BIANOBITAIBHOCTI 0€3 BUHU, SIK Y M03aI0TOBIPHUX, TaK JIOTOBIPHUX
BIJIHOCHMHAX 3HAYEHHS Ma€ MpaBoBa KBaliikalilisl MpaBOMOPYLIEHHS SIK IiJCTaBU
JIUIs BU3HAYEHHSI 3MICTY JIEIIKTHOTO 3000B'sI3aHHS.

Bapro 3a3HaunTu, 110 B HAyIll BHCIOBIIOETHCA TOYKA 30pYy IMPO Te€, IIO
CTOCOBHO BIAMOBIAAJIBHOCTI 3a IOPYLIEHHs 3000B'A3aHb MpPaBUJIBHIIIE
rOBOPUTH TMpPO T€, M0 BOHA HACTA€ 3a BYUHEHHS IIMBLJIBHOTO
MMPaBONOPYIICHHS, III0 BHUCTYIMAa€ TYT SK CYCIJIbHE Hebe3neuHa
noBeainka [ 296, c. 507].

Mmu X JOTpUMYEMOCS Ti€i MO3UIIII, IO BIAMOBIIAIBHICTS 3a 3amOIISTHHS
IIKOJAW CTAaHOBUTH 3MICT JEJIIKTHOTO 3000B’si3aHHS (000B’SA3KY), I1JICTABOIO
BUHUKHEHHSI SKOT0 BiAMOBIAHO g0 1. 3 4.2 c1. 11 IIK VYkpainu € 3aBnanHs
MaifHOBO1 (MaTepiaibHOI) Ta MOpPAJBHOI IMKOAHW 1HIIIN 0c00i. 3aBgaHHS
(3amodisiHHA) IIKOAW B JAHOMY BHUIQJKy O3HAuya€ BIAMOBIIHUN IOPpUAUIHUN
(bakT — MpaBOMOPYIICHHS, 110 B IUBIIBHOMY IpaBi BU3HAYAIOTh sK aemikT [308,

c. 55].
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Take mpaBOMOPYIIEHHS XapaKTePHU3YEThCS CKIAJAOM, IO BKIIOYAE
€JEMEHTU: HASABHICTb WKOOU, IO BTIIIOE O3HAKH MOPYIICHHS Cy0'€KTHBHOTO
mpaBa, a BIAMOBITHO NpOmMunpasuoi noGediHKu  3anoodinsaia  wWKoou
(IpOTHNIPABHICTD), NPUUUHHUL 38 30K MINC OCMAHHIM MA PAKMOM 3A60AHHA
wxoou, euna 3amnojiroBada. CucreMa Ha3BaHUX CyO €KTUBHUX Ta 00 €KTHMBHHX
€JIEMEHTIB OTpUMalia Ha3By B JITEpaTypl «CKIIAJ HUBIIBHOTO MPABOMOPYIICHHS)
[274, c. 47] .

Ak 3a3Hayanocs, B Haylll IMBUIBHOTO IIpaBa ICHYE JIUCKYCiS 100
pO3yMiHHS Ta CHIBBIAHOWIGHHS TMiJACTaB Ta YyMOB LHBIJIBHO-TIPABOBOI
BiANOBiAadbHOCTI. Hepiako Il MOHATTS 3MINIYIOTh Ta BXKHBAIOTh SIK TOTOXHI,
Xxo04a ix Tpeba BIAPI3HATH, OCKIJIBKU KOXXHE 3 HUX Ma€ CBIM 3MICT Ta IOPUIUYHE
3HaueHHs [176, €.64]. OcoOmmBO, $K BBa)XkKaeMo, II¢ Ma€ 3HAYCHHS IS
KkBasidikarii MUBIIBHOT BIAMOBIIAJBHOCTI 0€3 BUHU.

Bumie Bxke Oynu JOCHIJKEHI MO3UIlI BUCHUX, HAa JAYMKY SIKUX, CKJIaj
[IUBUIBHOTO TPABOMOPYIICHHS € HE JIMIIE TOJOBHOK, a M €JUHOIO ITiACTaBOIO
BIANOBIJAIbHOCTI, @ B THUX BHUMAJKaX, KOJIM HEMae IIOBHOTO CKJIaay
MPaBOINOPYIIEHHS, HE MOXHAa TOBOPHUTH 1 MPO BIAMNOBIAAIBHICTh 3al0jil0Baya
mkoau [9, c. 48]. Ilpore, OIIBIIICTh Cy4acHHX AOCTIAHHMKIB JIOTPUMYETHCS
TyMKH, IO CKJajJ TPaBOMOPYIICHHS, SKAW TITHE 3a CO00K IHUBUIBHY
BIANOBIJANbHICTh TPH 3aIOISIHHI IIIKOJAM, MOXXEe OyTH SK IOBHHUM, TakK 1
yciuenuMm [274, c¢. 47], mo BiamoBimae 3arajbHIA KOHIEMIII TaKoi
BIINOBIANIBHOCTI, BTiNeH1 y HopMmax LK Vkpainu. Tox, y 1l yactuHi poOOTH
MPOIMOHYEMO aHa3 CKJIaAy JACIIKTHOTO MPaBOMOPYIIESHHS 3 METOIO 3'SCyBaHHS
M1JICTaB Ta YMOB BUHUKHEHHSI IIUBLJIBHOT BIJMOBIAJIbHOCTI O€3 BUHM.

llIxooa 'y ckianl JENIKTHOTO TPaBOMOPYIIEHHS € 00O0B’SI3KOBUM
eiaeMeHToM, 1o BimmoBigHo mo 1.3 4. 1 ct. 11 LUK VYkpainu € mimcraBoro
BUHUKHEHHS  3000B'A3aHHS. [lIxoga  BuUCTymae  MIpO  JEJTIKTHOI
BIIMOBIIAJIBHOCTI B IIUBUIBHOMY TMpaBi, OCKUIBKH PO3MIp BIIIIKOIYBaHHS
MOBHUHEH BIJMOBIAATH PO3MIPY MIKOAW. BiMOBITHO MUTAHHS KON CTOCYETHCS

MEX BIJMOBIAIBHOCTI 3 TOUKH 30PY CTPYKTYpPH Ta PO3MIpPY BIAIIKOYBAHHS.
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VY BIAMOBITHOMY 3HAYEHHI TEPMIH «IIIKO/a» BXXUBAETHCS ISl BU3HAUYCHHS
HACIJIKIB TIPaBOIMOPYIIEHHS Yy pa3l NONIKOJYKEHHS YW 3HUINCHHS MaiiHa
MOTEPIIOT0, 3aMoO/isIHHI KaJilTBa YW CMEPTI, HABITh y BUIIAJKaX, KOJIH IIC
TATHE 32 cO0010 BTpATy 3apoOITKY UM IHIIKUX 3ac001B icHyBaHHA. YacTo WaeTbes
0po 3amoAiSIHHS MOPAJIbHOT MIKOAM, TOOTO KOJHM BHU3HAYAIOThCSA AYIIEBHI
CTpaKJIaHHsS 4M TMEpeXUBaHHA 0coOM. B ycixX mux BHMajkax MalOThCS Ha yBasi
T1 HECNPUATINBI, HETATUBHI HACJIJKHU, 1[0 BUHUKJIM B PE3yJIbTaTi MOPYIICHHS
Yy 0OMEXEHHS MafHOBUX Ta OCOOMCTUX HEMaWHOBHUX MpaB Mmotepmniioro. Tox,
y TakOMy 3HA4Y€HHI IIKOJa — II€ IpPUMEHIIEHHs Ojara, MO0 OXOPOHSIETHC
3aKOHOM. 3aJie’)KHO BiJ TOTrO, sike came 0yiaro Oyyo 3MEHIIEHO — MailHOBE Yu
ocoOucTe (HEMaWHOBE), PO3PI3HSIIOTH IIKOAY MAWHOBY Ta IIKOAY MOpPAaJbHY
(HemaiiHoBy). I'poiioBa o1fiHKa (BapTiCTh) MAaHOBOI IIKOJAW MAa€ HA3BY 30uUmKuU
[176, c. 67].

VYTIM MOHATTS MWIKOAM O1JbII IIUPOKE, HK MOHATTS 30uTKiB. Konu MoBa
He mpo BIAMIKOAYBAaHHS IIKOJU, TO MEPII 32 BCE PO3YMIETHCA, 1110 BOHA MOXKE
OyTH BIJIIKOJOBaHA 1 B TpOIIOBIA (Gopmi, 1 B HaTypl, a SIKIIO TOBOPUTU MPO
30UTKH, TO 1€ O3HAYa€, M0 MAaWHOBY cpepy NOTEPHLIOrO HE MOXHA MOHOBUTHU
NUISIXOM HaJaHHS WOMY pedl B HATypl, a TOMY BOHU MarOTh OyTH KOMIIEHCOBaHI1
JUIIe B TpomoBii Gpopmi. TakuM ynHOM, IIKOJA BKJIIOYaE B cebe 30uTku [274, C.
53].

3HayeHH] MIKOAM B JENIKTHUX 3000B’SI3aHHAX BU3HAYACTHCSA IIJILOBHUM
MPU3HAYEHHSM, 1110 BKJIIOYA€ YCYHCHHS MAaWHOBUX HACIJKIB IPaBOMOPYIICHHS,
BIJIHOBJICHHSI MaWHOBOI c(epu MOTEPHIIOro y BUIJILAI, SKUH BOHA Maja Jo
3anoAisiHHS oMy mKoau. JloCATHEHHS 1€l MeTH B1A0OYIEThCS B TOMY BUIAIKY,
KOJIM 3amojisiHa MIKoa OyJie BIAIMIKOJ0BaHa B MOBHOMY 00cs3i (4.1 ct. 1166 11K
VYkpainu). Tomy mkoma B AETIKTHUX 3000B’SI3aHHSAX ABJISE€ COOOIO MiJACTaBY HE
JUIIE 100 WOTr0 BUHWKHEHHS, a ¥ BU3HAYCHHS MIpH, MEX Ta 3MICTY
3000B'si3aHHA. Po3Mip BigmKoayBaHHS, Ha SKE€ Ma€ TPaBO MOTEPIUINH,

BU3HAYAETHCSA PO3MIPOM 3aMOAISTHOT HOMY IIKOIH.
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BunukHenHss 00O0B’S3Ky  BIAIIKOAYBaHHS IIKOAW  TOB'S3YIOTH 3
MPOTUMPABHOIO TOBEAIHKOI o0cobu — 1i 3amoxiroBava. [lpu mbomy
MPOTUIIPABHICTh TOJISITAE B TMOPYIIEHHI 3arajJbHOTO, OOYMOBJIEHOTO 3aKOHOM
3000B'sA3aHHA 0COOM HE 3aBAAaBaTH IIKOIU Oyab-KOMY.

[{uBiIbHE 3aKOHOJABCTBO HE Jla€ BU3HAUCHHS TOHATTS NPOMUNPABHOL
nogedinKu, 1, Ha BIAMIHY BIiJl KpUMIHAJIBLHOTO TIpaBa, HE MICTUTH MEPENiKy ii,
K1 MO’KHAa BH3HATH SK HpoTurpasHi. I[IpoTe, B 1bOMy HemMae HEOOXiTHOCTI,
OCKIJIbKH B 3000B’S3aHHSAX 13 3aMOISIHHS IIKOJM J1€ TMPUHIUIT T€HEePaJIbHOTO
JENIKTY, 1[0 BUPAXKA€ThCS B 3arajbHii 3a00pOHI 3aMO/I1I0BATH IKOAY MailHy 4H
oco6i. Tomy miarpumyemo nymky O.O. OTtpagHoBOi, sKa 3a3Hayae, IO
NPOTUIIPABHICTh Yy JAENIKTHUX MPABOBIAHOCUHAX CHiJ PO3TIAJATH MIHPOKO.
[IpoTunpaBHUM € Oyab-sKe MisTHHSA, SIKE CIIPUYUHUIIO TOPYIICHHS CY0’ €KTUBHHIX
mpaB 0coOHu, 3amOJISTHHS IIKOAHM il MailHOBUM a00 OCOOHMCTUM HEMaWHOBUM
inTepecam [176 , c. 73].

BaxnuBuM eIeMEHTOM CKJIaay JCMIKTHOTO IPaBOMOPYIIEHHS IS
kBaJiikaiii OCTAaHHBOTO € MPUUUHHUL 38 30K MINC 3aN00IsAHOI0 WKOOOK mda
NeGHUMU OIAHHAMU, 3 AKUMU NO8'A3AHO0 3an00iaHHA WKOOU. 3al0Oa1I0BaY KON
BiANIOBiae He 3a Oyab-gKy, a JHUIIE 3a 3aBJaHy HHM IIKoay. BimcyTHICTb
NPUYMHHOTO 3B’SI3Ky BUKIIIOYAE BIAMOBIJAIbHICTh OCOOM, OCKIJIBKY 1€ O3HAYae,
0 IMIKOJA € HACIIJIKOM He i1 MOBEMIHKH, a BUKJIHWKaHA 1HIIUMHU IPUYUHAMH
[176, c. 74]. IHoai npWYMHHUK psAA MOXKe OYTH YCKIQAHCHHH KiJbKOMa
dbakTopamu, HaAMpuUKIaa, A0 MIKIAIUBOI Jii JpKepena MiABUIEHOI HeOe3meKu
NPHETHYIOTHCA i1 TPETiX 0c¢i0, moTepIijioro, HenepebopHoi cwu [274 , c. 63].
Tok, BHSABICHHS TPUUYUHHO-HACIIIKOBOTO 3B'A3KYy € BaXKIUBUM IS
BCTAaHOBJICHHS Cy0'€eKTa MpaBOMOpPYLIEHHs, a BIANOBIAHO — cy0'ekTa
JEJIIKTHOTO 3000B'13aHH.

Buxonsium 3 KOHCTUTYIIHHOTO TPUHIMAITY, 3a SKAM IOPUIAYHA
BIIMOBIIAJIBHICTh 0COOM Mae 1HAuBIAyanbHUM xapaktep (ct. 61 Koucrutymii
Ykpainu), BBa)Ka€eMo, IO PO3MJISTHYTI €JIeMeHTH (IIKOJa, MPOTUIIPABHICTH

MOBEAIHKM O0COOM Ta MPUYMHHO-HACTIIKOBUM 3B'A30K MIDK HHMHU) €
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HEOOX1IHUMH aJig KBajipikaimii AEMKTHOTO MPABOMOPYIIEHHS SIK 3arajbHOi
M1JICTaBU JJI1 BCTAHOBJIEHHS ACIIKTHOTO 3000B's3aHHs. KOXeH 13 pO3IIISTHYTUX
€JIEMEHTIB SBIsI€ CO00I0 IOpUAWYHUN (PakT, 1Mo MOTpeOye BCTAHOBICHHS Ta
JOBENICHHS. Y IIbOMY 3HAYEHHI BOHU MOXXYTh PO3IJISAATUCS K HeoOXiOHI YMOBHU
I KBasmidikaiii JeJiKTHOTO MPaBOMOPYIIEHHS (B HEOOX1THOMY HOPUIUYHOMY
CKJIaJl) SIK MIiACTaBU BUHUKHEHHS JENIKTHOTO 3000B'A3aHHSA, NPOTE HE SIK
camocmiuni KBajidikamiiHi o3HaKM (MiACTaBM ab00 YMOBH) ITMBUIBHOT
BIANOBITAJILHOCTI 200 IEIIKTHOTO 3000B's13aHHS.

HactymauMm eneMeHTOM cKiaay ACTIKTHOTO TPABOIMOPYIICHHS € BHWHA.
[{uBinbHUI KOJEKC YKpaiHM HE Jla€ BU3HAYCHHS MOHATTS BUHU, HATOMICTH Y
JMESKUX HOTO TMOJOKEHHSX MICTATHCS 3a3HAYCHHS 100 (OPMH MPOSBY BUHU:
yMuciay abo HeobepexxHocTi (4. 1 ct. 614), ymucnay uu rpy0oi HEOOEpEKHOCTI
(4. 2, 3 ct. 950). [Ipu boMy Oyab-sSKUX KBajiiKalIMHUX O3HAK IIOJIO JTaHUX
Bu3HaueHb LIK Ykpainu Takox HEe MICTUTD.

B ropunnuHux Kepenax 3 MPUBOJY PO3YMIHHS KaTeropii BUHU Yy CKJIAJIl
[MBUIBHOTO TPABOMOPYILICHHS BHUCIOBIIOIOTHCS Pi3HI JAYMKH, [0 TOYacCTH
NOAUISIIOTH HAa  Taki OCHOBHI  KOHIIEMNIlli, $SIKI YMOBHO BH3HAYalOTh,
K «IICUXOJIOTIYHY» Ta «MOBEIIHKOBY». 3a3HAUMMO, 110 B HAyIll KPUMIHAIHLHOTO
mpaBa mpoOjieMa BHHHM JOCIIIKYyBajach OUIbII JOKJIaAHO, Oyj0 po3pobiieHO
BEJIUKY KUIbKICTh KOHIICTIIN (TE€Opiii) BUHU, CEPEI SIKUX HA3UBAIOTh: HOPMAMUBHY,
OYiHOuHY, inanvry, 06 ckmusny, ncuxonociuny [45].

Jlo mpeACTaBHMKIB TICUXOJIOTIYHOI KOHIICMIlisSE BHUHHU, 3TIAHO 3 SIKOK T
BUHOIO PO3YMIIOTh IICUXIYHE CTABJIEHHS 0COOU JI0 11 MPOTUIIPaBHOI MOBEMIHKH Ta il
pesynbtaty, Hanexats O.C. lodpde [86, c. 138], I'.K. MartBeeBa [137, c. 178 ],
®.J1. Padbunosuu [ 247 , c. 20], a Takox Taki ykpainceki BueHi, sk O.B. J[3epa,
B.B. Jlyup [ 83, c.117].

Jlesiki BUeH1 BU3HAYalIM BUHY uepe3 KaTeropii yMmMHCIy Ta HEOOepeKHOCTI
(M.M. Arapxkos [ 5, ¢. 145], JI.A. Jlynm [173].

[IparHeHHs mepeBecTH KATETOPiII0 BUHU 3 CYO €KTHBHOI (TICHUXIYHOI) 0

00’€KTUBHOIO BHUMIPY 3YMOBUJM KPUTHUKY TICUXOJIOTIYHOI KOHIIEMNIi Ta
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oOrpynTyBanHs moBeninkoBoi koHuenilii (M.I. bparincekmii, B.B. BiTpsHchkmuii
[38 , c. 583], H.B. Kosnosa [110, c. 73], FO.I'. baciu [25, c. 66 — 75; 26, c. 87 —
90], J.M. bapanosa, C.€. Cuporenko [ 24, c. 285], A.JI. Tkauyk [277, . 8]).

Tax, JIL.M. BapanoBa 1 C.€. CUpPOTEHKO CTBEpP/KYIOTh, IO ICHY€E IEKUIbKA
OPUYMH, 10 YHEMOXXJIMBIIIOIOTh BU3HAYCHHS BUHU Yy LMBUIBHOMY IpaBi 4epe3
CIIOBOCTIOTYYCHHSI «IICHXIYHE CTaBJCHHA»: 1) y UUBIIBHOMY IIpaBli € Takuii
Cy0’€eKT SIK OpHAMYHA 0c00a, BOJIbOBA MOBEIIHKA SKOI HE MOXKE BHU3HAYATHUCS
yepe3 ii «ICUXIYHE CTaBJICHHS»; 2) BHUXOASYM 3 KOMIICHCAI[IHHOTO XapakTepy
BIMOBIAILHOCTI Yy UMBUIBHOMY TMpaBi, ¢opMa BUHU ocolOu (ymucen abo
HEOOEpEeXKHICTh Ta iX BHUJM), 3a 3araJIbHUM IPaBUJIOM, HE BIUIMBAIOTH HA PO3MIp
BIJIMOBIJIAJIBHOCTI; 3) 'y UMBUIBHOMY IIpaBl BIANOBIJANbHICTE BHUHHUKAE Yy
MPaBOIOPYIIIHUKA TIepe]] MOTEPIUIO 0CO00I0 1 TOMY i 0COOM, CyO’€KTHUBHI
mpaBa SKOi MOpPYIIEHI, HE Ma€ 3HAYEeHHS TCUXOJOTIYHE CTaBJICHHS
NPaBOMOPYIIHMKA J0 CBOIX JIiii Ta iX HacmiakiB [ 24, c. 285].

AJL. Tkauyk, po3risaroydl MOHSATTS BUHU B paMKax MpoOJieMu JOTOBIPHOI
BIIMOBIJATBHOCTI, BBakae, IO OUIBII aJCKBAaTHOIO IS IIJIEH JOTOBIPHOI
BIIMOBIJAIBHOCTI € CaMe «IOBEAIHKOBa» KOHIICMIIS BUHU, y paMKax sKOi ]l
BUHOIO PO3YMIETHCS HEBXKHUTTS HEOOXITHMX 3aXOJiB JIS HAJICKHOTO BUKOHAHHS
3000B’s13anHsa [277, C. 8].

['onoBHUM apryMeHTOM BITYM3HSHHX YYEHHX, II0 BUCYBA€THCA HA KOPHUCTH
MOBEIIHKOBOI KOHIIEMIIi, € 3MicT a63. 2 4.1 cr. 614 IIK Ykpainu, ae 3a3HadcHO,
10 0co0a € HEBMHYBATOMO, SIKILIO BOHA JOBEJE, 110 BXKWUJIA BCIX 3aJ€KHUX B HEl
3aXO0[IB IOJ0 HAJEKHOI0 BHKOHAHHS 3000B’s3aHHs. HaromicTh I. C
KanzadapoBa BBakae, 110 TEPMIH «IICUXIYHE CTaBJICHHS» Y BHU3HAUYCHHI BUHHU,
BUPAXA€E OLIHKY (MOXJIMBICTh OLIIHKK) TOBEAIHKH, NTepe0auyeHHsI a00 MOKIUBICTh
nepea0aueHHsT HACTaHHS IIKIIJIMBUX HACIIIKIB, TOMY 3MicT a03. 2 4.1 cT. 614 11K
VYkpaiHu He CyNepeynTh BUSHAYCHHIO BUHU <SIK TICUXIYHOTO cTaBjieHHs» [97, €. 80
—81].

Ha namy naymKy, BBaKaeMO CIIYITHUM PpO3TJISHYTH KaTEropil0 BUHU Y

KOHTEKCTI 3aKpIIJICHUX Y IUBIILHOMY 3aKOHOJABCTBI TaKUX 3arajbHUX 3acaj K
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n00pocoBicHICT, Ta po3ymHicTh (M. 6 4. 1 cr. 3 IIK VYkpaiam), a Takox
OCHOBOITOJIOKHOTO IS IIMBUIBHOTO IpaBa MPUHLHUIY JUCHO3UTUBHOCTI, WIO
noJisirae y cBoOO/1 BOJIEBUSBICHHS OCOOM IOJIO peaiizaiii MUBUIBHUX TpaB Ta
BUKOHAHHS [UBUIBHUX O0OB'A3KIB. Takuil MigXil Ja€ MOXJIMBICTh KBadi(iKyBaTH
KAaTeropil0 BUHU 4Yepe3 O3HAKU MPOSiIBY 0OCOO0I0 HAJIEKHOTO BOJICBHUSBICHHS,
T00pPOCOBICHOCTI Ta PO3YMHOCTI IIOJI0 BUKOHAHHS SK 3arajibHOTO OOOB'S3KY HE
MOPYITYBAaTH MIUBIJILHUX TIPaB 1HIIMX OCI0, TaK 1 ICTIKTHOTO 3000B'sI3aHHS.

HagepeHi iHTeneKTyallbHO-BOJILOB1 O3HAKK IIPOSIBIISIIOTHCA Y BUOOP1 0COO0I0
METH 1 CUCTEMU 3aC001B ii TOCSITHEHHS, B SIKOCTI MepepoOKH BUXITHOI iHpOpMaIii,
y BpaxyBaHHI YMOB JIISJTIBHOCTI, Mepe0aueHHl MOKIIMBOI TPOTrpaMu TOBEAIHKH, Y
3IaTHOCTI HaIepe] BU3HA4YaTh 3acoOOM BUKOHAHHS L€ MpOrpaMu, KpUTEpli OLIHKA
MOJIMBHUX pe3ynbTaTiB [97, €. 151].

BoneBusBieHHs y IUBUIBHOMY MpaBi, K BBAKAEMO, XapaKTEPU3Y€e BOJIbOBUN
acrekT BUOOpy 0co00r0 MEBHOI MOJIE1 MTPaBOBOi (200 HEMPABOBOT) MOBEATHKH.

JI0OOpOCOBICHICTh PO3TIISAIAIOTH SIK BIPHICTh 3 BUKOHAHHS CBOIX 3000B's13aHb,
noBary 1 JOBIPY J0 KOHTPAreHTiB 3a 3000B'si3aHHSIMH. JI0OPOCOBICHICTh O3HAYaA€
MparHeHHs CYMJIIHHO 3aXUCTUTU IMBUIbHI MpaBa Ta 3a0€3MeUUTH BUKOHAHHS
IIUBLIBHUX 000B's13KiB [65].

Po3yMHicTh — 1€ aii, 1m0 31idcHUIa O y KOHKPETHIM CUTYyallil JII0JIMHA, sKa
Ma€e HOPMAaJIbHUM, CEpelHiil piBEHb IHTEJEKTY, 3HAHHA Ta >XUTTEBUMA JTOCBI.
Po3ymMHICTh — II€ 3BasK€HE BUPIIICHHS MUTaHb PETYJIIOBAHHS [IMBUIBHUX BIJIHOCUH
3 ypaxyBaHHSM IHTEpECiB yCiX YYacCHHUKIB, a TaKOX IHTEpPECIB TIpoMaau
(myOmivnoro inTepecy) [150].

Came 3 ypaxyBaHHSM OCOOJMBOCTEN 601b08UX TA 1HMENEKMYAIbHUX SKOCTEN
NEBHI KaTeropii ocid 3 nedekramu Ai€37aTHOCTI (MAJIONITHI M HeAl€34aTH1) B3araii
HE PO3TJISAAIOTHECA B SAKOCTI Cy0’ €KTIB IUBUILHO-TIPABOBOI BIAMOBINATBHOCTI (4. 2
ct. 31; 4. 4 cr. 41; ct. 1178, 1181, 1184 LK Vkpainu). 3a3HaueHi HOpMHU
BCTAHOBITIOIOTHCS SIK B 1HTEpeEcax caMoi HETMOBHOJITHROT 0cOOM, Tak 1 B 1HTEpecax

HUBLILHOTO 000poTy B LuoMmy. IIpu 11boMy 3akOHOAaBElb BUXOAMUTH 3 TOTO, IO
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BOJIbOBI Ta IHTEJNEKTyalbHlI SIKOCTI HEMOBHOJITHIX Ta HEAIE3AaTHUX OCI0
BIJIPI3HSAIOTHCS BiJ] aHAJIOTTYHUX SKOCTEH MOBHOMITHIX A1€3JATHUX OCIO0.

Ha ymary 3acayroBye nymka .M. IlleBuenko mpo T1e, mo0 HE MOXHa
3a0yBaTd, N[0 IMBUIBHO-TIPABOBA BIAMOBINATBHICTE € 3aCO00M KOHTPOJIIO
CyCHiIbCTBA 3a IIOBEAIHKOI o0cCi0 (rpomMajsiH Ta oOprasizamii) y Iuiafi
BCTAHOBJICHHS BIJMOBITHOCTI iX IHTEPECIB 1HTEpPEcaM CYCHiJIbCTBA, PO3YMHOTO
noeaHadds mux iHtepeciB  [302, ¢. 11]. /lana Te3a MmiATBEPIKY€E MPaBUIbHICTD
OOTpYHTYBaHHSI BHHHM 3a aHAT130BaHUMHU O3HAKaMHU.

Oco6mmBoro 3Ha4eHHSI KpUTEPii BOJEBUSIBICHHS IOJI0 AOOPOCOBICHOCTI Ta
pPO3YMHOCTI MaroTh, SK BBaXKaeMo, g KBamiikaiii IUBUIbHO-TIPABOBOI
BIJINOBIIATIBHOCT] 0€3 BUHU. [liATBEpKEHHSAM TaKOl MO3HUIII CIYrye MOJIOKEHHS
4. 1 ct. 614 UK VYkpainu, 3rijHO 3 SKUM 0co0a € HEBUHYBATOO, SIKIIO BOHA
JIOBEJIe, 1110 BXKMJIA BCIX 3aJIEKHUX BiJ HEl 3aX0JliB MO0 HAJEKHOTO BUKOHAHHS
3000B's13aHHs. BogHouac HaBe[eHE MOJOKEHHS Ja€ MiJICTaBM BBA)KAaTH, IO BHHA
SK €JIEMEHT MPaBOIMOPYIICHHS € YMOBOIO BUHUKHEHHS JEIIKTHOTO 3000B'sI3aHHS,
10 y BUMAJKAX, BU3BHAYCHUX 3aKOHOM a00 JIOTOBOPOM, MOXE HE MaTH 3HAYCHHS,
10 € XapaKTePHUM JJIs [IUBUILHO-TIPABOBOI BIJMOBIIAIbHOCTI 0€3 BUHU.

Cucrema nenikTHUX 3000B'si3aHb y MpaBl YKpaiHW 3aCHOBaHA Ha MPHUHIIUII
reHEpaJIbHOTO JENIKTY, 3aKkpimieHoMy B cT. 1166 1K Vkpainu. CyTh manHoOro
MPUHITUITY TIOJISITa€ B TOMY, 1110 3allofisHa IIK0/1a, KOMYy Ta KUM OW BOHa He Oyna
3amojiisiHa Ta B YoMy O BOHA HE BUpaXKaylacs, MIJISArae BIAMIKOIYBAaHHIO, KPIiM
BHUIIAJKIB, IepeaoaueHux 3akoHoM [ 295, ¢. 577].

Cucrema X JENIKTHUX 3000B'sI3aHb, 10 BUILTUBAIOTH 3 IUBLILHO-TIPABOBOI
BIIMOBIJAILHOCTI 0€3 BUHM 3aCHOBaHA HAa MOEJHAHHI F€HEPAILHOIO JCNIKTY Ta
creniagbHuX (OKpEMHUX) JENIKTIB, SIKI BUAUISIIOTH SK Ha MIACTaBl OCOOJIMBOCTEM
3arajJbHUX yMOB BHHHKHEHHS JCIIKTHUX 3000B'si3aHb, TaK 1 Ha MiACTaBl
JIOJTATKOBUX YMOB.

Amnami3 npunuciB Ti1. 82 1K Vkpainu nae mijcraBu BUOKPEMHTH TaKl BUIU
BIJIMOBIIAJILHOCT1 0€3 BUHHU, 1110 TPYHTYIOTHCS Ha CIEIIaTbHUX ETIKTaX:

— BIJMOBITANBHICTD 32 IIKOY, 3aMOisAHy akTamu Biaau (cT. 1173 — 1175);
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— BIMOBINANBHICTD 3a MIKOJY, 3aMOisHy MPaBOOXOPOHHUMHU OpTraHamu (CT.
1176);

— BIAMOBIIATBHICTH 32 MIKOAY, 3alOISTHY 0Cc0o0aMH 3 BajaMH Ii€3JaTHOCTI
(MaJIoJIITHIMH, HETIOBHOJIITHIMU, Heie3naTHUMHK) (cT. 1178 —1184);

— BUIMOBIJAIBHICTH 3a IIKOJY, 3aMOJISHY JPKEpEJIOM MiABUIIECHOT HeOe3MeKn
(ct. 1187 —1189);

— BIJMOBIIQJIBHICTG 3a MIKOAY, 3aBJaHy KaJiITBOM, 1HIIUM YIIKOIKCHHSIM
310poB's a00 cmepTtio (cT. 1195 —1208);

— BIMOBIATBHICT 3a MIKOAY, 3aBJaHy BHACIIOK HEOJIKIB TOBapiB, poOiT
(mocayr) (cT. 1209 — 1211).

Ha miacraBl mpoBeaeHOro aHaii3y MHpPOIMOHYEThCS aBTOPChbKa Kiacu(ikaiis
[MBUILHO-TIPABOBOT BIAMOBIAAIBHOCTI 0€3 BUHU 32 TAKUMU KPUTEPISIMU:

a) 3a BUJIaMH ITPaBOBIIHOCHH: JIOTOBIpHA Ta M103a/I0TOBIPHA;

0) 3a cy0'ekTamMH MPaBONOPYIICHHS;

B) 3a cy0'€eKTaMH B1ANOBIIAILHOCTI;

T') 32 BUJIaMH JICITIKTIB;

n) 3a O00'€eKTOM JENIKTHOrO 3000B'S3aHHS: MalHOBE BIAIIKOAYBaHHS
(komImieHcaIlisl) Ta OpraHizamiifHO-IIPaBOBI 3aX0AH 1100 BIIHOBIEHHS MOPYIIIEHOTO

[UBLIBHOTO TIpaBa.

2.3. IlincTtaBu 3BijJibHeHHsl Bia BigmoBiZajbHOCTI 0e3 BHHM Y

UUBLIBHOMY NpaBi YKpaiHu

Y [MBUIRHOMY TMpaBi 3a 3arajJibHUM TIPaBUJIOM BIAMOBIJATBHICTH 34
3aMoOJisSIHHS IIKOAU 0a3yeTbCsl HAa MPUHLMII, IO MOJISITae y MPE3yMIIii BUHHU.
Paszom 3 TuUM, 3aKOHOM YM JOTOBOPOM MOKE€ OyTH BCTAaHOBJICHO iHINIE, TOOTO
JIOTTYCKA€EThCS  BIJIMOBIATBHICTG 3a BIACYTHOCTI BUHHU. BogHOouac 1HMBUIbHE

3aKOHOJABCTBO YKpaiHU Mependadae Kojo OOCTaBUH, HASBHICTh UM BIJCYTHICTh



99

SKUX MOJXKE 3BUIBHUTH 3alofiloBada BiJ OOOB’S3KY BIAIIKOIYBaTH IMKOAY abo
3MEHILIUTH ii 00CHT.

[TimcTaBamu 3BITLHEHHS 3aIOIif0Bava MIKOAM BiJ 000B’S3KY BIIIIKOAYBATH
NOTEPHiIOMY 30UTKH € IOPUANYHI PaKTH, K1 MOXKHA MOUIUTH Ha JIB1 TPYIH:

1) ropuauuai ¢akTd, SKI TOBHICTIO 3BUIBHSIOTH 3arojiloBadya  BiJl
BIJIIIKOTyBaHHS 30UTKIB (HemepebopHa cuila, BUMAJ0K a00 YMUCEN MOTEPILIOro);

2) rwopuaudHi GakTH, M0 3BUIBHAIOTH 3arojiifoBadya BiJ  TaKOTo
BIJINIKO/TYBaHHS 4acCTKOBO (Tpyda HEOOEpEeKHICTh MOTEPIIIOr0 Ta MaHOBUN CTaH
3ar0/1i10Bava).

Cr. 617 LIK Ykpainu BCTaHOBIIIOE JBI OCHOBHI IT1/ICTaBH 3BUILHEHHSI 0COOH,
dKa TOpyIIWjia 3000B'3aHHS, B1J BIANOBIOANBHOCTI. TakMMU OOCTaBUHAMH €
BUMNAJOK 1 HerepeOopHa cuia. JloBeneHHsT HassBHOCTI BUMAAKYy a00 HemepeOOopHOl
CIWJIM TIOKJIQJAa€Thcsl HAa 0co0y, ska mopymuia 3000B's3aHHa. CaMe BOHa Mae
MoJaBaTy BIAMOBIIHI JOKAa3U B pa3l BUHUKHEHHS CIIOpPY.

Opniero 3 0€3yMOBHUX TIJCTaB 3BUIbHEHHS BiJ IIUBUILHO-TIPABOBOI
BIIMOBIAABHOCTI € Jis HenepebopHoi cuinu (cT. 617 LK Ykpainm).

VY Hay1l UMBUIBHOTO IpaBa IiJi HEMEPEeOOPHOIO CUJIOK BU3HAYAIOTh SIBUIIA
IpUPOAN (3EMJIETPYCH, IITOPMH, CHITOBI 3aMETH, OOBajH, MOBIHb 1 MO.), JMEsAKl
CYCIUIbHI siBULIA (emigemii, BOEHHI1 Ali, PO3PUB AUINIOMATUYHUX 3B’SI3KIB, CTPAHKH
ta in.) [297, c. 122].

HenepebopHoto cuiioro BU3HAETHCS Ha3BUYaliHa a00 HEBIIBOPOTHA 3a TAHUX
ymoB monis. Tak, aHami3yroud NOpaBOBl TEOpii, BHUCIOBIEHI HAYKOBLUSAMH st
BU3HAYCHHS TMOHATTA «HemopebopHa cumnay, C.J[. ['puHbKO mNpomoHye Take
BU3HAUYCHHS: HemepeOopHa cuiia — 1€ HaJ3BU4YailHA 1 HEBIABOPOTHA 30BHINIHS
MOJisA, SIKa NOBHICTIO 3BUIBHSE B1J BIANOBIAAJBHOCTI 3aIojiloBadya IIKOJH 3a
YMOBH, MO OCTaHHIA HE MIr ii mepeabauntu abo mependadyuB, ajge HE Mir
BIJIBEPHYTH, 1, 3A1MCHIOIOUM BIUIMB HAa MOro AiSUIBHICTH, CIIPUYMHMIIA HACTAHHS

mkoau [60, ¢.187].
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Tox, miACTaBOIO 3BUTBHEHHS BiJl BINMOBIMAIBLHOCTI OCOOW, sSKa TOPYIIHAJIA
3000B's13aHHs, € HemepeOopHa Cuila, M0 XapaKTePU3YEThCS IBOMA O3HAKAMM:
HAJ[3BUYAWHICTIO Ta HEB1ABOPOTHICTIO.

Ham3BuwaitHiCTh  MOAli, SIK BBaXKAEMO, XapaKTEPU3YEThCS  TEBHUMU
00'€KTMBHUMHU O3HAaKaMH, WIO0 CBiJY4aTh MNP0 TMOPYIIEHHS HOPMAJIbHHUX 3a
3BUYAMHUX OOCTaBUH YMOB JKHUTTS 1 AISUTBHOCTI JIFOJICH, IO MOXE MaTH MICIIE K
Ha OKpeMmiil TepuTopii uu 00'eKTi Ha HiM a00 Ha BOJAHOMY O0'€KTi, CIPHUYMHEHE
aBapi€ro, Karactpodoro, CTHUXIMHUM JMXOM UM IHIIOK HEOE3MEUHOI MOII€I0,
30KpeMa EmifIeMi€lo, eImi300Tier, eniiTOTiEr, MOXKEKEI, MO0 MPU3BEI0 (MOXKE
MPU3BECTH) 10 BUHUKHEHHSI BEJIMKOI KUTBKOCTI TOCTPAXAAINX, 3arPO3U JKUTTIO Ta
30pOB'I0 JIIOACH, iX 3aru0eni, 3HAYHUX MaTeplAIbHUX YTpaT, a TaKoX [0
HEMO>KJIUBOCTI MPOKMBAHHSI HACEJIEHHS HA TEPUTOpIi YM OO0'€KTi, BEECHHS Tam
roCMoIapChKoi AisIbHOCTI. BiamoBinHI 00'€KTUBHI O3HAKH IOKJIAJICHO B OCHOBY
HamionansHoro knacugikaropa JK 019:2010 «Knacudikatop Haa3BUUaliHHUX
cutyariin» [102].

3rigno 3 muMm Kiacudikaropom kinacudikaiii BU3HAYAIOTh HaA3BUYANHI
cutyanii (mam — HC) (BusiBIIeHI il MOXJIMBI), @ TAKOXK Ti, [0 MOXKYTh BUHUKHYTH
Ha O00'€KTI B pI3HUX Tally3iX HAI[IOHAIBHOTO TOCIOJApCTBA YHM Ha OKpPEMIi
TepuTopii Ykpainu. Ix kmacu(ikyroTh 3a XapakTepoM IOXOKEHHS, CTYIEHEM
MOIIUPEHHS, PO3MIPOM JIFOJICHKUX BTPAT 1 MaTepialiIbHUX 30UTKIB.

Tak, 3amexHO BIJl XapakTepy MOXOHKEHHS MOJiM, BU3HAYAIOTh TaKi BUAU
HaJ[3BUYAHHUX CUTYyalLlli:

— TEXHOTCHHOTO XapakTepy — BUHUKAE YHACIHIJIOK TPAHCIOPTHOI aBapii
(katactpodu), moxkexi, BUOyXy, aBapii 3 BHUKHJAHHSM (3arpO30l0 BUKHJIAHHS)
HEOE3MeYHUX XIMIYHUX, PaJl0aKTUBHUX 1 OlOJOriYHO HEOE3NEYHUX pPEYOBUH,
panToOBOTO pYyHHYBaHHS CHOpPYA; aBapii B EJIEKTPOCHEPTETUYHUX CHCTEMaXx,
CUCTEMaxX  KUTTe€3a0€3MEUYEHHs, CUCTEMax TeJIEKOMYHIKalllif, Ha OYHUCHHUX
copyiax, |y  CuUCTeMax  Ha(TorazoBoro MPOMHCIOBOTO  KOMIUICKCY;

TAPOJMHAMIYHUX aBapii TOIIO;
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— TPUPOJHOTO XapakTepy — TMOB'si3aHa, 30Kpema, 3 HeOe3MeUHUM
reoi3UYHUM, TEOJOTIUHHM, METEOPOJOTIYHUM a0 TIAPOJOTIYHUM SBHUIIEM,
JErpajaIli€lo IPYHTIB YU HAJAP, TMOKEKEIO y MPUPOTHUX EKOJOTIYHUX CHCTEMaX,
3MIHOIO CTaHy TOBITPSIHOTO OaceliHy, 1H(EKIIHOI 3aXBOPIOBAHICTIO Ta
OTPYEHHSM JIOJIeH, 1HOEKIIHHUM 3aXBOPIOBAHHSAM CBIMCHKUX TBapUH, MAcCOBOIO
3aru0euii0  JUKUX TBAapUH, YPAKEHHSIM  CUIBCHKOTOCIOMAPCHKUX — POCIUH
XBOpPOOaMHM Ta MIKITHUKAMHU TOIIIO;

— COILIaJIbHOTO XapakTepy — CIPUYUHEHA MPOTUIPABHUMH isIMU
TEPOPUCTUYHOTO W AHTUKOHCTUTYIIIHHOTO CHOpSAMYBaHHS, a0o0 TIOB's3aHe 13
3HUKHEHHSIM (BUKpaJeHHAM) 30poi Ta HeEOEe3MEeYHUX pPEYOBUH, HEUACHUMU
BUITAJIKAMH 3 JTFOJBMHU 1 TIOJI.;

—BOEHHOTO XapaKTepy — CIPUYMHEHA 3aCTOCYBAaHHSM 3BHYAMHOI 30poi abo
30poi MacoBOTO Yypa)KE€HHA, IMiJ Yac SKOTO BHHHUKAIOTh BTOPUHHI YMHHHUKHU
YPaX€HHS HACEJICHHs, 110 11 BU3HAYAIOTh B OKPEMUX HOPMATUBHUX JTOKYMEHTAaX.

3aIe)kHO Bl OOCSTIB 3amOMISTHUX HAJI3BHYAWHOIO CHUTYAIlIEI0 IMIKIITMBUX
HACJIJIKIB BH3HAYAIOTh TakKl pIBHI: JEep)KaBHUW; pETIOHAJIbHUM; MICIIEBHM;
00'€KTHUH.

[HII0F0 O3HAKOI0 HenmepeOOPHOi CHIIM BUCTYMAE HEBIIBOPOTHICTH 3a JaHUX
yMOB I 3000B’s13aH01 0COOM HACTaHHS IIKIAIMBUX HachiakiB. Lle o3Hadae, 1o
3aIoJIisSIHHS ITKOJU 32 TaKMX 0OCTaBUH HE 3aJICKUThH BIJI YCIX Hamarab i 3acoOiB
npoTuaii  3000B's13aHOI  O0COOM HETaTMBHOMY BIUIMBY HENEPEOOPHOI  CHIIM.
Boanouac Taka ocoba mMa€e JOBECTH, 110 HEO OyJlO BUKOPUCTAHO YC1 MOKJIMBI 1
3aJie)Hl B HEl 3aco0u moAo0 3amobiraHHs abo 3MEHIIEHHS HACTaHHS TaKHUX
HIKIJJIMBUAX HACHIJKIB, II0 CBIAYMTH MpO ii JOOpPOCOBICHICTh. B iHIIOMY pas3i,
MPaBOTIOPYIIHUK HE Ma€ TpaBa IOCHUJIATHUCAd Ha Taki OOCTaBUHU, SK Ha
HenepeOOpHY CUITY, OCKUIBKH BIICYTHS O3HaKa HEBIABOPOTHOCTI.

[uBLIICTH TOTPUMYIOTHCS €IMHOI TYMKH B TOMY, IO il HemepeOopHOi
CUJIM HOCUTH BITHOCHHI Xapaktep. [Ipore, Taka BiAHOCHICTH O0’€KTHMBHaA Ta

3aJIeKUTh B1JI YMOB, MICIISl Ta 4yacy, a He B1J cy0’€KTUBHUX XapakTepuctuk. Te,
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10 € HemepeOOpPHUM B OJHOMY MiCIli, HA OJHOMY piBHI PO3BUTKY HAyKH Ta
TEXHIKH, MOXKE CTaTH MepeOOPHUM 3a 1HIINX YMOB.

Henmepeboprna cuma, 3a3navae C.J[. I'puHBKO, HAJICKHTH IO KaTeropii
BIIHOCHUX TOHSATH, OCKUJIBKHU T€, 110 HEBIBOPOTHE MPU OJHOMY PiBHI PO3BUTKY
HAayK{ Ta T€XHIKH, MOBHICTIO BIIBOPOTHE 3a IHIIUX YMOB. Tomy cIiji BU3HAUYaTH
MOXJIMBICTh BITHECEHHS sSBUIIA (TO11) 10 HEMEepPeOOPHOI CUITH, 3’ SICOBYIOUH yCi
KOHKPETHI OOCTaBHMHM 3a0JISHHS IIKOJM B JaHHOMY KOHKPETHOMY BHIAJKY,
30KpemMa Mmiclie, yac ta inme [60, ¢. 188].

OT1xe, Hegi0sopomHicmb 1€ 30BHIIIHS 10 AISUTBHOCTI (1) CTOPIH JETIKTHOTO
3000B's13aHHS 00CTaBUHA, Ky BOHH, X04a O HaBITH 1 Mependavniig, ajie He MOTJIU
TIOTIEPEIUTH.

Jlo 3aranpHUX MiJCTaB 3BUIBHEHHS BIJ BIANOBIAAJIBHOCTI 332 MOPYIICHHS
3000B’s13aHHS 3akoHOAaBels y cT. 617 IIK Vkpainu BiIHOCUTH TaKOX BHUITAQJIOK
(kazyc), 110 HEPIAKO OTOTOXKHIOIOTH 3 HEMEPEOOPHOIO CUIIOI0, 1110 HE € BIPHUM.

Bunanok (ka3zyc) sik 1 HemepeOopHa cujla XapaKTepU3yeThCs 00 €KTUBHUM
XapaKTepoOM, IMOCTA€ SIK Pe3yJbTaT 30BHINIHBOTO BIUIMBY 1 HACTA€E HEMHUHYYE —
HE3JIEKHO Bl OyAb-SKHX 3yCWIb, IIO iX peaJlbHO MOKHa Oyino O JOKIAcTH 3
METOI0 yCYHCHHs Horo HeratuBHoro BruuBy [194, c¢. 60]. Kasyc — e
NpaBOMNOPYIIEHHS  BuMHEeHe  HeBUHHO. CyO’€KTHBHa  CTOpPOHa  I[HOTO
MPABOMOPYIICHHST XapaKTePU3Y€EThCA BIACYTHICTIO YMHUCITY YH HEO0OEpEeKHOCTI
MPaBOMOPYIIHUKA, TOMY BIJAMOBIIAIBHICTE 0€3 BHUHHU — 1€, YMOBHO Ka)XXyuH,
BIJIIOBITANILHICTS 3a «Ka3yc» [71, ¢. 123 — 124].

[Tin Bumagkom (Casus) ciiiji po3yMitOTH Oyab-sIKl AISTHHS, 110 32 00'€KTUBHO
ICHYIOUUX OOCTaBMH a0o0 iX 301roM 3yMOBWJIM 3alOISIHHS IIKOIW, SKIIO Taki
NiSSHHS HE BHUKIMKAHI YMIMOCh HaMmipoM abo HeoOepexHICTIo, TOoOTO 3a
BIJICYTHOCTI BUHU TIOPYIIHMKA. BUMakoBOIO MOKHA BU3HATH OOCTaBUHY, Ky HE
MOXHa TMepen0ayuTh Ta TONEepEeIUTH NpH 3aCTOCYyBaHHI OOOB'SI3KOBOI ISt
OopkHMKa 00aYHOCTI, X04a BOHA Moryia 0 OyTu mepejdadeHa Ta MOMEPe/KEHa,
SKIT0 0 OOP>KHUK BIJTHICCS 70 CBOT'O 3000B'sI3aHHS 3 OLIBIIOI 00aYHICTIO, HIXK Ta,

JI0 sIKO1 BiH OYB 3000B's13aHMI, a00 SIKIIIO Ha Woro Micii Oyna O iHma ocoba, mpote
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HOTO JTOOPOCOBICHICTD 3a ICHYIOUHX JJII HBOTO O0'€KTUBHUX YMOB HE BUKIIMKAE
CYMHIBIB.

PazoM i3 TUM MOHATTS BUMAIKY (Ka3zycy) 1 HemepeOOpHOI CUIU SIK MiACTaB
3BUTHPHEHHS BiJ] IMBUTHHOI BIAMOBIZAIBLHOCTI 0€3 BHHHM CIIiJ PO3MEXYyBaTH. Y
bOMY MUTAHHI CIyIIHUMH BujaroTbes aprymentu C.J[. I'punbKO, 110 BKa3ye Ha
Ha Takl OCHOBHI BIAMIHHOCTI M HENepeOOPHOIO CHIIOIO 1 BUTIAJKOM

— HemepebopHa cujla — 1€ Mojis 00 €KTHMBHO HEBIJIBOPOTHA 3a JIaHHUX
YyMOB HE TUIBKH JIJI1 JIAaHOTO 3arojiifoBavya IMKOAW, a W JUIA 1HIIUX OCl0 Mpu
JOCATHEHOMY pIiBHI PO3BUTKY HAyKH 1 TEXHIKM, a BHUMAJOK 00 €KTHUBHO
BIJIBOPOTHHUIA 1 HE MOKe OyTH TOTIEPEHKEHUI TUIBKU JaHOI0 0C00010;

— HemepeOOpHa cwia — 1€ HaJ3BHYaiiHA TOJis, SIKa HE MOXke OyTH
nepeadayeHa 3arnojiloBavyeM IIKOJM, a IPH BUNAAKY — OCTAHHBOMY HAaJA€ThCA
MO>KJIMBICTh TIEPEI0AYUTH 3aTI0IISTHHSI KON,

— HenepeOopHa cujia — 1€ 3aBXIU 30BHIIIHS MO MO BiAHOIICHHIO 10
JISTTBHOCTI 3arojiifoBava IIKOJAW, a BUIAJIOK, SK IPABHIIO, BHYTPIIIHSI O0OCTaBUHA
BIJIHOCHO #oro misutbHOCTI [60, €. 189].

[Toromxyrounch 13 HaBEJEHUMH BIAMIHHOCTSAMH, BOJIHOYAC BBa)Ka€EMO
CIIYIITHUM HAroJIOCUTH, IO BUIAJOK (Ka3yc) Xoda ¥ XapaKTEepU3yeEThCs NMEBHUMHU
O3HaKaMHM BIUIMBY Cy0'€KTHUBHOI'O YMHHHUKA, PA30M 13 TUM 32 CYKYITHICTIO Ta 30iroM
00CTaBHH SIK BUHATKOBA OIS € SABUIIEM 00'€KTUBHUM.

Came ToMy 3akoHOJaBe1b Bu3Hauae y cT. 617 IIK Ykpainu HU3KY BUMAIKIB,
Kl HE 3BUIBHSIOTH OOpKHHMKA BiJ BiAmoBiganbHOCTI. Jlo Takux oOCTaBUH
BIJIHECEHO:

— HEeIOAEp>KaHHA CBOiX O0OB'SI3KIB KOHTpareHTaMu OOp>KHHUKaA (KpEeAUTOp HE
Ma€ HECTH HEraTWBHI HACHIJIKH, COPUYMHEHI BIJHOCHHAMHM MK OOpP>KHHMKOM Ta
HOro KOHTpAareHTaMMm);

— BIJICYTHICTh Ha PUHKY TOBapiB, MOTPIOHUX UIsi BUKOHAHHS 3000B'sI3aHHS
(BCTymaro4u y JOTOBIpHI BIAHOCUHM, OOp)KHUK HECE BIAMOBITHI PU3UKH Ta Ma€
3aMIHUTH BIJICYTHI TOBapy Ha 1HIN a00 BUMHSATH 1HIII 3aXOAH MIOJI0 HAJEKHOTO

BUKOHAHHS 3000B's13aHHS);
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— BIJICYTHICTh Y OOp)KHHKa HEOOXITHUX KOIITIB (JjaHa 0OCTaBMHA BUILIMBAE 13
3arajbHOTO PO3YMIHHS IPOLIEH SIK POJIOBUX peuei).

[limctaBamu 3BUTHPHEHHS 3amojifoBaya IMKOIW BiJ IIMBUIBHO-TIPABOBOI
BIJIMOBIIAJTLHOCTI 0€3 BUHM TIOBHICTIO a00 YacTKOBO MOXYTh OyTH W 1HIII
0o0CTaBHHHU, a caMe: BHHA MOTEPIIIOT0, y TOMY YHCII Horo rpyba HeoOepeKHICTh
Ta MarepiaJibHe cTaHoBuIle (I3MUHOI O0COOHM, SKa 3aBjana IIKOIW, IO
nependoadeHo npunucamu cT. 1193 K VYkpainu. Tak, BiamoBigHo a0 4. 1 1mi€i
CTaTTl WIKOAA, 3aBJaHa TMOTEpIJIOMY BHACHIIOK HOTo  yMHUCIYy, He
BIJIIKOJIOBY€EThCSA.  SIKIIO  rpybda  HEOOEpeXHICTh MOTEPHUIOro  ChpHsiia
BUHUKHEHHIO a00 30UIBIIEHHIO IIKOAMU, TO 3aJIeKHO BiJl CTYNEHS BUHU
NOTEpHioro (a B pa3i BUHU OCOOM, sika 3aBlajia IIKOJW, — TaKOX 3aJIEKHO Bl
CTyNeHs 1i BHMHHM) pPO3MIP BIJIIKOAYBaHHS 3MEHILYETHCS, SIKIIO I1HIIE HE
BCTAHOBJIEHO 3aKOHOM (4. 2). Cynm MoOXe 3MEHIIUTH PO3MIp BIJIIIKOAYBaHHS
IIKOJIM, 3aBJIaHOI (PI3MYHOI0 0COOO0I0, 3aJIEKHO BIJ il MaTeplaJbHOIO CTAHOBUINA,
KpIM BHUIIaJIKiB, KOJIM ITKOJIA 3aBJIaHO BUNHECHHAM 3JIOUUHY (4. 4).

[{uBiIbHE 3aKOHOJABCTBO IS IfiJIed BCTAaHOBIICHHS BIAMNOBIJAIBHOCTI, Ha
BIJIMIHY B1J] KPUMIHAJIBHOTO, HE MOJUISE yMucea HA MPSAMUNA 1 HEOPAMUI, IpoOTe
PO3pI3HSE 2pyOy ma npocmy HeobepedcHicmb, OCTAaHHS Ma€ 3HAUYCHHS IS
BU3HAYECHHS PO3MIPY BIJIIKOAYBAaHHS 3a 3alOAISTHHSA IIKOAU. Y JaHOMY pasi
yMmucen 1 rpy0a HeoOepeKHICTh TOTEPIIIOTO BPaXOBYEThCS SIK Pi3HI (OPMU BUHHU.
[IpoTe 3aK0OHOTABCTBO HE BCTAHOBJIIOE iX KBami(iKallIMHUX O3HAK.

Ha nymxy O. B. llepkoBHOI, SIKIIO JIFOJUHA HE JIOTPUMYETHCS BHCOKHX
BUMOT, TIPEI SBJICHUX N0 HEi K OCOOMCTOCTI, IO 3MIMCHIOE 3a JaHUX YMOB
MEeBHUMN BUJ A1SUTBHOCTI, BOHA JIOMYCKA€E MPOCTY HEOOEPEKHICTh;, Y TUX BUMAIKAX,
KOJM 0c00a HE TUIbKA HE JOTPUMYETHCS BUCOKMX, & i MiHIMaibHUX BHMOT
YBAXHOCTI ¥ OOEPEKHOCTI, SKI 3pO3YyMUII KOXHOMY, BOHAa JOIyCKaE Tpyoy
HeobOepexHicTh. Tak, 3rimHo 4. 2 c1. 1193 1K Vkpainu Ha po3Mmip BIIIIKOAYBaHHS
3aBJIaHOI IIKOJIA BIUTMBAE TIILKUA TPyOa HEOOEPEKHICTh MOTEPIIOTO (HEXTYBaHHS

npaBuiamMu Oe3mneku pyxy i mom.) [ 293, c. 90].
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O3naku yMuUCHOI (OpMH BHUHHU TOTEPIIJIOTO MPAKTUYHO HE BUKIUKAIOTH
nuckyciid. OcoOnIMBOro 3HaUYeHHs HAOyBa€ OCHIKEHHSI KPUTEPIIB PO3MEKYBaHHS
rpyooi 1 mpocToi HEOOepe)KHOCTi, OCKUIbKM HI 3aKOHOJaBellb, HI1 CyJO0Ba
MpakTUKa HE HA3WBAIOTh YITKUX O3HAK TI'py00i HEOOEpEeKHOCTI, IO JaBamud O
MOXKJIUBICTB BIJIPI3HATH 11 BiJ MpocToi HeoOauHocTi. Lle mutanHs BUpiliye cyn y
KO’)KHOMY OKPEMOMY BHIAJKy, BPaXxOBYIOUM KOHKPETHI OOCTaBUHM CIIPaBH Ta
MOBEIHKY IMOTEPILIOTO.

Jlocnipkyroun  0COOJMBOCTI  BIAMOBIAAIBHOCTI 3a IIKOAY, 3alOIISHY
mkepenom miaBuiieHoi HeOesmekw, H.B. Tepemenko 3a3Hawae, mo s
BU3HAHHS JId TOTEPHUIOr0 TaKMMM, M0 BYMHEHI B pe3yibTari rpyooi
HEOOEpexKHOCTI, HEOOXIJHO BPaxoOBYBaTH OO0 €KTHBHI Ta Cy0’€KTMBHI yYMOBH
[274, c. 97 — 98]. Tak, nipu oIiHIlI 00’ €KTUBHOI CTOPOHU MOBEIIHKH MOTEPIIIIOTO
MPOTNIOHYETHCS OpaTH 10 yBaru Taki MOMEHTH:

no-nepue, s BHU3HAHHA J1 HOTEpHuIoro rpyoo HeoOepeKHUMU
HEJIOCTaTHRO BCTAaHOBUTH (DaKT HEXTYBaHHS NPABOBUMHU 3a00pOHAMH.
HeoOxigHo, mo0 TOBEAIHKA TMOTEPHIJIOr0 CHpHUsJIa BUHUKHEHHIO a0o0
301IBIICHHIO IIKOAM, 3aMOoAISHOI JKEpEeJIoM MiABUIEHOT HeOe3MeKu, TOOTO
3HAXOJIMJIACh Y TPUYMHHOMY 3B’SA3KY 13 3aBJIaHOIO IITKOJI010;

no-Apyre, IMOBEAIHKAa MOTEPHIJOr0 TMOBHMHHA OYTH MNPOTHUIPABHOIO.
[Torepmnininii HE 00OB’SI3KOBO MOBUHEH MOPYIIUTH HOPMY IHMBIJIBHOTO TMpaBa,
OCKUIBKM HWIEThCA TMPO MaAWHOBY BIANOBINAIBHICTH BOJIOJIUIBIS JDKEpena
niBuuieHoi  HeOe3neku. ILle MoxyTh OyTH, Hampukiaa, 1 HOPMHU
aJMIHICTPATUBHOTO TpaBa — MpaBuja JIOPOKHBOTO PYXy, 1 TPYAOBOTO MpaBa —
npaBuIIa 3 TEXHIKA O€3MEeKH TOLIO;

MO-TPETE, CYTTEBE 3HAUYCHHS MAIOTh (paKTUUHI 0OcTaBUHU crnpaBu. OH1 i
Ti cami nii 3a pI3HUX OOCTAaBHMH MOXYTh OTPUMATH Pi3HY MPABOBY OIIHKY. B
OJIHOMY BHMIAJKy LI€ MOXe OyTH mpocTa HeoOauHICTh, a B 1HIIOMY — rpyoa
HeoOepexkHiCTh. Bu3HaueHHS BUIY HEOOEPEKHOCTI MOBEIIHKA MOTEPILIOTO
nepenbdayae BCTAHOBJICHHS MPUYMHHOTO 3B 3Ky 13 3aMOJISHOIO IIKOJOK Ta

MPOTUNPABHOCTI y MAiAX JaHOTO cyO’ekTa mpama. {7 BU3HAYEHHS CTYIEHS
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rpy00i HeoOEepeXKHOCTI HANUOIIBII CYyTTEBUM € aHadl3 (paKTHYHHX OOCTaBHH, 32
AKuX OyJ10 3amomdisHo mkoxay [ 274, c. 97 — 98].

Sk pos'scauB [lnenym BepxoBroro Cyay Ykpainu y m. 2 mOCTaHOBH Bif
27.03.92 Ne 6 «IIpo mpakTuKy poO3risiay CylamMH IUBUIBHHUX CIpaB 3a
030BaMHM MPO BiAmMIKOAyBaHHS mkoau» [187], rpyba HeoOepekHICTh
notepniyioro (mepeOyBaHHS B HETBEPE30MY CTaHI, HEXTYBaHHS IpaBUIaMU
Oe3mneku pyxy TOIO), a He MPOCTa HE0OAYyHICThb, MOKE OYTH TIJCTABOIO JJIs
BIIMOBH Yy BIJIIKOJYBaHHI IKOAW a00 JIJIg 3MEHIICHHS 11 pO3MIpYy.

Boanouac Bumuii cnierianizoBanuii cya YKpaiHu 3 po3riisiny HUBIIBHUX 1
kpuminanbHux crpaB y Iloctanosi Big 01.03.2013 Ne 4 «IIpo neski muTaHHS
3aCTOCYBAaHHS CyJaMd  3aKOHOJABCTBA NPU  BHUPILIEHHI CIHOpPIB  IPO
BIAIIKOJYBAaHHS IIKOJAMW, 3aBJaHOi JDKEPEJIOM TIJBUILEHOT HEOE3MeKu»
3a3HAYMB, [0 MHUTAHHS MPO TE, UM € JIOMYIIEHA MOTEPHIIUM HEOOEPEKHICTh
rpy6oto (4. 2 ct. 1193 UK VYkpainu), y KO’)KHOMY KOHKPETHOMY BHUIIAJKy Mae
BUPIIIYBAaTUCh 3 ypaxyBaHHSM (DaKTUUYHMX OOCTaBUH crHpaBu (Xapaktepy Aii,
oOcTaBUH 3aBJaHHA IIKOJAH, IHAUBIAYyaIbHUX OCOOJMBOCTEN MOTEPIIOrO, HOTO
CTaHy TOIO). K0 rpyda HEOOEePEXKHICTh MOTEPIIIOTO CIPHUsia BUHUKHEHHIO
a00 30UIBIICHHIO TIKOJW, TO 3aJIeKHO BIJ CTYNEHS BHHU MOTEPHIIOTO, SKIIO
1HIIIE HE BCTAHOBJIEHO 3aKOHOM, pO3MIp BIJIIKOAYBAHHS 3 0CO0H, siKa 31HCHIOE
JISUTBHICTD, IO € JDKEPEIoM IIBUINCHOT HeOe3neKku, Mae OyTH 3MEHIIeHO (aJie
HE MOJKe OYTH MOBHICTIO BIIMOBJICHO Yy BiAmkoayBaHHi 1mkoan) [207].

HeonHo3HayHICTE CymOBOI TPAaKTHKH Y THTAHHSAX  3aCTOCYBaHHS
MOJIOKEHB, 110 CTOCYIOTHCS IMiJCTaB 3BIJIBHEHHS BiJ BiANOBIAAaIbHOCTI O€3 BUHH
Ta kBamidikamii rpy0oi HEOOEPEKHOCTI MOTEPIHIIOTr0, BKA3y€ Ha JOILIJIBHICTH
KOHKpEeTH3allil TAKUX 00CTaBHH Ha 3aKOHOJIaBYOMY PIiBHI.

Y upomy 3B’s3Ky Ha yBary 3aciayroBye mosumis O. B. IlepkoBHoi, sika
3aMpoONOHyBajla  BUKJIACTM  O3HaKM TIpyboi 1 MPOCTOi  HEOOEPEKHOCTI
oesmocepenubo B IIK VYkpainu, BUKOPUCTOBYIOUM HasiBHI BHU3HAYCHHS BH/IIB
HeoOepexHoCcTI B kKpumiHanmbHOMY mpaBi (ct. 25 KK Vkpaiam), To0TO Tpyba

HEOOEpEeXHICTh MOBMHHA OyTH BH3HAY€HA TaK CaMoO, SIK KpUMIHAJIbHO-TPABOBA


http://zakon.rada.gov.ua/go/v0004740-13
http://zakon.rada.gov.ua/go/v0004740-13
http://zakon.rada.gov.ua/go/v0004740-13
http://zakon4.rada.gov.ua/laws/show/435-15
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CaMOBIIEBHEHICTh, a MPOCTa HEOOEPEKHICTh — AK HeA0amicTh. TOYHICTh JTaHUX
dbopMyIIIOBaHb, 3a3Haya€ BOHA, MEPEBIpEHA YACOM 1 BOHH, SIK 1HIII KPUMiHAJIBHO-
MpaBOBI KOHCTPYKIi (HAMpWKIam, KpaHsS HEOOXITHICTh), MOXYTh OyTH
3all03WYeH] [UBUIBHUM 3aKOHOM (0€3yMOBHO, 3 JIEAKOIO0 aJlanTalli€ro, MOMPABKOO
Ha muBLTicTHYHY crneiudiky) [293, ¢. 94]. Bsakaemo, 110 AaHa MPOIO3HUIIIS

3aCIyrOBY€ Ha MIATPUMKY.

BucnoBkmu 10 Po3ainy 2

BcranoBneHno, mio jpkepena MpaBOBOrO PEryJIOBAaHHS IUBLILHO-TIPABOBOI
BIJIMOBIJIAJILHOCT1 0€3 BUHU BKJIIOYAIOTh YC1 BiAOMI BUIU Jxepen ((hopm) mpasa:
a) HOPMaTUBHO-TIPABOBUI aKT; 0) HOPMATUBHO-IIPABOBUM JOTOBIpP; B) IPABOBUI
3BUYAii; T') IpaBOBUI MpeteeHT. BusHaueHo iX 0COOIMBOCTI.

OcoOJUBICTIO TAKOTO BUJY JIPKEPEN IHCTUTYTY LMBIIBHOI BIAMOBIAAIBHOCTI
0e3 BUHH SIK HOPMATHBHO-TIPABOBI aKTH € Te€, IO JO0 HUX HAIEKAaTh BUKIIOYHO
3aKOHU. TOX, 1HCTUTYT IMBUIBHO-TIPABOBOI BIAMOBIAANBLHOCTI 0€3 BUHH Mae
3aKOHO/IaBUy MPUPOAY Ta OXOILIIOE HOPMH, IO MICTSATHCS B 3aKOHO/IaBUMX aKTaX.

3a pe3yabpTaTaMu aHaNi3y 3aKOHOJAaBYMX aKTiB YKpaiHH, 0 MICTATh HOPMHU,
Kl PEeryJIlol0Th TUTaHHS IMBUIBHO-TIPABOBOI BIAMOBIZAIBHOCTI 0€3 BHHH,
BCTaHOBIICHO:

— KOMIUICKCHICTh 1HCTUTYTY UMBUIHHO-TIPABOBOI BIAMOBIAAIBHOCTI 0€3
BUHH, OCKUIBKM MOTO HOPMH MICTSTBCS B PI3HOTAIY3€BUX 3aKOHOJABUMX AKTaX:
K Vkpainu, 'K Vkpainu, Kogekc uuBinbHOro 3axucty Ykpainu, Boanuit
Kojekc Ykpainu, Kozekc TOproBelbHOro MOpEIUIABCTBA YKpaiHU, 3aKOHAX
Vxkpainu «IIpo 3actaBy», «IIpo Ttpancmopt», «IIpo 3ami3HUYHHN TpaHCHOPT»,
«IIpo 3axmcT mMpaB crokmBadiB», «[Ipo BiAMOBITAIBHICTH 32 IIKOIY, 3aBIaHY
BHACHIZOK AedexTy B mpoaykilii», «[Ipo 3arambHy Oe€3medHICTh HEXap4oBOi
npoaykiii», “Ilpo oO'ektu miaBunieHoi HeOesneku”, “IIpo BUKOpHUCTaHHS

SJIEpHOI eHepTii Ta paaialiiHy 0e3meKy»;


http://zakon4.rada.gov.ua/laws/show/436-15
http://zakon4.rada.gov.ua/laws/show/213/95-вр
http://zakon4.rada.gov.ua/laws/show/213/95-вр
http://zakon4.rada.gov.ua/laws/show/176/95-вр
http://zakon.rada.gov.ua/go/2654-12
http://zakon.rada.gov.ua/go/273/96-вр
http://zakon.rada.gov.ua/go/1023-12
http://zakon.rada.gov.ua/go/3390-17
http://zakon.rada.gov.ua/go/3390-17
http://zakon.rada.gov.ua/go/2736-17
http://zakon.rada.gov.ua/go/2736-17
http://zakon.rada.gov.ua/go/2245-14
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— CHCTEMHICTh 3aKOHOJABUOTO PETYIIOBAHHS: 3aKPIMUICHHS HOPM IPO
TaKy BIJMOBIAAJIBHICTh y CHEHIAIBHUX 3aKOHOJABUMX aKTaX Yy PO3BUTOK
BianoBimHuX monokeHb I[K VYkpaiam sk 06a30BOoro axkTa IHUBUIBHOTO
3aKOHOJIaBCTBA.

OcCoONMBICTIO TaKOTO BHAY JDKEpEd SIK HOPMATUBHO-TPABOBI JOTOBOPH
BU3HAYEHO TE€, II0 OCHOBHOIO iX ()OPMOIO € yHiBepcallbHI MIXXHAPOJHI MPaBOBi
aktu (ax pokymeHtH OOH: Ilpo MixkHapoAHy BIANOBIAATBHICTh 3a MIKOZY,
3aBJIaHy KOcMiyHMMHU 00'ektamu 1972 p., [Ipo gqoroBopu Mi>KHapOIHOI KyMIBJIi-
nponaxy ToBapiB 1980 p.), sKi MICTATH yHiBepcajdbHI HOPMH, IIO TIIOTh Yy
rio0anbHUX MaciTabax 1 MaloTh 3araibHOOOOB I3KOBY CUITY ISl BCiX Cy0'€KTIB
MDKHApOJIHOTO MpaBa. MiXHapoAHe MpaBo mnepeadavae ICHyBaHHS JIEIIKTHHUX
3000B's13aHb 0€3 BUHU y JOTOBIPHUX 1 103aI0TOBIPHUX BIJTHOCHHAX.

Oco0MBICTh MPABOBOTO MPEIEACHTY 5K JHKepesia MPaBOBOTO PETYJIIOBaHHS
IUBUIBHOT BIAMOBIIAIBHOCTI 0€3 BHUHUM B HAI[IOHAJILHOMY IIpaBl € HOro
MDKHaApOJIHE TTOXO/KeHHS. AKe, YKpaiHa, sika He € JepKaBOI0 MPeLeIeHTHOTO
npaBa, patudikyBaBmu KoHBEHIII0 TMpo 3axuUCT NpaB JIIOJUHU Ta
OCHOBOIIOJIO)KHUX CBOOOJ, BH3HAla MPAKTHKYy €BPOMEHCHKOTO Cyny 3 IpaB
JIOIMHY JHKEPEIOM HaIllOHATBHOTO MpaBa.

OOcTOIOEThCS  TO3UINISA, 110 I[UBLIbHA BIJINOBIJAIBHICTE 0€3 BUHH
(memKTHA BIAMOBIJATBHICTH O€3 BUHM) MOXE MaTH MICIIE SK y 1M03a0TOBIPHUX
BIJIHOCMHAX, TaK 1 JOTOBIPHUX, IO OOTPYHTOBYETHCS JIOTIKOK BHUKIATY
HOPMATUBHOT'O MaTepiany Ta CTpyKTypHoto nmooymosoro [IK Ykpainu B yactuni
PO3MIIICHHS HOPM, SKlI PETYJIOIOTh Il MUTAaHHSA. Y JOTOBIPHUX BIJIHOCHHAX
BIINOBITAJIBHICTD 3a3BUYall € JOTOBIPHOIO Ta HACTAE 32 MOPYUIEHHS 000B’A3KIB,
10 CTAHOBJISITH 3MICT MPABOBIJHOCHH, 3aCHOBAHUX Ha JOroBOpl. Y pasi, AKIIO
HaeThCcsl MPO NHMBUIBHY BIAMOBIJANBHICTG 0€3 BHHU Ta 3alOMISHHS IIKOJIH
(30uTKIB), Takl 30UTKM 3YMOBJIEHI BJACHE HEBUKOHAHHAM JIOTOBIPHHUX
3000B'13aHb, XO04Y4 OM TakKe HEBUKOHAHHS IOB’A3aHE 3 HE3AICKHUMHU BII

3000B’s13aH01 0COOM 00CTAaBUHAMM.


http://zakon.rada.gov.ua/go/995_126
http://zakon.rada.gov.ua/go/995_126
http://zakon.rada.gov.ua/go/995_003
http://zakon.rada.gov.ua/go/995_003
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BusnaueHo 0coOIMBOCTI PO3IIIANY CHpaB, IO CTOCYIOTHCS JAENIKTHOT
BIANOBiadbHOCTI 0€3 BHHHM: CHOpaBH, 1[0 CTOCYIOThCA T03aJ0TOBIPHHUX
JNETIKTHUX  3000B'sI3aHb, pPO3MIISIAAIOTHCA 32  TMPaBUJIaMU  IIUBIJIBHOTO
CyJIOYMHCTBA, CIOPH TMPO BIAMOBIAATBHICTE 0€3 BWHU, IO BHUHHUKAIOTH 3
JIOTOBIPHUX BIAHOCUH MIX CyO'€KTaMM TOCHOJApPIOBAHHS — 3a IMpaBUIaMu
rOCIOAaPCHKOTO CYJOYHHCTBA.

Ha mingcraBi ananmizy cy0oBOi MpakKTHUKHU ITOAO BIJIIKOAYBaHHS 3aBIaHOL
Ccy0'eKTOM TrocnojapioBaHHs IIKOJAM B paMKax JOTOBIPHUX BIJHOCHUH (Ha
NPUKIQAl 3aJTi3HUYHUX TIePEeBE3€Hb) BCTAHOBJICHO, IO JOBEACHHS (akTy
3aMOISIHHS MIKOJU (BTpAaTU BAHTAXY) 3I1MCHIOETHCS Yy MOPSJKY Ta BIAMOBIIHO
JI0 TIpaBUJI, BCTAHOBJIEHHUX BJIACHE ISl TAKUX CYO0'€KTIB rocioAaproBaHHs, TOOTO
HaeThes po CreliaibHUM MPoLeAypPHUN MOPS0K JOKa3yBaHHs, 110 3a0e3euye
HaJIC)KHICTh JTOKa31B.

BcraHoBiieHo, mo s KBamiQikamii AETIKTHOTO IPaBONOPYIIEHHS SK
3araJibHOT MiJICTaBU JJIsi BCTAHOBJICHHS JCIIKTHOTO 3000B'sI3aHHS HEOOX1THUM €
CYKYIHICTh TaKHUX €JEeMEHTIB CKJIaJly [paBOMOpPYLIEHHs, SK: MIKOJA,
MNPOTUNPABHICTh TOBEAIHKA OCOOM Ta MPUYMHHO-HACIIJKOBUM 3B'I30K MiXK
HUMH.

AprymMeHTOBaHO, IO BHWHA SK EJIEMEHT NPaBOIMOPYIICHHS € YMOBOIO
BUHUKHEHHSI JIEJIIKTHOTO 3000B'A3aHHS, 110 y BUIMAJIKaX, BUSHAYEHUX 3aKOHOM
ab0 OTOBOPOM, MOKE€ HE MaTH 3HAYEHHS, 10 € XapaKTEePHUM JJIsi IUBIJIBHO-
MPaBOBOi BIAMOBIAATLHOCTI 0€3 BUHU.

VY po3BUTOK TE€Opiil OOTPYHTYBAHHS BUHU SK €JIEMEHTA CKJIAIy JACITIKTHOTO
NPABOMOPYIIEHHS 3alpONOHOBAHO MiAX1J PO3rIAJaTH IO KaTeropiro B
KOHTEKCT1 3aKpIIJIEHUX y UMBUIBHOMY 3aKOHOJIaBCTBI TaKMX 3arajJbHUX 3acaj,
K TOOpPOCOBICHICTh Ta po3yMHICTh (m. 6 4. 1 cr. 3 LK Vkpainm), a Takox
OCHOBOIIOJIOKHOTO JUISI IMBUIBHOTO TpaBa MNPHUHIIAITY IUCIIO3UTUBHOCTI, IO
noJjisirae 'y cBO0OO1 BOJIEBUSBIICHHSI 0COOM MIOA0 peati3ailii NUBUIBHUX MpaB Ta
BUKOHAHHI IMBUIBHUX O000B's3kiB. Takuil migxix [ga€  MOXKJIMBICTD

KBaJi(piKyBaTU KaTEeropil0 BUHU 4Yepe3 O3HAKH MPOSIBY 0COO0I0-IETIHKBEHTOM
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HaJIC)KHOTO BOJIEBUSABICHHS, JTOOPOCOBICHOCTI Ta PO3YMHOCTI 100 BUKOHAHHS
SK 3arajlbHOTo OOOB'S3Ky HE IMOPYIIyBaTH LIMBUIBHUX IMpaB 1HIIKUX 0Ci0, Tak 1
JETIKTHOTO 3000B'13aHHS.

Cucrema x JeTiKTHUX 3000B's13aHb, 110 BUIIUBAIOTH 3 IUBIJIBHO-TIPABOBOI
B1NIOBIJaIbHOCTI O€3 BUHM, 3aCHOBaHA Ha MOEJHAHHI T€HEPaJbHOTO JSIIKTY Ta
criemiadbHUX (OKpPEeMHUX) JICNIKTIB, SKI BHAUISIOTBCA SK Ha TIJCTaBi
0COOJIMBOCTEN 3araJibHUX YMOB BUHUKHEHHS JIEJIKTHUX 3000B's3aHb, TaK 1 Ha
M1JICTaB1 I0JaTKOBUX YMOB.

Busnaueno Bl rTpynu miactaB  (fopuandHUX  (PaKTiB)  3BUTbHEHHS
3aro/IifoBayva KoM BiJl 000B 3Ky BIAIIKOIYBATH MOTEPILIOMY 30UTKU:

1) rwopuauuni ¢akTu, SKI TOBHICTIO 3BUIBHAIOTH 3amlojitoBava  BiJ
BIJILIKOAYBaHHS 30MTKIB (HemepeOopHa cuila, BUNaJA0K i yMUCEN MOTEPILIOro);

2) ropuauyHi (paxTd, 10 3BUIBHAIOTH 3alojiifoBaya BiJ] TaKoOro
BIJILIKOAYBAaHHS YaCTKOBO (rpy0a HEOOEPEKHICTh MOTEPIIIOrO Ta MaHOBUW CTaH
3aro/1iroBava).

Bcranosneno, mo HemepeOopHa cuiia Ta BUNAAOK (Ka3yc) sIK IM1JICTaBU
3BUIBHEHHS BIJ BIAIOBIJAJLHOCTI 3a 3aIllOAISHHA IIKOAW O€3 BHUHU MAalOTh
00'€eKTUBHUI XapakTep.

3a pe3ymbTaTaMH JIOCHI/DKCHHS CYIOBOi TPAKTUKHA BCTaHOBJIICHO
HEOJHO3HAYHICTh TMO3UI[IM CYJOBUX OpraHiB Yy TUTaHHSIX 3aCTOCYBaHHS
MOJIOKEHb, 110 CTOCYIOTHCS MiJCTaB 3BIJIBHEHHS BiJ BiANOBIAAaIbHOCTI O€3 BUHH
1 kBamidikamii rpydboi HEOOEepeKHOCTI MOTEepPHuUIOro AK MIACTaBU A
3BUIbHEHHsA. Ha miAgcTaBl 4YOro HaBEJEHO AapryMEHTH Ha MIATPUMKY
BHUCJIOBJICHUX TIO3ULIN MPO JOLIUIBHICTh KOHKpETH3allli Takux OOCTaBMH Ha

3aKOHOJJABUOMY PIBHI.
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PO3JILI 3
OCOBJUBOCTI IABLILHO-TIPABOBOI BIIIOBIIAJTBHOCTI
BE3 BUHU B OKPEMMX BUITAJIKAX

3.1. BianoBizajbHicTh He3a/Ie;KHO Bil BHHM 3a IIKOAY, 3aNOAisiHY

JAKepesioM MiABUIIEHOT He0e3NmeKu

BinHocuHM, 110 BHHMKAIOTh y PE3yJbTaTi 3aMOAiSHHS MIKOIU HKEPEIOM
MiABUIICHOT HeOe3MeKd, B IUBLUIICTHYHIA Hayll TPajULiiHO BUAUIAIOTH Y
CHeIiaJbHUM JETIKT Yy 3B’SI3KY 3 OCOOJIMBOCTAMH MEXaHI3MY 3al0IisTHHS [ITKOH, a
TaKO’X YMOB BUHHKHECHHSI 000B’sI3KY 3a TaKy MIKOy Bimmkoaysatu [176, c. 133].

Posrnsgatoun muTaHHA TpO BIAMOBIAAIBHICTh HE3aJEKHO BIJ BUHH 3a
KOy, 3aIlOJIsSHY JDKepeaoM miaBuieHoi Heoesneku, JI.B. boopoBa BkazyBaia,
IO ICHYBaHHS 3a3HA4y€HOI BIJNOBIJAJIBLHOCTI B CYYaCHHX YyMOBaxX HayKOBO-
TEXHIYHOT'O MPOTPecy, YCKIAAHEHHS BCIX CTOPIH JKUTTS CYCHUIbCTBA — BaXJIMBUM
paBOBUM 1HCTPYMEHT 3a0€3MEYEeHHS COLIAJIbHOI COpaBeAJIMBOCTI. BoHa
3yMOBJIEHa OCOOJMBO WIKIJJIMBUMHU SIKOCTSIMU JDKEpEN IiJIBUILIEHOT HEOEe3MeKH,
OCKIJTbKM OCTaHHI B TPOIECl eKCIUTyaTalii He MiJarThcs Oe3nepepBHOMY 1
BCEOCSHKHOMY KOHTPOJIIO 3 OOKY JIFOAWHU, @ TAKOXK CTUMYJIIOE€ BOJIOJUIBIIB JXKepel
MMIBUIIEHOI HEOE3NEeKW BIXKMBATH BCIX MOJXKJIMBHUX 3aXOIIB II[OJO0 3amoOiraHHs
3aMOJISIHHIO IIKOJAM, 3a0X04Yy€ iX JO y4acTl y CTBOPEHHI HOBOi, O€3MeyYHIlIOl
texHiku [168, c. 118]. AnHajoriyHuxX TO3UIIH HOTPUMYIOTBCS W Cyd4acHi
nociigauku [180, c. 73].

Oco0aMBICTIO  BIANOBIAAIBHOCTI 3a IIKOAY, 3alOAISIHY JHKEPEeIoM
NiJBUILEHOI HeOe3MmeKH, € HacTaHHA OOOB'I3Ky HECTH BIANOBIAATBHICTD
HEe3aJIe:KHO BiJ BUHU 3amojiroBada mkogu [295, ¢. 579].

B ropuauuHiii Haymi 1040 BIANOBIAAIBHOCTI 3a IIKOAY, 3amOAiIHY
JDKEpeJIoM IiJIBUIIEHOI HeOE3IMEKH, 3aCTOCOBYETHCS TaK0X TEPMIH «CyBoOpa
BIMOBIANIbHICTEY» — BUJI MaTepiaibHOI BIMOBITAIILHOCTI J€p>KaBH (Y 1HILIOTO

cy0’€KTa MUBUILHO-TIPABOBUX 3000B’I3aJIbHUX MPABOBIIHOCHH), [0, HA BIIMIHY
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BiJl JOKTPUHW BUHYBATOCTI, MOXE€ BHUHHMKATH HAaBITh 3a BIJICYTHOCTI BHUHH
(ymuciny abo HembamocTi) cy0’ekra MikHapojgHoro mpaBa. CyBopa
BIIMOBITAJIBHICT BHUHUKJIA B Pe3yibTaTi HAayKOBO-TEXHIYHOTO TIPOTpeECy,
00’€KTHBHO OB’ A3aHOTO 3 HEOOXIJHICTIO BIJIIKOAYBAHHS IIKOJU, 3aMOISIHOI Y
mpolleci  eKcrulyaTallii  JpKepea IMiABUINEHOiI HeOe3neku (aBiamis, saepHa
eHepreruka, kocmoc tomio) [307, c. 11].

Ha nymxy K. I[BalirepTa, OCHOBHOIO TE€HJCHII€I0 PO3BUTKY JIE€IIKTHOTO
MpaBa € MOJIIIICHHS CTAaTyCy MOTEPIUIOro MUIIXOM oOMeXeHHs cdepu il
BIIMOBINAIBHOCTI 3a MPHWHIIMIIOM BWHHU ab0 TOBHOI BiAMOBH Bim Hei. Tak,
MpakTUKa 4YacTO CBIAYMTH MPO TE, IO BHHHA BIAMOBIJAJIBHICTH IMOBCIOJIHO
MIOCTYIIOBO TpaHC(HOPMYETHCS B CYBOPY BinmoBinaipHicTh [292, €. 430, 462].

[TocunenHs  BIAMOBINAIBHOCTI 32  IIKOAY, 3amoJisIHY  JIKEPEIoM
MIIBUIICHHOT HeOe3neku, K abcomoTHOI (CyBOpoi) g0 MexX HemepeOopHOi
CHUJIU, OJIEP>KAJIO CBOE 3aKPIIICHHS Ha MIXKHAPOJAHOMY PIBHI.

Tak, 3ri1HO 3 HOpMaMH MI>XKHAPOJIHOTO TMpPaBa, BIAMOBIAAIBHICTh 32 HIKOY,
3aBJaHy OCOOJIMBUMHM JIKE€pesiaMHu MiJIBHUIICHOT HEOE3NeKU, HE BUKIIOYAETHCS
HenepeObopHo cwiior B3aram: cT. 2 KonBenuii 1972 p. «IIpo mixkHapoany
BIAMOBIMANIBHICT, 3a IIKOAY, 3aBJaHy KOCMIYHHMH 00 ’exktamu» [226],
BCTAaHOBIIOE A0COJIFOTHY BIAMOBIJANBHICTh JEPXKAaBH, 10 3aMyCKa€ KOCMIYHUUI
00’€KT, y BUILIATI KOMIICHCAIlIl 3a IIKOJY, 3aBJIaHy IIUM KOCMIYHUM 00’ €KTOM
Ha TOBEpPXHI 3emyii abo TOBITPSIHOMY CYIHY B TOJBOTI. AOO X 14
BiMOBIANIbHICTh ~ BUKJIIOYAETHCS  TIIBKUA  JEIKUMHU, TPAMO Ha3BaHUMHU
oOcTaBUHaAMU HaJ3BHYaiiHOTO Xxapaktepy. Hampukman, 3rigHo 3 m. 3 cT. 4
Binencbkoi KonBeniii 1963 p. «IIpo nuBiabHY BiANOBIIANBHICTD 3a SAEPHY
mkony» [242], cr. 9 Tlapuswskoi Kousenuii 1960 p. «IIpo BiamoBimambHICTBH
nepex TPEThbOI CTOPOHOIO B Tranmy3i suepHoi eneprii» [204], cr. 8
bproccenbcbkoi KonBenmii 1962 p. «IIpo BIANOBIZaNbHICT OINEPATOPIB
saepaux cyaen» [203], onepatop saepHOi yCTAaHOBKH MOXE OyTH 3BIIbHEHUI
B1/I BIAMOBIJAILHOCTI 3a 3aBJlaHy Y 3B’SI3KY 3 SJIEPHUM IHIIMHACHTOM IIKOIY B

pasi, [KIIO BOHA BUHMKJIA B PE3YyJbTaTl 30pOMHOr0 KOH(IIKTY, BOEHHHUX MOJI1H
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ab0 TOBCTaHHsS, a TaKOX B pa3l TAKKOrO CTUXIMHOTO JIMXa BHUHSATKOBOTO
xapaktepy. IlojlokeHHsS MpO CYBOPY BIJAMOBIJAIBHICTh MICTIThCS B CT. 4
[TpoTokony OOH «IIpo BiAMOBIMAaNbHICTH 1 KOMIIEHCAIIIO 32 MIKOAY, 3alOISTHY
B PE3ybTaTi TPAHCKOPAOHHOTO NIEPEBE3CHHS HEOE3MEYHUX BIIXOAIB Ta IXHBOTO
BuganeHus» Big 10.12.99 p. [245], patudikoBanoro 3akoHOM YKpaiHU BiJ
22.10.2009 Ne 1672-VI [236].

VY Teopil HUBUILHOTO TMpaBa OyJO BHUCIOBJIEHO PsAJl HAYKOBUX MIAXOMIB i
KOHIICMITIA 100 OOTPYHTYBAaHHS BIJAMOBIIAIBHOCTI 3a IIKOJY, 3aBAaHy
JOKEpeaMH  TMABUINECHOI HeOe3lmeku, Mo B paMKaxX IEBHUX JTUCKYCIHHUX
aCIIeKTIB Jal0Th MOXJIMBICTh BHSBUTH HAWOUIBII aKTyallbHI NUTaHHS, IO
NOTPEOYIOTh TEOPETUYHOT BU3HAYEHHOCTI.

K. K. fiukoB ctBepmxyBaB, mo B cr. 404 UK PCOCP 1922 p., ska
MPUCBIYCHA BIJMOBIMAIBHOCTI 3a 3aMOMISHHS IIKOAU JKEPEIOM ITiABHIIEHOT
HeOe3MeKH, rependadyeHuil Ipyruil reHepaibanil gemkr [312, ¢. 171].

O.C. Iodbde BBaxkaB, 1m0 JOCTaTHIMH JUIS TOKJIaJaHHS BIJIMOBIIAIBHOCTI 32
IIKOJTY, 3aIOJIsIHY JKEpPEeJoM MiJABUINEHOI HEeOEe3NMeKu € BChOTO JIBI YMOBH:
NPOTUIIPABHICTh A1 Ta NPUYMHHOIO 3BA3KY MIK HUMHM Ta HACIIAKAMH, LIO
BuHuKIM [86, c. 803].

Ha nymky K B. fpouienko, BoJIoaUIeIh JKepesia MiABUIIEHOI HeOe3MeKu
BI/IMIOBIJIa€ HE3aJIeKHO BiJ TOTO, JIAB BiH MPOTHIPAaBHO ab0 HE MOPYIIyBaB
HISIKMX HOpM Ta mpaBui [315, 135 — 142].

HaBeneHni HaykoBi MO3MLIT MEBHOK MIpPOI0 BIATBOPIOIOTH PO3BUTOK
HAayKOBO1 AYMKH 3 IIUX TNHUTaHb, 110 3HAWNIIO BiJOOpaXEHHS B IOJIOKEHHSIX
TaKUX KOHIIEMIIIN: Teopis «BUHU 3 BUHSITKOMY» ab0 TEOPisl «CTUMYJIFOBAHHS»
(O.C. Iodde, I'.K. MatBeeB, M.B. I'opnon, B.T. CMipHOB, Ta iH., T€Opisi «IBOX
Hauam» (K.K. SliukoB), Teopiss «BUHU i 3aKOHY»; TEOPis «BUHATKOBO BHHYBATOI'O
Havajna». AHaimi3 UHUX Teopid 3acBigyye, IO BOHM CHOPSMOBaHHI Ha
OOTrpYHTYBAaHHS ~ YCTAHOBJIGHHSI TaKOi BIJIMOBIIAJIBHOCTI Ha CTUMYJIIOBaHHS
IMABUIIEHOT MHJIBLHOCTI» BIAIOBIJAJILHUX 3a HAJE)XHE IIOBOHKEHHSI 3

JKepeJiaMuy MiJBUIIEHOT HeOe3MeKH.
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Sk 3a3nHauae O.JI. )KykoBchka, OCHOBHA yBara mpUAUIIETHCSA AOCTIIKEHHIO
IUJICH, K1 mepeciiayBaB 3aKOHOJABEIlb P BCTAHOBJICHHI «B1AMOBIAaTbHOCTI
0e3 BUHU» 3a KONy, 3aBAaHy JDKEPEJIOM IiABUINCHOI HEOE3MeKn 1 BHHUKHCHHS
SKO1 TIOSICHIOETHCSI TIEPEBAXKHO IUISIMA CTHUMYJIFOBAaHHS, CIIOHYKaHHS Cy0’€KTIiB
mpaBa JO 3HWXKEHHS IIKIJJIMBOCTI €KCIUIyaTallli JpKepesia MiJBUIIEHOL
HeOEe3IeKHU.

BaxnuBe TeopeTHuHe 3HAYEHHs JUJI1 OOTPYHTYBaHHS BIANOBIIAJIBHOCTI 3a
HIKOJTY, 3aMOAISIHY JIKEPEIOM MiIBUIEHOI HeOe3NeKH, MalOTh KOHIEMIIIT PU3UKY
ak-0T: 00’ektuBHOTO pU3UKy (0O.0. KpacaBumkoB, M.C. Manein, O.E. Jleiicr),
cy6’extuBHoro pusuky (B.A. Oitrensixt, C.I bparycp) Ta cy0’ekTUBHO-
00’€KTUBHOTO (ABOACIIEKTHOI'0) PU3UKY, IO OKPEMO JOCIIIKYBAJIUCI B paMKax
naHoi mpoOiemMaTuku cydacHumu BueHumu [304, ¢.106 — 107; 12, c. 8; 180].
OCHOBHI MOJIOKEHHS IIUX KOHIIEMIIIN MOXKHa MPOJEMOHCTPYBAaTH B HACTYITHUX
Te3ax.

B.A. Oiiren3ixt Bu3Ha4aB PU3UK K CY0 €KTUBHY KaT€TOPII0 — TICUXIYHE
CTaBJICHHSI Cy0'€KTIB 10 pe3ysbTaTy BJIACHUX il YW il 1HIIMX OCi0, a TaKOX
JI0 pe3yabTaTy 00'€KTMBHO BUIAJIKOBUX a00 BUMAJIKOBO-MOXKIUBUX AN (TIOA1M),
0 BHUPAXKAETHCA Yy CBIJIOMOMY JOMYIICHHI HEraTUBHUX, y TOMY 4YHCII
HEKOMIIEHCOBAHUX MaWHOBUX HACHiJKIB. PU3uK, Ha WOro AyMKy, € MiJCTaBOIO
B1JNIOBIaIbHOCTI 3a BUIAJIKOBUX, aj¢ MPOTUIPABHUX OOCTAaBUH, IMOB’A3aHUX 13
JISIMHA 3amo/if0Bava ITKOJH, CTOCOBHO HBOT'O TOJI MPE3IOMYETHCS TOMYIICHHS
HUM MO>KJIMBOCTI TakKuX HacmiakiB [175, c. 77, 210].

3a Teopi€r0 OO'€KTUBHOTO PU3UKY HOTO pO3TIANAIOTh SK 00 €KTUBHY
peanbHICTh, HETAaTUBHHMI COIIaJIbHUN pPE3yJbTaT, MOXIMUBY IIKoAa. Tak, Ha
nyMky O.0. KpacaBuukoBa, npu 00’ €KTHBHO-BUIIAJIKOBOMY 3aIMOJISIHHI IIKOIU
TATap BIANIKOAYBAaHHS IIKOAW 34 3aKOHOM TIOKJIQJAETHCA Ha BOJIOJLIBIISA
BiAnoBigHOr0 Osiara (a00 MOTO BJIACHHUKA) 3a CHUCTEMOIO 3arajbHOTO PU3HUKY,
a00, 1HAKIIE KaXydW, IIKOJA 3aJUIIAETHCS HAa CTOPOHI CaMOTO MOTEPILIOTO.
Crit 3a3HAYUTH, O CaM TEPMIH «PHU3HUK» aBTOP BHU3HAYAE SIK MIEBHY HEOE3MEKy

(MOXJIMBICTB) 3MEHIICHHS MalfHOBUX YW O0COOMCTHX HeMmaiHoBuX Oiar [121, c.
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149]. Cknanmaerbcsi AyMKa, 00 Yy OUIBLMIOCTI BUIMAAKIB TEPMIH «PU3HK»
BXKUBA€THCS HUM SIK TMOHATTS OJHOPIBHEBE 3 TEPMIHOM «BIJMOBIJATIbHICTHY,
IpoTe B OKPEMHX IIOJIOKEHHSIX WOr0 KOHIEMIli BiH BUKOPHUCTOBYETHCS B
3HAYEHHI MMJACTaBH BiAIIKOJYBaHHS HEBUHYBATOTO 3aMOJISHHS IMMKOAH — SK
KPUTEPII0, CXOKOTO Ha €JIEMEHTH CKJIaly MPaBOMOPYLICHHS.

Boanouac y mpamgsix M.C. Marneina, icHye LIIKOM BHUpa)XeHa MO3HUIlA 10
PO3YMiHHS 00’ €KTUBHOI'O PU3HKY SIK SIBUIIlA OAHOPIAHOTO 3 €JIEMEHTaMHU CKJIaay
MPABONOPYIICHHS, SK TMIiJACTaB BIAMIKOAYBAHHS IIKOJW, 3aBIAHOI JHKEPEIoM
niaBuIeHoi HeOe3meku [135, 136].

B ropuanuniit niTepaTypi aHaII3y€e€ThCsI KOMIIPOMICHA 32 CBOIM XapaKTepoM
KOHIIETI[ISI JIBOACIIEKTHOTO (JABOCEKTOPHOTO) pPHU3HKY, 110 yBiOpana B cebe
OCHOBHI XapaKTEPUCTUKU 3raJlaHUX BUIIE MiJAXOJIB 1 BUKJIIOYAE MOXKIUBICTh
OJTHOOIYHOTO TJAyMaueHHs PU3UKY B IpuBaTHOMY mpasi [304, c¢. 106 — 1077; 12,
c. 8].

Mu y cCBOW0O 4Yepry JAOTPUMYEMOCS Ti€l TMO3MUIII, [0 KOXEH CyO0'€KT
[MBIJIBHOTO TPaBa, Y TO TPOMAJSIHUH, YU TO JepkKaBa, 3000B'A3aHUM TISITH 3
MEBHUM CTyNEHEM J0allIMBOCTI ¥ 00ayHOCTI, SIKI BiJf HOTO BUMAararThCs 3a
XapakTepoMm 3000B'si3aHb Ta YMOBaMH LMBUIBHOTO o0opory. Tak, BIacHHK
JoKepesa MiIBUIIEHOT HeOe3IeKn MOBUHEH TaK €KCIUTYyaTyBaTH I1e JKepeso, o0
HE 3aI0JIsATH KOy 1HIIMM ocobaM. HeBukoHaHHS a00 HeHalIe)KHE BUKOHAHHS
OO OOOB'SI3KY TATHE 3a COO0OK0 LMBUIbHE MPABOMOPYIICHHS, T1CTaBOIO
(ememeHTOM) SKOTO € pHU3BHK (SIK CyO0’€KTHBHO TmepenbadyBaHa OOEKTHBHA
JTIMCHICTb, TTOBSI3aHA 3 IMOBOJKCHHSAM 13 TakKUMU 00’ekTaMu). ToX, Karteropis
pU3HMKY BiAIrpae B Takiid cdepl BaXIMBY POJIb JJIsi BU3HAYEHHS IMPABOBOIO
cTtarycy cy0’exkTa B 3000B’s3aJlbHUX JACIIKTHHX MpaBoBigHOCHMHax. HaBemene
A€  MOXJIMBICTh NPUIYCTHTH, IO 3a YCIYEHOro CKJaAy JEeIIKTHOTO
MPaBOMOPYIIEHHS, 1110 BUHUKAE 0€3 BUHU (KOJIU HIEThCA PO MIKOAY, 3aMOIsHY
JOKEpEJIOM  MIABUINECHOI HeOe3MeKH), TMEBHHM TPaBOBUN «BaKyyM», IO
YTBOPIOETHCA 3@ BIJICYTHOCTI Takoi yMOBHM SK BHHA 3amojiloBadya IIKOJH,

3aMIOBHIOETHCS] KPUTEPIEM PUBHUKY Yy CYO’ €KTUBHOMY il 00’ €KTUBHOMY 3HAYEHHI.
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VY 3Bsa3ky 3 nmm, caifg BuszHaTu caymnuM miaxin [JI [lewgsarm  mpo
JTOIIBHICTh OOrPYHTYBaHHS JENIKTHUX 3000B’s3aHb 3 BIAIIKOIYBaHHS IITKOJIH,
3aBAAHOI JHKEPEJIOM MiABUIICHOT HeOe3MeKH, KOHIEIIIEI «BIMOBIIaIbHOCTI 32
pU3HK», 3aMICTh KOHIIENII «BIAMOBINAIBHOCTI 0€3 BHUHH», BH3HAYCHHS
CaMOCTIHOCTI IOPUJMYHOIO 3HAYEHHS PU3UKY B PHU3UKOBUX JENIKTHUX
3000B’SI3aHHAX, IO TMPOSABISETHCS B WOr0 3HAYEHHI SAK CaMOCTIHHOI
(momaTkoBOi) YMOBHM  JACIIKTHOI  BIJAMOBIJAJIBHOCTI MOPSA 31  IMIKOJOXO,
NPUYUHHUM 3B’SI3KOM Ta MPOTUIPABHICTIO. Y I[bOMY KOHTEKCTI MPUNUHSITHOIO
BUJIAIOTHCS ¥ 1i MO3uINii, MO JINCHOI YMOBOIO MPUTATHEHHS OOpKHHUKA 0
BIINOBIIAJIBHOCTI € Jisl BUMIAJIKY K 3BOPOTHOI CTOPOHU peaii3oBaHOTO PU3HKY,
a BU3HAYaJbHY 0a3y Teopii BIAMOBIJAJBHOCTI 3a PU3UK CTAHOBUTH HACTaHHS
BHITaIKOBOT IIKOAM (ayieatropuuii pusuk) [180, . 6].

PazoMm 13 TuUM cCymnepeuIMBUMHU BBa)XXa€MO il MPOMO3UINI 1100
OOTpYHTYBaHHsI BUIIPABAAHOTO (MPUIIYCTUMOTO) JEIIKTHOTO PU3UKY SIK YMOBHU
3BUIBHEHHS B1J JEJMIKTHOI BIJMOBIJAIBHOCTI 3a IIKOMY, 3alOJiSHY JKEPEIOM
MIBUINEHOT HeOE3MeKu, i YMM BU3HAYEHO i1 BOJOIUIBIISI TaKOTO JKepea,
[0 CHOpsIMOBaHI Ha HEJAOMYIIEHHS MIKOAW BIAMOBIAHO [JI0 CTaHAApTIB
yIOpaBIiHHSA TaKUM PU3UKOM Ta, IO BCTAHOBJIIOIOTH 3arajbHOBU3HAHI IpaBUIIa
3M1MCHEHHST 0€3MeYHO1 AISJIbHOCTI 3 BUKOPHUCTaHHsS, 30€piraHHs TOIIO TaKOTO
mkepena [180, c. 13], Hacammepen 3 MIipKyBaHb [IOJCpKAHHS MPHHIIMITY
HETIOPYIIHOCTI UMBUIBHUX IIpaB Ta OOOB'SI3KOBOCTI KOMIICHCAIli 3aBAaHOi
mkoau. Ha Hamry myMKy, po3rjisigaTH TMUTAaHHS MPO 3BUTLHEHHS 3000B'sI3aHOi
ocoOM BiJ BIAMOBIJATBHOCTI 3a BKa3aHUX IMIJCTaB € MOXJIMBUM 33 yMOBHU
MOKJIaJeHHsI OO0OB’SI3KY BIJIIKOAYBAHHS INKOAM Ha Ccy0’ekTa myOJIYHOIO
yOpaBliHHA y cdepl MOBOKEHHS 3 JPKEpeaaMy MiJBUIIEHOI HeOe3MeKu, 10
3abe3medye 3arajqbHUN MPABOTOPSIAOK y JIepKaBi, 30KpeMa i 100 YIpaBIiHHS
pu3MKaMu B LIk cdepi, TOOTO HAEThCs MPO MOKJIAIECHHS TAaKoro oOOB’SI3Ky Ha
JepxKaBy SK Cy0’exkTa 3a0e3ledeHHs Ta TapaHTyBaHHsA NpaB JOAWHU (CT. 3

Koucruryuii Ykpainn).
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Crin 3a3Ha4YUTH, 10 3aKOHOJABCTBO 1 Cy/J0Ba MPAKTUKA BUXOIATH 13 TOTO,
0 3a IIKOAY, 3aBJaHy JDKEPEIoM TIJBUINECHOT HeOe3MeKH, BCTaHOBJICHO
MiIBUIIIEHY BIATOBITANBHICTD Cy0’ €KTa HE3aJIEKHO BiJl HOTO BUHH.

Po3kpuBaroun mpaBoBY IPHUPOIY BIJAMOBIAAIBHOCTI 3a MIKOMY, 3aMOISHY
JOKEPEJIOM TIIBUIIEHOT HEOEe3IeKH, CJiJl 3BEpHYTH yBary Ha mpoOJieMy 100
BU3HAYCHHS TOHATTA <JDKEpPENo IMiABUINECHOI Hebe3nmeku». TeopeTnyHe
OTIOCEpEeIKyBaHHs I MpoOjeMa JdicTalla B TaKUX KOHIEHIIAX, SK: Teopis
JISITBHOCTI, TEOPisl BIACTUBOCTEH Ta Teopist 00’ €KTIB.

Teopisn  Oisnbhocmi — 3HaWIIIA  CBOE  BIIOOpakeHHS B Mpamsx
M.M. ArapkoBa, b.C. AutumonoBa, JI.B. bo6posoi, = B.I'. Bepauukoga,
JLLM. €roposa, K.b. fApomenko, O.C. Konbacora, A.A. Cy0060TiHa Ta JAESIKHUX
1HIKUX TUBUIICTIB. CyTh 111€1 TEOpPIi 3BOJUTHCS O TOTO, IO JIKEPENIO MiABUILEHOT
HeOe3MeKu SABJIsIE CO00I0 OKPEMOI'0 POJY MISNIBHICTB, III0 CTBOPIOE TMIJBUIICHY
HeOe3neKy s OoToueHHsA. 30kpeMa, M.M. ArapkoB mnmucaB, IO KEPEIOM
MIJBUIICHOT HEOe3leKrn € He pid, a BHU3HAYEHA MISUIbHICTH 3 MPHUBOIY
BUKOPHUCTAaHHS BiamoBimuux peueit [2, €. 339]. Ha nymky O.C. lodde, mxeperno
MiJBHUINCHOI HEOE3NMeKH — I BH3HAYEHOTO POay MisbHICTH [86, C. 478].
B.I'. BepiHukoB mKepeioM TiIBUINCHOT HEOE3NMEeKH Ha3WBa€ OKpPEeMl BHUJIH
JT0JIChKOT misipHOCTI [44, ¢. 373].

b.C. AHTUMOHOB BHCJIOBUB JYMKY, IIIO TaKe JIKEPEIO — 1€ 3aBXKIU i Un
cuctema Jii, ToOTO AISIIbHICTD, ajie Hi B IKOMY pa3i HE pid 1 HE BIACYTHICTb Aii,
JISITBHOCTI, HE O€3A1sIBbHICTD. J{J1s1 BU3HAHHS AISUIBHOCTI AXKEPESIOM MiJBUIIEHOT
HeOe3Nneku, NPOJOBXKYE aBTOp, HE Mae€ 3HAUYCHHS XapakTep MisJIBHOCTI:
BUPOOHUYMM, TOCHMOJAPCHKUN, HAyKOBO-JOCIHIAHUM YW aJMIHICTPATHUBHO-
yOpaBIIHCbKUU. BiH TakoX AIMIIOB BHUCHOBKY, WIO TMOHATTA «IXKEPEJo
niABUIICHOT HEOE3MEeKn» Mae YMOBHUH ropuanuHuii 3mict [14, ¢. 98 — 101].

Ha agymky JI.B. BoOpoBoi, mxepenom mifBUILEHOI HEOE3NMEKU BUCTYMAE
TISUTBHICTD, sIKa OyJydH MOB’S3aHOI0 3 BUKOPHCTAHHSIM OKPEMHX IPEIMETIB,
TOJIOBHUM UYHMHOM PI3HHUX BHJIB TEXHIKH, HE IJJA€TbCA B Ipoleci ix

eKcIJTyaTtallii 6e3nepepBHOMY Ta BCEOCSIKHOMY KOHTPOJO 3 OOKY JIOJAUHU, 1110
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00yMOBIIIOE€ BHCOKY CTYMiHB BipOTiIHOCTI 3amoaisiHHs mkoau [35, €. 510].

Pa3om i3 TuM, okpeMi MOJIOKEHHS Teopii AISTBHOCTI OyiM MiAIadl KPUTHIILL.
3okpema A.M. benskoBa i A.O. CoOyak BKasyBajdl Ha JOLLUIBHICThH
pO3MEXYBaHHS TaKUX TIOHATh, SK <JDKEPENo TMiABUIEHOT Hebe3mekm» 1
«IISTBHICTD, MTOB’s3aHa 3 IMIIBUIICHOI0 HeOEe3MeKoo s oTouyrounx» [29, ¢. 14;
263, c. 114]. Tak, A.O. Cobuak miAKpECIIOBaB, IO ITiIBUIICHO HEOE3MeUHUI
XapaKkTep AISUIbHOCTI BU3HAYAETHCS BUKOPHUCTOBYBAHUM O0'€KTOM 1 XapaKTepoM
BUSIBY HEOE3MEYHUX BIACTUBOCTEH IILOTO 00'€KTa, y 3B'A3KY 3 UMM OCTaHHIN 1
NOBHHEH OyTW BU3HAHWK JDKEperIoM miaBuiieHoi HeOesneku [263, €. 115].
CnyliHUMH BUAAQIOTHCS apIYMEHTH, BUCIIOBJICHI B OOTPYHTYBAaHHS TaKUX MMO3UIIIH,
1[0 amneIoTh 0 HeOOX1AHOCTI BU3HAUYEHHS Cy0’€KTa BiAmoBiganbHOCTI. Tak, 3a
KOHIICTIIIE€I0 ISUTbHOCTI BIAMOBIAQIBHICTh 3a IIKOAY, 3amoAisHy JKEpesioM
M1JBUIIEHOT HEOE3MEKH, TMOKIATAETHCS HE Ha 0co0y, 110 Oe3M0CcCepeIHbO KepyBaja
JKEpEJIOM IIiJT Yac 3amoAisHHS IIKOJY, a Ha BOJIOJUIBIISL LIOTO JKepena. Ale
MOHATTS BOJIOAIHHS B pa3l OyAb-SKOr0o TIIYMay€HHsS 3aCTOCOBYETHCS JIMIIE IO
peueli (maTepiadbHUX O0’€KTIB), a He 10 aisutbHOCTI. OTke, HE MOXXHA HE
MNOTOAUTHUCS 3 JIYMKOI aBTOPIB, SIKI BiI3HAYAIOTh OYEBHUJIHE MPOTUPIYYUS MIXK
MOHATTSM  «BOJIOJUICIh JKEpeNia TMiABUIIEHOI HEOE3MeKw» 1 3MICTOM, 0
BKJIQJIA€EThCA B paMKax KOHIEMINT «IISUIBHOCTD» B MOHATTS JKepesia MiABUILECHOI
neobesneku [263, ¢. 14 — 15; 274, ¢. 20 — 21; 179, c. 20].

Konnemnmist  gisibHOCTI  Oynia TMOKJIaJeHAa B OCHOBY 3aKOHOJABYOIO
pPEryJIOBaHHS UWX NUTaHb, OJHAK MPO HEOJHO3HAYHICTh 1i TEOPETHYHOIO
COPUMHATTS CBIIYaTh MIAXOAHM, PO3BUHYTI BUYEHHMHU B paMKaxX meopii
eracmusocmeti Ta meopii 00 'ekmis.

3rigHo 3 meopicto eracmusocmeti, 5Ky BiactoroBana K. A. dneitmunb
[286, c. 137], mxepenoM miaBHUINEHOI HEOE3MEKH € BIIACTHBOCTI pedei Ta CHII
NPUPOJAM, IO IPU MEBHOMY PiBHI PO3BUTKY TEXHIKM HE MIAAAIOTHCS MOBHICTIO
KOHTPOJIIO JIFOJWMHU Ta CTBOPIOIOTH MPHU IIbOMY BHUCOKY HMOBIPHICTH 3aBIaHHS
mkoau. CrabkuM MicIieM AaHoi Teopii, sk ciaymrHo 3a3Havyuna . JI. Tlengsara, €

BiJJHECEHHS 710 JKepel MiABUIIEHOI HeOe3MeKU CUJl IPUPOJIH, 1110, IK BIJOMO, HE
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MarOTh BJACHHKA. Y TaKOMY BHUNAJKy, HEMOXJIHWBO BUPIIIUTH MUTAHHS PO
cy0'ekTa BIJMOBIIAIBHOCTI 3a MIKOY, 3alOJISIHY TakuM JpkepesaoM. KpiMm toro,
B IIbOMY BHUIAJKy, PO3IJIsA BIACTUBOCTEH peueil BiOyBaeThCs y BiIPUBI BiJ
HOCIiB uX BiacTuBocTei [179, ¢. 21].

0.0. KpacaBuukoB 13 1bOTO NPUBOJY 3a3HAYMB, 110 BOJOMITH 3
BIIACTUBOCTSIMU  peYeld HEMOXIJIHMBO, ajie TMPUIYCTUMUM € BOJOJIHHA
npeaMeTaMu MaTepiaibHOTO CBITY, HAAIJICHUMH BIJMOBIIHUMH BJIACTUBOCTSIMU,
y TOMY YHUCJI ¥ TUMHU 3 HUX, IO B CHJIY CBOiX KUIBKICHMX 1 SIKICHMX CTaHIB
MOXXYTh CTBOPIOBaTH MiJABUIICHY HeOE3MeKy Uisi OTOYYIOUHX, TOOTO OyTH
JDKepesaMu 3a3HadeHoi Hebesneku [121, ¢. 27].

Taki TBepKEHHS, K BBAKAEMO, € IEPEKOHIMBAMH Ta KOPECTIOHAYIOTH 13
MOJIOKEHHSAMHU meopii 00 ’exkmig, MO 3HAXOIATH CBIl PO3BUTOK Yy HAayKOBHX
npaiggx M. JI. €roposa [ 74, c. 12], O.0. KpacaBuukoBa [121, c. 34], A.O.
Cobuaka , B.T. CmiproBa [262, €. 22] Ta iH. 3TiJIHO 3 HEIO JUKEPEIIOM i IBUIIICHOT
HEOE3IMeKN € KOHKPETHI MPeAMETH, pedl, 00J1aJHaHHs, 1[0 MepedyBaloTh y MpoIieci
eKCIUTyaTallii Ta CTBOPIOIOTH NPH I[bOMY I1JIBUIIEHY HEOE3NEKy JJii OTOUYIOUHnX.
Tak, H.I. KonsieB mig mxepenoM MiJBUIICHOT HEOE3MEKU PO3IIISLIaE MEXaHI3MU,
gKa 32 YMOB CYYacCHOTO pIBHA TEXHIKM HE€ MIJKOPSAETHCA IJIKOM KOHTPOJIO
JIOJIMHU 1, BUXOJSTYM 3-TM1J1 11 KOHTPOJIO, CTBOPIOE BUCOKUN CTYMiHb IMOBIPHOCTI
3aIoIiAHHS KOAX oTouyrounm [113].

[TizcymoByIOUM BUKJIaJICHE, OCHOBHMMH KOHIICMIIAMA 3 THATAHHSA IIPO
MOHATTS JHKEpena MiABUIIeHOT HeOe3eKH, Ha Hallly TYMKY, € Teopis 00'€KTIB 1
Teopisd «aisbHOCTI». JKOoaHa 3 HUX, NMPU MOOJAMHOKOMY 3aCTOCYBaHHI, HeE
MOBHOIO MIpPOI0 PO3KPUBAE MOHATTS JKepesa miauieHoi Hedesneku. Ll Teopii
JIOTIOBHIOIOTh OJIHA OJIHY, OCKIJBKH KOHIICHTPYIOTH yBary Ha TEBHUX O3HaKax
JKepera MiABUILeHOT HeOe3MeKH.

OTxe, € MOXKJIMBUM TOBOPUTH IIPO 3aMOMISHHS ITKOJIH K JisSJIBHICTIO, IO
CTBOPIOE TIJIBUIIIEHY HEOE3MeKy sl OTOYEHHS, TaK 1 JKEPEJIOM IiABUIIECHOT

HeOE3MeKH, OCKIJIbKU IIKOJa Oe3M0CepPeHhO 3aMoII0ETHCS MaTepiaibHUM



120

00’ekTOM (MKepenoM MiABUINEHOI HeOe3meku), aje B pasl 3AIHCHEHHS
JTISIUTBHOCT1 IIOJ0 HWOro BHKOPUCTAHHS (MISJIBHOCTI, IO CTBOPIOE IIJIBUILCHY
HeOe3neky Ay oroueHHs). Takum unHoM, miarpumytoun nymky I'. JI. [lenasru,
MOHATTS JpKepesa MiABUINEHOI HeOe3MeKH CIijl pOo3TsAaTH SIK MOETHAHHS JTBOX
nposiBiB: 1) MeBHUM MaTepiadbHUM 00’€KT; 2) MISUIBHICTH 3 MOT0 BUKOPHCTAHHS
[179, c. 10].

3 3a3HauYeHUX BHIIE MIACTaB NI Odxceperom nidsuujenoi Hebe3nexu CIiJ
PO3YMITH 00'€KT MaTepiaJIbHOTO CBITY, SKUM HE IIIA€ThCS MIOBHOMY KOHTPOJIIO 3
OOKy JIOAWHU, 3AaTHUM 3alOMisITH IIKOAYy OTOYYIOUYMM B TIPOIECT PU3HKOBOI
JUSTIBHOCTI (BUKOpPUCTaHHS, 30€piraHHs, YTPUMaHHS TPAHCHOPTHUX 3ac00iB,
MEXaHI13MiB 1 00J1aIHaHHS, BAKOPUCTaHHS, 30€pIraHHs Ta BUTOTOBJICHHS XIMIYHHX,
pPaJl0aKTUBHUX, BUOYXO- 1 BOrHEHEOE3NEYHUX Ta 1HIIMX PEYOBHH, YTPUMaHHSIM
JMKHUX 3BIpiB, CIYy»KO0BUX cobak Ta cobak OiiiiBchbkux mopia Tomio) [179, ¢. 10].

3ayBaKuMO, 1110 KOHIUEMINS OisUTBHOCTI, SIK BX€ 3a3Hadanocs, Oyna
MOKJIaJIeHa B OCHOBY 3aKOHOJIABUOTO PETYJIOBaHHS BIIMOBIJAIBHOCTI 32 IIKOY,
3aMoJisiHy  JDKEpeJIoM MiABUINEHOiI HeOesmeku. [lg Tpaauiiss mpaBoOBOTrO
peryitoBaHHs Oyia CIpUMHATA U yKpaiHCBKUM 3aKOHOJaBlieM. Tak, BIJMOBIAHO
o 4.1 cr. 1187 LK VYkpainu mxepenoM IMiABUIIEHOT HEOE3NEKH € MiSIbHICTD,
NoB'A3aHa 3 BUKOPHCTAHHSM, 30€piraHHsM a00 YTPUMAHHSIM TPAHCIOPTHUX
3aco0iB, MeXaHi3MIB M oOJiagHaHHS, BUKOPHCTAHHSM, 30epiraHHSIM XIMIYHHX,
paJl0aKTUBHUX, BUOYXO- 1 BOrHEHEOE3NMEYHUX Ta IHIIMX PEYOBHUH, YTPUMAHHSIM
JIMKUX 3BIPIB, CIyKOOBUX COOaK Ta co0ak OIMIIIBCHKUX MOPiJ TOIIO, 110 CTBOPIOE
MiBUIIEHY HEOE3MeKy it 0COOH, sIKa IO AISUTBHICTh 3IHCHIOE, Ta THIINX 0C10. 3a
3MICTOM 1I1€1 CTATTI BIAMOBIAAJIBHICTD 32 IIKONY, 3aBJaHy JI>KEPEJIOM IT1JIBUILEHOT
HeOe3Iekn, € abCOIIOTHOIO Ta HE3aJeKHOKO BiJ HAsSBHOCTI BUHHM 3amojiloBada
takoi mkoau. Ile 3Hainuio BimoOpaxkeHHs y MPUMHKCI 4. 5 11i€l cTaTTi: 0coba, sIKa
3MIMCHIOE MISUTBHICTH, 110 € JPKEpPEesIoM IiJIBUIICHOT HeOe3NekH, BIJAMOBIIAE 3a
3aBJaHy MIKOAY, SKIIO BOHA HE JOBeJAe, M0 MKOAW OyJ0 3aBIaHO BHACIIIOK
HernepebopHOi criii a00 YMUCITY MTOTEPITLIOTO.

Boanouac nonoxxenss 1iei cr. 1187 LK Ykpainu MICTSITh PO3IJISIHYTI BUILE
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TEOPETUYHO-TIPABOBI CymnepeyHoCTi. Tak, BU3HAYaI0Uu y 4. 5 BIANOBIAAIBHOIO 32
KOy o0co0y, siKa 3IMCHIOE BIAMOBIAHY [ISUIBHICTH, BOJHOYAC y Y. 2
BCTAHOBJICHO, 1[0 IIKOJa, 3aBlaHa JDKEPEJIOM TIiABUINEHOI HEOEe3MeKH,
BIJIITKOZIOBYETHCA 0CO00I0, sKa Ha BIAMOBITHIA TpaBOBIA TiACTaBl (IPaBoO
BJIACHOCT1, 1HIIIE PEYOBE MPaBO, JOTOBIP MiAPSANY, OPEHIM TOIINO) BOJOIE
TPAaHCIIOPTHUM  3aCO0OM, MEXaHI3MOM, IHIIUM 00'€KTOM, BHKOPHCTaHHS,
30epiranHs ab0 yTpUMaHHS SIKOTO CTBOPIOE MIJBUILICHY HEOE3IEKY.

OTxe, NUTaHHS BU3HAUYCHHS Cy0'€eKTa BIAMOBIIAIBHOCTI 32 IIUM JEIIKTOM
HaJIOKUTh JO KOJIa TEOPETUYHUX TMpOoOJeM, IO JOMOKH HE OTPUMAIH
OJIHO3HAYHOT'0 PO3B'A3aHHS. SIK 3a3HAYaOCs, 3aKOHOJAABCTBOM TaKOK 0CO0OO0I0
TPaJMIIMHO BU3HAYAETHCI 60100iNeyb Oxcepera nio8uuieHoi Hebe3neKu.
YcTajaeHicTh TAaKoro MiAXOAy 3HAaXOJHWTh IMATBEP/IKCHHS B mpunucax (I 5)
noctaHoBu Ilnenymy Bepxosuoro Cyay YCPC Binm 23.10.63 «IIpo cynoBy
IPaKTUKY 3a M030BaMH MPO BIAMIKOAYBaHHS mKoam» [190, c. 447].

YTIM 0po HEOJHO3HAYHICTh HAYKOBOTO CIPUUHATTS TaKOro TMIIXOY
CBIJlYaTh PI3HI HAYKOB1 IO3WINI IIOAO0 HOTO OOrPYHTYBaHHS, 30KpeMa IIOJ0
pPO3YMIHHSL TMOHATTA MAISUIBHOCTI, 11 O3HAK [IOJ0 BUKOPUCTaHHS JDKEpela
nigsuiieHoi Heoesneku (b.C. Autumonos [14, . 243 ], O.A. Kpacasuukos [121,
c. 68], M.M. TI'yceB [63, c. 24] ). Cnymaum BuaaeThes 3actepexenns O.0.
KpacaBunkoBa mpo Te, IO MpPaBWIbHE BUPIIICHHS MUTaHHSA TMPO CYO €KT
BIIMOBIJAIBHOCTI Ma€ CYTTEBE 3HAYCHHS HE JIMIIE TOMY, IO Tpeba IpaBUIILHO
BU3HAUYUTU 0OCOOYy, 3000B’si3aHY BIJIIIKOJYBATH IIKOAY, 3aIOJISHY IKEPeIoM
MiJBUINCHOT HEeOE3MeKH; BOHO 3YMOBIIIOE 1 caMmy KBamidikalliro BITHOCHH, IO
CKJIaJIAl0ThCA MDK 3alo/il0BavyeM IIKOAM, 1 MOTEPHiINM, a OTXe, Ma€e Mpsme
BITHOIICHHS JI0 MeX BimnmoBimampHOCTi [121, €. 77]. JocmipKylouu O3HAKH
BOJIOJIIIIBITS JIKEpeJia MiJIBUIICHOT HeOe3MeKH, BiH BBaXKaB, 110 TaKUX MOXKE OyTH
MpUHAWMHI JBi: Tepiia — oco0a BOJIOJIE JKEPEIOM IiIBUIIEHOT HeOe3MeKH Ha
MEBHIM TMpaBOBil MiACTaBl (FOpUAMYHA O3HAKA); JApyra — BOJOAUICIH Oyne
BIMOBIAATH 3a IIKOMY, 3aMOMAISIHY JKEPEoM IMiJBUIIEHOI HeOe3MeKH, SKIIO Y

MOMEHT 3amloJisSHHS IIKOJM caMe BIH MOro eKCIUIyaTyBaB (MaTepiajibHa O3HaKa)
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[121, c. 69 — 71].

[Ipo HeOOXIAHICTh MOETHAHHS IUX O3HAK IS BU3HAYEHHS 3000B'sA3aHO1
ocobu inmerbcs y po3'sicHeHHsX mnoctaHoBu BepxoBHoro Cyay VYkpainu Bia
23.03.92 «IIpo mpakTuKy po3risiAy CydamMH LUBUIBHUX CIIpaB 3a MO30BaMHU PO
BiaIIKoayBaHHs Imkomu» [189, ¢. 17 — 25]. 3rigno 1 m. 4 mig BOJOALIBLIEM
JDKepera MiJIBUIIEHOI HeOe3MeKH PO3yMIEThC IOpUIMYHA 0co0a YU TPOMAJISHUH,
10 3A1MCHIOE eKCIUTyaTallilo JpKepesia MIJBUIIEHOT HeOe3neku B CHly IpaBa
BJIACHOCTI1, TOBHOTO T'OCIOJIAPCHKOrO BiJaHHS, OMEPATUBHOTO YIIpaBJiHHA a00 Ha
IHIMX TiAcTaBaxX (JIOTOBOPY OpPEHIH, JOPYUYCHHS TOIIO). 3 HABEAEHOTO MPHUITUCY
BOAYAEThCS, 10 KpUTEpId eKCIUTyaTallli JKepesia pO3IIISIA€ThCa SIK OCHOBHA
KB (piKyroua 0O3HaKa Mopsj 3 KPUTEPIEM TUTYIBHOTO BOJIOJIHHS HUM.

[IpointocTpyBaT MpaBO3acTOCOBYl MIAXOAM CYJIy MOXHA Ha MPUKIIAII
CIIPaBH, PO3TJIAHYTOI anesiiHuM cyioM M. KreBa 3a anensiiiiHoo ckaproro Ip.
O.A. llleuenko [294] , B siKiii cya ckacyBaB pilieHHs JJHIPOBCHKOTO PaifOHHOTO
cyny M. KueBa 1 HanpaBuB cIipaBy Ha HOBUI PO3TJISil, OCKUIBKU 3raflaHUM CYJ0M
Oys70 HempaBWJIHHO BHU3HAYEHO BiJAMOBijaya y cmpasi (a pa3oM 3 TUM 1 0ocoOy,
BIIMOBIJAIBHY 3a IIKOJY, 3aMOAISHY JHKEPEJIOM IMiABUIIIEHOT HEOE3MEKN ).

VY miit cripaBi OyJi0 BCTaHOBJICHO, IIO aBTOMOO1Ib, SKMM OYyJIO 3aIlOdisHO
KOy, HayiexkaB Ha mpaBi BiacHocTi IlleBuenko O.A., mpore Ha mijACTaBi
HAJICKHUM YHWHOM TIOCBIAYEHOTO JIOPYYCHHSI TMEpPEHIIoB Yy KOPHUCTYBaHHS
[lepuenka O.JI., sikuii 1 KEpyBaB HUM y MOMEHT 3aMO{iSIHHS IIKOIA TOTEPIIIOMY.
O1xe, B 0c00l OCTaHHBOTO 30Irar0Thcsl OOMBI O3HAKM BOJOJLIBLA SIK CyO'ekTa
BIJINOBIJIAJILHOCTI: BiH BOJIOAIB aBTOMOOLJIEM Ha TMEBHIM TNpaBOBIM MiAcTaBi (3a
JIOPYYEHHSIM) 1 €KCIUTyaTyBaB HOTO y MOMEHT 3alodisiHHs 1mKoau. TomMy came BiH
(a e IlleBuenko O.A., aKOMy BKa3aHUN aBTOMOO1JIb HaJIekKaB Ha MpaBl BJIACHOCTI)
MOBUHEH BIJIMOBIATH 32 3aMOIISIHY IIIKOY.

VY 1bOMy KOHTEKCTi CJiJi 3BEPHYTH yBary Ha OCOOJMBOCTI LMBUIBHOI
BIIMOBIAJIBHOCT] 3a IIKOJY, 3alOMAisSIHy aBTOTPAaHCHOPTHUMH 3acoOamu. Tak,
BignmoBigHOo 1Mo 4. 2 cr. 1187 IIK VYkpainm BoJIOAlIEIb aBTOTPAHCIIOPTHOTO

3ac00y 3000B’sA3aHUN BIAIIKOAYBAaTH 3aModiSHY HUM IIKOIY HE3aJeKHO BIJ



123

fioro BuHH. Taky BiJMOBIAANBHICT y HAaYIIl IIUBLIBHOTO MpaBa 4YacTO Ha3UBAIOTh
nigBuinenoo [176, c. 141]. BucnoBmroeTbcs TakoK MO3UIliS, IO IIKOAA,
3amojiissHa aBTOMOO1IEeM, BIJIIKOJOBYBATUMETHCSA 3a MOJOXKEHHAMH CT. 1187
LK Tinpku ToAl, KOJKU aBTOMOOLIIb pyXaBcsl, a HE TOJI1, KOJHM BiH CTOSIB y Tapaxi
a0o Ha crosHii [151, c¢. 900]. Taka Touka 30py BHAAETHCS MPUHHATHOIO Y
KOHTEKCTI BHU3HAYCHHS JDKEPEJIOM MIJABHUINCHOI HEOE3MeKH MisTIbHOCTI,
OB’ S13aHO1 3 BUKOPUCTAHHSIM TPAHCIIOPTHOTO 3aco0y (amke B ceHci 4.1 cr. 1187
[HK aBTOMOOIIL HE € KepesioM IiJBHUINEHOT HeOe3MneKu), BOJAHOYAC BOHA €
CIIPHOIO 3 THUX MIPKyBaHb, IO TMOKIQJACHHS Ha BOJOAUIBISA aOCOIIOTHOT
(miaBHUIEHOT) BIAMOBIIAIBHOCTI mependavyae BU3HAHHSA 3a HUM PH3UKIB 3a
HaJIe)KHE yTpUMaHHS ¥ 30epiraHHs Takoro oO0'ekTa 3a MexaMuh WOro
Oe3mocepe AHLOTO KOHTPOJTIO.

BiamoBimHo 10 4. 3 po3risayBaHoOi cTaTTi ocoba, sSKa HEmpaBOMIPHO
3aBOJIOJIJIA TPAHCIOPTHUM 3acO00M, MEXaHI3MOM, IHIIMM OO0'€KTOM, 3aBjala
IIKOJW AISIIBHICTIO MI0J0 HOTO BUKOPHUCTaHHS, 30epiraHHs abo yTpUMaHHS,
3000B's13aHa BIAMIKOAYBATU ii Ha 3arajbHUX mifactaBax. OmHaK, y pasl SKIIO
HEMPaBOMIPHOMY 3aBOJIOJIIHHIO 1HIIOK OCO0O0K0 TakuM OO0'€KTOM CHpusia
Hen0anicTh 1i BJacHUKA (BOJIOAIIBIIS), MIKOA, 3aBlaHa AISJIBHICTIO 100 HOTO
BUKOPUCTaHHS, 30epiranHs abo yTpUMaHHs, BIAMIKOAOBYETHCS HUMU CIIUIBHO, Y
YacTIll, SKa BU3HAYAETHCS 3a PIMICHHSM CYIy 3 ypaxyBaHHAM OOCTaBUH, IO
MarOTh ICTOTHE 3HAYEHHS.

Boanouwac 4. 5 ct. 1187 LK VYkpainu nependadyeHo ABa BUMAIKH, KOJIU
ocob0a, sKa 3amojisjia IIKOJAY BHACHIAOK eKCIJTyaTallii 4Yd yTpUMaHHS
TPAHCIIOPTHOTO 3ac00y, 3BIIBHAETHCS BIJl BIAMOBINAIBHOCTI — 1€ TOMl, KOJHU
3aMOIiSTHHS TaKOT IIIKOIW CTAJIOCS Yepe3 HenepeOOpHyY Crty (HampHuKIIaI, KOJIH Yy
pasi 3eMJIeTpyCy HEMOXJIUBO OYyJI0 HAJIC)KHUM YUHOM KEpyBaTH aBTOMOOLIEM)
a00 yMHCIY MOTEpIijoro (CKaXiMO, KOJW JIIOJWHA, OalIyXke, 3 SKUXOCh
MPUYMH, HABMUCHO KHUJA€THCS T KOJieca aBTO JJIS OTPUMAHHS YIIKOJKEHB).
[Ipu upomy ymucen mnorepniyioro (To0TO, KOAM BiH mependadaB 1 Oaxas

HAaCTaHHS IIKIAJMBUX HACJIJIKIB) HEOOXIHO BIAPI3HATH BiA HOro rpyooi
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HEOOEPEeKHOCTI — aJKe€ BOHA € MIJICTAaBOIO TIIBKM ISl 3MEHIICHHS PO3MIpy
BIIMIKOAYBAHHS, LI0 TMOKJIAJA€ThCA HA BOJIOAUIBILS JKEpesaa IMiJABUILEHO]
HeOe3MeKr, OCKUTPKA 3aKOH HE BU3HA4Ya€e Tpy0y HEoOEpex HICTh SIK 0OCTaBHHY,
110 3BIIBHSE BOJOIUIBIIS Bijl BiAMOBIJaTbHOCTI.

[Ipuknagom € cynoBa crpaBa, posrisgHyta Komeriero cyaais CynoBoi
najaTh y OUBUIBHUX crupaBax BepxoBaoro Cyny VYkpaimm y 2009 p., mpo
BigmkoayBaHHs 8 410 rpr maitHoBoi Ta 100 000 rpH MopandbHOI IIKOAM 3a
kacauiitHoto ckaproto JI. no K. Cynom Oyno BctaHoBieHo, mo K., kepyroun
aBTomMobinemM «Aynai-100», ckoiB Hai3n Ha mimoxona ., skuif, Oyny4du B cTaHi
aJIKOTOJILHOTO CIT’SIHIHHS, PalTOBO BHUOIT Ha MPODKIKY YaCTUHY JOPOTH 3
METOI0 3YNMHUHUTH aBTOMOOLIb. 3aCTOCYBABIIM MIPU €KCTPEHOTO TrajbMyBaHHS,
o1 K., TUM He MeHIe, He 3MIr 3yIIMHUTH aBTO Ta YHUKHYTH Haizny. Koneris
cynniB CynoBoi majaTtu y UMBUIbHUX cripaBax BepxoBHoro Cyny Ykpainu nuiie
YaCTKOBO 33J0BOJIBHIIIA CKapTy ]

[ 21].

OTxe, OCKIJIBKY HasBHICTh BUHH 3all0II0Bayda IIKOAU HE € 000B’I3KOBOIO
YMOBOIO ISl TOKJIAJ€HHS Ha 0CO0Yy BIAMOBINAJBHOCTI 3a IIKOAY, 3aBlIaHy
JOKEPEJIOM I ABUINCHOT HeOe3MeKH, TO Il BAHMKHEHHS TaKOi BiAMOBIAaIbHOCTI
€ HEOOX1JTHUM HAsIBHICTbH JIUIIE TPbOX MiJCTaB: HASABHICTh IIKOJAH, MPOTUIIPABHA
1S i1 3amoiroBava Ta MPUYMHHKUKN 3B’ SI30K MK MIPUUMHOIO 1 IITKOJIOFO.

Pazom 13 TuMm, Ha Hamy AYMKYy, CYMHIBHUM BHUJAETHCS MiAXI1J CYI0BOI
npaktukun [189, c¢. 17 — 25], 3a sgkuM panToOBHH BHUXIJ MOTEPIIJIOT0 Yy
HETBEPE30OMY CTaHl Ha TMPODKIDKY YacTUHY pPO3TIANAEThcs SK  Tpyoda
HEOOEpEXKHICTh, IO € MIJCTABOI0 HE JUISl 3BUIBHEHHS BiJ BIAMOBIAAIbHOCTI, a
Jule 3MEHUIEHHS po3MIpy  BIJIIKOAYBaHHA. BBaxkaemo, mo 1e €
HECTPaBEJIMBUM MO0 BIACHHUKA (BOJOMUIBIIS) aBTOTpaHCIIOPTHOTO 3aco0y. Ha
Halll TIOTJIs, PAaNTOBUM BUXIJI MOTEPIIOr0 Y HETBEPE30MY CTaHI Ha MPOTKIKY
YaCcTUHY JIOPOTH CIIiI PO3TIANaTH sSIK TMiACTaBy, IO 3BUIBHSAE Bij
BIIMOBIIAJIBHOCT] (HAIlIa TMO3UIliS TPYHTYEThCS Ha Hopmax KpuminamabHOTO

KOJIeKCY YKpaiHu, J€ BUYMHEHHSA 3J0YMHY Yy CTaHl HApKOTHUYHOro abo
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aJKOTOJIbHOTO CII'SIHIHHS HE TIIbKM HE 3BUIBHSE BIiJ KPUMIHAJIBHOI
BianoBiganbHOCTl (cT. 21 KK VYkpainm), a € o0TsKyr04o0 OOCTaBHHOIO MpHU
npusHadeHHi mokapanHs (m. 13 cr. 67 KK VYkpainm)), a He sk rpyOy
HEOOEPEKHICTD.

Crnig HaroJOCHUTH, 110 HE BBAXKAETHCS BOJOAUIBLIEM JIKEpena IMiJABUIICHOT
HEOE3MEeKN Ta HOCIEM BIAMOBITATBHOCTI 3a MIKOAY Mepes MOTePIIUM 0coba, sKa
yIOpaBisie JHKEpeoM TMIABUIIEHOT HEOE3NEeKH B CUy TPYIAOBUX BIIHOCUH 13
BOJIOJIUJTBIIEM JIKEpeNia MiJBUILEHOT HeOe3neku. Takum Moxke OyTH, HampuKiIa,
BONiK, MammHicT, omeparop [189, c. 17 — 25]. ¥V nmanomy pasi ciij BUPI3HITH
BIJINOBIJIAJILHOTO Ta O€3MOCEPEeIHbOr0 3amojitoBavya ImkoAau. Tak, ocobu  —
NpaliBHUKK, $AKI Nepe0yBaloTh 3 CyO €KTOM BIANOBIJAJIBHOCTI y TPYIOBHX
BIJIHOCUHAX, OTPUMYIOTh Y THMYACOBE TEXHIYHE YIPABIIHHS (HATrJISA, BOJIOJIHHSA)
MEeBHI MallIUHU, 3HAPSI/s, 3ac00u BUPOOHHUIITBA (00'€KTH T1BUIIIEHOT HEOE3MEKN )
Ta 3A1MCHIOIOTH 1X €KCIUTyaTallil0 Ha BUKOHAHHSI 00OB’SI3KIB, MOKJIAJACHUX HA HUX
TPYJOBUM JIOTOBOPOM. 3a TaKWX OOCTaBUH BIJANOBIJIAJBLHUM 3a JETIKT Cy0'€KTOM
BHUCTYIIA€ Tpalle/iaBellb — BOJIOAUICIh TaKMX O0'€KTIB MIABUIICHOI HEOE3NEeKH,
SAKWUW 31MCHIOE BIAMOBIAHY AISUTBHICTH Ta € Cy0'€KTOM PU3HUKY 3a ii IPOBEACHHS.
Ocoba, mo mnepebyBae 3 BOJOJAUIBIIEM JDKepelia IIIBHUINCHOI HeOe3NeKu B
TPYIOBUX BIAHOCHMHAX 1 3aBjaja IIKOAW, EKCIUTyaTylOud BKa3zaHe [Kepesio
CaMOBUIBHO, 0€3 T03BOTY BOJOJUIBIIS 1 HE BUKOHYIOUHU MPH I[bOMY CBOiX TPYIOBUX
000B’sI3KIB MOXe OyTHM BU3HAHA HAJICKHUM BIAMOBIJAYeM Ta MPUTSATHEHA [0
HECEHHS IIMBUIHLHO-TIPABOBO1 BIJMOBIIAIBHOCTI 32 3aBJaHY IIKOAY.

OTxe, BBaXaemMo, MO0 CYO'€KT BIAMOBIAAIBHOCTI 3a JaHy IIKOAYy Mae
MOEHYBAaTH JIBI OCHOBHI pHUCH: a) OyTH THUTYJIBHUM BOJOJAUIBLIEM JKEpena;
0) 3A1MCHIOBATH YMPABIIHHA UM JpKepesoM. Takui MiaxiJg Ja€ MOXKIUBICTh
BUOKpEMJICHHSI Ta 4iTKOi KBamidikamii OKpeMHX BHIIAJKIB, 3a SKHUX
BIJIMOBIAAJIBHICTh MOJKE MOKIAJaTHCSA Ha KUIBKOX OCIO, 3aJe)KHO BIJI IXHBOT'O
CTaTyCy B CTPYKTypl HpaBoOnopymieHHs. Tak y pasi, SKIIO BOJOAUIbLIEM OYII0
nepeaano (MOBHICTIO a00 YacTKOBO)  1HIIK 0co01 (YHKIT yHpaBiiHHA Ha

NpaBOBUX  MiJCTaBaX, BIH MOXE€ HECTH cyOcumiapHy  (AOJATKOBY)
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BIJIMOBIATBHICTh. Takuil MiaXia KOpemoeThes 1 3 npunucamu 4.3 14 cr. 1187 1K
VYkpainu, 3a gkuMu: 0co0a, sfKa HEMPAaBOMIPHO 3aBOJIOALIA TPaHCHOPTHUM
3ac000M, Me€XaHI3MOM, 1HIIKM O00'€KTOM, 3aBjajia IIKOJHU IISJIBHICTIO OO0 HOro
BUKOPHUCTaHHA, 30epiraHHs a0o yTpuMaHHsS, 3000B'sA3aHa BIAUIKOAYBaTH ii Ha
3arajJlbHUX IMiJICTaBax; SKIIO HEMPaBOMIPHOMY 3aBOJIOJIHHIO 1HIIOK 0COO00
TPAaHCIIOPTHUM 3aCO0OM, MEXaHI3MOM, iHIIMM O0'€KTOM chpusia HeadamicTh il
BJIACHHMKA (BOJIOJLIBILIS), IIKOAA, 3aBJaHa JISJILHICTIO MO0 MOro BUKOPHCTAHHS,
30epiraHHs a00 YTpPUMaHHS, BIJIIIKOJIOBYETHCS HUMHU CIUIBHO, Y 4YacTIll, sKa
BU3HAYAETHCS 3a PIMICHHAM CYAY 3 YpPaxXyBaHHSIM OOCTaBWH, IO MAalOTh iCTOTHE
3HAYCHHS.

[3 BUKJIa[ICHOTO BBAXKAEMO CIIYIITHUM 3alpONOHYBATH 3MIHM 10 4. 2 cT. 1187
K Vkpainu, a came: 3aMIHUTH CJIOBO «BOJIOJI€» CIOBAMH «€ THUTYJIbHUM
BOJIOJILITBIIEM Ta/a00 3/11MCHIOE YIIPABIIHHS» 32 KOHTEKCTOM IOJIOKEHHS.

JloBruii 4yac JOMCKyCiiHMM OyJ0 TMHUTaHHA BIAHOCHO  JOIJIBLHOCTI
BCTAHOBJICHHSI TEPENIKY JKepes MiJBUILIEHOT HeOe3MeKu, Moro BUYEPIHOCTI Ta
3aKOHOJIABUOTO 3aKPIIJICHHS.

[TpuOIYHMKY TaK 3BaHOT «IMO3UTHUBHO1» KOHLEMIT JOTPUMYBAIUCS MO3UIIIN,
0 3aKOH TIOBMHEH HABOJWTH BHUYEPIHUN TMEpeik JPKepen  IiJIBUILECHOT
HeOe3neku, 100 OOrpyHTOBYBaiMCs iX kiacudikaimii Ha Buau. OjaHa 3 TakUX
kinacudikaiii Oyma 3aificiena y cBiit wac O. O. KpacaBumkoBum. B ii ocHOBY
BUCHUN TIOKJAB KputTepii BMICTY Ta (opmu eHeprii (Hampukiazn, ¢i3UdHOI,
XIMIYHOI, O10JIOTIYHOI), IO MICTUTHCA B MpPEIMETax MaTepialibHOrO CBITY, SKI
BHUKOPHCTOBYE JIFOIMHA JIJIS 3aI0BOJICHHS BiacHUX motped [121, c. 44].

AJBTEpHATUBHOIO /10 HET OyJia «HeraTUBHA» KOHIIEMIIisl, CYyTh SKO1 MoJjsiraia
y 3amnepeyeHH] HaBEACHHS B 3aKOHI BHUEPIIHOTO MEPENiKy JHKepesl IMiIBUILIECHOI
HeOesmeku [121, ¢. 29 — 30].

VY cBiif 4Yac 3a BCTAHOBJIEHHS BHUYEPIHOTO TNEpeniky BHUCTynaB M.M.
ArapkoB [4, c. 68]. [Ili3uimie BiH 3MIHMB CBOIO TOYKY 30py i BHCIIOBHBCS 3a
BCTAHOBJICHHSI TTPUOJIM3HOTO MEPENIKy Yepe3 HEMOKIIMBICTh HA3BaTH B 3aKOHI BCl

BUJIM JISUIBHOCTI, IO SIBJISIOTH IMIJABUIIEHY HEOE3IMEKy Il OTOYEHHS, a TaKOX
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nepeadaynTy Ti 11 BUAM, IO MOXKYTh OYTH CTBOPEHI PO3BUTKOM TexHiku [ 58, C.
338].

b.C. AHTUMOHOB THCaB, IO MEPENIK BHIAJKIB MiABUIICHOT HeOe3MeKu
NOBUHEH OyTH BHUYEPIHHUM, OCKUIbKH CIIpaBa IMOJSTae B CIEHialdbHIM HOPMI, IO
BCTAHOBJIIOE€ OCOOJIMBUY MPABOBUM PEKUM BIIMOBIIAIBHOCTI Y BUTJISIAI BUHATKY 13
3araJJbHOTO IpaBWJIa BIAMOBIIATBHOCTI HAa Hadayax BuHu [14, ¢. 101]. Ha xopucTth
1€ TOYKU 30py HABOJATHCS apryMEHTH MpPO Te€, [0 B KOKHOMY BUIAAKY 0co0a,
KA HaJIEXKUTh JKEPENIo IiJIBUILEHOT HeOe3MeKH, MOBUHHA 3HATH, IO BOHA
MiJUIsira€ MUBUTBHIM  BIAMOBIAAIBHOCTI 3a IIKOMY, 3alOMisIHY JUKEPEIOM
i ABHUIIEHOT HeOE3MEeKH caMe K BOJIOLIENb OCTaHHbOrO [274, €. 29 — 30].

K.A. ®nelimunp, HaBNaku, BUCTyIajda 3a OPUOIU3HUNA TEPENiK JKepel
MIJBUIIICHOT HEOE3MEeKH, MOTUBYIOUH 1I€ MOSIBOIO BCE HOBUX 1 HOBUX I1X BHUJIB Y
3B’S13KY 3 PO3BUTKOM TexHiku [286, c. 133].

UuHHE [MBIIPHE  3aKOHOJABCTBO  BHU3HAYAE€  JIMIE  OPIEHTOBHHMA
(HEeBUKIIIOUHUI) TIepeliiK 00’ €KTIB, MISUIbHICTh IIOA0 SKUX BBAXKAETHCS JHKEPEIOM
IJBUIIICHOT HEOE3IEeKU: TPAaHCIIOPTHI 3aco0r, MeXaHi3MHU 1 00JIaIHaHHS, XIMIUHI,
pazioakTHBHI, BHOyX0- 1 BOTHEHEOE3IMEYHI Ta IHIIl PEYOBUHHU, IUKI 3Bipi,
ciry00B1 co0aku Ta cobaku OIMIIBCHKUX TOpia Tomlo. [IpuennyemMocs 10 AyMKu
H. B. TepenieHKko CTOCOBHO TOr0, IO BIAKPUTUIN TEPEIiK Ma€e CBOI nepeBaru. Bin
Ja€ 3MOTY BUKJIIOYATH 3 HBOTO Ti BUIU JDKEpEs, M0 MEePecTaloTh ICHYBaTH B
3B’SI3KY 13 TUIMHOM 4acy Ta 3MIHaMH B yMOBaXx XHUTTS a00, HaBMaku, BU3HABATH
TaKMMH HOBI B TexHiku [274, c. 30].

Pa3zom 13 TUM, BCTaHOBJIEHHS ITUBIJILHUM 3aKOHOJABCTBOM TaKOT'O TIEPEIIKY,
Ha Hally JIyMKY, Ma€ OPIEHTOBHHUI XapakTep, OCKIJIbKH MPAaBOBHM peKUM O€3MeKH,
a BIJINOBIIHO KpUTEpli, MIJICTaBH, MNOPSAJOK BH3HAYEHHS IEBHUX IMPEIMETIB
MaTepiaTbHOTO CBITY MOTEHIIIHHO HEOE3MEUHNMHU Ta HAJaHHS iM CTaTyCy JpKepena
M1JIBUIIICHOT HEOE3MEKH, HAJIEKUTh 0 chepu myOIuHOro, a He MPUBATHOTO IpaBa.

B Vkpaini ans BperymtoBaHHS IIbOTO TUTaHHsA TpuitHATO 3akoH «IIpo
00'ektr migBuiieHoi HeOesmekw» Big 18.01.2001 No  2245-111 [228], sikuid

BU3HAYa€ MPaBOBi, EKOHOMIYHI, COIllajbHI W OpraHi3aiiiiHi OCHOBH JISUIBHOCTI,
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noB's3aHOl 3 00'ekTamMu miABUINEHOI HeOesnmeku. HuMm TakoX BU3HAYEHO TaKi
TEpPMiHH, 1110 3aCIYTOBYIOTh Ha yBary B KOHTEKCTI HAIIIOTO JTOCIII>KEHHS:

cyb'ekm 2ocnodapcokoi  disibHocmi — opuandHa abo ¢izmuHa ocoba, y
BJIACHOCTI 200 Yy KOPUCTYBAHHI SIKOT € X04a O OJMH 00'€KT ITiIBUINCHOT HEOC3TEeKH.
Ax 6aunmo, 3aKOHOJIABEIlb PO3MIISIIAE€ B AKOCTI CyO'€KTa MOBOIKEHHS 3 TaKUMU
o0'ekTaMu $IK BJacHMKa (BOJIOALIBI), TaK 1 KOPUCTyBaya, IO CIYr'ye Ha
MIITPUMKY PO3IIUPEHHS Koja Cy0'€KTIB BIJAMOBIIAJBHOCTI 3a IIKOY, 3alOIisSHY
JUKEPENIOM MiABUIICHOT HeOe3MeKu, BOJHOYAC ;

00'exm niosuwenoi nebesneku — O0'€KT, Ha SIKOMY BHKOPHUCTOBYIOTBHCA,
BUTOTOBIIAIOTHCS, MEPEPOOISIOThCS, 30epiratoThcsi a0 TPaHCHOPTYIOTHCA OJIHA
ab0 KUIbKa HEOE3MEYHMX PEYOBHMH UM KaTeropid peyoBUH Yy KIUIBKOCTI, IIO
JIOPIBHIOE a00 TMEPEBUIIyE HOPMATHUBHO BCTAHOBJIEHI MOPOTOBI MacH, a TaKOX
1HIII O00'€KTM SK Taki, IO BIAMOBIIHO J0 3aKOHY € PEaJbHOI 3arpo300
BUHUKHEHHS HAJ3BHYAWHOI CHUTYyaIlil TEXHOTCHHOTO Ta TPHUPOJHOTO XapaKTepy.
Tox, nei 3akoH BU3Ha4Ya€e 00'€KTH, 110 MOTEHIIIWHO MICTATh O3HAKH IiJIBUILIEHOT
HEOE3MeKN 3a TaKUM IMapaMeTpoM SK BMICT HEOE3MEUHHUX PEUYOBHUH, MPOTE HE
BHU3HAYa€ 00'€KTH, IO MOKYTh HA0YBaTH O3HAK JKEpen MIJBULIEHOT HEOE3EKH 3a
OKPEMHUMU 1HJIUBITyaIbHUMH BJIACTUBOCTSIMHU, IO TMPUTAMaHHI 1HAMBIAYaJbHO
BU3HAYECHUM peyaM (HanpuKiIaa, TBApUHN);

pusux —  CTYIIHb IMOBIPHOCTI TIEBHOI HETAaTWBHOI MOJli, sIKa MOXe
BiIOyTHCS B MEBHUM yac abo 3a MEBHUX OOCTaBMH Ha TEpUTOpii 00'ekTa
niJBUIIEHOT HeOe3neku 1/abo 3a Horo Mekamu. JlaHe BHU3HAYEHHS BKazye Ha
O3HAKH PHU3HKY SIK O0'€KTUBHOTO SBHIIA, BIPOTIIHICTH a00 WMOBIPHICTH SKOTO
MO>KHA CIIPOTHO3YBATH, MTepea0aYnUTH, TIPUITYCTUTH TOIIIO.

Lleit 3aKoH HE MICTUTH YITKOTO BU3HAYCHHS 00'€KTIB ITIABUIICHOI HEOC3IICKH
3a POJOBUMH YW BHUJOBHUMH O3HAaKaMH, SK 1 HE BCTAHOBIIIOE TIEPEIIKY TaKUX
o0'ekTiB. BomHowac cr. 9 mepenbaueHo iaeHTH}IKAIIIO O00'€KTIB IMIABUIIECHOT
HEOE3MeKH, MO0 B 3HAYCHHI IHOT0 3aKOHY CTAHOBUTH TMOPSJIOK BHU3HAYCHHS
00'eKTIB cepen MOTeHIIHHO Hebe3neuHux (a03. 5 c¢r. 1 3akoHy), 3a K00 000B'SI30K

imeHTuikaiii TMOKIATaeThesl Ha Cy0'€eKTa TOCHOJAPCHKOT  JiSTIBHOCTI, IO
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3IIACHIOETHCS 3@ BUSHAUYEHHSM KIJIBKOCTI TOPOTOBOI MacH HEOE3MEeYHUX PEUYOBUH,
HOPMAaTHUBH SIKOi BCTaHOBIIIOIOThCS Kabinerom MinicTpiB Ykpainu. BinmnosigHo 1o
nporo 3akony Kabinerom MinictpiB VYkpainu yxBaneHo IloctaHoBy Bifg
11.07.2002 Ne 956 «IIpo imeHTudikaiiro Ta AeKIapyBaHHsS Oe3MeKku OO0'€KTiB
MIJBUIIICHOT HeOe3neKuy» [224], K010 3aTBEPKEHO: a) HOPMATHBH ITOPOTOBUX Mac
HEOE3MEeUYHNX pPEYoBMH I imeHTudikamii 00'€KTiB MIABUIICHOI HEOE3MeKH;
0) mopsiok imeHTudikarii Ta 001Ky 00'€KTIB MiABUIIICHOT HEOE3IEKH; B) MOPSIOK
JeKJIapyBaHHS O€3MeKH 00'€KTIB ITiIBUIIICHOT HEOE3IMEKH.

3akoHoM «IIpo 00'exTH migBHIeHOT HeOe3MeKu» [228] nmpsMo He BU3HAYCHO
chepy Horo nii, mpore 3 3MICTy 3aKOHY BOAYa€ThCS, IO BIH IOUIUPIOETHCS
BUKJIIOUHO Ha CYO'€KTIB TOCIOJApIOBaHHS, TOCMOJAapChKa MISUTBHICTh SIKUX
NOB'A3aHa 3 BUKOPUCTaHHSAM OO'€KTIB, MIJBHUIINEHA HEOE3NeKa SKUX 3yMOBJIEHA
HAsIBHICTIO, BMICTOM, BUKOPUCTAHHSM (MPAMO a00 OMOCEPEKOBAHO — Y 3B'SI3KY 3
TEXHOJIOTIYHUM MPOIIECOM) IIKIJIUBUX PEUYOBUH.

Oco0muBOCTI NMBUTHHOI BIAMOBIAAIBHOCTI 3a SAJIEpPHY MIKOMYy Ta ii
BIJIIKOYBaHHS PETYJIOIOTh 3aKOHU YKpainu «[Ipo nuBIBHY BIAMOBIAANBHICT 32
AJepHy IIKoay Ta ii ¢inaHcoBe 3abe3nedeHHs» Big 13 rpyaas 2001 poxy N 2893-
11 [243]; «[Ipo BUKOpUCTAaHHS SACPHOI CHEPTii Ta pamialiiHy Oe3meky» Big 8
aroToro 1995 poky N 39/95-BP [201], a takox patudikoBana YKpaiHOO
Binencbka koHBeHIis «[Ipo 1uBIIBHY BIAMOBIAANBHICT 3a SASPHY IIKOAY» 13
rpyaus 2001 poxy N 2893-111 [242].

Bonnouac BignoBigHo g0 cT. 21 3akony Ykpainu «IIpo oxopoHy mpaiii»
[231] KaGinerom MinictpiBe Ykpainu yxBaneHno IloctanoBy «IIpo 3aTBepmkeHHS
[Topsinky BHmayl A03BOJIIB HA BUKOHAHHSA pOOIT MIABUILEHOI HeOe3NmeKku Ta Ha
eKCIUTyaTallilo (3aCTOCyBaHHs) MalllMH, MEXaH13MiB, YCTaTKyBaHHS IiJABUIIECHOT
HeOesnexkn» Big 26.10.2011 Ne 1107, y nogaTtkax sikoi Bu3zHadeHo [lepemnik BuaiB
pobiT migBuieHoi HeOe3neku (moa. 2) Ta Ilepenik MaiuH, MeXaHI3MIB,
yCTaTKOBaHHA miaBUIIEeHOiI HeOesmeku (mox. 3). Jlama IloctanoBa Takox

COpsSMOBaHAa Ha pETryJIIOBaHHSA BIJANOBIIHUX aCHEKTIB MAISUIBHOCTI CyO'€KTiB
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TOCTIOJAPIOBAHHS OO0 EKCIUTyaTarii TEBHOTO BHUIY OO'€KTIB IIiJIBUIIECHOT
HEeOe3MeKu.

BignmosigHo 10 4. 3 c1. 13 3akony Ykpainu «IIpo exosoriuHy ekcrepTusy»
KaGiner MinictpiB Ykpainu npuitHsaB IloctanoBy Bix 28.08.2013 Ne 808, sikoro
3aTBEpPAUB TEPETIK BHUIIB AISJILHOCTI Ta OO'€KTIB, IO CTAHOBJATH IIIJBHUINCHY
exoyioriuny HebOe3neky [218]. Tlpu mpoMy crerianbHe 3aKOHOJABCTBO PETYIIOE
MPaBOBUM  PEXUM  BIAMOBIIAIBLHOCTI  BOJIOAUIBIIIB  CIHEMIAIBHUX  JDKEpEI
niaBUIEHOT eKkosoriyHoi HeOesneku. Tak, 3axkoH VYkpainu «lIpo oxopony
HABKOJIMIIHEOTO TPUPOAHOTO cepenoBuma» Big 25.06.91 Ne 1264-XI1  [230]
BU3HAYa€ OOOB’SI30K OCI0, sIKI BOJIOAIIOTH JIKEPEJIOM IIiJIBUIIEHOI €KOJIOTTYHO1
HEOE3MMeKN, KOMIICHCYBAaTH 3alloAisHy IIKOAY TpOMaasHaM Ta HOPUIAYHUM
ocobam, SIKIIO BOHW HE JOBEAYTh, IO INIKOJAa BUHUKJIA BHACIIIOK CTUXIHHUX
NPUPOIHUX SBUI YA HABMUCHUX A1l MOTEPIIHX.

HaBenene cBiquuTh, 110 MPABOBUN PEKUM JHKEpeNl MiABUILNECHOI HEOE3NEeKH
Ma€ IMyOJIYHO-TIPABOBY NPHUPOAY, MPU IILOMY KaTeropis «Kepera IMiJBUILIEHOT
HEOE3MeKN» MICTUTh CKIIAJIOBI: a) 00'€KTHU MIABUIIICHOI HEOE3IeKH; 2) AiSIbHICTb,
MOB'sI3aHA 3 MOBOJKEHHSIM 13 TakKUMHU 00'ekTaMu (X yTpUMaHHsI, €KCILTyaTallies,
30epiraHHsi,  TPAHCIIOPTYBaHHS, BHIOTOBJICHHS, IiepepoOKa,  BHUIAJICHHS,
BUKOPUCTAHHS TOIIO). BapTo TakoXX BiJ3HAYUTH, 110 AiSUIBHICTH, TOB'S3aHa 3
MOBO/KEHHSIM, TPYHTYEThCS Ha 3acajlax pU3UKYy, TOMY IS BJIACTUBICTh € 1l
kBaniikyro4yoto o3Hakow. OcoOnuBuil (MIIBUIIECHUN) XapaKTep HEOE3MeKH
JUKepesaa 3yMOBJICHMII HE BJIaCHE MPUTAMAHHMMHU WOMY  IIKIJJIMBUMH
BJIACTUBOCTSIMU, a HEMOXJIMBICTIO Ha IbOMY €Talll pPO3BUTKY HAayKd Ta
CYCIJIbHOTO BUPOOHUIITBA I[IJIKOBUTO BUKJIIOYUTHU IX MPOSB 1 3a0€3MEUUTH
MOBHUI KOHTPOJIb HA/T TAKHM OOEKTOM.

Crnin 3BepHYTH yBary Ha Te, [0 CYJI0Ba MPAaKTUKA Y MUTAHHIX TIyMadeHHS
IIbOTO TEPMiHA HE € OJHO3HAYHOIO. Tak, OCHOBHI O3HAKHU JKepesia IiIBUIICHOT
HeOe3nekn HaBeneHo y 1.4 mocradHoBu Ilnenymy Bepxosnoro Cyny
Ykpainu «IIpo mpakTuKy po3risay CyJaaMy NUBLIBHUX CIpPaB 3a MO30BAMH IIPO

BIIMIKOAyBaHHS Ikoaw» Big 27.03.92 Ne 61 [189], BigmoBimgHO 10 SKOTO
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JDKEpesIoM MiABUINEHOT HEeOe3MeKH HANEeKUTh BH3HABATH OYAb-SIKY NiSUIBHICTD,
3MIACHEHHS SIKO1 CTBOPIOE TIJIBUINEHY WMOBIPHICTh 3amlOJiSHHSA IIKOJIH Yepe3
HEMOJXJIUBICTh KOHTPOJIIO 3a HEK JIIOJAWHU, a TaKoX ISTIBHICTH IO
BUKOPUCTAHHIO, TPAHCMOPTYBaHHIO, 30€pIraHHIO MPEIMETIB, PEUOBHH 1 1HIIMX
00’€KTIB BUPOOHHMYOTO, TOCIOJIAPCHKOTO UM 1HIIOTO MPU3HAYCHHS, SIKI MalOTh
Taki * BiacTuBocTi. Hanmpuknaz, miTak, aBToM001JIb HEOE3MMEUHI HEMOKIUBICTIO
iX MHUTTEBOI 3yNUHKHU, a OYAIBHUITBO — TIEI0 CAMOIO HEMOXJIMBICTIO 3yIMUHKHU
TeXHIKH, MNOpeAMeTaMH, IMIJAHATUMU Ha BHCOTy abo 3ariaubieHuMH, 1
3aMOMISTHHSM ~ caM€  MEXaHIYHUX  YIIKO/)KeHb  (kaminTBa).  MaiHoBa
BIINOBIIAJIBHICTD 3a IIKOJY, 3aBJaHy JIIMHU TaKHUX JKEpes, Ma€ HacTaBaTH SK
IpU LIJIECHPIMOBAHOMY iX BUKOPHUCTaHHI, TaK 1 IPU MUMOBUIBHOMY MpOSBI iX
IITK1UTMBUX BJIACTUBOCTEH (HANPUKIAA, Y BUIIAJKY 3aBIaHHS IIKOAU BHACIIIOK
MUMOBIJIBHOTO PYXY aBTOMOO1J1s1).

BiporigHo, 1o HaBeleHE TIyMau€HHS MOHSTTA <«IKEpeso MiJBUIIEHOI
HeOe3MeKn» BIAMOBIIA€ KOHLENIT AiSIbHOCTI, MOKJIAJEHIH B OCHOBY HOTO
3aKOHOJIAaBUYOTO BHM3HA4YCHHS. BojgHOYac HajaHi KOMEHTapl CBiAYaTh MpO Te, IO
1JT TAKKMU JIKEpeJIaMi PO3YMIIOTh TaK0X caMl 00'€KTH MIJABUIIEHOT HEOE3MEKH
MpU TMPOsSBI iX MIKIJUTMBUX BJIACTUBOCTEH HE3aJIC)KHO BiJ| yIpaBliHHS, Y4acTi,
BIUIMBY JIIOJAMHU Ha iX JisuibHICTh. Hapasi chnpaBeaiiBUM — BBa)KaeMo
MOKJIaJICHHST Ha 0co0y, sKa TpuHsIa Ha cebe BIAMOBIAAIBHICTh 3a TaKUU
00'exT, 000B'SI3KY BIAIIKOAYBAaHHS MIKOJU Yy pasi il 3amoMisiHHS ITUM JIKEpPEIoM
HE3aJIe)KHO BiJ BIUTMBY I11€1 0COOM HA TaKuii 00'€KT Ta HAJIEKHOTO 3a0€3MECUCHHS
3 1i 00Ky KOHTPOJIIO 1010 HHOTO Ta HasIBHOCTI BUHH.

[TotpibHO Haromocutu, mo 3a 3mictoM cT. 1187 LK Vkpainu
BIIIIKOAYBAaHHS TTPOBOJAUTHCS, KOJIM IIKOAY 3aIlOisTHO JUKEPEIIOM ITiABUIICHOT
HeOe3MeKH, MPU IbOMY JHKEPEJIOM € MiSIbHICTh, MOBS3aHAa 3 BUKOPUCTAHHSM,
yTpUMaHHAM Ta iHIIe 00'eKTiB mifaBuUIIeHOI HeOe3neku. [IpencraBiuseTbes, 110
SKIIO IIKOJA 3amlojisHa JDKEPEIOM-IISJbHICTIO, HaNpHWKIaa I d9ac
eKcruTyaTailii 00'ekTa miABUIIEHOI HEOE3MEeKH, ajle He HUM, BIJAIIKOTYBAaHHS 3a

3anoaisiny mkony 3a cT. 1187 LK VYkpainu Bukmodaetbes. Tak, cygoBa
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IpakTUKa BUXOJUTH 3 TOTO, IO 3aJI3HUIIA HE BIJIIKOAOBYE IIKOIY, 3aMOIISHY
MaIMHICTy a00 MmacakupoBl IiJ dYac PyXy MOTATa TBEPAUM IPEIMETOM,
KMHYTUM 300Ky. Take MOJIO)KEHHS € JOTIYHHUM, OJHAaK BUKJIMKA€ CYMHIBH 3
dbopmanbHUX MiACTaB, BUXOAA4u 3 GopmyrntoBanb cT. 1187 LUK Vkpainu, amxe
JOKEpEJIOM BHU3HAETHCA HE caM O00'€KT, a MJisJIbHICTh, TMOB'A3aHa 3 HOro
BUKOPUCTAHHSIM, IO MOXE€ CTOCYBaTHCS sSK OyIb-sSKMX Jif 100
0e3mocepeIHLOI0 BIUIMBY HA HBOTO, TaK 1 psAy OpraHizaliifHuX, JOMOMIXKHUX
3aXO0/IiB, 10 OMOCEPEAKOBAHO MOB's3aH1 3 TakuM 00'ekToM. [IpoTe BOauaeThcs,
10 MK IIKO/IOI0 Ta BIUTMBOM O0'€KTa MiJBUILEHOI HEOE3MeKH Mae OyTH mpsIMUi
3BSI30K, IPU IIbOMY XapaKTep ydyacTi 3000B's13aHOr0 cy0'eKTa MOKE MaTH pI13HE
BHPAKCHHS.

HasBHicTh mpaBOBOTO JUCOHAHCY B  aHANI30BAaHUX  BH3HAYCHHSX
niarBepkyerbess nosicheHHAMH O.0. KpacaBumkoBa, sKMil yTOYHIOBaB, IO
3aKOHOJABElb Y LMX BHUIAJKaX Ma€ Ha yBa3l 30BCIM 1HIIE: (OPMYIIIOBAHHS
3aKOHY «IIIKOJa, 3amoJisgHa JHKEPeIoM MiBUIIEHOT HeOe3MeKu» MICTUTh B cO01
y CKOPOYEHOMY BUIJISI/l 1HIIY CKOPOYEHY IOPUIMYHY KOHCTPYKIIIO, a CaMe:
«IIKoJa, 3amojisiHa (ToO0To Ta, sIKy 3amojisyia 0co0a) JKEpPeJIoM IMiABUIIEHOI
HeOe3nekn». HaykoBenb BBaxkaB, IO OUIBII MPAaBUIBHO TOBOPHUTH TIPO
BIIIIKOMYBAaHHS INKOAM, 3aBJaHOi BOJOAUIBIIEM JDKepena  IMiJBHINEHO]
HeOe3MeKn, a He MPOo IIKOAY, 3aBaaHy TakuMm mkepeiaom [121]. Biporigxo, mo
TaKl yTOYHEHHsI 3aCJIyTOBYIOTh Ha yBary u temep.

[Ilo >k cTOCyeThbCS BU3BHAYEHHS JKEpeNd MiABUILECHOI HEOE3MeKu, sKi
XapaKTEPU3YIOTHCS 1HAUBIAYaTbHUMU O3HAKAMU 32 IPUTAMAHHUMU (TIPUPOTHUMH )
BJIACTMBOCTSIMH, Y 3B'SI3Ky 3 UMM IMOTEHIIMHO MOXYTh BUCTYNMaTh 0O0'€KTaMu
M1JBUIIICHOT HEOE3MEeKH, A0 SKHUX, SIK BBAXKAEMO, HaJekKaTh TBAPUHU (JIUKI ¥ 1HIII),
TO TaKy IOPUANYHY 1ACHTH(IKAIII0  3aJIeKHO B TIEBHOI CHUTYyalii Mae
31MCHIOBATH KOMIIETEHTHUM OpTaH, 30KpeMa CyI.

Cnin 3BepHyTH yBary Ha Te, mo 3a 4. 1 ct. 1187 LUK VYkpainu mo takux
00'eKTIB MiJBUIIEHOI HEOE3MEeKH BIHECEHO AMKHUX 3BIpiB, CIIy:KOOBUX coOak Ta

co0ak OIMIIIBCBKUX TMOPiA, MPU LBbOMY I€il Mepesik HE € BUYEepNHUM. AHAII3
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3MICTY IOTO TOJIOKEHHS B PO3MVISIYyBaHI YacTWHI Y CHUCTEMHOMY 3B'SI3KY 3
OKpPEMHUMHU MPUIUCAMU IHIIUX 3aKOHOJJABYMX aKTIB, JA€ MiJCTaBU BU3HAYUTH HOTO
HEJOCKOHATICTb.

Taxk, 31 3MicTy OKpeMHUX MOJI0KeHb 3akoHy Ykpainu «IIpo TBapuHHUI CBIT»
[239] (a03. 2 u.1 cT. 3, u. 1 cr. 21, a03. 6 4.l cT. 23) BOAYAETHCS, IO HMOHATTS
«IUKI 3Bip1» € 3aBY3bKHUM JJiA I1iiel perymtoBanns cT. 1187 LUK Ykpainu, Toni sk
OinpIn BHamuM Oysio O 3acTOCyBaHHSI TepMiHA «JIuKi TBapuHW». Kpim Toro, Ha
BiMIHY Bij aHam3oBaHoro npumucy LK Vkpainm, mo Ha3uBae «ciykO00BHX
cobak Ta cobak OIWIIBCHRKUX TOPiA», el 3aKOH JJIS BU3HAYCHHS TBApHH, SKi
BUKOPUCTOBYIOTBCS MiJ Yac TOJoBaHHS (TOOTO y BIJMOBITHOMY CEHCl €
CITy>)KOOBHUMM) ameII0€ TAKUM 3a3HAYEHHSIM, SIK «COOAKHU MHUCJIMBCHKUX MOP1, THII
JI0BY1 3Bipi 1 mTaxu» (a03.6 u. 1 ct. 23).

HaBenene mae mifcTaBu BBaKaTH CIYIIHUM MPOMOHYBATH 3MIHU 10 4. 1
ct. 1187 LIK Ykpainu, a came:

— (opmyIrOBaHHS «IUKHUX 3BIPIB, CIY)KOOBUX coOak Ta cobak OINIIBCHKUX
MOpiJT TOIIO» 3aMIHUTU CIIOBAaMU «JIUKHUX TBAapUH, CIYyKOOBUX c00ak, cobak
O1MI[IBCBKUX, MUCITMBCHKUX MOPIJ] Ta IHILIKUX TBAPUHY;

— TICJIS CIIIB «CTBOPIOE IMIABUIIICHY HEOE3IMEKY» CJIOBA I 0COOH, SKa 110
MISUIBHICTE 3JIMCHIOE, Ta IHIIMX OCIO» 3aMIHHTH CJIIOBAMH «JJI1 OCOOH, SIKa ITfO
JISUTBHICTD 3/11MCHIOE, Ta(a00) 1HIIMX 0C10».

IIpo HeoOXimHICT, KOHKpeTH3allli aHaIi30BaHOTO IIOJIOKCHHS CBITYUTH
TaKOXX TIPAaKTHKA WOTO HEOJHO3HAYHOTO PO3YMIHHS Ta MPaBO3acTOCYBaHHS,
30KkpemMa cyzaoBa. [IpoimrocTpyemMo 11e Ha MPUKIIAl HACTYIHOI CITPaBHU.

Koneris cygniB CynoBoi najiatv y nuBUIbHUX cripaBax Bepxosnoro Cynay
VYKpainu po3risiHyBIIM B CyJOBOMY 3aciiaHHI IIMBUIBHY CIIpaBy 3a mo30oBoM AT
«YKpaiHChKa TOXKEKHO-CTpaxoBa KOMMaHis» 10 [. Mpo CTATHEHHS CTPaxoBOTO
BIJILIKOYBaHHS B MOPSAKY perpecy i 3ycTpiunum no3oBoM I'. 1o AT «Ykpaincbka
MOKEeXKHO-CTpaxoBa KommaHis» Ta C. mpo BIAINIKOAYBAaHHS MaTepiaibHOl Ta
MopanbHOI mKoau, 3aBaaHoi BHacmigok JITII, 3a kacamiiiHOrO ckaprorwo I

BCTaHOBUJA, 1O y KBITHI 2007 p. mo3uBay 3BEpPHYBCS B CyHd 13 3a3HAYCHUM



134

M030BOM, MOTHBYIOYM BHMOTH THM, IIIO B pE3yJNbTaTi 31TKHEHHS aBTOMOOLISA
«NISSAN» min xepyBanHsM C. 1 TBapUHM — KOHS, BJIACHUKOM siKoro € [,
yKa3aHUi aBTOMOOLJTh OTPUMAaB MEXaHIYH1 MTOIIKOKESHHSI.

[Tocunatouuce Ha Te, IO MICHA BUILIATH HUM y JTOOPOBUIBHOMY MOPSIIKY
BJIACHUKY 3a3HA4eHOro aBTOMOOUIA 15962 rpH CTpaxoBOro BiAIIKOTYyBaHHS
3aBlaHUX 30UTKIB J0 HHOTO MEPEHIIO MPaBO BUMOTH MIOAO CTSITHEHHS IMX
30UTKIB Ta CYJOBUX BUTpAT.

VY 3yctpiunomy mno3oBi I'. mpocuB cTsaraytu 3 AT «YkpaiHChbka MOMKEXKHO-
cTpaxoBa koMmmaHis» Ta C. marepianbHy mkoay — 3 200 rpH Ta MOpabHY KOy —
1 700 rpH, 3aB1aHy BHACTIOK 3aru0esi KOHS.

VY miii cnpasi BepxoBuuii Cyn YkpaiHu BCTaHOBUB, 10 BIAMOBIISIIOUM [, y
3aJI0BOJICHHI 3ycTpiyHOTO T1O030BYy 10 AT «YKpaiHChKka MOXKEKHO-CTPaxoBa
koMmmaHisi» 1 C. Mpo CTATHEHHS MareplajJbHOI Ta MOPAIbHOI IIKOAM, 3aBJIaHO1
3aru0esii0 KOHA, CyJ MepuIoi 1HCTaHIli, 3 SKUM IOrOJMBCS anesUliHUNA CY/I,
BUXOJMB 13 BUHM [., Ik BIacHUKa JpKepesa MiJIBUIICHOI HeOe3NMeKu — KOHS, Y
BUHUKHEHHI mKoU. [Ipy 11boMy, BUPIIIYIOYH CITIp, CYJ 3aCTOCOBYBAB JI0 CITIPHUX
IIPaBOBIJHOCHH HOpMHU MartepiaibHoro npasa — cT. 1187 1 1188 LUK Ykpainu Ta
BHU3HAB 3ITKHCHHS aBTOMOOUIS 3 KOHEM SK B3a€EMOJIIIO JIBOX JDKEpEeN IiBUILICHOI
HeOe3neku. Cya HeNmpaBWJIBHO BHUTIYMAauuB IIi HOPMH Ta TOHSTTA JDKepelna
MIJBUINICHOT HEOS3MEKH, OCKIIbKH aHaIi3yroun 3MicT 4. 1 c¢1. 1187 LUK Ykpainu no
JoKepenia TABUIIEHOT HEeOe3NMeKr HE MOXHA BITHECTH JOMAIIHIX (CBIACHKHUX)
TBapHH, 30KpeMa KOHsI.

VYpaxoByrouu, 10 CyJIOM HENPaBUIBHO BUTIyMadyeHa HopMma 4. 1 ct. 1187
K VYkpaiau, a BigTak HENpaBUJIBHO 3aCTOCOBaHA J0 MPABOBIAHOCHH HOpMA CT.
1188 LK VYkpainu (sika peryiroe NUTaHHS BIJUIKOAYBAHHS IIKOIM, 3aBIAHOI
BHACIIIIOK B3a€MOJii JBOX JDKEpeN MiABUINCHOI HEOE3MEeKH), IO IPHU3BEI0 0
HEeMPaBWJIHLHOTO BUPIIICHHS CIIPaBU B YaCTHHI MOKJIalaHHs Ha . BIMOBIIAIBbHOCTI
3a mkony, BepxoBuuit Cyn YkpaiHu cyaoBi pillleHHs B 1[Il YaCTHHI CKacyBaB 1
HaIpaBUB CIIPaBY Ha HOBHM PO3IJISL 10 CYAy MEPIIOi 1HCTAHIII].

[IpencraBnena nosuuis BepxoBHoro Cyny YkpaiHu, Ha Hally OyMKY, €
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JTUCKYCIHHOIO 3 THX MipKyBanb, mo cr. 1187 K Vkpaiau wmicTuth
HEBUUCPITHUM TIepeNiK BUJIB JISNIBHOCTI, $KI CTBOPIOIOTH IIJIBUILCHY
HeOe3MeKy, a OTXKE, MOXXHA NPUIYCTUTH, IO MiSJbHICTH, SKa IOB’s3aHA 3
yTPUMAaHHSIM TBapwHU (B JaHIA CUTYyallii — KOHS) y NEIKUX BHUMAAKAX MOXKE
BUSIBUTUCS JIKEPEJIOM TIJIBUIIIEHOTI HEOE3MEeKH, OCKIJIbKH TBApUHU CXUIIbHI
3MIMCHIOBATH JOBIJBHI Jil, BUSABIATUA CKJIAIHY MOBEIIHKY, Ky HE MOXJIHBO Hi
nependaynuTH, Hi 3ano0irTv, y 3B’S3Ky 3 UMM iM IpUTaMaHHa Taka O3HaKa SK
HEMiAKOHTPOJIBHICTh, IO 3YMOBJIEHA MEpHI 3a BCE HASBHICTIO IEHTPAJIbHOL
HEpBOBOi cucTteMu (Ticuxiku). ToMy OKpeMi BUJIM CBIMCHKHX TBapuH, TaK 5K 1
JIMKI1, 3/1aTH1 3aM0IATH CyTTEBY MIKOY 3/I0POB’I0 JIOJIUHU 1 HABITh 11 KHUTTIO.

TakuM 4YMHOM, MPH BU3HAYEHHI Ti€l UM 1HIIOT JISITBHOCTI JKEpPEIOM
MiIBUIIIEHOT HEOE3MeKH, y KOXKHOMY KOHKPETHOMY BHITQJAKY CyJ IIOBHHCH
BCceOIYHO BpaxoByBaTH oOcTaBuHHM crpaBu [151, . 899], 30kpema BuUXOISYM 3
NpUPOAHUX (IMAaHEHTHHUX) BJIACTUBOCTEN TBAPUHHU M OCOOIMBOCTEH 3A1MCHEHHS
YIpaBIIiHHS Ta KOHTPOJIIO 32 ii MOBEIHKOIO.

Ha mizncraBi npoBeneHOro aHajily CIyIIHUM BHUIAETHCA CHOPMYIbOBaHE
[JI. Tlenasiroro BU3HAYEHHS TOHSTTS JKepesa MIJBUIIEHOI HEOE3MeKu SK
MOEAHAHHS JIBOX TPOsBIB: 1) mMeBHUM MaTepiadbHU 00’€KT; 2) MISTBHICTH 3
Horo BuKopucTaHHsA. [Ipu 1BOMY JKepeaoM TMiABHUINEHOT HeOe3NmeKu BOHA
BHU3HAa4a€ 00'€KT MaTepiaibHOTO CBITY, IKUW HE MIJATAETHCS TOBHOMY KOHTPOJIIO
3 OOKy JIIOJAWHU, 3IaTHUHN 3aMOJisITH IMKOAY OTOYYIOUYHM B MPOIECi pU3UKOBOI
nisibHOCTI momo Heoro [180, c. 13]. Pasom i3 TMM BBa)kaemo, IO IMOHSTTS
IISTBHICTB» HE € JOCTaTHbO BAAJWM, Ha HAIl TMOTJSA, OUIBII MPUHHITHUM
BUJAETHCS TEPMIH «IOBOJHKEHHS 3 00’€KTaM MIJABUILNECHOT HEOE3NMEeKn» — K dis
(misIBHICTh, O€3IIIBHICTH) IIOJ0 YTPUMaHHS, BUKOPUCTAHHSA, E€KCILTyaTarlii,
BUPOOJICHHS, 30epiraHHs o00'ekTa NiABUINCHOT HeOe3nmeku Ta 3a0e3leucHHS
KOHTpOJIIO Haja HUM. lle BU3HaueHHS € OUIBII ITUPOKUM 1 MICTUTh O3HAKU HE
Juie 3MICTy nii B 3HA4Y€HHI MISIBHOCTI, @ ¥ KOHTPOJIIO SK il CKJIaJOBOi, IO
BJIACHE BHCTYyNAa€ KBaTI(IKAIIHHOI O3HAKOK MPABOMOYHOCTEH 3000B's3aHOTO

cy0'eKkTa MOBOKEHHS 3 JKEPEJIOM MiBUIIIEHOT HeOE3MEeKH.
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Bonnouac mnoscuenns [.JI. Ilenpsrm mnpaBoBOi npuUpoaM Kepela
NIJBUIIEHOT HeO0e3NMeKu MpuTaMaHHUMHU HOMY BH3HAYaJbHUMHU O3HAKaMH,
30KpeMa: BUKIIOYEHHS MOXJIUBOCTI TIOBHOTO, OO'€KTHBHOTO, BCEOIYHOTO
KOHTPOJIIO 3a €0 JpKepesa IMiJBUINEHOI HEOE3NMEeKH; PU3MKOBHI XapakKTep
3aMOISTHHS IIKOAW, WMOBIPHICTh 3alOISIHHS BHUIIQJIKOBOI IIKOIM; I1JBHUILICHA
HeOe3MmeKa 3amoMdisSHHS IITKOAW, M0 BUHHWKAE MPH EKCIUTyaTallii pKepena
nigBuinenoi Hedesneku [180, c. 11], 3acinyroBye yTOYHEHHS, IO TaKi O3HAKH
MaloTh IOPUAUKO-KBaTihiKaI[iiiHe 3HAUYCHHS.

OO60B’30K 3 BIAMIKOAYBAaHHS 3aMoOJIisTHOI IKOAM BUHUKAE HE3AJICKHO Bif
BUHU 3amojliloBaya MIKOAU, TOOTO 1 32 BUIIQJKOBO 3aloJisiHy MKOAy. B oMy
NoJIsirae 1CTOTHA OCOONMBICTh BiAWKoAyBaHHA 3a cT. 1187 LK VYkpainu
MOPIBHSAHO 3 BIAIIKOAYBAaHHAM Ha 3aranbHux miactaBax (ct. 1166 LK Ykpainn).
CrnermianbHuil  xapakTep OOOB’A3KY 3 BIJIIKOAYBAaHHS IIKOAM, 3aMOdISHOI
JOKEpEeJoM TIJIBUIIEHOT HeOe3MeKu, MIATBEPAXKYETbCA 3MICTOM OOCTaBUH,
HasBHICTh SIKUX 3BUIBHSAE BiJa BiamoBigaisHOCTI 3a cT. 1187 LUK Vkpainu. Jlo
TaKuX OOCTaBMH HaJIeKaTh HEMepeOOopHa cujla Ta yMHUCEI morepmiioro. Takum
YUHOM, Y BCIX IHIIMX BHUIAJKaX, y TOMY 4YHCII 1 3a BIJCYTHOCTI BHHH
BOJIOJUIBIISA JKEpeJia IMABUINEHOI HEOe3MeKH, OCTaHHIM BIJIIIKOIOBYE IIKOTY
NOTEPILIOMY.

Otxe, 3 OISy Ha BHKJIAJICHE, MOXXHA OKPECIHTH Taki OCOOJIMBOCTI
BIIMOBIIAJIBHOCTI 3a IWIKOAY, 3aMoJisiHY JKEpPEJIOM IiABUINECHOI HeOe3MeKH:
a) BIAMOBIAJIbHICTh BHHHMKA€ 31 CIEMiadbHOTO JEHIKTYy; 0) aOCONIOTHHIA
XapakTep BIANOBINAJIBHOCTI (32 BUHATKAMHU, BHU3HAYCHHUMHU 3aKOHOM);
B) BIAMOBIAANBHICTh TIPYHTYEThCS Ha PU3UKY MOBOJKEHHS 3 JDKEperamMu
(o0'exTamMu) miABUIIEHOT HeOe3neku (creriaibHUM (ajieaTOpHUM) PU3HK);
') pU3UK TOBO)KEHHS BUHUKAE 3 MiJCTaB TUTYJIHLHOTO BOJIOJIHHS W yIpPaBIiHHS
(TOBOJIKEHHSI) JKEpesioM TIJIBUILEHOT HeOe3MeKu; J) pPU3UK 3YMOBJICHHI
00'€KTUBHOIO OIIIHKOIO WMOBIPHOCTI HACTaHHS BHUITAJKOBOI IIKOAW 32 MEKaMU
HaJIe)KHOTO BUKOHAHHS 3000B’s3aHUM Cy0'€KTOM (YHKIT KOHTPOJIO OO0

TakKoro 00'ekTa.
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JloTpuMyeMOCS TOYKH 30py, IO PO3BUTOK KOHIIEMIli PHU3UKY MO0
BIJNOBIAIbHOCTI  3a IIKOJY, 3aIlOJisHY JKEPEIoM IiABUIINCHOI HEOEe3IeKH,
TICHO TMOB'SI3aHUIM 13 PO3BUTKOM 1HCTUTYTy cTpaxyBaHHs. [IpaBumma momo
CTpaxyBaHHS MiSTTLHOCTI, MOB'SI3aHOT 3 PU3UKAMU 3aIOIISTHHS IIKOIU 00'€KTaMu
M1JIBUIIIEHOT HeOe3neKu, BcTaHoBieH1 nojoxkeHHsamMu LUK Ykpainu, 30kpema: cr.
999 — npo o6oB'sA3K0BE cTpaxyBaHHs, cT. 802 — cTpaxyBaHHA TPaHCHOPTHOTO
3aco0y, cT. 927 — cTpaxyBaHHS BaHTaXIiB, HACAXUPIB 1 Oaraxy.

3akonoM Ykpainu «IIpo crpaxysanns» Bix 07.03.96 Ne85/96-BP [237] y
CT. 7 BU3HAYCHO BUIU 00OB'SI3KOBOTO CTpaxXyBaHHS, 30KpeMa, TaKi:

— CTpaxyBaHHS BIAMOBIIAJIBHOCTI MOPCHKOTO TMEPEBI3HUKA Ta BUKOHABIIS
po0IT, mNOB'A3aHUX 13 OOCIYrOBYBaHHAM MOPCBKOTO TPAHCHOPTY, WIOJ0
BIAIIKOAYBaHHS 30UTKIB, 3aBJaHUX Macakupam, Oaraxy, IOIITI, BaHTaXYy,
1HIIIUM KOPUCTYBa4aM MOPCHKOTO TPAHCIOPTY Ta TpeTiM ocobam ( 1. 8);

— CTpaxyBaHHS IIUBIJIBHO-TIPABOBOI BIIMOBIAATILHOCTI BJIACHUKIB HA3EMHUX
TPaHCIOPTHUX 3ac00iB (1. 9);

— CTpaxyBaHHS IIMBUILHOI BIAMOBIJAIBHOCTI oOImepaTopa sSAEpHOI
YCTAHOBKH 3a SIAEPHY LIKONY, sIKa MOKE€ OyTH 3amojiisiHa BHACHIAOK SAEPHOTO
IHITUJCHTY
(m. 12)

— CTpaxyBaHHSA IIUBUILHOI BIMOBIAATBLHOCTI Cy0'€KTIB rOCIOJaPIOBAHHS 32
KOy, SIKY MOXXe OyTH 3alloJliTHO TIOXKEKaMH Ta aBapisiMH Ha 00'€KTax
MIABUIIECHOT HE0Ee3MEeKH, BKIIYAIYU MOXEKOBUOYXOoHeOe3MmeuHi 00'eKTH Ta
00'exTH, TOCHOAApChKa MISUIBHICTh HA SKHUX MOXE NPU3BECTH 10 aBapii
€KOJIOTIYHOTO Ta CaHITApPHO-EM1AEeMI0JIOrIYHOro Xapakrepy (1. 14);

— CTpaxyBaHHS LMBUIBHOI BIAMOBIJAJbHOCTI 1HBECTOpPA, B TOMY YHUCII 32
IIKOJy, 3amoJisiHy JOBKULIIO, 3J0POB'T0 JIIOJEH, 3a yTroJ0I0 MPO PO3IMOJILI
MPOAYKII, IKIIO 1HILIE HEe MepeadauyeHo Takow yroaoro (1. 15);

— CTpaxyBaHHsI BIAMOBINAIBHOCTI EKCIIOpTEpa Ta 0COOH, SKa BIAMOBIAAE
3a yTwiizamiio (BUIAleHHs) HeOe3MeYHUX BIAXOJIB, MIOAO0 BiIIIKOJTYBaHHS

IIKOAM, SIKy MOXe OyTH 3amojisiHO 3J0pOB'I0 JIOJUHHU, BJACHOCTI Ta
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HaBKOJUITHBOMY TPHUPOJHOMY CEPEAOBHUINY TiJ dYac TPAHCKOPJOHHOTO
MepeBe3eHHS ¥ yTuii3anii (BugageHHs) Heoe3neuHux BiaxoaiB (m. 20);

— CTpaxyBaHHS [HWBUIBHOT BIAMOBIMAIBHOCTI CYO'€KTIB KOCMIYHOI
nistibHOCTI (11, 23) 5

— CTpaxyBaHHS BIAMOBIIAJIBLHOCTI CyO0'€KTIB IMEpeBE3CHHsS HEOE3MEUHHUX
BaHTA)XXIB Ha BHUMAJOK HACTaHHS HETATUBHUX HACIIAKIB TPH TEpeBe3eHHI
HeOe3neyHux BaHTaxI1B (1. 26);

— CTpaxyBaHHS BIJMOBIIAIBHOCTI BJIACHUKIB cO0aK (3a MEpesikoM MOopi,
Bu3HaueHux KaGinerom MiHicTpiB YKpaiHM) OO0 HIKOAH, KA MOXE OyTu
3amnojisiHa TpeTiM ocobam ( 1. 28);

— CTpaxyBaHHS BIJNOBIJAJIBHOCTI MOPCHKOIO CyJHOBIacHUKA (1. 32) ;

— CTpaxyBaHHS LMBUIBHOI BIAMOBIJAJIBHOCTI  CcyO'€eKTa rocnojaproBaHHS
3a MIKONY, SIKY MOXe OyTH 3amojisiHO TPEeTIM 0co0aM YHACHIAOK MPOBEACHHS
BHUOYXOBHUX pPOOIT (1. 42).

Hopmu, 1o cTocyroTbcsi OOOB’SI3KOBOIO  CTpaxyBaHHA  LMBUIBHOL
BIJANOBIJATIbHOCTI 3a IIKOJY, 3alOJisSHY JKEPEIOM IMiABHUIINCHOI HEOEe3IeKH,
MICTSITbCSI TAKOK Y CIIEI[1aJIbHOMY 3aKOHOJIABCTBI, 30KpeMa, 3aKOHaX YKpaiHH
«IIpo  00O0B’sI3k0BE  CTpaxyBaHHS  IMBIJIBHO-TIPABOBOI  BIJMOBIJATBLHOCTI
BJIACHUKIB Ha3eMHHX TpaHCmopTHuUX 3aco6iB» Bim 01.07.2004 Ne1961-1V
[229]; nmocTanoBoro Kabinety MinictpiB Ykpainu «IIpo 3aTBepKeHHS pO3MipiB
CTPaxOBUX  TIJIATEXKIB 3a  JIOTOBOPAMH  MIXHapOJHOTO  O00OB’SI3KOBOTO
CTpaxyBaHHsI I[MBIJIbHO-TIPABOBOI  BIJMOBIJAJILHOCTI BJACHUKIB Ha3eMHHX
TPAHCIIOPTHUX 3aC00IB» BiJl 06.01.2005| Ne 5 [220].

[HCTHTYT 000B'sI3KOBOTO CTpaxyBaHHS IIUBiTLHO -TIPAaBOBO1
BIAMOBIJATbHOCTI CY0'€KTIB, 4HWs MISUIBHICTH TMOB'SI3aHAa 3 TMOBOJDKCHHAM 3
o0'eKTaMU MiABUIEHOI HEOEe3MeKH, 3HAYHO 3MEHIIUTh (HIHAHCOBI PU3UKH Ta
BUKJIFOYMTh BHUNAJK{A HEBIAIIKOJYBaHHS 30MTKIB BIAMOBIAAIBHOK 0CO00I0

BHACIIIJIOK i1 HEIIaTOCIIPOMOKHOCTI.
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3.2. BianoBigajabHiCTh Aep:KaBH 32 IKOAY, 3aN0JIsAHY ii OpranamMu

BigmoBimro mo cr. 56 Konctutymii VYkpaiHu KOXEH Mae TMpaBoO Ha
BIJIIIKOTyBaHHS 3a PAaxXyHOK J€p>KaBU YM OPraHiB MiICIIEBOTO CaMOBPSTyBaHHS
MaTepiaibHOI Ta MOPAJIBHOI IIKO/IU, 3aBIaHOI HE3aKOHHUMU PIIICHHSIMU, JISIMU YU
O€3isIbHICTIO OPTaHiB Jep>KaBHOT Ba/iyd, OPraHiB MICIIEBOTO CAMOBPSAYBaHHS, iX
MOCAJIOBUX 1 CITY)KOOBUX OCI0 TIpH 31HCHEHHI HUMH CBOIX ITOBHOBAYKEHb.

3a3nayena Buille HopmMa OCHOBHOTO 3aKOHY YKpaiHu ofiepikajia pO3BUTOK Y
[{uBinpHOMY KOJAEKCI YKpaiHM, 3TiAHO 3 AKUM Ha JEp>KaBy MOKIAACHO 000B’SI30K
BIJIIKOYBAaTH IIKOJY, 3aloMisiHy HE3aKOHHUMHU PIIICHHSIMH, [1€I0 YU
OE3ISUIBHICTIO OopraHy jAepkaBHoi Biaau (cT. 1173), mocamoBoi abo ciryx00BO1
ocobu oprany aepxaBHOi Biaau (ct. 1174), oprany aep:kaBHOi Biaaau y cdepi
HOPMOTBOPUYOi JisTbHOCTI (cT. 1175), HE3aKOHHUMHM PIIICHHSIMU, TISIMU YU
OC3MISUIBHICTIO OpraHy [li3HaHHS, MOMEpPeaHbOro (JA0CYJ0BOTO)  CIIIJICTBA,
npokyparypu abo cyay (ct. 1176), 3aBmaHa TMOTepHiioOMy BHACIiIOK
KPUMIHAJILHOTO TipaBonopymieHHs (4. 2 ctT. 1177). Tox, nep:kaBa Hece MUBLUIHHO-
MPaBOBY BIJNOBIAAIBHICTh 3a JEIIKTHUMU 3000B'SI3aHHSIMU ii OpraHiB, iX
MOCAI0OBHX 1 CIIY)KOOBHX 0CI0 HE3aJIEKHO BiJl IXHHOI BUHHU.

Pa3om 13 TuMm, HaBeneHuil nepenik Bu3HaueHux B LK Vkpainu Bunaaxis
MOKJIaJICHHS Ha JIep>KaBy BIAMOBIAAIBHOCTI 3a MIKOMY, 3aM0IIsIHY MPUBATHIN 0c001
cy0'ekTamMu Jiep:KaBH, BUJAETHCA HEMOBHUM. Y I[bOMY IIJIaHI Ha yBary 3aciyroBYy€
Bu3HaueHnii O.M. KiimMeHko nepenik yMOB BUHMKHEHHS TaKOi BIAMOBIIAIbHOCTI
nepkaBu: 1) 3amoJisiHHS TPAHCKOPAOHHO!T HIKOJAW HABKOJIHUIIIHBOMY TPHPOIHOMY
CepeNOBUIILY; 2) 3alOoIisIHHS MIKOAU JHKEpeJIaMu MiBUIIECHOI HEOE3MeKH: a) SKIO
Taki 00’€KTH HajexaTh IO JEp>KaBHOI BJIACHOCTI; 0) BHACIIJIOK HENmepeOOpHOi
CWIH; 3) KOHCTUTYIIMHI ACNIKTH: TIPU 3A1MCHEHH] OpraHaMu JIep>KaBHOI BJIay Ta
MICLIEBOTO CaMOBPSyBaHHS J€pxKaBHUX (QYHKI1H; 4) mpH 3/11iCHEHH] BUKOHABYO-
po3nopsauux QyHKIIN JepKaBHUMHU Cy0’€KTaMu; S5) y HaA3BUYANHHUX CHUTYaIlisX

[103].
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BiamoBinao no 3akony Ykpaiam «IIpo mopsigok BIAMIKOTYBAaHHS IITKOJH,
3aMoIisTHOT TPOMAISTHUHOBI HE3aKOHHHUMHM JISIMH OpPTraHIB Ji3HAHHS, JIOCYIOBOTO
crmifacTBa, mpokyparypu i cyay» Big 01.12.94 Ne266/94-BP [232] mikona,
3amojisiHa 0co0i, BIJIIKOJOBYETHCS B MOBHOMY 0O0CSI31 HE3aJeXHO BiJl BUHU
MOCAJIOBUX 1 CITY)KOOBUX OCI0 ITUX JIep>KaBHUX OpPTraHiB.

3anoissHHS TIKOAW OpraHaMU JIEpXaBH, iX TMOCATOBUMH Ta CIy>KOOBHMU
ocobaMu  Ma€ O3HAKU  CHEIaJbHOrO  JENIKTYy, W0  XapaKTepHU3yeTbCs
OCOOJIMBOCTSIMM  3aCTOCYBaHHSI JO HBOTO 3arajlbHUX YMOB I[103aJI0TOBIpHOT
BIJIMOBIIAJILHOCTI 1 HASBHICTIO CHEIIaJbHUX YMOB, J0JAaTKOBO BCTaHOBJICHHX
3akoHoMm. Y  gitepaTypi 0 cnenuiYHAX ~YMOB BUHUKHEHHS  TakKoi
BIJIOBIJIAJIBHOCTI ~ BIJHOCSTBH:  CIY>KOOBUM  XapakTep  BIJIAJIHO-PO3MOPSAIUOI
JISJIBHOCTI 3aro/lifoBava IMIKOAM; CHelialbHUN Cy0’€KTUBHUM CKJIAJ; BIJACYTHICTD
BUHHU 3aIlO/1I0Baya IIKOJHU, a TaAKOXK OO0OB’SI30K JEpKaBU BIIIIKOAYBATHU 3aBJIaHy
IIKOJTy HE3aJIC)KHO BiJl BUHHU MOCaI0BHX 0cib [314].

Takuii 3aKOHOIABUMI MM1JIX1]] MOKHA MOSICHUTHA HACTYITHUMHU apryMEHTaMHU.
[To-nepiie, BUKOHAHHS JIEPKABHUMU OpraHaMu, iX MOCaJOBUMHU Ta CIIYKOOBUMHU
oco0aMH MOKJIAICHUX Ha HUX (PYHKIIH 31HCHIOETHCA B CUJTY MOKJIAICHUX HAa HUX
JIEP>KaBOIO BIJIMOBITHUX TTOBHOBAXEHB, TOOTO B CHJTY iX JieJeryBaHHs, Ta Bl IMEH1
JiepKaBU, TOMY JIep>KaBa BUCTYMNAa€e Cy0'€KTOM TaKMX MPaBOBIAHOCUH. Tak, MiJ 4yac
3MIMCHEHHS JII3HAHHS Ta JIOCYJIOBOTO CHIACTBA JiepkKaBa € YYaCHUKOM
KpUMiHAIbHO-TIpoLiecyadbHux BigHocuH [123, ¢. 10 — 11]. BusHauHs aep)kaBu
YYaCHUKOM JaHUX BiTHOCHUH, sk Bka3zye P. O. Xandina, o3Hauae, 1Mo aepxana
npuiiMae Ha ceOe BIANMOBIIAIBHICTD 3a Jii KOKHOI IMOCaT0BOi OCOOM UM OpraHy
[288, c. 166]. Tomy B 3000B’sA3aHHSX 13 3aBJaHHSA IIKOJU T'POMAISTHUHY
3000B’s13aHOI0 CTOPOHOIO BHUCTYIIAE JepxkaBa Oe3rnocepentubo. [lo-npyre, nepkapa
y pa3i 3amojisHHA ii Cy0'€eKTaMH IIKOJU MAa€ Y CBOEMY PO3MOPSIKEHHI OlIbIII
MOXJIMBOCTI, HIXK i OpraHu, II0J0 BiJIHOBJICHHS T'POMAJISTHUHY HOTO MPaBOBOTO
craHoBumia. [lo-Tpete, opranu nepkaBu € OIOJDKETHUMHU OpTaHi3allisiMHh, a IIe

O3HA4yae, IO Yy BCIX BHUIAIKaX TMOKIAJaHHS BIAMOBINATFHOCTI HA HUX
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BIJIIKOYBaHHS B OCTAaTOYHOMY MIiJICYMKY 3A1MCHIOETBCS 32 PaxyHOK KOIITIB
neprkaBHoro oromxery [171, . 63].

Cepen  OCHOBHMX  TEOPETHMYHHUX  MIAXOMIB  IMIOAO  OOIPYHTYBaHHS
BIJIMOBIIAJILHOCT] JIEpKaBU  BIAIIKOAYBATH IMKOMYy, 3amoJisHy ii cy0'ekTamu,
HEe3aJICKHO BiJ] BUHU CJI1J] OKPECIUTH TakKi.

Buuamrogicmv  3anodisinns  0cobi  wKOOU — piuleHHAMU, OIAMU YU
0e30IAbHICMI0  OpeaHy O0epHCABHOI 61adu, IX NOCaAOO8UMU YU  CILYHCOOBUMU
ocoboamu. Taxoi mozurii goTpumyBaBcs A.O. Co6uak. OCKUIBKH BiH PO3IJIsIAaB
BIMOBIANBHICT, 0€3 BHHM y KOHTEKCTI peallbHO ICHYI0YOi 00’ €KTHBHOT
HeOe3nekn (MMOBIPHOCTI) BMHHMKHEHHS BHMAJKOBOI IIKOAW, TO BBaXaB, IO
3aMOiSTHHS TITKOAW HEMPaBUILHUMHU CITYKOOBUMH [ISIMH, 30KpeMa IOCaJIOBHX
0ci0 opraHiB JII3HaHHS, TONEPEIHBOTO CIIACTBA, MPOKYPATYPH 1 CYly, € BUHSITKOM.
AJXKe HeMmae TIJACTaB TOBOPUTH TMPO IIJBUILIECHY WMOBIPHICTH BHHHKHEHHS
BUMAJKOBOI IIKOJIW Yepe3 MISUIbHICTh IMX OPraHiB, OCKUIBKM BOHA JI€TAJIbHO
periiaMeHTOBaHa HOpPMaMM MAaTeplajJbHOTO W MPOIeCyajJbHOTO 3aKOHOJIABCTBA,
TOMY MOKJIUBICTH 3alOJISIHHS IIKOAM TpH 11 3/1MCHEHHI 3BElIeHa 10 MIHIMyMY
[314].

Cxoxoi no3uttii notpumyetbess O.M. KimuMeHko, sika poOUTh BUCHOBOK IPO
a0COTIOTHY HEJIOMMYCTUMICTh BUMHEHHS Tep)KaBHUMU cy0’exTaMu
MIPABOMOPYIICHHS K MPOTUIPABHOTO Ta BUHHOTO 3aIOAISHHS IIKOJIW MPUBATHIN
0c001, OCKIJIbKH JIepKaBa BUCTYIA€ rapaHToOM npaBonopsaaxy [103]

Ipuiinamms 0epocasoio pu3ukie 3a NOPYUEHHS KOHCMUMYYIUHUX Npag
epomaosan npu  30ilcCHeHHI YHKYill 13 3abe3neyenHs Npagonopsoky ma
npasooxoporHoi disinenocmi. Ha nieit acnekt 3Beptana yBary 1.C. HixkuHcbka, sika
3a3Havaja, o B3SBIIM Ha ce0e BiAMOBIIAIBHICT 32 OE3BUHHI JIii CITY>KOOBUX 0OC10
JI3HAHHS 1 IOCYIOBOTO CIIIJICTBA, IEp’KaBa THM CAMUM YCBIJOMITIOE CBOIO BUHY 32
NOPYIIEHHS KOHCTUTYLIMHUX MpaB rpoMaasH. Piu y TiMm, 110 JiSJIBHICTS,
MOB’sI3aHa 3 JII3HAHHSAM Ta JIOCYJIOBUM CJIIJICTBOM JIESKOIO MIPOIO MPUPIBHIOETHCS
JI0 MISUTBHOCTI MifBUIEHOi HeOe3mekw. | Tam, 1 TaM € MEeBHUM PU3UK 3aBIaTH

IIKOJy TIpU 3A1MCHEHHI Takol JIsJIbHOCTI O€3BMHHUM Oco0aM, ajie 4yepe3 Te, 110
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cama 1o co0i Taka JisSIbHICTh € KOPUCHOIO 1 HEOOX1THOIO /IS CYCIIIBCTBA, BT HEl
HE MO’KHA BIIMOBUTHCH. 3/IIMCHIOIOUN MPABOOXOPOHHY AISUIBHICTH, epkaBa Oepe
Ha ce0e 1 BIJNOBIIaIbHICTh 32 pU3HK HACTAHHS HETaTHBHUX HachiakiB [171, ¢. 63 —
64].

JloTpumyeMocst To3uIlii, 110 00 €KTUBHO-NPABOBI yMOBU HaIlJICHHS
JIep’KaBU JIETMIKTHOIO BIATOBINATBHICTIO 3a IIKOAY, 3amojisHy ii cyO'ekramu
MpUBaTHIN 0cO001, MOB'A3aHI 3 MMOKJIAJACHHSAM Ha Jep)KaBy 3aKOHOM OO0OB’SI3KY
NPUIHATU B 3aralbHOKOPUCHUX CYCHUIBHUX IHTEpecax PU3HKY 3a JISUIbHICTH il
OpraHiB, iX MOCAJA0BUX 1 CIIy>KO0BHX 0Ci0 IMIOAO:

1. Bononinas  (yTpumaHHS, KOPUCTYBaHHS, €KCIUTyaTalil0 TOIIO)
00’eKTamu, 110 € JKepeTaMu T1IBUIIIEHOI HEOE3IEKH.

2. Bukonanns ¢yHkiii (000B’s3KIB), 110 MOB’s3aHl 13 MiJABUIICHUM
CTyIeHeM HeOe3MeYHOCTI a00 yMOBaMU KpalHbOi OTpeOu (HEOOX1THOCT1).

3. BukoHanHs Aep>kaBHO-BIAAHOI MISUTBHOCTI, IO Ma€ MiJABUIICHUN
CTYIIHb 3aTAJIbHOCYCIIHHOI BIAMOBIIAIEHOCTI.

AOGCOIIOTHUI XapakTep BIAMOBIIAIBHOCTI JEPKaBH 3a IIKOY, 3aMOMISHY ii
opraHamu 0co0l, OCKIJIbKM CaM€ BOHA € T'apaHTOM 3a0€3ME€YEHHs MpaB JIIOJHHU
BiamoBigHO 10 cT. 3 Koncturymii Ykpainu. Tak, Ha aymxy A. M. benskoBoi
Cy0’€KTOM BIJIMOBIJIAJILHOCTI € JIEp’aBa, & HE KOHKPETHUI CyJI0BO-CIIIIYMIA OpraH,
KOTpUH 3amoaisiB mkoay. Jlep’kaBa BIJIIKOJOBYE IIKOAY HE3aJIGKHO BiJ BUHU
3a3Ha4eHUX opraiB. Piu y TiM, 10 HE3aKOHHE MPUTATHEHHS 10 KPHUMIHAIBHOI
BIIMOBIAABHOCTI a00 3acy/KeHHST OCOOM MOKE€ MaTh MiIClle He TUIbKU B
pe3yabTaTi MOPYIICHHS CIYXKOOBHUX OOOB’S3KIB MOCAJIOBUMU OCOOAMH CIIIIUO-
MPOKYPOPCHKUX a00 CYJOBMX OpraHiB, a W 3 I1HIIUX NPUYMH, HAIPUKIAI, B
pe3yabTaTi HEempaBAWBUX CBIUeHb. BucTynmarouu BiANOBiAa4eM Yy TaKHX
BUIIAJIKaX, JiepKaBa CTBOPIOE HAMIMHI TapaHTIl BiAIIKOJYBAaHHS 3aBIAHOI IITKOIU
[30, c. 55].

[TpaBmIBHICTD TaKOTO X0y MiTBEPIKYETHCS MMO3ULIISIMH
Koncturynitnoro Cyny Ykpainu, sixkuit y Pimenni Big 03.01.2001 Ne 12-pri/2001

[249] Bu3Hae Takumu, mo He BianoBigaroTh Kouctutymii VYkpainu (€
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HEKOHCTUTYIIIHHUMH), TOdoxkeHHs cT. 32 3akony Ykpainu «lIpo [depxaBuuit
oromker Ykpainu Ha 2000 pix» Ta cT. 25 3akony Ykpainu «IIpo [epkaBHuit
oromker VYkpainm Ha 2001 pik», 3rigHO 3 AKUMH 32 paxyHOK KOIITIB Ha
yTpUMaHHS CyniB, ['eHepanbHOI TpOKypaTypu YKpaiHwu, Cnyx6mu Oe3nexu
VYkpainu,  MinHicTepcTBa  BHYTPIIIHIX  CIpaB  YKpaiHU  3A1HMCHIOETHCA
BIJIIIKOTyBaHHS IIKOJM, 3aBaHOI TpOMaJsHaM HE3aKOHHUMHU [iSIMU OpTaHiB
JII3HAHHS, TOMEPEIHBOTO (JIOCYJAOBOr0) CIIJICTBA, MPOKYypaTypu 1 Cyay, 3 THX
MIpKyBaHb, 1110 KoHCTUTYIis YKpaiHU rapantye rpoMajisiHaM y TaKMX BUIAIKax
IPaBO Ha BIILIKOAYBAaHHS IIKOIM 32 PaXyHOK JEp’KaBH, a HE 32 PaxXyHOK KOIITIB
Ha YyTPUMaHHS IUX opraHiB (CT. 56, 62).

K. Bb. fpoiienko nokiajeHHs Ha Jep>KaBy BIAMOBIIAIIBHOCTI MOSCHIOE TUM,
mo: 1) gepxaBa Mae OUIBLI IIMPOKI MOKJIMBOCTI, HUK Oyab-sIKUWA 1HIIMH Opra,
JUIs. TIOHOBJICHHS TOTEPIJIOr0 B HOro MONEPEIHE IMOJIOKEHHS, OCOOIUBO Yy
BUMAJKaX, KOJM TaKe IIOHOBIEHHS BHXOJWUTh 32 MEXI BHIUIAT TPOIIOBOTO
BIJIIKOyBaHHS (ITOHOBJICHHS JKUTJIOBUX, TPYAOBHX, MEHCIMHUX Ta IHIIUX IPaB);
2) y pe3yJbTaTi TICHOTO MEepeIuTiTaHHs TIsSTIbHOCTI PI3HUX OPTaHiB JIep>KaBU OyBae
B)XKKO BU3HAYMTH KOHKPETHHI BUHHUI OpraH y cucTeMmi mi€i misutbHOCTI [315, C.
138].

Tomy 3a mopyieHHs aOCOJIOTHUX MpaB TPOMAJSH y pe3yJbTaTl TaKoi
Jep>KaBHOI  MisuibHOCTI, 3a3Hayae [.b.  SIHOBuUIlbKa, IMBLILHO-TIPABOBY
BIJIMOBIJIAJIGHICTh TIEPE]l TPOMAJTHUHOM TMOBHHHI HECTH HE TMOCaJ0BI ocobu, a
JiepKaBa, KOTpa 3000B’si3aHA YCYHYTH «HEIOJIIKW», MOMYIIEH] y LIk IIsUIbHOCTI,
ki 0 He Oynu npuuuam [313, . 57].

CnymHoto € aymka O.M. KnmmeHnko mpo Te, 110 3a HaJIJIEHHS JCp>KaBU
JENIKTHOIO TMPAaBOCYO’ €KTHICTIO Ma€ MiClle NPUIYLIEHHS, M0 (YyHKIIOHYBaHHS
JIEP’KaBHOTO MEXaHI3My 3a MEBHUX YMOB MOXe OyTH MOB’SI3aHO 13 MOXKJIUBICTIO
MOpYIIEHHSI Cy0'€KTMBHHUX MpaB OCOOH, IO 32 PEabHUX YMOB CIIPUHAMAETHCS SIK
MOJKJIMBICTh B CHJTy ICHYBaHHs camoro ¢akTy (ipso facto) [104, ¢.171].

JlepxaBa uepe3 CUCTEMY CBOiX OprasiB 3abe3leuye BCTaHOBJICHHS IEBHOTO

MpaBoOMOPAAKY HIISIXOM HprIHSITTSI 3aKOHiB, X AOTpUMAHHA Ta BHKOHAHHA.
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Opranu nep:>kaB B ii IHCTUTYL1HHIM CUCTEMI € HOCISIMU JI€P>KaBHUX TOBHOBAYKEHD,
peanizallisg KX CIpsSIMOBaHA Ha BUKOHAHHS JIepKaBHMUX 3aBAaHb 1 (PYHKIIIH, 110
JiI0Th B 1HTEpPECaX YChOTO CYCIJIbCTBA. 3a HAJC)KHE BUKOHAHHS ITOCAIOBISIMH
CBOiX OOOB’SI3KiB, 3a OXOpOHY IIpaB 1 3aKOHHUX IHTEpECiB ocoOu jaep:kaBa
BIJINOBIJIa€ Tepe]] CBOiMH TpoMansiHaMu. [lokmananHs 0OOB’SI3Ky Ha JepiKaBy
3yMOBJICHO 1 TPUHIMIOBUMH MIPKYBaHHSIMHU  JEpKABHO-TIPABOBOI MOJITHUKU:
1HTEpecaMy BIAMPABICHHS MPaBOCY/Js, MOHOBJICHHS MOBaru 10 JEp>KaBH Ta il
OpraHiB, TapaHTyBaHHSM 3aXHUCTy TMpaB 1 BIJHOBIEHHS MPABOBOrO CTATYCYy
noreprinoro. Tomy aepxaBa B IbOMY BUIAAKY BIIIIKOJOBY€E IIKOTY HE 32 «IyXKI1
Jii», a 3a BJIaCHI IPaBOB1 aKTH, OCKIJIBKM HE 3a0e3leunia HAJICKHY IsUTBbHICTD
cBOix opraniB [313,

c. 57 —58].

VY npoMmy KOHTEKCTI ciij miarpumatd ayMky O.M. KiuMenko mpo Te, 1o
JETIKTHY BIJMOBIIAJIBHICTD J€PKaBU IIOJ0 BIJIIKOIYBAHHS LIKOJU, 3aMOAISHY ii
opraHamu, CJIiJl pO3TJIsiIaTy He SIK 3aX1J1 JeP>KaBHOTO MPUMYCY, a K aKTHUBI3allio 1
mpaBo3axuCcHOi (YHKINI, CHPSAMOBAHOI HA TPABOBIIHOBIEHHS, KOMIICHCAIIIIO
(BimmkomyBanHs) Tomro [103].

Tomy BBakaeMmo, IO JiepKaBa € BIANOBIJAILHOIO 3a 3aIOISHHS IITKOIN
0co01 SIK y pa3i MpaB03aCTOCOBHOI AISILHOCTI 1i Cy0'€KTIB y MEXKaX 3MIMCHEHHS iX
MOBHOBaXEHb (TOOTO 0€3 HAasABHOCTI BMHM TAaKHUX OPraHiB); HE3aKOHHHMX MIiH 1l
opratiB (BiAnoBigHO A0 cT. 4 3akoHy Ykpainu «lIpo mopsimok BiAIIKOIyBaHHS
IIKOJM, 3aBJaHOi TPOMAJSHUHOBI HE3aKOHHUMHU [isIMA OpraHiB Ji3HAaHHS,
MOTEPETHBOTO  CIIACTBA, MPOKypaTypu 1 CyIy» BIAIIKOJYBAHHSA IIKOIU
MPOBAIUTHCS 32 PAXYHOK KOIITIB JEPHKABHOTO OIODKETY), TaK 1 Yy BHIIaJKax
BIJICYTHOCTI MPABOBUX MEXaH13MiB BIIIKOAYBAHHS ILIKOJIH.

Cnipn 3BepHyTH yBary, mo 4. 3 ct. 152 Koncruryiii Ykpainu nependadeHo,
0 MaTepiajibHa 4M MOpajibHA IIKOJa, 3aBAaHa (i3MyHUM aldo0 IOPUIUUYHUM
ocobamM akTaMu 1 MiSIMH, [0 BHW3HAHI HEKOHCTUTYIINHUMH, BIAIIKOJIOBYETHCS
JIEP’)KaBOI0 Yy BCTAaHOBJICHOMY 3aKOHOM MOpSAKy. HaTromicTh 3aKOHOM Takuid

MOPSA0OK HE BU3HAYEHO. Y I[bOMY 3B'SI3KY Ha MIATPUMKY 3aciayroBye nosuilis [.B.
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Tkava, sSIKMW HaroJourye, MO0 BIACYTHICTh 3aKOHY, KMl OM BU3Ha4yaB MOPSIOK
BiJIIIIKOTyBaHHS IITKO/AM, 3aBJaHOI HEKOHCTUTYIIMHHMMH aKTaMHu, HE MOXKe OyTH
MiJCTABOIO ISl 3BUIBHEHHS Jep)KaBH YKpaiHa BiJg OOOB'SI3KY BiAIIKOTyBaTH
IIKOAY, TaK CaMO K HE MOXe OyTH TaKOIO MiACTaBOI0 HETPUUHSTTS P KaBOIO
HOPSAIKY BiAIIKOAYBaHHS KO, 3aBIaHOI 310unHOM [276, C. 3,4].

3 orysiAy Ha 1€ BBAKAEMO CIYITHUM 3allPOIIOHYBATH BPETYITIOBATH 3aKOHOM
TOPSZIOK BiIIIKOTyBaHHS 0CO01 IITKO/IH, 3aBaHOT HEKOHCTUTYIIHHUMHU aKTaMH, Ta

MOPSAO0K BIJIIIKOTYBaHHS 0COO1 IIKOJIH, 3aBJIaHO1T 3JI0YHHOM.

3.3. BianmoBigaabHicTh 3a 1IKOAY, 3aNMOJisIHY BHACTIAOK HeIO0JIiKiB

TOBapiB, poodiT (1mocuayr)

BianoBinaneHICTh 3a MIKOMY, 3aBJaHy BHACHIIOK A€PEKTYy B MPOAYKIIT Ta
HEJIONIKIB  poOIT  (mociyr), € OCOOJMBUM  BHUJOM  IHMBLILHO-TPABOBOI
BIJIMOBI1JAJIFHOCTI O0€3 BUHH, 1110 BUILIMBAE 3 BIAMNOBIIHHUX CIICIIaJbHUX JCIIKTIB.

3akoHO/aBUy 0a3y WIOM0 JIaHOTO BHUJY BIANOBIIAIBHOCTI CTAHOBIATH
MIOJIOKCHHS, 30KpeMa:

— 4. 4 cr. 42 KoHcrutymii YKpaiHM B YacCTHHI 3aKpilUICHHS TapaHTii
3aXMCTY JIEPKaBOIO MPaB CIOKUBAYIB,;

— IluBineHOTrO KOmekcy Ykpainu ( cr. 1209 — 1211 § 3 «BiamkoayBaHHS
IIKOJM, 3aBAaHOI BHACIIIOK HEIOJIKIB ToBapiB, poOit (mocayr)» 1. 82
«BiamKkoayBaHHS KON );

— 3akony Ykpaiau «IIpo 3axuct npaB criokuBadiBy [222] (m. 5 4. 1 cT. 4 Ta
cT. 16 «BinmoBimanpHICTh 3a MIKOAY, 3aBJaHy BHACTIOK HEIOMIKIB MPOMYKIIIT
(medekTy B IpOAYKIIIi)»);

— 3akony Ykpainu «IIpo BiAMOBIZANBHICTH 32 MIKOY, 3aBJaHy BHACIIIOK
nedexTy B mpoaykiii» Big 19.05.2011 Ne3390-VI [202];

— 3akony Ykpainu «IIpo mixkHaposHe npuBaTHe mpaBo» Big 23.06.2005 Neo
2709-1V [225] (ct. 50 «IIpaBo, 1m0 3aCTOCOBYETHCS O BiIIIKOIYBAHHS IIKOJIH,

3aBJIaHO1 BHACJIIIOK HEIOJIKIB TOBAPIB, pOOIT (TTOCITYT)»).


http://zakon.rada.gov.ua/go/3390-17
http://zakon.rada.gov.ua/go/3390-17
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Cnig 3a3HauMTH, M0 PO3BUTOK B YKpaiHI MEXaHi3MIB 3aKOHO/AaBUOTO
peryJIfoBaHHS BIJMOBIAAIBHOCTI 3a IIKOAY, 3amloJisiHy BHACHIOK HEIOJIIKIB
TOBapiB, POOIT (IOCIYT), 3yMOBJICHMI TIpoliecaMy 1HTerpaiii YKpaiHu y CBITOBHIA
CeKOHOMIYHHUI TPOCTIp, CTBOPEHHS 30HM BUIBHOI TOPTiBIl MDK YKpaiHOIO Ta
€pponeiicekum CorozoM. lle mepenbavae 3anmpoBajKEHHS €AUHUX MPaBUI, IO
3a0e3MevyyloTh BUIBHUN pyX TOBapiB, sKi, KpIM IHIIOTO, BKIIOYAIOTh TaKOX
MpaBWjia TIPO BIAMOBIJAJIBHICTH 3a IIIKOAY, 3aBJaHy BHACHIIOK Je(peKkTy B
MPOYKIIIi.

OCHOBHUM JOKYMEHTOM, III0 BHU3HAYA€ MUISIXHM aJarTailii HaiOHaJIbHOTO
3aKOHOJIaBCTBa YKpaiHU /10 3akoHojaBcTBa €C € mignmucaHa Ta paTudikoBaHa
HaIllOI0 JIEp’KaBOK Yroja Mpo acouiamio YKpaiHu, 3 OJHIET CTOPOHHU, Ta
€Bponeiicbkum Coro30M, €BpOINEHCHKUM CIIBTOBAPUCTBOM 3 aTOMHOI €HEprii 1
iXHIMH JepKaBaMU-4IeHaMHu, 3 iHIoi ctoponu Bix 27.06.2014 [280], sxoro y mox.
III o Po3n. IV «Toprieist Ta nuTaHHA, MOBSI3aHI 3 TOPTIBJICIO» MEpeadAUYCHO
aJanTaililo 3akoHOJABCTBAa YKpaiHu J0 mnpaBa €C 1040 BiAMNOBIAAIBHOCTI 3a
neheKTHy MPOIYKIIIIO.

Ile 3aBganHa Oyno Bu3HaueHO Takox Ilmanom i «Ykpaina —
€sponeiicbkuit Coro3» Big 12.02.2005 [184]. Kepieaum akToM 3akoHOaBcTBa €C
y mit chepi € JupexkruBa Pamm 85/374/€EC Bim 25.07.85 mnpo HaOmmwKeHHS
3aKOHIB, MIJI3aKOHHUX aKTIB Ta aJMIHICTPATUBHUX IOJOXKEHB JepkaB-uiieHiB €C
010 BiAMOBIZAIBHOCTI 3a JedexkTHy mnpoxaykiiro (mami — JlupekTtuBa
85/374/€EC). €BponencbKi OpPIEHTUPU IIOJ0 PO3BUTKY TaKUX MEXaHI3MIB
ollepKaJIi  BTUIGHHA TaKOX Yy PsAOl 1HIIMX JIOKYMEHTIB: 3eJieHId KHH31
€porneiicrkoi Komicii «BiamnoBinanbHICTh 3a AedekTHY npoaykiito» (bproccens,
28.07.99 COM(1999) 396 final), a Takox y Tpbox 3BiTax €Bpomeiicbkoi Komicii
PO 3aCTOCYBaHHS 3rajjaHoi Buile [upexkTtruBu B nepxkaBax — wieHax €C, BUIaHUX
y M. Bproccens: 13.12.95 COM(95) 617 final; 31.01.2001 COM(2000) 893 final;
14.09.2006 COM(2006) 496 final.

OCHOBHMMH  3aBJaHHSIMH  ajalTaiii 3aKOHOJABCTBAa  YKpaiHM 10

3akoHoAaBcTBa €C mpo BIAMOBIIAIBHICTE 3a Je(DEKTHY MNPOAYKIIID €
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3amMpoBaKEHHSI BXKE HaIMpallbOBaHUX y JepkaBax — wieHax €C MexaHi3MiB
MPaBOBOTO PETYIIOBaHHS y I cdepi, a TakoX CUCTEMHE BJIOCKOHAJICHHS
3aKOHO/IaBUMX 1HCTPYMEHTIB LUISIXOM YCYHEHHS HEJOJIKIB Ta y3TOHKEHHS HOPM
aKTIB 3aKOHOJABCTBA, SKI PETyJIOIOTh UWBUIbHI BIAHOCHHHU, 1 TOB’A3aHl 3
BIJINIKOTYBAHHSM IIIKOJH, 3aBJIaHOI BHACIIOK HEJIOIIKIB TOBapiB, pOOIT 1 MOCIYT
(mkor, 3aBIaHol AePEKTHOO MPOMYKITIETO).

HaBenene cBimuuTh Tpo T, MO 1HCTUTYT IUBUILHO-TIPABOBOI
BIIOBIJAJILHOCTI 3a IIKOJY, 3aIOJisiHy BHACIIJOK HEIOJIKIB TOBapiB, poOIT
(mociyr) € TOpPIBHSHO HOBUM Y CHCTEMI [ENIKTHHX 3000B's3aHb 0€3 BUHH
(cnmenianbHUX JediKTiB). TOX, CIYIIHMM BBa)XXaeEMO y paMKax JaHoi poOOTH
3BEPHYTH yBary Ha TEBHI HEIOJIKH IPABOBOTO PETYIIOBAHHS TOCTITKYyBaHUX
NUTaHb, UI0 ICHYIOTh y IIUBIILHOMY 3aKOHO/IaBCTBI.

Bigmoeimno g0 4. 1 ct. 1209 LK VYkpainu 000B’SI30K BIAIMIKOAYyBaTH
MOTEPIIJIOMY MIKOJY, 3aM0/IiIHy BHACIIJAOK HEIOJIKIB TOBapiB, poOIT (IOCIyT)
MOKJIAJIAEThCA HA BUTOTOBIIOBaya TOBApy, IO € HEPYXOMUM MaHHOM,
BUKOHAaBI poOIT (mOciyr), siki 3000B's3aHi BIAMIKOAYBAaTU IIKOJY, 3aBIaHy
¢13u4HIi a00 IOpUIUYHIA 0C001 BHACIIIOK KOHCTPYKTHBHHUX, TEXHOJIOT1YHUX,
pelenTypHUX Ta IHIIMX HEIOJIKIB TOBapy, poOiT (Mociayr), a TaKoX
HEOCTOBIpHOI abo0 HeaocTaTHboi 1H(GopMamii npo Hux. Ilpu ubomy
BIIMIKOAYBAHHS IIKOJAW HE 3aJ€KUTh BiJ BUHM BUTOTOBJIIOBAaYa TOBApy, IO €
HEPYXOMUM MailHOM, BHUKOHAaBIs poOIT (MOCIAyr), a TakKoX BIJ TOTro, YH
nepeOyBaB MOTEPIiINN 3 HUMU y JOTOBIPHUX BIIHOCHMHAX. 3a 4. 2 ¢T. 1209 11
0co0HM 3BUIBHSAIOTHCSA BIJI BIIIIKOJYBaHHS INKOAH, SKIIO BOHH JOBEIYTh, IO
IIKOJla BUHMKJIA BHACHIIOK HENepeOOpHOi cuiii ad0 MOPYIICHHS MOTEPHiIUM
MpaBuUJl KOPUCTYBaHHS a00 30epiraHHs ToBapy, pe3yiabTaTy poOiT (mociyr).

Cr. 1210 IIK Ykpainu Bu3Ha4ueHO 0cCi0, siKi 3000B's13aH1 BIAIIKOOBYBAaTH
IIKOJY, 3aBJaHy BHACJIJOK HEIOJIKIB TOBapiB, poOiT (mocnyr). Tak, mkona,
3aB/laHa BHACIIJOK HEAOJIKIB TOBapy, IO € HEPYXOMHUM MaWHOM, MiAJsrae
BIJINIKOTYBAaHHIO BHUTOTOBJIIOBaueM ToBapy (4. 1), mkoma, 3aBiaHa BHACIIIOK

HEJIOJTIKIB pOOIT (TTOCITYT), MiAJIsSIrae BIAIIKOAYBAaHHIO 1X BUKOHABIEM (4. 2).
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Orxe, wonmemniis [IK VYkpaiaum, mo € 0a30BUM aKTOM IUBUIBHOTO
3aKOHOJABCTBAa, CTOCOBHO BIAMOBIJAIBLHOCTI 3a IIKOJY, 3alOJIsIHY BHACIIJIOK
HEJI0JIIKIB TOBapiB, poOIT (TMOCIyr), TIPYHTYETbCA Ha BIAMOBIIAIBHOCTI
HE3aJI)KHO BiJl BUHU BUTOTOBJIIOBaYa TOBAPY Ta BUKOHABIIS pOOIT (TIOCTYT).

Boanodac muTaHHA JaHOTO BUAY BIAMOBIJATBHOCTI PETYIIOIOTHCS TAKOX
CHeIliaJbHUMU 3aKOHOJABYMMH aKTaMH, SKAMUA € 3akoHH Ykpaiaum «IIpo
BIIMOBIJANBHICTD 3a IIKOAY, 3aBJIaHy BHACIIIOK aedekTy B mpoaykii» ta «IIpo
3aXHUCT MpaB croxxuBauiy [202; 222].

3akon Yxkpainu «[Ipo BiAmOBIAAaNBHICTH 3@ IMIKOMY, 3aBJaHy BHACIIOK
neexTy B MOPOAYKIID» € CHeHIaIbHUM, IO PEerylIl€ BIIHOCHMHHU IIOJIO0
BIJIMOBIJIAJIBHOCTI 32 IIKOAY, 3aBAaHy MOTEpPHIJIOMY BHACIIJIOK Je(eKTy B
IPOAYKIIi, fKa BBeAeHa B 00ir B YkpaiHi (cT. 2). lum 3aKoHOM perymrorThes
MATAHHSA SIK IMBUIBHO-TIPABOBO1 BIAIMOBIIAJIBHOCTI 3amojiloBava IMKOJW, TakK 1
3aCTOCYBaHHS IO HHOI'O aIMIHICTPATUBHOI BIJIIIOBIIAJIbHOCTI.

Cr. 7 nporo 3akoHy BU3HAUYEHO KOJIO OCi0, SIK1 BIJIMIOBIIAIOTH 3a MIKOAY. Tak,
ciiayroun npunucaM LK Ykpainu B ii 4. 1 BcTaHOBIEHO 3arajibHe MPaBUIIO, 10 3a
IIKOAY, 3aBJaHy BHACIIJIOK JAePEKTy B MPOJYKLIi, BIAMOBIIAE ii BHPOOHHK.
Bognouac 4. 2 mepembadeno, mo Oynb-ska oco0a, ska BBe3JIa HA MHUTHY
TEpUTOPIt0 YKpaiHM MTPONYKII0 3 METO ii MpOoJaxy, TMepelaHHss B HalM
(openay), mi3uHr ab0 PO3MOBCIOKEHHS B OyAb-sAKik 1HINK ¢dopmi B X0l
MPOBA/PKEHHS TOCMOJAPCHKOI  JISUIBHOCTI, BIJIMOBITHO 10 IIbOTO 3aKOHY Hece
BIIMOBIJANBHICT K BUPOOHUK. Y pa3l kK KOJIU BUPOOHUK MPOAYKIIT HE MOXKE
OyTH BCTAHOBJICHUH, KOKHUM ii TOCTa4YadbHUK (ITPOJIaBeIlb) BIIMOBIIHO JI0 IIHOTO
3aKkoHYy Hece BIJMOBIIAIBHICT SK BHUPOOHUK, SKIIO BiH mpoTsarom 30 OHIB HE
MOBIJOMUTH MOTEPHIJIOMY HaiMEHYBaHHSI Ta MICLIE3HAXOJKEHHSI BUPOOHHKA abo
ocobu,  sfKa TMOCTaBWiIa HoMy w0 mpoxaykuito. Jlis 3a3HaueHoi HOpPMH
MOIIUPIOETHCS TaKOXK Ha TMPOAYKINIO, BBE3€HY HAa MHUTHY TEPUTOPII0 YKpaiHw,
SKIIO Ha Hi HE BKa3aH1 HAMEHYBaHHS Ta MICIIE3HAXOKEHHsI 0COOH, 3a3HAUYCHOT
B 4. 2 1i€i cTaTTi, HaBiTh AKIIO HAa LIA NPOAYKIII BKa3aHO HallMeHyBaHHS ii

BUpOOHUKA (4. 3).
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3 HaBeZieHOro BOadaeThcs, 1m0 3akoH Ykpainu «[Ipo BiamoBimanbHICTH 3a
HIKOAY, 3aBAaHy BHACIIAOK Je(eKTy B MPOIAYKIID» IPYHTYETbCS Ha KOHIICHIT
ORI MIKUPOKOTO Kojda 3000B's13anux oci0, Hixk LK Ykpainu. BpaxoByroun x Te,
mo [IK Vkpaiau € 6a30BUM aKTOM ITUBUILHOTO 3aKOHOJABCTBA, BBAXKAEMO, IO B
YaCTHHI BHU3HA4YEHHS KoJjla CyO'€KTIB BIAMOBIAAIBHOCTI 3a IIKOIY, 3aIoisHY
BHACIIZIOK HEIIONIKIB TOBapiB, poOIT (MOCIyr), BiH mOTpedye  BiAMOBITHOTO
JIOTIOBHEHHS. 3 I[I€I0 METOIO MPOMOHyeMo 1omoBHUTH 4. 1 c¢1. 1210 LUK Vkpainu
HOBUM TIOJIOKEHHSIM TaKOro 3MICTy: «BiAMoBigaibHICTh BUTOTOBIIOBaYa TOBAapy
3a IKOMy, 3aBJaHy BHACIIJIOK WOTO HEIOJIKIB, IMOKIATAETHCS HA KOXKHOTO
nocTavajibHUKa (MPOMAABIs) Yy pa3l, KOJIM BUTOTOBIIOBaY a00 MOCTaYaIbHUK
(mpojaBerp), IKUM Takuid ToBap OyJ0 BBEACHO B OOIr HAa TepUTOpli YKpaiHH, HE
BCTAHOBJICHO.

akpimienus B K VYkpainm koHmeniii, 3a sKOI0 BiAMNOBIAAIBHICTh 3a
IIKOMY, 3al0ISIHY BHACIIJOK HEIOJIIKIB TOBAPiB, pOOIT (MOCIYT), MOKIATAETHCA
HE TUIbKM Ha BUTOTOBJIIOBaYa TaKOro TOBapy, a M Ha MPOJIaBIis, BIAMOBIIaTUME
3arayibHIA  MeTl 1oJ0 3a0e3leUeHHs 1HTEpeciB MOTepIuioi ocolu, Ha
BaYXJIMBICTh YOTO 3BEPTAIOTh yBary HaykosIi [176, C. 55].

[Ipo Te, 1m0 BIAMOBINANBHICTD 3a MIKOAY, 3aMOITHY BHACIIIOK HEIOJIKIB
TOBapiB, poOIT (MOCIYr), € BUAOM LUBUIBHO-MPABOBOI BIAMOBIAAIBHOCTI 0€3
BUHU, CBIIYaTh MOJIOXKEHHsS CcT. 6 3akoHy Ykpainu «[Ipo BiamoBigandbHICTh 3a
IIKOJY, 3aBJaHy BHACHIIOK naedeKTy B MPOIAYKIIi», SKOI BpPEryIbOBAaHO
MUTAHHS JOBEJACHHS 3aBJaHHS MIKOJAW. 3TiAHO 3 ii 4. | moTepniiuii mMOBUHEH
JIOBECTH: 1) HasIBHICTh MIKOAM; 2) HAsIBHICTh Ne(PEKTy B MPOAYKIIii; 3) HAsIBHICTh
MPUYUHHO-HACTIIKOBOTO 3B'SI3KY MiX Je(EeKTOM B MPOIYKIlIi Ta MKOJOIO.

Boanowac ct. 9 mporo 3akoHy mnependadyeHo, 10 BUPOOHUK HE HeEce
BIIMOBINAJIBHOCTI Ta 3BUIBHSAETHCS  BiJ BIAIIKOAYBAaHHS IIKOIU, SKIIO
JOBeie HAsBHICTh OyAb-SKOI 3 TAKUX OOCTAaBHUH:

1) BiH HE BBOJAMB MPOAYKIIiIO B OOIT;
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2) nedext, BHACHIIOK SKOTO 3aBIAaHO IIKOMY, BUHHUK MICIIS BBEJCHHS
BUPOOHUKOM MpPOAYKIi B 00Ir, KpIM BHIIQJKIB, KOJM BUHHKHEHHS TaKOTO
nedexty O0yio 3yMOBIICHO KOHCTPYKITIE€IO YU CKJIQJ0M IMPOMYKITii;

3) mponykilis Oyyia BUTOTOBJICHA YU PO3MOBCIOKEHA BUPOOHHMKOM HE B
X011 TPOBAKEHHSI HUM T'OCIOJAPCHKO1 MISUIbHOCTI;

4) nedekT B MPOAYKIili BHHUK BHACIIJOK JOJCP)KAHHS BHUPOOHUKOM
BUMOT  3aKOHOJIaBCTBAa YW BUKOHAHHS OOOB'SI3KOBUX JJII HBOTO MPHUIIKCIB
OpraHiB JIep>KaBHOT BIIAJIH.

BHecenHs HaNe)XHUX KOPEKTHB BIATOBITHO /10 YMHHOTO 3aKOHOJIaBCTBA
noTpedye Takox nocraHosa [lnenymy BepxoBHoro Cyny Ykpainu Bix 12.04.96
No 5 «IIpo mpakTUKy pO3rJIsiy [MUBIIBHUX COpPaB 3a MO30BaMU MPO 3aXUCT MpaB
CIIOKUBAYIBY.

3HAYHO CKJIAJHINIOK € CHUTyalls W00 TMOpYyIIeHbh CaMHX YMOB
CIIOKMBUMX JOroBOpiB. /[l mnpuknagy coepulry MOpoOaHAII3yeMO JIOTOBIP
po3apioHoi kymiBm mnpoxaxy. Tak, y cr. 708 IHK Vkpainu BH3HAYaIOTHCS
KOHKPETHI BUMOTH, SIKI MOXK€ MpeJ IBUTHU MOKYIelb (CMOXKUBaY) MPOJIABII0 Y
3B’S13KY 3 HENOJIKaMH IpUA0aHOro TOBapy. Aje B LI CTAaTTI HE WAEThCA MPO
YMOBH BIJIMOBIJATLHOCTI MPOJIABIS, Y TOMY YHCI1 ¥ YMOBH IIOJI0 BUHH B HOTO
aisix. Y 4. 1 MICTUTBCS JIUILE OJTHE 3aCTEPEKEHHS, 3T1IHO 3 SAKUM MPOJaBellb
HECe BIAMOBINANBHICTD JIMIIE 010 HE 3aCTEPEKEHUX HUM HENIOJIKIB TOBapy. B
cT. 679 LIK Vkpainu € 4. 2, 3a 4K010 TIPOJIaBellb BIAMOBIIAE 32 HEJIONIKH TOBApY,
MPOJIAHOTO 3 TAPAHTIEID MOTO SKOCTI, SKIIO BIH HE JOBEJE, 1[0 BOHU BUHMKIIHU
micast WOro mepefaHHs TMOKYIIEBl BHACTIOK MOPYIIEHHS TOKYIIEM MpaBHiI
KOPUCTYBaHHS 4u 30epiraHHsi TOBapy, il TPeTiX 0ci0, BUMaAKy abo HenepeOopHOl
cuin. OJTHaK € CYMHIBH Y MOXJIMBOCTI PO3MOBCIO/I)KEHHS 111€1 HOPMU 3arajibHOI i
Ha CMOXHUBY1 BITHOCHHH, K1 PEryIIOIOTHCS CHEIiaIbHUM 3aKOHOAABCTBOM.

BpaxoByroun Te, 110 CIIO’KUBYE 3aKOHOJIABCTBO MOKJIMKAHE BCTAHOBJIIOBATH
MIJBUINEHI TapaHTii 3aXWUCTy TpaB CIIOXUBayiB, BBAXAEMO, IO BUPOOHUK
(mocTayanbHUK, MPOAABEIlb), MAlOTh HECTH BIAMOBIMAIBHICTD 3a HE3aCTEPEKEHI

HEJIOJIIKA TOBapy HE3aJIe)KHO BiJl BUHM, 32 BUHATKOM BUIIAJIKiB, KOJIU 11 HEIOJIIKU
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BUHUKJIM 3 BUHU CaMOro TMOKYyMIsl a00 BHACHIAOK 1ii HemepeOopHOi cuiu.
BianoBigHo Take mojoKeHHs 0yJio O JOIIIbHO 3aKpIMUTH B CT. 8 3aKOoHY YKpaiHu
«[Ipo 3axucT mpaB croxuBadiB». Ciif 3a3HAYUTH, MO TOIOHE 3aCTEPEKCHHS
II0JI0 BUKOHABLS poOIT (Tocayr) mMictutbes y 1. 6 cr. 10 3akony Ykpainu «IlIpo
3aXMCT MPaB CIIOKUBAYIBY», 110 Y3TOKYEThCS 3 MoJI0keHHsM cT. 906 11K Vkpainu,
B SKOMY YTBEPKYETHCS 3arajbHUN MPUHIUI BiIMOBITATFHOCTI BHUKOHABIIS 3a
MOPYIICHHS! JOTOBOPY IMPO HAJaHHS MOCIYr y pa3i HasBHOCTI MOro BUHH, ale,
SKIIO BUKOHABEIlb, SIKMM TOPYIIUB JOTOBIP MPO HAJAHHS IUIATHUX TMOCHYT, €
MiAIPUEMIIEM, TO BiH HE BIANOBIAAE 3a Ii¢ TOPYIICHHS JHINE 32 HASBHOCTI
HenepeOOpHOT CUJIH, SKILO 1HILIE HE BCTAHOBJIEHO JOMOBOPOM 200 3aKOHOM.

[Topsin 13 BIAMIKOAYBAaHHSM MaTeplajibHOI IIKOAW, CIIOKHBAY MOXE
3aCTOCYBAaTH TaKUH CHOCIO 3aXMCTy K BIJIIKOJYBaHHS MOPAJIbHOI IIKOAH, IO
BOauaerhcs 3 npunuciB 3akoHy Ykpainu «IIpo 3axuct npaB cnokuBauiBy» (1.5
4y, 1 ct. 4). ¥ 4. 2 c1. 22 nporo 3akoHy mnependadyeHo, 10 MpU 3aJ0BOJICHHI
BUMOT CIIOKMBaya CyJ OJHOYACHO BHUPINIY€ TUTAHHS MO0 BIAMIKOIAYBaHHS
MOpajbHOI (HEMaHOBOT) IIKOIH.

3akoH Ykpainu «IIpo BIANOBIAAIBHICTH 3a WIKOJY, 3aBAaHy BHACIIIOK
nedexty B MpOAYKINi» y IbOMY NMUTaHHI OOMEXYETHCS JIUIIE 3aCTEPEKECHHIM
npo Te, 10 el 3aKoH HEe OOMexye OyAb-SKUX TMpaB MOTEPIIJIOro 3riHO 3
JIOTOBIPHUMH YHM HEJOTOBIPHUMH 3000B'S3aHHSIMH, 1110 BCTAaHOBIIOIOTH 1HIIY,
HDK niependadeHa MM 3aKOHOM, BIAMOBIMAIBHICTH, 30KpeMa IIpaBa Ha
BIIIIKOAYBAaHHS MOpajbHOI MIKOAM (4.3 CT. 2).

K Vkpaimm y HOpMax, IO CTOCYIOTBhCA BIAIIKOJYBAaHHS IIIKOJIH,
3aBJIaHOT BHACJIJIOK HEIOJIIKiB TOBapiB, poOiT (mocayr) (ct. 1209 — 1211-1),
Oe3nocepelHbO HE BKa3ye Ha TakKUM crHoci0 3aXUCTy SK BIJLIKOJYBaHHS
MOpaJIbHOI KO/, 110, Ha HAITY TYMKY, € HEJOJTIKOM.

3aranbHi % npaBuia cT. 23 LK Ykpainu npo BiAIIKOAYBaHHS MOPaJIbHOT
IIKOJIW HE JaTh YITKOTO VYSABJICHHS TMPO TMPABOBUU 3MICT MOpaJIbHHUX
(HemMalfHOBHX) BTpaT OCOOH, II0 MOXYTh MaTH MicClle Y 3B'A3KY 13 3aBJaHHSIM

IIKOJIM BHACJI1JIOK HEJIOJIIKIB TOBApy, pooiT (MOCIyT).
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VY mnocranosi Ilnenymy BepxoBuoro Cyny VYkpainu Bin 12.04.96 Ne 5
«IIpo mpakTuky po3risiay UUBIIBHHUX CIPaB 3a MO30BAMHU IPO 3aXHCT IpaB
CIIOKMBAYiB» 3a3HAYAETHCSA, IO MPU BUPIMIEHHI BHMOT CIOXHUBAadiB PO
BIIIIKOJYBAaHHS MOpPaJIbHOI IIKOAM CyAH TOBUHHI BUXOIUTHU 3 PO3'SICHEHb,
aki [lnenym BepxoBHoro Cyny Ykpainu naB y moctanosi Big 31.03.95 Ne 4
«IIpo cynoBy TmpakTHKy B CIpaBax @poO BIAMKOAYBAaHHS MOPAJIBbHOI
(HemaitHoBO1) mkoau» [234; 238]. 3okpema, mijg MOPAIbHOIO KOO CIIi
PO3YMITH  BTpaTH HEMAWHOBOTO XapaKTEPy, AKUX CMOKUBAY 3a3HAB YHACIIJIOK
MOpPAJIbHUX YU (PI3UUYHUX CTpaXJaHb a00 IHIIMX HETaTUBHHUX SIBUIL, MIO
HacTaJIM Yepe3 HE3aKOHHI BUHHI J1i MPOJaBIls, BUTOTIBHUKA, BUKOHABIS abo
yepe3 iX 0e3/ISATbHICTD.

Take TiaymadyeHHs, HAa HAlll MOTJIAJ, HE MICTUTh JIOCTATHIX KPUTEPIiB AJIS
BU3HAUEHHS MOpAJbHOI LIKOJAU CIOXHKBauya. BBakaeMo, 110 MopajbHa IIKOJA
CIIOKMBaya, 3aBJaHa BHACJIJIOK HEIOJIKIB TOBapiB, poOIT (mocnyr), Mae
BU3HAYaTUCA 3a KPUTEPIIMU BTpAT HEMalHOBOTO XapakTepy, SIKMX CIOKHUBad
3a3HaB YHACIIJOK:

— CIIOKUBaHHA (BUKOPUCTaHHA a00 KOPUCTYBaHHS) Ae()EKTHOI NPOyKIIli;

— HaJaHHS HEJIOCTOBIPHOI 200 HeAOCTAaTHKLOI 1HGOpMAIIl PO MPOAYKIIitO,
il BUpoOHUKA (BUTOTOBIIIOBAYa, BUKOHABIIS );

— HEe3aKOHHMX ik  (0e3qIsUIbHOCTI) TpOAABIsl, BUTOTOBIIOBaua,
BUKOHABLIS, 1110 IEPEIIKOIKAJIN CIIOKUBAUY B 3aXHMCT1 HOTO Mpas.

Taki kputepii JOIIIBHO Oyi0 O 3aKPINUTH HA 3aKOHOJABUOMY PIBHI.

Hapasi cmig  3a3HaunTH, 10  OCOOJMBOCTI  IUBIJIBHO-TIPABOBOI
BIINOBITAJIBHOCT] 3a IIKOAY, 3amoJisiIHy HEA0JIKaMu TOBapiB, poOIT (mociyr),
3YMOBJICHI, 30KpeMa ii XapaKTepoM SIK BiJAMOBIIAJbHOCTI HE3aJIE)KHO BijJ] BUHH,
KOJIOM CYyO'€KTIB BiAMOBIAATBHOCTI Ta HEBU3HAYCHUM KOJIOM CIIOKHWBAYiB,
OOYMOBHWJIM pO3BUTOK BIAMOBIAHOTO BHUJY CTpaxyBaHHS — CTpaxyBaHHS
BIIMOBITAJIBHOCTI 3a SKICTh MPOAYKIIii, IO CIOPSMOBAHE HA 3aXHUCT IHTEPECIB SIK
CMOKUBAYiB, TaK 1 BHUPOOHUKIB MPOAYKIli, BUKOHABIIB poOIT (TIOCTYT),

npoaasiiiB [169, c. 55 — 57].
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3.4. BignoBigajabHicTh 0€3 BUHHM, 1[0 BUIJIMBAE 3 iHIIUX cHnemiajJbHUX

IeJIKTIB

BignoBimzHo gm0 I[luBinbHOTO KOAEKCY VYKpaiHM JO JEJIKTIB, IO
3YMOBIIIOIOTh HACTaHHSA I[MBUIBHO-MPABOBOI BIAMOBIJAIbHOCTI 0€3 BHUHH,
HaJle)KaTh TAKOX JIEJIKTH, 10 MOB'sI3aH1 3 3aMOIISTHHIM IIKOJIU:

— ocobaMu 3 BaJaMH Ji€3JaTHOCTI, JO SKUX HaJeXaTbh: a) 0coOH, SKI HE
JOCSTIIA  TOBHOMITTSA (MaJIoOiTHI Ta HemoBHouiTHi) (ct. 1178 — 1183);
0) HemiezmaTHi ocobm (cT. 1184);

— 3aBJaHOl YIIKOJ)KEHHAM 3J0poB'ss abo cMepTio (i3udHOi 0codu
(ct. 1195 — 1208).

Y Hayui 11 JEJIKTH BIJHOCITH JO CIElialbHUX, IO HaJeXaTh [0
OKPEMHX, CAMOCTIHHHUX TPYI 1 BXOAATh JO 3arajbHOi cHCTeMH JelikTiB [33, C.
24 —25],

[295, c. 577].

PazoM 13 TuUM, 3MICTOBHE HANOBHEHHS Ta CTPYKTYpHE pO3TallyBaHHS
MOJIOKEHB, 110 PErJaMEeHTYIOTh JaHl BUJIM JICJIIKTIB, Jla€ MiJCTaBU BBa)KaTH, 1110
BOHH XapaKTEPU3YIOTHCS IEBHUMH OCOOIMBOCTSIMH.

Tak, mMOJOXEHHS TPO BIANIKOAYBAHHS IIKOJHM, 3aBJAaHOI KaJillTBOM,
IHIINM YIIKOJPKEHHSAM 37I0pOB's a00 CMepTiO, BMIIEHI B OKpeMuil maparpad
(8 2 rn. 82 «BiamkoayBaHHS IIKOIW»), TOAI SIK MPHUITUCH PO BiIIIKOTYBaHHS
IIKOJIM, 3aBJAaHOI0 MaJIOJITHIMHM, HEIOBHOJIITHIMU Ta HEII€3JaTHUMH O0COOaMH,
BKJIIOUeHI A0 §1 «3aranbHi MOJIOKEHHS TPO BIAIIKOAYBAHHS IIKOJAWY» III€]
rnaBu. JlaHa mO3UIS 3aKOHOAABISI BUIIAETHCS OOIPYHTOBAHOK), OCKLIBKHU
cneurdika UUX BUIIB ACTIKTIB 3yMOBJIEHA PI3HUMU KPUTEPIAMU iX HOPUAUIHOT
kBamidikaiii, a came: 3a Cy0'€KTHUM KpHUTEPIEM — IIOJI0 3amojioBayda IMKOIN
Ta 0cOOH, Ha SIKYy MOKJIQJTAETHCA BIAMOBIAATBHICTh (OOPKHUK) (TaKWUi KPUTEPIH
€ 3arajJbHHUM); 32 IPEAMETOM MPABOBIAHOCHH, [0 BU3HAaYa€ crnienudiky 3aBaaHoOi
KoM (crenianbHui Kputepiit). HaBenene nae mijctaBu BBaXaTu, IO CUCTEMaA
JIeJIKTIB, 10 TPYHTYIOTHCS Ha BIJMOBIIAJIBLHOCTI 0€3 BUHM, 3aCHOBAHA HE JIUIIIC

Ha MOJEJNl MO€IHAHHS 3arajbHOro (Te€HEepajJbHOro) JENIKTY Ta CIeliaJbHUX
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JEeNIKTIB, a W Ha CTPYKTypu3alii OCTaHHIX 3a pI3HUMU KPUTEPIAMH —
3arajJbHUMHU (Cy0'€KTHUMH) Ta CIEIiaIbHUMU (TIPEAMETHUMH ).

PosristHeMo 111 BUM IETIKTIB O1bII JOKIIAIHO.

BigmkomyBanHs mIkonu, 3aBAaHoi oco0amu, sSiKi HE JOCSATIIM TTOBHOJITTS
a00 Heale3TaTHUMHU 0co0aMM, HAJICKHUTh 0 BUIY IMBIIBHOI BIJAMOBIIAIBLHOCTI
0e3 BUHHU TPETiX 0Ci0, 10 IPYHTYETHCS Ha 3acanax Ae(eKTiB AemiKTO3qaTHOCTI
3amojiroBada IIKOAH. AJKE HECTH BIAIIOBIIAIBHICTD 13 3alOAISHHS IIKOIH, SK 1
pPO3YMITH 3Ha4Y€HHsS CBOIX AiH (i3MYHI 0COOM MOXYThH JHIIE 3 JIOCATHEHHSIM
MIEBHOTO BiKYy 1 3@ BICYTHOCTI XBOPOO, IO MO30aBIISIIOTh 1X MOXKJIMBOCTI MisITH
poscymiuBo [275, ¢. 29 — 34]. Tox BiACYTHICTh HAJIEKHOI ACITIKTO3AATHOCTI
3amojIifoBavya MKOAW € OCHOBHOIO IOPUIWYHOI0 XapaKTCPHUCTHUKOIO JTaHOTO BHUIY
JEJTIKTY.

Cnin gactkoBo morogutucs 13 aymkoto [.B. Bypnaku, sika 3a3Hauae, 1o
npoOyiieMaTuKa BIAIIKOIYBaHHS IIKOAH, 3aBAaHOI TAKUMHU 0CO0aMH, BITHOCUTHCS
70 Kojla po3poOJIeHMX Yy Haylll HHUBIIbHOro mpaBa nutanb [40]. Amxe mii
npoOJieMaTuIll yBary MNPUAUIIM IUBIIICTH-TEOPETUKU PI3HUX MEPIOJIiB.
30KpeMa, I'PYHTOBHICTIO TEOPETHUYHHX PO3POOOK LHUX MUTaHb BUPIZHAIOTHCA
JOCIIPKEHHS] TaKUX BIAOMHUX YYEHUX pajsHChKoi go0u, sk A.O. Cobuaka, K.A.
Onerimunb, .M. IleBuenko, K.K. fAuukoBa i 1Hmmx. Cepen ykpaiHCbKHX
HAayKOBIIIB, 5Kl JOCHIPKyBaJdud OCOOJHMBOCTI JAHOTO BHAY JACTIKTHHX
3000B’s3aHb, ciuig HasBatu HO.A. JlepOakoBy [67], 1.B. Xwuminkosy, T.C.
Kisanosy [101], M.B. JloreinoBy [130], B.I[I. Muponenko [143],
0O.0. Otpagnosy, C.5. Pemensik [248].

Pa3zoMm 13 TuM, y paMmkax I1i€i poOOTH BU3HAUCHO 3a 3aBJaHHS JTOCIIIUTH
0COOJIMBOCTI JAHOTO BHAY JACIIKTHUX 3000B'A3aHb Yy MOPIBHSIHHI 3 I1HIIUMU
JETKTaMH, 1110 TPYHTYIOThCS Ha TeOpii BIAMOBIJAIBHOCTI 0€3 BUHM.

3a 3araJlbHUM MpaBWJIOM, BcTaHoBiaeHuM 4. | cr. 1178 LK VYkpainu,
BIIMOBIAAJIBHICTD 3a IIKOAY, 3aBJaHy MAaJoOJIITHBOIO O0CO00I0 (SKa HE JOocsria

YOTUPHAIIATH POKIB), TOKIANAEThcd Ha 1i OaThKiB (YCHMHOBIIOBa4iB) abo
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OMIKYHIB YM 1HIIMX (PI3UYHUX OCi0, AKI HAa MPAaBOBUX MIJACTaBaX 3AIHCHIOIOTH
BUXOBaHHA TaKoi 0COOH.

AHaNoOTIYHUI TOPSIOK TOIIMPIOETHCS HAa HaBUANbHI 3aKiIaau, 3aKJaau
OXOPOHH 3[I0pOB'S YW 1HINI 3aKJaau, 110 3000B's3aHi 31HCHIOBATH HAIIAN 3a
JUTUHOIO, HA 0COOY, sika 3A1MCHIOE HAIVIAJ Ha MiJCTaBl JOTOBOPY, a TAaKOX Ha
3aKJIaaM, K1 32 3aKOHOM 3IIMCHIOIOTH IOJI0 MAJONITHIX (YHKIIT omikyHa (4. 2,
3 ct. 1178 LUK Vkpaiun).

3a3HavyeHl 0coOM BU3HAIOTHCA CYO'€KTaMHU BIAIIKOAYBAHHS IITKOJH, SIKIIIO
BOHU HE JTOBEIYTh, [0 HIKOJA HE € HACIIJAKOM HECYMIIIHHOTO 3AifiCHEHHS abo
YXUJICHHS HUMHU BiJ] 3[[IMICHEHHS CBOiX OOOBS3KIB BUXOBaHHsS Ta HalsAy 3a
MaJIOITHBOIO 0CO00IO.

OcoOnuBICTIO 1aHOTO BHUAY JACTIKTHUX 3000B'si3aHb € Te, M0 CyO'€KTOM
[UBIJIBHOI BIAMOBIAAIBHOCTI (OOpPKHUKOM) 3a HUMHU BIAMOBIIHO JO 3aKOHY
BHUCTYyIIa€ HE 3allojil0Bay IIKOAH, a TpeTs ocoba (ocobu), a came: OarbKw,
YCHUHOBJIIOBAYl, OIIKYHH MAaJIONITHBOI (HEMOBHONITHROI) abo Heale31aTHOT
ocobu
[295, ¢.577].

[IpoTunpaBHICTh AiSSHHSA TMOJSATaTHME B TOMY, IO II OCOOM HEHAJIEKHO
BUKOHYBAJIM TMOKJAJEHUN HA HUX, 3TAHO 13 3aKOHOM YU JOTOBOPOM, OOOB'SI30K
3MIMCHIOBATH BHUXOBaHHS Ta/du Harsga 3a MaioiiTHiM. I[lpudomy, sKmo 1ie
CTOCYEThCSI 0AThKIB, TO BIAMOBIAAIBHICTH Oy/€ MOKIAAEHO Ha 000X, HE3AJICKHO
BIl TOr0, YU MPOXUBAIOTH BOHU Pa3o0M, YU OKPEMO, OCKIJIbKH OOOB'SI30K
3MIMCHIOBATH HaJIe)KHE BUXOBAHHS Ta HArJISAJ 32 MaJOJITHIM € PIBHUM JIJI HHUX
o0ox. OmnHak y pa3i, Akmo Oarbku Oynu mo30aBieHl OaThbKIBCHKMX MpaB, TO
00OB'A30K BIJIIKOJOBYBAaTH 3aBJaHy IIKOAY 32 NPOTUIIPaBHI MJISSHHA CBOiX
MAaJIOJIITHIX JITEH JIGKUTh HA HUX I BIPOJOBK TPHOX POKIB MICIS TO30aBICHHS
OarpkiBcbkux mpaB (ct. 1183 LK Ykpainn).

Y 1K  Vkpaimm Bmepime  BBEACHO  MOXKJIUBICTh  ITOKJIAJASHHS

BiANOBiZalbHOCTI Ha (PI3MYHUX 0Ci0, K1 3AIHCHIOIOTh BUXOBAHHS Ta/49M HATJIS
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3a MaJIOJIITHIMU Ha PaBOBUX MiAcTaBax (I'yBepHAHTKH, HSHI, JOMAIIHI BUUTEII,
pPETNETUTOPHU TOIIIO), 30KpeMa, Ha I1ICTaBl IOTOBOPY.

AHami3yroud KoJo CyO0’€KTiB, Ha SKUX TOKJIAJA€ThCA OOOB'A30K
BUIMIKOyBAaHHS IIKOAHW, 3allOAiSHOI MaJNOJiTHROIO ocoboro, [.B. bypmaka
NPOINOHY€E 1X Kiacu(iKyBaTM Ha 3arajibHl ¥  CHeliajdbHI  Cy0’ €KTH
BignosizanpHOCTI [40].

Tak, 10 3arajJbHUX BITHECEHO OC10, K1 3a3BUYAM BIJMOBIAIOTh 3a MIKOIY,
3aBJlaHy MaJIOJIITHIMHU, TOOTO 0e3 OyIb-SKUX CIeIlaJbHUX YH JI0JaTKOBUX YMOB.
Takumu €: OaThbKW; YCHHOBIIOBadi; OMIKYHH; I1HII 0coOM, SKI Ha TPaBOBHX
miJicTaBax 3[1MCHIOIOTh BUXOBaHHS MajoiiTHbOi ocobu. Ilpu mpomy 5o koia
0C10, Kl Ha MPaBOBHX IIICTAaBAX 3M1MCHIOIOTh BUXOBAHHS MaJIOJITHHOI 0COOH
(ockinbku 10 HbOro 3a 3mictoM 4. 1 cT. 1178 K VYkpaiHu He BKIIIOUAIOTHCS
0aThKH, OMIKYHH Ta YCUHOBIIIOBAYi) BIIHOCSITh:

— maTpoHaXHUX BuxoBareliB (cT. 252 CimeitHoro koaekcy Ykpainu [260];

— NpuiloMHUX OaTHKIB — MOJPYKKS a0 oKpeMa ocola, sika He mepedyBae
y 1001, sIK1 B3sJIM Ha BUXOBAaHHS Ta JJI CHIJIBHOTO MPOXKUBAHHS JITEH -CHUPIT
Ta/abo nmiteil, mo30aBmeHUWX OaThKiBCbKOTO mikiayBaHHsS (4. 1 cT. 256-2
CimeliHoro konekcy Ykpainu, a03. 14 ct. 1 3akony Ykpainu «IIpo 3abe3neueHns
OpraHi3alifHO-MPaBOBUX YMOB COIIAJIBHOTO 3aXUCTy MOITEW-CUPIT Ta OITEH,
no30aBIeHUX 0aThKIBCHKOTO MiKIyBaHH» [211];

— 0aThKIB-BUXOBATEIIB JUTIYOTO OyJUHKY CIMEHHOTO TUITY — MOAPYXOKS
ab0 okpema ocoba, sika He mepeOyBae y U001, sIK1 B3SUIM JAITEH-CUPIT 1 JITEH,
1mo30aBlIeHUX OaThbKIBCBKOTO TIKJIyBaHHS, [UJISI BHUXOBAaHHA Ta CILIBHOTO
npoxuBaHHA (4. 1, 2 ¢T. 256-6 CimeitHoro koaekcy Ykpainu) [130; 248].

Jlo crmemianbHUX Cy0’€KTIB, TOOTO TUX, Kl HECYTh BIAMOBIAAJBHICTH 3a
IIKOJlY, 3aBIaHy MAaJIOJITHIMH, 3a HAABHOCTI TMEBHUX YyMOB CIIEIIaJbHOTO
XapakTepy, CJIiJ BKIOUYWTH: HaBYaJbHI 3aKJIaJM; 3aKJIaJd OXOPOHHU 3/I0POB’S;
1HIII 3aKiaju, Mo 3000B’A3aH1 3I1MCHIOBAaTH HATIJISA]I 32 MAJIOJITHIM (HaIpHUKIIAI,
BUXOBHI); 0CO0Y, siKa 3A1MCHIOE HAMIA] 3a MaJOJITHBOI 0CO0O0I0 Ha MiJCTaBl

noroopy. 11 3aknagu Ta ocoOu 3000B’A3aH1 BIAIIKOAYBAaTU MIKOIY, SKIIO BOHU
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HE JOBEIyTh, IO IIKOAW OylI0 3aBIaHO HE 3 iXHBOI BHUHH. YMOBOIO
BIJNIOBIaJIBHOCTI IIUX 3aKJIaJliB Ta 0Ci0 € mepeOyBaHHS MaJoJiTHhOI 0OCOOH T
Yyac 3aBJaHHSA IIKOAM Mia iXHIM HarsigoMm. [lepeOyBaHHS MalONMITHBOTO 034
MEX BIAMOBITHOTO 3aKjany, y dYac, KOJM Il 3aKjaJu BXKE HE IMPAIIOIOTh,
CBIIYHUTH, 10 MAJIOJITHIA HE MepeOyBae i IXHIM HAIJISAI0M, 110 BUKITIOYAE SIK
CaMOCTIHY BIAMOBIMANBbHICTh HABYAIBHUX, JIKYBAIBHUX Ta IHIIUX 3aKJIAIIB,
Tak 1 IXHIO BIANOBIJAJBHICT CHIIBHO 3 OaThbkamMu (YCHHOBIIIOBaYaMu),
omikyHamu MajojitTHboro [40]. 3anmpornoHoBaHa Kiacudikallis, Ha HaIIy JTYMKY,
BHJIAETHCS CIYITHOIO.

Skmo wmanomiTHS oco0a 3aBAajga IIKOAM SK 3 BUHU OaTbKiB
(ycuHOBIIOBauiB) a00 OMiKyHa, Tak 1 3 BUHM 3akjajiB abo 0ci0, siki 3000B’s13aH1
3M1HCHIOBATH HaMIA] 32 HEI0, 0aThbku (YCHHOBIIIOBAY1), OMiKYyH, BKa3aH1 3aKjaau
Ta ocobu 3000B’s13aH1 BIANOBIAHO A0 4. 4 cT. 1178 K VYkpaiuu BiamikomyBatu
IIKOAY Y 4acTIll, sIka BU3HAUEHA 3a JOMOBJICHICTIO MK HUMH a00 3a pilICHHSM
cyny. [lpudomy, 3a 3araJbHUM MpPaBWUIOM, BKa3zaHHl OOOB’SI30K 0CI0O HeE
NPUTIUHSAETBCS Yy pa3l JOCATHEHHS 3amo/iloBayeM IIKOAM TOBHOMITTA. Taka
ocoba Moxe OyTh 3000B’s3aHa CYIOM 4YacTKOBO ab0 B MOBHOMY 00cCs31
BI/INIKOJyBAaTH IIKOMY, 3aBAaHy HEI Yy BIll 0 YOTUPHAIUATH POKIB MICIsA
JIOCSATHCHHS MMOBHOJIITTS, 32 CYKYITHOIO HasBHICTIO TaKHUX IMIJICTaB: SKIIO IIKOMIA
Oyna 3aBJaHa XUTTIO a00 370pOB’I0 MOTEPITIJIOTO; 3a HAsIBHOCTI JOCTATHIX JIJIS
IIbOTO KOIITIB Yy 3aIojif0Baya MIKOJW;, OCOOH, SKI HECYTh BIAMOBIIAJIBHICTH 32
IIKOJlY, 3aBJaHy MaJIOJITHBOIO 0CO00I0, € HEIIATOCIIPOMOXHUMH a00 MOMEPIIH
[31, c. 22 — 26].

Opnak y mpoMy MUTaHHI ciif migTpumaru nosuiito [.B. Bypnaku, ska
MPOIOHYE MOIIMPUTH BIAMOBIAAIBHICTh HA MallHO MaJjoJIiITHbOI ocoOu y pasi,
SKIO CKJIaJacsl CUTYyallisl, KOJu OaThbKH 1€l 0cOOM HEMIaTOCIPOMOIKHI, a BOHA
camMa Ma€ Ha TIpaBil BJIACHOCTI NEeBHE MaWHO a00 TpOIIOBI KOIITH, HaNpPHUKIIA,
yCHaJKOBaHI HEw0. Y 3B’A3KY 3 IIUM IPOMOHYETHCA BHECTH 3MiHU 10 cT. 1178

K VYkpainm, HamaBmm Ccymny T@paBO 3a HAsABHOCTI JOCTAaTHIX IIiJICTaB
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3aJI0BOJIbHSATH MAaifHOBI BUMOTH MOTEPHIINX 0C10 3a paxyHOK MaifHa, HaJeKHOTO
Oe3mocepeaHbo 0co01, sika 3aBaana mkoay [ 40 ].

BpaxoByroun pizHHil 00CsT 1eMIKTO3AaTHOCTI MAJOJITHIX 1 HEMOBHOMITHIX
oci6, LIK Ykpainu BCTaHOBIIO€E MEBHI BIAMIHHOCTI 1100 iX BIAMOBIJAIBHOCTI 32
3aBIaHy HUMH IIKOJTY.

Bignosigao g0 4. 1 ct. 1179 LUK VYkpaiau HemoBHOMITHS ocoba (y Biri Bif
YOTUPHAJALSATA JI0 BICIMHAIISATH POKIB) BIAMOBIA€ 3a 3aBAaHy HEKO IIKOIY
CaMOCTIMHO Ha 3araibHuX migctaBax. OnHak y pas3l BIICYTHOCTI Y
HEMOBHOJIITHROI 0COOM MaifHa, JOCTATHHOTO JJIS BiAIIKOMYBAHHS 3aBIaHOI HEIO
IIKOJIU, 1151 IIKOJIa BIJIIKOJOBYETHCS B YACTIIl, SIKOT HE BUCTa4yae, a00 B IOBHOMY
o0cs31 11 OaTbkamu (YCHHOBJIIOBa4aMH) a00 MiKJIYyBaJbHUKOM, SKIIO BOHU HE
JOBEYTh, 110 IIKOAW Oya0 3aBJAHO HE 3 iXHbOI BHHU. AHAJOTIYHE MPABUIO
BCTAaHOBJICHO WIOJ0 3aKjajy, SIKMM 3a 3aKOHOM 3/IMCHIOE MO0 Takoi ocolu
GyHKIIT MKITyBaJIbHUKA.

Takum dYUHOM, SKIIO HEMOBHOJITHI 0cC00a HE MOXE CaMOCTIHHO
BI/INIKO/TyBaTH IIKOAY, TAKHIl 000B 30K MOXKe OyTH MOKJIaJICHUH Ha 1HIIUX 0Ci0,
BU3HAUCHUX 3aKOHOM, 32 YMOBHM HASBHOCTI BHHHOI TOBEIIHKH OCTaHHIX.
[Ipuuomy mepenik Takux oci0, y MOpiBHSAHHI 3 0co0amu, BIIMOBIJaJTbHUMHU 32
IIKOAY, 3aBJaHy MAaJIOJITHIMH 0co0aMu, € BY)KYHUM — JO HBOTO HE BKJIHOYEHO
HaBYAJIbHI 3aKJaJu, 3aKJIaJd OXOPOHW 3J0pOB’S UM 1HINI 3aKJaaud, II0
3000B’s13aH1 3/1CHIOBAaTH HATJIA 3a MITbMH. TOX, BIJIMOBIJAJIBHUMH 3a IIKOAY,
3aBJlaHy HEMOBHOJIITHIMHU, € JIMIIE Takl 3akjaau, SKi 3AIHCHIOITH MO0
HETOBHOMITHROTO (GYHKINT MiKIyBaJdbHUKA BiAMOBIAHO 10 cT. 66 IIK Vkpainu
[31,c. 22 —26].

IIpy 1pomMy 000B'sI30k OaThKiB (YCHHOBIIOBaYiB), MIKJIYyBaJIbHUKA,
3aKjady, SIKMA 3a 3aKOHOM 31MCHIOE LIOJ0 HEMOBHOJITHBOI 0CcOOM (PYyHKINT
MiKTyBaJbHUKA, BIiAIIKOJYBAaTH IIKOAY NPHUIHHSAETHCS TICIS JOCSITHEHHS
0c00010, sIKa 3aBaajla IIKOAW, IOBHOJITTI a00 KOJIM BOHA [0 JOCSITHEHHS

IIOBHOJIITTSA CTaHE BJIACHHUKOM MaﬁHa, JOCTAaTHBOI'O IJIA BiI[HIKOILYBaHHH IIKOAHN

(4. 3 ct. 1179 LUK VYkpainm).
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Opnak y pa3si BiACYTHOCTI y HEMOBHOJITHBOI 0cOoOH, sika HaOysla MOBHOL
IMBIJIBHOI J1€34aTHOCTI, MaifHa, JOCTAaTHHOTO IS BIAIIKOAYBaHHS 3aBAaHOT
HEI0 IMKOAM, IS IIKOJA BIAIIKOAOBYETHCS B YACTIIl, SKOi HE BUCTadae, abo B
MOBHOMY 00cs131 1i Oarbkamu (yCHHOBIIOBaYaMH) a00 MIKIyBaJbHUKOM, SKIIO
BOHM Jalld 3rojJly Ha HaOyTTd HEW IOBHOI LMBUIBHOI d1€31aTHOCTI 1 HE
JIOBEIYTh, 110 IIKOAW Oyno 3aBnaHo He 3 ixHboi BuHHM (4. 2 ct. 1180 K
VYkpainu). BtiM 000B'sI30K 1MuX 0CI0 BIAIIKOAYBATH IIKOAY MNPUIHUHSIETHCS 3
JOCSATHEHHSAM 0C00010, sIKa 3aBjaja IIKOJI1, TOBHOIITTSI.

Takum yuHOM, BIAMOBIZATBHICTH 3000B'sI3aHUX 0OCI0 3a MIKOMY, 3aMOIITHY
ocobamu, fKI HE JIOCSMIM IMOBHOJITTS, NepedyBae y MpsMiid 3aJeKHOCTI BiJl
00csTry AEeNIKTO3JaTHOCTI 3amo/ii0Baya KoM SIK Ha MOMEHT ii 3aloisiHHS, TaK
1 110 (haKTy BUKOHAHHS JIEIIKTHOTO 3000B'13aHHS.

OpHakoBHI MIAX1J 3aCTOCOBAHO MIOJO BIIIIKOAYBAaHHS IIKOAM, 3aBIaHOI
CIHUIBHUMHU [OIIMH KUIBKOX MAJOJITHIX YW HENOBHOJITHIX o0c10. B 000x
BUMAJKaX IIIKOJA BIJUIKOJIOBYEThCS OcCO0aMH, fKI HECYTh BiAMOBIJAJIBbHICTD
(6baTpkaMu (YCHHOBIIOBA4aMH), YHM OIMIKyHaMH, IIOJ0 IIKOJAU, 3aBAaHOI
MaJIONIITHIMH, YU O€3MoCepelHbO CaMHMHU HEMOBHOJITHIMU Oco0aMu, SKi
3aBJIaJIM IIKOAY) B YaCTIIl, 1110 BU3HAYAETHCS 32 JOMOBIICHICTIO MK HUMH 200 3a
pimenHsaM cyny (ct. 1182, 1183 LIK Vkpainu). ¥ nanomy Bumnanky, 3aznaqae B.I.
biprokoB, BiAMOBIAAIBHICTh 3a3HAYECHUX O0CIO € JOJBOBOIO (YACTKOBOIO), a HE
coiiapHoro. ToX 3aKOHONIABEIb y IIMX BHUMNAJKaX BCTAHOBIIOE CIICIlialibHE
IpaBUJIO TIPO BIAIIKOAYBAHHS IIKOAM, BiAMIHHE BiJ 3araibHOi HopMu cT. 1190
LK VYkpainu, sika nepeadavae, mo 0coOu, CIIJIBHUMH IisiMH 200 0e3/1sTbHICTIO
AKX OyJa0 3aBAaHO IIKOAHM, HECYTh COJIIapHY BIANOBIAAJIBHICTh MEpes
notepniuiuM. Takuil miaxig oOIpyHTOBYEThCA THM, IO OaThKU (YCHHOBIIIOBAYi),
OMKYHH HE € ocobamu, AKi Oe3mocepeaHbO 3aBlalid IIKOAW, HE3BAKAIOYM Ha
CTBOPEHHSI CBOEIO MOBEIHKOIO (HEHAJC)KHE BUXOBAaHHS, BIJCYTHICTh HATJISAIY 3a
JTITBMH TOII0) HEOOXIAHMX MEePEeayMOB IJIs 3aBaanHs mkoau [31, ¢. 25].

BigmoBinao mo ct. 1183 LK Ykpainu mo36aBieHHs 0aTbKiB 0aThKiBCHKUX

MpaB HE € MiACTaBOI Il 3BIIBHEHHS iX BIiJl BIAMOBIAAJIBLHOCTI 3a 3aBIaHy
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nuTuHOIO MmKoxy. OIHAaK OCKIIBKHM peaiizallis Takoi CaHKIIi SK Mo30aBlICeHHS
0aThKIBCHKUX IIpaB, MPU3BOJUTH JIO TOTO, IO Takli OaTbKW HE MOXYTb OpaTu
ydacTh y BuxoBaHHI qutuHu [301, €.101], MoXnHBiCTH TOKJAJCHHS Ha HHX
BIJIMOBIIAIBHOCTI OOMEXKeHa TPUPIYHUM CTPOKOM 3 MOMEHTY il BCTaHOBJICHHS.
Iler cTpok 3a CBO€O MPUPOAOIO, AK CIAYIIHO 3a3Havae [.B. bypnaka, € ctpokom
3mificHeHHss 000B’si3ky [40], ToX BiH Mae pPO3MIAMATHCS SK TaKud, M0
BCTAHOBJIIOE MEXI1 BIANMOBIJAJBHOCTI TakUX OaThbKIB 00 BIJIIKOYBaHHS
IIKOAX, 3alIOAISTHOI IXHIMH JTITHMHU.

BignoBimanmpHiCT TpeTix o0ci0 3a I1IKOMY, 3aBAaHy HEII€3IaTHOIO
G13MYHOI0  0C000I0, TAKOXK TIPYHTYEThCS Ha MPUHIUINL BIACYTHOCTI y 1l
3amojitoBaya JeIiKTO3/JaTHOCTI. ToMy 1IKO/a, 3aBAaHa HEeA1€31aTHOI0 (DI3UYHOIO
0c00010, BIJIIKOAOBYETHCS OMIKyHOM a0o0 3akjajgoM, SKuUi 3000B's3aHuUi
3MIIMCHIOBATH HATJIS] 32 HEIO, SKIO BiH HE JOBEE, 10 ITKkoa Oyia 3aBiaHa HE 3
oro BuHU. OpHak O0O0O0B'I30K IUX OCIO BIAMIKOAYBAaTU IIIKOAY, 3aBAaHy
HeJle€31aTHOI0 (I3UYHOI0 0C00010, HE MPUIUHIETHCS B pa3i MOHOBICHHS ii
nuBUIBHOT aie3marHocTi (4. 1 ¢T. 1184 LK VYkpainu). Taka mo3uiiisi 3aKOHOIaBIIS
€ CHOpaBeIJIMBOIO, OCKUIBKM OOOB'SI30K 13 BIJIIKOJYBAHHS IIKOAUM HE MOXKE
MOKJIaIaTUCS Ha 0CO0Y 3a Aii, 10 CTaly MPUYUHOIO 11 3aMOAISHHS, 00 SKUX Y
Takoi 0COOM BiJCYTHE YCBIJIOMJICHHSI. BTIM CIyIIHUM € BUKJIIOYEHHS 3 I[BOTO
MpaBmIa, SKE MOJIATaE B TOMY, III0 Yy pa3l SKIIO OMIKYH HEI1€3aTHOT 0cOo0H, siKa
3aBAajga IIKOAU, MoMep abo y HBOTO BIACYTHE MaWHO, JOCTATHE IS
BIJIIIKOAYBAHHS IIKOJW, a cama Hejle€3aTHa oco0a Mae Take MaifHO, Cyll MOXe
MOCTAaHOBUTH PIIIEHHS MPO BIAIIKOIYBAHHS IIKOAH, 3aBAAHOT KaJIIIITBOM, 1HIITUM
YIIKOJDKEHHSIM 370pOB'ss 200 CMEpTIO IMOTEPIJIOro, YacCTKOBO ab0 B IMOBHOMY
00cs131 32 paxXyHOK MaifHa 1i€i HeAle31aTHOT 0COOU.

3aKOHOM TaKOX IMepeadadeH0 MOKIUBICTh MOKJIAJICHHS BIIMOBITAILHOCTI
Ha TpeTiX 0ci0 3a KOy, 3aBAaHy 0CO00010, sIKa HE YCBIJOMIIIOBaJia 3HAUCHHS
CBOIX aiil Ta (a00) He MOIJIa KepyBaTH HUMHU Y 3B’SI3KYy 3 NCUXIYHUM PO3JIaJI0M
a6o uemoymcTBoM (u. 2 cT. 1186 IIK Vkpainu). ¥ Takomy pasi cym Moxke

MOCTAHOBUTH PIIIEHHS TMPO BIJIMIKOAYBAHHS I[1€i IMIKOAU 11 YOJIOBIKOM
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(nIpyxuHOI0), OaThbKaMW, TOBHOJITHIMH JITBMH Takoi OCOOW, SKIIO BOHU
MPOKUBAIU Pa3oM 3 HEIO, 3HAIM MPO ii MCUXIYHUIN po3iajg abo HETOyMCTBO, ajie
HE BXXWJIM 3aXO/IB IIOJO 3amo0iraHHsg ImKoal. 3a Takux oOCTaBHMH 3a3HaveHI
ocobu, sk BBaxkae B.I. BipiokoB, CBO€I0 BWHHOKI TMOBEMIHKOIO, IO CYTI,
JOMYCTUIM 3aBAAHHS MIKOAM TPETiM ocobaM. IXHS BHHA IONATAE B TOMY, IO
3HAIOYW TPO TICHXIYHWH po3yaa 0coO0M, BOHM MOIIM TEpeA0aunuTH HETATHBHI
HACJIJKM, TIOB’sI3aH1 3 IIUM, OJHAK HE BXKWJIM 3aXOJiB IIOJ0 iX HEIOMYIICHHS.
TakuM YMHOM, Yy KOXHOMY KOHKPETHOMY BHIIQJIKy 3aBJIaHHSA IIIKOJH
MaJjoJiTHHOIO, HEIMOBHOJITHBOIO 4YH HEII€3JaTHOIO oco0aMu HEOOXiIHO
3’sICOBYBaTH HE JIMIIE 3arajbHl MiJCTaBH HACTaHHS BIJAMOBIIAILHOCTI (YMOBH
3arajibHOTO AENIKTY), @ i KOJIO0 0C10, sIKi MOBUHHI OIMIKYBAaTUCh UM HANSAATH 32
BKa3aHMMH oco0aMHM 1 HAJIE)KHICTh BUKOHAHHS HHUMH CBOIX OOOB’SI3KIB II0JI0
BUXOBAHHS, HAIVISAY YM IMKIyBaHHSA Haj migomiuaumu [31, . 22 — 26] .

HaBenene nmae miAcTaBM BU3HAYUTH Taki OCOOJIMBOCTI JAHOTO BUIY
JEeJIIKTHOI BIAMOBIAAIbHOCTI 0€3 BHHH: a) 3alojif0BaYeM IITKOAU € 0cola, sKa
Ma€ BaJM JIENIKTO3/aTHOCTI; ©0) CyO'€eKTOM BIJIMOBIJATBHOCTI BHUCTYNAIOTh
0oco0u, SIK1 Ha 3aKOHHUX a00 1HIIUX MPaBOBUX MiJCTaBaX € 3000B'I3aHUMHU 1IO/10
3MIMCHEHHS OIIKH, MKIYBaHHS Ta HATJSAIY 32 0CO00I0, 3aMOAISTHHS IKOIH KOO
CTaJIO HACJIJKOM HEBHUKOHAHHS a00 HEHAJIE;KHOIO BUKOHAHHS HUMH OOOB'SI3KIB
010 Hei; B) MpaBWwjia WIOAO0 JAHOTO BUIY BIAMOBINAIBHOCTI MOXYTh OYTH
3aCTOCOBaHI J0 3aMOAISHHS IKOIU Y Oy/Ib-SIKUX NMPAaBOBITHOCHHAX.

[HIIMM BUAOM cCHeliaibHUX [IEJIKTIB € BIJAMOBIJAIBHICTG 32 IIKOAY,
3aBJaHy KaJIITBOM, IHIIUM YIIKOPKEHHSAM 370pOB'ss a00 CMEpTIO, MOJIOKEHHS
npo siki oxomjeHo B ocHOBHOMY § 2 mi. 82 IIK Vkpainu (ct. 1195 — 1208), a
TAaKOX BKJIFOYEHO JI0 IHIIMX CTPYKTYPHUX YACTHUH Ii€i rmaBu (4. 3 cT. 1166; m. 1
q. 2 ct. 1167; ct. 1168; 4. 2 ct. 1184) abo iHmmX IaB i1 po3aums (cT. 515
«3000B's13aHHSA, B SKHX 3aMiHa KpeIWTopa HE JONMyCKaeTbcs», cr. 711
«BiaMmoBiTaNbHICTD 3a IIKOMY, 3aBAaHy BHACHIJOK HEIOJNIKIB TOBapy», CT. 928
«BiamoBiganbHICTh TEPEBI3HMKA 3a IIKOMY, 3aBAaHy KaJII[TBOM, 1HIIUM

YIIKOJIKEHHSIM 37]0pOB'ss a00 cMepTio macaxupay, cT. 1162 «3000B's13aHHs, 110
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BUHMKAIOTH y 3B'A3KY 3 pPATYBaHHSIM MaiiHa 1HIIOI ocobu» Ta iHm). Sk 6auumo,
JaHUW BUJ JCTIKTIB OTpUMaB KoMIUIEKCHOTo 3akpimieHHs B IIK VYkpainm,
OCKIJTBKHM BiH CTOCYETBHCS JICNIKTIB, 1[0 BU3HAYAIOTHCS 3a 3MICTOM (XapaKTEpOM
3aMoAisSHHS KON ), a HE 3a MPEAMETHOIO C(hepOI0 IUBIILHUX MPABOBITHOCHH.

Crarrero 1195 K Vkpainu BCTaHOBIEHO 3arajibHi TpaBWJIa, IO
CTOCYIOTBCSl ~ BIAIIKOMYBAaHHS IMKOAW, 3aBAaHOI KaJilITBOM a0o0 1HIIUM
VIIKOJDKEHHSIM ~ 37I0pOB', a came: OOOB'A3Ky 3amojiloBaya IMOA0 il
BIJIIIKOYBAHHS HE3aJICKHO BiJ BUHHU, BU3HAYEHHS 3MICTY, OOCATY Ta PO3MIpy
BIJIIIKO/YBaHHSI, MPEAMETY IOTOBIPHOTO BPETYIIOBAHHS TaKUX 3000B'S3aHb.
Tak, BM3HaueHo, mo ¢i3uyHa abo opuaANYHAa ocola, sKa 3aplajia IIKOJIU
KaJIIITBOM a00 IHIIUM YIIKOJXEHHSIM 3J0poB's (i3uuHiil 0co0i, 3000B's13aHa
BI/IIIKOJYBAaTH MOTEPHIIOMY 3apOoOITOK (I0X1Ja), BTpA4€HUU HUM BHACIIJOK
BTpaTW 4M 3MEHIIEHHs TpodeciiiHoi ado 3arajbHOI Mpaie3laTHOCTI, a TaKOX
BIJIIKOAYBAaTH JOAATKOBI BUTPaTH, BUKJIMKAHI HEOOXIJHICTIO I10CHJIEHOTO
XapuyBaHHS,  CAHATOPHO-KypOPTHOIO  JIIKyBaHHS,  NpuUAOaHHSA  JIKIB,
MPOTE3yBaHHA, CTOPOHHBOTO Jomsany Ttouio (4. 1). BcranoBineHo MiHIManbHUN
pO3Mip BIAIIKOAYBaHHS (MiHIMaJibHa 3apoOiTHA IUIaTa) IJig MOCTPa)KIayioro,
SKMM Ha MOMEHT 3aBJaHHS IIKOAW HE TpallfoBaB;, BU3HAYCHO CaMOCTIMHUUI
CTaTyC TaKMX BHUIUIAT — 0€3 MPUB'A3KUA 10 OyAb-IKUX 1HIIMX COLIaJIbHUX BUILIAT
(mencii Tomo) abo JOXOAIB TOCTPaXKIaloro, Ha sSKI BiH MaB MpaBo JO
JeIIIKTHOTO 1HITUJICHTY.

K Vkpainu Bu3Ha4ya€ psij BUIMAAKIB, JJs SKUX BCTAHOBJIECHO IE€BHI
OCOONMBOCTI  BIAMIKOAYBaHHS  IIKOJAW,  3aBJaHOi  KaJIITBOM,  IHIIUM
YIIKOKEHHSIM 37I0pOB'st 400 cMepTio (Hi3MYHOT 0COOH, 10 3aCIyrOBYIOTh YBaru.
Tak, 3a cT. 1196 IIK VYkpainu BiAIIKOIYyBaHHS IIKOAM, 3aBAaHOi (Hi3MdHIN 0c0o01
MiJl 9ac BUKOHAHHS HEI0 JOTOBIPHUX 3000B's3aHb (HANMPUKIAMA, 32 JOTOBOPOM
MEePEeBE3CHHA) 3AIMCHIOETHCS 3a 3arajJbHUMU MpaBWJIaMU, BCTAaHOBICHUMH
cT. 1166 (renepanbhmii nemikT) Ta cT. 1187 — momo BiANIKOMYBaHHS IIKOMM,

3aBIAHOI KEPEJIOM MiBUIIICHOT HEOe3IMeKH .


http://zakon4.rada.gov.ua/laws/show/435-15/print1438504130899530#n5466
http://zakon4.rada.gov.ua/laws/show/435-15/print1438504130899530#n5543
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BusnauenHsi 3apo0iTKy (10X0Ay), BTpPau€HOr0 BHACHIINOK KajilnTBa abo
IHIIIOTO YIIKOJIKEHHS 37I0pOB's Pi3MyHOT 0cOOH, sika MpalioBajia 3a TPYAOBUM
noroBopoM, BperynboBaHo cT. 1197 LK Vkpainu. 3rigno 3 ii 4. 1 posmip
BTPA4YEHOTO 3apO0ITKY (HOXO0Y), IO MAJSTae BiAIIKOYBaHHIO, BU3HAYAETHCS Y
BIZICOTKAaX BIJI CEPEIHBOTO MICSAYHOTO 3apOOITKY (M0XOAY), SAKUW IMOTEPHIIUM
MaB JI0 KaJinTBa a0o0 1HIIOTO YIIKOMKCHHS 3I0POB'S, 3 YpaxyBaHHSM CTYIICHS
BTpaTH IMOTepHiauM TmpodeciiiHoi mparme3gaTHocTi, a 3a il BIJCYTHOCTI —
3arajibHO1 mpane3aarHocTi. I[lpu 1bOMy BCTAHOBIIEHO BapilaTUBHUM MIJAX1]
BU3HAYEHHS CEPEIHBOMICAYHOTO 3apo0iTKy (m0X0my) TMOTEpIIOro, IO
HaMTIIIe BiAMOBIJaTUME HOTO 1HTEpecaM, CTPYKTypa 3apoOITKy (10X0ay), IO
BU3HAYAETHCS JUIS [IUX I[IJIeH, MOPSIA0K Ta 0COOIMUBOCTI MOTO OOUYMCIICHHS IS
OKpEeMHX KaTeropii TpoMansH (Hampukiaj, HEMPAIMOIYUX HAa MOMEHT
3aBAaHHS IIKOAM) ab0 3a MEBHUX YMOB OIUIaTH Tpami (SK-OT: 301JbIICHHS
3apo0ITKY).

Bonnodac 1mi mUTaHHS PETYNIOIOTHCA W IHIIMMHM aKTaMH 3aKOHOJ/IaBCTBA.
3okpema, ct. 173 Koaekcy 3akoHIB Mpo Mpami YKpaiHu BU3HAYEHO, IO IIKOJA,
3amojlisiHa MpaliBHUKAaM KaJiTBOM a00 IHIIMM YIIKOJKEHHSIM 3/0pOB s,
MOB’SI3aHUM 3 BUKOHAHHSAM TPYAOBUX OOOB’SI3KIB, BIJUIKOJOBYETHCS Y
BCTAQHOBJICHOMY 3aKOHOJABCTBOM TMOPSAKY. 3a ICHYIOUYOIO  IPAKTHUKOIO
BIAIIKOAYBAHHS  IIKOAW, 3allOfIsTHOI BHACTIJOK  YIIKOJDKCHHS  370POB’S
nmpaiiBHuKa abo y pasi #oro cmepTi, 3aiHcHIO€TbCsT DOHIOM COIIaIbHOTO
CTpaxyBaHHS BiJl HEIIACHUX BUIAJKIB BiAMOBIAHO A0 3akoHy Ykpainu «IIpo
3araJbHOOOOB’S3KOBE JIep)KaBHE COIllalbHE CTpaxyBaHHS BIJ HEIIACHOTO
BUMNAJKy Ha BHUPOOHULTBI Ta MPOQPECIHHOrO 3aXBOPIOBAHHS, SKI CHPUUYMHUIIN
BTpary mpane3marHocti» Big 23.09.99 Ne1105-XIV  [212]. Ct. 9 3akony
VYkpainu «IIpo oxopony mpariii» Big 14.10.92 Ne2694-XI11 [231] nepenbaueno,
10 poOOTOMaBEIb MOXE 32 PAXYHOK BJIACHUX KOIITIB 3A1MCHIOBATU MOTEPHIJIUM
Ta 4WIeHaM iX CiMeW J0/aTKOBI BHIUIATH BIAMOBITHO /10 KOJEKTHBHOTO YH
TPYAOBOTO JOTOBOPY. MU K TMOMIISAEMO OYMKY, IO TOPAI 13 MEXaHI3MOM

BUIIJIAT IIJILOBOTO COIIAJIbHOTO CTpaxyBaHHS pPoOOTomaBelb 3000B’s3aHUM
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BIIMIKOyBAaTH INKOAY B Ti 4YacTWHI, B SKiii BOHA HE BIAIIKOJOBYETHCS
CTpaxOoBUKOM — (DOHAOM COIIaJIbHOTO CTpaxyBaHHS BIiJl HEIIACHUX BHUIAJKIB
[91, c. 72]. Ilpum upoMy BiIMOBITATBHICTH 32 MOpaJbHY IIKOAY 32 BUMOTAMH,
3asBIICHMMU IIIOJI0 BTPATH Mpare3gaTHOCTI, Hece 0coba, 3 SKOK IMOTEPIUIANA
nepeOyBaB y TPYIOBUX BiIHOCHMHAX, Ha mifactaBi cT. 1167 IIK VYkpainu [256, C.
35].

[Topsin 13 TuUM, IO aHaJI30BaHI MPABOBIIHOCUHHU PETYIIOIOTHCS aKTaMHU
3aKOHOJIAaBCTBA PI3HMX rally3eil Ipasa, CIiJ] 3BEPHYTH yBary Ha CIYIIHY TYMKY
FO.JI. Cenina. mpo Te, IO MPaBOBIAHOCHHM IIOJAO BIAMIKOAYBAaHHS IIIKOIH,
3amoJisTHOT Y 3B’SI3Ky 3 BUKOHAHHSM MOTEPHIIUM TPYAOBUX OOOB’SA3KIB, HE €
TPYAOBUMH, OCKUIBKM y TaKOMYy BHIIQJIKy IIKOAY, CIPHYUHEHY 3J0POB’IO
rpOMaJsHWHA, HE MOXKHAa BBaXaTH TPEAMETOM TPYAOBOro moroBopy. He
pPEeryaoI0ThbCSl HOPMaMU TPYJOBOTO 3aKOHOJABCTBA W IMPABOBIJHOCHHU MIXK
yjaeHaMu ciM’i (YTpUMAaHISIMHU) TOTEPIIIOTO Ta MiAMNPUEMCTBOM, YCTaHOBOIO,
OpraHizaifi€lo, J¢ BIH BHUKOHYBaB CBOi TpyIoBI OOOB’SI3KH. A TOMYy
BIINIKOJYBAHHS IIKOJAM, 3aMOJISTHOT XUTTI0 YW 3J0pOB’I0 0coOM TijJ dYac
BUKOHAHHA HEI0 TPYAOBOi (PYHKLII, TOBUHHO KBami(IKyBaTHUCSI 3a HOpPMaMH
IIUBIJILHOTO, a HE TPYIOBOI0 3aKOHOAaBCcTBa [256 , €. 33 —-40 ].

[ligxoau 1010 BU3HAUEHHS J0XOJY, BTPAuE€HOI0 BHACIIAOK KajilTBa aldo
IHIIIOTO YIIKOKEHHS 370pOB's (HI3MYHOI 0COOU-MIAIPUEMIIS, a TAKOX 0COOW,
sgKa CcaMOCTIHHO 3a0e3meuye cebe poOoToro (agBokKaTa, OCOOH, 3aWHSITOIO
TBOPYOIO AISTIBHICTIO, Ta 1H.), 3adikcoBaHo y cT. 1198 IIK Vkpainu. B ocHoBi
OOYHUCITICHHSI CEPEIHBOMICSIYHOTO JIOXOAY Takoi OCOOM — CITIBBIHOIIEHHS
CYKYITHOT CyMHU JI0XOAY 3a piuHuii (a0o 1HIIUI) MOJAaTKOBUH Tepion (3a JaHUMU
OopraHy A0Xo0/iB 1 300piB) 10 BIAMOBITHOI KIJIBKOCT1 MICSIIiB.

Cr. 1199 IIK VYkpainu BCTaHOBJIEHO OCOOJMBOCTI BIAMIKOAYBaHHS IITKOJH,
3aBJaHOT KaJIIITBOM a00 I1HIIUM YIIKOJKEHHSM 30pOB'St MaJIONITHROI a0o
HETOBHOJIITHROI 0COOHW, IO TMOJSATalOTh Y BCTAHOBICHHI BIJMIKOMYBaHHS

3aroJ1iFr0BaYeM BUTpAT:


http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=fullwebr&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=A=&S21COLORTERMS=1&S21STR=Сенін%20Ю$
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— Ha BIJHOBJEHHS 3J0pOB'A: Ha iI JIKyBaHHS, NMPOTE3yBaHHS, MOCTIHHUN
JOTJIS]T, TOCUJICHE Xap4yyBaHHS TOIIIO;

— y 3B'S3Ky 3 BTparor a0o0 3MEHIIEHHSAM 1i TMpane3JaTHOCTI TiCIs
JOCATHEHHS HEI YOTHUPHAALSTH pOKIB (Y4YHEM — BICIMHAAISNTH POKIB),
BHUXOJISIYU 3 PO3MIPY BCTAHOBJICHOT 3aKOHOM MiHIMaJIbHOI 3ap00iTHOI MIaTH.

JlotpuMmyeMocs Ti€i TyMKH, siKa BUCJOBIIOETHCA B IOPUIUYHINA JiTEpaTypi,
[0 MNpW BU3HAYCHHI BIJIIKOAYBaHHS 3 aHaJI30BaHUX IIIJICTAB BHHA
MaJIOJITHBOTO HE MOXE OpaTucs /10 yBaru y BHUIIQJKax, KOJM MaJIOJITHIH €
NOTEepPIUINM, KOJHM MIKOJa BHUHMKJIA BHACTIJOK JMAifl 3amojiroBaya 1 €amoro
MaJIOIITHBOTO, Ha BIJIMIHY BIJl JOLIIBHOCTI BpaXyBaHHS BUHH HETIOBHOIITHBOTO
IIpH BUPIMICHHI TUTaHb PO MPHU3HAYCHHS PO3MIpy BiaIIKOAyBaHHS [76 , C.162 —
163].

V pasi, K10 Ha MOMEHT YUIKOJKEHHS 370pOB'sl HETIOBHOJITHA 0coba Maia
3apo0ITOK, MIKoAAa Mae OyTH BIAIIKOAOBaHA, BUXOASYM 3 pO3MIpY il 3apoOITKY,
aje He HI)KYe BCTAHOBJIEHOTO 3aKOHOM PO3Mipy MiHIMaJbHOI 3apO0ITHOI IJIATH.
BonHouac 3ak0HOM BCTaHOBIICHO 00OB'SI30K BIJIKOAYBaHHS TaKii 0c001 IIKOIH,
NOB'sI3aHOT 31 3MEHILIEHHAM ii mpodeciitHol mpane3aarHocTi abo y 3B'SA3Ky 3 i
HeTpale3aTHicTio (Micas AOCATHEHHS TOBHOJITTS, 3700yTTsA KBaidikairii)
BHACHIJOK KajilTBa ad0 IHIIOTO YIIKOKEHHS 30POB'S, BUXOIAAYU 3 PO3MIPY
3apo0ITHOI TIaTH TpaliBHUKIB 11 KBajidikaiii, ajJe He HI)KY€ BCTAHOBJICHOTO
3aKOHOM PO3MIpy MiHIMaJbHOI 3ap0O0ITHOI IJIATH.

[IpaBo Ha BiAIIKOIYBaHHS WIKOIMU y pa3il cMepTi morepmiioro 3a cr. 1200
K VYkpainu maroTh Hemparne3aaTHi ocoOu, ski Oyiau Ha WOro yrpumaHHi abo
MaJii Ha JICHb HOTO CMEPTI MPaBO Ha OJEPXKAHHA BiJl HHOTO YTPUMAHHS, & TAKOXK
JUTUHA  MOTEPHUIOro,  HapojXeHa  Tmicas  Woro  cMmepTi.  Takumu
Henpale3qaTHUMUA ocobamMu €: 1) miTu, siki He gocsarnu 16 pokis; gitu 3 16 1o 18
POKIB, SIKi HE MPAIIOI0Th, a00 cTapiii 3a el BIK, alie uepe3 Baau (PpizuyHoro ado
pPO3yMOBOTO PO3BUTKY CaMml HE€  CIPOMOXHI 3apOOJISITH; MITH, SIKI € YYHSIMH,
CTyAeHTaMu (KypcaHTaMH, CIyXadyaMH, CTAKUCTAMH) AEHHOT (OpMHU HaBUAHHS —

JI0 3aKIHYCHHS HaBYaHHS, ajieé HE OUIbII SK 0 JOCSITHEHHS HUMHU 23 POKIB;
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2) KIHKY Ta YOJIOBIKH, SIKi JOCSTJIN MEHCIHHOTO BiKY; 3) IHBaNIIX — YJICHU CiM’1
MOTEPITIJIOTO Ha Yac 1HBAJIIHOCTI; 4) HEMOBHOJITHI JITH, HA YTPUMaHHS SKUX
noMepiauil BUILIauyBaB ab0 OyB 3000B’sA3aHMIl BHUIUIAYyBaTH aliMEHTH; S)
Helpale3aaTHi ocolu, sKi He mepeOyBajiu Ha yTPUMaHHI TOMEPJIOTro, aje MaloTh
Ha 1e mnpaso. I[IpaBo Ha oJlep>KaHHS CTPAXOBUX BHUILIAT y pa3l CMEPTI
MOTEPIIION0 MAaIOTh TAKOX JIPY>KHHA (Y0JIOBIK) a00 OfuH 3 0aTbKiB MOMEPIIOTO
Yy 1HIIUWA 4IeH ciM’i, SKIO BIH HE Mpallo€e Ta JOIJsAae AiTeH, OpaTiB, cecTep
a00 OHYKIB IOTEPIILIIOrO, AKI He Aocsarau 8-piudoro Biky [13, ¢.33].

BcTaHOBIIEHO yMOBH IIOJO BH3HAYEHHSI PO3MIPY BiAIIKOMYyBaHHS, CKIATy
JIOXOJIIB sIK 0a3uW BU3HAUEHHS BIJIIKOAYBaHHS TakKuM ocobam y pasi cMeprTi
norepiiioro (yactunu 2, 3, 4 ct. 1200 LK Ykpainn).

OkpemMO BpETYITHOBAHO THUTAHHS BIJMIKOAYBAaHHS BHUTpaT Ha ITOXOBAHHS
(ct. 1201 LK VYkpainn) oco0i, sika 3poduia HE0OX11HI BUTPATH Ha TTIOXOBAHHS Ta
Ha CIOPYIKCHHS HaArpoOHOTO MaM'sTHUKA, BIAIIKOMYBaHHS BHTpAaT Ha
JIKyBaHHS ~ ocoOu, fKa morepmiia Big  3mounHy (et 1206 LK
VYkpainu). BcranoBneno, mo oco0a, ska BYMHMWJIA 3JI0YUH, 3000B's3aHa
BI/IIIKOJyBAaTH BUTPATH 3aKJIAJ0BI OXOPOHU 3710poB's (ab0 10 BiAMOBIIHOTO
OIOMKETY SIKIIO 3aKjaJ OXOpOHU 3A0poB'ss mepedyBae y JepKaBHIM,
KOMYHaJbHIi BiacHOCTI abo BmacHocTi PecnyOnmiku Kpum) Ha nikyBaHHS
MOTEPHIJIOr0 BIJ ILOTO 3JI0YMHY, KpIM BHUMAAKIB 3aBIaHHSA IIKOAU MPH
MEePEeBUIIIEHHI MEX HEOoO0X1gHOT 000poHM ab0 y CTaHl CUJIBHOTO JYIIEBHOTO
XBHJIFOBAHHS, 1110 BUHUKJIO PANTOBO BHACIHIAOK HACUJIBCTBA a00 TSAXKKOi 00pasu 3
00Ky motepminoro. Butparu Ha JIiKyBaHHS MOTEPIIIOTO Bij 3JI0YMHY, BAMHEHOTO
MaJIOJIITHIM a00 HEMOBHOJIITHIM, BIJIIIKOJOBYIOTHCSI 0COOaMHU, BIMOBIJaIbHUMHU
3a iX BHUXOBaHHS Ta 3MIHCHEHHS WIOA0 HHWX HAMIAAY TOINO, BU3HAYCHUMH
crarti 1178 1 1179 uporo Konexcy.

Sxmo x ocoOy, ska BUMHUJIA 3JIOYMH, HE BCTAHOBJIECHO a0 SKIIO BOHA €
HEIUIaTOCIPOMOXKHOIO TIKOJIa TOoTepmijiomy abo ocobam, BuzHadeHuMm cT. 1200
nboro Kojekcy, BIIIIKOAOBYETHCS  JIEPXKABOIO 3a YMOBAMHU Ta B TOPSJKY,

BcTaHoBjIeHUX 3akoHOM (cT. 1207 IIK Ykpainm).


http://zakon4.rada.gov.ua/laws/show/435-15/print1438504130899530#n5513
http://zakon4.rada.gov.ua/laws/show/435-15/print1438504130899530#n5519
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LK VYkpainu BperyiboBaHO MOPSAOK BIAIIKOAYBaHHS INKOAM, IO 3a
3arajJibHUM TIPaBWJIOM TiepeAdavae BUILIATY IIOMICSYHUX IUIATEeXiB abo y
BU3HAUECHUX BHUIIQJIKaX OJIHOPA30BO, ajie HE OUIBII SK 3a TPU POKHU Hamepen,
CTATHEHHS JIOMAaTKOBUX BHTpPAT, BHUKJIMKAHUX HEOOXITHICTIO TOCHUIICHOTO
XapuyBaHHS,  CAHATOPHO-KypOPTHOTO  JIIKyBaHHS,  NIpUAOaHHA  JIKIB,
MPOTE3yBaHHA, CTOPOHHBOTO MOTsay Tomo (cT. 1202); 30UIbIIEHHS PO3MIpY
BIINIKOJYBAaHHS WIKOJM HAa BHUMOTY IMOTEPIUIOrO Yy pas3l 3MIHM CTaHy HOro
npame3aarHocti (cT. 1203), a TakoX y 3B'A3KY 3 MIABUIIEHHSIM BapTOCTI KHUTTS 1
30UTBIIIEHHAM PO3MIipy MiHIMaNIbHOT 3apo6iTHOT TiatH (cT. 1208) Ta 3MeHIIeHHS
pO3MIpYy BIANIKOJYBAaHHS IIKOJM Ha BHUMOTY OCOOHM, sKa 3aBaaia IIKOAU
(ct. 1204), BiOWIKOAYBaHHSA IIKOAW Yy pa3l MNPUINMHEHHS IOPHANYHOI 0co0H,
3000B's13aHO1 BIAIIKOAYBaTH IIKOAY, ii mpaBoHacTynmHUKaMu (cT. 1205).

Okpemo ciiJl 3BEpHYTH YyBary Ha BIJUIKOJAYBaHHS MOPaJIbHOI IIKOJH,
3aBAAHOI KaJILTBOM, IHIIMM YIIKO)KEHHSAM 3I0pOB'ss abo cmepTio (i3UYHOi
ocoOu. IlonoxxkeHHs, IO PEryarolTh Il MUTAHHS, MICTAThCS B § 1 «3aranbHi
MOJIOXKEHHSI TIPO BIIIKOAYBaHHS mkoau» 1. 82 11K Ykpainu.

Tak, momoxenusiM 1. 1 4. 2 ct. 1167 K Vkpainu nepeadaueHo, 110
MoOpajibHa IIKOAA, 3aBJaHa KaJIITBOM, IHIIMM YIIKOJPKEHHSIM 3I0pOB'ss abo
cMepTio (P13UYHOI 0COOM BHACIHIJOK [ii JKepesia MiABUILEHOT HeOe3NeKw,
BI/INIKOJIOBYETHCS HE3aJIEKHO BiJ BUHU OpraHy Jep>KaBHOI BIaJu, OpraHy BiaJau
ABtonomHoi PecniyOniku Kpum, oprany MiciieBoro camoBpsiayBaHHs, Hi3UIHOT
a00 opUANYHOI 0coOu, AKa i1 3aBrana.

Bignosigno mo ct. 1168 11K Ykpainu mopanbHa mKoja, 3aBiaaHa KaJlllTBOM
a00 1HIIUM YIIKOJXKEHHSIM 37I0pOB'sl, MOKe OYTH BiJIIKOAOBaHA OJHOPA30BO ab0
HUISIXOM 3A1MCHEHHS IOMICSYHUX MIaTeX1B; MOpaJibHa IIKOJa, 3aBJJaHa CMEPTIO
¢bi3uuHOi 0COOHM, BIAIMKOJOBYETHCA i1 YOJOBIKOBI (ApyXuHIi), OaTbkam
(ycuHOBIOBauYaM), JITAM (YCHHOBJICHHM), a TaKOXX oco0am, sIK1 MPOXUBAIU 3
HEI0 OIHIEIO CIM'€EIO.

Craig TakoX BIA3HAYUTH, LU0 y 3000B'A3aHHAX MPO BIAMIKOAYBAHHS IIKOIH,

3aBJIJaHOT KaJIIIITBOM, IHIIUM YIIKOJDKEHHSM 370pOB'st abo cMmepTio, 3amiHa
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KpEIUTOpa HE JOMYCKAETHCS, OCKIIBKM BOHM MalOTh OCOOUCTICHUHM XapakTep —
HEPO3PHUBHO MOB's13aH1 3 0c00010 KpeauTopa (ctT. 515 LK Vkpaiun).

3 HaBEIEHOTO aHaI3y MOKHA BUIIJIUTH TaKi BHAM JICTIKTIB 13 3amOIisTHHS
0co01 MIKOAW KATIITBOM, IHIIUM YIIKOJKCHHSM 3I0pOB'S abo CMepTio, IO
MarTh TMEBHI OCOOJMBOCTI: a) JENIKTH, TOB'A3aHl 13 3alOMISHHSAM IIIKOJIH
CTpaxyBaJIbHUKOM (Cy0'€KTOM, 3000B'sI3aHUM CIIJIauyBaTH BHECKH 3a JIEPKaBHUM
COIllaJIbHUM CTpaxyBaHHSAM); O) JACHIKTH, MOB'S3aHI 13 3alOMISHHSIM IIIKOJIU
cy0'eKTOM, KU HE € CTpaxXyBaJbHHKOM; B) AEJIKTH, MOB'SI3aH1 3 3aMoIsTHHIM
ITKOJTA JKUTTIO Ta 3I0POB'I0 0C00i, sSIKa HE JOCATIA MOBHOJJITTSA, T) JETIKTH,
MOB'sI3aH1 3 BIJIIIKOJAYBAaHHSIM BUTPAT Ha MOXOBAHHS TOIO; 1) IENIKTH, MOBs3aH1
3 BIJIITKOYBaHHSIM MOPaJIbHOI IIKOIH.

VY Hayli HMBUIBHO MpaBa BUCIOBIIOETHCS MO3UIISA, 32 SAKOK A0 CHUCTEMU
CreliajJbHUX  JICNIKTIB, 3 SKUMH TOB'S3yIOTh HACTaHHSA  I[UBUIBHOI
BIJITOB1JaIbHOCTI O€3 BHHH, HaJeKaTh TAaKOXK BIAIIOBIIAJIBHICTH 3a 3alOISTHHS
MOpajJbHOI IIKOAM, IO TepeadadeHo mojokeHHsmu ctarti 1167, 1168 1K
Vikpainn [295]. 3 iHImIOT TOYKHM 30pYy BIAIIKOAYBAHHS MOPAJIBHOI IIKOIN
pO3MIISAI0Th B KOHTEKCTI YMOB BIJIMOBIAAIBHOCTI 32 3aBJaHy IIKOAY Ha OCHOBI
reHepajgbHOro 1 cremianbHux nediktiB [177]. Toxk nurtanHs kBamidikarii
MOpaJIbHOT MIKOAW B JEMIKTHUX 3000B'A3aHHSAX € JUCKYCIMHUM 1 3aClyroBy€
yBaru y KOHTEKCTI TEeMHU I1i€1 AuUCepTaIiitHoi poOOTH.

Tak, cnoemianbHl MpaBUiia TMPO  BIANIKOJYBAHHS MOPAJIbHOI  IIKOIU
HE3aJIe’)KHO B1J BUHM 3amojiioBaya BCTaHOBieHO 4. 2 cT. 1167 LUK VYkpainu.
KpiM anamizoBaHWX BHIE BHUIAAKIB, IO CTOCYIOThCS IIIKOJAM, 3aBIaHOI
KQJIIITBOM, I1HIIMM YIOKOJ)KEHHSM 370pOB's abo cmepTio (i3uYHOi ocobdu
BHACJHIIOK Mii JXKepena TMiJBUINEHOT HeOe3MeKH, MOJOKEHHSIMH I[1€1 CTaTTi
BCTAaHOBJICHO TAaKOX, [0 MOpajbHAa IIKOAA BIAIIKOJOBYETHCS HE3AJCKHO BiJI
BUHU 11 3amojiroBaya, SKIIO IIKOAU 3aBAaHO (i3uyHiM 0coO1 BHACTIIOK il
HE3aKOHHOTO 3aCYKCHHS, HE3aKOHHOTO TMPUTATHEHHS JO KPUMIHAJIBHOI
BIIMOBIIAJIBHOCTI, =~ HE3aKOHHOTO  3aCTOCYBaHHS  3aMOO0IKHOTO  3aXOny,

HC3aKOHHOI'o 3aTpUMaHHs, HCE3aKOHHOI'O0 HAaKJIAaJACHHIA aI[MiHiCTpaTI/IBHOFO
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CTSATHEHHS Yy BHUIVISAAl apemrty abo BUMNpPaBHUX pOOIT; B I1HIIMX BHUIAJIKaX,
BCTAaHOBJEHUX 3akoHOM. CiiJ 3a3HAuUMTH, 1[0 IHIIKUX CHEIIATbHUX BHUIAJKIB
MIOJI0 BIIIIKOAYBaHHS MOPAJbHOI MIKOAWM B YACTHHI PETYIIOBAHHS JETIKTHUX
3000B's13aHb [IK VYkpainu He Ha3UBaE.

Y cr. 23 1K VkpaiHu, sKo0 BperyilbOBaHO 3arajbHl MHUTaHHA
BIIIIKOyBAaHHS MOPAJIBHOI IIKOAHW, Y Y. 2 BH3HAYCHO, M0 MOpaibHA IIKOIA
MOJISTAE:

1) y dizuudomy 000 Ta CTpaKJIaHHAX, AKUX (izmyHa ocoba 3a3Hajna y
3B'A3KYy 3 KaJTIIITBOM 200 1HIIUM YUIKOJKEHHSAM 3710POB'S;

2) y HYLIEBHUX CTpaXJaHHIX, AKUX (i3uyHa ocoba 3a3Hana y 3B'S3Ky 3
MPOTUIIPABHOIO TOBEAIHKOI MIOAO0 HEl camoi, WieHIB ii ciM'T M OJIU3bKHUX
pPOINYIB;

3) y AyLIEBHUX CTpaXJaHHAX, sSKUX (i3uyHa ocoba 3a3Hajna y 3B'A3Ky 13
3HUIICHHSIM YM MOIIKOIKECHHAM 11 MaiiHa;

4) y OpUHUXKEHHI YeCTl Ta TIIHOCTI (I3UYHOI O0COOM, a TaKOX JIIOBOI
penytartiii ¢pi3ugHOT a00 IOPUIAUIHOI 0OCOOH.

BiporiiHo, 1o Take BHU3HAUYEHHS 3MICTY MOPaJbHOI IIKOAM CTOCYEThCS SK
reHEepaJIbHOIO, TaK 1 CIHeliadbHuX JelikTiB. Ha migcrtaBi mbOro JIOTiYHUM
BUJA€THCSI BUZHAUUTHU SIK CAMOCTIMHUN KpUTEpiil i KBamidikaiii crnemiaibHuX
JETIKTIB 3 BIAIIKOJYBAaHHS MOpPAJbHOI IIKOAM KPUTEPI «3MICTy 3aBIaHOI
HMIKOAN», SKUM CJ1J BIIHECTH O 3arajibHHUX.

TakuM 4YMHOM, JJISI XapaKTEPUCTUKUA CHCTEMHU CHELiadbHUX MIETIKTIB, IIO
I'PYHTYIOTHCSI Ha BIAMOBIJAIBHOCTI 0€3 BUHH, Tpeba BUXOJUTU 3 TOTO, 1110 BOHA
3aCHOBaHAa Ha MOENl MOEIHAHHS 3arajbHOro (TeHEepalbHOIO) METIKTy Ta
CreliajJbHUX JEJIKTIB, a TaKoXX Ha CTPYKTypH3alli OCTaHHIX 3a pPI3HUMU
KPUTEPISIMH — 3arajibHUMU: Cy0'€KTHUMHU (MOXYTh BUPIZHATHUCS: 32 CY0'€KTOM
3aMOJIISIHHS IIKO/M; 3a Cy0'€KTOM BIAMOBIAAIBHOCTI) Ta 3MICTY 3aBJAaHOI IIKOIH
(MOpabHOT IIKOAM); CHEliaTbHUMH — TMPEIMETHUMH (BKa3ylOTh Ha 3MICT

IIPAaBOBITHOCHH, B IKUX BUHUKJIN JICTIKTHI 3000B's13aHHS).
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BucnoBku 1o Po3zainy 3

1. YV po3BUTOK KOHLEMIT «BIAMOBIJAIFHOCTI 32 PU3UK», 3aMPOIMOHOBAHOT
[".JI. Tlenasiroro ayisi TEOPETHUYHOTO OOTPYHTYBAHHS NETMIKTHUX 3000B’s3aHb 3
BIJIIKOYBAaHHS IIKOJM, 3aBJaHOI JDKEPEJIOM IIBUIECHOT HeOe3nmeku (3aMicTh
KOHIICMIIT «BIANMOBIAAILHOCTI 0€3 BHHH»), BHCIOBJICHO MO3HMIIO, IO
3aMPOBAKEHHS] KPUTEPII0 BUIMPABAAHOTO (IIPUIIYCTUMOTO) JACIIKTHOTO PU3UKY
SK MIJCTaBU 3BUIBHEHHS BIJl JCJIKTHOI BIJMOBIJAIBHOCTI 3a IIKOAY, 3alOJISHY
TaKUM JDKEPEIOM, € MOXJIMBAM 332 YMOBU TIOKJIAICHHS OOOB'SI3KY
BIIMIKOAYBAHHS IIKOJAM Ha Cy0’ekTa MmyOJdiyHOrOo yropaBliHHA Yy cdepi
MOBOJIKEHHSI 3 JIKEpeaaMM MiJABUIIEHOI HeOe3MneKkH, 1o 3a0e3neuye 3arajibHui
MpPaBOMOPSAJIOK, 30KpeMa WIOAO0 VYIpaBIiHHSA puU3MKaMu y 1id  cdepi.
AprymMeHTOBaHO, [0 TAKUM CY0'€KTOM € JiepKaBa, Ha SIKYy MOKJIaJeHO 000B'I30K
3a0e3MeueHHs Ta rapaHTyBaHHs npaB jtoauHu (cT. 3 KoHcTutyiii Ykpainu).

OOrpyHTOBaHO, IO TEOPETUYHY OCHOBY JUJISi BHU3HAUCHHS MOHSATTS
JoKEepesa MiIBUIEeHO] He0e3MeKu CTAaHOBISATh MiIX0AM Ta MOJIOXKEHHS, BTIICHI
B Teopii 00'ekTiB Ta Teopii MAISUIBHOCTI, IO MalTh pPO3TJISAATUCS B
CUCTEMHOMY 3B'AI3Ky, OCKUIBKHA MPOMOHYIOTh OPUANYHI KpuUTepii (03HAKH)
BU3HAYEHHS JKEpesia MiJBUIIEHOI HeOe3NeKu, HeoOXiaH1 i KBamidikarii
JETKTHOTO  TPABOTMOPYUIEHHS, MPAaBUJIBHOTO  BU3HAYEHHS  CyO0'ekTa
JETKTHOTO 3000B's13aHHS Ta HOTO 3MICTY (MIpH BIAMOBIAATBHOCTI).

JloBeleHO, 1110 MNPaBOBUM PEXHUM JKEpEeNa MiABUILEHOI HeOe3MeKu Mae
nyOJIIYHO-TIPABOBY TMPUPOJY, IMPaBOBa KATErOpis <«JIKEPENOo MiJABUIIEHOI
HeOe3MeKn» MICTUTh CKJIaJoBi: a) OO0'€eKTHM MiABHINEHOI Hebesnmeku; 0)
JSUIBHICTD, MOB'SI3aHY 3 MOBOKEHHSIM 13 TaKUMH 00'ekTamu (X yTpUMAaHHSM,
eKCIUTyaTaIli€o, 30epiraHHsM, TPAHCIIOPTYBaHHSIM, BUTOTOBJICHHSIM,
nepepoOKo0, BUAANEHHAM, BUKOPUCTAHHSAM TOIIO). JisS7IbHICTH, MOB'A3aHA 3
MOBOJKEHHAM (YTPUMAHHSIM, €KCILTyaTalli€r0) o0’ €KTa MiJABUIIEHOI HEOE3MeKH,

I'PYHTYETBCS Ha 3acajax pU3UKY, IO € i1 KBali(iKyr040 03HAKOIO.
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OOcTo10€ThCA MO3UIISL, IO TEPMIH «JIISUIBHICTB» y 3HAUEHHI JKepena
M1JIBUIIEHOT HEOE3MEKH HE € JO0CTaTHbO BAAJIMM Ta MPOMOHYETHCA HA 3aMiHY
BUKOPUCTAHHS TIOHSATTS «IMOBOJKEHHS 3 00’ €KTaM MiABHINECHOT HEOE3MEKN» —
AK gis  (AIATBHICTH, OE3MISIBHICTH) IOJO0 yTPUMAaHHS, BUKOPHUCTAHHS,
eKcITyartallii, BUpOOJIeHHs, 30epiraHHs o0'ekTa MiJBUINEHOT HeOE3NeKu Ta
3a0e3nedyeHHsl KOHTPOJo Haa HUM. Lle Bu3HaueHHS € O1IbII ITMPOKUM 1 MICTUTD
O3HAaKM HE JIMIIE 3MICTy Jii y 3HA4eHH1 IISUTBHOCTI, a W KOHTPOJIO SK ii
CKJIaJIOBOi, 110 BJIACHE BUCTYyIA€ KBaJi(iKaliHHOIO O3HAKOI MPABOMOYHOCTEH
3000B'A3aHOTO Cy0'€KTa MOBOKEHHS 3 JHKEPEIOM M1IBUILEHOT HEOe3MEKH.

3anporonoBado 3Miau 110 4. 1 c¢t. 1187 LIK Ykpainu, a came:

— (QopMyJTIOBaHHS «JIUKHUX 3BIpiB, CIY>KO0BUX cOOaK Ta coOaK OINIIBCHKUX
MopiJ TOIIO» 3aMIHUTH CJIIOBAMHU «IUKHX TBAapUH, CIY»KOOBUX coOak, coOak
O1MIIIBCHKUX, MUCJIIMBCHKUX TIOPIJT TA IHIIUX TBAPUHY;

— TICIA CJIB «CTBOPIOE MIJBUIIEHY HEOE3MEKy» CIIOBA «JUIsd 0co0H, sKa
IO JISJIBHICTE 31MCHIOE, Ta IHIIKX OCI0O» 3aMIHUTH CJIOBaAMH <1 0cOOH, sIKa
IO JISTIBHICTD 371HCHIOE, Ta(a00) IHIIUX 0C10».

3anporoOHOBAaHO BPETYJIOBATH 3aKOHOM IMOPSAOK BIJIIIKOAYBaHHS 0COO1
IITKOJTH, 3aBJIaHOT HEKOHCTUTYLIMHUMH aKTaMH, Ta TIOPSJIOK BiJIIIKOIYBaHHS 0CO01
LIKOJIM, 3aBJAHO1 3JIOYMHOM.

Bcranosneno, mo mopiBHaHO 3 LUK VYkpainu, skuii € 0a30BUM aKTOM
IIUBLIBHOTO 3aKOHOJABCTBa, 3akoH Ykpainu «IIpo BiAmOBigadbHICTH 3a MIKOMY,
3aBJaHy BHACIIIOK J€(PEKTy B MPOAYKUII» I'PYHTYETHCS Ha KOHIEMUII OUIbII
IIUPOKOTO KOJia 3000B's13aHUX 0Ci0. ApTyMEHTOBAHO, 110 B YaCTUHI BU3HAYCHHS
KoJia CyO'€eKTIB BIJIMOBIIAJIBHOCTI 3a IIKOAY, 3aMOJiSIHY BHACIIJOK HEJOJIIKIB
ToBapiB, pooIT (mocnyr), UK Ykpainu notpedye nomoBHEHHs. 3allpONOHOBAHO
nonoBHUTH 4. 1 cr. 1210 K YkpaiHu HOBUM TOJOXKEHHSM TaKOTO 3MICTY:
«BianmoBiganbHICTh BUTOTOBIIOBAYA TOBAPY 3a MIKOJY, 3aBJaHy BHACIIJIOK HOTO
HEJIOMIKIB, MOKIAAAETHCSI HAa KOXKHOTO MOCTavyalbHUKA (MPOJABI) y pa3i, KOJIH
BUTOTOBJIFOBaua ab0 TocCTayajbHHKA (MpOJAaBeIls), SKUM TaKui ToBap OyIio

BBEJICHO B O0II Ha TEPUTOPii YKpaiHU, HE BCTAHOBJIEHO .
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ApPrymMEHTOBaHO  TMO3WUIII0 MNP0  CIYINIHICTh  BCTAaHOBJICHHS  Ha
3aKOHOJABUOMY PpiBHI TMIAXOJIB II0J0 BHU3HAUYCHHS MOPAJIBHOI KON
CIOKMBayva, 3aBaHOI BHACIIOK HEOJIKIB TOBapiB, poOIT (mMOciyr), Mo Mae
BU3HAYATHUCS 33 KPUTEPISIMH BTPAT HEMAWHOBOTO XapaKTepy, SIKMX CIIOXKUBAY
3a3HaB YHACIIIOK:

- CIIOKMBaHHA (BUKOpPUCTaHHS a00 KOPHUCTYBaHHS) JAE€PEKTHOI
MPOYKITIT;

—  HaJaHHS HEJIOCTOBIPHOI ab0 HeAOCTaTHBOI 1HGOpMAIli MPO TaKy
MPOAYKIIiTO, il BUpOOHUKA (BUTOTOBIIIOBaYa, BAKOHABIIA);

— HE3aKOHHUX Jii (0e3misiIbHOCTI) MPOJaBIls, BHUTOTOBJIOBAYA,
BHKOHABIIS, 10 TTEPEITKOKAIM CTIOKMBAaUy B 3aXHCTi HOTO MpaB.

BcranoBneno, 1m0 BiANOBIJAJBHICTE 3000B'sI3aHUX OCI0 3a WIKOMY,
3amojiisiHy 0co0aMu, SIKi HE JOCANIM TOBHOJNITTA, NepedyBae y mNpaMid
3aJI€KHOCTI B1Jl 0OCSTY JIENIKTO3aTHOCTI 3alojif0Baya MIKOJAW SIK HA MOMEHT il
3amo/IIsSIHHSA, TakK 1 3a ()aKTOM BUKOHAHHS JEJIIKTHOTO 3000B'13aHHS.

BusznaueHo Taki 0cOOJMBOCTI BIJAMOBIAAIBHOCTI 3a IIKOAY, 3aMoOJisSHY
ocobaMH, $KI HE JOCSIIIIA TOBHOJITTI, abo Heale3JaTHUMH ocob0aMmu:
a) 3amoitoBaYeM IIKOAU € 0coba, siKa Ma€ BaJu JCIIKTO3MaTHOCTI; 0) cy0'ekTOoM
BIINOBITAJIBHOCTI BUCTYNAIOTh OCOOM, Kl Ha 3aKOHHMX a00 IHIIMX MPaBOBHUX
MiJIcTaBax € 3000B'I3aHUMHM ITO0 31HCHEHHS OITIKH, IMKJIYBAaHHS Ta HAIISAY 3a
0Cc00010, 3amomigHHS IIKOAH SKOK CTaJl0 HAcCIIIKOM HEBUKOHAHHA a0o
HEHAJIC)KHOTO BUKOHAHHS HUMU OOOB'SI3KIB 110710 HEl; B) MpaBuja 1I0A0 JTaHOTO
BHAY BIJIMOBIJAIBHOCTI MOXYTh OyTH 3aCTOCOBaHI 10 3alOJIsIHHS IIKOIH Y

Oylib-sIKUX MPABOBITHOCUHAX.
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BUCHOBKHA

VY nucepraniiHOMY JOCIHITKCHHI HABEACHO TEOPETUYHE y3arajJbHEHHS Ta
MOIAHO HOBE BHPIMICHHS HAYKOBOiI 3a/adi, IO BUSBISETHCA Y KOMIICKCHOMY
JOCITIKEHH] TEOPETUYHUX OCHOB IMBLIHLHO-TIPABOBOI BIJIMOBIAAIBHOCTI 06€3 BUHH
y IUBLILHOMY TpaBl YKpaiHH, MEXaHI3MIB MPABOBOTO PETyIIOBAHHS JENIKTHHX
3000B's13aHb, 110 OMNOCEPEJIKOBYIOTH JIaHMK BHUJ  BIAMNOBIAAIBHOCTI, 3a
pe3yabTaTamMu 40oro ¢(hopmMysibOBaHO TaKi OCHOBHI BUCHOBKH.

1. 3'scoBaHoO, MO AOKTPUHOK ITMBLILHOTO IMpaBa YKpaiHW HE BUPOOJICHO
€IUHMX 3acajJ 1 MIAXOJIB MO0 OOIPYHTYBaHHS MOHSATTS, 3MICTY Ta CYTHOCTI
[UBUILHO-TIPABOBO1 BIJMOBIAAIBHOCTI Oe3 BuHU. [lepeBakHa OUIBIIICTH MUTaHb
[MBUILHO-TIPABOBOT  BIJAMOBIAJBLHOCTI 0€3 BUHU B Haylll UUBUIBHOTO MpaBa
VYkpainu 30epirae JUCKYCIMHHUN  XapakTep, M0 3YMOBWJIO JOLLUIBHICTb
y3arajJbHEHHS MIJIXOAIB IIOAO0 iX BUPIMICHHS 1 BUPOOJEHHS TEOPETUYHUX OCHOB
CYy4aCHOTO PO3YMIHHS I[I€1 MPABOBOI KAaTEropii B IIUBIILHOMY IpaBi Y KpaiHH.

2. JlocmiikeHo M OKpecIeHO KOJIO OCHOBHUX TEOPETUYHHUX MPoOIeM Teopii
UBUILHO-TIPABOBO1 BIAMOBIAILHOCTI O€3 BUHU, 110 Y CYKYITHOCTI Ta CUCTEMHOMY
3B'SI3KYy BHU3HAYAIOTh 11 3MICT, 30KpeMa: |) MOHATTA IUBLILHO-TIPABOBOI
BIIMOBIAAILHOCTI 0€3 BUHM; 2) MPUHLMUNK IIUBLILHO-NPABOBOI BiMOBIIATBLHOCTI
6e3 BuHU ; 3) QYHKIIT IUBUIBHO-TIPABOBOI BIAMOBIIATBHOCTI 0€3 BUHU; 4) YMOBU
[IMBUILHO-TIPABOBOI BIAMOBIAAIIBHOCTI 0€3 BHHH; S5) 3aX0AH IHMBIIHLHO-TIPABOBOI
BIJIOBITAJILHOCTI 0€3 BUHM; 6) MEXaHI3M JIii [IMBLIBHO-TIPABOBOT BiIOBITaIbHOCTI
0e3 BUHM;, 7) e(PEKTHBHICTh IHMBIJILHO-TIPABOBOI BIJMOBIIAJBHOCTI 0€3 BHHH;
8) nmepcreKkTUBH PO3BUTKY IUBIILHO-IIPABOBOI BIAMOBIAIBHOCTI 0€3 BHHH.

3. HocnimkeHo reHe3y Teopil IUBUIBHO-TIPABOBOI BIMOBIIAIBLHOCTI 0€3
BUHHU. 3'SICOBAHO, MO 1i BUTOKK OEpyTh MOYATOK 13 PUMCHKOTO IMpaBa, B pamMKax
SKOTO THCTUTYT BIJMOBIAAJILHOCTI 0€3 BHHHU MPOMWIIOB €BOJIIOLIID B IMPOEKIIi:
BIJMOBiMaIBHICTH-IIOMCTA, 3aKOH TajgioHa — Jus talions (abo 3axoH BigmiaTu),
cuctema mTpadiB (poena). VY KiIaCHYHOMY pHUMCHKOMY TIpaBi OyIo

3al04aTKOBaHO JU(EepeHIliaiiio JIeJIKTHOT BIAMNOBIJAJIBHOCTI 3a O3HAKaMH
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3BHYAHHUX JENIKTIB Ta OCOOJHMBHUX BHIAJIKIB — KBa31JEJIKTIB, III0 BUHUKAIU
HE3aJIeKHO BIJ] BUHU 3a MPUHLIMUIOM CHOpUYMHEHHs. Takl BuUmaaku Oynu
BUHSITKAMH, 1110 YiTKO BU3HAYAIINCS 3aKOHOM.

4. Ha ocCHOBI KOMIUIEKCHOTO aHami3y Ta Yy3arajlbHEHHS HAyKOBHUX
KOHIICMINIA I0J0 OOTPpYHTYBaHHS Teopii  BIAMOBIIAJBHOCTI 0€3 BUHHU,
3alpPONOHOBAHO AaBTOPCHKY iX KiacH(ikallifo 3a OCHOBHUMH TEOPETHYHUMU
npo0iemMamu, 1110 NOTPeOYIOTh PO3B’sI3aHHS:

—  Teopii  (QYHKIIOHAJBHOTO  OOTPYHTYBAHHS  IMBLIBLHO-TIPABOBOI
BiJITOBIAJILHOCTI O€3 BUHU;

— Teopii 1MmOAO PO3YMIHHS BHHM Y CKJaAl IHMBLILHO-TIPABOBOL
BIJINOBIIAJILHOCT] O€3 BUHH,

— Teopli MPUUUHHOTO 3B’ SI3KY;

— Teopii 00’ €KTUBHUX YMOB IIUBUIBHO-TIPABOBOT BIMOBIJATBHOCTI O€3 BUHH.

5. lluBLapHO-TIpaBOBAa BIANOBIAAIBHICT 0€3 BHUHH SK 3acid 3axHUCTy
[IMBUILHUX MPaB BUKOHYE MPABOOXOPOHHY (PYHKIItO, a came: 1) mpeBeHIli — o0
OXOpPOHU TPABOMOPSAKY Yy cdepl HUBUIBHUX BIIHOCHH; 2) CTUMYJIIOBAHHS II0JI0
JOJIepKaHHS, HE MOPYLIEHHS LMBUIBHUX MpaB (CIPSMOBAHO Ha (popMyBaHH:
MPaBOCBIJOMOCTI, 00a4WJIMBOCTI, JOOPOCOBICHOCTI Ta PO3YMHOCTI CyO’ €KTIB
UMBUIBHUX  MPABOBIIHOCUH); 3)  BIOHOBJEHHS  IPAaBOBOTO  CTAHOBHILA
MOCTPAXKIANIOr0; 4 ) KOMIIEHCAITT 32 3aM0/IIHY IIKOY.

6. ApryMeHTOBaHO, 1110 IIMBUILHO-TIPABOBA BIMOBIJAIBHICTH 0€3 BUHU Ma€
XapakTep UUBUIbHO-TIPABOBOrO MPUMYCY, 110 B Cy4aCHOMY IpaBl CJIiJl pO3TIsAaTh
K BCTAHOBJICHUW TO3UTHUBHUN TPABOOXOPOHHUM OOOB’SI30K  JCIIHKBEHTA,
BUKOHAHHS SKOTO TPYHTYETHCS Ha TIEpeBarax MUCIIO3MTHUBHUX HAYall [UBIILHOTO
npaBa. BonHouac BiH MOke OyTH 3a0e3nedeHuil 3aco0aMu JepKaBHOTO MPUMYCY,
y TOMY YHCJIl FOPUCAUKIIITHUMH.

/. lluBuibHO-TIpaBOBa BIAMNOBINANBHICTH ©0€3 BHHU TIPYHTYETHCA Ha
CHeIliaJbHUX JENKTaX, BHU3HAYCHUX 3aKOHOM, MAa€ IMIEPATUBHY IOPUAUYHY
MPUPOAY 3aKPITUICHHS HOPM, IO TaKOX CIPSIMOBAHO HA BU3HAYCHHSI MEX TaKOl

B1JIIIOBIIAJILHOCTI.
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8. 3a mpaBOBOIO CYTTIO Ta XapaKTEPOM MPABOOXOPOHHOTO 3000B’s3aHHS
JIETIHKBEHTAa IMBUIbHA BIJANOBIAAIBHICTE 0€3 BHHU € IHUBIJILHO-TIPABOBOIO
CAHKI[I€IO, 110 MOXE BHUCTYNaTH B pI3HHX (opMax (BIIHOBJICHHS MOPYIIEHOTO
IpaBa yepe3 ONepaTUBHO-TPABOBI 3aX0/I1, BU3HAHHS TpaBa, KOMIICHCALIis).

9. BusHaueno, 1mo 00’ €KTHBHOIO ITIJICTaBOIO HACTaHHS BIAIIOBIIAJIBLHOCTI O€3
BUHH € 3aMOIISTHHS ITKOJM B YMOBaX BHITAJIKY, Ka3yCy, pU3HUKY.

10. BcTaHOBIIEHO, IHCTUTYT ITUBUIBHO-TIPABOBOI BIMOBIIAILHOCTI O€3 BUHHU
XapaKTepU3y€eThCS TAKUMHU O3HAKAMMU:

— Mae 3aKOHOJ[aBYy MPUPOY;

— KOMIUIEKCHICTIO, OCKIJIbKM HOTO HOPMH MICTATHCS B PI3HHUX Taly3€BUX
3aKOHOJIJAaBUMX aKTaX;

— CUCTEMHICTIO — HOPMH PO LMBUIBHO-IIPABOBY BIJAINOBIIAJIBHICTE O€3
BUHHU 3aKPIIICHO Y CHEHIaIbHUX 3aKOHOJABUMUX aKTaX Y PO3BUTOK BIAMOBITHUX
nonoxenb [IK Ykpainu sk 6a30Boro akta HUBLUILHOTO 3aKOHO/IaBCTBA.

11. Jo mpaBoBHX 3BHYAiB, IO CTOCYIOTHCS IPABOBOTO pEryJIIOBaHHS
[IUBLIBHO-TIPABOBOi  BIANOBIAJIBHOCTI 0€3 BHUHHM, HAJCKUTh BUPOOJICHE
MPAKTUKOI [JIOBOTO O0OPOTY JOTOBIPHE 3aCTEPEKEHHS Mpo (Popc-Maxop.
BcTanoBneHo, 1mo moHATTS GOpc-Makopy HE OJIEPKaJI0 YITKOTO BU3HAYCHHS B
3aKOHOJABCTBI YKpaiHW, OJHAK MPAaKTUKa MPaBO3aCTOCYBaHHS BKa3ye€ Ha HOTO
JETITUMHICTh. APTYMEHTYEThCS MAOIIIBHICTh 3aKOHOJAaBYOTO BPETYIIOBAHHS
NuTaHb (OpPC-MaKOPy, IO BIAMOBIJA€ MDKHAPOJHINA MPAKTHIN H1JIOBOTO
obopoTy.

12. OGcTor0€ETHCS TO3HITIA, 1110 UBUIbHA (JETIKTHA) BIAMOBIIAIBHICTD 0€3
BUHU MOE MaTH MICIIE K Yy MO033J0TOBIPHUX BIJHOCHHAX, TaK 1 JOTOBIPHUX,
1m0 OOIPYHTOBYETHCS JIOTIKOK BHUKJAAy HOPMAaTHBHOIO Marepialy Ta
cTpykTypHOt0O mobOymoBoro I[[K VYkpainu B yacTuHi pO3MIIIEHHS HOPM, Kl
pPeryJoIOTh 111 TUTaHHS. Y JOTOBIPHUX BiJHOCHHAX BIAMOBIAAILHICTh 3a3BUYAl
€ JIOTOBIPHOIO Ta HACTAa€ 3a MOpPYLIEHHS OOOB’A3KiB, IO CTAaHOBJISATH 3MICT
MPaBOBITHOCHH, 3aCHOBAaHUX Ha JIOTOBOPi. Y pasi, AKIIO WAETHCS PO MHUBLIBHY

BIAMOBIJANbHICT, 0€3 BHUHM Ta 3aloOJIsIHHS IMKOAW (30UTKIB), Taki 30UTKHU
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3yMOBJICHI BJIaCHE HEBUKOHAHHSAM JOTOBIPHHX 3000B'si3aHb, LI0 MOB’S3aHE 3
He3aJIe)KHUMHM Bijl 3000B’s13aH01 ocoOu obcTtaBuHamu. [IpaBoBa CcyTh IUBIIBHOT
BIIMOBITAJIBHOCTI 0€3 BUHM TOJISITAE B 3AMOISTHHI MTKOIK (30MTKIB) 32 YMOB, 1110
HE 3aJiekaTh BiJ BOJIi, BUHU Ta A1 3amojitoBada (MPaBOMOPYIIHUKA). YTIM
SKIIO T03aJ0TOBIpHE JAEIIKTHE 3000B’sA3aHHS BUHUKAE MK Cy0’€KTaMu, IO
paHimie He OynH IMOB’A3aHI KOHKPETHUMHU ITUBUIBHHUMHU MPABOBITHOCUHAMHU, TO
JIOTOBIpHE [IEJIIKTHE 3000B’s3aHHS BUHHUKAE MIXK KOHTpareHTaMH TPHUBAIOYHUX
JIOTOBIPHUX MPABOBITHOCHH.

13. Ha miacraBi aHamizy CyAOBOi MPaKTHKMA OO BiAIIKOJYBaHHS
3aBJaHOi Cy0'€KTOM TOCHOJApIOBAaHHS IIKOJAY B PaMKax JOTOBIPHUX BIJIHOCHH
(Ha mpuKIaal 3ali3HUYHUX TEPEBE3€Hb) BCTAHOBJIEHO, IO JOBEACHHS (aKTy
3alOMISIHHS IIKOJU (BTPATHU BAHTAXKY) 3A1MCHIOETHCS Yy MOPSAJIKY Ta BIANOBIIHO
JI0 TpaBuj, BCTAHOBJICHUX [JII TaKUX CYO'€KTIB TOCHOJapOBaHHSA, TOOTO
HaeThes mpo crelialbHUN NpoLeAypHUN NOPSI0K JOKa3yBaHHs, 1110 3a0e3Meuye
HaJIC)KHICTh JTOKa31B.

14. Ha minacraBl MNpPOBENEHOTO aHANI3y MPOIMOHYETHCS aABTOPCHKA
Kiacudikailiss IUBUIBHO-MPABOBO1 BIAMOBIJAIBHOCTI 0€3 BUHHM 3a TaKUMHU
KPUTEPISMH:

a) 3a BUJaMH MTPABOBIAHOCHUH: JJOTOBIpHA Ta M03aJ0rOBIPHA;

0) 3a cy0'ekTaMu PaBOMOPYIICHHS;

B) 3a cy0’€KTaMH BIJIMOBIIAIBHOCTI;

T') 3a BUJIaMH JEJIKTIB;

1) 3a 00'€eKTOM [EeNIKTHOrO 3000B'si3aHHS: MalHOBE BIAIIKOAYBaHHS
(koMmmeHcalisi) ¥ opraHizaiiifHO-TpPaBOBI  3axO0Ayd  IIOJO0  BIJHOBJICHHS
NOPYILIEHOT0 HUBIJIBHOTO MpaBa.

15. JIudepenniiioBaHO BU3HAYCHHS TOHSITH «BUIMAMOK» Ta «Kazyc» SK
CaMOCTIMHI H1ACTaBH 3BUILHEHHS B1J BIANOBIAAIbHOCTI.

[Tix BUMagKOM MPOMOHYETHCS PO3YMITH O00'€KTUBHO 1CHYIOUl OOCTaBUHU

abo ix 30ir, 3a skuX OyAb-gKi 11i 0coOu, sika nisiiga JOOPOCOBICHO 1 PO3YyMHO,
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3yMOBUJU O 3amoMisHHS IIKOIW, SKIIO Takl IsTHHA HE BUKJIMKAHI YHIMOCH
HaMipoM ab0 HEOOEpEeKHICTIO, TOOTO 3a BIJICYTHOCTI BUHH MOPYIITHUKA.

Kazycom € obcTtaBuHa, IKy HE MOKHA MEepe0aYUTH Ta MOMEPEIUTH TIPH
3aCTOCYBaHHI 00OB'SI3KOBOI i1 OOp>KHMKA 00a4HOCTI, a00 BOHA Moryia O OyTH
nepeabadeHa Ta TMONEpeKEeHa, SKIO0 O OOpXHUK BIAHICCS JO CBOTO
3000B's13aHHA 3 OUIBIIO0 00aYHICTIO, HIXK Ta, A0 AKOi BiH OyB 3000B's13aHUiA, 2060
AKIIO Ha ¥Moro Micii Oyna O iHma oco0a, MpoTe HOro M0OPOCOBICHICTH 3a
ICHYIOUHUX JUISI HBOTO OO'€KTHBHHUX YMOB HE BHUKJIMKAe CyMHIBIB. Bumamok
(ka3yc) xoua ¥ XapakTepU3YEThCS TIEBHUMU O3HAKaAaMU BIUIUBY CYO'€KTHBHOTO
YUHHUKA (HAa BIJMIHY BIJI HENepeOOpHOi CHUJIM), 3a CYKYIHICTIO Ta 30iroMm
00CTaBHH K BUHSITKOBA IOIII € SIBUIIEM 00'€KTHBHHUM.

16. ApryMeHTyeTbcs TO3HIIis, IO CyO €KT BIAMOBIJATBHOCTI 3a MIKOAY,
3aBJlaHy JKEPEJIOM IiIBUIIEHOT HeOe3MeKH, Mae MOEIHYBATH JIB1 OCHOBHI PUCH:
a) OyTH TUTYJIBHUM BOJIOAUIBLIEM JKEpelda IIJBUINECHOI  HeOe3IeKwu;
0) 3A1MCHIOBATH YIIPABIIIHHSA TaKUM JKepenoM. Takui MiaxiJ J1a€ MOXKJIUBICTh
BUOKpEMJICHHSI Ta 4iTKOi KBamidikalii OKpeMHX BHIIAQJIKIB, 3a SKHX
BIJIMOBIAAJIBHICT MOJKE TMOKJIAJaTHCS Ha KUIBKOX OCI0, 3aJIe)KHO BIJI IXHBOI'O
CTaTyCy B CTPYKTypl TMpaBomopyiieHHs. Bomominens, SKkuM Ha MTpaBOBUX
NiJCTaBax nepeaaHo (MOBHICTIO ab0 4acTKOBO) (DYHKIIIT yIpaBiiHHA IHIIINA 0COO01,
Mae HeCTH cyOcuaiapHy (JOJaTKOBY) BIiAMOBIAAIBHICTh. TaKWM  IMAXIJ
KOpEMIoeThes 1 3 npunucamu 9actul 3 14 ct. 1187 LUK Vkpainu. [Ipononyrotses
3MmiHu 10 4. 2 cT. 1187 LK Ykpainu, a came: C10BO «BOJIOAI€» 3aMIHUTU CIIOBaMU
«€ TUTYJIBHUM BOJIOJAUIbIIEM Ta/ab0 3AIMCHIOE YIPaBIIHHS» 33 KOHTEKCTOM
MTOJIOKCHHS.

17. 'V posBurok mno3zuuii O.M. KiouMeHko mnpo Te, WO JAENIKTHY
BUIMOBIIAJIBHICTh JIEP’)KaBU IIOJ0 BIAIMIKOAYBAHHS IIKOJAW, 3amofisiHy il
OpraHamu, CJIiJI PO3MISAATH HE K 3aXiJl IEp>)KaBHOT'O IPUMYCY, a K peajizalliro
il mpaBo3axucHO1 (YHKIIII, COIPSIMOBAHOI Ha MPAaBOBITHOBJICHHS, KOMIICHCAIIO
(BINIIKOMYBAHHS), BHUCIOBICHO apryMEHTH, IO TPaBOBI YMOBU HaJIIJICHHS

JepKaBU JIETIKTHOK BIAMOBIAAJIBHICTIO 3a WIKOMY, 3alofisHy ii cyO0'ekTamu
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mpUBaTHIA 0c001, MOB'sI3aHI 3 TOKJIAJACHHSIM Ha JEp)KaBy 3aKOHOM OOOB’S3KY
NPUUHATH B 3arajbHOCYCHUIBHUX IHTEpEcaxX PU3UK 3a MISUIBHICTH 1i OpradiB, ix
MOCAI0OBHX 1 CITY)KO0BHX 0Ci0 1MI010:

— BOJIOJIHHS (YyTpUMaHHS, KOPUCTYBAHHS, €KCIUTyaTallil0 TOLIO) 00’ €KTaMH,
110 € JpKepeaamMu MiABUIIECHOT HeOe3NeKu;

— BUKOHaHHSA GyHKIIA (00OB’SA3KiB), IO TMOB’S3aHI 13 MiABUIIICHUM
CTyneHeM HeOe3MeyHOCTI a00 yMOBaMH KpaifHbO1 HOoTpeOu (HeoOX1THOCTI);

— BHUKOHAHHS JI€P>KaBHO-BJIAJIHOI MJISJIBHOCTI, M0 Ma€ TiJBUIICHUN
CTYMIHb 3aTaJIbHOCYCIIJIBHOI BiAMOBIJaIBHOCTI.

18. AprymenToBano Ta  c(OpPMYJIBOBAaHO  MPOMO3HUIT  MIOAO
BJIOCKOHAJICHHSI 3aKOHOJaBCTBa YKpaiHu, 30kpeMa 3minu a0 LK Ykpainum, a
came:

vV yacTHHI nepuri crarTi 1187:

(opMyNIOBaHHA «JIMKHX 3BIpPiB, CIyXKOOBHUX co0ak Ta coOak OIMIIBCBKUX
MOpiJ TOIIO» 3aMIHUTHU CJIOBAMU «JIHUKUX TBapWH, CIyXkO0OBUX cobak, cobak
O1MI1BCbKUX, MUCIMBCHKUX MOPIJ Ta 1HITUX TBAPUHY;

MICsl CJIB «CTBOPIOE MIJBUIIECHY HeOe3MmeKky MAjis ocolOu, sKa I[t0
JISUTBHICTD 3JIIMCHIOE,» CIIOBa «Ta IHIIUX OCIO» 3aMIHUTH clloBaMU «Ta(abo)
THIIIUX OC10».

v gactuHl apyrid crarti 1187 clIoBO «BOJOAI€» 3aMIHATH CJIOBAMH «€

TUTYJIBHUM BOJOAUTBIIEM Ta/abo 3IMCHIOE YHOPaBIIHHS» 32 KOHTEKCTOM
MTOJIOKCHHS;

JIONOBHUTH 4YacTUHY mepiry crarrti 1210 HOBUM ITOJIOKEHHAM TaKOTO

3MICTY: «BiamoBiTasbHICTG BUTOTOBJIIOBAYa TOBApY 3a WIKOAY, 3aBIaHy
BHACJIJIOK HMOro HEJIOJIKIB, MNOKJIAJa€ThCsI Ha KOXXHOIO ITIOCTadyajJbHHUKA
(mponaBiisg) y pasi, KOJM BUTOTOBJIOBAaY a00 MOCTadYabHUK (MPOJABEIb), SKUM
Takuii ToBap OyJi0 BBEAEHO B OOIT HAa TepUTOPIi YKpaiHU, HE BCTAHOBJICHUI.
3anmponoOHOBAHO BPETYJIIOBATH 3aKOHOM TOPSJIOK BIIIKOMAYBaHHS 0CO01
IIIKO/IM, 3aBJIaHOT HEKOHCTUTYIIMHUMH aKTaMH, Ta TIOPSAOK BIAMIKOTyBaHHS 0C001

IIKOJIM, 3aBJAaHO1 3JIOYMHOM.
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19. ApryMeHTOBaHO TO3HMII0 MPO CIYIIHICTh BCTAHOBJIEHHS Ha
3aKOHOJABUOMY PpiBHI IMIAXOMIB IIOJ0 BHU3HAYCHHS MOPAJIbHOI IIKOJH
CIOKMBayva, 3aBaHOI BHACIIOK HEOJIKIB TOBapiB, poOIT (mMOciyr), Mo Mae
BU3HAYATHUCS 32 KPUTEPISIMH BTPAT HEMAWHOBOTO XapaKTepy, SKUX CIIOKHBAY
3a3HaB YHACIIiIOK:

— CIIOKMBAHHA (BUKOPHUCTaHHS a00 KOPUCTYBaHHA) Ae(PEKTHOT MPOAYKIIIi;

— HaJaHHS HEIOCTOBIpHOI abo0 HeAOCTaTHLOI 1HdoOpMAaIli Mpo TaKy
MPOAYKIiFO, il BUpOOHUKA (BUTOTOBJIIOBaYa, BUKOHABIISN);

— HEe3aKOHHWX ik (0e3misuTbHOCTI) TPOAABIA, BHUTOTOBIIOBAaYA,

BHUKOHABIIA, IO IICPCIIKOIKAJIN CIIOKHNBA1y B 3aXHCT1 HOTO IIpaB.
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llenosea 1. OOrpyHTyBaHHS B IOPUAMYHIN JITepaTypi BIANOBIIAIBHOCTI
HE3aJIe)KHO BiJl BUHU 3a KOy, 3aBAaHy JKepesoM miaBuiieHoi Heoesneku / I
[Tennsra // IlinmpuemMHUIITBO, TOCcoAapcTBo i mpaBo. — 2006. — Ne 4. — C. 22—
24.

Iucomenna O. I1. TlpaBOBIAHOCHHHY, 1110 BUHUKAIOTH Y 3B’A3KY 3 MOPYIICHHAM
MpaB CIIOKUBAYIB BHACIIOK HEOJIKIB TOBapiB, pooOiT (mocayr): Mmonorp. / O.
I1. ITucemenna. — Biguuns: Binau. ras., 2009. — 160 c.

Ilioonpueopa O. A. Pumceke npaBo / O. A. I[limonpuropa, €. O. XaputoHoB. —
K.: FOpinkom Iutep, 2006. — 512 c.
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Inan miii: «Yxpaina — €Bpometicbkuit Coro3». — €Bporneichka MOJTITHKA
cyciacta. — [Tnan // Mixnap. nok. Big 12.02.2005 Ne 994-693.

IInauxos JI. @. BimmkomgyBaHHsa ImKOAU (i3U4UHIA 0co0i, 110 MOTEpHiia Bij
3JI0YMHY, 3a IMBUIBHAM 3aKOHOJAABCTBOM: JHC. ... KaH. ropua. Hayk: 12.00.03 /
. @. [InaukoB; Oxec. Haw. ropua. akaa. — O., 2008. — 181 c.

llosvluienue poin TpakJaHCKO-IPABOBOM OTBETCTBEHHOCTH B OXpaHE MpaB U
WHTEpEeCcoB TpaxkaaH u opranu3anuii / booposa JI. B., JIyup B.B., Cobuak A. A.
u 1p.; oTB. pen.: A. A. Cobuak, . H. llleBuenko. — K.: Hayk. nymka, 1988. —
262 c.

Tlonoocennss Mpo TMOPSIIOK 1 YMOBU TPOBEJICHHS OOOB'S3KOBOTO CTpaxyBaHHS
uBiabHOL [...] / BepxoBuuii Cyn; YxBama, Burar m. 12 Bix 21.04.2004. -
Pesxxum noctymy: http://zakon.rada.gov.ua/laws/show/n0139700-04

Ilonnep K. Binkpure cycnijabCTBO Ta Horo Bopord : B 2 T. / Kapn [lonmep; [mep.
3 anri. O. Kopanenka]. — K.: OcHoBu, 1994. — T. 1: V nmomoni IlnmaroHoBux
yapiB. — 444 c.

Ilocmanosa Ilnenymy BepxoBHoro Cyny VYkpainu «IIpo mpakTuky po3risimy
CylaMH [MBUIBHHUX CIpaB 3a I[MO30BaMHM MPO BIANIKOAYBAHHS IIKOAW» Bij
27.03.1992 Ne 6 // BicH. BepxoBuoro Cyny Ykpainu. — 2004. — Ne 1. - C. 17 —
25.

llocmanosnenue 1lnenyma BepxoBHoro Cyma CCCP «O cyneOHOM TpakTHKe
no uckam o Bo3MmeimieHu Bpema» or 23.10.63 // Co6opuuk IlocraHoBieHwMi
[Tnenyma BepxoBraoro Cyna CCCP 1924 —1963. — M., 1964. — C. 447.

Ilpumax B. /[. luBibHO-TIpaBOBA BIMOBIIATBHICTS IOPUINYHHUX OCIO:

auc. ... kKaaa. ropua. Hayk: 12.00.03 / [Ipumak Bomogumup Amutposuy; [H-T
nepskasu i1 mpasa iM. B.M. Kopenekoro HAH Vxkpainu. — K., 2005. — 209 c.
Ilpumax  B. /]. 1luBUIbHO-TIpaBOBA BIJMOBINATIBHICTE HOPUIWIHUX OCIO:
aBToped. auc. ... kaua. ropua. Hayk: 12.00.03 / B.JI. Tlpumak; IH-T nepkaBw i
npasa iM. B.M. Kopenskoro HAH Ykpainu. — K., 2005. — 16 c.

Ilpumax B. J[. lluBinbHO-TIpaBOBa BiIMOBIAATBHICTh OPUIUYHUX 0CI0: MOHOTP.

/ B. [. llpumak. — K.: FOpinkom IaTep, 2007. — 432 c.
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Ilpumax B. O3Haku HemepeOOpHOI CHIIM y BIAHOCHMHAX LUBUIBHO-TIPABOBOI
BignoBigansHoCcTi / B. ITpumak // FOpun. Yipaina.— 2008. — Ne 6. — C. 60.
Ilpunyunor  MEXIyHApOJIHBIX  KOMMEPYECKMX  JOTOBOPOB  (IIPUHIUIIBI
YHUJIPYA (UNIDROIT) Big 01.01.94 Ne995-920 — Pexum pgocrtymy:
http://zakon2.rada.gov.ua/laws/show/995 920

Ipucsaxcniox B. I1. 1luBiibHO-TIpaBOBA BIAMOBIAAIBHICTH 3a 30MTOK Ta IIKOIY,
10 3aBJlaHl MpaliBHUKAM MPABOOXOPOHHUX OpPraHiB: JMC. ... KaHJ. IOpUJ. HAYK:
12.00.03 / Tlpucsoxutok Banepiii IlaBmosuu; HJII mpuBar. mpaBa 1
nianpuemuuiTea Hai. akan. npaBoBux Hayk Ykpainu. — K., 2011. — 223 c.
Ipucsaxcniox B. I1. 1luBuibHO-TIpaBOBa BIAMOBIAANBHICTD 32 30UTOK 1 IIKOIY,
10 3aBJlaHl MpalIBHUKAM IPABOOXOPOHHUX OpraHiB: aBTOped. AMC. ... KaHA.
opug. Hayk: 12.00.03 / B. II. Ilpucsoknrox; HJII npuBar. mnpaBa i
nignpueMHuITBa Har. akan. npaBoBux Hayk Ykpainu. — K., 2011. — 18 c.
Ilpobnemwur 001N TEOpHUM TMpaBa U rocyaapcTBa: yued. st By30B. [lox oom.
pen. un.-kop. PAH B. C. Hepcecsnua. — M.: U3n. rpynia HOPMA-TH®PA,
1999. — 832 c.

[Ipo BIAHOBIEHHS IUIATOCOIPOMOXKHOCTI OOp>KHHMKa a00 BHU3HAHHA HOTO
Oankpyrom : 3akoH  Ykpaimum Big 14 TpaBHs 1992  poky
No 2343-XI11 // Binomocti BepxoBnoi Pagu Ykpainu (BBP), 1992, Ne 31, cT.440.
Ilpo euxomanms pilleHb Ta 3aCTOCYBaHHS MPAKTUKH €BPONEHCHKOTO cyay 3
npaB moauHu . 3akoH Ykpaimm Bim 23.02.2006 Ne 3477-1V /I Bimomocti
Bepxosnoi Pagu Ykpainu. — 2006. — Ne 30. — Cr. 260.

Ilpo euxkopucmarnusa SAEpPHOI €HEPrii Ta pagialiiHy Oe3nexy : 3akoH YKpaiHu
Big 08.02.1995 Ne 39/95-BP // Bimomocti BepxoBHoi Pagn Ykpaiau. — 1995. —
Ne 12. - Cr.81.

Ilpo 6ionosioanvHicms 3a MKOAY, 3aBJaHy BHACTITOK NMe(DEKTy B MPOMYKIIIL:
3akon VYkpaimm Big 19.05.2011 Ne 3390-VI // Bimomocti BepxoBnoi Pamu
VYkpaian. — 2011. — Ne 47. — Cr. 531.
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Ilpo sionogidanbricms onepaTopiB AACPHUX CyACH : MiKHAPOTHA KOHBEHITISA
BIJ 25.05.1962. — Pexum JIOCTYTIY:
http://zakon5.rada.gov.ua/laws/show/995 241

IIpo @ionosioanvuicms Tepen TPETHOI CTOPOHOIO B raiy3i siAepHOI eHeprii :
[Tapusbka KouBewuiis Big 29.07.1960. — Pexum JOCTYTY:
http://zakon4.rada.gov.ua/laws/show/994 006

Ilpo eHecenHs 3MIH Ta JONOBHEHb O HOPMATHUBHO-NPaBOBHX akTiB : Hakas
MinicTepcTBa TpancnopTy Ykpainu Bijg 28.05.2002 Ne 334, — Pexxum J0CTymy:
http://zakon4.rada.gov.ua/laws/show/z0565-02

Ilpo eHecenmHs 3MIH Ta JIOMOBHEHb JO pO3'SICHEHHs Tpe3uaii Buioro
apOitTpaxknoro cyny Ykpainu Big 01.03.94 No02-5/215 «IIpo pesiki muTaHHS
NPaKTUKHA BUPIMICHHSI CIIOPIB MOB'SI3aHKX 3 BIAIIKOAYBaHHAM mkoam» / B pen.
Pexomennamiii [Ipe3uaii Buioro rocrogapebkoro cyay Big 29.12.2007 Ne 04-
5/239. — Pexxum nmoctymy: http://zakon.rada.gov.ua/laws/show/va239600-07

Ilpo Oeski mUTaHHS 3aCTOCYBaHHS CyJaMHM 3aKOHOJABCTBAa IPHU BHUPIIICHHI
CIIOpIB TIPO  BIAMIKOJYBAaHHS IIKOJW, 3aBAAHOI JKEPEJIOM  IMiIBUIICHOI
HeOesneku // Tlmenym Bumioro cremianizoBaHoro cyay YKpaiHU 3 pO3TIISAY
UBUTBHUX 1 KpuMiHaabHuX crpaB: [locranoBa Big 01.03.2013 Ned. — Pexum
nocrymy: http:// zakon.rada.gov.ua/laws/show/v0004740-13

Ilpo  Oesxi TWTaHHS TPAKTHUKWA BUPIIMIEHHS CHOOpIB, TMOB'SI3aHUX 3
BIIMIKOAYBaHHSAM ImKoau // Bumui apOitpaxuuii cyn; Pos'scHeHHs
Big 01.04.94 No 02-5/215 B  pen. Pexomenmamiii  Ilpesumii  Bumroro
rocriogapcbkoro cyny Ne 04-5/239 Big 29.12.2007. — Pexum pocrymy:
http://zakon0.rada.gov.ua/rada/show/v-662600-14

Ilpo Oesaxi TWTaHHS TPAKTUKH 3aCTOCYBAaHHS TOCIOJAPCHKUMU CYAAMH
3aKOHOJIAaBCTBA TMPO 3ajli3HWYHI TIEPEBE3CHHS (3a MaTepiajlaMd  CIpas,
PO3TISIHYTUX Y KacaliifHOMy TOpAAKY BuIIUM TocmogapchbkuM —CyaoM
VYkpainu): orisaoBuil JgucT Buioro rocmomapcbkoro cyny YKpaiHU  Bij
21.05.2014 Ne 01-06/662/2014. — Pexum JOCTYIIY:
http://zakon4.rada.gov.ua/laws/show/v-662600-14
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IIpo 0o2060pu MixkHAPOIHOT KyMIBII-MIpoJaxxy ToBapiB : Konseniis Opranizarii
O0'eqHannx Hami BIJI 11.04.80. — Pexum
nocrymy: http://zakon.rada.gov.ua/laws/show/995 003

IIpo 3a6e3neuennss opraHizamiitHO-MPABOBUX YMOB COIIaJIbHOTO 3aXUCTY MITEH-
CUPIT Ta JiTeH, M030aBlIeHUX OaThbKIBCHKOIO MIKIIyBaHHS: 3aKOH YKpaiHU Bijl
13.01.2005 Ne2342-1V // Binomocti BepxoBuoi Pagu Ykpainu. — 2005. — Ne 6.
- Cr.147

Ilpo 3azanbno006086’a3K06e NEepKkaBHE colllajdbHE CTPAaXyBaHHS BiJl HEIIACHOTO
BUMAJIKy Ha BUPOOHHUILTBI Ta MPOQECiiHOTO 3aXBOPIOBAHHS, SKI CIPUYHMHIIH
BTpary nmpare3naTtHocTi: 3akoH VYkpaimm Bix 23.09.1999 Ne 1105-XI1V //
Bimomocti BepxoBuoi Panu Ykpainu. —1999. — No 46,47. — Cr. 403.

Ilpo 3azanbHo00606’a3K06e JHepXKaBHE COIIAbHE CTPAxXyBaHHS Yy 3B'3Ky 3
TUMYAacOBOIO  BTPATOI0  MPALE3aTHOCTI Ta BUTpaTaMH, 3yMOBJIECHUMU
noxoBaHHsAM: 3akoH Ykpainum Bigx  18.01.2001 Ne 2240-1II // Bimomocrti
BepxoBnoi Panu Ykpainu. — 2001. — Ne 14. — C1.71.

IIpo 3azanbry Ge3MEUHICTh HEXAPUOBOI MPOAYKIII : 3aKOH YKpaiHu Bijl
02.12.2010 Ne 2736-VI [/ Binomocti BepxoBHoi Pagn Ykpainu. — 2011. — No
22.— Cr. 145.

1Ipo 3anisnuunui Tpancnopt : 3akoH Ykpainu Big 04.06.1996 Ne 273/96-BP //
BinomocTi BepxoBnoi Panu Ykpainu. — 1996. — Ne 40. — Cr. 183.

IIpo 3acmasy: 3axon Ykpainu Big 02.10.1992 Ne 2654-XIl // BigomocrTi
BepxoBnoi Pagu Ykpainu. —1992. — Ne 47, — Cr. 642.

Ilpo 3ameepooicenns oxkpemMux po3ainiB [IpaBun nepeBe3eHHs BaHTaxiB: Haka3
MinictepcrBa TpancnopTy Ykpainu Big 21.11.2000 Ne 644. — Pexxum goctymy:
http://zakon5.rada.gov.ua/laws/show/z0861-00

Ilpo 3ameepodicenns Mepeniky BUAIB JISUTBHOCTI Ta OO0'€KTIB, 11O CTAHOBJISATH
H1BUILIEHY €KOJIOT1YHY HEeOe3MeKy: [TocTranoBa KMY BIJ
Bix 28.08.2013 Ne 808. — Pexxum JOCTYILY:
http://zakon5.rada.gov.ua/rada/show/808-2013-%D0%BF
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Ilpo 3ameepoocennss llopsnky Bumadi J03BOJIIB Ha BUKOHAHHS pPOOIT
MiJBUINICHOT HeOe3leku Ta Ha eKCIUTyaTallilo (3acTOCyBaHHS) MallluH,
MEXaHI3MiB, yCTaTKyBaHHsS mijBHIIeHOT HeOesmeku : IloctanoBa KMY Bix
26.10.2011 Nel107. — Pexum JIOCTYIILY:
http://zakon3.rada.gov.ua/laws/show/1107-2011-%D0%BF

Ilpo 3ameepodxcenns PO3MIPIB CTPAXOBUX IUIATEXKIB 32 JAOTOBOpPaMHU
MIKHApOJIHOTO 000B’SI3KOBOTO CTpaxyBaHHS MB1JILHO-TIPABOBOI
BIJNIOBIJaJIbHOCTI BJIACHUKIB Ha3eMHUX TpaHCHOpTHHX 3aco0iB: [locTaHoBa
KMY  Bin 06. OI. 2005 Ne 5. — Pexum jgocTymy:
http://zakon3.rada.gov.ua/laws/show/5-2005-%D0%BF

Ilpo 3axucm mpaB JIOAUHU 1 OCHOBOIOJOXHHUX CcB000A: KoHBeHIls BiJ
17.07.1997.— Pexxum noctymy:http://zakon3.rada.gov.ua/rada/show/995 004
Ilpo  3axucm mpaB crnoxuBauiB: 3akoH Ykpainm Big 12.05.91

Ne 1023-XII /I Bimomocti Bepxornoi Pagu YPCP. — 1991. — Ne 30. — Cr.
379.

IIpo misxxcnapooHe nipuBatHe MpaBo: 3akoH Ykpainu Big 23.06.2005

Ne 2709-1V /] Binomocrti BepxoBHoi Pamu Ykpaiau. — 2011. — Ne 47. —  Cr.
531.

IIpo ioenmudgbixayiro Ta nexknapyBaHHsl 0e3MeKU 00'€KTIB MiIBUIIICHOT HEOE3MEKH
: IlocranoBa Kab6inery MinictpiB Ykpainu Big 11.07. 2002 Ne 956. — Pexxum
noctymy: http://zakon4.rada.gov.ua/laws/show/956-2002-%D0%BF

IIpo midxcnapoone npuBatHe mpaBo: 3akoH Ykpainu Big 23.06.2005 Ne 2709-
IV /] BinomocTi Bepxosuoi Pagu Ykpainu. — 2005. — Ne 32. — C1.422.

1Ipo mixcnapoowny BIANOBINATBHICTH 3 IIKOAY, 3aBJIaHy KOCMIYHUMHU 00'€KTaMu
(ykp/poc) : Kousermis Opranizamnii O6'ennannx Harmiit Big 29.03.72. — Pexxum
noctymy: http://zakon.rada.gov.ua/laws/show/995 126

IIpo nabnusicents 3aKOHIB, TOCTAHOB Ta aIMIHICTPATHBHUX IMOJIOKECHb JIeP)KaB-
YJIEHIB I0JI0 BIAMNOBIIAJIBHOCTI 3a HEsAKICHY mnpoaykuito : HupekruBa Panu
85/374/€EC BiJ 25.07.1985. — Pexum JOCTYIIY:
http://zakon4.rada.gov.ua/laws/show/994 348
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IIpo 06'exmu minBuieHoi HeOe3neku: 3akoH Ykpainu Big 18.01.2001 Ne 2245-

I11 // Binomocti BepxoBuoi Paau Ykpainu. — 2001. — Ne 15. — Cr.73.

I1Ipo 06086 ’s3K06¢ CTpaxyBaHHS IUBLIHHO-TIPABOBOT BIMOBIJATFHOCTI BIIACHHUKIB

HAa3eMHHUX TpPaHCMOPTHHUX 3aco0iB: 3akoH Ykpainm Bixg 01.07.2004 Ne 1961-1V
// Binomocti BepxoBuoi Pangu Ykpainu. —2005. — Ne 1. - Cr.1.

IIpo oxopony HaBKOJIWIIHHOTO MPUPOIHOTO CEPENOBUINA : 3aKOH YKpaiHU BiX
25.06.1991 Ne 1264-XI1 /I Bimomocti BepxoBuoi Pagu Ykpainu. — 1991, — Ne
41. — Cr.546.

Ilpo oxopony mpami : 3akoH Ykpainm Bim 14.10.1992 Ne 2694-XI1 //
Binomocti BepxoBnoi Panu Ykpainu. — 1992, — Ne 49, — Cr. 668.

Ilpo  nopsidox  BINIIKOJYBaHHS  IIKOJAW, 3aloisTHOT  TPOMAJISTHUHOBI

HE3aKOHHUMU [ISIMU OpraHiB JI3HaHHS, JOCYIOBOrO CHIIJCTBA, NIPOKYpaTypH 1
cyny: 3akon Ykpainu Big 01.12.1994 Ne 266/94-BP // Bigomocti BepxoBHoi
Pagn Ykpaian. — 1995.— Ne l.- Cr. 1.

Ilpo npaso MiKHapogHUX 10TOBOpIB: BinmeHcbka koHBeHIs // BimomocTi
BepxoBHoi Paau Ykpaincekoi PCP. — 1986. — Ne 17. — Cr. 343.

IIpo npaxmuxy po3Tasiay UMBIIBHUX CIPaB 3a MO30BAMH IMPO 3aXHCT IMpaB
cnoxuBauiB : IloctanoBa Ilnenymy BCY Bim 12.04.1996 Ne 5. — Pexum
nocrymy: http://zakon5.rada.gov.ua/laws/show/v0005700-96

Ilpo pamugbikayiro KoueHuii npo simepHy Oe3rneky : 3akoH YKpaiHu Bin
17.12.1997 Ne 736/97-BP // Binomocti BepxoBuoi Pagu Ykpainu. — 1998. —
Ne 16. — CT1.70.

Ilpo pamugbikayiro TIpoToKONMy TIPO BIAMOBIIANBHICTh 1 KOMIIEHCAIIIO
3a IIKOAY, 3amoJisHy B pe3yjibTaTi TPAHCKOPJOHHOTO TMEPEeBE3CHHS
HeOe3MeYHUX  BIAXOMIB Ta  IXHBOTO  BHUJAJCHHA: 3akoH  YKpaiHu
Big 22.10.2009 Ne 1672-VI // BigomocTti Bepxosuoi Pagu Ykpainn. — 2010. —
No 4. —Cr.25.

Ilpo cmpaxysanns: 3akon Ykpainu Big 07.03.1996 Ne 85/96-BP // Bizomocti
BepxoBnoi Pagu Ykpaian. —1996. — Neo 18. — Cr. 78.
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Ilpo cyoogy mpakTHKy B CcHOpaBax MpoO BIAIIKOAYBaHHS MOpaJbHOI
(memaitnoBoi) mkoau: IlocranoBa Ilnenymy BCVY Bixg 31.03.1995 Ne 4. —
Pesxxum noctymy: http://zakon3.rada.gov.ua/laws/show/v0004700-95
I1lpo meapunnuii cBit: 3akoH Ykpaiau Big 13.12.2001 No 2894-111 // Bimomocri
BepxoBnoi Pagu Ykpainu. — 2002. — Ne 14. — C1.97.

IIpo mpancnopm: 3axon Ykpaiau Bimg 10.11.1994 Ne 232/94-BP // BimomocTi
BepxoBHoi Pagu Ykpainu. — 1994. — No 51. — Cr. 446.

IIpo ¢opc-madxcopni obctaBunM . JIUCT nepkaBHOI MOJATKOBOT aaMiHICTparlii
VYxpainu Big 10.08.2004 Ne 15183/7/23-5317. — Pexxum noctymy: http: Il
www.uazakon.com/document/fpart65/idx65869.htm

Ilpo yusinbHy BINANOBINANBHICTH 3a SAEPHY IIKOAY : BigeHchbka KOHBEHIIS
Bix 21.05.1963. — Pexum JOCTYILY. —
http://zakon4.rada.gov.ua/laws/show/995 006/page

Ilpo  yueinbny  BIANOBINANBHICTH 3a SJEPHY IIKOAY Ta 1ii (hIHAHCOBE
3abesmeucHHs: 3akoH Ykpaimm Big 13.12.2001 Ne 2893-111 // Bimomocti
BepxoBnoi Pagu Ykpainu. —2002. — Ne 14. — C1.96.

[Ipo BIAMOBIAAIBHICTh 32 HECBOE€YACHE BMKOHAHHS TI'POIIOBUX 3000B'SI3aHb:
3akoH VYkpainu Big 22 smcromaga 1996 poxky N 543/96-BP // BimomocTi
BepxoBnoi Panu Ykpaiau (BBP), 1997, N 5, cr. 28.

Ilpomoxon mpo BIANOBIIATBHICTE 1 KOMIIEHCAIIIO 3a IIKOJY, 3aloJisSHYy B
pe3yabTaTi TPAHCKOPIOHHOTO TIEPEBE3CHHS HEOS3MEeUYHUX BiIXOJIB Ta IXHBHOTO
sunanenns /| OOH; ITpotoko, Iepenik, Mixknapoauuii fokymeHT Big 10.12.99.
VYkp., poc. — Pexxum noctymy: http://zakon.rada.gov.ua/laws/show/995 793
Ilyxma I'. @. Uctopus pumckoro npasa / I. @. ITyxta. — M., 1864. — 577 c.

Pabunosuy @. JI. BuHa Kak OCHOBaHHE JOTOBOPHOM OTBETCTBEHHOCTH
npeanpustus / @. JI. Pabunosuu. — M.: FOpun. nut., 1975. — 168 c.

Pemenax C. A. BigmkoayBaHHS IIKOAM, 3aBJaHOI MaJIOJITHIMU OcoO0aMu 3a
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