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Bonoanmup BOPOEHIOK

3dobysay kagedpu yusiibHO20 npasa
Kuiscbko20 HayloHa/bHO20 yHIBepcumemy
imeHi Tapaca llegyeHka

YAK 342

TEPUTOPIAJIIbHI TPOMAOU
AK CYB’EKTU OENIKTHUX 30B0B’A3AHb

JocaidxiceHo meopemuyHi ma npakmu4Hi npobaemu yuacmi mepumopianbHux 2pomad y deik-
MHUX 30608°13AHHSX, WO BUHUKAOMDb Y 368’A3KY I3 3an00IsSIHHAM MallH080i a6o MopaabHOT wkodu
PizutHUM ma PUOUYHUM 0CO6AM piuleHHAMU, JiaMU YU 6e30i1bHICMI0 Op2aHie Micyes020 camo-
8ps10y8aHHS, ix nocadosumu ma cAy*c608uMuU ocobamu npu 30iliCHEHHI HUMU C80IX NOBHOBANCEHD.
30Kpema, 8usHavyeHo nidcmasu U yMo8U 8UHUKHEHHS 8i0nog8idHUX desikmHuUX 30608’13aHb, @ ma-
Kodic ocobausocmi 8iduwkodye8aHHs WK0OU, 3a80aHOI HE3AKOHHUMU aKmamu op2aHis micyegozo ca-
MospsidysaHHs. Kpim mozo, susisneHo po3biscHocmi mixc LueinbHuM Kodekcom YkpaiHu ma 3ako-
Hodag4umu akmamu ny6.ai4H020 npasa 3 NUMaHs 8idwkody8aHHs WKOOU, 3a800HOI HE3AKOHHUMU
akmamu op2aMie mMicyeso20 camospsi0y8aHHs.

Kawuosi cao08a: yusinvHe 30608°s13aHHS; deaikmHe 30608°513aHHS; 810wK0Jy8aHHs wkodu; de-
JAIKmMHa 8idnogidabHicms; mepumopianbHi epomadul.

% ocmaHoeKa npo6semu. 3rigHo 3i 3mictoMm LluBifibHOTO KoAeKCy YKpaiHU
(LIK Ykpainu) TepuTopiajibHi TpOMaZy CiJi, CEJIMIL Ta MiCT MOXKYTb OYTH y4aCHHU-
KaMU sIK JOTOBipHUX, TaK i HeJIOTOBIpHUX LIMBiIJIbHUX 3000B’s13aHb, cepej, SKUX
0CO0JIMBe 3HA4YE€HHSI MalTh JeJIiKTHI 3000B’A3aHHS, 1110 BUHHUKAIOTh IOJ0 Bij-
IIKO/IyBaHHS MallHOBOI ab0 MOpaJsibHOI IIKO/JH, 3aBJaHOI 0COOUCTUM HeMalHO-
BUM YU MallHOBUM npaBaM (pi3nuHOiI ab0 I0pUAMYHOI 0cOOU. Y 3B’A3KY i3 LIUM BU-
HUKaE MoTpebda y AOCHiPKeHH] JIeJIKTHUX 3000B’s1I3aHb 3a y4acTIO TepUTOpia/ib-
HUX FpOMa/.

Heo6xifgHiCTh TaKOro aHaJi3y 3yMOBJIeHA OaraTbMa YMHHUKAMHU, HacaMmepe/|
NoTpebol YAO0CKOHAJIEHHSI YUHHOI'0 3aKOHO/IABCTBA YKpaiHU 3 MUTaHb 3aXUCTY
0COOMCTHX HEMAWHOBUX Ta MallHOBUX NpaB (Gi3WYHUX | OPUJUYHUX OCIbO y Bij-
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HOCHHAX 3 OpraHamMu mny6usiiyHoi B[y, A0 SIKMX HaJieKaThb OPraHd MicClleBOTO
CaMOBpAAYBaHHA. A/pKe NMpaKTU4YHe 3aCTOCYBAaHHA BIiJIOBIAHUX HOPM HOBOIO
UK Ykpainu 3acBijun/i0 HasiBHICTb He TiJIbKU 3J]00yTKiB, a i MEBHUX NPOOGJIEM,
sIKi MOTPeOYIOTh PO3B’sA3aHHS SIK HAa TEOPETUYHOMY, TaK i MIPAKTUYHOMY PiBHSIX.

Q%Haﬂlb ocmaHHix docaidxiceHb i ny6aikayiil. [lutaHHsA [AesliKTHOI Bif-
MOBiJAJILHOCTI y PI3HUX acneKTax gocaimpKyBaauca y npauax C.C. Ayekceesa,
M.M. ArapkoBa, A.M. BessikoBoi, /I.B. bo6pogoi, 0.B. /Izepy, 10.M. /[3epy, ['B. fpro-
meHko, A.l. 3arypysabko, 0.C. lopde, T.C. Kianonoi, H.C. Kysnenonoi, A.A. JlyHua,
[.Lb. HoBuubkoro, 0.0. OtpagHoBoi, BT. CMupHoBa, 0.A. Cob4yaka, €.0. XapuTHUHO-
Ba, fI.M. llleByeHko Ta iHIUKX. [IpoTe y 6araTbox HayKOBHUX PO3BiJiKax MUTAHHSA
JeJIIKTHOI BiJIOBIJA/IbHOCTI TEPUTOPiaJIbHUX POMa/i BUBYEHE HELOCTATHBO.

c@%emom cmammi (3a80aHHAM) € BU3HAYE€HHS Ko0J1a Ta 3’iCyBaHHS 0CO6JIU-
BOCTeM JleJIIKTHUX 3000B’s13aHb, IKi BUHUKAIOTb 33 Y4YacTIO0 TEPUTOPiaJIbHUX IPO-
Ma/|, B 0c0bi BiiTOBiJHMX OpraHiB MiCclieBOr0 CaMOBPSAAYBaHHSI.

@ukﬂaa O0CHOB8HO020 mamepiaay docaidxceHHs. lIK Ykpainu He MiCTUTb BU-
3Ha4YeHHA JIeJIIKTHOTO 3000B'I3aHHS, TOMY 1je IMTaHHSA BUPILIYETbCA HA JOKTPH-
HaJibHOMY piBHIi. 30kpemMa, 0.0. OTpagHoBa 3 oAy Ha 3MicT cT. 1166 K Ykpai-
HHY, y SIKiA BKa3aHO PO 3araJ/ibHi NiICTaBy BiANOBiaJIbHOCTI 3a 3aBJjJaHy MalHOBY
IIKO/ly, BU3HAYAE JIeJIIKTHE 3000B’sI3aHHS SIK «IIPABOBiZJHOILIEHHS, B CUJY SIKOTO
O/lHa CTOpPOHA (OTEepPMiINK, KpeAUTOP) Ma€ NPaBO BUMAraTH BifillIKOAYBaHHS 3a-
noJlisiHol 1M KO/ U, a iH1lIa cTopoHa (60opXKHHKK) 30060B’s13aHa BijlIIKOyBaTH 3a1o-
JliSIHY LIKO/Zly B TOBHOMY 06cs3i» [1, 174; 2 975]. AHasioriuHe BU3HAYEHHS JAeJliK-
THOT'O0 3000B’13aHHSA MICTUTHCA i B IHIIUX JxKepenax [3, 717].

OckisibKU fesiikTHe 3000B’siI3aHHS € Pi3HOBUJOM LMBiJIbHO-TPABOBOIrO, TO
BOHO Ma€ TaKy caMy CTPYKTYpy, fK i OyJb-fike iHIle LUBiJibHE 3000B’sI3aHHS.
HMoro ejeMeHTaMH € Cy0’eKTH, 00’EKT Ta 3MICT. flK i B iIHIIMX LIUBIJIbHO-MTPAaBOBUX
3000B’I3aHHSX, CTOPOHAMU JeJiKTHOrO 3000B’SI3aHHS € KPeJAUTOp i OOP>KHHUK.
KpeautopoMm BBaXKaeTbCsA 0c00a, IKiM 3anoAisgHO MIKoAY (MOTepmiiivii), a 60pXkK-
HUKOM — 00064, siKa BiinoBiia€ 3a 3anofisHy mkoay [4, 809]. 06’ekToM AeiKTHUX
3000B’sI3aHb € BifjIIKO/lyBaHHS, sike OOP>KHUK 3000B’1I3aHUM HAJlaTU NOTEPIiI0-
My, a IX 3MIiCTOM - NpaBO KpeauTopa (IOTEPMiJIoro) BUMaraTy BiJlIKOyBaHHSA
MalHOBOI Y4 MOpaJIbHOI LIKOAX Ta 000B’I30K OOpPKHMKA HAJaTH TaKe BiJIIIKOAY-
BaHHA [4, 805; 2, 988].

Y opugudHin JgiTepaTypi 3araJibHUMU YMOBAaMHM HAacCTaHHS BiJOBiJa/lbHOCTI
3a 3aB/IaHy LIKO/ly BBAXKAKOThCS: NIPOTUINPABHICTD MOBEJiIHKK 0CO0H, 1110 3aM0/is-
Jla WKOAY, TPUYUHHUN 3B’A30K MiX 1i NpOoTUNpPaBHUM [JiIHHAM (Ai€0 yu 6e3ni-
SIJIBHICTI0) Ta IIKO/010, 1110 HAcTaJa, BUHA 0co0H, fiKa 3amnojisfaa mkoay [5, 798;
2, 980]. [IpoTe pesKi aBTOPH, OTOTOXKHIOKYHW MOHATTS «IiICTaBU» i <YMOBU» BU-
HUKHEHHA JIeJIIKTHOI BiZI0OBIJaJIbHOCTI, HEPIAKO 40 YMOB Ii HACTaHHA BIJHOCATDb
HasiBHICTb WIKOAU [6, 8; 7, 752-753; 8,480; 9,7, 27; 10, 31], ujo He 30BCiM KOpeK-
THO. Piy y TiM, 110 mKko/a — 11e 06CTaBUHA, SIKa 32 HassBHOCTI IEBHHUX YMOB MOXe
OyTH mifcTaBolO [IJ11 BUHUKHEHHS JIeJIIKTHOTO 3000B’I3aHHS, 2 YMOBHU — 1€ BU-
MOTHY, IKMM BOHA Ma€ BiANOBIIaTH K IOpUANYHUN dakT. Tomy, BBaxKaEMO, 6i/bIl
CIAYLIHOI € [yMKa TUX YYEHHUX, Ki pO3IVIAJal0Th 3aN0/iIHHS IIKOAU fIK MiZiICTaBy
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JlIs BAHUKHEHHS JIeJiIKTHOTO 30060B’13aHHS, 3MiCT SIKOT'O CTAHOBUTb 000B’SI30K
ocobu, siKa 3anoisia WKoAy, BiAmkoayBaTH ii [2, 979; 3, 728.].

BopHoyac Taka Mo3uLif He MMOBHOIO MipO0 Y3TO/PKYETHCA 3 NOCTYJIaTaMM 3a-
raJibHOI Teopil npasa, 3TiHO 3 AKUMU MiCTAaBOI0 JJid IOPULUYHOI BiANIOBIab-
HOCTI, Pi3HOBHU/JOM fIKOI € IJUBIJIbHO-NIPAaBOBa, € CKJaJ NpaBomnopyilleHHsd. Came
TOMY JIeXTO 3 aBTOPIB WPUAMUYHOI MiACTABOIO AJiA NM033aJ0TOBIPpHOI LIUBIJILHO-
NpaBOBOI BiANOBiAAJbHOCTI BU3HAIOTb CKJIaJ, IJMBIJIbHOTO MpPaBONOpYyLIeHHS [4,
817-826;5,94; 11; 12, 7]

Jlok/slalHO He aHaJIi3yl4Yd apryMeHTH, fKi HaBOAATBHCA HA KOPHUCTb Tiel 4u
iHIIOl Mmo3uii, 3a3Ha4YMMO, 1110 BeJHUKOI po36i>KHOCTI Mi>k HaBeJleHUMU MiIxo/1a-
MM HeMae€. AlpKe HAasABHICTb CyCIIJIBHO WIKIAJUBUX HACHAIAKIB Y BUIVIAAI IUKOAU
€ 000B’I3KOBUM eJIEMEHTOM MaTepiaJlbHOTO CKJIaAy HpaBonopyiieHHs. Hanpu-
KJIaJl, IPUAHSATTS OPraHOM MiCL€BOT'0 CAMOBPSAYBAaHHS HE3aKOHHOTO PillleHHS —
1le 3aBXK/1Y MPABONOPYILEHHS, iKe He 060B’I3KOBO MPU3BOAUTDb /10 BUHUKHEHHS
WIKOJAM, L0 MiJJiArae BiJIIKOAYBAaHHIO B LIMBIJIbHO-IIPAaBOBOMYy MHOpAAKy. Came
TOMY MAlThb paLlilo 1 Ti BYeH], 4Kl BBaXXalOTh IiCTaBO0 JeJIKTHOI BiAIOBiAa/b-
HOCTi HasiBHICTb LIKO/U YU NOPYIIEHHS CY6'€KTUBHUX IUBIJIbHUX MPAB, OCKIJIbKU
LIMBIJIbHO-IIPABOBA BiANOBiIaJIbHICTh € BIANOBIAAJbHICTIO IPAaBONOPYIIHUKA Te-
pen notepninum [13, 569]. OgHak Takul MiJxij Moxke 6YTU BUIIPaBJAHUH, KO
BiJIUKOAYBAaHHA LIKOAU PO3MVIALATU AK PI3HOBUJ, HELOTOBIPHOIO LIUBIJIBLHOIO
3000B’s13aHHs. fKIIO K Bi/[IIKOAYBaHHS LIKOAW PO3YMITH SIK Pi3HOBUJ, KJacHy-
HOI UUBIJIbHO-NIPABOBOI BiZIOBIAAa/IbHOCTI, TO 1i Mi/ICTaBOIO € MaTepiaJIbHUU CKJIaJ
IIPaBONOPYIIEHHA.

BBaxkarouu BIiAIIKOAYBaHHA LIKOAW Pi3HOBUJOM LMBIJIBHOI 1103aJ0T0BIpHOI
BiZIMOBiIaIbHOCTI, BapTO 3a3HAYMUTH, 1[0 i mpUTaMaHHi Bci GyHKIIT IUBIIbHO-
NpaBOBOI BiZ|OBIJa/IbHOCTI, 5IKi, 3 0AHOr'0 60KY, HEPO3PUBHO MOB’sI3aHi 3 PYHKILi-
sIMM IIMBIJIBHOTO MPaBa, € iX CBOEPIAHUM NMPOAOBXKeHHAM [3, 27-28; 14,48-49],a3
JIpyroro - 3araJbHUMHU QYHKIIIMU OPUAUYHOI BiANIOBIAANIBHOCTI, 10 IKUX HaJle-
»KaTb peryJisiTUBHA, OXOPOHHA, BUXOBHA (MIpeBeHTHBHA), TOHOBJIIOBaJibHA QYHK-
uii Tomo [15, 266]. 3a3HavyeHi PyHKI i, AKi iHOJI HA3MBAIOTLCA NO-iHLIOMY, IPU-
TaMaHHI ¥ 103aJ0TOBIpHIU IIUBIJIbHO-NIPABOBiM BiZNOBIAAJBHOCTI. Y JiTepaTypi
3MicT UX QYHKIIiH, cepe/l AIKMX BU3HAYAJbHOI € OXOPOHHA, 3BOJIUTHCS 10 0XOPO-
HU CY6'€EKTUBHUX MAaWHOBUX Ta 0COOUCTUX HEMAWMHOBUX NpaB Qi3UYHUX i OpUIUY-
HUX 0Cib Bifj mocsiraHb ycix iHIKX 0Ci6 Ta 3aXUCTYy iX BiJi MOpYIIEeHb, B pe3yJibTaTi
4YOro no3aAoroBipHi 3060B’13aHHSA B Haylli IMBUJIBHOI'O IpaBa NPUWHATO HAa3UBa-
TH OXOPOHHUMH. [IpoTe UM yHKIliOHATIbHE MPHU3HAYEHHS I[UBiJIbHO-MIPAaBOBOI
BiZINIOBiJA/IBHOCTI, B TOMY YHMCJII JeJIKTHOI, Ha Hally AYMKY, He BUYEPIYEThCA.
Y cy4acHi#l OpUAMYHIN Haylli po3pi3HAOTH JIUIIE I'STh BUAIB OPUAUYHOI Bifno-
BilaJIbHOCTI (KpHUMiHa/IbHY, a/IMiHICTpaTUBHY, AUCLUILJIIHAPHY, LIMBIJIbHO-IPABO-
BY Ta KOHCTUTYLiMHO-NIpaBoBY) [15, 272], siki 3a6e31ne4y10Th 0XOPOHY CYCHiJIbHUX
BiJHOCHH, yperyJibOBaHUX HOPMaMH BCiX rajiy3er BIiTYM3HSAHOI CUCTEMM MpaBa.
[le 3yMOBJIEHO THM, 1[0 He MOe ICHYBaTH CTIJIbKM BUJIB IOPUAUYHOI BiJIOBI-
JlaJIbHOCTI, CKIJIBKY iCHYE rasiy3ed npasa. [{uBiibHO-IpaBoOBa Mo3aA0roBipHa Bij-
NOBiA/IbHICTh y IIbOMY acleKTi He BUHATOK, 60 OCHOBHE ii pyHKI[iOHa/IbHE MPU-
3HAYEeHHH N0JIATAa€E B OXOPOHI CYCNIJIbHUX BIJTHOCHUH, BIIOPALKOBAHUX HOPMaMHU He
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JIMLIe [UBIJIBHOTO MPaBa, a ¥ iIHIIKX rajy3eu npasa. CBilueHHA TOMY — HasiBHICTb
y 3aKOHOJABYHMX aKTax, 110 PeryJjroi0Th CYyCHiJIbHI BIJHOCUHU y PI3HOMAHITHUX
chepax CycniJibHOTO KUTTs, 6JJaHKETHUX HOPM, sIKi nepes6a4aloTb MOXKJIUBICTb
NpUTATHEeHHS Qi3UYHUX Ta WPUAUYHUX 0Cib 10 IUMBIJIbHO-NPABOBOI BiAMoOBigab-
HOCTI.

Y [OKTpUHI LMBIJILHOIO MpaBa BBAXAETbCS, L0 CYO'EKTAMMU JeJiKTHUX
3000B’13aHb MOXYTb OYTH OyAb-fKi YyYaCHUKM LUBIJIbHUX NMPABOBiIAHOCUH [4,
804; 3, 985], y ToMy 4ucJli 1 TepuTOpiasiibHi rpoMajiy, Ki MOXKYTb BUCTYNATHU Y
JleJTIKTHUX 3000B’A13aHHAX K KpeAUTOPpH (oTepniji) i sk 60p>kHUKU. [Ipu nibomy
XapaKTepPHOK 03HAKO JeJIIKTHUX 3000B’sI3aHb € Te, 110 BOHU SIBJSIIOTH CO60I0
HeJI0TOBipHI, 0AHOCTOPOHHI 3060B’s1I3aHHS, B pe3yJIbTaTi 40T0 TepUTOpPiaJibHi rpo-
Ma/ii MOXKYTb BUCTYNIAaTH B HUX ab0 K KpeJUTOpHU (OTepiJi), abo K 6GOp>KHU-
KU. 30KpeMa, IPaBoOBi llepe)yMOBU y4acCTi TePpUTOPiaJIbHUX IPOMaZ, y AeJIKTHUX
3000B’s13aHHSAX SAK KpeJUTOpPiB (MOTepnisiux) MiCTUTBb 4. 3 CT. 73 3aK0oHy YKpaiHu
«[Ipo micueBe camoBpAAyBaHHA B YKpaiHi», 3riJHO 3 AKOI MiClLieBi OpraHu BU-
KOHAaB4O0l BJaJH, NIANPUEMCTBA, YCTAHOBU Ta OpraHisallil, a TakKoX rpoMaJaHu
HeCyTb BCTAaHOBJIEHY 3aKOHOM BiJIIOBiJAa/JIbHICTD llepeJ; OpraHaMu MicCLieBOro ca-
MOBPSIIYBaHHS 3a 3alo/isiHy MiCLleBOMY CaMOBpPs/yBaHHIO MIKOAY iX AisiMU a6o
6e3/is/IbHICTIO, @ TAKOX Y pe3y/IbTaTi HEBUKOHAHHSA pillleHb OpraHiB Ta Mocajo-
BUX 0Ci6 Mic1ieBOro caMoBpsi/lyBaHHs, NPUHHATHUX Y MexXaX HaJlaHUX IM TOBHOBa-
KeHb». 3 origAy Ha 3MicT 4. 1 ¢T. 169 LK Ykpainy, 3rifHo 3 AK0X0 TepUTopiaJibHi
rpoMaZiv AiIOTh Y IMBIJILHUX BiJHOCUHAX HA PIBHUX NpaBax 3 IHIIMMHU yYaCHUKA-
MU LIMX BITHOCHH, € MiICTaBX BBAXKaTH, 1110 3a 3araJIbHUM IIPAaBUJIOM BOHU MOXKYTh
BUCTYIAaTHU KpeJUTOPaMH Y 3000B’I3aHHSX 3 Bi/JLIKOAYBaHHS IKO/H, 3aB/AAHOI iX
0COOUCTUM HEMAaWHOBUM NIpaBaM YU MallHy HENPABOMipHUMM pillleHHSAMHY, JisIMU
Yy 6e3/1iI/IbHICTIO Oy b-IKUX Pi3UUHUX YU IOPUJUYHUX OCib.

Po3risiiatouu yyacTb TepUTOpiaJIbHUX TPOMaJ, y AeJiKTHUX 3000B’I3aHHSAX SIK
OOpP>KHUKIB, HEOOXiIHO 3a3HAYMUTH, 1110 B Lill PoJii BOHU MOXYTb BUCTYIATH K Y
3000B’s13aHHSIX, 1110 [PYHTYIOTHCS Ha IPUHLUII FreHepaibHOTO AeiKTy (4.1 cT. 1166
Ta4.1cT. 1167 LK Ykpainu), Tak i B 3060B’A3aHHSX, 1110 I'PYHTYOTbCS HA NPUHIMITI
crneniaabHOro Aemikty (4. 2 ct. 1167, ctarti 1173, 1174, 1175 K Ykpainu).

[IlpaBoBi mepegyMoOBM y4dacTi TepuTOpiaJibHUX TpoMaj, SK OOPXKHUKIB Yy
3000B’13aHHAX 3 BiJIIKOJlyBaHHS WIKOJU Ha MPUHIMNAX CleLiaJIbHOTO JeJiKTY
nepezabaveHi y cT. 56 KoncTuTtyuii Ykpainy, 3rijHO 3 KO0 «KOX€H Ma€ MpaBo Ha
BiZJIIKOAYBaHHA 3a paxyHOK Jiep>XaByW YU OpraHiB MiCLleBOr0 CaMOBpAAYBaHHA
MaTepiaJibHOI Ta MOpaJIbHOI LIKO/H, 3aBJaHOl HE3aKOHHUMMU pPIillleHHAMH, JIAMU
Yy 6e3/1is/IbHICTIO OpraHiB Jiep>KaBHOI BJIa/|1, OpraHiB MiCLIeBOI'0 CaMOBPsAyBaH-
Hsl, iX MOCaZI0BUX i C/IY?KO0BUX 0Ci6 NpU 31iiCHEHHI HUMHU CBOIX TOBHOBAXKEHbY.

[IpyHLMI BiANIOBiAA/JILHOCTI AepKaBU Nepes JIIAUHOIO 33 CBOXO Jid/IbHICTDb I10-
caiIoBHO 6yJsio BTisieHO i B HOpMax HoBoro LIK Ykpainu, BianoBiiHO 10 siKOTO, He-
3Ba)Kal04H Ha Te, 1110 LIMTOBAaHa BULe CTAaTTA po3MmileHa B Po3gii [I KoHcTuTywii
Ykpainu «IIpaBa, cB06041 Ta 060B’I3KM JIFOJUHU Ta TPOMaJsHUHA», OLIKPEHO
JliI0 3a3HAaYE€HOT0 NPUHLMUIY He Jiulle Ha $i3UYHHUX, 2 U Ha IOpUAUYHUX ocib. Lle
BTIJIMJIOCA Y BCTAaHOBJIEHHI LIMBIJIBHOI BiANOBIZA/IBHOCTI AepKaBU, ABTOHOMHOI
Pecny6s1iku KpyM Ta TepuTopia/ibHUX rpoMa/; B 0c06i opraHiB MiciieBoro caMmo-
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BpS/lyBaHHA 3a IIKOAY, 3aBAaHy Qi3UYHUM ab0 HPUAMYHUM 0C0H6AM HeE3aKOH-
HUMU pillleHHSMH, AiIMU YU 6e3/isJIbHICTI0 OpTaHiB AepKaBHOI BJaJi4, OPraHiB
BJagu ABTOHOMHOI Pecniy6Jiiku KpuM, opraHiB MiclieBoro caMoBpsilyBaHH# Ta iX
II0Ca/l0BUX i CIY?»KO0BUX OCib.

Y K Ykpainu ui nutaHHs, Ha BiAMiHYy Bifg KoHcTUTyLil YKpalHy, BperysiboBa-
Hi B TPbOX CTATTAX, AKi epe16a4yaoTh OKPEMO BifjIIKOlyBaHHS LIKOAM, 3aBIaHOI
OpTraHOM /lep>KaBHOI BJIaZid, OpPraHoM BJiaau ABToHOMHOI Pecny6iiku KpuM a6o
OpraHoM MicieBoro caMoBpsiiyBaHHs (cT. 1173); 3aBAaHoi MocaZjoBO0 abo CayxK-
60B0OI0 0CO600 OpraHy AepKaBHOI BJaJi4, OpraHy BJaau ABTOHOMHOI Pecny6.ri-
ku KpuM abo opraHy micueBoro caMoBpsiiyBaHHs (cT. 1174); 3aBaHol opraHom
Jlep>KaBHOI BJIaJid, OpPraHoM BJiaZid ABTOHOMHOI Pecniy6bsiiku Kpum a6o opraHom
MiclLleBOro caMOBpsAYBaHHS y cdepi HOpMOTBOpUOi AistabHOCTI (cT. 1175). Kpim
TOTO, 3Ti/HO 3i 3MICTOM 3a3Ha4Y€HMUX CTaTeW TaKa LIKOJA MA€ BiLIKOAO0BYBATUCS
Jlep>kaBoto, ABTOoHOMHO0 Pecny6siikoro KpuM abo opraHoMm MicuieBoro caMoBpsi-
JlyBaHHS1 He3aJIe)KHO BiJi BUHHM LIMX OpPTaHiB Ta iX MocaJloBUX i CAYyKOOBHUX OCIiO.
BkasaHi BUNAJKU 3an0AisIHHA LIKOAW CTAHOBJSATb OCOOGJIMBY TPyMNy AeJiKTHUX
3000B’s13aHb, SIKi B Haylli [UBIJILHOTO MpaBa NPUUHATO HAa3UBATH Clieljia/lbHUMHU
peniktamu. [x cnenudika mosArae B Tomy, 1o AepxaBa, ABToHOMHa Pecny6Jiika
KpuM Ta oprasHu MicLieBoro caMoBpsAyBaHHA HECYTh BiANOBIAJIbHICTD 3a LUKOAY,
3aB/laHy HE3aKOHHUMM aKTaMH BiZiOBiAHUX opraHiB my6JiuHOI BJaJu Ta iX Mo-
CaJIOBUX i CJIy?KOOBHUX 0Ci6 He3aIeXKHO BiJl iXHbOT BUHM.

[losi0’keHHA 100 NMTAHb BiAIKOAYBAaHHA IIKOAH, 3aBJaHOI HE3aKOHHUMU Di-
IIEHHSIMU YU JisIMU OpraHiB my6J1ivHOI BJ1a/iM, IX MOCaZ0BUX ab0 c1y»KO0BUX 0Cib,
MICTATH YMMaJIO IHIIMX 3aKOHOAABYMX AKTiB, AKi 10-pi3HOMY peryJarlTh L Cy-
cnijibHi BigHOCUHM. BifiTak, HAabyBa€ aKkTyaJIbHOCTI MOTpeba HAYKOBOTO aHaJi3y
YHHHOTO 3aKOHO/|aBCTBA 3 ypaxyBaHHSAM 300y TKiB IK HAQYKU LIUBIJIbHOT'O MPaBa,
TaK i HayK KOHCTUTYLiMHOrO0, a/iMiHicTpaTUBHOTrO, piHAaHCOBOrO Ta iHIIUX TaJy-
3el npaBa, 1110 KBaJliPikyr0ThCsA K chepa my6/1iYHOro npasa.

Hacamnepe/ 3 TOYKH 30py €eKOHOMIYHOCTI 3aKOHOZABCTBA Ta OPUAUYHUX Ha-
CAiJIKiB HEMPOAYKTUBHUM BOAYAETHCS MiJIXi/| 1110/10 BCTAaHOBJIEHHS B Pi3HUX CTaT-
Tax K Ykpainu €quHOro 3a 3MiCTOM IOPUAUYHOrO 0OOB’A3KY Jep*aBH, ABTO-
HOMHOI Pecniy6siiku Kpum, oprany miciieBoro caMoBpsilyBaHHs BiZJILIKOJOBYBaTH
IIKOAY 3aJIeXXHO BiJ, TOro, HE3aKOHHUMU PilleHHSAMH, JisIMU YU 6e3iIbHICTIO
SIKOTO caMe Cy06’eKTa BJIaJJHUX TOBHOBaXKeHb ii 6y/10 3aBJaHo $i3ndHilk abo opu-
JIMYHIN 0cObi: OpraHoOM iepKaBHOI BJIaZi1, OpraHoM BJiau ABTOHOMHOI Pecny6.1i-
k1 KpuM a6o opranom micieBoro camoBpsiiyBaHHs (cT. 1173) yu noca/joBot0 a60
C1y?»K60B0OI0 0COO010 BiANIOBiAHOrO oprany ny6J1i4Hoi Bjaaau (ct. 1174). 3a3Hayve-
He HeNOPO3yMiHHSI BUHHUKAE i 3rifHo 31 3MicToM cT. 1175 LK Ykpaiuy, sika nepej-
6aya€ BiAIIKOAYyBaHHS IIKO/M, 3aBJAHOL y pe3y/bTaTi NPUUHATTSA BiANOBiIAHUM
OpraHOM HOPMaTHMBHO-IIPAaBOBOI0 aKTa, 1110 OYB BU3HAHWM HE3aKOHHHUM i cKaco-
BaHUU.

[Ilpo mwITy4YHUN XapakTep BCTAHOBJIEHHS BiZnoBifjasibHOCTI My6J/1iYHO-NIPaBO-
BUX yTBOpeHb y cTaTTax 1173-1175 K Ykpainu cBifuUTb Te, [0 B JOKTPHUHI 111-
BIJIBHOTO MpaBa ¥ A0ci BifCyTHI 6y/ib-sKi IepeKOHJ/IMBI apryMeHTH PO NnepeBaru
3anponoHoBaHoro y K Ykpainu crnoco6y BupillleHHSl BiiIMOBiIHUX MUTaHb, 1110
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HiTBEPKYETbCS i 3MiCTOM My6JliKalii, IPUCBAYEHUX HAYKOBO-NMPAKTUYHOMY
TJIyMa4yeHHI0 BKa3aHUx Bulle noJsoxeHb LUK Ykpainu. Tak, Ha gymky [0.M. [l3e-
pU, 0COBJIMBICTIO BiAOBiJa/ibHOCTI, epeabayeHoi cT. 1174 LK Ykpainy, € Te, 110
«BOHA MiJ/Iira€ 3aCTOCYBAaHHIO Y pa3i, fIKILO BiJloMa KOHKpeTHa MocaZoBa ocoba
abo ciayx60Ba 0coba opraHy ny6/1i4HO-IPaBOBOTO YTBOPEHHS, HE3aKOHHHUMHU Pi-
HIEHHSIMH, AiIMU 4M 6e3/is/IbHICTIO IKOi 3aBJjaHO KoAW i3UyHil a60 1opuny-
Hil oco6i» [8, 483]. [Ipy LLbOMy aBTOPOM He 3a3HA4Y€HO, B YOMY CaMe MOJISIraloTh
0COGJIMBOCTI TaKol BiZiMOBiJa/IbHOCTI, SIKe IOPUAUYHE 3HAYeHHS Ma€E GaKT HasiB-
HOCTI BijoMOCTel PO KOHKPETHY M0CaZl0BY 0C00y abo cayKO60BYy 0COOy OopraHy
ny6J1iYHO-TPaBOBOr0 YTBOPEHHS, HE3aKOHHUMH pillleHHSIMHY, JisIMU YU Oe3/is1/1b-
HiCTIO SIKOi 3aBZIaHO IKoAM (i3WUYHIN a60 pUAUYHIN 0C06i, 1/ NPUTATHEHHS
TAKOT0 Ny6J/1iYHO-NTPaBOBOT0 YTBOPEHHS 10 BiANMOBiAA/JbHOCTI 3a LIKO/Y, 3aBJaHy
TaKOI 0C00010.

He MmicTuTh BignoBigHoro o6rpyHtyBanHs i crattsd M.M. XoMeHKa, B sIKiil J10-
CJi/[’)KEHO 0COOJIMBOCTI BiAIIKOAYBAHHS IIKO/M, 3aBJJaHOI OpraHaMu Jiep>KaBHOI
BJIA/IM, X MOCaZ0BUMHU Ta (a60) cayk60BUM ocobamMu y chepi HopMOoTBOpYOI Ai-
SIIBHOCTI. Y Hill KOHCcTaTOBaHoO, 1[0 «CT. 1075 K Ykpainu He nepejbayae BiAlIKo-
JlyBaHHS LUKO/M, 3aB/laHOI IPUMHATTAM aKTiB HEHOPMAaTUBHOTO XxapakTepy» [16,
256].

Ha aymky aBTopa, 3amnpoBa/KeHHs BiAINOBiJalbHOCTI NMEeBHUX Ny6JiYHO-
NpaBOBUX YTBOPeHb y pi3HUX cTaTTAX LIK Ykpainu (ctaTti 1173-1175) B6a4a€Th-
Cd HeJOLIJIbHUM 3 TaKHX I CTaB.

[lo-nepiie, y JOKTPUHI KOHCTUTYLLIMHOIO Ta a/lMiHICTPAaTUBHOTO IpaBa aKcio-
MOIO € Te, 1110 0CaZI0Bi Ta cyK60Bi 0c00H, sIKi 3aiMalOTh BiANIOBi/IHI MocaJy B op-
raHax Jiep>KaBHOl BJIaid Ta OpraHax MiCLieBOro cCaMOBpAAyBaHHA, BUPAXKAOTh He
BJIACHY BOJIIO, A 3a3Ha4Y€HUX BHUIIEe OPraHiB, AKl, Y CBOIO Yepry, BUpaXXalThb BOJIIO
ny6J1iYHO-TpaBOBUX yTBOpPeHb [17,412-413; 18,52; 19, 116-118]. [litouu B Mexkax
NOBHOBaXKeHb (MpaB i 060B’s3KiB), 1110 3aKpin/ieHi 3aKOHOM UM iHIIMM HOPMaTHUB-
HHUM aKTOM 3a IIEBHOIO IT0CA/ 00 K CTPYKTYPHOIO OAUHHULIEIO 1ePKaBHOI'0 OpraHy
YU OpraHy MicueBOro caMOBpAAYBaHHA, BOHU JIIOTh AK IX YIIOBHOBAXXeHI Npej-
CTaBHUKH, a TOMY IXHi il He3aJIe)KHO BiJi HAABHOCTI 3acTepexKeHb Yy 3aKOHax Ma-
I0Th PO3TJISiIAaTUCS SIK Ail BiANOBIIHUX opraHiB my6J1idYHOI BJIaY, 1110 BUPAXKAOTh
BOJIIO BiZiTOBiHUX My6J1iYHO-IPABOBUX yTBOPEHb. TakUi miAxiJ B6a4a€THCS 3 MO-
JoxkeHb KoHcTUTYyLiT YKpaiHy, 3TiHO 31 3MICTOM AKHUX OPraHU Jep>KaBHOI BJaY,
opranu ABToHOMHOi Pecny6./1ikv KpyM Ta opraHu MicLieBoro caMoBpsiilyBaHHs, iX
nocaioBi ocob6u 3060B’s13aHi JisITH Ha MiJICTaBi, B Meax MOBHOBa)KeHb Ta y CIIO-
ci6, ujo nepebaveHi Koncruryieto Ykpainu Ta 3akoHaMM YKpaiHU, B IKUX BTije-
Ha BOJIA Jlep>KaBH.

[lo-apyre, HeAOL/IBHICTh BCTAaHOBJIEHHS B OKpeMil ctaTTi LIK Ykpainu nusisib-
HO-IIPaBOBOI BiZiMOBiZjaJIbHOCTI 3a KOy, 3aBAaHy MOCaZ,0BUMHU ab0 CIyKOOBUMHU
ocobaMu BiiMOBiHMX opraHiB My06JIiYHOI BJaiH, MOSCHIOETHCSA TUM, 1110 BOHU He
€ 1 He MOXYTb OyTH Cy6'EKTaMH I[UBiJIbHOrO MpaBa. 3rifjHoO 3i 3MicTOM cTaTel 2,
170-172 L[IK YkpaiHy y4YacCHUKaMU LUBIJIbHUX BiJHOCUH € Jep>KaBa, ABTOHOMHA
Pecny6siika KpuM, TepuTopiasibHi rpoMaju, siki HAOyBalOTh i 3/1iHCHIOIOTh IU-
Bi/IbHI IpaBa Ta 060B’AI3KM Yepe3 OpPraHu BiAMOBiAHUX NMy0JIiYHO-IIPAaBOBUX YTBO-
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pPEeHBb B MexXax IXHbOI KOMIIeTEeHLil, BCTAHOBJIEHOI 3aKOHOM. [le 03Ha4ag, 110 3a Ail
CBOIX MOCa/I0BUX a060 CJYKO0BHUX 0Ci6 I[UBiIJIbHO-NIPAaBOBY BiANOBiJa/IbHICTh 3 Bif-
IIKOAYBAaHHS IIKOAW MOBUHHI HECTU BifiMOBiAHI My6JiYHO-NIpaBOBi yTBOPEHHS, a
TOMY CHpPOOM BCTAHOBUTH ILMBIJIbHO-NIPABOBY BiJNOBiJa/IbHICTh MOCaZOBUX YU
C1y?»K60BUX 0Ci6 M03a MexaMU BijIOBijaJIbHOCTI OpraHiB My6J1iYHOI BJa iU HE 30-
BCiM KopekTHi. Taki Hef0/1ikY, 10 pedi, NpuTaMaHHi K 6araTbOM iHIIMM 3aKOHO-
JlaBYMM aKTaM, 30KpeMa 3aKoHaM YKpaiHu «IIpo neHTpasibHi OpraHu BUKOHABYO1
Baaau» (ct. 27), «IIpo aepxkaBHy cayx6y» (cT. 38), «IIpo cayx6y B opraHax micie-
BOT0 CaMOBPAAYBaHHS» (CT. 23), AKi B TOMY 4M iHIIOMY BapiaHTi nepej6ayarThb
MOXKJIMBICTb MMPUTSATHEHHS MOCAZI0BUX 260 CY>KO0BUX 0Ci6 BiIMOBiHMX OpraHiB
ny6J1iYHOI BJIaJU J10 IUBIiJIbHO-NIPABOBOI BiINOBi/Ja/IbHOCTI, B TOMY YMCJIi 3a LIKO-
A1y, 3aBJjaHy IX He3aKOHHUMHU JiIMH, X04a 32 3MICTOM L[MBIJILHOI'O 3aKOHOIaBCTBA
BOHHU He € Cy0'€KTaMH LJUBIJILHOTO NpaBa.

[To-TpeTe, B6avyaeThes 3aiiBoto i cT. 1175 1K Ykpainu, sika BCTaHOBJIIOE Bijjno-
BilaJIbHICTh OpraHiB NMy6J/iYHO-IPaBOBUX YTBOPEHb 3a LIKOAY, 3aBJaHy HUMU y
pe3y/nbTaTi NPUHHATTSA HOPMATUBHO-NIPABOBOTO aKTa, 0 6yB BU3HAHUMN He3a-
KOHHHMM | CKaCOBaHUH, OCKIJIbKU MOHATTSA HOPMAaTUBHO-IIPAaBOBOT0 aKTa € CKJIa-
JIOBMM Oi/1bIll 3arajibHOTO TepMiHa «[IPAaBOBUM aKT», AKUU, IO CYTi, € CHHOHIMOM
BXKUTOro y ctattax 1173, 1174 IIK YkpaiHyu NOHATTA «pillleHHA».

[To-yeTBepTe, WUITYYHHUH XapaKTep BCTAHOBJIEHHS Bi/|IOBiJa/IbHOCTI My06J1iYHO-
NpaBOBUX YTBOpPEHb Y pi3HUX cTaTTax LIK Ykpainu (3okpema, ctaTTsax 1173-1175)
IIPOCTEXKYETHCA 1 B TOMY, 110 3TiJHO 3 IX 3MICTOM LIKOJa B pe3yJbTaTi BIJIIKO-
JIOBYETbCS Jilep>kaBoto, ABTOHOMHOI0 Pecny6uikoto KpuM a6o opraHom MiciieBo-
ro CaMOBpsIlyBaHHS1 He3aJIeXKHO BiJi TOrO, IKUK caMe BJIaJJHUN CYy6'€EKT MPUNHAB
He3aKOHHe pillleHHs1 Y4 BYMHUB iHLIYy He3aKOHHY JAil0 (opraH M Moro mocajoBa
abo cayx60Ba 0coba), B pe3y/bTaTi NIPUUHATTA (BUJAHHS) SIKOTO cCaMe aKTa YU
pimieHHs (IHAWBiAYa/IbHOTO YU HOPMATHUBHO-IIPABOBOrO XapaKTepy) 6yJio 3aBja-
HO LIIKOAY.

Y nonoxenHax Ak Koncrurynil Ykpainy, tak i UK Ykpainu npocrexyerbcsa nes-
Ha HeNoCJiJJOBHICTb. A/iPKe BiZIMOBIHO /10 IXHbOT'0 3MiCTY LIKO/a, 3aBJjaHa Qi3UYHIN
ab0 PUANYHIN 0c061 HE3aKOHHUMHU pillleHHAMHU, JiIMU YU 6e3/is/IbHICTIO OpraHiB
Jlep>kaBHOI BJIa/i¥, OpraHiB BJjiaiu ABToHOMHOI Pecniy6.1iku Kpuwm, ix nocaioBuMu a6o
CJy>K60BMMU 0c06aMHU, Ma€ BiILIKOA0BYBATUCS JeP:KaBoto, ABTOHOMHOI Pecny6.1i-
kot Kpuwm, a mko/sa, 3aBaHa He3aKOHHUMU DilleHHSIMHU, JiIMU YU 6e3/isI/IbHICTIO
OpraHiB MicLleBOTO CaMOBPSi[yBaHHSl Ta iX MOCaJlOBUMHU abo Ca1y:kK60BUMH 0coba-
MU, - OpraHaMU MicCLieBOro caMoBpsAAyBaHH4. lle, Ha JyMKy aBTOpa, He IOBHOIO Mi-
PO Y3TOZKY€EThCA 3 MO0KeHHAMHU CT. 140 KoHcTuTynii YKpainy, 3rifHO 3 AKUMU
NEPBUHHUM Cy6'€EKTOM MiCLleBOTO CaMOBpsIAYBaHHS € TepPUTOpiasibHA TpoMajia, Ta
cratent 2, 170-172 K Ykpainu, 3a 3MiCTOM SIKUX YYaCHUKAMU LIUBIJIbHUX BiJTHOCUH
y EAMHOMY KOHTEKCTI 3 JlepKaBoto Ta ABTOHOMHOI0 Pecniy6.iikoto Kpum € came Tepu-
Topia/ibHI rpoMajiy, iKi HabYBalOTh Ta 3/iHCHIOIOTh LIMBI/IbHI TpaBa Ta 060B’sI3KU Ye-
pe3 OpraHu MiCLieBOro CaMOBpPAAYBAaHHA B MexXax IXHbOI KOMIIeTeH1il, BCTAaHOBJIEHOI
3akoHOM. CI0/I¥ K MO>KHa BifiHecTH i mosioxkeHHs cT. 175 11K Ykpainu, B IKUX iJieTbcs
PO Bi/iMOBiZIa/IbHICTh 32 CBOIMH 3000B’I3aHHSIMU CaMe TePUTOpiaJibHUX IpoMaj, a
He IXHIX OpraHiB.
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He Mae ropuaryHOro 3HaueHHs: i Taka ¢popMasibHa 0COOJIMBICTD, 3TiTHO 3 KOO
IIKO/1a, 3aB/laHa BiZIMOBIIHUMU OpraHaMu My06J1iYHOI BJIaJy Ta iX MOCaJlOBUMHU 260
CIY»K60BUMHM 0C06aMH, BiJJLIKOJOBYETbCS He3aJIeXKHO BiJi BUHU LJUX OpraHiB, iX
10CaIoBUX ab0 CayKO0BUX 0Cib, OCKIJIbKY caM GaKT NPUUHATTSA (BUAAHHS) He3a-
KOHHOTO pillleHHA YX BYMHEHHS IHIIUX HE3aKOHHUX [ii CBIJUMTDb PO HAAABHICTh
BUHH, sIKa Moxe 6yTH y dopMi ymucay abo HeobepexHocTi. [I[pakTudHe crpoc-
TYBaHHS Iji€i npe3yMnuii HaBps/ Y4 MOXKJIMBE, OCKIJIbKY MOCaI0Bi 260 Ca1yx60-
Bi 0ocobu BifiOBiAHUX OpraHiB Npu 3/iCHEHHI CBOIX MOBHOBaXXEHb 06'EKTHUBHO
NOBMHHI 3HAaTH 3aKOH 1 MiANOpPAAKOBYBaTH MoMy cBoi fil. [Ipy npoMy kateropis
BUHMU (fIK MCUXIYHOTr'O CTaBJIEHHS OCOOU J10 BUMHEHOI'0 Helo JlissHHS Ta MOro Ha-
CIiZiKiB) MOXKe 3aCTOCOBYBATHCS BUKJ/IOYHO A0 $i3MYHOI 0COOH, a He 10 OpraHiB
ny6J1iyHOI BJIaJIM, SIKUMU, HANIPUKJIA/I, € BiZIMOBIIHI Npe/ICTaBHUIIbKI OpraHu Mic-
[IeBOr'0 CaMOBpPSIlyBaHHs. 3 IIMX MipKyBaHb 3acTepexkeHHs cratet 1173-1175 IIK
YkpaiHuy, 3rijHO 3 AKMMHU BiZAIIOBIHA IKO/Ja BiIUIKOAOBYETHCH JAepKaBoto, ABTO-
HOMHOI0 Pecny6s1ikoro KpuM a6o opraHoM MicieBoro caMoBpsiiyBaHHS He3aslex-
HO BiJj BUHM BiZiIOBiHUX OpraHiB Ta iX MocaJlIOBUX YU CJAYKO0BUX 0Ci6, HE MAIOTh
IOPUJMYHOTO 3HAaUYEHHS, OCKIJIbKYM NPUNHATTSA (BUIaHHS) HE3aKOHHOI0 IPaBOBO-
ro aKTa CBiJUMTb NPO HAasIBHICTb BUHU BiZjOBiHOr0 opraHy ny6J1iYHOi BJIaiu YU
Moro nocazioBoi a6o ciay»k60B0i 0oco6u. OueBUAHO, y cTaTTsAX 1173-1175 LIK Ykpai-
HU UJieThCA NMPO BiJIIIKOJOBYBaHHA IIKO/JH, 3aBJJaHOI HE3aKOHHUMM pillleHHAMU
BiZIMOBiIHUX OpTaHiB My6J1iYHOI BJIa/IU Ta X MOCAAOBUMH i CJ1y?KOOBUMU 0COOAMU
He3aJIeXKHO BiJl BCTAaHOBJIEHHS 0Ci6, BAHHUX y NPUMHATTI (BUJAaHHI) HE3aKOHHUX
IIpaBOBUX aKTiB.

3 orIAly Ha BUKJIaJleHe € JOCTAaTHI NiicCTaByU BBaXKaTH, 1[0 IUTAHHA, AKUM IIpU-
cBayeHi cratTi 1173-1175 LK Ykpaiuu, morsiiu 6 6yTH perjaMeHTOBaHi B OjHiN
CTaTTi, K 1e nepenbadeHo B Konctutyuii Ykpainu (cT. 56), a TakoX y L UBiJIb-
HUX KOJleKcax 3apy6i>kHUX KpaiH, /e BiAMOBiAHI cycnijibHi BiJHOCHHU 3 IPUBOAY
BiIIIKOAYBaHHSA LIKO/H, 3aN10AisIHOI Ppi3nyHil abo IPUANYHIN 0c006i B pe3y/ibTaTi
HEe3aKOHHUX [iil (Y TOMY 4HMCJIi B pe3yJibTaTi BUJaHHS HE3aKOHHOTO MPaBOBOIO
aKTa) abo 6e3/iIbHOCTI AepKaBHUX OPraHiB, OpraHiB MiCL[eBOr'0 CaMOBpsi/lyBaH-
Hs 260 IX M0CaZI0BUX 0Cib, ypery/boBaHi B E4MHOMY KOHTEKCTI B O/IHi/ CTaTTi, 6€3
BUOKpEeMJIEHHS IIKO/H, 3aB/IaHOI [10CaJ0BOI0 0COO0I0 OpraHy JAep:KaBHOI BJaJU
Yy OpraHy MiCLeBOr0 CaMOBpsi/lyBaHHsS HE3aKOHHUMH [[iIMU OpraHiB My6JIivyHO]
Baagu (cT. 1005 [uBinbHOro koxekcy I'pyasii, ct. 922 LluBinbHoOro Kogekcy Pecny-
6s1iku KazaxcraH, cT. 1069 [luBinbHoTO Kofekcy Pociiicbkoi @enepariii).

Jlesiki po36iKHOCTI crnocTepirarloTbCcsl MiXK BiANOBIAHMMHU moJsioxkeHHAMU LK
Ykpainu Ta brogxeTHoro kogekcy Ykpainu (BK Ykpainu), skuii geujo «BiiKopury-
BaB» noJsioxkeHHA [IK Ykpainy, 1110 BU3Ha4aloTh NPUHLUIIOBI 3aca/iU BiAILIKOAYBaH-
HS LIKOAM, 3aBJjaHol Gi3sMYHUM Ta IOPUJUYHHUM 0C06AM HE3aKOHHUMH pillleHHS -
MU OpPraHiB Ta N0OCaJIOBUX ab0 CAy»KO60BUX 0Ci6 BifOBIJHUX My6JIiYHO-IPAaBOBUX
yTBopeHb. Hanpukaag, y cT. 25 BK Ykpainu nepe6aueHo, 110 BifjlIKolyBaHHS Ta-
KOl IIKOAU Ma€ 3/[iiCHIOBAaTUCA Jiep>KaBoto, ABTOHOMHOM Pecny6.tikoto Kpum, op-
raHaMy MICLeBOr0 CaMOBpAAYBAaHHA Yy NOPAAKY, BUSHAaY€HOMY 3aKOHOM, LIJIAXOM
6e3CnipHOro «CHUCaHHSA KOILITIB Jep>KaBHOT0 OI0/PKETY Ta MicLieBUX O0/PKETiB Ha
nifcrasi pimeHHs cyay», xoya LIK Ykpainu He nepejibadyae NpURHATTS clieljiaib-
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HOT'0 3aKOHY 3 I[bOT0 NUTAaHH4. 3rifgHo 3i 3MicToM cT. 1176 LIK Ykpainu cneniasib-
HUM 3aKOHOM Ma€ BCTAHOBJIOBATHUCA JIMILIE IOPAJOK Ta BUNIAJKH BiJIIKOAYyBaHHA
KO/ Y, 3aB/IaHO] HE3aKOHHHMU PillleHHSIMH, [isIMU Y1 0€3/isIJIbHICTIO OpTaHy, 1110
3/1iiCHIOE ONIEPAaTUBHO-PO3IIYKOBY AislIbHICTb, OpraHy 0CyA0BOIr0 PO3CJiyBaH-
H{, IPOKypaTypu abo cyay. ¥ takuu cnoci6 BK YkpaiHu BHUKJIIOYa€E MOXJIUBICTD
JIOOPOBIJIBHOTO Bi[IIKOAYBaHHS LIKOJAMW Jep>KaBoi, ABTOHOMHOI Pecny6J1ikoro
Kpum Ta opraHaMu MicLeBOro caMOBpSAAYyBaHHA, aJie BiJAIIKOAYBAaHHS TaKoOIl
IIKOJU He «Ha MiJiCTaBi pillleHHs cyay» O0y/Je po31[iHIOBaTUCS SIK OI0/)KeTHe mpa-
BOIOPYLIEHHS.

BignoBigHi opieHTUpPH, IKUM, MabyThb, Ma€ BiZINOBiJaTH 3aKOH, PO HEOOXif-
HICTb MPUUHATTSA AKOT0 WAeTbcd y CT. 25 BK Ykpainu, mictuth 1. 9 Posainy VI
«IIpukiHLEeBIi Ta nepexifHi MOJIOKEeHHS» [IbOr'0 3aKOHOAABYOI'0 aKTa. Y BKa3aHOMY
NYHKTi BU3HAYEHO OCOOJIMBOCTI BiAIIKOAYBaHHSI IIKOAH, 3aB/laHOI HE3aKOHHU-
MM pillleHHSIMU YU AisIMH BiNIOBIAHUX OpPraHiB My6J/1iYHOI BJIa/IU Ta iX OCAaJ0OBU-
MU ab0 Cay:K60BUMH 0C00aMHU, Y MalOYTHbOMY 3aKOHi. CyTh IIUX 0COOJIMBOCTEN
NOJIITAE B TOMY, L0 BiJIIKOAYBAHHS LIKO/JM, 3aB/laHO] Qi3UYHIN YM IOPUAUYHIN
0Cc00i BHACJiJOK HE3aKOHHO MPUUHATUX pillleHb, [Iill YU 6e34isJIbHOCTI OpraHiB
Jlep>kaBHOI BJaAd, opraHiB ABToHOMHOI Pecny6Jiiku KpuM, oprasiB MicieBoro
CaMOBpSIAYBAaHHS, a TaKOX 1X MOCaJ0BUX i CIY>KO0BUX 0Ci0, Ma€ 3/[iICHIOBATHUCSA
Jlep>kaBoto, ABToHOMHOI0 Pecny6iikoto KpumM, opraHamMuy MiciieBoro caMoBpsiiy-
BaHHS 3a PaxXyHOK KOIITIB Jlep>KaBHOTO 010/KeTy (MicLieBUX OHO/PKETIB) B Mexax
O010/P>KETHUX NPU3HAYEHb 3a PillleHHSAM CyJly B pO3Mipi, 1110 He epeBUILYE CYMH
peasibHUX 30UTKIB, y NOpAAKY, BcTaHOBJeHOMY KabiHeToM MiHicTpiB YkpaiHu
(miznyHkT 2). To6To BK Ykpainu Bcynepeu Bumoram noJsioxkeHb LIK Ykpainy, Bij-
MOBIJHO [0 3MIiCTy SKUX IIKOZA, 3aBJJaHa He3aKOHHUMU pillleHHSIMHU, AisIMH, Oe3-
JUSIJIBHICTIO, MiiJIAra€e BiJIIIKOAYBAaHHIO B IOBHOMY 00Cs13i, He nepeJbadyae MOX-
JIMBOCTI BIZIIKOAYBAHHA YNYLIEHOI BUTOAH, MiJ AKOIO 3 OIVIAAY Ha 3MICT III. 2 Y.
2 cT. 22 UK Ykpainu ciij po3yMiTH «10X04H, IKi 0cob6a Morvia 6 peajibHO ofieprKa-
TH 32 3BUYalMHUX 00CTaBUH, IKOU iI mpaBo He OyJsio nopyuieHe». [Ipu upbomy BK
YkpaiHu MiCTHUTB U iHIII TOJIOXKEHHS, 1[0 He TOBHOIO Mipoto y3ro/KytoThbcs 3 [JK
Ykpainuy, 1K1K Texx 3aiMa€ NpiopuTETHE MiClle y CUCTeMi 3aKOHOJaBCTBA YKpaiHU
¥ BUKJIIOYA€E MOXKJIUBICTb JIOBIJIbHOTO KOPUTYBaHHS YU BiJIXUJIEHHS BiJ MOTO 3a-
CaJJHAYHX [10JIOKEHDb IPU PeryJII0BaHHI TUX YM iHIIKUX CYCIIJIbBHUX BiTHOCHUH. MOX-
JIMBICTb BCTAHOBJIEHHA HA PiBHI IHIIMX 3aKOHO/JABYMX AKTIB TAKUX BUHATKIB Ma€
oyTH nepesbayeHa 6esnocepeHbo B [JK YkpaiHu. A OCKIJIbKY B HbOMY He HeThCs
PO MOXKJIMBICTh BCTAHOBJIEHHS Yy 3aKOHI BUHATKIB 1110/,0 BiZJIIKOAYBaHHA IIKO/H,
3aBJlaHOI HE3aKOHHUMHU PillleHHSIMU BiZINOBiIHUX OpraHiB MyO0JIiuHOI BJaAH, TO
OYEeBHU/JHHUM € Te, 1110 TaKe peryJIloBaHHA Ma€ 'PYHTYBAaTUCSA Ha 3arajJibHUX 3acaZiax
IUBiJIbHOTO 3aKOoHOAaBcTBa [20, 13].

[lofi6HI po36i>KHOCTI B pery/iroBaHHi CyCHiJIbHUX BiITHOCUH LI0J0 BiJLIKOAY-
BaHHA IIKO/JAH, 3aBaHO] HE3aKOHHUMHU pillleHHAMHY, AIAMU BiJIIOBIJHUX OpPraHiB
ny6JliuHOl BJaJU Ta IX NOCaZJOBUMH ab0 CaAy>KO0BUMHM 0C0O6aMHU, MAalOTh Miclie i B
6araThboX iHIIMX 3aKOHO/JaBYKX aKTaX. [lo HUX, 30KpeMa, HeoOxi/IHO BigHecTH [lo-
JIaTKOBUH KoJeKC YKpaiHH, B AsKoMy, Ha BigMminy Big LIK Ykpainu, BU3HadyeHo, 1110
«ILIKO/1a, 3aB/laHa HENPaBOMipHUMH [iIMU NIOCAZ0BUX 0Ci6 KOHTPOJIIOIOYHX Opra-
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HIB, NiZJIIra€ Bi/IIIKOAYBAHHIO 32 PaXyYHOK KOIITIB €PXaBHOTO OIO/KETY, epe/-
6aueHUX TaKMM KOHTPOJIIOIOUMM opraHam» (4. 3 cT. 21).

BapTo BUC/I0BUTU KPUTHUYHI 3ayBaKeHHA 11100 3MICTY [T0J10KeHHA Y. 1 ¢T. 77 3a-
KOHY YKpaiHu «IIpo MicueBe caMmoBpAAyBaHHA B YKpalHi», AKa peryJje NUTaHHA
BiZIMOBiIa/IbHOCTI OpPraHiB Ta MOCa/JOBUX 0Ci6 MiCIleBOTO CaMOBPsi/lyBaHHS Mepes
IOPUAUYHUMHU i Gi3UYHUMU 0cob6aMU. 30KpeMa, B Hill epeib6adyeHo, 110 «IIKO/a,
3ano/iisiHa PUAUYHUM i pi3sMYHUM 0cob6aM y pe3yJibTaTi HENPAaBOMipHUX pillleHb,
Jlitt 260 6e3/1i1/IbHOCTI OpraHiB MiclleBOT'0 CaMOBPSyBaHHS, BiAIIKOJOBYETbHCS 3a
PaxyHOK KOILTIB MiCLIeBOTO OI0/KETY, @ B pe3yJIbTaTi HENPaBOMipHUX pillleHb, Ail
abo 6e3/i1/IbHOCTI OCaZ0BUX OCi6 MiCLIeBOr0 CaMOBPSAAYBAaHHS — 32 PaxXyHOK iX
BJIACHUX KOILUTIB y MOPSAJKY, BCTAHOBJIEHOMY 3aKOHOM». TaKUM Mifxiz, mo-nepuie,
He Y3TO/IPKYETbHCSA 3 BiZIMOBIIHUMU MOJIO)KEHHAMHU CT. 56 KoHcTuTy1ii Ykpainu Ta
crater 1173-1175 [JK Ykpainu, 3riiHO 3i 3MicTOM IKMX TaKa LIKO/JA Ma€ BifIKo-
JIOBYBAaTHCA OPraHOM MicCLieBOro caMoBpsaAyBaHHA. [lo-Apyre, He BpaxoBye TOIO
dakTy, 110 NocaZjoBi 0cO6U OpraHiB MiCLleBOr0 CaMOBpPs/lyBaHHS He € CYy6'€EKTaMHU
[IMBIJIbLHOT'O IPaBa, @ TOMY BOHU He MOXXYTb HECTH LIUBIJIbHY BiJIIOBIJA/JIbHICTD
nepej, ¢isUUHKUMHU | OPUJAUYHUMU 0COOAMU.

@LICHOBKH. OTxe, TepuTOpia/IbHI POMaAY MOXYTb BUCTYIIATH Y Pi3HOMAHIT-
HUX JleJIiIKTHUX 3000B’s13aHHSX 3 BiJILIKOAYBaHHS IKOAHU IK KPeJUTOPH i K 60pK-
HUKU. [IpaBoBi nepeiyMoBH iX y4yacTi B [|eJliKTHUX 3000B’A3aHHSAX K OOP>KHUKIB
nepesnbaudeHi y nosoxkeHHsx LK Ykpainu, 3rifjHo 3i 3MicTOM SIKMX TepUTOpia/ibHi
rpoMaJii HeCyThb BiJINOBiJJa/IbHICTh 3a IIKOAY, 3aBAaHy Qi3uyHil ab0 IpUAUYHIN
0co6i He3aKOHHUMU pillleHHSIMY, [Ii€10 UM 6€3/1isI/IbHICTIO OpraHy MicIieBoro camo-
BpsayBaHHA (cT. 1173 Kozekcy), iloro nocazoBoi abo ciay:x60B0i ocobu (cT. 1174
Kogekcy), a TakoX y pe3y/ibTaTi IPUHHATTS OPraHoM MicCLLeBOr0 caMOBpsi/lyBaH-
Hs HOPMAaTUBHO-NPABOBOI'0 aKTa, 10 6yB BU3HAHWM HE3aKOHHUM i CKaCOBaHUM
(ct. 1175 Koaekcy). BkasaHi BUna Ik 3ano/lisiHHS LIKOA X HaJIeXaTh 0 0COOJHBOI
rpynu AeJiKTHUX 3000B’s13aHb, IKi B HayLli IUBIJIbHOTO NpaBa NPUHHATO HA3UBATH
creLiabHUMMU JieJiKTaMH. Ix cnenudika mosrae B ToMy, 1o JepxaBa, ABTOHOM-
Ha Pecny6siika KpuM Ta opranu MicuieBoro caMoBpsi/lyBaHHSI HECYTb Bi/INOBiJja/b-
HICTb 3a IIKOAY, 3aB/laHy HE3aKOHHMMM aKTaMHU BiJIOBiAHUX opraHiB my6J1iyHOI
BJIA/IU Ta IX OCA/IOBUX i CIY>KOOBUX 0Ci6 He3aJsIeKHO Bifl iX BUHHU.

IOpyanyHOO MiACTAaBOK /1 HACTaHHSA LMBIJIBHO-IIPABOBOI AesIiKTHOI Bijmno-
Bi1IaJIbHOCTI OpraHiB MiClleBOro caMOBpsi/lyBaHHS 3a 3aBJaHy Qpi3sMUYHUM Ta IOpU-
JUYHUM 0Cc06aM LIKOAY € MaTepia/lbHUM CKJa/, IPAaBONOPYLIEHHS, 1110 Bilo6paka-
ETHCA Y IPUUHATTI OPraHOM MIiCLLEBOT'0 CaMOBpPA/IYBaHHA HE3aKOHHOTIO pillleHHS.
Y 3B’s13Ky i3 UM OCHOBHe QYHKIiOHa/IbHE NPU3HAYEHHS 1JMBIJIbHO-IIPABOBOI MO-
33/l0TOBipHOI BiANOBIJA/ILHOCTI OpPraHiB MiCLieBOT0 CaMOBPAAYBaHHA 3a LIKOAY,
3aBJlaHy Pi3sMYHUM Ta WPUAUYHUM 0C06aM, NOJIATAE B OXOPOHI CYCHiJIbHUX BiJi-
HOCHH, BperyJibOBaHUX HOPMaMH He TiJIbKU IIMBiJIbHOTO (MPUBATHOrO), a ¥ my-
6Js1iuHOTrO MpaBa.

[ligxin 3aKoHOAABLA 10J0 BCTaHOBJIEHHs B cTaTTax 1173-1175 IIK Ykpaiuu
BifimoBifanbHOCTI Aep»kaBy, ABToHOMHOI Pecny6siiku KpuM, opraHy MmicieBoro
CaMOBPsIlyBaHHS 3aJIEKHO Bifj TOrO, HE3aKOHHUMM pillleHHSIMH, AiIMU YU Oe3-
JUSIIBHICTIO SIKOTO caMe Cy0’'€KTa BJIa/lJHUX NOBHOBaXK€Hb OY/I0 3aBJaHO LUIKOAY
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$i3UYHIN YM OPUAMYHIN 0c06i, HE Ma€ PUAUYHOIO HABAaHTAXKEHHS, OCKIJIbKU
3peIITO Bi/IMOBiAA/JBHICTD 32 LIKOAY, 3aBAaHy BiANOBIHUMHU Cy6'EKTaMU BJIa/]-
HUX NMOBHOBaXKe€Hb, HECYTh Jiep>kaBa, ABToHOMHa Pecny6siika Kpum a6o opranu
MicClleBOr'0 cCaMOBps/AyBaHHs. He Ma€ opuAMYHOT0 HABAHTAXKEHHS i TaKa 0CO0JIU-
BiCTb JleIIKTHOI BiiMOBiZja/ibHOCTI My6/1iYHO-NTPAaBOBUX YTBOPEHD, 3TiZIHO 3 KO0
IIKO/Ia, 3aB/laHa OpraHaMM My6JIiYHOI BJaju, IX MOCAalOBUMU ab0 CAyKOOBHUMU
ocob6aMH, BiJIIIKOJIOBYETbHCSI HE3aJI€XKHO BiJj BUHU IIMX OPraHiB, ix mocaJloBUX abo
cny»K60BUX 0Ci6. Apke caM GaKT NPpUKMHATTSA (BUAAHHS) HE3AaKOHHOTO pillleHHS
YU BUMHEHHS IHIIMX HE3aKOHHUX [IiM CBIIUYMTh PO HASIBHICTb 1X BUHHU, IKA MOXe
6yTH y popMi ymucsy abo Heo6epexkHOCTi.
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Baagumup BOPJEHIOK

TEPPUTOPUAIIbHBIE OBLLNHDbI
KAK CYBBEKTbI AEJIMKTHbIX OBA3ATENILCTB

HccaedosaHbl meopemuyeckue U npakmuyeckue npobembsl yuacmusi meppumopua/abHblXx 06-
WUH 8 e IUKMHbIX 00513ame/1bcmeax, 803HUKAWUX 8 C8513U C NPUHUHEHUEM UMYUeCM8eHH020 UaU
MOpA/IbHO20 8peda Pu3uyeckuM U pUOUHecKuUM AUYam peweHusmu, delicmguamu uau 6e3deti-
cmeueM 0p2aHO08 MECMHO20 CaMoynpasaeHus, ux 0OAXCHOCMHbLIX AUY NPU OcyujecmeaeHuu umu
ceoux nosHoMouull. B wacmnocmu, onpedesieHbl 0OCHOBAHUS U YC/108US1 BO3HUKHOBEHUSI COOMeem-
cmeyrwux deJlUKMHbIX 06513ame/1bCms, a makce 0C06eHHOCMU 803MeweHus epedd, NPU4UHEeHHO-
20 He3aKOHHbIMU AKMAaMUu 0p2aHo8 MeCmHo20 camoynpasaeHusl. Kpome moeo, gvisiesieHbl npomu-
sopeyusi mexcdy I'paxcdaHcKum kodekcom YKpauHbl U 3aKOHOO0AMeAbHbIMU aKMaMu nyoau4Ho20
npasa no 80Npocam 803MeweHus 8pedd, NPUYUHeHHO020 He3AKOHHbIMU AKMAaMU 0p2aHO8 MECMHO20
camoynpas/eHusi.

Katoyeswle cioea: zpaxcdaHckoe 06513ameabcmeo; deAUuKmMHoe 06513ameabcmao; 803MmeujeHue
epeda; deAUKMHAsI 0OMBEMCMB8EHHOCMb, MepPPUMOpPUA/IbHblEe 00U UHBL.

Volodymyr BORDENIUK

TERRITORIAL COMMUNITIES
AS SUBJECTS OF TORT LIABILITY

This article researches the theoretical and practical problems of local communities participation
in tort liabilities arising in connection with causing property or pecuniary damage to natural and
legal persons by actions or omissions of local governments and their officials and employees while
exercising authority. In particular, the article defines the reasons and conditions of the relevant tort
liabilities and features of the damages caused by unlawful acts of local self-government. In addition,
the article highlights the differences between the Civil Code of Ukraine and legislation on public law
damages caused by unlawful acts of local self-government.

Keywords: civil liability; tort liability; damages; tort responsibility; territorial communities.
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