I'OCITIOAAPCBKE ITPABO

JloroBipHi BiAHOCHHMU AepPr>KaBHO-NIPUBATHOTO
NMapTHepCTBa: NPpo6JIeMH IPAaBOBOI'0 peryJl0BaHHA

Binnuk Okcana Map’siHiBHa,

npogecop kagedpu 2ocnodapcbkozo npasa wpuduU4HO20
¢dakysememy Kuigcbk020 HAYioHA/1bHO20 YHI8epcumemy
imeni Tapaca lllegueHka, 0KmMop 1OpUOUYHUX HAYK,
npogecop, uaeH-kopecnoHdenm HAIIpH Ykpainu

VK 346.3:347.7

JloroBip sK OCHOBHa IMpaBoBa (opMa OINOCEpPEIKYBAaHHSA 3B’SI3KIB MIXK
cy0’€eKTaMu rocnoJlaploBaHHs (MK HUMH Ta THIIMMH YYaCHUKaMHU TOCIOJAapPChKOT0O
KUTTS) BIAITpA€ 3HaYHY pOJib 1 MPU BCTAHOBIICHHI BIIHOCHUH J€P>KaBHO-TIPUBATHOIO
naptaepcta (gami — JIIII) Mk ocoGamMu, M0 BUKOHYIOTh (DYHKIIT J€pKaBHOIO
naptHepa (nepxaBu, ABToHoMHOI Pecnyosiku Kpum/APK B 0co0i yrnoBHOBaxeHUX
OpraHiB 4M OpraHy MiICIIEBOTO CaMOBpsAyBaHHs) Ta MpUBATHOro mapTHepa (cy0’ekT
4K cy0’ €KTH MIANPUEMHULITBA).

3anoyatkoBane B 2010 pomi Ha piBHI CHELIAJBHOTO 3aKOHY IIPaBOBE
perymtoBanHs BigHocuH [IIIT 3akpiritoe qoroBipHy GopMy Takoro mapTHEpCTBa Ta
BIIKPUTHUHN Tiepenik noroBopiB [1, crarti 5, 6], ikl MOXYTh YKJIaJaTHCS B paMKax
JIIII:  poroBip  KoHUECIi, JOrOBIp NpO CHUIBHY JASUIBHICTH, JI€pXaBHI
KOHTPAKTU/JOTOBOPU PO JAEp>KaBHI 3aKyMiBIl Ta iH., 32 BUHATKOM (3 JUCTOMajaa
2012 p.) yron mpo po3moaun mpoaykuii [1, yacTuHa uverBepra CT. 5], Kl MarOTh
YKJIQJATUCS 3T1THO 13 BIIMOBITHUM 3aKOHOM [2].

Pa3zom 3 TUM 3akOoHOZaBelb MPOITHOPYBAB MOJIOKEHHS PO I'PYHTOBHI BUMOTH
no yrogu JIIII momo 3micty Ta hopMu, OOMEXKHMBIIUCH 3aralbHUMH (PpazaMu mpo
YKJIaJ€HHs] TaKUX JOTOBOPIB BIAMOBIAHO [0 BHMOI, BCTAaHOBJIEHUX 3aKOHaMU
Vkpainn (3aramphaum — npo JIIIT Ta cnemianbHMMH — TpO KOHUECIHi, Jepi»aBHI
3aKyIiBII Ta 1H.).

[Iporanuan 3akony mnpo Il mono yroam JIIII mneBHUM 4YMHOM

KOMIICHCYIOTBCSI M1I3aKOHHUMU aKTaMHU, 110 PETYJIIOTh aeski Buau BimHocuH JTIIT
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(11010 KOHKYPCHUX 3acajl BU3HAUEHHS MPUBATHOrO MapTHepa, MOAaHHs 1H(dopmalii
npo BukoHaHHs yrona [IIII Tta iu..). [Ipore Bu3HaueHHs ictoTHUX ymMoB yroau JIIII
Ha T1J3aKOHHOMY piBHI cynepeunTh 3akony mpo JIIII [1], ab3an 6 yactuHu niepioi
CT. 5 sxoro nepeadayae, MO 1ICTOTHI YMOBU JIOTOBOPIB, IO YKJIAJAIOTHCS B paMKax
3MIACHEHHS JIep>KaBHO-NPUBATHOIO MapTHEPCTBA, MAaIOTh BIANOBIAATH BUMOTaM,
BCTaHOBJICHUM 3aKOHAMHU Y KpaiHHu.

[lopsok mpoBeneHHS KOHKYPCY 3 BH3HAU€HHs NMPUBATHOIO MapTHEpa s
3MIACHEHHS JIepKaBHO-MPUBATHOTO TMApTHEPCTBA IIOAO OO0’€KTIB JEp)KaBHOI,
KOMYHaJIbHOI BJIIACHOCTI Ta 00 €KTIB, sKI HalexaTh ABTOHOMHIA PecnyOumim Kpum,
3arBep/keHui noctaHoBoto KaGinety MinictpiB Ykpainu Big 11 xBithg 2011 p.
Ne 384 [3], Bu3Hauae MexaHI3M MIITOTOBKU Ta MPOBEICHHS 3a3HAYEHOI'0 KOHKYPCY,
mo Mae  BigOyBaTHCs ~ Ha  3acajax  Ipo30poCTi, OO0 €KTUBHOCTI  Ta
HEJUCKPUMIHALIMHOCTI ~ BU3HAYEHHS MEPEMOXI KOHKYPCY Ta  VKIAOeHHs
8I0N0GIOHUX 002080pie y pamkax 30iucHenus J[IIII, nepedbauenux uacmurow
nepworo cm. 5 3axony npo HIIII, axwo 3axonamu, wo pecyarormos 8i0HOCUHU, 5K
BUHUKAIOMb Y Npoyeci YKIAOeHHs 3a3HAYEHUX 002080pi8, He 6CMAHOBIEHO [HUIUU
nopsi00K nposederHs KOHKYpcy (30Kpema, Iie cTocyeTbest Takux monenen I, sk
KOHIIECIHa, Jep’KaBHUX 3aKymiBelib). Tak, 3rigHo 3 m. 7 3a3HadyeHoro llopsaky
icrorHumMu ymoBamu yroau JIIIT e: waiimenyBanns Il Tta o06’exta [IIII;
3000B’s13aHHA CTOPiH, Y TOMY 4Yucil 00csr 1 popma (piHAHCOBOI ydacTi Aep>KaBHOTO
Ta IpuBaTHOrO MaptHepiB y 3aiicHenH1 JIIIT; mepenik, 06CsATH 1 CTPOKM BUKOHAHHS
nependayeHux JIOrOBOPOM poOIT; BUMOTM J0O AKOCTI TOBapiB, poOOIT MOCIYT, LIO
BUKOHYIOTBCSI 3T1IHO 3 JOTOBOPOM; PO3MOJLI PU3UKIB, BUABICHHUX 3a pe3yJbTaTaMu
MpoBelleHHd aHani3dy edektuBHOCcTi 3a1McHenHa JIIIT mix nmaptHepamu Ta Gopmu
YIPaBIiHHSA TaKUMH pPU3UKaAMU; TOPAIOK Ta YMOBU OTPUMAHHA MEPEMOXKIEM
KOHKYpPCY TpaBa Ha KOPHUCTYBaHHS 3€MEJIbHOI0 AUIAHKOIO Jis 3aiicHenHs JIIIT (y
pa3i HEOoOXITHOCT1); YMOBH, pPO3MIp 1 TOPSAOK BHECEHHS IUIATEXKIB, SKIIO TaKl
nependayeHo yMOBaMHU 3/1MCHEHHS! 3a3HAYEHOro MApTHEPCTBA; MOPSAOK Ta YMOBHU
po3mnoALly MK cTtopoHamu noroopy mnpo I moxomxy Ta/abo mpomykirii, SKIIO

Takuil posnoain mnepegdadeHo ymoBamu 3aiiicHenHs JIIIl; Bumorm om0
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MOBEPHEHHsI MICIsl MPUIIMHEHHS Al JoroBopy npo naptHepctBo o6’exrta JIIII ta
3eMeJIbHUX AUISTHOK, 10 HaJaHi JJIs MoTped, moB’s3aHuX 13 3aidcHenHsm 1111,
3000B’s13aHHA 100 BIJIIKOJYBAaHHS BUTpAT HA MPOBEJEHHS aHANI3y €(PEKTUBHOCTI
sniiciennss JIIII Ta/abo ekonoriyHoi eKCnepTU3h; YMOBHU BHECEHHS 3MIH J10
norosopy mnpo JIIII; BiANOBIANbHICTH CTOPIH 3a HOro HEBUKOHAHHS; MOPSIOK
PO3IJIsAy CIOPiB; CTPOK Ail gorosopy npo HIII; nara, Miclie mignucanHs Ta MOPSIOK
HaOpaHHS HUM YHHHOCTI.

Otxe, ictrotHi ymoBu noroopy JIIII BiAmoBigHO 10 3rajaHOrO BHIIE
[TopsiaKy € TOCUTh YMCICHHUMHU, SIKIIO iX MOPIBHIOBATH 13 3arajJJbHUMHU BUMOTaMH 10
MIHIMQJIBHOT KUIBKOCTI TaKUX YMOB TOCIIOAApChKOro JOroBOpy (MpeaMer, IIiHa,
CTpPOK Mii, YMOBH, BH3HaH1 ICTOTHUMH 3a 3aKOHOM YM HEOOXIJHI JJIsi JOTOBOPIB
JAHOTO BUAY, a TAKOXK YMOBH, I10/I0 AKUX HA BUMOT'Y OJIHIET 31 CTOPIH MOBUHHA OYyTH
JoCsTHYTa 3rojia, — yactuHa japyra ct. 180 I'K [4]) 1 muBiUIibHOrO AOTOBOPY (YMOBH
po TpeaAMET, YMOBH, BH3HAYEHI 3aKOHOM SIK ICTOTHI a00 HEOOXiJiHI, a TaKOX Ti,
1010 SIKUX 3a 3asBOI0 Xoua O OJIHI€T 31 CTOPIH Ma€ OYTH TOCATHYTO 3roAu, — ad3arly 2
gactuHu niepmioi cr. 638 LK [5]). Lle o3Hauae, mo B gJaHOMY BUMNAIKYy Ma€ MicIe
«TEPEBUILIEHHSI TOBHOBAXEHb» OPraHoM, 10 BuAaB 3a3HaueHuil [lopsimok: Bumoru
1o norosopiB Il MaroTh BCTaHOBIIOBATHCS Ha PiBHI 3aKOHY (B HAILIOMY BHUMAJKYy —
3akony mpo IIII). IIpo 1e cBiquuTh 1 3apyOikHM nocBia. Tak, 3akoHoMm CroBeHil
«IIpo myGiYHO-TIpUBaTHE TAPTHEPCTBOY» [6] BCTAHOBITIOIOTHCS

o BUMOT'H JI0 JOTOBOPY 3 IPHUBAaTHUM MapTHepoMm/iHBecTopoM (cT. 120-
127) moao 3MmicTy: 000B’s3k0Be 3a3HaueHHs (opmu/tuny Ta Moaem JIIII, ioro
CTOpIH Ta TEPMIiHY Jii JOTOBOPY, aKTiB 3aKOHOJIABCTBA, 1110 PETYJIIOIOThH BIAMOBITHUMA
tun I (koHueciiiHe, mpo JepikKaBHI 3aKyIiBil, MIOAO HaJaHHS KOMYHAaJIbHUX
MOCJIYT TOIO), PO3MIPYy NPHUBATHHX I1HBECTHUIIIM Ta cmocoOy peanizailii mpaBa Ha
OTpUMaHHsl NpUOYTKY B iX BKJIaJCHHS, MOPSJIKY pO3ipBaHHS JOTOBOPY Ta HOTO
HACHIAKIB JUIsl CTOPiH, IHIIMX YMOB BIJIMOBIIHO /10 BUMOT 3aKOHOJABCTBA; IOO
002080py KopnopamusHozo/natiogoco J[III1 (nependavae 3abe3nedeHHs peaiizailii
npoektiB AT cninbaum nianpuemctBoM/CII 3a yuacTtio cropin JIIIT): meTa Takoro

JIIIT; posmip cratyrHoro kamitany CII; po3mip 1 ¢opMa IHBECTHUIIM MapTHEPIB;
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MPaBOBUN PEXUM 1HBECTOBAHOIO JAEP>KABHOTO MalHAa/aKTUBIB 1 crmocol0y Horo/ix
MOBEPHEHHs; TpadiKk BHECEHHs JEp>KaBHUX aKTUBIB Ta METOJI KOHTPOJIIO HAJIEKHOIO
iX BHUKOPHMCTAaHHS; CTPOKM Ta CHOCOOM BHECEHHS OyAb-SKUX I1HBECTULINA Ta
BUKOHAHHS  IHIIMX 3000B’sA3aHb, MOJECII  BJIACHOCTI Ha 00 €KTH, IO
BUKOPUCTOBYIOTBCA Ta CTBOPIOIOThCS Yy mpoueci (ynkiionysBanus IIII; ymoBu
BUHAropoau Oi3Hec-CyOmiapsiAHMKA; 3MIHM B KamiTajdl NapTHEPCTBA, SKI MOBUHHI
OTpUMaTHU 3romy JEep>KaBHOTO napTHepa; mrpadHi CaHKLI{ 3a
HEBUKOHAHHSI/HEHAJIE)KHE BUKOHAHHS IOTOBIPHUX 3000B’s3aHb; MiJICTABU JJIS 3MIHH,
aHyJIOBaHHS Ta PO3IpBaHHA J10roBOpy KopmopaTtuBHoro/maioBoro [IIII, mpaBa Ta
OOOB’SI3KM  CTOpPIH Yy TaKUX BHIAJKax; MOPSAOK ydacTi y  Kamitaii
koprnopatuBHoro/maiiosoro JI1I1; mopsimok BUXoy 13 TAKOTO NapTHEPCTBA.

JlaTBiiickkuii 3akoH, 1m0 perymntoe BimHocunu IIIT [7], BcTaHOBIIOE OLIBIIT
IPYHTOBH1 8umozu 0o y200u J[I111, 30xpema moa0:

o cmpoky — Bil 5 10 30 pokiB (3 MOXJIMBICTIO MOAOBXKEHHS SKIIO I1€
HEOOXITHO ISl LiJIeH YroAu 1 JOCATHEHHS IMEBHUX pe3yJbTaTiB, MIATBEPIKEHHUX
(hiHaHCOBUMHU Ta EKOHOMIYHUMHU po3paxyHkamu (cT. 60);

o 00206ipnux cmopin (ct. 61): nepxaBHUM TapTHEp (MapTHEpH) Ta
BU3HAYEHHI B YCTAHOBJICHOMY MOPSIKY MPUBATHUM MapTHED (MapTHEPH);

o 3micmy (CT. 62): IpeAMET JAOTrOBOPY, BKIIOUAIOYM OOCST, 3MICT, SIKICTH 1
cnoci0 BHUKOHaHHS OyIIBENbHUX pOOIT a00 HaJaHHA TMOCHYr; (IHAHCOBI YMOBHU
yroiu; KOMIUIEKC TpaB, KU MepeAaeTbcsl Jep>KaBHUM IMapTHEPOM NPUBATHOMY
NapTHEPY; JepKaBHI pecypcH Jep KaBHUX MapTHEPIB, U0 NEPENAIOTHCA NTPUBATHOMY
napTHEpy Ta MOPAJOK iX Iepenadi; MalHOBI IpaBa CTOPIH CTOCOBHO CTBOPEHOIO
MPOTATOM TEPMIHY A1l Yoy MaiiHa, a TaK0X HeMaTeplalbHUX aKTHBIB, MOB’ I3aHUX
13 HUMU JILIEH31{, TI03BOJIIB, 1HIIMX JOKYMEHTIB; TE€pMIiH Ali JIOrOBOPY; YMOBH IS
BUKOHAaHHS OY/IBEbHO-MOHTXXKHUX pPOOIT a00 HaJaHHS TMOCIYr Ta YMOBH IX
neperssiy; YMOBU NMOBEpHEHHs (MepefaHHs) JepKaBHOMY MapTHEPY pecypciB, IO
HaJlaBajucs MPUBATHOMY MapTHepy /s BukoHaHHs yroau JIII, a Takox cTBOpeHHX
y npoueci JIIT 06’exTiB A1 MOJANBIIOrO iX BUKOPUCTAHHS, Y pa3l JOCTPOKOBOTO

npunuHeHHs: yroau JIIII; odmexxeHHss a00 yMOBH CTOCOBHO 3MiH B aKI[IOHEPHOMY
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Karitali IpUBaTHOro MapTHepa abo KOMEPUIMHUX KOMIaH1|, 010 SKUX MPUBATHUN
NapTHEp Ma€ BUPIIAJbHUNA BIUIMB, PU3UKU KOXXHOTO JEp)KaBHUX TpaHC(hepTiB
MIPUBATHOMY MapTHEPY; B3aeMHI 1uiatexi cropid yroau JIIII ta ymoBu ix nepernsay
(K110 Taki mepeadadeHo); MpaBo MPUBATHOTO MapTHEpa (SKIIO 1€ HEOOX1THO) IS
300py IUIaTeXIB BiJl KIHIEBUX KOPUCTYBayiB 3a OYyIb-sKl MOCIYTH, a TaKOX CyMa
TaKMX TUIATEXIB, 1[0 MAa€ OyTU OTpPUMAaHa MPOTITOM CTPOKY Aii JOrOBOPY, Ta YMOBH
st i mepersisigy; OOOB’SI3KM TMPUBATHOIO MapTHepa (SKIIO HEOOXIIHO) IIOA0
3abe3reueHHsl Oe3MepepBHOrO JOCTYIy TpeTiM ocobam 10 o6’ekra JIIIT Ta
MO>KJIMBOCTI OTPUMAHHS TOCIYT, 1110 HAJIal0ThCs MPOTIroM TepMiny aii yroau JIIIT;
MpaBo JOTOBIPHUX CTOPIH IepeAaBaTH CBOi MpaBa Ta OOOB’SI3KM B paMKaxX YroJu
TpeTiM oco0aM Ta YMOBH, HI0 OOMEXYIOTb Take MpaBO; OOOB’SI3KM IMPUBATHOIO
napTHepa II0AO0 CTpaxXyBaHHS MEBHUX pU3MKIB 3a yrojoto JIIII 3 BU3HaueHHSIM iX
nepeniky; OOOB’S3KM NPHUBATHOTO MAapTHEpa MO0 OXOPOHH HABKOJMIIHBOTO
CepeZIOBUINAa Ta OXOPOHU KYJIBTYPHOI CHAAIIMHU (SIKIIO 1€ HEOOXITHO); 000B’A3KH
JOTOBIPHUX CTOpIH MI0J0 3abe3nedyeHHs, nepefadi abo KyMmiBIlI HEPYyXOMOCTI,
oOnaJHaHHs Ta IHIIOTO MaiiHa, HEOOX1AHOTO sl BUKOHAHHS JIOTOBOPY, CILJIaTH MUTA
(sxu10 1Ee mependayeHo); MoPsI0K NMEPEBIPKU JEPKaBHUM MAPTHEPOM (MTApTHEPAMM)
BUKOHAaHHS YroJu; OOCTaBMHM HeNepeOOpHOi CWwiIM Ta [Jii CTOpIH Yy pa3l ix
BUHUKHEHHS (HACTAaHHS); BUMAJIKU Ta MOPSAIOK JOCTPOKOBOTO PO3ipBaHHS J0TOBOPY,
MOPSAJIOK BU3HAYEHHS PO3MIpYy KOMIIEHCAIIN Y TAKMX BUMAAKaX; MOPSAOK 3MIHH YMOB
yroau JIIIT; nasBHicTh nOB’si3anux 3 yroaoto JIIII panime ykimageHUX TOTOBOPIB;
YMOBH, MPU HACTAHHI AKUX JEP:KaBHUI mapTHep a00 KpeaAUuTOp MOXKE B3ATH Ha cede
BUKOHAaHHS OyAb-SKMX OOOB’S3KIB NMPUBATHOTO MapTHEpa 3 METOI0 3a0e3NeyeHHs
edeKTUBHOro Ta Oe3nepeOiiHOro0 BUKOHAHHS OyAiBEIbHO-MOHTaXXHUX poOIT abo
HaJaHHs nociyr, nependavenux B yroai JIII; ceprudikat npo npaBo npencraBHUKA
JEp’)KaBHOTO TMapTHEpa HAa OTpUMaHHSA 1HQOpMalii Bil KpeauTopa TMPUBATHOTO
napTHepa 11010 Horo iHaHCOBOr0 CTAHOBHIIA 1 BIATOBIIHOCTI YMOBaM HEOOX1THOTO
¢dinancyBaHHs; nopsaok nogowxeHHs yroau I y pa3i npunuHeHHs AisUIBHOCTI
IOpUANYHOI 0cOOM 3 OOKYy JEep’KaBHOrO TMapTHEpa Yy MepeadayeHuX 3aKOHOM

BHIIAJKAX; IIOPAJOK BpPCryJIrOBaHHA CHOpiB, a TaKoX IHIII IIOJIOKCHH, IO
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BUIUIMBAIOTh 13 3aKOHY Mpo JAepkaBHi 3akyniBiai abo 3akony npo HIIII, abo sxi
BKJIIOYAIOTBCSL 70 YTOAM 3a MOTO/JKEHHAM CTOPIH y MIpy HEOOXIIHOCTI 1 SIKI He
cyrnepeyaTb HOpPMAaTUBHHUM aKTaM.

Hocin npaBoBoro perymtoBanHs BinmHocuH JIIIT y Pociiicekiit deneparrii (B
OCHOBHOMY pETiOHaJbHUN, OCKUIBKM Ha ¢efepaJbHOMYy PIBHI TOJAHO JIMILE
BIJIMOB1/IH1 3aKOHOIPOEKTH [8; 9]) TakOXK CBITYUTH MPO HEOOXITHICTh BKITIOUEHHS JI0
KJIFOYOBOI'O akTa 3akoHoxascTsa npo I sBumor no yroau JAIIII.

Tak, 3rimHo 13 3akoHoMm Cankrt-IletepOypra Bim 20 rpymus 2006 p. «IIpo
yuacth Cankt-IletepOypra y nepkaBHO-pUBaTHUX napTHEpcTBax» [10]:

. yroga JIIIT — yroma, mo yknagaetbcsi Cankrt-IleTepOyprom B 0co6i
ynoBHOBakeHOro Ypsgom Cankr-IlerepOypra BHUKOHABUOTO OpraHy JAep>KaBHOI
BJIaJIM MICTa 3 POCIMCHKOIO YU 1HO3EMHOK HOPUAMYHOI0 4d (I3UYHOI0 0CO00I0 abo
00’€THaHHAM IOPUIMYHUX OCI0, 1[0 MAII0Th Ha TIJACTaBl JOTOBOPY IPOCTOIO
TOBapUCTBa (JIOTOBOPY MpPO CHUIBHY ALSUTBHICTH), @ B MependadueHuX 3a3HauCHUM
3aKOHOM Ta HOPMATHBHUMHU aKTaMU MICTa BHMAAKax, 1 3 HOPUIAYHOI 0CO00I0,
BrnacHukoM 100 BigcoTkiB akiiii (100 BiACOTKIB YacTOK cTaTyTHOro kamirany, 100
BIICOTKIB MaiHa) skoro € Cankr-IlerepOypr, cnpsmoBaHi Ha 3a0e3neyeHHs
nisibHOCTI B Mexkax JIII y dopmax, mependavueHux 3azHadyeHUM 3aKOHOM abo
HOpMaTUBHO-IIpaBOBUMHU akTamu CankTt-IletepOypra;

o ctopoun HIIII (myukTtu 3 1 4 cr. 4): 1) nmaptHep — (a) pociiickka abo
1HO3eMHa ropuandHa uu (pizuuHa ocoba abo (0) o0’ e€qHaHHS OPUAMYHUX OCIO, SIKi
III0Th Ha MiACTaBl JOTOBOPY MPOCTOTO TOBAPUCTBA (JOrOBOPY MPO CHUIbHY
TISTIBHICTB), IO 3IIMCHIOITH AisUIBHICTH Ha miactaBi yrogu JIIII; 2) CaHkr-
[letepOypr B 0co61 ymnoBHOBaxkeHOro Ypsimom Cankt-IleTrepOypra BHKOHAaBYOIO
opraHy BJagud MicTa, opuauuHa ocobOa, BiracHukoM 100 BimcoTkiB akiid (100
BIJICOTKIB 4acTOK cTaryTHoro kamitaiy, 100 BimcoTkiB MmaitHa) sikoro € CaHKT-
[TerepOypr (B nependadyeHUX HOPMATUBHO-IIPABOBUMH aKTaMHU MiCcTa BUIIAJIKaX);

o 00’ext yroau (m. 5 cT. 4) — maiiHO, IO CTBOPIOETHCA (B TOMY YHCIi
IUISIXOM OY/IIBHUIITBA), PEKOHCTPYIOETHCSI 00 €KCILTYyaTy€e€ThCs BIAMOBIAHO 0 YIOIH

JIIII;

«Bicauk Bumoi pagu octumiin Ne 2 (14) 2013 m



I'OCITIOAAPCBKE ITPABO

o ymoeu yzoou JIIIII (ct. 7): icmomni: 1) 00’exT yronu; 2) CTpok Iii
yroau Ta/ad0 TMOPSAOK HOro BH3HAYEHHS, 3) MOPSAIOK CTBOPEHHS/PEKOHCTPYKIii
Ta/abo ekcruryartanii 00’ekTa yroau; 4) MOpPSIOK PO3PAXyHKIB MDK CTOPOHAMHU;
5) po3monill PU3UKIB MK CTOPOHAMU; I[HWi ymMoeu, 10 MOXYTh BKIFOYATUCS IO
yromu JIIII 3a yMOBH BiACYTHOCTI MPOTHUPIY UYWHHOMY 3aKOHO/ABCTBY:
1) 3abe3neyeHHs MapTHEPOM HaJaHHS CIIOKMBavyaM ToBapiB (poOIT, MOCIYT) 3rAHO 3
yronotw HIIII; 2) nocoodocenns 3 Cankt-IleTepOyprom npunuHeHHs (MIPU3YIMUHEHHS )
eKCIUTyaTallii mapTHepoM O00’€KTa Yroad, 3a BUHATKOM BHUMAJAKIB, SIKIIO IIe
BUKJIMKAHO JIi€l0 OOCTaBMH HemepeOOpHOi CHJIM, a TaKOX IHIIUX BHIIAJIKIB,
nependadeHnX YMHHUM 3aKOHOAABCTBOM Micta Ta yromoro I, skmo iHme He
BCTAHOBJICHO (efepaibHUM 3aKOHOAABCTBOM; 3) MOpPAO0OK ma CMpOKU nepeoaui
00 ’exma yrogu Cankt-IlerepOypry, BKIOYHO 3 BUMOTAMH 010 HOTO SIKOCTI, SIKIIIO
00’ekT yrogu Mae OyTtu mepenanuii y BiacHicTh Cankt-IletepOypra; 4) nopsoox
nepeoaui iHgopmayii, maira ma npas, B TOMY YHCII TpaB IHTEIECKTyaJIbHOT
BJIACHOCTI, 3 METOI0 HACTYMHOIO eKcIuTyaTalii 00’ exkra yrogu Cankr-IletepOyprom, y
pasi, Ko o0’eKT yroau Mae Oytu nepenanuil y BinacHicTh Cankrt-IlerepOypra;
5) mopsaok ekcruryartanii 00’€KTa yroau MHpOTSArOM CTPOKY, HeoOxigHoro CaHKT-
[lerepOypry nis mepexoay 10 eKCIuTyartaili 00’€KTa yroad MICTOM Yy TOBHOMY
o0cs31, SKIIO 3a3HaYeHUl 00’ekT Mae OyTu nepegaHui y BiacHICTh CaHKT-
[lerepOypra; 6) cmpox 6uxkomanus pobim TO CTBOPEHHIO Ta/ab0 PEKOHCTPYKIIIT
00’€KTa yroaw, BBEJCHHS MOro B EKCIUTyaTallifo, a TaKOXX MOPSAIOK ITOJOBKEHHS
LBOTO CTPOKY; 7) yMosu ma cmpoku nepexody mseaps YMpUMAHHSA MAuHa, 10
MepPeIa€ThCA 3a YroJI0I0, a TAaKOX PU3MKIB BUIAJKOBO1 3arudesni abo MONIKOKEHHS
3a3HAYEHOro MaiHa; 8) o6cse yuacmi, y ToMy 4ucii (iHAHCYBaHHS, HaJaHHS MaifHa,
MaliHOBUX a00 HEMaWHOBUX MpaB KOXKHOI 31 CTOpIH YroJau, HEOOXIIHUW s
CTBOpEHHs (PEKOHCTPYKIIIi) Ta/abo ekcruryatallii 00’exra yroau, abo mopsjaok Moro
BU3HAYCHHS; 9) mrama 3a BUKOpPUCTaHHA 00’€KTa yroau, mo € BiacHicTio CaHKT-
[lerepOypra; 10) mexuiko-ekoOHOMIUHI NOKA3HUKYU Ta XapaAKTEPUCTUKH, KOTPI
HEOOX1IHO OTpUMATH (JIOCATTH) B pe3yJIbTaTi CTBOPEHHs (PEKOHCTPYKIIii) Ta/abo

excruryartanii o6’exkra yrogu HIII; 11) obcae supobnuymea TOBapiB, BUKOHAHHS
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poOIT, HamaHHsS TMOCAYr Mif 4yac ekcruryartaiii 00’exta yroau JIIII; 12) mopsigox
sniiicHenHs Cankrt-IletepOyprom xowmponro 3a BukoHanHsam yrogu JIIIII;
13) cnocobu 3abesneuenns Guxkomanus 30006’s3anb cropin  yrogu  JIIII;
14) MOXNMBICTh TEpenaydl HapTHEpOM OO0’€KTa Yroad B 3acTaBy, Ha IHIIHUX
3000B’s13abHUX TMpaBax abo0 MpoJaXy 3a BIAKJIANAJbHOIO YMOBOIO, a TaKOX
MOXJIMBICTh YCTYNKH IpPaB, Y TOMY UYHCII B paMKax JOTOBOPY (pIHAHCYBaHHS ITiJl
YCTYIIKY TpOILIOBOi BUMOTH, 30KpeMa, y pa3l HAaCTaHHS MEBHUX OOCTaBUH 0e3
HEOOXITHOCT1 YKJIQJCHHS JOJaTKOBOi yroau; 15) nopsdox Haoanus 3200u
napmuepogi Ha Tepenady mnpaB 1 000B’S3KIB 3a YroJiol0, B TOM YHCJ1 B THOPSAKY
YCTYIIKH MpaBa BUMOTH Ta/ab0 nepeBeAeHHs Oopry, a TakoX nepenadi 00’ €Kra yrojau
y 3acTaBy a0o 3a IHIIMM MPaBOM 3 METOIO 3a0e3MeueHHs BUKOHAHHS 3000B’ I3aHHS 32
yrojoto; 16) BUIUIaTH BIAMOBIAHO 1O CT. 8§ 3a3HA4Y€HOro 3akoHy (OO
(diHaHCYBaHHS CTBOPEHHS/PEKOHCTPYKIi Ta/ab0 ekcruryaraiii o0’ €KkTa 3a paxyHOK
komTiB Orokery Cankt-IlerepOypra); 17) xomnencayitini ma eapanmiiini
30008 ’a3aHHsA TApTHEpAa Ta IHIIMUX OcCi0, ki OepyTh y4yacThb B YroJii Ha CTOPOHI
naptHepa; 18) cmpaxysanns mono BUKOHaHHS yroau; 19) odowcepena o0oxoois
napmuepa y 3B’S3Ky 31 3A1MCHEHHSIM HUM JISTLHOCTI, nependayenoi yrogoro JIIII,
30KpeMa: a) OTpUMaHHS MapTHEPOM IUIATeXIB Bl CHOXKKMBaudiB TOBapiB (pooOiT,
MOCJIYT), 10 BUPOOJSAIOTHCS (BUKOHYIOTHCS, HAJAIOTHCSA) 3 BUKOPUCTAHHAM 00’ €KTa
yrogu [IIIL; 6) Bummatu Cankt-IletepOypra mono ¢inancyBanns o6’exrta JIIII
(cTBOpEHHS, PEKOHCTPYKIlii, €KCIUTyaTallii) B pO3Mipi, 10 BU3HAYAETHCS YOOI
JIIIT 3anexxHo Bim Takux (akTopiB, SIK: OOCSIT Ta CTPOKM BHUKOHAHHS MapTHEPOM
3000B’s13aHb 111010 BUPOOHMIITBA TOBapiB, BUKOHAHHS POOIT, HAIAHHS TIOCTYT; AKICTh
o0’exta yrogu abo ToBapiB (poOIT, MOCIYT), IO BUPOOJSIOTHCA (BUKOHYIOTHCA,
HAJAI0ThCSA) 3 MOro BUKOPHUCTAHHAM; 1HIII (hakTopu abo iX KOMIUIEKC; B) IUIATEXI
IHIIMX 0ci0, a TaKOX IJIATEX1 3a JOTOBOpaMH, YKJIaJCHUMH BIAMOBIIHO J10 YrOJU;
20) mpaBa Ta 00OB’SI3KM IHIIUX OCI0, MO0 OEpyTh y4acTh B Yroji, 30KpemMa, I10J0
3MIACHEHHS] KOHTPOJIO 3a BHUKOHAHHS CTOPOHAMHM YMOB YrOAM, HAJaHHS 3T0JU
(moroJiyKeHHs) Ha BUKOHAHHS NIEBHUX 1M, 30MpaHHs Ta pPO3MOALUI IPOIIOBUX KOIITIB

B paMKax yrojiu, SI[iﬁCHCHHH IUIATEXK1B B 00Cs31 Ta B MNopAOKY, BU3HAYCHUX YI'OJOHO,
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a Tako)X BUKOHAHHS IHIIKMX TIpaB Ta OOOB’S3KIB 3a yroaow; 21) nocodocenns 3
Cankr-IlerepOyproMm oprasizaiiii, MmO 3aTy4a€TbCs MApTHEPOM [JIsi 3A1MCHEHHS
eKcIuTyaraiii 00’eKTa yrojau, Ta iICTOTHUX YMOB JOTOBOPY 3 HEIO, SIKIIO 1HIIE HE
nependoadeHo  (denepaqbHUM  3aKOHOAABCTBOM; 22) nocoodicennss 3  CaHKT-
[letepOyprom niopsonuxka (T€HEpPaIbHOTO MIAPANHUKA), SKUH  3aTydyaeThCs
napTHEpOM ISl 3A1MCHEHHs OyAiBHULTBA (PEKOHCTPYKIii) 00’€KTa, Ta ICTOTHHUX
YMOB JIOTOBOPY 3 HUM, 32 BUHSATKOM YTOJl, [0 YKJIAalOThCs 3T1iHO 3 . S 1. 1 cT. 5
nporo 3akoHy (mepeabavae HaJaHHS MICTOM MapTHEPY BHU3HAYEHUX YIrOJIOIO
BUKITIIOYHUX TpaB a0o MaiiHa sIK 00’€KTa yroam 3 METOI HAJaHHS MapTHEPOM
BIIMIOBITHO /IO yMOB YroAu TOBapiB, poOIT abo TMocHyr croxuBayam 3
BUKOPHUCTaHHSIM 00’ekta yroau); 23) mnpaso Caukt-lleTepbypra Ha ycyHenHs:
napmuepa 4 1HIIMX 0cCi0 BiJ eKciulyartaiii o0’€KTa yroau Ta 3I1MCHEHHS HOro
excruryatarii Caskt-lIlerepOyprom Ha yMmMoBaX, BH3HAQUYCHHUX YrOJO0, Y BHITAIKY
ICTOTHOTO TOPYIICHHS TapTHEPOM yMOB yroawm abo y pa3i HacTaHHS IHIIHAX
0o0CTaBMH, 3a3HAYEHUX B YroJl, 30Kpema, s TONepeHPKeHHs 3HMKEHHS abo
YCYHEHHSI PU3UKY YU HACIIJKIB HAJA3BHUYAMHUX CHUTYyaIlii, 3a0€3MEeUeHHs 310POB’S,
Oe3rneku Ta 30epekeHHs MaiiHa (I3MYHUX Ta IOPUIAUYHUX OCi0, OXOPOHU JOBKIULIS;
24) npaso Caukrt-IletepOypra na npununenus y2oou y paszl BIIMOBH KpPEeIUTHOT
oprasizamii, sKa HaJajga KOIITH, BIA TOJAIBIIOT0 KpPEAUTYBaHHA MapTHepa
(kpenuTyBaHHS 3 METOI0 BHUKOHAHHS NapTHEPOM 3000B’si3aHb 3a YroJ0I0);
25) MOXJIUBICTh YKJIAJIEHHS MDK KpeIUTHOIO opranizaiiero, Cankt-IleTepoyprom
Ta/abo mapTHEPOM Yroj, L0 BHU3HAYalOTh 3MICT Ta MOPSAOK peaii3allii mpasa,
3a3HaYEHOTO0 B IMOMEpeaHbOMY (24-My) NYyHKTi; 26) BHUKIIOYHI GUNAOKU
OOHOCMOPOHHBLOI 3MIHU VMO8 Y200u Ta/abo 0OHOCMOPOHHLOI GIOMOBU 6I0 il
suxonanus, 27) apbimpadicne 3acmepedicenHs, 10 Tepeadadae MOMKIUBICTh
pO3B’sI3aHHS  CIIOPIB 3@ YroJOK TPETEHCBKUM CyaoM ab0 MIKHApOJIHUM
KOMepLiiHUM apOitpaxkem; 28) 1HIII yMOBHM, IO HE Cylepedyarb YUHHOMY
3aKOHOJIaBCTBY;

o RPUMIPHI y200u ma MemoOUYHi PEKOMEHOauii w000 ix YKI1adeHH:A

(cm. 10): po3poOsIsSIIOTECST Ta 3aTBepKYIOThea Ypsigom Caskt-IletepOypra momo
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neBHUX (opM I1HBECTyBaHHS Ta/a00 MO0 TMEBHUX cdep peanizaiii yroa; MaroTh
pEeKOMEHJAIINHUN XapakTep; iX BIACYTHICTh HE € MiJCTaBOIO ISl YKJIAJEHHS YroA
JIIIL.

3rigno 3 npoekramu denepanbHoro 3akoHy «lIpo 3axoau MOA0 PO3BUTKY
Jep>KaBHO-TIPUBATHOTO MapTHEpcTBa B cy0’ektax Pociiicekoi dexpeparii Ta mpo
BHECEHHS 3M1H JI0 OKPEMHUX aKTiB 3akoHoAaBcTBa Pociiickkoi deneparii» [8; 9]:

o JIIIT 3aiiicHioeThesa Ha miactasl yroau npo JIIL, mo yknagaerbes Mix
myos1iyHUM napTHEpoM (cy0’ekT PD B 0c001 yIOBHOBa)XXEHOTO OpraHy Ta/abo opras
MICLIEBOI'O CaMOBpSIyBaHHS), 3 OJHIEI CTOPOHU, Ta TMPUBATHUM MAPTHEPOM
(lHIMBiAYadbHUU MiANPUEMEN, IOpUIUYHA 0c00a abo NBO€ 4y OuIbllle TaKuX OciO,
o0 JiI0Th Ha MiACTaBl JOTOBOPY MPOCTOr0 TOBAPUCTBA/JOTOBOPY IMPO CHUIbHY
TISTBHICTE), 3 1HIIOI CTOPOHH, Ta PEryJIIO€ BITHOCHHU IIOA0 peajizailii MpOeKTy
JIIII, BcTaHOBMIOOYM HEOOXIiMHI MJis LIOTO MpaBa Ta OOOB’SI3KKM MYOJIIYHOTO Ta
MPUBATHOTO APTHEPIB;

° 00’ektom yroau JIIIII € Oynb-sike MaifHO, HEOOXimAHE s peaizarii
MOBHOBaXeHb Cy0’€kTiB P® Ta MyHIIMNAIbHUX YTBOPEHb, KpIM MaiHa, sKe
BIIMOBIHO 710 (heIepaIbHOTO 3aKOHOIABCTBA MOKE MepedyBaTu JUIIE B ACPiKaBHIM
Ta MYHIIUOAIbHIA BJIACHOCTI, a TaKOX TaKOTo, 110 HAJIEXKUTh 10 00’€kTiB: 1)
KOMYHaJIbHOI 1HQPACTPYKTYpPH Ta IHIIUX 00’ €KTIB KOMYHAJIBHOTO TOCIOAAPCTBA; 2)
eHeprozoepexxeHHs; 3) obopoHu Ta Oe3neku; 4) IUBUIBHUX TIpaB, O0Ir SKUX
BIIMOBIAHO 110 (heiepalIbHUX 3aKOHIB HE JIOMYCKAEThCA (00’ €KTH, BUITYYEHI 3 001TY);

o ykinaneHHs Tta BukoHanHs yron JIII y nopsaky Ta Ha ymoBax,
BU3HAUeHUX 3akoHamMu PO, B skux wmae Oytu mnependadeHo: (1) mopsaok
iHbopmyBaHHs rpomanasH Ta iHBectopiB JIIIIL; (2) mopsimok Ta ymMOBH B3aeMOJli 3
IHCTUTYTaMH T'POMAJITHCHKOTO cycniibcTBa 3a npoekramu JIIII, a Takoxx opranizarii
CYyCHUIBHOTO KOHTPOJIIO 3a TaKUMHM TNpoekTamu; (3) mopsanok (mpoueaypu) i popma
npoBejieHHs TOpriB; (4) icmomui ymoeu yzo0u; (5) CTpoOK peanizaiii yrouaw,
(6) 3000B’s3aHHSI CTOpPIH 3a YrOoJ00, B TOMY YHCII PO3NOALUTY (piHAHCOBUX Ta
MalHOBUX 000B’s3KIB CTOPIH; (7) BUMOTHU MPO I[UTLOBE BUKOPUCTAHHS 00’ €KTa yroau

Ta BIANOBIJAJIBHOCTI 3a MOPYILIEHHA TakuX BUMOT; (8) mopsnok mepenadi o0’ €ekra
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yronv; (9) BUMOrM IIOAO BU3HAYEHHA JIIBHOCTI (Tepeniky poOiT), wio
3MIMCHIOETHCS 3 BUKOPUCTaHHAM 00’ ekTa yroau; (10) mexaHizmu, 110 3a6e3MeuyoTh
rapaHToOBaHE BHUKOHAHHS CTOpOHaAaMHM 3000B’si3aHb 3a yrojor; (11) mopsmok
NPUNUHEHHS yroAW, B TOMY YHCII JOCTPOKOBOIO, a TaK0XX B OJHOCTOPOHHHOMY
MOPAJIKY, Ta HACHIAKKM Takoro npunuHeHHs; (12) iHmi yMoBH, MOB’sA3aHl 3
MIATOTOBKOIO, YKJIAJACHHSIM, BUKOHAHHSM Ta MPUITMHEHHSIM YT'OJIH.

3rajaHi 3aKOHONPOEKTH TMepefdadaoTh TAKOXK 0008 ’513K06e GKIIOUEeHHS [0
yroau JIIIT Hu3kM yMOB, a came TakuX: MpaBa Ta 000B’SI3KM CTOPiH; CTPOK M1l YToJu;
YMOBH Ta MOPSIOK PO3PAXyHKIB MDK CTOPOHAMHU YTrOJd, B TOMY YHKCJIl YMOBHU Ta
MOPAJIOK BIAUIKOAYBAHHS BUTPAT Ta 31MCHEHHS IUIATEXKIB Y BUNAAKY IOCTPOKOBOIO
pPO3ipBaHHS YroAM; OMNHC, Y TOMY YHCJl TEXHIKO-€KOHOMIYHI MOKa3HUKH, 00’ €KTa
yroJii, a TAKOX BHUMOTH JI0 MOTO SAKOCTI; 3000B’sI3aHHSI CTOPIH Y 3B’S3KY 3 HaJaHHSIM
MPUBATHOMY MapTHEPOBI 3€MENbHOIT NUISHKHU Ta 1HIIOrO MaifHa, MPU3HAYEHOTO MJIs
MPOBA/KEHHST JISUIBHOCTI, TMepeadadyeHoi yrojaol Ha yMOBax 1 B MOPSAKY,
BU3HAUYEHHUX 3aKOHOJABCTBOM; MOPSIOK PO3MOAULY MpaB Ha 00’€KT yroau Ta IHILE
CTBOpPEHE y NpolEecl BUKOHAHHS YroAu MalHO Miciis MPUIMHEHHS YroJau; MeTa Ta
CTPOK BHKOPHCTaHHs (eKcruryartailii) 00’€KTa Yroaw, 3a BHHITKOM BHUIIQJIKIB
BUKJIIOYHO TEXHIYHOTO OOCIYrOBYBaHHSI; HACIIJKM HEBUKOHAHHS Ta HEHAJIEKHOTO
BUKOHAHHSI CTOPOHAaMHU CBOiX 3000B’s3aHb 3a YrojOl0; MOPSJIOK BHECEHHS 3MIH B
yrony. KpiM Toro, yroma Moske BKJIIOYATH M 1HINI yYMOBH, IO HE CyIepeyaTrhb
3akoHOJaBcTBY P®, ii cy0’ekTiB Ta HOPMATHMBHUM aKTaM OpraHiB MICIIEBOTO
CaMOBDSITyBaHHS.

[Ipo uucnennicts ymoB yroau JIIII cBiquaTh 1 nomMpeHi y KpaiHax pUHKOBUX
BITHOCHH aKTH PEKOMEHAAIITHOr0 XapakTepy 1oA0 BcTaHOBIEeHHs BinmHocuH JIIITI
[11; 12; 13], B AKX aKIIEHTYEThCSl yBara Ha 3azaibHux 0aa ecix y2o0 /1111 ymosax
(BU3HAUYEHHSI BUKOPUCTAHUX y HIA TEPMiHIB; METa 1 MPEIMET YrOJu, CTPOK J1i yroau
Ta 1HIII 3HAYUMI/TIPOMDKHI CTPOKH; PO3IMOAUT  PU3UKIB MDK CTOPOHAMH;
(iHaHCYBaHHAM 1 pepiHAaHCYBaHHSM; MailHOB1 MpaBa, B TOMY YHUCJI1 MPaBO BJIACHOCTI,
CTOpIH 1 MOPSAJOK iX peainizalii; rapaHTii 1 cTpaxyBaHHS PU3MKIB; IJIATEXKI CTOPIH;

BUIAJIKU 1 TOPSAJOK KOMIICHCAIlId; MpaBO JAEP>KaBHOTO IapTHEpa 3 HarIsuay 3a

«Bicauk Bumoi pagu octuniin Ne 2 (14) 2013



I'OCITIOAAPCBKE ITPABO

BukoHaHHAM yroau JIIII; mopsaok OIIHKM Ta BIJUIKOAYBaHHS 30MTKIB Ta IHIII
HACJIJIKU Yy pa3l HEeBUKOHAHHS/HEHAJIEKHOTO BUKOHAHHS JOTOBIPHUX 3000B’s3aHb;
HOPSAJIOK PO31pBaHHS JOTOBOPY 1 3aCO0M MOMEpPEKEHHSI TaKoro po3ipBaHHS; (Gopc-
Ma)XOpHI OOCTaBMHM; 3aXHMCT TMpaB IHTEJEKTYaJlbHOI BJIACHOCTI, KOMEPIIHHO1
TAEMHUIII Ta KOH(D1IEHIIMHOCTI MEPCOHAIbHUX AaHUX; MOPSAOK 1 YMOBH MPUETHAHHS
iHppacTpyktypu, skmo yroaa Il mnepenbavae OyAiBHUIITBO; MPOIETYPH
BUPIIICHHS CIOPIB MK CTOpPOHAMU; IHIII MpaBa, 0OOB’SI3KM Ta BIANOBIJAIBHICTD
CTOpIH; pOJIb YyNMOBHOBa)xkeHOro oprany 3 nutanb Il y Bimnocunax MIIIT) Ta
cneyianbHux, siki € 000B’si3koBUMHU it TieBHUX BuiB yroa I (koHueciitHux,
JepKaBHUX 3aKkymiBeiab Ta iH.). Kpim Toro, yroma Il moxe wmictutu ¥ 1HII
MOJIOKEHHS, 110 BUIBHO Y3TOJKYIOTHCS CTOPOHAMHU BIIMOBIIHO /0 3aKOHOJABCTBA,
SIK€ PETYJII0€ 3000B’s13aJIbH1 BITHOCUHU.

Otxe, 3apyOlKHUN TOCBIA MIATBEPAKY€E HEOOXITHICTh BUSHAYEHHSI OCHOBHHX
3acaj BcTaHOBJIEHHs AoroBipHux BimHocuH [III1 Ha piBHI cnermiansHOTO 3aK0HY [1],
B AKOMY MaroTh OyTH BH3HauyeH1 ocHOBHI BuMoru a0 yroau JTII sk cneuudiunoro
JOTOBOPY, 110 MOXe MaTu BogHouac 1 (1) XapaKTepUCTHUKH IHIIMX MOIMEHOBAHHMX
JIOTOBOPIB  (IOTOBOPY  MpO  CHUIBHY  AISTIBHICTh,  KOHIIECIMHOTO,  MpPO
CIIOPY/IKEHHS/OYIIBHUIITBO 00’€KTa CYCHIJIBHOIO 3HA4€HHs TOIIO), 1 (2) ocobiuBi,
nputamandi juis BigHocwH JIIIII, o3Haku, 10 3yMOBIIOIOTH CIEliabHE
PETYIIOBaHHS TAKUX JIOTOBIPHUX BIJHOCHH.

[loniOHe CHIBBIIHOIIEHHS 3arajbHOrO0 Ta CHELIATbHOTO PEryIIOBAHHS
3aKOHOJIaBELlb 3aCTOCYBAaB 1010 JOTOBOPIB MPO TpaHCPEp TEXHOJIOTIH, 3aKpINUBIIN
MOJIOKEHHSI, BIAMOBIIHO MO SKOro Mif Yac mepenayi (TpaHcdepy) TEXHOJOTIN
YKJIaJaloThCs  JIOTOBOPH, BU3HaueH1 [luBUIbHUM KoAekcoM YKpaiHu, 1100
PO3NOPSAJIKEHHS! MAHOBUMH IpaBaMU IHTENEKTYyalbHOI BJIACHOCTI 3 YypaxXyBaHHAM
BHUMOT CIIELIaJIbHOTO 3aKOHY 11010 JOTOBOPIB MPO TpaHcdep TexHoJorii [14, crarTi
19-21].

Takum uymHOM, BiTuM3HsSHMM 3akoH mpo JIIII gouiIbHO MOMOBHHUTH SIK
3arajJbHUMU BuUMoramu no 3micty yrogu JIIII, Tak 1 cHoeuianbHUMH, IO

BIIJI3EPKATIOIOTh TIEBHUM BHJ TaKOro JOroBOpYy 1 BiamoBigHo — Moaens JITIIT
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(koprmopaTUBHY, KOHIIECIHHY, JCEpKaBHUX 3aKyIiBedb, 100 OYJIIBHHUIITBA
00’ekTiB/iX KoMIUIekciB Tomio). [Ipu mpbomy mae OyTH BpaxoBaHHMM 1 3apyODLKHUIN
JOCBIJI, 1 BITYU3HSIHUIN — MIJ3aKOHHOTO perymntoBanHs [3]. Tak, 10 3arajJbHUX BUMOT
CJIJl BIIHECTHM BUMOTH, L0 € HEOOXIMHUMU s Oyab-skoi yroau JIIII, ockinbku
BOHU BiJA3epKaoTh cnenudiky BinHnocun HIIIT: naitmenyBanus HIIII, #oro Bun,
dbopma Ta MOJIeTb; CTOPOHU, META 1 MPEAMET YTOAM; JOTOBIPHI CTPOKH: 3arajbHuM Ta
MPOMIXKHI1; BAMOTHY 710 poOIT (KUIBKICHI Ta SIKICH1); pO3MOALT MIXK CTOPOHAMHU PU3HUKIB,
BUSBIICHHX 32 pe3yJbTaTaMH MPOBeACHHs aHali3y edextuBHOCTI 3aiiicHenHs AIIIT;
3000B’s13aHHA CTOPIH 3a YroJiol0, 30Kpema IIOoAO0 po3MoAlTy (IHAHCOBUX Ta
MaiHOBUX OOOB’S3KIB CTOpIH, CTpaxyBaHHS PHU3UKiB; omuc o0’ekra yromu JIIIII
(KUTBKICHI, KICHI, TEXHIYHI Ta 1HII HOTO XapaKTEPUCTUKM ); BUMOTH IIOA0 LILJIOBOTO
BUKOPUCTaHHS Ta MOpsAKy nepenadi o0’exra yronu JIIII; mpaBa cTopiH 1mozo
MaifHa/00’€kTiB, cTBOpeHUX y mporeci 3xaiiicuenHs JIIII; mpaBoBi MexaHI3MH
3a0€3MeUeHHs HAJIEKHOTO BUKOHAHHS CTOPOHAMM 3000B’A3aHb 3a YrOJI010; MOPSIOK
3MIACHEHHSI KOHTPOJIIO 32 BUKOHAHHSM JOTOBIPHMX 3000B’sI3aHb; BIIMOBIIATBHICTD
3a HEBUKOHAHHS/HEHAJIE)KHE BUKOHAHHS CTOPOHAMHM 3000B’si3aHb 32 YroJ0I0;
MOPAJIOK MPUNUHEHHS YTOAM, BKIOYHO 3 JOCTPOKOBHM (Y TOMY YMCII HA BUMOTY
OJIHIET 31 CTOPIH 13 BU3HAUYECHHSIM IMEPENIKy MiACTaB); HACHIAKHU ISl CTOPIH y pasi
JOCTPOKOBOTO MPUIUHEHHS Yroju; (opc-MakopH1 0OCTaBUHU; MPaBOBI MEXaHI3MU
3aXUCTy MpaB Ha 00 €KTHU IHTENEKTYyaJIbHOI BJIACHOCTI; MOPSIOK BUPIIIEHHS CIOPIB
MDK CTOpPOHAMHU; 1HIII YMOBH, MOB’5I3aH1 3 MIATOTOBKOIO, YKJIaJIEHHAM, BUKOHAHHSIM
Ta IPUMUHEHHSIM YTOAHU.

Cnemianbai BuMoru no yrox JIII neBHux BuAiB, ¢GopM Ta Mojenei
(KOHIIEC1MHOT, KOPIOPATUBHOI, JE€pKaBHUX 3aKYIiBEIb Ta 1H.) MAalOTh BU3HAYATHUCS
Ha pIBHI 3aKOHIB, IO PETyJIOIOTh BIAMOBIAHUN BHUJA JOTOBIPHUX BIIHOCHH
(xonueciitnux [15; 16; 17], nep>xaBHux 3akymiBenb [18] Ta iH.), ab0 B 3akoHI Ipo
JIIIT (1010 KOpropaTUBHOIO/IHCTUTYIIMHOTO TapTHepcTBa [19, ¢. 192—197)).

Ha teopernunomy piBHI MOXkHa BU3HAUUTH XapakTepHi o3Haku yroau JIIIT sk

TaKi, 110 3yMOBJIIOIOTH CHENU(]IKy TPAaBOBOTO PETYTIOBAHHS:
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- 00208ip  OpeaHi3AYiUHO-MAUHOB020  Xapakmepy, COPSIMOBAHUM  Ha
oprasizaiilo Ta 3a0e3Ne4YeHHs BUKOHAHHS MPOEKTIB MPIOPUTETHOTO IMYOJIIYHOTO
3HAUEHHs, peai3allis SKUX BUMarae o0’€IHaHHsS KOIITIB, IHIIMX PECYpCIB HOCIiB
nyOJIIYHUX 1HTEepeciB BiANOBIAHOTO piBHSA (IepxkaBu, APK — B 0co01 ynoBHOBakKeHUX
OpraHiB, TEPUTOPIaIBLHOT TPOMaJW/OpraHny MICIIEBOTO CaMOBpsIyBaHHs), Ta HOCIIB
MpUBATHUX O13HECOBUX 1HTEPECIB;

- cneyianbHull cyd’€KmHUll ck1ao 13 BIANOBIAHUMHU (DYHKIIIMU B JOTOBIPHUX
BinHOcuHax (ctoponu yroau JIIII): oeporcasnuii napmuep (npeacTaBHUK 3a3HAYCHUX
BUILIE HOCIiB TYyOJIIYHMX I1HTEpECIiB) Ta npusamuuti napmuep (Cy0’ €KT/Cy0’€KTH
NIANPUEMHMIITBA), SKUW BU3HAYA€THCS HA KOHKYPCHUX 3acajax (BIAMOBIIHO M0
BCTAHOBJICHOTO TIOPSIAKY [3]);

- 0oszocmpokosicms — Bia S 1o 50 pokis [1, ct. 1];

- 00’exkmu, MO0 skUX peanizytorbes mnpoektu Il Ta BigmoBigHO —
BCTAHOBJIIOIOTHCSL 3000B’SI3aHHSI CTOPIH: OO0’€KTHM MyOJIYHUX (OPM BIACHOCTI
(mep>xaBHOT a00 KOMYHAJbHOI — 3ajJie’KHO BiJ 0ocoOU JepkaBHOro maptHepa) [,
ctT. 7];

- chepu — BU3HAUEHI 3aKOHOM SIK Taki, B SIKMX peamizytoTbcs npoektu I
(mpiopuTeTH1 AN 3aJy4E€HHs 1HBECTULIM Ha 3arajibHOAEp>KaBHOMY Ta/abo
pErioHaJIbHOMY PIBHAX);

- npeomem — peanizanis mpoekry/mpoektiB JIIIII 3HauHoro myoOIiYHOTO
(3arajapbHO/IEP>)KaBHOTO Ta/ab0 PEerioHajIbHOI0) 3HAYCHHS, Y 3B’SI3KY 3 UMM PIlICHHS
npo BctaHoBlieHHs BinmHocuH JIIIIT mnpuiiMaerbcss 3a  pe3ylbTaTaMud aHATI3Y
edextuBHOCTl 3aiiicHenHs JIIIl Tta oOrpyHTyBaHHS COLIAJbHO-€KOHOMIYHHUX Ta
exosoriyanx HacainkiB 3aiiicHenHs I [1, ctarri 11-13], a npuBatHuil napTHep
BU3HAYAETHCA HA KOHKYPCHUX 3acaaax [1, crarri 14—17], mo mae 3abe3neyuTtu BUOIp
HaNOUIbII ePEeKTUBHOI JUIsl JAEPKABHOTO MapTHEPA CTOPOHMU-BUKOHABIS 3a YroJI0IO
JIT;

- CMuMyn06aHHsa TIPUBATHOTO TapTHEpa WIOJ0 HAJIEKHOTO BUKOHAHHS
JOTOBIPHUX 3000B’s13aHb 3 METOIO pealizalli CycniibHO 3Hauymux npoektis JIIII

OUIIXOM HaJdaHHA ﬁOMy ACPIKABHUM IIAPTHCPOM HHU3KHU rapaHTiﬁ Ta 1HIIOIO
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CHOpUSIHHS, B TOMY 4YHCJII TMpaBa KOPUCTYBaHHSA 00’ €KTaMH MyOJIYHUX (QopM
BIIacHOCTI (y pa3i moTpedu B IIbOMY IPH peaitizallii 3a3HaueHuX MpoeKTiB) [1, cTarTti
8, 18, 20];

- npiopumemHa poib YNOBHOBANCEHUX OP2aAHiE 3 ODOKY 0epicasHo20 napmHepda
moa0 BuU3HaueHHs mnapamerpiB yroau I, 1i Buay, BU3HAYEHHS NPUBATHOIO
napTHepa, KOHTPOJIIo 3a BUKoHaHHsAM rnpoekTiB JIIII [1, yactuna npyra cT. 5, crarri
11-14, 21], mo cBiZYUTHh NP0 CHUIBHI PUCH TAaKOI YroJy Ta AEP>KABHOI'O KOHTPAKTY
(nopywenus npunyuny pienocmi cmopin Ta oomedcenHs 00208ipHOI c60600u Ha eTalll
BCTAHOBJICHHS JOTOBIPHOTO 3B’ SI3KY);

- Ha eTaml BUKOHAaHHS JOTOBIPHUX 3000B’s3aHb: piGHICMb CMOPIH WOOO
BUKOHAHHS HUMU 30008 ’513aHb 3d 002080POM MA CHPABEONUBULE POZNOOLL MIJC HUMU
pusuxis [1, cT. 3];

- 0nocepeodKo8ana NPUCYMHICMb Y 00208IPHUX BIOHOCUHAX TPEThOI 0COOU —
ynoBHOBaxkeHoro oprany 3 nutanb I [1, cT. 22] — MiHicTepcTBa €KOHOMIYHOTO
po3BUTKY 1 Topriial Ykpainm (MIiHEKOHOMPO3BHUTKY), HAJIUICHOTO HHU3KOIO
noBHOBakeHb 3 nutanb AIIII [20];

- yroga JAIIII 3 ornsany Ha ii JOBrOCTPOKOBICT Ta HASBHICTh 3HAYHOT KUTBKOCTI
opraHizaliiHUX eJeMEHTIB 3a3Buyail € abo (1) pamMKkoOBO, BIAMOBIAHO MO SKOI
YKJIAJal0ThCsl IOTOBOPHY Ha pealtizalliio OKpeMux eramiB npoekTy/mpoektiB JIIII, a6o
(2) nonmiOHOI0O 10 TEHOIAPSAHOTO JOrOBOPY, IO HAJa€ TPaBO BUKOHABIIIO-
NIAPSAIHUKY (B HAILIOMY BUMAJKYy — MPUBATHOMY MapTHEPOB1) YKIAJAaTH JOTOBOPH 3
CyOmipsIHUKAMH, 1 JIUIIE B OKpEeMHX BUMaakax — (3) mAoroBopom, 1o nepeadadae
BUKOHAHHS YyCIX HeoOXigHuxX mns peanizauii npoexty I niii croponamu yronu

JIIIT 6e3 3amyyeHHs 1HIIUX 0ciO.
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Binnuk O.M. JloroBipHi BiTHOCHMHY /Iep:KaBHO-IPUBATHOI0 NAPTHEPCTBA: MPO0/1eMH NPABOBOI0 PeryJII0BaHHS
CraTts npucBsideHa mpodiieMaM paBOBOrO PETYIIOBAHHS JIOTOBIPHUX BiTHOCHH JIEP’KaBHO-IIPUBATHOIO ITaPTHEPCTBA.
AHani3yeThCsl BITYM3HSIHUN/yKpaiHCHKUW 1 3apyOiXKHUE HOCBIJ TAKOrO PEryJIIOBaHHS, BU3HAYAIOTHCS XapaKTEpHi
o3naku yromxu JIII1 Ta nponoHyeThest 3akpinuty ictoTHi ymoBu yroau JIIIIT Ha piBHI 3aKoHY.

Koarouosi ciioBa: nepxxaBHo-npuBatHe naptaepctBo (JAI1IT); yroxa JIIT; icrorHi ymoBu yromam JATII1.

Bunank O.M. JloroBopHbie OTHONIEHHSI TOCYJAPCTBEHHO-YACTHOIO NAPTHEPCTBA: MPOo06JjeMbl NPaBOBOI0
peryJiupoBaHusi

CraTbsl TOCBSIIEHa MpPOOJIeMaM IPAaBOBOTO PETYJIMPOBAHUS JIOTOBOPHBIX OTHOIIEHHH TOCYAapCTBEHHO-YACTHOTO
MApTHEPCTBA. AHAJIU3UPYETCSl OTEYECTBEHHBIN/YKPAMHCKUA W 3apyOEKHBIH OIBIT TAaKOTO peryIHpOBaHMS,
ONpeNeNAloTCs XapakTepHble uepThl cormameHns [UYIl u mpemmaraercs 3akpenuTh CYHIECTBEHHBIE YCIIOBHS
cornamenus ['YI1 Ha ypoBHe 3aKoHa.

KaroueBsbie cioBa: rocynapcrBeHHo-yactHoe mnaptHepctBo (I'UII); cormamenue [UII; cyrmecTBeHHBIE YCIOBUS

cornamenust ['YIT.

Vinnyk O.M. Contractual relations of public-private partnerships: problems of legal regulation
The article is devoted to the problems of regulation of public-private partnerships contractual relations. It is analyzed

national/Ukrainian and foreign experience of such regulation, determined characteristics of PPP contracts and proposed

to determine essential terms of the PPP contract by law.

Key words: public-private partnerships (PPP), contract of PPP/PPP contract, essential terms of the PPP contract.
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