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OIIIMPUEMHUIBKE MTPABO IK CAMOCTIMHA TAJIY3b ITPABA:
A0 IOCTAHOBKHU ITUTAHHS

BUSINESS LAW AS AN INDEPENDENT BRANCH OF LAW: TO THE QUESTION

Konaparos b.B.,
acucmenm Kageopu npasa
Binnuyvroco nayionanbHo2o azpapHo20 yHieepcumemy

Y cTatTi po3rnsAalTbCs PidHi TOUKM 30pY LLOAO OPUAMYHOT MPMPOAN MiANPUEMHULILKOTO Npaea. Ha ocHOBI AoCnigXeHb Crig BUAINMTY OBi
OCHOBHI MO3WLi, Lo iCHYIOTb B Hayi. [NepLua: nignpreMHMULbKE NpaBo — caMOCTiiHa rany3b Npaea; Apyra: NignpUEMHNLIbKE NPaBo He SBMSETHCA
CaMOCTilHOLO rany3sto npasa. [pyYxoaMMO A0 BUCHOBKY, LLIO NiANPUEMHMLIbKE MPaBO € CaMOCTIMHO rany3sio NpaBea, LWo Perynoe siKicHO OfHO-

piaHy cdepy CycninbHWX BiGHOCUH.

KntouyoBi cnoBa: niaNPUEMHULIbKE NPaBo, PO3BUTOK, CUCTEMA NpaBa, CaMOCTilHa rany3b.

B cratbe paccMaTpuBaOTCA pasnnyHble TOYKU 3pEeHNA OTHOCUTENTbHO ropvu:mquKoﬁ npupoabl npeanpuHMMaTernibCKoro npasa. Ha ocHoBe
ncenegosaHnin cnegyert BblAeNUTb AB€ OCHOBHbIE MO3ULMK, CYLLIECTBYHOLLINE B HayKe. I'IepBaﬂ: npeanpuHumMaTenbCKoe npaBo — CaMOCTOATESb-
Haa oTpachb npaea; BTopada. npeanpuHUMaTernbCKkoe npaBo He ABNAETCA CaMOCTOSTENbHOW oTpacnbio npaea. anIXO,qI/IM K BbIBOAY, YTO npea-
NpUHUMAaTENbCKoe NpaBo — CaMOCTOATENbHAA OTpacb nNpaea, perynupyoLwias oaqHOPOAHYO cdaepy 06LLI,eCTBeHHbIX OTHOLLEHWN.

KnioueBble croBa: npeanpuHMMaTenbCKoe npaso, passuTmne, cuctemMa npasa, CaMoCToATeNlbHaA OTpacrsib.

The article discusses the various opinions on the legal nature of business law. Based on the research should highlight two key positions
that exist in science. First: Business Law — independent branch of law, and the other — that the business is not right independent branch of law.
Concludes that enterprise law still is an independent branch of law that regulates the quality homogeneous area of public relations.
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IMocTaHoBKa mpo6aeMH. AKTyalbHICTh TeMHU OOYMOB-
JIeHA CyYacHHMH COLIAJbHO-€KOHOMIYHUMH Ta MPAaBOBUMHU
YMOBaMH PO3BUTKY YKPaiHCHKOTO IMiANPUEMHHLTBA. Po3BH-
TOK 0i3Hecy noTpedye yI0CKOHATIEHHS MEXaHi3MiB IIPaBOBOIO
PperyIoBaHHsI, BiIIOBIAHOCTI TeOpii Ta MPAKTHKH.

Cran pociaimkenHsi. HaykoBe ompairoBaHHs Mpo0ieM
CTaHOBJICHHS Ta PO3BHTKY IiJNPHEMHHUIIBKOTO TpaBa Ipo-
BOJMJIOCH BYCHHMH DIi3HUX Taiy3edl mpaBa. 3HauHUN BHe-
COK y JOCHIPKCHHS TEOPETHKO-IPABOBUX AaCMEKTiB IMix-
MPUEMHMLTBA 3AiMCHUIM HaykoBli: B.M. TaiiBopoHCKHM,
B.IL. XKymman, O.B. Kmum, B.K. Konmakos, b.®. Kymuak,
A.C. JlactoBeupkuii, O.M. Omiitnuk, B.®. ITomannomyio,
H.O. CaniaxmeroBa, B.M. Cenusanos, M.I. Kapiin, JI.B. Hi-
KOJIa€eBa Ta iHII.

MeTo1 cTarTi € BU3HAYCHHS MICIS IiIMPUEMHHUIIBKOTO
1paBa B CUCTEMi IipaBa YKpaiHu.

Bukiaan ocHoBHOro marepianay. Cepell y4eHUX BEAyThCA
JUCKYCIT I[0A0 CYTHOCTI MiANPUEMHHLBKOTO MpaBa. 3araib-
HUIl aHaJi3 HAyKOBOI JIITEpaTypy HE Jla€ 4iTKOi BIAMOBIAI Ha
MIUTaHHS, M € T JIPHEMHUIIBKE PABO CaMOCTIHHOIO Taly3310
IIpaBa, YM TUIBKH i1 CKIIJI0BOIO.

HaBuanbHi qucUUIUIiHY, SKi BBEIEHI y BHIIHMX 3aKianax
VYkpaiHu, MaloTh pi3HY Ha3BY: «TOCHOAAPCHKE MPABO», «ITiJI-
MIPUEMHHIIBKE TIPaBO», «IMPABOBI OCHOBH IMiAIPUEMHHUIIBKOT
JUSUTBHOCTIY», «KOMEpLIiHEe MpaBoy». ABTOPH IiJIpyYHHKIB,
HaBYAJIBHUX MOCIOHUKIB Ta PI3HOMAHITHHUX MPOTpam 3 Kypcy
HiIPUEMHUIBKOTO TIPaBa MaIOTh pi3He OaueHHs I10J0 Hpes-
METY, METO/Y, IPUHLUIIIB Ta CUCTEM IPABOBOT'O PETYIIIOBAHHS
MATPUEMHHULBKUX ITPABOBITHOCHH.

IcHye Garato QyMOK HIOJO LOTO IMUTAHHS, aje BUIUISTH
CJIiJ] 1Bl OCHOBHI NO3HUIIi1, IO ICHYIOTh B HayIli.

Onna 3 HuX Moke OyTH BU3HAYeHA TaKUM YHHOM: MiNpHU-
€MHUIIbKE NTPABO — CAMOCTIiHA Trany3b TpaBa. [T akTHBHO BijI-
crotoe B.B. Jlanres, P.b. [llumika Ta 1me HeGararo HayKoBIIiB.

O. lodpe BBaxae, 110, HE3BAXKAIOYM HA CBOKO HENOCKO-
HaJIiCTh, MiANPUEMHHUIBKE NPABO BCE-TAKU € CAMOCTIHHOIO
rajmy33io mpasa, 00 MO)KHAa BIIEBHEHO CKa3aTH, LIO CHCTEMa
HOPM, SIKi PETryJIIOITh OJIMH 1 TOH caMHii BUJI CYCIIIbHUX BiJI-
HOCHH, Jie 0 BOHM HE BHHHUKAJIH, € Tajy33to rnpasa [1, c. 68].

«IlignpueMHUNTBO — 1€ CaMOCTiliHA iHiliaTHBa, CHCTe-
MaTHYHa, 3JIHCHIOBAaHA JICTAJILHO Ta HA BJIACHUW PHU3UK Jli-

STBHICTh 3 BUPOOHULITBA Ta peai3allil ToBapy 3 METOI0 OTPU-
MaHHs TPUOYTKY», K 3a3HaueHO y KHU31 «[liqnpueMHHUIbKE
npaBo Ykpainu» 3a 3aranbHoro peaakuiero P.b. [lumku. To6-
TO aBTOPH BBAXKAIOTh, IO MiANPUEMHHIIBKE TIPABO — L€ OIHE
camocriiiHe npaBose sBuie [2, c. 480].

Ha minkpirieHHss cBO€l AyMKH BOHM BHCYBAIOThb Taki
OCHOBHI ITOJIOKEHHSIMU:

— MiINIPUEMHHIBKE TIPaBO — I MPABO HOBITHHOI PHHKOBOT
€KOHOMIKH, 1110 BU3HAYAE TOPSIOK BEICHHS MMiATPUEMHHUIIEKOT
JUSUTBHOCTI Ta PEryIOe BiIHOCUHY, TIOB’s13aHi 3 11 3/1iHCHEHHSIM;

— MIINPUEMHHUIBKE MPABO PETYIOE BiTHOCHHH SIK TIO TO-
PH30HTAI, TAK 1 TI0 BEPTHUKAJI.

— MiJNPUEMHUIIBKE MTPAaBO Ma€ YOTHPU 3HAUCHHS: raiy3b
npaBa, rajry3b 3aKOHO/IABCTBA, HABYAJIbHA IUCIMILIIHA, HAyKa;

— MIANPUEMHHLBKE TIPABO XapaKTEPU3YETHCS CBOIMH
MPUHLUIIAMH, TPEIMETOM, Cy0’€KTaMu 1 METOJaMH peTyIlio-
BaHHSI.

KapanHanabpHO HINOT JYMKH PO TPUPOLY i IIPHEMHHUIIb-
KOTI'0 IIpaBa MPUTPUMYETHCS LIUH P BUJATHUX YUCHUX y Ta-
ny3i npaBa. BoHM BBaXarTh, IO MiANPUEMHHIIBKE ITPABO HE
Moke OyTH CaMOCTIHHOIO raiy3sio mpasa. [IpeacTaBHUKaMu
3a3Ha4eHoi Teopii €: B.M. CeniBanos, E.I". ITnies, O.B. Crap-
ues, JI.B. Hikonaea Ta inmi BueHi [3, c. 208].

OCHOBHI MONOKeHH i€l mo3umii Taki:

— MIIMPUEMHHUIIBKE TIPABO — HE CaMOCTIHHA raly3b 1paBa,
a CKJIaJIoBa YacTHHA LUBUIHHOTO MPaBa, M0 BKIOYAE CYKYII-
HICTb 3arajbHUX 1 CIeLiaJbHUX HOPM IPUBATHOTO (LIUBLILHO-
o) MpaBa;

— MiINPUEMHUIBKE TIPABO HE Ma€e CBOIX NPHHIMUIIB, a
IPYHTYETBCSI Ha 3aTaIbHAX HUBUILHO-IIPABOBHUX MPUHIIUIIAX;

— MiANPUEMHHIIBKE TPABO PETYIIOE TINBKU BIIHOCUHU IO
TOPHU30HTANI, TOOTO BIIHOCHHU MiX Cy0’€KTaMH MiAINpUEM-
HHULBKOT JiSTBHOCTI

O.B. Crapres ta JI.B. Hikonaera po3ymiroTh MiANpHEM-
HUILIBKE TPABO SIK KOMIUIEKCHY Tirany3b. 3 KOJKHOT KITaCHYHOT
ray3i HiAIPUEMHHIIbKE IPABO 3al03MYa€ BiNOBIIHI IPaBOBi
HOPMH, 110 MPSIMO 200 OMOCEPEIKOBAHO PETYIIOIOTH BiTHOCH-
HHU, SIKI CKJIQJIAI0Th Y 3B’ SI3KY 13 3alHATTSAM ITiIPHEMHHIIBKOIO
IisuTbHICTIO. TOOTO aBTOpU HE BBaXKAIOTH ITiIPHEMHHUIIBKE
[PaBO OKPEMOIO Taily33l0, a BBRKAIOTh HOTO MOXiTHUM Bif
aJIMIHICTPAaTUBHOIO 1 IIMBINBLHOTO IpaBa. 3a iX CTBEPIKCH-
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HSIM, TiJIIPUEMHUIIBKE TIPABO CTAHOBUTH HOPMH (DIHAHCOBOTO
mpaBa, aJuKe BIANOBiJaE 3a PeryJaroBaHHS BiIHOCHH, IO BHU-
HUKAIOTb Y 3B’SI3KY 31 CIUIATOO IOJATKIB Ta IHIIKX 300piB 3a
HaCJIIAKAMU TIIMPUEMHUIBKOT MisUIBHOCTI, aJlKe pPEryIoe
BiZTHOCHHH, IO CKJIAIAIOTHCS Y 3B’SI3KY 3 OOPMIICHHSIM IpaB
Ha 3eMJTFO JUTSI 3alHSITTS i IIPUEMHHUIIBKOIO TISUTBHICTIO.

O.B. Crapues Ta JI.B. HikonaeBa 3a3Ha4aroTh, IO B Mij-
IIPUEMHUIILKOMY IIpaBi NPUCYTHIH 1iaui OJIOK HOPM 13 1HIIHMX
rajy3eil mpapa, 10 BCTAHOBJIOIOTH BiJIMOBITHICTE CY0 €KTIB
MIANPUEMHHUIIBKOT isTTBHOCTI: (hiHAHCOBOT AisLTBHOCTI y (i-
HAHCOBOMY IpaBi, MAaifHOBOI — y HMBiIBHOMY. BiamoBigaiib-
HICTb 3aCHOBHUKIB Cy0’€KTiB HiJIPUEMHUIBKOIO IpaBa abo
X I0caoBUX 0Ci0 3aM03UUCHA Y aMiHICTPaTUBHOMY Ta KPH-
MIHQJILHOMY TpaBi. Y MiANPUEMHHUIIBKOMY TIpaBi 3a1y4eHHs
cy0’eKTaMH TIiIIPUEMHHUIIBKOT MisUTBHOCTI TpAI[iBHUKIB Ha
YMOBAaX TPYAOBOTO JIOTOBOPY PETYJIIOETHCS TPYAOBUM IPABOM.

Takux NMpuKIIa/IiB MOKHA HaBOJUTHU JIOCUTH Oarato i3 iH-
IIUX Tairy3el mpasa.

0O.B. CrapiieB y HayKoBii JliTeparypi BU3HAYAE MTiANPHEM-
HUIIbKE TIPaBO SIK CUCTEMY 3arajbHO000B’ I3KOBUX HOPM (TIpa-
BUJI), 110 PETYIIOIOTh BIAHOCUHU Yy cdepi 3alHATTS miAnpu-
€MHHIBKOI JisJIbHICTIO, BCTAHOBJIIOKOTHCS 1 OXOPOHSIOTHCS
JIep>KaBOIO.

ABTOp TiIpyYHHKa B3araii BBaXKae, M0 MiIIPHEMHUIBKE
MpaBO Ma€ yCi 03HAKH KOMIUICKCHOT MiArany3i, sika BXOJHUTh
JI0 TOCTIOAapChKoro rpasa [3, ¢. 208]. [TignpueMHUIBKE TPaBoO
HE € KJIACHYHOIO Taily33I0 MpaBa, ke BOHO copmyBamocs
MOPIBHSIHO HEMIOABHO B PE3YNIbTaTi HEOOXIIHOCTI BpEryJIto-
BaHHS CIEU(IYHUX BITHOCHH, II0 BUHHUKAIOTH y 3B’SI3KY i3
3aUHATTSAM NiAIPUEMHULBKOIO TiSUIbHICTIO.

IcHye 1inuii psiy HaBYQIBHHUX TMOCIOHMKIB, B SIKMX aBTO-
pH B3arajii He JAKOTh YiTKOI BIAMOBIJI HA NMHUTAHHS, IO TaKe

minpueMHuIbke npaBo?». Hampuknan, M.I. Kapnin y kHu31
«IIpaBOBi OCHOBHU MiINPHUEMHHUIITBAY Bimpasy, 0e3 BU3HAYCH-
HSl OCHOBHOTO TOHSATTS «IiJIPUEMHHIBKE TPABO», TOYNHAE
3 NHUTaHHS, SKI € BUAW MiANPUEMHHUIBKOT TiSTIBHOCTI 1 XTO
Mae IpaBo Hero 3aimarucd. | nuie y HaBuaabHOMY MOCIOHHM-
Ky «[liznpueMHHIIbKE TPABO Yy 3alUTAHHAX Ta BiIMOBIIAX»
M.I. Kapnin y criBaBropctsi 3 A.B. Hocamok Hajiae BH3Ha-
yeHHst: «[liqnpueMHUITBO — 11e caMOCTilHa, iHillilaTHBHA, CHC-
TEMaTH4Ha, HAa BJIIACHUH PH3MK OpraHizoBaHa TOCIOAApChKa
JUSUTBHICTD, 1O 3IMCHIOEThCS Cy0 €KTaMK TOCIHOIAPIOBAHHS
(T AMPHUEMIIIMHE) 3 METOFO JIOCSATHEHHS CKOHOMIYHUX 1 COIliaIb-
HUX PEe3yJIbTaTiB Ta oJlep kaHHs IpulyTKy» [4, c. 356; 5, c. 189].

BucnoBku. B Ykpaini niAnpueMHUIbKI IPaBOBiIHOCHHU
IIe HE HATPAIOBAIH YITKUX T4 BUBAKCHUX TEOPETHYHHX Ta
MPAaKTUYHUX KOHCTPYKIIIH y ray3i miAnpueMHHUIILKOTO MpaBa.
Jlesiki IMTaHHS B3araji BUPIIIYIOTHCS Y €KCIIEPUMEHTAIBHO-
My HOPSIIIKY, a/UKe BiIMOBITHUX aHAJIOTIB IIe HEe OyJo y Imij-
IpueMHULBKOMY npaBi. HopmaTuBHa 06a3a, sKa peryioe min-
MPUEMHHUIIBKY JISUTBHICTD, Ma€ BHYTPIIIHIO HEY3TOMKCHICTh,
HETIOCITIIOBHICTh, a JICKOJIM HaBiTh CYNEpeYuTh cama coOi,
TOOTO KiHIIEBE 3aKOHOABCTBO, sIKE O MICTHIIO Y 001 CTab1Ib-
HE HOPMAaTHUBHO-TIPABOBE PETrYJIIOBaHHS B Tayly3i MiAMpUEM-
HUIIBKOTO TIpaBa, Ha ChOTOJIHI HE pO3pO0IICHO.

OTKe, MANPHEMHUIIBKE ITPAaBO, HA HAILy TYMKY, BCEe-TaKu
€ CaMOCTIHHOIO TaTy33I0 MPaBa, IO PETYIIOE SKICHO OTHOPII-
Hy cdepy CyCHiJIbHUX BIJHOCHH 1 BOJIOJI€ TUIbKH il BIacTu-
BUM PEKUMOM MPABOBOTO PETYITIOBAHHS .

JlaHa rajy3p IpaBa € CHCTEMOK 3aralibHOOOOB’SI3KOBHUX
HOPM, 1[0 PErYJIOITh BITHOCHHU Y cdepi 3alHATTS MiIIpH-
€MHUIIBKOIO JISUTHHICTIO, SIKI BCTAHOBIIOIOTHCSI T4 OXOPOHSI-
I0ThCSL IEPKABOIO 1 TOMY MOXKYTh OyTH CaMOCTIHHOIO rairy33to
pasa.
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