HaykoBuii BicHUK Y3KTropoACchKOTO HaIllOHAJILHOTO yHiBepcHuTeTy, 2018

YAK 67.9, 347.122

MOMEHT BUHUKHEHHS KOPIIOPATUBHHUX ITPAB TA OBOB’S13KIB
3ACHOBHMUKIB TA YYHACHUKIB I'OCITOJAPCBKHUX TOBAPUCTB

THE MOMENT OF OCCURRENCE CORPORATE RIGHTS AND DUTIES
OF FOUNDER AND PARTICIPANTS OF BUSINESS ASSOCIATIONS
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acucmenm xkageopu meopii ma icmopii depoicasu i npasa
Hasuanvno-nayxoeoeo opuduuno2o incmumymy

Tpurapnamcokoeo nayionanwbno2o ynieepcumemy imeni Bacuns Cmepanura

CraTTs npucBaYeHa KOMMNEKCHOMY AOCHIMKEHHIO MOMEHTY HabyTTa KOPNopaTUBHUX NpaB Ta 0O0B’A3KiB 3aCHOBHM-
Kamy # y4aCHVKamy rocrnofapcbkux ToBapucTB. [poaHanisoBaHO OCHOBHI YMOBM BUHWKHEHHS TakUX KMHOYOBUX Mpas
Ta 000B’A3KIB 3aCHOBHWUKIB Ta yYaCHWKIB, sik NpaBo GpaTu yvacTb y po3nogini npubyTky TOBapuUCTBa; NPaBO 34iACHNTM
BilUY>KEHHS1 HaNeXHOi YacTkM B CTAaTyTHOMY KaniTani ToBapucTBa; NpaBo o4epKyBaTy iHpopMaLiito Npo AisnbHICTL ToBa-
puctBa ToLLo. ABTOp 0BI'PYHTOBYE PO3MEXYBaHHS MOMEHTY BUHUKHEHHS KOPNOpaTMBHWX NpaB Ta 060B’A3KiB 3aCHOBHUKIB
Ta y4YacCHVKIB rocrnogapCbkux TOBapuUCTB.

KntovoBi cnoBa: kopnopaTuBHi npasa, KopnopaTtuBHi 060B’s13KM, 3aCHOBHWK, YYacHUK, rocrnofgapcbke TOBapUCTBO,
npaBoCy6’ eKTHICTb.

CraTbsa nocssLleHa KOMMMEKCHOMY UCCRENOoBaHWI0O MOMEHTa npnobpeTeHnst KopnopaTMBHLIX NpaB 1 0bs3aHHOCTew
yypeanTensamm 1 y4acTHUKaMM X035MCTBEHHbIX 06LwecTB. MNpoaHannsnpoBaHbl OCHOBHbIE YCMOBUS BO3HUKHOBEHUS TaknX
KMto4eBbIX NpaB 1 0683aHHOCTEN y4YpeauTenen 1 y4acTHUKOB, Kak NpaBo y4acTBOBaTb B pacnpeneneHumn npndsiny obLye-
CTBa; NpaBo OCYLLECTBUTbL OTHYXXAEHWEe Haanexallen 4oNn B YyCTaBHOM KanuTarne obLlecTsa; npaBo nony4yarts MHhopMa-
LMI0 O AesATenbHOCTH obLecTBa 1 Apyrve. ABTOp 000CHOBBIBAET pasrpaHNYeHe MOMEHTa BO3HUKHOBEHWS KOpropaTWB-
HbIX NpaB 1 06A3aHHOCTEN yYpeauTenen n y4acTHUKOB XO3SIMCTBEHHbIX OOLLECTB.

KntoueBble cnoBa: KopnopaTuBHble npasa, KopnopaTuBHble 0653aHHOCTW, OCHOBATESb, YYaCTHUK, XO3AMCTBEHHOE
06LLecTBO, NPaBOCyOBEKTHOCTD.

The article is devoted to the complex study of the moment of acquiring corporate rights and obligations by founders
and participants of business associations. The basic conditions for the emergence of such key rights and obligations
of founders and participants as: the right to participate in the distribution of company profits are analyzed; the right to
dispose of an appropriate share in the authorized capital of a company; the right to receive information about the activities
of the company and others). The author substantiates the delimitation of the moment of occurrence of corporate rights
and duties of founders and participants of economic partnerships

Key words: corporate rights, corporate responsibilities, founder, participant, business association, legal personality.

IMocranoBka npodiaemu. OJHUM 13 TOJOBHUX
YUHHUKIB  CTaOUIBHOCTI  yKPAiHCBhKOT ~ CKOHOMIKH
€ 3ampoBa/pKEHHS €(EeKTHBHOTO MEXaHi3My CTBO-
peHHS W JIisNIBHOCTI TOCIOMApChKUX TOBAPUCTB 5K
KJIFOYOBUX YYaCHUKIB PHHKOBHX BIJIHOCHH, IO CTa€
MOJKITUBUM JIMIIIE Yepe3 yceOiuHe JOCIiKEeHHS IXHbOT
npaBocy0’exkTHOCTI. Came 3 {i JONMOMOrol MOXHA
BHU3HAUUTH, IMO-Tiepile, yd Mae (i3uvHa, IOpUANYHA
oco0a, iep>kaBa (TepuTopialibHa TPOMaJia) IOPUTUIHY
3MATHICTb JIO y4YacTi B TOCIOJAPCHKOMY TOBapHCTBI,
MO-Ipyre, MOMCHT BUHUKHEHHS i HAOyTTS HUMH Bif-
MOBITHUX TIPaB Ta 00OB’SI3KIB.

AHami3 ocTaHHIX gochikeHb i myOaikaiii.
[MuranHs BU3HAYCHHS MOMEHTY BHHUKHCHHS KOPIIO-
paTUBHOI TPaBOCYO’€KTHOCTI B HAyKOBill JOKTPHHI
€ TOCUTbH CHIPHUM, OCKUIBKH TyMKHU HAyKOBIIB i3 IIbOTO
MPUBOMY Pi3HATHCS. HH3Ka aBTOPIB OB’ SI3YIOTh MOYATOK
3IICHEHHS KOPITIOPATUBHUX BiTHOCHH, a OTHKE, 1| MOXKITH-
BOCTi 0COOM MaTH ¥ peari3oByBaTH KOPIIOPATHBHI IIpaBa
Ta 000B’SI3KH 3 YKIIAICHHSM 3aCHOBHHIIBKOTO JJOTOBOPY
(B.M. KpaBuyk) [1, c. 42] abo 3 yHECEHHIM MaitHa 10
cTaryTy rocnogapcbkoro Topapuctsa (O.B. JlonmrmHCbKa)
[2, c. 192]. [HImII TiATPUMYIOTh TO3HUIIII0 3aKOHOABIIA,
BUKIaaeHy B cT. 87 LuBinbHoro konekcy (mami — LK)
VYkpainu, # 0OIPyHTOBYIOTh BUHHKHEHHS KOPIIOpPAaTUB-

HOT TIPaBOCYO’€KTHOCTI JIMIIE IICs JIepKaBHOI pee-
CTpaii ToCIIoAapChKOT0 TOBAPUCTBA OPraHaAMH JICPKaB-
Hoi Bnaau (B.B. Jlyns, O.B. /I3epa) [3, c. 101].

BupinieHHst  HeBHpIilIeHMX  paHille YaCTHH
3arajibHoOI MpodJeMHu, SIKHM NMPUCBAYYETHCS CTATTH.
BomHouac ompalroBanHs BiIIOBIAHOT HAYKOBOT JiTepa-
TYpH Ja€ MiJCTaBH CTBEPAXKYBaTH, IO A0 LOTO 4Yacy
y BITUM3HSHIN HayIll BIJICYTHS HE JIUIIC €JMHA MO3HIIis,
a ¥ cremianbHi KOMIUIEKCHI O CIIKSHHS TEOPETHYHUX
1 MPaKTUYHUX NTUTaHb, SIKi ITOB’sI3aH1 3 HAOYTTSAM KOPIIO-
paTUBHUX IIpaB Ta 000B’S3KIB 3aCHOBHUKAMH W Y4aCHH-
KaMHU TOBapHUCTB.

®opmy.m0oBaHHA wineit crarri. Came ToMy METOIO
CTaTTi € KOMIUIEKCHE JOCIIKEHHS Ha OCHOBI 3aKOHO-
JaBCTBA Ta IOPUAWYHOI IMPAKTUKH MOMEHTY BHHHK-
HEHHsI KOPIOPAaTHBHUX IIPaB Ta 000B’sI3KiB 3aCHOBHUKIB
Ta YYACHHUKIB TOCIIOJAPCHKIX TOBAPHCTB.

Buxknaa ocHoBHOro Mmarepiastry. Baxxko moroaurucs
3 TOYKOIO 30Dy, BIIMOBIIHO JIO SIKOi MPaBO3AATHICTH
1 Ti€3maTHICTB 0Ci0 y KOPIOPAaTHBHUX MPABOBITHOCHHAX
BUHUKA€E 3 MOMEHTY MiAMUCAaHHS JIOTOBOPY MPO 3aCHY-
BaHHS rOCMOJAPCHKOTO TOBAPUCTBA, Yepe3 HU3KY Baro-
MUX (haKkTopiB:

— Mo-Teplie, Taki KPOKH, SK NMPOBEJEHHA 300piB
3aCHOBHMKIB TOBapUCTBA i yCTaHOBYMX 300piB, € pi3-
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Cepis [IPABO. Burryck 50. Tom 1

HUMH CTaJliIMU TIPOIIECY CTBOPEHHS KOPIIOPATHBHOTO
TOBapUCTBa. Tak, OCHOBHA M€Ta MEPIIUX € MPUNHATTA
pimeHHs (IUIAXOM MiANUCAHHS JOTOBOPY) MPO HAMIp
CTBOPCHHS TOBAPHCTBA, 1HIINX — CTBOPCHHS TOBAPUCTBA
i 3aTBEpIIKCHHS YCTAHOBYUX JOKYMCHTIB.

AHaJOTIYHI TO3MIIIi OOrpyHTOBaHI 3aKOHOJABIIEM
y 4. 1 ct. 142 IIK VYkpainn, a came: sikmo TOB 3acno-
BY€EThCSl KUTbKOMa 0c00aMu, 11l 0COOM B pa3i HeoOXil-
HOCTI BU3HAYUTHA B3a€MOBIJHOCHHHU MIXK COOOIO IIIO0
CTBOPCHHSI TOBApUCTBA YKJIAJAOTh JOTOBIp Yy TIHChH-
MOBill (opMmi, SIKHH yCTaHOBIIOE TOPSIOK 3aCHYBaHHS
TOBAPUCTBA, YMOBHU 3[IIHCHEHHS CIIIBHOI isUIBHOCTI
11010 CTBOPEHHS TOBapUCTBA, PO3MIpP CTATyTHOI'O Karli-
TajJy, 4aCTKy B CTaTyTHOMY KaliTasli KO)KHOTO 3 ydac-
HUKIB, CTPOKH Ta MOPSIOK YHECEHHsS BKJIAJIB Ta IHII
ymoBH [4]. ¥V Tlocranosi [lnenymy BepxoBrHoro Cymy
Vkpainu «IIpo mpakTuky po3misiny CyaaMu KOPIOpaTuB-
HUX cnopiBy (1. 15) 3a3HaueHo, 110 JOTOBIp MPO CTBO-
penns (3acuyBanus) AT, TOB 1 T/IB npununse cBoio
JIO TMicCHst TOCATHEHHSI METH — CTBOPEHHSI i ep KaBHOT
peectpaiii TOBapUCTBa, HE PETYNIOE€ BITHOCHHU MiXK
y4acHUKaMM (aKLioHepaMH) TOBapUCTBa Mija yac 3.ii-
CHEHHS Horo nisibHOCTI [5]. Takoi came JyMKH J0TpH-
MYIOTBbCS W Y CYIOBIH NpaKTHUIl, HATPHUKIIAM, Y CIpaBi
Ne 905/5227/13 cyn kacariifHOT 1HCTaHII BU3HAYUB,
0 JIOTOBIp TMPO CTBOPECHHS TOBAPUCTBA HE PETYIIOE
BiTHOCHHH MK YYaCHHKaMH TOBapUCTBA Iif 4ac 37ii-
CHEHHS WOTO IiSUTPHOCTI ¥ MPUIIMHSE CBOIO AIFO TiCIs
JOCSATHEHHS METH — CTBOPEHHSI 1 JIep:KaBHOI peecTparlii
ToBapHcTBa [6];

— TO-Ipyre, BAXKKO MOTOJUTHUCS 3 TYMKOIO HAyKOB-
iB, IO 3aCHOBHUIIBKUI JOTOBIP PEryJII€ HE TUIBKH
3000B’s13aJIbHI, @ W KOPIOPATHBHI MpaBa, sSKi BUHHKA-
FOTh MK 3aCHOBHMKaMH (yYaCHMKaMH) JO Ta IMiCs
Woro ykiagaHss. He3Bakarouum Ha Te 10 B JIOTOBOPI
PO 3aCHYBaHHS TOCIMOJAPCHKOTO TOBAPUCTBA, KpPIM
YMOB OpraHi3alliifHOrO XapakTepy, MICTHUTHUCS TaKOX
00O0B’A3KM MaHHOBOTO XapakTepy, BECTH MOBY IIpO
BUHHUKHEHHS KOPIIOPATHBHUX IIPaB IIE PaHO, OCKLIBKU
B IIell MMPOMIXKOK Yacy caMOr0 TOBapUCTBA SK FOPHIHY-
HOT 0COOM mIe He icHye. AHaji3 HOpPM 3aKOHOJaBCTBa
Ta HAayKOBO-TIPAKTHYHOI NOKTPUHH Ia€ 3MOTY CTBEp-
JOKyBaTH, 10 JIO JEp)KaBHOI peecTpailii 00’ €KTUBHO
ICHYIOTb JIHIIC BHYTpIIIHI (OpraHi3amiiiHi) Kopropa-
THBHI NPaBOBITHOCHUHH, SIKI BAHUKAIOTh Mi)K 3aCHOBHH-
KaMu (y4yaCHHKAaMHM) BiJMOBIIHOI IOPHIUYHOI 0COOH,
30BHIIIHI BITHOCUHU BUHHUKAIOTD JIMILE MiCIs BHECEHHS
KOPIIOPAaTUBHOTO TOBAapUCTBa B CIMHUIA IepiKaBHHN
peecTp OPUIUYHUX 0Ci0, (I3UUHUX OCIO-TIANPHEMIIIB
Ta TPOMaACHEKAX (hOPMYBaHb.

OjiHak y 1l cuTyallii BAHUKAE ITIIKOM 00T pyHTOBaHE
3alUTaHHS: 3 IKOTO MOMEHTY 3aCHOBHHK (y4aCHHK) TOC-
MOAAPCHKOTO TOBAPHUCTBA MOKE HAOYBATH Ta PEali3oBy-
BaTU CBOI KOPIOPATHUBHI ITpaBa — 3 MOMEHTY MiNHUCaHHS
JIOTOBOPY PO 3aCHYBaHHA TOBAapHCTBA YU 3 MOMEHTY
HWoro gepxaBHOI peecTpauii? Y 1bOMY BHIAAKY
OOTpYHTOBaHO Oyne MOYaTH 3 MEpeINiKy IpaB, SKUMA
BoJIOZi€e ocoba B KOPHMOPAaTHBHOMY IIpaBi, Ta BH3Ha-
YCHHS MOMEHTY iX HaOyTTs. 30Kpema, 3aKOHOIAaBCTBO
1 HaykoBa JIOKTpWHA BHU3HAYAOTh TaKi OCHOBHI IpagBa,
SKMMH HaJIISIOTHCS YYACHUKH KOPITOPATUBHUX BiJIHO-

CHH: MMpaBoO OpaTy y4acTh y pO3MOniii MpuOyTKy TOBa-
pHUCTBa 1 OJIEPXKYBaTH MOTO YaCTKy (JIMBIJICHIN); TIPABO
3MICHUTH BiI4y)KEHHS HAJCIKHOI YaCTKH B CTATyTHOMY
KaIiTaxi TOBapHCTBa; IPaBO OpaTH yyacTh B yNPaBIiHHI
CIpaBaM¥ TOBApUCTBA B MOPSAIKY, BU3HAUEHOMY B yCTa-
HOBYHMX JIOKyMEHTax; MpaBo OJepXyBaTH iH(POpMaLito
PO AiSITBHICT TOBAPHUCTBA TOILO.

Buxonsiau 3 aHamizy MOJOKEHb 3aKoHY YKpaiHu
«[Ipo rocmogapchki TOBapHUCTBa», MOXKHA JIHTH BUCHO-
BKY, [0 peaJri3arlisi ipaBa Ha JIUBIJICHIN MOKIIMBA JIAIIIC
3a HasIBHOCTI JIBOX YMOB: YACTOTO PUOYTKY TOBAPUCTBA
3a pesynbraraMu ()iHAHCOBOTO POKY ¥ BIJIMOBIHOTO
PILICHHSI KOMIIETEHTHOTO OpraHy TOBapuCTBa (3aralib-
HUX 300piB aKIiOHEPHOTO TOBAPHCTBA, 300pPiB yUaCHU-
kiB TOB) npo mopsaok po3nofiny Mik HOro ydacHH-
KaMH YaCTHHH OTPUMaHOTO mpuOyTKy. ToOTo, monpu te
IO B TPOIECI CTBOPEHHS KOPHIOPATHBHOTO ITiIIIPHEM-
CTBa 3aCHOBHHKH MAarOTh MOXKJIMBICTH BCTYIIATH B TOC-
MOJIAPChKUN 000POT, OTPUMATH JIUBIICHIN 3 OTPUMAaHUX
npuOyTKIB BOHU 3MOXKYTh IICIIs 3aTBEPKEHHS THX Jii
BUIIUM OPT'aHOM TOBApHCTBA, SKUH (POPMYETHCS MiCIIs
peecTpariii ToBaprcTBa OpraHaMy JIePKABHOI BIIAJIH.

IIpaBo Ha oTpuMaHHs iHpOpMALii NpPo AiSUIBHICTH
TOBapHUCTBa INepeadayeHe HU3KOI HOPMAaTHBHO-IIPABO-
BHX aKTiB 1 PI3HUTHCS BIJIIMOBIJHO 10 OpraHi3aliiHoO-
mpaBoBoi (OPMH TOCHONAPCHKOTO TOBApHCTBA. Tak,
y 4. 1 ct. 78 3akony Ykpainu «[Ipo akiioHepHi ToBa-
PHCTBay 3a3HAYAETHCS, IO aKI[IOHEPHE TOBAPUCTBO MA€E
3a0€3MeUNTH BUTPHUN TOCTYH KOKHOMY aKI[iOHEpOBi
(He3aJIeXKHO BiJ| KUTBKOCTI aKIIiif) 10 BCiX JJOKYMEHTIB,
mo nependaveHi B 4. 1 ¢T. 77 3akoHy, OKpIM TOKyMEH-
TiB, IO MiATBEP/PKYIOTH IPABO TOBAPUCTBA Ha MAifHO,
Oyxranrepcbkoro oKy, nepeiniky adiniioBaHux ocid
TOBApUCTBA 13 3a3HAYCHHAM KIJBKOCTI, THIY #/abo
KJIacy HaJeXHHX iM akuiil [7]. Yuacauku TOB 1 T/IB
MAaIOTh JIOCTYI TUTBKH JIO PIYHUX OaJIaHCIB, 3BIiTiB, PO-
TOKOJIIB 300piB yuacHHKIB (4. 1 c¢T. 88 ['ocmomapchkoro
Koziekcy Ykpainu, cT. 10 3akony Ykpainu «IIpo rocrmo-
JIapChKi TOBapHCTBay) [8].

OTxe, 3aKOHOJABCTBO 13 IIOIO TMPHBOAY BHUCYBA€E
YiTKY TIO3UIIiI0, 3T1JTHO 3 KO 0COOU, SIKI HE OTPUMAIIH
MPaBO Ha y4acTh y 3arajbHUX 300pax TOBapHCTBA, HE
BIIPaBi BUMAraTH 3BITYy MPO JISUTBHICTh MiINPHEMCTRA,
a TakoK OpaTh ydacTh y 3arajJbHHX 300pax TOBapH-
CTBa HaBITh Y TOMY BHIIQJIKY, KOJIH PO3TIISAATHMETHCS
MUTAHHS TIPO BKJIIOYEHHS X 10 yYaCHUKIB KOPITOPATUB-
HOTO MiJPHEMCTBA.

VY ropunuuHiil MpakTULi IIe MUTAHHS BUPILIYETHCS
aHAJIOTiyHO, Hampukiajg, y cmpasi Ne 28/80/09, ska
nepedyBaa B neperisai Buioro rocnogapchkoro cyay
Ykpainu, CBO1 M03MBHI BUMOTH (HaaHHsI iH(pOopMaIlii mpo
IISUTBHICTH TOBApHCTBA) IO3UBAY apryMEHTYBAaB HasB-
HICTIO B HBOTO YaCTKH B CTaTyTHOMY KarmiTaji YKpaiH-
cpko-icmanckkoro TOB «Xapsect Ianycrpianec, C.J1.»
y CHIly JIOTOBOpY AapyBaHHs 4acTku Bim 08.04.2008.
VY cBoIO uepry, BiIMOBY B HaJaHHI JOKYMCHTIB BiJIIO-
BiJla4 MOSICHIOE THM, 10 HA MOMEHT MOJJaHHS TTMCbMOBOT
BUMOTH 1po HagaHHs iHpopmaii (09.04.2008) no3usau
He OyB Y4YaCHMKOM TOBAapWCTBa (BIIIOBIJHI 3MiHU JI0
YCTaHOBYMX JTOKYMEHTIB TOBApUCTBA HE BHECCHI i 3ape-
€CTPOBAHI B YCTAHOBJICHOMY MOPSIIIKY ).
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V¥ cBoro yepry, Bumuii rocnogapcekuit cyn Ykpa-
{HM BM3HAYUB, IO JOTOBIp JapyBaHHS BU3HAYAE JIUIIIE
MOJIOXKEHHS 1IOJI0 MEePexXo/1y MpaBa BIACHOCTI HA MalfHO
Ta MaWHOBI mpaBa. MiX THM y4YaCHUKY TOBapuCTBa
HajeXaTb He JMIle MaiHOBI, a W HeMaillHOBI mpaBa
(SKi He MOXKHA OKpEeMO IiepelaBaTd IHIIH 0co01).
ToMy B IIbOMY BHITQJKy HPUHHATTI 0COOM IO CKIaTy
YYaCHUKIB TOBAapHUCTBA Iependavyae BHECCHHS 3MiH [0
YCTaHOBUMX JIOKYMEHTIB TOBapHCTBA, IO BOAYAETHCS
3 TONOXEHb CT. 4 3akony Ykpainu «IIpo rocnomapceki
TOBAPUCTBAY», 5iKa, BU3HAYA€, 30KpeMa, M0 YCTaHOBYI
JOKYMEHTH TOBapUCTBA MAalOTh MICTUTH BiJOMOCTI
010 YYaCHUKIB ToBapucTBa. OTKe, 10 TOr0O MOMEHTY,
MIOKH [M03UBay He Halyze cTarycy yuyacHuka TOB, otpu-
MyBaTH 1H()OPMAILi0 PO HOTO MiSTIBLHICTD BIH HE 3MOXKE
[9]. Orxe, cyaoBa cripaBa IIe pa3 MiITBEPKYE, IO 11e
MIPaBO MOJKE BUHUKHYTH JIMIIIE B 3aPEECTPOBAHOTO yIac-
HUKa BiJIIIOBITHOTO TOBAapHCTBA U JIMIIE B THX MEXax,
SKI BH3HAYCHI YCTAaHOBYMMH JOKyMEHTaMH a00 HOp-
MaMU 3aKOHOIAaBCTBA.

HacTynmuuM He MEHII Ba)KJIMBUM IIPAaBOM, SKUM
BOJIOJIi€ 32aCHOBHUK (Y4aCHHUK) KOPIIOPATUBHOTO MIANPH-
€MCTBA, € [IPaBO 3IHCHATH BIIIYKCHHS HAICKHOI oMy
YaCcTKH B CTaTyTHOMY (CKJIaJICHOMY) KaIliTalli TOBapH-
CTBa, sike ButumBae 3 1. 4 4. 1 ct. 116 LK Ykpainn i nera-
mizoBaHe B cT. 53 3akoHy Ykpainu «IIpo rocrmomapceki
TOBapUCTBaY». BinnoBigHo m0 1ux HOpM, ydacHUK TOB
Ma€ MPaBo NPOJATH UM iHIIUM YUHOM BiJICTYTIHTH CBOIO
yacTKy (ii WacTMHY) y CTaTyTHOMY KamiTajli OJHOMY
(K1IbKOM) YYaCHUKOBI (y4acCHHKaM) I[bOI'O TOBapHCTBa
abo TperiM ocolam, SKIIO iHIIE HE BCTAHOBJICHO CTa-
TYTOM TOBapucTBa. TOMy IOCTae MATaHHS y BU3HAYCHI
MOMEHTY HaOyTTsI IIpaBa BJIACHOCTI Ha YaCTKY, OCKIIBKH
BiH HE 3aBXK/¥ 30iraeThcsi 3 MOMEHTOM HaOYTTS CTATyCy
YYaCHUKA BiIMOBIHOTO TOBAPHCTBA.

Y KOHTEKCTi IIbOTO BapTO BiJ3HAYMTH, 11O aHi Hay-
KOBa JyMKa, aHi CyJ0Ba NpaKTUKa HE HaJaloTh OJHO-
3HAYHOI BiAnoBizAi Ha 1ie nmutaHHs. Tak, .M. IlleBueHKO
MIPUITyCKae, 0 MEPEXiJ YaCTKU B CTATyTHOMY KarliTai
TOBapHUCTBa 3 00MEKEHOIO BiNOBIJAIBHICTIO 10 HOBOTO
yJacHHUKA BiIOYBAETHCS 3 MOMEHTY JIEPXKaBHOI peecTpa-
mii 3MiH J0 craryty ToBapuctia [10, c. 371]. IIpotu-
nexHy aymKy BucnoBmoe [.B. KpaeBcbknii, yBaskaroun
MOMEHTOM HAOyTTSl TpaBa BIACHOCTI HAa YaCTKy IpH-
NOaHHS KOpropaTUBHUX mpas [11, c. 204].

CynoBa TmpaKkTHKa aHAJOTIYHO HE Ma€ 3TOAH
o0 BUpilIeHHA Lporo nutanHa. Tak, y Ilocra-
HOBI Bumoro rocmnomapcbkoro cymy YKpaiHH Bij
13.08.2013 Ne 927/84/13-r ming yac BH3HAYEHHS IaTU
Tepexoy MpaBa BIACHOCTI Ha KOPIIOPATUBHI TIpaBa Cyn
OpIEHTYBABCS Ha BIMIOBITHY YMOBY JIOTOBODY, Y SIKOMY
Oys10 TiepeadaueHo, Mo MpaBO HAa KOPIOPATHUBHI MpaBa
MIEPEXOTUTH JI0 TIOKYTIIIS 3 MOMEHTY JIpP’KaBHOI peecTpa-
1ii BI/INOBITHUX 3MiH JI0 YCTAHOBYMX JIOKYMEHTIB TOBa-
puctsa [12]. IIpoTe B pillleHHI TOCIONAPCHKOTO CYay M.
Kuesa Bin 11.06.2015 y cnpasi Ne 910/27234/14 3Bep-
HEHO yBary Ha Te, 1110 IPaBOYMH PO BiAYYKEHHS YaCTKH
He Oyae 3aBepHIeHO, JOKU 3aralbHUMH 300paMH ydac-
HUKIB He Oylie 3aTBEp/PKEHO Ta IMOJAHO JCpPKaBHOMY
peectparopy pa3oM i3 TOKYMEHTAaMH, IO 3aCBiIUyIOTh
BiT4y>KeHHS dacTku [13].

Tomy, Ha Hamry AyMKY, BapTO MOTOTUTHCS 3 TO3H-
miero aBTopiB mijpyuyHuka «l[uBinbHe mpaBo VYkpa-
{HM. 3araJibHa YacTUHA», SIKI BBAXKAKOTh, IO y 3B’SI3KYy
3 BIJICYTHICTIO B CIEI[iaIbHOMY 3aKOHOJIABCTBI 0COOIH-
BOCTEHl MOMEHTY HAOyTTs TpaBa BIACHOCTI HA YAaCTKY
B CTaTyTHOMY KamiTajli BapTO 3aCTOCOBYBAaTH 3arajibHi
MIOJIOXKEHHS PO MOMEHT HAOYTTs IpaBa BIACHOCTI, SIKi
BHU3HAYEHI IMBUIBHUMH 3aKOHOJIABCTBOM, BiJIIOBIIHO
IO SIKHX CTOPOHH HA BIACHHH PO3CYI MOXKYTh BH3Ha-
4aTd B JIOTOBOPI MOMEHT HaOyTTs MpaBa BIACHOCTI Ha
yacTky [ 14, c. 302].

[Hma cutyarisi BUHUKAE 3 BU3HAYCHHSM MOMEHTY
HaOyTTs CTaTyCcy YYacHHKa TOBapUCTBA, OCKUIBKH
OCTaHHIM IIOB’A3aHUN 13 HASBHICTIO IBOX KOHIIEII[IN
MIPaBOBOTO PEryJIIOBAHHSA BIIHOCHH y4acTi B TOBAPUCTBI:
1) «rocrionapchKka KOHIICTIIIsh — ITepe10adae moeHaHHS
BCIX MpaB YYaCHUKIB TOBAPHCTBA, Y TOMY YHCII IIpaBa
Ha YacTKy B CTaTyTHOMY KaIliTaJi Ta MpaBa yd4acTi;
2) «IUBLTICTHYHA KOHIICTIIISD — TIepe0adae iBa caMo-
CTIHHI TIpaBa: NMPaBO HA YACTKYy B CTATYyTHOMY KariTali
TOBApPHUCTBA 1 TPABO y4JacTi B TOBAPUCTBI.

CynoBa TpakTHKa aHAJOTIYHO HAayKOBiM IiTe-
patypi HeomHo3HauHa. Tak, y mn. 31 IlocranoBu
[Mnenymy BepxoBnoro Cyny VYkpainu «IIpo mnpak-
TUKY PO3DIISILY CyAaMH KOPHOPATHBHHUX CIIOPIB» BiX
24.10.2008 Ne 13 3a3naueHo, mo ocoba, sika TpH-
noana yacTky B craryTHoMy Kamitani TOB uu T/IB,
3MIMCHIOE TIpaBa W BUKOHYE OOOB’S3KM yYacHHUKa
TOBAapUCTBA 3 MOMCHTY HaOyTTs IpaBa BIACHOCTI Ha
JacTKy B CTaTyTHoMy Kamitamni [5]. HatomicTe mpo-
TUJIEKHA «IUBUTICTHYHA» KOHIEMIisl BiloOpakeHa
B llocranoBi Ilnenymy Bumoro rocmnomapchkoro
Cyny Yxpainu «IIpo nesxi nutaHHS MPaKkTUKU BUPI-
LICHHSI CIIOPIB, 10 BAHUKAIOTH 3 KOPIIOPATUBHUX Ipa-
BoBimHOCHHY Bix 25.02.2016 Ne 4. Tak, y . 2.6. miei
[MocranoBu BkazaHo: «lIpaBo BIacHOCTI Ha YacTKy
B crarytHoMy Kamitani TOB ab6o TJ/IB y tperboi
0co0M BUHUKAa€ 3 MOMEHTY YKJIAJCHHS JOTOBOPY,
SKIIO 1HIIE HE BCTAHOBIICHO JIOMOBJICHICTIO CTOPIH
(ct. 363 LIK Vkpainm). HaOyTTs mpaBa BIacHOCTI Ha
4acTKy B CTaTyTHOMY KamiTani Hajae TpeTiit ocoOi
npaBo Ha Bctyn a0 TOB. IIpaBo yuacti y TOB a6o
T/IB € ocobuctumM HEMaWHOBUM NpPaBOM, a OTXKE,
ABTOMATHYHOTO HAaOYTTS CTATyCy yYacHHKAa TOBapH-
CTBa y 3B’S3Ky 3 HAaOyTTSM TPETHhOI 0CO0OK IpaBa
BIIACHOCTI Ha YaCTKY B CTaTyTHOMY KaIiTali He Bijg0y-
BaeTbes. [IpaBo Ge3mocepenHboi ydacTi TpeTs ocoba
HaOyBa€e TUTBKM 3 MOMEHTY BCTYIy 0 TOBapHCTBA,
o0 Mae OyTH MiATBEPAXKEHO BiJMOBIIHUM PIllIEHHAM
3araJibHUX 300piB y4aCHUKIB ToBapucTBa» [15].

HeoOxigHicTh OTpUMaHHS 3rOAHM TOCHOIAPCHKOTO
TOBAaPUCTBA JJIsl HAOYTTS CTAaTyCy yUYaCHHUKA MEPeIyCiM
MOJKHA TIOSICHUTH THM, IO TPABO BIACHOCTI SK BHE-
COK JIO CTaryTHOro (hOHJY KOPIIOPATHBHOTO MiAIPH-
€MCTBA SIBJISIE COOOIO0 TIPOIIEC BIIUYKEHHS IIUX MPaB ixX
BOJIOALIBIIEM Ha KOPUCTh TOBAPHUCTBA, OCKITBKH ITiCJIS
X mepeaadi migIpUeEMCTBO CTa€ BIACHUKOM MalfHOBUX
mpas, o Oynu oMy nepenani. ToOTO ydacHUK MOxe
BHKOPUCTOBYBATH KOPIIOPATUBHI [TPaBa JIUILE 32 YMOBU
yKJIaJaHHs TOCHOJAapChbKUM TOBApUCTBOM 3 IOIEpe-
IHIM TIPaBOBIACHUKOM JOTOBOpY, SIKHH JTO3BOJHTH
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Take BHKOPHCTaHHSA. ToMy BapTO MiATPUMATH HOPMHU
3akoHy U He IOB’A3yBaTl MOMEHT BUHMKHEHHs I1paBa
yd4acTi 3 MOMEHTOM JAEp:KaBHOI peecTpariii BiAMOBia-
HUX 3MiH y CKJaJl YYaCHHUKIB.

BucnoBku. OTxe, Ha Hallly JyMKY, peani3yBaTH CBOT
KOPIIOpPaTHBHI TpaBa i 000B’A3KH 3aCHOBHUKH MOXYTb
i3 MOMEHTY YKIaJeHHS 3aCHOBHHUIIBKOTO JIOTOBOPY.

BopmHouac mie3naTHUMHM yYaCHHKH, SIKI HAOyJIH KOPIIO-
pPaTHBHUX TIpaB Ta OOOB’S3KIB MiCIS AEp>KaBHOI pee-
CTpalii TOBapuCTBa (3a JOTOBOPOM KYMiBIi-MPOAAKY,
JapyBaHHs, CIIaJKyBaHHs ), CTAIOTh 3 OTPUMAHHIM 3TOIN
3arajbHUX 300piB, SKIIO iHIIE HE TMepeadadeHo ycTa-
HOBYHMH JOKyMEHTaMH (CTaTyTOM a00 3aCHOBHUIIBKHM
JIOTOBOPOM).
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