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BCTYII

Kosxen uurau, skuil BUBYae MiKHapOAHe my0adiuHe OpaBO B CUCTEMi
000B’A3KOBUX HABUYAJILHUX JHUCIHILIIH, IepeadadyeHNX AJIA MiZrOTOBKH
kBarigikoBanux axisiis BigmosigHOI chepr, KOTPi 6esnocepesHLO ab0
OIIOCEPEJKOBAHO B IOAAJBIIOMY OyAyTh IIpuyeTHL A0 peatisarii MiskHa-
POZHOTO IpaBa, MOBUHEH YCBiOMJIIOBATH, 110 BKasaHa CHCTeMa IIpasa
BHCTYIIA€E IEPIIl 3a BCe IIPABOBOIO OCHOBOIO MiKHaPOJHUX BiIHOCHH.

CyuacHa npeca, TeidebaueHHA Ta iHmIi 3acobu indopmanii noxeHHO
MOBIIOMISIOTH HAM IIPO PeaIbHUH CcTaH Mi’KHADOAHO-IIPAaBOBUX BilHOCHH,
CIIPABIKHIO OI[IHKY AKKMM MOXKYTbH JATH JuIie ocobu, 1o HaJlijleH] coe-
HiadbHUMHY 3HAHHAMHA. HesanesxXHo Bif TOro, 4u ieThed IPo YKAAJeHHA
ZOI'OBOPY MiX Aep:xkaBamy abo 36poiHMil KOHQIIKT AK MiKHAPOLHOTO,
TaK i HeMi>KHapOJHOro XapaKTepy, IIPO 3aXOIJIeHHsS iHO3eMHOro CyAHa
nipaTaMu abo IIpo 3BUHYBauYeHHA KOJUITHLOTO KePiBHUKA JePKABU MikK-
HAPOOHHUM CYAOM, — 3aBXKIU IIPHU IILOMY CTAa€ 3pO3yMijinM, 110 NUTAHHA
CTOITH PO MiMKHAPOAHE BPEry/II0OBAHHA IUX IP0OJIeM, OCKIABKHA 2KOTHA
HallioHAJIbHA IIPABOBa CHCTEeMa He B 3MO3i e BUPIIIHUTH.

Ilns TOro, XTO AeTAJHHO 3aiiMAEThCsA BUBUEHHAM MiXKHAPOAHOTO IPABA,
IIBHKO CTAHE 3PO3YMILIO0 Pi3HULSA NOPIBHAHO 3 BUBUEHHAM HAIliOHAJb-
HOI IPaBOBOI CHCTEeMH. ¥ 3BHAYHIM YacTUHI MiXHADOAHOTO MpaBa HAeThCS
He npo KoaudikoBaHMH IPABONOPAAOK, a PO BUPilleHHsA IDPOOIEMHUX
CHTYyAIliil 38 JOTTOMOT0I0 HOPM, KOTPi MicTATHCA Y BiAIOBIAHUX AOrOBOPax
Ta 3BUYAAX.

ITeBna Hey3ToOAXKeHiCTh P BUBUEHHI MiKHapogHOro my6iaiuHOTO
[IpaBa CIoCTepiraeTbes y MJIOHIMHL QYHKIIOHYBAHHA MiKHAPOZHOI'O Ta
HalioHAJBLHOTO MpaBonopaakis. ITo3a BcAKMM cyMHiIBOM icHye GaraTto
iHIIMX DPHUYMH Ta MOTHBIB II[OA0 BUBYEHHS MiXKHAPOJAHOIO IyOJIiYHOrO
npasa. 15 ocib, 1110 BUBUAIOThH IPABO3HABCTBO, CTAE OYEBHAHOIO 3pOCTa-
048 BIAKPUTICTS ep:Kas [Jisd MidKHAPOAHUX 3B A3KIB y piszHUX chepax
(eKOHOMIKH, KYyJBTYPH, OCBiTH, Oe3nexku) i ocobauBo moA0 coismpari
Yxpaiuum 3 OOH.

Cepen 6araThox mpodeciitaux chep AisJbHOCTI IOPUCTIB HUHI AHYE
BeJIUKII HOMMNT Ha KBAJTIQiKOBaHUX I0pHUCTiB-MiskHapogHuKiB. Ilopaz 3 kaa-
cuaHMM npodecifinuM noaem aurmiomaris y cucremi M3C, Taka norpeba
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€ vy Bcix mMiHicTepcTBax Ta BiOMCTBaX, B aBOKATCHKUX KOHTOPax, Yusd
IiAIBHICTE CIpAMOBaHA Ha MiskHApOAHI BigHOoCHHYN. ChOTOAHI YKPaTHCHKL
IIPOKYPOPH Ta CYALiI Y KPUMIHANBHUX CHpaBax, a TAKOXK aJBOKATU He
MOYKYTb e(peKTHBHO BUKOHYBATH CBOIO POGOTY 6€3 'PYHTOBHOI'O PO3YMIiH-
HaA cT. 6 €Bponeiicbkol KOHBEHIIIL 3 TPaB JIOAUHEA — MIPABO HA CIIPABeN-
JIVBe CYJO4YHMHCTBO. 3Bifick cTae 3posyminum, 1o BunyckHuku BH3 i3
Mi’KHapOJHO-IIPABOBOI0 OCBITOI0 MAIOThH Ilepes co000 HINPOKe II0JIe IIPOo-
deciii.

BanponoHoBate BUJAHHS Oy/e IiKaBUM Ta KOPDHCHHUM AJSA CTyAEHTiB
opuInYHENX GaKyabTeris, GakyabTeTiB MidKHADOAHUX BiJHOCHH, XYp-
HaJICTHKH Ta BHINUX BifiCbKOBHX HaBUaJbHUX 3aKJaJiB, y Iporpamy
HiATOTOBKY AKUX BXOAUTEL BUBYeHHA Kypcy “MixHapoane nybniune
paso”. :
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Po3gmim 1

TIOHATTS, 3MICT TA OCOBJHBOCTI
MIZXKHAPOJTHOTO TTPABA

1.1. IloHaTTA MiXHApOTHOIO IpaBa

Tepmin “mixHapoHE IpaBo” BIEpIIe B HAYKOBH 00ir OYB yBemeHmMH
I. Beuramom y 1780 p. Maiixke uepes HiBCTOJITTA Ilell TepMiH 3aMiHUB
sacrapiny Tepminosoriio “law of nations” (anrn.), a6o “droid de gens”
(dbpaHnir.), korpa 6epe cBiil rouaTox y KoHIenuii “jus gentium” (“mpaso
HapoJiB” — JaT.) 3 pUMCHKOro mpaBa. fKIilo paniine # icHyBasia nmeBHa
cynepedHicTh MidK TepMiHaMu “MisKHApOAHE MTPaBo” Ta “IIpaBo HAPOJiB”,
TO Terep Iie MUTAHHA He BUKJIMKAE JKOJHUX TUCKYCiH. BisbimicTs HAyKoOB-
IiB y ¢BOIX NyOIiKAaIliAX 3aCTOCOBYIOTEH cCaMe TEPMiH “MisKHapoaHe mpago”.
HumM mocnyrosyoThes TAKOX MadKe Bei BIafHI opraHu, sKi y cBOil
IisAnBHOCTI peaisyioTs e rpano. TepMin “MiKHapogHe TPABO” € MIUPOKO
BH3HAHUM Y IIPABOBill, UILJIOMATUYHIN, 30BHINMTHLOMOJIITHYHI#A TPaAKTH-
Oi Zepskas. Paszom 3 TMM 3aJ1€KHO BiJl pisHUX YMHHUKIB y Pi3Hi yacu ajs
NO3HAYEHHA ILOr0 (PeHOMeHY GyJIM 3aNPOMOHOBAHI Ta 3aCTOCOBYBAIUCSH
JEeCATKHY iHIIUX TepPMiHIB, 30Kpema: “jus inter gentes” (“mpaBo MiK Ha-
wiamu’), “misxaepiaBHe IpaBo”, “HagHAIliOHaJbHE (TPAaHCHAIiOHATIBHE)
mpaBo”, “cBiToBe MpaBo” TOIO. YTiM, 3a BUHATKOM TepMiHa “IpaBo Ha-
pozAiB”, 110 3aCTOCOBYIOTH ¥ HiMenbKiil, HOpBe3bKiil, icianacopKiil, dua-
MAaHACHKil Ta IeAKUX iHIMUX MOBaX, y TePEeBAXKHI# 617bITTOCTI BY2KUBAETH-

¢s caMe TepMiH “MmikHapoame npaBo” (itan. — “diritto internazionale”,
¢paun. — “droit international”, aura. — “international law”, icnan.
— “derecho internacional”, pymyHcbK. — “drept international”, mopTy-
raa. — “diretointernational”, yropcbK. — “nemzetkozijog”, poc. — “medxc-
dynapodrnoe npaso”, yKp. — “mixnapodne npaso” ta in.). :

3a cBoiM 3MicToM MiKHAPOJHE HPAaBO BUPAXKa€e iCHyHOUe IPOTUpiydsa
MiX TparHeHHAMH MisXHAapPOJHOTO CIIiBTOBAPHUCTBA 3arajoM i 6axanugam
OKPeMHUX JeprKAaB 3MIITHUTH CBiil cyBepeHiTeT. TaKUM YHMHOM, I'OJIOBHOIO
METOIO T4 3aBAAHHAM MiXHAPOJHOTO IIPaBa € yperyJadloBaHHA Heo0XigHOL
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B38EMO3aNeXHOCTI AepiKas 6e3 IOpyieHHd iX HesangexuocTi. CaMe Tomy
MiKHapoAHe IPaBo BUCTynae HeoOXiHOO I0OPUAUYHOIO rapaHTielo ANA
3a0e3neueHHs PiBHOBArY MiK [IMMH JBOMA TeHIAEHIiAMM, KOTPl MiCcTATH
y cof0i meBHe TpOTHpivuAa.

MisxHapoaHe IpaBo Ma€ 0COOJIHUBY IOPDUAWYHY IIPAPOAY Ta COIiaJbHY
CYTHiCTEL nOpiBHAHO 3 HanionaasHuM. ToMy Ipu BuBYeHH] 1jiel ranysi Ha
Ie BapTo 3BepTaTu ysary. Tak, HeoOXinHO 3a3HAYNTH, [0 HEPIAKO B HAY-
KOBi#l JiTepaTypi He6e3mixcTaBHO MaIOTE Miclle KPUTHYHI BHCJIOBITIOBAH-
HsA IIO/I0 Bi/ICYTHOCTI IPUMYCY ¥ BUIIaAKAX IOPYIIEeHHSI HOPM MiKHAPOX-
HOTO IpaBa. 3 IbOT0 IIPUBOAY AeAKi aBTODH CTABJATEH nuTaHHA: “Yum e
MiXKHAPOLHE IIPaBo caMe “npaBoM” 3 orJIAAY Ha podiemy edeKTHBHOCTL
sacrocyBauud ¥oro Hopm?” (P. I)xenninre, K. 3emanek, E. Hlraiin,
. JensOpyK).

3Buuaituo MiskHapogHe mpaBo € npaBoM. 1IpoTe pojib eKOHOMIUHUX,
MOJITUYHUX Ta BiflChKOBUX YMHHWKIB 3BYKYIOTH MOXKJIUBIiCTE MisKHAPOJ -
HO-TIPAaBOBOIO PETYJIIOBAHHEA BiZIHOCHH MiXK Jep)KaBaMy, OSHAK HIIlO TaK
4iTKO He 3aXHUIiac IXHi iHTepec, AK NpaBo. A ToMy IIpH BUPITIIeHH] 0c00-
JMBO BaXKJIUBHX Ta CKJIAJHUX CIOPiB JepaxaBH 3a JOIIOMOT0I0 MiKHapOA-
HOTO TIpaBa 3BEPTAIOTHCH 10 apOiTPasKHUX Ta CYJLOBHX OPraHis.

MixHapogHe IpaBo AK 0cO0JIUBA CUCTEMA TPaBa I'PYHTYETHCA HA NPUH-
IIAIAX B3a€MHOCTi Ta KoHceHcycy. st cucreMa 3o0pieHTOBaHA /1A 30BHIII-
HiX BiHOCHUH JepiKaB i Jlie He TaK, K BHYTPIIIHBOJAEPIKaBHA NPaBOBa
cucreMma.

.Cdepa sacTocyBaHHA HOPM MisXHApPOZHOTO IpaBa Ay:Ke IMupoka. BoHa
OXOILTIOE HAA3BIYAHHO BAXKINBI Ta CKAakHL IpobieMH, AKi peryJI00ThCA
TAKHMM HOTO0 rajly3siMy, AK IPaBO MidKHAPOLHHUX JOTOBOPiB, IpaBo 6e3-
MEeKH, IPaB0 30BHINTHIX 3HOCKHH, MOpChKe IIPaBo, MiXKHAPOAHE €KOJIOoTil-
He IIpaBo, 'yMaHiTapHe IIpaBo i, 3BuYaiHo, MiKHapoJHe MPaBo HpasB
JTIOAWHA.

MixuapogHe IpaBo siK.0co0JlBa OpaBOBa CUCTeMa mepebyBae y mes-
HOMY 3B’ A3KY i3 cucTeMaMu BHYTPiIIHbOAEe PXKaBHOTO IipaBa. Heil 3B’ A30K
Mae Oy TH B3a€MOY3roJKeHuil i cipaMoBaHuil Ha 3a0e31eUeHHs BUKOHAH-
H TOJIO)KeHb MI’KHAPOJHOTrO IIPaBa 3a JOIIOMOTI0I0 HAIli0OHAJIBHOI'O IpaBa.
BigcyTHicTh TaK0I Y3TOA/KEeHOCTiI MOKe MPU3BECTH A0 NOPYINEeHHS epaKa-
BOIO CBOIX MisKHApPOAHHUX 30008’ A3aHE TA HEMOMKJIUBOCTI peaji3yBaTH cBOI
MikHapozxHi mpasa. MisHapoaHe MpaBo, 3aKPiMlAIOYN ¢BOOOLY BUOOPY
JepyKaBHU IOAO PEryJAI0OBAHHA THX UM iHIIIMX NUTaHb BHYTPiIIHLOTO KUT-
T8, 0AHOUACHO BCTAHOBJIIOE [TEBHI MeKi 11iel cBo6O M B yMOBaxX 3pOCTAI0YO]
B3a€MO3aJIeIKHOCTL. AJle 11 jepsKaBU He CXMJIbHI Uepe3 BHYTPiIITHBOAePIKaB-
Hi 3aKOHOZABYI aKTH BCTYIIATH Y CYIIePeYHiCTh 3 BUBHAHUMU 30008’ I3aH~
HAMMY, SIKi BUILJINBAIOTH 13 HOpM MIXKHApPOAHOTrO IpaBa. ¥ IIPaKTUILi nepe-
BasKHOI GLIBIIOCTI Zeprkas MixHAPOAHe IPABO Ma€ IlepeBary HaJi HaIio-
HAJBHHM IIPaBOM Ha Bcill TepuTopil nep:rasu.

MixgepsxaBHa OCHOBa MijKHADOJHOTO IPaBa 3yMOBJIIOE H10T0 I0pUHY-
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HY IIPUPOAY, AKA BUILJINBAE 3 HEOOXiAHOCTI peryaoBaTy B3BAEMOBI JTHOCHUHY
MiX HOC1IMH CyBEepeHHOI BJIafu, KOTPi 3a 3araJILHOIO JOMOBJIEHICTIO CTBO-
pIOIOTH, 4 B MOAAJbIIOMY BHKOHYIOTH cCHOOPMYALOBaHi v BiAHOBigHIX
HOpMaX IIpaBHUjia HaJIeKHOoL MoOBeOiHKU. ¥ pasi nopyuieHEa abo HeHaNeXK-
HOT'0 BUKOHAHHA 3a3HaUeHi cy0’€KTH, KOTPi CTBOPIOBAJH Lii HOPMHU, He-
pPiZKo 3BepTalOThLCA 4O MiKHAPOAHUX OPraHiB AJaA 3abe3meyeHHS JOTPHU-
MauHa nux HopM (Ao Paau Beanexku, Misxnapoasoro cygy OOH). Takum
YHHOM, PO3IJIAIal04YY CYTh CYYaCHOI'O MisKHAPOLHOT'0 IIpaBa, HOTro MOXKHA
0XapaKTepU3yBaTH SIK MOIYJSATOP 3rOAU Nep:KaB INOJO iX IOPUAUYUHO
3HauyIoi npasomMipaol mopeginku. IOpuanuHa cuja TAKUX HOPM I'PYyH-
TYEeTBCH HAa 3roji AepKaB i, AK IPaBUJIO, IPOABAAETHCA Y HopMi MirkHa-
ponHOro norosopy abo 3suualo Ta Bijobparkae pakT iCHyBaHHA CBITOBOTO
CIIiBTOBapHUCTBA JepKaB.

3a (hopMOI0 IPABOBOTO PETYJIIOBAHHA MisKHADOLHE IPABO NOIITUPIOETH-
cA He JIAIle HAa JepyKaBH, a il Ha iHIuX cy6’€KTiB, IOYMHAIOYY Biy MixK-
HapoZHWX opraxisaniii i sakinuyoun ¢pismunumu ocobamu.

06’ekTOM Mi’KHAPOAHOIO IIPaBa AK PEryJIIY0l CUCTEMH € MiXKaep-
SKaBHi BiJHOCHHY, B AKMUX ITi epKaBHM BUCTYMAIOTh Cy6’ eKTamMu ny6aiunol
Baagu. TakuM ynHOM, MiXHApOLHE IPAaBO PEryJIioe He 6yAb-AKi Miskaep-
“KaBHi BiTHOCMHHE Mi»KHapPOAHOTO XapaKTepy, a nuime Ti, siKi € MisKBJIAL-
HUMU BifHocuHaMu Aepikas. OgHak cy6’eKTaMu Cy4acHOT0 MijKHAPOAHO-
ro mpasa € i Mi’kHapOAHI opraHisamii, AKi TaK0X € YIaCHUKAMH Pi3HO-
MaHITHHX MDKBJIAJHHUX BigHOCHH. 3BiZicu BU3HaUeHHA 06’ €KTa Cy4acHOTO
Mi>XHaPOIHOrO IpaBa MoxKHa chCpMYJIIIOBATH TaK: I1e MiskHapoaHi BixHO-
CHHH, 10 CKJIAJINCA Mi AepKaBaMu, AepiKaBaMM Ta MiXKHAPOJHUMHU
opraHisaniaMu, a TAKOK MiK OCTAHHIMM 3 IPUBOAY peaJisanii nepxasa-
MHU CBOIX CYBepeHHUX BJIAAHUX npaB. Take BU3HaUeHHA 006’ €KTa MiKHA-
POJHOrO IMpaBa Ja€ MOKJINBICTh BUOKPEeMUTH MeXxi il MiskHADOJHOTO Ta
BHYTPIITHLOAEPKABHOTO ITPaBa. ‘

Mixxuapoaue IpaBo aK IfiJicHa mpaBoBa cucTemMa c(hopMoBaHe Ha OCHOBL
I0pHAUYHO 060B’ ABKOBUX MPUHI[UIIIB HAJEMHOI MOBeAIHKK i MiCTUTD
Y3TroMKeHy OCHOBY cBoei mobynoBu (iHcturyTH, ranysi). Cnenudivuanmii
XapaKTep peryJIaTHBHOrO BILTHBY CYUYaCcHOTO MiXKHaPOIHOTO IIpaBa Bigasep-
Kaawoe JuHAMIKY #ioro po3BUTKY. 1 peasibHO icHYIOUMEA cBiTOBUEI IIpaBo-
nopazok. Cama 3rofa Jep:Kas y IOJAILIITOMY BUKOHYBATH 30608’ 13aHHS,
fAKe B3sATe Ha OCHOBi IX BiILHOTO BOJIeBUSIBIIeHH, Ha/la€ MiX)KHADOAHOMY
IIpaBy 1peAMeTHO MO3UTUBHUH XapaKTep. 3MicT MiXKHapOAHOTrO IpaBa
BHU3HAYAECTHCA HE JIUIIE PO3MINPEHHAM Cy0’ €KTHBHOTO CKJIALY CydaCHUX
MiXXHAPOJHUX BiAHOCKH Ta cepu HOro peryJIaTHBHOTO BIIUBY, 4 it AKic-
HUMM 3MiHAMY Y CAMOMY MAaTepiaJbHOMY IIpaBi.

3a ocrarui 100 pokiB BUAaHO BeJIMKY KiJbKiCTh HAYKOBOI Ta HABYAJIb-
HO-METOAWYHOI JiTepaTypH, B AKii aBTOpH HaMaranvucA aTu o6’ cKTUBHE,
HaMWOiabIl TOBHE i BCECTOPOHHE BU3HAYEHHSA MIXKHAPOAHOTO IIpaBa AK
0co6aMBOI cucTeMHU IIpaBa. ¥ ux nybaikanisx BifgsepraniooTsCsa ocobm-
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CTi IIepeKoOHaHH4, a TaKOXK MPAKTUYHUN OCBLK TUX, XTO TIPOIIOHYE TY YU
iHIIY HAYKOBY KOHOEIIi0. ¥ KOXHOMY 13 3alIpOIIOHOBAHUX Y JiTEepaTypi
BU3HAUEHD € CUJIbHI Ta caadKi Micisa, KOTPi faloTh HigcTaBy NJIsd HeBHUX
KPUTUYHUX BUCJIOBIIOBAHb. HagBHA HAYKOBa II0JIEMiKa "KOSHUM YHHOM
He BILIHBAE HA caMy IPUPOAY BKa3aHoi cCHCTeMH npaBa, AKa 1CHye oﬁ’eR-
TUBHO, HE3aJIEKHO Bij] TOTO, AK i TIIymMadaTs.

MosxHa BUALINTH JeKiTbKa OCHOBHHX MiAXOAIB 10 BUSHAYEHHA MiMX-
Hapoaxoro npasa. Ilepesakna GinbiIicTs BUeHUX CIpUIMAaIOTh MirKHAa-
poJHe mpaBo AK “Marepiasbue npapo”. IIpuxuabEUKY Takoi osunii
Y BUSHAYEHHI, AK IPAaBUJIO, BKA3yIOTh, IO Il CUCTeMAa IPUANIHNAX HOPM
i mpunnunis. o HUX, 30Kpema, Bapro BigHectu JI. OmeHreiima, K. Tys-
Kosa, M. Illo, I'. Tyukina, I. JIlykamyxa Ta 6araro inmux. I{io Teopito
AKTUBHO m,zrrpnmyxsann pansiECBLKi BueHi, BOHA BCE IIIe € JOMiHYIOUO Ha
HOCTPaAAHCHKOMY 1npocropi, y Tomy yuciai B Ykpaini. IIpoTe B paMrax
IBOTO HiIXOAY MOKHA BAALIUTH HECATKY KT, KOMKHA 3 AKAX 3aJIe’KHO
Biji Toro, AKOI KOHIENil TpaBa JOTPUMYBAINCA i1 IpeICTABHUKH, BUDPi3-
HsAJA CBO1 0COOAMBOCTI MisKHApOAHOTO IHpaBa. [0 OCHOBHUX MOMKHA Bif-
HECTH IIO3UTHUBICTIB, IITKOJY IPIPOJHOr0 IPaBa Ta COIi0JOTiUHY IIKOJIY.
Tak, 3riZHO 3 Teopi€eio NO3UTHBIZMY, AKA HaOpaia 0COBIMBOrO HOMIMPEH-
Ha y XIX ra nepmii nonosuni XX cr., cy6’€KTaMU MisKHAPOJJHOT'O IPABa
BBAYKAJIUCA JIUIIIe Aep)KaBu. A ToMy B el mepiof Ao pasa, 0 Peryii-
BaJIO BIAHOCHHY MiXK JepKaBaMH, 3aCTOCOBYBAJIM TePMiH “Mixkaep:xaBHe
OpaBo”, AKUH B IiJOMYy BifimoBigzas #oro amicry. Pazom 3 Tum, Teopis
i mpaxTHKa MiKHAPOZHOIO IpaBa He 3aJININATNCA He3MiHHUMH, OCKITBKH
BUHWKHEHHS aAMIiHiCTpaTHBHUX COI03iB, a B MOAAJBIIOMY MiKHAPOXHHX
MIXYPALOBUX OpraHisaIliii Ta HaIlioHAJILHO-BM3BOJIBHUX PYyXiB 06’€KTUBHO
BUMAaraJi BpaxoByBaTH I1i peaiii mpu dopmyaoBauHi fedininii monarra
Ta 3MicTy “MixkHApOIHOrO Ty6aivHOTO IpaBa”. ¥ Cy4acHUX YMOBAaX Mis-
HAPOJHE CIIIBPOOITHUIITBO BIKe He € BUHATKOBO MisK/Iep/KaBHUM, BiATIOBiA-
HO i MiJKHAPOAHEe IPaBO HeOOXiAHO PO3TIAIATH SIK IIPABO, KOTPE PETYJIIOE
BiAHOCHHU MiK yciMa cy0’eKTaMy MisKHAPOIHWX BiTHOCVIH,

Iama rpyna sBueHHX BUXOAMIIA 3 TOTO, LII0 MiKHapOJHE IIPABO 3a CBOEIO
IPUPOOI0 € IIPOIlecyaJbHUM, TOOTO Ile He HOPMH, a Ipoliec iX yTijlieHHdA
B KuTTA. Haiibinbir BigjoMum nmpeAcTaBHUKOM TAKOTO HAIIDAMY MOMKHA
sBaxxatu P. Xirrince.

Kpim Toro, € paj iHIIuX JOCTATHBO ITiKABUX Ta OPUTIHAIBHMX IIAXOI1B.
Tak, HaIpUKJIAL, JesAKi BUeHi cTBeDPKYIOTh, {0 IIPW BU3HAYUEHH] MiXKkHA-
POIHOTO IIpaBa Tpeda BUXOAUTH 3 TOTO, IO caMe BOHO PEeryJioe um dki
3aBAAHHSA BUKOHYE. ][]0 BUeHHX, KOTPi JOTPUMYBaJKCs TaKOl NMO3uUILii,
Hamexuts H. [{lunb, AKKUI cTBepsKyBaB, 10 MizkHapoAHe IIPaBO — Iie
IPaBo, fKe 3aCTOCOBYEThCA JIJIs PETyJIIOBAHHA BiIHOCHH Y MikHapoaHii
CIiJIBHOTI. ;

Psapg BusHAaYeHb MiXKHAPOIHOTO IpaBa MicTATHCA i Y pilIeHHAX MiXK-
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HAPOTHUX CyAOBUX opraHiB. Ilpu ipoMy BapTo 3a3HAUNTH, 110 iHOA1 BOHK
€ gocurs opurinanpHuMHU. Tak, Miskaapogauii cys OOH cTtBepxyeE, 1110:
“MisxkHapoHe IIpaBo — Iie BeJIMKa CIopyaa, siKa n6aiinuso GyayBanacsa
JIOACTBOM MPOTATOM CTOJITh 3 METOIO CTBOPEHHSA i 3a0e3IedeH s HOp-
MAJbLHUX YIIOPAAKOBAHNX BiIHOCHH MixK AepskaBamu’”. He meHIn BigjoMum
€ BUBHAUYEHHS MijKHapOAHOTO IpaBa, AKe gaja llocrifina nmamara miskHa-
POJHOTO MPABOCYAAA B cIIpaBi maponaascTea “JloToc”, ae 3asHaueHo, I1110:
“MixcHaponHe mpaBo perymoé BiTHOCHHM MiX He3aJle:KHUMU Jep:xaBa-
’, Sk 6avumMmo, i 1mi annaquHﬂ He € Ham‘o ,ZIOCROHaJII/IMI/I.)

RomHa 3 Ha3BaHUX MO3HUIiI Mae cBoi “marocu” i “mimycn”. 3araJ10M
BapTO HATOJIOCHUTH, 1110, Jatoun fedininiro Mi)RHapO,lIHOI‘O mpaBa, DOTpi6-
HO BUXOJMTH 3 KJIACUYHUX €JIEMEHTiB, AKi, AK IPABUJIO, BKJIIOYAOTD Y
medinimiro Toi um iHmIOl raTysi mpaBa, 30KpeMa: OCHOBHI JsKepeJia, KOJIO
cy0’eKTiB Ta cdepy IPaBOBOTO PEryIIOBAHHA.

K miZCyMOK BHILIEBUKJIAAEHOTO i JKOTHUM YMHOM He IPETEHTYIOUHN Ha
BUYEPIHICTh, MOKHA chopMyaloBaTH nediHinio noHATTA “MixkHapogHe
ny0aiuHe IpaBo”, KOTPe, Ha HAITY AYMKY, IOTPiOHO pOo3yMiTH AK cucme-
My 00208ipHUX MA 36ULACBUX HOPM, AKI PE2Yni0I0Mb 83A€MOBIOHOCUHU
mixe deprcasamu ma iHwumu cyd’ ekmamu mixnapodnozo npasea, 6U3Ha-
wanomy 83aEMHI npasa ma 00608’ A3KU, BUPANHCAIOMb IX Y3200%4ceHY 601I0
i HanpaseHi Ha 8pezYI0BAHHA MiJCHAPOOHUX BIOHOCUH 3 MEMOI0 PO3BUM-
KY MidcHapoOHozo cnigpobimHuymea ma 3a6e3neueunﬂ wacuapoanozo
Mupy i besnexu.

1.2. OcobauBocCTi MiXKHAPOXHOTO IPaBa

MigkHapoaHe my6JiuHe IpaBO BUCTYIIA€ OJHUM 3 PeryJIsiTOPiB MiKHAa-
poauux BinHocuH. [y 6iybII MOBHOTO PO3yMiHHA Horo cyTi, npupoju,
3HAYeHHS, POJIi Ta MOXKJIMBOCTEH Y PETYJIIOBAHHI MiKHAPOAHUX BITHOCHH
BAYKJIMBOTO 3HAUYEHHA HabyBae XxapaKTePUCTHKA M1XKHADOJHOrO IIpaBa AK
IpaBoBOl cucTeMH i, 30KpeMa, Horo BifMiHHOCTE!, mepeBar Ta IeBHUX
HeIOJIIKiB IOPiBHAHO 3 HAIiOHAJIBHUM (BHY TPIIITHLOIE DAKaBHIIM) IIPABOM.

. 3a3zBrUuai OlJIBINICT, HAYKOBIIIB CTBEPIKYIOTh, II[0 MiXKHapoAHe IIyo-
JiuHe MPaBO — Iie CHCTEMA IIPABAa, X0Ua i 3 IeBHUMHU IPUTAMAHHUMY 1%
ocobauBocTaAMu'. TAKMM YHHOM, HATOJOUIYIOTH HA TOMY, 1110, HEe3BasKa-
0YM HA 3HAYHI 0cOBMMBOCTL, MiKHapoAHe MyOaiuHe mpaBo 30epirae Bci
O3HAKM, XapaKTepHi aasa npaBoBoi cucteMu. [{1o o6cTaBUHY BAKJIUBO
3ayBaKUTH, TOMY IO AeAKi JOCTIAHUKY, aKIeHTYIOUMN yBAry HA TAKHX
0cO0JIMBOCTAX, Nepebinpilyioun IXHEe 3HAUeHHA, CTBEPIPKYIOTb, 110 e’
peryaaTop MidKAep:KaBHUX BiTHOCHUH He BOJIOZAi€ pucamMu, AKi 0 xapakre-

I Mexayrapogaoe npaso. — M. : Mexaysap. ornomenus, 1995, — C. 9.
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pu3syBaJin MisKHAPOIHE IPaBO caMe Sk cucteMy npasa. Ha ixato fymMKy,
1l 0COOIUBOCTI HACTIABKM BHAYHI, IO HO3BOAAIOTEH TOBOPUTH PO MisKHA*
pojiHe IIpaBo HIBUALIE SIK PO CHCTEMY TOJITHYHUX, a He I0OPUAMYHUX HOPDM.

TTpu mopisuaHul MiXKEAPOLHOTO TYGIiYHOTO IpaBa 8 BHYTPIIHBOAED-
SKABHIM Z[0 0COOIMBOCTEH MIMHAPOAHOTO NPaBa, AK IIPABUJIO, BITHOCATS!

1. Bigmignicts 3a ¢y6’cxraMu nmpasosignocun. Cy6’exTamMu BHyTpitn- -
HEOZePIKABHOI0 TIPaBa BUCTYNAOTH opuauvni Ta disnuni ocobu. Ak
Ccy6’eKTH MiMKIePHKAaBHOI iPABOBOI CHCTEMH Hif0Th, TIEPII 34 BCe, AepiKaBU.
Tpagutiifiao 40 cy6 exTiB Mink/ep:KABHEX IPABOBLAHOCHH 3aPaXOBYIOTE
Harii, 1o GoproThCA 3a CBOE BU3BOJCHHSA (HesamrexHicTs). B ocranui ge-
cATHPiUYUd 3 ypaxyBaHHAM 3MiH, AKi Bigbysiuces ma MiskHapoAHil apeHi,
A0 TAaKMX CY6 €K TiB yce uacTile 3a¢TOCOBYOTh TépMiH “Haitii, 110 mpsamy-
10Th 0 CBOET flepaxaBHocTi”, a60 “gepixasu y crajil yreopenns”?. Bamnu-
BUM Ccy0’eKTOM MisKHADPOAHOr0 IIpaBa BUCTYIIAIOTH, MiKHAPOLHL Mixkaep-
skapHi opramisanii. [IpocaiakoByeThCs UiTKA TeHAEHIIIA O TOCUIEHHS IX
poui B peryoBanHi MiXkHapoaHuX BifHOCHH. OKpEMy Ipyny Cy6 €KTiB
CTAHOBIATL AepsKaBoiofibui yrsopenns. Muekyciiinum danumaerbes
OUTaHHA PO BUBHAHHA Cy6’ekTaMu mMiskHapogHOTO Nybiivnoro npasa
dispruaNX 0ci6 Ta OKpeMUX 06’ e JHAHE, A1AMBHICTS AKUX MA€E MiKHADOXHMIHA
XapakTep i MoXXe CyTTEBO BILIMHYTH Ha MiXKHAPOIHI BigHOCHHH.

2. BiamimHicTs 3a 06’ckTaMu npasoBixunocun. HauioHanbHe IpaBo
peryaioe BHyTpilTusoAepsKaBHi BignocuHu. Bijmosiguo y cepi inrepecin
MIXXHAPOJHOTO NIpaBa HepebyBaioTh MiskAep:KaBHi BifHOCHHHA. ¥ TaKOMY
BHTIAAKY PeryJIi0BaHHA BiJIHOCHH He IIpUB A3YETHCA 0 I1eBHO1 TepHTOPiT,
a CTocyeThCsa caMe 00’ eKTiB npaBoBigmocud. Haripukiazn, BHYTPIiIIHBO-
fepsxaBHE IIPABO Peryiioe BiTHOCHHY, AKi nepebyBaoTh y MEXXax I0pUcC-
AUKII] KOHKPeTHOI JepiRaBH, 10 MOKe ITOTIMPIOBATHCE AK Ha BlIHOCHHYI
Bcepenuui camol gepaasy, TaK B OKPeMUX BHIIaJKaX i 3a Meixi Tepuropii,
Ha AKY PO3HOBCIOAMKYEThCA 11 cyBepeniTer (HalpuKIal, KOHTHHEHTATILHUH
HIeab() 41 BUKIIOUYHY MOPCHKY eKOHOMIUHY 30HY). Tak camo 1 MmiskHapoa-
He Ty06iiuiie IpaBo Aie AK Ha MiXKHADOAHUX TEPHUTOPifAX, Tak i Ha Tepu-
TOPiAX AEePIKAB.

Baysaxkumo, mo i sigmingocTi 06’exTBHO 3yMoBJeHi. OgHUME 3 03~
HAaK Bizoco61eHHA TeBHOI IPYIIH HOPM B OKpPEMY r'ajysb IIpaBa BUCTYIIAIOTH
caMe ocobauBoCcTi B cy0 eKTHOMY CKJakLi Ta 00’eKTaxX IPaBOBiAHOCHH,
DopMyITI00YY BUSHAYEHHA MisKHAPOJHOTO ITy6 i THOTO IpaBa AK OKpeMoi
rajgysi mpasa, MM THM CAMEM Iipe3ymyeMo ioro cnenndiky xapaxrepy-
CTUKY ¢y0 €K'Ta Ta 06 €KTA IPABOBITHOCHH.

o oueBuaHuX 06 €KTUBHUX 0COBIHMBOCTEM BiTHOCATE TAKOMXK 1 0COGAMBI
Jiepesia IpaBa. '

Tlesny ypary npu xapakTepucTuiil ocobiuBoCTeH MiXHAPOHOTO TTY0-

2 MisknapogHe 1paBo: ocHOBM Teopii / 8a pex. B.T. Byrkesmua. — K. : JIubigs,
2002. — C. 30.
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JiYHOTO ITpaBRa IPUIIISIOTE 0COOIUBilH coniaibHill cyTHOCTI npasa®. 3ok-
peMa, HAYKOBI{i 3a3Ha4ai0Th, 1110 Mi’KHAPOAHE MIPABO XaPAKTEPUIYETHLCS
3araJibHOAEMOKDATHYHUM XapaKkTepoM, V TO! Yac AK CHCTEMAa HOPM BHYT-
pPimIHbOePKaBHOTO IPABRA TiCHO IIOB’SA3aHA 3 CYTHICTIO JepiKaBi, Ka Iie
IpaBo TBOPUTE.

B ocuoBi ocofuuBoCTeH MIMKHAPOAHOI'O MYBIIYHOrO NpaBa MOPiBHAHO
3 HalllOHAJIBLHUM JIEXKUTH Ta 00CTaBMHA, 1110 MOI'0 OCHOBHUMMU cy0’ eKTaMu
BHCTYHAIOTh AeprkaBu. [na nep:xaB xapakTepHa HAABHICTL ¥ HUX CyBe-
peHiTeTy ~— O3HAaKa, KA BicyTHA y cy6’€KTiB BHYTPINIHLOJEPIKABHIX
sBigHocun. Heski inuri ocoGuusoceTti GesmocepeEbo MoB’ A3ani 3 muM dax-
roM. [0 HUX, BOKPEMA, HAJNEKATD:

3. Oco6amBocTi HOpMOTBOPEeHHA. BHYTPiNTELOJEpsKaBHe IPaBo (hop-
MYIOTh BiAmoBiAHi opranu gep)xaBu (3AK0HOIABYI, BUKOHABYI, B IEBHUX
BHIaLKaX — cynosi opramu). Mixuapoasae ny6aidHe IpaBo CTBOPIOIOTH
cami cy6’eKTH MiHAPOAHOrO IIPaBa.

oo

4. Oco6anBocri peanizanii (BMKOHAHAA) HOPM npaBa. BuyTpimeELO-
Iep:KaBHe IIPABO peasiayiorsk Gismuni Ta opugnuHi ocobu, a iforo BUKO-
HAHHA OPraHi30BYIOTH 1 KOHTPOJIOIOTE AepsKaBHi opraun. Ko notpi6io,
J1o cy6’eKTiB mpaBa 3aCTOCOBYIOTE IpUMycC. ¥V IIbOMY BUIALKY JJIA HALLiO-
HaJbHOTO IpaBa xapaKTepHi cy0opaunHaniiiui BifHocuum, BigHOCHHN
BEPTHUKAJBHOI'O THITY. BUKOHAHHA MLKHADPOIHOTO IIpaBa 3abe3neudyiors
caMi cy0’eKTH MiIKHAPOZHOIO IPABA, BIAIIOBIAHO IPEeBATIOIOTE BiTHOCHEY
KOOpAUHAIINHOro Ty, CTBODIOETHCA CUTYAIlif, AKA, Ha MepIInii OIS,
BUJAETHCSA MapajoKcalbHOIO: Cy0’ eKTH MidKHADPOAHOTO IpaBa caMi cTBoO-
proioTh 14 cebe IIpaBuJa MOBEAIHKY, caMi K IX BUKOHYIOTE i caMi KOHT-
poioroTs cebe. [y HalioHa LHOTO IpaBka e He XapaKTepHO.

IIBi ocranHi ocobiuBocTi Aanu nchaBy AJIA CYMHIBIB y Ai€BOCTI MisK-
HAPO{HOTO IyOJIiYHOro ITpasa. 111 cymuiBy mie 6m1>me HOCHJTIOIOTHCH, AKIITO
MM 3rajja€Mo, 1110 Ha eTalli DPUIHATTA [epxaBaMu Ha cebe 060B’ A8KOBOCTI
OO0 BUKOHAHHSA MiKHAPOLHUX ROTOBOPiB IPUCYTHIiN e1eMEHT LOOPOBib-
HOCTi. 77 945 13

Binnmosigxo, mopsaj 3 BiACYTHICTIO CBOEDIZHUX 3aKOHQOAAYMX OPTaHiB
y MMt Zep:xaBHUX BiTHOCHHAX TAKOM BiflcyTHI BUKOHABYI Ta CyHA0Bi opra-
HHU, aHAJIOTiIUHi 10 THX, AKi AiT0Th y AepixaBbi.

3Buuaiino, uro Bei i PaKTOPH CYTTEBO BIAMBAIOTEL HA eeKTHBHICTE
BUKOHAHHA Oro HOpM. MOKJIMBOCTI BIJIUBY HA JEPIKABM AK OCHOBHI
cy0’eKTH MIXKHADOJHIX IPABOBLIHOCHH 3 GOKY MidKHaPOJHOIO CIiBTOBA-
pucTBa 00MeMKeH], AKIIO ITOPIBHATH 1€ i3 BILIMBOM Ha ¢y0’ €K TH BHYTpimI-
HBOJIEPYKABHUX BiTHOCHH.

OpHax 3a3HAYUMO, 1110 HOPMH MIXKHAPOAHOIO IIPaBa IOPHUAMIHO 660-
B’sa3koBi. [TopymeHus HOPM MIiKHAPOAHOIO IpaBa TATHEe 34 0000

3 Kype mesxayHapopunoro mpasa: B 7 v. — M. : Hayka, 1989. — T. 1. — C. 19.
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BignosiganbHicTe!. MixHapoaHe mpaBo, AK i HanionanbHe, Hepeabadae
3aCTOCYBAHHS IPUMYCY AJI5 JOTPUMAKHS HOPM ITpaBa Ha inguBigyaapHil
a60 KOJeKTHBHINA OCHOBL 8 JOTPUMAHHAM BiATOBIAHMX IPUHIUIIB MisK-
HapoaHoro npasa. TakuM YMHOM, MiXKHAPOAHOMY IYOIiUHOMY IIPaBy
BJIACTHUBI O3HaKM, AKI xapaKTepHi aja 6yb-1KO0i IpaBOBOI cucTeMU: I
ITPABO PETYJIIOE EBHY IPYIY CYCHiNIbHEX BiZHOCHH, IIi HOPMU IOBEIiHKHA
CTBOPIOIOTH IeP/KABY TA IXHE JOTPUMaHHA 3a0e311e9yI0Th TAKOXK JeprKaBu
(abo mixkaep:kaBHi imeTuTyil) y pasi morpebu uepes npumyc. Tobro ipu-
MYC ZIepiKaBU 3a0€3NeuyIoTh GesnocepeaHbo abo 3a JOTOMOT0I0 MiXKHAPOS-
HUX MeXaHi3MiB, SKi CTBOPIOIOTE JeDyKaBHU.

1.3. ®yHKuii MikHapOIHOrO IpaBa

¥V reopii npasa nig GyHKIiAMY BAPTO PO3YMiTH BILIUB OKPEMUX HOPM
UMY IPpYIH IIPABOBUX HOPM, IiicHUX IPAaBOBUX AKTiB, OKPEeMUX rajyseil
IpaBa, a TAKOJK IPABOBHX iHCTHUTYTIB UM MPUHIMIIIB ITPaBa HA CYCIiNbHIL
BimHOCHUHM. »

IlepBuHHA DYHKIiS IpaBa Ma€ iHTerpaTUBHUN XapaKTep, 1 BoHa Ha-
IpaBjIeHAa Ha 3MEHIEHHS KiJIbKOCTi MOXKJIMBAX KOHQIIKTiB, Kparie QyHK-
[IiOHYBaHHA MeXaHisMy cycninbumx Bignmocuu. CBOIO iHTerpaTuBHy
dyurio (v Bzaemopii 8 inmmmu GyHKIiAMEI) IpaBo 341HCHIOE Yepe3 BH-
pinrenHs KOHGUIIKTIB i cTBOpeHHs BiAmoBiAHOI rapMoHii B ¢cyciibeTBi.

Tunomaoris GyHEKIiHE IpaBa B KiHIeBOMY IIi ICYMKY 3aJIEKUTD BiJl 3aCTO-
CcyBaHHA pidHUX KpUTepiiB. PyHKOIT mpaBa moAisAoTh Ha IBi OCHOBHI I'py-
IIM: 3araJbHOCOIIANBHI Ta cenianbHi. 3 OISy Ha TEOPilo MiKHAPOLHO-
I'0o IIpasa, HpegMeTOM HAIIOrO 3alliKaBJeHHA BHCTYIAIOTH CleniaiabHI
¢yurIii, robTo BIacHe nparoBi (lopuaNUHi), Yepes AKi NPOABIAETHCSH
CcyTHicTH B3aeMojii cucremu npasa. Tak, 3a xapakTepoM BILINBY Ha Cy-
cruinnHi BijHocHHu QYHKIIL MidKHAPOIHOIO IPaBa MOJLIAIOTE HA PeryJia-
THBHY, OXOPOHHY, iHGopManiiny.

@opmyBaHES DYHEIIH MiXKHADOIHOTO IIPaBa ACKPABO I POCIiTKOBYETh
¢4 B icTopuuHO-coniomoriunii mwronuui. Iasa nporo HeoOXiAHO 0XOMUTH
AKOMOT'a TPUBAJIIING 1epiox, n106 geTasbHiNIe PO3KPUTH 3MICT Tiel Uu
inmoi ¢yuxnii. B icTopryHaOMY IJIaHI MOXKXHA BCTAaHOBUTHU, HANIPUKJIAT,
epeTBOPEeHH HOPM, PO3PaXOBaHUX HA JBOCTOPOHHI BigHOocuHU y Oara-
TOCTOPOHHI, BUABUTH 3POCTAIOUY POJIH MiKHADOAHOIO IpaBa y CTBOPEHH1
M1XHADPOAHOI 6e3II€KH TAa PO3IUIHNPEHH] pisHOMaHITHHX GOopM MiXkHapOX-
HOTO cIiBPOOITHMITEA V BilIOBiAHKX opraHisamiiHux pamMrax. Ilei
IIPOLeC 3HAYHOIO MipOIO BILIABAE i Ha eBOJIOiHHIH ITpofiec MidKHAPOAHOI
HOPMOTBOPYOCTI.

4 MexxayHapoznoe npaso. — M. : Bricinee oOpasosanue ; IOpaiir-Uspar, 2009. —
C. 31.
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ITnTarna npo GYHKIII MisKEapOAHOTO IIPABA TiCHO OB’ A3aHe 3 IIATAH-
HAM IPO CYTh, HLNiCHICTD Ta CHCTEMHICTE CYyIaCcHOTO MIKHAPOIHOTO IIpa-
Ba, I0ro PoJIb i 3aBAaHHA y MisKHapoXHiH cucTemi Ta iH. Takox GpyHrmii
MiKHapPOAHOTO IIPaBa POSKPUBAIOTE IPOOIEeMy MeTOAIB i iCHeHHA, pea-
Jisanii #oro HOpMATUBHO-TPABOBUX IIPUMUCIB.

Bigomwuii ropuer-mirkHapoxauk I: JIlykamyxk sazHauae: “OyHRmii Misk-
HAPOJHOIO TIpaBa ~— He OCHOBHI HAIIPAMU HOro BILJIMBY Ha COIliaJibHE ce-
penoBHUILle, 110 3YMOBJIIOIOTH HOro cycirijbae mpusHadenusa”s. IIpaso e
JUIe BILJIMBAE HA CYCHiJIbHI BiTHOCUHM, a ¥ Ha Ti 06’€KTH Ta MpeaMeTH,
Ha AKi HampaBJeHO IIPABO, BUSABJIAIOYA IIeBHI BUMOTH OO IIpaBa, Moo
3MicTy, IPUHIIHIIIB Ta piBHA cucTeMHOCTi. IHaKIIe Kamyun, GyHKIfii
Mi*KHAapPOJTHOTO IIpaBa He JUIlle iIMaHeHTHI IpaBy, aje € TAaKOXK IIOXI,ZIHI/IMI/I
BiZl icHyI04YO] cucTeMu MiKHAPOIHUX BigHOCHH.

MixHapoaue nmpaBo, cyd’eKTaMu AKOTO B MUHYJIOMY OYJIX BHHATKOBO
Iep’KaBU, B IOAAIBIIOMY Bee 6ij1bIlie HAIIDABJAEHO HA MisKHAPOIHI MisKypsa-
noBi opranisanii. Taka o0cTaBrMHA 3HAXONUTEL CBOE BimoOpasKeHHs B €BO-
JIOIIi1 BOBHINTHIX Pe3yJIbTaTiB HOPMOTBOPHYOCTI Ta pisHuX opmax mxepet
Mi*KHAPOIHOTO IIpaBa.

T'onoBHOX0O QyHKITIEIO MiXKHAPOAHOTO TIPAaBAa € 3a0e3MeYeHHA HOPMAJIb-
HOT'O (DYHKIIIORYBaHHA MiXXAeDIKaBHOI CHCTEMH B MeXAX, BUSHAYECHUX
HOpMaMM MizkHAapoAHOrOo ITpaBa. OcTaHHE A€y TiCHOMY B3a€MO3B’ A3KY 3 IO~
JITHKOIO, BUABJAIOYY BIATIOBIIHWHA BIIUB HA QYHKITIOHYBAHHA MixKaep-
’KaBHOI CUCTEMH Uepe3 BCTAHOBJICHHA IIPaB Ta 0008’ A3KiB cy0’ eKTiB Mix-
HAPOJHOTO Ipaga, BaHpOBaJIJ‘KeHHﬁ CaHKIil 32 HEBUKOHAHHS ITNX 0008’ A3~
KiB Ta iH.

Beranoooun Mexxi moBeliHKY IePiKaB, HOPMH MIMKHADPOAHOTO IPA-
Ba IIM CAMHUM YIMOPAJKOBYIOTH BiTHOCHHU MiK HuMu. [[oTpuMyoOUYnCH
BUMOT HOPM MiKHAPO/IHOrO IpaBa, KOMHA 1eprKaBa pOBanOByG Ha aiek-
BATHY TIOBEAiHKY 3 OOKY iHIINX Mepian.

HopmoTBopua ¢yHKIIA MisKHApPOOHOTO MpaBa 3HAXOAUTL CBill IIpoaB
y IIporeci fisinbHOCTL cy0’ €K TiB MisKHAPOAHOTO TIpaBa LIOA0 BUPOOICHHS,
Y3TOKEeHHSA Ta BUSHAYEHHS HOPM Mi*KHAPOJIHOrO IIpasa.

3 npuBoAy mpolecyarbHOl MYHKIIT MixKHapOgHOTO IIpaBa HeoOXigHO
3a3HAYNTH, 1110 HUHI BOHA JUIIle (POPMYETHCS, FTOJOBHUM YMHOM Y PAMKaX
Mi*KHAPOIHUX OpraHisalii.

Cepep pisuux pyuruii I. Iykamyxk suokpemiioe Taxi:

— rapMoHi3aIlis HallioHAJBHUX iHTepeciB AepKas i3 3arajibHOMIOACHKI-
MU iHTepecaMu;

— BiJIBepHEHHS He0aKaHOro PO3BUTKY IIOMi;

— iHTepHAaIioHamisaia, inTerpanis;

— indopmarniino-BuxoBHa QYHKITiA,

S HMyrxawyx H.H. Mexaynaponuoe upaso. Obmasa yacts / U. . Jyxamyx., — M.,
2005. — C. 43.
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Pazom 3 TuM, 6yAy4H HOPMOIO NOBENIHKH JJIsd Cy0 €KTiB MisKHADOJHUX

BiJJHOCHH, HOPMH MiXXHAPOAHOTO IPpaBa 3a CEOEI0 HAIPABJICHICTIO 3BepHEeH]
0 MafibyTHLOTO i, BUBHAYAIOUM MEXKi ITOBeJiHKY AeprKaB, BUKOHYIOTh
$byHKIiI0 MisKHAPOIHOTO ysrom}cenoro IIJIaHYBaHHH BiimOBiHUX BigHO-
CVIH. :
OcKinpku icHy04Yi MiKHApOAH] BifHOCHHY € NOCHTH JUHAMIUHUMM
¥ pi3HOMAHITHUMH, IO 3YMOBJIEHO PisHUMH 06’ €KTaMU IPaBOBOT'O pery-
JIBAaHHSA, BAXXJIVBUMH QYHKIIAMU CYIaCcCHOTO Ml)K.HapO,ZIHOI‘O npasa €
ioro cTabinisyioua Ta TBopYa QYHKILiA.

Ha aymry 0. KosocoBa, mikHapogHe IPABO BUKOHYE B CHCTEMI Mix-
HApOJHUX BiTHOCHH YOTHPH QYHKIII: KOODANHYIOUY, Peryionyy, 3ades-
[eYyBaJIbHY Ta OXOPORHY, AKI 38 CYTTIO BUPAKAIOTh “30BHIMIHI" HyHKIIT
MijKHapOIHOTO MpaBa. :

Taxum ynHOM, PYyHELI] MiKHAPOJHOTO TPaBa — Ie criocodu Ta hopMu
BILIMBY Mi*KHapOAHOTO MpaBa HAa MiKHapOAHI BITHOCHHU, AKi 3yMOBJIEH]
00’exTOM, IIPEeIMEeTOM i MeTOOM IIPABOBOTO PeryJoBaHHA, IIpDaABaMHU Ta
o60oB’s13KaMu ¢y6’e€KTiB i fioro JyKepesaMu.

1.4. Ilpupoxa opuauyHo 000B’A3KOBOI CHIN MiKHAPOTHOTO
mpaBa

IlpaBo € opuuM i3 THX eneMeHTIB, AKi MOKJMKAaHI IOENHYBATH BCix
YIeHiB CYCIiJIBCTBA Ta CTBOPUTH EUHY CICTEMY 3aTATLHUX IIiIHHOCTEe Ta
HOpM. BOHO 0ZHOYACHO CTBOPIOE IIepeIyMOBH JJI CAMOCTiHOI A1AIBHOCTL
cy6’eKTiB (HaOpUKIal, HaZlae MOXKJINBICTD YRIAAATH Ti UM iHDIL yroam)
i nepeabauac NeBHI HEraTUBHI HACKIIAKY 3a IIOPYIIEHHSA HOT0 000B’ ABKOBUX
npunucis. TaKUM YHHOM, IIPABO SAK PETYJIAATOP CYCHIJIBHHUX BigHOCHH
CKJIAZAETHCA 3 JOCHTH BEJIMKOI KiJTBKOCTI HOPM, AKi PeryiiolTh Aifdib-
HicTBb yeix ujeHiB cycIiabeTBa, a TAKOM MICTHUTHL Nepeik aii, 1o, Ha
IYMKY OLIBIIOCTI, € He6aKaHUMH, a TOMY 3a00pOHeHUMH, i IX BUMHEHHA
IIOBMHHO MATH HeraTUBHI Hacaigkm. MixHapogHe npaBo, Ioupu Jedki
0COOMBOCTI, Ma€ CXOMKY Ipupoay®e.

ToMy HeMae HiYOTo JUBHOIO B TOMY, 110 BUHUKAE IUTAHHSA ITPO IOPH-
ANUYHY IPpUPORY 060B’ I3KOBO1 cHn MiskHapoaHoro npasa. OgHak, Bpaxo-
BYI0YHM 0CODJIHUBOCTI TAKOI CHCTEMM, BAPTO 3a3HAYMUTH, IO Ife NUTAHHA €
OAHMM i3 HaligaBHiIUX ¥y Teopii miei ranysi upasa. Jocurs yacTo #ioro
3BOIATD 10 IATAHHA, AKe Koanuch mocrtapus T. T'o66¢: “Yu € MmiskHapoane
npaso “mpasBoM” y By3pKOMY po3yMiHHi mporo repmina?”. I'. Iponii,
PO3IJIAZAOYH IIMTAHHSA Mi)KHAPOJHOT'O IIpaBa AK IIPAaBa yHiBepcaJbHOI

6 Shaw M. International Law / M. Shaw. — Cambridge University Press, 2003. —
P. 1.
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CHLILHOTH, 3ayBayKyBaB, II[0 BOHO HaJijieHe BciMa HeoOXiTHUMY 03HaKa-
MH MMO3BUTHUBHOTO IPaBa, cepejl HUX HOMY IPUTAMAHEHA CHCTEMA CAHKIii
3a HeZOOpOCOBiCHE BUKOHAHHA MiKHAPOAHUX 3000B’sa3aHn’, Xoua, AK
cupasegnanBo-3asuavac P. KaraMkapsaH, € ITHHOIO Ai€BOIO CAHKIIIEIO HA TOMH
yac OyJjia BifiHa.

IIpore MosKHa HaBeCTH, AK MiHIMyM, TpH Ipynu BUeHUX, AKI 3anmepe-
YyBAJIW I0PUANYHY 000B’ I3KOBicTh MiXKHapogHoro npaBa. Ilepwa zpyna
nocuaasiacsa Ha noaumiio . OcrtiHa, sKuii BUBiB 0O3HAKH, IPUTAMAHHIL
npaBy AK apuiy. Ha fioro gyMKy, IpaBo OTOTOKHIOIOTE i3 HOpMaMu, AKi
BCTAHOBJIEH1 OHi€I0 MHCJIAYO0 iCTOTOIO AJIA iHITION, HAZ AKOIO IIePIIa Mae
BJAAy i I1A BJIaJia € CYBepPeHHOI0. AHAJII3yIOUn IIpaBo Ha BiANOBiAHiCTE ITUM
Ta ienmuM ogHakam, HasBaHUM . OcTiHoM, MOXXKHA TiATH BUCHOBKY, 110
MiXHapoAHe IIPaBO He BigmoBizae iM nmpuHaWMHI y TakOoMy: BigcyTHi#
€IMHUI CyBepPeHHHI OpraH IIpaBOTBOPYOCTI; BiICYyTHA €AUHA CYBEepeHHA
BMKOHABYA BJIaJIa; c(pepa IPaBOBOTO PEeTYJIIOBAHHS € 00MeyKeHolIo; BiicyT-
Hilt exMHUIA oprad, HaAiJJeHU YHiBepCaJbHOO IOPUCINKILIEI0; HOPMH
IIpaBa He 3aBXKH Peasli3yI0ThCA IIOBHOIO Mipolo. [Ipyzey epyny nipeicTaBiisie
BueHHdA X. Xapra, IKUH y ¢BOI# nmpaiii poOuTh crrpo6y KpUTHUHO IPOaHAi-
gyBatu KoHneniiro I[. Ocrina. 1 xoua #ioro sanepeueHssa OpUAUIHOL
060B’ A3KOBOCTI MisKHapPOHOTO IIPaBa € MEHII PAJUKAILHUMH IIOPiBHAHO
3 HOIIePEeTHMKOM, OJfHAK i BiH HABOAWTH OBHAKH, BJIACTHUBI IIPaBy 3arajioM,
AKUM MisXHapoaHe NpaBo He BimnmoBigae. Ilo HUX mepeaycim noTpibuo
BiZHECTH BiICYTHICTH CyAOBUX OpPraHiB 3 060B’ A3K0OBOIO IOPUCAUKIIIEIO TA
€IMHOIO CUCTEMOIO CaHKIi#. Tpemio zpyny npeacrasade P. [lopH, axkumit
CTBEP/KYBaB, 110 OCKIJIBKHU ¥ MidKHAPOAHOMY IpaBi HemMae BepXOBHOI
BJIAJW, TO BUKOHAHHSA MOT0 IPUIIKNCIB He 3a6e3MeUyeThbCA CHIIO0, a OTHe,
HOT0 HOPMY MAOThH IIBUIIIEe MOPAJbHUH, a He IOPUJINYHANR XapaKTep.

3araJjiom, MOXKHA HABECTH JOCUTHL 0araTo apryMeHTiB JIJIs 3aepeueHHs
BUCJIOBJICHUX BUIIE MTO3UILi M. SyTUHIMOCH JIMIIIe HA OAHiM, a caMe HA TOMY,
HI0 BCi 3rafiaHi aBTOPM aHAJII3YIOTH MisKHAPOAHEe IIPABO 3 MO3UIIIA BEMOT
0 HAIliOHAJbLHOTO IpaBa, 0e3 ypaxyBaHHSA HOro ocobauBoCTel. YiKe et
tdakT 3acBiguye, 110 TaKi MoTAAAN 6YIN XUOHUMH.

Hocuth mikaBy Mo3uIiilo B TUTAHHI 060B’I3KORBOI IOPUAUUHOI CcHAIT
MiXKHAPOAHOTO IpaBa 3aiiManu pagAHChKi BueHi. Ha ixHIo IyMKY, MixK-
HapoJHe MPAaBo € IOPUANUHO 000B’ A3KOBUM, OCKIJIBKY Jep:KaBy AaJau Ha
e ¢BoIo 3roay. IIpu mpomy 6iabIicTs HAYKOBITiB HiYOT0 HE TOBOPHIH IIPO
Te, B AKOMY JOKYMEHTI UM AKMM YUHOM OYyJI0 BHCJIOBJIEHO TAKY 3TOAY,
xoua Oyism i Taki, aki Bigcunanu go Craryty OOH. IlikaBoio, ajie He HaA-
TO OPUTiHAJIBHOIO € mo3ullia 1. JIykamyka, SKuii cTBEpAKYBaB, 1[0 [IPHU
VKJIaAeHHi 0y Ib-AKOl Yoy HACIIpaBii YKIAZAIOTh Bl yroau, OqHa 3 AKX

" Moreau-Reibel J. Le Droit de Societe interhumaine et le “jus gentium”. Essai sur
les origins et le development des a Grotiusénotions jusqu’a / J. Moreau-Reibel //
RCADI. — 1950. — Vol. II. — T. 77. — P. 570—578. ’
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CTOCYETECA IOPUANYHOI 060B’ A3KOBOCTI. 3 iHmIOro 60Ky, K CIIPaBEJINBO
3asHavae I'. Tyukin, noscuauTn 060B’ A3K0BY CIUTY MiXHAPOJHOT0 IIDaBa,
Ax i npaBa B3araii, MmosxHa aunie icropuuno. II{o6 ne 3pobury, noTpibHO
3pO3YMiTH, YoMy 3’ ABMIAOCA IPABO AK crienudiunmii conianbauit heHoMeH.
Ha #ioro 1yMKy, MisKHapOAHe HpaBo 000B’ AZKOBE TOMY, II[0 T[€ — TIPABO.

Omxe, Ha BiAMIiHY BiZ HaIlioHAJBHOI'O IIPABa, Y MisKHAPOJHOMY IIpaBi
HeMAa€E BUINOI BJAASH 32 caMUX cy0’ eKTiB. ToO0TO MiKHADOAHOMY IIDaBY He
npuTaMaHHA BEPXOBHA BJIAJA, BOHO He HAB’ A3YETHCSA 3BePXY AKUM-HeOY b
OpratoM BJajH, II0 € BUIIIMM 3a Aep:KaBu. Takoro oprany TyT IPOCTO He
MoOzKe OyTH. 3BiZICH BMILINBAE IIje OJHA OCODJIHUBiCcTh MiXXHapOAHOI'O IPaBa,
a caMe: Ha BiAMiHY BiJi HAI[iOHAJIHHOI'O IPaBa, BOHO € Z0PU30HMALbHOI,
a He 8epPMUKANLbHOI0 CLUCMEeMOI0, TOOTO NoKAUKaHe KoopOunyeamu Jiaib-
Hicmb ¢yl exmis, a He 3abe3nevysamu ix cyoopOurnayio.

IIpu npoMy KinbKicTs cy0’eKTiB € AOCKHTE MaJiolo (Tenep icHye 6IU3bK0
IBoxcor Aep:kas). Taxa obcTaBMHa Aae MOMKJINBICTD 3HAUHY YaCTHUHY Pi-
HIeHsL IPUHMAaTH TUIAX0M KoHceHcycy. HuHi 61abmricTs HOpM MiskHapoaHO-
ro IpaBa CTBOpeHa caMe TaKuM YHOM. OTHAK TaKHHA KOHCEHCYC HOJIATaE
He TiJIbKHY Y BYICJOBJIEHHI OPAMOI 3r0AH HA JiMCHICTE AJIA JepPrKaByU MiK-
Hapoauoro goroBopy. Habararo yacrimme Bin npoaBiaseTrscd B MiATPUMIL
IeP2KABOIO TUX UM iHNIKMX B3ipmiB (cTauzapTiB) moBeAiHKu cy6’eKTiB, AKi
mpu 6araTopasoBOMy HOBTOPEHHI CTAOTh WPUAAYUHO 000B’ A3KOBUMHU.
BijpmiiceTs gepikas DigTpUMYIOTh iCHYI04Y cUCTEMY MisKHapOAHOTO IpaBa,
OCKLIBbKY 0e3 [boro JKOAHA Hoxi6Ha cucreMa He MorJia 6 icHyBaTH.

MixHApoagHe IPaBo Ma€ CBOIO 0COOIHUBY CHCTEMY AxKepes npasa. Tak,
OCHOBHUMH IPKepejlaMy MidKHApOAHOIo IIpaBa € AOToBip i 3Buua, aki
CTBOPIOIOTHCSA Uepes Y3TOAKEeHHs BOJ1 CyBepeHHUX Cy0’€KTiB, lepIr 3a
Bce gpepskas. I1i dopmu nmpasa BigoOpaxamTs TPUPOLY MiXKHAPOLHOTO
IIpaBa AK IPaBa, HOKJIUKAHOTO PeryJioBaTH BiTHOCHMHN MiX CyBepeHHUMH
cy6’eKTaMH, CTOCOBHO AKMX I0OPUAUYHO 060B’ABKOBHUMH MOXKYTH OyTH
JIALIe Ti HopMu, KOTPi 6yan upudHATI 3 IXHBOI 3ro/I Y1 CTOCOBHO AKHX
BOHY BHCJOBHJIM 3TOAY HA 3aCTOCYBAHHS, HAIMPUKJIAL, cAaMUM QaKTOM
BCTYIIY B Tak 3BaHe MiKHapOIHE CIiBTOBAPUCTBO (Il€ CTOCYETHLCA 3BUYAE-
BUX HOPM). ‘

BpaxoByiouu Bci BuINleHazBaHi oco6auBoCTi MiXkKHapogHOro Mpasa,
cIIipo6yeMO HaBeCTH OCHOBHI apTryMeHTH, L0 3aCBiXYYIOTH IOPUIUIHO
0008’ I3KOBY CHJIY MisKHAPOJHOTO ITPABA:

1. BukonauHs HOPM Mi’KHapOJHOT'O TpaBa 3a0e311e4yeThCs CUCTEMOIO
MiXXKHADPOZHO-IIPABOBUX CaHKIiM. fAK i panime, ocHOBHIM 3aco60M rapas-
TYBAaHHS BUKOHAHHS MiKHapOgHUX 3000B’A3aHbL € CAMO3aXUCT AEPIKaB.
I1e cyTTeBO BinpiszHsae MizkHapoAHe IPABO Bijf HAIliOHAJIBHOTO, € CaMO3a-
XHUCT JO3BOJAECTHCA JUIIE ¥ BUHATKOBUX BHIIAAKaxX. ¥ paMKax camosa-
XHUCTY Aep:KaBy, K IPAaBUJIO, 3aCTOCOBYBaJIM peTopcii i perpecasnii. Oxguak
Taki 8axozu He 3aBx M € edhexTuBHUMHU. ToMy Bce wacTime B MixHADOA-
HOMY TIPaBi 3aCTOCOBYIOTD CAHKIIII B PAMKAX MisKHAPOAHUX opraxizanii.
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Hpuuomy 1151 cucTeMa HACTiJIBKY PO3BUHEHA, 1[0 HUHI MOKHA CMiJIHBO
TOBOPUTH IIPO Te, 1110 B Mi’KHAPOAHOMY IIDaBi € 30BHiIIHI BiAHOCHO Cy0’ €X-
TiB 3aco0u 3a0es3MeUeHHss BUKOHAHHA MiKHApPOAHUX 3060B’a3aHb. Tary
poJb BUKOHYIOTH MisKHApOHi opranisarnii, mepexycim cucremur OOH.
Oco0suBa poJb ¥ iboMmy Hanexkurs Paxi Beanexu OOH ta MixxkHapogHomy
cyzny®. Kpim Toro, cucrema MikHapoAHO-IPaBOBOI BilmoBiZambLHOETI 34
MOPYINEeHHA HOPM Mi)XHapOJHOTO IIpaBa MPOJAOBKYE pospuBaTucs. Ie
imrocTpye xoua 6 Toif parT, no Komiciero miskHapogHOTO TpaBa po3pob-
Jgero IIpoeKT cTaTeii mIpo BiATIOBIANBHICTE IePKAB 38 MisKHAPOLHO-TIPO-
THIOpPaBHI JiAHHSA. ,

2. IloBruii yac OHUM i3 apryMeHTiB Ha KOPUCTh 3allepevueHHd OpUId-
HO 060B’SIZKOBOTO XapaKTepy MixkHapoJHOro npasa OyJja BifCcyTHICTB
VHIBEPCAJIHLHOrO OpPraHy Bupimenas mMixHapoauux crnopis. IIpore e He
Tak. 3 MOMEHTY cTBopeHHs MirkHapomuoro cyay OOH Takuit opraH icHye.,
Xoua opucaukiisg Cyay mOmMUpOEThCA TIIBKY HA CIOPH IOPUIUYHOTO
XapakKTepy, BOHA OXOILTIOE Bei MisKHAPOAHI cImopH, OCKiNbKY, KPiM HOJTi-
THYHOTO, B HUX 3aBXK/IU MiCTUThCA 1 opuanuawmit exeMeHnT. CyJ AK Opran
IIPABOCYAAA HE MOKe BiIMOBHTHCA BHHECTH PillleHHA IIPY BiCyTHOCTI UK
CHipHOCTI HOPM, AKI HiAIATraloTh 3aCTOCYBaHHIO. K 3a3HaUeHO B pillleH-
Hi I[LOT'0 OPTraHy y CIIpaBi mpo BificbKOBY Ta HANIBBiliCbKOBY AislJIbBHICTH
y Hirkaparya i nporu Hei 1986 p., HaBiTh TaKi AesikaTHi nuTadHA AJad
fesneKHn AepPIKaBU, AK 3aCTOCYBAHHS CHJIY YU KOJeKTHBHA CaMO0OOpOoHa,
MOYTh O6yTH npeagmeroM posmisagy Cyay®. e momosxenns srogom 6yJio
migTBepAKeHe v pimenni 1988 p. npo IPUKOPIOHHI Ta TPAaHCKOPAOHHI
BificbKoBi gii misk Hikaparya i 'ougypacom. Ha nymky Cyay, 3a o6cTaBuH,
KOJIM IOJITHYHI aCIIEKTH MOXKYTh OyTH HASIBHUMH B Oy Ib-IKOMY IOPUATY-
HOMY cIIopi, epenanomy Aas posriany Cyny, nimno seepaenna B Cyz €
MHUPHE BUPLIIeHHA MiskHapogHoro cnopy. [Ipu nboMmy 6yaAb-AKa TOJiTIY-
Ha MoTuBauia cropin guas Cyay Hepaskausa'’, Takum unHOM, AisSIIBHICTE
Cyny nmokaukana 3abesneuuT BEPXOBEHCTBO ITPaBa y Mi’KHapPOJHUX Bix-
HOCHUHAX.

3. Baykauy poss y 3aGesmetueHHi JOTPUMAHHA HOPM Mi’KHApPOLHOTO
mpaBa Bijirpae BzaemuicTh. Taxk, HaIpUKJIaZ, Jep:KaBU JOTPUMYIOTHCH
HOPM IIpo iMyHiTeTH i mpuBinei guIioMaTiB, OCKIJIBKY IXHE HeJJOTPUMAH-
HS CHPUYHHNIO 0 TAKY caMy peakiiiio 3 00Ky IHIIHUX AepiKaB, AK HaCHi-
IOK — IXHi BIacHi AUILIOMATH OMUHATHCA 6e3 3aXucCTy.

4. lep:kaBu AOTPUMYIOTHCS HOPM MiXHAapOZHOTO NpaBa, OCKiIbKH
daxTu X He[OTPUMAHHSA OYAYThH 3aCyJKeHi Mi*XHAPOAHOIO CIILILHOTOIO

8 Kanamrapan P. A. Tocnogerso upasa Rule of Law B MeXXAyHAPOAHBIX OTHOMIEHU-
ax / P. A. Kanamkapsaua. — M., 20056. — C. 6—27.

? Military and Paramilitary Activities in and agamst Nicaragua (Nicaraguav. USA),
Order 18 Nov. 1987 // 1. C. J. Reports. — 1987. — P. 188. »

10 Border and Transborder Armed Actions (Nicaragua v. Honduras), Provisional
Measures, Order 31 Mar. 1988 // 1. C. J. Reports. — 1988. — P. 9. -
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i B KiHIIEeBOMY Pes3yIbTaTi fep:KaBa-TIOPYITHUK MOXKe OINUHUTHICA B MiK-
HapoAHi# izoxanii. Huni Taky curyalino MOMKHA COOCTEpiraTy LIOA0
KHIP, axka mopyinuia geaki miskHapoaHi 30608’ a3aHHEA.

5. IOpuanuny 0008’ A3K0BiCTh HOPM MiXKHAPOAHOTO IIPaBa 3acBiguye
i TOM (paKT, 10 AepPIKABH 3aBIKHM, BUMHAIOUM Ti un iHmmi xii wa miskHApOA-
Hill apeHi IpaKTIYHO, HAMATAIOTHCH APTYMEHTYBATH 1X 3 TOUKH 30Dy MixK-
HapozHoro npasa. [Ipm 1ipoMy TaKka apryMeHTAIlisg, 0COOIMBO. Y BUIIAAKY
MiKHAPOAHOIO CHOPY, € AOCUTH CylepetwinBoio. K npuKiax MOXKHA HA-
a3Baru aprymenraniro CIITA crocoBHo BilficbKOBUX KaMuaHii B AQraricrani
ta Ipary, Pocii Ta I'pysii crocoBro KouduikTy B IliBgenHii Ocerii Ta A6-
xasii.

6. BinpmricTh KOHCTUTYIIIH, AKI npuiiHaATi Bupoaos:x ocrauHix 30 po-
KiB, MicTATH HOCHJIAaHHA HA HOPMH MiXKHAPOJHOrO IIPaBa, M0 TeX IIij-
TBEPKYE IOPHANYIHO 000B’ A3KOBUIH XapaxkTep HOPM Liiel raaysi npasa.
He ¢ sunarkom Korcrturymia Ykpainu. Tak, y cr. 18 € 3ragka mpo “sa-
raJbLHOBU3HAHI IPUHITUIY i HOPMY MiKHApPOAHOro OpaBa’.

OT:xe, MifCyMOBYIOUM BCe BUIIIEHABEIeHEe, BAPTO 3a3HAUNUTH, IIT0 HOPMHU
MiXXHApPOAHOTO IpaBa MAIOTh OPUANYHO 0008’ I3K0BUH xaparkTep. OfHAK
Y TAKOMY BUTIaZKy IOPHANYIHA 000B’ A3K0OBa CHJIa IPYHTYEThCA HE CTINBKH
Ha IPpUMYCi, CKiIbKH Ha MPaBOCBifoMocTi #ioro cy6’eKTiB.

1.5. CnisBigHomeHHS MiXXHapPOJHOro i HaNiOHAJIBLHOIO IIPaBa

Huni Haykow Bupo6yeHo ABi OCHOBHI Teopii momo cuiBBigHOMIEHH s
MIXHAPOAHOIrO i HAiOHANIBLHOTO IPAaBa: MOHICTHYHA Ta AyaicTHUYHA.

MomnicTiuna Teopisn CTBepAKYE, IO MiKHAPOHe i HallioHANBHE TIpa-
BO — II€ JBa eJeMeHTH ofHiel iinicHol cucremu. ¥ paMKax MOHI3MY 3a-
JIeXKHO Bij mMicita HopM B iepapXii nupuiinaro sugiaary a8l Teuii: MoHiZM
3 MPUMATOM HAI[IOHAJMLHOTO IIPaBa i MOHIZM 3 mMpUMAaTOM MisKHAPOIHOTO
mpasa.

BuHWKHeHHA MOHICMUYHOL meopil 3 npuUMAMOM HAULOHAJLbHOZO
npasa, siK IpaBuIo, 0B’ A3yI0Th 3 imeneM I'. I'erena. Skuii y cBoix nparax
CTBEP/KYBAB, 110 MiXKHAPOJHEe IIPABO € 30BHIINHIM AePKAaBHUM IIPABOM,
fAKe DiATIOPAIKOBYEThCA Aeprabi i He Mo)ke Heto KepyBaTu., IIpuxuasam-
KH niei reuii A. Hopn, 1. Mosep ®. Jlapcon, A, IIImit posraagamy MixK-
HApOJHE IIPaBo, AK 30BHIIIHE CTOCOBHO AEPKaBH, a CYBEpEeHITeT — fAK
HANBHUINY MLXKHAPOJHO-TIPABOBY LiHHICTD.

Coorofisi Taxa KOHIENIiA IPAKTUYHO HEMAae NPUXUIbHUKIB, IpoTe Ii
JIOCHTh aKTHBHO BUKOPUCTOBYBAJIM TOTAJILITAPH] JepKaBU IJisd O0I' DYHTY-
BAHHSA BHIIOCTi CBOIX IIPABOBUX CUCTEM, IO 3arajioM IPUIBEJIO A0 y3aK0-
HEHHSA B TAKHUX JeprKaBax MaCcOBUX MOPYIIeHD IPAB JIOJUHU. ‘

Monicmuuna meopis 3 npumamom MidHapodHozo npasa HaRKpae
o6T'pYHTOBAHA B IpalliX NPeACTABHUKIB BireHchKol mkoan. OgHuM i3
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Hai6ibIn BigoMux npencraBHUKIB 1iei Teuii ¢ I'. Kenbsen, axkuii crep-
JUKYBaB, I10.BCi icHyI0Ui HOpME ITpaBa yTBOPIOKOTH €IUHY cucTeMmy. Ilpu
IBOMY MIiKHapOJHE IIPABO € BHIIIMM CTOCOBHO KOYKHOI 3 HAIliOHAJIBHUX
MIPABOBUX CUCTEM i, 38 CYTTIO, EMUHUM YHHHUKOM, AKHUH 00MeKye Nidn-
HicTb AepoxaB. lamuii opegcrasuuk . JlayTepnax 3 nporo npuBogy 3a-
3HAYAaB, IO MiKHAPOIHE MPAaBo € HeOOXiJHUM A5 iCHYBaHHSA JepiKaBi ix
HallioOHAJBHUX NPABOBUX cucTeM. IHOAI B paMKkax 1iel Teuii BUAinAIOTH
IOMipKOBAHMI MOHI3M 3 IPIMMAaTOM MiXXKHAPOJHOTO IPAaBa, AKUN HiATPH-
myBaB A. @epapoc. Ha #ioro fymMKy, AJA HAIiOHAJBLHOTO CYAY HOMIiHYE
MIPHHITHIL, 3T1Z4HO 3 AKUM HaIiOHAJLHE IPaBO Mac IepeBary HaJ MidKHA-
POIHMM, Y TOM Uac K AJA MisKHAPOJHOT0 cyly — HaBnaku. IIpore nepe-
Bara HanjOHAJBLHOrO IIpABa HAJ MLXKHAPOZHUM Ma€ THMYACOBUH, eIIizo-
AUYHUH XapaKTep, OCKITbKHY AepiKaBa, AKa YKIala MiXKHapOAHUHM JOTOBIp,
3000B’I3aHa MPUBECTH BiAOBIAHO [0 JOTOBOPY HOPMH HAI[iOHAJNHHOTO
3aKOHOLABCTBA, [0 B HMiICYMKY CIPHUYHHSAE MiANMOPAAKOBAHICTS HAIliO-
HAJIHHOTO IIpaBa MiXKHAPOLHOMY.

CrorosHi Taxa KOHIIEOIIist MA€ JOCUTh MAY KiIBbKiCTh IPUXUJIBHUKIB.
OcHoBHUM i HEeIOJIKOM € Te, 1110 TENEP AeP:KAaBH HA OPAKTHUIIL HePiAKO
Mpar"syTh JOBECTH IIepeBary HaIlioHAJABHOro Ipasa. Kpim Toro, mopisaaH-
Hf HODM MiKHAPOAHOTO Ta HAIIIOHAJBHOTO IIpaBa A03BOJISE 3HAWUTH SK
B mepiiii, Tax i B Apyrii cucremi mpaBa HOpMHU, AKi MiK cobolo He mo-
B’A3aHi 1 })KOAHNM YMHOM He B3a€MOIIIOTh.

JAyajicTuuHa Teopis cTBepIKYE, IO ICHYIOTH ABi IIpaBOBi cucTeMH,
KOTpPi po3BUBAIOTLCA HapajieJbHO. 3arajbHi MOJI0KEHHS TAaKOI Teopil
oyau Bukaazedi I'. Tpimeaem y mpani “IIpaBo miskHapoaHe i BHyTpilIHELO-
nepexkasune”, onyoaikoBariit y 1899 p. Cepep iHIIMX TPUXUIBHUKIB miel
teopii Bapro HasBatu 1. AHninorTi. Ii Takox nigTpUMyBaIH GLIBOIICTE
npeicTaBHMKIB palsdHCbKOI NIKOJM, 30KpeMa, I'. TyHKiH, A. IaBep-
moBcbkmii, [, JleBin, I. JIykamyk ta 6ararto inmunx. Bouu crBepaskyBaim,
10 Mi’KHapOJHe NPAaBO i BHYTPiIIHbOePXKaBHe IPABO NOKJINKaHI pery-
JIOBATH Pi3Hi Ipynu CyCHiJIbHAX BiHOCHUH: MiKHApPOJAHE IIPABO — MiXK-
HApOJHI, a HAlliOHaJbHE IPaB0 — BiTHOCHHU MiX (QiSHIHIMU Ta IOPHAHY -
HuMH ocobamu. Ilpu oMy y IpyromMy BUTIAIKY Bei cy6’ekTH Iepe6yBaioTh
i IpUCANKIIiEIo fepsxaBu. Baaemua BifocobneHicTs MidKHAPOJHUX i BHY-
TPiIIHLOAEePIKABHUX BifHOCHH Imepeafadae B3a€MHY BifocobJieHicTs Bij-
noBigHKMX mpaBoBux cucrem, OnHAaK Taka BiflocobIeHicTs He Ma€e abCcomIoT-
HOTO XapakTepy. IHoAi BKasaHi cucTeMu B3a€MOIII0Th: HOPMHY MidKHADOX-
HOTO IIpaBa BUMHAIOTH IEBHUH BIJIUB Ha HAIliOHAJIbHY IIPABOTBOPYY Ta
IPaBO3aCTOCOBHY AiAAbHICTE. MOXKINBUM € i 3BopoTHi#i Brimus. [Tonpn
Te, KOMKHA 3 YKA3aHNX CHCTEM BOJIOAI€ BEPXOBEHCTBOM Y CBOI# cepi.

HyamicTnuna Teopid 6amsKua Ko iCHY0901 peaTbHOCTi, X04a i BoHA Ma€
pAz cuipHux MoMeHTiB. OMHMM 3 TAKHUX € Te3a PO Te, 10 HOPMHU ABOX
IPABOBHUX CUCTEM He MOXKYTh BCTYHATH B KOHQIIKT MixK coboio, abo mpo
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Te, IIf0 TaKi cucTeMu € a0COJIIOTHO He3adeKHNMU. AJle HUHI NouYnHAaE o~
MiHyBaTH IyMKA, [0 MiXXKHapO/{He TPABO. € UV KKM AJIA HalioHaJIbHOTO,
OAHAK MO0 HOPMHY B OKPEMUX BUIIAIKaX MOKYTH 3aCTOCOBYBATH B HAI[io-
HAJbHUX IIPABOBHUX cHcTeMax. [IpoTe B TaKOMY pasi BOHU AilOTH JHIIe
3 I03BOJIY HOPM HAIliOHAJLHOTO IIpaBa. :

3araJioM BapTO 3ayBAMKUTI: KOKHA AEPrKaBa y CBOEMY 3aKOHOJABCTBI
BHU3HAYAE BJIACHY CHCTEMY CIiBBIAHOIIEHHS Yepe3 BCTAHOBJEHHA B KOHC-
TUTYIIi HOpM, IO mependadaTs 0COBINBOCTI 3aCTOCYBAHHA HOPM MiK-
HAPOJHOrO IpaBa B HAITIOHAJLHOMY MPABOIOPAAKY.

3anmuTaHHA A9 CAMOKOHTPOJIIO

1. Mixuapodne npaso ax camocmiiiHa cucmema npasa.

2. IOpuduurno 0606’13K08a CURA MiHHAPOOHO20 NPAsA.

3. Copepa 0ii mincnapodnozo npasa.

4. Cyb6’ckmua it o6’ekmua cghepa mixHapodnozo npasa. Excmepu-
mopianvHa dis MidcHapoOHo20 npasa.

5. Cyuacue mixnapodne npaeo ma il0zo 03HAKU.

6. Cnisgidnowenns Mmcnapoanoeo nybaixnozo ma Minrapodrozo
npueammuozo npasa.

7. Hoxkmpunaavhi nidxodu 0o npobiemu cnieg8iOHOWEHHA MiNHADPOO-

H020 ma 8HYMPiUWHbL00epIHa6H020. NPABA.

PexomengoBaHa JjiTepaTtypa

1. Bauwenxo H.II. MupoBas IIOJIUTHAKA 1 MemnyHapouﬁoe npasBo /
H. I1. Banenko, M. M. Caauitesa. — M., 1991.

2. Bymweeuu B. I'. Mixxnaponue npaBo. OcHOBHU Teopii : miApyYHHUK /
B. I'. Byrkesuu, B. B. Munuxk, O. B. 3agoposxuuii. — K., 2002.

3. Bacuaenro B. A. OcHOBBI TeOpuH MeXKAyHapoaHoro npasa / B. A. Ba-
cuiaeHko. — K., 1988.

4. HOmumpuesa I'. C. Mopaxts 1 MexagyHapogsoe mpaso / I', C. Jimut-
pueBa. — M., 1991.

5. Kype meskayHapogHoro opasa :B 7 1.— M., 1989 —T. 1.

6. Jyrxawyrx H. H. MexaAyHapoAHO-IIPAROBOE PETYJIHUPOBAHUAE MEK-
IyHapoaHbIx oTHoirenud / Y. U. Jlykamyk., — M., 1975.

7. Jyrawywx H.H. Chepa geiicTBUS MeXXIYHapPOJHOTO npaBa /
. U. Jlyxkamyk // CoBeTCcKUM e:KerofHUK MeXIyHapOAHOTO IpaBa. —
1985. — M., 1986. — C. 83—101.

8. Mapourkun C. IO. IIpobiemn! ohbeK THBHOCTH HOPM MeXKIYHapOJ-
voro npasa / C. JO. Mapoukun. — Upkyrck, 1988.
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9. MepewcicoA. A. BeeieHue B TeOpUIO MEXKAYHAPOAHOTO Ipasa. I'Ho-
ceoJIoTUA MeskAyHapogsoro npasa / A. A. Mepexxko. — K., 2002.
10. Munzaszos JI. X. ddppeKTUBHOCTE HOPM MeKAYHAPOAHOTO IIpaBsa /

JI. X. Munrrasos. — Kasanb, 1990.
11. Ywaxroe H.A. IlpobiemMbl TEOPUHA MEXKAYHAPOSHOTO HpaBa>/

H. A. Ymiaxkos. — M. : Hayka, 1988,
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Pozmin 2

ICTOPUYHHI PO3BUHTOK
MI:KHAPOJIHOI'O ITPABA
TA ¥IOTO HAYKH

2.1. IcropuyHi acmeKTH B JOCHIIMKEHHI MiKHAPOZHOrO MpaBa

AHayis fJOKTPUHMY i TPAKTHKH PO3BUTKY Mi’KHAPOJHOTO TpaBa IOKa3ye,
1[0 HUHi B IOoro Haylli CKJIAJHUCA TPHU OCHOBHI HAUIPAMU V TOCTIIKEHHI
iCTOPUYHUX acIeKTiB I[HOro nmpasa: 1) BUBUeHHS IPUPOJH i CYTHOCTI €BO-
JIIOIiI caMOTo MidKHAaPOIHOI'O MpaBa, TOOTO PO3KPHUTTA IUTAHB Horo hopmy-
BaHHA Ta iCTOPUYHUX 3MiH; 2) BUSBJCHHSA XapaKkTepy MixKHapOAHO-TIpa-
BOBOI IYMKH BiJ 3’sicyBaHHs 0COOJHMBOCTeIl il 3apOMKEeHHA 1O BUBYEHHA
iCTOPUYHOro CTAHOBJIEHHS (23K IO CYYaCHUX TEOPiil HAYKM MisKHapOJHOTO
npasa); 3) BCTAHOBJIEHHS OCHOBOIIOJIOKHUX iCTOPHKO-TIPABOBUX METOZLIB
JOCJIiAYKeHHdA IhOTO IIpaBa i oTo HAaYKH.

IcTopia MixxHApPOAHOrO NpaBa AK OKPEeMHUHA HAYKOBUH HALIPAM IIo4asa
dopmyBaTucs auite Hanpukinmi X VIII cr. (mo mboro uacy icropuusi acnex-
TH TAKOTO IpPaBa BUCBITVIIOBAINCH ¥ TIOOAMHOKHX HAYKOBUX JOCHIJKEH-
HAX, aje mobixKHO, He AK cunenudiyHuil npeamer ananisy). IlomroBxoM
y IBOMY IpoIeci MoK Ha BBaKaTH My6OJikailii cepiii crapogaBHix i cepea-
HBOBiuHNX MikHApOogHUX norosopis H. Bepuapzaa (1700), JK. Bap6eiipa-
kKa (1739), ¥K. P. ne Mici (1739). 3rogom 6yau onydnikoBani mepuri
dyugamenTanbHi (AK Aua Hayku X VIII ct.) nparii 3 pi3Hux acneKTis 11p0-
ro npasa (X014, AKX CTBEPAKYBAJIH caMi IX aBTOPH, BOHH PO3IJIALAJIY OTJIA]
oibaiorpadii 3 icropii JitepaTypu 3 MiskHapogHoro npasa) [l. Omnrean
(1785), K. Meiicrepa (1749—1757), P. Bapga (1795). Ocrauniii o3uauns
CBOIO pOOOTY AK PO3BIAKY OCHOB Ta icTopii mpaBa HapoAiB B €Bporri 3 yacy
rpekis i pumiaH i go enoxu I'poria. Iligxing P. Bapaa go pociaiaxxenssa
MiXHAPOAHOro MpaBa 6YB HACTLNIBKH CBOEPIAHIM, 11O 10 HHOT'O IIOCIiJOB-
HUKH OifiAnnIy Jumnre yepes MiBCToNaITTA.

3icepenuuu XIX cr. 3ycuiiamu uennx (x. Pengi, I'. Bitou, M. Mioa-
nep-Vloxmye, I1. Bibikos, A. Croanos, I1. JIepya, M. Kansso, . Xocak,
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M. Maprin, B. Heza6uroscokuii, T. TBic, M. Tay6e, E. Hic Ta in.) icropia
MIXHAPOZHOrO IPaBa AOCIIIKYETHCA K CTOCOBHO OKPEMUX iHCTUTYTiB
i rasyseii, Tak i 010 OKPEMHUX PETioHIB, a TAKOMX i BanekHO Bif pisHIEX
lCTOPHUYHUX TIEPIOAiB HOro PO3BUTKY Ta (GPYHKIIOHYBaHHS.

Vixe 3 cepenuuu XIX cT. 3’ ABIAIOTHCA OKpeMi mybrikarii 3 icropil mixk-
napoaso-npasosoi gymru (K. Kanprenbops, T. Jloypenc, . Moxas Tain.),
3a AKMMHY Ha no4aTKy XX ¢T. BUXOAATH Hepili MmonorpadiuHi gocainsxeH-
1A MidXHAPOJHO-IIPABOBUX IIONJIALIB, 10 HAJIEMKATH YUeHUM-MiKHAPO -
HUKAM, DoJdiTuKaM, nyoaimucram (K. Byasd, A. Byasmepink, I'. Bas gep
Mouaen, . CKorT Ta in.). IlizcyMKOBOIO AJId IEPIIOTO eTAITy CTaHOBJIEH-
HA HAYKH icTopil MIKHAPOJHO-IIPABOBUX YYeHB ¥ IIbOMY ILJIAHI MOYKHA
BBaskaTH pobory “OCHOBOIIOIOKHIKY Mi’KHAPOSHOTO IpaBa”, sKa BUAIIT-
na B 1904 p. 3a pegaxnicio A. Iimne. :

3HAUYHO IisHiIIe ZOCHIAHMKY Oigifman 10 ageKBaTHOI OIMiHKH poJIi
MeTOAiB JoCHiMeHHs i, 30KpeMa, ICTOPUKO-IIPABOBOTO METOY Y 3’ AICyBaH-
Hi npupoau i cyTHOCTI MiskHapoaHOTO paBa. PaxkTHuHo 3 cepeaquEn XX CT.
130 IpoGIeMaTUKY 3auimaioTh okpemi BueHi (®. Kactbepr, P. Aro, A. Illro-
ae, K. ne Bimep, . Illsapuenteprep Ta in.), ajie IOKH 110 B I[EOMY ILIaHI
JIOCATHEHHA He3HAYHI. 3aCTOCYBAHHS iCTOPHKO-TIPABOBOI'0 METOY HEPin-
KO 3BOAUTLCA [0 HABeJAEeHHA MIeBHUX IPHUKJIAAIB 3 icTOpil MiKHAPOJHOTO
npasa, IPH bOMY II€PeBaKalOTh 3araJbHi 3acanu icTopii miskHAPOZHUX
BigHOCHH UM (isocodii miskHapoaHoro npaBa. [y:xe piikicHUM ABUIIEM
€ 3JaTHICTDL YYEHOT0 POZKPUTH KPid3h IPU3MY TEKCTY IIEBHOI'O MiKHADOZA-
HOT'0 IOTOBOPY BiATIOBiAHY HOMY iCTOPHMKO-IIDABOBY JYMKY €II0XH, KOJIH
aMicT IpKepesia MidKHAPOAHOrO IIPAaBa MOKe IPOUUTYBATUCA B KOHTEKCTi
eBoJIoNLii 1 BixmmoBigHMx 1#1 MidKHApPOAHO-TIPABOBUX ITOTJIALIB.

Ao upo icTopiro MiXHAPOJHOTO MIpaBa MOMKHA FOBOPUTH, 110 HUHI
BOHA CKJIAJACH AK OKpeMHH HayKOBHH HaupsaM (mionpasja, TYT JuOIe
HIeThCs IIPO eTall 3aBeplileHH foro ¢opMyBaHHs), To icTopii MixxHapoj-
HO-IIPABOBHUX YUYEHE i IOHMHI HeMae K OKPEeMOr'o HayKOBOTI'O HAIIPAMY.
CTOCOBHO POJIi iCTOPMKO-TIPABOBOI'O METOAY B CYYACHUX MiXHApPOAHO-
OPABOBUX JOCHIIKEHHAX MOYKHA CTBEDIKYBATH, 1110 eeKTUBHICTE HOTro
3a8CTOCYBaHHSA A0 CHOTOJHI 3aJMIIa€ThCA Ha JOCHUTH IOBEPXOBOMY DPiBHi.
B pamkax MeToZoJIOTil HayKX Mi’KHapOLHOIO IIPaBa IPEeBAIIOI0TE METOAH
iHAYyRIil Ta geayKIil, HOPMATUBHOIO, COIi0JOTiUHOrO, JifepalbHOTO Ta
iHImMUX DigxXoAiB 10 3’ ACYBaHHSA IPUPOAM 1 CYTHOCTI MiXKHAPOAHOIO IIpaBa.
IcTOopuKO-IPABOBHII METOM B OCHOBHOMY 3aCTOCOBYIOTH 38114 1TIOCTpaIii
NEBHUX JOKTPUHAILHHUX II0JIOMKEHbD,

Hocaimxenus icropil MiskHaPOZHOrO IIPaBa, icTOpii MiskHAPOAHO-IIPABO-
BOI IYMKH 3 yPaXyBaHHAM TAKHAX AOJATKOBUX KPHUTEPiiB, AK 0COOIMBOCTL
mpeaMeTa Ta METOAY MiKHADPOAHO-HPaBOBOTO PEryJIIOBAHHHA, €BOJIIONiL
cy6’eKTiB i mprepes MiKHAPOJHOTO IPaBa, cenu@iky CTaHOBIEHHA, PO3-
BHTKY i Jerpazarii HopM Ta iHCTHUTYTiB IILOT0 IIPaBa, LO3BOJIIE MOTLINTHI
BCIO icTopiro MixkHAPOLHOrO IIDaBa Ha TPHU OCHOBHI eTanm: 1) foKJIacuuHe
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MidKHApOIHE IPaBo; 2) Kiacu4He MijkHAPOLHE IIPaBo; 3) CydacHe MIXKHA-
poaue mpaso. ¥ JeAki mepioau eBoJIONii MOKHA BHOKPEMUTH crieliudiumi
crafii, K, HaMPUKJIAT, ¥ JOKJACUYHOMY Mi*KHapOAHOMY nIpaBi — crazil
CTApPOAABHLOTO Ta CEPEAHBOBIUHOTO MisKHAPOAHOTO IIPABa.

2.2. JlokxacuuHe Mi’KHApPOIHE NPABO

2.2.1. CifapozxaBHe MiHApOJHE NPaBo

Amnanis npakTuky GopMyBaHHSA MisKHapPOAHOTO IIpaBa AK peryJjaTopa
MiKHAPOJHUX BiTHOCHUH IIOKA3YE, 110 I1e# MPonec 3al04aTKOBYIOTh Y KO-
Aep:KaBHUX MiNIJIeMiHHHX BifHOCHHaxX 3 oOMiHy, AKUH 3a (HOPMOIO
MOALAKTDL HA: 1) 00MiH mosmapyHKaMu (0OHOCTOPOHHIM, IIepeBasKHO KO-
POTKOYACHMIT IPaBOUMH); 2) 00MiH Uepes IBOCTOPOHHI yroau; 3) posnoaii;
4) HaxJIaaHHA NOJATKIB, peKBisumis; 5) o6Min popMye mepBUHHIL NPUH-
LAY B3AEMUH: eKBiBAJIEHTHOCTI Ta perJaaMeHTOBaHO1 BiAIOBi JHOCTI.

¥ npoueci o6Miny hopmyroTs iHCTHTYTH 3 HioTo 3a6€3TI6UeHHA: IIPU3HA-
4YeHHA Cy0’€KTiB, YIOBHOBAKEHUX HOro 3AifCHIOBATH, IIOCEPEIHUIITBO
y KouIiKTi, caHKiii 3a mopyIIeHHsa IPUHLUIIB o6MiHy Ta ix iepapxid,
TOCTHHHICTB, CTATYC TEPUTOPii, TPYIIYBAHHA ClIeNiaJi30BaHAX KOMILICK-
ciB HOpM (LIePBUHHI BUTOKHU iHCTUTYTIB), MO PEryJIIOIOTH IIi BiJHOCUHHU.
3 110ABOIO OJITHYHO BJAJHUX CILILHOT (BOXKIECTB) TaKi BiAHOCHHY TOi-
AAI0TH Ha odimiiiui (rapaurii iX 3a0e3neueHHA ¥ KOMKHOMY KOHKPDETHOMY
BUIIAAKY (POPMYJIIOIOTH Yepes MpaBa Ta 0608’ A3KH) Ta Heodiiitni (qacTo
He 3abesneueHi rapauTrisamu). 3pocTanusa oPinifHnX IOMITHYHO BIaJHUX
30BHIIIHIX 3HOCHH [PHUIBOAUTH A0 IX crienmianisarii Ha agMinicTpaTUBHI,
TOProBeJbHi, BOEHHI, 00psA0Bi, TPOTOKOJBHI, pesirifini ta in.; 3a xapak-
T€POM BifJHOCMH — Ha 3HOCHHH 3 CycifaMu, KOJOHIAMU, HeHTPAJILHUMU
BOKIECTBAMHU i meMeHaMH Tomio. POpMyIOTh OCHOBHI IepeyMOBH BHU-
HUKHEHHA MIXKHAPOLHOTO IIPaBa: B3a€MHE BUSHAHHSA YUACHUKIB MiXKHA-
POIHUX BiIHOCHH; 3T0/Ia JINIIE HA B3AE€MHO IPHUNHATL HOPMU; YTBEePAXKEH-
HA PiBHOIIPABHOCTI CTOPiH, JOMOBJIEHICTE IPO YMOBY Iepe0yBaHHSA IIpe-
CTABHMKIB iHIIIOI cTOPOHM (3 UaCOM ycix iHO3eMITiB) Ha cBoiil TepuTopii,
Impo craryc X MaiiHA TOIIO.

Y mpoieaypi BperyJIIOBaHHA MiXKHAPOIHUX BiTHOCUH MUDHI 3aco6n,
SAKi cTaJM OCHOBOIOJOMKHUMY, BifAiIAIMCh BiZi BOEHHUX (BigBepHEHHA
KOH(MNIKTiB, CHJI0BOrC BUPiIIeHHA CIIOPiB, IPUMYCOBL 3aX0xu Ta iH.).
Po3BuTOoK HOPM MiXHAPOIHOIO IpaBa AAJi ITPOXOAUTH HA OCHOBI crieniai-
3aifii MiKHaApPOZHOTO CHiBpOGiTHUIITBA (OTOBIPHE, TOCONBCHKE, MOPCHKE
mpaBo, CTATYC TePUTOPiii, 3aKoHM i 3Bmuai Bifinu i 7. iH.) i 3a6e3nedenHs
CTaTyCy HOro yYaCHUKIB (IMTAHHA MPaBOCYD €KTHOCTi, BUSHAHHSA, IPa-
BOHACTYITHHUIITBA TOINO). Jl1d rapaHTiii AOTPUMaHHEA MiXKHADOAHO-IIPABO-
BUX'3000B’a3aHb GOPMYIOTH cyOperioHalbH] Ta perioHaJIbHI cucTeMH
faJjiaHCy CHJI.
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3 moABOIO AEPIKAB Y MIsKHAPOAHUX BiTHOCMHAX BUOKPEMJITIOIOTE IIEHT-
pANBHY JaHKY — MiMepKaBHi SHOCHHHM, AKi CTAIOTE TOMOBEUMU GAKTO-
pamu GOpMyBaHHA MisKHAPOLHOTO IPpaBa, 4 HOPMaM OCTAHHBOTO HALAIOTH
CAHKIIIOHOBaHY Jep:KaBoio 000B’ I3K0OBiCTE, XOU BOHM 32 CYyTTIO i hopmMoI0
ricHO OB’ A3aHi 3 IXHIMU monepesHUKAMY (BifHOCUHAMY JOAEPIKABHUIX
HAJOOIITMHHEWX TOMITHYHUX CTPYKTYP). XapakTepHUM AIA MisKHAPOJHUX
BifHOCHH OYyB IXHi¥ DO HA THUIIH SaJeXXHO Bil Mi*KHAPOAHOTrO CTATYCY
cTapofaBHixX cy6’eKTiB. 3BMUallHUM CTaHOM MiKAepsKaBHOI cucTeMu OyJra
HAABHICTB Y MexKaXx periony (cyoperiony) omniei abo KilbKoX BeJIMKHX Aep-
JKaB — IeTeMOHIB, AK IPaBUJI0, PiBHUX MidX c00010 cy6’€KTiB MiKHAPOI-
HOrO TIpaBa, Bix AKUX 3ajieskanu iHmi, AKi Maau cBol (aye 3aesxHi)
MOJIITUKO-BAAAHI cTPYKTypu. Takuil xapakTep B3a€EMUH TOPOKYBaB
nipaMiiaTbHy CTPYKTYPY Mi:KHApOAHUX ITPABOBIAHOCHH y perioHi (cy0-
perioni). MikHapoaHi BifHOCHHY PO3BUBANINCE 3a3BNYAM ¥ MeXKaX perio-
HY i MaJIu IBOCTOPOHHIiM, TapPTUKYJIAPHHUE i yTHIITApDHUE XapaKTep, 0C-
KiZTbKY 3aI0BOJIEHHS CBOIX eKOHOMIUHMX i MOJTiTHYHHUX TOTPeb Aep KaBu
MOTJIM Ha#O6iIbI eheKTUBHO 3a6€3€UNTH Y ABOCTOPOHHBOMY 0OMiHi.

PerionansHUH xapaKkTep CTApPOAaBHBOI'0 MiKHAPOJIHOT'O IIPABA 3YMOB-
JeHuH 1CTOPUIYHUMU 0O6CTABMHAME CTAHOBJIEHHS TOJITUYHO BJAATHUX
CTPYKRTYD (BiX BOKIECTB I0 AePiKaB), 0OCOOJMBOCTAMU MisKHAPOLHUX Bij-
HOCHH, reorpadivHO-IpUpPOgHUMHU haKTOpaMi, THOOM i MeTomamMu (op-
MaJrizanii mpaBuJ NOBEAIHKY JIOKAJILHUX TPyl y 3araJLHOBU3HAHI HOPMU.
Cepen ocTaEHiX Ha#biabII XapakTepuuMu 6yau Taki: 1) KouoBuii (Kouo-
BUM OpAaM i mieMeHaM BJIACTUBa IIBHAKA IJIMHHICTE MiKHaPOJHUX Bif-
HOCHH, & BiATak KasyaJbHUH XapaKTep yroj, IOPIBHAHO HEBEJINKE BHA-
YeHHA Mi’KHapOJHOTO 3BHYAI0, IlepeBaKaHHA 6apTepy i HOPM, IO HOTO
3a6e3MmeuyoTh, Ta iH.); 2) cuaoBuil (periow €runty i Mecomoramii, me
3HAYHA KiTbKICTHL HEPiBHONPABHUX BiAHOCHH, B3AEMUHHU KOJOHIaJIBLHOTO
XapakKTepy, lepeBa’kKaHHsd 3BUYAiB KpaiHu-rereMoHa B perioHi Ta iu.);
3) komupomicuuil (1eMmena ereficbKoi, MiHORCHKOI, MiKeHCHKOI ITUBiJTi-
3artiit — nmepeBakaHHSA JOMOBJIEHOCTEeH HAJ MiCIeBIMU 3BUYAAMU, TOPiB-
HSHO BHMCOKUI DiBeHb BeJleHHS IIePEroBOPiB, IlepeBaXaHHs MUDHUX 3a-
co0iB BHpiITeHHA MidKHAPOAHHUX IMPOOJIEM, IOBATA [0 CTATYCY CYy0 €KTiB
Ta iHmTi hakTOPU, HA OCHOBI AKUX 3TOAOM CRJIANETHCA HOPMAa PiBHOTIPAB-
HOCTi cy6’eKTiB i MisKHapOJHE IIPaBo MaiiKe KOODAUHAIIHOTO XapaKTe-
Py B AaHTHYHOMY I'pelibKoMYy perioni); 4) nenrpasisoBanuii (6iapmron umn
MEHIIIOI0 MipOoI0 BJIaCcTHBYH ITPAKTUYHO BCIM cTapoaBHIM perioHam 3 uya-
Cy YTBOPEHHSA BOXKJECTB 1 paHHiX Aep:aB, OXUH i3 3acobiB po3byroBu
mipaMiaJsHOI CTPYKTYpPH MisKHApOZHOTO IpaBa). Bapro aaznauuru, mo
ingifichKOMY perioHy BJacTHBA peJirifiHo-mipaBoBa dopmanisailisa mpaBui
MOBEIiHKH, KUTANCHKOMY — Ha OCHOBi oQini#HOI AOKTPUHHA TOIIIO.

Perionannui ocobimBocTi He BUKJIOUAIN TOLIOHUX METOiB pery-
JIOBaHHA (Uepe3 CTBOPEHHS JIIr 1 co103iB, KOMOHI3AIiI0 cycifHIX yTBO-
peHb, GOPMYBaHHA MipaMifaJbHUX perioHaJbHUX CTPYKTYP 3i cBOIMM
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KpainaMu-rereMoHaMmu Ta in.). Ha erani yTBOpeHH#A AepikaB MOXKHA BHO-
KPEMHUTH TaKi perioHanbpHi mifcucTeMy MiMHAPOZHOTO IpaBa: OIM3BKO-
cxigHa (3 KiJIbKOMa cy6perioHaIbHUMY MiZICUCTEMaMM: MeCOTIOTAMCHKA,
aMapHCBKa, ManoasificbKka), ingifickKa, KNTalCchbKa, aHTHYHA cepesseM-
HOMOpPCBKA (TpeKo-pUMChKHIL peTioH) Ta iH. ¥ Oaus3bKocxifHOMY perioHi
XapakTepHUMH OyJIH OpraHisailis Mi’>KHEapOAHO-IIPABOBOTQ PEryJIIOBaHHA
y BUIVIAA] “ciMeiHuX BigHocuu” (BJacTHBa aMapHCBKIN cucTteMi MiKHA-
POJHOTO TIpaBa), MixkocobucricHi MiskHapoaHi BifHOCHHY, BeJUKa DPOJIb
JUHACTHYHUX MUIo0is v miarpuMni cucremu Tomo. B aaTuunii I'penil
O0inpInmi BOIUB Ha (GOPMYBaHHS MiKHapPOJHOTO IIpaBa Majo iCHyBaHHA
CYBepeHHHUX YUYACHHUKIB MIKHAPOJHUX BiJHOCHH. ¥ PpUMCHKOMY perioni
0CcO0JIMBiCTh MiMKHAPOAHOTO IpaBa Biobparkena B Xapakrepi “jus gentium”
K TIpaBa, CIIJIBHOTO JJA BCiX HapoaiB. ¥ KuTalicbKOMY 1 iHZiAChBKOMY
perioHax y hopMyBaHHi Mi’KHapOJHOTO IpaBa MepeBaKai4dy poJb Bifirpa-
BaJia IpaBocBimomicTs (y TomMy umcai $ pesirifina), mpaBoBa JOKTPUHA,
HOPMY MOpaJii, eTHKMY i DUTYaJIiB K IPABOBOTO JiXKepeJia Ta iH.

PerionanbHi ocobnmBocTi hopMyBaHHA Mi*KHAPOJHOTO IIPaBa He 3a4e-
AN HOTO eJIeMeHTHO-KOMIIOHEHTHY CTPYKTYPY, AKA 3a CYTTIO OyJa To-
TOXKHOIO Y BCiX perioHax, AK yHacJHiJOK MisKperioHalbpHUX 3aI10314Y€Hb
(erumeTchKa TPhOXEJIEMEHTHA CTPYKTYDa HOPMM MiXXHapOAHOTO IpaBa
6yJia mepefHATa MECOTIOTAMCBKHM PETiOHOM yaKe 3 IX IepIIuMH KOHTaK-
TaMM), TAK i IpUPOSH, OCHOBHUX BJIACTUBOCTEH i BaKOHOMIipHOCTEH IIHOTO
TIpaBa AK peryJjadaropa MiskHapoguux BignocuH. IIpakxTuuyno B ycix perio-
Hax #0ro cTaHOBJIEHHA HIILIO ueped (OpMyBaHHSA TAKNX KOMILJIEKCIB HOpM,
K TIpaBocy6’eKTHiCTh, BiAOBiZAARHICTE, CTATYC TepuTOpii, iHO3eM1iB
TOIIO, BUAiTeHHA cienudivamx 06’ eKTiB (MpeaMeTiB) peryaoBaHHs: 10~
TOBipHHX, FUILIOMATHIHUX 3HOCHH, TOPTiBJIi TOIIO Ta IPUHIIHAIIIB # iMTIe-
paTUBHUX HOpM. Xo0oua KOKeH i3 TaKkux iHCcTUTyTiB (1 HOPM) MaB CBOIO
perioHaJbHY OCOGJIHBiCTH: OCHOBHUMM CYy0’ €KTaMH MisKHADOIHOTO IIpaBa
Ha Baunsskomy Cxopni Ta 8 Maniii Asii Oysnu npasuresi (cyBepernu), B Kurai,
Ispii — mapi, cotosu kpain; y I'pentii, Meconoramii — micta, Homu, XpaMu
Ta in. CBiil perionanbEU XapaKTep MaJu iHCTUTYTH IPABOHACTYIHHUIITBA,
BU3HAHHA, BLAOBIANBLHOCTI, AXKepeJ Ipasa Ta iH., 1110 He MOIJIO He BILJIHN-
HYTH Ha cnenudiKy CTaHOBJIEHHA i PO3BUTKY CTApPOJaBHLOI perioHaJIbHOL
MiXHapPOAHO-TIPABOBOI AYMKH.

¥ 6inbIIOCTi MiXKHAPOJHUX [IKepeJl PerioHiB o-pisHOMY TPaAKTYyBaJIH-
CA NUTAaHHA HOPMH MiXKHapOJHOTO IIpaBa Ta iHImux Horo Kareropiil. Tak,
Yy ZUIIJIOMaTHYHOMY JIUCTYBaHHI IpaBUTEiB 6/1M3bKOCXiHNX KpaiH cdop-
MyJILOBAHI He JIHlile IPABOBIi O3MIIil CTOPiH, a I OCHOBHI JOKTPHHAJbHI
Mi’KHapOJAHO-IIPAaBOBi 3acafi: CYMIiIHHOTO JOTPUMAHHA 30008’ A3aHb,
IIPaBOBOI EKBiBAJIEHTHOCTI Ta B3a€MHOCTI, BiIIIOBiAaIHLHOCTi, BEePpXOBeH-
CTBa BJAaAY HAJ TePUTOPicio i miAZaHUMHU, IPUHIUIMN MiXKHaPOLHOTO
TOproBeJbHOrO 00iry Ta iH. IlboMy perioHy 6inbi BJIaCTHBE IOEIHAHHA
IPaBOBUX 3acaj 3 PeJIiriiHUMH, TYT KPidhb YCIO CYKYIHICTh MidKHAPOIHO-
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ro IpaBOPO3yMiHHA HIPOBOJUTHCA TPUEAMHA ifies: ilea TBopenHs (Bce MixK
HapozaMH 3afaHo 6oramMu), iiesd po3BUTKY (HpaBUTeI] HALLIEHI BUITIOK0
BJIAJOI0 JOMOBJIATUCA MisK ¢00010), iess BHOPSAKYBaHHA, (PDYHKIIIOHYBA-
HHJA (A14 30epeskeHHA CTBOPEHOT0 60raMu CBiTy JII0AAM BAPTO BIIOPALKO-
BYBaTH iioro GyHKIIOHYyBaHHSA 34 000B’ ASKOBIME HODMATHBAMH).

3 1aBHBOETUIIETCHKHX, XeTCHKUX [KEPes MOXKHA 3pOOUTH BHCHOBOK,
110 1i HapoAM MOAiJAMY BifiHY Ha ABa THUIH: pendirifino caHKIioHOBaHY
(6oporsba 3a 3BiILHEHHA cBOET KpalHM Big sarap6HuKiB, BificbKOBi TOX0-
JI4 1714 IOHIMPeHHd cBOel peuririi) i saboporneny 6oramu. B aHTHYHY e[IoXy
neil moAina TpaHCHOPMYETLCH B AYAJIi3M CIIpaBeANNBOL i HecTpaBeINBOI
BiitHU.

Mixxkrapoxno-upaBoBa gyMmKa Iugil e micturs igei pisnocti, inansigu
BUBeZeHi 3a Mexi MixkBrapogHoro npasa. PiBHicTh 3apomKyeThCcsa Ha PiB-
Hi kacT i Mae iepapxiuawii nopsagok (pieHicTs 3a KacTramn). Injificbka KOH-
Iennida €eJUHOI0 CBITONOPANKY GYAyEThCA Ha 3acafax MaHIaIu AepiKas,
3 BUGHAYEHUM MicleM I KOXKHOI KpaiHu arinHo 3i crymedem ii 6iaro-
poacrsa. IlogonaTu 11i 6ap’epu s3acodbaMu MisKHAPOAHOTO ITpaBa He MOXKHA,
OCKINBKY He MoXke OyTU CHiJIBHUX 3BUYAIB (K 1 J0roBOPiB) MiK BHIUMK
Ta HIpKUnMH. [JokTprHa B inaifickkoMy perioni dopmysasa 6iabIl ryMaH-
He CTABJEHHA [0 BUpileHHs npobieM MiKHADOZHOTO mMpaBa (3 UIeCTH
dhopM 30BHIIIHBONOIITHYHOI AisnbHOCTI BilfHi BiBejeHe yeTBepTE Micue,
ane i Ipy HOMY BOHA Ma€ NOYMHATHCA B KPANHLOMY BUIIAJKY, 3 JOTPH-
MaHHAM JleTaJIbHO po3pobieHuX 3aKoHiIB i 3BuuaiB). HoxkTpuHaipHO 6y10
po3pobieHo Kxacudikaiio cys’eKTiB MIdKHAPOIHOIO [IPaBa 3 BJACTUBUMHU
im cTarycamu (“kimaTpia” — Braguka, “pajikan” — uap, “caMmpamkiia’ —
iMmepaTop Ta iH.).

MiskHapogHO-IpaBOBa JyMKa KuTaio po3BUBaIacA B YOTUPHOX OCHOB-
HUX HaIpaMax: KoEGyuiaHcTBO (IpeBaliounii), 1a0cusM, OyAausM i ae-
rism. BoHa Buxozusa 3 TOro, 10 B MI3KHAPOJHO-NIPABOBUX BiHOCHHAX
TOJIOBHHM € He HOpMAa, a IPABOBA CUTYAIlisa SIK HeIoAiJbHe IfiJe, 3 Kol
noTpi6HO BHBOAWTY OCHOBHI 3acaju MiXKHAPOAHOro npasa. Xod MKOJIX
BHOCHJIH CBO€ 6aueHHA MisKHAPOAHOTO MpaBa (KoH(YIIiaHIll IponaryBain
imero B3aeMHOCTI, BUBHAHHSA CIIPABEAJINUBOCTI, rymManuocTi; Mo-11au BucTy-
[1aB IIPOTH MOJITHKH i30na1il Bif HeKUTAHCHKHX HAPOAiB, BCTAHOBJICHHS
pPiBHOIIPABHOCTI I1aPCTB Yepe3 yKJIagaHHA MIdKHAPOLHMX JOTOBOPIB; Jeri-
CTH HaJaBaIU IlepeBary JOroBopy nepej 3Bu4aeM i puryaiamu; Men-11zu
BHCYBAaB i/lel0 cIpaBeIMBUX i HecIpaBeAIUBHUX BilfH Ta iH.). 3arajom 3a
faraTbMa mapaMeTpaMH MiXKHAPOAHO-IPaBoBol aiansHOCTi [TifHeGecHOl
ixHi nornaau 3b6iranucsa (IPaKTUYHO €MUHUM Oyao OaueHHs peatisanii
MiXHapPOJHMX ZOrOBOPiB, AKe CKIAKAN0CH 3 ABOX HEMOMIJILHEX Yy Yaci Ta
IIpocTopi cTafii: caMOHRaIalITyBaHHA HA Peasiizalliio i BjacHe peasizanis)
Ta iH.

I'penpki MucauTe i BUCIOBIIOIOTE MOHATTA: “YUYACHHK MIXKHAPOJHHX
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BigHOCHH”, “cy0’eKT mIpaBa HAPOAiB”, “NOBHOBAXKHWI IPEJCTABHHUK HoIica”,
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“mpusijei Ta imyHiTeTn” ToImo, Aki GopMyIOTECA Y TIOETHAHH] IPUPOAHO-
IIPABOBHX i MOSUTHBHHX 3acaf i HAOYBaOTh aBTOHOMHOTO MiKHapOLHO-
NPABOBOIO 3HAYEHHA. ¥ TOHATTI “cipaBeyinBicTs” 61IBNIICT BUALIAIN
eKBiBaJeHTHICTS, BixmoBigHicTh; mitaropifiti — piBHicTL, TPOTOPIil-
HiCTh, AKUM He MAIOTEL CyIepednTH MidKHapoAHi norosopu; v IlimaToHa
BOHA He BUKJIIOUAEC IPUMYCOBOCTI Ta 3BOAUTELCSA 0 TOrO, 06 KOMKEH MaB
i po6us ceoe; y Kcenodonra BoHa € OCHOBOIO TJIyMaueHHs “pacta sunt
servanda’; gis ApicToTesns — Le OCHOBHUI IPUHITUI B3AEMUH I'PEIIbKUX:
HoJIiCciB TOIIO. ,

., PumchKi ropueTy Ta MUCAHTEN] TPUBAJIUE Yac OyIIN Tij BIJINBOM I'DEIlb-
KNX MIXXHAPOJHO-IPABOBUX ifieil, AKki BoHu mpuBesu B cucremy. Boun
3aTI03UYMIN Y TPEKiB MOeiIOBaHHSA MiKHADOAHNX BiTHOCUH, aje BiAMO-
BIJINCH 3BOJMTH MOJe]b A0 KOHKpeTHol Kpaium, a ToMmy cy0’€KT MisKHAa-
POZHOTO TIpaBa BOHH PO3YMILJIN He AK KOHKPETHY JePKaBy YU HApOJ, a AK
CYKYIHiCTh mIpaB i 060B’s3KiB, AKMMHU BOHA BOJTOLiI0TH. ¥ Pumi 3amouar-
KOBYETBCA MisKHAaPOJHO-TIPaBOBa cllelliaxizallia B Teopii npasa, a 3rofoM
TAYyMadeHHA MUCIUTENIAMH IbOTO IpaBa cTaHe Horo JOKTPUHAJIbHUM
000B’ A3KOBUM J:KepesioM. PUMIAHY MePITMMHY Jau BU3HAUeHHSA MisKHAa-
pozuoro npasa (Ilinepon, I'aii, Yabsnian, 'epMmoreniag Ta iH.), 3anouar-
KYBAJIN AOCIiAMKEeHHs MBOT0 ITPpaBa 3a HOro AKepesaMu i incTuTyTaMu
(moconbcbKe, TOProBeabHe, JOrOBipHe, MOPChbKe IPaBo, IPAaBO BilfHU Ta
iH.), BBEIX OHATTS “BiANOBIAAIBLHOCTI 38 IpaBOM HapoOAiB” (dKe BiApis-
HACTLCA Big “ruBiasHol BigmoBigaabHOCTL”), JaIn MisKHADOHO-TPABOBE
OOT'PYHTYBAHHA CIpAaBeIIMBOI BifiHN, ToAiININ TPaBO MUY i IpaBo Bi-
HU Ha CKJIAJIOBI iHCTHUTYTH Ta iH. '

ITpakTuU9HO B:Ke B CTApPOAABHiit epiol GYHKIIOHYBAHHA MiXHADOJ-
HOro mpasa 6yau chopMoBaHi Bei HOro OCHOBOIIOJIOMKHI NPUHITUIN Ta
HOpMH. AJle He BCi BOHM (UM He IOBHOK MipO0) BUABUJINCE 3aTPe6yBAHU-
MU B eHIOXY (heoJaTbHIX MiKHAPOAHO-IPABOBUX 3MiH i TpancopMamiii.

2.2.2. CepeHbOBIUHE MiKHADOJHE IPABO

Teropii miskHapoaHOTO IPaBa, AK i icTopii POBBUTKY MisHAPOAHO-TIPA-
BOBOI [YMKH, BJIACTHBUI KORTHHYITeT i HacTyIHicT. AJle B OKpeMi rmepio-
I, KOJIU MiKHAPOAH] BIAHOCHHN KapANHAJIBHO 3MiHIOIOThCH, BiAnoBigHi
TpancopMAaIiiiHi Ipoiecu 3axX0IIIOIOTE i MilKHApOAHe MPaBo. Ba BCIO
icTopiro eBomIoIil MiXKHAPOAHOTO IIPaBa MOYKHA BUOKPEMHUTY IT’ ATH OCHOB-
HUX TpaHchopmatiiiHux eramis: 1) TpaschopMalrisa TpaluiiEUX IPABUII
TMOBeNiHKK B PaHHE MijKHapOAHEe ITPaBO B mepiod GopMyBaHHA BOMXKIECTB
imporonep:kas (“kBasiTpanchopmania”; abo crazis, Ha AKIK JeriTuMisy-
I0Th HOPMH MiXHAPOJHOTO CIIJIKYBaHH:A, IM HaZaloTh IOPUAUYHY CHIY
i opopMIIeHICTE, STKA 3aBEPILIYETHCS HA eTAlli CTAHOBJIEHHS CTApOJaBHIX
neps:xas); 2) TpancdopMaIia nepiofy posmany “ripamimansHoi” cucreMu
MixXHapOAHOro mpaBa (eTaml Mepexoay A0 PAHHLOrO cepelHbOBiUU);
3) TparcopMania cepeAHbOBIYHOrO IIpaBa y KIacu4uHe (Medxelo Mixk 1mu-
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MU THIIAMH MiXHAPOTHOTO paBa OPUMHATO BBAKATH YKJIAAZeHHA BecT-
danscbroro mupy 1648 p.); 4) rpanchopmaitia XVIII—XIX cr. i nepexin
[0 TIO3UTURICTCEKOI0O MiXKHAPOAHOTO IIpaBa HUBiNisoBaHUX HaNi#; 5) Tpamc-
dopmMania MimxkIep:KaBHOro MiKHAPOAHOrO IpaBa y 3B SI3KY 3 KPU3OH0
iHCTHTYTY JepikaBU sIK OCHOBHOTO Ta €UHOTO MOT0 cy0’€KTa 3 IOCTYHOBUM
HAPONTYBAHHAM V¥ HHOMY KOMIIOHEHTa npaB iiogunu (3 cepeguau XX crT.).

Ha oxpemux eranax eBosionii MiskHapoaHOTO IpaBa Big0yBaInch cBOI
crnenudiuni TpaHChOPMAaLiHI 3pYIIIeHH: Y mepiox mepexony Big MiskHA-
POLHOTO IIpaBa BOKIECTB i HecTabilTbHUX PAHHIX AepsKaB [0 MiKHAPOA-
HOTO IIpaBa CTabiILHUX CTaPOLABHIX JePKaB, MIXKHAPOJHO-IIPABOBI 3MiHN
B CePeAHbOBIUYi B pe3yIbTaTi MaNChKOI PEBOJIIONI], 3MiHM BHACIIIOK KPH3,
pukJmkanux Iepororo i Ipyroio ceitoBumu Bifinamu XX cT., y npomeci
IeKOJIOHi3aIli, po3naly ABOIIOJAPHOIL CCTeMHU, B 38’ A3KY 3. ryobasisamiero
MiXHapOAHWX BimHocuH Ta in. K npaBuio, Tpauchopmaria BindoysaeTn-
csy crocif, Axui BayKKO MiggaeThca 30BHINIHI# ¢opMastisairii (eBosrroirid,
rapMoHisalis, yHiBepcaJsisaiia, rirobaJsisamis un, HaBiThH, 3BUYAHNUHN
posBuTok). Toai auHamiky BHYTPilTHiX 3MiH MOYXHA BUABUTYA HA OEeBHIH
icTopuuHil BigmameHocTi Big mux 3MiH ab0 Ha JOCTATHLO OUEBHUAHUX 3Mi-
HaX, AK1 HeBa’KKO BUSABUTH Ha Yac ix peasisamnii: 1) akyabTyparis (3mina
YY MOMIUPEeHHSA MiXKHAPOHOT'0 TPAaBa B Pe3yJILTATI BILIUBY OLIBII PO3BH-
HEHOT0 Cy6perioHaabHOro0, PerioHAJbHOrO Y1 KOMILIEKCHO-PeriOHAIbLHO-
ro npasa); 2) yHidikamia (cmoci6 BupoGiieHEA B OKpeMOMY cyOperiosi,
perioni abo Ha yHiBepcaJIbHOMY DiBHi CITiIHLHOTO Y3TOAKEeHOT'0 MisKHAPO/I-
HO-IIPABOBOI'O KOMILIeKCY HOpM); 3) iHTerpailis (06’ fHaHHA JOKAIbHUX,
NapTUKYJIAPHUX HOPM Mi’KHaPOAHOTO IIpaBa B cybperioHanabHi, cybperio-
HaJILHUX Y PEeTiOHAJIbHI, a OCTAHHIX B YHIBEPCAJIbHI, 3 AHYJIIOBAHHAM, Bix-
MiHOIO UM 3MiHOI0O HODM, L0 cyliepeuaTs abo He y3romxKeHi 3 HopMaMu
BiamoBigao 6inbH101 cepu aii); 4) audysia (3acié nepeTBopeHHA MixKHA-
POJHOTO ITPABA Uepes IPOHUKHEeHHS B HOI'O HOPM Ha OCHOBI 3aI103MYeHHs,
penten1tii 6iybIn eeKTUBHUX IIPABOBUX MPHUIUCiB); 5) KOJIOHi3aIliA (IpHMy-
COBO-HACWJIbHUIbKE IMOIINPEeHHSA MIXKHAPOAHO-IIPABOBUX CTAHAAPTIB HA
KpalHU 3 MEHIN PO3BAHYTOIO MiXKHAPOLHO-IIPABOBOIO KYJILTYPOIO) Ta iH.

Haii6inp111 TpuBaor 6yJia TpaHcdopMallis cTapofaBHLEOr0O MidKHAPOA-
HOT'O IIpaBa B CepeJHBOBiYHE, B X011 AKOI Oysia cdhopMoBaHa CTPYKTypa,
OCHOBHI iHCcTUTYTH 1 mepiii ranaysi deoxanbHOro MisKHapPOAHOTO IIPaBA.
¥ cepefHBOBIUHOMY MIKHAPOAHOMY MpPAaBi CTPYKTYPUIAIIID OKPEeMUX
iHCTHUTYTiB MOYKHA BUSBUTH 34 IPEIMETOM i MeToZioM peryJoBaHud. Tak,
y IpaBi MiKHapOAHUX JOTOBOPiB (DOPMYIOTH OKPEMi CYKYIHOCTL HOpM
M[OA0 YKJIALAEHHS Yo 1; IPAaBHUJja, 110 BCTAHOBJIIOIOTDH 30008 A3aHH A II0-
JI0 BUKOHAHHS JOTOBOPiB, BU3HAYAIOTH YMOBH paTudikaliii, HeUnHHOCTI,
IPUNIMHEHHA Al OTOBOPY; NPOJIOHTAIlIl Ta iH.; V¥ TOCOMBCHLKOMY IpasBi
¢hopmyIOTH HOBI HNiIiIHCTUTYTH: ANTIOMATUYHUX PAHTIR i KJaciB, moOBHO-
BayKeHb, BIpUNX JOKYMEHTiB; IPOIeAYypPU AUIMIOMATHUYHAX II€PETOBOPIB,
AUIIOMAaTil Ha BUIIIOMY PiBHi, 4 3T0[0M CTATYCY HOCTiMHUX JUIIIOMATHYHIX
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IpeACTABHUIITE, KOHCYJIIB Ta iH.; Y TOPropeJibHOMY Ipasi dopMyeThecd
iHCTUTYT HANGLIBII CIPUATANBOIO PEKUMY, OCTATOYHO NOALIAIOTE 00’ €KT
IPaBOBOI'0 PeryJIIOBAHHS HA OYBJiYHO-TIPaBOBY Ta NPHBATHO-IIPABOBY
TOPriBiII0, 3aII0YATKOBYIOTHCS HOBI iHCTUTYTH ApMapKiB, mpusiieis, ocra-
TOYHO 3aKPIILTIOETHCA IIPHHIIAI B3AEMHOCTI IK OCHOBA TOPIiBJi, BBOAUT"
cA IHCTUTYT KOJIEKTUBHOT'O YIPABJIIHHA B TOPrOBEJIbHUX KOJIOHIAX TOIIO.
He MeHUI BifuyTHO BiZOyBaeTHCA CTPYKTYPH3AIia 1 B iHITUX iHCTHTYyTaX
(y mopcbroMy mpasi GopMYIOTh KOMILIEKC HOPM CTOCOBHO DEXUMY MOP-
CHKUX TIPOCTOPiB, CBOOOAH CYAHOMIABCTBA, pHOAIbCTBA, CTATYCY MisKHA-
POIHMX piK Ta iH.; B iHCTUTYTI MUPHOT'0O BUPillIEeHHI MiXKHAPOJHUX CIIODiB
IO KJIaCUYIHUX TPeTeHChbKUX CYAIB H0Aal0Th Caigui i y3romxyBanbHi KO-
micii, imcTuryT mocepensuunTsa ITann PuMcekoro ta id.; B npasi Bifian
pasoM 3i erapoaBHiMH iHCTUTYTaM¥ (OTOJOIICHH A, BeAeHHA i IpUIIHHEH-
HA BifHM) YTBEPIIKYETHCA iIHCTUTYT MOEANHKIB MiK IIpaBATEAAMH, 0610~
' K 3aMiHY BOEHHUX Aili, TUIIapCcTBa, MOPCHKOTO Ta CYXOiIBHOIO Hell-
TPAJiTeTyY, CTATYCY BJACHOCTI, IPU30BUX CY/1B TOLIO.

CrpyKTypHu3allid cepefHLOBIYHUX iIHCTUTYTiB Mi*KHAPOJHOTO IIPaBa Ha
migigmcTUTyTH MpUBeNa 10 GopMyBaHHA raayseii. ¥ mepionx peogansHol
posapobaenocTti (X—XIII cT.) cKAaZAI0THCA OKPEMI raTy3eBi KOMILJIEKCH
11e 3 He AyKe TICHUMH i TPUBAIMMY MIXKTraay3eBUMHM 3B’ A3KaMu. A 3 me-
pioay yTBOpeHHS BeIUKHX (eofaJbHUX CTAHOBUX MOHAapXiil, i ocobauso
3 mouatkoM abeomorusmy (XIII—XV ¢T.), MOKHA TOBOPUTH IPO AKTHBHE
¢dopMyBaHHA HIPAKTHUHO BCiX BigoMMX rajnyseid 1ibOro rnpasa (epuiumn
YTBOPIOKTLCA Ti 3 HUX, IIT0 PETryJIIOITH HafGiIbIl BaXKJIUBI BUAY 3HOCHH!
MMpaBoO MisKHAPOJHHX AOTOBOPIB, BifiHN, DOCOJbCHKE, TOPrOBEJbHE, MOD-
CbKe IIPaBo).

¥V cepenHi BiKHM 3aKJIaa€THCA TAKNI MeXaHi3M YTBOPEHHSA raaysi Misk-
HapOAHOro IpaBa: 1) icHyoui KOMIIJIEKCH HOPM Ta BXKe YTBOPeHi iIHCTHTY-
TH, SKi Maau cHinasHuE 06’ KT (IpeaMeT) PperyaioBanusa (BUI MisKHADO-
HUX BiJHOCHH — IIOCOJLCBKi, JOTOBipHI, TOProBeJbHi TOII0), 00’ € IHYIOTE
V BiATIOBIAHY rajy3b 3 VKPIMJIEHHAM BHYTPINIHiX 3B A3KiB Mik HUMH,;
2) B 0OCHOBY YTBOPEHHS Tajy3eil MOKJAaAeHo BifnmoBiguuil iMmnepaTuBaUi
(ranysesuit) npuHnui (“pacta sunt servanda”, HeZIOTOPKAHHICTE IOCJIIB,
€BOOOJH BiIKRPHTOTO MODPs, HalbiIbIII COPMATINBOIO PEKUMY TOPTIiBIIL Ta
im.); 3) 3asexHO BiAg BUAY BifHOCHH, 1110 € 06’ €KTOM pery/oBaHHA ranysi,
¢dopmyroTheA 11 OCHOBOIIOJIOMXKHI AKepesia (0JjHA ranyss MoXke hopMyBa-
THCH IePEeBaXHO Ha OCHOBI MiskHapogHUX 3BMuaiB, B iHmIi# npeBaiioe
JIOTOBIp, TPETs POPMYyETHCH Ha OCHOBI Kogubikanii okpemnx ii imeTuTyTiB,
iHIIa — Mae ZOKTPHUHANLHI Mkepesna (K OIPOEeKTH “BiuHOrO MUDY”).

YV cepesHbOBIUHHI 1€PiOL ROCUTE BiTUYTHO PO3BHBAETHCA MiXKHADOXA-
HO-TIpaBoBa AyMKa. B €Bpomi MoKHA BUIAIJIUTH ABa OCHOBHUX HAIDAMH
dopMyBaHHS MiXKHAPOLHO-IPABOBOI ifeosorii: cBiTrchruil i pesirifiHui
(XpUCTHAHCHLKHIH), KOYKEeH 3 AKNX MaB CBOI HifHAaIpAMH # eTany CTAHOB-
genss. Tak, y CBiTCbKOMY HanpsAMi BHOKPEMJIIOIOTE: pAHHBOCEpEIHBOBIU-
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nuii nepiox (A. Boemniii, M. Kacciozop, lopaan, I. Epyrena ta in.); ocHOB-
ni HampAMY IX ZOCHisKeHb — HMPUCTOCYBAHHSA AHTHYHOI MisKHAPOILHO-
11paBOBOI AYMKH i IPAKTUKY O HOBUX YMOB, OOI'DYHTYBAaHHSA CBITCBKOL
BJIAA¥, POSKPUTTSA 0cOBIHBOCTEH MisKHAaPOAHOI mpaBocy6’eKTHOCTI, 3am0-
4YaTKYBaHHS Teopill “BiuHOro MUPY” SIK OCHOBH €BPOIIEHCHKOTO IPABOIIO-
PALKY TOUIO; eTall CTAHOBJICEHHSA CepeJHbOBIUHOI MiXHaApPOAHO-TIPAaBOBOL
soxtpurn (JIx. Concbepi, A. Hante, B. Oxrawm, II. Mo6ya, M. Hagyan-
cbknit, M. Kysaucekuit, K. Ilisanceka, I. Tloge6pay Ta iH.) — eTamn 3aBep-
weHHs GOpMyBaHHSA CePEAHBOBIUHUX MiKHAPOAHO-IIPABOBUX KOHIIEIIIii
cBiToBol MoHapxii, B3aeMozil cBiTCHKOI i IIePKOBHOI BJIagU, CIIPABENJIH-
BOCTi Ta PiBHOCTI y Mi*KHApOJHUX BiTHOCHMHAX, IPOEKTIB “BiuHOoro Mupy”,
no0YyAOBM MiXHapOJHOI CHCTEMH /eDPyKaB HAa OCHOBL CIpaBelIMBOCTI;
it eTanr GopMyBaHHA HAIllOHATBHUX MIKIJ i BJIacHe HAYKH MiXHapOJAHOTO
npasa. He MeHNI Ba)KJIMBUM BHTOKOM JJsi POPMYBAHHA HAYKH I{bOTO
npaBa 6ysu GyHIaMEeHTANbHI Ipani MUCIUTEIIB TEOMIOriYHOI MiXKHAPOA-
HO-IpaBOBOi izeosorii (A. Megionaucskmii, A. Baaskersuii, Ilanu Pum-
cekiJleB I, I'puropiii I, I'esraciii I, Mukoaa I, Cs. Asitye, I. CeBinbchEnii,
A. Anxkyin, Arobapn, P. M'makmap, I'panian, KanoricTu i KomedTaTopn,
T. AkBiHCHK U, AKOTO TEOJOTH BBAKAIOTH POAOHAYAIEHNKOM HAYKH I[HO-
ro npasa, ®. Birropia, 1. Coro, ®. Cyapec Ta in.).

Binbysasucs i1 3SMiHM B DPO3BUTKY IPABOBOI IYMKH iHINMKX CepeHBOBIT-
nux perionis. B Inzii Bona posBuBajyacs Ha 6ilTONAPHUX 3acafax: MyCyJIb-
MaHCBKIH imeosorii i mokTprHax KpaiH ApbABapTH, AKI 30eperyu craj-
KOBIiCTB iHAIHCBKUX MiXXHAPOAHO-IPABOBUX LOTJIAAIB. ¥ HbOMY perioHi
Pi3KO 3HM3MJIOCH 3HAYEHHH, SKe PaHillle HaJaBaJI0CA iHCTUTYTY HeTpaJIi-
rety. B Kural npaButesni i MmucauTesni mpogoBRyIOTEL TPpaHCHOPMYBATH
[0 HOBUX YMOB CHHOIIEHTPUCTCHKY iJ1€0JIOTiI0, 1110 ITIPU3BEJIO [0 iICHYBAHHS
B OINifiHI#A TOKTPHUHI TPHOX KypCiB, ki He 3biranucs: 1) 3 KuTAACEKUMU
JlepKaBaMH — NJOKTPHHA CBITOyNOPAKYBaabHOoI MoHapXii 3 “Cunom He-
0a” Ha 4oJIi; 2) 3 HEKUTANCHKUMM JePKaBaMU, SKi BU3HaBaIu HOTo Iepe-
Bary, B JOKTDHHI Jisi0 Te caMe IIOJIOXKEHHA, a Ha npakTuni Kurait mpo-
BOAMB HOJIITHKY M’ IKOTO HIOKPOBUTENbCTBA; 3) 3 HEKUTANCLKUMHU Jepsxa-
BaMMU, K] He BU3HABaJIW KUTANCHLKOI 3BePXHOCTI, odimiitno aigna 114 cama
JOKTpHHA, a Ha npakTuIli Kuta# ynHMB 3a/1€KHO BiJi KOHKPETHOI CUTya-~
uii (Bix sacTocoByBaHHA cuIH 10 GOHKOTY UM i30aa1Iil CynIpOTUBENEKA).

¥ neii nepiog BiguyTHO 3asiBUIM PO cebe icIaMCHLKI MisKHapOAHO-TIpa-
BoBi foKTpuHM. TyT ynepiie Ha perioHaaLHi# OCHOBI QPopMyeThLCA HayKa
Mi’KHapOIHOro IIPaBa 3 BJACTHBUMH 1 cmenudiuHuMy MeTogaMH JOCJIi-
MMKeHHS, JOKTPHHI HaJla€ThCA IPiOPUTETHE SHAYSHHSA K JIKEePeIy MixK-
HAPOLHOIO IIPpaBa, 3aI0UYaTKOBYEThCA Kogudikamisa, inansin Bu3HaeTsCca
¢y6’€KTOM MiXKHAPOZHOIO MpaBa Ta iH.

SarajoM MOXXHa KOHCTATyBaTH, 1110 B CEPeJHLOBIUHOMY MiskHAPOTHO-
My mpasBi 6yJiu 3aKJiaeHi BCi 0CHOBOIIOJIOMKHI 3aca iy KIACHYHOTO MiskHa~
pPOJHOTO IIpaBa, 8 B cePeJHLOBIiUHIN MiKHADOAHO-IPABOBiH JyMIi — BU-
TOKH KJIACUYHUX JOKTPUH, IIIKiJ 1 HAYKM Mi’KHAPOIHOIO IpaBa.
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2.3. Kaacuune MiKHapoaHe NMPaBo

3a XxapakTepoM i CYyTHICTIO miJ KJIaCHIHUM MiKHADPOXHUM npaBOM
po3yMiloTh 311661JILIIIOI‘O €BpOLEiChKe NPaBo, fKe B IPAKTHIHOMY ILIAH]
copMyBaIOCh Ha OCHOBI PIMCBKOr0 Ta KAHOHI4HOTO IIpaBa, a B MIKHA-
DOZHO-TIPABOBii Teopii — Ha ifesix anTHYHEX dinocodis, Bi6nii, BueHHAX
OTLiB IIepPKBU, KAHOHICTIB, I'JIOCATOPIB i HOCTTIOCATODIB.
 Bassuuaii 1eii nepiof y po3BUTKY MizKHAPOAHOTO IPaBAa 3aII09aTKOBY-
10Th 3 BecThaischKoro Mupy 1648 pP., KOJH CKJajgaacsa MimnepmaBHa
cucreMa Mmcnapommx BigHOCHH III/IBlJIlBOBaHI/IX HapomB TO3UTHUBiCT-
CBKOT'O XapaxKTepy.

‘BecrdanbchKuii MUD OCTATOYHO 3aKPiNUEB XapaKTep HOBOTO THITY MisK-
HapOLHOTO IpaBa, AKUil cKi1asca B €spomni. ITo-mepie, B HBOMY OYyJIO
chopMyILOBAHO IPUHIINII CHCTEMY €BPONIEHCHKOT0 OAIAHCY CHJI: CTBOPEH-
HA B MiKHADOAHUX BiZHOCHHAX 3a AOIOMOIOI0 MiMXHAPOAHO-IIPABOBOTO
peryJjoBaHHS cTany HositTuyHoI piBHOBaru. Ilo-gpyre, nuTaHHA CyBepeH-
HUX, HaliBCYBePEHHHUX i HeCyBEpeHHUX JePiKaB yIeplile cepHo3HO I10CTAa-
70 Ha Becrdanschkiil mupHil kondepennii 1648 p. i 6yso sakpinnene
Yy BigmoBigHux moroBopax. Tozi 6ya0 BU3HaHO, HI0 NePHKABH € YTBOPEH-
HAMH B MiKHAPOJHOMY CYCIILIHCTBI 31 BBAEMHUMU IPaBaMHU it 000B’ A3KAMH.
IIo-Tpere, BecrdanbCbkuM MUPOM (PAaKTHUYHO 3aKPIILIIOBABCA IPUHIIMIT
c¢BoOoauM pelririi (Bipocnorimanusa). SIx Haciaizok, KaTosaunbka mepKBa
BTpaTHja MAHIBHY POJb HA TepeHax €BPOIN, KOTPY BOHA MAJIa BIIPOAOBIK
momepeHixX cToJiTh, a BiAMOBiIHO, i BILJIMB HA Mi2KHAPOIHO-ITpaBOBE pe-
ryJa0BaHHA B perioHi. ITo-ueTBepTe, AOroBOpaMu 3aKPiNIIOBaBCA MidKHA-
POAHO-OPABOBUI CTATYC TEPUTOPii Ta MiATBEepPAKYBaBCA IPUHIIUI He3a-
JesxHocTi. IHCTUTYT TepuTOpil ocTaToUuHO HAO0YB CBOIX KJIACHMYHUX PHC.
Okpim Toro, BecTdhasbcbKUM MUDPOM 3aKpinaioBanacsa HelajdeKHICTH
IlIBeitnapii ra Higepnmanais Bixg PuMcbkol iMmepii.

3a pisHuMH ITepioAU3aIiAMY MisKHAPOAHOTO IIPaBa, 3a0PONOHOBAHUMHU
Buenumu (ppaHIysbKa ernoxa Ta GpHUTaHCHKA €110X4a, nepiox aii Bectdanb-
¢bKol cucTemMu Ta Ppannys3pKa peBoJIIoltif, mepios KoHrpecis i koHpepeH-
it XIX eT., 3a/IesKHO Bl yKIaZaHHA BAXKJINBUX MIYKHAPOTHUX JOTOBOPiB
Y1 BATOMMX iCTOPMYHUX DOALHM ¥ MisKHAPOAHUX BiIHOCMHAX — KOHTPECIB,
BiliH Ta iH.), BarajioM mpocTexyeThed OinbIine €JHOCTI MOTNAAIB Ha KJa-
cuuHe Mi’KHapoaHe IIpaBo, aHi¥K Ha CTapOJaBHE UM cepeJHbOBIUHE.

IIpaxTuuHO 36iraloThHCA IOTJIAAH HA Te, IO B KIIACHUYHOMY MiXKHapOJ-
HOMY OpaBi 6y B OCHOBHOMY C(popMOBaHi HOT0 CTPYKTYpPA i cucreMa,
OCHOBHI IPMHINNM i ranysi, cy0’eKTH i g:xepena ta in. Becrdanscbka
cHCcTeMa MidKHAPOZHO-TIPABOBUX BiJHOCHH 3AlI0YATKyBaJa CTaAHOBJIEHHSA
OPHHITUOY cTabiTHHOCTI KOPJOHIB, JeKJAapATHUBHOI TeOpii BUBHAHHS AeD-
JKaBH U YPAAY, MIXKHAPOAHO-TIPABOBOI'0 BUSHAHHS IIPaB i cBOOO JIIOTHHYU
(3oxpema, nepmuM O0yB BUSHAHUYM NPUHIHNN peliriiinol piBuocti), min-
TBepANJIA IPaB0 TEPUTOPiaTFHOTO BEPXOBEHCTBA Ta PiBHOIIPABHOCTI Aep-
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AaB, YIOCKOHANMWIIA IPAKTUYHO BCi 3amM03nYeHi 3 JOKJIACUYHOTO MisKHA-
POAHOTO TPAaBa IPUHIMNTIH i iHCTUTYTH. PaKTUYHO 3 Hel PO3MOYNHACTBCH
110B’ A3yBAaHHA PO3BUTKY MisKHAPOIHOI'0 IPABa HE 3 OKPEMUMMU JepiKaBa-
MU — JilepaM¥ perioHy, a 3 ypaxyBaHHSA icCHyI0U0i cucreMu gep:kas. Ile
IIPABOAUTE K0 GOPMYBAHHSA BiATIOBIAHOrO MiXKHAPOAHOTO IIPABOIOPSAKY .
Tak, cyTTeBoi TpaHchopmanii 3a3HaNM IHCTUTYTH: BiIIOBiIaJIBHOCTI, Ipa-
BoCcy0’eKTHOCTI, MOCEPEeaHUIITBA, MUTHOTO [IPABa TOIO B ILIaHi Ix gemMo-
KpaTusamii if ypaxyBaHHSA iHTepeciB ycix yuacHUKiB HOBOI MisKaAep:KaBHOI
CHCTEMH. \

TlouaTKOM HACTYITHOTO €TAITY POSBUTKY KJIACITUHOI'O MI»KHAPOLHOTO IIpa-
8a BBAIKaIOTH nepion @paniyssrol pesodionii 1789 p. 3 Toro uacy B Mik-
HAPOJHOMY TIpaBi HAPOJ MOYMHAIOTH MPOrOJIONTYBATH MOr0 Cy0’€KTOM,
yrepiiie 3a1o4aTKOBYIOThCA MiYKHAPOIHO-IPABOBI CTAHJAPTHU IIPAB JIIOHU-
HU, BUCYBaEThCA iiless MixKHapoaHOI mpaBocy6’eKTHOCTI (hismunOI ocobu,
PO3BHBAETHCA apryMeEHTAIlifd IPUHIUITY HEBTPYYAHHSA, & TAKOXK IPaBO-
MipHOCTi yu 3a00poHM 3arap6HUNBKUX BiifH. Ha nipomy etami B MixHAa-
POAHOMY IIPaBi #Or0 NIPUHIINNIY NOUWHAIOTEH PO3TIAAATHCS B CUCTEMI AK
B3aE€MOIIOB’ I3aHi OCHOBOIIONOMKHI 3acanu i imel, popmyerbeda KOHITENIIiA
OCHOBHHX TIpaB i 060B’A3KiB cy0’€KTiB MidKHAPOAHOTIO IIpaBa (repegycim
JlepiKaB), MiKHAPOSHOI I0PUCIUKIILIT, TepI/IToplaJIbHOI‘O BEePXOBEHCTBA Ta
CyBEpeHiTeTy AepJKaB Ta iH.

¥ nocoascpKoOMy TIpaBi BlI[ﬁYBa(—}TBCH Bip;xip; Bij HpefcTaBHUIBKOI Te-
opii imyHiTery mmocaa (pusijaei Ta iMmyTiTeTH TOXOAATE B TOTO, IO IIOCOJI
nupejicTaBiige oco0y CBOTO IIpaBUTEJIsI, CyBepeHa) 10 GyHKIIiOHAIBLHO] Teo-
pii imyHiTery mocJa (mpuBijel Ta iMyTiTeTH DOXOAATD Bij 3AIACHIOBAHNX
(byHKIIH).

Ilepiox Ppannysbproi pesomonii i Bigencskoro kourpecy 1815 p. Bu-
3HAYAIOTh TAKOXK fIK TAKHUI, 1[0 CYTTEBO BILIMHYB HA YTBEPIKEeHHA imel
CYBEPEHITeTY HapOAY SIK HOro OCHOBOIIOJIOMHUX IIPAB, TOAAJIBIINMA IIPOILEC
ryMaHizamnii mpaBui BeJleHHA BiTHY (3aXUCT BJIACHOCTI MHPHOTO HaCeIeH-
HA, HOM’ AKIITeHHS IPaBUJI BOEHHOI OKYIHAalii, cTaTycy BifiCbKOBOIIOJIOHE-
HUX, HeKOMOaTaHTiB Ta iH.), KiHIeBe BUBHAHHA IIPUHITUITY CBOGOAM Bif-
KPHUTOTO MODPS, PEXKUMIB MiKHADOAHUX PiK, IpaBa NPUTYJIKY Ta iH.

ITouaTkOM 3aBEpHIEHHA KJIACUYHOIO IIePiOAY POZBUTKY MijXHAPOLHOTO
1IpaBa BBAXKAaOTHCA KOHTIpecH 1 KoHbepennii XIX er., Ha AKUX Iie TIpaBo
OCTATOYHO BUBHAETHCA OCHOBHUM 3aCO00M DPETYJIOBAHHA MiXXHAPOIHHUX
BiZIHOCHWH i BUpimeHHS MixkaepsKaBHUX mpobieM. ¥ el nepiox 3aGopo-
HeHa paboTOPriBiifA, BBOAATHL HOBL KJIacH i paHTy ANILIOMATHUYHHUX ATEHTIB,
BH3HAIOTH HOBi cy0’€KTH MisKHAPOAHOTO IIpaBa (“Biixbui MicTa”), mocTiii-
HUHA HeMTpasiTeT feprKaBu, po3pobisioTh IpaBHIa CYAHOILIABCTBA MK HA-
POAHMMU piKaMM, BCTAHOBJIIOETLCH PEKUM IPOJIUBIB, AeMimiTapusailid
OKpeMUX TepuTopil (ANaHACBKUX OCTPOBiB), VTBEPIKYIOTH HOPMH MijK-
HAPOLHOT'O MOPCBKOI'O IpaBa I{0/[0 CKACYBAHHSA KANepeTBa, CTaTycy He-
TpajabHOIO Impamnopa i BaHTa)Ky, OJokaau rta in. MixkHapoaHi KoHTrpecu
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XIX er. (Bigercukuit kourpec 1815 p., AaxeHcbkuit koupec 1818 p.,
Bepaincbkuit korrpec 1878 p., T'aasepki Koudepernii mupy 1899 p. Ta
1907 p.) copusiioTs DOJANBIIIH yHiBepcarisamii MixkHapPOJHOTO IpaBa.
3aBeplIyBaTH PO3BUTOK KJIACHYHOr0 MIXKHAPOAHOTO IPaBa IPUHHATO
Taaspxkumu koH@epeHiasmu mupy 1898 p. Ta 1906—1907 pp., Ha gKUX
6yio npuiigsaTo 13 KoHBeHIIil: 8 — Hpo npaBuia BegeHHA BiltHn Ha Mopi,
IO Bi — 3 MHPHOI'O BUPillIeHHA MiXKHAPOIHUX CIIOPiB i IpaBUJ BeAeHHA
CYXOILIbHOI BiliHY I OlHA — 3 NUTAHB HOPALKY BiIKPUTTA BOCHHUX Aiil,
IIpakTuuno Bci KoHBeHIIT 6yJIM COPDUHHATI CyJacHUM MiKHapOJHHM
IIPaBOM, & AeAKi 3 HUX PO3BUHYTI sHeHeBCbKIMY KOHBEHIIIAAMHU IIPO BaXUCT
sepTs Bittau 1949 p. i logaTkosumu uporoxkonaamu 1o Hux 1977 p. (1, oo
CTOCYEThCA 3aXUCTY MKEPTB MiskHapoxHux 30poiiHux KoHGUIikTiB, i II —
010 3aXHCTY sKepTB 36POMHMX KOH(JIIKTIiB HeMiKHADPOTHOIO XapaKTepy).

Ins KIaCUYHOrO MiXKHAPOJHOTO IIPaBa BiKe XapPaKTEPHUN PO3BUTOK
Horo HayKHM: CIIOUaTKy Ha HallioHAJbHIHM OCHOBI, a4 3roJioM Ha YHiBepcayb-
HUX, JOKTPHHAJILHUX 3acagax. Ha erTani cTaHOBIeHES KJIACHYHOIO MiXK-
HAPOJZHOTO IIPaBa HAI[iOHAJIBHI MPABOBi IIKOJH PO3BUBANKCA B KOXKHOMY
iz perionis (Ingia, Kuraii, MycyIsMaHCHKUI DETioH Ta iH.), aje Hailbinem
IIOTYKHOT'0O PO3BUTKY BOHM Habyiu Ha €BpoleiichkoMy KOHETHHEHTI. TyT
MPAKTHYIHO KOKHA POSBUHYTA KpaiHa MaJjia CBOIO IIKOJIY MiXKHAPOJHOTO
npasa. Ha zaBepllieHHA KJIACUYHOTO IIEPioAy MiKHAPOAHOTO IPaBa i 0co6-
JINBO 3 yTBOopeHHAM y 1873 p. IncturyTry MidkHaponHoro pasa (M. 'err)
HayKa IbOr0 NpaBa IOYMHAE PO3BUBATHCA Ha yHiBepCAJIBHHUX 3acafax
BiAIIOBiIHO [0 TeHeHIIil yHiBepCcamisMy i MiskperioHaJbHOTO MiKHAPOA-
HO-TIPABOBOTO PeryII0BaHHSA, AKi MOYaIH YTBEPAKYBATHUCA B IPAKTHYHO-
MY MiKHA8POJHOMY IIpaBi.

Ve Ha cragil popMyBaHHA HAYKHU KJIACHYHOTO MiXKHAPOAHOTO IPaBa
mpo ii Teopii i JOKTPUHN MOXKHA I'OBOPUTHA B KOHTEKCTi IX milopayisMmy
(110 He cynepeYyuTh BHOKPEMJICHHIO cePell HIX OCHOBHMX: IO3UTUBICT-
CBKHX, IPHAPOAHC-TIPABOBUX ixeil, icTOpHYHOI HIKOJIH, TE€OJOTIYHOI KO-
Ji¥, Ha MOEJHAHHI AKX BUHUKAIOTh HOBi Hanpamu). Hanpukinni XIX —
HamouaTKy XX cr. KiTbKicTs JOKTPHH 1 IIKin pisko 3poctae. IIpakTuyaso
BAYKKO BKa3aTu Ha TaKui npegmet (00’ €KT), eJleMeHT Ui KOMIIOHEHT ITPaK-
TUYHOTO MIXXHAPOJHOIO MpaBa, AKi 6 He cTagn 00’€KTOM HAYKOBOTO KO-
CHiIKeHHs.

2.4. Cyuacne MikHapogHe IPaBO

Cyuacue MiXHApOJHE IPABO XapPaKTEePUSYETHCA NEBHUMU 0COOJINBO-
cTsimu. Mloro mouaTok npuitHATO AaTyBaTH cepeauHon XX cr. ¥V neit ne-
piox BixGyBaeThCcsa MOCTYIOBE 0OMEMKEHHSA POJIi JepKaBU K OCHOBHOI'O
it eguaoro cyb’exTa IILOro IpaBa. 3MiCT Cy4aCcHOTO MiKHAPOLHOTO IpaBa
Ha eTalli CBOTO CTAHOBJICHHS 6AraTo B YOMY BUSHAYMBCS NPUMHATTAM
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Craryry OOH 1945 p. Ta yTBOPEHHAM YHiBepcaJbHUX MiKHAPOJHUX OD-
raHizamii. Bouu, ¢BO€0 4eproio, Jello IOTiCHUJIN IIPeBalioody poJb
JIepKaBy Y MiXKHAPOJTHOMY IIPABOTBODEHHI.

Cepen iHmux TeHAEHIIH Cy4acHOTO MiKHAPOJHOTO IPAaBa MOKHA BKA-
3ATH HA BUSHAHHA MisKHapoaHOI TpaBocy6’€eKTHOCTI HU3KHM HETHIIOBHUX J0
11bOT0 YUACHUKIB Mi2KHAPOAHUX BiZHOCHH — BEJHKHNX TPAHCHAIiOHAJIb-
nux kopmopaiiit (THK), miskHapoAHUX HeJZepPsKABHUX oprauisanii, di-
3UYHOI 0COOH TOIIG.

Hpyra nomosuaa XX cT. xapaKTepuayeThes nporoJomenum OOH mpo-
1ecom kogudikarii i mporpecBHOTO PO3BUTKY MikHapoAHoro npasa. Tak
6yJ10 cTBOpEHO rayiy3eBi Kogndikanii mpakTHYHO BCiX rasy3ed MisKHapOX-
HOIO IIPaBa.

¥ cyuacHomMy MisKHApPOTHOMY IPABI YTBOPRJINCE HOBI rasaysi (uacrto noe
OB’ A3aHO 3 HAYKOBO-TEXHIUHMM PO3BUTKOM): MiKHApOJIHe IIOBiTpsHE,
KOCMiuHe, ryMaHiTapHe IPaBo, a TAKOX IHCTUTYTH MiKHaPOIHO-IIPABOBO-
1'0 PETYJIIOBAaHHA B Mepexki InTepHer Ta iH.

MixuapogHe npaBo Apyroi noJoBMHHA X X CT. XapaKTepU3yeTHCA aKTHB-
HUM HApOIyBaHHAM y HbOMY KOMIIOHeHTa Ipas JjiroauHu. Hosa ramnyss
11OT0 IPaBa — MiXXHapOo/He IIPABO IPAB JIOAXHYA — Bce Oiyble BIINBAE
Ha XapakTep Mi’KHAPOAHOTO IIPABOTROPEHHSA Ta IPaBO3aCTOCYBAHHH.

CydacHu# nepion xapaKTepU3YETHCA BCTAHOBICHHAM HPUMATy HOPM
MiKHAPOJHOTO IIPpaBa epes HOpMaMHi HallioHAJIbHUX [IPABOBUX CHCTEM.
ITe sacBiguye yTBOpEHHSI, 30KpeMa, OPraHiB MisKHAPOAHO] IocTHIiI (EBpO-
nefchLKUi cy 3 npas Jgogunu, MiskHapogauit KpuMiHaJXBLHUH ¢y Ta iH.),
piiteHHsA KOTPUX € 060B’ A3KOBHUMM JIJIA JIePIKaB-YUaCHUILD.

CyuacHa Mi>KHapOZHO-TIPABOBA AYMKA XapaKTePU3YEThCS llepeBaskaH-
HAM Y Hill TPHOX OCHOBHHX HANPAMiIB — HO3UTHUBICTCHKOTO, ITPUPOSHO-
npasoBoro Ta jgibepannHoro. OcranHil HabyBae B cyyacHi# Hayi 6inbInio-
ro aBTOPUTETY.

3 Kirna XX c¢T. MO)KHA TOBOPUTH IIPO HOBi 3araJbHOCBITOBL 3MiHEK
B MiXHAPOAHUX BijgHOCHMHAX i MimHApogHoMy mpaBi. SIkicHo 3MiHUBCA
npeamet (06’ €KT) MiKHApPOAHOro IIpaBa, AKe 4O IbOro GYyHKIIOHYBAJIO
B YMOBAX ABONOJSAPHOI CHCTEeMM 3 BJIACTUBUMHU 1if 3arajJbHUMU, CI1IBHA-
MU OPUHITUIIAMY i HOpMaMM MiXKHAPOJHOTO IpaBa ¥ 0COOJIUBUMHE Mi-
JepsKaBHUMHU 00’ € AHAHHAMY, CUCTEeMaMM rapaHTiil 3a goJep:KaHHAM
MizKHApPOAHUX 30008’ A3aHb, KOHTPOJIIO 38 HAJIEXKHUM PYHKII0HYBaHEAM
cuctemu Oesneku toio. Posnax comiaxicTuuHol cucTeMu, II0ABa HUSKHI
JepsxaB — HOBUX Cy0’€KTiB Mi>KHapOJHOI'O IIpaBa, Jibepanisamnis MixkHa-
POAHUX €eKOHOMIUHMX BiJHOCHH CTUMYJIIOBAJIH BceOiUHMHN PO3BUTOK MiK-
HapOAHOTO CHiBPOGITHUIITBA 34 YYACTIO JepKaB, Miskaep:raBHUX 00’ €1~
HaHb, HEYPAAOBHUX Opraxisariii, ropuauunux i pisuunmx ocib.

CyyacHU#M eTal PO3BUTKY MiKHAPOLHOTO IMPAaBa XapaKTePU3YEThCH
#0ro IMoAAaNbIIOI0 YHiBepcasisaliclo i BupimaisbHUM BILIMBOM HAa HbOTO
nporiecy raobasisamii.
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2.5. Icropia MixxHADPOTHO-IPABOBOI AiAJIBHOCTI Ta HAYKHN
Mi’kHAPOJHOTO MpaBa B YKpaiHi

2.5.1. MixxaapogHo-npaBoBa gisasHicTh KuiBebkol Pyci

ITopisusaapHO-ITPABOBHI aHAII3 MisKHapoaHOoTO IpaBa Kuisebkoi Pyci
3 MIdKHApOSHO-IIPABOBUME OCOGJHBOCTAMHE iHIINX CEPEIHBOBIUHUX De-
riouiB nmoxkasye, 1o ek perioH Mo Ha BBa)KATH KJIACHYHHUM 3Pa3KOM
yTBepIKeHHs GHeogaIbLHOro MiKHAPOAHOTO TIpaBa ¥ CBiTOBIY CIiIBHOTI,
AKOMY He GyJa BJAACTHBA Biguy:KeHicTh asificbKUX, arpecuBHa pesiriii-
HICTE MyCYJIBMAHCHKOI'0 Ui MLIITAPU3M 3aX1IHOEBPONIEHCHKOTO perioHis.

Mixxnaponmo-upaBoBa KyabTypa KuiBcskoi Pyci € noBouii camogocrar-
HBOIO, aJIe BOJHOYAC BiJKPUTOIO [IJIA CHPUMHATTA IIePeSOBUX MiXKHAPOAHO-
IPaBOBHUX CTAHAAPTIB.

BuoKpeMIIIOI0TH TPY OCHOBHI HATIPSIMU CTAHOBJIEHHSA i PO3BUTKY MiX-
Hapoauoro npasa KuiBcskoi Pyci: 1) momupeHHA Ha BHOCUHY 3 iHITUMU
IepixaBaMHt BJIACHUX MidKHapoaHO-mpaBoBux cranaapris (Kuiscbra Pycs
BBOJUTEH Y MLKHAPOAHY MPAKTHUKY BiIIIpaBKy J0 iHO3eMHUX OpaBUTEIiB
MOCOJIBCTB 1 OKPEMHUX areHTiB 3 METO iH(POPMYBAHHA 1IPO 3MiHM BHYT-
PIIIHBOIIOJITHYHOrO XapaKTepy, 3 JOTOBipHNMUY iHiniaTuBaMu Ta iH.);
2) 3ano3vuyeHHA B iHO3eMHUX JepKaB (mepegycim BisanTificbro-3axin-
HOEBPONEHCHKOr0 periony) 6iJbII MporpecUBHUX HOPM MisKHaPOAHOTO
mpasa (IpUHIAII B HeIOTOPKAHHOCTI TepUTOpiii, HEBTPYUYAHHSA Y BHYTPilI-
Hi cmpaBu, cBOOOAM BiAKPUTOTO MODPA); 3) BUPOOJIEHHS CIIJIBHUX HOPM
1 npuHIUIiB Mi;XHAPOAHOTO IpaBa Y B3A€MHOMY CIIiBpoGiTHHITBI (iHCTH-
TYT CYIPOBOAY IIOCOJILCTB JJIs TaPAHTYBAaHHA iX Oe3leKu; HOBi AUIIIOMAa-
THYHI PAHTH TOMIO).

Bruus inosemuol MizkHapogHO-IpaBoBoi KyabpTypu Ha KuiBcsky Pychk
3aebisbnIoro BitbyraBca TppoMa ILISIXaMu: 1) uepes JaTUHCBKY KYJIbTYpP-
HY CIaIIIuHy (3aCBOEHHA HiMEIbKUX, YeChbKUX, (PPAHKCHKUX, CKAHIU-
HABCBKUX, HOJLCHKMX Ta IHIMKUX Tpaguniit), axa B nepiox Maaunsko-Bo-
JIMHCBKOT'0 KHA31BCTBA HABITH CTaja IPeBaII0oUu0i0; 2) uepes IrpeKo-cao-
B’AHCHKY cnaAmuHy (BisaHTilchbKi Tpagumii, Tpagumnii cI0B’ AHCHKHUX
Jep:xas miBgua €spor, mepeaycim Boarapii ra in.); 3) uepes miskHapOA-
HO-TIPABOBY KYJBTYPY CXiAHHUX HapoIiB (II0JOBIIB, BOJ3bKUX Ooiarap,
periony Kaskasy, nepeaycim I'pysii, Bipmenii, a Takoxx Cupii BKIouHo
0 iHAificbKO-KUTAaHCHKHUX PerioHin).

Ieprmi miskHapoaHi norosopu Kuiscukoi Pyci naTyoTs mepiogom rese-
sucy camoi fepsxaBu. Ile gorosip mix iMmmeparopom Bizantii Bacusem I
Ta KHA3eM AcKoabaoM (873 p. a6o 874 p.); BoueBUb iCHYBAJIH TOPTOBEb-
Hi moroeopu 3 imMmepieio cxiguux dpaukis. [IpunaiiMui TopriBna Kuis-
c¢bK0i Pyci 3 PerencOyprom, BaBapi€eio Besach HACTIILKY aKTUBHO, II[0
y PadansmTeTTeHCHKOMY MUTHOMY cTaTyTi (crBopenuit y 880 p. abo
876 p.) oKpemo 3a3HAUANNCH ITOJIOKEHHA 1100 360py MuTa i mogaTKis
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4 MaiiHa KyNONiB, 1o nogoposxyBanu 38 Kuiscskoi Pyci o Basapii. 3 kinira
IX cT. yraagaoThea “muporoMacuITabHi” MupHi gorosopu Pyci 3 Bapsa-
ramu, yrpamu, Boarapieo.

o 0CHOBHUX ejIeMeHTiB MikHapOAHO-IPABOBOI KyabTypu KHiBCHKOI
Pyci MmosxHa BijflHECTH TaKi: IepeKOHAHHS B HeoOXiIHOCTI po3BUBATH CO-
103H1 BiJHOCHHY 3 iHmMUMU AepKaBaMu i HapoJaMy, BU3HAHHA PiBHOCTI
ncix HapoAiB, v TOMY UHCHi A3WYHUKIB, HpeAcTaBHUKIB iHIIOI Bipy (AK
HACTIZOK — IIPOTOJIOINEeHHA NPUHIUITY BipOTepIHAMOCTi), pasoM i3 Tum
BU3HAHHSA MOPaJbHUX (XPUCTHUAHCHKUX) ifleaniB B0 IiHHICTIO Ta
noxignol izei — TepnumocTi Ko Bopora, rymanisanil 6oio, aumapcrsa
y Bifini. Cepesi KOHKpeTHUX BU3HAHMX 1 0008’ A3K0OBUX y faBHiM Pyci HOpM
Oynu oJIosKeHH4d “pacta sunt servanda”, BUMOTra JOTPUMAHHS IIPABOBUX
3Bu4aiB, mepeAyciM 3arajpHUX, IPUHITHI CIIPABEAJINBOCTI, 3aCyAKEeHHS
sifiHY Ta rymanisanii i1 BeleHHA, 3a60POHM OKPEeMUX BHAIB 36pol, npuH-
IIMII BiZOBiZaTBRHOCTI 3a TOPYIIIEHH IIUX HOPM Ta iH.

2.5.2. Mixknapoano-npaBoBa gisibHicTs I'anunpko-Boaunacskoro
KHA3iBCTBa

IInramnsa Taraocti MiskHAPOAHO-IIPABOBOL AiAJIBHOCTI, K i MixKHapOA-
HO-IIPABOBMX cTaHAApTiB 3a HanpsamMoMm Kuiscska Pych — Tamunpxo-Bo-
JIMHCbKe KHA3IBCTBO, HUHI € 3araabHOBU3HAHUM. JIMCKyCii Ipo Te, AKO0I0
Mipoio g TATJIicTh npoaBuiack v Hanpsami Kuisckka Pycr — miBmiumo-
exizni KEA3iBeTRA (Mait6yTHE Betmke MockoBehKe KHaA3iBCTBO) Ta KuiB-
cbKa Pych — miBHiuHO-3axigHi kHA3IBCTBA (MaiibyTHA Bimopycs), Ha ne
KONHMM YHHOM HE BILJIMBAIOTh.

Yropenusa Fammnbkoro i BosmHebKOro KHA3IBCTB, AK i ixHe 06’ enHan-
s (XIII cr.), Big6yBaauce 3a 4aciB NaHYBAHHA B MIXKHADPOAHO-IIPABOBOMY
1IPOCTOPL MiKHapPOAHO-IpaBoBoi KyabTypu Kuiscbkoi Pyci. Tomy, apo-
3yMiJIo, HI0 OCHOBHI 3BHUAal Mi’KHAPOHO-IIPABOBOIO CIiIKYBAHHA, IPHUH-
LMY, HOPMU U iHCTUTYTH, AKi crnoBigyBaJo Nannnsxo-Boanncbke
KHsA3iBCTBO, Oysu Ti cami, 110 iX JOTpUMYBAaIAaCh HOTO IONEPETHUAIA —
Kuisceka Pycs. Pazom 3 Tnm, hakTop vacy, AK i cyTo MixKHAPOAHO-IIPABOBI
thaxTOpH, IlepeyCciM cyBepeHHICTD i He3aMeKHICTHL KHA3IBCTBA, AK 1 1oT0
0co0JIMBe TeOIIONiTHYHE CTAHOBUIIE, He MOIJIY He IPOABUTHCH Ha CBOEPiA-
Hi#t eBouTIONiT i XapaKTepi Horo MisKHAPOIHO-TIPABOBOI HifAJIBLHOCTI.

Ilepe6GyBatoun Ha MerKi 3HAXOIPKEHHA CXIHOCIOB’ SHCHPKUX HAPOAIB
i Iep:kaB, HeHTPaJbHOI, niBgeHHOI i 3axignoi €Bponu, M'aaunsro-Boaun-
CbKe KHA3IBCTBO B CHUJY OOCTaBHH MAaJo 3[iMCHIOBATH XBaBi 3HOCHHH,
HEPiIKO0 nocepeHUIIBKOro XapaKkTepy. Came TOMY BOHO He MOIJIO 00Me-
JKHUTHUCHA TeMHaMH 30BHiNHIX 3HOocuH nepioay Kuiscekoi Pyci. Tyt me
Jyiie KHASH, a i, 1[0 XapaKTepHO AJA periony, 60apu 3MyIleHi BecTH
AKTUBHY AUIJIOMATHUYHY AiAabHicTE. HacTo Taxi B3aeMHUHHM BeJHCs BCY-
rnepeyq HNOMIiTUNI KHA3A (BigHOocwmHU 6osip Boaoaucnasa Kopmuabunya,
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Cynucaasa BepHaToBuua 3 KoposeMm YropuiuHu AHapiem, Toro x Cygu-
ciaaBa BepraToBuua 3 oasCbKUM KHs3eM Jlenko Ta iH.); 1110 IpU3BOIUIO
no denepanisamii semens, a iHKOJIK 10 X KoH(peZepaTUBHOTO CTATYCY.
Brim, y mepiog XII—XIII cr. 'anunsko-BoanucbKe KHA3IBCTBO — 1ie
BU3HAHNH iHITUMH JeprkaBaMu cy0’ €KT MidKHAPOAHO-IIPABOBUX 3HOCHH,
3 AKUM BOHH IIPAardHyJii PO3BUBATY CTOCYHKH IIOJIITUYHOTO, TOPTOBEJIBHO-
ro, JUNJIOMAaTUYIHOTO Ta iHOIOr0 XapakTepy.

HocuTs po3BUHYTI cTOCYHKH BOHO MaJio. 3 BizanTiero, 3 AK0r0 KHA3IB-
cTBO 6y 10 B APYKHIX, COIOBHUIIPKHUX BiJHOCMHAX, HaJaBaJIo iMniepii BoeH-
HY [LOIIOMOTY, a iHKOJIM i IpaBo IPUTYIKY JJiad ii npaBuTesiB (HagaHHA
noJgituunoro nputyaxy B 1164 p. cynepHuky iMmneparopa Maunyina I —
maiibyTuromy imneparopy BisanTtii Augponiky Komuuny). Ilocais I'ann-
1bK0-BonuHchKoro KHaA3iBeTBa BizanTia npuitMana K IMIIOMATHIHIX
OpeACcTaBHUKIB HAWBUIOrO PAaHTY.

He menIn momupenum axepesioM MiskHapojHoro npaBa Nanunbko-
Boaunncnroro kuasisersa (sik i Kuisesxoi Pyci) 6yB gorosip. orosipau-
MU 3B’ SI3KaMHU KHA3iBCTBO OYJIO TOB’ 43aHO IIPAKTUYHO 3 yciMa CBOiMH MixXkK-
HapogHUMM KoHTparenTamu. Tak, Bigomi norosopu I'anmunbko-BosmHCHKO-
ro kHasiscTBa 3 BisanTiero 1162 p., 1200 p. rain.; 3 Yropmusoio 1148 p.,
1150 p., 1152 p., 1167 p., IHoasmiero 1206 p., 3 JIuteoio 1254 p. Tomo.

3arajJioMm MOKHa IIPOCTEXHUTH KOHTHHYITET 1 3aI103UYeHHS y MiKHa-
pPOJAHO-TIPaBOBi#l AignbHOCTI yKpaiHchbKoro Hapony Big Kuischkol Pyci,
lanunbko-BoauHCHKOrO KHA3IBCTBA, YKPAiHCHLKOI KO3aLbKO1 pecrybmiky
# yxpaincbkoi gepsxkasHocTi XX cr.

2.5.3. Hayka MiKHAPOXHOTO MpaBa B YKpaini

IIpo rpyuToBHi npaiii 3 Mi>kHapoJHOTO TIpaBa IPeACTABHUKIB YKpaiHu
mokHa rosoputH Bike 3 XVIII cr. Tak, cepen Buxifnis 3 Yrpainu — C. He-
cHuNbKMUH (1740—1789), xoTpuil cras nepirnM npodecopoM npasa B Pocii
¥ OTHUM 3 IepITuX V CBITOBi# HayIli, XTO IPUCBATUB CBOI Ipali MUTAHHIO
IIpaB JOAMHEA Ta iX Kaacudikamnii; B. 3ogorannbknii (1741—1796) — aB-
Top neptoro B Pocii dyHaaMeHTaIBHOTO AOCTIiAKEeHHA IPUPOAHOTO IIpa-
Ba I MiskHapogHoro upasa; fI. Koseascbruit (1729—1795) — onaum i3
MepIIuX 3BepHYBCA A0 icTopil MiXKHapoAHO-IIPaBOBOI AYMKH, IIepeKJIaB
poboTH KJIAaCHYHMX aBTOPiB 3 MidKHapogHOT'O IIpaBa (30Kkpema, 1. Mosepa
ra in.); M. Baarum-Kamercexuii (1737—1814) cras gocaigaukom icropii
MiXXHapogHoro mpasa i, 30KpemMa, icropii aunmomarii; I. Crpuremens-
CrpoitnoBebKuii (1742—1815) — nepimuil peKTOp YHUBepCUTeTy M. Binb-
HO, IIPUCBSATHB CBOI IIpalli INTAHHEAM Teopil IPUPOAHOTO IIPABA B MisKHa-
poxHOMY IIpaBi Ta iH. :

IIpore BMacHe yKpaiHCbKa Hayka MiXKHApOZHOTO IIpaBa 3allo4yaTKo-
ByeThCa 3 ipyroi nomoBuHU X1X cr. Ile cTocyeThcs Ipalp IPecTaBHIKIB
kuiBchKoOl mkoan, KuiBcskoro yHiBepcurery cB. Bosogumupa, sacHoBa-
Horo 1834 p. (K. HeBouin, B. HezabutoBcsrnii, O. Elfixenbman, a TaKoX
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B. Anekcauapenko, P. Basiuep, Il. Boraescskmii, M. Kantakysin-Cue-
pancekuii, H. Penmenkamnd Ta in.), OmecbKoro yuHisepcurery, 1mo 6yB
sacHoBanuii y 1865 p. (II. Kasamcbkuii, A. JloxBunbKuii Ta id.), Xap-
KiBCBKOT'O YHiBepcurTery, 3acaoBanoro 1805 p. (. KaueHoBcbkuit, AKOMY
HAJIEIKHUTD i/led 3aCHyBaHHA MiKHapOAHOT acomiamii MiskHapogHOTr0 IpaBa,
KOTpa BTLINIAch y cTBOpeHHi IncTuTy Ty MiskHapoauoro npasa B 1873 p.,
A. Crognos, M. Tay6e Ta in.) Ta Ha#ifaBHimoro, saciosanoro y 1661 p.,
JIsBiBchKOTO yHiBepcuTery (II. Jloaiit, C. IlnbimoBchKuii, aBTOP HEPHIO-
roy XX cr. ykpaiacsKoro miipyyauka MizxkHapoauoro npasa M. Jlozun-
CbKHi Ta iH.).

BurjagaHHsa HayKH 3arajJbHOHAPOAHOTO IIpaBa 6yJo BBeJleHO EAMHIM
yHiBepcuTeTchbKuM cratyroM 1835 p., a 3 1863 p. meii Kypc 6yJio mepe-
{fiMeHOBaHO Ha KypC MiKHAPOJHOTO IIPABA.

BusHauHNM IIpeCTABHUKOM YKPATHChKOI HAYKH MisKHApPOAHOTO IIpaBa
nepioay ii cranosyienns € B. I'pabap (3 1924 p. — xificanii unen Beeyk-
paiHchKoOl akageMii mayk). ¥ 1927 p. BiH ony6aiKyBaB yKpaiHCHKOIO MO~
Boio crarTio “IIpo nuramHs AepKaBHOTO i MiXKHAPOLHOTO IpaBa B KOMEH-
rapsax I:xoua Mepa 1o cenrenniii Ilerpa Jlombapacbroro” B “3anuckax
conjagbHO-eKoHOMiuHOTO BigAinenua BY AH”. I1e crano mpakTu4HO niep-
M gocaimxenaam (nicasa apobaenoro E. Hicom) aiaasaoCTi iporo ce-
PeIHLOBIUHOTO IIOTJIAHACLKOTO I0pUCTa. 3arajsoM axkajgeMix B. I'pabap
O0yB aBTOpoM 6au3bKo 140 mpans 3 Teopii MiskHapoaHOTO IIpaBa i MikHa-
POLHO-TIPABOBOI AYMKH.,

BapTo Tako:k arajgaTu BUXiAIiB 3 YKpaiHu: BUBHaYHOTO mpodecopa
Mixkaapoauoro npasa XX ct. X. Jlayrepnaxra (HaBuaBcs y JIbBiBCbKOMY
yHiBepcuTeTi); mpodecopa Bigerncskoro Ta YepHiBensKoro yaiBepcureTin
E. Epaixa, KoTpuil IepmiuM BUCYHYB Teopilo “;KuBoro mpasa”’, B aKii
colioNoriyHuMy MeToZaM¥ IPOIOHYE YCYBATH HEAOJNIKHU IO3UTUBHOIL
IOpUCIPYAEHITii, Ta iH.

Y paganchbKui nepios yKpainchbKa Hayka MiKHapogHOTO mpaBa Gyja
oOMexeHa igeonoriunumMu pamMmxKamu. IIpore i TyT MOXKHa BKa3aTH Ha
IPYHTOBHI mpaiii 3 Teopil iporo nmpasa akagemika B. Kopenpkoro (cyansa
Misxkuaponuoro cyny OOH, a3 1968 o 1970 pp. npeauaent nnoro Cyay),
npodecopa I. JIykamnyka ta ig. JJocuTs nporpecHiBHUM Ha CBi#l 4ac BUA-
BUBCS i po3pobienuii kadeapoio MixkHapoauoro npasa KuiBcskoro yHi-
BEPCUTETY NiAPYUYHHUK MisKHApogHOTO 1Ipasa (1971).

3anuTaHHA OJd CAMOKOHTPOJHO

1. Axi nidxodu 0o nepiodusayii mixnapodnozo npasa Bu 3naeme?
2. Haseimv 0CHOBHI 0c06aUB0CMI MINHAPOOHOZ0 NPABaA 8 cmapodas-
Hill nepiod.
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3. Y womy nonszae snavenns Becmpanvcovrozo Jnupy 1648 p. 0as pos-
sumky MmixcHapodHozo npasa?

4. Y womy ocobrusocmi mixnapodrozo npaéa 8 XIX em.é 2

5. Haseimb ocHo6Hi @i0minnocmi cywacHozo mixnapoOHnozo npasa
NOpi6HAHO 3 KAACUYHUM.

PexomeHToBaHA JiTepaTypa

1. Backurn I0. A. Ucropusa mexxaysaapogHoro pasa / O. B. Backun. —
M., 1990.

2. Bymkesuy Q. B. Mixxusapoane npaso Crapozasasoro Ceity /
O. B. Byrxkesuu. — K., 2004. :

3. I'vabGape B. 3. MaTepHaJIbl K UICTOPUM JIUTEPATYPHI MEKIYHAPOIHO-
ro npasa B Poccuu (1647—1917) / B. 9. I'pabaps. — M., 1958.

4. Koposun E.A. Ucropusa me:xayHapoauoro npasa / E. A. Kopo-
BuH. — M., 1946. — Bumn. 1. :

5. JIeeuHI[ B.Acropus MeJiC,ZLYHapOﬂHOI‘O npasa / 1. B. Jlesua. — M.,
1962.
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Posgia 3
HOPMH MI:KHAPOJHOTO ITPABA

3.1. Tlonarra, 0co6GIMBOCTI Ta CTPYKTYpa HOPM
MIXXHAPOXHOrO IpPaBa

Ax BimoMo, peryaoBaHHA MiXKHAPOSHO-IIPABOBUX BiTHOCHH 34iCHIO-
10T 3a IOTIOMOT'0I0 HOPM MizKHAPOXHOIO IIPaBa, AKi IpescTaBIsg0Th cO0010
(POpMANLHO BUSHAUEH] NPABURA NOBEIIHKU CYO EKMié MiNHAPOOHO20
npasa. Hopma Mi»KHapogHOTrO IIpaBa IOBUHHA BiAIIOBiIaTH TPHOM OCHOB-
HHUM BUMOTaM: PeTyJII0OBATH BiIHOCHMHHM MiK cy6’eKTaMH MiXKHAPOIHOIO
npasa, 6yTu 000B’A3KOBOIO I IMX cY0’eKTiB (MaTH IOPUAUYHY CHIY)
i MmaTH 3aranbHUN XxapakTep (He BUUepIyBaTHUCA OQHOPA30OBHM BUKOHAH-
HaM)!,

OxHiero i3 ocobauBocTel MizKHAPOAHO-IIPABOBUX HOPM € Te, IO IXHi
OCHOBHi KOpHCTYBaUi — cy0’€KTH MiKHAPOAHOTO IIpaBa ixX e cami i cTo-
PIOIOTh, i CAHKI[IOHOBYIOTH, i 320€3MeUyI0OTh BUKOHAHHA (II[0 He IIPUTa-
MaHHO BHYTPIIIHbOKEPIKABHOMY IIPaBY).

IIpaBuia moBeniHKU, 110 CTBOPIOIOTHLCS B IIpoIieci mixHapodHoi npa-
8omeopuocmi, 3aBK AU MAIOTh 00’ €KTHBOBaHY (hopMy BUpAa3y i sakpimiaen-
Hs, AKe II0O3HAYAIOTh TEPMiHOM — Oxcepeno MidHAPOOHO020 npasa. 3Baska-
04X Ha yCTaJeHy B HAYII Ta ONPAKTHIIL JYMKY IIIOA0 BU3HAYCHHS BUAIB
JeKepesl MidKHapOJHOT'O [TpaBa, OCHOBHMMHY CIOCO0AMU CTBOPEHHA HOPM
Mi’KHAPOMHOTO IPABA € YKJIAJeHHA MisKHAPOIHHUX NOTOBOPIB i hopMyBaH-
Hs 3BuuaiB. OZHAK y CYYaCHOMY Mi’KHapOJHOMY IIPaBi, AKe XapaKTepu-
3y€ThCHA 3POCTAIOUOIO POJLI0 MiKHAPOAHUX OpraHisaiiii, Baromoro sHa-
yeHHA Ha0yBalOTh caMe IX aKTH, AKi iHKOJM BUCTYNAIOTh JOJZATKOBUM
cr1oco60M yTBOPEHHA HOPM MiXKHAPOAHOrO Ipasa'?,

IIpouec yraaxeHHsa MiHHaAPOIHUX 002080Di6 NeTAIBLHO PerJIaMEeHTOBA-
HO MidKHapOJHUM IPaBOM, a caMe BieHChKOI0 KOHBEHILiI0 MPO IPaBo

1 Tykawyr H. H. HopMBl MeKIYHAPOZHOTO MPABa B MEXKAYHAPOAHONR HOPMATHUBHOM
cucreme / U, U. Jdykamyk. — M., 1997, — C. 112—113.

12 Bupioroe I1. H. MexayraponHoe 1pago : yueb. moco6. / I1. H. Bnplorcos — 3-e usn.,
nepepab. u qon. — M. : Opucrs, 2006. — C. 73.
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MixHapoaHuX AoroBopis 1969 p. Ta BifeHCEK0I0 KOHBEHI[IEO IIPO IPABO
JOTOBOPiB MiK AeprKaBaMu i MisKHADOJHUMU OPTraHi3aliaMH 4M MidXHA-
poaauMu opraisaniamu 1986 p. IInvu KOHBEHIIAME TAK0MK BU3HAYAIOTE
yMOBH ZificHOCTi Ta migcTaBy HeAiHcHOCTI MisKHAPOAHUX JOTOBOPiB — ca-
Me Ti SAKOCTi, M0 XapaKTepu3yIoTh MiKHAPOAHUH JOTrOBip AK AKepeJso
30008’ s13aHbL cy0’€KTiB, a BifnIOBiAHO i Aepeso upasa. ’

Y moxTpuHi icHYe TyMKa, 110 He BCi MIXXHAPOIHI JOTOBOPH € iIHCTPYMeH-
TOM HOPMATHBHOTO PEryNIOBAHHA, 4 TIILKH Ti, AKI MaOTE 6araTo yyacHu-
KiB 1 siKi perymioTs HHTAHHS 3araJbHOrO 3HaueHHA (iX IIe Ha3UBAIOTh
ZOTOBOPH-3aKOHMK). Pelra » J0roBOpiB HANEXATh 4O IHAMBIAyaIbHOTO
peryJioBaHHs i uepes 1e He € JoKepenaMu npasa (iX 1ie Ha3UBAKOTH AOTO-
Bopu-yrojau). Taknil moAia HABPAL UM MOMKHA BBAXKATH TOILIJBHNM, OC-
KinbEY i gBOCTOPOHHI, I 6araToCcTOPOHHI JOTOBOPY MiCTATE MIXKHAPOIHO-
mpaBosi HopMu (IIpocTo chepa il B HUX PiSHUTHCH), a OTHKE, € J[PKepeIaMu
MiXHAPOIHOTO IpaBa.

OCHOBHUMH 0COOJIHBOCTAME JOTOBIpHUX HOPM €: 1) mucbMoBa (B cyyac-
HU# epiof — mmepeBaXKHO) popMa, 110 O3BOJIAE ZOCATTH MAKCUMAIBLHOT
TOYHOCTi GOPMYJIIOBAaHb i BCTAHOBUTH AifiCHY BOJIO Cy6’eKTiB; 2) cTabiab-
HicTh 3MmicTy, [0 ZO3BOJIsAE 3a0e3lednTH IIepea0adyBaHicTh TOBEIIHKH
3000B’A3aHUX Cy0’€KTiB; 3) TerKicThb (HOPiBHAHO 31 3BHYAEBIMM HOpMaMH)
sacTocyBaHH; 4) epeKTUBHUIM KOHTDOJIB 32 peajiisamicio’s,

DopMyBaAHHSA 38UYACE0L MINHAPOJHO-IIPABOBOI HOPMHU MOYKe Binbysa-
THUCA Y [BA CIIOCO0H: IO-ItepIIe, 3BUUAEM MOYKe CTATH HEeNNCaHe IIPABLIO
TIOBEeAIHKM, 110 CKJIAJIOCH B IIPAKTHII BiAHOCKHH YD’ €K TiB MisKHAPOIHOTO
paBa isa SKMM BOHM BUSHAOTH OPUAMYHY 000B’ A3KOBIiCTS (opinion juris);
Ho-APYTe, 3BUUAEM MOXKe CTATH HeTUCaHe IPaBUJIO0, SKe BUSHAETHCS I0pH-
JHYHO 000B’ A3KOBUM Y Pe3yIbTaTi BUMHEHHA OJHOI0 YH AeKiNbKOoX aKTin!
(HATpUKJIIaZ, HOPMH, IIT0 PEryJIIOITh Bi OB AATBHICTE ¥ MisKHAPOTHOMY
KocMmiuHOMY TipaBi). fIx cupaBeaauso 3asHavae A. Pepapoce, 3a7I€3KHO
Bij 06CTABHH, 3BHUAEBA HOPMA MOMXKe CPOPMYBATHCH MUTTEBO a00 TPOTH-
I'OM TPUBAJIONO IepioAy yacy®.

HaspHicTh 3BUUYA€BOI HOPMU MOJKe ITi ATBEPIKYBATHCA B MIXKHAPOTHMX
JOTOBOPAX, PiIEHHAX CY/JOBUX Ta apbiTpasKHUX OpraHiBs, 3aABax AepKas,
aKTaX HeIPaBoOBOTO (IIOMITUYHOI0) XapaKTepy, BHYTPIITHBOACPIKABHOMY
3axKoHOmaBCTBi Tomo. Ak sasxauus MC OOH, aas 3akpinJeHHs HOPMH
y crCTeMi 3BHUacBOro IpaBa HueMae HeoOXiHoCTi y ToMYy, 11100 BiAoBigHA
OpaKTUEA Y OVKBAJBLHOMY 3HAYCHHI BimIToBigaia HOPMI, a AJd BCTAHOB-
JeHHS iCHYBaHHSA 3BUYAEBUX HOPM JOCTATHBLO, 1100 MOBEIiHKA AepIKaB
BigmoBimasa iM y 3arajdbHUX aCIeRTax i mo0 caMi AeprxaBy TPAKTYBAJIHN

18 Tyrwawyx H.H. MexnayHapoauoe mpaso. O6mas wacts : yuebuur /| U. U. Jy-
xamyk. — M. : BEK, 1997. — C. 130—132.

" Iykawyx H. H. HopMbl MeXIYHARDOAHOTO [IPABA B MEXIYHAPOAHON HOPMATUBHOMK
cucreme / 1. U. Jlygkamyk. — M., 1997. — C. 219.

15 Pepdpocc A. Mexxayrapoguoe npaso / A. @epapoce. — M., 1959. — C. 154,
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MOBeAIHKY, AKA He BiII0Bijac TAKHUM IIpaBUIAM, AK IX mopymienusé, Kpim
TOr0, IPAKTUKA JePiKaB (BKJIOUAIOUN THX, IO OCOGJUBO 3alliKaBjeHi)
MPOTATOM IIeBHOTO BiJIPi3Ky 4acy, He3BasKaioyH Ha HOT0 TepMiHH, IOBUHHA
XApaKTepHU3yBATHCH IIOBTOPIOBAHICTIO Ta TPAKTUYHOIO OMHOMAHITHiCTIO,

HocuTs uacTo ofHa i Ta caMa IOpUANYHA HOpMa Ma€ nBi ¢hopmu 30BHimI-
HBLOT'O BHPA3y — AOI'OBipHY Ta 3BUuYacBy. Hampmriaz, MixkHEaApPOAHO-Tpa-
BOBi HOpMIt 1I[010 3a60POHH, a TAKOMK IIPUIIMHEHHS i 3an100iranud 3JI0Uun-
HY TeHOIMAY iCHYIOTH i AK MisKHApPOAHO-IPaBOBMH 38uUYail i MicTaThCA
y Konsenyii npo 3anobicanus 3a04uny 2eHoyuUdy i NOKAPAHHS 34 HbOZ0
1948 p. BignoBinnao, gepskaBa He MOJKe [JIst BUIIPABJAHHS CBO€E] TOBEiH-
KH II0CJIaTUCS Ha (PaKT HEeyJyacTi y HbOMY AOTOBODi, ajyKe Il HOPMH €
MiXHAPOIHO-IPABOBUM 3BUYAEM.

Ax y:xe 3a3HaYaIIOCH BUIIE, IHKOJIY HOPMU MidKHAPOZHOTO IIPaBa CTBO-
PIOIOTHCS 1 3a JomomMorolw akmis mixHapodnux opzawnisayiii. TyT BapTo
PO3MEKOBYBATH IOPUAUUHO-000B’A3KOBI aKTH, AK1 MaloTh iHAUBiRYa b-
HUM XapaKTep, i aKTH, 1[0 MiCTATH IPABUJIA MOBEJIHKN 3arajJbHOTO Xa-
paxrepy. Hanmpukanan, pesononieio Pagu Besmeku OOH 827 (1993) 6yn0
BCTaHOBJEeHO MixKHapoguuii TPUOYHAJ IJIA CYAOBOTO IIepeciifyBaHHsA
ocif, BIATOBIZANBHIX 38 cepHO3Hi TOPYIIeHHA MiYKHAPOAHOTO r'yMaHiTap-
HOI'O IIpaBa, 110 CKOEHI Ha TepuTopii KomumHesol I0rocaasii 3 1991 p.,
i sareepaxeno Craryr MKTIO, axuii micTuses B gonosiai 'emepasibaoro
cexperapa OOH!, 11a pesosolnis BCTAHOBAIOBAIA, 30KpeMa, 060B’ 430K
zepsxas saidicHioBaty cuiBpobitauirreo is MKTIO, ropucaukiio mono
BH3HAUYEHHX KaTeropiit ocié Ta 3jaoumHHMX AiAHL. K NpHUKJIaL MOXKHA
HasBaTH pesoamoriro Nerepanbuol Acambsei OOH Bin 14.12.1974 p. “Bu-
3HaUeHHA arpecii”, AKXy BUKOPHCTOBYIOTEH IIPpH KBaJidikamnii akTis arpecii.
Taxox aKTH Mi>KHAPOAHUX OpraHizamiil MOXXYTb BUKOHYBATH QYHKIiT
o0 GiKCyBaHHA 3MiCTY 3BUUAEBAX HOPM 1 TUM CAMUM CHIPUATH IXHBOMY
dopMyBaHHIO TA HiATBEPAKYBATH ICHYBAHHSA “opinion juris”. Y Bunagkax,
KOJIX AePyKaBy Ha IeBHOMY eTalll cniBpoGiTHHIITBA He TOTOBI 10 CTBOPEH-
HA BU3HAYCHWX MiXXHAPOJHO-IPABOBMUX HOPM, Ha OCHOBI peKoMeHAxauii
MiXHADPOAHMX Oprafisamiil po3pobad0Th CTAHAAPTH II0BeIiHKY B IIeBHi#
c(epi a60 K KOHCTATYIOTH CIIIJIBLHY ITO3UIIiI0 AEePXKAB.

Hopmu mixHapoguoro mmpasa, AK i Oyab-AKi iHI I0pHANYHI HOpMU,
MaloTh BU3HAYEeHY cmpykmypy. Jleaki Bueni BKa3yoTs Ha JBOXEJIEMEHT-
HY CTPYKTYPY MikHaApOJHO-IPABOBUX HOPM: illoTesdy Ta AMCHO3UIIIO.
Haspsazg uu MmokHA 3 muM nmoroguTics. [loMuikoBa JyMKa KPUETHCA B OTO-
TOXKHEHHI 3MicTy I0pUAMYHOI HOPMH 3i 3MicTOM cTaTTi MiKHAPOAHO-
IPaBOBOTO 4KTa — 1 AifCHO, Ay Ke PLAKO TPaIIAeThCA Mi*KHAPOJHO-IPaBo-
BU# AOTOBip, B AKOMY IIPAMO BKA3YIOTHECA 3aX0AU MiKHAPOITHO-IPaBO-
BOI BignmoBiganbHoCTi ¥ pasi He BUKoOHaHHA 3060B’asann. IIpoTe Tpeba

6 ICJ Reports. 1986. — P. 98.
17ICJ Reports. 1969. — P. 43.
18 3rogom Craryr MKTIO nonosHIOBaIN 11e HU3Kow pesoaoniii PB OOH ta MKTIO.
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po3yMiTH, 10 Iepe0aunTH 3a34aaeriTb GopMu BigImKoAyBaHHA 30UTKIB
HeMOMKJINBO, aiKe IX B OCHOBHOMY BCTAHOBJIIOIOTE 34 IMIOTOIMKEHHAM CTO-
piu. Kpim Toro, 1o6poBinsHa 3roga cyd’eKTa mpu cTBopeHHI Hopmu MIT —
ocHoBHAa rapaHTia ii BuKoHanHsa: Tomy npu popMyaIOBAHHI KOXKHOI MidK-
HAPOAHO-TIPABOBOI HOPMHU IIPE3IOMYETHCA iCHYBAHHA 3BUYAEBOI HOPMHU
3araJibHOTO Mi?KHAPOAHOI'O IpaBa PO Te, 1[0 HOPYIIeHHI MisKHAPOJHOTO
npaBa TATHe 3a c06010 MiXHApOAHO-NMPaBOBY BigmosizaasuicTs®. Bifg-
MOBiHO, TAaKUH eJIeMeHT, K CAaHKIif, IDUCYTHI# y HOpMax MiKHapOA-
HOT'0 IIpaBa MOPS/ 3 IiIoTe3010 i JNUCIIO3UITI€I0.

3.2. Bugu HOpM MisKHapoOZHOTO MpaBa

Po3kpuTu Bci XxapakTepHi 03HaKHU i pucu 6yIb-sIKOTO ABUIA IIPABOBO1L
IgiticHocTi MOXKHA Yepes ioro Kaacudikaiiio. MixkHEapogHO-IPaBOBi HOP-
MH KJacuPiKVIOTH 3a pisHUMHY KPUTEPiAMHU, ajse HANWO1JIBOI CYTTEBO PO3-
KPHBAIOTH iX 0cOGIMBHI XapaKTep TaKi Kpurepii posMeXyBaHHA:

1) 3a c¢peporo 0ii HOpMU MiKHAPOHOIO IpaBa NOAINAIOTE HA:

— YHigepcaavii (PO3MOBCIOMKYIOTE CBOIO Ail0 HA yce MisKHaponHe
CIIiIBTOBAPUCTBO, 34e0iJbIIIOro 1i HOPpMH MicTSAThCA ¥ 6araTocTOPOHHIX
MIXHapOSHUX JOIOBOpax, YKJIaAeHuX mijg erigoro OOH, a Takox y mMixk-
HAPOIHO-TIPABOBUX 3BMYAAX, IO CKJIAJAIOTH TaK 3BaHe 3arajbHe MiKHAa-
pOJiHE TIPaBo); _

— pezioHabHi ( PeryJII0IoTh IPABOBiLHOCHHYM B pAMKaX perioHaJbHO-
ro abo HABITE cYOpezioHabHO20 CIIIBPOGITHUIITBA TePIKAB Ta MIXKHAPOIHUX
opramisaiii);

— napmukyaapui (peryaioTh, IPaBOBiIHOCHUHY JeKiIbKOX JepiKaB
U1 MiJKHAPOJHUX OpraHizaIii); .

‘2) 3a 1opuduHoIo CunL00 HOPMU MiX¥HAPOJHOTO [IPaBa MO iIAIOTS Ha'

— imnepamuéni (BigcTynuTH Bil BUKOHAHHS 060B’A3KIiB 3a TaKUMU
HOPMaMHM cy0’€KTH Mi?KHAPOJHOTO IPaBa He MOXKYTh, 1€ 32BN HOPMHU
VHiBepcaabHi 3a cgeporo aii, aMmiauTu a60 ckacyBaTH TAKY HOPDMY MOXKHA
TLIIBKY OLIAXOM HIPUAEATTA HOBOI iMIiepaTusaoi HopMu?®). IIpukiagamu
iMImepaTUBHUX HOPM MOJKYTh CJAYIyBATH OCHOBHI IPUHIUNN MiXKHapPOJI-
HOTO IIPAaBa: HE3ACTOCYBAHHS CHIH YY1 IIOIPO3U CHJIOK, MUDHE BUPillIeHHSA
CIOPiB TOIILO, a TaK0:K 3a00poHa pabcTBa, pacoBoi AUCKpUMiHAIil, TOPTYP,
reHOmUAY, anapreiny ta in. Taki HOpMY Ife Ha3WBAIOTH HOpMaMR “jus
cogens”. Hopmu “jus cogens” mopomKyIOTh MixKHAPOAHO-TTPABOBi 30008’ -
3aHHSA, 1110 CTAHOBJIATE iHTEpeC MO0 BCHOI'0 Mi’KHaPOAHOI0 CIiBTOBapH-
CTBAa B IiJIoMy; — “erga omnes” (L1010 KOJKHOTO);

19 Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Second
Phase, I.C.J. Reports, 1950. — P. 221.
2 Take mMoJOKeHHSA BigoOpaxeHo y cr. 53 Bigencoroi xouBennii 1969 p.
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— Oucnosumuéni (1i HopMHU € 0608’ ASKOBUMH 1A Cy6 €KTiB, IT{0 iX
BU3HAJY TAKWMU, 1 BigcTynuru Bi BUKOHAaHHA 000B’A3KiB 3a TaKUMU
HOpMaMU BOHY MOYKYTb 3a JOMOBJIEHICTIO, a/’Ke OJJHOCTOPOHHS BiAMOBa
Bl BUKOHAHHA 3000B’A3aHb € MOPYIIeHHAM IPUHIUNY “pacta sunt
servanda’”; TUCTIOBNTUBHI HOPMU He NNIOBUHHI CYyIepeYnTy iMIIepaTUBHIM
HOpMaM). v

Y DOKTPUHI TAKOX TPAILIAETLCA I IO/ HOPM 3a QYHKIIAMY B IIpa-
BOBOMY peryJIIOBaHHi (MamepianbHi, npoyecyaavhi), 3a XapakTepoM JHuc-
O3UIIiI HOpMHU (YynosHosax cy04i, 30608’ A3Y104i, 3a60POHAIOUL), 38 CIIOCO-
6oM ysaraJabHeHHA ( HOPMU-PUHYUNL, HOPMU-UiJLi, HOPMU-YCTMAHOBACHH )
TOIIIO.

3.3. Kogudikauis Hopm MixHApOTHOTO IIpaBa
Ta IX MPOIPeCUBHUN PO3BUTOK

Ilix xodugirayiero mincnapodno-npasosux HOPM PO3YMIIOTE IIPOIEC
cHCTeMaTH3alil AiI0unx HOPM, ¥ PE3YIBTATI AKOTO JIKBiAYIOTh IPOTAJINHA
B IIPAaBOBOMY DeryJIIOBaHHi, BiAOYBa€ThCA 3aMiHa CTAPUX HOPM HOBAMHMZ!,

Mertoio koaudikanii 3aBKAYU € CTBOPEHHS IIEBHOT'O MisKHAPOAHO-TIPA-
BoBOTO aKTa. Ilponec koxudikanii i npozpecusrnozo possummy mincrapod-
1020 npaéa’? 3RifCHIOETHCSA TIIAXOM: BCTAHOBJEHHA TOYHOTO 3MicTy Ta
1iTKOro (bopMyTI0BAHHA AABHO AiI0UKMX MPUHIMIIB i HOPM Mi>KHAPOZHOTO
npasa B Ti¥t um igmiii cdepi BigHOCHH MiXK JepixaBaMu; 3MiHE YU IIeperyd-
Jly 3acTapisinx HOpM; POBPOOKYM HOBUX HOPM i3 ypaxyBaHHAM aKTYANBHEX
110TPeb ¥y Mi’KHAPOJHO-TIPABOBOMY PEryJIIOBAHHI; 3aKPIILICHHSA B Y3ro[Ky-
BAJILHOMY BUTJIAAL BCiX IUX HOPM Y €UHOMY MLXKHAPOIHO-IIPABOBOMY
aKTi?®,

¥ MLKHapoZHOMY IIpaBi, Ha BiAMiHY BiJ HallioHAIBLHOTO, Kogudikalio
MOKYTh 37iicHIOBaTH PisHi cy6’ekTH. AKINO HEo 3aiMaIOThLCA JepPKaBU
abo BIIOBHOBaYKeHi Ha Te MixKHAPOAHI opranisarlii, raxa Kogudikamis Ha-
suBaeThea odiniiinoro. Ak x Koandikalis 3giicHIOETHCA HEYPALOBH-
MY OpraHisanisMu, IPUBATHUMHU ocobaMu, BoHa Oyne Heodiuilinozo.
PisHoBugom mHeodiniiinoi kogudikanii € Kogudikania MOKTpUHAIBLHA,
AKa IPOBOJAUTHCA B pPAMKAX HAYKOBUX YCTAHOB a00 BUSHUMHU OLHOOCIOHO.

A JTyxawyw H. H. Mexaynapogsoe npaso. O6mas 9acTs : yue6HUK A8 CTYAEHTOB.
opuz. dak. u Bysos / . . Jlykamyk. — M. : Boarepe kaysep, 2005. — C, 128.

# JTomoxenns npo Komiciro OOH 3 miskHApOAHOro mpaBa BU3HAYAE, IO IIiJ UM Tep-
MiHOM pO3YMilOTH IpOIleC HiATOTOBKY IIPOEKTIB KOHBEHIII 3a THMM IIMTAHHIMHU, SKi 1IIe
He PeryaloThCH MIXHAPOJHUM IpaBoM 800 3a AKMMH TPABO e He JOCTaTHLO DO3BH-
HyTe.

% Moeyan A.II. Koguduranua ¥ nporpeccHBHOE PasBUTHe MeXIYHAPOLHOTO IIpa-
Ba/ A. II. Mosuan. — M., 1972. — C. 69.
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JIyMKa Ipo PO3BUTOK MisKHapPOAHOTO IPaBa IIJIAXOM MiATBepKeHHA
ICHYIOUHX HOPM YU IILISX0M PO3pOOKY HOBUX ITPABUJI He € HOBOKW. B ocTan-
Hit usepri XVIII c1. Iepemisi BeHTam sampornonyBaB 3xificHUTH KoAui-
Kariio yeworo Mixkuapoauoro npasa. IHicas aporo 6araTo cipob saiticuam:
TH Koaudikalliro poduamn okpemi ocobu, HAYKOBi ToBapucTBa i ypAAHU.

BraxaeTnes, mo kKogudikamid i oporpecMBHUM PO3BUTOK MiXKHApPOJ-
HOTO IpaBa, 3AINCHIOBaH] “CBiIOMUMY 3yCHILIAMU BeprKaB (¥ CydacHOMY
posyMinHi — odiniiina Kogudikanis), 6epyTh cBill mouaToK i3 Bifencsko-
ro kourpecy 1814—1815 pp., mig uac axoro 6yJu NPUiiHATI Taki BaKInBi
MiXXHApPOAHO-TIPaBOBi akTu, AK IIpaBuia 1moA0 paHTy AUIJIOMATHYHUX
arenris, [lexkaapanis oo sa6oporu paGoroprisii, IIpaBuia moxo BiIs-
HOTO CYJHOILIABCTBA 110 piuxkax?*. 3arajmom 3a nmepiox iz 1864—1914 pp.
y cBiTi nposeaeno 6u3sKo 100 MiskHapoauuXx KOHDepeHI1il i KOHTpeciB,
Ha AKUX 6yso pospobireno 250 6araTocTOPOHHIX MijkHapOAHUX TOTOBOPIB.
I3 crBOopennam Jliru Haiiii et npornec ak TUBI3yeThCA i IOCTYHOBO Iepe-
XOOWUTH IiJi KOHTPOJb MI>KHAPOAHUX opraHizani#i. 22 Bepecus 1924 p.
Acambaes JIirm Hanish npuitnana pesoionio, B Akii nmepepbauanocs
crBopenna KomiTeTy excnepTiB Ans rporpecMBHOI Kopudikamii mixkHa-
POZHOTO TpaBa, AKUI IoBMHEH OYB IMiAroTyBaTH MepeJiK MUTaHb, KOTPi
norpebyBasiy HATATBHOTO IIPABOBOTO PEryJIOBaHHA, 3aYBAXKEHHA YPAMAiIB
3 IILOTO IPHUBOJY, & TAaKOM NOIoBiai ekcrepTiB. Ilicaa nroro 6ysa ckiu-
KaHa MIMypAAoBa KOHGMepeHIid, 1110 npoxoauia B I'aasi y 6epesni — kBiT-
ui 1930 p., Ha AKiit 6yau cxBajeHi JOKYMEHTH, {0 CTOCYBAJIUCA IpoMa-
aauncersa. OgHaK B IHIINX TUTAHHAX (TepuropiasbHi BOAM, BiANOBiZaNE-
HicTh JepixaB) Ai#fiTu aroau He Brasocs. Ilpuiinara Acambieero Jlirn
Hami#i y 1931 p. pesomronia moxo mpoieaypu Koaudikairlii jsariaa B 0CHO-
By Ilomoxenns npo Kowmicito OOH 3 misxnapodnozo npaea. 3arajom
31919—1946 pp. morax 700 6araTocTOPOHHIX MiKHAPOJHUX JOTOBODiB
OyJIo YKJIaZeHO, OiIbIicTh 3 AKMX Habpau YMHHOCTI.

Cratyr OOH y 1. 1 er. 18 BusHauus, o I'enepanpua Acambieas OOH
oprauiaye mocaigskeHHs i poOUTH peKoMeHAaIlil 00 IPOrPECUBHOTO
PO3BHTKY MixKHapoAHOIO IIpaBa i #oro kogudikanii. Takum yuHOM PO3-
BUTOK Mi)XHAPOJHOTO IIPABA CTAB OTHUM i3 IIpiopUTeTHUX HATIPAMIB Ai-
suibHOCTI OOH. Pesonrortiero 174 (I1) Big 21 smucromana 1947 p. 6ymo
cxBasieHo ctBopeHHA Komicii OOH 3 mixcnapodnoezo npasa ta 3aTBepisKe-
Ho Bigmosigue ITomoxennsa. Komicia ckaagaerses 3 34 uneHis, Aki o6upae
IenepansHa Acam6ies 3i CIUCKY KaHAUAATIB, IPEACTABICHNX JepiKaBa-
mu — wienamu OOH. o Biganasa Kowmicii BigHOCATs nMTaHHA AK MiKHA-
POAHOrO ITyOJIiTHOTO0, TaK i MisKHAPOJHOI'O IPHUBATHOTO ITPaBa, OAHAK OCTAH-

2 Martens, Nouveau Beceuil, V. II, 1818, pp. 432, 434, 449. ITuryethea 3a: United
Nations Documents on the Development and Codification of International Law
Supplement to American Journal of International Law. — 1947. — Vol. 41. — No. 4. —
P. 29.
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HiM IIOKH 110 BOHA He 3aiiMaJjiacsa. Komicid 3a KoyKHOI0 00paHOIO IJ15 PO-
60TH TeMOIO IpU3HAaYac CIelliaJbHUX JONOBiIadiB, JOMOBiZl AKUX IOTIM
06roBOPIOIOTH Ha CecifiX pa3oM i3 3aponoHOBaHUMH NIpoeKTaMu. Komicisa
AKTUBHO CHIiBIIPAITIOE 3 yPALAMH JiePKaB, OTPUMYIOUH Bl HUX 3ayBaMKeH-
HA i Ipomo3uIii cCTOCOBHO 3aIIPOIIOHOBAHNX IIPOEKTIB MisKHaPOLHO-IIpa-
BoBUX HOpM. Ilicia 3aBepnrenHs po0oTH KiHIIeBUI IPOEKT i3 IMOACHIO-
BaJIBHOIO JOIIOBiAAIO mepegacThesa Ha poaraan I'eHepanbuiit Acambuiei,
fKa MOJKe 3aTBEPINUTH HOT0 CBOEIO PE30JIIIIEI0 i 3anPOIOHYBATH H1OTO
CXBaJINTH AEPsKaBaM y BUIJALL JOTOBOPY abo CKIMKATH MmcHapotu
KOH(MEePEeHITio I/ YKIaAeHHI KOHBEeHIIil.

3a gac ¢Boei po6otu KMII 3aBepimmia IpoeKTH MiXKHAPOAHO- HpaBOBHX
HOPM IOOAO PeryJioBaHHSA BigHOCWH y chepi mpaBa MiXKHapOIHUX JIOTO-
BOpiB, MUTaHHA ¢parMeHTaIii MiXKHapOIHOTO NpaBa, IMLAAXiB i'cnocobis
OTPUMaHHSA AO0Ka3iB HASBHOCTI 3BUYAE€BUX HOPM MiyXHapPOHOrO IIPABA,
OCHOBHMX NIpaB i 060B’ A3KiB AeprxaB, piBHUX aCIEKTiB IPABOHACTYIIHUIITBA
JlepKaB, OPUCAUKIIIAHNX iMyHiTeTiB fepiKkaB, rpoMagAHCTBaA Ta 0e3rpo-
MaIAHCTBA, Mi’KHAPOAHOTO KPUMMiHAJBHOTO IIpaBa, MidKHAPOJHOT'O MOP-
CBKOI'0 IpaBa, MisKHaPOIHOI BiIIIOBi1aIbHOCTI JepiKaB, IIpaBa 30BHINTHIX
3HOCHH, ap0iTpaKHol IponeAypyu BperyIi0BaHHA CIIOPiB.

Huni #a posraagi KMII nepe6yBaioTs TUTAHHS 3aCTEPEKEHD O MisxK-
HAPOJHMX JOrOBOPIB, BILINBY 36POMHUX KOHGIIKTIB Ha Iif0 MisKHADOIHIX
JIOTOBOPIiB, iMyHiTeTy mocagoBux 0cib Hep:KaBy Bif iHo3eMHOI KpUMiHAb-
Hol opucaukuii, nuranad “aut dedere aut judicare” (0608’ a30K “abo
BujaTH, a6o mepecaizysatu” 0ocoby), BiamoBifanbHOCTI MisKHAPOZHIAX OpP-
ranisaniii, BignosizansHOCTI 3a i1, He 3ab0poHeH] MiKHAPOAHUM IIPABOM,
TOIILO. !

Komudikariero i mporpecBHIM PO3BUTKOM Mi’KHAPOJHOTO IIpaBa 3aii-
MAalOThCs i perioHanbHi MixKHAPOAHI opraxisanii, coenianbHi oprany SKuxX
CTBOPIOIOTH MPOEKTH MiKHAPOAHUX AoroBopis. Hanpukaan, Pagoio €Bpo-
nu 0yJ10 poapobJieno npoekTy KouBeHIIil Ipo 3aXUCT OCHOBHUX IPaBi cBO-
oon aroguay 1950 p. Ta YoOTUPHALIATH IIPOTOKOJIIB 10 Hel, €BponelicbKOl
coianmpHOl Xaptii 1961 p. Ta [lepernanyToi xaprii 1996 p., Kousenrtiio Pa-
oy €BpPOIIM PO 3aX0OLH IOLO IPOTHAil Toprisiai mogpmu 2005 p. Ta iH.

Heoginiinoro kogudikailieio 3aiiMaloTbCcA TaKi aBTOPUTETHI YCTaHOBH,
Ak ImctutyT MixkHaponHoro npasa (M. I'anra, Benbris), Acomiamis misk-
Hapoauoro npasa (Bpioccenn, Benbrisi), AMepnKaHCbKMH iHCTUTYT MidK-
HapOAHOro MpaBa.

Cepen yueHux, 1o saiimaiuncsa kogudikaiico MixxaapogHOTO IIpasa,
HeobxigHo sragaru 1. Benrama, Y1. Brorusi, IT. ®iope, . Dinga, JI, JIeBl,
®. Ilena, k. InTepHOCLia.
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3.4. ImMmiemMeHTAList HOPM MiMKHAPOXHOrO MPaBa’

‘OcKiJbKY NpaBo BIIMBAE Ha CYCHiAbHI BiTHOCHHUY 1epeaycimM uepea
IPOIIeC IIPABOBOTO PETYAIOBAHHS, Uepe3 MUHAMIUHNY Iponec 3aificHeHHSA
CBOIiX HOPM, 3a0e3MeUueHH CIIPABIKHBOTO BILINBY MiXKHAPOAHO-TIDABOBUX
HOPM Ha CYCHiJIbHE JKUTTH € MOXKJIWBUM JIIIIe 32 YMOBH IIPOABY PeajIbHO-
r'o 3MicTy peryjasTHBHUX BJIACTUBOCTEH BIATOBiHMX HOPM Uepes Ipoliec
ix peanizanii®’., ¥ rakoMy BHOAAKy 3xificHeHHs abo peaJisaiia — me
OpaKTUYHE BTLIEHHA MidXHAPOZHO-TTPABOBUX HOPM Y QaKTHUHINA AiAnb-
HocTi ¢y6’eKTiB MiskHapogHOrO TIpasaZs,

¥ reopii npaBa “peaniszayin ropuduinux Hopm — Iie TaKa IOBeTiHKA
cy6’eKTiB mpasa, AKa Y3roAyeThCs i3 IpunucaMy NPaBOBUX HOPM Ta
BHILIMBAE 3 HUX (IIpaBOMipHa HoBeJiHKAa), MPAKTUYHA AiAJIBHICTS ...31
3AiMCHeHHS NPaB i BUKOHAHHA 0008’ A3KiB”?" a60 K “BrijieHHsa MpUOKCiB
IOPUIUYHAX HOPM YV JKHUTTA LHIJAXOM IPaBOMIpHOI MOBeNiHKHM Cy6’€XK-
TiB” %8,

fAx BBaxkae A. 1. imurpies, 3 TOUKH 30py MisKHAPOJHOI'O IIpaBa, BapTo
3BEPHYTH YBary Ha BUSHAUEHHSA peanisayii npaéa sk “nepeBeieHHA HOPM
IIpaBa y IIpaBOMipHY HOBEeIIHKY cy0’ eKTiB y hopMi BUKODUCTAHHSA IIPaB,
o iM HaJIexKaTh, BUKOHAHHA 000B’A3KiB i JoTpuMaHHA 3a60pOH 3apajn
3a/J0BOJIEHHS iHTEepeciB Ta moTpebd agpecariB npaBa, JOCATHEHHA KOro
(mpaBa) MeTH, OCKiTBbKY TaKe BU3HAYEHHS MicTuUTh ¥ co0i BKasiBKy Ha
dopmu peasisariii npaBa B3araii, 3aCTOCOBHI TaKo0k 1 1O MidKHapOJHOT'O
npaBa”. Ha gnymry C. B. Uepniuenka, 1issIbHICTh Y4ACHUKIB IPABOBITHO-
CHH 3 peaisarii cy6’eKTHBHUX OpaB Ta 000B’A3KiB, AKI BUCTYHNAIOTH AK
eJIeMeHTH ITUX TPABOBIAHOCHH, i CTAaHOBUTHUME, Y KiHII€BOMY Pe3yJIbTaTi,
peanxiszamiro BimmoBigHOI MpaBoBOl HOpMH.

B. I'. ByTkeBud BU3HAUAE peanizayilo HOPM MidHaAPOOHOZO NPA6A AK
BTiJIEHHA y JKUTTA HOPM MIKHAPOALHOTO IIpaBa uyepes HoBeAinKy (il abo
YTpUMaHHA Bifg Aiif) cy6’eKTiB MisKHAPOAHOTO IpaBa, IXHIO AiANbHICTD
OO MPAKTUYHOTO 3/[1CHEHHA MiXHAPOAHO-TIPABOBUX PO3NOPALKEHb
(cxo0mol TouKky 30py npuTpumyioThed Takoix C. FO. Mapouriu ta B. f. Cy-
BopoBa). Ha nymky I1. H. Bipiokosa, peanisayisa mixcnapodno-npasosux
HOpM — Tie BAiMICHEeHHA yIaCHUKAaMU Mi’KHaPOJHUX IPABOBiTHOCHH BCTA-
HOBJIEHHX Y HOPMaX MiXHaPOAHOTO IIpaBa IPAaBUJI.

OanaK BapTO 3ayBaXKUTH, 1110, OCKLIBKY HOPMHU Mi»XHAaPOAHOIO TIpaBa
€ JIUIle MOJEIAMHU HAJNIEKHOI MOBeAiHKH cy0’ eKTiB MisKHapogHOTO IIpasa,

25 I'agepdoscruil A. C. UMnjeMenTanus HOpM MexayHapogeoro npasa / A. C. Tasep-
nosckuit. — K. : Buima mkosna, 1980. — C. 47.

26 Tam camo. — C. 48.

2" Teopus rocymapersa u upasa : yuebuuk / H. T. Anexcasapos, @. 1. Kanunsides,
A. B. Munkesuu, A. JI. HegaBuuii u ap. ; [ors. peg. H. I'. Anekcarapor] — M. : I0pua.
aur., 1968, — 640 c.

28 Teopua rocymapcersa u npaga: Kypc nexnuii / [moz pea. H. 1. Marysosau A. B. Mas-
K0]. — 2-e usx., nepepad. u gon. — M. : FOpucrs, 2001. — 776 c.
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JIAIIEe Yepes 30illCHeHHA HOPMHU IIPaBa MOKHA TOCATTH Biammosigmocri
peaJbHUX MIXKHAPOAHUX BLIHOCHH CTBOPeHiil fuia cy6’eKTiB MiskHapOA-
HOTO IIpaBa MOJEJIi MoBeJinKy 2°

3oxpema, L. 1. JIykamyk sasHaya€ 3 bOTO IPUBOAY, 1[0 Bijl HPaBUIIL-
HOT'O BUDiIIIeHH A IPO0JIEMY CIIi BBiTHOIIEH HA MisKHAPOIHO-ITPABOBHUX HOPM
Ta IPAKTUKMY 1X 3Ai ICHEHHS 3aJIe)KaTUMe PiBeHb MisKHAPOAHOI 3aKOHHOCTi.
¥ cyuyacHiil IOKTPUHI Ta IPpaKTHUIIL Mi?KHaPOIHOr0 IPABa AJI IIO3HAYEHHA
HOHATTA “3ilicCHeHHA” HOPM Mi)KHapOAHOTO IIPaBa IIMPOKOTO BUKOPHU-
cTaHHA HAOYB TepMiH “iMnuieMenTamnia” (yiat. “implere” — HaOBHIOBATH,
3pificHIOBATH, OCATATH, BUKOHYBATH; a TAKOXK aHTJ. “implementation” —
3iCHEHH A, BTIJIEHHA ¥ "KUTTS, BUKOHAHHA, peajidaliis Torfo). ¥ mupo-
KOMY POBYMiHHI TepMiH “imnremenmayis” o3uHayae “suificuenns misua-
POAHO-IIPABOBUX Ta BHYTDPIIIHLOAEPKABHUX HOPM 3 METOIO BUKOHAHHS
Mi’KHaApPOJHO-IPABOBHUX, 4 TAKOK CTBOPEHHS HA MiXKHAPOAHOMY Ta BHYT-
pPiITHBOAEPKABHOMY PiBHAX YMOB IJIa TAKOro sxificHenHsa”?? (i3 mum
BH3HAUeHHAM Horojykyerbed A. I. [Imurpien). Ha gymiy L. I. JIykanryka,
y IIMPOKOMY PO3yMiHHI TepMiH “iMmiiemeHTaIia” o3Havae yci 3aXxonu
3 peaJsizanii HOpM Mi*<HAPOJHOIO IPaBa, a Y By3bKOMY PO3yMiHHI — 37ifi-
CHEeHHS HOPM MiXHAPOJHOTO ITPABa Y BHYTPITIHLOAEP KABHil cdepi (mo-
JKYTh TAKO0K BUKODUCTOBYBATHUCH 1 TaKi TepMminu, K “BukoHauHsa", “mo-
TPUMAHHSA" TOIIO).

Crorogni Tepmin “iMunaemMeHTanis” 4acTo TPAILIACTECA B OQimifiHnx
JoxymenTax OOH (y uncieHHUX Pe3oJIoIiaAX i pilteHHAX TOJOBHUX Ta
poromirkmmx opramis OOH?Y), a TakoK IHIIINX MIHAPOIHAX Oprasisarrii.

Bapro 3ayBaskuTH, 1110 OKPEMi JOCHIJHUKY BUCTYHAHY IPOTH BUKOPH-
cTa"HHA TepMmiHy “iMmiaemenTarisa’. ITpumipom, €. T. YceHKo 3ByKyBaB
BUKOPUCTAHHA IILOTO TEPMiHA [0 IPOIlecy peasisaliii MiskHapoHO-1Ipa-
BOBHUX HOPM CITeI[iaJIbHO CTBOPEHUMH JJIA IHOT0 OpTaHaMM iMIIIeMeHTAaIil
(mampuriaan, Komiciero OOH 3 mixkHapomuoro npasa, Komiciero OOH
3 IpaB JIOAWHY, a TaKo:K KoMiTeToM 3 nipaB JioauHu Ta iH.) i BBaXKaB He-
JOILJIFHNUM BUKOPUCTAHHS 3raflaHOT0o TepMiHa B Teopil MiiKHapOZHOTO
IpaBa, OCKiJIbKU B 3araJbHI# Teopii mpaBa BiKe icHye ajexkBaTHHH, Ha
HOTO IYMKY, TePMiH “3aificuenns’”??,

Cxoxol Touxku 3opy gorpumyerbesa B. I'. Byrkesuu, axuii Biggae mne-
peBary BUKOPUCTAHHIO TEPMiHA “peasri3alis HOpM MisKHAPOHOIo IIpaga”,
OCKLJIIBKH, HA MOTO IYMKY, BiICYTHIiCTh OZHOCTANHOCTI I1I0J0 TEPMiHOJIO-
rigvHOr0 BU3HAUEHHS 3yMOBJIEHA MepPeIlIyTyBaHHAM POPM, CIIocobiB, 3aco-
0iB, cTaziil peanisarnii HopM MiskHapogHOro nMpasa ToIro. OQHAK Y IILOMY

2 Magepdosckuii A. C. UMIieMeHTaIMA HOPM MeXAyHapogroro npasa / A. C. ['aBep-
nosexkmit, — K. : Buma mxosa, 1980. — 320 c. .

30 Crroaps MexAyHapoAHoOro npasa. — M., 1986. — 432 c.

31UN Doc. E/CN.4/Sub.2/2004/8; 6 July 2004 ; UN Doc. E/CN. 4/Sub 2/2005/8;
23 June 2005 ; UN Doc. A/HRC/4/WG.3/6; 27 August 2007 ; UN Doc. A/RES/55/S—
23/3; 10 June 2000.

32 [leperJiag 3 poc. “ocyinecTBiaenue”.
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BUIIAJKY He HAETHCA IIPO IPodieMy 3MilIyBaHHS IOHATh, OCKIILKY iMILIe-
MeHTAallid HoOpM Mi’XHapOJHOTO IIpaBa BipisHsaeTheA Bij peanizanii Hopm
HariomaygpHoro upaga. A. C. I'aBepaoBenKuii, HaIpuKaaj, B6auac B iunie-
MeHmayii HOpM MiHCHAPOOH020 Npasa “IijecnPsIMOBAHY OpraHisaniitno-
IPAaBOBY MiAJNBHICTH JepsiaB, AKaA IPOBOAUTLCA IHAUBIAYAIBLHO, KOJIEK-
THBHO a60'y paMKax MiHapOJHMX OpraHisaliif 38 MeTow cBO€YaCHOT,
Bce6GiuHol Ta moBHOI peaJisarii 30008’ A3aHb, NPUAHATHX AepPrKaBaMK
BigNOBiAHO K0 MiKHapOZHOTO Ipasa”.

Taxum YyMHOM iMILJIEMEHTAIlisl HOPM Mi’KHAapPOJHOro IIpaBa Ma€ Taki
BJIACTUBOCTI:

— MO-[epIlle, Iie IIPOILece, 10 3/1i ICHI0ETHCA Ha MiXKHAPDOAHOMY 1 BHYT-
piIIHbOAEPIKABHOMY PDiBHAX;

— IO-ApyTre, HOJATAEC Y MOEJHAHHI IpaBOTBOpPUOL Ta opraHisamiiinoi
IisiAbHOCTI JepsikaB y mponeci peasisanii HopMm MiskHapOAHOTO TpaBa;

— TO-TpeTe, mepedavac CTBOPEHHS BiATOBIAHOI0 MeXxaHidMy (Ha Mix-
HAPOAHOMY Ta BHYTPilITHBOAEPIKABHOMY PiBHAX).

Mexaniam imnremenmayii mincHapoOHO-NPAEOSUX HOPM BKIOUAE
B ce0e TTeBHY CYKYIIHICTh IPABOBHX Ta IHCTHTYIiMHMX 3ac00iB, AKi BUKO-
pHCTOBYIOTBCA cY6’€KTaMy MiKHAPOJHOTO IpaBa Ha MidKHAPOAHOMY Ta
HAIIOHAJLHOMY PiBHAX, 3 METOIO peasisallii IpuIKuciB HOpM MiXHapPOa-
Horo npasa. CBO€IO 4eproo, MiXKHAPOLHO-IIPABOBI 3ac00H, AKi peryamniTh
mmpollec iMIIeMeHTaIlii, Ta MiKAepKaBHI iHCTUTYTH, AKi BXOAATH Y MisK-
HaApPOIHY IMifcHcTeMY iMitaeMeHTanil, GopMyOTh MiXKHAPOAHMI OpraHi-
3alilfHO-IPaBOBUH MeXaHIi3M iMIlJIeMeHTAlLL 1.

BigmosigHo, CTBOPEHI HAa OCHOBL MIXKAepyKaBHUX YIoJ yHiBepcaibHi,
perioHanbpHi Ta cyOperionansHi (okanpHi) MiskHapo Hi opranisanii,
crernianisoBaHi yCTaHOBHY Ta OIIOMIMKHI Oprasu, AKi BOJIOJ1IOTE IIOBHOBA-
KEeHHAMH (3TiHO 8 MOJMOKEHHAMY IX yCTaHOBUMUX aKTiB) Oe3nocepeAHbO
Yu OMOCepeAKOBaHOo 6paTH YUACTh B iMIIeMeHTAalil HOpM MiXKHAPOJHOTO
mpaBsa y KOHKPeTHi# chepi peryaioBaHHs, a TAKOXK HEYPAL0BI opraHisanii
(soxkpema, MHVYO), aki sgatui cnenudiyEuMu MeTOAaMH CIPHATH iM-
mjeMeHTanii MisxHapoAHO-IPABOBUX HOPM V BiATIOBiIHIHA cdepi pery.io-
BaHHA, GOPMYIOTh MisKHapOAHY NifcucTeMy iMIIeMeHTAalIi],

MixHaponHa Ta BHYTPiNTHROAEP KaBHA IiACUCTEMH iMIIeMeHTanii
CHiABHO GOPMYIOTh “MiKHAPOAHRY CHCTEMY iMIIeMenTaii 33,

33 Tepmin “MisHApPOAHA cucTeMa iMILTeMeHTalil” OyB 3aIPOBaAYKeHUI HAYKOBIAMH,
AKi salfiManuca JocHijKeHHAM mpobjeM saxuery npas gwogunu (Moewan A.II. Mex-
IyHAPOJHAA 3aImTa mpas yemosexa. — M. : Focnommruszar, 1958. — 166 c.; Ocm-
poscruil A.A. MexxayHapoJHas 3aliyTa NpaB HesoBeKa M IIPUHRIINII HEBMeIIaTe1bCTBa
BO BHYTPeHHME Nena rocygapcts // COBETCKMH eeroJHUK MeXIYHAPOAHOTO IpaBa,
1966—1967. — M. : Hayra, 1968. — C. 72-—86; Hedbaiino II. E. MexayHapoaHas
3amuTa Ipas yesosera // CoBerTckuil e:XeroTHHMK MeKIYHAPOZHOro mpaBa, 1968. — M. :
Hayxa, 1969. — C. 35—51; 3axaposa H. B. Ilox Bugom obecneuenyd IpaB yeloBeKka. —
M. : Opuz. aur., 1971. — 95 ¢.).
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CyTHicTs MexaHi3My iMIIJIeMeHTAIli] HOPM Mi’KHapOJHOTO IIpaBa BUSARB-
JAETHCA HepeRyciM y aMicTi aiaabHOCTI HOro CTpyKTYPHUX eJIeMeHTIB
(1IpaBOBOTO Ta iHCTUTYNiAHOrO) i BUBHAYAE TaKi BUAM MisAILHOCTI: a) Ipa-
BOTBOpUYA AiAJbHICTE; 0) oOpranisamiiina i ommepaTUBHO-BUKOHABYA AiAb-
HiCTDb; B) KOHTPONBHA HisLIBHICTB TOIIO.

3anmUTaHHA JJIsT CAMOKOHTPOJIIO

1. Hassimb cnocobu ymeopeHHsa HOPM MiNHAPOOHO20 npasa.

2, Yomy yszo0mysanvruil nopadox cMeEopenHs HOpM MiHHaApPoOH020
npasa € nepesararyuM 6 MijHapeOHO-npasosiii cucmemi?

3. Arum ocHOBHUM 8UMOZAM NOBUHHO 8idnosidamu npasu.io nogedin-
KU, W00 HA3UBAMUCA MIHHAPOOHO-NPABOBUM 36ULAEM?

4. Qu icnye y mixnHapoOHOMYy npasi iepapxis HOPM 3a HOPUOULHOI
cunow?

5. Qum 8idpisnaemoca wodugixayin mixHnapodHnozo npasa 6i0 11020
npozpecusHozo po3suUmMKY 3 MoYKu 30py 3micmy yiei diaarvrnocmi?

6. IIJo 6xodumbe 0o Mexanismy iMniemeHmayii mizxrapodrnozo npasa?

PexoMeHI0BaHa JiiTepaTypa

1. Anyuaommu [J. Kypc MmexxaynapoaHoro npasa / Il. ARnuiaorTa. —
M., 1961.

2. I'asepdoscruil A. C. UmnyieMeHTan A HOPM MeXKJIYHADOLHOTO Ipa-
Ba / A. C. T'aBepposckuit. — K. : Buia mkona, 1980.

3. Kanamrapan P. A. Kogudurkanua MexIyHAPOAHOTO IIPaBa U COB-
pemennbIi Muponopanock / P. A. Kanamkapsu., — M., 2008.

4. Jyrwawyrx H. H. HopMbI MeKAYHAPOLHOTO IIPAaBa B MEXKIYHAPOAHOM
HopMaTuBHOM’ cucreme / U. . Jykamyk. — M., 1997.

5. Mosuwan A.Il. Kogudukanusa ¥ OporpeccCUBHOE Pa3BUTHE MEXAY-
Hapoguoro npasa / A. II. Mosuau. — M., 1972.

6. Tyuxun I'. H. Teopusa mexgynapoguoro npasa / I'. . TyHKuH. —
M., 2000.

3 Tywawyrx H.H. CysepeHHas BJIACTH rOCyZapcTBa B MeXaHH3Me MEKIYHAPOAHO-
upasosoro peryauposanus / U. U, Jlykamyk // CoBerckuil exxerogHuK MexIyHapOSHO-
ro npasa, 1977. — M. : Hayka, 1979. — C. 127—146, 134.
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Po3zmia 4

OCHOBHI ITPHHITUITA MIGKHAPOZHOTO
ITPABA

4.1. TloHaTTH, 03HAKH Ta CYTh OCHOBHUX NMPHUHI[MUIIIB
MI’KHapOJAHOTO NpaBa

Biepapxiuriil cTpykTypi MiskHAPOAHOTO IPaBa KAOUOBE Micue 3aifima-
I0Th HOT0 OCHOBHI IPUHIIUTHN. IX pOJIh Ta 3HAUYEHHA AK (QYHIaMEeHTAIbLHOI
OCHOBM MiXXHapOJHOTO IIPaBa 3acBiuye BiKe TOM GaKT, 1110, 6a3YIOUNCH
Ha II0Ba3i cyBepeHiTETY Ta piBHOIPABHOCTI AepyKaB, BUHUKJIO 1 caMe Mixk-
HapojHe mpapo®® . Huui MoKHA rOBOPHATH [IPO KOMILIEKC B3A€MOIIOB’ ABAHMX
T4 B3a€EMOOOYMOBJIEHUX OCHOBHUX IIPHHIUIIIB MiXKHapOJHOT'0 TPaBa.

TonoBEMM yHiBEpCAJILHUM I2KepesioM, V SKOMY 3HAXOAATH CBOE HOP-
MaTHBHE 3aKPillJIEeHHA OCHOBHI MPUHIINTIN MiXXHAPOAHOTO ITpaBa, € Craryr
OOH (y apomy BusHaueHi npunnunu gignasaocti OOH Ta ii wienis (cT. 2
Craryry OOH). 3MicT yrasaBEKMX IPUHITAIIB poskputuii y [exaapanii npo
IPUHITUITH MiXKHAPOSHOT'O TPABa, IK1 CTOCYIOTHCA IPYKHIX BifHOCHH i cItiB-
pobiTHuIrTBa MiK HepsxaBamu BigmosigHo 1o Craryry OOH 1970 p. (y mo-
Jaabpmomy — Jlekyapalria mpo IPUHIIMITA MiKHAPOAHOrO IIpaBa), I0
IPOTOJOCUIN CiM OCHOBHUX NIPWHIIUITIB MisKHAPOIHOTO IpaBa: He3acTo-
CyBaHHA CUJIU a00 IOTPO3N CHJIOK; MHPHOTO BUDIlIEHHS MiXHAPOJHUX
CIIOPiB; HEBTPYYAHHS Y COPABHU, AKi BXOAATH 0 BHYTPIIIHBOI KOMIIETeH-
1ii; cippobiTHULTBA; PIBHOMIPABHOCTI Ta CAMOBU3HAYEHHA HAPOMAIiB; Cy-
BepeHHOI piBHOCTI AeprKaB; JOOPOCOBICHOTO BUKOHAHHA 3000B’A3aHb 34
MIKHADPOAHMM IPAaBOM.

3akaouHU aKT Hapaau 3 6esmexu i crriBpobiTauirrea B €sponi (HBCE)
1975 p., KpiM yKaB3aHMX OIPUHIKIIIB, AK CAMOCTifHi IIPOTrOJIOCHB 11Ie TPH:
noBaru Ipas JIIOAWHH; TEPUTOPIaIbHOI IiicHOCTI Ta HEMOPYIIHOCTI KOp-
nouiB. IIpore, Buxogauu si smicty u. 3 cr. 1 Craryry OOH, BignoBiguo 1o

3 Ycenxo E.T. Ouepku Teopuu Meoic,u;yﬂapo,zmoro npasa / E.T. Yceako. — M. :
Hopwma, 2008. — C. 107.
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saxkoro OOH mae cBO€I0 METOIO 3a0X0UYEHHS TA PO3BUTOK IIOBATH [0 IIPaB
JIIOAMHY, a TAKOX BPAaXOBYIOUHM 3arajibHe BU3HAHHA IIHOT0 IPUHINITY
B 3araJinHil Jekapanii mpas goauHu 1948 p., MiskHapogHOMY HaKTi IIPO
rpoMafsAHCBKi Ta nmoniTuuHi npasa 1966 p., MixkHapogHOMY MaKTi PO
coIiajbpHi, eKkoHOMIUHI Ta KyabTYpHI mpaBa 1966 p, Ta iHmux 7oKyMeHTax
3 IpaB JIIOAWUHY, BapTO 1€l NIPUHIIUI BiJHECTH A0 OCHOBHUX NPUHIUAIIB
MikHApOAHOTO mpaBa. I[pUHIUIN TepuTOpianbHOI HmigicHOCTI Ta Hemo-
pyiHocTi KopaoHuis BKIoueHi 10 Craryry OOH ta dexmaparnii mpo npuHIiy-
M MiKHApOAHOTO ITpaBa AK €JIeMEHTH 1HIINX IPUHITNIILB, IO MiCTATHCA
B IIUX JOKYMeHTaXx (IIpo e HTHMETHCS AeTAJNLHIIIIe TPU PO3TJIALI KOXKHO-
ro 3 HAX), 8 TAKOK BU3HaHi oxpemumu Pesomoniamu OOH sik camocTiiiui
NPUHIUIIN, Y 3B’A8KY 3 YUM IX TaKOMK HOTpiGHO'BmHeCTn RO OCHOBHHUX
IPHUHIHIIIB MiKHAPOLHOTO IIpaBa.

3azHauuMo, 1110, KPiM OCHOBHUX IIPUHITHIIIB Mi>dKHAPOLHOI'0 IIPaBa, 10
MPOHMU3YIOTH yCe MisKHAPOLHE ITPAaBO Ta BCi Horo raynysi, icHylTh rary3sesi
MPUHIUIIK MiXXHAPOAHOIO NMpPaBa, AKi 3HAXOJATH CBOE BiTOOpasKeHHA
B OKPEMHX HOT0 rajys3ax. ¥ IbOMY PO3ZAiIi JOCTIIMKEHO TIIBKY OCHOBHI,
yHiBepCaIbHI IPUHININ MiskHapoaHOTO mpaBa. Ha ocobauBocTi qeaknx
rajiyseBUX IIDUHIUIIIB Oy/ie 3BepHEeHA yBara B OKPeMHUX PO3Aiaax Jauri.

OCHOBHI IPUHINIIN Mi*KHAPOJAHOT0O IIPABA MAIOTh HU3KY O3HAK. S0K-
pemMa, BOHU: ‘

1. € Hait6inpin 3aTaTBPHUMY T2 OCHOBOIOJIOKHIMY fforo Hopmamu. Ie
03HAUAaE, IO BOHM PEryJIOITh HAWOIILIN Ba)KJIMBi, KIOYOBL TUTAHHSA
CYyYaCHHX MIXHAPOAHHUX BiJJHOCUH; BKa3aHi NIPUHITUIN € ATPOM CYIACHO-
ro MisKHapOIHOTO IIPaBa, HABKOJIO AKOTO OyAyeThHCA BCA CHCTEMA MiYKHA-
POJHOTO IpaBa. '

2. € iMmepaTUBHUMHE HOPDMAMHU jUS COgens, AKi BOJXOAIIOTH BHUIIO0
IOPUANYHOIO CHJIOIO TA BiAXUJIEHHA Bil AKUX HegomycTrMe. Bei iH1mi HOp-
MM MidKHApPOJHOTO IpaBa MOBWMHHI IM BigmoBigaru.

3. Mictats 30608’ A3aHHA erga omnes, a OTKe, BKA3aHi IPUHIUIIN
CTOCYIOTLCA BCiX 4iIeHIiB MiKHapOAHOI CIiJILHOTH Ta € JJId HUX 060B’A3-
KOBUMH.

4. Maiors yHiBepcanbHy cdepy Aii, TO6TO HOMTUPIOIOTHCA HA BCi Mix-
HAPOAHI BiJHOCHMHH, AKi BUHHUKAIOTh M cy0’eKTaMMU MiKHapOXHOTO
mpaBa.

5. Ilpu TayMavyeHHi Ta 3aCTOCYBaHHI € KOMIIJIEKCHUMY i B3A€MOIIO-
B’ A3aHUMU i KOXKEH i3 HUX MOBMHEH PO3TJIAATHCA 3 YPaXyBaHHAM iHIITAX
OCHOBHMX OPUHITUIIIB.

OTKe, OCHOBHI npuHyunu MiHHapodHozo npasa — e HaNbiIBHI 32-
rajibHi, OCHOBOIIOJIOXKHI Ta iMIepaTuBHi OI'0 HOPMH, KOTPi MiCTATH
3060B’A3aHHA erga omnes, MaloTh YHiBepcaJbHY chepy Aii i KoMILIeKCHIH
XapakKTep.
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4.2. Tlpusnnn He3acTOCYBaHHS CHIH 260 MOTPO3H CHIIOIO

BescyMHiBHO, HIPHHIUI He3aCTOCYBAHHSA CHJIM 200 MOTPO3H CHJIOIO
3aiiMae IeHTpaNbHe Miclie cepe/ IPUHITUIIIB MisKHApOAHOIO pasa. IeTopia
IOKAa3ye KaXJUBi HACKIIKY, CHpUYHHEH] BilHAMY, KOJIW IPABO Ha BillHYy
(“jus ad bellum”) BBakasocd CyBepeHHUM IpaBoM Jep:kaBu. Came ToMy
cydacHa CHUCTeMa MiKHADOZHUX BiJHOCHH HeMHCJIHMAa 0e3 TOTPUMAaHHS
BUMOT I1OTO IPUHITAIY.

IIpuaiun He3acTOCyBaHHS CUAIM 260 MOIPO3M CHIIOKO K YHiBEpcalhHa
HOpMa copMyaboBaHUil y 11. 4 cr. 2 Craryry OOH. HopMaruBHUit 3micT
nboro npuHIUNYy, okpiM Craryry OOH, poskpuro B Jeknapauii mpo npun-
ouny MikHapoxHoro npasa 1970 p., Pesosronii 'erepansuoi Acambiel
OOH N2 3314 (XXIX) Bix 14 rpynusa 1974 p. “Busnadenns arpecii”; y 3a-
kiaouHoMy axkti HBCE 1975 p. Ta B 6araTbox iHIIMX JOKYMEHTaX.

BinmoBigHo 10 IPUHIIHTY He3aCTOCYBAHHA CHINA a60 TOTPO3U CHJIOO,
KOYKHA JepixkaBa 3060B’I3aHa YTPUMYBATHUCSH ¥ CBOIX MiKHApPOAHUX Bij-
HOCHHAaX BiJf morposu cuioro abo ii sacTocyBaHHSA AK IPOTH TEPUTOPiAIL-
HoI nisicHOCTI M DOJiTHUYHOI He3aeKHOCTI O6yaAbL-AKOI Jep»KaBu, Tak
i igmum ynHOM, HecyMicHUM 3 winamu OOH. Mosga #ige, mepii 3a Bce, IIpo
HEeJIOMyCTUMIiCTh 3aCTOCYBAHHSA CHJIM UM IMIOTPO3H 1i 3aCTOCYBAHHS 3 METOIO
BUPIINIeHHS MisKHaPOAHUX ciopiB. [Ipuyomy 3a6opoHeHe AK IIpAMEe 3aCTO-
CYBaHHSA CUJIU (HAIIPUKJaJX, BTOPTHEHHA 30pOMHUX CHUJI ofHiel nepixasu
Ha TepUTOPilo iHIIIOI lepKaBy Ui BOEHHA OKYIAllif), TAK i HempsaMe sacTo-
CYBaHHSA CUJIU (HAIDUKJIAJ, HALaHHA JOTIOMOTH OAHi 31 cTopin y rpoma-
JAHCHKii BiitHi abo B opranisaiii TepopHCcTHYHUX aKTiB B iHIIi i gep:KaBi).

Craryr OOH Ta [leknaparia npo IpHHININ MiXKHAPOLHOTO IIPaBa He
BKasye, 110 TOTPiOGHO PO3YMITH IIij] CUJIO0, ONHAK, BUXOAAYH 3i aMicTy
immux sopMm Craryry OOH Ta sragamoi Hdexaaparrii, MoxKHa JifiTH BHC-
HOBKY, IO [eil IPYHIUN CIPAMOBAHUHA Ha He3aCTOCYBaHHSA Iepeaycim
30pOMHUX CHJI IPOTH iHINOI Aep)KaBu, IPOTe He OOMEKYETHCA TLABKHA
HUMH. 3ayBasKUMO, II[0 34 [[UM OPHHIMIOM 3a00POHEHE 3aCTOCYBAHHS AK
caMoi cuiH, Tak i norpoaaii 3acrocyBaHHA. OCTaHHA MOYKe IPOABIATHACH,
HANPUKJIALK, ¥ GOPMi yIBTUMATYMY IIPO Te, IO Y Pa3i HEBUKOHAHHSA Bil-
MOBIZHNX BUMOT J0 JepPKaBu 0y AyTh 3aCTOCOBaHi cCHJIOBi 3acobu.

3acTocyBaHHSA 30POMHMX CHJI OPOTH IHIIIO! IePKaB POSIIALACTLCA AK
arpecisi. Busnauenus arpecii nogane B Pesosronii I'enepansaoi Acam6iel
OOH Bix 14 rpyzua 1974 p., 3 aKoi BUILINBAE, LI0 arPecielo € 3aCTOCYBaH-
H4A 306poiiHO crJIy AepKaBU IIPOTU CYyBEpPEHiTeTy, TepUTOPiaabHOL HixicHO-
CTi 4 NOJiTUYHOI He3aJIeKHOCTI iHIIO] AepskaBu. 3acTOCyBaHHA 30POIHOL
CHJIM Jep:KaBOI0 MePIo Becylnepeu nonoxens Cratyry OOH e “prima
facie” mokasom akTy arpecii, mpore Paga Besnexu OOH moxe 3rigao
3i Craryrom OOH He BusHaBaTH BignoBigui aii Ak akT arpecii 3 oraany Ha
iHmmi o6cTaBUHY, 30KpeMa Ha TOi GaKT, 1o Taki Ail a6o iXHi HacIigKu He
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MATh JOCTATHLEO CEPUO3HOTr0 xapakTepy. Jlo akTiB arpecii 3a3HadeHna
Pegouronis BixHOCHTE TaKi Aii: BTOprueHHA 4u Hanaj 30poiHUX CUI Jep-
)KAaBHU Ha TepUTOPiIo iHINOoI fep:raBu; OYAb-AKY BOEHHY OKYIIAIiIO0, SKITO
BOHA 6yJia pe3yabLTaTOM BTOPTHEHHS ab0 Halaay; 3aCTOCYBAHHA Oy Ab-IKOL
30poi ogHicIo Jep;KaBoio TpoTH TepuTopil inmol AepskaBu, HABITH AKIO
BOHO He CYIIPOBO/IKYBAJIOCA BTOPPHEHHAM 36pOoMHUX CHJT; Hatlal 36 pOBHUX
¢NJI ogHiel AepixaBy Ha 30poiiHi ¢ iHIITOL; 3acTOCYBaHHA 36POMHNX CHJI
OAHiel mepaxaBH, AKiI po3MilleHi 3a yroZomo 3i cTOpoHOIO IIepe0yBaHHA Ha
i1 TepuTopii, B MOpyIIIeHHS YMOB TaKol yroau abo 6yab-AKe TPOAOBKEeHHSA
iX nepebyBaHHA HA TaKi#l TepuTopii micaa npunwuenHd Aii yroau; gii fep-
¥ABH, KA JO3BOJIAE, 100 ii TepuTOopid, SKY BOHA HafaJla B PO3LIOPSAKEH-
us inmroi Aep:xaBsy, BUKOPUCTOBYBAJIACh OCTAHHBOIO /IS BUMHEHHS aKTy
arpecii IpoTH TPETHOI AePIKABU; 3ACHUJIAHHSA AePKaBOI0 36pofinnx 6au,
I'PYIL, ipperyJIApHUX CUJ Y4 HAaHMAHIIIB 3 METOIO 3aCTOCYBaHHA 30pORHOI
CHJIH IPOTH iHIITOT AepIKaBU.

Cratyt OOH mepen6auae MOKJINBICTE 3aCTOCYBAaHHA CUJIH TLIBKH Y ZBOX
sunaaxax. [To-nepime, 3a pimennsam Pagu Bearreku OOH y Bumaaky sarpo-
3U MMPY, Oy Ab-AKOT0 IIOPYILIEHHA MDY UM aKTy arpecii. ITo-gpyre (ct. 39,
42 Craryty OOH), y nopsaaky saificHeHHS IIpaBa Ha CaMOOOOPOHY Y BHUNIaA-
Ky 36poiiHoro Hanany, foku Paga Besneku He BxX1nBe HeoOxifHNX 3aX0/iB
JJ8 DiATPUMAHEA MidXHapogHOro Mupy i 6esmexu (er. 51 Craryry OOH).
Kpim Toro, neit npuHnun He NOMUPIOETECS ¥ BUNAJKY 3aCTOCYBAHHSA
CHJIM Y BHYTPITIIHBOAEPIKABHUX BiIHOCHHAX (HAIPUKJIAK, IJII IPUAYIIIEH-
HSI IIOBCTAHHA).

4.3. IIpMHIUI MMPHOTO BMpillieHHS MiKHAPOJHUX CIIOPIB

TIpuHIINT He3acTOCYBaHHA CUIU 400 [TOIPO3U CUJIOI0 TicHO OB’ A3aHUH
i3 IPUHIIUIIOM MUPHOT'O BUPIIITeHHA MisKHAPOAHUX CIOPIB.

ITpuHIIMID MUPHOrO BUPiIIeHHA MidKHAPOAHUX CIIOPIB 3aKpinaeHmit
Craryrom OOH, Jlexiapaitiero npo IpHHIIUITY MisKHapoaHoro npasa, Ma-
HiJJBCBKOIO JleKJIapalli€io Ipo MUpHe BUpilenHsa cuopis 1982 p., Hekxna-
paitiio npo 3amnmobirasHsa 1 yCyHeHHS cuopis i curyanii, ki MOXYTh 3a-
rPOXKYBATH MiKHAapoAHOMY MHPY i Oesnel, i mpo poas OOH B uiii ciepi
1988 p., Ta 6araThbMa iHIIUMHU JOKYMEHTAMH.

BizgmosigHO 10 BUMOT IIHOI0 IPHHILUILY, JepP KaBy 30008’ A3aHi BUpiTy-
BaT¥ CBOI MiXKHapOJHi cCIIOpM He3aJIe’KHO Bijl IPUUMUH iX BUHUKHEHHHA,
XapakKTepy Ta 06CTaBUH CIIOPY BUKJIIOUHO MUPHUMHU 3acobamu. CToponn
MaloOTh IIPABO CaMOCTiiiHO BUOHMpaTH 3aci0 MHPHOTO BUPIlIeHHA MiKHA-
POJHMX CIIOPiB 3aJ1€3XHO BiJ 06CTABUH Ta XapaKkTepy TAKOro cuopy. ¥ Bu-
TagKy, AKIIO iM He BAACTLCA JOCATHYTH BUPIIIeHHSA CIIODY MUPHUM 3aC0-
60M, BOHH IIOBHHHI BPEryJILOBYBATH CHip 34 JOTIOMOTOIO iHIIIOTO UK iHIMKUX
MupHux 3acobis. [lep:xaBu — CTOPOHU CIIOPY, & TAKOXK iHINi Jep:kxaBu
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HOBVHHI yTpUMYyBAaTHUCA BiJ Iill, AKi MOXKYTH 3aI'OCTPUTH CTAHOBUIIE HA-
CTiNBKH, 110 6y MOCTABJIEeHO i/ 3arpos3y mifTpUMaHHA Mi’KHApPOAHOTO
Mupy i 6esmexu. KpiM ToT0, CTOPOHM CIIOPY 30008’ A3aHi HaMmaraTucsd BU-
PiIIuTH CcIIip Y SKOMOTAa MIBUAINNYN CTPOK AJIS HeHOMYINeHHS HOro 3aro-
CTPEeHHHA. , :

Jo MmupHUX 3ac00iB BUPIITeHHA MiKHAPOAHUX CHOPIiB BiAHOCATE: TIe-
perosopu, o0CIIiIyBaHHSA, IIOCEPEHUIITBO, IPUMUPEHHA, apdiTpan, cyno-
BUi1 po3risy, 3BepHEeHHA 0 perioHaJbHUX OPraHiB Ta yroJ Ta i"mi Mmup-
Hi 3acobu.

4.4. Ilpunnun cysepeHHol piBHOCTI Jepxasn

IIpunnun cyBepeHHOI piBHOCTI BUCTYIIA€ AK CUHTE3 HEPO3PUBHO IIOB’ -
3aHUX eJIEMEeHTiB: ITOBaTu 10 IeP:KaBHOI'O CyBEPEHITETY Ta PiBHOIIPABHOCTI
gepxaB. CyBepeHiTeT Aep:xaBu nmepegdavyac BepXOBEHCTBO JePKABHOI
BJIAIM BCepeuHi Aepkasy (BHYyTPilIHiH eTeMeHT cyBepeHiTeTy) Ta ii He-
3aJIeKHICTh V 30BHINIHIX 3HOCHHAX (30BHIIIHIM eIeMEeHT cyBepeHiTeTY).
PisHOnpaBHICTE AEpaKaB 03HAYAE, IO BCI Aep:KaBU MaioTh OAHAKOBI IIpa-
Ba Ta 06OB’A3KM HesaJeskHO BiJ yacy BUHUKHEHHs, pO3Mipy Tepuropii,
YKCeNIbHOCTI HACeIeHHA, HAABHOCTI 30pOMHMUX CHJI TA IX MOTYTHOCTI, BiJ-
MiHHOCTEH eKOHOMIYHOTO, COIIaJILHOTO YK iHIIIOT0 XapakTepy. [lepaxas-
HUH cyBepeHiTeT Ta piBHONPABHICTE € TiCHO B3a€MOIOB’ A3aHUMH Ta
B3a€MOOOYMOBJIEHMMHY IPpUHITUTaMU. Tak, piBHOIPaBHiCTE AepKaB MOXK-
JINBA TiIBKY 38 YMOBY [IOBATrH 10 CyBepPeHiTeTY, KOJIU JIep:KaBa Mae 3MOry
3J1MCHIOBATH CBOIO IPaBOCYD’ €KTHICTD ¥ 30BHINIHIX 3HOCUHAX HE3aJIeKHO
Biz iHmux cy6’ekTiB MidkHapogHOTO IpaBa. BogHouac cyBepeniteT gep-
JKaBU MOXe 6yTH peaslisoBaHUHM TiNhKY 3a YMOBY IIOBHOI piBHOIIpaBHOCTI
gep:xag. Came romy Crarytr OOH, lekmapaliis 1po OpUHITAIIHA MisKHAPO-
HOTI'o mpasa, 3axaiounnit akt HBCE Ta iHnri JoKyMeHTH po3rasaftaTh ixX
AK €IMHNH IPUHIAI — IPUHITUI CyBePEeHHOI PIBHOCTI AeprKas.

3MicT IPUHONNOY CYBePEHHOI PiBHOCTI ZepixaB. 3BOAUTHCH OO TAKOTO:
BCi epyKaBU € IOPUINYHO PIBHUMH; KOX(HA JepKaBa 30008’ A3aHa IIOBa-
YKaTH CyBEPEHiTeT, TePUTOPiaJIbHY IIiCHICTS i HOJITHYRY He3aJIeHiCTD
IHIMUX JepKaB; KOXHA Aep:KaBa 3000B’A3aHA TOBHICTIO 1 moGpocoBicHO
BUKOHYBATH CBOl MiKHApOAHi 3000B’A3aHHA i YKUTH B MHUDP] 3 IHIIUMH
IepsKaBaMH; KOMKHA Jep:KaBa Mae IpaBo BiJILHO BUOGHPATH Ta PO3BUBATH
CBOI MOJTiTUYHI, COIIiabHI, EKOHOMIUH] i KyJIBTYDPHI CUCTEeMHY, 3MiHIOBATH
MUDHHUM IHJIAXOM Ha JOIOBipHiH OCHOBI KODAOHH BiAMIOBiAHO 10 HOPM
Mi>KHapOAHOIO MpaBa; KOXHAa Aep:KaBa Ma€ IPaBo HAJEKATH YU He HaJe-
JKAaTH [0 MiKHApPOAHUX OpraHizaiiii, 0yTH yYaCHHKOM JBO- Y 6araTocTo-
POHHIiX IOTOBOPiB; KOXKHA ePIKABA MA€E MPABO HA HEHUTPAJIiTeT.

Boguouac HeoOXiIHO BayBasKUTH, 1[0 MiKHAPOHE TIPaBO Iepeadauae
B OKPEMHUX BHUNAJAKAX MOMKJIWUBiCTL BiicTyny Bix nanoro npuniuny. Taxk,
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11 JIeIKUX MIKHAPOJAHUX OPraHi3alisax BUKOPUCTOBYIOThCSA TaKi CHCTeMH
PO3BMOJLIY T'OJI0CiB, IPU AKUX 617bINIAa IX YACTHHA HAJNEKHUTH JePIKABI, 1110
mae BibIme HacemeHHA abo 3pobuiia 61nbmmii pinamcosuit BHecok. Kpim
T0Or0, MOKJIMBUM € HAJJaHHsA Nped)epeHIriit meBHUM JepkaBaM (HaIpUKIa,
¢KOHOMIiUHI npedepeHIii 41a KpaiH, 10 PO3BUBAIOTHCH).

4.5. TIpMHIDUD HeBTPy4YaHHA y BHYTpilmHi crpaBu3®

Koxxna nepsxaBa, BUXOASYM 3 IPUHIIAILY CyBePeHiTeTy, Mae IIPaBo ca-
MOCTIiHHO Ta He3aJe)XKHO BiJ IHIIMX Jep:kaB BUPIIIyBaTu CHPaBH, AKi
BXOJATH HO Ii BHYTpimubol Komnerenii. /o Takux HanexaTs yci ti cipa-
BU, IIOJI0 AKUX JAeprKaBa He 3B’ A3aHa MisKHAPOAHUMU 30008’ A3aHHAMMH.

Bignmosigao o 1. 7 cr. 2 Craryty OOH, OOH He Mae mpaBa Ha BTPYyYaH-
115y CTIPaBH, AKi BXOJATE 10 BHYTPIiITEBOIL KOoMITeTeHIiI fepskaBu. [lexna-
pamia mpo IpUHOUIIK MiXKHaPOJHOI'O IIpaBa MOKJALA€ TaKUii 060B’ 430K
Ha Jlep KaBy, BCTAHOBJIIOIOUH, 110 KOAHA fepiKaBa abo Irpyma Aep:Kas He
MalOTh IIpaBa BTPyYaTUCH IPAMO Y1 HEIIPAMO 3 Oy Ib-AKOI MPUYUHU Yy BHY-
rpimAi yu 30BHIINHI cpasu OyAb-akoi iHmoi gepsxasu. K Hacaigok,
30poiine BTpyuaHHd i BCi iHNIi dopMu BTpywaHHs UM 6yIL-IKi 3arposu,
CIPAMOBAHI ITPOTH MPABOCYD’ €KTHOCTI epsxaBu a60 HPOTH HOro MoJIiTHY-
HUX, EKOHOMIYHUX i KyJIbTYPHIX OCHOB € TIOPYIIIEHHAM MisKHAPOJHOTO
tpaBa. 3ab0OPOHEHUMH € 3aCTOCOBYBAHHA UM 3a0X0UYBAHHSA 3aCTOCYBAHHS
CKOHOMIYHUX, IOJITUIHHUX 3ac00iB UM 3aC06iB 6y [b-IKOI0 iHIIIOrO XapaKkTe-
py 3 MeTOI0 ZOOUTHUCA MIAIOPAAKYBAHHA co0i 1HIOI Aep:KaBy B 31ifiCHeH-
Hi Helo CBOIX CyBepPEeHHHX IIPaB i OTPUMAHHI BiZl MbOTO AKUXOCH IIepeBar.
JKogna nepxxaBa He Mae IpaBa OPraHi3oByBaTH, PO3NANIOBATH, GiHaHCY-
natH, nig6ypioBaTH a60 ONYCKATH HiAPUBHY, TEPOPUCTUUHY UK 30POUHY
JUAJTBHICTD, CIPAMOBAHY HA HACUJILHUIIbKE IIOBAJICHH A KOHCTUTYILAHOTO
Jlagy 1HIII01 lepsKaBu, 8 TAKOMXK CIIPUATH TaKill JiAJIbLHOCTI Yu BTpyUYaTucA
y BHyTpiIHO 60poTHOY B iHIIii gepaxasi.

Koxxknma mepkaBa BoJiofiie HeBia' eMHUM mipaBoM BUGHpaTH cobi moxiTuy-
HY, EKOHOMIUHY, COI[iaJILHY Ta KYJLTYPHY cucTeMy. ToOMYy AepakaBa caMo-
cTiitHO Bu3Hauae GopMy IIPABJLIHHS, JePIKABHOT0 YCTPOIO, IOJiTUYHOIO
PEKUMY, CUCTEMY OIIOJATKYBAHHSA, MUTHI IIpaBUJa, TiCTABH TA MOPAAOK
LIDUTATHEHHSA IO KPUMiHAJILHOL BiJIOBiAAIBLHOCTI Ta 6araro iHInX MUTAHb.

ITpuHIMI HeBTPYYaHHSA HE PO3NOBCIOKYETHCA HA BUNIaAKH, Iepen6a-
ueri 1. 7 Craryry OOH, 3oxpema, konu Paga Beamexn OOH Bupimurs,
{10 HASTBHA CUTYAIlis BUMAarae 3acTOCYBaHHSA IPHUMYCOBUX 3aXOIiB IJIs
HiATPUMaHHA YU BiAHOBJIEHHA MiKHAPOIHOTO MUPY Ta 6e3meKn. ¥ TaKOMY
pasi MOKHa KOHCTATyBaTH, 10 BKA3aHi MIUTAHHSA TepPecTaiTh HaJeXKaTu
J0 BHYTPIMIHBOI KOMIeTeHIil Aep:kaBu Ta HaOyBaloTh MiXHAapPOIHOTO
3HAYEHHS.

36 TJopna Haspa: IIpMHIUN HEBTPYUAHHS ¥ CIPABH, 1[0 BXOAATH 10O BHYTPiIIHBOI KOM-
nerernii inmmoi xep:kasu. :
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4.6. IIpunuun repuTopiaabHOI HiXicHOCTL

Bes nep:xaBuoi TepuTopii HeMucAUMe icHyBaHEA OyAL-AKO01 JepKaBy.
TepuTopid ciryXKUTh MaTepiaabHOI0 0623010 iCHYBAHHA fePIKaBHU. ¥ MEXKaxX
TepuTOpil Aepskasa 3aiMicHIOE ¢Bill cyBepeHiTeT. TOMY NPHHIIMII TepH-
TopianpHOI mMiJicHOCTI Mae 0cobauBe 3HAUEHHS, 1[0 II0OB’ A3YEThCA 3 HOTO
METOI0 3aXUCTUTH HEMOIIbHICTh AePRaBHOI TepuUTOpii.

HesBakawouu Ha Te, mo CraryT OOH ta [lexkmapanis mpo IpUHITUIIH
MiKHAPOAHOTO IIPaBa HEe BUOKPDEMJTIOIOTh IIPUHIUI TEPUTOPiaJIbHOI IfiIic-
HOCTI K caMOCTIMHUYN NPUHIUII Mi’KHAaPOJHOTO IIpaBa, Horo eJJeMeHTH
MOXKHAa BifHaliTH, aHANIZ3yI0OUM IPUHITUIIN CyBePeHHOI PiBHOCTI AepKkaB
Ta HEBACTOCYBAHHSA CHUJIH.

Ak camocTifHMHA, TPHHIIUT TepUTOpiaabHOI MimicHOCTI chopMyIbOBa-
i y 3akaioynomy akti HBCE 1975 p. BKasauuii ToOKYMEHT PO3KPHUBAE
it#ioro smicT, 3a IKMM Ha IepyKaBH ITOKJIAJA0THC TaKi 000B’ A3KHM: IOBaYKa-
TH TEPUTOPiaJIbHY HiNiCHICTH KOKHOI AepIKaBH; yTPUMYBaTUCA Bij Oyab-
AKUX Oid, AKi € HecyMicHUMHU 3 HigAaMu Ta npunnunamu Craryry OOH,
OPOTHU TePUTOPianbHOI UiJdicHOCT, HOJITHYHOI He3aJIe;KHOCTI Ta €IHOCTL
0yIb-AKOl Aep:KaBi-yJyacHULi; YTPUMYyBaTHCH BijJ TOro, 11106 nepeTBOpu-
TH TEPUTOPiI0 OAHA OZHOI B 00’ €KT BOCHHOI OKYHAIlil YM iHITUX IPAMHUX
a60 HeIPAMHUX 3aXO0AiB 3aCTOCYBAHHS CUJIU B TOPYIICHHS Mi*KHAPOIHOTO
npasa a6o B 06’€KT HAGYTTs 3 HOMOMOTOIO TAKHUX 3aXOiB UM 3arpo3u ix
aniicnenas. HaOyTra repuropii B IOPyIlIEHHSA ILOr'0 HPHUHIIUIY BBAYKAECTD-
cA He3aKOHHHM.

IIpunanun repuropianbuol ninicHocTi He 3a60poHsae MpaBOMipHi Tepu-
TopianbHi 3MiHHK, AKi JONYCKAIOTHCA HOPMaMHX Mi’KHApPOAHOTO Tpasa,
nepeayciM YHACIIZOK JOMOBJIEHOCTI MisK BiiIIOBiIHMMU AepiKaBaMU.

4.7. IlpuHIHN HEMOPYUIHOCTI KOPIOHIB

TicHO OB’ A3aHUM 3 IPUHIIAIIOM T€PUTOPiAALHOI IiTiCHOCT] € IPUHITIT
HENOPYIHIHOCTI KOPAOHIB, AKUI CBOEI0 MEeTOI0 Mae€ 3abeaneueHHs cTa0inb-
HocTi KopaoHiB. fk i npuHIMN TepuTOpiasbHOI HiNicHOCTI, el TPUHITUAT
He Buokpemienuit Craryrom OOH Ta [leknapaliicio mpo IPHUHITUIINA MixK-
HaPOAHOTO ITPaBa AK CAMOCTiHHWHA MPUHIIKII Mi2KHAPOJIHOTO IIpaBsa, IpoTe
10T0 eJ1IeMeHTH BXOAATE K CKJIA0Bi 0 TIPUHIUIIIB CYBEpeHHOI piBHOCTI
JlepKaB Ta He3aCTOCYBAHHS CHUJIH.

Barkarouauit akT HBCE 1975 p. BHOKPEMITIOE PO3TIAAYBAHNI HPUHIAI
sAx caMmocTitaui. Bigmosigro go posainy I1I Sakatounoro akta HBCE, nep-
skaBu — yuacHuIl HBCE posrasgaoTs yei KOpaoHN 04HA OJHOI Ta KOp-
JOHU BCiX Jep:kaB y €Bpori K HeropyniHi. Boru 30608’ A3y0THCH YTPH-
MyBaTHCH Bif OyIb-AKUX MOCAraHb Ha IIi KopAoHu. [lep:xaBu MOBHUHHI
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YTPUMYyBaTHUCA Bii Oy Ab-AKNX BUMOT a00 Aiil, CIPAMOBAaHNX HAa 3aXOILICH-
ns i yaypnoaitito vacruam a6o Beiel TepuTopii AepsraBu-yuacHHUII.

IIpusiinT HETTOPYHIHOCTI KOPAOHIB JONYCKAE MOMKINBICTL 3MIiHNI KOP-
JIOHIB 34 IOMOBJIEHICTIO MiX BigmoBigEMMY fepixaBaMu. B oxpemirx BH-
nagxax KOPAOH MK JeprkaBaMu Moske 6yTy sminenuii i 6e3 1ogaTKOBUX
JIOMOBJEHOCTEH Mik HUMMU (HATIPUKIAMT, ¥ BUNAAKY 3MiHN PapBaTepy
piuKH®, AKHIO BiH CIYTYE KOPAOHOM MiK AeprKaBaMi).

4.8. IIpuANHO TOBATH IPAB i OCHOBHMX CBO0OJ JIOAMHH

Jliogmaa € HaAWBUITOH COLIAIBHOI0 TIIHHICTIO ¥ CyCIiabeTsi, a npobie-
Ma rapasTyBaHHA NMpaB JIOAUHU € OAHICI0 3 HAMBAKAWBIIINX Ta HafaK-
TYAIbHIHINX B IOPUANYHIN HAYII.

Ananis mopm Craryry OOH 103BOJIsIe AifiTH BUCHOBKY TIPO HEIIPIME
3aKPIMJIEHHS B HBOMY PO3TUIA/[yBaHOro Ipuununy. Tak, BIiAmMOBigHO 10
1. 3er. 1 Craryry OOH, oxsieio 3 nineit OOH e 3xificHeHHs MiXHAPOZHO-
1'0 CIiBPOBITHUITBA TIIO0 3A0X0UCHHA 1 PO3BUTKY IMOBATH 10 HPAB JIOAM-
HU 1 0CHOBHUX cBoboj. ¥ 1. “c” ¢r. 55 Craryry #imersces mpo e, mo OOH
CTIPUSAE 3arajJbHil MoBa3di T4 ZOTPUMAHHIO TIPAB JIOAMHY i OCHOBHUX CBO-
6o1. BasxnBoro sHaYeHHA 414 YTBEDAIKEHHS IPAHIIAIY TOBATH TIpaB Ta
OCHOBOIOJIOMHIX ¢BO0OOJ K OCHOBHOT'O IPUHIIUITY MiKHAPOAHOTO IpaBa
crasio npuitaaTTa 3aranpEoi gexrapanil mpas moanan 1948 p., Miskaapos-
HOI'0 TTAKTY TIPO IPOMAXAHCHKI Ta moxitTuuni npasa 1966 p., Mixnapoa-
HOTO TaKTy PO ¢oniaabHi, €KOHOMIUHI Ta KyabTypHI IipaBa 1966 p. Ta
farafpox iHIMNX KOHBeHNIH AK Ha YHiBepcaJbHOMY, TaK 1 Ha perioHajb-
HOMY PiBHAX, AK1 BUBHAYUIYN OCHOBHI 000B’ A3KH JEeP3KAB MO0 rapanTy-
BAHHH [IpaBa Ta OCHOBHUX CBOOO[ JTIOAMHU 1 chopMyBanU MiKHAPOSHMIH
IHCTUTYIIMHUI MeXaHi3M 3aXUCTy IPaB JIOGUHH.

Ax eamocTifHMIT, IPUHIIN TIOBATH NIPAB i OCHOBHUX CBOGOX JAIOAMHY
BUOKpeMIeHuH v 3akmounomy akTi HBCE 1975 p.

3rifiHo 3 IPUHIIMIIOM ITOBATY HPAB JIOANHM, BCi JepXaBU IOBUHHI 10~
BaXKaTy nmpasa JIOJUHY He3aJeXHO Bi 1X pacu, ¢TaTi, MOBH, peJirii i ia-
mux BiamMinHoCcTe#! Misk HMU. BoEU NOBUHHI 380X04yBATH TA pO3BUBATH
edpexTUBHE 3TifICHEHHA IpaB i ¢BOOO JTIOAUHH, AK1 3aXUINAI0Th il rigHicTE
i € HeoOxigEUMM A4 11 BibHOrO i HOBHOTO PO3BUTKY. Hep:xaBy MOBUHHI
y €BOiX B3a€EMHUX BiJHOCHHAX IIOBaKaTH MpaBa JIOLIVHMH 1 JOKIaZaATH
3yCHJIb I CIIPUAHHA 3arajibHill Ta edekTBHI noBasi 1o HUX. YV TOMY BU-
NafKy, SKIIO TpaBa JIOAUHN OV AYTh MOPYIIeHi, 1# ToBUHHI HafaBATHCSH
edpexTuBHI 3acobu 3axucTy mMopyileHnX npas. Bianosigui mexarizmu
3aXUCTy OpaB JIOAUHM NepeadaueHi AK HOPMAMHU MiXKHAPOAHOTO IIPaBa,
TaK i HanmioHaaEHUM 3aK0oHOAABCTBOM. KoHeTuTynia Vipaiuu mepegdavae
MOMKJIMBICTH 3aXMCTy TIPaB JIOJAWHA 34 JOMOMOTOI CYIOBOI CHCTEMH,
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YmnosuoBaxkeHoro Bepxosuoi Pagu YKpainu 3 ipas JIOAVHA Ta IHITUX
opraniB. ITicasd BUKOpPHUCTAHHA Beix HaNioHAJXBHUX 3ac06iB IIPABOBOTO
3aXMCTy KOMKHA JIIOAUHA MA€E MIPABO 3BEPTATHCS 32 3BaXMCTOM CBOIX IIpaB
1 ¢Bo6OJ [0 BiAIOBiZHEX MIKHAPOAHUX CYLOBUX YCTAHOB Y1 A0 BiAIOBix-
HUX OpraHiB MIKHAPOAHMX OPraHizaiiif, 4eHoM a0 yYaCHUKOM SIKUX €
Yxpaiua (1. 4 ct. 55 Komcrurynii Yxpaiau).

4.9. IIpunuun piBHONPaBHOCTI Ta CAMOBH3HAYEHHA HAPOXAiB

Bigmosigmo go . 2 cr. 1 Craryry OOH, OOH mMae cBO€IO MeTOI0 PO3BH-
BaTH JPY:KHI BIIHOCHHHN MiXK HaIiTMM Ha OCHOBI IIpUHIUIY PiBHOIIPAB-
HOCTI Ta caMOBH3HAYEeHHA HApOAiB. Bes cyMHiBYy, BkaszaHa HOpMa Bixirpa-
Jia BaXKJINBY POJIb B icTOpPii, CTABLIM KJIIOUOBOIO B IIPOIECE PO3MAAY KO-
JIOHIQJILHOI CUCTEeMHU H YTBOPEHHA HOBUX He3aJIeKHUX JAePIKaB.

Hexaaparis Ipo TpUHIUIN MiKHapPOJHOTO IpaBa PpO3KpUBaE HOpMa-
THBHHH 3MiCT IBOr0 IPUHITKITY. 3rigHo 3 HopMaMmu BKazaHol [lexsaparrii,
BCi HAPOAM MalOTh IPABO BiIbHO BU3HAYATH 0€3 30BHINITHBOTO BTPYUYaHHSA
CBil mmoJiTHYHUH cTaTyc i 3AificHIOBATH CBifl eKOHOMIUHMHM, coIialbHMMA
Ta KyJbTYPHUHN PO3BUTOK, 1 KOXHA JAeprkaBa 30008’ A3aHa TOBAYKATH 11e
npaso BigmoBigHO A0 momoxkeHs Cratyry OOH. IlepsxkaBu TOBUHH] yTpHU-
MYBATUCS Bif 6YAb-AKUX HACHJIBHUIIBKUX i, AKi m036aBIAIOTE HAPOAY
ix mpaBa Ha CAMOBU3HAYEHHA, CBOOOIY TAa He3aJIeXKHICTh.

Kpim Craryry OOH ra Hekaapanii npo IpHHEIUIN MiKHaPOLHOTO
paBa, 3MiCT ITLOTO HPHHIINNIY POSKPUBAETHCH B A1 IHUIINX JOKYMEHTIB,
s3okxpema [exnapaiiii Ipo HafaHHA He3aA€KHOCTL KOJTOHIATLHEM AeprKa-
BamM i Hapomam 1960 p.

Popmamu 31ificHEHHA IIPaBa Hapoy Ha CAMOBU3HAUEHHA, Ilepegdade-
numu Jexapaliieio, €: CTBOPEHH CYBePEHHOI Ta He3aIe)KHOI 1epyKaBH,
BlJIbHE IPHETHAHHA A0 He3aJIeKHOI fep:KaBu a60 06’ egHAHHSA 3 HElo, a Ta-
KOJX BCTAHOBJICHHA OYAb-AKOTO iHIIIOTO TMOJITHYHOTO CTATYCY, BiIBHO
BU3HAYEHOTO HAPOIOM.

Boamouac npuHIIUII caMOBUSHAUYEHHA HAPOIiB 06Meﬁcye'r1>ca NPUHITH-
TIOM TepUTOPialbHOI [IJICHOCTI AEPIKAB, 1110 BUKJINKAHO EePeRyciM Heob-
XigHicTIO YHHKHYTH celapaTu3My 3 METOI PO3KOJy Aep:xaBu. Tak, Biz-
noBigHO n0 [Hexaapanii npo npuHIUATA MiXXHAPOJHOTO IIpaBa, “HiImo
B HaBeJeHUX BUINE NYHKTaX He IOBUHHE TIYMAUUTUCA AK TaKe, [0 CAHK-
uionye abo 3a0xouye 6yab-AKi Ail, AKi 61 Besu 10 po3uIeHyBaHHA a60 K0
YaCTKOBOTO YH [TIOBHOTO IIOPYIIeHHA TepUTOpiaabHo] miaicHocTi a60 moJi-
THYHOI €THOCTI CyBepeHHUX Ta He3aJEKHUX JEPIKaB, AKi JOTPUMYIOTH
Y CBOIX MifAX MPUHIATI piBHOHpaBHOCTi Ta CAMOBHU3HAYEHHSA HAPOAIB”.
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4.10. TIpusuun cuiBpobiTHHUITBA

CyvyacHH PO3SBUTOK Mi’KHADOAHUX BiJHOCHH HEMHUCJIUMUI 6e3 TicHO-
1o cuiBpoOiTHHIITBA MiXK Jep:KaBaMu, 34 JOIIOMOTIOK AKOT0 KOMKHA JAep-
»KaBa Ma€ 3MOI'y PeasTi3oByBaTH CBoi’iHTepecn. AJske HEMOYKJINBO YABUTH
nopmasibpHe QYHKIIOHYBAHHSA [ieP:KaBU B yMOBax ii moBHOI isonanii Big
inmux gep:xas. HaBirs Oiabiie, BUKJIIOYEHHA 3i CKAALY MisKHApPOAHOI
opragisarnii Ta inmri anasoriusi 3aXO0/IM, AKI T030aBIAIOTE JepKaBy MOXK-
JIBOCTI 341MCHIOBATH CBOE CIIiBPOOITHUIITBO Ha Mi»KHAPOAHIN apeHi, pos-

I'AJa10Th AK CAHKITI 3a MisKHAPOHI IpaBOIOPYIIIEHHS.

Hessakatoun Ha Te, 1[0 IPUHIMUI CIiBpOGiTHUITBA He saxplrmemzm
cepen npuHIuniB giansEOoCcTi OOH Ta ii unenis, BiH BUNIMBace 3i aMicTy
cr. 1 Craryry OOH, sixa BUsHaUae, M0 I OPraHisallisa Mae CBOEIO METOIO
cepeJ iHmoro i spificHeHHA MidKHaAPOJHOTO CIiBPOOITHUIITBA I[OL0 BUPi-
IlleHHA MIXKHapOAHUX HP0O0JIeM eKOHOMIYHOTO, COIiATbHOr0, KYJIbTYPHO-
1o Ta r_yMaHiTapHoro xapakTrepy. IIpuanun cuiBpobiTHHITBA 3HAXOAUTE
¢Boe€ BimoOpaxkenHd i B immux crarrax Craryry OOH, ocob6auso y cr. 11,
13 Ta rm. IX.

Heksapanis mpo IpUHIIUITH MisKHAPOIHOTO npaBa 1970 p. BHOKpeMIIIOE
NPUHITHI CHiBPOOITHUIITBA K CAMOCTifiHUI, BiAIOBIAHO 10 HOPM AKOTO
Jlep;KaBy 30608’ A3aH1, HE3AJEHKHO Bil BigMiHHOCTEH B iX MOJiTAYHUX,
CKOHOMIYHUX i coniaJIbHUX CUCTEMAaX, CIiBIIPAIIOBATHA Mis c00010 B pi3-
HUX chepax MiKHAPOSHUX BiTHOCHUH 3 METOIO IiATPHMAHHS MiXHAPOJ-
HOro MUY 1 6e3NeKH i CIpUAHHSA MisKHAPOXHIK eKOHOMIuHIM cTabinbHOCTI
T4 IIPOrpecy, 3araabHOMY GJAroIIoNyYdio HAPOAIB Ta MisKHADOXHOMY
CMiBPOBITHUNITBY, BIILHOMY Bijfl JUCKpHMiHAIIl, AKa 'PYHTYETHCH HA
rakux BigMmiEHOCTAX. o cep MixkHapogHOTO criBpobiTHUIITBA ekaa-
pamnis npo OPpUHIMIYN MiXKHAPOJHOTO IPaBa BIAHOCUTH: MiATPUMAHEA
Mi’KHAPOAHOTO MUDY Ta 6e311eKH; BCTAHOBJEHHA 3arajibHOI IOBATH i 10-
1PUMAHH IPAB JIOAWHY If OCHOBHUX ¢BO0OO; JIiKBizaItiro Bcix dropm paco-
BoI gucKkpumMiHaIii Ta Bcix ¢popm pesniriiinol HeTepIUMOCTi; eKOHOMIUHY,
COILialIbHY, KYJbTYPHY, TeXHIUHY 1 TOPTOBY ranysi; CHpUAHHSA IPOrpecy
y CBiTi B raJIy3i RyJIBTYpH Ta OCBiTH; CHPUSAHHS €KOHOMIYHOMY 3POCTAHHIO
y BCbOMY CBiTi #1 0co0JMMBO B KpaiHax, 1[0 PO3BUBAIOTLCA; BXKUBAHHS
CUOLIBHUX Ta IHAUBifyaIbHUX 3aX0AiB, nepeadadyennx Craryrom OOH.

Ilopanbiroro po3BUTKY MIPUHITHII CIIiBPOGITHUIITBA OTPUMAB Y 3aKII0U-
nomy akti HBCE 1975 p., Axuii 3a3nadae He66XinHicTs 3nificHeHHA cIIiB-
pobiTHHIITBA Ha 3acaiaX PIBHOCTI, CIPUAHHS B3aCMOPO3yMIiHHIO i 10Bipi,
ApY:EHIM Ta 106poCcyCiACEKUM BiTHOCHHAM MiK JepKaBaMu, MiKHAPOL*
HOMY MUDY, 6e3Terli Ta cupaBeIJInBOCTi.
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4.11. Ilpuanun 1e6pocoBiCHOT0 BUKOHAHHSA 3000B’A3aHb
3a MiKHAPOAHUM NPaBOM

Jlo OCHOBHUX NPHUHIUIIIB Mi2KHapOJAHOr0 IIPABA HAJIEXKUTH HIPHHITNIL
Jo6pocoBicHOrO BUKOHaHHA 3060B’A3aHb 3a MidkHapogHuM npasoM. Ha
oMY DpuHHUNi 6asyeThes IOPUAMYHA CHJIa MiXXHAPOAHOrO IpaBa, HeJo-
ycTUMicTs HepaBOMipHOI ONHOCTOPOHHBLOI BifMOBHY BiJf BUKOHAaHHSA
MiHAPOAHUX 30008’ s13aHb, 3a0€31IeUyeThCA cTAbLIbHICTE MidKHADOJHOTO
npasonopaakry. Bee e 3yMOBmoe 0c06JIHUBY POJIH HBOIO NPUHHIIUIY Ta
#oro sHaYeHHS.

Briguo 3 m. 2 cr. 2 Craryry Q0OH, yei uneru OOH nosunHi no6pocosic-
HO BUKOHYBaTH NpuitHaTi Ha cebe BigmoBigHo no CraTyTy 3000B’ A3aHHA.
Hexmaparis n0po npuHNAIIY MiKHapoAHOTO IIpaBa 3060B’A3ye Aep KaBu
BMKOHYBATH 30608’ #3aHHA, IPUHHATI He TinbKY Bigmosigxo go Craryry
OOH, a it BigmoBigHO 0 3araIbHOBH3HAHUX IPUHIIMIIB Ta HOPM MixKHA-
POZHOrO IpaBa, a TAaKoX 30008’ A3aHb BiAMIOBIAHO K0 MiKHAPOAHUX YTOJ.
OpHax y TOMy BHIALKY, AKINO 30008’ A3aHHA, K1 BUTIKAIOTE 3 MisKHADOS-
HUX Yroa, 0yayTs eynepeuuTy 30008’ s3anHaM 3a Cratyrom OOH, mepe-
Bary MaTuMyTh 30008’ ss3aHH4 3a CraryToM (ct. 103 Craryry OOH).

Ha nozarok 0 30608’A3aHb AepiKaB 3a NPUHITUIIOM JOOpPOCOBicHOTO
BHKOHAHHSA 3000B’A3aHb 3a MiXKHAPOAHUM IIPaBOM, ki Micrareca y He-
Krapanii Ipo IpUENUIN MiXKHapOAHOI0 IpaBa, 3arkaioudnil akT HECE
1975 p. 3060B’A3ye Aep:KaBU NpH 3AiHCHEHHI CBOIX cyBepeHHHX IIpaB,
BKJIIOUAIOYH IIPABO BCTAHOBJIIOBATH ¢BOI 3aKOHHU I afiMiHicTpaTHBHI IIpaBu-
Jia, Y3TOIKYBATH TX 31 cBOiMM 3000B’ A3aHHAMMY 38 MIKHADOAHUM IPABOM.

3anuTaHHA AJA CaAMOKOHTPOJJII0

1. H[o nompi6ro posymimu nid “npunyunamu mixrapoduozo npaea”?

2. Axa zon06na 6iOMIHHICMb MINC OCHOBHUMU NPUHYUNAMU MINCHQA-
POOHO020 Npaéa ma 3azaLbHUMU NPUHYUNAMU npasa?

3. B akux doxymenmax 6YJ0 3aKpinieno 0CHOGHI NPUHYUNU MiKcHA-
poduozo npasa?

4. AKxa 20108Ha GIOMIHHICMb MINC OCHOBHUMU MA 2ANY3ICEUMU NPUH-
yunamu mMinHapodnozo npaea?

5. Ak cniggidnocambcs OCHOBHI NPURYUNU MiNCHAPOOH020 NPABA MidxNC
c00010?
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Po3zxia 5
CYB’€EKTHU MIGKHAPOJTHOI'O ITIPABA

5.1. Tlomarrs cy6’€KTa MiKHApPOZHOTO IMpaBa

KoxxHa npasosa cucreMa Ha/iJsAe IMpaBaMY Ta IOKJajae 0608’ A3KH
JININe Ha IIeBHe K0JIo 0¢ib, aki e i cy6’ekramu. Koo nux cy6’eKTiB 3aJe-
SKHUTH Bij 6araThLox YMHHMKIB, epeayciM Xapakrepy mpasa (ny6iaiune,
npuBarae). KpiMm Toro, raxanBe sHaueHHS Bijgirpae nmpeaMmer i MeTOR
IIPABOBOT'O PETYJIIOBAHHA Ta iHIIi pakTOpH.

MixxHapoaHe mMpaBo He € BUHATKOM. BOHO MOBUHHO peryai0Bat 3HO-
CUHH M yYaCHHMKaM¥ MisKHapoaHux BigHocuH. I{a oGcraBuHA CyTTEBO
o0MerKHIa KOJIO Horo cy®’eKTiB 0 YUACHHUKIB MiKHAPDOAHUX BiZHOCUH.
TIpu oMy He BCl yY4aCHUKM MLKHAPOIHNX BifHOCHH € cy0’eKTaMu MixK-
HAPOAHOTO IIpaBa.

V moxTpuHi MiXHAPOAHOrO NpaBa iCHYE JAeKinbKa MecATKIB mifxoaiB
JIO TOT'O, KOT'0 IIOTPiOHO BBAXKATH CyH’€KTOM MiKHAPOJHOT'O IIpaBa. HaBe-
JAeMO HaibinbI nomnpem KOHIenii.

Tlepina “mmpora” KOHIENIiA mepeadayae, mo cyd’eKTaMu MiKHAPOJ-
HOT'O IpaBa MOJKYTE 0yTH BCi cy0’€KTH MIdKHAPOXHUX PABOBiTHOCHH, €3
Oy IB-AKNX 06MeKeHb, TO6TO AepsKaBa, Iopuaudsa Ta pisugHa ocoba. Oc-
HOBHHM apryMeHTOM IPUXUJIBHUKIB Iiel Kouenii 6ymio Te, 110 HE MO~
Ha 6yTH YYAaCHHKOM IPaBoBiIHOCHH 6e3 ToTo, 1100 6yTH iX cy6’eKTOM.

IHIIa KOHIENIIIA HAT'OMOIIIYE, 10 ¢y0’ eKTaMU MiXKHAPOZHOIO iIpaBa €
Jguie ti cy6’eKTH Mi2KHAPOAHUX IPABOBIAHOCHH, AK1 3AaTHI cBOIMH Aid-
MH CTROPIOBATY HOPMHU MidKHAPOLHOTO IIPaBa.

Tpers “By3bKa” KOHIIENIid Tepeabauae, 1o cy6’ ekTaMu MiKHADOLHO-
ro IIpaBa € JIKIIe Ti yYaCHUKHM MiKHAPOAHUX BilHOCHH, AKi BifnoBigaoTh
HeBHUM o3HaKaMm. [0 TAKuX BiAHOCHUJIHM: BEATHICTH CTBOPIOBATH HOPMH
Mi’XHAPOJHOrO IIPaBa, BOJOAITH Mi’KHAPOSHUMU IIpaBaM¥ Ta 000B’ A3KAMH,
HeCTH MiXHaPOAHO-IIPABOBY BiAmoBiganbpHicTs TOIO. I{10 TEOPilo aKTHB-
HO TiATPUMYBAJIY PaagdHCLKI BUeHi, BOHA BCe IIle € JOMiHYIOY00 Ha IOCT-
pagAHCHKOMY IIPOCTOPi, y TOMY umei B YKpaini.
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Kpim Toro, icHyroTs innri, He MeHIII TiKaBi AYMKH IIp0 KOJIO Cy0 eKTiB
miskHapogHOTO IpaBa. Tax, M. Ccenn BBAXKAB, 10 €AUHAM CYH’ €KTOM
Mi;KHADOHOTO MpaBa € ingueiza. ¥V Toit uac a1k JI. MomxopsaH rta iHii nay-
KOBIIi HATIOJIAT AU, IO €AUHUM CY0’ €KTOM Mi*KHAPOIHOTO TPABAa € AePiKABAa.

KosxHa i3 nosuniit mae cpoi “mriocu” i “miaycu”. IlpoTe HuHi B yKpa-
THCBKIM HayIi Mi*KHAPOAHOTO TPABa AOMIHYE AYMKA, IO Cy0 eKTaMu Mi-
HapojgHoro npasa €: 1) depwcasu; 2 ) napodu (Hnauyii), wo 6opromsca 3a
neszanexcnicmo; 3) miscHapoOni opeanisayii; 4) Oepicasonodibui ymeo-
pPeHHA.

Taxky no3uIlif0 apryMeHTyIOTh HASABHICTIO B IIUX CY0 €K TiB yCix eeMen-
TiB MiskHapoaHOI nTpaBocy6’ekTHOCTI. SIK cirpaBeganBo 3a3uHauae O. Bu-
COIbKUI, TEPMiH “IIpaBOCY6’ €KTHICTEL” HANEKUTD IIEPEBANKHO 10 HAYKOBOL
cthepu. ¥ MidkHAPOJHO-TIPABOBUX JOKYMEHTAaX (MisKHAPOHUX JOTOBOPAX,
JlekJapaniax, pe3oaiax MisKHAPOAHUX OPraHisaiiil TOIo) AKX HOro
CHHOHIM 3aCTOCOBYIOTEH TEPMiH “IIPABOB3AATHICTL”, MOHATTSA AKOTO ¥ TAKUX
BHIIaJKAaX BKJIIOUAE IIPaBo- i gie3maTHicTh cy0’eKTa.

MixxHapoana npaBocy6’€KTHICTs — Iie IOPHAVYHA 03HAKA TOT'O UM iH-
LIOTO YTBOPEHHS, IKa HaJla€ oMY cTaTyc cy0’€KTa MisKHAPOIHOrO IIpaBa.
IToxi6ny mosuniro nigrpumye E. [IIn6aesa, saika posymie MixkHapogHy
IPaBoOCy0’ €K THiCTH MI’KHAPOAHWUX OPraHisalliil AK AKICHY XapaKTepUCTH-
Ky IOPHIMYHOI IPUPOAV MiXKHAPOAHOI opraHisartii, o nepeabavae 3at-
HicTh MaTH mpasa i caMocTifHO 1xX 3xificHIoOBaTH. T0OOTO JMIIE CYD EKT,
HaAiseHM# yciMa eJeMeHTaMU MisKHapoaHOI TpaBocy6’€KTHOCTI, MOMKe
BBAYKATUCA Cy06 € KTOM MidXHAPOJHOTO IpaBa. BijbiricTs yIeHX BUOKpEM-
JIIOE TaKi HeoOxixHI eneMeHTH MiKHApPOAHOI MpaBocyd’eKTHOCTI, a came
MOJKJINBICTB:

— BOJIOAITH MiYKHAPOJHUMM IIpaBaMu Ta 0008’ A3KaMU;

— 0OpaTu y4yacTh y BiTHOCHMHAX, YperyJjJbOBAHUX HOPMAMM MiHADOJ-
HOTO IPaBa;

— HECTH BiJOBiTaJbHICTH 3a IOPYIIEHHA HOPM MisKHAPOLHOrO IpaBa.

Taxyum YMHOM, YCi HasBaHi eIeMEeHTH XapPaKTepU3YIOTh CYy0’ eKT Misk-
HAPOJHOTO NpaBa AK yYacHMKA MiKHAPOAHWMX BIiTHOCHH, AKUIl 31aTeH
CTBOPIOBATHM HOPMHU IIpaBa i mignajgatu nmig ixsio giro. Came BigcyTHicTh
y hisnuHUX Ta IOPUAUYHHUX 0Ci6 BRazaHUX BUIIE eJIEMEHTiB MiKHAPOZHOL
IpaBoCy0’€KTHOCTi BUKJIIOUAE IXHIO MOMKJIHABICTE GYTH ¢y’ eKTaMU MiK-
HapOJHOTO TIpasa.

Kpim nux osHax, giasa KoyxHOI 3 rpyn ¢y®’eKTiB MisKHAPOAHOrO IpaBa
LIpUTaMaHHi i iH111i 060B’ 13K 0Bi €JIeMeHTH MiXKHaPOAHOL LIpABOCYH €K THOCTI.
Tak, HanpuKJak, Mi’KHAPOAHI opraHisailii HOBMHHI CTBOPIOBATHCA HA
OCHOBi HOPM Mi’KHapOJHOro MpaBsa, BOJOIiTY IPUBiLIeIMH Ta iMyHITeTOM,
1IpaBoOM HocoabCcTBa ToI10. ToMy obcar MmiskHapOAHOT MpaBOCYH’ €K THOCTI
OKpeMuX BUAIB cy0’eXTiB MOKe cyTTEeBO Bifipisuarucs. HaiiGinpm noBHa
paBoCcy0’€KTHICTE € ¥ AepKaB.
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Cy6’ckTH MiMKHAPOIHOrO MpaBa — Iie YYaCHMKU MIdKHAPOAHUX IIpa-
BOBIZHOCHH, SKMM IIPATAMAHHI eIEMEHTH MLYXHAPOIHOI IPaBOCY0’ €K THOCTI,
a caMe: BOHU 37aTHI BoJoiTH Ta GesrrocepesHb0 3 ACHIOBATH MisKHADO -
Hi paBa i1 000B’A3KH, CTBOPIOBATH HOPMY MisKHapOZHOI'0 IIPaBa Ta HECTH
BizmoBizaneHicTE 3a IXHe NOpPYIIeHH .

JocuTs YacTo MOPAJ 3 MOHATTAM “cy0’eKT MIdKHADOJHOTO HpaBa” B Ji-
TepaTypi MoKe TPAILIATUCA TEPMIiH “recTUHATOD MIsKHADOAHOTO Tpasa”.
Hecmunamopu — 1ie ocobu, AKI He BONOAIIOTE yCiMa eleMeHTaMH MisKHa-
poxuoi mpaBocy0’€KTHOCT, ajle MOKYTh OpaTH y4acTh B OKPEeMUX IIpa-
BOBiJHOCHHAX, YPEryJIbOBAHMX HOPMAME MisKEapoAaHoOro npasa. Ilpore,
AK OPaBHJIO, TAKA YIACTEH He € 6e3[m0CcepeHL0I0, 8 OIIOCEPETKOBYETHCA
AKUM-HeOy Ik iHmuUM cy0’eKTOM MixHapoaHoro npasa. Tak, ¢pisuuna
ocoba Gepe yyacTh Y MisKHAPOJHUX IPABOBIIHOCHHAX 34 HOCEPEIHUIITBOM
JIepoKaBH, X04a, AK BUHATOK, MOKIUBA Geanocepeaus yuacts. Haityacri-
[Ie 3a3HAYAETLCA, M0 JeCTHHATOPH He BepyTh yUuacTi y CTBOpeHHi HODM
MixxHapoaHoro mpasa. o JecTHHATOPiB BapTo BigHECTH QizwdHUX Ta
IOPUIHIHUX 0Cib.

Vei cy6’ekTu MIXXHAPOAHOIO IPaBa MOJKHA IIOAIINTY Ha BUAK. ¥ JiTe-
paTtypi, Halluacriile HABOAATH Kiaacudikaniio 3a cr1ocoboM CTBOpeHHS
cy6’eKkTiB. 3a UM KpuUTepieM iX mOAinAOTHL Ha MePBUHHI Ta BTOPUHHI
(moxinui). BineinicTh HAYKOBIIiB BBAXKAIOTH, IO JEP3ABU Ta Hapoay (Ha-
1ii), 1m0 GOpIOTLCA 32 He3AJIeKHICTh, € nepauHHUMU Cy6’ eKTaMu, OCKiIb-
KH¥ IX HiXTO He cTBOpIOBaB. BOHM BUHUKIN Yy pes3yibTari icropnunoro
POBBUTKY CYCIILIBHUX BiHOCUH. BmopuHrHi cy6’¢KTH CTBOPIOIOTH BHACI-
IOK AisinHOCT MepBHMHHNX cy0’eKTiB, HalluacTinie gep:xas. o BTOpuB-
HEAX cy0’eKTiB BijHOCATE MiXHapoaHi oprauisanii Ta gep»xasomoaioHi
YTBOPEHHSA, iIXHLOMY CTBOPEHHIO HaliuacTiille iepeye€ IPUHHATTA MiK-
HaAPOIHO-TIPABOBOIO aKTa, AK IIPaBUJIO, AOTOBODY.

ITro knacudikaIio paKTHYHO IOBTOPIOE iHIMA, KpUTepieM SKOI BUCTY-
mae HAABHICTE y ¢y0’€KTa cyBepeHiTeTy. BijbIIicTs HAYKOBIiB BBAKAIOTh,
1O CYBEpPEHiTeT NMpUTAMAaHHUYN BHUKIIOUHO gep:kaBi. Jlo HecyBepeHHUX
cy6’eKTiB BapTO BifHOCHTH MisKHApOAHi opranisanii Ta gep:xaBonogioHi
yTBOpeHHA. IHOAi cepell HAYKOBILiB TPANJIAIOTHCS TaKi, AKiI MiATPUMYIOTh
TBEPKEHHS, II[0 CYBEPEHITEeTOM BOJIOAIIOTEH TAKOM HAPOHY (Hallil), KoTpi
OOpIOTHCA 32 HE3AJEIKHICTD.

ITe ogauM MOKANBUM KpUTepieM Kaacudikarii cyd’exTis MiskHADOA-
HOTrO IIpaBa € iX MOAix Ha Ti, 1[0 MOXKYTDH CTBOPIOBATH HOPMUY MiXkHapoz-
HOrO 1Ipasa, i Ti, mo He BEKOHYIOTh Taxol ¢pyHKIii. Taky knacudikaniio,
AK MIPaBHUJIO, HABOAATE HAYKOBIIl, AKi HiATPUMYIOTh “HINPOKY” KOHIIEIIIi 0
cy6’eKTa MIsKHAPOLHOTO IIpaBa AJd TOr'o, 1100 He MOACHIOBATH, YOMY AEAK]
3 “meknacuyHuXx cy6’exkTis” (HanpuKiIan, Ghisuddi Ta opuaAnuHi 0codH) He
6epyTh OedmocepeHBO1 yUacTi y mpoIieci CTBOPeHHA HOPM MisKHAaPOXHOTO
npasa. Bignosigno 1o niei kmacudixanii, Bci woTupy rpynm (AepxasH,
Hapozau (Hamii), mo 60pIOTECH 3a He3aIeKHICTh, MiKHapoaHi opraHisamnii,
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JA\CPKaBOIONiOHi yTBOpeHHﬂ) MOTPiOHO BifHOCUTH [0 npaBoc'rBopIoqux
cy0’eKTiB.

Cepep inmux xaacudiraniit MoKHa BHOKPEMUTH: 3a MaciiTabom
AlfIbHOCTI — yHiBEpcalbHI, perioHasbHi Ta cybperioHanbHi; 3a THIIOM
npaBocy0’eKTHOCTI — cy0’eKTH 3 yHiBEPCAJIBLHOIO Ta cy0’ €KTH 3i cIemiaib-
11010 IPaBOCY6’ €K THICTIO.

5.2. Jlep:kaBa — oCHOBHHII Cy0 €KT Mi:KHAPOTHOTO MpaBa

Tpupannii uac €IUHUM 3aBAAHHAM MiXKHaAPOJHOTO IIpaBa 0yJIo pery-
JIIOBaHHS BilHOCHMH BUKJIOUHO MK Aep:xaBaMu. Bracue, i miskmapoame
11paBo. BUHUKJIO 3 00’ €KTUBHOI HEOO6XIAHOCTI BperyaioBaT came oKpeMi
nCHeKTH B3a€EMOBiAHOCHH AepikaB. ToMy HeMae HiYOTO JUBHOTO B TOMY,
o xo pyroi ¢cBiToBoi BifiHu 6iTHLUIICTE HAYKOBITiB BBAXKAJIH, 110 €AMHIM
cy6’eKTOM MidkHapOJHOro IpaBa € Aep:kaBa. I xoua 3apas JOMiHYIOTH
JoBCiM iHIII AYMKHM, Bce-Taky AeprKaBa i Hafalli MPoJoOBKYE 3aUIIIATACS
OCHOBHHUM cy6’eRT0M miei I‘aJIysi npaBa.
¢y0’eKTHICTH Mae yHiBepcasbHU il xapakTep, To6To € HaI/I61JII>IlI ne8HOI0 34
wbcsazom. IlpaBocy6’ eKTHICTE iHITKMX ¢y0’€KTiB MisKHADOLHOTO . IIPABA PO~
SABJIAETLCH B OCHOBHOMY B. Pe3yabTarTi ix B3acMoBigHOCHH 3 AepiKaBaMu
160 B3araji 3’ ABAAETHCA B pe3yabTaTi IXHBOI BOJIi.

OcobMBUM eeMeHTOM MisKHapoZHOI IpaBocyl’ eKTHOCTI JepiKaBu €
cyeepeHimem, MO0 BUBHAYAKOTH AK BEPXOBEHCTBO B MEYKaX BJIACHOL TepH-
ropil i HesaseKHiCTb Y 30BHIIUIHIX 3HOCHHAX BiJi 6y IE-SKOT0 BHYTPIIIIHBO-
1'0 Ta 30BHIITHHOTO BILUIUBY. MiXKHapOHE IPAaBO BUXOAUTE i3 mpe3ymmrii
HAABHOCTI CyBepeHiTeTy B KOXKHOI AepxkaBu. CyBepeHiTeT BUHUKAE Y MO-
MeHT BUHUKHEHHS AEPIKABU i OPUNNHAETHCA TiJILKY i3 IPUINHEHHAM
icayBanHsa nep:xxaBd. Ha HbOrO0 He BIINBaE MaKT BUSHAHHS JepPKaBU YU
BiICYyTHiICTL OcTaHHBOTO. Bin HiKMM He MoKe OyTH oOMeKeHu, Kpim ca-
Mol fiep:xaBH. Y TOM e Yac BapTo 3a3HAUNTH, 1110-a6€0JIIOTHOrO CyBepeHi-
rery He 6yBae. epsxaBu 06POBLIBLHO MOTOAMIINCA 0OMEKUTH HOTO, Ha-
IIPUKJIAJ], 3 METOI0 3aXHUCTY MPAaB.JIIOAUHY TOIIO.

Xoua CyBepeHiTeT AePrKaBy He MOKe HiKMM 00MesxyBaTHCs, OFHAK BiH
[IOBUHEH 3AilCHIOBATHCA B PAMKAax, NepeadauyeHux IPUHIIUIIAME. i HOD-
MaM# MidXHApOZHOTO mpaBa. Tak, NOCUTE YaCTO JepKaBy A00pOBiABLHO
0OMeXyITh CBi#l cyBepeHiTeT, YKJIAZAIOUM BigmoBigHi MixHapoaHi go-
I'0BOPH UM BCTYIIAalO4YM B MizKHapoxHi opragizamnii, Hanpuriaz, yci gep:ka-
s — unegn QOH morogunues 3 TUM, IO I’ ATH AepPKaB 6YAYTH MOCTiH-
HuMu ywieHamy Panu Besnexku i MaTuMyTh “npaBo BeTo”. IHIIuM npuKJIa-
nomMm MmodkHa Beaskatu [IIBeiimapilo, Aka obMeskuaa ¢Bidd cyBepeHiTer,
I1pOT'OJIOCHUBININ TIOCTiHHNEA HeliTpasiTeT, AKMUHE 3a60pOHSAE 1if BCTymaTH
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y BilfichKOBO-IOJIiTHYHI COIO3H UM opraHiaanii, saificHioBaru inmi gii, axi
HeCYMIiCHIi 3 IUM CTAaTyCOM.

13 Teopii cyBepeHiTeTY AepikaB BUNJIMBAE AeKiJbKa BAKINBUX NPUH-
IHUIiB, ZOTPUMYBATHCA AKMX € 000B’A3KOM Jep:kaB, a caMe: PiBHOCTI,
He3aJIeXXHOCTi Ta MUpHOro crisicEyBannsa. [IpuHnun pisHocTi o3Hauae,
II10 BCi ZepsKaBu € piBHUMHE Mix coboro. Ielt mpuHIINI IigKpecIioe piB-
HicTb mpaB i 000B’sA3KIB Ta KOJHUM YMHOM HE CTOCYETHCH MOJiTHYHOL
piBaocrti. Ilig He3aMeKHICTIO pO3YMIiIOTH MOMKJIMBICTS BUpiNTyBaTH yci
OUTAHHA BHYTPINIHBOTO T 30BHIITHBOTO KUTTA 6e3 BIUINBY Ha IIeH IIpomec
inmux cy6’exriB. OZHAK HE3ATIEKHICTH MOTHIM YNHOM He HOPYIIYE
0008’ 30K Aep KaBU JOTPMMYBATHCS HOPM i IPpUHIUIIIB MiXXHaPOZHOTO
npasa. CTOCOBHO MUDHOTO CIIiBiCHYBaHHSA, TO HEAOTPUMAaHHSA [ILOTO IIPUH-
AIY 3aBK U IOPYIIIYE CyBepeHiTeT AepiKaBy, OCKLIbKY 1030aBIIsAe iHIITY
IepPyKaBy MOKJIMBOCTI He3a e HO 31 MCHIOBATH YIIPDABJIiHHSA CBOEIO TEPU-
Topicio. Cepez iHIINX 000B’A3KiB Aep:KaB MOTPiOHO BHOKPEMUTH TaKi:
TOBAMKATH IIpaBa Ta CBOGOAM JIOLUHU; JOTPUMYBATUCA MiXKHAPOTHUX
3000B’si3aHb, HOPM 1 IPUHIUIIIB Mi2KHADPOAHOrO NpaBa; He BTPy4YaTUCA
Y BHYTPIIIHI cIIpaBy! iHIIUX AepiKaB; YTPUMYBATHCS Bijf IOTPO3YU CHUJIOI0
uy ii 3aCTOCYBaHHA; HECTH BiANOBiAANBHICTE 32 HOPYIIEHHA HOPM i IpUH-
IUIIiB Mi’KHaPOJSHOTO IpaBa TOLIO.

CysepeHiTer irepeadavac MOKJINBICTE leprKaB BOJIOIiTH IIEBHYMHU Hpa-
Bamu. K 3a3HaYEHO BUIIE, AEPIKABA BOJOAi€ HANITAPIITUM 00CATOM IIPaB
TOpiBHAHO 3 iHIMUMU cy0’eKTaMu MisKHapoaHoro npasa. IIpore HuHi He-
Mae KOJHOro JOKYMEHTa, AKNH O mepe0adyas BUUEPITHUY epeiK TakuxX
opas. Xoua BaApTO 3ayBaXKUTH, 110 KoMicis 3 MiskHapogHOTO IIpaBa po3-
pobunia cremiaabuuil foKymeHT?T, AKUI 1ToBUHeH OyB YpPEryJIiOBaTH I1e
NUTAHHA, OJHAK BiH He 3HAMINOB JOCTATHHOI HiATPUMKHU Aep KaB. Big-
IIOBiTHO AO TIPOEKTY, 0 OCHOBHUX IIPAB AeP KaB IIPOIIOHYBAJIOCS BiHECTH:
IpaBo Ha He3aJEKHICTH 1 Jep:KaBHUI CyBepeHiTeT, IPaBO Ha piBHicTh
i piBHompaBHe cHiBpoGiTHUIITBO, IPABO HAPO/IB Ta JepPyKaB Ha CAMOBH-
3HAYEHHS; MIPABO HA IHAUBIAyaIbHY i KOTEKTHBHY CAaMOODOPOHY, IPABO
Ha MiKHapoAHe CIiBpOOITHHITBO A MIKHAPOAHE CIILJIKYBAHHSA; IPaBO HA
MUp i MUpHe cIiBicHyBauHA Tomo. J[{o ocHOBHUX 000B’A3KiB Aep:KaB HAa-
JIeXAJI0: YTPUMYBATUCA BiJl BTpYUYaHHS y BHYTPIIIHI cipaBu 0yAb-siKol
iHIIOI Kep:KaBu; BUPIITYBATH CBOI CYIIEPEYKH 3 iIHITUMHY Iep:KaBaMU MUD-
HUMH 3aco0aMi; MOBAYKaTH HE3aJeKHICTE 1 cyBepeHiTeT iHITTUX NepiKaB,
CYMJIIHHO BUKOHYBATH CBOI Mi»KHApOAHi 3000B’A3aHHA; yTPUMYyBaTHCA
Big morposu cuiioo abo ii 3acToCyBaHHS MPOTH TePUTOPiaIBHOI HeJIOTOP-
KaHHOCTi 400 MOJITHYHOI He3a/IeKHOCTL IHIINX Aep:xaB Tomo. PopMasib-
HO, ImIpaBa Ta 000B’sA3KU aepsxap 3akpinneni B Craryri OOH (30xpema,
npeamOyai,; ria. 1—11, cr. 51, 55, 73), y ABOCTOPOHHIX i 6araTocTOpoHHIX
JoroBopax, pesosoniax I'enepanbaoi Acambiei OOH, XapTii exoromid-

37 MMexmapaiis npas Ta 06oB’a3KiB nep:kas. Pesomonia I'A 375 (IV) 1949 p.
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HUX ITPaB i 060B’ A3KiB 7iepixan 1974 p., y BaxmogHomy akti HBCE 1975 p.
Ta B IHIINX AOKYMEHTAaX. :

I3 cyBepeHiTeTy BUNIIMBAE IOPUCAUKIIIA XePiKaB, AKY PO3YMIiIOTE AK
MOXKJIUBICTE JepiKaBH POSTIAAXATH Ta BUPIIIyBATH MATAHHA Bifmosigmo
)10 11 komIreTeHIil. ¥V Mi*KHapOJHOMY TPABi PO3Pi3HAIOTE TEPUTOPIATIBHY
i1 ocobucTy IopucauKIio. Ocobucma owpuciuryis GepaByu — IOPUACIUK-
1idg, mo-3AiRCHIOE JepsKaBa BiITHOCHO CBOIX TPOMAa/ifaH,; AKi mepebyBaloTs
3a Me)xaMH i1 TepuTopii. ¥ Bunagkax, rnepeadadeHnx HalioHAJILHUM 3a-
KOHOZAaBCTBOM, I0PUCAUKILiA AEDPKABY MOXKe TIONIHMPIOBATHUCS HA TPOMASTH
niei gep:xaBm i Toxi, KOJM BOHH IepeGyBaIOTh HA iHO3EMHIN TepuTOPii.
Tak, Hanpukaang, 6yab-AKUE TUIIOMAT, 110 ITIepebyBac Ha TePUTOPIl iHo-
3eMHOI IepaKaBH, HIPOJOBXKYE BHAXOJUTHUCS IIi 1 BUKJIIOYHOIO IOPUCAUKII€I0
cBoel gepaxaBu. Tepumopianivia WpucOUKYia epKaB — IOPUCIUKILA,
110 3AiMCHIOTE ¥ Mexkax i repuTopii. ¥ Meskax cBoei repuropii gep:xasa
3A1MCHIOE TOBHY IOPUCAUKIIIIO, 30 BUHATKOM THX BUIIAAKIB, KOJIH Bij-
LIOBITHUMU MixHAPOZHUME yrogamu nepesbauaersed inme. Tak, Hanpu-
kJaj, Binencrka KOHBeHIiA PO AUILIOMAaTHYHI 3HOocuHM 1961 p. mepex-
bauae oOMeKeHHA IOPUCIUKIIT IPUIMAa040l fepKaBU CTOCOBHO JUILIO-
MATHYHOTO IPEICTABHUIITBA iHO3EeMHOI JlepIKaBH.

¥Yci fep:xaBu MOYKHA PO3RINNTH Ha yHimapHi ta pedepamuesni. Taxuii
HOXLJI € JOCUTH BAXKJIWBHUM 3 IPAKTHUYHOI TO3UIIi1, OCKinbKM iHOAIL Y efe-
paTUBHUX JepsKaBax OPaBOM IPENCTABIATH il y 30BHIIIHIX 3HOCHHAX
BOJIOLIIOTH He TibKY HEeHTPAJbHI OPraHu BJalH, a i opranu cy0 eKTiB
(dergepanii. [JocuTs 6araTo BUEHUX CTBEPIIKYIOTE, 10 3 OKPEMUX ITMTAHE
(ax mpaBHJIO, EKOHOMIUHOIO XapakTepy) cyd eKTu demepariit Pocii ta
semiri @PPH MoxkyTs BeTyniaT y 30BHiNTHI sHocuan. Takum mpaBoM BoJIo-
ainu i pecnyoniku konumuasoro CPCP, 3okpema, Yrpaincska PCP Gyna
sacHOBHUKOM OOH Ta aaiiicuiopasa iniri sosHiniHi pyuknii. OgHak HaBiTH
y TAaKUX BUIIaJKaX yci 30BHiNIHI GyHKIIT eyl eKTH (pegepartiit 3ailicH0I0OTh
3a 3roAU HeHTpaJbHOI Baagu. BapTo BHOKPEeMUTH TAKUIH THII AepiKaB, AK
koH(Qeneparii. ¥V Hux cTynine o6’ e THAHHA 3HAUHO MEHIIIH, 4 TOMY Opra-
HY OKPEMUX YacTHH MAalTh OijbIie 30BHIMHLODOAITHUHUX TpaB. Ak
NPUKJIAL TaKOl JepikaBU MoykHa HazBaTu O6’enHany Apabebky Pecriy6-
niky (O6’eguanus €runty ta Cupii, sxe icaysamno 3 1958 o 1961 pp.)

5.3. Mixnapoana npaBocy6’€KTHiCTH HAPOXIB Ta HAIIM,
1110 OOPIOTHCA 32 HE3aJEeKHICTh

Konnennia miskHapoauoi nmpaBocy6’ekTHOCTI Haponis (Haniii), mjo
6oproThes 3a HezallesKHiCTE, chopMyBasacd iz sriusoM npaktuxu OOH.,
I xoua Hapogu Ta Hauii, MO 6OPIOTHCA 32 HE3aNEKHICTD, € TePBUHENMU
¢y0’exTaMu MidKHapPOJHOTO IPaBa, 1X Mi’KHAPOAHA IPABOCY0’ €KTHICTE 10
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HBOr0 4acy OCHOPIOETHCA AeAKUMHU aBTopamu. Kpim Toro, Hi JoxTpuHA,
Hi IpaKkTHKa He BUPOOMIN YiTKNX KPUTEPiiB, 3a AKUX NOTPi6HO BU3HABA-
TH MeBHY HAIiI0 Ta HAPOJ, 1[0 00peThCA 3a He3aJIeKHICTh, cy0’ eKTaMu
MiKHapoaHOoro mpasa. Haiiuacriime pillteHHsA PO HAAAHHA TAKOrO CTATY>
Cy 00T pYHTOBYIOTH MOJITHUHUMH, 4 He OPUAUIHUMH KPUTEePiAMHU.

Inesa Bu3HAHHA HAPOAY UM HAIII1, 1110 GOpPeTHCA 3a CTBOPEHH A HE3AJIEMK -
HOI ZiepxkaBu, BAHUKJIA JOCTATHLO AaBHO. Tak, Haupukaan, Yersepra 'a-
a3pKa KoHBeHITA 1907 p. mepeabauniia HU3KY OIpaB Ta 060B’ A3KiB TaKUX
cy0’ekTiB mix yac BifiEu. OfHAK TOJIOBHY POJIb V IIPOIECi PO3BUTKY 110~
KTPHHU HIOI0 HAJaHHSA cTATyCcy cy0’€KTiB MisKHAPOAHOTO IIpaBa Biziirpas
B OOH y 60— 70 porax XX cT. mig yac Tak 3BaHoi neKoJsoHizamii.
OcHOBOIO. AJ1A I[HOT'O CTaB IIporoJouieHuii y Jekaapaii mpo HaJlaHHSA He-
3aJie;XHOET] KosoHianbHuUM KpainaM Ta Hapogam 1960 p. Ta miareepaxe-
Hui srogom Hexaapanieio 1970 p. npuHNMO caMOBU3HAUEHHA HApOJiB,
Bim nepexnbauas, “...110 KOXKeH HapoJA Ma€ IpaBo Ha cAaMOBU3HAYeHHA
i MoOXKe BiIbHO BCTAHOBJIIOBATHU CBilf MOJITUYHUE cTATyC...” .

MixxaapoaHoIo IpaBocy6’ €K THICTIO BOJIOZIIOTE He BCi HAPOIH Ta HAILiT,
a jwuime Ti, 1o 60PIOTHCA 3a CTBOPEHHA BJIACHOI Aep:raBu. Ilpu npomy
HeMae 3HaueHHd XapaxkTep 60poThOM, BOHA MOMKe OYTH fAK BiliCbKOBOIO,
Tak i MupHOI10. Hapoau Ta Hamii, AKi CTBOPUJIM BJIACHY AEPIKaBY, Ha MixK-
HApOJHil apeHi npeacTasieHi Heo, TakuM YuHOM, cTaTyc cy0’€KTa MikK-
HapOJIHOTO IpaBa HApOAy UM HAaIil 3fificHoeThcA AK BUHATOK, Ha Uac,
TMOKY BOHU He CTBOPWJIH BJIACHOI JepKaBH.

- IlikaBuM € TOH PaKT, IO ¥ JOKTPHUHI i1 y MisKHAPOJHUX JOKYyMEHTaX
VKUBAIOTHLCA PisHi 3a 3HaueHHAM TepMiHM “Hapox” Ta “Hanisa”. Xoua
BapTO 3ayBAXKHUTH, 110 y OigbiiocTi Bigomux B icropil Bunajkis craryc
cy6’eKTa MisKHAPOJHOTO IpaBa BU3HABABCA He CTiJILKY 3a HAPOAOM YM Ha-
iero, 1110 6OPOIKUCS 38 He3ATEMKHICTD, CKIJIBKY 3a HAIliOHAJILHO-BU3BOJIb-
HUMU PyXaMH, AKi 6yau BTiesHam 1iei 6oporsbu. Kpim toro, i “Hapoa”,
i“Hania” € TOHATTAMHY JOCTATHBO POSMHTHMI, HATOMICTD SIK HAI[IOHAJb-
HO-BHM3BOJIbHI pyxu Hafararo Kpaire opraHi3oBaHi Ta CTpyKTypOBaHi.

3 kinna 70-x pokis XX cT., To6TO 3 MOMEHTY (PAKTHUYHOTO 3aKiHUEHHA
IeKOoJoHizaIii, Big0yBaeThca MocTyIoBa 3MiHa OiAX0/iB 10 MUTaHHA Ha-
ITAHHA CTATyCy cy6’eKTa MiKHAPOAHOTO IpaBa HAPOLAM i HaIliaAM, IO
6opIoTheA 3a HedaleyxkHicTh., ITo-mepie, Bce YacTile aKIeHTy€EThCS, 110
OPUHIMI CAMOBU3HAYEHHS HAPOAIB 1 HAIIN € JinIile OAHUM i3 IPUHITUIIIB
MiXXHAPOJHOTO IpaBa i #1oro Tpeba 3acTOCOBYBaTH B KOMILJIEKC] 3 IHIITUMH
MPUHITMIAME MisKHADOAHOTO IpaBa, 30KpeMa TepuTopianbHol ItinicHoCTI
Ta HeMopyIIrHocTi KopaoHiB. CaMe ToMy 3HaUHA KiJIbKiCTh aBTODiB BBaXKa-
0Th, IIJ0 CTATYC CY0 €KTa Mi2KHAPOJHOTO IpaBa MOXe O0yTH HaJaHUIl He
BCiM HapojaM i HaIisiM, 1110 O0PIOTHCA 32 HE3AJIEMKHICTh, a JIUIIIe TUM, K1
BHKOPHUCTOBYIOTH CBOE€ TPABO HA CAMOBU3HAUEHHS, i KOJIM HasiBHA Xxo4a 0
O07lHA 3 HA3BAHUX cuTyaniit: 1) repuropii, anexcosani nicang 1945 p., uu
HaAJIeMKATH IO TAK 3BAHUX HECAMOBPAIHUX TepUTOPii (HpUKIaA0M Heprol
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¢ Ilanecrura, gpyroi — I'yvam); 2) aKuio AepskaBa He JOTPHUMYBAJIACA
IIPUHOWITY PiBHOCTI OKPEMUX TDYII HaceJeHHS 3a €eTHIiUHOI0, HAIIOHAJIb-
11010, PeJiriiiHol 4y iHINO0H CX0XK0I0 03HaKOoI0 (Hanpuraan, Kocoso);
3) y koHCcTHTYII] hemepaTrBHOI JeprKaBu nependayeHa MOMKJIUBICTL BH-
xony 8 il ckyraxy oxkpeMux cy6’exris (manpuriaazn; CPCP).

IHo-apyre, BAPTO HAIOJOCUTH, 1[0 CAMOBHU3HAYCHHA HAPOXLIB i Hallik
MOXKJINBE He TLIHbKH Uepe3d CTBOPEHHA He3aJIe)KHOI AepiKaBH, a il pisHo-
MaHITHUX aBTOHOMIi# y CKJIaAi inimnoi gepixasu.

Sxmo *x ropopuTH IIPO IIpaBa Ta 0008’ ASKYM HapoAiB i Hatil ax cy6’ex-
TiB Mi’KHAPOZHOTO IIPAaBa, TO MOTPIOHO 3ayBAKNTH, 10 BOHM € 3HAYHO
obMerKeHi IOPiBHAHO 3 epixaBoro. OfHAK MOXXHA BHUOKDPEMUTH TaKi: Ipa-
BO Ha CAaMOBHM3HaYeHHs i CTBOPEHHS HE3AJIeXKHOI Jep:KaBU; MpaBo Ha
BA3HAHHSA ITPaBOCy6’€KTHOCTI OpPrais, AKi iX npencTasafioTs; IpaBo Ha
OTPUMAaHHsA MIdKHAPOAHOI'O IPaBOBOI'0 3aXUCTY AK BiJ MiskHapogHuX opra-
Hisaniii, Tak i Bixg okpeMux gep:kaB; MIPaBo YKJIaJaTH MisKHAPOAHI TOTO-
BOpHM ¥ iHMIMM YMHOM OpaTH y4acTh Yy IpOIleci CTBOPEeHHS HOPM MisKHAa-
POAHOrO IpaBa; IpaBo OpaTH y4yacTh Y AiAAbHOCTI MiXXHApOJHUX OpraHi-
saIiii; mpaBo caMocTifiHO peaJjlisyBaTH UMHHI HOPMH MiXHapoLHOTrO
npasa. Cepex OCHOBHHUX 000B’A3KiB MOKHA BUILINTU 060B’ 430K JOTPH-
MyBaTHCA HOPM Ta HPUHIIUIIB MiXHAPOJHOIO MpaBa Ta HeCTH BiAmoBi-
JIQJIBHICTD Y BUIAAKY IX TOPYIIEHHS.

Tenep MixkHapOgHA TPAaBOCY6’ €KTHiCTH HAPO/iB TA HAIil, 1[0 GOPIOTH-
¢l 32 HEBAJIEXKHICTh, BUBHAEThCHA 3a apabehkumM mapoxom Ilanectunwn.
Jlesiki aBTODPH CTBEPIKYIOTD, 1110 AHAJOTIYHMM CTATyCOM BOJIOZiE HAPOJ
daxigmoi Caxapu. Posrasaemo GLAbII JeTAJBLHO HABEAEH] IPUKIAIN.

Apabcovruil napod ITanecmunu. Hacenenna okynosanux Ispainem
118JIECTUHCBKUX TEPATOPiN 60peThCs 38 CTBOPEHHA (BiJHOBJIeHHA) BJIACHOI
JepxxaBu. Apabeskuii Hapoy ITanectunu npeacrasise Opragiszamnisa BU3Bo-
Jseurd Ilanecrwrn (OBII), mikHapoana npaBocy6’€KTHicTh AKOI 6ya
susHaHa B 70-x pokax XX cr. cmouaTky Pajoro Besneku, a morim i I'ene-
panpHOIO Acambieeio OOH. Huni mae crarye cnocrepiraua 8 OOH, Jlisi
ApaOChKUX AepIKaB Ta iHIuX MiMKHADOAHWUX Opranisanisx.

OBII KoHTaKTy€E 3 JOCUTH BEIUKOIO KilbKIiCTIO AepikaB, y TOMY YHCIL
3 Pociero, €runrom, Ppaniiero, Cupielo, Jlianom ra in. ITanectuHa €
YYacHUIIEIO KiJIbKOX AECATKIB YHiBePCAJIbHUX MiKHAPOAHMX JOTOBOPIB,
30KpeMa, JHeneBcbKkux KouBeHIiit 1949 p. Ta Konsernuiit OOH 3 MopchKoO-
ro mpaBa 1982 p.

¥V 1993 p. OBII nignncana BaimuHITOHCBKY Yroay, siKa nepeabauaia
CTBOPEHHS HA OKymnoBaHuX I3painem Tepuropiax rumuacosoi IlagecTun-
¢bKoI aBTOHOMII. Tenep 11eii oprau 37ificHIOE afMiHICTPATUBHY Ta CYLOBY
BJIagy Ha OKYIOBaHMX TepuTopisax. I8 crBopennam tuMuacooi Ilane-
cruacbKol aBroHoMmii OBII BTpaTuia crarye cy6’eKTa MixHAPOIHOTO
IpaBa, KU Temep BUSHAETbCA 3a IPEACTABHUKAME YPALY ABTOHOMII.
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Hapod 3axidnoi Caxapu mae cTaTyc, aHAJOTIYHUN cTaTyCcy apabChKo-
ro Hapoay Ilamectusu, #Horo MiskKHapoIHA IPaBOCyd’ €eKTHICTH BU3HAHA
OOH, mnpu aKiii Bin oTpuMaB cTaTyc ciocrepiraya. :

¥V 3B’ a3KYy i3 3MiHamMu, 110 OCTaHHIM YacoM BigbyBatoTeesa y MiKHApOX-
an BiIHOCHHAX JOJAHOTO cy6’eKTa Bce yacTiire 3aCTOCOBYIOTH TePMiHH

zxepmaBH Ha cTafii cTaHOBJIEHHA” Ta “Hallii, 010 IPAMYIOTb A0 CBOEL Aep-
sKaBHOCTL”,

5.4. Mixnaponna npanocyﬁ’emmcu Mmcnapo;umx
opranisamiii

IMopsia i3 gep:KaBaMu Bce OiIBINY POJb ¥ MidKHAPOAHUX BigHOCHHAX
BijirparoTs MikHaponui opramisamnii. Huni € morax 500 mixkHapogaUX
opraHisaniii, To6To iIXHs YHCEIbHICTE JaBHO NepeBHIINIIA KinbKicTh ycix
iHIIHX cy6’€KTiB MisKHAPOZHOTO IIPaBa.

‘OfHAK BApTO 3a3HAYMNTH, 110 He BCi MiKHapoAHi opramizaunii Maiors
craryc cy6’eKTa Mi3XHAPOAHOTO Ipasa. 3a 3arajJb5HUM IPAaBUIOM, CY0’ €K-
TaM¥ Mi’KHAPO/HOTO IIPaBa BUSHAIOTH BUKJIIOYHO MisKypa0Bi opramisamii,
TOOTO TaKi, AKi cTBOpeHi AepkaBamMu. IluTaHus IIPo BUBHAHHA cy6’ €KTaMM
MiXHAPOJHOrO IIPaBa MIKHAPOJHUX HEYDPAXOBUX opraHizaniii i Haxaui
BanuImaeTsea cuipauM. Came ToMy, KO MU 6YAeMO TOBOPUTH IIPO MisK-
HapoxHi opranisanii, MaTuMeMo Ha yBasi guine MiKypsanosi.

Ockinbkm MiskHapoHi opranisanii € BroppuHHUME cy0’ eKTaMu MidKHA-
POJHOrO0 NpaBa, TO iIXHA MiKHAPOAHA TIPaBocyd’ €eKTHICTE € IOXiJHOIO Bil
MpaBoOCY0’€KTHOCTL AepKaB. YHOepiie ITUTAHHA PO IpaBocyd’ eKTHICTD
MIKHAPOIHNUX OPraHisaniii BUHUKJIO Vv 3B’ 13Ky 3 AisabHicTio JIirn Hamiii,
ajle Tak i He Oyso BupiteHo go i aiksigarii. ITicas Opyroi cBiToBoi BiliHu
6ys10 crBopero OOH, 1110 3HOBY aK TYaJIi3yBaJIo MITAHHA IPABOCYH’ €KTHOCTL
MixHapogHnx opranizamii. Tomy, xonm y 1948 p. y ITanectuni 6ymxo
BOuTo cay:xb6ousa OOH, oprawuisamis 3Bepuynaaca y MisxkHapogsuil cya
OOH. V¥ cBoeMy KOHCYJbTaTHUBHOMY BUCHOBKY “IIpo BigmkomyBauHHA
MmKoAu, 3anogiauol Ha cayx6i OOH” meit aproputeTHHI CYJOBUY OpTraH
i ITBEPUB, IO 151 OpTraHi3aIlia BOJOAi€ MisKHaPOHOIO TPABOCYy0’ €K THICTIO.
3 I1pOr0 MOMEHTY O1JIBIIICTE YUIeHHX BBAYKAE, TIO Mi*KHAPOAH] opradisarii
BOJIOALIOTH MIXKHADPOAHOIO TpaBocy6’ ek rHicTIo. Ile miaTBepAXKYyeTHCA B HU3-
ni mixkHEapoaguux yroj. Tak, Hanupukaan, y BigeHcpkiil KOHBeHIIiI IIpo
OPaBo MiXKHAPOJAHMX IOTOBOPIB MidK lep:KxaBaMu Ta MiKHAPOAHUMHY Opra-
HizamisMu abo Mix MikHapogHuMu opraHisamiamMu 1986 p. sazHauesno,
110 MisKHapOHA OpraHisallist BOJIOJi€ TaKOI0 IPABO3IATHICTIO YKIaZaTH
MiXHAapOIHI JOTOBOPH, AKA HeOOXiTHA AJA BUKOHAHHS il QyHKIiH i mocar-
HeHHA i1 iinei. [Ipu npoMy DpakTHKa YKIAJEHHS MisKHAPOIHMX IOTOBOPIB
3 epaxaBaMu abo Mixk cob010 TOBMHHA BiATIOBiJaTH IX yCTaHOBUMM aKTaM.
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MixuapoaHa npaBocy6’€eKTHiCTE MixkHaPOAHOI OpraHisanii 6azyerbes
1A IOJIOXKEHHAX, 10 3aKpPillieH] B yCTAHOBYMX JOKYMEHTAX — CTATYTAX
Ta IHIMUX aKTax, AKi BUBHAYAIOTE i1 06CAT, BUXOISYH i3 saBmanb Ta PyHK-
1Liit 1miei opramizanii. OfHAK 3araJIbHOBU3HAHO, [0 HUHI BCi MmcHapo,z:Hl
MIKYPAZOBI OpraHisanii MaoTh MiXKHAPOAHY IPaBOCYG’ €K THICTE.

Ockinpku o6cAr npas i 0608’ A3KIB BUSHAUAETHCH BACHOBHUKAMH B MO-
MEHT CTBOPEHHS OpraHisanii i 3a1eXuTh Bif THX 3aBiaHb Ta isteit, aki Bo-
Ha IIOBIHHA BUKOHYBATH,  TAKOX chepu Aii, To MixkHApOIHA IPaBOCy6’ €K T-
uicTh MisKHapOAHMX opraHisalriit Moxke cyTTeBO Bifpisuarnca. Ilpo amicT
Mix¢HAPOAHOI NIpaBoCcy®’€KTHOCTI MI*KHAPOJHUX OPraHizamii MOMHA PO-
6UTH BHCHOBKH Ha OCHOBi aHaIi3y BIATOBIiZHUX MIXHApPOAHUX npaB Ta
060B’s3KiB, a came 1070 1X:

— IpaBa Ha OpuBijei Ta imyHiTery;

— IIpaBa CTBOPIOBATU HOPMHU MidXXHaPOJHOTO IIPaBa, y TOMY YHCJI ipa-
Ba HA YKJIaJEeHHA JOrOBOPiB 3 lep:KaBaMU, MisKHADOAHUMU Oprasisamig-
MU, iHImIMMY cy6’eKTaMu MisHAPOAHOrO IIpaBa;

— mpaBa OOMiHy IPeACTABHUIITBAMH 3 IePIKABAMH Ta MIKHAPOIHUME
opraHisamiamm;

— 000B’ 13Ky I[0I0 HeCeHHA MisXKHAPOJHO-IIPABOBOI BiAmoBi faIpHOCTI
3a ¢BOi mii.

BrasraeTnca, 110 cepeft YMHHUX MIYKHAPOIHUX OpraHisamniii Hafimmpimoo
npasocy6’exTricTio Bostogie OOH ra neski ii cneniaxisosani yeranosm.

Cepep iHIINX 03HAK, AKi XapaKTepu3y0Th MixKHapOAH] oprauisamii ax
¢y6’e€KTH MiXHAPOZHOTO IIpaBa, BAPTO 3ayBAMKUTH: iX CTBOPIOIOTH HA OC-
HOBI MiXKHaPOZHO-IIPABOBOTO aKTa, AK IPABUJIO, MIXKHAPOLHOTO JIOI'0BOPY
(K BUHATOK MO)KHa HaBecTH npukaay OBCE, aka gie Ges craTyry); 3a-
CHOBHUKAMH I yYaCHUKAMH MixKHapOIHOI opramizamii MoxyTs 6yTH
JIMIITe IePoKABH Ta iHMIi cy6’€KTH Mi2KHAPOIHOTO IIpaBa; HasBHiCTb ITOCTiii-
HO HiIOYKX OPTaHiB TOLIO.

5.5. MixHapoxgHa nmpaBoCy0’€KTHICTH KepaaBoONOTiOHNX
YTBOpPEHb

HepaxaBonogi6Hi yTBOPEHHS, AK 1 MisKHAPOAHI opranisailii, € BTOpUH-
HUM cy0’€KTOM Mi*KHADPOLHOTO [IpaBa. BOHM He MalOTh CyBepeHiTeTy i cTBO-
PIOIOTECA Iep:KABAMU, AKI BU3HAYAIOTH IXHill craTyc i 06csr npaBocyG’eRT-
#octi. Ha Bigminy Bix mepBUHHMX Cy0’ €K TiB, BOHU MOKYTH BCTYIIAJIH JIH-
tile B Ti BITHOCHEHH, AKIi NepegbavueHi JOKYMEHTAMH IIPO iXHE 3aCHYBAHHA.

OcoOIHUBOCTAMHU TAKOTO THILY CY0’€KTIB MOKHA BBAXKATH : X He3aIe -
uicTb Ta caMOYIIPABIiHHA, BU3HAUEHHS 1X CTATyCy HA OCHOBL yromu, aKxa
BHKOHYE POJIb OCHOBHOTO 3aKOHY, Il'apaHTii 36epekeHHdd iX cTarycy 3 00Ky
Jlep:KaB abo MidKHAPOAHMX OpraHisalliii, HasBHICTL YTOZU 3 ZepP3KaBOIO,
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Ha TepUTOPii AKOI BOHO 3HAXOAMTECHA, OCOONMBUNA, BUSHAUCHUN MiXKHAa-
po,qum YTOZO0IO IOPAZOK, 3/ificHeHHA 30BHimHAIX 3EOocHH. Kpim Toro,
nepenfadyaBes HeATPAJIBHUHA CTATYC TAKOI0 YTBOPEeHHA a00 BiH ysaraji
OT'OJIOIIYBABCA AeMisIiTaADHM30BAHOI0. 30HOI0.

Ax npaBmIo, JePIKAaBONOLIOH] YTBODEHHSI 3 ABJIAINCS 38 YTOLOIO IBOX
i 6inp1e gepsaB, AKi He MOIJIM BUPIIIKWTH IATAHHESA HPO IPUHAJIEKHICTD
nesHOI TepuTopii: SIK npuKaaa MOoAiGHIX YTBOPeHDL MOXKHA HassaTy an-
uir (I'naseek) y 1919—1939 pp., axnii 3a BepcalbcbKUM MEDHUM moro-
BOPOM, OTPHMYBAB TAKUI CTATYC i MepexoAuB, i/l MOKPOBUTENLCTBO Jlirn
Hanii. Bignosinuo 1o yroau 3 Hossuiero, HaHIir BXOAUB y MOIBCBKY
MuTHY 308Y. [Tonpma saificHoBaia BCl BOBHIIIHI 3HOCKHHHE BjJ, iMeH1 11O-
rO YTBOPEHHS, FAIIOMATUYHMUHA 3aXUCT Ta IPeJCTaBHUIITBO IPOMAaJIH
Jlaumira 3a KOpAOHOM.

Byna cipoba cTeopuTH BijibHE MicTO.Ha Tepuropii €pycanuma, ogHaK
BOHA HiK0JIH He OyJia peasiisoBata. HasiTs nonpwu Toit dhakT, o FeHepass-
Ha Acambiea OOH npuitaana pesosmornito 181 (I1) i mepenana micro mix
yupasiainasa Pagu s omikuy OOH, y pesyasraTi 36poitHOro KOHMPIIKTY Mix
IspameM i HasecTuHOW ocTaHHill 6yB 3axomnenunii Ispainem i JoHuHI
nepebyBae iz H0T0 BJIA/J0IO.

ITpuKIaJ0M TAKO MOXKHA BBAYKATH CTBOPEHHSA BiIIOBIIHO 10 MUPHO-
ro poroeopy 3 Iranieio Binsrol reputopii Tpiect. Bona icHyBasna 3 1947
10,1954 pp. Ii craryc 6ys mocuTs cxosxuM Ao cratycy Janmira, oJHAK A
rTepuTopis nepebysaJa min nporektToparom Pagu Besnexn OOH. Crarye
peryJIioBaBcA e HU3KOI0 JOKYMEHTIB, cepell AKMX HaXBasKJIUBIIILY POJIb
BiflirpaBaJjio IOJOXKEHHA Npo BiabHUM mopT TpiecT Ta MOI0KEHHA TPO
TuMuacoBuii peskuM Binbuoi Teputopil Tpiect. Ileit cy6’eKT NPUIIMHUB
CBO€ iCHYBaHHS BHACJIiZQK moAiny #oro. reputopii mixk Itamiero ta I0ro-
cJaBi€ro.

OcobauBuil miskHaponHUH cTaTyc MaB 3axinuuit Bepuin 3. 1950 mo
1990 pp., xoua B TOit :Ke uac BBaKaBCA Tepuropicro ®PH. Bin Bosozis.
JeSKUMY IIpaBaMu, MPUTAMAHHIMU JJId ¢y’ eKTa MiKHAPOJHOTO IIpaBa,
30KpeMa 3ifCHIOBAB 30BHIIIIHI 3HOCUHHM, MaB IIPABO YKJIAJATH MIXKHADO.-
Hi goropopu. OcobINBiCTIO IILOTO YTBOPEHHS € Te, 110 BOHO 6YJI0 CTBOPEHO
Oes crenianpHOI YroJM UM PE30IONIil MixHapoaHOI opraunisanii, i aismo
TaK ax g0 1971 p., Koau 6yJio mignucaHo yroay, 1o BperyJmoBasia foro
crenianbHMii craTyc. ‘ ‘

Cepen icayrounx HUHI cy6’ €K TiB 40 AeprxaBoIloi0HMX YTBOPEHE BiHO:
caTb Manbrifichkuit opaeH Ta Batukan. Posriasaemo X 6inbIr JoOKIaTHO.

Maavmiiicoruil opden (CyBepeHHUI BifiIcCbKOBHI OP/ieH rocHiTaabEPiB
Cesaroro Ioanna Iepycanumcbkoro, Porocbruii i Manprifickknii) — nep-
JKaBONo/i0He YTBOPEHHH, 1110 3HAXOJUThCA Ha TepuTopil Itanii, axa Bu-
sHae icHyBagHA ManbTificbK0T0 Op/ieHy Ha CBOIM TepUTOPii AK cyBepeHHOI
nepsxasu. I'naBa opieHy — BeJMKWit MaricTp, riaBa BUKOHABYOI Bia-
I — KaHijep. Mae 6IM3bKO AeCATH THCAY TiAIaHIX.
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Oppaen miaTpUMYE AMIJIOMATHYHL BifHocuHu 3 81 mep:kasoio. Mae
cratyc crioctepirada mpu OOH ra fexinbKox iHIINX MiKHAPOJAHUX OpraHi-
saniax. Ha sigminy Bix 6inpmocti cy6’exTiB, Horo npaBocy6’eKTHICTD
BUBOZAATE He 3 IPaB i 0608’ A3KiB, AKKMMU BiH BOJIOIi€, a 3 Mi?KHapPOIHOTO
3BUYAI0, BinmoBiAHO 10 AKoro ManbTificEKuil OpAeH Mae cTaTyc cyb’ekTa
MiX<HApOAHOrQ IMpaBa.

Bamuxan — micTo-mepxaBa, poaMilliene Ha Tepuropii Puma. Cronmuns
i agminicTparuBEEM neHTP PEMCEKOI KaTOMHNBKOL IEPKBHY i pesufeHIlia
ii r;maBsn.

CyuacHuii npaBosmii craryc Barukany BcramopieHo y 1929 p. Ha ocHOBI
JlarepaHchbKOl yrogy Mik CBaATiifimuM OpecrosioM Ta Irarieo. Tenep meit
JOrOBIp 3aMiHUB KOHKopZaT 1984 p.

MisxxsapoaHa npaBocyd’ekTHicTh BaTMKaHy € HocuTh IUpoko. Bin
HiATPUMY€E IUILIOMATUYHI 3HOCHHY, 3 6araTbMa epiKaBaMu, BOJOAI€ ¢Ta-
rycoM criocTepiraua 8 OOH. € yuacHukxoM 6araTbox yHiBepCaJIbHUX MidK-
HapPOJHHUX JOTOBOPiB, 0COOJMBO THX, AKi CTOCYIOTBECA 3aXHCTY HPaB JIkO-
aunn. Tepuropis Barukany BBakaeTbea imogdemMHoI0 114 ITanii, TOMy TYT
He HOINUPIOETHCA KPHUMIHANBbHA B agzMiHicTpATHBHA IOPUCIMKIiA Hiel
JiepxaBu. [IpeacraBHuKM BaTuKaHy BOJOAIIOTE CTATYCOM, AHAJIQTIYHUM
CcTaTyCcy AUIJIOMATA.

5.6. Mixuapoana npaBoCcy0’ €KTHICTh iHUIMX yJaCHHKIB
MiKHAPOAHUX BiTHOCHH

JIx sragyBajiocs BUINE, KPiM KJIACHYHHUX CY0’€KTiB MiKHAPOIHOTO
[paBa, iCHYIOTH CY0’€KTH MIXKHAPOAHUX BiITHOCHUH, IUTAHHA IPO MiXKHa-
poxHy IpaBocyl’€eKTHICTh AKMX BBAXKAEThLCA cnipEuM. [[o HUX BapTO Bij-
Hectu disuyHi Ta IopuANYHI ocobu. Bizapasy moTpibHO 3a3HAYMTH, 11O
6LIBHIICTE YUEHHX HUHI 3aI1ePEeYYIOTH MOMKJINBICTh HAJAHHA TAKUM 0cobaM
Mix¢HApomHOT npaBocyd’eKTHOCTI. BoHY 0OI'PYHTOBYIOTE CBOIO IO3UILII0
BiICyTHiCTIO y TAKMX 0Ci6 yCcixX 03HAK, HEOOXIMHUX /1A BOJOAIHHSA MidKHA-
pozHOIO IpaBOCy0’eKTHICTIO.

IIpore raka nosuris He € 6escuipuoo. IcHye rpyna BUeHHX, KOTPi BI-
3HaTh Gi3MYHUAX Ta PUANYHUX 0Cib cy6’eKTaMu MixKHAPOJHOTO IPaBa.
[Ipu 1OMYy BOHY, AK IPABILIO, IOCUIAI0ThCA Ha KoHCy IbTaTHBHIIA BUCHO-
BOoK MiskHapoaroro cyay B cupasi “IIpo BignmkonyBaHHSA NIKOAY, 3aTI0L1A-
Hol Ha cays6i OOH” Bix 11 xBiTHA 1949.p., e, 30KpeMa, 3a3HAUEHO, 110
y cy0’eKTiB Mi3KHAPOHOrO IIpasa Moe 6yTu pisHuiT 0GCAT IIPaBoCYH €K THO-
cri. TakuM unHOM, pisuuHi Ta PUAUYHI 0cO0K HE0G0B A3KOBO. MAIOTH
BiIIOBiaTH BCIM KpHTepisaiM, HEOOXIAHIM 1151 BHHUKHEHHS MIKHAPOJHOL
npaBocy6’eKTHOCTI.

®izuuni oco6n. OcHOBHMMMY apryMeHTaMH, AKi 3aCBiAUYOTE HaABHICTD
y TAKUX 0ci6 MiskKHapoaHoI TpaBocyd’€KTHOCTI, € TaKi:
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— 3dammuicmbo pisuunoi ocobu eonodimu npasamu i UKOHY8AMU
0006’ A3KU, U0 6e3nocepednbo 6UHUKAIOMb i3 HOPM MiHHAPOOH020 NPAEaA.
Tak, 3HaAUHY KiTBKicTh MisKHApPOJHUX aKTiB y cepi Ipas JoguHu agpe-
coBaHO GesmocepefHbO pisuunuM ocobaM. [0 TAKMX, 30KpeMa, MOKHA
Bigaectu IlaxkT po rpoMagsgHCchKi Ta noaiTuuwni npaea 1966 p., IlakT npo
€KOHOMIiuHi, coltianbHi i KyasTypHi npaBa 1966 p., KoueeHiriro npo saxucr
OCHOBHUX IIpaB i ¢Bo6o sogunn 1950 p. Ta immi, ra axi moskHa Gesnoce-
PeAHBO HOCUWJIATUCA AK YV HAITIOHAJIBHUX, TAK H Y MisKHAPOAHUX OpTraHax;

~— MOMCAUBICMb Opamu yuacmbv Y MidHaApPoOHUX NPasosidHoCUHAX.
dizuuHa 0c0ba, 30KpeMa, crae 6e3mocepeTHIM YHIACHUKOM MisKHAPOIHUX
BIJHOCUH Y BUIIAJ{KY, KOJH 3BEPTAETHCSA YV MisKHAPOAHI Opraiu, HaIpu-
KJan, €BponeiicbKkuii ¢y npas ToAuHEA. CX0Ka CUTYallis BUHUKAE Y BH-
NagKy 3BepHEHHA 0cO0U B nopﬂ,q}cy, nepeabauenomy Pesomronieio 1503,
TOIIIO;

— 30amuicme izuunoi ocobu Hecmu 6i0n06idanbHicCMb, WO BUHULKAE
b6e3nocepednvo i3 HOpM MidcHapodHO020 NPasa. YUPOAOBK ABOX OCTAHHIX
AeCATAJITEH HoYaCTiNIa Iy BUIIAAKY IPATATHEHHA 0CO0M 10 KDUMiHATBHOI
BiATIOBIAIBHOCTI 3a HOPYIIIEHHA HOPM MiKHapPOIHOro npasa. [Ipu mpomy
BapTO 3a3HAYUTH, [I10 TAKA BiAHOBILAIBHICTS He OMOCEPELKOBYETHCS 3a-
CTOCYBaHHAM HAIliOHAJBHOTO 3aKOHOLABCTBA, 4 BUHUKAE 6e3IrocepeTHbO
i3 HOpM MiskHaApOXHOrO MpaBa i, AK IPaBUIO, Ii 3aCTOCOBYIOTH OPTaHT
MiXHApPOAHOI IOCTHIIIL.

Opunuuni ocoomn. Ilepmr nisk nmepeiTu g0 GesllocepeIHLOTO AHAIIZY
IUTAHHA IPO MidKHAPOJAHY IPaBoCcyd’ eKTHICTh OPUAUIHUX 0Ci0, HeoOXin-
HO 3ayBaXXUTH, 10 IX MOXXHA PO3ALINTH HA AeKiibKa BUAIB, 30KpeMa:
HauionaavHi opuduydHri ocobu Ta THE. Inoai 0 HUX TaKkoK BigHOCATL
MiNHAPOOHI Heypadoai opzanizauii. I AKI0 MiK nepnimMu JBOMA BUAAMHA
HHAHi HeMae AKOICh IPHHIIUNOBOL BiAMIHHOCTI, TO IPABOBMI CTATyC, & OT-
JKe, T 00CAT MIPKHApOAHOI TipaBoCcy0’eKTHOCTI MidKHAPOIHMUX HEYPALOBHX
opramisariii Mmae cBol 6co6IMBOCTI.

BinpnricTs aBTOPiB ClpaBefIHBO 3a3HAYAIOTH, IO IPHX BUPiNIeHH] M-
TaHHA IPO MIXKHAPOAHY NMPaBOCY0’€KTHICTD HAIIOHAJBHUX IOPAITYHUX
oci6 Ta THK BapTo BUXOIUTH i3 THX CAMHUX MipKYBaHb, IO il CTOCOBHO
Gisuunux ocib. fx BifOMO, MisKHAPOJHI aKTH HAJAIOTh IPaBa He JHUIIe
disraanM ocobam. [lesKi 3 HUX aApecOBaHi TAKOXK 1 OPUAMIHIM ocoBGam.
Bouu MoxyTE 6paTy 6e3mocepeHI0 YIaCTb Y MiKHAPOAHUX IIPABOBi IHO-
CHHAaX, HeCTH BiANOBiZaJbHICTE 3a IMMOPYIIEHHS HOPM MiXHAPOTHOTO
mpasa TOIMO.

o »& A0 MiXKHAPOAHUX HeypAMOBHX Opramisamii, To, KpiM ycboro
CKa3aHOr0 BUIIe, HOPMH Mi2KHAPOJHOTO IIpaBa nepe,u6aqafo'rb neBHi 0co6-
JIMBOCTI iX mpaBsoBoro crarycy. OCHOBHOIO i3 TAKMX € MOMKJIMBICTE HaJaH-
Hf IM KOHCYJBTATUBHOIO CTATyCy IIPU MiKHADOAHUX MiKYPAILOBUX OP-
ragisaniax. Taxk, HanpuUKIajg, UIOAOC OTPUMAHHS KOHCYIHTATUBHOTO
cratycy 8 OOH, To nuranna BperynboBaHe Pesojiomiero EKOCOP 1996/31
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wig 25 munna 1996 p.:1leit nokyMenT nependavae, o K14 OTPUMAaHHS
KOHCYJIBTATHBHOrO CTATYyCY HeypAAOBa OpraHisallia Mae BigmosinaTu
M3 KpUTepiiB, 30KpeMa: BOHA TIOBMHHA MaTH IIpeJCTABHUIIBKUN XapaK-
rep, To6TO 11 wienaMy moBHHHI OyTu disuuni ocobu; BOHA Ma€ y CBOEMY
po3HOpAIKeHH] “BigmoBiAHI MexaHidsMaMu 3BiTHOCTI mepes cBOIMHU uJle-
namMu”; i1 wieHn “saificH00TE ePeKTUBHUI KOETPOJB HAJ 11 IOJiTHKOI0
A JiAABHICTIO MIIAXOM BHKOPHCTAHHESA TIPABA I'OJIO0CY i yepes inmri Bij-
HOBifHI ZeMOKpaTHUH] Ta TPAHCHAPEHTHI TpoliecH IPUAHATTSA pinleHs”.
JlisapHicTs Takoi opramisallil HOBMHHA OXOILIIOBATH KOJIO IIMTaHb, AKL
uxogaTh 'y cepy EKOCOP. ¥V pasi oiep:KaHHS TaAaKOTO CTATYCy OpraHisa-
Ilis OTPUMY€E IpaBa, AKL Aa0Th 3Mory Gpatu yuacTs 'y pobori OOH, 30k-
peMa B 06TOBOpEHH]I NHUTaHb, AKI BXOXATH o 11 komuerennii. Takum un-
11oM, 06cAr IpaBocys’eKTHOCTI HEYPAMOBOI opraHisarnii CyTTEBO PO3LIN-
PIOETHCA ¥ BUTTAAKY HaOyTTsA HEI0 KOHCYJIbTATUBHOTO CTATyCy.

OTske, BAPTO 3a8HAYNUTH, IO Temep disuuni Ta OpUAMIHI 006U BOJIO-
JIOTH OKPEMUMY eJIeMeHTaMH MiKHAPOJHOI TPaBocy6’€KTHOCTI, npore ii
ofcar 3aHaTO MAJIHI IJIA TOI'0, o6 iX MOKHA 6yJI0 BBAXKATHU ITOBHOI[IH~
HUMH cy6’eKTaMU Mi*KHAPOAHOTO IIpaBa.

5.7. BusHaHHA B MiKHapOJXHOMY Npasi

Koo cy6’eKTiB MixHAPOAHUX BifiHOCUH mocTiitHO 3MiHIOETECA. OC06-
JIUBO e CTOCYEThLCA AepiKan. 3 MoMeHTY 3axkinuenns [[pyroi ciToBoi Biit-
i B3Xe BUHHUKJIO TIOHA, cTO Aepskas. [Ipu mossi Ha apeHi HOBOro cy6’eKTa
MI>KHAPOAHOro IIpaBsa (B OCHOBHOMY [IepiKaB) HEPiKO BUHUKAE INTAHHA
f10T0 BU3HAHHA, i/ SIKUM PO3YMIiIOThH OJTHOCTOPOHHI I aKT ep:KaBy, KW
KOHCTATY€ BHHUKHEHHS HOBOTO Cy0’€KTa Mi’KHAPOAHOTO IIpaBa i MiCTHUTH
IIPOIIO3MITII0 BCTYIIUTH 3 TAKUM Cy0’€KTOM y JUILJIOMATHYHI Ta iHIIi 3HO-
CHHUA, ‘

Busnanua moeaHye B cobi ABa aKTH — MOJITUYHUHN Ta IOPUANYHUIL.
Ilepiunii mossirae y cxBajieHHI YW HeCXBaJIeHHI HOBOCTBOPEHOI AepKaBU,
YpALY, HAIiOHAJIBHO-BU3BOJIBHOTO PyXy. CTOCOBHO BU3HAHHA AK I0PUIHYI-
1IOTO aKTY, TO BiH TArHE BCTAHOBJICHHS IIeBHUX IIPABOBiAHOCHH, IO pe-
IyJII0€ MiKHapOHe TPaBo.

O60B’A3Ky BUBHAHHA He icHye. BUBHaHHSA € CyBePEeHHUM IIPaBOM KOXK-
HOI JiepXaBy i He TOBUHHO BILIXBATH HAa 11 BITHOCUHH 3 IHIINMH cy0’eKTaMu
MixxHapogHoro mpasa. IIuTaHHA OIpPO BUSHAHHSA HalluacTrillle BUHUKAE
y BUIAJKY BUHHKHEeHHS HOBOI [lep:KaBU (He3aJIeXKHO BiJ cioco0y — MOAL
4, HABIAKM, 06 €[HAHHSA), & TAKOM KOJIM ¥ BiKe iCHYI0Uiil ep:xaBi 1o
BJIAAY HEKOHCTUTYIIIHHMM MIJIAXOM IPUXOAUTL HOBA noJiTHUHA cuia.
OKpeMHUM BUIaJKOM MOTPiOHO BBayKaTH BUBHAHHA BOIOIOYOIO YU IIOBCTA-
JIOIO CTOPOHOIO.
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BusHanHA 30ilCHIOETECS KOMIIETEHTHIM OPTaHOM JepakaBu. Biamosiz-
Ho fo 1. 4 ¢1. 106 Korcrurynii YKpaiau, pillleHHA Ipo BUSHAHHA Y HANTi#
nepsxkaBi npuiimae I1pesugenr Yrpaian. OgHAK BApPTO HATOJOCUTH, 110
BUBHAHHSA He 3aBXK U € IBHO BUDasKeHe. Y NeAKHNX BUIAAKAX aKT BU3HAH-
HA MOJKe BUILINBATH 3 (PAKTY BCTAHOBJICHHA ZUTIIOMATHYHUX UM KOHCYJIb-
ChbKHX BiTHOCHH. :

Hapnane BUsHaHHSA, SIK IPABHUJIO, HEe MOJK€ CKACOBYBATHCH UM BigKJIH-
Kartucd. Xoua Taxki Bunmagku Bigomi B icTopii. Tak, @pannis y 1918 p.
BiJIKJIMKAaJIa CBO€ BusHAHHA PiHAAH/IL, KOJIK B OCTaHHIM XOTi/IX KOPOHY-
BaTH poauya Himenbroro Kaiizepa Biasreasma II. Ta micada Toro, Ak
DinagaAia BigzMoBUIacd Bij Takux nianis, @paHIlia MOBTOPHO BU3HATIA
ii. e 6iabIO MikaBUM € aKT BU3HAHHA KOMYHicTruHOro ypasy Kuraro
CIIHA y 1979 p. Ilum akToM 0gHOYACHO 6YJI0 CKACOBAHO BUSHAHHSA YPALY
Pecny6uixku Kuraii, mo sHaxogusca y Taiipami.

ITvoni Ha mpaKTHII BUHMKAIOTH MATAHHSA IIPO Te, YU € HEOOX1THUM aKT
BHU3HAHHA JIJIS TOTO, 1100 icHyBaB eBHMIT cy6H’eKT MiKHAPOAHOTO TpaBa.
Hanpmukiaan, HemmogaBHO TaKe ITUTAHHA noctasio ctocoBHo Kocosa, A6xa-
3ii ra IliBgennoi Ocerii. oo BINBY BU3HAHHSA Y AOKTPUHI MiKHapoa-
HOTO IIpaBa icHye IBi OCHOBHI TeOpii: KOHCTUTYTHBHA T4 JeKJapaTUBHA.

Konemumymuena meopis (inoai 1i uie masuBaiors Teopieio Tobapa—
BinbcoHa) BUXOAUTE 3 TOTO, IO Aep:KaBa HAbyBac€ cTaTycy cy0’eKTa MixK-
Taxum umHOM, BiATIOBiHO A0 1iei Teopii caM GarkT BUHUKHEHHA AEePiKaBU
He 03HAa4Ya€ aBTOMATHYHOTO HAJaHHA i# cTaTycy cy6’eKTa MixKHAPOLHOIO
npasa. I gificHo, AKIIO JKOZHA AeprKaBa He BU3HAJIA HOBOCTBOPEHY, HABITh
AKIIIO0 BBAXKATH, 1110 OCTAHHSA BOJIOi€ MK HAPOHOIO IIpaBocyd’ €K THiCTIO,
BOHA He 3MOsKe 11 peasrisyBaTH 3a BiicyTHOCTI iHIIHX cy0’€KTiB, AKi X0UyTH
BCTYIIUTH 3 HEIO Y IpaBoBigHOocHHH. “Minycom” miei Teopii € Te, 1110 HeBi-
IOMO, fKa KiJbKicTh aKTiB BUBHAHHS TTOTPiOHA /IJIA TOTO, 11106 KOHCTATY-
BaTHU IOSBY HOBOr'o cy0’€KTa MiKHApPOAHOrO HpaBa. 3 iH1Ioro 60Ky, €
BUIIAJKHU, KOJU JEePKABU MOKYTh iCHYBaTH i BCTYITATH B TPABOBiAHOCUHU
3 IHMUIMU cy0’eKTaMu MisKHapOAHOro0 Ipasa 6e3 BUBHaHHA (HAIPUKJIAI,
TaiiBans, Typenbka Pecnybaika Kinpy).

Hexaapamusena meopia BUSHAHHA BUXOAUATE 13 TOTO, 110 JepiKaBa Ha-
O6yBae crarycy cy0’eKTa Mi’KHAPOZHOTO IpaBa 3 MOMEHTY BUHUKHEHH, 11
IpaBoCyD’€KTHICTH MKOTHUM YUHOM He 3aJIeKUTh BiJ BUSHAHHSA iHIINMHU
Jep:kaBaMu. 3rigHO 3 Ii€l0 Teopielo, paxkT BUSHAHHSA AepPKaBU HifK He
BILJIMBa€ Ha Ii npaBocy0’ €K THiCTS, JuIlle HiATBEPAKY€E BUHUKHEHHSA HOBOL
Jep:xaBu — cy0’eKTa MisKHApPOZHOro IpaBa. Xoua AKT BU3SHAHHSA He BILIU-
Ba€ HA o6cAT mpaBocyO’ €EKTHOCTI AepKaBu, BiH BU3HAUAE KOJIO CY0 €K TiB,
3 AKUM y Mait6yTHLOMY B Iep:KkaBy 6y IyThL BCTAHOBJICHI AUIIJIOMATHYHI Ta
iHTIIi BHOCHHH, IO € BAKJIUBUM (PaKTOPOM, OCOBGIHBO JJid HOBOCTBOPEHOL
IepIKaBHU.

3a 06¢caroM i xapakTepoM BiIHOCHH Mi Aep:KaBaMM BUPiZHAIOTH ABi
dopmu BusHaHHA: “de-jure” i “de-facto”. I nepiue, i xpyre e opinifinumm
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susHaHHaMHK. X04ua OCTaHHE iHOZI Ille HA3UBAIOTH HETIOBHUM BUSHAHHAM.
Horo, ax mpaBmiIo, 3aCTOCOBYIOTh ¥ BUIIAAKAX, KOJIH € CYMHLB II[0Z[0 [10-
JWIBHIOTO iCHYBaHHSA BU3HAHOI eprkaBy. Takwii BuJ BUSHAHHS He 0QOpM-
JNAETHCA IOPUANYHO, a NoJsArae v GakKTUYHOMY HAJATOAXKEHHI 3HOCHUH.
Y Bunagky HeoOxigHOCTI TaKMil BUA BUSHAHHA MOMKe OYTH BiAKJIMKAHO.
CrocoBHO BU3HaHHA “de-jure”, To BOHO € MOBHUM i TSrHe BCTAHOBJIEHHSA
oQiifHENX IUTIIOMATHYHUX Ta KOHCYJIBChKHX 3HOCHUH.

Busuauusa “ad hoc” — ocobnuBuil BUJ BUSHAHHS, AKUH 341 HCHIOIOTD
TUMYacoBO, 3a3BUYal AJIs NeBHOI KOHKPETHOI cuTyalii un sunaary. dx
IIpUKJIaJ MOKHA HaBECTU CHUTYyallilo, 1[0 MaJia Miciie Ha moyatky 90-x
pokiB XX.cT. iy yac Bifiau B Tak 3BaHiil Ilpugnictposcekiit Moagasebrii
pecuybuaini. 3arasoM He Bu3HAOUM ypax Liel pecnybaiku, Moagosa Bu-
sHaJa 11 aJid Toro, mob migmrcaT yroay npo ooMin mosmonenumu. Taxui
THII BUSHAHHS He CTBOPIOE JOBIOTPUBAJIMNX HACTI/KIB i He TATHe 060B’ A3KY
BCTYIIMTH B IUIJIOMATHYHI UM iHIITi BHOCHUHH.

Kpim dopMm BUsHAHHSA, YV JOKTPUH] MlJICHapO,IIHOI‘O npaBa MpUHHATO
BUOKPEMJIIOBATH BUAM BU3HAHHA. Halluacriie nogiasaoTh, BUSHAHHS 34
JIeCCTHHATOPOM. 38 IIUM KDHUTEPieM BUPiBHAIOTH BUSHAHHA: AEePiKaB;
yPAZLB; YPALIB y BUTHAHHI; HAIiil; AepsKaBOMOMIOHUX YTBOPEHD; BOIOIUHMX
T& IOBCTAJIMX CTOPiH.

Busnannsa depicas € HaUOG1IBI BUKOPUCTOBYBAHUM BHAOM BU3HAHHS.
[Torpe6a B TakoMy BHHUKAE V BUNAAKY BUHHKHEHHA HOBOI JepiKaBu.
HiTkuX KpUTepiiB A1 BU3HAHHA He 6yJI0 BUPO6JIeHO, X04a MOKHA Ha3Ba-
TH IeKLIbKa Mi’KHAPOAHUX HOKYMEHTIB perioHaJIbHOTO XapakTepy, AKi
BPEryJbOBYIOTH Ti UM iHIII aceKTH 11bOro nutadud. Tak, cr. 1 Mixame-
PUKaHCBKOI KOHBEHIIi] ITpo IpaBa Ta 0008’ A3k U fAep:kas 1933 p. BusHauae
IOTHPH O3HAKH JIepPyKaBH, a caMe: [IoCTiliHe HaceJIeHH A} TEPUTOPilo; YPAL;
3MATHICTH OYTH YYACHHKOM MLKHAPOJAHUX BiJjHOCHH. Buxogsauu 3 HLOTO,
BI3HABaTH IIOTPiOHO JUIIE TY AEPIKABY, AKa BiANOBitac BeiM BuIieHasBa-
HHM O3HAKaM.

¥ pamrax €Bponeiicbkoro CruisroBapucrsa B 1991 p. 6yJio npuitasaTo
Jekaapaiio “KepiBHi npuHINON BUSHAHHA HOBMX JepxxaB y Cxigmift
Csporii Paganceromy Corosi”. Ileit mokymeHT nepeabauas, 110 JePKaBU
€C BU3HAIOTH HOBOCTBOPEHI AEPIKABH 34 YMOBY BUKOHAHHSA HUMH TAKIX
sumor: oBaru 1o Craryry OOH, nmosoxkens 3axaounoro akta HBCE 1975 p.
ta Ilapuspkoi xaprii 1990 p.; noBaru npas i cBo60A JIIOAMHN, HALLIOHAb-
HYX i eTHIiYHUX I'DYN Ta MEHIIMH; IOBAT'Y IPUHIUITY HEIOPYIIIHOCTI KOp-
NOHiB; po330pOEHHSA Ta MUPHOTO BUPIII€HH BCiX CIIOPiB Mpo IpaBoHA-
CTYIHUIITEO.

Busnanna ypady mae Micuie To/li, KOJIM YPAL IPUXOIUTH 0 BJIASH He-
KoHCTHUTYUiiHNM misaxoM. Ilpuknagamu € Pocisa 1917 p., Ky6a 1959 p.,
I'pertia 1967 p., Yuni 1973 p. CyuacHi gepkaBu BiIMOBUINCSA Bix Taxoro
BHJy BUBHaHHA, OCKIJILKM BOHO, 38 CYTTIO, € aKTOM Y34KOHEHHA HEKOHCTH-
ryniinol Baagu. Tomy mocuTh 6araTo cyvyacHMX AePiKaB TOTPHMYIOTLCS
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NMpaKTHUKH, 3TITHO 3 AKOI0 HE PO3IJIANAIOTH NUTAHHA BU3HAHHSA YDALY
OKPEeMO BiJi BUBHAHHS JePYKaBHU.

MocuTk mogiGHUM 40 BUINEHABBAHOTO € BUSHAHHA YpAdY. | BUZHAHHI.
IIa npobaeMa mocTae y TUX BUIIAAKAX, KOJU 3aKOHHUN yPAL JepiKaBH
3MYIIEHHH TOKUHYTH TePUTOPiIO CBOEI Aep:KaBu BHACTINOK 1i orymaii.
fx npuxiaag moskua HaBectH ypsaau ITomsmii Ta Hopgerii, aki Bnpoaom}c
Hpyroi ceiToBoi BifiHM 3HaxoauancA y JIougoHi.

BusnanHsa HAUill € BUHATKOM 13 3araJIbHOTO IIpaBuja i MoyKe MaTH
MicIle Juine B TOMY BUTIAAKY, KOJH TaKa HAIlid 3AiHCHIOE CBOE IPaBO HA
CTBOPEHH BJIACHOI Aep kaBu. BapTo 3asHaynTul, M0, AK IPaBUJIO, TAKe
BHU3HAHHA HajaeThcA HAILIl B 0co0i meBHOI oprauisarii (HamionamasHO-BH-
3BOJIBHOI'O PYXY), AKa ii mpexcrasasae. Croroani raxkorw Haiieio € ITase-
cTHHA. '

Busnannsa 801010%UX ma noécmaaux CmopiH Mac MiCIle B THX BUIaTKaX,
KOJIH IIeBHA opraHisarisa 6opeThbesa 3 oKynaitiiinoo Biaazgolo. IIpuknagamu
oprauisallifi € gigabHicTh pyxiB Omopy y ®pannii Ta Ilonxspmoii nig yac
Hpyroi ceiToBol Bifinu. Ha Bigminy Bix iHImWx BuAiB BU3HaHHA, el Mae
HabaraTo MeHIIi HacHifKH i 3BOAUTHCS 40 MOYKJINBOCTL BUKOPHCTOBYBATU
IO YYACHUKIB TAKUX PYXiB HOPMH Mi’KHAPOAHOTO r'yMaHiTapHOIO IIpaBa.

BusnauHsa OepicasonodibHux ymeopeHy TpaliseThcd HaI3BUYalHO
piaxo, aAK i cami Taki cy6’exkTnn. BoHo Mae KJIr0o40oBe 3HaUEHHS A BCTA-
HOBJEHHA IX MiKHapoaHoI mpaBocy(’€KTHOCTI, agxe GopMaJbHO BOHH €
MoXiZHEUME cy6’ eKTaMH MiKHAPOZHOTO IIpaBa. IIpuKkiagaMu € BUSHAHHA
Batukany un ManbTifichKOro openy.

MosxHA TaKOX BUOKPEMHUTH TAKKH BUJ, IK nonepedne susHanns. Bo-
HO 3aCTOCOBYETHCS /1A BUSHAHHSA cy6’ €KTiB y mporieci IXHLOT0O CTAHOBJIEH-
usa. Tak, BUSHAHHA HALiH, 1110 OOPIOTHCA 3a He3aJIeKHICTh, 3aBM U € II0-
mepeaHiM, OCKiIbKYM BOHM MAaIOTh Ha METi CTBOPUTH BJIACHY AE€PXKABY.

IHozi aKT BU3HAHHA MOXKe IPUIIMATHCA B PAMKAaX MiKHAPOIHUX Opra-
HizaIliy ur koudepeHtii. Takui B BUSHAHHA HA3UBAIOTh KOJLCKMUBHUM.

5.8. IIpaBoHACTYIHUIITBO B Mi:KHAPOAHOMY IpaBi

Komno cy6’exTiB MiskHAPOAHHUX BiTHOCHH DOCTiHiHO 3MiHIOETHCA. BuHmI-
KAalOTh HOBi JepyKaBH, iHINI IPUNINHAIOTE CBOE iCHYBaHHSA, ¥ 3B A3KY i3
YHMM BUHUKAE IUTAHHA IPaBOHACTYIIHUIITBA.

ITig npaBOHACTYNHMIITBOM B MiKHAPOJHOMY IIPaBi NPDUWHATO PO3yMi-
TH Hepexi mpas i 060B’A3KiB Bijf ogHOro0 cy6’ €KTa MiKHAPOIHOTO IPaBa
0 1HIIIOTO BHACIIAOK BUHUKHEeHHSA YX NPUTIMHEHHA iCHYBaAHHSA IIE€PIIIOTO
abo 3MiHUK cyBepeHiTeTy Haj TepuTopicio. HaluacTiine npaBoHacTyITHULL-
TBO BUHUKAE Y BUTIAJKY IPUTTMHEHHSA AeD>KaB, TOMY MU 30Ce€PeIMO CBOIO
yBary caMe Ha IpaBOHACTYIIHUIITBI fep:KaB. Xo4a B icTopil Bimomi BUnax-
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¥ IPABOHACTYIIHUIITBA MI’KHAPOJHUX opraHisaniii ta iHmmux cy6’exris
mixxaapoxroro npasa. Tak, OOH e npasonacrynuuiero Jliru Hanjii.

fAx 3a3HaUeHO BHUIIlE, TPABOHACTYIHUIITBO HAUYACTilIE BHHUKAE y BU-
nafgKax OpUNHHEHHA iCHYBaHHS Jep:KaBH, il moginy, BUAileHHA 3 Hei
iHmIol KepixaBy, nepegaui yacTuEM TepuTopil iHNIiHM NepaxaBi, 06’ egHAHEA
nepaxas. [leaki BueHi cloin TAKOX BiTHOCATH i BUIIAIOK, KON B AepKaBi
Bia0yBacThCA COLialbHA PEBOJIIONIA, a TAKOMK V pasi KamiTynanii octaH-
HBOI. ol

Y mpasoBigHOCHHAX TPABOHACTYIITHUIITBA MPHUHAHATO BUPiSHATH ABa
OCHOBHUX cy6’eKTH: Jepicasy-nonepedrnuyio (YHACIiJOKR HpUNINHEHH,
roro cy6’exra) i depicasy-npasonacmyntuyio (Axa HabyBae BUIIeHA3BAHL
npasa it 0608’ A3KHU).

IITo & a0 06’€KTiB IPABOHACTYIHHUITBA, TO, AK IPABUJIO, BUDISHAIOTE:
1IPABOHACTYIITHHIITBO IIIOAO Mi’KHAaPOAHUX JOTOBOPiB; IPABOHACTYIITHUIITBO
IOZ0 Aep:KAaBHOI BJIACHOCTI; TPpaBOHACTYIHHUIITBO 11040 60priB, IpaBo-
HACTYIIHHIITBO OO0 JePKaBHUX apXiBiB Ta paj igmIux.

I[Iporarom icHyBaHHA MHOTO IHCTUTYTY MiKHApPOJHOrO IIpaBa BUeHi
BUPOOHIIN MeKiTbKa KOHIEIIiA IpaBOHaCTyIHUNTBA, 30KpeMa:

1. Vuisepcanvrnozo (nognozo ) npagonacmynHuymea — 3TiHO 3 AKOIO
/\eP3KABY OTOTOKHIOIOTE 3 OPUAMYHOIO 000010, KA CKIaNAETHCA 3 €JHOCTI
TPBOX eJIeMeHTiB: TepuTopii, HacesaeHH i mybiiunoi Biragu. Bignorigso,
Y BUIIJKY ITPABOHACTYIIHUIITBA 1O HOBOI JIePIKABH ITePEXOAATE yCi Ipasa
14 000B’ A3KHY, AK] 0B’ A3aH1 3 HUMHU eJIeMEeHTaAMMU.

2. Yacmio06020 npasonacmynHuymea — 3TiJHO 3 AKOI0 JepKaBa-1o-
nepegHUIA 36epirae Bei npasa it 0600B’A3KH, SIKi He ITOB’ A3aHi 3 cyBepeHi-
TETOM HaJ| [IeBHOI0 TePUTOPi€io, yci perrra 30608’ A3aHHA IEPEXOIATE 10
JIep2KaBU-I[IPAaBOHACTYITHHUIT].

3. “Tabula rasa” (“wucmoi dowru” abo “wucmozo aucma” ) — 3rigHO
3 IKOI0 HOBOYTBOPEHA JlepyKaBa He BiJIoBizae 3a 30608’ A3aHHA AePIKABHU-
OIepeHNUIN, OCKIIBKY [Iepexij mpaB i 060B’A3KiB He BinOyBasca.

Kpiwm Toro, icHyioTs i innri mifgxoau, sokpemMa “Konmunyimemy”, IpH
AKOMY OfHA Jlep:KaBa BBAYKAETHCA IMPOAOBAKYBadeM inmoi. IIpu npomy
IUTAHHA IIPAaBOHACTYIHUIITBA B3arajii Moxxe He BuHuUKatu. Tak, Halpu-
kirazn, Pocisa Habyna npas i 0608’ a3kis CPCP B OOH came Ak gep:xaBa —
upogoBKyBauka Pajgsacskoro Corwosy.

Temep HUTAHHA TPABOHACTYIIHUIITBA PEryIIOI0THCA 3BUUACBUM IIDABOM.
Xoua 1 6ya0 po3pol6iieHo ABa HOTOBOPH B 11i# cdepi, a came: BizeHchka
KOHBEHIIid PO IPABOHACTYIHHAIITBO AEP3KaB 100 JOTOBOPiB Bij 23 cepr-
ua 1978 p., BigeHcbKa KOHBEHIIiA PO npaBOHaCTynHﬁuTBO ZIepKaB Io-
J0 IepaKaBHOT BJACHOCTI, Jep:KaBHUX apXiBiB i gep:xaBHUX 60OpriB Bix
8 kBiTHA 1983 p., OXHAK 2KO/I€H 3 HABEJ@HUX JOKYMEHTIB He BCTYNHUB
y Ii10, OCKiNbKM He HabpaB JOCTATHHLOI KinbKocTi paTudikaniii.
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IIpaBoHACTYNIHHITBO. O/I0. MisKHAPOXHMX IOTroBOpiB. K 3a3HaUYeHO
Buille, OCHOBHUM ROKYMEHTOM, INO PeryJloe He IMUTaHHd, € BineHebka
KOHBEHIIif Npo IIPaBOHACTYIHUIITBO AEPiKAB IHOJ0 foroBopis 1978 p.
Bianosigso no miel koaBeHIil, d0208ip o3HaUYAE MIXKHADOIHY YIOLY, YKIA-
JleHy Mix Jep)KaBaMU B ITNCbMOBil (hopmi i AKa peryaioeThess MisKHADO/I-
HUM IIPaBOM HE3AJIEKHO BiJ TOr0, UM TaKa yroja MiCTHTbLCA B OFHOMY
JOKYMEHTI, y ABOX a60 MeKiNLKOX OB’ A3aHUX Mid cO00I0 JOKYMEHTAaX,
a TAKOJK HE3aJIeXKHO Bifl ii KOHKpeTHOro HaliMmenyBaHHA. OTxKe, Ha3BaHA
KOHBEHIIi A IOIINPIOETHCS HA BCi JOTOBODH, IO VKJIAAAI0THCSHE AePKaBaMu
Mix 00010, AK 1 ZOTOBOPHU AePKaB.3 iHMINMHE cy6 eKTaMi MiKHADPOKHOTO
mpasa. IIpu nnoMy Taki 1oroBopu MaioTh 6y TH YKJIAJeHL BUKJIOUHO.B [IUCH-
MOBi it opmi.

€ 0cOOIMBOCTi IPABOHACTYITHHIITBA II[OX0 JOTOBOPIB 3aJIECHO Bij] TOTO,
f6araTocTopoHHIM uu gBOCTOpOHHIM Bin €. Hlono 6ararocTopoHHix, TO TYT
MOMKJHBI TaKi BUDAAKM: '

1. HoBocTBopeHa He3alexHa JepKaBa He 30008’ A3aHa 36epiraTu B cuxi
AKNA-HeOY b TOTOBip a00.cTaBaTH HOro YUaCHUIEI0 Yepes BUKIIOYHO TOR
hakT, 110 B MOMEHT IPABOHACTYHHHUITBA JePKaB Iiel JoroBip aifs mio10
TePUTOPII, 1110 € 06’ €XTOM IPAaBOHACTYIHHIITBA AeprkaB. Tyt Mmoxauei xa
BuUIagKu. AKINO qep:xaBa 6ysia YTBOPEHA MIIAXOM Bifi’€ JHAHHSA KOJOHII
BiJl METPOIOJIi, TO, AK IIPABHJIO, B TAKKX BUIIAJKaX 3aCTOCOBYIOTh IIPUH-
oum “tabula rasa”. TakuMm MAAxoM OiuLiy TpubaITiicbKE AepIiKaBy IpH
suxoai 3 CPCP; ockinbKi, Ha IXHIO AYMKY, BOHH OYJIA HE3aKOHHO aHEK-
coaHi Pagaucerum Como30M, a oToKe, GaKTHIHO KOJOHIAMU. 30BCIM 110~
inmomy BumHnIA YKpaiHa, KOTpa 3asgBuJIa, 10 BBasKae cebe ImpaBoHac-
rynuuteto YPCP, a, Bizmosizmo, Bci gorosopu, aki nisnm Ha TepuTopii
Imiei pecrtyOJiKy, IPOAOBKYIOTE TiATH it Hagasl,

2. ¥V Bunazaky o0’ caHaHHA JBOX JED)KaB Vi JloroBopH, AKI Aismu Ha Te-
puTOpii KOMKHOIL 3 IePIKaB, MPOAOBIKYIOTH AiATH, AKINQ TLUILKY IIe He cynepe-
YUThH IPEAMETY Ta IIAM JOTOBODY ab0 CTOPOHM He AOMOBHJINCS PO iHIIIe,

3. ¥V BAIIaAKY IepexXony YacTHHU TepuTopii ofxicl nep:Kasu mig cyse-
peHiTer iHTIO1 — AJA Iiei TepHTOPii TOTOBOPHU Aep:KaBU-IOIEPe HUIL
HepecTaTh AisiTH i MOYHHAIOTE AiATH JOTOBOPH JIep:KaBU-TIPABOHACTYII-
uuui. Ilpore 3 mporo npuANMIY MOKIUBL BUHATKH. Tak, 30Kkpema, HopMu
MiKHAPOAHOTO ITPaBa JO3BOJAIOTH YKJIACTH CHEIIaIbREY YTOAY, KA IIepe-
OauaTuMe iHie Bupimenasa rakoro nuranad, [Tpukaagom roro € 'onKour,
Ha TepHUTOPil AKOI'0 IIPOJOBKYIOTH FiATHU JOTOBOPH, VKJIaAeHi X0 BXO-
mxeaHsa foro Teputopiiy KHP.

MosknauBumu € i1 iH1l BUTTATKH.

IIpoTe icHye mpaBuio, M0 JOTOBOPH, AKi CTOCYIOTHCA TepuTopii Ta
KOPJOHIB, ¥ KOXKHOMY 3 BUIIIe3a3HAYCHUX BUMALKIB IIPOJAOBKYIOTH JiATH.

CT0oCOBHO IBOCTOPOHHIX JOTOBOPiB, TO, 34 3arajbHUM IIPABHJIOM, CTO-
POHU TaKUX JOTOBOPiB MalOTh BU3HAUKUTHUCA, YK BOHA HPOZOBXKATH JifATH,
i 3po6uTH MPO 1e BiAMOBIANY 3asBY.
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IIpaBoHACTYIHHINTBO HIONO AePaBHOI BJiaCHOCTI, JepKaBHUX 60pTiB
Ta AepiaBHUX apxiBiB. Ile muranusa peryiaoerseda BileHChK0I0 KOHBEH-
11iCI0 TIPO TIPABOHACTYMHHUITBO AEPKaB IITOJ0 AEP:KaBHOI BracHOCTI, fep-
KABHUX apXiBiB i gepapHux 6opris 1983 p. Bora fa¢ BUsnaueHHda 1ep-
NABHOI BAACHOCTI, AeprraBHUX OOPriB Ta Aep:KaBHUX apXiBiB.

epmasna sracnicmov gepyraBu-monepeHIIl o3HaUae MAMHO, IIpaBa
Ta iHTEpECH, AKi Ha MOMEHT [IpaBOHACTYIIHUIITBA JePyKaB, BifmoBiaHo 10
BRHYTPIIIIHBOTO IIPABA JePIKABU-TIOTePEIHUIT, HAJIEMKANN Hili JepixaBi.

Hepaxcasni apxieu pep>kaBU-TIONIEPEHUIL 03HAYAIOTH CYKYIIHICTE A0*
KYMeHTiB Oy Ib-sKOI AABHOCTI Ta POAY, BUPOOIeHUX ab0 HabyTux mep:ra-
ROKO-IIOTIepeuuIeIo y xoxai 1i aisimsHOCTi, AKI HAa MOMEHT IIPAaBOHACTYII-
NUIITBA JeP:KaB HajleKa u Aep:KaBi-monepefHuIi 3rigHo 8 11 BHyTpimHiM
3AKOHOJABCTBOM i 30epiranucs Hero 6esmocepeaub0o a00 nix if KOETpoJIeM
SIK apXiBu A pisHux 1igeit.

Heprcasnuii 6opz o3nauae 6yib-aKe piHaHCcOBe 3000B’A3aHHA Aeprxa-
BU-TIOHEepeHMIL BigHOCHO iHNIIOl NepxaBu, MiKHAPOAHOI oprauizaii a6o
Gy aL-sKOro inmoro cy6’eKTa MiKHAPO,THOTO ITpaBa, 110 BUHUKJIO Bi1moBiz-
1O IO MiKHApPOFHOTO IIpaBa.

3a saraJbHUM OPABUJIOM, TPABOHACTYHHHUIITBO AEPKaB, JepPKaBHOI
BJACHOCTI, Aep:KaBHUX apXiBiBs i AepsKaBumx 60pTiB BigGyBaeThCS HA
nificraBi yrogu MisK Jep;KaBoio-IolepPefHNIICI0 1 AepKaBolo-IpaBoHa-
CTYIHHIEIO, & KOJU Iepiia IPUINHMIA ICHYBAHHA — MiX JepiKaBaMu-
npaBoHACTYTHANAMU. KINO sk TaKol yroau ne 6yJI0 yKAAAEHO, TO 3aCTOCO-
BYIOTH TaKi IpaBmjia’

1. Ilpu crBOpeHH] HOBOI AepsKaBY BCe DyXoMe i HepyXxoMe JeprKaBHe
MaiiHo, M0 3HAXOUTHCA HA TePUTOPIil fepKaBu-TIpaBOHACTYIHUIL], IIepe-
xoauTs vy 11 Bnacuicre. II1o 2 no apxiBiB, To Bci BoHM HeoOXiAHi [ HOD-
MAaJBHOTO GYHKITIOHYBaHHSA TEBHOI IePXKaBH, a TAKOXK Ti, 110 CTOCYIOTHCH
i1 TepuTOPil, HePEXOAATH N0 AepKaBu-npasoHacTynaumi. Ilpn nbroMy 3a-
sBUUAll MepeadayacThHCA BIIBHUN AOCTYI A0 apXiBiB yCiX 3aiHTepecoOBAHUX
Jepikan. Bopru pep:raBu-nonepesuuIli, IK IPaBUIoO, He HePeXodaTh A0
JIePKABY-IIPABOHACTYIHUIN, KPiM BUMAIKIB, KOJM BOHU € GOopraMu Mic-
UeBMX aZMiHicTpanifi Yu BUHMKJIM BHACHIZOK MisJIBHOCTI KOHKPeTHOL
repuropii. Ak IpuKIam MOKHA BBAXKATH CATYAIIi10 i3 poamnoaisom 6opris
nicas suxoxy Ipmaazii 3 06’ exHaHOT0 KOPOIiBCTBA.

2. ¥V Bunanky 06’ eIHAHHSA ABOX JAEPIKAB yCi JeprKaBHAa BIACHICTD, Jep-
aBHi apxiBH i iepraBHi 60pru KOXKHOI i3 fepKaB-IoNepeIHUNb TePeX0-
JATH 10 AePyKaBU-IIPaBOHACTYIIHUIII.

3. ¥V BUmazKy mepexony YacTUHU TepuTopii ogHiel nepsxasu iz cyse-
peHiTer iHiIoi yce HepyXxoMe MaiiHO, SIKe 3HAXOQHUTHCSH HA Il Tepuropii,
A TAKOJK TIOB’ fizaHe 3 HeIo pyXoMe MalfHO IepeX0JUTh 40 JepPKaBu-IIpaBo-
HacTynuuIi. Bel apxiBu, Heob6xigHi s HOpMaNTbHOTO QYHKI[IOHYBAHHSA
KOHKPETHOI TepuTOopii, a TaKO0K Ti, [0 CTOCYIOTHCA 11iel TepuTopii, nepe-
XOAATH A0 HepKaBU-IpaBoHAcTyNHHUIi. Bopru gep:kaBu-nonepegHuiti
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POBNOJIJISIIOTECA B CIIPaBeIIMBUX YACTHHAX MK /e PsKaBOIO-1IOIepeHN-
1L¢10 | JleprKaBOIO-TIPABOHACTYIIHUIIEHO.

Kpim npaBoHACTYNHUITBA JEPKAB IOLO JOTOBODIB, AEpKaBHOI Baac-
HOCTi, TepxaBHUX apxiBie i Jep:kaBHUX GOPTiB, MOMKJIMBHUM € TIPABOHA-
CTYTIHUI[TBO CTOCOBHO iHIIKX 00’ €KTiB — HacaMmepen KOPIOHiB i rpoMa-
JAHCTBA. ¥ MiKHApOAHOMY IIPaBi YTBEPAUEBCHA HPHUHITUIL, 3TiJHO 3 AKUM
IpH IPAaBOHACTYIIHUIITBI IPOXOBXKYIOTE JiATH JOTOBOPH, HOB’ sg3aHi i3
npaBaMu Ha TePUTOPiio, TOOTO 8MiHA cyBepeHiTeTy HaJ IIeBHOIO TEPH-
TOPi€I0 He BUKJIWKAE PO3ipBAHHS JOTOBOPIB I[0/I0 OPEHAN TEPHUTOPil um
BU3HAaYeHHd JiHiT nep:xaBHUX KOJ0HIB. CTOCOBHO HPAaBOHACTYIHUIITBA
{00 I‘pOMa,Z[HHCTBa, TO IIi TUTAaHHSA pOSRpI/ITl y posxiii 8 “Hacenenusa
i miskHApOAHE npaBo

3anuTaHHA OJA CAMOKOHTPOJIO

1. Ha36imb 0CHOBHI 03HAKU MINCHAPOOHOT npasocyd’ ckmmuocmi.

2. Axi ocnoeni npasa it 006068’ a3ki. deprcas?

3. Ymosu susnanua mMisHnapoOHol npagocyd’ exmuocmi Hayiil i Hapo-
die, axi 6OPIOMbCA 34 CMEOPEHHA HEe3ALeHHOT 0epicasl.

4. Axi eudu susnanus gidomi 6 dokmpuni MiKHapodHozo npasa?

5. Hassimv Hacaidku eusHaunns ypaois.

6. Budu ma gopmu npagoHaACMYyNHUYMEa 8 MIHHAPOOHOMY NPASi.
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Po3znin 6 |
IKEPEJA MIdKHAPOIHOTO IIPABA

6.1. ITomarTa Ta BUAM MKepes MiKHAPOXHOrO MpaBa

IopiBHAHO 3 BHYTPiMIHIM IDABOM Yy Mi’KHAPOAHOMY CIIOCTEpiraeThcs
BiACYTHiCTH KJIACHYHOI 3aKOHOIaBUOl, CYZOBOI Ta BUKOHABYOI Baazu. Tyt
HeMae €JMHOT0 OPTany, AKX YIIOBHOBAYKEHUH CTBOPIOBATH IIPABOBI HOD-
Mu, KoTpi Oysim 6 0608’ A3KOBI A1 Beix cy0’€KTiB MiXKHAPOAHOIO Npasa,
a TAKOXK BiAnIoBiAHOI cuCTEMH CYAiB, HAJIJIEHUX IOPUCANKIIIAHNMU T10B-
HOBaXKEHHSMHU LI10/I0 BKa3aHUX cy0’ €K TiB 6€3 4iTKO BupaKeHol Ha Te IXHBO1
3rogu. A ToMy BUHMKAIOTh MATAHHA: e He0oOX1JHO ITyKaTH IIPaBoOBi HOP-
MU i SK MOXKHA CTBEPAKYBAaTH, 1[0 BiATOBiHA IIPOIIO3UILis MOXKe OyTH
BUBHAHA AK MiKHapOAHO-IpaBoBa HopMa? 3adHadyeHa IIpodiema e 6i1b-
e YCKJAAAHIOEThCA cIeu(hiYHOO IPHPOAOI0O MIKHAPOAHNX BiJHOCHH Ta
icHY10UO0I0 KOJiielo cyBepenitery nepkas. OpHaK Mi*KHApPOJHE ITPABO
€ peasbHUM (HPaKTOM, i3 AKOr0 MOKHA BHBECTH i IIpoaHaisyBaTH HOTO
HODPMH.

Hopmu MiskHapoAHOr0 IpaBa iCHYIOTH Y IIeBHi# (opMi, BoHU 3adikco-
BaHi y BUTVIAJI BiIMOBiAHOTO HPaBoOBOIO “IKepeiia”.

Tepmir “mmepesa mpasa” B opuguuHiil JiTepaTypi BXXMBaiors y Gara-
ThOX 3HAUYEHHAX: AK IIeBHA CYKYITHICTE 00’ €KTUBHO icHy0unx ymoB (o6cTa-
BHH), 1110 IOPOAKYIOTH IIPABO; AK NpaBoBi GopMH, B KOTPUX 3aKPiILIo-
IOThCH IIPABUJIA MOBEAiHKY; K JiTepaTypHi AKepesa, 1m0 MiCTATHL He00-
xigHi BigoMocTi 1Ipo mpaso Ta iH.

IToTpi6HO 3a3HaUNTH, 10 OdiliiiHME XapaKTep AKepesia MiXKHAPOLHO-
ro IIpaBa MOXKYyTh HaOyBaTH, 3Ke017bITIOr0, ¥ ABOX BUOaAKAaX: 1) uepes npa-
BOTBOPYIiCTE, KOJIM Y6’ €KTH MIXKHAPOAHOTO IIPABa CXBAJIOIOThH JOIOBOPH,
KOTpi BMiNTyoTh HOPMH IIpaBa ab0 peKOMeHjalii MiKyPATOBUX OpraHi-
3anii “opinio juris”; 2) uepes cCaHKHiOHYBaHHSA, KOJIHU cy0’ €KTH MixKHAPOA-
HOTO IIpaBa CXBAJIOIOTH SBUYA€BI HOPMH, HAZAIOTH IM IOPUIUYHOL CHJIH.

3araJibHOBH3HAHO, 110 HANGiIBIII ABTOPHUTETHO JKepesia MIXKHAPOIHO-
ro rnpasa okpecjeso y ¢r. 38 (1) Craryry Mixnapoauoro cyny OOH, axu-
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MU CYZ KepYEThCS IIPU BUDIIIEHHI cHOPiB, IO IepeAalThesa HOMY A
POSTIARY.

Jo Taxux moxepes BifHOCATE:

1) miskHapoaHi KOHBeHIiI — SK 3aTaJbHi, Tak i cueliajbHi, 1[0 BeTa-
HOBIIOIOTH IPaBWJIA, Oe3lIepeyHo BU3HAHI Jep:KaBaMu, SKi € cTopoHaAMU
CT1opYy; ' ‘ '

2) mixxHapozHU 3BUUai IK JOKA3 3araJbHOI MPaKTUKM, BUSHAHOL AK
11paBOBa HOpMA; ' o

3) sarajabpHi IPUHIIMIM NPaBa, BUSHAHI UBiIi30BAHUMY HalliaMU;

4) i3 3acTepeKeHHAMM, BKa3aHUMHu y 1. 59, cy1oBi pitnesnsa Ta 10K T-
pvHHE Ha#ibiapm kBamidikoBanux paxismis is miskHapogHOTO ITYy6BIiUHOrO
1paBa pisHMX HAIIN AK KOOOMIKHMIL 3aci6 nns BUBHAUEHHS MTPABOBUX
HopM. ‘

Xoua Taxe HOpMYII0BaHHA € TEXHiUHO 06MeKeHUM CTOCOBHO JKepe,
/10 AKUX TTOBUHEH 3Bepratuca Mixkuapogauii cyn OOH, ogHak mpu bomMy
HiXTO cepliO3HO He TigKae CYMHIBY TOM haKT, 1110 1eH IepesiK nepepaxo-
BY€ JKepesa Cy4acHOTO MiXKHAPOAHOT'O TPABA HA YHiBEpCAJILHOMY DiBHi.
Takuii cTaH BUILINBAE 3 TOrO, 1110 QyHKIici0 MixHapOAHOTrO CYyAy € po3-
A7 IepefaHux oMy crnopis “srigHo 3 MiskHaposHUM npaBoMm”, a Bei
uepsxasn — wienu OOH e “ipso facto” croponamu Cratyry MiskHapoaHo-
ro cyny Bizmorigmo go cr. 93 Craryry OOH.

BpaxoByioun IHHaAMiKy PO3BATKY Mi*KHAPOJLHOTO ITPABa, Y MiKHAPOI-
HO-IIPABOBi# NPaKTHUIli HePiIKO BUHUKAE NUTAHHA U IIPO iHMIL JKepena;
pesoxonii MixkHapoZHKUX opraHisarii Ta KoudepeHIiH; pilteHHa MisKHA-
POAHHMX CYAOBHUX YCTAHOB; HOPMHM “M’sIKOro” IIpaBa, OZHOCTOPOHHI aKTH
Ta iHIII aKTH.

Hsxepesa MisKHAapOAHOTO IIpaBa MOMKYTE Gy TH MaTepiaJbLHIMH Ta HeMAa-
repianbHUMU. Mamepiaavhe 3xcepeno — 1ie, IK HPABUJIO, IPABOBUM aKT
MiKHapOXHOr0 XapakTepy, KOTpUI HalrpaBjeHU Ha BperyJIIOBaHHA Bij-
HOCHMH MiX cy0’eKTaMu MiKHapoZHOro npasa. Taki akTH CTBOPIOIOTH
Jiep:kaBu ab0 3a TOIMTOMOTr0I0 Mi’KHAPOZHUX opraHisariii. o HuX BifHOCATE
Jlekaapariii, KoEBeH1ii, npoTokosu Ta in. Hemamepiaavrhum 0xcepeiom
MiXHAPOAHOTO IpaBa Moxke OyTu 3guxall.

Hoxepesia MIXKHADOZHOTO IPaBa MOYKYTEH OYyTH Kodugikosanumu Ta
Herwodugirosanumu, BOHA MOKYTE PeTyJIIOBATH OKpeMi iHCTUTYTH MixK-
HAPOJHOTO IIpaBa abo He OyTH IpPeaAMeTHO OOMEKeHHUMH.

PoapisasaroTs yrisepcaavhi Ta A0KaAbHI ZKepeia MidKHaPOLHOTO IIpaBa.

BeyrpimmHbOAEpKaBHI 3aKOHK He MOKHA Po3ryanaTu dK gKepena
MixxHapomHOTO IPaBa, OCKIJILKY BOHH BUDaXKaloTh iHTepecu OKpeMoi fep-
sKaBH, TPUMHAMAIOTHCA i AiI0Th y Mexkax Ii BHYTpiHb0I kKoMneTenItii. OgHax
ix samicT Mae Ba)KkJIHBe 3HAUEHHA JJa 3a0e3neyeHHsA BUKOHAHHA HOPM
MixHapoOgHOrO IIpasa.
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6.2. MixHapogHHuii JOroBip — roJoBHEe JKepeiio’ cyqacnoro
Mi’KHAPOIHOTO MpaBa

Ha nporusary nporecy TBOPEHHS IIPaBa 3a AOMOMOI0I0 3BHYAI0, JOT0-
BopH (a6o iHmi Mi’KHAPOLH] KOHBEHIIIT) € Pea3yJIbTATOM CYUacHOTO i CBif0-
MOI'O METOAY HOPMOTBOPEHHH.

TToropopu MaOTh Pi3Hi Ha3BM, TOYMHAIOUH 3 KOHBeHn;n MaKTiB, aKTiB,
xXapTii ax 710 cTaTyTiB i fekaapariii, Ta BIacHe yrogu. ¥ ci Iii Ha3Bu BUpa-
JKAIOTh OUCHMOBY JOMOBJIEHICTH, 3TiHO 3 AKOIO Jep’KaBU Ha NPaBOBii
OCHOBI GepyTh Ha cebé BiAmoBiAHI 30608’ A3aHHA 3 IIEBHOT'O KOJIA TUTAHB
OKPECJIeHUX BiIHOCHH. ‘ o

JToroBopu MOAYTh KJaacu(pikyBaTucsa Ha “IpaBoTBOPUL”, AKi MOBUHHI
MaTH 3arajbHe 3aCTOCYBaHHA, & TAKOX “NOrOBOPM-KOHTPAKTH , KOTPi
CTOCYIOTHCH BUHATKOBO HEBEJIUKOIL IPYIIN JepKaB, 860 HAaBiTh JIMIIe JBOX
AepskaB. Taxuii mogin Mae Ha MeTi IoKa3aTH 3arajpHUE a60 JOKATBHUIH
XapaKTep miel yroad, a TAKOK PiBeHb BIIHOCHH, I[J0 BUHWUKAIOTH 3 Hei.

Horosip BKasye Ha BUpa3HY 3T0Jy Ta CBizomMy (opMy 3aCTOCYBAHHSA
3aKOHOJABCTBA BiAIOBiAHOI Aepxasu. Yuponosx XX cT. KiabKicTs yKiIa-
JeHUX MIdXHAPOIHUX JOTrOBOPiB 3HAWHO 3POCA, TiATBEPIKEHHAM UOTO €
3pocraioda KijgbKicTs TomiB 3i0panua gorosopis OOH. ¥V mirkHapogHUX
BifHOCMHAX BOHM BilirparoTh iCTOTHY POJIb.

Tlopsix i3 pO3MIUPEHHAM yPSALOBOT0 KOHTPOJIIO, & TAKOYK 3POCTAIUNM
BILJTMBOM TEXHOJIOTIYHOTO Ta KOMYHIKAI[iHHOTO IIpOrpecy Ha Mimnapoaﬂiﬁ
apeHi 3’ABJAAIOTHECA TpPOOJIeMH, KOTPi BUMAraioTh BifmoBigHOI ¢hopmMu
MiKIePIKABHOTO BPEryIIOBAHHSA. '

Bararo BueHNX-MisXHAPOAHUKIB BUBHAIOTH JOTOBOPH HANBaKJIMBiIINM
IKepesoM MisKHAPOAHOro TpaBa, OCKiJIBKY BOHU BUMAraoTh YiTKoi 3ro-
JIH CTODPiH, 110 AOMOBJAIOTHECA. A BiiTaK JOTOBOPH POSTJIANAIN AK I'0JIOB-
HUI IHCTPYMEHT CTOCOBHO 3BMYAI0, KU BaBKIM BUSHAIOTE ¥ (DOPMi MOB-
ua3Hoi sroAu. s IPUKIALY, cepe/l BaXIUBUX JOTOBOPIB MOYKHA HA3BATH
Cratyr OOH, KeHeBehKi KOHBeHIII mpo 3axucCT KepTB Biftam 1949 p.,
Bizmenchky KOHBEHIIiIO IPO AUILIOMATHYH] 3HocHHY 1961 p. Ta in.

MixkuapofHO-TIPAROBI JOTOBOPH BUCTYTIAIOTH OLHUM i3 BUiB JOMOBJIEHO-
cTeil, 33 MOIIOMOTOI0 AKNX JeP:KaBU BUCJOBIIOIOTHL CBOE CTABJIEHHSA A0
OKpeMux IIpobieM MiKHApPOZHOTO IOpaBa, ab0 BUPaKalOThH HOBI HOpMH,
KOTPUMH BOHU OGYAYTh KEPYBATHUCSA ¥ CBOIX MiAX Ha MiXKHApPOAHIN apeHi.
Taxoro poay OroBOPHU B KiHIIEBOMY IiICYMKY BUMAaraloTh 3HAYHOT KiIb-
KOCTi yuacri gepsaB, uyepes 1[0 BizbyBaeThbcd 3poCcTaHHA iX 3HAUYITOCTI,
a iHKOJIH MOMXKYTh BMiII[yBaTH HOPMH, 060B’ A3KOBi 7151 Beix mepixas. Born
€ HOPMaTHUBHUMH JOMOBJIEHOCTSMH, ITT0 OKPECHIOIOTh IPUHITUIINA DO3BUT-
KY, AKEX HeoOxigHo forpumysatucs. [I[pukajoM TaKHX JOTOBODIB MOXKe
oyTtu Jloroeip mpo AuTaprTury 1959 p. a6o KonBennia mpo 3anobirasusa
3JIOYMHY IeHOIUAY i mokapasHs 3a Hboro 1948 p. Icuye Takox H6araTo
IOTOBOPiB, AKi, TiATBepAKYIOUN YMHHI IIPaBOBL HOpMU, KOAUDIKYIOTH
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3BUYAEBI HOpMM — HaUPUKIad, BileHChKa KOHBEHIIIA IIPO AUIIIOMATIY-
ui 3aHocuuu 1961 p., JKeneBerKi KouBeHITil Ipo 3aXucT sxepTB Biltnu 1949 p.

Croponu, aKi me mignucanu i He parudikyBaa KOHKPETHOT'O JOTOBOPY,
1ie € 3B’ A3aHi foro mososkeHHAMHA. Lle 3araabuuil TPUHIAIL, AKKH HAOUHO
IIPOiIIOCTPOBAHMH Y CIIPABi TPO KOHTUHEHTAJbLHU T1eJbd v IliBHiuHOMY
mopi3® — ®PH ne parudikysaia o Kousenirito, y 38’ 13Ky 3 uum He GyJia
3000B’A3aHa BUKOHYBATH ii mosokennsa. Onuak, SKino AoroBip Bignsep-
KaJII0€ HOPMHU 3BMYAE€BOIO IIPAaBa, AEPyKaBa, KOTpa He € HOTo CTOPOHOIO,
BCe OJHO OyJe 3B’sA3aHa HOro BijHOCMHAMK — He TOMY, IIO Iie JOTOBipHA
HOpMa, a TOMY, II[0 BOHA MiTBEPANKYE 3BUYAU MiKHApPOJHOIrO IpaBa.
Ilopan i3 TuM, gepskaBu, AKi He € yIaCHUIAMU i€l yrogm, MOMXKYTb Iij-
TBEPAUTH (PaKrT, 1m0 i1 HOJOKEeHHSA, 3aJI€KHO Bij XapaKkTepy AOMOBJIEHO-
3BUYAEBUX HOPM. ,

Heob6xigHo 3a3gaunTH, 10 Y BUNIAJKaX CTBOPEHHA JOrOBipHOI HOpMH,
AIKa CTOCYEThCA Tiel camoi cdepu, 110 3 HOPMA 3BUUAEBOTO [IPABa, OCTAH-
HS He IOTJIMHAETHCH LOTOBiPHOIO HOPMOIO, 4 3aJINIIAEThCA (DYHKI[IOHYBa-
T OKpeMo. Takuit TeOpeTUUHNH BUCHOBOK OYB MiATBEPAKEHUH Y TPAKTH-
ui gismerocri Miskuapoguoro cyny OOH y cipasi Hikaparya nmporu CITIIA.

JoroBopu MOMXYTH MATH KOHCTUTYIIHHUN XapaKTep, OCKiIbKY BOHN
(hikcy10Th hakT yTBOPEHHS MisKHAPOAHOI opraHisarii i BUCTynaloTh K iX
KOHCTHTYIIii, 3aK piIJIOI0OYY IIPaBa Ta 060B’ ABKHU.

3iH1oro 60Ky, “I0roBOPH-KOHTPAKTHU’’ caMi co0010 He € iHcTpyMeHTaMu
CTBOPEHHS [IPaBa, OCKiIBKY IX YXBAJIIOE HEBEJINMKA K1NBKiCTE epikas, i cro-
CYIOTBCS BOHU 00MesKeHOro KoJja nutanb. Ha Bigminy Big mpaBoTBOpUYUX
JIOTOBOPIB, “I0r0oBip-KOHTpPaKT”’ IPUIIUHAETHLCA Biipa3y mic/isg BUKOHAHHA.

3HauyeHHs JOTOBOPIiB He B TOMY, 1110 BOHU HiOMTO BiATBOPIOIOTH 3BUYAEBL
IIpPaBMJIa, a B TOMY, I1J0 BOHH B 3aHOBO CTBOPEHUX HOPMAaX PEryII0I0Th TaKi
BiJHOCHHM, AKi He BperyJboBaHl 3BUYAECBUM MiMHAPOIHUM IIPABOM.
A BifTak, BpaxoByOYU AUHAMIKY CyUYacHUX MiKHAPOJAHUX BiJHOCHH,
JIEPIKABH HE MOXKYTh BUYIKYBATH, IOKYU CTBOPUTHCHA MIXHAPOIHUHN 3BU-
qaii. JIumre MiskKHAPOAHUM TOTOBODOM MOXKHA BPEryJIIOBATH MPOILEC BU-
HUKHEeHHSA HOBUX Mi’KHAPOAHUX BIJHOCHH y BifimoBiagHi# cdepi.

Kosxen mi>kHapogHUH JOTOBID € He JHIIe I0PUIUYHOIO YTOAOI0, 4 aKTOM
BUIIMX OPTaHiB Jiep’KaBu, AKUHA BCTAHOBJIIOE HOB1 IOpUANYHI HOPMHU.

BakIMBOIO AKICTIO IOTOBODIB € cTabiTBHICTS iX HOPM, AKi BIPOJOBIMK
TPHBAJIOTO TePMiHy Aii 3a6e3euyIoTh BeIMKY IepeX0auyBaHiCTh V IIOBe-
JUHI yYaCHAKIB, 1110 € HAJA3BUYANHO BAXKJINBUM JIJIs MisKHAPOHOTO pa-
BOIIOPAIKY i Mae ocobnBe 3HAUEHHS /151 BPEryJIOBaHHS YKATTEBO BaK-
JUBUX A gepsxan npobiaem. OKpiM IIbOro, 4iTKa BU3HAYEHICTH JOTOBIp-
HHUX HOPM CYTTERO MOJETIIYE IXHE 3aCTOCYBAHHA, a TAKOXK 3abesleuye
HaAJeKHUHA KOHTPOJL 3a iX BUKOoOHaHHAM. Oco0sinBa Aep:KaBHO-TTPABOBA

38 1CJ Reports. — 1969. — P. 3, 25.
3 ICJ Reports. — 1986. — P. 94—96.
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HpomeAypa oopMIeHHS 30 Ha 0008’ A3KOBICTh AOr0BOPY y (hopmi pa-
Tugikanil, nipnucamus Ta i, HagaC TOTOBIPHUM HOPMAM ITO0AATKOBUMN
aBTOPUTET ¥ BEYTPITIHBOepKaBHI T cdepi, monerniye ix BgaecmMonito 3 Ha-
IioHAJBLHUAM TIPABOM.

Taxum YHHOM, MiXHAPOAHWH ZOTOBLp — Ie MijKHApPOIHA yTroja, YKIa-
JeHa MiXK gep KaBaMu y IUChMOBit hopMi 1 yperyiasoBata MidKHADOJHUM
IIPABOM He3aJe’KHO Bif TOTo, YU BUKIALEHA TaKa Yyroja B OJHOMY HOKY-
MEeHTI, ABOX UM NeKITHKOX OB’ A3aHNX MijK cO00I0 OKYMEHTaX, 4 TAKOXK
HE3ANIeIKHO Bifl 11 KOHKPETHOTO HallMeHyBaHHs.

6.3. Mixkmaponuuii 3BUgai

IcEy0UY MidXHAPOAHO-IIPABOBY CUCTEMY HEMOIKJINBO YIBUTH 6€3 MisK-
HapOJIHOT'0 3BMYAI0 He JIAITe uepes Te, 110 B CY4aCHOMY MiXKHapOZHOMY
mpasi 6araTo rajgyseii Ta iIHCTUTYTIB CKIAAZAIOTHCA YaCTKOBO ab0 TTOBHICTIO
3i 3BUYaEBUX HOPM, a # TOMY, M0 MPOAOBIKYIOTH BUHHKATH HOBI HOpMU
3BUYAEBOTO IIpaBa y THX cdepax, Je uepes pisHi IPUMUYMHEA HEMOKIIHEE
TOTOBipHE Bpery.IIOBaHHA.

Hemae eAuHOI AYMKH IIIOAO LIJIiCHOCTI CHCTEMH 3BUUAECBUX HOPM Y MisK-
"HapojgHomy npasi. Takuit craH y JOKTPUHI MIXKHAPOAHOTO MpaBa 3yMOB-
JIEHUH DI3HUMH ITiIX0aMU aBTOPIB /10 3MiCTY IOPHUAMYHOI TPUPOIH Ta TI0-
paAnry GopMyBaHHA MidKHAPOJHO-TIPABOBOT'0 3BUUAIO0.

OcobumBicTh MisKHAPOAHOTO 3BUYAIO AK JKepeaa MiKHAaPOAHOTO IIpa-
BA MOJIATAE Y TOMY, 1110, MOPiBHAHO 3 MI*KHAPOJAHUM JJOTOBOPOM, Y HEOMY
HabaraTo cKJIaJHilIe ITPOBECT BiAMIHHICTL Mi¥ ITPABOTBOPUYOIO IIPOILE-
JYPOIO i HODMATHBHUM Pe3yJabTATOM. ¥ TO# Yac K AOTOBip, 110 BUHUKAE
y paMKax GopMalsHUX IIePeroBopiB, icHye y BUTJIAI HOPMATHBHOI'O aKTa,
BIATIOBIAHO 3BMYAN CTBOPIOETHCA IIPAKTHKOIO JEePKaB i QyHKIiOHYE Yy BU-
TJIAAL HOPMH, SKa 3aKPilliIioe WIo IPaKTHKY .

@opMyTIOBaHEA 3BUYAI0, AKe nogano y cr. 38 Craryry MixxHAPOLHOTO
cyny OOH, migreep/:Kye BUBHAHHA Mi?KHAPOLHOTO 3BUUATO ONHNM 13 OCHOB-
HUX JpKepea mixkHapoaHnoro npasa. Kpim nsoro, cr. 38 Bkasye Ha sromy
BCiX 4YJI€HIB MisKHApPOAHOTO CIIiBTOBapUCTBA 100 OCHOBHUX €JIEMEHTIB,
HaSgBHICTb KOTPUX € HeOOXiAHA I8 KOHCTaTalll 3BMUaeBUX HOPM MiHA-
poaHoro npasa. OT:Ke, HAeThCA PO HAABHICTD, 3 OBHOTO OOKY, NPAKMUKU,
a 3 iHUIOTO ~— GU3HAHHA Ii€l HPAKTHUKH Y BUIJIAAI IPaBOBOI HOPMH.

IIpakTka mepskaB, AKa QopMye Mi>KHApPOJHUYM 3BUUAM, CKIAAAAETHCH
BHACJIIIOK B3a€MOAII foMaransb, sTki BUCYBAIOTH JePXKaBH Y MIsKHADPOAHIH
cdepi, Ta € peayILTATOM iX MiXKHAPOAHO-IPABOBOI ITO3UITil 3 KOHKDETHHX
mpob6yeM, a TAKOK iX aKTHBHOI UM MACWBHOI peaKIii Ha i JoMarauas
3 OOKY IHIIMX Aep:KkaB. BucyHeHHs TAKUX TPABOBHUX JOMaranb Bin0yBacTh-
cA vy popMi KOHKpeTHHX Ailf, OMHOCTOPOHHIX UM 6araToOCTOPOHHIX aKTiB
YUY 3a$B AEPIKAB. ¥ 3TOAKeHHA IIO3ULIH JepiKaB IIPU IIbOMY € 3HAUHO MEH-
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UMM, HiMK PR JOTOBIPHOMY HOPMOYTBOPEHH]. ¥ Ipolleci MisKHAPOAHOro
3BHYa€BOT0 HOPMOTBOPEHHS y3roKeHHS BOJII TeDIKaB IIOA0 3MiCTy Ipa-
BUJIA TIOBEeAIHKHA i BUSHAHHS HbOTO IPABUJIa AK MiXXHAPOAHO-IIPABOBOI
HOPMH JI0CATAEThCA B paMKaX IPOLeLypH, SKY YMOBHO MOYKHA Ha3BaTH
“HedopMAILHUM KOHCEHCYCOM”, KOTPUHM Mae Miclie y HPAKTHILL Jep:KaB
ychOT0 MixkHapogHoro criepobiraunrsa. Ha BiamMiny Big yrogm, KoTpa
[IPU3BOAUTD IO BUHUKHEHHA JOTOBIPHUX HOPM i € HACTIAKOM Y3TrOIKeHH
BOJIL Aepokas, 3Troja abo IoroAeHHs s, KOTPi MicTATHECS B OCHOBI 3BHYAI0,
€ Pe3yJILTaTOM He Y3TOPKeHHS BOJIi, a 30iry IyMOK i HepeKOHaHb JepiKaB.
3a BOIIOMOT010 KOHKDETHUX Jiil, 3asB YN IHIINX aKTiB, AKI BUKOPHACTOBYIOTH"
CA Y MiXKePpsKaBHI il TPAKTHIL, AEeDPrKABH CBIIOMO Ta IILIeCHPAMOBAHO MOYKYTh,
BILIMBATH Ha Ipouec (OpMyBaHHS 3araJIbHOTO MisKHAPOZHOTO TPAaBa.

Bin mixxaapogHOro 38u4ai0 HeOOXiAHO BiPi3HATY MIXKHAPOAHY 3BHY-
Ky AK IPAaBHUJIO TOBEIIHKH IEPIKAB, 10 BUKOPUCTOBYETHCS HUMMI Y B3a€-
MOBiZHOCHHAX, CTOCOBHO AKOr'0 BOHU He BU3HAIOTH 060B’ ABKOBOI Ioprmamy-
Hol cuutu. IlopyIiieHHA MiXKHAPOAHOI 3BUYUKH BAPTO PO3IJIAZATH JIUINE K
HeJpy xHil akT. o Mi2KHADOAHUX 3BUYOK BiHOCATH, HAIPUKJIAL, IIpa-
BHJIA MisKHAPOZHOI BBiumuBOCTi (“comitas gentium”), 30KpeMa, HPaBUIIA
JUTLIOMATHYHOTO eTUKEeTY YU JUILJIOMATHIHOIO IPOTOKOIY.

Y cyuacHOMY MiKHApOZHOMY IpPaBi MOTPi6HO BHOKPEMHUTH [BA BUAU
3BMYacBUX HOpM. Ilepiili — Hemmcale IPaBUIIO, 10 CKJAAJOCA ¥ HPAKTH-
i, 3a AKUM Ccy0’€KTH BU3HAIOTE OPUANYHY CUIY. [HIII TAKOMXK BBAKAIOTH
HEeIUCAHNUMU, OJHAK CTBOPIOIOTH IX He BHAC/IIZOK TPHBAJIOI HPAKTUKIH,
a uepes BU3HAHHA AeKiJTbKOX a00 HaBITH OJHOrO IIONEPEeIHBOT0. AKTY.

OckinbK¥ A8 3BUYAI0 38e0iIBIIOr0 XapakTepHa BiJHOCHA HeUITKiCTh
HOPMAaTUBHOTO 3MicTy, BiIIOBiHO, 3aCTOCYBAHHS 3BUYAE€BUX HOPM Ha
MPaKTHIi CYIPOBORKYETHCA HU3KOIO TpodaeM. BoHU BUHUKAIOTE 1 Hpn
BU3HAUEHHI chepu 3aCTOCYBaHHSA HOPM JOTOBOPY, 1110 BUPAXKAIOTh uepes
npouenypy patudikarii, ToAl AK 3aCTOCYBaHHA HOPDM 3BUYACBOTO IIPaBa
I'PYHTYEThCA Ha MOBUasHuUX GopMax 3rofu fAep:;KaB. Yce e B KiHIeBoMy
OiACYMKY BeJie SO CIIOPiB CTOCOBHO iX 000B’SA3KOBOCTI IJId KOHKPETHUX
IepiKaB.

OcobuBicTs 3Brua0 gK GOpMH iICHYBaHHSA NPABOBUX HOPM IIOJIATAE
B TOMY, 1110, IOPiBHAHO 3 JOTOBIDHMMY HOPMaMH, 3BUYal He Ma€ odiiii-
HOTO IHCHEMOBOTO hopMyI0oBaHHA. OAHAK Ie 30BCiM He 03HaUAE, IO 3BU-
4Ya€Bi HOPMH He MOXXYTh MaTH NucbMoBOl dopmu. IIpuriazomM 1HBoOro €
l'aaseki KorBennii mpo 3akonm i 3Buuai BegenHa Bitinu 1907 p., HosoxeH-
HA AKUX €, 3 0LHOT0 0OKY, JOTOBipHIM IPABOM AJIA AePXKaB, KOTPi migmu-
cayu i B3siu Ha cefe 30008’ A3aHHA BUKOHYBATH 1X, 8 3 APYroro — 3BHUYaec-
BUM IIPABOM AJIA REPKAB, II0 He € CTOPOHOIO INX KOHBEHH1HN, ajie 3aBAAKN
3arajibHOMY BU3HaHHIO JOTPUMYIOTHCA 1X Y ¢BOIHM HPaKTHIlI SK IOPUAUIHO
00oB’A3K0BHX. SIK MOKasye Mi'kHapoAHA IpaKTUKa, ¥ BiAmosigunx cde-
pax, Ae yepe3 Ti yM iHIi DpHYNHYK BiCYTHE JOroBipHe peryJoBaNHA,
He3aMiHHUM iHCTPYMeHTOM cTae MiXKHapogHUil 3Buuaii. Moro sgaTHicThb
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YIPOAOBK KOPOTKOI'0 YACy HPUBOAHUTH N0 BUHNKHEHHS [IDABOBUX HODM
y HOBUX c(epax MisKHAPOAHUX BiJHOCHH A0 TOT'O, AK Aep:KaBU TiHAYTH
3TORN Y BUTJIAZL OKPEMOTO AOTOBODY, HAJla€ NHEOMY JKepeay MDRHapO,ZI-
HOT'0 IIpaBa BAXKJIUBY cTabifAi3youy Ta peryaolody poJb.

BBntIaeBl HOPMM MiKHapOAHOTO 1paBa, Ha AyMKy I'. Kenbsena, crso-
PIOIOTHL He “3arajibHOI0 3TOJ0I0 WJIEHIB MiKHAPOLHOTO CIiBTOBAapPHCTBA,
a TPUBAJIOIO TPAKTHUKOIO IePeBaKHOI KiTbKOCTI AeprxkaB, KOTPi €TOCOBHO
iX CHJH, KYJABTYPH i T. . MaOTh BixnosigHe suauenna”4’, BesymosHo,
3 OrIAAY CYYacHOI JOKTPUHY MiskHapoaHoro nmpasa gaymka I'. Keabzera €
JIeIllo IIOMUIKOBOI0, OCKiJIBKY B CYYACHUX YMOBaX 3BUUa€Ba HOpMa MixX-
HAPOJHOTO IpaBa MoKe 6YTH CTBOpeHa MPaKTUKOI0 HE3HAYHOI KijTbKOCTi
Iepias (3 KOCMiUHOTO IIpaBa), ajie Moxke OyTH BUBHAHA SIK IDaBOBa HOpMa
BciMa mep:xaBaMu. Heo6ximHo 3a3HAYNTH, [0 MisKHAPOAHUI 3BUYal, AK
TIPABUJIO, IPU3BOAUTH O MEHIIIOTO PiBHSA Y3roJKeHOCTi IT03UILili fepsxaB
IIOPiBHAHO 3 JOT'OBIPHUM HOPMOYTBOPEHHAM.

31eb6iabaIoro MiXKHAPOAHMIL 3BUYAN Be/le IO CTBOPEeHHS HOPM yHiBep-
canbHOT'O XapaKTepy. BiH BUCTyIIa€ MePBUHHANUM J2KeDeJIOM PeryII0BAHHA
Yy THX BHIIAJKAaX, KOJH uepes MeBHi 06CTABUHY Jlep:KaBU B3araji He 3a-
KpimiorTh CBOI 30008’ A3aHHA Y 3a3HaUeHiH cdepi BigHocuH y foroBipuiit
dopwmi. ITpn HassBHOCTI KoAMpiKaiil y BUTIIAAL KOHBeHIIi] 3BUYall IpOJOB-
JKye OYTH AXepesioM IPaBOBOr0O PeTryJIIOBAaHHA B3a€MHUX BiIHOCHH jep-
JKaB, KOTpi He € 11 yyacHUKAMU, y BiTHOCWHAX IIUX JePKaB 3 YIaCHUKaMU
KOHBEHIIi]. ‘

CTOCOBHO npakmuKu JEPIKAB, AKa BeJie 0 CTBOPEHHS 3BUYacBOi HOPMU
MisXHAPOAHOTO IpaBa, HeOOX1AHO 3ayBasKUTHU, IO BOHA MOXKE IIPOSABJIA-
THCHA He JIMIIE B IO3UTHUBHUX AiAX IAep:kaB, a U B yTPUMAaHHI Bix miu.

Ockinbku 3BUYail PopMyeThCHA y IPAKTHUIII AePIKAB, TO IPUPOJHO BU-
HUKAE 3aIIUTAHHA 00 TPHUBAJIOCTI MTPaKTUKY, AKA HeoOXifHa JJid TOTO,
m06 3’sABUIAcCAa HopMa. 3arajioM Iigd obcTaBrUHA HIKOJIM He Bigirpasania
BUPIITAIBLHOTO 8HAUEeHHS, X0Ua i HaJlaBaJja 3BUYaI0 JOLATKOBOI'O aBTOPHU-
TeTy. A TOMY, KOJIM HAeTHCH ITPo 3BUYal, To He TPUBAJIICTh, 4 PO3yMHICTh
ix icHyBaHHS MOBUHHA CAYTYBATH BUBHAYAIBHUM hakTopoMm. Yac, axuit
HeOOXiAHUI [JIsl CTBOPEHHS 3BHYAI0, 3AJIEKUTH Bil KOHKPETHUX 00CTaBUH
1 Mmoxxe 3MiHIOBaTHCA.

IITo  no mpakTuku Mixuapoguoro cyay OOH 3 nsoro IUTAHHA, TO
BOHa GyJa KOCHTH YiTKO BUKJIajeHa y pimenui Cyay y cupasi mpo
KOHTHHeHTaJapHul menbd Ilisriunoro mopsa y 1969 p. 3oxpewma, B pimen-
i Cyay sasHauasocs, 110 “KOpPOoTKUi mepios yacy He € 060B’ S3KOBUM ab0
caM 1o cobi MepeIrKofo0 418 YTBOPeHHA HOBOI HOPMH MiKHADPOJTHOTO
BBHUYAEBOTO mpaBa”l, ‘

Huni ckaBesd gerrjo cIpoIieHuii mopaRoK IPHUHATTA TaKuxX HopM. Bin

10 Kelsen H. Principles of International Law / H. Kelsen. — N. Y., 1952. — P. 311—
311. v
“1 North Sea Continental Shelf // IGJ Reports. The Hague. — 1969. — P. 43.
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€ IPOCTillINM NOPiBHAHO 3 HOPSIKOM YKJIAAEHHA JOTOBOPiB. 3HAUHO CHPO-
LIeHA TIPOLeyPa BUPAXKEHH 3TOAH 31 BBUYAEBOI0 HOPMOIO, Jie BUPIIHAaIb-
HY poJb Binirpae MoBuasHa 3roja Ta BigcyTHicTh nporecty. Ile o3Hauae,
10 AeprxaBa Moke OyTH 3B’ 3aHAa 3BUYAEBOI0 HOPMOIO, He3BAKAIOUN Ha
Te, IO BOHA HiKOJI He BUCJIOBIIOBAJIA 3 HEIO 3TOIHN.

Paszom i3 TuM, HeOOXigHO 3a3HAUNTH, 110 TPOIIEAYPA NPUIHATTS 3BU-
4YaeBHX HOPM 3arajJbHOTO MisKHAPOAHOTO IpaBa /e MIJIAXOM CIIPOILeHH,
TOZLI IK caMa IPONEeAyPa BUPAXKeHHS He3rOIH YCKIaAHoeThed. Tak, AKIio
OKpeMa Jep:aBa He 3TiiHA 31 3BHYAE€BOI0 HOPMOIO, KOTPY IIpuiimMace 6ian-
IicTs, BifiOBiZHO, BOHA [TOBHHHA HAIIOJETTHBO Ta IIOCIiJOBHO BHCJIOB-
JBaTH cBiil nporecr. Taxi migBuImeHi BUMOrYU, KOTPi BHCYBAIOTEH AO
BUPaXXeHH He3I'0J N IOA0 HOPMH 3araJbHOI0 Mi>KHAPOAHOIo IpaBa, AKA
(popMyeTBCA, 3aCBiAUYIOTH iABUINIEHH S POJIi i aBTOPUTETY IIPOLLECY CTBO-
PeHHA TAKMX HOPM 3a BOJIeIO O1BIIOCTI AepIKaB. ‘

HeobxigHO Takox HATOJIOCUTH Ha TOMY, [II0 3BHYACBA HOPMA He € 060~
B’ABKOBOIO JJIf cy0’€KTa, AKMIA 11 BUBHAB 00 Aif um $aKTiB, AKi Maru
micoe 10 HabyTTs HEX0 YMHHOCTI, 460 CTOCOBHO Oy AL-AKOI CHTYyAIlii, KoTpa
nepecTasa icHyBaTH J0 IILOTO Yacy.

IIpunuHeHHA 3BUYaeBOI HOPMU 3arajIbHOTO MIXXHAPOJHOIO ITPABA MO~
JIMBe 31 3T0QU MiXXHAPOJHOrO CIiBTOBapHCTBA 3arajioM. Ilpuuomy 3acre-
peskeHHd 10 3BUYAEBOI HODMU MIsKHAPOJHOTO IpaBa He JONYCKAaIOThCH.

TaxkuM YMHOM, AesKi 0CO6IMBOCTI MiHAPOAHOrO 3BHUAI0, TaKi, AK:
3JaTHICTDH 3aIIOBHIOBATH IIPOTAJIMHY Y JOrOBipHOMY IpaBi, 3B’ A3yBaTu
OinbImicTs Aep:KaB MIdKHAPOAHOTO CIIiBTOBApUCTBA, 3AATHICTH L0 SMiH
y Mipy noTpe0 cycHijbCTBa 1 IPAKTUKY AePiiaB, JO3BOJISIE 3POOUTH BUC-
HOBOK IIPO Te, IO MiKHaPOJAHUI 3BMYAl HIKOJIY He MOXKe MOBHICTIO OyTH
saMiHeHUH MiKHAPOAHUM JIOIOBOPOM. Beinke sHaUeHHS MisKHApPOTLHOTO
3BUYAIO B TOMY, IO I'OJIOBHOIO (DOPMOIO iCHYBAHHS OCHOBHUX IPHHIUIIB
€y4acHOr'o Mi*KHapOAHOTO ITPaBa € came 3Buuaii. OUeBUAHO, HEJOPEUHUM
6yso 6 cTaBATM IUTAHHSA PO aGCOMIOTHUHN NIPUMAT MiKHAPOAHOIO LOTO-
BOPY abo MiKHAPOAHOTO 3BUUYAI0. AJJKe AK i MisKHAPOZHUI JOTOBIp, Tak
i MixkHapomHWil 3BUYall € nuIne pisHuMu GopmMaMu ofHicl cyTi, yromoxwo
cy0’eKTiB MiskKHapogHOrO npaBa. MixkHapoaHuit oroBip i MikHapPOTHM
3BUvail HafgineHl eUHOIO IOPUANYHOK CHJIOI, ¥ HUX 3arajbHa IpaBoBa
npupoga i egnaa GyHknia. Boau He cynepedaTs OAMH OZHOMY, a 3HAXO-
JATbCA V B3AEMOJII. ~

6.4. 3araabHi NIpUHIMON paBa

V kooxHiNM IpaBOBil cUCTEMi MOMKe BUHMKHYTU CUTYallis, B AKiH cya,
IIPUCTYTIAIOYH O POSIIIAAY CIPaBy, JOXOJUTE A0 BUCHOBKY, IO He icHye
HOPM IpaBa, KOTpi 6 peryaioBanu BiAIOBiAHY npo6iaemy Hi 3 mosumii
HODMATHUBHO-TIPABOBUX aKTiB JePKaBH, Hi CyZJOBOr0 IPELEJEHTY. 3a TAKIX
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00CTAaBHH CYIJA BUKOPUCTOBYE HOPMH, AKi MOKYTE 6YTH 3acTOCOBaHI #O
TaKol cuTyairii, 3a aHAJIOTieI0 BUKOPHCTOBYIOUY 3arajbHi IPUHITUIIY IIpa-
Ba, AKi BUILIMBAIOTH 3 ifei cipaBelIMBOCTi, piBHOCTI UM 3 OrJIARY CYyCIiNb-
Hoi 6esneru. Takoro poxy curyarnii 6inbir mpasgonoAioui B MiskHAPOIHO-
My Ipasi y 3B’A3KY 3 HAABHICTIO B HHOMY UHCJIE€HHUX IIPOTANNH, AKi He-
00XiTHO yCYBATH, »

BesymoBHO, B MiskHapogHOMY IIpaBi pO3rasafaOTh MEHIIIe CIIpaB, Himk
y BHYTPiIIHLOAEP:KaBHOMY, OCKIIBKH BificyTHI HasmexHI Merozu, ki 6
CIIPHSUIN IPUIHATTIO Bi AIOBiAHKX HOPM, KOTPi # MOBUHHI OyTH HOKIUKAHI
pery.aoBaTy Toai0Hi cuTyarii. ¥ 8B’ s3Ky 8 TuM cT. 38 Craryry Mixkuapon-
Horo cyay OOH sk mxxepesio MisKHapOAHOT'O IPaBa BUOKPEMJIIOE “‘3arajb-
Hi IpUHOUNK IpaBa, BU3HAHI LuBilTizoBaHnME Haniamu”. Boru noksiu-
KaHi YCYHYTH IIPOTAJIMHHE, KOTPi MOKYTh BUHHUKATH Y MiIXKHAPOJHOMY
IIpaBi, a TAKO BUpimyBaTH mpobaemu, siki MaioTh Ha3By “non liguet”.
IIpo6aema 1poraavuu B cHCTEMI MiIXKHADOAHOTO IPABA Ma€ HaA3BUYIANHO
BaKJIMBe 3HayeHHA. HeobxinHO 3a3HAUNTH, 110 HE CTIILKY 34BN MOK-
Ha 3HANTH BifmoBijHi HOPpMH, KOTPL CTOCYIOTHCA KOHKPETHUX CHTYyaIlil
y cdepi MixHAPOAHUX BiAHOCHH, CKiTbKH KOXKHA MIXdKHAPOXHA CHTYALis
MoOKe OyTH BU3HAHA IIPABOBOIO IIP06IeMOoIo.

IcuyroTs pisHi IyMKY 3 IPpHBOLY TOrO, IO YOT0 HAJIEKWUTH KOHIENIia
3aTaJbHUX NpUHIULNIB npasa. eaki aBTopu BigHOCATE Ii [0 HTiATBEPAKEH-
HA KOHUENii npUpogHUX Mpas, KOTPi BUSHAIOTHCA K OCHOBA CUCTEMU
MiXXHAapoAHOro mpasa. IHIIi aBTOPH, IepPEeBAKHO TIO3UTUBICTH, TPAKTYIOTh
ii AK OKpeMe MOJIOYKeHHA IIPH oA MpaBa Ha 3BUYAEBe Ta AOTOBipHe.

Jlx@epesamMu MisKHAPOIHOrO IPABA € JUIIE TAKI IPHHIMIIY IIPaBa, AKL
€ 3araJpHIMU AK A/ HAIOHAILHUX IIPABOBUX CUCTEM, TAK i AJIA cucTe-
MU Mi>KHAPOZAHOTO npasa. HagBHiCTh 3araJpHUX IPUHIUIIIB, KOTPi BJIa-
CTHEI JIMIlIe HaIiOHAABHUM IIPAaBOBHM CHCTEMAM, I1ie He 03HAYa€, 50 BOHU
BiK€ MePeTBOPUIINCA Y 3araJbHi MPUHIMIN B MiXXHAPOJHOMY IIpasi.

BUTOKM MOHATTH “3arajbHi IPUHIMNKN MOXKHA H06AYUTH ¥ MiXKHA-
ponHi apbiTpaxHii npaxktumi XIX cr. MixkHapoaHe IpaBo LIEOTO mepio-
oy 6yiro HaJieHe TOCUTL OOMeKeHMM HOPDMATHBHUM 3MIiCTOM, 8 BiATAK
icHyBaJja HebeseKa, 1110 Ha Oro OCHOB1 He MoKe OyTH npuiinsTe pirneH-
ua. Came Tomy apbiTpaky 6ysa HagaHa MOMKJIUBICTE 3aCTOCOBYBATH 3a-
rajbHi IPUHIUIK NpaBa, W0 BUILJINBAJIYN i3 HAIOHAJLHOrO IIPaBa 34
aHajorie.

IIpobaema saranbHUX OPUHOUINB AKTHUBHO 06roBoproBanaca y Kos-
CYJBTATHBHOMY KoMiTeTi ropuctis y 1920—1921 pp., axuit nigrorysas
mpoekT c1. 38 Craryry Ilocritinoi najgatu MiKHAPOZHOTO HPaBOCYAAA.
Hespaxkarouu Ha Te, (o 6insiicrs unenis Komirery BucTynumia 3a HagaH-
nga Ilanari mpasa 3acTocoByBaTH “IPUHIIKIY 00’ €KTUBHOI CIIpaBeJINBO-
cTti”, B KiHnesoMy nigcymxy KomiTer 3afiuAB mosmIliio MeHnocTi, aki
BifcTOOBANM PO3YMIHHA 3araJbHNAX MPUHIANIR AK IPHUHIIUIIB, 10 BHU-
3HAH1 Ta 3aCTOCOBYIOTLCA B HAL{iOHAJMBHUX IIPABOBHX CUCTEMAX.

11ig gac migrorosku Craryry Misuapoguoro cyay OOH y cr. 38 6yno
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BHECEHO JIUIIIe OfHE, aJjle BaXKJINBe TOHOBHEeHHS. BYJI0 TOMOBHEHO 3arajb-
ity YaCTHHY II. 1 TTOJIOKEHHA Tpo Te, o Cya “3000B’ s3aHMI BUpilnyBaTH
nepejfaHi oMy criopH Bignosigao 10 MisxHapoxHoro nupasa”. Ile nae Mox-
JIUBICTH 3pOGUTH BHCHOBOK, HIO MOBA i/le PO IPHUHIINIIN, AKi BIacTHBI
He JIUIIe HAalliOHAJILHUM IIPABOBUM CHCTEMAM, a Ml Mi>KHAPOAHOMY IIPABY.
MocxHa BBaXkaTu, M0 3G2a.LbHi NPUHYUNU nPA8a — Iie 3aTaJIbHi IopUIIY-
Hi mpaBuMJia, KOTPi BUKOPHCTOBYIOTH IPU 3aCTOCYBAaHHI KOHKPETHUX 1Ipa-
BOBHX HODM, II[0 BU3HAYAIOTH ITpaBa i 000B’A3KM cy6’eKTiB mpasa. Bara-
TO 3aTAJbHUX MPUHIHNIIB, AKII0 He OLIbIIiCTh, 3a1103MYEH] 3 pAMCHKOrO
upasa. ‘ ‘

Cepen mpuKIafiB 3aTalbHMX IIPHHIUIIIB IIPaBa, 110 32CTOCOBYIOThH
y Mi>KHApPOZHOMY IpaBi, BAPTO BUOKpeMUTH: “auditur et altera pars”, abo
“audi alteram partem” (3acnyxaiimo # innry cropony); “res judicata”
(nuTaHHA BUDillleHe CYJ0M, & TOMY HE MOXKe OyTH POSIJIAHYTE UM Ke
cygoM abo cyaoM napasienbHol OpUcAuKIil); “aut dedere aut puniere”
(abo Bupait, abo noxapati); “aut dedere aut judicare” (abo Buzmaii, a6o
cynn); “nemo plus juris transferre potest guam ipse habet” (aixTo He MO-
e epezaty inmromy Oinbire Ipas, HisK BiH caM Mae); “actore non probante
reus absolvitur” (Tsarap J0Ka3iB IOKIAJAETHCA Ha CTOPOHY, SKA BUCYHYJIa
11030B); “ex injuria non oritur jus”, abo “ex injuria non oritur actio” (mo-
PYIIEHHSA NpaBa He CTBOPIOE IIPaBa).

Y miskHapogHiit npakTHUIl HafiyacTile 3aII03MYYBATNUCH i3 HAIIOHAI -
HOro0 IIpaBa IpoIlecyaJibHI IPUHITMOHN — HiXTO He MOKe OyTH CyAmeIo
y cBOiii cripasi, “res judicata”, piBHicTb cTOpiH y copi Ta in. Haiiuacrinre
i TPUHIUIN 3aCTOCOBYBAJUCH Y KOHCYJIbTATUBHUX BHCHOBKAX II[OI0
IINTaHb, AHAJIOPIYHMX TUM, KOTPi BUPiNTyBaNUCs HAIIOHAJILHUAM IIPABOM.
3nebinbmioro e 6yau npomecyaabHi MPUHIUIIN, OCKLIBKH B MIXKHAPOIL-
HOMY IIPaBi BOHUM He OTPHUMAJI¥ CBOT'O PO3BUTKY.

6.5. CymoBi pimeHHs i JOKTPHHA Mi¥HAPOTHOrO MpaBa

Ockinpkm, ariguo 3i 3microMm ct. 38 Craryry Mixkuapoanoro cyay OOH,
CyJIOBi pilieHHs MMOBUHHI OyTH JOMOMI>KHUM JKepeiOM BCTAHOBJICHHS
HODM IIpaBa, a He GaKTHYHHUM iX 3KepesioM, BOHN MOXXKYTh MATH BeJIUKE
sHayeHHs. I3 TeKkcTy Iiiel craTTi BUILINBAE, 1110, MO-IIEPIIe, HAETHCA IIPO
cynoBi pimenusa camoro Mixkuapoauoro cyay OOH, ockinskwm, sriguo 3i
ct. 59 Craryry, pimenssa Cyay € 0608’ A3KOBUM JIHIIIE AJIA CTOPiH, 110 Ge-
PYTh y4acTh y CIIpasi, if, mo-gpyre, Take pilneHHsa He HOBUHHO 3MiHIOBATH
a60 AOTIOBHIOBATY YNMHHE MiKHAapoaHe TpaBo. OCKiIBKY Y MIXKHAPOHOMY
1paBi He iCHY€ JOKTPVHH TIpeIleIeHTY B TAKOMY BUIVISIAI, B AKOMY BOHA €
BH3HAHA B 3aTaJIbHOMY IpaBi (“common law”), MOXKHA CTBEPAKYBATH, IT[O
JIepyKaBH, AKi BeIyTh CIIip, a TAKOK aBTOPHU HiAPYYHUKIB IUTYIOTH PillleHHA
Mixxkaapoauoro cyny OOH ra MixkHapOAHUX TPUOYHAIIB IK aBTOPUTETHI
pimmeHHSA.
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Mixaapoxuuii ¢yz Bcebiumo aHajiszye CBOI IIonepenHi pimenss i Ha-
JIEKHIM YHHOM PO3MEKOBYE Ti CIpaBH, AKI, Ha Horo HOriasj, He TOBUHHI
6yTH 3aCTOCOBAHI IIPY PO3IIALL KOHKPETHOI npobiemMu. Aje SK, Hallpu-
KJaj, cyani B AHIil TBOpATh HpaBo v Ipodieci ioro inTepnperarrii, Tak
i cyani Miskuapoamoro cyay OOH inkoau poGasaTh gero Oinbiie, HidK BU-
KIKYHO “KBamidikyroTs HopMu mpaBa”. OpEuM i3 Ha#BifoMinIux npukjia-
IiB Takoro mporpecy 6yio pimernnda y cupasi Bpurancsxo-HopBesbroro
cmopy mogo pubansecTBat?, sike BCTAHOBJIIOBAJIO KpuTepii BUsHaUYeHHA
Jginiii, Bif AKUX BipaxoByeThCA IMIXPUHA TePUTOPiaabHOro Mops. 11 kpu-
Tepii B mofanpnIoMy 6yau IpU#HATL 10 yBaru y eHeBChbKiN KOHBeHUIl
[IPO TepUTOpiaNbHe MOpe i mpuaeray sody 1958 p.

Cepes inmux mpuKIagis MoxHa HaBectd cupasy “IIpo BigmKoayBaH-
HA IIKOIY, 3am0AisHOIL Ha c1y»k61 OOH 43, B AKiii BUSHAaHO TpaBOCY6’ €K THICTD
MikHapoAHUX opraHisaniii, abo x cupasy “IIpo resonuzn”, B AKiil pos-
[VIAJAI0Th IUTAHHA [IPO 3aCTePeXeHHA 0 3a3HAYEHOI KOHBEHIIii.

OueBHHO, 13 BHINEBUKJIAAEHOr0 He BUILJIINBAE, 1110 pimmenHa Cyny 3a-
JHIIATLCA TPUKHATHME 6e3 3acTepeXkeHb V TUCKYCiaAX, AKI B MOXaIbII0-
My OyAyTh BigOyBaTHCA, a TAKOXK BiIOBIAHMX NPOIIO3UILiAX WIOAO0 Ipa-
BOBOTO BPEryJIIOBaHHS HASBHUX POOJIeM. SICKpaBUM HIPHKJIALOM TaKOl
cuTyailii Moske CIyryBaT¥ yacTHHA PillledHA y ciipaBi napomnaaseTsa “Jlo-
moc”*, Korpa GyJa mifgaHa BignosigHilt kpuTHIli, a B MogaxbuiomMy oyia
BperyaboBaHa y HeHeBCchKil KOHBEHILiI 3 MOPChKOro OpaBa. AJje Taki
BUIIAAKH ¥ MLKHAPOAHIN IPAKTUIll TPAIIAIOTHCA PiJIKO, a BiATAK aBTO-
puTeTt, AKUM BoJsioxie MixkHaponHuil cyn, 1 ioro pinteHHs 3aCBiAYYIOTH,
IO F0ro IMO3KUIIiA Ma€ BAXKINBE 3HAUECHHS /11 POSBUTKY 1 QyHKI10HYyBaH-
HA MijKHApPOAHOTO IIpaBa.

Heo0xigHo 3ayBaMUTH, 1110 [yKEPEJIOM MisKHAPOJHOTO IpaBa € He JHIIe
pintenna MixxHapogsoro cyxy OOH, a # piuteHHA iHIIMX MIXHaPOSHUX
4H perioHaJIbHUX cyZAiB (Hanmpukaal, MiskHapoAHOr0 KPUMiHAIBHOI'O CY-
Iy, €spomneiicbKoOro cyay 3 OpaB JIOAWHA).

Crarra 38 Craryry Misknapoasoro cyny OOH mnepenbauae Ak gozat-
KOBe JKepeJio BU3HAUeHHs HOPM IpaBa “TOKTPUHM HauOGinbir kBaJidi-
KoBaEMX (PaxiBliB i3 MisxHapOHOrO MIYyGIiYHOTO IPAaBa Pi3HMX HAIIN”.

3 icTOpMUYHOI TOYKM 30pY BILIMB aKaJeMidHUX YYEHUX HA PO3BUTOK
MiKHAPOIHOTO npaBa 3aB:ka1 6yB BeIUMKUIL. ¥ niepioj HABUIIIOTO PO3BUT-
KV Teopii IIPHUPOAHOro IpaBa OCHOBHe 3HAYUEHHSA Maju aHanisu i mpaBoBi
IYMKM, B TOM 4ac AK POJb MPAKTUKHM JIeP:KAaB i CyJOBHUX PilleHb MaJIM 3HAY-
HO MeHITy miHHicTh. I8 XVI mo XVIII cT. Taki aBropu, sk A. [[»xenTine,
T'. T'poniiii, C. Illypderngopd, E. Barrens, Oyau HalfiBifoMiniuMu aBTOpH-

21CJ Reports. — 1951. — P. 116.
$1CJ Reports. — 1949. — P, 174.
“4PCLJ. — Cepis ®. — 1927.— Ne 10. — C. 18.
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TeTaMu Ta BU3HaUaIu chepy, GopMu, a TAKOK 3MIiCT MiXKHapOAHOTO IpaBa.

Pasom 3 noaBo0 MOBUTUBI3MY i YTBEDAKEHHAM CYBEPEHHOCTI JepiKa-
BH BUSHaYaJbHE Miclle K JPKepeJja HOPM ¥ CUCTeMi MiKHapogHOTO IIpaBa
nocinum goroBopu i 3Buuai, To6TO 3HAUEHHS HAYKOBUX IIPAIlh JEII0 3MeH-
IHIJIOCA. 3 IILOTO MOXKHA 3POOUTH BUCHOBOK, 1[0 HAYKOBI IIpaIli BUKOPHCTO-
BYBAJINCh AK CHOCi6 BCTaHOBJIECHHSA 3MiCTy IIpaBa 100 KOHKPETHOI CUTY-
arnii, a He AK AKepeso pakTuuanx HOpM. Haykosi focainsxeHnsa okpeMux
YYeHWX MaJji BUSHAYAJbHWI BIJIMB HA PO3BUTOK BiAIMOBIAHMX raaysei
mixHapoaHOoro mpasa. Ilpaini AeaKux yUeHUX i HUHI BUBHAIOTEL KJIACUKOIO0
cydacHOro MidxHapoxHOro npasa (Haupukaazx, Y. Baonwri, T'. Kenssena,
0. Arminorri, JI. Onneuretivma, X. Jlayrepmaxra, ®. Maprenca, A. @ep-
Aapocca, B. Kopenskoro, I'. Tyakina), ogHak iIXHill BOJIUB HA TOHAJIBIINAN
PO3BUTOK rayy3eil MiKHapPOJHOrO IIpaBa BiKe He3HAYHUIH.

IIpore maykoBi mpaiii y cdepi MiskHAPOIHOTO MPaBa BigirpaloTh BaM-
JIUBY POJIb ¥ TUTAHHAX CHUCTEeMATH3alil MiXKHAPOAHOr0 IPABA 3 OTJIAAY
1oro cTpYKTYpH Ta (POopMU, JAKOTh JOJATKOBY MOMJIMUBiCTE 3’ACyBaTH
UIPUPOAY, iICTOPIIO i MPAKTUKY 3aCTOCYBAHHS HOPM IIpaBa. BoHY MPU3BO-
JIATH 710 PO3AYMIB 010 IIiIHHOCTEH i MeTH Mi’KHapOLHOTO Mpasa, MigKpec-
JIIOIOTH HeJOJIIKH CUCTEMY, & TAKOK BMIIIIYVIOTH ifel o0 Horo po3BUTKY.

IHornsaau BijoMux yueHUX-MisKHAPOAHUKIB BUPAKAIOTH HASABHY MOK-
TPHHY CBOIX Jlep’KaB LI0/0 3aCTOCYBAaHHSA HOPM MisKHAPOIHOIO IIpaBa y Cy-
YacHUX MisKHApOAHUX Binmocuuax. Ile Hepiaxko MoKHA ITOGAUNTH ¥ Tele-
pilmHiX JocHifKeHHAX, B AKNUX AOMiHYye HagMipHuil “HalfioHaabHUH iH-
rTepec”, KOTpUH He 3aBXKAM 00’ €KTUBHO 00I'pyHTOBaHMi. Taki dhakTu He
JIOIAIOTH ABTOPUTETHOCTI BiIIOBIAHUM aBTOPAM, OCKLJIbKH BOHU BUKPUB-
JIAIOTH iCTMHHE IPU3HAYEHHA HayKH II0A0 ii 00’eKTUBHOCTI Ta ependa-
YYBAHOCTI.

6.6. Inmi moxausi Mkepesna Mi’KHAPOAHOro Mpasa

Bapro 3aszHaunTH, 1110 IUTAHHS IPO IXKepeia MiKHApPOSHOIO IIpaBa He
¢ HACTiTBKY IPOCTUM, SKUM BOHO BUZAETHCA 3 IIEPIIOTO IOrJIANY i 3 mo3n-
nii-#ioro opmynmoBaHHA. AJpKe KOJKEH YhTad, AKUN X04 GLIbIMT-MeHII
3HaOMMU# 3 OCHOBHUMM IIPoGaeMaMi CYy4acHOro MisKHAPOLHOTO IIpaBa,
llepekoHaHNH y ToMy, 1o cT. 38 Craryry Miskuapoxuoro cyny OOH e
Jla€ BUUYEPIIHOTO HepeiKy Axepes MixkHapogHOro 11paBa. Bkasama craTTtsa
AAKPITLTIOE TIOJIOJKEHHA IIPO Te, AKUMH J3KepeIaMi KOPHUCTYETHLCS ¥ CBOIH
JgignsHocTi MiskHapogumil cyn OOH. CTocoBHO iHITKMX BiJHOCKHH, TO BOHI
YHAXONATDL CBOE MOSICHEHHSA B YMHHIN MpaBoBiil AOKTPHH], AKa 3HAYHOIO
MipOI0 € CyIIepeuIMBOIO 3 OTJIAAY Ha IX PisHi MOXOM KeHHd. :

ITicna pyroi cBiToBol BifiHU MpakTHKa AepKaB y chepi MiKHAPOIHNX
RiTHOCHH NOKOPiHHO 3MiHMJIacA, He KAKYUM PO 3POCTAIOUy KiJbKicTh
camMux c¢y6’eKTiB MiskHapoaHoro mpaBa. I'o10BHOIO IpoGaemMoro, 1110 Bif-
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I3epRalioe 3pocTaide 3HAUSHH JepPiKaB “TpeThoro ¢BiTy” i piBHSA JeeB-
poueizamii cBITOBOro IOPAAKY, € TUTAHHS IIPO POJEL Pe3oIoNiii i fexa-
pariit T'erepansaoi Acambiaei OOH.

Ieaxi 3 pesosiorniit l'enepansHol Acambiaei 30608’ A3yI0TH Opranu i gep-
xaB — uneHis OOH. Iumri, oxHaK, He MAIOTh TAKOI IOPUAUIHOIL CHJIH i€
PEeKOMEeHAAIAMY, KOTP1 BigpisHsioThCsa MiK c000I0 HEOLHAKOBUM PiBHEM
nigrpumku 6iabinocti uwirerniB OOH. Taxkuii cTan € BiAA3epKaIeHHAM KOH-
nernrii, 3rigHo 3 axkomw NenepansHa AcaMmbiiesd NPUHIMIIOBO TOBUHHA OyTH
HapJaMeHTAPHUM JOJATKOBUM OPraHOM, a pillleHHSA i3 3060B’ 432 IbHIM
xapakTepoM moBuuHa npuitmaru Paga Besnmexu OOH.

AJle AK TIOKa3ana IPaKTHKA, CUTYAIlid AeIo YeKIagHnIacd. ['eHepaib-
Ha AcaMbjesi IpuiiHsaIa BeJIMKY KiTLKiCTS pisHuX pesoJionit i gexiapa-
mift. TaKkuM YHHOM, HeMHUHYYUM OYyJI0 Te, M0 IIi JOKYMeHTH 6yAyTh BILIN-
BATU HA HANIPAMH PO3BUTKY 3BUUAE€BOr0 MilKHapPOZHOTO IIpaBa.

CHoci6, 3a JOIOMOIoI0 SIKOT'0 OKPeMi Jep:KaBH I'oJIoCcyIOTh Y I'eHepasib-
Hilt AcaMbiel, a TaK0K BUCJIOBJICHHA 1XHiX MOSUIIH IIPK TAKUX CUTYAII1AX
3aCBifUYIOTh IPAKTHKY AepiKaB Ta IXHE PO3YyMiHHA IpaBa. ¥ BUMNAJLKY,
KOJIY IIeBHA JEePKAaBa IOCIiJOBHO rOJIOCYE IPOTH PACOROI ANCKpUMiHamil,
BOHA He MOJKe Y II0JaNbIIOMy irHOpyBaTH iCHYBaHHA 3BUYAI0, IT[0 3aCy-
JKYE PACOBY JHCKPHMIiHAIi10, KOTPUIL MOXKe HaBiTh IePETBOPUTHUCH Y 3BH-
ya€By HOpMY, AKa 3B’ A3Ye€ ITI0 AEPIKaBy.

SIKI0 GLIBIIICTE AEPKAB HOCIiJOBHO rOJIOCY€E 3a IPUHHATTA Pe30Ioil
Yy feKJapalii 3 IeBHOTO THTAHHA, IIe TIEPEeTBOPIOETHCA 0 PiBHA IIPAKTH-
KH JepiKas, 0 MOMKe IIPUBECTY IO [OSABU HOBOI 000B’A3KOBOI IpaBOBOi
HOPMH 3a YMOBH, 110 MOJKHa Oy e JoBecTH icuyBanH4d “opinio juris”. Quaa
NPHUKJIaAy MOMKHA HABeCTH AekJapaniro 1960 p. npo HagaHHA He3aNeKHO-
¢Ti KoJIoHiaIBLHUM KpaiHam i HapoxaMm (sika Oyia mpuiiHATa 6€3 JKOJHOTO
T'OJIOCY ITPOTH i TpU AeB’ ATH, IO YTPAMAJIKCH), KOTPa 03HAYAJIA IIePETBO-
PeHHA KOHIEIIi] CaMOBU3HAYEHHA 3 IOJIITUYHOI Ta MOPAJbHOI KaTeropii
y cy6’eKTHBHE OPaBo, dKe 6yiio MaTepianizoBane y Jlekaaparnii I'enepasnb-
gOoI Acam6.1el OOH mpo nmpuumunu mixkHapoauoro rnpasa 1970 p.

Heaxi pesosronii, Taki, Ak Jekaapanid IpaBoBUX NPUHIUIIB JifAJIb-
HOCTI Iep>KaB 3 DOCJIiPKeHHA Ta BUKOPUCTAHHA KOCMIYHOT'O IPOCTOPY Bij
13 rpysua 1963 p., MOXXHaA TaKOXK POSTJIAAATH AK OPHKJIAL NPAKTHKH
Jep:KaB, KoTpa Bexe a00 NPUBOAHUTE A0 MTOABHM HOPMH 3BUYA€BOro IIpaBa.
Ax i y BUNagKy KOHCTUTYTUBHOI IPAaKTHUKH, TaKi Pe3osionil MoKHA BU-
KOPHCTATH AJIA MiATBepAKeHHs icCHyBaHHA “opinio juris” abo eBomronii
y Haupami “opinio juris”, 6e3 Kol 3Buuail He MOKEe BUHUKHYTH. 3aIeKHO
Bij o6cTaBUH, PE30JIONil MOKHA PO3TAANATH K aBTOPUTETHY iHTEpIpe-
raniio saranpuux sacay Craryry OOH 3 6oky I'enepanbHoi Acambiei.

Taki pesosronil MOXKYThH OPHCKODHTH IIPOIEC Jeragisanii npakTHEH
Ieps;KaB 1 THM caM¥M YMOMKJIWBIIOBATH MIBUAKY aJalTallil0 3BUYAEBOT0
mpaBa /0 CyJacHUX Mi’KHapPOAHMWX BiZHOCHH.

Pasom 3 TM, He0OXiHO TaM’ ATATH IIPO Te, IO iCHYE IIeBHA HeDe3ImeKa
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y ToMYy, 11106 HaJaBaTH 0608’ A3KOBUHI IOPUANYHKH XapaKTep YCiM aKTaMm,
korpinputimae I'enepanbaa Acambies. Pesostouii mepiaxo € pesyabrarom
MOJIITHYHUX KOMIIPOMICiB Ta JOMOBJIEHOCTEIH, a Gy Ayur YTBOPEHNIMH Y Ta-
KUl cIIOCi0, BOHU He MOMKYTh MATH 3araJbHO000B’ A3K0BY IOPHIAYHY CATY.

IEKOoMM HAaBOAATE OaraTo sarajibHNX APTYMEHTIB, 10 TAKHH MexaHizM
M JOKYMEHT, KOTPUH He Maec 0608’ ABKOBOro XapaKkTepy, BIAHOCUTLCA 10
“M’AKoro npasa”. Bkasapwmii TepMid 3acBiguye, 1m0 el MexaHi3M YH I10-
CTaHOBA He € “IpaBoM”’, OTHAK Ma€ TaKy Bary B 3arajbHIN cucTeMi MiskHa-
pPOJHOTO TPABONOPAAKY, SKUH 3aCIyroBye Ha yBary. Heo0xigHo sayBasu-
TH, [0 “M’ AKe IPaBo” He € IPABOM ¥ OYKBAJIBbHOMY PO3YMIHHI, afKe TAKHH
JAOKYMEHT He MOBUHEH OYyTH 30608’ A3YIOUHM aKTOM, ajie MOMe BILIUBATH
Ha MiskHapozHy moaiTuky. Haflkpammum migTBepIKeHHAM IILOMY € 3a-
kaounuit akt HBCE 1975 p. B 'enscinki. Bix ve 6y odinifinum goroso-
poM, ofHaK itoro BunuB Ha llenrpannny i Cxigny €spony 3 nuTaus poai
Ta BHaUeHHA MiXKHaPOJAHUX IIPAaB JIOJUHY BUABUBCH Hezanepeunnm. lesxi
rajgysi MisKHapOJHOT'O 1TpaBa BUKOPUCTOBYIOTH NOHATTA “M’AKe mpaBo”,
HKe PO3TAASAETECA AK BAXKJINBE, X0U 1 HEe Ma€ 30608’ A3YI0OUOT0 XaApPaKTepy
incTpymenTy. Croau MOYKHa BiZHeCTH MIdKHAPOIHE €KOHOMIYHEe IpaBo a6o
Mi’KHapoAHe IPaBO OXOPOHU HABKOJHIITHEOT'O CEPEIOBHUIIA.

Y meBHUX BUNAJKAX OHOCTOPOHHI AKTH IePHKAB MOKY T CIIPUIHHATH
BUHUKHEHHA MiXKHaPOAHUX IIPaBOBUX 3000B’a3ans. OgHaAK a8 IILOTO
NMOBUHHI OyTH TIeBHI miZicTaBM, KOTPi 3BOAATHECA IO TOTO, IO TAKi aKTH
MaloTh BUPAYKATH CyBePeHHY BOJIIO IEPIKABH TA ITepeadadaTy BiAnosinai
3000B’sA3aHHA, 110 BoHA Gepe Ha cebe i 3BepTaeThCA 3 HLOTO IPUBOLY 10
¢BiTOBOrO CIIiBTOBAPHUCTBA. []J151 IPUKIAAY, i€ MOXKe OYTH IIPOTOJIOMICHHS
HelTpaniTeTy a60 6e3a0epHOro CTATYCY AepPIKaBU.

H1s1 0JHOCTOPOHHBOT'0 AKTY BaYKJIUBi Tpu efeMenTH: 1) mposas Boi of-
HOro cy6’eKTa MiKHAPOAHOrO TpaBa; 2) HesaJdeyXKHicTh CTOCOBHO 1HINMX
NposBiB BOJIi; 3) mpaBoOBi HACHIAKHU, HI0 BiAIOBiaAOTE BUABIEHIN BOIi,
HiKOJIX He BKJIIOYAIOTH 30608’ A3aHHA AJA TPETiX JAepiKaB.

CyuacHa JOKTPpUHA MIXKHAPOLHOTO [IPABA [0.04HOCTOPOHHIX I0PHAT-
HUX aKTiB BKJIOUae Taki: Horudikanis, BUBHAHHA, BiAMoBa, obilAHKA,
saBipeHHA. OJHOCTOPOHHI aKTH JepiKaB MOKYTh OyTH HOAiTeH] HA TPH
rpymnu: 1) aKTH, 110 CTBOPIOIOTH HOBi 300608’ A3aHHA IJIA JepaKaBH, AKa Ix
Aerjapye; 2) aKTH, 110 TiATBEPIKYIOTH i 3a0e31eUyI0Th Ipasa IepaKaBH;
3) aKTH, 3riffHO 3 IKMMH IePyKaBa BiIMOBJIACTHCA Bi/l IEBHUX CYy0’ € KTUBHUX
npaB y Oyab-AKii cdepi. '

OcobnuBicTh OJHOCTOPOHHIX aKTiB AK A)Kepesia CYYacHOTO MiKHEaApOX-
HOT'O TIpaBa MOJIATrae B TOMY, 110 30008’ A3aHHA, KOTPl MiCTATLCA B HUX,
MaloTh XaparTep 30608’ s13aHL “erga omnes”, T06TO BOHH 3BEpHEH] He [0
SIKOICH IIEBHOI IepyKaBH, a /10 BChOT'0 MisKHAPOIHOTO CIIiBTOBAPUCTRA AEP/KAB.

Axmo B TpaguuifiHiil TOKTPHHI Ta IpaxkTUIi MiKHapoaHoOro IIpasa
npuENUN “pacta sunt servanda” BBaXKAETLCA €AHHOI0 OCHOBOIO Mailxke
BCiX BH/iB MisKHAPOAHO-IPaBOBUX 3000B’s3aHb, TO B CYYACHOMY MIsKHADO -
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HOMY IIpaBi He icHye 6yAb-AKOI iMIIepaTUBHOL HOPMHU, KOTpa 6 3a60poHs-
Ja gepskasamM OpaTu Ha cebe 30008’ A3aHHA B OAHOCTOPOHHBOMY IIOPAAKY .

3 ogHOro GOKY, neaki mii zepskas, Taki, AK parudirailia, IpUAHATTA
1 3aTBEPIMKEHHA JOTOBOPY, MICTATH Y c00i (popMasibHI 03HAKM OJHOCTOPOH-
HBOI'O AKTY. AJjie BOHY € HeOOXiTHUMY eJleMeHTAMU IIPOIiecy YKJIaJeHH
MiKHapPOJHOrO OTOBOPY UM HAOpPaHHA HUM YMHHOCTI. I siKImo iHIa cropo-
HA He BYNHHUTEL AHAJOTiUHMX Ai#i (aKTiB) y BiATIOBiAS, IIi aKTY HE MaTumyTL
IOPUUYHOI CUJIN,

3 iHmroro 60Ky, AKIIO IPABO 3pOOHUTH 3acTepeXKeHHA UM 3AiHCHUTH
OTHOCTOPOMHIO IEHOHCAIIi10 IOTOBOPY mepeibaueHo B TEKCTi ZOTOBOPY, TO
Hi OZHOCTOPOHHI aKTH MATHUMYTh IIPABOBHI edeKT i iXx MOKHaA BBaKATH
OificHUMM OZHOCTOPOHHIMY aKTAMH, IepeA6adeHuME JOTOBOPOM.

Takum YyMHOM, OZHOCTOPOHHI aKTH JAePKaB BIiAIrparoTh BasKJIUBY DOJb
y BupoOieHH] Ta 3acTOCYBaHHI JOTOBipHOro Ipasa.

SanuraHaa AJIA CAMOKOHTPOJIIO

1. Y womy i0minHicme min OCHOBHUMU ma OOonomixrumu Oxcepe-
aAamu mixcHapodnozo npaea?

2. Axi nepesazu MixcHapoOHozo Gozosopy Had iHwumu Oxcepenamu
MincHapodHoz20 npasa?

3. Aruii nopador opmysarnns HOPM MidHAPOOHO20 38ULAEBO20 NPABAT

4. Ara npasosa npupoda 3azanrbHux npuxryunie npaea?

5. Axe micue 3aiimarms 00HOcMOPOHHI axmu depixcas ceped Oxncepen
MincHapodHozo npasa?

6. Ax enausaromv Ha MiNHAPOOHY npagomeopuicmev GOKMPUHU
MiHcHApoOHO20 npasa?

PexomenmoBaHa JiTeparypa

1. Azercudse JI. A. HexoTopble BOIPOCHL TEOPUI MeXXJyHADPOLHOTO
npasa. UmnepaTusable Hopmel / JI. A. Anexcuase. — Toummcu, 1982.

2. Bauwenro H. I1. TlperieaenTs B mexxaAyHapoasom npase / W, I1. Ban-
niegxko, — M., 1977.

3. HanuaenrxoI'. M. O6bp1uaii B COBpeMEeHHOM MeXKAYHAPOJHOM IIpaBe /
I'. M. Hapumxenko. — M., 1988.

4. Kacvan H. @. KoHceHCYC B COBPEMEHHBIX MEXAYHAPOTHBIX OTHO-
mennax : MemxayHapoxuo-nmpasosble Bonpocsl / H. @. Kacbaun. — M.,
1983. .

5. Kopeyruii B. M. Q6mue IpyHIIUITE IPaBa B MeXKAYHAPOSHOM IIpa-
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se / B. M. Kopeuxuin. — K., 1957

6. Kypc mexpgynapoauoro upasa : B 7rt. — M., 1989. — T. 1.

7. Jyxawyx H. H. UcTounurku Me:xgyaapoasoro npasa / U, U. Jly-
kamyk. — K., 1966.

8. Tymcuu I'. H. Teopus mexxapyHapogHoro npasa / I'. |, TyHKnH —
M., 1970.

9. Punumonosa M. B. VICTOUHHKH COBPEMEHHOTO MemnyHapouHoro
npasa / M. B. ®unumonosa. — M. : BIO3H, 1977.
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Po3zain 7
IIPABO MI;XHAPOJTHOI
BITIIOBITAJBHOCTI

7.1. 3araibHa XapaKTepHCTHKA MiKHAapOXHO-IPABOBOI
BigmoBizaasHocTi. Mi’kHapOAHO-IPABOBi BiIHOCHHU
BignmoBigansuocTi. FQpuauuni migcTaBu MiskHApOIHO-
NpaBoOBOI BiANmOBizaJ bHOCTI

IIpumyc € ezemeHTOM OyAb-IKOT'0 IPABONOPAAKY, B TOMY YKCJIi MiXK-
HapogHoro. MiXXHapOZHO-IPABOBA BiINIOBIJaIbHICTE € OOHUM i3 3ax00i6
makxozo npumycy, CupsIMOBaHA Ha OXOPOHY Ta 3aXUCT MiKHAPOJHUX IIpa-
BOBiTHOCHH.

V MiHAPOAHOMY IPaBi CKJIaBCA IPHHIIKIL, BiIITOBiHO K0 AKOTO OyIb-
fAKe MisKHAPOXHO-IMPOTHNIPABHE NiAHHA Cy0 €KTa Mi’KHApPOTHOTO IIpaBa
TATHe 3a c00010 I0r0 MiZKHAPOTHO-IPaBOBY BixnosinaabHicTs. Ileil mpun-
U1 6epe CBiil MOYATOK 3 HPUPOIY CUCTEMH MiKHAPOJHOTO IIpaBa Ta J0K-
TPUHM 1TPO CyBepeHiTeT Ta piBHiCTH Aepskas. Moro ragsHicTs y MiKHAPOX-
HOMYy npaBi 06yMoBJIeHa [TOCTiHlHOI MOTPEe6OI0 BCix AeprkaB y MiATpUMIL
Ta 3MIiIHEeHHI MiYKHAPOAHOr0 IPaBONOPAAKY. TaKkok 3MICT BOTO IPUH-
IUITY 00YMOBJIIOETHLCA TIPUHITHIIOM “pacta sunt servanda”, AKUM BCTAHOB-
JIEHO 000B’A30K Jeps;KaB BUKOHYBATH CBOI MiKHApPOAHO-TIpaBOBi 3000-
B’ s3aHHA.

MiXHAPOAHO-IIPABOBY BiANOBIJANBHICTh MAIOTH 3JATHICTL HECTH BU-
KJIIOUHO cy0’€KTH MiJKHAPOIHOrO IIpasa — AepsKaBH, MiKHAPOIHI OpraHi-
s3anii. Xoua imkoJim icHye TicHMii B3acMO03B’I30K MiK BignoBiganbHICTIO
@isunnol 0cobu Ta fepKaBy 3a CKOEHHS Mi2KHAPOLHOTO IIPABOIIOPYLIICHH A,
npore QpisuuHi ocobu HeCYTh iHduBidyarvHy (KPUMiHANBLHY) BiITIOBiZAE-
HicTh 3a Mi>KHapOJHUM IIDAaBOM, a7Ke BOHHA He MalOTh 31aTHOCTI 6paTu Ha
cebe MLXHAPOLHO-IIPABOBL 30008’ A3aHH Iepel iHIMTUMY YIeHAMH MiX-
HAPOAHOTO CIIiBTOBADKUCTBA.

108



Tepwmin “MmixcHapodno-npasosa 6idnogidanvHicmey” OXOILIIOE TIPABOBi -
HOCHHH, 110 BHHUKAIOTD 38 Mi?KHAPOJHUM IPABOM'Y 3B ASKY 3 MiKHAPOJ-
HO-TIIPOTHIPAaBHUM AisHHAM. TOMy 3MicToM MiKHAapORHO-IIPaBOBOI Bif-
MOBiANBHOCTI BUCTYHIATh Ti HETaTHBHI HACJIAKH, AKi HACTAIOTH AJA
Jep’KaBU B Pe3yJIbTATI MOPYIIEHHA Helo MiXKHapogHOTOo nmpaBa. Brasani
MPaBOBLAHOCKHHU MOXKYTH OYTH SIK IBOCTODOHHIME, TaK i 6araTocTOpoH-
HiMu (y pasi 36inbnieHssa cy6’ €eKTHOrO CKIAAY 38 PAXYHOK YUACTi B HAX
iHmmx cy6’exTiB, OKPiM TOTEPITiNIO] epKaBu). BHHUKAIOTH K 3 TPUBOAY
nepsurHHUX 30006’A3aHb 3a BignosinanbHicTIO cy6’eKTa (aeThcsa Ipo
NepPBUHHUI 000B’ 430K AepKaBU-MOPYIIHULL IPUIVUHUATH TPOTUIIPABEY
IOBEeAiHKY Ta BIATIIKOAYBATH 3aBAAHY IIKOAY), TAK 1 3 IPHUBOAY 3ACMOCY-
B8AHHA NPUMYCOBUX 3aX00i6 3 BOKY ITOTEPHLIOI CTOPOHH (3 METOI0 IPUMY-
CY IeprKaBU-IIOPYIMHHAIL 1O BUKOHAHHA IIePBUHHNX 30608’ i3aub). CTPYK-
TYPOBAHO NPaBOBiTHOCHHM BiZIOBiXaJBbHOCTI MOKHA OKPECIUTH TAKKUM
YUHOM: ‘

1. Jepacasa-nopywHuk Hece IOpUAUIHUII 000B’ 30K 100 IPUIIHHEH-
HA IPOTHIIPABHOTO TiAHHA; JiKBigaii Hacaigkis; BiAIIKOAYBAHHA IIKOAHA.

2. IIomepnina depircasa Mae IPaBO BUMAraTh BKasaHMUX Hii 3 60Ky
LepsKaBU-TIOPYIITHUTL]. \

fKino gep:xaBa-nmopynrHUIA He BHKOHYE CBOIX 30008’ 13aHb 32 TAKMMH
[IPaBOBiJHOCHHAMHU, BilIIOBiJHO BOHA CKOIOE HOBE NNPAB0ONOPYULEHHA, 1 BU-
HUKAIOTh HOBi MPaBOBIIHOCHUHHU, B AKUX ITOTEPIILIIA AeP:KaBa BXKE Mae mpa-
BO-3aCTOCYBaTH IPUMYCOBI 3aX0U IO AePyKaBU-TIOPYIITHUAIIL 3819 BUKO-
HaHHA 11 cy0’eKTUBHHUX 3000B’ I341b.

Y IOKTPUHI BUSHAYAIOTH OPUANYHI Ta haKTHYHI migcTaBu MiKHAPO-
HO-TIPaBOBOI BifnoBiganbHOCTi. KOpUAWMYHUME i ICTABAMY € Ti MiHHAPOO-
HO-npaeosi 30608’A3aHHA, SIKi mopymuia aep:xapa. PaKTHUHUMU TIiA-
CTAaBaAMH € MiHHAPOOHO-NPOMUNPABHI OiAHHA NePKABH.

¥ crarTti 12 IlpoexTy craTei mpo BiANOBiJaIbHICTS AEPIKAB 3a3HAYAETh-
cd, 0 “TOpyIeHHsA AeprKaBoi0 MiKHaPOAHO-IIPABOBOTO 30008’ A3aHHA
Mae€ Micie Toxi, KOJau AigHHA Iiel JepsKaBu He BigmoBinae Tomy, IO BA-
Marae Bix Hel ne 3000B’A3aHHSA, HE3AAeHCHO 8i0 NOX00HEeHHA YU XapakK-
mepy”. HeobximHo 3ayBasknUTH, 10 HOPMH OpaBa MiKHapOAHOI BiAOBi-
nanxsHOCTi (IIMB) He MicTATE IPUIIUCIB 111010 KOHKPETHO1 30608’ A3YI0Y01
MOBEJIHKH cy0’eKTa, ajKe B MiKHAPOIHOMY IIPaBi, 38 JeAKUMU BUHATKA-
MU, IIPOCTO HEMOKJINBO chopMYJIIOBATH abcTpakTHe ITpaBonopyinenus. [IMB
BCTAHOBJIOE JUIIIE “TOTNOMIKHI HOPMU” IJIA BUSHAUYEHHS TOTO, YU GyJI0
MOPYIIEeHHA, YaCOBi paMKH 30008’ A3aHHA TA MOMEHT HOro NopyIIeHH.

¥V mikHapogHOMY IIPaBi, Ha MPOTHBAT'Y HAIliOHAJIBLHOMY, He iCHYE pis-
HUX PEKMMIB BiITTOBIAJBLHOCTI 3aJIEKHO BiJl HOXOAKEHHA HOPMH Heo0-
xigHoi moBeminku. [PKepesraMu MiKHApPOAHO-IPABOBUX 3000B’A3aHb
JEPIXAB MOXKYTh OYTH MincHAPOOHUIL 00208ip, MiHapodHUIL 36uyail, 00HO-
CMOPOHHI axmu depicas, nocmaro8u MixHapodHux cydosux opzania,
pilieHHA MinHAPOOHUX Oopzanisayiil. SIk BUAHO, DOHATTA JXKepeia
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MisKHAPOAHO-TIPABOBUX 30608’ I3aHE € JEUI0 MIUPIITUM, Hi*K ITOHATTA [Ke-
pesa MiXKHAPOAHOTO IIpaBa, ajiyke OCTAHHI MalOTh BUKJIIOUYHO HOPMATINUE-
Huil, a He iHOuBiOyanbHUL XapaKTeD.

IIMB persiaMeHTy€ 3arajibHi KpUTepil BU3HaUYeHHSA AifICHOCTI MixKHA-
POIHO-IPABOBUX 30608’ A3at k. OCHOBOOJIOKHNM € Te, III0 [iSHHA JepiKa-
BM KBaNiiKkyeTbca AK NPOTHUIIPABHE,; AKII0 HA MOMEHT HOTro CKOEHHA 30°
00B’ A3aHHA 3HAXOIUJIOCA B CHJIL IO BiJHOTIEHHIO 10 JepKaBu. I1e Bkasye
Ha Te, 1o B [IMB gie inmepmemnopaavHuii npurnyun, 3sriiso 3. SKUM I8
BUHUKHEHHS BillIOBi TaJIBHOCTI IPOTUITPABHA MTOBEJiHKA TOBUHHA BiAOy-
THUCSH B MOMEHT, KOJIH JepiKaBa nog’s3aHa 300608’ s3annam. MiskHapogHa
MPAKTHUKA BUPIMIEHH S CIIOPiB Y2Ke JaBHO BUKOPHUCTOBYE e npurun. e
CTOCYEThCS HABITH HOABU HOBOI iMIIepaTHBHOI HOPMM MiKHaPOLHOTO
npasa. Bignosiguo mo cr. 64, cr. 71 Bigencpkoi KoHBeHOIT IPO TpaBo
MiHapogHUX Joroeopis 1966 p., mosgBa Takol HOpMU He TATHe 3a COGO0I0
Oy Ib-SIKOTO IOAJIBIIOT0 BUSHAHHS BilIIOBigaIbHOCTI 3a &il, 110 cynepe-
yuJiu 18 y MUHYJIOMY.

ITpu Bu3HaueHHI HEOOXiMHOT TOBEIHKYM NEeP/KABU PO3TAANAETHCS U~
TaHHA JKepesa TakuxX 30008’ A3aHb. KINO 1le — Mi’KBapO HUU LOTOBIp,
BiH ITOBUHEH OYTH IIPABOMipHUM Ta IOPUAUYHO AificHUM (YMOBHU HiHCHOCTI
Mi’KHAapPOJAHHUX JOTOBOPiB BUSHAYAIOTHCA HOpMaMu BiieHCbKOI KOHBEHIIi 1
1969 p.). [l MisKHAPOAHOr0 3BUYAI0 NPAKTHKOK BCTAHOBJIEHO 000B’ A3K0-
Bi yMOBH, 3a AKX MOKHA TOBOPHUTH, IO IIeBHA HOPMAa € 3BUYA€BUM IIpa-
BHJIOM oBeAiHKM: 1) Kooy Mae Mictie foBra i ctabinbHa IpaKTHKA epoKaB
y Tiff um imnrii chepi, B paMrax ssKoi BOHH Ji0Th ONHAKOBO; 2) KOJH TaKa
MOBEeIiHKA CYIPOBOIIKYETHCSH 3alIeBHEHHAM JIeP)KaB, 1[0 TaKi npaBuia
MOBeJiHKH € I0puu4YHO 0608’ a3KoBuMY (“opinio juris” ).

MixxzmapogHu CyJOBHI PO3TIIAN 3HAE BUNIAIKH, KOJIH IXKEePeIoM MiK-
HAPOLHO-IIPABOBUX 30008’ A3aHb OyJIM OJHOCTOPOHHI aKTH epyKaBU — pis-
HOTO POAY AeKJapallii, 3aABU BUIITUX ITOCAAOBHX 0Ci6, HOTH ((popMa He Ma€
0CO0JIMBOrO BHAYEHHSA). ¥ TAKHX aKTaX lepyKaBa BU3HAUAE JIIHiI0 TIOBeJ[iH-
KM Y KOHKPETHUX Mi’KHAPOJHUX ITPABOBiIHOCHHAX, HpUuitMaloun Ha cebe
BignoBigui MiskHapoaHo-TpaBoBi 30608’ A3anuA. [[na HabyTTA TaKUMU
AKTaAMHU IOPUINYHO 060B’A3KOBOTO XapaKTepy He BUMaraeThCs aHi 0Co0IH-
BOI IpoLeAypH NPUHAHATTA, aHl OyAL-AKOI 3rogu 3 IXHiM 3MicTOM 4n pe-
akIii 3 60Ky iHIMIMX Aep:kas. BeayMoBHUE XapakTep 30008’ A3aHb 6a3yeTh-
csa Ha 7o0poBiIBHOCTI ixX mpuitHaATTA. BifnosigHo, 3amikaBieHna geps:xasa
Mae IpaBO BUMATaTH JOTPUMAHHA TAKKUX 30008’ A3aHb. PaszoMm i3 Tum gep-
’KaBa BiJIbLHA Y CBOeMY BHOOPi MeperIAHYTH BJIACHY ITO3UII10, TOOTO Bij-
MOBHUTHCS Biji paHinIe NpUHHATUX TAKUM YUHOM 30008’ A3aHb.

ITocTaHOBY MiXKHAPOSHUX CYAOBUX OPTAHIB HE MiCTATH 30008’ ABAHHS
3arajbHOT'O XapaKkTepy, ajyKe CTOCYIOThCH JHIle CTOPiH CIIOPY Ta MijJis-
raroTh OJJTHOPA30BOMY BUKOHAHHIO. SIK BijoMoO, 1Ipu 3BepHEHHI 10 MisKHADOA-
HUX CYAOBHX OPTaHiB CTOPOHH IPHUIIMAIOThH Ha cebe 3000B’A3aHHA IOT0-
OUTHCA 13 IIO3UIIICIO CYZOBOT0 OPralHy Ta BUKOHATH IIPUAHSATE 110 cCipasi
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pimeHHs. CHOPH MOMKYTB CTOCYBATHCA TJIYMAYEHHS JOTOBOPY, OV Ib-AKO0-
ro NIUTAaHHA MidKHApPOAHOTO IpaBa, HAABHOCTI QAKTy, € MOPYIICHHAM
MIXXHapOAHO-IPABOBOTO 3000B’ I3aHHS, XapaKTepy Ta pO3MipiB Bignixo-
JAYBaHH{A 32 DOPYIIeHHA MIdKHAPOAHO-TIPABOBUX 3000B’A3aHb. Takum
YHMHOM, CyZOBHil OpraH BCTAHOBIIOE iHOUBIOYAAbHI Npasuia nogediHKu
dns depicas, 30008’ A3AHHSA IOAO AKUX € CAMOCTLHHOIO IIicTaBow MiKHAa-
POJHO-IIPAaBOBOI BiNIOBiIaNbHOCTI. 3BUYAiiHO, MiICTABOIO A4 Hei MOKYTE
OyTH JuITe IPaBOMIipHi pillleHHS CYZOBUX OPraHiB —BHHeCeH] Bigmosigao
no Craryry Mimxuapoauoro cyay OOH uu 10 mo/10:%eHb yrogm-KOMIPOMi-
CY Mi’K CTOPOHaMM IIPO BCTAHOBJIEHHS TUMYACOBOIO ap6iTPaskHOTO CY40-
BOT'0 OpPraHy Ta i3 JOTPUMAaHHAM 3arajibHOBU3HAHUX HOPM 1 MpUHIIKUIIB
Mi’KHapOJHOT'O IpaBa. :

IlizcTaBolo AJa MisKHAPOAHO-IIPABOBOI BiAIIOBI faIbHOCTI Jep:KaB MO-
KYTH OyTH TINIBKY Ti pioreHHs MiKHADOIHUX Opragisaniii, aki srigxo 3i
CTaTyTOM ITiel opraisanii MaroTh OPUARYHY CUJIY IS JePKAB-YUACHUIE:
3a 3araJbHUM IPABUJIOM, IOPUANYHO-000B’ A3KOBOI0 XapakTepy HabyBa-
I0Th aKTH, AKi CTOCYIOTHCA aAMiHiCTPATHBHUX UTAHE Iiel opranisaii.
Onnak € BuHATKY, Hanpukjag Paga Besnexu OOH, axa Ha migcrasi ct. 25
racT. 48 CraryTy OOH Mae mpaBo BUHOCHTH Pe30JIOLII, AK] € ocTaToOuHN-
MH Ta OPUANYHO 060B’ A3KOBUMH A4 11 AepKaB-dIeHiB.

Y Mi>KHAPOJHOMY IIPaBi He IPOBOAUTHCS BIAMiHHOCTL Y pesKuMax Tak
3BAHOI AOTOBIpHOI Ta AeiKTHOI BifnioBiganbHocTi. Te caMe erocyeThed i Bij-
HOBiflaJILHOCTI 3a cepHO3HI MOPYINEeHHs iMIIepaTHBHIX HOPM MisxHApPOI-
HOT'O IIPaBa — BiAMIiHHICTH JIEMKUTH JHIIIE V IIOM[MHL HACIIIKIB TaKUX
MPOTUNPABHUX NifdHD.

7.2. MixknapoaHe npoTUnpaBHe TiAHHA 9K (aKTHYHA
MiCTaBa MiKHAPOIHO-NPABOBOI BixmoBiZaanHOCTI

OCHOBHMMY 03HAKAMU Mi’KHAPOAHO-IIPOTUIIPABHOIC AiAHHA (Hagani —
MIIO) e re, m1o: 1) me noBexinka (1K AKTUBHA, TaK i aCHBHA), KOTPa MOJKe
0yTu mpHCBOEHA AePKaBi 3a MiKHAPOAHMM LIPABOM; 2) Taka IIOBeJiHKA
[IOBUHHA OyTH MOPYIIEHHAM MiKHAPOIHO-IIPABOBOr0 30008’ A3aHHA miel
zep:xaru. Oznaku MIT, ski Bigo6paxeno y cr. 2 IIpoekTy, BKa3yioTh Ha
ABOX€EJIeMEHTHY CTPYKTYPY MiKHAPOJHOTO IIPaBOIOPYIIEeHH. Y. TeAKNAX
JoKepesiaX aBTOPH CTOSATH Ha HO3UIIil YOTUPHOXEJIEMEHTHOL CTPYKTYPH Mis-
HapOJHOT'0 IPABOIOPYIIEHHA, 3alI03UYeHO] 3 HAIiOHAJILHOT'O ITpaBa.

Ckjanacsa HOpMa, 3TifHO 3 AKOI0 KBawidikanisa gianHsa gep:xaBU SK
MIXXHapOJHO-IIPOTUIPAaBHOIO BUBHAYAETHCA MIsKHAPOAHUM IIPaBoM. Jlep-
KaBa He MOXce NOCUAAMUCA HA CBOE BHYMPIULHE NPABO N 00T PYHTYBAH-
HfA TaKO0l HOBeAiHKU AK IIPABOMipHOT (CamMe TOMY 3aKOHOZABCTBO 6ararbox
JepIKaB BCTAHOBJIIOE IIPABUJIO IPIOPUTETY HOPM MisKHAPOSHUX LOTOBOPiB
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Haji HOpMaMU HalllOHAILHOT0 3AKOHOAABCTEA I 0608’ I3K0Be KOPeKTyBaH-
HA 3aKOHOMABCTBA IIe MiJl Yac HiAroroBuoi mpoleAypu A0 YKAALEHHA
MiMkHEapoAHoro forosopy). Ile mpaBuo Bigobpaxeno rakox y ¢r. 27 Bi-
IeHCBKOT KOHBEHTIII Tpo IpaBo MikKHAPOIHMX A0roBopiB 1969 p.

3a 3araibHUM IIPABUJIOM REepPiKaBl Ha MikEapOAHOMY PiBHI IpPUCEBO-
0€ThCA TIOBeginKa 11 opeanis uu iAMIHUX ¢Y6 €Kmis, 1o OitOTE 34 6KA3i6-
Kamuw, nid wepi8HUYMEOM UU Nid KOHMPoLem TAKUX opzanie. Taxum
YUHOM, IPHCBOCHES MOBEAIHKY AepPKABL AK Cy6 €KTY Mi’KHADOZHOTO
IIpaBa 3H1ACHIOETHCSA Ha ‘0CHOBI UiTKO BCTAHOBICHIX R‘pHTepiiB a He TIpo-
CTO Ha MifiCTaBi BCTAHOBIEHHA MPHYHHHO- HACTIAKOBOTO 8B’ A3KY.

I[epaicaBl HPUCBOIOETHCA ToBeAiHKA T1 opTaHiB Hesa e Ho Bif TOT0, AKY
TIIKY BJIATY BOHM TPEACTABIAIOTEH Ta Biff Mics B cucTeMi Jep:KaBHOTO
amapaTy (MeHTPAJTBHUH Uy MYyHITHTaAbHRI oprau). Opramom nepiasu
B Mi>KHAPOTHOMY TIDaB1 BBASKAETHCST 00004 UV (pOPMYBAHH, TITO MAE TAKHUH
cTaTyc 3a BHYTpiliHiM irpasom. Pa3oM i3 TuM flep:kaBa Moxke 6y TH BU3HA-
Ha BifnoBiZaAbHOI0 34 TTOBeAIHKY 0¢Oo0M UM (DOPMYBaHHS, IO HE € OpTa-
HaM¥ Aep:KaBu BiAoBigHo Ko Ii BHYTPIITHLEOTO TpaBa, mpoTe iM denezo-
6aHo 30iilicHioeamu 61a0Hi NOSHOBANCeHHA Y TIeBHil cdepi (11e MOKYTH
GyTu AepiKaBHi yCTAHOBY, HATII BAEPXKABHI KopIioparii uu HasiTh HpHBaT'
Hi KOMIaHii).

Hna nprCcBOCHHSA MOBEAIHKH B TPUHIAII He Mae 3HAUEeHHA hopma Jep-
JKABHOIO YCTPOI ¢cy0 €KTa, ajjke TOCUAAHHS Ha Te, 1[0 diegepaTbrHa Bia-
J1a 00MEMEHA ITeBHOIO Mipo10 B KOHTPOJII 3a oOprasnaMu ¢y6’ ek Tis degepariii,
He € 06CTaBUHOI0, 1[I0 BUKJIIOUAE IIPOTUNPABHICTS mmoBefiinku. IluTanns
MOJKYTH BUHMKATH Y BUMAJAKY HAABHOCTI KOHCTUTYHiNHOT HOPDMU HOAO
BHOBHOBAXKECHHA aAMiHiCTPaTUBHO-TepHUTOPiaNbHOI OAVHUIIL HA YKJIaJeH-
Hs MIKHAPOAHUX YTOJ 1, BifimOBIAHO, CAMOCTIIHOTO TIPHIHITTA MiMHA-
POLHO-TIPABOBHX 3060B’A3aHb. PiBenr BIIMBY aAMiHiCTPATUBHO-TEPH-
TOPiadBHOTO YCTPOIO JepiKaBu Ha 00CAT BUKOHAHHA M1XKHADPOZHO-IIDaBO-
BUX 30608’ 43aHb MOKe 6yTH CHEI[iabHO PErIaMEHTOBAHO Y KOHKPETHIX
MiKHAPOTHUX yrogax.

IIpu BupimenHI TUTAHHSA TIPUCBOEHHS TIOBEi HKY 110CaZ0BOI 0CO0H U
‘thopmyBanHi GepeThCH K0 YBATH, YU Ai€ Taku#l cy6’eKT came B opimi it
STKOCTIL, HABiTH 18 nepesuwjeHHAM MexH CAYHO608UX NOBHOBAN} EHb 1B NOPY-
ULeHHAM 6KA31B0K.

MixxHAPOJHOMY TIPABY BifoMi BUNANKY HAKAHHA YV POSHOPALKEHES
oprauy oxHicio rep:kapoio inmrii. Toxni HenpapomipHa IoBeiHKa IIPUCBO-
T0ETHCS JepiKaBi-KopucTyBauy, AKINO Oyae 10BeIEHO, 110 OPTaH 311 HcHIO-
‘BAB BJIAJHI TTOBEOBAMKEHHA Bifl iMeHi Hicl TeprcaBu.

34 3arars,HEM TPABHIIOM JepKAaBi He MOXKe Oy TH IIPHCBOCHA TIOBEAIHKA
IpUBATHUX 0Ci6 Ui PopMYBaHb (3BiCHO, SAKIIO IM He fejIeroBaHO NepiKaB-
HO-BJIAjiHI TOBHOBAKEeHH ). BHHATKOM € MOBeiHKA TIPUBaTHIX 0¢i0, AKIIO
BOHN 3IiMCHIOIOTE 1132 6Ka3i6K010 NEPKABH 400 KOJIM TaKi 0co6u Jil0TH
nid xkepisnuymeom uu Koumpoaem feprxasu. TIpu BUpiieHHi nuranua
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MPUCBOCHHSA OB IHKN, H[0 3AIACHIOBAIACH Wi KePIBHUIITBOM YU KOHT-
poJieM, ¢yTTEBE 3HAUEHHS Ma€ BCTAHOBJICHHS CTYIIEHA TAKOTO BILJIUBY
BJIACHE Ha IPOTUNPABHY 3 TOUKHU 30Dy MIKHAPOAHOTO IIpaBa MOBEeIiHKY.
Jlnst uX BUMIAAKIB He TOTPIOHO HASBHOCTI ¥ TaKUX 0ci6 yu dopMyBaHb
JleJIETOBAHMX AePIKABHO-BIaJHAX TOBHOBAKEHE.

Inmnii BUHATOK €TOCYEThES CUTYATIiT, KO 0coba un rpymna ocib, 3a
aidcymmnoemi um HecnpomodcHocmi opimiiinol Baasu, HaMpUKIIAL, i yac
coIiayIbHUX PEBOIONii, iHo3eMHEOl OKymalii, rpoMafAHCHKOL BiliHA (KO-
JI YacTHHAa TepuTopii He KOHTPOJIIOETHCA odinifiHoo Biragoio abo Biaxa
He MOJKE pealiisoByBaT'cB6l TOBHOBAKEHHA y TIeBHiil cdepi cyciiabaOTO
MUTTA) Ta 32 YMOBHU HAraIbHOI IOTPeOHU, Gepe Ha cebe npepozamuey 3aitic-
HIOBaT BAaAH] GYHKIII 6e3 oQiyiltnozo canrkyionysearnns. Takox gepxa-
Ba MOJKe HeCcTH BiAMOBINaibLHICTE 34 IOBEIIHKY IIOBCTAHCHEKUX PYXiB, aje
38 YMOBY CMEOPeHHA HUMU HO6020 Ypady 1u HO60L Oepicaeu (IPH HEOMY
JETiTHMHICTD YM HeJIeTi THMHICTE CII0co0y HAOYTTS BiIaay He Mac 3HAUCHH).

Hespaxaiouu Ha Bei BUIeHABEAEH] TIONOKEHHA, fepiKaBa MOXKe TiEo
Y{ IHII10I0 MipOI0 BUSHATH OYAL-AKY TTOBEIiHKY AK C8010 81ACHY.

Ockinpru MIII mMosxe 6yTH pesyabvmamon 83aemodii derinvrox
cyb’eKxmis, IPUUOMY OJHOMY 3 HAX HATeKUTE Opy2opadra poas (JooMo-
ra 9 COPUAHHSA, KEPIBHUIITBO YU KOHTPOJIDb CTOCOBHO IIPOTHIDABHOI
MOBEeAiHKM), TPEMYC BUHIKAE TIOL0 1HITOTO cy6 eKTa, OCKIJIBKH MOCTaE
HHUTaHHA 8idnogidanvHocmi y 36’ A3ky 3 CiAnHAM iHUL020 cYO’ exma abo
noxidnoi aionosidaavrocmi.

SKIno oguH cy6’€KT HaLa€ JOMOMOrY iHIIOMY 3 MeTOI0 CIPUAHHA CKO-
€HHIO NPOTUIIPABHOL TOBEAIHKM, TO BiH Hece BiIMOBIIaNbHICTD 32 CBO1 Mii.
[IpoTunpaBHY HOBEIHKY 3HilICHIOE Tepinwii cy6’ €KT, APYTHi JIHIIe CIIPH-
fle, HaIal0uu, HAIIPUKJIaLT, ‘QiiH'cho‘By romomory. Taxa BiAIoBiAATBEHICTE
MOKe, OflHAK, BUHMKATH 3a YMOBH, KOJU JiepikaBa pobuia e, 3HAIOUN
npooberasuau MILI, Ta Kouu e AisHuA 6yii0 6 MidKHAPOAHO-TIPOTUIIPAR-
HUM, OYAYIU CKOEHHMM Ii€i0 KEPIKAaBOIO BIACHOPYY (TOOTO I AepiKaBa
nogunra 6ymu noe’a3ana “nopyuieHum” 30608’ A3aHHAM 13 TTOTEPIILIO0
JEPKaBOIO).

Ipyruit BUDag0K CTOCYEThCA BIAOBIAANBHOCT [epiKAaBY 34 KepisHUY-
meo i KoHmporb, O 3MIHCHIOETHCA BiJHOCHO CKOEHH A 1HIITOI0 AePKaBoio
MIIJL. ¥YMoBYM HACTAHHS BifNOBiNAIBHOCTI 3aUIIAIOTHCA TAKNME CAMUMM,
AK LA TOIIOMOTH i cHpuaHHA. ¥ Cy4YacHUX MiKHAPOJAHUX BiIHOCHMHAX
TaKe MOJI0JKeHH Mo)Ke OyTH 3aCTOCOBYBaHe Y BUIIanKY BificbKOBOIL OKy-
nanii‘ogHieio nepaxanolo TepuTopii inmoi. KoETpois 03HaYac HAABHICTE
BJIAAHUX HOBHOBAYKEHE (HA BIAMIHY Bif KOHTPOIIO ¥ 3OilfiCHEHH] TpOTH-
IpPaBHOI NOBEAIHKH IIPUBATHUMH Oco6aMH 4 (GOpPMYyBaHHAMU), 4 KepiB-
HULNTBO MOBUHHO IIPOABAATHCSH vV GaKTHUHOMY YIIpaBJIiHHI TPOTHUIIpDAB-
HEMM JigMu immroro cy6’exra. s crarTsa nepenfavac BHEUKHEHHA Bifg-
MoBiNAMBHOCTI 38 TPOTHOPABHY IIOBEAIHKY 1HIIIOIO cy0 €KTa 'y NOSHOMY
obcasi.
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ITpo moxigny BignoBiTanbHiCTh MOXKe Oy TH 3TaJlaHO ¥ BUNIAAKY NPUMY-
cy OfHOTO cy0’€KTa HIONO CKOEHHS IHIIUM MiXHAPOAHO-IIPOTUIIPABHOTO
niaundg. [Ipuyomy geprkasa, Ha BigMiny Bijg monepegHix sunagxis, Oyme
HECTH BiAIIOBiJaJbHICTE 3a HACHIAKY JJSA TPEThOI AepP:KaBH He3aJeKHO
BiZ TOro, yM OB’ fA3aHA BOHA 3000B’ I3aHHAM ITepe] Helo.

7.3. Bugu MiskHapOTHHMX IMPaBONMOPYLIEHB

OxHoakTHi Ta TpUBaIOUI Mimnaponnd-npOTnnpaBHi migaasa. Take
poamesxyBanHa MIII BUBoguTHCS 31 3micTy cr. 14 TIpoexTy i Mae mpak-
THYHY 3HAUYIiCTH TPU HOT0 3aCTOCYBAHHI IT0/I0 BCTAHOBJIEHH S MOMEHTY
CKOEHHSA MIPOTHHPABHOTO AiAHHS Ta BUCYHEHHS BUMOT III0JI0 HPUIIMHEHHSA
OPOTUIIPABHEUX Aifi mOTepIiJauM cy6’ eKTOM. '

Bignosiguo no ct. 14 IIpoekTy, odHoakmHue npomunpaste disnHs BBa-
YKACTRCA 3AKiHYeHUM Y TOH MOMEHT 4acy, KOJIHU BOHO 30ilicHIOEmMbCA, HA-
BiTH AKIIO HOT'0 BOJIMB i HACHigKM OyayTh TpuBaTH. SIKINO NpOTHIIpABHE
JiTHHS Ma€e mpueanduil xapaxmep, TO IOPYIIEHHS IIPOJOBKYETHCA ITPO-
TATOM YCBOT'O Yacy, KOJH BOHO 3aJHIIAETHCA TAKUM, HI0 CYNepPeyuTh
MisKHapOAHO-IPABOBUM 30008’ A3anuAM. [Ipu Bignecerni MIIII mo Toro
yu iHIITOro BUAY OepeThcA 4O yBArv Tak 3BaHa MIEPBMHHA HOPMA, AKa Mi-
CTUTE IPUIIKC 000B’ I3K0BOI MOBEAIHKY, Ta KOHKPETHI 06CTaABMHY CIIpaBH.
Takxox BaKJIHBHM € Te, IO Mpusaie npomunpasne dianns nepectae
6yTH TAKVM 3 MOMEHTY Horo npunuHenrns. SIkmo ifioro npunuHeHHS He
Bin6yBaeThCa mix uac peasisanii Mi>kHapoAHO-TIPaBOBOI BiAmOBifaIbHOCTI
JepKaBU-IOPYIIHUII, BOHO 3aJHIIAETHCA TPUBAOYUM. BeranoBijieHHS
TPUBAJIOCTI MPOTUNIPABHOTO NiAHHSA BIJIMBATHIME Ha PO3MipH BigIIKOLY-
BaHHA IOTePIiIif CTOPOHi. '

Crnanui npasonopymenns. Icuye unmasio 30608’ A3aHb, AKi mepegda-
Yai0Th, HI0 IX MOPYIIEeHH d OyAe MaTH MicIle JIUINE y Pasi cucreMaTUIHIX
aiit, TobTo e JissHEA, [0 OPOAOBAKYIOTHCA 3 MOMEHTY TIepIiol il uu 6e3-
AiAABHOCTI 31 cepii AiAHL, AKi GOPMYIOTH HPOTHIIPABHY HOBeZiHKY. Ilpn
IbOMY HepIiua Iisa (uu 6e3niAnsHicTh) He OyAe BBAKATHUCS MOPYIICHHAM
TAKOI'0 MiXKHAPOAHOTO 30008’ A3aHHA AOTU, JOKHU IXHA KinbKicThb He Oyme
JIOCTAaTHLOIO AJIf BU3HAYEHHA Horo mopyiueHHsa. KinbkicTs miil, aki mo-
BMHHI BigbyTHcsa, 1106 MaJio Miclie DOpPYIEeHH 30008’ A3aHHA, BU3HAYA-
eTbcs 3a GOPMYJIIOBAHHAM i METOI0 IEPBUHHOI HOpMU. TaKO0XK € BaXKJIH-
BUM, I100 Aep:KaBa HA MOMEHT IIOYATKY CKOEHHA NPOTHIPABHUX AifAHB
HecJIa BiANOBiAHE 3000B’A3aHHA, Y IPOTUICKHOMY BUNAAKY BiAnoBigHa
KBayidikaiia gisap Oye 3aifiCHIOBATHCS 3 MOMEHTY BUHUKHEHHA TAKOTO
30008’ a3anus. 3BUUYANHO, Oy Ib-AKe NiIAHHS i3 cepil AiaHb, 1110 POPMYIOTH
CKJIAJHe TOPYIIeHHs MiKHAPOAHOro 30008’ A3aHHA, MOXKe caMo cob010
0yT¥ MOPYIICHHAM iHIIIOT0 MiXKHAPOAHOr0 3000B’ A3aHHA.
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Cepiio3zHi mopyuresHa MisKHAPOIHO-NIPABOBMX 3000R’A3aHE, IO BH-
INIMBAIOTH 3 iMIIepATHBHHX HOPM 3aTaJbHOr0 MiKHAPOTHOTO HpaBa.
Y MiskHapomHOMY TpaBi CKianacsa KaTeropis iMnepaTUBHUX HOPM “jus
cogens”, TKi TOPOAKYIOTE 30008’ I3aHHA, 1[0 CTAHOBJIATD 3araJIbHUHA iR-
‘repec AJ18 MisKHAPOAHOTO CITiBTOBAPHCTBA 3arajioM, i Tak 3BaHi 30608’ s13aH-
g “erga omnes”. 3po3ymio, 1Mo TOPYIIEeHHA cy0’ €KTOM MiXKHAPOIHOTO
IpaBa TaKuX 30008’ A3aHb IOBUHHO MAaTH HACJHIAKY, BigMinHi Bix Hacain-
KiB “3BUUYatHOro” MisKHAPOJHOTO IPAaBOMOPYINeHHA. [leaxi ropuern-mix-
HADOJHUKY POSME’KOBYIOTE IPABONOPYIIEHHS HA MINCHAPOOHI 3104UHU
Ta denikmu.

Kowmicis mixkmaapoguoro npasa (KMII) y I'magi IT1 ITpoexTy mpu xapak-
TePHUCTHITI OCOBIMBOTO BUAY MisKHAPOSHUX IPABOIOPYINEHb BiAi M 1A B
KOHITenil “3JI0UMHY Jep:KaBu’” i BUSHAUMJIE IX AK “ceplo3Hi MOpyIIeHHEA
MiXXHAPOAHO-IPABOBUX 30608’ A3aHb, IO BUIJINBAIOTL 3 iMIePATHBHUX
HOPM 3araJibHOr'0 M1KHapOJHOTO IIpaBa’”.

Bignosizao g0 cT. 53 Bigencbkol kouBen1ii 1969 p., mig iMneparusuoio
HOPMOIO PO3YMIiIOThH TaKy, HI0 NIPUAMAIOTH i BUBHAIOTH MiKHADOIHUM
CHIiBTOBAPHCTBOM 3aTaJIOM K HOPMY, BIIXUIEHHA Biff AKOI HeJOIIyCcTHMe
i Axa MoXKe 6yTH 3MiHeHA HAaCTYITHOIO HOPMOIO 3aTraJIbHOTO MidKHAPO{HOI'O
IIpaBa TaKoro K xapakTtepy. Ilo HOpM “jus cogens” BIAHOCATD, HANIPUKJIA,
NMPpUHIIUII He3ACTOCYBAHHSA CUJIN, IPUHIMI CAMOBU3HAUEHHS HAPOXiB
(namiit), 3a0opoHy pabcTBa, TOPTYP, FEHOITUAY, allapTeify, OCHOBHI HOpMU
ryMaHiTapHOro npasa. [1s HacTaHHA 0COOJIWBMX HACHIAKIB Y pesyabTaTi
TAKUX MOPYILIeHb HeOOXimHMM € 11X “cepilosnuil” xapakrep, To6TO IOPy-
lIeHHA Ma€ 6YTH CYIPOBOKeHe IPyOUM Y1 CHCTEMAaTHYHUM HeBUKOHAH-
1AM 30608’ A3aHb.

Hacrnigkn rakux MII]], Axi BcTaHOBJEHO Ha AOAATOK J0 3arajJbHUX,
NOJIATAIOTEL Yy TOMY, I1o: 1) nepkaBu IOBUHHI CIiBIIpaIloBATHA IpaBOMip-
HUMU 3ac00aMH 3 MeTOIO IIOKJIACTH Kpail OyAb-AKOMY cepil03HOMY HOPY-
IIeHHIO MiXXHapOJHO-IIPaBOBUX 3060B’A3aHb, 110 BUILJIMBAIOTE 3 iMIepa-
TUBHHUX HOPM 3arajbHOTO Mi’KHAPDOJHOTO IIpaBa; 2) KoaHa AepsKaBa He
IIOBUHHA BUSHATHU IPABOMIDHUM II0JIOKEHHA, 110 CKJIAIOCH B Pe3yIbTaTi
TAKHX IOPYIIeHb, 1 He HaaBaTH XOHNOMOTY B 36epeKeHHi TaKoro cTaHy.

7.4. OOcraBMHH, IO BHKJIKYAIOTH MiKHAPOTHY
IPOTHIIPABHICTD

¥ miskHApPOAHOMY HpaBi CKJIAINCA HOPMHU, 110 MIiCTATD Ilepeik obeTa-
BUH, HAABHICTb AKKX JAa€ 3aXUCT BiJ MOCHIAHHA HA MOPYIIIeHHS MijHA-
POIHO-TIPaBOBOTO 30008’ A3aHHA. BOHM 3aCTOCOBYIOTHCA N0 OYIB-AKOTO
MIII, He aHYJIIOIOTH i He HPUMIUHAIOTL 306008’ 13aHb, ajie NO3BOIAIOTH
THMYAaCOBO, 1O BHUKHEHHSA OOCTABUH, YXUIUMUCS 810 [X BUKOHAHHA.
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V¥ raasi V IlpoexTy mogano Bei o6cTaBMHEY, AKi BUBHAIOTH HA Tell Mo-
MEHT 3araJbHUM MiXXHapOIHUM HPABOM: 32004, cCAMO3AXUCT, rcoumpsa—
x00u, ope-manop, cmuxiiine Aux0, cMan HeobxiOHocmi.

KOpuauuno giicHa 3zoda gepi<aBu Ha CKOEHHS KOHKPETHOTO JiAHHS
IHIIIOI0 AEPIKABOIO BUKJIIOUAE IIPOTHHPABHICTS MBOTO AiAHHA BiJTHOCHO
mepinoi gep:xkaBu. BUKJIIOUeHHA TTPOTUIIPABHOCTI 3AiNiCHIOETHCA Ti€0
Mipomo, axor 0yJa HamaHa BignosigHa sroxa aep:xkasu. 1lix ropuguyuno
IIHCHOIO 3T0ZI0I0 PO3YMIIOTh 3rOy, IO HagaHa KOMNemeHmHow 0co060i0
(KoTpa Mae AeseroBaHi Jep:KaBoo IOBHOBAKEHHA HA HAJaHHS BiAIOBiqHOT
3rozu) i Aka He € HeRilicHOIO (Ha,qanom y peayJabTari mpumycy abo B cuy
iHmux ¢paxTopis).

IIporunpaBHicTh TOBELIHKY BUKAOUAIOTH, AKIIIO e AiAHHA € 3aK0H-
HUM 3aX0/[0M CAMO3aXucmy, 1o npuinaTuii Bignosiguo go cr. 51 Cra-
ryty OOH. CaMo3axucT, ofHAK, He BUKJIIOUA€ ITPOTHITPABHOCTI ITOBEJiHKH
CTOCOBHO ITeBHUX BUAIB 30008’ a3aub. e cTocyeThess MidKHAPOAHOTO.IIpa-
Ba MIpaB JIOJMHM Ta MisKHApPOAHOrO ryMaHiTapHoro npasa. Tepmin “sa-
KOHHUMI” o3Hayae, mo Taki Ail noBuHHI BigmoBigaTH 30008’ A3aHHAM
IIOBHOI CTPHMAHOCTI, {0 3aCTOCOBYIOTH V pa3i 36poilHOT0 KOHQIIIKTY,
a TAKOJK BUMOr'aM CIIiBPO3MipHOCTI Ta HeoOXiZHOCTI.

He e mpoTunpasHUM IiAHHA Aep:KaBKU CTOCOBHO iHIIOI Tieio Miporo,
B AKiH Ile iAHHA € KORMp3axodom, IPUIOMY Y 3B’ A3KY 3 IIPOTUIIPABHUM
miAHHAM inmoi gepsxaBu. KoHTp3axoay € o4HUM i3 BUAIB MiKHapPOIHOTO
MIPUMYCY, 1[0 3aCTOCOBYIOTH 3 METOIO BILIMBY Ha JepyKaBy-NODPYIIHUIIO
010 IPUIIMHEeHHSA MPOTUIIPABHOI TOBEAIHKY Ta BiAIIKOAyBaHHA MIKOLM,
YMOBM IPaBOMIPHOIO 3aCTOCYBAHHA KOHTP3aXO04iB BusHaueHi B 1. ITu. 3
IIpoexrTy.

IIporunpaBHicTE DOBEAIHKHY JepPiKaBHU BUKJIIOYAIOTD, AKIIO 1ie AiAHHA
00YMOBJIEHO popc-madcopom, SKUHA y MiXKHAPOZHOMY IIPaBi — Iie MPOSAB
HenepeGOPHOI CHIM UM HemepeabadyeHol oAil, 1o He niddaombcsa KoHm-
poaw i3 6oky depacasu Ta AKi 3pobusm 3a MuUXx 06CTABUH BUKOHAHHA
30008’ A3aHbL MAMEPiALbHO HeMmoXcausuM. [lepxaBa He MO e TIOCHTATUCH
Ha QOpC-MaKOPHY CUTYAIIilo, AKINO BOHA 06yMOBJIeHa, IiJIKoM abo yacT-
KOBO, i1 BJIaCHOIO MOBEAIHKOIO a00 AKILO JAeprKaBa IpUiiHsIa Ha cebe PU3HUK
BUHUKHEHHA Taxoi cutyarnii. Tepmin “HernepebopHa cuja” o3HaYa€ Taky
IEePeIony, AKY Jep:KaBa He MOrJa MOJ0JaTH BJIaCHUMU CUJIaMU YU AKOI
BOHA He MorJia yHUKHYTH. IIpnyomy HenepeOopHa cujla UM Hellepeadade-
HAa HOAisg MaioTh 6yTH HOB’SA3aHi 3 MaTepialbHOK HEMOMKJIUBICTIO BUKO-
HaHHA 30008’ asanud. lle MomyTs 6yTH ax moxil (HecnpusTauBi noroxui
YMOBH, 3eMJIeTpYC, MOCYyXa, HABOAOK), TaK i aii (BTpaTa KOHTPOJIIO HAJ
YACTUHOIO TepUTOPil, pyHHYBaHHSA B Pe3yJbTaTi BichbKOBUX Ai#l immmoi
Iep:xaBu). @opc-MayKop HE OXOILTIOE CATYAITi, IO MOTJIH TiIbKY YCKJIa JHH-
TH BUKOHAHHA 30008’ A3aHb, HAIIPUKJIAM, IIOJiTUYHY Y¥ €KOHOMIYHY KpH3y.

IIpoTumnpaBHicTh MOBEIiHKM AePKaBU BUKJIIOUAETHCA, AKINO ¥ BUKO-
HaBIA TaKuX Aiil He OyJio B cuTyauii cmuxillnozo ruxa iHIII0T0 pO3yMHO-
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o cIIoco0y BpATYBATH CBOE KUTTA ab0 KUTTA AoBipeHUx omy oci6. Ha
CHUTYAI[iI0 CTHXIHHOr0 IuXa He MOKHA MOCUJIATHCH, SKIIO BOHA 00yMOB-
JIeHa IIITKoM a60 9aCTKOBO TIOBEAIHKOIO BiAIOBiAHOI fep:KaBu a00 AKIIO
JiAHHS 0co0M CTBOPHUTH Iie 0iabiny Hebesnexky. Ha mpaxTuii oa HopMa
38CTOCOBYETHCHA, HATIPUKJIA, KOJIM MOBIiTpAHI ab0 MOPCHKi cyaHA Yepes
MoraHi MoroAHi yMOBH UM TeXHiYHi HECIIPABHOCTI MOTPATLNANM HA TEPH-
ropito iHmol xep:kaBu abo Kou 34iMCHIOBaBCA HeNepeabadyeHU BUKUX
3a0pyAHIOIOUYNX PEYOBUH TOIIO.

Hep:xaBa Mae mpaBo, 3TiTHO 3 HOPMOIO 3arajIbHOIO Mi*KHAPOJHOT'O Ipa-
BA, IOCUJIATHCA HA cMaH Heobxidnocmi AK Ha 00CTaBUHY, 0 BUKJIIOUYAE
[IPOTUIIPABHICTH ¥ TAKHX BAIIAKAX: KOJIV IIE € EJUMHUM IIJIAXOM 3aXUCTY
CYTTEBOTO iHTEepecy Bij Ginpiroi abo HeMUHY40l Hebe3neKu i He 3aBAae
cepiio3Hol HIKOAN CYTTEBOMY iHTEepecy Aep:KaBH YH Nep:Kas, BLIAHOCHO
AKHX icHye MixxHapoaue 3000B’ A3aHHA, a00 Mi’KHAPOJHOMY CIIiBTOBapU-
cTBy 3arasiom. HasiTs 3a Takux 06CTaBMH ITOCUJIAHHA HA CTaH HeoOXimHocTi
HEeMOXKJIMBE, AKIN0 KOHKPEeTHEe MIXXHAPOAHO-IIPABOBe 30008’ A3aHHA
BHKJIIOUAE MOYKJIMBICTh TAKOI0O MOCUIAHHA ab0 AKINO JepKaBa CIpusaaa
BUHMKHEHHIO CTaHy Heobxifmocti. CraTTsa 25 He cTOCYyETHCA BUNIAIKIB,
KOJIX BiIOBiAHY MOBEAiHKY PEryJII0I0Th 3aTaJbHi HOPMU MidKHAPOLHOTO
npaBa. OcobBe 3HAUEHHS 1€ Mae y 3B’ A3KY 3 HOPMaMH IIJOA0 3aCTOCY-
BAHHJS CHJIM Ta HOPMAaMM IIpo “BifickKOBY HeobGximuicTs”. [IpaBoMipHicTs
TaKo0l MOBeAiHKY IIOBUHHA BU3HAUYATHCA Bignmosinmo o Cratyty OOH.

TTocnnanuA Ha 06CTaBUHY, 1110 BUKJIIOYAE ITPOTHIIPABHICTh MOBEIIHKH,
He MOJXKe CAYI'yBaTH BUIIPABAAHHIM JIJIA IOPYINEeHHSA iMNepamuHux Hopm
MiHCHAPOOHO20 npasa (KOTpi BigHAHWINIIV YiTKe BUSHAHHSA MiKHAPOIHUM
CIiBTOBAPHUCTBOM), 10 AKMX BiTHOCATE 3a00pOHM MIOJ0 arpecii, reHOUAY,
paGcTBa, pacoBoi JUCKpUMiHAIIil, 3JIOYMHIB IPOTH JIIOACTBA, TOPTYD, 1€~
PeImKOA IoA0 peasisalii mpaBa Ha MOJITUYHE CAMOBU3HAYEHHS.

7.5. Peanizanisg Mi:KHapOaHO-IPABOBOI BiXIIOBiTAJIBHOCTI

ITicna ckoenusa MII/ ¢popmyroThCcA TaK 3BaHI IPaBOBiIHOCHHY BiIIOBi-
JAIBLHOCTi, B AKMX cy6’eKTH HabyBalOTh IEBHUX MPaB Ta 000B’ A3KiB.

BunvukHeHHA HOBUX MPABOBITHOCHH MiXK ITOTEPITIJION0 AEPIKABOIO 1 ep-
JKABOIO-IIOPYIIHUIIEIO He 0O3HAUAE IPUIMHEHHSA MIPABOBiTHOCUH WIOAO
OPYIIeHoro 30008’ A3aHHA, a Te, IO B Iep KaBU-TTOPYIIHUILI 36epiraeTn-
¢ 0608’ 230K w000 BUKOHAHHA NOPYULEHO20 30608’ A3AHHA.

IepaxaBa, 1110 Hece BignmoBigansaicTs 3a MIII, 30608’ si3aHa npunuHu-
mu ye JianHAa (KO BOHO IPOIOBXKYEThCH), Hadamu HaJleXKHi 3ane6Henns
i 2apanmii IOXO HEIOBTOPEHHA AiAHHSA, AKIIIO TOTO BUMATAIOTEH 00CTABH -
HU. 3asBUUaii 3alleBHEHHSA HAaJAIOTh B YCHiil opmi, a rapanTii HEHOBTO-
PeHHS MOXKYTh MOJIATATH B IPUMHATTI AEPABOIO BifAIOBiTHUX TpeBeH-
THBHUX 3aX0/[iB 3 METOIO HeJONYIIeHHS ITOBTOPEHH A MOPYIIIEHH A,
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Mo 060B’sA3KiB fep:KaB BXOANTH TAKOXK HAAAHHSA IIOBHOTO BiIUIKOAY-
BaHH{ HIKOAY (MaTepianbHi UM MOpaJIbHI 30MTKH, 3aBIaHi MiKHAPOIHO-
IIPOTUIIPABHUM AiAHHAM), 110 6yia cupuumaena MIIJI. Jlo maTepiaapHUX
BigHOCATH 30UTKH, 3aBAaHI MaliHy YM iHIIUM iHTepecaMm Jep KaBy 4u Ii
rpomMajzsgHaM, AKi JIerKo BUMipIOIOThECA B IPOIMIOBOMY eKBiBaseHTi. Mo-
pasbHi 30UTKM OXOILIIOIOTH MOHATTA. “00/10”, “cTrpaskIadusd Jogein”
“BrpaTi 0N3BKUX”, “ocobucTol o0pasu”, 110 MOB’ A3aH] 3 MOPYHICHHIM
HeJIOTOPKAHHOCTI JKMTJa ¥ MpaBa HA npnBaTHe *wuTTa. NososEa ymMoBa
BiIITKOAYBAHHSA — NPUIUHHO- HaCJIl,Z[KOBI/II/I 3B’ A30K MiXK IPOTHUIIPABHOIO
TMOBEIiHKOIO i IIIKOI0IO.

OcuHoBHMMHE dopMaM¥M BiAIIKOAYBAHHA IITKOAN B CYYACHOMY MiKHA-
POJAHOMY TIPaBi € pecrmumyyia, Komnexncayis i camucgaryis.

Pecmumyuia — ne raka dopMa BiAIIKOAYBaHHA, KOJHU AePrKAaBOIO-IIO-
DPYIIHHULE BiTHOBJIIOETHCA CTaH, 110 icHyBaB Ao ckoeHHA MIIJ. Moke
npuiiMaTi GopMy MaTepiaibHOTO BiTHOBJIEHHA 400 NOBepHEeHHSA TePUTOPii,
ocib uu ix MaifHa, CKACYBaHHSA IOPUAHUYHOTO aKTa TOIIO.

Komnencayisa — ne raxa opma BiJIIKOIyBaHHA, KOJH Jep:KaBa-10-
PYLIIHKILH KOMIEHCYE IIIKOY, IPAYOMY KOMIIeHCallif 0XOIJIIoE Oy Ib-AKY
HIKOAY, IO O0YHMCIIOETHCA B (hiHaHCOBOMY BUPasKeHH], BKJIIOYAIOYHN VIIy-
mieHy Burofy. Llio opmMy BiATIIKOIYBAHHA 3aCTOCOBYIOTH V Pas3i HEMOK-
JIMBOCTI MOBHOI'O BIAIIKOAYBAHHA U€Pe3 PECTUTYIIIIO,

Camucgaryia ax dpopMa BiAUIKOAYBAHHSA € CKOPillle BUHATKOM, OC-
KinbKH MOXKe 6YTH 3aCTOCOBAHA, KOJIU IITKOAY B IIOBHOMY 06CA31 He MOK-
JIUBO BIAIIKOAYBATH ABOMA momnepeakimu popmamu. Catucharmia Moxke
IoJIATaTH Y BUSHAHHI NOpyHIeHHsA, oinifiHoMy BubaueHHi, BUCJIOBJIeHH]
criBuyTTsa TOIL0. BoHA HE Mae MaTePiaIbHO-TPOITOBOI (HOPMHU BUPAMKEHHA.

¥ MikHaApOZHOMY TpaBi CKJaJaca HOPMA, BiAMOBiZHO I0 AKOl morep-
nija epaBa Mae NpaBo Ha HapaXyBaHHA BiICOTKIB Ha 6y b-AKY OCHOB-
HY CYyMY, TOYWHAIOYHY 3 TaTH HapaXyBaHHA i€l CyMH i 110 AaTy BUKOHAH-
HA IJTaTiskHOro 30608’ a3anuA. IIpu nboMy, BiZICOTKH He € CAMOCTIHHOIO
¢hopMOI0 BIAIIKOAYBAHHSA, & HAPAXOBYIOTHCA B IOJATOK 0 KOMIIEHCATLil,

7.6. OcobauBocti BimgmoBimaasHOCTI MiKHAPOTHUX
opraHisamii

Yuponosx ocrauix 60-tu pokis XX cT. y MisKHAPOAHO-IPABOBUX Bif-
HOCHHAaX IIOCTifIHO 3pocTae pojb MiskHapoaHUX oprarisanii (mamxi — MO)
i, BifOBiAHO, BIUTUB Ha iHTepecH AepIKas, Ta ¥ 3PEIlTOoI0, IPUBATHUX 0Cib.
3 MoMeHTY BuHeceHHA v 1949 p. Mixxuapoguum cyzmom OOH KomcyapTa-
TUBHOTO BUCHOBKY CTaJIO 3p03yMiJuM, 1110 MO MaroTh BJIacHy IIpaBocy0’ €K T-
HiCTh, BiIMiHHY Biff TpaBocy6’€KTHOCTI AeprKaB-dJieHiB, i oMo HUX gi€
OPUHITAIL, 3TiHO 3 AKUM O0yab-axke MIIJ tarae 3a coboio MixxHAPOLHO-
OpaBOBY BiAIIOBiIanbHICTE.

118



Hopmwu mono Bixnmosizansa0ocTi MO 0XOTLTIOIOTEH, OKPiM BUIIAIKiB 6e3-
110CepeHBOTO IIOPYUIeHHI MiKHapOSHO-IIPABOBUX 30008’ A3aHb, TAKOMK
curyarii, xoan MO moxe OyTH HiggaHa MidXHAPOAHO-TIPABOBi# BifmOBI-
JIAJIBHOCTI — Ha Hel MoKe Oy TH IOKJIaIeHa BiIIOBiAaAbHICTE, AKIIO BOHA
JOIIOMArae 4u CIpPUAE iHIMUM cy0’ eKTaM y CKOCHHI MpaBOIOPYIIeHH,
SIKITIO BOHA Kepye iHITUMU cy6’ eKTaMu a6o 3ificHI0E KOHTPOJIb HA HUMUT
JJI CKOEHHS TAKOr'0o TiAHHS, AKIIIO BOHA IPUMYINYE iHIIINX cy6’ eKTiB 10
CKOE€HHA OPOTHUOPABHOTO AiAHHSA, IHIMIIMH BUDIafoK, Koau Ha MO moxxe
0yTHu nmoKnazeHa BigmorixaabHicTh, e Kouu MILI aaiicuoersea MO,
yieHoM Kol € mepmra MO.

PaKTHYHO HOPMHU IMOAO BigmoBizambHOocTi MO “HepeTI/I-HaIOTBCH” i3
HOPMaMH I[0/0 BianoBigaibHOCTI fep:kar. OcoOJIMBOCTI MOMATAIOTD ¥ IIH-
TAHHAX IIpucBocHHA noBeginku MO i BigmoBizanbHOCTI Aep:kaBy mepen
TPETHOIO CTOPOHOIO 3a 11 Aii.

MO Mmoie MaTH Mi*KHAapOAHO-IIPABOBi 30008’ A3aHHA IIepe] MisKHAPOL-
HUM CIiBTOBAPUCTBOM 3araJioM, OJHI€IO UM JeKiJIbKoMa JeprKaBaMu-dJie-
Hamu abo HewieHaMu, repeq inmoro MO Tomo. BinsnricTs MiskHEaponHO-
IpaBoBUX 3060B’sA3aHL MO moxXoauTh i3 mpaBu 1iel opramisamii. KMII
ig npaBUJIaM¥ Opraiisanii posyMie: yeraHoBYi aKTH, pillleHud oprafisa-
uii, IpUAHATI BiATIOBIIHO 10 NUX AKTiB, CTAJIy IPAKTUKY i€l opraxisarii.

MO npucsoloeThCcs moBeAiHKA i1 OpraHiB Ta areHTiB, OpH BOMY IIij
areHTOM PO3yMieThbecdA mocagoBa ocoba abo iHmma ocoba uu GopMyBaHHA,
yepes AKi Jie 14 opramisamisa.

7.7. CaHKUiI Ta KOHTp3axomu

fx sasmagajnocsa Buine, BHacHinok ckoeunsa MIIJ y cy6’exkra-nopyru-
HUKA BUHUKAOTh 0j1aTKOBl 30608’ si3anusa. ko BiH iXx He BUKOHYE,
y IOTePIiJuX cy0’€KTiB BHHMKAE IPABO Ha 3ACTOCYBAHHSA MPUMYCOBHX
saxofiB. Ix MeTa — mpuMycHTH cy6’eKTa 0 BUKOHAHHSA 06GOB’A3KiB is
MpaBOBiLHOCHH BifmoBigansHocTi. OCcTaHHIM YacoM cKjanacsa ycTajaeHa
NPaKTHKA 100 3aCTOCYBAHHA TePMiHOJIOTii: IPUMYCOBi 3aX0LU 3 GOKY
Jlep;KaB MTO3HAYAIOTHCSA TePMIHOM “KOHMpP3axodu”,; a IpUMYCOBi 3aXo1u
360Ky MO — “canruianu”.

MixHapoaHe TIPaBo perJaMeHTye MOPALOK 3aCTOCYBAHHA KOHMP3a-
xo00is. [Torepmina geprxaBa MOBUHHEA IX 3aCTOCOBYBATH TiILKH I[OA0 AEP-
JKaBH, IKa Hece BignmorigansHicTh. KoHTp3axoau nmoBuHHi 6yTH CIIiBpO3-
MipHUMU CIIpUYMHEHiN MKOoAL 1 ypaxoByBatu TsaxxKicts MIII ra mpaga,
ki 6ysim mopyureHi, — To6To 0yTu nponopuitiaumu. [lep:xkasa; 1mo ix
3aCTOCOBY€E, MOBHHHA MOBAXKATH HEJOTOPKAHHICTD THUIJIOMATHYHIX Ta
KOHCYJIBCbKHX YCTAHOB Ta 1X nepcoHany. KOHTp3axoau IpUIHHAIOTHC,
K TLIBKM KOHTPAreHT BUKOHAE CBOI 3060B’si3anudA. IlpakTuni Bimomi
pisHIi OPMHU KOHTP3aXOAiB AepPKaB: MisKHaPO/Hl O0HKOTH, TPAHCIIOPTHI
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6ioranm, embapro, Hamionagisanisa BIacHOCTL AepRaBU-IOPYITHAII,
HeBUSHAHHA, POipBaHEA UM MPUSYHUHEHHS AUIIOMATHIHUX UU KOH-
CYJLCHKUX BiIHOCHUH.

Cauxiil MO MoxHA YMOBHO HOALIATY HA ABI rpynu: Ti, 100 moB’ A3aHi
13 3aCTOCYBAHHAM CUJIU, 1 Ti, AKL He TIOB’ sI3aHi i3 3aCTOCYBAHHAM CHITH.

Iepiuii, sokpema, iepeabaueni cr. 42 Craryry OOH. Taxi saxoxn mo-
SKyTh OYTH 3a¢TOCOBAHI ¥ BIATIOBIAL Ha 0cOGAMBO HeGe3IIeUH] TOCATAHHA
HA MmcHapop;Hﬂn mup i 6esnery. Ix MoKyTE 34iliCHIOBATH SK OKpeMi gep-
skaBw Bij iMeni Ta 3i cmenianbumMu nopHoBaskenuamu OOH, raxk i cne-
niaabpHO cTBOpeHi 36poiiHi cuau OOH.

HpyTy rpymy caHKIi# MOXKHA BUDASUTH ¥ HGOPMi NpU3yHIHHEHHA IIPaB
i mpusineis, mio BUIIANBAIOTH i3 wieHcTBa B MO (11036aBiaeHHA IpaBa ro-
JIOCY, ITpaBa IIpe/icTaBHHUIITBA B OpraHisalii, BUKJII0UeHHA 13 opramaauu),
BUKJIOUEHH 3 MidHAPOIHOTO CITLTKYBAHH.

7.8. BianominampHicTh cy6’€KkTiB MikHAPOZHOTO HpaBa
3a INKiINB] HackigKu i, He 3a00pOHEeHUX
MidXHAPOAHUM HPAaBOM

YV MiMHapOAHO-IIPABOBUX BiIHOCHHAX TPANNAIOTHCA BUIAJKN, KOJIU
BHACJIIOK JeAKHNX BUAIB IiANBLHOCTI AepKaBu, IPUBATHHX 0Ci6, 1110 3HA-
XOLAThCA Tif 11 ropucaukiicio, MO moske 6yTH 3antogifgHa IMIKOAA YKUTTIO
Ta 3/I0POB 10 JII0Nel, HABKOJUIIHLOMY TIPHPOIHOMY CEPeIOBUIIY Ha TepHU-
topil inmmx mepxas. Taka gigrpHICTH TOB’A3aHA 8 BUKOPUCTAHHAM
06’eKTiB migBuInenol Hebesrexkn (MOBITPAHNX Ta MOPCHKUX CYI€H, KOC-
MIYHHX anapaTiB, ATOMHNX ‘€JIEKTPOCTAHIL ).

Y mixxHapOAHOMY HpaBi OTPHUMAJIA POSTIOBCIOAKEHHSA, CHOYATKY Oy Ay~
qu chOPMYIbOBAHOIO B HANIOHAMBHHUX HIPABOBUX CHCTEMAX, KOHILENTIia
TaK 3BaHOI abconiomuoil, 06 exmuénoi BiamoBitansHoCTi, 460 “cyaopoi
eidnosidanvrocmi”. Ii MoxxHA BUBHAUNTH AK 0008’ 230K YO’ cxma Midx-
HApOOHO020 NPABA 3A3HAMU NEBHUX HE2AMUEHUX HacalOKi6, axi nepedoa-
yeni migcrapodnumu 0ozosopamu, w0 noaszaoms y eidwurodysanii
36umxie, cnputuHenHUux OiaabHiCMIO, He 3a60POHEeHO010 MiHHAPOOHUM
npagom, abo 6ydv-sxumu nodisamu.

Kouernmnia abconroTHol BigmoBiaMbHOCTI MOYasia PO3BUBATHCA B MI3K-
HapoAHOMY IipaBi BizHocHO HemaBHO. HatteBHe, Ile BUKJIMKAHO THUM, 0
BUAN TiAABHOCTL, K1 MOMKYTDH IIPU3BECTH 0 3aNOAIAHHA TDAHCKODAOHHOL
IIKOLH, € OPiBHAHO HOBUME. KpiM Tor0o, He0OXiAHO BpaXOBYBATH CILiB-
BigHOIEeHHA KOHIIeNHil BiATIOBIAATBHOCTI 3 TAKUMH iHCTUTYTaAMH, AK
HaIioHATbHA OPUCINKLIS 1 TepuTOpiaNbHMHA CyBepeHiTerT.

Tepmin “06’€KTHUBHA” BUKOPHUCTOBYETLCA [JIA TO3HAYEHHA TaKol 0c06-
JMBOCTI y MBEOMY PEKUMIi BigmoBizanbHOCTi, K BiACYTHICTD HENIKTY —
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IPOTHOPABHOTO AifAHEA. Ja4 BUHMKHeHHSA 000B’A3KY BiJIIKOLYBATH
mMaTepiaibHi 30UTKY TOCTATHA HAABHICTh HPUYUHHOTO 3B’ ABKY MiK JiAJb-
gicTio i hakTOM BUHUKHEHHS MaTepiaabHUX 30UTKIB.

Taxki BixHOCHHY MiX ZepiKaBaM¥ peryJIioloThCa B OCHOBHOMY B IOTOBip-
HOMY MOPAIKY. ICHYIOTEL 6araTocTOPOHHI JOTOBOPHU, AKL CTOCYIOTHCA TIU~
TaHHA BigmoBifambHOCTi. [X YMOBHO IOAINAIOTE HA TPU TPYIIM.

o mepmoi BigHOCATL KOHBEHUII IIPO HUBIALHY BixmOBigasBHiCTS,
B AKMX PO3rJA[aloTh TWTAHH